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*  Bdd  the  office  of  Presiding  Justice   from  the  *  Became  Aaaoclat*  Jostle*  Januarr  U,  19U. 

data  of  the  eeneral  election  on  November  3, 
ISU,  to  Januarr  4,  1916,  the  date  ot  the  ez- 

Slratlon  of  the   term  of   the  late  Fresldlns 
iwUc*  Allan. 
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ISAAC  N.  SULLIVAN,  Chief  Justice. 

jusTicxa. 
WAKEBN  TRUITT.T  ALFRED  BDDGH.t 

WILLIAM  M.  MORGAN.* 

KANSAS— Supreme  Court. 
WILLIAM  A.  JOHNSTON.  CniBiF  Jubikm. 

_  JUBTICKS. 

BOUSSBAU  A.  BURCH.  ALFRED  W.  BENSON.i* 

HENRY  F.  MASON.  JUUSON  S.  WEST. 

CLARK  A.  SMITH.i»  JOHN  MARSHALL." 

SILAS  PORTER.  JOHN  S.  DAWSON.il 

MONTANA— Supreme  Court. 
THEO.  BBANTLT,  Chikf  JusnoK. 

ASSOOIATX  JUSTICES. 

WM  L.  HOLLOWAT.  SYDNEY  SANNEB. 

NEVADA— Supreme  Court. 

GEORGE  F.  TALBOT,  CHiKr  Justice.ii 
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WILLARD  R.  BLEAEMORB.1*  SUMMERS  HABDX; 
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Dlvition  No.  1. 
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*Tenn  expired.  "Tenn  expired  Jannarjr  S,  1916. 

■Appointed  November  28,  1914.  "Became  Chief  Justice  January  i,  191S. 

*  Quallfled   January  4,   1915,  to  succeed  Warren  ^*  Elected  November,  1914. 

Truttt.  "  Term  expired  January  11,  1916. 

»  Term  expired.  "  Commlailon  expired  by  law,  February  1,  UIB. 

o  Elected.    Took  office  January  U,  191S, 
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OREGON— Supreme  Court. 
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Department  1. 
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WASHINGTON— Supreme  Court 
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Department  t. 

ASSOCIATE  JUSTICES. 
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CYRUS  BEARD.  RICHARD  H.  SCOTT. 
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SMITH  y.  H.  B.  OER  CO.,  Inc.    (No.  12309.) 

(Supreme    Court   of   Washington.     March   24, 
1»16.) 

Bkoickss    «=>96  —  LiABnxrm  —  Bxtdbn    or 

Monet. 

The  owner  of  an  option  contract  on  land 
Cftve  a  real  estate  broker  contracts  of  aale  for 
Tariona  portions  of  the  land,  which  contracts 
the  holder  of  the  option  claimed  were  only  ten- 
tative, and  were  not  to  be  used  antil  title  to  the 
property  had  passed  to  him.  The  broker  made 
a  sale  to  pUintUT,  fillinK  out  one  of  the  forms 
and  oollecong  the  purchase  money.  Held,  that 
a  promise  by  tlie  oroker  to  return  to  plaintifC 
the  money  paid  was  supported  by  sufficient  con- 
sideration, the  owner  of  the  option  having  re- 
pudiated the  agreement,  for  an  agent  who  as- 
sumes to  act  for  a  principal  whom  he  has  no 
authority  to  represent  ia  liable  to  a  third  per- 
son thus  misled. 

[Ed.  Note.— For  other  cases,  see  Biokors, 
Cent  Dig.  I  188;  Dec.  Dig.  «=>96.] 

Department  1.  Appeal  from  Superior 
Court,  King  CJounty;   J.  T.  Ronald,  Judge. 

Action  by  G.  O.  Smith  against  the  H.  B. 
Orr  Ck>mi)any,  Incorporated.  From  a  Judg- 
ment for  plaintifl,  defendant  appeals.  Af- 
flrmed. 

Charles  P.  Harris,  of  Seattle,  for  appellant 
Henry  W.  Lung,  George  W.  Bright,  and 
Brightman,  Halverstadt  &  Tennant,  «11  of 
Seattle,  for  respondent 

C;HADWICK,  J.  In  Jane,  1810,  one  FblL 
Jj.  Serwe  held  certain  lands  under  an  option 
contract  He  consulted  defendant  with  a 
view  to  putting  the  property  upon  the  mar- 
ket It  was  suggested  to  blm  that  the  way 
to  accomidlsb  Ills  purpose  would  be  to  make 
a  contract  providing  for  a  release  of  the 
property  as  it  was  sold.  A  contract  was  ac- 
cordingly drawn  up  by  defendant  and  sign- 
ed by  it  and  by  Serwe  and  wife.  This  was 
submitted  to  the  owner,  Mabel  H.  Hugglns, 
of  Tacoma,  who,  after  several  ineffectual  at- 
tempts to  induce  her  to  sign  were  made,  re- 
fused to  do  so.  Another  contract  drawn  by 
Serwe's  attorney  was  drawn.  This  the  par- 
ties Iwlleved  would  meet  her  approval.  It 
provided  for  certain  measures  of  protection 
not  found  in  the  first  contract  This  she  also 
refused  to  sign.  Pending  these  negotiations 
and    because    defendants   were   real   estate 


agents  who  were  desirous  of  taking  advan- 
tage of  the  summer  season,  a  certain  form  of 
contract  of  sale  was  drawn  up  and  printed. 
Serwe  and  his  wife  signed  29  of  these  forms 
executed  in  blank,  to  be  delivered  to  intend- 
ing purchasers,  but,  as  they  contend  and  the 
court  found,  not  until  some  satisfactory  ar- 
rangement had  been  made  with  the  owner  or 
title  had  passed  to  them.  Defendant's  agent, 
Mr.  Green,  who  had  charge  of  this  particu- 
lar transaction,  caused  a  number  of  these 
contracts  to  be  filled  out  and  delivered  to 
prospective  purchasers,  most  of  them  em- 
ployes in  the  office  of  the  defendant  One 
or  them  was  made  out  and  delivered  to  the 
plaintiff  in  this  case.  The  contracts  were 
executed  in  triplicate.  Serwe  was  unable  to 
meet  the  options  of  his  contract  with  Mabel 
H.  Hugglns,  and  brought  into  the  transac- 
tion a  third  party,  one  Murphy,  who  sup- 
plied the  money  and  took  title  to  a  part  of 
the  land.  All  of  the  contract  holders  have 
been  disposed  of  except  plaintiff,  who  has 
brought  suit  against  defendant  to  recover 
the  amount  paid  by  him.  Pending  the  trans- 
action between  Murphy  and  Serwe  and  at  a 
time  when  the  parties  were  mutually  nego- 
tiating with  reference  to  clearing  the  title 
of  the  contracts  whidi  had  heen  recorded, 
defendant  took  its  copy  of  the  Smith  con- 
tract and  put  it  on  record.  The  court  fonnd, 
and  there  is  testimony  to  sustain  the  find- 
ing, that  in  these  negotiations  the  defendant, 
who  had  received  and  held  all  of  the  money 
that  Iiad  been  paid  by  Smith,  promised  to 
pay  it  back  to  him.  We  think  there  Ui  a  suf- 
ficient consideration  to  support  this  prom- 
ise. Appellant  was  the  agent  of  Serwe;  it 
had  collected  all  payments  upon  the  Smith 
contract  and  held  the  fund.  The  dispute  be- 
tween the  parties  was  as  to  whether  defend- 
ant .had  authority  to  fill  out  and  deliver  the 
contracts  wtilch  bad  been  signed  in  blank. 
The  court  found  that  it  had  not  It  was 
therefore  liable  to  Serwe  as  for  a  breach  of 
its  trust,  and  the  compromise  of  their  mu- 
tual dealings  is  a  sufficient  consideration  for 
the  promise  of  the  ogent  to  pay  a  demand 
which  Serwe  might  have  otherwise  been  re- 
quired to  pay  in  the  first  instance. 

"An  agent  who  assumes  to  act  for  a  principal 
whom  he  has  no  authority  to  represent  is  liable 
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to  a  third  party  who  is  misled  to  his  prejudice 
by  the  agent's  acts."  McReavy  t.  Eishelman,  4 
Wash.  767.  31  Pac.  36. 

The  testimony  to  sustain  the  promise  was 
admitted  without  objection ;  no  exceptions 
were  saved,  and  the  promiae  inheres  In  the 
Judgment 

It  is  contended  that  this  is  really  a  case 
between  Serwe  and  the  appellant,  and  that, 
Inasmuch  as  statements  were  rendered  from 
time  to  time  which  show  these  contracts, 
there  can  be  no  recovery.  We  think  the 
record  will  hardly  sustain  the  contention 
that  the  interest  of  Serwe  and  Smith  are 
Identical,  nor  is  it  sufficiently  clear  that  the 
statements  were  receired  without  objection 
by  Serwe.  In  fact  he  utterly  cdntradicts  ap- 
pellant's testimony.  He  testified  that  objec- 
tion was  made  immediately  upon  finding  out 
that  defendants  were  dealing  with  the  prop- 
erty; that  he  was  assured  that  the  con- 
tracts which  tiad  been  issued  were  tentative 
contracts,  and  would  be  of  no  force  or  effect 
unless  an  arrangement  was  made  with  the 
owner  so  that  the  property  might  be  sold. 
The  lower  court  found  against  the  appellant 
upon  all  of  the  material  issues  of  fact.  We 
have  examined  the  testimony,  and  are  not 
prejtared  to  say  that  his  findings  are  not 
snstalned  by  a  preponderance  of  the  evi- 
dence. We  find  that  the  sale  was  made  with- 
out authority,  and  appellant  is  liable  to 
respondent  for  the  amount  collected  on  the 
contract 

Other  questions  are  raised,  but  upon  this 
view  of  the  case  they  become  immaterial. 

Judgment  affirmed. 

MORRIS,  C.  J.,  and  HOLCOMB,  MOUNT, 
and  PARKER.  JJ.,  concur. 


(84  Wasb.   429) 

ABERDEEN  CONST.  CO.  v.  CITY  OF  ABER- 
DEEN.   (No.  11894.) 

(Supreme   Coutt   of    Washington.      March   19, 
1915.) 

1.  INDKMNITT  «=»13  —  IlCFUED   CoNTEACT  — 

Voluntary  Payment. 

The  fact  that  a  city  contractor  whose  em- 
ploy«  had  been  injured  by  the  caving  in  of  a 
bank  alongside  the  street  which  had  been  con- 
structed according  to  the  plans  adopted  by  the 
city  paid  the  employ^  a  reasonable  sum  as  dam- 
ages for  such  injuries,  without  waiting  for  the 
amount  to  be  reduced  to  judgment,  does  not 
malse  the  payment  a  voluntary  one  or  preclude 
the  contractor  from  recovering  over  from  the 
city  if  he  is  otherwise  entitled  thereto. 

[Ed.  Note. — For  other  cases,  see   Indemnity, 
Cent  Dig.  §S  29-35 ;  Dec.  Dig.  <e=»13.] 

2.  Municipal  Corpobations  *=»751— Public 
Improvements  —  Contract  —  Protection 
FROM  Liability. 

A  stipulation  in  a  contract  for  the  grading 
of  a  street  that  the  contractor  would  save  the. 
city  harmless  from  ail  liability  caused  by  negli- 
gence of  the  contractor  or  his  servants  in  the 
performance  of  the  contract  does  not  protect  the 


city  from  liability  for  damage  caused  by  its  own 
negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1680-1582;  Dec. 
Dig.  «=.75L] 

3.  Indemnity  ®=>13  —  Implied  Contbact  — 
Joint  Tobt-Feasobb. 

Where  a  city  prepared  plans  and  specifi- 
cations for  the  grading  of  a  street  which  called 
for  banlcs  at  the  sides  of  the  cuts  so  steep  as  to 
be  unsafe,  but  its  engineer  assured  the  contrac- 
tor that  they  were  sate,  and  ordered  him  to  com- 
plete the  work  in  accordance  with  the  plans,  and 
one  of  the  banlcs  caved  in  daring  the  work,  in- 
flicting upon  a  workman  injuries  for  which  the 
contractor  was  compelled  to  pay  damages,  the 
contractor,  thou|;b  liable  to  the  workman  for  his 
failure  to  furnish  a  safe  place  to  work,  was 
not  in  pari  delicto  with  the  city,  but  as  to  it 
was  entitled  to  rely  upon  the  plaJis  and  the  as- 
surance of  its  engineers,  and  can  therefore  re- 
cover over  from  it  for  the  damages  so  paid. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  f g  29-35 ;   Dec.  Dig.  «=9l3.] 

4.  Municipal  Cobporations  *=»352— Pubuo 
Improvements— Contbactb—Wabrantt  or 
Plans. 

In  the  absence  of  a  stipulation  in  a  contract 
for  the  grading  of  streets  according  to  plans 
prepared  by  the  city  that  the  contractor  war- 
rants the  sufficiency  of  the  plans,  no  such  war- 
ranty by  him  can  be  implied,  but  the  sufficiency 
is  warranted  by  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  883;  Dec.  Dig.  «=» 
352.] 

Department  2.  Appeal  from  Superior 
Court,  Chehalis  County ;  Mason  Irwin,  Judge. 

Action  by  the  Aberdeen  Construction  Com- 
pany against  the  City  of  Aberdeen.  From  an 
order  sustaining  a  demurrer  to  the  complaint 
and  dismissing  the  action,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions  to 
overrule  the  demurrer. 

BaUinger,  Battle,  Hulbert  &  Shorts,  of 
Seattle,  for  appellant  A.  Emerson  Cross,  of 
Aberdeen,  for  respondent 

CROW,  J.  Action  by  Aberdeen  Construc- 
tion Company,  a  corporation,  against  the  city 
of  Aberdeen,  for  contribution.  From  an  or- 
der sustaining  a  demurrer  to  the  complaint 
and  dismissing  the  action,  the  plaintiff  has 
appealed. ' 

The  only  question  presented  is  whether  the 
complaint  states  a  cause  of  action.  Oniittiug 
formal  parts,  it  In  substance  alleges  that 
on  or  about  May  31,  1910,  appellant  entered 
Into  a  contract  with  respondent  for  the  Im- 
provement of  certain  streets  In  the  city  of 
Aberdeen,  in  accordance  with  plans  and  spec- 
ifications prepared  by  the  city,  the  work  to  be 
done  under  the  direction  of  the  city  engineer ; 
that  a  part  of  the  work  to  be*  performed — the 
grading  of  certain  streets — required  deep 
cuts,  leaving  high,  perpendicular  banks  on 
either  side ;  that  the  plans  and  specifications 
required  appellant  to  leave  such  perpendicu- 
lar banks  in  making  excavations  so  that  the 
city  would  have  less  excavation  for  which  to 
pay,  and  would  not  be  required  to  condemn 
adjoining  property;    that  on  July  25,  1911, 
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while  appellant  was  engaged  in  performing 
this  contract,  and  without  fault  upon  its 
part,  but  entirely  by  reason  of  the  careless- 
ness and  negligence  of  respondent's  officers 
who  prepared  the  plana  and  spedflcatlons 
which  were  defectlTe,  a  large  portion  of  a 
perpendicular  bank,  without  warning,  caved 
in,  gave  way,  struck  the  arm  of  a  steam 
Bbovel  then  operated  by  appellant,  and  caused 
the  arm  to  swing  around,  strike,  and  serious- 
ly Injure  one  Austin  F.  Brockett,  a  teamster 
then  In  appellant's  employ ;  that  the  injuries 
to  appellant's  employe  were  caused  proxi- 
mately and  primarily  by  respondent's  negli- 
gence, in  that  by  the  plans  and  specifications 
it  required  high,  perpendicular  embankments, 
Instead  of  having  them  sloped  in  a  safe  man- 
ner; that  the  bank  which  caved  and  fell  bad 
been  excavated  and  finished  in  accordance 
with  the  plans  and  specifications;  that  the 
dty  engineer  assured  appellant  and  its  em- 
ployes the  bank  was  safe ;  that,  as  a  matter 
of  fact.  It  was  unsafe  and  dangerous;  that 
appellant  and  its  officers  had  complained  to 
respondent  and  its  engineer  of  the  danger  of 
excavating  streets  in  the  manner  required, 
but  that  respondent  required  appellant  to 
proceed  according  to  the  plans  and  specifica- 
tions, and  that  the  engineer,  after  Inspection, 
assured  appellant  and  its  employes  tiiat  the 
bank  was  safe ;  that  on  December  23,  1912, 
the  injured  employ^,  Austin  F.  Brockett, 
commenced  an  action  against  appellant  for 
damages  in  the  sum  of  $30,000,  alleging  that 
appelant  had  been  negligent  in  falling  to 
famish  blm  a  reasonably  safe  place  In  which 
to  work ;  tliat  on  January  14, 1913,  appellant 
settled  the  action  for  $7,309,  which  sum  it 
then  paid  in  fall  satisfaction  and  discharge 
of  the  damage  sustained ;  that  the'  sum  so 
paid  was  reasonable  compensation;  that  on 
January  23,  1913,  appellant  filed  with  re- 
spondent a  claim  for  the  amount  paid  to 
Brockett,  but  that  the  claim  was  rejected  by 
tbe  dty  council.  > 

Appellant,  basing  its  right  to  recover  on 
tbe  doctrine  announced  In  Alaska  Steamship 
Co.  T.  Pacific  Coast  Gypsum  Co.,  71  Wash. 
350,  128  Pac.  654,  and  tbe  cases  therein  cited, 
contends  that  the  accident  and  injuries  to 
its  employe  were  caused  primarily  by  the 
carelessness  and  negligence  of  the  respondent 
dty,  in  that  it  caused  defective  plans  and 
spedflcatlons  to  be  prepared  by  its  englnee{' ; 
that  the  work  was  to  be  done  under  the  super- 
vision and  direction  of  the  engineer;  that 
appellant  was  required  to  comply  with  the 
spedflcatlons  and  supervision  of  the  engi- 
neer; that  the  defective  plans  were  the  pri- 
mary cause  of  the  acddent;  that,  while  ap- 
pellant was  required  to  provide  its  servant  a 
safe  place  in  which  to  work,  yet,  as  between 
appellant  and  the  respondent  city,  appellant 
was  not  negligent;  that  appellant  and  re- 
spondent were  not  in  pari  delicto;  that  the 
plans  and  specifications  were  warranted  by 
respondent,  and  not  warranted  by  appellant, 
and  that,  as  tbe  acddent  was  primarily  caus- 


ed by  the  defective  plans,  appellant  is  entitled 
to  contribution. 

Respondent  contends  that,  as  no  Judgment 
was  entered  against  appellant  in  favor  of  its 
injured  employe,  tbe  payment  of  damages 
made  by  appellant  was  voluntary,  and  no  re- 
covery can  now  be  had ;  that  appellant  is  de- 
barred from  maintaining  this  action  by  rea- 
son of  tbe  terms  of  its  contract  with  respond- 
ent, which,  inter  alia,  provides  that  "the  said 
contractor  further  agrees  to  save  tbe  dty 
free  and  harmless  from  any  and  all  loss,  dam- 
age, or  liability  caused  by  any  neglect  or 
want  of  care,  or  any  act  or  omission  done  or 
suffered  to  be  done  by  the  said  contractor,  its 
agents,  servants,  employes,  or  subcontractors 
in  the  performance  of  said  contract";  that, 
conceding  respondent  was  negligent,  it  and 
appellant  being  Joint  tort-feasors,  appellant 
has  no  tight  to  contribution  for  damages 
paid;  and  that,  as  appellant  knew  the  per- 
pendicular bank  was  dangerous,  it  was  guilty 
of  such  gross  negligence  in.  permitting  its  em- 
ployes to  work  within  the  zone  of  danger 
that  it  cannot  now  recover  from  respondent 

[1]  The  allegations  of  the  complaint  being 
admitted  for  the  purposes  of  the  demurrer,  it 
is  conceded  that  the  employe  was  injured  in 
the  manner  alleged;  that,  as  between  him 
and  appellant,  the  latter  was  liable ;  that  tbe  ' 
action  was  brought;  and  that  the  damages 
paid  were  reasonable  in  amount  It  follows, 
therefore,  that  no  question  as  to  the  amount 
of  damages  paid  is  raised  by  the  demurrer. 
In  Alaska  Steamship  Co.  v.  Fadfic  Coast 
Oypsum  Co.,  supra,  tbe  plaintiff  paid  damages 
without  the  entry  of  any  Judgment;  yet  Its 
right  to  maintain  an  action  for  contribution 
was  sustained. 

"To  entitle  one  to  contribution,  the  payment 
must  be  compulsory  in  the  sense  that  the  party 
paying  it  was  under  legal  obligation  to  pay,  but, 
according  to  the  weight  of  authority,  It  is  not 
necessary  to  make  the  payment  inrolnntary  that 
suit  should  have  been  instituted  against  the  per> 
son  seeking  contribution  or  that  a  levy  should 
have  been  made  on  his  goods."    9  Cyc.  798. 

Under  the  facts  alleged  in  the  complaint 
and  admitted  by  the  demurrer,  it  cannot  be 
held  tbat  the  payment  which  was  made  by 
the  appellant  was  voluntary,  or  tbat  the  ap- 
pellant is  thereby  preduded  from  a  recovery 
in  this  action.  The  questions  whether  the 
payment  was  voluntary  and  whether  the 
amount  paid  was  a  reasonable  compensation, 
are  Issues  of  fact  to  be  raised  by  the  pleadings 
and  determined  upon  a  trial  of  the  action. 

[2]  It  is  manifest  that  the  stipulation  in 
tbe  contract  above  quoted,  upon  which  tbe 
respondent  relies,  was  inserted  for  the  pur- 
pose of  protecting  tbe  respondent  from  any 
damage  or  disability  caused  by  negligent  acts 
of  appellant  or  its  employes,  and  not  to  pro- 
tect respondent  from  injury  or  damage  caus- 
ed by  its  own  negligence  or  carelessness.  The 
stipulation  of  itself  is  not  sufUdent  to  pre- 
dade  appellant  from  a  recovery  on  the  cause 
of  action  pleaded. 

[3]  The   prindpal  question  before   u^  la 
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whether  appellant  and  respondent  were  Joint 
tort-feasors,  iind,  If  so,  whether  appellant 
stands  insnch  a  relation  to  respondent  with 
reference  to  the  facts  inrolved  as  will  pre- 
clude it  from  obtaining  contribution.  The 
doctrine  announced  in  Alaska  Steamship  Co. 
V.  Pacific  Coast  Gypsum  Co.,  supra,  upon 
which  appellant  relies,  is  sufficient  to  sustain 
its  contention.  Conceding  that  appellant  and 
respondent  are  Joint  tort-feasors,  it  is  a  well- 
recognized  principle  of  law  that,  to  preclude 
appellant  from  recovering,  it  and  respondent 
must  stand  in  pari  delicto.  In  Lowell  ▼. 
Boston  &  L.  R.  Corporation,  23  Pick.  (Mass.) 
24,  34  Am.  Dec.  33,  the  court  said : 

"Our  law,  however,  does  not  in  every  case  dis- 
allow an  action  by  one  wrongdoer  against  anoth- 
er, to  recover  damages  incurred  in  conseqnence 
of  their  joint  offense.  The  rule  is,  'in  pari  de- 
licto potior  est  conditio  defendentis.'  If  the 
Sarties  are  not  equally  criminal,  the  principal 
elinquent  may  be  held  responsible  to  bia  code- 
Unquent  for  damages  incurred  by  their  joint  of- 
fense. In  respect  to  offenses  in  which  is  in- 
volved an  immoral  delinquency  or  turpitude,  all 
parties  are  deemed  equally  guilty,  and  courts 
will  not  inquire  into  their  relative  guilt.  Bat 
where  the  oStaoMt  is  merely  malum  prohibitum, 
and  is  in  no  respect  immoral,  it  is  not  against 
the  policy  of  the  law  to  inquire  into  the  relative 
delinquency  of  the  parties,  and  to  administer 
justice  between  them,  although  l>oth  parties  are 
wrongdoers." 

The  facts  pleaded  in  this  case  show  that 
the  defective  plana  and  speciflcationa  were 
adopted  by  respondent,  and  that  the  appel- 
lant contracted  to'  do  the  work  in  accordance 
therewith  under  the  direction  and  supervision 
of  the  city  engineer.  This  contract  imposed 
an  obligation  to  do  the  work  in  the  manner 
required.    This  appellant  did. 

[4]  In  the  absence  of  any  stipulation  in  the 
contract  that  appellant  warranted  the  suUi- 
ciency  of  the  plans  and  specifications,  no 
such  warranty  can  be  imputed  to  it  We, 
In  substance,  ao  held  in  Huetter  v.  Ware- 
house Realty  Co.,  142  Pac.  675.  No  such 
warranty  by  appellant  has  been  called  to 
onr  attention.  It  necessarily  follows  that 
the  sufficiency  of  the  plans  and  specifications 
was  warranted  by  the  city.  To  now  hold,  as 
a  matter  of  law,  that  appellant,  in  perform- 
ing its  contract  in  accordance  with  snch 
plans  and  under  the  direction  of  the  city  en- 
gineer, was  in  equal  fault  with  the  respond- 
ent, or  was  guilty  of  negligence  as  between 
it  and  respondent,  would  be  unjust  The 
only  wrong  charged  against  appellant  as  be- 
tween It  and  its  employe  involved  no  moral 
delinquency  or  turpitude,  nor  was  its  offense 
one  that  can  be  considered  a  malum  prohibi- 
tum or  immoral  in  any  respect  It  therefore 
shonid  not  be  held  to  be  against  the  policy 
of  the  law  to  inquire  into  the  relative  de- 
linquency of  appellant  and  respondent  As- 
sume that  respondent  had  let  the  contract  to 
an  Individual,  instead  of  the  appellant  cor- 
Itoratlon,  and  that  snch  individual  had  been 
doing  the  work  personally  in  accordance  with 
the  plans  and  specifications  under  the  direc- 


tion of  the  city  engineer,  and  npon  his  assur- 
ance that  the  banks  were  free  from  danger, 
and  assume  that  the  contractor  had  l>een  In- 
jured by  the  tank  falling  upon  him;  It  would 
hardly  be  contended,  as  a  matter  of  law,  t'la ; 
he  could  not  recover  damages  from  the  dty. 
At  most  under  such  circumstances  the  ques- 
tions whether  he  assumed  the  risk  or  had 
been  guilty  of  contributory  negligence  would 
be  issues  of  fact  which  shotild  be  submitted 
to  the  Jury.  While  it  must  be  conceded  that 
as  between  it  and  its  employe,  appellant  was 
guilty  of  negligence  in  failing  to  furnish  the 
employe  a  safe  place  in  which  to  work,  it 
would  seem  that  as  between  it  and  ttie  re- 
spondent municipality,  it  should  not  be  held 
guilty  of  negligence  as  a  matter  of  law  in 
performing  the  work  in  exact  compliance 
with  the  defective  plans  and  specifications 
and  under  the  supervision  of  the  city  engi- 
neer. In  Potter  v.  Spokane,  63  Wash.  267, 
115  Pac.  176,  this  court  held  that  the  dty 
was  liable  for  damages  where  it  appeared 
that  the  injury  was  caused  by  a  defect  in 
the  plans  and  specifications,  and  was  not  due 
to  defective  workmanship.    We  there  said: 

"The  evidence  abundantly  showed  that  the 
bulging  out  and  collapse  of  the  fill  was  due  to  a 
defect  in  the  plans  of  the  work,  and  not  to  defec- 
tive workmanship.  In  such  a  case  the  person 
authorising  the  work  cannot  escape  liability  for 
injuries  incurred  thereby  by  intrusting  the  work 
to  an  independent  contractor.  Kendall  v.  John- 
son, 51  Wash.  477,  99  Pae.  810:  Seattle  Laght- 
ing  Co.  v.  Hawley,  64  Wash.  137,  103  Pac.  6." 

In  view  of  our  holdings  In  the  above  case 
and  in  Alaska  Steamship  Oo.  v.  Pacific  CoMt 
GyjMsnm  COm  supra,  we  conclude  that  the 
complaint  stated  a  cause  of  action. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  the 
demurrer. 

MORRIS,  O.  J.,  and  PTOI,BRTON,  PAR- 
KER, and  MOUNT,  3J^  concur. 

(84  WaBh.  '668) 

In  re  WELCH'S  ESTATE. 

WELCH  V.  WELCH. 

(No.  12060.) 

(Supreme   Court  of   Washington.     March   24, 
1915.) 

Appeal  and  Ebbob  «=>1011— E^oiNes— Coif- 

CLUSIVENESS. 

A  finding  on  confiicting  evidence,  and  not 
coatrary  to  the  preponderance  of  the  evidence, 
will  not  be  disturbed  on  appeaL 

[Bid.  Note.— EV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3983-3989 ;  Dec.  Dig.  «=» 
1011.J 

Department  2.  Appeal  from  Superior 
Court  Takima  County ;  B.  B.  Preble,  Judge. 

Proceedings  by  Cora  Welch  for  the  remov- 
al of  Martin  Welch  as  special  administrator 
of  Nick  Welch,  deceased,  and  for  the  issuance 
of  letters  of  administration  to  petitioner. 
From  an  order  directing  issuance  of  letters 
of  administration  of  a  partnership  estate  to 
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Martin   Welch,    Cora   Welch   appeals.     Af- 
firmed, 

Clari;  ft  l/ockhart,  of  North  Taklma,  for 
appellant.  H.  J.  Snlvely,  of  North  YaUma, 
tot  respondent. 

PUM.ERTON,  J.  Nick  Welch  died  Intes- 
tate In  the  city  of  North  Yakima  on  July  26, 
1913.  He  left  survlying  him  a  widow,  but 
no  issne,  and  hla  next  of  kin  were  two  broth- 
ers, Martin  Welch  and  John  Welch.  At  the 
time  of  hla  death  the  decedent  and  his  broth- 
er Martin  Welch  were  ciHtdnctlng  a  saloon 
In  North  Yakima  in  the  name  of  the  dece- 
dent, which,  with  the  appurtenances  and  fix- 
tares  and  stock  on  hand,  had  a  value  of  some 
13,056.70.  There  was  also  on  deposit  as  the 
proceeds  of  the  business  in  a  local  bank  at 
North  Yakima  the  anm  of  $706.87,  and  <m 
deposit  in  a  bank  at  Tacoma  $7,600,  each  In 
the  name  of  the  decedent,  Nick  Welch.  Some 
three  days  after  the  death  of  Nick  Welch  a 
petition  was  prepared  by  Martin  Welch's  at- 
torneys and  executed  by  the  widow,  praying 
for  the  appointment  of  Martin  Welch  as  ad- 
ministrator of  the  decedent's  estate.  In  tUs 
petition  the  property  above  mentioned  was 
described  as  the  partnership  property  of  the 
decedent  and  Martin  Welch.  When  the  peti- 
tion was  being  read  to  the  court  on  the  day 
appointed  for  the  hearing  thereon,  the  widow 
called  attention  to  this  allegation  In  the  peti- 
tion In  a  manner  which  indicated  that  she 
had  not  theretofore  nnderstood  Its  purport 
The  court,  however,  granted  the  prayer  of 
the  petition,  and  appointed  Martin  Welch  as 
snch  administrator.  Martin  Welch  there- 
npon  qualified  as  such  administrator  by  tak- 
ing the  required  oath  and  giving  bond,  but 
later  on  his  bondsman  withdrew  from  the 
bond,  and  he  was  appotaited  special  adminis- 
trator, pending  the  reappointment  of  a  per- 
manent administrator. 

Up  to  this  time  Mrs.  Welch  had  not  been 
represented  by  counsel,  farther  than  the  at- 
torneys of  Martin  Welch  can  be  said  to  have 
represented  her.  She  thereupon  procured 
counsel  of  her  own  selection,  and  petitioned 
the  court  for  the  removal  of  Martin  Welch 
as  special  administrator,  praying  that  letters 
of  administration  be  granted  to  her,  averring 
in  the  petition  that  the  property  of  which  her 
husband  died  possessed  was  the  community 
property  of  herself  and  her  husband;  that 
Martin  Welch  had  no  interest  therein  as  a 
partner  of  her  husband  or  otherwise;  that 
she  had  been  induced  to  sign  the  petition  for 
the  appointment  of  Martin  Welch  as  such  ad- 
ministrator reciting  otherwise  under  a  mis- 
take as  to  its  contents,  and  because  of  fraud 
and  decdt  practiced  upon  her  by  Martin 
Weldi  and  his  attorneys.  Issue  was  taken  on 
the  allegations  of  the  petition  by  Martin 
Welch,  who  also  presented  a  counter  peti- 
tion averring  that  he  was  a  partner  In  the 
business  conducted  in  the  name  of  Nick 
Welch,  and  praying  that  he  be  appointed  ad- 


ministrator of  the  partnership.  A  trial  ,was 
had  upon  the  allegations  of  the  petition  and 
■counter  petition,  In  which  the  ownership  of 
the  business  was  put  in  issue,  resulting  in  a 
decree  of  the  court  finding  "that  at  the  time 
of  the  death  of  Nick  Welch,  to  wit,  on  the 
2©th  day  of  July,  1913,  cross-petitioner,  Mar- 
tin Welch,  and  said  Nick  Welch,  deceased, 
were  copartners  in  the  ownership  of  the 
saloon  business  conducted  by  said  Nick 
Welch,  deceased,"  and  an  order  dlrecttng 
that  letters  of  administration  of  the  partner- 
ship estate  be  issued  to  him.  This  appeal  is 
from  that  decree  and  order. 

It  Is  not  questioned  in  this  court  that  the 
trial  court  had  Jurisdiction  to  determine  the 
issues  presented  by  the  petitions  in  this  form 
of  procedure,  and  the  sole  question  argued  by 
counsel  Is  whether  the  evidence  Justified  the 
conclusion  of  the  trial  court  that  the  busi- 
ness conducted  in  the  name  of  Nick  Wdch 
was,  in  fact,  the  partnership  business  of  the 
decedent  and  Martin  Welch.  Much  evidence 
has  been  Introduced  by  each  of  the  parties 
tending  to  support  their  resipectlve  conten- 
tions, and  we  are  constrained  to  say,  after 
its  careful  perusal,  that  it  leaves  no  abiding 
conviction  in  our  minds  in  favor  of  either 
contention.  On  the  one  side  are  the  outward 
clrcamstancee ;  the  fact  that  the  purchase  of 
the  business  was  negotiated  alone  by  the 
decedent ;  that  he  paid  from  his  own  funds 
one-half  of  the  very  considerable  purchase 
price  of  $14,000;  that  he  gave  his  own  ob- 
ligations to  secure  the  remainder;  that  the 
business  was  conducted  in  his  individual 
name;  and  that  no  division  of  the  profits  was 
ever  made.  On  the  other  side  we  ha^e  the 
repeated  declarations  of  the  decedent,  com- 
mencing at  a  time  when  the  negotiations  for 
the  purchase  of  the  business  were  pending, 
and  extending  down  to  a  short  period  before 
his  death,  to  the  efTect  that  his  brother  had 
an  interest  in  the  business  and  was  a  partner 
therein.  Added  to  this  is  the  active  partici- 
pation of  the  brother  in  the  business ;  that  he 
drew  no  fixed  wage ;  that  he  took  care  of  one 
of  the  two  shifts  In  which  the  parties  divided 
the  business  day ;  that  he  kept  the  books  of 
the  concern;  kept  charge  of  the  daily  cash 
receipts ;  made  the  local  deposits  of  receipts ; 
and  generally  performed  duties  that  iier- 
tained  to  a  partner,  rather  than  an  em- 
ploye. Again,  the  obligations  given  to  repre- 
sent the  unpaid  portion  of  the  purchase  price 
of  the  business  were  entirely  paid  out  of  the 
proceeds  of  the  business,  and' the  sum  taken 
by  the  deceased  and  deposited  In  the  Tacoma 
bank  was  no  more  than  the  sum  he  had  orig- 
inally invested  therein,  plus  a  very  moderate 
rate  of  Interest  for  the  time  the  business  had 
its  use. 

But  it  would  unduly  prolong  this  opinion 
without  purpose  to  detaU  the  evidence.  It 
received  the  painstaking  consideration  of  the 
trial  Judge,  as  Is  evidenced  by  the  able  and 
carefully  considered  opinion  he  filed  In  corn- 
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necUoD  with  his  findings.    W^  are  unable  to 
conclude    that    the    evidence    preponderates 
against  his  findings,  and  under  the  rule  are 
constrained  to  affirm  his  decree. 
It  is  so  ordered. 

MOUNT,  CROW,  ELLIS,  and  MAIN,  JJ., 
concur. 

(S4  Wasb.  U2) 

Mclaughlin  t.  dopps  et  ai.   (No.  i2058.) 

(Supreme   Court  of   Washington.     March   19, 
191S.) 

1.  Bills  and  Notks  ®=3525 — Holdeb  in  Duk 
CoimaE — SuFMCiKNCT  OF  Evidence. 

Evidence  in  an  action  on  a  note  given  for 
the  purchase  price  of  property  held  to  show,  as 
a  matter  of  law,  that  plaintiff,  who  had  acquired 
the  note  from  an  assignee  of  the  original  payee, 
was  a  holder  in  due  course. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  If  1832-1839 ;  Dec.  Dig.  «=> 
525.] 

2.  Biixs  AND  Notes  <S=»497— Tbial  «=139— 
Holder  in   Due   Coubsb  —  Question   res 

JUBT. 

Though  in  an  action  on  a  negotiable  note 
b^  a  person  who  has  acquired  same  from  an  as- 
signee of  an  original  payee  shown  to  have  had 
a  defective  title,  the  burden  is  on  plaintiff,  un- 
der Rem.  '&.  Bai.  Code,  {  3450,  to  show  that  be 
or  his  assignor  is  or  was  a  holder  in  due  course, 
such  question  may  be  withdrawn  from  the  jury 
where  the  evidence  is  such  that  reasonable  minds 
can  draw  but  one  conclusion  therefrom. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  $§  1448,  1675-1681,  1683- 
1687;  Dec.  Dig.  <S=497;  Trial,  Cent  Dig.  S§ 
332,  333,  33^-341,  365 ;   Dec  Dig.  «=»139.] 

3.  Sales  ®=>363— Failukk  of  Considebation 
— Qitestion  fob  Jubt. 

Where,  in  an  action  on  a  note  for  the  price 
of  a  stallion  warranted  to  "get  60  per  cent  of 
the  producing  mares  with  foal,"  there  was  no 
evidence  showing  what  proportion  of  the  mares 
served  by  the  stallion  were  producing  mares, 
the  court  properly  refused  to  submit  to  the  jury 
the  question  of  failure  of  consideration,  though 
there  was  evidence  that  the  stallion  got  with 
foal  only  44  per  cent,  of  the  mares  served. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  f  1064 ;   Dec  Dig.  «3=9363.] 

Department  2.  Appeal  from  Superior 
Court  Benton  County;  Ralph  Eauffman, 
Judge. 

Action  by  T.  D.  McLaughlin  against  J.  H. 
Dopps  and  others.  From  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

M.  M.  Moulton,  of  Kennewick,  for  appel- 
lants. Driscoll  &  Leonard,  of  Pasco,  for  re- 
spondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  on  a  promissory  note.  The  note 
was  signed  by  nine  Individuals  and  one  firm 
name.  Suranions  was  served  upon  all  the 
makers  of  the  note,  with  the  exception  of 
three.  Three  general  defenses  were  inter- 
posed on  t>ehaU  of  all  of  the  defendants  who 
were  served  with  process:  First,  that  the 
making  of  the  note  was  induced  by  false  and 
fraudulent  representations";  second,  that 
there  was  a  failure,  or  partial  failure  of  the 


consideration;  and,  third,  that  the  plaintiff 
was  not  a  holder  in  due  course.  Three  of 
the  defendants  who  appeared  Interposed  the 
defense  that  they  had  not  signed  the  note. 
At  the  conclusion  of  the  evidence  the  trial 
court  held  that  it  was  dearly  shown  that 
the  plaintiff  was  a  holder  in  due  course,  and 
directed  a  verdict,  with  the  exception  that 
there  was  submitted  to  the  Jury  the  question 
as  to  the  signatures  of  the  three  defendants 
who  were  contesting  upon  this  ground.  The 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff upon  the  question  of  the  signatures. 
Judgment  was  entered  against  all  of  the  de- 
fendants upon  whom  summons  had  been  serv- 
ed, with  the  exception  that  no  Judgment  was 
entered  against  the  firm  whose  name  ap- 
peared uiK>a  the  note,  but  only  against  the 
individual  member  who  had  signed  the  firm 
name.  From  the  Judgment  entered,  five  of 
the  defendants  have  appealed. 

The  facta  are  briefly  as  follows:  On  April 
3,  1906,  at  Kennewick,  Wash.,  one  W.  R. 
Clemans,  as  agent  of  the  Palo  Alto  Stock 
Farm,  sold  to  a  voluntary  association  of  men 
a  Percheron  stallion  named  Irresistible,  for 
the  price  of  $4,00a  In  payment  of  the  par- 
chase  price  fonr  promissory  notes  were  given 
for  $1,000  eaclL  The  first  note  became  due 
on  September  1,  1907.  The  note  wMch  la 
the  foundation  of  the  present  action  became 
due  on  September  1,  1910.  On  April  6,  two 
days  after  the  execution  and  delivery  of  the 
notes,  the  Palo  Alto  Stock  Farm  gave  a  war- 
ranty as  to  the  horse.  This  warranty  con- 
tained the  provision  that: 

"If  the  above-named  stallion  (Irresistible)  does 
not  get  60  per  cent,  of  the  producing  mares  with 
foal  with  proper  care  and  handling,  or  75  per 
cent,  with  proper  use  of  the  impregnator,  we 
agree  to  replace  him  with  another  stallion  of 
the  same  breed  and  price,  upon  delivery  to  us 
of  said  stallion  in  as  sound  and  as  good  condi- 
tion as  he  is  at  present" 

This  warranty  also  contained  the  provi- 
sion: 

"This  is  the  only  contract  or  guarantee  given 
by  us,  and  it  is  not  to  be  changed  or  varied  by 
any  promise  or  representations  of  the  agent" 

In  the  spring  of  the  year  1907  the  presi- 
dent of  the  voluntary  association  wrote  the 
Palo  Alto  Stock  Farm  that  the  horse  bad 
not  produced  as  many  colts  as  had  been  ex- 
pected, and  suggested  that  another  horse  be 
substituted  In  his  place  before  the  opening 
of  the  season  of  1907.  In  reply  to  this  let- 
ter the  Palo  Alto  Stock  Farm,  by  N.  W. 
Thompson,  its  manager,  wrote  and  suggested 
that  the  horse  be  kept  another  season,  ex- 
pressing the  belief  that  he  would  prove  satis- 
factory upon  a  further  trial;  also  stating 
that  the  Palo  Alto  Stock  Farm  at  that  time 
did  not  have  on  hand  as  good  a  horse  that 
could  be  exchanged.  The  horse  was  retained 
and  used  during  the  year  1907,  and  every 
season  thereafter  up  to  the  time  of  the  trial 
of  this  action,  which  was  on  November  29, 
1913. 


^=>For  otliar  cases  see  sams  topic  and  KBT-NUMBBS  In  all  Kay-Numbarad  Dlgaata  and  ludexas 
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On  January  31,  1008,  the  note  here  sued 
upon,  togetber  with  two  of  the  other  notes, 
were  sold  by  the  Palo  Alto  Stock  Farm  to 
McLaoghlln  Bros.,  whose  principal  place  of 
business  was  Columbus,  Ohio,  but  conducted 
a  branch  office  at  St  Paul,  Minn.  The  St 
Paul  office  was  under  the  management  and 
-control  of  T.  D.  McLaughlin,  who  was  not  a 
member  of  the  firm  of  McLaughlin  Bros.,  but 
was  a  brother  of  the  members  of  that  firm. 
McLaughlin  Bros,  were  in  the  business  of 
importing  high-grade  stallions,  and  then  sell- 
ing them  In  car  load  lots  to  retailers.  The 
Palo  Alto  Stock  Farm  was  a  retailer,  and 
sold  horses  direct  to  farmers  or  associations 
of  farmers.  McLaughlin  Bros.,  through  their 
St  Paul  office,  had  sold  horses  to  the  Palo 
Alto  Stock  Farm  from  time  to  time  covering 
a  period  of  years.  They  were  generally  sold 
upon  account  and  not  for  cash.  McLaughlin 
Bros,  kept  an  open  account  with  the  Palo 
Alto  Stock  Farm,  and  the  latter  also  kept 
an  account  of  Its  transactions  with  Mc- 
LangbUn  Bro?.  On  January  31st,  when  the 
notes  mentioned  were  sold  to  McLaughlin 
Bros.,  the  Palo  Alto  Stock  Farm  owed  that 
firm  practically  $12,000.  At  the  time  the 
three  Kennewick  notes  were  sold  other  notes 
aggregating  $7,000  were  transferred,  making 
a  payment  of  $10,000  in  all  upon  the  ac- 
count 

On  February  28,  1908,  the  president  of  the 
Kennewick  Stock  Breeder^  Association, 
wbidi  was  tbe  voluntary  association  to  which 
the  horse  had  been  sold,  wrote  the  Palo  Alto 
Stock  Farm  that  there  had  come  to  tbe 
knowledge  of  the  members  of  the  association 
within  a  few  days  last  past  that  there  had 
been  misrepresentations  and  fraud  in  the 
sale  of  the  horse  to  them,  in  that  certain 
members  of  the  association  who  had  signed 
the  note  had  been  by  tbe  agent,  Olemans, 
given  a  special  contract  intended  to  relieve 
them  from  liability  as  members  of  the  com- 
pany ;  and  also  that  there  had  been  a  breach 
of  the  warranty  as  to  the  stallion  Irresist- 
ible. The  letter  concluded  with  a  notifica- 
tion that  the  contract  was  rescinded,  and 
that  tbe  horse  was  held  subject  to  the  order 
of  the  Palo  Alto  Stock  Farm.'  Notwithstand- 
ing this  letter,  as  already  stated,  the  horse 
was  retained,  and  used  each  succeeding  sea- 
son thereafter  by  the  Keimewick  Stock 
Breeders'  Association. 

[1]  The  controlling  question  in  this  case  is 
whether  the  plaintiff  was,  as  a  matter  of 
law,  a  bolder  in  due  course  of  the  note  sued 
upon.  The  suit  was  originally  instituted  by 
tbe  German-American  National  Bank.  After 
tbe  suit  bad  been  begun,  T.  D.  McLaughlin 
was  substituted  as  party  plaintifF.  If  Mc- 
laughlin Bros.,  at  tbe  time  they  purchased 
the  note  on  January  31,  1908,  were  holders 
in  due  course,  T.  D.  McLaughlin  is  in  the 
same  position.  To  determine  whether  Mc- 
Laughlin Bros,  became  holders  in  due  course, 
an  examination  of  tbe  evidence  is  necessary. 


T.  D.  McLaughlin  testified  that  at  tbe  time 
of  the  sale  of  the  note  the  Palo  Alto  Stock 
Farm  was  owing  McLaughlin  Bros,  approxi- 
mately $12,000;  that  tbe  note  was  taken  as 
a  payment  on  the  account;  that  at  tbe  time 
of  the  purchase  he  examined  a  rating  of  the 
makers  thereof  made  by  a  bank  at  Kenne- 
wick; that  he  had  no  knowledge  of  any  in- 
firmity in  the  note;  that  McLaughlin  Bros., 
covering  a  period  of  years,  had  sold  horses 
to  the  Palo  Alto  Stock  Farm,  and  had  gen- 
erally taken  notes  in  payment  of  the  account ; 
that  the  notes  taken  upon  this  occasion  were 
the  only  ones  that  they  had  ever  received 
from  the  Palo  Alto  Stock  Farm  upon  which 
it  wa^  necessary  to  bring  suit  in  order  to 
collect;  that  he  had  no  other  means  of  col- 
lecting the  note  other  than  from  tbe  makers 
thereof. 

The  books  of  McLaughlin  Bros.,  and  also 
of  tbe  Palo  Alto  Stock  F^rm,  showing  the  ac- 
counts between  the  two  concerns,  were  in- 
troduced in  evidence.  McLaughlin  Bros.'  ac- 
count shows  the  purchase  of  the  notes,  and 
that  credit  was  given  the  Palo  Alto  Stock 
Farm  therefor.  The  Palo  Alto  Stock  Farm 
books  show  the  transfer  of  the  notes  to  Mc- 
Laughlin Bros.,  and  the  latter  firm  is  charg- 
ed with  the  amount  thereof  upon  the  ac- 
count 

N.  W.  Thompson,  manager  of  the  Palo  Al- 
to Stock  Farm  was  not  produced  as  a  wit- 
ness, but  it  was  admitted  upon  the  trial  that 
if  be  were  present  he  would  testify  that  the 
notes  were  transferred  to  McLaughlin  Bros, 
tor  value  and  in  good  faith. 

One  0.  H.  Keller  by  deposition  tesUfied 
that  at  tbe  time  of  the  taking  of  his  deposi- 
tion, to  wit,  August  19,  1913,  be  was  re- 
siding at  Oakland,  Cal.,  and  was  an  attorney 
at  law ;  that  on  January  31,  1908,  when  the 
note  in  question,  together  with  the  other  two 
notes,  were  transferred  from  the  Palo  Alto 
Stock  Farm  to  McLaughlin  Bros,,  he  was 
the  bookkeeper  for  the  latter  firm 'at  the 
St.  Paul  office;  that  he  had  had  no  con- 
nection with  tbe  firm  of  McLaughlin  Bros, 
since  July  1,  1912,  and  had  no  Interest  in  the 
outcome  of  the  litigation;  that  the  notes 
were  purchased  by  McLaughlin  Bros,  and 
taken  as  payment  upon  the  account ;  that  he 
made  the  entry  upon  the  books  of  McLaugh- 
lin Bros,  showing  the  transaction;  that  at 
the  time  of  the  transfer  he,  together  with 
T.  D.  McLaughlin  and  Thompson,  examined 
the  rating  as  to  the  financial  standing  of  the 
defendants ;  that  at  the  time  of  the  transfer 
of  the  notes  tbe  Palo  Alto  Stock  Farm  owed 
McLaughlin  Bros,  approximately  $12,000;  that 
at  the  time  the  notes  were  purchased  inquiry 
was  made  of  Thompson  if  there  were  any 
reasons  why  the  notes  would  not  be  paid 
promptly  when  due,  and  were  assured  by 
1'hompson  that  the  notes  were  first-class 
paper,  and  would  be  promptly  paid. 

[2]  The  law  applicable  to  these  facts  vtUI 
now  be  noticed.  Under  the  provisions  of  the 
Negotiable  Instruments  Act,  when  the  title 
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to  a  negotiable  instmment  Is  shown  to  be 
defective  In  the  person  negotiating  It,  tbe 
burden  is  upon  the  owner  of  the  instmment 
to  prove  that  he,  or  some  person  under  whom 
he  claims,  acquired  title  as  a  holder  In  due 
course.  Rem.  &  Bal.  Code,  §  3450;  Keene 
T.  Behan,  40  Wash.  505,  82  Pac.  884 ;  Cedar 
Rapids  National  Bank  v.  Myhre  Bros.,  57 
Wash.  686,  107  Pac.  618;  Scandinavian- 
American  Banlc  V.  Johnston,  63  Wash.  187, 
116  Pac.  102 ;  TTnlon  Inv.  Ca  T.  RosenzweiK, 
79  Wash.  112,  139  Pac.  874. 

The  burden  being  on  the  plaintiff  to  show 
that  he  yras  a  holder  in  due  course,  the 
qnestiom  may  be  withdrawn  from  the  Jury 
and  determined  as  a  matter  of  law  when  the 
evidence  is  clear  and  convincing,  and  of  such 
a  nature  that  reasonable  minds  can  draw  but 
one  conclusion  therefrom.  Richmond  v.  Ta- 
coma  Ry.  &  Power  Co.,  67  Wash.  444,  122 
Pac.  351 ';  I7nion  Inv.  Co.  t.  Rosenzweig, 
supra. 

In  the  case  of  Scandinavian-American 
Bank  v.  Johnston,  supra,  the  plaintilC,  as  a 
bolder  in  due  course,  had  brought  an  action 
upon  a  promissory  note.  The  defense  was 
fraud  In  the  Inception  of  the  note.  The  trial 
court  submitted  to  the  Jury  the  question  as 
to  whether  the  plaintiff  was  a  holder  in  due 
coiurae.  In  that  case,  in  addition  to  the  evi- 
dence of  interested  witnesses  and  the  books, 
there  was  evidence  of  disinterested  witnesses 
that  the  bank  had  paid  value  for  the  note, 
and  no  circumstances  suggesting  mala  fides 
on  the  part  of  the  Ixink  were  disclosed  by  the 
evidence.  There  was  no  evidence  showing 
that  the  bank  was  guilty  of  any  neglect, 
wrongful  act,  or  Inexcusable  omission  which 
amounted  to  mala  fides  on  Its  part  It  was 
there  said: 

"There  la  nothing  in  this  case  showing  any 
bad  faith  or  mala  fides  on  appellant';  part 
Although  it  is  true  that,  when  the  title  of  the 
transportation  company  was  shown  to  be  defec- 
tive, the  burden  devolved  upon  the  appellant 
to  show  it  was  a  bona  fide  holder,  yet,  after 
it  had  introduced  evidence  not  in  any  manner 
contradicted  or  disputed,  showing  it  to  be  such 
a  holder,  and  completely  disclosmg  all  the  cir- 
cumstances surrounding  the  acquisition  of  its 
title,  and  when  it  appeared  from  its  records, 
the  records  of  the  transportation  company,  and 
evidence  of  disinterested  witnesses,  that  it  had 
paid  value  for  the  note,  and  no  circumstance 
suggesting  mala  fides  on  its  part  was  disclosed 
by  the  evidence  thus  produced,  it  then  devolved 
upon  the  respondent  to  show  that  the  appellant 
was  guilty  of  some  neglect,  wrongful  act,  or  in- 
excusable omission,  which  amounted  to  mala 
fides  on  its  part,  sufficient  to  show  its  dishonest 
dealing  and  prevent  it  from  being  held  a  bona 
fide  bolder  in  due  course." 

In  that  case  it  was  held  that  the  bank  was 
a  holder  in  due  course,  and  the  Judgment  was 
reversed,  and  the  cause  remanded,  with  di- 
rection to  enter  a  Judgment  In  fkvor  of  the 
plaintiff. 

The  evidence  in  the  case  now  under  con- 
sideration Is  equally  as  convincing  as  the 
evidence  in  that  case.  The  defendant  offer- 
ed no  evidence  to  combat  the  evidence  offered 
by  the  plaintiff  to  establish  good  faith  in  the 


transaction.  There  are  no  fticts  or  circum- 
stances  from  which  it  could  reasonably  be 
Inferred  that  the  note  was  not  transferred  in 
good  faith  and  for  value.  We  think  the 
facts  in  this  case  bring  It  within  the  holding 
in  the  case  Just  referred  to.  The  appellants 
cite  a  number  of  cases  which  they  claim  Sus- 
tain their  position  that  the  question  of  good ' 
faith  in  the  transaction  should  have  been 
submitted  to  the  Jury.  Of  these  cases  the 
one  most  nearly  In  iwint  upon  the  facts  is 
Union  Inv.  Co.  v.  Rosenzweig,  79  Wash.  112, 
139  Pac.  874,  supra.  But  that  case  is  dis- 
tinguishable from  the  present  There  the 
Union  Investment  Company,  a  banking  insti- 
tntion,  took  the  note  sued  upon  as  indorsee 
from  one  of  Ite  bank  customers.  The  bank 
had  theretofore  and  at  the  time  of  the  trans- 
fer of  the  note  was  extending  credit  to  this 
customer.  The  ezcerpte  from  the  account 
books  showed  the  account  of  the  indorsera 
varied  from  day  to  day  as  they  drew  there- 
from and  added  thereto,  and  that  the  note 
was  collateral  to  the  general  account  ^ere 
was  no  evidence  that  the  indorsera  were  in* 
solvent  On  the  contrary,  it  appeared  they 
were  carrying  on  an  extended  and  profitable 
business.  .The  bank  knew  the  purported  con- 
sideration of  the  note,  and  knew  prior  to  the 
commencement  of  the  action  thereon  that  the 
makers  of  the  note  claimed  that  the  note  was 
procured  from  them  by  fraud,  and  that  there 
was  want  of  consideration  for  it.  With 
knowledge  of  these  facts,  the  bank.  Instead  of 
pursuing  the  Indorsera  of  the  note,  who  were 
in  the  state  where  It  conducted  business, 
chose  to  pursue  the  makers  of  the  note  in  a 
distant  state  after  knowledge  that  such  mak- 
ers were  under  no  obligation  to  pay  It  In 
addition  to  this,  the  witnesses  by  which  it 
was  sought  to  show  the  good  faith  of  the 
transaction  were  Interested  In  the  result  of 
the  action.  In  that  case  the  question  of  the 
good  faith  in  the  transaction  was  by  the  trial 
court  submitted  to  the  Jury,  and  It  was  held: 

"That  the  court  did  not  err  in  submitting  the 
question  of  the  appellant's  good  faith  to  the 
consideration  of  tlie  Jury." 

In  tbe  present  case  there  Is  evidence  of  a 
disinterested  witness  supporting  the  good 
faith  of  the  transaction;  there  Is  evidence 
tliat  tbe  bolder  of  the  note  had  no  means  of 
collecting  It  other  than  from  the  makers 
thereof;  that  the  Indorser  of  the  note  was 
not  located  In  the  same  state  as  was  the  in- 
dorsee; that  from  the  letter  written  by  the 
president  of  the  Kennewlck  Stock  Breeders' 
Association  on  February  28,  1908,  It  appears 
that  only  a  few  days  before  that  letter  was 
written  had  it  come  to  the  knowledge  of  the 
members  of  the  association  that  there  had 
been  fraud  in  the  inception  of  the  note.  The 
note  was  transferred  on  the  81st  of  January 
prior.  If  the  makers  of  tbe  note  had  not  dis- 
covered the  fraud  prior  to  the  time  when 
the  note  was  sold  to  McLaughlin  Bros.,  there 
seems  to  be  no  theory,  nnd^  the  facte  in 
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this  case,  which  would  Justify  the  charging 
of  that  knowledge  to  the  indorsee.  The  oth- 
er cases  cited  by  the  appellants  are  clearly 
distinguishable  upon  the  f^cts  from  this  case. 

[1]  On  the  question  of  the  failure  of  con- 
sideration: This  claim  was  based  upon  the 
tact  that  the'  stallion  did  not  get  with  foal 
60  per  cent,  of  the  mares  which  he  served, 
but  only  abont  44  per  cent  The  language  of 
the  warranty  was  that  the  stallion  Would 
"^t  60  per  cent  of  the  producing  mares 
with  foaL"  There  is  no  evidence  showing 
what  proportion  of  the  mares  served  by  the 
stallion  were  producing  mares.  It  requires 
no  argument  to  show  that  every  mare  which 
will  receive  the  service  of  a  stallion  is  not 
necessarily  a  producing  mare.  The  appel- 
lants failed  in  their  attempt  to  show  failure 
of  consideration.  The  horse  was  admittedly 
a  good  one,  and  the  only  objection  to  him  ap- 
pears to  have  been  that  he  did  not  produce 
the  number  of  colts  which  the  purchasera 
claimed  they  were  entitled  to  under  the  war- 
ranty. 

The  Judgment  will  be  affirmed. 

FDIiLBRTON,  MOUNT,  CROW,  and  EL- 
LIS, JJn  concur. 

(U  Wash.  «6) 

STATB  V.  DODD.     (No.  12019.) 

(Sapreme    Court   of   Washington.     March   19, 
1915.) 

1.  iKDICmifT    ANO    IlTFOKKATION    ^9110    — 

StrFFicrBKCT— Lanouage  of  Statute. 

Where  the  statute  itself  recites  the  particu- 
lar acta  whidi  constitute  the  crime,  it  is  suffi- 
cient to  charge  the  crime  in  the  langnage  of  the 
statute. 

[Ed.  Note. — Vot  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §|  288-294;  Dec. 
Dig.  «=>110.1 

2.  Pbobtitution  «=s8  —  IwDioncBNT  —  Suin- 

dBNCT. 

Cr.  Code  (Laws  1909,  p.  944)  {  188,  subd.  1, 
provides  a  punishment  for  placing  a  female  in 
the  charge  of  another  for  immoral  purposes,  or 
in  a  bouse  of  prostitution,  with  intent  that  she 
shall  live  a  life  of  prostitution,  subdivision  5,  for 
■eliciting  any  person  to  go  to  a  house  of  prostitu- 
tion for  any  immoral  purpose,  and  subdivision  4 
for  the  husband  of  any'  woman  to  connive  at  or 
consent  to  her  being  in  any  house  of  prostitution 
or  leading  a  life  of  prostitution.  Rem.  &  Bal. 
Code,  {  2D57,  requires  the  information  to  be  di- 
rect and  certain,  and  to  set  forth  the  particular 
circnmstances  of  tite  crime  charged  when  neces- 
sary to  constitute  a  complete  crime.  An  infor- 
mation chained  defendant  with  having  placed  a 
female  in  the  charge  of  another  person  for  an 
immoral  purpose,  with  having  sohcited  persons 
to  go  to  a  house  of  prostitution  for  an  immoral 
purpose,  and  with. conniving  and  consenting  to 
nis  wife  leading  a  life  of  prostitution.  Held, 
that  as  the  language  of  the  statute  was  general 
and  capable  of  applying  to  a  variety  of  acts, 
tibe  information  was  insufficient,  l>ecause  not 
stating  the  acts  fslling  within  the  general  terms 
on  which  the  state  wonld  rely  for  a  conviction. 
[Ed.  Note. — For  other  cases,  see  Prostitution, 
Cent  Dig.  {  S;   Dec.  Dig.  «=»S.] 

S.   iHOICmSNT    AND    IinrOBKATION    4=3l26    — 

BcQuiBiTES— DxnrajoiTT. 

Sach  information  was  bad  fOr  duplicity, 
and  contrary  to  Rem.  ft  Bal.  Code,  |  20S>9,  pro- 


viding that  an  information  must  charge  but  one 
crime  and  in  one  form  only,  except  where  the 
crime  may  be  committed  by  different  means,  in 
which  case  the  means  may  be  alleged  in  the  al- 
ternative. 

[Ed.  Kote.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  334-400;  Dec 
Dig.  <8=»125.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Honeke^ 
Judge. 

M.  M.  Dodd  was  convicted  of  the  crime  of 
placing  a  female  in  a  house  of  prostitution,, 
soliciting  a  person  to  go  to  a  house  of  prosti- 
tution for  immoral  purposes,  and  conniving 
and  consenting  to  his  wife  leading  a  life  oT 
prostitution,  and  be  appeals.  Reversed  and 
remanded,  with  direction  to  sustain  demur- 
rer to  InformatliHi. 

Alfred  M.  Craven,  ot  Spokane,  for  appel- 
lant G.  H.  Crandall  and  D.  B.  Hell,  both  of 
Spokane,  for  the  State. 

FDLLERTON,  3.  The  appellant  was  con- 
victed and  sentenced  to  a  term  in  the  peni- 
tentiary upon  an  information  which,  omitting 
the  formal  parts,  reads  as  follow^: 

"Comes  now  the  prosecuting  attorney  for  Spo- 
kane county,  state  of  Washington,  and  charge* 
the  defendant  M.  M.  Dodd,  with  pladng  a  fe- 
male in  a  house  of  prostitution,  soliciting  a 
person  to  go  to  a  house  of  prostitution  for  an 
immoral  purpose,  and  being  the  husband  eon- 
nivlng  at  and  consenting  to  his  wife  leading  a 
life  of  prostitution.  That  the  said  defendant  M. 
M.  Dodd,  on  or  about  the  6th  day  of  July.  1913, 
in  the  county  of  Spokane,  state  of  Washington, 
tfa«n  and  there  being,  did  then  and  there  unlaw- 
fully, feloniously,  and  willfnlly  place  a  female, 
his  wife  Katie  Dodd,  in  the  charge  of  another 
person  for  immoral  purposes,  to  wit  in  the 
charge  of  W.  H.  Scott;  that  said  defendant' on 
said  date  solicited  one  Norman  Clyne  and  one 
Frank  Cape  to  go  to  a  house  of  prostitution  for 
an  immoral  purpose,  and  to  have  sexual  inter- 
course with  said  Katie  Dodd,  with  intent  that 
she,  the  said  Katie  Dodd,  should  become  a  pros- 
titute and  lead  a  life  of  prostitution." 

When  required  to  plead  to  the  Information 
the  appellant  demurred  thereto,  basing  Ills  de- 
murrer on  a  number  of  the  statutory  grounds. 
The  demurrer  was  overruled,' and  a  trial  had 
which  resulted  in  a  verdict  against  the  appel- 
laiit  finding  him  "guilty  as  charged  in  the  In- 
formation." Based  on  the  finding  of  the 
Jury,  the  court  adjudged  the  defendant 
"guilty  of  the  crime  of  placing  a  female  In 
a  house  of  prostitution,  soliciting  a  person  to 
go  to  a  house  of  prostitution  for  an  immoral 
purpose,  and  being  the  hvsltand  conniving  at 
and  consulting  to  his  wife  leading  a  llfb  of 
prostitution  as  charged  in  said  information,'' 
following  in  this  respect  the  designation  <tf 
the  offense  sou^t  to  be  charged  as  It  appears 
in  the  information.  Tlie  section  of  the  stat- 
ute on  which  the  information  is  based  is 
found  in  the  Criminal  Code  of  1909  (Laws 
1909,  p.  944)  at  section  188,  and  reeds  as  fid- 
lows: 

"Every  person  who— 

"1,  ShaU  take  a  female  in  the  charge  or  ens- 
tody  of  another  person  for  immoral  purposes,  or 
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in  a  hoase  of  prostitution,  with  intent  that  she 
shall  live  a  life  of  prostitution,  or  who  shall 
compel  any  female  to  reside  with  him  or  with 
any  other  person  for  immoral  purposes,  or  for 
the  purposes  of  prostitution,  or  shall  compel  any 
such  female  to  reside  in  a  bouse  of  prostitution 
or  to  lire  a  life  of  prostitution;    or 

"2.  Shall  ask  or  receive^  any  compensation, 
gratuity  or  reward,  or  promise  thereof,  for  or  on 
account  of  placing  in  a  house  of  prostitution  or 
elsewhere  an^  female  for  the  purpose  of  causing 
her  to  cohabit  with  any  male  person  or  persons 
not  her  husband;   or 

"8.  Shall  give,  offer,  or  promise  any  compensa- 
tion, gratuity  or  reward,  to  procure  any  female 
for  the  purpose  of  placing  her  for  immoral  pur- 
poses in  any  house  of  prostitution,  or  elsewhere, 
against  her  will ;  or 

"4.  Being  the  husband  of  any  woman,  or  the 
parent,  guardian  or  other  person  having  legal 
charge  of  the  person  of  a  female  under  the 
age  of  eighteen  years,  shall  connive  at,  consent 
to,  or  permit  her  being  or  remaining  in  any 
house  of  prostitution  or  leading  a  life  of  prosti- 
tution; or 

"5.  Shall  live  with  or  accept  any  earnings  of 
a  common  prostitute,  or  entice  or  solicit  any 
person  to  go  to  a  house  of  prostitution  for  any 
immoral  purpose,  or  to  have  sexual  intercourse 
wiUi  a  common  prostitute ; 

"Shall  be  punished  by  imprisonment  in  the 
state  penitentiary  for  not  more  than  five  years 
or  by  a  fine  of  not  more  than  two  thousand  dol- 
lars.'' 

Compering  the  language  of  the  Information 
with  the  language  of  this  section  of  the  Code, 
it  Is  apparent  that  the  pleader  intended  to 
charge  the  appellant  with  having  violated 
three  separate  acts  prohibited  thereby,  con- 
tained In  as  many  separate  subdivisions.  Tbe 
appellant  is  charged,  nnder  subdi vision  •!, 
with  having  placed  a  female  in  the  charge  of 
another  person  for  an  Immoral  purpose,  un- 
der subdivision  5,  with  having  solicited  per- 
sons to  go  to  a  house  of  prostitution  for  an 
Immoral  pnnpose,  and  under  snbdiviston  4 
with  being  a  husband  of  a  woman  and  conniv- 
ing and  consenting  to  her  leading  a  life  of 
prostitution.  From  the  Judgment  entered  It 
is  made  clear,  also,  that  the  court  concluded 
that  the  verdict  of  the  Jury  found  the  defend- 
ant guilty  of  violating  these  particular  pro- 
hibitions of  the  section  cited. 

In  this  court  the  appellant  makes  two  prin- 
cipal contentions,  the  first  of  which  ia  that 
the  information  does  not  state  facts  sufficient 
to  constitute  a  crime  under  any  of  the  three 
subdivisions  mentioned  on  which  It  purports 
to  be  based;  and,  second,  that  U  sufficient 
facts  are  alleged,  it  charges  three  separate 
and  distinct  offenses,  and  not  the  commission 
of  one  offense  by  different  means,  and  is  thus 
contrary  to  section  2059  of  the  Code  (Rem.  & 
Bal.)  which  provides  that  an  Information 
must  charge  but  one  crime,  and  in  one  form 
only,  except  where  the  (Mme  may  be  com- 
mitted by  the  use  of  different  means.  In 
which  case  the  means  may  be  alleged  In  the 
alternative. 

[1,2]  It  has  seemed  to  us  that  there  is 
merit  in  these  contentions.  With  regard  to 
the  first.  It  win  be  observed  that  the  words 
used  in  subdivision  1  of  the  section  quoted 
to  define  the  crime  sought  to  be  charged 


thereunder  are  wide  and  general  In  their 
application,  and  can  be  applied  to  acts  whol- 
ly dissimilar  In  their  nature.  For  example. 
It  would  be  placing  a  female  In  the  custody 
and  control  of  another  person  for  an  immoral 
purpose  to  place  her  therein  for  the  purpose 
of  having  her  beg  on  the  street  for  her  cus- 
todian, or  to  have  her  perform  acts  of  theft 
for  his  benefit,  or  to  live  with  him  in  a  state 
of  concubinage,  or  to  practice  prostitution 
with  others  for  his  gain.  Many  other  acts 
falling  within  the  meaning  of  these  words 
might  be  enumerated,  but  these  are  enough 
to  show  that  a  charge  in  the  general  words 
of  the  statute  does  not  Inform  the  defendant 
of  the  specific  offense  with  which  he  is  ac- 
cused, or,  to  use  the  language  of  the  statute, 
does  not  "contain  a  statement  of  the  acts 
ccmstttuting  the  offense  •  •  *  in  such 
manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  was  intended." 
The  effect  is  that  the  defendant  is  compelled 
to  wait  until  the  state  develops  its  proofs 
at  the  trial  before  he  can  Imow  the  specific 
charge  against  which  he  was  required  to  de- 
fend. This  Is  not  enongh.  The  information 
should  state  the  particular  Immoral  purpose 
on  which  the  state  intends  to  rely  in  support 
of  its  accusation. 

We  are  aware  that  it  is  a  general  role 
that  an  Indictment  or  Information  is  suf- 
ficient If  It  charges  the  offense  in  the  lan- 
guage of  the  statute.  But  to  the  rule  there 
are  many  exceptions.  Where  the  statute  It- 
self descends  into  particulars,  and  recites  the 
particular  acts  which  constitute  the  crime.  It 
is  sufficient  to  charge  the  crime  in  the  lan- 
guage of  the  statute.  But  where,  as  here,  the  ' 
statute  is  couched  in  general  terms,  capable 
of  being  applied  to  a  variety  of  acta,  it  is  not 
sufficient  that  the  Information  charge  the 
offense  in  the  general  terms,  but  it  must  state 
the  act  or  acts  falling  within  the  general 
terms  on  which  the  state  intends  to  rely  for 
conviction. 

The  second  charge  In  the  Information,  the 
charge  of  soliciting,  i»,  we  think.  Insufficient 
for  th^  same  reason.  Since  a  person  may 
solicit  another  to  go  to  a  house  of  prostitu- 
tion for  different  immoral  purposes,  the  ac- 
cused has  the  right  to  know  In  advance  of 
the  proofs  of  what  particular  immoral  pur- 
pose or  purposes  the  solicitation  covered  on 
which  the  state  Intends  to  rely  for  a  convic- 
tion. Tliis  part  of  the  charge  Is  not  aided 
by  the  concluding  clause  of  the  Information. 
It  is  not  alleged  that  the  woman  named  was 
an  Inmate  of  or  at  the  house  of  prostitution 
to  which  the  persons  named  were  solicited  to 
go,  nor  is  It  alleged  that  she  was  a  common 
prostitute,  so  as  to  bring  the  charge  within 
this  particular  clause. 

The  third  charge  Is  but  a  deduction  from 
the  other  two  charges.  It  will  be  observed 
that  the  Information  does  not  use  the  ex- 
pressions "connive  at"  or  "consent  to"  or 
"permit"  In  connection  with  this  particular 
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charge,  and  that  the  defendant  did  so  "con- 
nive at,  consent  to,  or  permit  her  *  •  • 
leading  a  life  of  prostitution"  is  Inferable 
only  from  other  expressions  used.  But  under 
onr  practice  crimes  cannot  be  charged  by 
Inferences.  By  the  Code,  the  information 
must  be  direct  and  certain  as  to  the  crime 
charged,  and  the  particular  drcumstancea  of 
the  crime  charged,  when  the  circumstances 
are  necessary  to  constitute  a  complete  crime. 
Rem.  &  BaL  Ck>de,  |  2057. 

[S]  We  think,  also  that  the  information, 
cwiceding  it  to  be  sufficient  in  the  particulars 
discussed.  Is  faulty  for  the  second  reason 
urged  by  the  appellant  It  may  be  that  a  per- 
son could,  by  a  series  of  connected  overt 
acts,  violate  the  inrohibltions  of  the  clauses 
in  question  found  In  subdivisions  1  and- 4  of 
the  section  quoted  in  such  a  manner  as  to 
permit  the  Inclusion  of  the  entire  acts  in  one 
information,  but  it  is  difScult  to  see  how  any 
series  of  acts  could  be  so  connected  as  to 
make  It  permissible  to  Include  therewith  the 
prohibited  matter  found  in  subdivision  K. 
Seemingly  the  acts  prohibited  by  this  latter, 
snbdivisica  must,  under  all  circumstances,  be 
disconnected  with  the  other  prohibited  acta. 
The  act  of  a  husband  in  placing  his  wife  In 
the  custody  of  another  person  for  an  Immoral 
purpose,  and  with  the  intent  that  she  shall 
lead  a  life  of  prostitution,  has  no  readily 
perceived  connection  with  the  act  of  solicit- 
ing persons  to  go  to  a  house  of  prostitution 
for  an  immoral  purpose,  be  that  immoral  pur- 
pose what  it  may.  If  this  be  true,  to  connect 
them  in  one  information  is  to  make  the  in- 
formation bad  for  duplicity.  But  perhaps 
to  inquire  what  may  be  done  Is  beside  the 
question  before  us.  Here  the  pleader  sought 
to  charge  the  appellant  with  three  distinct 
overt  acts  without  attempting  to  charge  that 
they  were  connected  In  any  way.  This  in- 
formation Is  therefore  bad  for  duplicity 
whatever  might  be  the  holding  as  to  one 
drawn  In  the  manner  indicated. 

Our  conclusion  Is  that  the  Judgment  must 
be  reversed  and  the  cause  remanded,  with 
instructions  to  sustain  the  demurrer  to  the 
information.    It  is  so  ordered. 

CROW,  MOUNT,  MAIN,  and  ELLIS,  JJ., 
concnr. 

<S4  Wash.  302) 

STATE  ex  lel.  BRISLAWN  et  aL  v.  MBATH 
et  al.     (No.  12055.) 

(Sopreme  Court  of  Wnshington.    March  6, 
1915.) 

1.  CoNSirrcnoNAL  Law  «=370  —  Fbovinck 

or  LeOISLATUBE— POWKB    OF    CotJBT. 

Const,  art  2,  %  31,  provided  that  no  law 
except  appropriation  blllR  should  take  effect  un- 
til 90  daya  after  adjournment  of  the  session, 
unless  in  case  of  an  emergency  which  should 
be  expressed  in  the  preamble  or  body  of  the  act. 
The  initiative  and  referendum  amendment  adopt- 
ed in  1912  (Laws  1911,  p.  1.S6)  repealed  article 

2,  i  31,  and  instead  provided  that  no  act,  sub- 
ject to  referendum,  should  take  effect  until  90 


da]rs  after  the  adjournment  of  the  session  at 
which  it  wa°!  enacted.  The  amendment  also  de- 
clared that  referendum  might  be  ordered  on  any 
act  or  part  thereof,  except  such  laws  as  may 
be  necessary  for  the  immediate  preservation  of 
public  health,  peace,  or  safety,  or  support  of 
the  state  government  and  its  existing  public  in- 
stitutions. Held  that,  as  under  the  Constitn- 
tion  of  1889,  the  courts  had  decided  they  were 
without  authority  to  review  the  legislative  dis- 
cretion in  declaring  an  emergency,  they  should, 
after  the  adoption  of  the  initiative  and  refer- 
endum amendment,  scrutinize  a  le^slative  dec- 
laration of  an  emergency  and  declare  the  decla- 
ration void  in  case  it  is  obviously  false,  for  the 
spirit  of  a  law  and  the  mischief  intended  to  be 
remedied  must  be  considered; 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ii  129-132,  137;  Dec  Dig. 
<&=>70.] 

2.  Statutbs   <&=3251— Consibuotion  —  Bmbb- 

GENOT. 

Act  1915,  amending  Rem.  ft  Bal.  Code,  f 
6605,  so  as  to  change  the  membership  of  the 
state  board  of  land  commissioners,  declared  that 
there  was  an  emergency,  and  it  should  go  into 
effect  immediately.  Held  that  as  there  is  a  pre- 
sumption that  existing  officials  would  perform 
their  duty,  the  act  cannot  be  considered  as  one 
necessary  for  the  preservation  of  the  health, 
safety,  and  peace  of  the  state,  notwithstanding 
there  was  a  vacancy  on  the  old  board. 

[Ed.  Note.— -For  other  cases,  see  Statutes, 
Cent,  Dig.  {  332;  Dec.  Dig.  «=>251.1 

8.  Statutes  ®=>226 — Constkdction. 

While  decisions  of  the  state  from  whence 
statutory  or  constitutional  provisions  are  adopt- 
ed are  of  great  argumentative  weight,  they  are 
not  conclusive. 

[Ed.  Note. — ^For  other  cases,  see  Statutes, 
Cent  Dig.  i  307;    Dec.  Dig.  «=3226.] 

4.  Statutes  *=»248  —  Enactment  —  Time  o» 

Takino  Effect. 

Where  the  Constitution  provides  either  ex- 
pressly or  by  implication  that  acts  of  the  legis- 
lative department  shall  not  become  effective  un- 
til a  certain  time  has  elapsed,  so  as  to  give  the 
people  an  opportunity  to  review  such  act,  any 
act  tending  in  any  decree  to  cut  off  this  re- 
served right  is  a  violafaon  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Statute^ 
Cent  Dig.  {  330;   Dec.  Dig.  <8=»248.] 

Fnllerton,  Morris,  Crow,  and  Mount  JJ->  dis- 
senting. 

En  Banc.  Original  proceeding  In  quo  war- 
ranto on  the  relation  of  J.  W.  Brislawn  and 
others  against  f^ward  Meath  and  another. 
Writ  Issued. 

Troy  ft  Sturdevant  of  Olympia,  for  rela- 
tors. W.  V.  Tanner,  of  Olympia,  for  respond- 
ents. 

CHADWICK,  3.  At  the  first  session  of 
the  state  Legislature  (1889-90),  several  boards 
were  created  to  administer  the  public  lands 
of  the  state.  In  1803  the  several  acts  were 
amended  so  that  an  Independent  board,  with 
full  Jurisdiction  over  state  lands,  was  pro- 
vided for.  The  board  consisted  of  the  com- 
missioner of  public  lands,  ex  officio  member 
and  chairman  of  the  board,  and  three  mem- 
bers, to  be  appointed  by  the  Governor.  Ses- 
sion Laws  1893,  p.  3^.  The  act  of  1893  was 
amended  In  1895.  The  commissioner  of  pub- 
lic lands  was  made  a  member  of  the  board. 
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with  two  others  to  be  appointed  by  the  Gov- 
ernor. Session  Laws  1885,  p.  528.  In  1897 
the  act  was  again  amended.  The  board  was 
made  to  consist  of  elective  state  officers,  the 
conunissioner  of  pnbllc  lands,  secretary  of 
state^  and  superintendent  of  public  instruc- 
tion. Session  Laws  1897,  p.  229.  In  1907  the 
act  was  again  amended.  The  board  was 
made  to  consist  of  the  commissioner  of  public 
lands,  state  fire  warden  and  forrester,  and 
.the  state  board  of  tax  commissioners.  Ses- 
sion Laws  1907,  p.  290.  This  personnel  was 
maintained  In  the  amendatory  act  of  1909. 
Session  Laws  1909,  p.  767.  The  law  defining 
the  board  of  state  land  commissioners  baa 
been  carried  Into  Rem.  &  BaL  C!ode  as  sec- 
tion 6605.  At  its  present  session  the  Legisla- 
ture passed  an  act  (Honse  Bill  No.  54): 

"Be  it  enacted  by  the  Legislature  of  the  state 
«f  Washington :  Section  6605.  The  oommission- 
er  of  public  lands,  the  secretary  of  state  and  the 
state  treasarer  shall  constitnte  the  board  of 
state  land  commissionera  and  shall  have  all  pow- 
ers and  perform  all  duties  with  reference  to  the 
selection,  appraisement  and  sale  or  lease  of 
school,  granted  or  other  lands,  except  capitol 
building  lands,  the  establishment  ot  harbor  lines 
and  lease  of  harbor  area  which  are  not  or  may 
hereafter  be  vested  in  or  required  of  Uie  bMrd 
of  state  land  commissioners,  the  hoard  of  ap- 
praisers or  the  harbor  line  commission.  And 
said  board  of  state  land  commissioners  shall 
be  and  serve  as  the  commission  and  the  board 
d  appraisers  mentioned  in  section  one  of  ar- 
ticle fifteen  and  section  two  of  article  sixteen 
of  the  state  Constitution. 

"Section  2.  This  act  is  necessary  for  the  im- 
mediate preservation  of  the  public  peace  and 
safety  and  the  support  of  thtf  state  government, 
and  shaU  take  effect  immediately," 

It  will  be  seen  that,  for  the  state  fire  ward- 
en and  forrester  and  the  board  of  '  state 
tax  commissioners,  tbe  secretary  of  state  and 
state  treasurer  are  substituted. 

Section  2  of  the  act,  the  emergency  clause, 
was  vetoed  by  the  Governor.  The  bill  was 
passed  over  the  Governor's  veto.  A  new 
board  was  Immediately  organized,  consisting 
of  the  three  state  officers  mentioned  in  the 
act  It  has  assumed  the  function  of  admin- 
istering the  public  lands  of  the  state  to  the 
exclusion  of  the  relators,  the  state  tax  com- 
missioners and  fire  warden.  These  officers 
bring  this  proceeding  in  quo  warranto,  pray- 
ing that  the  right  of  respondents  be  Inquired 
into,  and  that  they  be  ousted  and  enjoined 
from  further  intruding  themselves  Into  the 
office. 

[1-3]  There  Is  but  one  question  to  be  decid- 
ed:' Whether  the  Legislature  can  declare  an 
emergency  in  the  Instant  case,  so  as  to  free 
the  act  of  tbe  restraints  contained  In  the  re- 
cent amendment  to  the  Constitution,  known 
as  the  initiative  and  referendum  amendment 

When  the  people  adopted  the  Constitution 
In  1889  it  contained  a  provision: 

"No  law,  except  appropriation  bills,  shall  take 
effect  until  ninety  days  after  the  adjournment 
of  the  session  at  which  it. was  enacted,  unless 
in  case  of  any  emergency  (which  emergency 
must  be  expressed  in  the  preamble  or  in  the 
body  of  the  act)  the  Legislature  shall  otherwise 
direct  by  a  vote  of  two-thirds  of  all  the  mem- 


bers elected  to  each  house;  said  vote  to  be  taken 
by  yeas  and  nays  and  entered  on  the  journals." 
Const,  art  2,  {  31. 

This  clause  In  one  form  or  another  la  com- 
mon to  most  of  the  states. 

The  Attorney  General  states  tbe  broad 
premise  that  a  court  will  not  under  any  cir- 
cumstances, review  the  discretion  of  tbe  legls- 
latlve  body,  and  that  a  legislative  declaration 
of  an  emergency  has  always  been  regarded  as 
not  open  to  Judicial  Inquiry.  He  cites  sev- 
eral cases,  but  Inasmuch  as  they  are  taken 
from  Cye.,' which  we  dte  below,  we  will  not 
Incumber  this  opinion  by  setting  them  out 

Whefe  there  is  a  declaration  In  the  Con- 
stitution that  no  law  shall  take  efFect  unless 
in  a  case  of  emergency  to  be  declared  by  the 
Legislature,  it  may  be  truthfully  said  that 
the  general  rule  Is  that  a  court  will  not 
review  the  declaration  of  the  Legislature, 
but  where  the  people  have  put  upon  the  Legis- 
lature a  limitation  in  the  way  of  a  specific 
definition  of  its  power  and  an  elimination 
of  acts  of  a  certain  character,  the  rule  is  that 
the  declaration  of  an  emergency  must  con- 
form to  the  constitutional  requirement 

"In  those  Jurisdictions  in  which,  under  the 
general  rule,  statutes  do  not  take  effect  until 
some  time  subsequent  to  their  passage  and  ap- 
proval, it  is  commonly  provided  that,  when  an 
emergency  exists,  tbe  Legislature  may  declare  a 
statute  in  force  from  its  passage.  Under  such 
provisions,  the  Legislature  is  the  sole  judge  as 
to  whether  an  emergency  exists,  and  its  dec- 
laration is  not  open  to  question  by  the  courts. 
Where,  however,  such  special  provisions,  per- 
mitting the  Legislature  to  except  certain  stat- 
utes from  the  general  rule,  are  found  in  the 
Constitution,  the  legislative  declaration  that  an 
emergency  exists  must  conform  to  the  constitu- 
tional requirements,  and  must  be  clear,  distinct, 
and  unequivocaL"  36  Cyc.  pp.  1193,  1194; 
Cooley  on  Const  lim.  (7th  Ed.)  76. 

At  the  general  election  held  In  November, 
1912,  the  people  of  the  state  adopted  the 
initiative  and  referendum  amendment  to  the 
Constitution.  By  this  amendment  it  was 
provided  that  no  law  or  bill,  subject  to  the 
referendum,  shall  take  effect  until  90  days 
after  the  adjournment  of  the  Legislature  at 
which  It  was  enacted,  and  that  all  laws  shall 
be  subject  to  referendum,  except  such  laws 
as  may  be  necessary  for  the  immediate 
preservation  of  the  public  peace,  health,  or 
safety,  support  of  the  state  government  and 
its  existing  public  instltations. 

We  shall  assume,  for  it  is  not  seriously 
contended  that  it  Is  not  so,  indeed  it  could 
not  be  so  contended,  that  In  truth  and  in  fact 
the  amendment  to  section  6606,  which  does 
no  more  than  to  remove  from  the  board  one 
man  or  set  of  men  and  replace  them  with 
other  men,  is  not  In  fact  "necessary  for  the 
Immediate  preservation  of  the  public  peace, 
health,  or  safety"  of  the  state.  It  is  the  con- 
tention of  the  respondents  that  the  provision 
for  an  emergency  in  the  amendment  is  in  no 
respect  different  from  that  contained  In  ar- 
ticle 2,  {  81,  and  that  the  courts  are  power- 
less to  inquire  into  the  act  or  discretion  of 
the  Legislature;    that  we  are  governed  by 
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tlie  same  mlea  and  by  the  same  considera- 
tions wtatch  have  moved  the  courts  since  the 
establishment  of  onr  government  to  put  no 
jndldal  restraints  upon  legislative  discretion. 

The  contentions  of  the  respondents  have 
seemingly  (we  say  seemingly  for  It  is  not  en- 
tirely so)  been  upheld  by  the  courts  in  Ore- 
gon, South  Dakota,  and  Arkansas.  Kadderly 
V.  PorUand,  44  Or.  118,  T4  Pac  710,  T6  Pac, 
222;  Dallas  v.  HaUock,  44  Or.  258,  76  Pac. 
20(;  Bennett  Trust  Co.  v.  Sengstacken,  68 
Or.  333.  113  Pac.  863;  Sears  v.  Multnomah 
County,  49  Or.  42,  88  Pac.  522 ;  State  ex  rel. 
Xabin  V.  Bacon.  14  8.  D.  404,  85  N.  W.  605; 
State  y.  Moore.  103  Ark.  48,  146  S.  W.  199. 
TVhile  the  Supreme  Court  of  Michigan  and 
the  Court  of  Appeals  in  California  have  held, 
under  a  provision  the  same  as  ours,  that 
there  may  be  a  Judicial  question  to  be  re- 
viewed by  the  courts.  McGlure  v.  Nye,  22 
CaL  App.  248,  133  Pac.  1146;  Attorney  Gen- 
eral ex  reL  Lindsay.  178  Mich.  642,  146  N.  W. 
-98.  Oklahoma  has  held  both  ways.  Okla. 
City  V.  Shields,  22  Okl.  265,  100  Pac.  669; 
In  re  Menefee.  22  OkL  366,  97  Pac.  1014; 
Eiley  V.  Carico.  27  Okl.  33,  110  Pac  788. 

There  has  been  a  wide  inconsistency  in  the 
holding  of  the  courts  upon  constitutional 
-questions.  They  have  declared  that  where 
the  Legislature  has  said  there  is  an  emer- 
.gency.  although  undefined,  its  declaration  is 
final  and  conclusive  upon  all.  At  the  same 
time,  and  In  the  same  day.  they  have  not 
besitated  to  declare  acts  of  the  Legislature 
to  be  in  derogation  of  the  fundamental  law 
or  some  legislative  limitation  of  the  Cousti- 
tntion. 

The  Judicial  aversion  to  a  review  of  legis- 
lative discretion,  in  so  far  as  it  relates  to 
emergency  clauses,  is  no  more  thoroughly  es- 
tablished than  the  equivalent  declaration 
•that  courts  have  power  to  declare  laws  un- 
constitutional. Now  there  Is  no  more  rea- 
-•on  for  saying  that  a  bill  Is  an  emergent 
measure,  when  upon  its  face  it  is  not,  and 
from  the  very  nature  of  Its  subject-matter 
cannot  be.  Just  t>ecause  the  Legislature  has 
«aid  it  is  80,  than  there  is  for  declaring  a 
Jaw  to  be  unconstitutional  when  it  lias  been 
passed  by  the  Legislature  with  the  Constitu- 
tion and  its  limitaUons  lying  open  before  it. 
The  sense  and  discretion  of  the  Legislature. 
Jis  well  as  its  power  to  discriminate  between 
an  act  falling  clearly  without  and  one  falling 
'Clearly  within  the  Constitution,  should.  If  we 
are  consistent,  be  given  the  same  weight  as 
a  declaration  tliat  an  act  is  emergent,  but 
lew  courts  have  so  held  since  Marbury  v. 
Madison,  1  Cranch.  137,  2  L.  Ed.  60.  although 
their  inconsistencies  have  long  been  apparent 
to  the  lay  mind.  In  the  one  case  we  have 
said  that  we  will  inquire,  in  the  other  we 
liave  said  that  we  wUl  not  inquire,  saying 
meanwhile  that  we  will  indulge  every  pre- 
sumption in  favor  of  a  law  and  will  not  de- 
clare it  unconstitutional,  unless  it  is  clearly 
■violative  of  the  Constitution. 


In  passing  upon  all  questions  Involving  a 
construction  of  statutee  and  constitutional 
declarations  and  limitations,  there  is  no  bet- 
ter test  than  to  consider  the  old  law,  the  mis- 
chief, and  the  remedy.  It  was  a  favorite 
premise  of  those  venerable  sages  who  have 
digested  the  common  law  and  preserved  it 
in  authoritative  writings.  It  is  still  the  vital 
principle  In  every  inquiry  into  the  legality 
or  constitutionality  of  a  statute,  for — 

"the  fairest  and  most  rational  method  to  inter- 
pret the  will  of  the  legislator  is  by  exploring 
his  intentions  at  the  tune  when  the  law  was 
made,  by  si^  the  most  natural  and  probabie. 
And  these  signs  are  either  tli«  words,  the  con- 
text, the  subject-matter,  the  effects  and  conse- 
2uence,  or  the  spirit  and  reason  of  the  law." 
BUck  Com.  SS. 

It  will  be  lx>me  In  mind  that  the  whole 
scope,  purpose,  and  intent  of  section  31,  art. 
2,  Is  most  materially  cluinged  in  the  amena- 
ment    Section  31  says: 

"No  law,  except  appropriation  bills,  shall  take 
effect  until  ninety  days  after  the  adjournment 
of  the  sessions  at  which  it  was  enacted,  unless 
in  case  of  any  emergency  (which  emergency 
must  be  expressed  in  the  preamble  or  in  the 
body  of  the  act)  the  Legislature  shall  otherwise 
direct    •    •    ♦" 

While  paragraph  "c"  of  section  1  of  the 
seventh  amendment  to  the  Constitution,  pro- 
viding for  thelnltiaUveand  referendum.  Is  as 
follows: 

"No  act,  law  or  bill  subject  to  the  referendum 
shall  take  effect  until  ninety  days  after  the  ad- 
journment of  tlie  session  at  wnich  it  was  en- 
acted." 

This  provision  must  l>e  read  in  the  light  of 
the  whole  amendment  and  the  Intention  of 
the  people  as  it  is  gathered  from  their  ap- 
proving vote.  The  object  of  the  amendment. 
in  so  Car  as  it  touches  the  taking  effect  of 
bills  or  laws,  was  to  secure  the  right  of  re- 
view. 

In  paragraph  "b"  of  the  same  section  it 
is  provided: 

"The  second  power  reserved  by  the  people  is 
the  referendum,  and  it  may  t>e  ordered  on  any 
act,  bill,  law,  or  any  part 'thereof  passed  by  the 
Lesislature,  except  such  laws  as  may  be  neces- 
sary for  the  immediate  preservation  of  the  pub- 
lic peace,  health  or  safety,  support  of  the  state 
government  and  its  existing  public  institutions." 

If  ^ecific  reservation  in  words  of  the  right 
to  subject  all  laws  to  the  referendum  were 
not  enough,  the  preamble  of  the  amendment 
makes  it  clear  that  the  people  Intended  to 
assert  that  the  revised  and  amended  clause 
of  the  Constitution  permitting  emergent  legis- 
lation should  not  be  a  dead  letter,  as  was 
section  31,  which  was  expressly  repealed. 
They  said: 

"The  legislative  authority  of  the  state  of 
Washington  shall  be  vested  in  the  Legislature, 
consisting  of  a  senate  and  house  of  representa- 
tives, which  shall  be  called  the  Legislature  of 
the  state  of  Washington,  but  the  people  reserve 
to  themselves  the  power  to  propose  bills,  laws, 
and  to  enact  or  reject  the  same  at  the  polls,  in- 
dependent of  the  T^egislature,  and  also  reserve 
power,  at  their  own  option,  to  approve  or  reject 
at  the  polls  any  net,  item,  section  or  part  of 
any  bill,  act  or  law  passed  by  the  Legislature." 
Session  Laws  1911.  p.  130. 
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At  the  time  section  31  was  written  In  onr 
Constitution,  It  bad  already  been  declared 
by  other  courts  to  be  a  stlllbom  child,  a 
voice  dying  In  the  utterance  of  a  command, 
putting  no  restraint  upon  the  Legislature, 
and  being  beyond  the  range  of  Judicial  inter- 
ference. It  was  in  legal  effect  and  under  Ju- 
dicial construction  as  barren  as  if  no  words 
bad  been  written  after  the  section  number. 
With  this  fact  and  this  rule  of  construction 
before  them,  may  we  not  ask  why  the  people, 
upon  second  opportunity  to  speak  to  the  sub- 
ject, so  radically  changed  the  form  of  section 
31?  They  must  have  had  in  mind  the  incon- 
sistent declarations  of  the  courts  which  we 
have  noticed,  as.  well  as  the  fact  that  the  Leg- 
islature had  habitually  ignored  the  spirit  of 
section  81.  They  desired  and  intended  to 
mark  a  line  between  laws  that  might  be 
emergent  and  those  which  clearly  were  not 
Otherwise  they  would  not  have  changed  the 
words  at  all,  but  would  have  left  It  as  the 
minority  say  they  did — a  dead  letter — by  re- 
adopting  the  words  of  section  81  or  by  allow- 
ing It  to  stand  unrepealed.  They  did  change 
the  words,  and  In  so  doing  marked  the  bound- 
ary between  emergent  laws  and  nonemergent 
laws,  not  upon  lines  or  theories  of  legislation, 
but  over  a  well-blazed  trail  of  legal  construc- 
tion. They  fixed  a  limit  beyond  which  the 
Legislature  cannot  go  without  doing  violence 
to  the  will  and  voice  of  the  people.  It  is  that 
current  in  the  Judicial  stream  marked  by  cer- 
tain phases  of  the  police  power  and  the  sup- 
port of  the  state  government  and  its  existing 
institutions.    Of  the  police  power  it  Is  said: 

"In  fine,  when  reduced  to  its  ultimate  and 
final  analysis,  the  police  power  is  the  power  to 
govern.  It  is  not  meant  here  to  be  asserted 
that  this  power  is  above  the  Constitution,  or 
that  everything  done  in  the  name  of  the  police 
power  is  lawfully  done.  It  is  meant  only  to  be 
asserted  that  a  law  which  interferes  with  per- 
sonal and  property  rights  is  valid  only  when  it 
tends  reasonably  to  correct  some  existing  evil 
or  promote  some  interest  of  the  state,  and  is  not 
in  violation  of  any  direct  and  positive  mandate 
of  the  Constitution," .  State  ex  rel.  Davis-Smith 
Co.  V.  Clausen,  65  Wash.  156,  117  Pac.  1101,  37 
L.  R.  A.  (N.   S.)  466. 

So  in  this  case  we  have,  for  the  first  time  In 
the  history  of  this  state,  a  positive  recogni- 
tion of  the  police  power  in  the  Constitution 
itself.  The  difliculty  experienced  by  the 
courts  In  applying  this  doctrine,  and  the 
great  and  growing  variance  of  definition,  and 
of  which  Chief  Justice  Shaw,  whose  defini- 
tion is  most  favored,  said: 

"It  is  much  easier  to  perceive  and  realize  the 
existence  and  sources  of  this  power  than  to 
mark  its  boundaries  or  prescribe  limits  to  its 
exercise"  (Commonwealth  v.  Alger,  7  Cush. 
[Mass.]  58,  85) 

— has  come  from  the  natural  hesitation  of 
legislative  bodies  to  enter  new  fields  of  legis- 
lation under  a  general  welfare  clause,  and 
the  disinclination  of  courts  to  give  Judicial 
sanction  to  laws  limiting  or  creating  rights 
not  recognized  as  proper  subjects  of  legisla- 
tion or  Judicial  interference  at  common  law. 
But  here  there  can  be  no  doubt  of  the  Uml- 


tation  put  upon  the  power  of  the  Legisla- 
ture to  declare  emergencies  or  of  the  courts 
to  sustain  them.  In  the  new  enactment 
they  have  not  only  fixed  the  limit  but  have 
restricted  it  to  the  primary  elements  of  the 
police  power,  the  "health,  peace,  and  safety" 
of  the  state.  It  was  done  deliberately.  The 
people  said  to  the  Legislature:  Make  such 
laws  as  you  will,  but  you  may  not  legislate 
so  as  to  take  away  our  right  to  pass  upon 
the  law  you  have  Just  enacted,  "except  such 
laws  as  may  be  necessary  for  the  Immediate 
preservation  of  the  peace,  health,  or  safety, 
support  of  the  state  government,  and  its  ex- 
isting institutions."  It  is  certain  ground,  for 
men  will  not  usually  ditfer  In  opinion,  where 
the  Immediate  preservation  of  the  peace, 
health,  or  safety  of  the  state  is  at  stake.  To 
hold  that  the  old  rule  of  construction  applies 
is  to  write  this  reservation  out  of  the  Consti- 
tution. 

In  the  case  of  Kadderly  v.  Portland,  44  Or. 
118,  74  Pac.  710,  75  Pac.  222,  which  is  the 
leading  case  upon  the  other  side  (It  is  indeed 
the  only  case,  as  all  others  holding  in  the 
same  way  are  lined  upon  it),  this  phase  of 
the  case  is  discussed  and  concluded  in  the 
way  following: 

"The  Constitution  of  Oregon,  art  4,  |  28, 
giving  the  legislative  assembly  power  to  pat  any 
law  into  force  upon  approval  by  declaring  an 
emergency,  has  been  modified  by  the  amendment 
of  '1V02,  so  as  to  exclude  from  the  power  to 
declare  an  emergency  all  laws  except  those  nec- 
essary for  the  immediate  preservation  of  the 
public  peace,  health,  or  safety.  So  far,  all  are 
agreed.  But  the  vital  question  is:  What  tri- 
bunal is  to  determine  whether  a  law  does  or  does 
not  fall  under  this  classification?  Are  the  judg- 
ment and  findings  of  the  legislative  assembly 
coDclusive,  or  are  they  subject  to  review  by  the 
courts?  The  inquiry  is  much  simplified  by 
bearing  in  mind  that  the  exception  in  the  con- 
stitutional amendment  is  not  codfined  to  such 
laws  as  the  legislative  assembly  may  legally  en- 
act by  virtue  of  the  police  powers  of  the  state, 
or  to  those  alone  that  may  affect  the  public 
peace,  health,  or  safety.  The  police  power  is 
limited  to  the  imposition  of  restraint  and  bur- 
dens on  persons  and  property,  in  order  to  se- 
cure the  general  comfort,  health,  and  prosperity 
of  the  state.  Tiedeman,  Lim.  Pol.  Power,  |  1. 
But  the  language  of  the  constitutional  amend- 
ment is  broader,  and  includes  all  laws,  of  what- 
soever kind,  necessary  for  the  immediate  pres- 
ervation of  the  public  peace,  health,  or  safety, 
whether  they  impose  restraints  on  persons  and 
property,  or  come  strictly  within  the  police  pow- 
ers, or  not.  The  laws  excepted  from  the  oper- 
ation of  the  amendment  do  not  depend  alone  up- 
on their  character,  but  upon  the  necessity  for 
their  enactment,  in  order  to  accomplish  certain 
purposes.  As  to  such  laws,  the  amendment  of 
1002  does  not  in  any  way  abridge  or  restrict  the 
power  of  the  Legislature,  which,  by  the  inser- 
tion of  a  proper  emergency  clause,  may  unques- 
tionably cause  them  to  go  into  effect  upon  ap- 
proval by  the  Governor.  As  the  Legislature- 
may  exercise  this  power  when  a  measure  is  in 
fact  necessary  for  the  purposes  stated,  nnd  as 
the  amendment  does  not  declare  what  shall  be 
deemed  laws  of  the  character  indicated,  who 
is  to  decide  whether  a  specific  act  may  or  mary 
not  be  necessary  for  the  purpose?  Most  un- 
questionably, those  who  make  the  laws  are  re- 
quired, in  the  process  of  their  enactment,  to 
pass  upon  all  questions  of  expediency  and  ne- 
cessity connected  therewith,  and  must  therefore 
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determine  whether  a  given  law.  is  necessary  for 
the  preservation  of  the  public  peace,  bealtli,  and 
safety."' 

We  besdtate  to  match  opinion  with  one  so 
learned  In  the  law  as  the  writer  of  this  opin- 
ion, bnt  conscience  Impels  a  different  con- 
dasioD.  His  argument  Is  fallacious  and  un- 
sound. Under  the  old  form,  the  Legislature 
was  acting  under  a  free  license  to  legislate. 
The  people  had  reserved  no  right  of  review. 
Its  act  Implied  discretion,  and  courts  bad 
▼ery  properly  held  that  one  oo-ordlnate 
branch  of  the  goremment  will  not  review  the 
discretion  of  another.  There  was  no  review 
or  appeal  from  an  expression  of  that  discre- 
tion, however  violently  It  wrendied  the  moor- 
ings, of  constitutional  restraint  The  declara- 
tion of  an  emergency  was  final  and  conclu- 
sive. But  here  no  such  declaration  is  final 
and  should  be  given  no  Immediate  effect,  un- 
less it  can  be  fairly  said  that  the  act  Is  nec- 
essary to  preserve  the  health,  peace,  or  safety 
of  the  state  or  to  support  the  government  or 
its  Institutions. 

"The  courts  are  not  bound  by  mere  forms,  nor 
are  they  to  be  misled  by  mere  pretenses.  They 
are  at  liberty — indeed,  are  under  a  solemn  du- 
ty— to  look  at  the  substance  of  things,  whenever 
.they  enter  upon  the  inquiry  whether  the  Legisla- 
ture has  transcended  fhe  limits  of  Its  author- 
ity. If,  therefore,  a  statute,  purpordnc  to  have 
been  enacted  to  protect  the  public  health,  the 
public  morals,  or  the  public  safety,  has  no  real 
or  substantial  relation  to  those  objects,  or  is  a 
palpable  invasion  of  rights  secured  by  the  fun- 
damental law,  it  is  the  duty  of  the  courts  to  so 
adjudge,  and  thereby  give  effect  to  the  Consti- 
tution." Murfer  V.  kansas,  123  U.  S.  623.  661, 
8  Sup.  Ct  273,  297  (31  L.  Ed.  205). 

The  reservation  In  the  amendment  Is  a 
declaration  of  "Thou  shalt  not,"  except  It  be 
tor  the  safety  or  support  of  the  states 

Broadly  stated,  the  police  power  of  the 
state  Is  the  state's  law  of  self-defense,  tn  re- 
spect to  both  persons  and  property.  Carstens 
V.  De  Sellem,  144  Pac.  934. 

The  learned  Justice  who  wrote  the  opinion 
in  the  Kadderly  Case  Is  in  error  when  he 
says  the  obvious  answer  to  the  question, 
"What  remedy  will  the  people  have  If  the 
I.egislature,  either  intentionally  or  through 
mistake,  declares  falsely  or  erroneously  that 
a  given  law  is  necessary  for  the  purposes 
stated?"  is  "that  the  power  has  been  vested 
In  that  body,  and  Its  decision  can  no  more  be 
questioned  or  reviewed  than  the  decision  of 
the  highest  court  In  a  case  over  which  it  has 
Jurisdiction."  Kadderly  v.  Portland,  supra. 
On  the  contrary,  power  has  been  withheld.  In 
so  far  as  a  withholding  can  be  made  by  apt 
and  certain  words.  It  follows,  then,  that 
it  Is  a  question  of  power  rather  than  of  dis- 
cretion. The  limitation  of  that  power  must 
be  found  In  the  terms  of  the  Constitution 
construed  In  connection  with  the  Intent  of 
the  people  in  incorporating  such  a  provision 
in  the  Constitution.  Attorney  General  ex  rel. 
T.  Lindsay,  178  Mich.  624,  146  N.  W.  98. 

We  think  It  will  not  be  denied  that  a  case 
might  be  postulated  where  the  courts  would 


say  that  the  discretion  of  the  Legislature 
has  been  abused.  Rlley  v.  Carlco,  supra. 
If  this  be  so,  the  case  at  bar  Is  such  a  case. 
Suppose,  for  Instance,  that  the  Legislature 
had  amended  the  law  so  as  to  reduce  the  le- 
gal rate  of  interest,  legalize  a  bond  Issue  once 
declared  to  be  Invalid,  or  creates  a  legal  holi- 
day, and  declare  an  emergency,  would  any 
one  say  that  the  act  'should  take  effect  im- 
mediately because  the  health,  peace,  or  safe- 
ty of  the  state  demanded  it?  Surely  no  one 
would  have  the  hardihood  to  argue  that  it 
was  not  a  deliberate  withholding  of  the  right 
of  referendum.  Our  thought  is  evidenced  In 
the  case  of  Oklahoma  City  v.  Shields,  supra. 
In  that  case  the  court  said  after  some  discus- 
sion and  quotation  from  the  Kadderly  Case: 
"We  conclude  that  the  judgment  of  the  Legis- 
lature in  determining  whether  or  not  an  emer- 
gency existed  (that  is,  whether  or  not  a  measure 
18  immediately  necessary  for  the  preservation  of 
the  public  peace,  health,  or  safety)  rests  solely 
with  the  Legislature.  It  is  not  subject  to  re- 
view by  the  courts,  or  any  other  authority,  ex- 
cept the  people,  tinder  the  reserved  power  of 
the  initiative  and  referendum,  after  the  declara- 
tion of  an  emergency  when  not  referred  to  the 
people  for  their  judgment  in  such  measure,  it 
still  remains  with  the  people,  if  they  are  dis- 
satisfied with  a  measure,  by  an  initiative  peti- 
tion, to  cause  the  same  to  l>e  submitted  to  the 
people  at  the  next  general  election  for  determi- 
nation as  to  whether  or  not  such  act  shall  be  re- 
pealed." 

The  Judges  evidently  did  not  consider  their 
words : 

"It  (the  declaration  of  an  emergency)  is  not 
subject  to  review  by  the  courts,  or  any  other 
authority,  except  the  people." 

Tbey  recognized  that  It  Is  subject  to  review 
by  the  people,  but  they  say  that  It  shall  not 
be  reviewed  in  the  way  the  people  have  said 
they  will  review  It,  If  they  so  desire.  It  Is 
no  answer  to  the  proposition  to  say  that  the 
people  have  a  remedy  under  the  reserved 
power  of  Initiative;  that,  If  they  are  dissatis- 
fied with  the  act  of  the  Legislature,  they  may 
Initiate  a  bill  to  repeal  the  measure  at  the 
next  general  election.  It  the  people  had  been 
content  to  adopt  that  plan  alone,  they  would 
not  have  reserved  the  right  of  the  referen- 
dum at  alL  When,  therefore,  the  question 
comes  whether  the  Legislature  has  a  right 
to  declare  an  emergency  which  will  take 
away  the  right  of  referendum,  the  doubt.  If 
there  be  any,  should  be  resolved  in  favor  of 
the  reserved  power  of  the  people  Instead  of 
in  the  admittedly  unwarranted  declaration  by 
the  Legislature.  And  in  so  declaring  the 
courts  do  not  assume  to  say  that  the  Legis- 
lature has  abused  Its  discretion.  They  go 
no  further  than  to  say  that  the  Legislature 
cannot,  by  any  act  which  is  not  clearly  with- 
in its  granted  power,  cut  off  the  right  of  the 
people  to  say  for  themselves  at  an  election 
to  be  held  for  that  purpose  whether  Its  dis- 
cretion has  been  abused,  or  no. 

Now  In  this  case  the  amendment  does  not 
touch  the  substance  of  the  law  relating  to 
public  lands.    It  says  no  more  than  that  A. 
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shall  glre  place  to  B.  on  the  state  land  board. 
It  does  not  show  wherein,  and  we  cannot  as- 
sume that  the  act  of  B.  U  continued  as  a 
member,  would  incite  breaches  of  the  peace 
or  Jeopardize  the  safety  of  the  state,  or  that 
the  presence  of  A.  will  give  support  to  the 
state  government,  where  the  presence  of  B. 
would  tend  to  its  destruction.  If  the  Legis- 
lature passed  an  act  granting  a  divorce  to 
named  persons,  and  should  say,  "This  is  n 
general  law,"  every  court  in  the  land  would 
say  that  the  act  was  unconstitutional  because 
the  people  had  said,  "Thou  shalt  not"  It  is 
so  here.  The  people,  having  the  old  law,  the 
mischief,  and  the  remedy  in  mind,  have  said 
one  thing;  the  Legislature,  prompted  by  no 
apparent  motive  to  preserve  the  peace  and 
safety  (they  might  with  as  much  reason  said 
health)  of  the  state,  have  said  another  thing. 
When  confronted  by  these  two  conflicting 
declarations,  what  is  a  court  to  do  when  Its 
Jurisdiction  is  properly  invoked?  Is  it  to 
say  we  are  helpless,  or  is  it  to  say: 

"The  said  legislative  declaration  has  no  great- 
er effect  and  Is  no  more  binding  upon  the  court 
than  if  the  Legislature  had  declared  that  a  cer- 
tain measure  is  or  is  not  constitutional  In 
such  conticgpncy  that  question  would  still  re- 
main for  the  courts  to  determine.  The  question 
before  us  is  simply  one  of  construction  or  inter- 
pretation of  an  act  of  the  Legislature  and  of 
a  provision  of  the  Constitution,  and  that  is  a 
judicial  question"  (McClure  v.  Mye,  22  Cal. 
App.  248,  133  Pac.  1145) 

— because: 

"This  amendment  to  the  Constitution  provides 
a  scheme  for  the  exercise  of  what  is  known  as 
the  initiative  and  referendum,  and  of  course,  if 
possible,  the  language  should  be  construed  so 
as  to  malie  effective  this  reservation  of  power 
on  the  part  of  the  people.  It  was  clearly  their 
purpose,  except  where  the  exigency  of  the  public 
service  demanded  otherwise,  that  no  legislative 
enactment  should  become  ooerative  until  an  op- 
portunity were  afforded  the  people  to  express 
their  judgment  as  to  the  merits  of  the  measure. 
The  time  within  which  a  petition  may  be  pre- 
sented in  contemplation  of  this  action  by  the 
people  is  limited  to  90  days  after  the  adjourn- 
ment of  the  Legislature,  and  hence  the  manifest 
propriety  of  suspending  for  said  period  the  op- 
eration of  any  measure  that  should  be  thus  re- 
viewed. The  exceptions  provided  are  ample 
enough  to  prevent  any  menace  to  the  public 
welfare  b^  reason  of  such  delay  incidental  to 
a  submission  to  popular  vote,  and  they  should 
not  be  given  an  interpretation  so  elastic  as  vir- 
tually to  circumvent  and  nullify  the  will  of  the 
people  so  solemnly  expressed  in  said  constitu- 
tional provision."     McClure  v.  Nye,  supra. 

The  distinction  between  the  power  of  the 
Legislature  to  act  In  ail  cases  where  the  limi- 
tation of  its  power  is  not  definitely  floced  in 
the  Constitution  itself,  and  where  it  is  so 
fixed,  is  clearly  marked  and  illustrated  In 
the  case  of  Guthrie  National  Bank  t.  Gnth- 
rle,  173  U.  S.  628,  19  Sup.  Ct.  513,  43  L.  Ed. 
796.  Speaking  of  the  limit  of  legislative 
power,  the  court  said: 

"That  body  is  especially  ph>hibited  from  pass- 
ing any  local  or  special  law  in  regard  to  certain 
subjects  enumerated  in  the  act  Outside  and 
beyond  that  limitation  is  the  provision  mention- 
ed above  [where  a  general  law  can  be  made  ap- 
plicable, no  special  law  shall  be  enacted],  and 


whether  or  not  a  ^neral  law  can  be  made  ap- 

Elicable  to  the  subject  is  a  matter  which  is  con- 
ded  to  the  judgment  of  the  Legislature." 

In  other  words.  If  the  Constitution  says 
that  no  special  laws  shall  be  enacted  where 
a  general  law  can  be  made  applicable,  the 
decision  of  the  Legislature  as  to  the  proper 
bond  of  its  authority  will  be  treated  as  a 
legislative  question,  and  will  not  be  reviewed 
by  courts;  but  if  the  Constitution  spedflcally 
says  that  in  a  certain  case,  as,  for  instance, 
the  granting  of  municipal  charters,  no  spe- 
cial law  shall  be  passed,  there  is  no  room 
for  discretion,  and  courts  will  review  and 
say  that  a  law  passed  in  defiance  of  the  con- 
stitutional limitation  is  no  law.  It  is  so  In 
this  case.  The  old  law  was  Uiat  no.  act 
should  take  ^ect  immediately,  except  in  a 
case  of  emergency.  The  courts  very  properly 
refused  to  define  the  boundary  between  dis- 
cretion and  abuse  of  discretion.  The  present 
Constitution  marks  that  botindaty  Just  as 
clearly  as  It  has  marked  the  boundaries  cov- 
ering certain  subjects  of  special  legislation. 
It  has  left  no  room  for  the  exercise  of  discre- 
tion to  the  Legislature,  when  passing  npon 
acts  which  are  not  and  cannot,  from  their 
nature  and  subject-matter,  be  held  to  be  nee-. 
essary  for  the  immediate  preservation  of  the 
health,  i)eace,  or  safety  of  the  state  or  sup- 
port of  the  government  or  the  state  institu- 
tlons. 

The  whole  error  In  the  reasoning  of  the 
respondents  and  the  cases  upon  which  they 
rely  la  based  upon  the  fundamental  error 
that  this  inquiry  involves  a  controversy  of 
opinion  between  co-ordinate  branches  of  the 
government  If  the  equation  could  be  so 
stated,  we  might  follow  them.  It  cannot  be 
so  stated.  There  is  another  factor  not  oc- 
curring under  the  old  order,  where  we  took 
account  of  the  executive,  the  representative 
body  (the  Legislature),  and  the  courts. 
There  is  now  a  fourth  element;  the  i>eople 
reserving  the  right  to  assert  its  will  over  the 
legislative  department  of  the  government 

"Where  the  principle  of  direct  legislation  has 
been  adopted,  the  legislative  power  is  primarily 
in  the  people,  and  the  old  rule  that  the  legisla- 
tive body  has  primary  power  must  be  qualified. 
It  is  primary,  and  at  the  same  time  it  is  a  iier- 
missive  power — a  power  subject  to  dictation  and 
to  control."  Stetson  v.  Seattle,  74  Wash.  606. 
134  Pac.  494. 

The  true  rule  is:  The  referendum  cannot 
be  withheld  by  the  Legislature  in  any  case, 
except  it  be  where  the  act  touches  the  im- 
mediate preservation  of  the  public  peace, 
health,  or  safety,  or  the  act  is  for  the  finan- 
cial support  of  the  government  and  the  public 
institutions  of  the  state;  that  is,  appropria- 
tion bills.  If  the  act  be  doubtful,  the  ques- 
tion of  emergency  will  be  treated  as  a  legis- 
lative question  and  the  doubt  resolved  in  fa- 
vor of  the  declaration  of  emergency  made  by 
the  legislative  body.  Emergency,  in  the  sense 
of  the  present  Constitution,  does  not  mean 
expedieuqr,    convenience,    or    best    interest 
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ISiere  Is  no  room  for  construction  or  specula- 
tion. The  declaration  is  eqalvalent  to  say- 
ing that  the  referendum  shall  not  be  cut  off  in 
any  case,  except  In  certain  enumerated  In- 
Btances,  ncme  of  which  now  occur. 

We  have  treated  the  question  as  original 
or  of  first  instance  in  this  court,  fully  mlnd- 
ftd  of  the  rule  tliat,  when  one  state  adopts 
the  laws  or  constitutional  provisions  of  an- 
other state,  it  is  generally  held  that  construe- 
tJons  of  the  adopted  law  go  along  with  it 
This  is  an  accepted  rule  and  is  supported  by 
many  cases  and  text-writers.  But  no  cases 
go  so  far  as  to  hold  that  such  rule  is  impera- 
tl¥e  or  binding.  Such  constructions  are  per- 
snaslve  but  not  conclusive.  They  will  not  be 
followed  where  they  are  not  sustained  in  rea- 
atm  or  proceed  from  a  misconception  of  the 
law  or  are  pnt  upon  a  fundamentally  wrong 


We  think  we  have  sufficiently  met  the  Kad- 
derly  Case.  In  doing  so  we  have  also  met  the 
other  cases  relied  on,  for  they  were  all  de- 
ddedr  npon  the  authority  of  that  case;  but. 
If  we  have  not,  the  Kadderly  Case  can  be 
distinguished  in  that  it  involved  an  act  creat- 
ing a  charter  for  the  dty  of  Portland.  Cities 
ate  vested  with  the  power  to  exercise  the  po- 
lice power,  and  we  may  well  say  that  the  act 
fell  without  the  exception  or  was  so  doubtful 
as  to  warrant  the  conclusion,  if  not  the  argu- 
moit,  of  the  court. 

Without  further  reviewing  the  cases.  It  Is 
enough  to  soy  that  none  of  them  grasp  the 
reason  or  philosophy  of  the  recent  change  in 
the  fundamental  law.  They  are  in  step  with 
a  tune  that  Is  dead.  It  Is  no  answer  to  say 
that  courts  have  always  held  to  a  certain 
rule,  for,  as  we  have  shown,  tlie  present  con- 
dition has  not  existed  heretofore.  The  first 
of  the  adjudged  cases  did  not  note  the  change 
or  rather  did  not  count  It  as  a  change  at  all, 
and  the  others  have  followed  It  blindly  and 
with  the  usual  reverence  for  "authority."  As 
Judge  Dunbar  said  in  State  ex  rel.  Oregon 
R..  etc.,  Co.  V.  naUroad  Co.,  62  Wash.  17,  100 
Pac  179:  "Law  is  a  progressive  science."  If 
this  be  so,  courts  should  not  put  themselves 
to  the  task  of  groping  for  "authority"  to  sus- 
tain a  statute  or  an  amendment  to  the  Consti- 
tution when  It  is  clearly  within  the  power  of 
the  Legislature  to  pass  It  or  of  the  people  to 
adopt  it 

But  we  are  asked  how  we  can  say  what  is 
within  the  police  power  and  what  Is  not. 
The  answer  is:  How  did  we  say,  in  the  many 
cases  decided  by  this  court,  that  a  given  con- 
dition was  within  or  without  the  police  pow- 
er? By  the  exercise  of  reasonable  Judgment, 
by  measuring  the  premise  by  the  standard, 
would  the  minds  of  reasonable  men,  in  the 
light  of  the  needs  and  necessities  of  the  pres- 
ent, agree  that  the  act  is  within  the  police 
power?  And  here  let  us  reassert  that  the 
I>ower  of  the  Legislature  to  except  acts  touch- 
ing the  police  power  is  limited  to  acts'  im- 
mediately necessary  to  the  preservatlmi  of 
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the  health,  safety,  and  peace  of  the  state.  It 
Is  not  extended  to  the  general  welfare  or  to 
the  service  of  economy  or  convenience. 

It  may  be  argued  that  we  can  Judlcally  no- 
tice the  fact  that  the  Legislature  is  about  to 
or  has  passed  an  act  abolishing  the  state  tax 
commission,  and  that  this  fact  gives  room  for 
the  exercise  of  a  legislative  discretion  in  the 
act  under  review.  Our  answer  is,  and  we 
have  suffidenOy  demonstrated  It  to  be  true, 
that  there  is  no  unlimited  discretion.  Nor 
will  the  functions  of  the  state  land  commls- 
Bion  be  in  any  way  interrupted  by  the  fact 
that  there  may  be  a  vacancy  in  its  membership 
for  a  period  of  90  days.  Many  boards  are  ad- 
ministered by  a  number  less  than  the  whole 
membership.  We  cannot  presume  that  the 
peace,  and  safety  of  the  state,  or  the  support 
of  Its  public  institutions  depends  upon  the 
act  of  a  full  board,  where  a  lesser  number 
can  transact  its  business  with  the  same  1^^- 
ity  and  formality  as  if  the  board  were  full. 
It  may  be  argued  that  this  holding  will  in- 
terrupt the  future  policy  of  the  state  as  de- 
clared by  the  Legislature;  that,  inasmuch  as 
a  change  must  in  any  event  be  made,  the 
court  should  not  take  It  upon  itself  to  say 
that  the  change  should  not  be  made  immedi- 
ately. Our  answer  Is  that  we  are  not  re- 
sponsible for  the  present  situation.  The  peo- 
ple have  a  right  to  adopt  any  system  of  gov- 
ernment they  see  fit  to  adopt  In  Its  workings 
It  may  not  meet  their  expectations;  it  may 
be  unwieldy  and  cumbersome ;  it  may  tend  to 
inconvenience  and  prodigality ;  It  may  be  the 
expression  of  a  passion  or  sentiment  rather 
than  of  sound  reason ;  but  It  is  the  people's 
government  and  until  changed  by  them  must 
be  observed  by  the  Legislature  and  protected 
by  the  courts.  It  may  be  suggested  also  that 
it  is  possible  that  some  arrangement  has  been 
or  may  be  made  with  the  federal  government 
for  the  transfer  of  lands  In  lieu  of  lands  lost 
to  the  spedflc  congressional  grants,  and  that 
the  government  might  prefer  to  conduct  its 
business  with  one  board  without  the  inter- 
ruption incident  to  a  change  in  the  personnel 
of  the  board. 

We  have  sufiidently  met  this  argument  by 
the  suggestion  that  the  Constltutltm  does'  not 
take  into  account  convenience  or  necessity, 
except  in  so  far  as  it  touches  the  peace, 
health,  and  safety  of  the  state;  nor  can  It 
be  said  that  the  personnel  of  the  board  can 
in  any  way  affect  the  support  of  the  state  in- 
stitutions: Courts  must  presume,  untU  the 
contrary  is  shown,  that  every  man  who  is  in 
public  ofilce  is  competent  to  discharge  the  du- 
ties of  that  office,  and  that  one  man  will  per- 
form his  duty  as  conscientiously  and  with 
the  same  ability  as  another.  If  it  were  not 
so,  the  unfinished  business  of  the  government 
or  the  state  would  never  be  concluded.  The 
I)ersonnel  of  the  officer  is  only  an  incident. 
The  office  continues,  and  we  have  no  right 
to  assume,  for  it  is  not  shown  to  be  so,  that 
the  relators  will  not  discharge  the  duties  of 
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their  oflnce  and  with  the  &ame  fidelity  as  will 
the  respondents  when  they  become  incumbent. 
It  may  be  added  that  the  manner  in  which  we 
administer  our  public  lands  is  of  no  concern 
to  the  federal  govemment  or  any  of  its 
bureaus. 

"The  powers  not  delegated  to  the  United 
States  by  tbe  Constitution,  nor  prohibited  by  it 
to  the  states,  are  reserved  to  tbe  states  respec- 
tively, or  to  the  people."  Const.  U.  S. 
Amend.  10.  ' 

The  Attorney  General  seeks  to  sustain  his 
argument  by  reference  to  certain  powers  of 
the  Governor  and  the  Legislature;  that  is, 
that  tbe  Governor  may  convene  the  Legis- 
lature in  extra  session  upon  "extraordinary 
occasions."  The  House  may  impeach  and  the 
Senate  may  convict  "for  high  crimes  or  mis- 
demeanors or  malfeasance  in  ofSce,"  and  re- 
minds us  that  we  would  not  in  those  instanc- 
es assume  to  question  the  discretion  of  either 
the  Legislature  or  the  Governor. 

[4]  The  reason  why  the  courts  will  not  re- 
view such  discretion  is  that  no  Jurisdiction  to 
inquire  is  vested  in  the  courts  by  the  Consti- 
tution and  none  is  reserved  by  the  people. 
If,  however,  the  Constitution  provided  either 
expressly  or  by  implication  that  such  declara- 
tions of  the  executive  or  legislative  depart- 
ment should  not  become  effective  untU  a  cer- 
tain time  had  elapsed,  giving  the  people  an 
opportunity  to  review  the  executive  or  legis- 
lative act,  we  would  unhesitatingly  declare 
any  act  which  tended  in  any  degree  to  cut  oft 
this  reserved  right  would  violate  the  funda- 
mental law.  In  the  one  case  the  people  did 
not  see  fit  to  provide  for  ^  review.  In  the 
instant  case  they  have  reserved  the  right  of 
review. 

Tbe  essence  of  our  reasoning  is,  not  that 
the  Legislature  has  abused  Its  discretion,  that 
is  really  immaterial,  but  that  the  people  shall 
have  a  right,  if  they  see  fit,  to  review  its  act 
and  place  the  stamp  of  approval  or  disap- 
proval upon  IL 

It  was  suggested  in  consultation  that  where- 
as the  public  institutions  of  the  state  are  sup- 
I)orted,  in  part  at  least,  out  of  the  public 
lands,  we  can  say  that  it  is  for  the  Legisla- 
ture to  determine  whether  the  due  adminis- 
tration of  the  public  lands  demands  an 
amendment  to  the  existing  law;  that  it  is 
a  legislative  and  not  a  Judicial  question. 
Granting  that  this  question  might  arise,  it  is 
not  before  us.  The  amendment  does  not  go 
to  the  substance  of  the  law  or  in  any  way 
touch  matters  of  admlnlBtration.  It  says  only 
that  the  personnel  of  tbe  board  shall  be  chang- 
ed, and  this  we  have  sufficiently  discussed. 
Neither  is  there  any  merit  in  the  contention 
that  the  practice  of  tbe  Legislature  to  declare 
emergencies,  and  of  the  Governor  to  approve 
them,  running  over  the  past  20  years,  has 
been  continued  since  the  amendment  of  litl2 
was  adopted.  A  wrongful  practice,  if  long 
continued,  may  result  in  a  procedure.  But, 
however  long  continued,  it  will  not  repeal  or 
nullify  a  constitutional  mandate. 


In  so  far  as  this  case  Is  concerned,  it  may 
be  said  that  it  can  make  no  real  difference 
whether  this  law  goes  into  effect  at  the  pres- 
ent time  or  90  days  after  the  close  of  the  ses- 
sion. It  is  not  at  all  likely  that  there  will  be 
a  referendum.  The  people  are  not  so  much  - 
concerned  In  the  name  of  the  individual  who 
administers  the  office  as  they  are  in  the  fact 
that  the  office  is  administered,  and  certainly 
it  will  not  be  doubted  that  respondents  are 
capable  of  performing  the  duties  of  the  office. 
But  the  principle  involved  is  Just  as  vital  as 
if  it  were  a  real  case.  In  so  far  as  it  touches 
tbe  initiative  and  referendum  amendment  to 
the  Constitution;  it  is  as  important  as  an  act 
which  may  reasonably  be  expected  to  invite 
a  review  by  referendum. 

The  > real  question  is:  Can  the  people,  as 
distlngulahed  from  a  representative  legisla- 
tive body,  indulge  In  constructive  legislation 
and  reserve  that  right  without  interference 
by  the  Legislature  or  the  courts,  except 
where,  in  certain  enumerated  instances,  they 
have  waived  the  rli^ht  in  order  that  the  im- 
mediate necessities  of  health,  peace,  and  safe- 
ty and  the  support  of  tbe  government  and 
our  public  institutions  may  be  met  by  their 
representatives  duly  convened  in  legislative 
session? 

Section  2  of  the  act  amending  section  6605 
violates  the  seventh  amendment  to  our  Con- 
stitution and  is  void.  The  act  will  take  effect 
90  days  after  the  Legislature  lias  adjourned. 

The  writ  vrlll  issue. 

PARKER,  HOLCOMB,  MAIN,  and  ELLIS, 
JX,  concur.    FULLERTON,  J.,  dissents. 

MOUNT,  J.  (dissenting).  The  majority  of 
this  court  has  declared  that  the  act  under 
consideration  is  not  necessary  "for  the  im- 
mediate preservation  of  the  public  peace, 
health,  or  safety,  support  of  the  state  govern- 
ment and  its  existing  public  institutions."  The 
Legislature,  a  co-ordinate  branch  of  the  state 
government,  on  the  other  hand,  has  declar- 
ed that  the  act  is  necessary  for  that  purpose. 
The  conclusion  of  this  court  id  based  upon 
the  face  of  the  act,  which  apparently  removes 
one  set  of  officers  and  substitutes  other  offi- 
cers therefor.  No  facts  are  before  us  for 
consideration.  It  may  be  true  that  a  change 
in  Uiese  officers  will  not  in  tbe  least  affect  the 
public  peace,  health,  or  safety,  or  the  support 
of  any  state  institution.  But  that  depends 
entirely  upon  conditions,  and  facts  consider- 
ed by  the  Legislature,  of  which,  in  the  very 
nature  of  things,  we  can  have  no  knowledge. 
If  the  public  peace,  or  health,  or  safety,  is 
Uireatened,  then  no  doubt  the  Legislature  has 
power  to  put  into  immediate  effect  any  act 
which  in  its  Judgment  may  be  necessary  for 
the  preservation  thereof.  So  far  as  we  are 
advised,  there  is  no  immediate  necessity  for 
this  act;  but  we  are  not  advised  upon  that 
question.  It  may  be  true  that  the  public 
peace  and  health  and  safety  all  demand  the 
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passage  of  some  act  for  onr  Immediate  pres- 
erration.  It  may  be  true  that  this  act  was 
passed  solely  for  that  purjrase,  and  that  it 
was  necessary  to  conceal  tbe  real  object  of 
the  act  In  such  a  manner  that  its  real  pur- 
pose might  not  be  obvious  upon  the  face  of 
the  act  Who  Is  to  determine  tbe  facts  upon 
which  the  law  is  based,  and  which  called  Its 
enactment  Into  existence,  tbe  Legislature  or 
the  courts?  This  is  the  only  question  in  this 
case.  The  answer  obviously  is  the  Legisla- 
ture, because  no  other  tribunal  has  been  es- 
tablished for  that  purpose.  As  was  said  in 
the  case  of  Kadderly  r.  Portland,  44  Or.  118, 
74  Pac  710,  75  Pac.  222,  supra: 

'The  amendment  excepts  such  laws  as  may  be 
necessary  for  a  certain  purpose.  The  existence 
of  such  necessity  is  therefore  a  question  of  fact, 
and  tbe  authority  to  determine  such  fact  must 
rest  somewhere.  The  Constitution  does  not  con- 
fer it  upon  any  tribunal.  It  must  therefore  nec- 
essarily reside  with  that  department  of  the 
Soverument  which  is  called  upon  to  exercise  the 
power.  It  is  a  question  of  which  the  Legisla- 
ture alone  mvist  be  tbe  judge,  and,  when  It  de- 
cides the  fact  to  exist,  its  action  is  final." 

See,  also.  State  ex  rel.  Labln  t.  Bacon,  su- 
pra ;  Oklahoma  City  v.  Shields,  supra ;  State 
T.  Moore,  supra;  and  other  cases  dted  In 
tbe  majority  opinion. 

The  majority  of  this  court  apparently  con- 
cede that,  if  the  public  peace,  health,  or  safe- 
ty Is  really  threatened,  then  the  Legislature 
may  put  an  act  for  the  immediate  preserva- 
tion thereof  into  immediate  effect  At  least 
if  that  liosition  is  not  conceded,  it  is  apparent 
from  tbe  provisions  of  the  Constitution  quot- 
ed. When  this  is  conceded,  it  follows  that  the 
Legislature  must  determine  the  facts,  other- 
wise no  emergency  could  be  declared,  and  no 
law  could  take  effect  until  the  expiration  of 
90  days  from  the  adjournment  of  the  Legis- 
lature. The  rule  of  the  majority  necessarily 
nulUfiee  the  constitutional  provision  under 
ccmsideration,  and  will  create  confusion  and 
doubt  In  every  case  of  emergency,  because  the 
rule  la  now  established  by  the  majority  opin- 
ion that  the  courts  must  decide  the  fact  of  an 
emergency.  The  constitutional  provisions  un- 
der consideration  In  this  case  were  borrowed 
from  South  Dakota,  Oregon,  and  Oklahoma. 
These  states  had  decided  the  question  here 
presented  contrary  to  the  view  of  the  majori- 
ty prior  to  the  time  this  state  adopted  the 
amendment  See  cases  cited  In  the  majority 
opinion.  We  knew  the  construction  which 
had  been  placed  thereon  by  those  states,  and 
presumably  adopted  that  construction  with 
the  amendment  If  there  can  be  any  doubt 
upon  tbe  proper  construction  of  this  constitu- 
tional provision,  and  tbe  power  of  the  Legis- 
lature, that  doubt  should  be  resolved  in  favor 
of  tbe  construction  placed  thereon  by  those 
8tate& 

Tbe  writ  in  my  opinion  should  be  denied. 
I  therefore  dissent. 

MORRIS  and  CROW,  JX,  concur. 


(84  Wash.  462) 
HAMMOND  LUMBER  CO.  v.  COWLITZ 
COUNTY  et  ai.    (No.  12379.) 

(Supreme  Court  of  Washington.    March  19, 
1915.) 

1.  Taxation  <@=>500— Suit  to  Cahckl  Taxes 
— DouBLK  Taxation— Payment  of  Tax. 

An  equitable  suit  to  cancel  a  tax  claimed 
to  be  double  taxation  cannot  be  maintained 
unless  the  plaintiff  shows  the  pajrment  of  one 
tax. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §|  925-930;  Dec.  Dig.  «=»500.] 

2.  Taxation  <s=500  —  Double  Taxation  — 

LOGGINO  RaILBOAD. 

Under  Rem.  &  Bal.  Code,  |  9102,  requiring 
the  assessor  to  determine  the  value  of  each 
tract  of  real  property  listed  for  taxation,  in- 
cluding value  of  all  improvements  and  struc- 
tures thereon,  it  will  be  presumed  that  tbe  value 
of  a  logging  railroad  located  entirely  on  land  be- 
longing to  the  logging  company  and  used  by  it 
solely  to  haul  its  logs  to  the  river  was  included 
in  assessing  the  value  of  the  land,  so  that  it 
cannot  be  separately  assessed  as  a  railroad  after 
tbe  tax  on  the  land  had  been  paid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S!  925-930;  Dec.  Dig.  «=»500.] 

3.  Taxation     €=»50(V— Assessments— Vaitta- 
tion  bt  assessob — conclusiveness. 

In  the  absence  of  a  showing  of  fraudulent 
arbitrary,  capricious,  or  collusive  conduct  on 
the  part  of  the  assessor,  values  fixed  by  him 
are  nnal,  and  cannot  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  925-930;  Dec.  Dig.  <S=9500.] 

Department  1.  Appeal  from  Superior 
Court,  Cowlitz  County;  Wm.  T.  Darch, 
Judge: 

Suit  by  the  Hammond  Lumber  Company 
against  Cowlitz  County  and  others  to  cancel 
taxes.  Judgment  for  the  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Homer  Elrby,  of  Kalama,  for  appellants. 
Magill,  McKenney  &  Brush,  of  Kelso,  for  re- 
spondent 

HOLCOMB,  J.  Suit  by  respondent  to  can- 
cel taxes.  Tbe  respondent  was  tbe  owner, 
during  the  years  1908  to  1911,  inclusive,  of 
certain  tracts  and  parcels  of  land  described 
in  its  complaint,  in  Cowlitz  county.  Wash., 
and  paid  the  taxes  for  each  and  all  of  said 
years  to  said  county.  During  all  of  said 
years  there  was  a  certain  logging  railroad 
owned  by  respondent,  located  and  construct- 
ed wholly  upon  and  across  the  tracts  and  ■ 
parcels  of  land  described  In  its  complaint. 
Said  railroad  was  at  all  times,  and  is  now, 
used  and  operated  by  respondent  for  the  sole 
purpose  of  hauling  and  transporting  respond- 
ent's logs  from  the  place  where  tbe  same  had 
been  cut  on  respondent's  said  laud  to  the  Co- 
lumbia river,  and  has  never  been  used  to  car- 
ry freight  or  passengers  for  hire  and  has 
never  been  used  by  the  general  publla 

All  of  appellants'  claims  of  error  are  com- 
prehended in  one  question:  Had  the  logging 
railroad  been  assessed  for  the  years  men- 
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tloneO,  and  the  taxes  paid  thereon  by  the 
respondent,  so  that  the  subsequent  attempt 
to  tax  the  same  by  the  appellants  constituted 
double  taxation?  The  respondent  alleged, 
the  appellants  admitted,  and  the  court  found, 
that  the  respondent  during  all  of  said  years 
was  the  owner  of  said  described  tracts  of 
real  estate;  that  it  was  also  the  owner  of 
the  said  logging  railroad  during  all  of  said 
years;  that  said  logging  railroad  was,  dar- 
ing all  of  said  time,  wholly  located  and  cwi- 
structed  upon  and  across  the  said  tracts  or 
parcels  of  land ;  that  it  never  had  been  used 
to  carry  freight  or  passengers  for  hire,  and 
had  never  been  used  by  the  general  public, 
but  had  always  been  owned  and  used  exclu- 
sively by  the  respondent,  and  operated  sole- 
ly for  the  purpose  of  transporting  its.  logs 
from  places  where  the  same  had  been  cut  on 
respondent's  land  to  the  Columbia  river. 
The  respondent  alleged,  and  the  court  found, 
that  the  respondent  tendered  and  paid  to  the 
treasurer  of  said  county,  before  the  same  or 
any  part  thereof  became  delinquent,  all  real 
estate  taxes  which  were  or  had  been  levied 
upon  the  said  tracts  or  parcels  of  land  for  the 
years  1908,  1909, 1910,  and  1911,  and  that  re- 
spondent also  tendered  and  paid  to  said  coun- 
ty for  said  years  above  mentioned  all  per- 
sonal property  taxes  which  had  been  levied 
on  or  assessed  against  its  personal  property 
tor  said  years.  These  last  allegations  the 
appellants  In  their  answer  denied,  except 
that  they  admitted  that  respondent  paid  its 
personal  taxes  as  therein  alleged.  Respond- 
ent alleged,  and  the  court  found,  that  the  ap- 
pellants unlawfully,  wrongfully,  and  without 
any  authority  or  power,  and  contrary  to  the 
law,  assessed  and  levied  what  purported  to 
be  a  tax  upon  or  against  the  logging  railroad 
of  respondent  lying  and  being  across  the  said 
real  estate,  specifying  the  amounts  thereof 
for  each  of  said  years.  Appellants  admit- 
ted said  allegatioii,  except  that  they  denied 
that  the  said  taxes  were  assessed  wrongful- 
ly and  without  authority  or  power. 

1.  Appellants  admit,  to  begin  with,  that 
the  railroad,  as  it  existed  during  all  said 
years,  was  real  estate.  They  contepd,  how- 
ever, that  it  should  have  been  assessed  sepa- 
rately as  improvements  on  the  land,  and 
that,  because  it  was  not  so  assessed,  it  was 
hot  assessed  at  all,  and  that  the  payment  of 
the  taxes  on  the  land  did  not  comprehend 
payment  of  taxes  on  the  railroad.  The  re- 
spondent-introduced its  tax  receipts,  showing 
that  it  paid  taxes  In  full  on  the -lands  de- 
scribed for  each  and  every  one  of  the  years 
in  controversy,  and  also  its  tax  receipts 
showing  that  it  paid  all  personal  taxes  that 
had  been  assessed  against  it 

[1]  The  claim  of  double  taxation  is  not 
available  in  a  court  of  equity,  unless  the 
party  first  shows  that  he  has  paid  one  tax 
before  he  asks  to  be  relieved  from  the  other. 
Heath  v.  McCrea,  20  Wash.  342,  55  Pac.  432. 

[21  This  logging  railroad,  not  being  a  com- 


mon carrier,  and,  as  such,  constituting  a  dis- 
tinct and  separate  entity  as  property,  and 
not  occupying  any  separate  and  distinct  right 
of  way  outside  of  the  land  upon  which  it 
was  laid,  was  certainly  real  estate  or  Im- 
provements on  real  estate  the  same  as  would 
be  buUdings  or  fences  or  other  structures  up- 
on real  estate.  The  api>ellants  contend  that 
merely  showing  the  payment  of  the  taxes  np- 
on  its  real  estate  or  upon  respondent's  per- 
sonal property  for  the  years  mentioned,  as 
shown  by  tax  receipts,  was  not  sufficient; 
that  it  was  necessary  also  for  the  respond- 
ent to  show  that  it  paid  the  taxes  that  were 
assessed,  or  should  have  been  assessed,  up- 
on the  logging  railroad.    Appellants  say: 

"From  none  of  the  various  tax  receipts  intro- 
duced in  evidence  can  it  be  ascertained  that 
plaintlS  was  paying  upon  a  railroad.  On  the 
other  band  the  receipts  read  plain  that  plaintiff 
was  paying  on  the  property  therein  described." 

Appellants  have  admitted  In  their  brief 
that  the  logging  railroad  constitutes  real  es- 
tate. The  tax  receipts  therefore  do  not  show 
that  the  respondent  was  not  i>aying  upon  a 
tallroad.  Of  course,  respondent  admits  that 
It  has  not  paid  the  taxes  which  have  been 
subsequently  assessed  by  the  taxing  officers 
of  appellant  county  upon  this  railroad  as  a 
separate  entity,  for  that  is  the  very  gist  of 
its  action;  that  said  taxes  are  illegally  as- 
sessed and  constitute  double  taxation.  The 
assessor  who  assessed  the  property  for  the 
years  In  controversy  is  presumed  to  have 
done  his  duty.  Section  9102,  Bern.  &  BaL 
Code,  provides  that: 

The  assessor  "shall  actually  determine  as 
nearly  as  practicable  the  true  and  fair  value  of 
each  tract  or  lot  of  real  property  listed  for  taxa- 
tion and  shall  enter  the  value  thereof,  including 
the  value  of  all  improvements  and  structures 
thereon,  opposite  each  description  -of  property." 

"The  assessor  in  placing  valuations  upon 
property  for  the  purpose  of  assessment  acts  in  a 
quasi  judicial  capacity,  and  the  law  presumes 
that  he  has  done  his  duty  in  a  proper  man- 
ner. •  •  • "  Vancouver  Waterworks  Co.  v. 
Clark  County,  65  Wash.  112,  104  Pac.  180. 

[3]  In  the  absence  of  any  evidence  or  suffi- 
cient evidence  to  show  fraudulent,  arbitrary, 
capricious,  or  collusive  conduct  on  the  part 
of  the  assessor,  the  valuations  of  the  as- 
sessor are  final,  and  cannot  be  disturbed. 
Carlisle  v.  ChehaUs  County,  32  Wash.  284, 
73  Pac,  349 ;  Edison  Electric  Ca  v.  Spokane 
County,  22  Wash.  168,  60  Pac.  132. 

"Bights,  easements,  franchises,  and  appurte- 
nances belonging  to,  or  connected  with,  a  par- 
ticular parcel  of  land  are  to  be  considered  as  a 
part  of  it,  for  purposes  of  assessment,  and  its 
value  should  be  estimated  in  conuection  with 
such  advantages  and  as  enhanced  thereby.  So 
also  all  fixed  and  permanent  buildings  and  other 
improvements  on  land  are  part  of  it,  and  must 
be  included  in  its  appraised  value  for  taxation." 
37  Cyc.  1012. 

We  must  therefore  assume  that  the  log- 
ging railroad  in  question  had  been  assessed 
by  the  assessors  for  the  years  in  controversy 
as  part  and  parcel  of  the  real  estate.  If  it 
was  then  existent  upon  the  land,  it  was  as 
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{ilaluly  Olacemlble  to  tbe  assessioK  officer 
apon  examining  the  land  as  a  house,  tree,'  or 
fence  woald  be.  We  therefore  think  that  the 
attempt  of  the  appellants  to  add  the  tax  to 
tlie  logging  railroad  for  the  years  In  aoestlon 
«onstltute8  not  an  assessment  of  omitted 
property,  but  manifestly  double  taxation. 

The  judgment  of  the  lower  court  vas  rights 
and  It  la  affirmed. 

MORBIS,  C.  J.,  and  PABKBR,  MOUNT, 
and  CHADWIOK,  JJ.,  concur. 

<M  WaaK   4B1)  — ^— 

WINTON   MOTOB   CARBIAGB    00.   v. 
BI/)MBEBG.     (No.  12196.) 

(Snpreme  Court  of  Waablngton.    March  19, 
1916.) 

1.  JCDOKKRT  «=972— JXTDOMSNTB  BNTXBXD  BT 
CONSKWT— VALIDItr. 

Judgments  entered  by  consent  ai«  TsUd  as 
(>etveen  the  parties. 

[Ed.  Note.— For  other  cases,  see  Judg-nent, 
Cent.  Dig.  i  130;    Dec.  Dig.  «=972.] 

2.  Appeal  aso  Ebbob  iS=>125— Dbcibions  Af- 

PEALABLC— JUOOlflNTS    BlTTEBED     BT    OON- 

BKNT. 

In  the  absence  of  fraud  or  mistake,  Jodg- 
ments  entered  by  consent  will  not  be  reviewed 
«n  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  883;    Dec.  Dig.  *=»125.] 

5.  Judgment  4=s»73— Conseht  to  Judokkrt 
— Waivib  op  Pboof. 

Consent  that  a  jadgment  may  be  entered 
-dispenses  with  the  necessity  of  proof  of  the  al- 
legations of  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  130;   Dec.  Dig.  «s»73.] 
4.  Plxadino   «=3362— Answer  to   AiOENnsn 

CoMPTAiNT— Stbokino  Mattbbs  Pbsvious- 

hx  Waived. 

Where,  in  a  seller's  action  to  replevin  an 
ADtomobile  conditionally  sold,  every  issue  raised 
in  defendants  answer  to  the  amended  complaint 
by  way  of  counterclaim  could  have  been  raised 
by  answer  to  the  original  complaint,  it  was  not 
error  to  strike  from  such  answer  allegations  pre- 
senting such  issues. 

(Ed.  Note.— For  otlier  cases,  see  Pleading, 
Cent.  Dig.  ff  1147-1155;   Dec.  Dig.  «=>362.] 

&  JoDOHXNT  4c»203  — DiSTinor  Jtjdousntb 
IN  Saub  0&8B— Sepabablb  Sobjeot-Mat- 

IKB. 

'  Where,  in  an  action  to  replevin  two  auto- 
mobiles,  the  snbject-matter  of  the  action  was 
-capable  of  segregation,  it  was  not  error  to  enter 
judgment  by  consent  as  to  one  car  and  continue 
the  case  as  to  the  other. 

[Ed.  Note.— For  other  cases,  see  Jadgment, 
Cent.  Dig.  U  361,  984;    Dec.  Dig.  *=»203.) 

6.  Appeal   and    Ekbob    9=>10T3— HABinjESs 
Ebbob— Entbt  of  Judoment- Rbplbvin. 

Where,  in  an  action  to  replevin  two  auto- 
mobiles, the  court  bad  jurisdiction  of  the  par- 
ties and  subject-matter,  the  entry  of  two  judg- 
ments disposing  separately  of  the  controversy 
relative  to  each  car,  if  error,  was  a  mere  ir- 
regularity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  H  4240-4247;  Dec.  Dig.  «= 
1073.] 

7.  Appeal  and  Ebbob  9=3419— Notice  or  Ap- 
peal—SnmciENCT. 

Under  Rem.  &  Bal.  Code,  {  1719,  requiring 
that  the  notice  of  appeal  designate  with  reason- 


able certainty  from  what  the  appeal  is  taken, 
the  first  of  two  separate  judgments  rendered 
in  an  action  to  replevin  two  automobiles,  and 
the  order  refusing  to  vacate  such  judgment,  were 
not  reviewable  on  appeal  from  the  last  judg- 
ment, where  they  were  neither  included  nor 
mentioned  in  the  notice  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  ■ 
Error,  Cent  Dig.  H  2145,  2146;   Dec.  Dig.  ^=> 
419.] 

8.  JtmaMENT  4=>661  — Res  Judicata  —  Re- 
plevin. 

Where,  in  an  action  to  replevin  two  auto- 
mobiles, a  separate  consent  judgment  was  en- 
tered for  plaintiff  as  to  the  larger  car,  and  no 
appeal  was  taken  from  such  judgment  or  from 
the  order  refusin^^  to  vacate  same,  such  judg- 
ment was  res  judicata  as  to  the  whole  contro- 
versy touching  such  car;  and  hence  in  subse- 
quent proceedings  respecting  the  smaller  car, 
it  was  not  error  to  strike  a  counterclaim  for 
damages  for  breach  ot  warranty  of  the  larger 
car. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1163;    Dec.  Dig.  «=>661.]      . 

9.  Sales  4=>479  —  Condition al  Sale  — Rb- 
PLEviN— Defense— Submission  to  Jubt. 

Where,  in  an  action  to  replevin  two  auto- 
mobiles, each  sold  under  a  conditional  sale  con- 
tract, plaintiff  contended  that  defendant  was  in 
default  as  to  payments,  and  the  defense  was 
that  waiver  of  prompt  payments  on  the  small- 
er of  the  two  cars  was  to  be  in  consideration 
of  prompt  payments  on  the  larger  car,  but  the 
evidence  showed  that  defendant  had  failed  to 
make  prompt  payments  on  the  larger  car,  the 
court  properly  took  such  defense  from  the  jury. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  if  1418-1432,  1434-1438;  Dec  Dig.  «=> 
479.1 

10.  Evidence  «=»441— Pakol— Wbitten  Coh- 
tbact— contemfobaneoub  aobeemxnt. 

Where  a  conditional  sale  contract  contain- 
ed no  warranty  and  stipulated  that  it  contained 
all  the  agreements  between  the  parties,  evidence 
of  a  parol  contempM-aneons  agreement,  war- 
ranting the  automobiles  sold,  wss  inadmissible. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §g  1719,  1723-1763,  1765-1845, 
2030-2047;    Dec.  Dig  «=a441.] 

11.  Sales  4=9479  —  Condition.u:  Sale  —  Re- 
COTEBT  OF  Pbopkbtt— Monet  Judgment— 
Pboof  of  Value— Sufficienct. 

In  a  seller's  action  to  recover  an  automo- 
bile conditionally  sold,  proof  of  the  balance  due 
on  the  contract  price,  without  further  proof  of 
the  value  of  the  car,  entitles  plaintiff  to  a  money 
judgment  for  such  amount  with  interest 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  iS  141&-1432,  1434-1438;  Dec.  Dig.  «=» 
479.] 

12.  Replevin  «=»7^t-Valub  or  Pb»pbbtt— 
Statement  in  Affidavit. 

In  an  action  to  replevin  converted  proper- 
ty, the  value  stated  in  the  affidavit  will  be  taken  - 
as  the  true  value  at  the  time  of  the  taking,  in 
the   absence   of   evidence   showing   a  different 
value. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  S§  292-295;   Dec.  Dig.  <8=>r2.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  the  Wlnton  Motor  Carriage  Com- 
pany against  Frank  S.  Bloiuberg.  From 
judgment  for  plaintllt,  defendant  appeals. 
Affirmed. 
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Peacock  &  Ludden,  of  Spokane,  and  W.  "W. 
Barton,  of  Sumatra,  Mont,  for  appellant. 
Ricbard  B.  Harris  and  Alex.  M.  Winston, 
both  of  Spokane,  for  respondent. 

ELLIS,  J.  This  Is  an  action  In  replevin, 
commenced  July  24,  1913,  to  recover  posses- 
sion of  one  16-passenger  automobile,  through- 
out the  record  called  the  large  car,  alleged 
to  be  of  the  value  of  $2,733.94,  and  one  7- 
passenger  automobile,  called  the  small  car, 
and  alleged  to  be  of  the  value  of  $1,063.77. 
The  small  car  was  purchased  by  the  defend- 
ant from  the  plaintiff  on  June  18,  1912,  un- 
der a  conditional  contract  of  sale,  the  pur- 
chase price  being  $3,285.  At  the  time  of  the 
commencement  of  the  action,  the  amount  due 
on  this  car  equaled  the  value  alleged  in  the 
complaint.  The  contract  was  in  writing,  con- 
tained no  warranty,  and  the  last  sentence 
reads:  "This  contract  contains  all  the  agree- 
ments between  the  parties."  At  the  time  this 
action  was  commenced  the  payments  stipu- 
lated in  the  contract  were  four  months  past 
due.  The  large  car  was  purchased  under  a 
similar  contract  on  April  18,  1913,  and  the 
payment  stipulated  in  the  contract  to  be 
made  on  June  18,  1913,  was  past  due  at  the 
time  of  the  commencement  of  this  action. 
On  July  24,  1913,  the  cars  were  seized  under 
the  replevin  writ,  and  on  August  4,  1913,  the 
defendant,  desiring  a  redelivery  of  the  small 
car,  executed  a  bond  for  that  purpose.  The 
matter  of  the  justification  of  the  sureties  on 
the  bond  on  that  day  came  before  the  court. 
Judge  J.  Stanley  Webster  presiding.  Judge 
Webster,  considering  himself  disquallfled,  had 
formerly  declined  to  try  the  case,  but  with 
the  acquiescence  of  both  sides  consented  to 
hear  this  matter.  The  time  allowed  for  re- 
delivery on  bond  had  then  expired.  The  de- 
fendant being  present  in  person  and  repre- 
sented by  bis  counsel,  Mr.  Barton,  and  the 
plaintiff  being  represented  by  its  couhsel,  Mr. 
Winston,  the  matter  was  disposed  of  by 
agreement  as  follows: 

"Mr.WinstoD :  If  yoor  honor  please.  In  the 
case  of  tbe  Winton  Motor  Car  Company,  a 
corporation,  against  Blomberg,  there  is  a  legal 
question  up  which  your  honor  declined  to  hear; 
I  will  say  that  matters  have  been  adjusted  be- 
tween us  so  that  it  is  merely  a  matter  of  form 
of  taking  some  testimony  as  to  the  sufficiency 
of  a  surety,  whom  I  have  already  interrogated 
and  I  am  satisfied  is  sufficient;  we  have  agreed 
that  in  this  case— there  were  two  machines, 
motor  cars,  sold  upon  conditional  sale.  The 
plaintiff,  claiming  that  the  defendant  was  in 
default  in  his  payments,  instituted  this  action 
in  replevin  praying  for  delivery,  under  our  stat- 
ute. The  defendant  desires  to  give  a  redeliv- 
ery bond  as  to  one  of  the  cars,  and  that  is 
agreeable  to  us,  tlie  understanding  being  that  he 
shall  give  this  redelivery  bond  even  though  the 
time  lias  passed  for  it,  and  as  to  tbe  other  car, 
the  other  car  not  lieing  now  in  controversy,  that 
we  may  have  judgment  entered  which  will  be 
prepared,  adjudicating  us  to  be  entitled  to  pos- 
seHsiiin.    That  is  correct,  is  it  not,  Mr.  Barton? 

"Mr.  Barton :  We  don't  question  either  the 
ownership  or  possession  of  the  one  car,  the 
large  car;  the  only  dispute  is  about  the  small 
car:  that  is  the  one  for  which  we  have  given  the 
bond. 


"Mr.  Winston:  Tes,  sir;  and  I  simply  say 
that  because  we  have  not  prepared  the  judgment 
at  this  time.  As  soon  as  this  bond  has  been 
executedi  it  can  be  approved  later  by  your  hon- 
or, and  they  can  have  possession,  and  I  will 
present  the  judgment  to  Mr.  Barton  for  bis 
approval." 

On  the  afternoon  of  August  4,  1913,  coun- 
sel for  plaintiff  prepared  a  judgment  follow- 
ing the  above-quoted  understanding  and  pre- 
sented It  to  Mr.  Barton  for  his  approval.    Mr. 
Barton  refused  to  agree  to  this,  although  he 
admitted  that  it  followed  the  agreement  pre- 
viously entered  Into.     On  August  6,  1913, 
plaintiff's  counsel  notified  defendant's  coun- 
sel of  the  time  and  presented  the  Judgment 
to  the  court  for  entry.    Judge  Webster  wait- 
ed for  a  couple  of  hours  for  Mr.  Barton  to 
arrive,  and  then  talked  with  him  over  tbe 
phone,  and,  finding  Mr.  Barton  had  no  i>ar- 
ticular  objections  to  the  judgment,  but  sim- 
ply did  not  care  to  approve  it  until  it  had 
been  submitted  to  his  associate.  Judge  Web- 
ster finally  signed  the  juSgment.    As  to  the 
small  car  the  cause  was  contlnaed.    There- 
after  tbe  plaintiff   filed  an   amended  com- 
plaint, reciting  the  seizure  of  the  two  cars, 
the  entry  of  Judgment  as  to  the  large  car, 
the  redelivery  of  the  small  car  on  the  rede- 
livery bond,  and  also  alleged  that  plaintiff 
was  the  owner  of  and  entitled  to  possession 
of  the  small  car,  and  prayed  for  Judgment 
awarding  it  possession  thereof,  or  for  $1,- 
063.77  and  interest,  which  was  alleged  to  be 
the  value  of  the  small  car.    The  defendant 
in  his  answer  alleged  that  at  the  time  of  the 
sale  of  each  car  the  plaintiff  agreed  to  re- 
place without  cost  to  defendant  all  broken 
parts  on  each  car  within  one  year  from  the 
date  of  its  purchase.    As  to  the  large  car  he 
alleged  there  were  many  defects  in  tbe  work- 
manship and  material,  and  that  it  did  not 
meet  the  specifications,  and  set  up  counter- 
claims aggregating  $4,250.    As  to  the  small 
car  he  alleged  there  were  many  similar  de- 
fects, and  for  these  set  up  counterclaims  ag- 
gregating $1,638.65.     Defendant  also  alleged 
that  plaintiff  had  waived  prompt  payment 
of  the  amounts  stipulated  in  the  contract  for 
the  small  car.    On  September  26,  1913,  upon 
motion  of  plaintiff  all  allegations  in  the  an- 
swer relative  to  the  large  car  were  stricken 
by  the  court.  Judge  Joseph  Sessions  presid- 
ing.    On  Octolwr  7,  1913,  defendant  moved 
the  court.  Judge  Bruce  Blake  presiding,  to 
vacate  the  Judgment  theretofore  entered.    On 
November  7th,  the  motion  was  denied.    No 
appeal  has  been  taken  either  from  this  Judg- 
ment or  from  the  order  denying  the  motion 
to  vacate  it.     In  January,  1914,  the  cause 
came  on  for  trial  to  a  Jury,  Judge  Henry  L. 
Kennan  presiding.    The  plaintiff  proved  the 
purchase  under  contract  of  the  small  car  by 
the    defendant,   proved    the   delinquency   in 
payments  and  demand  for  payment  or  for- 
feiture of  the  contract,  the  demand  for  pay- 
ment or  forfeiture  being  by  a  letter  from 
counsel  for  plaintiff  to  defendant  on  July  15, 
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1913  (nine  days  before  tbe  commencement  of 
tills  action),  in  part  as  follows: 

'This  is  to  advise  you  that  I  have  been  in- 
structed by  tbe  company  to  say  to  you,  and  I 
Miy  to  you  on  its  behalf,  that  unless  the  over- 
due payments  are  made  in  full  at  the  office  of 
the  company  in  this  city  on  or  before  Saturday 
the  19th  day  of  July,  1913,  the  company  here- 
by elects,  under  the  provisions  of  said  contracts, 
to  take  possession  of  the  cars,  and  I,  therefore, 
if  these  payments  have  not  been  made  by  Sat- 
Drday,  demand  that  you  deliver  possession  of 
the  cars  to  tbe  company  at  their  office  in  this 
city.  I  am  authorized  and  directed  to  say  that 
nnless  you  either  pay  or  surrender  possession 
of  the  cara  mit  will  be  brought  against  you  to 
replevin  the  same  on  Monday  next. 

"If  yon  desire  to  make  any  terms  or  condi- 
tions, it  will  be  useless  to  see  me  as  I  have  no 
authority  to  do  anything  further  than  I  have 
indicated.  Inasmuch  as  it  may  be  difficult  for 
yoo  to  raise  this  much  money  by  Saturday,  I 
would  suggest  that  you  raise  what  you  can,  see 
the  local  office,  and  endeavor  to  have  them  com- 
municate with  the  company  and  arrange  for  an 
extension." 

Subject  to  tbe  objection  of  plaintiff  tbe 
defendant  offered  testimony  to  show  a  con- 
temporaneous oral  agreement  between  tbe  par- 
ses whereby  the  plaintiff  agreed  to  replace, 
without  cost  to  defendant,  all  broken  parts 
on  tbe  small  car  within  a  period  of  one  year 
from  tbe  date  of  its  purchase.  Defendant 
proved  that  within  a  year  of  the  date  of 
purchase  the  frame  or  chassis  of  tbe  car 
broke.  Defendant's  testimony  does  not  show 
that  this  was  the  result  of  any  defect  in  the 
material  or  workmanship,  except  that  one 
witness  testified  that  the  frame  was  too 
light,  although  he  admitted  that  he  had  not 
examined  the  break  Closely.  Defendant  prov- 
ed that  two  crank  shafts  had  broken,  but  this 
was  subsequent  to  the  expiration  of  tbe  year 
following  the  purchase  of  tbe  car.  He  al- 
so testified  to  other  repairs  that  were  nec- 
essary before  the  expiration  of  tbe  year,  but 
in  none  of  these  did  he  show  that  it  was 
due  to  any  defect  in  the  material  or  work- 
manship. Defendant  and  his  wife  both  tes- 
tified, over  plaintiff's  objection,  that  at  the 
time  of  purchasing  the  large  car  the  agent 
waived  prompt  payment  of  the  several  In- 
stallments due  on  the  small  car.  Tbe  writ- 
ten contract  between  the  parties,  however, 
expressly  stipulates: 

"Tbe  Winton  Motor  Car  Co.  is  not  responsi- 
ble for  any  agreement  or  promise  other  than 
written  or  printed  on  the  face  of  this  contract 
and  holds  tbe  option  of  accepting  or  rejecting 
the  terms  and  conditions  of  sale  when  made  by 
its  agents." 

At  the  close  of  all  the  evidence,  upon  mo- 
tion of  plaintiff  the  court  directed  a  verdict 
in  favor  of  the  plaintiff  and  on  January  27, 
1014,  Judgment  was  entered  upon  the  ver- 
dict adjudging  plaintiff  the  owner  of  and 
entitled  to  the  immediate  possession  of  tbe 
small  car;  that  defendant  deliver  the  car 
to  plaintiff  and  in  default  thereof  that  plain- 
tiff have  and  recover  from  defendant  the  sum 
of  $1,090.37  and  costs.  Defendant's  motion 
for  new  trial  was  overruled.  He  appeals. 
.   Tbe  appellant's  claims  of  error  may  be 


grouped  as  follows:  (1)  That  the  court  errpd 
in  refusing  to  vacate  the  first  judgment  dis- 
posing of  the  large  car  and  in  striking  tbe 
allegations  of  the  answer  touching  the  large 
car  and  in  refusing  to  admit  evidence  in  sup- 
port of  the  counterclaim  founded  thereon ; 
(2)  that  the  court  erred  in  taking  the  ca.«c 
from  the  jury  in  that  there  was  evidence 
tending  to  show  that  at  the  time  of  sale  of 
the  large  car  the  respondent  waived  prompt 
payments  on  the  contract  for  tbe  small  car 
If  payments  on  the  large  car  were  promptly 
made;  (3)  that  the  court  erred  in  not  sub- 
mitting the  questions  of  warranty  and  breach 
of  warranty  to  the  jury ;  (4)  that  there  waa 
a  failure  of  proof  in  that  there  was  no  evi- 
dence of  the  value  of  the  small  car. 

[1-3]  1.  The  first  contention  presents  the 
dominant  question  in  this  case.  It  is  mani- 
fest that  if  the  judgment  of  August  6,  1913, 
was  a  valid  judgment  it  foreclosed  all  claims 
of  tbe  appellant  touching  the  large  car,  and 
the  court,  therefore,  committed  no  error  in 
striking  the  counterclaim  founded  thereon 
and  in  refusing  to  admit  evidence  thereof. 
That  judgment  was  entered  on  the  original 
complaint  and  the  oral  stipulation  of  tbe 
parties  made  in  open  court  Judgments  by 
consent  are  valid  as  between  the  parties,  and 
in  the  absence  of  fraud  or  mistake  will  not 
be  reviewed  on  appeal.  Port  v.  Parfit,  4 
Wash.  360,  374,  30  Paa  328;  Humphries  v. 
Sorenson,  33  Wash.  563,  567,  74  Pac.  690. 
The  consent  to  judgment  dispenses  with  the 
necessity  of  proof  of  tbe  allegations  of  the 
complaint  Brown  t.  Smedley,  136  Mich.  70, 
98  N.  W.  857;  Hamlska  v.  Dolph,  133  Fed. 
158,  66  C.  C.  A.  224 ;  Beebe  v.  Geo.  H.  Beebe 
Co.,  64  N.  J.  Law,  407,  46  Atl.  168;  Grouse 
V.  Derbyshire,  10  Mich.  479,  82  Am.  Dec.  51 ; 
Manley  v.  Johnson,  85  Vt  262,  81  Atl.  019; 
Indianapolis  D.  &  W.  By.  Co.  t.  Sands,  133 
Ind.  433,  32  N.  E.  722. 

[4]  Every  issue  raised  In  the  subsequent 
answer  to  tbe  amended  complaint  by  way  of 
counterclaim  for  damages  for  breach  of  war- 
ranty and  for  a  return  of  the  purchase  price 
paid  on  the  large  car  could  have  been  raised 
by  answer  to  the  original  complaint  By  his 
failure  to  answer  the  allegations  touching  the 
large  car  in  the  original  complaint  and  stip- 
ulating, in  the  words  of  his  counsel,  that 
"tbe  only  dispute  is  about  the  small  car," 
the  appellant  waived  these  claims.  Having 
been  waived  as  matter  of  defense  and  coun- 
terclaim to  tbe  complaint  so  far  as  it  orig- 
inally related  to  the  large  car,  they  could 
not  thereafter  be  asserted  as  matter  of  de- 
fense and  counterclaim  to  the  amended  com- 
plaint relating  solely  to  the  small  car.  Hav- 
ing waived  these  matters  in  tbe  transaction 
out  of  which  they  arose,  be  waived  them  for 
all  purposes. 

[S]  We  find  no  merit  in  tbe  claim  that  the 
first  judgment  was  a  nullity  in  that  there 
cannot  be  two  Judgments  in  tbe  same  action. 
The  subject-matter  of  the  action  was  ca- 
pable of  segregation,  and  was  so  treated  by 
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tbe  Bttpolatlon.  The  first  judgment  dispofied 
of  the  controversy  and  correctly  determined 
the  rights  of  tbe  parties  touching  the  large 
car  according  to  their  stipulation.  Under 
the  stipulation  that  is  exactly  what  would 
have  been  done  had  the  same  adjudication 
been  Included  In  a  single  judgment  also  dis- 
posing of  the  small  car.  Under  these  condi- 
tions it  was  not  error  to  enter  the  first  judg- 
ment and  continue  the  case  as  to  the  distinct 
and  separable  subject-matter  still  in  con- 
troversy. Plummer  v.  Park,  62  Neb.  665,  87 
N.  W.  634;  Collins  v.  Hioes  (Tex.  CIt.  AppO 
100  S.  W.  859. 

[I,  7]  Taking  the  view  most  favorable  to 
tbe  appellant's  contention,  the  entry  of  two 
judgments  disposing  separately  of  tbe  two 
distinct  matters  in  controversy  was  no  more 
than  an  Irregularity.  There  was  no  lack  of 
jurisdiction  either  of  parties  or  snbject-matr 
ter.  Neither  the  first  judgment  nor  the  order 
refusing  to  vacate  was  an  interlocutory  or^ 
der.  The  first  judgment  was  final  and  ap- 
pealable. So  also  was  Judge  Blake's  order 
refusing  to  vacate  it  No  separate  appeal 
was  taken  from  either  of  these,  nor  was  ei- 
ther included  in  or  mentioned  in  the  notice 
of  appeal  from  the  last  judgment  While 
two  or  more  appealable  orders  may  be  em- 
braced in  one  appeal,  the  statute  expressly 
provides  that  the  notice  of  appeal  shall  des- 
ignate with  reasonable  certainty  from  what 
judgment  or  orders,  whether  one  or  more, 
the  appeal  is  taken.  Rem.  &  Bal.  Code,  { 
1719.  We  cannot  review  either  the  judgment 
or  the  order.  Dyer  v.  Dyer,  65  Wash.  535, 
118  Pac.  634;  Smith  v.  Stiles,  88  Wash.  345, 
123  Pac.  448;  State  ex  rel.  Dutch  MlUer 
Mining  &  Smelting  Co.  y.  Superior  Court  SO 
Wash.  43,  70  Pac.  102. 

[S]  No  appeal  of  any  kind  having  been  tak- 
en from  the  first  judgment  or  from  the  order 
refusing  to  vacate  it  that  judgment  is  res 
judicata  as  to  the  whole  controversy  touch- 
ing tbe  large  car.  Chezum  v.  Claypool,  22 
Wash.  498,  61  Pac.  157,  79  Am.  St  Rep.  955. 

We  find  no  error  in  striking  the  first  coun- 
terclaim and  refusing  to  submit  evidence 
thereof  to  the  jury. 

[9]  2.  Our  disposition  of  the  first  conten- 
tion disposes  also  of  the  second.  The  al- 
leged waiver  of  prompt  payments  on  the 
small  car  was  asserted  to  be  In  consideration 
of  prompt  payments  on  the  large  car.  The 
appellant  himself  testified  that  at  the  time 
suit  was  brought  one  installment  of  $300  was 
overdue  on  the  large  car.  The  first  judg- 
ment precluded  the  assertion  of  any  counter- 
claim as  an  offset  against  this  Installment 
The  appellant,  therefore,  failed  to  meet  the 
consideration  for  tbe  alleged  waiver.  There 
was  absolutely  no  evidence  upon  which  this 
phase  of  the  case  could  have  been  properly 
submitted  to  the  jury  except  on  instruction 
to  find  against  the  appellant. 

The  kindred  claim  that  the  respondent  by 
accepting  partial  payments  on  some  of  tbe 
InstaUments  doe  on  the  small  car,  waived 


the  right  to  declare  a  forfeiture  on  the  con- 
ditional sale  contract  for  that  car  without 
demand  and  notice  does  not  help  the  appel- 
lant The  evidence  was  uncontradicted  that 
none  of  these  Indulgences  occurred  after  tbe 
default  on  the  large  car.  Even  on  the  ap- 
pellant's theory  these  indulgences  must  be 
referred  to  the  supplemental  oral  agreement 
which  he  himself  had  violated  by  Ills  failure 
to  make  prompt  payments  on  the  large  car. 
Moreover,  as  tbe  evidence  shows,  demand 
and  notice  of  forfeiture  were  actually  made 
and  given  some  nine  days  prior  to  suit  We 
find  no  error  in  taking  this  defense  from  the 
jury. 

[10]  3.  The  appellant's  testimony  touching 
the  alleged  verbal  warranty  of  the  small  oar 
was  to  the  effect  that  the  respondent  agreed 
to  replace  parts  defective  in  material  or 
workmanship  for  one  year  upon  delivery  of 
the  old  parts,  transportation  charges  prepaid, 
at  the  respondent's  branch  house  in  Seattle. 
The  only  evidence  of  any  defect  attributed  to 
workmanship  or  material  was  tbe  breaking 
of  the  frame  or  chassis,  which  it  was  claimed 
was  too  light  This  was  repaired  without 
cost  to  the  appellant  and  no  farther  com- 
plaint was  made  with  regard  to  it  until  after 
the  commencement  of  this  action.  The  ap- 
pellant's evid^ice  did  not  establish  a  breach, 
even  had  the  warranty  been  admitted  by  the 
respondent  It  was  denied,  however,  and  tbe 
evidence  touching  the  warranty  was  admit- 
ted over  the  respcmdenfs  objection  ttiat  it 
was  an  attempt  to  vary  tbe  terms  of  the 
written  contract  by  parol  evidence.  We 
think  that  this  objection  should  have  been 
sustained.  The  conditional  sale  contract 
not  only  contained  no  warranty,  but  contain- 
ed a  stipulation  that  "this  contract  contains 
all  of  the  agreements  between  the  parties." 
Clearly  the  effort  to  Ingraft  upon  this  con- 
tract the  warranty  now  claimed  was  an  at- 
tempt to  vary  and  contradict  the  express 
terms  of  a  written  agreement  complete  on  its 
£ace,  by  a  parol  contemporaneous  agreement 
Buffalo  Pitts  Co.  v.  Shriner,  41  Wash.  146, 
82  Pac.  1016;  Smith  Sand  &  Gravel  Co. 
V.  Corbln,  75  Wash.  635,  135  Pac.  472;  Hoo- 
ven  k  Allison  Co.  v.  Wirtz,  15  N.  D.  477,  107 
N.  W.  1078;  Electric  Storage  Battery  Co.  v. 
Waterloo,  eta,  Co.,  138  Iowa,  369,  116  N. 
W.  144,  19  Ia.  R.  A.  (N.  S.)  1183,  and  note. 
"Whether  the  written  contract  folly  express- 
ed the  terms  of  tbe  agreement  was  a  question 
for  the  court,  and'  since  it  was  in  this  instance 
complete  and  perfect  on  its  face,  without  am- 
bignity,  and  embracing  tbe  whole  subject-mat- 
ter. It  obviously  could  not  be  determined  to  be 
less  comprehensive  than  it  was.  And  this  con- 
clusion Is  unaffected  by  the  fact  that  it  did  not 
allude  to  the  capacity  of  the  particular  machine. 
To  bold  that  mere  silence  opened  tbe  door  to 
parol  evidence  in  that  regard  would  be  to  beg 
the  wh(rfe  question."  Selti  v.  Brewer's  Refrig- 
erating Co.,  141  U.  S.  810,  617,  12  Sup.  Ct 
46,  48  (85  L.  Bd.  887). 

In  view  of  tbe  written  contract  complete 
on  its  face,  tbe  court  committed  no  error  in 
refusing  to  submit   evidence  touching   tbe 
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contemporaneona  Terbal  warranty  to  the 
Jury. 

[11,12]  4.  The  daim  that  there  waa  no 
proof  to  support  a  money  Judgment  in  that 
the  value  of  the  small  car  was  not  proven 
merits  scant  notice.  The  appellant  concedes 
the  mle  that  In  actions  to  recover  machinery, 
or  Its  value,  sold  under  a  conditional  bill  of 
sale,  the  proper  measure  of  its  value  to  the 
plaintiff  Is  the  balance  due  on  the  contract 
price.  Hallidle  Mach.  Co.  v.  Whldbey  Island 
Sand  ft  Gravel  Co.,  62  Wash.  004,  114  Pac. 
497.  The  amount  due  on  the  sale  of  the 
small  car  with  Interest  on  the  unpaid  in- 
stallments to  the  time  of  suit  was  clearly 
established  by  the  evidence  to  be  $1,063.77, 
the  value  alleged  in  the  complaint.  This, 
with  interest  at  the  legal  rate  to  the  date 
of  trial,  amounted  to  $1,090.37,  the  amount 
of  the  judgment  This  was  sufficient  proof 
under  the  rule  announced  in  the  Hallidie 
Case.  Moreover,  in  case  of  replevin  of  con- 
verted property.  It  is  the  established  law 
of  this  state  that  the  value  stated  in  the  af- 
fidavit will  be  taken  as  the  true  value  at  the 
time  of  the  taking,  unless  the  defense  gives 
some  evidence  showing  a  different  value. 
Peterson  v.  Woolery,  0  Wash.  380,  87  Pac. 
416;  Armour  v.  Seixas,  80  Wash.  181,  141 
Pac.  308.  No  good  reason  can  be  assigned  for 
applying  a  different  mle  to  the  allegation 
contained  in  a  complaint  for  the  recovery 
of  property  sold  on  conditional  sale,  or  its 
value,  in  the  absence  of  evidence  that  the 
actual  value  was  different  from  the  amount 
due  on  the  contract  The  appellant  offered 
no  evidence  of  a  different  value  from  that  al- 
leged and  inroven  by  the  respondent  The 
evidence  offers  no  Question  of  value  for  sub- 
mission to  the  jury. 

Tiie  Judgment  is  affirmed. 

CBOW,     FULLBRTON,     M0X7NT,     and 
MAIN  J7^  concur. 

(84  Wash.  405) 
STATE  ex  reL  VANCE  v.  FBATER  et  aL 
(No.  12220.) 

(Supreme  Court  of  Washington.     March  20, 
1915.) 

1.  EviDENos  «=»12— JtrDiciAi,  NoTics— Popa- 
UUTON  or  CoimTixs. 

The  court  will  take  Judicial  notice  that  the 
conntj  of  King  has  a  population  in  excess  of 
200,000,  and  that  therefore  Laws  1913,  p.  886, 
anthorizing  the  appointment  of  court  stenog- 
raphers in  coantiea  naving  a  population  of  over 
80,000,  except  in  counties  having  a  population 
of  200,000  or  over,  is  inapplicable  thereto. 

[Ed.  Note. — For  other  cases,  see  Evidenoet 
Cent  Dig.  $  17;   Dec.  Dig.  <^=»12.1 

2.  CONSTITUTIOITAI.  LAW  €=j208,  213— Coubts 
€=942 — CouBT  Stenoobapher— Statute  Au- 
THOBiziNG  Appointment  — Equal  Pkotec- 
TioN — Class  LEaisi.ATiON. 

The  proTision  of  Laws  1913,  p.  3S6,  au- 
thorizing the  appointment  of  court  stenograph- 
en  in  counties  naving  a  population  of  over  30,- 
000,  that  such  "act  shall  not  apply  to  any  coun- 
ty having  a  population  of  200,000  or  over,"  is 


not  an  arbitrary  dasslflcation  violative  of  the 
constitutional  provisions  designed  to  secure 
equal  protection  of  the  laws  and  prevent  class 
Ic^sIaBon. 

[Ed..  Note.— For  other  cases,  see  CV>nstituti(Mi- 
al  Law,  Cent  Dig.  ||  649-^ :  Dec.  Dig.  «=» 
208,  213;  Courts,  Cent  Dig.  H  163-170,  131- 
183 ;    Dec.  Dig.  4=942.] 

Department  2.  Original  application  for 
peremptory  writ  of  mandamus  by  the  State, 
on  the  relation  of  William  Vance,  against  A 
W.  Prater  and  others.     Application  denied. 

Vanderveer  ft  Chimmlnga,  of  Seattle,  for 
relator.  John  F.  Murphy  and  Robt  H. 
Evans,  both  of  Seattle,  for  respondents. 

FULLEBTON,  J.  This  is  an  appUcation 
made  upon  notice  for  a  peremptory  writ  OF 
mandamus  directed  to  the  defendants,  as 
Judges  of  the  superior  court  of  King  county, 
commanding  them  to  appoint  an  official  court 
reporter.  The  defendants,  through  their  eoon- 
sel,  have  demurred  to  the  application,  and 
the  cause  is  before  us  upon  the  question 
whether  the  facts  stated  therein  Justify  the 
Issuance  of  the  writ  We  find  it  unnecessary 
to  set  forth  the  facts  recited  in  the  petition 
as  they  suggest  but  a  single  qoestion,  namely, 
the  applicability  of  the  provisions  of  the  act 
of  Mardi  10, 1918  (Uws  1913,  p.  886),  to  the 
county  of  King. 

[1]  The  act  in  question  by  its  first  section 
makes  it  the  duty  of  "each  superior  eonrt 
Judge  In  counties  or  Judicial  districts  in  the 
state  of  Washington  having  a  population  of 
over  thirty  thousand  inhabitants  to  appoint 
a  stenographed  to  be  attached  to  the  court 
bolden  by  him."  The  last  section  of  the  act 
provides  that  the  "act  shall  not  apply  to 
any  county  having  a  population  of  two  hun- 
dred thousand,  or  over."  It  is  conceded  by 
the  relator,  and  the  court  knows  Judicially, 
that  the  county  of  King  has  a  poptUatlon  in 
excess  of  200,000,  and  that  the  act  as  writ* 
ten  does  not  apply  to  that  county. 

[2]  It  is  the  relator's  contention  that  the 
classification  made  of  the  counties  by  the 
Legislature  is  not  founded  upon  any  Just  dis- 
tinction between  the  separated,  classes,  and 
is,  in  consequence,  arbltrai7  and  in  violation 
of  those  clauses  of  the  Constitution  designed 
to  secure  the  equal  protection  of  the  laws 
and  to  prevent  class  legislation.  The  Inquiry 
suggested  by  the  contention  is  narrowed, 
however,  by  our  decision  in  State  ex  rel. 
Llndsey  v.  Derbyshire,  79  Wash.  227,  140 
Pac  540,  where  we  held  the  act  operative  as 
to  the  counties  to  which  it  ostensibly  applied. 
Discussing  the  nature  of  the  section  now  in 
question,  it  was  there  suggested  that  it  was 
a  limitation  upon  the  general  classification 
made  in  the  first  section  of  the  act  rather 
than  an  additional  classification;  and  It  was 
held,  when  so  considered,  not  to  affect  the 
constitutionality  of  the  act  in  so  far  as  It 
was  made  operative,  even  though  the  limita- 
tion might  be  considered  in  violation  of  the 
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Constitution,  as  in  such  a  case  the  limita- 
tion alone  would  be  rejected. 

The  present  inquiry  is,  therefore:  Should 
the  limitation  exempting  from  the  operation 
of  the  act  counties  containing  a  population 
of  200,000  or  more  be  rejected  aa  violative 
of  the  Constitution.  So  treating  it,  we  are 
not  convinced  that  the  limitation  is  invalid. 
To  classify  counties  and  districts  of  the  state 
according  to  population  and  to  enact  legisla- 
tlon  operative  as  to  one  class  and  inopera- 
tive as  to  another  is  a  common  practice  of 
the  Legislature;  common  not  only  to  the 
Legislature  of  this  state,  tmt  to  the  Legisla- 
tures of  other  states  of  the  Union  having 
constitutional  provisions  like  and  similar  in 
effect  to  onr  own.  Such  legislation  has  been 
upheld  by  the  courts  with  almost  entire 
unanimity.  While  in  most  if  not  every  in- 
stance it  has  been  difficult  to  see  any  Just 
distinction  between  the  classes  which  ap- 
proach the  mean  of  the  dividing  line,  a  Just 
distinction  is  easily  discernible  between  the 
extremes.  Take  for  example  the  present  in- 
stance. Probably  no  Just  reason  can  be  giv- 
en for  saying  that  a  court  in  a  county  jor 
Judicial  district  having  a  population  of  80,- 
000  should  have  an  official  stenographer 
while  a  court  in  a  county  or  district  having 
a  population  of  28,909  should  not,  yet  such 
legislation  is  upheld  from  the  necessities  of 
the  case.  There  being  a  sound  reason  why 
a  court  In  a  county  or'  district  having  a  large 
population  should  have  an  official  stenog- 
rapher, while  a  court  in  a  county  or  district 
which  is  small  Should  not,  the  Legislature, 
In  enacting  laws  to  meet  the  needs  of  the 
state  as  a  whole.  Is  compelled  to  draw  more 
or  less  arbitrary  lines  of  division.  Where 
such  is  the  case  the  court  looks  to  the  act 
as  a  whole,  to  its  general  scope  and  purpose, 
rather  than  to  the  Immediate  line  of  division, 
and  upholds  the  act  if  it  can  be  discovered 
that  the  classification  or  limitation  is  not 
wholly  arbitrary. 

Loi^ing  at  the  present  limitation  In  this 
light,  we  cannot  think  It  wholly  arbitrary. 
A  reason  can  exist  why  a  court  of  a  counly 
or  district  having  a  population  of  30,000 
might  require  an  official  stenographer,  while 
a  court  in  a  county  or  district  having  a  pop- 
ulation of  1,000  or  less,  or  of  200,000  and 
over,  might  not  require  one.  It  may  be  that 
in  the  smaller  district  the  business  of  the 
court  is  such  that  the  services  of  a  stenog- 
rapher can  be  dispensed  with  altogether 
without  detriment  to  the  public  interests, 
however  convenient  the  services  of  one  may 
be.  It  may  be  that  the  public  Interests  re- 
quire the  services  of  a  stenographer  in  the 
other  classes,  and  that  there  is  not  sufficient 
private  employment  in  the  intermediate 
class  to  engage  the  attention  of  a  competent 
stenographer,  rendering  it  difficult  and  costly 
to  obtain  one  when  the  necessity  therefor 
arises,  which  difficulty  is  overcome  by  giv- 


ing a  stenographer  constant  employment; 
while  in  the  larger  district  It  may  be  that 
competent  stenographers  are  always  within 
reach,  and  the  public  employment  of  one  not 
thus  a  necessity.  Other  reasons  may  have 
suggested  themselves  to  the  legislative  mind. 
But,  be  this  aa  it  may,  the  reason  need  not 
be  all-pervading.  It  Is  enough  If  it  be  not 
wholly  arbitrary,  and,  as  we  say,  we  do  not 
so  find  It  in  this  Instance. 
The  application  is  denied. 

MAIN  and  CROW,  JJ.,  concur.     MOUNT 
and  ELLIS,  JJ.,  concur  in  the  result 


(84  Wash.  tfC> 

MORGAN  T.  HART  et  aL    (No.  12246.) 

(Supreme  C!ourt  of  Washington.    March  22, 
1916.) 

1.  JunoMKNT  «=»670— Rks  Judicata— Ques- 
tions CONCLUDKD. 

A  judgment  of  dismissal,  with  prejudice, 
of  an  action  by  two  plaintiffs  suing  defendant 
on  the  theory  of  a  liability  to  plaintiffs  and  a 
third  person,  made  a  party  defendant,  to  ac- 
count under  a  contract  whereby  defendant 
agreed  to  transfer  to  plaintiSa  and  the  third 
person  stock  of  a  corporation,  assets  of  which 
defendant  subsequently  sold  and  retained  the 
proceeds,  Is  res  judicata  in  a  subseqaent  action 
by  the  third  person  against  defendant  and  the 
plaintiffs  refusing  to  join  as  plaintiffs  for  dam- 
axes  for  breach,  of  the  contract,  though  the 
third  person,  to  anticipate  a  defense,  alleged 
that  a  settlement  was  fraudulently  procured  by 
defendant. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  DiK.  K  1028-1034.  1036-1040,  1042-1045, 
1165;   Dec.  Dig.  «=»570.] 

2.  Judgment  ®=>744— DiSFosrnon'  or  Case. 

A  judgment  dismissing,  with  prejudice,  an 
action  against  defendant  for  an  accounting  un- 
der a  contract  made  by  him  with  plaintiffs  and 
codefeodant,  refusing  to  join  as  party  plaintiff, 
is  on  the  merits  and  determines  that  defendant 
is  not  accountable  to  plaintiffs  or  codefendant 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  IMg.  f  $  1278-1281 ;  Dec.  Dig.  ®=»744.] 

3.  Judgment  «=»570— Conclusiveness— Par- 
ties Concluded. 

Where  two  of  three  persons  designated  in 
a  contract  as  parties  of  the  second  part  brought 
suit  against  the  party  of  the  first  part  and 
made  the  third  person  a  party  defendant  on  his 
refusal  to  join  as  party  plaintiff,  the  failure  of 
the  third  person  to  file  a  formal  answer  or  cross- 
complaint  did  not  change  the  effect  of  a  judg- 
ment of  dismissal,  with  prejudice,  rendered  on 
the  third  person  stipulating  for  the  entry  of 
the  judgment  with  prejudice,  and  the  judgment 
bars  a  subsequent  action  by  the  third  person  on 
the  contract 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  K  102a-1034.  1036-1040,  1042-1046, 
1165 ;   Dec.  Dig.  «=»570.] 

Department  1.  Appeal  from  Superior  Court, 
King  County ;   Kenneth  Mackintosh,  Judge. 

Action  by  Thomas  Morgan  against  John  B. 
Hart  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

E.  C.  Million,  of  Seattle,  and  W.  H.  Abel, 
of  Montesano,  for  appellant.  Hughes,  Mc- 
Micken,  Dovell  &  Ramsey,  of  Seattle,  for  re- 
spondents. 
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PARKER,  J.  The  plaintiff,  Thomas  Mor- 
gan, commenced  this  action  In  the  superior 
court  fOr  King  county  seeking  recovery  of  dam- 
nges  against  John  B.  Hart,  claimed  to  have 
resulted  from  the  alleged  breach  of  a  con- 
tract relating  to  the  financing  and  control  of 
the  Bella  Coola  Development  Company,  a  cor- 
poration of  Seattle,  Wash.,  of  the  stock  of 
vrhlch  Hart  and  his  associate,  Williams,  had 
acquired  control,  and  in  which  other  parties  to 
the  contract  were  by  its  terms  to  have  an 
interest.  The  other  parties  to  the  contract 
were,  by  Morgan,  made  parties  defendant  to 
thla  action,  because  of  thdr  refusal  to  join  as 
plaintiffs.  In  his  answer,  Hart  pleaded  as 
hla  third  affirmative  defense  that  there  had 
been  a  former  adjudication  of  the  claimed 
rights  of  Morgan  sought  to  be  litigated  in 
this  action.  Morgan  demurred  to  this  plea, 
which  demurrer  was  by  the  court  overruled. 
Thereupon  Morgan  filed  bis  reply  to  the  new 
matter  set  up  in  the  affirmative  defenses,  in- 
cluding the  plea  of  former  adjudication. 
Thereupon  Hart  moved  for  judgment  upon 
the  pleadings,  resting  his  motion  particular- 
ly upon  his  plea  of  former  adjudication  and 
the  insufficiency  of  Morgan's  reply  thereto. 
The  case  being  submitted  to  the  court  upon 
this  motion,  It  was  granted,  and  judgment 
rendered  accordingly  in  favor  of  Hart  No 
complaint  is  made  that  Morgan  was  not  given 
an  opportunity  to  amend  his  reply.  He  is 
manifestly  standing  upon  his  demurrer  to 
Hart's  plea  of  former  adjudication  and  upon 
his  reply  thereto.  Evidently  he  rests  prin- 
cipally upon  his  demurrer  to  the  plea  of 
former  adjudication.  From  this  disposition 
of  the  cause  Morgan  has  appealed  to  this 
court 

On  December  23,  1905,  John  B.  Hart,  as 
party  of  the  first  part,  and  Thomas  Morgan, 
James  M.  Hackett  and  E.  B.  Shields,  as  par- 
ties of  the  second  part  entered  into  a  con- 
tract looking  to  the  financing,  control,  and 
thdr  acquiring  interests  In  the  capital  stock 
of  the  Bella  Coola  Development  Company. 
Facts  material  to  this  controversy  appearing 
in  the  recitals  and  conditions  of  this  con- 
tract which  is  made  part  of  the  complaint 
in  substance,  are  as  follows : 

The  company  has  a  i>aid-up  capital  of  1,- 
000,000  shares  of  the  par  value  of  $1  each. 
It  then  owned  certain  valuable  timber  rights 
in  British  Columbia.  Hart  and  one  Williams 
then  owned  or  controlled  all  of  the  capital 
stock  of  the  company.  It  then  had  certain 
obligations  and  reqtdrements  to  perform,  call- 
ing for  the  expenditure  of  a  large  snm  of 
money,  which  it  was  necessary  to  provide  for 
the  discharge  of  in  order  to  perfect  its  tim- 
ber rights  in  British  Columbia.  The  com- 
pany then  also  needed  additional  funds  to 
construct  manufacturing  plants  .and  develop 
Its  business.  Following  the  recital  of  these 
facts  in  the  contract  it  was  thereby  agreed, 
in  substance,  as  follows :  The  parties  of  the 
second  part  were  to  furnish  to  be  expended 
tor  these  necessary  purposes  |46,000  as  a 


loan,  to  be  repaid  in  money  or  mortgage 
bonds  of  the  company  which  it  was  contem- 
plated might  be  issued  in  the  future.  Hart 
was  to  cause  to  be  transferred  and  delivered 
to  Morgan  75,000  shares  of  the  capital  stock 
of  the  company,  to  Hackett  38,000  shares, 
and  to  Shields  38,000  shares.  Hart  was  to 
retain  for  himself  150,000  shares,  and  Wil- 
liams was  to  retain  for  himself  150,000  shares. 
The  company  was  then  agreed  to  be  indebted 
to  Hart  and  WllUams  in  the  stim  of  $70,000, 
which  was  to  be  paid  in  money  or  mortgage 
bonds  of  the  company,  ^honld  they  be  issued 
as  contemplated.  Hart  was  to  hold  the 
remainder  of  the  capital  stock  of  the  company 
and  sell  the  same  to  raise  funds  to  promote 
its  business,  and —  ' 

"  •  *  •  should  all  the  remainder  of  the 
capital  stock  of  said  company  not  be  used  for 
tbe  purpose  of  acquiring  money  with  which  to 
construct  the  manufacturing  plants  and  indus- 
tries as  herein  mentioned  or  as  may  be  agreed 
upon  in  the  future,  then  said  remainder  of  said 
capital  stock  of  said  company  shall  be  divided 
equally  between  all  the  parties  hereto.    *.  •    •  " 

The  contract  does  not  specify  what  por- 
tion of  the  $45,000  was  to  be  furnished  by 
each  of  the  second  parties  thereto,  this  being 
by  tbe  terms  of  the  contract  a  joint  obliga- 
tion. The  rights  of  Morgan,  Hackett  and 
Shields,  as  parties  of  the  second  part  nnder 
this  contract,  upon  their  performance  of  the 
conditions  thereof  as  therein  specified,  may 
be  summarized  as  follows:  (1)  They  would 
be  entitled  each  to  the  specified  number  of 
shares  of  the  capital  stock  of  the  company. 
(2)  They  would  be  entitled  to  repayment  of 
the  moneys  advanced  by  them  in  cash  or  ' 
bonds  of  the  company.  (3)  Each  would  be 
entitled  to  his  proportion  of  the  remaining 
shares  of  tbe  capital  stock,  not  necessary  to 
be  sold  by  Hart  for  the  promotion  of  the 
company's  business. 

Other  facts  appearing  in  the  complaint.  In 
so  far  as  they  are  .necessary  to  be  noticed 
here,  are  the  following: 

"Immediately  after  entering  into  said  agree- 
ment the  defendant  Hackett  paid  to  said  de- 
fendant Hart  the  sum  of  $15,500  and  the  de- 
fendant Shields  paid  to  said  defendant  Hart  the 
sum  of  $5,500  and  that  the  plaintiff  paid  to 
said  Hart  the  sum  of  ^15,000.  That  at  the  time 
said  plainttff  paid  said  sum  of  $15,000  to  said 
Hart  it  was  agreed  between  tbe  plaintiff  and 
said  defendant  Hart  that  the  said  sum  would 
be  and  was  received  as  full  performance  of  said 
contract  on  the  part  of  this  plaintiff." 

The  money  so  paid  to  Hart  was  expended 
by  him  In  the  interest  of  the  company  as  con- 
templated in  the  contract  The  complaint 
continues: 

"Tbe  said  defendant  Hart  has  at  all  times 
refused  to  deliver  to  this  plaintiff  or  to  said 
Hackett  and  Shields  any  of  the  stock  of  said 
company  or  give  tbem  any  notes  or  bonds  or 
any  other  evidence  of  indebtedness,  and  has  fur- 
ther at  all  times  refused  to  give  plaintiff  an  ac- 
counting of  said  moneys,  or  otherwise  to  inform 
the  plaintiff  as  to  the  method  and  manner  in 
which  the  same  has  been  spent 

"The  said  defendant  Hart  was,  at  the  time  of 
the  entering  into  said  contract,  and  ever  since 
has  been,  a  director  and  president  of  said  cor- 
poration, Bella  Coola  Development  Company, 
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and  th«  said  Hart  has  obtained  and  retained 
aU  of  the  stock  of  said  corporation." 

On  or  about  the  23d  day  of  October,  1909, 
Hart  caused  to  be  tfanaferred  to  the  Ocean 
Falls  Company,  Limited,  a  British  Columbia 
corporation,  all  of  the  assets  of  the  Bella 
Coola  Derelopment  Company,  receiving  there- 
for shares  of  stock  of  the  Ocean  Falls  Com- 
pany, Limited,  and  cash,  which  he  has  re- 
tained. In  April,  1910,  a  settlement  was 
liad  between  -Hart  and  Morgan  as  to  their 
respective  rights,  Morgan  receiving  in  settle- 
ment certain  shares  of  preferred  stock  of 
the  Ocean  Falls  Company,  which  settlement, 
it  is  alleged,  was  induced  by  the  false  and 
fraudulent  representations  on  the  part  of 
Hart.    The  complaint  continues: 

"Tliat  the  said  Ocean  Falls  Company.  Limit- 
ed, have  issued  bonds  to  the  amount  of  $3,000,- 
000  of  which  have  been  sold  and  are  still  out- 
standing the  sum  of  $1,750,000  and  that  the 
said  company  is  indebted  in  addition  thereto 
over  the  sum  of  $400,000  and  that  its  stock, 
both  common  and  preferred,  have  become  value- 
less and  it  is  insolvent  •  •  *  That  the  de- 
fendants James  M.  Hackett,  B.  B.  Shields,  and 
A.  E.  Williams  are  made  parties  defendant 
herein  for  the  reason  that  they  refuse  to  join 
as  parties  plaintiff." 

The  complaint  contains  no  allegation  of 
damages  in  any  sum,  but  concludes  with  a 
prayer  as  follows: 

"Wherefore  plaintifiT  prays  Judgment  against 
the  defendant  Hart  in  the  sum  of  $50,000,  to- 
gether with  interest  thereon  at  the  legal  rate 
and  for  his  costs  and  disbursements." 

Whether  we  regard  this  action  as  one  for 
an  accounting  or  for  recovery  of  damages, 

.  Morgan  is  manifestly  resting  his  claimed 
rights  as  against  Hart  upon  the  theory  that 
Hart  has  ignored  bis  rights  under  the  con- 
tract of  December  23,  1905,  and  proceeded  to 

.  dispose  of  the  property  of  the  Bella  Coola 
Development  Company  and  appropriate  the 
proceeds  to  his  own  use  as  Chough  Morgan 
no  longer  had  any  rights  under  that  contract. 
The  matter  of  the  alleged  settlement  of  the 
differences  between  Hart  and  Morgan,  and 
the  alleged  fraud  practiced  by  Hart  therein, 
does  not  go  to  the  main  controversy,  but  only 
anticipates  a  defense  which  Hart  might  make 
against  Morgan's  claims.  So  the  problem 
here  is.  Do  the  admitted  facts  as  disclosed 
by  the  pleadings  in  this  case  show  a  former 
adjudication  adverse  to  Morgan  upon  his 
claimed  rights  which  be  seeks  to  enforce  in 
this  action? 

[1]  We  now  notice  the  uncontroverted  facts 
appearing  in  the  allegations  of  Hart's  third 
affirmative  defense,  being  his  plea  of  for- 
mer adjudication.  On  October  6,  1907, 
Hackett  and  Shields  commenced  an  action 
in  the  superior  court  for  King  county  against 
Hart,  Morgan,  and  Williama  and  the  Bella 
Coola  Development  Company,  seeking  an  ac- 
counting and  an  adjustment  of  the  rights 
and  equities  of  all  parties  to  that  action 
touching  their  rights  under  the  contract  of 
December  23,  1905,  and  their  relations  to 
the  Bella  Coola  Development  Company.    The 


facts  appearing  by  the  allegations  at  ttie 
complaint  in  that  action,  made  part  of  Hart's 
plea  of  former  adjudication  in  this  action,  so 
far  as  necessary  to  be  here  noticed,  may  b& 
summarized  as  follows: 

The  contract  of  Decemlier  23,  1905,  is  seC 
out  in  that  complaint  in  full,  so  there  ap- 
pears therein  all  ttie  facts  shown  by  the  re- 
citals   and   conditions   of   tliat'  contract    as 
shown  by  the  complaint  in  this  action.    The 
payment  of  the  different  sums  to  Hart  by 
Morgan,  Hackett,  and  Shields  in  pursuance 
of  the  terms  of  the  contract  was  alleged  In 
that  complaint  as  In  this  complaint    The  ex- 
penditure of  tills  money  by  Hart  in  promot- 
ing the  interests  of  the  company,  as  con- 
templated by  the  contract,  was  alleged  in 
that  complaint  substantially  as  in  this  com- 
plaint, though  the  proper  expenditure  of  all 
the  money  is  challenged  in  some  respects. 
Other  allegations,  including  the  prayer  of 
the  complaint,  are  as  follows: 

"That  said  Hart  has  refused  to  deliver  or 
cause  to  be  delivered  to  either  of  these  plaintiffs 
or  said  Morgan  any  of  the  stock  of  said  com- 
pany or  to  give  him  any  bonds,  notes,  or  other 
evidence  of  said  indebtedness,  and  has  further 
refused  to  give  the  plaintiffs  anjr  accounting  of 
the  said  moneys  or  to  otherwise  inform  plaintiff 
as  to  the  method  and  manner  in  which  the  said 
moneys  have  been  invested.    •    •    • 

"That  the  said  Hart  has  refused  at  all  the 
times  since  the  execution  of  said  contract  to 
deal  with  these  plaintiffs  for  the  purchase  of 
their  ioggint:  outfit,  and  haa  refused  to  recog- 
nize that  plaintiSs  have  any  right  nnder  said 
contract;  but  on  the  contrary  declare  that  the 
plaintiffs  have  forfeited  all  rights  under  said 
contract  or  the  right  to  have  any  of  said  money 
repaid  to  them  by  reason  of  the  failure  of  the. 
plaintiSs  and  the  said  Morgan  to  pay  the  full 
sum  of  $45,000  mentioned  in  said  contract. 

"That  the  said  Hart  for  the  purpose  of  induc- 
ing these  plaintiffs  to  enter  into  said  agreement 
did  falsely  represent  to  these  plaintiffs  that  the 
said  company  was  indebted  m  the  amount  of 
$4,000,  and  that  it  was  necessary  to  settle  other 
obligations  to  the  amount  of  $4,000,  and  that 
these  defendants  relying  upon  said  representa- 
tions signed  said  contract  and  advanced  said 
money,  but  they  have  been  unable  ever  since  to 
obtain  from  said  Hart  a  statement  as  to  such 
indebtedness  and  such  obligations,  and  allege 
the  fact  to  be  that  there  was  no  indebtedness 
owing  by  said  company,  nor  any  oligations  to 
be  paid  at  the  time  of  entering  into  said  agree- 
ment. 

"That  said  Hart  has  refused  to  co-operate 
with  the  plaintiffs  and  said  Morgan  in  an  effort 
to  raise  the  balance  of  said  money. 

"That  at  the  time  of  entering  into  said  agree- 
ment, the  said  Hart  falsely  represented  to  plain- 
tiffs that  said  company  was  indebted  to  him 
(the  said  Hart)  in  the  sum  of  $70,000,  and  that 
it  was  indebted  to  the  defendant  Williams  in  the 
sum  of  $70,000,  while  in  truth  and  in  fact  said 
company  was  not  indebted  to  either  said  Wil- 
liams or  said  Hart  in  any  amount  whatever. 

"That  the  defendant  Hart  was  at  the  time 
of  entering  into  said  contract  a  director  and 
president  of  said  company,  and  the  defendant 
Williams  was  at  the  time  of  entering  into  said 
contract  a  director  and  secretary  of  said  com- 
pany, and  that  at  all  times  since  entering  into 
said  contract  said  defendants  Hart  and  Wil- 
liams have  continued  to  act  as  such  officers  and 
had  the  sole  control  and  management  of  the  af- 
fairs of  the  defendant  company,  and  have  re- 
fused to  furnish  plaintiffs  with  any  information 
as  to  the  financial  condition  of  the  company. 
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"Thtit  in  order  to  adJoat  the  eaoltiee  between 
tbe  parttea  hereto  and  protect  the  rights  of  these 
plaintiffs  it  is  necessary  that  a  receiTer  be  ap- 
pointed for  said  company,  and  that  the  defend- 
ants and  each  of  them  be  required  to  make  an 
acconnting  showing  the  items  of  expenditure  by 
them  and  each  of  them  in  connection  with  the 
business  affairs  of  said  company,  and  e8i>ecial- 
ly  that  they  be  required  to  furnish  plaintiffs 
with  a  complete  and  full  accounting  of  all  the 
moneys  which  have  been  paid  under  said  con- 
tract.   *    •    * 

"That  plaintiffs  have  been  enable  to  get  any 
statement  from  the  said  Hart  or  tbe  said  Wil- 
liams as  to  what  disposition  has  been  made,  if 
any,  of  the  said  capital  stock  of  said  cori>ora- 
tion. 

"That  the  defendant  Thomas  Morgan  has  re- 
fnsed  to  join  with  plaintiffs  in  this  action  and 
for  that  reason  he  is  made  the  defendant  herein. 

"Wherefore  plaintiffs  pray  for  Judgment  of 
this  court  requiring. these  defendants  to  furnish 
an  acconnting  of  all  the  moneys  received  by 
them  and  all  disbursements  made  of  sncb  mon- 
eys in  connection  with  the  business  affairs  of 
the  defendant  company,  and  tliat  they  be  requir- 
ed to  turn  over  to  the  plaintiffs  their  share  of 
the  capital  stock  of  saia  company,  and  that  the 
plaintiffs  baye  judgment  against  the  defendant 
and  each  of  them  for  whatever  may  be  found 
owing  to  the  plaintiffs,  and  that  a  receiver  be 
appointed  for  the  defendant  company  to  take 
charge  of,  manage  its  affairs,  and  wind  them 
np,  and  tihat  the  plaintiffs  have  any  other  tat- 
ther  and  different  relief  to  which  tney  may  be 
entitled." 

No  answer  was  filed  in  that  action  by  any 
of  tbe  defendants,  bat  all  parties  moTed  for 
and  consMited  to  tbe  entry  of  a  Judgment 
of  dismissal  therein  "with  prejudice";  that 
motion  and  the  stlpnlation  accompanying  tbe 
same,  made  a  part  of  Hart's  plea  of  former 
adjudication  In  this  action,  reading,  wltb  tbe 
slgnatares  thereto,  as  follows: 

"Comes  now  the  defendants  and  move  the 
conrt  for  an  order  dismissing  the  above-entitled 
suit  with  prejudice;  the  motion  being  made  on 
the  files  and  records  in  this  canse  and  on  the 
stipulation  below,  following. 
"[Signed]  John  B.  Hart, 

"A.  E.  WilUams, 
"Bella  Coola  Develop.  C5o., 
"Thoe.  Morgan, 

"By  John  B.  Hart, 

"Atty.  for  Defendants. 

"Stipnlation. 

'7t  Is  hereby  stipulated  and  agreed  by  and  be- 
tween   the   plaintiffs  and   defendants   that  the 
above-entitled  cause  may  be  dismissed  with  prej- 
udice.      [Signed]     J.  M.  Hackett, 
"B.  B.  Shields, 
"John  B.  Hart, 
"A.  E.  Williams, 
"Bella  Coola  Develop.  Co., 
"By  John  B.  Hart. 
"I  ask  tat  a  dismissal  of  this  cause  with  prej- 
ndice.  [Signed]    Thos.  Moiigan." 

Tbis  was.  In  effect,  a  general  appearance 
by  all  tbe  parties,  including  Morgan,  as  well 
as  a  stipulation  for  tbe  entry  of  a  final  Judg- 
ment therein.  Thereafter  Judgment  was  en- 
tered in  that  action,  made  part  of  Hart's, 
plea  of  former  adjudication  in  this  action, 
as  follows: 

"Tbis  cause  coming  on  regularly  for  hearing 
on  the  motion  to  dismiss  as  made  by  tbe  de- 
fendants, which  is  based  on  the  files  and  records 
of  this  caiise  and  on  the  stipulation  entered  in- 
to between  tbe  plaintiffs  and  the  defendants  and 
the  conrt  having  dulr  considered  the  motion, 
and  being  fully  advised  in  the  premises. 


"It  is  now  and  here  ordered,  adjudged,  and 
decreed, 

"That  the  above-entitled  canse  be  and  th* 
same  is  now  and  here  dismissed  with  prejudice. 
It  is  further  ordered,  adjudged,  and  decreed  that 
neither  party  recover  costs  herein. 

"Done  in  open  court  this  21st  day  of  April, 
1910." 

These  two  complaints,  it  seems  to  us,  plain- 
ly state  tbe  same  grounds  for  relief  as 
against  Hart.  They  were  both  manifestly 
framed  upon  tbe  theory  that  Hart  was  liable 
to  Morgan,  Hackett,  and  Shields,  as  parties 
of  tbe  second  part  to  the  contract  of  Decern- 
ber  23,  1906,  because  of  bis  violation  of  tbe 
terms  of  that  contract  by  ignoring  tbeir 
rights  thereunder.  In  other  words,  both  of 
tbese  complaints  seek  to  secure  rights  under 
this  contract,  and  tbis  we  think  would  be 
true,  though  tbe  first  action  seeks  an  ac- 
counting and  tbe  second  should  be  regarded 
as  an  action  for  damages  only.  In  both,  the 
right  for  relief  la  rested  upon  the  contract 
and  tbe  same  wrongful  acts  of  Hart  done  in 
violation  of  tbe  rights  of  Morgan,  Hackett, 
and  Shields,  tbe  parties  of  the  second  part 
thereto.  That  the  Judgment  of  dismissal  in 
that  action,  being  "with  prejudice,"  was  a 
final  adjudication  in  Hart's  favor  as  to  the 
claims  made  against  him  by  Hackett  and 
Shields  in  the  former  action  is,  of  conrse, 
plain.  It  is  insisted,  however,  that  the  Judg- 
ment is  not  a  final  adjudication  as  against 
Morgan,  this  plaintiff.  The  argument  seems 
to  be  that  Morgan  was  not  a  party  to  that 
action  adverse  to  Hart,  being  named  as  a 
defendant  with  bim.  The  fact,  however,  that 
Hart  and  Morgan  were  both  named  as  de- 
fendants in  that  action  does  not,  ta  view  of 
its  nature  and  tbe  relief  there,  sought,  pre- 
vent their  interests  there  involved  being  ad- 
verse to  each  other.  Tbe  very  object,  as 
plainly  disclosed  by  the  allegations  of  the 
complaint  and  the  prayer  thereof,  was  to  de- 
termine the  rights  of  all  of  tbe  iiartles  there- 
to, each  as  against  all  others  whether  plain- 
tiffs or  defendants.  Morgan  was  a  necessary 
party  thereto,  and  was  made  a  defendant 
because  of  his  refusal  to  Join  as  plaintiffs 
It  was  not  practicable  to  have  an  effective 
accounting  by  Hart  without  considering  and 
determining  Morgan's  rights  under  tbe  con- 
tract as  well  as  the  rights  of  tbe  others. 
Indeed,  the  necessity  of  Morgan  being  made 
a  party  to  that  action  is  not  disputed  here 
by  his  learned  counsel  who  even  considers 
Hackett  and  Shields  necessary  parties  to 
tbis  action  by  reason  of  their  Interest  in  its 
subject-matter,  since  they  are  made  defend- 
ants In  this  action  because  of  their  refusal 
to  Join-  as  plaintiffs,  though  the  prayer  is 
only   for  a  money   judgment   against  Hart 

In  Corcoran  v.  Chesapeake  &  Ohio  Canal 
Co.,  94  U.  S.  741,  24  L.  Ed.  190,  Justice  Mil- 
ler, Biwaking  for  tbe  court,  said: 

"It  is  said  that  Corcoran  and  his  cotrustees, 
the  canal  company  and  tbe  state  of  Maryland, 
were  all  defendants  to  that  suit,  and  that  as  be- 
tween them  no  issue  was  raised  by  the  pleadings 
on  this  question,  and  no  adversary  proceedings 
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were  had.  The  answer  la  that  in  chancery 
suits,  where  parties  are  often  made  defendants 
because  they  will  not  join  as  plaintiffs,  who  are 
yet  necessary  parties,  it  has  long  been  settled 
that  adverse  interests' as  between  codefendants 
may  be  passed  upon  and  decided,  and  if  the  par^ 
ties  have  had  a  hearing  and  an  opportunity  of 
asserting  their  rights,  they  are  concluded  by  the 
decree  as  far  as  it  affects  rights  presented  to 
the  court  and  passed  upon  by  its  decree.  It  is 
to  be  observed,  also,  that  the  very  object  of  that 
suit  was  to  determine  the  order  of  distribution 
of  the  net  revenue  of  the  canal  company,  and 
that  the  Corcoran  trustees  were  made  defend- 
ants for  no  other  purpose  than  that  they  might 
be  bound  by  that  decree." 

In  Waldo  v.  Waldo,  62  Mich.  91,  17  N.  W. 
709,  Justice  Sherwood,  speaking  for  tlie 
court,  dealing  with  facta  presenting' in  sub- 
stance this  same  problem,  said: 

"The  purpose  and  object  of  the  bill  of  com- 
plaint in  this  case  is  to  obtain  a  decree  estab- 
lishing the  title  in  fee  to  the  lands  therein  men- 
tioned in  complainant  and  Mary  Allen  as  chil- 
dren and  heirs  at  law  of  deceased.  It  appears 
from  the  record  that  Mary  Allen,  in  May,  1881, 
filed  her  bill  of  complaint,  making  the  parties  to 
this  suit  defendants  therein,  for  the  puri>ose  of 
accomplishing  the  same  object  sought  by  the  bill 
in  thia  case ;  that  the  case  was  finally  beard  on 
appeal  in  this  court  on  the  merits,  and  the  com- 
plainant's bill  dismissed.  See  Allen  r.  Waldo, 
47  Mich.  516,  11  N.  W.  366. 

"From  the  facts,  as  they  now  appear  liefore 
us,  the  complainant  should  have  joined  with  his 
sister  as  a  party  complainant  in  the  first  suit, 
bat  failing  to  do  so,  he  was  properly  made  a 

Jiarty  defendant  therein,  and,  as  such,  is  sub- 
ect  to  all  the  legal  consequences  necessarily 
resulting  therefrom.  The  complainant  was  not 
only  a  party  to  that  suit  and  the  adjudication 
therein,  but  privy  In  blood  and  estate  with  the 
complainant  in  the  same.  Both  were  alike  in- 
terested in  the  subject-matter  of  the  litigation; 
both  claimed  under  the  same  conveyance  and  as 
heirs  at  law  of  the  same  ancestor.  They  each 
claimed,  not  separate  and  distinct  moieties,  but 
equal,  undivided  interests  in  the  entire  proper- 
ty; and  we  think  that  if  one  is  concluded  by 
tiie  final  decision  made  in  this  court  in  the  for- 
mer case,  then  eauallv  so  is  the  other.  Pren- 
tiss v.  Holbrook,  2  Mich.  876;  Hale  v.  Chan- 
dler, 3  Mich.  535;  Cooley,  Const  Lim.  47-51, 
and  cases  cited ;  1  Oreenl.  Ev.  §§  180.  322,  323, 
535.  530 ;    Herm.  Estop.  i§  46-49,  59. 

"The  right  now  claimed  by  complainant  could 
have  been  as  fully  asserted  and  maintained  in 
the  former  suit  as  in  this.  It  was  competent 
for  the  court  in  that  case,  upon  the  pleadings, 
and  such  proofs  as  were  proper  in  the  case,  to 
make  a  decree  determining  and  establishing  the 
rights  and  interests  of  each  of  the  parties  with- 
out the  necessity  of  a  cross-bill  or  other  pro- 
ceeding for  affirmative  relief.  [McCosker  v. 
Brady]  1  Barb.  Ch.  [N.  Y.)  339;  Thurston  v. 
Prentiss.  1  Mich.  194 :  Elliott  ▼.  Pell,  1  Paige 
[N.  Y.l  263;  Jones  v.  Grout,  10  Paige  [N.  if.] 
348.  The  complainant  was  a  necessary  party  in 
the  first  suit— see  Story,  Eg.  Plead.  (6th  EdO  §S 
72,  150,  and  cases  there  cited — and  being  such 
party  he  was  a  party  to  every  issue  joined  and 
litigated  in  it  that  could  in  any  way  affect  his 
interests  or  his  rights,  and  must  be  concluded 
by  the  decree  upon  those  issues,  and  if  he  did 
not  maintain  his  rights  the  decree  is  no  less 
binding  so  long  as  he  had  the  opportunity  and 
neglected  to  do  so." 

See  Georgia  R.  &  Banking  Co.  v.  Wright, 
124  Ga.  596,  53  S.  E.  251 ;  City  of  El  Reno 
y.  Cleveland-Trinidad  Paving  Co.,  25  Okl. 
648,  107  Pac.  163.  27  L.  R.  A.  (N.  S.)  650; 
Louis  ▼.  Brown  Township,  109  U.  S.  182,  8 


Sup.  Ct.  92,  27  li.  Ed.  892;  1  Van  Fleet's 
Former  Adjudication,  p.  676. 

Counsel  for  Morgan  contend  that  the  issues 
in  this  action  are  materially  different  from 
those  in  the  former  action,  in  that  in  this 
action  Hart  is  charged  with  fraud  in  bring- 
ing about  a  settlement  of  their  differences. 
We  have  already  noticed  that  this  is  nothing 
more  than  an  anticipation  of  a  defense  in  the 
nature  of  accord  and  satisfaction  which  Hart 
might  make  against  the  claims  of  Morgan. 
This  alleged  new  element  of  fraud  does  not 
in  the  least  affect  the  merits  of  Morgan's 
claims  against  Hart  In  other  woMs,  the 
merits  of  Morgan's  claims  against  Hart  rest 
upon  Hart's  violation  of  the  terms  of  the 
contract  of  December  23,  1905,  and  are  whol- 
ly unaffected  by  this  alleged  fraudulent  set- 
tlement; thon^  such  settlement  might  or 
might  not  be  set  aside  on  account  of  such 
fraud.  The  Judgment  In  the  former  action  is, 
as  we  view  It,  an  adjudication  on  the  merits 
of  the  claims  of  all  the  parties  of  the  second 
part  to  the  contract,  to  wit,  Hackett,  Morgan, 
and  Shields,  as  against  Hart.  We  are  to 
remember  that  this  is  not  an  action  or  pro- 
ceeding to  set  aside  the  Judgment  rendered 
in  that  action. 

[2]  Counsel  for  Morgan  also  contends  that 
the  Judgment  of  dismissal  with  prejudice, 
rendered  In  the  former  action,  is  not  snffl> 
dently  certain  as  to  the  respective  rights 
there  adjudicated  to  render  the  same  con- 
clusive upon  Morgan  as  to  the  issues  here 
presented.  We  think,  however,  that  that 
Judgment  did  determine  that  Hart  was  not 
accountable  to  either  of  the  parties  of  the 
second  part  to  the  contract  of  December  23, 
1905,  to  wit,  Morgan,  Hackett,  or  Shields. 
That  Judgment  manifestly ,  could  not  have 
been  rendered  with  prejudice,  that  Is  upon 
the  merits,  in  favor  of  Hart  in  that  action 
upon  any  other  theory. 

[3]  Some  contention  is  made  by  counsel 
for  Morgan  rested  upon  the  fact  that  he  did 
not  file  any  answer  or  cross-complaint  in 
the  former  action.  We  think,  however.  In 
view  of  the  nature  of  that  action  and  the 
relief  there  sought,  the  mere  tact  of  his  faU- 
nre  to  file  a  formal  answer  or  cross-complaint 
therein  does  not  change  the  force  and  effect 
of  that  Judgment  It  is  plain  from  the  rec- 
ord l>efore  us  that  he  was  Informed  of  the 
allegations  of  the  complaint  in  that  action 
and  that  be  consented  to  the  rendering  of  a 
Judgment  with  prejudice  upon  the  issues  ten- 
dered by  that  complaint  The  decisions 
alwve  noticed,  we  think,  answer  this  conten- 
tion. Our  decisions  in  State  ex  rel.  Schmidt 
V.  Superior  Court,  62  Wash.  556,  114  Pac. 
427,  and  Hawkins  v.  Reber,  142  Pac.  432,  are 
in  harmony  with  this  conclusion.  In  the 
Schmidt  Case,  Justice  Gose,  speaking  for 
the  court  quoted  with  approval  from  Mar- 
tin T.  Evans,  85  Md.  8,  36  Atl.  258,  36  L.  R. 
A.  218,  60  Am.  St  Rep.  292,  as  follows: 

"Whenever  a  decree  dismissing  a  bill  in  equi- 
ty fails  to  restrict  its  own  scope,  the  presump- 
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tioo,  according  to  the  great  preponderance  of 
decided  cases,  is  that  the  issues  raised  by  the 
pQDceedings  itave  been  disposed  of  on  their  mer- 
its and  tbe7  therefore,  become  res  adjydicata." 

We  conclude  tbat  the  Judgment  rendered 
In  the  former  action  "with  prejudice"  tias 
all  the  force  and  effect  of  a  final  Judgment 
against  Morgan,  upon  the  issues  tendered  by 
the  complaint  therein. 

We  conclude  tbat  the  Judgment  must  be 
affirmed.    It  Is  so  ordered. 

MORRIS,  C.  J.,  and  CHADWICK, 
UODNT,  and  HOLCOMB,  JJ.,  concur. 


(U  Wash.  6G0) 

LORENZ  T.  BOOTH.     (No.  12261.) 

(Supreme   Conrt  of   Washington.     March   23, 
1915.) 

1.  Phtbicianb  and  Sobokonb  «»18— Mai.- 

P»ACTICB— AcnosB. 

In  an  action  against  a  physician  for  negli- 
gence in  the  treatment  of  plaintiff's  broken  leg, 
eridence  held  to  show  that  the  method  adopted 
had  the  anpport  of  a  respectable  minority  of 
pbysiciana,  and  was  not  onnsual  or  ezperimen- 
taL 

fBd.  Note.— For  other  cases,  see  Physicians 
and  SorgeoDS,  Cent.  Dig.  U  34-41,  48-16,  48; 
Dec  Dig.  «=>18.] 

Z  PhTSIOIANB  and  SUBQKORa  ^=3l5— Nkoli- 

GENCE— What  Constitutkb. 

That  a  phyucian  adopted  a  particular 
method  in  reducing  a  fracture  does  not,  where 
it  bad  considerable  medical  support,  show  him 
to  be  guilty  of  negligence. 

[Ed.  Note.— For  other  cases,  see  PhyaicianB 
and  Surgeons,  Cent  Dig.  S  32;    Dec  Dig.  ^» 
15.] 
3.  Phtbicianb  and  Subqeons  €=>15— Neou- 

OENCE— PbOOF  of. 

The  mere  fact  that  an  incision  made  by 
a  physician  in  reducing  a  fracture  became  in- 
fected does  not  of  itself  show  negligence. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {  82;  Dec  Dig.  «=> 
15.] 

Department  1.  Appeal  from  Superior  €k>urt, 
King  County ;  King  Dykeman,  Judge. 

Actl<Hi  by  F.  W.  Lorenz  against  F.  A. 
Booth.  From  a  Judgment  for  defendant, 
ptalntlff  appeals.    AflBrmed. 

Brady  ft  Rummens  and  T.  B.  Martin,  all 
of  Seattle,  for  appellant  Ballinger,  Battle, 
Hnlbert  &  Shorts  and  Peters  &  PoweU,  all 
of  Seattle,  for  respondent 

PARKER,  J.  The  plalntllT  seeks  recovery 
of  damages  from  the  defendant,  a  practicing 
physician  of  Seattle,  claimed  to  be  the  result 
of  his  negligence  In  the  treatment  of  the 
plaintilTB  broken  leg.  Upon  the  trial  at  the 
close  of  the  evidence  Introduced  on  behalf  of 
tilalntlff,  counsel  for  the  defendant  moved 
the  court  to  withdraw  the  case  from  the  Jury 
and  render  Judgment  In  bis  favor,  upon  the 
ground  that  the  evidence  Introduced  In  the 
plalntlfiTs  behalf  was  Insufficient  to  call  for< 
the  submission  of  the  case  to  the  Jnry.  This 
motion  was  granted,  and  Judgment  rendered 


accordingly.     From   this  disposition  of  the 
cause  the  plaintiff  has  appealed. 

On  January  4,  1910,  appellant's  left  leg 
was  accidentally  broken.  The  Injury  con- 
sisted of  a  simple  fracture  of  the  tibia. 
There  was  at  that  time  no  outward  evidence 
showing  that  the  tibia  was  In  fact  broken; 
the  skin  and  flesh  being  unbroken  and  the 
leg  apparently  in  normal  alignment.  The 
respondent  was  called  shortly  thereafter  to 
treat  the  injury,  and  upon  examination  dis- 
covered that  the  tibia  was  broken  about  four 
Inches  above  the  ankle.  Respondent  then  set 
the  broken  bone  and  placed  the  leg  in  splints. 
It  being  necessary  to  place  the  appellant  un- 
der an  ancestbetic  In  so  doing.  Respondent 
then  discussed  with  appellant  and  his  wife 
the  various  methods  of  treating  fractures  of 
this  nature,  particularly  as  to  reuniting  and 
holding  the  broken  ends  of  the  bone  In  place 
while  healing.  Respondent  advised  that  the 
broken  bone  be  reunited  by  the  so-called  Lane 
method,  consisting  of  opening  the  fleeh  and 
Inserting  and  attaching  to  the  broken  por- 
tions of  the  bone  a  plate  bo  as  to  rigidly  hold 
them  in  apposition  and  alignment  Respond- 
ent advised  this  method  of  treatment  In  pref- 
erence to  other  methods  by  which  the  bone  is 
held  In  place  by  outward  appliances  without 
cutting  the  flesh,  expressing  the  opinion  that 
quicker  and  better  results  would  follow.  This 
method  of  treatment  being  consented  to  by 
appellant  and  bis  wife,  they  relying  upon  re- 
spondent's advice,  upon  the  following  day  ap- 
pellant was  taken  to  the  hospital,  where  the 
operation  and  the  Insertion  of  the  plate  se- 
curing the  broken  portions  of  the  l>one  In 
place  was  performed  and  the  leg  placed  in  a 
cast  Appellant  remained  at  the  hospital  six 
days.  The  evidence  does  not  furnish  any  In- 
formation as  to  what  occurred  at  the  hospital 
other  than  that  the  operation  was  performed. 
No  details  are  shown  throwing  any  Ught  upon 
the  manner  of  performance  of  the  operation, 
nor  as  to  the  care  or  want  of  care  there  ex- 
ercised relative  to  possible  Infection  of  the 
injured  parts.  Appellant  was  then  taken 
home,  when  the  respondent  cut  a  hole  In  the 
cast  80  as  to  render  the  flesh  wound  accessi- 
ble for  treatment,  and  then  it  was  first  dis- 
covered that  the  Injured  parts  had  become 
seriously  Infected.  The  broken  parts  of  the 
bone  thereafter  grew  together  without  reset- 
ting, so  that  they  are  in  good  alignment  and 
there  Is  no  shortening  of  the  leg.  In  May, 
1910,  the  plate  was  removed  by  the  respond- 
ent and  because  of  the  Infection  which  still 
persisted,  and  with  a  view  of  overcoming  It, 
respondent  operated  upon  the  leg  again  In 
August,  1010,  and  In  January,  1911,  other- 
wise treating  it  at  intervals  since  the  injury 
was  received.  Appellant,  then  being  dissatis- 
fied with  the  respondent's  treatment,  placed 
himself  under  the  care  of  Dr.  Gardner,  who 
in  treating  the  leg  with  the  view  of  over- 
coming the  Infection  operated  upon  It  In  June 
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and  October,  1911.  None  oftliese  operations 
by  respondent  and  Dr.  Gardner  Involved  tbe 
resetting  of  the  broken  bone;  tbe  first  set- 
ting of  it  being  followed  by  practically  per- 
fect results  so  far  as  alignment  and  main- 
taining tbe  normal  length  of  the  leg  Is  con- 
cerned. At  the  time  of  the  trial  the  leg  had 
practically  regained  Its  normal  condition,  ex- 
cept that  It  was  not  fnlly  recovered  as  to  Its 
strength.  Appellant  was  able  to  resume  his 
nsnal  work  during  only  a  portion  of  the  time 
during  the  two  years  wblle  being  treated  by 
respondent  and  Dr.  Gardner.  It  Is  plain 
from  the  evidence  that  the  only  serious  re- 
sults to  appellant,  aside  from  the  suffering 
and  loss  which  would  necessarily,  In  any 
event,  flow  from  such  an  accident.  Is  tbe  In- 
fection which  occurred,  we  assume,  from 
some  cause  after  the  injury  occurred. 

Counsel  for  appellant  proceed  upon  the  the- 
ory that  respondent  was  negligent  In  treating 
the  broken  bone  by  the  adoption  of  the  so- 
called  Lane  method,  which  required  the  open- 
ing of  the  flesh  to  the  bone  In  order  to  at- 
tach the  plate  thereto,  and  that  he  was  there- 
after negligent  In  using  nnsterillzed  water 
and  the  vessel  in  which  It  was  used  to  cleanse 
the  injured  parts  wdien  treating  them.  It 
Is  Insisted  that  the  evidence  warrants  the  con- 
clusion that  tbe  Infection  came  from  one  or 
tbe  other  of  these  causes,  and  that  neither 
the  use  of  the  Lane  method  nor  the  use  of 
water  In  the  vessel  In  Its  alleged  unsteriUzed 
condition  are  recognized  by  the  medical  pro- 
feesion  as  proper  treatment 

[1,2]  The  only  Information  furnished  by 
this  evidence  as  to  the  Lane  method  being  an 
Improper  method  of  treatment  of  a  fracture 
of  tbls  nature  by  the  medical  profession  Is 
that  furnished  by  Dr.  Gardner,  the  appellant's 
own  physician.  While  he  testified  that  the 
Lane  method  was  probably  not  tbe  best  meth- 
od of  treatment  of  a  fracture  of  this  nature  in 
the  first  instance,  he  testified,  In  part,  rela- 
tive to  that  method  and  its  recognition  by 
the  medical  profession,  answering  hypotheti- 
cal questions  of  counsel  describing  this  frac- 
ture, as  follows: 

"A.  The  first  part  of  the  question  as  to  the 
reduction,  1  think  the  profession  would  be  unan- 
imous in  reducing  it  and  immobilizing  it  if  pos- 
sible, keeping  it  simple.  If  impossible  to  keep 
it  simple  and  immobilize  it,  then  we  resort  to 
the  more  radical  means — we  have  authority  for 
any  means,  and  that  is  where  the  profession 
is  split.  At  that  time  there  was— I  hardly  know 
what  word  to  use,  but  the  journals  were  full 
of  the  introduction  of  tbe  I^ne  plate  at  that 
time.  The  profession  was  so  split  that  1  can't 
tell  yon  which  predominated  and  which  didn't. 
Later  we  don't  believe  that  the  I^ane  plate  is 
universally  used.  Q.  It  was  in  an  experimental 
state,  do  I  understand,  at  that  time/  A.  The 
only  part  of  that  that  I  don't  believe,  it  may  be 
— this  isn't  positive  with  me,  but  I  don't  be- 
lieve the  majority  of  the  profession  would  have 
operated  quite  so  early.  I  wouldn't  have,  but 
Dr.  Booth  had  authorihr  for  so  doing.  That 
is  my  honest  belief.  After  that  infection,  the 
treatment  from  there  on  as  conducted  by  Dr. 
Booth  was  all  that  anybody  could  have  done. 
I  would  have  done  it;  that  is,  fighting  the  in- 
fection after  the  introduction."  , 


He  testlfled  upon  crofls-ezamlnatlon  as  fol- 
lows: 

"Q.  At  that  time  In  1910,  and  from  there  on, 
this  plate  method  was  advocated  then  by  a  large 
part  of  the  profession  of  surgeons,  was  it  not? 
A.  It  was  tben  and  is  now.  Q.  And  used  by 
them?  A.  And  is  yet,  as  the  last  resort  I 
use  it  I  think  every  surgeon  uses  It  when  we 
fail  in  our  simpler  methods.  Going  back  to 
my  earlier  testimony,  we  simpli^  these  things, 
but^  being  sure,  we  get  reduction  and  immobili- 
sation. Q.  The  first  object  to  be  attained  be- 
yond all  others  is  reduction  and  immobilization, 
which  means  to  get  those  bones  fastened  togeth- 
er in  some  manner  as  nature  has  originally 
made  them,  so  they  are  going  to  grow  back 
there;  'is  tiiat  a  fact?  A.  That  is  tbe  fact; 
that  is  what  I  testifi^  to.  Q.  Now  the  plate 
method  is  the  best  mechanical  device  of  getting 
them  put  back  in  that  shape,  is  it  not?  A.  Tbe 
plate  method  I  think  to-day  is  resorted  to  after 
the  other  methods  have  failed,  I  think,  except 
by  Lane  and  some  of  his  followera  I  think 
they  are  in  the  minority  to-day.  Q-  I  am  re- 
ferring now  to  January,  1810,  was  that  not  a 
fact  at  that  time;  th^ resorted  to  that  both 
early  and  late?  A.  What  do  yon  mean  by 
early?  •  .*  •  Q.  What  I  am  speaking  abont 
is  this:  At  the  time  this  operation  was  per- 
formed, the  practice  was  quite  general  amoiust 
those  advocates  of  the  Lane  method  of  using 
the  Lane  method  both  early  and  late;  is  that 
not  a  fact?  A.  That  word  'early'  is  what  I 
will  have  to  hinge  on.  Do  you  mean  within  an 
hour  or  so,  do  yon  mean  within  a  week,  or  do 
you  mean  before  primary  union  has  taken 
place?  Q.  Tea;  I  mean  within  24  hours?  A. 
I  don't  believe  the  profession  was  unanlmons, 
or  in  the  majority,  in  the  immediate  operation. 
Q.  I  am  not  asking  you  who  was  in  the  major- 
ity, but  wasn't  that  a  method  that  was  very 
generally  advocated  by  a  large  number  of  repu- 
table and  skillful  surgeons?  A.  It  was  advo- 
cated. Q.  And  used?  A.  Yes,  sir.  Q.  And  is 
yet?  A.  By  some.  Q.  Now  the  difference  that 
you  contend  for  is  that  recently  it  has  been 
contended  that  tbe  Lane  method  ought  not  to  be 
used  until  some  littie  while  after,  seven  or  eight 
days  after  the  injury,  because  of  tbe  traumatism 
that  is  supposed  to  exist  or  may  exist  imme- 
diately or  soon  after  the  injury?  A.  Yes,  by  the 
followers  of  Lane.  Q.  But  at  that  time  those 
same  men,  and  a  large  proportion  of  reputable 
surgeons,  applied  that  method  immediately  aft- 
er the  injury,  as  well  as  later,  did  they  not? 
A.  I  don't  believe  a  large  proportion,  but  there 
were  followers  of  that—  Q.  And  reputable 
men?    A.  Reputable  men." 

The  most  that  can  be  said  of  Uila  testimony, 
In  support  of  appellant's  contention  that  re- 
spondent was  negligent  in  adopting  the  Lane 
method.  Is  that  such  method  did  not  I^ve,  at 
that  time,  the  unanimous  approval  of  tbe 
medical  profession.  However,  according  to 
the  only  evidence  here  presented  in  appel- 
lant's behalf,  that  method  did  have  the  ap- 
proval of  at  least  a  respectable  minority  of 
the  medical  profession,  who  recognized  it  as 
a  proper  method  of  treatment  This,  we 
think,  is  enough  to  absolve  respondent  from 
negligence  so  far  as  his  mere  use  of  that 
method  is  concerned;  there  being  no  showing 
that  he  exercised  other  than  his  best  Judg- 
ment in  choosing  that  method.  In  Sawdey 
v.  Spokane  Falls  &  N.  Ry.  Co.,  30  Wash.  849, 
360,  70  Pac.  972,  94  Am.  St  Rep.  880,  this 
court  recognized  the  rule  that  if  there  be 
more  than  one  recognized  method  applicable 
to  a  particular  case,  tbe  attending  physician 
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is  not  liable  for  an  honest  mistake  of  jndg- 
ment  in  his  selection  of  the  method  of  treat- 
ment 

[1]  Is  there  any  other  evidence  calling  for 
the  snbmlBslon  to  the  Jury  of  the  question  of 
leapondent's  negligence,  resulting  in  the  In- 
fection? We  have  already  noticed  that  there 
la  no  evidence  whatever  as  to  what  occurred 
at  the  hospital  other  than  the  mere  fact  that 
the  first  operation  was  there  performed  dur- 
ing the  six  days  appellant  was  there  under 
treatment  There  Is  not  the  slightest  evi- 
dence but  that  every  precaution  known  to 
medical  science  was  exercised  at  the  hospital 
looking  to  the  prevention  of  Infection.  Yet 
the  infection  was  discovered  and  had  become 
aerlous  at  the  end  of  that  period.  TJp  to 
that  time  we  have  nothing  whatever  pointing 
to  negligence  upon  the  part  of  respondent, 
nnleas  the  mere  fact  that  infection  had  taken 
place  is  to  be  regarded  as  proof  of  his  neg- 
ligence. Some  contention  is  made  that  the 
respondent  was  thereafter  negligent  in  the 
nse  of  nnsterlllzed  water  and  the  vessel  In 
which  it  was  used  from  time  to  time.  The 
vessel,  as  it  apijears,  was  a  common  wash 
basin,  which  was  cleansed  with  warm  water 
and  aoap  by  appellant's  wife  before  use,  and 
when  the  water  was  put  into  it  respondent 
would  pat  into  the  water  some  kind  of  anti- 
a^tic  tablets,  the  exact  nature  of  which  are 
not  shown.  It  is  true  that  Dr.  Gardner  does 
give  some  testimony  which  suggests  that  pos- 
sibly the  water  was  not  sufficiently  sterilized, 
but  In  view  of  the  uncertainty  as  to  what 
the  sterilizing  antiseptic  tablets  used  by  the 
respondent  consisted  of.  Dr.  Gardner's  tes- 
timony is  of  no  substantial  value  as  tending 
to  show  that  the  respondent's  method  of 
aterlUzatlon  of  the  water  would  not  ordi- 
narily be  insufficient  or  such  as  a  prudent 
physician  would  use.  Besides,  we  are  to  re- 
member that  the  infection  which  respondent 
was  combating  during  the  whole  period  was 
that  which  was  discovered  when  appellant 
was  taken  home  from  the  hospital,  and 
which  occurred  before  respondent  had  used 
the  water  and  basin  claimed  to  have  been 
Improper  for  want  of  sterilization.  So  we 
have  then  nothing  of  a  substantial  character 
which  would  lend  support  to  appellant's 
claim  of  negligence,  on  the  part  of  the  re- 
qwndent,  resulting  ip  the  infection,  other 
than  the  bad  result;  in  other  words,  the  mere 
fact  that  the  Infection  occurred.  In  Peterson 
T,  Wells,  41  Wash.  693,  688,  84  Pac.  608,  this 
court  recognized  the  rule  that  a  mere  "bad 
result"  is  not  of  itself  ordinarily  suffldent  to 
render  an  attending  physician  liable  for  neg- 
ligence; that  is,  it  is  not  ordinarily  of  Itself 
proof  of  such  physician's  negligence.  Hoff- 
man V.  Watklna,  78  Wash.  118,  138  Pac.  664; 
Wnrdemann  v.  Barnes,  02  Wis.  206,  66  N.  W. 
111.  See  note  to  WhlteseU  v.  HUl,  37  L.  B. 
A.  830. 

Counsel  for  appellant  rely  principally  upon 


our  decision  in  Sawdey  v.  Spokane  ITalls  & 
N.  By.  Co.,  supra,  where  a  judgment  of  non- 
suit rendered  by  the  trial  court  was  reversed. 
A  critical  reading  of  that  decision  will  show 
that  there  was  evidence  there  of  a  some- 
what pronounced  character  tending  to  show 
that  the  treatment  of  the  Injury  was  not  the 
usual  method  of  treatment;  also  that  a  sec- 
ond operation  upon  the  bone  was  necessary 
to  obtain  proper  alignment  Counsel  urges 
eei)ecially  that  the  operations  performed  In 
tUa  case  after  the  setting  of  the  bone  by 
respondent  were  some  evidence  of  lmproi>er 
treatment  in  the  begiimlng.  These  opera- 
tions, however,  were  not  for  the  purpose  of 
correcting  the  setting  of  the  broken  bone. 
We  have  noticed  that  there  was  no  defect  in 
that  respect,  since  the  leg  was  not  shortened 
nor  was  it  out  of  alignment  These  subse- 
quent operations  show  only  the  existence  of 
the  infection,  and  were  solely  for  the  pur- 
pose of  treating  the  infection.  They  throw 
no  Il^t  whatever  upon  the  cause  of  the  in- 
fection, and  we  have  Dr.  Gardner's  testimony 
to  the  effect  that  infection  may  occur  in  any 
surgical  case,  though  carefully  guarded 
against,  and  that  in  this  particular  case  the 
infection  does  not,  of  itself,  famish  any  evi- 
dence of  Its  cause,  nor  want  of  care  on  the 
part  of  respondent  Counsel  also,  in  support 
of  this  branch  of  their  argument,  rely  upon 
Peterson  v.  Wells,  supra.  That  decision, 
however,  we  think  la  not  materially  different 
in  principle  from  that  of  Sawdey  v.  Spokane 
Falls  &  N.  Ry.  Co.,  supra,  and  is  in  the  same 
way  distinguishable  from  the  present  case. 
Finally,  we  conclude  that  to  have  allowed 
this  cause  to  be  submitted  to  the  jury  would 
be  to  merely  permit  it  to  speculate  upon  the 
question  of  respondent's  negligence.  We 
think  there  are  no  substantial- fftcts  shown, 
In  any  view  of  the  case,  to  warrant  such  sub- 
mission to  the  Jury.  The  judgment  is  af- 
firmed. 

MORRIS,  a  J.,  and  HOLCOMB,  MOUNT, 
and  CHADWICK,  JJ.,  concor. 

"°°°°'~"  (84  Waah.  478) 

BUNCK  et  uz.  v.  McAUIiAT  et  nx. 
(No.  12244.) 

(Supreme  Court  of  Washington.    March  22, 

1915.) 

1.  Fbauo  «=964  —  Dahaoes   fob   Frattd  — 

MEAStiBK  or  Daicaoes — Evidence. 

Where,  in  an  action  by  a  purchaser  of  a 
lease  and  furniture  of  a  hotel  for  the  vendor's 
fraudulent  representation,  the  evidence  showed 
that  the  price  was  $18,600,  that  the  value  of 
the  furniture  at  the  time,  if  new,  was  worth 
about  $8,500,  that  in  its  then  condition  it  was 
worth  much  less,  that  the  lease  extended  for 
something  more  than  a  year,  that  there  was  no 
profit  in  the  business,  but  a  losing  venture  at 
the  time  of  sale,  there  was  sufficient  evidence 
to  go  to  the  jury  on  the  question  of  value  at  the 
time  of  sale  as  bearing  on  the  measure  of  dam- 
ages. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  K  66%,  67-71;   Dec.  Dig.  «=>64.] 
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2.  Fbaud  $5>85— Fbaudttlent  Repbesbnta- 

TI0N8  —  LlABUJTT     OF     VENDOB  —  InSTBUC- 
T10N8. 

In  an  action  for  fraudulent  representations 
by  a  vendor  inducing  a  purchase,  a  charge  that, 
if  the  vendor  made  any  representations  to  the 
purchaser  with  intent  to  deceive  him,  and  to  in- 
duce him  to  rely  thereon,  and  the  purchaser  re- 
lied thereon,  and  was  damaged,  there  could  be 
a  recovery,  and  a  charge  that,  if  the  vendor 
made  any  misrepresentations,  and  the  purchas- 
er relied  thereon,  "or  was  expected  so  to  do"  by 
the  vendor,  and  was  damaged,  there  could  be  a 
recovery,  when  considered  together,  correctly 
stated  the  law  as  against  the  objection  that  the 
quoted  phrase  standing  alone  was  objectionable. 
[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  §§  72-74 ;    Dec.  Dig.  «=>65.] 

3.  Tbial  €=3296— Fbauddlent  Rbpbesenta- 

TIONS  —  CUBINO    BBBONROUB    iNSTBUCTIONa. 

Where,  in  a  suit  by  a  purchaser  for  the 
vendor's  fraudulent  representations,  the  court 
charged  that  fraud  would  not  be  presumed,  but 
must  be  established,  and  that  the  purchaser 
must  show  fraud  inducing  the  purchase  by  clear 
•nd  convincing  evidence,  a  charge  that  if  from 
a  preponderance  of  the  evidence  the  jury  found 
that  the  vendor  mnde  misrepresentations,  and 
that  the  purchaser  relied  thereon  or  was  ex- 
pected so  to  do,  and  was  damaged,  the  verdict 
should  be  for  the  purchaser,  was  not  errone- 
ous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  705-718,  715.  716.  718;  Dec.  Dig.  «=> 
296.] 

4.  Tbiai.    €=►  186  —  In8TbuC!TI0NS  —  Comment 
ON  THE  Facts. 

An  instruction  which  excludes  certain  ev- 
idence from  the  consideration  of  the  jury  does 
not  comment  on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §t  409,  410;   Dec.  Dig.  <8=»186.} 

5.  Fbaud  ^sslS— Fbatidulent  Rbpbesenta- 

TIONS. 

Where,  in  a  suit  by  a  purchaser  for  the  ven- 
dor's fraudulent  representations,  the  vendor 
pleaded  that  the  purchaser  represented  land  re- 
ceived in  exchange  to  be  worth  $4,000,  while, 
in  fact,  it  was  worth  only  $1,000,  without  claim- 
ing the  diSerjence  in  value,  and  the  evidence 
showed  that  the  purchaser  had  never  seen  the 
land,  and  so  stated  to  the  vendor  before  the 
trade,  and  made  no  representations  as  to  value, 
the  vendor  did  not  establish  any  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  !S  3-5;    Dec.  Dig.  «S=>13.] 

6.  Fbaud   «=»59— Fbaudulent  Repbebbnta- 

TIONS— MeASUBE  OF  DAMAGES. 

The  measure  of  damages  for  fraudulent  rep- 
resentations inducing  one  to  purchase  property 
is  the  difference  between  the  contract  price  and 
its  value  at  the  time  of  sale. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  a  60-62,  64 ;    Dec.  Dig.  «S=»59.] 

7.  Appeal  and   Ebbob  ^=>1002  —  Vebdict  — 
Conclusiveness. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3935-3937;  Dec.  Dig.  «=» 
1002.] 

8.  THLiiL  €=>133  —  Impropeb  Aboument  of 
Counsei>-Ct7be   of  Ebrob. 

Where  It  was  shown  without  objection  that 
defendant  had  served  a  term  in  the  penitentiary 
and  had  been  pardoned,  and  plaintiff's  attorney 
argued  that  defendant's  attorneys  did  not  dnre 
open  up  defendant's  record  since  he  came  back 
from  prison,  but  the  court  instructed  the  jury 
to  disregard  the  remark,  that  argument  of  coun- 
sel was  not  evidence,  and,  when  not  supported 


by  the  evidence,  should  be  disregarded,  and  that 
the  jury  must  exercise  the  same  impartiality 
that  they  would  expect  in  their  own  cases,  any 
error  was  cured. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  S  316;    Dec.  Dig.  <S=>133.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  King  Dykeman,  Judge. 

Action  by  Henry  L.  Bunck  and  wife 
against  Angus  McAuIay  and  wife.  FrtMn  a 
Judgment  for  plalntifCa,  defendants  appeaL 
Affirmed. 

Milo  A.  Root  and  Gay  8c  Kelleran,  all  of 
Seattle,  for  appellants.  Ryan  &  Desmond,  o^ 
Seattle,  for  respondents. 

MOUNT,  J.  This  action  was  brought  by 
the  purchasers  of  the  lease  and  furniture  of 
a  hotel  against  the  vendor  for  damages  be- 
cause of  alleged  fraudulent  representations. 
The  cause  was  tried  to  the  court  and  a  Jury, 
and  resulted  in  a  verdict  of  $7,500  in  favor 
of  the  plaintiffs.  A  Judgment  was  entered 
upon  the  verdict,  from  which  Judgment  the 
appeal  Is  prosecuted. 

The  defendants  had  owned  the  hotel  lease 
and  furniture  since  February,  1912.  For 
some  time  prior  to  June  1,  1913,  the  plain- 
tur  Henry  L.  Bunck  had  negotiated  with  the 
defendant  Angus  McAulay  for  the  purchase 
of  the  lease  and  furniture  of  the  hotel. 
About  that  date  the  deal  was  consummated, 
and  the  plaintiffs  purchased  at  the  agreed 
price  of  $18,500,  whldi  was  paid  as  follows: 
The  plaintiffs  transferred  a  tract  of  land  in 
Chehalis  county  to  the  defendants  at  a  valua- 
tion of  $4,000,  paid  $2,800  in  cash,  and  gave 
a  mortgage  for  $900  on  another  piece  of 
property.  They  also  gave  back  to  the  de- 
fendants a  mortgage  for  $10,200  on  the  furni- 
ture In  the  hotel.  They  received  a  credit  of 
$600  on  account  of  commissions  paid  to  the 
real  estate  agent  who  brought  the  parties  to* 
gether. 

The  plaintiffs  allege  in  their  complaint 
that  they  were  wholly  inexperienced  in  the 
hotel  business,  which  the  defendants  well 
knew;  that  the  defendant  Angus  McAulay 
fraudulently  represented  that  toe  hotel  had 
for  a  long  time  been  earning  a  net  income 
of  over  $1,000  per  month;  that  there  were 
a  large  number  of  transient  guests;  that 
the  defendant  Angus  McAulay  exhibited  the 
register  containing  the  names  of  the  guests, 
and  misrepresented  the  number  of  rooms 
rented  to  permanent  guests,  the  amount  of 
the  rental  received  therefor,  and  that  the 
guests  would  remain  permanently  in  the 
hotel;  that  the  representations  were  made 
to  induce  the  plaintiffs  to  purchase;  that 
they  relied  upon  these  representations,  and 
had  no  opportunity  to  investigate  or  obtain 
knowledge  thereof;  that  the  hotel  had  not 
earned  $1,000  net  per  month,  nor  any  other 
sum,  but  had  been  operated  at  a  loss ;  that 
the  names  on  the  hotel  register  so  exhibited 
had    been   fraudulently   and    falsely   placed 
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tbereon  for  tbe  itnrpose  of  defrauding  the 
plaintiffs ;  tbat  many  of  the  hotel  guests 
weie  co-consplratora  of  the  defendants,  paid 
no  rent,  and  kept  their  rooms  for  the  pur- 
pose of  defrauding  the  plaintiffs;  that  the 
real  Talne  of  the  property  was  $8,300,  where- 
by the  defendants  had  been  and  were  dam- 
aged in  the  sum  of  $10,200. 

The  defendants,  in  answer  to  the  com- 
plaint, after  denying  generally  the  charges 
of  fraud  and  overreaching,  alleged  afflrma- 
tively  that  the  plaintiffs  were  to  pay  $2,800 
in  cash,  $900  In  a  solvent  real  estate  mort- 
gage, transfer  80  acres  of  land  represented 
by  the  plaintiffs  to  be  worth  $4,000,  and 
which  was,  in  fact,  worth  only  $1,000,  to 
execute  the  $10,200  mortgage  described  in 
the  complaint,  and  to  be  allowed  the  said 
Bom  of  $800  cash  paid  to  the  agent ;  that  the 
plaintiffs  made  their  dwn  Inquiries  and  re- 
lied thereon;  tbat  one  Van  Dusen  was  a 
part  owner  in  the  hotel  by  conveyance  of  an 
Interest  from  the  plaintiffs,  and  was  there- 
fore a  necessary  party;  and  that  the  plain- 
tiffs negotiated  a  second  mortgage  to  the 
Northern  Bank  &  Trust  Company  of  Seattle 
in  the  sum  of  $3,000. 

A  demurrer  to  this  affirmative  matter  was 
sustained  for  the  reason  that  the  facts  there- 
in stated  might  all  be  shown  under  a  general 
denial.  Whereupon  the  defendants  filed  an 
amended  answer  substantially  the  same  as 
the  original,  except  omitting  the  affirmative 
matter. 

[1]  A  number  of  errors  are  assigned  which 
we  win  consider  in  the  order  as  stated  in  the 
appellants'  brief.  In  the  instructions  to  the 
Jury  the  court  stated  the  measure  of  dam- 
ages to  be: 

"The  difference  between  the  purchase  price  of 
■aid  hotel  and  Its  value  at  the  time  of  the  sale." 

It  is  conceded  that  the  purchase  price  was 
sufficiently  shown,  for  both  parties  agree 
that  it  was  to  be  $18,500.  But  it  is  argued 
by  the  appellants  that  there  was  no  proof  of 
the  actual  value  at  that  time.  The  evidence, 
however,  tended  to  show  that  the  value  of 
the  furniture  In  the  hotel  at  that  time,  if 
new,  would  be  worth  about  $8,500,  but  that 
In  its  condition  at  that  time  was  worth  much 
less  than  that  sum.  The  evidence  also  tend- 
ed to  show  tbat  the  lease  upon  the  premises 
extended  for  a  period  of  something  more 
tlian  a  year,  and  also  that  there  was  no  profit 
in  the  l>asine88;  that,  instead  of  making  a 
profit,  it  was  a  losing  venture  at  the  time 
the  sale  was  made.  It  is  apparent,  we  think, 
that  the  Jury  was  authorized  to  find  upon 
this  evidence,  if  they  believed  it  to  be  true, 
that  the  value  of  the  property  sold  to  the 
plaintiffs  was  much  less  than  the  agreed 
price,  which  was  based  upon  false  and  fraud- 
ulent representations  relied  upon  by  the 
plaintiffs.  We  are  satisfied,  therefore,  tliat 
there  was  sufficient  evidence  to  go  to  the  Jury 
upon  the  question  of  value  at  the  time  of 
sale. 


[2]  The  court  instructed  the  Jury  as  fol- 
lows : 

"The  fact  tbat  the  plaintiffs  may  or  may  not 
have  given  a  chattel  mortgaKe  to  the  Northern 
Bank  &  Trust  Company  is  immaterial,  and  in 
no  wise  relieves  him  from  the  obligation  to  pay 
the  purchase  price  of  said  hotel,  nor  does  it 
relieve  the  defendants  from  their  obligations 
to  pay  damages  for  any  misrepresentations  they, 
or  either  of  them,  may  have  made  to  plaintiffs, 
if  you  find  from  a  fair  preponderance  of  the 
evidence  tbat  the  defendants  made  any  misrep- 
resentations, and  that  the  plaintiffB  relied  there- 
upon or  were  expected  so  to  do  by  the  defend- 
ants, and  were  damaged,  then  your  verdict 
would  be  for  the  plaintiffs." 

It  is  argued  by  the  appellants  that  this 
instruction  is  erroneous  because  of  the  use 
of  the  words  "or  were  expected  so  to  do." 
These  words  are  singled  out  of  this  Instruc- 
tion. Standing  alone,  they  might  be  con- 
sidered erroneous.  But  the  court  had  already 
Just  previously  instructed  the  Jury  as  fol- 
lows: 

"The  court  further  instructs  you  that,  if  you 
find  from  a  fair  preponderance  of  the  evidence 
tbat  the  defendants  made  any  representations 
to  plaintiffs  as  alleged  in  the  complaint  with 
intent  to  deceive  them  and  to  induce  them  to 
rely  thereupon,  and  that  plaintiffs  did,  in  fact, 
rely  thereon,  and  were  damaged,  then  and  in 
that  event  the  court  instructs  yon  tbat  your 
judgment  must  be  for  the  plaintiSs.    •    •    •  •• 

Taken  as  a  whole,  there  can  be  no  doubt 
that  the  court  did  not  mean  to  tell  the  Jury 
that  they  might  find  for  the  plaintiff  If  mis- 
representations were  made  which  were  Blm> 
ply  expected  to  be  relied  upon,  but  which 
were  not,  in  fact,  relied  upon.  Taking  all 
the  instructions  together.  It  is  clear  that  the 
court  Instructed  the  Jury  that  they  must  find 
that  the  misrepresentations  were.  In  fact,  re- 
lied upon. 

[3]  It  is  further  contended  that  this  In- 
struction is  erroneous  because  it  tells  the 
Jury  tbat: 

"If  you  find  from  a  fair  preponderance  of  the 
evidence  that  the  defendants  made  any  misrep- 
resentations, and  that  the  plaintiffs  relied  there- 
upon, or  were  expected  so  to  do  by  the  defend- 
ants, and  were  damaged,  then  your  verdict 
would  be  for  the  plaintiCta." 

But  the  court  had  previously  Instructed 
the  Jury  tbat: 

"Fraud  will  not  be  presumed,  and  must  be  es- 
tablished by  proof  -either  direct  or  circumstan- 
tial. If  by  the  latter,  the  circumstances  relied 
u^on  must  be  such  as  to  reasonably  consist  only 
with  the  intent  to  defraud  and  to  be  in  some 
degree  inconsistent  with  an  honest  intent.  It 
cannot  he  established  by  strained  inference,  or 
rest  upon  conjecture." 

"The  court  further  instructs  yon  that  the 
plaintiffs  in  this  case,  before  they  are  entitled 
to  a  verdict  at  your  hands  upon  the  ground  of 
fraud  inducing  the  making  of  a  contract,  must 
establish  such  fraud  by  clear  and  convincing  ev- 
idence." 

And  more  to  the  same  effect  We  are  satis- 
fied that  the  objections  to  this  Instruction 
made  by  the  appellants  are  without  merit 

[4,  (]  The  court  also  Instructed  the  Jury  as 
follows : 

"The  court  further  Instructs  yon  that  the 
defendants  having  made  no  counterclaim,  or 
charge,  that  the  plaintiffs  have  failed  to  keep 
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their  part  of  the  hargain,  I  Instruct  yon  it  ia 
immaterial  as  to  bow  or  where  the  plaintiffs  ob- 
tained the  purchase  price,  and  ;|rou  are  further 
instructed  to  disregard  all  testimony  showinf; 
or  tending  to  show  that  the  plaintiffs  borrowed 
any  of  the  purchase  price  from  any  outsider, 
whether  upon  a  chattel  mortgage  or  otherwise." 

It  is  claimed  that  this  instractlon  ia  a 
comment  upon  the  facts;  and  farther,  that  it 
withdraws  from  the  Jury  the  defendants' 
counterclaim  or  offset.  No  counterclaim  was. 
In  fact,  pleaded.  It  is  true  In  tbe  original 
answer  there  was  a  statement  to  the  effect 
that  the  plaintiffs  "represented  certain  laud 
to  be  worth  $4,000,  but  which,  in  truth  and 
in  fitct,  was  only  worth  $1,000,  and  no  more." 
But  tills  does  not  rise  to  the  dignity  of  a 
counterclaim.  It  was  not  alleged  nor  claim- 
ed upon  the  trial  that  this  difference  In  value, 
if  true,  should  be  offset  against  any  dam- 
ages wlilch  the  plaintiffs  were  entitled  to  re- 
cover. Tbe  tact  very  clearly  api>ears  upon 
the  evidence  that  tbe  plaintiffs  had  never 
seen  the  land,  and  so  stated  to  defendants 
before  the  trade,  and  made  no  representa- 
tions as  to  what  it  was  worth.  There  was 
evidence  to  the  effect  that  the  defendants 
had  made  an  investigation  of  the  tract  of 
land,  and  took  It  at  the  estimated  value  of 
^,000  after  the  examination.  We  are  satis- 
fled,  therefore,  that  the  court  properly  In- 
structed the  jury  upon  tills  question.  The 
instruction  was  not  a  comment  upon  tbe 
facts.  It  simply  excluded  certain  evidence 
from  the  consideration  of  the  Jury;  and  this 
exclQslon,  we  think,  was  proper.    - 

The  appellants  next  argue  that  the  court 
erred  in  sustaining  the  demurrer  to  the  orig- 
inal answer.  We  have  already,  in  substance, 
determined  this  question. 

[I]  Tbe  appellants  next  argue  that  the 
court  erroneously  instructed  the  Jury  upon 
the -measure  of  damages,  as  follows: 

"In  the  event  your  verdict  is  for  the  plain- 
tiffs, in  determining  the  amount  of  damages 
they  have  suffered,  if  you  find  they  have  suffered 
damage,  I  instruct  you  that  the  measure  of  dam- 
ages herein  would  be  the  difference  between  the 
purchase  price  of  said  hotel  and  its  value  at  the 
time  of  the  sale." 

The  appellants  argue  that  this  is  not  the 
correct  measure  of  damages.  They  rely  upon 
the  rule  as  stated  In  Hunt  v.  Allison,  77 
Wash.  6S,  137  Pac.  822,  where  this  court 
said: 

"Where  property  is  sold,  and  the  purchaser 
subsequently  brings  an  action  charging  fraudu- 
lent representations,  the  measure  of  damages  is 
the  difference  between  the  value  of  the  property 
transferred  at  the  time  of  the  sale  and  what 
its  value  would  liave  I>een  if  it  had  been  as  rep- 
rescDted." 

There  Is  no  substantial  difference  between 
tbe  mie  as  stated  in  Hunt  v.  Allison  and  the 
one  given  in  this  case.  The  substance  is  the 
same.  If  the  property  had  been  as  repre- 
sented, its  agreed  value  was  $18,500.  The 
difference  between  that  sum  and  its  real 
value  at  the  time  of  sale  was  the  measure 


of  damages,  and  tliat  is  what  the  oonrt  told 
the  Jury. 

[J]  The  appellants  next  argue  at  length 
that  the  evidence  is  insufficient  to  sustain  the 
verdict.  We  have  read  the  al>stract  of  the 
record  with  wme  care,  and  conclude  that 
there  Is  sufficient  evidence  In  the  record  to 
Justify  tbe  Jury  In  its  finding  tliat  fraudu- 
lent representations  were  purposely  made, 
and  were  relied  upon  by  the  plaintiffs  in 
purchasing  the  property.  This,  of  course, 
was  a  disputed  question  of  fiict.  But  there 
is  ample  evidence  in  the  record.  If  believed 
by  the  Jury,  to  Justify  the  finding.  It  would 
serve  no  useful  purpose  to  set  the  evidence 
out  in  this  optaion, 

[8]  During  the  argument  to  the  Jury  the 
plaintiffs'  attorney  said:  "Defendants'  at- 
torneys dare  not  open  up  McAuIay's  record 
since  he  came  l>ack  from  prison."  An  exxxp- 
tion  was  taken  to  tills  remark.  Tbe  court 
thereupon  instructed  the  Jury  to  disregard 
the  remark,  and  told  the  Jury,  In  substance, 
that  the  argament  of  cotinsel  was  not  evi- 
dence, and,  when  not  supported  by  the  evi- 
dence, should  be  disregarded;  that  It  was 
the  duty  of  the  Jury  to  ezerdse  the  same 
degree  of  fairness  and  Impartiality  that  they 
would  expect  from  the  court  if  they  as  in- 
dividtiahs  were  submitting  their  cases  to  ttie 
court  During  the  progress  of  tlie  trial  it 
was  shown  without  objection  tliat  the  de- 
fendant McAulay  had  served  a  term  in  the 
penitentiary  of  this  state,  and  had  l>een 
pardoned  therefrom.  WbUe  the  remark  of 
counsel  may  have  been  Improper,  we  are  sat- 
isfied that  when  the  court  Instructed  the  Jury 
as  It  did  to  disregard  the  remark,  and  not  to 
consider  remarks  of  that  character,  whatever 
error  was  made  by  counsel  was  cured  by  the 
court  We  think  no  prejudice  could  have 
resulted  therefrom. 

The  other  errors  assigned,  we  thinlc,  are 
not  of  sufficient  moment  to  Justify  farther 
consideration.  Tbe  instructions  given  by  the 
court  were  fair  and  fully  covered  the  ques- 
tions involved,  and  were,  we  tliink,  corre<^ 
statements  of  the  law. 

We  find  no  prejudicial  error  In  the  record, 
and  the  Judgment  is  therefore  affirmed. 

MORRIS,  O.  X,  and  PABKESt,  HOI- 
COMB,  and  CHADWICK,  JJ,  concur. 


(S4  Wash.  e«) 
OAKSTENS  PACKING  CO.  v.  EMPIRE! 
STATE  SURETY  CO.    (No.  11812.) 

(Supreme  Court  of  Washington.    March  28, 
1916.) 

mxmioipal  cobporations  ^»347  —  publio 
Pkopebtt—Contbaots— Notice. 

Where  one  furnished  supplies  to  a  contrac- 
tor under  separate  contracts  to  grade  streets 
of  a  city,  and  gave  separate  bonds  given  under 
Rem.  &  Hal.  Code,  t|  115&-1161,  condiUoned 
on  a  faithful  performance  of  the  contracts  and 

Eayment  for  materials  and  supplies,  a  notice  by 
im  directed  to  the  city  and  the  surety  whi<A 
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•ed  forth  three  contracta  and  spedfiea  one  bond, 
and  which  redtea  that  supplies  were  furnished 
by  him  for  carrying  on  "said  contract,"  but 
which  taOa  to  indicate  the  contract,  is  insuffi- 
cient 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporation)*,  Cent  Dig.  H  870,  877;  Dec  Dig. 
S=.347.] 

DQMLrtment  1.  Appeal  from  Saperlor 
Coort,  King  County;  Kenneth  Mackintosh, 
Jndge. 

Action  by  the  Carstens  Packing  Company 
against  the  Empire  State  Surety  Company 
and  another.  From  a  Judgment  for  plain- 
tiff, defendant  named  appeals.  Reversed  and 
remanded,  with  instructions. 

Baosman  ft  Kelleber,  of  Seattle,  for  appel- 
lant Ryan  ft  Deamond,  of  Seattle,  for  re- 
q^ondent. 

CROW,  J.  Action  by  Carstens  Packing 
Company,  a  corporation,  against  L.  O.  Mc- 
Gulre  and  F.  W.  McGulre,  copartners,  as 
principals,  and  Empire  State  Surety  Com- 
pany, a  corporation,  as  surety,  to  recover  the 
purchase  price  of  provisions  and  supplies 
sold.  The  McGoire  Bros,  defaulted..  The 
surety  company  interposed  a  demurrer  to  the 
complaint,  which  was  overruled.  Thereupon 
it  refused  to  plead  further,  and  it  now  ap- 
peals from  a  Judgment  entered  against  it  for 
the  amount  claimed. 

The  action  is  predicated  upon  two  surety 
bonds,  alleged  to  have  been  given  In  compli- 
ance with  the  reQulrements  of  sections  116^ 
1161,  Rem.  ft  BaL  Code,  and  the  only  gues- 
tiop  presented  is  whether  the  complaint 
states  a  cause  of  action  against  the  surety 
company.  Respondent  ta  one  cause  of  action. 
In  substance,  alleged  that,  on  September  26, 
1911,  and  on  October  28,  1911,  the  defend- 
ants McOulre  Bros.,  for  a  valuable  considera- 
tion, entered  into  two  written  contracts  with 
the  dty  of  Anacortes,  whereby  they  con- 
tracted to  grade  and  Improve  certain  streets 
in  districts  known  as  Improvement  district  77 
and  Improvement  district  80,  respectively; 
that  they  completed  the  contracts;  that  at 
the  time  of  the  execution  of  the  contracts  the 
defendants  McOulre  Bros.,  as  principals,  and 
the  appellant  Empire  State  Surety  Company, 
as  surety,  to  secure  the  city  and  for  the  pur- 
pose of  protecting  it  against  claims  for  labor, 
material,  and  supplies  furnished  to  McGulre 
Bros,  executed  and  delivered  to  the  dty  their 
two  certain  bonds  of  indemnity  in  the  sum 
of  18,432.25  on  district  77,  and  in  the  sum  of 
$9,300  on  district  80,  which  bonds  were  sever- 
ally conditioned  that  the  defendants  McGulre 
Bros,  would  faithfully  perform  the  provisions 
of  th^r  respective  contracts  and  pay  all  lab- 
orers, mechanics,  subcontractors,  and  materi- 
almen, and  all  persons  famishing  the  con- 
tractors with  provisions  and  supplies  for  the 
carrying  on  of  the  work  under  the  contracts; 
that  the  grading  and  improvement  under  the 
several  contracts  was  carried  on  by  McGulre 
Bros,  simultaneously;  that  in  their  work  and 


operations  thereunder  they  maintained  and 
conducted  a  general  boarding  camp  where  all 
their  employes  and  laborers  working  under 
the  contracts  were  boarded ;  that  respondent, 
at  the  special  Instance  and  request  of  Mc- 
Gulre Bros.,  furnished  them  with  meats,  pro- 
visions, and  supplies  of  the  reasonable  value 
of  $626.15  for  use  in  the  boarding  camp,  and 
that  the  same  were  used  in  carrying  on  said 
work  and  in  the  maintenance  and  conduct  of 
the  boarding  camp;  that  within  30  days  after 
the  completion  of  the  work  and  its  acceptance 
by  the  city,  respondent  filed  with  the  dty 
clerk  a  notice  of  its  claim  for  the  value  of 
the  meats,  provisions,  and  supplies  so  fur- 
nished, and  that  no  part  thereof  has  been 
paid.  Copies  of  the  two  separate  contracts, 
the  two  separate  bonds,  and  the  notice  of 
claim  filed  with  the  city  clerk  under  section 
1161,  Rem.  &  Bal.  Code,  were  attached  to 
the  completlnt,  and,  by  proper  allegatlona, 
were  made  a  part  thereof.  Omitting  formal 
parts,  the  notice  which  was  directed  to  the 
city  and  the  appellant  surety  company  reads 
as  follows: 

"The  Carstens  Packing  Company,  a  corpora- 
tion, holding  a  daim  against  McGnire  Bros., 
contractors  doing  public  work  in  the  city  of 
Anacortes,  Wash.,  in  local  improvement  dis- 
tricts Noe.  77,  78,  and  80,  in  the  amount  of 
five  hundred  and  twenty-six  and  16/100  ($526.- 
15)  dollars,  for  supplies  furnished  the  said  Mc- 
Gulre Bros,  for  the  carrying  on  of  the  said  con- 
tract, herewith  gives  notice  of  its  said  claim 
against  the  said  McOulre  Bros.,  the  dty  of 
Anacortes,  and  the  bond  filed  by  said  McGnire 
Bros." 

It  will  be  noticed  that  two  separate  con- 
tracts are  alleged  in  the  complaint,  one  for 
improvement  district  77,  and  one  for  im- 
provement district  80;  that  separate  bonds 
were  written  to  secure  the  performance  of 
these  several  contracts;  that  three  Improve- 
ment districts  numbered  77,  78,  and  80  are 
mentioned  in  the'  notice  of  claim  filed  with 
the  dty  clerk,  and  that  neither  the  notice 
nor  the  complaint  segregates  the  value  of 
meats,  provisions,  and  supplies  furnished  on 
account  of  one  district  from  those  furnished 
on  account  of  another.  Appellant  insists 
that  the  complaint  Is  insuffident,  for  the  rea- 
son that  the  notice  of  daim  embraces  three 
separate  local '  improvement  districts  and 
makes  a  single  daim  against  "the  bond,"  not 
bonds,  for  $526.16,  while  the  complaint  al- 
leges that  supplies  were  furnished  on  account 
of  two  contracts  in  districts  77  and  80,  there- 
by making  the  claim  and  complaint  too  in- 
definite for  enforcement;  and  that  the  re- 
spondent has  failed  to  segregate  the  items 
famished  under  the  various  contracts,  or  to 
state  the  amounts  claimed  against  the  re- 
spective bonds. 

The  controlling  question  before  us  is  wheth- 
er the  notice  of  appellant's  claim  is  sufflclent 
to  sustain  its  alleged  cause  of  action.  As 
above  stated,  the  notice  sets  forth  three  ccn- 
tracts,  but  specifies  one  bond  only.    Ther* 
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Is  no  apparent  metbod  by  wblcb  we  can  de- 
termine whether  the  supplies  were  furnished 
for  all  three  of  the  contracts,  for  two,  or  for 
one,  or  what  proportion  was  furnished  to 
any  one.  The  notice  of  claim  says  the  sup- 
plies were  furnished  for  the  carrjrlng  on  of 
"said  contract,"  but  falls  to  Indicate  which 
contract  is  meant.  The  bonds  mentioned  in 
the  complaint  were  separate,  and  were  given 
to  secure  the  performance  of  separate  con- 
tracts. It  is  apparent  that  a  cause  of  action 
cannot  arise  upon  one  bond  for  supplies  and 
materials  furnished  to  aid  in  the  perform- 
ance of  a  contract  secured  by  another  bond. 
It  is  Impossible  to  determine  from  the  no- 
tice of  claim  what  proportion  of  the  supplies 
respondent  claims  was  furnished  towards 
the  performance  of  the  contract  for  district 
77,  what  for  district  78,  or  what  for  district 
80.  It  would  seem  that  the  notice,  although 
In  substantially  statutory  form,  in  view  of 
the  several  bonds  pleaded,  is  so  vague,  in- 
definite, and  uncertain  In  its  terms  and  recit- 
als that  it  cannot  be  held  to  constitute  a 
compliance  with  the  itequirememts  of  the 
statute.  A  notice  of  claim  under  contracts 
such  as  these  is  quite  analogous  to  the  claim 
of  a  materialman  under  the  mechanic's  lien 
law.  A  lien  notice  under  the  latter  statute 
must  be  sufflcleiitly  definite  to  enable  the 
court  to  determine  the  particular  property 
upon  which  the  lien  is  claimed,  and  the 
amount  of  material  supplied  and'  used.  In 
Sarginson  v.  Turner  Investment  Co.,  C9 
Wash.  234,  124  Paa  379,  the  plaintiff  sought 
to  foreclose  a  single  lien  tor  labor  and  mate- 
rials furnished  toward  the  construction  of 
four  separate  dwelling  houses.  It  appeared 
that  the  claimant  did  not  keep  separate  ac- 
counts with  these  buildings,  but  that  he 
sought  to  enforce  a  single  lien  against  all 
four  houses.  We  held  this  could  not  be  done 
because  of  his  failure  to  segregate  the  spe- 
dflc  amount  of  materials  furnished  towards 
and  used  in  each  building. 

If  respondent  can  present  one  general  no- 
tice of  claim  for  supplies  furnished  towards 
the  fulflUmeut  o£  two  separate  contracts 
without  segregation,  and  can  thereby  enforce 
a  liability  against  a  surety,  upon  two  sepa- 
rate bonds  given  to  secure  such  contracts, 
there  is  no  reason  why  it  could  not  enforce  a 
single  claim  on  account  of  20  or  more  con- 
struction contracts,  the  performance  of  which 
was  secured  by  a  like  number  of  separate 
bonds.  The  notice  of  claim  Indicates  that 
some  of  the  supplies  might  have  been  fur- 
nished on  contract  78.  It  neither  appears 
from  the  notice  nor  from  the  complaint 
whether  any  bond  was  given  to  secure  the 
performance  of  th.'«t  contract  The  presump- 
tion is  that  such  a  bond  was  given,  but  there 
can  be  no  presumption  that  appellant  was 
surety  upon  that  bond.  If  any  of  the  sup- 
plies were  used  in  the  performance  of  that 
contract,  the  bond  executed  by  appellant  cer- 


tainly could  not  be  beld  for  such  supplies. 
We  are  compelled  to  hold  the  notice  of  claim 
filed  with  the  city  was  InsufBdeut,  and  that 
the  complaint  tailed  to  state  a  cause  of  ac- 
tion. 

The  Judgment  la  reversed,  and  the  canse 
remanded,  with  Instructions  to  sustain  tbe 
demurrer. 

CHADWICE,  BLUS,  and  MAIX,  JJ.,  con- 
cur. 


(M  Wash.  «S) 

STATE  V.  SNTDEB.    (No.  12487.) 

(Supreme  Court  of  Washington.    March  22, 
1915.) 

1.  Witnesses  ^=364— Cokpktenot-^Ditobcbo 
Spouses. 

Under  Rem.  &  BaL  Code,  |  1214,  providing 
that  husband  or  wife  shall  not  be  examined  as 
a  witness  against  the  other  without  consent  of 
the  other,  nor  shall  either,  during  marriage  or 
afterwards,  without  the  consent  of  the  other,  be 
examined  as  to  any  communication  made  by  one 
to  the  other  during  the  marriage,  as  to  matters 
occurring  during  the  marriage,  not  constitut- 
ing such  a  communication,  a  divorced  wife  is  a 
competent  witness  against  her  former  husband. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  180,  181;    Dec.  Dig.  «s»64.] 

2.  Witnesses    «=>100  —  Coicpbtenct  —  Di- 
voBCED  Spouses— "Ant  Communication." 

"Any  communication"  by  husband  or  wife 
to  the  other  during  marriage,  as  to  which  un- 
der Rem.  &  Bal.  C!ode,  J  1214,  neither  is  a  com- 
petent witness  against  the  other  after  divorce. 
Is  a  confidential  communication,  or  such  as  is 
induced  by  the  marriage  relation. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  ^  737;    Dec.  Dig.  iS=»190. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Any.] 

Department  2.  Appeal  from  Superior 
Court,  Kittitas  County ;  Ralph  Eauffman, 
Judge. 

James  A.  Snyder  was  convicted,  and  ap- 
peals.   Affirmed. 

O.  O.  Felkner,  of  EUensburg,  for  appel- 
lant .  F.  A.  Kern  and  Newton  Henton,  both 
of  EUensburg,  for  tbe  State. 

MAIN,  J.  Tbe  defendant  in  this  case  was, 
on  the  Ist  day  of  November,  1913,  by  infor- 
mation charged  with  the  crime  of  unlawfully, 
feloniously,  carnally  knowing  a  certain  fe- 
male child  under  the  age  of  15  years,  and 
not  the  wife  of  the  defendant.  In  the  infor- 
mation the  crime  is  alleged  to  have  been  com- 
mitted on  or  about  the  1st  day  of  June,  1911. 
To  the  information  the  defendant  pleaded 
not  guUty.  The  Jury  returned  a  verdict  of 
guilty  as  charged.  A  motion  for  a  new  trial 
being  made  and  overruled.  Judgment  was  en- 
tered upon  the  verdict  and  sentence  imposed. 
From  this  Judgment  and  sentence  the  appeal 
Is  prosecuted. 

The  female  child  mentioned  in  the  infor- 
mation was  the  stepdaughter  of  the  defend- 
ant; the  mother  of  the  child  was  his  then 
wife.     Subsequent   to   the   time   when   the 
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crime  Is  alleged  to  luiTe  been  committed,  and 
prior  to  the  date  of  the  trial,  the  wife  of 
the  defendant  had  been  divorced  from  him. 
Upon  the  trial,  and  over  the  objection  of  the 
defendant,  the  divorced  wife  was  permitted 
to  testify  to  certain  corroborative  acts  and 
facts.  At  the  time  when  the  crime  was  com- 
mitted, the  law  making  corroboration  neces- 
sary In  cases  of  this  character  had  not  been 
repealed.    I^ws  of  1913,  c  100,  p.  298. 

The  facts  in  this  case,  as  shown  by  the 
testimony  of  the  witnesses  on  behalf  of  the 
state,  are  of  such  a  revolting  character  that 
they  wUl  not  here  be  farther  detailed. 

[1]  The  principal  question  In  the  case  Is 
whether  a  divorced  wife  can  testify  against 
her  former  husband  as  to  facts  or  acts  oc- 
curring during  the  marriage  relation.  The 
statute  (Rem.  &  Bal.  Code,  g  1214),  after  pro- 
viding that  the  husband  shall  not  be  exam- 
ined for  or  against  his  wife  as  a  witness 
without  the  consent  of  the  wife,  nor  the 
wife  for  or  against  the  husband  without  the 
consent  of  the  husband,  continues: 

"Nor  aball  either,  during  marriage  or  after- 
wards, without  the  consent  of  the  other,  be 
examined  as  to  any  communication  made  by  one 
to  the  other  during  marriage." 

Under  this  statute  the  divorced  wife  was 
a  competent  witness  against  the  appellant, 
except  as  to  communications  made  by  one  to 
the  other  during  the  marriage.  State  v.  Nel- 
son, 39  Wash.  221,  81  Paa  721. 

[2]  "Any  communication,"  as  mentioned  in 
the  statute  means  coiifidentlal  communlca- 
tiona,  or  such  as  are  Induced  by  the  mar- 
riage relation.  Sackman  v.  Thomas,  24 
Wash.  660,  64  Pac.  819 ;  In  re  Van  Alstlne's 
Estate,  26  Utah,  193,  72  Pac.  942;  4  Wig- 
more,  Evidence,  p.  3263.  The  a<!t8  and  facts 
testified  to  by  the  former  wife  were  In  no 
sense  confidential  communications,  or  such  as 
were  induced  by  the  marriage  relation.  One 
fact  to  which  she  testified  was  that  on  a  cer- 
tain occasion  she  found  her  then  husband  In 
the  act  of  sexual  intercourse  with  her  daugh- 
ter, the  complaining  witness. 

The  other  questions  presented  lu  the  appel- 
lant's brief  have  been  considered,  but  in  none 
of  them  Is  there  substantial  merit. 

The  judgment  will  be  affirmed. 

MORBIS,  C.  J.,  and  FULLEBTON,  CROW, 
and  ELLIS,  J3.,  concur. 


(»  Waab.  481)  

PRENTISS  et  ux.  v.  BOGABT  et  al. 

(No.  12373.) 

(Supreme  Court  of  Washington.    March  22, 
1915.) 
1.  Husband  and  Wrrts  i8=>102— Misconduct 
or  Husband— Liability  op  Wife. 

A  wife  is  not  liable  for  malicious  prosecu- 
tion and  false  imprisonment  based  on  the  act  of 
her  husband  procuring  the  arrest  and  prosecu- 
tion  of  the  party  complaining. 

WEA.  Note. — For  other  cases,  see  Husband  and 
ife,  (Jent.  Dig.  {{  378-380;    Dec.   Dig.  <g=> 
102.] 


2.  False  Txcprisonubnt  «=3l5  —  Malicious 
Pkosecution  ®=»42— Pakties  Liable. 

A  person  not  controlling  or  contributing 
to  the  act  of  another  causing  the  arrest  and 
prosecution  of  a  third  person  is  not  liable  to 
the  third  person  for  false  imprisonment  or  ma- 
licious prosecution. 

{Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  gg  6-67;  Dec.  Die.  <3=» 
l5;tMalicious  Prosecution,  Cent.  Dig.  gg  83-86; 
Dec.  Dig.  <8=»42.J 

3.  Malicious  Pbosecution  ^=»18  —  Pabtiks 
Liable— "Labcent"— "Owner." 

Where  a  trustee  in  bankruptcy  under  an 
order  of  the  referee  took  possession  of  a  wagon 
of  the  bankrupt  claimed  by  the  latter  to  be  ex- 
empt, and  finally  so  adjudged,  and  thereafter 
the  bankrupt  retook  the  wagon,  the  trustee 
causing  the  arrest  and  prosecution  of  the  bank- 
rupt for  larceny  under  laws  1909,  p.  997.  i 
349.  defining  larceny  as  the  taking  of  property 
with  intent  to  deprive  the  owner  thereof,  and 
section  51,  subd.  16,  defining  an  owner  as  any 
person  who  has  a  general  or  special  proporty 
or  lawful  possession,  was  not  liable  for  mali- 
cious prosecution ;  there  being  sufficient  to  sus- 
tain defense  of  probable  cause  under  Bern.  & 
Bal.  Code,  gg  2801,  2805. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  g{  23,  24,  29-38;  Dec. 
Dig.  «=»18. 

For  other  definitions,  see  Words  and  Phraa- 
ea.  First  and  Second  Series,  Larceny;  Owner.]  , 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  (bounty;  Ralph  C.  Bell, 
Judge. 

Action  by  E.  M.  Prentiss  and  wife  against 
Otto  Bogart  and  others.  From  a  judgment 
for  defendants,  plaintiffs  appeal.     Affirmed. 

C.  H.  Graves,  of  Bverett,  for  appellants. 
Stlger  &  Dally,  of  Everett,  for  respondenta 

CHADWICK,  J.  Many  facts  are  brought 
Into  this  case  by  counsel,  but  from  the  view 
we  take  of  it  it  will  not  be  necessary  to  re- 
cite all  of  their  troubles.  It  Is  enough  to  say 
that  appellant  Prentiss — who  will  be  referred 
to  as  appellant — being  indebted  to  the  .Park 
Place  Produce  Company,  and  being  subjected 
to  legal  process  for  the  collection  of  their 
debt,  made  a  voluntary  assignment  In  bank- 
ruptcy. Part  of  his  personal  property  con- 
sisted of  a  wagon.  This  he  claimed  to  be 
exempt.  The  referee  in  bankruptcy  held  it 
to  be  not  exempt  The  trustee  in  bankrupt- 
cy, the  respondent  E.  P.  Walker,  demanded 
possession  of  the  wagon  on  the  evening  of 
the  24th  of  June.  Possession  being  refused, 
under  the  advice  of  counsel  and  upon  the 
theory  that  the  goods  were  exempt,  the  trus- 
tee took  manual  possession,  and  left  the  wag- 
on at  or  near  the  place  of  the  Park  Place 
Produce  Company.  At  about  6  o'clock  oh  the 
next  evening  it  was  discovered  standing  in 
the  road  by  appellant  About  11  o'clock  that 
night  appellant  hitched  his  team  to  the  wag- 
on and  took  it  away.  On  the  next  morning 
the  trustee  again  demanded  possession.  Ap- 
pellant refused  to  surrender  the  wagon  to 
the  trustee,  whereupon  respondent  Walker 
caused  a  charge  of  petit  larceny  to  be  lodged 
against  appellant.     He  was  arrested,  tried 
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by  a  Jnry,  and  acquitted  by  tbe  Justice  of  the 
peace  having  Jurisdiction  of  the  case.  This 
action  was  brought  to  recover  damages  for 
malldoua  prosecution  and  false  imprison- 
ment 

[1]  Before  we  take  up  the  real  merit  of 
the  case  we  desire  to  say  that  we  know  of 
nv  rule  and  none  has  been  suggested  to  us 
that  would  warrant  the  court  in  holding  the 
wives  of  the  respondents  liable.  They  were 
properly  exonerated  by  the  court  below. 

[2]  Appellant  undertakes  to  hold  the  re- 
spondent Bogart  by  showing  certain  threats 
made  by  him  when  endeavoring  to  collect  the 
debt  to  the  Park  Place  Prodnoe  Company; 
Bogart  being  the  manager  thereof.  Whatev- 
er malice  or  motive  Bogart  may  have  harbor- 
ed against  plaintiff,  there  is  nothing  in  the 
testimony  to  show  that  it  in  any  way  con- 
trolled or  contributed  to  the  act  of  the  re- 
spondent Walker.  We  agree  with  the  trial 
Judge  that  Bogart  was  not  liable  to  answer 
for  false  ImprisonmeDt  or  malidons  proaecu- 
tton. 

Having  disposed  of  three  of  tbe  respond- 
ents' contentions,  tbe  only  inquiry  remaining 
'la  whether  the  judgment  of  the  trial  court 
was  a  proper  Judgment  with  reference  to  the 
respondent  Walker. 

[I]  It  ia  appellant's  contention  that  the 
property  was  exempt,  and  that  he  had  title 
to  it;  that  this  fact  was  known,  or  should 
have  been  known,  to  the  respondent  Walker, 
and  inasmuch  as  the  federal  District  Court, 
upon  an  appeal  to  it  from  the  finding  of  the 
referee,  thereafter  reversed  that  finding,  and 
adjudged  the  property  to  be  exempt,  respond- 
ent cannot  now  say  that  there  was  probable 
cause.  The  trial  Judge  properly  held  that, 
although  title  was  at  that  time  legally  in 
the  plaintiff,  the  trustee  nevertheless  had  a 
special  property  which  he  could  protect  by 
any  of  the  means  or  methods  which  the  law 
makes  available.  However  the  case  In  bank- 
ruptcy was  ultimately  decided,  the  property 
was  in  custodia  legis  at  the  time  appellant 
took  it  from  the  trustee. 

Admitting  for  the  sake  of  argument  that 
respondent  would  not  be  heard  to  urge  a 
defense  of  probable  cause  if  the  arrest  had 
been  made  under  the  old  statutory  definition 
of  i)etlt  larceny,  or  as  it  was  defined  at  com- 
mon law,  we  think  there  can  be  no  question 
that  there  was  sufficient  to  sustain  the  de- 
fense of  probable  cause  under  our  present 
definition  of  larceny  and  petit  larceny.  Rem. 
&  Bal.  Code,  Sf  2601,  2605. 

"Larceny"  is  defined  as  the  taking  of  prop- 
erty with  Intent  to  deprive  or  defraud  the 
owner  thereof.  Laws  1909,  {  349.  An  "own- 
er" is  any  person  who  has  a  general  or  spe- 
cial property  in  the  whole  or  any  part  there- 
of or  the  lawful  possession  either  actual  or 
constructive.    Laws  1909,  §  SI,  i>ar.  16. 

At  the  time  tbe  trustee  took  oossession  of 
tbe  property  under  the  ruling  of  the  referee. 


he  was  the  owner  of  it,  and  entitled  to  main- 
tain his  possession  as  against  all  tbe  world 
untU  the  finding  of  the  referee  was  reversed 
by  a  court  of  competent  Jurisdiction.  Hav- 
ing invaded  tbe  right  of  the  owner  in  an 
unlawful  way,  appellant  made  himself  sub- 
ject to  the  charge,  or,  in  other  words,  ther« 
was  probable  cause. 

We  have  not  overlooked  the  contention  oC 
plaintiff  that  it  was  the  duty  of  the  trustee 
to  begin  a  civil  action  for  the  recovery  of 
the  wagon,  and  that  he  should  not  be  sanc- 
tioned in  Ills  resort  to  the  criminal  side  of 
the  court  It  Is  a  sufficient  answer  to  this 
contention  to  say  that  where  a  man  pursues 
a  remedy  that  Is  open  to  him  under  the  law, 
he  cannot  be  charged  because  he  might  have 
pursued  some  other  remedy  more  favorable 
to  his  adversary.  Nor  does  it  well  become 
plaintiff  to  make  this  contention.  Had  ha 
pursued  his  right  upon  tbe  civil  side,  instead 
of  taking  tbe  property  in  the  manner  in 
which  he  did,  the  courts  would  not  have  been 
burdened  with  this  controversy. 

Other  questions  are  discussed  that  might 
be  material  if  there  were  sufficient  evidence 
to  connect  respondent  Bogart  with  the  arrest 
of  appellant  He  being  exonerated,  they  will 
require  no  diacnasioa. 

Affirmed. 

MORRIS.  O.  J.,  and  PARKER.  HOLOOMB, 
and  MOUNT,  JJ.,  concur. 


(U  Wash.  487) 
STATB  et  aL  ▼.  McOILVRA  et  at 
(Na  12393.) 

(Snpreme  Court  of  Washington.    March  22. 
191S.) 

1.  Public  Laxds  ^=olSli—Bnotat  liANoa  — 

PbBFKBENCK    PBIVILBOKa— APPBAIt-CaNCBIi- 

IiiTION— STATTJTES. 

Laws  1899,  p.  120  (Rem.  ft  Bal.  Code,  Si 
6751-6763).  as  to  dismissal  of  appeals  and  can- 
cellation of  preference  privileges  of  purchase, 
relating  to  tide  lands  of  the  first  class,  aoplies 
to   appeals    Involving    preference    privileges    to 

Enrchase  shore  land  of  the  first  class,  accorded 
y  Laws  1907,  p.  6,  declaring  by  section  6  that 
tbe  provisions  of  "any  existing  law  *  •  * 
relating  to  the  •  •  •  management  •  •  • 
and  disposition  of  •  •  •  tide  •  •  •  and 
other  lands  •  •  •  or  any  other  law  •  •  • 
applicable  thereto,"  shall  control  and  govern  the 
sale  and  disposition  of  said  shore  lands,  ex- 
cept as  hereby  modified,  altered,  or  repealed; 
"applicable  thereto,"  relating  to  the  classes  of 
lands  enumerated. 

[Ejd.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  598;   Dec.  Dig.  «=al86.] 

2.  Public  Laitds  «=»185  — Shokk  Lands  — 
Pbefebenck  Pbivileqeb— Appeal — Cancel- 
lation—Tolling  Statute. 

Under  the  cancellation  act  (Laws  1889,  p. 
120  [Rem.  &  Bal.  Code.  U  6751-6753]).  adopted 
in  and  made  a  part  of  tbe  shore  land  act  (Laws 
1907,  p.  4),  and  declaring  the  withdrawal  and 
cancellation  of  tbe  preference  privilege  of  pur- 
chase, where  appeal  from  the  board  of  land  com- 
missioners is  not  brought  to  trial  in  two  years, 
and  directing  the  Attorney  General  to  move  for 
dismissal  of  the  appeal,'  agreement  of  the  land 
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eommiasioner  to  aOow  en  appeal  to  rest  in  Btatu 
quo  pending  independent  litigation  as  to  the 
land,  is  inoperative  to  toll  the  statute. 

[EkL  Note.— For  other  cases,  see  Public  Liands, 
Cent.   Dig.  |  598;    Dea  Dig.  <S=»186.] 

Department  2.  Appeal  from  Superior 
Court.  King  County ;  Mitchell  Oilliam,  Judge. 

Motions,  on  behalf  of  the  State  and  the 
Board  of  State  Land  CommisBloners,  to  can- 
cel and  withdraw  preference  privileges  of 
OUrer  a  McOilvia  lind  others  to  purchase 
shore  lands,  and  to  dismiss  their  appeals  from 
orders  of  said  board,  were  denied,  and  the 
State,  Board,  and  Commissioner  of  Pnblic 
Lands  appeal,  Beversed  and  remanded,  with 
directions. 

W.  V.  Tanner,  Atty.  Gen.,  and  B.  B.  Camp- 
bell,, of  Olympla,  for  appellants.  Oliver  0. 
McGilvra  and  B.  M.  ^rmer,  both  of  Seattle, 
for  respondents. 

ELLIS,  J.  These  are  appeals  prosecnted 
on  behalf  of  the  state  of  Washington  and 
the  board  of  state  land  commissioners  from 
orders  of  the  superior  court  of  King  county 
denying  motions  made  by  the  Attorney  Gen- 
eral cm  behalf  of  the  state  to  cancel  and 
withdraw  certain  preference  privileges  to 
purchase  shore  lands  and  to  dismiss  appeals 
to  the  snpwlor  court  from  certain  orders  of 
the  board  touching  sudi  preference  prlvl- 


Tbe  facts  so  Car  as  material  are  these:  On 
March  21, 1908,  the  board  of  state  land  com- 
missioners, the  board  of  state  tax  commls- 
sioners,  and  the  Attorney  General,  pursuant 
to  the  provisions  of  chaptor  S,  Laws  of  1907, 
filed  an  appraisal  of  the  shore  lands  border- 
ing Lakes  Washington  and  Union  In  King 
county,  as  provided  In  that  act  On  April 
9  and  10.  1008,  separate  applications  to  pur- 
chase certain  of  these  shore  lands  were  filed 
with  the  commissioners  of  public  lands  by 
the  respondents  here.  These  applications 
ctmfllcted  wltit  one  another  In  that  the  ap- 
plicants had  applied  for  and  claimed  the 
preference  right  to  purchase  certain  of  the 
shore  lands  that  were  included  tn  other  ap- 
plications filed  In  accordance  with  chapter 
3,  Laws  of  1907.  In  view  of  these  conflicts 
the  applicants  were  required  by  the  board 
of  state  land  commissioners  to  furnish  proof 
of  their  ownership  of  the  uplands  tn  front  of 
the  lands  which  they  had  so  applied  to  pur- 
chase, mie  proofs  submitted  were  held  suf- 
ficient to  support  preference  purchase  rights 
to  only  a  part  of  tl^e  lands  Included  In  the 
several  applications.  The  board,  therefore, 
on  December  24,  1908,  entered  an  order 
awarding  to  the  several  applicants  the  right 
to  purchase  the  shore  lands  in  front  of  and 
adjoining  the  uplands  owned  by  them  as 
shown  by  the  written  proofs  submitted,  but 
In  each  Instance  excluding  a  part  of  the  shore 
lands  applied  for.  All  of  the  ajppllcants  ap- 
pealed to  the  superior  court  of  King  county 
from  this  order,  excepting  as  to  two  of  the 


applications  with  which  we  are  not  concern- 
ed. The  appeals  were  from  that  part  of  the 
order  rejecting  the  applications  as  to  part 
of  the  lands  and  awarding  the  right  to  pur- 
chase such  lands  to  other  applicants.  The 
notices  of  appeal  and  appeal  bonds  were  fil- 
ed In  the  office  of  the  commissioners  of  public 
lands  on  January  22,  1009.  Upon  the  filing 
of  these  notices  and  bonds  and  stipulations 
for  omsolldation,  transcripts  of  the  proceed- 
ings before  the  state  land  commissioners 
were  prepared  in  accordance  with  the  stipu- 
lations, and  forwarded  to  the  clerk  of  the 
superior  court  for  King  county  on  February 
20,  1909,  for  filing.  By  letter  addressed  to 
Oliver  C.  McGilvra,  one  of  the  applicants, 
who  was  then  and  la  now  acting  as  one  of 
their  attorneys,  the  applicants  were  advised 
of  the  making,  preparation,  and  forwarding 
to  the  clerk  of  these  transcripts  for  filing. 
(hi  June  30,  1000,  Mr.  McGUvra  paid  to  the 
land  commissioners  the  cost  of  the  jyrepara- 
tion  of  the  transcripts  and  acknowledged  re- 
ceipt of  the  notices  at  the  forwarding  of  the 
transcripts  to  the  derk  of  the  superior  court 
The  transcripts,  however,  wore  not  filed  un- 
til December  6,  1911.  They  constitute  the 
two  cases  Involved  In  this  appeal.  On  Janu- 
ary 20,  1914,  no  trials  or  other  proceedings 
than  those  above  mentioned  having  been  had 
or  taken,  the  Attorney  General,  on  behalf  of 
the  state  of  Washington'  and  the  board  of 
state  land  commissioners, '  served  upon  the 
ai^llcantB,  respondents  here,  motions  to  dls> 
miss  the  appeals  to  the  superior  court  and 
for  cancellation  and  withdrawal  of  the  pref- 
erence privileges  claimed  by  the  applicants. 
At  the  same  time  30  days'  notice  of  the  in- 
tention of  the  state  to  enforce  such  with- 
drawal and  cancellation  was  served  upon 
the  attorney  for  the  applicants.  These  mo- 
tions were  regularly  brought  on  for  hearing 
before  the  8ui)erior  court  for  King  county, 
and  on  May  20, 1914,  ordera  denying  the  mo- 
tions and  refusing  to  cancel  and  withdraw 
the  preference  privileges  to  purchase  claimed 
by  the  applicants  were  signed  and  entered. 
These  appeals  followed.  They  come  to  this 
court  by  agreement  as  one  consolidated  cause: 

[1]  'fhe  sole  question  presented  is  this:  Do 
the  provisions  of  sections  67S1  to  6753,  in- 
clusive. Rem.  &  BaL  Code,  touching  dismiss- 
al of  appeals  and  cancellation  of  preference 
privileges  of  purchase  relating  to  tide  lands 
of  the  first  class,  which  for  convenience  we 
shall  designate  as  the  "cancelation  act"  ap- 
ply also  to  appeals  involving  preference  priv- 
ileges to  purchase  shore  lands  of  the  first 
class,  as  accorded  by  chapter  8,  Laws  of  1907, 
which  we  shall  designate  as  the  "shore  land 
act"? 

The  cancellation  act  declares: 

"In  all  cases  Involving  the  prior  privllen  «t 

gorchase  of  tide  lands  of  the  first  class,  wheie- 
1  appeals  have  been  or  shall  be  taken  from  any 
decision  of  the  board  of  state  land  commisslon- 
ets  to  the  superior  court  and  In  which  no  trial 
has  been  or  shall  be  bad  in  ssld  suiierior  oonxt 
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for  a  period  of  time  exceeding  two  years  after 
the  date  of  the  talcing  of  Buch  appeal,  tlie  pref- 
erence privilege  of  purchase  Riven  to  the  abut- 
ting upland  owners  and  to  improvers  of  such 
tide  lands,  shall  be  and  the  same  is  hereby  de- 
clared to  be  withdrawn  and  canceled:  Provid- 
ed, however,  that  before  any  such  withdrawal 
or  cancellation  shall  take  place  or  effect  as  to 
any  tide  lands  involved  in  any  such  appeal  now 
pending  a  notice  of  ninety  days  shall  be  given 
to  all  parties  to  the  appeal  by  the  Attorney 
General  on  behalf  of  the  state  of  the  intention  of 
the  state  to  enforce  such  withdrawal  and  can- 
cellation. 

"The  Attorney  General  of  the  state  Is  author- 
ised and  directed  to  enter,  on  b^alf  of  the  state, 
motions  of  dismissal  in  all  such  appeals  now 
pending  or  hereafter  to  be  prosecuted:  Provid- 
ed, however,  that  as  to  appeals  hereafter  talcen 
thirty  days'  notice  shall  be  given  by  the  At- 
torney General  to  the  parties  to  such  appeal  of 
the  intention  of  the  state  to  enforce  such  with- 
drawal and  cancellation. 

"All  lands  so  withdrawn  shall  be  reappraised 
and  sold  in  the  manner  prescribed  by  law  for 
the  appraisement  and  sole  of  unapplied  for  tide 
lands  of  the  first  class." 

The  shore  land  act  relates  to  tbe  disposi- 
tion of  shore  lands  of  the  first  class  on  Lakes 
Washington  and  Union  In  King  county. 

Section  1  provides  for  the  survey,  apprais- 
al, and  platting  of  such  shore  lands. 

Section  2,  according  preference  privileges 
of  purchase,  reads  as  follows: 

"Within  twenty  days  following  the  filing  of 
the  final  appraisal  of  said  shore  lands  with  the 
commissioner  of  public  lands,  the  owner  or  own- 
ers of  lands  abutting  nr  fronting  upon  said 
shore  lands,  and  all  other  persons,  firms,  or 
corporations  having  the  preference  rip;ht  of  pur- 
chase, as  provided  by  any  existing  law  of  this 
state,  may  apply  for  the  purchase  of  said  shore 
lands  in  tbe  mode  and  manner  required  or  au- 
thorized by  any  existing  law  of  this  state,  ex- 
cept as  modified  or  amended  by  the  provision  of 
this  act  Such  application  shall  be  in  writing 
and  filed  within  said  twenty  days,  and  if  at 
the  end  of  said  twenty  days,  there  shall  be  no 
conflicting  applications  filed,  the  applicant  shall 
be  deemed  to  have  the  right  of  purchase.  And 
if  at  the  expiration  of  said  twenty  days  two  or 
more  applications  shall  have  been  filed  for  any 
tract  conflicting  with  each  other,  such  proceed- 
ings shall  be  had  as  is  authorized  or  required 
by  any  existing  law,  except  as  may  be  changed 
by  this  act:  Provided,  however,  that  in  case 
of  contest.  Interest  shall  be  charged  upon  the 
appraised  value  at  the  rate  prescribed  by  law 
from  the  date  of  the  expiration  of  said  twenty- 
day  period,  and  such  interest  shall  be  paid  at 
the  time  the  first  installment  of  principal  is 
made,  and  no  contract  shall  issue  unless  such  in- 
terest be  paid.  Any  of  said  shore  lands  re- 
maining unsold  and  where  there  is  no  pending 
application  for  the  purchase  of  the  same,  shall 
be  sold  in  the  same  manner  as  provided  by  law 
for  the  sale  of  school  and  granted  lands." 

The  repeated  use  of  the  words  "any  ex- 
isting law"  without  any  limitation  to  laws 
relating  to  shore  lands  eo  nomine,  found  in 
this  section,  was  manifestly  Intended  as  an 
adoption  of  any  provision  in  the  existing 
body  of  the  law  applicable  to  the  appraisal, 

•  sale,  preference  rights  of  purchase,  and  con- 
tests touching  state  lands,  including  tide 
lands,  where  different  or  modified  provisions 
are  not  found  in  the  shore  land  act  Itself. 

•This  conclusion  Is  made' ini^vltable  .by  sec- 
tion B  of  the  shore  land  act  which  declares: 


"The  provisions  of  any  existing  law  of  this 
state  relating  to  the  selection,  survey,  manage- 
ment, reclamation,  lease  and  disposition  of  the 
state's  granted,  school,  tide,  oyster  and  other 
lands  or  harbor  areas,  or  any  other  law  of  this 
state  applicable  thereto,  shall  control  and  gov- 
ern  the  establishment  of  the  harbor  lines,  sur- 
vey, platting,  appraisal,  sale  and  disposition  of 
the  shore  lands  mentioned  in  this  act,  except 
as  modified,  altered  or  repealed  by  the  provi- 
sions of  this  act." 

At  the  time  this  shorfe  land  act  was  passed 
the  cancellation  act  embodied  in  sections 
6761  to  6753,  supra,  was  an  existing  law.  By 
its  terms  that  law  only  applies  to  cases  in- 
volving preference  privileges  of  purchase  of 
tide  kmOt  of  the  first  clasa  No  cognate  mat- 
ter or  modified  provision  controlling  tbe 
withdrawal  and  cancellation  as  contained  in 
tills  section  Is  found  in  the  shore  land  act. 
If,  therefore,  the  declaration  of  section  5  of 
the  shore  land  act  is  not  a  sufficient  adoption 
of  the  cancellation  act,  then  it  is  not  sufficient 
to  adopt  any  provision  of  any  then  existing 
law  relating  to  tide  lands,  though  It  expressly 
mentions  any  existing  law  relating  to  the 
management  and  dispoeition  of  tide  lands. 
To  hold  that  section  5  does  not  adopt  the 
cancellation  act  would  nullify  the  explicit 
declaration  ,of  section  6  and  make  it  an 
adoption  of  no  existing  law  touching  tide 
lands  unless  such  law  also  expressly  included 
shore  lands.  In  which  case  the  adoption 
would  be  a  mere  snperfluity. 

It  is  clear  that  if  the  shore  lands  here  in- 
volved were  tide  lands  of  the.  first  class,  the 
preference  privilege  claimed  by  the  respond- 
ents would  be  forfeited,  and  the  court  would 
necessarily  have  decreed  their  cancellation 
and  withdrawal  and  the  dismissal  of  the 
appeals  to  the  superior  court  These  appeals 
were  taken  on  January  22, 1909,  approximate- 
ly five  years  before  the  motions  to  dismiss 
and  applications  for  cancellation,  thus  clear- 
ly falling  within  the  limitation  expressed  in 
the  cancellation  act  touching  tide  lands  of 
the  first  class.  If,  therefore,  the  provisions 
of  the  cancellation  act  relating  to  the  man- 
agement and  disposition  of  the  state's  tide  or 
other  lands  are,  by  the  shore  land  act,  in- 
corporated into  and  made  a  part  of  that 
act,  it  follows  also  of  necessity  that  the 
court  should  have  decreed  the  cancellation 
and  withdrawal  of  the  preference  privileges 
here  Involved  and  ordered  the  dismissal  of 
the  appeals.  There  is  not  a  single  provision 
in  chapter  3,  Laws  of  1907,  the  shore  land 
act,  which  either  expressly  or  impliedly  nega- 
tives the  intention  expressed  in  section  6  to 
adopt  the  cancellation  act  as  an  existing  law 
to  govern  and  control  the  termination  of  pref- 
erence privileges  asserted  under  the  shore 
land  act  On  the  contrary,  the  shore  land 
act,  taken  as  a  whole,  evinces  the  clear  in- 
tention of  the  Legislature  to  afford  every 
means  offered  by  any  existing  law  for  a 
speedy  disposition  of  these  lake  shore  lands. 
A  review  of  tbe  provisions  of  the  shore  land 
act  itself  shows  this  speedy  disposition  one 
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of  Us  dominant  purposes.  Tbe  act  shows: 
First,  a. :  sbortenlng  of  the  period  within 
which  aK>Ucatlons  to  pnrcliase  by  preference 
claiqiants  must  be  filed  from  30  to  20  days; 
second,  that  preference  privilege  claimants 
are  required  to  pay  interest  on  the  original 
appraised  value  of  those  shore  lands  from 
the  filing  of  their  applications  to  the  date  of 
completion  of  purchase;  third,  that  the  pro- 
ceeds from  the  sales  of  these  lalie  shore  lands 
are  to  be  placed  in  a  special  fund  known  as 
tbe  Alaska- Yukon-Pacific  Exposition  fund. 
By  subsequent  chapters  of  the  laws  of  1907 
approinlatlons  are  made  from  this  special 
fund.  We  have  recently  sustained  the  right 
of  tbe  board  to  reappraise  these  shore  lands, 
Bonckaert  v.  State  Board  of  Land  Commis- 
sioners, 146  Pac.  84&  But  tbe  legislative  in- 
tention evidenced  by  these  provisions  to  facil- 
itate the  speedy  disposition  of  those  shore 
lands  would  be  balked  for  lack  of  coercive 
power  and  procedure,  unless  the  provisions  of 
the  cancellation  act  are  construed  as  made 
a  part  of  the  shore  land  act  by  the  broad 
terms  of  adoptl<»i  of  "any  existing  law" 
found  In  sections  2  and  5  of  the  latter  act 
!No  provision  is  4nade  In  the  shore  land  act 
for  appeals  to  the  superior  court  in  contests 
tavolving  preference  privileges  of  purchase, 
other  than  the  broad  declaration  above  quot- 
ed that  all  existing  laws  relating  to  the 
management,  sale,  and  disposition  of  the 
state's  lands,  enumerating  certain  classes  and 
expressly  including  tide  lands,  but  not  shore 
lands  eo  nomine,  "or  any  other  laws  of  this 
state  ai^Ucable  thereto,"  shall  control  and 
govern  the  appraisal,  sale,  and  disposition  of 
shore  lands.  Obviously  the  power  to  dismiss 
a  halting  appeal  and  to  cancel  and  withdraw 
the  preference  right  of  purchase  pending  for 
years  uncompleted  by  payment  Is  essential 
to  any  disposition  of  the  state's  shore  lands, 
speedy  or  otherwise,  Just  as  It  Is  to  the  dis- 
position of  the  tide  lands  of  the  first  class. 
We  are  constrained  to  hold,  not  only  by  the 
clearly  apparent  purpose  of  the  act  to  be 
gathered  from  all  of  its  terms,  but  also  by 
the  express  declaration  contained  in  sections 
2  and  5  thereof,  that  the  shore  land  act  has 
adopted  the  earlier  cancellation  act  as  an 
Integral  part  of  Its  own  provisions  and  pro- 
cedure. 

We  find  no  merit  in  the  argument  that  the 
act  of  1901  (Laws  of  1001,  p.  98  et  seq.)  cover- 
ing the  subject  of  appeals  from  the  board  of 
state  land  commissioners  was  all  that  was 
adopted  by  section  6  of  the  shore  land  act. 
In  that  tbe  act  of  1901  referred  to  shore 
lands  as  well  as  to  tide  lands.  The  act  of 
1901  expressly  saved  from  Its  general  repeal- 
ing clause  (section  9)  the  provisions  of  the 
cancellation  act  of  1899.  Rem.  &  Bal.  Code,  §$ 
6751  to  6753,  Inclusive.  It  left  that  act  still 
In  full  force  as  to  tide  lands  of  the  first  class. 
Since  section  6  of  the  shore  land  act  adopts 
the  provision  of  any  existing  law  relating  to 


tide  lands,  It  Just  as  clearly  adopts  the  act 
of  1890  as  it  does  the  act  of  1901,  even  more 
clearly  in  fact,  since  tbe  act  of  1901,  which 
specifically  mentions  shore  lands,  would  ap- 
ply without  any  adoption  in  the  shore  laud 
act  of  1907. 

Nor  do  we  find  any  merit  in  tbe  claim  that 
the  words  "applicable  thereto"  In  section  5 
limits  the  adoption  of  existing  laws  to  those 
expressly  mentioning  shore  lands.  It  means 
Just  what  it  says: 

"Any  existing  law  •  •  •  relating  to  the 
•  •  ♦  management  •  ♦  »  and  disposition' 
of  •  •  •  tide  •  •  •  and  other  lands  •  •  • 
or  any  other  law  of  this  state  applicable  there- 
to." 

The  words  "applicable  thereto"  relate  to 
the  classes  of  lands  enumerated.  They  could 
not  relate  to  shore  lands  and  exclude  tide 
lands,  since  shore  lands  are  not  specifically, 
mentioned,  while  tide  lands  are. 

[2]  The  claim  that  the  delay  in  prosecut- 
ing these  appeals  In  the  superior  court  of 
King  county  was  due  to  certain  Independent 
litigation  in  the  federal  courts  toucUng  these 
shore  lands,  pending  which  the  former  state 
land  commissioner  agreed  to  allow  the  ap- 
peals to  the  superior  court  to  rest  in  statu 
quo,  does  not  aid  the  respondents.  The  can- 
cellation act,  which  we  have  found  was 
adopted  in  and  made  a  part  of  the  shore  land 
act,  not  only  authorises,  but  directs,  tbe  At- 
torney General  "to  enter  on  behalf  of  the 
state,  motions  of  dismissal  in  all  such  appeals 
now  pending  or  hereafter  to  be  prosecuted,'' 
when  not  brought  to  trial  "for  a  period  of 
time  exceeding  two  years  after  the  date  of 
the  taking  of  such  appeal,"  and  section  67S1 
expressly  declares  the  withdrawal .  and  can- 
cellation in  such  cases.  No  independent  liti- 
gation touching  such  shore  lands,  nor  any 
mere  undeititanding  with  tbe  state  land  com- 
missioner, can  be  held  suflldent  to  abrogate 
or  suspend  the  direct  command  thus  laid 
upon  the  Attorney  General  acting  on  behalf 
of  the  state,  nor  to  postpone  the  direct  stat- 
utory withdrawal  and  cancellation.  If  such 
considerations  were  sufiicient  to  toll  the  posi- 
tive limitation  contained  in  section  67S1,  thed 
almost  any  excuse  would  enable  the  prefer- 
ence privilege  claimant  to  file  bis  appeal  and 
let  it  stand  Indefinitely,  speculating  on  an 
advance  In  value  of  tbe  shore  lands,  risking 
nothing  but  interest  on  the  original  appraised 
value.  In  the  absence  of  legislative  enact- 
ment to  that  effect  we  can  read  no  such  ex- 
ception Into  the  law. 

The  order  of  the  lower  court  is  reversed, 
and  the  capse  Is  remanded  for  dismissal  of 
the  appeals  of  the  respondents  pending  In 
the  superior  court  and  a  cancellation  and 
withdrawal  of  the  preference  privileges  as- 
serted. 

MORRIS,  C.  J.,  and  FULLERTON,  CROW, 
and  MAIN,  JJ.,  concur. 
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(U  Waih.  <7D) 
McQOWAN  BROS.  HARDWARE  00.  t. 
FIDELITY  &  DEPOSIT  CO.  OF 
MARYLAND.    (Mo.  12034.) 

(Snpreme  Court  of  Wasfaineton.    March  22, 
1916.) 

1.  Statu  «=>106^^  —  Buiujuro  OoimAcis 

—  ACCBPTANOB  BT  ASOHTTKCT  —  NonOB  OF 

LncR. 

Under  a  contract  (or  a  atate  building,  pio- 
viding  for  payments  on  estimates  by  the  archi- 
tect, the  final  payment  to  be  made  on  comple- 
tion and  acceptance,  proyidins  that  no  certifi- 
cate except  the  final  one  should  be  ooneluaiTe 
evidence  of  performance  of  the  work,  and  xivinK 
the  architect  complete  control  of  the  work, 
thoagh  the  building  was  constructed  under  the 
direction  of  the  state  board  of  control,  the  ar- 
chitect's final  certificate,  made  on  December  6, 
1012,  was  conclusive  evidence  of  performance 
binding  on  the  board:  and  an  unpud  material- 
man, desiring  to  perfect  bis  rights  npon  the  con- 
tractor's bond,  was  required  to  present  bis  claim 
within  30  days  after  the  issuance  of  the  certifi- 
cate. 

'    [Ed.  Note.— For  other  cases,  see  States,  Decs, 
Dig.  «=>108%.l 

2.  States    «s>104— Contbaots  —  Aocbftaitoi 
or  WoBK. 

The  state  board  of  control  might  authorise 
the  architect  on  a  state  building  to  determine 
whether  it  conformed  to  the  plans,  and  to  accept 
the  work,  and  where  the  IxMird  constituted  the 
architect  its  agent,  within  the  powers  confer- 
red the  architect's  acceptance  of  the  building 
was  the  act  of  Uie  board. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  if  102.  108;   Dec.  Dig.  «s>104.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  the  McGowan  Bros.  Hardware 
Company  against  the  FldeUty  &  Deposit 
Company  of  Maryland  and  others.  Judg- 
ment for  plaintUC,  and  defendant  company 
am>eals.  Reversed  and  remanded  for  dls- 
mlssaL 

Danson,  WllUams  de  Danson,  Of  Spokane 
(Geo.  D.  Lantz,  of  Spokane,  of  counsel),  for 
awellant  Merritt,  Oswald  &  Merrill  of 
Spokane^  for  respondent 

ELLIS,  J.  [1, 2]  This  Is  an  action  to  re- 
cover upon  the  same  surety  bond  giren  to 
secure  the  performance  of  the  same  con- 
tract as  Involved  in  the  cases  of  Wbeeler- 
Osgood  Co.  T.  Fidelity  A  Deposit  Co.,  78 
Wash.  328, 139  Pac.  63,  and  Union  Iionwor]cs 
▼.  Strauser  &  FldeUty  A  Deposit  Ca,  143  Pac. 
446.  The  contract  was  let  by  the  state 
through  its  board  of  control  to  T.  Strauser 
&  Son  for  the  erection  of  the  administration 
building  of  the  Northern  Hospital  for  the 
Insane,  at  Sedro-Woolley.  For  the  facts 
touching  the  character  and  provisions  of  the 
contract,  the  completion  of  the  building  by 
the  contractor,  and  the  acceptance  thereof  by 
the  architect,  reference  Is  made  to  the  opin- 
ion in  the  Wheeler-Osgood  Case  in  which  a 
detailed  statement  appears.  The  plaintiff  In 
the  present  action  furnished  material  for  the 
building  aggregating  ^,260.43,  and  filed  its 
claim  against  the  bond  with  the  state  board 


of  control  on  January  8, 1913.  The  case  was 
tried  to  the  court  without  a  Jury.  Judgment 
was  entered  for  the  plaintiff.  The  defendant 
Fidelity  ft  Deposit  Company  of  Maryland  ap- 
peals. 

In  the  Wheeler-Osgood  Case,  as  pointed 
out  in  the  Union  Ironworks  Case,  the  prin- 
cipal question  Involved  was  whether  the 
board  of  control,  in  the  contract  made  with 
Strauser  ft  Son,  delegated  to  the  architect  the 
power  to  accept  the  building.  In  the  first- 
mentioned  case  that  question  was  decided  in 
the  alflrmative,  and  on  the  evidence  it  was 
held  that  the  architect  did,  in  fact,  accept  the 
building  as  completed  on  December  6,  1912. 
A  petition  for  rehearing  was  denied. 

In  the  Union  Ironworks  Case  the  further 
question  of  law,  whether  the  board  could 
legally  delegate  to  the  architect  the  rlg^t  to 
accept  the  building  when  it  should  conform 
to  the  contract,  was  involved.    We  held  that: 

"The  tKMrd  of  ooatrol  had  the  iwwer  to  au- 
thorise the  architects  to  determine  whether  the 
building  conformed  to  the  plans  and  specifica- 
tions, and.  If  they  found  that  the  contract  was 
satisfied  in  that  regard,  to  accept  the  worlt." 

We  further  held  that: 

"The  board  having  constituted  the  architects 
its  agent  while  acting  within  the  powers  con- 
ferred, the  act  of  the  architects  becomes  the 
act  of  the  board." 

An  exhausUve  petition  for  rehearing  was 
filed  in  that  case^  seeking  a  review  of  the 
question  of  law  involved  and  of  the  evidence 
as  to  when  in  fact  the  architect  accepted  the 
work.  After  a  careful  consideration  that 
petlti<m  was  denied.  The  evidence  in  this 
case  was  in  every  material  particular  the 
same  as  that  In  the  Union  Ironworks  Case. 
The  same  questions,  both  of  law  and  fact, 
presented  in  that  case  are  presented  here. 
We  have  again  reviewed  the  evidence.  It  is 
dear  that  the  entire  board  of  control,  with 
one  of  the  architects,  inspected  the  building 
on  December  2,  1912,  and  found  it  complete 
with  the  exception  of  certain  minor  items. 
The  architect  remained  on  the  ground  for 
two  or  three  days  and  after  returning  to 
Seattle  was  informed  by  telephone  by  Dr. 
McLeish,  the  superintendent  of  the  hospital, 
that  the  items  of  work  above  referred  to  had 
been  performed,  whereupon  the  architects  on 
December  6,  1912,  made  their  final  certificate, 
and  on  December  7,  1912,  transmitted  It  to 
Dr.  McLelsh,  with  direction  to  hold  the  same 
until  a  release  was  obtained  by  the  contrac- 
tors from  their  surety.  If  this  was  not  an 
acceptance,  then  there  has  been  none  to  this 
day,  80  far  as  the  record  shows.  The  fact 
that  on  December  17, 1912,  the  board  notified 
the  Union  Trust  &  Savings  Bank  of  Spokane, 
through  which  the  contractors  had  secured 
their  bond,  that  the  building  had  been  ac- 
cepted, and  that  the  final  estimate  would  be 
paid  as  soon  as  the  contractors  had  made 
settlement  of  the  premiums  due  the  state  In- 
dustrial Insurance  commission,  does  not  alter 
the  matter  further  than  as  tending  to  show 
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that  the  surety  had  notice  that  the  bnlldlng 
bad  In  fact  been  accepted  prior  to  that  time. 

The  fact,  now  nrged,  that  a  labor  report 
of  the  state's  construction  superintendent 
was  received  on  December  13th,  advising  that 
the  final  work  on  the  building  had  been  done 
after  the  date  of  the  architects'  certificate, 
we  regard  as  Immaterial.  It  could  not  im- 
peach the  certificate  In  the  absence  of  some 
■howlns  of  fraud  on  the  architects'  part 
Nothing  of  the  kind  appears. 

We  find  nothing  In  the  record  which  war- 
rants a  reversal  of  the  holding  In  the  Wheel- 
w-Osgood  and  Union  Ironworks  Cases  that 
the  building  was  accepted  on  December  6, 
1912,  and  that  the  resiKnidenf  s  notice  filed  on 
January  8,  1913,  was  tardy. 

Following  those  decisions,  we  reverse  this 
Judgment  and  remand  the  cause  for  dismissal 
as  to  the  surety  company. 

CROW,  FUIiLBBTON,  MOUNT,  and 
MAIN,  JJ.,  concur. 


<84  Wash.  SIO) 

JfORTHEBN  PAG.  RT.  CO.  v.  STATB  «t  aL 
(No.  12462.) 

(Snprame  Court  of  Washington.    March  22. 
191&) 

1.  Railroads  «s>13— Public  Sxbviok  Obu- 

GATioMS— UsB  or  Pbofebtt. 

A  "railroad"  is  a  public  service  transporta- 
tiOB  corporation,  all  of  whose  openiting  proper- 
ly is  devoted  to  the  public  service  of  trangporta- 
tiMt  over  lines  and  terminals  having  a  fixed  lo- 
■cation,  as  other  real  property,  and  whose  op- 
■•ratlng  personal  property  is  fixed  in  location 
and  use  in  the  sense  that  it  mast  be  used  in 
-connection  with  and  upon  its  lines  and  termi- 
nals; it  cannot  abandon  its  duty  to  serve  the 
public,  nor  dispose  of  its  real  or  personal  prop- 
-erty  so  as  to  cause  a  discontinuance  of  such 
service,  but  is  bound  to  maintain  It,  and  inci- 
dentally to  msintaln  an  organized  entity  neces- 
sarily consisting  of  equipment  and  operating 
property  such  as  will  make  such  public  service 
possible. 

lEd.  Note.— For  other  eases,   see  Railroads. 
■Cent.  Dig.  I  26;    Dec.  Dig.  «=al3. 

For  other  definitions,  see  Words  and  Phrases, 
Fitst  and  Second  Series,  Railroad.] 

■2.  Taxation  ^=>144— Railboads  — Yalua- 
noM  ov  Pbofebtt— iKTAMoiBLB  Elembnts. 
Rem.  &  BaL  Code,  i  9141,  requires  the 
«tate  board  of  tax  commissioners  to  make  an 
annual  assessment  of  the  operating  property  of 
all  railroads.  Section  9148  requires  it  to  in- 
dode  the  real  estate,  right  of  way,  tracks,  ter- 
minals, equiipment,  and  franchises,  and  all  other 
real  and  personal  property,  so  as  to  include  its 
entire  property  ana  franchises,  and  that  in  val- 
uing such  property  it  shall  consider  the  val- 
ve of  the  entire  system  and  of  the  part  within 
the  state,  together  with  such  facts  as  will  en- 
able a  substantially  correct  determination  of 
its  assessment  value,  subject  to  revision  by  the 
state  board  of  equalization.  Public  Service 
Commission  Law  (Laws  1911,  p.  604)  S  92,  pro- 
vides that,  when  the  Commission  values  the 
property  of  a  public  service  company,  nothinx 
less  than  the  market  value  shall  be  taken  as  the 
true  aK8<wsahle  value  of  its  property  used  for 
the  public  convenience,  lletd.  that  an  added 
item  of  $12,290,000  on  account  of  density  of 
traffic  and   volume  of  business  alouK  its   line. 


the  nature  of  the  country  through  which  its  line 
ran,  the  facilities  for  transacting  railroad  busi- 
ness owned  by  private  individuals,  such  as  ware- 
houses and  docks,  the  proximity  of  extensive 
coal  mines  enabling  it  to  obtain  coal  at  reduced 
cost,  regardless  of  its  ownership,  the  resources 
of  the  country  adjacent  to  Its  line,  and  the 
density  of  population  and  development  of  the 
tributary  territory,  considered  ss  bitangible  ele- 
ments affecting  the  value  of  its  operatinx  prop- 
erty, ss  distinguished  from  mere  good  will,  was 
legaL 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  280,  251,  258^,  2S9:  Dee.  Dig. 
•S=>144.] 

8.  TaXATIOI?    <=»144— ABBtasMBUT  —  DiSCBIM- 
INATIOH. 

Such  assessment  of  plaintKTs  operating 
property  wss  not  unlawful,  because  such  in- 
tanffible  elements  or  good  will  were  not  includ- 
ed u  the  physical  valuation  of  other  properties, 
such  as  hotels,  theaters,  wholesale  and  retail 
mercantile  establishments,  and  other  private 
business  concerns;  since  such  alleged  item  of 
good  will  value  would  attach  to  their  business, 
rather  than  to  their  physical  proper^,  and  since, 
even  if  the  county  assessors,  required  by  Rem. 
&  Hal.  Code,  ||  9102,  9112,  to  determine  the 
value  in  money  of  each  tract  or  lot  of  real  prop- 
erty, and  to  value  each  article  of  property  by 
itself,  might  not  include  such  good  will,  the  as- 
sessment of  railway  operating  property  is  com- 
mitted to  the  state  board  of  tuc  commissioners 
for  valuation  as  a  unit,  instead  of  by  lot  or  ar- 
ticle of  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  U  2CS0,  251,  258^1,  260;  Dec.  Dig. 
«s3l44.] 

4.  Taxation  4s>S90— Railboads— Mbthod. 

The  ^uadon  of  the  operating  property  of 
a  railroad  for  taxation  by  the  state  board  of  tax 
commissioners,  as  an  entirety,  and  the  appor- 
tioning of  such  valuation  to  the  several  counties 
through  which  its  line  runs,  is  a  lawful  method. 
[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  if  652-656,  668,  659;  Dec.  Dig.  «=» 
390.] 

6.  Taxation  ^s»40— CowawTUTioNAL  Pboti- 
sioNS— Equautt  and  Unifobmitt. 

The  assessment  of  railroad  operating  prop- 
erty on  the  basis  of  its  value  as  an  entirety,  in- 
cluding intangible  elements  such  ss  volume  of 
business,  nature  and  resources  of  country,  etc., 
affecting  the  value  of  its  property,  while  such 
intangible  elements,  or  good  will,  are  not  in- 
clndeo  in  the  valuation  of  other  property,  does 
not  violate  Const  art.  7,  I  1,  decuiiing  that  all 
property  shall  b«  taxed  in  proportion  to  its  val- 
ue, section  2,  declaring  thst  the  Legislature  shall 
provide  a  uniform  and  equal  rate  of  assessment 
and  taxation  on  all  property  according  to  its 
vslue  in  money,  or  section  3,  declaring  that  the 
Legislature  -  shall  provide  by  general  law  for 
assessing  taxes  on  all  corporation  property  as 
nearly  as  may  be  by  the  methods  provided  for 
assessing  individual  property. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  H  68-S9:   Dec.  Dig.  «s>40.) 

6.  CoNSTiTDTiONAL    Law    4=9229,    284— Dttb 
Pbocxss  or  Law— Taxation. 

Nor  does  such  assessment  violate  the  due 
process  and  the  eoual  protection  of  the  law 
clauses  of  Const  U.  S.  Amend.  14  to  the  fed- 
eral Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  685,  89&-896;  Dec.  Dig. 
€=229,  284.] 

7.  Taxation    «=>390  —  AssxaancNT  —  Bzcxa- 
siv*  Valuation. 

An  assessment  of  plaintiff  railroad's  oper- 
ating property,  as  a  unit,  at  $126,000,000,  In- 
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eluding  an  item  of  $12,000,000.  or  10  per  cent.. 
as  the  valuation  of  certain  intanirible  elements, 
Bucb  as  the  volume  of.  and  facilities  for.  busi- 
ness, the  nature,  resources,  population,  and  de- 
velopment of  the  country  through  which  its  line 
runs  as  affecting  the  physical  value  of  such  op- 
erating property,  in  the  absence  of  any  willful 
fraudulent  acts  charged  against  either  the  state 
board  of  tax  commissioners  malsing  the  assess- 
ment or  the  state  board  of  equalization  adopt- 
ing it,  or  any  charge  that  such  boards  refused 
to  hear  evidence  as  to  value  or  acted  arbitrarily, 
would  not  be  interfered  with  merely  on  the 
ground  that  it  was  excessive,  and  because  of  a 
radical  change  in  conditions  resulting  in  large 
decrease  in  net  earnings  of  the  property  and  a 
permanent  impairment  of  its  value. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent.  Dig.  ;}  652-655,  B58.  659;  Dec.  Dig.  «=» 
390.] 

En  Banc.  'Appeal  from  Superior  Court, 
Thurston  County;  John  R.  Mitchell,  Judge. 

Action  by  the  Northern  Pacific'  Railway 
Company  against  the  State  of  Washington 
and  others.  Judgment  of  dismissal,  and 
plaintiff  appeals.    Affirmed. 

Geo.  T.  Reld.  J.  W.  Quick,  and  I*  B.  da 
Ponte,  all  of  Tacoma,  for  appellant.  W.  V. 
Tanner,  Atty.  Gen.,  and  B.  W.  Allen,  of 
Olympia,  for  respondents. 

PARKER,  J.  This  action  was  commenced 
Id  the. superior  court  for  Thurston  county  by 
the  Northern  Pacific  Railway  Company 
against  the  state  of  Washington  and  the 
counties  through  which  the  company's  lines 
of  railway  are  maintained,  seeking  to  com- 
pel the  acceptance  by  the  several  county 
treasurers,  in  full  payment  of  the  general 
tax  payable  by  the  railway  company  for 
the  year  1013,  sums  computed  upon  a  less 
•  valuation  of  its  property  than  that  which 
was  assessed  by  the  state  board  of  tax  com- 
missioners and  equalized  by  the  state  board 
of  equalization  as  the  value  of  such  property 
for  purposes  of  taxation  for  that  year.  Be- 
fore final  disposition  of  the  case  In  the  su- 
perior court,  the  railway  company,  to  avoid 
the  accumulation  of  Interest  and  penalties, 
paid  to  the  several  county  treasurers  the  full 
amounts  claimed  by  the  defendants  to  be 
due,  which  payments  were  made  under  pro- 
test These  facts,  occurring  after  the  filing 
of  the  original  complaint,  were  pleaded  by 
supplemental  complaint  which  concluded 
with  a  prayer  for  money  Judgments  for  the 
amounts  of  excess  thus  so  claimed  to  have 
been  paid  by  the  railway  company.  This 
prayer  was  In  lieu  of  the  equitable  relief 
prayed  for  in  the  original  complaint.  The 
defendants  demurred  to  the  complaint  upon 
the  ground  that  the  facts  therein  stated  are 
not  suffid^t  to  constitute  a  cause  of  action. 
The  superior  court  sustained  the  demurrer, 
and,  the  railway  company  electing  to  stand 
upon  Its  complaint,  knd  not  plead  further. 
Judgment  of  dismissal  was  accordingly  en- 
tered- against  It.  From  this  disposition  of 
the  cause  the  railway  compau'^  has  appealed 
to  this  court. 


Before  proceeding  to  analyze  the  facts  as 
stated  in  the  complaint,  the  sufficiency  of 
which  to  entitle  the  appellant  to  relief  is 
the  problem  here  for  solution,  we  may  state 
that  appellant's  contention,  stated  generally, 
is  that  the  assessing  of  its  property  by  the 
state  board  of  tax  commissioners  and  equal- 
ization thereof  by  the  state  board  of  equal- 
ization. In  the  year  1913,  was  excessive  in 
amount  to  the  extent  of  $12,291,805  over  and 
above  the  amount  such  property  should  have 
been  valued  at  for  purposes  of  taxation  in 
that  year.  This  result,  it  is  insisted,  was 
brought  about  by  the  erroneous  and  arbitrary 
action  of  these,  boards,  amounting,  at  least, 
to  a  constructive  fraud  upon  appellant's 
rights  in  the  premises.  As  we  proceed  we 
think  it  will  be  made  apparent  that  neither 
of  these  boards  nor  any  of  the  members 
thereof  are  charged  with  any  acts  that  can 
properly  be  characterized  as  willfully  fraud- 
ulent. The  material  facts  as  found  In  the 
complaint,  and  others  which  we  take  Judicial 
notice  of  in  connection  therewith,  may  be 
summarized  as  follows: 

Prior  to  December  31, 1908,  the  State  Rail- 
road Commission  commenced  a  proceeding 
against  appellant  under  the  then  Railroad 
Commission  Law  for  the  purpose  of  ascer- 
taining the  total  market  value  of  the  lines, 
equipment,  and  property  of  appellant  used 
for  public  convenience  within  the  state,  com- 
monly called  operating  property.  Having  on 
December  31,  1908,  completed  .Its  investiga- 
tion in  that  behalf,  in  which  we  must  pre- 
sume that  appellant  was  awarded  full  and 
fair  hearing,  as  provided  by  that  law,  the 
Railroad  Commission  made  and  signed  de- 
tailed findings  of  fact  wherein  it .  found, 
among  other  things,  in  snbstance,  as.  fol- 
lows: That  It  would  cost  to  reproduce  the 
lines  of  railway  belonging  to  appellant,  con- 
sidering the  improvements  and  structures  as . 
new,  $01,680,340.75;  that  it  would  cost  to 
reproduce  the  equipment  owned  and  used  by 
appeUunt  $14,724,695.94;  that  it  would  cost 
to  reproduce  the  right  of  way  and  terminals 
owned  and  used  by  appellant,  $32,862,872 — 
such  total  reproduction  cost  aggregating 
$109,267,908.69.  That  the  lines  of  railway 
owned  by  appellant,  considering  their  depre- 
ciation by  wear  and  tear,  are  of  the  value  of 
$55,475,827.25 ;  that  the  equipment  owned  by 
appellant,  considering  its  depreciation  by 
wear  and  tear,  is  of  the  value  of  $9,677,- 
946.87;  that  the  real  property,  consisting  of 
right  of  way  and  terminals  owned  and  used 
by  appellant  for  railway  purposes.  Is  of  the 
value  of  $32,862,872— the  total  value  as  so 
found  aggregating  $98,016,646.12. 

The  complaint  continues  as  follows: 

"Having  so  determined  the  then  actual' cash 
market  value  of  the  said  railway  system  and 
equipment  belonging  to  plaintiff  in  this  state  to 
be  the  sum  of  $98,016,646.12,  as  aforesaid,  the 
said  Railroad  Commission,  in  said  proceeding, 
further  found,  ascertained,  and  determined  the 
density  of  traffic  and  the  volume  of  business 
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along  the  line  of  plaintiff's  said  railway  in 
tbe  state  of  Wasliin^n,  the  nature  of  the  coun- 
try througli  vbicli  tiie  line  ran,  the  facilities 
for  transacting  railroad  business  owned  and  op- 
erated by  private  individuals,  such  as  warehous- 
es and  docks,  the  price  at  which  plaintiff  pur- 
chased its  fuel  supply,  the  resources  of  the 
country  adjacent  to  its  line,  and  the  density 
of  population  living  contiguous  thereto,  apd 
from  such  findinsB,  circumstances,  and  consid- 
erations said  Railroad  Commission  assumed  and 
pretended  to  ascertain  and  determine  the  value 
of  plaintiff's  said  railway  lines,  equipment,  and 
appurtenances  as  a  whole  over  and  above  and 
in  addition  to  the  actual  cash  market  value 
tbocof,  so  found  by  said  commission  to  be  the 
sum  of  $98,016,646.12,  on  account  of  said  fa- 
cilities and  the  said  other  considerations  last 
mentioned,  to  wit,  on  account  of  the  facilities 
for  tbe  transaction  of  business  by  said  railway 
aystem  in  this  state  and  the  supposed  favorable 
location,  as  aforesaid,  and  the  facilities  owned 
by  other  parties,  the  cost  of  fuel,  etc.,  and 
thereupon  *  *  *  found  and  determined  the 
then  value  of  the  said  property  to  be  the  sum 
of  $110,308,461.12,  •  *  *  thereby  adding  to 
the  value  of  plaintiff's  said  railway  system, 
equipment,  and  improvement  the  sum  of  $12,- 
291,805  over  and  above  the  actual  cash  value 
of  the  said  properties  and  the  whole  thereof,  as 
theretofore  determined  by  said  Railroad  Com- 
mission." 

Thereafter,  on  the  12th  day  of  August, 
1911,  the  Public  Service  Commission  of  the 
state,  baring  sncceeded  to  the  powers  and 
duties  of  the  Railroad  Commission,  npon 
further  investigation,  in  which  we  must  pre- 
sume tbat  appellant  bad  a  fuU  and  fair  hear- 
ing as  provided  by  tbe  Public  Service  Com- 
mission Lav,  made  additional  findings  sup- 
plemental to  tbose  made  by  tbe  Railroad 
Commission  on  December  31,  1908,  by  which 
additional  findings  it  was  determined  tbat 
appellant  bad  expended  certain  sums  for 
new  equipment  and  for  additions  and  better- 
ments amounting.  In  tbe  aggregate,  to  the 
sum  of  $16,938,172.06,  which  was  added  by 
tbe  Public  Service  Commission  to  tbe  total 
valuation  found  by  the  Railroad  Commission 
on  December  31,  1908,  so  tbat  tbe  total  value 
of  appellant's  operating  property  within  tbe 
state  was  found  by  tbe  Public  Service  Com- 
mission to  be  $127,246,626  on  August  12, 
1911. 

We  note  here  tbat  tbe  complaint  contains 
no  allegation  tbat  these  findings  of  "total 
market  value  of  tbe  line,  equipment  and 
prcqperty  of  •  •  •  [appellant]  •  •  • 
used  for  tbe  public  convenience  wltbln  tbe 
state,"  nsing  tbe  language  of  the  former 
Railroad  Commission  Law  and  tbe  present 
Public  Service  Commission  Law  as  to  tbe  ul- 
timate findings  to  be  made  by  the  Commis- 
-slon,  bave  been  appealed  from,  as  provided 
by  law,  or  that  tbey  were  not  at  all  times 
herein  involved  in  fnll  force  and  effect  and 
conclusive  as  of  tbe  time  of  their  making, 
as  expressly  provided  by  tbe  Railroad  and 
Public  Service  Commission  Laws. 

Appellant's  net  annual  earnings  have  de- 
creased from  approximately  $7,000,000  in 
'  1907  to  approximately  $4,000,000  in  1912,  tbe 
years  Immediately  preceding  those  in  wblcb 
itbe  Railroad  Commission's  findings  of  value 


were  made,  and  in  which  this  assessment  and 
equalization  was  made.  Tbls  fact  is  set. out 
in  tbe  complaint  evidently  as  tending  to 
show  a  decrease  in  tbe  value  of  appellant's 
property  between  the  time  of  making  tbe 
findings  by  the  Railroad  and  PubUc  Service 
Commissions  and  the  assessing  of  appellant's 
property  for  tbe  year  1913. 
Tbe  complaint  continues  as  follows: 
"In  the  month  of  May,  1913,  the  tax  com- 
mission of  the  state  of  Washington  adopted  said 
valuation  by  said  Public  Service  Commission, 
less  the  value  of  certain  property  not  yet  put 
into  operation,  and  therefore  subject  to  local 
assessment,  and  ascertained  and  determined  the 
value  of  plaintiff's  said  railway  system,  equip- 
ment, and  appurtenances  in  the  state  of  Wash- 
ington by  arbitrarily  adding  the  sum  of  said  ex- 
penditures (leaa  said  property  not  yet  in  opera- 
tion), and  found  the  same  to  be  $126,165,337, 
and,  pursuant  to  the  provisions  of  statute,  cer- 
tified said  valuation  so  found  and  determined 
to  the  state  board  of  equalization.  In  the 
month  of  April,  1913,  plamtiff  duly  appeared 
before  the  said  board  of  tax  commissioners,  at 
a  hearing  fixed  by  said  board  for  that  purpose, 
and  offered  evidence  to  said  board  tending  to 
show  and  showing  the  facts  hereinbefore  set 
forth  concerning  the  erroneous  and  '  wrongful 
inclusion  in  the  said  valuation  by  the  Railroad 
Commission  of  plaintiff's  property  of  said  item 
of  $12,291,805  in  addition  to  tbe  actual  cash 
value  of  said  property ;  and  the  plaintiff  duly 
objected  and  protested  against  the  inclusion  of 
said  amount  m  the  valuation  of  tbe  said  prop- 
erty for  the  purpose  of  taxation  by  said  board  of 
tax  commissioners;  but  said  board  of  tax  com- 
missioners wholly  overruled  and  rejected  the 
said  objections  and  protest  of  the  plaintiff,  and, 
notwithstanding  the  same,  and  contrary  to  the 
undisputed  evidence  adduced  before  it,  wrong- 
fully and  erroneously  included  said  item  of  $12,- 
291,805  in  tbe  value  of  plaintiff's  property  for 
taxation." 

This  action  of  tbe  board  of  tax  commis- 
sioners was,  we  must  assume,  taken  In  pur- 
suance to  tbe  law  touching  its  powers  and 
duties  as  tbe  assessor  of  tbe  operating  prop- 
erty of  railway  companies  (Laws  of  1907,  p. 
132;  Rem.  &  Bal.  Code,  i  9141  and  follow- 
ing), and  also  in  pursuance  of  tbe  mandatory 
provisions  of  the  PubUc  Service  Commission 
Law  of  1911,  relating  to  tbe  valuation  of  op- 
erating railway  property  by  tbe  Public  Serv- 
ice Commission  and  tbe  controlling  effect  of 
sucb  valuation  for  purposes  of  taxation 
(Laws  of  1911,  p.  604),  which  was  in  force  at 
tbe  time  of  the  making  of  tbe  assessment  of 
appellant's  operating  pr<4)erty  by  tbe  board 
of  tax  commissioners  In  May,  1913,  herein- 
after quoted. 
Tbe  complaint  continues  as  follows: 
"Thereafter,  in  the  month  of  September,1913, 
the  board  of  equalization  of  tbe  state  of  Wash- 
ington duly  convened  pursuant  to  the  provisions 
of  the  statute  creating  said  board  and  defining 
and  prescribing  its  powers  and  duties,  and  the 
plaintiff  duly  appeared  before  said  board  at  a 
bearing  fixed  by  it  for  that  purpose,  and '  ad- 
duced before  the  said  board  evidence  tending  to 
show  and  showing  all  of  the  facts  hereinbefore 
set  forth,  and  in  due  form  requested  the  said 
board  of  equalization  to  deduct  from  the  said 
valuation  of  the  plaintiff's  property  the  said  item 
of  $12,291,8W5,  so  erroneously  and  wrongfully  in- 
cluded therein,  and  certified  to  the  said  board  by 
the  said  tax  commissioners,  and  tO'  eliminate 
said  sum  and  amount  from  the  valuation  of 
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plalndlTs  said  property  for  the  purposes  of  as- 
sessment and  taxation  in  the  defendant  counties 
for  the  year  1913,  and  objected  and  protested 
against  the  inclusion  by  said  board  of  equaliza- 
tion of  the  said  item  of  $12,291,805  in  the  val- 
uation of  plaintiff's  property  for  taxation  in  said 
year. 

"The  board  of  equalization  wholly  i^ored  the 
evidence  tendered  by  the  plaintiff  with  respect 
to  aaid  matters,  and  wholly  rejected  and  over- 
ruled the  protest  of'  plaintiff,  and,  contrary  to 
the  undisputed  proof,  and  contrary  to  the  laws 
and  Constitution  of  the  state  of  Washington 
and  the  Constitution  of  the  United  States,  arbi- 
trarily and  wrongfully,  and  wholly  -without 
inquiry  or  the  exercise  of  their  own  independent 
judgment,  fixed  and  determined  the  value  of 
plaintiff's  said  property  in  this  state  for  the 
purposes  of  assessment  and  taxation  for  the 
year  1913  by  arbitrarily  adopting  the  said  find- 
ings of  value  so  made  by  the  said  Railroad 
Commission  on  the  Slst  day  of  December,  1908, 
supplemented  by  the  findings  of  said  Commis- 
sion In  the  same  proceeding  on  the  12th  day  of 
August,  1911,  in  the  said  sum  of  $126,165,337, 
and  after  determining  the  ratio  at  which  prop- 
erty was  generally  assessed  i;i  the  various  coun- 
ties of  the  state,  including  the  defendant  coun- 
ties, did,  in  the  form  and  manner  prescribed 
by  law,  certify  to  the  assessors  of  each  of  said 
defendant  counties  the  respective  proportion  of 
the  total  value  of  said  property  that  the  mile- 
age therein  bears  to  the  total  mileage  in  the 
state,  as  is  hereinafter  more  particularly  set 
forth  and  alleged,  and  said  valuation  was  equal- 
ized in  the  defendant  counties  at  the  same  per 
cent,  of  true  value  as  adopted  for  other  property 
in  the  county.    •    •    • 

"The  effect  and  result  of  the  inclusion  of  said 
item  of  $12,291,805  and  addition  thereof  to  the 
valuation  of  plaintiff's  property  for  1913  is  the 
assessment  of  said  property  to  Include  the  sup- 
posed value  of  'good  will'  of  plaintiffs  business, 
over  and  above  value  of  its  property,  and  over 
and  above  each  and  every  element  and  item  of 
value  pertaining  thereto  and  valuation  of  said 
property  by  $12,291,805  over  and  above  cost  of 
reproduction  thereof,  as  so  found  and  determin- 
ed by  said  Railroad  Commission,  is  valuation 
and  assessment  for  taxation  of  a  mere  incident 
of  property,  in  no  sense  property  subject  to  taxa- 
tion within  the  meaning  of  the  Constitution 
and  laws  of  the  state  of  Washington.    *    *    * 

"Valuation  of  plaintiff's  said  property  in  a 
sum  more  than  $12,000,000  in  excess  of  its  true 
and  fair  physical  value  was  a  purely  arbitrary 
valuation,  depending  upon  no  known,  definite, 
or  ascertainable  criteria,  wholly  incapable  of 
verification  or  admeasurement,  a  mere  caprice 
of  the  taxing  authorities,  adopted  blindly  and 
without  inquiry  or  the  exercise  of  Judgment,  and 
added  to  the  true  and  fair  value  of  plaintiff's 
property  for  the  sole  purpose  of  assessment  and 
taxation,  thus  swelling  the  taxation  value  of 
said  property  far  beyond  the  valuation  on  which 
plaintiff  can  or  is  permitted  by  the  Public  Serv- 
ice Commission  of  this  state  to  earn  a  reason- 
able or  any  return.    •    •    • 

"There  are  and  were  in  the  year  1913  in  this 
state  many  and  various  kinds  and  classes  of 
property,  including  hotels,  theaters,  and  places 
of  public  amusement,  restaurants  and  places  of 
public  entertainment,  wholesale  and  retail  mer- 
cantile establishments  and  manufacturing  plants, 
and  many  other  properties  comprising  and  in- 
cluding all  kinds  of  business  properties  and  in- 
stitutions engaged  in  business  as  going  concerns, 
to  which  there  does  and  did  in  the  year  1913, 
and  at  all  other  times,  appertain  large  valnes 
on  account  of  fiicilities  for  the  transaction  of 
their  respective  businesses,  and  to  which  there 
did  and  does  appertain  large  values  on  account 
of  'good  will'  belonging  thereto,  so  that  said 
business  properties  wer^  as  going  concerns, 
worth  many  millions  of  dollars  more  than  the 
fair  physical  value  of  the  tangible  real  aad  per^ 


sonal  property  involved  therein ;  and  the  same 
were  of  the  true  and  fair  market  value  as  going 
concerns,  including  good  will  or  commercial 
value  of  many  millions  of  dollars  over  and  abov* 
the  cost  of  reproduction  or  replacement  thereof ; 
and  the  said  business  institutions  and  properties 
were  as  susceptible  and  capable  of  valuation 
and  assessment  for  taxation  in  the  year  1913 
and  at  all  times  with  respect  to  such  intangible 
values,  as  was  the  property  of  plaintiff.  But 
in  no  county  of  the  state  were  any  of  said  busi- 
ness institutions  or  the  property  devoted  there- 
to, whether  oorporationa  or  individuals,  assess- 
ed for  taxation  upon  a  basis  induding  aggre- 
gation or  goin^  concern  value.  In  every  in- 
stance all  of  said  other  properties  were  assessed 
in  detail  upon  the  basis  only  of  fair  value  of  the 
several  parcels  and  items  of  real  and  personal 
property  composing  the  same.  The  various  aa- 
sessors  and  taxing  authorities,  in  valuing  said 
business  properties  fbr  taxation  for  1918,  and  at 
all  other  times,  have  in  no  instance  evef  con- 
sidered the  value  thereof  as  going  concerns, 
or  assessed  or  added  to  the  value  of  the  physical 
property  anything  for  'good  will'  or  commercial 
value  or  otherwise ;  and  have  never  considered 
the  earnings  of  said  properties  or  their  value 
as  a  whole  over  and  above  the  value  of  the  sev- 
eral parcels  and  items  of  real  and  personal 
property  composing  the  same;  nor  has  any  as- 
sessor ever  pretended  to  assess  any  property  in 
this  state  above  the  cost  of  reproduction  or  re- 
placement thereof,  nor  for  even  as  much  as  snch 
cost  of  reproduction  or  replacement,  without 
making  liberal  allowances  for  depreciation ;  nor 
have  the  taxing  authorities  of  the  state  in  any 
other  way  or  by  any  other  means  assessed  gen- 
eral business  property  in  the  state  in  a  man- 
ner or  upon  a  basis  to  produce  values  analogous 
or  similar  to  the  values  given  plaintiff's  said 
property  in  the  year  1913  as  aforesaid.  Had 
plaintiff's  said  property  been  valued  by  the  same 
method  and  upon  the  same  basis  as  the  gen- 
eral property  in  the  state,  it  would  have  been 
valued  at  no  more  than  said  sum  of  $88,016,645 
(plus  said  additional  property),  so  found  by 
said  Railroad  Commission  to  be  the  true  and 
fair  value  thereof,  and  the  said  sum  of  $12,291,- 
806  would  not  have  been  added  thereto.  All  of 
which  was  well  known  to  the  said  taxing  au- 
thorities of  the  state  of  Washington  at  all  times^ 
and  especially  well  known  to  said  state  board 
of  tax  commissioners ;  yet  said  board  never  has 
made  any  attempt  to  secure  assessment  and 
valuation  for  taxation  of  said  general  property 
In  the  state  by  any  similar  method  or  on  any 
similar  principle,  although  vested  by  law  with 
full  power  and  authority  over  local  assessora 
and  taxing  authorities  in  the  premises.  The 
said  board  of  tax  commissioners  and  the  asses- 
sors and  other  taxing  officials  have  uniformly 
construed  and  applied  the  revenue  laws  of  the 
state  as  not  contemplating  assessment  for  taxea 
on  the  basis  of  aggregations  or  going  concern 
value,  or  the  valuation  of  'good  will'  with  re- 

giect  to  property  generally,  except  railways, 
ut  the  tax  authorities  have  construed  and  ap- 
plied the  laws  of  the  state  with  the  intent  and 
effect  unjustly  and  illegally  to  discriminate 
against  plaintiff  in  the  valuaUon  of  Its  property 
for  taxation." 

Tlie  complaint  contains  further  allegationa 
showing  the  apportioning  of  this  assesaed  and 
equalized  value  of  appellant's  operating  prop- 
erty to  the  several  counties,  and  the  tender 
of  payment  of  taxes  by  appellant  to  the  several 
county  treasurers,  computed  npon  a  valua- 
tion of  its  operating  property  in  a  snm  equal 
to  the  assessment,  less  the  $12,291,806  alleg- 
ed by  appellant  as  excessive.  The  supple- 
mental complaint  also  alleges  tacts  showing 
payment  under  protest  to  the  several  county 
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treasurers  of  the  full  amount  of  taxes  clalm- 
ed  by  the  respondents  to  be  due.  No  ques- 
tioD  Is  raiaed  touching  the  sufficiency  of  the 
allegations  of  tender  and  payment  under  pro- 
test to  entitle  appellant  to  relief,  providing 
It  has  alleged  sulilcient  other  facts  entitling 
tt  to  reUef. 

This  statement  of  the  somewhat  Involred 
tacts,  as  counsel  for  appellant  apparently 
view  them,  may  see^i  unduly  lengthy.  Bow- 
eTer,  we  proceed  at  such  length  and  in  detail 
to  the  end  that  no  really  material  fact  dis- 
closed by  the  complaint,  and  other  facts  rela- 
tive thereto  within  our  Judicial  knowledge, 
be  lost  sight  of. 

In  the  allegations  of  the  complaint  refer- 
ence is  made  by  number  to  the  published  find- 
ings of  the  Railroad  Commission  of  December 
81,  1908.  touching  the  affairs  of  and  the 
value  of  the  property  of  appellant,  though 
no  copy  of  such  findings  la  attached  to  tlie 
complaint  nor  physically  made  a  part  thereof. 
However,  counsel  for  appellant  asks  that  we 
take  notice  of  all  of  these  findings  in  so'  far 
as  tb«y  are  applicable  to  this  controversy. 
This  request  seems  to  be  rested  upon  the 
ground  that  we  should  take  Judicial  notice 
of  such  findings  without  their  being  pleaded. 
However,  counsel  has  filed  in  this  cause  a 
copy  of  tliese  findings,  and  we  will  take  no- 
tice of  them,  assuming  for  argument's  sake 
that  they  are  a  part  of  the  complaint  We 
express  no  opinion  upon  the  question  of  our 
right  to  take  Judicial  notice  of  them  regard- 
less of  their  being  pleaded.  These  and  pos- 
ribly  some  other  facts  will  be  noticed  as  may 
become  necessary  in  oar  discussion  of  the 
several  contentions  of  counsel 

Counsel  for  appellant  state  the  first  of 
their  principal  contentions  as  follows: 

"The  valuation  of  appellant's  operatinK  prop- 
erty by  including  the  value  of  the  'good  will' 
or  its  supposed  value  as  a  whole  and  as  a 
going  concern  at  a  sum  of  $12,291,806  in  excess 
of  the  full  and  fair  value  of  each  and  every  par- 
cel of  real  and  article  of  personal  property  used 
in  the  operation  of  appellant's  railway  system, 
and  in  excess  of  the  cost  of  reproduction  there- 
of, is  not  warranted  by  the  Consdtntion  and 
revenue  laws  of  this  state." 

To  the  end,  that  we  may  not  be  led  as- 
tray by  the  words  "good  will,"  which  coun- 
sel for  appellant  have  here  and  tn  the  com- 
plaint osed  as  descriptive  of  that  intangible 
value  attaching  to  appellant's  operating 
property,  which  the  Railroad  Commission  re- 
garded as  adding  $12,291,805  to  the  value  of 
the  physical  components  of  such  property, 
viewed  separate  and  apart  from  the  assem- 
bling of  such  components  Into  an  organized 
whole,  with  the  attendant  advantages  and 
privHeges  resulting  therefrom,  let  us  see 
what  this  so-called  "good  will"  is,  in  fact 
and  substance.  Is  it  that  Intangible  some- 
thing which  is  so  Intimately  connected  with 
the  personal  element  entering  into  the  con- 
duct of  a  private  business  concern  having  no 
duties  relating  to  the  public  other  than  those 
of  private  persons,  and  no  privileges  or  ad- 
vantages save  snch  as  all  private  persons 
147P.^4 


may  acquire,  which  intangible  something 
adds  in  some  degree  to  the  value  of  such 
business,  because  it  materially  infiuences  its 
earning  power?  Is  it  not  rather  more  akin 
to  that  intangible  element  which  enters  into 
the  value  of  real  property  by  reason  of  its 
locality,  its  peculiar  adaptability  to  some 
particular  use  wherein  there  enters  no  per- 
sonal element  whatever,  but  only  that  in- 
tangible something  influencing  the  value  of 
such  property  which  is  inseparable  from  the 
physical  property  itself,  regardless  of  Its 
ownership?  If  this  element  of  intangible 
value  found  by  the  RaUroad  Commission  to 
constitute  a  sabstantial  portion  of  the  value 
of  appellant's  operating  property  is  more  of 
the  nature  suggested  by  the  latter  than  the 
former  question,  we  apprehend  that  it  Is  not, 
in  substance,  mere  "good  will,"  within  the 
commonly  accepted  meaning  of  those  words 
as  applied  to  the  business  of  a  going  pri- 
vate concern. 

Itecurrlng  to  the  allegations  of  the  com- 
plaint first  above  quoted,  we  are  informed 
that  the  elements  considered  by  the  Rail- 
road Commission  in  determining  the  amount 
of  this  Intangible  added  value  of  appellant's 
operating  property  ore: 

(1)  "Density  of  traffic  and  volume  of  business 
along  the  line  of  plaintiff's  said  railway  in  the 
state  of  Washington." 

(2)  "The  nature  of  the  country  through  which 
the  line  runs." 

(3)  "The  facilities  for  transacting  loilroad 
business  owned  and  operated  by  private  individ- 
uals, such  as  warehouses  and  docks." 

(4)  "The  price  at  which  plaintiS  purchases  its 
fuel  supply. 

(6)  "The  resources  of  the  country  adjacent 
to  Its  line  and  the  density  of  the  population 
living  oontignons  thereto." 

[11  Now,  in  considering  these  elements  as 
adding  value  to  appellant's  operating  prop- 
erty ii^  connection  with  the  question  of  wheth- 
er such  value  resulting  therefrom  is  nothing 
more  substantial  than  "good  will"  value, 
let  us  keep  in  mind  as  we  proceed  that  appel- 
lant is  not  a  private  business  concern,  but  Is 
a  public  service  transportation  corporation ; 
that  appellant's  operating  property  is  all  de- 
voted to  the  public  service  of  transportation 
over  lines  and  terminals  having  a  fixed  loca- 
tion ;  that  not  only  are  appellant's  lines  and 
terminals  as  fixed  and  permanent  in  location 
as  other  real  property,  but  its  operating  per-  . 
sonol  property  is  also  in  a  sense  equally  fixed 
in  location  and  use,  in  that  It  must  be  used 
in  connection  with  and  upon  such  lines  and 
terminals;  that  appellant  cannot  abandon 
its  duty  to  serve  the  public,  nor  can  it  dis- 
pose of  its  property  real  or  personal  In  such 
manner  as  to  result  In  discontinuance  of  such 
service ;  that  appellant  and  its  successors  In 
ownership  of  such  property  are  bound  to 
maintain  such  service,  and  incidentally  to 
maintain  an  organized  entity  necessarily  con- 
sisting of  equipment  and  operating  prop- 
erty, both  real  and  personal,  as  a  unit  or- 
ganijiation  snch  as  will  make  the  rendering 
of  such  service  possible.    Having  in  mind 
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this  entity,  all  parts  of  the  physical  prop- 
erty of  which,  both  real  and  personal,  is,  so 
to  speak,  dedicated  by  law  to  the  particular 
public  service  to  be  rendered  upon  appellant's 
fixed  lines  and  terminals,  and  not  elsewhere, 
what  Is  there  aboult  these  intangible  elements, 
considered  by  the  Railroad  Commission  as 
adding  value  to  the  whole,  materially  differ- 
ent, in  substance,  from  those  intangible  ele- 
ments which  enter  into  the  value  of  real 
property? 

[2,  3]  The  density  of  traffic  and  the  volume 
of  business  along  the  line  of  appellant's  rail- 
way add  value  to  its  operating  property,  just 
as  tlie  density  of  traffic  and  volume  of  busi- 
ness add  value  to  the  real  property,  regard- 
less of  Its  ownership.  The  nature  of  the 
country  through  which  appellant's  lines  run 
influences  the  value  of  its  operating  prop- 
erty in  the  same  manner,  regardless  of  the 
ownership  of  such  property.  The  facilities 
for  transacting  railroad  business  owned  ^nd 
oiierated  by  private  individuals  and  others, 
such  as  warehouses  and  docks  adjacent  to 
appellant's  railway  lines,  add  value  to  ap- 
pellant's operating  property  for  substantial- 
ly the  same  reasons,  and  this  would  be  true 
regardless  of  the  ownership  of  such  prop- 
erty. The  resources  of  the  country  adjacent 
to  appellant's  line  and  the  density  of  popu- 
lation living  contiguous  thereto  add  value  to 
Its  operating  property  in  the  same  manner. 
The  price  at  which  appellant  purchases  its 
fuel  supply,  taking  the  allegation  of  the  com- 
plaint alone  relative  thereto,  may  not  seem 
to  add  intangible  value  to  appellant's  operat- 
ing property  of  this  same  nature,  but,  turn- 
ing to  the  findings  of  the  Railroad  Commis- 
sion, which  for  argument's  sake  we  are  treat- 
ing as  properly  pleaded,  we  are  informed 
that  appellant,  by  virtue  of  its  ownership  of 
the  capital  stock  of  a  subsidiary  corporation, 
controls  valuable  and  extensive  coal  mines 
which  are  located  in  close  proximity  to  Its 
main  line  of  railway,  and  which  are  also 
located  near  the  summit  of  the  Cascade 
Mountains,  thereby  enabling  the  appellant  to 
distribute  coal  therefrom  for  the  most  part 
by  downgrade  haul  along  Its  railway  for 
consumption  by  its  locomotives,  and  "that  by 
reason  of  the  proximity  of  the  said  coal 
lands  to  the  said  line  of  railroad,  and  by  rea- 
son of  the  said  road  owning  and  controlling 
said  mines,  it  adds  great  value  to  the  lines  of 
the  said'  road  within  the  state  of  Washington, 
in  that  it  enables  said  road  to  lay  down  its 
fuel  at  the  different  distributing  points  along 
its  line  used  and  consumed  by  it  in  the  op- 
eration of  its  trains,  at  greatly  reduced  cost 
over  other  lines  operating  in  the  state  of 
Washington."  Aside  from  the  ownership  and 
control  of  these  mines  by  appellant,  it  is 
manifest  that  their  presence  alone  in  such 
proximity  to  appellant's  main  line  of  rail- 
way adds  value  to  the  entity  constituted 
by  its  operating  property,  of  a  nature  akin  to 
that  which  favorable  location  adds  to  the 
'  value'  of'  real  property,  and  such  would  be 


presumably  true  regardless  of  the  ownership 
of  the  mines,  and  regardless  of  the  owner- 
ship of  appellant's  operating  property,  as- 
suming, of  course,  as  we  must,  that  such 
operating  property  is  to  remain  intact  as  an 
organized  entity.  The  ownership  of  these 
mines  by  appellant,  however,  is  an  element 
which  we  concede  is  of  a  somewhat  different 
nature,  which  we  will  notice  later. 

Another  Intangible  element  considered  by 
the  Railroad  Commission  as  adding  value  to 
appellant's  operating  property  not  speciflcally 
mentioned  in  its'  complaint,  but  complained 
of  by  counsel  as  being  so  called  "good  will," 
appears  in  the  Railroad  Commission's  find- 
ings as  follows: 

"That  since  the  constroction  of  the  line  of  the 
Northern  Pacific  Railway  Company  through  the 
state  of  Washington,  said  company  has  expend- 
ed large  sums  of  money  advertising  and  ex- 
ploiting the  resources  of  the  country  adjacent 
to  its  lines,  and  has  encouraged  immigration 
along  its  lines,  so  that  the  country  adjacent  and 
tributary  to  its  rail  lines  hae  a  comparatively 
large  popuiatiou,  and  the  density  of  traffic  and 
the  country  tributary  to  its  lines  are  compara- 
tively highly  developed,  compared  with  other 
portions  of  the  state  of  Washington,  which 
density  of  traffic  and  population  add  value  to 
the  said  lines." 

This,  in  its  final  analysis.  Is  but  a  finding 
touching  the  extent  of  the  development  of 
the  county  tributary  to  appellant's  railway 
lines.  It  manifestly  is  not  the  effort  of  ap- 
pellant to  populate  and  develop  such  tribu- 
tary country  tliat  constitutes  the  intangible 
value  considered  by  the  Railroad  Commis- 
sion, but  it  is  the  fact  that  such  tributary 
country  is  populated  and  developed.  This  in- 
tangible element  of  value  of  appellant's  op- 
erating property  exists  without  reference  to 
the  manner  of  its  bringing  about,  and  is,  in 
substance,  of  the  same  nature  as  the  resourc- 
es of  the  country  adjacent  to  appellant's 
railway  lines,  above  noticed. 

Another  finding  of  the  Railroad  Commis- 
sion complained  of  by  counsel  for  appellant, 
though  not  speciflcally  mentioned  in  the  com- 
plaint, appears  in  the  Commission's  findings 
as  follows: 

"That,  in  addition  to  the  properties  herein- 
before set  out  as  being  owned  by  the  Northern 
Pacific  Railway  Company,  said  company  is  the 
owner  of  the  right  to  select  government  land  in 
lieu  of  lands  relinquished  by  it  to  the  United 
States  included  within  its  land  grant  in  the 
state  of  Washington,  amountiiig  to  631,252.88 
acres,  which  right  the  Commission  estimates  to 
be  of  the  reasonable  value  of  $8  per  acre." 

Counsel  seem  to  argue  that  this  was  re- 
garded by  the  Railroad  Commission  as  add- 
ing an  element  of  intangible  value  to  appel- 
lant's operating  property.  This  finding  does 
not  so  indicate,  and  we  think  the  findings 
as  a  whole,  negative  the  idea  that  this  right 
of  appellant  was  considered  by  the  Railroad 
Commission  as  adding  value  to  appellant's 
operating  property. 

These  are  the  only  intangible  elements 
claimed  by  counsel  for  appellant  to  have  been 
regarded  by  fh6  Railroad  Commission  as  add- 
ing value  to  appellant's  operating  property  io 
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which  o«r  attention  has  been  directed  in 
such  manner  as  to  call  for  car  spe'cial  notice. 
Aside  from  the  consideration  by  the  Rail- 
road Commission  of  the  control  of  the  coal 
nines  by  the  appellant  as  adding  to  the  in- 
tangible value  of  Us  operating  property,  we 
see  nothing  In  the  intangible  elements  of 
value  actually  regarded  by  the  Railroad  Com- 
mission as  adding  snch  value,  of  a  snbstan- 
tially  different  nature  from  those  Intangible 
elements  which  enter  into  and  are  Inherent 
In  the  value  of  real  property,  regardless  of 
Its  ownership;  and  we  are  of  the  opinion 
that  the  element  of  appellant's  control  of  the 
coal  mines,  as  found  by  the  Railroad  Com- 
mission, and  evidently  regarded  by  it,  Is  of 
*  too  small  comparative  consequence  to  render 
the  nature  of  the  intangible  elements  enter- 
ing into  the  value  of  appellant's  operating 
property  materially  different  than  that  which 
enters  Into  the  value  of  real  property.  This, 
we  think,  is  the  real  nature  of  this  intangible 
added  value.  It  is,  as  we  view  it,  something 
quite  different  from  mere  "good  will." 

Appellant  does  not  allege,  as  we  read  its 
complaint,  nor  does  its  counsel  seriously  con- 
tend, as  we  read  their  briefs,  that  Its  operat- 
ing property  within  the  state  In  the  year 
1913,  viewed  as  a  unit,  was  not  then,  In  fact, 
of  the  toUl  market  value  of  $126,165,337,  as 
determined  by  the  state  boards  of  tax  com- 
missioners and  equalization;  but  the  conten- 
tion la,  in  substance,  that  such  total  valua- 
tion was  determined  by  a  method  which  in- 
cluded an  element  of  intangible  value  of  the 
same  nature  as  that  which  attaches  to  a 
large  quantity  of  other  property  within  the 
state,  which  element  of  intangible  value  was 
not  Included  in  the  valuation  of  other  prop- 
erty by  the  county  assessors  in  determining 
the  value  of  such  property  for  taxation  in 
that  year.  Now,  let  us  again  recur  to  the 
allegations  of  the  complaint,  and  see  what 
this  other  property  claimed  by  counsel  to 
have  been  assessed  without  the  inclusion  of 
this  intangible  element  of  value  is.  In  the 
beginning  of  the  last  above  quoted  paragraph 
of  the  complaint  we  are  informed  that: 

"There  art  and  were  la  the  year  1913  In  this 
state  many  and  various  kinds  and  classes  of 
property,  including  hotels,  theaters,  and  places 
of  public  amusement,  restaurants  and  places  of 
public  entertainment,  wholesale  and  retail  mer- 
cantile establishments  and  manufacturing  plants, 
and  many  other  properties  comprising  and  in- 
cluding all  kinds  of  business  properties  and 
institutions  engaged  in  business  as  going  con- 
cerns, to  which  there  does  and  did  in  the  year 
1913,  and  at  all  other  times,  appertain  large 
values  on  account  of  facilities  for  the  trans- 
action of  their  respective  businesses,  and  to 
which  there  did  and  does  appertain  large  values 
on  account  of  'good  will'  belonging  thereto,  so 
that  said  business  properties  were,  as  going 
concerns,  worth  many  millions  of  dollars  more 
than  the  fair  physical  value  of  the  tangible  real 
and  personal  property  involved  therein." 

These  are  the  properties  claimed  to  have 
been  valued  for  taxation  without  the  inclu- 
sion of  this  so-called  "good  wil)"  value  at- 
taching thereto.  We  are  unable  to  read  this 
statement  of  what  such  property  consists  of 


so  as  to  include  therein  operating  property 
of  any  other  railway  company,  nor  docs  the 
language  point  with  any  degree  of  certainty 
to  the  operating  property  of  any  other  pubUc 
service  corporation.  We  think  this  allegation 
means  nothing  more  than  that  the  "good  will" 
value  of  private  business  concerns  was  not 
added  to  the  value  of  their  physical  property 
in  determining  its  value  for  taxation  by  the 
county  assessors  in  the  year  1913.  We  under- 
stand counsel  for  appellant  to  contend  tliat 
It  would  not  have  been  lawful  for  the  county 
assessors  to  have  added  "good  will"  value  to 
the  value  of  the  physical  property  of  such 
concerns  for  the  purpose  of  taxation;  in- 
deed, their  whole  argument  seems  to  be  rested 
upon  the  theory  that  such  "good  will"  value 
is  not  taxable  as  property  at  all.  In  support 
of  this  theory  they  dte,  among  other  por- 
tions of  our  revenue  laws  relating  to  the  du- 
ties of  county  assessors,  the  following: 

"He  shall  actually  determine  as  nearly  as 
practicable  the  true  and  fair  value  of  each 
tract  or  lot  of  real  property." 

"He  shall  value  each  article  •  •  •  of  prop- 
erty by  itself,  and  at  such  sum  or  price  as  h« 
believes  the  same  to  be  fairly  worth  in  money 
at  the  time  such  assessment  is  made." 

Rem.  &  BaL  Code,  §i  9102,  9112. 

These  provisions  of  the  statute,  with  oth- 
ers, it  is  insisted,  evidence  a  legislative  in- 
tent to  have  each  lot,  tract,  article,  and  piece 
of  property,  whether  real  or  personal,  valued 
by  the  county  assessors  for  taxation  by  it- 
self; which  precludes  the  idea  of  the  in- 
tangible element  of  "good  will"  entering  Into 
such  valuation.  We  shall  so  assume  for  the 
purposes  of  this  controversy. 

The  county  assessors  are  not,  however,  the 
assessors  of  railway  operating  property; 
that  duty  being  committed  by. law  to  the  state 
board  of  tax  commissioners.  The  statute  so 
providing,  we  think  renders  it  plain  that  the 
assessed  valuation  is  to  be  placed  upon  the 
entire  operating  property  of  each  railway 
company  as  a  unit  Sections  9141  and  9148, 
Rem.  &  BaL  Code,  provide,  among  other 
things,  as  follows: 

"The  state  board  of  tax  commiBsioners  shall 
make  an  annual  assessment  of  the  operating 
property  of  all  railroad  companies  within  this 
state,  for  the  purpose  of  levying  and  collecting 
taxes  as  hereinafter  provided." 

"The  board  shall  prepare  assessment  rolls  and 
place  thereon,  after  the  name  of  each  railroad 
company  assessed,  the  general  description  of  the 
property  of  such  railroad,  which  shall  include 
its  real  estate,  right  of  way,  trades,  stations, 
terminals,  appurtenances,  rolling  stock,  equip- 
ment, franchises  and  all  other  real  and  per- 
sonal property  of  said  company,  which  shall  be 
deemed  and  held  to  include  the  entire  property 
and  franchises  of  such  railroad  company  within 
tiie  state,  and  all  title  and  interest  therein. 
•  •  •  In  case  of  railroad  companies  which 
own  or  operate  railroads  lying  partly  within 
and  partly  without  the  state,  the  said  board 
shall  only  value  and  assess  the  property  within 
this  state.  In  determining  the  value  of  the 
portion  within  the  state,  the  board  shall  take 
into  conmderation  the  value-  of  the  entire 
system,  the  mileage  of  the  whole  system,  and 
of  the  part  within  this  state,  together  with 
such  other  information,  facts  and  circumstances 
as  will  enable  the  board  to  make  a  substantially 
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Jnat  and  correct  determiiiation.  When  the  val- 
ue of  the  property  of  the  railroad  company 
within  this  state  shall  have  been  ascertained 
and  determined,  the  amount  thereof  shall  be 
entered  upon  said  assessment  rolls,  oppointe 
the  name  of  the  company,  and  shall  be  and  con- 
stitute the  value  of  the  entire  property  of  such 
railroad  company  within  this  state,  for  the 
levy  of  taxes  thereon,  subject  to  revision  and 
correction  by  the  state  board  of  equalization  aa 
hereinafter  provided." 

Tbls  language  of  the  latter  section  mani- 
festly refers  to  operating  property,  or,  as 
termed  In  the  Railroad  and  Public  Service 
Commission  Laws,  "property  nsed  for  the 
public  convenience,"  and  Is  the  same  class  of 
property  which  It  was  the  duty  of  the  Rail- 
road Commission  In  1908  to  determine  the 
"total  market  valne  of,"  which  duty  later 
devolved  upon  the  Public  Service  Commis- 
sion. This,  we  think.  Is  rendered  plain  by 
a  reading  of  section  9148,  above  quoted.  In 
connection  with  the  provisions  of  the  Rail- 
road Commission  Law,  especially  as  amend- 
ed by  the  Public  Service  Commission  Law 
of  1911,  touching  the  duty  of  the  Gommis- 
Bion  and  the  effect  of  its  finding  of  valne  of 
such  property  (Laws  1911,  p.  604,  i  92),  read- 
ing: 

"When  the  Commission  shall  have  valued  the 
property  of  any  public  service  company,  as 
provided  for  in  this  section,  nothing  less  than 
the  market  value  so  found  by  the  Commission 
shall  be  taken  as  the  true  value  of  the  property 
of  such  company  used  for  the  public  convenience 
for  the  purposes  of  assessment  and  taxation." 

In  State  ex  rel.  O.  R.  ft  N.  Co.  v.  Clausen, 
63  Wash.  535.  116  Pac.  7,  and  Spokane  ft  L 
B.  R.  Co.  V.  Spokane  County,  75  Wash.  72, 
134  Pac.  688,  we  held,  in  effect,  that  the  prop- 
erty to  be  assessed  by  the  state  board  of 
tax  commissioners  and  the  property  to  be 
valned  by  the  Railroad  and  Public  Service 
Commissions  Is  the  same  property.  We  are 
prompted  to  make  this  observation  so  that 
it  may  be  rendered  plain  that  the  organized 
entity  consisting  of  appellant's  operating 
property,  so  valued  for  purposes  of  taxation, 
did  not  include  any  property  other  than  the 
property  of  appellant  "nsed  for  the  public 
convenience,"  and  that  whatever  other  prop- 
erty may  have  been  owned  by  appellant  In 
that  year  was  not  valued  for  taxation  by 
the  state  board  of  tax  commissioners,  but  by 
the  county  assessors,  and  was  not  regarded 
as  entering  into  or  forming  part  of  appel- 
lant's operating  property. 

[4]  This  court  has  recognized,  in  harmony 
with  what  seems  to  be  the  well-settled  law 
as  established  by  the  decisions  of  the  courts 
generally,  that  the  valuation  of  the  operating 
property  of  a  railway  company  for  purposes 
of  taxation  by  the  state  board  of  tax  com- 
inissioners  as  an  entirety  and  the  apportion- 
ing of  such  valuation  to  the  several  counties 
through  which  the  line  of  such  railway  com- 
pany runs,  notwithstanding  certain  provi- 
sions of  our  Constitution  which  we  will  pres- 
ently notice,  is  a  lawful  method  of  valuing 
such  property  for  purposes  of  taxation.  G. 
N.  Ry.  Co.  r.  Snobomisb  County,  48  Wash. 


478,  93  Pac.  924 ;  O.  N.  Ry.  Co.  v.  Snohomish 
County,  64  Wash.  23,  102  Pac.  881;  State  t. 
Back,  72  Neb.  402.  100  N.  W.  052,  69  L.  R- 
A.  447;  Wells  Fargo  ft  Co.'s  Exp.  v.  Crawford 
County,  63  Ark.  676,  40  8.  W.  710,  87  L.  R. 
A.  371;  State  ▼.  Western  Union  Telegraph 
Co.,  96  llinn.  13,  104  N.  W.  667;  Chicago  & 
N.  W.  By.  Co.  V.  State,  128  Wis.  663,  108  N. 
W.  667;  State  Railroad  Tax  Cases,  92  U. 
S.  676;  23  L.  Ed.  663 ;  C.,  B.  ft  Q.  By.  Co.  t. 
Babcock,  204  U.  S.  585,  27  Sup.  Ct  326,  61 
L.  Ed.  636. 

The  last-cited  case  bt,  particularly  appli- 
cable here,  because  It  was  there  held  that 
a  state  may  tax  that  portion  of  the  operating 
property  of  an  Interstate  railway  lying  vrlth- 
In  the  state  as  an  organic  portion  of  the 
whole.  However,  counsel  do  not  contend 
against  the  effect  of  the  unit  rule  of  assess- 
ment, except  in  so  far  as  such  rule  has,  as 
they  claim,'  been  applied  by  the  state  board 
of  tax  commissioners  so  as  to  make  a  part 
of  the  total  valuation  of  appellant's  operat- 
ing property  the  intangible  elements  of  value 
amounting  to  $1231,806.  There  has  not 
come  to  our  notice  any  dectslons  of  the 
courts  dealing  directly  with  the  exact  prob- 
lem thus  presented.  Some  pertinent  obser- 
vationa,  however,  have  been  made  by  the 
courts  of  Michigan  and  Wisconsin  which  are 
in  harmony  with  our  view  already  indicated, 
that  this  Intangible  value  is  something  dif- 
ferent from  "good  will"  value.  In  Detroit 
Citizens^  Street  Ballway  Co.  ▼.  Common 
Council,  125  Mich.  673,  85  N.  W.  06,  86  N. 
W.  809,  84  Am.  St  Rep.  589,  involving  the 
taxation  of  the  company's  franchise  In  con- 
nection with,  or  rather  as  an  intangible  ele- 
ment of,  value  attaching  to  its  physical  prop- 
erty, Justice  Hooker,  speaking  for  the  court, 
said: 

"When,  however,  they  [frandilses]  are  as- 
sociated with  property  which  makes  them  avail- 
able, the  property  with  which  they  are  connect-' 
ed  generally  takes  on  a  new  form  in  the  law, 
and  is  enhanced  by  the  privileges  and  uses  to 
which  it  is  adapted  and  applied,  and  pays  a 
correspondingly  increased  tax,  because  it  has 
an  increased  cash  value.    •    •    • 

"The  relator  contends  tliat  the  personal  prop- 
erty should  be  assessed  upon  the  basis  of  the 
component  parts  of  the  railway  system;  L  e» 
a  given  price  per  mile  for  track  and  overhead 
construction,  an  average  sum  per  car,  and  a 
certain  sum  for  machinery,  all  bearing  some  re- 
lation to  their  cost  or  the  price  at  wnich  simi- 
lar articles  can  be  obtained.  In  fact,  the  re- 
lator claimed  upon  the  hearing  below  that  the 
tangible  property  was  so  valued,  and  that  some 
$2,000,000  or  more  was  then  added  for  the  value 
of  the  franchise.  The  court  set  the  matter  at 
rest,  however,  by  finding  that,  in  fixing  the 
value  of  the  personal  property,  the  assessors 
took  into  consideration  and  included  the  fran- 
chise in  the  streets.  •  •  *  Xhe  individuality 
of  the  elements  of  the  road  as  chattels— i  e., 
spikes,  rails,  ties,  poles,  wire,  etc. — has  l>ecome 
lost,  as  in  other  cases  of  fixtures  by  being 
transformed  into  other  property,  the  value  of 
which  is  to  be  determined  by  relation  to  that 
kind  of  property  and  not  to  spikes,  ties,  rails, 
etc.,  just  as  fine  furniture  is  valued  by  compari- 
son with  similar  articles,  and  not  with  similar 
materials  to  those  entering  into  its  construction. 

"It  is  obvious  that  the  relator's  property  is 
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worth  miidi  more  u  a  itreet  railway,  equipped 
•ad  in  miceeBafnl  operation,  than  the  elements 
which  enter  into  ita  constrnction  would  be  aa 
■econdhaad  railway  material.  It  may  be  worth 
much  more  than  what  it  woald  cost  to  repro- 
doce  the  physical  aggregation  of  property  con- 
Btitnting  snch  railway  and  its  equipment,  and 
eircnmatances  might  exist  wliicb  would  make  it 
worth  leas.  The  propriety  of  treating  aggre- 
gations of  property  as  a  unit  is  aa  natural  and 
proper  for  the  purposes  of  assessment  as  for 
sale,  and  this  is  especially  so  where  the  Tari- 
OBs  articles  are  so  essential  to  the  purpose  for 
wliicb  they  are  combined  that  the  withdrawal 
of  one  or  any  class  would  destroy,  or  substan- 
tially impair,  the  nae  of  all  for  the  purposes  to 
which  in  their  new  fans  they  ate  adapted. 

"We  may  take  Judicial  notice  that  the  rela- 
tor's street  railway  has  a  large  market  value, 
Buch  in  excess  of  any  amount  tliat  oonld  lie 
obtained  for  the  same  if  it  were  to  IM  disman- 
tled, and  its  rails,  cars,  motora,  wire,  etc.,  sold 
separately.  In  such  a  case  it  would  practically 
go  as  junk.  Again,  the  easement  of  a  steam 
railroad  in  a  continuous  right  of  way  through 
the  state  over  a  desirable  route,  and  in  use, 
has  a  much  greater  value  than  ue  same  Und 
«f  a  right  not  in  use,  or  in  small,  disconnected 
parcels,  or  in  a  remote  region,  where  it  can- 
not l>e  used  profitably.  Manufacturing  estat)- 
'  lialunento  and  large  buildings,  favorably  lo- 
cated and  adapted  to  special  uses,  illustrate 
the  same  principle,  and  we  think  it  u  incorrect 
to  say  tliBt  the  recognition  of  this  principle, 
and  its  consideration  in  assessment,  ts  taxing 
the  good  will  of  a  business,  which,  like  execu- 
tory contracts,  has  not,  usually,  been  thought 
to  be  taxable.'' 

In  Washburn  ▼.  Washburn  Waterworlcs 
Cc  120  Wis.  676,  98  N.  W.  639,  JuaUoe 
Harsball,  speaking  for  the  court  touching  the 
element  of  intangible  valne  entering  Into  the 
operating  property  of  a  public  service  cor- 
poration, having  reference  more  particular- 
ly, however,  to  its  franchise,  after  citing  de- 
cisions, observed: 

"An  examination  of  those  other  cases  decided 
here  that  might  be  referred  to  shows  that  it 
lias  l>een  as  firmly  established  as  anything  can 
be  by  judicial  determinations  that  all  the  prop- 
er^ of  a  public  service  corporation,'  such  as  ap- 
pellant, street  and  other  railway  companies,  and 
pnblic  lighting  companies,  whether  real,  per- 
sonal, or  mixed,  in  ue  ordinary  sense  of  those 
terms,  including  franchises  other  than  the  mere 
rijdit  to  be  a  corporation,  is  one  entire  indivisi- 
ble thing;  that  all  the  parts  partake  of  the 
nature  of  the  franchise  from  which  springs  the 
public  duty,  and,  aa  that  is  deemed  to  t>e  per- 
sonalty, aU  should  be  regarded  as  snch.  In 
that  view  it  would  be  the  height  of  absurdity 
to  consider  value  and  impose  a  tax  upon  one 
jMirt  of  such  entire  thing  separate  from  the  rest. 
There  can  lie  no  separation  without  destruc- 
tion. Therefore  the  separate  value  of  the  parte 
in  the  aggregate  would  not  necessarily  approxi- 
mate to  or  be  any  legitimate  measure  of  the 
valne  of  all  the  parts,  viewed  as  one  complete 
machine,  so  to  speak.  The  franchise  by  itself 
would  t>e  valueless.  The  plant  in  ita  parts  as 
realty  and  personalty  according  to  the  cnaracter 
thereof,  irrespective  of  the  combination  of  all 
into  one  entire  thing,  might  be  of  little  value, 
and  probably  would  be,  as  compared  to  what 
they  would  represent  in  the  new  form,  produced 
by  the  union  of  many  parte  into  one.  The 
great  value  is  produced  by  the  combination  of 
parte  into  one  complete  working  machine,  adapt- 
ed in  a  high  degree  to  the  service  of  man.  One 
nigbt  as  well  endeavor  to  value  one  part  of  any 
meebanical  device  by  itself  as  to  so  valne  the 
franchise  of  a  public  service  corporation  by 
itself,  or  so  value  ita  land,  or  likewiae  its  mov- 


ables. To  do  BO  leaves  out  of  view  the  great 
and  often  chief  element  of  valne  which  is  pro- 
duced by  the  combination.  So,  in  order  to 
deal  justly  in  the  distribution  of  public  burdens, 
the  entire  property  in  use  and  for  use  in  the 
exercise  of  the  public  francliise,  for  the  pur- 
poses of  taxation,  should  be  regarded  as  realty, 
the  franchise  and  movables  being  viewed  as 
appurtenant  to  the  lands,  or  the  intangible 
element  regarded  as  personalty,  and  the  physi- 
cal elements,  consisting  of  lands  and  movalMea, 
be  regarded  as  appurtenant  thereto  and  partak- 
ing of  ito  character." 

Assuming  that  the  Michigan  and  Wlsc(m- 
sin  courts  in  these  decisions  were  dealing 
with  no  other  intangible  element  of  valne 
than  that  of  a  francliise,  we  thinlc  neverthe- 
less their  observations  are  applicable  here, 
In  that  such  franchise  value  attaching  to 
the  physical  property  involved  In  those  de- 
cisions attaches  to  the  physical  property  in 
the  same  way  and  Is  of  the  same  nature  as 
snch  elements  of  valne  considered  by  the 
Railroad  Commission  and  the  tax  boards  in 
this  controversy.  The  Intangible  value  here 
involved  is  no  less  Inseparable  from  the  value 
of  the  physical  property.  We  are  of  the 
opinion  that  this  Intangible  value  consid- 
ered by  the  Railroad  Commission,  the  state 
board  of  'tax  commissioners,  and  the  state 
board  of  eqtuUzation  as  entering  into  and 
enhancing  the  value  of  appellant's  operatinK 
property  was  not  the  application  of  an  un- 
lawful measure  of  value  of  such  property  for 
purposes  of  taxation,  nor  was  It  a  measure 
of  the  value  by  a  different  standard  than 
that  applied  by  the  county  assessors  to  the 
property  of  the  concerns  of  the  nature  men- 
tioned in  appellant's  complaint,  notwith- 
standing the  "good  will"  of  such  concerns 
was  not  considered  as  an  Intangible  element 
of  value  attaching  to  their  property.  The 
element  of  "good  will"  value,  which  It  is 
inslBted,  was  omitted  by  the  county  asses- 
sors from  the  value  of  the  property  of  busi- 
ness concerns,  attaches  to  the  business,  rath- 
er than  to  the  physical  property,  of  the 
concern;  while  this  intangible  element  con- 
sidered by  the  Railroad  Commission  and 
the  state  taxing  boards  as  enhancing  the 
value  of  appellant's  operating  property  at- 
taches to,  and  inheres  in,  such  property  re- 
gardless of  its  ownership.  This,  we  think, 
logically  results  from  the  fact  that  such, 
property  constitutes  an  organized  entity  hav- 
ing a  fixed  physical  location,  dedicated  by 
law,  in  a  sense,  to  public  service,  and  con- 
stitutes an  entity  which  neither  appellant 
nor  Its  successors  in  ownership,  whoever 
they  may  be,  can  destroy  or  Impair  so  as  to 
result  in  a  discontinuance  of  sudi  public 
service.  This  intangible  element  of  value, 
as  already  suggested,  is  much  more  akin  to 
that  intangible  something  which  has  so  much 
to  do  with  the  value  of  real  property,  insep- 
arable therefrom  so  long  as  such  intangible 
element  exists,  regardless  of  the  ownership 
of  such  property. 

We  are  reminded  by  counsel  for  appellant 
that  the  Public  Service  Commission  Law 
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was  amended  In  1913,  touching  the  force  and 
effect  of  the  findings  of  the  Public  Service 
Commission  as  to  the  value  of  appellant's 
operating  property,  to  read  as  follows: 

"The  findings  of  the  CommissioD  so  filed,  or 
as  tb?  same  may  be  corrected  by  the  courts, 
when  properly  certified  under  the  seal  of  the 
Commission,  shall  be  admissible  in  evidence  in 
any  action,  proceeding  or  hearing,  excepting 
with  respect  to  matters  of  assessment  and  taxa- 
tion, in  which  the  state  or  any  officer,  depart- 
ment or  institution  thereof,  or  any  county,  mu- 
nicipality, or  other  body  politic,  and  the  public 
service  company  affected  is  interested."  Laws 
of  1913,  p.  665. 

Such  amendment  became  effective  on  June 
12, 1913,  before  the  equalization  of  the  value 
of  appellant's  operating  property  by  the  state 
board  of  equalization  In  September  of  that 
year.  In  this  connection  we  note  that  in 
1913,  before  the  passage  of  this  amendment, 
another  act  was  passed  amending  the  gen- 
eral revenue  laws  of  the  state,  reading  in 
part  as  follows: 

"All  property  shall  be  assessed  at  not  to  ex- 
ceed fifty  per  cent  of  its  true  and  fair  value 
in  money.'.'    Laws  of  1913,  p.  438. 

Such  amendment  also  became  effective  on 
June  12,  1913.  Tbis  amendment,  which 
changed  the  statutory  measure  of  values  for 
taxation  purposes  from  the  true  value  as  pre- 
scribed by  section  9112,  Bem.  &  Bal.  Code, 
to  "not  to  exceed  fifty  per  cent."  thereof 
would  seem  to  have  been  rendered  necessary 
by  the  amendment  to  the  Public  Service  Com- 
mission Law  in  this  respect,  to  the  end  that 
the  uniform  rule  of  taxation  prescribed  by 
article  7  of  our  Constitution  be  not  violated. 
We  therefore  have  a  different  rule  for  the 
valuing  of  all  property  within  the  state  for 
taxation  coming  Into  existence  on  June  12, 
1913.  Counsel  argue  that  the  state  board  of 
equalization  disregarded  Its  duty  in  giving 
any  consideration  to  the  findings  of  the  Rail- 
road and  Public  Service  Commissions  of  1908 
and  1911  as  to  the  tota]  value  of  appellant's 
operating  property,  because  the  measure  of 
value  applied  by  those  Commissions  was  in 
no  event  applicable  in  September,  1913,  for 
purposes  of  taxation;  another  rule  having 
been  prescribed  by  statute  and  become  effec- 
tive on  June  12,  1913.  But  let  us  also  be 
reminded  that  the  state  board  of  tax  com- 
missioners valued  appellant's  operating  prop- 
erty for  taxation  for  the  year  1913,  and  cer- 
tified the  same  to  the  state  board  of  equaliza- 
tion, as  the  statute  required,  in  May,  1913, 
and  that  the  county  assessors  had  made  their 
assessments  within,  their  respective  coun- 
ties for  that  year  prior  to  this  statutory 
change  In  the  measure  of  value,  occurring  on 
June  12,  1913.  Rem.  &  Bal.  Code,  i  9102.  So 
It  Is  apparent  that  all  of  the  property  of  the 
state  had  been  assessed  by  the  county  as- 
sessors and  the  state  board  of  tax  commis- 
sioners before  any  change  In  the  law  touch- 
lug  the  value  of  property  for  taxation  had 
become  effective.  Manifestly,  then,  such  as- 
sessments were  at  the  time  they  were  made 
strictly  legal,  unless  that  made  by  the  state 


board  of  tax  commissioners  was  excessive  for 
some  other  reason  than  because  of  the  inclu- 
sion therein  of  the  intangible  element  of 
value  complaibed  of  by  appellant  Now, 
confining  ourselves  to  this  particular  branch 
of  the  controversy — that  is,  the  question  of 
the  inclusion  of  this  intangible  ^element  of 
value  in  the  assessment  of  appellant's  oper- 
ating property — the  problem  in  its  last  analr 
ysls  is:  Was  such  Intangible  element  of 
value  properly  Included  by  the  state  board  of 
tax  commissioners?  This  question  manifest- 
ly can  only  be  answered  in  the  affirmative 
In  view  of  the  state  of  the  law  in  May,  1913; 
when  that  board  assessed  appellant's  operat- 
ing property,  and  the  county  assessors  had 
completed  their  assessments  within  the  re- 
spective counties  for  the  year  1913,  all  of 
the  assessments  of  property  within  the  state 
occurring  when  the  prescribed  statutory 
measure  of  value  of  all  property  for  taxa- 
tion was  "market  value."  Reviewing  the 
law  upon  this  subject,  as  then  existing,  in 
Spokane  &  I.  B.  R.  Co.  v.  Spolume  County, 
75  Wash.  72,  87,  134  Pac.  688,  694,  we  said: 
"These  provisions,  in  their  last  analysis,  seem 
to  ns  to  plainly  fix  the  same  measure  of  value, 
which,  reduced  to  its  simplest  terms,  is  'market 
value.  Neither  the  revenue  laws  nor  the  Pub- 
lic Service  Commission  Law  recognize  any  other 
standard  of  value.  It  follows  that  these  laws, 
if  (tdmioiatered  according  to  their  terms,  will 
not  result  in  unequal  values  being  placed  upon 
property  of  different  owners,  nor  require  such 
owners  to  pay  taxes  other  than  in  proportion  to 
the  value  of  their  property,  all  measared  by  the 
same  standard." 

So  It  Is  not  a  question  of  the  state  board 
of  equalization  adopting  the  findings  of  the 
Railroad  and  Public  Service  Commissions  as 
to  the  value  of  appellant's  operating  proper- 
ty; but  it  is  a  question  of  that  board'a 
adoption  of  the  value  of  appellant's  operating 
property  as  determined  by  the  state  board  of 
tax  commissioners,  the.  lawfully  constituted 
assessor  thereof.  It  is  an  assessment,  strictly 
legal  when  made,  in  so  far  as  it  Included  the 
Intangible  element  of  value  above  noticed,  un- 
less excessive  because  of  changed  conditions. 
We  conclude  that  the  change  In  the  law  touch- 
ing the  standard  of  value  of  property  for 
taxation  purposes-  did  not  render  the  duty 
of  the  state  and  county  boards  of  equaliza- 
tion touching  the  equalization  for  the  year 
1913  different  from  what  such  duties  would 
have  been,  in  the  absence  of  this  particular 
change  in  the  law. 

[S,  (]  Counsel  for  appellant  state  the  sec- 
ond of  their  principal  contentions  as  follows: 

"The  assessment  of  appellant's  operating  prop- 
erty on  the  basis  of  its  supposed  value  in  the- 
aggregate,  while  assessing  the  general  property 
of  the  state  on  a  much  more  favorable  basis, 
constitutes  an  illegal  discrimination  and  vio- 
lates sections  1,  2,  and  3  of  article  7  of  the 
state  Constitution,  and  the  fourteenth  amend- 
ment to  the  Constltntion  of  the  United  States." 

Our  foregoing  discussion,  we  think,  leaves 
little  to  be  said  upon  this  contention,  since 
we  have  determined  that  other  property  with- 
in the  state  was  not  assessed  upon  a  more- 
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favorable  basis  tlnn  was  api>ellant'8  operat- 
ing property  for  the  year  1913,  In  view  of 
the  nature  of  such  property  as  an  organized 
entity.  So  far  as  the  measnre  of  value  of 
appellant's  operating  property,  as  compared 
irith  the  measure  of  value  of  other  property 
within  the  state  adopted  for  taxation  pur- 
poses, is  concerned,  we  rest  our  conclusion 
that  there  has  been  no  vlolati<Mi  of  the  rule 
of  uniformity  prescribed  by  article  7  of  our 
Constitution,  upon  the  grounds  already  no- 
ticed. Upon  the  same  grounds  we  rest  our 
conduslou  that  no  right  guaranteed  by  the 
fourteenth  amendment  to  the  federal  Consti- 
tution has  been  violated. 

We  are  reminded  by  counsel  for  appellant 
of  the  provisions  of  section  3,  art  7,  of  our 
state  Constitution,  reading  as  follows: 

"The  Legislature  shall  provide  by  general 
law  for  the  assessing  and  levying  of  taxes  on  all 
corporation  property  as  near  as  ma;  be  by  the 
same  methods  as  are  provided  for  the  assessing 
and  levying  of  taxes  on  individual  property." 

The  framers  of  this  constitutional  pro- 
vision evidently  recognized  that  it  might  be 
desirable  and  even  more  conducive  to  the 
rule  of  uniformity  prescribed  by  other  sec- 
tions of  the  Constitution  that  corporate  prop- 
erty, by  reason  of  the  peculiar  nature  of 
mudi  of  such  property,  so  far  as  the  intan- 
gible elements  entering  into  Its  value  is  con- 
cerned, be  assessed  by  a  method  differing 
in  some  degree  from  that  employed  in  the 
assessing  of  other  property.  We  are  of  the 
opinion  that  the  mere  fact  tliat  the  assessing 
of  appellant's  operating  property  as  a  unit 
by  the  state  board  of  tax  commissioners  as 
prescribed  by  the  law  relating  to  assessment 
of  railway  operating  proi)erty.  Instead  of  by 
the  county  assessors,  as  other  property  is 
to  be  assessed  under  the  general  revenue 
laws,  is  not  violative  of  this  provision  of 
the  Constitution,  so  long  as  such  property  is 
charged  by  the  same  rate  of  levy  and  Its 
assessed  value  measured  by  the  same  stand- 
ard as  other  property  within  the  state. 
There  is  no  question  here  involved  as  to 
the  rate  of  levy;  and  we  think  we  have 
already  demonstrated  that  the  measure  of 
value  applied  to  appellant's  operating  prop- 
erty Is  the  same  as  that  applied  to  other 
property  within  the  state  for  the  puri)08e  of 
taxation.  One  decisions  in  State  ex  rel.  O. 
R.  ft  N.  Co.  V.  Clausen,  63  Wash.  635,  116 
Pac.  7,  and  Spolcane  ft  Ll  E.  R.  Co.  v.  Spo- 
Icane  County,  75  Wash.  72,  134  Pac.  688, 
are  in  harmony  with  this  conclusion,  though 
this  exact  question  was  not  there  considered. 

In  support  of  their  claimed  violation  of  ap- 
pellant's rights  guaranteed  by  the  fourteenth 
amendment  to  the  federal  Constitution,  coun- 
sel for  appellant  cite,  and  apparently  rely 
most  strongly  upon,  the  decision  of  the  Unit- 
ed States  Supreme  Court  in  Raymond  v. 
Chicago  Union  Traction  Co.,  207  U.  8.  20, 
28  Sup.  Ct  7,  52  Ia  Ed.  78,  12  Ann.  Cas.  757. 
A  critical  reading  of  that  case,  we  think,  will 
show  that  a  discrimination  of  the  nature 
there  involved  does  not  exist,  as  claimed  by 


counsel,  in  this  controversy.  The  nature  of 
the  discrimination  there  Involved  is  found  in 
the  statement  of  Justice  Peckham  at  page 
36  of  207  U.  S.,  at  page  12  of  28  Sup.  Ct. 
(52  L.  Ed.  78,  12  Ann.  Cas.  767),  as  follows: 

"The  case  before  us  is  one  which  the  facts 
make  exceptional.  It  is  made  entirely  clear 
that  the  board  of  equalization  did  not  equalize 
the  assessments  in  the  cases  of  these  corpora- 
tions, the  effect  of  which  was  that  they  were 
levied  upon  a  different  principle  or  followed  a 
different  method  from  that  adopted  in  the  case 
of  other  like  corporations  whose  property  the 
board  had  assessed  for  the  same  year.  It  was 
not  the  mere  action  of  individuals,  but,  under 
the  facts  herein  detailed,  it  was  the  action  of 
the  state  through  the  board.  There  is  here  no 
contention  of  illegality  simply  because  of  as- 
sessing the  franchises  of  these  corporations  at 
a  different  rate  from  tangible  property  in  the 
state,  which  the  state  miglit  do  (Coulter  v.  Lou- 
isville &  N.  R.  Co„  196  U.  S.  599.  25  Siio.  Ct 
342,  49  L.  Ed.  616),  but  it  is  asserted  that  the 
board  assessed  the  franchises  and  other  property 
of  these  companies  at  a  different  rate  and  by 
a  different  method  from  that  which  had  been 
employed  by  the  board  for  other  corporations 
of  the  same  class  for  that  year.  The  result  is 
an  enormous  disparity  and  discrimination  be- 
tween the  various  assessments  upon  the  cor- 
porations." 

It  is  not  claimed  that  In  the  assessing  and 
equalization  of  the  value  of  appellant's  op- 
erating property  there  was  any  discrimina- 
tion made  by  the  taxing  officers  as  between 
it  and  other  railway  corporations.  Even 
should  we  view  the  allegations  of  the  com- 
plaint as  having  some  reference  to  property 
and  the  Intangible  value  thereof  other  than 
the  mere  good  will  of  private  business  con- 
cerns, it  Is  apparent  that  the  allegations  of 
the  complaint  do  not  even,  as  so  viewed, 
point  with  any  degree  of  certainty  to  any 
material  quantity  of  such  property  which 
had  been  assessed  by  the  use  of  a  different 
standard  of  value  than  that  employed  in 
assessing  appellant's  operating  property; 
which,  in  any  event,  would  render  the  com- 
plaint insufficient  so  far  as  this  branch  of  the 
controversy  is  concerned.  First  National 
Bank  V.  Chehalls  County,  6  Wash.  64,  32 
Pac.  1051 ;  National  Bank  v.  Seattle,  9  Wash. 
608,  38  Pac.  219. 

We  think  we  have  shown  that  the  in- 
tangible element  of  value  attaching  to  appel- 
lant's operating  property  and  considered  by 
the  Railroad  and  Public  Service  Commissions 
in  determining  the  total  value  of  such  prop- 
erty is  something  more  and  quite  different 
from  mere  "good  will"  value  attaching  to  a 
business  of  a  private  concern,  and  that  the 
measuring  of  the  value  of  such  operating 
property  by  the  inclusion  of  this  Intangible 
element  therein  is  not  a  difFerent  measure  ot 
value  than  that  applied  to  property  of  pri- 
vate concerns  without  regard  to  the  good  will 
value  of  the  business  of  such  concerns,  be- 
cause such  good  will  value  does  not  enter 
Into  the  value  of  the  physical  property  of 
such  concerns,  nor  has  the  property  of  such 
concerns  any  intangible  value  of  the  nature 
which  attaches  to  appellant's  operating  prop- 
erty.   This,  we  think,  in  its  last  analysis,  Is 
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the  alleged  discrimination  which  counsel  in- 
sists has  resulted  from  the  Taluatlon  of  prop- 
erty within  the  state  for  taxation  in  the  year 
19lS.  It  seeins  plain  to  us  that  there  has 
been  no  violation  of  any  right  guaranteed  to 
appellant  by  either  the  state  or  federal  Con- 
stitutions. 

[7]  Counsel  for  appellant  state  their  third 
and  last  principal  contention  as  follows: 

"The  assessment  of  appeUant's  property  so  as 
to  inclnd;  the  item  of  $12,291,805  in  excess  of 
the  full  cost  of  reprodnctioD  of  the  property  was 
grossly  excessive  in  the  year  1913." 

This  contention  apparently  does  not  mean 
that  appellant's  operating  property,  viewed 
as  a  unit,  was  not,  in  fact,  of  the  total  mar^ 
ket  value  of  $120,165,337  in  the  year  1913,  as 
determined  by  the  state  board  of  tax  commis- 
sioners and  the  state  board  of  eqnallzation 
for  that  year,  and  as  was  previously  deter^ 
mined  by  the  findings  of  the  Railroad  and 
Public  Service  Commissions  in  the  years  1908 
and  1911.  We  have  already  noticed  that  the 
appellant  does  not  allege  unqualifiedly  that 
the  total  value  of  its  operating  property, 
viewed  as  a  unit,  did  not.  In  fact,  equal  that 
sum  in  the  year  1913.  Counsel's  whole  argu- 
ment seems  to  avoid,  with  marked  circum- 
spection, committing  themselves  to  an  un- 
qualified contention  that  appellant's  operat- 
ing property,  viewed  as  a  unit,  was  not  of 
that  total  value  in  the  year  1913;  but  Is 
directed  to  the  question  of  the  total  value  of 
api)ellant's  operating  property,  eliminating  its 
intangible  value  when  viewed  as  a  unit  as 
compared  with  the  value  of  other  property 
within  the  state.  Assuming  for  argument's 
sake  that  this  is  not  a  wholly  fair  statement 
of  counsel's  position  upon  this,  their  third 
principal  contention,  what  facts  are  alleged 
in  the  complaint  pointing  to  a  material  de- 
preciation in  the  market  value  of  appelUnf  8 
operating  property  such  as  to  warrant  a 
court  of  equity  interfering  with  the  assess- 
ment thereof  for  purposes  of  taxation  by  the 
proper  taxing  officers  of  the  state?  Counsel 
assert  tinder  their  third  principal  contention 
that: 

"The  assessment  is  excessive  because  of  the 
radical  change  in  conditions,  resultinK  in  a 
large  decrease  in  the  net  earnings  of  the  prop- 
erty, and  a  consequent  permanent  impairment 
of  its  value." 

The  only  facts  alleged  or  urged  in  support 
of  this  particular  contention  are  the  allega- 
tions of  the  complaint  touching  depreciation 
in  the  net  earnings  of  appellant's  operating 
property  from  approximately  $7,000,000  in 
the  year  1907  to  approximately  $4,000,000 
in  the  year  1912;  the  latter  b^ng  the  year 
immediately  preceding  that  in  which  this 
assessment  was  made.  We  also  note  that  the 
only  specific  sum  claimed  as  the  amount  of 
such  depreciation  is  the  $12,291,805  mention- 
ed in  their  complaint  and  in  the  preceding 
portion  of  their  argument,  claimed  as  unlaw- 
fully added  to  the  value  of  appellant's  physi- 
cal operating  property  as  its  intangible  value 
when  viewed  as  a  unit.    We  have  also  noticed 


that  there  are  no  wHlfuIIy  frandnlent  acts 
charged  against  either  the  state  board  of  tax 
commissioners  or  the  state  board  of  equali- 
zation; nor  is  it  charged  that  either  of  these 
boards  refused  to  hear  all  the  evidence  that 
was  submitted  to  them  by  the  appellant 
when  they  were  considering  the  value  of  ap- 
pellant's operating  property.  While  it  Is  al- 
leged that  these  boards  arbitrarily  reached 
their  decisions  and  refused  to  exercise  their 
honest  Judgment,  this,  we  think,  amounts 
to  practically  nothing  more  than  that  they 
erroneously  reached  their  decisions  when 
the  facts  left  no  room  for  difterenoe  of  opin- 
ion as  to  what  their  decisions  ought  to  have 
been  as  to  the  value  of  appellant's  operating 
property.  To  sustain  this  particular  .con- 
tention of  counsel,  it  seems  to  ns,  would 
mean  nothing  more  than  to  say  that  the  vala- 
ation  of  appellant's  operating  property  as  a 
unit  In  the  total  sum  of  $126,165,337  in  the 
year  1913  was  excessive,  and  the  result  of 
arbitrary  and  capridoua  action  on  the  part 
of  these  taxing  boards,  simply  because  It 
must  be  so  presumed  from  the  sole  fact  of 
this  alleged  excess  of  $12,291,805,  which  In 
no  event  would  constitute  an  excess  valna- 
tion  exceeding  10  per  cent  We  think  no  de- 
cision can  be  found  where  a  court  of  equity 
has  ever  interfered  with  an  assessment  upon 
such  a  showing  as  this  In  the  absence  of  ■ 
showing  of  actual  fraud  on  the  part  of  the 
taxing  officers.  Counsel  call  onr  attention  to, 
and  rely  principally  upon,  our  recent  decision 
in  Spokane  ft  I.  B.  R.  Co.  t.  Spokane  County, 
143  Pac.  307,  to  support  their  position  in  this 
particular  contention,  but  in  that  case  the 
railroad  company's  operating  property,  view- 
ed as  a  unit,  was  alleged  to  be  assessed  at 
$12,600,000,  when  its  market  value  at  the 
time  was,  in  fact,  not  in  excess  of  $6,645,000 ; 
in  other  words,  the  allegations  of  the  com- 
plaint in  that  case  showed  that  the  railroad 
company's  operating  property  was  assessed 
substantially  double  its  real  value.  If  this 
could  be  clearly  proven  upon  trial,  together 
with  other  circumstances  there  pleaded,  as 
was  held,  it  would  be  an  excessive  assess- 
ment, and  such  as  would  warrant  interfere 
ence  with  by  a  court  of  eqni^,  and  would  of 
itsdf  raise  a  presumption  of  constructive 
fraud.  The  view  there  expressed  Is  but  in 
harmony  with  the  previous  decisions  of  this 
court  holding,  as  stated  by  Justice  Main  in 
Simpson  Logging  Co.  v.  Chehalis  County,  80 
Wash.  246,  248,  141  Pac.  344,  346,  that: 

"The  valae  of  property  for  the  purposes  of 
taxation  as  equalised  or  adopted  by  the  board 
of  equalization  may  be  so  grossly  fai  excess  of 
the  actnal  value  as  to  constitute  constructive 
fraud.  In  such  a  case,  the  court  has  jurisdie- 
tion  to  review  the  assessment  in  a  proper  pro- 
ceeding." 

In  no  case  has  this  court  ever  Interfered 
with  an  assessment  of  jiroperty  for  purposes 
of  taxation,  upon  the  sole  ground  of  exces- 
sive assessment,  in  the  absence  of  a  showing 
of  actual  fraud  on  the  part  of  the  taxing 
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idllcera,  where  the  difference  between  the 
assessed  valbe  and  the  actual  ralne  was  as 
•man  aa  10  per  cent  We  conclude  that  we 
should  not  interfere  in  this  case  howerer 
strong  the  proof  might  be  aa  to  the  actual 
value  of  the  proi)erty  being  only  10  per  cent 
less  than  the  amount  it  is  valued  by  the  prop- 
er assessing  authorities;  that  necessarily  be- 
ing a  question  of  opinion,  and  there  being 
practically  no  other  fact  upon  which  to  rest 
an  attribution  of  fraud  to  such  assessing  and 
equalizing  authorities. 

Other  minor  contentions  are,  we  think, 
necessarily  disposed  of  by  what  we  have  al- 
ready said. 

The  Judgment  is  affirmed. 

MORRIS,  a  J.,  and  BLUS,  FUIXSRTON, 
MOUNT,  MAIN,  CROW,  and  HOLCOMB,  JJ., 
concur. 

(M  Wash.  700)  ^ 

ORBAT  NORTHERN  RY.  CO.  ▼.  STATB  et  aL 
(No.  12S62.) 

{Supreme   Court  of  Washington.     Maich  22, 
1915.) 

Bn  Banc.  Appeal  from  Saperlor  Court,  Thnra- 
ton  County;   G.  B.  Claypool,  Judge. 

Suit  for  injunction  by  the  Great  Northern 
Railway  Company  against  the  State  of  Waab- 
Jngton  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

F.  v.  Brown  and  F.  O.  Dorety,  both  of  SeattI«L 
for  appellant  W.  V.  Tanner,  Atty.  Gen.,  and 
Edward  W.  AUen,  of  Olympia,  for  respondents. 

PER  CURIAM.  This  case  was  heard  in  the 
saperior  court,  and  also  upon  appeal  in  this 
court  with  that  of  Northern  Pacific  Railway 
Co.  T.  Sute  et  al.,  147  Pac.  45.  The  same  ques- 
tions are  presented  in  both  cases.  We  affirm  the 
judgment  of  the  superior  court  in  this  case  upon 
the  same  grounds  assigned  in  our  dedaion  in 
that 


(M  Kan.  870) 

BOARD    OF     EDUCATION    OF    SCHOOL 
DIST.  NO.  42  T.  DAVIS.  State 
Auditor.     (No.  19922.) 

(Sopreme  Court  of  Kansas.     March  8,  1915.) 
(Bvllabu*  in  the  Oonrt.) 

1.  SCHOOUB    AND    SOHOOI.   DiSTBICTS    «s»97— 

ScHooi.  Fttiid  Commissiohebb— Attthobiza- 
now  OF  Bond  Ibsttes— Statdteb. 

Chapter  270  of  the  Laws  of  1913,  provid- 
ing a  limitation  upon  the  amount  of  bonds 
which  boards  of  education  of  cities  of  the  second 
class  may  issue  for  the  erection  of  school  build- 
ings, does  not  repeal  chapter  267  of  the  Laws 
of  1911,  empowering  the  school  fund  commis- 
sioners to  authorise  bond  issues  in  a  sum  not 
more  than  60  per  cent  in  excess  of  the  amount 
otherwise  permitted  by  law. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
SdKMl  Districts,  Cent  Dig.  B  224-232;  Dec. 
Dig.  «=>97.] 

Z  ^CBOOLS  AND  School  Distbictb  9s>97— 
School  Buildinob— Bond  Issue— Amount. 
Witb  the  permission  of  the  school  fund 
eommissioDers,  a  board  of  education  of  a  city 
of  the  second  class  may  issue  bonds  for  the 
purpose  of  erecting  school  buildings  up  to  a 
maximum  limitation  of  total  bonded  indebted- 


ness of  3*/a  per  cent,  of  the  valuation  of  the 
property  subject  to  the  jurisdiction  of  the  board. 
[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |{  224-232;  Dec 
Dig.  «=»97.] 

Original  mandamus  by  the  Board  of  Edu- 
cation of  School  District  No.  42  against  W.  B. 
Davis,  State  Auditor.    Writ  allowed. 

A  B.  Crockett,  of  Horton,  tor  plaintiff.  S. 
M.  Brewster,  Atty.  Gen.,  for  defendant 

BURCH,  J.  [1]  The  action  la  one  of  man- 
damus to  require  the  state  auditor  to  regis- 
ter bonds  Issued  by  the  board  of  education 
of  the  city  of  Horton,  a  city  of  the  second 
class,  pursuant  to  permission  of  the  school 
fund  commissioners,  granted  under  chapter 
267  of  the  Laws  of  1911.  Registration  is  re- 
sisted on  the  ground  that  the  act  of  1911  is 
repealed  by  implication  by  chapter  270  of 
the  Laws  of  1013,  and  that  the  bond  issue 
exceeds  the  limit  prescribed  by  the  latter  act 

Section  7614  of  the  General  Statutes  ct 
1009,  being  section  7  of  chapter  82  of  the 
Laws  of  1909,  provided  that  whenever  nec- 
essary to  provide  funds  for  the  erection  of 
suitable  buildings,  boards  of  education  of 
cities  of  the  second  class  might  issue  bonds 
according  to  a  prescribed  procedure.  The 
statute  contained  a  proviso  that  the  total 
Indebtedness  of  the  board  proposing  to  issue 
bonds  should  not  be  Increased  to  an  amount 
exceeding  1^  per  cent  of  the  valuation  of 
the  property  in  the  territory  subject  to  the 
Jurisdiction  of  the  board.  In  1011  the  Leg- 
islature passed  an  act  sections  1  and  2  ot 
which  read  as  followa: 

"Section  1.  The  limitations  placed  by  the 
statutes  upon  the  voting  of  bonds  in  cities  and 
school  districts  for  the  purpose  of  erecting 
school  buildings  may  be  modified  as  in  this  act 
provided. 

"Sec.  2.  The  board  of  school  fund  commit 
sioners  of  the  state  of  Kansas  is  hereby  author- 
ised and  empowered  to  malie  an  order  author- 
izing any  city  or  school  district  to  vote  bonds 
for  the  purpose  of  erecting  school  buildings  to 
an  amount  of  not  more  than  fifty  per  cent  In 
excess  of,  and  in  addition  to,  the  amount  of 
bonds  that  may  be  voted  under  laws  now  in 
force." 

Laws  1911,  c.  267,  |{  1,  2. 

A  method  of  procedure  to  obtain  the  order 
was  prescribed,  and  it  was  provided  that  aft- 
er an  order  should  be  obtained  a  bond  elec- 
tion should  be  held  as  in  other  cases.  Subse- 
quently, but  at  the  same  session  of  the  Leg- 
iBlature,  section  7614  of  the  General  Statutes 
of  1909  was  amended  by  chapter  260  of  the 
Laws  of  1911,  whereby  the  limitation  ot  IVt 
per  cent  of  the  value  qf  the  property  affect- 
ed was  raised  to  2  per  cent  By  chapter  270 
of  the  Laws  of  1913  this  limitation  was  rais- 
ed to  2%  per  cent  by  an  amendment  of  sec- 
tion 1  of  chapter  260  of  the  Laws  of  1911, 
which,  as  already  noted,  had  amcuded  sec- 
tion 7614  of  the  General  Statutes  of  1909. 

The  act  of  1913  is  not  a  new  enactment 
The  act  of  1909  was  Itself  merely  amends- 
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tor7  of  chapter  398  of  the  Laws  of  1905,  en- 
titled "An  act  to  authorize  boards  of  educa- 
tion of  cities  of  the  second  class  to  Issue 
bonds."  In  this  act  the  limitation  was  plac- 
ed at  4  per  cent  of  the  assessed  valuation  of 
the  property  affected.  The  act  of  1913  is  a 
mere  continuation  of  the  acts  of  1905  and 
1909  and  of  chapter  260  of  the  Laws  of  1911, 
without  substantial  change,  except  as  to  per- 
centage. Gen.  St  1909,  g  9037.  These  stat- 
utes placed  a  limitation  upon  bond  issues  for 
the  erection  of  school  buildings  under  which 
all  boards  of  education  of  cities  of  the  second 
class  might  operate  at  will.  Chapter  257  of 
the  Laws  of  1911  is  In  the  nature  of  a  si>e- 
dal  act  to  be  used  In  emergencies  to  meet 
the  necessities  of  boards  of  education  in  ex- 
ceptional cases.  It  Is  a  sound  principle  of 
construction  nniTersally  recognized  that  such 
statutes  are  not  repealed  by  subsequent  gen- 
eral legislation  without  a  clear  manifesta- 
tion of  such  an  Intent  There  Is  no  repug- 
nancy whatever  between  the  act  last  referred 
to  and  the  act  of  1913.  They  are  entirely 
consistent  with  each  otber,  may  stand  with- 
out any  conflict  and  consequently  the  impli- 
cation of  a  repeal  is  forbidden  by  elementary 
principles  of  construction.  Besides  this,  the 
Legislature  fairly  indicated  the  extent  to 
which  previous  legislation  was  affected  by 
the  act  of  1913.  It  in  terms  repeals  section 
1  of  chapter  260  of  the  Laws  of  1911,  but 
nothing  else. 

It  is  said  that  the  act  of  1913  constitutes  a 
revision  of  the  law  relating  to  limits  upon 
bonded  indebtedness,  and  consequently  re- 
pealed chapter  257  of  the  Laws  of  1911.  The 
limitation  upon  bonded  indebtedness  contain- 
ed In  the  act  of  1905,  In  the  act  of  1909,  in 
chapter  260  of  the  Laws  of  1911,  and  In  the 
act  of  1913,  Is  in  each  instance  a  mere  pro- 
viso attached  to  an  elaborate  grant  of  power 
to  boards  of  education  of  cities  of  the  sec- 
ond class  to  issue  bonds.  It  is  not  an  inde- 
pendent subject  of  legislation.  Therefore  the 
act  of  1913  was  simply  amendatory  of  a  par- 
ticular feature  of  an  act  the  real  subject  of 
which  was  bond  Issues  by  boards  of  educa- 
tion, and  was  not  revisory  of  a  distinct  sub- 
ject of  legislation  embraced  in  several  stat- 
utes. If  the  contention  under  consideration 
were  sound,  chapter  257  of  the  Laws  of  1911 
was  repealed  by  the  later  act  of  the  same 
session  (chapter  260)  which  took  effect  before 
the  Legislature  which  passed  them  adjourn- 
ed. It  is  manifest  that  these  two  acts  were 
Intended  to  stand  together. 

It  is  said  that  the  expression  used  in  chap- 
ter 257  of  the  Laws  of  1911  "bonds  that  may 
be  voted  under  laws  now  in  force"  requires 
that  the  50  per  cent,  excess  there  provided 
for  be  computed  upon  the  l^^  per  cent  limita- 
tion expressed  in  section  7614  of  the  General 
Statutes  of  1909,  because  that  was  the  law 
then  in  force.  It  is  plain,  however,  that  what 
the  Legislature  bad  in  mind  was  to  permit 


bond  Issues  in  emergencies  in  excess  of  tbe 
amount  permitted  by  the  general  law  gov- 
erning the  subject  and  not  tbe  particular. 
provisions  of  a  general  law  In  force  at  a 
particular  date. 

[2]  The  result  is  that,  with  the  permission 
of  the  school  fund  commissioners,  the  board 
of  education  of  a  city  of  tbe  second  class  may 
issue  bonds  for  tbe  purpose  of  erecting  school 
buildings  up  to  'a  maximum  limitation  of 
3%  per  cent  The  bonds  presented  for  regis- 
tration are  well  within  tliat  limit 

Therefore  the  writ  Is  allowed.  AH  tbe  Jus- 
tices concurring. 


(M  Kan.  667) 
EMERSON-BRANTINGHAM  CO.  v.  LYONS 

et  aL    (No.  10344.)t 
(Supreme  Court  of  Kansas.     March  6,  1915.) 

(Svttabu$  (y  the  Court.) 

Psincipa£  ano  Agent  9=»41— Exclusive 
Agenct  Contbact— Breach— Damages  Re- 
covebable. 

A  written  contract  between  the  defendants 
and  a  corporation  engaged  in  manufacturing 
a  gas  traction  engine  is  construed  to  provide 
that  the  defendants  should  be  tbe  exclusive 
agents  for  the  sale  of  the  engine  in  Kansas 
during  the  life  of  the  contract  and  should  can- 
vass the  state  and  advertise  the  engine.  It  is 
therefore  held^  upon  a  breach  of  the  contract 
by  the  plaintiff,  that  tbe  defendants  are  entir. 
tied,  under  the  allegations  of  their  cross-peti- 
tion, to  recover  whatever  the  proof  may  snow 
they  reasonably  expended  in  efforts  to  canvass 
the  state  and  advertise  the  merits  of  the  engine, 
including  reasonable  expenses  incurred  in  at- 
tending agricultural  fairs  and  distributing  lit- 
erature and  in  demonstrating  tbe  uses  of  the 
engine  in  field  plowing  and  road  grading,  but 
that  they,  are  not  entitled  to  recover  for  the 
value  of  their  services  in  advertisin?  and  dem- 
onstrating the  advantages  of  such  traction 
engine,  or  in  the  conduct  of  the  business  of 
selling  and  preparing  to  sell  engines. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec.  Dig.  ®=>41.] 

Porter,  West  and  Marshall,  33.,  dissenting.' 

Appeal  from  District  Court  Douglas 
County. 

Action  by  tbe  Emerson-Brantingham  Com- 
pany against  Jerry  Lyons  and  another,  part- 
ners as  Lyons  &  Gwin.  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Reversed  and 
remanded. 

Ord  Clingman,  of  Lawrence,  for  appellants. 
Ellis,  Cook  &  Bamett  of  Kansas  City,  Mo., 
for  appellee. 

PORTER,  J.  The  district  court  sustained 
tbe  plaintifTs  demurrer  to  two  causes  of  ac- 
tion set  up  by  defendants  in  their  answer 
and  cross-petition.  Tbe  defendants  elected  to 
stand  upon  the  demurrer,  and  have  brought 
the  case  here  for  review. 

The  cross-petition,  hereinafter  referred  to 
as  the  answer,  alleged  three  causes  of  action 
upon  a  written  contract  entered  into  in  April, 
1912,  between  tbe  defendants  and  the  Gas 
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Traction  Company,  a  corporation,  of  Minne- 
sota. The  answer  set  forth  that  a  short  time 
after  the  contract  was  executed  the  plaintiff, 
an  lUinolB  corporation,  purchased  all  the  as- 
sets of  the  Gas  Traction  Company,  Including 
the  written  contract  which  was  assigned  and 
transferred  to  It  It  further  alleged  that  the 
Gas  Traction-  Company  had  been  engaged  In 
mannfactnrlng  a  gas  traction  engine  known 
as  "Big  Fonr  30,"  and  that  the  contract  pro- 
vided that  the  defendants  should  become  the 
ezcIuslTe  agents  for  the  sale  of  this  engine 
thronghout  the  state  of  Kansas,  and  should 
canrass  the  state  and  consistently  advertise 
the  engine ;  that  In  pursuance  thereof  the  de- 
fendants did  advertise  largely  throughout 
the  state  and  bring  to  the  attention  of  farm- 
ers, ranchmen,  and  others  the  gas  traction 
engine,  attending  county  and  state  fairs  dur- 
ing the  year  1912,  and  distributing  a  large 
amonnt  of  literature  advertising  the  advan- 
tages of  the  engine  and  demonstrating  the 
same  In  the  field  by  doing  a  large  amount  of 
plowing  and  road  grading  at  various  men- 
tioned places  In  the  state ;  that,  as  a  result  of 
these  efforts,  several  of  the  engines  were  sold 
In  the  state ;  and  that  the  defendants,  In  con- 
nection with  the  advertising,  demonstrating, 
and  conduct  of  the  business  of  selling  and  pre- 
paring to  sell  engines,  expended  $2,500.  It 
was  then  alleged  that  the  plaintifF,  after  hav- 
ing acquired  the  contract,  violated  Its  terms, 
and  without  any  Justification  entered  the  state 
and  sold  engines,  and  appointed  other  agents 
to  represent  It,  and  prohibited  the  defendants 
from  making  further  sales  in  the  state ;  that 
these  acts  were  done  without  the  consent  of 
the  defendants,  and  contrary  to  the  provi- 
sions of  the  contract  Upon  this  cause  of  ac- 
tion the  defendants  sought  to  recover  the 
amount  expended  by  them,  as  aforesaid,  in 
the  sum  of  $2,500. 

In  the  second  cause  of  action  the  defend- 
ants made  substantially  the  same  allegations 
as  in  the  first,  and  asked  damages  In  the  sum 
of  $2,500  for  the  value  of  their  services  In  ad- 
vertising and  demonstrating  the  advantages 
of  the  "Big  Four  30." 

The  court  overruled  the  demurrer  to  the 
third  cause  of  action,  which  alleged  that  the 
(riaintlfl  bad  entered  the  state  and  sold  six 
engines  to  customers  of  the  defendants,  and 
that  it  was  orally  agreed,  at  the  time  the 
written  contract  was  entered  Into,  that  de- 
fendants should  buy  the  engines  for  $2,400, 
and  sell  them  for  not  less  than  $2,800.  In 
this  cause  of  action  the  defendants  asked 
Judgment  for  $2,400.  We  refer  to  It  here 
because  the  defendants  seem  to  place  some 
reliance  upon  the  case  of  Sparks  v.  Motor 
Co.,  86  Kan.  29,116  Pac.  363,  Ann.  Cas.  1912C, 
12S1,  In  which  it  was  held: 

"The  measure  of  damages  for  breach  of  a  con- 
tract giving  the  plaintiff  the  exclusive  agency 
for  the  sale  of  automobiles,  where  the  manu- 
foctnrer  invades  the  plaintiFs  territory,  is  the 
amount  of  commissions  or  discounts  of  which 
the  plHintiff  Js  deprived  by  sales  made  by  the 
defendant"     SyL  L 


Inasmuch  as  the  trial  court  overruled  the 
demurrer  to  the  cause  of  action  for  losses  of 
profits,  we  do  not  understand  how  the  defend- 
ants can  rely  upon  that  decision.  It  fur- 
nishes no  support  to  the  contention  that  the 
court  erred  In  sustaining  the  demurrer  as  to 
the  other  two  for  expenses  and  for  the  value 
of  services. 

A  copy  of  the  written  contract  was  attach- 
ed to  and  made  a  part  of  each  of  the  causes 
of  action  set  out  in  the  answer.  The  contract 
itself  .Is  not  so  broad  in  Its  terms  as  the  de- 
fendants allege  In  their  answer.  It  contains 
no  provision  which  In  terms  requires  the  de- 
fendants to  advertise  the  engine.  It  appoints 
them  distributors  for  the  "Big  Four  30,"  "un- 
der the  limitations  and  conditions  herdn 
specified,  In  the  state  of  Kansas,  for  a  period 
of  one  year,  beginning  April  1,  1912,  and  end- 
ing March  31,  1013,  unless  previously  termi- 
nated as  hereinafter  provided."    It  provides: 

That  the  distributors  agree  to  thoroughly  can- 
vass the  state  "during  the  life  of  this  contract 
and  exercise  their  beat  efforts  and  sliill  to  effect 
as  many  sales  of  said  engines  therein  as  pos- 
sible." "The  distributors  agree  to  buy  from  the 
company,  and  the  company  agrees  to  sell  and 
deliver  to  the  distributors  on  board  cars  at  its 
factory  in  Minneapolis,  Minnesota,  as  many 
of  said  Big  Four  30  gasoline  traction  engines 
as  the  distributors  are  able  to  resell  or  may  or- 
der of  the  company  during  the  life  of  this 
contract  at  the  prices  and  upon  the  terms  fol- 
lowing: Twenty-four  hundred  dollars  ($2,400.- 
00)  in  cash  for  each  of  the  first  ten  engines  so 
ordered  by  the  distributors.  •  •  •  For  each 
of  the  next  five  engines  ordered  and  purchased 
by  distributors  after  said  ten  engines  are  pur- 
chased and  paid  for  during  the  life  of  this  con- 
tract twenty-three  hundred  dollars  ($2,300.00) 
in  cash.  •  •  •  Per  each  additional  engine 
ordered  and  purchased  in  excess  of  fifteen  en- 
gines, during  the  life  of  this  contract  twenty- 
two  hundred  fifty  doUars  ($2,250.00)  in  cash." 

There  was  a  provision  that  the  company 
was  to  refer  all  inquiries  for  its  engines  from 
any  person  within  the  state  to  the  distribu- 
tors, who  were  not  to  sell  or  deliver  any  of 
the  engines  purchased  by  them  in  any  terri- 
tory other  than  the  state  of  Kansas,  and 
were  not  to  buy,  sell,  or  deal  in  any  other 
gasoline  traction  engine  reasonably  adapted 
to  the  same  uses.    Another  provision  read: 

"It  is  mutually  agreed  that  this  contract  may 
tie  terminated  at  any  time  either  by  the  com- 
pany or  distributors,  giving  thirty  days'  notice 
in  writing  to  the  other  of  their  intention  so  to 
do." 

Another  clause  upon  which  plaintiff  relies 
read: 

Tt  is  expressly  understood  that  the  distrib- 
utors are  not  in  any  manner  authorized  or  em- 
powered to  conduct  business  in  the  name  of  or 
for  the  account  of  the  company,  or  in  its  name 
or  upon  its  behalf,  to  enter  into  any  contract 
with  third  persons,  nor  in  its  name  to  make  any 
promises  or  representations  with  reference  to 
the  engines,  or  any  other  matter."    ' 

The  defendants  rely  upon  the  doctrine  de- 
clared In  the  case  of  United  States  v.  Behan, 
110  U.  8.  338,  4  Sup.  Ct  81,  28  L.  Ed.  168, 
and  contend  that  under  that  authority  they 
have  a  right  to  recoup  against  the  plaintiff 
for  expenditures  of  money  and  time.  Tbe 
plaintiff  contends  that  the  doctrine  of  that 
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case  baa  no  application  here.  In  that  case 
the  government  stopped  the  work  being  done 
under  a  contract  after  a  large  amount  of 
material  and  labor  had  been  furnished  by  the 
contractor  In  the  revetment  of  a  river  bank. 
The  work  was  done  under  the  requirements 
and  specifications  of  the  government,  was 
permanent  construction,  and  the  government 
received  the  benefit  of  the  labor  and  materi- 
al furnished  by  the  contractor  up  to  the  time 
the  work  was  stopped.  The  contractor  sued 
for  damages  for  the  breach  of  the  contract, 
and  was  permitted  to  recover  what  hie  had 
been  Induced  to  expend  on  the  faith  of  the 
contract,  including  a  fair  allowance  for  his 
own  time  and  services;  and  It  was  further 
said  that  be  might  be  permitted  to  recover 
for  the  loss  of  anticipated  profits,  subject  to 
the  rules  of  law  as  to  the  character  of  profits 
which  may  be  thus  claimed. 

It  is  the  contention  of  the  plaintiff  that 
because  the  life  of  the  contract  in  the  pres- 
ent case  was  "short  at  moaV  and  "of  very 
uncertain  duration,  liable  to  be  terminated 
at  any  time  by  either  party  upon  80  days' 
notice,"  the  contract  left  the  defendants  "free 
to  do  those  thing  most  likely  to  produce  Im- 
mediate profits  to  themselves  and  entirely 
free  to  abstain  from  doing  those  things  not 
Ukely  to  yield  immediate  profits  to  them- 
selves." And  attention  is  called  to  the  clause 
of  the  contract  forbidding  the  defendants  to 
do  or  perform,  In  connection  with  their  busi- 
ness, any  act  on  behalf  of,  for,  or  as  the 
agents  of  the  plaintiff.  The  plaintiff  would 
construe  the  contract  to  provide  merely  for 
the  purchase  of  engines  at  fixed  prices  upon 
prescribed  terms  of  payment,  and  insists 
that  the  proper  construction  of  the  contract 
is  that  the  plaintiff  "bound  itself  only  to  sell 
and  furnish  engines  during  the  life  of  the 
contract  at  agreied  prices,  and  to  abstain 
from  making  sales  directly  or  indirectly  In 
the  state." 

It  Is  argued  that  the  statement  in  the  an- 
swer that  the  plaintiff  "prohibited  these  de- 
fendants from  making  further  sales  of  said 
engine  in  the  state  of  Kansas"  Is  a  mere 
"conclusion  of  law  and  wrong  at  that,  for 
appellee' could  not,  as  a  matter  of  law,  pro- 
hibit appellants  from  selling  in  Kansas. 
Contract  or  no  contract,  they  could  sell  their 
own  property." 

It  is  the  opinion  of  the  majority  of  the 
court  that  it  was  error  to  sustain  the  demur- 
rer to  the  urst  cause  of  action,  and  that  the 
terms  of  the  contract,  as  fairly  construed, 
c(Hitemplated  that  defendants  should  go  to 
more  or  less  exi)ense  In  advertising  and 
bringing  to  the  attention  of  the  public 
throughout  the  state  the  merits  of  the  trac- 
tion engine,  and  likewise  by  demonstrating  It 
at  county  fairs  and  In  plowing  fields  and  In 
grading  roads;  and  that  the  defendants  are 
entitled  to  recover  upon  that  cause  of  action 
whatever  they  may  be  able  to  show  was  rea- 
sonably expended  for  those  purposes;    fur- 


ther that  the  trial  court  properly  sustained 
the  demurrer  to  the  cause  of  action  for  the 
value  of  the  defendants'  services. 

The  Judgment  will  be  reversed,  and  the- 
cause  remanded  for  further  proceedings  in 
accordance  herewith. 

JOHNSTON,  a  J.,  and  BURCH,  MASON, 
and  DAWSON,  JJ.,  concurring. 

PORTER,  J.  (dissenting).  As  I  construe 
the  contract,  there  is  nothing  in  It  to  sug- 
gest the  Idea  that  the  defendants  were  to  do 
any  advertising  or  to  print  or  distribute  cir- 
culars throughout  the  state  or  anywhere  else. 
There  is  no  reference  In  the  contract  to 
printing  or  distributing  advertising.  The  de- 
fendants were  given  for  one  year  the  right 
to  sell  the  traction  engine  in  the  state,  and 
they  agreed  to  canvass  the  state.  In  con- 
sideration of  their  agreement  to  do  this,  the 
gas  traction  company  agreed  to  sell  them  en- 
gines upon  certain  terms  which  made  the  de- 
fendants the  owners  of  the  engines  until  they 
resold  them.  They  were  to  have  a  margin 
of  $400  profit  on  each  engine  resold;  bat, 
in  consideration  of  their  efforts  to  exploit 
the  merits  of  the  engine.  It  was  provided  that, 
after  they  had  sold  a  certain  number,  the 
price  to  them  should  be  lowered,  so  that  they 
would  make  a  larger  profit.  They  were  ex- 
pressly prohibited  from  acting  as  the  agents 
of  the  gas  traction  company  for  any  purpose. 
The  plaintiff  well^says  that  the  defendants 
"were  left,  by  the  terms  of  the  contract,  en- 
tirely free  to  do  those  things  most  likely  to 
produce  immediate  profits  to  themselves  and 
entirely  free  to  abstain  from  doing  those 
things  not  likely  to  yield  Immediate  profits 
to  themselves."  In  my  opinion,  the  Judg- 
ment should  be  affirmed. 

I  am  directed  to  say  that  Justices  WEST 
and  MABSHAI/L  concur  In  this  dissent 


(MKan.  6ZU 

WILLIS  V.  SKINNER  et  al.    (No.  19366.)t 

(Supreme  Court  of  Kansas.     March  6,  1915.) 

(8vttal>u$  ty  th«  OourtJ 

Masteb  and  Sebvaht  «=s»140,  2W,  276— In- 
jury TO  SEBVANT— NEOUOKNCB— SUFFICIBN- 
CT  OF  EVIOENCK. 

Plaintiff  was  assisting  in  unloading  heavy 
marble  slabs  from  a  wagon.  His  duties  re- 
quired him  to  stand  in  the  wagon  and  assist 
another  workman  there  in  holding  and  guiding 
the  slabs  while  other  workmen  who  stood  upon 
the  ground  palled  the  slabs  out  and  carried 
tbem  away.  When  four  or  five  of  the  slabs  were 
still  in  the  wagon  standing  on  edge  and  leaning 
against  one  side  of  the  wagon  box,  the  foreman 
said  to  the  plaintiff:  "When  you  pull  the  next 
one  out,  raise  it  op  and  pnt  this  piece  under  it  so 
it  won't  scratch  on  that  iron."  The  plaintiff  un- 
dertook to  obey  the  order  without  the  assistance 
of  the  other  workman  in  the  wagon,  and  without 
informing  the  latter  that  he  was  gomg  to  lift  the 
slabs,  and  while  thus  eneaged  the  slabs  fell  upon 
him  and  injured  him.  It  is  held  that  a  special 
finding  that  one  man  was  not  able  to  hold  the 
slabs  in  position  while  the  plaintiff  obeyed  the 
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order  ]a  in  conflict  witli  tlie  ondispnted  facts, 
•nd  that  it  was  not  negligence  for  defendants  to 
five  the  plaintiff  the  order. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  |S  291-205,  877-008,  050- 
952,  9S4.  965,  959,  970,  076;  Dec  Dig.  «=» 
140.  265;  276.] 

Jolinston,  G.  J.,  and  Mason,  3.,  dissentlnK. 

Appeal  Crom  District  Cioart,  Stiawnee 
County. 

Action  by  W.  F.  Willis  against  Clarence 
D.  Skinner  and  anotber,  partners  as  the 
Merchants'  Transfer  &  Storage  Company. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
IteaL  Reversed  and  remanded,  with  direc- 
tions to  render  Judgment  for  defendants. 

Blair,  Magaw  &  UUard,  of  Xopeka,  for  ap- 
pellants. D.  B.  Bra na man,  of  Topeka,  for 
appellee. 

PORTER,  jr.  The  defendants  appeal  from 
a  Judgment  in  plaintUTs  favor  for  personal 
Injuries  caused  by  their  alleged  negligence. 

The  plaintiff  was  in  the  employ  of  the 
transfer  company  and  was  directed  by  them 
to  assist  In  unloading  from  one  of  their 
wagons  a  number  of  marble  slabs  In  front 
of  a  bolldlng  in  process  of  erection.  This 
is  the  second  time  the  case  has  beoi  before 
this  ooort  The  first  time  it  was  reversed  on 
account  of  inconsistent  special  findings.  Wil- 
lis y.  Skinner,  89  E:an.  145,  130  Pac.  673. 

The  plaintiff  was  directed  by  the  foreman 
to  get  Into  the  wagon  and  assist  another  man 
to  put  out  the  marble  slabs  to  other  men 
who  carried  them  into  the  buUdlng.  The  pe- 
tition alleged  that  the  injuries  were  caused 
wholly  by  the  negligence  of  the  defendants 
In  falling  to  provide  him  with  a  reasonably 
safe  place  to  woric,  and  by  their  failure  to 
keep  in  the  wagon  a  sufficient  force  of  men 
to  handle  the  marble,  and  by  ordering  the 
plaintlfl  to  place  something  under  the  end  of 
one  of  the  slabs  about  to  be  removed,  and 
ttiat,  while  he  was  in  the  act  .of  doing  this, 
several  of  the  pieces  of  marble  fell  upon  him 
and  seriously  injured  him. 

Upon  the  second  trial  the  plaintlfl  testi- 
fied: That  when  he  first  reached  the  wagon 
there  were  several  men  at  work  unloading 
the  slabs.  That  two  men,  Jennings  and 
Clark,  were  in  the  wagon  adjusting  the  slabs, 
BO  that  the  men  on  the  ground  could  get  hold 
of  them  and  pull  them  out  That,  after  he 
had  assisted  in  carrying  one  or  two  of  the 
slabs  Into  the  building,  he  was  directed  by 
Gayhart,  the  foreman,  to  get  into  the  wagon 
and  assist  In  getting  the  slabs  out,  and  that 
he  took  Clark's  place  in  the  wagon.  That 
there  were  four  or  five  of  the  slabs  standing 
on  edge  leaning  against  one  side  of  the  wag- 
on box.  That,  when  he  assisted  In  pushing 
out  the  first  one,  Gayhart,  the  foreman,  com- 
plained that  he  had  allowed  one  of  them  to 
■crape  over  the  Iron  edge  of  the  box  and  a 
piece  of  the  marble  was  broken  off,  and  that 
Gayhart  gave  him  a  piece  of  stick,  and  said: 


"When  you  pull  the  next  one  out,  raise  It 
up  and  put  this  piece  under  it  so  It  won't 
scratch  on  that  iron."  The  other  men  had 
gone  into  the  building  with  a  slab  when  he 
told  him  this.  That  he  pulled  one  of  the 
slabs  out  about  four  inches  and  picked  it  up 
and  tried  to  put  the  stick  under,  and  that, 
while  engaged  in  doing  this,  the  slabs  fell 
over  upon  him  and  injured  blm.  He  testi- 
fied that  Oayhart  was  not  there  at  the  time 
the  slabs  fell  over;  that  Jennings  was  stand- 
ing at  the  rear  end  of  the  slabs,  and  that  it 
was  Jennings'  duty  to  push  the  slabs  out 
while  be  guided  them,  and  that  he  did  not 
know  what  Jennings  was  doing;  that  he  did 
not  look  around  to  see;  and  that  be  did  not 
speak  to  Jennings  and  Inform  him  that  he 
was  going  to  Uft  the  slabs.  Jennings  testi- 
fied that  he  was  not  holding,  the  slabs  at 
the  time  the  accident  occurred,  and  from  all 
the  evidence  he  did  not  know  that  the  plain- 
tiff was  going  to  lift  them.  The  plaintUT 
testified  that  it  did  not  occur  to  him  to  wait 
until  the  other  eight  or  ten  men  came  out  of 
the  building  to  help  him  before  lifting  the 
slab.  He  was  asked  if  there  was  any  occa- 
sion to  put  the  piece  under  tbe  slab  to  keep 
it  from  scraping  until  the  others  came  to 
take  it  out  of  the  wagon.  His  answer  was: 
"I  don't  know  about  that"  It  appears  from 
the  evidence  that  the  slabs  stood  in  the  wag- 
on about  six  inches  from  the  end  where  they 
were  to  be  taken  out,  and  that  they  rested 
on  cross-sticks,  which  raised  them  slightly 
above  the  bed. 

The  court  overruled  a  demurrer  to  the 
plaintiff's  evid»ice,  and  denied  a  motion  for 
Judgment  on  the  special  findings  and  for  a 
new  trial. 

The  Jury  found  that  the  defendants'  negli- 
gence consisted  in  "instructing  the  plaintiff 
to  place  a  stick  of  wood  under  the  slab,  leav- 
ing one  man  to  hold  up  the  other  slabs." 
They  found  that  the  plaintiff  did  not  notify 
Jennings  that  he  was  about  to  put  a  piece 
of  wood  under  the  slabs  or  call  upon  him 
to  assist  in  so  doing.  The  court  correctly 
charged  the  Jury  that  no  hegUgence  was  to 
be  presumed  from  the  mete  fact  that  the 
slabs  felL  Missouri  Pac.  By.  Co.' v.  Haley, 
25  Kan.  35;  Smelting  Co.  v.  Allen,  64  Kan. 
70,  67  Pac  436;  Lane  v.  Railway  Co.,  64  Kan. 
756,  68  Paa  626;  Byland  t.  Powder  Co.,  98 
Kan.  288,  205,  144  Paa  251. 

The  burden  rested  upon  the  plaintiff  to 
show  that  the  defendants  were  guilty  of 
some  negligence.  In  our  opinion  the  Judg- 
ment cannot  be  sustained.  Finding  No.  7, 
that  there  was  anything  to  prevent  Jennings 
from  holding  the  slabs,  and  finding  No.  0,  that 
he  could  not,  by  the  exercise  of  ordinary  dili- 
gence, have  prevented  them  from  falling,  are 
not  only  in  direct  conflict  with  tbe  testi- 
mony offered  by  the  plaintiff,  but  are  con- 
trary to  the  undisputed  physical  facts.  The 
plaintiff  says  that  he  could  have  held  tbe 
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slabs  In  position  If  be  bad  notblng  elae  to  do. 
Jennings  blmself  testified  that  he  had  no 
difficulty  In  holding  them.  Counsel  attempt 
to  explain  these  special  findings  by  the 
statement  that: 

"  ♦  •  •  The  attention  and  energies  of 
Jennings  were  required  in  the  work  of  pushing 
the  slab  endwise  out  of  the  wagon.  Hia  work 
was  of  such  a  nature  that  it  was  impossible 
for  him  to  have  given  much  time  or  effort  to 
supporting  the  slabs.  The  most  strenuous  and 
important  part  of  bis  work  was  to  push  the 
slabs  endwise  out  of  the  wagon.  To  do  this 
it  was  necessary  for  him  to  get  to  the  end  of 
the  slab,  and  use  all  his  force  to  push  it  out 
Since  all  his  strength  was  required  to  push  the 
slab  endwise,  it  would  not  be  possible  for  him, 
at  the  same  time,  to  keep  all  the  slabs  from 
falling  sidewise.  In  view  of  these  conditions, 
and  the  evidence  produced  at  the  trial  upon 
this  point,  it  is  not  strange  that  the  jury  found 
that  he  could  not  have  prevented  the  slabs 
from  falling,  even  though  he  had  exercised  or- 
dinary care." 

But  Jennings  was  not  strenuously  engaged 
at  that  time  in  doing  anything.  The  other 
men  bad  not  returned  from  the  building,  and 
there  was  no  occasion  to  move  any  slabs  un- 
til they  came.  He  was  apparently  standing- 
In  the  wagon  doing  nothing,  waiting  until  the 
other  workmen  returned.  Moreover,  Gay- 
hart  bad  not  directed  the  plaintiff  to  raise 
the  piece  at  once,  but,  as  plaintiff  testified, 
Gayhart's  order  was:  "When  you  pull  the 
next  one  out,  raise  It  up  and  put  this  piece 
under  it  so  It  won't  scratch  on  that  iron." 

Plaintiff  contends  that  Gayhart  was  guilty, 
not  only  of  negligence,  but  gross  negligence, 
in  giving  the  order.  We  fall  to  see  bow  tbe 
giving  of  such  a  simple  order  can  be  regard- 
ed as  negligence  of  any  character.  The 
slabs  were  leaning  against  the  sides  of  tbe 
wagon  within  six  Inches  of  the  end  of  the 
wagon  bed.  They  were  resting  upon  cross- 
pieces,  and  all  that  was  necessary  to  pre- 
vent the  next  slab  from  chipping  upon  tbe 
Iron  strip  was  to  place  the  stick  near  the 
end  of  the  wagon  bed,  and,  when  the  other 
workmen  returned,  slide  the  slab  over  It  If 
plaintiff  intended  to  raise  tbe  slab,  and  at 
the  same  time  place  the  piece  under  it,  be 
should  have  told  Jennings  and  bad  Jennings 
hold  up  the  slab  while  he  was  so  employed. 
It  required  no  special  experience  for  him  to 
know  that  the  slabs  would  fall  If  they  were 
not  supported  In  some  manner.  In  the  brief 
counsel  say  that  he  was  a  farmer,  who,  though 
in  tbe  employ  of  defendants  for  a  year,  had 
worked  for  the  most  part  at  assisting  in  un- 
loading grain  from  cars,  and  that  he  had 
never  before  assisted  in  unloading  marble 
slabs.  He  had,  however,  assisted  in  carry- 
ing into  tbe  building  some  of  tbe  slabs,  and 
be  knew  their  weight  The  fact  that  they 
were  marble  instead  of  iron  or  some  other 
heavy  material  can  furnish-  no  excuse  for  hia 
not  knowing  what  every  man  knows  of  tbe 
laws  of  gravitation.  The  argument  that,  be- 
cause tbe  plaintiff  was  a  farmer,  he  was  not 
expected  to  know  anything,  does  not  appeal 


to  men  who  have  bad  experience  at  farm 
work.  If  a  farmer  were  to  give  tbe  same 
kind  of  directions  to  a  hired  man  assisting 
another  person  in  the  unloading  of  a  wagon, 
no  one  would  have  the  hardihood  to  claim 
that  the  farmer  was  guilty  of  actionable  n%- 
Ilgence  in  case  the  hired  man  was  injured 
in  the  same  way  that  the  plaintiff  was  in- 
jured. Having  failed  to  show  any  negligence 
on  the  part  of  the  defendants,  the  plaintiff 
failed  to  establish  a  cause  of  action  entitUns 
htm  to  recover. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  render 
Judgment  for  the  defendants. 

BUBCH,  WEST,  MARSHALIj,  and  DAW- 
SON, JJ.,  concurring.  JOHNSTON,  O.  J, 
and  MASON,  J.,  dissratlng. 

"""^"^  (.U  Kan.  4»9) 

SUTTON  T.  WRIGHT.     (No.  19299.) 
(Supreme  Court  of  Kansas.     March  6,  1915.) 

(SyUahut  (y  the  Court.) 

II7BUBANCE  (8i=»136— NOTES  GiVEH  FOB  PbBIII- 
UM— CONBIDEBATION  —  DELIVEBT  OT  POUOT. 

In  an  action  by  an  insurance  agent  to  i»- 
cover  on  two  promissory  notes  given  for  the 
premium  on  a  new  life  insurance  policy  issued 
to  take  up  an  old  policy  which  was  surrendered, 
the  defense  was  want  of  consideration  becanae 
the  policy  had  not  been  delivered  to  the  insured. 
The  insurance  company  sent  the  policy  to  the 
agent  for  delivery  to  the  defendant.  The  jniy 
found  Bpeciall:^  on  sufficient  proof  that  the 
agent  duly  mailed  the  policy  to  the  defendant. 
Held,  manual  delivery  of  the  policy  to  the  de- 
fendant by  messenger  was  not  essential  to  per- 
fect the  defendant's  obligation  on  his  notes,, 
and  the  defense  of  want  of  consideration  was 
overcome. 

[Ed.  Not&^For  other  cases,  see  Insurance, 
Cent  IMg.  §1  219-230;   Dec.  Dig.  <8=»136.] 

Appeal  from  District  Court,  Montgomery 
Ounty. 

Action  by  O.  S.  Sutton  against  0.  O. 
Wright.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Ia.  p.  Brooks,  of  Cherry  vale,  for  appel-- 
lant  Sullivan  Lomaz,  of  Cherryvale,  for 
appellee. 

BURCH,  J.  The  action  was  one  to  recoTer 
on  two  promissory  notes  given  by  the  defend- 
ant for  tbe  premium  on  a  new  life  insurance 
policy  issued  in  place  of  an  old  one  which 
was  surrendered.  The  plaintiff,  a  field 
manager  under  a  general  agent  of  the  In- 
surance company,  negotiated  the  exchange 
of  policies.  The  notes  were  made  payable  to 
tbe  general  agent,  but  the  plaintiff  took  them 
up  at  maturity  and  owned  them  when  salt 
was  brought  The  defense  was  failure  of 
consideration  because  the  new  policy  had 
not  been  delivered.  The  plaintiff  recovered, 
and  the  defendant  appeals. 

When  tbe  defendant  sent  in  the  old  policy, 
be  stated  that  his  mall  should  be  sent  to 
Box  1464,  Tulsa,  Okl.,  and  the  proof  was 
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tbat  the  new  policy  was  duly  mailed  to  the 
defendant  at  the  address  given.  The  couit 
instructed  the  Jury  that  this  was  a  suffi- 
cient delivery  of  the  policy  to  entitle  the 
plaintiff  to  recover,  the  fact  that  the  de- 
fendant did  not  receive  it  being  merely  a 
circumstance  tending  to  show  the  policy  was 
not  mailed.  There  was  evidence  that  the 
plaintiff,  to  whom  the  policy  had  been  given 
for  delivery,  made  an  effort  to  deliver  it  to 
the  deftodant  perscmally;  that  the  defend- 
ant was  In  arrears  on  back  premiums ;  that 
half  a  dozen  letters  written  to  him  were  not 
answered,  bat  were  not  returned;  that  the 
policy  was  not  mailed  eaxliet  because  the 
plaintiff  was  unable  to  hear  from  the  de- 
fendant; and  that  a  duplicate  policy  is  easily 
procnrable  In  case  a  policy  be  lost.  On  the 
facts  stated,  the  jury  found  specially  that  the 
policy  was  duly  mailed. 

The  policy  became  binding  on  the  insur- 
ance c<xnpany  when  It  was  placed  in  the 
hands  of  the  solicitor  for  unconditional  de- 
Uvery  to  the  defendant  The  contract  of/ 
insurance  was  then  complete  and  manual, 
delivery  of  the  evidence  of  the  contract  to 
the  insured  by  messenger  was  not  essential 
to  perfect  the  obligation  of  the  defendant's 
promissory  notes.  The  adoption  in  good 
faith  of  the  ordinary  method  employed  by  the 
business  world  for  the  transmission  of  such 
articles  was  sufficient 

It  is  said  that  section  4S41  of  the  Oeneral 
Statutes  of  1909,  maki^ig  it  unlawful  for  an 
insurance  company  or  its  agent  to  transfer 
premium  notes  to  an  Innocent  purchaser 
before  delivery  of  the  policy,  bears  upon  the 
case,  but  manifestly  this  is  not  so.  The  ques- 
tion here  presented  is  the  sufficiency  of  the 
means  employed  to  place  the  instrument  in 
the  [lossession  of  the  defendant,  and  the  cut- 
ting off  of  defenses  by  transfer  to  an  Innocent 
purchaser  is  not  involved. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


(M  Kan.  462) 

WADE  V.  EMPIRE  DIST.  ELECTRIC  CO.f 

(No.  19279.) 
(Supreme  Court  of  Kansas.     March  S,  1915.) 

(Syllabui  by  the  Court.) 

1.  Electbioitt      ^=>14  —  Mairtenanc*      oi" 
Wires— Cabe  Required— Highways. 

Electric  companies  that  suspend  wires 
cbareed  with  a  high  voltage  of  electricity  over 
or  alon^  the  highway  are  required  to  exercise 
the  highest  care  in  constructing  and  maintain- 
ing their  poles  and  wires  so  as  to  avoid  injury 
to  those  using  the  highway  for  work,  business, 
and  pleasure. 

[Ed.  Note.— For  other  cases,  see   Electricity, 
Cent  Dig.  {  7;    Dec.  Dig.  <8=»14.] 

2.  ELECTBicrrr     €=»19— Neqijobncb— Suffi- 
ciENCT  OK  Evidence. 

A  workman  who  was  moving  a  mining  der- 
rick alonj;  a  highway,  a  lawful  and  recognized 
nse,  found  his  passage  obstructed  by  wires  of 
the  size  and  appearance  of  those  used  in  tele- 
phone service  suspended  about  19  feet  above  the 


ground,  while  the  derrick  he  was  moving  ex- 
tended about  a  foot  higher.  To  effect  a  pas- 
sage he  climbed  the  derrick  in  order  to  lift  the 
wires,  after  being  warned  by  a  fellow  workman 
to  be  careful,  and  while  lifting  the  wires  was 
electrocuted.  In  an  action  to  recover  for  his 
death,  it  is  held  that  the  testimony  shows  a 
prima  facie  case  of  negligence  on  the  part  of 
the  electric  company,  and,  further,  under  the 
circumstances  as  shown  by  the  testimony,  the 
workman  cannot  be  charged  with  contributory 
negligence  as  a  matter  of  law  in  climbing 
the  pole  and  endeavoring  to  lift  the  wires  over 
the  top  of  the  derrick. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  |  11 ;   Dec  Dig.  <8=»19.] 

Porter,  J.,  dissenting. 

Appeal  from  District  Court  Cherokee 
County. 

Action  by  Florence  Estella  Wade  against 
the  Empire  District  Electric  Company.  From 
a  judgment  for  defendant  plaintiff  appeals. 
Reversed  and  remand^. 

P.  B.  Wheeler,  of  Pittsburg,  and  O.  A. 
McNeill,  of  Columbus,  for  appellant  Gray- 
son, Spencer  ft  Grayson,  of  Kansas  City,  Mo., 
and  Sapp  ft  Wilson,  of  Galena,  for  appellee. 

JOHNSTON,  0.  J.  Florence  Estella  Wade 
brought  this  action  against  the  Empire  Dis- 
trict Electric  Company  to  recover  damages 
for  the  death  of  her  husband,  John  Wade, 
because  of  the  alleged  negligence  of  the  com-/ 
pany.  To  her  evidence  the  court  sustained- 
a  demurrer,,  and,  being  overruled  In  her  mo- 
tion for  a  new  trial,  she  appeals. 

Plaintiff,  basing  her  action  upon  the  stat- 
utory provisions  of  the  state  of  Missouri,  al- 
leged, substantially,  that  John  Wade  was  by 
occupation  a  mover  of  houses  and  mining, 
derricks;  that  on  September  17,  1913,  while 
enga^d  in  moving  a  derrick  on  a  highway 
from  a  place  in  Jasper  county.  Mo.,  known 
as  Tan  Yard  Hollow,  to  Galena,  Kan.,  he 
came  In  contact  with  certain  uninsulated 
and  heavily  charged  electric  wires  owned 
and  operated  by  the  defendant  and  was 
electrocuted;  that  the  defendant  was  negli- 
gent In  not  having  the  wires  insulated,  and 
in  permitting  them  to  be  Improperly  arrang- 
ed and  hung  so  low  over  the  highway  that  a 
person  engaged  in  a  legitimate  business  and 
making  a  proper  and  common  use  of  the 
highway  would  come  in  contact  with  them; 
and  that  because  of  this  negligence  her  hus- 
band came  to  his  death.  She  further  alleged 
that  the  highway  was  a  public  one,  and  had 
been  so  used  for  more  than  6  years,  and 
that  during  that  time  many  derricks  similar 
to  the  one  with  which  the  deceased  was  work- 
ing had  been  moved  along  the  highway. 
Plaintiff  also  alleged  that  the  derrick  when 
loaded  upon  the  wagon  was  about  21  feet 
high ;  that  the  wires  of  defendant  were  only 
about  19  feet  above  the  ground;  that  her 
husband,  not  knovrlng  that  the  wires  carried 
a  high  voltage  of  electricity  and  were  dan- 
gerous, climbed  the  derrick  for  the  purpose 
of  lifting  the  wires  up  and  over  it  and. 


^s»For  other  easw  M«  wun»  topic  and  KBY-NUUBBH  In  all  Key-Numl>ered  DigesU  and  Induei 
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while  lifting  fhem,  be  dipped  and  fell  npon 
the  wlree,  receiving  an  elMtrlc  shock  which 
caused  his  death.  Damages  in  the  sum  of 
110,000  were  asked.  To  plaintiff's  petiti(»i 
the  defendant  pleaded  contributory  negli- 
gence. On  the  trial  of  the  case  evidence  was 
offered  tending  to  prove  that  the  height  of 
the  derrick  as  loaded  upon  the  wagon  was 
abont  21  feet;  that  the  wires  were  about  19 
or  20  feet  above  the  ground — some  witnesses 
placed  them  as  low  as  17  feet — and  there- 
fore were  at  least  from  1  to  2  feet  lower 
than  the  top  of  the  derrick;  and  that  the 
wires  carried  a  current  of  electricity  of 
about  6,600  volts.  There  was  some  evidence 
of  the  Impracticability  of  insulating  the 
wires,  and  evidence  that  It  could  be  done 
at  an  expense  of  40  cents  a  foot,  and  it  was 
further  in  evidence  that  Wade  asked  one  of 
the  men  who  was  with  Jiim  to  climb  the  der- 
rick and  lift  the  wires,  but  he  refused,  and 
Wade  then  climbed  the  derrick  for  that  pur- 
pose. As  he  was  climbing  it  he  was  cau- 
tioned by  his  brother  to  be  careful,  it  appears, 
and  he  replied  that  be  had  handled  hundreds 
of  such  wires.  Testimony  was  Introduced 
that  after  Wade  readied  the  top  of  the  der- 
Hck  he  lifted  one  wire,  then  asked  that  the 
derrick  be  moved  ahead  a  little  to  the  next 
wire,  and  he  took  hold  of  that  wire,  but  it 
was  drawn  so  tight  he  could  not  lift  it,  and 
he  asked  them  to  back  up,  and  as  they  did 
so,  and  while  he  was  lifting  that  wire  they 
heard  him  exclaim,  "Ohl"  and,  looking  up, 
they  saw  him  lying  on  the  wires  apparently 
lifeless.  In  the  course  of  three  or  four  mln- 
otes,  as  It  appears,  the  wagon  and  derrick 
were  moved,  and  Wade  fell  to  the  ground, 
and  was  then  found  to  be  dead.  Efforts  made 
to  resuscitate  him  were  unavailing.  It  was 
shown  that  Wade  had  been  engaged  in  mov- 
ing derricks  and  houses  for  over  12  years 
In  that  region,  and  that  many  wires  were 
strung  there.  Evidence  was  also  offered 
tending  to  show  that  the  wires  in  question 
were  about  the  size  of  telephone  wires,  many 
of  which  were  strung  along  and  over  the 
highway;  that  there  was  nothing  about 
them  to  show  that  they  were  heavily  charg- 
ed with  electricity ;  and,  farther,  that  Wade 
was  uneducated,  and  had  given  no  attention 
to  the  study  of  electricity  and  was  ignorant 
of  the  dangers  of  the  electric  current  De- 
fendant demurred  to  the  evidence  of  the 
plaintiff,  and  the  court  sustained  the  demur- 
rer on  the  ground  that  Wade  was  guilty  of 
contributory  negligence.  Plaintiff  then  mov- 
ed for  a  new  trial,  and,  this  being  denied, 
she  now  appeals. 

[1]  It  Is  here  complained  that  the  trial 
court  committed  error  in  sustaining  the  de- 
murrer to  plaintiff's  evidence,  in  holding,  as 
a  matter  of  law,  that  Wade  was  guilty  of 
contributory  negligence.  Electric  companies 
that  use  the  highways  and  employ  so  danger- 
ous an  agency  as  electricity  for  their  own 
private  advantage  are  required  to  exercise 


the  highest  care  *n  constructing  and  main- 
taining their  poles,  wires,  and  appliances  so 
as  to  avoid  injury  to  those  using  the  highway 
for  work,  business,  or  plea8ur&  Railway  Co. 
T.  Gilbert,  70  Kan.  261,  78  Pac.  807,  and  cases 
cited.  In  Wlnegamer  v.  Eldison,  83  Kan.  67, 
100  Pac.  778,  28  I*  B.  A.  (N.  8.)  677,  It  was 
decided  that: 

'^t  is  the  duty  of  an  electric  light  and  power 
company  having  wires  charged  with  a  high 
voltage  of  electricity  sospended  upon  poles 
BcruM  a  street  In  a  city,  upon  which  street  the 
moving  of  a  building  of  greater  height  than 
the  wires  is  reasonably  to  be  anticipated,  to 
insulate  the  wires  at  such  croaaing  or  to  take 
such  other  precautions  as  are  necessary  to  pro- 
tect any  person  who  is  liable  to  be  upon  such 
building  and  to  be  brought  in  contact  with  such 
wires."    (SyL) 

In  that  case  a  recovery  was  sought  for  the 
death  of  a  housemover  who  came  in  contact 
with  uninsulated  wires  that  were  strung 
across  a  street  about  18  or  20  feet  from  the 
ground.  The  house  whldt  they  were  mov- 
ing along  the  street  was  higher  than  the 
wires,  and  the  deceased  went  up  on  the 
house  to  attend  to  the  wires,  and  he  eithn' 
seized  or  fell  across  the  wires,  'trtikh  were 
charged  with  2300  volts  and  his  death  waa 
instantaneous.  This  court  approved  an  in- 
struction given  on  the  theory  stated,  and 
added  that: 

The  trial  court  *^nibmitted  to  the  determina- 
tion of  the  Jury  as  a  question  of  fact,  whether 
under  all  the  evidence  in  the  case  the  defend- 
ant was  guilty  of  negligence  and  whether  the 
deceased  was  guilty  of  contributory  negligence, 
and  by  its  instruetiotts  told  them  that,  if  under 
all  the  facts  of  the  case  persons  were  likely  to 
come  In  contact  with  these  wires,  carrying  the 
high  voltage  shown  by  the  evidence,  the  de- 
fendant was  under  obligation  to  have  the  wires 
insulated  so  that  injury  would  not  result  there- 
from. If,  on  the  other  hand,  the  deceased  knew 
of  their  dangerous  character,  and,  so  knowing, 
purposely  came  Id  contact  with  the  wires,  ne 
was  guilty  of  contributory  negligence."  83  Kan. 
78.  100  Pac.  780,  28  U  R.  A.  (N.  S.)  677. 

The  defendant,  In  using  wires  carrying  a 
dangerous  current,  was  bound  to  know  the 
extent  of  the  danger,  and,  it  being  the  duty 
of  the  defendant  to  exercise  the  utmost  care 
practicable  to  prevent  injury  to  those  who 
rightfully  and  lawfully  pass  along  the  high- 
way where  the  wires  cross  by  insulation  or 
the  taking  of  such  other  precautions  as  are 
reasonable  And  practicable,  it  was  incumbent 
on  the  defendant  to  take  them.  Some  of  the 
witnesses  said  that  the  insulation  of  these 
blgb-voltage  wires  would  be  so  expensive  as 
to  be  prohibitive.  Others  testified  that  the 
wires  could  be  Insulated  at  the  crossing 
without  great  expense,  as  It  could  be  done 
for  40  cents  a  foot  Whether  it  Lb  practica- 
ble to  Insulate  even  at  crossings  is  a  ques- 
tion upon  which  persons  appear  to  differ. 
It  has  been  held,  however,  that  a  corpora- 
tion maintaining  dangerous  electric  wires 
will  not  escape  liability  on  the  ground  of  the 
expense  of  exercising  a  reasonable  care,  by 
insulation  or  otherwise,  to  prevent  accidents 
reasonably  to  be  apprehended  by  those  law- 
fully   coming    near    the    wires.     Braun    v. 
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Buffalo  General  Electric  Co.,  200  N.  Y.  484, 
04  N.  S.  206,  34  L.  R.  A.  (N.  S.)  108»,  140 
Am.  St.  Bep.  645,  21  Ann.  Gas.  370.  In  a 
case  where  wires  yrere  strung  ^tcross  a  blgh- 
vay,  and  one  who  was  moving  a  bay  der- 
rick came  in  contact  with  the  wires  and  re- 
ceived tajnry,  the  matter  of  expense  of  tak- 
ing precautions  for  the  protection  of  travel- 
ers was  under  consideration,  and  the  coort 
hdd  that: 

"It  would  have  been  but  a  small  item  of 
expense  to  defendant  to  have  placed  its  wires 
high  enough  above  the  road  to  have  eliminated 
all  probability  of  danser  to  persons  traveling 
on  the  highway,  and,  if  it  neglected  this  pre- 
caution to  the  injury  of  a  citizen,  the  courts 
will  not  search  for  technical  reasons  to  protect 
it  from  the  consequences  of  its  carelessness." 
Greenwood  v.  Eastern  Oregon  Power  Co.,  67 
Or.  433.  442.  136  Pac  336,  339. 

[2]  The  highway  In  qnestloa  Is  in  a  min- 
ing district,  and  the  moving  of  derricks  and 
mining  rigs  of  varying  heights  along  the 
highway  is  common.  Many  of  these  struc- 
tures as  well  as  houses  so  moved  are  more 
than  19  feet  high,  which  is  approximately 
the  height  of  the  wires  in  question,  and  so 
whether  the  defendant  should  have  antici- 
pated that  a  person  ft>Uowing  his  usual  and 
rightful  occupation  might  aoddentaUy  or 
otherwise  come  in  contact  with  the  danger- 
ous wires  is  a  question  upon  which  the  par- 
ties divide.  In  a  case  arising  as  did  the 
present  one  from  a  derrick  having  come  in 
contact  with  electric  wires  the  court  said: 

"It  was  clearly  its  duty  to  have  used  every 
reasonable  precaution  to  raise  and  keep  its 
high-power  transmission  wires  sufficiently  high 
above  the  ground  for  the  safe  passage  of  such 
structures  as  the  plaintifF  was  engaged  in  mov- 
iat  at  the  time  and  at  the  place  he  was  injured. 
Such  structures  were  common  in  that  locality. 
It  was  not  of  unusual  height,  and  its  passage 
along  the  highway  and  over  the  bridge  was  to  be 
expected  at  any  time."  Shank  v.  Great  Sho- 
shone &  Twin  FaUs  Water  Power  Co.,  206 
Fed.  833.  837,  124  C.  C.  A.  35,  39. 

In  Wlnegamer  v.  Edison,  83  Ean.  67,  73, 
lOB  Pac.  778,  780  (28  L.  R.  A.  [N.  S.]  677), 
It  was  said  that: 

"If  from  all  the  circumstances  the  defendant 
had  reason  to  apprehend  that  the  building 
would  be  moved  under  the  wires  where  the  ac- 
cident occurred,  it  was  its  duty,  knowing  its 
wires  to  be  highly  charged  with  electricity,  to 
have  such  wires  at  the  street  crossing  insulat- 
ed, or  to  take  such  other  precautions  as  might 
be  necessary  to  protect  any  one  who  might  be 
likely  to  be  upon  such  building  from  contact 
with  or  injury  from  such  wires?' 

It  is  said  to  be  practicable  to  place  these 
dangerous  wires  at  such  a  height  as  would 
allow  the  passage  of  derridis  and  like  struc- 
tures, and  that  many  of  the  high-voltage 
wir^  have  been  so  placed.  In  view  of  the 
high  degree  of  care  required  of  those  trans- 
mitting this  dangerous  agency,  the  position 
and  the  condition  of  the  wires,  and  of  the 
use  made  of  the  highway,  It  became  a  ques- 
tion of  fact  for  the  determination  of  the  Jury 
whether  or  not  the  defendant  was  negligent. 
Other  authorities  which  tend  to  support  the 
view  that  there  was  a  basis  for  submitting 
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the  qnestion  of  the  defendant's  negUgenoe 
to  the  jury  are  Rambo  v.  Electric  Co.,  90 
Kiln.  390,  138  Pac.  66S;  Leavenworth  Coal 
Co.  T.  Ratchford,  6  Ean.  App.  150.  48  Pa& 
027;  Card  v.  Wenatcbee  Valley  Gas  &  Elec 
Co..  77  Wash.  664,  137  Pac.  1047;  Mangan's 
Adm'r  v.  Louisville  Electric  Light  Co..  122 
Ky.  476»  91  8.  W.  703,  20  Ky.  Law  Bep.  88, 
6  li.  R.  A.  (N.  S.)  459;  Fitzgerald  v.  Edison 
Electric  Co.,  200  Pa.  S40,  60  AtL  161.  86  Am. 
St  Rep.  73i2;  Gelsmann  v.  Missouri-Edison 
Electric  Co.,  173  Mo.  654,  73  S.  W.  654;  Ry- 
an v.  St  Louis  Transit  Co.,  190  Ma  621,  89 
S.  W.  865,  2  L.  B.  A  (N.  S.)  777;  Byerly  v. 
Light.  Power  &  Ice  Co.,  130  Mo.  App.  593, 
109  8.  W.  1065;  Lewis'  Adm'r  v.  Bowling 
Grecm  Gas  Light  Co.,  136  Ky.  611,  117  &  W. 
278,  22  L.  B.  A.  (N.  S.)  1169,  and  note;  Clemr 
ents  and  Wife  v.  Electric  Light  Co.,  44  La. 
Ann.  692,  11  South.  61,  16  Ia  B.  A.  43,  32  Am. 
St  Bep.  348;  Hebert  v.  Lake  Charles  loe, 
Ught  &  Waterworks  Ca,  lU  La.  522,  3S 
South.  731.  64  L.  R.  A.  101.  100  Am.  St  Bep. 
505,  and  note^ 

Although  the  negligence  of  defendant  Is 
discussed  at  considerable  length  by  counsel 
for  both  parties,  the  trial  court  appears  to 
have  held  that  the  evidence  produced  made 
a  prima  facie  case  of  negligence  against  the 
defendant  Its  written  opinion,  which  is  In- 
cluded in  the  abstract,  proceeds  upon  the 
theory  that  there  was  some  evidence  to  sus- 
tain the  charge  that  the  defendant  was  negli- 
gent, but  that  a  recovery  could  not  be  bad 
because  plaintiff's  testimony  showed  that 
Wade  was  himself  guilty  of  negligence.  The 
court  said: 

"In  this  case,  when  the  deceased  moved  up 
there,  he  must  have  seen  that  the  wires  had 
been  insulated ;  that  they  were  bare  in  a  great 
many  places,  ^is,  instead  of  being  a  notice 
of  safety,  was  a  warning  of  danger,  and  if. 
under  those  circumstances,  he  lifted  those  wires 
out  of  the  place  in  which  they  had  been  placed 
and  were  being  used,  for  a  distance  of  two  or 
three  or  four  feet  and  then  lifted  another  wire 
of  the  same  character,  and  these  wires  came  in 
contact  with  each  other,  he  was  guilty  of  neg- 
ligence which  would  preclude  him  from  a  re- 
covery in  this  case." 

On  the  evidence  can  It  be  said,  as  a  mat- 
ter of  law,  that  Wade  was  guilty  of  contrib- 
utory negligence?  If  the  facts  are  not  in  dis- 
pute, and  but  one  inference  can  be  drawn 
from  them,  the  question  of  deceased's  negli- 
gotce  can  be  decided  by  the  court  If  the 
facts  are  disputed,  the  negligence  Is  a  ques- 
tion of  fact  for  the  jury  and.  even  If  the 
facts  are  undisputed,  but  different  inferences 
may  be  drawn  from  tbem,  the  deceased's 
negligence  is  stlU  a  question  for  fhe  jury,  and 
not  for  the  court  If  the  question  whether 
Wade  acted  as  a  reasonably  prudent  man 
would  under  the  circumstances  In  handling 
the  wires  in  the  effort  to  move  the  derrick 
along  the  highway  is  one  on  which  reason- 
able minds  might  differ,  it  should  have 
been  submitted  to  the  jury  under  appropri- 
ate instructions.  K.  P.  By.  Co.  v.  Pointer, 
14  Kan.  87;  Beaver  v.  A.,  T.  &  S.  F.  Bid.  Co.. 
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66  Kan.  814,  43  Pac.  1136;  Kemp  v.  Bailway 
Co.,  91  Kan.  477,  138  Pac  621. 

If  Wade  knew,  or  was  chargeable  with 
knowledge,  that  the  wires  were  carrying  a 
deadly  or  dangerous  cnrrrait  of  electricity, 
and  deliberately  took  hold  of  tbem,  he  would 
be  regarded  as  negligent,  and  must  take  the 
consequences  of  his  negligence.  In  support 
of  the  ruling  of  the  court  It  la  urged  that 
Wade  had  been  engaged  In  moving  -  houses 
and  derricks  In  that  vldnlty  for  more  than 
12  years  where  defendant  had  many  light 
and  power  wires  strung  along  and  over  the 
streets  and  highways  of  the  district,  and  was 
necessarily  familiar  with  its  system.  It  is 
said  that  Wade  had  an  opportunity  to  know 
that  many  of  the  wires  in  the  district  carried 
dangerous  currents,  and  also  that  he  must 
have  observed  the  dlfFerence  between  tele- 
phone and  power  wires.  When  he  came  to 
the  wires  in  question  Griggsby,  who  was  an 
employer,  and  not  one  of  the  moving  crew, 
and  who  had  volunteered  to  assist  by  lifting 
other  wires  that  crossed  the  road,  declined 
to  go  up  and  lift  these  wires  over  the  der- 
rick, and  Wade  then  stated  that  he  would 
do  it,  and  at  that  time  a  brother  of  Wade, 
who  was  present,  admonished  him  to  be  care- 
ful. Wade  responded  that  he  had  handled 
such  wires  many  times,  or  hundreds  of  times, 
as  some  witnesses  expressed  it.  It  is  further 
said  that  the  wires  being  bare,  or  practically 
so,  was  some  warning  of  danger,  and  that 
the  danger  was  open  and  apparent  to  any 
ordinary  observer,  and  yet  Wade  voluntarily 
lifted  them  with  his  bare  hands.  It  is  there- 
fore insisted  that  he  must  have  been  con- 
scious of  the  danger,  and  that  his  action  was 
necessarily  negligent  On  the  other  hand,  it 
is  plausibly  urged  that,  while  Wade  had  been 
moving  houses  and  derricks  for  a  number 
of  years  in  the  district  where  wires  were 
strung  by  the  defendant,  the  evidence  tends 
to  show  that  he  did  not  believe  or  know  that 
these  wires  were  dangerous.  There  Is  noth- 
ing to  show  that  he  had  ever  received  a 
shock,  or  that  he  had  previously  handled  hot 
or  dangerous  wires.  He  was  an  uneducated 
man  without  electrical  training  or  experi- 
ence, and  certainly  he  acted  as  if  he  believed 
that  these  wires  were  of  low  voltage  and 
could  be  safely  handled.  The  wires  were 
of  the  size  and  appearance  of  telephone 
wires,  and  upon  that  trip  and  just  a  short 
time  before  he  and  his  crew  had  come  in 
contact  with  two  sets  of  wires  which  were 
strung  across  the  road,  and  they  were  wires 
of  the  same,  size  as  the  ones  In  question,  and 
they  had  been  lifted  over  the  derrick  without 
injury  Just  as  Wade  undertook  to  lift  these. 
They  were  telephone  wires,  and  it  is  wdl 
known  that  the  current  ordinarily  carried  on 
such  wires  does  not  make  contact  with  them 
dangerous.  Why  may  Wade  not  have  as- 
sumed that  these  were  telephone  wires,  and, 
under  the  circumstances,  can  it  be  said  that 
he  did  not  exercise  the  care  which  men  of 


ordinary  prudence  of  his  class  who  ar«  un- 
skilled in  electricity  would  have  exerdsed? 
Another  tiling  that  may  have  influenced  him 
was  the  fact  that  he  was  entitled  to  use  the 
highway  for  moving  derricks.  It  was  a  legit- 
imate use,  and  had  been  continued  so  long 
in  that  vldnlty  that  those  stringing  Ught  and 
power  wires  were  bound  to  recognize  the  use 
and  provide  for  the  safety  of  those  making 
such  use  of  the  highway.  It  appears,  too, 
that  some  of  the  large  lilgh-power  wires, 
which  were  about  25  feet  from  where  Wade 
was  killed,  were  5  or  6  feet  higher  than  these 
small  wires,  and  some  others  near  that  place 
were  30  feet  above  the  ground.  Is  it  an  un- 
reasonable inference  that  Wade  supposed 
that  defendant  had  tak«i  precaution  for  the 
safety  of  those  engaged  In  moving  derricks 
and  houses,  and  had  placed  the  dangerous 
wires  high  enough  to  permit  the  passage  of 
such  structures  without  obstruction  or  dan- 
ger? May  this  not  have  been  his  meaning 
when  he  said  to  his  brother  that  he  had  lift- 
ed hundreds  of  wires  without  injury,  and 
does  not  the  expression  indicate  that  he  re- 
garded the  wires  to  t>e  such  as  he  had  pre- 
viously handled  with  safety?  While  Griggs- 
by declined  to  lift  the  wires,  it  may  be  said 
that  he  was  under  no  obligation  to  do  any 
work  there.  Besides,  he  testified  that,  while 
he  had  said  that  he  did  not  care  to  lift  the 
wires,  he  did  not  say  to  Wade  or  any  one 
else  that  he  was  afraid  to  go  up  and  lift 
them.  There  is  testimony  that  telephone 
wires  bad  be&x  repeatedly  lifted  by  Wade, 
but  none  that  he  had  ever  handled  those  car- 
rying a  high  voltage.  A  different  rule  Is  ap- 
plied in  the  case  of  injury  to  persons  un- 
trained in  electridty  and  those  who  have 
had  experience.  In  Bambo  v.  Electric  Co., 
90  Kan.  390,  133  Pac.  553,  where  an  expe- 
rienced man  climbed  a  pole  near  which  both 
electric  light  and  telephone  wires  were 
strung,  but  an  of  the  electric  light  wires 
were  not  properly  insulated,  the  workman 
undertook  to  pass  between  the  electric  light 
wires,  and  came  In  contact  with  a  defective- 
ly insulated  wire  and  was  killed.  It  was 
contended  that  the  court  should  have  in- 
structed the  Jury  that  the  workman  was 
guilty  of  contributory  negligence,  but  it  was 
held  that,  although  the  workman  had  exi>e- 
rience  in  electridty,  and  had  failed  to  take 
all  available  measures  to  Insure  his  safety 
beyond  doubt,  the  question,  after '  all,  was 
whether  or  not  a  reasonably  prudent  man 
would  have  acted  as  he  did  act  It  was  said 
that  fair-minded  men  might  disagree  as  to 
the  propriety  of  his  action,  and  therefore  it 
became  a  question  for  the  jury  to  determine, 
and  it  was  further  held  that  he  could  not  be 
cliarged  with  contributory  negligence  as  a 
matter  of  law  because  he  had  not  asked  to 
have  the  electric  current  turned  oS  until  his 
work  was  done.  Here  Wade  was  inexperi- 
enced In  electridty.  Some  of  the  wires  were 
harmless,  and  some  of  them  were  dangerous. 
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and,  as  tbe  wires  which  killed  him  were  sim- 
ilar in  size  and  appearance  to  telephone 
wires  which  were  not  dangerous,  the  ques- 
tion whether  they  were  carrying  a  heavy  or 
deadly  current  was  not  apparent  to  ordinary 
obeerration.  Fair-minded  men  might  differ 
as  to  whether  a  iterson  of  ordinary  prudence 
would  have  done  as  Wade  did;  and  hence  it 
cannot  be  determined  as  a  matter  of  law  that 
he  was  guilty  of  contributory  negligence. 
Some  of  the  authorities  sustaining  this  view 
are  Winegarner  v.  Edison,  83  Kan.  67,  109 
Pac.  778,  28  L.  R.  A.  (N.  S.)  677;  Greenwood 
V.  Eastern  Oregon  Power  Co.,  67  Or.  433,  136 
Pac.  336;  Giraudi  v.  Electric  Imp.  Co.,  107 
CaL  120,  40  Pac.  108,  28  U  R.  A.  696,  48  Am. 
St  Rep.  114;  Shank  v.  Great  Shoshone  & 
Twin  Falls  Water  Power  Co.,  205  Fed.  833, 
124  a  C.  A.  35;  Fitzgerald  v.  Edison  Elec- 
tric Co.,  200  Pa.  540,  50  Atl.  161,  86  Am.  St. 
Rep.  732;  Card  v.  Wenatchee  Valley  Gas  & 
Qec.  Co.,  77  Wash-  564,  137  Pac.  1047; 
Lewis'  Adm'r  v.  Bowling  Green  Gas  Light 
Co.,  135  Ky.  611,  117  S.  W.  278,  22  L.  R.  A. 
(N.  S.)  1169,  and  note. 

Tlie  fact  that  one  of  the  four  wires  had  at 
some  time  been  covered,  and  the  insulation 
had  mostly  worn  off,  was,  in  a  sense,  a  warn- 
ing of  danger  to  one  who  observed  It,  but  It 
appears  that  the  wire  which  had  once  been 
insulated  was  lifted  by  Wade  without  In- 
Jury.  There  is  no  question  but  that  there  is 
testimony  in  the  record  from  which  an  In- 
ference of  a  want  of  ordinary  care  by  Wade 
might  have  been  drawn  by  a  Jury,  and,  if 
the  Jury  had  made  a  finding  that  Wade  had 
been  guilty  of  contributory  negligence,  there 
would  be  no  difficulty  in  finding  a  basis  for 
it  in  the  evidence.  The  evidence,  however, 
fairly  admits  of  taifeiences  that  Wade  did 
not  have  knowledge  of  the  danger,  and,  fur- 
ther, that  the  danger  was  not  so  apparent  that 
it  can  be  said,  as  a  matter  of  law,  that  a 
person  of  ordinary  prudence  would  not  have 
lifted  the  wires  as  he  undertook  to  do.  What 
was  in  the  mind  of  the  deceased  at  the  time 
cannot  be  definitely  known,  and  there  is  but 
little  in  the  testimony  which  satisfactorily 
■hows  bow  he  regarded  the  wires  or  what 
actuated  blm  in  lifting  them.  "It  has  often 
been  said  that,  where  the  injured  person  is 
dead,  wider  latitude  should  be  allowed  to  the 
jury  In  passing  on  this  question  of  contribu- 
tory negligence,  and  this  case  seems  to  come 
w^  within  those  where  it  has  been  decided 
on  meager  evidence  that  the  care  of  the  de- 
ceased person  was  a  question  for  the  Jury." 
Braun  v.  Buffalo  General  Electric  Co.,  200 
N.  Y.  484,  496,  94  N.  E.  206,  210,  34  L.  R.  A. 
(N.  S.)  1069,  140  Am.  St.  Rep.  645,  21  Ann. 
CasL  370. 

It  is  contended,  and  there  is  some  basis 
for  the  inference,  that  the  wires  could  have 
been  safely  lifted  if  one  had  not  been 
biought  in  contact  with  another,  and  that 
the  bringing  of  the  wires  in  contact,  or  the 


making  of  a  short  circuit,  was  an  accident, 
but  the  decision  upon  the  question  of  con- 
tributory negligence  Is  placed  on  the  broad 
ground  that  the  case  comes  within  the  rule 
often  stated  that,  where  the  evidence  is  such 
that  different  minds  may  draw  different  in- 
ferences as  to  the  reasonableness  and  care  of 
the  ccmduct  of  a  person,  the  court  cannot 
take  the  case  from  the  Jury  and  determine, 
as  a  matter  of  law,  that  the  person  was  neg- 
ligent 

The  Judgment  of  the  district  court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed for  a  new  triaL 

BURCH,  MASON,  WEST,  and  DAWSON, 
JJ.,  concurring.  MARSHALL,  J.,  not  sit- 
ting.   PORTER,  J.,  dissenting. 


(94  Kan.  S68) 

CHICAGO  LUMBER  CO.  v.  COX  et  aL 

(No.  19341.) 

(Supreme  Court  of  Kansas.     March  6,  1915.) 

(Svllabu*  Itf  tJ^e  Court.) 

1.  Fbauduuint  Convbtancbs  «=a295  — 
Fbaud  of  Creditobs— Pabticipation  bt 
Gbantee— Sufficiency  op  Evidence. 

The  evidence  examined,  and  held  sufficient 
to  support  a. finding  that  a  deed  was  executed 
for  the  purpose  of  defrauding  creditors  of  the 
grantor,  and  that  the  grantee  participated  in 
the  design. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §{  867-875;  Dec.  Dig. 
«=>2g5.] 

2.  EVIDKNOB       ^S»269— JUDOMEIfT       4=3839— 

Tbiai,  <S=386— Witnesses  e=>  201. 

Various  rulings  held  not  to  constitute  error. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  1063-1067;  Dec.  Dig.  <8=s>209; 
Judgment,  Cent  Dig.  {f  1533-1535;  Dec 
Dig.  <S=>839;  Trial,  Cent  Dig.  §  226;  Dec 
Dig.  <S=>86;  Witnesses,  C^nt  Dig.  SS  754, 
78^;  Dec  Dig.  «=>201.] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  the  (Chicago  Lumber  Company 
against  Floyd  C.  Cox  and  another.  From 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Bird  &  Lashbrook,  of  Topeka,  for  appel- 
lants. C.  J.  Evans  and  B.  L.  O'Neill,  both  of 
Topeka,  for  appellee. 

MASON,  J.  The  Chicago  Lumber  Com- 
pany, a  Judgment  creditor  of  Floyd  C.  Cox, 
brought  an  action  seeking  to  subject  to  the 
payment  of  its  claim  real  estate  that  had  been 
deeded  by  Cox  to  his  father-in-law,  Hender- 
son Long,  upon  the  ground  that  the  convey- 
ance was  made  in  fraud  of  creditors.  A  Jury 
was  impaneled,  which  returned  answers  to 
special  questions.  Judgment  was  rendered 
for  the  plaintiff,  and  Cox  and  Ix>ng  api)eal. 

[1]  There  was  direct  evidence  against  Cox, 
by  his  own  declarations,  of  bis  purpose  to 
convey  the  property  to  his  father-in-law  for 
his  own  benefit,  by  reason  of  a  threatened 


^»For  otliar  caaes  M*  lam*  topic  and  KSY-NUMBBR  la  all  Kay-NiimlMnd  Dlsasta  and  ladexM 
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damage  action,  and  of  bis  treatment  of  it  as 
bla  own  after  the  execution  of  the  de^.  The 
principal  controversy  is  whether  any  compe- 
tent evidence  to  show -that  Long  participated 
In  the  design  was  introduced.  The  jury 
found  that  at  the  time  of  the  execution  of  the 
deed  Cox  was  indebted  to  Long  in  the  sum  of 
$1,885,  but  they  did  not  find  that  it  was  made 
In  satisfaction  of  this  debt,  and  they  did  find 
that  it  wins  made  for  the  purpose  of  defraud- 
ing Cox's  creditors.  The  evidence  as  to 
Long's  intention  in  the  matter  was  necessa; 
rlly  circumstantial.  His  relationship  to  Cox 
is  to  be  taken  into  account  in  interpreting  his 
conduct  20  Cyc.  201.  There  was  evidence 
tending  to  show  these  facts:  Prior  to  the  ex- 
ecution of  the  deed  to  Long,  Cox  was  negoti- 
ating with  S.  A.  EL  Moore  for  the  sale  of  the 
property  to  him.  About  the  time  that  Long 
received  the  deed,  by  mail,  he  also  received 
from  Cox  what  he  called  a  blank  deed,  but 
which  appears  to  have  been  a  deed  to  Moore, 
which  he  executed  and  returned.  Cox  and 
Moore  continued  their  negotiations  and  enter- 
ed into  a  written  agreement,  by  the  terms  of 
which,  in  exchange  for  a  deed  to  the  prop- 
erty in  question  from  Long,  Moore  was  to  con- 
vey some  Western  Kansas  land  to  Cox.  The 
deal  contemplated  the  delivery  by  Moore  of 
a  deed  to  some  Topeka  property,  the  name 
of  the  grantee  being  blank.  The  building  on 
the  property  in  controversy  at  the  time  of 
the  negotiations  contained  planing  mill  ma- 
chinery, and  the  contract  between  Moore  and 
Cox  seemed  to  contemplate  its  inclusion  in 
the  deaL  Long  testified  that  the  deed  to  him 
excepted  the  machinery ;  that  he  understood 
Cox  was  keeping  the  machinery  to  put  in  a 
cheaper  building ;  that  he  understood  Moore 
was  going  to  rent  it  from  Cox ;  and  that  he 
understood  that  Moore  was  to  give  Cox  a 
mortgage  on  it  He  testified  that  before  the 
deed  was  made  to  him  he  advertised  that  he 
wanted  to  trade  the  property  for  farm  prop- 
OTty,  and  that: 

"The  object  was  to  get  shut  of  the  mill  or  the 
bouse  and  get  some  money  out  of  it  and  may- 
be get  a  less  place  to  live  in  or  less  place  to 
run  the  mill." 

He  also  testified: 

"There  was  no  reason  against  Mr.  Cox  deed- 
ing the  property  to  Moore,  and  Moore  deeding 
to  me,  or  Mr.  Coz  deeding  it  direct  There  was 
no  reason  why  the  deed  was  made  to  me  at  that 
time.  He  had  promised  to  deed  it  to  me  for 
a  good  while,  and  had  not  done  It.  I  don't 
know  any  reason  why  he  could  not  have  deeded 
the  property  directly  to  Mr.  Moore,  only  he 
bad  promised  to  make  it  to  me.  Probably  he 
thought  he  would  do  it  in  that  way.  The  rea- 
son he  made  it  that  way  is  he  promised  to 
make  it  a  good  while  before." 

There  was  direct  evidence  that  Cox  regard- 
ed the  conveyance  to  Long  as  a  means  of 
handling  the  property  for  his  own  benefit 
and  we  think  there  was  room  for  a  reasonable 
inference  that  Long  acquiesced  in  this  view 
of  the  matter. 

12]  Complaint  is  made  of  the  admiaaion  of 


various  items  of  evidence  on  the  ground  that, 
while  they  might  have  been  competent  as  to 
Cox,  they  were  not  so  as  to  Long.  If  they 
were  competent  for  any  purpose  no  error  was 
committed  in  admitting  them.  The  objector's 
remedy  was  to  ask  an  instruction  limiting 
their  effect  Sweet  v.  Savings  Bank,  78  Kan. 
47,  84  Pac.  642.  A  special  objection  is  made 
to  rulings  allowing  evidence  of  declarations 
made  by  Cox  after  the  execution  of  the  deed 
to  Long.  The  plaintiff  contended  that  a  de- 
sign existed,  common  to  Cox  and  Long,  to 
delay  and  defraud  creditors  of  Cox.  If  com- 
petent evidence  was  introduced  tending  to 
support  that  contention,  the  declarations  of 
either  relating  to  matters  within  the  scope 
of  such  design,  during  its  pendency,  were  ad- 
missible against  the  other.  16  Cyc.  999.  The 
plaintiff  sought  the  enforcement  of  two  Judg- 
ments, one  rendered  in  its  favor,  and  an- 
other which  had  been  assigned  to  it  by  L.  D. 
Boose.  The  defendants  object  to  proof  of  the 
assignment  because  It  was  not  in  writing.  A 
transfer  of  a  Judgment  may  be  effected  by 
parol.  23  Cyc.  1416.  The  Judgments  were 
rendered  by  a  Justice  of  the  peace,  abstracts 
being  filed  in  the  district  court  The  defend- 
ants objected  to  the  admission  of  the  ab- 
stracts on  the  ground  that  they  had  not  been 
properly  entered  on  the  court  dockets.  The 
objection  is  untenable.  The  files  of  an  ac- 
tion for  damages  growing  out  of  personal  In- 
Juries,  brought  after  the  execution  of  the 
Long  deed,  were  admitted.  This  and  other 
evidence  regarding  the  damage  claim  was 
pertinent  as  tending  to  show  that  the  bring- 
ing of  the  action  may  have  been  anticipated. 
An  attorney  who  acted  for  Cox  and  Moore 
in  the  preparation  of  a  contract  regarding 
the  property  in  question  was  permitted  to  tes- 
tify concerning  their  conversation.  This  was 
proper  within  the  rule  that  communications 
under  such  circumstances  are  not  privileged. 
BUck  V.  Funk,  93  Kan.  60,  143  Pac.  426; 
Sparks  V.  Sparks,  51  Kan.  195,  82  Pac.  892; 
2  Wigmore  on  Evidence,  |  2297.  Long  was 
called  as  a  witness  by  the  plaintiff  and  asked 
a  numl)er  of  questions,  which  were  objected 
to  on  the  ground  that  they  amounted  to  cross- 
examination.  No  error  was  committed  in  this 
connection.  The  record  shows  that  Cox  was 
asked  whether  he  was  Indebted  to  the  plain- 
tiff and  Boose  on  the  28th  of  April,  1918,  and 
answered  that  he  was.  The  deed  to  Long 
was  made  on  the  24th  of  April,  1918,  and  tbe 
defendants  maintain  that  there  Is  no  evidence 
that  the  Indebtedness  referred  to  had  then 
accrued.  The  28th  of  April  marked  no  step 
in  the  transactions  Involved.  The  question- 
er obviously  intended  to  name  the  day  on 
which  the  deed  was  made.  No  suggestion  Is 
made  that  in  fact  credit  was  extended  tc  Cox 
after  the  24th  and  the  discrepancy  in  dates 
is  not  material. 

The  Judgment  is  afilrmed.    All  the  Justices 
concurring. 
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(MKui.  an) 

HOOT   T.  OUDAHX   PACKING   CO-t 

(No.  19069.) 

(Snprenie  Gonrt  of  Kansas.     March  d,  tBfid.) 

(BtfOahit*  h/  (*•  Court.) 

L  Appkai.    and    Sbbob    d=:>1050— Habioxsb 
Ekboh— Admission  of  Evidence. 

Testimony  substantially  in  line  with  the 
fumer  decision  (88  Kan.  413,  129  Pac.  147), 
touching  the  actual  operation  and  equipment 
of  the  elevator  on  which  the  injury  was  re- 
ceived, was  introduced  at  length.  Held,  that 
a  statement  of  an  expwt's  opinion  as  to  the 
effect  of  moisture  upon  the  bull  wheel  was  not 
materially  prejudiciaL 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S!  1068,  1069,  415S-4157, 
4166;   Dec  Dig.  «=>  1060.] 

2.  Mastkb  and  Sebvart  «s»270— Injubt  to 
SsKVAitT— Blsvatob  Aooidxnt— Bvidxncb. 
The  defendant  offered  to  prove  by  a  wit- 
ness familiar  with  friction  hoist  elevators,  and 
also  electric  elevators  in  another  packing  house, 
that  the  latter  require  more  frequent  repairs 
than  the  former,  which  offer  was  refused.  The 
witness  was  permitted  to  explain  in  detail  the 
working  of  friction  hoist  elevators  and  the  caus- 
es of  their  failure  to  work  properly,  and  it 
was  not  error  to  exclude  the  offer  to  compare 
them  with  elevators  of  another  kind. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  913-927,  932 ;  Dec.  Dig. 
«=>270.] 

8.  Tkiai.   »=»29&— IwsTBPonowa— SujyjmiBw- 

CT  AS  A  Wholc. 

The  inaccurate  or  improper  use  of  one  or 
two  words  or  expressions  in  an  instruction  Is 
not  material  error,  when  the  entire  instruction 
is  not  thereby  rendered  misleading. 

(£:d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  70a-717;    Dec  Dig.  «=»296.] 

4.  Triax  9=3l93—IitErrBUOTi0NB— Intimation 

OF  Opinion. 

After  charging  as  to  the  proper  basis  of 
recovery,  the  court  instructed  the  jury  that  they 
could  not  assess  the  plaintiffs  damages  in  a 
greater  amount  than  the  sum  claimed  in  the  pe- 
tition. Held,  that  this  cannot  properly  be  re- 
garded as  a  hint  that  a  verdict  for  the  full 
amount  would  be  approved. 

[E^.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  436-438;   Dec  Dig.  ®=>193.] 

liw  Appeai.   and    Bbbob    e=3ll70— Habiclebb 
S:kbo»— RcrnsAi.  or  Instbuctions. 

While  a  requested  instruction  that  any 
single  defective  or  imperfect  operation  of  the 
elevator  would  not  of  itself  be  sufficient  evi- 
dence nor  any  evidence  of  any  previous  notice 
or  knowledge  of  any  defMt  or  insufficiency  was 
proper  and  should  have  been  given,  as  the  jury 
were  otherwise  plainly  and  correctiy  charged 
as  to  dne  diligence  on  the  part  of  the  defendant, 
its  refusal  was  not  such  error  as  to  justify  or 
warrant  a  reversal,  which,  under  code  provi- 
sions, civil  and  criminal,  and  judicial  decisions 
since  territorial  days,  can  only  be  ordered  for 
errors  which  affirmatively  appear  to  have  preju- 
dicially affected  the  substantial  rights  of  tiie 
party  complaining. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  4032,  4066,  4«m,  4098, 
4101,  4454,  4540-4545;     liec.   Dig.   <S=»1170J 

&  Damaoes     ^s»132 — Pebsonal    Injcbikb — 
Excessive  Recoveby. 

The  plaintiff,  a  robust  man,  was  injured 
when  42  years  of  age,  and  there  was  testimony 
tending  to  show  that  such  injury  resulted  in 
two  or  three  broken  ribs,  an  inguinal  hernia, 
varicose  veins  on  the  right  leg,  severe  pain  and 
suffering  for  six  months,  practical  inability  for, 


a  year  to  sit  up,  and  disability  which  wonld  be 
permanent,  without  surgical  operation,  to  do 
manual  work.  £Hve  years  after  the  injury  a 
jury  trying  the  case  examined  the  plaintifiTs 
person  and  heard  the  evidence  of  physicians 
who  had  treated  him,  and  awarded  damages 
in  the  sum  of  $12,000.  Held,  that  such  amount, 
while  large,  does  not  appear  to  be  so  excessive 
as  tp  show  passion  or  pr^udice. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Otnt  Dig.  {{  372-385,  396 ;  Dec  Dig.  <3=:>1§2.] 

Appeal  from  District  C!ourt,  Wyandotte 
County. 

Action  by  Joe  Root  against  tbe  Cndahy 
Packing  Company.  From  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

O.  C.  Mosman,  of  Kansas  City,  Mo.,  and 
McFadden  &  Chaflln,  of  Kansas  City,  Kao., 
for  appellant  James  F.  Gettj,  of  KanWMt 
City,  Kan,,  for  appellee. 

WEST,  J.  The  plaintiff  sued  for  damages 
on  account  of  an  Injury  received  by  the  fall 
of  a  friction  hoist  elevator  in  the  defend- 
ant's packing  house.  The  facts,  including 
the  description  of  the  elevator,  are  found 
In  Boot  T.  Packing  Co.,  88  Kan.  413,  129 
Pac  147.  The  decision  in  that  case  ordered 
a  reversal  of  the  plaintiff's  Judgment  for  er- 
ror In  overruling  a  demurrer  to  his  evidence. 
The  case  was  again  tried,  resulting  In  a  ver- 
dict and  Judgment  for  the  plaintiff,  and  the 
defendant  appeals,  complaining  of  the  over- 
ruling of  the  demurrer  to  the  evidence,  of 
the  admission  of  certain  evidence,  the  exclu- 
sion of  certain  evidence,  and  the  giving  and 
refusing  of  certain  Instructions,  and  the 
amount  of  the  verdict  The  petition  alleged 
that  the  elevator  was  unfit  for  human  beings 
to  ride  on,  in  that  its  construction  was  such 
that  it  was  exceedingly  liable  to  accident  by 
reason  of  its  parts  being  liable  to  get  out  of 
repair  and  refusing  to  work,  and  that  no  ap- 
pliance could  be  attached  that  would  insure 
safety  to  those  riding  thereon  in  case  of  ac- 
cident, and  that  the  apparatus  which  was  at- 
tached thereto  for  the  purpose  of  stopping  it, 
in  case  for  any  reason  the  appliances  to  hold 
it  stationary  or  cause  it  to  ascend  or  de- 
scend should  refuse  to  work,  was  insufficient, 
worn,  and  bad  not  been  properly  inspected  or 
kept  in  repair.  It  will  be  observed  that  these 
allegations  amounted  to  a  charge  of  Improp- 
er construction,  want  of  inspection,  and  de- 
fective condition.  In  the  former  opinion  It 
was  said  that  no  attempt  was  made  to  es- 
tablish liability  on  the  second  ground.  This 
time  testimony  was  introduced  as  to  the  char- 
acter of  construction,  also  touching  defec- 
tive condition  and  failure  to  Inspect 

[1]  Complaint  is  made  that  improper  evi- 
dence was  received,  both  expert  and  nonex- 
pert, as  to  the  operation  of  friction  hoist  el- 
evators of  the  kind  in  question.  It  is  ar- 
gued that  testimony  that  elevators  of  this 
sort  work  improi>crly  because  overloaded,  or 
because  improperly  adjusted,  or  because  of 
moisture  on  the  bull  wheel  or  wear  on  the 
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fooe  of  the  brake  block,  does  not  tend  to 
show  anything  inherently  wrong  in  this  class 
of  elevators ;  and  It  ia  contended  that  testi- 
mony declared  Incompetent  in  the  former 
opinion  was  received  upon  the  second  trial. 
That  thus  referred  to  in  the  former  opinion 
was  expert  or  opinion  evidence,  and  not  evi- 
dence of  the  actual  operation  of  the  elevator ; 
that  is  to  say,  it  was  therein  held  incompe- 
tent for  a  witness  to  testify  whether  or  not, 
in  his  opinion,  certain  things  would  happen 
In  the  operation  of  the  elevator,  and  on  the 
second  trial  the  happening  of  such  things 
was  actually  testified  to.  While  a  number 
of  the  witnesses  were  sufficiently  familiar 
with  such  elevators  to  be  deemed  experts, 
their  testimony  was  mainly  with  reference 
to  actual  construction  and  operation,  and  we 
find  no  departure  therefrom  amounting  to 
material  error. 

Criticism  Is  made  of  certain  medical  evi- 
dence touching  the  plalntlfT's  condition  after 
the  injury,  but  nothing  prejudicial  is  found 
therein. 

Complaint  is  made  of  the  evidence  of  one 
witness  who  described  the  safety  devices,  and 
was  permitted  to  testify  that  he  knew  of  no 
test  thereof  having  been  made.  This,  taken 
In  connection  with  the  evidence  of  improper 
and  defective  operation  and  the  charge  of 
failure  to  Inspect,  was  neither  outside  the 
issues  nor  Incompetent 

Error  Is  predicated  upon  the  admission  of 
the  testimony  of  Dr.  Hasslg  that  the  plaln- 
tiff  did  not  complain  to  him  of  hernia  or 
varicose  veins  when  examined  by  the  doctor, 
to  which  the  plaintiff  replies  that  on  cross- 
examination  the  plaintiff  testified  that  he 
did  not  tell  the  doctor  anything  about  these 
matters  becaiise  he  was  looking  for  it  him- 
self; also  that  Dr.  Hasslg  testified  on  re- 
direct examination  that  the  plaintiff  told 
him  about  the  varicose  veins  and  hernia. 
The  abstract  shows  that  this  was  the  fact; 
and  hence  this  complaint  is  without  substan- 
tial basis. 

[2]  Fault  Is  also  found  because  the  court 
refused  the  testimony  of  a  master  mechanic 
for  another  packing  house,  that  the  electric 
elevators  there  require  more  frequent  repair 
than  the  friction  hoist  elevators,  and  that 
the  former  would  sink  down  a  little  when 
brought  level  with  the  floor  and  loaded.  The 
witness  did  testify  that  friction  hoist  eleva- 
tors, with  the  block  properly  adjusted,  would 
not  sink  and  slide  down  the  shaft ;  that  when 
loaded 'and  brought  up  level  with  the  floor 
and  loaded  there  would  be  a  slight  descent, 
depending  on  what  kind  of  rope  is  used  on 
the  cable ;  that  it  would  simply  take  the  slack 
out  of  the  rope.  The  defendant  offered  to 
prove  by  this  witness  that,  as  to  the  six  fric- 
tion hoist  elevators  In  his  plant,  the  electric 
elevators  require  more  frequent  repairs  and 
will  sink  down  or  give  a  little  when  brought 
level  with  the  floor  and  loaded,  and  that  the 
friction  hoist  elevators  there  had  been  con- 
ducted with  leas  repairs  than  the  electric 


elevators.  The  witness  was  permitted  to  go 
ahead  and  explain  in  detail  the  working  of 
the  friction  hoist  elevators  and  the  cause  of 
their  failure  to  work  properly,  and  the  re- 
fusal to  permit  a  comparison  between  them 
and  another  class  of  elevators,  in  the  manner 
indicated  by  the  offer,  was  not  material  er- 
ror; there  being  nothing  to  indicate- that  the 
electric  elevators  in  question  should  be  re- 
garded as  furnishing  a  standard  by  which 
to  Judge  the  one  on  which  the  injury  oc- 
curred. 

[3]  Complaint  Is  made  of  instruction  No. 
8,  which  was  to  the  effect  that  the  test  to  l>e 
applied  in  determining  the  question  of  neg- 
ligence was  not  merely  whether  the  defend- 
ant omitted  to  do  something  which  it  ooold 
have  done,  or  whether  better  machinery 
could  have  been  obtained,  but  whether,  in 
selecting  the  elevator,  ordinary  care  and  pru- 
dence were  exercised,  and  whether  it  was  in 
fact  adequate  and  proper  for  carrying  pas- 
sengers and  employes  and  the  use  to  which 
it  was  applied.  The  use  of  the  words  "mere- 
ly" and  "passengers"  is  the  fault  found  with 
this  instruction.  There  was  no  evidence  that 
the  elevator  was  used  for  the  transportation 
of  persons  other  than  employes;  and,  while 
the  use  of  the  word  "passenger"  was  inac- 
curate, the  instruction,  as  a  whole,  was  not 
sufficiently  misleading  to  work  material  prej- 
udice. 

It  is  urged  that  Instruction  No.  10  unnec- 
essarily called  attention  to  the  fact  that  th« 
evidence  might  have  disclosed  negligence  In 
some  other  particular  than  that  alleged  In 
the  petition;  but,  as  the  jury  were  plainly 
told  that  they  must  be  confined  to  the  allega- 
tions of  negligence  found  in  the  petition.  It 
is  Impossible  to  see  how  the  defendant  was 
harmed  by  this  Instruction. 

Instruction  No.  14  was  to  the  effect  that 
if  the  fall  was  caused  by  the  defective.  Im- 
proper, and  faulty  construction  of  the  eleva- 
tor, and  that  the  appUance  regularly  and 
ordinarily  used  for  stopping  it  failed  to  work 
by  reason  of  Its  being  Insufficient,  worn,  or 
out  of  repair,  such  construction  being  un- 
known to  the  plaintiff,  he  could  recover. 
Counsel  seem  to  regard  this  as  a  suggestion 
to  the  Jury  that  some  other  sort  of  safety' 
device  should  have  been  used.  We  regard 
this  instruction,  however,  as  fairly  following 
the  allegations  of  the  petition  on  which  evi- 
dence had  been  introduced. 

Instruction  No.  16,  submitting  the  question 
of  diligence  in  inspection  of  the  elevator,  is 
complained  of  on  the  ground  that  the  defend- 
ant made  no  attempt  to  prove  failure  in  that 
respect  There  was  testimony  by  a  witness, 
whose  duty  It  was  to  inspect  the  elevator, 
that  on  the  morning  before  the  accident  he 
saw  Ihe  brake  block  and  saw  that  it  was  too 
thin,  but  did  not  notice  whether  It  was  crack- 
ed or  not  And  there  was  considerable  testi- 
mony introduced  in  chief  and  drawn  out  in 
cross-examinaticm  touching  the  matter  of  in- 
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■pectlon  which  made  this  Instruction  appli- 
cable and  proper. 

14]  Complaint  is  made  that  the  Jury  were 
told  that  they  could  not  assess  plalntUTs 
damage  In  a  greater  amount  than  the  sum 
claimed  in  the  petition.  This  language,  how- 
ever, closed  an  instruction  giving  the  proper 
basis  of  recovery,  and  the  result  does  not 
Indicate,  as  suggested,  that  the  jury  regarded 
it  as  a  hint  that  more  than  twice  the  amount 
found  would  hare  been  approved  by  tlie 
court. 

[S]  Instruction  No.  8,  offered  by  the  de- 
fendant, its  refusal  being  assigned  as  error, 
was  to  the  effect  that  any  single  defective 
or  Imperfect  operation  of  the  elevator  would 
not  of  Itself  be  sufficient  evidence  nor  any 
evidence  that  the  defendant  had  any  previooa 
knowledge  or  notice  of  any  defect  or  insutH- 
dency.  Tiie  Jury  were  expressly  told,  how- 
ever, in  the  sixteenth  instruction,  that  if  they 
shonid  believe  that  the  elevator  was  reason- 
ably safe  and  suitable,  and  the  defendant  had 
used  due  diligence  In  the  matter  of  inspec- 
tion and  repair,  it  could  not  be  held  liable 
for  any  Injury  not  resulting  from  failure  to 
exercise  such  care  nor  resulting  from  any 
cause  which  could  not  be  foreseen  or  prevent- 
ed by  the  exercise  of  ordinary  care.  In  view 
of  the  evidence  touching  the  matter,  of  in- 
spection and  repair,  it  was  not  prejudicial 
error  to  refuse  this  instruction,  for  there 
was  DO  occasion  for  the  Jury  to  regard  a 
single  defective  or  Imperfect  operation  as  of 
itself  evidence  of  previous  notice  or  knowl- 
edge of  any  defect;  and  hence  no  necessity 
for  the  Instruction  appears  to  have  existed. 
The  mie  of  law  embodied  in  the  instruction 
is  correct,  but  its  applicability  to  the  Ataa.- 
tion  presented  by  the  entire  evidence  shown 
by  the  record  is  so  negligible,  or  so  nearly 
80,  that  it  cannot  be  said  that  the  defendant 
suffered  material  prejudice  by  its  refusal. 
Counsel  say  it  would  have  restrained  the 
Jury  In  coming  to  the  conclusion  that  "there 
must  have  been  something  wrong  or  the  acci- 
dent would  not  have  happened,"  and  would 
have  compelled  them  to  search  the  evidence 
for  proof  of  the  facts.  Bnt  we  are  not  sup- 
plied with  any  reasonable  ground  for  the 
suggestion,  and  have  failed  to  discover  one 
in  the  record  presented.  Under  the  command 
of  the  codes  and  the  authority  of  precedent 
for  over  half  a  century,  we  are  prohibited 
from  reversing  Judgments  for  mere  technical 
errors  or  irregularities  which  do  not  aSirma- 
tively  appear  to  have  prejudicially  affected 
the  substantial  rights  of  the  party  complain- 
ing, when  it  appears,  upon  the  whole  record, 
that  substantial  Justice  has  been  done.  Crim. 
Code,  f  293  (Gen.  St  1909,  §  6867);  Civ. 
Code,  SI  1^.  581  (Gen.  St  1909,  SS  5734, 
6170);  Hopklnson  T.  Conley,  75  Kan.  65,  88 
Pac.  549;  Coleman  v.  McLennan,  78  Kan. 
711,  744.  98  Pac.  281,  20  L.  R.  A.  (N.  S.)  361, 
130  Am.  St  Rep.  390;  State  v.  Hammon, 
84  Kan.  137,  145.  146.  113  Pac.  418;    Saun- 


ders V.  Railway  Co.,  86  Kan.  56,  62,  63,  119 
Pac  652. 

[6]  Finally,  it  Is  insisted  that  the  verdict 
is  excessive  and  was  given  under  the  Influ- 
ence of  passion  and  prejudice.  This  was  one 
of  the  grounds  set  forth  In  the  motion  for  a 
new  trial,  and  the  fact  that  such  motion  was 
overruled  would  Indicate  that  the  trial  court 
did  not  regard  the  verdict  too  large  or  deem 
it  the  result  of  passion  or  prejudice.  The 
former  trial  resulted  in  a  verdict  for  (5,000 ; 
the  latter,  five  years  after  the  injury,  in  a 
verdict  for  $12,000.  It  la  suggested  that  this 
disparity  in  itself  indicates  passion  and  prej- 
udice. But  the  contrary  was  held  in  Railway 
Co.  V.  Johnson,  59  Kan.  776,  63  Pac:  129.  i 

The  evidence  Is  said  to  be  wanting  in  a  dis- 
closure of  such  injuries  as  to  Justify  the  ver- 
dict, and  the  construction  put  thereon  by 
counsel  would  leave  It  a  frail  support  But 
the  Jury  regarded  the  injuries  much  more 
seriously,  and  It  remains  to  inquire  whether 
or  not  they  did  so  rightfully. 

The  plaintiff  testified: 

That  be  waa  47  years  old,  which  is  equiva- 
lent to  sayinx  that  he  was  42  when  the  injury 
occurred.  "When  I  came  to,  everything  hurt 
me.  I  could  not  ait  or  lay  down.  •  •  • 
They  took  me  home  in  a  carriage.  •  *  *  i 
remained  in  bed  six  montlis,  durine  that  time 
everythine    hurt   me.      I   conlds't   lift   myself, 

*  *  *  I  suffered  the  greatest  pain  in  the 
right  side  for  lix  months.  I  got  np  and  stayed 
up  at>out  ten  minutes.  For  a  wnole  year  I 
couldn't  sit  up  long,  on  my  feet  all  the  time.  I 
get  up  and  walked  a  while,  and  then  lie  down 
a^in.  After  the  six  months  I  was  at  the  hos- 
pital eight  days.  I  left  the  hospital  because 
they  were  going  to  make  an  operation  on  me, 
and  I  didn't  want  to  be  operated  on.  I  have 
tried  to  work,  but  I  cannot  When  I  started  to 
work,  the  whole  side  hurts  me,  and  I  still  have 
pains  in  the  side.  I  tiave  broken  bones  down 
there,  ribs,  whatever  it  is.  ••  *  I  first 
discovered  I  had  a  hernia  or  rupture  the 
time  I  got  hurt.  In  alMut  a  week  after  I  was 
injured  I  saw  those  big  veins  come  out  on  my 
legs.  •  •  •.  I  didn't  tell  the  doctor  anything 
about  the  varicose  veins  because  he  was  looking 
for  himself.  I  never  told  him  anything  about 
the  hernia.  After  these  varicose  veins  come  on 
they  never  went  away.     They  are  still  larger. 

*  •  •  The  first  time  I  tried  to  work  was 
right  after  the  first  trial  (which  was  had  in 
1911).  I  tried  to  get  work  at  an  iron  factory. 
Before  the  injury  .1  always  stood  on  my  feet 
at  my  work,  and  all  the  work  I  ever  did  at  the 
packing  house  was  this  heavy  work — lifting 
trucks  and  pushing  them." 

The  Jury  examined  the  plalntilTs  person, 
and  of  course  we  have  no  means  of  knowing 
what  evidence  of  Injury  they  found  thereby, 
or  how  his  condition  and  appearance  im- 
pressed them. 

Dr.  Richards  testified  that  when  he  was 
called  in  July,  1908,  to  treat  the  plaintiff,  he 
was  undoubtedly  suffering  pain.  He  had 
two  fractured  ribs,  possibly  three,  on  the 
right  side,  and  the  symptoms  of  a  general 
Jar  up,  vomiting,  nausea,  and  weakness.  HIa 
principal  pain  was  at  the  seat  of  the  frac- 
tured nt>8.    "He  had  pain  all  over  his  ab- 


*  Reported  In  full  in  the  PaclOc  Reporter ;  ro- 
ported  as  a  memorandum  decision  without  opinion 
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domen,  and  called  my  attention  to  It  throngh 
bis  Interpreter.  No  point  particularly  out- 
aide  of  tbe  seat  of  the  fractured  ribs."  He 
treated  him  about  six  weeks  for  the  fractur- 
ed ribs.  His  attention  was  from  time  to 
time  called  to  dUTerent  little  points  or  pains 
aboat  the  abdomen,  but  be  nerer  treated 
tb«n  particularly.  "There  were  considera- 
ble signs  of  trouble  Inside,  though  vomiting 
and  weakness  that  continued  for  some  length 
of  time."  He  found  no  Indications  of  hernia, 
and  never  examined  hUn  with  reference  to 
varicose  veins.  Varicose  veins  in  a  man's 
Umbs  always  get  larger.  He  may  be  cured 
by  an  operation. 

Dr.  Nesselrode  examined  tbe  plaintiff  at 
the  time  of  the  former  trial  and  found  an 
Inguinal  hernia,  varicose  veins,  and  a  rough- 
ness of  the  rib.  He  regarded  the  plaintiff 
unfit  for  manual  labor,  but  thought  that  with 
operations  for  the  hernia  and  varicose  veins, 
and  tbe  hernia  cured,  he  ought  to  be  In  con- 
dition to  perform  manual  labor.  After  re- 
tiring for  a  personal  examination  of  the 
plaintiff,  witness  returned  and  testified  to 
finding  a  right  inguinal  hernia  and  very  ex- 
tensive varicose  veins  on  his  right  leg. 

There  was  testimony  to  show  that  opera- 
tions for  the  hernia  and  varicose  veins  might 
reasonably  be  expected  to  prove  successful, 
and,  if  so,  the  plaintiff  would  be  able  to  do 
manual  work.  Of  course,  the  actual  success 
and  permanence  of  such  operation  and  de- 
gree of  restoration  must  be  somewhat  prob- 
lematical, and  the  testimony  already  quoted 
and  referred  to  indicates  that  an  able-bodied 
man  42  years  old  was  rendered  unable  to 
earn  a  living  in  his  accustomed  way  or  to 
do  hard  work,  and  that  such  condition  had 
existed  for  B  years,  and  without  an  operation 
would  continue  and  tend  to  grow  worse. 
Tbe  record  does  not  show  what  he  was  earn- 
ing, bat  it  must  be  presumed  that  he  was 
maidng  reasonable  wages  for  the  work  be 
was  doing,  and  with  his  physical  ability  and 
Ufe  expectancy  It  Is  a  very  difficult  matter 
to  say  what  he  is  entitled  to  recover.  Not 
having  seen  the  plaintiff  or  examined  bis 
person,  the  sum  seems  large,  but  tbe  Jury 
who  had  these  advantages  did  not  so  regard 
it,  and  tbe  defendant  placed  but  one  medical 
witness  on  the  stand,  and  he  had  not  examin- 
ed the  plaintiff  for  some  time.  The  physician 
who  examined  him  critically  in  1912  did  not 
testify,  and  the  jury  did  not  have  bis  Judg- 
ment to  aid  theirs  in  considering  tbe  evi- 
dences of  Injury  presented  by  their  phys- 
ical examination.  We  are  not  able  to  say, 
from  the  record  before  us,  that  the  verdict 
is  80  excessive  as  to  show  passion  or  preju- 
dice. M.,  K.  &  T.  Ry,  Co.  v.  Weaver,  16  Kan. 
456 ;  Kansas  Pac.  Ry.  Co.  v.  Peavey,  29  Kan. 
109,  44  Am.  Rep.  630;  Van  Vrankin  v.  Rail- 
way Co.,  84  Kan.  287,  114  Pac.  202 ;  Bamett 
V.  Cement  Co.,  91  Kan.  710,  139  Pac.  484. 

Having  carefully  examined  and  considered 


each  point  raised  by  tbe  appeal,  tba  record 
shows  no  error  of  a  materially  prejudicial 
character;  and  the  Judgment  la  afflimed. 
All  the  Justices  ooncurring. 

~~'^  (M  Kuu  708) 

RANDALL  T.  ROSS  et  sL     (No.  lOSeOf 

(Supreme  Court  of  Kansas.     March  6,  1015.) 

(Syttahiu  by  the  Oonrt.) 

VsinjK  «s»&— Action  btvoLTiNa  Lard— Pc> 

TinoN. 

The  petition  alleged  that  the  defendants 
(who  resided  in  Neosho  county)  had  fraudulent- 
ly taken  advantage  of  plaintiff's  mental  inca- 
pacity and  Induced  him  to  exchange  a  iudf  sec- 
tion of  land  in  Clark  county  for  certain  lots  in 
the  city  of  Ashland  and  to  execute  certain  notes 
secured  by  mortgage  on  the  lots  and  also  cov- 
ering a  certain  promissory  note  for  11,310,  tbe 
difference  in  value  of  the  properties  thus  pur- 
porting to  be  exchanged  being  S4,70(>;  that  tbe 
defendants  would,  unless  restrained,  assign  and 
transfer  the  notes  and  mortgage  and  convey  the 
land  to  innocent  purchasers.  The  plaintiff  of- 
fered to  reconvey,  and  prayed  that  the  defend- 
ants be  restrained  and  enjoined  from  trans- 
ferring tbe  notes  and  mortgage  and  from  con- 
veying the  real  estate,  "and  that  all  of  said 
deeds,  notes,  and  mort^ges  be  canceled  and  set 
aside  and  each  of  the  parties  restored  to  the 
property  that  they  had  before  said  purported 
exchange  of  properties"  and  for  costs.  B«U, 
that  the  action  was  not  to  compel  the  defend- 
ants to  do  or  undo  anythinir  but  to  obtain  from 
tbe  court  a  decree  destroying  the  effect  of  the 
pretended  exchange  and  restoring  the  plaintiff 
and  his  land  to  that  freedom  from  cloud  and 
apparent  liability  existing  before  tbe  transac- 
tion with  the  defendants  was  bad,  and  was 
properly  brought  in  Claris  county,  where  the 
land  is  situated. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  {{  4-11;    Dec.  Dig.  (&s»5.] 

Appeal  from  District  Court,  Clark  County. 

Suit  by  H.  H.  Randall,  as  guardian  of 
Caleb  C.  Randall,  against  James  M.  Ross  and 
another.  From  decree  for  plaintiff,  defend- 
ants appeaL    Affirmed. 

Cllne  &  Stratton,  of  Erie,  ft>r  appellants. 
W.  W.  Harvey,  of  Ashland,  for  appellee. 

WEST,  J.  The  plaintiff,  by  the  guardian 
of  his  estate,  filed  his  petition  in  tbe  district 
court  of  Clark  coun^  June  26,  1013,  al- 
leging that  tbe  defendants  formerly  resided 
In  that  county,  and  knew  tbe  plaintiff  to 
be  a  person  of  unsound  mind  and  incapable 
of  managing  bis  affairs,  but  nevertheless 
about  January  25,  1913,  made  what  purport- 
ed to  be  a  sale  to  him  of  certain  lots  in  tbe 
city  of  Ashland,  and  executed  a  deed  there- 
for, which  was  afterwards  filed  for  record 
and  which  purported  to  convey  the  lots  to 
the  plaintiff  subject  to  a  mortgage  of  $1,500 
which  by  tbe  terms  of  tbe  deed  he  agreed  to 
ptLj ;  that  on  the  same  day  they  caused  him 
to  execute  to  them  a  mortgage  on  the  same 
property  for  $3,000  to  secure  certain  notes, 
which  mortgage  also  purported  to  be  a  lien 
on  a  certain  note  for  $1,310,  executed  by 
Thomas  Robinson  to  the  plaintiff;  that  on 
the  same  date  tbe  defendants   caused   the 
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plaintiff  to  execute  to  Maggie  A.  Ross  a  gen- 
eral warranty  deed  for  a  half  section  of  land 
In  Clark  county,  subject  to  a  mortgage  of 
1500  due  the  state  of  Kansas;  tbat  the  ag- 
gregate consideration  received  by  the  de- 
fendant was  $7,200  while  the  property  re- 
ceived by  the  plaintiff  did  not  exceed  in 
value  12,500;  tbat  the  defendants  took  ad- 
vantage of  his  mental  condition,  and  falsely 
misrepresented  the  condition  of  the  property 
received  by  Mm  and  its  rental  value  and 
their  title,  which  was  falsely  represented  to 
be  good  when  It  was  in  fact  to  their  knowl- 
edge imperfect  and  unmarketable.  He  pray- 
ed that  the  defendants  be  enjoined  from 
transferring  any  of  the  property  received  by 
them  and  tendered  back  the  property,  deed, 
and  conveyances  received  by  him,  and  prayed 
that  all  the  notes  and  mortgages  received  by 
the  defendants,  be  canceled  and  set  aside  and 
the  parties  have  restored  to  them  the  proper- 
ty which  they  had  before  such  purported  ex- 
change, and  that  the  plaintiff  recover  cost 
and  other  proper  equitable  relief.  Summons 
was  Issued  to  the  defendants  in  Neosho  coun- 
ty, where  they  resided,  and  made  returnable 
July  7tb,  notifying  them  that  they  must  an- 
swer on  or  before  July  26th.  The  summons 
was  personally  served  on  June  28th,  after 
which  the  defendants  filed  what  they  termed 
a  special  appearance  and  thereafter  certain 
proceedings  were  had  resulting  in  a  decree 
that  the  sale  or  exchange  of  property  be  set 
aside.  The  deed  from  Ross  and  wife  to  Ran- 
dall and  the  note  to  Randall  from  them  tuai 
the  deed  from  Randall  to  Bfaggie  A.  Ross  were 
adjudged  and  decreed  to  be  void,  and  It  was 
decreed  that  they  be  canceled  of  record,  and 
tbat  a  copy  of  the  decree  be  filed  and  record- 
ed In  the  office  of  the  register  of  deeds  of 
Clark  connty,  and,  further,  that  the  plain- 
tiff's title  In  and  to  the  half  section  of  Clark 
connty  and  that  of  the  defendants'  title  to 
the  lots  In  dty  of  Ashland  be  quieted,  the  de- 
fendants being  adjudged  to  pay  the  costs. 

The  sole  qnestlon  presented  by  the  appeal 
to  tbat  of  Jurisdiction,  the  defendants  con- 
tending that  the  court  failed  to  acquire  Ju- 
risdiction over  them  because  the  action  was 
In  personam  and  not  in  rem,  that  the  decree 
■ought  by  the  petition  was  operative  on  the 
person  of  the  defendants  and  not  on  the  real 
estate,  and  that  the  suit  is  governed  by  sec- 
tion 66  of  the  ClvU  Code  (Gen.  St  1900,  { 
5648),  and  not  by  section  48  (section  6641). 
It  Is  further  contended  that  the  summons 
was  vold_  and  should  have  been  quashed  be- 
cause made  so  returnable  that  only  19  days 
were  left  for  answer.  The  plaintiff  Insists 
that  the  defendants  made  a  general  appear-' 
ance  by  vlrtae  of  having  practically  filed  a 
pradpe  for  a  copy  of  the  pleadings  to  be 
taxed  as  costs,  and  also  by  the  motion  filed 
by  them,  and  argues  that  the  salt  was 
brought  In  the  proper  county. 

Section  107  of  the  ClvU  Code  (Gen.  St 
1900.  S  6700)  requires  that  the  answer  shall 
be  filed  within  20  dajrs  after  the  day  on 


which  the  summons  is  returnable.  Neitzd  v. 
Hunter,  10  Kan.  221.  Excluding  the  return 
day,  which  was  July  7th,  and  including  the 
answer  day,  which  was  July  26tb,  but  19 
days  would  be  left,  July  6th,  10  days  from 
the  date  of  the  summons,  being  Sunday.  Sec- 
tion 62  of  the  ClvU  Code  (Gen.  St  1900,  { 
5655)  provides  that  the  summons  shall  be 
served  within  10  days  from  Its  date  exc^t 
when  issued  to  another  county,  when  It  shall 
be  made  returnable  In  not  less  than  10  nor 
more  than  60  days  from  its  date.  Assuming 
for  the  moment  that  the  motion  to  set  aside 
the  summons  and  quash  the  return  was  made 
on  special  appearance,  such  '  motion  was 
based,  not  on  the  ground  of  shortness  of  time, 
but  on  the  proposition  that  the  defendants 
could  not  be  served  In  Neosha  county  In  an- 
swer to  a  petition  filed  In  Clark  county.  The 
matter  of  time  now  complained  of  does  not 
appear  to  have  been  brou^t  to  the  atten- 
tion of  the  trial  court  but  after  the  motion 
was  ruled  on,  again  assuming  to  appear  spe- 
cially, the  defendants  demurred  to  the  peti- 
tion for  lack  of  Jurisdiction ;  hence  no  preju- 
dicial error  Is  apparent  In  respect  to  the  date 
of  the  answer  day. 

Section  48  of  the  Olvll  0>de  provides,  in 
substance,  that  an  action  for  the  recovery  ot 
real  property  "or  of  any  estate  or  Interest 
therein,  or  for  the  determination  In  any  form 
of  any  such  right  or  Interest,  or  to  bar  any 
defendant  therefrom,"  must  be  brought  in 
the  county  where  the  subject  of  the  action  Is 
situated.  Section  65  requires  that  every  oth- 
er action  must  be  brought  in  the  county  In 
which  the  defendant  or  some  one  of  the  de- 
fendants resides  or  may  be  summoned.  If 
the  action  Is  governed  by  this  section,  then  it 
was  Improperly  bronght  In  Clark  county.  If 
It  Is  an  action  for  the  recovery  of  any  estate 
or  interest,  or  the  determination  of  any 
right  or  interest  In  any  real  estate,  or  to  bar 
any  defendant  therefrom,  then  it  could  only 
be  bronght  In  Clark  county. 

The  question  Is  not  very  clear,  but  an  vx- 
amlnatlon  of  the  authorities  may  clarify  the 
situation.  In  Neal  v.  Reynolds,  88  Kan.  482, 
10  Fac.  785,  it  was  held  that  one  who  seeks 
to  rescind  a  contract  -for  the  exchange  of 
real  estate  by  an  action  brought  In  the  coun- 
ty where  the  land  is  situated  against  persons 
residing  in  another  county  cannot,  after  they 
have  been  summoned  and  appear  In  the  ac- 
tion, amend  fay  adding  another  cause  of  ac- 
tion for  damages  "and  thus  blend  a  local 
with  a  transitory  caose  of  action."  SyL  par. 
1.  The  action  was  held  to  be  local,  and  that 
only  for  that  reason  could  the  defendants  be 
compelled  to  litigate  in  the  connty  where  the 
land  was  situated.  It  appeared  that  the  con- 
tract was  for  the  exchange  of  real  estate  in 
Allen  county  for  land  in  Missouri,  the  plain- 
tiff being  a  resident  of  Allen  county  and  the 
defendants  residents  of  Douglas  county. 
Warranty  deeds  had  been  exchanged  before 
the  action  was  bronght  In  Dillon  r.  HeUer, 
89  Kan.  699, 18  Pac.  688,  holding  that,  ia  an 
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action  tri  quiet  title  brought  by  one  in  pos- 
session against  one  residing  out  of  the  state, 
service  by  publication  g^ives  jurisdiction,  it 
was  said  that  the  action  was  one  only  in 
rem ;  that  land  of  nonresident  owners  is  at- 
tached  and  sold  to  pay  debts,  and  the  court 
had  the  power  to  render  the  judgment  prayed 
for  in  this  instance.  The  rule  declared  in 
Close  y.  Wheaton,  65  Kan.  830,  70  Pac.  801, 
is  that  an  action  to  compel  specific  perform- 
ances of  a  contract  to  convey  land,  the  ob- 
ligation being  without  any  element  of  trust, 
is  in  personam,  and  must  be  brought  in  the 
county  where  the  defendants  reside,  "and 
not  of  necessity  in  the  county  where  the  land 
is  situated."  The  language  of  section  48, 
already  quoted,  was  referred  to  as  not  com- 
prehensive enough  to  include  suits  to  compel 
the  performance  of  mere  contracts  to  con- 
vey, and  it  was  said  that  such  suits  were 
not  brought  to  determine  titles,  although,  "of 
course,  if  the  defendant  obeys  £he  decree,  the 
title  will  pass,  and  the  court  may,  in  proper 
cases,  order  the  decree  to  stand  as  a  convey- 
ance, •  •  •  but,  nevertheless,  the  object 
of  the  suit  Is  not  to  determine  the  title,  but 
to  compel  the  defaulting  party  to  abide  his 
agreement"  65  BCan.  834,  70  Pac.  892.  Ful- 
ler V.  Homer,  69  Kan.  467,  77  Pac.  88,  was 
an  action  by  a  creditor  for  relief  on  the 
ground  of  fraud  in  which  it  was  sought  to  set 
aside  a  fraudulent  conveyance  of  the  debtor's 
property,  and  it  was  decided  that  it  could  be 
maintained  in  any  Jurisdiction  where  the 
guilty  parties  might  l>e  found,  and  that  in 
such  a  case  the  court  does  not  act  upon  the 
land,  but  upon  the  parties  to  the  fraud  and 
has  authority  to  declare  the  conveyance  void 
and  to  compel  the  defendants  to  do  all  things 
necessary  to  give  full  effect  to  the  decree. 
It  was  held  in  Railroad  Co.  v.  Wynkoop,  73 
Kan.  590,  593,  85  Pac.  595,  596,  that  a  suit  to 
enjoin  the  under  grade  crossing  of  a  railroad 
operates  in  personam,  and  is  not  one  which 
must  be  brought  in  the  county  where  the 
subject  of  the  action  is  situated.  In  the 
opinion  it  was  said  that  not  every  action 
growing  out  of  a  transaction  concerning  real 
estate  Is  local,  but  that: 

"Where  the  decree  sought  is  to  operate  on  the 
person,  and  not  upon  the  _real  property,  the  lo- 
cation of  the  property  indirectly  affected  is 
not  material"  (citing  Chief  Justice  Marshall  in 
Massie  v.  Watts,  10  tJ.  S.  [6  Cranch]  148.  3 
L.  Ed.  181),  where  it  wag  said :  "In  a  case  of 
fraud,  of  trust,  or  of  contract,  the  jurisdiction 
of  a  court  of  chancery  is  sustainable  wherever 
the  person  be  found,  although  lands  not  within 
the  jurisdiction  of  that  court  may  be  affected  by 
the  decree." 

In  Martin  v.  Battey,  87  Kan.  682,  688,  689, 
D90,  125  Pac.  88,  91  (Ann.  Cas.  1914A,  440), 
holding  that  partition  must  be  brought  in  the 
county  where  the  land  Is  located,  and  that 
Ducb  action  could  not  Include  the  interests  of 
those  who  owned  the  land  in  a  remote  county, 
but  bad  no  interest  in  the  land  where  the 
suit  was  brought,  it  was  said,  referring  to 
the  quoted  portion  of  section  48  of  the  CSvil 
€!ode: 


"So  strict  is  tins  requirement  that  If  •  par- 
ty seeks  to  recover  the  possession  of  land,  and 
it  consists  of  separate  tracts  in  two  or  more 
counties,  separate  actions  must  be  brouebt  in 
the  counties  where  they  are  situated.  •  •  • 
A  party  seelcing  to  recover  land  cannot  compel 
another  claiming  interest  in  or  title  to  it  to 
litigate  the  title  in  any  county  except  where 
the  land  is  situated.    •    •    • 

"If  the  court  is  asked  to  act  upon  the  person 
of  the  defendant,  the  action  may  be  tried  in  any 
county  where  the  defendant  may  be  served  and 
a  lack  of  jurisdiction  over  him  may  be  waived, 
but  when  the  court  is  called  upon  to  act  upon 
real  estate,  it  Is  essential  that  the  action  shall 
b«  brought  within  the  prescribed  territorial  ju- 
risdiction, and  if  not  brought  there,  the  court 
is  without  power  to  adjudicate  the  issues  either 
with  or  without  the  consent  of  the  parties." 

"The  action  must  be  brought  where  the  land 
lies  if  these  two  things  occur:  (1)  If  the  sub- 
ject of  inquiry  is  a  right  or  interest  in  the  land ; 
and  (2)  If  the  judgment  in  the  case  will  oper- 
ate directly  upon  this  right  or  interest  But 
the  action,  under  this  doctrine,  is  not  within 
the  rule,  although  Its  subject  of  inquiry  is  such 
right  or  interest,  if  the  judgment  operates  mere- 
ly in  personam.  The  result  is  to  distinguish  ac- 
tions 'for  the  determination'  of  an  interest  in 
land  from  actions  which  involve  the  determina- 
tion of  such  an  interest,  but  will  take  effect  in 
an  injunction  commanding  defendant  to  do  an 
act  which  can  be  done  by  him  within  the  juris- 
diction of  the  court,  or  in  a  judgment  for  pecun- 
iary damages  for  breach  of  a  contract 

"Accordmgly  it  has  been  held  that  although 
they  have  rtdation  to  the  land,  the  venue  is 
not  restricted  to  the  place  where  the  land  lies, 
when  the  action  is  brought  to  set  aside  convey- 
ances, incumbrances,  judgments,  liens,  and  the 
like.  The  results  reached  in  these  cases  are  in 
contrast  with  the  results  reached  as  to  actions 
for  equitable  relief  operating  directly  upon  the 
estate  or  interest."    40  Cyc.  p.  61. 

In  Hayes  ▼.  O'Brien,  149  111.  403,  37  N.  B. 
73,  23  U  R.  A.  555,  it  was  held  that  a  suit  to 
compel  execution  or  cancellation  of  a  deed 
to  land  may  be  within  the  Jurisdiction  of  a 
court  outside  the  county  in  which  the  land 
lies  if  it  has  Jurisdiction  of  the  person  of  the 
defendant  The  land  lay  in  Lake  county,  and 
the  suit  was  brought  in  Cook  county,  and  it 
was  held  that  when  the  relief  sought  does 
not  require  the  court  to  deal  directly  with  the 
land  Itself  the  proceeding  does  not  affect  the 
real  estate  within  the  meaning  of  the  chan- 
cery act  applicable,  "and  the  court  having 
the  parties  in  interest  all  before  it  may  pro- 
ceed, although  the  land  to  which  the  contro- 
vert relates  may  lie  without  the  Jurisdiction 
of  the  court"  In  State  v.  District  Court  04 
Minn.  370,  102  N.  W.  869,  3  Ann.  Cas.  725. 
an  action  to  cancel  a  contract  for  the  sale  of 
land  on  the  ground  of  fraud  and  for  the  re- 
covery of  the  purchase  price,  in  which  it  did 
not  appear  that  the  vendors  had  the  title  to 
the  land  and  in  which  no  relief  as  to  any 
real  estate  was  involved,  was  held  to  be 
transitory  and  not  local.  The  plaintiff  alleg- 
ed that  the  defendants  had  fraudulently  pro- 
cured a  conveyance  from  him  of  certain  land 
in  Pine  county  which  he  sought  to  hare  can- 
celed, together  with  a  return  of  the  purchase 
price.  A  demand  for  change  of  venue  to 
Ramsey  county,  where  the  land  was  located, 
was  denied,  and  mandamus  to  compel  the 
transmission  by  the  court  of  Pine  county  of 
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the  files  to  Ramsey  county  was  brought 
Cloae  V.  Wbeatoa  was  cited  with  approval, 
and  it  was  held  that  the  principal  thing 
Bongbt  was  the  recovery  of  a  money  Judg- 
ment, and  that  It  did  not  appear  that  the  de- 
fendant owned  the  land,  that  the  contract 
was  recorded,  or  that  the  decree  would  neces- 
sarily affect  the  title,  hence  the  mandamus 
was  denied. 

From  the  allegations  of  the  petition  it  Is 
clear  that  the  relief  sought  consisted  In  pre- 
venting the  defendants  from  transferring  the 
land  or  the  notes  and  mortgage,  that  the 
deeds,  notes,  and  mortgage  executed  to  the 
defendants  be  canceled  and  set  aside)  "and 
each  of  the  parties  restored  to  the  property 
that  they  had  before  said  purported  exchange 
of  properties,"  and  that  the  plaintiff  recover 
costs.  Nothing  was  alleged  as  to  possession, 
and  no  decree  was  asked  quieting  title.  It 
was  not  asked  that  the  defendants  be  requir- 
ed to  reconvey  or  to  perform  any  act  what- 
ever. The  court  was  asked  to  decree  the 
plalntur  Into  the  status  occupied  by  him  be^ 
fore  the  alleged  swindle  which  in  reality 
would  be  to  hold  the  conveyance  and  the 
notes  and  security  void,  and  to  destroy  their 
effect,  which  would  and  must  be  to  leave  the 
plaintiff's  title  and  land  unaffected  and  un- 
clouded, and  to  relieve  him  from  all  liability 
on  the  notes  and  mortgage,  all  of  which  seem 
to  bring  the  case  fairly  within  the  rule  of 
Keal  v.  Reynolds,  38  Kan.  432,  16  Pac.  785. 

By  section  388  Of  the  Civil  Code  (Gen.  St 
1909.  {  5993),  a  Judgment  tot  a  conveyance 
would  have  had  the  effect  of  a  conveyance, 
but  here  no  conveyance  was  asked  for. 

"With  the  enactment  of  statutes  permitting 
an  equitable  decree  to  have  a  direct  effect  on  the 
estate  or  interest  involved  in  the  controversy, 
and  with  the  general  amalgamation  of  lav  and 
equity  nnder  the  Codes,  the  present  tendenc;  is 
to  give  this  class  of  local  equitable  actions  a 
much  wider  extent  than  formerly.  Within  it 
have  been  placed  such  actions  as  the  followinK : 
A  suit  in  equity  to  set  aside  a  deed;  *  •  • 
an  action  to  declare  plaintiff  the  owner  of  an 
nndivided  third  of  mining  property,  and  to  di- 
rect defendants  to  execute  to  him  a  conveyance 
thereof;  an  action  to  establish  a  trust  in  cer- 
tain lands  with  an  incidental  accounting. 
•    *    •  ••    40  Cyc  64. 

"The  real  question  in  all  these  cases  is  as  to 
the  true  nature  of  the  action:  Does  it  turn  on 
the  personal  obligation  or  on  the  title?  Does 
it  take  effect  in  personam  or  upon  the  interest 
in  the  land?  And  the  test  here  is  found,  not  in 
any  formal  characteristic,  but  in  the  substantial 
nature  of  dte  action  as  shown  in  the  pleading, 
and  the  kind  of  judgment  which  may  be  ren- 
dered."   40  Cyc.  63. 

Eacrb  case  must  be  decided  according  to  its 
own  characteristlCB.  This  one  is  painfully 
and  perplexingly  near  the  border  line  between 
local  and  transitory  actions.  A  few  changes 
in  the  pleadings  might  put  it  on  the  other  side 
from  the  one  now  properly  occupied.  But 
from  a  fair  consideration  of  the  two  Code 
provisions — which  seem  to  compel  a  holding 
that  the  action  is  either  local  or  transitory 
and  not  botlt — and  a  practical  view  of  the 


remedy  sought,  we  are  led  to  the  conclusion, 
in  view  of  the  authorities,  that  the  plaintiff, 
finding  himself  deprived  of  the  ostensible  ti- 
tle to  and  ownership  of  his  land,  and  also  ap- 
parently liable  for  a  debt  seemingly  secured 
by  mortgage,  with  the  instinctive  desire  to 
save  his  land  and  avoid  such  seeming  lia- 
bility, applied  to  the  court  to  exercise  its  Ju- 
risdiction— ^not  In  restoring  him  to  possession, 
or  in  compelling  the  defendants  to  do  or  un- 
do anything,  but  in  decreeing  away  all  the 
effects  of  the  alleged  swindle  by  destrojring 
all  legal  effect  of  the  Instruments  which  he 
had  been  Induced  to  execute,  thus  leaving 
him  and  his  land  clear  from  all  cloud  and 
embarrassment,  as  If  the  exchange  had  never 
been  made.  Essentially,  If  not  formally,  this 
relief  consisted  in  determining  a  very  vltiEil 
interest  In  real  estate  and  in  barring  the  de- 
fendants from  claiming  entire  ownership 
thereof. 

Tb6  result  is  that  the  action,  local  in  char- 
acter, was  rightfully  brought  in  the  county 
where  the  land  is  situated.  This  eliminates 
the  necessity  of  considering  the  very  interest- 
ing question  qf  appearance  presented  by  tlie 
record. 

The  decree  is  affirmed.  AU  the  Justlcea 
concurring, 

(27  Idaho,  M) 
NAMPA   &   MERIDIAN  IRR.   DIST.   t. 
BRIGGS. 

(Supreme  Court  of  Idaho.     March  16,  191S.) 

1.  Waters  akd  Wateh  CotrasBs  ®=>247— Ib- 

BIGATION  AND   WATEB  RIOHTS— OWNKBSHIP 

—Evidence. 

The  facts  in  this  case  considered,  and  held 
to  not  support  the  contention  that  appellant 
and  respondent  are  co-owners  of  the  irrigation 
system,  that  appellant's  ownership  of  said  sys- 
tem is  established  by  the  evidence,  and  that  re- 
spondent is  the  owner  of  a  right  to  two  cubic 
feet  of  water  per  second  of  time  to  be  delivered 
through  the  ditches  and  canals  thereof. 

W'Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  314;    Dec.  Dig. 
e=»247.] 

2.  Waters  and  Water  Courses  «=:>240— Ib- 
bioation— Water  Right  Deeus— CoKSinKB- 

ATION. 

The  deeds  executed  by  the  predecessors  of 
appellant  and  respondent  examined,  and  it  is 
found  that  the  agreement  to  pay  the  sum  of  $12 
per  annum  on  the  water  right  described  in  each 
of  said  deeds  as  an  assessment  for  the  manage- 
ment and  maintenance  of  said  irrigation  ns- 
tem  is  a  part  of  the  consideration  upon  which 
said  deeds  are  based. 

W'Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec  Dig.  «=»240.] 

3.  Eminent  Domain  «=>84  —  Waters  and 
.  Water  Courses  e=»240— Irrigation— Wa- 
ter   Right   Gontbaots— Confiscation    of 
Pbopebty. 

Appellant  became  the  owner  of  the  irriga- 
tion system  in  question  after  contracts  had  been 
entered  into  whereby  respondent's  predecessor 
and  bis  successors  in  interest  were  to  enjoy  the 
use  of  two  cubic  feet  of  water  per  second  of 
time  and  were  to  pay  $24  per  year  toward  the 
upkeep  of  the  irrigation  system.     It  was  op- 
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tional  with  the  appellant  to  make  the  purchase 
or  not.  Having  elected  to  purchase,  it  could 
acquire  no  greater  interest  than  its  vendor  had, 
and  must  take  its  title  burdened  with  said  con- 
tracts. Having  pnrdiased  the  system  it  might 
have  acquired  respondent's  property  right  by 
purchase  or  condemnation  and  might  hav« 
brought  him  into  the  district  upon  equal  terms 
with  its  membersL  but  it  did  not  do  so,  and  his 
interest  granted  by  these  contracts  is  property 
that  may  not  b«  confiscated  or  taken  without 
payment  of  just  compensation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  $|  227-230;  Dec.  Dig.  «=»84; 
Waters  and  Water  Courses,  Dec.  Dig.  «=>240.] 

4.   CONSTITDTIONAI.    IiAW    «=»145    —   WATEB8 

AND  Watee  CocBBEa  €=»240— Ibbioation— 
Water  Right  Contracts— Validitt— Con- 
fiscation OF  Peopebtt. 
The  water  right  contracts  entered  into  be- 
tween the  predecessors  in  interest  of  the  appel- 
lant and  respondent  were  so  entered  Into  be- 
fore the  adoption  of  the  Constitution  of  Idaho. 
There  was  nothing  in  the  law  of  the  territory 
of  Idaho  prohibiting  snch  contracts,   and  sec- 
tion 10,  art.  1,  of  the  federal  Constitntion  pro- 
hibits states  from  passing  laws  impairing  the 
obligation  of  contracts. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f|  279-281,  285,  414.  417, 
421-428;  Dec.  Dig.  «=»145;  Waters  and  Wa- 
ter Courses,  Dec.  Dig.  «=>240.f 

6.  Waters  and  Water  Courses  «=s»224— "Ib- 
RioATioN  District"— Coeporate  Nature— 
"Public  Service  Corporation." 

The  appellant  an  irrigation  district  cre- 
ated under  the  laws  of  the  state  of  Idaho,  is 
not  a  public  service  corporatton  in  the  sense 
that  it  is  a  common  carrier,  to  any  other  or 
greater  extent  than  the  term  implies  when  ap- 
plied to  its  own  membership,  and  when  confined 
to  the  business  of  carrying  water  for  the  irri- 
gation of  lands  within  its  own  district.  It  is 
a  mutual,  co-operative  cor^ration,  organized 
not  for  profit,  engaged  in  distributing  water  to 
its  members  tor  use  upon  lands  within  its  dis- 
trict 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  if  315,  316;    Dec. 
Dig.  «=9224. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Public  Service  Corporation.) 

9,  Waters  and  Water  Courses  <8=>249— Ib- 
moATioN  District— Corporate  Nature. 
The  fact  that  such  a  corporation  as  appel- 
lant is  may  exercise  the  power  of  eminent  do- 
main does  not,  of  necessity,  constitute  it  a  pub- 
lic service  corporation  in  the  sense  that  the  pub- 
lic may  exact  any  service  from  it 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  «=9240.] 

7.  Vbndob  and  Pubohaber  iS=9232  — Bora 
IB^DE  PuRCHASBB— Water  Right  Deeds^ 
NoTicB— Possession. 

It  appears  from  the  evidence  and  the  stip- 
ulation of  the  parties  that  in  deeds  by  which 
title  to  the  irrigation  system  was  granted  to  cer- 
tain of  appellant's  predecessors  in  interest  and 
through  whom  it  deraigned  title,  there  were  re- 
served certain  water  rights,  and  that  among 
said  rights  so  reserved  were  those  now  claimed 
by  r<>9pondent;  also  that  at  the  time  appel- 
lant purchased,  and  for  a  long  time  prior  there- 
to, respondent  was  in  possession  of  his  land 
and  was  using  water  thereon  from  the  canal 
pursu<int  to  the  stipulation  in  his  deeds.  Held 
that  these  are  facts,  knowledge  of  which  ought 
to  put  a  prudent  man  on  inquiry,  which  would 
have  readily  disclosed  the  true  condition  of  re- 
spondent's  claim,   whether   his   deeds   were  so 


acknowledged  as  to  entitle  them  to  go  of  rec- 
ord or  not 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i|  540-645,  548-662; 
Dec.  Dig.  «=»232.] 

8.  Costs  ^=»42  —  Allowance  —  Tendeb  akd 
Deposit  o»  Akount  Due— Effect. 

The  respondent  before  the  commencement 
of  the  action,  tendered  to  the  appellant  and  de- 
posited into  court  $120  in  which  sum  he  is  in- 
debted to  appellant;  the  appellant  is  entitled 
to  judgment  against  the  respondent  in  said 
amount  and  the  respondent  is  entitled  to  Judg- 
ment against  the  appellant  under  section  4909, 
Rev.  Statutes,  for  the  amount  of  his  costs  in- 
curred in  the  district  court 

[Ed.  Jiote.— For  other  cases,  see  Costa,  Cent. 
Dig.  IS  137-184;    Dec.  Dig.  «=>42.] 

Sullivan,  C.  3^  dissenting. 

Appeal  from  District  Conrt,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  the  Nampa  &  Meridian  Irriga- 
tion District  against  W.  M.  Briggs.  From 
judgment  for  defendant,  plaintiff  appeals. 
Modified. 

Hugh  E.  McEIroy,  of  Boise,  for  appellant. 
Fremont  Wood  and  Martin  &  Martin,  all  at 
Boise,  for  respondent. 

MORGAN,  J.  This  case  was  before  the 
court  at  the  April  term,  1913,  and  a  deci- 
sion was  filed  herein  on  July  16,  1913.  Up- 
on a  petition  therefor,  a  rehearing  was  grant- 
ed, and  the  case  has  been  reargued  and  again 
submitted  for  decision. 

This  action  was  commenced  by  Nampa  & 
Meridian  Irrigation  District  to  collect  from 
the  respondent,  Briggs,  his  pro  rata  share 
of  the  expenses  necessarily  incurred  for  the 
repair  and  maintenance  of  the  ditches  and 
canals  of  the  irrigation  system  owned  and 
controlled  by  said  district.  It  appears  that 
said  district  has  delivered  water  to  the  re- 
spondent during  the  years  1906,  1907,  1908, 
and  1909,  and  that  respondent  has  failed, 
neglected,  and  refused  to  pay  his  pro  rata 
share  of  the  expense  of  the  maintenance  of 
the  canal  system  during  said  years.  The 
respondent  alleges  as  a  defense  that  he  is 
the  owner  of  the  water  right  for  his  land 
which  is  irrigated  from  said  system,  and  that 
he  purchased  the  same  from  tlie  appellant's 
predecessor,  the  Central  Canal  &  Land  Com- 
pany, paying  therefor  the  sum  of  |1,280  and 
that  he  received  two  deeds,  each  conveying 
one  water  right  consisting  of  one  cubic  foot 
of  water  per  second  of  time  and  that  by 
stipulation  in  said  deeds,  he  Is  only  required 
to  maintain  the  ditch  or  lateral  which  con- 
veys the  water  from  the  said  company's 
main  canal  to  his  land  and  that  he  has  no 
interest  or  part  in  said  main  canal,  which 
belongs  to  the  appellant,  and  that  under  bis 
deeds  he  is  released  from  ever  contributing 
toward  the'  repair  or  maintenance  of  the 
main  canal  more  than  $12  per  annum  for 
each  cubic  foot  of  water,  which  amount,  for 
the  years  1906,  1907,  1908,  1909,  and  1910,  b« 
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has  heretofore  tendered  to  appellaot  and  ten- 
ders Into  court  wltb  his  answer. 

The  trial  court,  after  hearing,  made  find- 
ings of  fact  and  entered  Judgment  in  favor 
«f  respondent,  holding  that  the  prorision  con- 
tained in  said  deeds  whereby  the  predeces- 
sor in  interest  of  the  respondent  agreed  to 
pay  $12  per  annum  toward  the  management 
and  mainteniQice  of  said  canal  system  for 
each  water  right  of  one  cubic  foot  of  water 
per  second  of  time,  was  valid  and  binding 
upon  the  appellant,  being  the  successor  in 
Interest  to  said  Central  Canal  &  Land  Com- 
pany In  said  canal  and  certain  water  right 
c<mtract8.    The  appeal  is  from  the  Judgment 

The  main  question  is  whether  the  appellant. 
Irrigation  district,  has  a  right  to  recover  from 
the  respondent  his  pro  rata  share  per  annum 
of  the  expense  of  the  management  and  main- 
tenance of  the  said  canal  system,  or  whether 
appellant  is  bound  by  the  stipulation  in  said 
deeds  which  required  the  respondent  to  pay 
but  $12  for  the  delivery  of  a  cubic  foot  at 
water  iier  second  of  tima  In  other  words, 
whether  an  irrigation  district,  which  is  the 
successor  in  interest  to  a  canal  company  that 
acquired  water  for  sale,  rental,  and  distribu- 
tion, is  bonnd  by  the  agreements  of  such 
■company  limiting  the  amount  which  one  or 
more  of  its  grantees,  who  hold  by  grants 
prior  to  the  transfer  to  the  irrigation  dis- 
trict, sball  pay  by  way  of  maintenance  upon 
the  syston. 

[1,2]  The  following  facts  appear  from  the 
record:  One  Wm.  B.  Morris,  upon  August 
7,  1877,  recorded  his  water  location  notice, 
whereby  he  claimed  sufficient  water  from 
Boise  river  to  fill  a  ditch  or  canal  eight  feet 
wide  at  the  bottom  and  twelve  feet  wide  at 
the  top  and  three  feet  in  perpendicular 
-depth,  said  water  to  be  diverted  from  the 
south  side  of  Boise  river.  Said  water  was 
located  for  milling,  mining,  and  agricultural 
"and  for  purposes  of  irrigating  and  subject- 
ing waste  and  desert  land  to  settlement,  use, 
and  cultivation."  Therafter  Morris  died 
about  the  year  1880,  and  his  title  in  and  to 
said  water  right  and  ditches  descended  to 
and  was  decreed  by  the  probate  court  of  Ada 
-county  to  Lavina  T.  Morris  and  William  U. 
Bidenbaugb.  Thereafter  on  August  20,  1888, 
said  Bidenbaugb  located  and  claimed  30,000 
indies  of  the  water  of  Boise  river,  measured 
under  a  4-inch  pressure,  which  location  was 
made  as  an  additional  one  to  the  one  made 
by  said  Morris,  above  mentioned,  which  wa- 
ter was  to  be  used  for  irrigation,  domestic, 
and  mechanical  purposes  and  on  desert  lands 
below  said  point  of  diversion.  Thereafter 
on  October  1,  1888,  said  Bidenbaugb  and 
Morris  sold  and  conveyed,  by  warranty  deed, 
the  two  water  rights  above  mentioned,  ex- 
cepting and  reserving  therefrom  certain  wa- 
ter rights  therein  mentioned,  to  the  Central 
-Canal  &  Land  Company,  a  corporation  or- 
ganized for  the  purpose  of  irrigating  and 
reclaiming  desert  lands  by  the  sale,  rental. 


or  distribution  of  water.  On  May  29,  1800, 
said  Central  Canal  &  Land  Company  convey- 
ed, by  warranty  deed,  to  George  W.  Morrill 
said  water  rights  and  ditches,  excepting  and 
reserving  therefrom  certain  water  rights. 
Said  Morrill  and  wife  conveyed  said  canals 
and  ditches  on  August  6,  1880,  to  the  Boise 
&  Nampa  Irrigation  Land  &  Lumber  Com- 
pany, a  corporation  organized  under  the 
laws  of  the  territory  of  Idaho,  for  the  pur- 
pose of  Irrigating  and  reclaiming  arid  and 
desert  land  and  for  selling,  leasing,  and 
renting  water  for  any  and  every  purpose. 

It  appears  from  the  record  that  thereafter 
said  water  rights  and  dltdies  were  sold  at 
least  twice  at  sherifTs  sale;  once  on  mort- 
goge  foreclosure,  and  once  on  execution,  but 
no  question  is  raised  on  this  appeal  In  re- 
gard to  the  efTect  of  said  sales.  Said  prop- 
erty was  bid  in  on  the  foreclosure  and  ex- 
ecution sales  by  one  Oeo.  B.  Forman  in 
December,  1896,  and  the  sheriff's  deeds  were 
thereafter  executed  to  said  purchaser,  con- 
veying to  him  said  property.  Therafter,  and 
on  April  20, 1899,  said  Forman  sold  and  con- 
veyed said  canal  system  to  the  Boise  City 
Irrigation  Land  &  Lumber  Company,  a  corpo- 
ration organized  under  the  laws  of  the  state 
of  New  Jersey.  Thereafter,  in  1906,  the 
Boise  City  Irrigation  Land  &  Lumber  Com- 
pany conveyed  said  water  rights  and  canals 
to  the  appellant  herein,  the  Nampa  &  Merid- 
ian Irrigation  District,  it  being  an  irriga- 
tion district  organized  under  the  laws  of 
this  state. 

From  the  foregoing  it  appears  that  said  wa- 
ter was  located  and  acquired  by  Its  successive 
owners  for  sate,  rental,  and  distribution  and 
that  said  appellant  corporation  is  a  co- 
operative company  organized  for  the  purpose 
of  managing  and  conducting  said  system  for 
the  Irrigation  of  lands  within  said  district 
Also  it  appears  from  the  record  that  it  costs 
many  thousands  of  dollars  each  year  for  tlie 
maintenance  of  said  system  and  that  such 
sum  is  raised  by  prorating  the  expense 
among  the  water  users  in  said  district  ac- 
cording to  law.  The  record  also  shows  that 
the  appellant  the  irrigation  district  in  the 
year  1909  expended  at  least  $12,000  In  re- 
pairing a  break  in  its  canal,  and  that  in 
order  to  render  the  canal  safe  for  use  it  was 
compelled  to  cement  a  portion  of  it  which 
work  was  In  progress  at  the  time  this  action 
was  commenced,  and  that  at  said  time  said 
repairs  had  cost  the  sum  of  $27,000.  That 
the  cost  of  maintenance  was  such  that  the 
assessment  made  for  that  purpose  was  $1 
per  miner's  inch  per  annum  for  water  de- 
livered to  the  users.  Aside  from  this,  all 
users  who  did  not  own  private  water  rights 
have  been  assessed  annually  $1.25  per  miner's 
inch  of  water  received  by  each,  for  the  pur- 
pose of  paying  the  interest  on  the  bonded 
indebtedness  of  the  district,  which  indebted- 
ness arose  from  the  purchase  of  the  water 
rights  and  canals  owned  by  said  district 
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It  fartber  appears  tbat  the  Central  Canal 
&  Land  Company,  predecessor  In  Interest  to 
the  appellant  Issued  certain  water  right  cer- 
tlflcates  while  it  was  the  owner  of  the  prop- 
erty, which  contained,  among  others,  the  fol- 
lowing provision; 

"The  said  Central  Canal  &  Land  Company 
open  the  surrender  o(  this  certiScate  properly 
signed  and  indorsed,  promise  and  agree  to  ex- 
ecute a  good  and  sufficient  deed  in  manner  and 
form  as  now  adopted  by  said  company." 

It  further  appears  that  while  said  Irrl* 
gating  system  was  the  property  of  said  Cen- 
tral Canal  &  Land  Company  water  right  cer- 
tiflcates  were,  for  a  valuable  consideration, 
issued  to  the  predecessor  in  Interest  of  the 
respondent,  covering  two  water  rights  of  one 
cubic  foot  per  second  of  time,  approximately 
60  miner's  inches,  each.  Water  right  deeds 
were  thereafter  Issued  by  said  Central  Canal 
&  Land  Company  to  Frank  De  Cloedt,  pred- 
ecessor in  Interest  of  and  grantor  of  re- 
spondent, one  dated  June  15,  1889,  conveying 
one  Cubic  foot  of  water  per  second  of  time, 
and  the  other  dated  June  10,  1891,  conveying 
a  like  amount  of  water  to  De  Cloedt,  pur- 
suant to  the  water  right  certificates  above 
mentioned. 

It  is  maintained  by  the  appellant  that  the 
respondent,  owing  to  the  foregoing  facts  and 
the  recitals  in  said  deeds,  is  the  owner  of 
an  interest  in  said  canal  system  and  that 
the  appellant  and  respondent  are  co-owners 
thereof. 

An  examination  of  the  deeds  in  question 
and  consideration  of  the  facts  above  stated, 
do  not  bear  out  this  contention,  but, .  upon 
the  contrary,  lead  to  the  conclusion  that  it 
was  not  the  intention  of  the  Central  Canal 
ft  Land  Company  and  De  Cloedt  to  own  the 
property  in  common,  and  that  it  was  their 
intention  that  De  Cloedt  should  have  a  per- 
petual right  to  two  cubic  feet  of  water  per. 
second  of  time  to  be  delivered  through  the 
ditches  and  canals  of  the  said  company. 

It  is  recited  in  each  of  said  deeds: 

"That  in  consideration  of  the  stipulations 
herein  Contained  and  the  payments  to  be  made 
as  hereinafter  specified,  and  of  the  sum  of  $640 
in  hand  paid  by  the  party  of  the  second  part, 
the  receipt  of  which  is  hereby  acknowledged 
by  the  said  first  party,  the  said  first  party 
has  granted,  bargained,  sold  and  conveyed  and 
by  these  presents  does  hereby  grant,  bargain, 
■ell,  convey  and  confirm  unto  the  said  second 
party,  his  heirs  or  assigns,  one  water  right  to 
the  use  of  water  Sowing  through  the  canal  of 
said  first  party.    •    •    ••• 

The  first  numbered  paragraph  of  said 
deeds  provides  tbat  the  first  party  shall  keep 
and  maintain  said  canal  in  good  order  and 
condition  and  in  case  of  accident  to,  or 
breach  in,  or  damage  to,  the  same  to  re- 
pair it. 

The  second  paragraph  provides  that  the 
second  party,  his  heirs,  executors,  nduiinls- 
trutors,  and  assij^is  shall  |>.ty  said  first  par- 
ty, its  successor,  or  as-signs,  on  or  before 
the  1st  day  of  May  in  each  year,  the  sum  of 
$12  on  each  water  right  lut  assessment  for 


the  management  and  maintenance  of  said 
canal  for  the  ensuing  year.  It  also  provides 
that  the  first  party  may  establish  and  en- 
force such  rules  by-laws,  and  regnlatlons  and 
provide  and  declare  such  penalties  and  for- 
feitures as  it  may  deem  necessary  and  ex- 
pedient for  the  purpose  of  enforcing  and  col- 
lecting said  assessments. 

By  construing  the  said  second  paragraph 
and  the  portion  of  the  deeds  relative  to  the 
consideration  together  it  '^11  be  readily  seen 
that  the  stipulation  limiting  the  amount  to 
be  paid  toward  the  upkeep  of  the  canal  is  a 
part  of  the  consideration  for  the  contract, 
for  the  payment  of  $12  a  year  upon  each  wa- 
ter right  is  the  only  payment  which  remain- 
ed for  the  second  party  to  make.  The  as- 
sessment of  $12  a  year  npon  each  water  right 
must  be  the  payments  referred  to  In  the 
deeds  where  it  is  said:  "In  consideration  of 
the  stipulations  herein  contained  and  the 
payments  to  be  made  as  hereinafter  speci- 
fied." 

The  third  paragraph  specifies  the  particu- 
lar tracts  of  land  upon  which  the  water 
shall  be  used  for  irrigatlou  and  that  it  shall 
be  used  upon  no  other  land  and  for  no  other 
purposes  other  than  domestic  purposes,  that 
it  shall  be  used  only  during  the  irrigating 
season,  and  thab  under  no  circumstances 
shall  said  water  or  any  portion  thereof  be 
used  for  mining,  milling,  mectianlcal  power 
"or  for  any  other  purpose  not  directly  con- 
nected wlUi  or  incidental  to  the  purposes 
first  herein  mentioned." 

The  fourth  paragraph  provides  that  the 
second  party,  his  heirs,  or  assigns  shall  not 
permit  said  water  or  any  portion  thereof,  to 
be  furnished  as  aforesaid,  to  run  to  waste, 
and  that  should  any  of  it  run  to  waste  the 
first  party  shall  have  the  right  to  go  upon 
the  lands  of  the  second  party  and  to  con- 
struct and  maintain  canals  and  ditches  to 
convey  such  water  to  any  other  point  the 
first  party  may  desire.  It  also  provides  that 
as  soon  as  sutficient  water  has  been  used  for 
the  purposes  allowed,  the  second  party  shall 
notify  the  first  party  that  a  portion  or  all 
of  said  water  may  be  shut  otT,  and  shall 
give  timely  notice  when  the  water  Is  needed 
again. 

The  fifth  paragraph  relates  to  the  manner 
of  the  delivery  of  said  water  by  the  first 
party  into  the  lateral  ditch  or  canal  provided 
by  the  second  party ;  and  the  sixth  and  sev- 
enth paragraphs  provide  that  the  first  party 
shall  not  be  liable  for  damage  for  shortage 
of  water  under  certain  drcnmstances  therein 
stated,  but  that  said  first  party  may  estab- 
lish and  enforce  such  rules  and  regulations 
as  it  may  deem  necessary  and  expedient  to 
protect  the  rights  of  water  users. 

In  the  eighth  paragraph,  the  second  party 
waives  all  damages  by  reason  of  leakage, 
seepage,  overfiow,  etc.,  and  grants  a  right  of 
way  upon,  across,  and  over  his  lands  for 
the  purpose  of  excavating,  constructing,  and 
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maintaining  the  canala  and  laterals  of  the 
first  party,  and  grants  the  right  of  Ingress 
and  egress  upon  said  lands  to  construct,  ez- 
earate,  operate,  and  maintain  such  canals 
and  laterals  and  to  keep  them  in  repair. 

The  ninth  paragraph  provides  that  the 
lirst  party  shall  deliver  said  water  at  such 
point  or  iwints  along  the  line  of  its  canal  as 
it  may  determine  to  be  the  most  practicable, 
and  It  shall  have  the  right  to  regulate  the 
supply  of  said  water  and  that  the  bead  gates, 
boxes,  flumes,  weirs  or  other  arrangements 
through  which  the  water  shall  be  drawn 
from  said  canal  shall  be  placed  in  position  by 
the  first  party,  but  at  the  cost  and  expense 
of  the  second  party  and  other  parties  jointly 
who  may  be  receiving  water  at  the  same 
place  with  the  second  party. 

The  tenth  paragraph  fixes  the  rights  of  the 
parties  In  the  event  of  the  failure  of  the  sec- 
ond party  to  comply  with  the  stipulations  in 
the  deeds  to  be  by  him  kept  and  performed. 

In  the  deed  dated  June  10,  1891,  it  la 
recited: 

'^his  deed  is  given  upon  surrender  and  can- 
cellation of  one-half  water  right  certificate  Nos. 
6  and  7  issued  by  the  Central  Canal  &  Land 
Co.  on  the  4th  day  of  January,  1890,  and  the 
land  to  be  irrigated  under  this  deed  is  a  part 
of  the  nine  hundred  and  twenty-five  acres  re- 
served by  Central  Canal  &  Land  Co.  in  deed 
made  to  George  W.  Morrill." 

The  deeds  are  executed  by  both  parties 
and  tt  may  be  said  that  If  It  was  their  inten- 
tion to  be  cotenants  In  the  system  or  that 
the  second  party  should  be  a  co-owner  with 
the  party  of  the  first  part  In  its  rights  of 
way,  canals,  ditches,  or  other  property,  or  If 
he  was  to  have  anything  else  than  a  per- 
petual right  to  a  specified  quantity  of  wa- 
ter  to  be  used  for  a  specified  purpose  upon 
specified  lands  and  to  have  the  same  deliv- 
ered through  the  irrigation  system  of  the 
first  party  upon  payment  of  $12  per  annum 
for  each  cubic  foot  of  water  per  second  of 
dme  toward  the  maintenance  of  the  system, 
nothing  contained  in  said  deed  or  the  record 
so  indicates. 

Frost  T.  Altnras  Water  Co.,  11  Idaho,  204, 
81  Pac.  996,  is  cited  by  appellant  In  support 
of  the  theory  that  the  parties  to  this  action 
are  tenants  in  common  of  the  water  carried 
by  the  canal  In  question.  The  case  is  not 
in  point  In  the  Frost  t.  Alturas  Water  Com- 
pany Case  a  number  of  plaintiffs,  approprl- 
ators  of  water  from  a  stream,  Joined  In  a 
salt  against  a  number  of  other  appropriators 
of  water  from  said  stream  for  the  parpose 
of  procuring  a  decree  quieting  the  title  of 
tbe  resitectlve  parties  to  the  water  of  said 
stream  and  its  tributaries.  While  the  court 
in  that  case  quoted  from  Farnham  on  Water 
and  Water  Rights,  vol.  3,  t  087b,  to  the  ef- 
fect that  the  relation  of  prior  and  subsequent 
appropriators  of  water  of  a  stream  is  that 
of  tenants  In  common,  the  respective  rights 
of  whom  a  court  of  equity  has  the  power 
to  ascertain  and  determine,  and  to  fix  tbe 
time  at  which  each  may  have  the  use  of  the 


water.  In  this  case  the  relation  of  tbe  par^ 
ties  has  been  fixed  by  the  contract  of  their 
predecessors,  and  the  question  presented  for 
determination  is  as  to  the  validity  of  this 
contract  and.  If  found  to  be  valid,  its  effect. 

The  case  at  bar,  in  principle,  resembles 
that  of  Knowles  v.  New  Sweden  Irrigation 
District,  16  Idaho,  217,  101  Pac.  81,  as  that 
case  was  at  first  presented  to  this  court  and 
decided  and  as  the  decision  thereof  stood 
before  rehearing.  In  that  case  a  deed  was 
given  by  the  Great  Western  Canal  Construc- 
tion Company,  the  predecessor  in  Interest 
of  New  Sweden  Irrigation  District,  the  re- 
spondent, to  one  Scott,  the  predecessor  in 
Interest  of  Knowles,  the  appellant  The 
court  in  that  case  clearly  analyzed  the  situ- 
ation as  follows: 

"It  seems  to  ns  that  this  question  may  be 
simplified  by  briefly  stating  some  fundamental 
principles  that  mast  necessarily  arise  in  the 
consideration  of  this  matter  and  npon  which 
its  cori«ct  determination  must  necessarily  rest 
In  the  first  place,  appellant's  predecessor  in  in- 
terest Scott  had  a  clear  and  undisputed  right 
to  contract  with  the  Great  Western  Canal 
Construction  Company  for  the  purchase  of  a 
water  risht  sufficient  to  Irrigate  his  tract  ot 
land.      This   he    did,    and    for    that    right    he 

Said  $1,800.  Under  it  he  and  his  successors  in 
iterest  were  entitled  to  the  perpetual  use  of 
water  sufficient  to  Irrigate  bis  tract  of  land,  not 
exceeding  250  inches  per  second,  npon  paying 
tbe  fixed  and  stipulated  price  of  $1  per  acre 
as  rental  therefor.  Under  the  laws  of  this 
state  a  water  right  is  real  estate.  Section 
2826,  Rev.  Stat  [18871;  Adh  County,  etc., 
Co.  V.  Farmers',  etc,  Co.,  5  Idaho,  799,  61 
Pac.  990,  40  L.  R.  A.  485 ;  McGinness  v.  Stan- 
field,  6  Idaho,  372,  55  Pac.  1020;  HaU  v.  Black- 
man,  8  Idaho,  272,  68  Pac.  19.  The  conveyance 
of  this  property,  having  been  made  a  matter  of 
record,  t>ecame  notice  to  subsequent  purchasers 
from  the  Great  Western  Canal  Construction 
Company.     The  respondent  New  Sweden  Irri- 

gation  District  baa  a  right  to  organize  itself 
ito  a  quasi  municipal  corporation  for  the  pur- 
pose of  purchasing,  acquiring,  or  constracting 
canals,  ditches,  water  rights,  and  a  canal  sys- 
tem. This  it  had  done.  It  had  a  right  to  pur- 
chase the  Great  Western  (^nal  system,  and  the 
Great  Western  Canal  Construction  Company 
had  a  right  to  sell  this  property.  The  irriga- 
tion district  having  the  right  and  capacity  to 
purchase,  and  the  csnal  company  having  the 
property  and  the  right  to  dispose  of  the  same, 
the  latter  could  lawfully  sell  to  the  irrigation 
district,  which  it  has  done.  The  canal  company 
could  not  sell  any  greater  title  than  it  pos- 
sessed, and  when  the  irrigation  district  pur- 
chased, it  could  neither  purchase  nor  acquire 
any  greater  title  or  interest  than  its  grantor 
owned  and  possessed.  When  it  pnrchawd  this 
canal  system,  it  purchased  it  subject  to  and 
burdened  with  tbe  rights  and  equities  of  the 
appellant's  grantor." 

The  court  further  held  that  the  lands  of 
the  appellant  could  not  be  assessed  for  the 
purchase  of  the  irrigation  system,  since  he 
already  owned  his  water  right,  without  first 
condemning  his  right  or  otherwise  acquir- 
ing it  saying: 

"Now,  it  is  clear  to  ns  that  for  the  purchase 
of  this  system  respondent  could  not  legally  and 
lawfully  assess  appellant's  property  until  such 
time  as  it  had  either  purchased  or  acquired 
his  water  right  and  privileges  and  reduced  him 
to  a  common  level,  and  placed  him  on  a  com- 
mon footing,  with.  th«  other  landowners  and  iifa- 
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ter  consumers  in  the  district  To  assess  appel- 
lant for  the  purchase  of  a  water  right  and  canal 
system  upon  the  theory  that  bis  lands  were  to 
be  benefited  thereby  on  account  of  receiving 
water  from  such  system  is  wholly  unjustifiable, 
where  the  appellant  was  already  the  owner  of 
sufficient  interest,  title,  and  claim  in  the  water 
right  and  canal  system  for  his  own  pi^rposes, 
and  where  the  purchase  was  not  to  be  received 
by  him  either  in  whole  or  part,  but  was  to  be 
received  wholly  by  a  third  party.  If,  on  the 
other  hand,  bis  water  right  had  been  purchased 
by  the  irrigation  district,  or  condemned  by  it, 
then  it  would  have  been  eminently  proper  to 
assess  his  lands  proportionately  according  to 
the  benefits  received  for  the  purchase  or  con- 
demnation price.  In  this  connection  it  must  be 
borne  in  mind  that  there  is  a  wide  and  well- 
defined  distinction  between  the  rights  and  ap- 
purtenances appellant  had  acquired  under  his 
grantor's  contract  with  the  Great  Western  Ca- 
nal Construction  Company  and  the  rights  that 
he  acquired  under  section  4  of  article  15  of  the 
Constitution,  which  constitutional  provision 
worlcs  a  perpetual  dedication  of  the  waters  to 
the  lands  on  which  tliey  have  been  once  applied 
upon  payment  of  the  annual  rental  diarges 
therefor.  The  latter  right  would  remain  as  a 
matter  of  law,  even  though  the  district  had 
condemned  appellant's  property  rights  acquired 
under  his  grantor's  contract  with  the  Great 
Western  Canal  Construction  Company.  The 
only  additional  right  and  privilege  that  this 
contract  gave  the  purchaser  over  any  other  wa- 
ter user  is  that  of  receiving  his  water  annually 
at  the  fixed  and  stipulated  rental  of  one  dollar 
per  acre.  On  the  contrary,  a  water  consumer 
who  bad  not  purchased  such  a  contract  would 
be  liable  to  pay  such  annual  water  rates  as 
might  be  established  from  time  to  time  in  con- 
formity with  the  statute.  But  under  this  con- 
tract neither  thfe  canal  company  nor  its  succes- 
sors in  interest  could  ever  raise  the  rate  as 
against  appellant" 

The  court  further  decided,  In  discussing 
the  statute  providing  for  the  formation  of 
irrigation  districts,  as  follows: 

"These  provisions  of  the  statute  were  evident- 
ly enacted  for  the  very  purpose  of  enabling  the 
district  to  acquire  all  the  water  rights  and  priv- 
ileges held  and  owned  by  individuals,  companies, 
or  corporations  within  the  territorial  juris- 
diction of  the  district  It  was  contemplated  by 
the  Legislature  that  districts  would  be  formed 
wherein  individuals  or  small  companies  might 
own  their  own  water  rights  and  ditches  for  their 
private  use,  and  it  must  have  been  intended  that 
if  the  district  desired  to  acquire  such  rights  and 
assess  the  property  on  which  such  waters,  were 
being  applied,  it  might  do  so  by  purchasing  or 
condemning  the  water  ri{;bta  and  bringing  their 
owners  into  the  community  of  interest  with  the 
other  landowners  in  the  district,  iind  thereby 
place  them  on  an  equal  footing  with  all  others 
against  whom  assessments  might  be  levied  and 
collected." 

Upon  rehearing  an  entirely  different  phase 
of  that  case  was  presented  to  the  conrt,  and 
it  was  held  that  the  action  could  not  be  main- 
'  talned,  because  It  was  in  the  nature  of  a  col- 
lateral attack  upon  a  Judgment  of  the  dis- 
trict court  In  which  all  of  the  acts  done  by 
the  respondent  district,  including  the  steps 
taken  to  form  such  district  whereby  the  ap- 
pellant's land  had  been  Included  therein,  had 
been  confirmed. 

In  the  case  at  bar  the  respondent. appeared 
and  protested  against  being  taken  into  the 
district,  and  his  land  was  excluded,  which 
facts  aa  above  indicated,  bring  the  case, of 


Knowles  t.  New  Sweden  Irrigation  District; 
as  decided  upon  the  first  hearing.  In  point. 

The  case  of  Nampa  &  Meridian  Irrigation 
District  T.  Gess,  17  Idaho,  654,  106  Pac.  994, 
is  readily  distinguished  from  the  one  at  bar 
by  the  following  quotation  from  the  opinion 
In  that  cose: 

"The  only  point  in  dlapnte  or  controversy 
here  is  the  construction  to  be  placed  on  this 
conveyance  and  the  determination  as  to  wheth- 
er or  not  the  'free  and  perpetual  use  of  the 
water  for  the  purpose  of  irrigating  said  secti<»i 
of  land'  means  that  the  canal  shall  be  kept  up 
and  maintained  by  the  grantors,  and  their  as- 
signs, and  the  water  delivered  to  the  defendant 
free  of  maintenance  charge  and  acbial  cost  of 
delivery,  or  whether  it  simply  means  that  the 
defendant  is  the  unqualified  and  absolute  owner 
of  a  water  right  in  the  canal  to  the  extent  of 
the  amount  (conceded  to  be  500  inches)  neces- 
sary for  the  irrigation  of  defendant's  land  with- 
out promise  or  covenant  on  the  part  of  the 
grantor  to  perpetually  keep  the  canal  in  re- 
pair and  deliver  the  vrater  to  the  owner  of  the 
land." 

In  this  case  no  such  question  arises,  for  It 
is  expressed  in  the  deeds  here  under  con- 
sideration that  the  grantor  shall  keep  up 
and  maintain  the  system  and  the  grantee 
shall  pay  $12  for  each  cubic  foot  of  water  per 
second  of  time  toward  the  maintenance. 

Said  Nampa  &  Meridian  Irrigation  District 
T.  Gess  Case  Is  of  value  In  considering  the 
one  at  bar  by  reason  of  the  following  observa- 
tion of  the  court  In  reaching  that  decision, 
showing  the  application  which  the  ooort 
made  in  that  case  of  its  decision  in  case  of 
Knowles  V.  New  Sweden  Irrigation  District, 
supra: 

"Counsel  for  the  respondent  cites  the  caae- 
of  Knowles  v.  New  Sweden  Irr.  Dist,  18  Idaho, 
217,  101  Pac.  81,  as  supporting  the  contention 
that  the  property  is  bound  by  the  contract. 
That  case  was  where  a  ditch  company  had  sold 
a  water  right  and  stipulated  that  the  usual  wa- 
ter rate  should  be  the  sum  of  $1  per  acre.  The 
court  held  that  the  company  and  its  assigns 
would  be  bound  by  the  contract  and  that  the 
canal  company  cannot  raise  the  rate  to  the  con- 
sumer. That  case,  however,  does  not  touch 
the  point  here  involved.  There  the  contract  was 
specific  and  definite  as  to  the  annual  rate  to- 
be  charged." 

The  ai^)ellant  says  in  his  brief: 

"The  law  is  well  settled  that  the  owners  of 
water  rights  carried  through  the  same  ditch 
are  legally  liable  to  contribute  pro  rata  to  the 
inaintenance  thereof,"  and  cites,  among  other 
authorities,  Shelby  v.  Farmers  Co-Operative 
Ditch  Co.,  10  Idaho,  723,  80  Pac.  222. 

No  doubt  this  Is  true  In  cases  wherein  all 
parties  are  upon  equal  footing,  and  there  is 
no  contract  to  the  contrary.  In  said  case  It 
appears  the  Farmers'  Co-Operatlve  Ditch' 
Company  was  successor  In  interest  to  the- 
Idaho  Irrigation  and  Colonisation  Company, 
from  which  last-named  company  the  plaintiff, 
Shelby,  bought  his  water  right  Of  said 
plaintiff  and  his  right  the  conrt  has  occasion, 
to  say: 

"He  refused  to  deed  his  property  to  the  cor- 
poration defendant  and  accept  stock  in  lieu 
thereof,  and  it  is  unnecessary  to  say  that  the- 
successor  to  appellant's  grantor  could  impose 
no  terms  or  conditions  npon  him,  by  any  rules 
or  regnlatlMts  of  the  new  company,  that  would^ 
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in  any  manner  interfere  with  the  rixbts  granted 
him  in  his  deed." 

The  caae  of  Jackson  ▼.  Indian  Creek  Ir- 
rigation Co.,  16  Idabo,  430,  101  Pac.  814, 
aeema  to  be  in  point  with  and  decisive  of  this 
case.  In  tbat  case  the  contract  relied  upon 
provided,  amony  other  things,  as  follows: 

"^The  second  party  agrees  to  pay  said  com- 
pany, its  Bucrpssors,  or  assigns,  on  or  before  the 
ist  day  of  May,  in  each  vear,  the  sum  of  ten 
(10)  cents  per  miner's  inch  for  all  water  used, 
or  to  be  ased  daring  the  season,  as  an  assess- 
mmt  for  the  management  and  maintenance  of 
said  canal  for  the  enaaing  year.    •    •    •  " 

The  trial  conrt  fonnd  that  the  agreement 
entered  Into  tietween  the  plalntUf,  Jackson, 
and  the  Orchard  Irrigation  Company,  prede- 
cessor to  the  defendant,  Indian  Creek  Irriga- 
tion Company,  was  void  under  the  Constitu- 
tion of  this  state,  in  so  far  as  It  fixed  the 
annual  maintenance  charge  of  10  cents  per 
miner's  Inch;  also  that  a  reasonable  main- 
tenance charge  for  the  use  of  said  water  was 
11.76  an  inch.  As  a  oonclnsion  of  law,  the 
trial  coart  fonnd  that  the  said  agreement  was 
onconstitutlonal  in  so  far  as  It  fixed  the  an- 
nual maintenance  charge  at  10  cents  a 
miner's  inch. 

In  passing  upon  this  feature  of  the  case, 
the  Supreme  Court  said: 

"This  contract,  it  would  seem,  very  clearly 
fixes  and  defines  the  respective  rights  of  the 
parties.  By  it  the  company  sells  and  conveys 
to  the  plaintiff  the  right  to  receive  and  use  wa- 
ter from  its  reservoir  and  canals  sufficient  to 
irrigate  certain  land,  and  the  plaintiff  agrees 
to  pay  therefor  an  annual  maintenance  fee  of 
10  cents.  In  case  of  shortage  for  any  cause, 
the  plaintiff  agrees  to  receive  under  said  con- 
tract only  her  pro  rata  share  of  water,  and  con- 
sents that  the  company  shall  furnish  only  her 
pro  -rata  share  of  such  water.  The  only  point 
urged  against  the  validity  of  this  contract,  and 
the  only  part  of  such  contract  held  to  be  void 
by  the  trial  court,  is  that  portion  which  fixes 
the  maintenance  charge,  and  It  is  in  the  lifsht 
of  this  provision  only  that  this  court  is  called 
upon  to  determine  the  validity  of  such  contract. 
That  the  parties  to  such  contract  had  the  ca- 
pacity to  contract  it  must  be  conceded,  and  if 
it  was  in  their  power  to  contract  with  reference 
to  the  maintenance  charra,  then  so  far  as  such 
contract  is  involved  in  this  case,  it  must  l>e  held 
valid.  The  argument  made  against  that  provl- 
fion  in  the  contract  wbidi  fixes  the  mainte- 
nance charge  is  based  upon  the  provision  of 
section  6,  art.  15,  of  the  Constitution,  which 
reads  as  follows:  'The  Legislature  shall  pro- 
vide by  law  the  manner  in  which  reasonable 
maximum  rates  may  be  established  to  l>e  charg- 
ed for  the  use  of  water  sold,  rented  or  distrib- 
uted for  any  useful  or  beneficial  purpose.' 

"From  this  it  is  argued  that  tbe  power  to  fix 
rates  by  contract  is  taken  away  and  such  pow- 
er given  solely  to  the  Legislature.  Conceding^ 
then,  that  the  premises  upon  which  such  agree- 
ment is  ,based  are  correct,  still  we  find  that  Che 
I^^slature  of  this  state  has  by  enactment  au- 
thorized parties  to  contract  with  reference  to 
tbe  rate  to  be  charged  for  furnishing  water  for 
irrigation  purposes.  Section  3288  of  the  Rev. 
Codes,  among  other  things,  provides: 

"  'Any  person,  association  or  corporation 
which  may  contract  to  deliver  a  certain  quanti- 
ty of  water  to  any  party  or  parties,  shall  de- 
liver the  same  to  sucn  party  or  parties.  •  *  * 
The  amount  to  be  paid  by  said  party  or  par- 
ties for  the  delivery  of  said  water,  which 
amount  may  be  fixed  by  contract,  or  may  be  as 


provided  by  law,  is  a  first  lien  upon  the  land 
tor  the  irrigation  of  which  said  water  is  fur- 
nished.   •    •    •■ 

"This  statute  clearly  authorizes  parties  t* 
contract  with  reference  to  delivery  of  water 
from  a  reservoir  or  canal  and  to  fix  and  deter- 
mine the  amount  to  be  charged  as  an  annual 
maintenance  fee  therefor,  and  we  believe  clearly 
authorized  the  parties  to  make  the  contract  in- 
volved in  this  ease,  wherein  or  whereby  a  main- 
tenance charge  is  fixed  at  10  cents  i>er  inch." 

It  is  true  tbe  contract  In  case  of  Jackson 
T.  Indian  Creek  Irrigation  Company  was  en- 
tered into  after  tbe  adoption  of  the  Consti- 
tution of  Idaho  and  after  the  enactment  of 
the  statute  quoted  from  by  the  court  in  that 
case  and  hereinbefore  recited,  and  in  this 
case  the  contract  was  entered  into  before 
the  adoption  of  the  Constitution  and  before 
the  enactment  of  the  statute  which  seems  to 
constitute  the  greatest  point  of  difference  in 
the  two  cases,  which  circumstance  would 
seem  to  be  In  favor  of  rather  than  against 
the  respondent  here.  In  caae  of  Jackson  v. 
Indian  Creek  Irr.  Co.,  the  court  says: 

"So,  in  this  case,  if  the  statute  did  not  ex- 
pressly authorize  the  making  of  such  contract, 
stiU,  there  being  no  constitutional  or  statutory 
inhibition  against  such  contracts,  the  parties 
would  have  a  right  to  make  the  same.  This 
necessarily  leads  to  the  inevitable  conclusion 
that  the  contract  involved  in  this  case  was  valid 
and  binding  upon  the  parties  thereto  and  their 
successors  in  interest' 

[3]  In  the  case  at  bar  the  contracts  were 
made  before  the  adoption  of  tbe  Constitution 
of  Idaho,  and  we  are  unable  to  see  wherein 
they  violate  any  constitutional  or  statntory 
provision,  had  they  been  made  subsequent 
thereto.  Our  attention  has  been  directed  to 
ne  law  of  this  state,  and  we  know  of  none, 
prohibiting  tbe  owner  of  a  water  right  from 
selling  a  portion  of  tbe  same  and,  by  the 
terms  of  his  deed,  obligating  himself  and 
his  successors  in  interest  to  keep  the  sys- 
tem in  rei;>alr  for  a  spedfled  sum. 

It  is  urged  that  to  permit  such  a  contract 
to  stand  is  to  recognize  a  preference  right 
in  favor  of  the  grantee  as  against  the  8ul>- 
sequent  purchasers  from  tbe  grantor,  and 
counsel  for  appellant  urges  that: 

"An  insolvent  canal  owner  in  temporary  pos- 
session of  the  property  by  a  mere  stroke  of  his 
pen  so  Incumbers  a  canal  with  obligations  of 
this  character  in  favor  of  part  of  the  water 
owners  thereunder  that  the  canal  itself  would, 
for  all  time,  be  not  only  without  value,  but  a 
heavy  liability  in  the  hands  of  every  purchaser- 
at  sheriff's  sale  as  in  this  case." 

E<ven  so,  this  is  not  tbe  only  form  of  prop> 
erty  which  may  be,  by  an  impecunious  owner, 
incumbered  by  contracta  which  depreciate 
the  value  of  its  title,  and  purchasers,  wheth- 
er at  sherier's  sale  or  not,  should,  and  gen- 
erally do,  take  into  consideration  the  con- 
tracta with  which  the  property  is  burdened, 
when  fixing  the  purchase  price  to  be  paid  for 
whatever  equity  their  pro8i>ectlve  predeces- 
sors in  interest  own. 

[4]  It  must  be  borne  in  mind  that  in  this 
case  the  appellant  became  the  owner  of  the 
Irrigating  system  In  question  long  after  the 
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contracts  had  been  entered  Into,  whereby  the 
respondent  was  to  enjoy  the  use  of  two  cu- 
bic feet  of  water  per  second  of  time  and  was 
to  pay  $24  per  year  toward  the  upkeep  of  the 
system.  It  was  entirely  optional  with  the  ap- 
pellant to  make  the  purchase  or  not  Har- 
ing  elected  to  buy  the  property,  it  could  ac- 
quire no  greater  interest  than  its  vendor 
had,  and  must  take  its  title  burdened  with 
respondent's  contracts.  Had  it  desired  so  to 
do,  and  had  it  been  necessary  in  order  to 
carry  out  the  purposes  of  its  organization,  It 
might  have  acquired  respondent's  property 
right  in  his  contracts  by  purchase  or  condem- 
nation and  have  brought  him  into  the  district 
upon  equal  terms  with  its  members,  but  his 
interest,  created  by  these  contracts,  is  prop- 
erty that  may  not  be  confiscated,  or  taken, 
without  payment  of  Just  compensation.  Rev. 
Codes,  S  2422. 

There  was  nothing  in  the  law,  prior  to  tbe 
adoption  of  the  Constitution  of  Idaho,  pro- 
hibiting tbe  predecessors  of  appellant  and  re- 
spondent from  entering  Into  the  contracts 
whereby  the  grantor  agreed,  for  a  valuable 
and  fixed  consideration,  to  keep  the  irriga- 
tion system  in  repair ;  and  to  construe  our 
Constitution  and  statutes,  adopted  since  these 
contracts  were  entered  into,  so  as  to  prohibit 
them  is  not  only  to  do  violence  to  the  Eng- 
lish language,  but  also  to  say  our  state  has 
violated  section  10,  art.  1,  of  tbe  federal  Con- 
stitution which  provides:  "No  state  shall 
•  •  •  pass  any  •  •  •  law  •  •  •  im- 
pairing the  obligation  of  contracts.    •    •    • " 

[6,  6]  It  has  been  earnestly  urged  that  the 
appellant  is  a  public  service  corporation; 
that  it  has  acquired  waters  of  the  state  which 
have  been  dedicated  to  public  use;  that  in 
the  delivery  and  distribution  of  the  same  it 
acts  as  a  common  carrier  in  that  it  may  be 
required  to  deliver  water,  when  it  has  a  sur- 
plus beyond  the  needs  of  its  members,  to  non- 
members  who  need  it  and  can  use  it,  upon 
payment  of  a  Just  compensation  for  tbe 
service;  and  that  the  contracts  under  con- 
sideration grant  to  respondent  a  preferential 
right,  result  in  discrimination  against  other 
water  users  from  the  system,  and  are  con- 
trary to  public  policy. 

To  proceed  upon  the  theory  that  appellant 
is  a  public  service  corporation  in  the  sense 
that  it  is  a  common  carrier,  and  to  follow  it 
to  its  logical  conclusion,  is  to  contradict  the 
theory  and  disprove  it.  If  it  is  such  a  pub- 
lic service  corporation  as  here  contended  for 
It  must,  of  course,  act  toward  all  members  of 
the  public  impartially,  and  its  acts  In  deliv- 
ering water  to  its  members,  except  when 
it  may  have  a  surplus  beyond  their  needs,  to 
the  exclusion  of  others  situated  similarly, 
except  in  the  matter  of  membership,  would 
be  to  grant  to  the  members  a  preferential 
right  which  would  result  In  discrimination 
against  nonmembers  and  would  be  contrary 
to  public  policy. 

The  appellant  Is  not  a  public  service  corpo- 
ration in  the  sense  that  It  is  a  common  car- 


rier to  any  other  or  greater  extent  than  fbe 
term  implies  when  applied  to  Its  own  mem- 
bership, and  confined  to  the  business  of  car- 
rying water  for  the  irrigation  of  lands  with- 
in Its  own  district.  It  is  a  mutual,  co-opera- 
tive corporation,  organized  not  for  profit, 
engaged  in  distributing  water  to  its  members 
for  use  upon  lands  within  its  district.  See 
Kinney  on  Irrigation  and  Water  Rights  (2d 
Ed.)  i  1480,  and  cases  there  cited. 

It  is  true,  as  has  been  suggested,  that  a 
corporation  such  as  the  appellant  is  may  ex- 
ercise the  power  of  eminent  domain,  but  It 
must  be  remembered  that  In  Idaho  the  right 
to  take  private  property  for  a  public  use, 
upon  payment  of  Just  compensation  there- 
for, does  not,  of  necessity,  constitute  a  cor- 
poration Invested  with  that  right  a  public 
service  corporation  in  the  sense  that  tbe  pub- 
lic may  exact  any  service  from  it.  Potlatch 
Lumber  Co.  y.  Peterson,  12  Idaho,  769,  88 
Pac.  426,  118  Am.  St  Rep.  233. 

[7]  When  appellant  acquired  the  irrigation 
system  the  right  owned  by  respondent  bad 
already  been  deeded  away  by  its  predecessor 
in  interest,  so  that  it  took  said  system  sub- 
ject to  outstanding  rights  and  burdened  with 
outstanding  obligations.  It  is  not  contended 
that,  when  made,  the  contracts  now  complain- 
ed of  were  Inequitable  or  granted  preferen- 
tial rights  or  discriminated  against  any  one 
then  situated  as  was  the  grantee  in  the  orig- 
inal contracts  or  deeds  from  appellant's  pred- 
ecessor. It  was  optional  with  appellant  to 
purchase  tbe  system  with  its  burdens  or  to 
not  purchase  it  Having  purchased,  it  was 
optional  to  acquire  the  ,rlghts  of  respondent 
granted  by  the  deeds  from  appellant's  prede- 
cessor, by  purchase  or  condemnation,  and  to 
take  his  property  into  the  irrigation  district 
upon  the  common  level,  or  to  fulfill  said  con- 
tracts according  to  their  terms.  Had  the  re- 
spondent's rights  under  his  deeds  been  ac- 
quired by  appellant  and  his  property  been 
taken  into  the  district,  the  contention  that 
no  preferential  right  could  be  gradted  in  his 
favor  and  against  those  situated  similarly  to 
him  would  be  sound,  but  his  rights  were  not' 
acquired  by  appellant,  bis  property  was  not 
taken  into  tbe  district,  the  water  users  who 
are  members  of  the  appellant  corporation  are 
not  situated  similarly  to  him,  and  the  con- 
tention is  not  sound. 

Appellant  urges  that  neither  Morrill,  one 
of  its  predecessors,  nor  itself  had  notice  of 
the  claim  of  respondent  that  his  expense 
toward  the  upkeep  of  the  canal  system  was 
limited  to  $12  a  cubic  foot  of  water  per  sec- 
ond of  time,  and  particularly  is  that  con- 
tention made  against  the  right  granted  in 
the  deed  dated  June  10,  1801,  since  Central 
Canal  &  Land  Company,  grantor  named  in 
said  deed,  had  conveyed  tbe  irrigation  sys- 
ter  to  Morrill  prior  to  the  date  of  the  deed. 
Some  objection  is  also  made  to  the  form  of 
acknowledgments  of  tbe  deeds  from  Central 
Canal  &  Land  Company  to  respondent's  pred- 
ecessor, De  Cloedt,  and  it  Is  contended  that; 
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•Ithoagch  placed  of  record,  said  deeds  were 
oot  entitled  to  be  recorded,  and  therefore 
did  not  Impart  constructive  notice  to  appel- 
lant of  i«spondent's  claim. 

At  the  trial  of  this  case  the  parties  stip- 
ulated, among  other  things: 

"That  thereafter,  by  deed  dated  May  29, 1890, 
recorded  in  Book  16  of  Deeds,  at  page  266,  Rec- 
ords of  Ada  County,  the  said  Central  Canal  & 
Land  Company  conveyed  the  said  canal  proper- 
ty to  one  George  W.  Morrill,  grantee. 

"That  said  last-named  conveyance  contained 
the  following  reservation  as  set  forth  in  defend- 
ant's answer,  'save  and  except  those  certain 
water  rights  theretofore  conveyed  to  the  follow- 
ing persons,  to  wit,  one  water  right  for  80 
acres  of  land  conveyed  by  deed  June  15,  1889, 
to  Frank  De  Cloedt  and  recorded  in  Book  15  of 
Deeds,  page  606,  Records  of  Ada  County ;  also 
two  water  rights  for  120  acres  of  land  in  the 
aggregate,  conveyed  by  deed  to  8.  De  Cloedt, 
dated  September  2,  1889,  and  recorded  in  Book 
14  of  Deeds,  page  534,  Records  of  Ada  County ; 
also  certain  water  right  certificates  now  out- 
standing issued  to  C.  J.  Jones  &  Co.  January 
4,  1890.  for  925  acres  of  land ;'  that  thereafter, 
by  deed  dated  August  6,  1890,  recorded  Septem- 
ber 9,  1890,  Book  16  of  deeds,  at  page  270, 
Records  of  Ada  County,  the  said  George  W. 
Morrill  and  wife  conveyed  the  same  canal  prop- 
erty to  the  Boise  City  &  Nampa  Irrigation 
Land  &  Lumber  Company;  that  said  deed  con- 
tained the  same  reservation  and  exceptions  as 
to  on  ts  landing  water  rights  as  the  deed  from 
the  Central  Canal  &  Land  Company  to  George 
W.  Morrill." 

The  trial  court  found  aa  a  fact  from  the 
evidence,  and  properly  so,  we  think,  that  the 
water  right  deed  dated  June  10,  1891,  was 
issued  to  Frank  De  Cloedt  in  pursuance  of 
the  surrender  and  delivery,  properly  assign- 
ed, of  a  certificate  or  certificates  equivalent 
to  one  of  the  water  rights  above  mentioned, 
for  one  cubic  foot  of  water  per  second  of  time 
for  use  upon  80  acres  of  land,  and  reserved 
as  being  outstanding  and  issued  to  C.  J. 
Jones  &  Co. 

The  said  George  W.  Morrill  and  the  said 
Boise  City  &  Nampa  Irrigation  Land  &  Lum- 
ber Company  are  among  appellant's  pred- 
ecessors in  interest  and  are  parties  through 
whom  appellant  deralgns  title.  In  addition 
to  this,  at  the  time  appelUint  purchased,  and 
for  a  long  time  prior  thereto,  respondent  was 
in  possession  of  his  land  and  was  using  water 
thereon  from  the  canal  pursuant  to  the  stipu- 
lation in  his  deeds.  These  are  facts,  knowl- 
edge of  which  ought  to  put  a  prudent  man 
on  inquiry,  which  would  have  readily  dis- 
closed the  true  condition  of  the  title,  and 
appellant  Is  charged  with  notice  of  respond- 
ent's claim,  whether  his  deeds  were  so  ac- 
knowledged as  to  entitle  them  to  go  of  record 
or  not  Nielson  v.  Parker,  19  Idaho,  727,  116 
Pae  488 ;   39  Cyc.  1703. 

[S]  The  Judgment  of  the  trial  court  was 
that  the  plaintiff  (appellant)  take  nothing 
by  its  complaint,  and  that  the  defendant  (re- 
spMident)  have  judgment  against  the  plain- 
tiff for  his  costs.  The  respondent,  before  the 
commencement  of  the  action,  tendered  to  the 
appellant  and  deposited  into  court  |120,  in 
which  sum  be  is  indebted  to  appellant  for 


the  maintenance  of  said  irrigation  system  for 
the  years  1906,  1907,  1908,  1900,  and  1910,  be- 
ing $24  a  year.  Thie  appellant  is  entitled  to 
Judgment  against  the  respondent  in  said 
amount,  and  the  respondent  is  entitled,  un< 
der  section  4909,  Rev.  Codes,  to  judgment 
against  the  appellant  for  bis  costs  incurred  In 
the  district  court,  and  Judgment  should  have 
been  entered  accordingly.  Aside  from  this 
we  find  no  error  in  the  record.  The  cause  is 
remanded  to  the  district  court  with  instruc- 
tion that  the  judgment  be  modified  as  above 
indicated.  Costs  upon  appeal  are  awarded 
to  the  respondent 

BUDGE,  J.,  concurs.  SULUVAN,  C,  J., 
dissents. 

SULLIVAN,  a  J.  (dissenting).  I  am  un- 
able to  concur  in  the  conclusion  reached  by 
my  Associates. 

The  facts  as  to  the  location  of  the  two 
water  rights  from  one  or  both  of  which  the 
rights  involved  here  were  sold  and  conveyed 
to  the  grantors  of  the  respondent  are  sub- 
stantially as  follows: 

One  Morris  on  August  7,  1877,  filed  his  wa- 
ter right  location  in  the  recorder's  office  of 
Ada  county,  claiming  sufllclent  water  from 
Boise  river  to  fill  a  ditch  twelve  feet  wide 
on  top  from  bank  to  bank,  eight  feet  wide  on 
bottom,  and  three  feet  in  perpendicular 
depth.  The  location  notice  provides  that 
said  "water  is  to  be  used  for  milling,  manu- 
facturing, agriculture  and  for  purposes  of 
irrigating  and  subjecting  waste  and  desert 
lands  to  settlement,  use,  and  cultivation." 
Such  a  ditch  as  therein  described,  with  the 
usual  fall,  would  perhaps  carry  4,000  inches 
of  water.  The  locator,  Morris,  died,  and  in 
1880  all  of  his  right  title,  and  interest  to 
said  water  right  and  the  ditches  connected 
therewith  descended  to  his  widow  and  to  W. 
H.  Ridenbaugh,  and  it  was  so  decreed  by  the 
probate  court  of  Ada  county.  Thereafter  on 
August  20,  1888,  W.  H.  Ridenbaugh  filed  his 
water  location  notice  with  the  reco'rder  of 
said  Ada  county,  claiming  30,000  inches  of 
water  of  said  river  to  be  diverted  from  said 
river  by  means  of  a  diteb  30  feet  wide  on 
bottom,  60  feet  wide  on  top,  and  8  feet  deep, 
and  it  is  stated  in  said  notice  that  said  wa- 
ter is  to  be  used  for  irrigation,  domestic,  ag- 
ricultural, and  mechanical  puri>oses  on  the 
lands  below  the  point  of  diversion,  and  it  la 
also  recited  in  said  notice  that  said  location 
of  water  is  made  as  an  additional  one  to  that 
made  by  Morris  on  August  7,  1877. 

H^e  we  have  at  least  34,000  Inches  of  wa- 
ter located  for  the  irrigatloo  and  reclamation 
of  lands  in  Boise  valley,  to  be  diverted  at  the 
same  point  from  Boise  river,  through  one 
canal  system,  to  the  lands  to  be  irrigated. 
Prior  to  the  time  that  De  Cloedt,  the  pred- 
ecessor of  the  respondent,  purchased  the  wa- 
ter rights,  consisting  of  one  cubic  foot  each, 
involved  in  this  case,  the  purchaser  knew 
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that  tbe  canal  to  convey  such  water  to  the 
lands  intended  to  be  irrigated  was  to  be  suffi- 
ciently large  to  convey  said  34,000  inches  of 
water  to  the  lands  intended  to  be  Irrigated. 
He  purchased  said  water  rights  in  1888  at 
the  time  that  Jones  &  Co.,  or  the  Central 
Canal  ft  Land  Company,  was  enlarging  said 
canal. 

It  appears  from  the  record  that  Frank  De 
Cloedt  and  his  brother  were  farming  the  land 
owned  by  the  respondent  in  connection  with 
other  land  owned  by  the  brother  at  the  time 
Jones  ft  Co.  were  enlarging  said  canal  in 

1889.  They  sold  to  Jones  ft  Co.  a  large 
amotmt  of  the  products  of  the  farm,  and 
when  they  came  to  settle  there  was  about 
sufficient  due  to  pay  for  the  Frank  De  Cloedt 
water  rights,  and  tiiat  was  the  consideration 
given  by  Frank  De  Cloedt  for  the  water 
rights  that  he  afterwards  transferred  to  the 
respondent,  the  consideration  for  the  two  wa- 
ter rights  being  $1,280,  or  |640  for  each  wa- 
ter right  consisting  of  a  cubic  foot  of  water 
per  second  of  time. 

Water  right  certiScates  or  contracts  of 
sale  and  purchase  were  made  by  the  Central 
Canal  ft  Land  Company  with  Frank  De 
Cloedt  for  said  two  water  rights,  one  on 
June  16,  1889,  and  two  others  for  one-half  of 
a  water  right  each  on  or  about  January  4, 

1890.  In  said  certificates  the  Central  Canal 
ft  Land  Company  agreed  upon  the  surrender 
of  those  certificates  properly  assigned  and  in- 
dorsed to  execute  a  good  and  sufficient  deed 
In  manner  and  form  "as  now  adopted  by  said 
company."  Thereafter  on  June  10,  1891,  wa- 
ter right  deeds  were  executed  to  said  Frank 
De  Cloedt  by  said  Canal  ft  Land  Company 
for  the  water  rights  represented  by  said 
certificates. 

Said  corporation,  the  Central  Canal  ft 
Land  Company,  was  organized  under  the 
laws  of  the  territory  of  Wyoming  for  the 
purpose  of  procuring  water  rights  and 
canals  for  irrigating  and  reclaiming  desert 
lands  in  the  territory  of  Idaho.  The  water 
was  to  be  sold  or  rented  for  the  reclamation 
of  such  lands. 

On  October  1,  1888,  Rldenbaugh  and  his 
associate  sold  and  conveyed  by  warranty 
deed  the  water  right  located  by  said  Morris 
and  also  the  water  right  located  by  said 
Rldenbaugh  consisting  of  about  84,000  Inches 
to  said  Central  Canal  ft  Land  Company.  It 
will  thus  be  seen  that  at  least  the  greater 
portion  of  said  34,000  inches  of  water  was 
to  be  used  In  the  reclamation  and  irrigation 
of  land  In,  about,  and  below  the  land  of  the 
respondent,  and  the  construction  of  canals 
of  sufficient  capacity  to  take  said  water  from 
the  point  of  diversion  to  and  upon  the  lands 
intended  to  be  Irrigated  was  commenced  some 
time  before  De  Cloedt  purchased  the  water 
rights  referred  to. 

Thereafter  said  canal  company  sold  and 
conveyed  to  one  Morrill  said  water  rights, 
canals,  and  ditches.    Said  Morrill  thereafter 


conveyed  said  property  to  the  Boise  City  ft 
Nampa  Irrigation  Land  ft  Lumber  Company, 
a  corporation  organized  under  the  laws  of 
the  territory  of  Idaho  for  the  purpose  of 
irrigating  and  reclaiming  desert  lands  and 
for  selling,  leasing,  and  renting  water  rights 
for  any  and  every  purpose. 

It  appears  from  the  record  that  thereafter 
said  water  rights  and  ditches  were  sold  at 
least  twice  at  sherifTs  sale,  but  no  question 
Is  raised  on  this  appeal  in  regard  to  the  ef- 
fect of  such  salea 

Thereafter,  in  1906,  the  plaintiff,  the 
Nampa  &  Meridian  Irrigation  District,  an  ir- 
rlgation  district  organized  under  the  laws  of 
the  state,  purchased  said  water  rights  and 
canals.  Thus  it  appears  from  the  facts  of 
the  case  that  said  water  was  located  and  ap- 
propriated principally  for  sale^  rental,  and 
distribution  for  the  reclamation  of  desert 
lands. 

Said  deeds  on  their  face  convey  to  said  De 
Cloedt  said  water  rights  for  the  consideration 
of  $1,280,  which  rights  were  Intended  for  the 
reclamation  of  100  acres  of  land,  and  the  con- 
sideration paid  therefor  would  average  $8 
per  acre  for  said  160  acres  of  land.  Said 
deeds  contain,  among  other  stipulations,  an 
executory  contract,  which  is  as  follows: 

"The  said  first  party  agrees  on  its  part  to 
keep  and  maintain  said  canal  in  good  order 
and  condition,  and  in  case  of  accident  to,  or 
breach  in,  or  damage  to  the  same,  to  repair 
the  Injury  occasioned  thereby  as  soon  as  prac- 
ticable and  expedient" 

"The  second  party,  his  beln,  executors,  ad- 
ministrators, and  assigns  agree  to  pay  said  first 
party,  its  saccessors,  or  assigns  on  or  before 
the  1st  day  of  May  in  each  year  hereafter,  the 
sum  of  twelve  (12)  dollars  on  each  water  right 
covered  by  and  granted  by  this  indenture  and 
agreement,  and  a  proportional  sum  on  each  pro- 
portional part  of  a  water  right,  as  assessment 
for  the  management  and  maintenance  of  said 
canal  for  the  ensuing  year.    •    •    •  •» 

Those  stipulations  are  no  part  of  cove- 
nants that  run  with  the  title.  The  deed  it- 
self conveying  the  water  right  is  an  executed 
contract,  while  the  stipulations  above  quoted 
have  nothing  whatever  to  do  with  the  title 
conveyed  and  are  merely  an  executory  con- 
tract Injected  into  the  deed  of  conveyance. 

By  that  executory  contract  the  grantor 
agrees  to  keep  the  ditches  or  canals  In  prop- 
er condition  each  year,  for  which  the  grantor 
promises  to  pay  $12  per  annum  on  the  1st 
day  of  May  as  his  share  of  the  "assessment 
for  the  management  and  maintenance  of  said 
canal  for  the  ensuing  year"  for  each  water 
right.  This  assessment  is  for  the  manage- 
ment, upkeep,  and  maintenance  of  the  canal 
each  year  and  Is  not  a  covenant  that  runs 
with  the  title  so  as  to  burden  all  of  the  re- 
maining water  rights  and  canal  system  with 
the  expense  of  keeping  the  same  up,  pro- 
vided it  required  more  than  $12  per  annum 
to  maintain  and  keep  said  canals  in  proper 
repair. 

Is  it  possible  that  under  the  law  a  canal 
owner,  by  a  mere  stroke  of  his  pen,  or  by 


Digitized  by 


Ljoogle 


Idaho) 


NAMPA  <fe  MERIDIAN  IBB.  DIST.  ▼.  BBIOOS 


85 


entering  Into  an  executory  contract,  sach  as 
the  one  above  recited,  can  so  Incumber  a 
canal  system  and  the  water  rights  connected 
therewltli  with  an  obligation  In  favor  of  a 
psrt  of  the  water  owners  thereunder,  requir- 
ing other  owners  of  water  rights  for  all  time 
and  without  compensation  to  maintain  and 
keep  up  the  canals  for  the  benefit  of  those 
who  refuse  to  pay  their  proportionate  part 
of  the  maintenance  charges?  Can  a  canal 
owner  by  entering  into  a  contract,  such  as 
the  one  referred  to,  place  such  a  heavy  11a- 
IdUty  upon  the  ronalnlng  part  of  his  "prop- 
erty? I  think  hot,  especially  when  the  water 
and  canal  system  was  located  and  construct- 
ed for  a  public  use.  Water  appropriated  for 
distribution  and  sale  Is  Ipso  facto  devoted 
to  a  public  use,  and  a  canal  system  through 
which  such  water  Is  conveyed  U  also  de- 
voted to  a  public  use. 

Under  our  statute,  which  permits  the  ac- 
quisition of  rights  by  approprlatloh  of  water 
for  sale  or  rental,  the  water  so  appropriated 
becomes  per  force  pnblld  Juris.  Section  372, 
Kinney  on  Water  Rights,  and  authorities 
there  dted. 

Since  Idaho  became  a  territory,  the  Legis- 
lature has  had  the  right  to  regulate  and  con- 
trol the  waters  of  the  state,  and  as  early 
ns  1881  the  territorial  Legislature  enacted  a 
law  to  regulate  the  right  to  the  use  of  wa- 
ter for  mining,  agricultural,  manufacturing, 
and  other  purposes  (see  11th  Terr.  Seas. 
Laws,  p.  267),  and  the  nineteenth  section  of 
that  act  Is  substantially  the  same  as  section 
3189  of  the  Revised  Statutes  of  1887,  which 
section  establishes  the  policy  of  the  terri- 
tory in  regard  to  water  located  for  sale  or 
rental  for  Irrigation  purposes,  and  is  in  part 
u  follows: 

"In  case  any  person,  company  or  corporation 
baa  eonstmeted  a  ditch  for  the  purpose  of  dl- 
tecting  the  water  of  any  river,  creelc,  cation, 
ravine  or  spring  for  the  purpose  of  selling  the 
water  thereof  for  irrigating  purposes,  the  own- 
ers or  cultivators  of  land  along  the  line  of,  and 
covered  by  said  ditch  or  canal,  are  entitled  to, 
ud  have  the  right  to  the  use  of  water  from  said 
ditch  or  canal  for  the  purpose  of  irrigating  said 
land  so  owned  or  cnftivated.  in  the  following 
order:  Fint,  all  persons  through  whose  land 
said  ditch  or  canal  runs,  are  entitled  to  the  use 
of  the  water  thereof  in  the  order  of  their  loca- 
tion along  the  line  of  said  ditch  or  canal. 
•  •  •  Provided,  that  the  owners  or  cultiva- 
tors of  such  lands  pay  the  usual  and  customary 
rates  for  the  use  of  said  water." 

And  a  canal  owner  at  that  time,  whether  a 
private  person  or  a  corporation,  had  no  au- 
thority or  right  to  .grant  to  any  one  a  prefer- 
ential right  In  regard  to  the  maintenance  and 
upkeep  of  the  ditches  or  canals  required  for 
the  distribution  of  such  water  from  year  to 
year.  It  is  a  monstrous  proposition,  to  rae, 
that  by  such  an  executory  contract  as  was  in- 
serted In  the  deeds  referred  to  that  those  who 
are  not  parties  thereto  should  be  bound,  or 
the  title  to  other  property  of  the  obligor  be 
affected  by  such  a  contract,  or  that  by  enter- 
ing iDto  such  a  contract  a  transient  bankrupt 
owner  of  a  canal  and  water  rights,  having 


the  right  to  sell  water  rights  and  distribute 
such  water,  could  perpetually  burden  a  part 
of  such  public  water  or  an  interest  in  the 
canal  distributing  the  same  with  a  perferen- 
tlal  right  in  favor  of  certain  parties  and 
place  the  great  burden  of  maintaining  sudi 
canal  on  others. 

Here  is  a  mere  deed  to  a  water  right  con- 
taining an  executory  contract  that  is  not  a 
covenant  running  with  the  title,  and  my  As- 
sociates hold  that  it  affects  other  proper^ 
owned  by  the  grantor  although  such  other 
property  is  not  mentioned  In  the  deed.  Said 
instrument  ought  to  be  construed  as  an  ordi- 
nary deed  to  realty,  since  water  rights  are 
declared  to  be  real  estate  under  our  statute, 
and  an  executory  contract  inserted  In  such  a 
deed  cannot,  under  the  law,  be  permitted  to 
cast  a  burden  upon  other  property  or  water 
rights  of  the  grantor  not  mentioned  In  the 
deed.  The  deeds  In  question  should  be  con- 
strued as  deeds  to  realty  and  the  executory 
contracts  therein  as  contracts  between  the 
parties  to  them,  and  under  the  facts  of  this 
case  and  the  law,  they  ought  not  to  be  so 
construed  as  to  give  a  preferential  right  to 
any  one. 

It  is  claimed  that  the  grantor  in  said 
deeds  had  an  absolute  right  to  make  said  ex- 
ecutory contract  under  the  laws  that  existed 
at  that  time.  While  we  might  concede  that 
the  parities  to  those  contracts  could  malce 
them  under  the  law,  If  they  did  It  was  a 
question  between  the  grantor  and  the  gran- 
tee, and  the  grantor  could  not  cast  the  burden 
sought  to  be  cast  in  this  case  upon  subse- 
quent purchasers  of  water  rights  in  said 
canaL  Our  Constitution  did  not  change  the 
rule  of  law  In  regard  to  granting  preferential 
rights  that  already  existed  In  this  state,  since 
preferential  rights  could  not  be  granted  by 
persons  or  corporations  who  had  located  and 
appropriated  waters  for  sale  and  rental  prior 
to  the  adoption  of  the  Constitution.  It  has 
been  recognized  ever  since  Idaho  became  a 
territory  that  the  waters  belong  to  the  people, 
that  they  are  publlcl  juris,  and  could  only  be 
used  for  Irrigation  upon  the  terms  prescrllied 
by  the  Legislature,  and  the  clear  policy  of 
the  law  was  that  no  preferential  rights 
should  be  granted  and  that  no  discrimination 
should  be  made  against  the  users  by  the  ca- 
nal owners. 

The  provisions  of  the  state  Constltation  in 
regard  to  water  rights  did  not  make  an; 
changes  in  the  customs  and  laws  that  prevail- 
ed In  the  state  at  the  time  the  Constitution 
was  adopted,  but  merely  amplified  the  law  as 
It  existed  in  relation  to  water  rights  and  the 
sale  and  distribution  of  water.  The  ^Incl- 
pies  In  regard  thereto  declared  In  the  Consti- 
tution had  already  been  recognized  by  the 
territorial  laws  and  the  decisions  of  the 
courts  to  the  effect  that  the  water  belonged 
to  the  public,  and  that  it  could  only  be  used 
for  irrigation  purposes  upon  the  terms  pre- 
scribed by  the  law  and  customa.    As  early  as 
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1881  (Sess.  Laws  1S81,  p.  272)  the  Legislature 
provided,  among  other  things,  that  the  own- 
ers or  cultivators  of  land  along  a  canal  were 
entitled  to  the  use  of  water  therefrom  upon 
the  payment  of  the  usual  or  customary  price 
therefor,  not  a  preferential  price,  but  the 
customary  price. 

The  water  corporation  that  issued  said 
certificates  and  deeds  procured  Its  rights  for 
the  purpose  of  serving  the  people  to  the  ex- 
tent of  the  water  claimed  by  it  and  the 
capacity  of  Its  canals,  under  the  laws  of  the 
then  territory  of  Idaho,  and  it  was  clearly  a 
public  service  corporation  without  any  decla- 
ration of  the  Legislature  that  it  was  so.  The 
giving  of  preferential  rights  by  public  service 
corporations  was  contrary  to,  and  In  violation 
of,  the  public  policy  of  the  territory  and  the 
principles  of  common  law.  The  Central  Ca- 
nal &  Lcmd  Company  was  charged  with  a 
public  trust  or  duty,  and  in  the  absence  of 
any  specific  legislation  on  the  subject,  it 
would,  under  the  common  law,  be  required  to 
perform  the  service  without  giving  preferen- 
tial rights  because  of  the  public  nature  of 
the  business,  and  because  of'  the  public  na- 
ture of  the  business  it  is  bound  to  serve  all 
persons  without  discrimination  or  without 
giving  to  any  one  a  preferential  right. 

Judge  Thompson  of  the  Central  Law  Jour- 
nal (see  45  Cent  Law  J.,  p.  278)  has  a  well- 
considered  article  supported  by  numerous  au- 
thorles  in  regard  to  the  duties  of  corpora- 
tions that  serve  the  public.  He  there  states 
that  a  great  multitude  of  cases  unite  in  hold- 
ing that  where  a  public  corporation  under- 
talces  to  perform  a  public  service  to  individu- 
al members  of  the  public,  an  obligation  to  per- 
form is  implied,  whether  the  statutes  of  the 
state  expressly  require  it  or  not  It  Is  suf- 
ficient tf  such  a  duty  clearly  arises  under  the 
principles  of  the  common  law,  and  that  such 
corporations  are  charged  with  what  the  court 
terms  a  public  trust  or  duty,  and  in  the  ab- 
sence of  legislation  on  the  subject,  it  would 
for  these  reasons  be  required  under  the  com- 
mon law  to  perform  them.  And  because  of 
the  public  nature  of  the  business,  it  Is  bound 
to  serve  all  persons  applying  for  its  service 
without  discrimination.    He  says: 

"The  state  cannot  be  supposed  to  have  granted 
such  a  franchise  to  enable  the  grantee  to  de- 
sti-oy  one  person  and  build  up  another." 

Now,  in  the  case  at  bar,  the  respondent, 
under  his  preferential  right,  is  required  to 
pay  but  $24  a  year  for  canal  maintenance  for 
160  aci-es,  while  other  landowners  similarly 
situated  and  without  such  a  preferential  con- 
tract are  required  now  to  pay  annually  $100 
for  the  maintenance  and  uplseep  of  the  ca- 
nal, thus  making  a  difference  in  favor  of  the 
respondent  and  others  of  $76  a  year.  The 
farmer  without  the  preferential  right  would 
need  to  raise  on  his  ranch  $76  worth  of  prod- 
ucts more  than  the  one  with  the  preferential 
right  In  order  to  l^eep  even  with  him,  pro- 
vided other  expenses  were  the  same ;  and  if 
the  profits  of  the  farm  were  very  small  this 


difference  of  $76  might  make  the  farm  of  the 
one  a  losing  proposition  and  give  the  other  a 
small  profit  thus  destroying  one  person  to 
build  up  another. 

I  do  not  think  it  can  be  successfully  denied 
that  the  Central  Land  ft  Canal  Company  wbo 
undertook  to  give  this  preferential  right  waa 
a  public  service  corporation.  It  certainly  was 
charged  with  pubUc  duties.  Its  thirty-odd 
thousand  inches  of  water  at  the  rate  of  one 
cubic  foot  of  water  per  second  of  time  to  80 
acres  of  land  would  serve  about  50,000  acres 
of  land,  which,  if  distributed  among  farmers 
at  the  rate  of  80  acres  each  would  supply 
more  than  600  farmers.  And  to  say  that  a 
corporation  that  has  undertaken  to  supply 
a  community  of  600  farmers  (who  with  their 
famUlea  no  doubt  would  number  over  2,000 
people)  with  water  for  the  irrigation  of  their 
lands  is  not  a  public  service  corporation  cer- 
tainly is  not  consistent  with  the  rules  of  the 
common  law  or  the  statutea 

Counsel  for  respondent  state  in  their  brief 
that: 

"A  canal  company  at  a  time  of  financial  need 
might  receive  sufficient  consideration  for  a 
perpetual  water  right  so  that  the  annual  income 
from  such  water  rights  might  thereafter  be  es- 
tablished in  conformity  with  law." 

Simply  because  a  public  service  corporation 
may  at  some  time  be  in  distress  would  not 
justify  it  In  granting  a  preferential  right  for- 
bidden by  both  the  common  law  and  the  stat- 
utes and  contrary  to  public  policy. 

It  is  suggested  by  the  majority  that  this 
preferential  contract  was  not  prohibited  by 
statute,  and  is  therefore  a  valid,  binding  con- 
tract and  that  belnj;  true,  the  federal  Con- 
stitution prohibits  states  from  passing  laws 
Impairing  the  obligation  of  contracts. 

In  my  view  of  the  matter,  this  preferential 
contract,  except  as  to  the  original  parties  to 
It  is  absolutely  void  as  to  all  subsequent  pur- 
chasers of  water  rights  from  said  canal  sys- 
tem, and  therefore  does  not  come  within  said 
provision  of  the  federal  Constitution  which 
prohibits  states  from  passing  laws  impairing 
the  obligation  of  contracts.  The  contracts 
there  referred  to  are  legal,  binding  contracts, 
and  said  provision  does  not  apply  to  con- 
tracts made  against  public  policy  or  to  con- 
tracts that  have  no  binding  force  or  effect 
upon  persons  not  parties  thereto. 

What  are  the  facts  in  regard  to  this  trans- 
action? The  respondent's  grantor  procured 
tbese  water  rights  at  the  rate  of  $8  per  acre 
for  160  acres.  By  those  deeds  he  simply 
acquired  the  right  to  the  use  of  the  water 
and  thereafter  no  charge  could  be  made  for 
the  use  of  such  water  and  no  charge  is 
sought  to  be  made  in  this  action  for  the  use 
of  such  water.  But  the  charge  here  sought  to 
be  made  is  for  the  annual  maintenance  and 
upkeep  of  the  canal  which  is  costing  other 
users  annually  $50  per  cubic  foot  of  water, 
and  defendant  offers  to  pay  about  $12  per 
cubic  foot 

The  grantor  of  the  defendant  lias   paid 
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Sl,280  for  the  right  to  the  use  of  two  cubic 
feet  of  water  per  second  of  time.  The  con- 
Rtderatlon  paid,  to  wit,  $1,280,  was  for  the 
nse  of  said  water,  and  the  plaintiff  Irrigation 
district  is  not  attempting  to  make  respondent 
pay  for  the  use  of  the  water,  but  only  for 
his  proportionate  share  or  part  of  the  an- 
nnal  cost  of  management  and  maintenance 
of  said  canal  system.  The  farmers  Included 
within  said  Irrigation  district  are  paying  for 
the  use  of  the  water  used  by  them  by  annual 
assessments  made  against  their  land,  the  pro- 
ceeds of  which  go  to  pay  the  bonded  in- 
debtedness of  said  district  created  by  the 
parchaae  of  said  water  rights  and  canal  sys- 
tem. That  Is  the  method  and  manner  in 
which  they  pay  for  their  use  of  the  water. 
In  addition  to  sndi  payments,  all  users  are 
assessed  annually  for  the  management  and 
maintenance  of  the  canal  system.  When  said 
water  users  pay  off  said  bonded  Indebtedness 
they  wUl  have  paid  for  the  nse  of  their 
water.  They  pay  for  such  use  by  annual  In- 
stallments, while  the  respondent's  grantor 
paid  for  his  use  of  the  water  by  making  one 
payment  of  $1,280.  After  each  has  fully 
paid  for  the  use  of  the  water,  he  ought  to 
pay  his  proportionate  part  of  the  cost  of  the 
annual  management  and  maintenance  of  said 
canal  system  without  any  preference  what- 
ever, at  least  so  far  as  other  water  users 
from  said  canal  are  concerned. 

Said  deeds  to  De  Cloedt  contain  the  fol- 
lowing stipulation: 

"The  said  second  party,  his  heirs,  executors, 
administrators,  or  assigns  agree  to  pay  said 
party,  its  successors,  or  assigns  on  or  before 
tile  Ist  day  of  May  in  each  year  hereafter  the 
ram  of  $12  on  each  water  right  covered  by  and 
granted  by  this  indenture  and  agreement,  as 
assessment  for  the  management  and  mainte- 
nance of  said  canal  for  the  ensuing  year." 

Could  language  be  plainer  in  order  to  ex- 
press Just  what  said  $12  was  agreed  to  be 
paid  for  annually?  It  is  "as  assessment  for 
the  management  and  maintenance  of  said 
canal  for  the  ensuing  year,"  and  not  as  a 
part  of  the  consideration  for  the  use  of  water 
represented  by  said  two  water  rights.  The 
right  to  the  use  of  water  is  one  thing,  and  a 
very  different  thing  from  the  cost  of  the  man- 
agement and  maintenance  of  a  canal  system 
through  which  to  conduct  such  water  to  the 
place  of  intended  use. 

That  stipulation  to  pay  the  $12  annually 
for  the  management  and  maintenance  of  said 
canal  system  is  nothing  more  or  less  than  a 
personal  contract  between  the  canal  company 
and  De  Cloedt  and  is  entirely  Independent  of 
the  covenants  of  the  deed  conveying  the  title 
to  the  use  of  the  water  and  is  only  an  ordi- 
nary contract  of  employment  It  is  merely 
an  agreement  by  one  party  to  perform  cer- 
tain labor  for  another  annually  each  succeed- 
ing year  for  en  agreed  annual  price.  It  in 
DO  manner  affects  the  right  or  title  to  the 
use  of  the  water  and  is  not  binding  upon  sub- 
xcquent  purchasers  of  water  rights  or  the 
right  to  use  water  from  that  canal  system. 


In  the  case  of  Nampa  &  Meridian  Irr. 
Dist.  V.  Gess,  17  Idaho,  552,  106  Pac  «9S, 
this  court  said: 

"The  company  cannot,  however,  sell  and  dis- 
pose of  free  water  rights,  and  thereafter  claim 
a  sufficient  water  rate  from  other  consumers 
to  pay  it  a  profit  on  the  free  water  rights  thus 
disposed  of. 

This  rule  is  also  applicable  to  free  -  man- 
agement and  maintenance,  or  a  preferential 
contract  therefor. 

So  in  the  case  at  bar,  a  water  corporation, 
such  as  the  one  under  consideration,  cannot 
perpetually  give  to  one  user  of  water  through 
their  canal  system  a  right  to  flow  water  for 
a  less  price  annually  than  la  required  to  bo 
paid  by  other  water  users  for  doing  so. 

The  majority  opinion  cites  a  number  of 
decisions  of  this  conrt  as  sustaining  the  con- 
cluslpn  reached  by  them,  to  wit:  Knowles  ▼. 
New  Sweden  Irr.  Dlst.,  16  Idaho,  217,  101 
Pac.  81;  Jackson  v.  Indian  Creek,  etc.,  Irr. 
Co.,  16  Idaho,  430,  101  Pac.  814,  and  the 
same  case  on  a  second  appeal,  18  Idaho,  613, 
110  Pac.  251;  Nampa  &  Meridian  Irr.  Dlst. 
V.  Gess,  17  Idaho,  552,  106  Pac.  993.  How- 
ever, as  I  view  the  matter,  those  authorities 
do  not  sustain  the  views  expressed  by  the 
majority  of  the  court  and  are  not  applicable 
to  the  question  under  consideration  in  the 
case  at  bar,  and  preferential  rights  for  the 
management  and  maintenance  of  a  canal  sys- 
tem were  not  in  issue  in  those  cases. 

In  the  Knowles-New  Sweden  Case  Chief 
Justice  Ailshle  prepared  the  opinion,  and  in 
the  very  first  paragraph  he  states: 

"This  appeal  involves  the  power  and  author- 
ity of  an  irrigation  district  organized  under  the 
laws  of  this  state  to  levy  assessments  for  the 
purposes  of  defraying  the  principal  and  interest 
on  bonds  issued  for  the  purchase  of  an  irrigation 
system  against  the  lands  of  one  wlio  owned  his 
own  water  right  and  privileges  at  the  time  of 
the  organization  of  the  district  and  the  levying 
of  the  assessment." 

The  main  point  considered  in  that  case  was 
the  right  of  the  district  to  levy  an  assess- 
ment for  thfB  purpose  of  paying  the  principal 
and  interest  on  the  bonds  of  said  Irrigation 
district  Issued  for  the  purchase  of  the  irriga- 
tion system  against  lands  of  one  who  owned 
his  own  water  right  Of  course.  It  would 
not  be  Just  and  right  to  compel  a  person  to 
pay  for  the  use  of  water  when  the  right  to 
its  use  had  been  already  purchased  and  paid 
for  by  him.  In  the  casd  at  bar  the  appel- 
lant Irrigation  district  does  not  demand  of 
the  respondent  that  he  pay  the  same  assess- 
ment that  other  water  users  are  required  to 
pay  for  the  Interest  and  bonds  of  said  dis- 
trict but  It  only  demands  that  he  pay  his 
proi>ortlonate  part  for  the  maintenance  and 
repair  of  the  system  through  which  his  wa- 
ter Is  conducted.  So  that  case  Is  easily  dis- 
tinguished from  this  case.  In  that  case 
Knowles  had  agreed  to  pay  a  dollar  per  year 
for  the  maintenance  and  repair  of  the  canals, 
and  no  question  was  raised  but  that  that 
amount  was  amply  suflScient  for  that  pur- 
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pose.  One  dollar  per  Inch  for  water  was  all 
that  the  appellant  district  demanded  of  tbls 
respondent  for  the  maintenance  and  repair  of 
the  ditch.  Had  he  paid  that  sum  this  suit 
would  probably  nerer  hare  been  brought 
One  dollar  per  inch  ia  all  that  la  now  re- 
quired to  be  paid  by  any  of  the  wat  r  users 
In  said  district  for  the  maintenance  and  re- 
pair of  the  canal;  but  whatever  the  charge, 
It  most  be  the  same  to  each  u^er  and  no  pref- 
erence glren.  Mo  donbt  If  said  canal  is  final- 
ly required  to  be  lined  with  cement  Its  entire 
length  of  abont  42  miles,  the  maintenance 
charge  per  annum  will  be  Increased. 

The  case  of  Jackson  v.  Indian  Creek  Be- 
serrolr,  etc.,  Co.,  16  Idaho,  430,  101  Pac.  814, 
Is  not  in  point  It  appears  from  the  record 
In  that  case  that  the  Orchard  Irrigation 
Company  constructed  the  Orchard  leserroir 
and  irrigation  system  about  the  year  1893  or 
1894,  and  sold  to  the  plaintltF  In  that  case  a 
water  right  for  (1,200 ;  that  it  was  estimated 
the  reservoir  would  hold  suffldent  water  to 
irrigate  8,400  acres  and  In  disposing  of  said 
water  rights  to  different  parties  it  was  in- 
tended and  expected  to  put  all  on  an  equal- 
ity in  regard  to  the  price  of  a  perpetual  wa- 
ter right  and  for  the  charges  for  maintenance 
and  keeping  the  system  in  repair;  that  all 
of  the  contracts  provided  that  10  cents  per 
miner's  Inch  for  all  water  used  should  be 
paid  each  season  for  the  management  and 
maintenance  of  said  canal;  that  the  com- 
pany sold  all  of  said  water  rights  at  |15  per 
acre  for  a  perpetual  water  right;  that  a  num- 
ber of  the  purchasers  commenced  the  actual 
use  of  the  water  from  said  reservoir;  that 
about  1900  or  1901  the  said  Orchard  Irriga- 
tion Company  defaulted  in  the  payment  of 
Its  taxes,  and  also  permitted  a  Judgment  to 
be  obtained  against  It  under  which  judgment 
the, reservoir  and  canal  system  were  sold  at 
sheriff's  sale,  and  In  the  default  of  the  pay- 
ment of  taxes  on  the  lands,  the  lands  were 
sold  for  taxes;  that  in  1901  the  Orchard 
Company  practically  ceased  to  operate  said 
canal;  that  from  1901  to  1907  the  plaintiff's 
lands  were  the  only  lands  that  were  Irrigated 
from  said  reservoir  and  canals;  that  said 
reservoir  only  furnished  about  60  or  60 
Inches  of  water  during  those  years  the  plain- 
tiff kept  up  the  ditches  so  far  as  they  were 
kept  up.  The  Indian  Creek  Irrigation  Com- 
pany acquired  title  to  the  reservoir  in  con- 
troversy and  certain  lands  through  said  exe- 
cution sale  and  the  tax  sales  referred  to,  and 
said  action  was  brought  by  said  corporation 
for  the  purpose  of  determining  plaintiff's 
right  to  the  use  of  60  Inches  of  water  from 
said  canal.  The  main  point  urged  against 
the  validity  of  said  contract  was  that  it 
fixed  the  maintenance  charge  at  10  cents  per 
miner's  inch,  and  the  argument  made  against 
that  provision  in  the  contract  was  based 
upon  the  provisions  of  section  6,  art  15,  of 
the  Constltntlon,  which  is  at  follows: 


"The  Leglalature  shall  provide  by  law  the 
manner  in  which  reasonable  maximum  rates 
may  be  established  to  be  charged  for  the  use  of 
water  sold,  rented  or  distributed  for  any  useful 
or  beneficial  purpose." 

From  those  provisions  it  was  argued  that 
the  power  to  fix  the  rates  by  contract  was 
taken  away  and  such  power  given  solely  to 
the  Legislature.  This  court  there  held  that 
the  LieglBlature  had,  by  the  enactment  o£ 
section  3288,  Bev.  Codes,  authorized  the  par- 
ties  to  contract  with  reference  to  the  rate  to 
be  charged  for  fumlsblng  water  for  irriga- 
tion purposes,  and  referred  to  the  statute 
which  provides  for  thd  fixing  of  rates  by  the 
county  commissioners,  and  said: 

"Whether  that  rate  [the  rate  fixed  by  con- 
tract] can  afterward  be  abrogated  by  the  fixing 
of  such  rates  under  the  statute  by  the  board  of 
county  commissioners,  we  are  not  called  upon 
to  decide  In  this  case,  for  the  reason  that  it 
does  not  appear  that  such  rates  have  ever  been 
established  by  the  board  of  county  commission- 
era  or  in  accordance  with  such  statute." 

The  question  of  preferential  rights  was  not 
raised  in  that  case.  Bvery  user  who  had 
purchased  water  was  entitled  to  it  under  the 
contract  at  the  same  price,  to  wit,  10  cents 
per  miner's  Inch  per  annum,  and,  while  the 
court  held  that  that  contract  was  valid.  It 
did  not  hold  nor  Intend  to  hold  that  prefer- 
ential rights  could  be  granted. 

In  the  case  of  Nampa  &  Meridian  Irr.  Dlst. 
V.  Ctess,  17  Idaho,  6S2,  106  Pac.  993,  it  was 
held  that  the  grant  in  a  conveyance  of  a 
"free  and  perpetual  use  of  water"  does  not 
obligate  the  grantor  or  his  successors  to  per- 
petually bear  and  pay  the  expense  and  cost 
of  maintaining  and  repairing  the  canal  and 
delivering  the  water  to  the  consumer,  and 
is  in  line  with  my  views,  as  expressed  in 
this  opinion,  that  no  preferential  rights  shall 
be  granted  by  such  a  canal  company. 

In  Leavitt  t.  Lassen  Irr.  Co.,  157  CaL  82, 
106  Pac.  404,  29  L.  R.  A.  (M.  S.)  213,  It  was 
held  that  a  water  company  having  water 
appropriated  for  sale,  rental,  or  distribution, 
the  use  of  which  is  a  public  use,  cannot  con- 
fer any  preferential  right  to  one  consumer 
over  another  to  the  use  of  any  part  of  its 
water,  and  that  a  corporation  which  has  ap- 
propriated water  for  sale,  rental,  or  distribu- 
tion is  simply  an  agent  of  the  public  for 
the  distribution  of  the  water  to  such  mem- 
bers of  the  public  as  may  apply  for  them  and 
pay  the  legal  charge  for  the  services  ren- 
dered. 

In  the  case  at  bar,  each  of  the  users  of 
water  has  paid  for  the  use  of  their  water, 
or  are  paying  for  it,  and  each  ought,  under 
the  law,  to  be  compelled  to  pay  his  propor- 
tionate share  of  the  cost  of  the  annual  man- 
agement and  maintenance  of  the  canal  sys- 
tem. 

The  Judgment  of  the  district  court  ought 
to  be  reversed  and  the  cause  remanded  for  a 
new  trial. 
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tH  Cal.  A.  ilO) 

SCHUDHL  V.  HBLBINO.     (CHt.  1483.) 

(Diatrict  Coart  of  Appeal,  Elrst  District,  OaU- 
fomia.    Jan.  25,  1915.) 

L  JxmGMmtn  4=9848— Fobheb  Judqkkrt  as 

Bab — ^Waives. 

Defendant,  intending  to  rely  on  the  iudg- 
ment  as  a  bar  to  an  action  for  maUciona  proee- 
cntion,  shoald  liave  so  pleaded  in  his  answer, 
and  hia  failure  to  do  so  was  a  waiver  of  su6h 
defense  under  Code  Ciy.  Proc.  {  434. 

[Ed.  Mote.— For  other  cases,  see  Judgment, 
Cent  Dig.  i|  1787-1793;   Dec.  Dig.  <8=>948.] 

2.  JimoiixNT   «=968S— Bab— Gaubks   or   Ao- 

nONB. 

A  judgment  for  plalnttff  in  a  sait  to  enjoin 
defendants  from  faruer  prosecution  of  certain 
attachment  suits  to  recover  rental,  brought  on 
the  ground  that  plaintiff  would  be  greatly  dam- 
aged by  their  further  maintenance,  was  not  a 
bar  to  plaintifTg  subsequent  action  for  the  mall- 
cioos  prosecution  of  such  suits,  as  tlie  cause  of 
action  for  malicious  prosenition  did  not  exist 
ontii  the  suit  in  equity  had  ended  the  prosecn- 
tion  of  the  attachments. 

[Ed.  Note.— For  other  cases,  see  Jndgment, 
Gent  Dig.  If  1062,  1090;   Dec  Dig.  <8=s>588.] 

8.  Appkai.  and  Ebbob  "(Ss^lOSl  —  Vebdiot  — 

Habklkss  EIbsob. 

In  an  action  for  malidoos  prosecution  baa- 
ed on  five  aeparate  counts,  wherein  the  court  did 
not  allow  the  plaintiff  to  (^er  any  evidence  in 
support  of  the  fifth  count  and  directed  the  jury 
to  disregard  it,  it  could  not  be  presumed  that 
the  general  verdict  was  based  on  that  count,  or 
that  defendant  could  have  been  injured  by  the 
£»ct  that  there  was  no  separate  verdict  or  find- 
ing thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4038-4046;  Dec.  Dig.  «=» 

Appeal  from  Superior  Court,  City  and 
Connty  of  San  Frandsco ;  John  Hunt,  Judge. 

Action  by  Margaret  Schudel  against  Anna 
Helblng.  Judgment  for  plaintlfl,  and  defend- 
ant appeals.    Affirmed. 

Otto  turn  Suden,  of  San  Frandsco,  for  ap- 
pellant Altken  &  Altken,  of  San  Frandsco, 
for  respondent 


PER  CURIAM.  This  Is  an  action  brought 
to  recover  damages  for  the  malicious  prosecu- 
tion of  certain  dvU  suits  against  the  plaintiff 
maintained  or  Instigated  by  the  defendant 
berein.  Tbe  fbcts  out  of  which  said  suits 
arose  were  these:  In  the  year  1906  the  plain- 
tiff herein  rented  from  the  defendant  berein 
certain  premises  through  Louis  Helblng,  the 
defendant's  husband  and  agent,  the  agreement 
being  that  a  written  lease  of  ttie  premises  at 
a  rental  of  $30  per  month  for  a  three-year 
term  was  to  be  drawn  up  and  executed.  Aft- 
er tbe  plaintiff  berein  bad  gone  Into  posses- 
sion of  said  premises  and  bad  Incurred  con- 
siderable expense  in  fitting  them  up,  the  de- 
fendant berein  undertook  to  repudiate  tbe 
acts  of  her  husband  and  agent,  and  raised 
the  rent  to  |C0  a  month,  and  this  not  being 
paid  she  caused  to  be  instituted  four  succes- 
sive attachment  suits  against  tbe  plaintiff 
herein  to  recover  said  Increased  rental,  and 


was  engaged  In  prosecuting  these  to  the  great 
damage,  annoyance,  and  injury  of  the  plain- 
tiff hei^n,  whereupon  tbe  latter  began  a  suit 
in  equity  to  enjoin  tbe  further  prosecution  of 
said  actions,  and  to  compel  a  spedflc  per- 
formance of  tbe  agreement  for  a  lease  of  said 
premises.  In  her  complaint  in  said  equitable 
action  the  plaintiff  averred  that  she  was  be- 
ing and  would  be  greatly  damaged  and  injur- 
ed  by  the  further  maintenance  of  said  dvll 
actions,  but  did  not  spedfically  allege  or  pray 
for  or  prove  or  receive  Judgment  for  any  such 
damages  In  said  equity  suit  She  did,  bow- 
ever,  recover  a  Judgment  in  her  fftvor,  en- 
joining tbe  defendant  berein  from  further 
maintaining  or  prosecuting  said  dvil  actions, 
and  for  tbe  spedfic  performance  of  her  con- 
tract for  a  lease.  After  the  entry  of  tbiB 
Jndgment  In  tbe  equity  suit  plaintiff  com- 
menced tbe  present  action  for  malldons 
prosecution  of  said  four  dvU  suits  by  the  de- 
fendant, and  also  for  tbe  malidous  filing  and 
prosecution  of  a  cross-demand  by  tbe  defend- 
ant in  tbe  equity  case  Involving  the  gist  of 
said  dvil  suits.  Tbe  defendant  by  her  an- 
swer in  this  case  spedfically  denied  that  the 
plaintiff  bad  suffered  any  of  her  alleged  dam- 
ages by  reason  of  the  defendant's  malldons 
prosecution  of  her  former  suits,  or  by  reason 
of  tbe  presentation  of  her  cross-demand  In 
the  equity  case;  but  the  defendant  did  not. 
In  her  answer  herein,  present,  eitber  in  form 
or  substance,  a  plea  in  bar;  that  is  to  say, 
she  did  not  plead  that  tbe  plaintiff  in  this 
action  was  barred  from  maintaining  it  by  tbe 
fact  of  tbe  former  adjudication.  Notwith- 
standing this,  it  is  the  main  contention  of  the 
appellant  here  that  the  former  suit  In  equity 
of  tbe  plaintiff  and  tbe  Judgment  rendered 
therein  were  and  are  a  bar  to  the  present  ac- 
tion. 

[1]  We  cannot  give  our  support  to  this  con- 
tention for  two  reasons:  The  first  is  that  if 
the  defendant  intended  to  rely  on  the  Judg- 
ment in  the  former  action  as  a  bar  to  tbe 
present  one,  she  should  have  presented  a 
plea  to  that  effect  In  her  answer  berein ;  and 
her  failure  to  do  so  must  be  held  to  consti- 
tute a  waiver  of  that  defense.  Code  Civ. 
Proc.  I  434 ;  Schermerhom  v.  L.  A.  P.  R.  Co., 
18  Gal.  App.  454,  123  Pac.  351. 

[2]  The  second  and  more  substantial  rea- 
son is  that  tbe  institution  and  prosecution  to 
Judgment  of  the  equity  case  by  plaintiff  did 
not.  In  our  opinion,  operate  as  a  bar  to  the 
presoit  action.  Tbe  former  action  was  a 
suit  in  equity  to  compel  tbe  spedflc  perform- 
ance of  a  contract. for  a  lease,  and  to  restrain 
tbe  defendant  therein  from  maintaining  cer- 
tain civil  suits  based  upon  tbe  attempted  re- 
pudiation of  said  contract  The  averment  in 
that  case  of  the  plaintiff's  present  and  im- 
pending damage  arising  and  likely  to  arise 
from  the  further  prosecution  of  8aid  suits 
was  merely  Incidental  to  the  mala  relief 
sought    The  plaintiff  in  that  action  could  not 
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bave  Joined  the  present  action  for  the  mali- 
doos  prosecution  of  said  former  suits  on  the 
part  of  the  defendant  for  obvious  reasons, 
the  chief  of  which  is  that  a  cause  of  action 
for  the  malicious  prosecution  of  other  suits 
cannot  arise  until  the  determination  of  said 
suits  alleged  to  be  maliciously  maintained. 
This  condition  did  not  exist  until  the  judg- 
ment in  the  suit  in  equity  had  put  an  end  to 
the  further  maintenance  of  said  former  ac- 
tions. It  is  plain,  therefore,  that  the  Institu- 
tioa  of  that  suit  and  the  Judgment  obtained 
therein  could  not  constitute  a  bar  to  the  pres- 
ent acti<m. 

[3]  The  only  other  point  made  by  the  ap- 
pellant is  tliat  the  verdict  is  against  law,  be- 
cause it  Is  in  the  form  of  a  general  verdict 
In  a  case  tn  wtiich  there  are  five  separate 
counts.  As  to  the  first  four  counts  it  may  be 
said  that  the  objection  should  Iiave  l>een 
made  when  the  verdict  was  rendered  unless 
it  can  be  shown  that  as  to  any  one  of  these 
counts  It  would  be  an  Improper  verdict. 
There  Is  no  such  contention  here.  The  ap- 
pellant, however,  claims  that  she  was  entitled 
to  have  the  Jury  return  a  verdict  in  her  favor 
upon  the  fifth  count  or  cause  of  action.  The 
record  in  that  respect,  however,  shows  that 
the  court  did  not  permit  the  plaintiff  to  in- 
troduce any  evidence  in  support  of  that  count 
in  her  complaint;  nor  was  there  any  such  ev- 
idence presented  in  the  case;  and  the  court 
expres^  charged  the  Jury  that  the  fifth 
oount  was  to  be  eliminated  from  further  con- 
sideration, and  that  they  were  to  disregard 
it  in  their  verdict  Under  these  circumstanc- 
es there  can  be  no  presumption  that  the  ver- 
dict of  the  Jury  was  baaed  in  any  degree 
upon  that  count,  or  that  the  defendant  could, 
in  any  way,  have  been  injured  by  the  fact 
that  no  separate  finding  or  verdict  of  the 
Jury  was  made  upon  it 

We  discover  no  error  in  the  record. 

The  Judgment  and  order  are  aflSrmed. 


(26  Cal.  A.  318) 
SliAUGHTER  v.  GOLDBERG.  BOWBN  k 
CO.  et  al.     (Civ.  1228.) 

(IHstrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Jan.  14,  1915.  On  Petition  for  Re- 
hearing, Feb.  13,  1915.  Rehearing  Denied  by 
Supreme  Court  March  15,  1915.) 

1.  Death  ^=>11,  31— Aotioifa  fob  WBOKOFtn. 
Death— Right  to  Uecovbb. 

The  action  for  death  is  statutory,  and  the 
personal  representatives  of  the  deceased,  t>eing 
mere  trustees  for  the  heirs,  cannot  maintain  it 
ill  the  absence  of  heirs. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
lyig.  U  10. 15,  35,37-46, 48;  Dec.Dig.  «=>11, 31.] 

2.  Death  €=>49— Actions— Complaint. 

A  complaint  in  an  action  for  wronirful 
death,  brought  by  a  personal  representative, 
aiiist  allege  the  existence  of  heirs,  in  order  to 
state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
DiK.  P  64-66,  69;    Dec.   Dig.  «=49.] 


3.  Appeal  and  Ebbob  «=>1170— REVSBaAi/— 
Technicai.  Erbob. 

The  complaint,  in  an  action  by  a  personal 
representative  for  wrongful  death  of  her  intea- 
tate,  did  not  allege  that  there  were  any  heirs. 
Defendant's  general  demurrer  was  overruled,  and 
the  proof  showed  that  the  deceased  left  bdra. 
Code  Civ.  Proc.  i  475,  requires  the  disregard- 
ing of  errors,  unless  there  has  been  a  subitan- 
tiai  injurv  which  wonid  probably  change  the 
result  Held,  that  the  defect  was  cured  by  the 
proof. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  DIk.  {§  4032,  4066,  4076,  4098. 
4101,  4454,  454&-4645:    Dec.   Dig.  «S31170.] 

4.  Appeal   and    Ebbob   «=32S1— Objections 
AT  Tbial — Genebal  Demubbeb — Effect. 

Where  the  complaint,  in  a  suit  for  wrongful 
death,  did  not  allege  there  were  heirs,  a  general 
demurrer  does  not  sufficiently  apprise  plaintUI 
of  the  defect  so  as  to  relieve  defendant  of  the 
necessity  of  objecting-  to  evidence  of  heirship. 
[EJd.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  1299,  1352;  Dec.  Dig.  «=» 
231;    Pleading,  Cent  Dig.  |  1439.1 

5.  MtJNiciFAL  Cobpobatiohb  ®=3706— Stbeetb 

— INJUBIKS. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate, who,  while  riding  on  a  bicycle,  was  run 
down  by  defendant's  wagon  and  thrown  under 
the  wheels  of  another  vehicle,  an  instruction 
that,  when  vehicles  meet,  the  driver  of  each 
must  turn  seasonably  to  the  right  and  that  the 
mie  applies  when  a  wagon  meets  a  bicycle, 
merely  declared  the  statutory  law  of  the  road, 
and  could  not  have  been  understood  by  the  jury 
as  declaring  that  in  no  case  wotild  a  driver  l>e 
justified  in  turning  other  than  to  the  rig^t. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1518 ;  Dec  Dig.  «=s> 
706.] 

6.  Municipal  Cobporationb  «=3705— Stbeets 

— iNJVBIES^ACTIONa— Neoliqence. 

As  a  general  rule,  for  the  driver  of  a  ve- 
hicle to  violate  Pol.  Code,  |  2931,  requiring 
drivers,  when  vehicles  meet  to  turn  to  the 
right  is  negligence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1515-1517;  Dec. 
Dig.  «=9705.] 

7.  Municipal  Cobpobations  «=»705— Stbeets 
-Injuries. 

Where  tlie  driver  of  a  vehicle  on  the  wrong 
side  of  the  street  fails  to  see  a  cyclist  approach- 
ing bhn  in  plain  view,  and  runs  into  him,  it  is 
negligence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $|  1515-1517;  Dec. 
Dig.  €:»705.] 

&  Tbial  ®=s243— Use  of  Streets  —  Neoli- 
OENce — INSTBUCTIONB— Conflict. 

In  an  action  for  the  running  down  of  plain- 
tiiTB  intestate.  Instructions  that  in  exceptional 
cases  the  driver  b  justified  in  violating  the  rules 
of  the  road  are  not  in  conflict  with  plaintiff's 
instructions  announcing  the  customary  rtiles  of 
the  road. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dia.  $g  564,  565;    Dec.  Dig.  ®=»243.] 

0.  Trial   e=>296—lNSTBUCTi0N8  — Construc- 
tion  ToOETIlER. 

No  one  instruction  can  declare  all  the 
law,  and  the  fact  that  particular  instructions 
omitted  matters  presented  in  others  was  not 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  705-713,  715.  716.  718;  Dec.  Dig.  «=3 
296.]  ^ 
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10.  Municipal  Cobpobationb  «=»705— Imjxj- 
Moa  TO  Pebsons  on  Stbeets  —  Pbesukf- 
noNB. 

A  traveler  on  a  street  is  entitled  to  pr»- 
same  that  a  driver  will  obey  the  rales  of  the 
road. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  ||  1615-1617 ;  Dec. 
Dig.  «=>705.] 

11.  Municipal   Cobpobations   9=3706  — Use 

or  StBXXTS  —  CONTBIBTJTOBT  NKaUOENOE  — 

Acts  in  Emeboencies. 

Tliat  plaintiff's  intestate,  in  an  emergency, 
chose  the  more  dangerous  coarse  in  an  endeavor 
to  escape,  will  not  preclude  recover?  for  de- 
fendants' negligence,  as  a  matter  of  law,  even 
though  intestate  was  not  wholly  without  fault 
in  getting  into  danger,  but  the  question  of  prox- 
imate canae  is  for  the  jury. 

[Ed.  Note. — Fjot  other  cases,  see  Monidpal 
Corporations,  Cent  Dig.  {  1618;  Dea  Dig.  «=3 
706.] 

12.  Death  <S=>99— Actions— Damaoes. 
Deceased,  who  was  in  good  health  and  was 

23  years  old,  having  an  expectancy  of  over  40 
years,  earned  between  |10  and  $16  a  week.  He 
contribnted  his  earnings  to  the  support  of  his 
mother.  Held,  that  an  award  of  $10,000  in  her 
favor  could  not,  on  the  face  of  it  be  held  ex- 
cessive. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  a  128-130;   Dec.  Dig.  <3=>99.] 

Appeal  from  Suiierlor  Court,  Alameda 
County;   Wm.  H.  Waste,  Judge. 

Action  by  Rhoda  R.  Slaughter,  as  admin- 
istratrix of  tbe  estate  of  George  V.  Slaughter, 
deceased,  against  Goldberg,  Bo  wen  &  Cow  and 
another.  From  a  Judgment  against  the  nam- 
ed defendant.  It  appeals.    AflSrmed. 

Goodfellow,  Eells  &  Orrlck,  of  San  Fran- 
cisco, for  appellant  Henry  H.  Hart  and  Alt- 
ken  &  Altken,  all  of  San  Francisco,  for  re- 
spondent 

CHIPMAN,  P.  J.  The  action  Is  for  damages 
r^ulttng  from  the  death  of  plalntifTa  intes- 
tate, alleged  to  have  been  caused  by  defend- 
ants' negligence. 

Tbe  complaint  alleges: 

^e  appointment  of  the  plaintiff  as  admin- 
istratrix of  the  estate  of  the  deceased;  that  on 
Anguat  5,  1910,  the  date  of  the  accident,  the 
deceased  was  riding  his  bicycle  along  a  public 
Ktieet  in  the  city  of  Oakland;  that,  at  the  same 
time,  the  defendants'  wagons  were  being  driven 
along  the  same  street;  and  that  the  driver  of 
the  Goldberg,  Bowen  &  Co.  wagon  "bo  careless- 
ly and  negligently  drove  and  managed  said  hors- 
es and  wagon  that  by  reason  of  his  carelessness 
and  negligence,  said  horses  and  wagon  struck 
■aid  George  v.  Slaughter  and  his  bicycle  and 
overthrew  the  same,  throwing  the  said  George 
V.  Slaughter  directly  in  front  of  the  above-men- 
tioned wagon  driven  by  said  employ^  of  the 
Ransome-Crummey  Company,  and  said  employ^ 
of  said  defendant  Ransome-Crummey  Company 
so  carelessly  drove  and  managed  said  wagon  and 
draught  animals  driven  by  him  t^at  the  wheels 
of  said  wagon  so  driven  by  him  passed  over  the 
body  of  the  said  George  v.  Slaughter." 

It  is  then  alleged  that,  by  reason  of  the 
matters  just  stated,  the  plaintiff,,  as  adminis- 
tratrix, has  sustained  damages  in  the  sum  of 
$25,000 ;  and  the  prayer  is  that  judgment  be 
awarded  her  for  such  amount 

Roth  defendants  demurred  generally,  and 


defendant  Goldberg,  Bowen  ft  Co.  demurred 
specially  on  the  sole  ground  that  It  cannot  be 
determined  from  the  complaint  "in  what  de- 
fendant's alleged  negligence  consisted."  The 
demurrers  were  overruled,  and  defendant 
Goldberg,  Bowen  ft  Co.  answered,  denying 
the  averments  of  negligence,  and  alleging 
that  plaintiff's  intestate  was  guilty  of  con- 
tributory negligence. 

Inasmuch  as  no  verdict  was  rendered 
against  defendant  Ransome-Crummey  Co., 
reference  hereinafter  will  be  to  defendant 
Goldberg,  Bowen  &  Co.,  unless  otherwise 
noted. 

The  accident  occurred  at  about  10  o'clock 
on  the  morning  of  August  6,  1910,  in  the  city 
of  Oakland.  On  that  morning  a  heavily  load- 
ed wagon  belonging  to  defendant  Ranaome- 
Cnuumey  Co.  was  being  driven  slowly  in  a 
southern  direction,  towards  Oakland,  along 
the  westerly  or  right-hand  side  of  San  Pablo 
avenue,  and  eight  or  ten  feet  from  the  curb, 
as  testlQed  by  the  driver  of  the  wagon.  A 
double-track  street  railroad  runs  along  tbe 
middle  of  this  avenue.  The  distance  from 
this  westerly  car  track  to  the  curb  is  24  feet 
2  inches.  Tbe  avenue  is  64  feet  wide,  and  is 
crossied  by  Isabella  street  and  Athens  street, 
betweoi  which,  on  San  Pablo  avenue,  the  block 
is  230  feet  long.  Tbe  driver  of  tbe  Ransome 
wagon  testified  that  the  accident  occurred 
about  160  feet  from  Athens  street  No  other 
team  and  no  cars  were  passing  at  the  time, 
and  no  obstructions  of  any  kind  prevented  a 
clear  view  for  the  entire  block-  on  San  Pablo 
arenue. 

Witness  Annie  Krohne  testified: 

That  she  was  standing  in  front  of  her  store  on 
the  west  side  of  San  Pablo  avenue  and  about  40 
feet  north  from  the  comer  of  Isabella  street 
and  was  looking  north  towards  Athens  street; 
that  she  saw  the  deceased  riding  on  a  bicycle 
about  60  or  70  feet  from  her  and  abont  4  feet 
away  from  the  curb  and  ahead  of  the  Ransome 
waison;  that,  at  tbe  same  time,  defendant's  wag- 
on passed  her  going  north  near  the  curb — sbe 
thought  closer  to  the  curb  than  the  Ransome 
wagon  and  "on  the  same  side  of  tbe  street  that 
the  Ransome-Crummey  wagon  and  the  boy  were., 
•  •  •  When  the  Goldberg,  Bowen  Company 
wagon  passed  me  going  in  the  direction  of  the 
Ransome-Crummey  wagon,  it  went  pretty  fast 
The  horses  were  galloping." 

She  testified: 

"When  the  Goldberg,  Bowen  Company  wagon 
reached  the  place  where  the  boy  was  riding,  I 
saw  one  of  the  Goldberg-Bowen  horses  touch 
his  bicycle.  That  threw  the  boy  off  under  tbe 
wheels  of  the  Ransome-Crummey  wagon.  I 
saw  one  of  tbe  wheels  of  the  Ransome-Crummey 
wagon  pass  over  the  boy's  chest  I  ran  into  the 
store  then." 

Witness  Emma  Bankhead  was  standing 
about  26  feet  south  of  Isabella  street  in  front 
of  a  plumbing  shop  on  San  Pablo  avenue. 
Sbe  testified: 

That  the  Goldberg-Bowen  wagon  came  along, 
San  Pablo  avenue,  turned  into  Isabella  street 
and  shortly  afterwards  came  back  into  San  Pab- 
lo avenue,  and  "went  north  on  the  west  side 
of  the  street  •  •  •  up  towards  Athens  street 
Q.  Which  side  of  San  Pablo  street  was  it?    A. 
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On  the  wroDg  side.  On  the  west.  Tlie  Ran- 
some-Crummey  wagon  was  going  toward  Oak- 
land on  ttie  west  side  of  the  street;  on  the  same 
side  with  the  Goldberg-Bowen  Company  wag- 
Mi.  I  also  saw  a  boy  riding  a  bicycle  on  San 
Pablo.  He  was  a  little  in  front  of  the  horses 
of  the  Ransome-Crummey  wagon,  riding  at  a 
moderate  speed  towards  Oakland,  going  in  the 
same  direction  as  the  Ransome-Crummey  wag- 
on. The  Goldberg-Bowen  Company  wagon  hit 
his  wheel.  I  could  not  say  what  part  of  the 
wagon  hit  him." 

She  testified  that  she  could  not  say  wbetb- 
er  it  was  the  horses  or  the  vfagon  hit  the  boy 
but  that  the  bicycle  was  struck  and  she  saw 
the  boy  fall.    She  testified: 

"When  I  saw  the  Goldberg-Bowen  wagon  go- 
ing up  San  Pablo  avenue,  after  it  came  back 
from  Isabella  street,  just  before  the  boy  was 
struck,  it  was  going  fasL" 

The  theory  of  the  defendant  was  that  after 
its  wagon  had  come  alongside  of  the  Ransome 
wagon,  between  it  and  the  curb,  the  boy  sud- 
denly came  from  behind  the  Ransome  wagon 
and  tried  to  pass  between  the  two  wagons, 
but  became  confused  and  ran  his  wheel  into 
the  defendant's  wagon,  and  was  thrown  un- 
der the  Ransome  wagon.  This  theory  was 
supported  by  the  testimony  of  defendant's 
driver,  Bert  Call,  and  some  other  witnesses, 
but  manifestly  was  not  accepted  by  the  Jury. 
Cau  testified: 

"I  first  saw  the  boy  when  the  two  wagons  were 
about  opposite  each  other.  When  I  had  come 
in  between  the  Ransome  company  wagon.  I 
didn't  see  him  when  I  was  out  by  the  track." 
He  was  asked  how  far  away  from  him  the  boy 
was  when  he  first  saw  him.  "A.  When  he  was 
about  100  feet  behind  the  wagon." 

He  testified: 

"He  was  coming  up  on  the  pedals — riding  on 
the  pedals,  with  his  bead  down.  He  would  look 
down  a  while,  while  he  was  riding,  off  from  the 
seat,  and  he  would  look  to  see  where  be  was 
going.  When  I  turned  to  see  how  close  to  the 
curb  I  was  getting,  I  was  going  to  stop  right 
there.  All  of  a  sudden  I  seen  him  dart  from 
behind  the  Ransome-Crummey  wagon;  and  of 
course  when  I  saw  him  coming  I  saw  he  was 
confused.  He  ran  into  my  wagon,  and  it  threw 
him  under  the  Ransome-Crummey  wagon.  I 
turned  around  Just  in  time  to  see  the  wheel  pass 
0T«r  his  body." 

He  testified  that  he  bad  a  delivery  to  make 
on  Athens  street,  and  he  went  to  the  westerly 
side  of  San  Pablo  avenue  on  his  way  because 
be  bad  an  inquiry  to  make  on  his  own  ac- 
count at  a  furniture  store  on  that  side  of  the 
avenue.  Tbe  Jniy,  no  doubt,  believed  that 
the  driver  saw  tbe  deceased  as  he  testified, 
but  that  it  was  when  the  deceased  was  riding 
his  wheel  in  advance  of  and  not  behind  the 
Ransome-Crummey  Wagon. 

The  issues  of  fact  were  tried  by  a  Jury, 
and  a  general  verdict  rendered  in  favor  of 
plaintiff  against  defendant,  assessing  the 
damage  at  $10,000,  and  Judgment  was  ac- 
cordingly entered.  A  motion  for  a  new  trial 
was  denied,  and  the  appeal  is  from  the  Judg- 
ment and  order. 

11 ,  2]  Passing  the  special  demurrer  without 
discussion,  appellant  urges  with  much  confi- 
dence that  the  general  demurrer  should  have 
been  sustained  for  tbe  reason  "that  the  com- 


plaint utterly  failed  to  show  the  existence 
of  any  heirs."  That  the  action  for  death  is 
statutory,  that  the  personal  representative  of 
the  deceased  is  permitted  to  bring  the  action 
merely  as  a  statutory  trustee  for  the  boieflt 
of  the  heirs,  and  that,  in  the  absence  of 
heirs,  no  action  lies.  Is  not  disputed  and  is 
well  settled.  Munro  v.  Dredging  Co.,  84 
Cal.  622,  24  Pac.  303,  18  Am.  St  Rep.  248; 
Redfield  v.  Oakland,  etc,  By.  Co.,  110  CaL 
290,  42  Pac.  822,  1063;  Salmon  y.  Ratbjeus, 
162  Cal.  294,  92  Pac.  733.  It  is  equally  well 
settled  that  the  existence  of  heirs  is  an  es- 
sential element  in  the  cause  of  action  for 
death,  and  must  be  alleged  in  the  complaint, 
falling  In  which  no  cause  of  action  would  be 
stated.  Webster  v.  Norwegian  Mfg.  Co.,  137 
Cat  899,  70  Paa  276,  92  Am.  St  Rep.  181 ; 
Ruiz  V.  Santa  Barbara,  etc.,  Co.,  164  Cal.  188, 
128  Pac.  330.  Appellant  not  only  relies  npoa 
these  propositions,  but  It  contends  that,  with- 
out such  averments,  the  complaint  will  not 
sustain  a  Judgment  In  favor  of  plaintilf,  and 
furthermore  that  the  defect  is  not  cured  by 
the  verdict 

[3]  Respondent  replies :  First,  that  the  com- 
plaint, aided  by  tbe  answer,  was  sufficient, 
for  the  reason  that  defendant  denied  that 
plaintilf  had  sustained  damage  "as  admin- 
istratrix or  otherwise,"  thus  raising  an  la- 
sue  as  to  plaintUTs  having  been  damaged 
personally  as  an  heir;  that,  as  no  one  but 
an  heir  can  sustain  damage,  an  allegation  of 
damage  to  plaintiff  necessarily  implies  that 
plalntur  is  an  heir,  in  the  absence  of  a  spe- 
cial demurrer;  second,  that  the  admission 
of  evidence  without  objection  cured  the  omis- 
sion of  tbe  allegation.  Upon  this  latter 
point  plaintiff  testified  without  objection 
that  deceased  was  her  son;  that  she  had  a 
husband,  father  of  deceased;  that  deceased, 
at  the  time  of  his  death,  was  contributing 
of  his  earnings  to  the  support  of  his  par- 
ents, and  for  several  years  prior  thereto  had 
been  doing  so,  and  many  other  facts  as  to 
his  relationship  to  the  family. 

If  seems  to  us  that  respondent's  second 
point  in  reply  to  appellant's  contention  must 
be  sustained.  We  have  examined  the  Cali- 
fornia cases  on  which  appellant  relies,  and 
find  that  in  none  of  them  does  it  appear  that 
proof  of  the  omitted  essential  averment  was 
made  without  objection.  They  are  cases  in 
which  tbe  question  arose  on  demurrer,  plain- 
tiff declining  to  amend  and  Judgment  against 
him  on  the  demurrer,  or  cases  of  appeal  on 
the  Judgmmt  roll  alone,  or  on  Judgment  up- 
on the  verdict  where  the  evidence  upon  which 
the  verdict  was  rendered  was  not  brought 
up  or  did  not  affirmatively  show  that  proof 
of  the  omitted  averment  was  made  without 
objection.  In  some  of  the  cases  the  rule  Is 
stated  as  broadly  as  contended  for,  but  an 
examination  will  show  that  the  facts  did  not 
warrant  it  The  cases  dted  In  the  opening 
brief  and  relied  upon  by  defendant  are 
Buckman  v.  Hatch,  139  Cal.  55,  72  Pac.  445; 
Bane  v.  Peerman,  125  CaL  220,  67  Pac.  886; 
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Barley  t.  Byan,  119  Cal.  71,  51  Pac.  20; 
Cameron  ▼.  Ah  Quong,  8  CaL  App.  312,  96 
Pac:  1026;  Carpenter  t.  Sibley,  153  Cal.  215, 
94  Pac  879,  15  L.  S.  A.  (N.  S.)  1143,  126 
Am.  St  Bep.  77,  16  Ann.  Caa.  484;  Wells 
Fargo  Go.  y.  McCarthy,  5  Cal.  Appi  301, 
90  Pac.  203;  Bnrke  t.  Magulre,  154  CaL  456, 
96  Pac.  21;  Alexander  t.  McDow,  108  CaL 
25,  41  Pac.  24. 

We  do  not  feel  disposed  to  examine  the 
nnmerons  cases  cited  by  the  parties:  It 
■eema  to  us  that  the  reformed  procedure 
wonld  receive  a  decided  shock  if  a  defend- 
ant should  be  permitted  to  stand  by  and 
without  objection  allow  an  Issue  to  be  tried 
as  though  properly  presented  by  the  plead- 
ings and  on  appeal  escape  the  consequences 
by  rialming  that  the  complaint  failed  to  pre- 
sent such  issue.  If  there  ever  was  a  case 
where  section  475  of  the  Code  of  Civil  Pro- 
cedure was  intended  to  apply,  this,  it  seems 
to  us,  Is  one.  In  Texas  &  Pac.  By.  Co.  v. 
Lacey,  185  Fed.  226,  107  G.  C.  A.  832,  the 
action  was  similar  to  the  one  here,  and  the 
statute  gave  the  right  to  the  parents  only  if 
the  deceased  left  no  widow  or  minor  chil- 
dren. The  complaint  was  silent  as  to  the  ex- 
istence of  heirs,  as  is  the  present  complaint 
After  stating  that  an  amendment  would  no 
doubt  have  been  allowed  In  the  lower  court 
had  the  objection  been  there  presented,  the 
conrt  said: 

"The  point  if  it  occurred  to  counsel— and  it 
probably  did  not— was  held  In  ambash  till  the 
case  reached  this  court  when  it  came  out  in  the 
open.  We  think  it  is  too  late  to  present  that 
defense.  *  *  *  If  there  were  no  statutes  or 
local  decisions  to  sustain  the  view,  we  would 
hold,  nevertheless,  that  a  defendant  would  not 
be  permitted  to  successfully  urge  the  alleged  de- 
fect In  this  court  after  entering  a  general  de- 
nial and  trying  the  case  on  the  merits  in  the 
lower  court  and  having  failed  to  suggest  the 
aDeged  defect  in  that  court" 

[4]  Nor  do  we  think  it  can  be  said  that  the 
general  demurrer  sufficiently  apprised  plain- 
tUf  of  the  defect  and  relieved  defendant  from 
the  necessity  of  objecting  to  the  evidence. 
In  Henderson  v.  Sizemore  (Ky.)  104  S.  W. 
722,  it  was  said: 

"It  would  be  trifling  with  Justice  to  hold  at 
this  late  stage  of  the  proceeding  that  the  judg- 
ment should  be  reversed  for  the  error  in  failing 
to  sustain  a  demurrer  to  the  petition.  Especial- 
ly in  view  of  section  134  of  the  Civil  Code  of 
Practice,  providing  that  the  conrt  must  in  ev- 
ery stage  of  any  action  disregard  any  error  or 
defect  in  the  proceedings  which  does  not  affect 
the  substantial  rights  of  the  adverse  party." 

See  Abner  Doble  Go.  y.  Keystone,  etc..  Go., 
145  CaL  490,  495,  78  Paa  1050;  CarroU  v. 
Brlggs,  138  CaL  452.  455,  71  Pac.  601. 

In  the  case  here  the  trial  proceeded  in  all 
respects  as  though  the  pleadings  sufficiently 
presented  the  issue  as  to  there  being  heirs 
and  precisely  as  it  would  had  the  complaint 
contained  the  allegation  which  it  is  Insisted 
it  should  have  contained.  Why,  then,  should 
the  case  go  back  to  have  the  complaint 
attended,  as  it  is  manifest  that  the  proofs 
wonld  be  the  same?    How  can  it  be  said  that 


defendant  has  sustained  "substantial  injury 
and  that  a  different  result  would  have  been 
probable  if  such  error  •  •  *  or  defect  had 
not  occurred"?  Code  Civ.  Proc.  {  475;  sec- 
tion 4^,  art  6,  Const,  as  recently  amended. 

[S,  6]  Ai^iellant  claims  error  In  the  giving 
of  plaintiffs  instructions  numbered  XXIII 
and  XXIV  on  the  "law  of  the  toad": 

"If  the  driver  of  the  Goldberg-Bowen  wagon 
could  have  turned  seasonably  to  the  right  of  the 
center  of  the  highway  so  as  to  pass  the  Ran- 
Bome-Crunmiey  wagon  without  Interference,  and 
did  not  do  so,  he  should  have  done  so,  so  far 
as  the  rights  of  decedent  were  concerned,  and 
was  guilty  of  negligence  toward  George  V. 
Slaughter,  the  deceased,  if  said  Slaughter  was 
then  riding  «n  the  right  of  the  center  of  the 
road. 

"The  rule  that  when  vehides  meet  the  driv- 
er of  each  must  turn  seasonably  to  the  right 
of  the  center  of  the  highway  applies  when  a 
wa^n  meets  a  bicycle.  If  the  deceased  was 
ridmg  in  front  of  the  Bansome-Crummey  wag- 
on, and  the  driver  of  the  Goldberg-Bowen  wagon 
could  have  turned  to  the  right  of  the  center  of 
the  highway  when  he  met  him,  and  did  not  do 
so,  that  in  itself  was  negligence  on  the  part  of 
said  driver." 

It  is  contended  that  these  instructions  per- 
mitted of  no  excuse  or  extenuation  by  de- 
fendant, and  "in  effect  told  the  Jury  -to  find 
the  issue  of  negligence  against  the  defendant 
for  it  was  never  denied  that  defendant's 
wagon  was  on  the  left  of  the  center  of  the 
street"  We  do  not  think  the  court  intended 
to  say  that  under  all  conceivable  dream- 
stances,  it  would  be  negligence  for  a  vehicle 
meeting  another  to  turn  to  the  left  or  omit 
to  turn  to  the  right  Circamstances  might 
be  such,  as  appellant  well  snggests,  when 
this  might  cause  collision  rather  than  avoid 
it  What  the  court  intended  to  say,  and 
what  the  Jury  was  authorized  to  interpret 
the  court  as  saying,  was  what  the  statute 
lays  down  as  the  rale: 

"When  vehicles  meet  the  drivers  of  each 
must  turn  seasonably  to  the  right  of  the  center 
of  the  highway,  so  as  to  pass  without  interfer- 
ence."    Pol.  Code,  S  2931. 

It  was  not  intended,  nor  do  we  think  the 
Jury  coald  have  so  understood  the  conrt,  that 
the  failure  of  defendant's  driver  to  tarn  to 
the  right  determined  all  questions  of  negli- 
gence against  defendant  Other  instructions 
given  by  the  court  show  plainly  that  this 
must  be  so.  Upon  the  general  proposition 
that  a  violation  of  a  statutory  requirement 
constitutes  negligence,  the  instructions  were 
correct  Where  the  plaintiff  was  injured  by 
a  runaway  horse,  left  unfastened  In  the 
street  in  violation  of  an  ordinance,  it  was 
said  the  court  might  have  instructed  that 
the  proof  established  negligence.  Slemers  y. 
Eisen,  54  Cal.  418.  It  was  said  in  Fenn  y. 
Clark,  11  Cal.  App.  79,  81,  103  Paa  944,  945: 

"It  has  been  repeatedly  declared  by  the  Su- 
preme Court  of  this  state  that  the  failure  to 
perform  a  duty  imposed  bv  statute  or  municipal 
ordinance  constitutes  negligence." 

See  Besee  v.  L.  A.  Tr.  Co.,  149  Cal.  131, 
139,  85  Pac.  152,  5  L.  B.  A.  (N.  S.)  1059. 
Instractlons  were  mven  upon  the  question 


Digitized  by  VjOOQ  IC 


94 


147  PACIFIC  REIPORTBB 


(CaL 


of  the  alleged  contributory  negligence  of  de- 
ceased and  upon  tbe  circumstances  immedi- 
ately attending  tbe  accident,  sbowing  that  all 
these  matters  were  to  be  considered  by  the 
Jury.  We  do  not  think  there  can  be  any 
doubt  that  these  vehicles  were  "meeting,"  in 
the  sense  of  the  statute.  Defendant's  wagon 
was  traveling  on  the  same  side  of  tbe  street 
at  a  fast  gait,  in  close  proximity  to  and  fac- 
ing tbe  Ransome  wagon  and  the  bicycle  rid- 
den by  deceased. 

[7]  The  Jury  were  authorized  to  believe 
that  defendant's  driver  saw  deceased  and 
the  Ransome  wagon  as  he  approached  them. 
If  he  did  not  see  them  it  was  gross  negli- 
gence not  to  have  seen  them,  as  he  was  di- 
rectly in  front  of  them  and  on  the  side  of 
the  street  which  called  for  vigilance  and  cir- 
cumspection on  his  part. 

[I,  I]  It  Is  contended  that  tbe  instructions 
above  referred  to  were  in  conflict  with  cer- 
tain Instructions  given  at  defendant's  re- 
quest. If  our  view  of  plaintiff's  lofstructions 
is  correct,  we  see  no  necessary  conflict  be- 
tween them  and  defendant's  Instructions, 
which  informed  the  Jury  that  the  mere  fact 
of  passing  on  the  left  did  not  constitute  neg- 
ligence; that  a  driver  may  use  any  part  of 
the  street  when  necessary,  and,  whether  on 
one  side  or  the  other,  the  question  of  negli- 
gence depends  on  the  circumstances.  These 
directions  were  favorable  to  defendant,  but 
the  question  was  still  left  with  the  Jury 
whether  or  not  the  driver  could  have  turned 
to  the  right  or  was  negligent  in  not  turning 
to  tbe  right  or  in  failing  to  do  so  or  to  stop 
when  be  saw  the  position  of  deceased.  It 
will  be  observed  that  plaintifTs  instructions 
relate,  at  least  in  part,  to  defendant's  duty 
toward  deceased,  whose  position,  as  the  evi- 
dence warranted  the  Jury  in  finding,  was  In 
the  space  between  the  Ransome  wagon  and 
tbe  curb  or  in  front  of  it  as  defendant  ap- 
proached. As  to  defendant's  criticism  that 
tbe  instructions  did  not  take  into  account 
that  the  question  of  proximate  cause  of  the 
injury  was  involved,  this  may  be  said:  No 
single  Instruction  can  embody  all  tbe  law. 
There  were  full  Instructions  upon  the  ques- 
tion of  defendant's  alleged  negligence  being 
the  proximate  cause  of  the  injury.  Stein  v. 
United  Railroads,  169  Gal.  368,  372,  113  Pac. 
663. 

[10]  Error  is  predicated  of  the  foUowtng 
Instruction  numbered  plaintiff's  XXV: 

"If  the  deceased  was  behind  the  Ranaome- 
Crummey  wagon  and  saw  the  Goldberg-Boweo 
wagon  coming,  before  it  reached  tbe  Ransome- 
Crummey  wagon,  he  had  a  right  to  presume 
that  the  Goldberg-Bowen  wagon  would  pass  to 
the  east  of  the  Ransome-Grummey  wagon,  pro- 
vided it  was  possible  for  it  to  do  so ;  and,  if 
he  himself  attempted  to  pass  the  Ransome- 
Crummey  waRon  on  the  west,  he  is  not  charge- 
able with  negligrnce,  unless  he  knew,  or  should 
have  known,  tlist  the  driver  of  the  Goldberg- 
Bowen  wagon  would  not  or  could  hot  turn  to 
tbe  right.  And  if  deceased  was  in  front  of  the 
Ransome-Crummey  horses,  and  saw  the  Gold- 
berg-Bowen wagon  coming,  be  had  a  right  to 


presume  that  tbe  Goldberg-Bowen  wagon  would 
pass  to  the  east  of  him.*' 

It  la  claimed  that  upon  fbe  autbority  of 
Hutson  T.  Southern,  etc..  By.  Co.,  ISO  CaL 
701,  89  Pac.  1093,  this  instruction  requires  a 
reversal  of  tbe  Judgment  The  objection  is 
to  the  last  paragraph  of  the  instruction.  We 
do  not  see  that  the  case  cited  Is  at  all  con- 
trolling Id  this  case.  It  deals  with  the  case 
of  a  driver  of  a  team  of  horses  approaching 
a  railroad  track  and  his  duty  to  stop  and  lis- 
ten, even  though  he  does  not  hear  a  bell 
ringing  or  see  the  coming  cars.  The  instruc- 
tion objected  to  is  no  more  than  a  statement 
that  the  deceased  had  a  right  to  presuma 
that  defendant's  driver  would  obey  the  law, 
especially  under  the  circumstances  shown, 
that  the  deceased  was  rightfully  pursuing  bis 
course  in  a  position  of  safety.  The  rule  as 
applicable  to  this  case  is  more  correctly 
given  In  Medlin  v.  Spazier,  23  CaL  App.  242, 
137  Pac.  1078. 

[11]  Error  Is  assigned  in  giving  tbe  fol- 
lowing instruction: 

"PlaintifiTg  VIII.  When  a  person  is  in  immi- 
nent danger,  he  is  not  called  upon  to  ezerdae 
that  intelligence  and  judgment  be  would  be  ex- 
pected to  exercise  were  he  not  in  danger.  So 
if  a  party  in  imminent  danger  has  two  ways 
open  to  him,  but  has  not  the  time  to  stop  and 
investigate  and  determine  which  is  the  right  or 
safe  way  and  which  is  the  wrong  or  unsafe  way, 
his  choosing  the  latter  is  not,  under  the  circum- 
stances, negligence  on  his  part.  So  if  von 
should  find  from  the  evidence  in  the  case  that 
deceased  found  himself  in  imminent  danger  or 
bad  reasonable  ground  to  believe  that  he  was 
in  such  danger,  and  had  not  time  to  stop  and 
consider  and  determine  tEe  better  course  to 
pursue,  then  you  are  instructed  that  his  choos- 
ing to  turn  one  way  instead  of  the  other  in  such 
emergency  was  not  negligence  on  his  part,  even 
though,  in  so  doing,  he  may  have  ridden  right 
against  the  approaching  team  or  wagon  instead 
of  away  from  it" 

The  critidam  is  that: 

"This  rule  has  no  application  where  the  pee- 
son  injured  has  placed  himself  in  the  position 
of  danger;  in  such  case  the  confusion  of  mind 
obviously  arises  out  of  his  own  act" 

In  Harrington  v.  L.  A.,  ete.,  Ry.  Co.,  140 
CaL  514,  74  Pac.  15,  63  L.  R.  A.  238,  08  Am. 
St  Rep.  86,  deceased  was  admittedly  negli- 
gent In  placing  himself  in  a  position  of  dan- 
ger, and  such  also  was  the  situation  as  to 
plaintiff  in  Kramm  v.  Stockton  Elec.  B.  Co., 
3  Cal.  App.  616,  86  Pac.  738,  003;  Id..  22 
CaL  App.  737,  136  Pac.  523.  Tbe  Jury  were 
fully  and  quite  favorably  instructed  by  the 
court,  at  defendant's  request  upon  defend- 
ant's theory  that  deceased  "voluntarily  plac- 
ed himself  in  a  point  of  danger"  by  riding 
into  tbe  space  between  the  two  wagons.  The 
Jury,  by  their  verdict,  found  that  this  the- 
ory was  untenable,  and  that  deceased  was 
not  in  a  dangerous  position  through  his  own 
fault  But,  had  he  been,  the  rule  in  this 
state  does  not  preclude  recovery.  The  Jury 
were  to  decide,  in  view  of  all  the  circum- 
stances, at  whose  door  must  rest  the  charge 
of  proximate  cause  for  the  injury. 
I     It  ia  further  contended  that  tbe  instmc- 
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tions  upon  tbe  last  clear  chance  doctrine 
were  outside  the  issues,  and  therefore  er- 
roneous. Under  the  allegations  of  negligence 
found  in  tbe  complaint  and  the  issues  raised 
by  tbe  answer,  it  was  proper,  as  was  done, 
to  Inquire  into  all  the  circumstances  sur- 
rounding the  accident.  Defendant  alleged 
contributory  negligence  of  deceased  which 
presupposed  negligence  of  defendant.'  Lin- 
forth  V.  S.  P.  Gas,  etc.,  Co.,  156  Cal.  58,  66, 
103  Pac.  320,  19  Ann.  Cas.  p30.  The  evl- 
dmce,  we  think,  shows  that  the  instruction 
was  proper.  Besides,  we  cannot  see  that  it 
was  harmful. 

There  are  two  other  assignments  of  error 
which  we  do  not  deem  of  sufficient  import- 
ance to  require  notice. 

[12]  It  is  finally  contended  that  the  yer- 
dlct  of  $10,000  was  excessive.  Mrs.  Slaugh- 
ter, motlier  of  deceased,  aiid  plaintiff,  testi- 
fied: 

That  he  was  23  years  old  at  the  time  of  his 
death;  that  he  "graduated  from  the  grammar 
■chool  when  he  was  15  years  old,"  at  Marys- 
Tille;  that  he  worked  after  gchool  in  the  can- 
neries and  during  racations ;  was  for  two  years 
janitor  of  the  Episcopal  Church ;  worked  in  a 
furniture  store;  agent  for  the  Tribune  after 
they  moved  to  Oakland.  "He  was  my  main 
rapport."  She  was  asked  when  he  began  to 
work  and  contribute  to  the  support  of  tbe  fam- 
ily._  "A.  Jus^  as  soon  as  he  left  school,  and 
before  he  left  school  he  used  to  deliver  papers 
after  school.  When  he  took  the  papers  after 
school,  it  was  a  small  amount  montnly,  but  aft- 
er he  quit  school,  from  16  years  on,  regularly 
I  could  depend  on,  I  had  a  regular  salary,  be- 
cause he  was  an  ambitious  boy.  He  always 
averaged  $10  and  more,  never  less  than  $10  a 
week.  In  the  cannery,  of  course,  he  used  to 
average  about  $14  or  $16.  The  boy's  condition 
of  health  was  fairly  well.  He  was  always  at 
home  with  me.  He  never  was  a  boy  to  run 
■round  or  dissipate  or  get  in  bad  company.  I 
could  depend  upon  him  night  and  day  when  he 
was  not  at  work.    He  was  not  married." 

It  was  admitted  by  defendant  that,  accord- 
ing to  tbe  American  table  of  mortality,  tbe 
expectancy  of  life  of  a  person  23  years  old 
is  40.2  years. 

There  is  no  evidence,' aside  from  tbe  amount 
of  tbe  damages,  from  wbicb  it  can  be  in- 
ferred that  the  Jury  were  actuated  in  the 
slightest  degree  by  passion,  prejudice,  or  by 
corrupt  motives.  Tbe  amount  In  itself  is  not 
sncb  as  "to  suggest  at  first  blush,  passion, 
or  prejudice  or  corruption  on  the  part  of  the 
Jury."  Hale  v.  San  Bernardino,  etc.,  Co.,  156 
CaL  715,  106  Pac.  84 ;  Bond  v.  United  Rail- 
roads, 159  Cal.  286,  113  Pac.  366,  48  L.  R. 
A.  (N.  S.)  687,  Ann.  Cas.  1912C,  50.  This  sub- 
ject has  been  so  frequently  discussed  by  our 
appellate,  courts  and  under  so  many  different 
conditions  of  facts  that  it  would  be  difficult 
to  throw  any  additional  light  upon  it  We 
can  discover  no  rule  of  law  which  would  war- 
rant  our  holding  tbe  verdict  In  the  present 
case  to  be  excessive,  and  we  content  ourselves 
with  referring  to  some  of  tbe  cases,  in  addi- 
tion to  tbe  two  above  cited,  which  we  think 
frUy  Justify  our  conclusion :    Redfleld  y.  Oak- 


land Con.  Co.,  110  Cal.  285,  42  Pac  822, 1063  J 
Hillebrand  v.  Standard  Biscuit  Co.,  139  Cal. 
233,  73  Pac.  163 ;  Skelton  v.  Pacific  Lumber, 
etc.,  Co.,  140  Cal.  507,  74  Pac.  13;  Bowen  v. 
Sierra  Lumber  Co.,  3  Cal.  App.  313,  84  Paa 
1010;  McGrory  v.  Pac.  Elec.  Co.,  22  Cal, 
App.  671,  136  Pac.  303. 
The  Judgment  and  order  are  affirmed. 

We  concur:    HART,  J.;   BURNETT,  J. 

On  Petition  for  Rehearing. 

PER  CURIAM.  We  are  asked  to  grant  a 
rehearing  in  order  that  we  may  reconsider 
the  single  question:  Did  tbe  evidence  that 
deceased  left  heirs,  offered  and  admitted  at 
tbe  trial  without  objection,  cure  tbe  failure 
to  allege  the  fact  in  the  complaint?  What- 
ever answer  to  this  question  may  be  found  in 
the  decisions  of  our  Supreme  and  appel- 
late courts  (and  it  must  be  admitted  that  in 
some  of  jthem  a  negative  answer  finds  sup- 
port), we  are  satisfied  that  tbe  rule  should 
be  as  we  have  held.  If  we  have  eried  ap- 
pellant has  a  speedy  means  of  redress  by 
petition  for  hearing  in  the  Supreme  Court 

Inasmuch  as  section  4%,  art.  6  of  the  Con- 
stitution, as  recently  amended,  was  not  re- 
ferred to  in  tbe  briefs,  and  its  effect  in  cases 
of  this  character,  has  not  been  passed  upoui 
so  far  as  we  are  advised,  we  withdraw  the 
citation  and  all  reference  to  it  as  authority 
for  our  decision. 

Tbe  petition  Is  denied. 


(2G  Cal.  A.  385) 

PEOPLE  V.  CAMP.    (Cr.  287.) 

(District  &>urt  of  Appeal,  Third  District,  Call- 
fomia.    Jan.  21,  1915.) 

1.  CBnaNAL  Law  «=»507—Accomplicb— Ca- 
pacity—Statutes. 

A  boy  under  14  years  of  age,  whose  assent 
to  the  offense  of  lewd  and  lascivious  conduct 
with  a  boy  under  tbe  age  of  14  years,  denounced 
by  Pen.  Code,  $  288,  was  passive,  rather  than 
an  intelligent  and  voluntary  choice  characteriz- 
ing actual  consent  to  the  crime  and  criminal 
participation  therein,  and  as  to  whose  knowl- 
edge of  its  wrongfulness  there  was  no  proof, 
could  not  be  an  accomplice,  since  the  statute  ex- 
pressly declares  that  all  persons  are  capable  of 
committing  crimes,  except  children  under  the 
age  of  14,  in  the  absence  of  clear  proof,  tba^  at 
the  time  of  committing  the  act  charged  against 
them,  they  knew  its  wrongfulness. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §}  1082-1096;  Dec.  Dig.  «=» 
507.] 

2.  CsnaNAi.  Law  ^=>814— PBOSEctrrioN— In- 
BTBUCTION — Support  in  Evidknck. 

In  a  criminal  prosecution,  where  there  was 
complete  corroboration  of  the  testimony  of  the 
prosecuting  witness,  defendant's  requested  in- 
struction on  the  theory  that  there  was  no  cor- 
roboration was  properly  refused  as  without  ba- 
sis in  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1821,  1833,  1839,  1860, 
1865,  1883,  1890,  1924,  1979-1986,  1987;  Dec. 
Dig.  (S=>814.] 
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S.  OsnaKAi.  Law  «s»476  — Evidence  — Bbc- 

FBKT  TESnUOHT. 

In  a  proaectttion  under  Pen.  Code,  i  288, 
for  lewd  and  lascivious  conduct  with  a  boy  un- 
der the  age  of  14  years,  expert  medical  evidence 
as  to  what  effect  such  acts  would  have  in 
"arousing  the  feelings  or  gratifying  the  lust  or 
passions  of  sexual  desires  of  the  man  in  the 
case"  was  properly  Emitted. 

[Ed.  Note.— Por  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 1062;   Dec.  Dig.  «=:»476.] 

4.  OBnaNAi.  Law  «3>11^— HABiaxas  Erbor 
—Admission  of  E<zpebt  Testikont. 

Error,  if  any,  in  admitting  such  expert  tes- 
timony was  without  prejudice,  where  no  other 
inference  than  the  one  stated  in  sach  testimony 
could  possibly  be  drawn. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  CMg.  U  754,  3088,  ^80,  3137-3143 ; 
Dec.  Dig.  <8=3ll%.] 

Appeal  from  Sajperlor  Court,  Sacramento 
County;    Malcolm  C.  Glenn,  Judge. 

Charles  Camp  was  convicted  of  lewdness, 
and  be  appeala    AfSnned. 

Charles  A.  Tuttle,  of  Sacramento,  for  ap- 
pellant IT.  S.  Webb,  Atty.  Oen.,  and  J. 
Charles  Jones,  Deputy  Atty.  Oen.,  tor  the 
People. 

BURNETT,  J.  Appellant  was  convicted, 
under  an  Indictmetit,  of  the  offense  de- 
nounced by  section  288  of  the  Penal  Code,  of 
lewd  and  lascivious  conduct  with  a  boy  un- 
der the  age  of  14  years.  It  Is  not  claimed 
that  the  evidence  is  Insufficient  to  support 
the  verdict,  or  that  there  was  any  Irregular- 
ity in  the  trial,  except  In  two  particulars. 

In  the  first  place,  complaint  is  made  that 
the  court  refused  to  give  the  following  In- 
structions requested  by  defendant: 

"A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice,  unless  he  be  corroborat- 
ed by  such  other  evidence  as  shall  tend  to  con- 
nect the  defendant  with  the  commission  of  the 
offense,  and  the  corroboration  is  not  sufficient 
if  it  merely  shows  the  commission  of  the  offense 
or  the  circumstances  thereof;"  and  "you  are 
instructed  that  (prosecuting  witness)  is  an  ac- 
complice in  this  case,  if  you  believe  from  the 
evidence  that  he  consented  to  the  act  charged, 
and  in  that  event  his  testimony  must  be  corrob- 
orated as  I  have  instructed  you  in  the  last  in- 
struction." 

On  these  proposed  Instructions  the-  trial 
court  made  the  following  indorsement: 

"Refused ;  no  question  of  accomplice  men- 
tioned;   not  applicable  to  facts." 

[1]  There  seem  to  be  two  sufficient  rea- 
sons for  the  action  of  the  trial  court.  One 
is  that  there  was  no  substantial  showing  that 
the  prosecuting  witness  was  an  accomplice. 
He  could  not  be  an  accomplice  unless  be  un- 
derstood and  appreciated  the  wrongfulness 
of  the  act  and  consented  to  its  perpetration. 
As  to  his  knowledge  of  the  nature  of  the 
offense,  the  law  prescribes  the  same  test  as 
it  does  for  a  principal.  And  the  statute  has 
provided  a  rule  to  be  applied  to  the  case  of 
minors  as  follows: 

"Who  Are  Capable  of  Committing  Crimes. 
All  persons  are  capable  of  committing  crimes 
except  those  belonging  to  the  following  classes : 


1.  Children  under  the  age  of  fourteen,  in  the 
absence  of  clear  proof  that  at  the  time  of  com- 
mitting the  act  charged  against  them,  they 
knew  its  wrongfulness.    •    •    • " 

The  prosecuting  witness  being  under  the 
age  of  14,  the  aforesaid  presumption  would 
apply,  and  "(flear  proof"  that  he  knew  the 
wrongfulness  of  the  act  was  required  before 
It  could  be  said  that  he  was  an  accomplice. 
Not  only  la  there  an  absence  of  such  "clear 
proof,"  but  no  attempt  seems  to  have  been 
made  to  show  that  he  understood  the  nature 
of  the  act  He  was  not  interrogated  concern- 
ing his  knowledge  of  good  and  evil  or  hla 
capacity  to  discern  the  moral  quality  of  de- 
fendant's said  conduct.  Neither  was  any 
other  witness  examined  as  to  the  mental  ca- 
pacity or  moral  development  of  the  viotini 
of  the  outrage.  For  aught  that  ai^;>ears  to 
the  contrary,  he  may  have  been  mentally 
weak  even  for  one  of  his  age  and  entirely 
Incapable  of  distinguishing  between  right  and 
wrong.  At  any  rate,  no  showing  was  made 
by  defendant  to  rebut  the  presumption  that 
he  was  Incapable  of  committing  the  crime 
or  of  being  an  accomplice  In  its  commission, 
and  therefore  neither  of  said  Instructions 
was  iierttnent  to  any  rational  view  of  the 
facts  in  the  case.  It  ta»y  be  said,  also,  aa 
to  the  apparent  acquiescence  of  the  prosecut- 
ing witness  In  the  lewd  act  ot  the  defendant, 
that  It  appears  to  have  been  a  mere  passive 
assent  rather  than  an  intelligoit  and  volun- 
tary choice  that  characterizes  actual  consent 
to  the  crime  and  criminal  participation  In 
its  perpetration.  The  difference  between 
these  two  mental  attitudes  is  clearly  set 
forth  In  People  t.  Dong  Pok  Yip,  164  Cal. 
147,  127  Pac.  1031,  to  which  reference  may 
be  had  for  a  further  discussion  ot  the  sub- 
ject 

[2]  In  addition.  It  may  be  suggested  that 
there  was  complete  corroboration  of  the  tes- 
timony ot  the  prosecuting  witness.  Another 
boy  ot  about  the  same  age  testified  positively 
to  the  lascivious  acts  set  forth  in  the  indict- 
ment He  claimed  to'  have  been  an  eyewit- 
ness, and  upon  his  testimony  alone  the  Jury 
would  have  been  justified  in  finding  a  ver- 
dict of  guilty.  The  said  instructions  were 
not  addressed  to  the  contingency  that  the 
testimony  ot  the  other  witness  might  be  false 
or  unworthy  of  belief,  but  they  were  based 
upon  the  hypothesis  that  the  prosecuting  wit- 
ness was  not  corroborated.  He  was  undoubt- 
edly fully  corroborated;  hence,  in  that  re- 
spect, there  was  no  basis  tor  the  theory 
suggested  by  said  proposed  instructions. 

[3]  The  other  objection  of  appellant  re- 
lates to  a  question  addressed  to  an  expert 
as  to  what  effect  such  acts  charged  against 
defendant  would  have  in  "arousing  the  feel- 
ings or  gratifying  the  lust  or  passions  or  sex- 
ual desires  of  the  man  In  the  case."  This 
seems  to  be  a  matter  of  expert  testimony.  A 
peculiar  knowledge  ot  the  human  system  is 
requisite  to  answer  the  question  intelligently. 
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It  woold  be  a  leflectlcm  npon  tbe  average 
and  normal  man  to  hold  that  snch  ezi>ert  as- 
sistance is  not  needed.  The  normal  man,  it 
may  be  assumed,  has  no  snch  knowledge  nor 
experience  as  wotild  qnallfy  him  to  deter- 
mine, wlthont  the  aid  of  an  ezi)ert,  the  neu- 
rotic or  orgastic  effect  of  such  Indecent  acts. 

[(]  On  the  contrary,  if  It  should  be  con- 
ceded that  the  objection  to  the  qnestlon  ad- 
dressed to  the  physician  should  have  been 
sustained,  it  would  follow  that  the  error  was 
without  prejudice,  for  tbe  reason  that  we 
nrast  assnme  no  other  inference  than  the  one 
embraced  in  said  opinion  can  possibly  be  In- 
dulged. Whether  a  matter  of  expert  or  of 
common  knowledge,  in  other  words,  we  must 
bold,  there  can  l>e  no  dissent  from  the  con- 
clusion that  snch  acts  would  hare  snch  effect 
npon  tbe  lustful  desires  of  one  bestial  enough 
to  be  guilty  of  snch  conduct. 

We  find  no  prejudicial  error  in  the  rec- 
ord, and  tbe  Judgment  and  order  are  a£9rmed. 

We  concor:    OHIPMAN,  P.  J. ;  HART,  J. 


(S  OI.  A  418) 

PEOPUS   T.  VALENZUBIiA     (Cr.  868.) 

(District  Court  of  Appeal,  Second  District.  Cal- 
ifornia.   Jan.  26,  1915.) 

1.  CBDfntAi.  Law  «=3ll5&—  Vebdiot— Ooir- 
cLrsivKNisa. 

A  Terdict  on  conflicting  evidence,  and  sus- 
tained by  evidence  and  corrol>orating  circam- 
itances,  will  not  be  disturbed  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw.  Cent.  Dig.  i|  3074-3088;  Dec.  Dig.  «=» 
U5».} 

2.  Cbimiiiai.  Law  9=»1172  —  Ikstbuotiorb  — 
bxasonable  dodbt. 

Where  tlie  proof  of  a  mnrder  did  not  rest 
wliolly  on  circumstantial  evidence,  but  there  was 
an  eyewitness  testifying  to  the  killing,  and  the 
conrt  sufficiently  charged  as  to  the  effect  of  cir- 
cnmstastial  evidence  and  gave  the  long  approv- 
ed instruction  on  reasonable  doubt,  refusal  to 
give  an  elaboration  of  the  general  principle  in 
the  instruction  on  reasonable  doubt  was  not 
prejudicial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  8128,  3154r-3157,  3169-3163, 
3169;    Dec.  Dig.  <8=»1172.] 

8.  CanoiTAi.  Law  <s=>1166%  —  Misconduct 

OF  Tbiai,  Judob— Inbtbuctions. 

The  misconduct  of  the  trial  judge  in  so  re- 
ferring to  the  testimony  of  a  witness  as  to  in- 
dicate that  in  bis  mind  weight  should  be  given 
to  the  testimony  was  not  prejudicial,  where  on 
objection  the  court  directed  the  jury  not  to  con- 
sider its  remarks  on  the  subject. 

[Ed.  Not&— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  8114-3123;   Dec.  Dig.  «=:> 

Appeal  from  Superior  Court,  Orange  Coun- 
ty;  Z.  B.  West,  Judge. 

E^itacio  Valenzuela  was  convicted  of  man- 
Haugbter,  and  he  appeals.    Affirmed. 

A.  Orflla,  of  Los  Angelesj,  and  Finley  & 
Kolb,  of  Santa  Ana,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  George  Beebe,  Deputy 
Atty.  Gen.,  for  tbe  People. 


JAMES,  J.  Appellant  was  charged  with 
the  crime  of  murder,  and  upon  being  found 
guilty  of  manslaughter  was  sentenced  to 
serve  a  term  of  10  years  imprisonment  in  the 
state  prison.  He  appeals  from  the  judgment 
and  from  an  order  denying  hia  motion  for  a 
new  triaL 

[1]  A  young  man  named  Delbert  D.  Ward- 
low  was  shot  on  the  evening  of  March  19, 
1914,  at  the  house  of  appellant  at  Tttlbert  in 
Orange  county.  Several  gunshot  wounds 
were  inflicted  upon  his  body,  after  which 
Wardlow  mounted  a  horse  and  rode  to  a 
nearby  store,  where  he  died.  Death  was 
caused  by  the  loss  of  blood  from  a  wound  In 
the  thigh  where  a  bullet  had  severed  the 
femoral  artery.  Appellant  is  a  Mexican  and 
was  engaged  as  a  common  laborer  near  tbe 
place  of  his  residence,  and  occupied  a  small 
frame  building  with  ills  family,  which  con- 
sisted of  a  wife  and  children.  At  his  house 
he  served  boarders  other  than  members  of 
his  family,  and  also  sold  liquor  to  persons 
who  might  come  there  for  it  On  the  date 
mentioned  young  Wardlow  and  a  man  named 
Stafford  rode  up  to  the  house  of  appellant 
and  purchased  some  beer,  which  they  drank 
on  tbe  premises.  At  that  time  appellant 
was  away  at  bis  work  and  his  wife  furnished 
the  liquor  to  Wardlow  and  his  companion. 
Willie  the  two  men  were  still  in  the  house, 
tbe  father  of  Wardlow  joined  them,  and  to- 
gether tbe  three  drank  more  beer,  wMcb  they 
purchased  from  the  wife  of  appellant  To- 
ward evening  appellant  with  a  man  named 
Vasqnez  returned  to  the  bouse.  Appellant 
was  well  acquainted  with  the  Wardlows,  and 
the  men  were  apparently  friends.  Young 
Wardlow,  however,  sought  to  quarrel  with 
Vasquez,  who  was  not  offending.  Iiim  at  the 
time,  and  either  struck  or  pushed  Vasquea 
alMut  in  the  dining  room,  where  the  four 
men  then  were.  Appellant  remonstrated  with 
the  elder  Wardlow,  and  thereupon  the  latter 
l)ecame  abusive  also,  but  soon  desisted  from 
any  offensive  action.  Meanwhile  appellant 
retired  to  an  adjoining  room  and  Vasquez 
made  bis  way  past  Stafford,  who  was  hold- 
ing a  door  to  prevent  lilm  from  going  out  of 
the  room.  Stafford  testified  that  he  heard 
young  Wardlow's  voice,  as  he  apparently  ad- 
dressed appellant  in  the  other  room,  saying 
to  the  latter,  in  substance,  "You  dare  not 
shoot"  Stafford  further  testified  that  the 
two  men  went  outside,  young  Wardlow  fol- 
lowing appellant;  that  he  next  saw  appel- 
lant fire  twice  at  Wardlow,  and  at  the  same 
time  Vasquez  approached  from  the  rear  and 
fired  three  shots  at  the  deceased ;  that  Ward- 
low  called  to  the  witness  and  stated  tliat 
they  (meaning  the  Mexicans)  "Iiad  got  him," 
and  asked  Stafford  to  get  bis  horse.  Staf- 
ford brought  one  of  tbe  horses  to  young 
Wardlow,  who  mounted  the  same  and  rode  In 
the  direction  of  the  store,  where  he  died 
shortly  afterward.    Appellant,  testifying  on 
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behalf  of  biniself,  denied  that  he  bad  fired 
auy  shots,  but,  of  course,  the  question  as  to 
the  sufflclency  of  the  .evidence  was  a  matter 
solely  for  the  Jury  to  determine  in  the  face 
of  the  conflict  presented.  There  was  other 
corroborating  evidence,  such  a^  the  finding  of 
empty  cartridge  shells  In  the  vault  of  the 
water-closet,  and  testimony  that  appellant 
had  purchased  loaded  shells  of  the  same 
cbaracter  some  days  before  at  the  country 
store. 

[2]  The  claim  for  reversal  hangs  upon 
very  slender  threads.  The  argument  in  sup- 
port thereof  may  be  briefly  summarized  and 
the  case  as  briefly  disposed  of.  The  court 
gave  the  long-approved  Instruction  upon  the 
question  of  reasonable  doubt,  and  the  mere 
fact  that  the  defendant's  counsel  desired  an 
elaboration  of  the  general  principle  announc- 
ed therein  furnishes  no  reason  for  saying 
that  the  court  committed  prejudicial  error  in 
refusing  to  give  the  additional  instruction. 
The  proof  of  the  charge  did  not  rest  wholly 
upon  circumstantial  evidence,  but  there  was 
the  testimony  of  an  eyewitness  as  to  the 
killing.  However,  the  court  did  give  suffi- 
cient Instructions  as  to  the  effect  of  proof  of 
circumstances  where  such  Is  relied  upon  in 
establishing  a  criminal  charge.  Taken  to- 
gether, the  instructions  seem  to  have  very 
fairly  and  fully  presented  all  matters  of  law 
to  the  Jury  which  were  pertinent  to  the  case 
and  entitled  to  be  considered  by  them. 

[3]  Misconduct  on  the  part  of  the  trial 
Judge  is  charged,  but,  conceding  that  there 
was  error  in  the  reference  made  by  the  court 
to  the  elder  Wardlow  as  a  witness,  which 
might  be  taken  as  indicating  that  in  the 
Judge's  mind  weight  was  to  be  given  to  the 
testimony  of  the  witness  referred  to,  how- 
ever, when  appellant's  counsel  made  objec- 
tion, the  court  set  aside  his  ruling  upon  the 
objection  then  under  discussion,  and  directly 
told  the  Jury  that  the  remarks  made  by  the 
court  were  not  for  their  consideration.  The 
conduct  of  the  Judge  did  not  amount  to  prej- 
udicial error.  People  v.  MacDonald,  167  Cal. 
646,  140.  Pac.  256. 

We  find  no  error  In  the  record  warranting 
the  conclusion  that  appellant  has  lieen  preju- 
diced In  his  right  to  a  fair  and  impartial 
trial. 

The  Judgment  and  order  are  affirmed. 

We  concur:    CONREY,  P.  J. ;   SHAW,  J. 

(26  Cal.  A.  392)  == 

POST  v.  BECKER  et  aL     (Civ.  1312.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   January  23,  1915.) 

1.  Mortgages    ^=>408    —    Fobeclosubb    — 

Waiver. 

A  right  to  foreclose  a  morti^ge  securing 
all  claims  of  the  mortgagee  is  not  waived  by 
action  to  enforce  a  materiahnaa's  lien  not  in- 
chuled  in  the  action  to  foreclose. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1172-1176;   Dec.  Dig.  «=9408.] 


2.  MoKTOAOEs  •=>489  —  FoBxctosniiB— Judg- 
ment. 

Where  the  complaint  in  foreclosure  de- 
manded a  judgment  tor  $3,000  and  the  bill  of 
particulars  and  the  testimony  showed  a  balance 
due  of  $3,155.45,  a  finding  for  $3,000  was  au- 
thorized. 

[Ed.  Note.— For  other  cases,  gee  Mortgages, 
Cent.  Dig.  S§  1425-1430,  1470;  Dec.  Dig.  «s» 
489.] 

Appeal  from  Superior  Court,  Santa  Clam 
County ;  John  E.  Richards,  Judge. 

Action  by  Sarah  A.  Post  against  Adolpb 
Becker  and  others,  in  wliicfa  T.  B.  Hubbard 
filed  a  cross-complaint.  From  a  Judgment  for 
defendant  Hubbard  on  bis  cross-complaint, 
defendant  Adolph  Becker  and  another  appeal. 
Affirmed. 

L.  8.  Melsted,  of  San  Francisco,  for  ap- 
pellants. Beggs  ft  McComlsh,  of  San  Jose, 
for  resi)ondent8. 

CHIPMAN,  P.  J.  Plaintiff  commenced  the 
action  to  fore<-lose  a  mortgage  upon  the  real 
proper^  in  question,  given  to  secure  the  pay- 
ment of  a  promissory  note  executed  by  de- 
fendants Beckers  to  plaintiff.  Hubbard  was 
made  a  party  defendant  as  having  an  inter- 
est in  the  property.  Plaintiff's  rights  In  the 
action  are  not  disputed  and  need  not  be  con- 
sidered. Hubbard  answered  by  way  of  cross- 
complaint,  seeking  to  foreclose  what  be 
claimed  to  be  a  second  mortgage  upon  the 
property.  This  document  was  in  form  a 
grant,  bargain,  and  sale  deed  of  the  premises, 
dated  October  9, 1905,  and  was  duly  recorded, 
February  10,  1906.  It  was  alleged,  in  an 
amended  cross-complaint,  filed  before  the 
trial,  that  this  deed  was  intended  as  a  mort- 
gage to  secure  the  indebtedness  then  (at  Its 
date)  due  from  the  Beckers  to  the  firm  ot 
Hubbard  &  Carmlchael  Bros. ;  also  to  secure 
Hubbard  against  any  liability  that  might  arise 
out  of  a  certain  bond,.  In  the  sum  of  $500, 
given  by  him  as  security  for  Becker  in  an  ac- 
tion about  to  be  commenced  by  him  against 
one  Mrs.  Schmidlin,  for  slander;  also  to  se- 
cure all  other  indebtedness  that  might  there- 
after (after  October  9,  1905)  become  due  from 
the  Beckers  to  T.  B.  Hubbard,  or  Hubbard  ft 
Carmlchael  Bros.;  "that  at  the  time  of  the 
filing  of  this  cross-complaint,  to  wit,  on  Sep- 
tember 6,  1910,  there  was  and  still  is  due, 
owing,  and  payable  and  unpaid  from  the  said 
Adolph  Becker  and  Amanda  Becker,  bis  wife, 
to  the  said  T.  B.  Hubbard,  the  sum  of  $3,000." 
It  was  further  alleged,  and  the  court  eo 
found,  that  the  claims  of  Hubbard  ft  Car^ 
mlchael  Bros,  were  assigned  to  Hubbard  be- 
fore the  action  was  commenced.  The  Beckers 
answered  and  alleged  that,  at  the  time  of 
the  execution  of  the  deed,  October  9,  1905, 
Will  M.  Beggs  was  their  attorney  and  also 
the  attorney  of  Hubbard  and  Hubbard  &  Car- 
mlchael Bros.,  and  that  in  his  capacity  as 
such  attorney  he  represented  to  the  Beckers 
that  the  deed  was  given  as  security  to  in- 
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deoinUy  Hubbard  against  any  liability  nnder 
said  bond  above  referred  to,  In  which  said 
smt  against  Scbmidlin  the  said  Beggs  was 
Becker's  attorney,  and  that  all  liability  in- 
curred by  Hubbard  on  said  bond  has  been 
paW.  Section  837  of  the  Code  of  ClvU  Pro- 
cedure was  pleaded  in  bar  of  the  action,  but 
la  not  now  urged.    It  was  further  answered : 

ITtae  cross-complaiiuiot  and  Hubbard  &  Car- 
micfaael  Bros,  have,  at  different  times  during 
two  years  last  past,  waived  any  and  all  rights 
they  or  either  or  any  of  them  might  have  had 
uoder  said  alleged  mortgage,  and  Raid  T.  B. 
Hnbbard  and  Hubbard  dc  Carmichael  Bros, 
have,  at  different  times  during  two  years  last 
past,  instituted  and  carried  to  judgment  certain 
actions  in  the  superior  court  of  the  state  of 
California,  in  and  for  the  county  of  Santa 
Clara,  for  the  recovery  of  certain  amounts  of 
money  alleged  to  be  due  from  said  Adolph  Beck- 
er to  said  T.  B.  Hubbard  and  the  firm  of  Hub- 
bard &  Carmichael  Bros.,  and  that  there  is  now 
pending  in  the  said  superior  court  of  the  state 
of  California,  in  and  for  the  county  of  Santa 
Clara,  certain  actions  in  which  said  T.  B.  Hub- 
bard or  the  firm  of  Hnbbard  &  Carmichael  Bros, 
are  plaintiffs  against  said  Adolph  Becker  as  de- 
fendant for  the  recovery  of  certain  sums  now 
alleged  to  be  due  to  said  Hubbard  &  Carmi- 
chael Bros,  or  T.  B.  Hubbard  from  said  Adolph 
Becker.  That  none  of  the  actions  mentioned 
in  this  para;;raph  are  or  were  actions  to  fore- 
close the  alleged  mortgage  mentioned  in  said 
eroas  complainant's  cross-complaint." 

The  court  made  findings  that  the  deed  of 
October  9,  190S,  was  executed  for  the  pur- 
poses alleged  in  the  cross-complaint,  and  that 
there  remained  due  and  owing  to  Hubbard 
the  sum  of  $3,000,  and  is  not  barred  by  the 
statute  of  limitations;  that  Becker  could  nei- 
ther read  nor  write  except  to  sign  his  name: 
that  it  is  not  true  that  the  Beckers  signed 
said  Instrument  in  complete  or  any  reliance 
on  the  statement  of  Will  M.  Beggs,  but  that 
they,  with  full  knowledge  of  the  contents 
and  purport  of  said  Instrument,  signed  the 
•ame  to  secure  T.  B.  Hnbbard  and  Hubbard 
4  Carmichael  Bros,  against  any  Indebtedness 
or  loss  which  might  then  be,  or  thereafter 
become,  "dne  from  said  Beckers  or  either  of 
tbem,"  to  either  "T.  B.  Hubbard  or  Hub- 
bard &  Carmichael  Bros.";  that  "said  Hub- 
bard expended  $fjOO  under  said  bond,  no  part 
of  which  has  been  paid;  that  neither  T.  B. 
Hubbard  nor  Hubbard  Sc  Carmichael  Bros, 
has  at  any  time  -waived  all  or  any  rights  they 
or  either  of  them  might  have  under  said 
mortgage,"  or  by  the  institution  of  any  ac- 
tion or  actions  in  said  superior  court;  "that 
It  Is  true  that  there  «re  now  pending  In  the 
superior  court  of  the  state  of  California,  In 
and  for  the  county  of  Santa  Clara,  certain 
actions  In  which  T.  B.  Hubbard  Is  plaintiff 
against  Adolph  Becker  and  others  as  defend- 
ants for  the  recovery  of  certain  sums  alleged 
to  be  due  to  said  T.  B.  Hubbard  from  said 
Adolph  Becker;  that  each  of  said  actions 
was  tnstitnted  to  foreclose  a  mechanic's  lien 
upon  the  property  of  third  parties  for  ma- 
terials furnished  to  Adolph  Becker  for  the 
Improvement  of  the  property  of  said  third 
parties;    that  in  two  of  said  actions.  Judg- 


ment has  been  rendered  against  T.  B.  Hub- 
bard, and  he  has  recovered  nothing  In  either 
or  any  of  them;  and  that  neither  of  said 
Judgments  are  now  final."  As  conclusions 
of  law  the  court  found  that  said  deed  was 
intended  as  and  for  a  mortgage  to  secure  the 
Indebtedness  referred  to  in  said  cross-com- 
plaint, of  which  there  remained  unpaid  the 
sum  of  $3,000,  and  that  cross-complainant  is 
entitled  to  have  said  deed  foreclosed  as  a 
mortgage  and  the  property  sold  according  to 
law.  Judgment  passed  for  cross-complainant 
accordingly,  and  the  appeal  is  from  this  Judg- 
ment No  motion  was  made  for  a  new  triaL 
It  is  not  disputed  that  the  deed  of  October 
9,  1905,  was  Intended  as  a  mortgage.  The 
only  question  raised  at  the  trial  as  to  the 
Intention  of  the  parties  was  whether  It  was 
given  for  the  sole  purpose  of  securing  Hub- 
bard against  any  liability  that  might  arise 
upon  the  Indemnity  bond  given  by  him  for 
$500,  or  whether  It  was  to  secure  the  in 
debtedness  of  Becker  to  Hubbard  and  to  Hub- 
bard &  Carmichael  Bros,  then  due  or  to  be- 
come due.  Becker  testified  that  the  deed  was 
given  for  the  purpose  first  above  mentioned 
and  no  other;  that  he  did  not  read  the  deed, 
for  he  could  neither  read' nor  write,  except 
to  write  his  owp  name,  and  that  It  was  not 
read  over  to  him;  that  it  was  prepared  by 
Attorney  Beggs,  who  was  then  the  attorney 
of  both  partiea  On  the  other  hand,  Mr. 
Beggs  testified  that  while  he  did  not  read  it 
to  Becker  and  his  wife,  he  did,  however,  ful- 
ly explain  to  tbem  that  the  deed  was  to  be 
given  as  security  covering  the  Indemnity  bond 
and  also  the  claims  of  Hubbard  and  Hubbard 
&  Carmichael  Bros.,  to  whom  Becker  was 
then  Indebted  and  with  whom  he  was  doing 
business  and  expected  to  Incur  other  indebt- 
edness. It  was  shown  that  subsequently,  to 
wit,  on  February  12,  1906,  Becker  and  his 
wife  signed  a  written  agreement  In  which  It 
was  stated  that  the  real  property  was  con- 
veyed "as  security  for  the  sums  which  the 
parties  of  the  first  part  [Becker  and  wife]  or 
either  of  them  may  now  owe  to  either  the 
said  T.  B.  Hubbard  or  Hubbard  &  Carmichael 
Bros.,  it  being  understood  and  agreed  that 
the  said  T.  B.  Hubbard  shall  have  a  lien  upon 
the  said  real  property  for  such  sums  owing 
to  either  himself  or  the  said  Hubbard  ft 
Carmichael  Bros."  There  were  circum- 
stances shown  also  which  tended  to  Justly 
the  finding  of  the  court  upon  this  issue  of 
fact  The  deed  was  made  to  T.  B.  Hubbard 
as  grantee.  The  Indebtedness  claimed  by 
cross-complainant  was  fully  shown;  and  con- 
sisted of  a  promissory  note  and  book  ac- 
counts aggregating  a  balance  of  $3,000,  as 
found  by  the  court,  Including  $500,  which 
Hubbard  paid  nnder  the  Indemnity  bond.  It 
appeared  by  the  evidence  that  certain  actions 
had  been  commenced  by  Hubbard  to  enforce 
a  materialman's  lien  for  materials  furnished 
Becker  by  Hubbard  &  Carmichael  Bros,  in 
constructing  certain  buildings,  and  that  the 
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deed  was  Intended  to  Include  these  as  well 
as  other  claims.  It  also  appeared  that  In 
two  of  these  cases  Judgment  was  against 
Hubbard,  and  the  third  had  not  reached 
final  Judgment. 

[1]  Appellants'  contention  is  that  the  com- 
mencement ot  these  actions  operated  as  a 
waiver  of  the  right  to  foreclose  the  mortgage 
on  any  of  the  claims  intended  to  be  covered 
by  the  deed  given  as  a  mortgage  (citing  sec- 
tion 726,  Code  Civ.  Proc.,  and  Commercial 
Bank  t.  Kershner,  120  Cal.  495,  52  Pac.  648). 
If  the  foreclosure  action,  as  presented  by  the 
amended  cross-complaint,  had  Included  the 
claims  la  the  lien  actions  above  referred  to, 
and  it  Hubbard  had  recovered  Judgment  in 
the  latter  actions,  appellants'  point  might 
find  support  In  the  case  cited.  But  the  bill 
of  particulars,  showing  the  items  of  Hub- 
bard's claims,  as  'alleged  in  the  amended 
cross-complaint,  does  not  Include  the  claims 
previously  included  in  the  actions  to  enforce 
certain  liens.  As  we  understand  the  evi- 
dence, the  actions  commenced  to  enforce  me- 
chanics' Hens  related  to  claims  omitted  from 
the  amended  cross-complaint,  although  they 
were  secured  by  the  deed  given  as  a  mort- 
gage. The  doctrine  discussed  In  the  case  cit- 
ed does  not  therefore  apply  to  the  claims 
now  involved.  The  fact  that  the  deed  was 
given  to  secure  all  of  the  Hubbard  and  Hub- 
bard &  Carmlchael  Bros,  claims  would  not 
prevent  their  proceeding  to  foreclose  the 
mortgage  as  to  claims  not  involved  in  any 
of  the  actions  previously  commenced.  Fur- 
thermore, in  two  of  those  actions.  Judgment 
went  against  Hubbard,  and  in  the  third  no 
final  Judgment  has  been  rendered. 

[2]  Appellants  say,  in  concinding  fhelr 
brief:  "How  the  amount  of  Becker's  liability 
was  fixed  at  $3,000  defies  all  mathematics." 
The  amended  cross-complaint  asked  for  a 
Judgment  for  $3,000.  The  bill  of  particulars 
in  support  of  the  claim  and  testified  to  by 
witnesses  as  showing  the  balance  due  from 
Becker  totaled  $3,155.45.  This  Justified  a 
finding  In  favor  of  cross-complalnant  for  $3,- 
000,  which  was  all  be  prayed  for,  and  proba- 
bly it  was  all  the  court  felt  authorized  to 
award  on  the  pleadings. 

The  Judgment  is  aflirmed. 

We  concur:    BURNETT,  J.;   HART,  3. 

(M  C»l.  A-  897)  == 

DBTOE  T.  PAONESSA.    (Civ.  1611.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Jan.  23,  1915.) 

Bbokebs  €=>43  — Right  to  Compensation  — 
contbacts  in  writing — statutes. 

Under  Civ.  Code,  I  1624,  subsec.  6,  provid- 
ing that  "an  agreement  authorizing  or  employ- 
ing an  agent  or  broker  to  purchase  or  sell  real 
estate  for  compensation  or  a  commission"  ahall 
be  invalid  unless  the  same,  or  some  note  or 
memorandum  thereof,  is  In  writing  and  sub- 
scribed by  the  party  to  be  charged  or  by  his 
agent,  an  oral  contract  for  the  sale  of  street 


improvement  contracts  to  enable  the  contractor 
to  obtain  money  wag  a  contract  for  the  sale  of 
personalty,  and  valid;  and  the  circumstance 
that  the  principal  subsequently  accepted  real 
property  in  consideration  of  the  contracts  did 
not  chanfce  the  terms  of  plaintiff's  employment. 
[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  {  44;  Dec.  Dig.  <S=»43.] 

Appeal  from  Superior  CJourt,  Los  Angeles 
County ;   Charles  Wellborn,  Judge. 

Action  by  Augusta  E.  Deyoe,  as  executrix, 
etc.,  of  C.  P.  Deyoe,  against  George  C.  Pa- 
onessa.  From  an  order  denying  a  new  trial, 
plaintiff  appeals.    Reversed,  with  directioiia. 

Murphey  &  PopUn,  of  Los  Angeles,  for  ap- 
pellant George  H.  Kelch,  of  Los  Angeles, 
for  respondent. 

OONRBY,  P.  J.  The  appellant  O.  P.  Deyoe 
having  died  pending  this  appeal,  the  present 
appellant  has  been  substituted  In  his  place  as 
plaintiff  and  appellant  The  appeal  is  from 
an  order  denying  plalntifrs  motion  for  a  new 
trial. 

The  second  count  ot  the  complaint  alleges 
that  the  plaintiff,  at  the  special  instance  and 
request  of  the  defendant,  rendered  services 
to  the  defendant  in  procuring  for  the  defend- 
ant a  purchaser  for  certain  personal  property 
amounting  In  value  to  the  sum  of  $20,000. 
and  that  for  said  price  defendant  sold,  trad- 
ed, and  exchanged  said  property  to  a  pur- 
chaser, and  In  consideration  thereof  the  de- 
fendant agreed  to  pay  plaintiff  a  commis- 
sion, which  amounted  to  the  sum  of  $1,000. 
The  answer  denies  these  allegations,  "except 
as  hereinafter  alleged,"  and  then  sets  forth 
that  the  alleged  agreement  "was  one  purport- 
ing to  authorize  or  employ  the  plaintiff  as  a 
broker  to  purchase  real  estate  for  a  compen- 
sation; that  said  alleged  agreement  is  not, 
and  was  never,  in  any  writing  subscribed  by 
the  defendant  or  his  agent  and  that  there  is 
not  now,  nor  .was  there  ever,  any  note  or 
memorandum  thereof  subscribed  by  defend- 
ant or  by  bis  agent ;  that  said  alleged  agree- 
ment is  invalid  under  section  1624,  subsec.  6, 
of  the  Civil  Code."  The  plaintiff  was  engag- 
ed in  the  business  of  buying  and  selling  real 
estate  on  commission,  and  it  was  a  part  ot 
his  business  to  sell  stocks  and  bonds  on  com- 
mission. The  defendant,  being  the  owner  ot 
certain  street  improvemoit  contracts  (Hi 
which  be  was  to  receive  money  thereafter  to 
become  due,  informed  plaintiff  that  he  had 
this  amount  of  $20,000  in  contracts,  and  that 
he  would  like  to  make  some  sort  of  a  deal 
whereby  be  could  get  the  money,  and  orally 
promised  to  pay  the  commission.  After  sun- 
dry negotiations,  which  are  described  in  the 
evidence,  the  plaintiff  brought  about  a  trans- 
action whereby  the  defendant  received  cer- 
tain real  property  in  exchange  for  said  con- 
tracts. The  transaction  was  based  upon  the 
stated  valuation  of  $20,000  for  the  contracts. 
These  facts  being  in  evidence,  the  court 
granted  defendant's  motion  for  a  nonsuit  on 
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the  Krovnd  tbat  the  erldence  "foiled  to  sub- 
Btantiate  tbe  allegatloiut  contained  In  the' 
complaint."  According  to  the  provlglons  of 
section  1624  of  the  ClTll  Code,  subdivision  6, 
"an  ngreement  authorizing  or  employing  an 
agent  or  broker  to  purchase  or  sell  real  es- 
tate for  compensation  or  a  comndsslon"  Is 
included  among  the  contracts  which  are  In- 
valid unless  the  same,  or  some  note  or  mem- 
orandum thereof,  is  in  writing  and  subscrib- 
ed by  the  party  to  be  charged  or  by  hia 
agent.  It  must  be  conceded  that  the  oral 
agreement  shown  by  the  evidence  is  enforcea- 
ble unless  It  comes  within  the  dasslflcaticMi 
of  subdlTlalon  6  as  above  quoted.  The  evi- 
dence clearly  tends  to  show,  however,  that 
the  employment  of  tbe  plaintiff  was  for  the 
selling  of  personal  property  and  not  for  the 
purchase  of  the  real  estate.  When  tbe  con- 
tract of  employment  was  made,  the  express- 
ed desire  of  the  defendant  was  to  sell  bis 
contracts  for  money,  or  to  exchange  them  for 
any  kind  of  property  acceptable  to  him.  Hie 
drcomstance  that  subsequently  be  did  ac- 
cept real  property  as  a  consideration  in  dis- 
posing of  the  contracts  did  not  change  the 
tmns  or  nature  of  plalntUTs  employment. 
It  la  conceded  that  the  evidence  was  suffi- 
cient to  sustain  the  findings  of  the  court  on 
the  allegations  of  the  first  cause  of  action 
'stated  in  the  complaint  Tbe  court  erred  in 
granting  the  motion  for  nonsuit  as  to  the  sec- 
ond cause  of  acttcm. 

The  order  denying  plainticra  motion  for  a 
new  trial  is  reversed,  with  directions  to  the 
lower  court  that  the  action  be  tried  anew 
with  respect  to  said  second  cause  of  action. 

We  concur:    JAMES,  3. ;  SHAW,  3. 


(»  CaL  A.  400) 

ASHCBOFT  ESTATE  CO.  v.  NELSON  et  aL 
(Civ.  1435.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Jan.  25,  1915.    Rebeariog  Denied 
by  Supreme  Court  March  25,  1915.) 

Chattei.  Mobtoaqxs  C=9256 — Vokecjjobuum — 
RioHT  to  Maintain  Action— "Action  fob 

THE  RECOVKBT  or  ANT  Dbbt." 

Under  Code  Civ.  Proc.  |  726,  providing 
that  there  can  be  but  one  action  for  the  recov- 
ery of  any  debt,  or  tlte  enforcement  of  any  right 
secured  by  mortgage  on  real  or  personal  prop- 
erty, a  lessor  who  had  recovered  a  judgment  In 
unlawful  detainer  for  restitution  of  the  prem- 
ises, forfeiture  of  the  lease,  and  for  the  rent 
due,  might  maintain  an  action  to  foreclose  a 
chattel  mortgage  given  by  the  tenant  to  secure 
performance  of  the  covenants  and  conditions  of 
tbe  lease,  and  containing  an  express  waiver  of 
any  defease  as  to  plaintiff's  right  to  maintain 
such  action ;  since  the  action  of  unlawful  dfr- 
tainer  was  to  recover  possession  of  real  prop- 
erty, the  part  of  the  judgment  forfeiting  the 
lease  and  awarding  damages  being  incidental, 
and  was  not  an  "action  for  the  recovery  of  any 
debt,"  and  since  the  former  judgment  could 
not  affect  the  issue  in  the  foreclosure  suit 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
fEsges,  Cent.  Dig.  |  617;   Dec.  Dig.  «=>255.] 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  J.  Trabucco, 
Judge. 

Action  by  tbe  Asbcroft  Estate  Company 
against  August  Nelson  and  others,  and  Wil- 
liam Henderson,  sued  as  John  Doe,  who 
filed  a  cross-complaint  Judgment  for  plain- 
tiff, and  from  the  judgment  and  an  order 
denying  a  new  trial,  Henderson  appeals; 
Judgment  and  order  affirmed. 

J.  G.  Reisner,  of  San  Francisco,  for  appel- 
lant Frank  J.  Hennessy,  of  San  Frandsoo^ 
for  respondent 

PER  CURIAM.  This  Is  an  action  to  fore- 
close a  chattel  mortgage.  The  plaintiff  and 
defendants  were  respectively  lessor  and  les- 
sees of  premises  under  a  written  Instrument 
for  the  performance  of  the  conditions  of 
which  the  chattel  mortgage  was  given  as  se- 
curity. The  defendant  W.  Henderson,  who 
is  the  appellant  here,  held  a  second  mortgage 
on  the  personal  property  forming  the  subject 
of  the  chattel  mortgage  involved  In  this  ac- 
tion. The  court  gave  judgment  foreclosing 
both  chattel  mortgages,  and  found  that  appel- 
lant's mortgage  was  subordinate  to  that  of 
the  plaintiff.  The  appeal  is  from  the  Judg- 
ment and  from  the  order  denying  appellant's 
motion  for  a  new  trial. 

The  sole  question  in  this  case  is  whether  a 
lessor  may  maintain  an  action  for  tbe  fore- 
closure of  a  chattel  mortgage  given  to  secure 
the  faithful  performance  of  the  covenants 
and  conditions  of  a  lease,  where  prior  to  the 
Instltutlcm  of  such  action  the  lessor  has  re- 
covered a  Judgment  in  an  unlawful  detainer 
proceeding  for  restitution  of  the  premises, 
forfeiture  of  the  lease,  and  for  the  sum  of 
$416,  the  actual  amount  due  for  the  rent  of 
tbe  premises  involved,  and  where  this  breach 
of  the  lease,  viz.,  the  nonpayment  of  rent,  is 
the  basis  of  both  actions. 

Section  726  of  the  Code  of  Civil  Procedure 
provides,  In  part,  that: 

"There  can  be  but  one  action  for  the  recovery 
of  any  debt,  or  the  enforcement  of  any  right  se- 
cured by  mortgage  upon  real  or  personal  prop- 
erty." 

If  th;  unlawful  detainer  action  may  be  re- 
garded as  one  for  the  recovery  of  a  debt, 
then  plaintiff,  under  this  section  of  the  Code, 
must  be  held  to  have  waived  the  security  of 
the  chattel  mortgage.  It  seems  clear,  how- 
ever, from  the  authorities,  that  an  action  of 
unlawful  detainer  must  be  regarded  as  hav- 
ing for  its  purpose  primarily  the  recovery  of 
tbe  possession  of  real  property,  and  that  the 
part  of  the  judgment  recovered  therein  de- 
claring tbe  lease  forfeited  and  awarding  dam- 
ages is  merely  Incidental,  so  that  such  action 
cannot  be  classed  as  one  for  the  recovery  of 
a  debt  Toplitz  v.  Standard  (App.)  143  Pac 
62;  Arnold  v.  Krigbaum,  146  Pac.  423,  de- 
cided by  the  Supreme  Court  January  19, 
1915.    The  rights  determined  in  an  unlawful 
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detainer  suit  are  entirely  different  from  those 
litigated  in  a  suit  to  foreclose  a  chattel  mort- 
gage; and,  as  both  remedies  may  not  be  em- 
braced In  one  action.  It  would  seem  to  fol- 
low that  separate  actions  to  enforce  the  dif- 
ferent rights  may  be  maintained.  Especially 
is  that  true  in  this  case ;  for  here  the  mort- 
gagor in  express  terms  in  the  mortgage  waiv- 
ed the  very  defense  here  interposed.  In  the 
case  of  Ely  v.  Williams,  6  Cal.  App.  455,  92 
Pac.  393,  the  chattel  mortgage  by  its  terms 
gave  to  the  mortgagee  the  right  to  take  pos- 
session of  the  mortgaged  property  upon  de- 
fault in  the  payments  therein  provided  to 
be  made;   and  the  court  held: 

That  a  prior  action  to  foreclose  the  mortgage 
was  not  a  bar  to  an  action  in  claim  and  deliv- 
ery; that  the  provisions  of  section  726,  Code 
of  Civil  Procedure,  "must  be  construed  to  have 
reference  to  the  enforcement  of  those  rights  only 
which  are  necessary  to  the  recovery  of  the  debt 
and  the  foreclosure  of  the  lien  given  to  secure  it, 
and  not  to  any  collateral  contract  in  the  mort- 
gage which  does  not  affect  the  interests  of  the 
parties  in  the  mortgaged  property." 

Continuing,  the  court  says: 

"The  judgment  in  the  replevin  action  will  in 
no  way  affect  the  issues  triej  in  the  foreclosure 
proceeding,  and,  if  in  favor  of  the  plaintiff,  will 
only  operate  to  aid  in  the  proper  execution  of 
the  decree  rendered  in  that  proceeding." 

The  same  in  a  measure  is  true  here.  The 
judgment  in  the  unlawful  detainer  action 
can  in  no  way  affect  the  issue  in  this  case, 
and  will  operate  only  as  an  aid  in  compelling 
performance  of  the  covenants  of  the  chattel 
mortgage.  In  that  case,  too,  as  in  this,  the 
defense  interposed  was  waived  by  express 
provision  of  the  chattel  mortgage.  Other 
cases  bearing  on  the  point  are  Scbehr  t.  Ber- 
key  et  al.,  166  Cal.  157,  135  Pac.  41 ;  Harper 
V.  Gordon,.  128  Cal.  489,  61  Pac.  84;  T^udlum 
V.  Rothschild,  41  Minn.  218,  43  N.  W.  137; 
Mobegan  Athletic  Club  ▼.  Eberhart  (Sup.) 
135  N.  Y.  Supp.  1093. 

The  Judgment  and  order  are  affirmed. 


(21  Cal    A.  413) 

PEOPLE  T,  WEBBER.     (Cr.  561.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Jan.  26,  1915.) 

1.  Homicide    «=>300  —  Self-defense  —  Evi- 
dence—Instbuctions. 

Where  accused  showed  that  decedent  was 
the  aggressor,  and  made  an  unlawful  assault  on 
him  such  as  to  put  him,  as  a  rensonable  man, 
in  fear  of  his  life,  or  great  bodily  harm,  the 
court  should  charge  that,  if  the  jury  believed  the 
evidence,  accused  was  not  bound  to  retreat,  but 
could  stand  bis  ground,  and  a  charge  that,  if 
accused  could  have  withdrawn  from  the  danger, 
it  was  his  duty  to  retreat,  and  that  between  bis 
duty  to  flpe  and  his  right  to  kill  he  must  retreat, 
was  insufficient,  especially  where  accused  was 
on  his  own  premises. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  a  614,  616-620,  622-630 ;  Dec.  Dig. 
«S=>300.] 

2.  Homicide  ^3117  — Self- Defense  — Duty 
TO  Retbbat. 

Though  a  killing  must  be  under  an  absolute 
necessity  actual  or  apparent   to  show  self-de- 


fense, yet,  as  a  matter  of  law,  the  necessity  ex- 
ists when  an  innocent  person  is  placed  in  such 
sudden  jeopardy  as  to  put  bim,  as  a  reasonable 
man,  in  fear  of  his  life  or  of  great  bodily  barm, 
in  which  case  his  right  to  stand  his  ground  ifl 
an  element  of  self-defense. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  164-167;  Dec.  Dig.  «=»117.1 

3.  Witnesses    «s»372  — CKoas-EzAHiivATioiT 
—Bias. 

The  court  may  i>ermit  on  the  cross-exam- 
ination of  a  state's  witness  a  question  asked  to 
call  the  jury's  attention  to  the  bias  of  the  wit- 
ness, though  it  assumes  an  immaterial  fact. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §S  1192-1199;    Dec.  Dig.  «=»372.1 

4.  Witnesses   <g=>372—CB0S8- Examination — 
Bias. 

Question  asked  a  state's  witness  as  to 
whether  since  the  offense  be  had  not  stated  to 
different  people  that  accused  ought  to  be  bung  is 
not  objectionable  as  colling  for  the  impeachroent 
of  the  witness  without  a  foundation  being  laid 
therefor,  but  is  proper  to  show  bias  of  the  wit- 
ness, if  answered  in  the  affirmative,  and,  if  an- 
swered in  the  negative,  accused  is  bound  there- 
by, unless  a  proper  impeaching  question  is  asked. 
[Ed.  Note.- For  other  cases,  see  Witnesses, 
Cent.  Dig.  {{  1192-1199;    Dec.  Dig.  <8=»372.) 

Appeal  from  Superior  Court,  EVesno  Coun- 
ty;   Geo.  E.  Church,  Judge. 

Nicolas  Webber  was  convicted  of  man- 
slaughter, and  he  appeals.  Reversed  and  re- 
manded for  new  trial. 

Johnston  &  Jones,  of  Fresno,  for  appellant. 
D.  S.  Webb,  Atty.  Gen.,  and  John  H.  Riordan, 
Deputy  Atty.  Gen.,  for  the  People. 


KERRIGAN,  J.  The  defendant  was  charg- 
ed by  Information  with  the  crime  of  murder. 
He  was  convicted  of  manslaughter,  and  sen- 
tenced to  ten  years'  Imprisonment  The  ap- 
peal is  from  the  Judgment  and  from  the  or- 
der denying  defendant's  motioh  for  a  new 
trial. 

[%\  The  testimony  in  this  case  Introduced 
on  behalf  of  the  defendant  tended  to  show 
that  the  deceased  was  the  aggressor,  and 
made  an  unlawful  assault  upon  the  defend- 
ant of  such  a  character  as  to  put  bim,  as  a 
reasonable  man,  in  fear  of  his  life  or  of  great 
bodily  harm.  The  Jury  should  therefore  have 
been  instructed,  as  requested,  that,  if  they 
believed  this  evidence,  the  defendant  was 
not  bound  to  retreat  but  that  he  had  a  law- 
ful right  to  stand  Ms  ground.  The  only  in- 
struction given  on  the  subject,  however,  was 
as  follows: 

"If  he  [defendant]  could  have  withdrawn  from 
the  danger,  it  was  his  duty  to  retreat  Between 
his  duty  to  flee  and  his  right  to  kill,  he  must 
fly,  or,  as  the  books  have  it,  he  must  retreat 
to  the  wall." 

This  was  part  of  the  instruction  on  the 
subject  of  self-defense,  and  the  Instruction  In 
full  is  precisely  the  same  as  that  given  In  the 
case  of  People  v.  Lewis,  117  Cal.  186,  191,  46 
Pac.  1088,  59  Am.  St  Rep.  167;  and  there, 
on  account  of  the  part  here  quoted,  it  was 
held  to  be  error  which  must  have  resulted  in 
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prejudicial  injary  to  tbe  defendant    In  that 
case  tbe  court  said: 

"In  People  t.  Hecker,  100  C«L  451  [42  Pac 
307,  30  L.  R.  A.  403],  where  the  right  of  self- 
defcDse  is  considered  at  some  length,  it  is  point- 
ed out  that  our  law  nowhere  imposes  the  duty 
of  retreat  npon  one  who  without  fault  himself 
is  exposed  to  a  sudden  felonious  attack,  and  that 
the  dut^  of  withdrawal  or  retreat  Is  imposed 
npon  bim  alone  who  is  the  first  aggressor,  or 
who  has  joined  in  a  mutual  combat;  and  it  is 
farther  said  that,  while  at  common  law  there 
was  a  contrariety  of  opinion  upon  the  part  of 
the  writers  as  to  the  duty  of  retreat,  which  con- 
trariety has  found  its  way  into  the  differing 
decisions  of  our  state  courts,  this  state  has  up- 
held a  defendant's  right  to  stand  his  ground  and 
meet  by  force  a  sudden  and  violent  attack." 

[2]  So  that,  while  tbe  killing  must  be  under 
an  absolute  necessity,  actual  or  apparent,  as 
a  matter  of  law,  that  necessity  is  deemed  to 
exist  when  an  innocent  person  ia  placed  in 
sach  sudden  Jeopardy.  The  right  to  stand 
one's  ground  should  form  an  element  of  the 
instructions  upon  the  necessity  of  killing 
and  the  law  of  self-defense.  It  may  be  added 
that  the  defendant  in  this  case,  as  in  the  case 
of  People  T.  Lewis,  was  upon  lUs  own  prem- 
ises. 

In  the  case  of  People  .▼.  Maughs,  149  Cal. 
253,  259,  86  Pac.  187.  190,  the  court  gare  the 
following  Instruction: 

"No  man  baa  a  right  to  kill  another  in  self- 
defense  unless  such  killing  ia  really  or  appar- 
ently necessary  for  such  defense.  Before  a  per- 
son can  justify  taking  tbe  life  of  a  human 
being  on  the  ground  of  self-defense,  he  must, 
when  attacked,  emplopr  all  reasonable  means 
within  his  power,  consistent  with  his  safety,  to 
avoid  tbe  danger  and  avert  the  necessity  for 
the  kiUing." 

Commenting  upon  this  Instruction,  the  high- 
er court  said: 

"No  exposition  is  necessary  to  show  that  the 
giving  of  this  instruction,  which  imposed  npon 
the  defendant  the  duty  of  flying,  and  forbade 
him  the  right  to  stand  bis  ground,  was  error 
and  of  such  gravity  as  to  demand  a  reversal." 

In  the  Maughs  Case  the  man  who  was  kill- 
ed was  in  his  own  house,  and  the  defendant 
was  an  employ^,  so  that  it  follows  that  no 
matter  where  a  person  may  be,  U  be  has  a 
right  to  be  there.  If  he  ia  wrongfully  at- 
tacked he  may  stand  his  ground,  and  in  nec- 
essary self-defense  slay  his  assailant  where, 
as  a  reasonable  man,  he  has  grounds  to  ap- 
prehend he  is  in  danger  of  losing  his  life  or 
Buffering  great  bodily  injury  at  the  hands  of 
his  assailant  This  doctrine  is  also  an- 
nounced in  the  following  cases:  People  t. 
Baldocchl,  10  CaL  App.  42,  101  Paa  28 ;  Peo- 
ple T.  Cyty,  11  Cal.  App.  702, 106  Paa  257. 

That  the  error  was  prejudicial  In  this  case 
is  emphasized  by  the  fact  that  the  prosecu- 
tion, it  appears,  tried  tl)e  case  in  part  on 
the  theory  that  it  was  the  duty  of  tbe  defend- 
ant to  flee,  even  tf  the  deceased  was  the  ag- 
gressor. 

(3, 4]  Carl  Paaske,  the  principal  witness 
for  the  prosecution,  was  asked  on  cross-ex- 
amination a  number  of  questions,  which 
were  intended  to  show  hostility  on  his  part 
to  the  defendant    It  ia  elementary  that  the 


defendant  was  entitled  to  ask  such  questions; 
and  it  was  a  matter  of  no  little  consequence 
to  him  to  bring  out  the  fact  If  It  were  a  fact 
that  the  witness  was  biased  and  prejudiced 
against  him,  In  order  that  the  Jury  lu  weigh- 
ing his  testimony  might  take  that  circum- 
stance Into  consideration.  People  t.  Thom- 
son, 92  Cal.  506,  28  Pac.  589.  Objections  to 
those  questions  were  sustained  on  the  ground, 
as  to  one  of  them,  tliat  it  assumed  a  fact 
not  in  evidence,  and,  as  to  the  others,  they 
were  impeaching  questions,  and,  being  such, 
that  no  foundation  was  laid. 

As  to  the  first  of  these  objections,  we  do 
not  see  that  the  question  to  which  it  was 
directed  was  open  to  this  objection,  but  even 
if  it  were,  tbe  fact  assumed  was  wholly  im- 
material, and  has  no  bearing  on  the  issues  of 
the  case;  and,  as  the  sole  purpose  of  the 
question  was  to  call  the  attention  of  the  Jury 
to  the  bias  of  the  witness,  we  think  the  ques- 
tion might  well  have  been  permitted.  As  to 
the  other  objection,  it  is  true  that  the  ques- 
tion did  not  include  the  circumstances  of 
time,  place,  and  persons  present  But  it 
does  not  appear  that  it  was  Intended  to  be 
an  impeaching  question.  The  witness  might 
have  answered  in  such  a  way  as  to  show 
animus  to  the  defendant  For  example,  to 
the  Inst  of  these  questions,  "Now,  isn't  it  a 
fact  that  since  this  shooting  occurred  you 
have  stated  to  different  people  out  there  in 
the  neighborhood,  referring  to  Mr.  Webber 
(the  defendant],  that  'the  damned  son  of  a 
bitch  ought  to  be  bung'?"  the  witness  might 
have  answered  in  the  affirmative.  Defend- 
ant's counsel  might  have  been  satisfied  with 
such  answer  as  proving  their  contention  of 
bias.  On  the  other  hand,  the  witness  might 
have  answered,  "No,"  and  the  defendant 
would  then  be  bound  by  the  answer  owing  to 
the  form  of  the  question,  unless  followed  by  a 
proper  impeaching  question. 

It  was  error  to  exclude  the  proffered  tes- 
timony. In  People  v.  Jones,  160  Cal.  358,  117 
Pac.  176,  a  witness  bad  testified  that  be  did 
not  know  a  man  when  he  fell,  but  did  know 
him  when  he  arose,  and  was  asked  this  ques- 
tion: 

"Did  yon  not  testify  that  you  did  not  know 
the  man  until  later  at  the  preliminary  examina- 
tion?" 

An  objection  was  made  that  no  foundation 
was  laid,  and  the  objection  was  sustained. 
In  considering  this  the  court  says : 

"A  misconception  seems  to  exist  upon  the 
subject  of  tbe  permissibility  of  inquiries  such 
as  this.  To  such  a  question  the  objection  here 
stated  is  usuaU}[  interposed,  and  usually  tbe  ob- 
jection is  sustained  upon  tbe  ground  that  tbe 
question  is  intended  to  impeach,  and,  being 
intended  to  impeach,  the  'proper  foundation'  of 
time,  place,  circumstances,  and  persons  present 
is  not  laid,  because  these  matters  have  not  been 
called  to  the  attention  of  tbe  witness.  It  is 
true  that,  when  a  question  is  asked  for  the  pur- 
pose of  impeachment,  its  'foundation'  must  be 
laid,  to  the  end  that  the  witness'  attention 
may  be  called  to  every  circumstance  which  will 
tend  to  refresh  his  memory  and  prevent  bin) 
from  falling  into  error.     But  it  by  no  means 
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follows  tbat  every  tach  questioii  is,  or  is  meant 
to  be,  an  impeacbin?  question.  Frequently  such 
QDestions  may  be  properly  asked  upon  collateral 
matters  where  the  answer  would  bind  the  ques- 
tioner without  right  to  impeach.  Frequently 
they  are  designed  to  test  the  recollection  of  the 
witness,  and  frequently,  as  in  the  instance  be- 
fore OS,  the  question  is  proper,  though  ultimate- 
ly, and.  according  to  the  answer  which  may  be 
made,  it  will  or  will  not  be  followed  by  a  strict- 
ly impeaching  question.  Thus  it  was  proper  to 
ask  the  witness  if  he  had  so  testified.  His  an- 
swer might  have  been  that  he  did  not,  when  an 
impeaching  question  would  properly  follow.  His 
answer  might  bare  been  that  he  did  so  testify, 
with  explanation  of  the  variance  between  hia 
answers,  in  which  case  no  impeaching  question 
would  be  necessary;  and  it  is  an  unwarranted 
curtailment  of  legitimate  cross-examination  to 
exclude  such  qnestions,  as  was  here  done,  upon 
the  ground  that  they  are  necessarily  impeaching 
questions  and  the  proper  foundation  for  them 
bad  not  been  laid."  People  v.  Brilliant,  58  Cal. 
214,  217;  People  t.  Hart,  153  Cal.  261,  94  Pac. 
1042;  People  v.  Jones,  160  Cal.  358,  117  Pac. 
176;  Dondell  v.  Shoo,  20  CaL  App.  424,  129 
Pac  478;   People  v.  Costa,  142  Pac,  608. 

For  the  errors  above  pointed  out,  the  Judg- 
ment and  order  appealed  from  are  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  concur:  LBNNON,  P.  J.;  BICH- 
ARDS,  J. 

(»  Cat.  A.  403)  ' 

PISTOLESI  V.  SUPERIOR  COURT  OF 
CITY  AND  COUNTY  OF  SAN  FRANCIS- 
CO, et  al.     (Civ.  1587.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Jan.  25,  1915.) 

1.  JvanoKB  or  the  Peack  4s9i67— Afpxix/— 
Delat  in  PBOSECunNO— Dismibsai.. 

Code  Civ.  Proc.  {  890,  subd.  1,  providing 
tbat  judgment  of  dismissal  without  prejudice 
to  a  new  action  may  be  had  when  the  plaintiff 
voluntarily  dismisses  the  action  before  it  is 
finally  submitted,  or  fails  to  prosecute  the  ac- 
tion to  judgment  with  reasonable  diligence,  pro- 
vided a  counterclaim  has  not  been  made,  or 
affirmative  rdief  sought,  etc.,  does  not  apply, 
where  petitioner  was  sued  in  a  justice's  court 
and  set  in  judgment,  and  appealed  to  the  su- 
perior court,  which  denied  his  motion  to  dismiss 
for  want  of  prosecution,  after  answer  was  filed, 
to  give  the  appellate  court  jurisdiction  to  issue 
a  writ  of  mandate  to  force  the  superior  court 
to  such  action,  the  statute  applying  to  an  action 
pending  in  the  justice's  court. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  i!  647-651,  654 ;  Dec.  Dig. 
«8=9l67.] 

2.  Justices  of  the  Peace  €=3l67— DisiasaAL 
—Delay  xs  Pbosecutino  Apfeai.. 

Whether  an  action  pending  on  appSal  to 
the  superior  court  from  the  justice's  court  shall 
be  dismissed  for  lack  of  diligence  in  its  prose- 
cution does  not  depend  on  what  the  law  is  as  to 
actions  pending  in  the  justice's  court,  but  must 
be  determined  under  Code  Civ.  Proc.  i  980, 
.prescribing  the  powers  of  the  superior  court  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  ff  647-651,  654;  Dec. 
Dig.  «=s>167.] 

3.  Justices  of  tre  Peace  <3=>167— DisiasaAi, 
—  Delay  in  PBosECimNG  Appeal  — Stat- 
ute. 

Code  Civ.  Proc.  S  583,  providing  that  any 
action  commenced  shall  be  dismissed  by  the 
ronrt  in  which  the  same  shall  have  commenced. 


or  to  which  It  may  be  transferred,  on  motion  of 
the  defendant  after  due  notice  to  the  plaintiff^ 
or  by  the  court  of  its  own  motion,  unless  such 
action  is  brought  to  trial  within  five  years  after 
the  defendant  has  filed  bis  answer,  etc.,  is  not 
ajpplicable  to  a  case  where  defendant  in  a  jus- 
tice's court  appealed  from  an  adverse  judgment 
to  the  supenor  court,  and  the  plaintiff  failed 
for  more  than  five  years  to  prosecute  the  appeal 
or  bring  it  on  for  trial  after  answer,  the  action 
having  been  neither  commenced  in,  or  transfer- 
red to,  the  superior  court. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  647-651,  654;  Dec. 
Dig.  «=s>167.] 

4.  Justices  of  tece  Peace  9s»167— Dismissal 
—Delay  iw  Pbosecutiwo  Appeal— Poweb 

OF   SUPEBIOB   OOUBT. 

Where  defendant,  after  an  adverse  judg- 
ment in  a  justice's  court,  appealed  to  the  su- 
perior court,  and  eventually  moved  such  court 
for  dismissal  of  the  action  for  plaintiff's  failure 
to  prosecute  it  or  bring  it  on  for  trial  for  more 
than  fife  years,  the  superior  court  could  resort 
to  its  inherent  power  to  pass  on  the  motion  to  . 
grant  or  deny  it  without  the  aid  of  statutory 
authority. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {{  647-661,  664 ;  Dec.  Dig. 
<3=»167.] 

Petition  for  writ  of  mandate  by  G.  Pistole- 
si  against  the  Superior  Court  of  the  City  and 
County  of  San  Francisco  and  others.  Writ 
denied. 

O.  F.  Meldon  and  U  O.  Pistoleal,  both  of 
Sansallto,  for  petitioner.  Samuel  M.  Sam- 
ter,  of  San  Francisco,  for  respondenta 

KERRIGAN,  J.  This  1>  a  petition  for  a 
writ  of  mandate  to  compel  defendants  to  dis- 
miss an  action  pending  in  said  superior  court. 
The  sole  question  Involved  is:  Does  section 
583  of  the  Code  of  Civil  Procedure  apply  to 
actions  pending  in  the  superior  court  on  ap- 
peal thereto  up<»i  questions  of  fact  from  the 
Justice's  court? 

The  essential  facts  are  these:  On  the  22d 
day  of  November,  1904,  the  action  out  of 
whic^  this  proceeding  grows  was  commenced. 
Within  the  time  prescribed  by  law  the  an- 
swer of  the  defendant  therdn  was  filed,  and 
on  the  2d  day  of  May,  1905,  judgment  was 
rendered  in  favor  of  the  plaintiff  therein,  W. 
P.  Johnson,  against  the  defendant,  G.  Pis- 
toles! (who  is  the  petitioner  here),  for  a  cer- 
tain sum,  together  with  Interest  and  costs. 
From  that  Judgment  Pistolesl  perfected  an 
appeal  to  the  superior  court,  stating  that 
such  appeal  was  taken  upon  questions  of 
both  law  and  fact;  and  the  papers  In  the  ac- 
tion were  accordingly,  as  required  by  law, 
transmitted  to  the  superior  court  The  case 
has  never  been  tried  In  the  superior  court, 
and  on  the  27th  day  of  December,  1013,  the 
defendant,  Pistolesl,  served  the  plaintiff, 
Johnson,  with  a  notice  that  be  would  move 
the  superior  court  for  an  order  dismissing 
the  action  because  of  the  plaintitT's  failure 
for  more  than  five  years  to  prosecute  it  or 
bring  It  on  for  trial  after  answer  filed.  This 
motion  was  made  and  denied. 
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It  Is  conceded  tliat,  if  the  superior  court 
was  vested  with  discretion  as  to  whether  or 
not  the  motloii  should  be  granted,  this  court 
cannot  Interfere  with  that  court's  conclusion. 
But  it  is  claimed  by  petitioner,  as  before 
stated,  that,  more  than  five  years  having 
elapsed  after  the  commencement  of  the  ac- 
tion, the  mandatory  provision  of  subdivlBlon 
2  of  section  583  applies,  and  that  therefore 
the  sniierior  court  shonld  have  dismissed  the 
action.  Respondent,  on  the  other  hand,  in- 
sists that  section  S83  is  inapplicable  to  a 
case  brought  to  the  superior  court  on  appeal 
from  a  Justice's  court,  and  that  the  granting 
or  denying  of  a  motion  to  dismiss  such  ap- 
peal, when  It  is  taken  on  questions  of  both 
law  and  fact,  is  a  matter  resting  within  the 
sound  discretion  of  the  superior  court,  citing 
subdivision  1  of  section  890  of  the  Code  of 
Civil  Procedure. 

[1]  We  think  that  neither  this  subdivision 
nor  section  583  is  applicable  to  this  case. 
The  former  provides  when  a  Justice's  court 
may  dismiss  an  action  pending  before  it 
for  failure  to  prosecute  the  same  to  Judg- 
ment, and  makes  the  granting  or  denying 
of  the  motion  a  matter  of  discretion.  We 
think  this  section  applies  to  an  action  pend- 
ing in  the  Justice's  court,  and  not  to  an  ap- 
peal pending  in  the  superior  court  in  sncb 
an  action. 

[2]  The  case  of  Hubbard  v.  Superior  Court, 
9  Cal.  App.  168,  98  Pac.  894,  is  not  in  con- 
flict with  this  position.  There  the  summons 
had  not  been  served  within  three  years  after 
the  action  was  commenced;  and  all  this 
court  beld  was  that  the  subdivision  of  section 
681  of  the  Code  of  Civil  Procedure,  which 
is  now  section  581a  of  that  Code,  did  not 
apply  to  actions  commenced  in  the  Justice's 
court,  but  that  the  case  was  controlled  by 
section  890.  Whether  or  not  an  action  pend- 
ing on  appeal  to  the  superior  court  shall  be 
dismissed  for  lack  of  diligence  in  its  prose- 
cution does  not  depend  upon  what  the  law 
Is  as  to  actions  pending  in  th'e  Justice's  court 
(section  980),  and  there  is  nothing  in  the  case 
referred  to  holding  to  the  contrary. 

[J]  Nor  do  we  think  section  683,  Code  of 
Civil  Procedure,  is  applicable  to  this  case. 
It  reads  as  follows: 

"  •  •  •  Any  action  heretofore  op  hereafter 
commenced  ghall  be  dismissed  by  tie  court  in 
which  the  same  shall  have  been  commenced  or 
to  which  it  may  be  transferred  on  motions  of 
tlie  defendant,  after  due  notice  to  the  plaintiff 
or  by  the  court  of  its  own  motion,  unless  such 
action  is  brought  to  trial  within  five  years  aft- 
er the  defendant  has  filed  his  answer.    •    •    •  •• 

This  action  was  not  commenced  in  the 
saperior  court,  nor  can  it  be  regarded  as 
having  been  "transferred"  to  that  court  "on 
motion  of  the  defendant";  the  latter  lan- 
gaage  aptly  describing  only  an  action  trans- 
ferred to  a  court  of  identical  Jurisdiction  in 
another  county. 

[4]  Although  it  appears  to  us  plain  that 
neitber  of  the  sections  referred  to  applies  to 


this  case,  the  superior  court  could  yet,  as 
it  did,  resort  to  its  Inherent  power  to  pass  on 
the  motion  and  grant  or  deny  it.  "It  is  set- 
tled by  numerous  decisions  in  this  state  that 
the  saperior  court,  without  the  aid  of  statu- 
tory authority,  has  the  power  to  dismiss  an 
action  because  of  the  failure  of  the  plaintiff 
to  prosecute  it  with  reasonable  diligence." 
Romero  t.  Snyder,  167  Cal.  216,  138  Pac. 
1002.  There  it  was  held  that,  if  only  a  de- 
murrer, and  not  an  answer,  was  filed,  the 
provisions  of  section  683,  Code  of  Civil  Pro- 
cedure, did  not  apply,  but  that  the  court 
under  its  general  Jurisdiction  might  dismiss 
the  action  for  failure  to  prosecute  it  witli 
reasonable  diligence,  and  would  be  limited 
In  so  doing  only  by  a  sound  discretion. 

The  court  in  the  present  case  denied  the 
motion;  and  it  is  not  claimed,  if  this  Is  a 
case  for  the  exercise  of  discretion,  that  there 
has  been  any  abuse  thereof. 

It  follows  from  what  has  been  said  that 
the  writ  should  be  denied;  and  it  is  so  or- 
dered. 


We    concur; 
ARDS.  J. 


liBNNOM.    P.    X;    BICH- 


(S6  O&l.  A.   406) 

PEPPER  V.  VHDOVA.    (C9v.  1446.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Jan.  26,  1916.) 

1.  Canckixatior  or  Inbtbuicents  «=337— Bx- 
sciBsiON   roB   Fraud— Intent— Plsadinos. 

In  an  action  to  rescind  a  sale  on  the 
ground  of  fraud,  wH^re  the  complaint  averred 
that  misrepresentations  concerning  the  essen- 
tial qualifications  of  the  chattels  sold  were  false, 
were  known  to  be  false  by  the  vendor,  and 
were  wiUfuIIy,  falsely,  fraudulently,  and  deceit- 
fully made,  sufficiently  charges  an  intent  to  de- 
fraud the  person  to  whom  they  were  made,  and 
who  relied  upon  them. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §S  6&-80 ;  Dec.  Dig. 
*=»37.1 

2.  Canckixation  of  Instbuuknts  4=>53— RJi- 
BcissiON  FOB  FBAtJD— Intent— Findings. 

In  an  action  to  rescind  a  gale  of  horses  for 
fraud  and  misrepresentationB,  a  finding  of  the 
court,  which  set  forth  specifically  the  represmta- 
tions,  recited  the  elements  of  their  falsity,  and 
then  stated  that  sncb  representations  were  will- 
fully, falsely,  and  fraudulently  made,  suffi- 
ciently responded  to  the  issue  of  fraud,  as  pre- 
sented by  the  case. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  {{  100-111;  Dec. 
Dig.  «=>63.] 

3.  Salss  <S=>120  —  Bbkaoh  of  Wabbantz— 
Statute. 

Under  av.  Code,  I  1780,  providhig  that 
breach  of  warranty  entitles  the  buyer  to  rescind 
a  contract  of  sale,  but  not  an  executed  sale,  un- 
less the  warranty  was  intended  by  the  parties 
to  operate  as  a  condition,  the  question  may  be 
determined  by  the  essential  nature  of  the  war- 
ranties themselves,  and  if  the  false  representa- 
tions went  to  the  essence  of  the  value  of  the 
property  the  warranty  was  an  essential  condi- 
tion to   the  sale. 

[Ed.  Not&— For  other  cases,  see  Sales,  Cent. 
Dig.  {  204;  Dee.  Dig.  «=>120.] 
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4.  Sales   «=3l20  —  Kescission  —  Breach    of 
Warranty— Sale  of  Hobses. 

Where  the  warranty  was  that  a  pair  of 
ftirm  liurses  were  u  nell-matched  team,  would 
work  together  under  hiirness  for  farm  work, 
were  not  bnlky.  had  no  bad  habits,  and  were 
physically  sound  and  without  fault,  blemish, 
disorder,  or  disease,  the  warranty  was  such 
in  its  ni,ture  as  to  form  a  condition  of  the  con- 
tract, justifying  rescission  for   breach. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  294;   Dec.  Dig.  <3=»126.} 

5.  Sales  4=>38— Bbcacr  of  Waebantt— Re- 
scission—Oboundb— Knowledge  or   Ven- 

OOB. 

Under  Civ.  Code,  {  1786,  providing  that  a 
breach  of  a  warranty-  entitles  the  buyer  to  re- 
scind ft  contract  of  sale,  but  not  an  executed 
■ale,  aniess  the  warranty  was  intended  to  op- 
erate as  a  condition,  whether  the  seller  knew 
the  falsity  of  bis  representations,  or  intended  to 
commit  a  fraud  in  making  them,  is  Immaterial. 

fEd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  66-77,  86;   Dec  Dig.  «=>38.] 

Appeal  from  Superior  Coart,  Marin  Coun- 
ty;  Edgar  T.  Zook,  Judge. 

Action  by  Lewis  G.  Pepper  against  G.  Ve- 
dora.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Martinelli  &  Greer,  of  San  Rafael,  for  ap- 
pellant Frederick  L.  Berry,  of  San  Fran- 
cisco, for  respondent 

PER  CURIABiI.  Tills  is  an  action  to  re- 
scind a  contract  for  the  purchase  of  a  team 
of  horses.  The  plaintiff  alleges  that  the  de- 
fendant willfully,  falsely,  fraudulently,  and 
deceitfully  stated  and  represented  to  tbe 
plaintiff  tbe  said  team  of  horses  of  wliich  he 
was  then  and  there  possessed  "to  be  a  well- 
matched  team,  to  work  together  under  har- 
ness for  wagon  and  general  farm  work,  not 
balky,  no  bad  habits,  phyuically  sound  and 
without  fault  blemish,  disorder,  or  disease"; 
tliat  the  plaintiff,  not  being  a  horseman,  nor 
exi>erienced  in  horses  or  in  their  purchase, 
relied  and  depended  upon  the  defendant's 
aforesaid  representations,  knowing  nothing 
to  the  coiitrary  regarding  said  team  ;  that  the 
representations  of  the  defendant  were  false 
In  a  number  of  essential  particulars  set  forth 
in  the  complaint,  of  all  of  whidi  the  defend- 
ant had  full  knowledge  at  tbe  time  the  repre- 
sentations were  made.  Tbe  complaint  was 
otherwise  sufficient  in  point  of  form  as  to  the 
requisites  of  an  action  for  rescission.  The 
defendant  did  not  demur  to  the  complaint, 
but  answered,  speclflcally  denying  its  aver- 
ments, and  the  cause  went  to  trial  upon  the 
issues  thus  presented. 

The  court  found  that  the  defendant,  being 
possessed  of  the  team  of  horses,  "willfully, 
falsely,  and  fraudulently  stated  and  repre- 
sented said  team  to  be  then  and  there  a  well- 
matched  team,  to  work  together  under  har- 
ness, a  true  pulling  team  under  harness  for 
wagon  and  g^ene'ral  farm  work,  not  balky, 
and  physically  sound,  no  bad  habits,  without 
fault  disorder,  or  disease."  Tbe  court  also 
found   that   the  plaintiff  had    relied    upon 


these  representations  of  the  defendant,  and 
had  been  deceived  thereby  In  purchasing 
said  team,  and  also  speclflcally  found  that 
the  horses  were  defective  in  the  particulars 
set  forth  In  the  complaint,  and  Judgment  was 
thereurwn  rendered  in  favor  of  the  plaintiff 
for  tbe  rescission  of  the  sale.  The  api>eal  is 
from  this  Judgment  and  is  presented  upon 
the  Judgment  roll  alone. 

The  two  main  contentions  of  the  appellant 
are:  First,  that  the  complaint  is  insufficient 
in  the  respect  that  it  does  not  contain  an 
allegation  that  tbe  representations  of  the  de- 
fendant upon  which  the  plaintiff  relied  were 
made  by  the  defendant  with  Intent  to  de- 
fraud; and,  second,  that  the  findings  do  not 
respond  to  the  issue  of  fraud  presented  by 
the  pleadings  in  the  respect  that  they  do  not 
set  forth  the  facts  constituting  the  fraud. 

[1,2]  We  do  not  tliink  that  the  conten- 
tion of  the  appellant  in  either  of  these  re- 
spects can  be  sustained.  The  case  as  present- 
ed by  the  pleadings  has  two  aspects.  It  may 
be  treated  as  an  action  to  rescind  a  contract 
on  the  ground  of  fraud;  and  viewed  from  this 
aspect  we  think  that  a  complaint  which 
avers  that  representations,  such  as  those 
made  respecting  the  essential  qualities  of 
the  property  involved  in  this  action,  were 
false  and  were  known  to  be  false  by  tbe  per- 
sons making  them,  and  were  willfully,  false- 
ly, fraudulently,  and  deceitfully  made,  suf- 
ficiently &vers  an  intent  to  defraud  the  per- 
son to  whom  they  were  made,  and  who  relied 
upon  them  in  purchasing  the  property. 
Spreckels  ▼.  Gorrill,  152  Cal.  383, 92  Pac.  lOlL 
We  think,  also,  that  the  findings  in  tbe  case, 
viewed  from  this  aspect,  which  set  forth  spe- 
cifically the  representations  made,  and  also 
specifically  recite  the  elements  of  their  fal- 
sity, and  which  then  proceed  to  find  that 
these  representations  were  willfully,  falsely, 
and  fraudulently  made,  sufficiently  respond 
to  the  Issue  of  fraud  presented  by  this  as- 
pect of  the  case, 

[3-6]  The  other  aspect  in  which  the  plead- 
ings present  this  cause  is  that  of  an  action 
to  rescind  a  contract  for  the  breach  of  an 
essential  warranty  as  to  the  quality  of  the 
property  sold.  Viewing  the  case  from  this  as- 
pect, the  complaint  and  findings  amply  set 
forth  the  specific  terms  of  tbe  warranty,  tlie 
fact  of  its  falsity,  and  the  specific  nature 
and  extent  of  its  breach.  The  contention  of 
tbe  appellant  that  an  action  cannot  be 
brought  to  rescind  an  executed  contract  for 
the  breach  of  a  warranty  of  the  kind  in  ques- 
tion here,  under  the  terms  of  section  1786  of 
the  Civil  Code,  cannot,  we  think,  be  sustain- 
ed.   That  section  of  the  Code  provides  that: 

A  "breach  of  a  warranty  entitles  the  buyer  to 
rescind  an  agreement  for  sale,  but  not  an  exe- 
cuted sale,  unless  the  warranty  was  intended  by 
tbe  parties  to  operate  as  a  condition."  Civ. 
Code,  !  1786. 

Whether  the  parties  to  an  executed  con- 
tract of  sale  intended  -  that  its  warranties 
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RhotUd  operate  as  a  condition  may  be  deter- 
mined from  the  essential  nature  of  the  war- 
ranty; and  if,  as  in  this  case,  the  false  rep- 
resentations as  to  the  quality  of  the  property 
go  to  the  essence  of  its  value,  and  render  it 
useless,  and  hence  valueless,  to  Its  purchas- 
er, it  would  follow  necessarily  that  the  war- 
ranty was  an  essential  condition  of  the  sale, 
and  that  upon  the  discovery  of  its  breach  the 
purchaser  woulcL  hare  a  right  to  rescind  his 
contract  under  this  section  of  the  Code. 
Stockton  Sav.  &  L.  Soc.  v.  Giddings,  96  Cal. 
84,  30  Pac.  1016.  21  L.  R.  A.  406,  31  Am.  St 
Rep.  181;  Hoult  ▼.  Baldwin,  67  Cal.  610,  8 
Pac.  440;  Merrifleld  v.  McCUy  (Or.)  142  Pac. 
587. 

From  this  aspect  of  the  case  It  would  be 
entirely  immaterial  whether  the  defendant 
knew  or  did  not  know  the  representations  to 
be  false,  or  did  or  did  not  intend  to  commit 
fraud  in  making  them.  It  is  not  necessary 
to  either  plead  or  prove  an  Intent  to  deceive 
in  making  such  representations.  Spreckels 
r.  Gorrill,  supra.  The  proof  of  their  falsity, 
and  of  their  essential  nature  as  a  vital  ele- 
ment entering  into  the  contract  of  sale, 
would  be  sufBclent  to -entitle  the  purchaser 
to  rescind.  Both  of  these  elements  fully  ap- 
pear in  the  complaint  and  in  the  findings  of 
the  court.  In  all  other  respects  the  findings 
are  sufficient  to  sustain  the  Judgment. 

Judgment  affirmed. 


as  Cal.   A.  74) 

CAMOZZI  T.  COLUSA  SANDSTONE  CO. 
(Civ.  1299.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Nov.  30.  1014.  Rehearing  Denied  by 
Supreme  Court  Jan.  23,  1915.) 

1.  Pleaoino    «=>18— Cebtaintt— DTJPLicrrT. 

Tbat  the  complaint  in  a  sinsle  count  charg- 
es several  acts  of  negligence  does  not  render  it 
uD(«rtain<  where  the  several  acts  are  clearly 
specified. 

IKd.  Note.— For  other  cases,  see  Pleading, 
C^t  Dig.  fl  39,  64 ;   Dec.  Di«.  «=>1&] 

2.  Necligence  €=>110— Paoor— Vabiancb. 

Where  the  complaint  _  in  a  single^  count 
charged  several  acts  of  negligence,  plaintiff  may 
rely  upon  any  one  of  the  several  acts,  or  may 
show  tbat  all  of  the  ai-ts  concurrently  caused  bis 
injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  SS  20O-21B:    Dec   Dig.  <S=9ll9.] 

3.  PUADiwo  «=>406— Defects— Waivbb. 

Under  Code  Civ.  Proc.  i  431,  the  defect  in 
a  complaint  which  united  in  one  count  several 
causes  of  action  is  waived,  where  not  attacked 
by  special  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Ont  Dig.  M  1355-1359,  1361-1365,  1307- 
1374.  1386;   Dec.  Dig.  «=.406.] 

4.  LnoTATiON  or  Actions  €=»127  —  Amkkd- 

MENTS— EfITECT. 

The  original  complaint  in  one  count  charg- 
ed three  grounds  of  negligence,  the  negligent 
operation  of  the  machine  by  which  the  injury 
was  inflicted,  the  employment  of  an  incompe- 
tent operator,  and  negligence  in  failing  to  in- 
struct and  warn  plaintiff.  The  amended  com- 
plaint, filed  after  the  limitation  period  bad  run, 
consisted  of  two  counts.    The  first  charged  gen- 


eral negligence,  and  the  second  alleged  incom- 
petency of  the  operator  of  the  machine,  f  eld, 
that  the  amended  complaint  did  not  state  a 
cause  of  action  different  from  that  stated  in  the 
original  complaint. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {§  643-547 ;  Dec.  Dig.  «=> 
127.] 

6.  Masteb  and  Sebvan't  ®=>279  —  Injuries 
TO      Skbvant—Actiohb— Evidence— SuKFi- 

CIENOT. 

In  a  personal  injury  action  by  a  servant, 
evidence  held  to  warrant  a  finding  that  his  in- 
juries resulted  from  the  negligence  of  a  fellow 
servant,  whose  incompetency  was  known  to  the 
master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  973-976,  978-980 ;  Dec. 
Dig.  .&=»279.] 

6.  Masteb  and  Sebvant  9=3265 '—  Injttsies 
TO  Servant— Neouoencx  or  Masteb— Pbe- 

StTMPTION. 

While  it  is  presumed  that  an  employer  has 
performed  his  duty  in  selecting  competent  fel- 
low servants,  the  incompetency  of  a  servant 
may  be  of  such  a  character  as  to  rebut  the  pre- 
sumption. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  877-908,  956 ;  Dec  Dig. 
«=92G5.J 

7.  Masteb  and  Sebvant  9s>276  —  Injuries 
TO  Sebvant— Actions— Etidbncb. 

In  a  personal  injury  action,  evidence  field 
8u£Bcient  to  sustain  a  finding  that  plaintiff's  in- 
juries resulted  from  the  negligence  of  the  oper- 
ator of  a  crane. 

[E}d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ji  050-9^  954,  959,  970, 
976;    Dec  Wg.  «=»276.] 

8.  Masteb  and  Sebvant  iS=>289— Injuries  to 
Servant— Jury   Question. 

In  a  personal  injury  action  by  a  servant, 
the  question  of  bis  contributory  negligence  held 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1089,  1000,  1092-1132; 
Dec.  Dig.  <8=)289.] 

9.  Tbial  9=3252— iNSTBUcnoNa—AFPUCABIl.- 

ITT  TO   EVIOBNCB. 

Where  the  evidence  of  the  incompetency  of 
a  fellow  servant  was  sufficient  to  go  to  the  jury. 
Instructions  on  that  issue  were  warranted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  505,  600-612;    Dec  Die.  «=3252.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Frank  J.  Murasky, 
Judge. 

Action  by  Emerico  Camozzi  against  the  Co- 
lusa Sandstone  Company.  From  a  judgment 
for  plaintiff,  and  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

C.  H.  Wilson,  of  Saa  Francisco,  for  appel- 
lant James  Boyer,  of  San  Francisco,  for  re- 
spondent 


HART,  J.  The  plaintiff  brought  this  action 
to  recover  damages  for  personal  injuries  sus- 
tained by  him,  so  it  Is  alleged,  through  the 
negligence  of  the  defendant  The  trial  was 
by  Jury,  who  awarded  the  plaintiff  the  sum 
of  $4,525 ;  the  court  entering  a  judgment  ac- 
cordingly. The  defendant  brings  the  case 
here  on  appeal  from  said  judgment  and  the 
order  denying  its  motion  for  a  new  triaL 
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The  flnt  assignment  of  error  presented  tor 
consideration  Is  that  the  plaintiff  in  amead- 
Ing  hla  complaint  under  leave  to  do  so  grant- 
ed by  the  court,  set  np  a  new  cause  of  action, 
which  was  barred  by  the  statute  of  limita- 
tions. The  original  compi^alnt  was  in  one 
count,  and  alleged  that  the  tkcddent  by  which 
the  plaintiff  received  the  Injury  for  which  he 
seeks  by  this  action  to  recover  reparation  by 
way  of  damages  was  proximately  caused  by 
the  defendant  by  three  different  forms  of 
negligence,  viz.:  d)  The  negligent  and  care- 
less operation  of  the  machine  by  which  the 
Injury  was  Inflicted.  (2)  By  the  employment 
of  an  Incompetent  and  inexi)erienced.  person 
to  operate  the  machine,  and  who  was  operat- 
ing it  at  the  time  the  accident  occurred.  (3) 
That  the  plaintiff  was  inexperienced  in  the 
duties  in  connection  with  said  machine  which 
he  was  required  to  perform,  and  which  he 
was  engaged  in  performing  when  the  accident 
resulting  in  his  injury,  occurred,  that  he  was 
therefore  unfamiliar  with  the  risks  and  dan- 
gers incident  to  the  discharge  of  said  duties, 
and  that  he  was  not  Instructed  or  warned  of 
such  risks  and  dangers  by  the  defendant 

The  defendant  demurred  to  said  complaint 
on  general  and  special  grounds;  the  special 
ground  being  that  the  complaint  was,  in  cer- 
tain particulars  pointed  out  therdn,  uncer- 
tain. The  court  overruled  the  demurrer,  and 
when  the  cause  was  called  for  trial,  and  after 
the  Impanelment  of  the  Jury,  counsel  for  the 
defendant  moved  the  court  for  an  order  re- 
quiring the  plaintiff  to  elect  upon  which  of 
the  several  causes  of  action  so  alleged  in  the 
complaint  he  Intended  to  rely  for  a  recovery. 
The  court  denied  this  motion.  After  some 
other  proceedings  and  discussion  bearing 
upon  the  averments  of  the  complaint,  and 
after  the  court  had  ordered  stricken  from  the 
complaint  the  third  cause  of  action  stated 
therein,  based  upon  the  inexperience  of  the 
plaintiff  in  working  on  or  about  the  machin- 
ery which  was  responsible  for  the  accident, 
etc.,  the  trial  was  proceeded  with. 

After  the  plaintiff  had  rested  his  case,  be 
having  presented  testimony  in  supi)ort  of  the 
allegations  of  the  complaint,  counsel  for  the 
defendant  moved  for  a  nonsuit  on  the  ground, 
generally  stating  it,  that  the  evidence  wholly 
failed  to  support  the  averments  of  the  com- 
plaint in  any  essential  particular.  The  court 
denied  the  motion.  Thereafter  the  court 
granted  a  motion  by  counsel  for  the  defend- 
ant to  discharge  the  Jury  and  for  a  trial  de 
novo,  and  at  the  same  time  granted,  over 
objection  by  the  defendant,  the  plaintiff  per- 
mission to  amend  the  complaint.  In  due  time 
the  amended  complaint  was  filed  and  served 
on  the  defendant 

We  are  not  prepared  to  assent  to  the  prop- 
osition that  each  of  the  several  alleged  acts 
of  negligence  charged  in  the  original  com- 
plaint against  the  defendant  constitutes  a 
separate  and  distinct  cause  of  action.  This 
point  la  not  here  dtscnssed,  however,  and,  aa 


it  is  unnecessary  to  consider  It  here,  we  shall 
assume,  for  the  purposes  of  this  case,  that 
they  are  different'  causes  of  action,  and,  ac- 
cording to  the  rules  of  good  pleading,  should 
have  been  separately  stated. 

[1,2]  The  original  complaint  in  one  count 
clearly  alleged  sufficient  facts  to  state  a 
cause  of  action  on  each  of  the  alleged  acts 
of  negligence  of  the  defendant,  and,  notwith- 
standing that  said  several  causes  of  action 
were  not  separately  stated,  the  pleading  was 
not,  aa  to  any  of  the  causes  of  action  so  stat- 
ed, obnoxious  to  the  objection  raised  against 
it  by  the  general  demurrer.  Estate  of  Ricks, 
leo  CaL  467,  473,  117  Pac  539.  Nor  was  the 
original  complaint  amenable  to  the  objection 
that  it  was  uncertain,  the  sole  special  ground 
of  the  demurrer.  The  allegations  of  the  com- 
plaint clearly  and  distinctly  disclosed  three 
separate  causes  of  action  or  acta  of  negli- 
gence. No  uncertainty  could  arise  from  the 
complaint  in  that  regard.  And  the  plalntlflF 
had  the  right  to  reply  upon  any  one  of  the 
alleged  acts  of  negligence  aa  the  proximate 
cause  of  his  Injury,  or  upon  all  said  acts  as 
operating  together  or  ooncnrtently  In  so  caus- 
ing the  damage.  "It  ban  make  no  dlflerenoa 
which  of  those  acts  caused  the  injuries,  or 
whether  both,  operating  together,  caused 
them.  The  result -is  the  same,  so  far  aa  fix- 
ing the  liability  upon  the  defendant  is  con- 
cerned." (yConnell  v.  United  Railroads,  19 
Cal.  App.  36,  47,  48,  124  Pac.  1022,  1027; 
Worley  v.  Spreckels  Brosl  Com.  Co.,  163  CaL 
60,  68,  124  Pac.  687.  And  obviously  evidence 
was  admissible  to  prove  either  of  Uie  several 
pleaded  acts  of  negligence  as  the  proximate 
cause  of  the  injury,  or  all  as  concurring  di- 
rectly to  bring  about  the  disastrous  result 
of  the  accident 

[3]  If  the  original  complaint  was  faulty  In 
form,  because  the  several  causes  of  action 
were  not  therein  separately  stated,  the  de- 
fendant, if  it  desired  a  reform  of  the  plead- 
ing in  that  regard,  should  have  specially  de- 
murred to  it  on  that  ground.  Having  failed 
to  do  so,  the  court  was  authorized  to  disre- 
gard that  fault  in  the  pleading.  Section  4S1, 
Code  Civ.  Proc. 

[4]  The  amended  complaint,  however,  la  not 
susceptible  to  the  construction  given  it  by  the 
defendant  It  sets  up  and  separately  states 
two  causes  of  action,  so  to  speak — ^the  one 
based  upon  general  negligence  and  the  other 
upon  the  alleged  Incompetency  of  Mlnchln,  an 
employe  of  the  defendant,  to  operate  the  elec- 
tric crane,  the  manipulation  of  which  by  him, 
it  is  alleged,  caused  the  accident  whereby  the 
plaintiff  was  Injured.  In  substantially  the 
same  language  both  said  causes  of  action 
were  set  out  in  the  original  complaint  What- 
ever difference  exists  between  the  averments 
of  the  two  pleadings,  If  any,  in  stating  the 
two  causes  of  action  referred  to,  so  far  as  the 
language  thereof  Is  concerned,  is  merely  ver- 
bal, and  not  substantial,  and  the  only  distinct 
tion  between  them,  so  far  as  the  form  of  stat- 
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tag  said  two  causes  of  action  is  concerned,  Is, 
as  stated,  tbat  lo  the  amended  complaint,  un- 
like tbe  original,  said  canses  are  s^arately 
aet  forth.  In  otber  words,  the  plalntUT,  by 
his  amended  complaint,  Introdnced  Into  the 
case  neither  a  new  canse  of  action  nor  any 
Issues  different  from  those  tendered  by  Us 
original  pleading. 

[5]  The  next  assignment  la  the  asserted  In- 
saffldency  of  the  evidence  to  snstaiii  the  ver- 
dict The  misadventure,  whereby  the  plain- 
tiff received  injuries  which  resulted  In  the 
severing  of  his  left  arm  between  the  wrist 
and  elbow,  occurred  on  the  14th  day  of  Sep- 
tember, 1909,  at  the  stoneyards  of  the  defend- 
ant. In  the  city  of  San  Francisco.  The  plain- 
tiff, at  the  time  of  the  accident,  was  about 
20  years  of  age,  and  was  then,  and  had  been 
for  a  period  of  3  months  prior  thereto,  in  the 
employment  of  the  defendant  as  a  common 
laborer  In  and  about  its  stoneyards.  The  re- 
maining general  facts,  concerning  which  there 
Is  no  dispute,  may  be  stated  as  they  are  de- 
tailed In  tlie  brief  of  counsel  for  the  plaintiff 
as  followa: 

"In  said  yards,  and  16  feet  above  the  ground, 
were  two  electric  cranes,  used  for  the  purpose 
of  transporting  heavy  blocks  of  stone  over  the 
beads  of    the  workmen,   from  one  end  of  the 
yard  to  the  other.     Each  crane  was  incased  in 
a  house  or  cab,  resting  on  two  parallel  beams, 
supporting  iron  rails,  along  which  the  cab  and 
crane  were  propelled  by  electric  power.    This 
cab,  crane,  and  these  parallel  beams,  with  tlieir 
equipment,  were  called  'the  traveler.'    To  each 
-end  of  these  parallel  beams  wheels  were  attach- 
ed, which  ran  along  iron  rails  adjusted  to  the 
top  of  other  beams  mnning  at  a  right  angle  to 
the  cross-beams  upon  wbicn  the  crane  and  cab 
rested.     The  operator  of  the  crane  occupied  a 
position  in   the  cab,  and  could  simultaneously  | 
cause  the  crane  to  operate  along  the  cross-beams 
upoc  which  it  rested  and  the  traveler  to  run  up  | 
and  down  the  yard.     This  crane  and  traveler 
were  manipulated  bv  means  of  three  levers,  a  I 
brake,  and  a  controUer  bar,  and  contained  oe- 1 
sides  a  motor,  friction  clutch,  and  an  arrester,  I 
drop  chain,  sheaves,  and  other  complex  machin- 
wy,  the  whole  weighing  about  40  tons." 

It  appears  tbat  Mlnchln,  heretofore  men- 
tioned, an  employ^  of  the  defendant,  was 
placed  in  charge  of  the  smaller  of  the  two 
cranes  on  the  day  of  the  accident  He  at- 
tempted to  operate  It,  and,  encountering  diffi- 
culty in  causing  the  cranes  to  move  over  the 
tracks,  he  asked  the  foreman  of  the  yards  to 
send  some  one  up  the  ladder  to  oil  the  tracks 
over  which  the  crane  ran. 

"The  foreman,"  proceeds  the  brief  of  counsel, 
"directed  the  plaintiff  and  another  laborer,  Wil- 1 
boff,  to  perform  this  task.  They  ascended  the  ' 
ladder,  used  for  that  purpose,  to  the  roof  of  the 
pumpbouse,  shown  on  the  diagram,  and  in  the 
presence  and  under  the  direction  of  Minchin 
oiled  and  wiped  the  tracks  on  the  cross-beams. 
When  plaintiff  was  in  the  act  of  descending,  and 
had  one  foot  on  the  top  rung  of  the  ladder,  and 
was  steadying  himself  with  one  hand,  while 
holding  cotton  waste  in  the  other,  Mincbin,  sud- 
denly and  without  warning,  started  the  traveler 
in  motion,  and  ran  one  of  the  wheels  thereof 
ever  the  left  arm  of  plaintiff,  crushing  it  to  rib- 
bons and  forcing  him  off  the  ladder,  and  hold- 
ing him  by  the  torn  ligaments  of  his  arm,  sus- 
pended in  the  air,  3  feet  from  the  ladder  and  16 
net  above  tlie  broken  boulders  below." 


One  of  the  claims  made  by  the  defendant, 
and  which  is  pleaded  In  Ita  answer,  is  tbat 
the  plaintiff's  Injuries  were  directly  reodT- 
ed  by  him  tlirongh  bis  own  Inexcusable  care- 
lessness, or,  to  put  It  more  concisely  and  in 
strictly  le^  nomenclature,  the  defense  (tf 
contributory  negligence  Is  aet  up  In  the  an- 
swer. 

The  plaintiff  testlfled  that,  when  he  readi- 
ed the  top  of  the  pumphouae,  against  which 
the  ladder  by  which  he  ascended  was  leaning, 
Mlnchln  directed  him  and  Wllhoff  to  oil 
the  tracks  over  which  the  cab  and  crane  were 
propelled.    - 

"I  tock  the  left  track,  on  which  rested  the 
crane  bouse,"  said  the  plaintiff,  "and  oiled  the 
entire  track,  worldng  easterly  on  the  north 
track.  When  I  began  working,  the  crane  house 
rested  on  cross-tracks  at  the  easterly  end,  and 
it  was  moved  to  the  middle  portion  of  the  cross- 
tracks  while  I  was  working  on  the  north  cross- 
track.  Then  some  one  called  for  the  oil  can 
which  Wilhoff  had.  He  was  working  with  me 
on  the  south  track  and  had  the  oil  can,  so  he 
took  the  oil  can  down,  and  I.  finished  his  work 
of  oiling  and  winintr  the  rails  with  waste.  In 
the  meantime  Minchin  came  across  from  the 
other  crane.  He  was  in  the  other  crane,  and 
he  came  across  there,  and  he  crossed  in  front 
of  me:  and  he  says,  'As  soon  as  you  get  done 
the  oulng,  here  is  some  dry  waste;  start  to 
clean  it  at  the  top.'  I  started  off  on  the  otber 
end  again,  and  started  to  do  the  cleaning.  Aft- 
er Minchin  said  that  to  me,  be  went  right  in- 
side the  crane  bouse.  *  •  •  When  I  started 
to  oil,  the  crane  bouse  was  nearly  all  on  the 
other  end — the  eastern  end — the  furthest  away 
from  where  I  came  up  the  ladder.  When  I  fin- 
ished oiling,  the  crane  house  had  been  shoved 
over  about  the  middle,  in  the  middle  of  the 
place.  •  •  •  I  finished  WilhofTs  work  for 
him  on  the  sonth  rail,  and  so  when  I  was 
through  I  went  to  the  other  one  and  finished. 
Minchin  said  to  me:  'As  soon  as  yon  get 
through,  hurry  up;  we  have  got  lots  of  work 
to  be  doing  to-day.'  I  started  down  on  the 
slanting  ladder.  I  had  some  waste  in  my  hand. 
I  got  my  left  hand  on  the  rail.  The  waste  was 
In  my  right  band.  In  fact,  I  had  hold  of  the 
rail  with  both  bands;  the  waste  being  held  all 
the  time  In  the  right  hand.  I  had  one  foot,  the 
left,  already  on  the  first  ladder  rung.  I  was 
looking  below,  and  was  placing  the  right  foot 
on  the  ladder  below  me.  My  hand  caught  in 
the  meantime.  Then  I  left  go  the  right  on& 
and  I  jumped  and  got  hold  of  the  beam.  I 
got  hold  of  the  beam,  and  was  intending  to  pull 
it  out  tiring  to  pull  it  out  as  hard  as  I  can. 
The  crane  was  on  my  hand.  Up  to  and  prior 
to  the  time  this  accident  happened,  the  crann 
had  not  been  in  motion  for  about  20  minutes 
I  mean  it  was  20  minutes  since  the  traveler 
was  in  motion.  Altogether  I  was  up  there  about 
15  minutes,  and  while  I  was  up  there  the  trav- 
eler bad  been  still  and  quiet  When  I  got 
caught,  the  traveler  dragged  me  3  feet  off  the 
ladder.  I  was  -suspended  there.  My  arm  was 
like  a  piece  of  rag.  I  do  not  know  how  the 
traveler  came  to  get  on  my  arm." 

When  the  traveler  struck  the  plaintiff's 
arm,  he  uttered  a  loud  yell,  and  the  machine 
was  thereupon  stopped.  The  plaintiff  further 
testified  that  he  had  seen  Minchin  operate 
the  crane  on  iMit  one  other  occasion  previous- 
ly to  the  time  of  the  accident 

The  witness  Wllhoff  corroborated  the  plain- 
tiff as  to  the  occurrences  prior  to  the  time 
when  he  descended  the  ladder  for  the  pur- 
pose of  returning  the  oil  pot  to  the  worlunen 
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on  the  ground.  He  testifled  that,  in  order 
to  go  down  the  ladder  from  the  tracks  over 
which  the  traveler  passed,  It  was  necessary 
to  "koeel  down  on  the  beam"  and  "take  hold 
of  the  big  rail  to  catch  the  ladder.  I  think 
the  top  round  was  about  two  feet  below  the 
sbed  roof."  He  said  that,  during  the  two  or 
three  years  that  he  was  employed  at  the  de- 
fendant's yards,  he  personally  knew  of  only 
one  other  occasion  than  that  on  which  the  ac- 
cident to  plaintiff  occurred  when  Minchln 
had  operated  the  crane. 

Grover  C.  Braddock  was  the  engineer  of 
the  defendant  when  the  accident  occurred. 
He  testified  that  at  that  time  he  was  operat- 
ing the  large  crane,  and  in  the  cab  thereof, 
and  about  30  feet  distant  from  the  spot 
where  the  plaintiff  was  injured. 

"I  happened  to  look  out,"  he  said  "and  saw 
Camozzi  caught.  I  could  see  Minchln  in  bis  cab 
at  the  levers  at  that  time." 

The  witness  halloed  at  Minctiin  to  draw  his 
attention  to  the  situation  of  the  plaintiff,  and 
told  him  to  back  up  the  machine.  Minchln 
was  standing  and  looking  out  of  the  window 
on  the  north  side  of  the  cab,  and  did  nothing 
toward  removing  the  machine  from  the  arm 
of  the  plaintiff. 

"t  jumped  out  of  my  cab,"  continued  the  wit- 
ness; "walked  along  the  travelers  and  rail  beam 
from  my  cab  to  Minchin's.  •  •  •  1  took  hold 
of  the  crane.  By  that  time  I  halloed  for  help. 
Several  boys  cnme  up  the  ladder,  and  by  that 
time  tbey  got  hold  of  Camozzi,  and  they  hol- 
loed to  move  the  crane,  and  I  took  bold  of  it 
and  moved  it." 

Frank  Donald,  who  had  worked  for  the  de- 
fendant in  its  stoneyards  as  a  laborer  and 
sort  of  messenger  for  about  a  year  prior  to 
the  date  of  the  accident,  testified  that  during 
all  the  time  he  was  so  connected  with  the  de- 
fendant Minchln  was  acting  as  timekeeper 
for  the  corporation.  He  stated,  however, 
that  he  had  seen  Minchin  operate  the  crane 
that  injured  the  plaintiff  on  three  or  four 
different  occasions  within  the  year  during 
which  he  (witness)  worked  for  the  defend- 
ant ;  that  he  had  also  seen  Mlucbin  doing 
some  repair  work  on  said  crane  "once  or 
twice  before  the  accident." 

Upon  the  close  of  the  case  for  the  plaintiff, 
the  jury,  under  an  order  of  the  court,  viewed 
the  premises  where  the  accident  occurred, 
and  inspected  and  examined  the  machine  by 
which  the  plaintiff  was  injured. 

Minchin,  testifying  for  the  defendant,  said 
that  his  duties  as  employ^  of  the  defendant 
were  those  of  a  "bookkeeper,  engineer,  gener- 
al repair  man,  and  mechanic  of  all  kinds." 
He  stated  that  the  small  crane  (the  one  which 
produced  the  plaintiff's  Injury)  was  not  op- 
erated "steadily,  but  intermittently,  as  it  was 
used  only  to  load  cars."  He  testifled  that  he 
had  operated  said  crane  "altogether  over  a 
period  of  about  eight  months  nest  preceding 
the  accident  Being  run  intermittently,"  he 
continued,  "I  probably  ran  the  small  crane, 
altogether,  two  weeks  steady  time."    On  be- 


ing cross-examined,  however,  MincfaiB  testi- 
fied as  follows: 

"I  worked  for  defendants  about  three  yean^ 
and  while  there  was,  in  part  capacity,  their 
bookkeeper.  Prior  to  my  employment  with  de- 
fendant, I  was  assistant  general  manager  of  tht 
Madera  Sugar  Pine  Company  for  ten  months. 
Prior  to  that  I  was  station  agent  and  nigbt 
telegraph  operator  for  the  Southern  Pacific  Com- 
pany at  Madera  continuously  for  eleven  years. 
Prior  to  that  I  was  a  student  in  the  Polytech- 
nic High  School  in  San  Francisco.  I  never 
worked  for  any  person,  firm,  or  corporation  as 
a  machinist  or  electrician  at  any  time.  I  have 
done  no  other  work  since  I  left  school  than  that 
which  I  have  just  detailed.  The  ofiicers  of 
the  defendant  knew  of  my  past  occupations  and 
experience.  The  president,  secretary,  and  vice 
president  tcnew  of  my  past  occupations  and  ex- 
perience." 

Minchln  further  testifled,  on  cross-exam- 
ination, that  he  could  see  the  plaintiff  from 
his  position  in  the  cab. 

"Q.  Did  you  look  to  see  Camozzi  1  A.  No, 
sir.  Q.  Made  no  attempt  to  look?  A.  No,  sir. 
*  *  ♦  The  last  I  saw  of  Camozzi  before  the 
accident  was  as  be  stood,  just  about  over  the 
pumpbouse,  on  the  main  axle  beam." 

Again,  on  re-direct  examination,  the  wit- 
ness testified  that  he  did  not,  after  he  went 
into  the  cabhouse,  look  to  see  if  Camozzi — 
"was  on  the  crane  or  any  part  of  the  appliance. 
I  did  not  consider  it  necessary,"  be  proceeded, 
"to  say  anything  more  to  Camozzi  after  telling 
him  that  1  was  through  with  him  and  that  be 
could  go  down.  I  went  into  the  cab,  knowing 
that  it  was  necessary  that  we  get  immediate  ac- 
tion. The  work  was  piling  up  all  the  time.  / 
eonridered  that  he  had  ample  tima  to  pet  out  of 
the  tcav.  If  I  had  thought  for  a  mmute  that 
there  was  a  shortage  of  time  for  him  to  get 
down,  I  presume  I  would  have  made  some  ef- 
fort to  look  for  him." 

We  have  in  the  above  statement  given 
enough  of  the  evidence  adduced  at  the  trial 
to  show  that  the  jury,  having  found  it  to  be 
entitled  to  belief,  were  justified  in  finding 
therefrom,  not  only  that  the  crane  was,  at 
the  time  the  plaintiff  sustained  the  injuries 
complained  of,  negligently  operated  by  Min- 
chin, but  that  the  latter  was  incompetent  to 
operate  the  machine,  and  that  his  want  of 
e.xperience  and  knowledge  in  that  line  of 
duty  was,  or  by  the  exercise  of  ordinary  dili- 
gence could  have  been,  known  to  the  defend- 
ant when  it  assigned  him  to  that  employ- 
ment 

From  Minchin's  own  testimony  it  is  clear 
that  he  had  had  very  limited  experience  in 
the'  general  handling  of  machinery,  and  an 
equally  limited  experience  in  the  operation  of 
the  machine  which  produced  the  injuries  re- 
ceived by  the  plaintiff.  His  regular  duty  was 
not  to  operate  the  crane.  At  intervals  he 
performed  that  duty,  and  he  figured  that,  by 
computing  those  intervals  of  time  together, 
he  had  operated  It  for  a  period  of  perhaps 
two  weeks  in  about  eighj  months.  When  the 
machine  struck  the  plaintiff,  Minchln  either 
became  confused  or  was  ignorant  of  the 
course  he  should  adopt  in  thot  contingency, 
and  It  was  necessary  for  Braddock,  the  re^'- 
lar  operator  of  the  larger  crane,  to  go  to 
Minchin's  assistance,  and  he  was  required  t» 
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take  bold  of  the  lerers  and  move  tbe  ma- 
cbine  from  the  arm  of  the  plaintiff.  Mlncbin 
appeared  to  be  helpless  and  unable  to  con- 
trol the  sltnatlon.  In  short,  Minchin's  con- 
duet  from  the  very  beginning — first,  In  start- 
ing tbe  crane  without  taking  the  precaution 
to  see  whether  tbe  tracks  were  clear;  and, 
secondlj-,  the  manner  in  which  he  acted  when 
the  plaintiff's  arm  was  struck — constituted 
some  evidence  upon  which  tbe  jury  could 
justly  have  predicated  the  conclusion  that 
he  was  without  the  qualifications  and  expe- 
rience essential  to  the  operation  of  the  ma- 
chine with  safety.  And  we  have  tbe  right  to 
assume,  In  support  of  the  verdict  so  far  as 
it  may  imply  a  finding  that  Minchiu  was  in- 
competent to  operate  said  machine,  that, 
from  their  personal  inspection  and  examina- 
tion of  the  crane  and  its  necessary  appurte- 
nances, whereby  they  were  able  to  and  doubt- 
less did  form  an  approximately  accurate 
judgment  as  to  the  qualifications  and  expe- 
rience essential  to  the  proper  operation  of  the 
machine,  the  jury  concluded  that  the  testi- 
mony disclosed  that  Minchin  was  altogether 
incapable  of  ptoperly  operating  said  machine. 

At  any  rate,  upon  that  phase  of  the  case, 
we  do  not  feel  at  liberty  to  declare  that  the 
conclusion  of  the  Jury  Is  unwarranted.  And, 
Mlnchln  having  testified  that  the  officers  of 
the  defendant — the  president,  secretary,  and 
vice  president — ^knew  of  bis  "past  occupations 
and  experience,"  which,  until  be  became  con- 
nected with  tbe  defendant,  involved  no  duty 
appertaining  to  the  handling  of  machinery 
of  any  kind,  it  is  manifest  that  the  jury 
were  warranted  in  concluding  that  the  de- 
fendant placed  him  in  charge  of  the  crane, 
knowing  bim  to  be  incompetent  to  manage 
it  with  that  degree  of  skill  absolutely  neces- 
sary to  the  operation  of  it  properly  or  in 
such  manner  as  that  there  would  exist  no  un- 
usual dangers  or  risk  to  those  necessarily  en- 
gaged in  working  on,  around  or  about  it.  If, 
however,  tbe  evidence  of  defendant's  knowl- 
edge of  Minchin's  Incompetency  be  so  slight 
as  to  make  it  doubtful  whether  tbe  jury 
would  have  been  justified  in  so  finding,  it  is, 
nevertheless,  true  that,  as  stated,  tbe  officers 
of  the  defendant  knew  tbe  nature  of  his 
occupations  prior  to  the  time  he  became  an 
employ4  of  the  defendant,  and  knew  that 
such  occupations  were  in  no  way  concerned 
with  the  duty  of  handling  machinery. 

[I]  There  Is  no  evidence  which  discloses 
that  the  officers  .of  the  defendant  made  any 
investigation  into  the  qualifications  of  Min- 
chin to  operate  tbe  crane,  and,  while  tbe  pre- 
sumption Is  that  the  employer  has  done  his 
duty  in  this  regard  (Beasley  v.  San  Jose 
Fruit,  etc.,  C!o.,  02  Cal.  3SS,  28  Pac.  4S5; 
Stai  V.  S.  P.,  etc.,  Ry.  Co.,  154  Cal.  569,  98 
Paa  676,  20  U  U.  A.  [N.  S.]  322,  129  Am. 
St  Hep.  177),  yet  "there  can  be  no  doubt 
under  the  authorities  that  the  incompetency 
of  an  employ^  at  the  time  of  his  employment 
may  be  of  such  a  character  that  the  evidence 


showing  it  will  be  legally  sufficient  to  rebut 
the  presumption  that  the  employer  used  the 
requisite  care  in  his  selection,  and  make 
the  question  one  for  the  jury.  This  is  on  tbe 
theory  that  tbe  Incompetency  was  of  such  a 
nature  that  a  reasonable  investigation  would 
have  disclosed  it,  and  that,  therefore,  tbe 
employer  either  knew  of  it  or  omitted  to 
make  such  investigation"  (Still  v.  S.  F.,  etc.. 
By.  Co.,  supra).  The  case  here  clearly  comes 
within  the  rule  as  thus  stated. 

[7]  But,  under  the  record,  the  verdict  Is 
not  required  to  rest  alone  on  the  negligence 
of  the  defendant  arising  from  the  incompe- 
tency of  Minchin.  There  can  be  no  kind  of 
doubt  that  the  moving  of  the  crane  by  Min- 
cbln,  at  tbe  time  of  the  accident,  under  the 
circumstances  as  admitted  by  him,  was  the 
grossest  kind  of  negligence.  According  to 
bis  own  testimony,  be  entered  the  cab  of  the 
crane  and  started  the  machine  without  hav- 
ing fii-st  looked  out  to  see  whether  Camozzi 
was  still  on  or  near  the  tracks,  or  in  a  posi- 
tion in  which  collision  with  his  body  would 
follow  the  moving  of  the  crane.  His  excuse 
that  he  "considered  that  be  (Camozzi]  had 
ample  time  to  get  out  of  tbe  way"  is  obvious- 
ly no  excuse  at  all.  He  knew  when  be  enter- 
ed tbe  cab  that  Camozzi  had  not  descended 
or  attempted  to  descend  the  ladder,  and  it 
was  therefore  his  duty,  before  starting  tbe 
crane,  to  look  and  positively  ascertain 
whether  the  plaintiff  had  or  had  not  entirely 
removed  himself  from  the  tracks  or  tbe 
course  along  which  the  crane  would  traveL 

[8]  As  to  tbe  defense  of  contributory  neg- 
ligence. It  is  to  be  remarked  that  there  is 
nothing  in  tbe  testimony  upon  which  this 
court  caji  justly  sustain  the  proposition  that 
the  finding  implied  from  the  verdict  against 
that  claim  is  without  justification.  It  is 
true  that  Minchin  testified  that  "the  plain- 
tiff and  I  finished  wiping  tbe  top  of  tbe  rail 
off,  and  I  instructed  tbe  plaintiff  to  go  down; 
that  I  was  finished  with  him  and  was  going 
to  start  tbe  crane."  But  opposed  to  this  tes- 
timony was  that  of  the  plaintiff,  who  said 
that,  immediately  upon  completing  his  work, 
he  started  down  the  ladder,  and  that  It  was 
at  that  time  tbe  crane  was  suddenly  started. 
It  was,  of  course,  for  tbp  jury  to  say,  assum- 
ing that  there  was  any  real  confiict  between 
Minchin  and  the  plaintiff  on  that  point, 
whether  the  plaintiff  started  to  leave  the 
tracks  immediately  upon  finishing  the  work 
for  the  doing  of  which  he  had  been  required 
to  go  upon  the  tracks,  or  unnecessarily  loiter- 
ed there  after  finishing  bis  work. 

[9]  The  only  fault  found  with  the  charge 
of  tlie  court  is  that  that  part  thereof  relating 
to  the  question  of  the  alleged  incomi)etency 
of  Minchin  was  inapplicable,  since,  so  tbe 
contention  proceeds,  there  is  no  evidence  sup- 
porting that  theory  of  the  plaintiff's  case.  It 
is  not  claimed  that  the  instructions  do  not 
correctly  state  the  law  pertinent  to  negli- 
gence growing  out  of  incompetency.    The  re- 
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ply  to  the  above-mentioned  criticism  of  tbe 
court's  charge  Is  InToIred  in  the  views  we 
have  expressed  respecting  the  evidence. 

We  think   the  Judgment  and    the  order 
should  be  affirmed;  and  it  is  so  ordered. 

We    concur:     CHIPMAN,    P.   J.;     BUR- 
NETT, J. 


(26  Cal.  A.   74) 
CAMOZZI  T.  COLUSA  SANDSTONE  CO. 
(S.  F.  6504.) 

(Supreme  Court  of  California.    Jan.  29,  1916.) 

Masteb  and  Skbvant  4=»279  —  Injitbt  to 
Sebvant  —  KKOuaBNCK  IN  Emplotuknt  or 
Sebvants. 

Evidence  held  not  to  iustlfjr  a  finding  of 
negligence  of  an  employer  In  employing  an  in- 
competent employi  to  operate  a  crane. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  it  9T3-975.  978-980;  Dec. 
Dig.  ®=9279.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  Frank  3. 
Murasky,  Judge. 

Action  by  Emerlco  Camozzi  against  the  Co- 
lusa Sandstone  Company.  A  judgment  of 
the  District  Court  of  Appeal  (147  Pac.  107) 
attirmed  a  Judgment  for  plaintUf,  and  defend- 
ant applies  for  a  rehearing  In  the  Supreme 
Court    Denied. 

C.  H.  Wilson,  of  San  Francisco,  for  appel- 
lant. James  Boyer,  of  San  Francisco,  for  te- 
tipoudcut. 

PER  CURIAM.  Tbe  application  for  a 
hearing  in  this  court  after  decision  by  tbe 
District  Court  of  Appeal  for  the  Third  Ap- 
pellate District  la  denied. 

In  denying  such  application,  we  deem  it 
proper  to  say  that  we  are  not  satisfied  that 
the  evidence  was  sufficient  to  sustain  a  con- 
elusion  that  the  defendant  was  negligent  in 
the  matter  of  the  selection  of  Mlnchin  to 
operate  the  crane,  and  our  denial  is  not  to 
be  taken  as  an  approval  of  the  conclusion 
of  the  District  Court  of  Appeal  in  this  re- 
spect As  stated  in  the  opinion,  the  verdict 
is  not  required  to  rest  alone  on  any  such  neg- 
ligence, and  It  is  amply  sustained  by  evi- 
dence showing  negligence  on  the  part  of  the 
defendant  In  the  operation  of  the  crane.  As 
we  understand  the  record,  no  claim  was  made 
by  the  answer  that  any  injury  received  by 
plaintiflT  was  caused  by  the  negligence  of  a 
fellow  servant 


(25  Cal.  A.  702) 

FORD  T.  WEED  LUMBER  CO. 


(Cav.  1S76.) 


(District  (3onrt  of  Appeal,  First  District  Cali- 
fornia.   Nov.  9,  1914.    Rehearing  Denied 
by  Supreme  Court  Jan.  8,  1915.) 

1.  Appeal  and  Ebbob  «=»854r— Questions  Re- 
viewable —  Gbanhno  or  NoNsaiT  — 
Gbounds. 

The  correctness  of  an  order  granting  a  non- 
suit generally  does  not  depend  on  the  discus- 
sion which  Oie  trial  court  indulged  in  In  the 
course  of  granting  the  order,  and,  where  the  or- 
der was  granted  on  either  or  l>oth  of  the  grounds 


on  which  the  motion  therefor  was  nadei  (bs 
action  of  the  court  will  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  8403,  3404,  8408-3424, 
8427-3430;   Dec.  Dig.  «s>854.] 

2.  Mabteb  and  Skbvant  4=>217— iNJtntT  to 
Servant— AasiiKPTioN  or  Risk. 

An  employ^  hauling  cars  over  a  tramway 
leading  from  a  lumber  yard  to  railroad  tracks 
Icnew  of  the  unsafe. and  Insecure  condition  of 
the  track,  and  particularly  of  its  frequently  re- 
curring state  of  unrepair  and  dan^  at  a  par- 
ticniar  point  where  cars  were  derailed.  He  had 
called  attention  to  the  particular  defect  in  the 
track  a  few  days  before  the  derailment  and  the 
employer  undertook  to  repair  the  defect  Tbe 
employ^  saw  the  repairs  made,  and  knew  their 
extent,  and  that  they  were  bnt  temporary  and 
Insufiicient  and  that  the  track  would,  wiuln  a 
few  days  at  most,  be  again  out  of  order.  Held, 
that  be  assumed,  as  a  matter  of  law,  the  risk 
arising  from  the  defect  and  he  could  not  recover 
for  injury  caused  by  a  derailment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  574-«00;  Dec.  Dig.  «=> 
217.] 

3.  Masteii  and  Sesvant  «=s285— Injukt  to 
Sebvant— Contribtjtobt  Neouoencs. 

Where  an  employ^  hauling  cars  over  a  tram- 
way leading  from  a  lumber  yard  to  railroad 
tracks  could  have  seen,  where  a  derailment  oc- 
curred, whether  the  tramway  was  in  proper  con- 
dition, but  he  did  not  look  while  driving  over 
the  tramway,  he  was  guilty  of  contributory  neg>- 
ligence  precluding  a  recovery  for  injury  by  a  de- 
railment 

[Ed.  Note.— For  other  casn.  see  Master  and 
Servant  Cent  Dig.  U  710-722;  Dee.  Dig.  «=> 
235.] 

Appeal  from  Superior  Court  City  and  Coun- 
ty of  San  Francisco;  George  A.  Sturtevant, 
Judge. 

Action  by  Guy  Ford  against  the  Weed  Lum- 
ber Company.  From  a  Judgment  of  nonsuit, 
plaintiff  appeals.    Affirmed. 

E.  Lyders,  of  San  Frandsoo,  and  Bernard 
Sllversteiu,  of  Oaldond,  tor  appellant  Lin- 
forth  &  Herrlngton,  of  San  Francisco^  for 
resiKindent 


KERRIGAN,  X  This  is  an  action  for  dam- 
ages for  personal  injuries.  Tbe  idaintUf  ap- 
peals from  an  order  granting  defendant's  mo- 
tion for  a  nonsuit    ' 

The  testimony  introduced  on  behalf  of  the 
plaintiff  showed  that  be  was-  employed  by  tbe 
defendant  to  drive  a  team  hauling  cars  over 
the  defendant's  tramway  leading  from  its 
lumber  yard  to  the  traclu  of  tbe  California 
Northwestern  Railway  Company.  In  tbe 
course  of  his  employment  it  was  the  duty  of 
tbe  plaintiff  several  times  each  day  to  haul 
along  tbe  said  tramway  of  the  defendant  four 
or  five  flat  cars  loaded  with  lumber,  taking 
them  to  tbe  track  of  the  railroad  company, 
and  returning  to  tbe  yards'  of  tbe  defendant 
with  a  string  of  empty  cars.  He  had  been  in 
tbe  employ  of  tbe  defendant  for  about  three 
months,  and  during  all  of  said  time  had  l>een 
dally  doing  said  work.  On  the  day  of  tbe  ac- 
cident tbe  plaintiff  bad  taken  a  load  to  th» 
tracks  of  the  railway  company,  and  was  re- 
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taming  with  the  string  of  empty  can  when 
he  reached  a  place  along  the  tramway  where 
B  switch  goes  off  Into  what  Is  called  In  the 
record  yard  No.  2.  At  this  point  the  first  and 
second  of  the  empty  cars  being  hauled  by  the 
plaintiff  left  the  track,  and  the  second  car 
struck  him,  knocked  him  down,  and  caused 
the  Injnrles  set  forth  In  the  complaint.  The 
evidence  further  discloses  that  the  accident 
arose  out  of  the  fact  that  one  of  the  rails  at 
the  |M)lnt  of  contact  with  the  switch  had  slip- 
ped from  Its  place,  leaving  a  space  of  several 
inches,  and  causing  the  car  wheel  to  leave  the 
tracfc.  The  tramway  or  track  on  which  the 
accident  occurred  appears  to  have  been  a  sort 
of  wobbly  and  makeshift  affair ;  the  ties  be- 
ing laid  practically  on  top  of  the  ground  with- 
out ballast,  and  the  rails  being  held  to  their 
place  with  spikes,  which  frequently  worked 
loose  and  caused  the  track  to  part  in  a  way 
similar  to  that  which  brought  about  the  ao- 
ddent  in  question. 

These  facts  were  known  to  the  plaintiff, 
having  been  within  his  almost  daily  observa- 
tion since  his  employment  began;  in  fact, 
within  a  few  days  before  the  date  ot  the  ac- 
cident the  cars  had  become  derailed  at  the 
same  point  and  for  the  same  cause  while  the 
plaintiff  was  engaged  in  hauling  them,  and 
this  had  occurred  at  least  four  or  five  times 
to  the  plaintiff  during  the  three  months  of 
his  employment  by  the  defendant.  On  the 
last  of  these  occasions  prior  to  the  accident 
the  plaintiff  complained  about  the  condition 
of  the  track  to  the  offldal  of  the  defendant 
who  had  control  of  the  tramway,  who  prom- 
ised to  have  the  defect  repaired  Immediately, 
and.  In  fact,  did  so.  Tlie  repair  was-  made  by 
plugging  up  the  holes  in  the  ties  where  the 
old  spikes  had  worked  loose  and  driving  in 
new  spikes.  The  plaintiff  saw  and  knew  the 
nature  and  extent  of  these  repairs,  and  knew 
also  that  they  were  temporary  in  character, 
and,  in  the  nature  of  things,  but  a  few  days; 
at  most,  would  pass  before  the  same  trouble 
with  the  track  would  be  renewed  at  that 
point  and  the  same  danger  of  derailment 
arise. 

The  foregoing  facts  were  shown  during  the 
presentation  of  the  plaintiff's  testimony,  and 
when  he  rested  his  case  the  defendant  moved 
for  a  nonsuit  upon  the  ground  that  "it  affirm- 
ative; appears  from  the  testimony  offered 
and  without  conflict  that  the  idalntlff  was 
hurt  through  his  own  negligence;  that  his 
own  negligence  c<«tributed  to  his  injury,  and 
that,  if  the  condition  of  this  track  was  what 
he  says  it  was,  it  was  one  of  the  risks  that 
he  assumed,  and  be  cannot  recover  In  this 
action."  This  motion  for  nonsuit  was  grant- 
ed, and  from  the  wder  granting  the  same  the 
ididntlff  appeals. 

[1]  The  appellant  nrges  as  hls'  first  gronnd 
for  reversal  that  the  motion  for  nonsuit  was 
granted  by  the  court  upon  a  different  ground 
than  those  upon  which  it  was  made,  and  In 
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support  ot  this  contention  he  quotes  the  lan- 
guage of  the  court  made  nse  of  in  the  conrsp 
of  granting  the  motion.  In  view  of  the  fact, 
however,  that  the  court  by  its  order  granted 
the  motion  for  nonsuit  generally.  It  may  not 
be  contended  that  its  order  In  granting  the 
same  is  to  be  limited  by  the  discussion  which 
the  court  Indulged  in  in  the  course  of  grant- 
ing the  order,  and,  if  It  appears  that  the  mo- 
tion for  nonsuit  should  have  been  granted 
upon  either  or  both  of  the  grounds  upon 
which  the  motion  for  nonsuit  was  made,  thm 
we  think  that  the  action  of  the  court  in  grant- 
ing the  same  should  be  sustained.  An  exam- 
ination of  the  evidence  convinces  us  that  the 
court  was  hot  in  wror  in  granting  the  non- 
suit 

[2]  Upon  both  of  the  grounds  upon  which 
it  was  made,  without  further  reviewing  the 
evidence  in  the  case  than  as  above  set  forth, 
it  seems  quite  plain  to  this  court  that  the 
plaintiff,  from  the  time  of  the  commencement 
of  his  employment  down  to  the  moment  of  the 
accident,  was  atl  all  times  perfectly  familiar 
with  the  unsafe  and  Insecure  condition  of  the 
track,  and  particularly  vrtth  its  frequently  re- 
curring state  of  unrepair  and  danger  at  the 
particular  point  where  the  accident  in  ques- 
tion occurred,  and  that  under  these  circum- 
stances it  must  be  held  that,  in  continuing  in 
his  employment  with  this  full  knowledge  of 
its  dangers,  he  assumed  the  risk  which  arose 
from  the  aforesaid  condition. 

It  is,  however,  urged  that  the  plaintiff  is 
to  be  relieved  from  his  assumption  of  this 
risk  of  his  employment  by  the  fact  that  be 
called  attention  to  the  particular  defect  in 
tha  track  a  few  days  before  his  injury,  and 
that,  the  defendant  having  undertaken  to  re- 
pair that  defect,  plaintiff  was-  warranted  in 
assuming  that  it  would  be  properly  repaired. 
This  might  be  true  were  it  not  for  the  fact 
that,  according  to  the  plaintiff's  testimony,  he 
saw  the  repairs  made  and  knew  precisely 
their  extent,  and  that  they  were  but  tempora- 
ry and  InsuflSdent,  a^id  that  the  track  at  the 
particular  point  of  the  Injury  would  within  a 
few  days,  at  most,  be  again  ont  of  order,  not- 
withstanding its  present  repair. 

[3]  Further  than  this,  the  place  upon  the 
track  where  the  derailment  occurred  was 
clearly  within  the  plaintUTs  line  of  vision 
while  he  was  hauling  the  cars  along  and  over 
that  portion  of  the  track.  This  being  so,  we 
think  that  his  act  in  driving  over  this  partic- 
ular spot  at  the  time  of  the  accident  in  qnes;- 
tion,  without  employing  his  faculties  of  vision 
to  see  whether  or  not  the  track  was  in  proper 
condition,  was  in  itself  an  act  of  negligence 
on  his  part  contributing  to  his  injury  and 
Bufl3clent  to  prevent  a  recovery  in  this  case. 

■VVe  think,  therefore,  that  upon  both  grounds 
the  motion  for  nonsuit  was  properly  granted. 

The  order  is  affirmed. 

We  concur:  LBNNOM,  P.  J.;  OIOHARDS,  J. 
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•FORD  T.  WEED  LUMBER  CO.  (S.  F.  6215.) 
(Supreme  Court  of  California.    Jbd.  8,  1015.) 

In  Banlc.  Appeal  from  Superior  Court,  City 
and  County  of  San  Francisco;  George  A.  Stur- 
tevant,  Judge. 

Action  by  Guy  Ford  against  the  Weed  Lum- 
ber Company.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed  by  District  Court  of 
Appeal  147  Pac.  112.  Petition  for  hearing 
in  the  Supreme  Court  denied. 

E.  Lyders,  of  San  Frandsco,  and  Bernard 
Hilverstein,  of  Oakland,  for  appellant.  Linforth 
A  HerringtOD,  of  San  Francisco,  for  respondent. 

PER  CURIAM.  The  petition  for  a  hearing  in 
this  court  after  decision  in  the  District  Court 
of  Appeal  of  the  First  District  is  denied.  In 
denying  such  hearing  it  is  proper  to  say  that  we 
are  not  satisfied  with  the  conclusion  of  the  Dis- 
trict Court  of  Appeal,  that  the  plaintiff  must  be 
held,  as  matter  of  law,  to  have  been  guilty  of 
negligence  contributing  to  his  injury,  and  we  are 
not  to  be  understood  as  approving  the  portion  of 
the  opinion  so  holding. 

(25  Cal.  A.   779)  == 

PEOPLE  T.  PRTAXi.     (Cr.  544.) 

^District  Court  of  Appeal,  First  District,  Cali- 
fornia. Nov.  17,  1014.  Rehearing  Denied 
T>ec.  17,  1914.  Denied  by  Supreme  Court 
Jan.  14,  1015.) 

1.  Statutes  ®=»224— Civil  and  P?nal  Cooes 
— Instbuction. 

The  various  sections  of  the  Civil  and  Penal 
Codes  are  to  be  read  together  and  harmonized, 
if   reasonably   possible. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  gf  300,  302,  306 ;   Dec.  Dig.  «=»224.] 

2.  Libel  and  Slander  «=5l55— Cbiminai.  Li- 
bel—Good Motive— Evidence— Statutes. 

Under  Code  Civ.  Proc.  §  1962,  providing 
that  a  malicious  and  guilty  intent  sliall  be  con- 
clusively presumed  from  the  deliberate  commis- 
sion of  an  unlawful  act  for  the  purpose  of  in- 
juring another,  and  Pen.  Code,  g  250,  providing 
that  the  injurious  publication  is  presumed  to 
have  been  malicious  if  no  justifiable  motive  in 
making  it  is  shown,  and  section  251,  providing 
that  in  all  criminal  prosecutions  for  libel  the 
truth  may  be  shown,  and  that  if  it  appear  that 
the  matter  charged  as  libelous  is  true  and  was 
published  with  good  motives,  the  party  should 
be  acquitted,  where  th»  defendant  deliberately 
published  a  willful  defamation  admittedly  false, 
he  could  not  put  in  evidence  letters  between 
himself  and  the  libeled  party  as  tending  to  show 
good  motives,  since  his  acts  gave  rise  to  a  con- 
clusive presumption  of  malice  under  the  stat- 
utes as  construed. 

(Ed.  Note. — For  other  cases,  see  Libel  and 
.''lander,  Cent  Dig.  S§  430-436 ;  Dec.  Dig.  «=» 
155.] 

3.  Libel  and  Slandkb  €=3155— Cbiminal  Li- 
BEi^— Evidence— CoNSTiTirriON-STATxn'E. 

Under  Const,  art.  1,  {  9,  and  Pen.  Code,  ( 
'251,  both  providing  that  in  cases  of  criminal 
libel  the  jury  shall  have  the  right  to  determine 
the  law  and  the  fact,  the  court  is  not  deprived 
of  its  inherent  and  essential  right  to  exclude 
•evidence  from  the  jury  whatever  its  bearing  on 
the  relation  of  the  parties  or  the  circumstances 
of  the  publication,  so  long  as  it  is  inadmissible 
under  the  general  rules  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
.blunder.  Cent.  Dig.  §§  430-436;  Dec.  Dig.  «=> 
155.] 

Appeal  from  Superior  Court,  Alameda 
County:   Stanley  A.  Smith,  Judge. 


Charles  L.  Pryal  was  convicted  of  crime, 
and  be  appeals.    Affirmed. 

Jacob  M.  Blake,  of  San  Francisco,  for  ap-  . 
pellaat     U.  S.  Webb,  Atty.  Gen.,  and  John 
H.  Rlordan,  Deputy  Atty.  Gen.,  for  the  Peo- 
ple. 

PER  CURIAM.  This  Is  an  appeal  from  a 
judgment  of  conTictlon  in  a  proceeding 
against  the  defendant  for  a  criminal  liliel. 
The  alleged  Ubel  consisted  In  the  writing 
of  a  letter  by  the  defendant  to  one  Isabel  Ab- 
bott, containing  a  charge  of  forgery  against 
one  John  A.  Sands,  consisting  of  the  state- 
ment that  "Sands  forged  both  Mrs.  Pryal's 
and  my  name  to  certain  legal  documents." 
Upon  the  trial  of  the  case  the  defendant 
Pryal  not  only  made  no  effort  to  prove  the 
truth  of  this  assertion,  but  expressly  admit- 
ted, and  upon  this  appeal  concedes,  that  the 
charge  of  forgery  was  untrue.  The  defend- 
ant, however,  upon  the  trial  undertook  to  of- 
fer In  evidence  a  large  number  of  documents, 
including  certain  letters  which  had  passed 
between  himself  and  said  Sands  while  the 
latter  was  acting  as  his  attorney  in  a  certain 
litigation,  which  letters  and  documents  the 
defendant  contended  were  admissible  as  tend- 
ing to  show  bis  Intention  In  uttering  this 
libel,  and  as  proving  that  it  was  published 
with  good  motives  and  Justifiable  ends.  The 
court  ruled  out  this  evidence;  and  it  Is 
this  ruling  of  the  court  that  the  defendant 
now  chiefly  relies  upon  as  error  requiring  a 
reversal  upon  this  appeal. 

[1,2]  We  think  the  trial  court  committed 
no  error  In  refusing  to  admit  the  evidence 
thus  proffered  by  the  defendant.  The  charge 
against  the  prosecuting  witness  of  having 
committed  the  crime  of  forgery  was  made 
In  express  and  unmistakable  terms.  That 
it  was  false  the  defendant  admits,  and  that 
it  was  made  and  published  willfully  and  de- 
liberately there  can  be  no  question.  The 
defendant  was  therefore.  In  uttering  this 
libel,  engaged  In  the  deliberate  commission 
of  an  unlawful  act  for  the  purpose  of  In- 
juring another.  The  Code  of  Civil  Proce- 
dure, In  enumerating  those  presumptions 
which  are  deemed  conclusive,  gives  (1)  a  ma- 
licious and  guilty  Intent  from  the  deliberate 
commission  of  an  unlawful  act  for  the  pur- 
pose of  Injuring  another.  Code  Civ.  Proc.  | 
1962.  If  this  general  provision  of  our  law 
has  application  to  prosecutions  for  criminal 
libel.  It  would  necessarily  follow  that  the  prof- 
fered proof  of  the  defendant  was  properly 
excluded  by  the  court  The  appellant,  how- 
ever, contends  that  this  rule  is  modified  In 
Its  application  to  trials  for  criminal  Ubel,  by 
the  terms  of  sections  250  and  251  of  the  Pe- 
nal Code.    These  sections  read  as  follows: 

"Sec.  250.  An  injurious  publication  is  pre- 
sumed to  have  been  malicious  if  no  justifiable 
motive  for  making  it  is  shown. 

"Sec.  251.  In  all  criminal  prosecutions  for 
libel,  the  truth  may  be  given  in  evidence  to  the 
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iaij,  and  if  it  appears  to  the  juiy  that  the  mat- 
ter charged  as  libelous  is  true,  mid  xraa  puUiah- 
ed  with  good  motives  and  for  justifiable  ends, 
the  party  shall  be  acquitted.  The  jury  have 
the  richt  to  determine  the  law  and  the  fact." 

It  Is  a  well-known  rule  of  construction  that 
the  various  sections  of  our  Code  are  to  be 
read  together  and  harmonized  if  reasonably 
possible.  Wlien  the  foregoing  sections  of  the 
Penal  Code  are  read  together  in  the  light 
of  section  1962  of  the  Code  of  CItU  Proce- 
dure, it  would  seem  quite  plain  that  proof  of 
an  innocent  motive  or  intent  in  publishing 
a  willful  defitmatlon  admittedly  false  will 
not  be  permitted  in  the  face  of  the  conclusive 
presumption  of  malice  which  the  latter  sec- 
tion of  the  Code  creates,  unless  such  proof 
shows  the  pnblicatl(»i  to  be  in  the  nature  of 
a  privileged  communication,  and  that  this 
was  Its  nature  Is  not  contended  for  in  this 


It  may  be  further  said  in  this  connection 
that  it  cannot  be  reasonably  urged  that  the 
proofs  which  the  defendant  herein  presented, 
and  which  the  court  refused  to  submit  to 
the  consideration  of  the  Jury,  contain  within 
themselves  any  evidence  tending  to  show  that 
the  defendant  published  this  defamation 
from  good  motives  and  for  justifiable  ends. 
In  point  of  fact  the  contrary  would  seem 
to  be  the  case,  for  the  offered  proof  only 
tended  to  show  that  difficulties  had  arisen 
between  the  defendant  and  Mr.  Sands,  bis  at- 
torney, over  the  latter's  conduct  during  cer- 
tain legal  proceedings,  resulting  in  an  eflFort 
on  the  part  ot  the  defendant  to  discbarge  his 
counsel.  The  proofs  were  offered  for  the  pur- 
pose of  showing  that  the  client  had  cause  for 
his  dissatisfaction.  This  sort  of  evidence,  in- 
stead of  showing  that  the  motive  for  publish- 
ing a  willful  defamation  was  an  Innocent  one, 
would  rather  tend  to  strengthen  the  presump- 
tion that  the  publication  was  inspired  by  Ul 
will  and  was  malicious. 

ri]  Counsel  for  appellant  very  strongly 
contends  that  the  court  in  excluding  this 
evidence  has  erred  in  a  more  vital  respect. 
He  urges  in  an  elaborate  brief  and  extended 
oral  argument  that  the  express  provisions  of 
the  state  Constitution  (article  1,  |  9)  and  of 
the  Penal  Code  (section  251)  that  In  the  trial 
of  a  case  of  criminal  libel  "the  Jury  shall 
have  the  right  to  determine  the  law  and  the 
fact"  takes  away  from  the  court  the  right  to 
exclude  any  evidence  from  the  Jury  which 
has  any  bearing  whatever  on  the  relation  of 
the  parties  or  the  circumstances  of  the  pub- 
lication; and  that  in  respect  to  such  evidence 
it  is  the  province  of  the  Jury  to  pass  upon 
the  law  regulating  its  admissibility  and  ef- 
fect at  every  stage  of  the  case.  We  do  not 
understund  that  the  foregoing  provisions  of 
the  Constitution  and  statute  are  to  be  con- 
strued as  extending  thus  far,  nor  as  intended 
to  take  away  from  the  court  its  power  and 
duty  to  pass  upon  the  admissibility  of  evi- 
dence during  the  progress  of  the  trial.     To 


ad<4>t  the  theory  or  apply  the  rule  contended 
for  by  appellant  would  be  to  work  a  revolu- 
tion in  oar  American  system  of  procedure, 
and  leave  the  Judge  in  cases  of  criminal  libel 
powerless  to  prevent  the  influx  into  the  case 
of  all  sorts  of  irrelevant  matter  having  as 
the  only  purpose  of  its  introduction  the  preju- 
dice of  the  minds  of  the  jurymen  to  the  ex- 
tent of  finding  verdicts  In  favor  of  or  against 
defendants  in  utter  disregard  of  both  the 
law  and  the  facts  material  to  the  issues  in 
the  case.  The  Supreme  Ck>urt  of  this  state, 
in  People  v.  Seeley,  139  CaL  118,  72  Pac.  884, 
has  laid  down  the  rule  of  construction  of 
the  provision  of  the  Constitution  and  section 
of  the  Code  under  review ;  and  this  court  i> 
in  no  position  to  undertake  to  overrule  that 
decision  and  even  if  It  was  disposed — which 
It  is  not — to  disagree  with  the  view  of  the 
coart  as  therein  exhaustively  set  forth. 

The  appellant  further  contends  that  the 
trial  court  erred  in  the  giving  of  certain  al- 
leged contradictory  instructions  relating  to 
the  power  of  t^e  jury  in  its  verdict  to  deter^ 
mine  the  law  and  the  facts  of  the  case.  We 
do  not  find,  however,  upon  an  examination  of 
the  entire  body  of  the  court's  instructions 
any  sufficient  contradiction  to  warrant,  a  re- 
versal of  the  case.  Neither  do  we  find  that 
there  was  any  misdirection  on  the  part  of  the 
court  or  misconduct  on  the  part  of  either 
the  district  attorney  or  of  the  Jury  In  connec 
tion  with  the  return  of  the  latter  for  further 
Instructions  after  some  hours  of  deliberation 
upon  the  case.  The  jury  apparently  desired 
light  upon  the  question  as  to  what  constltut- . 
ed  a  publication ;  and  the  court  gave  it  that 
light  by  reading  to  it  section  252  of  the  ?•• 
nal  Code. 

We  discover  no   reversible  error  in  the 
record.   The  Judgment  is  affirmed. 


(25  Cal.  A.  779) 
PEOPLE  V.  PRTAL.    (Cr.  1007.) 
(Supreme  Court  ot  California.    Jan.  16,  191S.) 

Cbiitinal  Law  ^=»1179  —  Application  fob 
Hkaring— Decision  of  Court  of  Appeal. 
The  statement  in  the  opinion  of  the  Dis- 
trict C3ourt  of  Appeal,  on  affirming  a  conviction 
for  a  criminal  kbel,  that  the  evidence,  instead 
of  showing  that  defendant's  motive  "was  an 
innocent  one,  would  rather  tend  to  strengthen 
the  presumption  that  the  publication  was  in- 
spired by  ill  will  and  was  maUdous,"  justified 
the  denial  of  his  application  for  a  hearing  in 
the  Supreme  Court. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  8001;    Dec.  Dig.  iS=»1179.] 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County ;  Stanley  A.  Smith,  Judge. 

Charles  L.  Pryal  was  convicted  of  a  crimi- 
nal libel,  and  he  appeals.  Afllrmed  by  the 
District  Court  of  Appeal  (147  Pac.  114),  and 
application  for  hearing  in  Supreme  Court 
denied. 

Jacob  M.  Blake,  of  Sun  Francisco,  for  ap- 
pellant. U.  S.  Webb,  Atty.  Gen.,  and  John  H. 
Rlordan,  Deputy  Atty.  Gen.,  for  the  People. 
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PEai  CURIAM.  The  application  for  a 
hearing  In  tbls  court  after  decision  by  tbe 
District  Court  of  Appeal  for  tbe  First  Dis- 
trict Is  denied.  Hie  denial  of  the  applica- 
tion Is  not  to  be  taken  as  an  expression  by 
the  members  of  tbls  court  to  the  effect  that 
evidence  tending  to  show  that  a  publication 
complained  of  was  published  with  good  mo- 
tives and  for  Jnstlflable  ends  Is  not  admis- 
sible In  a  criminal  prosecuticm  for  libel  or  as 
approving  what  was  said  by  the  District 
Court  of  Appeal  on  this  proposition.  Upon 
this  question  we  express  no  opinion.  It  far- 
ther appears  on  the  face  of  the  opinion  of  the 
District  Court  of  Appeal  that  the  testimony 
here  offered  was  of  such  a  natnre  that  It 
would  not  have  tended  to  show  either  that 
the  publication  was  made  with  good  motives 
or  for  Justifiable  ends,  bnt,  as  said  by  the 
Court  of  Appeal,  Instead  of  showing  that  the 
motive  for  publishing  the  matter  "was  an 
innocent  one,  would  rather  tend  to  strengthen 
the  presumption  that  the  publication  was  in- 
spired by  ill  will  and  was  maUdons." 

This  statement  snffidently  Justifies  tbe  de- 
nial of  tbe  application. 


(»  Cal.  A.  736) 
PEOPLE 


V.  VAUGHN.     (Op.  68&) 


(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Nov.  12,  1914.  Rehearing  JJenied 
by  Supreme  Court  Jan.  11,  1915.) 

1.  CRniiNAL  Law  «s»1037  —  AsaxnanT  or 
DiSTBICT  Attobnkt— -Revikw. 

Misconduct  of  the  district  attorney  in  his 
argument  will  not  be  considered  In  the  absence 
of  a  request  to  the  trial  court  to  admonish  the 
Jury  to  disregard  the  argument. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  1691,  2&4S;  De&  Dig.  «s» 
1(87.] 

2.  Indictment  and  Infokmation  «=>190  — 
Offenses  CHAaaKD—LABCBNT— Attempt  to 
Commit  Lakcent  bt  Tbick. 

Where  accused  would  have  been  guilty  of 
larceny  by  trick  and  device,  if  the  transaction 
had  been  completed  by  him  by  obtaining  the 
money  of  prosecutor,  bnt  accused  was  prevented 
from  completing  the  crime,  he  could  be  convict- 
ed of  an  attempt  to  commit  larceny. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  (Tent  Dig.  {{  596-603;  Dec. 
Dig  «s>190.] 

8.  Cbiminai.  Law  «=»1159— Evidencb— Vbb* 

DICT. 

A  conviction  sustained  by  any  evidence  on 
the  theory  relied  on  by  the  proaecution  will  not 
be  disturbed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S|  3074-3083;  Dec  Dig.  <8=> 
1159.] 

4.  Cbiminai.  Law  «=>1158  —  iHPOsirion  or 
Sentence— Postponement— Findings. 
Where,  on  motion  of  accused  to  correct  the 
minutes,  the  court  found  on  conflicting  evidence 
that  tbe  postpunement  of  sentence  waa  had  at 
tbe  request  of  accused,  accused  could  not  com- 
plain because  sentence  was  postponed  beyond 
the  statutory  time. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  3061-3066,  3070,  3071, 
3074;   Dec.  Dig.  «=»1158.] 


6.  Cbiminai.  Law  «=941S— Bvidbnob— Sei^t- 

SERVZNO    DECI.ABATIONS. 

Where  the  testimony  of  accused  charged 
with  grand  larceny  by  trick  and  device  by  ob- 
taining from  prosecutor  a  note  negatived  an  in- 
tent to  procure  the  note  to  give  it  to  a  club  for 
a  legitimate  purpose,  evidence  that  accused  ex- 
hibited the  note  to  the  president  of  the  dub  waa 
properly  exdaded. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  828-836;  Dec.  Dig.  «£» 
413.] 

Appeal  from  Superior  Court,  City  andi 
County  of  San  Frandaco;  William  P.  Law- 
lor.  Judge. 

Mary  Vaughn  was  convicted  of  an  attempt 
to  commit  grand  larceny  by  trldc  and  device, 
and  she  appeals.    Affirmed. 

N.  C.  Coghlan,  of  San  Frandsco,  Gail 
laughlin,  of  Denver,  Ciolo.,  and  M.  A.  Ross, 
of  San  Francisco,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  John  H.  Riotdao,  Deputy 
Atty.  Cren.,  for  the  People. 

PBR  CURIAM.  Vntti  reference  to  the 
point  made  upon  the  suffidency  of  tbe  In- 
formation, we  are  satlafled  that  tbe  demur- 
rer was  not  well  taken.  The  Information 
follows  the  language  of  the  statute,  and 
therefore,  in  our  Judgment,  is  suf&clent 

[1]  In  regard  to  the  alleged  misconduct  of 
the  district  attorney,  we  think  that,  while 
the  comment  of  that  officer  upon  the  conduct 
and  character  of  the  defendant  may  have 
been  somewhat  harsh,  nevertheless  it  was  ap- 
parently but  a  deduction  from  the  evidence; 
and  this  the  prosecuting  officer  was  entitled 
to  make.  He  had  a  right  to  draw  any  infer- 
ence from  tbe  testimony  that  in  his  Judgment 
was  logical.  Moreover,  there  was  no  request 
to  the  trial  court  to  admonish  the  Jury  to 
pay  no  heed  to  tbe  alleged  misconduct  It 
bas  been  tbe  rule  of  tbls  court — and  we 
think  tbe  settled  rule  generally — that,  even 
though  misconduct  be  conceded,  in  the  ab- 
sence of  a  request  to  the  court  to  admonish 
the  Jury  to  pay  no  heed  to  it,  complaint  ot 
the  same  will  not  be  beard  in  tbls  court 

[2]  Coming  to  tbe  point  that  tbe  evidence 

is  insufficient  to  sustain  tbe  verdict,  we  are 

satisfied  that,  if  tbe  transaction  involved  in 

tbe  information  and  established  In  evidence 

at  tlie  trial  had  been  completed  to  the  extent 

of  the  defendant  obtaining  the  money  of  tbe 

complaining  witness  and  retaining  it  for  her 

j  own  use,  she  would  have  been  guilty  of  the 

crime  of  grand  larceny  by  trick  and  device. 

.The  fact  that  she  was  prevented  from  tbe 

commission   of   the  crime  by   any   drcum- 

stancee  whatever  does  not  alter  tbe  sitna- 

jtion;    and  if  upon  tbe  completion   of  the 

;  transaction  she  would  have  been  guilty  of 

'  tbe  crime  of  grand  larceny   by  trick  and 

'  device,  then  we  are  of  the  opinion  that  the 

,  evidence  is  suffldent  to  sustain  the  finding 

of  the  Jury,  Implied  from  their  verdict,  that 

she  was  guilty  of  an  attempt  to  commit 

grand  larceny  by  the  same  means. 
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[3]  It  Is  trne  that  tbe  Inference  xaigbt  per- 
lutpe  be  drawn  from  the  evidence  that  it  was 
tlie  intent  of  tbe  defendant  to  get  the  mon- 
ey of  the  complaining  witness  under  tbe  pre- 
tense that  she  had  some  secret  influence,  and 
would  nse  it  and  the  money  to  procure  a  dis- 
missal of  a  crlmtaal  prosecution  then  pend- 
ing against  the  son  of  the  complaining 
witness.  But,  on  the  other  hand,  that  her  in- 
tent was  to  keep  the  money  for  herself,  rath- 
er than  to  resort  to  any  such  course,  we 
think,  may  be  fairly  inferred  from  all  of  the 
evidence.  True,  a  verdict  of  "not  guilty" 
might  as  weU  have  been  founded  upon  the 
same  evidence;  but  that  was  a  question  for 
the  Jury,  and  not  for  this  court;  and  if  there 
is  any  evidence  at  all  to  sustain  the  theory 
suggested  by  the  people  and  upon  which  the 
case  was  tried,  and  the  defendant  convicted 
in  the  lower  court,  the  verdict  must  stand 
as  far  as  this  court  Is  concerned. 

[4]  With  reference  to  the  contention  that  a 
new  trial  should  be  had  because  the  sentence 
of  the  trial  court  was  postponed  beyond 
the  statntory  tlme^  that  poiiit  is  answered  by 
the  ruling  of  the  lower  court,  as  evidenced 
by  the  minutes  of  the  court,  and  which  is 
conclusive  upon  that  point,  particularly  in 
view  of  the  fact  that  a  motion  was  made  to 
correct  the  minutes  by  the  defendant  Upon 
the  hearing  of  that  motion  evidence  was  tak- 
en as  to  what  was  said  and  done  by  all  of 
the  parties— counsel  and  court — upon  the 
nutter  of  pronouncing  Judgment.  Tbe  court, 
after  bearing  the  evidence,  in  which  there  is 
some  conflict,  determined  the  motion  ad- 
versely to  tbe  defendant,  and  In  effect  made 
■n  order  correcting  the  minutes,  showing 
that  the  postponement  of  the  pronouncing  of 
Jadgm^it  was  had  at  the  request  of  the  de- 
fendant. That  being  so,  the  point  cannot  be 
availed  of  upon  this  appeal. 

[S]  Finally,  complaint  is  made  of  the  exclu- 
sion of  certain  testimony  proffered  for  the 
purpose  of  showing  that  the  defendant  ex- 
hibited the  note  obtained  from  the  com- 
plaining witness  to  one  Miss  Falrbrother,  the 
president  of  the  Woman's  Club,  before  any 
trouble  concerning  the  transaction  arose.  It 
is  argued  that  such  testimony,  if  admitted, 
would  have  tended  to  rebut  the  inference 
resulUog  from  other  testimony  in  the  case, 
that  the  defendant  obtained  the  note  for  her 
own  benefit,  and  that,  if  such  testimony  had 
been  admitted,  it  would  have  tended  to  show 
that  the  not^  was  obtained  for  the  benefit 
of  the  Woman's  Political  Club,  and  to  be  used 
for  legitimate  purposes.  But  there  is  noth- 
ing In  the  proffered  testimony  to  indicate 
that  it  was  the  purpose  and  intent  of  the  de- 
fendant to  transfer  the  note  to  Miss  Fair- 
brother,  as  president  of  that  club,  in  consid- 
eration of  tbe  influence  of  tbe  club  to  be 
exercised  on  behalf  of  the  son  of  the 'complain- 
ing witness.  In  other  words.  It  Is  not  ap- 
parent to  us  that  the  proffered  testimony 
tended  in  any  degree  to  establish  the  fact 


that  the  defendast^g  jmrpoae  and  intent  in 
procuring  the  note  was  to  give  it  to  the 
Woman's  Club;  but,  on  the  contrary,  the 
testimony  of  the  defendant  herself  would 
seem  to  negative  such  an  intent;  and,  if  that 
be  BO,  the  testimony  was  immaterial  and 
irrelevant,  and  to  a  certain  extent  a  self- 
serving  declaration.  Moreover  and  finally, 
even  if  the  testimony  had  been  admitted,  we 
cannot  see  from  a  reading  of  the  entire  evi- 
dence that  the  result  would  have  been  any 
different  We  feel  convinced  from  a  consid- 
eration of  the  entire  evidence  that,  if  the 
particular  evidence,  the  exclusion  of  which 
is  now  complained  of,  had  been  admitted, 
the  verdict  might  as  well  have  been  "guilty." 
In.  other  words,  conceding  for  the  sake  of 
argument  the  error  complained  o^'  It  did  not 
contribute  to  or  control  the  verdict 

The  Judgment  and  order  appealed  from  are 
affirmed. 

(S  CaL  A.  786) 
PEOPLE  V.  VAUGHN.    (Or.  1905.) 
(Supreme  Court  of  California.    Jan.  11,  1915.) 
Cbiuihai.  Law  «s3ll79— Bxvixw  on  Rbhka^ 

INO. 

The  Supreme  Court  will  grant  a  rehearing 
In  a  case  directly  appealable  to  a  District  C!ourt 
of  Appeal  only  when  error  appears  on  the  face 
of  the  opinion  of  the  District  Conrt  of  Appeal, 
Or  when  a  doubtful  and  important  question  is 
presented  on  which  the  Supreme  Conrt  desires 
further  argument 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  8001;  Dec.  Dig.  «=»1179.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  William 
P.  Lawlor,  Judge. 

Mary  Vaughn  was  convicted  of  an  at- 
tempt to  commit  grand  larceny,  and  appeals 
Affirmed  by  District  Court  of  Appeal.  Ap^ 
plication  for  rehearing  denied. 

For  opinion  of  the  District  Court  at  Ap- 
peal, see  147  Pac.  118. 

N.  O.  Coghlan,  of  San  Francisco,  Oail 
Laughlln,  of  Denver,  Colo.,  and  M.  A.  Ross, 
of  San  Francisco,  for  appellant  U.  8.  Webb, 
Atty.  Gen.,  and  John  H.  Blordan,  Deputy 
Atty.  Gen.,  for  the  Peopla 

PEB  CUBIAlf.  In  denying  appellant's  ap- 
plication for  a  hearing  in  this  court  after 
decision  by  the  District  Court  of  Appeal  for 
the  First  District  we  deem  it  proper: 

First  To  again  call  attention  to  what  we 
said  in  People  v.  Davis,  147  Cal.  346,  81 
Pac.  718,  and  in  Burke  v.  Maze,  10  Cal.  App. 
211,  101  Pac.  438,  440,  as  to  the  rule  gov- 
erning our  action  on  such  applications,  in. 
causes  which,  under  tbe  provisions  of  the 
Constitution,  are  directly  appealable  to  a 
District  Court  of  Appeal,  rather  than  to  this 
court 

Second.  To  say,  in  regard  to  tbe  discussion 
In  the  appellate  court  opinion  of  tbe  ruUng 
of  the  trial  court  In  refusing  to  admit  cer- 
tain testimony  offered,  that  the  same  does 
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DOt  sbow  tbat  error  was  committed  in  said 
ruliagt  and  that  our  action  in  denying  a  bear- 
ing in  this  court  is  had  without  regard  to 
what  is  said  in  the  opinion  as  to  the  effect 
of  said  ruling  upon  the  verdict. 

LAWI.OR,  J.,  baring  been  trial  judge  here- 
in, does  not  participate  in  the  foregoing. 


(169  Cal.  M6) 

ORO  15I/ECTRIC  CORPpRATION  t.  RAIL- 
ROAD COMMISSION  et  al.     (S.F.6724.) 

(Supreme  Court  of  California.     Feb.  24,  1915.) 

1.  Railboads  ®=>9— Findings  of  Railboao 
Commission— Conclusiveness. 

Under  Public  Utilities  Act  (St  Ex.  Sess. 
1011,  p.  55)  §  G7,  providing  ttiat  the  findings 
of  the  Railroad  Commission  on  questions  of  fact 
are  final  and  not  subject  to  review,  the  Com- 
mission's finding  of  tlie  ultimate  fact  that  public 
convenience  and  necessity  did  not  require  the 
exercise  of  the  privileges  sought  by  petitioner 
precluded  consideration  of  the  sufiiciency  of  the 
evidence  or  the  soundness  of  the  reasoning  upon 
which  such  fiuding  was  based,  on  application  for 
certiorari  to  review  its  orders. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f§  12-10;   Dec.  Dig.  «=>9.] 

2.  Railboads  €=3>9— Railroad  Coumissioit — 
(Certificate  of  Necessity. 

Under  Public  Utilities  Act  (St  Ex.  Sess. 
1911,  p.  43)  I  50,  declaring  that  no  electrical 
corporation,  etc.,  shall  begin  the  construction 
of  a  line  or  system  without  first  obtaining  from 
the  Railroad  Commissioh  a  certificate  that  the 
present  or  future  public  convenience  aud  ne- 
cessity require  such  construction,  the  granting 
or  withholding  of  the  certificate  is  an  exercise 
of  the  state's  power  to  determine  whether  the 
rights  and  interests  of  the  general  public  will 
be  advanced  by  the  proposed  public  service, 
which  is  an  entirely  different  question  from  that 
of  the  local  control  of  streets  by  the  power  vest- 
ed with  such  control. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  12-10;   Dec.  Dig.  «=>9.] 

3.  Municipal  Corpobatiqnb  «=>58— Powers 
—Construction. 

Language  purporting  to  define  the  powers 
of  a  municipal  corporation  is  to  be  strictly  con- 
strued, and  any  fair,  reasonable  doubt  concern- 
ing the  existence  of  the  power  is  resolved  by 
the  courts  against  the  corporation,  and  the  pow- 
er is  denied. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  145-147;  Dec.  Dig. 
«=»58.] 

4.  Municipal  (3orpobations  «=»59 — Powers 
—Express  and  Implied  Powbbs. 

A  municipal  corporation  possesses  and  may 
exercise  powers  expressly  granted,  powers  neces- 
sarily or  fairly  implied  in  or  incident  to  powers 
expressly  granted,  and  powers  essential  to  its 
declared  objects  and  purposes,  not  simply  cou' 
venient,   but   indispensable. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  149;  Dec.  Dig.  «=» 
69.] 

6.  Municipal  Corporations  9=>285— Char- 
ter Powers  —  Rgoulation  of  Public 
Utilities— Order  ok  Railroad  Commi.ssion 
— Constitutional  and  Statutory  Provi- 
sions. 

The  charter  of  the  city  of  Stockton  (St. 
1889,  p.  577»,  in  effect  when  Public  Utilities 
Act  i^t.  Ex.  Sess.  1011,  p.  43)  was  adopted,  as 
amended  by  St.  1005,  p.  8.32,  provided  by  sec- 


tion 30,  p.  859,  snbd.  3,  for  the  regulation  of 
electric  lights,  etc.,  and  the  use  of  streets ;  by 
subdivisions  46  and  47  it  was  authorized  to 
make  regulations  necessary  to  execute  the  pow- 
ers vested  by  charter  or  by  general  laws  and 
enforce  all  local  regulations  not  confiictiiig 
therewith,  and  by  subdivisions  28  and  34  to 
grant  street  franchises  to  steam  and  street 
railroads.  Const,  art  11,  f  19,  then  in  force, 
authorized  any  company  incorporated  therefor 
to  exercise  the  franchise  of  a  public  light  com- 
pany in  every  city  having  none,  subject  to  city 
regulation,  and  as  amended  in  1910  declared 
tbat  cities  might  operate  their  own  public  light 
plants  and  that  companies  operating  such  plants 
should  be  subject  to  the  regulation  of  charges. 
The  Broughton  Act  (St  1905,  p.  777)  author- 
ized cities  to  grant  franchises  for  transmitting 
electric  light  and  power.  Petitioner,  who  had 
obtained  a  city  franchise  to  operate  an  electric 
light,  heat  and  power  system,  with  the  use  of 
streets,  etc.,  was  denied  a  certificate  under  Pub- 
lic Utilities  Act  (St  Ex.  Sess.  1911,  p.  43)  • 
50,  declaring  that  no  electric  company  shall 
construct  ita  system  without  the  Railroad  Com- 
mission's certificate  of  public  convenience  and 
necessity.  Held,  that  the  (constitution  merely 
placed  utilities  under  the  control  provided  by 
charter  or  organic  law,  and  did  not  of  itself 
empower  cities  to  regulate  public  utilities;  that 
the  Broughton  Act  did  not  authorize  any  city 
to  ^ant  a  franchise ;  and  that  its  charter  pro- 
visions gave  the  city  of  Stocliton  no  power  to 
grant  a  frandiise  to  a  public  electric  company, 
so  tbat  the  requiremeqt  of  a  certificate  of  public 
convenience  and  necessity  did  not  impair  any 
power  of  control  vested  in  the  city,  and  the 
Commission's  denial  of  such  certificate  was  with- 
in its  jurisdiction. 

.  [Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  757;  Dec  Dig.  €=» 
285.] 

In  Bank.  Petition  for  writ  of  certiorari 
by  the  Oro  Electric  Corporation,  petitioner, 
against  the  Railroad  CiommiRsion  of  the  State 
of  California  and  John  M.  Eshleman  and  oth- 
ers, members  thereof,  to  review  certain  orders 
of  the  Commission.  On  rehearing.  Orders 
ailirmed. 

Samuel  Knight  and  Goodfeilow,  Eells  &. 
Orrick,  all  of  San  Francisco,  aud  C.  L  Neu- 
milier,  and  E.  I.  Jones,  both  of  Stockton,  for 
petitioner.  Max  Theleu  and  Douglas  Brook- 
man,  tx>tb  of  San  Francisco,  for  respondents. 
Chlckerlng  &  Gregory,  of  Sau  Francisco,  Cum- 
mins, Stearns  &  Miikewitch,  of  Chicago,  III., 
Nutter  &  Orr,  of  Stockton,  H.  H.  Trowbridge. 
O'Melveny,  Stevens  &  Mllllkin,  aud  Gibson, 
Dunn  &  Crutcher,  all  of  Los  Angeles,  A.  H. 
Sweet,  of  San  Diego,  Charles  P.  Cutteu,  of 
San  Francisco,  and  Short  &  Sutherland,  of 
Fresno,  amici  curiie. 

SLOSS,  J.  TtilB  is  a  proceeding  In  cer- 
tiorari, to  review  certain  orders  made  by  tta» 
Railroad  Commission  in  response  to  an  ap- 
plication of  the  Oro  Electric  Corporation  for 
a  certificate  of  public  convenience  and  neces- 
sity, authorizing  said  corporation  to  construct 
and  oi>erate  lines  for  the  trau&iuission  and 
sale  of  electric  current  for  light  aud  power 
purposes  in  the  city  of  Stockton  and  in  cer- 
tain other  parts  of  San  Joaquin  county.  The 
certificate  so  sought  is  provided  for  in  sec- 
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tton  50  of  the  Public  Utilities  Act  (Stats.  Ex. 
Sess.  1911.  p.  4?).  This  section  declares  that 
no  street  railroad  corporation,  gas  corpora- 
tion, electrical  corporation,  telephone  corpo- 
ratioD.  or  water  corporation  shall  begin  the 
construction  of  a  street  railroad,  line,  plant, 
or  system,  or  of  any  extension  thereof,  "with- 
oat  having  first  obtained  from  the  Cbmmis- 
sion  a  certificate  that  the  present  or  future 
public  convenience  and  necessity  require  or 
will  require  such  construction." 

At  the  time  of  its  application,  the  Oro  Elec- 
tric Corporation  had  not  entered  the  field 
which  was  to  be  covered  by  the  certificate 
sought.  The  Western  States  Gas  &  EHectric 
Company  was  occupying  that  field,  and  It  ap- 
peared before  the  Commission  to  oppose  the 
granting  of  the  certificate  to  the  Oro  Corpora- 
tion. The  Railroad  Commission  first,  on  April 
29.  1913,  made  an  order  in  favor  of  the  ap- 
plicant, so  far  as  concerned  the  territory  out- 
side of  the  city  of  Stockton,  excepting  a  de- 
scribed region  adjacent  to  the  city.  With 
reference  to  the  city  and  the  excepted  adjacent 
tract,  it  gave  to  the  Western  States  Company 
a  period  of  90  days  within  which  to  complete 
certain  pending  work  of  reconstmcUou  and 
to  present  reduced  rates  that  should  be  sat* 
Lsfactory  to  the  Commission.  The  order  de- 
clared that,  if  these  conditions  were  complied 
with,  the  application  of  the  Oro  Company 
i?ould  be  denied;  otherwise  It  would  be 
jn-anted.  After  the  90  days  had  expired,  on 
August  15,  1913,  the  Commission  made  its 
final  order  reciting  that  the  Western  States- 
Company  had  compiled  with  the  conditions  of 
the  prior  order,  and  refusiug  the  certlflcate 
that  public  convenience  and  necessity  requir- 
ed that  the  Oro  Corporation  be  authorized  to 
.sell  electricity  in  the  city  of  Stockton  and 
the  adjacent  territory  described  in  the  order 
of  April  29.  1913.  It  la  sought  by  this  pro- 
ceeding to  annul  these  two  orders. 

The  attack  upon  the  acts  of  the  Commission 
was,  in  the  opening  brief,  based  upon  a  vari- 
ety of  grounds.  But,  as  the  proceeding  pro- 
gressed through  the  successive  stages  leading 
to  final  submission,  the  matter  in  dispute  was 
rirtuaily  narrowed  down  to  the  single  ques- 
tion whether,  under  the  reservation  to  incor- 
porated cities  of  certain  powers  of  control 
over  public  utilities,  as  declared  in  section  23 
of  article  12  of  the  Constitution  and  section 
SZ  of  the  Public  Utilities  Act,  the  require- 
ment of  a  certificate  of  public  convenience 
and  necessity  was  a  prerequisite  to  the  right 
of  the  petitioner  to  engage  in  the  business  of 
furuisbiug  electric  light  and  power  within  the 
dty  of  Stockton.  The  other  questions  origi- 
nally raised  by  the  petitioner  have  been,  in 
effect;  determined  against  it  by  the  decision 
of  this  court  in  Pac.  Telephone  &  Telegraph 
Co.  v.  Eshleman,  160  Cal.  640,  137  Pac  1119, 
50  U  K.  A.  (N.  S.)  652,  rendered  since  this 
proceeding  was  instituted.  In  that  case  the 
constitutional  amendments  of  1911,  relating 
to  the  Uailroad  Commission  and  the  authori- 
ty of  the  Legislature  to  confer  powers  upon 


such  Commission,  were  carefully  considered 
and  analyzed  The  members  of  the  court  who 
participated  in  that  decision,  while  differing 
on  some  of  the  questions-  presented,  united  in 
an  interpretatiou  of  section  23  of  arttde  12 
of  the  Constitution .  of  the  state  which  cuts 
the  ground  from  under  the  petitioner's  claims: 
(1)  That  section  50  goes  beyond  the  powers  of 
supervision  and  regulation  which  the  Legis- 
lature may,  under  said  section  23,  confer  on 
the  Railroad  Commission;  and,  ^)  that  the 
requirement  of  a  certificate  of  public  neces- 
sity and  convenience  constitutes  an  improper 
delegation  of  legislative  functions  to  the  com- 
mission. 

[1]  And  the  same  decision  fully  answers 
the  argument  that,  on  the  merits,  the  Com- 
mission was  not  Justified  in  denying  the  re- 
quested certificate.  The  validity  of  section 
67  of  the  Public  Utilities  Act,  In  so  far  as  it 
limits  the  scope  of  review  by  state  courts  of 
the  acts  of  the  Commission,  must  be  regarded 
as  finally  settled  by  the  Telephone  Company 
Case.  By  that  section,  the  findings  and  con- 
clusicms  of  the  Commission  on  questions  of 
fact  are  made  final  and  not  subject  to  review. 
Here  the  Commission  found  the  ultimatfe  fact 
that  the  public  convenience  and  necessity  did 
not  require  the  exercise  of  the  'privileges  in 
controversy,  and  neither  the  sufficiency  of  the 
evidence,  nor  the  soundness  of  the  reasoning, 
apon  which  that  finding  was  based,  can  be 
considered  on  this  proceeding.  • 

We  are  thus  brought  to  the  inquiry,  al- 
ready mentioned,  whether  the  power  to  grant 
or  withhold  a  certificate  of  public  conven- 
ience, conferred  upon  the  Railroad  Commis- 
sion by  section  50  of  the  act,  was  inoperative 
within  the  dty  of  Stockton  by  reason  of  the 
limitations  contained  in  section  23  of  article 
12  of  the  Constitution  and  section  82  of  the 
Public  UtUiUes  Act  Section  23  of  article  12 
declares  that  every  person  or  corporation  en- 
gaged in  operating  any  one  of  certain  enu- 
jmerated  enterprises,  including  the  furnishing 
of  light  oi:  power  to  or  for  the  public,  is  a 
"public  utility  subject  to  such  control  and  reg- 
ulation by  the  Railroad  Commission  as  may 
be  provided  by  the  Legislature."  It  goes  on 
to  provide  that,  from  and  after  the  passage 
by  the  Legislature  of  laws  conferring  powers 
upon  the  Railroad  Commission  respecting 
public  utilities,  all  powers  respecting  such 
public  utilities  vested  in  boards  of  supervis- 
ors, or  mimiclpal  councils,  or  other  governing 
bodies  of  counties  or  municipalities,  stiall 
cease  so  far  as  they  conflict  with  the  powers 
conferred  upon  the  Commission,  "providetl, 
however,  that  this  section  shall  not  affect  such 
powers  of  control  over  any  public  utility  vest- 
ed in  any  city  and  county,  or  Incorporated 
city  or  town  as,  at  an  election  to  be  held  pur- 
suant to  laws  to  be  passed  hereafter  by  the 
Legislature,  a  majority  of  the  qualified  elec- 
tors voting  thereon  of  such  city  and  county, 
or  incorporated  city  or  town,  shall  vote  to 
retain,  and  until  such  election  such  powers 
shall  continue  unimpaired.    •    •    • »     tjec- 
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Uon  82  of  the  PubUc  TJtUlttes  Act  is  in  sub- 
stance Identical  with  tbe  proviso  Just  quoted. 

By  an  act  approved  January  2, 1912  (Stats. 
Bx.  Sess.  1911,  p.  168),  tbe  Leg^lature  pro- 
vided for  the  elections  contemplated  by  tbe 
proviso.  No  such  election  bias  been  held  in 
Stockton,  and  that  city  has  consequently  not 
surrendered  any  of  the  powers  over  public 
utilities  reserved  to  it  by  the  Constitution  and 
the  PubUc  UtlUties  Act  Did  it  on  December 
23,  1911,  the  date  when  the  PubUc  UtiUUeei 
Act  was  approved,  or  90  days  thereafter, 
when  the  act  took  effect,  have  any  powers 
which  would  be  impaired  by  tbe  exercise  of 
the  power  sought  to  be  exercised  by  tbe  Baii- 
voaA  Commission  in  this  case? 

On  December  30,  1912,  the  dty  cooncQ  of 
Stockton  passed  an  ordinance  granting  to  tbe 
Oro  Eilectrlc  Corporation  a  franchise  to  con- 
struct and'  operate  under  and  along  the 
streets  and  public  places  of  the  city  conduits, 
poles,  wires,  and  other  appliances  for  trans- 
mitting and  famishing  dectridty  for  light, 
heat,  and  power.  It  is  not  necessary  to  enter 
into  an  examination  of  the  scope  of  the  fran- 
chise thus  actually  granted,  for,  as  is  pointed 
out  in  the  briefs,  the  important  conbideration 
is  not  wtiat  the  city  did,  but  rather  what  it 
had  power  to  do.  We  must  first  inquire 
whether  the  city  of  Stockton  liad  power,  when 
the  Public  Utilities  Act  took  effect,  to  grant 
a  franchise  which  would  authorize  the  gran- 
tee to  engage  in  and  carry  on  the  business  of 
furnishing  electricity  for  light  and  power 
vrtthln  the  city.  If  this  question  be  answered 
in  the  affirmative,  and  in  that  event  only, 
does  it  become  necessary  or  proper  to  inquire 
whether  the  exercise  of  this  power  in  the  city 
is  impaired  by  the  provisions  of  section  60 
of  the  Public  Uttlltles  Act? 

The  pre&ent  proceeding  has  been  heretofore 
decided  by  this  court  and  is  now  before  us 
pursuant  to  an  order  for  rehearing.  On  the 
original  submission  the  respondents  did  not 
question  the  power  of  the  dty  to  grant  fran- 
chises for  the  distribution  and  sale  of  elec- 
tricity. Indeed,  the  brief  filed  on  behalf  of 
tbe  Commission  expressly  conceded  the  ex- 
istence of  such  power,  and  no  doubt  of  the 
propriety  of  this  concession  was  suggested  by 
other  counsel  appearing  to  oppose  the  relief 
sought  by  the  writ.  The  petitioner,  in  its 
opening  brief,  had  dalmed  that  the  city  pos- 
sessed ttiis  power,  both  under  a  freeholders' 
charter  approved  by  the  Legislature  on  De- 
cember 20,  1911  (Stats'.  1911,  Ex.  Sess.  p. 
254),  and  under  the  pre-existing  charter  and 
other  law  defining  tiie  powers'  of  the  city. 
Under  these  circumstances,  this  court  did  not 
feel  called  upon  to  make  a  minute  examina- 
tion of  the  point.  Relying  upon  the  conces- 
sion of  the  respondents,  it  contented  itself,  in 
the  opinion  heretofore  filed,  with  a  reference 
to  the  cliarter  of  1911,  stating  that: 

"It  is  admitted  that  this  charter  conferred 
upoD  the  dty  the  power  to  grant  franchises  to 
corporations  to  engage  in  thfe  business  of  sup- 
plying electridty  to  the  inhabitants  of  the  dty 


and  to  erect  poles,  wires,  md  conduits  in  the 
streets  for  tliat  purpose.    •    •    •  '• 

The  other  questions  in  the  case  were  then 
treated  on  the  assumption  that  the  admission 
of  counsel  was  based  upon  a  correct  reading 
of  the  charter. 

Petitions  for  rehearing  were  filed,  and  in 
these  iietitiona  it  was  urged  for  the  first 
time  that  the  cliarter  of  1911  had  no  appli- 
cation to  the  case,  for  the  reason  that  by  sec- 
tion 170  of  that  instrument  (Stats.  ISll,  Ex. 
Seas.  p.  802)  It  was  i»ovided  that,  for  aO 
pari>ose8  other  than  the  nomination  and  eleo- 
tion  of  officers,  and  taxation  and  assessment, 
the  charter  did  not  go  into  ^ect  until  a 
date  later  than  that  upon  which  tbe  Public 
Utilities  Act  became  effectlv&  The  point  was 
well  taken,  and,  notwithstanding  its  belated 
presentation,  tlie  court  concluded  that  the 
public  importance  of  the  question  demanded 
a  rehearing;  without  regard  to  the  merit  of 
other  grounds  of  attack  upon  the  decision 
rendered. 

We  are  now,  accordingly,  required  to  ex- 
amine the  various  provisions,  whether  of 
statute,  charter,  or  Constitution,  governing; 
the  city  of  Stockton  prior  to  the  adoption  of 
the  charter  of  1911,  and  to  ascertain  whether, 
under  those  provisions,  the  city  bad  any  pow- 
er over  electric  corporations  which  would  bo 
impaired  by  the  exercise  of  the  power  con- 
ferred upon  the  Railroad  Commission  by  sec- 
tion 50  of  the  PubUc  UtiUties  Act. 

Prior  to  the  enactment  of  the  last-mention- 
ed act,  the  city  of  Stockton  was  governed  un- 
der a  freeholders'  charter,  approved  in  1889' 
(Stats.  1889,  p.  677)  and  amended  in  1905 
(Stats.  1905,  p.  832).  That  charter  contained 
the  following  provisions,  some  or  aU  of 
which,  according  to  petitioner's  claim,  con- 
ferred authority  to  grant  a  franchise  or  right 
to  engage  in  the  business  of  selling  electric 
current  to  inhabitants  of  the  dty  of  Stock- 
ton: 

By  sections  148  and  147  the  department  of 
streets  was  placed  in  the  control  of  the  dty 
councU  and  was  declared  to  embrace  "the 
control  of  the  streets  *  *  *  ;  of  the  pub- 
Uc  grounds;  of  the  Ughting  of  streets  and 
pubUc  buildings,  and  of  everything  of  a  pub- 
Uc  nature  pertaining  to  said  subjects.  •  •  •" 

Section  30  conferred  upon  the  oouncU  pow- 
er to  pass  ordinances: 

"3.  To  regulate  the  laying  of  telegraph  or  tele- 
phone wires  in  or  upon  the  public  streets,  erect- 
ing of  gas  and  dectrlc  lights  therein,  •  •  • 
the  use  of  streets  and  sidewalks  for  *  *  * 
telegraph  posts,  and  other  purposes." 

"5.  To  provide  for  and  regulate  •  ♦  • 
lighting  *  *  *  of  the  streets,  avenues,  and 
public  places." 

"17.  To  provide  for  •  ♦  •  sach  •  •  • 
lights,  •  •  •  and  other  suppUes  of  any  kind 
necessary  for  the  convenient  transaction  of  pub- 
Uc business." 

"25.  To  *  *  *  determine  the  nazimnm 
rate  or  compensation  to  be  charged  by  any 
person,  company,  or  corporation  supplying  gas, 
electric  or  other  iUmninatlng  power  in  this 
dty.    •    •    •" 

"26.  To  regulate  the  quaUty,  capadty.  and  lo- 


Digitized  by  VjOOQ  IC 


CaL) 


OBO  EliECTIlIC  OOKPOBATIOX  ▼.  BAILROAD  OOMMISSIOX 


121 


-cation  of  electric  wires,  water  and  gas  pipes, 
mains,  and  fire-plugs,  and  to  provide  for  and 
reenlate  the  construction  and  repair  of  hydrants, 
*  *  *  and  such  other  appliances  as  may  be 
requisite  to  utilize  the  distribution  of  water, 
electricity  and  gas  in  the  streets,  public  places 
and  pubUc  buildings." 

"28.  To  grant  franchises  permitting  any  com- 
pany or  corporation  to  lay  and  maintain  tracks, 
and  to  pass,  with  steam  railroads  •  •  * 
alone,  upon,  and  across,  •  *  «  any  streets 
of  the  city.    •    •    •  " 

''34.  To  grant  franchises  for  the  constmctum 
of  street  railroads  on  and  along  the  streets  of 
the  city." 

"46.  To  make  all  rules  and  regulations  necca- 
sary  and  proper  for  carrying  into  execution  the 
foregoing  powers,  and  all  other  powers  vested 
by  this  charter  or  by  general  laws  in  said  city." 

"47.  To  make  and  enforce  all  such  local,  po- 
lice, sanitary,  and  other  regulations  as  are  not 
in  conflict  with  general  laws  and  the  provisions 
of  this  charter." 

.  "SI.  To  acquire,  constmct,  purchase,  lease, 
own,  control,  maintain  and  operate  such  pnblic 
utilities  and  properties  as  shall  be  deemed  to 
be  for  the  best  interests  of  the  city." 

Section  202  contained  a  general  provision 
reqnlring  a  grant  of  a  franchlBe  to  be  in 
apedfle  terma,  and  declaring  a  forfeiture  for 
Dontuer. 

Before  proceeding  to  an  analysla  of  these 
provisions.  It  will  be  well  to  refer  briefly  to 
the  distinction,  drawn  by  counsel  against 
the  petitioner,  between  a  franchise,  or  grant 
of  a  right,  to  engage  In  the  business  of  fur- 
nishing electric  current,  and  the  narrower 
grant  of  a  right  to  occupy  the  streets  of  the 
dty  In  carrying  on  that  business.  On  the 
former  hearing,  it  was,  as  we  have  already 
stated,  taken  as  conceded  that  the  city  of 
Stockton  had  the  power  to  grant  franchises 
"to  oigage  in  .the  business,"  as  well  as  to 
"erect  poles,  wires,  eta,  In  the  streets  for 
that  purpose."  It  thus  became  unnecessary 
to  consider  whether  section  50  of  the  Public 
VtUities  Act  "impaired"  the  power  of  a  city, 
if  tliat  power  extended  merely  to  control  of 
the  use  of  its  streets  In  connection  with  a 
public  service;  the  right  to  engage  in  such 
service  being  derived  from  some  source  other 
than  a  grant  by  the  city.  If  the  power  of  a 
dty  were  thus  limited,  we  think  it  is  entirely 
dear  that  the  power  would  not  be  impaired 
by  the  provision  of  the  PubUc  UtUltles  Act 
requiring  a  certificate  of  pnblic  necessity  and 
convenience  as  a  condition  precedent  to  the 
construction  or  extension  of  the  plant  or  line 
of  a  public  utility.- 

[2]  The  granting  or  withholding  of  the  cer- 
tificate Is  an  exerdse  of  the  power  of  the 
state  to  determine  whether  the  rights  and 
interests  of  the  general  public  will  be  ad- 
vanced by  the  prosecution  of  the  enterprise 
which  it  is  proposed  to  carry' on  for  the  serv- 
ice of  the  public.  See  People  v.  Willcox,  207 
N.  Y.  86,  100  N.  B.  705,  45  L.  R.  A.  (N.  S.) 
fi29.  This  is  an  entirely  different  question 
from  that  of  the  local  control  of  the  streets, 
and  power  over  the  two  subjects  may  well  be 
▼ested  at  the  same  time  in  diflCerent  govern- 
mental bodies,  without  the  one  in  any  way 
clashing  with  or  interfering  with  the  other. 


The  Ballroad  Gommission  might  grant  a  cer- 
tificate authorizing  a  public  utility  to  engage 
In  its  business  in  a  given  dty,  but  the  cer- 
tificate would  not  authorize  the  use  of  the 
streets,  unless  the  rlg^t  to  so  use  them  had 
been  given  by  the  authority  vested  with  the 
power  to  grant  such  right  This  is  recog- 
nized by  subdivision  "c"  of  section  50  itself, 
where  we  find  an  express  provision  that'  the 
applicant  shall  furnish  to  the  Ck>mmlssion 
evidence  that  the  required  local  consent, 
franchise,  or  permit  has  been  obtained.  On 
the  other  hand,  the  fact  that  a  city  may,  in 
the  exercise  of  its  control  over  its  own 
streets,  give  or  vrithhold  the  right  to  use  its 
streets,  has  no  direct  bearing  upon  the  power 
to  decide  whether  or  not  a  given  business,  in 
the  conduct  of  which  the  use  of  the  streets 
may  be  convenient  or  necessary,  shall  be  car- 
ried on.  Where  there  is  this  limited  control, 
its  exercise  is  not  impaired  by  legislation 
under  which  the  state  reserves  to  itself  the 
determination  of  how  far,  if  at  all,  the  given 
business  may  be  conducted.  The  city's  pow- 
ers are  fully  preserved  if  its  streets  are  not 
occupied,  except  by  its  consent,  given  as  maj 
be  provided  by  law. 

Different  considerations  might  pivvall 
where  a  city  had  power  to  confer  the  rigbt, 
not  only  of  using  the  streets,  but  of  condnct- 
ing  a  pnblic  utility  occupation  within  the 
municipal  borders.  This  was  the  situation 
which,  by  reason  of  the  concession  of  the  re- 
spondents, we  were  called  upon  to  oonaider 
in  our  former  opinion.  But  since,  as  wUl 
presently  appear,  we  are  now  satisfied  tliat 
the  charter  and  otbor  provisions  actually  in 
force  at  the  time  when  the  Public  UUUtles 
Act  took  effect  gave  the  dty,  at  moat,  the 
limited  power  above  mentioned  (L  e.,  nothing 
more  than  the  power  to  grant  to  electric 
corporations  the  right  to  use  its  etreet^, 
there  is  no  occasion  to  reconsider,  as  we  are 
asked  to  do,  the  correctness  of  the  views  ex- 
pressed under  the  mistaken  assumption  that 
the  city  had  power  to  grant  franchises  to 
carry  on  the  business  of  selling  electricity  to 
the  Inhabitants,  as  well  as  to  use  the  streets 
for  that  purpose.  The  impropriety  of  dedd- 
ing  anything  more  than  is  necessary  to  the 
decision  gains  added  force,  in  this  instance, 
from  the  drcumstance  that,  during  the  pend- 
ency of  this  case,  the  proviso  to  section  23  of 
article  12  has  been  altered  by  constitutional 
amendment  approved  in  November,  1914. 

We  return  to  a  review  of  the  provisions  of 
the  Stockton  charter  of  1889. 

[3]  It  is  thoroughly  settled  that  language 
purporting. to  define  the  powers  of  a  munic- 
ipal corporation  is  to  be  strictly  construed, 
and  that  any  "fair,  reasonable  doubt  concern- 
ing the  existence  of  the  power  is  resolved  by 
the  courts  against  the  corporation,  and  the 
power  is  denied."  1  DiU.  Mnn.  Corp.  §  89. 
This  rule  has  been  clearly  announced  by  this 
courf  in  various  cases,  of  which  it  will  suf- 
fice to  dte  Von  Schmidt  v.  Wldber,  105  CaL 
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151,  38  Pac.  682,  and  Hyatt  t.  Williams,  148 
Cal.  585,  84  Pac.  41.  In  the  latter  case  the 
question  was  whether,  under  the  very  char- 
ter we  are  now  considering  (as  it  read  prior 
to  the  amendments  of  1905,  by  which,  among 
other  changes,  subdivision  51  was  added  to 
section  30),  the  city  of  Stockton  had  power 
to  maintain  worlcs  for  the  purpose  of  sap- 
plying  the  Inhabitants  of  the  city  wltb  elec- 
tric light.  The  application  of  the  rule  of 
strict  construction  led  to  a  denial  of  the  ex- 
istence of  the  power. 

[4]  In  both  Von  Schmidt  v.  Widber  and 
Hyatt  ▼.  Williams,  supra,  it  was  declared  as 
a  "general  and  undisputed  proposition  of 
law,"  quoting  from  1  DUI.  Mun.  Corp.  |  85m 
(5tb  Ed.)  I  237,  that: 

"A  municipal  corporation  possesses  and  can 
exercise  the  following  powers  and  no  others: 
(1)  Those  granted  in  express  words;  (2)  tliose 
necessarily  or  fairly  implied  in  or  incident  to 
the  powers  expressly  granted ;  (3)  those  essen- 
tial to  the  declared  objects  and  purposes  of  the 
corporation— not  simply  convenient,  bat  indis- 
pensable." 

[I]  Using  the  mode  of  construction  thus  In- 
dicated, we  find  in  the  charter  under  dis- 
cussion no  language  giving  power  to  grant 
franchises  to  furnish  electric  light  and  power 
to  the  Inhabitanta  Certainly  such  power  Is 
not  granted  in  express  terms.  Nor  can  It  be 
said  to  be  either  "necessarily  or  fairly  Im- 
plied In  or  incident  to"  the  powers  expressly 
granted,  or  "essential  to  the  declared  objects 
and  purposes  of  the  corporation."  The  char- 
ter provisions  which  we  have  quoted  go  no 
further  than  to  assert  the  city  council's  con- 
trol over  the  streets,  its  power  to  regulate 
the  laying  of  wires  and  the  erecting  of  lights 
In  or  upon  such  streets,  to  provide  for  the 
lighting  of  the  streets,  and  to  fix  the  rates  to 
be  charged  for  lighting. 

It  may  be  conceded  that  the  broad  grant  of 
power  to  control  and  regulate  the  streets 
would,  if  standing  alone,  be  sufiSclent  to  con- 
fer authority  to  determine  whether  or  not  the 
streets  may  be  occupied  by  light  or  water 
companies  in  furnishing  service  to  the  In- 
habitants and  to  grant  franchises  authorizing 
such  occupancy.  City  of  Owensboro  ▼.  Cum- 
berland Telephone  &  Telegraph  Co.,  230  U. 
S.  58,  33  Sup.  Ct  988,  57  L.  Ed.  1389.  So, 
too,  the  general  grant  of  authority  found  in 
subdivisions  46  and  47  of  section  30  of  the 
charter  might,  If  unrestrained  by  more  spe- 
cific provisions,  suffice  to  empower  the  city 
council  to  grant  such  franchises  to  corpora- 
tions organized  to  furnish  water  or  light 
See  City  of  Joseph  v.  Joseph  Water  Worlu 
Co.,  57  Or.  586,  111  Pac.  864,  112  Pac.  1083 ; 
Andrews  v.  Nat.  Foundry,  etc.,  Co.,  61  Fed. 
782,  10  C.  C.  A.  CO;  Levis  v.  City  of  New- 
ton (C.  C.)  75  Fed.  SS4;  Pike's  Peak  Power 
Co.  V.  Colorado  Springs,  105  Fed.  1,  44  C. 
C.  A.  333.  But  an  entirely  different  position 
is  presented  when  it  Is  observed  that  subdi- 
visions 28  and  34  of  section  30  make  specific 
and  express  provision  for  the  grant  of  fran- 
chises for  steam  and  street  railroads.    There 


is  no  express  grant  of  power  to  confer  fran- 
chises for  furnishing  Ught  or  power,  or  for 
any  purposes  other  than  the  two  specified. 
The  case  thus  falls  within  the  established 
rule  that  where  a  municipal  charter  "author- 
izes the  enactment  of  by-laws  In  certain  spec- 
ified cases,  and  for  certain  purposes,  and 
after  this  specific  enumeration  a  general  pro- 
vision is  added,  that  the  corporation  may 
make  any  other  by-laws  or  regulations  neces- 
sary to  Its  welfare,  good  order,  etc.,  •  •  • 
the  power  which  the  corporation  would  possess 
under  •  *  •  the  'general  welfare  clause,' 
if  It  stood  alone,  may  be  limited,  qualified, 
or,  when  such  Intent  Is  manifest,  taken 
away  by  provisions  specifying  the  particular 
purposes  for  which  by-laws  may  be  made." 
2  Dill.  Mun.  Corp.  (5th  Ed.)  {  585.  Here  the 
power  to  grant  franchises  to  electric  corpo-^ 
rations  could,  at  best,  be  said  to  be  drawn  by' 
inference  or  Implication  from  the  general 
words  of  the  charter  touching  control  of  the 
streets  and  the  making  of  rules  and  regula- 
tions of  a  local,  police,  and  sanitary  char- 
acter, nn^er  the  rule  of  Interpretation  to 
which  we  have  Just  adverted,  these  general 
words  will  not  be  given  the  effect  of  extend- 
ing power  over' a  given  subject  covered  by 
the  charter  (L  e.,  franchises)  to  a  class  of 
cases  outside  of  those  embraced  within  the 
grant  The  principle  Is  well  Illustrated  In 
(3Ity  of  St  Louis  V.  Bell  Telephone  Co.,  96 
Mo.  623,  10  S.  W.  197,  2  L.  R  A.  278,  9  Am. 
St  Hep.  370.  The  city  had  undertaken,  by 
ordinance,  to  regulate  and  limit  telephone 
charges.  The  charter  conferred  power  to  "li- 
cense, tax  and  regulate"  persons  engaged 
in  a  large  number  of  specified  occupations, 
"and  all  other  business,  trades,  avocations  or 
professions  whatever."  Telephone  companies 
are  not  included  in  the  enumeration,  but  tel- 
egraph companies  are.  The  court  held  that 
such  companies  are  "ejusdem  generis"  with 
telegraph  companies,  and  therefore  Included 
in  the  words  of  the  final  clausa  The  opinion 
then  considers  whether  the  power  to  "regu- 
late" gives  the  right  to  fix  rates.  This  ques- 
tion was  answered  tn  the  negative ;  the  court 
basing  its  conclusion  upon  the  fact  that  the 
charter  gives  express  power  tp  establish  ferry 
rates,  to  fix  the  rates  for  carriage  of  persons, 
and  of  wagonage,  drayage,  and  cartage  of 
property,  to  regulate  the  price  of  gas,  and  to 
regulate  and  control  railways  within  the  city 
as  to  their  fares,  hours,  and  frequency  of 
trips.  "These  express  powers  to  fix  prices, 
fares,  and  charges,  in  these  specified  cases," 
says  the  court,  "are  followed  by  no  general 
words.  With  this  specific  enumeration  of 
cases  where  the  city  may  regulate  the  com- 
pensation to  be  charged,  it  impliedly  appears 
that  such  a  power  was  not  Intended  to  be 
given  In  other  cases."  Finally,  it  Is  held  that 
the  result  is  not  affected  by  a  "general  wel- 
fare" clause  contained  in  the  charter. 

In  City  of  Stillwater  v.  Lowry,  83  Minn. 
275,  86  N.  W.  103,  ttfr  question  was  whether 
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Tillages  having  a  population  at  less  tban  3,- 
000  had  power  to  grant  franchises  for  street 
railways.  The  statute  conferred  upon  the 
councils  of  such  villages  authority  to  lay  out, 
open,  or  change  streets,  to  prevent  the  in- 
cumbering of  streets,  to  ordain  and  establish 
"all  such  ordinances  and  by-laws  for  the 
good  government  and  order  of  the  village, 
•  •  •  the  protection  of  public  and  pri- 
vate property,  the  benefit  of  trade  and  com- 
merce •  •  •  as  they  shall  seem  expedi- 
ent," to  make^  erect,  establish,  and  control 
waterw<H'k8,  also  to  build  and  control  elec- 
tric light  plants,  and  to  govern  the  streets, 
highways,  and  public  places.  While  conced- 
ing that  power  to  control  and  govern  the 
streets  might.  In  itselt  be  sufiScIent  to  au- 
thorize the  council  to  permit  the  use  of 
streets  for  street  railway  purposes,  the  court 
concludes  that  no  such  authority  was  given 
by  tbe  particular  statute  in  question,  for  the 
reasons:  (1)  That  power  to  provide  for  rail- 
ways is  expressly  given  to  other  municipali- 
ties; and  (2) — a  ground  directly  applicable 
here — that  the  express  grant  of  jwwer  to  au- 
thorize water  and  light  plants  indicates  that 
power  to  authorize  street  railways  was  not 
intended  to  be  covered  by  the  general  grant 
of  power  to  control  the  streets. 

The  view  that  those  who  framed  and  adopt- 
ed tlie  Stockton  charter  of  1889,  and  the 
amendments  of  1905,  did  not  intend  to  vest 
in  tbe  dty  power  to  authorize  private  persons 
or  corporations  to  enter  into  the  business  of 
ftimisliing  light  to  tbe  Inhabitants,  or  even 
to  use  the  streets  for  that  purpose,  ia 
strengthened  by  a  consideration  of  the  con- 
stitutional provisions  then  In  force.  By  sec- 
tion 19  of  article  11,  as  it  read  when  this 
charter  was  made,  and  amended,  any  individ- 
ual or  company  incorporated  for  that  pur- 
pose was  given  the  privilege,  in  cities  which 
bad  no  public  light  or  waterworks,  of  using 
tbe  pabllc  streets,  and  of  laying  down  pipes 
and  qonduits  therein,  for  the  purpose  of. 
supplying  tbe  city  and  its  inhabitants 
witb  light  or  water.  The  only  limitations 
upon  tlie  privilege  were  that  the  city  might, 
through  its  a'ppropriate  officer,  have  direc- 
tion of  the  work  in  tbe  streets,  and  might 
make  regulations  for  damages  and  regulate 
cbarges.  Here  was  a  direct  grant  or  offer  of 
a  grant  t^  the  state,  to  all  who  chose  to  avail 
themselves  of  it,  of  all  substantial  rights  In- 
dnded  in  a  franchise  to  operate  a  light  or 
water  plant  in  every  city  in  the  state.  In 
re  Jotinston,  137  Cal.  115,  69  Pac.  973;  Stock- 
ton Gas  &  EL  Co.  V.  San  Joaquin,  148  Cal.  313, 
83  Paa  51,  5  L.  R.  A.  (N.  S.)  174,  7  Ann. 
Cas.  511;  People  v.  L.  A.  Gas  Co.,  150  Cal. 
557,  89  Pac.  108 ;  Bx  parte  Keppelmann,  186 
Cal.  770,  138  Pac.  346.  While  this  constitu- 
tional provision  remained  in  force,  its  effect 
conld  not  be  destroyed  by  statute  or  charter. 
Indeed,  the  rights  conferred  by  it,  when  once 
vested  by  an  entry  upon  the  streets  and  the 
famishing  of  light  or  water,  could  not  be 


taken  away  by  amendment  or  repeal  of  tbe 
constitutional  grant  Ex  parte  Keppelmann, 
supra;  Russell  v.  Sebastian,  233  U.  S.  195,  84 
Sup.  Ct  517,  68  I/.  Eld.  912,  Ann.  Cas.  19140, 
1282.  There  was  every  reason,  therefore,  foi 
omitting  from  the  charter  any  provision  au- 
thorizing the-  grant  of  franchises  by  the  city 
to  light  or  water  companies. 

Section  19  of  article  11  of  the  Constitution 
was  amended  in  1911  (see  St  1911,  p.  2180), 
and  the  amended  section  was  In  force  when 
the  Public  UtlUUes  Act  took  effect  It  Is 
contended  by  the  petitioner  that,  regardless 
of  the  Stockton  charter,  the  amended  consti- 
tutional provision  gave  to  every  city  the  power 
to  grant  franchises  of  the  character  here' in- 
volved. The  amendment  evidenced  a  change 
in  the  policy  which  the  state  had  declared  In 
adopting  the  Constitution  of  1879 ;  the  policy, 
that  Is  to  say,  of  "making  these  grants  (of 
franchises  to  use  the  streets  for  distributing 
water  and  light)  directly  through  the  Consti- 
tution Itself  instead  of  permitting  them  to  be 
made  by  the  Legislature  or  by  municipalities 
acting  under  legislative  authority."  Russell 
V.  Sebastian,  supra.  Tbe  amended  provision, 
after  declaring  the  right  of  municipalities  to 
establish  and  operate  their  own  works  for 
certain  public  utilities.  Including  light  and 
power,  goes  on  to  state  tliat: 

"Persons  or  corporatlona  may  establish  and 
operate  works  for  supplying  the  inhabitants 
with  such  service!)  upon  such  conditions  and 
under  such  regulations  as  tbe  municipality  may 
prescril::  under  its  organic  law,  on  condition 
that  tbe  municipal  government  shall  have  the 
right  to  regulate  the  charges  thereof." 

The  language  Just  quoted  has  been  con- 
sidered by  this  court  In  Matter  of  Russell, 
163  Cal.  668,  126  Pac.  875,  Ann.  Cas.  1914A, 
152.  Our  Judgment  In  the  case  was  reversed 
by  the  Supreme  Court  of  the  United  States  in 
Russell  V.  Sebastian,  supra,  but  the  only 
question  presented  to  that  court  was  the  ex- 
tent of  the  right  vested  in  corporations  which 
had  occupied  the  streets  of  a  dty  prior  to  the 
amendment  of  section  19  of  article  11.  On 
the  construction  of  the  section,  as  amended, 
and  its  application  to  utilities  which  had  not 
undertaken  to  commence  operations  whUe  the 
old  section  was  in  force,  our  dedsion  In  Mat- 
ter of  Russell  remains  unaffected  by  the  ac- 
tion of  the  higher  court  The  claim  of  the 
petitioner  In  that  case  was  that  the  new  sec- 
tion made  a  direct  grant  to  persons  or  cor- 
porations of  the  right  to  enter  upon  the 
streets  of  a  city  to  operate  the  works  sped- 
fled  in  the  section,  subject  only  to  the  power 
of  the  dty  to  prescribe  conditions  relating 
to  tbe  manner  of  establishing  and  operating 
tbe  works.  With  that  interpretation  this 
court  did  not  agree.  After  reviewing  tbe 
conditions  which  had  existed  before  tbe 
amendment,  we  concluded  that  section  10  of 
article  11  had  been  changed  for  the  very  pur- 
pose of  declaring  a  new  policy  with  respect  to 
public  utilities  in  cities.  Instead  of  seeking, 
as  tbe  old  section  had  done^  to  destroy  tbe 
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iioMlblUty  of  monopoly,  the  new  aectlmi  was 
adopted  under  the  Influence  of  an  opinion, 
njpre  or  less  generally  held,  that  public  ntlU- 
ties  in  cltlea  should  be  conducted  either  bj 
the  municipality  or  by  a  properly  regulated 
monopoly.  "The  amendment,"  says  the  court 
in  the  Russell  Case,  "shows  an  intention  to 
allow  this  policy  to  be  determined  by  each 
city  in  its  own  behalf."  The  intention  is 
found  in  the  proriaion  that  the  work  may,  be 
established  and  operated  upon  such  condi- 
tions and  under  anch  regulations  as  the 
municipality  may  prescribe.  The  conditions 
and  regulations  are  to  be  snch  as  the  muni- 
cipality may  prescribe  "under  Its  organic 
la'fr."  It  seems  clear  to  us  that  this  language 
contemplates  a  power  of  control  exercised 
either  in  accordance  with  conditions  and 
regulations  defined  in  the  organic  law  Itself 
or  in  accordance  with  conditions  and  regula- 
tions defined  by  some  municipal  agency  to 
which  the  necessary  authority  has  been  given 
by  the  organic  law  of  the  city.  In  other 
words,  the  section  does  not,  ex  proprio  vigore, 
give  to  all  cities  the  power  to  regulate  public 
utilities  operating  within  their  borders;  it 
merely  places  the  utilities  under  such  con- 
trol as  may  be  provided  for  by  the  charter 
or  other  organic  law  of  the  dty.  The  con- 
trary view  was  suggested  in  Ex  parte  Bus- 
sell,  but  a  poslttre  expression  on  the  point 
was  said  to  be  unnecessary,  since  in  that  case 
the  charter  of  the  city  in  question  (Los 
Angeles)  contained  adequate  provisions  re- 
specting the  granting  of  franchises.  After  a 
further  study  of  the  new  section,  we  cannot 
believe  that  the  words  conferring  on  cities 
a  power  to  control  certain  public  utilities 
"under  their  organic  law"  constitute  a  grant 
of  unlimited  or  specific  power  over  such  util- 
ities (except  in  the  matter  of  rates)  to  any 
city  whose  organic  law  contains  no  provision 
for  the  exercise  of  such  power.  It  would  fol- 
low, from  the  foregoing,  that  the  amendment 
of  section  19  of  arti<de  11  did  not  vest  in  the 
city  of  Stockton  any  power  which  would  be 
impaired  by  section  60  of  the  PubUc  Utilities 
Act 

Finally,  the  petitioner  claims  that  the 
"Broughton  Act"  (Stats.  1005,  p.  777)  gave 
to  every  city  antbority  to  grant  franchises  for 
transmitting  electric  light  and  power.  But 
we  think  it  clear  that  this  act  merely  places 
restrictions  upon  the  granting  of  franchises, 
where  the  power  to  grant  such  franchises 
exists  otherwise.  As  was  said  in  Sunset 
Telephone  &  Telegraph  Co.  v.  Pasadena,  161 
Cal.  265,  2T2,  118  Pac  700,  700,  the  "whole 
purpose"  of  the  act  "wtis  to  prescribe  the 
method  and  conditions  upon  which  the  fran- 
chises included  within  its  terms  mijrht  be 
granted  by  the  legislative  body  authorized  by 
law  to  make  the  grant"  The  act  does  not 
authorize  any  board  or  council  to  grant  a 
franchise. 

The  result  of  all  that  has  been  said  is  that. 


in  our  Judgment,  the  dty  of  Stockton  did  not, 
when  the  Public  Utilities  Act  was  passed  or 
when  it  became  effective,  have  power  to  grant 
to  electric  corimrations  franchises  permitting 
them  to  furnish  electricity  to  the  Inhabitants 
of  the  city,  if,  indeed,  it  had  the  power  to 
grant  the  limited  franchise  or  right  to  use 
the  streets  for  that  purpose.  It  follows  that 
the  requirement  of  a  certificate  of  public  con- 
venience and  necessity,  contained  in  section 
SO  of  the  act,  did  not  impair  any  power  of 
control  vested  In  the  dty.  This  conclusion 
disposes  of  the  case,  since  it  compels  the 
holding  that  the  Bailroad  Commission  did 
not  exceed  Its  jarlsdictlon  in  taking  cogni- 
zance of  the  application  of  the  petitioner  for 
a  certificate  or  In  denying  such  certificate. 
The  orders  under  review  are  affirmed. 

We  concur:  ANGELLOTTI,  a  J.;  SHAW, 
J.;  HENSHAW,  J.;  LOBIGAN,  X;  iiSiU 
VIN,  J. 


OiSt  CaL  483) 
Ez  parte  VAUGHAN.     (Cr.  1920.) 
(Supreme  Court  of  California.    Feb.  26,  191S.) 

Habeiab  Coapus  «s»30  —  CBnaNAi.  CoH- 
puam—KnowixDax  or  CoicPLAiirAiiT. 
Habeas  corpus  wUl  not  lie  to  determine 
whether  complainant  in  a  criminal  complaint, 
had  actual  knowledge  of  the  facts  which  he 
swore  to  positively  in  such  complaint 

[Ed.  Note. — For  other  cases,  see  Habeas  Cw 
pus.  Cent  Dig.  |  25;  Dec.  Dig.  €=330.] 

In  CSiambers.  Petition  by  E.  K.  Vaughan 
to  a  chief  Justice  for  a  writ  of  habeas 
corpos.    Petition  denied. 

E.  K.  Vaughan,  of  Santa  Rosa,  for  peU- 
tloner. 

ANGHLLOm,  O.  J.  Petition  for  writ  of 
habeas  corpus,  addressed  to  the  Chief  Jus- 
tice. 

The  petition  tor  writ  of  habeas  corpus 
states  no  suffldent  ground  for  the  issuance  of 
sudi  a  writ  The  complaint  against  petition- 
er, by  wlilch  the  proceeding  under  which  he 
is  held  in  custody  by  the  sheriff  of  Sonoma 
county  was  instituted,  does  not  purport  to 
have  been  made  on  information  and  belief; 
and  was  suffldent  to  aatborlze  issuance  of 
the  warrant  of  arrest  Habeas  ootpoa  will 
not  lie  to  inquire  into  the  question  whether 
the  complainant  had  actual  knowledge  of  the 
matters  as  to  which  be  swore  positively  la 
such  a  complaint 

Application  for  writ  denied. 


(189  Cai.  «s> 
VICTOEIA  HOSPITAL  ASSTI  y.  ALL 
PEBSONS.  ETC.     (S.  F.  617ft) 
(Supreme  (3oart  of  California.    Feb.  24,  1915.) 

1.   E^XECUTOBS  ANO   AomiOSTSATOBB   ®=>315— 

DisTRiBunoH  or  Estate  — Dccrek  — Con - 

STBUCnON. 

A  decree  of  distribution  containing  a  provi- 
sion that  any  other  property  not  known  or  dis- 
covered which  might  belong  to  the  estate  or  in 


«=>For  othw  cfuBM  —»  Mun*  topic  and  KBT-NUUBBB  In  aU  K«r-Nttmb«rad  Dlsnts  and  Indexes 


Digitized  by  VjOOQ  IC 


CbL) 


VICrOBIA  HOSPITAIi  ASS'K  y.  ATJi  FEBSONS.  ETC. 


126 


vUcb  th«  estate  miebt  have  on  interest  Se  dia- 
tributpd  to  tbe  residuary  legatee  and  devisee 
was  sufficient  to  pass  title  to  whatever  interest 
by  reversion  or  otherwise  deceased  bad  at  the 
time  of  her  death  in  property  to  which  she  hod 
executed  a  conveyance. 

[Ed.  Note.— For  other  cases,   see  Executors 
and  Administrators,  Cent  Dig.  {{  1298-1314; 
Dec  Dig.  «=>316.] 
Z  DKEDS    «=>155— CONOTRUCnOK— CONDITIOW 

Subsequent. 

A  deed  will  not  be  construed  to  create  a 
condition  subsequent  if  It  will  bear  any  other 
reasonable  construction. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {{  488-495;  Dec.  Dig.  «s>166.] 

8.  Dkkds   ^=>15&— CoNSiBDcnoN- CosDinoN 
Subsequeut— FoRFEiTUBB  Clause. 

It  is  not  essential  to  the  creation  of  a  con- 
dition subsequent  by  a  deed  that  a  forfeiture 
dause  should  be  Inserted. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {{  488-495 ;  Dec.  Dig.  <8=3>166.] 

4.  DKEDS    «=3l65    —    CoNSTBUCnON  — CONDI- 

I10M8— "On  Condition  That"— "Oh  Cohoi- 

TIOR." 

While  the  words  "on  condition  that"  are 
apt  and  appropriate  words  both  in  their  techni- 
cal and  popular  sense  to  create  a  condition  in  a 
deed,  and  generally  the  words  "on  condition" 
■re  the  precise  and  technical  terms  by  which  an 
estate  is  created,  they  do  not  necessarily  create 
it  if  the  whole  deed  shows  a  different  intent. 

[£^  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.   H  488-495;  Dec.  Dig.  ^s>155.] 

5.  Dexdb  ^s>166—Conbtbuction— Condition 

SUBSKQUXNT    —   "CONDITION"    —   "CONBID- 
BRATtON." 

A  deed  to  a  corporatfon  chartered  "to  pro- 
vide medical  attendance  and  medicines  and 
hospital  accommodations"  recited  that  grantor, 
"for  the  consideration  hereinafter  stated,"  gave, 
granted,  aliened,  and  confirmed  to  such  corpo- 
ration, "its  successors  and  assigns  forever,"  the 
said  property,  "to  have  and  to  hold  the  said 
premises  under  said  par^  of  the  second  part,  its 
successors  and  assigns  forever,"  and  that  "this 
deed  is  made  upon  the  express  condition  and 
for  the  consideration  that  the  real  property 
hereby  conveyed  and  the  income  therefrom  shall 
be  ased  by  the  party  of  the  second  part  for 
benevolent  purposes  and  in  all  respects  in  com- 
pliance with  the  objects  for  which  said  party  of 
the  second  part  is  formed,"  and  "it  is  hereby 
provided  that  the  hospital  to  be  erected  aa  this 
land  be  named  the  V.  Hospital."  Held,  that 
the  deed  did  not  create  a  condition  subsequent, 
but  that  the  word  "condition"  was  used  with 
the  same  idea  as  "consideration,"  which  was 
that  the  real  property  and  the  income  were  to 
be  used  for  the  purposes  of  compliance  with  the 
<rf>ject  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  U  488-496 ;  Dec.  Dig.  «=»15S. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Condition;  Considera- 
tion.] 

<L  TBusra  «=s>81— Creation  bt  Dxbd— Con- 

KIBUCTION. 

Such  deed  did  not  create  a  trust  for  the 
benefit  of  the  grantor's  residuary  legatee. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  i  42 ;  Dec.  Dig.  «=>31.] 

I.  QuiETiNO  Title  <3=350— Reliet  Granted 
— SurnciBNCT  of  Decree. 

Where  a  grantor  conveyed  land  to  a  cor- 
poration chartered  to  build  and  maintain  a  bos- 
irttal,  the  right,  if  any,  which  the  grantor's 
residnary  devisee  would  have  in  such  property 
by  virtue  of  the  common-law  rule  that  when  a 


corporation  Is  dissolved  its  real  estate  reverts 
or  escheats  to  the  grantor,  was  ^nly  a  mere 
possibility  not  coupled  with  an  interest  which 
right  would  be  created  by  the  dissolution  of 
the  corporation,  and  consequently  was  not  such 
an  interest  that  It  was  necessary  to  mention 
and  provide  for  in  a  decree  in  a  suit  to  quiet 
title  brought  by  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Quieting  Tl- 
tie.  Cent  Dig.  i  100;  Dec.  Dig.  «=960.1 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  James 
M.  Trontt,  Judge. 

Action  to  quiet  title  by  the  Victoria  Hospi- 
tal Association  against  G.  A  Wright  and  oth- 
ers. From  a  judgment  for  plaintiff,  defend- 
ant O.  A.  Wright  appeals.    Affirmed. 

Oln^,  Prlngle  &  Mannon  and  J.  B.  Prin- 
gle,  all  of  San  Frandsco,  for  appellant  F. 
D.  Brandon  and  John  L.  McNab,  both  of  San 
Francisco,  for  respondent 

ANGELLOm,  C  J.  This  Is  an  action  un- 
der the  McEnemey  act,  so  called,  to  establish 
plalntiirs  tiUe  to  a  lot  of  land,  100  by  100 
feet,  at  the  comer  of  Nineteenth  and  Valen- 
cia streets  in  the  dty  and  county  of  San 
Francisco.  By  the  Judgment  it  was  decreed 
that  plaintiff  la  "the  sole  ovraer  and  seised  in 
fee  simple  absolute"  of  said  property,  that 
Its  title  thereto  "is  good  and  vaUd,"  that  the 
same  "la  hereby  established  and  quieted  aa 
against  all  the  world"  except  as  to  a  certain 
deed  of  trust  to  secure  a  loan,  "and  that  no 
other  person  has,  holds  or  is  entitled  to  any 
mortgage,  or  other  lien,  estate,  right,  title. 
Interest  »t  claim"  In  and  to  said  property  or 
any  part  thereof.  We  have  here  an  appeal 
upon  the  Judgment  roll  from  said  Judgment 
by  one  Q.  A.  Wright,  the  only  person  con- 
testing the  claim  of  plaintiff  In  the  court  be- 
low. 

The  findings  show  the  facts  relied  upon  by 
appellant  for  a  reversal  or  modification  of 
the  Judgment 

Plaintiff  has  only  such  Interest  in  the  prop- 
erty as  it  obtained  by  virtue  of  a  deed  execut- 
ed and  delivered  to  it  by  Mary  A  Lapidge,  a 
widow,  on  February  24,  1908,  she  being  then 
the  owner  thereof.  By  this  instrument,  "for 
the  consideration  hereinafter  stated,"  she 
gave,  granted,  aliened,  and  confirmed  to  ap- 
pellant, "its  successors  and  assigns  forever," 
the  said  property,  "to  have  and  to  hold 
•  •  •  the  said  premises,  •  •  •  unto 
said  party  of  the  second  pert,  Its  snccesaors 
and  assigns  forever."  The  habendum  and 
tenendum  clause  was  followed  by  this  provi- 
sion, viz.: 

"This  deed  is  made  upon  the  express  condi- 
tion and  for  the  consideration  that  the  said  real 
property  hereby  conveyed  and  the  income  there- 
from, shall  be  used  by  the  said  party  of  the 
second  part  for  benevolent  purposes  and  in  all 
respects  in  compliance  with  the  objects  for 
which  said  party  of  the  second  part  is  formed, 
pursuant  to  its  articles  of  iucorporation,  a  copy 
of  which  was  filed  in  the  office  of  the  Secretary 
of  State  of  the  sUte  of  California,  on  the  28th 
day  of  November,  1888. 
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"It  is  hereby  provided  that  the  hospital  to  b« 
orected  on  Hiis  Innd  be  named  the  Victoria  Me- 
morial Hospital." 

The  objects  for  which  plaintiff  corpora- 
tion was  formed,  as  set  forth  in  Its  articles 
of  Incorporation,  were  as  follows,  viz.: 

"Second.  That  the  purposes  for  which  It  is 
formed  are,  to  provide  medical  attendance  and 
medicines,  and  hospital  accommodations,  for 
the  8icl< ;  to  establish  and  condnct  an  hospital  to 
be  If nown  as  the  'Victoria  Hospital' ;  to  acquire, 
buy.  sell  or  encumber  real  estate  or  other  prop- 
erty in  connection  with  the  objects  of  the  asso- 
ciation; to  take  charge  of  the  property  thereof; 
and  generally  to  do  and  perform,  in  accordance 
with  the  law  and  the  by-laws  thereof,  all  and 
every  act  and  thing  requisite  or  desirable  to 
carry  out  the  objects  of  the  association." 

Plaintiff  entered  Into  possession  of  the 
property  under  said  deed,  and  has  ever  since 
been  in  such  possession.  It  is  not  claimed 
that  plaintiff  has  ever  used  or  threatened 
to  use  said  property  for  any  purpose  other 
than  the  purposes  stated  in  the  deed. 

[1]  Mrs.  Lapidge  died  testate  in  the  year 
1909.  No  mention  was  made  In  her  will  of 
this  property.  Appellant  was  named  therein 
as  sole  and  residuary  devisee  and  legatee. 
In  due  course,  all  the  property  of  her  estate 
was  distributed  to  appellant,  this  property 
not  being  specifically  referred  to  in  the  de- 
cree. The  decree,  however,  contained  a 
provision  to  the  effect  that  any  other  prop- 
erty not  now  known  or  discovered,  which 
may  belong  to  said  estate,  or  in  which  the  es- 
tate may  have  an  interest,  is  distributed  to 
appellant  This,  according  to  the  decisions, 
was  sutBcient  to  pass  title  to  whatever  inter- 
est deceased  had  at  the  time  of  her  death  in 
this  property.  See  Humphry  v.  Protestant 
Episcopal  Church,  154  Cal.  170,  97  Pac.  187. 

The  act  under  which  this  proceeding  was 
brought  provides  that : 

The  judgment  "shall  ascertain  and  determine 
all  estates,  rights,  titles,  interests  and  claims 
in  and  to  said  property  and  every  part  thereof, 
whether  the  same  be  legal  or  equitable,  present 
or  future,  vested  or  contingent,  *  *  •  and 
shall  be  binding  and  conclusive  upon  every 
person  who  at  the  time  of  the  commencement 
of  the  action,  had  or  claimed  any  estate,  right, 
title,  or  interest  in  or  to  said  property,  or  any 
part  thereof." 

It  is  not  disputed  that  the  effect  of  tlie 
decree  appealed  from  Is  to  conclusively  es- 
tablish the  fact  to  be  ttiat  plaintiff  is  the  sole 
owner,  in  fee  simple  absolute,  of  all  the  prop- 
erty, and  that  neither  appellant  nor  any  one 
else  has  any  interest  whatever,  "legal  or  equi- 
table, present  or  future,  vested  or  contin- 
gent," therein. 

1.  It  Is  claimed  that  the  language  of  the 
deed  creates  a  condition  subsequent,  upon 
the  failure  to  perform  which  appellant,  as 
successor  of  Mrs.  Lapidge,  will  become  en- 
titled to  re-enter  and  become  the  absolute 
owner  of  the  property.  It  is  urged  that  for 
this  reasou  the  judgment  appealed  from  is 
erroneous.  In  that  It  neither  so  limits  the  in- 
terest of  plaintiff,  nor  saves  the  right  of  ap- 
pellant 


We  are  of  the  opinion  that  the  deed  should 
not  be  so  construed. 

[2-4]  It  is,  of  course,  a  familiar  principle 
that  such  conditions  are  not  favored  in  law 
because  they  tend  to  destroy  estates,  and  that 
no  provision  in  a  deed  relied  on  to  create  a 
condition  subsequent  will  be  so  Interpreted 
if  the  language  of  the  provision  will  bear  any 
other  reasonable  construction.  As  said  In 
Hawley  v.  Kafitz,  148  CaL  395,  83  Pac.  249, 
3  L.  R.  A.  (N.  S,)  741,  118  Am.  St  Rep.  282: 

"There  must  be  language  used  which  is  so 
clear  as  to  leave  no  doubt  that  the  grantor  in- 
tended that  an  estate  upon  condition  aubseqnent 
should  be  created— language  which  ez  proprio 
vigore  imports  such  a  condition." 

It  has,  however,  many  times  been  heUd 
that  it  is  not  essential  to  the  creation  of  a 
condition  subsequent  that  a  forfeiture  clause 
should  be  Inserted,  such  As  that  a  failure  to 
comply  with  said  conditions  will  render  thia 
conveyance  null  and  void,  and  said  premises 
shall  revert  to  said  first  party  (see  Papst  y. 
Hamilton,  133  Cal.  631,  66  Pac.  10,  approved 
in  Fitzgerald  v.  County  of  Modoc,  164  CaL 
493,  129  Pac.  794,  44  L.  R.  A.  (N.  S.)  1229; 
Quatman  v.  McCray,  128  Cal.  285,  60  Paa 
855),  though  some  such  clause  would  appear 
to  be  extremely  desirable  and  in  some  cases 
absolutely  necessary  for  the  purpose  of  show- 
ing clearly  and  unmistakably  the  Intent  of  the 
grantor.  As  said  in  City  of  Portland  v. 
Terwllllger,  16  Or.  465,  19  Pac.  90,  such  pro- 
visions "sometimes  become  very  imiMrtant  in 
construing  the  language  of  the  conveyance 
when  its  meaning  would  otherwise  be  left  in 
doubt"    As  said  in  Hawley  v.  Kafltz,  supra : 

"While  DO  precise  form  of  words  is  necessary 
to  create  a  condition  subsequent,  still  it  mu^. 
be  created  by  express  terms  or  by  clear  implica- 
tion." 

It  is  true  that  the  words  "on  condition 
that"  are  apt  and  appropriate  words,  both 
in  their  technical  and  popular  sense,  to  cre- 
ate a  condition,  and  it  appears  to  be  the  gen- 
erally accepted  doctrine  that,  as  the  words 
"on  condition"  are  the  precise  and  technical 
terms  by  which  an  estate  or  condition  is  cre- 
ated, such  a  phrase  is  sufficient  to  create  a 
conditional  estate,  unless  there  is  something 
else  in  the  deed  indicating  the  contrary.  As 
said  in  Guild  r.  Richards,  16  Gray  (Mass.) 
309: 

"In  such  cases,  to  ase  the  quaint  language 
of  the  books,  'without  any  more  saying,  the 
feoffee  bath  an  estate  upon  condition.' " 

See,  also,  Glapp  r.  Wilder,  176  Mass.  332, 
67  N.  B.  692,  60  L.  R.  A.  120. 

This  Is  the  accepted  doctrine  in  this  conit 
(see  Papst  v.  Hamilton,  supra;  Hawley  ▼. 
Kafltz,  supra ;  Fitzgerald  t.  Couuty  of  Modoc, 
supra),  and  such  words  ex  proprio  vigore 
import  such  condition,  in  the  absence  of  oth- 
er language  inconsistent  therewith.  But  It 
has  never  been  held  here,  and  we  do  not 
understand  it  to  be  the  rule  elsewhere,  that, 
simply  because  these  words  are  used,  we  nec- 
essarily have  an  estate  on  condition.  It  may 
freely  be  conceded  that  with  such  words  we 
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have  snch  an  estate  unless  upon  consldera- 
iloii  of  the  whole  deed  a  dlfiferent  intent  Is 
Indicated.  As  was  said  In  City  Mission  v.  Ap- 
pluton,  117  Mass.  326 : 

"Althongh  the  words  'apon  condition,'  in  a 
ronveyance  of  real  estate,  are  apt  words  to  cre- 
ate a  condition,  any  breach  of  which  will  for- 
feit the  estate,  yet  they  are  not  to  be  allowed 
tiiat  effect  when  the  intention  of  the  grantor, 
as  manifested  by  the  wbole  deed,  is  otherwise, 
or  'when  "the  intent  of  the  parties  as  gathered 
from  an  examination  of  the  whole  instniment" 
is  otherwise.  Stanley  t.  Colt,  6  Wall.  (U.  S.) 
119.  18  L.  Ed.  502. 

They  must  be  giren  that  effect  "in  the  ab- 
sence of  anything  appearing  in  the  deed  to 
the  contrary."    See  Clapp  v.  Wilder,  supra. 

[S]  Coming  to  a  consideration  of  the  deed 
here  tnTolved :  We  have  as  the  grantee  a  cor- 
poration, the  expressed  objects  of  which,  ac- 
cording to  its  articles  of  incorporation,  are 
"to  provide  medical  attendance  atd  medi- 
cines, and  hospital  accommodations,  for  the 
sick"  and  "to  establish  and  conduct  an  hos- 
pital to  be  known  as  the  'Victoria  Hospital.'  " 
The  grantor  purports,  "for  the  consideration 
hereinafter  Stated,"  to  give  and  grant  to  this 
corporation,  "its  successors  and  assigns  for- 
ever." a  lot  of  land  106  by  100  feet  She  de- 
clares that  said  corporation,  "Its  successors 
and  assigns,"  are  to  have  and  hold  the  same 
forever.  Then  follows  the  declaration  that 
the  deed  'is  made  upon  the  express  condi- 
tion and  for  the  consideration,"  etc.  Said 
"condition"  and  "consideration"  are  "that 
the  said  real  property  *  •  •  and  the  in- 
come therefrom  shall  be  used  by  the  said  par- 
ty of  the  second  part  for  benevolent  purpos- 
es and  In  all  respects  In  compliance  with  the 
objects  for  which  said  party  of  the  second 
part' Is  formed,"  according  to  Its  articles  of 
incorporation  on  file,  In  other  words,  to  as- 
sist in  providing  medical  .attendance,  etc., 
for  the  sick,  and  to  assist  in  establishing  and 
conducting  a  hospital  to  be  known  as  the  Vic- 
toria Hospital.  The  statement;  "It  is  here- 
by provided  that  the  hospital  to  be  erected 
on  this  land  be  named  the  Victoria  Memorial 
Hospital,"  clearly  constitutes  no  part  of  the 
expressed  "condition"  and  "consideration," 
and  indicates  nothing  more  than  that  It  was 
then  contemplated  that  a  hospital  would  be 
erected  on  this  property.  The  "condition"  or 
"consideration"  was  that  the  real  property 
and  the  income  thereof  were  to  be  used  for 
l)enevolent  purposes,  in  compliance  with  the 
objects  for  which  the  corporation  was  or- 
ganized. 

It  is  to  be  obseryed  that  there  is  nothing 
herein  limiting  the  use  to  be  made  by  the 
corporation  of  this  property,  so  long  as  such 
ose  is  for  one  or  more  of  the  objects  for 
which  the  corporation  was  formed.  There 
Is  nothing  tliat  can  be  construed  as  requir- 
ing the  property  to  be  used  as  a  site  for  a 
hospital.  "The  said  real  property,"  and  "the 
Income  therefrom,"  are  to  be  "used"  by  the 
grantee  for  the  same  purposes,  1.  e.,  for  any 
of  the  benevolent  purposes  for  which  the  cor- 


poration was  formed  and  exists.  It  could 
not  be  held,  for  Instance,  that  there  would  be 
any  forbidden  diversion  of  any  of  the  prop- 
erty, corpus  or  Income,  if  all  of  the  same 
were  devoted  by  the  corporation  to  the  pay- 
ment of  charges  Incurred  by  It  for  medical 
attendance  and  medicines  and  hospital  ac- 
commodations for  the  sick,  although  no  hos- 
pital was  ever  established  or  conducted  by 
It  Such  a  use  would  be  strictly  in  accord 
with  the  language  of  the  alleged  condition 
or  consideration,  being  one  "for  benevolent 
purposes,"  In  all  respects  In  compliance  with 
the  objects  for  which  the  corporation  was 
formed.  The  same  would  be  true  of  an  at>80- 
lute  sale  of  the  property  with  the  bona  fide 
Intent  to  devote  the  proceeds  to  the  objects 
of  the  corporation,  or  of  continuing  to  bold 
the  property  as  Income-producing  property, 
using  the  Income  for  snch  objects.  It  Is  to 
be  noted  that  the  deed  grants  the  property  to 
the  party  of  the  second  part  and  "Its  suc- 
cessors, and  assigns"  forever,  thus  implying 
to  some  extent  at  least  the  right  on  tlie  part 
of  the  corporation  to  dispose  of  the  proper- 
ty, free  of  restriction  or  limitation  in  so  far 
as  the  grantee  is  concerned.  The  considera- 
tions we  have  referred  to  materially  differ- 
entiate the  case  at  bar  from  those  wherein 
the  language  was  snch  as  to  require  the  prop- 
erty itself  to  be  retained  and  used  for  a  pre- 
scribed purpose,  or  to  require  Improvements 
of  a  certain  character  to  be  constructed  there- 
on, etc  The  use  here  prescribed  is  one  that 
does  not  necessarily  have  to  do  with  the  land 
Itself  at  all,  being  entirely  consistent  with 
an  absolute  disposition  thereof  free  of  all 
claims  in  the  hands  of  the  grantee  of  the  cor- 
poration. It  is  further  to  be  noted  that  the 
grant  Is  made  "for  the  consideration  herein- 
after stated,"  and  that  the  "consideration" 
thus  referred  to  Is  the  matter  relied  upon  as 
expressing  a  condition.  The  words  "upon  the 
express  condition"  are  followed  by  the  words 
"and  for  the  consideration  that  the  said  real 
property  »  •  •  shall  be  used,"  etc..  Indi- 
cating that  the  words  "condition"  and  "con- 
sideration" were  used  as  expressing  the  same 
Idea.  If  the  words  "upon  the  express  condi- 
tion" be  here  given  the  technical  effect  claim- 
ed for  them  by  appellant,  they  are  Inconsist- 
ent with  the  words  "for  the  consideration" 
which  simply  Imply  a  promise  or  covenant 
on  the  part  of  the  grantee  to  use  the  proper- 
ty In  the  way  prescribed,  rather  than  a  mere 
condition  having  no  promissory  force.  We 
are  utterly  unable  to  read  this  deed  as  mdni- 
festing  an  intent  on  the  part  of  the  grantor 
to  express  a  condition  affecting  the  title  to 
this  land,  and  are  of  the  opinion  that,  not- 
withstanding the  use  of  the  words  "upon  the 
express  condition,"  an  examination  of  the 
whole  Instrument  fairly  indicates  the  intent 
on  the  part  of  the  grantor  to  convey  the  prop- 
erty absolutely  to  the  corporation  in  consid- 
eration of  its  mere  promise  to  use  the  same 
for  the  purposes  specified,  being  all  the  pur- 
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poses  for  which  the  corporation  was  organ- 
ized and  ftxlata,  with  the  result  that  we  have 
nothing  more  than  a  covenant  on  the  part 
of  the  grantee  to  the  effect  that  the  property 
will  be  BO  nsed.  See  Fitzgerald  ▼.  County 
of  Modoc,  supra.  In  Papst  t.  Hamilton,  138 
Cal.  631,  66  Pac.  10,  specially  relied  upon  by 
appellant,  the  conveyance  to  certain  persons 
as  "Joint  tenants,  with  right  of  surrlTorsbip 
as  such,"  was  "upon  the  conditions,  however, 
that  the  premises  shall  be  nsed  solely  for  the 
purpose  of  erecting,  famishing,  keeping  and 
maintaining  thereon  an  academic  or  collegi- 
ate school"  for  certain  purposes,  "and  for  a 
residence  or  residences  thereon  for  the  pro- 
fessors," etc,  "and  for  no  other  purpose 
whatever,"  and  there  was  nothing  In  the 
deed  to  Indicate  any  other  intent  than  that 
manifested  by  these  words.  As  said  in  Fitz- 
gerald T.  County  of  Modoc,  supra,  in  regard 
to  this,  "it  was  clear  that  the  estate  was 
upon  condition." 

[6]  2.  The  claim  that  appellant  haB  some 
contingent  reversionary  interest  in  this  land, 
based  upon  the  theory  that  even  if  it  be  held 
that  the  conveyance  was  not  upon  condition, 
nevertheless  a  trust  was  created  thereby,  can- 
not, in  our  opinion,  be  sustained.  Much  of 
what  we  have  already  said  as  to  our  con- 
struction of  the  instrument  is  in  point  here. 
It  appears  to  be  conceded  on  both  sides  that 
the  corporation  was,  as  is  indicated  by  the 
record,  one  organized  and  existing  pnrdy  for 
certain  charitable  purposes.  The  conveyance, 
as  we  read  it,  was  an  absolute  one  of  all  of 
the  Interest  of  the  grantor  in  the  land  to  the 
corporation,  fbr  any  and  all  of  said  purpos- 
es, with  the  result  that  the  corporation  can 
lawfully  use  the  property  In  any  manner  it 
sees  fit  for  any  of  the  purposes  for  whicb.it 
may  lawfully  use  any  property  owned  by  it 
The  conveyance  was,  in  substance,  an  abso- 
lute grant  to  the  corporatton  for  all  the 
purposes  of  the  corporation,  in  consideration 
of  the  implied  undertaking  on  the  part  of  the 
coriMratlon  that  it  would  use  the  property 
for  such  purposes.  The  use  to  be  made  of 
the  property  was  not  so  limited  by  the  gran- 
tor as  to  Indicate  an  Intent  to  Impose  a  trust 
on  this  land.  As  is  said  by  counsel  for  plain- 
tiff: 

"The  only  trust,  If  it  can  be  so  denominated, 
is  one  Imposed  upon  the  conscience  of  the  gran- 
tee and  ita  directors,  viz.,  that  the  property  shall 
be  used  for  some  of  the  benevolent  purposes  con- 
templated by  the  articles  of  incorporation. 
Those '  articles  contemplated  sale,  incumbrance, 
and.  every  other  beneficial  use  to  which  the 
property  or  its  proceeds  might  be  put" 

We  think  that  the  cases  relied  upon  by 
learned  counsel  for  appellant  In  this  regard 
are  all  distinguishable  from  this  upon  the 
facts.  In  our  own  Schlesslnger  v.  Mallard, 
70  Cal.  326,  11  Pac  728,  relied  on  by  appel- 
lant, the  conveyance  appears  to  have  been 
specifically  made  "in  trust  for  the  uses  and 
purposes  of  a  cemetery."  The  cases  cited  by 
appellant  in  this  connection  Involve  convey- 
ances dedicating  the  land  itself  to  some  par- 


ticular use,  for  wUdi  it  Is  to  be  kept  intact 
and  retained,  and  express  prohibitions  as  to 
sale,  mortgage,  etc.,  were  contained  in  some 
of  such  conveyances. 

[7]  8.  It  is  said  that  the  old  oomnion-lavr 
rule,  to  the  effect  that  when  a  corporation  is 
dissolved  such  real  estate  as  it  then  has  "re- 
verts or  escheats"  to  the  grantor  or  donor, 
is  in  force  in  this  state  in  so  far  as  dbaritabto 
corporations  are  concerned.  It  is  consequen1> 
ly  urged  that  appellant,  as  the  successor  of 
Mrs.  Lapidge,  has  some  sort  of  contingent 
Interest  in  this  property  which  should  be 
protected  by  the  decree,  so  that  In  the  event 
that  plainOfl  corporation  Is  dissolved  at  some 
future  time,  and  at  the  time  of  such  disso- 
lution it  still  owns  this  property,  he  may  re- 
ceive the  same.  We  do  not  deem  it  necessary 
to  deteilnlne  whether  the  doctrine  that  the 
real  estate  owned  by  such  a  corporation  re- 
verts or  escheats  to  the  donor  upon  its  dis- 
solution exists  in  this  state,  though  it  has 
been  stated  in  one  of  our  decisions  that  it 
does.  See  People,  eta,  v.  President  and 
Trustees  of  College  of  California,  38  CaL 
174.  We  are  satisfied  that,  assuming  tor 
all  the  purpoees  of  this  decision  the  rule  here 
to  be  In  all  respects  as  claimed  by  appellant, 
nevertheless  he  now  has  at  most,  so  far  as 
any  of  this  property  Is  C(»icerned,  only  a 
mere  possibility,  not  coupled  with  an  interest. 
Whatever  legal  interest  in  the  property  be 
may  ever  have,  on  this  account,  will  be 
created  only  by  the  dissolution  of  the  cor- 
poration at  a  time  when  it  still  owns  this 
real  property.  The  rule  is  practically  a  rule 
of  succession.  It  Is  the  dissolution  of  the 
corporation  with  the  real  property  still  be- 
longing to  it  that  creates  the  right,  and  until 
that  event  happens,  the  donor  Is  as  mucb 
without  any  legal  interest  in  the  land  as  any 
stranger.  See  generally  Nicoll  v.  N.  T.  & 
Erie  B.  R.  Co.,  12  N.  Y.  121.  Obviously  the 
decree  here  yrlll  not  bar  the  assertion  by 
appellant  of  any  such  right  of  interest  If  he 
subsequently  acquires  it.  It  la  necessary  to 
ascertain  and  determine  in  such  a  proceeding 
as  this  only  existing  Interests. 

"A  mere  possibility,  such  as  the  expectancy 
of  an  heir  apparent,  is  not  to  be  deemed  an  in* 
terest  of  any  Und."    Section  700,  Olv.  Code. 

We  cannot  see  that  apiiellant  at  best  has 
anything  more  than  such  "a  mere  possibil- 
ity." It  is  very  clearly  and  definitely  held 
in  one  of  the  cases  dted  by  appellant  (Trus- 
tees V.  Tenable,  169  111.  215,  42  N.  E>.  838) 
that  such  a  naked  possibility  of  a  reverter  is 
not  assignable  and  wUl  not  pass  to  a  devisee. 
It  is  there  said: 

"Be  (the  grantor)  had  no  future  estate  in  the 
land,  'but  only  what  is  called  a  naked  possibility 
of  reverter,  which  Is  Incapable  of  alienation  or 
devise.' " 

Our  own  Civil  Code  provides  that  "a  mere 
possibility,  not  coupled  with  an  interest,  can- 
not be  transferred."  Section  1045.  So  it  is 
very  much  to  be  doubted  whether  appellant, 
simply  as  the  residuary  devisee  and  legatee 
under  Mr&  Lapldge's  will  ever  could  have 
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any  intereat  under  th«  nde  referrea  ta  But 
as  to  ttilB  It  la,  of  coarse,  not  necessary  to 
decide  bere. 

No  other  matter  teggested  by  tlie  briefs 
appears  to  merit  diacnsslon. 

Tlie  Jadgment  appealed  from  la  affirmed. 

We  concur:  SLOSS,  J.;  MBLVIN,  J.; 
liOBIGAN,  X:    SHAW,  J.;  HBNSHAW,  J. 


0«»  Cal.  448) 

WIIiSON  \.  BliAKB  et  al.,  CSty  Council  of 
Valleja    (Saa  2257.) 

(Snpreme  Court  of  Galifomia.    Feb.  28,  1915.) 

1.  Elkctioitb  «=>166  —  Ballots  —  DaaiowA- 

nON   OF  OVFICBS— DinXBIKT  Tbbms. 

VaUejo  City  Charter,  I  16,  subd.  17,  prc^ 
Tldei  that  on  the  ballot  the  offices  to  be  filled 
"shall  be  arranced  In  separate  columns  In  the 
ftdlowing  order :  •  •  *  For  oonunisstoner  (if 
any)  vote  for  (gtring  number)."  Subdiriaion  21 
of  that  sactloD  providas  that,  in  case  there  are 
two  or  more  persons  to  be  elected  to  any  office, 
as  tiiat  of  commissioner,  the  candidates  equal 
in  number  to  the  number  to  be  elected  feeeivina 
the  hiabest  number  of  votes  for  such  office  shaU 
be  declared  elected.  Section  S.  subd.  1.  makes 
the  law  of  the  state  applicable  to  the  elections 
of  the  dty  and  to  the  canvass  of  the  returns. 
PoL  Code,  i  1211,  subd.  2,  deelares  that  in  can- 
vaaains  the  votes,  if  it  is  Impossible  to  determine 
the  voters'  choice  for  any  office  to  be  filled,  the 
ballot  ahsll  not  be  counted  for  such  office,  and 
section  1197.  subd.  8,  provides  that,  if  any 
two  or  more  officers  are  to  be  elected  for  tbe 
same  office  tot  different  terms,  the  term  for 
which  each  candidate  for  such  office  is  nominat- 
ed shall  be  printed  on  the  ballot.  At  a  specisl 
dectioD  held  on  petition  for  the  recall  of  two 
conunlsaioners  whose  terms  expired  at  different 
times,  tiie  names  of  the  two  commissioners  and 
of  tbe  two  opposing  csndidates  were  printed  on 
the  ballot  without  any  designation  ss  to  the 
term  for  whidi  any  (rf  them  were  nominated. 
field,  that  the  state  Uw  should  govern  in  such 
a  case ;  since  otherwise  it  was  impossible  to  tell 
which  commissioner  the  voters  desired  to  liave 
removed  or  for  how  long  they  desired  to  have 
die  opposing  candidates  serve,  and  tbe  balloU 
were  void  toe  uncertainty  and  could  not  be 
counted. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  |  140;  Dec.  Dig.  «s>ie6.] 

2.  Mandamus  «=»74— Adequaot  or  Buoedt 
— Canvass  of  Void  VoTKa 

Mandamus  will  not  issue  to  compel  a  dty 
council  to  canvass  votes  cast  at  a  city  election, 
where  the  ballots  were  void  for  uncertainty ; 
since  tbe  writ  will  not  issue  to  compel  the  per- 
formance of  an  act  which  can  accomplish  no 
useful  purpose. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  160-167;  Dec   Dig.  iS=>74.] 

In  Bank.  Petition  in  the  Court  of  Appeal 
by  J.  B.  Wilson  against  William  P.  Blake 
and  others,  as  the  City  Council  of  the  City 
of  Yallejo,  for  mandamus  to  compel  the  de- 
fendants to  canvass  the  returns  of  a  city 
election.  The  Court  of  Appeal  awarded  the, 
writ,  and  defendants  apply  to  the  Supreme 
Court  for  a  rehearing.  Demurrer  to  the  pe- 
tition sustained,  and  application  doiied. 


Stetson  ft  Koford,  of  San  Frandaco,  for 
petitioner.  Hoefler  &  Morris,  of  San  Fran- 
cisco, for  respondents. 

HBXSHAW,  J.  Petitioner,  applied  to  the 
Court  of  Appeal  for  mandate  to  compel  tbe 
respondents,  constituting  the  dty  council  of 
the  dty  of  Vallejo,  to  canvass  the  returns  of 
a  certain  election  held  In  the  dty.  The  pro- 
ceeding was  heard  in  the  Conrt  of  Appeal 
upon  issue  Joined  by  general  demurrer  to  the 
complaint  The  Conrt  of  Appeal  awarded 
the  mandate,  and,  upon  petition  to  this  court, 
a  rehearing  of  the  controversy  was  ordered 
here  to  be  had. 

Under  the  charter  of  the  dty  of  Vallejo 
the  dty  council  consists  of  a  mayor  and  two 
commissioners.  The  incumbents  of  those  of- 
fices are  the  resiwndents  herein.  Defendant 
Tormey  Is  the  mayor,  and  defendants  Blake 
and  Warford  are  commissioners.  Recall  pro- 
ceedings were  commenced  against  Commis- 
sioners Blake  and  Warford,  and  ui>on  April 
23,  1914,  a  recall  election  was  held.  Com- 
missioner Blake  at  the  time  of  this  election 
bad  about  one  year  to  serve.  Ccxnmissloner 
Warford  had  been  elected  for  a  four-year 
term,  and  at  the  time  of  the  election  had 
served  about  one  year,  and  therefore  had 
three  years  more  to  serve.  For  convenience, 
Blake's  term  may  be  designated  tbe  short 
term  and  Warford's  term  the  long  term. 
Two  candidates  bad  been  named  by  petition 
for  the  office  of  commissioner,  but  without 
spedflcatlon  or  designation  of  the  particular, 
office  OoAg  or  short  term)  to  which  they  as- 
pired. These  were  Wilson  and  Jones.  Thus 
it  did  not  appear  that  Wilson  was  a  candi- 
date to  succeed  Blake  or  a  candidate  to  suc- 
ceed Warford,  and  the  same  is  true  of  the 
candidacy  of  Jones.  The  ballots  used  at  this 
election  were,  so  far  as  these  candidates  and 
their  offices  are  concerned,  In  form  as  fol- 
lows: 


For  Commissioner 
Tote  tor  two 

For  Commissioner 
William  P.  Blake 

For  Commlasloner 
William  A.   Jonei 

For  Commlsstoner 

Oeorge  H.  Warford 

For  Commlaaloner 
Joeeph  R.  Wilson 

For  Commlaaloner 

For  Commlsaloner 

The  election  returns  showed  the  vote  to  be* 
For  Wilson  2,071;  for  Warford,  2,024;  for 
Blake,  2,012;  and  for  Jones,  1,048.  Upon 
the  failure  of  the  coundl  to  canvass  and  de- 
clare the  returns  of  this  election,  Wilson  filed 
his  petition  In  mandate  to  compel  action. 

The  council  bases  Its  failure  and  refusal 
to  make  this  canvass,  and,  consequently,  its 
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defense  to  this  petition,  upon  tbe  ground  that 
the  election  itseU  accomplished  nothing,  by 
virtue  of  the  Illegal  form  of  ballot  employed ; 
wherefore  to  canvass  tbe  returns  of  such  an 
election  would  be  tbe  doing  of  a  vain  and 
useless  thing. 

[1]  The  charter  of  the  city  of  Vallejo  (sec- 
tion 6,  subd.  1)  makes  the  law  of  the  state 
applicable  to  its  municipal  elections  and  to 
the  canvass  of  the  returns  thereof.  The 
state  law  governing  the  canvass  of  returns 
(Pol.  Code,  {  1211,  subd.  2)  declares  that: 

"In  canvassing  the  votes:  •  •  ♦  2.  If  a 
voter  marks  more  cames  than  there  are  persons 
to  be  elected  to  an  office,  or  if  for  any  reason 
it  is  impossible  to  detern^ne  tbe  voter's  choice 
for  any  office  to  be  filled,  his  ballot  shall  not  be 
counted  for  such  office." 

Tbe  contention  of  respondents  Is  that  at 
this  election,  while  the  title  to  the  office  is 
the  same — ^namely,  that  of  commissioner — 
there  were,  in  law  and  in  fact,  two  offices  to 
be  filled ;  one,  the  office  of  commissioner  for 
the  short  term,  the  incumbent  of  which  was 
Blake;  tbe  other  the  office  of  commissioner 
for  the  long  term,  the  incnmbent  of  which 
was  Warford.  Petitioner  makes  answer  that 
the  matter  is  controlled  by  tbe  provisions  of 
the  city  charter;  that  section  5,  subd.  17,  of 
this  charter  provides  that  on  the  ballot — 
"offices  to  be  filled  shall  be  arranged  in  separate 
columns  in  the  following  order:  •  •  •  For 
commissioner  (if  any)  vote  for  (giving  number)." 

While  subdivision  21  of  the  same  section 
provides: 

"In  case  there  is  but  one  person  to  be  elected 
•to  an  office,  the  candidate  receiving  the  majority 
of  the  votes  cast  for  all  the  candidates  for  that 
office  shaU  be  declared  elected.  In  case  there 
are  two  or  more  persons  to  be  elected  to  an  of- 
fice, as  that  of  commissioner  or  school  director, 
then  those  candidates  equal  in  number  to  the 
number  to  be  elected  who  receive  the  highest 
number  of  votes  for  such  office  shall  be  declared 
elected.    ♦    «    •" 

From  these  provisions  petitioner  argues 
that  the  form  of  ballot  adopted  is  that  pre- 
scribed by  the  charter,  which  designedly 
makes  no  distinction  in  the  office  of  commis- 
sioner growing  out  of  the  duration  of  the 
terms  of  the  incumbents.  But  the  language 
of  the  charter  of  Vallejo  is  not  all-controlling 
in  the  matter.  That  charter  itself  makes  tbe 
election  laws  of  tbe  state  applicable  to  tbe 
-municipal  elections,  and  tbe  law  of  the  state 
declares  (Pol.  Code,  §  1197,  subd.  8): 

"If  two  or  more  officers  are  to  be  elected  for 
the  same  office  for  different  terms,  the  term  for 
which  each  candidate  for  such  office  is  nominat- 
ed shall  be  printed  on  tbe  ballot  as  a  part  of  tbe 
title  of  the  office." 

And  this  la  not  only  a  most  reasonable,  but 
a  most  necessary,  provision  of  the  law.  In 
all  of  those  cases  where  the  title  to  the  office 
is  one,  and  the  officers  and  Incumbents  of 
the  office  many,  as  boards  of  supervisors,  city 
conncils,  commissioners,  judges  of  the  supe- 
rior court,  justices  of  the  Courts  of  Appeal 
and  of  the  Supreme  Court,  it  would  be  im- 
possible in  any  election,  where  more  than  one 
was  to  be  voted  for,  and  the  terms  were 


of  difTerent  periods,  to  determine  the  ex* 
pressed  will  of  the  voters  without  such  pro- 
vision. And  with  peculiar  force  does  this  ap- 
ply to  recall  elections.  It  will  not  be  disput- 
ed that,  where  the  incumbent  of  an  office  la 
subjected  to  this  form  of  rebuke,  be,  upon 
tbe  one  hand,  is  entitled  to  the  simple  and 
uncomplicated  verdict  of  bis  fellow  citizens 
upon  bis  right  to  continue  in  office,  and,  upon 
tbe  other  hand,  the  electors  in  turn  are  en- 
titled to  the  untrammeled  and  unembarrassed 
right  to  declare,  as  to  that  officer,  whether 
or  not  be  shall  be  continued  in  office.  The 
result  of  an  election  held  as  this  one  was 
gives  rise  to  endless  confusion  and  to  as- 
tounding consequences.  We  may  pass  over 
tbe  fact  that  the  opposing  candidates  were 
not  nominated  against  either  of  the  incum- 
bents ;  in  other  words,  that  Jones  was  not  a 
candidate  to  defeat  Blake,  nor  Wilson  a  can- 
didate to  defeat  Warferd,  nor  Wilson  a  can- 
didate  to  defeat  Blake,  nor  Jones  a  candidate 
to  defeat  Warford,  with  the  remark  that, 
since  there  were  two  offices  to  be  filled,  these 
candidates,  by  petition,  should  have  looked  to 
it  that  the  office  which  they  sought  was  spe- 
cifically designated  in  their  petitions.  But, 
when  attention  is  paid  to  the  posslbilitiea 
which  may  arise  from  an  election  so  con- 
ducted, the  confusion  destroys  the  possibility 
of  the  conclusion  that  such  an  election  af- 
fords a  fair,  or  even  a  determinable,  answer 
to  the  essential  proposition  upon  which  the 
voters  are  to  act,  which  proposition,  under  tbe 
Vallejo  charter,  is:  "Shall  A.  be  recalled 
and  B.  be  elected  in  bis  place?"  This  we 
may  briefly  illustrate,  and  in  so  doing  it  Is 
to  be  noted  that  six  forms  of  marked  ballot 
are  permissible  under  this  election  as  held : 
(1)  Ballots  for  Blake  and  Warford ;  (2)  bal- 
lots for  Wilson  and  Blake;  (3)  ballots  for 
Wilson  and  Warford;  (4)  ballots  for  Jones 
and  Warford;  (5)  ballots  for  Jones  and 
Blake ;  and  (6)  ballots  for  Jones  and  Wilson. 
Upon  the  basis  of  100  ballots,  and  thus  200 
votes,  assuming  that  Blake  received  60  and 
Warford  61,  it  would  appear  that  6  out  of 
10,  or  a  clear  majority,  had  voted  to  retain 
tbe  commissioners.  But  it  is  quite  possible 
that  Jones  may  receive  69  and  Wilson  10 
votes;  thus  accounting  for  a  total  of  100 
ballots  and  200  votes.  The  result  would  be 
that  Jones  would  be  elected.  Or,  again,  turn- 
ing our  consideration  to  the  form  of  ballot 
cast,  in  ballots  2  and  3  Wilson,  and  In  ballots 
4  and  5  Jones,  manifestly  received  votes  for 
two  different  and  distinct  offices,  which  votes 
are  counted  in  their  favor  for  one  office.  In 
the  event  that  their  sum  in  the  aggregate 
exceeds  the  sum  received  by  either  of  the 
incumbent  commissioners  by  this  method  of 
cumulating  votes,  they  are  elected.  Some  of 
the  electors  may  have  desired  to  displace 
Warford;  others  to  dlsplai»  Blake.  By 
this  election  and  Its  method  of  computation, 
the  result  of  their  balloting  is  perhaps  to 
displace  a  man  whom  they  desired  to  retain. 
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And,  wlthont  expatiating  fnrtber  upon  the 
matter,  assnme  that  Jones  and  Wilson  had 
recdTed  a  majority  of  votes  over  the  Incum- 
bents, for  whose  o£9ce — Blake's  or  Warford's 
—was  Jones  elected,  and  for  whose  office 
was  Wilson  elected?  Sufficient  has  been  said 
to  show  that  the  form  of  the  ballot  employ- 
ed at  this  election  renders  the  returns  void 
for  uncertainty.  We  hold  therefore,  as  mat- 
ter of  principle,  supported  by  our  positive 
law,  that  while  It  was  permissible  to  hold 
the  elections  at  one  time,  the  offices  of  the 
men  sought  to  be  recalled,  because  of  their 
different  terms,  were  separate  offices;  that 
thej  should  have  been  so  designated  upon 
the  twUot,  as  the  state  law  prescribes ;  and 
that  the  names  of  the  candidates  for  those 
offices  against  each  of  the  Incumbents  should 
have  been  placed  respectively  in  the  proper 
spaces  set  apart  on  the  ballot  for  that  pui^ 
pose. 

Upon  the  proposition,  which  Is,  in  effect, 
declared  by  our  statute  law,  that  differing 
terms  make  different  offices,  though  the  title 
b«  one,  the  authorities  are  uniform,  and  it 
Is  sufficient  to  refer  to  Page  v.  Euykendall, 
161  111.  319,  43  N.  E  1114,  32  L.  R.  A.  656; 
Chamberraln  v.  Hartley,  152  Pa.  544,  25  Atl. 
572;  Contested  Election  of  GUleland,  96  Pa. 
224;  Appeal  of  MUUgan,  96  Pa.  222. 

[2]  To  the  suggestion  that  the  court  should 
order  this  mandate,  to  the  end  that  the  city 
council  be  directed  to  perform  the  public  duty 
of  canvassing  the  returns,  even  though  the 
result  shall  be  as  above  Indicated — a  decla- 
ration from  the  dty  council  that  the  elec- 
tion returns  are  void  for  uncertainty — the 
answer  is  that  the  writ  of  mandate  is  is- 
Bued  In  the  discretion  of  the  court  to  compel 
the  performance  not  only  of  a  public  duty,  but 
of  a  useful  public  duty.  State  v.  Ely,  23  N.  D. 
619.  137  N.  W.  834;  Belcher  v.  Treat,  61 
Me.  677.  A  court  having  authority  to  issue 
the  writ  wUl  not  do  the  vain  and  foolish  thing 
of  ordering  an  Inferior  board  or  tribunal  to 
do  that  which  accomplishes  nothing.  It  will 
exercise  Its  power  to  issue  the  writ  only  when 
some  useful  purpose  may  be  accomplished 
thereby.  Boyne  v.  Ryan,  100  Cal.  265,  34 
Pac.  707;  French  v.  State  Senate,  146  Cal. 
604,  80  Pac.  1031,  69  L.  R.  A.  656,  2  Ann.  Caa. 
756.  No  such  result  can  here  be  accomplish- 
ed.  for  the  reasons  already  given. 

Wherefore  the  demurrer  to  the  petition  Is 
sustained,  and  the  application  for  a  writ  Is 
denied. 

We  concur :  SLOSS,  J. ;  SHAW,  J. ;  MBI,- 
VIN,  J.;  LOBIGAN,  J. 

ANGELLOTTI,  C.  J.  (concurring).  I  con- 
cur In  the  Judgment  and  in  the  foregoing 
<q>lnlon.  I  am  of  the  opinion,  further,  that 
there  Is  nothing  in  the  charter  provisions  of 
the  city  of  Vallejo  Independent  of  the  state 
law  that,  fairly  construed,  purports  to  au- 
thorize such  manner  of  proceeding  as  was 


had  in  this  matter,  entirely  regardless  of  the 
fact  that  the  two  officers  here  proceeded 
against  were  commissioners  for  terms  of  dif- 
ferent length.  The  provision^  of  the  char- 
ter specially  applicable  to  the  matter  of  re- 
call clearly  show,  In  my  opinion,  that  the  re- 
call proceeding  contemplated  Is  necessarily 
one  against  a  single  officer.  In  view  of  the 
nature  of  the  question  to  be  submitted  to  the 
people  at  a  recall  election,  I  do  not  see  bow 
any  other  system  would  be  practicable. 
However  this  may  be,  the  language  of  the 
charter  shows  that  nothing  else  was  contem- 
plated. And,  where  proceedings  are  Insti- 
tuted for  the  recall  of  two  officers  at  the 
same  time,  even  though  the  title  to  the  of- 
fice is  the  same,  as  is  the  case  here,  they  are 
separate  and  distinct  proceedings,  and  must 
be  separately  submitted  to  the  people.  As 
is  suggested  in  the  opinion,  such  submission 
need  not  necessarily  be  on  different  days, 
but  where,  for  convenience  and  to  save  ex- 
pense, two  or  more  proceedings  are  voted  on 
at  the  same  time,  they  must  be  kept  separate 
and  distinct  on  the  ballot,  so  that  the  will  of 
the  people  may  be  expressed  as  to  each.  In 
such  a  case,  as  many  recall  elections  are 
being  held  at  the  same  time  as  there  are  of- 
ficers Involved,  and  they  are  being  held  at 
the  same  time  solely  for  convenience'  and  to 
save  expense.  As  each  of  these  Involves  but 
one  officer,  the  provision  of  subdivision  17  of 
section  5  of  the  charter  prescribing  the  form 
of  ballot  cannot  be  construed  as  warranting 
the  form  of  ballot  that  was,  In  fact,  used  at 
the  election  of  April  23,  1914. 

===  (169  Cal.  484) 


Ex   parte   COOMBS.      (Cr.   1826.) 
(Supreme  Court  of  California.    March  2,  1915.) 

1.  Intoxicating  Liquors  «=9200— Offenses 
— SoFriciBNCT  of   Complaint. 

In  a  prosecution  under  a  county  ordinance 
forbidding  any  one  to  solicit,  take,  or  receive 
any  order  for  the  sale  or  delivery  of  intoxi- 
cating liquors  In  a  precinct  where  the  voters 
had  declared  against  retail  liquor  dealers'  li- 
censes, a  complaint,  not  pleading  the  terms  of 
the  ordinance  Itself  or  its  exceptions,  but  aver- 
ring that  defendant's  acts  were  done  at  a  place 
other  than  a  fixed  place  of  business  for  the  sale 
of  intoxicating  liquors,  sufficiently  excluded 
him  from  the  classes  of  dealers  who  might  so- 
licit trade  at  their  licensed  places  of  businesa 

[Kd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  if  219,  220;  Dec  Dig.  «=» 
200.] 

2.  Irtoxicatiwo  Liquoks  iS=»10  —  Police 

POWEB— RKOrLATION   OB  PBOHIBITION. 

County  supervisors,  in  the  exercise  of  the 
police  powers,  may  impose  upon  the  sale  of 
liquor  within  the  county  any  restrictions  not 
in  conflict  with  general  laws,  and  the  police 
power  is  efficient  for  the  regulation  or  even  for 
the  prohibition  of  the  liquor  trafiic  by  super- 
visors within  their  respective  counties. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §f  7-12;   Dec  Dig.  <8=»100 

3.  Intoxicating   Liquors  *=»17  —  Reodla- 

TION— PBOHIBITION    OF    LAWFUL   INDUSTRY. 

A  county  ordinance  forbidding  one  to  so- 
licit, take,  or  receive  orders  for  the  sale  or  de- 
livery of  spirituous  or  vinous  liquors  within  i 
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Toting  prednct,  the  voten  o{  which  ha*e  de- 
clared against  the  eranting  of  retail  liquor  deal- 
era'  licenses,  was  limited  to  the  precinct,  and 
did  not  attempt  to  prohibit  the  masufactore  of 
wines  within  the  precinct  nor  their  sale  therein 
for  delivery  in  territory  outside  the  precinct, 
so  that  it  did  not  attempt  to  prohibit  the  con- 
duct of  a  lawful  industry.  ^ 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liauors,  Gent  Dig.  ${  21-23;  Dec.  Dig.  «=» 
17.] 

4.  INTOZIOATIRO     LiQUOBS    «=»17  —  RXOCIA- 
TION— VAilDITT  OF  OBDINANOB. 

The  Wyllie  Law  (St  1911,  p.  699)  only 
limited  the  powers  of  county  superTisors  in  terri- 
tory that  had  been  voted  dry,  and  hence  did  not 
prevent  a  board  from  exercising  its  police  power 
In  any  part  of  the  county  not  subject  to  that 
lew,  so  that  its  ordinance  forbidding  one  to  so- 
licit, take,  or  receive  any  order  for  the  mle  or  de- 
livery of  any  intoxicating  liquors  in  a  voting 
precinct  where  the  voters  had  declared  against 
retail  liquor  dealers'  licenses,  was  not  subject 
to  attaclt  on  the  ground  that  it  provided  a  dif- 
ferent scheme  of  local  option. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  SI  21-23;  Dec.  Dig.  «=»17.J 

5.  INTOXIOATINO   LlQtTOBB  4=9l7— OBDIHAHOB 

—Discrimination. 

An  ordinance  adopted  by  county  snper- 
visors,  directing  that  at  general  election  in  each 
precinct  the  voters  should  decide  as  to  grant- 
ing of  different  classes  of  licenses  within  the 
precinct,  was  not  objectionable  as  discriminat- 
ing against  wines  manufactured  in  the  county, 
since  n^tber  foreign  nor  domestic  wines  could 
t>e  sold  in  the  precinct  where  it  was  in  force 
by  one  taking  orders  at  other  than  a  fixed  and 
licensed  place  of  business,  and  the  fact  that  he 
could  not  do  business  upon  the  same  terms  as 
tttoee  engaged  in  a  different  branch  of  the  liq- 
uor business  would  not  destroy  the  ordinance, 
as  the  power  to  regulate  involves  a  wide  dis- 
cretion in  the  selection  of  classes  of  dealers  in 
intoxicants,  who  shall  be  subject  to  regulation. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  21-23;  Dec.  Dig.  «=> 
17.] 

«.  INTOXIOATINO     LiQVOBS    «=3l7  —  RbOUIA- 

TiON— Pbohibitino  Disposal  or  Pbopebtt. 
Such  ordinance,  the  operation  of  which 
was  confined  to  territory  under  the  regulative 
authority  of  county  supervisors,  was  not  ob- 
jectionable as  an  attempt  to  prohibit  the  dis- 
posal of  goods  lawfully  possessed,  as  they  might 
be  sold  at  any  place  outside  that  area. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  IS  21-23;    Dec.  Dig.  «=:> 

7.  COUUXBCB  «=940— iNTEaSTATB  CoIOfEBOB— 

Salb  of  Liquob. 
An  ordinance  forbidding  one  to  solicit  tak^ 
or  receive  an^  order  for  the  sale  or  delivery  of 
intoxicating  liquors  in  a  voting  prednct  where- 
in the  voters  bad  declared  against  retail  liq- 
uor dealers*  licenses,  did  not  by  its  terms  pre- 
vent the  shipment  of  goods  in  interstate  com- 
merce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {(  29,  SO;   Dec  Dig.  <^:»40.1 

8.  INTOXIOATINO     LlQXrOBS     «=>17    —    POUOX 
POWKB — CONSTITtTTIORAI.    PbOVIBIONB. 

An  ordinance  forbidding  the  soliciting,  tak- 
ing, or  receiving  of  orders  for  the  sale  or  de- 
livery of  liquor  within  a  precinct  where  the 
voters  have  declared  against  retail 'liquor  deal- 
ers' licenses,  which  was  a  legitimate  exercise 
of  police  power,  did  not  violate  the  fourteentii 
amendment 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liauors,  Cent  Dig.  f{  21-23;  Dea  Dig.  «=> 
17.1 


In  Baak.  Habeas  oorpns  by  7obn  Coombs 
against  WUUam  A.  Hammel,  sheriff  of  tlie 
county-  of  Los  Angeles.  Writ  discharged, 
and  relator  remanded  to  custody. 

Byron  C.  Hanna,  Joseph  Musgrove,  and 
Charles  W.  Lyon,  all  of  Loe  Angeles  (W.  S. 
Wright,  of  Los  Angeles,  of  counsel),  for  pe- 
titioner. A.  J.  Hill,  J.  D.  Fredericks,  and 
Percy  Y.  Hammon,  all  of  Los  Angeles,  for 
respondent 

IfBLVIN,  3.  Petitioner  bas  been  arrested 
npon  a  warrant  Issued  as  the  result  of  tbe 
filing  of  a  complaint  wherein  be  is  charged 
with  violating  a  certain  ordinance  of  the 
county  of  Los  Angeles.  More  specifically  the 
charge  is  that  John  Coombs  did  "at  a  place 
other  than  a  fixed  licensed  place  of  business 
for  thei  sale  of  Intoxicating  liquors,  to  wit.  In 
Lamanda  Park  prednct,  in  Los  Angeles  coun- 
ty, solicit,  take,  and  receive  an  order  for  the 
delivery  of,  and  did  then  and  there  deliver, 
intoxicating  liquors,  to  wit,  three  gallons  of 
wine,  to  one  A.  L.  Bradley,  at  bis  permanent 
residence  in  Lamanda  Park  precinct;  said 
precinct  being  then  and  there  a  voting  pre- 
dnct in  which  a  retail  liquor  dealer's  license 
was  not  and  could  not  be  obtained."  _ 

The  ordinance  in  question  was  adopted  by 
the  supervisors  of  Los  Angeles  county  In 
1910.  It  is  known  as  Ordinance  No.  24S 
(new  series),  and  Is  entitled  "An  ordinance 
regulating  and  licensing  certain  kinds  of 
business." 

By  the  first  section  of  this  by-law  It  la 
made  unlawful  for  any  person  to  conduct  any 
business  specified  therein  without  first  pro- 
curing the  prescribed  license. 

By  section  18  tbe  term  "Intoxicating  liq- 
uors" is  defined,  and  "vinous  liquors"  are 
Included  within  tbe  definition. 

It  is  provided,  among  other  things,  In  tbe 
nineteenth  section,  that: 

"No  person  shall  sell  any  intoxicating  liquors 
in  any  quantity  whatsoever,  except  at  a  fixed 

£lace  of  business,  or  without  first  obtaining  a 
cense  therefor  under  the  provisions  of  this 
ordinance.  No  person  shall,  m  any  votin^c  pre- 
cinct in  which  a  retail  liquor  dealer's  license 
cannot  be  obtained,  as  hereinafter  provided, 
solicit,  take  or  receive  any  order  for  the  sale 
or  delivery  of  any  intoxicating  liquors :  Provid- 
ed that  nothing  herein  contained  shall  be  deem- 
ed to  prohibit  the  solicitint;.  taking,  or  receiving 
of  snch  orders  by  a  duly  licensed  winery  keeper 
or  hotel  or  restaurant  liquor  dealer  at  his  li- 
censed place  of  business." 

Section  22  establishes  the  method  to  be 
adopted  by  those  seeking  licenses;  and  the 
next  section  establishes  the  procedure  to  be 
followed  by  the  board  of  supervisors  In  hear- 
ing and  passing  uix>n  such  applications. 
That  part  of  the  section  which  requires  par- 
ticular examination  by  us  In  the  decision  of 
the  questions  arising  In  this  proceeding  la 
as  follows: 

"No  application  for  either  a  wholesale  or  re- 
tail liquor  dealer's  license,  or  a  winery  keeper's 
license,  or  a  hotel  or  restaurant  liquor  dealer's 
Heense,  shall  be  granted  unless  at  the  last  pre- 
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ceding  Kencnl  dactioa  at  which  the  queatloii 
of  grautiiix  licenies  of  the  kind  applied  for  was 
aabmitted  to  the  people,  the  majoritT  of  the 
votes  cast  upon  the  question  of  grantinfc  licens- 
es of  the  kind  applied  for.  In  the  voting  precinct 
in  which  the  budnesB  is  proposed  to  be  carried 
on,  was  in  favor  of  granting  such  licenses.  For 
the  porposes  of  Hits  ordinance  the  respective 
voting  precincts  of  the  county  and  the  bounda- 
ries thereof  shall  be  deemed  to  continue  un- 
changed from  any  general  election  until  the  next 
general  election  thereafter." 

Section  25  directs  that  at  every  general 
election  fonr  qnestlons  shall  be  presented  on 
the  ballot  to  the  electors  In  each  precinct 
of  the  county  outside  of  incorporated  cities 
and  towns.  By  their  answers  to  these  ques- 
tions the  voters  of  each  precinct  express 
their  desires  with  reference  to  the  granting 
of  "Wholesale  and  retail  liquor  dealers'  li- 
censes," "winery  keepers'  licenses,"  "hotel 
and  restaurant  liquor  dealers'  licenses,"  and 
"licenses  for  irabllc  billiard  rooms,"  within 
the  prednct. 

Section  2b  defines  a  "retail  liquor  estab- 
lishment." It  is  not  necessary  to  quote  the 
deflnitioc^  It  Is  sufficient  to  note  that  no 
part  of  it  gives  permission  to  solicit  orders 
for  liquor  at  any  place,  except  upon  the 
premises  devoted  to  the  retail  business.  The 
section  also  contains  the  following  language: 

"Every  person  who,  either  as  owner,  agent  or 
otherwise,  condacts  or  cairies  on  or  assists  in 
conducting  or  carrying  on  a  retail  liquor  estab- 
lishment as  herein  defined,  or  who  sells  intox- 
icating liquors  in  any  manner  not  included  in 
the  definitions  of  the  terms  'hotel  Uqaor  dealer,' 
"restaurant  liquor  dealer,'  "winery  keeper"  or 
"wholesale  liquor  dealer,'  as  herein  defined,  is, 
for  the  purposes  of  tliis  ordinance,  declared  to 
be  canTing  on  the  occupation  of  a  retail  liquor 
dealer,  except  as  provided  in  section  36  hereof." 

The  exception  stated  in  the  above  quota- 
tion is  not  material  to  this  discussion. 

Section  31  defines  a  winery  to  be: 

"A  place  for  the  manufacture  and  sale  of 
vinicultural  products  manufactured  in  this  coun- 
ty from  grapes  grown  in  this  state,  when  sold 
by  the  manufacturer  in  quantities  of  not  less 
than  two  gallons,  such  minimum  quantity  to  be 
■n  delivered  at  one  time,  and  when  sold  on  the 
premises  where  manufactured  and  nnt  permitted 
to  be  drunk  in,  upon  or  about  said  preirlses; 
and  an^  person,  who,  either  as  owner,  agent  or 
otherwise,  conducts  or  carries  on  or  assists  in 
conducting  or  carrying  on  a  winery,  is,  for  the 
purposes  of  this  ordinance,  declared  to  be  cor- 
ryins;  on  the  occupation  of  a  winery  keeper." 

It  Is  alleged  in  the  petition  that  John 
Coombs  is  an  employe  of  the  Sierra  Madre 
Vintage  Company,  a  Callfornlan  corporation 
conducting  the  business  of  manufacturing 
wine,  in  Lamanda  Park  precinct,  from 
grapes  grovm  in  California;  that  said  corpo- 
ration has  been  thns  engaged  for  more  than 
a  quarter  of  a  century;  and  that  the  acts 
charged  In  the  complaint  were  committed  by 
petitioner  as  an  employe  of  said  corporation, 
the  wine  sold  and  delivered  having  been 
mannfactnred  by  his  employer  from  grapes 
grown  In  California.  It  is  also  averred  that 
on  April  1,  1913,  the  board  of  supervisors  de- 
nied the  application  of  the  Sierra  Madra 
Vintage  Company  for  a  license,  "solely  and 
•Bly  lot  the  reason  that  a  majority  of  the 


voters  In  the  precinct,  in  whldi  the  said 
winery  la  situated,  had,  at  the  previous  gen- 
eral election,  voted  against  the  isBuing  of 
winery  licenses." 

The  ordinance  Is  attadied  by  petitioner, 
who  advances  the  following  reasons  for  Its 
asserted  invalidity: 

"First,  that  the  ordinance  contravenes  the  ex- 
press public  policy  of  the  state  of  California; 
second,  that  it  attempts  to  prohibit  the  con- 
ducting of  a  lawful  industry;  third,  that  Om 
enactment  of  such  an  ordinance  by  the  board  of 
supervisors  is  not  authorized;  fourth,  that  it  Is 
in  conflict  with  the  provisions  of  the  general 
law  in  that  it  provides  a  different  scheme  ot 
local  oi>tion  from  that  authorised  by  the  Wyllie 
Local  Option  Law;  fifth,  that  It  unlawfully 
discriminates  against  products  manufactured  in 
Los  Angeles  county  and  against  grapes  grovm 
in  the  state  of  Callfomia ;  sixth,  that  it  is  un- 
reasonable in  that  it  attempts  to  prohibit  the 
disposal  of  goods  lawfully  possessed;  seventh, 
that  it  attempts  to  prevent  the  shipment  ol 
such  goods  in  Interstate  commerce;  eighth,  that 
it  violates  the  provisions  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States." 

[1]  It  is  not  seriously  contended  that  the 
complaint  falls  to  state  an  offense  under 
the  ordinance.  True,  there  Is  no  pleading 
In  the  terms  of  the  ordinance  Itself,  of  the 
exceptions  to  the  rule  that  no  soliciting  may 
be  done  by  a  dealer  in  liquors,  but  there  . 
Is  an  averment  that  the  acts  of  the  petitioner 
were  done  at  a  place  "other  than  a  fixed 
place  of  business  for  the  sale  of  intoxicating 
liquors."  This  sufficiently  excludes  hUn  from 
classes  of  dealers  who  may  solicit  patronage, 
because  even  such  licensed  merchants  or  hotel 
or  restaurant  keepers  may  not  soUdt  busi- 
ness, except  at  their  fixed  places  of  business. 

At  the  outset  petitioner  concedes  that  the 
court  is  not  bound  to  consider  the  ordinance 
by  any  particular  state  of  facts  presented 
In  the  petition  for  the  writ  of  habeas  corpus, 
but  his  counsel  contend  that  nevertheless 
we  should  test  the  ordinance  by  the  allega- 
tions of  the  petition,  because  the  alleged  facts 
are  necessarily  within  the  scope  of  the  by- 
law. This  qnestion  need  not  trouble  us,  be- 
cause, conceding  the  full  force  of  the  peti- 
tioner's argument  in  this  regard,  we  feel  con- 
strained to  nphold  the  ordinance  npon  the 
authority  of  Callfornlan  cas^ 

Petitioner  calls  the  attmtlon  ot  the  court 
to  the  unvarying  legislative  policy  in  Cali- 
fornia of  fostering  and  encouraging  the  man- 
ufacture and  sale  of  native  wines.  By  reso- 
inticos,  by  the  offering  of  prizes  for  the  best 
wines,  by  the  establishment  and  generous 
support  of  a  department  of  viticulture  in 
the  TTniverslty,  and  by  many  other  methods, 
the  policy  of  the  state  to  Micourage  this  in- 
dustry has  been  established.  Petitioner  ar- 
gues, therefore,  that  the  ordinance  before  us 
is  opposed  to  public  policy  In  that,  according 
to  his  Interpretation,  it  destroys  a  wine  man- 
ufacturing industry  In  the  precinct  in  which 
his  employer's  place  of  business  is  located. 
All  that  is  said  in  the  able  briefs  of  counsel 
for  petitioner,  regarding  the  state's  policy 
toward  the  growers  of  grapes  and  the  vtor 

Digitized  by  LjOOQ  IC 


134 


147  PACIFIC  REPORTER 


(Cal. 


ducers  of  wine,  te  tnie.  It  Is  trae  that,  In 
reliance  upon  that  policy,  vast  sums  have 
been  expended.  It  Is  true  that  tens  of 
thousands  of  citizens  derive  their  means  of 
livelihood  from  this  legitimate  business  of 
making  and  selling  wines. 

[2]  But  it  is  equally  true  that,  in  the  ex- 
ercise of  its  police  power,  the  board  of  super- 
visors of  a  county  may  impose,  upon  the  sale 
within  such  county  of  vinous  and  other  liq- 
uors containing  alcohol,  any  restrictions 
which  are  not  in  conflict  with  general  laws. 
If,  therefore,  upon  a  reasonable  construc- 
tion of  the  ordinance,  it  appears  to  us  to 
be  a  police  measure,  it  will  be  our  duty  to 
sustain  it  In  this  state  the  police  power 
is  efficient  for  the  regulation  or  even  for  the 
prohibition  of  the  liquor  traffic  by  boards 
of  supervisors  within  their  respective  coun- 
ties. Ex  parte  Campbell,  74  Oal.  20,  15  Pac. 
318,  5  Am.  St  Rep.  418;  Ex  parte  Toung, 
164  Cal.  322,  97  Pac.  822,  22  Ia  R.  A.  (N.  S.) 
330;  Matter  of  Application  of  Ellsworth,  165 
Cal.  685,  133  Pac.  272 ;  Matter  of  Application 
of  Anlxter,  166  Cal.  763,  138  Pac.  353.  We 
might  cite  scores  of  other  authorities -to  the 
same  effect  In  the  opinion  delivered  for 
this  court  by  Mr.  Justice  Henshaw  In  the 
matter  of  Anlzter's  Application  he  used  the 
following  language: 

"It  is,  of  coarse,  well  settled  thot  a  state  and 
its  subordinate  municipal  agencies  may  pass 
laws,  even  laws  penal  in  their  character,  regu- 
lating and  Indeed  prohibiting  the  sale  of  intoxi- 
cating llqaorg.  or  the  soliciting  of  orders,  or  the 
making  of  contracts  for  the  sale  of  such  liquors" 
— citing  many  authorities. 

[3]  Examining  the  ordinance  with  refer- 
ence to  the  contention  that  it  attempts  to 
prohibit  the  conducting  of  a  lawful  industry, 
we  find  no  such  result  It  does  not  prevent 
the  manufacture  nor  the  sale  of  wine.  True, 
the  language  of  the  section  under  which  the 
petitioner  was  charged  is  rather  general.  It 
I  forbids  a  citizen,  under  the  conditions  set 
forth,  to  "solicit,  take  or  receive  any  order 
for  the  sale  or  delivery  of  any  intoxicating 
liquors"  In  the  voting  precinct  Similar  but 
even  more  emphatically  prohibitory  language 
was  used  in  the  ordinance  considered  in  the 
proceeding  with  reference  to  Anixter's  appli- 
cation, but  this  court  Interpreted  the  lan- 
guage of  the  by-law  in  the  light  of  the  police 
power  of  the  town  of  Winters.  It  was  held 
that  since  the  utmost  power  of  the  municipal- 
ity extended,  not  to  the  control  of  those  be- 
yond its  borders,  but  to  the  regulation  of 
the  liquor  traffic  within  its  limits,  the  or- 
dinance in  question  only  prevented  soliciting 
and  the  making  of  contracts  of  sale  in  the 
town  for  the  delivery  of  intoxicants  therein. 
That  authority  is  entirely  applicable  to  the 
language  of  the  ordinance  here  under  re- 
view. So  Interpreted,  It  places  no  ban  upon 
the  manufacture  of  wines  within  the  precinct 
nor  the  sale  of  such  products  therein  for  de- 
livery in  territory  outside  that  part  of  Los 
Angeles  county  in  which  such  traffic  Is  pro- 
hibited. 


Under  the  above  Interpretation  of  the 
ordinance,  there  is  no  force  in  petitioner's 
assertion  that  the  enactment  of  such  an  ordi- 
nance Is  not  within  the  legitimate  power  of 
the  board  of  supervisors. 

[4]  The  by-law  Is  also  attacked  upon  the 
ground  that  It  provides  a  different  scheme  of 
local  option  from  that  authorized  by  the 
Wyllle  Law.  In  the  construction  given  to 
the  Wyllle  Law  in  the  opinion  of  this  court 
in  Matter  of  Application  of  Ellsworth,  su- 
pra, it  was  decided  that  the  Wyllle  Law  only 
limited  the  powers  of  the  supervisors  in  ter- 
ritory that  had  been  voted  "dry" — that  in 
other  parts  of  a  county  the  police  power  of 
the  board  of  supervisors  was  undiminished. 
Nothing  in  the  Wyllle  Law  prevents -a  board 
of  supervisors  from  exercising  this  power  in 
any  part  of  the  county  which  has  not  been 
subjected  to  the  prohibitive  force  oC  that 
Jaw.  In  Davis  i.  Board  of  Supervisors 
of  Merced  County,  7  Cal.  App.  672,  95  Pac 
170,  the  District  Court  of  Appeal  had  under 
examination  an  ordinance  providing  that  a 
majority  of  the  voters  living  in  the  pre- 
cinct within  one  mile  of  a  proposed  saloon 
might  by  protest  prevent  the  issuance  of  a 
license  to  sell  liquor.  The  ordinance  was 
held  to  be  a  valid  exercise  of  the  police  iww- 
er.  In  Denton  v.  Vann,  8  Cal.  App.  677,  97 
Pac  675,  the  ordinance  considered  was  very 
similar  to  the  one  before  us.  It  furnished 
exactly  the  siame  plan  for  ascertaining  the 
wishes  of  the  electors  in  each  precinct  The 
ordinance  also  provided  that  no  license 
would  be  granted  in  precincts  in  which  a 
majority  of  the  voters  had  declared  against 
its  issuance.  The  learned  District  Court  of 
Appeal  held  that  the  ordinance  did  not  by  its 
terms  delegate  any  legislative  power,  but  es- 
tablished a  valid  condition  to  the  granting  of 
licenses  by  the  governing  power.  A  petitioa 
to  have  that  cause  heard  in  this  court  was 
denied.  The  case  of  Galindo  v.  Walter,  8 
Cal.  App.  235,  96  Pac.  606,  is  easUy  distin- 
guishable from  Denton  v.  Vann.  In  the  lat- 
ter case  the  ascertainment  of  the  will  of  the 
electors  was  not  made  the  basis  of  the  is- 
suance of  licenses  under  an  existing  ordi- 
nance. The  common  council  sought  to  have 
the  electors  advise  them  by  ballot  whether 
or  not  the  majority  favored  prohibition  of  the 
sale  of  intoxicating  liquors.  The  district 
court  held  that  under  the  existing  law  the 
council  had  no  power  to  submit  the  proposed 
question  on  the  ballot 

[6]  Respondent  argues,  correctly,  we  be- 
lieve, that  under  the  authority  of  Ex  parte 
Beck,  162  Oal.  702,  124  Pac  543,  the  taking 
effect  of  the  ordinance  is  properly  made  to 
depend  upon  the  vote  of  the  electors  of  a  par- 
ticular locality.  In  that  case  the  submission 
of  the  question  to  the  voters  in  a  superviso- 
rial district  was  achieved  under  the  Wyllle 
Law;  in  this  it  was  under  the  general  power 
given  to  the  supervisors  by  section  11  of  ar- 
ticle 11  of  the  Constitution  of  California, 
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which  carries  with  It  the  power  to  select  the 
sobdirision  in  which  the  vote  may  be  taken. 
Under  the  authorities  cited  above,  we  must 
bold  that  this  ordinance  does  not  conflict 
\rith  the  Wyllie  Law,  and  that  the  submis- 
sion to  the  voters  of  the  questions  relating  to 
issuance  of  licenses  in  Lamanda  Park  pre- 
cinct was  proper. 

We  do  not  see  that  the  ordinance  is  es- 
sentially discriminatory  against  wines  manu- 
fiictured  in  Los  Angeles  county.  We  are  told 
that  possibly  In  a  precinct  retail  liquor  li- 
censes might  be  issued  but  winery  keepers' 
licenses  might  be  denied.  In  sucik  a  condi- 
tion of  affairs,  it  Is  argued,  wines  of  foreign 
manufacture  might  be  sold,  while  those  made 
in  the  precinct  could  not  be  disposed  of.  But 
we  ar«  not  confronted  with  that  phase  of  the 
matter.  Neither  foreign  nor  domestic  wines 
could  be  sold  in  Lamanda  precinct  by  a 
solicitor  taking  orders  at  a  place  other  than 
a  fixed  place  of  business.  But  even  if  the 
hypothetical  condition  presented  by  petition- 
er did  exist,  the  mere  fact  that  he  could 
not  do  business  upon  the  same  terms  as 
others  engaged  in  a  different  branch  of  the 
liquor  traffic  would  not  necessarily  destroy 
the  ordinance.  The  power  to  regulate  in- 
volves a  wide  discretion  in  the  selection  of 
tiie  classes  of  dealers  In  Intoxicants  who 
should  be  subjected  to  regulation.  For  ex- 
ample, an  ordinance  is  valid  which  gives  the 
right  to  sell  liquors  only  by  keepers  of  ho- 
tels, and  permits  the  serving  of  iDtoxlcants 
only  in  the  dining  rooms  of  such  hotels  and 
as  parts  of  regular  meals.  Indeed,  the  gov- 
erning power  which  may  prohibit  a  thing 
altogether  may  Impose  even  arbitrary  re- 
strictions upon  its  existence.  Deoton  v. 
Vann,  supra;  In  re  Kidd,  5  Cal.  App.  169, 
S9  Pac.  987;  Ex  parte  Christensen,  85  Cal. 
213,  24  Pac.  747. 

[I,  7]  There  is  no  force  in  the  contention 
that  the  ordinance  attempts  to  prohibit  the 
disposal  of  goods  lawfully  possessed.  Its 
operation  is  confined  to  the  territory  under 
the  regulative  authority  of  the  supervisors  of 
I^s  Angeles  county.  Petitioner  Is  at  liberty 
to  dispose  of  his  employer's  products  In  any 
place  without  that  area.  Upon  the  same  rea- 
soning and  under  the  Interpretation  which 
we  have  given  It,  the  ordinance  does  not  by 
its  terms  prevent  the  shipment  of  goods  in 
the  practice  of  Interstate  commerce. 

[I]  Being  a  legitimate  exercise  of  police 
power,  the  ordinance  does  not  violate  the 
provisions  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States.  Ex 
parte  Campbell,  supra. 

For  the  reasons  given  above,  the  writ  is 
discharged,  and  the  prisoner  remanded  to 
custody. 

We  concur:  ANOELLOTTI,  0.  J.;  SHAW, 
J.;  LOEIGAN,  J. ;    SLOSS.  J. 


(,lQi  Cal.  506) 
WHEATLEY  v.  SAN  PEDRO.  L.  A.  &  S.  L. 

R,  CO.     (L.  A.  3299.) 
(Supreme  Court  of  California.    March  4,  1915.) 

1.  BOUNDABIXS    «=33— DKSCKIPTION. 

Where  deeds  and  partition  decrees  define 
the  line  between  points  B  and  C,  as  following 
the  ordinary  high-water  mark,  the  statement 
following,  that  C  is  distant  from  B  "in  a  straight 
line"  a  certain  numl>er  of  yards,  merely  fixes  the 
location  of  C,  more  definitely,  and  does  not 
limit  the  previous  description. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {§  3-41 ;   Dec.  Dig.  <8=>3.] 

2.  BOUNDABIES  ®=33  —  DXSCBIPTION  —  BxrcB- 

KNCK  TO  Map. 

Under  Code  Civ.  Proc.  f  2077,  subd.  6,  as 
to  construing  the  descriptive  part  of  a  convey- 
ance when  the  construction  is  doubtful,  provid- 
ing that,  when  the  description  refers  to  a  map. 
It  controls  them  if  it  appears  the  parties  acted 
with  reference  to  the  map,  a  decree  in  partition 
is  not  controlled,  as  to  a  boundary,  by  a  map 
filed  in  connection  with  the  referee's  report,  and 
referred  to ;  the  decree  containing  definite  terms 
of  description,  sufScient  to  enable  a  surveyor  to 
trace  the  course  of  the  Ijoundary  without  the 
aid  of  the  map. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  3-41 ;    Dec.  Dig.  «=33.] 

3.  BOUNDABIES  €=98— DsFINrrB   TKBIfB. 

The  description  in  a  deed  of  the  Iraundary 
line  between  the  points  B  and  C  as  along  the 
south  boundary  of  Wilmington  is  a  term  of  def- 
inite description,  though  the  act  incorporating 
the  city  of  Wilmington  bad  been  repealed. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  {{  «6-7e;    Dec.  Dig.  «=>8.] 

4.  BOUNDABIEB  ^=»3—INC0NSI8TENCT— NATU- 
RAL Objects— Courses  bt  Angles. 

Where  a  deed  gives  a  boundary  line  be- 
tween points  B  and  C  as  the  south  boundary 
of  Wi]mingt<»i,  which  had  tieen  located  definite- 
ly along  the  line  of  high-water  mark,  the  addi- 
tion of  a  description  of  a  course  by  angles  may, 
under  Code  Civ.  Proc.  J  2077,  subd.  2,  be  re- 
jected as  opposed  to  the  de!>cription  of  a  definite 
course  well  known  and  fixed. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {{  3-41;    Dec  Dig.  <S=>3.] 

5.  BOUNOABIBS  ®=>3— CONTBOLUNO  DESCRIP- 
TION-AMOUNT OF  Land. 

The  statement  in  a  conveyance  of  the 
amount  of  land  to  t>e  conveyed  is  not  a  factor 
In  establishing  boundaries,  unless  tlie  more  par- 
ticular description  expressed  is  Indefinite  and 
uncertain. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  3-41 ;   Dec.  Dig.  «=93.] 

6.  BouNDAniES  ®=>48— Abandonment. 

Mere  setting  of  stalces  by  a  grantee  of  land 
back  from  the  true  boundary  docs  not  show  an 
abandonment  of  the  remainder  of  the  land  con- 
veyed to  him. 

[Ed.  Note.— For  other  cases,  gee  Boundaries, 
Cent.  Dig.  {§  232-242;    Dec  Dig.  <e=>48.] 

7.  Boundaries  €=>48— AcquiKscENCE. 

That  a  boundary  may  l>e  fixed  by  acqui- 
escence, it  must  be  by  agreementj  at  least  im- 
plied, and  continued  for  the  period  of  limita- 
tions. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  232-242;   Dec.  Dig.  «S=>48.] 

8.  Adverse  Possession  $=>100— Color  of  Ti- 
tle—Co.nstructive  Possession- Place  of 
Actual  Possession- "Tub  Pbopertv." 

The  rule  as  regards  title  by  adverse  pos- 
session under  color  of  title,  that  where  a  deed 


®=>For  otbar  case*  see  >am«  topic  and  KEY-NUMBER  U  all  Key-Numbered  DlgesU  and  IndaxM 
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Clrea  a  good  titi*  to  part  of  the  land  included, 
and  color  of  title  only  to  the  remainder,  actual 
possession  which  will  give  constructive  posses- 
sion must  b«  within  the  part  to  which  color  of 
title  only  is  given,  is  not  changed  by  Code  Civ. 
Proc.  i  322,  providing  that  when  the  occu- 
pant enters  into  possession  of  "the  property" 
Tinder  claim  of  title,  founded  on  an  instrument 
as  being  a  conveyance  of  it,  and  there  has  been 
a  continued  occupation  and  possession  of  the 
property  included  in  such  instrument,  or  of  some 
part  of  it,  under  such  claim,  for  five  years,  the 
property  so  incladed  is  deemed  to  have  been 
held  adversely,  the  "property"  being  that  of  the 
opposing  owner ;  as  section  312  declares  that  in 
order  to  set  the  various  periods  of  limitation 
running  there  must  first  be  a  cause  of  action, 
that  is,  an  occupancy  of  such  a  diaracter  that 
it  would  be  cause  of  action  by  the  owner  of  the 
senior  title. 

[EM.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  547-S74;   Dec.  Dig.  «s> 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Frank  Q.  Finlayson, 
Judge. 

Action  by  W.  T.  Wbeatley  against  the  San 
Pedro,  Loa  Angeles  ft  Salt  Lake  Railroad 
Comi^any.  From  an  adverse  Judgment  and 
order,  defendant  appeals.     Affirmed. 

A.  S.  Halsted,  W.  F,  Palmer,  F.  A.  Waters, 
and  Wilfred  M.  Peck,  all  of  Los  Angeles,  for 
appellants.  Woodruff  ft  McClure,  of  Los 
Angeles,  for  respondent 

SHAW,  J.  This  cause  having  been  trans- 
ferred to  the  District  Court  of  Appeal  for 
the  Second  District  that  court,  upon  an 
opinion  by  Mr.  Justice  Jamee,  affirmed  the 
Judgment  and  order  appealed  from.  The 
cause  was  then  transferred  to  this  court  tor 
rehearing.  Upon  further  consideration,  we 
adhere  to  the  decision  of  the  District  Court 
and  adopt  its  opinion,  which  is  as  follows  ^ 

Action  to  quiet  title  to  certain  lands.  From  a 
Judgment  in  favor  of  plaintiff,  and  an  order  de- 
nying defendant's  motion  for  a  new  trial,  ap- 
peals were  taken. 

The  lands  as  to  the  title  to  which  controversy 
Is  made  are  lands  lying  along  the  northerly  shore 
of  the  Bay  of  San  Pedro  in  Los  Angeles  county. 
These  lands,  together  with  those  composing  the 
entii-e  town  site  of  the  city  of  Wilmington  and 
lands  east  and  south  thereof,  were  originally 
owned,  under  the  name  of  Bancho  San  Pedro, 
by  one  Christopher  Dominguez,  whose  title  rest- 
ed on  a  grant  from  the  Spanish  government 
The  heirs  of  Dominguez,  in  the  year  1855,  con- 
veyed to  B.  D.  Wilson,  John  G.  Downey,  and 
four  others  the  tract  of  land  upon  which  the 
town  of  Wilmington  was  afterwards  platted. 
The  conveyance  was  to  the  grantees  as  tenants 
in  common.  In  general,  the  southerly  boundary 
of  the  tract  so  conveyed  was  fixed  at  the  line  of 
high-water  mark  on  the  bay.  The  description 
given  in  the  deed  traced  a  course  from  the  in- 
tersection of  the  westerly  boundary  of  the  tract 
with  the  line  of  the  Kay,  easterly  until  a  point 
■  on  the  shore  line  designated  as  "B"  was  reached. 
The  point  where  the  easterly  boundary  inter- 
sected the  shore  line  of  the  bay  was  designated 
as  "C."  The  high-water  mark  between  points 
B  and  C  made  a  meandering  line  and  mainly 
followed  a  course  southerly  of  a  straight  line 
drawn  between  points  B  and  C.     The  diagram 


accompanying  thia  opinion  Is  referred  to  as  fllQa- 
trating  roughly  the  conditions  just  deacribed: 


Wilmington 


bay  of  San  Pedro 


It  then  appears  that  a  straight  line  drawn  be- 
tween B  and  C  would  leave  between  such  line 
and  high-water  mark  an  irregular  shaped  plat  of 
ground.  A  portion  of  this  ground  is  the  land 
about  the  title  to  which  this  lidgatira  revolves. 
The  deed  of  conveyance  by  the  Dominguei  heirs 
to  the  grantees  hereinbefore  mentioned  described 
the  southerly  line  of  the  tract,  after  the  point 
B  was  reached,  as  follows:  "From  the  said 
point  B  unto  a  stake  marked  'C,'  foUowing  tlia 
ordinary  high-water  mark,  and  distant  hn  a 
straight  line  sliteen  hundred  and  nineteen  yards 
and  three  inches,  with  the  course  by  compass 
east  47*  north,"  etc.  In  the  year  1855  a  de- 
cree of  partition  entered  in  the  district  court  of 
the  county  of  Los  Angeles  partitioned  the  land 
of  the  Rancho  San  Pedro  among  the  Domingues 
heirs  and  their  grantees,  and  the  description 
quoted  from,  which  refers  to  the  southerly 
boundary  of  the  tract  deeded  to  Wilson  et  aL, 
was  incorporated  into  the  decree.  In  1862,  in 
the  same  district  court  and  in  case  No.  877,  a 
partition  bydecree  was  made  of  the  tract  pur- 
chased by  Wilson  and  others.  In  this  suit  of 
partition  the  referees  appointed  one  Frank  Le- 
couvreur,  a  surveyor,  to  assist  them,  and  he  pre- 
pared a  map  of  the  tract  showing  the  bounda- 
ries thereot  The  tract  as  delineated  upon  this 
map  was  also  subdivided  into  blocks  with  streets 
between  them,  which  blocks  composed  the  town 
site  of  the  ciQr  of  Wilmington  thereafter  incor- 
porated. The  subdivision  was  at  that  time  des- 
ignated by  the  name  of  "New  San  Pedro."  The 
interlocutory  decree  entered  in  action  No.  877 
described  the  boundary  line  between  the  points 
B  and  C  in  substantially  the  same  terms  as 
were  used  in  the  deed  from  the  Domingues  heirs 
to  Wilson  et  aL,  and  in  the  decree  in  the  first 
partition  suit  In  the  final  decree  in  this  sec- 
ond suit  (No.  877)  were  these  clauses :  "Having 
reference,  in  the  descriptions  in  this  decree,  for 
fuller  explanation,  to  the  map  made  by  Frank 
Lecouvreur,  the  surveyor  appointed  by  said  ref- 
erees to  assist  them  in  said  partition,  which  map 
was  submitted  by  the  referees  with  their  said 
report  and  filed  herein  with  said  report  And  it 
is  further  ordered  *  *  *  that  the  entire  tract 
of  land  included  within  the  exterior  boandaries 
of  said  map  be  and  shall  be  partitioned  between 
the  parties  in  this  suit  the  said  tract  being 
*  *  *  described  as  follows:  Commencing  at 
the  point  know  as  'Los  Barriles,'  marked  'Sta- 
tion A'  on  said  map ;  thence  following  the  line 
of  ordinary  high-water  mark,  easterly  as  far  as 
the  point  marked  'C  on  said  map,  or  where  the 
eastern  exterior  boundary  of  said  tract  of  land 
will  intersect  said  ordinary  high-water  mark, 
the  courses  and  distances  from  said  point  A  to 
station  C,  according  to  said  map,  being  as  fol- 
lows, *  •  *  links  to  station  B ;  thence  north 
43*  east  seventy-three  (73)  chains,  sixty  (60) 
links  to  station  C,    •    •    •    the  same  being  the 
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Rsorrey  of  the  lands  first  described  in  the  com- 
plaint in  this  cam,  and  in  said  former  decree  of 
date  September  8,  1862,  i.  e.,  the  interlocutory 
decree,  excepting  from  said  lands  the  strip  of 
one  mile  in  length  by  one  hundred  yards  in 
width  within  said  estnary  whereon  the  said 
lands  are  aitiiated,  commencing  from  station  B." 
On  the  map  filed  with  the  referees'  report  in 
case  No.  877  the  side  lines  of  the  blocks  were  not 
shown  extended  throngh  to  high-water  mark,  bat 
all  such  lines  intersected  a  straight  line  drawn 
from  B  to  C.  The  decree  of  partition  adopted 
the  snbdirision  lines  shown  on  the  map,  but, 
in  allotting  the  blocks  fronting  the  bay  between 
points  B  and  C,  extended  the  side  lines  of  sneh 
blocks  through  the  straight  line  drawn  from  B 
to  O  by  recitation  in  eadn  caae  as  follows:  "EIz- 
toiding  its  east  and  west  Una  southerly  across 
•  •  ♦  to  ordinary  high-water  mark."  Fol- 
lowing this  decree,  a  map  was  drawn  and  filed 
for  record  in  Uie  eonnty  recorder's  office,  which 
map  was  a  dnidicate  'm  the  map  flled  with  the 
referees'  re^rt,  except  that  the  blocks  within 
the  subdivision  were  not  numbered,  bnt  were  let- 
tered according  to  the  township,  as  allotted  un- 
der the  decree,  and  except  also  that  the  side 
lines  of  the  blocks  were  diown  thereon  extended 
through  the  straight  line  drawn  firom  B  to  C 
and  extended  to  what  appears  to  be  the  mark 
made  by  the  waters  of  the  bay.  The  rarioua 
instruments  of  conveyance  hereinbefore  men- 
tioned and  the  decree  of  partition  contained  (re- 
ferring to  the  entire  tract  allotted  to  Wilson 
and  others),  and  after  the  terms  of  description 
referred  to,  this  clause:  "So  as  to  include  nei- 
ther more  nor  less,  but  exactly  2,400  acres  of 
land  within  the  above-described  limits." 

Defendant's  claim  of  title  to  the  strip  of  land 
in  cmitroversy  is  based,  first,  upon  a  deed  from 
the  Domingnez  heirs.  These  heirs,  in  1882, 
deeded  to  the  Terminal  Land  Company,  the  gran- 
tor of  defendant,  a  large  body  of  land  lying  east- 
erly of  the  tract  previously  fraoted  to  the  pred- 
ecessors in  title  of  the  plaintiff,  and  immediately 
adjoining  It.  In  the  deed  to  the  Terminal  Land 
Company  the  dividing  line  between  points  C  and 
B  was  described  a«  follows:  "•  •  •  To 
station  C  of  Wilmington;  thence  along  the 
south  boundary  of  Wumington,  south  SO^de- 
grees  west,  73ao/iso  chains  to  station  B  of  Wil- 
mington." By  the  testimony  of  a  surveyor  It 
was  shown  that  the  course  of  the  boundary  »m 
described  in  this  deed  by  angles  and  distancea 
from  station  C  to  B  was  along  a  straight  line. 
The  Terminal  Land  Company  In  1892  prepared 
a  tatLjf  of  its  lands  lying  easterly  of  the  town  of 
Wilmington.  Lot  8  as  designated  on  this  map 
had  for  a  portion  of  Its  northerly  boundary  the 
straight  line  C  B.  This  map  was  recorded  in  the 
office  of  the  county  recorder  and  thereafter  was 
used  by  the  assessors  of  the  county  of  Los  An- 
geles, the  city  of  Wilmington,  and  later  the  city 
of  Loa  Angeles,  in  making  up  the  tax  rolls.  It 
was  shown  that  defendant  had  paid  all  of  the 
taxes  assessed  against  the  land  in  controversy 
for  more  than  five  years  prior  to  the  commence- 
ment of  this  action.  The  negative  fact  was 
also  shown  that  the  owners  of  the  land  lying 
north  of  the  straight  line  B  C  had  not  evidenced 
their  claim  of  title  to  the  lands  in  dispute  by 
improiving  or  entering  upon  actual  possession  of 
the  same  until  a  short  time  before  the  com- 
mencement of  this  action.  It  was  also  shown 
that  neither  the  defendant  nor  its  immediate 
predecessor  in  title  had  improved  the  land  in  dis- 
pute, nor  entered  into  actual  possession  of  the 
same  by  the  making  of  any  use  thereof,  until 
just  prior  to  the  time  plaintiff  commenced  his  ac- 
tion. Various  improvements  had  been  made 
more  tlian  five  years  prior  to  the  commencement 
of  the  suit  on  the  land  easterly  and  southerly 
«f  the  disputed  ground,  and  upon  the  tract  des- 
ignated generally  as  "Lot  3"  on  the  map  made 
by  the  Terminal  Land  Company,  being  the  map 
before  mentioned  as  having  been  recorded  and 


used  by  the  city  and  county  assessors.  In  1872 
the  city  of  Wilmington  was  incorporated  by  an 
act  of  the  Legislature  (Stots.  1871-72,  p.  108). 
The  description  of  the  municipal  boundaries 
used  in  that  act  were  those  found  in  the  deeds  of 
the  Dominguez  heirs  to  Wilson  et  al.,  and  the 
recorded  Lecouvreur  map  (showing  the  disputed 
l>oundary  to  be  along  the  water's  edge)  was  re- 
ferred to  in  the  act  and  expressly  adopted  as  the 
official  map  of  Wilmington.  The  act  of  incor- 
poration was  repealed  in  1887,  and  the  town 
was  reincqn>orated  as  a  city  of  the  sixth  class 
in  1806.  The  main  facts  upon  which  the  jndg^ 
ment  was  baaed  have  now  been  fairly  stated. 

It  is  contended  by  appellant  that  the  facta  are 
such  as  to  compel  a  judgment  in  its  favor  be- 
cause :  Fint  Tiie  description  used  in  the  early 
conveyances  should  be  construed  as  indicating 
a  straight  line  between  the  points  B  and  O; 
that  the  map  filed  in  partition  suit  No.  877  de- 
lineated that  line  as  running  in  a  direct  course 
between  the  points  named,  and  this  map  should 
control  other  language  of  the  decree  inconsist- 
ent therewldi;  that,  ahould  the  southerly  line 
of  the  tract  tie  fixed  at  the  tiigh-water  mark, 
then  move  than  the  intended  amount  of  land 
would  have  been  included  in  the  grant,  which 
parcel  was  to  be  composed  of  "neither  more  nor 
less,  bnt  exactly  2,400  acres."  Second,  niat, 
c(mceding  the  location  of  the  boundary  tMtween 
B  ^nd  O  to  be  a  matter  of  uncertainty  under 
the  various  Instruments  of  conveyance  and  de- 
crees of  partition,  it  had  become  fixed  and  cm- 
tain  by  long  acquiescence  and  agreement  as  be- 
ing located  along  a  straight  line.  Third.  That 
appellant  has  obtained  a  prescriptive  title  to  all 
of  the  ground  In  dispute. 

[1,2]  The  tenns  of  description  used  in  the 
conveyances,  and  also  the  partition  decrees, 
were  reasonably  clear  and  certain ;  they  all  de- 
fined the  line  between  points  B  and  O  as  fol- 
lowing the  ordinary  high-water  mark.  The 
statement  that  the  point  C  was  distant  from  B 
"in  a  straight  line  1^19  yards  and  8  inches" 
fixed  the  location  of  C  more  definitely,  bnt  did 
not  purport  to  lie  used  in  limitation  of  the  oth- 
er specific  terms  of  description  by  which  tlie 
southerly  boundary  liad  already  been  fixed  as 
being  along  the  line  of  ordinary  high  water. 
Section  2077,  Code  of  Civil  Procedure,  is  cited 
in  support  of  the  contention  that  the  map  filed 
in  the  partition  suit  determined  B  O  to  be  a 
straight  line.  It  will  be  remembered  that  the 
particular  description  in  the  decree  carried  the 
side  lines  of  the  blocks  of  land  through  to  high- 
water  mark.  l%e  plat  recorded  In  the  office  ot 
the  county  recorder,  made  after  the  partiti<« 
was  made,  also  showed  the  side  block  lines  so 
extended.  This  last  map  was  one  apparently 
ffled  for  the  benefit  of  the  partitioning  parties, 
and  it  showed  that  they  construed  the  decree  as 

Sroviding  for  the  partitioiiing  of  the  property 
own  to  the  waters  edge.  Section  2077,  Code 
of  CJivIl  Procedure,  provides  rules  for  constru- 
ing the  descriptive  part  of  a  conveyance  of  real 
property  where  the  description  is  doubtful. 
Subdivision  6  of  that  statute  reads  as  follows: 
"When  the  description  refers  to  a  map,  and 
that  reference  is  inconsistent  with  other  partle- 
nlars.  It  controls  them  if  it  appear  that  the  i>ar- 
ties  acted  with  reference  to  the  map;  otherwise 
the  map  is  subordinate  to  other  definite  and  as- 
certained particulars."  Admitting  for  the  mo- 
ment that  the  descriptive  terms  contained  in 
the  deed  from  the  Dominguez  heirs  to  the  prede- 
cessors in  interest  of  the  plaintiff  were  ind^- 
nite,  it  must  appear  clearly  that  the  original 
parties  all  relied  upon  the  high-water  mark  as 
constituting  the  southerly  boundary  ot  the  Wil- 
mington tract.  The  decree  of  partition  in  case 
No.  877  was  not  controlled  by  the  mapfiled  in 
connection  with  the  referees'  report.  That  de- 
cree contained  definite  terms  of  description — 
sufficient  to  enable  a  surveyor  to  trace  the 
ooniae  «f  the  southerly  bouidaty  without  the 
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aid  of  the  map.  The  recorded  map  followed  the 
decree  in  delineating  the  block  lines  as  extend- 
ing to  the  water's  edge. 

[3-5]  From  what  has  been  stated  it  may  be 
uudertstood  that  the  view  the  court  takes  is  that 
the  particular  deecriptions  used  in  the  deeds  of 
the  I)ominRucz  heirs  to  the  predecessors  in  title 
of  plaintiff  and  in  the  partition  decrees  referred 
to  clearly  and  sufficiently  describe  the  boundary 
line  between  the  points  B  and  O  as  being  lo- 
cated at  the  line  of  high  water.  The  deed  of 
the  Dominguez  heirs  to  the  Terminal  Land  Com- 
pany did  contain  inconsistent  terms  of  descrip- 
tion. It  has  been  noted  that  this  deed  in  par- 
ticular described  the  line  between  B  and  0  along 
a  straight  course.  At  the  same  time  it  describ- 
ed that  course  first  as  heing  "along  the  south 
boundary  of  Wilmington."  The  south  boundary 
line  of  the  municipality  of  Wilmington  had  been 
fixed  by  the  act  of  1872,  whereby  the  recorded 
Lecouvreur  map  had  been  adopted  as  the  official 
map  of  the  city  and  the  particular  description 
of  the  boundary  of  the  municipality  between 
points  B  and  G  had  been  described  in  the  terms 
of  the  original  conveyance  to  Wilson  et  al.  In 
this  deed  the  points  B  and  C  were  referred  to 
as  established  monuments  and  were  identified 
further  as  being  referable  to  the  Lecouvreur 
survey.  The  phrase  used  in  the  deed,  that  the 
line  between  points  B  and  C  was  along  the 
south  boundary  of  Wilmington,  constituted  a 
term  of  definite  description,  notwithstanding 
that  the  act  of  1872  incorporating  the  city  of 
Wilmington  had  been  repealed  by  the  act  of 
1887.  Wilmington  was  not  reincorporated  un- 
til 1905.  So  far  as  the  testimony  shows,  the 
south  boundary  line  of  Wilmington  was  the  line 
established  by  the  Legislature  in  the  act  of 
1872,  and  it  is  reasonably  apparent  that  the 
Dominguez  heirs  intended  to  adopt  that  line  as 
the  boundary  between  points  B  and  C.  This 
line,  as  has  been  hereinbefore  declared,  had  been 
located  definitely  along  the  mark  of  high  water. 
The  addition  of  the  description  of  a  course  by 
angles  may  well  be  rejected  as  being  opposed  to 
the  description  of  a  definite  course  well  known 
and  fixed.  Section  2077,  Code  Civ.  Proc.,  subd. 
2 ;  Mills  V.  Lux  43  Cal.  273.  However,  for  the 
purposes  of  a  full  consideration  of  the  claim 
made  by  appellant  that  it  holds  a  good  prescrip- 
tive title,  it  may  be  conceded  that  the  Domin- 
guez heirs  by  their  instrument  of  conveyance 
pretended  to  clothe  their  grantee  with  title  to 
that  property.  As  the  argument  of  appellant 
is  here  understood,  it  is  admitted  that,  where  in 
an  instrument  of  conveyance  or  other  descrip- 
tion of  real  property  the  quantity  of  land  to  be 
conveyed  is  stated,  that  term  is  not  to  be  view- 
ed as  a  factor  in  establishing  boundaries,  unless 
the  more  particular  description  expressed  is  in- 
definite and  uncertain.  The  following  decisions 
are  in  point  to  that  effect :  Baldwin  v.  Temple, 
101  Cal.  396,  35  Pac.  1008;  Dutra  v.  Pereira, 
13S  Cal.  320,  67  Pac.  281.  It  may  be  suggest- 
ed, also,  that  the  evidence  does  not  establish 
that  by  the  location  of  the  southerly  boundary 
line  along  such  high-water  mark  the  tract  con- 
veyed to  Wilson  et  al.  would  have  included 
more  than  2,400  acres. 

[6, 7]  As  to  the  line  in  dispute  having  become 
fixed  by  agreement  or  acquiescence  at  the  loca- 
tion claimed  by  appellant,  the  facts  do  not  bear 
out  that  contention.  The  ground  was  not  im- 
proved for  a  long  period  of  years  by  either 
plaintiff  or  his  predecessors,  or  by  appellant  or 
its  predecessors.  The  line  could  not  have  be- 
come fixed  at  a  place  different  from  that  at 
which  the  record  title  located  it,  where  there 
was  no  active  possession  on  the  part  of  claim- 
ants adverse  to  the  record,  nor  any  dispute  or 
(luestion  expressed  as  to  the  true  location  of  the 
line.  Some  testimony  was  given  tending  to 
show  that  surveyors  hnd,  in  years  snbsequent  to 
that  during  which  the  Teiminal  Land  Company 
obtained  its  deed,  found  certain  stakes,  called 
lot  and  block  stakes,  along  the  straight  line  B 


C.  As  to  when  these  stakes  were  set  and  by 
whom,  the  evidence  did  not  show.  Assuming 
that  the  stakes  were  placed  there  by  plaintiffs 
predecessors  in  title,  their  location  at  those 
points  would  not  show  an  abandonment  of  the 
remainder  of  the  land  conveyed  to  them  under 
their  deeds.  There  must  be  an  agreement  in  or- 
der that  a  division  line  shall  become  fixed ;  this 
agreement  must  be  express  or  implied  from  the 
acts  of  the  parties  and  acquiesced  in  for  the 
period  fixed  by  the  statute  of  limitations.  Helm 
V.  Wilson,  76  Cal.  476,  18  Pac.  604.  O^ere 
was  no  evidence  that  appellant  took  possession 
of  the  dispnted  strip  of  land  or  openly  claimed 
that  it  was  entitled  to  it  until  a  short  time 
prior  to  the  bringing  of  this  suit  There  was  no 
evidence  of  any  agreement  as  to  the  straight 
line  B  0  being  adopted  as  the  true  boundary, 
and  no  acquiescence  in  that  line  was  shown; 
but,  on  the  contrary,  when  appellant  did  enter 
upon  the  strip  of  ground  and  begin  to  make  im- 
provements thereon,  it  was  met  by  this  suit,  by 
which  it  was  called  upon  to  establish  its  legal 
right  to  be  there. 

[8]  Appellant's  claim  to  title  by  adverse  pos- 
session rests  upon  the  following  facts  for  sup- 
port: The  deed  from  the  common  grantor  of 
both  plaintiff's  and  appellant's  predecessors  de- 
scribing the  line  B  C  both  as  a  straight  line 
(by  angle  description)  and  aft  being  the  southerly 
line  of  Wilmington ;  the  deed  of  appellant's  im- 
mediate grantor  following  the  Terminal  Land 
Company  s  map  which  had  been  recorded  and 
which  showed  B  C  to  be  a  straight  line.  It  was 
proven  and  not  denied  that  appellant  had  paid 
all  taxes  on  the  land  in  dispute  for  more  tiian 
five  years  prior  to  the  commencement  of  this 
action;  also,  that  upon  a  considerable  portion 
of  the  tract  purported  to  be  conveyed,  not  in- 
cluding the  gruund  in  dispute,  improvements 
had  been  made  by  appellant  and  its  predecessor. 
The  deeds  were  sufficient  to  give  color  of  title. 
Wilson  v.  Atkinson,  77  Cal.  485,  20  Pac.  66,  11 
Am.  SL  Rep.  299 ;  Owsley  v.  Matson,  156  CaL 
401,  104  Pac  983.  It  has  been  held  that,  where 
a  tract  of  land  is  claimed  adversely,  the  posses- 
sion that  will  be  held  sufficient  is  not  necessa- 
rily an  actual  possession  and  occupancy  of  the 
whole,  but  that,  if  gome  part  of  the  tract  has 
been  subjected  to  the  continuous  possession  of 
the  claimant,  this  possession  will  extend  to  the 
whole  (Owsley  v.  Matson,  supra),  for  the  pos- 
session of  one  who  enters  under  color  of  title 
and  who  sets  up  a  prescriptive  claim  may  be  in 
part  constructive.  Where  the  entry  is  without 
color  of  title,  the  possession  and  occupancy  must 
be  actual  as  to  the  whole  body  of  the  land 
claimed.  The  underlying  theory  of  this  rule, 
which  is  of  general  application,  is  that  there 
must  be  notice  given  to  the  legal  owner  as  to 
the  adverse  claim ;  that  where  color  of  title  is 
held  by  the  claimant  the  extent  of  his  claim  is 
evidenced  by  the  paper  or  judgment  conferring 
such  colorable  title;  and  that  when  possession 
is  taken  of  part  of  the  land  it  will  be  presumed 
to  extend  to  the  limits  of  that  described  in  the 
instrument  or  judgment  conferring  the  imper- 
fect title.  "Where  possession  has  been  taJcen 
under  color  of  title,  the  law,  operating  on  the 
'color,'  puts  the  claimant  in  constructive  pos- 
session of  that  part  of  the  land  called  for  by 
the  'color,'  although  it  is  not  in  his  actual  pos- 
session," Ruling  Case  Law,  vol.  1,  |  44.  On 
the  other  hand,  when  color  of  title  is  not  so  pos- 
sessed by  the  claimant,  the  real  owner  has  no 
means  of  notice  as  to  the  extent  of  the  adverse 
holder's  claim,  other  than  his  acts  of  possession 
indicate ;  and  it  is  said  that  constructively  the 
possession  of  land  is  prima  facie  in  the  owner 
of  it.  Our  Code  sections  express  this  rule  as  it 
is  generally  applied.  Sections  322,  324,  Ck>de  of 
Civil  Procedure.  Nevertheless,  in  order  that 
this  rule  of  constructive  possession  shall  apply 
in  favor  of  the  adverse  claimant,  it  must  appear 
that  that  portion  of  the  land  upon  which  be 
plants  his  hostile  possession  is  a  part  of  that 
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claimed  adversely.  He  cannot,  under  a  deed 
which  comejB  a  good  title  to  a  portion  of  a 
tract  and  a  colorable  one  only  to  another  por- 
tion thereof,  take  possession  of  the  portion  to 
vhicb  he  has  received  good  title  and  by  so  do- 
ing maintain  the  claim  that  constructively  he  is 
in  possession  of  the  whole  of  the  tract.  His 
right  to  tlie  possession  of  property,  the  complete 
title  to  which  he  has  acquired,  would  be  no  sort 
of  notice  to  the  true  owner  of  the  land  nut  oc- 
cupied that  he  claimed  to  be  in  possession  of 
that  also.  The  law  as  to  this  is  well  establish- 
ed. Schmitt  V.  Traphagen,  73  N.  J.  E>J.  399,  60 
Atl.  189,  133  Am.  St.  Rep.  739;  IMrner  v. 
Stephenson,  72  Mich.  409,  40  N.  W.  735,  2  L. 
R.  A.  277.  The  possession  proved  in  favor  of 
appellant  in  this  case  was  not  a  possession  of 
land  subject  to  an  adverse  claim.  A  good  title 
was  acquired  by  the  predecessor  of  appellant  to 
a  lar^e  part  of  the  tract  of  land  which  it  re- 
ceived from  the  Domlngnez  heirs,  and  it  was 
upon  such  portion  of  the  tract  only  that  pos- 
session was  established  and  improvements  made. 
There  was  no  entry  upon  or  actual  possession 
maintained  of  any  part  of  the  land  in  dispute 
nntil  a  date  less  than  five  years  prior  to  the 
commencement  of  this  action,  tinder  the  role 
stated,  the  proof  of  possession  was  insuflScient 
to  Bdstain  the  claim  of  title  acquired  by  pre- 
scription. 

The  other  errors  assigned  relate  mainly  to 
rulings  of  the  trial  judge  as  to  the  admission 
and  rejection  of  evidence.  These  rulings,  con- 
ceding error,  were  not  such  as  to  prejudice  the 
rights  of  appellant,  in  view  of  the  conclusions 
expressed  on  the  main  and  controlling  questions 
of  the  case. 

The  rehearing  was  ordered  to  again  con- 
sider the  provisions  of  section  322  of  the 
Code  of  Civil  Procedure.  It  Is  claimed  by 
the  appellant  that  the  foregoing  opinion  Is 
Inconsistent  with  the  rule  laid  down  In  that 
section. 

The  section  defines  constructive  adverse 
possession  of  land  where  the  possession  is 
taken  under  color  of  title.  It  provides  that 
where  "there  has  been  a  continued  occupa- 
tion and  possession  of  the  property  Included 
In  such  Instrument,  decree  or  Judgment,  or  of 
some  part  of  the  property,  under  such  claim, 
for  five  years,  the  property  so  included  is 
deemed  to  have  been  held  adversely,"  except 
where  It  Is  divided  Into  lots  and  the  actual 
possession  Is  of  only  one  lot.  Under  this 
provision,  appellant  claims  that  where  the 
boundaries  of  the  Junior  title  Interfere  with 
those  of  the  senior  title,  so  that  part  only 
of  the  area  of  each  is  common  to  both  and  Is 
unoccupied,  the  Junior  holder,  who  occupies  a 
part  of  bis  land  not  within  the  Interference 
thereby  becomes  an  adverse  occupant  of  the 
overlap,  although  the  right  of  the  owner  of 
the  senior  title  to  the  whole  of  his  tract  Is 
nowhere  Invaded  or  disturbed. 

We  are  satisfied  that  this  construction  of 
the  section  cannot  be  sustained.  The  section 
Is  a  part  of  the  chapter  relative  to  the  stat- 
ute of  limitations,  and  It  Is  Intended  to  pre- 
scribe a  rule  to  determine  the  time  within 
which  an  action  to  recover  real  property,  or 
an  action  arising  out  of  the  title  thereto 
most  be  begun  in  order  to  avoid  the  bar  of 
sections  318  and  319  relating  thereto.  All  of 
these  sections  must  be  read  in  connection 
with  section  312,  declaring  that  In  order  to 


set  the  various  periods  of  limitation  running 
there  must  first  be  a  cause  of  action;  that 
the  period  begins  to  run  only  "after  the 
cause  of  action  shall  have  accrued."  This  Is 
a  necessary  condition  to  the  application  of 
section  322;  the  occupancy  must  be  of  such 
a  character  that  It  would  constitute  A  cause 
of  action  by  the  owner  of  the  senior  title.  If 
the  boundaries  In  the  confiictlng  deeds  are 
coterminous,  the  occupancy  of  any  part  of 
the  tract  by  the  owner  of  the  Jiinlor  title  Is 
an  Invasion  of  the  right  of  the  previous  gran- 
tee and  creates  a  cause  of  action  in  his 
favor.  In  such  a  case  the  constructive  ad- 
verse possession  extends  to  the  entire  tract 
But  If  the  boundaries  given  In  the  respective 
deeds  of  the  two  claimants  are  not  cotermi- 
nous, but  only  Interfere^  the  senior  owner  has 
no  cause  of  action, -and,  consequently,  there 
is  no  constructive  possession  against  him, 
unless  some  part  of  the  land  embraced  In  his 
deed  Is  occupied  by  the  Junior  holder.  This 
proposition  was  well  established  at  the  time 
the  Code  provision  was  adopted,  and  wQl  be 
found  declared  In  the  following  cases:  White 
V.  Burnley,  61  V.  S.  (20  How.)  261,  15  L.  Ed. 
886;  Bailey  v.  Carleton,  12  N.  H.  9,  37  Am. 
Dea  140;.  Turner  v.  Moor^  81  Tex.  206,  16 
S.  W.  929 ;  Parker  y.  Bains,  58  Tex.  18;  s.  c., 
65  Tex.  605 ;  Trimble  v.  Smith,  7  Ky.  (4  Bibb) 
257;  Pogue  v.  McKee,  10  Ky.  (3  A  K.  Marsh.) 
128;  Fox  V.  HInton,  7  Ky.  (4  Bibb)  561;  Tal- 
bot V.  McGavock,  9  Tenn.  (1  Terg.)  275;  8 
Wash.  Reel  Prop.  (6th  Ed.)  {  1984.  In  Sedg- 
wick ft  Walt  on  Trial  of  TlUe,  |  770,  the 
authors  say: 

"An  actual  entry  and  disseisin  of  the  true 
owner  by  the  adverse  claimant  under  a  paper 
title  is  therefore  necessary  for  the  latter  to  ac- 
quire any  constructive  possession  under  it" 

In  Bailey  v.  Carleton,  supra,  the  court  says 
that  the  principles  upon  which  the  rule  is 
founded  are  "that  the  entry  and  possession 
of  the  party  is  notice  to  the  owner  of  a 
claim  asserted  to  his  land,"  and  that.  If  he 
makes  no  objection  within  the  period  of  lim- 
itation, "he  may  well  be  presumed  to  have 
made  some  grant,"  and,  further: 

"We  are  of  opinion  that  the  rule  cannot  apply 
to  a  case  where  a  party,  having  a  deed  which 
embraces  land  to  which  his  grantor  had  good 
title,  and  other  land  to  which  he  bad  no  right 
enters  into  and  possesses  that  portion  of  the 
land  which  bis  grantor  owned,  but  makes  no 
entry  into  that  part  which  he  could  not  lawful- 
ly convey.  There  is  no  notice  in  such  case  to 
the  owner  of  land  thus  embraced  in  the  deed  and 
no  possession  which  can  be  deemed  adverse  to 
him,"  and  that  in  order  to  give  the  entry  the 
character  of  a  disseisin  of  the  true  owner, 
"there  must  be  actual  possession  of  some  por- 
tion of  the  land  of  such  owner,  and  that  of  a 
nature  to  give  notice  of  an  adverse  claim." 

In  that  case  there  were  adjoining  lots 
with  separate  descriptions.  Bnt,  as  the  quo- 
tation shows,  the  reasoning  does  not  pro- 
ceed upon  that  fact  as  a  basis.  Speaking  of 
a  case  of  interfering  boundaries,  the  Supreme 
Court  of  Texas  said: 

"A  condition  precedent  to  the  operation  of 
the  statute  of  Hmitatiuns  is  possession,  'actual, 
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visible,  notorloas,  distinct,  and  hostile.'  In 
this  case,  as  against  the  tme  owner,  no  such 
poesession  was  taken." 

The  possession  of  the  adverse  occupant  did 
not  Include  any  part  of  the  overlap.  Turner 
V.  Moore,  supra.  The  other  cases  dted  In- 
volved interfering  txrandaries  and  In  thia  re- 
spect were  practically  identical  with  the  case 
at  bar. 

The  appellant  endeavors  to  avoid  the  force 
of  these  dedstona  by  the  claim  that  in  those 
states  adverse  poesession  gains  title  only  to 
the  part  actually  occupied.  But  this  is  not 
the  case.  The  rule  regarding  occupancy  un- 
der color  of  title  is  substantially  the  same  as 
here.  The  condition  precedent  here  involved 
was  recognized  in  this  state  In  Kimball  ▼. 
Stormer,  65  CaL  120,  3  Pac  411,  where  the 
court  said: 

"It  is  anparent  that,  for  a  person  to  acquire 
a  constructive  adverse  possession  of  land,  he 
must  actually  oust  the  true  owner  of  some  part 
of  his  land." 

Any  other  mle  wonid  be  In  some  cases 
productive  of  great  injustice.  One  could  be 
deprived  of  title  to  hla  land  without  ever 
having  actual  notice  that  his  title  was  dis- 
puted or  claimed,,  and  with  no  visible  inva- 
sion of  his  premises.  The  present  case  Is  a 
good  Illustration  of  the  consequences  that 
would  ensn&  The  strip  in  dispute  bounded 
upon  tidewat^.  The  actual  occupancy  main- 
ly relied  on  by  appellants  consisted  of  a 
railroad  and  appurtenances  situated  a  mile 
distant  and  across  an  estuary  of  the  bay.  It 
did  not  give  the  least  indication  of  a  daim  to 
the  land  along  the  meander  line  of  the  estu- 
ary and  on  the  opposite  side  thereof. 

We  condude  therefore  that  the  opening 
clause  of  section  822  reading  as  follows, 
"When  It  appears  that  the  occupant,  or  those 
under  whom  he  claims,  entered  Into  the  pos- 
session of  the  property  under  dalm  of  title," 
must  be  understood  to  refer  to  the  "property" 
of  the  opposing  owner,  as  diatlnguished  from 
that  described  In  the  Instnunent  constituting 
the  color  of  title;  that  the  "property,"  upon 
which  he  must  enter  to  start  his  adverse 
claim  against  the  true  owner,  must  be  some 
part  of  the  property  of  that  owner.  It  is 
the  true  owner  whose  title  is  to  be  destroyed, 
and  It  is  some  part  of  his  rightful  ownership 
which  must  be  invaded.  Once  that  is  done, 
the  adverse  daim  extends  to  all  of  the  true 
owner's  land  embraced  within  the  junior  con- 
veyance; but,  until  that  is  done,  the  section 
has  no  application. 

The  judgment  and  order  are  affirmed. 

We  concur:  ANGKLIiOTTI,  G  J. ;  SLOSS, 
J.;  HENSHAW,  J.;  MELVIN,  J.;  LOBI- 
GAN,  J. 


(US  OaL  BSD) 

DB  WATSON  V.  SAN  PEDEO,  L.  A.  ft  S.  U 

B.  CO.     (L.  A.  8300.) 
(Supreme  Court  of  Oalifomia.^  March  4,  1915.) 

BOUKDABIES      9=»3    —    IBRE017I.AB     NAT0BAL 

BOUNnABY— Stbaiobt  Cottbses. 

Where  a  deed  gives  the  south  boundary  of 
a  city,  which  ia  the  high  tide  line  of  a  bay,'  an 
irregular  boundary,  as  the  iMundary  between 
the  points  B  and  C  of  the  land  conveyed,  such 
boundary  is  not  changed  by  the  additional  de- 
scription by  straight  courses. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {{  S-41;   Dec.  Dig.  «=>S.] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County ;  Frank  O.  Finlayson,  Judge. 

Action  by  Marie  Dolores  D.  De  Watson,  a 
widow,  against  the  San  Pedro,  Los  Angeles  & 
Salt  Lake  Railroad  Company.  From  an  ad- 
verse judgment  and  order,  defendant  ap- 
peals.   Affirmed. 

A.  S.  Halsted.  W.  F.  Palmer,  F.  A.  Waters, 
and  Wilfred  M.  Peck,  all  of  Loa  Angeles,  for 
appellant.  Woodruff  ft  McOlure^  of  Los  An- 
gdes,  for  respondent. 

PER  cnRIAM.  With  one  exception,  the 
questions  in  this  case  are  the  same  as  those 
considered  and  dedded  in  Wheatley  v.  San 
PedrOk  Los  Angeles  ft  Salt  Lake  Railroad 
Company  (L.  A.  No.  3299),  147  Pac.  135,  this 
day  decided.  Upon  the  authority  of  that 
case  those  questions  are  determined  against 
the  appellant 

In  this  case  the  plalntifl  was  one  of  the 
grantors  In  a  deed  under  which  the  appel- 
lant derives  title.  From  this  fact  the  appel- 
lant makes  the  additional  point  that  she  la 
estopped  by  her  deed  to  assert  a  dalm  to  the 
land  in  controversy.  This  proposition  is  bas- 
ed upon  the  theory  that  the  deed  executed  by 
her  conveyed  title  to  the  grantee  to  the  strip 
of  land  between  the  straight  line  from  B  to 
O  referred  to  in  the  oplnl>>n  in  the  Wheatley 
Case,  and  the  tide  line  to  the  south  of  It 
Thia  daim  is  without  foundation.  The 
boundary  of  the  land  described  In  her  deed 
to  the  Terminal  Land  Company  was  not,  as 
appellant  claims,  the  straight  line  extending 
from  B  to  C,  but  was  the  south  boundary  of 
Wilmington  itself;  that  Is  to  say,  the  adual 
high  tide  line  of  the  bay.  That  deed  pre- 
sents the  familiar  case  of  an  irregular  bound- 
ary located  by  means  of  a  meander  line  giv- 
ing straight  courses  from  point  to  point  along 
the  Irregular  line  to  be  located  thereby.  In 
such  cases  the  boundary  extends  to  the  Ir- 
regular natural  object  which  is  meandered  by 
the  straight  coursea  See  Wood  v.  Appal,  68 
Pa.  221 ;   1  Jones  on  Real  Prop,  i  491. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 
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am  (M.  «M) 

FLINT  ▼.   SAN  PEDRO,  L.  A.  ft  S.  L.  B. 

GO.    (li.  A.  S29a) 
(Sapreme  Oonrt  of  OaHfomia.    March  4,  l^US.) 

In  Bank.  Appeal  from  Snperior  Court,  Los 
Angeles  Coontr;    FtAnk  G.  Finlayaon,  Judge. 

Action  by  George  C.  Flint  against  the  San 
Pedro,  liOB  Angeles  &  Salt  Lake  Railroad  Com- 
pany. From  an  adverse  judgment  and  order, 
defenidant  appeals.    ASSrmed. 

W.  F.  Palmer,  P.  A.  Waters,  and  Wilfred  M. 
Peck,  all  of  hot  Angeles,  for  appellant.  Wood- 
ruff &  McClure,  of  Lo«  Angeles,  for  respondent 

PER  CURIAM.  The  qnestiona  in  this  cas^ 
based  upon  similar  facts,  are  considered  and 
decided  in  the  ease  of  Wheatlejr  y.  San  Pedro, 
Los  Angeles  &  Salt  Lake  Railroad  Company 
(L.  A.  ^o.  3299)  147  Pac.  135,  this  day  decidei 
L'pon  the  authority  of  that  decision,  the  judg- 
ment and  order  denying  a  new  trial  are  af- 
firmed. 


an  Cal.  E21) 

PATTON  et  aL  t.  CITY  OP  WILMINGTON 

et  aL    (L.  A.  8485.) 
(Supreme  Court  of  California.    March  4,  1916.) 

1.  POBUO   IjAMDB    «=>144— SAUB— XlDKI.A.NDa. 

A  sale  by  the  state  of  uplands  and  adjoin- 
ing tidelands  being  void  as  to  the  tidelands,  be- 
cause they  were  within  two  miles  of  an  incor- 
porated town,  and  so  reserved  from  sale,  sub- 
sequent repeal  of  the  incorporation  of  the  town 
would  not  vest  title  to  the  tidelands  in  such 
purchasers. 

[Bi.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  H  S81-399 ;   Dec.  Dig.  «=>144.] 

2.  Naviqabib    Waters    «»44  —  Ripabian 

OWUBRB— ACCBKnOHB. 

Accretions,  caused  bv  an  embankment  built 
by  a  railroad  across  tidelands  under  license 
from  the  state,  do  not  inure  as  such  to  the  own- 
er of  the  upland,  so  as  to  divest  the  state  of 
title  to  tidelanda  so  covered. 

[Ed.  Note.— For  other  cases,  see  Navirable 
Waters,  Cent  Dig.  U  268-278.  281,  282;  Dec 
Dig.  <S=944.] 

3.  Navioablx    Watebs    4=>44  —  Ripabiar 
Owners— FnxxD  in  Tidelands. 

That  the  city,  to  which  the  sute  grants 
tidelands  in  trust  (or  the  purposes  of  public 
navigation  and  conunerce,  to  fit  it  for  such  pur- 
poses, fills  in  along  the  shore,  does  not  have  the 
effect  of  passing  to  the  owner  of  the  upland 
the  title  to  the  tidelands  so  filled. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  Si  266-278,  281,  282;  Dec. 
Dig.  <8=»44.1 

4.  NAVioABUt    Watebs    4=33^  —  RiFABiAir 
OwxEBs— Tidelands. 

All  rights  of  riparian  owners  over  adjacent 
tidelands  are  subject  to  the  public  easements 
for  the  purposes  of  navigation,  and  must  yield 
thereto  when  asserted  by  .the  state  or  its  agen- 
cies. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  «  21,  68,  82,  108,  112,  117, 
127,  239-244;    Dec.  Dig.  «:b39.] 

fi.  Advebse  Pobbessiom  «=»7— Tidxlands. 

No  title  to  tidelands  can  be  acquired  by 
idrerse  possession  against  the  state. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  Si  24-42;    Dec  Dig.  «s»7.] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County ;  Walter  Bordwell,  Judge. 

Action  by  Rutb  Patton  and  others  against 
the  City  of  Wilmington  and  another.    From 


an  advetM  Judgment,  plaintiffs  appeaL    At' 
firmed. 

Smith,  Miller  &  Pbelps;  of  Los  Angles,  .for 
appellants:  John  W.  Shenk,  City  Atty.,  An- 
derson ft  Anderson,  and  Leslie  R.  Hewitt,  all 
of  Los  Angeles,  for  respondents. 

SHAW,  J.  Hie  plalntlflB  bave  appealed 
from  the  Judgment  The  city  of  Los  Angeles 
was  not  named  as  a  defendant  In  the  com- 
plaint It  was,  however,  substituted  as  de- 
fendant Instead  of  the  city  of  Wilmington. 
Thereupon  the  action  was  dismissed  as  to  all 
the  other  defendants.  The  action  proceeded 
as  an  action  between  the  plaintiffs  and  the 
dty  of  Los  Angeles  as  the  scde  defendant,  the 
cll7  filed  an  answer,  and  upon  these  plead- 
ings the  trial  took  place.  The  complaint 
states  a  cause  of  action  to  quiet  title  to  a 
tract  of  land,  a  part  of  which  lies  within  the 
bay  of  San  Pedro,  containing  about  seven 
acres,  and  incidentally  to  enjoin  the  defend- 
ants from  removing  the  soil  therefrom  and 
from  depositing  soil  thereon,  and  for  dam- 
ages. The  pleading  of  the  city  of  Los  Angeles 
denies  the  plaintiffs'  title  and  the  alleged 
trespasses  and  damages.  It  further  alleges 
that  the  part  of  the  land  described  In  the' 
complaint  which  lies  south  of  the  southern 
boundary  line  of  the  San  Pedro  or  Dominguez 
ranch  Is  tldeland  and  Is  covered  by  the  ordi- 
nary tides  of  the  bay  of  San  Pedro.  Tliere- 
upon  it  asks  judgment  that  the  plaintiffs 
have  no  right  or  title  in  or  to  said  tldeland. 
The  findings  state  that  the  plaintiffs  are  the 
owners  of  the  part  of  the  tract  lying  north  of 
the  San  Pedro  ranch  boundary  and  that  the 
city  of  Los  Angeles  is  the  owner  of  the  part 
lying  south  of  said  line,  that  Is,  of  the  tide- 
lands,  and  is  entitled  to  the  possession  there- 
of, and  further  that  said  land  has  been  re- 
served, for  purposes  of  navigation,  by  the 
United  States  government  Judgment  was 
given  that  the  plaintiffs  are  the  owners  of 
the  said  upland  parcel  and  that  the  city  of 
Los  Angeles  is  the  owner  of  the  parcel  of 
tldeland,  in  trust  for  the  uses  set  forth  in  the 
act  of  the  Legislature  granting  said  lands  to 
the  said  dty. 

In  explanation  of  what  would  otherwise 
seem  to  be  a  finding  outside  of  the  Issues,  it 
Is  to  be  observed  that,  after  the  filing  of  the 
answer  and  before  the  trial,'  the  Legislature 
passed  the  act  of  May  1, 1911,  granting  to  the 
dty  of  Los  Angeles  all  the  right,  title,  and  in- 
terest of  the  state  in  all  the  tide  and  sub- 
merged lands  within  the  dty  boundaries,  as 
then  constituted,  which  Included  the  tldeland 
In  controversy  here,  in  trust  for  certain 
enumerated  uses  and  purposes  which  may  be 
described  in  general  terms  as  the  uses  and 
purposes  of  public  navigation  and  commerce. 
Stats.  1911,  1256.  At  the  time  of  the  trial, 
therefore,  the  city  of  Los  Angeles  had  suc- 
ceeded to  the  title  of  the  state.  The  case  is 
to  be  considered  as  a  controversy  between  the 
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plaintiffs  and  the  city  of  Los  Angeles  as  the 
successor  of  the  state.  As  this  was  shown  as 
matter  of  law,  of  which  the  court  will  talce 
Judicial  notice,  and  as  there  seems  to  have 
been  no  objection  made  In  the  court  below 
to  the  substitution  of  the  dty  of  tos  Angeles 
for  the  city  of  Wilmington,  or  to  the  filing 
of  the  answer  by  the  former,  or  to  the  suffi 
clency  thereof,  or  to  the  making  of  the  Sndlng 
of  title  in  the  former,  provided  It  Is  supiwrt- 
ed  by  the  law  and  the  evidence,  the  Irregular- 
ity of  the  proceedings  may  be  disregarded 
The  trial  manifestly  proceeded  upon  the  the- 
ory that  the  title  of  the  defendant,  under  the 
aforesaid  statute,  and  the  title  previously 
held  by  the  state  as  well,  was  In  issue. 

The  first  point  urged  is  that  the  land  south  of 
the  boundary  of  the  San  Pedro  or  DomlngTiez 
grant  is  not  tldeland.  If  ft  Is  tideland,  then, 
under  the  decisions  in  People  v.  California 
Pish  Co.,  166  Oal.  676,  138  Pac.  79,  and  the 
companion  cases  decided  at  the  same  time,  it 
was  withheld  from  sale  at  the  time  the  pred- 
ecessors In  Interest  of  the  plaintiffs  claim  to 
have  purchased  it  from  the  state,  and  the 
patents  and  purchases  made  by  them  from 
the  state  officers  are  void.  In  so  far  as  it 
proves  to  be  tldeland,  a  secondary  question 
Is  presented,  namely,  the  claim  of  the  plain- 
tiffs that  they  have  acquired  title  thereto 
from  the  state  by  prescription.  The  appel- 
lants also  claim  littoral  rights  as  owners  of 
the  upland  riparian  to  the  navigable  water. 

[1 ,2]  It  is  first  contended  that  a  part  of 
the  land  south  of  the  boundary  has  ceased 
to  be  tideland  because  of  an  accretion  to  the 
mainland  caused  by  the  erection  of  an  em- 
bankment leading  from  the  upland  by  the 
Southern  Pacific  Railroad  Company  along 
the  line  of  its  road  leading  from  the  main- 
land across  a  part  of  the  bay.  Regarding 
this  and  other  claims  of  accretions  by  and 
additions  to  the  upland,  or  because  of  erec- 
tions and  embankments  of  others.  It  is  suffi- 
cient to  say  that  the  point  assumes  that  it 
was  once  tldeland,  and  that,  this  being  so, 
it  was  reserved  from  sale,  and  was  not  alien- 
able by  any  state  officer  under  any  law,  dur- 
ing the  time  when  the  alleged  accretions  oc- 
curred, and  therefore  no  artificial  embank- 
ment, made  by  third  persons,  or  made  or  suf- 
fered by  state  officers  or  agents,  nor  any  ac- 
cretion to  the  adjacent  upland  caused  there- 
by, could  operate  to  divest  the  state  of  its 
title  to  the  tldeland  so  reserved.  There  was 
an  interval  of  nearly  a  year,  being  the  period 
between  March  12,  1887,  the  date  of  the  re- 
peal of  the  act  incorporating  Wilmington,  and 
March  1,  1888,  the  date  of  the  Incorporation 
of  the  city  of  San  Pedro,  during  which  there 
was  no  incorporated  city  or  town  within  two 
miles  of  this  land  and  it  was  free  from  the 
reservation  aforesaid.  We  do  not  think  this 
fact  could  have  effect  to  attach  to  the  upland, 
as  part  thereof,  the  previously  formed  accre- 
tions and  embankments,  or  to  divest  the  state 
of  its  title  to  the  tldeland  with  which  it  had 
not  previously  parted.    The  railroad  embank- 


ments were  made  pursuant  to  a  license  from 
the  state  under  the  Civil  Code.  We  can  see 
no  plausible  reason  for  the  contention  tliat 
the  making  of  such  embankments,  at  accre- 
tions caused  thereby,  would  operate  in  favor 
of  third  persons  to  divest  the  state  of  its  title 
to  tldelands  covered  by  the  embankment  and 
accretions  extending  out  over  It  from  the  ad- 
jacent upland,  and  transfer  the  title  to  the 
owner  of  the  upland.  The  case  of  Ledyard 
V.  Ten  Byck,  36  Barb.  (N.  Y.)  102,  cited  by 
appellants  in  support  of  the  proposition  that 
such  embankments  or  accretions  belong  to  the 
owner  of  the  adjacent  upland,  is  really  au- 
thority to  the  contrary.  That  was  a  contro- 
versy between  the  owner  of  the  upland  and 
the  owner  of  other  land  in  the  vicinity. 
What  the  court  decided  was  that  the  posses- 
sion of  the  accretions  by  the  owner  of  the 
abutting  upland  could  be  disputed  by  no  one 
except  the  state.  In  view  of  the  statute  un- 
der which  this  railroad  embankment  was 
made  and 'the  purposes  for  which  it  is  used, 
the  state  cannot  have  intended  to  put  itself 
in  the  position  of  one  who  affixes  his  property 
to  the  laud  of  another  without  an  agreement 
for  its  removal,  and  thus  to  transfer  the  af- 
fixed property  to  the  owner  of  the  land,  as 
provided  In  section  1013  of  the  Civil  Code. 
That  section  can  have  no  application  to  an 
accretion  thus  caused. 

[3]  The  appellants  also  claim  title  to  a 
part  of  the  tideland  that  has  been  filled  in 
by  the  city  of  Los  Angeles  since  its  acquisi- 
tion of  the  title,  in  the  Improvement  of  the 
land  to  fit  it  for  navigation  and  commerce^. 
The  city,  under  its  grant,  has  no  power  to- 
deal  with  the  land  otherwise.  This  change 
in  the  character  of  the  land  could  have  no 
effect  to  transfer  it  to  the  owners  of  the 
abutting  upland.  Our  conclusion,  upon  al> 
these  points,  is  that  the  land  south  of  the 
ranch  boundary  still  retains  its  character  as 
tldeland. 

[4]  With  regard  to  the  claim  of  littoral 
rights,  we  need  only  refer  to  the  discussion 
thereof  in  People  v.  Southern  Pacific  Co., 
166  Cat.  629,  138  Pac.  103,  and  in  the  more 
recent  case  of  Henry  Dalton  &  Sons  Co.  v. 
Oakland,  143  Pac.  721,  wherein  it  is  held 
that  all  rights  of  riparian  owners  over  the 
adjacent  tldelands  are  subject  to  the  public 
easements  for  the  purposes  of  navigation, 
and  must  yield  thereto  when  the  latter  are 
asserted  by  the  state  or  its  agencies. 

[5]  The  remaining  proposition  urged  for 
reversal  is  that  of  the  claim  of  the  appel- 
lants to  title  by  adverse  possession.  There  Is 
evidence  that  in  1874  the  plaintiffs'  prede- 
cessor in  interest  took  possession  of  the  part 
of  the  land  north  of  the  ranch  boundary,  un- 
der a  deed  from  Banning  &  Alexander,  pur- 
porting to  describe  and  convey  the  entire 
tract  in  controversy,  including  the  tldeland, 
and  that  said  predecessor  and  the  plaintiffs 
have  ever  since  that  date  held  possession  of 
such  upland,  claiming  title  to  the  entire- 
tract.    The  claim  is  that,  under  this  deed  and 
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possession  of  the  upland,  the  plaintiffs  hare 
for  that  period  had  constructtve  adverse  pos- 
seesion  of  the  tldeland.  If  this  is  correct, 
and  such  adverse  possession  could  lawfully 
divest  the  title  of  the  state  to  the  tldeland, 
the  plaintiff  would  thereby  have  acquired 
such  title,  and  the  judgment  awarding  said 
tldeland  to  the  dty  would  be  erroneous. 

It  1b  conceded  that  no  character  or  period 
of  adverse  possession  could  terminate  or  af- 
fect the  public  easements  for  purposes  of 
navigation  and  fishery.  It  has  long  been  the 
doctrine  in  this  state  that  no  length  of  time 
of  maintenance,  or  number  of  repetitions,  of 
wrongful  encroachments,  can  legalize  a  pub- 
lic nuisance ;  that  adverse  possession  of  land 
devoted  to  public  use  does  not  divest  the 
right  of  the  state,  or  other  public  body  cor- 
porate In  which  the  title  is  vested,  to  main- 
tain such  public  use,  nor  in  any  manner  af- 
fect the  public  right  or  the  public  use.  Peo- 
ple V.  Kerber,  152  Cal.  731,  93  Pac.  878,  and 
cases  there  dted,  to  which  may  be  added. 
Ex  parte  Taylor,  87  Cal.  95,  25  Pac.  258; 
Bowen  T.  Wendt,  108  CaL  238,  37  Pac.  149; 
Hoadley  v.  San  Francisco,  70  Cal.  324,  12 
Paa  125;  San  Francisco  v.  Itsell,  80  Cal.  59, 
22  Pac.  74 ;  San  Francisco  v,  Strant,  84  Cal. 
125,  24  Pac.  814;  People  v.  Holladay,  93  Cal. 
245,  29  Pac.  54,  27  Am.  St  Rep.  186;  Har- 
gro  V.  Hodgdon,  89  Cal.  631,  26  Pac  1106; 
Board  v.  Martin,  92  Cal.  209,  28  Pac  799. 
So  far  as  the  public  easements  and  the  right 
of  the  state  to  improve  and  control  the  land 
for  sncb  purposes  are  concerned,  therefore, 
the  claim  based  on  adverse  possession  gives 
the  plaintiffs  no  rights  whatever. 

The  theory  is  advanced  that,  although  the 
public  easements  are  not  impaired  or  af- 
fected, the  adverse  possession  is  effectual  to 
vest  In  the  possessor  the  servient  estate,  the 
fee  subject  to  the  public  easements.  The 
general  doctrine  is  that  the  title  acquired  by 
complete  adverse  possession  is  k  title  in  fee 
simple.  Wright  v.  Carillo,  22  Cal.  595;  Ar- 
rington  V.  Liscom,  34  Cal.  370;  Cannon  v. 
Stockmon,  36  Cal.  541,  95  Am.  Dec.  205.  The 
suggestion  is  that,  if  this  be  so,  the  adverse 
possession  will  be  given  effect  as  far  as  it 
can  go,  and  will  divest  that  part  of  the  es- 
tate which  the  state  had  power  to  alienate 
without  a  violation  of  its  duty  to  protect  and 
improve  the  land  in  furtherance  of  the  pub- 
lic use,  the  same  effect  that  this  court,  In 
People  V.  California  Fish  Co.,  supra,  held 
will  be  given  to  sales  of  unreserved  tidelands 
under  the  law  for  the  disposition  of  swamp 
and  tidelands ;  that  is,  to  give  the  possessor 
the  naked  title  to  the  soil  without  right  to 
interfere  with  the  public  easements. 

There  can  be  no  doubt  that  this  proposition 
has  not  heretofore  had  the  approval  of  this 
court  The  contrary  has  been  often,  in  ef- 
fect adjudged.  An  examination  of  the  cases 
above  cited  and  referred  to  shows  that  In 
many  of  them  the  decision  and  Judgment 
was,  in  effect,  a  denial  of  the  doctrine. 

In  People  v.  Kerber,  supra,  the  plaintiff 


sued  to  recover  possession  of  tidelands  in 
San  Diego  Bay.  The  defendants  denied  the 
plaintiff's  ownership  and  claimed  title  by 
prescription.  The  Judgment  in  favor  of  the 
state,  covering  the  entire  fee,  was  affirmed. 
The  defendants  had  held  possession  for  some 
15  years,  claiming  title  in  fee.  If  this  pos- 
session had  availed  to  give  them  title  by  pre- 
scription, to  the  fee,  subject  to  the  public 
easement  the  Judgment  should  at  least  have 
been  modified  so  as  to  preserve  to  them  that 
title.  It  was  a  valuable  right,  for  a  seawall 
had  been  established  by  the  state,  which,  if 
built  as  planned,  would  have  excluded  tills 
land  from  navigation,  the  public  easements 
over  it  would  have  ceased,  and  the  defend- 
ants would  have  thenceforth  held  the  land 
in  fee  simple,  free  from  the  public  right 

In  San  Leandro  v.  Le  Breton,  72  Cal.  170, 
13  Pac.  405,  a  Judgment  declaring  that  de- 
fendants could  not,  by  prescription,  become 
owners  of  land  dedicated  as  a  public  square, 
was  afBrmed.  Under  the  doctrine  claimed, 
the  adverse  possession  woald  have  given 
them  the  fee  subject  to  the  public  use.  If 
that  doctrine  had  been  sanctioned,  the  Judg- 
ment should  have  been  reversed  or  modified. 

In  Mills  V.  Los  Angeles,  90  Cal.  622,  27 
Pac  354,  an  absolute  Judgment  for  defend- 
ant, notwithstanding  the  fact  that  plaintiff 
had  held  the  land  adversely  many  years, 
was  unconditionally  affirmed,  thus  virtually 
denying  that  plaintiff  bad  acquired  any  title 
or  interest  by  the  adverse  possession,  though 
It  had  continued  Jor  more  than  10  years. 

In  Archer  v.  Salinas,  93  Cal.  47,  28  Pac 
839,  16  L.  R.  A.  145,  the  action  was  to  quiet 
title  to  land  dedicated  as  a  public  park. 
Plaintiff  bad  held  adverse  possession  for 
more  than  10  years,  but  Judgment  was  given 
for  defendant  This  Judgment  was  affirm- 
ed, with  no  provision  for  any  subordinate  es- 
tate in  Archer,  in  effect  declaring  that  he 
gained  no  right  by  the  adverse  possession. 

Home  V.  San  Francisco,  119  Cal.  534,  61 
Pac.  950,  was  in  all  respects  identical  with 
Archer  v.  Salinas  on  this  point  except  that 
the  lot  had  been  set  apart  for  a  different 
public  use.  The  cases  of  Holladay  v.  San 
Francisco,  124  Cal.  362,  57  Pac.  146,  and  San 
Francisco  v.  Sharp,  125  CaL  634,  58  Pac. 
173,  the  first  involving  land  dedicated  as  a 
park,  and  the  second  land  dedicated  as  a 
hospital  lot,  are  each  to  the  same  effect  The 
adverse  claimants  were  awarded  no  title 
whatever,  whereas,  under  this  doctrine,  they 
should  have  been  awarded  the  fee,  subject 
to  the  public  use.  These  decisions  are  all,  in 
effect,  a  denial  of  the  proposition. 

In  lolo  Co,  V.  Barney,  79  Cal.  378,  21  Pac 
833,  12  Am.  St  Rep.  162,  the  land  in  con- 
troversy had  been  dedicated  to  public  use  for 
a  county  hospital.  The  defendant  had  been 
In  possession  of  part  of  it  under  adverse 
claim  of  title,  for  15  years.  About  a  year  be- 
fore the  suit  was  begun,  the  county  hospital 
had  been  removed  from  the  tract  and  the 
actual  public  use  seems  to  have  been  then  dis- 
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continued  and  abandoned  In  fact,  tbough  tbe 
ccrart  found  tbat  there  bad  been  no  aban- 
donment of  the  rigbt  to  tbe  public  use.  Tbe 
action  was  to  quiet  title,  and  tbe  Judgment  in 
favor  of  the  plaintiff,  covering  the  entire  fee, 
was  affirmed  without  qualification. 

If  we  look  to  Uie  language  of  the  dedslona, 
we  find  many  expressions  wholly  inconsistent 
wltb  the  theory  here  advanced.  Tbe  italics 
in  tbe  subsequent  quotations  are  oura.  In 
Yisalla  V.  Jacob,  65  Gal.  434,  4  Paa  4S3,  62 
Am.  Rep.  303,  tbe  court  said: 

"The  r^;ht  of  possession  is  held  by  the  corpo- 
ration for  the  benefit  of  the  public,  and  this  rieht 
cannot  be  conveyed  to  any  private  person.  The 
tandt  so  held  are  effectually  withdrawn  from 
commerce  while  the  street  continues.  •  *  * 
As  the  manicipality  cannot  convey  the  title,  or 
release  itself  of  the  trust,  private  persons  are 
virtnally  precluded  from  acquiring  it." 

In  Tolo  Co.  ▼.  Barney,  supra,  the  court  said: 
"As  we  understand  the  decisions  of  California, 
they  place  tbe  nonrunnlng  of  the  statute  of  limi- 
tations upon  the  ground  that  the  public  is  in  the 
tise  of  the  land,  and  that  while  in  sndi  use  a 
trespasser  may  neither  erect  a  nuisance  thereon, 
nor  acquire  a  right  to  hold  the  land  based  upon 
a  supposed  grant  to  the  land  from  the  owner." 

In  Mills  T.  Los  Angeles,  supra,  the  opinion 
concludes  with  this  statement: 

"Of  course,  no  adverte  rights  could  be  acquire^ 
in  (he  property  after  it  had  become  a  public 
street" 

In  Orena  t.  Santa  Barbara,  91  OaL  681,  28 
Pac.  270,  Is  this  language: 

"If  the  premises  are  a  part  of  .the  public  street, 
there  could  be  no  adverte  possettion.  Individu- 
als may  intrude  upon  or  obstruct  a  public  thor- 
oughfare, but  the  public  cannot  be  disseised  of 
tucli  tandt,  and  such  intruder  acquires  no 
righU." 

In  San  Francisco  v.  Bradbury,  92  Cal.  418, 
28  Pac.  805,  speaking  of  land  reserved  for 
public  use,  this  Is  said: 

"An  individual  could  not  by  mere  adverse  pos- 
session acquire  any  title  to  such  land,  or  invoke 
the  aid  of  the  statute  of  limitations  as  a  defense 
to  its  recovery." 

In  Board  v.  Martin,  supra,  92  Gal.  at  page 
217,  28  Pac.  802,  on  tbe  same  point  It  Is  said: 

"The  lands  so  reserved  could  not  thereafter 
have  been  divested  by  any  adverse  possession." 

In  Archer  t.  SaUuas,  supra,  93  Cal.  51,  28 
Paa  at  page  841,  16  U  R.  A.  145: 

"The  property  dedicated  has  become  puiUc 
property,  impressed  with  the  use  for  which  It 
was  dedicated,  and  neither  can  the  public  divert 
it  from  that  use,  nor  can  it  be  lost  by  adverse 
possession." 

In  Ames  t.  San  Diego,  101  Cal.  894,  85  Pac. 
1000,  It  Is  'said  that  land  held  by  a  dty  in 
trust  for  a  public  use  *^:annot  be  alienated  by 
the  dty,  and  the  title  of  the  public  thereto 
cannot  be  lost  by  a  possession  adverse  to  the 
dty." 

In  Southern  Pacific  Co.  v.  Hyatt,  132  Cal. 
244,  64  Pac.  274,  64  L.  R.  A.  522,  the  court 
says: 

"Individuals  may  intrude  upon  or  obstruct  the 
public  thoroughfare,  but  cannot  acquire  title  by 
prescription." 

And  Anally,  in  People  ▼.  Kerber,  supra,  tbe 
subject  is  treated  at  length  in  a  case  where, 


as  above  stated,  tbe  subordinate  estate  was 
Involved  and  was  of  Immediately  prospective 
value.  Speaking  In  terms  of  "tldelands,"  and 
not  merely  of  the  public  easements  therein, 
tbe  court  says  (152  Cal.  733,  93  Pac.  879): 

"And  when  such  tidelands  are  situated  in  • 
navigable  bay  and  constitute  a  part  of  the  water- 
front thereof,  as  is  the  case  here,  they  constitute 
property  devoted  to  the  public  nse,  of  whidi 
private  persons  cannot  obtain  title  by  prescrip- 
tion, founded  upon  adverse  occupancy  for  th* 
period  prescribed  by  the  statute  of  Umltationa. 
*  •  •  Property  thus  held  by  the  state  in  trust 
for  public  nse  cannot  be  gained  by  adverse  pos- 
session, and  the  statute  of  limitations  does  not 
apply  to  an  action  by  tlie  state  or  its  agents 
to  recover  such  property  from  one  using  it  for 
private  purposes  not  consistent  with  the  public 
nse." 

And  referring  to  the  abandonment  of  the 
public  use,  after  saying  that  upMi  sudi  aban- 
donment the  state  will  hold  the  land  as  a 
proprietor  and  not  as  a  public  agent  tn  diarge 
of  a  public  use,  the  opinion  proceeds: 

"If  an  adverse  {wssession  can  be  maintained, 
or  if  the  statute  of  limitations  can  run  against 
the  state,  in  regard  to  such  proprietary  proper- 
ty, it  will  begin  from  the  date  when  die  public 
nse  ceased  and  not  before" 

Farther  referring  to  the  proTiaions  of  tbe 
Constltutl<»  withholding  from  grant  or  sale 
"all  tldelands"  within  two  miles  of  any  in- 
corporated dty  or  town"  fronting  on  naviga- 
ble waters,  the  opinion  proceeds  to  say  that: 

Such  property  "cannot  without  an  amend- 
ment of  the  Constitution  be  disposed  of  by  the 
state  in  any  manner,  except  in  furtherance  of 
the  purpose  of  navigation  to  which  it  is  dedi- 
cated. *  •  •  If  the  state  is  without  power  tty 
dispose  of  this  land  for  private  use  at  all,  its  of- 
ficers and  agents  must  be  without  power  to- 
make  a  virtual  disposition  of  it  by  their  neglect 
in  permitting  private  persons  to  occupy  it  for 
a  period  of  10  years,  under  daim  of  ownership, 
and  thus  giving  such  persona  an  opportunity^  to 
invoke  for  their  benefit  a  legislative  declaration 
that  such  occupancy  will  bar  the  state  of  its  ti- 
tle. ••  •  In  this  view  of  the  case,  it  is  im- 
material whether  title  by  prescription  under  th» 
code  is,  or  is  not,  founded  upon  tiie  presumption 
that  the  possession  was  originally  taken  under 
a  grant  which  has  l)een  lost  in  the  lapse  of  time, 
as  was  the  case  at  common  law,  even  if  it  were 
conceded  that  the  rule  that  there  can  be  no  ad- 
verse possession  of  property  devoted  to  publie 
use  did  not  apply  to  this  land." 

In  considering  the  eftect  ml  these  state- 
ments, it  must  be  remembered  that.  In  order 
to  sustain  the  Judgment  of  the  lower  court  In 
tliat  case,  it  was  necessary  to  e&tablisb  tbe 
proposition  that  the  defendants  had  not,  by 
tbdr  admitted  adverse  possession,  acquired 
any  title,  interest,  or  estate  whatever  in  the- 
land.  They  asserted  title,  and.  If  they  bad 
shown  any  interest.  It  would  have  been  neces- 
sary to  modify  or  reverse  the  Judgment  The 
decision  must  be  deemed  to  hold  tbat  they 
did  not  acquire  a  subordinate  estate  subject 
to  the  public  easement,  nor  any  estate  of  any 
character. 

From  this  review  of  tbe  decisions,  it  ia- 
oertaln  tbat  it  has  hitherto  been  the  opinion 
of  this  court,  many  times  reiterated,  that 
possession  under  adverse  claim  of  title,  of 
land  devoted  to  public  use  at  the  time,  is- 
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irtioUj  Ineffectoal,  not  only  upon  the  public 
use  or  easement,  but  also  upon  the  title  to 
the  soil,  or  land,  Including  the  public  ease- 
ment and  every  subordinate  estate,  as  well. 
Against  the  force  of  these  decisions  the 
ftrgument  seems  to  be  that  as  In  the  recent 
decision  in  People  v.  California  Fish  Co., 
supra,  we  declared  that  a  sale  of  tideland, 
in  pursuance  of  the  swamp  and  tideland  provi- 
sions  of  the  Political  Code,  while  not  a  dis- 
position of  the  public  easement  or  a  discon- 
tinuance of  the  use  for  navigation  was  never- 
tbelefis  a  valid  transfer  of  the  subordinate  es- 
tate, and  since  it  is  well  settled  that  a  prescrip- 
tive  title  is  a  title  in  fee  simple,  as  against 
all  upon  whom  prescription  is  effective,  we 
must  now  hold  that  prescription  runs  against 
the  state  with  respect  to  the  subordinate 
estate  and  Is  sufficient  to  divest  It  of  title  to 
that  interest  We  do  not  think  the  conclu- 
sion is  necessary  or  reasonable.  Mainly  be- 
cause of  the  entire  absence  of  anything  in 
the  swamp  land  laws  purporting  to  deal  with 
the  subject  of  navigation,  or  to  protect,  pre- 
serve or  provide  fiir  it,  or  to  show  a  design 
to  execnte  the  pnUic  trust  upon  which  the 
state  holds  tideland  In  the  Interest  of  navi- 
gation, we  held  in  that  case  that  such  a 
sale  did  not  affect  the  public  easement.  But, 
because  the  law  clearly  indicated  the  In- 
toit  and  purpose  to  dispose  of  some  estate 
In  the  land,  we  gave  it  effect  upon  the  sub- 
ordinate estate  only,  the  -  title  to  the  soil 
subject  to  the  public  easement  The  cases 
are  not  analogous  or  paralleL  There  is 
nothing  In  our  law  from  which  It  can  be 
reasonably  Inferred  that  the  state  Intends 
that  adverse  possession  shall  operate  against 
the  subordinate  estate  in  cases  in  which  it 
Is  inoperative  upon  the  public  use.  Such 
possession  is  a  plain  trespass  upon  the  pub- 
lic easement,  an  easement  to  the  enjoyment 
of  which  actual  possession  is  necessary.  The 
proposition  requires  us  to  say  that  a  pos- 
session which  Is  entirely  Ineffective  against 
the  public  right  which  involves  possession 
is  at  the  same  time  silently  working  upon 
the  servient  estate  which  it  does  not  in  any 
practical  manner  disturb  so  long  as  the  pub- 
lic easement  exists.  This  is  in  direct  con- 
travention of  the  well-established  principle 
that  nothing  can  be  taken  by  Implication 
against  the  state,  that  it  will  not  l>e  presumed 
to  have  intended  to  divest  itself  of  its  prop 
erty,  unless  such  intent  is  expressed  in  terms 
or  necessarily  implied  from  the  words  used. 
Oakland  v.  Oakland  W.  F.  Co.,  118  Cal.  171, 
50  Pac.  277;  Clark  v.  Los  Angeles,  160  Cal. 
89,  lie  Pac.  722;  Helena  W.  Co.  v.  Helena, 
195  D.  S.  392,  25  Sup.  Ct  40,  49  L.  Ed.  245; 
Enoxvllle  v.  Knoxvllle,  200  U.  S.  33,  26  Sup. 
CL  224,  60  L.  Ed.  353.  This  principle  Is 
more  frequently  applied  to  public  statutes 
or  express  grants,  but  we  see  no  reason  why 
it  does  not  also  apply  to  acts  in  pals  whereby 
public  property  may  be  taken.  The  conduct 
of  public  officers  in  charge  of  these  lands 
in  falling  to  dispossess  trespassers,  clearly, 
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iB  no  evidence  of  an  Intent  of  the  state  to 
dispose  of  any  interest  therein.  We  regard 
this  argument  as  wholly  insufficient  to  Jus- 
tify a  disregard  of  the  numerous  precedents 
and  declarations  to  the  contrary  in  our  deci- 
sions. 

Moreover,  It  is  not  in  accord  with  the  rea- 
sons upon  which  the  rule  that  adverse  pos- 
session does  not  affect  land  devoted  to  pnbUc 
use  rests.    Upon  this  point  it  has  been  said: 

"Tbe  distinction  between  public  rights  and 
private  ones  is  quite  natural  Every  man  must 
look  to  his  rights;  but  in  the  case  of  public 
rights,  where  no  Individual  has  a  prior  right  or 
interest,  distinct  from  hie  fellows,  where  he  can 
bring  no  action  for  a  public  nuisance,  acquies- 
cence— silence — goes  for  nothing.  No  man  wish- 
es in  such  a  case  to  single  out  himself,  and  to 
be  the  actor  against  his  neighbor;  what  is 
every  one's  concern  is  no  one's  concern,  and 
therefore  it  is  that  length  of  time  is  no  answer 
to  a  public  prosecution  for  a  public  injury." 
Commonwealth  v.  McDonald,  16  Serg.  k  R. 
(Pa.)  894 

True,  this  was  said  In  a  case  where 
the  defendant  was  prosecuted  for  obstruct- 
ing a  public  highway ;  public  right  alone 
was  Involved ;  but  no  distinction  between  the 
pnbUc  easement  and  the  subordinate  estate 
was  mentioned.  And  In  dvll  cases  similar 
reasons  are  given. 

In  Almy  v.  Church,  18  B.  I.  187,  26  AtL 
58,  the  court  said  that  the  grounds  of  the 
doctrine  "are  variously  stated,  as:  That  an 
obstruction  Is  a  nuisance  and  no  nuisance 
can  ripen  Into  a  right;  that  Individuals  may 
reasonably  be  held  to  a  limited  period  to 
enforce  the^r  rights  against  adverse  occu- 
l>ant8,  because  they  have  an  interest  suffi- 
cient to  make  them  vigilant;  while  in  public 
rights  of  property,  each  individual  feels  but 
a  slight  interest  and  will  tolerate  a  manifest 
encroachment  rather  than  seek  a  dispute  to 
set  It  right;  that  public  policy  requires  the 
preservation  of  public  rights;  and  that  a 
municipality  cannot  by  permissive  neglect 
invest  an  Intruder  with  title  to  a  public 
highway."  The  main  idea  seems  to  be  that 
a  hostile  occupancy  of  land  devoted  to  a 
public  use  cannot  be  allowed  to  initiate  an 
effective  adverse  possession,  the  reason  be- 
ing that  land  so  used  is  not  ordinarily  as 
well  guarded  against  Intruders  as  proprie- 
tary land  or  land  in  private  ownership.  The 
reason  applies  to  the  underlying  estate  as 
forcibly  as  to  the  public  easement. 

And,  lastly.  It  cannot  be  said  that  the  rule 
so  long  followed  has  been  productive  of 
such  injury  or  Injustice  that  public  poll<7 
requires  its  abrogation.  Almost  invariably 
an  adverse  possession  of  land  is  manifested 
by  acts  occurring  only  on  tbe  surface  and 
consists  solely  of  the  control  of  the  surface. 
The  subordinate  estate,  the  estate  which  can 
be  enjoyed  without  control  of  the  surface. 
Is  not  disturbed  or  Injured  in  any  manner 
by  the  ordinary  or  usual  adverse  possession. 
Where,  under  tbe  law,  tbe  hostile  possession 
cannot  operate  upon  the  easement  for  tbe 
enjoyment  of  which  the  surface  is  necessary, 
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and  where  no  notice  of  any  claim  to  the  ser- 
vient estate  Is  brought  home  to  the  owner 
thereof,  It  would  not  occur  to  the  ordinary 
mind  that  such  possession  would  alTect  or 
direst  such  servient  estate.  To  declare  that 
it  does  would '  cause  injustice  oftener  than 
It  would  prevent  It 

All  these  considerations  are  emphasized  by 
the  character  of  the  possession  upon  which 
this  hostile  claim  Is  asserted.  There  has 
been  no  actual  occupancy  of  this  tideland 
by  the  plaintiffs  or  their  predecessors  in  in- 
terest Their  claim  is  based  on  the  fact 
that  the  lines  of  the  deed  under  which  they 
claim  extended  out  into  the  bay  and  included 
this  tideland.  If  such  constructive  posses- 
sion were  allowed  to  accrue  into  a  title,  all 
that  would  be  necessary  to  divest  the  state 
of  the  fee  in  the  soil  under  the  tidewater 
would  be  to  go  into  possession  of  upland 
under  a  deed  which  included  any  desired 
area  of  the  soil  under  the  ocean,  claimins 
title  to  the  entire  tract  and  bold  the  posses- 
sion for  the  required  time.  The  plaintUFs 
claim  that  there  was  evidence  of  actual  pos- 
session; but  we  find  that  it  consisted  of 
mere  occasional  passage  across  the  tideland 
to  deep  water,  and  we  cannot  say  that  the 
implied  finding  on  this  point  was  contrary  to 
the  evidence.    We  find  no  error  In  the  record. 

The  Judgment  is  affirmed. 

I  concur:  SLOSS,  J. 

ANGEULOTTI,  C.  J.  I  concur  in  the  Judg- 
ment, and  In  the  opinion,  except  in  so  far 
as  It  deals  with  the  question  of  the  elTect  of 
the  statute  of  limitations.  I  am  not  pre- 
pared to  bold  that  the  statute  will  not  run 
against  the  state  as  to  tideland  with  respect 
to  the  subordinate  estate  which  It  holds  in 
a  proprietary  capacity,  and  which  it  may 
convey  subject  to  the  paramount  trust  under 
which  the  state  holds  all  tideland.  This  pre- 
cise question,  discussed  at  great  length  In  the 
opinion,  has  never  been  expressly  decided, 
and  I  do  not  think  the  conclusion  reached 
by  Mr.  Justice  SHAW  is  at  all  compelled  by 
any  previous  expression  of  this  court  Of 
course,  it  was  Involved  lu  one  or  two  of  the 
cases  cited,  though  probably  never  argued, 
and  certainly  never  discussed  in  any  opinion. 

A  discussion  of  this  question  Is  entirely 
unnecessary  In  tuis  case.  It  appears  here, 
as  stated  in  the  opinion,  that  the  implied 
finding  that  the  plaintiffs  and  their  predeces- 
sor have  not  hud  actual  possession  of  any 
of  the  tideland  is  sufficiently  sustained  by 
the  evidence.  Their  real  claim  is  that  by 
virtue  of  a  deed  purporting  to  describe  and 
convey  to  their  predecessor  such  tideland 
and  adjoining  upland,  the  grantors  being  the 
owners  of  the  upland,  the  subsequent  pos- 
session by  their  predecessor  and  themselves 
of  the  upland  carried  constructive  possession 
of  the  tideland.  That  such  a  claim  is  with- 
out good  foundation  is  expressly  held  in 
Wheatley  r.  San  Pedro,  etc.,  R.  R.  Co.,  147 


Pac.  135,  L.  A.  Xo.  3299,  decided  March  4, 
1915,  where  the  question  Is  exhaustively  dis- 
cussed, and  it  is  not  necessary  to  say  more 
on  the  subject  here.  This  sufficiently  dis- 
poses of'  the  contentions  of  plaintiff  herein 
based  on  a  claim  by  prescription  or  under 
the  statute  of  limitations. 

HBNSHAW,  J.  I  concur  in  the  Judgment, 
but  for  reasons  quite  distinct  from  those  an- 
nounced in  th"e  prevailing  opinion.  The  effort 
of  appellants  in  this  case  was  directed  to 
establishing  that  they  had  acquired  some 
sort  of  a  prescriptive  title  to  the  lands  in 
question — a  fee  growing  out  of  the  Just  priva- 
tum which  is  subject  to  the  public  control  of 
the  state  under  the  Jus  publicum.  It  is  learn- 
edly argued,  with  an  elaborate  review  of  the 
authorities,  that  "this  proposition  has  not 
heretofore  had  the  approval  of  this  court" 
and  pains  are  taken  to  show  that  certain 
Judgments  of  this  court  have  been  given 
which  could  not  have  been  given  if  the  right 
to  acquire  such  a  title  existed.  All  this  ar- 
gument is  superfluous  in  view  of  the  fact  that 
no  court  nor  Jurisconsult  ever  conceived  of 
the  possibility  of  the  existence  of  such  a 
split  fee  until  it  was  declared,  or  rather,  I 
should  say,  was  created  by  this  court  in 
People  V.  California  Fish  Co.,  138  Pac.  79, 
and  People  t.  Southern  Pacific  R.  R.  Co.,  138 
Pac.  94,  166  Cal.  576  et  seq.  In  those  cases 
the  people  of  California  were  for  the  first 
time  advised  that  this  state,  in  offering  for 
sale  the  fee  of  certain  of  its  tldelands,  with- 
out the  slightest  reservation  of  any  rights  in 
the  act  authorizing  the  sale,  and  in  making 
grants  and  patents  of  these  lands,  without 
the  suggestion  -of  a  reservation  or  limita- 
tion upon  the  title,  and  in  taking  its  citi- 
zens' money,  under  these  circumstances  was 
practicing  the  art  of  a  Jeremy  Dlddler  by 
hoodwinking  Its  citizens  into  the  belief  that 
they  were  acquiring  a  fee  simple  to  lands, 
whereas  in  fact  they  were  but  acquiring  a 
nondescript  Jus  privatum  which  entitled  them 
to  use  the  lands  until  the  state  should  re- 
take them.  The  reason  why  no  one  of  our 
early  cases  gives  consideration  to  the  propo- 
sition of  this  divided  fee — the  reason  why 
no  lawyer  ever  advanced  It  for  the  consider- 
ation of  this  court — Is  that  it  first  came  Into 
existence  in  the  law  as  the  creation  of  this 
court  In  1913.  Indeed,  it  is  said  in  the  cases 
above  referred  to  that  in  our  earlier  deci- 
sions "the  double  right  of  the  state,  private 
and  public,  does  not  seem  to  have  been  sug- 
gested or  considered."  What  more  natural, 
since  the  creation  by  construction  put  on  our 
tideland  statute  of  this  novel  character  of 
estate,  than  that  litigants  should  come  to 
this  court  for  further  definition  of  it  and 
further  light  as  to  the  method  of  Its  acquisi- 
tion? Therefore  it  seems  to  me  a  wholly 
unsatisfying  answer  to  such  litigants  to  say 
that  because  a  title  by  prescription  embraces 
the  whole  fee,  and  that  because  our  earlier 
decisions  do  not  recognize  that  one  may  ac- 
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qutre  a  partial  fee  "snbjeet  to  a  governmental 
right,  their  appeals  are  groundless.  If  there 
be  sn(4i  a  divided  fee  as  that  which  this 
court  has  said  exists,  why  should  not  the 
right  to  acquire  It  be  open  to  every  one  as 
is  their  right  to  acquire  any  other  property 
by  tile  same  means?  This  is  but  the  first 
of  many  questions  that  are  certain  to  arise 
under  this  newly  created  fictional  fee.  The 
true  and  simple  answer,  under  long  and  well- 
established  principles  of  law,  is  that  there 
Is  no  such  divided  fee.  That  title  to  public 
land  may  not  be  acquired  by  prescription  or 
adverse  possession  does  not  call  for  any  re- 
fined and  meticulous  reasoning,  made  neces- 
sary only  by  our  new  creation,  but  may  still 
rest  safely  upon  the  old  familiar  principles 
that  one  who  by  occupancy,  however  open,  teles 
to  gain  an  exclusive  right  in  such  lands,  is 
maintaining  a  continuous  public  nuisance 
in  the  first  place,  and,  in  the  second  place, 
regardless  of  the  length  of  time  of  such  oc- 
cupancy, he  will  not  be  protected  against 
the  state  for  his  Invasion  of  Its  rights,  for 
the  reason  that  under  such  circumstances  the 
state  Is  never  charged  with  notice  that  its 
rights  are  Invaded.  Wherefore,  and  still 
applying  these  old  and  familiar  principles,  if 
the  asserted  occupancy  of  the  appellants  was 
constructive  merely,  manifestly  no  prescrip- 
tive title  could  be  acquired.  If  the  occupancy 
was  actual  and  visible,  then,  if  not  under 
license  or  grant  of  the  state.  It  was  a  mere 
purpresture,  subject  to  abatement  at  any  time 
at  the  will  of  tibe  state.  For  these  reasons 
I  concnr  In  the  Judgment. 

We  concur:    MELVIN,  J. ;  LOBIGAN,  J. 


(1£9  Oal.  600) 

BORSBTTRGH  et  al.  v.  MURASKT,  Superior 
Court  Judge.    (S.  P.  7038.) 

(Supreme  Court  of  California.    March  8,  1915. 
Rehearing  Denied  April  1,  1915.) 

1.  Husband  and  Wife  9=>214— Joirdeb  or 
Husband— Torts. 

Unless  modified  by  statute,  the  common- 
law  doctrine  prevails  that  a  husband  must  be 
joined  aa  party  defendant  In  a  suit  growing  out 
of  the  wife's  tort. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  U  791-794;  Dec:  Dig.  <8=> 
214.] 

2.  Husband  and  Wife  9=9212— Joinokb  or 

HUSB  AN  D — SXATOTEa. 

Code  Civ.  Proc.  f  370,  authorizing  a  wife 
to  sue  alone  when  the  action  concerns  her  sepa- 
rate property,  does  not  authorize  a  suit  against 
the  wife  without  joinder  of  her  husband  for 
injuries  resulting  from  a  defective  sidewalk  in 
front  of  her  property. 

{Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  II  784-786;  Dec.  Dig.  «=> 
212.1 

3.  MAifDAirtTS  9=>43— Rbuedt  at  Law— Dis- 
itiBSAi.  or  Suit— Nonjoindeb  or  Husband. 

Where  suit  Is  brought  against  husband  and 
wife  for  injuries  from  a  defective  sidewalti  in 
front  of  the  wife's  property,  and  the  action  is 
')i<-"is8ed  as  to  the  husband,  mandamus  is  the 


proper  remedy  to  compel  the  dismissal  of  the  ac- 
tion as  to  ber ;  the  wife  not  being  suable  alone, 
and  no  adequate  remedy  at  law  existing. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  {{  88,  89 ;  Dec.  Dig.  <S=943.] 

In  Bank.  Petition  for  mandamns  by 
Frances  B.  Horsburgh  and  James  Horsburgh, 
Jr.,  against  Frank  J.  Murasky,  Judge.  A1-. 
ternatlve  writ  made  final. 

Charles  8.  Wheeler,  John  F.  Bowie,  and 
Nathan  Moran,  all  of  San  Francisco,  for 
petitioners.  Lewis  F.  Byington,  of  San  Fran- 
cisco, for  respondent 

MELVIN,  J.  Petitioners  applied  for  a  writ 
of  mandate  requiring  the  respondent  as  Judge 
of  the  superior  court  to  dismiss  a  certain 
action  as  to  Frances  B.  Horsburgh.  An  al- 
ternative writ  Issued,  and  the  matter  comes 
on  regularly  for  decision  and  a  determination 
whether  or  not  the  writ  shall  be  made  perma- 
nent 

The  action  In  which  petitioners  were  de- 
fendants was  commenced  on  July  9,  1910, 
by  Joseph  B.  Eeenan  and  Carlotta  Keenan, 
his  wife,  against  a  number  of  persons,  in- 
cluding the  Horsburghs.  The  complaint  aver- 
red' that  they  were  husband  and  wife.  The 
basis  of  the  action  was  an  alleged  claim  for 
damages  for  personal  Injuries  sustained  by 
Carlotta  Eeenan  on  July  12,  1909,  by  reason 
of  the  defective  condition  of  a  sidewalk  In 
front  of  property  belonging  to  Frances  Hors- 
burgh in  the  dty  and  county  of  San  Fran- 
cisco. On  July  1,  1913,  summons  and  com- 
plaint were  served  on  Mrs.  Horsburgh,  but 
her  husband  was  not  served  until  more  than 
three  years  after  the  date  of  the  issuance 
of  the  summons,  and  upon  motion  the  action 
was  dismissed  as  to  him.  On  August  1, 
1913,  Mrs.  Horsburgh  moved  for  dismissal 
of  the  action  on  the  ground  that  as  it  had 
been  dismissed  so  far  as  ber  husband  was 
concerned,  it  might  not  be  prosecuted  against 
her  because,  under  the  provisions  of  section 
370  of  the  Code  of  Civil  Procedure,  he  was 
a  necessary  party.  In  denying  the  motion 
the  learned  Judge  of  the  superior  court  said, 
among  other  things: 

"The  statement  made  in  McDonald  v.  Porsli. 
136  Cal.  301  168  Pac.  817],  that,  under  the  ex- 
press provisions  of  tbe  statute,  the  husband  ia 
a  necessary  party  defendant  in  all  cases  where 
the  wife  is  sued,  a  reading  of  the  statute  will 
show  is  incorrect  Section  370,  Code  of  Civil 
Procedure,  by  its  terms  creates  exceptions  to 
the  general  rule,  and  this  action  falls  within  the 
exception  stated  in  subdivision  1  of  the  section. 
This  section  but  states  the  doctrine  as  laid  down 
in  Pomeroy:  'It  is  the  settled  rule  in  all  the 
states  which  have  adopted  the  reform  procedure 
that  in  actions  to  recover  damages  for  all  torts, 
whether  with  or  without  violence,  negligence, 
frauds,  deceits,  and  other  such  wrongs  done  by 
tbe  wife  personally,  and  not  done  merely  by  or 
by  the  use  of  her  separate  property,  the  com- 
mon-law principle  is  unaltered,  and  the  hus- 
band and  wife  must  l>e  Joined  as  codefendants.' 
Pomeroy  on  Remedies  and  Remedial  Rights,  | 
320." 
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[1,  XI  It  Is  the  settled  law  of  this  state 
that,  unless  modified  by  statute,  the  com- 
mon-law doctrine  that  a  husband  must  be 
joined  as  a  party  defendant  in  a  suit  grow- 
ing out  of  a  wife's  tort  still  prevails.  Hen- 
ley V.  Wilson,  137  Cal.  273,  70  Pac.  21,  58 
Ij.  B.  A.  941,  02  Am.  St.  Rep.  160.  If  the 
action  may  be  maintained  against  the  wife 
alone,  there  must  be  therefore  some  statutory 
authority  for  such  course.  We  do  not  find 
It  In  section  370  of  the  Code  of  Civil  Pro- 
cedure. That  section,  at  the  time  the  action 
against  petitioner  was  instituted,  provided 
that: 

"When  a  married  woman  is  a  party,  her  hot- 
band  must  be  Joined  with  her,  except:  Cl) 
When  the  action  concerns  her  separate  proper- 
ty, or  her  right  or  claim  to  the  homestead  prop- 
erty, she  may  sue  alone.  (2)  When  the  action 
is  between  herself  and  her  husband,  she  may  sue 
or  be  sued  alone.  (3)  When  she  is  Uvine  sepa- 
rate and  apart  from  her  husband  by  reason  of 
his  desertion  of  her,  or  by  aereeroent,  in  writ- 
ing, entered  into  between  them,  she  may  sue  or 
be  sued  alone." 

^e  recent  amendment  of  this  section 
(Stats.  1013,  p.  217)  did  not  alter  the  first 
subdivision  In  any  respect  which  is  at  all 
material  to  this  discussion. 

Mrs.  Horsburgb  is  admittedly  living  w}th 
her  husband  and  they  are  not  adverse  parties 
in  the  suit  In  which  the  Keenans  are  plain- 
tlffs.  Therefore,  if  any  authority  exist  for 
maintaining  an  action  against  her.  It  must 
be  found  In  the  first  subdivision  of  the  quoted 
section,  and  it  will  be  noticed  that  said  sub- 
division, while  it  permits  a  married  woman 
to  sue  alone  in  an  action  concerning  her  sep- 
arate property,  does  not  provide  that  she 
may  be  sued  alone.  The  learned  trial  court 
was  in  error  therefore  in  construing  that 
subdivision  as  giving  authority  for  maintain- 
ing a  suit  against  a  married  woman  without 
Joining  her  husband  as  a  party.  The  rule  is 
correctly  stated  in  McDonald  v.  Porsh,  supra, 
and  in  Taylor  v.  Darling,  19  Cal.  App.  232, 
125  Pac.  249,  in  which  that  case  was  follow- 
ed. The  quotation  from  Pomeroy's  Remedies 
and  Remedial  Rights  does  state  the  general 
rule  correctly,  but  the  learned  author  also 
uses  this  language: 

"If.  however,  the  tort  is  not  committed  by 
the  wife  personally,  but  is  done  by  means  of  her 
separate  property,  or  in  the  use  thereof,  or  un- 
der color  or  claim  of  ownership  of  her  separate 
property,  the  action  should  be  brought  aeainst 
her  individually,  without  joining  the  husband  as 
codefendant,  in  all  those  states  whose  statutes 
permit  a  married  woman  to  be  sued  alone  in  re- 
iQ)ect  of  all  matters  which  concern  her  separate 
estate." 

See  Pomeroy's  Code  Remedies,  p.  314,  { 
222. 

In  many  of  the  states  the  wife  may  sue  or 
be  sued  in  actions  relating  to  her  separate 
property  without  the  necessity  of  her  bus- 
band  being  Joined  as  a  party  to  the  action. 
This  Is  the  rule  in  New  York,  for  example 
(Rowe  V.  Smith,  45  N.  Y.  233);  but  Prof. 
Pomeroy  points  out  the  fact  that  in  Cali- 
fornia, Idaho,  and  Washington  the  law  pro- 


vides that  she  may  sue  alone  In  actloiia  con- 
cemlng  her  separate  property.  Pomeroy's 
Code  Remedies  (4th  Ed.)  {  152,  note.  In  tho 
brief  filed  on  behalf  of  respondent  the  follow- 
ing language  from  Henley  v.  Wilson  la  quot- 
ed as  sustaining  ttie  rullngr  of  the  lojwer 
court: 

"Furthermore,  by  the  express  provision  of  the 
statute,  the  wife  cannot  t>e  sued  without  her 
husband  for  a  tort  which  does  not  concern  her 
separate  estate.  She  can  sue  or  be  sued  alone 
only  when:  (1)  The  action  concerns  her  sepa- 
rate property  or  her  claim  to  the  homestead: 
(2)  when  the  action  is  t>etween  lierself  and  hus- 
band; (3)  when  she  is  living  in  separation  by 
his  desertion,  or  under  an  agreement  in  writ- 
ing.   Code  Civ.  Proc.  f  370." 

The  sole  question  in  that  case  was  wheth- 
er or  not  the  husband  was  liable  in  damages 
for  the  tort  of  his  wife  In  committing  an  as- 
sault upon  the  person  of  another.  It  was 
held  that  he  was  Uable.  There  was  no  ques- 
tion with  reference  to  the  kind  of  tort  which 
we  are  here  considering,  and  the  quoted  lan- 
guage was  a  dictum.  Doubtless  the  quoted 
interpretation  of  subdivision  1  of  section  870, 
Code  of  Civil  Procedure,  was  due  to  an  inad- 
vertence. 

We  are  of  the  opinion  therefore  that  under 
our  Code  provisions  the  husband  is  a  neces- 
sary party  in  an  action  for  tort  arising  from 
the  condition  of  the  wife's  separate  property. 

[3]  Mandamus  is  the  proper  remedy.  As 
we  said  in  Puterbaugh  v.  Wadham,  162  OaL 
613, 123  Pac.  805: 

"It  is  undoubtedly  true  that  the  writ  of  man- 
damus is  not  a  writ  of  error,  and  that,  general- 
ly speaking,  it  is  not  available  for  the  purpose 
of  altering  or  varying  in  any  particular  the 
finding  of  a  judicial  or  quasi  judicial  body  or 
officer  acting  within  its  or  his  appropriate  juris- 
diction; but  where  the  foots  are  not  disputed, 
and  the  only  matter  to  be  determined  is  the  duty 
of  the  l>ody  or  ofScer  under  the  law,  the  court 
will  define  such  duty  and  enforce  not  only  its 
performance  but  the  carrying  out  of  the  obliga- 
tions of  the  respondent  body  or  officer  in  a  par- 
ticular manner. 

There  is  no  plain,  speedy,  and  adequate 
remedy  available  to  petitioners  for  the 
court's  failure  to  grant  their  motion  to  dis- 
miss the  action  for  damages  so  far  as  it  re- 
lated to  Mrs.  Horsburgb.  Appeal  is  no  such 
remedy,  for  there  is  no  assurance  that  the 
cause  will  be  promptly  brought  to  trial,  and 
Mrs.  Horsburgb  may  be  subjected  for  years 
to  the  inconvenience  of  having  a  suit  for 
damages  pending  against  her.  Neither 
should  she  be  put  to  the  expense  of  defend- 
ing in  the  action  to  which  she  remains  a  par- 
ty through  the  trial  court's  error  in  denying 
her  motion.  Mandate  will  issue  to  compel 
the  superior  court  to  reinstate  an  appeal  er- 
roneously dismissed  (Golden  Gate  Tile  Co. 
V.  Superior  Court,  159  Cal.  474,  114  Pac 
978),  or  to  grant  a  motion  to  dismiss  an  lu- 
dictment  upon  which  the  court  should  have 
acted  in  accordance  with  petitioner's  prayer 
(In  re  Ford,  160  Cal.  348,  116  Paa  757,  35 
L.  R.  A.  [N.  S.]  882,  Ann.  Cas.  1912D,  1267). 
If  follows,  from  the  foregoing  discussion. 
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tliat  petltlonen  In  tUs  proceeding  are  entl- 
tted  to  tile  relief  for  whlcli  they  ask. 

Let  the  alternative  writ  be  made  final, 
and  the  Jndge  of  the  superior  court  be  re- 
quired to  dlsmlas  the  action  aa  to  Frances  B. 
Hotsburgh  according  to  the  direction  con- 
tained In  Bald  writ 

We  concur:  ANGBLLOm,  C.  J.;  SIOSS, 
X:  LORIGAN.  X;  HBNSHAW,  X 


am  (M.  «4} 
McLaughlin  et  aL  ▼.  united  bail- 

BOADS  OF  SAN  FBANCISCO. 
(S.  F.  6196.) 

(Supreme  Court  of  California.    Mardi  2,  191& 
Rehearing  Denied  April  1.  19160 

1.  Death  ®=>11  —  Action  fob  Diath  BT 
Wbosoixtl  Act— Statotobt  Riobt. 

A  rixht  to  recover  for  the  death  of  another 
is  atatntory. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Die.  H  10,  16;  Dec.  Dig.  <»=>11.] 

2.  Dkath  «=>8&— Damages  roB  Death— Com- 

FBNBATOBT  DaHAGES. 

Under  Code  Civ.  Proc.  I  8T7,  authorising 
the  juiT  to  give  such  damages  for  death  as  un- 
der the  drcamstances  may  be  jnst  comp<!nsa- 
tion,  damages  for  grief  and  wounded  feelings 
cannot  be  awarded,  nor  can  the  suffering  by  de- 
cedent in  consequence  of  receiving,  the  fatal 
injuries  be  considered,  but  the  law  seeks  only 
to  compensate  in  terms  of  money  for  the  loss, 
and,  where  children  sue  for  the  death  of  a 
pazen^  they  may  recover  their  reasonable  ex- 
pectations of  financial  benefit  from  the  con- 
tinued existence  of  the  parent,  including  In 
this  estimate  the  loss  of  the  nurture,  instruc- 
tion, training,  and  care  of  which  the  children 
have  been  derived. 

I'M.  Note.— For  other  cases,  see  Death,  Cent. 
Dig-JH  108,  109,  lli-114,  117,  119;   Dec.  Dig. 

8u  Death   ^ss91 — Action   ros  Death— Bvi- 

DENCB— A  DinSSIBIUTT. 

In  an  action  by  children  for  the  negligent 
death  of  a  parent,  evidence  of  the  property  re- 
ceived by  them  in  the  distribution  of  the  estats 
of  the  deceased  parent  was  not  admissible. 

(Ed.  Note.— For  other  cases,  see  Deatli,  Cent 
Ois.  H  90-101;   Dec  Dig.  «=»91.I 

4.  Tbial    ®=»280— iNBTBacrnoRs— RBqvESTS— 
Mattebs  albeadt  Covebed  —  AonoR  roB 
Negligent  Death. 
Where,  in  an  action  for  negligent  death,  the 
court  fairly  instructed  the  Jury  on  the  measure 
of  compensation,  refusal  to  charge  that  the  pe- 
cuniary value  of  the  life  of  decedent  to  plain- 
tiffs was  the  value  in  money  of  the  life  of  de- 
cedent to  plaintiffs  at  the  time  of  her  death  was 
properly  refused. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent 
Dig.  fS  651-659;    Dec.  Dig.  «=.260.) 

6.  Xbiai.  ^=>219—Instbuotions— Action  eob 

DEAXn— llEASUBE  OF  DAMAGES. 

An  instruction  in  an  action  by  children  for 
tlie  negligent  death  of  a  parent  that  the  pecun- 
iary value  of  the  life  of  decedent  to  the  chil- 
dren was  the  value  in  money  of  the  life  of 
decedent  to  them  was  properly  refused  because 
misleading  for  failing  to  define  the  term  "value 
in  money. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  (  489:   Dec  Dig.  <S=>219.] 


In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Frank 
X  Mnra^y,  Judge. 

Action  by  Maud  McLaughlin  and  others 
against  the  United  Railroads  of  San  Fran- 
cisco. From  a  Judgment  for  plalntUEs,  de- 
fendant appeals.    Affirmed. 

Wm.  M.  Abbott  and  Wm.  M.  Cannon,  both 
of  San  Frandsco,  for  appelant  Sullivan  & 
Sullivan  and  Theo.  J.  Roche,  all  <tf  Son 
Frandsco,  for  reapondenta. 

HENSHAW,  X  Plaintiffs  are  the  chil- 
dren and  hetra  at  law  ct  Margaret  McLaugh- 
lin, a  widow,  wtaoae  death  was  occasioned  by 
the  admitted  negligent  act  of  defendant 
Two  of  the  children,  Maud  and  Ralph,  had 
attained  their  majority.  Jnanita,  at  the  time 
oS  her  mother'a  death,  was  a  minor,  aged 
17  yeara  The  Jury  returned  a  .verdict  in 
favor  of  the  plalntiflb  for  the  sum  of  17,500. 
From  the  Judgment  whldi  followed  and  from 
the  order  of  the  court  denying  defendant's 
motion  for  a  new  trial  this  appeal  Is  prose- 
cuted. Upon  the  appeal  the  principal  ques- 
tion urged  and  argued  is  the  error  of  the  court 
in  refusing  to  admit  certain  evidence  offered 
by  defendant  The  case  was  first  heard  and 
decided  In  department,  and  a  reconsidera- 
tion of'  it  was  ordered  before  the  court  In 
bank  because  the  question  of  the  admlaslbU- 
Ity  of  the  evidence  here  presented  is  new 
In  this  state,  and  In  other  states  there  is  a 
contrariety  of  Judicial  opinion  upon  It 

Mrs.  McLaughlin  was  a  woman  of  refine- 
ment and  of  executive  ability.  Upon  the, 
death  of  her  husband,  a  physician,  she  suc- 
cessfully conducted  a  drug  store,  which  busi- 
ness brought  in  a  net  Income  of  $250  a 
montli.  In  addition  to  this  she  had  a  fixed 
income  by  way  of  rentals  from  real  property 
of  about  $85  a  month.  The  offered  and  re- 
jected evidence  was  the  inventory  and  ap- 
praisement and  decree  of  final  distribution 
in  her  estate.  In  short  It  was  evidence 
showing  that  the  children — plaintitb  herein 
— ^had  by  the  death  of  the  mother  come  Into 
the  ownerslilp  of  aU  of  her  property.  The 
contention  of  the  defendant  upon  the  offer 
was  that  this  evidence,  showing  what  prop- 
erty the  children  had  received  because  of  the 
death  of  the  mother,  was  not  only  proper, 
but  necessary,  for  the  consideration  of  the 
Jory  in  the  latter's  effort  to  arrive  at  and 
declare  in  terms  of  money  the  loss  with 
wlilch  the  children  had  met  because  of  her 
wrongful  death,  and  that  this  is  peculiarly 
and  especially  true  as  to  the  sum  of  $86  a 
month  from  rentals,  which  monthly  sum  rep- 
resented a  return  in  no  wise  dependent  np- 
on  the  skill,  ability,  or  exertions  of  the  de- 
ceased; that  the  exdnslon  of  this  evidence 
would  necessarily  result  in  a  verdict  by  the 
Jury  greater  than  is  warranted  by  the  law. 

[1, 2]  At  common  law  no  right  of  action  ex- 
isted in  favor  of  any  one  for  the  wrongful 
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death  of  another.  Human  life  was  consider- 
ed to  be  of  such  a  character  that  Its  wrong- 
ful destruction  could  not  be  measured  in 
terms  of  money.  Where,  therefore,  such  an 
action  exists.  It  is  the  creature  of  statute. 
It  Is  so  in  England  by  virtue  of  Lord  Camp- 
bell's Act  (Stats.  9  and  10,  Victoria,  c  93). 
It  is  so  in  many  of  the  states  of  the  United 
States.  These  statutes  differ  in-  important 
respects.  Thus  In  England  and  in  some  of 
the  states,  while  the  action  may  be  brought 
by  all  of  the  heirs,  there  is  the  wise  provi- 
sion that  the  award  shall  be  segregated 
amongst  the  heirs,  for  manifestly  the  loss 
by  the  death  of  a  mother  to  a  dependent 
minor  daughter  is  much  greater  than  the 
loss  by  the  death  of  the  same  parent  to  an 
adult  self-supporting  married  son.  Some 
states  in  turn,  because  of  the  difficulty  which 
they  thought  the  Jury  would  experience  in 
maldng  the  award,  have  limited  the  maxi- 
mum amount  to  various  Aamed  sums.  In  this 
state  (Code  Civ.  Proc  g  377)  the  Jury  is  ad- 
vised that  it  may  give  "such  damages  as  un- 
der all  the  circumstances  of  the  case  may 
be  Just."  Upon  two  propositions,  however, 
all  the  statutes  and  all  the  decisions  are 
agreed,  that  compensation  for  tbe  grief  and 
wounded  feelings  is  not  a  legitimate  ele- 
ment of  the  damages  to  be  assessed,  nor  Is 
the  suffering  of  the  injured  person,  though 
a  matter  for  which  he,  had  he  lived,  might 
recover,  an  element  of  the  compensation  of 
the  plaintiffs.  Indeed,  it  may  be  said  that 
upon  the  fundamental  principle  governing  the 
award  In  such  cases  all  of  the  authorities  are 
In  harmony.  The  elements  of  damage  differ, 
as  for  example,  the  elements  of  damage  to  a 
husband  for  the  loss  of  his  wife  are  not 
identical  with  the  elements  of  damage  to  the 
minor  children  for  the  loss  of  their  mother. 
But  fundamentally  the  law  seeks  to  compen- 
sate in  terms  of  money  for  the  loss  (In  the 
case  here  of  children)  of  their  reasonable  eX' 
pectatlons  of  financial  benefit  from  the  con- 
tinued existence  of  the  parent,  including  in 
this  money  estimate  the  loss  of  the  nurture, 
Instruction,  training,  and  care,  of  which  the 
children  have  been  deprived.  These  latter 
elements  are  not  here  in  question,  and  what 
is  said  has  no  reference  to  them.  Our  con- 
cern is  solely  with  the  question  of  the  direct 
material,  property  loss,  and  of  the  legitimate 
evidence  bearing  upon  that  consideration. 

[3]  The  English  courts  adopted  the  broad 
view  that  whatever  of  property  the  plaintiffs 
could  be  shown  to  have  received  through  the 
death  was  competent  evidence  for  the  con- 
sideration of  the  Jury  in  their  effort  to  de- 
termine the  amount  of  damage  occasioned  by 
the  death.  Thus  the  English  courts  held 
that,  if  a  father  had  nothing  and  earned 
nothing  and  contributed  nothing  to  the  sup- 
port of  his  family,  the  heirs'  recovery  under 
the  statute  would  be  nominal ;  that  if  the 
father's  income  was  from  fixed  property, 
wholly  independent  of  bis  own  exertions, 
and   this   property    went  to   plaintiffs,   this 


could  be  shown  to  lessen  the  amount  of  the 
damages  which  might  otherwise  be  awarded. 
Lord  Campbell  instructed  his  Jury  that  the 
amount  of  an  accident  policy  which  the  plain- 
tiffs had  received  should  be  deducted  frooi 
any  award  made  to  them.  He  thought  that 
deduction  should  also  be  made  on  account 
of  a  regular  life  Insurance  policy,  and  sug- 
gested tile  nature  of  the  allowance.  But  he 
ended  his  advice  to  the  Jury  In  this  regard, 
by  "leaving  the  matter,"  however,  entirely  in 
your  hands."  Pym  v.  Great  Northern  By. 
Co.,  4  Best  &  Smith,  403 ;  Bradburn  v.  Great 
Western  Ry.  Co.,  10  Exch.  1;  Jennings  v. 
Grand  Trunk  Ry.  Co.,  13  App.  Cas.  800.  Di- 
ametrically opposed  to  this  line  of  authority 
are  the  decisions  of  many  of  the  courts  of 
the  United  States,  holding,  for  the  reasons 
hereinafter  considered,  that  it  is  not  per- 
missible to  present  such  evidence  to  the  con- 
sideration ot  the  Jury;  while  occupying  a 
middle  ground  are  cases  typified  by  one 
which  is  perhaps  the  most  quoted — San  An- 
tonio Hy.  Co.  V.  Long,  87  Tex.  156,  27  S.  W. 
116,  24  L.  R.  A.  637,  47  Am.  St.  Rep.  87. 
Certain  expressions  in  the  Long  Case  would 
seem  to  carry  the  doctrine  of  the  Texas 
court  to  the  full  extent  of  the  English  de- 
cisions, as  "under  such  a  law  we  cannot 
see  how  It  can  be  maintained  that  one  has  been 
damaged  by  the  death,  when  he  lias  received 
from  the  estate  of  the  deceased  property  ex- 
ceeding in  value  all  the  prospective  benefits 
which  would  have  accrued  to  him  bad  the 
death  not  ensued."  But  the  force  of  this 
general  language  Is  much  modified  by  later 
decisions.  Gulf,  etc,  Co.  v.  Younger,  90 
Tex.  387,  38  S.  W.  1121;  Tyler,  etc,  v.  Raa- 
berry,  13  Tex.  Civ.  App.  186,  84  S.  W.  794; 
Lipscomb  v.  Houston,  etc.,  Ry.  Co.,  95  Tex. 
5,  64  S.  W.  923,  55  L.  R.  A.  869,  93  Am.  St. 
Rep.  804;  Houston,  etc.,  Co.  v.  Le  Mair,  65 
Tex.  Civ.  App.  237,  119  S.  W.  1162.  in  short. 
the  Texas  courts  have  shown  no  disposition 
to  put  Into  Judicial  effect  the  language  of 
the  Long  Case,  above  quoted.  And  yet  It. 
must  be  apparent  that  there  Is  no  logical 
middle  ground  such  as  that  sought  to  be  es- 
tablished in  the  Long  Case.  The  Eingllsh  doc- 
trine Is  at  least  logical,  in  allowing  all  of 
the  evldenoe  of  this  character  to  go  before 
the  Jury.  It  is  certainly  extremely  Illogical 
to  admit  certain  evidence  and  refuse  con- 
sideration to  other  evidence  of  like  character 
tending  equally  to  establish  the  controverted 
issue,  namely,  the  amount  of  damage  sus- 
tained. The  other  doctrine,  which  may  be 
designated  the  American  doctrine,  since  it 
finds  acceptance  in  most  of  the  courts  of  the 
United  States,  announces,  as  has  been  said, 
the  diametrically  opposite  view,  that  none  of 
this  evidence  is  admissible,  and  none  of  It 
Is  entitled  to  the  Jury's  consideration.  The 
best-reasoned  of  these  cases  Is  Stabler  v. 
Philadelphia  Ry.  Co.,  199  Pa.  383,  49  Atl. 
278,  86  Am.  St.  Rep.  791.  While  the  discus- 
sion is  all  of  interest  and  value,  we  must 
content   ourselves    with   a   brief   quotation. 
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nhlch  succinctly    presents  the   view   In   op- 
position to  that  of  the  English  courts: 

"The  true  question  is :  What  had  these  plain- 
tills  the  right  to  expect  to  receive  from  the  par- 
ent during  his  life?  And  for  the  loss  of  this 
they  are  to  l»e  compensated.  What  they  got  aft- 
er his  death  does  npt  enter  into  the  case.  The 
loss  spoken  of  is  the  taking  away  of  that  which 
they  were  receiving,  and  would  have  received 
had  he  lived.  It  is  the  destruction  of  their  ex- 
pectations in  this  regard  that  the  law  deals 
with,  and  for  which  it  furnishes  compensation. 
To  say.  True  it  is  we  have  taken  from  you  his 
benefactions,  but  you  get  by  law,  not  from  us, 
but  from  his  estate  which  we  thns  make  availa- 
ble for  you.  something  better,'  is  to  substitute 
the  heirs'  \ega.\  right  under  the  law  for  the  com- 
pany's liability.". 

This  rule  of  evidence  has  Its  fonndatloD  In 
the  refusal  of  the  court  to  allow  the  defend- 
ant to  benefit  by  his  own  wrong,  to  lessen  his 
responsibility  in  damages  for  the  injury  which 
he  haa  inflicted,  by  a  showing  that,  quite 
fortuitoasly,  through  no  contribution  of  de- 
fendant's own,  the  plalutUTs  have  received  a 
certain  pecnnlary  benefit 

As  we  have  said,  there  is  no  tenable  middle 
ground  and  no  sound  fiuctuating  rule  of  evi- 
dence. Under  the  Engli^  view  all  such  evl- 
denoe  Is  admissible  and  logically  admissible. 
Under  the  American  view  such  evidence  is  In 
its  nature  base.  Is  founded  upon  the  tort  of 
the  party  who  seeks  to  avail  himself  of  it, 
and  should  not  be  admitted;  so  the  law  will 
admeasure  the  consequences  of  the  defend- 
ant's act  by  the  situation  existing  at  the  time 
of  the  act,  and  not  by  after-accruing  conse- 
quences. That  thls^  as  has  been  said,  is  the 
American  view,  dtation  may  be  made  to 
numerous  cases,  viz.:  Kellogg  t.  N.  T.  C.  ft 
Hudson  R.  R.  Co.,  79  N.  Y.  72;  Althorf  v. 
Wolfe,  22  N.  Y.  355;  Geary  v.  Metropolitan 
St  Ry.  Co.,  73  App.  Dlv.  441,  77  N.  T.  Supp. 
54;  ni.  Cent  Ry.  Co.  v.  Barron,  72  U.  S.  (5 
Wall.)  90,  18  L.  Ed.  591 ;  Ladd  v.  Foster  (D. 
C.)  31  Fed.  833;  Clune  v.  Restine,  94  Fed. 
749,  36  C.  C.  A.  450;  Chicago,  eta,  Co.  v. 
Ilanibel,  2  Neb.  (Unof.)  607,  89  N.  W.  643; 
Houston  V.  Gran,  38  Neb.  687,  67  N.  W.  403; 
Western  Ry.  v.  Meigs,  74  Qa.  867;  Harding 
V.  Townsend,  43  Vt  536,  5  Am.  Rep.  304; 
Carroll  v.  Railway  Co.,  88  Mo.  239,  57  Am. 
Rep.  382:  Sloss-Sheffleld  Co.  v.  HoUoway, 
144  Ala.  280,  40  South.  211 ;  G,  R.  I.  &  P.  Co. 
V.  Holmes,  68  Neb.  826,  94  N.  W.  1007 ;  Tif- 
fany on  Death  by  Wrongful  Act,  |  176;  13 
Cyc.  p.  364 ;  8  Am.  &  Eng.  Bncy.  of  Law,  935; 
4  Sutherland,  Dam.  1265.  In  conclusion  upon 
this  matter,  we  hold  that  the  rule  of  evidence 
thus  announced  by  the  American  authorities 
is  more  In  consonance  with  justice  than  that 
which  obtains  in  England,  and  that  therefore 
the  proffered  evidence  was  properly  rejected. 

[4,  f  ]  Appellant  <romplalns  of  the  court's  re- 
fusal to  give  an  instruction  in  the  following 
language: 

"The  pecuniary  value  of  the  life  of  the  deceas- 
ed to  the  plaintiffs  is  the  value  in  money  of  the 
life  of  said  decedent  to  the  plaintiffs  at  the  time 
of  her  death." 


It  is  said  that  this  instruction  was  approv- 
ed as  a  correct  exposition  of  the  law  in  HlUe- 
brand  r.  Standard  Biscuit  Co.,  139  Cal.  236, 
73  Pac.  163.  In  the  HUlebrand  Case  the  ac- 
tion was  on  behalf  of  the  father  and  mother, 
sole  heirs,  to  recover  for  the  death  of  their 
daughter.  The  court  had  instructed  the  jury 
that  its  award  must  be  limited  to  the  pecuni- 
ary damages,  and  then  had  said  that: 

"The  pecuniary  loss  in  such  case  means  the 
value  in  money,  if  any,  of  the  life  of  the  deceas- 
ed to  her  father  and  mother." 

Appellant,  objecting  to  this  instruction, 
contended  merely  that  the  phrase  "to  her  fa- 
ther and  mother"  would  justify  an  allowance 
greater  than  the  actual  pecuniary  loss  sus- 
tained. Tbis  court  declared  merely  that  such 
a  ground  of  objection  was  trivial  and  untena-  . 
ble.  But  to  bold  that  an  instruction  is  not 
erroneous  for  the  reason  above  indicated  Is 
an  entirely  different  matter  from  saying  that 
a  case  should  be  reversed  for  a  refusal  to  give 
the  instruction.  And,  indeed,  such  an  in- 
struction, standing  alone,  might  very  proi)erl7 
be  refused,  as  tending  to  confuse,  rather  than 
to  enlighten.  It  states  a  truth  as  obvious  as 
that  two  and  two  make  four,  and  therefore 
there  is  no  necessity  for  giving  it  The  giving 
of  it  alone  and  unexplained  therefore  would 
tend  to  arouse  inquiry  in  the  jurors'  minds 
as  to  some  deeper  significance,  some  pro- 
founder  truth,  which  it  might  be  thought  to 
contain.  In  a  very  broad  sense,  the  plaintiffs 
do  recover  for  the  "value  tn  money"  to  them 
of  the  life  which  is  taken  away.  But  unless 
fully  advised,  the  Jury  might  not  understand 
that  that  Value  in  money  includes  elements 
upon  which  In  truth  no  real  value  in  money 
can  be  placed,  elements  the  value  of  which 
the  law,  for  utter  lack  of  a  better  method  of 
compensation,  says  shall  be  estimated  in 
terms  of  money.  Who  can  accurately  esti- 
mate, for  example.  In  terms  of  money,  the 
value  to  a  growing  daughter  of  the  care  of  a 
wise  and  loving  mother?  With  that  compan- 
ionship the  daughter  may  grow  into  a  worthy 
successor  of  the  mother ;  without  it  she  may 
fall  upon  evil  ways,  and  her  loss  be  incalcula- 
ble in  any  terms  of  money.  These  are  legiti- 
mate elemeuts  of  consideration  by  the  jury, 
but  they  are  elements  which  are  not  obvious 
in  the  mere  declaration,  standing  alone,  of 
"the  value  in  money  of  the  life  of  the  deceas- 
ed." Wherefore  we  hold  that,  since  the  jury 
was  fully  and  fairly  instructed-  upon  all  of 
these  matters,  the  refusal  to  give  this  par- 
ticular instruction  was  not  error,  and,  if  the 
jury  bad  not  been  fully  instructed  upon  these 
matters  the  court  would  have  been  justified 
in  refusing  to  give  tills  instruction,  which, 
though  verbally  accurate,  might  have  occa- 
sioned misleading  confusion  in  the  jurors' 
minds. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  ANGELLOTTI,  C.  J. ;  SHAW, 
J.;   SLOSS,  J.;   LORIGAN,  J.;  MELVIN,  J. 
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lABORN  et  «L  T.  STEPHENS  et  aL 

(No.  6877.) 

(Supreme  Court  of  Oklahoma.     Feb.  16,  1915. 

Rehearing  Denied  March  23,  1915.) 

(ByUalus  Jty  the  Court.) 
L  Appeal  and  Ebbok  «=>644— Pbksentatior 

FOB  REVIXW. 

Errors  alleged  to  have  occnrred  on  the  trial 
of  a  canae  cannot  be  presented  to  this  court,  in 
the  absence  of  a  bill  of  ezceptions  or  case-made. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  2412-241B,  2417-2420, 
2422-2426,  2428,  2478,  2479;  De&  Di«.  (S=> 
544.J 

2.  Appeal  ahd  Ebbob  «=»690,  699,  70&— Pbis- 

ENTATIOIT  FOB  REVIEW— RtTLIHaB  OV   TBIAL 

Coubt. 

The  rulin|;s  of  the  trial  conrt  on  the  admis- 
^  rion  or  rejection  of  evidence,  the  givinx  or  re- 
fusal of  instractlons,  the  overruling  of  a  mo- 
tion for  a  new  trial,  and  tlie  ezceptions  taken, 
are  not  a  part  of  the  record  proper,  and  can  be 
presented  for  review  on  appeal  only  by  incorpo- 
rating the  same  into  a  bill  of  exceptions  or  case- 
made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  2897-2899,  29^2904, 
2906,  290S,  2928-2980,  2944-2947;  Dec.  Dig. 
«=>690,  699,  706.] 

Error  from  Superior  Court,  Oklahoma 
County;  Edward  Dewes  Oldfleld,  Judge. 

Action  by  Jennie  H.  Stephens  against  Katli- 
erlne  B.  Labom,  W.  R.  Laborn,  and  the  Lin- 
coln Mortgage  Loan  Company.  From  a  Judg- 
ment for  plaintiff;  and  for  defendant  Lincoln 
Mortgage  Loan  Company  on  its  cross-petition, 
defendants  Laborn  bring  error.   Dismissed. 

H.  R.  Winn,  of  Oklahoma  City,  for  plain- 
tiffs in  error.  Shli^  &  Danner,  of-  Oklahoma 
City,  for  defendants  In  error. 

SHARP,  J.  This  appeal  comes  to  us  on  a 
transcript  of  the  record  of  the  superior  court 
of  Oklahoma  connty.  The  nine  assignments 
of  error  contained  in  the  petition  in  error 
are:  (1)  Error  in  overruling  motion  for  new 
trial ;  (!2)  error  in  admitting,  over  objection, 
hearsay  testimony;  (3)  error  in  overruling 
motion  for  Judgment;  (4)  error  in  admitting 
evidence  on  the  part  of  defendants  in  error; 
(5)  error  in  excluding  competent  and  legal 
evidence  offered  on  the  part  of  plaintiffs  in 
error;  (6)  error  in  Instructing  the  Jury;  (7) 
error  in  submitting  special  interrogatories  to 
the  Jury ;  (8)  that  the  verdict  of  the  Jury  was 
not  supported  by  and  is  contrary  to  the  evi- 
dence ;  (9)  that  the  verdict  of  the  Jury  Is  con- 
trary to  law. 

[1, 2]  It  will  be  seen  that  all  of  the  errors 
assigned  occurred  at  and  during  the  triaL  It 
has  repeatedly  been  held  by  this  court  that 
errors  alleged  to  have  occurred  on  the  trial 
of  a  cause  cannot  be  presented  to  this  court, 
in  the  absence  of  a  bill  of  exceptions  or  case- 
made.  The  rule  Is  thus  stated  in  Menten  y. 
Shuttee  et  aL,  11  Okl.  881,  67  Pac  478: 

"Motions  presented  in  the  trial  court,  the  rul- 
ings thereon,  and  exceptions  are  not  properly 
part  of  the  record,  and  can  only  be  preserved 


and  presented  for  review  on  appeal  by  incor- 
porating the  same  Into  a  bill  of  exceptions  or 
case-made.  The  record  proper  in  a  civil  action 
consists  of  the  petition,  answer,  reply,  demur- 
rers, process,  rulings,  orders,  and  judgment; 
and  incorporating  motions,  affidavits  or  other 
papers  into  a  transcript  will  not  constitute 
them  a  part  of  the  record,  unless  made  so  by  a 
bill_  of  ezceptions.  Motiods  and  proceedings, 
which  are  not  part  of  the  record  proper,  can 
only  be  presented  for  review  by  incorporating 
them  into  a  case-made,  or  by  preserving  them 
by  bill  of  exceptions  and  embracing  them  in  the 
transcript" 

Many  subsequent  opinions  of  this  court 
have  followed  and  approved  the  rule  above 
announced.  Among  the  cases  are  the  follow- 
ing: Davla  V.  Lammers,  23  Okl.  338,  100  Pac. 
614;  Green  v.  Town  of  Xeager,  23  OU.  128, 
99  Pac.  006;  Tribal  Development  Co.  v. 
White  Bros.,  28  OkL  525,  114  Pac.  736 ;  Simp- 
son V.  Henderson-Sturges  Piano  Co.,  31  OkL 
623,  122  Pac  174;  Richardson  et  aL  v.  Bei- 
dleman  et  aL,  S3  OkL  463,  126  Paa  818; 
Williamson  et  aL  v.  Adams,  34  OkL  317,  125 
Pac.  486 ;  Dniversity  Realty  Co.  t.  Enj^igb, 
41  OkL  593,  139  Paa  616. 

The  errors  assigned  not  arising  upon  tbm 
record  proper,  and  not  baring  been  preserved 
and  presented  for  review  on  appeal  by  In- 
corporating them  into  a  bill  of  ezceptionB 
or  case-made,  cannot,  therefore,  be  consid- 
ered. 

The  motion  of  defendants  in  error  to  dis- 
miss the  appeal  is  therefore  sustained.  All 
the  Justices  concur. 


(46  OH.  7T4) 

PRAIRIE  OIL  &  GAS  CO.  v.  CRUCB,  Got- 
emor,  et  al.    (No.  7024.) 

(Supreme  Court  of  Oklahoma.    March  9,  1916.) 
(SyHahui  hy  the  Court.) 

1.  Taxation    «=>318  —  Taxing    Officlalb  — 

TllOE    FOB    PEBFOBUINa    DtJTIES— DlBECTOBT 
STATtlTB. 

T  ^^-■«^"°'"'  P«>'i«ons  of  the  statute  (Rev. 
liaws  1910)  and  chapter  152,  Seas.  Laws  1911, 
relating  to  assessments,  levies,  extending  on  the 
tax  rolls,  etc.,  and  prescribing  the  time  in  which 
Uiese  acts  sbaU  be  performed,  are  for  the  bene- 
fit of  the  state,  providing  an  orderly  system  reg- 
ulating the  conduct  of  the  taxing  officials,  and 
are,  so  far  as  they  relate  to  the  time  within 
which  such  duties  are  to  be  performed,  merely 
directory,  and  are  not  limitations  upon  the  pow- 
er of  the  taxing  officials. 

[Ed.    Note.— For   other    cases,   see  Taxation. 
Cent  Dig.  gi  530,  631 ;    Dec.  Dig.  «=>318.] 

2.  Taxation   «=3404— Assessment  .  bt  State 
boabd — ^poweb  to  reassess. 

Where  the  state  board  of  equalization  has 
assessed  property  of  all  railroad  and  public 
service  corporations,  and  has  equalized  the  vari- 
ous county  assessments  and  computed  the 
amount  of  the  state  levy,  and  caused  the  same 
to  be  certified  by  the  state  auditor  to  the  several 
county  clerks,  said  state  board  is  without  juris- 
diction or  authority  to  reconvene  and  reassess 
said  property,  or  any  part  thereot 

[Ed.   Note. — For  other   cases,    see   Taxation, 
Cent  Dig.  {  611 ;  Dec.  Dig.  «=s>404.] 
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&  TaXAIXOH       «=»406— ASSKSBIOCKT— OlOITED 

Pbopbktt. 

If  ao7  property,  real  or  personal,  of  any 
railroad  or  public  aerrlce  corporation,  be  omit- 
ted in  the  aaseasment  of  any  year  or  years,  and 
thereby  escape  taxation,  when  snch  omission  is 
discovered  the  state  board  may  assess  such  prop- 
erty and  extend  against  the  same  on  the  tax  list 
«U  arrearages  of  taxes  properly  charged  against 
It  in  connection  with  the  assessment  for  the 
next  or  some  subsequent  year. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  i  6U;   Dec.  Dig.  «=>406.] 

4.  Taxation    ^=»404— State    Boabd— Powkb 

TO  Rkassesb. 

The  Legislature  mar  make  provision  by 
law  for  a  reassessment  of  property  of  railroads 
and  public  service  corporations  which  has  been 
assessed  at  less  than  Its  fair  value,  bat_,  in  the 
absence  of  such  provision  by  the  Legislature, 
DO  anthority  exists  in  the  state  board  to  do  so. 

rE:d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  611 ;  Dec.  Dig.  «=>404.1 

ISl  Pbobibition    «s»6— Gboundb— UifiAWim. 

ABSESSiaitT. 

Where  the  state  board  has  assessed  the 
property  of  aU  railroads  and  public  service  cor- 
porations, and  has  equalized  county  assessments, 
determined  the  amount  of  the  state  levy,  and 
caused  the  state  auditor  to  certify  the  same  to 
the  various  conn^  clerks,  aad  taken  a  reeesa 
•abject  to  the  call  ^  the  Governor,  and  there- 
after reconvenes  and  attempts  to  reassess  any 
of  the  property  previously  assessed,  or  to  add 
to  the  asoeaoment  already  made  property  which 
it  is  claimed  had  been  omitted,  prohibition  will 
He,  and  is  the  proper  remedy  to  restrain  said 
board  from  so  doing. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  H  31-83;  Dee.  Dig.  «=96.] 

Brown,  J.,  dissentlni^ 

Original  action  for  writ  of  prohibition  by 
the  Prairie  Oil  &  Gas  Company  against  Lee 
Cmce,  Governor,  and  others,  as  the  State 
Board  of  Eqnallzati(Mi.    Writ  granted. 

W.  S.  Fltzpatrldc,  of  Indepoidemoe,  Kan., 
Ames,  Chambers,  Ijowe  &  Richardson,  of  Ok- 
lahftiiiii  City,  N.  A.  Gibson,  of  Moskogee,  and 
M.  E.  Van  Tnyl,  of  Indeiwndence,  Kan.,  tor 
plaintiff.  Charles  West,  Atty.  Gen.,  and  Led- 
better,  Stnart  &  Bell  and  Stuart,  Cmce  ic 
Cmce,  all  of  Oklaboma  City,  for  defendants. 


HARDY,  J.  Ttda  Is  an  original  proceed- 
ing against  defendants,  as  members  of  the 
state  board  of  equalization,  praying  for  a 
writ  of  prohibition,  prohibiting  defendants, 
as  snCb  board,  from  reassessing  property 
of  plaintiff  or  adding  to  the  assessment  pre- 
viously made  the  proiierty  which  It  is  claim- 
ed was  omitted.  The  material  facts  In  plain- 
tiff's petition,  which  are  admitted  by  the  an- 
swer, are:  That  plaintiff  on  the  30th  day 
of  March,  1814,  filed  with  the  state  auditor 
a  sworn  statement  of  its  property  subject  to 
taxation  in  this  state,  of  the  approximate 
valne  of  $31,220,665.33,   and  on  the 


day  of  August  the  state  board  ol  equaliza- 
ticHi  raised  the  valuation  thereof  to  $35,- 
329,904.70.  and  that  thereafter,  during  the 
month  of  August,  said  board  completed  the 
assessment  of  plaintifTs  property,  and  of  all 


public  service  corporations  In  the  state  for 
said  year,  and  completed  the  equalization 
of  aU  other  property  in  the  state,  and  on 
September  3d  levied  a  tax  for  the  fiscal  year 
of  1.3  mills;  that  on  the  28tb  day  of  August 
the  state  auditor  certified  the  assessment  so 
made  to  the  county  assessors  of  the  various 
counties  in  which  taxable  property  of  plain- 
tiff  was  located,  and  thereafter  said  board 
took  recess  subject  to  the  call  of  the  Govern- 
or ;  that  thereafter,  on  complaint  of  one  C. 
H.  Plttman,  as  tax  ferret,  the  board  recon- 
vened, and,  after  various  proceedings,  on 
December  10th  Increased  the  assessment  of 
plainttfTs  property  in  the  sum  of  $10,500,000. 

These  facts  are  admitted  by  the  answer, 
and  defendants  seek  to  justify  their  action  by 
reasiw  of  the  fact,  aa  they  allege,  that  the 
assessment  in  August  ct  $36,000,000  was  in- 
duced by  fraud  of  i^alntiff  in  concealing  the 
fact  that  it  had  property  of  more  than  $10, 
500,000  Invested  in  oQ  and  gas  leases,  and 
that  plaintiff  concealed  from  the  defendants 
the  true  value  of  Its  capital  stock,  surplus, 
and  undivided  profits,  and  allege  that  plaln- 
tUTs  taxable  property  in  the  state  is  approx- 
imately the  sum  of  $64,000,000.  There  is  no 
reply  to  the  answer,  and  for  the  purposes  of 
this  proceeding  the  materbd  affirmative  al- 
legations thereof  are  to  be  taken  as  true. 

miere  are  presented  to  us  for  onr  consider- 
atton  two  questions:  (1)  If  the  allegations 
of  plaintiff  are  true,  and  defendants  were 
without  jurisdiction  in  the  premises,  is  pro- 
hibition the  proper  remedy?  (2)  Were  de- 
fendants, as  members  of  the  state  board  of 
equalization,  without  jurisdiction  to  hear  and 
determine  matters  considered  at  the  time 
the  proceedings  in  question  were  had? 

[i]  The  right  of  the  plaintiff  to  the  relief 
sought  is  denied  by  the  defendants;  and 
In  support  of  their  XMslHon  they  dte  the 
court  to  section  7370,  Rev.  Laws  1910,  which 
is  as  follows: 

"The  proceedings  before  the  board  of  eqnaliza- 
tion  and  appeals  therefrom  shall  be  the  sole 
method  by  which  assessments  or  equalization 
shall  be  corrected  or  taxes  abated.  Equitable 
remedies  shall  be  resorted  to  only  where  the 
aggrieved  party  has  no  taxable  property  within 
the  tax  district  of  which  complaint  is  made." 

Plaintiff  contends  that  the  action'  of  the 
state  board  in  the  premises  la  not  governed 
by  this  statute,  because  the  board  was  not 
legally  in. session,  and  therefore  clothed  with 
no  legal  authorit?,  and  their  acts  a  nullity. 
If  this  contention  be  true,  section  7370  Ui 
not  applicable,  because  that  evldentiy  has 
reference  to  proceedings  when  the  board  la 
legally  in  session,  and  the  procedure  there 
provided  is  for  the  correction  of  assessments 
60  made.  If  the  defendants  were  not  law- 
fully in  session  as  the  board  of  equalization, 
their  acts,  so  far  as  they  affect  the  rights  of 
plaintiff,  would  not  be  governed  by  this  stat- 
ute, although  they  may  claim  to  have  been 
acting  as  public  officers  in  the  exercise  of 
some  legal  duty.     Onie  right  to  a   writ  of 
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prohibition  under  these  circumstances  has 
been  determined  by  this  court  in  the  recent 
case  of  Osage  &  Okla.  Co.  v.  Millard  et  aL, 
145  Pac.  797,  not  yet  officially  reported,  where 
prohibition  was  granted  restraining  the  de- 
fendant, as  county  treasurer,  from  listing 
for  taxation,  or  extending  on  the  tax  rolls, 
the  property  of  plaintiff  in  that  case.  See, 
also.  People  ex  rel.  N.  Y.  Edison  Co.  ▼.  Felt- 
ner  et  al.,  46  Misc.  Rep.  12,  90  N.  Y.  Supp. 
826;  Layman  v.  Iowa  Telephone  Co.,  123 
Iowa,  591,  99  N.  W.  205,  and  cases  cited 
there;  Hutchinson  et  al.  v.  City  of  Omaha, 
62  Neb.  345,  72  N.  W.  218;  Cooley  on  Taxa- 
tion, p.  1391. 

[1]  The  second  question  involves  the  con- 
sideration of  the  various  statutes  of  this 
state  tor  the  assessment  of  the  property  of 
railroads  and  public  service  corporations. 
Section  21,  art.  10,  Const  (Williams'  Ann. 
Const  g  286),  creates  the  state  board  of 
equalization,  and  prescribes  its  duties  as  fol- 
lows: 

"The  duty  of  said  board  shall  be  to  adjust  and 
equalize  the  valuation  of  real  and  personal  prop- 
erty of  the  several  counties  in  ue  state,  and 
it  shall  perform  such  further  duties  as  may  be 
prescribed  by  law,  and  they  shall  assess  all  rail- 
road and  public  service  corporations  property." 

Section  7373,  Kev.  Laws  1910,  prescribes 
additional  duties  for  this  board,  as  follows: 

"It  shall  be  the  duty  of  said  [state]  board  to 
examine  the  various  county  assessments  and  to 
equalize,  correct  and  adjust  the  same  as  between 
the  counties  by  increasine  or  decreasing  the  ag- 
gregate assessed  value  of  the  property  or  any 
class  thereof,  in  any  or  all  of  uem,  to  conform 
to  the  fair  cash  value  thereof,  as  herein  defined, 
and  to  order  and  direct  the  assessment  rolls  of 
any  county  in  this  state  to  be  so  corrected  as 
to  adjust  and  equalize  the  valuation  of  the  real 
and  personal  property  of  the  several  counties." 

The  manner  of  exercising  the  powers  con- 
ferred upon  said  board  by  the  constitutional 
provision  above  referred  to  is  contained  in  ar- 
ticle 4,  c.  72,  Bev.  Laws  1910,  S!  7336-7349,  in- 
clusive. By  section  7337  it  Is  provided  that 
the  pr(H>erty  of  all  public  service  corpora- 
tions shall  be  assessed  annually  by  the  state 
board  of  equalization  in  the  manner  prescrib- 
ed in  said  chapter.  Section  7338  requires 
every  public  service  corporation,  on  or  be- 
fore the  last  day  of  February  of  each  year, 
to  furnish  sworn  lists  or  schedules  of  its  tax- 
able property,  as  may  be  required  by  the 
state  board  of  equalization,  aud  makes  such 
property  subject  to  taxation  for  state,  coun- 
ty, and  other  public  purposes  to  the  same  ex- 
tent as  the  real  and  personal  property  of 
private  persons.  Section  7348  provides  that 
the  returns  so  made  shall  not  be  conclusive 
as  to  the  value  or  amount  of  said  property, 
and  authorizes  the  state  board  of  equaliza- 
tion to  make  an  assessment  of  such  property 
at  its  fair  casih  valuation,  estimated  at  the 
price  it  would  bring  at  a  fair  voluntary 
sale,  and  gives  the  board  power  to  examine 
the  books,  records,  and  papers  and  flies  of 
any  corporation,  to  compel  the  attendance  of 
witnesses  and  the  production  of  books  and 
papers  so  as  to  enable  It  to  properly  dis- 


charge its  duties  in  these  matters.     Section 
7349  is  as  follows: 

"The  state  board  of  equalization,  after  having 
valued  and  assessed  all  the  property  of  public 
service  corporations  in  this  state  according  to 
the  provisions  of  this  article,  Bhall  cause  the 
same  to  be  certified  by  the  state  auditor  to  the 
county  clerks  of  each  and  every  county  in  which 
any  portion  of  the  property  of  any  such  public 
service  corporation  may  be  located.  Such  re- 
turns shall  show  the  various  portions  of  the 
property  of  such  corporation  located  and  taxable 
in  each  county,  and  in  every  city,  town,  town- 
ship, school  district  or  other  municipal  subdivi- 
sion thereof,  and  shall  include  a  full  and  par- 
ticular statement  of  all  and  every  species  of 
property  of  such  corporation  located  in  each  of 
tho  said  several  subdivisions,  together  with  the 
nssiessed  value  of  every  item  thereof.  Said  re- 
turn shall  be  certified  by  the  state  auditor  to 
the  clerks  of  the  several  counties  wherein  such 
property  is  located  on  or  before  the  first  Mon- 
day of  Hay  of  each  year." 

The  constitutionality  of  this  legislation 
was  sustained  in  Western  Cnlon  Telegraph 
Co.  V.  Trapp,  186  Fed.  114,  108  C.  C.  A.  226, 
and  it  was  there  held  that  said  legislation 
had  the  effect  of  constituting  the  state  board 
of  equalization  a  board  of  assessors  for  the 
purpose  of  assessing  the  character  of  prop- 
erty over  which  they  were  given  Jurisdic- 
tion. 

[3]  After  the  state  board  has  assessed  all 
of  the  property  of  public  service  corpora- 
tions in  the  state,  and  caused  the  same  to  be 
certified  by  the  state  auditor  to  the  county 
clerks,  the  said  county  clerks  are  required 
to  do  certain  things  wMch  are  prescribed  by 
section  7350,  as  follows: 

"The  county  clerk,  aa  soon  as  he  shall  have 
received  the  certificate  from  the  state  auditor 
of  the  property  of  public  service  corporations 
and  the  valuation  thereof  assessed  for  taxation 
in  his  county,  shall  certify  same  to  the  proper 
officers  of  the  different  school  districts,  cities, 
towns  and  townships  in  his  county  in  which  any 
portion  of  the  property  of  any  such  public  serv- 
ice corporation  is  located,  and  the  amount  of 
such  assessment  shall  be  placed  on  the  tax  rolls 
for  the  benefit  of  the  respective  school  districts, 
cities,  towns,  or  townships,  and  he  shall,  at  the 
proper  time,  place  such  assessment  on  the  prop- 
er tax  roll  of  his  county,  subject  to  the  same 
levy  for  different  purposes  as  is  other  property." 

The  various  county  assessors  are  required 
by  section  12,  c  1S&,  Seas.  Laws  1911,  p. 
335,  to  make  an  abstract  of  his  assessments 
to  the  state  board,  after  the  sitting  of  the 
county  board  of  equalization,  not  later  than 
Saturday  preceding  the  third  Monday  in 
June,  and  the  third  Monday  in  June  is  fixed 
as  the  time  of  the  meeting  of  the  state  board 
of  equalization,  which  Is  required  by  section 
7373  to  meet  in  session  at  the  state  capital, 
commencing  on  the  third  Monday  in  June  of 
each  year,  and  requiring  it  to  examine  the 
various  county  assessments,  tp  equalize,  cor- 
rect, and  adjust  the  same  as  between  the 
counties.  Section  7374  levies  an  annual  ad 
valorem  tax,  and  prescribes  the  duties  of  the 
board  in  connection  therewith.  After  the 
board  has  discharged  Its  duties  under  this 
section,  and  the  same  has  been  certified  to 
the  clerks  In  the  several  counties  in  this 
state^  the  county  excise  board  Is  required  by 
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section  73S0  to  meet  at  the  county  seat  on 
the  last  Saturday  of  July  for  the  purpose  of 
examining  the  various  estimates  and  revis- 
ing and  correcting  same  and  ascertaining  the 
assessed  valuation  of  the  property  In  the 
county,  and  each  municipal  subdivision  there- 
of, and  making  a  levy  of  taxes  required  for 
public  purposes  and  the  levy  so  made  by 
tbem  must  be  certified  to  the  county  clerk, 
who  shall  extend  the  same  upon  the  tax 
roU3. 

The  foregoing  presents  the  general  scheme 
of  taxation  In  this  state,  whereby  revenues 
of  the  state  and  of  its  various  municipal  sub- 
divisions are  levied  and  collected.  The  various 
provisions  of  the  statute  fix  the  time  at 
which  each  of  the  several  duties  shall  be 
performed  by  the  different  officers  in  the  as- 
sessment of  property  and  levy  of  taxes,  but 
we  do  not  think  these  provisions  constitute  a 
limitation  upon  the  powers  of  the  officials  so 
as  to  render  invalid  any  acts  performed  by 
them  after  the  time  so  fixed.  There  is  no 
doubt  that  these  provisions  were  intended  to 
put  into  force  an  orderly  and  systematic 
procedure  governing  the  conduct  of  the  vari- 
ous officers  whose  duties  it  is  to  see  io  the 
assessment  of  the  proi)erty  and  the  levy  and 
collection  of  the  revenues  of  the  state;  and 
it  seems  clear  that  these  provisions  are  not 
mandatory,  but  are  merely  directory;  and 
If  a  taxpayer  has  failed  to  perform  his  full 
duty  as  a  citizen  by  disclosing  all  of  bis 
property  subject  to  taxation,  and  this  fact  is 
■  discovered  by  the  taxing  ofilcers  before  the 
time  has  expired  in  which  property  may  be 
lawfully  assessed,  that  such  officers  may  pro- 
ceed, after  proper  notice  and  opportunity  to 
be  heard,  to  assess  said  property  so  that  It 
may  bear  its  just  proportion  of  the  burdens 
of  the'  government.  It  is  a  matter  of  no 
material  Importance  to  a  taxpayer  whether 
his  property  is  assessed  within  the  particu- 
lar times  prescribed  by  law  or  thereafter. 
This  construction  of  the  law  is  conceded  to 
be  correct  by  counsel  for  plaintiff  in  the  peti- 
tion for  a  rehearing  and  the  oral  argument 
in  support  thereof.  Wells  ▼.  Burbank,  17 
N.  H.  393;  Anderson,  etc.,  v.  Mayfield,  93 
Ky.  230,  19  S.  W.  598;  Buswell,  Respt,  v. 
Board  Sup.  Alameda  County  et  al.,  116  Cal. 
351,  48  Pac.  226;  People  v.  Eureka  Lake  & 
Vuba  Canal  Co.  et  al.,  48  Cal.  143 ;  Atlantic 
&  Pacific  R.  Co.  V.  Yavapai  County,  3  Ariz. 
117,  21  Pac.  768 ;  Hart  v.  Plum,  14  Cal.  149 ; 
Barkley  v.  Dale,  213  III.  614,  73  N.  EX  325; 
WiUard  ▼.  Pike,  5»  Vt  202,  9  Atl.  907. 

[2]  It  Is  further  urged  by  plaintiff  that 
after  the  said  board  had  assessed  the  prop- 
erty of  plaintiff  and  all  other  public  service 
corporations,  and  had  equalized  the  assess- 
ments of  the  various  counties,  and  caused 
the  state  auditor  to  certify  such  action  to 
the  clerks  of  the  several  counties  of  the  state 
wherein  property  was  located,  that  the  board 
bad  exhausted  its  jurisdiction,  and  was  wlth- 
ont  authority  to  take  any  further  action  in 
the  premises,  and  should  be  held  in  law  to 


have  adjourned  and  to  be  functus  officio.  We 
are  of  the  opinion  that,  when  said  board  had 
valued  and  assessed  all  the  property  of  pub- 
lic service  corporations  in  the  state,  and  had 
caused  the  same  to  be  certified  by  the  state 
auditor  to  the  county  clerks,  as  required  by 
section  7349,  they  were  without  authority  to 
reconvene  and  reconsider  their  action  by  re- 
assessing property  already  assessed,  or  by 
adding  thereto  property  which  it  was  claim- 
ed had  be^i  omitted,  except  as  we  shall 
hereinafter  point  out  What  we  mean  by 
this  last  statement  may  be  illustrated  thus: 
The  board,  having  completed  its  assessment 
and  valuation  of  the  property,  and  certified 
the  same  to  the  county  clerks,  during  the 
year  1914,  'could  not  during  that  year  make 
an  additional  assessment  and  certify  the  ad- 
ditional amount  to  the  county  clerks  in  the 
same  manner  and  with  Uke  effect  as  the  orig- 
inal assessment  and  certification  was  made. 
These  various  provisions  of  the  law,  In  our 
opinion,  contemplate  some  finality  of  action 
by  the  board  at  some  time  during  the  year, 
so  that  the  result  of  their  labors  may  be  cer- 
tified to  the  various  county  clerks,  and  so 
that  the  various  municipal  subdivisions  of 
the  state,  through  their  proper  officers,  may 
make  suitable  provisions  for  revenue  to  meet 
their  current  expenses  and  obligations.  If 
this  were  not  so,  the  board  at  any  time  might 
reconvene  and  reconsider  their  action,  and 
thereby  disarrange  the  entire  fiscal  system 
of  the  state  and  all  of  its  subdivisions;  and 
if  they  could  do  this  as  to  one  corporation 
or  as  to  one  item  of  property,  the  same  action 
could  be  taken  with  reference  to  every  pul»- 
llc  service  corporation  and  railroad  company, 
and  as  often  as  the  board  in  its  judgment 
should  determine  the  necessity  therefor.  The 
powers  of  the  board  with  reference  to  as- 
sessing property,  and  its  other  duties  In  re- 
lation to  the  revenues  of  the  state,  are  stat- 
utory, and  no  authority  exists  for  any  action 
to  be  taken  by  the  board  unless  the  same  is 
expressly  conferred  or  included  by  clear  im- 
plication; and  in  case  of  doubt  the  rule  of 
construction  is  that  the  doubt  must  be  re- 
solved against  the  existence  of  the  power. 
McGannon  v.  State  ex  rel.  Trapp  et  al.,  33 
Okl.  145, 124  Pac  1063^  Ann.  Gas.  1914B,  620. 
Another  reason  why  we  think  this  must 
necessarily  be  so  is  that  by  section  7368, 
Rev.  Laws  1910,  provision  is  made  for  an  ap- 
peal in  matters  of  this  kind,  and  it  is  pro- 
vided that  appeals  from  the  state  board  may 
be  taken  to  the  Supreme  Court  within  60 
days  after  the  adjournment  of  said  board, 
but  not  afterward.  An  appeal  necessarily 
carriers  with  it  the  idea  of  some  finality  to 
the  act  appealed  from,  and,  if  it  be  held  that 
the  action  of  the  board  is  not  final  when  the 
result  is  certified  to  the  county  clerks,  and 
that  the  board  retains  jurisdiction  in  the 
premises  until  it  shall  finally  adjourn  at  its 
pleasure,  then  no  right  of  appeal  would  ac- 
crue from  any  assessment  until  the  adjourn- 
ment was,  in  tact,  bad;  or,  if  it  be  held  that 
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an  appeal  must  be  taken  within  60  days 
trom  tbe  date  tbe  board  took  final  action 
upon  the  particular  matter  appealed  from, 
then  we  would  hare  this  condition  presented, 
ot  an  appeal  in  a  matter  which  was  still 
within  tbe  Jnrisdlctlou  and  under  the  con- 
trol of  the  board,  and,  should  they  see  fit 
to  do  so,  tbe  matter  appealed  from  might  be 
reconsidered  and  a  different  result  arrived 
at,  from  which  an  additional  appeal  coold 
be  taken,  and  so  on  from  every  order  they 
might  make.  This,  in  our  Judgment,  would 
lead  to  intolerable  confusion,  and  would  put 
it  within  the  power  of  persons  and  corpora- 
tions seeking  to  dodge  their  taxes  to  suspend 
payment  thereof  by  neglecting  to  appeal  un- 
til payment  was  sought  to  be  enforced; 
when,  if  it  be  held  the  board  still  had  Juris- 
diction, they  could  give  notice  of  appeal  un- 
der the  provisions  of  the  sections  above  re- 
ferred to,  and  suspend  the  payment  of  taxes. 

We  have  made  careful  examination  of  the 
authorities  cited  in  the  brief  of  counsel  for 
both  parties,  and  have  arrived  at  the  con- 
clusion above  stated,  that  when  the  board 
has  valued  and  assessed  all  of  the  property 
of  pubUc  service  corporations,  and  has  dis- 
charged its  other  duties,  and  caused  the 
same  to  be  certified  by  the  state  auditor  to 
the  county  clerks,  that  said  board  is  with- 
out Jurisdiction  or  authority  to  take  any  fur- 
ther action  in  the  premises.  Cooley  on  Taxa- 
tion (2d  Ed.)  pp.  351,  352 ;  City  of  Hannibal 
ex  rel.  v.  Bowman,  88  Mo.  App.  103,  71  S.  W. 
1122;  Auditor  Gen.  v.  Sparrow,  116  Mich. 
674,  74  N.  W.  881 ;  Auditor  Oen.  v.  Sessions, 
100  Uich.  843,  68  N.  W.  1014;  Ferton  et  aL 
V.  Feller,  88  Mich.  199;  Common  Council  v. 
Smith,  99  Mich.  607,  68  N.  W.  481  ;■  Wells  v. 
Smyth  et  al.,  66  Fa.  169 ;  Lewis  v.  Bishop, 
19  Wash.  812,  63  Paa  166;  Blaly  v.  Bay 
City,  189  Mich.  495,  102  N.  W.  1033 ;  Bark- 
ley  T.  Dale,  213  lU.  614,  73  N.  E.  325 ;  Sul- 
livan V.  Peckham,  16  R.  I.  525,  17  Atl.  997; 
Wlllard  V.  Pike,  59  Vt  202,  9  Atl.  907; 
Downing  v.  Roberts,  21  Vt  441;  State  v. 
Manhattan  Silver  Mln.  Co.,  4  Nev.  318 ;  Peo- 
ple V.  Supervisors  of  Westchester,  15  Barb. 
(N.  Y.)  607;  Overlng  v.  Foote,  66  N.  Y.  263; 
City  of  N.  Y.  V.  Smith  et  aL,  61  App.  Dlv. 
407,  70  N.  Y.  Supp.  .702;  People  ex  reL  v. 
Forrest,  96  N.  Y.  644. 

(4]  The  Legislature  may  make  provision 
by  law  for  a  reassessment  of  property  which 
has  already  been  assessed  at  less  than  its 
fair  value,  but,  in  the  absence  of  such  pro- 
vision by  the  liegislature,  no  authority  ex- 
ists in  the  board  to  do  so;  and  we  find  no 
provision  in  tbe  laws  of  this  state  conferring 
any  authority  upon  any  of  the  officers  of  the 
state  whose  duty  it  la  to  assess  property  to 
reassess  the  same  after  It  has  once  been  as- 
sessed. Anderson  t.  Ritterbusch,  22  Okl.  761, 
98  Pac.  1002.  By  section  7309,  Rev.  Laws 
1910,  authority  is  conferred  upon  the  asses- 
sors to  add  property  which  has  escaped  taxa- 
tion la  previous  years  to  the  assessment  for 


the  current  year ;  and  this,  we  think,  la  suf- 
ficient warrant  of  authority  for  tbe  state 
board  to  add  to  the  tax  rolls  property  which 
has  been  omitted  and  which  has  escaped  tax- 
ation. Counsel  for  plaintiff  admit  this  sec- 
tion authorizes  action  by  the  state  board,  and 
we  think  this  construction  is  also  sustained 
by  the  decision  in  Western  Union  Telegraph 
Co.  V.  Trapp,  supra.  This  section  does  not 
anthorisse  the  revaluation  of  property  which 
has  already  been  assessed,  but  simply  au- 
thorizes the  assessment  of  property  which 
has  been  omitted  and  thereby  escaped  taxa- 
tion, and  directs  the  assessor  to  assess  the 
property  and  extend  against  the  same  on  the 
tax  rolls  for  the  current  year  all  arrearages 
of  taxes  properly  accruing  against  it.  The  de- 
fendants urge  that  under  this  section  they 
have  authority,  after  having  assessed  proper- 
ty for  a  certain  year  and  caused  the  state  au- 
ditor to  certify  the  same  to  the  county  clerks, 
that  If  they  discover  during  that  year  property 
omitted,  they  may  assess  the  same  and  cause 
the  auditor  to  certify  their  action  to  the 
county  clerka  to  be  collected  in  addition  to, 
and  in  connection  with,  the  valuation  already 
madd.  It  we  are  correct  in  our  first  proposi- 
tion— that  when  the  state  board  has  assessed 
and  valued  the  property  of  all  public  service 
corporations  and  railroad  companies,  and  the 
state  auditor  has  certified  the  same  to  the 
various  county  clerks,  they  are  without  far- 
ther authority — then  undoubtedly  they  wonld 
have  no  authority  to  act  under  this  section 
until  the  time  for  making  the  assessments  in 
the  next  or  some  subsequent  year ;  at  which 
time,  and  In  connection  with  the  assessment 
for  that  year,  the  omitted  property  may  be 
added,  and  all  arrearages  accruing  against 
said  property  extended  against  the  same  on 
the  tax  rolls.  We  think  this  is  the  correct 
construction  to  be  given  to  this  section ;  and 
if  the'  action  of  the  board  in  this  case  is 
sought  to  be  Justified  as  a  reassessment  of 
property  already  assessed,  the  same  was 
without  warrant  or  authority  of  law ;  and  If 
it  be  an  addition  of  property  omitted,  then 
they  are  without  Juridlction,  because,  having 
fully  completed  their  labors,  they  have  no 
power  to  further  act  until  tbe  assessment  for 
the  succeeding  or  some  subsequent  year  is  to 
be  made,  when,  by  virtue  of  sectimi  7309,  the 
property  so  omitted  may  be  added. 

We  are  of  the  opinion  that  the  writ  should 
issue  as  prayed  for. 

KANE,  0.  J.,  concurs.  TURKER  and 
SHARP,  3 J.,  concnr  in  condusion.  BROWN, 
J.,  dissents. 

TURNER,  X  I  concnr  in  that  part  of  the 
opinion  which  hplds  that  after  the  board  ot 
equalization  had  assessed  the  property  of  pe- 
titioner, and  had  caused  the  same  to  be  cer- 
tified by  the  auditor  to  the  clerks  of  each 
county  pursuant  to  Rev.  Laws  1910,  |  7349, 
as  he  did,  that  the  board  thereby  lost  Juris* 
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diction  of  tli«  Babject-matter  until  the  time 
tot  tbe  next  annual  assessment  as  required 
bjr  section  7337.  But  I  dissent  from  that 
part  of  U>e  opinion  which  holds  that  section 
7309  conferred  any  grant  of  power  whatever 
to  the  board ;  said  section.  In  my  opinion,  be- 
ing applicable  to  the  local  assessor  only. 

I  am  authorised  to  say  that  SHARP,  J., 
joins  me  la  these  views  of  the  case. 

BROWN,  J.  (dissenting).  I  cannot  concur 
with  my  Associates  In  the  final  conclusion 
reached  In  this  case,  though  with  many  of 
the  propositions  announced  therein  I  heartily 
agree. 

First,  I  agree  that  under  section  21,  art 
10,  of  the  Constitution,  It  Is  the  impera- 
tive duty  of  the  state  board  of  eqaallza- 
tlon  to  assess  for  taxation  all  property  be- 
longing to  public  service  corporations  in  this 
state  subject  to  taxation. 

Second,  I  agree  that  for  the  pnrpose  of 
assessing  property  owned  by  public  service 
corporations  the  state  board  of  equalization 
is  a  board  of  assessors. 

Third,  I  agree  that  section  7309,  Rev. 
Laws  1010,  which  makes  it  the  duty  of  tax 
assessors  to  cause  to  be  placed  on  the  tax 
rolls  taxable  property  which  has  been  omit- 
ted and  escaped  taxation,  applies  to  and  in- 
cludes the  state  board  of  equalization,  the 
same  as  local  officers  whose  duty  it  is  to  as- 
sess property  for  taxation,  and  I  believe  the 
board  has  anthorlty  so  to  do,  independent  of 
said  statute. 

Fourth,  I  agree  that  the  several  statutes 
stating  the  time  in  which  tlie  ofhcers  who 
have  to  do  with  the  assessments  of  taxes 
shall  act  are  directory,  and  I  am  in  hearty 
accord  with  the  proposition  so  well  stated  in 
the  opinion  of  the  court  and  in  language 
which  can  scarcely  be  improved  on,  as  fol- 
lows: 

"The  varioas  provisiona  of  the  statute  fix  tbe 
time  at  which  each  of  the  several  duties  shall 
be  performed  by  tbe  different  officers  In  the 
assessment  of  property  and  levy  of  taxes,  but 
we  do  aot  thhik  these  provisions  constitute  a 
limitation  upon  the  power  of  the  officials  so  as 
to  render  invalid  any  acts  performed  by  them 
after  the  time  so  fixed.  There  is  no  doubt  that 
these  provisions  were  intended  to  put  into  force 
an  orderly  and  systematic  procedure  governing 
the  condoct  of  the  various  officers  whose  duties 
it  is  to  see  to  tbe  assessment  of  the  property 
and  the  levy  and  collection 'of  the  revenues  of 
the  state,  and  it  seems  clear  that  these  provi- 
sions are  not  mandatory,  but  are  merely  direc- 
tory: and  if  a  taxpayer  has  failed  to  perform 
his  rail  datv  as  a  citixen  by  disclosing  all  his 
property  subject  to  taxation,  and  this  fact  is 
discovered  b^  the  taxing  officers  before  the 
time  has  expired  in  which  property  may  be  law- 
fully assessed,  and  that  such  officers  may  pro- 
ceed after  proper  notice  and  opportunity  to  be 
beard,  to  assess  said  property  so  that  it  may 
bear  its  Jnst  proportion  of  the  burdens  of  the 
government-  It  is  a  matter  of  no  material  im- 
portance whether  his  property  is  assessed  within 
the  particular  times  prescribed  by  law  or  there- 
after." 

I  tiilnk  the  following  proposition  announc- 
ed by  the  court  is  not  applicable  to  the  facts 
In  this  case  aa  disclosed  by  the  record,  Tia.: 


"We  are  of  the  opinion  that  when  said  state 
board  of  equalization  have  valued  and  assessed 
all  property  of  public  service  corporations  in 
the  state,  and  had  caused  the  same  to  be  certi- 
fied by  tbe  state  auditor  to  tbe  county  clerks  as 
required  by  section  7309,  that  they  were  with- 
out authority  to  reconvene  and  reconsider  their 
action  by  reassessing  property  already  assessed, 
or  by  adding  thereto  property  which  it  was 
claimed  bad  been  omitted,  except  as  we  shall 
hereinafter  i>oint  out  Wnat  we  mean  by  this 
last  statement  may  b«  illustrated  thus:  The 
board,  having  completed  its  assessment  and  val- 
uatioa  of  tbe  property,  and  certified  tbe  same  to 
the  county  clerks,  during  the  year  1914,  could 
not  during  that  year  make  an  additional  assess- 
ment and  certify  the  additional  amount  to  the 
county  clerks  in  the  same  manner  and  with  like 
effect  as  the  original  assessment  and  certifica- 
tion was  made." 

The  proposition  Just  quoted  is  based  upon 
conditions  and  a  state  of  facts  different  from 
those  upon  which  the  state  board  of  equalisa- 
tion acted  in  the  instant  case.  The  language 
of  the  court  is: 

"That  when  said  board  had  valued  and  as- 
sessed all  property  of  public  service  corpora- 
tions in  the  state,  and  had  caused  the  same  to 
be  certified  by  the  state  auditor  to  the  county 
clerks,"  and  so  forth. 

In  another  portion  of  the  conrt's  opinion, 
referring  to  the  answer  of  the  defendants, 
the  court  say: 

"There  is  no  reply  to  the  answer,  and  for  the 
purposes  of  this  proceeding  the  material  aver- 
ments and  allegations  thereof  are  to  be  taken  ss 
true." 

In  this  the  court  is,  of  course,  correct 
Thus,  considering  the  allegations  in  de- 
fendants' answer  as  true,  we  have  this  char- 
acter of  case:  The  extent  and  value  of  prop- 
erty owned  by  plaintiff  and  subject  to  taxa- 
tion in  Oklahoma,  for  the  year  1914,  was 
peculiarly  within  the  knowledge  of  plaintiff's 
officers,  and  was  not  known  to  the  state 
board  of  equalization,  and  that  in  making 
and  returning  to  the  state  auditor,  the  sworn 
list  and  schedule  required  by  statute  of  prop- 
erty owned  by  the  plaintiff  corporation,  to- 
gether with  a  statement  of  the  value  thereof, 
plaintiff  fraudulently  omitted  to  include  in 
such  lists  certain  oil  and  gas  leases  of  the 
approximate  value  of  $1,600,000,  and  fraudu- 
lently stated  the  value  of  the  property  actual- 
ly listed  to  be  several  million  dollars  less 
than  its  actual  value,  and.  that  the  board,  in 
Aognst  1914,  was  induced,  by  such  fraud- 
ulent omission  and  false  statement  of  values, 
to  assess  the  property  of  plaintiff  so  returned 
at  $35,000,000,  which  sum  was  more  than 
$10,600,000  less  than  the  taxable  value  there- 
of; that  thereafter  said  assessment  was  cer- 
tified to  the  county  clerks  as  required  by  law, 
and  the  board  did  not  adjourn,  but  took  a 
recess,  subject  to  be  reconvened  upon  call  by 
the  Governor;  that  later,  about  September 
of  tbe  same  year,  the  board  was  Informed  of 
the  omission  by  plaintiff  to  list  and  return 
its  property,  the  oils  and  gas  leases,  as  well 
as  other  property  alleged  to  belong  to  it, 
and  that  said  property  was  not  included  In 
the  August  assessment  and  also  that  plaintiff 
had  concealed  tbe  real  value  of  Its  ptofitx^ 
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rendered,  and  that,  as  a  result  thereof,  the 
August  assessment  of  said  property  at  $35,- 
000,000  was  greatly  less  than  the  taxable 
value  thereof,  and  that  therefore,  after  due 
notice  to  plaintlfT,  the  board,  over  plaintiff's 
objections,  proceeded  to  hear  and  take  evi- 
dence upon  the  questions  stated,  and  that  the 
evidence  so  taken  showed  plaintiffs  had,  in 
fact,  failed  and  omitted  to  indnde  in  its 
property  lists,  oil  and  gas  leases,  and  other 
property  belonging  to  it,  and  subject  to  taxa- 
tion in  the  state  of  Oklahoma,  for  the  year 
1914,  and  the  taxable  value  of  such  omitted 
property  for  said  year  was  at  least  $10,500,- 
000,  and  was  not  Included  in  the  board's 
previous  assessment,  and  that  such  evidence 
further  showed  $35,000,000,  the  board's  Au- 
gust assessment  of  plaintiff's  listed  property, 
was  more  than  $10,500,000  less  than  the  then 
taxable  value  of  said  property;  that  after 
hearing  said  evidence  the  board  agreed  to 
assess  plaintiff  for  $10,500,000,  in  addition  to 
its  August  assessment,  and  to  add  said  ad- 
ditional sum  to  its  previous  assessment  of 
$35,000,000,  as  the  tax  due  and  owing  by 
plaintiff  for  the  year  1914,  and  plaintiff 
brought  this  action  to  prohibit  the  board 
from  doing  the  acts  above  stated.  This  court, 
as  then  composed,  on  the  5th  day  of  January, 
1015,  in  a  decision  by  Justice  Riddle,  and  con- 
curred in  by  all  the  Justices  (the  present  Chief 
Justice  not  sitting)  denied  plaintiff's  petition 
for  the  writ  of  prohibition.  Now,  I  submit, 
if  the  above  facts  stated  in  the  answer  are  to 
be  taken  as  true,  and  they  must,  then  the 
state  board  had  not  assessed  all  the  property 
of  plaintiff  subject  to  taxation  at  its  meeting 

the day  of  August,  1914. 

But  in  this  case.  If  we  concede  the  board 
of  equalization,  when  it  assessed  plaintiff's 
property  at  $35,000,000  in  August,  1914,  un- 
derstood, as  it  evidently  did,  it  was  assessing 
all  the  property  owned  by  plaintiff  and  sub- 
ject to  taxation  in  the  state  of  Oklahoma, 
and  intended  such  assessment  as  final,  and 
that  the  action  of  the  state  auditor  in  certi- 
fying this  assessment  down  to  the  county 
clerks  was  without  objection  on  the  part  of 
the  board,  and  that  thereafter,  when  the 
board  took  a  recess  subject  to  the  call  of 
the  Governor,  it  did  not  have  in  mind  any 
further  proceedings  in  connection  with  plain- 
tiff's property,  even  then,  in  my  Judgment,  it 
was  not  precluded,  under  the  allegations  in 
the  answer  in  this  case,  from  further  consid- 
eration of  the  matter  of  Its  assessment  of 
plaintiff's  property.  To  illustrate:  Property 
owned  by  public  service  corporations  is  pe- 
culiarly within  the  knowledge  of  Its  officers 
and  servants.  The  law  requires,  on  or  be- 
fore the  last  day  of  February  of  each  year, 
they  shall  make  and  file  with  the  state  audi- 
tor sworn  lists  and  schedules  truly  stating 
the  property  owned  by  them  and  the  cash 
value  thereof.  The  purpose  of  the  statute 
In  requiring  these  lists  is  to  enable  or  at 
least  aid  the  state  board  of  equalization  In 


arriving  at  a  correct  TaluatKm  and  assess- 
ment of  all  property  owned  by  the  corpora- 
tion. Every  person  is  presumed  to  swear 
truthfully,  and  'the  board  of  equalization 
would  be  Justified  in  assuming  that  the 
sworn  lists  and  schedules  returned  contain- 
ed a  full  and  complete  list  of  its  taxable 
property,  and  that  the  valuation  therein  stat- 
ed was,  in  truth,  the  cash  value  of  such  prop- 
erty. It  is  conceded  the  board  may  act  at 
any  time,  wltliin  its  discretion,  in  assessing 
corporation  property.  Then  let  us  suppose 
that  in  March,  immediately  after  the  corpo- 
ration has  returned  and  filed  its  lists  and 
schedules  as  required  by  law,  the  board  of 
equalization,  upon  examination  of  these  re- 
turns, rely  upon  the  sworn  statements  that 
they  contain  a  list  of  all  property  owned  by 
the  corporation  subject  to  taxation  tn  the 
state,  and  that  the  sworn  value  therein  stat- 
ed is  correct,  and,  so  relying,  proceed  to  as- 
sess plaintiff's  property  stated  In  such  re- 
turns, at  the  value  therein  stated,  that  the 
assessment  is  accordingly  certified  by  the 
state  auditor  to  the  different  county  clerks, 
as  required  by  law,  and  within  the  next  ten 
days  the  board  should  learn  the  corporation 
and  its  officers  had  knowingly  and  intention- 
ally omitted  from  the  lists  a  certain  class 
of  its  property  subject  to  taxation,  and  bad 
knowingly  and  intentionally  misstated  tli« 
value  of  the  property  returned,  then,  If  the 
court's  holding  in  this  case  is  correct,  the 
board  would  nevertheless  be  precluded  from 
a  reconsideration  of  its  assessment,  and  pre- 
cluded from  adding  to  the  original  amount 
already  assessed  against  the  corporation  tbe 
value  of  the  property  which  had  been  omit- 
ted from  the  returns  and  not  assessed  at  all, 
and  thereby  tbe  corporation,  as  a  result  of 
its  success  in  perpetrating  a  fraud  upon  the 
board  and  concealing  from  it  taxable  prop- 
erty and  values,  escape  the  payment  of  taxes 
for  the  current  year  upon  the  property  and 
values  omitted,  though  the  same  equaled  or 
exceeded  the  value  of  the  property  actually 
returned  and  assessed,  and  though,  as  in 
this,  tbe  omitted  property  aggregated  mil- 
lions of  dollars  'Of  taxable  property  and 
thousands  of  dollars  of  taxes  which  the  cor- 
poration would  be  required  to  pay  but  for  the 
fraud  successfully  perpetrated. 

Another  illustration:  Suppose  a  corpora- 
tion returns  a  correct  statement  and  list  of 
all  property  owned  by  it  subject  to  taxation, 
but  knowingly,  with  a  fraudulent  intent  to 
deceive  the  board  and  escape  payment  of 
taxes,  swore  the  cash  value  of  the  property 
returned  was  $31,000,000  (approximately  the 
value  placed  by  the  corporation  upon  the 
property  returned  by  It  In  this  case),  when, 
in  fact.  It  knew  the  cash  value  of  such  prop- 
erty was  over  $60,000,000  (as  some  of  the 
evidence  tended  to  show  was  the  cash  value 
of  the  property  returned  by  plaintiff  In  this 
case)  and  the  board,  relying  upon  the  sworn 
valuatioa  stated  in  the  corporation's  tetxan. 


Digitized  by  VjOOQ  IC 


Okl.) 


TB.AXRXE  OIL  &  GAS  CO.  t.  CRUCB 


159 


adopted  the  same  and  assessed  the  property 
ttaereat,  and  caused  their  assessment  to  be 
certified  by  the  state  auditor  to  the  county 
clerks,  and  thereafter  the  board  took  a  re- 
cess or  adjourned,  with  no  expectation  of 
farther  consideration  of  the  corporation's 
taxes,  and  afterwards,  during  the  same  year, 
and  possibly  the  same  month,  the  fraud  Is 
broufiht  to  the  knowledge  of  the  board,  and 
it  la  discovered  the  corporation  is  assessed 
for  even  less  that  half  the  correct  value  of 
Its  property,  then,  notwithstanding  this  fact, 
under  the  court's  holding,  the  board  would 
be  forever  precluded,  under  existing  laws, 
from  reassessing  the  corporation's  property, 
and  from  adding  to  the  already  assessed  val- 
ue a  sum  equal  to  the  difference  between  the 
already  assessed  value  and  the  actual  taxa- 
ble value  at  which  it  should  have  been  as- 
sessed in  the  first  instance,  and  the  corpora- 
tion would,  as  a  reward  for  the  successful 
perpetration  of  the  fraud  and  deceit  practic- 
ed by  it  upon  the  board,  permanently  escape 
payment  of  one-half  the  taxes  which  In  Jus- 
tice It  should  pay;   for  the  court  says: 

"The  LeKlslature  may  make  provision  by  law 
for  a  reassessment  of  property  which  has  al- 
ready been  assessed  at  less  than  its  fair  value, 
hot,  in  the  absence  of  such  provision  by  the 
Legislature,  no  authority  exists  in  the  board 
to  do  so,  and  we  find  no  provision  in  the  laws 
of  this  state,  conferring  any  authority  upon  any 
of  the  officers  of  the  state  whose  duty  it  is  to 
assess  property  to  reassess  the  same  after  it 
has  once  been  assessed." 

In  my  Judgment,  the  law  as  it  existed  In 
1914,  and  as  it  exists  to^ay,  was  and  is  suf- 
ficient to  confer  upon  the  board  of  equaliza- 
tion power  to  assess  all  property  of  what- 
soever kind,  of  public  service  corporations, 
owned  by  them  In  this  state,  subject  to  taxa- 
tion, and  at  Its  full  taxable  value,  whether 
the  same  Is  correctly  stated  in  the  schedules 
returned  by  the  corporation  or  thereafter  dis- 
covered by  the  board  of  equalization,  and 
that  where  the  board,  by  fraud,  accident,  or 
mistake,  falls  to  properly  tax  such  property, 
it  may  return  at  any  time  the  mistake  is 
discovered  and  make  a  correct  assessment 

In  the  case  of  Anderson  v.  Ritterbusch, 
Treasurer,  22  Okl.  761,  88  Pac.  KKKt,  this 
court  held,  quoting  from  paragraphs  10  and 
11  of  the  syllabus,  as  follows: 

"The  'taxing  power,'  when  acting  within  Its 
legitimate  sphere,  is  one  which  knows  no  stop- 
ping place  until  it  has  accomplished  the  pur- 
pose for  which  it  exists,  viz.,  the  actual  enforce- 
ment and  collection  from  every  lawful  object 
of  taxation  of  its  proportionate  share  of  the 
public  burdens ;  and,  if  prevented  by  any  ob- 
stacles, it  may  return  again  and  again  until,  the 
way  being  clear,  the  tax  is  collected. 

"In  laws  for  the  assessment  and  collection  of 
taxes  due  on  omitted  property,  it  is  uniformity 
of  burden,  and  not  identity  of  method  of  enforce- 
ment, which  is  required  by  constitutional  prin- 
ciples." 

The  duty  Imposed  upon  the  board  by  the 
Constitution  is  mandatory — that  of  assessing 
all  public  service  corporations  in  the  state. 
The  Constitution  prescribes  no  bounds;  it 
does  not  state  when  the  board's  work  shall 


commence  qr  be  completed.  Any  statute 
which  would  so  hamper  or  obstruct  the  board 
in  the  discharge  of  this  duty  so  as  to  prevent 
the  complete  consummation  and  accomplish- 
ment thereof  would  be  unconstitutional.  The 
statutes  do  not  prescribe  any  time  within 
which  the  board  is  bound  to  act,  or  which 
estops  them  from  acting  at  any  time  in  the 
discharge  of  the  duty  Imposed  upon  them. 
But  the  effect  of  the  court's  holding  is  that, 
the  board  having  met,  and  by  mistake  has 
assessed  the  corporation's  property  at  less 
than  its  valuation,  has  thereby  estopped  it- 
self from  a  full  and  complete  discharge  of 
the  duties  imposed  upon  It  by  the  Constitu- 
tion and  statutes  of  the  state.  The  iKiard  Is 
a  continuing  one,  and  with  a  mandatory  duty 
of  assessing  all  property  of  public  service  cor- 
porations at  its  fair  cash  value,  and.  In  my 
opinion,  it  cannot  by  its  own  act  excuse  Itself 
from  a  full  discharge  of  such  duty.  It  must 
perform  the  duty  of  assessing  public  service 
corporations,  and,  if  necessary,  it  is  entitled 
to  the  full  term  of  its  office  in  which  so  to  do, 
and,  as  before  stated,  where,  by  fraud,  ac- 
cident, or  mistake,  it  had  been  prevented  or 
has  failed  to  discharge  its  full  duty.  It  may 
at  any  time  during  its  term  of  office,  ui>on 
discovery  thereof,  proceed '  to  the  full  per- 
formance and  discharge  of  such  duty,  and  It 
is  its  duty  to  do  80. 

The  court  In  Its  opinion  appears  to  con- 
strue the  action  of  the  board  in  December, 
1914,  as  a  reassessment  of  plaintiff's  prop- 
erty already  assessed  In  August,  and  holding 
that  property  once  assessed  cannot  be  re- 
assessed by  the  board,  and  that  the  writ  of 
prohibition  will  lie  to  prohibit  the  board 
from  adding  to  the  amount  of  its  August  as- 
sessment the  $10,500,000,  the  sum  found  at 
the  December  meeting  to  be  the  value  of  the 
corporation's  property  which  was  not  pre- 
viously considered  by  the  board  nor  assessed 
by  It  But  I  do  not  understand  the  action  of 
the  board  In  December  to  be  a  reassessment 
of  the  property  value  considered  and  assessed 
in  August  The  defendants'  answer  affirma- 
tively alleges  the  facts  hereinbefore  stated. 
It  is  further  alleged  that  defendants  deny 
that  the  statement  returned  by  plaintiff  con- 
tains all  of  the  property  In  the  state  of  Ok- 
lahoma subject  to  taxation.  It  is  further  al- 
leged: 

"That  these  defendants  deny  that  said  assess- 
ment was  made  with  full  knowledge  by  the 
board  of  the  character,  quality,  and  use  of  the 
property  of  the  plaintiff,  and  affirm  that  at  that 
time,  and  on  the  Ist  day  of  March,  1914,  and 
on  the  Ist  day  of  January,  1914,  and  on  the 
1st  day  of  February,  1914,  plainUS  bad  other 
additional  property  in  very  large  amounts  not 
known    to    these    defendants,    and    which    they 

did  not  know  of  on  said  day  of  August, 

1914,  when  they  made  the  assessment  last 
named." 

Again,  after  admitting  in  August  1914, 
the  board  attempted  to  complete  its  assess- 
ment of  the  property  of  plaintiff  and  of  all 
other  public  corporations  for  that  particular 
year,  It  Is  affirmatively  alleged,  at  the  bot' 
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torn  of  page  2  and  top  of  page  8  o£  aald  an- 
swer: 

"Bat  that,  In  fact,  tiieae  defendants  &iled  in 
■aid  attempt,  to  tlie  extent  at  least  as  lias  ap- 
peared at  this  time,  that  they  failed  to  properly 
aeeess  the  property  of  the  Prairie  Oil  &  Gas 
Company,  this  plaintiff,  and  several  other  pnb- 
llc  semoe  corporations  similarly  situated  and 
of  other  corporations  dissimilarly  situated." 

It  la  further  alleged  on  page  3  of  the  an- 
swer, in  snbstance,  that  after  the  August  as- 
sessment of  the  property  returned  by  plaintifF 
the  board  bellering  it  bad  fully  assessed  all 
public  service  corporation  property,  levied  an 
ad  valorem  tax  of  1.8  mills  for  such  fiscal 
year  on  the  property  of  plaintiff,  and  that 
said  assessment  and  levy  was  certlfled  by  the 
state  auditor  down  to  the  proper  officers,  and 
that  thereafter,  in  September,  the  board  took 
a  recess  subject  to  the  call  of  the  Governor, 

and  that  on  the day  of  November,  1914, 

one  O.  H.  Pitman  represented  to  the  Individ- 
ual members  of  the  board  of  equalization  that 
certain  property  belonging  to  plaintiff  had 
been  omitted  and  not  assessed  by  the  board 
for  the  fiscal  year  of  1914,  and  that  the  prop- 
erty which  was  assessed  was.  assessed  In- 
sufficiently; that  on  or  about  the  SOth  day 
of  November,  the  board  was  reconvened  by 
the  OovenuM-,  and,  after  due  notice  to  plain- 
tiff, proceeded,  over  plaintiff's  objection,  to 
hear  evidence  offered  by  Iwth  plaintiff  and 
Pitman  for  and  against  said  allegation  of 
omitted  property  and  insufficient  assessment 
It  is  further  alleged,  in  substance,  that  the 
evidence  before  the  board  at  such  December 
meeting  showed  such  property  was  of  the 
value  of  at  least  $10,500,000,  and  that  the 
same  had  been  omitted  and  not  assessed  by 
the  board  because  of  the  fraudulent  conceal- 
ment thereof  by  plaintiff,  and  that  after 
bearing  the  evidence  the  board,  upon  motion 
and  second,  agreed  to  add  said  sum  of  $10,- 
600,000  to  its  previous  assessment  of  plaln- 
tUTs  property.  These  affirmative  allegations 
In  defendants'  answer.  If  true,  and,  being  un- 
denied,  are  to  be  taken  as  true,  show  very 
plainly,  to  my  mind,  that  the  December  ac- 
tion of  the  board  does  not  amount  to  a  re- 
assessment of  the  property  assessed  by  It  In 
August,  but  was  an  assessment  of  other  prop- 
erty belonging  to  plaintiff  which  was  not  be- 
fore the  board,  and  was  not  considered  or 
assessed  by  it  at  its  August  meeting. 

It  is  admitted  in  the  opinion  of  the  court 
that,  under  section  7309,  Rev.  Laws  1910, 
the  state  board  of  equalization  have  author- 
ity to  assess  property  belonging  to  public 
service  corporations  which  has  been  omitted 
and  not  previously  assessed  for  taxes,  but 
the  court  holds  the  board  could  not  do  so 
until  the  following  year.  I  am  at  a  loss, 
however,  to  understand  how,  under  this  stat- 
ute referred  to,  it  can  be  contended  the  board 
must  wait  until  a  subsequent  year  in  which 
to  render  and  assess  omitted  property  au- 
thorized to  be  assessed  by  them.  Notice  the 
language  of  said  section  7309: 

"If  any  real  or  personal  property  be  omitted 
in  the  assessment  of  any  year  or  years,  and  the 


property  thereby  escape  taxation,  when  snch 
omission  in  discovered  the  assessor  shall  enter 
such  property  on  ^e  assessment  and  tax  bo<As 
for  the  year  or  years  omitted  and  be  shall  as* 
eess  the  propertr,  and  extend  against  the  same 
on  the  tax  list  for  the  current  year,  all  arrear* 
age  of  taxes  properly  accruing  against  it,  in- 
cluding therein,  in  the  case  of  personal  property 
taxes,  interest  thereon  at  the  rate  of  six  per 
cent,  per  annum  from  the  time  such  taxes  would 
have  become  delinquent,  and  when  the  omission 
was  caused  by  the  failure  of  tiie  owner  to  list 
the  same." 

The  statute  la  plain  and  nnamblgoons,  and 
by  its  provisions  and  terms  it  becomes  the 
duty  of  the  assessing  officer,  as  soon  as  he 
discovers  property  authorized  to  be  assessed 
by  him  has  been  omitted  and  not  assessed 
for  taxes  either  for  previous  years  or  for 
the  year  in  which  the  discovery  is  made,  to 
then  and  there  enter  saia  property  on  the 
tax  rolls  and  assess  it  and  extend  the  taxes 
on  the  tax  list  for  the  current  year.  To  wait 
until  the  following  year,  as  held  by  the  court 
he  must  do,  to  enter  said  property  on  the 
tax  rolls  or  to  assess  the  same,  would,  I 
think,  be  in  violation  of  the  plain  and  ez> 
press  terms  of  the  statute.  There  is  also 
splendid  reason  for  requiring  the  taxing  of- 
ficer to  proceed  with  the  assessment  as  soon 
as  he  discovers  the  omitted  property:  First, 
the  personnel  of  the  taxing  officers,  which  in 
this  case  was  the  board  of  equalization,  may 
sustain  a  complete  change  before  another 
year,  as  has  l)een  done  in  the  present  case  at 
the  recent  election,  and  their  successorii,  not 
having  heard  the  evidence  establishing  the 
omission  and  nonassessment,  could  not  pro- 
ceed as  provided  by  this  section  of  the  stat- 
ute without  again  going  to  the  trouble  and 
expense  of  taking  evidence,  much  or  all  of 
which  may  not  be  obtainable;  and,  second, 
before  the  following  year  the  unassessed  and 
untaxed  property  may  have  been  removed 
beyond  the  limits  of  the  state  and  the  own- 
er thereof  become  Insolvent;  or,  third,  the 
property  may  have  been  purchased  by  an- 
other without  notice  of  the  nonassessment 
for  taxation  thereof.  If  the  law  regulating 
the  assessment  of  taxes  in  this  state  is  as 
construed  by  the  court  in  Its  opinion,  then 
there  is  a  very  serious  discrimination  be- 
tween the  ordinary  taxpayer  and  public  serv- 
ice corporations  and  in  favor  of  the  latter. 
The  property  of  the  ordinary  taxpayer  is 
assessed  according  to  article  or  items.  If 
he  has  ten  head  of  horses,  and  lists  only  five 
for  assessment,  the  omission  is  easily  dis- 
covered, and  the  omitted  five  head  may  be 
readily  Included  in  the  new  assessment  But 
public  service  corporations  are  assessed  ac- 
cording to  a  unit  valuation,  and,  under  the 
rule  adopted  by  the  court  in  this  case.  If 
the  board,  either  by  fraud,  mistake,  or  acci- 
dent assesses  the  corporation's  property  at 
one-half  its  valuation,  it  is  precluding  from 
correcting  Its  mistake,  and  the  corx>oration, 
instead  of  bearing  its  proportion  of  the  bur- 
den of  taxation,  pays  only  one-half  of  the 
taxes  it  should  pay,  and  the  amount  of  the 
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taxes  BO  loBt  to.  the  atate  and  the  various 
mnnlclpaUtles  In  which  the  coiporatlon  haa 
property  must  be  paid  and  contrlbated  by  the 
onUnary  and  common  taxpayer. 

In  this  case  I  think  It  is  clearly  Shown 
the  action  of  the  board  at  Its  December 
meeting  simply  amounted  to  an  assessment 
by  them  of  property  theretofore  omitted  and 
not  assessed,  of  the  aggregate  value  of  HO,- 
600,000,  and  that  the  board's  action  was  fnl- 
ly  antborlzed  by  section  7309.  It  may  be, 
and  I  think  it  Is  a  fact,  that,  Instead  of 
addlne  said  amount  to  the  original  assess- 
ment tberetofbre  made  by  the  board,  It  should 
have  altered  and  extended  the  same  as  an 
independent  assessmoit  against  plaintiff  In 
said  snm,  but.  If  it  was  authorised  to  make 
the  assesRuent,  the  fact  that  it  is  wrong- 
fully added  to  the  previous  assessment  was 
a  mere  irregularity,  and  could  be  taken  ad- 
vantage  of  by  appeal  ofily. 

It  would  seem  the  court  In  this  case  has 
overlooked  the  old  and  familiar  maxima,  al- 
most dementary,  that  "one  cannot  take  ad- 
vantage of  his  own  wrong,"  and  that  "he 
who  comes  Into  a  court  of  equity  must  come 
with  clean  hands." 

•nue  plaintiff  appears  before  us  in  the  at- 
titude ot  admitting  as  true  the  allegatlona 
«(  fraud  and  deceit  in  the  answer  of  de- 
fendantSk  and  at  the  same  time  seeking  af- 
llnnatlve  eqnltable  relief  to  stay  the  cor- 
nctliic  hand  of  the  board  of  equalisation 
seddng  to  tlgbt  the  alleged  wrong  perpe- 
trated upon  it. 

I  an  clearly  of  the  oirtnion  that  the  for- 
mer decision  of  this  court,  denying  the  writ 
o(  prohibition  was  correct,  and  that  the  pe- 
tition of  plaintiff  for  rehearing  should  be 
refused,  and  that  the  decision  of  my  Breth- 
ren herein  granting  plaintiff  a  rehearing 
and  allowing  the  writ  of  prolilbitlon  prayed 
for  is  fundamentally  wroc;. 

In  view  of  the  pronounced  interpretation 
by  a  majority  of  the  court  of  the  existing 
laws  of  this  state  relating  to  the  assess- 
ment and  collection  of  taxes  on  the  property 
of  public  service  corporations.  It  is  of  vital 
Importance  to  the  common  and  ordinary  tax- 
payer in  the  state  that  the  Legislature,  now 
in  session,  hastoi  to  enact  laws  by  whldh  all 
dasses  of  taxpayers  be  required  to  contrib- 
ute their  share  and  portion  of  the  burden 
of  taxation. 

Itt  Old.  44) 

STATE  ex  rel.  FBIBND,  Oo.  Atty.,  v.  CUM- 
MINOS  et  aL    (No.  7170.) 

(Supreme  Court  of  Oklahoma.    Mardi  18, 
191S.) 

fSftUhut  hv  the  Court.) 

L  Afi>bal  Ann  Ebbob  «=»362— PmnoN  in 
Error— Right  to  Amend. 

Within  the  six  monthi  allowed  by  law  for 
ffling  petition  in  error  in  this  court,  the  plaintiff 
in  error  may,  upon  such  terms  as  may  be  im- 
posed by  this  court,  amend  big  petition  in  er- 


ror filed  herein  by  adding  assignments  of  error 
which  might  properly  have  been  included  in  the 
original  petition  in  error;  provided,  all  the  de- 
fendants in  error  are  proi>erly  before  this  court 
and  their  rights  will  not  be  prejudiced  by  such 
amendment. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  <3ent   I^.   IJ   19W.   1961,  3282-3284; 

2.  Schools  and  School  Dibtbicts  «=»!(>— 

OOVKBHMBNT  OW  CklMHON   SOHOOLS— OFKBA- 

noN  or  Statute. 

Chapter  219,  Seas.  Laws  1913,  entitied  "An 
act  prescribing  laws  for  the  government  of  the 
common  aclioola  of  Oklahoma,  and  repealing  con- 
flicting laws,"  la  general  in  its  nature  and  ap- 
?lie8  to  all  public  schools  throughout  the  state, 
t  expressly  repeals  all  laws  in  conflict  there- 
with, and,  from  and  after  January  1,  1914. 
when  it  became  operative,  is  controlling  as  to 
an  subjects  included  therein. 

[Ed.  Note.— For  other  cases,  aee  Schools  and 
School  Districts.  Gent  Dig.  1 18 ;  Dec.  Dig.  «=» 
10.] 

8.  Schools  and  School  Distbicts  «=>46— 
School  Offickbs  — Tbbk  or  OrnoK  — Mu- 
nicipal Cobpobations  — "Municipal  Ap- 

TAIB." 

The  free  public  school  system  in  Oklahoma 
la  a  matter  of  general  state  concern,  and  not  a 
"municipal  affair,"  and  city  ctiartera  can  only 
run  current  with  and  never  counter  to  the  gen- 
eral laws  of  the  atate  touching  the  free  public 
school  system;  and,  where  a  dty  charter  fixes 
the  terms  of  free  public  school  officers  in  such 
city  at  three  years,  instead  of  two  years  as  fix- 
ed by  the  statute,  the  terms  of  aald  officers  will 
expire  in  two  years  from  the  date  of  their  elec- 
tion. 

[Ed.  Note. — For  other  eases,  aee  Schoda  and 
School  Districts.  Cent.  Dig.  I  %:  Dec  Dig. 
«=>46. 

For  other  definitions,  aee  Worda  and  Phrases. 
First  and  Second  Series,  Municipal  Affalra.] 

4.  APFKAL    ANn    BBBOB    «S9843— IincATniAL 

Questions— DKTEBinNATioN. 

The  Supreme  Court  will  not  express  an 
opinion  upon  questions  presented  by  tb«  plead- 
ings, but  not  germsne  to  the  main  iaaue  ui  the 
case  or  necessary  in  its  determination. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8331-3341;  Dee.  Dig.  «a> 
843.] 

6.  Manoaxub  «s»181, 187— IssuANOK  or  Pkb- 
KUPTOBT  Wbit— Right— Decision  on  Ap- 
peal. 

Where  the  return  to  an  alternative  writ  of 
mandamus  faila  to  atate  a  valid  and  legal  cauae 
why  the  thinga  commanded  should  not  be  per- 
formed by  respondent,  a  peremptory  mandamus 
should  issue,  and  a  denial  thereof  and  dismissal 
of  relator's  action  by  the  trial  court  is  rrror 
for  which  the  cauae  will  be  reversed  and  the 
caae  reinstated;  and.  when  all  parties  interested 
are  before  the  Supreme  Court  on  appeal,  and 
there  remains  no  iaaue  of  fact  to  be  aubmitted 
to  the  court  or  jury  lielow,  thia  court  will  re- 
verse the  caae  and  render  the  judgment  the  trial 
court  ahoold  have  rendered,  granting  peremp- 
tory mandamna. 

[Ed.  Note.— For  other  caaea,  see  Mandamus. 
Cent  Dig.  M  401-404.  406,  408.  409.  418,  427- 
437;    Dec.  Dig.  «=s>l81.  187.] 

Error  from  Superior  Court,  Pottawatomie 
County;  Leander  G.  Pitman,  Judge. 
Mandamus  by  the  State,  on  the  relation  of 

C.  W.  Friend,  County  Attorney,  against  B. 

D.  Cummlngs    and    others,    composing    the 
County  Election  Board,  and  others.     Judg- 
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ment  for  defendants,  apA  plaintiff  brings  er- 
ror.   Reversed  and  mandamus  granted. 

Mark  Goode,  of  Shawnee,  for  plaintiff  in 
error.  W.  L.  Chapman  and  W.  T.  Williams, 
both  of  Shawnee,  for  defendant  in  error 
Board  of  Education.  Abernathy  &  Howell, 
of  Shawnee,  for  defendants  in  error  Pace 
and  Gallaber.  C.  J.  Bocher,  of  Shawnee,  for 
defendant  in  error  County  Blectlon  Board. 

BROWN,  J.  This  action  was  commenced 
in  the  superior  court  of  Pottawatomie  coun- 
ty by  plaintiff  in  error  as  county  attorney 
against  defendants  in  error,  E.  D.  Cummings, 
E.  J.  Dlckerson,  and  C.  J.  Bocher,  composing 
the  election  board  of  said  county,  to  compel 
them  by  mandamus  to  call  and  order  a  pri- 
mary election  in  independent  school  district 
No.  93,  composed  of  the  city  of  Shawnee,  a 
city  of  the  first  dass,  and  an  adjacent  out- 
lying territory,  for  the  purpose  of  the  nomi- 
nation and  selection  of  a  candidate  for  treas- 
urer in  said  school  district  and  a  board  of 
education  therein  to  consist  of  one  member 
from  each  of  the  six  wards  in  said  city  and 
one  meml>er  from  said  outlying  territory,  as 
provided  in  section  6,  art  6,  c.  219,  Sees. 
Laws  1913.  The  court  granted  an  altematlTe 
writ  of  mandamus  as  prayed  for  and  made 
same  returnable  February  18, 1015.  The  elec- 
tion board  in  due  time  made  its  return  and 
answer  to  said  alternative  writ,  containing  a 
general  denial  of  the  allegations  therein  set 
forth,  and  stated  In  general  terms  and  in  sub- 
stance: It  had  duly  ordered  a  primary  for 
March  16, 1915,  for  the  nomination  and  selec- 
tion of  candidates  for  the  board  of  education 
and  for  members  thereof  for  all  wards  in 
said  city,  in  which  there  would  or  could  be 
vacancies  to  be  filled  at  the  April,  1915,  elec- 
tion therein.  It  is  further  alleged  that  in 
April,  1914,  under  the  provisions  of  the 
charter  of  the  city  of  Shawnee,  the  present 
Incumbents  in  wards  1  and  4  were  dnly  elect- 
ed, and  that  their  terms  of  office  linder  the 
provisions  of  said  charter  will  not  expire  un- 
tU  AprU,  1917.  It  is  further  alleged  that 
the  charter  of  said  city  authorizes  the  board 
of  education  to  fill  by  appointment  all  vacan- 
cies therein,  and  that  In  1914  there  were  no 
nominations  at  primary  election  made  for 
inembers  of  the  board  of  education  for 
wards  1,  2,  3,  and  6  in  said  city,  and  that 
members  for  said  wards  were  filled  by  ap- 
pointments made  by  the  board  from  time  to 
time  to  fill  vacancies  occurring,  and  that 
under  the  provisions  of  said  charter,  the 
terms  of  said  appointees  will  not  expire  until 
April,  1917,  except  from  1  and  5  whose  terms 
will  expire  in  April,  1916,  and  except  mem- 
bers serving  In  wards  2  and  3,  which  will 
expire  April,  1915,  and  it  is  alleged  that  such 
members  from  wards  2  and  3  are  the  only 
members  of  the  board  of  education  to  be 
elected  in  the  April,  1915,  election  in  said 
city  of  Shawnee,  and  one  member  from  the 


outlying  and  adjacent  territory,  and  that  it 
has  duly  called  a  primary  election  for  March 
16,  1915,  for  the  purpose  of  nominating  nnd 
electing  members  of  the  board  of  education 
from  said  wards  2  and  3  and  from  said  out- 
lying territory.  The  respondent  has  not  re- 
ferred to  or  mentioned  the  treasurer  of  said 
school  district,  but  does  say  it  has  performed 
all  the  duties  required  of  it  by  law  in  con- 
nection with  such  primary  election.  The 
board  of  education  for  the  dty  of  Shawnee, 
over  objections  of  plaintiff  below,  was  permit- 
ted by  the  court  to  Intervene  in  said  cause 
and  separately  assign  reasons  why  the  alter- 
native  writ  should  be  discharged.  A.  S.  Pace 
was  also  granted  leave,  over  plaintiff's  objec- 
tions, to  Intervene  in  said  cause  and  file  sepa- 
rate reasons  why  the  alternative  writ  should 
be  discharged  as  to  him,  and  alleged,  in  sub- 
stance, that  in  1913  be  was  duly  elected 
treasurer  of  the  school  board  of  the  city  of 
Shawnee,  for  the  term  of  three  years,  and 
that  his  term  of  oflSce  will  not  expire  until 
1916;  he  further  alleges  that  the  time  hajs 
passed  in  which  notice  can  be  given  of  the 
holding  of  a  primary  election  for  the  election 
of  a  treasurer  of  the  school  board  of  the  city 
of  Shawnee  as  required  by  law.  W.  M.  Gal- 
laber was  also  granted  leave,  over  plaintiff's 
objection,  to  intervene  in  said  cause  in  hia 
own  behalf,  and  alleged  that  the  alternative 
writ  should  be  discharged  and  relator  grant- 
ed no  relief,  for  the  reason  that  he  was  duly 
and  legally  elected  April,  1914,  a  member  of 
the  board  of  education  of  the  city  of  Shawnee 
from  the  fourth  ward  of  said  city,  for  the 
term  of  three  years,  and  that  only  one  year 
of  his  term  has  expired,  and  the  time  has 
passed  for  calling  and  holding  a  primary 
election  for  nominating  or  selecting  a  candi- 
date from  the  fourth  ward.  February  19, 
1915,  plaintiff  filed  in  said  court  a  moticn 
praying  for  a  peremirtory  writ  on  the  peti- 
tion, alternative  writ,  and  return  thereto. 
On  February  22d,  the  court  entered  an  or- 
der denying  plaintiff's  motion  for  peremptory 
writ,  and  thereupon  dismissed  the  cause,  to 
which  plaintiff  excepted. 

[1]  The  plaintiff  brings  the  case  to  this 
court  on  numerous  assignments  of  error,  and. 
after  the  case  reAched  this  court,  and  on 
the  day  the  same  was  set  down  for  submis- 
sion and  oral  argument,  this  court  granted 
plaintiff  leave  to  amend  his  petition  in  error, 
and  to  allege,  as  further  and  additional 
grounds  therefor,  the  order  of  the  trial  court 
dismissing  the  case  without  further  hearing 
upon  the  merits.  We  fall  to  understand  why 
the  trial  court  permitted  the  board  of  educa- 
tion, treasurer  of  the  school  board,  and  an 
individual  member  of  said  board  to  intervene 
in  this  case,  as  under  the  statute  the  case 
could  be  disposed  of  upon  the  Issues  present- 
ed in  the  alternative  writ  and  the  answer  of 
the  board  of  election  thereto.  When  an  al- 
ternative writ  In  mandamus  has  been  issued 
and  served  the  proceedings  are  governed  by 
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sections  4913,  4914,  and  4915,  Revised  Laws 
1910.  as  follows: 

"On  the  return  day  of  the  aUernative  writ, 
or  soch  further  day  aa  the  court  ma;  allow, 
the  party  on  whom  the  writ  shall  have  been 
served  may  show  cause,  by  answer  made  in  the 
same  manner  as  an  answer  to  a  petition  in  a 
ciTil  action. 

"If  no  answer  be  made,  a  peremptory  manda- 
mna  must  be  allowed  against  the  defendant; 
if  answer  be  made,  containing  new  matter,  the 
same  shall  not,  in  any  respect,  conclude  the 
plaintiff,  who  may,  on  the  trial  or  other  pro* 
ceedins,  avail  himself  of  any  valid  objections 
to  its  sufficiency,  or  may  countervail  it  by  proof, 
•ither  in  direct  denial  or  by  way  of  avoidance. 

"No  other  pleading  or  written  allegation  is 
allowed  than  the  writ  and  answer;  tfaepe  are 
the  pleadings  in  the  cases,  and  have  the  same 
effect,  and  are  to  be  construed  and  may  be. 
amended  in  the  same  manner  as  pleadings  in  a 
dvU  action ;  and  the  issues  thereby  joined  must 
be  tried,  and  the  further  proceedings  thereon 
had,  in  the  same  manner  as  in  a  civil  action." 

The  alternative  writ  and  return  tbereto 
constituting  the  pleadings  in  the  case  shall 
be  construed  as  pleadings  in  ordinary  civil 
cases.  Harris  Flnley,  Probate  Judge,  v.  Ter- 
ritory of  Oklahoma,  12  Okl.  621,  78  Fac.  273, 
syllabus  Na  & 

Assignment  No.  2  of  the  assignments  of  er- 
ror by  plaintiff  In  error  reads  as  follows: 

"Said  conrt  [referring  to  the  trial  court]  erred 
in  refusing  the  peremptory  writ  prayed  for  by 
plaintiff,  which  ruling  of  the  court  was  duly 
excepted  to  at  the  time." 

Assignment  No.  3  is: 

'Tliat  said  conrt  erred  in  not  rendering  judg- 
ment for  the  plaintiff  in  error  on  its  motion  for 
a  peranptory  writ  of  mandamus  on  the  peti- 
tion, answer  and  return  of  defendant  county- 
election  board." 

Both  of  these  assignments  present  the  same 
question,  and  are  sufficient  for  final  disposi- 
tion of  the  case.  Was  the  refusal  of  the 
court  to  grant  plaintiff's  motion  for  the  per- 
tmptary  writ  error? 

[21  The  alternative  writ  commanded  the 
decUon  board  to  appear  and  show  cause  why 
it  should  not  order  a  primary  election  for  the 
nomination  and  selection  of  members  of  the 
Ixwrd  of  education  from  each  of  the  six 
wards  of  the  city  of  Shawnee,  and  from  the 
outlying  territory  adjacent  thereto  and  for 
the  nomination  of  a  treasurer  for  independ- 
ent district  No.  93,  as  provided  tn  section  6, 
art  6»  c.  219,  Sess.  Laws  of  1913,  which  be- 
came operative  January  1,  1914.  Said  chap- 
ter 219  applies  to  all  public  schools  In  the 
state  of  Oklahoma,  and  contains  full  and 
complete  provisions  for  the  government  and 
regulation  thereof.  Article  6  thereof  ap- 
plies e&pedally  to  public  schools  in  cities  of 
the  first  class,  and  in  districts  including  said 
cities  and  outlying  territory  connected  there- 
with, and  which  are,  by  said  article,  consti- 
tuted independent  school  districts.  Section  6, 
of  said  article  provides  that  at  the  biennial 
dty  election  in  1916  there  shall  be  an  elec- 
tion of  all  the  officers  named  therein,  viz.: 

"A  school  treasurer  bv  the  city  at  large 
*  *  *  and  [a  memt>er  of  the]  tward  of  educa- 
tion consisting  of  one  meml>cr  from  each  ward 
and  one  from  outlying  territory  to  be  nominat- 


ed from  the  respecttve  wards  or  outlying  terri- 
tory and  elected  by  the  qualified  voters  of  the 
district  at  large." 

And  unless  the  return  of  the  respondents  to 
said  alternative  writ  shows  some  excuse 
why  it  should  not  order  a  primary  election 
for  said  officers,  then  said  return  faUs  to 
state  any  defense  to  the  alternative  writ,  and 
in  that  event,  regardless  of  plaintiff's  mo- 
tion for  Judgment  upon  the  petition,  etc., 
the  trial  court  should  have  granted  a  per- 
emptory  writ  of  mandamus  upon  the  alterna- 
tive writ  and  return.  The  respondent  coun- 
ty election  board  contends  that  it  should  not 
be  required  and,  by  law,  is  not  required  to 
order  a  primary  election  for  the  selection 
of  certain  members  of  the  board  of  educa- 
tion because  it  says  that  in  1914  said  mem- 
bers were  elected  under  the  provisions  of 
the  dty  charter  of  the  dty  of  Shawnee  for 
a  term  of  three  years  from  and  after  such 
election  and  that  under  the  proviso  in  sec- 
tion 6,  article  0,  referred  to,  all  officers  and 
members  of  the  board  of  education  thereto- 
fore elected  by  said  city  hold  their  offices  un- 
til the  expiration  of  thdr  terms  for  which 
they  were  elected,  viz.,  April,  1917;  and 
said  respondent  further  alleges  that  other 
members  of  the  board  named  in  the  alterna- 
tive writ  were  appointed  to  fill  vacandes  oc- 
curring from  time  to  time,  and  that,  under 
the  provisions  of  said  dty  charter,  such  ap- 
pointees hold  thdr  office  for  the  unexpired 
term  of  the  officers  to  succeed  whom  they 
were  appointed,  and  that  under  the  provi- 
sions of  the  d^  charter,  said  offices  do  not 
expire  until  1916  and  1917. 

[3]  On  the  other  hand,  it  is  contended  by 
plaintiff  In  error,  relator,  that  under  the 
laws  In  force  at  the  time  of  said  election 
the  terms  of  the  members  of  the  board  of  ed- 
ucation were  limited  to  two  years,  and  that 
the  provision  of  the  dty  charter  that  such 
officers  elected  and  appointed  should  serve 
for  a  term  of  three  years  Is  void,  and  plain- 
tiff in  error  further  contends  the  dty  of 
Shawnee  was  without  authority  to  dther 
elect  or  appoint  such  officers  for  any  time. 
The  questions  thus  presented  are:  (1)  Did 
the  dty  of  Shawnee  in  March,  1914,  have 
authority  to  elect  or  appoint  the  officers 
named  In  section  6,  article  6,  for  any  term 
whatever?  (2)  If  so,  when  do  the  terms  of 
the  officers  so  elected  and  appointed  expire? 
It  will  be  observed  chapter  219,  above  re- 
ferred to,  became  operative  in  all  Its  pro- 
visions throughout  the  state  January  1,  1914, 
and  by  express  provisions  repeals  all  laws  in 
conflict  therewith.  Section  6  is  unambiguous 
and  mandatory.  It  provides  that  at  the  1)1- 
ennial  dty  election  In  1915,  the  officers  above 
named  shall  be  elected.  Ttill  section  means 
exactly  what  it  says,  and  the  language  used 
to  express  the  same,  therein  required,  Is 
certain  and  specific  and  leaves  no  room  for 
quibble  over  its  construtdon.  All  laws  in 
conflict  with  it  are  repealed. 

In  the  case  of  the  Board  ot  Education  of 
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City  of  Ardmore  t.  State  ez  reL  Best,  20 
Okl.  306,  109  Pac.  563.  Ann.  Cos.  19126,  101, 
points  1  and  2  of  the  syllabus.  It  is  said: 

"The  free  public  school  system  which  the  Leg- 
islature is  directed  to  establish  by  article  13  of 
the  ( 'onstitution  Is  a  matter  of  general  state 
concern,  and  not  a  municipal  affair.  City  char- 
ters adopted  under  section  3,  art.  18,  of  the 
Constitution,  authorizing  any  city  containing 
a  population  of  more  than  2,000  inhabitants  to 
frame  a  charter  for  its  own  gOTemment,  can 
only  run  current  with,  and  never  counter  to, 
the  general  laws  of  the  state  touching  the  free 
public  school  system." 

[4]  The  auestion '  of  whether  any  of  the 
officers  named  in  section  6,  who  may  have 
been  heretofore  elected  la  Uie  city  of  Shaw- 
nee, may  hold  over  or  continue  in  office  after 
the  1915  election  is  not  before  as  In  this 
case,  and  we  decline  to  express  any  opinion 
thereon. 

[5]  We  bold  that  the  allegations  in  re- 
spondent's return  to  the  alternative  writ 
stated  no  excuse  why  It  should  not  cause  a 
primary  election  to  be  held  for  the  nomina- 
tion and  selection  of  the  several  officers 
therein  named,  and  otherwise  comply  with 
the  terms  In  the  alternative  writ  contained, 
and  therefore  the  trial  court  erred  In  not  is- 
suing peremptory  mandamus  for  plaintiff  be- 
low upon  the  alternative  writ  and  the  re- 
turn thereto,  and  also  erred  in  dismissing 
plaintltTs  action. 

The  Judgment  of  the  lower  court  denying 
relator  peremptory  writ  of  mandamus  and 
dismissing  plaintiff's  action  will  therefore  be 
set  aside  as  to  respondents'  county  election 
board  and  the  cause  reinstated  as  to  it  and 
all  parties  interested  being  present  in  this 
court,  and,  there  being  no  issue  of  fact  to  be 
determined  In  the  trial  court,  a  peremptory 
mandamus  is  hereby  granted  against  the  de- 
fendant In  error  the  county  election  board, 
commanding  It  and  the  several  members 
thereof,  immediately  upon  the  receipt  of  the 
peremptory  writ  of  mandamus  herein  grant- 
ed to  convene  in  regular  or  called  meeting 
and  then  and  ttiere  designate  suitable  vot- 
ing places  within  said  school  district  and 
outside  the  limits  of  the  dty  of  Shawnee  at 
which  the  voters  in  such  territory  may  vote, 
appoint  precinct  election  boards  for  such  pre- 
cincts, cause  the  usual  and  legal  notice  of 
a  primary  election  to  be  given  to  each  of 
said  precincts,  and  to  each  precinct  within 
the  city  of  Shawnee,  showing  that  a  primary 
will  be  held  at  the  proper  voting  places  on 
the  16th  day  of  March,  1915,  to  nominate 
one  candidate  from  each  of  the  six  wards  of 
said  city  and  one  from  the  territory  of  said 
school  district  outside  of  said  city  and  also 
a  treasurer  of  the  board  of  educatioQ  for  the 
dty  of  Shawnee,  Okl.,  and  to  receive  and 
file  all  notices  of  candidates  for  such  offices 
and  prepare  at  the  proper  time  the  ballots 
for  said  election  and  place  thereon  the  names 
ot  all  persons  legally  filing  with  you  for 
tbat  purpose,  and  to  prepare  all  necessary 


supplies,  make  the  usual  and  legal  arrange- 
ments, and  do  all  things  necessary  to  be  done 
to  bold  a  legal  primary  for  the  purpose  of 
nominating  said  candidates  to  receive  the 
returns  from  said  precinct  boards,  canvass 
the  same,  and  certify  the  results  to  the  dty 
clerk  of  the  dty  of  Shawnee,  Okl.  All  Jus- 
tices concur  In  final  conclusion  except  Jus- 
tice SHARP,  not  participating. 

'  (60  Mont.   388) 

BRICB  T.  BRIOB.    (No.  8483.) 
(Supreme  Court  of  Montana.    March  10,  1916.) 

1.  DiVOBCK    4=9309— SXTFFOBT    ARD    MaINTX- 

HANCB— Modification— BDamcH  of  Pboop. 
A  decree  providing  for  the  wife  on  divorce 
for  the  husband's  fault  as  authorized  by  Rev. 
Codes,  i  3679,  or  a  decree  malting  proviaioa 
for  the  children  in  any  case,  aa  authorized  by 
section  3678,  should  not  be  modified  except  upon 
good  cause  shown ;  and  henc&  where  provision 
was  made  for  the  children,  the  divorced  wife, 
given  their  custody  and  for  whom  no  provision 
was  made  had  the  burden  of  showing  facts  au- 
thorizing or  requiring  a  modification  of  the  de- 
cree so  as  to  make  an  allowance  to  her,  and  the 
mere  tact  that  the  allowance  was  inadequate 
was  no  ground  for  a  modification,  but  a  matter 
subject  to  correction  on  appeal,  the  parties  be- 
ing conclusively  bound  thereby  if  they  acqui- 
esced therein  until  the  time  for  appeal  elapsed. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
(3ent.  Dig.  f  803;   Dec  Dig.  <&=»309.] 

2.  Pabxnt  and    Child    ®s»3  — Support   op 

CHILDBKN  —  AOBSEIOENT    AS    TO    CUSTODT — 

Effkct. 

As  between  husband  and  wife,  an  agree- 
ment as  to  the  custody  and  maintenance  of  chil- 
dren will  be  enforced,  although  it  cannot  devest 
either  parent  of  the  paramount  duty,  imposed 
upon  both  by  Rev.  Codes,  H  3741,  37^  to  sup- 
port and   educate  such   children. 

[Bd.  Note.— For  other  cases,  see  Parent  and 
ChUd,  Cent  Dig.  {{  33-62;    Dec.  Dig.  «S=>3.1 

3.  DivoBcx   ®=  309  —  Dkcbbb   fob   Mainix- 
NANCB— Appeal— Bvidencb. 

An  application  of  a  divorced  wife,  made  la 
the  divorce  proceeding  for  a  modification  of  the 
decree  so  as  to  allow  her  maintenance,  must  be 
treated  as  if  made  originally  in  the  Supreme 
Court,  where  the  evidence  is  all  embodied  in 
affidavits,  so  that  its  evidentiary  value  can  be 
determined  as  well  therein  as  in  the  district 
court 

[Ed.  Note.— For  other  cases,  see  DivTtrce. 
Cent  Dig.  jj  803;    Dec.  Dig.  «=>30».J 

4.  DivoBCE  <&=>309  -    Decbk£  fob  Mainte- 
NANCB— Modification. 

A  decree  awarded  a  wife  a  divorce  f<Nr  the 
husband's  fault  with  custody  of  the  children,  as 
stipulated,  and  required  the  husband  to  pay 
$160  annually  for  their  maintenance,  but  made 
no  provision  for  the  support  of  the  wife.  Pre- 
vious to  the  trial  the  husband  had  conveyed  to 
her  all  of  his  real  estate,  from  the  sale  of  which 
she  realized  about  $5,000,  part  of  which  she 
invested  in  real  estate,  and  beside  which  she 
possessed  household  effects  valued  at  $2,150, 
subject  to  debts  of  |1,8(X>.  She  supported  her- 
self and  children  aa  long  as  she  was  in  good 
health,  and  her  husband  became  established  in 
the  practice  of  medicine,  earned  a  comfortable 
income,  and  possessed  unincumbered  real  estate 
valued  at  $3,600,  and  personal  proper^  at  $500. 
Held,  that  the  decree  would  be  modified  by  re- 
quiring him  to  pay  $30  a  month  for  tlie  main- 
tenance of  a  minor  daughter. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  i  803;    Dec.  Dig.  «=3309.] 
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Appeal  from  IMatrlct  Court,  Eayalli  Coun- 
ty ;  B.  tee  McCalloch,  Jndge. 

Action  for  divorce  by  J.  Theo.  Brlce  against 
Etbel  O.  Brlce,  wltb  connterdaim  for  divorce. 
Decree  for  defendant,  awarding  cnstody  of 
dklldr^  and  certain  amount  for  their  main- 
tenance, and  defendant  snbsequently  petl- 
tlraied  for  an  order  of  maintenance,  and  the 
decree  was  modified,  and  plaintiff  appeals. 
Affirmed. 

Beldeo  ft  De  Kalb,  of  Lewlstown,  f6r  ap- 
pelant. B.  C.  Kurtz  and  J.  JB.  Sbondy,  boUi 
of  Hamilton,  for  reapondmt 

BRAMTLT,  O.  J.  On  December  20,  1904, 
the  plaintiff  brongbt  his  action  against  the 
defendant  for  a  divorce  on  the  ground  of  de- 
sertion. The  defendant  filed  her  connter- 
daim for  divorce,  alleging  wlUful  desertion 
and  neglect  by  the  plaintiff.  On  AprU  10, 
190S,  the  defendant  was  granted  a  decree. 
It  awarded  to  the  defendant  the  custody  of 
her  two  children,  the  fruits  of  the  marriage, 
a  son,  Julian,  and  a  daughter,  LUah,  aged, 
respectively,  12  and  6  years,  and  provided 
that  the  plaintiff  should  thereafter  pay  to 
the  derk  annually,  to  be  expended  for  their 
maintenance,  the  sum  of  $160  or  ^5  for 
each,  one  half  payable  on  May  1st  and  the 
other  on  November  1st  eadi  year  until  fur- 
dier  order.  No  provision  was  made  for  the 
support  of  the  defendant  On  October  20, 
1913,  the  defendant  filed  her  petition  in  the 
case,  asking  that  the  court  modify  the  de- 
cree so  as  to  make  it  provide  that  plaintlfl 
pay  to  her  for  her  support  a  lump  sum  of 
$2,000,  to  meet  her  existing  necessities,  and 
thereafter  to  pay  her  monthly  the  sum  of 
$100.  She  asked,  also,  that  the  plaintiff  be 
required  to  pay  at  once  to  her  the  sum  of 
$1,000,  and  thereafter  the  sum  ot  $75  month- 
ly for  the  maintenance  of  the  daughter,  the 
son  having  In  the  meantime  attained  his 
majority.  The  hearing  was  upon  the  sworn 
petition  and  plalntlfTs  answer  thereto,  the 
parties  supporting  their  respective  allega- 
tions by  afiOdavlts.  On  December  28th  the 
court  made  an  order  refusing  to  allow  the 
defendant  any  amount  but  modifying  the 
decriee  so  as  to  require  the  plaintiff  to  pay 
to  the  derk  immedlatdy  the  sum  of  $30,  and 
tltereafter  a  like  sum  on  the  first  day  of  eadi 
month  nntll  further  order,  for  the  mainte- 
nance of  the  daughter.  The  plaintiff  has  ap- 
pealed. 

The  contention  Is  made  'that  the  evidence 
submitted  was  Insnffident  In  several  particu- 
lars to  Justify  a  modification  of  the  decree, 
all  of  which  may  be  stated  under  two  heads, 
vis.,  that  It  does  not  appear  that  the  plaintiff 
has  the  means  or  ability  to  pay  any  greater 
amount  than  that  allowed  by  the  decree,  and 
that  it  dues  not  appear  what  the  needs  of  the 
daughter  are.  It  Is  ctmtended,  further,  that 
the  court  abused  its  discretion  hi  modifying 
the  decree,  because  it  appears  that  the  al- 
lowance made  therein  was  fixed  by  stlpola- 


Hon  of  the  parties,  and  no  suflldent  reason 
appears  why  the  stipulation  should  bfi  disre- 
garded. 

[in  In  this  class  of  cases  the  power  of  the 
court  to  provide  for  the  support  of  the  di- 
vorced wife  is  derived  from  section  3679  of 
the  Revised  Codes,  which  provides: 

"Where  a  divorce  Is  granted  fpr  an  offense  of 
the  husband,  the  court  may  compel  him  to  pro- 
vide for  the  maintenance  of  the  diildren  of  the 
marriage,  and  to  make  sndi  suitable  allowanca 
to  the  wife  for  her  support,  during  her  life,  or 
for  a  shorter  period,  as  the  oonrt  m^  deem  just, 
having  regard  to  the  drcumstances  of  the  par- 
ties respectively ;  and  the  coort  may,  from  time 
to  time,  modify  its  orders  in  these  respects." 

A  modification  of  a  decree  embodying  a 
provlBlon  for  the  support  of  the  wife  ought 
not  to  be  made  except  upon  good  cause 
shown.  Barrett  v.  Barrett  41  N.  J.  Bq.  139, 
3  Atl.  889;  Buckmlnster  v.  Buckminster,  38 
Vt  248,  88  Am.  Dec.  652.  When  the  applicS' 
tlon  Is  made  by  the  wife  for  an  increase  at 
her  allowance,  it  must  appear  that  her  dr- 
cumstances have  so  changed  that  her  needs 
are  such  as  to  render  a  larger  allowance  nec- 
essary, and  that  the  husband  is  able,  by  rea- 
son of  a  diange  in  his  drcumstances,  to  pay 
the  additional  allowance.  The  essential  facts 
authorizing  or  requiring  the  modification 
must  be  establlriied  by  comi)etent  evidence, 
as  in  any  other  case,  the  burden  of  proof 
being  upon  the  applicant  Glasscock  v.  Olass- 
cock,  94  Ind.  183.  The  reason  for  the  rule 
is  that  it  must  be  presumed  that  In  fixing 
the  amount  of  the  allowance  in  the  decree 
in  the  first  instance,  a  full  disclosure  was 
made  of  the  conditions  as  they  existed  at 
that  time,  and  that  the  court  thereupon  fixed 
such  an  amount  as  they  Justified.  That  the 
allowance  so  made  is  Inadequate  is  not 
ground  for  the  modification  of  the  decree,  but 
a  matter  subject  to  correction  on  appeal; 
the  parties  being  conclusively  bound  thereby 
if  they  acquiesce  in  the  result  until  the 
time  for  appeal  has  elapsed.  Ex  parte  Spen- 
cer, 83  Cal.  480,  23  Pac.  396,  17  Am.  St  Rep. 
288;  Bauman  v.  Banman,  18  Ark.  320,  88 
Am.  Dec.  171 ;  Buckmlnster  v.  Buckmlnster, 
supra;  2  Bld><q;>  on  Marriage,  Div.  &  Sep. 
877.  The  same  rule  must.  In  a  general  way, 
be  regarded  as  governing  applications  for  a 
change  in  the  decretal  order  making  provi- 
sion for  the  children,  though  the  ix>wer  of 
the  court  is  not  founded  exdnslvely  upon 
section  3870,  supra.  This  is  applicable  to 
cases  only  in  whldi  the  ground  of  divorce  Is 
the  fault  of  the  husband.  Under  section 
3678  the  court  may,  in  any  case,  before  or 
after  Judgment  maWe  such  provtslon  f<»  the 
children  as  the  drcumstances  require;  for 
though  under  the  decree  the  husband  may  be 
relieved  entirely  from  any  obligation  to  pro- 
vide for  the  wife,  the  court  may  neverthe- 
less, under  section  3678,  upon  proper  appli- 
cation, make  such  order  for  their  cnstody 
and  maintenance  as  the  circumstances  Jus- 
tify. Pearcs  v.  Pearce,  30  Mont  269,  76  Pac. 
288. 


Digitized  by 


Google 


166 


147  PACIFIC  RBPOBTBB 


(Mont. 


[2]  As  between  the  husband  and  wife,  an 
agreement  touching  the  custody  and  mainte- 
nance of  the  children  will  be  respected  and 
enforced,  yet  such  an  agreement  cannot,  as 
against  the  children,  devest  either  parent  of 
the  paramount -duty  imposed  upon  both  by 
law  to  support  and  educate  them.  Rer. 
Codes,  §§  3741,  3742. 

[8, 4]  It  appears  from  the  evidence  that 
prior  to  the  trial  resulting  In  the  decree,  the 
plaintiff  conveyed  to  the  defendant  all  the 
real  estate  he  then  had.  From  a  sale  of  the 
property  thus  conveyed  to  her,  she  after- 
wards realized  about  $5,000,  part  of  which 
she  Invested  In  other  real  estate  In  Gaines- 
ville, In  the  state  of  Georgia.  At  the  present 
time  she  possesses  this  property  and  her 
household  effects,  of  an  assessed  value  of 
$2,150.  She  is  In  debt,  however,  to  the 
amount  of  $1,800.  Until  within  a  few 
months  she  has  been  gaining  a  support  by 
keeping  boarders  or  working  at  such  employ- 
ment as  she  has  been  able  to  secnre,  being 
the  sole  provider  for  the  support  of  the 
daughter,  and  also  the  son,  who  is  affected 
with  epilepsy  and  cannot  maintain  himself. 
There  is  evidence  tending  to  show  that  the 
property  above  referred  to  is  of  the  actual 
value  of  $3,000.  For  some  time  defendant 
has  been  In  ill  health,  unable  to  keep  board- 
era  Her  revenue  from  this  source  has  thus 
been  cat  off.  The  daughter  is  not  in  good 
health  and  cannot  contribute  to  her  own 
support  Before  the  decree  of  divorce  was 
granted,  it  was  agreed  by  the  parties  in  writ- 
ing that  In  case  the  court  found  that  the 
defendant  was  entitled  to  a  divorce,  she 
should  have  the  "custody  and  education"  of 
the  children,  the  consideration  named  being 
that  the  defendant  should  not  offer  any  evi- 
dence derogatory  to  the  plaintiff's  moral  char- 
acter, or  that  he  was  unfit  to  have  the  cus- 
tody of  the  children.  By  the  conveyance 
referred  to,  the  plaintiff  left  himself  entirely 
destitute  of  property.  He  is  now  engaged 
in  the  practice  of  medicine,  enjoying  an  in- 
come from  that  source  which,  he  stated  In 
his  affidavit,  is  sufficient  to  support  himself 
and  his  present  wife  comfortably.  He  is  pos- 
sessed of  real  estate  of  the  value  of  $4,000, 
which  Is  Incuinbered  to  the  amount  of  $1,- 
500,  and  owns  personal  projwrty  of  the  value 
of  $500. 

The  showing  made  in  support  of  the  ap- 
plication is  not  as  explicit  as  it  might  be 
as  to  the  ability  of  the  plaintiff  to  contribute 
to  the  support  of  his  daughter  to  the  amount 
awarded  by  the  order.  It  is  not  more  ex- 
plicit as  to  what  the  daughter's  particular 
needs  are.  On  the  whole,  however,  treating 
the  application  as  if  made  originally  to  this 
court,  which,  under  the  rule  governing  onr 
review  of  the  order,  we  must  do,  because 
the  evidence  is  all  embodied  in  the  form  of 
affidavits,  the  evidentiary  value  of  which  we 
can  determine  as  well  as  the  district  court 


(Newell  T.  WhltweU,  16  Moqt  243,  40  Pac. 
866;  Wilson  v.  Barbour,  21  Mont  176,  53 
Pac.  315;  Gibson  v.  Morris  State  Bank,  49 
Mont  60,  140  Pac.  76),  we  think  the  order 
should  be  sustained. 

The  affidavits  disclose  these  facts,  which 
in  our  opinion  are  controlling:  That  the 
mother  is  in  straitened  circumstances,  hav- 
ing practically  exhausted  the  means  whicli 
were  given  her  by  her  husband;  that  the 
daughter  is  at  the  age  when,  more  than  at 
any  other,  she  needs  care  and  attention  and 
protection  from  want  and  that  the  father 
is  in  comfortable  circumstances  and,  there- 
fore, is  presumably  able  to  aid  in  her  sup- 
port It  is  not  of  Importance  to  inquire  how 
the  financial  condition  of  the  mother  lias 
been  brought  about  The  fact  that  she  has 
been  extravagant  as  some  of  the  witnesses 
state,  cannot  serve  to  excuse  the  father  from 
his  duty.  The  mother  is  entitled,  under  the 
stipulation,  to  the  custody  of  the  daughter. 
This  casts  upon  her  primarily  the  burden  of 
education  and  support  (section  3741) ;  yet 
this  does  not  devest  the  father  of  the  duty 
to  meet  his  obligation  when  the  mother  can 
no  longer  support  the  burden  assumed  by  her. 
The  interest  of  the  daughter  is  the  para- 
mount consideration. 

The  order  is  affirmed. 

Affirmed. 

SANNER  and  HOLLOWAY,   JJ.,  concur. 


(60  Mont.  S96) 
MORRISON  V.  LINN  et  aL    (No.  3486.) 
(Supreme  Court  of  Montana.    March  12,  1915.) 

1.  Advebse  Possession  ®=>106  —  Effect  — 
Kionrs  Acquired. 

Adverse  possession  of  land  for  the  period  of 
the  statute  of  limitations  gives  to  the  occupier 
title  to  such  land. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  604-623;  Dec.  Dig.  «=» 
106.1 

2.  Advebse  Possession  ®=»89— Patuent   or 
Taxes. 

Payment  of  taxes  is  not  an  element  of  ad- 
verse possession,  unless  made  so  by  statutory  re- 
quirement 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §{  505-508;  Dec.  Dig.  <8=> 
89.] 

3.  Advebse  PossEssioif  4=>71— "Coiab  or  Ti- 
tle." 

"Color  of  title"  is  a  writing  upon  its  face 
professing  to  pass  title,  but  which  does  not  do  so, 
either  from  a  want  of  title  in  the  person  making 
it,  or  from  the  defective  conveyance  that  is  used, 
the  intent,  and  not  the  validity  of  the  instru- 
ment so  long  as  it  is  not  void  on  its  face,  being 
the  essential  matter. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  415-420 ;  Dec  Dig.  «=> 
71. 

For  other  de6nition8,  see  Words  and  Pbraaes. 
First  and  Second  Series,  Color  of  Title.] 

4.  Advebse  Possession  ®=>70— "Claim  or  Ti- 
tle." 

"Claim  of  title,"  in  the  law  of  adverse  pos- 
session, is  nothing  more  than  the  claim  asserted 
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by  •  disseisor  of  Wa  intention  to  appropriate 
and  ase  the  land  as  his  own,  to  the  exclusion  of 
the  rights  of  all  other  persons,  and  irrespectire 
of  any  semblance  of  color,  right,  or  title  as  the 
foundation  of  his  claim. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  K  394-114;  Dec.  Dig. 
«=70. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Claim  of  Title.] 

&  Adversk  Possession  «s96&— Initiation  bt 

Tkespass— STATtnx. 

Under  Rev.  Code;  i  6438,  reading,  "Where 
it  appears  that  there  has  been  an  actual  contin- 
ned  occupation  of  land,  nnder  a  claim  of  title, 
exclusive  of  an^  other  right,  but  not  founded  up- 
on a  written  instrument,  judgment  or  decree, 
the  land  so  actually  occupied,  and  no  other,  is 
deemed  to  have  been  held  adversely,"  a  naked 
trespass  maj  initiate  the  claim  of  an  adverse  oc- 
cupant to  title  by  adverse  possession;  there  be- 
ing no  necessity  that  his  entry  into  possession 
be  made  nnder  pretense  of  right  or  title. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  387-^;    Dec.  Dig.  «=» 

6.  Advebse  Possebbion  «s»97— Constbuotive 

Possession. 

Under  Rev.  Codes,  Sf  8436-6489,  regulating 
the  constitution  of  adverse  possession,  as  giving 
title  to  land,  there  can  be  no  constructive  ad- 
verse possession,  where  the  land  was  held  under 
a  mere  claim,  not  color,  of  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {{  537-641;   Dec.  Dig.  «=» 

Appeal  from  District  Court,  Custer  County; 
C  C.  Hurley,  Judge. 

Action  by  R.  C.  Morrison  against  Samuel 
H.  JAan,  Gertrude  Coleman,  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Reversed  and  remanded  with  direc- 
tions. 

Frank  Hunter,  of  Miles  City,  for  appel- 
lant Farr  &  Herrick,  of  Miles  City,  for  re- 
qxmdents. 

HOLLOW  AT.  J.  In  1912  this  action  was 
brought  to  have  determined  the  conflicting 
claims  to  lot  S,  In  section  28,  township  8 
north,  range  47  east,  in  Custer  county,  Mont 
In  his  complaint  plalntlS  alleges  that  for 
more  than  10  years  prior  to  the  commence- 
ment of  the  action  he  was  In  the  actual,  open, 
notorious,  continuous,  exclusive,  and  adverse 
possession  of  the  land  uuder  claim  of  title 
thereto.  The  answering  defendant  Samuel 
H.  Linn  asserts  that  he  and  his  codefendant 
Gertrude  Coleman  hold  the  legal  title  to  the 
land;  otherwise  the  answer  is  a  general  de- 
nial of  the  allegations  of  the  complaint  The 
trial  court  found  that  in  1900  plaintifl'  took 
possession  of  the  land  and  erected  certain 
fences,  which,  with  natural  barriers,  consti- 
tuted a  substantial  Inclosure  of  the  tract; 
that  since  the  date  of  his  entry,  plaintiff 
has  been  in  "continuous,  open,  notorious,  and 
actual,  peaceable,  and  exclusive  possession 
of  lot  5" ;  that  at  the  time  he  went  into  pos- 
session he  knew  the  land  was  owned  by  some 
one  else ;  that  be  never  paid  any  taxes  upon 
the  property,  but  all  taxes  were  paid  by  de- 


fendent  Linn.    The  court's  findings  further 
recite: 

"There  is  no  evidence  introduced  showing  that 
at  the  time  the  plaintiff  took  possession  of  said 
lot  5  he  had  any  claim  of  title,  or  made  any  pre- 
tense of  having  title,  to  said  lot  Under  these 
circumstances,  the  court  is  unable  to  conceive  of 
any  theory  upon  which  the  plaintiff  held  posses- 
sionof  said  premises  under  a  claim  of  title  ex- 
clusive of  any  other  right  as  provided  in  section 
6438  of  the  Revised  Codes." 

In  conclusion,  the  court  determined  that: 
"Plaintiff  has  acquired  no  right,  interest  or 
title  m  or  to  the  said  lot  6  adverse  to,  or  su- 
perior to,  the  title  of  the  said  defendant  Samuel 
H.  Linn." 

From  a  Judgment  entered  in  favor  of  de- 
fendant Linn,  and  from  an  order  denying  a 
motion  for  a  new  trial,  plaintiff  appealed. 

In  this  court  the  respondent  contends  that 
the  finding  that  plaintiff  did  not  bold  posses- 
sion of  the  land  under  a  claim  of  title  is  sus- 
tained by  the  evidence.  For  the  purposes  of 
these  appeals,  the  case  might  have  been  sub- 
mitted upon  an  agreed  statement  of  facts, 
for  there  is  not  any  conflict  In  the  testimony 
upon  any  matter  material  to  a  determination 
of  the  controversy.  The  evidence  is  undis- 
puted that  during  the  entire  time  of  his  oc- 
cupancy of  the  land,  plaintiff  claimed  it  as 
his  own  as  against  every  one  else,  that  be 
inclosed  .It  and  used  it  for  the  only  puri)ose 
for  which  It  was  adapted;  that  he  exercised 
every  act  of  ownership  and  exclusive  con- 
trol of  the  property,  and  that  these  facts 
were  generally  known  to  the  people  living  in 
the  vicinity.  He  did  not  pay  the  taxes  upon 
the  land,  and  his  original  entry  was  a  tres- 
pass. He  did  not  have  or  claim  to  have  any' 
paper  title  to  the  land. 

(1 ,  2]  Some  incidental  questions  may  be  dis- 
posed of.summarily:  One  may  by  adverse  pos- 
session Of  land,  for  the  period  of  the  statute 
of  limitations,  acquire  title  thereto.  National 
Min.  Co.  V.  Powers,  3  Mont  344.  "Payment 
of  taxes  is  liot  an  element  of  adverse  posses- 
sion, unless  made  so  by  statutory  require- 
ment" 1  Cyc.  1106.  In  the  absence  of  any 
statute  upon  the  subject  in  this  state,  the 
general  rule  Just  stated  prevails. 

The  controversy  here  Is  waged  about  the 
meaning  of  "claim  of  title,"  as  used  in  sec- 
tion 6438,  Revised  Codes,  and  the  possibility 
of  a  trespasser  Initiating  a  right  which  may 
rtpen  into  a  title  by  adverse  possession.  The 
authorities  are  quite  uniform  in  holding  that 
in  order  to  prevail  over  the  record  title,  it  la 
Indispensable  that  the  adverse  claimant  main- 
tain his  possession  throughout  the  entire 
period  of  the  statute  of  limitations,  nnder 
either  "color  of  tiUe"  or  "claim  of  tiUe"  in 
himself;  otherwise  the  law  will  presume  his 
possession  to  have  been  subservient'  to  the 
legal  title.  This  rule  prevails  in  this  state 
by  virtue  of  positive  statutes.  Rev.  Codes, 
§i  6436-6438. 

Much  needless  confusion  has  been  intro- 
duced Into  the  books  by  the  Ill-advised  use 
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of  "color  oC  tttto"  and  "daim  of  ttUe"  as 
Bynonymous.  Indeed,  the  confusion  is  ap- 
parent In  onr  own  Codes.  Section  6436  con- 
siders a  "dalm  of  tltie"  founded  upon  a  writ- 
ten Instrument,  or  a  Judgment  or  decree  of 
court  Since  the  section  Is  treating  of  title 
by  adverse  possession,  and  not  of  muniments 
which  convey  or  confirm  valid  title,  it  is  clear 
that  onr  legislators  fell  into  the  common  er- 
ror and  miansed  the  phrase;  for  one  who  holds 
land  ander  a  written  instrument,  a  statute 
or  a  Judgment  or  decree  of  court  which  ap- 
pears to  convey  or  confirm  title,  but  does  not 
do  80  In  fact,  holds  nnder  "color  of  title"; 
that  Is  to  say,  he  holds  by  virtue  of  something 
which  gives  him  a  colorable  title  only.  This 
is  the  meaning  of  the  phrase  as  used  by  dis- 
criminating courts  and  tezt-vrltera.  1  Bnl. 
Case  Law,  707. 

[8]  In  Beverly  v.  Burke,  9  6a.  440,  64  Am. 
Dec.  851,  "color  of  title"  Is  defined  as  fol- 
lows: 

"What  la  meant  by  oolor  of  tiilet  It  may  be 
defined  to  be  a  writm^,  npon  Its  face  profening 
to  vaaa  title,  but  which  does  not  do  it,  either 
from  a  want  of  title  in  the  peraon  makioK  it,  or 
from  the  defective  conveyance  that  is  used — a  ti- 
tl4.  that  is  imperfect,  but  not  so  obviout<ly  so  that 
it  would  be  apparent  to  one  not  skilled  in  the 
law." 

In  HaU  T.  Law,  102  U.  S.  461, 26  L.  Ed.  217, 
It  is  said: 

"Whenever  an  tnstmment,  by  apt  words  of 
transfer  from  grantor  to  grantee— whether  such 
grantor  act  nnder  the  authority  of  jndicial  pro- 
ceedings or  otherwise— in  form  passei  what  pur- 
ports to  be  the  titie,  it  gives  oolor  of  titU." 

In  the  note  to  Jaaperson  v.  Scfaamlkow,  16 
!<.  R.  A.  (N.  a),  at  page  1218,  wUl  be  found 
a  long  list  of  decided  cases  snstainlng  the 
correctness  of  these  definitions. 

It  may  be  observed.  In  passing,  that  "color 
of  title"  does  not  depend  npon  the  validity  or 
effect  of  the  instrument,  but  entirely  npon  Its 
Intent  and  meaning.  Hindley  v.  Manhattan 
By.  Co.,  186  N.  X.  335,  78  N.  B.  276.  It  may 
be  In  fact  altogether  Invalid  or  InefFectlve 
for  the  pnrpo!!e  Intended,  but  if  it  describes 
the  land  with  sufficient  certainty,  purports 
to  convey  it,  and  is  not  void  on  its  face,  it 
gives  color  of  title.  Allen  t.  Mansfield,  108 
Mo.  84S,  18  S.  W.  001.  Sections  6436  and 
64S7  treat  of  adverse  possession  under  color 
of  title,  as  that  phrase  should  be  used. 

[4,5]  As  distinguished  from  "color  of  title," 
"claim  of  title"  does  not  depend  npon  any 
writing,  statute,  or  Judgment  or  decree  of 
court.  As  used  to  characterize  adverse  pos- 
session, "claim  of  title"  means  nothing  more 
titan  the  claim  asserted  by  the  disseisor  of 
his  Intention  to  appropriate  and  use  the  land 
in  question  as  his  own,  to  the  exclusion  of 
the  rights  of  all  persons,  and  that,  too.  Irre- 
spective of  any  semblance  of  color,  or  right, 
or  title,  as  the  foundation  of  bis  claim.  1 
Bnl.  Case  Law,  707;  Warren  v.  Bowdran, 
166  Mass.  280,  31  N.  E.  300;  Crowder  v.  Doe, 
162  Ala.  151,  50  South.  230,  136  Am.  St  Bep. 
17;  Carpenter  t.  Coles,  76  Minn.  8,  77  N.  W. 


424.  While  it  is  indispensable  to  defeat  the 
holder  of  the  legal  title  that  the  disseisor  aball 
maintain  his  adverse  possession  throughout 
the  entire  statutory  period,  under  either  color 
of  title  or  claim  of  title,  it  is  not  necessary 
that  his  initial  entry  into  t)osseasion  should 
be  made  under  any  pretense  of  right  or  title. 
From  the  days  of  Lord  Coke  to  the  present, 
the  role  has  been  recognized  quite  generally 
that  the  adverse  claimant  may  initiate  hla 
claim  by  a  naked  tresimss.  TTnder  section 
6438,  above,  it  is  difficult  to  conceive  of  a  case 
where  the  adverse  claim  could  have  Its  Ini- 
tial foundation  in  anything  else  than  a  tree- 
pass.  In  Carpenter  v.  Coles,  above,  the 
trial  oonrt  Instmcted  the  Jury  that: 

"A  person  has  not  any  right,  arbitrarily  or 
without  any  daim  of  right,  knowing  that  he  has 
no  right  whatever,  to  go  and  take  with  a  high 
hand  wrongful  poasession  of  land,  and  avail  him- 
self of  the  statute  of  limitattons.** 

Another  of  like  Import  was  given,  and  oon- 
earning  them  the  Supreme  Court  said: 

"The  meaning  of  these  instructions  is  that  the 
statute  will  never  run  in  favor  of  a  diaadaor 
whose  adverse  poaaesaion  originated  in  a  naked 
and  willful  treapasa ;  that  to  set  the  statute  in 
motion  the  entry  must  have  been  made  nnder 
some  color  or  cUlm  of  title  which  the  diaseisor 
claimed  gave  him  the  legal  right  to  enter.  Thia 
ia  clearly  .incorrect,  for  the  books  ate  full  of 
cases  where  tortious  entries  upon  and  possession 
of  land  without  any  pretense  of  title  or  rightful 
claim  to  the  land  have  rii)ened  into  title  of  ad- 
verse poBseaaion." 

In  the  note  to  JaQ)erson  t.  Schamikow, 
above,  16  L.  R.  A.  (N.  S.)  at  page  1233,  the  au- 
thorities, supporting  this  view  will  be  found 
assembled  at  length.  There  are  a  few  Uwlat- 
ed  cases  to  the  contrary,  but  the  decided 
weight  of  authority  sustains  the  rule  an- 
nounced. 

[I]  While  the  adverse  claimant  under  oolor 
of  title  for  the  statutory  period  obtains  title 
to  the  entire  tract  described  In  his  muniment, 
U  it  baa  been  subjected  to  proper  nse,  the 
one  who  relies  npon  claim  of  title  secures 
only  ao  much  as  he  actually  possesses.  There 
cannot  be  constructive  possession  under  mere 
claim  ot  title.  This  la  the  doctrine  of  the 
decided  cases  and  the  meaning  of  our  Code 
sections  6436,  6437,  6438,  and  64S9.  1  Cyc. 
1122,  1126;  1  BnL  Case  Law,  726. 

The  trial  court  erred  in  falling  to  find  that 
plainttfTs  possession  was  adverse,  as  request- 
ed, and  likewise  erred  in  determining  that  his 
possession  was  not  maintained  nnder  claim 
of  title  within  the  meaning  of  section  64S8. 

The  Judgment  and  order  are  reversed,  and 
the  cause  Is  remanded  to  the  district  court, 
with  directions  to  enter  a  decree  in  favor  of 
plaintiff  and  against  the  defendant  Linn  for 
the  relief  to  which  he  is  entitled. 

Beversed  and  remanded. 

BBANTLT,  0.  J.,  conenra 

SAJNNEB,  J.,  being  dlsqnalifled,  did  not 
hear  the  argument,  and  takes  no  part  in  the 
foregoing  decision. 
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(»  Wyo.  78) 

In  n  BIG  LABAMIB  BIVBR. 
PIONEBB  UAMAIi  CO.  et  al.  ▼.  AKIN  et  aL 

(No.  781.) 
(Supreme  Court  of  Wyoming.    March  24, 1916.) 

1.  Affeai.  and  Ebbob  $=9407— Tbanbixb  of 
CAuas— Sdioions  in  BJbbob— Tikx  of  Skbv- 

ICB. 

Under  Comp.  St.  1910,  I  5122,  proTidiu{ 
that  no  proceeding  to  reverse  a  judgment  or  fi- 
nal order  shall  be  commenced  unless  within  one 
year  after  the  rendition  of  the  judgment,  where 
the  statute  began  to  run  January  6,  1913,  peti- 
tion in  error  was  filed  January  3, 1914,  and  sum- 
mons in  error  iaaued  Om  same  day,  letumable 
August  1,  1914,  was  serred  on  defendant  in  er> 
ror  July  22, 1914,  and  where  the  October,  191S, 
term  of  appellate  court  had  not  adjourned  for 
the  term  on  January  3, 1914,  there  was  no  aerr- 
ke  of  summons  sufficient  to  transfer  the  cause, 
since,  by  section  6111,  rea^ng:  "The  summons 
(hall  contain  a  statement  that  a  petition  in  er- 
ror has  been  filed  in  the  case ;  and  if  issued  in 
vacation,  it  shall  be  returnable  on  or  before  the 
first  day  of  the  term  of  the  court,  and  if  issued 
in  term  time,  it  shall  be  returnable  on  a  day 
therein  named;  and  if  the  last  publication,  or 
service  of  the  sunCmons,  be  made  ten  days  be- 
fore the  end  of  the  term,  the  case  shall  stand 
for  hearing  at  that  term" — the  summons  should 
be  made  returtiable  on  or  before  the  first  day  of 
the  gTmning  term  of  court  if  issued  in  vacation, 
and.  if  issued  in  term  time,  it  may  be  made  re- 
turnable on  a  named  day  in  the  term,  since 
any  other  construction  of  the  language  would 
leave  the  time  for  perfecting  the  proceedings 
in  error  by  service  on  the  defendant  in  error 
optional,  and  would  destroy  the  force  of  the 
statute  limiting  the  time  of  commencing  such 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  2120,  2m-2132;  Dec.  Dig. 
«==407.1 

2.  Appkai.  akd  Bbbob  «S92  —  Pboobdttbx  — 
Statutes. 

Where  the  statute  on  proceedings  in  error 
is  lacking  in  some  particular,  resort  may  be  had 
to  statutes  regulatine  procedure  in  civil  actions 
to  supply  the  formers  defects  by  analogy. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3-7. 1882,  2421 ;   Dec.  Dig. 

«=92.] 

8.   EVIDBITCK  e=>41— JUDIOUX  NonOB— TSBlfB 
OF  COUBT. 

An  appellate  ooort  will  take  judicial  notice 
of  its  own  terms. 

(Ed.  Note.— For  other  cases,  see  Brldence, 
Cent  Dig.  ||  66-60;   Dec.  Dig.  «s»41.] 

4.  Affkai,  and  Ebbob  9=9407- Tbahbfeb  of 

CaUSX— StnCMOKS  IN  BbBOB— TIMB  of  SfBT- 
ICK. 

Service  of  a  summons  In  error  issued  with- 
in the  year  described  by  statute  is  sufficient,  if 
summons  is  returnable  at  a  proper  date  and  the 
service  itself  is  made  within  the  life  of  the  writ, 
although  after  the  ezpiiation  of  the  statutory 
period  for  bringing  the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  2ia0.^128-2m;  Dec. 
Dig.  <8=»407.] 

Error  to  District  Conrt,  rjaramle  County; 
Boderick  N.  Matson,  Judge. 

Action  by  the  Pioneer  Canal  Company  and 
others  against  Arthur  M.  Akin,  the  Wyoming 
Development  Company,  and  othera  Judg- 
ment for  defendants,  and  plalntUTs  bring 
error.  Motion  by  tbe  Wyoming  Development 
Company  to  dismiss  proceedings  as  to  It. 
Proceedings  dismissed. 


N.  B.  Oortbell,  of  Laramie,  for  plaintiffs  In 
error.  Clark  &  Clark,  of  Cheyenne,  for  de- 
fendant in  error  Wyoming  Development  Co. 

BEABD,  J.  This  case  Is  before  the  court 
at  this  time  on  two  motions  of  Wyoming 
Development  Company,  one  of  the  defendants 
In  error,  one  to  quash  the  service  of  snnim<»is 
in  error,  and  the  other  to  dismiss  the  pro- 
ceedings in  error.  Both  motions  present  the 
same  ultimate  question,  viz.:  Was  the  pro- 
ceeding in  error  commenced  In  due  time? 

[1]  The  statute  (section  6122,  Comp.  St 
1910)  ao  far  as  applicable  here,  reads  as  fol- 
lows: 

"No  proceeding  to  reverse,  vacate^  or  modify 
a  judgment  or  linal  order  shall  be  commenced 
unless  within  one  year  after  the  rendition  of 
the  Judgment  or  the  making  of  the  final  order 
complained  of." 

In  this  case  there  is  no  dispute  as  to  the 
date  the  statute  commenced  to  run;  that 
date  being  January  6,  1913.  The  petition  in 
error  was  filed  January  3,  1914,  and  sum- 
mons In  error  was  Issued  the  same  day, 
and  made  returnable  on  or  before  August  1, 
1914,  and  was  served  on  said  defendant  In 
error  July  22,  1914.  Counsel  for  the  mov- 
ing defendant  in  error  contend  that  to  consti- 
tute the  commencement  of  tbe  proceedings 
the  summons  must  not  only  be  issued  within 
the  year,  but  must  also  be  served  within  60 
days  from  the  date  of  the  original  summons. 
In  support  of  that  contention  they  cite  sec- 
tion 4306,  Comp.  St  1910,  contained  in  the 
chapter  of  the  statutes  relating  to  the  time 
of  commencing  actions,  which  provides: 

"An  action  shall  be  deemed  commenced,  with- 
in the  meaning  of  this  chapter,  as  to  each  de- 
fendant a^  the  date  of  the  summons  which  is 
served  on  him,"  etc. 

Also  section  4306,  Id.: 
"An  attempt  to  commence  an  actioa  shall  be 
deemed  equivalent  to  the  commencement  there- 
of within  tbe  meaning  of  this  chapter,  when  the 
garty  diligently  endeavors  to  procure  a  service; 
ut  such  attempt  must  be  followed  by  service 
within  sixty  days." 

They  argue  that  those  provisions  shoold 
be  held  to  apply,  by  analogy,  to  proceedings 
In  error;  and,  as  the  service  in  this  case 
was  not  made  until  July  22,  1S14,  and  more 
than  60  days  after  the  date  of  the  summons, 
the  proceedings  were  not  commenced  in  time. 

[2]  The  provisions  of  the  statutes  which 
apply  to  the  procedure  in  dvil  actions  can 
be  resorted  to  in  proceedings  in  error,  where 
the  statute  on  proceedings  in  error  Is  lacking 
in  some  particular,  in  which  case  it  has'tteen 
held  that  the  former  may  be  applied  by 
analogy  where  amtUcabU.  The  chapter  of 
the  statutes  on  Juxisdictlon  and  procedure  in 
error  (section  6111)  reads  as  follows: 

"The  proceedings  to  obtain  such  reversal, 
vacation,  or  modincation,  shall  be  by  petition  in 
error,  filed  in  a  court  having  power  to  make  tbe 
reversal,  vacation  or  modification,  and  setting 
forth  tiie  errors  complained  of;  thereupon  a 
sommons  shall  issue  and  be  served,  or  publica- 
tion made,  as  in  the  commencement  of  an  oc- 
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tion,  and  «  service  on  the  attorney  of  record  in 
the  original  case  shall  be  sufficient;  the  sum- 
mons shall  contain  a  statement  that  a  petition 
in  error  has  been  filed  in  the  case;  and  if  is- 
sued in  vacation,  it  shall  be  returnable  on  or 
before  the  first  day  of  the  term  of  the  court, 
and  if  issued  in  term  time,  it  shall  be  return- 
able on  a  day  therein  named;  and  if  the  last 
publication,  or  service  of  the  summons,  be  made 
ten  days  before  the  end  of  the  term,  the  case 
shall  stand  for  hearing  at  that  term. ' 

Here  we  have  a  statute  providing  for  the 
issnance  of  summons,  prescribing  what  it 
sball  contain,  when  it  shall  be  returnable, 
and  on  whom  it  may  be  served ;  but  It  does 
not  fix  any  definite  length  of  time  after  its 
issuance  within  which  it  may  be  served  to 
perfect  the  commencement  of  the  proceedings 
so  as  to  give  the  court  Jurisdiction.  The 
return  day  is  not  the  same  in  all  cases,  being 
different  when  the  summons  is  Issued  in  Taca- 
tion  from  that  when  it  is  Issued  in  term  time. 

[3]  In  this  case  the  summons  was  issued 
in  term  time,  as  we  take  judicial  notice  that 
the  October,  1913,  term  had  not  adjourned 
for  the  term  on  January  3,  1914,  and  as  we 
construe  the  statute  the  summons  could  not 
legally  be  made  returnable  later  than  the 
last  day  of  that  term,  which  term  would  ex- 
pire by  limitation  with  the  commencement 
of  the  next  term,  viz.,  the  first  Monday  in 
April,  1914.  The  true  meaning  of  the  lan- 
guage used  in  the  statute,  "If  issued  in  term 
time,  it  shall  be  returnable  on  a  day  therein 
named,"  is  at  first  glance  not  eqtlrely  clear ; 
but,  when  considered  In  connection  with  the 
other  provisions  of  the  section,  it  is  evident 
to  our  minds  that  the  words  "a  day  therein 
named"  mean  a  named  day  in  the  term,  and 
that  "therein"  refers  to  the  term,  and  not 
to  the  summons.  In  2  Nash's  Pleading  & 
Practice  (4th  Ed.)  1243,  the  author,  comment- 
ing upon  this  identical  statute,  says: 

"The  summons  shall  be  made  returnable  on  or 
before  the  first  day  of  the  ensuing  term  of  court, 
if  issued  in  vacation ;  if  issued  in  term  time,  it 
may  be  made  returnable  to  a.  named  day  in 
term." 

The  case  of  Bechthold  t.  Fisher,  Adm'r, 
12  Ohio  Cir.  Ct  R.  569,  is  in  point  In  that 
case  the  petition  in  error  was  filed  June  6, 
1896,  and  summons  issued  dated  the  same 
day,  and  made  returnable  on  or  before  Octo- 
ber 20,  1896;  that  being  the  first  day  of 
the  term  of  the  circuit  court  of  said  county. 
It  was  received  by  the  sherift  June  8,  1896, 
and  served  on  the  attorney  of  record  of  de- 
fendant in  error  on  September  28,  1896.  The 
ofiicer  was  directed  by  counsel  for  plaintiff 
in  error  not  to  serve  the  summons  until  Octo- 
ber 1,  1896.  No  other  summons  was  Issued 
or  served.  It  was  held  that  the  sections  of 
the  Ohio  statutes  corresponding  to  sections 
4305  and  4306  of  our  statutes  applied  to  pro- 
ceedings in  error,  and  that,  service  not  hav- 
ing been  made  within  60  days  from  the  date 
of  the  summons  as  required  by  the  statute, 
"there  was  no  such  service  of  summons  as 
the  law  regards  sufficient  to  cause  the  case 
to  be  pending  in  the  circuit  court." 


[4]  Any  other  construction  of  the  language 
would  leave  the  time  for  perfecting  the  pro- 
ceedings in  error  by  service  on  the  defendant 
In  error  optional,  and  would,  in  effect,  de- 
stroy the  force  of  the  statute  limiting  the 
time  for  commencing  such  proceedings,  if  the 
summons  be  made  returnable  far  in  the  fu- 
ture, and  If  service  within  the  apparent  Ufe 
of  such  writ  would  be  sufficient  No  doubt 
if  the  writ  in  this  case.  Issued  as  it  was 
In  due  time,  had  been  made  returnable  at  a 
proper  date  and  bad  been  served  within  the 
life  of  the  writ,  although  after  the  expira- 
tion of  the  statutory  period  for  bringing  the 
proceeding,  It  would  have  been  sufficient 
McDonald  et  al.  ▼.  Ketchum,  !S3  Ohio  St  519, 
42  N.  E.  322;  Bumap  v.  Wight,  14  lU.  303; 
Rogers  v.  Redick,  10  Neb.  332,  6  N.  W.  413; 
Hendrickson  t.  Sullivan,  28  Neb.  790,  44 
N.  W.  1135;  Omaha  L.  &  T.  Co.  ▼.  Ayer,  88 
Neb.  891,  67  N.  W.  567.  But  in  this  case  the 
summons  was  not  served  until  long  after  It 
was  legally  dead — that  is,  after  the  time  It 
could  legally  be  made  returnable — and  serv- 
ice after  return  day  was  a  nullity.  19  Enc. 
PI.  &  Pr.  600,  and  authorities  there  cited. 
The  present  case  differs  in  its  facts,  but  we 
think  not  in  principle,  from  those  arising  un- 
der the  provisions  of  section  4806,  supra, 
where  the  original  summons  has  issued  In 
time,  and  the  party  has  diligently  endeavored 
to  procure  service,  but  has  failed  to  do  bo, 
and  an  alias  summons  has  issued.  In  such 
cases  in  those  states  having  the  same  stat- 
utes, or  statutes  containing  substantially  the 
same  provisions  as  section  4306,  It  has  been 
held  that  those  provisions  apply  to  proceed- 
ings in  error.  Ross,  Sheriff,  v.  Willet  54 
Ohio  St  150,  42  N.  B.  697;  Paving  Co.  v. 
Botsford,  50  Kan.  331,  31  Pac.  1106;  Thomp- 
son V.  Wheeler  &  Wilson  Mfg.  Co.,  29  Kan. 
476;  School  District  No.  39  v.  Fisher,  23 
Okl.  9,  99  Pac.  646;  Kilgore  v.  Tarnell,  24 
Okl.  525,  103  Pac.  698.  If  in  a  case  where 
there  has  been  a  failure  to  procure  service  of 
the  original  summons  and  an  alias  is  issued 
it  must  be  served  within  60  days  from  the 
date  of  the  original  in  order  to  constitute 
the  commencement  of  the  action  as  of  the 
date  of  the  original  summons,  we  are  unable 
to  discover  any  reason  why  an  original  sum- 
mons must  not  likewise  be  served  within  60 
days  from  Its  date  to  have  that  effect,  or 
why  the  60-day  limit  should  not  apply  equal- 
ly to  both  cases. 

Our  conclusions  are  that  a  summons  in 
error,  when  issued  in  term  time,  should  be 
made  returnable  on  some  day  during  the  pos- 
sible life  of  that  term  as  limited  by  statute, 
that  is,  on  some  day  before  the  first  day 
of  the  ensuing  term;  and  that  the  summons 
in  this  case  could  not  legally  have  been 
made  returnable  at  a  later  date,  and,  not 
having  been  served  within  the  legal  life  of 
the  writ,  and  no  service  of  summons  hav- 
ing been  made  upon  said  defendant  in  error 
wlthUi  6Q  days  after  the  time  for  commeuc- 
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ing  proceedings  In  error  had  expired,  the 
proceedings  were  not  couunenced  In  time 
as  to  said  defendant  in  error. 

So  concluding,  the  motions  will  bare  to  be 
sustained  and  the  proceedings  in  error  dis- 
missed as  to  said  defendant  in  error  Wyom- 
ing Development  Company;  and  It  is  so 
ordered. 

Dismissed  aa  to  Wyoming  Development 
Company. 

POTTEB,  a  Jn  and  SCOTT,  J,  concur. 


(S  W70.  UO) 

WHITE  ▼.  STATE.     (No.  776.) 
(Supreme  Court  of  Wyoming.    March  24, 1916.) 

1.  iNnlCnCENT     AND     INFORMATION     «=>202 — 

TiHK  OF  Offensb— Statute. 

Under  Comp.  St.  1810,  {  6166,  providing 
that  no  indictment  shall  be  deemed  invalid  nor 
the  judgment,  etc.,  stayed  or  affected  (or  omit- 
ting to  state  the  time  at  which  the  offense  was 
committed  in  any  case  wfaer"  time  is  not  of  the 
essence  of  the  ofTense,  nor  for  stating  the  time 
imperfectly,  nor  tor  any  surplusage  or  repug- 
nancy, whiere  there  is  sufiBcient  alleged  to  in- 
dicate the  crime  or  person  charged,  information 
charging  that  defendant  on  or  about  the  12th 
day  of  August,  A.  D.  19013,  "did  then  and  there 
•  •  •  purposely  and  with  premeditated  mal- 
ice kill  and  murder"  a  certain  named  person, 
aa  to  which  there  was  no  motion  to  quash,  de- 
murrer, or  motion  to  arrest,  was  not  fatally 
defective  after  verdict  and  sentence,  since  the 
words  "did  then  and  there  •  •  •  purposely 
and  with  premeditated  malice  kill  and  murder" 
imported  a  past  transaction,  since  time  was  not 
of  the  essence  of  the  offense,  and  the  statute 
of  limitations  did  not  apply  thereto,  and  the  al- 
legation of  the  future  impossible  date  might  be 
treated  as  surplusage,  leaving  allegations  suffi- 
cient to  charge  homicide. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {(  640-660;  Dec. 
Dig.  «=202.] 

2.  CBmiNAi.  Law  «s»1144  —  Appsal  —  Pbi- 

SnUFTIONS. 

Comp.  St  1910,  i  6254,  provides  that,  be- 
fore sentence  is  pronounced  on  the  conviction 
of  a  felony,  accused  shall  be  asked  U  be  has 
anything  to  say  why  judgment  should  not  be 
pronounced.  A  judgment  recited  that  defendant 
was  informed  of  his  conviction  of  murder  in 
the  first  degree,  and  was  asked  if  he  had  any- 
thing to  say  why  sentence  should  not  be  pro- 
nounced; and,  no  good  cause  being  shown, 
the  court  then  pronounced  sentence.  Held,  that 
it  would  be  presumed  that  the  information  and 
inquiry  was  given  and  made  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  2736-2764,  2766-2771,  2774- 
2781,  2001,  3016-3037;    Dec.  Dig.  «=>1144.] 

3.  Cktminai.  Law  ■  €=»1091— AppeaIt-Rbcobd 
—  Motion  fob  New  Tbial. 

Where  the  motion  for  a  new  trial,  though 
found  among  the  original  papers  filed  and  re- 
turned to  the  Supreme  Court,  is  not  a  part  of 
the  record  because  not  incorporated  in  a  bill 
of  exceptions,  no  questions  thereunder  are'  pre- 
sented for  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2803,  2815,  2816.  2818,  2810, 
2823,  2824,  2828-2833,  2843,  2931-2933,  2943 ; 
Dec.  Dig.  «8=»1091.] 

Error  to  District  Court,  Natrona  County; 
Charles  K.  Winter,  Judge. 
O.  W.  White  was  convicted  of  murder  in 


the  first  degree,  and  be  brings  error.     Af- 
firmed. 

W.  B.  Holllday  and  R.  H.  Nichols,  both  of 
Casper,  for  plaintiff  In  error.  D.  A.  Preston, 
Atty.  Oen.,  for  tbo  State: 

SCOTT,  J.  The  plalntlft  in  error,  who  was 
defendant  below,  was  charged,  tried,  and 
found  guilty  of  the  crime  of  murder  in  the 
first  degree,  and  sentenced  to  suffer  the  ex- 
treme penalty  of  the  law,  and  from  the  con- 
viction and  judgment  he  brings  error. 

1.  The  charging  part  of  the  information 
and  verification  thereto  are  as  follows: 

"Comes  now  William  O.  Wilson,  county  and 
prosecuting  attorney  of  the  county  of  Natrona, 
in  the  state  of  Wyoming,  and  in  the  name  and 
by  the  authority  of  the  state  of  Wyoming  in- 
forms the  court  and  gives  the  court  to  under- 
stand that  O.  W.  White,  late  of  the  county 
aforesaid,  on  or  about  the  12th  day  of  August, 
A.  D.  19013,  in  the  county  of  Natrona,  in  the 
state  of  Wyoming,  did  then  and  there  unlaw- 
fully, willfully  and  feloniously  and  purposely 
and  with  premeditated  malice,  kill  and  murder 
one  Anderson  Coffee,  the  said  Anderson  Coffee 
being  then  and  there  a  human  being,  contrary 
to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Wyoming. 

"William  O.  Wilson, 
"County  and  Prosecuting  Attorney  of  the  Coun: 
ty  of  Natrona,  in  the  State  of  Wyoming! 

"State  of  Wyoming,  Natrona  County— ss. : 

"I,  William  O.  Wilson,  county  and  prosecut- 
ing attorney  of  the  county  of  Natrona,  in  the 
state  of  Wyoming,  do  solemnly  swear  that  I 
have  read  the  above  and  foregoing  information 
by  me  subscribed,  and  I  know  the  contents 
thereof,  and  that  the  facts  therein  stated  are 
true;    so  help  me  God. 

"WUUam  O.  Wilson. 
"Sworn  to  before  me  and  aubscril)ed  in  my 
presence  this  20th   day  of  September,  A.   D. 
1913,  and  I  so  hereby  certify. 

"Fred  B.   Place,  Clerk  of  Court" 

[1]  It  is  contended  that  the  Information  is 
fatally  defective  in  that  the  time  of  the  com- 
mission of  the  alleged  offense  is  stated  at  a 
dale  subsequent  to  filing  the  Information  or 
at  a  future  date,  to  wit,  "on  August  12, 
19013."  Such  a  date  was  an  impossible  date, 
and,  under  the  common  law,  an  indictment 
so  worded  could  not  be  the  basis  of  a  legal 
trial  and  conviction.  In  the  case  here  there 
was  no  motion  to  quash,  nor  was  a  demurrer 
Interposed  to  the  Information,  nor  was  there 
any  motion  to  arrest  presented  to  the  trial 
court.  The  question  of  the  sufficiency  of  the 
information  is  presented  here  for  the  first 
time.  It  must  be  conceded,  under  section 
6166,  Comp.  Stat  1910,  that  if  an  Impossible 
date,  as  stated  in  the  information,  was  an 
Imperfect  statement,  or  if  it  may  be  regarded 
as  surplusage,  or  If  it  did  not  tend  to  prej- 
udice the  substantial  rights  of  the  defendant 
on  the  merits,  then  we  would  not  be  justified 
in  reversing  the  judgment  on  that  ground. 
Among  other  things  that  section  provides: 

"No  indictment  shall  be  deemed  invalid,  nor 
shall  the  trial,  judgment  or  other  proceedings 
be  stared,  arrested  or  in  any  manner  affected 
*    ♦    *    for  omitting  to  state  the  time  at  which 
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the  offenae  was  committed.  In  any  caae  where 
the  time  Ib  not  of  the  essence  of  the  offense; 
nor  for  stating  the  time  imperfectly;  •  *  • 
nor  for  any  sorplusage  or  repugnant  allegation 
where  there  Is  sufficient  alleged  to  indicate  the 
crime  or  person  charged:  nor  for  any  other  de- 
fect or  imperfection  which  does  not  tend  to 
the  prejudice  of  the  substantiai  rights  of  the 
defendant" 

Time  Ifl  not  of  the  essence  of  the  crime 
here  charged,  nor  does  the  statute  of  llmita- 
ttons  apply  to  a  prosecution  for  homicide; 
and  we  are  of  the  opinion  that  the  informa- 
tion complied  with  all  of  these  prorlBions  if 
the  allegation  of  the  impossible  date  may  be 
treated  aa  surplusage,  for,  if  that  allegation 
be  eliminated,  the  Information  must  be  held 
good,  under  the  above  statutory  rule  of  con- 
struction. Under  that  rule  the  presumption 
is,  even  though  the  date  of  the  crime  is  not 
alleged,  that  the  alleged  crime  was  commit- 
ted prior  to  the  filing  of  the  information,  and 
up<Mi  the  trial  the  prosecution  would  be  held 
to  proof  of  its  commission  prior  to  the  filing 
of  the  information,  as  was  done  In  this  case. 
In  reading  the  information,  two  things  are 
apparent:  First,  that  the  date  stated,  being 
a  future  and  impossible  date,  la  a  clerical 
error,  as  indicated  upon  a  printed  blank 
with  the  year  190,  and  the  typewritten  fig- 
ures 13  added  thereto;  and,  second,  that, 
if  treated  aa  surplusage,  there  would  remain, 
as  provided  by  the  statute,  allegations  suffi- 
cient to  charge  homicide.  It  may  be  con- 
ceded that  the  strict  rule  of  coqstruction  ob- 
tained at  coriimon  law,  and  such  rule  ob- 
tains everywhere,  except  when  changed  or 
modified  by  statute.  Under  that  rule,  the 
information  would  be  demurrable,  but  under 
like  statutes  as  section  6105,  supra,  wbicb 
was  enacted  and  Intended  to  do  away  with 
the  force  of  refined  technicalities  in  crim- 
inal pleadings,  which  are  technical  but  not 
prejudicial  to  any  substantial  rights  of  the 
defendant,  some  courts  have  treated  the  de- 
fect as  one  of  form  and  not  of  substance. 
The  error  in  the  date  of  the  commission  of 
the  homicide,  as  recited  in  the  information 
before  us,  may;  we  think,  with  entire  pro- 
priety, be  treated  at  least  after  verdict  and 
Judgment  as  cured  by  the  verdict  Ck>nner 
T.  State,  25  Oa.  S15,  71  Am.  Dec.  184.  The 
time  of  the  commission  of  the  homicide  was 
proven  without  objection  as  "August  13, 
1913,"  which  was  a  day  prior  to  the  filing  of 
the  information.  The  words  "did  then  and 
there  •  •  •  purposely  and  with  premed- 
itated malice  kill  and  murder"  Import  a 
past  transaction  (C!onrand  y.  State,  65  Ark. 
659,  17  S.  W.  628;  Williams  v.  Common- 
wealth, 18  S.  W.  1024;  Commonwealth  v. 
Miller,  79  Ky.  451;  Vowells  v.  Common- 
wealth, 84  Ky.  52;  State  ▼.  Patterson,  116 
Ind.  45,  10  N.  B.  289,  18  N.  B.  270),  and  in 
that  respect  are  repugnant  to  the  figures 
denoting  the  year  In  which  the  homicide  was 
committed.  It  is  said  in  Bishop,  Or.  Proc. 
vol.  1,  S  478,  that: 

"Surplusage  is  any  allegation  without  which 
the  pleading  would  be  adequate  at  law." 


In  State  t.  Mnrpby,  102  ICo.  App.  680, 
77  S.  W.  167,  the  court  say: 

"If,  after  striking  out  portions  of  an  indict- 
ment sufficient  remains  to  constitute  a  valid 
charge  of  the  crime  intended  to  be  charged, 
such  striking  out  la  permisaible,  and  die  in- 
dictment is  good." 

This  Ifl  the  uniform  holding  in  that  state, 
and  la  supported  by  a  long  line  of  decisions. 
The  general  rule,  irrespective  of  statute,  la 
that  surplusage  does  not  vitiate  an  Indictr 
ment,  and,  to  aid  the  same,  It  may  be  re- 
jected.   State  ▼.  Judy,  60  Ind.  138. 

In  State  y.  Brooks,  86  Iowa,  366,  62  N.  W. 
240,  the  defendant  was  convicted  of  embez- 
zlement After  issue  was  joined,  and  when 
the  case  was  called  for  trial,  the  state  applied 
to  the  court  for  and  over  defendant's  objec- 
tion and  exception  obtained  permisstcm  to 
and  did  correct  the  Indictment  by  chang- 
ing the  date  of  the  alleged  commission  of  the 
crime  from  "oa  or  about  the  15th  day  of 
November,  1800,"  so  aa  to  read  "on  or  about 
the  15th  day  of  November,  1888."  The  first 
day,  as  alleged,  placed  the  commission  of 
the  ofTenae  at  a  date  subsequent  to  the  find- 
ing of  the  Indictment,  and  vras  therefore  aa 
Impossible  date.  There  was  no  rearralgn- 
ment,  and  the  trial  proceeded.  The  defend- 
ant was  found  guilty,  and  the  case  was  ap- 
pealed to  ttie  Supreme  Court,  whldi  held 
that  the  Indictment  was  not  void,  and  tbat 
the  objection  to  Its  correction  was  technical 
and  should  be  disregarded  under  a  statute 
providing  that  that  court  should  "examine 
the  record,  and  without  regard  to  technical 
errors  or  defects,  which  do  not  affect  the 
substantial  rights  of  the  parties,  render  such 
judgment  on  the  record  as  the  law  demands." 
See  State  v.  John,  124  Iowa,  230,  100  N.  W. 
193 ;  State  v.  Woodman,  8  Hawks  (10  N.  C.) 
384. 

In  Trout  Y.  State,  107  Ind.  678,  8  N.  B.  618, 
the  defendant  was  convicted  of  an  assault 
with  Intent  to  commit  rape.  The  Informa- 
tion charged  that  It  was  committed  on  Octo- 
ber 21,  1886.  The  aflldavlt  and  Information 
based  thereon  were  filed  oa  January  16,  18S6. 
The  affidavit  correctly  stated  the  date  of 
the  commission  of  the  offense,  to  wit,  Octo- 
ber 21,  1885.  Trout  appealed,  claiming  that 
the  trial  court  erred  in  overruling  his  mo- 
tion In  arrest  of  the  judgment  upon  certain 
grounds,  among  others,  "because  the  facts 
stated  In  the  InformaQon  do  not  constitnte 
a  public  offenae  under  the  laws  of  Indiana." 
There  was  no  motion  to  Quash,  and  the 
court  upheld  the  Information,  and  say: 

"If  the  appellant  had  moved  the  trial  court 
to  quash  the  information  in  this  caae,  it  would 
have  been  error,  under  our  dedsiona.  to  have 
overruled  such  motion.  Dyer  v.  State,  85  Ind. 
525;  Murphy  r.  State,  106  Ind.  96  [5  N.  E. 
767,  55  Am.  Hep.  7^." 

In  McKay  v.  State,  90  Neb.  63,  132  N.  W. 
741,  89  L.  R.  a:  (N.  S.)  714,  Ann.  Cas.  1913B, 
1034,  It  was  held  that  an  information  la 
fatally  defective  if  it  charges  the  commissioa 
of  the  offense  aa  subsequent  to  the  date  up- 
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on  which  the  tnfonnation  to  ffled.  The  caae 
afterward  came  before  the  court  on  a  motion 
for  a  rehearing  (91  Meb.  281, 135  N.  W.  1024, 
39  Ii.  R.  ▲.  [N.  S.]  714,  Ann.  Cas.  1913B, 
1084),  and  a  majority  ot  the  court  receded 
from  its  former  holding  that  charging  the 
commlaalon  of  an  offense  at  a  time  sabse- 
qaent  to  filing  the  Information  did  not  ren- 
der the  lnformatl(m  yold.  Tbia  holding  waa 
In  a  caae  exactly  like  the  one  here,  where 
the  defendant  had  been  convicted  of  mnrder 
In  the  first  degree,  although  the  judgment  in 
the  Nebraska  case  was  reversed  up<xi  other 
grounds. 

In  State  ▼.  Mulford,  12  Ohio  Dec  (nisi 
ptlus)  724,  728,  under  a  similar  statute  to 
oars,  a  motion  to  quash,  a  count  in  an  In- 
dictment on  the  ground  that  the  count  fixed 
the  date  of  the  offense  as  December  81, 199B. 
The  court  say: 

"That  the  offense  could  not  have  been  com- 
mitted on  the  date  alleged  is  manifest;  and  it 
is  equalbr  manifest,  from  the  allegations  of  this 
eeont,  uat  the  date  is  erroneoasly  stated,  for 
the  offense  is  charged  in  the  past  tense,  and 
this  enflSdently  shows  that  the  offense  was  com- 
outted"  in  the  past 

It  la  not  the  policy  of  the  lawmakers  to 
permit  courts  to  reverse  a  conviction  for 
crime  upon  mere  technicalities  alone,  but 
to  limit  them  to  reversals  for  errors  which 
are  prejudicial  to  some  substantial  right  of 
the  accused.  In  the  case  before  us,  if  the 
information  be  strictly  construed,  its  mean- 
ing is  absurd,  for  It  alleges  the  date  of  the 
eommlsslon  of  the  crime,  not  only  aa  subse- 
4inent  to  the  filing  of  the  Information,  but 
not  within  the  possible  lifetime  of  the  de- 
fendant or  any  one  now  living.  The  allega- 
tion of  a  past  transaction  and  one  in  the 
future,  as  already  pointed  out,  are  repug- 
nant. No  one  reeding  the  information  could 
be  misled  as  to  the  date.  The  construction 
contended  for  by  defendant  cannot  be  sus- 
tained, for  a  casual  reading  of  the  informa- 
tion itself  would  disclose  that  it  was  a 
clerical  error.  State  v.  Crawford,  66  Iowa, 
318,  23  N.  W.  6S4.  Indeed,  it  was  admits 
ted  upon  the  argument  that  the  mistake 
in  the  date  was  neither  discovered  by  the 
state  nor  defendant  until  after  verdict  and 
Judgment.  Under  section  6165,  supra,  the 
Information,  Judgment,  or  proceeding  shall 
not  he  disturbed  for  failing  to  state  the 
time,  or  stating  It  Imperfectly,  where  time 
is  not  of  the  essence  of  the  crime  alleged. 
There  to  no  uncertainty  In  the  charge,  and 
the  erroneous  date  therein  alleged  could 
be  stricken  out  without  detriment  to  the 
information,  for  It  would  still  charge  the 
deflendant  with  the  crime  of 'murder  in  the 
first  degree,  and  presumably  committed  at 
a  time  prior  to  the  filing  of  the  Informa- 
tion. In  such  a  case  It  may,  we  think,  be 
considered  as  surplusage  and  dtoregarded. 
State  ▼.  Murphy,  supra.  We  are  aware  that 
the  conclusion  here  reached  Is  not  In  har- 
mony with  the  views  of  some  courts  upon 
tills  question,  but  we  are  unable  to  see  that 


the  defendant  waa  prejudiced  in  aiiy  of  hto 
substantial  rights  by  the  defective  Informa- 
tion, and  to  hold  otherwise  would,  in  our 
Judgment,  have  the  effect  of  nullifying  the 
plain  provision  of  the  statuta 

[2]  2.  It  to  contended  that  the  Judgment 
is  contrary  to  tow.  The  part  to  which  thto 
objection  is  made  reads  aa  follows: 

"And  thereupon  said  defendant,  O.  W.  White, 
was  informed  that  on  the  10th  day  of  October, 
1913,  the  Jory  dnljr  Impaneled  and  sworn  to 
try  the  charge  against  film  had  returned  into 
court  Its  verfict  finding  him  gnlltr  <^  the  crime 
of  mnrder  in  the  first  degree,  and  thereupon  he 
was  inquired  of  if  he  had  anything  to  say  why 
the  sentence  of  the  court  should  not  be  pro- 
nounced against  him  accordingly,  and,  no  good 
cause  being  shown,  the  court  did  then  and  there 
pronounce  the  following  sentence." 

The  objection  here  urged  to  that  it  to  not 
recited  in  the  Judgment  that  the  information 
and  Inquiry  was  given  and  made  by  the 
court  Section  6264,  Oomp.  Stat  1910,  pro- 
vides that  before  the  sentence  to  pronounced 
on  the  conviction  of  a  felony,  such  informa- 
tion shall  be  given  and  the  defendant  asked 
by  the  court  if  he  has  anything  to  say  why 
Judgment  should  not  be  pronounced  against 
him.  There  to  a  presumption  that  obtains 
in  the  r^rntority  of  the  proceedings  of  a 
court  of  record.  The  statute  makes  It  the 
duty  of  the  court  to  give  snch  information 
and  make  the  inquiry.  No  one  else  to  au- 
thorized to  do  so,  and  when  the  Judgment 
as  here,  recltee  that  such  Information  was 
given  and  the  Inquiry  made,  we  think  the 
presumption  obtains,  in  the  absence  of  a 
showing  to  the  contrary  that  the  information 
waa  given  and  the  inquiry  made  by  the  court 
The  Judgment  in  effect  recites  that  the  an- 
swer, if  any,  to  the  inquiry,  was  deemed  in- 
sufficient by  the  court  which  proceeded  to 
pronounce  judgment  The  defect  in  the  re- 
cital was  not  fatal  to  the  Judgment 

[3]  3.  It  is  contended  that  there  was  mis- 
conduct of  the  Jury,  and  also  that  the  court 
erred  in  giving  some  of  the  Instructions  to 
the  jury.  The  motion  for  a  new  trial  to 
found  among  the  original  papers  returned 
and  filed  in  thto  court  but  that  does  not 
constitote  it  a  part  of  the  record,  because  it 
Is  not  incorporated  in  a  bill  of  exceptions. 
Notwithstanding  the  fact  that  the  motion  to 
not  incorporated  in  the  'bill  of  exceptions, 
which,  under  the  rules  and  a  long  line  of 
decisions  of  thto  court,  would  preclude  us 
from  considering  these  questions,  we  have, 
in  view  of  the  importance  of  this  case,  ex- 
amined Into  them  and  find  no  prejudicial 
error  as  to  them  nor  in  any  other  respect 
even  had  they  been  properly  preserved  in  the 
record  for  our  con^deration.  The  evidence 
supports  the  verdict,  and  we  are  of  the  opin- 
ion that  the  Judgment  should  be  and  the 
same  to  affirmed.  And  now  thto  court  ap- 
points Friday,  the  4th  day  of  June,  In  the 
year  of  our  Lord  1915,  for  the  execution  of 
the  sentence  pronounced  by  the  court  below. 

Affirmed. 

FOTTBR,  C.  J.,  and  BEABD,  J^paacar^ 
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SNOW  T.  DXJXSTAD. 
(Supreme  Court  of  Wyoming    March  24, 1915.) 

1.  DiTOBCK  «=»206— Bonds  to  Dibsolw  In- 
junction— Consideration. 

Where  a  bond  was  executed  in  a  divorce 
action,  both  to  secure  the  dissolution  of  a  tem- 
porary order  restraining  defendant  in  the  di- 
vorce action  from  disposmtr  of  his  property,  and 
to  prevent  a  continuance  of  the  restraint,  such 
bond  was  made  and  executed  upon  a  valid  and 
sufficient  consideration,  although  the  tempo- 
rary restraining  order  was  accompanied  by  no 
bond  or  undertaking  on  the  part  of  the  plaintiff 
procuring  it,  since  the  prevention  of  further 
restraint  still  operated  as  a  consideration. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  ${  60O-«(»;    Dec.  Dig.  «8=»206.] 

2.  DivoBCB  «=»206—Ai,iMONy— Injunction- 
Bond  TO  Dissolve— Effkct  of  DisiassAi. 
o*  Action. 

Where  a  bond  was  given  by  defendant  in 
divorce  to  procare  the  dissolution  of  a  tempo- 
rary restraining  order  against  disposition  of  his 
property  and  to  secure  payment  of  alimony,  etc., 
pending  suit,  a  dismissal  of  the  action  did  not 
release  a  surety  on  the  bond  from  liability ;  the 
bond  being  a  contractual  engagement  depending 
in  force  and  effect  solely  upon  its  conditions. 
[Ed.  Note. — For  other  cases,  see  Divorce, 
C^nt.  Dig.  SS  600-603;    Dec.  Dig.  <S=»206.] 

8.  DivOBCK  €=»206— Alimony— Injunction- 
Bond  TO  Dissolve— Rklxase  by  Subety  op 
Indemnity— EvFECT. 

Where  the  surety  on  a  bond,  given  to  dis- 
solve a  temporary  restraining  order  and  to  se- 
cure payment  of  alimony,  who  had  been  in- 
demnified by  a  deposit  of  money  by  his  princi- 
palj  surrendered  the  deposit  on  dismissal  of  the 
action,  such  surrender  did  not  affect  liis  liability 
on  the  bond  on  reversal  of  the  judgment  of  dis- 
missal ;  the  surrender  having  been  without  the 
consent  of  the  obligee. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  |{  600-603 ;    Dec.  Dig.  «=3206.] 

4.  DivoBCE  «=>206— Bond  Given  to  Dis- 
solve Injunction— CoNSTBUCTioN — "Such 
Otheb  Ordebs." 

The  condition  of  a  bond,  given  in  a  divorce 
action  to  release  defendant  from  a  temporary 
restraining  order  against  disposing  of  his  prop- 
erty, "that  if  the  said  [defendant]  shall  obey 
the  order  of  this  court  requiring  the  payment  of 
alimony  and  attorney's  fees  pendente  lite,  and 
shall  obey  such  further  orders  as  may  be  made 
in  the  premises,"  did  not  cover  orders  for  per- 
manent alimony :  the  language  "such  other  or- 
ders" meaning  orders  of  the  sort  previously  men- 
tioned. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  {§  600-603;    Dec.  Dig.  «=20e. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Such.] 

6.  Words  and  Phbases— "Pbemises." 

The  word  "premises"  in  a  written  instru- 
ment denotes  previous  matter  contained  therein 
concerning  which  something  is  proposed. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prem- 
ises.] 

6.  Principal  and  Surety  «=>59— Contract 
— CoNSTBCCTioN — Extent  of  Liability. 
While  the  contract  of  a  surety  is  to  be  con- 
strued, as  all  other  contracts,  in  accordance 
with  the  intention  of  the  parties,  as  disclosed 
by  the  langnage  of  the  instrument  read  in  the 
light  of  circumstances,  nevertheless  the  surety, 
being  a  favorite  of  law,  is  entitled  to  stand  upon 


the  strict  letter  of  his.  agreement;    its   terms 
having  been  once  ascertained. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  |i  103,  103^;  Dec.  Dig. 
<S=>59.] 

7.  DivoBCB   4=9206- Bond    Given  to    Dis- 
solve Injunction— Consteuction. 

Where  a  bond  was  given  in  an  action  for 
divorce  by  the  defendant  and  his  surety  to  dis- 
solve a  temporary  restraining  order  and  to  pre- 
vent the  issuance  of  further  orders  restraining 
the  defendant  from  disposing  of  his  property 
to  secure  the  plaintiff  wife  her  temporary  ali- 
mony pending  suit,  in  a  suit  on  the  bond  against 
the  surety  after  final  disposition  of  the  cause 
in  her  favor,  the  wife  was  entitled  to  recover 
alimony  for  the  period  in  which  her  appeal 
from  toe  Judgment  of  the  trial  court  dismissing 
her  action  was  pending ;  the  bond  being  condi- 
tioned on  a  payment  of  alimony  pendente  lite, 
and  the  suit  after  appeal  being  still  pending  in 
the  lower  court  until  disposition  of  the  appeaL 
[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §f  600-«03 ;    Dec.  Dig.  «8=206.] 

Error  to  District  Court,  Laramie  County ; 
William  C.  Mentzer,  Judge. 

Action  by  Anna  Duxstad  against  J.  T. 
Snow.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Modified  and  affirmed. 

Burke  &  Riner,  of  Cheyenne,  for  plaintiff 
in  error.  Marion  A.  Kline,  of  Cheyenne,  for 
defendant  in  error. 

POTTER,  C.  J,  The  Judgment  complained 
of  was  rendered  In  an  action  upon  a  bond 
signed  by  the  plaintiff  In  error  as  surety  with 
Louis  Duxstad  a&  principal,  and  given  in  a 
divorce  action  to  secure  the  payment  of  ali- 
mony and  conusel  fees  under  the  following 
circumtstances:  Anna  Duxstad, '  plalntitt  be- 
low and  defendant  in  error  here,  brought  an 
action  for  divorce  against  Louis  Duxstad, 
filing  her  petition  in  the  district  court  of 
Laramie  county  on  May  8,  1006,  and  alleging, 
in  substance,  in  addition  to  the  fact  of  the 
marriage  of  said  parties  and  the  facts  stated 
to  show  Jurisdiction  and  cause  for  divorce, 
that  the  defendant  was  the  owner  of  real  and 
personal  property  free  from  incumbrance  of 
the  aggregate  value  of  $13,500,  most  of  the 
same  being  located  In  said  county ;  that  plain- 
tiff was  without  any  property,  money,  or 
means  of  any  kind ;  that  she  was  unable  to 
pay  her  counsel  fees,  and  because  of  her 
physical  condition  unable  to  support  herself ; 
that  defendant  was  attempting  to  sell  and 
dispose  of  all  his  property  and  leave  the  state, 
and  had  threatened  to  do  so  for  the  purpose- 
of  preventing  the  plaintiff  from  obtaining  any 
alimony  that  might  be  granted  to  her.  There 
was  a  prayer  for  divorce,  for  counsel  fees, 
and  alimony  pendente  lite,  and  permanent 
alluiooy,  and  that,  pending  the  action  and  un- 
til the  further  order  of  the  court,  the  defend- 
ant be  restrained  and  enjoined  from  selling 
or  in  any  manner  disposing  of  his  property. 
On  the  same  day  that  the  divorce  petition 
was  filed  a  motion  was  filed  by  the  plaintiff, 
alleging  that  she  was  without  means  of  con- 
ducting the  action  and  without  suffldeut 
means  for  her  support  during  its  pendency. 
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and  that  the  defendant  was  the  owner  of 
ptopcrty  of  the  value  of  $13,000,  and  praying 
an  order  directing  the  defendant  to  pay  to 
the  plalntlif  a  reasonable  sum  for  counsel  fees 
and  the  snm  of  $50  per  month  as  temporary 
alimony  during  the  pendency  of  the  action. 
On  the  same  day  also  an  order  was  made  by 
the  district  Judge,  reciting  the  filing  of  the 
petition  for  divorce  and  the  averments  there- 
in that  defendant  was  threatening  to  dispose 
of  all  his  property  and  remove  out  of  the  ju- 
risdiction of  the  court  for  the  purpose  of  de- 
feating any  Judgment  for  alimony  that  plain- 
tiff might  obtain  in  the  suit,  and  ordering  that 
the  defendant  appear  before  the  court  on 
Hay  22,  1906,  at  an  hour  therein  stated,  and 
show  canae  why  an  order  should  not  be  issued 
restraining  him  from  selling,  disposing  of,  or 
In  any  other  manner  alienating  any  of  his 
property  during  the  pendency  of  said  action, 
and  that  in  the  meantime  the  defendant,  his 
agents  and  servants,  be  restrained  and  forbid- 
den to  suffer  or  commit  any  of  the  said  acts 
nntil  the  further  (H'der  of  the  court.  On  May 
21,  1906,  two  orders  were  made  and  entered 
in  the  action,  one  of  them  granting  the  mo- 
tion for  counsel  fees  and  temporary  alimony 
and  the  other  providing  for  the  bond  now 
mied  on.  These  orders  appear  to  have  been 
entered  by  agreement  of  the  parties.  The  or- 
der allowing  counsel  fees  and  alimony  pen- 
dente lite  recites  the  presenting  of  the  mo- 
tion therefor,  the  presence  of  the  parties  by 
their  respective  attorneys  at  the  hearing,  and) 
that,  "the  parties  by  their  respective  attor- 
neys agreeing  hereto  and  the  court  being  duly 
advised  in  the  premises,  the  court  does  say 
and  find  that  the  said  plaintiff  is  entitled  to 
alimony  pendente  lite  and  also  attorney's 
fees  pendente  lite,"  and  then  proceeds  to  re- 
quire that  the  defendant  pay  $100  forthwith 
to  plaintiff's  attorneys,  and  the  sum  of  $30 
per  month  to  the  clerk  of  the  courD  for  the 
use  of  the  plaintiff  as  alimony  pendente  Ute, 
the  first  payment  to  be  made  forthwith  for 
the  month  of  May  and  that  thereafter  each 
monthly  payment  be  made  on  the  first  day 
of  each  month.  The  other  order,  omitting  the 
title  of  the  case,  reads'  as  follows: 

"Order   Dissolving  Restraining   Order   Hereto- 
fore Issued  and  Requiring  Defendant 
to  Give  Bond. 

"Cornea  now  the  above-named  plaintiff  by  M. 
A.  Kline,  Esq.,  her  attorney,  and  comes  the 
above-named  defendant  by  W.  R.  StoU,  Esq.,  his 
attorney,  and,  answering  the  order  to  show 
canae  why  a  restraining  order  should  not  be 
iasoed  to  prevent  the  defendant  from  selling  or 
disposing  of  or  in  any  manner  alienating  his 
property  during  the  pendency  of  the  above  ac- 
tioa,  it  is  agreed  by  the  parties  hereto  and  the 
court  does  so  find  that  toe  order  heretofore  ia- 
•ned,  on  t^e  8th  day  of  May,  1006,  restraining 
the  said  defendant,  his  agents  and  servants,  and 
enjoining  and  forbidding  them  from  selling,  dis- 
posing of,  or  in  any  other  manner  alienating 
any  of  defendant's  property  during  the  pendency 
of  the  action,  be  and  the  same  ia  hereby  dis- 
nlved,  upon  the  condition,  however,  that  the 
mid  defendant  do  execute  a  good  and  sufficient 
Bodertaking  to  the  plaintiff  as  security  for  obe- 
dience to  the  order  of  the  court  made  herein. 


requiring  the  payment  of  alimony  and  attorney's 
fees  pendente  Ute,  as  provided  by  the  order  of 
this  court  and  for  obedience  to  such  further  or- 
ders as  may  be  made  in  the  premises,  said  un- 
dertaking to  be  in  the  sum  of  $5,000,  said 
undertaking  to  be  approved  by  this  court  or  the 
clerk  thereof,  and  that  upon  the  approval  of 
said  undertaking  the  order  heretofore  issued 
be  dissolved." 

So  far  as  the  record  here  shows  there  were 
no  further  proceedings  In  the  case  until  Feb- 
ruary 15,  1007,  when  the  bond  sued  on,  dated 
February  12,  1007,  was  filed.  Omltttng  the 
caption  stating  the  venue  and  title  of  the 
cause,  the  Indorsement  showing  approval  by 
the  district  Judge,  and  the  Justifying  affidavit 
of  the  surety,  the  bond  reads  aa  follows: 

"Know  all  men  b^  these  -presents,  that  we, 
Louia  Duzstad  as  prmdpal,  and  J.  T.  Snow  as 
surety,  of  the  county  of  Laramie,  state  of  Wy- 
oming, are  held  and  firmly  bound  unto  Anna 
Duxstad  of  said  county  in  tiie  full  and  jnst  sum 
of  $5,000.00,  to  be  paid  to  the  said  Anna  Dux- 
stad, her  ezecntors,  administrators  or  assigns, 
to  which  payment  well  and  truly  to  be  made, 
we  bind  ourselves,  onr  heirs,  executors  and  ad- 
ministrators jointly  and  severally  by  these  pres- 
ents. Sealed  with  our  seals  and  dated  this 
12th  day  of  February  in  the  year  of  our  Lord 
one  thonsand  nine  hundred  and  seven.  Where- 
as, in  the  above  entitled  suit  depending  in  the 
district  court  of  Laramie  county  aforesaid,  this 
court  entered  an  order  on  the  2l8t  day  of  May, 
A.  D.  1006,  dissolving  an  order  of  this  court 
heretofore  made  on  the  8th  day  of  May,  1906, 
restraining  the  said  defendant,  his  agents  and 
servants,  and  enjoining  and  forbidding  them 
from  selling,  disposing  of  or  in  any  other  way 
alienating  any  of  the  defendant's  property  dur- 
ing the  pendency  of  the  above  entitled  action, 
upon  the  condition,  however,  that  the  said  de- 
fendant do  execute  a  good  and  sufficient  un- 
dertaking to  the  said  plaintiff  as  security  for 
obedience  to  the  order  of  this  court  made  in 
the  case  aforesaid,  requiring  the  payment  of 
alimony  and  attorney's  fees  pendente  lite  as 
provided  by  the  order  of  this  court,  and  for 
obedience  to  such  further  orders  as  may  be  made 
in  the  premises,  said  undertaking  to  be  in  the 
sum  of  $5,000.00  and  to  be  approved  by  this 
court  or  the  clerk  thereof.  Now,  therefore,  the 
condition  of  this  obligation  is  such  that  if  the 
said  Louis  Duxstad  shall  obey  the  order  of  this 
court  made  in  the  above  entitled  cause  requiring 
the  payment  of  alimony  and  attorney  s  fees 
pendente  lite  as  provided  by  the  order  of  this 
court  and  shall  obey  such  farther  orders  as 
may  be  made  in  the  premises,  then  and  in  such 
condition  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

"Louis  DuxsUd.    [Seal.] 
"J.  T.  Snow.  [Seal.]" 

There  were  two  trials  of  the  divorce  case." 
The  first  trial  occurred  in  July,  1907,  and 
resulted  in  a  judgment  rendered  August  3%, 
1907,  dismissing  the  action  upon  a  finding 
that  the  plaintiff  had  not  resided  in  this 
state  for  one  year  immediately  preceding  the 
time  of  filing  her  petition.  A  motion  for  new 
trial  filed  September  10,  1907,  was  overruled 
November  8,  1907.  A  proceeding  In  error  to 
reverse  the  Judgment  was  commenced  in  this 
court  on  February  25,  1908,  and  on  March 
10,  1900,  an  order  was  entered  reversing  the 
judgment  and  remanding  the  cause  to  the 
district  court  for  further  proceedings.  See 
17  Wyo.  411,  100  Pac.  112,  129  Am.  St  Rep. 
1138.     On  March  21,  1908,  In  disposing  of  a 
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motion  for  alimony  pending  tbe  proceeding 
In  error  and  a  further  allowance  of  suit  mon- 
ey and  counsel  fees,  an  order  was  made  and 
entered  by  this  court  allowing  the  said  Anna 
Duxstad  the  sum  of  $175  as  and  for  ber  ex- 
I)ense8  In  conducting  the  proceeding  In  error, 
Including  counsel  fees,  and  the  sum  of  $30 
per  month  for  the  support  of  herself  and 
minor  child  daring  the  pendency  of  said  pro- 
ceeding In  error  from  the  date  of  Its  com- 
mencement, and  requiring  the  same  to  be 
paid  by  the  said  Louis  DuxsUd.  See  10  Wya 
896,  94  Pac.  463,  15  Ann.  Gas.  228.  In  the 
order  of  thla  court  reversing  the  Judgment 
and  remanding  the  cause  It  was  recited  that 
the  order  of  March  21,  1908,  making  said  al- 
lowances, had  not  been  compiled  with  to  any 
reefpect,  and  that  no  part  of  said  allowances 
bad  been  paid,  and  a  copy  of  that  order  was 
ordered  to  be  transmitted  with  the  mandate 
on  reversal  to  the  district  court  to  be  enforc- 
ed or  proceeded  on  In  said  court  in  accord- 
ance with  law ;  and  the  costs  In  the  Supreme 
Court,  amounting  to  $42.75,  were  taxed 
against  said  Louis  Duxstad.  The  case  was 
again  tried  In  the  district  court  on  October 
9, 1909,  and  a  Judgment  was  rendered  therein 
on  that  date  granting  a  divorce  as  prayed  for 
in  the  petition,  awarding  to  the  plalntlfF 
permanent  alimony  In  the  sum  of  |30  per 
month  "the  same  to  be  paid  her  on  the  first 
day  of  each  and  every  month,"  and  that  she 
have  and  recover  from  the  defendant  the 
Bom  of  $817.75,  that  being  the  sum  found  .to 
be  due  under  the  order  of  this  court  of 
March  21, 1908,  and  also  that  she  recover  her 
costs  In  the  action,  taxed  at  $100.45. 

The  present  action  on  the  bond  was  brought 
against  both  the  principal  and  surety,  but 
Duxstad,  the  principal,  not  being  found  in 
the  county,  was  not  served  with  summons 
and  did  not  appear.  The  case  was  tried  to 
the  court,  a  Jury  having  been  waived.  It 
was  shown  by  the  evidence  that  the  amount 
of  the  counsel  fees  allowed  by  the  district 
court  order  of  May  21,  1906,  had  been  paid, 
and  also  the  monthly  allowances  for  tempo- 
rary alimony  up  to  and  including  the  install- 
ment due  July  1,  1907,  and  that  nothing  had 
been  paid  upon  or  as  ordered  by  the  Judg- 
ment of  October  9,  1909.  It  was  also  shown 
that  aif  execution  had  been  issued  upon  the 
Judgment  on  March  18,  1010,  and  returned 
nnsatlsfled,  the  sheriff's  indorsement  thereon 
stating  that  after  diligent  search  he  was  un- 
able to  find  any  property  in  the  county  be- 
longing to  the  defendant  In  said  action. 
Upon  the  pleadings  and  the  evidence,  the  lat- 
ter including  the  proceedings  aforesaid  in 
the  divorce  action,  the  court  found  generally 
In  favor  of  the  plaintiff,  and,  further,  that 
there  was  then  due  her,  under  the  terms  of 
the  Judgment  in  the' divorce  case,  the  sum  of 
$918.20,  Including  the  taxed  costs,  and  $1,- 
290  permanent  alimony,  making  a  total  of 
$2,208.20,  exclusive  of  interest;  that  there 
had  been  a  default  in  the  conditions  of  the 


bond,  and  that  plaintiff  was  entitled  to  recov- 
er from  the  defendant,  as  surety  on  the  bond, 
said  sum  of  $2,208.20,  exclusive  of  Interest, 
and  to  a  further  Judgment  or  decree  requir- 
ing the  defendant  to  pay  the  sum  of  $30  per 
month  as  the  same  becomes  due  under  the 
terms  of  the  Judgpient  in  the  divorce  case, 
until  the  entire  penal  sum  of  $5,000  named 
In  the  bond  shall  have  been  exhausted ;  but 
that  the  defendant  should  be  credited  with 
the  amount  paid  by  Louis  Duxstad  as  counsel 
fees  and  temporary  alimony,  viz.,  $650.  Judg- 
ment was  rendered  for  said'  sum  of  $2,208.20, 
and  costs;  and  it  was  further  ordered  that 
the  defendant  pay  to  the  plaintifl  the  sum  of 
$30  per  month  on  the  flist  day  of  each  and 
every  month  until  the  total  amount  of  sndti 
payments,  exclusive  of  interest,  shall  amount 
to  the  sum  of  $24i4L80,  and  that  in  the  event 
of  hla  failure  to  pay  the  same  ezecntton  may 
issue  thereon  as  such  installments  become 
due  and  payable.  This  Judgment  was  ren- 
dered April  14,  1913.  There  may  be  some 
doubt  as  to  the  propriety  of  the  form  of  the 
Judgment  with  reference  to  the  installments 
of  permanent  alimony  thereafter  becoming 
due,  assuming  that  a  liability  on  the  bond 
therefor  might  properly  be  determined  by  the 
Judgment,  bnt  the  question  does  not  seem  to 
be  raised  here,  and  we  shall  not  consider  it 
for  the  reason,  tf  otherwise  it  should  be  con- 
sidered, that  our  conclusion  upon  the  other 
points  in  the  case  renders  it  unnecessary. 

[1]  1.  Several  objections  are  urged  against 
the  Judgment  The  one  first  to  be  considered 
presents  the  question  whether  any  contract- 
ual liability  was  created  by  the  bond,  counsel 
for  plaintiff  in  error  contending  that  the  bond 
was  without  consideration,  on  the  ground 
that  it  was  given  to  obtain  the  dissolution  of 
the  restraining  order  of  May  8,  1906,  and 
that  said  order  was  inoperative  and  void  be- 
cause no  bond  or  undertaking  was  required 
of  or  given  by  the  party  procuring  it  With- 
out determining  the  question  whether  the  re- 
straining order  was  void  or  ineffective  as  a 
result  of  the  failure  to  require  or  give  a 
bond  or  undertaking,  there  is  no  difiScnlty,  in 
our  opinion,  in  sustaining  the  bond  as  one 
made  and  executed  upon  a  valid  and  suflB- 
cleut  consideration.  It  appears  to  have  been 
voluntarily  executed  to  secure  in  part  the 
performance  of  a  duty  which,  at  the  time  of 
its  execution,  devolved  upon  the  principal 
named  in  the  bond  to  support  his  wife,  the 
obligee,  and,  beyond  that  to  comply  with 
an  order  of  court,  regularly  made  and  en- 
tered in  the  divorce  action,  requiring  the 
principal  to  pay  counsel  fees  to  enable  bis 
wife  to  carry  on  the  action  and  a  monthly 
allowance  for  her  support  during  its  penden- 
cy ;  and  this  security  for  compliance  with 
such  an  order  could  have  been  required  in 
the  absence  of  a  restraining  order  and  re- 
gardless of  the  validity  or  invalidity  of  the 
restraining  order  that  had  been  granted. 
Comp.  St  1910,  I  8936;  Wright  v.  Wright  7* 
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Wla  488,  48  N.  W.  145;  Forest  ▼.  Forest, 
3  Abb.  Pr.  Rep.  144,  163 ;  Sapp  t.  Wightman, 
103  ni.  150, 167.  It  is  not  a  snfflclent  answer 
to  this  to  say,  as  connsel  for  plaintlS  In  error 
do  say  in  tbelr  brief,  that  the  court  did  not 
act  apon  its  authority  to  require  security  for 
obedience  to  the  order  for  the  payment  of 
counsel  fees  and  alimony  independently  of 
the  restraining  order.  Having  such  author^ 
Ity  to  require  security,  and  Iiarlng  required 
It,  it  is  immaterial,  so  far  as  the  question  of 
the  consideration  for  the  bond  is  concerned, 
that  the  court  saw  fit  to  require  it  only  as 
■  condition  to  the  dissolution  of  the  restrain- 
ing order.  And  the  order  appears  to  haTe 
been  made  by  agreement  of  the  parties,  with- 
out any  objection  or  suggestion  that  an  ob- 
jection might  be  made  to  the  validity  or  op- 
eratlTe  effect  of  tlie  restraining  order. 

But  we  are  unable  to  agree  with  the  con- 
toition  tliat  the  bond  was  glren  solely  for 
the  purpose  of  obtaining  a  diss(dution  of  the 
restraining  order.  We  think,  on  the  contrary, 
that  it  appears  to  lutve  been  given  to  prevent 
a  continuance  of  the  restraint,  whether  by 
that  order  or  another  mrder  that  might  be 
made  upon  tlie  application  for  an  injunction 
pendente  lite,  wliich  would  regularly  have 
come  on  for  hearing  May  22,  1906.  It  la 
true  that  the  order  providing  for  the  bond 
states  that  the  restraining  order  of  May  8, 
1906,  shall  be  and  is  dissolved  upon  the  ccm- 
dltion  that  the  defendant  execute  a  good  and 
sufficient  undertaking,  etc.  But  it  Is  stated 
in  the  beginning  of  the  order  that  the  defend- 
ant by  his  attorney  appeared,  and,  "answer- 
ing the  order  to  show  cause  why  a  restrain- 
ing order  should  not  be  Issued  to  prevent  the 
defendant  from  selling  or  disposing  of  or  In 
any  manner  alienating  his  property  during 
the  pendency  of  the  above  action,  it  is 
agreed,"  etc  The  parties  and  the  court  clear- 
ly had  In  mind  the  question  of  further  re- 
straint, and  the  agreement  sanctioned  by  the 
order  undoubtedly  implied,  if  it  was  not  so 
expressed,  as  we  think  the  order  Implies,  that 
on  the  condition  stated  the  application  for 
injunction  pendente  lite  then  pending  and 
before  the  court  was  to  be  withdrawn  or  not 
insisted  on.  And  the  parties,  as  well  as 
the  court,  no  doubt  supposed  that  in  carrying 
out  the  agreement  it  would  be  sufficient  to 
order  the  dissolution  of  the  restraining  order 
upon  the  execution  of  the  bond  without  stat- 
ing that  the  application  then  being  heard 
would  be  denied  on  the  condition  aforesaid. 
We  cannot  understand  the  order  otherwise 
than  as  intended  to  relieve  the  defendant 
from  any  further  restraint  on  giving  the 
bond;  and,  while  the  purpose,  in  view  of  the 
sitniitlon,  might  have  been  better,  if  not  more 
correctly,  stated  by  making  the  execution  of 
the  bond  a  condition  to  the  denial  of  the  ap- 
plication ap<m  which  the  order  to  show 
cause  had  t>een  made,  we  think  that  is  the 
effect  of  the  order  that  wai>  entered,  con- 
strued in  connection  with  tne  proceedings  and 
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the  matter  to  be  disposed  of.  7%ere  would  be 
no  reason  in  giving  the  bond  merely  to  dis- 
solve the  restraining  order,  leaving  the  ap- 
plication and  order  to  show  cause  undispos- 
ed of. 

We  have  no  statute  providing  for  giving 
or  accepting  a  bond  to  dissolve  or  avoid  the 
granting  of  an  injunction.  But  it  seems  to 
be  settled  that  without  statutory  authority 
therefor  the  court  may,  in  a  proper  case.  In- 
stead of  granting  or  continuing  an  injunc- 
tion, accept  a  bond  with  such  conditions  as 
may  be  deemed  proper  and  sufficient  to  pro- 
tect the  rights  of  the  party  applying  for  the 
injunction.  2  High  on  InJ.  (4th  Ed.)  Sl  1497, 
1498;  2  Joyce  on  InJ.  |{  821,  822,  U52.  The 
power  appears  to  have  been  more  frequently 
exercised  in  the  federal  courts  in  patent  In- 
fringement cases,  but  the  practice  is  not 
confined  to  such  controversies.  The  follow- 
ing may  be  cited  as  showing  the  conditions 
or  circumstances  deemed  necessary  or  suf- 
ficient to  Justify  an  exercise  of  the  power 
in  a  particular  case,  and  the  usual  terms  of 
the  bond  where  required:  Nor.  Pac.  R.  Co.  v. 
St.  P.,  M.  ft  M.  By.  Go.  (O.  C.)  4  Fed.  688 ; 
Kirby  v,  Kirby,  1  Paige  (N.  T.)  261;  Jack- 
son Go.  V.  Gardiner  Inv.  Co.,  200  ITed.  113, 
118  0.  0.  A.  287;  Hoe  v.  Knap  (C.  C.)  27 
Fed.  204;  Edison  Blea  L.  Go.  v.  Columbia 
Incandescent  h.  Co.  (O.  G.)  56  Fed.  496; 
Draper  Co.  v.  Am.  Loom  Co.,  161  Fed.  728, 88 
G.  C.  A.  688;  Westinghouse  Air-Brake  Co. 
▼.  Burton  Stock-Cor  Co.,  77  Fed.  301,  23  C. 
O.  A.  174;  Palmer  v.  MUls  (G.  O.)  67  Fed. 
221;  N.  T.  Belting  Go.  v.  Magowan  (G.  0.) 
23  Fed.  696;  Westfall  v.  Helsen,  78  lU.  App. 
622;  Jenkins  v.  Hope,  1  Law  Rep.  Ch.  Dlv. 
(1896)  278.  In  Nor.  Pac.  R.  Go.  v.  St  P.,  M.  ft 
M.  Co.,  supra,  an  injunction  was  sought  to 
restrain  the  defendant  from  constructing  Its 
railroad  across  an  alleged  right  of  way  of 
the  complainant  On  the  hearing  of  a  mo- 
tion to  dissolve  a  temporary  injunction  in 
the  case  the  court  ordered  that  It  be  dissolv- 
ed upon  the  execution  by  defendant  of  a  bond 
to  complainant;  conditioned  that  the  defend- 
ant will  pay  all  -damages  which  may  be 
awarded  in  favor  of  complainant  by  reason 
of  the  construction  of  defendant's  line  of 
railway  across  that  of  complainant  In  dis- 
posing of  an  objection  challenging  the  power 
of  the  court  to  accept  the  bond,  it  was  said: 

"It  is  not  necessary  to  cite  authority  to  show 
that  to  accept  sach  a  bond  is  within  the  ordi- 
nary iMwers  of  a  court  of  chancery  when  pro- 
ceeding according  to  the  general  principles  of 
equity.  It  is  a  mode  of  proceeding,  not  only 
authorized  by  the  general  principles  of  equity 
Jurisprudence,  but  it  is  in  cominon  use  in  courto 
of  chancery,  and  especially  in  federal  courts. 
In  patent  cases,  for  example,  where  it  is  sup- 
posed that  an  injunction  to  restrain  the  use  of  a 
patented  article  may  operate  injuriously,  the 
complainant  is  protected  by  a  bond  to  account 
for  profits  and  pay  damages,  instead  of  an  in- 
junction. It  is  only  necessary  to  add  tliat  the 
federal  courts  of  equity  administer  the.  same 
general  principles  in  all  cases  and  in  every 
state,  irrespective  of  local  laws  and  state  prac- 
tice.   If  the  court  has  Jurisdiction  to  try  and 
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determine  a  case  in  equity,  it  must  determine 
it  according  to  these  general  principles,  which 
are  tlie  same  in  every  state.  V.  S.  v.  Howland, 
i  Wheat.  115  [4  L.  Ed.  526] ;  Boyle  v.  Zacharie, 
6  Pet.  658  (8  L.  Ed.  6321 ;  Neves  y.  Scott,  13 
How.  268  ri4  L.  Ed.  140];  Noonan  v.  Lee,  2 
Black,  499  [17  L.  Ed.  278].  It  is  not  necessary, 
in  view  of  these  authorities,  to  decide  what  the 
power  of  a  state  court  might  be  in  a  case  of 
this  character;  but  we  see  nothing  in  the  stat- 
ute which,  in  our  judgment,  ought  to  be  cod- 
stirued  to  forbid  a  court  of  chancery  of  the  atate 
to  accept  a  bond  under  the  circumstances  dis- 
closed by  the  record  in  this  case." 

In  Klrby  v.  Klrby,  supra,  an  action  for 
divorce,  there  was  a  motion  on  the  part  of 
the  defendant  to  dissolve  an  Injunction  and 
ne  exeat  Issued  in  the  cause,  and  the  com- 
plainant applied  for  the  appointment  of  a 
receiver,  and  for  a  monthly  allowance  out 
of  the  estate  of  her  husband  for  the  support 
of  herself  and  children  during  the  UtigaUon. 
The  chancellor  held  that  the  Injunction  and 
ne  exeat  had  been  properly  issued,  though  the 
amount  of  the  bail  should  be  reduced ;  that 
the  injunction  must  be  continued,  and  a  re- 
ceiver appointed,  with  directions  to  allow  to 
the  complainant  a  stated  sum  per  month 
out  of  the  property  for  the  support  of  her- 
self and  children  pending  the  litigation,  or 
until  the  further  order  of  the  court.  Fol- 
lowing the  statement  of  those  conclusions 
the  opinion  concludes  as  follows: 

"But  to  enable  the  defendant  to  continue  his 
employment,  as  master  of  the  vessel  between 
New  York  and  Baltimore,  the  receiver  is  not 
to  be  appointed,  and  the  injunction  and  ne  exeat 
are  to  be  dissolved,  provided  the  defendant  does, 
within  one  week,  execute  and  deliver  to  the  as- 
sistant register  of  this  court  a  bond,  with  two 
sufficient  sureties,  to  be  approved  of  by  a  mas- 
ter in  the  sum  of  $1,000,  conditioned  to  pay  the 
monthly  allowance  above  mentioned,  and  to 
obey,  perform,  and  abide  by  such  other  orders 
and  decrees  as  may,  from  time  to  time,  be  made 
by  the  court  in  this  suit." 

We  have  not  noticed  a  suggestion  in  any 
of  the  cases  on  the  subject  that  such  a  bond 
would  be  without  consideration.  In  a  case 
in  Wisconsin,  where,  without  statutory  au- 
thority, the  court  permitted  a  bond  to  be 
given  to  stay  proceedings,  it  was  contended 
in  an  action  on  the  bond  that  it  was  execut- 
ed without  consideration,  the  Supreme  Court 
saying: 

"The  stay  order  was  one  that  the  trial  judge 
was  authorized  to  grant  or  refuse  in  his  discre- 
tion. It  was  competent  to  grant  the  stay  upon 
reasonable  terms.  Defendant  gave  the  security 
as  a  consideration  for  the  stay,  and  enjoyed  the 
benefit  of  it  pending  the  appeal.  That  was  am- 
ple consideration  for  the  bond." 

See,  also.  Lamb  v.  Ewing,  54  Fed.  269,  4  C. 
O.  A.  320;  Reiffensteln  v.  Hooper,  36  U.  Can. 
Q.  B.  295. 

[2,2]  2.  It  Is  next  contended  that  the 
plaintiff  In  error  was  released  as  surety  by 
the  judgment  of  August  31,  1907,  dismissing 
the  action  for  divorce,  except  as  to  alimony 
and  counsel  fees,  if  any,  which  had  become 
due  and  payable  before  the  date  of  that  Judg- 
ment and  remained  unpaid.  It  Is  argued  in 
support  of  this  contention  that  the  bond 
was  taken  and  existed  merely  in  place  of  the 


injunction;  that  If  the  Injunction  had  been 
continued,  it  would  have  foUen  or  been 
dissolved  by  the  judgment,  and  that  tlie 
same  rule  should  be  applied  to  the  bond. 
This  argument  is  based  upon  a  misconcep- 
tion of  the  purpose  and  effect  of  the  bond. 
No  doubt  the  bond  was  taken  aa  a  substi- 
tute for  an  injunction,  that  is  to  say,  It  was 
given  to  avoid  the  restraint  which  would 
have  been  imposed  by  an  injunction,  and 
accepted  in  lieu  of  that  remedy  to  secure 
tbe  right  to  enforce  a  compliance  with  such 
orders  of  the  court  as  are  covered  by  the 
terms  and  conditions  of  the  bond.  But  the 
condition  of  the  bond  is  not  that  the  defend- 
ant wlU  refrain  from  alienating  or  removing 
his  property,  or  that  the  property  shall  be 
forthcoming  to  answer  any  Judgment  or  or- 
der in  the  cause.  On  the  contrary,  it  pro* 
vides  for  the  compliance  by  defendant  with 
orders  for  the  payment  of  money.  The  in- 
junction was  dissolved  when  the  bond  was 
given ;  the  property  of  the  defendant  was 
then  released  from  restraint  as  to  alienation 
or  removal,  and  it  is  Immaterial  what  the 
effect  of  the  Judgment  would  have  been  upon 
an  existing  injunction.  The  bond  furnished 
the  plaintiff  with  a  security  essentially  dif- 
ferent from  that  of  a  restraint  upon  the  dis- 
position of  property,  and  its  force  and  effect 
depends  upon  its  conditions,  without  regard 
to  the  rule  that  might  have  applied  to  an 
injunction  continued  in  force  until  the  rendi- 
tion of  the  Judgment  dismissing  the  action. 
In  place  of  the  injunction  a  contractual  lia- 
bility was  given  and  accepted.  Though  taken 
as  a  substitute  for  the  injunctive  remedy, 
the  bond  stood  in  the  place  of  the  property. 
If  anything,  not,  however,  in  the  sense  that 
the  property  might  in  turn  be  substituted 
for  the  bond,  but  to  be  resorted  to  Instead 
of  the  property  for  the  enforcement  of  the 
orders  mentioned  in  it  to  the  extent  of  the 
amount  of  the  penalty.  Kleeb  v.  Bard,  12 
Wash.  140,  40  Fac.  733;  Lamb  T.  Ewing,  54 
Fed.  260,  4  C.  0.  A.  320;  U.  S.  v.  Schooner 
Little  Charles,  1  Brock.  380,  26  Fed.  Cas. 
982 ;  8.  c,  1  Brock.  347,  26  Fed.  Cas.  979. 

Kleeb  v.  Bard  was  a  suit  upon  a  bond 
given  to  prevent  the  granting  of  an  order 
restraining  the  defendants  in  the  original 
action  from  disposing  of  certain  property  in 
controversy.  In  disposing  of  one  of  the  ques- 
tions the  court  said: 

"The  bond  did  more  than  to  take  the  place  of 
the  restraining  order.  By  virtue  of  its  execu- 
tion the  defendants  were  put  in  a  situation 
which  enabled  them  to  dispose  of  the  property 
against  which  relief  in  the  original  action  was 
sought.  And,  this  being  so,  it  must  be  held  that 
the  bond  took  the  place  of  such  property." 

In  U.  S.  V.  Schooner  Little  Charles,  supra, 
a  bond  was  given  to  obtain  the  release  of  a 
libeled  vessel,  as  permitted  by  an  order  of 
the  trial  Judge  directing  such  release  upon 
the  owners  of  the  vessel  giving  a  bond  with 
good  and  sufQcient  security  to  the  full  amount 
of  the  value  of  the  vessel,  "conditioned  to 
abide  and  fulfill  the  further  proceedings  and 
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Qoal  decree  of  the  couct,  to  be  had  hereafter, 
upon  the  subject-matter  of  the  seizur.e  and 
release  of  the  said  schooner."  At  the  trial 
of  the  case  the  libel  was  dismissed,  but  the 
sentence  was  reversed  on  appeal  to  the  Cir- 
cuit Court,  the  cause  being  then  heard  before 
Chief  Justice  Marshall,  and  a  Judgment  en- 
tered condemning  and  forfeiting  the  schoon- 
er. Thereupon  the  principal  and  surety  on 
the  bornd  were  cited  to  appear  and  show 
canse  why  a  decree  should  not  be,  rendered 
against  them  for  the  amount  expressed  in 
the  obligation.  That  matter  was  also  heard 
before  Chief  Justice  Marshall,  who  said 
among  other  things  In  disposing  of  It: 

"The  bond  was  intended  to  be  substituted 
for  the  vessel,  and  to  be  acted  upon  as  the 
vessel  would  have  been  acted  upon  had  it  re- 
mained In  the  power  of  the  court.  I  think 
myself  justified,  then,  by  authority  and  by  rea- 
son, in  construing  the  general  term,  'the  court,' 
which  is  ased  in  the  condition,  as  meaning  the 
oonrt  which  shall  ultimately  decide  the  cause." 

ESxecntlon  was  awarded.  It  does  not  ap- 
pear that  any  bond  had  been  given  to  stay 
the  proceedings  in  that  case  pending  the  ai>- 
peal.  But  In  dedidlng  the  cause  Itself  it  was 
contended  that  the  court  had  lost  Its  Juris- 
diction by  losing  possession  of  the  thing  to 
be  condemned,  and  It  was  argued  that  the 
stipulation  or  bond,  which  was  substituted 
for  the  vessel,  was  Irregularly  taken  and 
could  not  therefore  be  considered  as  a  sub- 
stitute. In  disposing  of  that  objection  the 
learned  Chief  Justice  said: 

"If,  in  proceedings  in  rem,  the  vested  Jurisdic- 
tion of  the  court  could  be  divested  by  the  loss 
of  the  thing,  the  reason  must  be  that,  as  the 
thing  could  neither  be  delivered  to  the  libelants 
nor  restored  to  the  claimants,  the  sentence  would 
be  useless,  and  courts  will  not  render  judg- 
ments which  can  operate  on  nothing.  But  this 
reason  will  not  apply  to  any  case  where  the 
judgment  will  have  any  effect  whatever;  if, 
for  example,  the  liability  of  the  ofiBcer  for  mak- 
ing the  seizure^  to  damages,  be  dependent  on  it, 
or  if  the  parties  have,  by  consent,  substituted 
other  property  to  abide  the  fate  of  the  suit. 
However  this  may  be,  the  court  is  not  satisfied 
that  its  jurisdiction  is  lost  by  the  drcomstance 
that  has  occurred." 

We  quote  this  much  from  that  case  to 
show  that  the  fact  that  the  property  could 
not  again  be  talien  into  custody  was  not  re- 
garded as  sufficient  to  release  the  bond  or 
the  surety.  The  giving  and  acceptance  of  the 
bond  in  that  case  as  in  this  permitted  the 
property  to  be  removed  or  disposed  of  before 
OS  well  as  after  Judgment.  It  is  clear  that 
producing  the  property  would  not  have  sat- 
Isfled  the  condition  of  this  bond,  and  it  ia 
not  perceived  that  the  liability  thereunder 
is  to  be  determined  by  any  rule  that  would 
have  released  the  property  from  restraint 
as  to  its  disposition  If  such  restraint  had 
continued  until  the  judgment 

The  cases  cited  in  support  of  the  conten- 
tion as  to  the  discbarge  of  the  bond  or  the 
surety  are  all,  in  oar  opinion,  clearly  dis- 
tinguishable from  the  case  at  bar.  We  shall 
Dot  attempt  a  review  of  them  to  explain  their 
(Ustlnguisblns  features,  except  by  referring 


to  three  or  four,  which  we  apprehend  will 
be  sufficient  to  illusfrate  our  view  that  they 
and  the  other  cases  cited  are  not  In  point 
here.  Before  alluding  to  them  it  should  be 
stated  that  it  was  alleged  in  the  answer  and 
shown  by  the  testimony  of  the  plaintiff  in 
error  that  the  latter,  at  the  time  of  signing 
the  bond  as  surety,  was  Indebted  to  Duxstad, 
the  principal,  In  the  sum  of  $5,000,  and  re- 
tained the  same  as  security  for  the  liability 
incurred  by  him,  and  that  after  the  Judg- 
ment of  August,  1907,  was  rendered,  and  rely- 
ing thereon,  he  paid  to  Duxstad  upon  his 
demand  therefor  the  full  amount  of  said  in- 
debtedness, thereby  releasing  bis  only  in- 
demnity, and  that  he  cannot  again  be  se- 
cured for-  the  reason  that  Duxstad  has  re- 
moved from  the  state  to  parts  unknown. 
leaving  no  property  here;  and  some  of  tbo 
cases  dted  are  supposed  to  sustain  the  con- 
tention that  the  release  of  the  surety's  in- 
demnity under  the  circumstances  stated  in 
reHanoe  upon  the  Judgment  resulted  In  his 
discharge  from  further  liability.  The  first 
of  the  cases  cited  to  which  we  shall  refer 
is  Hamilton  v.  Bell,  123  Cal.  93,  55  Pac.  758. 
That  was  an  action  brought  against  the  snre- 
ttes  upon  a  redelivery  bond  or  undertaking 
given  to  release  property  from  attachment 
under  a  statute  providing  for  such  a  bond, 
conditioned — 

"to  the  effect  that  in  case  the  plaintiff  recover 
judgment  in  the  action,  defendant  will,  on  de- 
mand, redeliver  the  attached  property  so  releas- 
ed to  the  proper  officer,  to  he  applied  to  the 
payment  of  the  judgment,  or^  in  default  thereof, 
that  the  defendant  and  sureties  will,  on  demand, 
pay  to  the  plaintiff  the  full  value  of  the  prop- 
erty released." 

Upon  a  trial  of  the  action  In  which  the 
property  had  been  attached  the  court  granted 
the  defendant's  motion  for  a  nonsuit  That 
Judgment  was  reversed  on  appeal,  and  upon 
another  trial  occurring  after  the  reversal  the 
plaintiff  recovered  Judgment  Demand  hav- 
ing been  made  for  a  redelivery  of  the  at- 
tached property  or  the  payment  of  Its  value 
the  action  was  brought  upon  the  bond.  In 
reversing  a  Judgment  in  favor  of  the  plain- 
tiff in  that  action  the  Supreme  Court  held 
that  while  the  Judgment  upon  the  second 
trial  was  rendered  in  the  same  action,  the  li- 
ability af  the  sureties  upon  the  undertaking 
did  not  continue  until  that  Judgment  was 
rendered.  It  is  clear  from  the  court's  dis- 
cussion of  the  question  that  Its  conclusion 
was  based  upon  a  consideration  of  the  con- 
ditions of  the  bond  as  affected  by  the  dissolu- 
tion of  the  attachment,  which  it  held  had 
occurred  as  a  result  of  the  Judgment  of  non- 
suit Upon  the  theory  that  the  attachment 
was  dissolved  by  the  Judgment  and  not  re- 
vived by  the  order  of  the  appellate  court 
reversing  the  Judgment,  the  sureties  on  the 
redelivery  bond  were  held  to  have  been  dis- 
charged. Vpon  the  theory  stated  the  court 
reasoned  that,  the  attachment  having  been 
dissolved  by  the  Judgment  of  nonsuit,  neither 
the  plaintiff  nor  the  officer  had  any  further 
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claim  apon  the  yrmwsrty  under  Oie  writ,  and 
tlierefora  there  remained  no  obligation  to 
redellrer,  and  a  detenlt  In  tbe  conditions  of 
tbe  bond  waa  Impoaslblfc  A  Tery  different 
■Itnatlon  from  tbat  presented  bjr  tba  eondl- 
tlona  of  the  bond  in  tbe  case  at  bar.  It  is 
to  be  Obserred  tbat  tbe  glTlng  of  tbe  red»- 
Uvery  bond  did  not  discharge  the  attacb- 
ment,  bnt  only  released  the  property,  tbe 
bond  standing  In  Its  place  snbject  to  its  con- 
ditions, and  It  was  not  because  the  property 
had  been  released,  bnt  becanse  the  attadi- 
ment  was  finally  discharged  by  the  Judgment 
that  the  sureties  were  held  to  be  dlsdiarged. 

Without  approTlng  or  dlsapproring  the  doc- 
trine of  the  case  dted  It  may  be  said  that 
there  seems  to  be  respectable  authority  to 
the  CMitrary.  In  Hlgglns  et  aL  ▼.  Grace,  00 
Md.  366,  a  verdict  and  Judgment  was  render- 
ed In  favor  of  tbe  defendants  in  an  attach- 
ment suit,  and  a  few  days  later  the  court 
quashed  the  attachment  The  appellate  court 
said  that  the  Judgment  dissolved  the  at- 
tachment snbject  only  to  revival  by  reversal 
of  the  Judgment,  and,  holding  the  Judgment 
to  be  erroneous,  it  was  reversed,  and  also 
the  order  quashing  the  attachment  In  Stan- 
ley V.  Cbamberlaln,  43  N.  J.  Law,  102,  it 
appeared  that  In  an  attachment  suit  a  non- 
suit was  ordered,  the  order  providing  that 
the  attached  property  be  released  and  the 
sureties  on  the  redelivery  bond  be  discharg- 
ed. Subsequently  the  nonsuit  was  set  aside 
and  the  cause  continued,  and  upon  a  trial  on 
the  merits  Judgment  was  rendered  in  favor 
of  the  plaintiff.  An  action  on  the  bond  was 
defended  on  the  ground  that  the  order  of 
nonsuit  released  the  sureties.  The  court 
said: 

"Tbe  bood  roed  on  is  conditioned  for  tbe 
return  of  the  goods  seized  under  the  attachment, 
if  Judgment  be  recovered  against  the  defendant 
by  tbe  plnintiff.  The  judgment  contemplated  in 
this  condition  is  a  final  judgment  In  the  suit 
Such  judgment  was  rendered  and  proper  proof 
of  it  was  made  in  the  cause.  The  event,  then, 
was  present  on  which  the  obligors  by  the  terms 
of  their  deed  had  engaged  that  the  goods  should 
be  delivered  by  the  defendant,  and  tbe  failure 
to  make  such  delivery  was  a  breach  of  the  con- 
dition of  tbe  bond,  if  It  still  had  vitality." 

Tbe  court  then  proceeded  to  consider  the 
effect  of  the  Judgment  for  nonsuit  upon  the 
attachment  and  the  bond,  and  held  that 
while  no  liability  would  have  arisen  on  the 
bond  if  the  suit  had  stopped  with  such  Judg- 
ment, since  a  final  Judgment  in  the  plaintiff's 
favor  was  Indispensable  to  any  right  in  her 
favor  under  the  bond,  the  Judgment  Itself 
was  within  the  control  of  the  court  and  lia- 
ble to  be.  In  its  discretion,  annulled  to  make 
way  for  trial  and  final  determination  of  the 
cause  upon  its  merits,  and  that  when  such 
power  of  the  court  was  exercised,  it  swept 
the  annulled  Judgment  with  all  Its  incidents, 
from  the  record,  as  effectually  as  if  it  had 
never  taken  place,  and  that  no  rights  had 
vested  in  those  who  had  executed  tbe  bond 
through  the  judgment  of  nonsuit  which  pre- 
cluded tbe  court  from  setting  the  Judgment 


aside  and  opening  the  cause  tor  trial  upon 
the  merits.  A  Judgment  rejecting  the  de> 
fense  and  allowing  a  recovery  upon  the  bond 
was  held  to  be  proper.  See,  also,  Jaffray  ▼. 
Claflln  Co,  119  Mo.  117,  24  a  W.  T61. 

The  Old  Hldtory  Distilling  Oo.  y.  Bleyer, 
74  Ga.  201,  is  another  of  the  cases  dted  by 
counsel  for  plaintiff  in  error  in  support  of 
the  contention  that  the  surety  was  discharg- 
ed by  the  first  Judgment,  and  the  following 
paragraph  from  the  oplnton  is  quoted  in  the 
brief  as  ttnagtj  bearing  upon  the  ques- 
tion: 

"nie  bin  was  properly  dismissed  on  demurrer, 
and  the  dismissal  earned  with  it  the  interlocu- 
tory orders  made  thereon  and  the  bond  given  la 
compliance  with  such  orders.  The  effect  of  tbe 
decree  was  to  extinguish  the  bond  and  release 
the  surety;  so  that  the  latter  part  of  the  order 
to  that  effect,  if  not  saperfiuoos,  merely  embod- 
ied the  inevitable  legal  condnsion,  and  was 
doubtless  Inserted  ex  abundanti  cautela." 

If  the  bond  here  sued  on  had  been  given 
to  secure  the  payment  of  any  Judgment  that 
might  be  recovered  by  the  plaintiff  in  an  ac- 
tion, and  the  plaintiff  had  failed  to  recover 
a  Judgment  in  eitbw  the  trial  or  appellate 
court  but  a  Judgment  had  been  rendered  in 
favor  of  the  defendant  and  affirmed,  then 
the  case  and  tbe  paragrairii  quoted  might 
have  been  in  point  In  the  case  dted  the  de- 
fendants were  ordered  to  sbow  cause  "why 
the  prayer  of  the  complainants,  and  especial- 
ly so  much  thereof  as  prays  the  appointment 
of  a  recdver  and  the  granting  of  tbe  writs 
of  ne  exeat  and  injunction,  should  not  issue 
and  be  granted."  The  d^endants  appeared, 
and  to  show  cause  why  tbe  temporary  in- 
junction and  the  restraining  orders  should 
be  dissolved,  filed  a  general  demurrer  to  the 
bill,  and  then,  as  stated  in  the  opinion — 
"upon  hearing  this  irregular  and  altogether  un- 
usual application,  the  judge  passed  an  order 
'that  the  injunction  be  dissolved  pro  tanto,  ex- 
cept as  to  the  writ  of  ne  exeat ;  uat  is  to  say, 
the  defendant,  Bleyer,  will  give  bond  in  the 
stun  of  Sl.OOO,  payable  to  complainants,  to 
make  good  any  judgment  obtained  by  complain- 
ants, upon  domg  wnicb  the  writ  of  ne  exeat  is 
refused.' " 

Under  this  order,  the  defendant  gave  tibe 
bond  required,  and  thereafter  took  a  bill  of 
exceptions  to  tbe  dedsion,  and  presented  it 
by  writ  of  error  to  the  appellate  court, 
When  reached  in  its  order  on  the  call  of  the 
docket  the  appellant  falling  to  appear  and 
prosecute,  tbe  proceeding  was,  for  that  rea- 
son, dismissed,  and  tbe  Judgment  excepted 
to  was  affirmed;  that  Is  to  say,  the'  order 
for  the  bond  and  refusing  tbe  writ  of  ne 
exeat  upon  its  execution  was  affirmed  un- 
der the  circumstances  stated.  It  further  ap- 
pears from  the  opinion  that  upon  the  re- 
turn of  the  cause  to  the  trial  court  the  de- 
fendant appeared  and  demurred  to  tbe  bill 
upon  additional  and  special  grounds,  and 
also  filed  a  motion  to  dismiss  the  bill,  or  in 
default  thereof  to  vacate  tbe  writ  of  ne 
exeat  cancel  tbe  bond  given  thereunder,  and 
discharge  the  surety.  The  demurrer  and  mo- 
tion were  heard  together,  and  each  was  sua- 
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taloed;  the  bin  wu  ordered  to  be  dismiss- 
ed, tbe  wilt  of  ne  exeat  discharged,  and  the 
brad  canceled  and  set  aside.  The  decree  was 
excepted  to  by  the  complainants,  and  taken 
to  the  appellate  court  for  review  upon  as- 
signment of  errors.  That  was  the  case  heard 
by  the  appellate  court,  upon  consideration 
of  which  the  Judgment  was  affirmed,  and,  as 
Aown  by  the  paragraph  above  quoted.  It  was 
held  that  the  bill  was  properly  dismissed, 
add,  that  being  so,  that  the  dlsniliwHil  car- 
ried with  it  the  interlocutory  orders  made 
thereon,  and  the  bond  given  In  compliance 
with  such  orders.  The  reason  and  propriety 
of  the  statement  found  in  the  quoted  para- 
graph is  apparent  The  bond  was  given  to 
make  good  any  judgment  that  the  complain- 
ants mig^t  recover  in  the  cause.  They  re- 
covered no  Judgment,  but  their  bill  was  dis- 
missed, and  the  order  dismissing  it  was  af- 
firmed. We  are  unable  to  see  that  the  case 
has  any  bearing  upon  the  question  now  be- 
fore Uds  court. 

In  support  of  the  proposition  that  by  part- 
ing with  bis  security  under  the  drcnmstancea 
above  stated,  after  said  Judgment  of  August, 
1907,  and  Itefora  its  reversal  or  the  com- 
mencement of  the  proceeding  in  error,  the 
nrety  became  released  from  liability  under 
the  bond  for  alimony  or  counsd  fees  that 
might  thereafter  be  ordered  to  be  paid,  coun- 
sel urges  for  our  consideration  the  principle 
tbat  a  subeisting  Judgment,  though  aftei^ 
wards  reversed.  Justifies  all  acts  done  In  en- 
forcing it  prior  to  reversal,  and  dte  several 
cases  applying  the  principle,  among  them  be- 
taig  Bank  of  tJ.  S.  v.  Bank  of  Washington,  6 
Pet  8.  8  li.  Ed.  299,  which  is  relied  on  as  di- 
rect authority  sustaining  the  right  of  the 
ivincipal  to  demand  the  money  left  with  the 
surety  for  his  indemnity  at  the  time  It  was 
demanded,  and  Justifying  the  surety's  re- 
lease of  the  Indemnity  so  as  to  discharge  him 
from  any  liability  to  plaintiff  under  any 
farther  orders  that  might  be  made  in  the 
cause.  In  that  case  the  principle  was  an- 
nounced, quoting  from  the  syllabus  (Curtis' 
Edition): 

"Though,  after  the  reversal  of  an  erroneons 
lodgment,  the  defendant  has  a  right  to  recover 
bad  what  he  may  have  paid,  by  a  writ  of  rea- 
titntloD,  or  scire  fadas,  or  an  action  at  law 
tcainst  the  creditor,  yet  what  is  done  nnder 
the  execution  pursuant  to  its  precept  is  valid, 
and,  so  far  as  strangers  or  tfilid  i>ersona  are 
concerned,  is  finaL" 

Briefly  stated,  the  facts  in  the  case  were 
as  follows:  While  a  Judgment  for  money  was 
in  full  force,  and  before  the  allowance  of 
a  writ  of  error,  the  Judgment  creditors  sued 
out  an  execution  against  the  defendant  the 
Bank  of  Washington,  and  Inclosed  it  to  the 
cashier  of  the  office  of  discount  and  deposit 
of  the  Bank  of  the  United  States  at  Wash- 
ington, with  an  indorsement  which  was  un- 
derstood by  the  cashier  as  indicating  that 
the  execution  was  sent  or  deposited  with  him 
for  collection.  He  icaused  the  execution 
to  be  presented  to  the  defendant  bank,  which 


thereupon  ^ptM  the  unonnt  thereof,  giving 
notice^  however,  that  it  Intended  to  appeal 
the  case  to  the  Supreme  Court  and  that  said 
office  of  discount  and  deposit  would  be  ex- 
pected, if  the  Judgment  was  reversed,  to  re- 
fund the  amount  Upon  receiving  the  money 
so  paid  it  was  deposited  by  the  cashier  to 
the  credit  generally  of  one  of  the  Judgment 
creditors,  as  requested  by  the  indorsement  on 
the  execution,  and  thereafter  it  was  applied 
according  to  directions  given  by  such  cred- 
itor. On  the  reversal  of  the  Judgment  the 
Bank  of  Washington  sued  to  recover  from 
the  Bank  of  the  United  States  the  money 
which  had  been  received  upon  the  execu- 
tion. It  was  not  denied  that  the  Bank  of 
Washington  was  entitled  to  restitution  in 
some  form  or  manner,  but  it  was  held  that 
recourse  could  not  be  had  to  the  collecting 
bank,  for  the  reason  that  when  the  money 
was  paid  the  Judgment  was  in  full  force,  no 
writ  of  error  allowed,  or  any  measure  taken 
which  could  operate  as  a  supersedeas  or  stay 
of  the  execution;  and,  therefore,  whatever 
was  done  under  the  execution,  towards  en- 
forcing payment  of  the  Judgment  was  done 
under  authority  of  law.  In  discussing  these 
reasons  the  court  said: 

"Had  the  marshal,  instead  of  the  runner  of 
the  bank,  gone  with  the  execution  and  received 
the  money,  or  coerced  payment  he  would  have 
been  folly  justified  by  authority  of  the  execu- 
tion ;  and  no  declaration  or  notice  on  the  part 
of  the  Bank  of  Washington  of  an  intention  to 
appeal  to  the  Supreme  Court  would  have  ren- 
dered his  proceeding  illegal,  or  made  him' in  any 
manner  responsible  to  the  defendants  in  the 
execution.  Suppose  it  had  become  necessary 
for  tiie  marshal  to  sell  some  of  the  property  of 
the  bank  to  satisfy  the  execution,  the  purchaser 
would  have  acquired  a  good  title  under  such 
sale,  although  the  bank  might  have  forbid  the 
sale,  accompanied  by  a  declaration  of  an  inten- 
tion to  bring  a  writ  of  error.  This  could  not 
revoke  the  authority  of  the  officer,  and  while 
that  continued,  whatever  was  done  under  the 
execution  would  be  valid.  It  la  a  settied  rule 
of  law  that  upon  an  erroneous  judgment  if 
there  be  a  regular  execution,  the  party  may 
justify  under  It  until  the  judgment  is  reversed ; 
for  an  erroneons  judgment  la  the  act  of  the 
court  *  ■*  *  If  the  marshal  might  have  sold 
the  property  of  the  bank  and  given  a  good 
titie  to  the  purchaser,  it  is  difficult  to  discov- 
er any  good  reason  why  a  payment  made  by 
the  bank  should  not  be  equally  valid,  as  it 
respects  the  rights  of  third  persons.  In  neither 
case  does  the  party  against  whom  the  erroneous 
judgment  has  been  enforced  lose  his  remedy 
against  the  party  to  the  judgment  On  the 
reversal  of  the  judgment,  the  law  raises  an  obli- 
gation in  the  party  to  the  record,  who  has  re- 
ceived the  benefit  of  the  erroneous  judgment  to 
make  restitution  to  the  other  party  lor  what 
he  has  lost.  •  •  •  Bat  as  it  respects  third 
persons,  whatever  has  been  done  nnder  the  judg- 
ment whilst  it  remained  in  full  force  is  valid 
and  binding.  •  •  •  When  the  money  was 
paid  there  was  a  legal  obligation  on  the  part  of 
the  Bank  of  Washington  to  pay  it  and  a  legal 
right  on  the  part  of  Triplett  and  Neale  [the 
judgment  creditors]  to  demand  and  receive  it,  or 
to  enforce  payment  of  it  under  the  execution. 
And  whatever  was  done  under  that  execution, 
whilst  the  judgment  was  in  full  force,  was  valid 
and  binding  on  the  Bank  of  Wasbingtcni,  so 
far  as  the  rights  of  strangers  or  third  persons 
are  concerned.     The  reversal  of  the  judgment 
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caoDot  baye  a  retrospective  operation,  and  make 
Told  that  which  was  lawful  when  done." 

We  cannot  agree  that  the  case  sustains 
the  proposition  contended  for.  It  seems  to 
us  that  the  argument  disregards  tlie  terms 
and  conditions  of  the  bond  by  failing  to  con- 
sider whether  they  bound  tine  surety  in  case 
of  default  in  complying  with  orders  made 
after  said  Judgment  of  1907.  The  security 
was  released  without  the  consent  of  the 
plaintiff  and,  so  far  as  the  record  shows,  the 
plaintiff  knew  nothing  of  the  taking,  retain- 
ing, or  release  of  such  security. 

The  case  of  Porter  v.  Small,  62  Or.  674, 
120  Pac.  393,  124  Pac.  694,  40  L.  R.  A.  (N.  S.) 
1197,  Ann.  Cas.  1914C,  536,  is  also  cited  in 
support  of  the  general  principle  announced 
in  Bank  of  U.  S.  t.  Bank  of  Washington,  as 
to  the  effect  of  a  judgment  while  in  force 
upon  an  act  done  under  the  authority  there- 
of. It  was  held  in  that  case  that  where  a 
decree  is  self-executing,  and  no  stay  of  pro- 
ceedings is  asked  or  taken  on  an  appeal 
therefrom  which  results  in  its  reversal,  a 
party  thereto  may  assume  that  the  decree 
is  lawful  and  proper,  and  will  not  subject 
himself  to  an  action  for  tort  in  acting  on 
that  assumption.  The  decree  there  under 
consideration  was  rendered  in  a  cause  in- 
volving priorities  of  right  to  the  use  of  wa- 
ter for  Irrigation,  and  It  granted  to  Small, 
one  of  the  parties,  a  prior  right  to  the  use 
of  a  stated  quantity  of  water.  The  amount 
of  water  thus  allowed  to  him  was  material- 
ly reduced  on  appeal,  and  an  action  was 
thereafter  brought  by  the  successors  of  the 
successful  party  in  the  appeal  against  Small 
for  damages  alleged  to  have  been  caused  by 
his  diversion,  during  the  period  between  the 
rendition  of  the  decree  and  its  modification, 
of  the  water  to  which  it  was  finally  held  he 
was  not  entitled.  It  was  held  that  the  act 
of  so  diverting  the  water  was  not  a  tort 
when  performed,  because  authorized  by  the 
decree,  and  it  could  not,  therefore,  become  a 
tort  by  relation,  upon  reversal  of  the  decree. 
The  opinion  contains  an  excellent  review  of 
the  leading  authorities  on  the  Question. 

Assuming  the  correctness  of  the  principle 
announced  in  each  of  the  two  cases  referred 
to,  we  are  not  convinced  that  it  is  applicable 
here,  or  that  the  cases  themselves  are  in 
point  on  the  question  now  presented  to  this 
court  The  matter  of  the  surety's  alleged 
indemnity  was  not  involved  in  the  divorce 
action.  The  arrangement  or  contract  of  in- 
demnity was  entirely  between  the  principal 
and  surety,  and  what  the  terms  of  the  con- 
tract were  we  are  not  informed  further  than 
this:  That  a  stated  sum  of  money  owing  by 
the  surety  to  the  principal  was  retained  by 
the  surety  as  his  security  against  the  liabil- 
ity assumed  by  signing  the  bond.  The  Judg- 
ment which  was  subsequently  reversed  did 
not  direct  the  release  by  the  surety  of  the 
money  retained  to  secure  him,  nor  did  it 
adjudicate  the  right  of  the  surety  to  retain 
or  the  right  of  the  principal  to  demand  and 


recover  such  money.  The  Judgment  might, 
we  suppose,  have  been  used  as  evidence  in 
a  dispute  between  the  principal  and  surety 
concerning  their  respective  rights  to  the 
money,  its  force  as  such  depending  upon  its 
effect  with  respect  to  the  continuance  or  ex- 
tinction of  the  liability  of  the  surety  under 
the  bond,  for  unless  that  liability  had  been 
fully  discharged  or  ended,  the  principal  would 
not  be  entitled  to  the  money.  22  Cyc  95 ;  32 
Oyc.  242,  243;  Mandigo  v.  Mandigo,  26  Mich. 
349;  Smith  ▼.  Wigler,  72  N.  J.  Eq.  559, 65  AtL 
900:  Shea  v.  Fidelity  &  Casualty  Co.,  39  Misc. 
Rep.  107,  78  N.  X.  Supp.  892;  Cook  V.  Casler 
et  al.,  76  App.  Dlv.  279,  78  N.  T.  Supp.  661. 
But  the  principle  relied  on  does  not,  as  we 
understand  it,  refer  to  the  prol>ative  force 
of  a  Judgment,  but  rather  its  force  as  a  com- 
pulsory or  authoritative  order  upon  a  deter- 
mination of  issues  or  a  matter  presented  for 
adjudication,  so  that  to  bring  an  act  sought 
to  be  Justified  within  the  scope  or  operation 
of  the  principle,  it  must  be  one  done  in  obe- 
dience to  the  Judgment,  or  under  its  deter- 
minative authority.  In  our  opinion  that  Is 
not  the  situation  here,  for  the  point  as  to  the 
continuance  or  extent  of  the  surety's  liabil- 
ity was  not  determined  by  the  Judgment. 

Counsel  also  cite  several  cases  holding  a 
surety  on  a  bail  bond  to  be  discharged  by  a 
Judgment  in  favor  of  the  principal,  notwith- 
standing a  subsequent  reversal  of  the  Judg- 
ment, on  the  ground  that  while  the  Judg- 
ment remained  in  force  it  deprived  the  sure- 
ty of  the  right  given  him  by  law  to  escape 
further  liability  by  surraidering  his  prin- 
cipal; and  It  is  argued  that  these  cases  are 
squarely  in  point  upon  the  situation  in  the 
case  at  bar.  But  we  think  they  are  not  much 
in  point.  A  bail  bond  conditioned  for  the 
appearance  of  the  principal  presents  a  situa- 
tion materially  different  from  that  present- 
ed by  the  conditions  of  the  bond  here  under 
consideration.  We  cannot  agree  with  coun- 
sel that  the  dismissal  of  the  divorce  action 
by  a  Judgment  afterwards  reversed  neces- 
sarily deprived  the  surety,  while  the  Judg- 
ment remained  In  force,  of  the  remedy  given 
a  surety  by  section  5030,  Compiled  Statutes 
1910,  to  obtain,  by  action  against  the  princi- 
pal, indemnity  for  his  liability,  for,  as  above 
indicated,  the  surety's  right  to  obtain  In- 
demnity or  retain  that  already  received 
would  depend  not  alone  on  the  fact  that  such 
a  Judgment  had  been  rendered,  but  whether 
under  the  conditions  of  the  bond  the  liability 
of  the  surety  had  terminated ;  so  that  if  there 
could  be  any  further  liability,  in  view  of  such 
conditions — that  is  to  say,  if,  in  case  of  a 
reversal  of  the  Judgment,  the  surety  would 
be  bound  under  the  terms  and  conditions  of 
the  bond  for  any  default  occurring  after  the 
Judgment  was  rendered — then  it  cannot  be 
said  to  have  had  the  effect  to  terminate  the 
surety's  liability.  If  the  surety  was  discharg- 
ed as  a  result  of  said  judgment  -it  is  because 
the  terms  and  conditions  of  the  bond.  prop- 
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erly  constrned,  provide  for  no  further  liabil- 
ity, and  not  for  tbe  reason  that  the  surety, 
without  the  consent  of  the  plaintifT,  released 
Us  indemnity. 

[i-l]  3.  The  other  objections  urged  against 
the  Judgment  relate  to  the  amount  of  recov- 
ery, and  cover  practically  all  the  Items  and 
the  entire  amount  of  damages  included  in 
the  judgment  It  is  contended  that  the  re- 
covery of  any  amount  allowed  as  permanent 
alimony  in  the  divorce  action  Is  not  author- 
ized, for  the  reason  that  orders  for  the  pay- 
ment of  permanent  alimony  are  not  within 
the  condition  of  the  bond,  and  that  there  is 
DO  liability  on  tbe  bond  for  tbe  amount  al- 
lowed by  tbla  court  as  temporary  alimony 
pending  the  proceeding  in  error,  or  the 
amount  allowed  for  the  expense  of  conduct- 
ing that  proceeding,  including  counsel  fees,  for 
the  reason  that  the  bond  cannot  be  extended 
to  cover  a  new  suit  or  Us  consequences,  and 
that  a  proceeding  in  error,  under  our  statute, 
is  a  new  suit,  since  it  is  not  a  mere  transfer 
of  the  cause  as  upon  appeal,  but  is  com- 
menced by  petition  and  summons  in  error. 
We  will  consider  these  objections  in  the  or- 
der stated. 

The  contention  as  to  permanent  alimony  Is 
based  upon  the  language  of  tbe  condition  of 
tbe  Iwnd,  viz.: 

"That  if  the  said  Lonis  Duxatad  shall  obey  the 
order  of  this  court  made  in  the  above-entitled 
cause  requiring  the  payment  of  alimony  and  at- 
torney's fees  pendente  lite  as  provided  by  the  or- 
der of  this  court  and  shall  obey  such  further 
orders  as  may  be  made  In  the  premises,  then  the 
above  obligation  to  be  void,"  etc. 

And  the  question  presented  Is  whether  the 
words,  "and  shall  obey  such  further  orders 
as  may  be  made  in  the  premises,"  refer  to 
and  cover  orders  for  permanent  alimony 
as  well  as  orders  for  temporary  alimony  or 
alimony  pendente  lite.  The  condition  thus 
quoted  follows  the  language  of  the  order 
requiring  tbe  giving  of  the  bond,  that  order 
having  directed  the  execution  by  defendant 
of  "a  good  and  sufficient  undertaking  to  the 
plaintiff  as  security  for  obedience  to  the  or- 
der of  the  court  made  herein,  requiring  the 
payment  of  alimony  and  attorney's  fees  pen- 
dente lite,  as  provided  by  the  order  of  this 
conrt  and  for  obedience  to  such  further  or- 
ders aa  may  be  made  in  the  premises."  As 
previously  stated  in  this  opinion,  an  order 
tras  entered  for  the  payment  of  alimony  pen- 
dente lite  and  counsel  fees  on  the  same  day 
that  the  order  was  entered  for  the  giving  of 
tbe  bpnd,  and  both  orders  appear  to  have 
Iieen  entered  by  agreement  of  the  parties. 
The  solution  of  the  question  stated  manifest- 
ly deiiends  upon  the  meaning  and  effect  of 
'he  words  "in  the  premises"  In  the  connection 
In  which  they  are  used.  There  can  be  no  un- 
'■ertalnty  as  to  the  meaning  of  the  word 
"premises"  or  tbe  words  "In  the  premises" 
in  a  document  or  written  Instrument,  for  it 
and  they  have  a  meaning  generally  well  un- 
derstood, and  tbe  authorities  are  ftll  agreed 


concerning  it  "Premises,"  when  used  In 
an  instrument  of  writing,  is  defined  in  31 
Cyc.,  at  page  1163,  as: 

"Previous  matter  contained  therein  and  con- 
cerning which  something  is  proposed;  that 
which  baa  been  before  mentioned ;  that  which  is 
before;  introduction;  statements  previously 
made." 

And  in  Am.  ft  Eng.  Ency.  of  Law  as  fol- 
lows: 

"The  word  'premises'  means  that  which  is  be- 
fore ;  introduction ;  statements  prerionsly  made. 
The  word  in  an  instrument  of  writing  implies  a 
reference  to  previous  matter  contained  therein, 
and  concerning  which  something  is  proposed." 

Bouvier's  Law  Dictionary  defines  the  word 
thus: 

"That  which  is  put  before.  The  introduction. 
Statements  previously  madei." 

In  Black's  Law  Dictionary,  we  find  tbe 
following  definition: 

"That  which  is  put  before:  that  which  pre- 
cedes ;  the  foregoing  statements,  "nins,  in  lo^ic, 
the  two  introductory  propositions  of  the  syllo- 
gism are  called  tbe  'premises,'  and  from  them 
the  conclusion  is  deduced.  So,  in  pleading,  the 
expression  'in  consideration  of  the  premises'  fre- 
quently occurs,  the  meaning  being  'in  considera- 
tion of  the  matters  hereinbefore  stated.' " 

And  in  Rapalje  &  Lawrence's  Law  Dic- 
tionary it  is  said: 

"In  the  primary  sense  of  the  word,  'premises' 
signifies  that  which  has  been  before  mentioned." 

The  word  is  defined  in  Webster's  Interna- 
tional Dictionary  as  "matters  previously 
stated  or  set  forth,"  and  the  words  "in  tbe 
premises"  as  meaning  "in  regard  to  the  mat- 
ter or  subject  before  mentioned  or  in  ques- 
tion." The  Century  Dictionary  gives  sub- 
stantially tbe  same  definition,  viz.:  "In  law, 
what  has  been  stated  before  or  above  (in  a 
document);  the  aforesaid."  And  "in  the 
premises"  as  meaning:  "In  relation  to  a  sub- 
ject which  has  been  mentioned;  as,  he  had 
no  authority  in  the  premises."  The  follow- 
ing definitions  are  given  in  the  Standard 
Dictiouary:  "Foregoing  statements;  facts 
previously  stated;  as,  in  pleadings,  'In  con- 
sideration of  the  premises,  the  plaintiff  is  en- 
titled to  recover,'  or  'the  court  being  fully 
advised  in  tbe  premises,  do  find,' "  etc;  and 
"in  the  premises"  as  meaning,  "with  refer- 
ence to  something  already  stated;  as,  I  shall 
take  the  proper  action  in  the  premises." 
See,  also,  Teutonia  Ins.  Cp.  v.  Mund,  102  Pa. 
89,  93,  where  it  is  said: 

"The  word  'premises'  in  an  instrument  of  writ- 
ing implies  a  reference  to  previous  matter  con- 
tamed  therein,  and  concerning  which  something 
is  proposed." 

In  construing  the  word  "premises"  as  used 
in  an  injunction  bond  stating  that,  "in  con- 
sideration of  the  premises,  and  of  the  issu- 
ing of  said  restraining  order,"  the  sureties 
nndortake,  etc.,  it  was  said  in  the  Cnlifornla 
case  of  Alaska  Imp.  C!o.  v.  Hirsch,  119  Cal. 
249,  47  Pac.  124,  51  Pac.  340,  that  the  word 
refers  "of  course,  to  the  recitals  as  to  the 
bringing  of  the  suit,  the  restraining  order, 
and  the  order  requiring  the  bond."  In  Meese 
T.  Northern  Pac.  Ry;  Co.,  211  Fed.  254,  127 
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0.  0.  A.  622,  a  section  of  tbe  statute  of  the 
state  of  Washington  known  as  the  "Work- 
men's Compensation  Act"  was  under  consid- 
eration, which,  after  declaring  that  the  com- 
mon-law system  governing  the  remedy  of 
workmen  against  employers  for  Injuries  re- 
ceived In  hazardous  work  is  Inconsistent 
with  modem  industrial  conditions,  and  stat- 
ing certain  results  thereof,  declared,  further, 
"that  all  phases  of  the  premises  are  with- 
drawn from  private  controversy,"  etc.;  It 
was  said,  coostmlng  this  provision  of  the 
statute,  by  Morrow,  Circuit  Judge,  deliver- 
ing tbe  opinion  of  the  Clrcnit  "Coiirt  of  Ap- 
peals of  the  Ninth  Circuit: 

"The  scope  of  this  provision  of  the  act  Is  dear- 
ly limited  primarily  by  the  word  'premises.' 
All, phases  of  the  'premises'  are  withdrawn  from 
private  controversy.  What  are  the  'pTemises'? 
The  'premises'  are  the  matters  stated  in  the 
tontext,  namely,  'the  common-law  system  govern- 
ing the  remedy  of  workmen  against  employers 
for  injuries  received  in  hazardous  work.' " 

Obviously,  the  words  "in  the  premises,"  as 
used  In  expressing  the  condition  of  this  bond, 
import  a  reference  to  the  subject-matter  of 
the  order  i>reTlously  mentioned,  namely,  the 
payment  of  alimony  and  attorney's  fees  pen- 
dente lite.  It  Is  equally  clear  that  the  words 
"pendente  lite"  were  used  to  explain  or  des- 
ignate the  order  mentioned  as  having  been 
made,  and  apply  particularly,  to  "alimony," 
for  they  were  not  needed  to  explain  attor- 
ney's fees,  while  there  are  two  kinds  of  ali- 
mony, permanent  and  temporary,  or  aUmony 
pendente  Ute;  and  the  order  already  made 
was  one  allowing  alimony  pendente  lite. 
Therefore  the  words  of  the  condition  "and 
shaU  obey  such  further  orders  as  may  be 
made  in  the  premises"  refer  only  to  such  fur- 
ther orders  as  may  be  made  relating  to  the 
same  subject-matter  as  that  covered  by  the 
previous  order;  that  Is  to  say,  attorney's  fees 
and  alimony  pendente  lite. 

But  we  are  asked  to  construe  tbe  bond  as 
covering  permanent  aUmony  by  enlarging  the 
meaning  of  the  terms  thereof  upon  a  consid- 
eration of  the  facts  and  circumstances  sur- 
rounding Its  execution.  And  It  is  argued 
that  such  a  construction  Is  justified  by  the 
fact  that  permanent  alimony  was  prayed 
for  In  the  petition  In  the  divorce  suit,  and 
that  an  Injunction  pendente  lite  was  applied 
for  and  the  temporary  restraining  order 
granted  to  protect  the  wife  against  a  dispo- 
sition of  the  husband's  property  which  might 
interfere  with  her  right  to  have  and  recov- 
er permanent  as  well  as  temporary  alimony. 
It  is  also  urged  that  the  amount  fixed  for 
the  penalty  of  the  bond  indicates  an  inten- 
tion to  secure  more  than  the  amount  that 
might  be  allowed  for  temporary  aUmony  and 
counsel  fees.  This  matter  of  construction, 
in  view  of  the  circumstances  referred  to,  is 
not  free  from  difficulty,  but  we  think  that 
the  suggestion.  If  followed,  would  result  not 
merely  in  a  reading  of  the  bond  in  the  light 
of  the  surrounding  circumstances,  but  in  so 
enlarging  the  meaning  of  the  language  used 


in  expressing  the  terms  of  the  contract  as 
to  add  an  entirely  new  provision.  We  are 
here  considering  the  contract  of  a  surety,  one 
against  whom  an  obligation  cannot  be  implied 
but  Is  liable  only  upon  his  agreement  to  be- 
come liable,  and  entitled  to  stand  upon  tbe 
strict  terms  of  his  agreement,  when  tbe 
terms  are  ascertained.  1  Brandt  on  Snr.  & 
Guar.  (3d  Ed.)  H  106,  107.  It  is  a  familiar 
and  well-settled  rule  that  the  liability  of  a 
surety  cannot  be  extended  by  implication  be- 
yond the  terms  of  his  contract  nor  extended 
unfairly  by  a  strained  construction.  Id.; 
Lamb  r.  Bwing,  M  Fed.  269,  4  C.  G.  A.  320. 
But  In  construing  a  contract  of  suretyship 
the  same  rules  apply  that  control  in  the  con- 
struction of  other  contracts;  that  is  to  say, 
the  true  Intent  and  meaning  of  tbe  contract 
is  to  be  ascertained  or  determined  according 
to  the  rules  aivUcable  to  contracts  generally. 
The  principle  Is  stated  In  Brandt  on  Surety- 
ship and  Guaranty  (3d  Ed.)  1 107,  as  follows: 
"The  rules  for  constrains  the  contract  of  a 
surety  or  a  guarantor  should,  by  no  means,  be 
confounded  with  the  rule  that  sureties  and  guar- 
antors are  favorites  of  the  law,  and  have  a  right 
to  stand  upon  the  strict  terms  of  their  obli^ft- 
tion.  •  •  *  In  the  construction  of  the  con- 
tract of  a  surety  or  guarantor,  as  well  as  of 
every  other  contract,  the  true  question  is:  What 
was  the  intention  of  the  parties,  as  disclosed  by 
the  instrument  read  in  the  light  of  the  surround- 
ing circumstances?  *  •  •  The  meaning  of 
the  words  is  not  affected  by  the  fact  that  tbe 
party  sought  to  be  charged  is  principal,  surety, 
or-  guarantor.  On  the  other  band,  a  surety  or 
gruarantor  usually  derives  no  benefit  from  his 
contrsct  His  object  generally  is  to  befriend 
tbe  principal.  In  most  cases  the  consideration 
moves  to  tbe  principal,  and  he  would  be  liable 
upon  an  implied  contract,  while  the  surety  or 
guarantor  is  only  liable  because  he  has  agreed  to 
become  so.  He  is  bound  by  his  agreement,  and 
nothing  else.  No  implied  liability  exists  to 
charge  him.  It  has  been  repeatedly  decided  that 
he  is  under  no  moral  obligation  to  pay  the  debt 
of  his  principal.  Being  then  bonnd  by  his  agree- 
ment alone,  and  deriving  no  benefit  from  the 
transaction.  It  is  eminently  just  and  proper  that 
be  should  be  a  favorite  of  the  law,  and  have  a 
right  to  stand  upon  the  strict  terms  of  his  ob- 
ligation." 

Of  coarse  the  purpose  In  construing  any 
contract  is  to  discover  the  Intention  of  the 
parties,  and  It  Is  a  fundamental  rule  of  such 
construction  that  a  court  may  consider  the 
situation  of  the  parties  at  the  time  of  the 
execution  of  the  contract,  and,  in  view  of  all 
the  facts  and  circumstances  surrounding  the 
making  of  the  contract,  ascertain  what  the 
parties  intended  by  its  terms,  a  rule  par- 
ticularly applicable  where  there  is  ambigu- 
ity In  the  language  employed  or  doubt  as  to 
its  meaning.  But  the  object  of  construction 
Is  not  to  reform  the  contract  Where  the 
meaning  Is  clear  the  surrounding  circum- 
stances cannot  be  considered  to  contradict 
the  terms  of  the  contract,  for  the  court  Is  not 
authorized,  when  engaged  merely  in  constru- 
ing an  Instrument,  to  Insert  therein  a  provi- 
sion other  than  or  different  from  that  which 
the  language  used  clearly  Indicates,  and 
thereby,  in  effect,  make  a  contract  for  the 
parties.   4  B.  C  L.  pp.  66.  67,  para.  17. 18.   A 


Digitized  by  VjOOQ  IC 


Wyo.) 


SNOW  T.  DXTXSTAD 


185 


careful  conslderatloii  of  tbe  tenns  of  this 
bond  has  not  convinced  us  that  the  lan^age 
employed  Is  amblgnons  or  the  meaning  there- 
of donbtfoL  It  has  only  been  made  to  seem 
ambiguous  and  doubtful  by  showing  a  situ- 
ation that  might  have  resulted  in  an  agree- 
ment for  and  tbe  execution  of  a  bond  to  se- 
cnie  the  payment  of  permanent  alimony,  as 
well  as  alimony  pendente  lite,  and  the  ar- 
gument seems  to  us  to  amount  to  this:  That 
since  such  an  agreement  might  have  been 
made  and  such  a  bond  might  have  been  ex- 
ecuted, the  court  should  declare  that  to  be 
tbe  effect  of  the  bond  that  was  executed. 
Civlng  every  consideration  to  the  drcnm- 
stances  under  which  this  bond  was  executed 
to  which  they  seem  to  be  entitled,  we  are  not 
■atisfled  that  they  show  an  Intention  to  oov- 
cr  by  tbe  language  employed  in  stating  the 
condition  of  the  bond  an  order  or  Judgment 
for  permanent  alimony.  The  most  that  can 
be  said  in  that  req>ect  la  that  the  plalntUT 
was  in  a  situation  to  insist  upon  her  awU* 
cation  for  an  Injunction  pendente  lite  un- 
less the  payment  of  permanent  as  well  as 
temporary  alimony  waa  otherwise  secured, 
thousb  tbe  court  might  have  denied  tadx  ap- 
pUcatlMi,  and  upon  granting  It  might  have 
required  the  gMng  of  a  bond  to  secure  tbe 
defendant  against  damase  If  it  ahould  be 
finally  decided  that  the  Injunction  ought  not 
to  have  been  granted.  But  It  doea  not  clear- 
ly aivear  that  the  injunction  was  Insisted 
upon  unless  a  b<md  or  other  security  was 
given  to  secure  permanent  allnx>ny.  On  the 
contrary  it  appears  that  the  parties  to  the 
Avorce  snlt  agreed  to  a  dissolution  of  tbe 
restraining  order  that  bad  been  granted,  Im- 
fdylng  a  withdrawal  of  the  application  tor 
an  Injunctlcm  pending  the  suit,  upon  the 
very  condition  stoted  In  the  bond,  via.,  that 
a  good  and  sufficient  undertaking  be  exe- 
cuted tor  an  obedience  to  the  order  of  the 
court  "made  herein,  reaniring  the  payment 
of  alimony  and  attorney's  fees  pendente  lite, 
as  provided  by  the  order  of  this  court  and  for 
the  obedience  to  such  further  orders  as  may 
be  made  in  the  premises."  Certainly  in  this 
statement  of  the  condition  of  the  bond  to  be 
executed,  in  the  order  confirming  the  agree- 
ment of  the  parties  and  giving  it  effect,  ttiere 
is  no  clear  reference  to  an  order  allowing  per- 
manent alimony  nor  a  clear  provision  for  a 
bond  to  secure  the  payment  of  permanent  ali- 
mmiy. 

The  circumstances  under  which  a  contract 
la  executed  may  furnish  the  light  In  which 
to  read  the  terms  of  the  contract  and  ascer- 
tain thereby  the  intention  of  the  parties,  but 
the  construction  of  the  contract  is  not  to  be 
based  alone  upon  such  surrounding  circum- 
stances. It  would  be  unprofitable  to  specu- 
late as  to  the  reason  for  teklng  a  bond  limltp 
Ing  tbe  liability  for  alimony  to  allowances 
pendente  lite;  there  are  possible  reasons 
which  readily  occur  to  the  mind,  aside  from 
inadvertence  or  a  mlsunderstaadlng  of  the 
effect  of  the  language  used,  which  we  think 


make  it  impossible  to  say  that  the  liability 
was  not  intended  to  be  so  limited.  The  agree- 
ment was  not  entered  into  or  prepared  by 
persons  unskilled  in  the  scrivener's  art  or 
unlearned  in  the  use  of  language.  We  think 
it  is  fairly  to  be  inferred  that  the  arrange- 
ment resulting  in  the  order  for  giving  the 
bond  was  made  by  or  between  counsel  In  the 
divorce  suit,  and  it  appears  that  the  order 
stating  the  agreement  waa  drawn  by  defend- 
ant's counsel  and  approved  by  counsel  for  the 
plaintiff,  and  itresumably  It  stated  all  that 
the  parties  had  agreed  to.  Even  if  the  court 
would  be  Justified,  upon  a  sufficient  showing 
that  the  parties  so  intended,  in  construing 
the  bond  to  cover  a  liability  for  iwrmanent 
alimony,  we  are  unable  to  find  such  an  intent 
to  be  clearly  or  sufficiently '  shown  by  the 
facta  and  circumstances  aforesaid.  While 
the  amount  of  the  penalty  of  the  bond,  $6,000, 
seems  to  have  been  more  than  ample  as  a 
poialty  to  cover  alimony  pendente  lite  and' 
attorney's  fees  in  the  particular  suit  in  which 
this  bond  was  given,  when  considered  in  the 
light  of  subseQuent  events.  It  cannot  be  re- 
garded as  sufficient,  either  standing  alone 
or  in  connection  with  the  other  facts,  to  In- 
dicate an  intention  by  the  parties  that  It 
should  secure  the  payment  of  permanent  all- 
mony.  We  are  constrained  to  hold,  therefore, 
that  the  amount  allowed  as  permanent  ali- 
mony was  improperly  induded  in  the  Judg- 
ment. 

[7]  We  are  of  the  opinitm,  however,  that 
the  allowanoes  made  by  this  court  for  aU- 
mony  pending  the  proceeding  in  error  and 
counsel  fees  are  within  the  condition  of  the 
bond,  and  that  the  plaintiff  was  th»ef6ra 
properly  allowed  to  recover  the  amount  there- 
of. It  was  clearly  the  intention  of  the  par- 
ties, as  disclosed  by  the  terms  of  the  bond  and 
the  order  pursuant  to  which  it  was  given,  to 
secure  obedience  to  all  orders  for  the  pay- 
ment of  alimony  pendente  lite  and  counsel 
fees,  to  enable  the  wife  to  carry  on  the  ac- 
tion for  divorce  to  final  termination.  That 
the  wife  is  entitled,  upon  a  proper  showing, 
to  alimony  pending  an  appellate  proceeding 
to  review  the  Judgment  or  decree  in  an  ac- 
tion for  divorce  is  well  settled,  whether  she 
or  the  husband  be  seeking  appellate  review. 
1  R.  a  L.  pp.  881,  882,  pars.  20-22 ;  Jones  v. 
Jones,  2  L.  B.  Prab.  &  Div.  3SS;  Pleyte  v. 
Pleyte,  IB  Colo.  126,  26  Pac.  26;  Bordeaux  v. 
Bordeaux,  29  Mont  478,  76  Pac.  369 ;  Dowl- 
ing  V.  Dowling,  181  Mo.  App.  676,  164  S.  W. 
643 ;  Brasch  v.  Breach,  60  Neb.  73,  69  N.  W. 
392;  Bruce  v.  Bruce,  160  Cal.  28, 116  Pac.  66 ; 
McBride  v.  McBrlde,  U9  N.  Y.  619,  23  N.  E. 
1066;  Bohnert  v.  Bohnert,  91  Cal.  428,  27 
Pac.  732;  PhilUps  v.  PhllUps,  27  Wis.  252. 
That  principle  was  recognized  by  this  court 
in  the  case  where  the  allowances  now  under 
consideration  were  made,  viz.,  Duxsted  v. 
Duxstad,  16  Wya  396,  94  Pac  463,  16  Ann. 
Cas.  228,  though  the  right  thereto  pending 
the  proceeding  in  error  was  not  questioned 
in  the  case,  but  the  application  was  opposed 
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on  the  ground  that  It  sbonld  be  made  to  the 
district  court,  and  tbat  this  court,  having 
only  appellate  Jurisdiction,  was  without  au- 
thority in  the  matter.  The  cases  above  cited, 
and  others  to  the  same  effect,  maintain  the 
right  to  such  allowances  on  the  ground  that 
they  are  necessary  and  proper  to  enable  the 
wife  to  carry  on  or  defend  the  divorce  ac- 
tion, and  they  treat  and  refer  to  that  action 
as  still  pending  in  the  trial  court,  notwith- 
ataudlng  the  appellate  proceeding,  whether 
on  appeal  or  error. 

In  Bordeaux  v.  Bordeaux,  supra,  a  case 
denying  the  Jurisdiction  of  the  appellate 
court  to  make  the  order,  while  upholding  the 
right  generally  to  have  such  allowances  made, 
It  was  said,  quoting  from  a  former  decision 
of  the  court  in  Bordeaux  v.  Bordeaux,  26 
Mont  533,  69  Pac.  103: 

"The  action — the  entire  case — is  not  transfer- 
red by  appeal.  Questions  of  law  only  are  pre- 
sented on  appeal,'  even  where  the  relief  sought  is 
equitable  in  character.  The  action  itself  is  still 
pending  in  the  lower  court.  On  an  appeal  only 
questions  of  law  are  tried.  •  •  •  Except  in 
so  far  as  affected  by  the  appeal,  the  cause  re- 
mains in  the  district  court,  the  primary  forum." 

And  it  was  held  tbat: 

"The  district  court  had  jurisdiction  and  pow- 
er, notwithstanding  the  Judgment,  at  any  time 
prior  to  the  determinatioD  of  the  action  on  ap- 
peal from  the  judgment,  or  prior  to  the  expira- 
tion of  the  time  of  appieal,  to  require  the  hus- 
band to  pay  any  money  necessary  to  enable  the 
wife  to  support  herself  and  to  further  prosecute 
or  defend  the  action." 

In  McBrlde  r.  McBrlde,  supra.  It  was  held, 
wbere  tbe  husband  appealed  from  a  Judg- 
ment granting  a  limited  divorce  to  the  wife, 
tbat  the  action  was  pending  until  the  final 
determination  of  the  appeal,  within  tbe  mean- 
ing of  tbe  statute  authorizing  the  court, 
during  the  pendency  of  tbe  action,  to  make 
orders  directing  tbe  husband  to  pay  such 
Bwns  as  may  be  necessary  to  enable  the  wife 
to  prosecute  or  defend  the  action,  the  court 
saying: 

"Although  a  Judgment,  final  for  the  purposes 
of  an  appeal,  is  entered,  the  action  is  still 
pending.  The  jurisdiction  over  tbe  parties  re- 
mains through  the  further  steps  regularly  taken, 
and  the  action  is  in  no  sense  or  respect  ended. 
By  tbe  terms  of  section  1768  of  the  Code,  tbe  al- 
lowances may  be  made  'from  time  to  time,'  'dur- 
ing the  pendency'  of  the  action,  and  is  described 
'as  necessary  to  enable  the  wife  to  carry  on  or 
defend  the  action.'  That  is  one  of  the  purposes 
to  be_  subserved,  and  the  need  of  it  is  quite  as 
pressing  and  obvious  after  the  judgment  and 
landing  the  appeal  as  before." 

In  that  case  tbe  Judgment  bad  been  in  tbe 
wife's  favor,  but  reasons  equally  as  strong 
require  similar  allowances  where  tbe  Judg- 
ment Is  opposed  to  the  alleged  rights  of  tbe 
wife,  for,  having  the  right  to  have  tbe  un- 
favorable Judgment  reviewed,  the  allowances 
may,  obviously,  be  as  necessary  as  where 
the  Judgment  Is  in  her  favor.  In  order  to  en- 
able ber  to  maintain  tbe  action  until  its 
final  and  conclusive  determination.  And  the 
cases  cited  are  in  line  with  the  general  rule 
upon  the  subject  as  to  the  "pendency"  of  an 
action  after  Judgment,  for  tbe  purpose  of 


a  motion  for  new  trial,  the  commencement 
and  prosecution  of  an  appellate  proceeding, 
or  for  tbe  bearing  of  any  matter  tbat  may 
properly  be  presented  in  tbe  cause  after 
Judgment  Wegman  v.  Chllds,  41  N.  Y.  159 : 
Sweetser  v.  Fox,  43  Utah,  40,  134  Pac.  599,  47 
li.  R.  A,  (N.  S.)  145;  Salt  v.  Cooper,  16  L. 
R.  Cb.  DIv.  644 ;  Ulsbafer  v.  Stewart  71  Pa. 
170;  State  ex  rel.  Jones  v.  Super.  Court,  7S 
Wash.  372,  139  Pac.  42;  Sanford  ▼.  San- 
ford,  28  Conn.  6 ;  Cbapln  v.  James,  11  B.  I. 
S6,  23  Am.  Rep.  412 ;  Bobbins  v.  Bobbins,  138 
Mo.  App.  211,  119  S.  W.  1075 ;  Ellis  v.  Ellis, 
8  L,  R.  Pirob.  Dlv.  188;  Brown  v.  Foss,  16 
Me.  259;  U.  S.  t.  Taylor  (C.  a)  44  Fed.  2; 
M.  &  R.  Furniture  Co.  ▼.  Sampson  (C.  C.)  40 
Fed.  805. 
In  Salt  ▼.  Cooper,  supra.  It  was  said: 
"A  cause  is  still  pending;  even  though  there 
has  been  final  judgment  given,  and  the  court 
has  very  large  powers  in  dealing  with  the  judK^ 
ment  until  it  is  fully  satisfied.  It  may  stay  pro- 
ceedings on  the  Judgment  either  wholly  or  par- 
tially, and  the  cause  is  still  pending,  therefore, 
for  tliis  purpose,  as  it  appears  to  me,  and  must 
be  considered  as  pending,  although  there  may 
have  been  final  judgment  given  in  tbe  action, 
provided  that  Judgment  has  not  been  satisfied. 

It  was  said  in  Wegman  v.  Chllds,  supra, 
tbat  a  "suit  must  be  regarded  as  pending, 
whether  the  same  has  proceeded  to  final 
Judgment  or  not  providing  any  further  Ju- 
dicial action  may  be  required  in  the  snit" 
And  in  Sweetser  v.  Fox,  supra,  the  Utah 
statute,  providing  that  an  action  is  deemed 
to  be  pending  from  tbe  time  of  its  commence- 
ment until  Its  final  determination  upon  ap- 
peal, or  until  tbe  time  for  appeal  has  passed, 
unless  the  Judgment  is  sooner  satisfied,.  Is 
said  to  be  merely  declaratory  of  the  common- 
law  rule  that  an  action  is  pending  in  a  court 
though  Judgment  has  been  recovered  therein, 
as  long  as  such  Judgment  remains  unsatis- 
fied. It  was  held  in  tbat  caae,  however,  that 
after  Judgment  actions  do  not  remain  pend- 
ing for  all  purposes,  but  only  for  the  purpose 
of  enforcing  them  and  to  institute  the  pro- 
ceedings provided  by  law  to  reverse  or  mod- 
ify them.  A  like  statute  in  Oregon  was  con- 
strued tbe  same  way  in  Day  r.  Holland,  16 
Or.  464,  15  Pac.  856. 

In  Ulsbafer  v.  Stewart  supra,  it  was  said 
in  the  opinion  of  tbe  court  delivered  by  Shars- 
wood,  Justice: 

"An  ejectment  removed  by  writ  of  error  to  this 
court  is  still  a  'writ  of  ejectment'  pending." 

And  in  Sanford  v.  Sanford,  supra,  It  was 
held  that  a  suit  was  not  at  an  end  by  tbe 
granting  of  a  nonsuit  "for  tbe  right  to  set  it 
aside  proves  tbat  for  that  purpose  the  suit 
was  still  pending."  In  the  Nebraska  case  of 
Brasch  t.  Brasch,  above  dted,  it  appeared 
tbat  tbe  trial  court  had  dismissed  tbe  action 
of  a  wife  for  divorce,  taxing  the  costs  against 
tbe  husband,  and  awarding  her  the  sum  uf 
$100  for  tbe  costs  and  expenses  incurred  in 
prosecuting  the  suit  An  appeal  was  taken 
from  tbe  latter  part  of  tbe  decree,  and  It  was 
urged  that  tbe  court,  having  dismissed  tbe 
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wife's  action,  was  witboat  authority  to  ren- 
der a  joclgment  against  the  husband  for  the 
costs  and  expenses  of  the  suit  Referring  to 
the  statute  of  Nebraska  permitting  the  court 
In  its  discretion  to  require  the  payment  by 
the  husband  of  any  sum  necessary  to  enable 
the  wife  to  carry  on  or  defend  the  suit  dur- 
ing its  pendency  and  to  decree  costs  against 
either  party,  it  was  held  that  the  contention 
that  the  decree  appealed  from  was  not  ren- 
dered during  the  "pendency  of  the  action" 
within  the  meaning  of  the  statute  was  not 
tenable,  and  it  was  said: 

•^hile  no  proTlsion  of  our  Code  declares  for 
what  length  of  time  an  action  shaU  be  deemed 
pending,  we  think  that  it  jpends  at  least  from  its 
commencement  until  its  final  determination  on 
appeal  or  error,  or  until  the  time  fixed  by  stat- 
ute for  prosecutins  an  appeal  or  an  error  pro- 
ceeding has  expired." 

Many  other  authorities  might  be  cited  to 
the  same  effect.  It  is  clear,  we  think,  that 
the  divorce  action  remained  pending  in  the 
district  court  after  the  judgment  upon  the 
first  trial  dismissing  the  wife's  petition,  for 
the  purpose  of  filing,  hearing,  and  determin- 
ing the  motion  for  new  trial,  and  the  com- 
mencement within  the  time  limited  by  stat- 
ute therefor  of  the  proceeding  In  error  and 
the  prosecution  thereof.  And  there  can  be 
no  doubt  that  at  least  after  the  commence- 
ment of  the  proceeding'  In  error  the  district 
court  would  hare  had  Jurisdiction  and  au- 
thority to  grant  an  order  requiring  the  hus- 
band to  pay  a  reasonable  amount  as  coun- 
sel fees  and  a  reasonable  amount  for  the 
support  of  the  wife  pending  the  error  pro- 
ceeding. Such  an  order  would  have  come 
clearly  within  the  meaning  of  the  statute 
(section  3831)  conferring  authority  upon  the 
court,  in  every  action  brought  for  divorce, 
to  "require  the  husband  to  pay  any  sum  neces- 
sary to  enable  the  wife  to  carry  on,  or  defend 
tbe  action,  and  for  her  support,  and  the  sup- 
port of  the  children  of  the  parties  during  its 
pendency."  As  shown  in  Duxstad  v.  Duxstad, 
sopra,  disposing  of  the  application  for  an  al- 
lowance of  counsel  fees  and  temporary  ali- 
mony pending  the  proceeding  In  error,  there 
is  a  decided  conflict  in  the  authorities  re- 
specting the  right  of  the  appellate  court  to 
make  such  allowances,  but  the  right  of  the 
trial  court,  upon  a  proper  and  sufficient 
showing,  to  provide  for  the  wife's  support 
and  tbe  payment  of  counsel  fees  and  ex- 
penses to  enable  her  to  conduct  or  defend 
the  appellate  proceeding  is  generally  recog- 
nized.   See  1  R.  C.  U  p.  881,  par.  20. 

Bad  the  application  filed  and  acted  upon 
by  this  court  been  presented  to  and  granted 
by  thf  district  court  tbe  allowances  there- 
by made  would  very  clearly  be  covered  by 
this  bond,  and  we  see  no  good  reason  for 


holding  that  the  allowances  made  are  not 
covered  by  the  bond  because  the  order  there- 
for was  made  by  this,  the  appellate  court. 
The  purpose  of  the  order  was  the  same  as 
if  it  had  been  granted  by  the  district  court, 
namely,  to  enable  the  wife  to  carry  on  the 
action  and  provide  for  the  support  of  her- 
self and  child  during  Its  pendency,  and  it 
must  be  held  as  having  the  same  force  and 
effect  within  the  meaning  and  scope  of  the 
bond,  for  although  by  tbe  terms  of  the  order 
alimony  was  allowed  pending  the  proceeding 
in  error,  it  was  manifestly  alimony  pendente 
lite,  since  during  the  period  of  its  allowance 
the  cause  remained  pending  in  the  trial 
court,  and  except  that  the  cause  did  so  re- 
main pending,  the  allowances  could  not  have 
been  made.  It  is  not  necessary  to  hold  that, 
technically,  our  order  was  made  in  the  cause 
brought  or  pending  in  the  district  court; 
though  in  a  broad  sense  it  would  not  be 
improper  to  so  designate  It  It  was  required 
to  be  enforced  by  the  district  court  in  that 
cause,  and  to  that  end  that  court,  when 
finally  disposing  of  the  action,  entered  a 
Judgment  for  the  amount  found  to  be  due 
under  the  order,  and  an  execution  was  there- 
after Issued  upon  the  Judgment  and  returned 
unsatisfied.  To  all  Intents  and  purposes, 
within  the  plain  meaning  and  effect  of  the 
condition  of  the  bond,  although  the  order 
was  made  in  the  proceeding  in  error  by  the 
court  in  which  that  proceeding  was  pending, 
it  was  an  order  made  In  the  cause  for  ali- 
mony and  counsel  fees  pendente  lite. 

So  far  as  the  Judgment  allows  a  recovery 
for  permanent  aUmony  it  must  be  reversed, 
and  in  other  respects  affirmed ;  but  the  error 
relates  only  to  the  amount  of  the  recovery, 
and  can  be  corrected  by  a  modification  of 
the  Judgment  without  a  new  trial,  for  -the 
amount  of  permanent  alimony  Included  in 
the  damages  awarded  is  clearly  set  forth  in 
the  findings.  The  Judgment  will  therefore 
be  modified  by  ellndnatlng  from  the  amount 
thereof  the  sum  of' $1,290  which  was  found 
I  to  be  then  due  as  permanent  alimony,  and 
all  that  part  requiring  the  plaintiff  in  error 
to  pay  $30  each  and  every  month  after  the 
date  of  the  Judgment  until  such  payments 
shall  amount  to  $2,241.80.  This  will  allow 
the  Judgment  to  stand  for  the  sum  of  $918.20. 
As  so  modified,  the  Judgment  will  be  af- 
firmed. The  costs  will  be  apportioned  as 
follows:  Three-fourths  of  the  costs  in  this 
court  including  making  up  the  transcript  of 
the  evidence,  will  be  taxed  against  the  de- 
fendant In  error,  and  one-fourth  against  the 
plaintiff  in  error;  no  costs  to  be  allowed  ei- 
ther party  for  briefs. 

BEARD  and  SCOTT,  JJ.,  concur. 


Digitized  by 


Google 


188 


147  PACIFIC  KBPOBTEB 


(Or. 


(76  Or.  <n)  . 

BOHART  ▼.  PARKEB. 
(Supreme  Court  of  Oregon.    March  23,  1915.) 

1.  FSAUDU££NX   CONVKTANOES  €=3286  —  AD- 
laBSIBILITT   OF   EVIDENCE. 

A  judgment  creditor  of  a  lessor  of  a  farm 
levied  on  personal  property  on  the  farm  loaned 
bv  the  lessor  to  the  lessee,  and  B.  brought  re- 
plevin against  the  sheriff  claiming  title  to  the 
property  levied  on  under  a  transfer  from  the 
lessor.  Defendant  in  replevin  daimed  that  the 
transfer  was  made  with  the  intent  to  defraud 
the  judgment  creditor.  The  lessee  claimed  no 
title  to  the  property.  Held,  that  the  lease  of 
the  farm  offered  in  evidence  by  plaintiff  was 
immaterial  and  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances.  Cent  Dig.  Ww^-^Si,  827-834, 
863-868;  Dec.  Dig.  «S3286.] 

2.  Fraudulent  Cohtktancks  •=9286  —  Ad- 

MISSIBIUTT  OF  ElVIDBNCB. 

In  such  case,  a  release  by  the  lessee  to  the 
lessor  of  a  part  of  the  personal  property  so 
loaned  was  admissible  as  tending  to  show  an 
effort  to  forestall  the  judgment  creditor  in  the 
collection  of  his  judgment 

(Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  M  822-828,  827-834, 
86^^866;  Dec.  Dig.  «=»286.] 

8.  Fbauoulknt  Cortktancks  «s»S0O— Bvi- 

DBKCS— Nona 

In  such  action,  where  there  was  no  di» 
pute  that  certain  notes  were  received  by  the  les- 
sor as  i>art  of  the  consideration  for  the  property, 
such  notes  were  properly  excluded  as  unma- 
teriaL 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  896-003;  Dae.  Dig. 

4.  Fbaudulert  Corvbtanobs  «=a286  —  Evi- 
DENCK— List  or  Pbopebtt. 

In  such  action,  the  exclusion  of  a  list  of 
all  the  property  plaintiff  purchased  from  the 
lessor,  as  Ming  included  in  the  complaint  as 
having  been  already  testified  tOb  and  as  inuna- 
terial,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {$  822-825,  827-834, 
863-866;   Dec  Dig.  «»286.] 

5.  Tbiai.   9=929— Bemabk  of  Coukt— Habv- 
IMBS  Ebbob. 

Where  counsel  was  proceeding  to  argue  a 
ruling  on  evidence  as  to  the  reputation  of  a 
witness,  the  court's  remark  that  he  would  leave 
it  to  the  jury  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  II  80-83,  508;    Dec.  Dig.  «=>29.p 

Department  2.  Appeal  from  Circuit  Coart, 
Lone  County;   Robert  Q.  Morrow,  Judge. 

B^levln  by  W.  A.  Bohart  against  James  0. 
Parker.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

This  Is  an  action  of  replevin.  On  April  8, 
1913,  one  Francis  recovered  a  judgment 
against  Thienes  In  the  sum  of  $383.75.  Exe- 
cution was  issued  by  virtue  of  said  Jndg- 
ment,  and  on  the  10th  day  of  June,  1913, 
was  levied  by  the  defendant,  who  was  sheriff 
of  Lane  county,  upon  certain  personal  prop- 
erty then  claimed  by  plaintiff  Bohart,  by 
serving  notice  on  A.  M.  Brewer,  a  lessee  of 
said  Thienes,  and  attaching  certain  person- 
al property.  Brewer  answered  that  he  had 
in  bis  possession  certain  property  In  which 
Thienes  claimed  some  right  or  Interest,  be- 


ing the  property  sued  for.  Thereafter  the 
defendant  duly  advertised  the  same  for  sale 
to  the  extent  of  the  Interest  had  therein  by 
said  W.  C.  Thienes.  It  Is  further  alleged 
that  the  transfer  of  said  property  was  with- 
out consideration  or  change  of  possession  and 
was  made  with  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  Thienes,  especially 
the  said  Francis  in  the  collection  of  his 
Judgment.  It  Is  admitted  that  Thienes  had 
an  interest  In  said  property  prior  to  June  8, 
1913.  The  action  was  tried  before  a  Jury, 
which  returned  a  verdict  for  defendant. 
From  the  Judgment  entered  thereon  plalntUt 
appeals. 

H.  B.  Slattery,  of  Eugene,  for  appellant 
Fred  E.  Smith,  of  Eugme^  for  reqwndent 

EAKIN,  J.  (after  stating  the  facts  as 
above).  At  the  time  of  the  levy  the  goods 
were  in  possession  of  A.  M.  Brewer.  Plain- 
tiff  claims  that  he  bought  the  property  of 
Thienes  on  the  Sd  day  of  June,  1913. 

[1]  The  first  assignment  of  error  relates 
to  the  refusal  of  the  court  to  admit  In  evi- 
dence Exhibit  B,  being  the  lease  of  the 
farm  by  Thienes  to  Brewer,  which  we  deem 
ImmateriaL  The  only  purpose  of  the  offer 
was  to  show  by  what  arrangement  Thienes 
left  the  property  in  question  with  Brewer. 
Plaintiff  claims  to  have  acquired  the  prop- 
erty from  Thienes,  and  Thienes'  title  Is  not 
questioned. 

[2]  The  second  assignment  is  directed 
against  the  reception  in  evidence  of  Exhibit 
1,  but  it  was  not  prejudicial  to  the  case. 
Brewer's  title  to  the  proi>erty  is  not  in  ques- 
tion, and  the  exhibit  relates  to  the  release 
by  him  of  part  of  the  stock  to  Thienes,  and 
evinces  that  Thienes  and  Brewer  were  ex- 
pecting trouble  or  litigation  with  Francis. 
It  was  competent  tending  to  show  an  effort 
to  forestall  Francis  as  to  the  title  to  the 
stock,  which  had  been  retained  by  him  until 
full  payment  should  be  made. 

[>]  As  to  the  exclusion  of  Exhibits  C  and 
D,  the  court  held  that  the  fact  evidenced  by 
the  notes  was  admitted,  that  there  was  no 
dispute  about  it,  and  that  they  were  receiv- 
ed by  Thienes  as  part  of  the  consideration 
for  the  property.  The  objection  was  proper- 
ly sustained  on  the  ground  that  the  exhibits 
were  ImmateriaL  The  court  excluded  Exhib- 
it F  as  immaterial,  saying: 

"The  witness  has  stated  previously  what  the 
business  relations  between  him  and  Mr.  Bohart 
were.  I  will  let  the  matter  rest  there.  If  the 
defense  justifies  it  you  will  be  afforded  the  op- 
portunity on  rebuttal  to  go  into  the  matter." 

It  does  not  appear  that  plaintiff  was  prej- 
udiced by  their  exclusion. 

[4]  The  refusal  of  the  court  to  receive  in 
evidence  Exhibit  O,  whldi  was  a  list  of  alt 
the  personal  property  Bohart  purchased  from 
Thienes,  is  assigned  as  error.  The  court  rul- 
ed that  it  was  Included  in  the  complaint, 
had  already  been  testified  to,  and  was  Im- 
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material    Said  assignment  la  not  wdl  taken. 

[S]  As  to  asslgmment  No.  8,  the  reputation 
of  a  witness  waa  being  discussed,  and  the 
court  said  he  would  leave  that  matter  to  the 
Jury.  Counsel  was  proceeding  to  argne  wltb 
the  court  as  to  such  ruling  when  the  remark 
was  made  In  answer  to  argument  of  counsel, 
and  was  not  preJudlclaL 

The  motion  of  defendant  for  a  directed 
Terdlct  was  properly  refused-  The  ques- 
tions iiresented  by  the  evidence  were  for  the 
Jury  to  decide. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed. 

MOORE,  O.  J.,  and  McBRIDB  and  BEAM, 
n.,  concur. 


(TC  Or.  tut 

EVEBART  T. 


FISCHER  et  aL 


(Supreme  Coort  of  Oregon.     March  28,  1915.) 

1.  iHTAirTB  «=>80  —  Actions  — AFPOiimomT 

or    GUABDIAR— STATUTOBT     PaOTISIORS. 

L.  O.  L.  H  82,  83,  providing  that  when  an 
infant  ia  a  party  he  shall  appear  by  guardian, 
who  mav  be  appointed  by  the  court,  and  pro- 
viding that  wnen  the  infant  is  plaintiff  the 
guardian  shall  be  appointed  on  hia  application, 
U  ha  be  of  the  age  of  14  years,  and,  if  under 
that  age.  on  the  application  of  a  relative  or 
friend,  are  mandatory,  and  a  guardian  cannot 
be  lei^Uly  appointed  for  an  innint  plaintiff  of 
the  age  of  lo  years  ezoept  on  his -own  motion, 
and  an  order  of  appointment  made  on  the  ap- 
plication of  a  parent  of  the  Infant  is  not  a  legal 
appointmoit. 

[Ed.  Note.— For  other  eases,  see  Infants,  Cent 
Dig.  H  210-221:  Dec.  Dig.  «s>80.] 

2.  iHTAirrB    «=3T7— AonoiM— Pabtt    PUlXH- 
nwr. 

Under  Ii.  O.  L,  i  27,  providing  that  every 
action  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  a  parmt  <dt  an  infant  16 
years  old  may  not  maintain,  either  in  her  par- 
ental capacity  or  as  guardian,  an  action  in  her 
name;  but  the  cause  of  action,  if  any,  is  in 
favor  of  the  infant  himself  and  most  be  prose- 
cuted in  his  name. 

[Ed.  Notau— For  other  cases,  see  Infants,  Cent. 
Dig.  U  19^1M,  231 ;  Dec.  Dig.  «=377.] 

8.  Etidknge  «=3474— OriiaoH  Etidxnck  — 

Basis  or  Opinion. 

A  nonexpert  witness,  who  did  not  see  an 
automobile  truck  in  motion,  but  who  observed 
narks  on  the  pavement  made  by  the  truck,  has 
not  sufficient  ufoimation  on  which  to  base  an 
opinion  of  the  speed  of  the  truck. 

[EU.   Note.— For   other   cases,    see   Bvidenc& 
Cent  Dig.  H  2196-2219 ;  Dec.  I)ig.  «s>474.] 

4.  EviDKNCE  «S9474  —  OPimoH  Btidbnob— 

NoiTSXFEBTa 

A  nonexpert  witness  may  give  an  opinion 
where  the  facts  on  which  to  base  the  opinion 
are  within  his  personal  knowledge  and  consist 
of  phenomena  within  the  range  of  ordinary  com- 
prehension, and  where  the  matter  about  which 
the  opinion  is  given  is  incajrable  of  accurate  de- 
scription before  the  Jury. 

[Ed.   Note.— For   other    cases,    see   EMdence, 
Cent  Dig.  H  2196-2219;  Dec.  Dig.  «=»474.] 

5.  EvioBNCK  «s>608  — Opinion  Bvidbnob  — 
Mattbb  Subject  roa  Opinion. 

The  speed  of  an  automobile  truck  dedndble 
from  marks  made  by  the  truck  on  the  pavement 
is  not  a  matter  for  opinion  or  expert  evidence, 


bat  tiie  Jury  may  alone  make  the  dednctton 
from  the  facts  proved. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  2311;  Dec.  Dig.  <S»S08.1 

In  Bana  On  rehearing.  Granted.'  For- 
mer opinion  modified,  and  Judgment  of  trial 
court  reversed. 

For  former  opinion,  see  145  Fac.  83. 

This  Is  an  action  to  recover  damages  re- 
sulting from  a  collision  between  the  plaln- 
tifTs  minor  son  and  ward  and  an  automobile 
operated  by  the  defendants.  The  defendants 
having  appealed  from  an  adverse  Judgment, 
the  same  was  affirmed  by  department  No.  2 
of  this  court  in  an  opinion  reported  in  145 
Pac.  33.  A  rehearing  was  granted  before  the 
court  in  twna 

The  plaintiff  opens  her  complaint  with  this 
allegation : 

"That  the  plaintiff,  Mary  Everart,  is  the 
mother  of  Clifford  Everart,  a  minor  of  the  age 
of  16  years,  and  resides  with  the  plaintiff  at  her 
home  In  Multnomah  cotmty,  Or.,  and  that  upon 
the  filing  of  this  complaint  by  order  of  the  court 
the  plaintiff,  Mary  EJverart,  was  duly  appointed 
guardian  ad  litem  to  said  minor  for  the  purpose 
of  conducting  this  action." 

After  averring  the  partnerdilp  of  defend- 
ants, the  complaint  goes  on  to  narrate  the 
circumstances  of  the  coUlsion  resulting  In 
the  injury  in  Qaestfon.  Among  other  ele- 
ments of  negligence,  the  plaintiff  charges  the 
defendants  with  operating  their  car  at  an 
excessive  speed  of  at  least  SO  miles  per  hoar. 
The  answer  denies  all  the  allegations  of  the 
complaint  except  the  partnership  of  defend- 
ants and  the  collision  with  the  automobile, 
and  alleges  matter  imputing  to  the  minor 
contribatory  negligence.  This,  in  tarn,  was 
traversed  by  the  reply. 

BURNETT,  3.  (after  stating  tiie  facts  aa 
above).  [1]  Let  it  be  conceded  for  the  moment 
that  the  plaintiff  In  her  capadt?  as  guardian 
coold  maintain  an  action,  for  the  Injury  de- 
scribed. Even  then.  In  view  of  the  issues 
raised  by  the  answer,  it  became  necessary 
for  her  to  prove  her  conventional  identity. 
She  had  to  establish  her  disputed  guardian- 
ship.   It  la  said  in  section  32,  K  O.  L.: 

"When  an  infant  is  a  party,  he  shall  appear 
by  guardian,  who  may  be  appointed  by  the  court 
in  which  the  action  is  brought,  or  by  a  Judge 
thereof,  or  a  county  Judge." 

It  is  further  laid  down  in  the  following 
section: 

"The  guardian  shall  be  appointed  as  follows: 
(1)  When  the  infant  ia  plaintiff,  upon  the  ap- 
plication of  the  infant,  if  he  be  of  the  age  of 
fourteen  years;  or  if  under  that  age,  upon  the 
application  of  a  rdation  or  friend  of  the  infant" 

As  the  only  proof  of  the  disputed  allega- 
tion already  quoted  the  plaintiff  offered  an 
order  of  the  circuit  court  made  up<m  the 
motion  of  the  plaintiff  herself  for  her  own 
appointment  as  such  guardian,  and  the  conrt 
admitted  It  despite  the  objections  of  the  de- 
fendants. The  statute  having  prescribed  the 
rnle  in  sadi  cases,  it  is  incumbent  upon  the 


4B>For  ellMr  ea«M  ■••  mud*  tople  and  KBT-NOUBBB  la  all  Ksy-Nnmbared  Dlsflst*  aB4  ladaxw 

Digitized  by  VjOOQ  IC 


190 


l*r  PACIFIC  REPORTER 


(Or. 


court  to  observe  Its  mandates,  and  a  guardi- 
an could  not  be  legally  appointed  for  a  minor 
of  the  age  of  16  years  except  upon  bis  own 
motion.  As  said  in  Jobns  t.  Marlon  County, 
4  Or.  46,  49: 

"Under  the  statute  the  court  has  no  power 
over  the  subject  until  a  petition  of  the  prescrib- 
ed character  *  *  *  is  presented.  ,and  it  is 
necessary  that  the  record  should  show  affinna- 
tively  that  jurisdiction  has  been  thus  acquired, 
or  the  proceeding  cannot  be  sustained." 

The  order  of  the  court  being  tbe  only  evi- 
dence of  tbe  guardlansblp  of  plaintiCT,  she 
utterly  failed  to  prove  her  disputed  allegation 
on  that  point  In  Goodale  Lumber  Co.  v. 
Shaw,  41  Or.  544,  69  Pac.  546,  tbe  plaintiff 
corporation  alleged  Ita  corporate  existence 
in  an  action  to  recover  on  a  promissory  note. 
Tbe  defense  considered  in  the  opinion  was 
tbe  general  issue,  and  tbe  conrt  there  held 
tbat  tbe  articles  of  Incorporation  offered 
were  not  sufficient  to  prove  tbe  averment 
mentioned  and  tbat  a  nonsuit  should  have 
been  granted.  See,  also,  Porter  v.  Hannibal 
&  St  Joseph  R.  R.  Co.,  60  Mo.  160. 

[2]  Moreover,  it  is  not  a  question  of  a  plea 
of  abatement  Tbe  issue  is  whether  the  con- 
ventional character  who  complains  has  any 
cause  of  action  at  all.  The  statute  has  said, 
in  section  27,  L.  O.  It.,  that  "every  action 
shall  be  prosecuted  in  tbe  name  of  tbe  real 
party  in  Interest"  Tbe  plaintiff  has  no  legal 
grievance  against  the  defendants  either  in 
her  maternal  capacity  or  In  her  character  as 
guardian.  Tbe  cause  of  action,  if  any  exists, 
is  one  in  favor  of  the  minor  himself,  and 
must  be  prosecuted  in  bis  name.  Tbe  situa- 
tion is  analogous  to  one  in  which  Brown 
would  seek  to  enforce  a  cause  of  action  exist- 
ing in  favor  of  Smith.  Tbe  general  Issue 
would  raise  the  question,  and,  upon  tbe  facts 
appearing  as  illustrated,  Judgment  for  tbe  de- 
fendant would  necessarily  follow.  A  Judg- 
ment for  or  against  Mary  Everart  either  as 
guardian  or  as  mother  of  Clifford  Everart 
would  not  bar  any  subsequent  action  In  his 
name  for  the  same  injury. 

[3]  Another  assignment  of  error  rests  upon 
allowing  a  young  lady  witness  named  Lottie 
Hatfield  to  give  her  opinion  about  tbe  speed 
of  tbe  automobile.  She  did  not  see  tbe  vehi- 
cle in  motion  nor  appear  upon  tbe  scene  until 
some  time  after  the  accident  had  happened. 
She  testified,  in  substance,  tbat  behind  it  and 
in  tbe  direction  from  which  the  automobile 
came  she  observed  two  black  streaks  upon 
tbe  pavement ;  and,  baving  said  in  answer  to 
a  question,  "Well,  1  know  pretty  well  about 
tbe  speed,"  she  was  asked  if  she  would  be 
able  to  approximate  tbe  speed  of  tbe  car 
from  the  marks  it  left  in  stopping.  She  an- 
swered affirmatively  and  proceeded  to  say,  "I 
should  judge  from  tbat  about  30  miles  an 
hour,  by  tbe  depth  of  the  bums."  It  is  In- 
sisted tbat  it  was  error  to  allow  her  to  give 
her  expert  opinion  upon  tbe  speed  of  the 
automobile  from  tbe  data  presented.  Conced- 
ing (bat  ft  was  a  matter  calling  for  opinion 


evidence,  tbe  conditions  were  not  adequate 
grounds  upon  which  any  expert  could  form 
an  estimate.  The  mere  marks  upon  the  pave- 
ment did  not  constitute  a  sufficient  basis  for 
that  kind  of  testimony.  The  ultimate  object 
of  the  inquiry  on  tbat  point  was  the  speed  of 
tbe  vehicle.  It  is  reasonable  that  if  a  very 
heavily  loaded  car  with  wheels  roug^  locked 
were  propelled  along  a  pavement  at  a  very 
slow  rate  of  speed,  marks  would  be  left  be- 
hind. Again,  the  condition  of  the  tires  and 
of  tbe  street  as  to  being  rough  or  even  would 
influence  tbe  question.  Naturally  a  very 
smooth  tire  upon  a  very  smooth  surface^ 
which.  In  turn,  might  be  affected  by  a  condi- 
tion of  dampness  or  frost,  would  result  in 
but  a  faint  marking.  A  variance  In  smooth- 
ness of  either  the  tire  or  the  pavement  would 
produce  different  resulta  There  was  no  tes- 
timony about  any  such  conditions,  or  at  least 
none  of  them  were  suggested  to  or  mentioned 
by  the  witness.  Consequently  tbe  foundation 
for  expert  testimony  did  not  exist 

[f]  It  is  laid  down  in  many  cases  that, 
where  a  person  has  an  opportunity  to  observe 
the  movement  of  any  vehicle,  be  may  give  an 
opinion  as  to  its  speed  at  the  time;  It  not 
being  a  matter  of  expert  testimony.  It  is  be- 
lieved that  tbe  principles  allowing  a  nonex- 
pert witness  to  give  an  opinion  may  be  thus 
stated:  (1)  Tbe  facts  upon  which  be  bases 
his  opinion  must  be  within  tbe  personal 
knowledge  and  observation  of  the  witness; 

(2)  they  must  consist  of  phenomena  wltliin 
tbe  range  of  ordinary  comprehension;    and 

(3)  tbe  matter  about  which  the  opinion  is 
given  must  be  incapable  of  accurate  repro- 
duction or  description  before  tbe  jury.  By 
virtue  of  this  criterion,  such  witnesses  are  al- 
lowed to  give  their  opinions  as  to  the  Identity 
of  persons  and  things,  as  to  appearance  of 
anger  or  pleasure  in  the  countenance  of  the 
people  they  obseire,  and  the  like.  The  gener- 
al rule  Is  that  witnesses  must  testify  as  to 
matters  within  their  personal  knowledge. 
Opinion  evidence  is  in  tbe  nature  of  an  excep- 
tion to  this  precept  Rogers  on  Expert  Testi- 
mony (2d  Ed.)  {  6,  quotes  from  the  case  of 
Muldowney  v.  Illinois  Central  Ry.  Co.,  86 
Iowa,  473,  a  succinct  canon  on  the  subject  as 
follows: 

"The  opinion  of  witnesses  possessing  peculiar 
skill  is  admissible  whenever  the  subject-matter 
of  inquiry  is  such  that  inexperienced  persons 
are  unlikely  to  prove  capable  of  forming  a  cor- 
rect judgment  upon  it  without  such  assistance ; 
in  other  words,  when  it  so  far  partakes  of  the 
nature  of  a  science  as  to  require  a  course  of 
previous  habit  or  study,  in  order  to  the  attain- 
ment of  a  knowledge  of  it;  and  that  the  opin- 
ions of  witnesses  cannot  be  received,  when  the 
inquiry  is  into  a  subject-matter,  the  nature  of 
which  is  not  such  as  to  require  any  particular 
habits  or  study,  in  order  to  qualify  a  man  to 
understand  it.  *  *  *  If  the  relations  of  facts 
and  their  probable  results  can  be  determined 
without  especial  skill  or  study,  the  facts  them- 
selves must  be  given  in  evidence,  and  tbe  con- 
clusions or  inferences  must  b«  drawn  by  tbe 
jury." 
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In  Cook  T.  Stlmson  Mill  Co.,  41  Wash.  314, 
83  Tac  419,  the  court  bad  under  considera- 
tion an  action  for  personal  injuries  suffered 
by  tlie  plaintiff  in  the  wreck  of  a  logging 
train,  tbe  speed  of  which  was  Involved.  The 
trial  court  had  admitted  the  testimony  of  .a 
biakeman  and  a  fireman,  each  of  about  2V^ 
years'  experience,  who  visited  tbe  scene  of 
tbe  wreck  some  time  after  it  bad  happened. 
It  seems  that  tbe  train  was  composed  of  cars 
loaded  with  logs,  and  tbe  engineer  in  round- 
ing a  earye  discovered  some  cattle  on  tbe 
tHek  near  at  band.  Deeming  It  tbe  best 
policy  to  run  through  tbem  swiftly  rather 
than  undertake  to  stop,  he  speeded  up  tbe 
train,  which  left  tbe  track,  resulting  in  tbe 
logs  Blipplng  forward  and  forcing  the  ten- 
der against  the  locomotlre.  Some  of  them 
also  slid  past  the  engine  so  far  as  to  be 
even  with  the  forward  end.  Based  upon 
tfaelr  obserratlon  of  tiie  situation  as  thus  de- 
scribed, the  witnesses  gare  an  opinion  about 
tbe  speed  of  tbe  train.  Commenting  upon 
this  testimony,  tbe  court  said: 

"It  seems  to  ua  that  the  foregoing  testimony 
was  incompetent  and  should  have  been  excluded. 
It  citlrar  requires  no  expert  knowledge  to  en- 
able one  to  draw  an  inference  as  to  the  rate  of 
speed  of  a  train  from  the  conditions  aorround- 
ing  a  wreck  caused  by  it,  or  the  witnesses  in 
tbia  case  were  not  shown  to  possess  such  expert 
knowledge.  In  the  former  case,  any  inference  to 
be  drawn  was  tor  the  jury  alone,  and  tbe  testi- 
mony would  be  incompetent  In  the  latter  case, 
tlie  witnesses  themselves  were  incompetent,  and 
their  testimony  should  have  been  excluded. 
Furthermore,  ul  the  conditions  attending  upon 
tbe  stopping  of  the  trains  were  not  known  to 
tbe  witnesses,  nor  were  they  embodied  in  the 
questions  propounded  to  them.  Whether  an  ef- 
fort was  made  to  stop  tbe  train,  or  whether  it 
was  thrown  full  speed  ahead,  and  whether  all 
the  troclu  left  the  track  at  the  same  time, 
would  necessarily  have  an  important  bearing 
on  the  wreckage  produced  by  tbe  stoppage  of 
tbe  train;  and  yet  these  facts  were  wholly  un- 
known to  the  witnesses  and  were  not  taken  into 
consideration  by  them  in  forming  the  expert 
opinion.  Tbe  question  here  involved  was  not 
tbe  rate  of  speed  of  a  train  which  a  witness 
sees  in  motion,  and  has  an  opportunity  to  ob- 
serve, nor  the  distance  in  which  a  train  may  be 
stopped  under  ordinary  conditions,  nor  any  oth- 
er question  relating  to  the  ordinary  operation 
of  trains,  or  the  duties  of  trainmen,  with  which 
railroad  men  are  presumed  to  be  familiar.  Tbe 
conditions  were  abnormal  and  unusual,  and  it 
certainly  cannot  be  said  that  a  few  months'  ex- 
perience around  a  logging  camp,  or  a  couple  of 
years'  experience  in  braking  or  firing  of  itself, 
qnalifies  one  to  express  an  opinion  in  such  a 
case.  If  expert  testimony  is  competent  at  all  to 
establish  the  rate  of  speed  in  a  case  like  this, 
soch  testimony  must  come  from  witnesses  whose 
knowledge  is  derived  from  the  observance  of 
similar  wrecks  under  similar  circumstances, 
where  the  witnesses  are  familiar  with  the  causes 
which  produced  them." 

Tbe  court  reviewed  tbe  authorities  at  some 
length  and  reversed  tbe  case  on  tbe  error 
arising  from  admitting  the  opinion  of  wit- 
nesses. In  so  doing  it  quotes  with  approval 
from  Briggs  v.  Minneapolis  St.  Ry.  Co.,  52 
Hhm.  30,  53  N.  W.  1019.  tbe  foUowlng  lan- 
guage: 


"Courts  have  gone  far  enough  in  subjecting 
life,  liberty,  and  property  to  the  mere  specula- 
tive opinions  of  men  claiming  to  be  experts,  and 
we  are  not  disposed  to  extend  the  rule  into  the 
field  of  mere  hypothetical  conjecture,  which,  in 
a  case  like  the  present,  must  necessarily  have 
been  so  uncertain  and  nnreliaUe  as  to  be  pure- 
ly conjectural,  and  utterly  unsafe  for  dther 
court  or  jury  to  adopt" 

Mr.  Justice  Bean,  in  State  v.  Barrett,  33 
Or.  194,  195,  64  Pac  807,  80S,  uses  this  Un- 
guage: 

"As  a  general  rule,  a  witness  must  testify  to 
facts,  and  not  conclusions  or  opinions.  It  is 
the  duty  of  the  jury,  and  not  the  witness,  to 
draw  inferences  from  the  evidence,  and  form 
opinions  from  the  facts  presented.  The  cases 
in  which  the  opinions  of  witnesses  are  allowed 
constitute  exceptions  to  thia  rule,  founded  on 
tbe  ground  of  necessity,  because  the  facts  can- 
not be  presented  or  depicted  to  the  jury  pre- 
cisely as  they  appeared  to  the  witness,  and  it  is 
impracticable,  from  the  nature  of  the  subject, 
for  bim  to  relate  the  facts  without  supplement- 
ing their  description  with  his  conclusions.  First 
National  Bank  v.  Fire  Ass'n,  33  Or.  172  [50 
Pac  568],  53  Pac.  8.  Such  are  questions  as  to 
the  identity  of  persons  or  things;  the  age, 
health,  physical  condition,  and  appearance  of  a 
person ;  tbe  lapse  of  time ;  the  dimensions  and 
quantities  of  tilings;  and  many  other  instances 
in  which  it  is  impossible  to  detail  the  facts 
without  the  use  of  language  which  necessarily 
implies  tiie  conclusion  or  opinion  of  tbe  witnesa. 
[Citing  authorities.]  But  the  books  all  agree 
that  such  opinion  evidence  is  never  admissible 
if  all  the  pertinent  facts  can  be  sufficientiy  de- 
scribed and  detailed  to  tbe  jury  so  as  to  enable 
it  to  draw  its  own  inferences  and  conclusions 
therefrom." 

The  doctrine  of  State  ▼.  Jennings,  48  Or. 
483,  87  Pac  524,  89  Pac.  421,  la  to  the  effect 
that,  where  the  facts  observed  by  the  witness 
can  be  accurately  stated  to  a  Jury,  the  evi- 
dence should  be  limited  to  such  a  recital, 
and  tbe  witness  should  not  be  permitted  to* 
state  bis  deductions  from  such  facts.  In 
Mott  T.  Detroit,  etc.,  Ry.  ,Co.,  120  Micb.  127, 
79  N.  W.  3,  it  is  held  In  purport:  The  fact 
that  one  has  observed  bodies  move  and  in 
motion  a  good  many  times,  and  has  seen 
horses  trot  and  run,  does  not  show  that  he 
has  bad  sufficient  experience  to  give  bis 
opinion  'as  to  tbe  rate  of  speed  a  band  car 
was  going  when  a  collision  occurred  between 
it  and  a  buggy,  where  he  heard  the  car  ap- 
proach, but  did  not  see  it  In  Wright  v. 
Crane,  142  Mich.  608,  106  N.  W.  71,  tbe  rule 
is  thus  in  substance  stated:  A  witness  who 
testifies  that  an  automobile  approaching  in 
the  darik  made  no  noise  heard  by  bim,  that 
when  running  at  a  high  rate  of  speed  it 
makes  but  little  noise,  and  that  when  run- 
ning at  a  low  rate  of  speed  it  makes  much 
noise,  is  not  competent  to  estimate  the  speed 
of  the  vehicle.  In  Williams  t.  Kansas  City, . 
etc.,  R.  Co.,  96  Mo.  275,  9  S.  W.  573,  tbe 
question  was  about  the  speed  of  a  train 
which  collided  with  other  cars.  A  witness 
who  heard  the  noise  of  the  collision  gave  bis 
opinion  as  to  tbe  speed  of  tbe  train.  Tbe 
court  says: 

"This  witness  appears  to  have  been  at  his  Bta< 
ble  at  the  time  of  the  accident,  and  tbe  only  in* 
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(erenc*  from  Us  evldeno*  la  that  he  did  not 
see  the  can  when  they  came  together.  He 
heard  the  jam,  and  from  that  alone  makes  his 
estimate  of  the  rate  of  spMd.  •  •  •  Whilst 
the  rate  of  speed  of  an  engine  or  car  may  be 
shown  by  tiie  opinion  of  witnesses  who  saw  the 
engine  or  car  in  motion,  still  sudi  evidence 
seems  to  be  admitted  on  the  ground  that  the 
estimate  involves  the  consideration  of  many 
circumstances  which  cannot  be  accurately  or 
folly  detailed.  Hence  the  conclusion  drawn  by 
the  witness  from  the  circumstances  is  admit- 
ted. It  is  hot  the  opinion  of  the  witness.  Such 
an  opinion  formed  by  a  nonexpert  solely  from 
hearing  the  Jam  of  the  cars  is  of  no  value,  and 
we  condude  entitled  to  no  consideratim.  The 
witness,  if  not  an  expert,  ought  to  have  before 
his  mind  and  eye  something  more  than  the  noiae 
made  by  the  Jam  of  the  cars  to  entitle  his  opin- 
ion of  the  rate  of  speed  of  the  car*  to  any  con- 
sideration.'' 

It  is  laid  down  anbatantially  In  Campbell 
▼.  St.  Louis  &  Suburban  By.  Co.,  175  Ma 
161,  76  S.  W.  86,  that,  on  the  mere  showing 
that  a  person  bad  tor  20  yean  the  common 
experience  of  a  city  man  traveling  on  street 
cars,  he  was  not  competent  to  give  an  opin- 
ion as  to  the  speed  of  a  car,  based  on  the 
noise  beard  at  a  distance  of  more  than  120 
tbet 

[I]  In  this  case  the  witness  Lottie  Hat- 
field, aa  stated,  did  not  see  tbe  car  in  motion 


nor  witness  the  accident  Tbe  only  drcnm- 
stance  upon  which  she  bases  her  opinion  la 
the  existence  of  two  black  streaks  on  tbe 
pavement — something  wblcib  la  a  common  oc- 
cnrrence  In  any  city  where  antomoblles  are 
naed.  In  onr  Judgment  It  was  not  a  matt^ 
for  opinion  or  expert  evldoice  becanse  It  did 
not  Involve  anything  of  science  or  technical 
learning.  Q%e  Jnry  was  qnlte  as  compet^it 
to  Judge  of  tbe  speed  of  the  car  from  tliat 
drcnmstanoe  as  a  young  girl  wbo  baa  not 
shown  herself  to  be  particularly  BhlUed  In 
the  use  or  observation  of  motor  vehlidee.  In 
brief,  If  she  bad  seen  the  car  In  motion  at 
the  time  of  tbe  accident,  abe  cbtild  have  giv- 
en her  opinion  aa  a  lay  witness  about  Its  rate 
of  speed.  Aa  ber  testimony  on  that  pcdnt, 
however.  Involved  a  deduction  from  the  clr> 
cnmstantial  evidence  of  tracks,  It  was  not 
for  ber,  but  for  tbe  Jury  alone^  to  make  that 
or  any  dedoctton.  Moreover,  It  It  could  be 
ctmsldered  a  matter  authorizing  <^nlon  evl- 
doice,  there  was  not  sofflcioit  data  disclosed 
by  the  testimony  to  authorise  an  opinion 
from  evoi  tbe  most  learned  on  sncb  subjects. 
These  considerations  lead  to  a  recession 
from  tbe  fbrmer  opinion,  and  a  reversal  of 
the  judgment  of  the  court  below. 
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(SnpKine  Goart   of   Washington.     March   81, 
1915.) 

1.  PsosnTTTCioN  •=92— Dkicnse— Statutb. 

In  a  prosecution  nndw  B«m.  &  BaL  Code, 

L2440,  making  it  felony  to  place  any  female 
a  house  of  prostitution  with  intent  that  she 
lead  the  life  of  a  prostitute,  it  is  no  defense 
that  the  woman  was  of  previously  unchaste 
dtaracter. 

[Ed.  Note.— For  other  cases,  see  Proatitation, 
Dec.  Die  «s>2.] 

2.  Pbobtitutiow  «s34— Khowixdob  ov  Db- 

■BKDAIIT^-SUTnOIBNCT   Or  BTIDBKOB. 

Evidence  held  sufficient,  in  a  prosecution 
tor  placing  a  female  in  a  house  of  prostitution, 
denounced  by  Rem.  &  BaL  Code,  {  2440,  to  sus- 
tain findings  that  defendant  knew  the  woman 
was  a  prostitnte,  and  that  she  gave  him  jMurt  of 
her  earnings. 

[Ed.  Note.— For  other  cases,  see  Proatitation, 
Cent.  Dig.  |  4;  Dec  Dig.  «=»  4.] 

8.  Pbostitutiow    «=>B— DKrKNBBS— QxTBsnon 
o»  Fact. 

In  a  proaecntion  under  Rem.  &  BaL  Code, 

L2440,  maUnc  it  felony  to  place  any  female 
a  house  of  prostitution  with  intent  that  she 
lead  the  life  of  a  prostitute,  the  question  wheth- 
er the  money  given  defendant  by  the  woman 
was  in  payment  of  a  debt  was  for  the  Jury 
mder  all  the  evidence. 

[Ed.  Note.— For  other  caaoa,  see  Proatitntion, 
Coit.  Dig.  i  5;  Dec  Dig.  «S3S.] 

4.  PaoaiiTUTiow  «=3l  —  Statdtb— Cohstbuo- 

TICK— "Plaob." 

Under  Bern.  &  BaL  Code,  i  2440,  making 
it  felony  to  place  any  female  in  a  house  of  proa- 
titntion with  intent  that  abe  lead  the  life  of 
a  praatituta,  "plaoe"  does  not  implr  any  ele- 
ment of  moral  or  physical  compulsion;  the 
mere  furnishing  the  woman  of  an  opportunity 
to  ply  her  trade  is  enough. 

[Ed.  Note.— For  other  casee,  see  Prostitution, 
Cent.  Die.  U  1,  2;  Dec.  Dig.  «s»l. 

For  other  deflnitiona,  aee  Words  and  Phraaea, 
First  and  Second  Seriea,  Place.] 

fi.  Cbixinai.  Law  4=»T87  —  Tbiai>— Faxi.T7se 

TO  IWafTHrtlOT— SXATtTTB. 

In  a  prosecution  for  placing  a  female  in  a 
house  of  prostitution,  where  toe  court  failed 
to  instruct  that  defendant's  failure  to  testify 
could  give  rise  to  no  inference  of  guilt,  as  pro- 
vided by  Bern.  &  BaL  Code,  (  2148,  the  fail- 
ore  was  reversible  error,  the  statute  being  man- 
datory. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |t  1902,  1903;  Dec.  Dig.  «s> 
787.] 

Department  1.  Appeal  from  Superior 
Court,  Lincoln  County;  Jos.  Sessions,  Judge. 

J.  A.  Hanes  waa  convicted  of  crime,  and 
he  appeals.    Reversed  and  remanded. 

R.  K.  Dye,  of  Davenport,  for  appellant 
Jaai  S.  Freece  and  O.  A.  Pettijobn,  both  of 
Davenport,  for  the  State. 

CHADWICE,  J.  Appellant  In  this  case  was 
diarged  with  Uie  crime  of  placing  a  female 
in  a  honse  of  proatitation  with  intent  that 
snch  finale  should  live  a  life  of  prostitu- 
tion. Bern.  &  Bal.  Code,  |  2440.  He  was 
eonrlcted,  and  brings  his  case  here  alleging 
a  Biunber  of  errors. 

[1]  It  is  first  contended  that,  whereas  the 


proof  shows  that  the  woman  was  In  &ct  a 
prostitnte,  there  could  be  no  crim&  What- 
ever may  be  the '  rale  elsewhere,  we  think 
onr  statute  is  sufficiently  broad  In  terms  to 
Include  a  case  of  this  kind.  It  is  said: 
"Bvery    person    who    shall    place    a    female 

*  *    *    in   a   house   of   prostitution   with   in- 
tent that  she  shall  live  a  life  of  prostitution 

♦  ♦    •    shaU  be  punished.    •    ♦    •^' 

Statutes  are  not  uncommon  which  pro- 
vide that  a  person  shall  be  guilty  of  a  crime 
If  he  places  a  female  in  a  public  resort  for 
the  purpose  of  leading  her  into  a  life  of 
prostitution.  It  is  upon  such  statutes  and 
authority  and  cases  following  them  that  ap- 
pellant rests  his  contention.  Under  our 
statute  it  is  no  defense  to  show  that  the 
woman  was  of  unchaste  character. 

[2,  S]  It  Is  further  contended  that  the 
proof  is  not  sufficient  to  show  that  the  place 
mentioned  is  a  place  of  prostitution.  Appel- 
lant was  the  keeper  of  a  livery  stable,  where 
he  had  a  room  or  rooms.  It  is  not  denied 
that  the  woman  consorted  with  him  and  was 
at  least  a  loiterer  about  his  place.  He  in- 
sists that  be  had  no  knowledge  of  any  other 
acts  of  prostitution  committed  by  her,  al- 
though it  seems  to  be  established  by  com- 
petent evidence  that  she  piled  her  trade  at 
will.  We  think  there  is  testimony  sufficient 
to  sustain  the  findings  of  the  Jury  that 
appellant  did  in  fact  know  that  the  woman 
was  practicing  prostitution  for  money,  and 
that  she  gave  appellant  a  part  of  her  earn- 
ings. It  was  for  the  Jury  to  say  whether  ap- 
pellant's contention  that  the  money  was  giv- 
en him  In  i>ayment  of  a  debt  was  a  truth- 
ful statement,  considering  all  of  the  other 
facts  and  circumstances  in  the  case,  includ- 
ing his  knowledge  of  her  character. 

[4]  Appellant  requested  the  following  In- 
struction: 

"The  word  'place,'  as  used  in  the  information 
in  this  case,  means  'to  fix,  to  locate,  to  settle,' 
and  before  you  can  find  the  defendant  guilty 
as  charged  in  the  information,  yon  must  find 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant,  J.  A.  Hanes,  by  some  af 
firmative  action  or  conduct  on  his  part  amount 
ing  to  at  least  moral  restraint  caused  Anni^ 
Sockenticken  to  enter  his  place  of  residence  or 
livery  bam  with  the  intent  that  the  said  Anni« 
Sockenticken   should  live  thereafter  a  life  of 

S restitution.  And  in  this  connection  you  are 
istructed  that  a  common  prostitute  is  a  wo- 
man wlio  offers  her  body  to  indiscriminate  in- 
tercourse with  men." 

Appellant  contends  that  the  word  "place" 
has  a  meaning  more  extended  than  a  mere 
invitation  to  remain  at  a  place;  that  it  im- 
plies a  restraint,  either  physical  or  moraL 
The  law  has  no  such  restricted  meaning. 
The  object  of  the  statute  is  to  suppress  the 
practice  of  prostitution,  and  to  place  a  female 
In  a  bouse  of  prostitution  means  the  fur- 
nishing of  a  place  and  opportiinity.  The 
subdivision  of  the  statute  under  which  ap- 
pellant is  charged  does  not  imply  the  ele- 
ment of  force,  either  physical  or  moraL  It 
will  be  noticed  that  the  statute,  after  defla- 
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Ing  the, crime  of  wblch  appellant  Is  Chargedi 
continues: 

"Or  who  shall  compel  any  female  to  reside 
with  him  or  with  any  other  person  for  immoral 
purposes,  or  for  the  purposes  of  prostitution, 
or  shall  compel  any  such  female  to  reside  in  a 
houae  of  prostitution  or  to  live  a  life  of  prosti- 
tution."    Subdivision  1,  {  2440. 

l^e  statute  Is  in  the  disjunctive.  A  per- 
son may  be  guilty  of  a  crime  If  committed 
in  any  of  tbe  ways  covered  by  the  statute. 

Other  errors  are  assigned.  They  do  not 
go  to  the  merits,  and  are  not  likely  to  recur 
on  a  new  trial. 

Although  the  record  la  otherwise  clear  of 
error,  the  case  must  be  reversed  and  remand- 
ed for  a  new  trial. 

[S]  The  court  did  not  instruct  the  Jury  as 
directed  by  the  statute  (Rem.  &  Bal.  Code,  § 
2148),  wherein  It  is  made  the  duty  of  the 
court  to  instruct  that  no  Inference  of  guilt 
shall  arise  against  the  accused  If  be  fall  or 
refuse  to  testify  as  a  witness  in  his  own  be- 
half. 

It  was  held  in  linbeck  t.  State,  1  Wash. 
336,  25  Pac.  452,  and  State  v.  Myers,  8  Wash. 
1T7,  35  Paa  580,  756,  that  this  statute  is 
mandatory,  and  that  it  is  the  duty  of  the 
trial  Judge  to  so  instruct  the  Jury;  that  a 
failure  to  do  so  is  reversible  error. 

An  engaging  and  persuasive  argument  Is 
made  by  the  prosecuting  attorney,  in  which 
we  are  asked  to  overrule  our  former  hold- 
ings. If  the  matter  were  an  original  ques- 
tion, we  would  be  Inclined  to  consider  some 
of  the  reasons  urged  in  support  of  his  argu- 
ment The  cases  cited  followed  the  letter  of 
the  statute  which  says,  "It  shall  be  the 
duty."  They  have  been  followed  In  the  fol- 
lowing cases:  SUte  v.  Crotts,  22  Wash.  245, 
60  Pac.  403;  State  v.  Douette,  31  Wash.  19, 
71  Pac.  556;  State  v.  Bennett,  71  Wash.  673, 
129  Pac.  409. 

The  Myers  Case  was  decided  in  1894. 
Eleven  sessions  of  the  Legislature  have  con- 
vened since  that  time.  If  the  statute  was 
not  intended  by  the  Legislature  to  bear  the 
construction  which  the  court  put  upon  it, 
there  has  been  ample  opportunity  to  correct 
it  The  Legislature  has  not  done  so.  We 
must  presume,  therefore,  that  the  construc- 
tion given  the  statute  by  the  court  has  the 
sanction  of  the  lawmaking  body.  For  the 
reason  assigned  we  reaffirm  that  holding,  and 
order  the  case  remanded  for  a  new  trial. 

MORRIS,  MOUNT,  PARKER,  and  HOL- 
COMB,  JJ,,  concur. 


(84  Wash.  60T) 

STATE  V.  RUSSELL.    (Na  12574.) 

(Supreme  Court  of  Washingtoo.    March  31, 
1915.) 

1.  Embezzlement    «=>16— Misappbopriation 
—Statutes. 

Uuder  Rem.  &  Bal.  Code,  S  2601,  provid- 
ing that  any  person  havinK  property  in  his  pos- 
session as  agent  or  trustee  of  another,  who  ap- 


propriates it  to  his  own  use,  shall  be  truiltr  of 
larceny,  and  section  2602,  providing  that  it  shall 
be  no  defense  that  accused  was  entitled  to  a 
commission  out  of  the  money  appropriated  for 
collecting  it.  and  that  it  shall  not  be  larceny 
for  any  agent  to  retain  his  reasonable  collec- 
tion fee,  defendant  whose  own  testimony,  as 
well  as  the  other  evidence,  showed  that  he  re- 
ceived money  from  prosecuting  witnesses  to  pay 
on  the  price  of  land,  on  the  understanding  that 
he  should  receive  no  commission,  and  who  ap- 
propriated it  to  his  own  use,  was  guilty  of  lar- 
ceny; the  reasonable  value  of  his  services  being 
wholly  imitaaterial,  and  not  a  defense. 

[Ed.  Note. — For  other  cases,  see  Embeizle- 
ment.  Cent  Dig.  {§  17,  18,  21;  Dec  Dig,  «=» 
16.] 

2.   EUBEZZLEMERT       4=s>48— FbOSBOTJTIOH— IlT- 

ST^ucnoN. 

An  instruction  that  if  defendant  withheld 
or  appropriated  to  bis  own  use  the  money  de- 
scribed in  the  information,  under  a  claim  of  ti- 
tle made  in  good  faith  and  a  belief  that  he  was 
legally  entitled  thereto,  he  could  not  be  con; 
victed,  was  as  favorable  to  defendant  as  his  own 
testimony  that  he  was  to  receive  no  compensa- 
tion warranted. 

■  [E!d.  Note.— For  other  cases,  see  Embezzle- 
ment Cent  Dig.  if  72-75;    Dec.  Dig.  «=>48.] 

Department  2.  Appeal  from  Superior 
Court,  Stevens  County ;    Bruce  Blake,  Judge. 

Henry  Russell  was  convicted  ..of  larceny, 
and  he  appeals.   Affirmed. 

Jesseph  &.  Bourland,  of  ColviUe,  for  appel- 
lant John  B.  Slater  and  J.  A.  Rochford, 
both  of  Colvllle,  for  the  State. 


ELLIS,  J.  The  defendant  was  tried  for 
the  crime  of  larceny,  as  defined  by  sectloD 
2601,  Rom.  &  Bal.  Code,  upon  an  inlormatlo'n 
charging: 

"That  on  '  or  about  the  15th  day  of  March. 
1912,  in  the  county  of  Stevens  and  state  of 
Washineton,  the  said  defendant,  Henry  RusseU, 
then  and  there  beins.  and  then  and  there  having 
In  his  possession,  and  in  his  custody,  and  under 
his  control,  as  agent  and  trustee,  for  Margaret 
Theobald  and  A.  Theobald,  the  sum  of  seven 
hundred  and  ninety-five  dollars,  in  money  and 
property  of  the  said  Margaret  and  A.  Theobald, 
did  then  and  there,  with  intent  to  deprive  and 
defraud  the  owners  thereof,  unlawfully  and  fel- 
oniously convert,  withhold,  and  appropriate  tp 
his  own  use  the  said  sum  of  seven  hundred  nine- 
ty-five dollars,  the  same  being  lawful  money  of 
the  United  States  of  America  and  of  the  value 
of  seven  hundred  and  ninety-five  dollars,  con- 
trary to  the  statutes  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the 
state  of  Washington." 

The  evidence  presents  no  conflict  One 
Bresnahan  owned  a  tract  of  land  containing 
about  200  acres  near  Colville,  Stevens  coun- 
ty. Wash.,  which  he  desired  to  sell  for  $22,- 
CNM.  One  Hoy  owned  an  adjoining  tract 
The  prosecuting  .witnesses,  Theobald  and 
wife,  were  Hoy's  brother-in-law  and  sister. 
They  formerly  owned  and  resided  on  a  farm 
near  Iowa  City,  in  the  state  of  Iowa.  Hoy, 
hoping  that  they  might  be  induced  to  pur- 
chase the  Bresnahan  land,  bad  some  conver- 
sation concerning  it  with  Bresnahan,  who 
told  Hoy  that  if  he  could  effect  a  sale  Bres- 
nahan would  be  willing  to  pay  him  a  com- 


^s>Far  other  casM  sm 
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mlsston  of  $500.    No  wrltiog  to  that  effect 
wu  erer  made. 

In  the  summer  of  1911  Hoy  became  ac- 
quainted with  the  defendant,  who,  so  far  as 
hla  busineas  was  disclosed,  was  an  Itinerant 
broker  in  mining  stocka  In  the  fall  of  1911 
Ho7  and  his  vlfe  went  on  a  visit  to  Iowa. 
For  some  unexplained  reason  the  defendant 
accompanied  them,  and  on  their  arrival  at 
Iowa  City  went  with  Hoy  to  the  Theobald 
farm  and  was  Introduced  to  the  Theobalds. 
There  ia  some  evidence  that  while  on  this 
Journey  Hoy  t(A6  the  defendant  that  If  he 
would  assist  him  in  selling  the  Bresnahan 
land  they  would  divide  the  $S00  commission. 
Theobald  informed  Hoy  that  he  had  sold  his 
Iowa  farm  and  contemplated  moving  to  Tex- 
as. The  family  were  averse  to  this,  and  Hoy 
gODght  to  dissuade  him,  urging  him  to  come 
to  this  state  and  buy  the  Bresnahan  land, 
which  he  described  to  the  Theobalds,  either 
then  or  subsequently  showing  them  photo- 
graphs of  the  buildings.  Finally  the  Theo- 
balds became  Interested,  and  requested  Hoy 
to  negotiate  the  purchase  of  the  land  for 
them  on  his  return  to  CoMlIe.  This  respon- 
siblUty  Hoy  declined,  advising  that  they 
make  no  purchase  until  they  had  visited 
Washington  and  examined,  the  land.  Hoy 
testifled  that  at  this  Juncture  the  defendant 
ottered  the  .conversation,  saying: 

"1  will  do  the  business.'  Mrs.  Theobald 
■ays:  'If  yon  do  the  business  out  there  for  us, 
wc  will  not  pay  you  any  commiMion.  I  want 
that  understood.'  He  said :  'It  shall  not  cost 
foa  a  cent  of  commission.  I  will  do  that  for 
you  to  get  you  out  to  Washington.  Tbat  is 
wliat  we  want.  We  want  your  kind  of  people 
io  Washington,  instead  of  some  other  people 
that  we  know.' " 

Both  Theobald  and  wife  testifled  to  this 
CMiversatlon  in  substantially  the  same  words, 
and  the  defendant  himself  made  no  denial 
of  this  version  of  the  transaction.  He  ad- 
mitted that  he  never  had  any  agreement  or 
understanding  with  anybody  for  compensa- 
tion, for  expenses,  or  for  commission.  With 
this  nnderstandlng  the  Theobalds  Intrusted 
the  defendant  with  $1,295  in  drafts,  which 
Bom  the  defendant  was  to  pay  to  Bresnahan 
on  the  purchase  price  of  his  land,  which  price 
Hoy  had  informed  the  Theobalds  would  be 
$22,000.  There  is  no  evidence  that  up  to 
this  time  Bresnahan  had  ever  talked  with  or 
even  knew  the  defendant 

Late  in  December,  1911,  the  defendant  re- 
turned to  ColviUe  and  entered  into  a  con- 
tract with  Bresnahan  for  the  purchase  of 
the  land  for  the  Theobalds,  bat  paid  him  only 
$500  on  the  purchase  price.  Bresnahan,  sub- 
sequently learning  tbat  the  defendant  had 
received  an  additional  $795  from  the  Theo- 
balds to  pay  on  the  purchase  price,  asked  the 
defendant  for  it  The  defendant  informed 
him  that  it  was  Theobald's  money,  and  that 
M  intended  to  keep  it  until  he  learned  wheth- 
er Theobald  would  take  the  ranch  or  not; 
that  if  he  did  not  he  (the  defendant)  would 
purchase  it  himself.  Hoy,  Bresnahan,  and 
Theobald's  son  all  testified  to  this  conversa- 


tion, and  the  defendant  admitted  its  sub- 
stance. On  February  7,  1912,  the  defendant 
wrote  to  Theobald  as  follows: 

"I  have  not  [now]  arranged  to  extend  the  con- 
tract to  March  15th,  instead  of  March  Ist  and 
Mr.  Bresnahan  puts  deed,  abstract,  and  bills 
of  sale  for  the  personal  property  in  the  First 
National  Bank.  I  have  paid  Mr.  Bresnahan 
$500,  and  will  pay  him  the  balance  when  he 
completes  his  part  of  the  contract,  except  $500. 
which  he  has  promised  to  Mr.  Hoy  as  commis- 
sion. •  •  •  You  will  understand  that  you 
have  full  credit  on  the  purchase  of  this  farm  for 
$1,296." 

In  February  or  March,  1912,  the  exact  date 
does  not  ai^)ear,  the  Theobalds  came  to  Ckil- 
ville  and  then  learned  that  they  had  received 
credit  for  only  $500  on  the  purchase  price. 
The  old  contract  for  the  purchase  of  the  land 
was  withdrawn  from  the  bank  and  destroy- 
ed. Negotiations  were  reopened  directly  be- 
tweoi  Bresnahan  and  the  Theobalds,  and 
finally  a  new  contract  on  different  terms  was 
entered  into,  and  the  Theobalds  were  placed 
in  possession  of  the  land.  Meanwhile  the. 
defendant  had  disappeared.  An  information 
was  filed  against  hUn,  but  be  was  not  ap- 
prehended until  September,  1913,  when  be 
was  arrested  at  North  Yakima.  The  trial 
resulted  in  a  verdict  of  guilty  as  diarged. 
From  the  Judgment  of  conviction  and  sen- 
tence, be  prosecutes  this  appeal. 

It  is  claimed  that  the  court  erred  (1)  in  ex- 
cluding evidence  offered  to  show  the  reason- 
able value  of  services  of  real  estate  agents 
for  negotiating  sales  of  land ;  (2)  in  refusing 
to  give  a  requested  instruction  to  the  effect 
that  it  is  not  larceny  for  an  agent  to  retain 
his  compensation  from  moneys  intrusted  to 
him  by  the  principal,  and  that  if  the  Jury 
found  that  the  appellant  retained  for  bis  own 
use  from  the  money  intrhsted  to  blm  by  the 
Theobalds  a  sum  for  compensation  for  serv- 
ices rendered,  and  that  the  sum  retained  was 
no  more  than  a  reasonable  charge  for  such 
services,  then  the  appellant  was  not  guilty 
of  larceny,  and  the  verdict  must  t>e  in  his 
favor. 

These  claims  are  directed  to  the  same  con- 
tention, namely,  that  the  appellant  was  enti- 
tled to  a  commission,  either  from  the  Theo- 
balds or  from  Bresnahan  for  bringing  them 
together  and  negotiating  the  sale.  This  con- 
tention is  wholly  lacking  in  evidential  sup- 
port There  was  no  evidence  whatever  that 
either  of  the  Theobalds  or  Bresnahan  ever 
all  any  time  promised  to  pay  the  defendant 
any  commission  or  comiiensation  of  any  kind, 
much  less  that  any  such  promise  was  made 
in  writing,  so  as  to  constitute  an  enforceable 
contract  under  the  statute  of  frauds.  On 
the  contrary,  the  express  agreement  with  the 
Theobalds  was  that  he  was  to  receive  no 
compensation.  The  appellant's  own  testi- 
mony negatives  his  present  claim.  He  testi- 
fied that  he  received  in  all  $1,295  from  the 
Theobalds  "to  be  used  in  the  purchase  of 
this  land";  that  he  paid  $500  to  Bresnahan  as 
a  first  payment  on  Che  purchase,  and  further 
(we  Quote  from  his  own  abstract): 
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"The  $795  was  to  be  paid  to  John  Bresnaban 
on  the  contract.  I  never  had  any  arrangement 
with  the  Theobalds  that  I  was  to  receive  from 
them  any  comi>ensation  for  expenses  or  commis- 
sion. I  did  not  have  any  arranKement  or  un- 
derstanding with  anybody  about  it  I  don't 
know  whether  I  talked  commission  or  compensa- 
tion with  Mr.  Bresnaban  or  not  at  the  time  we 
made  this  contract." 

And  again: 

"I  paid  Mr.  Bresnaban  that  certificate  of  de- 
posit for  $600  on  the  contract.  I  had  some  con- 
Tersation  with  Mr.  Bresnaban  afterwards  near 
the  First  National  Bank.  He  said  he  bad  learn- 
ed I  had  some  mon^  I  had  not  turned  over  to 
him,  and  I  ought  to  pay  to  him.  He  said  it  was 
his  money,  and  insisted  upon  that.  I  didn't  tell 
him  I  was  claiming  that  money  as  compensation 
for  my  services  in  the  disposition  of  the  place. 
I  told  him  I  should  retain  that  money  until  the 
contract  was  ratified  and  carried  out  on  the 
part  of  the  Theobalds. ,  I  don't  remember  that 
I  ever  told  him  that  I  was  claiming  compensa- 
tion or  any  commission.  I  never  was  notified 
that  the  contract  had  been  carried  out.  Nobody 
ever  made  a  demand  upon  me  for  the  money. 
*  •  •  I  was  working  for  Mr.  Bresnaban  in 
the  sale  of  this  land.  I  finally  retained  this 
money  for  my  expenses  and  my  services  in  the 
making  of  the  sale  of  this  property." 

This  Is  the  glflt  of  the  appellant's  testi- 
mony. 

The  appellant  bases  bis  whole  defense  on 
the  provisions  of  section  2602,  Rem.  ft  BaL 
Code,  which  reads  as  follows: 

"It  shall  be  no  defense  to  a  proaecntion  for 
larceny  that  the  accused  was  entitled  to  a  com- 
mission out  of  the  money  or  property  appropri- 
ated, as  compensation  for  collecting  or  receiv- 
ing the  same  for  or  on  behalf  of  the  owner  there- 
of, or  that  the  money  or  property  appropriated 
was  partly  the  property  of  anoUier  and  partly 
the  property  of  the  accused,  but  that  it  shall 
not  be  larceny  for  any  bailee,  factor,  pledgee, 
servant,  attorney,  agent,  employ^,  or  trustee, 
executor,  administrator,  guardian,  officer  or  oth- 
er person  to  retain  his  reasonable  collection  fee 
or  charges." 

[1]  Sven  assuming  the  fact,  which  the  evi- 
dence not  only  fails  to  establish,  but  clear- 
ly negatives,  namely,  that  the  appellant  had 
a  valid  claim  against  Bresnaban  for  produc- 
ing a  purchaser  of  bis  land,  the  evidence  pre- 
sents no  defense  under  the  above-quoted  stat- 
nte.  The  money  was  Intrusted  to  the  appel- 
lant by  the  Theobalds,  as  be  himself  admits, 
for  a  specific  purpose,  with  the  express  under- 
standing that  he  was  to  receive  no  compen- 
sation for  bis  services.  He  did  not  collect 
this  money  for  the  Theobalds,  nor  was  he  en- 
titled to  any  collection  fees  or  Charges  by 
reascm  of  Its  coming  into  his  possession.  He 
did  not  collect  it  for  Bresnaban.  At  the  time 
he  received  it  be  had  never  had  any  conver- 
sation with  Bresnaban.  At  that  time  the 
Theobalds  owed  Bresnaban  nothing.  The 
money  was  paid  to  blm  for  the  express  and 
only  purpose  of  making  payment  on  the-  pur- 
chase price  of  the  land  In  case  such  purchase 
could  be  negotiated.  Bven  If  be  bad  had  an 
enforceable  contract  with  Bresnaban  for  a 
commission,  be  would  have  had  no  claim  on 
this  money  until  It  had  been  paid  to  Bresna- 
han  or  or  had  been  credited  on  the  purchase 
price  of  the  land.   Until  then  It  was,  as  he  ad- 


mitted, Theobald's  money.  The  one  domiBant 
fact  Is  undisputed.  The  appellant  received 
this  money  from  the  Theobalds  for  a  spedflc 
purpose  and  appropriated  it  to  his  own  nse. 
This,  under  the  provisions  of  section  2601, 
Rem.  ft  BaL  Code,  constltntes  larceny.  What 
was  the  reasonable  vaJne  of  bis  services  vraa 
a  matter  wholly  Immaterial  in  view  of  his 
own  testimony.  The  offered  evidence  was 
properly  excluded. 

[2]  For  the  same  reason  his  requested  in- 
struction was  properly  refused.  There  Is  no 
predicate  for  sndi  an  Instruction  In  the  evi- 
dence. The  court  instructed  the  Jury  as  fol- 
lows: 

"The  laws  of  the  state  of  Washington  provide 
that  in  any  prosecution  for  larceny  it  diall  l>e 
a  sufficient  defense  that  the  property  was  ap- 
propriated openly  and  avowedly  under  a  claim 
of  title  preferred  in  good  faith,  even  though  the 
claim  is  untenable.  Therefore,  if  yon  find  from 
the  evidence  that  the  defendant  withheld  or  ap- 
propriated to  his  own  use  the  property  or  mon- 
ey described  in  the  information  and  that  he  did 
so  openly  and  avowedly,  under  a  claim  of  title 
preferred  in  good  faith— that  is,  honestly,  believ- 
ing that  he  was  legally  oititled  to  it  as  bis  own 
—then  your  verdict  should  be  not  guilty." 

This  instruction  was  fully  as  favorable  to 
the  appellant  as  his  own  testimony  warrant- 
ed. A  review  of  the  many  authorities  dted 
would  be  of  no  profit,  since  the  undisputed 
evidence  brlng^s  the  appellant's  conduct  di- 
rectly within  the  plain  terms  of  the  stata- 
tory  definition  of  larceny  and  offers  no  pal- 
liation or  excuse. 

The  Judgment  Is  affirmed. 

MORRIS,  a.  X,  and  CROW,  MAIN,  and 
FULLERTON,  JJ.,  concur. 


(8*  Wwb.  E8U 
RBPLOOLB  T.   SEATTLB   SCHOOL  DIST. 
NO.  1.    (No.  11927.) 

(Supreme  Court  of  Washington.     March  81, 
1915.) 

Mastkb  and  Servant  «=>260%,  New,  vol.  18 
Key-No.  Series  —  Injubibs  to  Sjcbvaht  — 
Workmen's  Coicpenbation  Act. 

Workmen's  Compensation  Act,  f  1  (8  Bern. 
&  Bal.  Code,  |  6604—1),  provides  that  all  phases 
of  injuries  from  extrahazardous  work  are  with- 
drawn from  private  controversy,  and  the  ju- 
risdiction of  the  courts  over  such  causes  is 
abolished.  Section  4  classes  the  instaliatioa 
of  dynamos  as  an  extrahaiardous  occupation. 
A  truck  driver  was  injured  while  assisong  in 
t^e  installation  of  a  dynamo  in  the  obedience 
to  a  command  of  his  superior.  Eeld  that,  the 
employer  not  having  defaulted  in  payments  to 
the  accident  fund,  the  truck  drivers  claim  for 
damages  was  governed  by  the  act;  for,  when 
injured,  he  was  in  the  exercise  of  his  duty,  and 
section  8  authorizes  suit  only  in  case  the  em- 
ployer shall  be  in  default  in  his  payments. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  Irl  T.  Replogle  against  the  Seat- 
tle School  District  No.  1.  From  judgment 
for  plaintiff,  defendant  aplieahs.  Reversed 
and  remanded. 


»For  other  eases  see  same  topic  and  KBY-KUMBBR  in  all  Key-Numbered  DlgwU  and  Indexes 
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Henry  W.  Pennock,  of  Seattle,  for  appel- 
lant Vanderreer  &  Gnmmlngs  and  H.  McC. 
BUllngsIey,  all  of  Seattle,  for  respondent 

GROW,  J.  Action  by  Irl  T.  Replogle 
against  Seattle  sdiool  district  No.  1  for  dam- 
ages for  personal  Injuries,  and  for  services 
rendered.  From  a  Judgment  in  plalntUTs 
favor,  tlie  defendant  has  appealed. 

There  are  two  causes  of  action.  Appellant 
concedeB,  however,  that  respondent  is  enti- 
tled to  recover  $4SJ2Q,  the  amount  claimed  on 
the  second  cause  of  action  for  services  ren- 
dered, and  it  need  not  be  farther  considered. 

The  question  involved  on  this  appeal  af- 
fects the  first  cause  of  action  only.  The 
complaint,  in  substance,  alleges  that  appel- 
lant is  a  duly  organized  school  district ;  that 
on  December  27,  1911,  resi>ondent  was  in  its 
employ  as  a  truck  driver  and  storekeeper's 
helper,  working  under  the  direction  and  con- 
trol of  one  J.  M.  Moseley ;  that  In  the  due 
and  regular  course  of  his  employment  Mose- 
ley directed  respondent  to  accompany  appel- 
lant's electrician,  one  Osbom,  to  a  certain 
Bcbool  building  in  the  district,  and  there, 
under  Osbom's  direction,  assist  him  in  re- 
inlring  one  of  appellant's  electric  motors; 
that,  while  holding  a  lantern  under  the  direc- 
tion of  Osbom,  the  latter  negligently  and 
carelessly  caused  the  motor  to  revolve  rap- 
Idly  before  a  protecting  sleeve  had  been  plac- 
ed In  position ;  that  thereby  a  clutch  pulley 
was  caused  to  break,  and  that  a  portion  of 
it  struck  and  injured '  respondent  Answer- 
ing this  cause  of  action,  appellant,  for  an 
affirmative  defense,  with  other  facts,  alleged 
that  respondent's  usual  occupation  as  truck 
driver  and  storekeeper's  helper  was  not  ftt 
the  time,  and  is  not  now,  classed  as  extra- 
hazardoos  under  the  law  and  ruling  of  the 
Industrial  insurance  commission  of  this  state, 
bnt  that  the  installation  of  an  electric  motor 
was  and  Is  extrahazardous  under  the  law 
and  under  the  rulings  of  the  commission; 
that  shortly  after  October  X  1911.  appellant 
famished  the  Industrial  insurance  commis- 
sion a  complete  list  of  aU  its  employes,  in- 
duding  respondent,  who  were  engaged  in 
manual  occupations;  that  the  commission 
thereafter  classified  appellant's  employes  and 
flxed  the  amount  of  premiums  to  be  paid  on 
their  account;  that  appellant  paid  all  pre- 
miums required  by  the  commission ;  and  that 
it  was  not  at  the  time  of  the  accident,  nor 
has  it  ever  been,  in  default  for  any  premium 
demanded  by  the  commission.  On  the  trial 
of  the  action  it  was,  in  substance,  stipulated 
that  plaintiff  was  employed  as  a  truck  driver 
and  storekeeper's  helper  under  the  Immediate 
direction  and  control  of  Moseley;  that  Os- 
bom was  employed  and  known  as  the  elec- 
trician ;  that  be  had  full  charge  of  all  elec- 
trical work  for  appellant,  receiving  orders 
from  the  chief  engineer;  that  it  was  a  part 
of  respondent's  duty  to  deliver  supplies,  in- 
tlodlng  electric  motors,  for  use  in  the  various 


school  buildings ;  that  it  had  been  the  cnstom 
to  require  respondent  to  assist  other  em- 
ployes of  appellant;  that  on  several  occa- 
sions respondent  had  assisted  Osbom  in  the 
installation  of  electric  motors  in  school  build- 
ings; that  a  ten  horse  electric  motor  used 
for  driving  the  fan  in  one  of  the  buildings 
had  become  out  of  repair;  that  the  elec- 
trician had  taken  it  apart  and  had  taken  the 
main  driving  shaft,  with  windings  and  ap- 
purtenances, to  a  local  machine  shop  in  the 
city  of  Seattle  for  necessary  repairs;  that 
on  December  27,  1911,  respondent,  in  the  reg^ 
ular  course  of  his  employment,  was  directed 
by  Moseley  to  call  at  the  machine  shop  for 
the  parts  of  the  motor  which  bad  been  re- 
paired, and  convey  the  same,  accompanied 
by  Ostwm,  to  the  John  B.  Allen  School,  thet« 
to  assist  in  assembling  the  parts  and  install- 
ing the  motor  unden  Osbom's  direction  and 
contrcA ;  that  In  compliance  with  such  orders 
respondent,  accompanied  by  Osbom,  delivex>- 
ed  the  parts  of  the  motor  at  the  school  build- 
ing, aad  there  assisted  Osbom  in  reconstruct- 
ing and  installing  the  motor,  his  duties  being 
to  assist  in  carrying  the  parts  wbidi  bad 
been  repaired  to  the  fan  room  and  to  hold 
a  lantern  for  Osbom  while  he  was  replacing 
the  various  parts  and  installing  the  motor; 
that,  while  respondent  was  so  engaged,  Oa- 
bom,  after  making  certain  electrical  connec- 
tions with  the  motor,  turned  on  the  current, 
as  a  result  of  which  the  motor  started  and 
was  caused  to  revolve  at  great  speed;  that 
a  portion  of  the  motor  known  as  the  "exten- 
sion band"  was  at  the  time  unprotected  by 
the  covering  which  should  have  been  placed 
over  it  before  turning  on  the  current;  that, 
as  a  result  of  the  rapid  revolutions,  the  un- 
protected band  expanded  and  broke,  a  por- 
tion thereof  striking  respondent  in  the  face 
and  causing  serious  injuries;  and  that  0»- 
bom  negligently  turned  on  the  current  while 
the  band  was  uncovered.  The  secretary  of 
appellant's  board  of  directors  testified  that, 
during  the  years  1911  and  1912,  he  was  sec- 
retary of  the  board,  and  that  tiie  district  had 
promptly  paid  all  claims  that  the  industrial 
insurance  commission  of  the  state  had  made 
for  premiums  on  workmen  employed  by  the 
district,  and  that  the  district  was  not  in  de- 
fault for  any  payments. 

The  question  raised  by  the  assignments 
of  error  is  whether  the  Workmen's  Compen- 
sation Act  (Chapter  74,  Sees.  Laws  1911;  3 
Rem.  &  Bal.  Code,  {  8604 — 1  et  seq.)  deprived 
the  state  courts  cJ  Jurisdiction  over  respond- 
ent's first  cause  of  action.  Appellant  con- 
tends that  it  did.  In  Acres  v.  Frederick  & 
Nelson,  79  Wash.  402, 140  Pac.  870,  this  court, 
in  an  action  for  personal  injuries  prosecuted 
by  a  servant  against  his  master,  held  that 
it  was  the  duty  of  the  latter  to  plead  and 
prove  a  compliance  with  the  industrial  In- 
surance act  as  a  condition  precedent  to  noak- 
ing  the  objection  that  the  Industrial  Insur- 
ance law  had  withdrawn  the  action  from  the 
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courts.  Appellant  has  complied  with  this 
requirement  The  trial  coart  was  of  the 
opinion  that  respondent's  regular  employ- 
ment as  truck  driver  and  storekeeper's  help- 
er was  not  extrahazardous,  and  that  be  was 
not  entitled  to  compensation  under  the  in- 
dustrial insurance  act  It  may  be  conceded 
that  respondent's  usual  or  regular  employ- 
ment as  truck  driver  and. storekeeper's  help- 
er was  not  extrahazardous.  It  Is  not  so 
classifled  in  the  law.  But  it  must  be  remem- 
bered that  respondent  was  an  employ^  of  ap- 
pellant; that  he  was  subject  to  the  super- 
vision, direction,  and  control  of  Moseley; 
that  he  was  required  to  obey,  and  did  obey, 
Moseley's  orders;  that  Moseley  directed  him 
to  assist  Osboni,  the  electrician,  in  the  in- 
stallation of  the  electric  motor ;  that  he  did 
so;  and  that  while  so  occupied  he  was  sub- 
ject to  Osborn's  orders.-  It  is  conceded  that 
the  Installation  of  the  electric  motor  was  an 
extrahazardous  employment.  Respondent 
was  engaged  in  such  employment  at  the  time 
of  the  accident .  He  was  not  a  volunteer ; 
neither  was  he  an  interloper.  It  was  his 
duty  to  assist  in  the  extrahazardous  work, 
and  the  question  is  whether  these  facts  and 
circumstances  bring  him  within  the  opera- 
tion of  the  industrial  insurance  act.  In  sec- 
tion 1  of  the  Act  (section  6604 — 1,  Rem.  & 
Bal.  Code)  we  find  the  following  language: 

'The  state  of  Washington,  therefore,  eier^ 
cising  herein  its  police  and  sovereign  power, 
declares  that  all  phases  of  the  premises  are 
withdrawn  from  private  controversy,  and  sure 
and  certain  relief  for  workmen,  injured  in  ex- 
trahazardous work,  and  their  families  and  de- 
pendents is  hereby  provided  regardless  of  ques- 
tions of  fault  and  to  the  exclusion  of  every 
other  remedy,  proceeding  or  compensation,  ex- 
cept as  otherwise  provided  in  this  act;  and 
to  that  end  all  civil  actions  and  civil  causes  of 
action  for  such  pei-sonal  injuries  and  all  juris- 
diction of  the  courts  of  the  state  over  such 
causes  are  hereby  alwlished,  except  as  in  this 
act  provided." 

Looldng  to  section  4,  under  the  title  "Con- 
struction Work"  therein,  we  find  that  the  in- 
stallation of  dynamos  is  extrahazardous,  as 
Is  the  installation  of  machinery  not  other- 
wise specified.  Commenting  on  section  1  of 
the  act,  this  court  in  Feet  v.  Mills,  76  Wasb. 
437,  136  Pac.  885,  said: 

"We  can  conceive  of  no  language  the  I.«gis- 
lature  might  have  employed  that  would  make  its 
purpose  and  intent  more  ascertainable  than 
that  made  use  of  in  the  first  section  of  the  act. 
To  say,  with  appellant,  that  the  intent  of  the 
act  is  limited  to  the  abolishment  of  negligence 
as  a  ground  of  action  against  an  employer  only 
is  to  overlook  and  read  out  of  the  act  and  its 
declaration  of  principles  the  economic  thought 
sought  to  be  crystallized  into  law— that  the  in- 
dusti'y  itself  was  the  primal  cause  of  th«  in- 
jury, and,  as  such,  should  be  made  to  bear  its 
burdens.  The  employer  and  employ^  as  dis- 
tinctive producing  causes  are  lost  sight  of  in 
the  greater  vision  that  the  industry  itself  is 
the  great  producing  cause,  and  that  the  cost  of 
an  injury  suffered  in  any  industry  is  just  as 
much  a  part  of  the  cost  of  production  as  the 
tools,  maciiinery,  or  material  that  enter  into 
that  production,  recognizing  no  distinction  be- 
tween the  injury  and  destruction  of  machinery 
and  the  injury  and  destruction  of  men  in  so  far 


as  each  is  a  proper  diarge  against  the  cost  of 
production.  The  Legislature  in  this  act  was 
dealing,  not  so  much  with  causes  of  action  and 
remedies,  as  with  this  great  economic  princi- 
ple that  has  obtained  recognition  in  these  later 
years,  and  it  sought  in  the  use  of  language  it 
deemed  apt  to  embody  this  principle  into  law. 
That  in  so  doing  the  legislative  mind  was  in- 
tent upon  the  abolishment  of  all  causes  of  ac- 
tion that  may  have  theretofore  existed,  irre- 
spective of  the  persons  in  favor  of  whom  or 
against  whom  such  rifcht  might  have  existed, 
is  equally  clear  from  the  language  of  section  5 
of  the  act,  containing  a  schedule  of  awards,  and 
providing  that  each  workman  injured  in  the 
course  of  his  employment  should  receive  certain 
compensation,  and  'such  payment  shall  be  in 
lieu  of  any  and  all  rights  of  action  whatsoever 
against  any  person  whomsoever.'  •  •  *  For 
these  reasons,  we  are  of  the  opinion  that  the 
compensation  provided  by  the  act  in  case  of 
injury  to  an^  workman  in  any  hazardous  occu- 
pation was  intended  to  l)e  exdusive  of  every 
other  remedy,  and  that  all  causes  of  action 
theretofore  existing,  except  as  they  are  saved 
by  the  provisos  of  the  act,  are  done  away  with." 

It  would  seem  that  the  doctrine  thus  an- 
nounced is  controlling  In  this  action.  Had 
the  respondent  volontarily  assisted  the  elec- 
trician in  the  installation  of  the  motor,  or 
bad  his  act  in  rendering  such  assistance  l>een 
without  the  scope  of  his  usual  employment, 
a  different  question  would  be  presented. 
But  it  Is  apparent  that  at  the  time  of  his  In- 
Jury  he  was  properly  and  lawfully  engaged 
in  extrahazardous  employment  in  oI)edlence 
to  commands  and  orders  Issued  to  him  by 
those  who  were  in  lawful  authority  over  tdm, 
and  that  it  was  his  duty  to  be  employed  as 
he  was  then  employed.  This  being  the  fact, 
it  is  apparent  that,  under  the  policy  of  the 
entire  act  any  claim  he  has  for  injuries  by 
reason  of  the  accident  which  occurred  when 
he  was  engaged  In  such  extrahazardous  em- 
ployment has  been  withdrawn  from  the  Ju- 
risdiction of  the  courts  and  c<Mnes  within 
the  industrial  insurance  act 

Section  8  of  the  act  provides  that,  tf  any 
employer  shall  default  in  any  payment  to 
the  accident  fund,  he  shall  not,  if  the  de- 
fault be  after  demand  for  payment,  be  en- 
titled to  the  benefits  of  the  act,  but  shall  be 
liable  to  suit  by  the  injured  workman  as  he 
would  have  been  prior  to  the  passage  of  the 
act.  The  section  further  provides  that.  In 
case  the  recovery  actually  collected  In  such 
a  suit  shall  be  less  than  compensation  would 
be  under  the  act,  the  accident  fund  shall 
contribute  the  amount  of  the  deficiency ;  that 
the  person  so  entitled  under  thi  provisions 
of  this  act  shall  have  the  choice  of  proceed- 
ing by  suit  or  taking  under  the  act,  but  that 
if  he  sball  take  under  the  act,  his  cause  of 
action  against  the  employer  shall  be  assign- 
ed to  the  state  for  the  benefit  of  the  ac- 
cident fund.  This  section,  construed  with 
section  1  and  other  portions  of  the  act,  dear- 
ly Indicates  the  legislative  Intention  that  all 
claims  for  compensation  for  injuries  incur- 
red by  employes  in  extrahazardous  work 
shall  be  withdrawn  from  the  Jurisdiction  of 
the  courts,  with  the  exception  that  any  «ii- 
ployer  who  after  demand  may  be  in  default 
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for  payments  to  the  accident  fund  staall,  at 
the  election  of  tbe  Injured  emt^oyfi,  be  liable 
to  an  action  for  damages.  Appellant  was  at 
no  time  In  default,  and  respondent  had  no 
option  to  proceed  against  appellant  His 
only  remedy  was  under  the  act.  It  therefore 
la  apparent  that  tbe  Judgment  will  bare  to 
be  reversed.  In  view,  howeTer,  of  tbe  tact 
tbat  tbe  appellant  concedes  the  sum  of  $43.20 
Is  doe  the  respondent  tor  services  rendered, 
the  action  will  not  be  dismissed,  but  the 
cause  wUl  be  remanded,  with  instructions  to 
enter  Judgment  In  respondent's  favor  for 
$43.20,  with  interest  from  January  20,  1912, 
and  costs  in  the  lower  court  Appellant  will 
recover  Its  costs  in  this  court 

CBADWICK,  ELLIS,  and  MAIN,  JJ.,  con- 
cur. 


(U  Wash.  eOS) 

UNION  CENT.  LIFE  INS.  CO.  T. 
HAWKINS.     (No.  12496.) 

(Supreme   Court    of   Washington.      March   SI, 
1915.) 

Apfkai.  and  Ebrob  «=»265— Bbview— Necis- 
srrr  of  Exckptions. 

Where  the  court,  in  an  action  to  foreclose 
a    mortgage,    in    which    defendant    crosB-com- 

Slained,  asking  that  title  be  quieted,  found  that 
it  mortgage  was  a  forgery,  and  based  its  judg- 
ment annalling  it  and  establishing  title  in  de- 
fendant npon  snch  fact,  and  not  upon  any  in- 
mfficiency  of  fact  to  sustain  the  complaint, 
there  was  no  dismissal  or  nonsuit  and  the 
fSadings  of  fact  were  not  reviewable,  where  no 
exceptions  were  taken  thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fi  1461,  1636-lMl;  Dec. 
Dig.  «=>265.] 

Department  2.  Appeal  from  Superior 
Court,  Yakima  County;  Thomas  B.  Orady, 
Jndge. 

Action  to  foreclose  a  mortgage  by  the 
Union  Central  Life  Insurance  (Company 
against  Luther  Hawkins,  with  cross.com- 
plaint  by  defendant.  Judgment  for  defend- 
ant and  plaintiff  appeals.    Affirmed. 

Parker.  Richards  &  Fontaine,  of  North 
Yakima,  for  appellant  Lynch  A  Chesterley, 
of  North  Yakima,  for  respondent 

MORRIS,  C.  J.  Action  to  foreclose  a  mort- 
gage. The  complaint  alleged  execution  and 
delivery  of  the  mortgage;  payment  of  taxes 
on  the  mortgaged  property  by  plaintiff  by 
reason  of  defendant's  failure  to  pay  the 
same ;  default  in  the  payment  of  interest  and 
taxes  due;  and  the  election  of  plaintiff  to 
declare  the  whole  debt  due  and  payable.  De- 
fendant answered,  denying  the  execution  or 
delivery  of  the  mortgage,  claiming  It  to  be 
a  forgery,  and  by  cross-complaint  asked  that 
title  to  the  property  be  quieted  In  him.  The 
trial  court  made  findings  of  fact  and  conclu- 
sions of  law  divided  into  two  branches ;  the 
first  being  upon  plaintiff's  complaint  and  the 
second  npon  defendant's  cross-complaint    On 


the  first  branch  the  court  fonnd  the  mortgage 
was  a  forgery,  and  concluded  tbat  because 
thereof  it  should  be  canceled  and  annulled, 
and  the  land  freed  from  any  and  all  Incum- 
brance thereof.  Upon  the  second  branch  the 
court  made  findings  relative  to  tbe  acts  of  th« 
parties,  and  of  certain  third  parties,  from 
which  It  concluded  that  title  to  the  mortgaged 
property  was  in  defendant  Judgment  was 
entered  for  defendant  and  plaintiff  appeals. 

No  exceptions  were  taken  to  the  findings  of 
fact  and  conclusions  of  law  of  tbe  trial  court 
and  tor  this  reason  resi>ondent  moves  to 
strike  the  statement  of  facts  and  abstract 
In  contesting  this  motion,  Jippellant  contends 
that  its  complaint  was,  in  effect  dismissed, 
and  it  is  within  the  rule  announced  in  Mur- 
ray V.  Shoudy,  13  Wash.  33,  42  Pac.  631, 
that  when  a  Judgment  of  nonsuit  has  been 
ordered  without  the  making  of  findings  of 
fact,  the  facts  are  reviewable  here  wlthont 
exceptions.  This  contention  is  untenable  for 
the  reason  that  the  trial  court  spedflcally 
found  tbe  appellant's  mortgage  was  a  for- 
gery, and  based  its  conclusion  upon  such  tact 
and  not  upon  any  Insufficiency  of  fact  to  sus- 
tain the  complaint  In  other  words,  it  was 
tbe  strength  of  respondent's  case,  and  not 
the  weakness  of  appellant's,  that  induced  the 
finding.  Finding  no  exceptions  In  the  record, 
respondent's  motion  must  be  sustained. 

The  only  question  remaining  for  our  deter- 
mination is:  Do  tbe  findings  of  tact  snpport 
the  decree?  Campion  v.  Keboe,  80  Wash. 
627,  141  Pac.  1138;  Nichols  v.  Capen,  79 
Wash.  120,  139  Pac.  868;  Harblcan  v.  Cham- 
berlin,  144  Pac.  717.  The  findings  make  no 
reference  to  the  payment  of  taxes.  We  can- 
not, therefore,  Inquire  as  to  whether  or  not 
appellant  Is  entitled  to  an  equitable  lien  upon 
the  property  tor  the  full  amount  of  the  taxes 
paid,  irrespective  of  the  validity  of  the  mort- 
gage. 

Accepting  the  findings  as  correctly  deter- 
mining all  the  facts  in  tbe  case,  there  can  be 
no  question  as  to  their  sufficiency  to  support 
the  decree,  and  the  Judgment  is  affirmed. 

MAIN,  ELLIS,  and  CROW,  JJ.,  concur. 


(8t  Wash.  646) 
In  re  ASSESSMENT  FOR  LOCAL  IMPROVE- 
MENT SEWER  DIST.  NO.  1  OF  CITY 
OF  CHEHALIS. 
MURPHY  V.  SUMMERSETT  et  al. 
(No.  1212a) 

(Supreme   CV>urt   of   Washington.      March   26. 
1915.) 

1.  Municipal  (3obpobations  «=>408— Assess- 
ment  FOB    IX)CAL   IMPBOVBUENTS— AFFXAI/— 

JuBisnicnoN. 

Under  Laws  1911,  pp.  462,  463,  effective 
June  7,  1011,  providing  tbat  an  assessment  roll 
for  local  improvementa  shall  be  filed  with  the 
city  clerk,  tbat  tbe  city  council  shall  fix  a  date 
for  hearing  objections  of  property  owners,  after 
notice  to  them,  and  tbat  upon  confirmation  of 
the  roll  any  owner  may  appeal  to  the  superior 


^EsVor  othar  cs«M  ■••  Mun*  topic  and  KEY-NUMBBB  Id  all  Ker-Numbarad  Dlgaata  and  Indexaa  . 
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ooart,  tectloB  70  of  wUeb  provides  that  all 
lighta  of  action  tinder  existing  laws  wbich  the 
■ct  supersedes  or  repeals,  if  not  commenced  when 
the  act  became  effective,  should  proceed  under 
Its  proTisions,  owners  of  abutting  property  not 
liable  for  the  assessments  levied  thereon  for  a 
sewer  improvement  until  after  its  completion 
and  acceptance,  October  30,  1911,  had  the  right 
of  appeal  to  the  superior  court  from  the  city 
commission's  confirmation  of  the  assessment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  i|  1006,  1006,  1188; 
Dec.  Dig.  «=>408.1 

2.  CoNsmtmoNAi.  Law  «=al48— MtrmoiFAi. 
CoBPORATioNs  ®=s>407— Obuoation  of  Con- 
tracts—Pbocbdukk. 

The  rights  of  a  contractor  for  the  construc- 
tion of  a  sewer  to  be  paid  for  by  special  assess- 
ments could  not  be  affected  by  any  law  passed 
subsequent  thereto,  but  he  had  no  such  interest 
in  the  procedure  by  which  the  property  own- 
ers' rights  might  be  asserted  as  against  the  aa- 
seasments  as  prevented  the  Legislature  from  pro- 
viding by  Laws  1911,  pp.  452,  453,  for.  an  appeal 
from  the  dty  commission's  confirmation  of  as- 
sessments to  the  superior  court,  which  did  not 
give  the  owners  any  rights  as  against  the  con- 
tractor superior  to  those  which  Uiey  had  under 
the  prior  law. 

[Eld.  Note.— For  other  cases,  see  CMiStitntional 
Law,  Cent  Dig.  H  346-348:  Dec.  Dig.  «s»143; 
Municipal  Corporations,  Cent  Dig.  {|  1003, 
1004;  Dec.  Dig.  «=»407.] 

8.  JuDOKKRT  «s>702  — Rks  Judicata  — Pab- 


A  mandamus  proceeding  by  the  contractor 
ft>r  a  sewer  improvement  payable  by  apedal  as- 
sessments against  abutting  property,  brought 
against  the  dty  commission,  to  compel  the  levy 
of  a  special  assessment  sufficient  to  pay  the 
amount  claimed  to  be  due  under  the  contract,  in 
which  neither  plaintiff  nor  any  owners  wltjiin 
the  improvement  district  were  parties  defendant, 
was  not  condusiTe  as  to  the  rights  and  liabili- 
ties of  such  owners  under  the  assessment 

[Ed.  Note. — ^EV>r  other  cases,  see  Judgment 
Cent  Dig.  |  1227;   Dec.  Dig.  «S3702.] 

4.  JuDOiiKNT  «=»702  — Rxa  Judicata  —  Pbb- 

BONS  C0NCI.UDXD— CiTIZXRS  AND  TaXPATIBS. 

The  rule  that  final  Judgment  rendered  by 
a  court  of  competent  jurisdiction  for  or  against 
a  mnnidpality  adjudicating  a  matter  of  general 
ooncem  to  its  citizens  and!  taxpayers  is  binding 
alike  upon  the  municipality  and  aU  of  its  dtir 
sens  and  taxpayers  does  not  predude  a  citizen 
and  taxpayer  from  asserting  any  individual  right 
peculiar  to  himself  and  not  shared  with  the  pub- 
lic; and  hence  a  judgment  for  the  contractor 
for  a  local  improvement  in  his  mandamus  pro- 
ceeding against  the  dty  commission  to  compel  it 
to  levy  an  assessment  sufficient  to  pay  the 
amount  due  under  the  contract  was  not  res 
judicata  as  to  the  rights  of  an  abutting  owner 
to  have  the  amount  of  his  assessment  limited 
by  the  value  of  the  resulting  benefits  to  bis 
property,  and  to  have  the  whole  cost  apportioned 
between  his  and  other  property  in  proportion  to 
benefits. 

[E^.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  1227;   Dec.  Dig.  <3=>702.] 

5.  MUNICIFAI,  OOBPOBATIONS  €=>437  —  LoCAI. 
IM3PB0VEMBNT9— SPBCIAI.  ASSGSSHSNT— BEN- 
EFITS—LlABlLlTT. 

Property  abutting  on  the  line  of  a  sewer 
which,  as  constructed  by  the  contractor,  was  not 
usable  by  the  owner,  and  which  in  such  condition 
did  not  confer  anv  special  benefit  upon  the  prop- 
erty, was  not  subject  to  assessment 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  S  1051;  Dec.  Dig. 
«=»437.] 


En  Banc.  Appeal  from  Superior  Court, 
LevriB  Connt^ ;  Edward  H.  Wright,  Judge. 

In  the  matter  of  the  Aaseesment  for  Local 
Improvement  Sewer  District  Mo.  1  of  the  City 
of  Chehalis.  From  a  levy  and  confirmation 
of  the  asseesment  by  the  dty  commission,  P. 
Summersett  and  others  appealed,  and  W.  J. 
Murphy,  contractor,  was  made  a  party  on  ap- 
peaL  Judgment  against  the  contractor.  Mur- 
phy, and  he  appeals.    Affirmed. 

Boyle,  Brockway  &  Boyle,  of  Tacoma,  and 
Forney  ft  Ponder,  of  Chehalls,  for  appellant. 
C.  A.  Studebaker,  of  Chehalls,  and  Preston 
&  Thorgilmson,  of  Seattle,  for  respondents. 

PARKER,  J.  This  la  an  appeal  by  W.  J. 
Murphy  from  a  Judgment  of  the  superior 
court  for  Lewis  county  setting  aside  and 
canceling  special  assessments  levied  by  the 
city  commission  of  the  dty  of  Chehalls  upon 
property  of  P.  Summersett  et  al.,  to  pay  the 
contract  price  claimed  by  Murphy  to  be  due 
him  for  the  construction  of  sanitary  sewers 
in  streets  upon  which  such  property  fronts. 
The  controversy  came  into  the  superior  court 
by  appeals  prosecuted  by  Summersett  et  aL 
from  the  levy  and  confirmation  of  the  as- 
sessments by  the  dty  commission,  tlnrtby 
was  brought  into  the  case  as  a  party  thereto 
in  the  superior  court  at  the  instance  of  the 
city,  he  being  the  contractor  in  whose  inter- 
est the  assessments  were  levied,  and,  the  de- 
dslon  of  the  superior  court  being  adverse 
to  his  interests,  he  has  appealed  therefrom  to 
this  court  Itie  dty  haa  not  appealed.  The 
dty  of  Chehalls  adopted  the  commission  form 
of  government  after  creating  this  local  Im- 
provement district  and  before  the  making  of 
thia  asBeesment  roll;  so  the  word  "commiB- 
sion,"  as  here  used,  means  the  same  as  "coun- 
oU." 

[1]  It  is  first  contended  by  counsel  for  Mur- 
phy that  the  superior  court  erred  in  assum- 
ing Jurisdiction  to  entertain  the  appeal  of 
Summersett  et  al.  from  the  levy  and  con- 
firmation of  the  assessment  by  the  dty  com- 
mission, because  at  the  time  of  the  creation 
of  the  local  improvement  district  and  the 
entering  Into  the  contract  with  the  city  by 
Murphy  for  the  construction  of  the  improve- 
ment there  was  no  statute  in  force  in  this 
state  authorizing  such  appeal.  Proceedings 
were  regularly  taken  by  the  dty  providing 
for  the  construction  of  the  improvement  and 
the  creation  of  the  local  improvement  district 
looking  to  assessing  the  cost  thereof  against 
tile  benefited  property  in  the  summer  of  1910. 
The  contract  for  the  construction  of  the  im- 
provement was  thereafter  duly  entered  Into 
by  the  dty  with  Murphy  in  January,  1911, 
by  which  he  was  to  complete  the  improve- 
ment on  or  before  November  1,  1911.  He 
claims  to  have  completed  It,  and  that  it  was 
accepted  by  the  dty  on  October  .%,  1911.  It 
is  plain  from  the  provisions  of  the  resolution 
and  ordinance  providing  for  the  Improvement 
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and  the  creation  of  the  local  Improyement 
district  that  no  part  of  the  contract  price  was 
to  be  paid  and  no  assessment  levied  therefor 
«pon  the  abutting  property  until  after  the 
completion  of  the  improTement  and  the  ac- 
ceptance thereof  by  the  dty.  Hence  there 
eoold  be  no  right  on  the  part  of  Murphy  to 
have  the  aasesament  made  prior  to  October 
30, 1911.  Prior  to  June  7, 1911,  there  was  no 
statute  in  force  proridlng  for  direct  appeal 
to  the  oonrts  from  the  confirmation  of  local 
aaaessments  by  dtlea  of  the  third  claas,  to 
which  class  the  dty  of  Chehalis  belongs.  The 
remedy  the  property  owners  had  against  an 
Illegal  and  erroDeons  asseasment  was  by  an 
action  on  the  equity  aide  of  the  court  to  set 
aside  the  assessment,  or  by  way  of  defense^ 
In  an  action  by  the  dty  seeking  foredosure 
of  the  asaeasment  lien.  Ob  that  day,  how- 
erer,  there  became  effectlTe  the  General  Local 
Improvement  Law  of  1911,  appllcaUe  to 
dtlea  at  the  third  class,  as  well  as  other 
dtlea  and  towna  In  the  state,  providing, 
among  other  things.  In  substance:  That, 
whenever  any  aaseaament  roll  for  local  Im- 
provemoits  is  made,  it  shall  be  filed  with 
the  dty  or  town  derk ;  that  the  dty  ooondl 
shall  thereupon  fix  a  date  for  the  hearing  of 
objections  of  property  owners  to  the  nssMifi' 
ments  sought  to  be  so  made,  notice  of  which 
afaall  be  given  to  the  property  owners;  and 
that  upon  final  decision  of  the  council  con- 
firming the  roll  after  such  revision  thereof 
as  the  council  may  make,  any  owner  of  prop- 
erty deeming  himself  aggrieved  by  such  as- 
sessment may  appeal  therefrom  to  the  Bupe< 
rior  court,  where  the  deddon  of  the  council 
may  be  affirmed  or  modified,  or  the  assess- 
ment entirely  annulled  in  so  far  as  the  same 
affects  the  property  of  the  appellant  Laws 
at  1911,  pp.  4S2,  453.  It  Is  apparent  from 
the  reading  of  this  law  that  the  property 
owner  baa  a  right,  both  before  the  council 
and  in  the  courts  upon  appeal,  to  be  heard 
upon  the  questions  of  benefits  flowing  from 
the  oonstructlon  of  the  improvement  to  his 
property  and  the  itroper  apportioning  of  bene- 
fits between  his  property  and  other  property 
in  the  district  Prior  to  the  passage  of  this 
law  the  property  owner  was  not  awarded  a 
bearing  before  the  council  In  dtles  of  the 
third  class,  nor  ni>on  direct  appeal  to  the 
courts;  but  the  law  did  award  him  an  op- 
portunity to  contest  in  the  courts  the  valid- 
ity of  an  assessment  sought  to  be  made 
against  his  property,  upon  the  ground  of 
want  of  benefits  as  well  as  other  grounds. 
The  effect  of  this  law  in  so  far  as  we  are 
here  concerned  with  its  provisions  Is  only 
to  change  the  method  of  procedure  by  which 
the  property  owner  may  assert  his  rights  as 
against  an  erroneous  or  vdd  assessment 
The  repeal  provisions  of  this  law  render  it 
plain  that  it  supersedes  all  laws  and  meth- 
ods of  procedure  touching  local  assessments 
tj  dtles  and  towns.    Section  70  provides: 

"An  rights  of  action  under  existing  laws  which 
Ols  act  m  any  way  supersedes  or  repeals,  if  the 


same  at  the  time  of  taUng  effect  of  this  act  shall 
not  have  been  commenced,  shall  proceed  under 
the  provisions  of  this  act 

We  have  seen  that  Murphy's  right  to  have 
an  assessment  made  to  pay  the  cost  of  the 
improvement  could  in  no  event  have  accrued 
until  October  30,  1911,  when  he  claims  to 
have  completed  his  contract  This  law  was 
In  force  several  months  prior  to  that  date. 
It  seems  plain  to  us  that  it  was  iwoper  for 
the  dty  council  to  proceed  with  the  making 
of  the  assessment  roll  and  the  hearing  there- 
on in  compliance  with  the  provisions  of  this 
law,  and  that  Summersett  et  al.  had  the 
right  of  appeal  to  the  courts  aa  therein  pro- 
vided. 

[2]  Of  course.  Murphy's  rights  secured  by 
his  contract  with  the  dty  fbr  the  construc- 
tion of  the  improvement  could  not  be  affected 
by  any  law  passed  subsequent  thereto,  but 
we  think  he  had  no  such  interest  in  the  mere 
method  of  procedure  by  which  the  property 
owners'  rights  might  be  asserted  as  against 
the  assessments  as  would  prevent  the  Legis- 
lature from  providing  this  different  method 
of  procedure  In  that  respect  which  manifest- 
ly did  not  prejudice  Murphy's  right  under  his 
contract  in  the  least  This  law  does  not  ac- 
cord to  the  property  owner  any  rights  as 
against  Mnrpby  superior  to  those  possessed 
by  the  property  owner  under  the  pribr  law. 
Indeed,  under  this  law  the  property  owner  is 
required  to  make  his  objections  to  the  as- 
sessment within  a  definite  limited  time,  or 
submit  to  the  confirmation  of  the  assessment 
by  the  coundl  as  a  final  adJudTcatlon  against 
him.  Such  was  not  the  case  under  the  prior 
law,  but  the  property  owner,  not  having  no- 
tice of  hearing  before  the  council  touching 
the  validity  of  the  assessment  had  an  indef- 
inite time,  measured  by  many  varying  cir- 
cumstances, to  challenge  the  validity  of  the 
assessment  in  the  courts.  This  new  pro- 
cedure is  more  condudve  to  a  prompt  and 
final  settlement  of  the  question  of  the  valid- 
ity of  the  assessment  than  the  old  law  was. 
Surely  there  is  nothing  In  this  for  Murphy 
to  complain  of.  We  condude  that  Summer- 
sett  et  al.  not  only  had  the  right  of  appeal 
from  the  dedsion  of  the  dty  coundl  confirm- 
ing this  assessment  roll,  but  that  they  were 
by  law  required  to  so  appeal  or  abide  the 
dedsion  of  the  conndl  as  final  against  them. 

[>]  It  is  next  contended  by  counsel  for 
Murphy  that  all  questionB  raised  and  deter- 
mined upon  the  appeal  of  Summersett  et  aL 
to  the  superior  court  in  this  case  had  there- 
tofore been  finally  determined  and  become 
res  judicata  as  against  them  by  the  prior 
judgment  of  the  superior  court  for  Lewis 
county  and  the  dedsion  of  this  court  affirm- 
ing the  same  In  the  mandamus  case  of  State 
ex  rd.  Murphy  v.  Coleman  et  al..  City  Com- 
mission of  the  City  of  Chehalis,  our  decision 
therein  being  reported  in  71  Wash.  15,  127 
Pac.  C6&  Neither  Summersett  nor  any  other 
owner  of  property  within  this  local  improve- 
ment district  was  made  defendant, in  tbai 
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action.  Indeed,  It  may  well  be  argued  that 
they  could  not  have  been,  in  view  of  their 
right  to  be  beard  before  the  council  and  upon 
appeal  therefrom  to  the  superior  court,  In 
60  far  as  there  could  be  affected  by  the  Judg- 
ment in  that  case  the  question  of  benefits  re- 
sulting to  their  property  from  the  construc- 
tion of  the  Improvement  and  the  proper  ap- 
portionment thereof. .  We  pass  this  question, 
however.  It  is  enough  for  our  present  pur- 
poses to  know  that  the  city  commissioners  of 
the  city  of  Chehalls  were  the  only  parties 
pretended  to  be  made  defendants  In  that 
case.  It  Is  now  insisted,  however,  by  coun- 
sel for  Murphy,  that  the  city  commission 
was.  In  eCtect,  there  defending  not  only  for 
the  city,  but  for  all  the  owners  of  property 
within  the  local  improvement  district  upon 
substantially  the  same  grounds  as  are  here 
urged  by  Summersett  et  al.  against  the  levy- 
ing of  an  assessment  against  their  property 
to  pay  the  contract  price  of  the  improvement, 
and  that  therefore  the  Judgment  rendered  in 
that  case  requiring  the  dty  commission  to 
proceed  with  the  mailing  of  the  assessment 
was,  in  effect,  a  final  Judgment,  binding  alllce 
upon  all  the  owners  of  property  within  the 
district,  as  well  as  upon  the  dty,  as  to  all 
possible  objections  which  might  be  made  by 
these  owners  against  the  assessments,  includ- 
ing the  question  of  benefits,  excepting  only 
the  mere  apportionment  of  such  benefits  to 
the  several  lots  and  tracts  within  the  dis- 
trict. We  shall  not  attempt  to  draw  any  dis- 
tinction between  the  issues  involved  in  that 
mandamus  case  against  the  city  commission 
and  the  issues  here  involved,  aside  from  the 
mere  difference  in  parties.  It  might  be  well 
argued  that  the  final  Judgment  rendered 
against  the  city  commission  In  that  case,  read 
in  connection  with  the  language  of  the  alter- 
native writ  of  mandamus  therein,  does  not 
in  terms  amount  to  an  adjudication  upon  the 
question  of  the  ultimate  power  of  the  dty 
commission  to  levy  assessments  against  the 
property  of  Summersett  et  al.  We  pass  these 
questions,  and  assume  for  argument's  sake 
that  the  rights  of  Summersett  et  al.  are  saved 
from  the  effects  of  that  Judgment  only  by 
the  fact  that  they  were  not  parties  to  that 
action. 

[41  Counsel  for  Murphy  invoked  the  gen- 
eral rule  that  a  final  Judgment  rendered  by 
a  court  of  competent  Jurisdiction  for  or 
against  a  munldpallty  adjudicating  a  mat- 
ter of  general  concern  to  its  citizens  and 
taxpayers  Is  binding  alike  upon  the  munic- 
ipality and  all  of  its  dtlzens  and  taxpayers 
in  so  far  as  there  is  thereby  adjudicated  such 
matter  of  general  concern,  in  the  absence  of 
fraud  or  collusion  attending  the  rendering 
of  such  Judgment.  This  doctrine  has  been 
recognized  and  adhered  to  by  this  court  In 
Stallcup  V.  Tacoma,  13  Wash.  141,  42  Pac. 
641,  52  Am.  St.  Rep.  25,  and  State  ex  rel. 
Forgues  v.  Superior  Court,  70  Wash.  670,  127 
Pac.  818.    When  it  Is  sought  to  bind  a  citi- 


zen or  taxpayer  of  a  mnnidpallty  by  tbe  ap- 
plication of  this  doctrine.  It  must  be  remem- 
bered that  he  is  not  by  such  a  Judgment  pre- 
cluded from  asserting  any  right  which  h« 
holds  as  an  individual  peculiar  to  himself, 
and  which  he  does  not  share  with  the  public. 
This  limitation  of  the  doctrine  Is  noticed  in 
the  text  of  23  Cyc.  1269,  quoted  with  approval 
by  this  court  In  State  ez  leL  Forgues  ▼.  Su- 
perior Court,  supra.  Now  the  ri{^t  of  the 
owner  of  property  which  is  sought  to  be 
charged  by  special  assessment  with  a  por- 
tion of  the  cost  of  a  local  Improvement  to 
have  the  amount  of  such  charge  limited  by 
the  value  of  the  benefits  resulting  to  his 
property,  as  well  as  to  have  the  whole  cost 
apportioned  between  his  and  other  property 
in  proportion  to  benefits,  Is  a  right  peculiar 
to  himself  and  not  shared  with  others.  True, 
all  other  owners  of  property  sought  to  be 
assessed  have  the  same  right  accorded  to 
them  by  law,  but  each  has  the  privilege  of 
asserting  his  right  independent  of  all  others 
in  80  far  as  there  may  In  any  manner  be 
drawn  in  question  the  amount  of  the  bene- 
fits resulting  to  his  property.  There  has  come 
to  our  notice  only  one  decision  of  the  courts 
dealing  with  the  attempted  application  of 
the  doctrine  Invoked  by  counsel  for  Murphy 
to  special  assessments  which  we  regard  as 
directly  in  point  here,  and  that  is  the  deci- 
sion of  the  Supreme  Court  of  Wisconsin,  in 
Rork  v.  Smith,  65  Wis.  67,  12  N.  W.  408.  In 
the  controversy  there  involved  there  bad 
been  rendered  a  Judgment  in  a  mandamus 
proceeding  awarding  a  peremptory  writ 
against  the  common  council  of  the  dty  of  Ap- 
pleton,  commanding  them  to  reassess  a  spe- 
cial tax  of  $81.11  upon  a  certain  tract  to  pay 
in  part  for  the  grading  of  the  street  upon 
which  it  fronted ;  a  prior  assessment  having 
been  set  aside.  It  seems  thal^  no  notice  of 
hearing  or  direct  appeal  from  the  local  as- 
sessments to  the  courts  was  awarded  by  the 
statute  of  Wisconsin  to  the  property  owner, 
but  he  had  his  remedy  in  equity,  either  by 
suit  to  cancel  the  assessment,  or  by  way  of 
defense,  when  foreclosure  of  the  assessment 
might  be  attempted,  the  same  as  those  rights 
might  be  asserted  by  a  property  owner  in  this 
state  prior  to  the  passage  of  our  I<ocal  Im- 
provement Law  of  1811.  After  levying  of 
the  reassessment  in  compliance  with  that 
mandamus  Judgment,  Bork  brought  an  action 
in  equity  to  set  aside  the  assessment,  re- 
sulting in  a  Judgment  in  the  trial  court  in 
his  favor.  One  of  the  grounds  upon  which  It 
was  insisted  that  such  Judgment  was  erro- 
neous was  that  the  mandamus  Judgment 
agninst  the  city  council  was  binding  upon 
Smith,  the  property  owner,  as  well  as  the 
dty,  rendering  the  assessment  res  Judicata 
as  against  him.  Disposing  of  this  contention 
upon  appeal,  the  Supreme  Court,  at  page  73 
of  55  Wis.,  at  page  410  of  12  N.  W.,  said: 

"Id  the  case  of  the  mandamus  proceedings  it 
seems  to  us  very  dear  that  the  common  coun- 
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dl  did  not  represent  the  rights  of  the  plaintiff. 
The  proceeding  was  a  direct  proceeding  to  charge 
the  plaintiiTs  property  with  the  payment  of  a 
claim  owned  by  the  defendant  Reeder  Smith, 
and  which  he  claimed  was  chargeable  to  and  pay- 
able oat  of  the  property  of  the  plaintiff.  The 
plaintiff  was  the  only  one  interested'  in  resisting 
the  claim  of  Smith ;  and  if  he  can  be  barred  of 
his  right  to  contest  the  validity  of  the  charge 
by  a  proceeding  to  which  he  is  not  a  party,  and 
of  which  he  has  legally  no  knowledge,  it  would 
Beem  to  be  contrary  to  the  well-settled  rule  of 
law  that  no  person  is  bound  by  any  jadgment  in 
an  action  to  which  he  is  not  a  party,  unless  he 
claims  Ma  right  under  some  one  who  was  a  party 
tbereta  This  case  cannot  be  governed  by  the 
rule  which  binds  all  the  taxpayers  of  a  mnnid- 
pality  by  the  judgment  of  a  court  of  competent 
juriediction  declaring  that  the  claim  of  the  party 
against  it  is  a  valid  claim.  In  the  case  of  a 
claim  made  against  the  city,  town,  county  or 
other  municipality,  the  claimant  cannot  make  the 
taxpayers,  to  whose  property  he  must  ultimately 
nsort  for  the  payment  of  his  claim,  jjarties  to 
his  action  to  determine  its  validity ;  and  the  mu- 
nicipality, in  its  corporate  capacity,  is  the  party 
with  whudi  the  contest  must  be  made.  In  an  ac- 
tion of  that  kind  the  municipality,  by  its  officers, 
represents  the  rights  of  the  taxpayers  whose 
property  mast  ultimately  pay  the  demand.  The 
claim,  in  snch  case,  is  a  claim  against  the  ma- 
nidpality  and  not  against  the  taxpayers;  but, 
when  established  against  the  municipality,  the 

groperty  of  the  taxpayer  becomes  bound  to  pay 
is  quota  of  the  tax  necessary  to  discharge  the 
debt  This  is  all  that  was  determined  in  the  case 
of  Clark  ▼.  Wolf,  29  Iowa,  107,  cited  by  the 
learned  cooasel  for  the  respondent  In  the  case 
at  bar.  Smith  had  no  claim  against  the  city  of 
Appleton;  he  had  simply  the  right,  if  he  had 
any  right,  to  invoke  the  action  of  the  city  au- 
thorities to  aid  him  in  enforcing  his  claim 
against  the  property  of  the  plaintiff;  and  the 
fact  that  he  compelled  them  to  act  by  the  writ  of 
mandamus  can  give  no  more  force  to  their  action 
than  if  it  had  been  done  voluntarily,  unless  the 
party  to  be  affected  by  their  action  was  also 
made  a  party  to  the  proceefKng.  They  were  the 
mere  agents  of  the  holder  of  the  claim  to  enforce 
it  against  the  plaintiff ;  and  if  they  had  no  legal 
right  to  enforce  the  claim,  the  plaintiff  must 
have  the  right  to  contest  its  validity  when  the 
attempt  to  enforce  the  same  is  made  in  a  way 
which  affects  his  rights." 

No  decision  relied  upon  by  counsel  tor 
Harpby  lends  more  substantial  support  to 
their  contention  than  that  of  Ashton  v. 
Rochester,  133  N.  T.  187,  80  N.  B.  965,  28 
Am.  St.  Rep.  619.  The  question  there  decid- 
ed is  stated,  in  substance,  in  the  syllabus  to 
the  oflteial  report  of  that  case  as  follows: 

"Where  a  writ  of  mandamus  is  awarded  hy  a 
competent  court  against  a  board  of  officers  of  a 
mnnicipaUty,  having  power  to  let  contracts  for 
works  of  local  improvement,  requiring  them  to 
let  such  a  contract,  and  it  is  let  in  obedience  to 
such  command  and  a  local  assessment  duly  made 
to  defray  the  expenses,  the  power  of  the  board 
to  let  the  contract  may  not  be  questioned  sub- 
•eqnently  by  the  taxpayers  in  a  collateral  pro- 
ceeding." 

A  reading  of  that  opinion  will  show  that 
there  was  not  involved  any  question  of  bene- 
fits nor  of  the  apportionment  thereof  against 
lands  sought  to  be  assessed  to  pay  the  cost 
of  the  improvement  The  property  owners 
were  endeavoring  to  set  aside  and  enjoin 
the  collection  of  the  assessment  because  of 
irregularities  going  to  the  question  of  the 
joriadiction  of  the  council  to  let  the  con- 


tract and  proceed  with  tbe  Improvement- 
questions  which  affected  all  the  uwoers  of 
property  to  be  assessed  alike,  and  placed  the 
propert7  owners,  according  to  the  views  of 
the  court  there  expressed,  in  the  same  reja- 
tlve  position  as  general  taxpayers,  when 
there  1b  drawn  in  question  the  validity  of 
the  levy  of  a  general  tax  they  might  be  call- 
ed upon  to  pay.  We  do  not  think  that  deci- 
sion Is  controlling  herei  where  there  Is  In- 
volved, in  its  final  analysis,  the  question  of 
the  amount  of  benefits.  If  any,  resulting  from 
the  construction  of  the  Improvement  to  the 
abutting  property  of  each  particular  otoner 
of  the  several  lots  and  tracts  soitffht  to  be 
assessed.  The  fact  that  the  dty  and  Its  ofll- 
dals  might  be  estopped  by  that  Judgment  up- 
on all  questions,  or  eveo  that  the  property 
owners  might  be  estopped  by  that  Judgment 
upon  questions  other  than  those  of  benefits, 
we  think,  is  not  at  all  conclusive  that  they 
would  be  estopped  from  asserting  this  right 
which  each  holds  as  an  individual  peculiar 
to  himself,  and  not  in  common  with  others. 
One  owner  of  property  might  be  benefited 
to  the  full  extent  claimed,  while  another 
owner  might  not  be  benefited  at  alL  The 
right  of  the  property  owner  to  be  beard 
as  to  the  amount  of  ben^ts  resulting  to 
his  property  is  not  foreclosed  by  this  man- 
damus judgment,  whatever  may  be  held  as  to 
Its  finality  upon  other  questions. 

Some  remarks  were  made  by  this  court  in 
Shaw<&  Hodgins  v.  Waldron,  65  Wash.  271, 
104  Pac.  272,  28  L.  B.  A.  (N.  S.)  735,  which 
might  seem  somewhat  In  harmony  with  Ash- 
ton ▼.  Rochester,  supra.  The  decision  in 
that  case,  however,  was  upon  the  question  of 
the  statute  of  limitations  as  affecting  the 
right  of  those  entitled  to  hare  a  reassessment 
levied  to  pay  their  claims;  it  being  decided 
that  the  running  of  the  statute  was  stayed  by 
the  commencement  of  an  action  against  the 
city  authorities  to  compel  the  levy  of  such 
an  assessment  The  view  that  a  Judgment 
against  the  dty  In  such  an  action,  upon  that 
question,  binds  also  the  owner  of  the  prop- 
erty to  be  assessed,  does  not  by  any  means 
lead  to  the  conclusion  that  Judgment  ren- 
dered against  a  dty,  like  in  this  case,  would 
be  binding  upon  the  ow^ners  of  property  to 
be  assessed  in  so  far  as  the  question  of  bene- 
fits to  the  particular  property  of  each  and 
the  proper  apportioning  thereof  is  concerned. 
Even  in  litigation  involving  the  validity  of  a 
general  tax  where  the  rights  of  the  tax- 
payer may  be  finally  adjudicated  against  hUn 
in  a  suit  by  or  against  the  municipality,  he 
is  not  thereby  preduded  from  questioning 
the  valuation  put  upon  his  property  for  the 
purpose  of  measuring  the  amount  of  the  tax 
he  may  be  required  to  pay.  Upon  this  ques- 
tion he  is  usually  accorded  the  right  to  be 
heard  before  a  board  of  equalization,  and  he 
may  also  question  It  in  a  court  of  equity 
upon  a  proper  showing.  This  is  an  individ- 
ual right  which  he  does  not  share  with  the 
public  or  other  taxpayers,  however  much  he 
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may  ahare  with  ofhera  hla  rlgbt  to  qneation 
the  Incarring  of  the  Indebtednesa  and  the 
power  to  lev7  snch  a  tax. 

It  la  necessary  to  a  correct  viewpoint  of 
this  case  to  remember  that  each  objecting 
property  owner  is  resisting  the  partlcolar 
assessment  against  hla  own  property,  and 
that  the  controversy,  so  far  as  he  is  inter- 
ested therein,  Is  as  if  he  were  the  only  prop- 
erty owner  objecting  to  the  assessment 

In  the  late  case  of  State  ex  rel.  Mnrphy 
V.  Wilght,  76  Wasb.  883,  886,  136  Pac.  482, 
483,  wherein  It  was  sought  to  prohibit  the 
prosecution  in  the  snperior  court  for  Lewis 
county,  the  appeal  of  Summersett  et  al.  from 
the  decision  of  the  cit7  council  conflrmlug 
this  assessment,  upon  the  ground  that  the 
assessment  had  been  rendered  res  Judicata 
as  against  Summersett  et  al.,  this  court,  re- 
ferring to  the  mandamus  case  against  the 
dty  commission,  said: 

"We  think  there  can  be  no  doubt  that,  if  the 
innes  adjudicated  in  State  ex  reL  Murphy  v. 
Coleman,  supra,  were  finally  decided  and  are 
binding  upon  the  property  owners,  still  the  prop- 
erty owners  have  the  right  to  contest  before  the 
commissioners  the  amount  of  the  assessment  lev- 
ied against  their  lots.  Tlie  statute  gives  them 
this  right  Rem.  &  BaL  Code,  t  7961 ;  Laws  ot 
1911,  p.  4S2,  f  21  (8  Rem.  &  Bal.  Code,  |  7892— 
21).  The  adjudication  in  the  ease  above  men- 
tioned did  not  and  could  not  go  further  than  to 
determine  tite  UabiUty  of  the  property  owners 
to  pay  the  cost  of  the  improvement  to  the  ex- 
tent of  the  benefits  recehred  by  their  property; 
and  tliey  clearly  have  the  right  under  the  stat- 
ute to  have  that  question  determined  in  the 
proper  forum." 

In  view  of  the  fact  that  the  writ  of  prohi- 
bition there  sought  was  denied  by  this  court 
iqton  the  ground  that  Murphy  had  the  right 
ot  appeal  from  any  dedaion  of  the  superior 
court  rendered  in  that  proceeding,  it  may  be 
•Dggested  that  the  atwve-qaoted  remarks  of 
the  court  were  to  some  extent  dictum.  We 
axe  of  the  opinion,  however,  that  this  is  the 
law  governing  the  rights  of  Summersett  et 
■L  We  conclude  that  the  Judgment  of  the 
superior  court  for  Lewis  county,  which  was 
affirmed  by  this  court  In  the  mandamus  case 
requiring  the  city  commisalon  to  proceed  with 
the  levying  of  assessments,  was  not  and 
could  not  have  been,  res  judicata  of  the  rights 
of  Summersett  et  al^  in  so  far  as  the  ques- 
tion  of  benefits  and  anwrtionment  thereof  is 
oonoemed. 

It  is  finally  contended  by  counsel  for  Mur- 
phy that  the  evidence  presented  to  the  su- 
perior court  in  this  case  calls  for  the  con- 
clusion that  the  several  lots  and  tracts,  own- 
ed by  Summersett  et  aL  were.  In  fact  bene- 
fited to  the  extent  ot  the  several  assessments 
apportioned  thereon  by  the  assessment  roll 
made  and  confirmed  by  the  dty  commission 
in  obedience  to  the  mandamus  of  the  supe- 
rior court  This  presents  questions  of  fact 
which  we  are  convinced  must  be  resolved  in 
favor  of  Summersett  et  aL  It  is  apparent 
from  record  of  the  proceedings  liad  before 
the  dty  commission  in  the  making  and  con- 
firmation of  these  assessments  that  the  com- 


mission proceeded  upon  the  theory  that  it 
was  by  that  mandamus  compelled  to  assess 
the  entire  contract  price  of  the  improvement 
upon  the  property  within  the  district  and  ap- 
portion the  same  to  the  property  of  Summer- 
sett et  aL,  regardless  of  its  opinion  as  to 
whether  or  not  such  property  was  actually 
benefited.  In  this  conflrmatim  ordinance 
they  make  preliminary  redtals  amounting,  in 
substance,  to  findings,  as  follows: 

"Whereas,  it  appears  to  the  dty  commission 
that  said  sewer  has  not  been  built  in  substantial 
conformil7  with  said  Ordinance  No.  346  and  the 
contract  plans,  and  specifications,  and  that  it 
will  require  the  expenditure  of  more  than  twenr 
ty-eight  thousand  dollars  to  complete  said  sew- 
er in  accordance  with  said  ordinance  and  con- 
tract; and,  farther,  that  no  provision  has  been 
made  for  completing  said  sewer  and  that  until 
it  is  completed  said  sewer  cannot  be  used  by  the 
property  owners  in  said  district  and  that  in  caae 
said  sewer  is  never  completed  the  property  in 
said  district  will  receive  no  special  benefits 
whatever  from  the  same;  and,  fortiier,  that  in 
caae  it  should  be  completed  in  tlie  immediate  fu- 
ture the  entire  benefits  flowing  to  the  property 
in  said  local  improvement  district  trom  aiat  por- 
tion of  the  sewer  now  oonstracted  would  not  ex- 
ceed the  sum  of  twenty-eight  thousand  dollars; 
and  said  commission  further  finding  that  as  a 
matter  of  law  it  is  bound  by  the  mandate  of  the 
court  to  approve  an  assessment  roil  for  the  full 
contract  price,  with  extras,  not  exceeding  the 
estimated  cost  of  fiftyvaiz  thousand  dollars,  not- 
withstanding the  fact  that  said  sewer  is  not 
completed  and  the  property  does  not  receive  spe- 
cial benefits  in  said  sum  of  twenty-eight  Uiona- 
and  dollars." 

Reference  to  the  dedslon  of  this  court  in 
the  mandamus  caae  ot  State  ex  rel.  Mnrphy 
▼.  Coleman,  supra,  will  show  that  the  dty 
was  prevented  from  questioning  the  comple- 
tion of  Murphy's  contract  and  the  proper 
construction  of  the  improvement  because  of 
the  acceptance  of  the  work  by  its  dty  en- 
gineer; the  substance  of  the  decision  being 
that  the  dty  lost  its  right  to  so  question  the 
proper  construction  of  the  improvement  by 
eetoppeL  Were  the  improvement  to  be  paid 
for  from  the  general  funds  ot  the  city,  the 
result  would  probably  have  been  to  fix  an 
obligation  upon  the  dty  to  pay  the  contract 
price. 

[(]  After  beating  a  large  amount  of  evi- 
dence upon  the  question  of  the  proper  com- 
pletion of  the  improvement  and  its  possible 
use  to  the  property  of  Summersett  et  aL, 
sought  to  l>e  assessed,  the  superior  court 
found: 

"That  the  said  defendant  W.  J.  Murphy  did 
not  build  said  sewer  in  substantial  conformity 
to  the  contract  plans,  and  specifications,  and  by 
reason  thereof  said  sewer,  as  left  by  said  de- 
fendant W.  J.  Murphy,  could  not  be  used  and 
was  not  usable  for  the  purposes  for  which  the 
same  was  designed,  or  any  other  purpose;  that 
the  sewer  as  constructed  by  the  said  W.  J.  Mur- 
phy was  not  and  is  not  usable  by  these  appel- 
lants or  other  property  owners  in  said  district, 
and  did  not  and  does  not  now  confer  any  special 
benefit  whatsoever  upon  appellant's  said  proper- 
ty, and  appellant's  said  property  or  any  portion 
thereof  has  not  been  benefited  in  any  manner 
whatever  by  the  construction  of  said  sewer :  that 
in  order  to  substantially  complete  said  sewer  in 
accordance  with  the  plana  and  specifications  it 


Digitized  by  VjOOQ  IC 


Wash.) 


HOXSBT  ▼.  MUBBAT 


205 


ii  neceBHirr  that  a  larse  portioii  of  the  same 
be  doK  up  and  relaid  at  an  expense  of  many 
thooaanda  of  dollara,  and  until  atich  work  is  done 
no  portion  of  aaid  sewer  can  be  used;  that  the 
■aid  cit7  of  Chehalis  has  made  no  provision 
whataoerer  for  the  completion  of  said  sewer  or 
anj  part  thereof." 

Mow,  this  assesameiit  roll  does  not  come  to 
the  courta  witb  the  streogth  of  that  presumi)- 
tlon  as  to  the  benefits  nsuaUy  attending  the 
making  of  an  assessment  roll  In  view  of  the 
coandU*  findings  made  in  connection  with 
the  confirnuitlon  of  the  roU.  Having  In 
mind  this  fact,  and  having  read  all  evidence 
produced  before  the  superior  court  touching 
the  question  of  benefits  resulting  to  the  lots 
and  parcels  of  land  belonging  to  Summeraett 
et  al.,  we  cannot  escape  the  conclusion  that 
the  trial  court  made  correct  findings,'  as 
above  quoted,  upon  that  subject  Counsel 
for  Hurphy  strenuously  argue,  In  substance, 
that  this  conclusion  can  be  reached  only  by 
the  aid  of  evidence  tending  to  show  failure 
to  complete  the  work  according  to  the  plans 
and  specUteatlona.  This  question,  they  In- 
sist, Is  of  such  nature  as  to  tuvolve  rights 
common  to  all  owners  of  property  In  the  dis- 
trict whldi  became  finally  adjudicated 
against  all  such  owners  by  the  mandamus 
Judgment  against  the  dty  commission. 
There  may  tte  a  sense  in  which  this  is  true, 
but,  in  so  far  as  evldoice  of  want  of  proper 
completion  of  the  contract  lends  support  to 
the  contention  of  Summersett  et  sL  that 
their  lots  and  tracts  were  not  benefited  by  the 
improvement,  we  are  of  the  opinion  that 
they  were  entitled  to  produce  evidence  of 
floCb  fact.  The  real  issue  is  the  amount  of 
benefits  resulting  to  the  several  lots  and 
tracts  of  Summersett  et  aL  Upon  this  issue 
they  were  not  foreclosed,  nor  were  they  fore- 
closed upon  any  question  of  fact  relevant 
to  this  Issue.  If  the  question  of  benefits 
were  not  here  Involved,  the  force  of  the  man- 
^lamns  judgment  as  against  Summersett  et 
jU.  might  possibly  be  as  claimed  by  counsel 
for  Murphy. 

We  cannot  escape  the  conclusion  that  the 
trial  conrt  properly  disposed  of  the  rights 
-of  the  parties  by  its  tadgment  setting  aside 
and  canceling  the  assessments  against  the 
property  of  Summersett  et  al.,  the  objectors, 
and  that  thetefore  the  judtpnent  must  be 
affirmed.    It  is  so  ordered. 

We  do  not  desire  to  be  understood  as  ex- 
pressing any  opinion  In  derogation  of  any 
right  which  may  accrue  In  the  future  in 
f^Tor  of  the  dty  to  make,  or  on  the  part  of 
Murphy  to  have  made,  a  reassessment  to  pay 
the  cost  of  constructing  this  Improvement  in 
the  event  It  is  ultimately  constructed  by 
Murphy  so  as  to  result  In  such  benefits  as 
will  support  an  assessment  against  the  prop- 
erty of  Summersett  et  aL,  or  ultimately  com- 
pleted by  the  dty  so  as  to  result  in  such 
benefits  as  will  support  an  assessment  against 
the  property  of  Summersett  et  aL,  within  the 
rale  announced  by  us  in  Mallory  v.  Olympla, 


146  Pac.  B27,  where  the  dtr  received  the 
benefit  of  an  uncompleted  contract,  and 
thereafter  made  the  work  conform  to  Its 
needs.  We  simply  hold  that  the  particular 
property  of  Summersett  et  aL,  not  being  bene- 
fited in  any  degree  by  the  Improvonent  In  its 
present  condition,  is  not  at  this  time  subject 
to  assessment,  whatever  the  liability  of  sudi 
property  may  be  in  the  future.  We  construe 
the  judgment  of  the  superior  court  as  mean- 
ing no  more  than  this.  Indeed,  it  may  well 
be  doubted  that  the  superior  conrt  had  Juris- 
diction to  do  more  than  this. 

We  also  desire  to  be  understood  as  ex- 
pressing no  opinion  touching  the  possible 
right  of  Murphy  to  recover  damages  against 
the  dty  arising  from  its  fault,  if  any,  re- 
sulting In  Its  inability  to  make  an  assess- 
ment to  pay  for  the  improvement. 

MORUIS,  a  J.,  and  HOLGOMB,  MOUNT, 
MAIN,  BL.US,  and  OBOW,  JJ.,  concnr. 


(84  Wash.  B8g) 
HOXSET  V.  MUBBAY  et  aL    (Na  12074.) 

(Supreme  Conrt  of  Washington.    March  81, 
1916.) 

1.  Appbal  and  BSbbob  $s>981— Motion  fob 
Nkw  TbiaIj— Nbwlt  Discovkbkd  Evidenok 
— DiscBBTiow  or  Tbial  Coubt. 

The  grant  or  denial  of  a  new  trial  for  new- 
ly discovered  evidence  will  not  be  disturbed  nn- 
lesj  the  discretion  of  the  trial  court  has  been 
abused  to  the  prejudice  of  the  party  complain- 
ing. 

[E<d.  Note.— For  other  cases,  see  Appeal  and. 
Error.  Cent  Dig.  |  3876:    Dec  Dig.  «=>9S1.] 

2.  New  Tbiai,  $:s3l02  —  GBouKms  —  Nbwlt 

DiBCOVKBED  EVIDXROE. 

Evidence  which  could  have  been  produced 
on  the  trial  by  the  exercise  of  reasonable  dili- 
gence is  not  newly  discovered  evidence  for  which 
a  new  trial  may  be  granted. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  i|  207.  210-214:  Dec  Dig.  «=>102.] 

8.  Daxaobb  4=>20e— PhtbiOal  Examination 

— POWBB  0»  COVBT. 

The  conrt  has  no  power  to  direct  a  commis- 
sion of  physicians  appointed  by  it  to  perform  an 
operation  on  a  party  to  ascertain  a  fact  in  con- 
troversy, though  the  party  is  willing,  while  the 
adverse  party  refuses  to  have  anything  to  do 
with  the  matter. 

[Eld.  Note.— For  other  cases,  see  Damajtes, 
Cent  Dig.  8  631;    Dee.  Dig.  i3=>206.] 

4.  New  Tbial  ®=»102  —  Gbounds  —  Newlt 
DiscovEBED  Evidence- DiLioKNOB.  - 

Where  early  In  the  trial  of  an  action  last- 
ing some  days,  defendant  was  Informed  by  the 
testimony  of  plaintitC,  a  physician,  that  he  had 
not  removed  her  appendix,  and  during  the  trial 
defendant  offered  to  have  the  fact  ascertained 
by  an  operation  which  she  would  submit  to,  but 
no  request  for  a  continuance  of  the  trial  was 
made  to  permit  an  operation,  a  new  trial  on  . 
the  ground  of  newly  discovered  evidence  that 
the  appendix  had  been  removed,  based  on  the 
testimony  of  physidans  performinK  an  opera- 
tion after  a  verdict  for  .plaintiff,  was  properly 
denied  for  want  of  reasonable  diligence. 

[Eld.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  H  207,  210-214;  Dec.  Dig.  «=» 
102.] 
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6.  Vfxw  Tbial  ®=»108  —  Grounds  —  Newlt 

-DiSCOVERKD     BvtDBNOK  —  MaTBBIAUTY     OF 

Evidence. 

A  new  trial  for  newly  discovered  evidence 
will  not  be  granted  unless  the  newly  discovered 
evidence  will  or  ouzht  to  produce  a  different  re- 
sult if  the  jory  yields  to  its  leeitimate  influ- 
ence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  Si  226,  227;  Dec  Dig.  «=>108.1 

6.   PHT8IC1AN8    AND     SUBOEONS    <&=>24  —   AC- 
TIONS— ISStTES-T-EVIDENCK— ADMISSIBILITT. 

Wlere,  in  an  action  by  a  physician  for 
compensation  for  an  operation  on  defendant,  de- 
scribed as  curetting,  alleged  to  have  been  made 
necessary  because  of  an  attempt  by  defendant 
to  perform  an  abortion  on  herself  by  the  use 
of  a  catheter,  defendant  and  codefendant  claim- 
ed that  the  operation  was  unauthorised  and 
that  the  only  operation  authorized  waa  an  op- 
eration for  removal  of  defendant's  appendix, 
evidence  that  defendant  told  the  physician  and 
other  witnesses  that  she  had  used  the  catheter, 
which  was  responsible  for  the  infection  neces- 
sitating the  operation  made,  was  admissible  as 
bearing  on  the  authority  of  the  physician  to 
perform  the  operation. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {{  63-62;  Dec  DIk. 
^=^24.] 

Department  2.  Appeal  from  Superior 
Coart,  Spokane  County ;  J.  Stanley  Webster, 
Judge. 

Action  by  T.  E.  Hoxsey  against  Lyda  Mur- 
ray and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Nnzum,  Clark  &  Nuzum,  of  Spokane  (Geo. 
H.  Armltage,  of  Spokane,  of  counsel),  for  ap- 
pellants. Danson,  Williams  ft  Danson,  of 
Spokane,  for  respondent. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  for  professional  services  as  a  phy- 
sician and  surgeon  rendered  to  Lyda  Mur- 
ray. The  defendants  F.  J.  Murray  and  Lyda 
Murray  are  husband  and  wife.  In  the  bill 
of  particulars  annexed  to  the  amended  com- 
plaint the  account  is  Itemized.  Two  items  of 
this  account  are  for  operations  performed 
upon  Mrs.  Murray:  Que  operation  described 
as  "curetting,"  performed  on  January  26, 
1911,  and  the  other  as  "laparotomy,"  per- 
formed on  February  16,  1911.  The  defend- 
ants answered  the  amended  complaint  by  cer- 
tain admissions  and  denials,  and  by  a  cross- 
complaint.      In    the    cross-complaint    it    Is 

'  charged  that  the  plaintiff  was  employed  on 
February  16th  to  operate  upon  Mrs.  Murray 
for  appendicitis,  and  for  no  other  or  differ- 
ent purpose;  that  the  plaintiff,  without  au- 
thority, operated  upon  Mrs.  Murray,  remov- 
ing her  ovaries  and  Fallopian  tubes;  that 
the  operation  was  not  necessary  and  not  Jus- 
tlfled  by  her  condition.  The  damages  alleg- 
ed to  have  resulted  from  this  claimed  unau- 
thorized operation  are  then  set  forth.  The 
plaintiff  replied  to  the  cross-complaint,  deny- 
ing the  material  allegations  thereof,  and  af- 
firmatively pleading  that  each  and  every 
service  performed  was  at  the  Instance  and 

•  request  and  with  the  full  knowledge  and  con- 
sent of  both  of  the  defendanta     After  the 


issues  were  thus  framed.  In  due  time  the 
cause  came  on  for  trial  before  tl^e  court  and 
a  Jury,  and  a  verdict  was  returned  In  favor 
of  the  plaintiff.  A  motion  for  a  new  trial  be- 
ing made  and  overruled,  the  defendants  ap- 
peal 

The  primary  issue  In  this  case  as  tried  in 
the  superior  court  waa  whether  the  opera- 
tion performed  on  February  16th  was  author- 
ized. There  is  no  claim  that  the  charge 
made  for  the  services  is  unreasonable  if  the 
operation  was  authorized,  or  was  reasonably 
necessary,  taking  Into  consideration  the  con- 
dition of  the  patient  The  evidence  introduc- 
ed by  the  plaintiff.  If  true,  shows,  that  the 
operation  described  as  "cui«ttlng"  was  made 
necessary  by  the  attempt  on  the  part  of  Mrs. 
Murray  to  perform  an  abortion  upon  herself 
by  the  use  of  a  catheter;  that  Mrs.  Murray 
admitted  to  the  plaintiff,  and  to  a  number  of 
other  witnesses  who  testified,  that  she  used 
the  catheter  for  the  purpose  mentioned ;  that 
the  Fallopian  tubes  and  ovaries  had  become 
diseased  on  account  of  infection  from  the 
decaying  foetus,  or  from  an  infection  carried 
into  the  womb  by  the  catheter;  that  before 
the  laparotomy  operation  was  performed 
Mrs.  Murray  was  told  that  she  would  prob- 
ably lose  both  Fallopian  tubes ;  that  it  could 
not  be  told  until  after  the  Incision  was  made 
Just  what  was  necessary  to  be  done;  that 
Airs.  Murray  told  the  doctors  present  for  the 
purpose  of  performing  the  operation  to  go 
ahead  and  remove  everything  that  was  dis- 
eased, and  to  do  everything  that  they  thought 
best  for  her;  that  a  median  incision  was 
made  Just  below  the  navel;  that  when  the 
Fallopian  tubes  and  ovaries  were  examined, 
it  was  found  that  both  tubes  contained  pus, 
and  that  the  ovaries  were  diseased ;  that  the 
husband  was  then  called  Into  the  room  and 
advised  that  If  the  ovaries  were  not  removed, 
they  would  give  Mrs.  Murray  constant  trou- 
ble, and  that  he  told  the  doctors  at  this  time 
to  remove  whatever  was  necessary ;  that  the 
Incision  was  not  made  at  the  place  where  it 
is  ordinarily  made  In  cases  of  operations  for 
appendicitis;  that  the  Incision  when  the  op- 
eration Is  for  the  purpose  of  removing  the 
appendix  Is  usually  made  at  a  place  known 
In  surgery  as  "McBumey's  point,"  which  is 
a  point  about  halfway  between  the  navel  and 
the  hip  bone  on  the  right  side ;  that  no  men- 
tion was  made  at  any  time  by  Mrs.  Murray, 
or  by  any  of  the  doclors,  relative  to  the  re- 
moval of  the  appendix ; .  and  that  Mrs.  Mur- 
ray was  told  of  the  operation  that  had  been 
performed  upon  her  three  or  four  days  there- 
after, and  she  then  expressed  her  satisfaction 
and  approval  thereof.  The  plaintiff,  and  the 
two  doctors  who  assisted  him  in  the  opera- 
tion testified  that  the  appendix  had  not  been 
removed.  The  evidence  Introduced  on  behalf 
of  the  defendants,  If  true,  shows  that  the 
plaintiff  was  employed  to  remove  the  appen- 
dix, and  for  no  other  purpose;    that   Mrs. 
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Mvrrar  bad  at  no  time  ased  a  catheter  for 
tlM  purpose  of  performing  an  abortion  upon 
herself,  but  that  the  miscarriage  was  brought 
about  by  another  cause.  It  will  thus  be  seen 
that  the  question  at  Issue  In  the  trial  court 
was  plainly  one  of  fact  and  consequently 
within  the  province  of  the  Jury  to  determine 
Unless  the  trial  court  committed  errors  of 
law,  the  Judgment  must  be  affirmed.  Other 
facts  wUl  be  stated,  and  further  reference 
to  the  evidence  will  be  made  in  connection 
«ith  the  consideration  of  the  points  to  which 
such  facts  or  evidoace  may  be  particularly 
pertinent  "J, 

There  are  two  questions  in  this  case  for 
this  court  to  determljie.  Stated  in  the  In- 
verse order  from  that  In  which  they  appear 
in  the  appellants'  brief  they  are:  First,  did 
the  trial  court  err  in  declining  to  grant  a 
new  trial  on  the  ground  of  newly  discovered 
evidence;  and,  second,  was  it  error  for  the 
trial  court  to  admit  the  evidence  relative  to 
the  use  of  a  catheter  by  Mrs.  Murray? 

[1-4]  L  As  already  stated,  .the  amended 
complaint  in  this  case  described  the  opera- 
tion as  "laparotomy,"  which  means  abdomi- 
nal. No  motion  was  made  to  make  this 
amended  complaint  more  definite  and  certain 
by  setting  out  specifically  Just  what  was  done 
at  this  operation.  In  the  cross-complaint  it 
was  dalmed  that  the  operation  removing  the 
ovaries  and  Fallopian  tubes  was  unauthoriz- 
ed and  unnecessary.  The  reply  to  this  cross- 
complaint  claims  that  the  service  performed 
was  authorized.  The  trial  of  the  cause  be- 
gan oa  September  12,  1913,  and  the  talcing 
of  testimony  was  concluded  during  the  after- 
noon of  the  17th  of  the  same  month.  During 
the  first  day  of  the  trial  the  plaintiff  testified 
as  to  the  removal  of  the  Fallopian  tubes 
and  the  ovaries,  and  denied  that  the  appen- 
dix had  been  removed  by  tUmself  and  associ- 
ates when  the  operation  of  February  16th 
was  performed.  On  the  16tb,  and  while  the 
case  of  the  defendant  was  being  presented, 
the  following  occurred:  During  the  retire- 
ment of  the  Jury,  counsel  for  the  plaintiff 
moved  the  court  to  appoint  a  commission  of 
three  physicians  to  examine  Mrs.  Murray  as 
to  her  physical  condition.  Thereupon  coun- 
sel for  the  defendants  said  that  he  would  ten- 
der Mrs.  Murray  to  two  doctors  and  Dr. 
Windell  for  an  examination  as  to  whether 
her  appendix  had  been  removed,  stating  that 
he  was  very'  sure  it  had,  and  that  he  had 
been  authorized  to  make  this  tender  of  her 
for  an  operation  to  determine  this  fact. 
Counsel  for  the  plaintiff  replied  that  he 
would  have  nothing  to  do  with  the  matter; 
that  if  the  defendants'  counsel  wanted  the 
operation,  he  could  have  it  performed.  Sub- 
sequently dnring  the  same  day,  while  Mrs. 
Murray  was  upon  the  witness  stand,  she  was 
asked  by  her  counsel  whether  she  was  will 
Ing  to  submit  her  body  to  an  operation  to  de- 
termine whether  the  appendix  had  been  re- 
moved, and  she  replied  that  she  was.    Later 


dnring  the  afternoon  of  this  day  the  trial 
was  adjourned  until  the  following  morning 
in  order  that  the  commission  of  physicians 
appointed  by  the  court  might  examine  Mra. 
Murray.  The  conrt  declined  to  direct  the 
commission  to  perform  the  operation.  The 
plaintiff  refused  to  have  anything  to  do  with 
the  matter  of  an  operation.  The  defendants 
did  not  have  it  performed.  A  verdict  for 
the  plaintiff  was  returned  on  the  18th  day 
of  September,  1913.  A  motion  for  new  trial 
was  made  on  September  20,  1913. 

In  support  of  the  motion  for  a  new  trial 
the  defendants'  counsel  made  an  affidavit 
that  on  the  24th  day  of  September,  1913,  he 
advised  counsel  for  the  plaintiff  over  the 
telephone  that  Mrs.  Murray  had  employed 
Dr.  WindeU  to  perform  an  operation  upon 
her  npon  the  following  morning  to  ascertain 
whether  her  appendix  had  been  removed,  and 
that  three  other  doctors  would  assist  in  the 
operation,  naming  them;  that  if  counsel  for 
the  plaintiff  desired,  Dr.  Hoxey,  or  any  rep- 
resentative of  his,  might  be  present  at  the 
operation;  that  plaintiff's  counsel  repUed 
that  he  did  not  believe  they  would  care  to 
have  a  physician  present,  or  take  any  part  in 
the  operation.  According  to  the  affidavits  of 
the  physicians  who  were  present  at  the  oper- 
ation, it  was  performed  on  September  25, 
1913.  All  four  of  these  doctors  in  their  affi- 
davits state  that  they  found  but  one  surgical 
wound  upon  the  abdomen  of  Mrs.  Murray  at 
the  time  of  this  operation.  Two  of  the  doc- 
tors state  that  the  appendix  "had  been  re- 
moved some  time  previously  by  a  surgical 
operation."  Two  of  the  doctors  do  not  say 
In  their  affidavits  that  the  appendix  had  been 
removed  by  a  surgical  operation,  but  state: 
"We  found  that  there  was  no  appendix  there." 
Mrs.  Murray  In  her  affidavit  states  that  but 
one  abdominal  operation  had  been  performed 
upon  her  prior  to  the  trial  of  the  cause. 

In  resisting  the  motion  for  a  new  trial,  the 
plaintiff  answered  the  affidavits  of  the  de- 
fendants by  filing  the  affidavits  of  five  or 
six  physicians,  all  of  whom  In  theiii  affida- 
vits state  that  it  is  impossible  to  determine 
from  the  scar  or  surgical  wound  found  up<Hi 
the  body  of  any  person  whether  or  not  more 
than  one  operation  had  been  performed  upon 
that  person's  abdomen;  that  frequently  a 
second  operation  is  performed  by  opening  the 
abdomen  at  the  same  point  where  the  scar 
or  surgical  wound  of  the  first  or  former  oper- 
ation is,  removing  the  scar,  and  sewing  the 
wound;  that  thereupon  the  same  heals  so 
that  it  is  imi>osBible  to  determine  whether 
one  or  more  operations  have  been  performed; 
that  the  appendix  of  Mrs.  Murray  may  have 
sloughed  off  as  a  result  of  suppurative  in- 
flammation, leaving  a  scar  similar  to  that 
which  is  left  when  the  appendix  is  removed 
by  surgery;  and  that  it  would  be  impossible 
to  determine  from  the  appearance  thereof 
whether  it  bad  been  removed  by  ai^  opera- 
tion, or  by  reason  of  sloughing  o^ 


Digitized  by 


Ljoogle 


208 


147  PACIFIC  RDPORTBB 


(Wub. 


Th«  defendants  claim  by  their  affidavits 
they  have  made  a  showing  of  newly  discov- 
ered evidence  which  entitled  them  to  a  new 
trial.  The  granting  of  a  new  trial  upon  the 
ground  of  newly  discovered  evidence  Is  a 
matter  largely  within  the  discretion  of  the 
trial  Jndge.  Before  the  appellate  conrt  will 
substltnte  Its  judgment  for  that  of  the  Jndge 
presiding  at  the  trial  It  must  appear  with 
reasonable  certainty  that  such  discretion  has 
been  abused  to  the  prejudice  of  the  appel- 
lant In  Coffer  v.  Erlckson,  61  Wash.  6S9, 
112  Pac.  643,  npon  this  question  It  was  said: 

"The  granting  of  a  new  trial  on  the  eronnd 
of  newly  discovered  evidence  is  a  question  nec- 
essarily so  largely  in  the  discretion  of  the  trial 
Judge  that  it  must  appear  with  reasonable  cer- 
tainty that  such  discretion  has  been  abused  to 
the  prejudice  of  the  appellant  before  the  appel- 
late court  will  substitute  its  Judgment  for  that 
of  the  presiding  judge,  who  has  observed  the 
proceeding  throughout  the  triaL" 

It  Is  a  well-known  rule  that  evidence 
which  oould  have  been  produced  npon  the 
trial  by  the  exercise  of  reasonable  diligence 
does  not  constitute  newly  discovered  evi- 
dence. In  this  case,  as  appears  from  the 
facts  stated,  during  the  trial  the  defendants 
claimed  the  fact  to  be  that  the  appendix  had 
been  removed  from  the  body  of  Mrs.  Murray, 
and  her  body  was  tendered  for  the  purpose 
of  having  an  operation  performed  to  deter- 
mine that  fact  The  trial  conrt  rightly  declin- 
ed to  direct  the  commission  appointed  by  him 
to  perform  the  operation  because  of  lack  of 
power.  The  plaintltC  refused  to  have  any- 
thing to  do  with  the  matter  of  the  operation. 
The  defendants  did  not  have  It  performed. 
Neither  did  they  dalm  surprise,  nor  ask  for 
a  continuance  until  an  operation  could  be 
performed  and  the  fact  determined.  It  will 
hardly  be  claimed  by  the  defendants  that  In 
tendering  Mrs.  Murray  for  the  operation  they 
were  suggesting  to  the  plaintiff  that  he  do 
an  unreasonable  thing.  If  It  were  a  reasona- 
ble and  proper  thing  to  tender  Mrs.  Murray 
for  the  operation,  It  would  be  equally  reason- 
able that  the  defendants,  claiming  that  the 
appendix  had  been  removed,  should  ask  for 
a  continuance  of  the  trial  In  order  that  they 
might  determine  such  fact  Karly  In  the 
^rial,  which  lasted  some  days,  the  defendants 
(vere  Informed  by  the  testimony  of  the  plain- 
tiff that  he  had  not  removed  the  appendix. 
[f  the  defendants  desired  to  secure  evidence 
as  to  what  the  fact  was  by  means  of  an  oper- 
ation, they  could  then  have  asked  for  a  con- 
tinuance nntll  such  operation  could  be  per- 
formed and  the  fact  ascertained.  This  they 
did  not  do,  but  continued  with  the  trial  and, 
after  the  verdict  went  against  them,  proceed- 
ed to  ascertain  the  fact  which  they  claimed 
during  the  trial  did  exist.  The  law  does  not 
look  with  favor  upon  submitting  a  case  to  a 
jury  upon  one  set  of  facts  and.  In  the  event 
of  an  adverse  verdict  obtaining  a  new  trial 
npon  another  state  of  facts  which  were  known 
at  the  time  of  the  submission,  or  by  the  ex- 
eidae  of   reasonable   diligence   could   have 


been  known.  In  Coffer  y.  BrtCkaon,  sopra, 
the  appellant  claimed  the  right  of  a  new 
trial  upon  the  ground  of  newly  dlsoovered 
evidence.    It  was  there  said: 

"After  having  knowledge  of  die  facts  com- 
plained of,  the  appellant  offered  his  testimony 
and,  at  the  close  thereof,  formally  rested  his 
case.  He  should  not  be  permitted  to  submit 
his  case  on  one  set  of  facts  and,  if  a  verdict  is 
found  against  him,  obtain  another  trial  on  an- 
other set  of  facts  which  were  known  to  him  at 
the  time  of  such  submission.  Such  has  been 
the  uniform  holding  of  this  court  where  no  con- 
tinuance was  asked  for." 

[(]  Before  a  new  triift  Is  granted  on  tbe 
ground  of  newly  dlsoovefed  evidence,  It  ought 
to  be  satisfactorily  shown,  not  that  the  evi- 
dence might  possibly  produce  a  different  re- 
sult, but  that  It  would,  or  ought  to  do  so,  it 
the  jury  yielded  to  Its  legitimate  Influence. 
McKilver  v.  Manchester,  1  Wash.  T.  25d; 
Binns  V.  Emery,  45  Wash.  215,  88  Pac.  133; 
In  re  Wells,  60  Wash.  518,  111  Pa&  778; 
Hardman  Estate  v.  McNalr,  61  Wash.  74,  111 
Paa  1059;  Knapp  ▼.  Ohehalls,  66  Waaih. 
350,  118  Pac.  211. 

After  a  careful  review  of  the  evidence  In 
this  case,  as  well  as  an  attentive  considera- 
tion of  all  of  the  affidavits  filed  In  support 
of  the  motion  for  new  trial,  we  are  not  con- 
strained to  believe  that  if  a  new  trial  were- 
granted  and  evidence  was  offered  as  cov- 
ered by  the  affidavits  of  both  parties  npon 
the  motion  for  a  new  trial,  it  would,  or  ought 
to,  produce  a  different  result 

The  Bi^>ellant8  dte  a  number  of  cases- 
from  other  jurisdictions  which  they  claim, 
support  their  contention  that  the  evidence  In- 
question  is  newly  discovered.  All  of  these- 
authorities  have  been  carefully  read,  and 
are  plainly  distinguishable  upon  the  facts- 
from  the  present  case.  The  two  cases  most 
nearly  In  point,  one  from  the  Supreme- 
Court  of  the  state  of  Kansas,  and  the  other 
from  the  Kentucky  Court  of  Appeals,  will 
here  be  reviewed: 

In  Bousman  t.  City  of  Stafford,  71  Kan.. 
648,  81  Pac.  184,  the  plaintiff  brought  salt 
against  the  defendant  for  damages  for  in- 
juries received  In  a  fall  caused  by  a  defec- 
tive sidewalk.  The  Injuries  sustained  were- 
claimed  to  be  IntemaL  The  defense  was 
that  the  plaintiff  was  not  Injured.  The  trial 
occurred  on  May  27,  1903,  and  a  verdict  wan- 
returned  for  the  defendant  Thereafter  a 
motion  for  a  new  trial  was  Interposed.  On 
August  12,  1903,  the  plaintiff  was  operated 
upon  by  a  surgeon  who,  upon  opening  the- 
abdomen,  found  that  as  a  result  of  the  in- 
Jury  an  intestine  had  been  ruptured,  and 
an  abscess  had  formed,  from  which  various- 
complications  had  ensued.  The  purpose  of 
the  operation  appears  to  have  been,  not  for 
the  purpose  of  discovering  testimony,  but 
for  the  purpose  of  relieving  the  plaintiff  from 
a  condition  of  distress  which  he  suffered. 
It  was  there  held  that  the  facts  disclosed  by 
the  operation  came  within  the  rule  of  newly- 
discovered  evidence. 
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In  Anshats  t.  IxnilsTtU*  Ry.  Oo.,  152  Ey. 
741,  164  S.  W.  13,  48  lii  R.  A.  (N.  8.)  87,  a 
young  married  woman  was  Injtired  while  a 
passenger  on  one  of  the  cars  of  the  Lonlsvllle 
Railway  Company.  The  accident  occurred 
during  the  month  of  April,  IdlO.  At  the  time 
of  the  Injury  she  was  enceinte,  and  thereafter 
on  the  6th  day  of  September,  ISIO,  there  was 
bom  to  her  a  baby.  In  April,  1911,  the 
plaintiff  had  undergone  a  serious  Operation, 
at  which  time  It  was  shown  by  several  t>hy- 
sidans  and  surgeons  who  were  present,  that 
there  were  removed  from  her  body  both 
Fallopian  tubes  and  the  whole  of  the  left 
ovaiy  and  a  part  of  the  right  Hie  cause 
was  tried  in  December,  ISll.  On  the  trial 
the  phystdans  and  surgeons  who  were  pres- 
ent at  the  operation  in  April,  1911,  testified 
with  reference  to  the  nature  of  the  opera- 
tion, and  in  addition  that  by  reason  thereof 
the  plfi<T«Mff  was  barren,  and  could  never 
have  another  child.  This  was  one  of  the 
chief  elements  of  damage  claimed.  They 
further  stated  at  the  time  of  the  trial  that 
there  had  developed  a  tumor  in  the  abdo- 
moi  of  the  plaintUT,  which  sooner  or  later 
would  necessitate  another  operation.  On 
June  3,  1912,  the  plaintill  gave  birth  to  an- 
other baby.  Thereupon,  in  accordance  with 
the  statute  of  the  state  of  Kentucky,  the 
lailway  company  filed  a  petition  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. The  Kentucky  C!ourt  of  Appeals  held 
that  the  evidence  as  to  the  birth  of  the  sec- 
ond child  was  newly  discovered,  and  granted 
a  new  trial  because  it  was  a  material  matter 
so  far  as  the  amount  of  damages  was  con- 
cerned. 

In  neither  of  the  cases  Just  referred  to 
was  it  claimed  upon  the  trial,  either  that  aii 
operation  was  a  reasonable  or  proper  meth- 
od for  the  purpose  of  ascertaining  the  fact 
in  the  one  case  as  to  whether  the  plaintiff 
was  internally  injured,  or  in  the  other  for 
determining  whether  the  plaintiff  was  af- 
flicted with  the  growth  of  a  tumor.  In  the 
Kansas  case  the  operation  seems  to  have 
been  performed  in  the  ordinary  course  of  af- 
fairs for  the  purpose  of  relieving  a  painful 
condition.  In  the  Kentucky  case  the  newly 
discovered  evidence  was  the  product  of  the 
operations  of  nature.  We  think  neither  of 
those  cases  readi  the  question  here  present- 
ed. As  already  stated,  in  this  case,  the  de- 
fendants upon  the  trial  claimed  the  fact  to 
be  the  same  as  their  affidavits  in  the  mo- 
tion for  a  new  trial  showed.  They  desired 
the  plaintiff  against  whom  this  fact  would 
militate,  if  it  were  true,  to  perform  the  op- 
eration and  produce  the  evidence.  They 
tbei^e  recognized  by  their  conduct  and  ten- 
der that  an  operation  performed  for  the  pur- 
pose of  ascertaining  the  ftict  in  questloa 
would  not  be  unreasonable.  Had  the  ques- 
tion not  been  raised  upon  the  trial  in  any 
form,  and  subsequently,  in  the  ordinary 
course  of  affairs,  an  operation  had  been  per- 
formed, and  the  fact  disclosed  while  the 
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motion  for  a  new  trial  was  pending,  a  dif- 
ferent question  would  be  presented,  and  (me 
more  closely  analogous  to  the  situation  In 
the  two  cases  mentioned.  In  addition  to 
this,  the  principal  contention  in  the  case  now 
before  us  was  whether  the  operation  for  the 
removal  of  the  Fallopian  tubes  and  the 
ovaries  had  been  authorized.  The  fticts 
shown  by  the  affidavits  in  support  of  the 
motion  for  a  new  trial  would,  on  the  one 
hand,  contradict  the  doctors,  wherein  they 
testified  that  they  had  not  removed  the  ap- 
pendix, and  on  the  other,  corroborate  the 
defendants  in  their  claim  that  the  plaintiff 
was  employed  for  the  purpose  of  removing 
the  appendix.  It  would  not  tend  to  corrob- 
orate the  defendants  that  the  operation  re- 
moving the  Fallopian  tubes  and  the  ovaries 
were  unauthorized  or  unnecessary.  In  both 
of  the  cases  above  referred  to,  the  newly  dis- 
covered evidence  bore  Upon  a  major  issue 
in  the  controveisy.  In  the  one  case  it  dis- 
proved the  testimony  offered  on  the  trial 
that  the  plaintiff  was  not  injured.  In  the 
other,  it  disproved  the  testimony  offered  on 
the  trial  that  the  plaintiff  in  that  case  was 
barren. 

In  Armstrong  v.  Xaklma  Hotel  Go.,  76 
Wash.  477,  135  Pa&  233,  it  was  said: 

"What  we  have  said  disposes  of  all  of  the 
grounds  of  the  motion  for  a  new  trial  save  the 
claim  of  newly  discovered  evidence.  The  affida- 
vits in  support  of  the  motion  indicate  that  the 
new  evidence  .would  be  merely  of  an  impeaching 
and  camuUtive  character,  and  not  of  a  nature 
reasonably  calculated  to  change  the  result  The 
refusal  to  grant  a  new  trial  upon  an  otier  to 
produce  new  evidence  impeaching  or  goinR  to 
the  credibility  of  the  opposing  party  is  no  abuse 
of  discretion." 

Upon  this  branch  of  the  case  we  conclude 
that  the  trial  court  in  denying  the  motion 
tat  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  did  not  abuse  its  discre- 
tion. 

[•]  II.  The  defendants  claim  that  it  was 
error  for  the  trial  court  to  permit  any  evi- 
dence to  be  introduced  relative  to  the  fact 
that  Mrs.  Murray  had  told  the  plaintiff  and 
other  witnesses  who  testified  that  she  had 
used  the  catheter  in  attempting  to  perform 
an  abortion.  When  the  plaintiff  was  on  the 
witness  stand  he  was  asked  by  his  counsel 
to  state  when  he  first  met  Mrs.  Murray,  and 
to  detail  what  was  said,  and  the  condition 
in  which  she  was  at  that  time,  and  what  was 
done.  In  answer  to  this  question,  among 
other  things,  the  plaintiff  testified  that  Mrs. 
Murray  told  him  that  she  had  used  a  cath- 
eter on  herself  for  the  purpose  of  getting  rid 
of  her  offspring,  and,  further,  that  he  phoned 
a  prescription  to  a  drug  store,  which  was 
to  Xm  delivered  to  her.  The  witness  was 
then  asked,  "What  was  that  prescription?" 
And  he  answered  the  question.  Thereupon 
counsel  for  the  defendants  objected  on  the 
ground  that  what  the  prescripUon  contained 
was  immaterial,  and  that  any  testimony  with 
reference  to  her  condition  would  be  imma- 
terial unless  the  intention  was  to  "establisb 
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by  It  that  tbe  condition  of  tbe  ovaries  was 
brought  on  by  this  attempted  abortion  by 
herself."  In  response,  counsel  for  the  plain- 
tiff stated,  "That  is  the  only  thing  I  want 
to  show,"  and  continued  by  silylng  that  the 
condition  of  Mrs.  Murray  was  material  In 
any  event.  Subsequently  when  further  testi- 
mony was  offered  as  to  the  statements  of 
Mrs.  Murray  relative  to  having  used  the 
catheter,  a  somewhat  broader  objection  was 
interposed.  In  tbe  first  objection  counsel 
seem  to  recognize  that  if  the  testimony  was 
for  tbe  purpose  of  showing  that  tbe  condi- 
tion of  the  ovaries  was  brought  about  by  the 
attempted  abortion,  the  testimony  was  ma- 
terial and  relevant  The  plaintiff  claims  that 
the  objection  does  not  save  the  question.  It 
will  be  assumed,  however,  but  not  decided, 
that  the  objection  is  sufficient  to  raise  the 
question  as  to  the  competency  of  the  testi- 
mony offered.  The  plaintiff  claims  and  the 
testimony  on  his  behalf  shows,  that  the  first 
operation,  that  of  curetting,  was  brought 
about  on  account  of  the  use  of  the  c&theter 
in  an  attempt  at  abortion ;  that  by  the  cathe- 
ter, infection  could  be  carried  into  the  womb, 
and  thereby  produce  tbe  result  found  In  the 
Fallopian  tubes  and  the  ovaries.  And  it  Is 
claimed  in  support  of  the  competency  of  tbe 
testimony  that  if  tbe  catheter  was  used,  and 
tbe  diseased  condition  of  tbe  parts  removed 
was  due  to  this  Infection,  or  to  an  infection 
coming  from  a  decaying  foetus,  the  evidence 
would  be  competent  and  material  as  bear- 
ing upon  the  question  whether  tbe  operation 
performed  was  authorized  or  necessary.  The 
diagnosis  as  to  what  operation  would  be  nec- 
essary must,  of  course,  have  been  based  In 
part  upon  tbe  statements  made  by  tbe  pa- 
tient. If  tbe  catheter  was  used  as  claimed, 
and  was  responsible  for  the  infection  which 
necessitated  the  removal  of  the  tubes  and 
the  ovaries,  the  testimony  as  to  the  use  of 
tbe  catheter  would  be  competent  as  bearing 
'upon  the  operation  which  the  respondent  was 
authorized  to  perform,  or  as  to  what  was 
reasonably  necessary. 
Tbe  judgment  will  be  affirmed. 

ELLIS,   MOUNT,  CROW,   and   FULLER- 
TON,  JJ.,  concur. 


(«5  Utah,  S21) 

SMITH  V,  CANNADT.    (No.  2609.) 

(Supreme  Court  of  Utah.     Mafcb   15,   1915.) 

1.  Evidence    €=»441  —  Parol    Evidenck    to 
Vabt  Wbitten  Instrument — Admissibil- 

ITT. 

Where  a  written  assignment  of  a  lease  ex- 
pressly provided  that  the  original  lessee  should 
remain  liable  for  tbe  rent,  parol  evidence  that 
at  the  time  tbe  assignment  was  made  it  was 
agreed  the  original  lessee  should  no  longer  tte 
liable  is  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f  S  1719,  1723-1763, 1765-1845,  2030- 
2047;    Dec.  Dig.  iS=»441.] 


2.  Trial  «=92S2— iNSTBUonons— Appucabii. 
ITT  TO  Evidence. 

The  charge  should  not  submit  an  issue  not 
raised  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  SS  605,  596-612 ;   Dec.  Dig.  <S=»252.] 

3.  Trial  ^=>2S2— Abstract  Instructions. 

In  a  suit  on  a  lease,  instructions  which  ab- 
stractly defined  surrender  by  operation  of  law 
and  by  reason  of  abandonment  and  acceptance, 
leaving  to  the  jury  the  question  of  whether 
the  facts  showed  an  acceptance,  are  incorrect 
lieing  abstract  and  not  submitting  the  law  ap- 
plicable to  the  particular  facts  of  the  case. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  H  505,  596-612;   Dec.  Dig.  <»=>252J 

Appeal  from  District  Court,  Weber  Coonty ; 
J.  A.  Howell,  Judge. 

Action  by  George  A.  Smith  against  Re- 
becca Cannady.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and  re- 
manded. 

Richards  ft  Willis,  of  Ogden,  for  appellant 
Boyd,  De  Vine  ft  Ecdes,  of  .Ogden,  for  re- 
spondent 

STRAUP,  a  3.  The  plaintiff  by  written 
lease  leased  to  tbe  defendant  under  the  name 
Helen  Hartman,  three  floors  of  a  rooming 
or  an  apartment  house  in  Denver,  Colo.,  from 
April,  1910,  to  the  Slst  of  August,  1913,  at 
a  monthly  rental  of  $225  payable  in  ad- 
vance. Tbe  lease  is  admitted.  The  .plaintiff 
sues  for  unpaid  rentals  from  and  Including 
August,  1912,' to  and  Including  May,  1913, 
and  for  a  balance  of  unpaid  rentals  of  f76 
per  month  from  thence  to  the  end  of  the  lease, 
a  total  of  $2,625.  The  lease  was  unassigna- 
ble without  the  written  consent  of  the  plain- 
tiff. In  tbe  complaint  It  Is  alleged  that  on 
the  22d  of  January,  1912,  the  lease,  with 
the  written  consent  of  the  plaintiff,  was  as- 
signed by  the  defendant  to  one  Belle  Al- 
dridge.  Tbe  assignment  as  indorsed  on  the 
back  of  the  lease  and  as  pleaded,  is: 

"Assignment  and  Acceptance. 

"For  value  received  I  hereby  assign  all  my 
right  title  and  interest  in  and  to  the  within 
lease  unto  Belle  Aldridge,  assignee,  her  heirs 
and  assigns,  and  in  consideration  of  the  con- 
sent to  this  assignment  by  the  party  ef  the  first 
part  in  said  lease  mentioned,  guarantee  the 
I>erformance  by  said  assignee  of  all  the  cove- 
nants of  the  party  of  the  second  part  in  said 
lease  contained  and,  in  consideration  of  this  as- 
signment and  of  said  consent  said  assignee 
hereby  assumes  and  agrees  to  make  all  the  pay- 
ments and  perform  all  the  covenants  of  the 
within  lease  by  tbe  said  party  of  the  second 
part  to  be  made  and  performed. 

"Witness  my  band  and  seal  this  22d  day  of 
January,  A.  D.  1912. 

"Helen    Hartman.    [Seal.] 
"Belle    Aldridge.      [SeaL]" 

Tbe  written  consent  as  also  indorsed  and 
pleaded,  Is : 

"Consent  to  Assignment 
"I  hereby  consent  to  the  assignment  of  the 
within  lease  to  Belle  Aldridge  on  the  express 
condition,  however,  that  the  assignor  shaU  re- 
main liable  for  the  prompt  payment  of  the  rent 
and  performance  of  the  covenants  on  the  pait 
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of  the  second  party  as  therein  mentioned,  and 
tbit  DO  further  aasigninent  ,of  aaid  lease  or  sab- 
Irtting  of  the  premises  or  any  part  thereof  shall 
be  made  without  my  written  a8^ent  first  had 
thereto. 

"Witness  my  hand  and  seal  this  22d  day  of 
January,  A.  D.  1912. 

"George    A.    Smith  [SeaL] 
"By  J.  E.  Robinson." 

These  are  admitted  in  the  answer  thus: 
"Answering  paragraph  2  of  said  complaint, 
defendant  admits  the  allegations  as  therein  set 
forth,  and  in  this  regard  alleges  that  the  assign- 
ments in  said  paragraph  set  forth  were  induced 
by  statements  of  the  plaintiff,  through  his  au- 
thorized agent,  that  the  same  would  in  no  way 
affect  the  agreement,  by  which  defendant  was 
snderstood  to  l>e  released  from  the  provisions 
of  SQch  lease." 

In  the  answer  It  Is  farther  alleged  that  the 
lease  on  the  22d  of  January,  1912,  was  ter- 
minated and  ended,  and  that: 

"It  was  then  understood  and  agreed  by  and 
between  the  parties  hereto  that  the  defendant 
herein  should  no  longer  be  responsible  for  or 
liable  for  the  payment  of  the  rent,  and  that 
plaintiff  should  look  to,  and  plain  titc  did  there- 
after look  wholly  to,  th«  said  Belle  Aldridge, 
therein  mentioned." 

It  furtber  Is  alleged  that  thereafter,  and 
on  the  8th  of  July.  1912,  Aldridge,  without 
the  Imowledge  or  consent  of  the  defendant, 
bnt  with  the  knowledge  and  consent  of  plain- 
tiff, assigned  to  one  Timmons,  and  that  Tlm- 
mona,  on  the  29th  of  July,  assigned  to  M.  E. 
and  MyrUe  Hatfield,  and  that  "the  plaintiff 
made  certain  changes  as  to  the  rental  to  be 
paid,"  and  that  be,  In  August,  1912,  "re-enter- 
ed and  repossessed  the  premises  and  ever 
since  had  possession,  custody,  and  control 
thereof,  as  In  his  former  estate,  and  thereby 
did  wholly  terminate  and  end  said  lease." 

The  plaintiff  resided  In  Washington.  The 
business  in  bis  behalf  was  done  by  a'  local 
ageot  at  Denver,  who  also  was  a  lawyer.  In 
October.  1911,  the  defendant  left  Denver  and 
went  to  Canada.  She  then  sold  the  furniture 
in  the  bouse  to  one  Flobr  and  took  a  mort- 
gage for  the  unpaid  purchase  price.  Before 
she  left  she  took  him  to  plaintUTs  agent,  and, 
according  to  defendant's  evidence,  requested 
that  he  be  substituted  In  her  place  as  a  ten- 
ant, but  that  the  agent  refused  to  accept  him ; 
according  to  the  plalntUTs  evidence  even  no 
sach  request  was  made.  The  defendant,  how- 
ever, left  Flobr  in  charge  of  the  business. 
He  failed  to  pay  the  December,  1912,  rent 
Plaintiff's  agent  wrote  defendant  about  it, 
who  then  was  in  Seattle  and  who  returned 
to  Denver  in  January.  She  found  Flohr  had 
abandoned  the  premises.  She  paid  the  rent 
due  and  employed  plalntifTs  agent  to  reclaim 
the  furniture  by  foreclosure.  In  January 
she  sold  the  furniture  and  business  to  Al- 
dridge. She  took  Aldridge  to  plaintiff's 
agent  who  drew  up  the  papers.  The  writ- 
ten assignment  was  then  made,  and  the  writ- 
ten consent  then  given.  Aldridge  took  pos- 
session. The  defendant  again  left  for  the 
Northwest  On  the  8tb  of  July,  1912,  Aldridge 
sold  to  Timmons,  who  thereupon  took  pos- 
session.   On  the  29th  Timmons  sold  to  the 


Hatfields,  and  they  took  possession.  A  simi- 
lar written  assignment  of  the  lease  was  made 
by  Aldridge  to  Timmons  and  by  Tiiiimons 
to  the  Hatflelds,  as  was  made  by  the  defend- 
ant to  Aldridge ;  but  no  consent  In  writing 
was  given  by  the  plaintiff,  or  bis  agent 
Plaintiff's  agent,  however,  knew  all  about  the 
assignments,  for  in  each  instance  the  parties 
went  to  his  oflSce,  bad  him  draw  the  assign- 
ments, and  he  there  saw  them  signed.  If 
not  expressly,  be  certainly  impliedly  consent- 
ed to  the  inaicing  of  them.  On  the  9tb  of 
July  be  wrote  defendant  notifying  her  of 
the  assignment  by  Aldridge  to  Timmons  and 
asked  to  be  advised  "whether  or  not  this  is 
satisfactory  to  you."'  The  defendant  admit- 
tedly received  the  letter,  but  made  no  reply. 
On  the  7th  of  August,  1912,  be  again  wrote 
her,  notifying  her  of  the  assignment  by  Tim- 
mons to  the  Hatflelds,  of  a  controversy  be- 
tween them,  their  refusal  and  failure  to  pay 
the  August  rent  Ills  fear  that  as  a  result 
"of  their  flght"  the  premises  probably  Would 
be  left  vacant  the  departure  of  Aldridge  for 
parts  unknown,  and  stated  that  "as  you  are 
liable  for  the  rent  until  the  expiration  of  the 
lease,  as  I  advised  you  before  you  left  here,  I 
think  It  is'  well  for  you  to  be  prepared  to 
protect  yourself,"  and  advised  her  to  return. 
The  defendant  admittedly  received  that  let- 
ter, but  made  no  reply.  On  the  16th  of  Au- 
gust plaintiff's  agent  again  wrote  her,  in- 
forming her  that  the  August  rent  bad  not 
been  paid;  that  the  occupants  had  left  the 
premises;  tliat  the  furniture  bad  been  or 
was  about  to  be  removed  by  the  mortgagee, 
and  again  advised  her  to  return  and  make 
"some  disposition  of  the  matter."  This  let- 
ter also  was  received  and  unanswered  by  her. 
PlalntUTs  agent  attempted  to  collect  the  rent 
from  Timmons  and  the  Hatflelds,  but  failed. 
When  the  furniture  was  removed  the  key  of 
the  premises  was  left  by  the  mortgagee  with 
plaintiff's  agent.  He  caused  the  rootas  to  be 
cleaned  and  put  up  a  "For  rent"  sign.  As 
testified  to  by  him,  the  rental  value  of  the 
premises  depreciated.  He  offered  them  for 
rent  at  1176  per  month  for  the  first  year, 
$200  for  the  s^ond,  and  $225  for  the  third, 
but  was  unable  to  rent  them.  They  stood 
vacant  for  10  months,  or  until  May  13th, 
when  he  rented  them  for  $150  per  month,- 
that  l)eing,  as  he  testified,  the  best  rental  he 
was  able  to  obtain  for  them.  During  the 
time  Aldridge  had  possession  of  the  prem- 
ises, the  rent  was  reduced  one  month  to  $175, 
the  other  months  to  $200.  Evidence  also 
was  adduced  to  show  that  plaintifTs  agent 
rented  the  premises  to  Timmons,  who  refused 
to  i>ay  more,  at  $175  per  month  for  the  first 
year,  $200  for  the  second,  and  $225  for  the 
third  year. 

Over  plaintifTs  objections  the  defendant 
was  permitted  to  testify  that  plalntifTs 
agent — 

"told  me  when  I  got  a  reliable  tenant  I  should 
be  released,  and  after  a  few  days  Mrs.  Aldridge 
came  along,  and  I  told  Mr.  Robinson  [plaintiff's 
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ag8Dtl  that  ahe  waa  •  reliable  tenant,  and  after 
I  found  oat  that  she  had  property  in  Colorado 
as  well  as  Denver,  and  I  took  ner  np  to  the 
office  and  the  deal  was  made." 

She  further  testlfled  she  waa  at  liis  office 
wltli  Mrs.  Aldridge  more  tlian  once  before 
the  assignment  was  made.  Then  she  was 
asked  by  her  counsel: 

"Q.  On  the  22d  of  January,  1912,  what  took 
place  in  hia  office,  and  what  was  said  by  Mr. 
Robinson  in  your  presence  to  you,  and  between 
Mr.  Robinson  and  Mrs.  Aldridge?  A.  I  went 
up  to  hia  office,  Mta.  Aldridge  and  I,  aiM  we 
talked  over  the  doainf  of  the  deaL  She  talked 
with  Mr.  Robinson  with  reference  to  accepting 
her  as  a  tenant,  and  he  asked,  as  he  had  asked 
before,  bow  reliable  she  was;  at  that  time  he 
asked  her,  ahe  told  him  what  property  she  had, 
and  be  said  she  would  be  perfectly  suitable.  Q. 
Did  they  discuss  at  that  time  the  question  of  the 
rental  of  the  property?  A.  She  said  she  thought 
$225  a  month  waa  altogether  too  mach,  and  be 
offered  to  let  her  go  in  there  tor  $200.  Q.  What 
was  done  then?  A.  The  deal  waa  closed  up,  and 
the  papers  all  prepared.  •  •  •  Mr.  Bobinaon 
askeid  me  for  the  lease,  and  I  gave  it  to  him, 
and  he  filled  it  out  and  brought  It  to  oa  and 
said  it  waa  ready  for  us  to  sign.  Q.  Did  he 
say  anything  to  you— what  did  he  aay  at  that 
time  about  the  signing  of  it:  4id  he  read  it  to 
you,  or  ask  yon  to  read  it?  A.  He  said  she 
waa  perfectly  satisfactory  to  him  and  gave  ua 
the  paper  to  sign.  Q.  What  took  place  after 
that,  anything  further?  A.  Well,  he  said  he 
would  not  look  to  me  for  the  rent,  and  hoped 
that  I  would  be  prosperous  and  bade  me  goodby 
and  I  went  on  my  way." 

On  cross^xamlnation  she  testlfled  that  all 
these  conTersatiooa  were  before  the  assign- 
ment was  made  by  her  to  Aldridge,  and  that 
the  last  was  "shortly  before  the  assignment 
was  written."  A  motion  also  was  made  to 
strike  the  testimony.  That,  too,  was  refus- 
ed. The  plaintiff  also  made  a  motion  to  di- 
rect a  verdict  In  his  favor  for  the  full  amount 
sued  for.  That  also  was  refused.  The  cause 
was  submitted  to  the  Jury,  who  rendered  a 
verdict  for  the  defendant,  no  cause  of  action. 
Plaintiff  appeals. 

[1]  Complaint  Is  made  principally  of  the 
rulings  admitting  and  refusing  to  strike  the 
testimony  referred  to,  and  of  the  charge. 
The  objections  made  to  the  testimony  and 
here  urged  are  that  the  defendant  was  per- 
mitted by  parol  to  vary  and  contradict  the 
terms  of  the  written  assignment  from  the  de- 
fendant to  Aldridge,  and  the  written  terms 
.on  which  the  plaintiff  consented  to  the  ,as- 
signment.  It  is  elementary  that  the  terms'  of 
a  written  agreement  may  not  be  varied  or 
contradicted  by  prior  or  contemporaneous 
parol  agreements  or  stipulations.  The  de- 
fendant. In  her  brief,  does  not  dispute  but 
admits  such  to  be  the  rule.  But  In  that  con- 
nection she  makes  this  statement: 

"However  we  deem  it  unnecessary  to  cite  au- 
thorities to  the  principle  that  any  ordinary  writ- 
ten agreement  cannot  only  be  varied  in  effect, 
but  wholly  dispensed  with,  or  abrogated  as 
between  the  makers,  by  their  express  oral  agree- 
ment or  by  acts  of  the  parties  inconsistent 
with  it" 

Just  what.  In  view  of  the  admission,  is 
meant  by  this  language  is  not  clear.  The  or- 
dinary meaning  of  it  la  to  deny  the  rule  it- 


aelf.  What,  perhaps,  Is  meant  by  It  la  that 
the  parol  evidence  rule  has  no  application  to 
stlpulationa  or  agreements  made  between  the 
parties  subsdtiuent  to  the  execution  of  the 
WTittoi  instrument,  nor  to  collateral  or  In- 
dependent, though  contemporaneous  and  oral, 
agreements,  nor  to  Incomplete  vnltten  agree- 
menta  But  the  oral  agreements  or  stlpula- 
tiona testlfled  to  were  not  subsequent  to  the 
execution  of  the  written  assignment  and  ac- 
ceptance. They,  oonfeaaedly,  all  were  prior 
thereto  or  contemporaneona  therewith.  The 
ruling,  therefore,  cannot  be  upheld  on  that 
ground.  Now,  were  the  oral  agreements  or 
stipulations  testified  to  collateral  to  the  writ- 
ten assignment  and  acceptance,  or  were  they 
Independent  agreements  or  stipulations? 
We  think  not  The  matters  testlfled  to  as 
resting  in  parol  are  embodied  In  the  written 
assignment  and  acceptance^  The  one  oontra- 
dlcts  the  other.  Under  the  provlalMis  of  the 
lease  to  make  a  good  assignment  required 
plaintiff's  written  consent  It  waa  given. 
Here  In  such  respect  Is  what  the  defendant 
expressed  and  signed:  "For  value  received  I 
hereby  assign,"  etc.,  to  Aldridge,  etc.,  "and 
in  consideration  of  the  consent  to  this  assijai- 
ment  by  the  party  of  the  first  part  [the 
plaintiff]  In  said  lease  mentioned,  guarantee 
the  performance  by  said  assignee  of  all  the 
covenants  of  the  party  of  the  second  part 
[the  defendant]  In  said  lease  contained"; 
the  plaintiff,  "I  hereby  consent  to  the  assign- 
ment of  the  within  lease  to  Belle  Aldridge 
on  the  express  condition,  however,  that  the 
assignor  [the  defendant]  shall  remain  liable 
for  the  prompt  payment  of  the  rent  and  per- 
formance of  the  covenants  on  the  pert  of  the 
second  party  [the  defendant]  as  therein  men- 
tioned." Thus,  whether  the  defendant  upon 
the  assignment  was  or  was  not  to  l>e  released 
from  future  rent  payments,  or  from  other 
covenants  or  obligations  assumed  by  her  un- 
der the  lease,  was  a  subject  concerning 
which  the  parties  expressed  -their  Intention 
In  writing.  The  things  testlfled  to  as  rest- 
ing in  parol  were  not  collateral  to  nor  Inde- 
pendent of  that  but  were  concerning  the 
Identical  matters  stipulated  in  and  express- 
ed by  the  writing.  Nor  can  It  be  said  that 
the  written  assignment  and  acceptance  so 
Indorsed  on  the  back  of  the  leade  was  an  In- 
complete contract  They,  together  with  the 
lease,  to  which  direct  reference  was  made, 
expressed  all  the  essentials  of  a  good  and 
complete  agreement  The  assignment  Itself 
la  not  assailed  on  the  ground  of  fraud,  de- 
ceit or  mistake.  It  Is  averred  that  It  "was 
Induced  by  statements  of  the  plaintiff, 
through  his  agent  that  the  same  would  not 
In  any  way  affect  the  agreement  by  which 
defendant  was  understood  to  be  released 
from  the  provisions  of  the  lease."  But  that 
is  but  another  way  of  asserting  that  the 
written  terms  of  the  assignment  voluntarily 
entered  into  by  the  defendant  were  not  to 
be  binding  because  of  prior  or  contemporane 
ous  parol  agreements  inconsistent  therewith. 
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Tb^K  are  neither  allegattona  nor  proof  of 
frand,  deceit,  or  misrepresentation  wblch  af- 
fect the  exeentlon  or  legal  ezlatoioe  or  bind- 
ing force  of  the  aasignment.  The  defendant 
was  allowed  to  but  aubatltnte  oral  teatimony 
that  she  was  to  he  released  for  the  written 
erldence  of  the  agreement  that  she  was  not 
to  be  released.  Under  the  Issnes  the  testi- 
mony was  Improperly  received.  That  the 
roltng  was  prejndUial  and  works  a  rerenal 
la  manifest. 

With  that  testimony  in,  though  erroneoos- 
ly  admitted,  the  plaintiff  was  not  entitled  to 
a  directed  verdict  Whether  he  would  have 
been  entitled  to  it  had  that  testimony  been 
exctnded  Is  not  the  case  before  us.  Nor  Is 
the  mllng  refusing  his  motion  for  a  direction 
pressed.  We,  therefore^  express  no  further 
<Vlnion  as  to  that. 

[2]  Much  complaint  is  made  of  the  charga 
The  eonrt,  in  effect,  told  the  Jury  that  if  they 
found  that  the  plaintiff  and  defmdant,  "sub- 
sequent to  the  assignment"  by  the  defendant 
to  Aldrldge,  entered  Into  a  verbal  agreemoiit 
by  the  terms  of  which  Aldrldge  was  snbsti- 
tnted  for  the  defendant  and  "the  defoidant 
released  from  liability  and  responsibility  for 
the  payment  of  rent  under  said  lease^"  and 
that  thereupon  the  premises  were  surrender- 
ed by  the  plaintiff  to  Aldrldge,  then  the 
plaintiff  could  not  recover.  There  was  no 
evidence  of  any  such  "subsequent  verbal 
agreement."  This  charge  was  therefore 
wrong. 

[3]  The  court  further  charged  that  if  the 
Jury  did  not  find  as  just  Indicated,  "Chen  the 
next  question  for  you  to  determine  Is  wheth- 
er or  not  there  was  at  any  time  a  surrender 
of  the  premises  in  question  by  operation  of 
law,  and  the  coort  charges  you  that  if  you 
find  there  was  such  a  surrender  by  operation 
of  law  at  any  time  during  the  period  cov- 
ered by  the  lease  in  question  herein,  then 
the  plaintiff  Is  entitled  to  recover  for  the 
rent  up  to  the  time  of  such  surrender,  but  not 
thereafter."  In  other  portions  of  the  charge 
the  Jury  also  were  told  that  If  they  found 
"the  premises  were  surrendered  by  operation 
of  law"  the  plaintiff  could  not  recover.  Then 
the  court  charged: 

"That  to  coDStitute  a  surrender  by  operatloh 
of  law  there  must  not  only  be  an  abandonment 
of  the  pranises  by  the  tenant,  but  also  an  ac- 
ceptance thereof  by  the  landlord  as  a  (urrender. 
To  constitute  an  abandonment  there  must  be 
luch  lelinquishmeot  as  Justifies  the  immediate 
resumption  of  the  possesaion  by  the  landlord. 
To  constitnte  an  acceptance  an  express  agree- 
ment to  accept  the  premises  need  not  be  shown, 
bat  the  landlord's  consent  may  be  implied  from 
the  circumstances  and  from  the  acts  of  the  par- 
ties. There  must,  however,  be  some  uneqinv<^ 
cal  act  on  the  part  of  the  landlord  which  unmis- 
takably evinces  an  intention  on  his  part  to  ter- 
minate the  lease  and  the  relation  of  landlord 
and  tenant." 

The  undoubted  duty  Is  cast  on  the  court 
to  decide  all  questions  of  law  and  to  instruct 
the  Jury  as  to  the  law  applicable  to  the  evi- 
dence of  the  particular  case.  That  dnty  Is 
not  discharged  by  giving  the  Jury,  as  was 


d4ne  beie,  mete  lexical  and  eytiapedte  defi- 
nitions, and  mere  abstract  propositions  of 
law.  Such  language  as  was  here  used  may 
well  be  employed  in  stating  legal  propositions 
or  principles  in  a  text  or  in  an  encyclopedia, 
but  it  is  not  appropriate  nor  helpful  as  a 
charge.  A  text-writer  may  well  say  that 
premises  may  be  surrendered  by  operation  of 
law  or  by  abandonment  and  parties  rdeased 
from  a  lease,  and  may  instance  how  that 
may  be  done,  or  what  constitutes  sncb  a  sur- 
render or  release.  But  litigants  are  entitled 
to  have  the  court  declare  the  law  applicable 
to  the  particular  facts  of  the  case.  That  was 
not  done.  The  court  but  gave  the  Jury  defini- 
tions and  then  cast  on  them  the  dnty  of  ascer- 
taining what  facts  in  evidence  did  or  did  not 
constitute  an  abandonment  or  surrender  by 
operation  of  law,  and  thus  the  Jury  were  re- 
quired to  find  not  only  the  facta,  but  also  to 
determine  the  legal  effect  of  them.  Except 
as  to  mixed  questions  of  law  and  fact,  the 
court 'should  itself  direct  the  Jury  as  to  the 
legal  effect  of  parttcnlar  facts  found;  here, 
if  certain  enumerated  facts  were  fotmd, 
that  they  did  or  did  not  constitute  a  surren- 
der or  release.  A  charge  thus  applying  the 
law  to  the  particular  facts,  stating  to  the 
Jury  the  crucial  question  or  questions  of 
fact  they  upon  the  evidence  were  required  to 
answer,  and  directing  them  as  to  the  legal 
effect  of  the  finding,  is  more  helpful  to  them 
and  conducive  far  more  to  the  Just  adminis- 
tration of  the  law  than  giving  the  Jury  mere 
definitions  or  abstract  propositions  which 
the  Jury  are,  as  here  they  Were,  allowed  to 
apply  as  they  thought  proper.  It  cannot  be 
told  what  fact  or  facts  were  regarded  by  the 
jury  as  constltnting  a  surrender  or  release  by 
operation  of  law  or  abandonment.  They 
were  at  liberty  to  so  regard  anything  they 
in  their  Judgment  saw  fit  And  so,  tn  an- 
other portion  of  the  charge  the  Jury  were 
told  that  a  tenant  cannot  release  himself 
from  "liability  for  rent  unless  there  is  a 
valid  and  binding  agreement  between  the 
landlord  and  the  tenant  to  release  the  ten- 
ant from  further  liability  for  rent"  again 
leaving  the  Jury  to  determine  what  fSct  or 
facts  or  stipulations  In  evidence  would  or 
would  not  be  a  valid  and  binding  agreement 
They  may  have  concluded  that  the  written 
terms  of  the  assignment  and  acceptance  by 
which  the  defendant  was  to  remain  liable 
for  future  rent  did  not  constitute  a  valid  and 
binding  agreement  and  hence  found  for  the 
defendant  Under  the  charge  they  were  at 
liberty  to  do  that  or  to  exercise  their  own . 
Judgment  as  to  what  would  or  would  not  be 
a  binding  agreement 

We  think  these  charges  wrong,  and  for 
that  reason  also  must  the  Judgment  be  re- 
versed. 

Let  the  order  so  be  entered  and  the  case  re- 
manded, with  directions  to  grant  a  new  trtaL 
Costs  to  appellant 

FBICK  and  McCABTY.  JJ..  concur. 

Digitized  by  VjOOQ IC 


214 


147.  PACIFIC  EBPOBTER 


(Cal. 


(SS  Nev.  171) 

STATE  T.  PIERPOINT.    (No.  2149.) 
(Supreme  Court  of  Nevada.     March  31,  1915.) 
Rape    <S=>33— Attempt   to    Commit— Indiot- 

MENT. 

Under  Rev.  Lawg,  {  6291,  providing  that 
an  act  done  with  intent  to  commit!  a  crime,  and 
tending,  but  failing,  to  accomplish  it,  is  an  at- 
tempt to  commit  that  crime,  and  section  6442, 
declaring  that  carnal  knowledge  of  a  female 
child  under  16  is  "rape,"  an  indictment  alleg- 
ing that  accused  attempted  to  carnally  know 
a  female  child  of  13  by  procuring  her  to  get 
in  bed  with  him  and  soliciting  her  to  have  inter- 
coarse  with  him  with  intent  to  rape  ia  sufScient 
to  charge  an  attempt  to  rape, 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  i  36 ;    Deo.  Dig.  <S=33. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Rape.] 

Appeal  from  District  Court,  Esmeralda 
County,  Peter  J.  Somers,  Judge. 

Joe  Pierpolnt  was  convicted  of  crime,  and 
be  appeals.    AfBrmed. 

Francis  McNulty,  of  Goldfleld,  for  appel- 
lant  George  B.  Thatcher,  Atty.  Gen.,  for  the 
State. 

NORCROSS,  0.  J.  Appellant  was  convict- 
ed of  the  crime  of  attempt  to  commit  rape, 
and  from  the  judgment  appeals. 

Two  questions  are  presented  in  the  brief  of 
appellant,  and  they  Involve  the  sufficiency  of 
the  indictment  to  charge  the  offense  and  the 
sufficiency  of  the  evidence  to  Justify  the  ver- 
dict The  charging  part  of  the  indictment 
reads: 

"The  said  defendant,  Joe  Pierpoint.  *  *  • 
being  then  and  there  a  person  over  the  age  of 
16  years,  to  wit,  of  the  age  of  23  years,  did 
then  and  there  unlawfully  and  feloniously  at- 
tempt  to   carnally   know    upon    the   person   of 

,  a  female  child  under  the  age  of  16  years, 

to  wit,  of  the  age  of  13,  by  procuring  her  to 
get  in  bed  with  him,  the  said  defendant,  and 
soliciting  her  to  have  intercourse  with  him,  all 
with  the  felonious  intent  then  and  there  to 
rape,"  etc. 

Without  here  reviewing  the  evidence,  we 
deem  it  sufficient  to  say  that  we  have  ex- 
amined the  transcript  of  the  testimony,  and 
that  the  charges  contained  in  the  indictment 
are  amply  supported  by  the  testimony.  It  re- 
mains only  to  determine  the  stiffidency  of 
the  indictment 

Carnal  knowledge  of  a  female  child  under 
the  age  of  16  years,  with  or  without  her  con- 
sent, by  a  male  person  over  the  age  of  16 
years,  constitutes  rape.    Rev.  Laws,  {  6442. 

"An  act  done  with  intent  to  commit  a  crime, 
and  tending  but  failing  to  accomplish  it,  is  an 
attempt  to  commit  that  crime."  Rev.  Laws,  { 
6291. 

Cyc,  treating  of  the  law  of  attempt  to  com- 
mit rai)e,  says: 

"To  constitute  an  attempt  to  rape,  there  must 
be  something  more  than  mere  preparation; 
there  must  be  some  overt  act  with  intent  to 
commit  the  crime,  coupled  with  an  actual  or 
apparent  present  ability  to  complete  the  crime. 
Mere  indecent  advances,  solicitations,  or  impor- 
tunities do  not  amount  to  an  attempt"  33 
Cyc.  1431. 


Conceding,  for  the  parposes  ot  this  case, 
that  the  rule  that  mere  Indecent  advances, 
solicitations,  or  importunities  applies  in  cases 
where  the  female  child  is  below  the  age  of 
consent,  nevertheless  we  are  of  the  opinion 
that  the  indictment  In  this  case  sufficiently 
charges  an  overt  act,  to  wit,  procuring  the 
child  to  get  in  bed  with  the  defendant,  wjildi, 
together  with  the  alleged  solicitation,  is  snffi- 
ci^it  to  constitute  a  sufficient  charge  ^nder 
the  statute.  Glover  t.  Com.,  86  Va.  382,  10 
S.  E.  420. 

In  the  recent  case  of  State  t.  Nelson,  36 
Nev.  403,  136  Pac.  37T,  we  sustained  a  con- 
viction of  an  assault  witli  Intent  to  commit 
rape  upon  a  female  child  under  the  age  of 
consent  upon  evidence  of  facts  far  less  con- 
clusive than  the  facts  charged  in  this  in- 
dictment 

Judgment  affirmed. 


(K  Cal.  A.  4B8) 
GOLDSMITH  v.  GOLDSMITH.     (Civ.  1544.) 

(District  Court  of  Appeal,   Second  District, 
California.     Feb.  2,  1915.) 

DivoBCE  «=»129— Actions— EviDENCS. 

Under  Ode  Civ.  Proc.  {  2079,  and  Civ. 
Code,  I  130,  declaring  that  a  divorce  cannot  be 
granted  upon  the  uncorroborated  statement  ad- 
mission, or  testimony  of  the  parties  to  an  ac- 
tion, a  divorce  cannot  be  granted  on  the  ground 
of  misconduct  of  the  wife,  where  the  only  proof 
of  it  was  contained  in  letters  claimed  to  have 
been  written  by  her  to  her  alleged  paramour. 

[Ed.  Note.— For  other  cases,  see  Divorcfc 
Cent  Dig.  iS  4U-441,  454;  Dec  Dig.  «=»129.J 

Appeal  from  Superior  Court,  Los  ABgeles 
County;    Chas.   Monroe,  Judge. 

Action  by  Meyer  Goldsmith  against  Lena 
Goldsmith,  who  cross-complalned.  From  a 
judgment  for  plainti£F  and  an  order  denying 
new  trial,  defendant  appeals.    Reversed. 

W.  A.  Martin,  of  Los  Angeles,  for  appel- 
lant Frank  S.  Adams  and  Adams  &  Mahan, 
all  of  Los  Angeles,  for  respondent 

JAMES,  J.  Respondent  brought  this  ac- 
tion to  secure  from  appellant  a  decree  of  di- 
vorce on  the  ground  of  adultery.  A  cross- 
complaint  was  filed  in  which  appellant  set 
up  causes  of  action  for  extreme  cruelty,  de- 
sertion and  failure  to  provide.  The  trial 
judge  granted  to  plaintiff  the  decree,  and  de- 
fendant appealed  from  an  order  made  deny- 
ing her  motion  for  a  new  trial. 

It  is  urged  that  the  evidence  is  insufficient 
to  justify  the  decision  of  the  court,  and  with 
this  contention  we  must  agree.  In  the  com- 
plaint four  specific  acts  of  adultery  were 
charged  as  having  been  committed  by  appel- 
lant with  one  Ben  Gordon  (or  Van  Gordon) 
in  the  year  1910.  The  court  made  a  general 
finding  that  in  the  year  mentioned  appellant 
had  been  guilty  of  the  acts  charged  against 
her.  Respondent,  the  husband,  testified  that 
he  knew  nothing  of  the  alleged  adulterous 
acts    having    been    committed    of   his    own 
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knowledge.  He  testified  that  the  man  Ben 
Gordon  had  called  upon  him  and  handed  him 
a  nnmber  of  letters  which  the  witness  said 
were  In  the  handwriting  of  appellant  These 
lettcirs  were  Introduced  In  evidence  and  con- 
stituted practically  the  entire  evidence  which 
tended  to  show  that  appellant  was  guilty  of 
the  acts  of  which  she  was  accused.  The  let- 
ters were  addressed  to  the  man  Gordon  at 
various  places  and  contained  terms  of  en- 
dearment and  expressions  from  which  It 
might  be  fairly  deduced  that  the  relations  be- 
tween the  writer  and  Gordon  were  of  an  In- 
timate character.  There  were  two  letters  In- 
troduced In  evidence  written  by  the  man 
Gordon  to  appellant  at  about  the  time  the  ac- 
tion for  divorce  was  commenced.  These  let- 
ters were  full  of  malicious  and  revengeful 
statements  directed  by  the  writer  against  ap- 
pellant, and  furnished  no  evidence  of  the 
commission  of  the  adulterous  acts  alleged, 
either  when  considered  alone  or  In  connec- 
tion with  the  letters  previously  written  by 
appellant  to  Gordon.  The  trial  judge,  vt  the 
conclusion  of  the  hearing,  announced  that  he 
would  grant  the  decree  based  on  the  letters 
alone.  Of  course.  If  It  appeared  from  all  of 
the  evidence,  Irrespective  of  the  statement 
of  the  court  as  to  the  particular  Items  there- 
of which  Influenced  his  decision,  that  the 
charge  as  found  against  appellant  had  been 
made  out,  It  would  be  the  duty  of  thla 
court  to  sustain  the  Judgment.  But  there 
was  no  other  evidence  of  a  material  charac- 
ter which,  when  considered  with  the  contents 
of  the  letters,  could  be  said  to  make  out  a 
case  for  respondent  It  Is  expressly  provided 
by  our  statutes,  both  In  the  Civil  Code  and  in 
the  Code  of  Civil  Procedure,  that  such  a  de- 
cree as  that  rendered  herein  cannot  be  based 
upon  the  uncorroborated  statement  admis- 
sion, or  testimony  of  the  parties  to  the  ac- 
tion. Civ.  Code,  S  130;  Code  Civ.  Proc  { 
2070.  The  evidence  was  Insufficient  to  sup- 
port the  decision  of  the  court  Hayes  v. 
Hayes.  144  CaL  626,  78  Pac.  19. 

The  order  denying  the  motion  for  a  new 
trial  Is  reversed. 

We  concur:    CONREY,  P.  J,;    SHAW,  J. 
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SULLIVAN  V.  GILLON.    (Civ.  1310.) 

(District  Court  of  Appeal    Third  District  Cali- 
fornia.    Jan.   26,   1915.      Bebeariog   De- 
nied by  iiiupreme  Court  March  25, 1915.) 

LiMiTATioif  OF  Actions  ®=>82  —  "Atteb 
Cause  of  Action  Shall  Have  Accbued"— 
Statutes. 

An  action  for  the  possession  or  valae  of 
personalt;  wrongfully  taken  by  defendant  after 
owner's  death  is  within  the  three  years'  statate 
of  limitations  (Code  Civ.  Proc.  {  838,  snbd.  3). 
tbougb  no  administration  was  had  for  more  than 
16  years  after  the  wrong,  notwithstanding  sec- 
tion 353,  providing  that  where  one  entitled  to 
me  dies  before  the  expiration  of  the  time  limit- 
ed to  sue,  and  the  cause  of  action  survives,  an 
action  may  be  Cv^mmenced  by  his  representative  ] 


within  a  specified  period,  and  the  statute  limit- 
ing the  commencement  of  civil  actions  "after 
the  cause  of  actio;a  shall  have  accrued" ;  the 
quoted  phrase  not  implying  in  addition  the  ex- 
istence of  a  person  legally  competent  to  sue. 

[EH.  Note. — For  other  cases,  see  I/lmitation 
of  Actions,  Cent  Dig.  g$  425,  427;  Dec.  Dig. 
«S=»82.] 

Appeal  from  Superior  Court  Solano  Coun- 
ty;   A.  J.  Buckles,  Judge. 

Action  by  Anna  B.  Sullivan,  as  adminis- 
tratrix of  Rose  Bartels  Sullivan,  deceased, 
against  Jennie  A.  Glllon.  From  a  Judgment 
for  plaintUI,  defendant  appeals.    Reversed. 

Frank  E.  Powers,  of  San  Francisco,  for  ap- 
pellant Andrew  Thome  and  C.  J.  Goodell, 
both  of  San  Francisco,  for  respondent 

CHIPMAN,  P.  3.  The  action  to  claim  and 
delivery  to  recover  possession  or  the  value 
of  certain  articles  of  Jewelry,  of  the  agreed 
value  of  $360,  alleged  to  belong  to  decedent's 
estate  which  defendant  wrongfully  withholds 
from  plaintiff.  PlalntilTs  Intestate  died  On 
April  24,  1895,  and  on  August  21,  1911,  more 
than  16  years  thereafter,  plaintiff  was  ap- 
pointed administratrix  of  the  estate  of  said 
deceased. 

It  to  alleged  In  the  amended  complaint  that 
on  the  10th  day  of  May,  1895,  and  after  the 
death  of  decedent  defendant  wrongfully  took 
possession  of  said  personal  property  "and 
has  ever  since  the  10th  day  of  May,  1895, 
unlawfully  and  wrongfully  withheld  all  of 
said  goods  and  chattels";  that  no  adminis- 
tration upon  the  estate,  of  said  deceased  "was 
ever  had,  except  aa  hereinbefore  alleged"; 
that  plaintiff  to  the  daughter  of  deceased, 
and,  at  the  time  of  the  death  of  deceased, 
plaintiff  was  13  years  old.    . 

There  are  certain  averments  In  the  com- 
plaint which  appellant  contends  were  Intend- 
ed to  charge  defendant  as  a  trustee  either 
voluntary  or  Involuntary.  Respondent  how- 
ever, ctoims  that  the  action  'is  simple  claim 
and  delivery,  and  In  tbto  we  agree  with  re> 
spondent 

Among  other  defenses,  subdivlElon  3  of 
section  338,  Code  of  Civil  Procedure,  Is  plead- 
ed in  bar  of  the  action.  Thto  section  pro- 
vides that  actions  for  the  detention  or  re- 
covery of  personal  property  shall  be  com- 
menced within  three  years  after  the  cause  of 
action  has  accrued.  The  averment  of  the 
amended  complaint  Is  and  the  court  found  on 
sufficient  evidence  that  the  cause  of  action 
accrued  on  May  10,  1895,  about  two  weeks 
after  the  death  of  deceased. 

Unless  some  statute  can  be  found  making 
an  exception  In  cases  such  as  this,  the  ac- 
tion, in  'our  opinion,  is  barred  by  the  section 
of  the  Code  above  cited.  The  only  section 
to  which  our  attention .  has  been  drawn  by 
respondent  is  section  353,  Code  of  Civil  Pro- 
cedure. The  precise  question  was,  we  think, 
decided  In  Tynan  v.  Walker,  35  Cal.  634,  95 
Am.  Dec  152.    That  was  an  action  of  eject-. 
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ment  bron^t  by  plalntlfl,  a»  Bdminlstrator 
of  the  estate  of  William  D.  BeU,  deceased, 
to  recover  possession  of  certain  land.  De- 
fendant took  possession  under  claim  of  right 
after  the  death  of  decedent,  who  died  in 
April,  1854,  bat  plalntUI  was  not  appointed 
administrator  nntU  12  years  snbseqnent  to 
the  death  of  Bell.  It  was  held  that  the  stat- 
ute of  limitations  must  run  In  all  cases  not 
expressly  excepted  from  Its  operation.  Re- 
ferring to  the  statnte  (section  24  of  the  act  of 
1850,  which  Is  the  same  as  section  853  of 
the  Code  of  dvU  Procednre),  the  oonrt, 
speaking  through  Chief  Justice  Sanderson, 
Bald: 

"No  prorlaicn  Is  made  exeeptiiig  a  ease  where 
the  party  who  would  have  been  entitled  to  sue 
dies  before  the  cause  of  action  has  accmed." 
"Nor,"  said  the  learned  judge,  "do  we  perceive 
any  gubstantlal  reason  wny  an  exception  should 
be  made.  If  the  cause  of  action  does  not  accrue 
until  after  the  death  of  the  party  who  would 
have  been  entitled  to  sue,  the  persons  interested 
In  ills  estate— hli  creditora,  he&a,  and  deTiseesr— 
have  the  full  time  allowed  by  the  statute  In 
wUch  to  move  in  the  matter  to  obtain  a  pant 
of  administration  and  commence  an  action. 

Speaking  of  the  atatnte  which  provides 
that  clYll  acttpoa  shall  be  commenced  within 
certain  periods  therein  prescribed  "after  the 
cause  of  action  shall  have  aocmed,"  It  was 
said: 

"The  clause  'after  the  cause  of  action  aliaU 
have  accrued'  does  not,  in  our  judgment,  imply, 
in  addition,  the  existence  of  a  iierson  legally 
competent  to  enforce  it  by  auit." 

Respondent  Is  mistaken  In  assuming  that 
adverse  possession  In  the  Tynan  v.  Walker 
Case  was  taken  iefore  Bell  died.  The  facts 
stated  show  that  Walker  went  Into  posses- 
sion at  the  request  of  BeU,  and  after  the  lat- 
ter's  death  Walker  set  up  a  claim  in  his  own 
right,  and  this,  was  the  right  litigated.  Be- 
sides, it  was  held  immaterial  whether  the 
right  of  action  accrued  before  or  after  the 
death  of  BeU,  since  the  exception  related  ex- 
clusively to  cases  where  the  action  accrued 
against  the  deceased;  .there  t>eiDg  no  excep- 
tion covering  the  case  of  an  action  accruing 
in  his  favor. 

Respondent  dtes  several  California  cases 
Involving  section  353,  but  they  are  aU  cases 
where  the  cause  of  action  accmed  against 
the  deceased  either  before  or  after  his  death. 
Among  them  is  In  re  BuUard,  116  CaL  855, 
48  Pac  219,  In  which  the  early  cases  of 
Danglada  v.  De  la  Guerra,  10  Cal.  386,  and 
Smith  V.  Hall,  19  Cal.  85,  were  cited. 

The  question  In  the  BuUard  Case  arose  un- 
der section  353,  Code  of  ClvU  Procedure, 
which,  as  already  pointed  out,  la  identical 
with  section  24,  Acts  of  1850  (Stats.  1850,  p. 
846),  under  wlilch  the  earUer  cases  were  de- 
cided, and  were  aU  cases  where  the  cause  of 
action  accrued  against  the  deceased,  which 
are  expressly  provided  for  in  the  act  of 
1850  and  in  section  353,  Code  of  Civil  Proce- 
dure. 

In  a  ooncnrring  opinion  by  OMaf  Justice 


Beatty,  In  the  Btdlard  C^se,  he  places  his 
ooncnrr«tce  on  the  doctrine  stated  in  Smith 
T.  Hall,  supra,  and  upon  section  1500,  Code 
of  ClvU  Procedure^  which  forbids  the  com- 
mencement of  any  action  npon  ft  claim 
against  a  decedent  unless  the  claim  is  first 
presented  to  an  executor  or  an  administra- 
tor, etc.;  and  he  adds: 

"It  seems  to  have  always  been  considered  ab- 
aurd  to  hold  that  the  atatute  would  run  against 
a  cause  of  actitm  which  could  not  possibly  be 
pat  in  suit." 

Further  he  said: 

"Tynan  v.  Walker,  86  OaL  684.  646,  96  Am. 
Dec  152,  was  the  converse  of  diis  case,  in 
which  it  was  held  that  the  representatives  of 
an  intestate  could  not  keep  aUve  a  right  <tf  ac- 
tion indefinitely  by  neglecting  to  take  out  ad- 
ministration. The  reasoning  of  Judge  Sander- 
son (85  CiaL  648,  644,  96  Am.  Dec.  162)  does 
seem  to  support  the  contention  of  the  appellant, 
but  the  case  was  different  and  the  point  decided 
was  different.  The  reaton  for  the  eaoeptUm  in- 
grafted itpon  the  tttttuU  in  Smith  «.  £«!!,  «•- 
prs,  ioe*  not  eai»t  when  the  right  of  action  ie 
one  in  favor  of  the  deoedent."    (Italics  ours.) 

Respondent  dtes  18  Cyc  915,  916,  and 
■rane  cases  from  other  states  which  appear 
to  give  the  rule  as  contended  for  by  her,  but 
we  do  not  find  it  necessary  to  examine  the 
statutes  elsewhere.  Tynan  v.  Walker,  snpra, 
has  given  us  the  rule  in  this  state,  and,  ao 
far  as  we  are  aware,  it  has  never  been  de- 
parted from.  In  Oortelyou  v.  Imperial  Land 
Co.,  166  CaL  14.  24,  184  Pac.  981,  984,  it  was 
■aid: 

"This  case  has  been  approved  in  several  subse- 
quent decisions,  and  it  must  now  be  deeped  to 
be  the  established  rule  in  this  state." 

The  Judgment  la  reversed. 

We  concur:  HART.  J.;  BURNETT,  J. 


(26  Cal.  A.  437) 
HBNDERSON   ▼.    SUPERIOR   COURT   IN 
AND  FOR  LOS  ANGELES  GOUNTT 
etal.    (Civ.  168a) 

(District  Court  of  Appeal,  Second  IHstrict,  Cal- 
ifornia.   Jan.  29,  1916.) 

PaXTIKS    $::»95— AiaRDlIXITT  —  JUBIBniOTION. 

A  complaint  in  an  action  by  "United  Mer- 
cantile Association,"  which  alleged  that  it  was 
an  hidivldual  doing  business  under  that  name 
and  style,  and  had  complied  with  Civ.  (Jode,  i 
2466,  which,  as  amended  by  St  1911,  p.  440, 
requires  that  one  doing  buriness  under  a  ficti- 
tious name  must  file  with  the  county  clerk  a 
certificate  showing  his  name  in  full  and  his  resi- 
dence, and  publish  it  in  a  newspaper  in  the 
county,  in  view  of  the  foUowing  section,  that  no 
one  may  maintain  an  action  on  any  contract, 
etc,  untU  such  certificate  tias  l>een  filed,  suffi- 
cientiy  alleged  that  the  real  plaintiff  was  an 
individual,  and  the  court  had  jurisdiction  to  al- 
low an  amendment  to  show  wbo  that  individual 
waa. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  {{  160-166;  Dec.  Dig.  «=>95.] 

Petition  for  writ  of  review  by  Francena  B. 
Henderson  against  the  Superior  Court  of  the 
State  of  California  In  and  for  the  County 
of  Los  Angeles,  and  Charles  WeUbom,  Judge 
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thereto  to  have  order  of  conrt  annvQed.    De- 
nied. 

Carroll  Allen  and  Bertln  A.  Weyl,  both  of 
Lob  Angeles  (Rupert  B.  Tnrnbnll,  of  Faaa- 
dena,  of  connsel),  for  petitioner.  I.  R.  Ru- 
bin, of  Lo8  Angeles,  for  respondent. 

JAMES,  J.  By  writ  at  review  petitioner 
leeks  to  Iiave  an  order  made  by  the  superior 
court  annulled.  The  action  of  the  conrt 
which  it  is  claimed  was  in  excess  of  Juris- 
diction consisted  in  the  making  of  an  order 
permitting  an  amendment  to  be  made  in  a 
complaint  as  to  the  name  of  the  party  .plain- 
tlfl.  An  action  was  brought  in  a  Justice's 
court,  the  plaintUI  there  being  designated  sa 
■ninlted  Mercantile  Association.''  Plalntiflr 
alleged  in  the  first  paragraph  of  its  com- 
plaint: 

"That  It  la  an  ladlvidual  doing  business  un- 
der the  fictitions  name  and  style  of  tiie  XTaHed' 
Mereandle  Association,  and  that  It  has  cont- 
pHed  with  section  3460  «t  the  OItO  Code  of  the 
rtate  of  CaUfomia." 

Tile  section  referred  to,  which  was  am^id- 
ed  in  1911  (Stata  1911,  p.  440),  requires  that, 
where  a  persni  is  doing  bustness  under  a 
fictitious  name^  be  must  file  with  the  clerk 
ot  the  county  a  oertlflcate  showing  his  name 
In  fnU  and  place  of  residence,  and  also  pub- 
lish the  same  for  a  specified  period  of  time  in 
a  newspaper  in  the  county.  The  following 
section  provides  that  no  such  person  shall 
mslntsln  an  actlmi  upon  any  account  or  con- 
tract made  until  the  certificate  has  bem  filed 
and  pnblUhed.  The  action  went  to  trial  in 
the  Jostloe's  court,  and  Judgment  was  there 
tendered  in  favor  of  the  plaintiff.  An  appeal 
was  then  taken  to  the  superior  court.  At  the 
time  set  for  trial  in  the  latter  court,  peti- 
tioner as  a  defendant  in  said  action  objected 
to  the  Introduction  of  any  evidence  <m  the 
ground,  among  others,  that  the  plalntUT  did 
not  have  the  legal  capacity  to  sue.  The  ob- 
jection was  sustained,  and  the  court  there- 
upon made  an  order  allowing  an  amended 
complaint  to  be  filed,  which  changed  the  title 
4^  the  suit  to  read  as  follows:  "I.  B.  Rubin, 
suing  herein  as  United  Mercantile  Associa- 
tion.'' The  complaint  was  also  made  to  con- 
tain the  averment  that  the  plaintiff  "is  an  in- 
dividual, to  wit,  I.  R.  Rubin,  doing  business 
under  the  fictitious  name  and  style  of  United 
Mercantile  Association,  and  that  he  has  com- 
piled with  section  2466  of  the  Civil  Code  of 
the  state  of  California." 

It  is  insisted  that  the  decision  in  the  case 
of  Miller  V.  Superior  Court,  146  Pac.  72,  is 
authority  for  the  position  taken  by  petitioner 
in  her  claim  that  the  superior  court  acted  in 
excess  of  its  Jurisdiction  in  allowing  the 
amendment  to  be  made.  The  decision  in  the 
case  dted  declared  that  where  a  fictitious 
name  stands  alone  in  its  designation  of  a 
party  to  an  action  and  in  the  title  thereof, 
and  whieh  name  Imports  no  legal  entity,  and 
where  the  complaint  Itself  is  silent  as  to  the 


character  of  the  party  so  designated  by  a 
fictitions  name,  an  amendment  cannot  prop- 
erly be  allowed  which  will  add  to  the  ficti- 
tious designation  the  name  of  the  Individual 
party  as  being  the  person  in  whose  favor  the 
action  Is  prosecuted.  In  the  Miller  Ckuw, 
while  the  caption  of  the  complaint  carried  as 
the  name  of  the  plalntifl  the  designation  "San 
Jadnto  Packing  House,"  the  complaint  dis- 
closed that  the  individual  named  in  the  body 
thereof  was  the  owner  ot  the  business  Whldi 
he  was  conducting  in  the  name  and  style 
designated.  We  think  that  the  complaint 
here  contained  a  sufficient  allegation  as  to 
the  fact  that  the  plaintiff,  while  designated 
by  a  fictitions  name  in  the  title,  really  was 
ah  individual  and  that  under  such  allegation 
the  complaint  was  properly  allowed  to  be 
amended  to  show  who  the  individual  waa. 
Under  this  view  it  follows  that  the  prayer 
of  the  petition  ahoold  be  dmled,  and  It  is  so 
ordered. 

We  concur:    OONBIDT,  P.  J.;   SHAW,  t. 


PBOPLB  V.  DTBR 


(M  CaL  A.  4») 
(Cr.  86T.) 


(Distriet  Conrt  of  Appeal,  Second  District  Oal- 
ifbmia.     Jan.  29.  191fi.) 

1.  CannWAi.  Law  «=9llS7  — Mxstbiai:.  — Rb- 

TBIAIt— STATCTK. 

Where  the  Juiy  on  ICay  20tb  disagreed  is 
dtfendant's  case^  and  it  was  set  for  retrial  for 
June  80th,  and,  at  request  of  defendant's  coun- 
sel, continued  until  July  20th.  more  than  the 
60  days  after  the  mistrial  allowed  for  retrial  by 
Pen.  Code,  i  1882,  no  claim  of  prejudice  to  de- 
fendant oould  be  predicated  thereon. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8007-5010:  Dec  Dig.  «» 
113T.1 

2.  CanniTAi.  Law  «=a829  —  Appeai  —  Hamc- 
USB  BBaoB— Ikstbuotioiis. 

In  a  criminal  prosecution,  where  defend- 
ant testified,  the  refusal  to  instruct  that  he 
was  a  competent  witness  in  his  own  behalf,  and 
that  it  was  proper  for  him  to  testify,  was  not 
prejudicial,  where  the  conrt  fully  instructed  as 
to  the  effect  to  be  given  to  the  testimony  and 
credibility  of  witnesses,  IncludinK  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011;    Dec.  Dig.  «=3820.1 

Appeal  from  Superior  Court  Orange  Coun- 
ty; Benjamin  F.  Bledsoe,  Judge. 

Herbert  Dyer  was  convicted  of  rape,  and 
he  appeals.    Affirmed. 

Weisel  &  Dutton,  of  Annheim,  for  appel- 
lant U.  S.  Webb,  Atty.  €ten.,  and  George 
Beebe,  Deputy  Atty.  Oen.,  for  tiie  Peopla 

JAMES,  J.  Defendant  was  convicted  of 
the  crime  of  rape.  There  was  Judgment  of 
imprisonment  and  an  order  denying  a  motion 
for  a  new  trial.  The  appeal  is  taken  from 
the  Judgment  and  from  the  order. 

[1]  But  two  principal  propositions  are  pre- 
sented for  consideration  in  determining  the 
merits  of  the  appeal.  It  is  first  contended 
that  the  court  erred  in  denying  defendant's 


CssVor  otliar  eaiM  M* 
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motion'  t»  dismiss  the  Information  and  dis- 
cbart;e  the  defendant  from  custody  because 
be  had  not  been  brought  to  trial  within  60 
days  after  the  date  of  a  mistrial  which  had 
theretofore  occurred.  The  point  is  urged  in 
reliance  upon  section  1382  of  the  Penal  Code. 
The  facts  were  that  on  the  20th  of  May, 
after  considering  the  eivldence  Introduced  at 
the  trial  of  defendant,  the  Jury  disagreed, 
and  the  case  was  then  reset  for  second  trial 
for  the  30th  day  of  June,  1914.  On  the  Ut- 
ter date  the  district  attorney  moved  for  a 
continuance  of  the  trial  to  another  date  on 
the  ground  of  the  absence  of  material  wit- 
nesses. The  case  was  finally  reset  for  the 
20tb  day  of  July,  wliich  counsel  contends 
waa  In  violation  of  the  right  of  defendant  to 
be  tried  within  00  days  after  the  filing  of 
the  information,  or  after  a  trial  and  dis^ 
agreement  of  a  jory  haS:  been  had.  All  of 
the  force  which  might;  attend  upon  this  con- 
tention is  taken  away  when  the  facta  shown 
by  the  record  touching  the  matter  of  the  con- 
tinuance of  the '  trial  are  taken  into  view. 
The  fact  was  that  the  Judge  offered  to  set 
the  case  for  the  16th  of  Jnly,  which  would 
have  been  clearly  within  60  days  after  the 
first  trial,  but  appellant's  counsel  were  not 
satisfied  with  that  date,  and  asked  that  some 
other  date  be  fixed,  because  they  would  be 
engaged  in  the  trial  of  another  case  at  that 
time.  So,  by  reason  of  the  objection  of  ap- 
pellant's counsel,  the  court  was  compelled  to 
fix  a  later  day,  and  the  20th  day  of  July 
appeared  to  be  the  earliest  upon  which  ap- 
pellant's counsel  would  be  disengaged  and 
could  proceed.  It  therefore  appears  that  the 
postponing  of  the  trial  beyond  the  16th  day 
of  July  was  caused  wholly  by  appellant's 
counsel,  in  which  case  no  claim  of  prejudice 
could  be  predicated  thereon. 

[2]  It  is  urged  that  the  trial  Judge  coih- 
niitted  prejudicial  error  in  refusing  to  in- 
struct the  Jury  that  it  was  legitimate  and 
proper  for  a  defendant  to  be  sworn  as  a  wit- 
ness, and  that  he  was  a  competent  witness  in 
his  own  behalf.  The  defendant  did  testify, 
and  the  court,  without  singling  out  the  de- 
fendant for  special  comment,  gave  a  general 
instruction  to  the  Jury  furnishing  to  it  the 
law  for  its  guidance  in  determining  the  ef- 
fect to  be  given  to  the  testimony  of  wit- 
nesses. TIds  instruction  was  very  full  to 
that  point  The  California  decisions  refer- 
red to  by  counsel  as  sustaining  his  contention 
for  error  were  cases  where  the  defendant 
'had  complained  because  he  was  singled  out 
and  note  taken  by  the  Instructions  of  the 
fact  that,  as  a  defendant,  he  was  an  interest- 
ed party.  The  claim  of  error  in  those  cases 
was  that  the  special  comment,  such  as  the 
instruction  here  fairly  embraced,  should  not 
be  given  to  the  Jury.  Counsel  are  here  tak- 
ing the  opposite  of  this  proposition.  In  view 
of  the  fact  that  the  court  instructed  very 
fully  as  to  how  the  credibility  of  witnesses 
might  be  measured  and  determined  (and  this 


statement  embreced  all  of  the  witnesses,  in- 
cluding the  defendant),  it  is  difficult  to  per- 
ceive how  prejudice  could  have  arisen  be- 
cause of  the  failure  to  give  the  specified  in- 
struction offered  by  the  defendant.  The  Jury 
had  the  witnesses  before  it,  heard  all  of  the 
testimony,  and  from  a  survey  of  the  com- 
plete record  no  error  can  be  discerned  wliich 
may  be  said  to  have  worked  a  miscarriage  of 
Justice. 
The  Judgment  and  order  are  affirmed. 

We  concur:  CONBBT,  P.  J. ;   SHAW,  J. 


(28  Cal.  A.  MS) 

WBINSTOCK-NICHOLS  CO.  ▼.  OOUBTNEST 

et  aL    (Civ.  1516.) 
(District  Court  of  Appeal,  Second  District.  Cal- 
ifornia.   Jan.  30,  1915.) 

1.  Tbiai.  «=>393— SiottiNO  of  Findinqs. 

The  amendment  of  1913  (St  1913,  p.  58)  to 
C!ode  Civ.  Proc  f  634,  which  provides  tliat 
where  the  court  directs  a  party  to  prepare  find- 
ings, a  copy  shall  be  served  on  all  parties  to  the 
action  at  least  five  days  before  findings  shall  be 
signed,  and  that  the  court  shall  not  sign  any 
findings  prior  thereto,  does  not  preclude  a  judge 
of  one  county,  who  sat  ia  another,  from  making 
up  and  signing  findings  in  a  county  other  than 
the  one  in  which  trial  was  had. 

[Bd.  Note.— For  other  cases,  see  Trial.  Cent 
Dk  U  920-023:   Dec.  Dig.  «=>393.] 

2.  Costs  «=»260— FaivoLors  Appeal. 

Defendants,  who  were  unsuccessful,  did  not 
attack  the  judgment  on  the  merits,  but  question- 
ed the  right  of  the  judge  to  make  up  and  sign 
findings  in  a  county  other  than  the  one  in  which 
trial  was  bad.  The  right  of  the  judge  to  maJce 
up  the  findings  as  be  did  had  been  upheld  by  sev- 
eral decisions  of  the  Supreme  (>>urt  Beld,  that 
damages  for  a  frivoloas  appeal  would  be  im- 
posed, where  defendants'  only  claim  was  that 
an  obviously  immaterial  amendment  to  the  Code 
of  Civil  Procedure  changed  that  rule. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
dU.  a  983-996,  1002,  1003;    Dec.  Dig.  <&=:> 

Appeal  from  Superior  Court,  Los  Angeles 
CJounty;   Wm.  D.  Dehy,  Judge  Presiding. 

Action  by  the  Weinstock-Nichola  Company, 
a  corporation,  against  T.  F.  Courtney  and  C. 
ti.  Schroeder,  copartners  trading  as  the 
Schroeder-Courtney  Company.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Avery  &  French,  of  Los  Angeles,  for  ap- 
pellants. Oscar  Lawler  and  James  Ei.  Deg- 
nan,  both  of  Los  Angeles,  for  respondent 

JAMBS,  J.  A  technical  question  only  is 
presented  on  this  appeal  taken  from  a  Judg- 
ment entered  against  the  defendants.  It  is 
presented  on  the  Judgment  roll. 

[1]  Appellants  contend  that  the  superior 
judge  of  Inyo  county,  who  sat  at  the  trial  in 
Los  Angeles  county,  was  without  power  to 
settle  and  sign  the  findings  in  the  county  of 
his  residence.  The  right  of  a  Judge  of  one 
county  to  make  up  and  sign  findings  in  a 
county  other  than  that  in  which  the  trial  has 
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been  had  haa  long  been  settled  by  the  ded- 
Blons  of  onr  Supreme  Court.  Gomstock  Q.  M. 
Co.  T.  Superior  Court,  67  Cal.  625;  Walter 
▼.  Merced  Academy  Asa'n,  120  Cal.  582,  69 
Pac.  136;  Estudlllo  ▼.  Security  Loan,  etc., 
Co.,  1S8  GaL  66,  109  Pac.  884.  Appellants  ad- 
mit the  law  is  so  established,  but  contend 
that,  by  reason  of  an  amendment  made  to 
Mction  634  of  the  Code  of  Civil  Procedure 
by  the  Legislature  of  1918  (St.  1913,  p.  58), 
the  signing  of  the  findings  constituted  a  Ju- 
dicial act,  which  of  necessity,  to  be  ralld, 
ihould  be  performed  at  the  place  where  the 
cause  was  pending.  The  amendment  refer- 
red to  proTides  as  follows: 

"In  all  cases  where  the  court  directs  a  party 
to  prepare  findings,  a  copy  of  said  proposed  find- 
ings diall  be  served  upon  all  the  parties  to  the 
action  at  least  five  days  before  findings  shall  be 
signed  by  the  court,  and  the  court  shall  not  sign 
toy  findings  therein  prior  to  the  expiration  of 
mch  five  days." 

How  this  amendment  made  the  signing  of 
the  findings  any  more  or  any  less  of  a  Jn- 
dicial  act  than  it  bad  theretofore  been  we 
are  unable  to  comprehend.  The  amendment 
related  merely  to  steps  to  be  taken  where 
the  court  requires  counsel  to  prepare  findings, 
no  doubt  for  the  purpose  of  aiding  the  court 
by  allowing  time  within  which  suggestions 
might  be  ma^e  by  the  oiqposite  party.  In 
the  end,  the  court  would  not  be  bound  to  en- 
ter either  the  offered  findings  or  adopt  any 
of  the  suggestions  made,  and  might  discard 
the  whole  and  proceed  to  malce  up  its  own 
fliHllngB,  as  theretofore  permitted  to  be  done. 
The  Supreme  Court  has  said  in  the  cases  cit- 
ed that  the  findings  become  effective  as  a  de- 
cision only  when  filed,  and  that  it  matters 
not  where  the  Jndge  deliberates  upon  the 
same,  or  where  he  attaches  his  aignatare 
thereto,  so  long  as  the  findings  are  filed  in 
the  proper  court  by  the  proper  officer;  that 
the  Judgment  entered  by  the  clerk  which  fol- 
lows will  then  be  tegular.  If  the  Legislature 
had  any  intention  of  requiring  a  nonresident 
Judge  to  make  bis  findings  in  the  county 
where  the  trial  is  had,  it  conld  very  easily 
have  so  directly  provided.  But  no  such  in- 
tention can  be  gathered  froln  the  terms  of 
the  amendment  quoted. 

The  decision  made  by  the  Supreme  Court 
in  the  case  of  People  v.  Rnef,  which  is  print- 
ed in  volume  14  of  the  California  Appellate 
Beports,  at  page  621, 114  Pac.  48,  54,  referred 
to  the  matter  of  the  regularity  of  an  order 
of  that  court  granting  a  rehearing  where  one 
of  the  members  of  the  court  concurring  in 
the  order  was  out  of  the  state  at  the  time 
the  order  received  the  required  number  of 
signatures.  Nothing  that  is  said  in  that  de- 
cision can,  in  our  opinion,  be  taken  to  over- 
rule in  the  slightest  the  cases  establishing 
the  law  to  the  contrary  of  appellants'  con- 
tention here.  The  main  point  of  appellants' 
argument  has  now  been  considered.  Accom- 
panying that  consideration  the  assumption 


has  been  made  that  the  record  foUy  prtesents 
the  necessary  facts  upon  which  to  predicate 
the  contention  advanced.  As  a  matter  of 
fact,  there  was  no  bill  of  exceptions,  and 
nothing  appears  in  the  record  from  which  it 
can  be  deduced  that  the  findings  were  in  fact 
signed  outside  of  Los  Angeles  county.  There 
is  printed  as  a  part  of  the  Judgment  roll  (it 
has  no  place  there  under  section  670,  Code  of 
Civil  Procedure)  what  purports  to  be  a  writ- 
ten notice  given  by  counsel  for  the  plaintiff 
to  counsel  for  defendants  that  on  a  certain 
date  the  findings  would  be  presented  to  the 
Judge  at  the  county  seat  of  Inyo  county. 
Discarding  from  consideration  this  notice, 
there  is  absolutely  nothing  shown  which 
even  suggests  that  the  findings  might  have 
been  signed  in  the  county  of  Inyo.  It  is  con- 
sistent even  with  the  terms  of  the  notice  to 
assume  that  the  findings  were  signed  in  Los 
Angeles  county.  All  presumptions  must  fa- 
vor the  regularity  of  the  Judgment 

[2]  Respondent  insists  tiiat  the  appeal  is 
so  devoid  of  merit  as  to  be  properly  char- 
acterized as  frivolous,  and  asks  that  a  pen- 
alty be  imposed.  This  demand  has  led  us  to 
consider  the  alleged  merits  of  the  appeal  as 
broadly  as  any  reasonable  view  will  permit. 
Had  there  seemed  to  be  merit  in  the  main 
contention  of  appellants,  then,  even  though 
the  record  in  its  imperfect  state  failed  to  ful- 
ly present  the  question,  we  would  hesitate  to 
enforce  a  penalty.  But  the  question  present- 
ed was  one  which  had  been  directly  decided 
by  the  Supreme  Court  and  the  decisions  had 
stood  for  many  years  uniformly  to.  a  tonclu- 
sion  flatly  adverse  to  appellants'  contention. 
The  amendment  to  section  634,  Code  of  Civil 
Procedure,  seems  not  to  touch  the  question 
on  any  angle.  The  trial  court  determined 
that  a  large  sum  of  money  had  been  collect- 
ed by  the  defendants  for  the  use  of  plaintiff, 
which  plaintiff  was  entitled  to,  and  for 
which  the  Judgment  was  entered.  There  ap- 
pears to  have  been  no  appeal  taken  whereby 
the  correctness  of  that  determination  was 
controverted. 

This  appeal  appearing  to  be  frivolous  and 
apparently  for  purposes  of  delay,  it  is  order- 
ed: That  the  Judgment  appealed  from  be  af- 
firmed; that,  in  addition  to  the  costs  pro- 
vided to  be  collected  by  the  respondent,  re- 
spondent recover  from  the  appellants  the  sum 
of  $100  as  damages. 

We  concur:   CONREY,  P.  3. ',  SHAW,  J. 


(26  Cal.  A.  432) 

PEOPLE  V.  IMAMURA.     (Cr.  368.) 

(District  (3ourt  of  Appeal,  Second  District,  Cali- 
fornia.   Jan.  29,  1915.    Rehearing  Denied 
by  Supreme  Court  March  29,  1915.) 

1.    FOROEBT    ^=>44— EVIDENO^^— SUFFICIKNCT. 

Evidence   keld   to  sustain  a  conviction  of 
forgery. 

[BM.    Note.— For   other    cases,    see    Forgery, 
CJent.  Dig.  H  117-121 ;  Dec  Dig.  «=>44.] 
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2.   FOBOKBT      «=37— BueUEHTB       OF— iNDOBflK- 

VENT  OF  Check. 

Where  accused  reqnested  a  bank  to  for- 
ward a  third  person*!  deposit  in  the  name  of  the 
third  person,  and  the  bank  issued  a  check  pay- 
able to  the  third  person,  and  accused  obtained 
possession  of  it  before  delivery  to  the  third  per- 
son, and  forged  the  indorsement  of  the  third 
person's  name  thereon  and  obtained  the  cash, 
he  was  gruilty  of  forgeiy,  as  against  the  objec- 
tion that  the  check  was  not  subject  to  forgery 
because  not  having  been  deUvered  to  the  third 
person,  for  the  elements  of  forgery  are  a  false 
making  of  an  instrument  which,  if  genuine, 
might  injare  another  and  a  frandalent  intent. 

[Ed.  Note.— For  other  caaes,  see  Forgery, 
Cent.  Dig.  S{  2,  8,  8-15;   Dec.  Dig.  «S37. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Forgery.] 

S.  Cbiuinai.  Law  «=s>663— DooxnaHTABT  Et- 

IDXNCB. 

Where,  on  •  trial  for  forgery  of  indorse- 
ment of  a  check,  the  check  was  offered  and  re- 
ceived in  evidence,  but  not  read  to  the  jury,  and 
its  contents  pointed  oat  and  referred  to  by  wit- 
nesses and  counsel  on  both  aides,  th«  objection 
that  the  contents  of  the  check  were  not  fally  In 
evidence  was  withont  merit. 

[Ed.  Note. — For  other  eases,  see  Criminal 
Law,  Cent  Dig.  |  1602;  Dec  Dig.  «=3e63.] 

Appeal  from  Superior  Oonrt,  Los  Angeles 
County ;  Frank  R.  Willis,  Jndga 

Frank  B.  Imamnra  was  convicted  of  for- 
gery, and  he  appeals.    Affirmed. 

Edward  J.  Dennlson  and  J.  B.  Holley,  both 
of  Los  Angeles,  for  appellant  17.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe  and  Robert  M. 
Clarke,  Deputy  Attya.  Gen.,  for  tbe  People. 

JAMES,  J.  Defendant  was  Charged  with 
and  convicted  of  the  crime  of  forgery.  The 
appeal  Is  from  the  jndgrment  of  imprisonment 
which  followed,  and  an  order  denying  a  mo- 
tion for  a  new  triaL 

[1]  A  Japanese,  named  Ifaeshlma,  In  the 
year  1918,  was  employed  at  a  railway  eating 
house  In  the  county  of  San  Bernardino.  Ap- 
pellant here  was  a  fellow  employe  and  was 
acquainted  with  Maeshima.  Maeshima  had 
on  deposit  with  the  Yokohama  Specie  Bank 
at  San  Francisco  a  sum  of  money  amounting 
to  1504.49,  evidence  of  which  deposit  he 
held  in  the  form  of  a  passbook.  In  Novem- 
ber of  that  year  the  appellant  wrote  a  let- 
ter In  Japanese  characters  to  the  San  Fran- 
cisco bank,  to  which  he  signed  the  name  of 
Maeshima,  stating  in  the  letter  that  the  writ- 
er was  ill  and  "required  the  money  which  he 
had  on  deposit  there,  and  requesting  that  it 
be  forwarded  to  him  at  The  Needles,  giving 
a  post  office  box  number  to  which  the  letter 
requested  the  money  to  be  sent  In  due  time 
the  bank  forwarded  a  check  payable  to  Mae- 
shima for  the  amount  of  the  deposit,  which 
check  was  received  by  appellant,  and  the 
registry  receipt  was  signed  by  him  with  the 
name  of  Maeshima.  The  check  was  there- 
after presented  to  a  branch  of  the  same  bank 
In  the  city  of  Los  Angeles  and  cashed.  Ap- 
pellant, when  he  testified  at  the  trial,  admit- 
ted that  he  had  written  the  letter  requesting 


the  money  to  be  forwarded  In  Maeshim&'s 
name;  admitted  that  he  had  signed  the  name 
of  Maeshima  to  the  registry  receipt  and  had 
also  indorsed  the  same  name  upon  the  back 
of  the  check.  He  denied  having  presented 
the  check  for  payment,  and  attempted  to 
excuse  himself  for  his  acts  by  saying  that 
he  did  all  of  the  things  enumerated  at  the 
suggestion  of  one  Sato,  who  represented  to 
him  that  he  had  the  right  to  draw  this  mon- 
ey, as  it  belonged  to  him,  Sato.  The  check 
when  cashed  bore  the  indorsement  of  the 
name  "Maeshima"  q)elled  in  two  ways.  Tbe 
first  signature,  the  one  which  appellant  ad- 
mitted having  written,  was  spelled  "Maye- 
shlma,"  whldt  did  not  correspond  to  the 
payee's  name  appearing  In  the  Ix>dy  of  the 
check,  which  was  "Maeshima."  The  evidence 
tended  to  show  that  the  second  Indoisement 
of  Maeshima  on  the  back  of  the  check  was 
made  at  the  suggestion  of  the  bank  when 
the  money  was  paid  on  the  Instnunent  An 
expert  on  handwriting  gave  it  as  his  opinion 
that  the  same  hand  had  written  all  of  the 
tndorsements  on  the  back  of  the  deck. 
There  was  the  further  testimony,  given  by 
an  operator  of  a  detective  agency  employed 
by  the  Bankers'  Association,  that  appellant 
had  admitted  that  he  had  gone  to  the  tnink 
of  Maeshima  and  taken  the  passbook  there- 
from, and  thereafter  received  the  check  from 
the  San  Francisco  bank  and  cashed  it  In 
the  dty  of  Los  Angeles.  There  was  further 
testimony  showing  that  not  long  after  this 
time  various  sums  of  money,  aggregating 
nearly  the  amount  of  Maeshima's  deposit, 
had  been  placed  to  the  credit  of  appellant  In 
various  banks  at  The  Needles.  That  the  evi- 
dence was  amply  sufficient  to  sustain  tbe 
verdict  admits  of  no  dispute  at  all. 

[2]  Complaint  Is  made  that  the  check  npon 
which  the  indorsements  of  Maeshima's  name 
were  made,  not  having  been  delivered  to 
Maeshima,  was  not  the  subject  of  forgery, 
niere  are  no  authorities  to  be  found  In  this 
state,  or  in  any  other  state  so  far  as. we  are 
able  to  discover,  which  sustain  that  proposi- 
tion. Onr  Supreme  Court,  In  the  case  of 
People  v.  Munroe,  100  CaL  064,  85  Pac.  828, 
24  L.  B.  A.  83,  38  Am.  St  Bep.  828,  has  said: 

"But  we  will  take  broader  ground,  and  eon- 
cede  the  essential  ingredients  of  the  crime  of 
forgery  to  be:  (1)  A  false  making  of  some  in- 
strument; (2)  a  fraudulent  intent;  (Si  if  gen- 
nine,  the  writing  might  injure  another.  The 
thiro  element  stated  b  expressly  recognised  by 
this  court  to  be  the  true  test  as  to  the  nature 
of   the  writing." 

Because  the  check  upon  which  the  Indorse- 
ments were  afterwards  forged  was  not  for- 
warded at  the  request  of  Maeshima  is  wholly 
ImmateriaL  If  the  bank  had,  without  sug- 
gestion from  any  person,  decided  to  return  to 
Maeshima  his  money  in  that  way,  and  appel- 
lant had  unlawfully  obtained  possession  of 
the  check  and  forged  the  Indorsraaents  there- 
on, the  legal  situation  would  be  no  different 
There  Is  no  rule  of  which  we  are  cognisant 
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which  requires  that  a  ralld  Izurtniment  upon 
wbidi  a  liability  may  be  created  la  not  the 
BObJect  of  forgery  until  It  has  actually  reach- 
ed the  bands  of  the  person  tor  whose  benefit 
It  was  iBsaed.  The  check  which  was  made 
th^  subject  of  the  forged  indorsements  in 
this  case  was  In  no  sense  a  nudum  pactum; 
it  was  a  check  which,  if  It  bad  been  received 
by  Maeshima,  might  have  been  used  by  him 
and  the  sum  of  money  represented  thereby 
bare  been  collected  from  the  bank. 

[3]  There  is  no  merit  in  the  point  that  the 
check  described  in  the  information  was  not 
read  to  the  Jury  when  offered  In  evidence 
as  an  exhibit.  It  was  ofCered  and  received 
in  evidence,  and  its  contents  were  pointed 
out  and  referred  to  by  the  witneesee  and 
counsel  on  both  sides.  Under  such  condition 
of  tact.  It  could  hardly  be  maintained  that 
the  contents  of  the  check  were  not  tuUy  in 
evidence  before  the  Jury.  Whether  all  of 
the  indorsements  appearing  upon  the  back  of 
the  check,  particularly  the  one  in  Japanese, 
were  set  up  In  the  information  seems  im- 
materiaL  The  charge  against  the  appellant 
was  that  he  forged  the  Indorsement  of  Mae- 
shima, and  there  was  no  such  material  vail- 
ance  between  the  check  deocilbed  in  the  in- 
fbrmation  and  that  offered  in  evidence  as  to 
make  the  latter  inadmissible.  As  to  the  con- 
temtona  Claimed  to  have  been  made  by  appel- 
lant, the  evidence  warranted  the  trial  Judge 
in  determining  that  such  statements  were 
not  made  under  tlie  influence  of  coercion  or 
improper  inducements.  No  word  of  com- 
mendation can  be  given  tor  the  acts  of  the 
detective  who  arrested  appellant,  in  keeping 
the  latter  within  his  personal  custody  for 
two  days  at  a  hotel  at  The  Needles,  instead  of 
taking  him  promptly  before  a  magistrate,  as 
the  law  required  him  to  do.  This  act  of  his 
was  wholly  unwarranted,  unjustlflable,  and 
deserving  of  severe  censure. 

We  find  no  error  In  the  record  which  war- 
rants an  order  of  reversal  to  be  made  in  this 
case. 

The  Judgment  and  order  are  afSrmed. 

We  concur:  OONHBT,  P.  J,;   BHAW,  3. 

(M  Cal.  A  *48}  ^'^'^"^ 

LEWIS  ▼.  liAPIQUB.     (Civ.  1261^ 

(District   Court   of   Appeal,    Second   District, 
OsUfomla.    Feb.  1,  1916.) 

1.  Affkai.  Airn  Ebbob  «=612— Tbawbobipt— 
CKRTnnoATi  or  Judok. 

Where  the  transcript  on  an  appeal  at- 
tempted to  be  taken  under  the  provisiona  of 
Code  Civ.  Proc  H  953a,  963b,  9d3c,  was  not 
certified  by  the  judge,  it  cannot  be  considered. 

[Ed.  Nate.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2691-270l;  Dec.  Dig.  «» 
612.] 

2.  Afpbai.  and  Ebbob  «=9482— Stat— Vaoat- 
ine— DiscBETioR  of  Coubt. 

The  vacating  of  a  stay  of  execution  pend- 
ing an  appeal  is  within  the  discretion  of  the 
tnal  court,  and  that  discretion  was  not  abused 


where  the  stay  was  vacated  after  there  had  been 
nine. months'  delay  in  perfecting  the  proceedings 
for  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  22S9-2263;  Dec  Dig.  «=> 

Appeal  from  Superior  Court,  Los  Angeles 
Ciounty;  Walter  BordweH,  Judge. 

Action  by  Minnie  Lewis  against  John  La- 
piqu&  From  an  order  vacating  a  stay  of 
execution  granted  after  Judgment  was  ren- 
dmed  for  the  plaintiff,  the  defendant  appeals. 
Order  afDrmed. 

John  Laplque,  of  Orange,  in  pro.  per.  01  A. 
Stlce,  of  Los  Angeles,  for  re^ondent. 

JAMES,  J.  Defendant  in  this  action,  who 
was  substituted  after  Judgment  in  lieu  of 
the  original  parties  defendant  thereto,  pre- 
sents an  appeal  whiCh  purports  to  have  been 
taken  from  an  order  of  the  superior  court 
dismissing  an  appeal  and  from  an  order  ot 
the  same  court  vacating  an  order  staying 
execution. 

[1]  The  appeal  is  attempted  to  be  taken 
under  the  provisions  of  sections  953a,  953b, 
and  963c  Code  ot  Civil  Procedura  The 
transcript  (whldi  Is  typewritten  only)  is 
not  certified  by  the  Judge  of  the  court,  and 
therefore  cannot  be  considered.  Credit  Clear- 
ance Bureau  v.  Weary  &  Alford  Co.,  18  CaL 
App.  467,  123  Paa  648.  The  appeal  is  there- 
tore  left  without  a  record  to  support  it  It 
may  be  remarked,  however,  that  from  the 
improperly  authenticated  papers  tOiown  in 
the  transcript  it  appears  that  a  Judgment 
was  entered  in  ftivor  of  respondent  quieting 
title  to  certain  real  property  on  the  81st  day 
of  January,  1812 ;  that  various  notices  were 
given  of  intention  to  move  for  a  new  trial  on 
behalf  of  the  defendants;  and  that  on  Oc- 
tober 28th  ot  the  same  year,  on  motion  of 
respondent,  an  order  was  made  in  the  su- 
perior court  dismissing  the  proceedings  on 
motion  for  a  new  trial  and  vacating  the  stay 
ot  execution  theretofore  allowed.  It  is  not 
shown  that  at  that  time  any  appeal  had 
been  taken  from  the  judgment  quieting  title, 
or  from  any  other  order  made  in  the  action. 
Hence,  when  appellant  stated  in  the  notice 
of  this  appeal,  which  he  filed,  that  he  was 
appealing  from  an  order  dUmlssing  his  ap- 
peal in  the  court  below,  he  described  an  ap- 
peal taken  from  an  order  which  had  not  been 
made,  and  one  which  the  superior  court  had 
no  Jurisdiction  to  make. 

[2]  If  his  appeal  could  be  here  considered 
on  its  merits  on  the  imperfect  record  pre- 
sented, the  only  matter  which  could  be  re- 
viewed at  all  would  be  the  action  of  the  court 
in  vacating  the  stay  of  execution ;  and  as 
to  that  we  apprehend  there  could  be  no  abuse 
of  discretion,  as  the  court  might  properly 
have  decl'lned  to  make  such  a  stay  pending 
appeal,  or  might  properly,  as  it  did,  hare 
vacated  the  same  where  there  was  an  unusual 
delay  on  the  part  of  the  proposed  appellant 
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In  the  giving  of  the  notice  of  apileal.  It 
follows  that  the  order  attempted  to  be  ap- 
pealed from  should  be  affirmed. 

The  order  vacating  the  order  staying  exe- 
cution is  affirmed. 

We  concur:    CONREY,  P.  J.;    SHAW,  J. 


\i6  Cal.  A.  436) 
DB  GALLBB  t.  MAIER  BREWING  00. 
(ClT.  1492.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Jan.  29,   1915.     Rehearing   Denied 
by  Supreme  Court  March  29,  1916.) 
CoKTBACTs  «=>274— Rescission— Operation. 
Where  defendant  contracted   with  one   L. 
for  certain  printing,  and  O.K.'d  a  notice  of  his 
assignioent  of  the  contract  to  a  printing  firm, 
and  of  the  collection  of  the  bill  to  plaintiff,  and 
the  original  contract  was  not  performed,  and 
notice  of  rescission  was  duly  served  on  the  firm, 
the  rescission  was  effective,  and  the  defendant 
was  not  answerable  to  the  plaintiff  for  the  com- 
pensation paid  under  a  subsequent  agreement 
with  L.  for  the  same  work. 

[Ed.  Mote. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1202-1206 ;  Dec  Dig.  «=>274.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   F.  E.  Densmore,  Judge. 

Action  by  Henry  F.  De  Galler  against  the 
Maler  Brewing  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Goldberg  &  Melly  and  George  L.  Greer,  all 
of  Los  Angeles,  for  appellant  Mott  &  Dillon, 
of  Los  Angeles  (Q.  C.  O'Conndl,  of  Los 
Angeles,  of  counsel),  for  respondent 

JAMES,  J.  Appeal  from  a  Judgment  en- 
tered in  favor  of  the  defendant  On  the  6th 
day  of  February,  1912,  respondent  made  a 
written  contract  with  one  O.  H.  Lovell,  which 
provided  for  the  printing  of  60,000  baseball 
schedules  upon  cards,  at  the  net  price  of  $10 
per  1,000;  delivery  to  be  made  not  later 
than' March  30th  of  the  same  year.  A  few 
days  later  a  printing  firm,  doing  business 
under  the  name  of  Provident  Printshop,  no- 
tified respondent  that  its  order  had  been  as- 
signed to  them  by  Lovell,  and  that  they 
would  complete  the  same,  and  Instructing  re- 
spondent to  make  payment  to  appellant,  to 
whom,  so  the  Printshop  Informed  respondent, 
had  been  "assigned  the  collection  of  this  bill." 
Respondent  accepted  and  "O.  K.'d"  this  no- 
tification, but,  the  printing  not  having  been 
dona  within  the  time  specified,  respondent 
gave  written  notice  to  the  printers  rescind- 
ing the  contract  It  later  made  a  second 
agreement,  based  upon  different  terms,  with 
Lovell,  and,  upon  his  having  furnished  the 
merchandise  required  under  this  second  con- 
tract, they  paid  him  the  price  agreed  upon. 
Thereafter  the  appellant  made  demand  upon 
respondent  for  the  payment  to  him  of  the 
money,  and,  as  a  basis  for  his  claim,  urged 
that  the  contract,  as  first  made,  had  been  per- 
formed, which,  under  the  express  direction 
of  the  Provident  printing  establishment,  was. 


so  far  as  concerned  the  moneys  to  be  collect- 
ed thereunder,  assigned  to  appellant.  Re- 
spondent by  its  answer  denied  that  the  first 
contract  had  been  performed,  or  that  any- 
thing had  been  delivered  to  it  under  -that 
contract  The  trial  Judge  determined  the  is- 
sues in  favor  of  this  contention.  There  was 
no  dispute  made  by  the  evidence  but  that 
the  original  contract  was  not  performed  with- 
in the  time  spedfled,  nor  that  notice  of  re- 
scission had  been  duly  served  upon  the  print- 
ers who  had  engaged  to  make  performance 
thereunder.  This  being  the  condition  of 
fact,  the  trial  Judge  properly  held  that  the 
rescission  became  effective,  and  that  under 
the  agreement  subsequently  made  with  Lovell 
the  respondent  was  not  answerable  to  appel- 
lant for  any  compensation  agreed  to  be  made 
for  that  work. 
The  Judgment  Is  affirmed. 

We  concur:  CONBBT,  P.  J. ;  SHAW,  J. 


PEOPLE  V.  YOUTZ. 


C2«  Col.  A.  440) 
(Or.  331.) 


(District  (3ourt  of  Appeal,  Second  District,  Cal- 
ifornia. Jan.  29,  1915.  Rehearing  Denied 
Feb.  25,  1915;  Denied  by  Supreme  Court, 
March  29,  1915J 

1.  Cbiminai.  Law  «s>493— Evidknck— Fai^b 
Bkpobtb  of  Officer  of  Cobforation  as  to 
CoNomON— Value  of  Stock. 

In  a  prosecution  for  a  violation  of  Pen. 
Code,  I  604,  providing  that  directors,  officers, 
and  agents  of  corporations,  who  concur  in  pub- 
lishing false  reports  aa  to  the  financial  condi- 
tion of  their  corporations,  are  guilty  of  felony, 
to  ascertain  the  value  of  stock,  reported  as  as- 
sets held  by  the  company,  and  not  dealt  in  on 
the  market,  the  jury  eonid  consider  figures  aa 
to  the  assets  of  the  corporation  whose  stock 
was  in  question,  the  kind  and  quantity  of  its 
business,  and  the  hazards  entertained  and  the 
profits  which  tiad  accrued  or  probably  would 
accrue,  irrespective  of  what  the  opinion  of  any 
witness  as  to  the  value  of  the  stock  might  be. 
[Ed.  Note.— For  other  cases,  see  Oiminal 
Law.  Cent  Dig.  {  1058;  Dec.  Dig.  «=>493.] 

2.  Criminal  Law  «=9ll69  —  Appeai.  ard 
Erbob— Review— Verdict. 

Where  the  evidence  is  conflicting,  the  ver- 
dict cannot  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SI  3074-3083;  Dec.  Dig.  <8=9 
1159.] 

3.  Cbiminai,  Law  «=»1183— Appeal— Exclu- 
sion OF  Expert  Txstimont— Discretion  or 

COUST. 

A  judgment  will  not  be  reversed  for  error 
of  a  judge  in  making  rulings,  unless  be  haa 
abused  hu  discretion,  such  as  that  which  he 
exercises  in  passing  upon  the  admissibility  of 
expert  evidence  as  to  value. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  3061-3066;  Dec  Dig.  «=> 
1153.] 

4.  Corporations  ®=>324  —  Directors  —  Crim- 
inal Responsibilitt— False  Reports. 

In  a  prosecution  for  violation  of  Pen.  Code, 
i  564,  providing  that  directors,  officers,  and 
agents  of  corporations  who  concur  in  publishing 
false  reports  as  to  the  financial  condition  of 
their  corporations  are  guilty  of  felony,  where 
the  falsity  of  a  published  statement  depended 
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dpoD  the  Tslue  of  certain  stock  held  by  the 
rorporation,  the  representation  was  not  opinion 
merely,  since  the  atoclc  was  not  of  such  a 
tpeculative  nature  as  to  render  its  valae  en- 
tirely uncalculable. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
CenL  Dig.  |  1441;  Dec.  Die  «=>324.] 

5.  iNDICnCKNT   AMD    Infobiiation    ®=3l25   — 
DnFUClTT. 

Where  a  statute  describes  several  acts,  the 
doing  of  any  or  all  of  which  is  a  crime,  a  de- 
fendant may  be  charged  with  all  of  them,  bo 
that  an  information  charging  that  defendant, 
a  director  of  a  corporation,  violated  Pen.  Code, 
{  564,  by  making  false  statements  as  to  the 
financial  condition  of  bis  corporation,  and  by 
concurring  in  the  making  of  such  statements, 
was  not  defective  as  charging  two  offenses. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  'Dig.  H  834-400;  Dec 
Dig.  «s>12S.] 

6.  COKPORATIORS    «=>S24— DlUCTOBS— Cbimi- 

HAL  Rbspohbibiutt— S'albb  Rbpobts— Et- 

IDENCE. 

In  a  prosecution  for  violation  of  Pen.  Code, 
f  564,  providing  that  directors,  officers,  and 
agents  of  corporations  who  concur  in  publishing 
talae  reports  as  to  the  financial  condition  of 
their  corporations  are  guilt;  of  felony,  the  in- 
troduction in  evidence  was  proper  of  circular 
letters  and  statements  shown  to  have  been  fur- 
nished by  defendant  to  persons  selling  the  stock 
of  the  corporation,  which  statements  and  letters 
contained  the  sam^  false  allegations  as  to  its 
financial  condition  as  did  the  published  state- 
ment on  which  the  prosecution  was  baaed,  .since 
they  tended  to  establish  the  knowledge  and  mo- 
tive of  defendant  as  to  the  alleged  misleading 
statements  promulgated. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  I  1441;  Dec.  Dig.  «s>3^.] 

Appeal  from  Superior  Court,  Los  Anselea 
Connty;    Gavin  W.  Craig,  Judge. 

Josbua  B.  Touts  was  convicted  of  crime, 
and  be  appeals.    Affirmed. 

Harrlman,  Ryckman  Sc  Tuttle,  of  Los  An- 
geles, and  Henry  W.  Nisbet,  of  San  Bernar- 
dino, for  appellant.  U.  S.  Webb,  Atty.  Gea., 
George  Beebe,  Deputy  Atty.  Geo.,  and  Robert 
UitcheU,  of  Los  Angeles,  for  the  People. 

JAMES,  J.  [1,2]  Defendant  has  appealed 
from  a  Judgment  of  imprisonment  entered  up- 
on his  conviction  of  the  crime  described  in 
section. 564  of  the  Penal  Code.  Under  the 
terms  of  the  section  noted,  directors,  officers, 
and  agents  of  corporations  who  concur  in  the 
making,  publishing,  or  posting  of  reports  or 
statements  of  the  pecuniary  condition  of  the 
corporation  which  are  untrue  or  falsely  ex- 
aggerated, are  guilty  of  a  felony.  It  was 
charged  that  appellant,  while  holding  the 
position  of  director  and  acting  vice  president 
of  a  certain  corporation  organized  under  the 
laws  of  California,  published  and  concurred 
in  publishing  to  the  stockholders  and  other 
persons  a  financial  statement  as  to  the  affairs 
of  the  corporation,  which  was  false  in  a  ma- 
terial part.  The  facts  as  exhibited  by  the 
record  show  that  the  California  corporation 
was  organized  as  a  "holding"  concern,  and 
that  simu'iiaueousif  therewith  a  fire  insur- 
ance company  was  organized  under  the  laws 


of  Arizona;  that  a  large  number  of  shares  of 
stock  of  the  California  corporation  were  sold, 
the  greater  part  of  the  price  agreed  to  be 
paid  for  which  was  evidenced  by  promissory 
notes  given  by  the  purchasers  of  the  stock  to 
the  corporation.  These  notes  and  a  rather 
insignificant  amount  of  cash  were  put  into 
the  treasury  of  the  Arizona  corporation  in 
payment  for  all  of  its  capital  stock,  exc^t 
four  shares,  which  were  retained  by  Arizona 
directors  for  the  purpose  of  maintaining  the< 
organization  under  the  Arizona  laws.  There- 
upon the  insurance  corporation  proceeded  to 
do  business  in  the  state  of  California,  insur- 
ing proi>erty  against  loss  by  fire,  which  busi- 
ness was  In  fact  handled  by  the  holding  cor- 
poration, which  was  legally  resident  In  the 
state  of  California.  On  the  1st  day  of  July, 
1912,  as  the  evidence  abundantly  shows,  ap- 
pellant caused  to  be  issued  a  financial  state- 
ment, among  the  items  of  which  was  one 
which  purported  to  set  forth  assets  of  the 
California  corporation  as  "Stocks,  bonds,  and 
secured  notias,  $658360.48."  Further  down  in 
the  statement  a  deduction  was  made  of  the 
total  capital  stock  from  the  purported  assets, 
and  a  surplus  was  scheduled  as  being  possess-, 
ed  by  the  California  corporation  in  the  sum 
of  $220,028.78. 

The  information' charged  that  at  that  time 
the  corporation  did  not  own  stocks,  bonds, 
and  secured  notes  in  any  sum  greater  than 
$358,360.48,  and  did  not  own  or  possess  any 
surplus  whatsoever  of  assets  over  liabilities. 
Included  within  the  item  of  stocks,  bonds 
and  secured  notes  was  the  stock  of  the  fire 
Insurance  corporation,  which  bad  been  given 
a  value  of  twice  its  par.  If  the  stock  was 
worth  that  amount,  then  the  statement,  as  a 
matter  of  exemplified  bookkeeping,  was  ap- 
proximately correct.  If  the.  stock  of  the  in- 
surance corporation  had  no  greater  value 
than  the  par  fixed  per  share,  then  the  state- 
ment was  misleading  to  the  extent  that  it 
overstated  assets  and  surplus  by  the  amount 
of  $200,000.  The  entire  case,  therefore,  turn- 
ed upon  the  question  as  to  what  was  the  val- 
ue of  the  stock  of  the  insurance  corporation 
It  the  date  of  the  statement.  It  was  shown 
in  evidence  that  a  large  part  of  the  stock  of 
the  California  corporation  was  sold  to  per- 
sons who  would  insure  their  property  with 
the  Arizona  concern,  which  Insurance  was 
written  for  about  50  per  cent  of  the  prevail- 
ing insurance  rate.  The  stock  of  the  insur- 
ance company  was  not  upon  the  market,  and 
therefore  it  had  no  sale  value  as  ordinarily 
established  through  trade,  for  all  of  it,  ex- 
cept the  four  shares  mentioned,  was  held  by 
the  California  corporation.  This  condition 
was  intended  to  be  continued,  for  the  entire 
business  of  the  California  corporation  was 
that  of  conducting  an  insurance  business 
through  the  medium  of  the  Arizona  organiza- 
tion. 

A  number  of  expert  accountants  testified  as 
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to  tbe  flgnres  ascertainable  from  tbe  books 
of  tbe  CalUornla  concern,  and  stated  that  tbe 
Arizona  stock  was  carried  on  tbose  books 
at  Its  par  ralne.  The  appellant  testlfled  tbat 
in  his  opinion  the  Arizona  stock  was  worth 
twice  par.  The  Jnry  had  before  It  a  very 
complete  history  of  both  corporations  as  to 
the  conduct  of  their  business  and  the  quan- 
tity and  kind  of  It  The  circumstances  being 
such  as  to  make  It  impossible  to  establish  by 
testimony  In  the  ordinary  way  the  market 
value  of  the  stock,  it  was  incumbent  upon  the 
Jury  to  arrive  at  such  value  by  considering 
all  of  the  various  elements  which  would  go 
to  make  up  the  worth  of  that  stock.  Their 
conclusion  would  depend  largely  upon  deduc- 
tions to  be  drawn  from  the  figures  as  to  the 
assets  of  the  corporation,  the  kind  and  quan- 
tity of  its  business,  the  hazards  entertained 
and  the  profits  which  had  or  would  probably 
accrue.  They  were  entitled  to  make  their 
conclusion  from  snch  facts,  irrespective  that 
any  witness  might  have,  as  a  matter  of  oiAn- 
lon,  given  to  the  Arizona  stock  a  definite  val- 
uation of  twice  par.  We  cannot  here  weigh 
tbe  evidence,  as  it  was  the  province  and  duty 
of  the  Jury  to  wei^  it  in  the  face  of  conflict 
therein.  And  it  may  be  added  that  the  evi- 
dence was  ample  to  sustain  the  conclusion  of 
the  Jury  as  to  appellant  having  made  an  ex- 
aggerated and  untrue  report  of  the  flnanrlal 
condition  of  his  corporation. 

[1]  The  action  of  the  court  in  sustaining 
objections  to  questions  asked  of  two  witness- 
es who  were  offered  by  the  defendant  to 
prove  the  valne  of  the  stock,  conceding  error, 
as  claimed  by  appellant,  is  not  shown  to  have 
amounted  to  an  abuse  of  discretion  on  the 
part  of  the  trial  Judge.  The  testimony  sought 
to  be  elicited  necessarily  belonged  to  that 
classed  as  "expert,"  and  was  subject  to  the 
rule  announced  in  many  cases,'  which  holds 
that  a  Judgment  will  not  be  reversed  unless 
it  clearly  appears  that  the  trial  Judge,  in 
making  the  rulings  complained  of,  has  abused 
the  discretion  committed  to  Iilm.  We  cite 
Rowland  v.  Oakland  G.  St  By.  Co.  et  al.,  110 
CaL  613,  42  Pac.  983;  Mabry  v.  Randolph 
et  al.,  7  Cal.  App.  421,  94  Pac.  403;  Perry  v. 
Noonan  Furniture  Co.,  8  CaL  App.  35,  9S 
Pac.  1128 ;  Evans  Ditch  Co.  et  aL  v.  Lakeside 
Ditch  Co.  et  al.,  13  CaL  App.  119,  108  Pac. 
1027 ;  Stewart  v.  Sloes-Sheffield  Steel  &  Ir<»i 
Co.,  170  Ala.  644,  64  South.  48,  Ann.  Cas. 
1912D,  816. 

[4]  The  point  is  urged  also  that  conced- 
ing the  statement  as  issued  by  appellant  to 
have  been  untrue  in  fact,  the  misleading  por- 
tion thereof  constituted  only  an  expression 
of  opinion  as  to  value,  and  not  a  statement 
of  a  definite  fact  To  this  proposition  we 
cannot  assent  The  appellant  definitely  stat- 
ed, not  only  that  the  stocks,  bonds,  and  se- 
cured notes  owned  by  his  corporation  had  a 
value  of  $558,360.48,  but  that  a  surplus  was 
ovmed  by  that  corporatibn  to  the  amount  of 
$220,028.78.    The  value  affixed  was  applied 


to  that  dssB  of  proi>erty  tiie  worOi  at  wUeh 
Is  not  generally  of  such  a  speculative  nature 
as  to  excnse  a  statement  in  appraisal  there- 
of as  being  a  matter  of  oplnUm  only.  It  waa 
held  In  tbe  case  of  Craig  v.  Wade  et  al.,  159 
CaL  172, 112  Pac.  891,  that  a  statement  by  an 
officer  of  the  corporation  as  to  the  value  of 
oil  wells  amounted  to  but  an  expression  of 
opinion;  but  tbe  argument  of  the  opinion 
clearly  shows  that  that  case  belonged  to  a 
class  which  does  not  include  sudi  as  that 
presented  here  by  appellant 

[5]  It  Is  urged  further  that  the  Information 
was  faulty,  in  that  It  charged  more  than  one 
offense,  to  wit,  that  it  accused  appellant  of 
not  only  making,  but  concurring  In  the  mak> 
Ing,  of  statements  which  were  untrue,  and 
which  acts  would  constitute  separate  offenses. 
This  contention  may  be  answered  by  refer- 
ence to  the  case  of  People  v.  Leyshon,  108 
Cal.  440,  41  Pac.  480,  cited  In  People  ▼.  Ken- 
nedy, 22  Cal.  App.  29,  133  Pac.  25. 

[(]  There  was  Introduced  on  behalf  of  the 
prosecution  certain  circular  letters  and  state- 
ments, some  of  which  were  shown  to  have 
been  furnished  to  persons  engaged  In  seUlng 
the  stock  of  the  California  corporation,  and 
others  which  were  mailed  to  the  stockholders 
of  the  same  organization.  The  statements 
furnished  to  be  used  in  selling  the  stock  were 
testlfled  to  have  been  furnished  by  the  appel- 
lant tmd,  referring  to  the  other  class  of 
statements,  appellant  himself  testified  that 
they  were  prepared  at  the  suggestion  of  tbe 
board  of  directors,  of  which  appellant  was 
one,  and  first  submitted  to  him  as  the  man- 
ager of  the  corporation.  It  was  proper  for 
the  prosecution  to  prove,  In  order  to  estab- 
lish knowledge  and  Intent  on  tbe  part  of  ap- 
pellant as  to  the  alleged  misleading  state- 
ments promulgated,  a  series  of  such  similar 
acts  as  would  furnish  corroborating  evidence 
to  the  point  Just  mentioned.  It  may  be  not- 
ed, also,  tbat  appellant  throughout  the  trial 
contended  that  the  alleged  misstatements  In 
fact  represented  the  truth,  and  therefore  he 
could  not  have  been  prejudiced  by  evidence 
showing  that  he  had  reaffirmed  the  same  mat- 
ter. The  record  In  this  case  has  been  sub- 
jected to  a  close  and  careful  scrutiny.  The 
case  presented  seems  to  be  one  of  those  which 
clearly  tell  within  the  Intent  of  the  statute 
alleged  to  have  been  violated.  No  hardship  Is 
Imposed  upon  officers  of  corporations  who 
wish  to  express  to  their  stockholders  or  oth- 
ers their  opinion  as  to  the  value  of  the  as- 
sets, for  In  such  case  it  would  be  very  easy 
to  designate  the  several  amounts  indicated 
upon  such  statements  as  being  only  estimates, 
in  which  case  persons  receiving  the  state- 
ments would  be  put  upon  notice  that  the  fig- 
ures represented  merely  the  opinion  of  the 
person  who  prepared  them,  and  not  such  a 
value  of  the  property  of  the  corporation  as 
a  market  demand  might  establish  for  it 
The  whole  case  bears  tbe  impression  very 
clearly  defined  that  the  Intent  of  appellant 
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was  to  present  an  exaggerated  statement  of 
facts  for  the  purpose  of  enhancing  the  busi- 
ness of  the  corporation  of  which  he  was  then 
manager. 

No  points  other  than  those  herein  consld- 
•red  seem  to  he  of  sufficient  merit  ai  to  de- 
auud  that  a  discussion  be  made  of  them. 

The  Judgment  Is  affirmed. 

We  concur:    CONBBY,  P.  J.;  SHAW,  J. 

(X  cu.  A.  460 

(UBRINGTON  t.  SMITHBRS  et  aL 

(ar.  1277.) 

(District  Coart  of  Appeal,  OliiTd  IMstriet,  Call- 

foniia.    Feb.  2,  1916.) 

L  Bbokxbs    «=>4S  — Ooufeitsatior— Aobkb- 

mifTB— Statutk. 

dr.  Code,  {  1824,  declares  that  an  agree- 
meit  emplo;lng  an  agent  to  porcbase  or  sell 
real  estate  for  compeniatlon  shall  be  invalid, 
mdeas  some  memorandom  thereof  is  in  writing 
aad  subscribed  bj  the  party  to  be  charged  or 
Us  agent.  Owners  of  land  executed  a  document 
radtuag  tibat  they  agreed  to  pay  a  broker  a  cer- 
tain amount  for  aerricea  rendered  in  case  an  ex- 
ebange  of  land  was  had.  Held,  that  the  agree- 
ment was  sofflcient  under  the  itatnta. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  |  44;    Dec.  Dig.  «s»4S.] 

2.  BbOKKBS  4=343  —  CoHFENSATIOIf  —  Ooh- 

TnAOTS— SujrriciawcT. 

After  a  broker  liad  introduced  one  wiio  ex- 
dianged  lands  with  defendants,  defendants  exe- 
cuted a  memorandum  reciting  that  in  case. the 
exdiange  was  perfected  they  sbonld  pay  a  stip- 
niated  sum.  Held  that,  though  the  services 
were  already  rendered,  the  commission  conld  be 
lecovered,  for  while  an  agreement  to  aell  land 
on  a  commlsaion  is  unenforceable,  under  CIt. 
Oode,  i  1824,  unless  there  is  some  memorandum 
b  writing,  such  agreements  are  not  immoral, 
and  the  services  rendered  constituted  a  cood 
consideration  within  sections  1006,  160& 

[Ed.  Notew— For  other  cases,  see  Brokers, 
Cent.  Dig.  I  44:    Dec.  Dig.  «s>48.] 

8.  AppkaIt  AifD   E:bbob  «=>1039  — Rxtixw  — 

HaBMTXWB  EBBOB. 

Technical  inaccuracies  iu  the  complaint, 
and  findings  wliich  do  not  affect  the  merits,  are 
harmless. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Brtor.  Cent.  Dig.  H  4076-4«88;  Dec  Dig.  «s> 
1039.] 

4.  Bbokkbs  4=»64  —  COMPBRSATIOII  —  Coif- 
TRACTS— COKSTTUHATION. 

Where  no  time  limit  was  fixed  for  making 
title  good,  a  party  to  a  contract  for  the  ex- 
change of  lands  has  a  reasonable  time  to  satisfy 
Bens,  and  a  broker  who  effected  an  exchange 
cannot  be  denied  commission  because  one  of  the 
parties  did  not  immediately  free  his  proi>erty 
from  all  liens. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  67,  97;   Dec.  Dig.  «=>84.] 

ft.  Bbokebs  «=9S4—Coumibsions— Right  to. 
Where  defendants  agreed  to  pay  a  broker  a 
oommission  for  effecting  an  exchange  of  land, 
they  cannot,  liaving  entered  into  a  valid  con- 
tract with  tbe  party  the  broker  provided,  defeat 
commission  on  the  ground  that  such  person  did 
not  at  that  time  have  title  to  the  property  he 
agreed  to  transfer;  it  appearing  he  thereafter 
acquired  title  and  that  the  exchange  was  con- 
summated. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  7&-81 ;   Dec.  Dig.  «=>54.] 


Appeal  from  Superior  Court,-  Sonoma  Coun- 
ty;  Emmet  Seawell,  Judge. 

Action  by  B.  Carrington  against  George  B. 
Smithers  and  another.  From  Judgment  for 
plaintiff,  defendants  appeal    Affirmed. 

T.  J.  Butta,  of  Santa  Rosa,  for  an>ellant8. 
R.  L.  Thompson,  of  Santa  Rosa,  for  respond- 
ent. 

BURNETT,  J.  Tbe  suit  was  for  a  broker's 
conunisslon  for  serrlces  In  etfectlnK  an  ex- 
dumge  of  real  property  In  Sonoma  county 
belonging  to  defendants  for  four  houses  and 
lots  in  BerlKley  and  Oakland.  That  the  ex- 
change was  made  in  accordance  with  the  ex- 
pressed desire  and  Intention  of  defendants, 
that  the  efforts  of  plaintiff  were  the  pro- 
cmlng  cause  0t  the  exchange  within  the  con- 
temidation  of  tb»  well-settled  rules  relating 
to  such  matters,  tliat  plaintiff  was  employed 
for  the  purpose  mentioned,  and  tliat  defend- 
ants promised  to  pay  him  the  amount  dalm- 
ed,  cannot  l>e  gainsaid.  In  view  of  the  evi- 
dence disclosed  l^  the  record.  As  to  the  sexr- 
Iceer  performed  we  find  the  following; 

Plaintiff  testified: 

"On  the  29th  of  September,  1911,  Mr.  Smitb- 
era  came  in  aad  listed  the  ranch,  and  after  that 
date  I  wrote  to  0.  A.  Runels  and  Alfred  Wehe 
&  Co.,  Oakland,  that  I  had  the  property  for  ex- 
change, and  Mr.  Bunela  came  up.  and  I  took 
in^  machine,  and  we  went  out  to  tne  ranch,  and 
after  we  came  back  Mr.  Runela  took  the  pur- 
chaser up  to  the  ranch  and  made  the  deal— 
closed  the  deal  that  day.  I  made  aeveral  trips 
to  Oakland.  I  made  one  trip  to  the  ranch. 
After  I  bad  t>een  out  to  the  ranch,  on  or  about  ' 
April  28th,  Mr.  and  Mrs.  Smithers  came  into 
my  office  and  talked  with  me  about  the  exchange 
there.  With  reference  to  selling  the  place  to 
Doyle,  I  visited  the  ranch  with  Runels,  and 
Bunels  brought  Doyle  up  here.  That  is  the 
way  Ronels  found  out  alwut  the  ranch  through 
me.  He  is  my  correspondent  in  Oakland. 
Doyle  was  his  sou-in-Iaw.  He  brought  Doyle 
and  Mr.  Wehe  and  Mr.  Webe's  brother.  I 
learned  about  the  property  that  the  Smithera 
were  trading  their  ranch  for  the  day  they  came 
up  here — tbe  day  that  Runels  and  Webe  and 
Doyle  came  up  in  a  machine  from  Oakland, 
they  told  me  about  the  proiierty.  I  saw  Mr. 
Smithers  on  or  about  tbe  29tb  of  September, 
1911.  At  that  time  we  bad  a  written  agree- 
ment." 

C.  A.,  Runels  testified: 

"My  occupation  is  a  real  estate  broker  with 
Alfred  Wehe  &  Co.  I  know  Mr.  and  Mrs. 
Smithers,  the  defendants  iu  the  case.  I  also 
Imow  Henry  C.  Doyle.  He  ia  m:f  son-in-law. 
I  know  Mr.  B.  Carrington,  the  plaintiff.  I  had 
some  negotiations  with  Mr.  and  Mrs.  Snjithers 
'respecting  the  exchange  of  Oakland  or  Alameda 
property  for  their  ranch  in  this  county.  Mr. 
Carrington  wrote  me  in  regard  to  their  ranch. 
Mr.  Carrington  sent  a  description  of  this  ranch, 
said  it  was  for  exchange,  suggested  a  piece  of 
property  which  he  had  seen  on  Telegraph  ave- 
nue as  a  possible  exchange,  and  asked  me  to 
see  tbe  people  and,  if  I  could,  bring  them  up. 
I  went  and  saw  them,  and  described  tbe  ranch 
to  them  according  to  Mr.  Carrington's  descrip- 
tion, and  got  them  to  come  up  and  look  at  that. 
We  met  Mr.  Carrington  here  in  Santa  Kosa  at 
his  office,  and  he  took  his  machine  and  took  us 
out  to  the  ranch — showed  us  the  ranch.  Those 
people  did  not  make  the  exchange.    Then  it  waa 
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suceested  tliat>we  make  the  ezchanee  on  tbis 
other  property  with  Mr.  Doyle,  and  we  went 
up  and  looked  at  the  property.  We  took  our 
machine  from  Oakland,  came  up,  and  met  Mr. 
Carrington  at  his  office.  We  talked  over  the 
proposition  and  how  the  deal  could  be  made,  and 
we  went  out  and  looked  at  the  ranch  and  en- 
tered into  the  contract.  I  think  that  was  some- 
wheres  along  in  April,  about  the  28th  of  April. 
Each  party  had  a  copy  of  that  contract." 

There  Is  other  evidence  to  the  same  effect, 
Includiag  admissioiLs  of  the  defendants;  but 
the  foregoing  la  amply  sufficient  to  ^ow  that 
plaintiff  acted  as  the  agent  of  defendants  In 
the  transaction  culminating  In  the  exchange. 

One  question,  however,  that  gives  rise  to 
serious  contention,  is  whether  the  contract 
of  plaintiff  and  defendants  was  valid  within 
the  statute  of  frauds.  Although  pitiable  ef- 
forts were  made  by  defendants  to  deny  the 
same,  the  evidence  shows  that  they  executed 
the  following  agreement  in  wrtUng: 

"Santa  Rosa,  Sonoma  Co.,  Cal.,  April  30th, 
1912.  This  is  to  certify  that  we,  the  undersign- 
ed, do  hereby  agree  to  pay  B.  Carrington  the 
sum  of  seven  hundred  dollars  in  cash,  or,  should 
we  fall  to  pay  the  cash  by  the  time  we  close 
the  deal  now  pending  between  us  and  Henty  C. 
Doyle  of  Oakland,  we  will  give  said  B.  Car- 
rington a  mortgage  at  7  per  cent,  interest  on 
that  certain  lot  owned  by  us  in  Oakland,  Ala- 
meda county,  Cal.,  being  on  Tenth  street,  east 
side,  217  ft  north  of  Snyder  Ave.;  or  at  option 
of  B.  Carrington  we  will  make  said  mortgage 
on  one  of  the  properties  we  are  obtaining  from 
Henry  C.  Doyle  in  Oakland  or  Berkeley,  Ala- 
meda county,  Cal.  The  above  amount  is  for 
services  rendered.  This  is  provided  the  trade 
with  Henry  C.  Doyle  is  consummated." 

[1,  2]  The  original  agreement  of  September 
29,  1911,  does  not  appear  in  the  transcript, 
although  Mr.  Carrington,  as  we  have  seen, 
testified  that  it  was  In  writing.  Apparently 
plaintiff  relies  upon  said  writing  of  April 
SOth  to  satisfy  the  requirement  of  the  statute 
of  frauds.  This  was  executed  after  plain- 
tiff's services  were  performed,  but  before  the 
ezchauge  was  fully  consummated. 

Section  1624  of  the  Civil  Code  provides: 
"The  following  contracts  are  invalid,  unless 
the  same,  or  some  note  or  memorandum  thereof, 
is  in  writing  and  subscribed  by  the  party  to  be 
charged,  or  by  bis^agent:  *  •  *  6.  An  agree- 
ment authorizing  or  employing  an  agent  or  bro- 
ker to  purchase  or  sell  real  estate  for  compensa- 
tion or  a  commission." 

It  is  manifest  that  the  said  agreement  in 
writing  is  sufficient  in  form  to  satisfy  the  re- 
quirement of  the  statute.  A  "note  or  mem- 
orandum" of  the  contract  is  all  that  is  re- 
quired. We  have  here  a  definite  promise  to. 
pay  the  amount  of  the  commission,  and  the 
other  terms  are  either  certain  or  can  be  made 
certain  by  reference  to  the  situation  of  the 
parties.  It  is  true  that  it  required  the  ex- 
change to  be  consummated  before  the  com- 
mission should  be  payable.  But  we  need  not 
stop  to  Inquire  whether  this  requirement 
would  be  satisfied  if  the  agent  obtained  a 
purchaser  ready,  willing,  and  able  to  make 
the  exchange,  for  the  reason  that  the  evi- 
dence shows,  as  alleged  in  the  complaint, 
that: 


"Plaintiff  at.  bis  own  expense  procured  an  ex- 
change between  defendants,  to  one  Henry  C. 
Doyle,  of  the  properties  heretofore  mentioned, 
in  accordance  with  the  terms  of  said  agreement 
and  upon  terms  acceptable  and  accept«l  by  de- 
fendants." 

In  o£her  words,  the  exchange  was  entirely 
effected.  But  there  is  undoubtedly  some  mer- 
it In  the  objection  that  said  written  prom- 
ise to  pay  the  $700  was  executed  after  vir- 
tually all  the  services  of  plaintiff  had  been 
performed.  It  is  true  that  the  deeds  did  not 
finally  pass  until  the  latter  part  of  May,  bat 
the  written  agreement  of  exchange  was  ex- 
ecuted April  27th,  and  the  services  of  plain- 
tiff reached  then  their  culmination.  We 
think,  however,  tliat  the  rule  announced  by 
the  Supreme  Court  of  Washington,  In  Muir  ▼. 
Kane,  55  Wash.  131,  104  Pac.  153,  26  L.  R. 
A.  (N.  S.)  519,  19  Ann.  Cas.  1180,  should  be 
recognized  as  valid.    Therein  It  is  said: 

"The  moral  obligation  to  pay  for  services  ren- 
dered as  a  broker  in  selling  real  estate,  under 
an  oral  contract  where  the  statute  requires  such 
contract  to  be  in  writing,  is  just  as  binding  as 
is  the  moral  obligation  to  pay  a  debt  that  has 
become  barred  by  the  statute  of  limitations,  and 
there  is  no  reason  for  holding  that  the  latter 
will  support  a  new  promise  to  pay  while  the 
former  will  not  There  is  no  moral  delinquen- 
cy that  attaches  to  an  oral  contract  to  sell  real 
property  as  a  broker.  This  service  cannot  be 
l-ecovered  for  because  the  statute  says  the  prom- 
ise must  be  in  writing,  not  because  it  is  illegal 
in  itself.  It  was  not  intended  by  the  statute  to 
impute  moral  turpitude  to  such  contracts.  The 
statute  was  intended  to  prevent  frauds  and  per- 
juries, and  to  accomplish  that  purpose  it  is  re- 
quired that  the  evidence  •  •  •  be  in  writ- 
ingj  but  it  is  not  conducive  to  either  fraud  or 
perjury  to  say  that  the  services  rendered  under 
the  void  contract,  or  voluntarily,  will  support 
a  subsequent  written  promise  to  pay  for  sudi 
services." 

The  services  performed  by  plaintiff  would 
seem  to  be  a  sufficient  consideration  to  8ttp> 
port  the  subsequent  promise  within  the  coo^ 
temptation  of  our  own  statute.  Sections  1605 
and  1606  of  the  Civil  Code.  Said  services 
constituted  a  "benefit  conferred"  upon  "the 
promisor,"  to  which  the  latter  was  "not  law- 
fully entitled,"  and  they  assuredly  created 
"a  moral  obligation  originating  in  some  ben- 
efit conferred  upon  the  promisor,"  as  well 
as  In  "prejudice  suffered  by  the  promisee." 
In  an  extended  note  to  the  Mulr  Case,  S5 
Wash.  131,  104  Pac.  153,  as  reported  in  26 
L.  R.  A.  (N.  S.)  519,  may  be  found  an  inter- 
esting discussion  of  the  question,  wherein 
it  is  said: 

"The  courts,  however,  should  be  astute  to  find 
some  means  of  enabling  one  to  recover  under 
such  circumstances,  where  there  was  not  merely 
the  detriment  to  him,  but  a  positive  benefit  of  a 
material  and  pecuniary  nature  to  the  other 
party;  and  it  seems  like  flying  in  the  face  of 
I'rovidence  to  reject  the  opportunity  to  do  8ul>- 
stantial  justice  between  the  parties,  afforded  by 
the  subsequent  express  promise." 

And  the  author  thinks  that,  to  make  the 
subsequent  promise  binding,  where  the  serv- 
ices were  performed  under  an  invalid  con- 
tract, it  should  appear:  (1)  That  the  service 
moving  from  the  promisee  conferred  an  actu- 
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al  material  or  pecuniary  bebeflt  on  the  prom- 
isor; (2)  that  the  promisee  expected  to  be 
compensated  therefor,  and  did  not  intend  it 
as  a  mere  gift  or  gratuity ;  (3)  that  the  cir^ 
cnmstances  were  such  as  to  create  a  moral 
obligation  on  the  part  of  the  promisor ;  (4) 
that  the  benefit  received  has  not  constituted 
the  con^deration  for  another  promise  already 
enforced  or  still  legally  enforceable. 

The  foregoing  conditions  are  all  present  in 
the  case  at  bar,  and  It  Is  believed  that  the 
promise  is  not  Invalidated  by  the  fact  that 
the  original  agreement  may  have  rested  In 
paroL  In  support  of  this  view  we  may  also 
cite  Mohr  V.  Rickgauer,  S2  Neb.  388,  117  N. 
W.  860,  26  L.  B.  A.  (N.  S.)  533,  and  In  re 
BaUonr  &  Garrette,  14  CaL  App.  261,  111  Pac. 
615.  The  last  case  seems  decisive  of  this  con- 
trovemy.  Therein  the  question  of  the  statute 
of  frauds  is  thoroughly  considered,  and  it  is 
said: 

"The  provisions  of  the  statute,  in  other  words, 
affected  the  remedy — that  is,  in  effect  deprived 
the  party  seeking  to  enforce  a  contract  coming 
within  tiieir  purview  of  his  right  of  action  if 
mch  contract  were  not  in  writing." 

And  it  was  held  that  although  the  creditor 
was  originally  employed  under  an  invalid 
oral  contract  to  sell  lands  upon  commission, 
yet  when,  after  certain  sales  were  made,  the 
debtor  gave  him  a  wrlttm  memorandum  set- 
ting forth  the  sales  made  and  the  commis- 
sion allowed  therefor,  such  written  memoran- 
dum was  sufficient  to  relieve  the  whole  trans- 
action of  sales  from  the  operation  of  the 
statute  of  frauds. 

[3-S]  It  is  true  that  the  complaint  proceeds 
uiwn  the  theory  tliat  the  services  were  per- 
formed under  said  contract  of  April  30th,  In- 
stead of  before,  and  the  findings  in  that  re- 
spect follow  said  pleading;  but  this  would 
seem  to  be  a  technical  inaccuracy  that  re- 
sulted in  no  substantial  injustice.  In  fact, 
appellants  did  not  make  the  point  in  the 
court  below,  nor  was  any  question  of  vari- 
ance submitted  to  the  trial  Judge.  The  mo- 
tion for  a  nonsuit  was  made  on  the  ground 
and  for  the  reason  appearing  in  the  record 
as  follows: 

"The  law  i*  elementary  in  this  case  that,  to 
enable  a  broker  to  recover  bia  commission  for 
the  service  rendered,  he  must  furnish  a  buyer 
that  is  ready,  able,  and  wiliiog.  They  did  not 
fomish  any  buyer  that  was  ready,  able,  and 
willing.  They  furnished  a  man  who,  it  is  ad- 
mitted, did  not  have  any  interest  in  it  at  all  to 
make  a  contract,  who  did  not  have  any  title  to 
tile  land — never  did  have.  The  lands  were  ex- 
dianged.  He  never  had  any  title.  He  was  not 
able  to  contract;  and  before  he  can  collect  his 
commission  he  must  furnish  a  man  tliat  is  a 
porcliaaer,  who  is  ready,  able,  and  willing  to 

This  motion  of  defendants  was  based  upon 
the  fact  that  at  the  time  the  trade  was  nego- 
tiated by  Doyle  he  did  not  own  the  property 
in  Alameda  county,  but  it  Is  not  apparent 
what  possible  difference  it  could  make  to  ap- 
pellants, since  the  trade  was  actually  consum- 
mated and  the  title  to  said  property  vested  in 
them  in  accordance  with  their  said  agree- 


ment with  Doyle.  The  fact  is  that  Doyle  rep- 
resented the  owners,  and  by  tliem  the  prop- 
erty was  conveyed  afterward  to  liim  who  in 
turn  conveyed  it  to  Smithere.  The  effect,  of 
course,  is  the  same  as  though  the  negotia- 
tions were  liad  directly  with  the  ownera  and 
they  had  executed  the  conveyance  to  Smith- 
ers  without  the  intermediation  of  Doyle.  The 
exchange  of  the  property,  it  may  be  said,  al- 
so, was  no  less  the  result  of  plaintiff's  efforts 
than  if  be  had  in  the  beginning  brought  the 
owners  of  the  Alameda  county  property  face 
to  face  with  appellants,  and  his  claim  for 
commission  Is  no  less  meritorious. 

There  is  some  contentloi;  that  the  title  con- 
veyed to  Smithers  was  subject  to  a  certain 
lien  contrary  to  the  agreement  of  the  par- 
ties ;  the  contract  between  Doyle  and  Smith- 
ers providing  that,  save  certain  /nortgage 
liens  therein  specified,  "titles  to  above  prop- 
erties are  to  be  good,  and  certificates  of  ti- 
tle to  each  property  to  be  arranged  by  the 
respective  owners  thereof."  There  was  a 
lien  for  some  $600  for  taxes  against  a  part 
of  the  Alameda  county  property,  and  the  evi- 
dence shows  that  it  was  paid  and  dischaxged, 
before  this  suit  was  brought,  by  the  parties 
whom  Doyle  represented.  So  that,  l>efore 
the  beginning  of  this  action,  title  was  vested 
in  Smithen  in  accordance  with  his  con- 
tract. He  had  entered  into  possession  of  the 
property  and  was  enjoying  the  rents  thereof, 
and  he  was  not  injured  by  the  delay  in  the 
discharge  of  said  lien.  As  a  matter  of  fact, 
its  existence  was  probably  unknown  to  ail  the 
parties,  as  the  abstracts  showed  the  title 
clear.  It  was  the  fault  of  the  abstract  com- 
pany that  the  tax  liens  did  not  appear.  At 
any  rate,  as  no  time  limit  for  making  the 
title  good  was  prescribed  in  the  contract,  a 
reasonable  time  would  be  allowed,  and  this 
requirement  of  the  law  was  satisfied. 

But,  aside  from  the  foregoing,  as  far  as 
this  point  is  concerned,  plaintiff  would  l>e  en- 
tled  to  recover  under  the  principle  stated  In 
Boche  v.  Smith,  176,  Mass.  685,  58  N.  E.  152, 
51  L.  R.  A.  610,  78  Ann.  St  Rep.  345,  as  fol- 
lows: 

"A  broker,  through  whose  efforts  a  binding 
contract  is  made  for  land  between  bis  principid 
and  tlie  owner  of  tbe  land,  has  earned  his  com- 
mission, notwithstanding  the  fact  that  the  owner 
cannot  make  a  good  title  to  the  land  because  of 
incumbrances  not  known  to  the  broker,  as  the 
remedy  of  the  principal  is  against  the  other  par- 
ty to  the  contract." 

Tbe  contract  was  made  in  this  case  after 
an  examination  of  the  title  by  defendants' 
attorney,  and  there  is  no  question  that  plain- 
tiff acted  in  good  faith  in  the  transaction. 
The  gro;und  upon  which  the  liability  attaches 
In  such  instances  is  stated  to  be  that: 

"By  entering  into  a  valid  contract  with  the 
customer  produced  by  the  broker,  the  principal 
accepts  thg  customer  as  able,  ready,  and  will- 
ing to  buy  tbe  land  ,and  pay  for  it.  In  sucfa  a 
case,  the  decision  would  have  to  be  the  otber 
way,  were  it  not  that  by  entering  into  tbe  con- 
tract with  him  the  principal  accepts  the  cus- 
tomer produced  by  the  broker." 
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A  stmllar  statement  of  tbe  controlling  prin- 
ciple la  found  In  19  Cyc.  270,  as  follows: 

"It  the  principal  and  the  customer  found  by 
the  broker  enter  into  a  valid  contract  and  the 
broker  acts  in  good  faith,  the  broker  is  not  de- 
prived of  his  right  to  a  commission  by  the  fact 
that  the  customer  fails  to  carry  out  the  con- 
tract." 

To  snch  a  situation  is  also  applicable  the 
doctrine  of  estoppel  set  forth  In  4  R.  G.  L. 
p.  309,  as  follows: 

"Once  the  customer  procured  by  the  broker  is 
accepted  by  the  employer,  the  latter  is  thereaft- 
er estopped  from  denying  the  purchaser's  ability 
or  willingness  to  complete  the  contract,  inas- 
much as  ne  is  not  bound  to  accept  the  offer  of 
such  person  without  a  reasonable  opportunity 
to  inquire  and  satisfy  himself  in  relation  to  it 
Consequently  his  acceptance  should  estop  him 
from  aUeging  anything  against  the  claim,  ex- 
cept fraud  on  the  part  of  the  broker  in  inducing 
the  aocep^nce." 

In  the  case  at  bar  there  was  not  only  no 
fraud  on  the  part  of  the  broker,  but  all  par- 
ties seem  to  have  acted  In  the  utmost  good 
faith.  It  is  not  dalmed,  Indeed,  that  there 
was  any  advantage  taken  of  defendants  or 
any  deceit  practiced.  In  fact,  tbey  had  In- 
vestigated the  property  in  Alameda  connty 
and  were  anxious  to  make  the  exdiange. 

Some  criticism  Is  made  of  the  findings  of 
the  court,  but  we  do  not  think  extended  no- 
tice, of  this  is  required.  There  are  mani- 
festly some  clerical  errors  therein,  and  It  Is 
not  strictly  accurate  that  plaintiff's  services 
were  performed  under  said  contract  of  April 
30,  1912;  but  sufficient  facta  are  found, 
within  the  theory  already  suggested,  to  sup- 
port the  Judgment  It  may  be  said,  indeed, 
that  the  action  was  tried  ui>on  the  as3Umi>- 
tlon  that  that  theoi?  was  embraced  within  the 
pleadings,  as  no  objection  was  made  upon 
the  ground  of  variance,  or  that  said  written 
promise  was  for  services  already  performed, 
and  not  for  those  to  be  performed  in  the 
future. 

We  think  the  Judgment  should  be  affirmed; 
and  it  is  BO  ordered. 

We  concur:   CHIPMAN,  P.  J.;   HABT,  J. 
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(District   Court    of    Appeal,    Second    District, 
CaUfomia.    Feb.  1,  1915.) 

1.  False  Pbetenses  €=>31  —  Infobicatioh — 
rxliance  on  misbepbesentationb. 

An  information,  which  charged  that  de- 
fendant falsely  represented  to  the  prosecuting 
witness  that  he  owned  a  number  of  orchestras 
in  theaters,  that  he  sold  to  the  witness  a  set  of 
drums  and  traps  and  promised  to  give  witness' 
son  instruction  in  their  use  and  then  to  employ 
him  In  an  orchestra,  and  that  witness,  relying 
upon  the  statements  made,  paid  to  the  defendant 
a  sum  of  money,  does  not  show  that  the  money 
was  paid  upon  the  reliance  of  the  only  misrep- 
resentation of  fact  alleged,  the  ownership  of  the 
orchestras,  and  charges  no  crime. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {§  38-41 ;    Dec.  Dig.  «=»31.J 


2.  False  PBETEKdES  Q=>7— Natdbx  or  Or- 

FEN  BE. 

A  "false  pretense"  is  such  a  frandnlent  rep- 
resentation of  an  existing  or  past  fact  by  one 
who  knows  it  not  to  be  true  as  is  adapted  to  in- 
duce the  person  to  whom  it  is  made  to  part 
with  something  of  value. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {$  6-12,  25 ;   Dec.  Dig.  «=>7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  False  Pretense.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Gavin  W.  Craig,  Judge. 

W.  T,  Kahier  was  convicted  of  obtaining 
money  by  false  pretenses,  and  be  appeals. 
Reversed. 

J.  O.  Rossiter,  of  Pasadena,  Bert  L.  Coop- 
er, of  Pomona,  and  A.  C.  Labrle  and  Tom  L. 
Jirtmston,  both  of  Los  Angeles,  for  appellant 
U.  S.  Webb,  Atty.  Qen.,  and  Robert  M. 
Clarke,  Deputy  At^.  Gen.,  for  the  People. 

SHAW,  J.  Defendant  was  convicted  upon 
an  information  charging  him  with  the  crime 
of  obtaining  money  under  false  pretenses. 
He  prosecntes  this  appeal  from  the  Judgment 
and  an  order  of  court  denying  bis  motion  for 
a  new  trial. 

The  offense  with  which  defendant  is  charg- 
ed is  alleged  in  the  informaticm  to  have  been 
committed  as  follows: 

"That  the  said  W.  T.  Kahier,  •  •  •  with 
intent  then  and  there  to  cheat,  wrong,  and  de- 
fraud Richard  J.  Cogan  out  of  his  money  and 
property,  did  •  •  •  represent  and-  pretend 
to  the  said  Richard  J.  Cogan  that  he,  the  said 
W.  T.  Kahier,  bad  contracts  for  furnishing  or- 
chestras for  42  moving  picture  shows  and  the- 
aters in  the  city  of  Los  Angeles,  *  •  *  and 
that  particularly  he,  the  said  W.  T.  Kahier,  had 
the  exclusive  contract  for  furnishing  orchestras 
for  Hamburger's  Caf<,  for  Clone's  Broadway 
Theater  and  for  the  Princess  Theater,  each  of 
said  theaters  hereinbefore  mentioned  being  lo- 
cated in  the  city  of  Los  Angeles,  Gal.  (2)  And 
he,  the  said  W.  T.  Kahier,  then  and  there  sold 
to  the  said  Richard  J.  Cogan  a  set  of  drums 
and  trai>s  for  the  use  of  one  WiUiam  3.  Cogan, 
a  minor  son  of  Richard  J.  Cogan.  And  he,  the 
said  W.  T.  Kahier,  then  and  there  promised  to 
give  the  said  William  J.  Cogan  instructions  aa 
to  playing  the  said  drums  and  traps,  and  then 
and  there  promised  and  agreed  to  and  with  the 
said  Richard  3.  Cogan  that  when  tJie  said  Wil- 
liam J.  Cogan  had  become  sufficiently  proBdent 
In  the  playing  of  said  drums  and  traps  be,  the 
said  W.  T.  Kahier,  would  give  the  said  WU- 
11am  J.  Cogan  a  position  In  one  of  his  many  or- 
chestras. (3)  And  the  said  Richard'  J.  Cogan, 
then  and  there  believing  and  relying  upon  the 
statements  so  made  to  him  as  aforesaid  by  the 
said  W.  T.  Kahier,  then  and  there  paid  to  the 
said  W.  T.  Kahier  $75  in  lawful  money  of  the 
United  States,  the  same  being  then  and  there 
the  personal  property  of  said  Richard  J.  Cogan. 
(4)  And  the  said  Richard  J.  Coean  then  and 
there  believed  the  said  representations  and  pre- 
tenses, so  made  to  him  as  aforesaid  by  the  said 
W.  T.  Kahier,  to  be  true,  and  then  and  there 
relied  upon  the  same,  and  was  then  and  there 
induced  thereby  to  and  did  then  and  there  de- 
liver and  turn  over  to  the  said  W.  T.  Kahier 
the  said  sum  of  $75,  lawful  money  of  the  Unit- 
ed States,  as  aforesaid." 

G<mtlnulng,  it  is  alleged  that  "each  and  all 
and  every  of  the  said  representations  and 
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pxetenses  ao  made  by  the  said  W.  T.  Eabler 
to  the  said  Richard  J.  Cogan  were  then  and 
there  false  and  untrue,"  to  the  knowledge  of 
'  Kahler. 

[1]  Defendant's  demurrer  to  the  informa- 
tion, upon  the  grounds  that  it  not  only  failed 
to  state  facta  which  ccostltnted  a  public  of- 
fense, but  failed  to  conform  to  the  require- 
ments of  sections  950,  9S1,  and  952  of  the 
Penal  Code,  was  overruled.  It  should  have 
been  sustained. 

The  only  fact  which  it  is  alleged  defend- 
ant represented  to  exist  is  that  he  bad  con- 
tracts for  furnishing  orchestras  for  certain 
cafte  and  theaters.  That  part  of  the  infor- 
mation which  we  have  decdgnated  "(2)"  con- 
sists merely  of  promises  made  by  defendant, 
together  with  the  statement  that  he  sold  to 
Cogan  a  set  of  drums  and  traps  for  the  use 
of  his  minor  son.  It  is  not  alleged,  however, 
that  Cogan  was  induced  to  buy  the  drums 
and  traps  from  defendant  upon  the  strength 
of  the  representation  that  defendant  had  con- 
tracts fbr  furnishing  these  orchestras;  in- 
deed that  part  of  the  information  designated 
as  "(2)"  is  wholly  disconnected  with  the  al- 
leged false  representations,  knd  should  be 
disregarded  as  surplusage.  Disregarding  this 
redundant  matter,  it  is  merely  alleged  that 
defendant,  knowing  the  same  to  be  untrue, 
falsely  represented  to  Richard  J.  Cogan,  that 
he  had  contracts  for  furnishing  orchestras  to 
certain  caf6s  and  theaters;  that  Cogan,  be- 
lieving the  representations  to  be  true  and 
relying  thereon,  paid  and  delivered  to  de- 
fendant the  sum  of  $75.  For  what  purpose 
is  not  disclosed.  Conceding  the  representa- 
tion made  by  defendant  to  have  been  false, 
there  is  no  causal  connection  between  the 
payment  of  the  money  and  the  representation. 

[2]  Bishop  (2  Crim.  Law,  |  415)  defines  a 
false  pretense  as  "sndi  a  fraudulent  repre- 
sentation of  an  existing  or  past  fact,  by  one 
who  knows  it  not  to  be  true,  as  is  adapted  to 
induce  the  person  to  whom  it  is  made  to  part 
with  something  of  value."  We  are  unable 
to  perceive  any  connection  between  the  al- 
leged false  representation  and  the  paying  or 
giving  to  defendant  the  $75;  nor  how,  in 
the  absence  of  further  allegations,  such  rep- 
resentations should  have  induced,  or  were 
calculated  to  induce,  Cogan  to  pay  defend- 
ant $76  in  money.  While  not  alleged,  it  la 
no  doubt  true  that  Cogan  was  induced  to 
buy  the  drums  and  traps  in  reliance  upon  de- 
fendant's promise  to  give  his  son  musical  in- 
struction and  to  secure  him  employment  as 
Bo<Hi  as  he  was  sufDciently  proflclent.  It  was 
this  promise  which  induced  the  prosecutor  to 
deal  with  him,  and  not  the  representation  of 
existing  facts  in  reliance  upon  the  truth  of 
wliich  Cogan  believed  that  defendant  would 
fulflll  his  promise.  People  v.  Morphy,  100 
Cal.  84,  34  Pac.  623;  People  v.  Hart,  36  Misc. 
B«p.  182,  71  N.  Y.  Snpp.  492. 

This  view  renders  it  unnecessary  to  dis- 


cuss errors  predicated  upon  want  of  sufficient 
evidence  to  justify  the  verdict,  and  the  re- 
ception of  improper  evidence,  in  both  of 
which  contentions  we  find  much  merit 

It  Is  apparent,  we  think,  from  an  exami- 
nation of  the  instructions  given,  when  taken 
in  connection  with  the  information,  that  the 
Jurors  were  of  the  opinion  that  the  unfulfill- 
ed promises  made  by  defendant  constituted  a 
"deception  deliberately  practiced  (by  defend- 
ant) for  the  pnrjjKwe  of  gaining  an  unfair  ad- 
vantage of  another,"  wUch  the  court  stated 
to  them  "was  fraud,"  and  that  "one  deprived 
of  his  property  by  audi  means  is  defrauded." 

The  judgment  and  order  are  reversed. 

We  concur:   CONRBY,  P.  J.;   JAMBS,  3. 


(»  Cal.  A.  46S) 
IRVINE  ft  MUIR  LUMBER  CO.  v.  HOLMES 

et  al.     (Civ.  10G8.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Feb.  1.  1913.) 

1.  Appbai.  and   Ebbob  4=»1078  —  Rbtixw — 
Waivbr  of  Objection. 

Objections  to  the  admissibility  of  testl- 
monv  not  noticed  in  appellanf  ■  brief  will  be 
conndered  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  4268-4261;  Dec.  Dig. 
«=>1078.] 

2.  Pabtnebbhip  «=»65— AoTioNa— Bvidencb— 
SnrrioiENCT, 

In  a  suit  againit  two  persona  as  members 
of  a  partnership,  evidence  held  to  warrant  a 
finding  that  they  were  partners. 

[Ed.  Note.— For  other  cases,  see  PartnerBhip, 
Cent  Dig.  g{  75,  78,  79.  81;  Dec.  Dig.  ®=>55.] 
8.  Pabtnebbhip  *=»44— Pbesumptionb. 

Under  Oiv.  Code,  i  2404,  an  understanding 
that  members  of  a  firm  should  divide  the  nroflts 
by  implication  shows  that  they  were  also  to 
divide  the  losses. 

[Ed.  Note.— For  other  cases,  see  Partnenbip, 
Cent  Dig.  §S  61-63;    Dec.  Dig.  «=i»44.] 

4.  Pabtnebbhip  «=946— Evidbnob. 

In  determining  the  existence  of  a  nartne» 
ship.  If  the  agreement  be  partly  in  writing; 
partly  oral,  and  partly  evidenced  only  by  con- 
duct, all  steps  taken  by  the  parties  in  connec- 
tion with  the  common  purpose  shonld  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  U  64.  68-72,  74;   Dec.  Dig.  iS=>46.] 

5.  Patusnt  €=>41— Applications. 

Where  one  member  of  a  firm  notified  a 
creditor  that  he  would  not  thereafter  be  liable 
for  any  debts,  and  the  remaining  partner,  to 
whom  credit  wag  thereafter  extended,  made  pay- 
ments, it  is  proper  for  the  court  either  under 
Civ.  Code,  i  1479,  eubd.  8,  par.  3,  or  under 
general  principles  of  law,  to  apply  those  pay- 
ments on  the  debt  Incurred  after  notification. 

[Ed.  Note. — For  other  cases,  see  Payment 
Cent  Dig.  {§  115-120;   Dec.  Dig.  4s»41.] 

Appeal  from  Superior  Court,  Mendocino 
County ;   J.  Q.  White,  Judge. 

Action  by  the  Irvine  &  Mnir  Lumber  Com- 
pany against  S.  O.  Holmes  and  W.  P.  White, 
copartners  doing  business  as  the  San  Hedrin 
Summer  Resort.  From  a  judgment  for  plain- 
tiff, defendant  Holmes  appeals.    Affirmed. 
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Wm.  H.  Schooler,  of  Chico,  for  appellant 
Thomas  A  Thomas,  of  Uklah,  for  respondent. 

CHIPMAN,  P.  J.  This  Is  an  action  to  re- 
cover a  balance  of  $494.27  alleged  to  be  due 
from  defendants  to  plaintiff  for  goods,  wares, 
and  merchandise  which,  It  is  alleged,  were 
sold  by  plaintiff  to  defendants  as  copartners 
In  business.  Defendant  White  made  no  an- 
swer. Defendant  Holmes  answered,  and  de- 
nied that  he  was  at  any  time  a  copartner  of 
White,  or  that  he  was  ever  Indebted  to  plain- 
tiff in  any  sum  whatever.  The  cause  was 
tried  without  a  Jury,  and  the  court  found 
that  White  and  Holmes  were  associated  to- 
gether in  business  under  the  Arm  name  of 
San  Hedrln  Summer  Resort,  that,  on  August 
3,  1909,  defendant  Holmes  notified  plaintiff 
that  he  would  no  longer  be  responsible  for 
goods  furnished  to  said  resort,  or  for  goods 
sold  to  White,  that  the  balance  due  on  the 
portion  of  said  account  that  had  accrued 
prior  to  said  3d  day  of  August,  1909,  was 
the  sum  of  $373.20,  and  rendered  Judgment 
against  defendant  for  that  amount  Defend- 
ant Holmes  appeals  from  the  Judgment  and 
from  the  order  denying  his  motion  for  a 
new  trial. 

Appellant  presents  but  two  objections  to 
the  Judgment  calling  for  notice:  First,  that 
the  evidence  failed  to  establish  a  copartner- 
ship ;  second,  that  the  court  erred  in  its  ap- 
plication of  payments  on  the  account 

[1]  Some  objections  were  made  to  the  ad- 
missibility of  certain  testimony  given  by  de- 
fendant White  and  plaintiff's  bookkeeper, 
Bamett  but  no  notice  is  taken  of  these  ob- 
jections in  appellant's  brief,  and  we  assume 
that  they  are  waived. 

[2-4]  1.  Appellant's  contention  is  that  the 
only  relati<m  existing  between  himself  and 
White  was  that  of  landlord  and  tenant  and 
he  places  his  reliance  upon  a  written  instru- 
ment which  was  executed  by  White  and 
Holmes  in  July,  1908. 

It  appeared  that  Holmes  was  the  owner 
of  the  property  known  as  the  San  Hedrln 
Summer  Resort,  situated  In  Mendocino  coun- 
ty, and  consisting  of  240  acres  of  land  partly 
devoted  to  farming  purposes,  and  in  connec- 
tion therewith  was  a  hotel  conducted  as  a 
pleasure  resort.  The  written  instrument  sign- 
ed by  the  parties  is  quite  a  lengthy  docu- 
ment and  pointed  out  in  great  detail  the 
respective  rights  and  duties  of  the  parties, 
and  provided: 

"That  all  profits,  gain,  and  increase  that  shall 
rise  from  the  crops  or  products  of  the  land  or 
from  the  stock  leased  hereunder  and  all  pro- 
ceeds from  the  hotel  and  saloon  and  from  the 
employment  by  the  parties  of  the  second  part 
during  the  term  of  this  lease  In  any  businesn 
other  or  different  from  the  business  exercised 
under  this  lease  shall  be  equally  divided." 

We  are  satisfied  from  the  provisions  found 
in  this  document  that  it  Imports  a  lease  rath- 
er than  a  partnership,  and,  if  the  relation 
of  the  parties  in  their  subsequent  dealings 
with  each  other  and  with  the  public  had  been 


in  accordance  with  the  terms  of  the  lease, 
the  findings  of  the  court  could  not  be  sus- 
tained. 
Defendant  Wliite  testified  as  follows: 

"I  came  from  Oakland  up  to  Mr.  Holmes' 
place  in  answer  to  a  letter  be  wrote  me  saj^ng 
he  wanted  me  to  come  up  and  see  him.  When 
I  got  there  he  made  a  proposition  to  manaxe 
his  place  for  him.  and  we  were  to  share  the 
profits  of  the  place,  what  I  could  make  out  of 
it  as  a  ranch  and  as  a  summer  resort  I  told 
Mr.  Holmes  that  I  had  no  money — no  means — 
but  that  I  bad  experience  in  that  business,  and 
I  had  good  references  as  to  my  capability,  hon- 
esty, and  industry,  and  he  said  ttiat  was  satis- 
factory, and  I  told  him  that  the  only  way  that 
I  could  go  into  it  that  I  would  have  to  have 
the  living  for  the  family  and  myself;  that  I 
was  willing  myself,  my  song  and  wife  and  daugh- 
ter, to  labor,  and  put  that  toxether  with  my 
knowledge  of  the  business  axainst  his  capital, 
time,  and  property,  and  he  said  he  would  do 
that  I  told  blm  that  we  bad  nothing  to  live 
on,  no  money,  and  the  place  the  first  year  I 
was  satisfied  would  not  pay  expenses.  I  told 
him  that  he  would  have  to  Kuarantee  a  living 
for  myself  and  family,  and  we  would  put  in  our 
whole  time  and  work  for  him,  and  would  try 
to  make  the  place  pay  as  a  ranch  and  as  a  re- 
sort; that  it  would  take  all  our  time,  and  we 
would  have  no  chance  to  make  any  money  on 
the  outside,  an^  therefore  he  would  have  to  as- 
sure me  a  means  of  living  there  for  myself  and 
family.  He  said  be  would  do  ao,  and  if  there 
was  any  month  that  the  income  from  the  place 
did  not  pay  expenses  he  would  make  up  the 
deficiency,  and  on  that  understanding  I  went 
into  business  with  him.  He  said  that  the  under- 
standing was  that  I  was  to  run  that  end  of  the 
business— the  family  and  I— and  the  summer 
resort  and  the  saloon  and  bar,  and  he  said  that 
he  would  look  after  the  city  end;  he  would  at- 
tend to  all  the  advertising  and  securins  the 
guests  in  any  way  he  could.  Said  he  had  a 
large  business  connection  in  the  city,  and  a 
large  acquaintance,  he  and  his  sons,  and  that 
he  would  use  his  utmost  endeavor  to  send  aa 
many  people  up  to  me  each  season  and  the  year 
around  as  he  could;  that  he  would  do  all  the 
advertising,  and  make  all  contracts  for  the  ad- 
vertising, and  would  buy  the  liquor  for  the  sa- 
loon and  the  tobacco,  which  he  did.  durins  the 
time  I  was  there.  •  •  •  Whatever  money 
I  could  make  on  the  place  as  a  ranch  or  a 
summer  resort  was  to  be  divided  between  us 
after  paying  the  running  expenses  of  the  re- 
sort and  ranch.  I  rendered  him  a  monthly 
statement  each  and  every  month  and  made  a 
settlement  Would  send  him  what  was  cominir 
to  him;  any  shortage  I  would  state,  and  he 
would  send  it  to  me.  Mr.  Holmes  worked  there 
on  the  place  and  made  himself  generally  useful: 
and,  if  I  was  in  the  city  or  in  town  here  or 
away,  he  would  wait  on  people  at  the  bar  and 
saloon,  and  .sell  them  liquor — those  that  wanted 
it.  •  •  •  Mr.  Holmes  made  contracts  for  hay 
and  for  seed  grain  and  paid  them.  Our  rela- 
tions continued  the  same  all  of  the  time  we 
were  there;  up  to  the  time  Mr.  Holmes  re- 
pudiated these  bills  the  relations  between  Mr. 
Holmes  and  myself  were  exactly  the  some  up  to 
the  day  X  left  the  place." 

It  appears  from  the  testimony  that  the  par- 
ties carried  on  the  enterprise  lnde|)endentiy 
of  the  written  agreement  and  upon  the  un- 
derstanding testified  to  by  White.  Holmes 
spent  a  large  part  of  his  time  at  the  resort, 
and  participated  in  its  management;  be 
bought  and  paid. for  supplies  used  there,  reg- 
ulated the  running  of  the  stages  which  car- 
ried passengers  to  and  from  the  resort  paid 
deficiencies  in  plaintiff's  monthly  bills  against 
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White.  Plaintiff's  bills  for  supplies  were 
cbaiged  to  White,  and  there  is  no  evidence 
that  Holmes  gave  any  direct  antbority  to 
plaintiff  to  furnish  White  or  the  resort  with 
supplies  or  told  plaintiff  personally '  that  he 
would  be  responsible  for  White's  purchases. 
But  plaintiiTs  booltkeeper,  Barnett,  testified 
tliat,  when  White  opened  the  account,  he 
stated  that  his  arrangement  with  Holmes 
was  that  if  the  business  did  not  pay  expenses 
be  (Holmes)  "would  make  up  the  shortage 
each  month."  Settlements  of  bills  were  made 
monthly  for  several  months,  and  White  testi- 
fied that  Holmes  contributed  to  their  pay- 
ment by  making  np  deficiencies.  This  condi- 
tion continued  until  the  account  with  plaintiff 
bad  reached  quite  an  amount  and.  White 
not  being  able  to  pay  it,  Barnett,  on  August 
3,  1909,  went  to  Holmes  for  a  settlement 
He  testified: 

"I  said,  ''Mr.  Holmes,  you  have  been  nayinic 
these  bills  lieretofore,'  and  he  said,  'Yes;  I 
have  been,  but  I  will  pay  them  no  longer.' " 

Holmes  vrrote  many  letters  to  White  at 
times  when  he  (Holmes)  was  in  Oakland, 
where  Us  family  lived,  wlilch  tend  to  show 
that  the  two  men  were  engaged  In  a  common 
enterprise  to  share  the  profits,  to  which 
White  contributed  his  services  and  the  serv- 
ices of  his  family,  and  applying  all  the  earn- 
ings to  the  expenses  attending  the  venture. 

We  think  the  evidence  was  suflfident  to 
Justly  the  court  in  finding  the  existence  of  a 
copartnership.  Appellant  invites  attention  to 
the  fact  that  there  was  no  agreement,  either 
oral  or  written,  that  the  parties  should  share 
the  losses.  So  far  as  the  evidence  shows,  this 
Is  true.  But  we  think  where  the  understand- 
ing was,  as  in  this  case,  that  the  parties 
were  to  share  equally  the  profits,  and  that 
the  expenses  should  be  paid  out  of  the  pro- 
ceeds of  the  bnslness,  there  was  an  equal  II- 
abUlty  for  the  losses  which  the  law  will  im- 
ply. Civ.  Code,  f  2404;  Quinn  v.  Quinn, 
81  Cal.  14,  22  Pac.  264.  Speaking  of  the  rule 
as  to  what  may  constitute  a  partnership  and 
bow  it  may  be  created,  it  is  stated,  in  30  Cyc. 
360: 

"If  the  agreement  is  partly  in  writing,  partly 
oral,  and  partly  evidenced  only  by  conduct,  then 
all  the  steps  taken  by  the  parties  in  connection 
with  the  enterprise  are  to  be  considered,  for 
whatever  was  dune  in  furtherance  of  the  com- 
mon -purpose,  understanding,  and  agreement 
must  be  treated  as  part  of  one  common  trans- 
action." 

[B]  2.  The  remaining  question  pertains  to 
the  application  of  payments.  The  court  found 
that  the  balance  due  on  that  part  of  the  ac- 
count accming  prior  to  August  3,  1909,  was 
$373.20,  and  that  all  payments  made  prior  to 
that  date  ."should  be  applied  to  that  portion 
of  the  account  which  accrued  prior  to  that 
date,  that  is,  upon  the  partnership  account, 
and  that  all  payments  made  subsequent  to 
said  3d  day  of  August,  1909,  should  be  ap- 
plied on  the  individual  account  of  defendant 
W.  P.  White,  and  being  that  i>ortlon  of  said 


account  which  accrued  after  said  3d  day  of 
August,  1909." 

We  do  not  understand  that  there  Is  any 
controversy  in  regard  to  the  amounts  paid 
on  the  account  or  the  times  when  paid.  It 
Is  not  claimed  that  when  payments  were  made 
any  direction  was  given  as  to  their  applica- 
tion, and  the  court  so  found,  and  that  it 
remained  for  the  law  to  make  the  applica- 
tion. 

Appellant's  contention  is  that  all  payments 
should  have  been  applied  to  the  partnership 
acconnt,  whether  made  before  or  after  the 
partnership  had  ceased.  Appellant  overlooks 
the  distinction  between  the  account  created 
while  the  partnership  was  in  existence  and 
the'  account  which  ran  against  White  after 
Hdlmes  had  given  notice  that  he  wonld  not 
longer  be  liable.  Here,  then,  were  two  class- 
es of  obligation,  and  if  section  1479,  Civil 
Code,  has  any  application,  it  would  seem  that 
subdivision  3,  par.  3,  of  that  section  author- 
ized the  application  made  by  the  court  But 
if  section  1479  does  not  apply,  the  rule  is  as 
stated  in  Murdock  v.  Clarke,  88  CaL  384,  390, 
28  Pac.  601,  603,  that: 

"Where  there  are  different  debts  due  from  the 
debtor  to  the  creditor,  the  law  will  make  the 
application  in  such  a  manner,  in  view  of  all  the 
circumstances  of  the  case,  as  Is  most  in  accord- 
ance with  justice  and  equity,  and  will  best 
•    •    •    mamtain  the  rights  of  both  parties." 

The  principle  thus  stated,  it  seems  to  ns, 
fully  justified  the  course  pursued  by  the  court 
in  applying  payments. 

The  Judgment  and  order  are  affirmed. 

We  concur:    BURNETT,  J.;   HART,  J. 


(26  Cal.  A.  4M) 
BARLOW  V.  LANDB.     (Civ.  1443.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia.   Jan.  28,  1915.    Rehearing  Denied 
by  Supreme  Court  March  29,  1915.) 

1.  Assignments  <g=>50— Rights  Op  Parties. 

Drawing  and  delivering  a  nonnegotiable  or- 
der for  payment  of  a  part  of  a  debt  operates  as 
an  equitable  a.ssignment  pro  tanto  as  between 
the  assignee  and  payee,  -though  the  assignment 
does  not,  as  between  the  drawee  and  payee,  ob- 
ligate the  former  to  recognize  it ;  for  the  drawee 
may  insist  on  his  right  to  discliarge  the  debt  in 
toto  by  a  single  payment 

[BM.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  i$  99-105;   Dec.  Dig.  <S=950.] 

2.  Assignments  ^=>94— Rights  of  Parties. 

Where  an  order  by  a  creditor  of  a  debtor 
for  payment  of  a  part  of  the  debt  to  a  third 
person  is  accepted  by  the  debtor,  tiie  debtor 
thereby  admits  the  original  debt,  and,  to  the 
amount  called  for  in  the  order,  becomes  the 
debtor  of  the  third  person. 

[Ed.- Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  §{  162-105 ;   Dec.  Dig.  <S=04.] 

3.  Assignments  $=»55— Obdeb  fob  Payment 
OF  Monet — Acceptance — Consideration. 

Where  a  debtor  accepts  an  order  drawn  by 
his  creditor  directing  payment  of  a  part  of  the 
debt  to  a  third  person,  the  original  indebtedness 
is  a  sufilcient  consideration  for  the  debtor's  ac- 
ceptance and  liability  to  the  third  person. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  §§  113-115;   Dec.  Dig.  «=»55.] 
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4.  AsBiomcEirra  4^126  —  Action   bt  As- 

SIQNKB  —  DeFKRSKS  —  WAMT  OF  CONSIDSBA- 
nOir  FOB  A88IONUBRT. 

Want  of  consideration  for  an  assignment 
by  a  creditor  of  a  part  of  the  debt  is  no  defense 
to  an  action  by  the  assisaee  against  the  debtor 
accepting  the  assignment. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  ii  185-197 ;   Dec.  Dig.  «=>128.] 

6.  ASSIORICKNTS      ^=»59  —  AOCKPTAROX  —  RS- 

aoiBsioN  BT  AssionoB. 

An  assignment  of  a  debt  vhich  has  been 
accepted  cannot  be  rescinded  or  annulled  at  the 
option  of  the  assignor. 

[BM.  Note.— For  other  cases,  see  Asaignments, 
Cent  Dig.  {  160;   Vec  Dig.  «=3S9.] 

&  AasxaNUNTs    ^=>132— Aotiorb  — Ibsukb, 

PBOOF,   AMD    VaBIASCB. 

A  variance  between  a  complaint  in  an  ac- 
tion against  an  acceptor  of  an  order  directing 
him  to  pa;  a  specified  sum  to  plaintiff  which  al- 
leges ttiat  the  malcer  of  the  oraer  had  been  per- 
Bcmally  allowed  the  fees  referred  to  in  the  or- 
der and  tile  proof  that  the  fees  had  l>een  allow- 
ed as  the  law  reonirea  to  the  acceptor  as  exec- 
utor is  immaterial,  where  it  was  snpnlated  that 
subsequent  to  the  execution  and  acceptance  of 
the  order  defendant  had  actually  paid  the  mak- 
er of  the  order  a  sum  in  excess  of  the  amount 
ot  the  order. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  II  227,  228 :   Dec.  Dig.  «=>182.] 

7.  IlfTEBKBT   ^>38— JUDOKKRT. 

A  money  Judgment  which  provides  for  the 
allowance  of  interest  on  the  principal  sum  at 
12  per  cent,  per  annum  until  paid  may  be  con- 
strued to  mean  that  the  principal  shall  bear  in- 
terest at  12  per  cent  per  annum  until  paid,  and, 
so  construed,  violates  Civ.  Code,  ||  1918^  1920, 
and  must  be  reformed  to  conform  to  the  statute 
permitting  allowance  of  agreed  interest  only  to 
the  time  of  entry  of  judgment  and  limiting  in- 
terest on  judgments  to  7  per  cent  per  annum. 
[Ed.  Note.— For  other  cases,  see  Interests, 
Cent  Dig.  H  79-82;   Dec.  Dig.  «==»3a] 

Appeal  from  Superior  Court,  Caty  and  Coun- 
ty of  San  Frandaco;  A.  J.  Buckles,  Judge. 

Action  by  C.  U.  Barlow  against  Edward 
Londe.  From  a  judgment  for  plaintUt,  de- 
fendant appeals.    Affirmed. 

Marshall  B.  Woodworth,  Howard  Harron, 
and  Gerald  C.  Halsey,  all  of  San  Francisco, 
for  appellant  William  F.  Herron,  of  San 
Francisco,  for  respondent 

LBNNON,  P.  J.  The  plalntUTs  cause  of 
action  was  based  upon  the  alleged  liability  of 
the  defendant  as  the  acceptor  of  a  written  or- 
der drawn  upon  him  for  the  payment  of  a 
certain  sum  of  money,  which  order  reads  as 
follows: 

"San  Francisco,  Cal.,  March  8,  1910. 

"To  EMward  Lande,  Esq.,  Executor  Julius 
Friedman  Estate,  San  Francisco,  Cal.— Dear 
Sir :  Kindly  pay  to  C.  V.  Barlow  or  order  the 
sum  of  $551.20,  with  interest  thereon  at  the 
rate  of  1  per  cent  per  month  till  paid,  out  of 
the  next  fees  allowed  by  order  of  court  and  or- 
dered paid  by  executors  by  order  of  court 

"Marshall  B.  Woodworth. 

"I  hereby  accept  the  within  order  as  requested 
in  the  foregoing  sum,  March  8,  1910. 

"Edward  Lande, 

"As  Executor  of  the  Estate  of  Julius  Fried- 
man, Deceased. 

"March  15,  1910." 


The  answer  of  the  defendant,  while  admit- 
ting the  making,  delivery,  and  acc^tanoe  of 
the  order,  denied  that  it  was  made,  delivered, 
and  accepted  for  a  valuable  consideration, 
and  pleaded  as  a  special  defense  to  the  action 
that  there  was  no  consideration  for  the  mak* 
Ing  of  the  order  In  the  first  instance,  nor  for 
its  subsequent  acceptance  by  the  defendant, 
and  that  prior  to  the  happening  of  the  condi- 
tion expressed  in  the  order  the  maker  thereof 
gave  notice  to  the  defendant  not  to  pay  the 
plaintiff  the  snm  of  money  called  for  by  the 
order.  The  judgment  tip<n  the  verdict  of  a 
jury  was  entered  In  favor  of  the  plaintUf, 
from  which  and  from  an  order  denying  a  new 
trial  the  defendant  has  appealed. 

It  was  an  admitted  fact  In  the  case  that  the 
order  In  question  was  executed  and  delivered 
to  the  idalntiff  by  Woodworth,  the  maker; 
that  It  was  thereupon  accepted  in  writing  by 
the  defendant;  that  8ut>Bequent  to  the  date 
of  the  defendant's  acceptance  a  snm  of  money 
greatly  In  excess  of  the  amount  called  for  by 
the  order  had  been  allowed  to  the  defendant 
and  actually  paid  to  Woodworth  for  and  on 
account  of  the  tatter's  professional  services 
rendered  as  an  attorney  at  law  to  the  defend- 
ant as  the  executor  of  the  estate  of  Jdllas 
Friedman,  deceased. 

The  trial  court  rightly  refused  to  permit 
the  defoidant  to  show  In  evidence:  (1)  That 
he  had  never  received  any  consideration  for 
the  acceptance  of  the  order;  (2)  that  there 
was  no  oonslderatl<Mi  for  the  order  as  between 
Woodworth,  the  drawer,  and  idaintiff,  the 
payee  of  the  order ;  and  (3)  that  after  Its  ac- 
ceptance the  order  was  canceled  by  written 
notice  to  that  effect  from  Woodworth  to  the 
defendant 

[1-3]  It  Is  the  rule  of  law  In  this  stote  that 
the  drawing  and  delivery  of  a  nonnegotiable 
order  for  the  payment  of  a  part  of  a  debt  op- 
erates as  an  equitable  assignment  pro  tanto 
as  between  the  assignee  and  iiayee,  although 
sntih  an  assignment  In  and  of  Itself  does  not, 
as  l>etween  the  drawee  and  payee,  obligate 
the  former  to  recognize  the  assignment  and 
pay  the  snm  called  for  therein.  Being  only 
for  a  portion  of  a  debt  the  drawee  may  Insist 
upon  his  right  to  discharge  the  debt  In  toto. 
and  by  a  single  payment  But  by  accepting 
the  asslgtuuent,  even  though  It  l>e  for  only  a 
part  of  the  debt  the  debtor  admits  the  original 
debt,  and  to  the  extent  of  the  stun  called  for 
In  the  assigument  bectmies  the  debtor  of  the 
assignee,  and  asstunes  the  obligation  to  pay 
only  him.  In  such  a  case  the  original  indebt- 
ednet»  of  the  drawee  will  l>e  deemed  a  suffi- 
cient consideration  for  the  drawee's  accept- 
ance of  the  assignment  and  consequent  liabili- 
ty to  the  assignee  thereof. 

[4]  It  is  no  defense  to  an  action  by  the  as- 
signee of  a  debt  that  there  was  no  considera- 
tion for  the  assigument  Owing  the  debt.  It 
Is  immaterkil  to  the  debtor  to  whom  he  pays 
It,  providing  he  be  protected  against  the  de- 
uDind  of  the  original  creditor  for  the  payment 
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of  the  tame  debt.  This  the  anignment  and 
Its  acceptance  would  fully  da  Conseqnently 
the  pnrpoae  and  consideration  of  the  assign- 
ment in  the  present  caxe  were  no  concern  of 
the  defendant 

[1]  And  an  asslgnmoit  of  a  debt  which  has 
beoi  accepted  cannot  be  rescinded  or  an- 
nulled at  the  ma«  option  of  the  assignor. 

Theee  conclnstonB  are  fully  supported,  we 
tUnk,  by  numerous  authorltleB,  among  which 
may  be  noted  the  foUowing:  Caulfield  t.  San- 
ders. 17  Cal.  669;  EeUey  ▼.  Hampton,  22  CaL 
App.  68,  138  Pac  339;  Oreig  T.  Biordan,  98 
CaL  816,  33  Pac.  913;  Goldman  t.  Murray, 
161  CaL  419,  129  Pac.  462;  Robinson,  etc.,  t. 
Johnaon,  10  Colo.  App.  135,  60  Pac.  215 ;  Top- 
Uts  T.  King,  20  liliac.  Rep.  676,  46  N.  T.  Sapp. 
418;  Welch  t.  Mayer,  4  Colo.  App.  440,  86 
Pac.  613 ;  Hackett  t.  Martin,  8  Oreenl.  (Me.) 
77;  Chapman  y.  Haley,  43  M.  H.  800 ;  Sevier 
▼.  McWhorter,  27  Miss.  442 ;  Blln  v.  Pierce, 
20  Tt  2S;  Vanstmm  v.  Uljengren,  87  Minn. 
191,  33  N.  W.  66S;  Ghamberlin  v.  Oilman,  10 
Oola  94,  14  Pac.  107. 

[I]  Appellant  Insists  ttiat  ttiere  was  a  fatal 
variance  between  plalntUPs  pleadings  and 
proof,  because  the  complaint  alleged  that 
WoodwMTth,  the  maker  of  the  order,  had  been 
personally  allowed  the  fees  referred  to  in  the 
Older,  whereas  the  proof  showed  that,  in  fact, 
audi  fees  had  been  allowed,  as  the  law  re- 
quires, to  the  defendant  aa  the  executor  of 
the  estate  of  Friedman.  The  variance  may 
be  conceded;  but  that  It  did  not  mislead  the 
defendant,  and  therefore  was  immaterial,  is 
evidenced  by  the  fact  that  it  was  stipulated 
at  the  trial  by  counsel  for  the  respective  par- 
ties that  subsequent  to  the  execution  and  ac- 
eq;>tance  of  the  order  the  d^endant  had  actu- 
ally paid  Woodworth,  pursuant  to  the  order  of 
the  court,  a  sum  for  attorney's  fees  in  excess 
of  $1,000. 

[7]  Complaint  Is  made  of  the  judgment  In 
■0  f^r  as  it  provides  for  the  allowance  of  In- 
terest np<Hi  the  principal  sum  sued  for  "at 
the  rate  of  12  per  cent  per  annum  from  the 
8tfa  day  of  Mardb,  1910  [the  date  of  the  or- 
der], tUI  paid."  WbUe  the  Judgment  in  ef- 
fect embraces,  and  properly  so,  the  principal 
sum  found  to  be  due  the  plaintiff,  together 
with  the  agreed  rate  of  Interest  thereon,  nev- 
otheless,  as  written  and  entered.  It  might 
be  construed  to  mean  that  it  was  to  bear  in- 
terest at  the  rate  of  12  per  cent  per  annum 
until  paid;  and,  so  construed,  it  would  be  in 
violation  ot  those  statutory  provisions  which 
permit  the  allowance  of  an  agreed  interest 
<mly  up  to  the  time  of  the  entry  of  the  Judg- 
ment and  limit  the  allowance  of  Interest  up- 
on Judgments  to  a  rate  of  7  per  cent  iter  an- 
num.   Civ.  Code,  ii  1918,  1920. 

Our  oonclnsiom  cmceming  and  oonflnning 
the  correctness  of  the  rulings  of  the  trial 
court  praetlcaUy  disposes  of  the  defendant's 
objections  to  the  charge  of  the  trial  court 
which  when  read  and  considered  In  itS'  entire- 


ty, consistently  and  correctly  stated  the  law 
of  the  case. 

The  Judgment  Is  modified  by  striking  there- 
from the  words  "till  paid,"  and,  as  modified, 
the  Judgment  will  stand  affirmed,  ^tbout 
costs  to  the  appellant,  and  the  order  denying 
a  new  trial  Is  affirmed. 


We    concur: 
QAN,  J. 


RICHARDS,    X;    KBRRI- 


(as  oi.  A.  I) 

LIMA  V,  LIMA     (Olv.  1808.) 

(DlBtrict  Court  of  Appeal,  Third  Dtotrlct  Oall- 
fomia.     Nov.  19,  1914.'   Behearing  De- 
nied by  Supreme  Court  Jan.  18, 1915.) 

1.  Pbookss  4(s>96— SuiofORe—PuBUOATioir— 

AmoAVIT. 

Under  Code  Civ.  Proe.  |  412,  providing 
that  where  defendant  la  a  nonresident  or  has 
departed  from  the  state,  or  cannot  be  found 
therein,  and  the  fact  appears  by  affidavit  and 
it  also  appears  by  such  affidavit  or  by  the  veri- 
fied complaint  on  file,  that  a  cause  of  action  ex- 
ists against  the  defendant  or  that  be  is  a  nec- 
essary or  proper  party,  the  coart  may  order 
aervlce  by  publication  of  the  sammons,  such 
publication  must  be  made  in  strict  obserrance  of 
the  terms  of  the  statute,  and,  unless  there  has 
been  such  an  observance,  the  order  for  publica- 
tion is  void,  and  the  court  is  without  Jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  {{  108-120;   Dec.  Dig.  «=»96w]^^ 

2.  PSOCKSS     «=»96  —  SBBVIOB— PUBUCATION— 

AmDAViT— RxQtnrsiTBa 

Such  proTision  means  that  the  ultimate 
facts  alleged  in  a  verified  complaint,  if  stating 
a  cause  of  action,  give  the  court  Jurisdiction  to 
order  publication  on  gammons,  but  that  if  the 
complaint  is  not  verified,  the  affidavit  relied 
upon  must  state  probative -facts  from  which  the 
court  may  infer  th^  existence  of  a  cause  of  ac- 
tion in  favor  of  the  plaintiff;  and  hence  nei- 
ther an  unverified  complaint  in  an  action  for  di- 
vorce and  for  an  award  of  community  property 
nor  an  affidavit  alleging  the  filing  of  the  com- 
plaint that  defendant  had  previously  departed 
from  the  state,  that  on  due  diligence  her  where- 
abouts coidd  not  be  ascertained,  that  plaintiff 
had  fully  and  fairly  stated  the  facts  to  his  coun- 
sel and  was  informed  and  believed  that  he  had 
a  good  cause  of  action  against  defendant  as 
would  fully  appear  from  his  complaint  and 
that  defendant  was  a  necessary  and  proper  par- 
ty defendant  gave  the  court  no  Jurudiction  to 
order  service  by  publication,  and  its  decree 
awarding  plaintiff  a  divorce  and  the  community 
property  was  void. 

[Bd.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  H  108-120;  Dec  Dig.  «=>96.] 

8.  Paoons   «=a96— Sebviob— PuBUOATioR— 
AnriDAvir— Faoi  ob  Conclusion. 

A  statement  in  such  affidavit  Uiat  the  plain- 
tiff was  advised  by  counsel  and  that  he  "verily 
believes"  that  he  had  a  good  cause  of  action 
was  only  a  conclusion  of  the  affiant  or  his  coun- 
sel, and  neither  the  statement  of  an  ultimate 
fact  required  in  a  pleading,  nor  of  a  probative 
fact  from  which  such  ultimate  fact  may  be  de- 
duced, nor  a  fact  of  any  sort  which  in  any  way 
legally  tended  to  prove  such  ultimate  or  proba- 
tive fact  or  from  which  it  might  be  Inferred. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent 
Dig.  H  108-120 ;   Dec.  Dig.  <8=96.] 

4.  DivoBOE  «=>83— Abatkhxnt  bt  Death  or 

PaBTT— BrFEOT  AB  TO  PBOPEBTT  B1OHT& 

While  the  death  of  one  of  the  parties  to  a 
divorce   suit   eztingnlihes  the   action   and  the 
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cause  of  action,  yet,  in  a  divorce  action  In 
which  the  property  rights  of  the  parties  are  in- 
volved, the  decree  adjudicates  the  question  of 
such  property  rights  as  effectually  as  if  they 
were  the  principal  object  of  the  action,  and  the 
death  of  plaintiff  in  divorce  after  a  decree  dis- 
solving the  marriage  and  adjudicating  property 
rights  did  not  abate  the  action  so  that  it  could 
not  be  revived  and  reopened  to  determine  wheth- 
er the  court  erred  in  such  adjudication. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  K  269-272;   Dec.  Dig.  «=>83.] 

Appeal  from  Superior  Court,  Alameda 
County;   Wm.  H.  Waste,  Judge. 

Action  for  divorce  by  Antonio  F.  Uma 
against  Isabel  F. 'lilma.  In  wliich,  after  the 
death  of  plaintiff,  his  widow,  Annie  S.  Lima, 
on  petition,  was  permitted  to  be  represented 
by  counseL  Decree  for  plaintiff  awarding 
him  certain  community  property,  and  from 
a  denial  of  her  motion  to  vacate  the  decree, 
defendant  appeals.    Reversed. 

Rehearing  denied  in  Supreme  Court,  147 
Pac.  237. 

Gonsalves  &  Keller,  of  Oakland,  for  appel- 
lant R.  B.  Tappan,  of  Alameda,  for  respond- 
ent Gebrlng  &  Wyman,  of  Oakland,  amid 
curlte. 

HART,  J.  On  the  2l8t  day  of  June,  1909, 
Antonio  F.  Lima  Instituted  this  suit  for  a 
divorce  against  his  wife,  Isabel  F.  Lima,  In 
the  superior  court  of  Alameda  county.  The 
complaint,  which  was  not  verified,  alleged 
that  the  defendant  had  t>een  guilty,  on  divers 
occasions,  one  of  which  is  speciflcally  stated, 
of  acts  of  adultery  with  one  Manuel  Drack, 
and  further  alleged  that  she  'is  now  living 
and  cohabltating  with  the  said  Manuel  Drack, 
the  place  where  being  unknown  to  this  plain- 
tiff." The  complaint  declared  that  the  plain- 
tiff and  the  defendant  were  the  owners  of 
certain  real  estate,  which  was  community 
property,  situate  In  the  county  of  Alameda, 
the  same  consisting  of  several  town  lots  In 
Brooklyn  township  of  said  county,  and  be- 
ing specifically  described  in  the  complaint 
The  prayer  of  the  complaint  was  for  a  decree 
dissolving  the  bonds  of  matrimony  existing 
between  the  parties  and  assigning,  setting 
over  and  awarding  to  the  plaintiff  all  the 
community  property  described  in  the  com- 
plaint 

Service  of  summons  was  attempted  by  pub- 
lication, and,  the  defendant  having  failed  to 
make  any  appearance  within  the  time  pre- 
scribed by  law  in  such  cases,  her  default  was 
thereupon  entered.  On  the  27th  day  of  Oc- 
tober, 1909,  and  after  due  proceedings,  an 
Interlocutory  decree  was  made  and  entered 
declaring  the  plaintiff  to  be  entitled  to  a  de- 
cree of  divorce  against  the  defendant  on  the 
ground  of  adultery,  and  assigning,  distribut- 
iDg,  and  awarding  to  the  plaintiff  the  com- 
munity property  described  In  the  complaint. 
On  the  3l8t  day  of  October,  1910,  a  final  de- 
cree granting  plaintiff  a  divorce  and  award- 
ing to  him  the  community  property  referred 


to  In  the  complaint  was  rendered,  and  was 
filed  on  the  1st  day  of  Novemtier,  1910. 

On  the  19th  day  of  December,  1912,  the 
defendant  filed  and  served  upon  R.  B.  Tap- 
pan,  Esq.,  attorney  for  the  plaintiff,  a  no- 
tice of  motion  "to  set  aside  the  Judgment 
heretofore  rendered  herein,  upon  the  ground 
that  said  court  never  acquired  and  never  had 
Jurisdiction  of  the  subject-matter  of  tbls 
action  or  of  the  person  of  the  defendant 
herein."  Said  motion  having  been  duly  heard 
by  the  court  the  same  was  denied,  on  the 
10th  day  of  January,  1913. 

Thereafter  the  defendant  after  giving  due 
notice  thereof  to  the  attorney  for  the  plain- 
tiff, submitted  a  motion  to  set  aside  and  va- 
cate and  annul  the  order  made  herein  for  the 
publication  of  summons  and  the  interlocutory 
and  final  decrees  of  divorce,  upon  the  ground 
that  the  court  never  acquired  or  had  juris- 
diction to  order  the  publication  of  the  sum- 
mons, and  therefore  no  legal  authority  to 
enter  the  interlocutory  and  final  decrees 
herein.  This  motion,  having  been  duly 
heard  by  the  court  was  denied. 

Although  the  defendant  has  appealed  from 
both  the  orders  above  mentioned,  the  points 
submitted  for  decision  here  may  be  effectual- 
ly reviewed  and  decided  on  the  appeal  from 
Uie  order  denying  the  second  motion  above 
referred  to,  and  we  shall  therefore  confine 
ourselves  In  the  consideration  and  decision  of 
this  cause  to  that  order. 

It  is  conceived  proper  to  explain  at  this 
point  that  on  the  19tb  day  of  August  1911, 
and  prior  to  the  time  at  which  were  Insti- 
tuted the  proceedings  culminating  In  the  or- 
ders appealed  from,  the  plaintiff,  Antonio  F. 
Lima,  died.  His  widow,  Annie  S.  Lima,  to 
whom  he  was  married  on  the  day  succeeding 
that  upon  which  he  was  granted  a  final  Judg- 
ment for  divorce  from  the  defendant,  and 
to  whom,  after  said  marriage,  he  conveyed 
by  deed  the  property  described  In  the  com- 
plaint as  having  been  the  community  prop- 
erty of  himself  and  the  defendant  petitioned 
the  court  below  for  permission  to  be  repre- 
sented in  these  proceedings  by  her  attorneys, 
Messrs.  Gehring  &  Wyman,  setting  out  In  her 
petition  that  since  she  was  not  a  party  to 
this  action,  it  was  necessary  that  she  should 
be  80  represented  in  order  that  her  rights  In 
the  property  described  in  the  complaint  be 
protected.  The  court  allowed  her  petition  and 
counsel  appearing  here  as  amid  curiae  are. 
In  fact  representing  the  Interests  of  the  said 
Annie. 

The  specific  point  made  by  the  defendant 
Is  that: 

"The  order  for  publication  of  summons  is  void 
because  there  is  no  affidavit  of  merits  and  no 
showing  by  any  verified  paper  on  file  where- 
from  it  can  be  found  that  plaintiff  had  a  cause 
of  action  against  defendant." 

[1]  As  stated  in  the  opening  brief  of  coun- 
sel for  the  defendant,  the  rule  Is  well  set- 
tled  that   substituted   service  of   summons. 
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being  purely  of  statutory  origin  and  In  dero- 
gation of  the  common  law,  can  be  made  ef- 
fectual only  by  a  substantially  strict  obserr- 
ance  of  the  terms  of  the  statute  authorizing 
It  If;  therefore,  there  has  not  been  such  a 
compliance  with  the  statute,  the  serTice  Is 
void,  and  the  court  falls  to  acquire  jurisdic- 
tion of  the  person  of  the  defendant,  and  is 
for  that  reason  without  jurisdiction  to  ren- 
der and  enter  judgment  against  him  In  the 
action  in  which  such  summons  has  been  is- 
sued. 

Section  412  of  the  Code  of  Civil  Procedure 
is  the  source  of  the  authority  in  this  state  for 
Ribstltuted  service  of  summons  or  service 
thereof  by  publication.  So  much  of  said  sec- 
tion aa  Is  pertinent  to  the  inquiry  submitted 
by  this  appeal  reads  as  follows: 

"Where  the  person  on  whom  service  is  to  be 
made  resides  oat  of  the  atate;  or  baa  departed 
from  the  state;  or  cannot,  after  due  diligence, 
be  found  within  the  state ;  or  conceals  himself 
to  avoid  the  service  of  summons ;  •  •  •  and 
the  fact  appears  by  affidavit  to  the  satisfaction 
of  the  court,  or  a  judge  thereof;  and  it  ^Iso 
appears  by  such  affidavit,  or  by  the  verified 
complaint  on  file,  that  a  cause  of  action  exists 
against  the  defendant  in  respect  to  whom  the 
■ervice  is  to  be  made,  or  that  he  is  a  necessary 
or  proper  party  to  the  action;  •  •  •  such 
court  or  jndge  may  make  an  order  that  the  serv- 
ice he  made  by  the  publication  of  the  sum- 
mons.   •    •    •» 

Thus  it  will  be  observed  that  one  of  the 
essential  prerequisites  to  conferring  upon  the 
court  the  authority  or  Jurisdiction  to  make 
an  order  for  the  publication  of  summons  Is 
a  showing,  either  by  a  verified  complaint  that 
has  been  filed,  or  by  an  afildavit,  that  a 
caase  of  action  exists  against  the  defendant 
In  respect  to  whom  the  service  is  to  be  made. 
It,  of  course,  necessarily  follows  that,  In  the 
absence  of  such  a  showing  by  either  of 'the 
modes  prescribed  by  said  section,  an  order 
for  the  publication  of  summons  would  be 
nugatory  and  therefore  absolutely  void.  And, 
obviously.  If  the  court  was  without  jurisdic- 
tion to  make  the  order  for  the  .publication  of 
the  summons,  there  was  no  legal  publication, 
and  hence  no  service  of  summons,  and,  obvi- 
ously, a  judgment  rendered  and  entered 
against  the  defendant  on  such  a  pubUcaticm 
of  summons  would  be  coram  non  judlce,  and 
consequently  void  ab  Initio. 

[2,  3]  The  question  here,  then  is:  Was  It 
made  to  appear,  by  either  of  the  two  ways 
pointed  out  by  section  412  of  the  Code  of  Civ- 
il Procedure,  that  a  cause  of  action  existed 
against  the  defendant? 

The  complaint  confessedly  states  a  cause 
of  action  for  divorce  upon  the  ground  of 
adultery,  but,  as  seen,  it  is  unverified,  and 
upon  It,  manifestly,  the  court  would  be  with- 
out authority  to  make  an  order  for  the  pub- 
lication of  the  summons  directed  to  the  de- 
fendant It  remains  to  be  seen,  therefore, 
whether  the  affidavit  filed  by  the  plaintiff 
meets  the  requirement  of  the  statute  In  the 
respect  referred  to,  and  was  therefore  suffi- 


cient to  clothe  the  court  with  the  auOioritv 
to  make  the  order. 

After  alleging  that  a  suit  for  divorce  had 
been  Instituted  by  the  plaintiff  against  the 
defendant  by  the  filing  of  a  complaint  for 
that  purpose  in  the  superior  court  of  Ala- 
meda county,  that  the  defendant  bad,  pre- 
viously to  the  filing  of  said  complaint,  de- 
parted from  the  state  of  California,  and  that 
her  whereabouts  were  then  unknown,  and 
could  not,  after  due  diligence,  be  ascertained, 
the  affidavit  proceeds: 

"I  have  fully  and  fairly  stated  the  facts  of 
this  case  to  R.  B.  Tappan,  whose  office  is  at  the 
northeast  corner  of  Santa  Clara  avenue,  in  the 
city  of  Alameda,  in  said  county  and  state,  wbo 
is  my  counsel,  and  I  am  by  him  informed  and  I 
verily  believe  that  I  have  a  good  cause  of  action 
in  this  suit  against  the  said  defendant,  as  will 
fully  appear  by  my  complaint  now  on  file  here- 
in, to  which  reference  is  hereby  made,  and  the 
said  defendant,  Isabel  F.  Lima,  is  a  necessary 
and  proper  party  defendant  thereto,  as  I  am 
advised  by  my  said  counsel,  after  such  state- 
ment made  as  aforesaid,  and  as  I  verily  be- 
lieve." 

It  requires  no  argument  to  show  that  no- 
where In  said  affidavit  is  it  made  to  appear 
that  a  cause  of  action  for  divorce  existed  in 
favor  of  the  plaintiff  against  the  defendant 
The  complaint  is  not  even  made  a  part  of  ' 
the  affidavit,  assuming  that  such  a  course 
with  respect  to  an  unverified  complaint  would 
be  'sufficient  to  include  the  averments  of  said 
pleading  as  among  the  facts  sworn  to  in  the 
affidavit  Nor  does  plaintiff,  in  the  affidavit, 
either  expressly  or  upon  information  and  be- 
lief declare  that  the  facts  alleged  in  the 
complaint  are  true.  The  statement  that  the 
plaintiff  Is  advised  by  bis  counsel,  and  that 
he  "verily  believes,"  that  he  has  a  good  cause 
of  action,  is  only  a  conclusion  of  the  affiant 
or  his  attorney,  upon  whose  advice  In  that 
regard  be  relies.  "Such  an  averment  is  nei- 
ther the  statement  of  an  ultimate  fact,  such 
as  Is  required  to  be  stated  in  a  pleading,  nor 
of  a  probative  fact  from  which  such  ultimate 
fact  may  be  deduced,  nor  a  fact  of  any  sort 
which  in  any  way  legally  tends  to  prove  such 
ultimate  or  probative  fact,  or  from  which  it 
may  be  inferred.  It  is  not  the  statement  of  a 
fact  at  alL"  Forbes  t.  Hyde,  31  Cal.  342, 
354;  County  of  Tolo  v.  Knight,  70  Cal.  431, 
435,  11  Pac.  662.  Nor  does  the  mere  fact  that 
in  the  affidavit  the  plaintiff  refers  to  the 
complaint  on  file  measure  up  to  the  require- 
ment of  the  statute  that  It  must  be  made 
to  appear  by  the  affidavit  (In  the  absence  of 
a  verified  complaint  showing  the  fact)  that 
"a  cause  of  action  exists  against  the  defend- 
ant in  respect  to  whom  the  service  is  to  be 
made,"  for  such  reference  is  to  an  unverified 
complaint,  and  to  hold  this  to  be  sufficient 
would  simply  be  to  say  that  the  essentially 
jurisdictional  fact  of  the  existence  of  a  cause 
of  action  In  favor  of  the  plaintiff  may  be 
found  by  the  court  from  ultimate  facts  not 
sworn  to  by  the  plaintiff  or  his  attorney. 
Such  a  practice  is  clearly  not  contemplated 
by   the  statute,  and,  if  sanctioned  by  the 
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courta,  would  render  nugatory  the  require- 
ment in  question,  a  result  following  the  exer- 
cise of  a  power  wholly  beyond  that  of  judi- 
cial cognizance. 

The  Code  section  is  In  clear  and  simple 
language,  and  plainly  means  that  the  ulti- 
mate facts  alleged  in  a  verified  complaint,  if 
they  state  a  cause  of  action,  are  sufficient  to 
rest  in  the  court  the  Jurisdiction  to  make  an 
order  for  the  publication  of  a  summons,  but 
that,  where  the  complaint  is  not  verified,  and 
an  affidavit  is  relied  upon,  the  latter  instru- 
ment must,  within  the  real  contemplation  of 
said  section,  state  probative  facts  from  which 
the  court  may  Infer  the  fact  of  the  existence 
of  a  cause  of  actl<m  In  favor  of  the  plaintiff. 
County  of  Yolo  v.  Knight,  70  Cat.  431, 11  Pac. 
662 ;  Columbia  Screw  Go.  t.  '  Warner  Lock 
Co.,  138  Cal.  446,  71  Pac.  498;  People  v.  Mnl- 
cahy,  16d  CaL  34,  112  Pac.  853.  If,  however, 
the  averment  of  ultimate  facts  In  an  affidavit 
might  rationally  be  held  to  be  a  compliance 
with  the  mandates  of  the  statute,  such  facts 
■o  stated  must,  equally  with  the  complaint, 
dearly  disclose  the  statement  of  a  cause  of 
action  in  favor  of  the  plalntUf. 

But  counsel  for  the  plaintiff  undertake  to 
•  differentiate  this  case  from  the  case  of  the 
Columbia  Screw  Co.  v.  Warner  Lock  Co.,  su- 
pra, ui>on  the  proposition  that  In  the  latter 
case  the  affidavit  was  by  the  attorney  for  the 
plaintiff,  whereas  In  the  present  case  the  af- 
fidavit la  by  the  plaintiff  himself.  There  Is 
no  legal  or  logical  ground  for  any  such  dis- 
tinction, and  the  court  In  the  case  referred 
to  makes  none  upon  that  ground.  There  the 
attorney  made  the  affidavit  In  which  he  al- 
leged facts  sufficient  to  disclose  that  a  cause 
of  action  existed  in  favor  of  his  client,  but  he 
completely  destroyed  the  force  and  effect  of 
those  allegations  by  asserting  In  the  affidavit: 

"That  tbe  matten  and  things  hereinbefore  al- 
leged concerning  the  indebtedness  of  said  de- 
fendant to  plaintiff  are  stated  upon  information 
received  by  me  from  said  plaintiff." 

The  conrt  held  the  affidavit  to  be  Insuffi- 
cient, not  because  it  was  made  by  tbe  attor- 
ney, rather  than  by  the  plaintiff,  but  upon 
the  g;round  that  it  was  wholly  Insufficient  as 
an  affidavit  such  as  Is  contemplated  by  sec- 
tion 412  of  the  Code  of  CivU  Procedure.  Of 
the  affidavit  in  that  case  the  court  has  this 
to  say: 

"Tbe  attorney  does  n«t  pretend  to  know  the 
facts  himself;  he  does  not  state  what  informa- 
tion he  received  from  i»laintiff,  but  that  tbe 
statements  are  made  upon  information  received 
fMm  plaintiff.  It  is  aabstantially  the  same  as 
if  the  attorney  had  said,  'Plaintiff  has  told  me 
that  tbe  defendant  was  indebted  to  plaintiff  in 
the  sum  of  $646.90  for  goods  sold  and  delivered 
by   said   plaintiff  to   said   d^endant'     If   tbe 

Elaintiff  bad  relied  upon  the  affidavit  as  a  vari- 
ed complaint,  it  would  then  clearly  have  been 
InsirfScient.  •  *  •  The  affidavit  in  this  ease 
does  not  state  why  it  was  not  made  by  plaintiff 
or  some  officer  thereof.  Code  Civ.  Proc  (  446. 
It  does  not  state  that  the  facts  were  within  the 
knowledge  of  affiant,  bat,  on  tbe  contrary,  shows 
that  they  were  not  within  his  knowledge,  and 
even  then  there  is  no  statement  that  he  believed 


the  'matters  and  things'  to  be  tme.  When  the 
statute  uses  the  words  'appears  by  affidavit,'  it 
means  more  than  an  affidavit  as  to  what  some 
one  told  the  party  making  tbe  affidavit.  There 
must  be  an  oath  to  some  fact  at  least," 

Thus  It  clearly  appears  that,  as  stated,  tbe 
court  was  dealing  entirely  with  the  question 
of  the  sufficiency  of  tbe  affidavit,  and  not 
with  the  fact  that  the  attorney  in  place  of 
his  client  Bad  made  the  affidavit  Parenthet- 
ically, we  may  suggest  that  we  are  not  to  be 
understood,  from  anything  said  in  this  opin- 
ion, as  deciding  the  question  whether  an  at- 
torney may,  for  and  In  b^alf  of  his  <^ent, 
as  may  t>e  done  under  certain  Indicated  cir- 
cumstances in  the  verification  of  a  pleading, 
make  the  affidavit  mentioned  in  section  412 
of  tbe  Code  of  Civil  Procedure;  That  anea- 
tion  is  not  before  as  here. 

[4]  Another  point  sought  to  be  maintained 
by  the  respondent  is  that  the  action  has 
abated  by  reason  of  the  death  of  the  plaintiff 
since  the  rendition  and  entry  of  the  final  de- 
cree, and  that  there  is,  thertfore,  no  power 
In  the  court  to  revive  It  for  any  reason  or 
purpose.  It  Is  obviously  true  that  the  effect 
of  the  death  of  one  of  the  parties  to  a  di- 
vorce suit  whose  sole  and  only  object  is  to 
sever  the  matrimonial  bonds  existing  between 
them  is  to  extinguish  the  action  and  the 
cause  of  action.  It  is  also  true  in  this  state 
Uiat  the  settlement  of  property  rights  be- 
tween the  parties  is  regarded  merely  as  "an 
Incident  of  every  decree  for  divorce,  where 
there  Is  any  property  Involved."  Mott  t. 
Mott,  82  Oak  413,  22  Pac.  1140,  1142;  Klrsch- 
ner  v.  Dietrich,  110  Cal.  602,  505,  42  Pac 
1064.  But  It  is  equally  true  that  when.  In 
a  divorce  action,  the  property  rights  of  the 
parties  are  adjusted  and  settled  by  the  court, 
the  legal  result  is  that  the  decree  adjudicates 
the' question  of  such  property  righto  as  ef- 
fectually and  definitively  as  though  such  ques- 
tion were  tbe  paramount  object  of  the  ac- 
tion, and,  "where  some  property  right  hingea 
on  tbe  question,  the  past  status  of  these  par- 
ties may  become  the  subject  of  Judicial  Inves- 
tigation." Lawrence  v.  Nelson,  118  Iowa, 
277,  86  N.  W.  84,  67  Ll  R.  A.  683,  and  cases 
cited  In  the  last-mentioned  volume.  Or,  as 
the  rule  is  stated  In  1  Cyc.  p.  64: 

"Where  the  conseqnences  of  the  divorce  are 
such  as  affect  the  property  rights  of  the  parties 
in  the  suit,  the  heirs  or  personal  repr««entatives 
may  have  such  an  interest  in  the  litigation  as 
that  the  cause  will  survive,  not  for  tie  purpose 
of  continuing  the  controversy  touching  the  right 
of  divorce  itself,  but  for  the  ascertainment  of 
whether  the  property  has  been  rigbtfully  divert- 
ed from  its  appropriate  channel  of  devolution." 

Counsel  for  tbe  re^wndent  dte^  as  sup- 
porting their  position  In  this  case  upon  tbe 
question  of  the  effect  of  the  death  of  a  party 
to  a  suit  for  divorce  upon  the  action,  the  fol- 
lowing California  cases,  viz.:  Kirscbner  v. 
Dietrich,  110  CaL  602,  42  Pa&  1064 ;  Begbie 
V.  Begbie,  128  Cal.  154,  60  Pac.  667,  49  U  R. 
A.  141;  Hite  V.  Mercantile  Trust  Co.,  156 
CaL  765.  767,  768, 106  Pac  102,    We  wlU  not 
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take  the  time  to  review  tboae  cases.  It  Is 
enoogh  to  say  that  In  none  of  them,  except, 
perhaps,  In  the  case  of  Hlte,  etc.,  were  the 
property  rights  of  the  parties  made  a  sub- 
ject of  or  an  tasne  In  the  action,  and  they 
were,  therefore,  not  included  in  the  adjndlca- 
tlon,  nor  did  it  appear  that  the  decree  In  any 
way  affected  such  rights.  As  to  the  Hlte 
Case,  there  Is  nothing  said  therein  In  con- 
flict with  the  rule  laid  down  In  Oya,  supra. 
In  that  case.  It  may  be  proper  to  explain, 
the  action  was  to  vacate  a  decreq,of  divorce, 
tjxA  vras  instituted  after  the  death  of  the  de- 
fendant, the  victorious  party.  The  trial 
court  found  and  adjudged  in  the  divorce  ac^ 
tlon  that  the  plaintiff,  prior  to  the  filing 
of  the  suit,  had,  in  consideration  of  a  lump 
sum  of  money  i>ald  to  her  by  her  husband, 
tbe  defendant  in  said  action,  subscribed  to 
a  written  agreement  with  the  latter  by  the 
terms  of  which  she  released  all  claims  against 
her  said  husband  and  her  present  and  future 
Interest  in  the  oommunlty  property.  The 
court  in  that  case  said: 

"It  plaintiff  could  establish  her  status  a«  Ms 
lawful  wife  at  the  time  of  his  death,  she  would 
be  entitled  to  a  widow's  share  in  tbe  community 
proper^.  But  the  effect  of  the  agreement  afore- 
said was  to  release  and  extioguign  all  the  rights 
she  then  had  in  Ills  property  as  Ills  wife,  and 
-all  she  might  thereafter  liave  as  his  widow. 
*  *  *  As  she  lias  shown  no  right  to  liave  this 
■acreement  set  aside  or  disregarded,  it  follows 
that  she  fails  to  show  that  the  setting  aside  of 
the  judgment  would  give  her  any  right  or  inter- 
-eat  in  toe  property,  the 'only  remaining  subject 
-of  the  litigation.'' 

Clearly  there  is  nothing  in  tbe  quoted  lan- 
.gnage  and  mudi  less  is  there  in  the  other 
cases  cited  by  counsel  and  above  mentioned, 
wbicb  lends  supiiort  to  tlie  view  that  the 
-death  of  a  party  to  a  divorce  action,  after  a 
-decree  therein  has  been  entered  whereby, 
besides  dissolving  the  bonds  of  matrimonx, 
tbe  property  rights  of  the  parties  have  been 
adjudicated,  will  operate  to  abate  the  action 
■so  that  it  cannot  be  revived  and  reopened, 
if  proceedings  to  that  end  be  properly  insti- 
tuted, for  the  purpose  of  determining  whether 
tbe  court  erred  in  its  adjudication  of  such 
.property  rights. 

Our  conduaion  is  that  the  court  was  wholly 
without  Jurisdiction  to  make  tbe  order  for 
tbe  publication  of  the  munmons,  and  that 
consequmtly  eM  the  proceedings  thereafter 
had  in  the  cause  and  depending  upon  said 
order  of  publication  were  Ulcewlse  beyond 
tbe  Jurisdiction  of  the  court  and  void,  and 
tbat  therefore  this  is  not  a  case  where  there 
is  mere  error  of  Judgment,  but  no  defect  of 
Jurisdiction,  as  was  true  in  the  case  of  Dusy 
r.  Helm,  59  Cal.  188,  cited  by  the  respondent 
in  support  of  that  view.  As  stated,  there  is 
here  an  entire  absence,  of  a  showing  of  a  Ju- 
risdictional fact,  or  a  fact  without  the  ex- 
istence and  showing  of  which  the  court  could 
•DOt  make  a  valid  order  for  the  publication  of 


the  summons,  and  that  the  proceedings  In 
the  case  following  the  maldng  of  said  order 
are  affected  with  the  same  infirmity  that 
destroys  its  vital  force. 
The  orders  appealed  from  are  reversed. 


We   concur: 
NETT,  33. 


CHIPMAN.    P.    3.',     BUR- 


<S*  Oal.  A.  1) 


LIMA  V.  LIMA.    (S.  F.  6602.) 
(Supreme  Court  of  California.    Jan.  19,  191S.) 

In  Bank.  Appeal  from  Superior  Court,  Ala- 
meda County;   Wm.  H.  Waste,  Judge. 

Action  for  divorce  by  Antonio  F.  Lima  against 
Isabel  F.  Lima.  Judgment  for  plaintiff,  and 
defendant  appealed  to  the  District  Court  of  Ap- 

Sal,  which  reversed  the  decree  n.4T  Pac.  28$. 
otion  for  hearing  in  Supreme  Court  denied. 

Gonsalves  &  Keller,  of  Oaliland,  for  appel- 
lant R.  B.  'Cappan,  of  Alameda,  for  respond- 
ent Oehring  &  Wyman,  of  Oaliland,  amid 
curis. 

PS^  CUBIAM.    Behearing  denied. 

ANGELLOTTI,  C.  J.  I  dissent  from  the  re- 
fusal to  grant  a  hearing  in  this  court  after  ded- 
sion  by  the  District  Court  of  Appeal  for  the 
Third  District  If  the  decree  of  divorce  was  void 
for  want  of  tbe  Jurisdictional  prerequisites  to  an 
order  for  publication  of  summons,  the  defect  is 
one  thst  is  apparent  on  the  face  of  the  judg- 
ment roll,  and  the  defendant's  interests  can  be 
fully  protected  without  any  order  setting  tbe 
judgment  aside.  In  any  proceeding  involving 
her  status  as  a  wife,  or  her  property  rights,  she 
may  assail  such  judgment  collateraUy,  and  suc- 
cessfully object  to  its  use  against  her.  Since 
the  plaintiff  in  the  action  died  before  the  mak- 
ing of  these  motions,  there  was  no  one  upon 
whom  the  defendant  could  serve  notice  of  mo- 
tion to  set  aside  the  judgment.  Tbe  trial  court 
may  no  doubt  upon  its  own  motion  set  aside  a 
judgment  void 'on  its  face.  If  it  bad_  so  acted 
here,  and  w^  were  satisfied  from  an  inspection 
of  the  judgment  roU  tbat  the  judgment  was 
void,  the  order  made  would  not  have  been  re- 
versed on  appeaL  But  this  is  a  matter  within 
the  discretion  of  tbe  court  below.  Its  refusal 
to  set  aside  the  void  judgment  should  not  be  re- 
viewed, for  the  sufltcient  reason  .that  tbe  de- 
fendant is  not  aggrieved  by  such  refusal ;  her 
rights  being,  as  above  pointed  out,  already  fully 
protected.  All  of  this,  of  course,  is  on  the  as- 
sumption that  the  judgment  is  void,  a  question 
tbat  in  my  view  it  is  not  necessary  here  to  de- 
cide, and  that  should  be  left  for  decision  in  a 
case  in  which  the  parties  interested  may  appear 
and  be  heard. 

Of  course,  the  alleged  second  wife  of  the  orig- 
inal plaintiff,  not  being  a  party  to  this  proceed- 
ing. IS  in  no  way  bound  by  any  disposition 
which  may  be  made  thereof.  In  a  proper  ac- 
tion to  which  she  is  a  party,  she  may  assert  or 
defend  her  claim  to  the  property  involved  abso- 
lutely regardless  of  such  disposition.  It  may 
well  be  that  in  such  an  action  as  one  to  quiet 
title  to  this  property,  to  which  she  and  defend- 
ant are  parties,  it  may  develop  that  for  some 
reason  defendant  is  estopped  to  assert  any  claim 
to  the  property,  or  is  barred  by  laches,  not- 
withstanding that  tbe  judgment  may  bo  void  on 
its  face.  No  useful  purpose  is  subserved  by  a 
reversal  of  the  action  of  the  trial  court  on  these 
motions. 

We  concur:  SLOSS,  3.;  LAWLOB,  3. 
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(CaL 


on  Cal.  Kff) 

VAIXBJO  &.  N.  R.  CO.  V.  REED  ORCHARD 
CO.  et  al.    (Sac.  20T7.) 

(Supreme  Court  of  California.    March  5,  1915. 
Rehearing  Denied  April  1,  1915.) 

l.-AppEAt  AND  Ebbob  «=>1002,  1031,  1032, 
1170  —  QnEsnoNs  Rkvibwable  —  Pbejudi- 
CIAI.  Erbob. 

The  Supreme  Court  on  appeal  must,  under 
Const,  art.  6,  |  4^,  prohibiting  new  tnals  for 
misdirection  to  the  jury,  improper  admission  or 
rejection  of  evidence,  or  any  other  error,  unless 
after  examination,  including  the  evidence,  the 
court  is  of  the  opinion  that  error  complained  of 
has  resulted  in  miscarriage  of  justice,  review 
conflicting  evidence  to  ascertain  whether  error 
resulted  in  a  miscarriage  of  justice,  and  must 
disregard  a  manifest  error  when,  on  such  exam- 
ination, it  is  of  the  opinion  that  the  error  has 
not  prevented  justice,  and  injury  is  not  presum- 
ed from  error,  but  must  appear  affirmatively  to 
the  court  after  the  required  examination,  or 
from  the  nature  of  the  error  itself. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  3935-3937.  4OT2.  403.H- 
4051,  4066,  4075.  4098.  4101.  4454,  4540-4545 ; 
Dec;  Dig.  ©=»1002,  1031,  1032,  1170.1 

2.  Constitutional  Law  $=>106  —  Vbsted 

RioHTs— Remedies. 

Const,  art.  6,  S  4^,  prohibiting  a  new  trial 
for  misdirection  of  the  jury,  erroneous  rulings 
on  evidence  or  for  any  error  as  to  any  matter 
of  procedure,  unless  after  examination  of  the 
case,  including  the  evidence,  the  court  is  of  the 
opinion  that  error  complained  of  has  resulted  in 
a  miscarriage  of  justice,  affects  the  remedy  only, 
and  applies  to  pending  appeals,  though  submit- 
ted prior  to  its  adoption,  for  a  party  has  no  con- 
tractual or  vested  right  to  have  the  judgment 
reversed  because  of  an  error  which  the  court 
cannot  say  has  produced  a  miscarriage  of  jus- 
tice. 

[EM.  Note.— For  other  'cases,  see  Constitution- 
al Law.  Cent  Dig.  H  186.  212,  238-245,  252- 
257,  259;   Dec.  Dig.  «^106.1 

8.   JURT   «=>12— RlQIIT   OF  JUBT  TBIAIr-CON- 

STiTUTioNAi,  Provisions. 

Code  Civ.  Proc.  {  592,  providing  that  in  ac- 
tions for  the  recovery  ot  property  or  for  money 
claimed  as  due  on  a  contract,  or  as  damages  for 
breach  of  cbntract,  or  for  injuries,  an  issue  of 
fact  must  be  tried  by  a  jury  unless  a  jury  trial 
is  waived,  gives  the  right  to  trial  by  jury  as 
guaranteed  by  Const,  art  1,  I  7,  declaring  that 
the  right  of  trial  by  jury  shall  remain  inviolate, 
which  applies  only  to  common-law  actions,  and 
does  not  secare  the  right  in  special  proceedings. 

(Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  f{  27-34,  82,  99,  101,  103 ;  Dec.  Dig.  ®=» 
12.) 

4.  Tbial  «=»374  — CoNCLUeiVERESS  or  Veb- 

DicT— Tbial  bt  the  Coubt. 

A  verdict  in  a  case  where  a  jury  trial  is 
not  a  matter  of  right  is  advisory  to  the  court, 
and  6ndings  are  necessary  to  complete  the  rec- 
ord. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  884 ;  Dec.  Dig.  <S=»374.1 

6.  Eminent  Domain  ®=3l98— Jurt  €=»19  — 
Nature  or  Proceeding  —  "Special  Pbo- 
CEEDiNo"— Trial  by  Jurv. 

A  condemnation  proceeding  is  a  "special 
proceeding"  not  included  in  the  classes  enumer- 
ated in  Code  Civ.  Proc.  i  592,  in  which  a  jury 
trial  is  required,  but  the  section  is  made  appli- 
cable to  condemnation  suits  by  section  1256,  ni'<l 


all  issues  are  for  the  court,  except  the  issue  ot 
compensation,  which  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  525,  526,  528,  535-539;  Dec. 
Dig.  <E=198;  Jury,  Cent  Dig.  §{  104-133; 
Dec.  Dig.  «=>19. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Special  Proceeding.] 

6.  Eminent  Domain  «=262— Harmless  Bb- 

BOB— RUUNOS  ON   INSTBUCTIONS. 

Errors,  in  instructions  in  a  condemnation 
proceeding  on  other  issues  than  that  of  compen- 
sation and  on  which  the  court  has  weighed  the 
evidence  and  made  findings,  are  not  reversible 
unless  on  the  whole  case,  including  the  evidence, 
there  has  been  substantial  injury. 

(Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S§  681-686:    Deo.  Dig.  ®=»262.T 

7.  Eminent  Domain  «=»211  —  Issues  —  Com- 
pensation—Findings. 

In  proceedings  by  a  railroad  company  to 
condemn  land  for  a  right  of  way,  the  cost  of 
fences  along  the  right  of  way  and  of  cattle 
guards  must,  as  required  by  Code  Civ.  Proc  §■ 
1248,  be  determined  to  adjust  compensation ; 
and,  where  the  issues  submitted  to  the  jury  do 
not  include  that  question,  the  court,  making  a 
finding  that  no  fences  or  cattle  guards  are  nec- 
essary, completes  the  findings  required  for  » 
preliminary  judgment 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  550;   Dec.  Dig.  <S=>211.] 

8.  Eminent  Domain  «=>211  —  Judgment  — 
Pbematubb  Judgment. 

A  judgment  in  eminent  domain  proceedings, 
entered  by  the  clerk  on  the  general  and  special 
verdicts  of  the  jury,  which  recites  the  verdicts 
and  adjudges  that  plaintiff  shall  have  a  judg- 
ment and  that  the  owner  shall  recover  the  com- 
pensation awarded,  is  'premature,  and  the  court 
may  disregard  it  and  make  full  findings  on  the 
evidence  and  render  its  own  judgment  thereon 
and  determine  for  itself  all  questions  of  fact, 
excepting  that  of  compensation,  found  by  th» 
jury. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i  550 ;   Dec.  Dig.  *=>211.1 

9.  JuBT  «s: 97— Qualifications  of  Jubobs — 
Examination. 

A  juror  who  admitted  on  voir  dire  in  con- 
demnation proceedings  by  a  railroad  company 
that  the  fact  of  his  employment  b^  another  rail- 
road company  might  inSuence  his  verdict  was- 
properly  excused  on  challenge,  and  the  mere  fact 
that  he  contradicted  his  statement  in  other  parts 
of  his  examination  did  not  affect  the  question 
on  appeal. 

[EM.  Note.— For  other  cases,  see  Jury.  Cent 
Dig.  SS  431-433,  435-437;  Dec.  Dig.  4=>97.]. 

10.  Appeal  and  Ebbob  ^=>968— Jubt  €=»137 
—Challenge— Right  to  Exercise  —  Dis- 
cretion of' Court. 

It  is  within  the  discretion  of  the  court  to 
permit  a  party  to  exercfse  his  remaining  per- 
emptory challenge  after  the  panel  is  fill^  and- 
all  the  jurors  have  been  examined  and  passed, 
for  cause  by  both  parties,  and  its  ruling  will  not 
be  disturbed  except  for  abuse  of  discretion. 

(Ed.  Note.— For  other  cases,  see  Appeal  and- 
Error.  Cent  Dig.  ^  3843:  Dec.  Dig.  <I=>96S: 
Jury,  Cent  Dig.  ti  U19-62d;  Dec.  Dig.  «=>- 
137.1 

11.  JuRT  ®=9l31— Voib  Dibb  Examination — 

Questions. 

A  question,  asked  a  juror  on  his  voir  dire 
examination  in  condemnation  proceedings,  as  lo 
how  in  the  absence  of  evidence  on  the  subject 
he  would  determine  how  much  plaintiff  could 
afford   to  pay  for  the  land  sought  to  be  taken. 


9s»For  other  CSMS  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlgesis  aud  luua;ia» 
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was  properly  excluded;  for  the  jury  must  con- 
sider and  determine  the  value  of  the  land  witb- 
ont  reference  to  the  ability  of  plaintiff  to  pay. 

(Ed.  Note. — For  other  cases,  see  Jary,  Cent. 
I>ig.  ii  5«1-<S82;   Dee.  Dig.  «»131.] 

12.  Tbial,  ®=»109— Abqument  or  CouNSKir— 
Opbhinq  Statement— Issues. 

Where,  in  proceedings  by  a  railroad  com- 
pany to  condemn  land  for  a  right  of  way,  the 
owner  alleged  that  the  company  did  not  Intend 
to  construct  any  railroad,  but  began  the  action 
to  acquire  the  land  not  for  any  public  uee  nor 
in  good  feitb,  the  opening  statement  of  the  com- 
pany's attohiey,  wnerein  he  referred  to  diverse 
previous  occurrences  tending  to  show  that  the 
company  had  encountered  opposition  and  diffi- 
culty in  building  its  line  to  the  land,  but  It  had 
persisted  in  its  purpose,  was  not  misconduct, 
tboogh  the  difficulties  and  opposition  referred  to 
might  tend  to  excite  sympathy  for  the  company 
and  animosity  toward  the  owner. 

[Ed.  Note.— For  other  cases,  see  Trial,  GenC 
D{g.H  dl>  270,  367,  388,  395;  Dec  Dig.  «=> 
lOd.] 

13.  CoBPOBATioHs  «=»28— "De  Facto  Cobpo- 
kation" — What  is. 

A  railroad  company  obtaining  from  the 
Secretary  of  State  a  certificate  of  incorporation 
and  thereafter  claiming  in  good  faith  to  be  a 
legally  organized  corporation  and  doing  business 
aa  snch  under  its  corporate  name  is  at  least  a 
"de  facto  corporation,  claiming  to  be  a  de  jure 
corporation  within  Civ.  Code,  |  358,  providing 
that  the  due  incorporation  of  any  company 
claiming  in  good  faith  to  be  a  corporation  and 
^oing  business  as  such,  or  its  right  to  exer- 
ciae  corporate  powers,  shall  not  be  inquired  into 
collaterally  in  any  private  suit  to  which  it  may 
be  a  party, 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  26,  70 ;   Dec.  Dig.  «8='28. 

Fop  other  definitions,  see  Words  and  Phrases, 
S^raC  and  Second  Series,  De  Facto  Corpora- 
tion.J 

14.  CoBPOBATions  «=>2d— Right  to  Attack 
Ircobpobation. 

Under  Civ..  Code,  {  358,  providing  that  due 
incorporation  of  any  company  claiming  in  good 
faith  to  be  a  corporation  and  doing  business  as 
such,  or  its  right  to  exercise  corporate  powers, 
•hall  not  be  inquired  into  collaterally,  an  owner 
whose  land  is  sought  to  be  condemned  by  a  de 
tecto  corporation  claiming  to  be  a  de  jure  cor- 
poration may  not  object  to  the  Introduction  in 
evidence  of  the  company's  articles  of  incorpora- 
tion on  the  ground  that  its  name  so  closely  re- 
aenables  the  name  of  a  pre-existing  corporation 
that  it  tends  to  deceive,  so  thaL  under  section 
296,  the  Secretary  of  State  should  have  refused 
to  file  articles  of  incorporation. 

[EM.  Nete.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  77-79,  2504;   Dec.  Dig.  «=»29.] 

15.  Cobpobations  ^=332— Cobpobatb  Exist- 
ence—Evidence— Dk  Facto  Cobpoeatiqn— 
CoNOEMNiNO  Land  fob  Railboad. 

Where,  in  proceedings  by  a  railroad  com- 
pany to  condemn  land  for  a  right  of  way,  the 
owner  denied  the  corporate  existence  of  the  com- 
pany, deeds  conveying  to  the  company  land  to 
be  a  part  of  its  line  and  franchises  to  it  over 
parts  of  its  line,  and  plans  and  specifications 
for  tbe  work  along  the  line  and  at  terminals, 
and  judgments  condemning  other  property  along 
tbe  line,  was  admissible  to  show  that  the  com- 
pany was  a  de  facto  corporation,  though  its  ar- 
ticles of  incorporation  introduced  in  evidence 
prima  facie  showed  its  legal  corporate  existence. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  ig  106-118,  2086,  2087;  Dec.  Dig. 
*=>32.1 


16.  Eminent  Domain  «=>196  —  rBoCEEDiNGS 
to  Condemn  Land  for  Railboao  Rioht  of 
Wat— Evidence — ^Admissibility. 

Where,  in  proceedings  by  a  railroad  com- 
pany to  condemn  land  for  a  ri^ht  of  way,  the 
owner  denied  that  the  company  intended  to  con- 
struct any  railroad,  evidence  that  the  company 
had  planned  a  railroad  system,  including  a  line 
over  the  land  sought  to  be  taken,  and  that  in 
pursuance  of  the  plan  it  had  constructed  other 
parts  of  the  line  and  obtained  franchises  and 
rights  of  way  and  was  endeavoring  to  complete 
the  system,  was  relevant  on  the  question  of  the 
comi>any's  good  faith  in  proposing  to  build  its 
line  on  the  land  sought  to  be  taken,  and  thereby 
show  that  it  sought  to  take  the  land  for  a  pub- 
lic use. 

[EkI.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {§  529-^4;  Dec  Dig.  «=> 
196.] 

17.  EiaNENT  Domain  9=9l96— AcQtnsinoii 

OF  liANO  FOB  a  RAILBOAD  RIOHT  OF  WaT— 

NBOBssixr— Etiobncs— AoMiseiBiurr. 
A  railroad  company,  seeking  to  condemn 
land  for  a  right  of  way,  may  show  on  the  con- 
tested issue  of  necessity  for  the  taking,  that  it 
has  planned  a  railroad  system,  including  a  line 
over  the  land  sought  to  be  taken,  and  that  in 
pursuance  of  the  plan  it  has  constructed  other 
parts  of  the  line  and  obtained  franchises  and 
rights  of  way  therefor,  and  that  it  is  endeavor^ 
ing  to  complete  tbe  same. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  Si  529-634;  Dec  Dig.  «=> 
196.] 

18.  Etidbnce  «B»146  — ADinBSiBiUTT— Col- 
tATBBAL  Effects. 

Evidence,  properly  admissible  under  issues 

£  resented,  cannot  be  excluded  because  it  may 
ave  collateral  effects  detrimental  to  the  party 
objecting. 

[Ed.  Note.— For  other  cases,  gee  Evidence, 
Cent  Dig.  {  429;   Dec  Dig.  «=»14e.] 

19.  Ekinbnt  Domain  9s>196  —  ActtmsmoN 
OF  Land  fob  Raii30ad  Rioax  or  Wat— 

ISviDENCB— Admissibility. 

In  proceedings  by  a  railroad  company  to 
condemn  land  for  a  right  of  way,  the  court 
properly  permitted  the  president  of  the  company 
to  testify  as  to  his  efforts  to  overcome  obstacles 
to  the  building  of  the  proposed  road  by  other 
corporations  and  persons,  and  in  detailing  the 
opposition  to  the  enterprise  to  show  that  it 
sought  to  acquire  the  land  for  railroad  purpos- 
es, though  it  might  create  prejudice  against  the 
owner. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {f  529-534;  Dec.  Dig.  <3=» 
196.] 

20.  Eminent  Domain  «=>20— Right  to  Con- 
demn Land  fob  Fbeioht  Sheds — Statdtes. 

Under  Civ.  Code,  |  465,  empowering  rail- 
road companies  to  erect  and  maintain  necessary 
buildings  and  to  acquire  lands  therefor,  a  rail- 
road company  may  condemn  land  for  freight 
sheds  for  the  convenient  operation  of  its  road 
in  the  transportation  of  freight 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S8  59-67 ;   Dec  Dig.  «=»20.] 

21.  Eminent  Domain  93320— Condbmnaiion 
of  Land  fob  Whabves  —  "Necessabt  to 
StrccEssFuiXY  Work  and  Conduct  the 
Business  of  the  Road"— Statotkb— Con- 
struction. 

Under  Civ.  Code,  §  466,  empowering  every 
railroad  company  to  acquire  such  real  estate  as 
may  be  "necessary  to  Buccessfnlly  work  and 
conduct  the  business  of  the  road"  and  to  con- 
demn land  therefor,  a  railroad  company,  intend- 
ing to  establish  a  railroad  extending  to  a  navi- 
gable river  on  which  there  is  steamboat  traffic, 
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may  condemn  land  for  wbarras  as  reaaonably 
neceaaar;  to  auccessfully  conduct  its  busineas. 

[Ed.  Note.— For  other  cases,  aee  Eminent  Do- 
main, Gent  Dig.  §§  69-67;    Dec.  Dig.  «=»20.] 

22.  Eminknt  Domain  ®=»ie7— Right  to  Bx- 
EBCiss>— Statutory  Pbovisions— Constbuo- 

TION. 

Civ.  Code,  {S  528-531,  relating  to  the  con- 
atruction  of  bridgea,  ferries,  wharves,  etc.,  on  au- 
thority being  obtained  therefor,  embodied  in  ti- 
tle 6,  part.  4,  div.  1,  must  be  construed  In  con- 
nection with  title  3,  relating  exclusively  to  rail- 
road corporations  and  declaring  in  section  465 
thereof  that  a  railroad  may  condemn  land  for 
purposes  necessary  to  successfully  work  and 
conduct  the  business  of  ita  road,  and  when  so 
construed,  title  6  applies  only  ta  corporations 
organized  to  conduct  a  public  bridge,  ferry, 
wharf,  etc.,  and  does  not  apply  to  railroad  cor- 
porations, and  the  restrictions  therein  do  not 
apply  to  railroad  corporations  seeking  to  con- 
demn land  for  railroad  purposes. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  451-456;  Dec.  Dig.  «=> 
167.] 

23.  EJinNSNT  DoitAiiT  «=s>169  —  Acquisition 
BT    Railroad    Ooufanibs    or   Land   fob 

WhaRVIEB— STATUTOBT  PBOVieiONB. 

Pol.  Code,  {  2021,  authorizing  boards  of 
supervisors  to  grant  to  any  railroad  corporation 
the  right  to  construct  any  wharf  in  front  of  any 
lands  owned  by  it  bordering  on  navigable  wa- 
ters with  license  to  take  toIU  fw  the  use  of  the 
same,  gives  a  board  of  supervisors  discretion  to 
grant  a  franchise  to  a  railroad  company  to  en- 
able it  to  carry  on  a  public  wharf  and  charge 
tolls  thereon,  but  does  not  prohibit  a  railroad 
company  from  constructing  and  operating 
wharves  for  its  own  business  without  authority 
from  the  board  at  places  where  its  railroad  ex- 
tends to  navigable  water  and  where  it  finds  such 
wharves  necessary  for  the  successful  operation 
of  its  road,  and  it  may,  without  any  authority 
from  the  board,  condemn  land  for  such  a  wharf. 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  461 ;   Dec.  Dig.  «=»160.] 

24.  EiONENT  Domain  €=>45  —  Acquisition 
BT  Railboad  Companies  of  Land  fob 
Wharves — Statutobt  Fbovisions. 

The  use  of  land  along  a  navigable  river 
front  by  a  railroad  company  extending  its  line 
to  the  river  for  wharves  as  an  adjunct  to  its 
road,  is  not  prohibited  by  Const,  art.  16,  §  2, 
and  prohibiting  any  corporation  possessing  the 
frontage  of  navigable  water  to  exclude  the  right 
of  way  to  the  water  when  it  is  required  for  any 
■public  purpose,  where  the  land  acquired  for 
wharves  belonged  to  private  individuals,  and 
the  wharves  were  to  be  used  for  a  public  pur- 
pose in  operating  the  railroad,  and  if  a  more 
necessary  public  purpose  may  arise,  the  land 
can  be  taken  from  the  company  as  authorized 
by  Code  Civ.  Proc.  {  1241. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  a  94^100, 102, 106;  Dec  Dig. 
<S=>45.] 

25.  Eminent  Domain  «=»222— Right  to  Ex- 
bbcisb— Corpobations— Abtici^s  of  Incob- 
poRATioN— Objections. 

In  proceedings  by  a  railroad  company  em- 
powered by  its  articles  of  incorporation  to  own 
and  operate  steamers,  if  necessary  for  the  oi>er- 
ation  .  of  its  railroad,  to  condemn  land  for 
wharves  on  a  navigable  river  to  which  its  road 
extended,  an  instruction  that  the  company  could 
own  and  operate  steamers  in  connection  with 
its  railroad  and  condemn  land  necessary  for  the 
accommodation  of  steamers  owned  by  itself  or 
other  persons  for  the  delivery  of  freight  and 
passengers  to  and  from  the  railroad  was  not 

Prejudicial  to  the  owner  of  the  land  sought  to 
e  taken,  for  it  was  proper  to  consider  the  prob- 


able needs  of  the  company  to  have  wharves  for 
the  passage  of  freight  and  passengers  to  and 
from  its  cars  and  steamers  on  the  river  in  de- 
termining the  area  necessary  for  wharves. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {g  562-567;  Dec.  Dig.  «=» 
222.] 

26.  Eminent  Domain  «=32&— Acquisition  or 
liAND — Pleadings. 

A  railroad  company,  seeking  to  condemn 
land  for  a  right  of  way  extending  to  a  river  on 
which  steamers  were  plying  and  for  wharves 
necessary  for  its  business  may,  under  the  com- 
plaint alleging  generally  that  the  land  sought  to 
be  taken  was  necessary  for  its  proposed  rail- 
road, and  specifically  alleging  that  parts  of  tho 
land  so  to  be  taken  were  necessary  for  specified 
uses,  such  as  the  construction  and  operation  of 
the  road  and  freight  wharves  and  sheds,  coold 
acquire  land  for  such  wharves  as  were  reason- 
ably necessary  to  accommodate  its  future  busi- 
ness in  delivering  and  receiving  freight  to  and 
from  its  cars  to  the  steamers  as  would  probably 
be  plying  on  the  river. 

[Ed.  Note. — For  other  cases,  see  Eiminent  Do- 
main, Cent  Dig.  {i  69-67 ;  Dec.  Dig.  «=»20.] 

27.  B>MiNENT  Domain  «=>196  —  Acquisition 
of  Land  bt  Railboads— Neoxssitt— Eti- 

OBNOB. 

On  the  question  of  the  necessity  of  the  tak- 
ing of  land  for  railroad  purposes,  evidence  of 
the  nature  of  the  country  through  which  the 
proposed  road  will  pass,  of  the  territory  which 
will  probably  contribute  trade  and  passengers 
to  the  road,  and  the  amount  and  character  of 
the  products  which  the  territory  will  probably 
yield  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  {{  529-534;  Dec.  Dig.  «=» 
196.] 

28.  Eminknt  Dovaiit  «s»196  —  AcQuismoR 
OF  Land   fob  Raiuioad  Pubposes— ^£vi- 

DENCB— ADMIBBIBTUTT. 

Where,  in  proceedings  to  condemn  land  for 
railroad  purposes,  the  president  of  the  railroad 
company  testified  on  cross-examination  that  an- 
other railroad  company  had  projected  a  line  of 
raUroad  connecting  with  the  company's  road 
near  its  bridge  on  land  songht  to  be  taken,  and 
that  the  company  proposed  to  receive  the  cars 
of  the  other  company  at  the  place  of  connection 
and  carry  them  over  its  own  line,  it  was  proper 
to  permit  him,  on  redirect  examination,  to  ex- 
plain that  the  other  company  wCis  then  con- 
structing its  line,  and  to  show  that  the  company 
would  obtain  business  when  its  road  was  com- 
pleted. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  g{  629-534;  Dec.  Dig.  (3=> 
196.] 

29.  EviDBNOB  4=9615  — Opinion  Evidbncb  — 
"Trade." 

A  civil  engineer  who  has  had  10  years'  ex- 
perience in  the  construction  and  operation  of 
interurban  railroads  in  the  state,  and  who  is 
familiar  with  the  effect  of  such  roads  in  devel- 
oping a  new  region  and  increasing  the  trafitc 
therein  and  in  drawing  freight  and  passenger 
business  from  established  steam  railroad  lines, 
and  who  bad  traveled  over  a  ^reat  part  of  tho 
counties  through  which  a  raUroad  company's 
road  ran,  and  bad  made  Investigations  of  Uie 
products  and  capabilities  of  prodnction  of  the 
territory  and  the  probability  of  shipments  there- 
from, may  give  his  opinion  as  to  the  proportion 
of  the  products  that  would  probably  be  shipped 
over  a  steam  railroad  when  completed,  for  the 
effect  of  electric  railroads  in  the  settlement  and 
development  of  the  country  and  in  obtaining 
traffic  previously  given  to  steam  railroads  is  uut 
a  matter  of  common  knowledge,  but  may  well 
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•be  termed  a  "trade"  within  Code  Civ.  Proc  | 
1870,  snbd.  9,  allowlss  opinion  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2324 ;   Dec.  Dig.  e=3615. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trade.] 
80l  Evidbnce  «=>508  — Opinion  Kvidbmck  — 

ErPEBTS. 

Witnesses  skilled  in  any  science,  art,  trade, 
or  occupation  may  give  their  opinions  as  ex- 
perts on  a  snbjeet-mattar  not  wltiiin  the  com- 
mon  experience  of  men. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  t  2311;  Dec.  Dig.  «=3508.1 

81.  EviDBHcx  «=3S33— "OmoiAL  DootnaNT" 

—What  m. 

A  report  of  the  State  Agricultural  Society, 
required  by  PoL  Code,  §g  332,  706,  2326,  to  col- 
lect information  and  statistics,  is,  when  printed 
a%  a  public  document  as  required  by  section  834, 
an  "official  document"  wiQiin  Code  Civ.  Proc. 
f  1918,  inibd.  6,  and  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Bvidenoe, 
C«tt.  Dig.  H  1247-1267.  1259-1266;  Dec.  Dig. 
«=>S33.1 

52.  BuNKNT  Domain  «=>196— AoQumTioN 
OF  liARO  rOB  RAIUtOAD  Pnxposxs  — Bvi- 
DBNCS— ADUISSIBIUTT. 

In  proceedings  by  a  railroad  company  to 
condemn  land  for  railroad  purposes,  a  civil  en- 
gineer, familiar  with  the  country  by  reason  of 
personal  observation  and  use  of  official  govern- 
mental reports,  may  testify  approximately  as  to 
the  respective  areas  of  reclaimed  and  unreclaim- 
ed land,  and  a  map  prepared  by  him,  disclosing 
the  areas,  msiy  be  received  to  aid  the  court  and 
jury. 

[Eld.  Note. — For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  H  629-634;    Dec.  Dig.  «=> 

53.  EioNKNT  Domain  «s»196  —  Acquisition 
or  Land  fob  Kailboad  Potposks  —  Evi> 

DKNCK — AdIOSSIBIUTT. 

A  witness  may  testify,  in  proceedings  to 
emdemn  land  for  railroad  purposes,  as  to  ai>- 
proximate  quantity  of  freight  handled  at  a  city, 
based  on  mvesti^tions  made  by  inquiries  of 
shippers  and  others  engaged  in  the  freighting 
business,  and  on  testimony  of  other  witnesses, 
and  on  reports  of  United  States  engineers  in- 
vestigating the  subject  to  ascertain  the  advisa- 
bility <rf  reclamation  works  by  the  United 
States,  as  bearing  on  the  question  of  necessity. 
[B5d.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f|  529-634;  Dec.  Dig.  «=> 
196.] 

84.  Eminent  Domain  «=>196  —  Aoqihsition 
of  Land  fob  Railboad  p-nsposra  —  Evi- 
dence—Admibsibilitt. 

Where,  in  proceedings  to  condemn  land  for 
railroad  purposes,  the  engineer,  who  had  laid 
oat  the  plan  of  tracks  and  other  structures  to 
be  placed  on  the  land  sought  to  be  condemned, 
stated  on  cross-examination  that  a  report  of  a 
third  person  made  to  the  railroad  company  had 
been  furnished  him  for  use  in  fixing  the  quantity 
of  land  necessary  for  railroad  purposes,  and  that 
be  used  the  report  in  estimating  the  structures 
and  quantity  of  land  that  would  probably  be  re- 
quired, and  had  made  his  plan  accordingly,  the 
report  was  properly  received  on  redirect  exam- 
ination in  explanation  of  tlie  testimony. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  529-634;  Dec.  Dig.  €=» 
106.] 

85.  Appeai.  and  -  E^BBOR  €=>971  —  Btidxnok 
«=>498%— Opinion  Evidknck— Quaxifica- 
TioN — Decision  of  Tbiax.  Coubt. 

Whether  a  witness  is  qualified  to  give  an 
opinion  on  a  matter  in  Issue  is,  in  the  first  in- 


stance, for  the  trial  jndee,  ,and  his  ruling  will 
not  be  disturbed  except  for  abuse  of  discretion. 
[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3852-3857 ;  Dec.  Dig.  «=» 
971 ;  Evidence,  Cent  Dig.  H  2290,  2291 ;  Dec 
Dig.  «=>49a%.] 

86.  Evidenox  «3»498H  —  Opinion  Bvidenoe 

— competenot  ot  witnesbeb. 

A  witness  who  had  no  actual  knowledge  of 
any  sales  of  land  in  a  neighborhood,  and  who 
until  two  years  before  had  lived  on  a  ranch  and 
had  never  been  on  the  land  in  controversy  ex- 
cept daring  a  flood  a  few  months  before  the 
trial,  and  who  at  most  had  only  sudi  general 
knowledge  of  the  subject  of  value  as  any  ordi- 
nary citisen  in  the  vicinity  might  have,  was 
properly  prevented,  within  the  discretion  of  the 
trliu  court,  from  giving  his  opinicm  as  to  the 
value  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2290,  2291 ;  DecTbig.  «S9498^ 

37.  Appeai.  and  Ebbob  «=3lOS8  —  EUsmuss 
Ebbob  —  Ebboneoub  Exclusion  of  E<vi- 

DKNCE. 

Where  a  party  had  called  seven  witnesses 
who  testified  on  the  subject  of  value  of  land, 
error^  if  any,  in  excluding  the  opinion  of  anoth'' 
er  witness  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  AsPteal  and 
Error,  Cent  Dig.  |{  4196,  4200-4204,  4206; 
Dec.  big.  «=3l05&] 

38.  Tbial  9=3240— Acquisition  of  Land  fob 

RaHJCOAS  PuBPOBEB— iNSTBUCnONS. 

An  instruction,  in  proceedings  to  condemn 
land  for  railroad  purposes,  that  the  power  of 
eminent  domain  is  necessary  for  the  public  good, 
and  that  it  would  be  unjust  to  the  public  that 
plaintiff  should  be  required  to  pay  the  owner 
more  than  a  fair  indemnity  for  the  loss  sustain- 
ed by  the  taking  of  his  property  for  the  general 
good,  and  that  on  the  other  hand,  the  owner,  be- 
ing compelled  to  part  with  his  property,  should 
be  allowed  just  compensation,  was  not  objec- 
tionable as  argumentative,  but  properly  caution- 
ed the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  561;    Dec.  Dig.  «s»240.] 

39.  Eminent  Domain  «8>222  —  Valux  of 
Land  Taken— Instbuotions. 

Wh<ere,  in  proceedings  to  condemn  land,  the 
jury  were  many  times  charged  that  they  must 
determine  the  facts  in  accordance  with  the  evi- 
dence, an  instruction,  directing  the  jury  to 
weigh  the  testimony  of  witness,  giving  opinion 
as  to  valye  by  reference  to  the  whole  situation 
of  the  property  and  its  surroundings  and  cir- 
cumstances and  by  applying  to  it  their  own  ex- 
perience and  knowledge,  and  that  while  they 
could  not  act  on  particular  facts  resting  in  their 
private  knowledge,  but  should  be  governed  by 
evidence  adduced,  they  should  Judge  of  the 
weight  and  force  of  the  evidence  on  their  own 
general  knowledge  of  the  subject,  was  not  ob- 
jectionable as  leading  the  jury  to  fix  the  value 
by  their  own  knowledge  of  the  subject,  irrespec- 
tive of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  662-667;  Dec  Dig.  <3s3 
222.] 

40.  Eminent  Domain   «=>222— Tbial— In- 
stbuotions. 

An  instruction,  in  proceedings  to  condemn 
land  for  railroad  purposes,  that  in  determining 
the  qnestions  of  necessity  the  jury  should  con- 
sider the  character  of  the  business  proposed  to 
be  done  by  the  company  and  the  manner  of  do- 
ing it  and  the  future  needs  of  the  communities 
which  Oxe  company  would  serve,  and  should  con- 
sider the  number  of  persons  to  be  served  by  the 
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company,  was  proper  as  bearing  on  the  probable 
area  required  by  the  company. 

[Ea.  Note.— For  other  cases,  gee  Eminent  Do- 
main, Cent  Dig.  g{  562-567;    Dec.  Dig.  «=» 

41.  Ekinbnt  Domain  <S=3262— Habmu»s  Eb- 
BOB— Erroneous  Instbuctionb. 

Where  the  court,  in  proceedings  to  condemn 
land  for  railroad  purposes,  found  that  a  strip 
166  feet  wide  was  required  for  the  main  line 
and  necessary  side  tracks,  error  in  an  instruc- 
tion, directing  the  jury  that  in  determining  the 
question  of  necessity  they  shonld  consider  that 
the  railroad  company  was  entitled  to  take  a 
strip  166  feet  wide  across  the  land  solely  for 
railroad  purposes,  though  the  entire  width  was 
not  required,  was  not  prejudicial 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  H  681-686;    Dec.  Dig.  «=> 

42.  CONSTITDTIONAI,    LAW     $=>208    —    CLASS 

Lboislation— Statutes— OoNSTBTjcnoN. 
Code  Civ.  Proc.  ^  1249,  proyiding  that  for 
the  purpose  of  ascertaining  compensation  for 
land  sought  to  be  taken  the  right  to  take  should 
be  deemed  to  accrue  at  the  commencement  of 
the  proceeding,  provided  that  if  the  issue  was 
not  tried  within  one  year,  unless  the  delay  was 
caused  by  defendant,  the  compensation  should 
be  deemed  to  have  accrued  at  the  trial,  but  that 
nothing  in  the  section  should  be  construed  to  af- 
fect pending  litigation,  is  not  objectionable  as 
class  legislation  for  the  fact  that  cases  were 
pending  at  the  time  of  the  enactment  of  the  sec- 
tion, concerning  which  rights  may  have  accrued 
or  negotiations  have  been  in  progress,  sufficient- 
ly distinguishes  such  cases  as  a  separate  class, 
entitled  to  different  provisions  from  those  pre- 
vailing in  actions  to  be  taken  thereafter. 

[EM.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  649-677;  Dec.  Dig.  «==> 
208.1 

43.  Ehiitent  Domain  ®=»262  —  Qukstions 
REVnCWABLE — Presuuptions. 

In  the  absence  of  anything  to  show  wheth- 
er a  delay  in  the  trial  of  a  proceeding  to  con- 
demn land  was  caused  by  the  owner,  the  pre- 
sumption that  the  delay  was  caused  by  him  pre- 
vails, so  that  the  court,  under  Code  Civ.  Proc.  f 
1249,  properly  charged  that  in  determining  the 
compensation  the  jury  must  consider  the  value 
of  the  land  as  of  the  date  of  the  commencement 
of  the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  Si  681-686;  Dec.  Dig.  «=> 
262.] 

44.  Eminent  Domain  ^=»317  —  Acquisition 
OF  LAND---EASEMENT8—T1TLB—" Permanent 
Buildings." 

Under  Code  Civ.  Proc.  {  1239.  providing 
that  a  fee  may  be  taken  when  land  is  condemn- 
ed for  a  public  use,  requiring  the  erection  of 
"permanent  buildings"  thereon,  a  railroad  com- 
pany may  acquire  the  fee  to  land  to  be  ased  for 
a  storehouse,  blacksmith  shop,  machine  shop, 
wharves,  offices,  and  other  purposes  requiring 
the  construction  of  substantial  buildings,  for  the 
structures  are  "permanent  buildings." 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  834-840;  Dec.  Dig.  «=> 
317.] 

In  Bank.  Appeal  from  .Superior  Court, 
Yolo  County;   N.  A.  Hawkins,  Judge. 

Action  by  the  Vallejo  &  Northern  Rail- 
road Company  against  the  Heed  Orchard 
Company,  to  condemn  property  of  defend- 
ant, la  which  S.  Komano,  lessee,  and  the 
People's  Savings  Bank,  a  mortgagee,  were 
made  defendants.     There  was  a  Judgment 


for  plaintur,  and  defendants  separately  ap- 
peal.   Affirmed. 

Arthur  O.  Huston,  of  Woodland,  and 
White,  MUler  &  McLaughlin  and  White. 
Miller,  Needham  &  Harber,  all  of  Sacramen- 
to, for  appellants.  T.  T.  C.  Gregory,  of  San 
Francisco,  Elmer  W.  Armfleld,  of  Woodland, 
and  John  S.  Partridge  and  C.  J.  GoodelL. 
both  of  San  Francisco  (Pillsbnry,  Madison  & 
Sntro  and  Heller,  Powers  &  E3innan,  all  of 
San  Francisco,  of  counsel),  for  respondent. 

SHAW,  J.  This  Is  an  action  to  condemn 
for  public  use  certain  real  property  belong- 
ing to  the  Reed  Orchard  Company.  S.  Ko- 
mano, a  lessee  of  parts  of  the  laud,  and  Peo- 
ple's Savings  Bank,  a  mortgagee,  were  made 
defendants  and  suffered  default.  Reed  Or- 
chard Company  answered  the  complaint, 
there  was  a  trial  by  the  court  and  jury,  re- 
sulting in  a  general  verdict  and  also  a  spe- 
cial verdict  upon  a  part  of  the  issues  and 
flndlngs  by  the  court,  and  thereupon  divers 
Judgment  and  orders  were  entered.  The 
verdict  was  rendered  on  March  22,  1912. 
The  record  shows  that  on  the  following  day, 
March  23d,  a  judgment  was  entered  by  the 
clerk,  reciting  the  verdicts  in  full  and  ad- 
judging that  the  plainticr  do  have  judgment, 
condemning,  for  the  uses  of  said  plaintiff  as 
specified  in  the  complaint,  a  certain  parcel 
of  land  described,  and  that  the  defendants 
recover  of  the  plaintiff  the  sum  of  $104,100, 
being  the  value  of  the  parcel  of  land  as  fixed 
by  the  verdict,  together  with  costs.  From 
this  judgment  the  defendants  separately  ap- 
peal, each  of  said  appeals  being  taken  by  a 
notice  filed  less  than  60  days  after  the  entry 
of  said  Judgment  After  the  trial,  the  court 
proceeded  to  make  elaborate  findings,  em- 
bracing the  verdicts  of  the  jury  and  many 
other  facts  in  Issue.  These  findings  were 
filed  on  April  18,  1912,  and  thereupon,  on 
the  same  day,  there  was  entered  an  order  en- 
titled "Preliminary  Order  and  Judgment  of 
Condemnation,"  signed  by  the  judge.  This 
order  declared  that  there  were  condemned 
for  plaintiff  a  number  of  parcels  of  the  prop- 
erty, embracing  all  the  land  sought  to  t>e 
condemned,  describing  them,  each  to  be  used 
for  a  specified  purpose,  and,  further,  that, 
upon  the  payment  or  deposit  in  court  by 
plaintiff  of  $104,100  for  the  defendants,  the 
plaintiff  would  be  entitled  to  a  final  order 
and  Judgment  of  condemnation.  From  this 
order  the  said  defendants  also  appeal.  On 
April  29,  1912,  a  final  order  of  condemna- 
tion was  filed  and  entered.  This  order  re- 
cited that  the  plaintiff  had,  on  April  18, 
1912,  paid  into  court  for  the  defendants  the 
said  sum  of  $104,100,  together  with  the  costs 
as  taxed,  and  further  alleged  that  the  par- 
cels of  property,  describing  them,  be  con- 
demned for  plaintiff  for  certain  si>eclficd 
purposes.  From  this  order  the  said  defend- 
ants each  appeal. 
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[t,  2]  1.  Before  considering  the  points  pre- 
sented, it  is  Important  to  note  that  since 
tills  case  was  submitted  to  this  court  the  peo- 
ple have  adopted  an  amendment  of  section 
4V6  of  article  6  of  the  Constitution,  where- 
by that  section  is  made  applicable  in  cIyU  as 
well  as  criminal  cases.  It  now  reads  aa  fol- 
lows: 

"No  judgment  shall  be  set  aside,  or  new  trial 
granted  in  any  case  on  the  ground  of  misdirec- 
tion of  the  jnr^  or  of  the  improper  admission  or 
r^ection  of  evidence,  or  for  any  error  as  to  any 
matter  of  procedure,  unless,  after  an  examina- 
tion of  the  entire  cause  including  the  evidence, 
the  court  shall  be  of  the  opinion  that  the  error 
complained  of  has  resulted  in  a  miscarriage  of 
justice." 

It  bas  always  been  the  desire  and  policy 
of  tbis  court  to  disregard  unimportant  and 
unsubstantial  errors  appearing  in  the  rec- 
ord, and  to  reverse  causes  only  for  reasons 
affecting  the  merits  of  the  case  and  the  sub- 
stantial rights  of  the  parties.  Our  power 
to  do  this  has  hitherto  been  somewhat  lim- 
ited by  the  limitations  upon  our  Jurisdiction 
to  consider  the  evidence.  San  Jose  Ranch 
Co.  T.  San  Jose,  eta,  Co.,  126  Cal.  324.  68 
Pac.  824.  An  important  result  of  the  afore- 
said amendment  Is  that  it  enlarges  our  Juris- 
dlction  In  that  particular.  Prior  to  Its 
adoption,  if  the  evidence  -was  in  substantial 
ccHifllct  as  to  a  fact  In  issue,  we  were  con- 
cluded by  the  decision  of  the  trial  court 
tbereon  for  all  purposes  of  the  case,  unless 
tbe  error  entered  into  and  affected  the  con- 
sideration of  that  evidence.  Under  the  above 
section,  we  have  the  power  to  review  con- 
flicting evidence  for  the  purpose  of  ascertain- 
ing whether  or  not  an  error  "has  resulted 
in  a  miscarriage  of  Justice."  It  Is  Indeed 
made  our  duty  to  do  so,  and  the  further  duty 
is  imposed  to  disregard  a  manifest  error 
when,  upon  such  examination,  we  shall  not 
"be  of  iSie  opinion  that  the  error  complained 
of  has  resulted  in  a  miscarriage  of  Justice." 
It  is  no  longer  the  case  that  Injury  is  pre- 
sumed from '  error;  the  Injury  must  appear 
affirmatively  to  the  mind  of  the  court  after 
tlie  examination  required,  or  from  the  nature 
of  the  error  Itself.  People  v.  O'Bryan,  165 
CaL  ee,  130  Pac.  1042.  This  amended  sec- 
tion is  now  ifi  force  and  binding  upon  the 
Courts  of  Appeal.  And  as  it  affects  the 
remedy  only,  it  applies  to  pending  appeals, 
although  they  may  have  been  submitted 
prior  to  its  adoption.  A  party  has  no  con- 
tractual or  vested  right  to  have  a  Judgment 
reversed  because  of  an  error  which  the  court 
cannot  say  has  produced  what  that  section 
describes  as  a  "miscarriage  of  Justice." 
People  V.  Campbell,  68  Cal.  245,  43  Am.  Rep. 
257;  Kerckhofl,  eta,  Co.  v.  Olmstead,  86  Cal. 
85,  24  Pac.  648.  Doubtless  the  people  could, 
by  constitutional  amendment,  abolish  the 
right  of  appeal  and  require  the  dismissal  of 
appeals  remaining  undetermined.  Just  what 
may  be  Included  in  the  phrase,  "miscarriage 
ot  Justice,"    must  remain  to  be  decided  in 


each  case  as  it  Is  presented.  No  precise 
definition  can  be  given  to  it 

[3,4]  It  is  also  necessary,  In  the  same 
connection,  to  determine  a  question  relating 
to  the  right  to  a  Jury  trial  in  condemnation 
suits  and  the  procedure  followed  in  this 
case. 

Section  14,  article  1,  of  the  Constitution 
provides  that  In  condemnation  cases  com- 
pensation to  the  owner  shall  be  ascertained 
by  a  Jury  unless  a  Jury  trial  is  waived.  So 
far  as  that  issue  Is  concerned,  therefore,  the 
defendants  had  an  absolute  right  to  a  Jury 
trial.  But  the  section  says  nothing  concern- 
ing the  mode  of  determlidng  the  other  facts 
necessary  to  establish  the  right  of  the  plalu- 
tiff  to  talce  the  property  In  question.  In  ef- 
fect, it  leaves  the  Legislature  free  to  pro- 
vide the  method  of  trial  of  all  questions  ex- 
cept that  of  compensation.  The  legislative 
provision  on  the  subject  is  found  in  section 
592  of  the  Code  of  Civil  Procedure. 

In  Wilmington  v.  Dominguez,  50  Cal.  505, 
the  court  decided  that  the  owner,  under  this 
section,  as  it  then  stood,  was  entitled  to  a 
Jury  trial  of  all  the  issues  in  a  condemnation 
suit.  At  the  time  of  the  trial  in  that  case, 
section  502,  on  this  subject  read  thus: 

"An  issue  of  fact  must  be  tried  by  a  jury,  un- 
less a  jury  trial  is  waived,  or  a  reference  be 
ordered,  as  provided  in  tbis  Code." 

The  court  held  that  this  provision  govern- 
ed the  case,  and  that  the  trial  court  could 
not  disregard  the  verdict  of  a  Jury  and  make 
findings  of  fact  contrary  thereto  .upon  the 
question  of  the  necessity  of  the  taking.  .  This 
case  was  followed  In  Cummings  v.  Peters,  56 
Cal.  597,  without  discussion.  The  record  In 
the  latter  case  does  not  show  when  the  trial 
took  place.  In  1874,  section  592  was  amend- 
ed to  its  present  form,  which  Is  as  follows: 

"In  actions  for  the  recovery  of  specific,  real, 
or  personal  property,  with  or  without  damages, 
or  for  money  claimed  as  due  upon  contract,  or 
as  damages  for  breach  of  contract,  or  for  inju- 
ries, an  issue  of  fact  must  be  tried  by  a  jury, 
unless  a  jury  trial  is  waived  or  a  reference  is 
ordered,  as  provided  in  this  Code.  Where  in 
these  cases  there  are  issues  both  of  law  and 
fact,  the  issue  of  law  must  be  first  disposed  of. 
In  other  cases,  issues  of  fact  must  be  tried  by 
the  court,  subject  to  its  power  to  order  any  such 
issue  to  be  tried  by  a  jury,  or  to  be  referred  to 
a  referee,  as  provided  in  this  Code." 

It  is  evident  that  this  amendment  made  a 
radical  change  regarding  the  right  to  a  Jury 
trial.  Under  Its  provisions.  In  all  actions 
except  those  enumerated  in  the  opening 
clause,  the  issues  of  fact  are  to  be  tried  by 
the  court  The  language  is  too  clear  on  this 
point  to  require  Interpretation  or  to  permit 
construction.  The  amendment  was  evidently 
framed  with  a  view  of  adopting  the  principle 
decided  in  Koppikus  v.  State,  16  Cal.  248, 
that  is,  that  the  constitutional  guaranty  ot 
the  right  to  Jury  trial,  in  section  7  of  article 
1,  applies  only  to  common-law  actions,  and 
that  it  does  not  confer  such  right  with  re- 
spect to  any  action  as  to  which  it  did  not 
previously  exist    Accordingly  it  has  always 
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been  held  that  this  gnaranty  does  not  se- 
care  the  right  in  special  proceedings.  Dor- 
eey  t.  Barry,  24  Cal.  458;  Heyneman  v. 
Blake,  Id  CaL  696.  The  Koppikus  Case  and 
many  others  hold  that  the  verdict  of  a  Jury, 
in  a  case  where  a  ]nry  trial  is  not  a  matter 
of  right,  la  advisory  to  the  court,  and  that 
findings  by  the  court  are  necessary  to  com- 
plete the  record.  Warring  v.  Freear,  64 
CaL  56,  28  Pac.  116;  McLangfalln  v.  Del  Be, 
B4  CaL  473,  2  Pac.  244;  Camow  ▼.  Bine 
Gravel,  eta,  Co.,  68  Cal.  264,  9  Pac.  149; 
Santa  Cruz,  etc.,  Go.  y.  Bowie,  104  CaL  288, 
37  Pac.  934;  McCarthy  t.  Gaston,  144  Gal. 
846,  78  Pac.  7. 

[I]  A  condemnation  suit  to  a  special  pro- 
ceeding. It  is  not  indaded  In  the  classes 
mentioned  in  section  692,  in  which  a  Jury 
trial  is  required.  That  section  is  expressly 
made  applicable  to  condemnation  suits. 
Code  Civ.  Proc.  i  1256.  It  follows  that,  ex- 
cept  those  relating  to  compensation,  the  Is- 
sues of  fact  in  a  condemnation  suit  are  to 
be 'tried  by  the  court,  and  that  If  the  court 
submits  them  to  a  jury,  it  is  nevertheless 
required  to  make  findings  either  by  adopt- 
ing the  verdict  thereon  or  by  making  find- 
ings in  its  own  language. 

Subsequent  decisions  recognize  the  fact 
that  the  aforesaid  amendment  changed  the 
effect  of  the  section  as  applied  to  condemna- 
tion suits,  80  that  a  jury  trial  is  Imperative^ 
If  not  waived,  only  with  respect  to  the  issue 
of  compensation.  Thus,  in  CaL  S.  B.  R.  Co. 
T.  S.  P.  B.  B.  Co.,  67  Cal.  62,  7  Pac.  123, 125, 
which  appears  to  have  been  a  closely  con- 
tested case,  the  court  says: 

"So  far  as  the  assessment  of  the  value  of  the 

Eroperty  to  be  taken  is  concerned  (while  per- 
apa  a  new  trial  of  the  question  of  value  may 
be  allowed  by  the  court)  the  verdict  of  the  jury 
is  conclusive.  Const,  art.  1,  |  14.  As  to  other 
issues  of  fact  made  by  the  pleadincs,  the  court 
is  authorized  by  the  Code  of  Civil  Procedure  to 
submit  them  to  a  jury." 

In  Weber  r.  Santa  Clara,  59  CaL  266,  the 
court  says: 

"The  owner  of  the  property  is  entitled  to  a 
jury  trial  for  the  purpose  of  "scertaining  the 
amount  of  damages  which  he  will  sustain  by  the 
appropriation  of  his  property  to  public  use" 
(citing  section  14,  article  1,  aforesaid). 

The  context  shows  that  the  court  was  re- 
ferring only  to  the  issue  of  compensation. 
In  other  jurisdictions  having  substantially 
Identical  constitutional  and  statutory  provi- 
sions on  the  subject,  it  has  been  held  that  all 
the  issues,  except  that  of  compensation, 
must  be  determined  by  the  court  Bigelow 
V.  Draper,  6  N.  D.  166,  69  N.  W.  570;  In  re 
Bradley,  108  Iowa,  478,  79  N.  W.  280. 

The  decision  in  Santa  Ana  v.  GUdmacher, 
138  Cal.  396,  65  Pac.  883,  might  seem  con- 
trary to  these  views,  but  an  examination  of 
the  opinion  shows  that  the  point  upon  which 
our  conclusion  rests  was  neither  discussed 
nor  decided  in  the  case.  The  opinion  merely 
applies  the  familiar  rule  that  a  direction  to 
the  jury  to  render  a  verdict  on  a  question  of 
fact  submitted  to  It,  where  there  was  sub- 


stantial evidence  to  justify  a  contrary  d»- 
cision  thereon,  is  an  Invasion  of  the  province 
of  the  jury  and  contrary  to  the  constitutional 
provision  that  judges  shall  not  charge  ju- 
ries with  respect  to  matters  of  fkct  The 
judgm«it  was  reversed  for  that  reason  alone. 
The  action  was  a  suit  In  condemnation,  but 
the  point  that  the  court  was  not  required  to 
follow  the  dedaion  of  the  jury  on  the  lasne 
of  necessity,  nor  to  submit  that  Issue  to  the 
jury  at  all,  was  not  mentioned,  nor  was  sec- 
tion 692  referred  to.  We  are  unwilling  to 
believe  that  the  court  would  have  gone  so 
far  as  to  disregard  its  plain  language  If  that 
section  had  been  called  to  Its  attention.  The 
case  cannot  be  regarded  as  a  decision  tbAt 
the  owner  is  entitled  as  (tf  right  to  a  jury  trial 
upon  all  the  Issues  that  may  be  presented  In 
an  action  of  oondannatlon.  It  does  not  pnr- 
iwrt  to  decide  that  question.  If  it  so  held 
we  should  feel  obliged  to  overmie  the  ded- 
Bion  as  contrary  to  the  statutory  law  <m  the 
subject. 

[•]  As  a  result  of  these  propositions  the 
conclusion  follows  that  error  in  instrnctloiis, 
in  a  condemnation  suit,  upon  other  issues 
than  that  of  compensation,  and  npaa  which 
the  court  has  Itself  weighed  the  evidence  and 
made  findings,  would  not  justify  a  reversal, 
unless  upon  the  whole  case,  including  the 
evidence,  we  find  that  it  has  caused  substan- 
tial Injury,  or  a  miscarriage  of  justice. 

In  the  present  case,  while  the  court  sub- 
mitted most  of  the  questions  in  issue  to  the 
jury,  it  did  not  consider  Itself  bound  there- 
by, with  respect  to  other  propositions  than 
that  of  value,  but  proceeded  thereafter  to 
make  Its  own  findings  and  conclusions  of 
law,  covering  many  facts  not  expressly  in- 
cluded in  the  special  verdict.  These  were 
filed  on  April  18th,  as  above  stated,  and  Judg- 
ment was  accordingly  entered  thereon. 

[7]  The  Code  requires,  in  a  case  of  land 
taken  for  a  railroad,  that  the  jury,  or  the 
court,  shall  find  the  cost  of  fences  along  the 
line  of  the  road  and  of  cattle  guards  where 
fences  cross  the  line.  This  is  necessary.  In 
order  to  adjust  the  amount  of  compensation 
the  owner  may  receive.  Code  Civ.  Proc.  ( 
1248.  The  Interrogatories  submitted  to  the 
jury  did  not  include  these  questions,  and 
there  Is  no  finding  by  the  jury  on  those 
points.  The  court  made  a  finding  that  no 
fences  or  cattle  guards  were  necessary.  This 
completed  the  findings  required  in  order  to 
lay  the  foundation  for  the  preliminary  judg- 
ment 

[I]  We  regard  the  judgment  entered  by 
the  clerk  on  March  23,  1912,  as  premature 
and  without  authority  or  effect,  for,  upon 
the  facts  stated,  the  trial  was  not  then  con- 
cluded. Probably  it  would  have  become  ef- 
fective If  the  court  below  had  adopted  and 
ratlfled  it  and  the  regularity  of  the  proceed- 
ings was  not  attacked  by  an  appeal.  But  it 
is  evident  that  the  court  below  did  not  re- 
gard It  as  effective,  for  it  held  the  case  un- 
der advisement  for  several  weeks  and  then, 
as  above  stated,  made  full  findings  upon  tho 
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eridaee  rnxtH  gare  Its  own  jndgment  thereon. 
We  mnet  therefore  preanme  that  the  conrt 
Itself  weighed  the  evidence  and  determined 
all  qnestlonB  of  tact,  except  that  of  compen- 
■atloD. 

A  large  nunber  of  the  mllngs  of  the  conrt 
ar«  asslgaed  as  error.  We  will  take  them 
ap,  as  nearly  as  possible,  In  the  order  In 
which  they  occnr  In  api)ellantsr  brleft. 

2.  We  first  take  up  the  rulings  made  dar- 
ing the  selection  of  the  Jnry. 

[I]  Upon  the  examination  of  the  Jnrors 
on  their  voir  dire,  the  Joror  Cook  admitted 
that  the  fact  of  his  employment  by  another 
railroad  company  might  influence  his  ver- 
dict This  being  the  case,  he  was  properly 
excnaed  on  the  challenge  of  the  plalntUC 
Tbe  fact  that  he  contradicted  this  in  other 
parts  of  his  examination  does  not  affect  the 
queetton,  so  far  as  the  action  of  this  conrt 
on  appeal  is  concerned. 

[18]  It  was  within  the  discretion  of  the 
conrt  to  permit  the  plalntlS  to  exerdae  its 
remaining  peremptory  challenge)  after  the 
panel  was  filled  and  all  the  Jurors  had  been 
examined  and  passed  for  canse  by  both  par- 
ties. Silcox  V.  Lang,  78  Cal.  128,  20  Paa 
297.  Vance  v.  Blchardson,  110  Cal.  416,  42 
Pac.  909,  decides  nothing  contrary  to  this. 
Of  conrse,  the  discretion  might,  in  some  cas- 
es, be  abused,  bnt  tliere  is  no  showing  of 
any  abuse  here. 

(II)  The  loror  Roth  was  asked  how,  in 
the  absence  of  evidence  on  the  subject,  he 
would  determine  how  much  the  plaintiff 
ooold  afford  to  pay  for  the  land  to  be  taken. 
nils  qaestion  was  properly  excluded.  The 
Jnry  were  to  consider  and  determine  the 
value  of  the  land.  The  ability  of  the  plain- 
tUC  to  pay  such  value  was  wholly  irrelevant 
to  that  issue. 

[12]  3.  The  answer  alleged  that  the  plain- 
tur  did  not  Intend  to  construct  the  proposed 
railroad,  or  any  railroad  whatever,  and  that 
It  had  begun  the  action  for  the  purpose  of 
acqnirlng  the  defendant's  land,  and  not  for 
any  public  nse  whatever,  nor  In  good  faith. 
In  the  opening  statement  plaintiff's  attor- 
ney referred  to  divers  previous  occurrences 
tending  to  show  that  the  plaintiff  bad  en- 
countered opposition  and  difficulty  In  build- 
ing Its  line  to  this  land,  but  that  it  had  per- 
sisted in  its  purpose  nevertheless.  The  diffl- 
«nltles  and  opirasitlon  referred  to  might  also. 
In  some  degree,  have  tended  to  excite  sym- 
pathy for  the  plaintiff  and  animosity  toward 
tbe  opposition.  The  defendants'  objection  to 
tlie  statements  was  overruled.  They  assign 
tlie  ruling  as  error  and  the  statements  as 
misconduct  of  the  prevailing  party.  The 
facts  referred  to  were  proper  for  the  pur- 
pose of  showing  that  the  plaintiff  in  good 
faith  intended  to  build  the  proposed  rail- 
road over  the  lands  sought  to  be  taken.  The 
dreumstance  that  it  might  also  produce  oth- 
er collateral  consequences  harmful  to  the 
.defendants  did  not  make  the  statements  mis- 
condnct    or    the   ruling    erroneous,    at    all 


events,  not  unless  the  statements  were  made 
In  bad  faith  for  the  pnrpose  of  Improperly 
influencing  the  court  or  Jury  against  the  de- 
fendants.   Bad  faith  was  not  shown. 

[IS,  14]  4.  The  defendants  objected  to  the 
introduction  of  tlie  articles  of  Incorporation 
of  the  plaintiff,  on  the  gY'ound  that  the  name 
of  the  plaintiff  so  closely  resembled  that  of 
a  pre-existing  corporation,  that  It  would  tend 
to  deceive,  and  that,  therefore,  under  section 
296  of  the  Civil  Code,  the  Secretary  of  State 
should  have  refused  to  (He  said  articles. 
The  court  was  correct  in  overruling  the  ob- 
jection. Whether  or  not  the  state  of  Cal- 
ifornia ooold,  in  a  proper  action,  dissolve  the 
corporation  or  compel  it  to  change  its  name, 
on  the  ground  of  the  misleading  character 
of  its  name,  we  need  not  determine.  The 
evidence  showed  that  the  Secretary  of  State 
had  Issued  the  certificate  of  incorporation. 
It  also  appears  that  thereupon  and  thereaft- 
er the  plaintiff  company  claimed,  in  good 
faith,  to  be  a  legally -organized  corporati(»i 
under  the  law,  and  was  doing  business  as 
snch  under  said  corporate  name^  These 
facts  were  not  disputed.  Under  these  cir- 
cumstances the  plaintiff  must  be  deemed  to 
be,  at  least,  a  de  facto  corporation  claiming 
to  be  a  de  Jure  corporation.  Section  3S8  of 
the  Civil  Code  provides  that: 

"The  due  incorporation  of  any  company  claim- 
ing in  good  faitli  to  be  a  corporation  under  this 
part,  and  doing  business  as  such,  or  its  right 
to  exercise  corporate  powers,  shall  not  be  inquir- 
ed into  collaterally  in  any  private  suit  to  which 
such  de  tacto  corporation  may  be  a  part;:  but 
such  inquiry  may  be  bad  at  the  suit  of  the 
state  on  information  of  the  Attorney  General." 

It  follows  that  the  defendant  had  no  au- 
thority to  interpose  this  objection  to  plain- 
tiff's corporate  existence.  The  state  alone 
could  do  80.  LakesWe  Ditch  Co.  v.  Crane,  80 
Cal.  186,  22  Pac.  76;  Martin  v.  Deets,  102 
Cal.  66,  86  Pac.  368,  41  Am.  St  Rep.  161; 
OrovlUe,  etc.,  Co.  v.  Plnmas  Co.,  37  Cal.  361 ; 
Mokelumne,  etc.,  Ca  v.  Woodbury,  14  Cal. 
426,  73  Am.  Dec.  658;  Los  Angeles  v.  Spires, 
126  Cal.  644,  68  Pac.  1049;  San  Diego  Gas 
Co.  V.  Frame,  137  Cal.  443,  70  Pac.  295. 
There  are  many  other  similar  eases.  The 
case  of  Wall  v.  Mines,  130  Cal.  27,  62  Pac. 
386,  is  not  in  conflict  with  these  decisions. 
There  the  company  had  no  de  fbcto  existence, 
that  Is,  it  was  not  "doing  business  as  such," 
or  "claiming  in  good  faith  to  be  a  corpora- 
tion under  this  part,"  and  therefore  it  did  not 
come  within  the  conditions  prescribed  in  sec- 
tion 358,  aforesaid.  Here  these  conditions  do 
exist,  and  the  section  controls. 

[IB]  6.  Over  the  objection  of  the  defend- 
ants a  number  of  instruments  and  deeds  were 
admitted  purporting  to  convey  to  the  plain- 
tiff the  railroad,  of  which  the  line  over  the 
condemned  land  was  to  be  a  part  and  other 
property  connected  therewith,  and  to  grant 
franchises  to  the  plaintiff  over  other  parts  of 
its  line.  There  was  also  admitted  the  plans 
and  spedflcations  adopted  by  the  plaintiff 
for  work  to  be  done  along  the  line  of  the 
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railroad  and  at  the  terminals  thereof  and 
Judgments  condemning  other  property  along 
the  line  for  the  use  of  plaintiff  in  building 
and  operating  said  railroad.  The  defendants 
had  denied  the  corporate  existence  of  the 
plaintiff.  This  evidence  tended  at  least  to 
show  that  the  plaintiff  was  a  corporation  de 
facto.  The  mere  fact  that  the  plaintiff  had 
introduced  its  articles  of  Incorporation,  as 
aforesaid,  and  that  they  were  sufficient  prima 
fbde  to  show  its  legal  corporate  existence, 
would  not  justify  us  In  holding  that  the  court 
erred  in  admitting  other  evidence  tending  to 
show  the  de  facto  existence  of  the  corpora- 
tion. Such  proof,  for  reasons  above  stated, 
was  necessary. 

[1i]  The  evidence  also  tended  to  show  that 
the  plaintiff  had  planned  a  railroad  system, 
including  a  line  from  Vallejo  to  Sacramento, 
that  the  proposed  route  over  defendant's  land 
was  a  part  of  the  Sacramento  line,  and  that 
in  pursuance  of  the  plan  it  had  constructed 
other  parts  of  the  line  and  obtained  fran- 
chises and  lights  of  way  therefor,  and  that 
It  was  endeavoring  to  complete  the  same. 
These  facts  were  relevant  to  the  question  of 
the  good  faith  of  the  plaintiff  in  proposing 
to  build  its  road  on  the  land  sought  to  be 
acquired.  This  issue  was  presented  by  the 
answer  of  the  defendants,  as  above  stated, 
and  the  record  shows  that  the  case  was  tried 
upon  the  theory  that  the  question  was  in  is- 
sue. We  think  that  it  was  competent  for  the 
defendants,  if  they  were  able  to  do  so,  to 
show  as  a  defense  that  the  plaintiff  did  not 
really  intend  to  build  the  proposed  road,  but 
were  merely  proposing  to  do  so  as  a  means 
whereby  to  acquire  the  land  through  a  con- 
demnation suit  Land  can  only  be  taken  for 
a  public  use  and  if,  in  fact,  the  plaintiff 
claiming  a  right  to  condemn  land  for  a  public 
use  really  Intends  to  devote  It  to  a  private 
use,  this,  if  proven,  would  be  suSldent  to 
defeat  the  action.  Beveridge  v.  Lewis,  137 
Cal.  621,  67  Pac.  1040,  70  Pac.  1083,  59  L.  R. 
A.  581,  02  Am.  St  Rep.  ISa  Having  present- 
ed the  issue,  the  defendants  cannot  be  al- 
lowed to  predicate  error  upon  the  admission 
of  evidence  to  disprove  it 

[17]  The  evidence  was  also  proper  to  be 
considered  upon  the  sharply  contested  ques- 
tion as  to  the  necessity  for  the  taking  of  the 
land  in  controversy.  The  question  whether 
all  of  it  was  necessary  depended  very  much 
upon  the  length  and  character  of  plaintiff's 
road  and  its  probable  future  business.  The 
evidence  objected  to  had  some  bearing  upon 
these  questions.  The  fact  that  it  may  have 
tended  to  prove  the  issue  only  in  a  remote 
degree  does  not  make  it  inadmissible. 

[IS,  191  The  same  reasons  apply  to  the  rul- 
ing of  tlie  court  allowing  the  president  of 
the  plaintiff  to  testify  describing  his  efforts 
to  overcome  the  obstacles  thrown  in  the  way 
of  the  building  of  the  road  by  other  cor- 
Doratlons  and  persons,  and  in  defeating 
the    opposition    to    the   enterprise.     It   all 


tended  to  show  that  the  plaintiff  had  l>een 
and  was  diligently  endeavoring  to  build 
the  portions  of  the  plaintiffs  road  leading  up 
to  the  boundaries  of  the  land  in  question,  and 
it  had  a  direct  bearing  on  the  contention  that 
the  plaintiff  was  seeking  to  acquire  the  laud 
for  other  puriK>se8  than  a  railroad. 

It  may  be  as  claimed,  that  some  of  this 
evidence  would  tend  to  create  or  arouse  prej- 
udice against  the  defendants  in  favor  of  the 
plaintiff  by  creating  a  suspicion  that  other 
railroad  corporations  were  instigating  the  de- 
fense or  obstructing  the  building  of  the  pro- 
posed railroad.  But  it  is  a  well-established 
rule  that  if  evidence  is  properly  admissible 
upon  the  issues  presented,  It  cannot  be  ex- 
cluded because  it  may  have  ulterior  or  col- 
lateral effects  detrimental  to  one  of  the  jtar- 
tiee.  It  is  also  very  apparent  that  much  time 
was  consumed  by  counsel,  both  in  examina- 
tion in  chief  and  on  cross-examination  of  the 
respective  witnesses,  in  inquiries  concern- 
ing minute  details  of  these  various  transac- 
tions and  matters,  and  that  because  so  much 
time  was  devoted  to  this  subject,  the  opposi- 
tion of  other  corporations  was  greatly  em- 
phasized. We  cannot  say,  however,  tliat 
plaintifTs  counsel  were  greater  sinners  in  thla 
respect  than  those  of  the  defendants.  In  any 
event,  it  does  not  constitute  misconduct  suffi- 
cient to  call  for  a  reversal  of  the  Judgment 
In  view  of  the  persistent  and  very  numerous 
objections  made  by  defendants'  counsel  at 
every  stage  of  plaintiff's  cose,  we  cannot  say 
that  the  plaintiff's  counsel  transgressed  the 
bounds  of  propriety  in  making  the  proof  so 
full  and  elaborate. 

[20,  21  ]  6.  It  is  earnestly  contended  that 
the  plaintiff  failed  to  show  any  right  to  con- 
demn any  part  of  the  land  to  be  used  as 
freight  wharves  and  sheds.  The  plaintifTs 
articles  of  incorporation  enumerated,  am<Mig 
its  powers,  the  power  to  build  and  operate 
the  railroad  in  question,  and  for  that  purpose 
to  acquire,  own,  construct  and  use  all  neces- 
sary wharves,  docks,  and  chutes  and  the  land 
required  therefor.  The  proposed  line  of  rail- 
road was  62  miles  long,  extending  from  Val- 
lejo in  Solano  county  to  and  into  the  city  of 
Sacramento.  It  was  to  have  four  branches, 
one  from  tbe  town  of  Fairfield  to  Suisun,  2 
miles  long,  one  from  the  town  ot  Cement  to 
Woodland,  35  miles  long,  one  from  DavisvUle 
to  Woodland,  17  miles  long,  and  one  to  tbe 
town  of  Dixon,  3  miles  long.  The  line  cross- 
ed the  Sacramento  river  at  a  point  opposite 
the  city  of  Sacramento  and  the  bridge  for 
that  purpose  had  its  west  abutment  on  the 
land  sought  to  be  condemned.  The  complaint 
alleged  that  the  land  sought  to  be  taken  was 
necessary  for  the  proposed  road  and,  among 
other  things,  for  freight  wharves  and  sheds 
to  be  used  for  the  said  railroad  purposes. 
The  plat  of  the  land  annexed  to  the  com- 
plaint showed  that  the  strip  of  land  abutting 
on  the  Sacramento  river  Immediately  below 
the  said  bridge  was  to  be  used  for  these 
wharves  and  sheds.    This  strip  was  divided 
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Into  three  parcels  by  passageways  or  spaces 
100  feet  wide  extending  from  the  river  to  the 
railroad  tracks  to  be  laid  along  and  next  to 
the  wharves,  and  the  Jury,  In  answer  to  a 
special  Interrogatory,  found  that  It  was  nec- 
essary for  the  plaintiff  to  take  all  of  these 
parcels  of  land  for  the  said  purposes,  for  the 
said  railroad.  The  findings  of  the  court  are 
to  the  same  effect  The  daUn  is:  First, 
that  the  law  confers  upon  a  railroad  company 
no  right  to  maintain  wharves  as  a  part  of  the 
railroad,  or  for  any  purpose  whatever,  or  to 
condemn  land  for  such  purposes;  and,  sec- 
ondly, that  in  order  to  obtain  such  right,  the 
company  must  first  obtain  a  wharf  franchise, 
in  pursuance  of  sections  528  to  531,  Inclusive, 
of  the  CivU  C!ode,  and  section  2921  of  the 
PollUcal  Code. 

Section  1238  of  the  Code  of  ClvU  Procedure 
authorizes  the  condemnation  of  land  for 
wharves,  docks,  piers,  and  chutes  (subdivision 
4).  Section  466  of  the  Civil  Code  empowers 
every  railroad  company  to  acquire,  "hold  and 
use  all  such  real  estate  and  other  property  as 
may  be  absolutely  necessary  for  the  construc- 
tion and  maintenance  of  such  railroads,  and 
for  all  stations,  depots  and  other  purposes 
necessary  to  successfully  work  and  conduct 
the  business  of  the  road"  (subdivision  3) ;  to 
construct  and  maintain  such  road,  "with  such 
appendages  and  adjuncts  as  may  be  neces- 
sary for  the  convenient  use  of  the  same'" 
(subdivision  4);  "to  erect  and  maintain  all 
necessary  and  convenient  buildings,  stations, 
depots,  fixtures  and  machinery  for  the  accom- 
modation and  use  of  their  passengers,  freight 
and  business"  (subdivision  0);  and  to  acquire 
by  condemnation  the  lands  and  other  property 
"to  be  used  in  the  construction  and  mainte- 
nance of  Its  road,  and  all  necessary  appen- 
dages and  adjuncts"  thereto  (subdivision  7). 

There  can  be  no  doubt  of  the  right  of  the 
plaintiff  to  condemn  land  for  freight  sheds 
to  be  used  for  the  convenient  operation  of 
its  road  in  the  transportation  of  freight 
Such  sheds  would  be  a  necessary  adjunct  to 
the  road  in  carrying  on  the  business  of  the 
transportation  of  freight  thereon.  There  Is 
no  serious  contention  that  this  would  not  be 
so.  We  think  it  is  equally  obvious  that  where 
a  railroad,  intended  for  the  carriage  of 
freight,  extends  to  a  navigable  river  running 
through  a  large  area  of  highly  productive 
land,  and  upon  which  river  there  is  a  heavy 
steamboat  traffic  In  carrying  such  products, 
as  Is  the  case  here,  wharves  for  the  conven- 
ient transfer  of  freight  between  the  cars  up- 
on the  railroad  tracks  and  the  boats  plying 
upon  the  river  may  reasonably  be  said  to  be 
necessary  for  the  convenient  operation  of 
mcb  railroad,  and  a  necessary  appendage  or 
cd'unct  thereto.  See  Central  P.  R.  Co.  v. 
Keldman,  152  Cal.  306,  92  Pac.  840.  Land  for 
such  purpose  is  reasonably  "necessary  to  suc- 
cessfully work  and  conduct  the  business  of 
the  road"  within  the  meaning  of  section  465, 
aforesaid,  and  therefore  by  that  section  the 
railroad  company  la  authorized  to  maintain 


such  wharves  and  to  acquire  by  condemna- 
tion the  land  necessary  for  that  purpose. 

[221  ^The  next  contention  Is  that  It  must 
first  obtain  a  wharf  franchise  and  that  it  has 
failed  to  do  so.  Sections  528  to  531  consti- 
tute title  6,  part  4,  division  1,  of  the  Civil 
Code.  The  Code  distinguishes  this  title  by 
the  subtlUe  "Bridge,  Ferry,  Wharf,  Chute, 
and  Pier  Corporations."  Sectl(Hi  528  declares 
that: 

"No  corporation  must  eonstract,  or  take  tolls 
on,  a  bridge,  ferry,  wharf,  •  •  •  chute,  or 
pier  until  authority  is  granted  therefor  by  the 
supervisors,  or  other  governing  body  having  au- 
thority in  that  behalf." 

Section  029  declares  that  "every  such  cor- 
poration ceases  to  be  a  lx>dy  corporate"  if, 
within  six  months  from  filing  its  articles  of  in- 
corxwratioD,  it  does  not  obtain  such  authority 
from  the  proper  governing  body,  or  if,  with- 
in one  year  thereafter,  it  has  not  commenced 
the  construction  of  the  bridge,  wharf,  chute,  or 
pier,  and  expended  thereon  10  per  cent  of  the 
amount  of  Its  capital  stock,  or  if,  within  three 
years  from  filing  its  articles,  the  said  pro- 
posed structure  is  not  completed.  Section 
530  provides  that  the  "president  and  secre- 
tary of  every  bridge,  ferry,  wharf,  chute,  or 
pier  corporation"  must  annually  make  a  re- 
port to  the  supervisors  or  other  governing 
body  which  granted  its  franchise,  showing 
the  cost  of  construction,  the  moneys  expend- 
ed since  construction,  the  capital  stock  paid 
in,  the  yearly  receipts,  the  dividends  declar- 
ed, the  indebtedness  incurred,  and  such  other 
facts  as  may  be  required  by  such  body.  Sec- 
tion 531  provides  that  if  such  bridge,  ferry, 
wharf,  chute,  or  pier  is  built,  operated,  or 
owned  by  a  natural  person  the  provisions  of 
the  title  are  applicable  to  such  person.  These 
provisions  are  to  be  construed  in  connectiou 
with  title  3,  which  relates  exclusively  to  rail- 
road corporations,  and  in  which  section  465 
is  found,  and  also  in  connection  with  the 
Code  titles  relating  to  other  classes  of  cor- 
porations, and  all  are  to  be  construed  in 
such  a  manner  as  to  make  them  harmonious 
if  such  construction  is  reasonably  apparent 
The  terms  of  the  provisions  of  title  6  show 
that  this  title,  so  far  as  It  applies  to  corpo- 
rations, was  intended  to  apply  only  to  cor- 
porations formed  for  the  purpose  of  carrying 
on  the  business  of  conducting  a  public  bridge, 
ferry,  wharf,  chute,  or  pier,  and  that  they 
were  not  intended  to  have  any  application  to 
corporations  formed  under  title  3  for  the 
purpose  of  constructing  and  operating  a  rail- 
road. The  language  throughout  is  entirely 
consistent  with  the  subtitle,  indicating  its 
exclusive  application  to  corporations  for  the 
particular  purposes  named,  and  is  inconsist- 
ent with  any  other  interpretation.  It  can- 
not reasonably  be  supposed  that  the  Legis- 
lature Intended,  with  respect  to  railroad  com- 
panies, that  they  should,  within  six  months 
aft»  filing  their  articles  of  incorporation, 
obtain  wharf  franchises  from  the  proper  gov- 
erning authority  in  control  of  every  naviga- 
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ble  rlTer  over  which  the  railroad  should  pajss 
and  of  every  terminal  at  tide  water,  and 
cease  to  be  corporations  if  they  failed  to  do 
80.  To  require  this  as  a  condition  of  its  cor- 
porate existence  would  be,  in  practical  <qper- 
atlon,  to  prevent  the  carrying  on  of  any  rail- 
road enterprise.  This  Is  a  strong  indication 
that  no  such  intent  was  contemplated  by  the 
title  referred  to.  This  ooostmction  Is  far- 
ther indicated,  and  Indeed  rendered  almost 
Imperative,  by  a  consideration  of  the  other 
titles  Indnded  In  part  4.  Title  1  contains 
general  provisions  only.  Then  follow  titles 
numbered  from  2  to  22  conaecntlTely,  besides 
two  titles  Interpolated  subseqaent  to  the  orig- 
inal enactment  Each  of  these  titles  relates 
to  particular  dasses  of  corporations  exclu- 
sively. Thus  title  2  relates  to  Insurance  cor- 
porations, title  8  to  railroad  corporations, 
title  4  to  street  railroad  corporations,  title  5 
to  wagon  road  corporations,  title  6  to  bridge, 
ferry,  wharf,  chute,  and  pier  corporations, 
title  7  to  telegraph  and  telephone  corpora- 
tions, title  8  to  water  and  canal  corporations, 
and  so  on  through  the  list  From  this  it  is 
quite  clear  that  title  6  applies  only  to  cor- 
porations organized  for  one  or  more  of  the 
puriwses  Indicated  In  its  subtitle,  that  they 
are  entirely  distinct  from  the  railroad  corpo- 
rations organized  under  title  8,  and  therefore 
that  the  restrictions  and  provisions  of  title  6 
have  no  application  to  raUroad  corporations 
organi2ed  and  operating  under  title  8. 

[23]  Section  2921  of  the  Political  Code  pro- 
vides that  boards  of  supervisory  "may  grant 
to  any  railroad  corporation  authority  to  con- 
struct a  wharf,  or  pier  on  or  in  front  of  any 
lands  owned  by  it"  bordering  on  navigable  wa- 
ter, with  a  license  to  take  tolls  for  the  use 
of  the  same.  It  Is  clear  from  this  language 
that  the  purpose  of  the  section  was  to  give 
authority  to  the  board  of  supervisors  to  grant 
franchises  for  public  wharves  to  be  used  by 
the  public  generally  in  consideration  of  tolls 
to  be  exacted  therefor.  This  Is  not  only  In- 
dicated by  the  language,  but  it  is  further 
emphasized  by  the  subsequent  provision  that 
the  board  may  do  so  when  it  finds  the  use  of 
such  wharf  or  pier  necessary  to  the  exerdae 
of  the  franchise  of  the  railroad  corporation 
for  terminal  purposes.  There  is  nothing  In 
the  language  of  the  section  which  purirarts 
to  prohibit  a  railroad  company  from  con- 
structing and  operating  wharves  for  its  own 
business,  without  authority  from  the  board, 
at  places  where  the  railroad  extends  to  nav- 
igable water  and  where  It  finds  such  wharves 
necessary  for  the  successful  operation  of  its 
road.  It  Is  dear,  we  think,  that  the  section 
was  intended  to  give  the  board  of  supervisors 
discretion  to  grant  an  additional  franchise 
to  such  railroad,  enabling  it  to  carry  on  a 
pnblie  wharf  and  charge  toUs  thereon,  where 
the  board  finds  that  such  public  wharf  Is 
necessary  to  the  railroad  franchise,  and  that 
It  was  not  Intended  to  forbid  the  railroad 
from  maintaining  a  wharf  for  its  own  pur- 


poses without  the  additional  authority  to  b« 
granted  under  this  section  by  the  board  of 
supervisors. 

[24]  The  additional  dalm  is  made  that  the 
use  of  the  land  along  the  river  front  by  the 
plaintiff  for  wharves  as  an  adjunct  to  it» 
railroad  is  forbidden  by  the  clause  of  section 
2,  article  16,  of  the  ConsUtutlon,  declaring 
that  no  corporation  claiming  or  possessing 
the  frontage  of  navigable  water  "shall  be  per- 
mitted to  exclude  the  right  of  way  to  sadk 
water  whenever  It  is  required  for  any  public 
purpose."  The  land  taken  for  wharves  did 
not  belong  to  the  state,  but  to  the  defendants. 
The  wharves  were  to  be  used  for  a  pnblie 
purpose,  else  the  suit  to  condemn  it  would 
not  lie.  Sudi  wharves  would  not  exdnd» 
the  right  of  way  for  a  public  jmrpose,  be- 
cause thdr  use  as  such  would  constitute  on» 
of  the  public  purposes  which  the  constitution- 
al proTlsliHi  was  designed  to  protect  If  a 
more  necessary  public  purpose  should  arise 
for  the  land,  It  could  be  taken  from  the  plain- 
tiff therefor.  Code  Civ.  Proa  {  1241.  This 
sufficiently  answers  the  argument  - 

[2S]  7.  In  Immediate  onmection  with  this 
question  of  wharves  It  Is  proper  to  consider 
an  exertion  to  one  of  the  Instructions.  The 
artldes  of  Incorporation  of  the  plaintiff  con- 
fer upon  it  among  other  things,  power  to 
own  and  operate  steamers  If  necessary,  prop- 
er, or  ctMivenient  for  the  convenient  use,  ac- 
commodation, maintenance,  and  operation  of 
Its  railroad.  Its  right  to  exercise  this  power 
could  not  be  questlcmed  here.  Civ.  Code,  i 
368.  The  court  Instructed  the  Jury  that  a 
railroad  company  had  a  right  to  own  and 
hold  steamers  and  run  them  in  connection 
with  Its  railroad  and  condemn  land  neces- 
sary for  the  accommodation  of  steamers  own- 
ed by  itself  or  other  persons  for  the  delivery 
of  freight  and  passengers  to  and  from  the 
railroad. 

As  an  abstract  proposition  there  may  be 
some  doubt  of  the  power  of  a  oorporatloa 
organized  solely  for  railroad  purposes  to  own 
and  run  steamers.  The  InstrucUon,  for  this 
reason,  may  have  been  too  broad  (Vandall  v. 
South  S.  F.  Ca,  40  Cal.  88),  but  In  view  of 
the  express  power  given  by  the  articles,  as 
above  mentioned,  it  could  not  have  been 
prejndldal  in  the  present  case;  for  the  ar> 
tides  gave  plaintiff  that  power.  It  was  prop- 
er to  take  into  consideration  the  probable 
needs  of  the  plaintiff  to  have  wharves  for  the 
passage  of  freight  and  passengers  to  and 
from  its  cars  and  steamers  upon  the  river. 
In  determining  the  area  necessary  for  such 
wharves. 

[26]  8.  Other  instructions  directed  the  Jury 
that  they  could  allow  such  quantity  of  land 
for  wharves  as  they  should  beUeve  reason- 
ably necessary  to  accommodate  the  future 
business  of  the  road  in  delivering  and  receiv- 
ing freight  to  and  from  its  cars  to  such 
steamers  as  they  bdleved  would  probably  be 
plying  upon  the  river.  These  Instructions 
were  also  objected  to,  and  a  like  ohjectloa 
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was  made  to  all  evidence  as  to  the  probaMl- 
Ity  of  bnslness  from  that  source.  We  think 
the  Instmctions  were  properly  given  and  the 
«Tldence  proi>erly  admitted.  The  objection  Is 
tiased  npom  the  proposition  that  there  Is  no 
allegation  In  the  complaint  that  the  land,  or 
any  part  of  It,  was  needed  for  the  nse  of 
steamers  or  steamer  lines.  Snch  spedflc  al- 
legation was  not  necessary.  There  was  a 
general  allegation  that  the  land  to  be  taken 
was  all  necessary  for  the  proposed  railroad, 
and  there  were  spedflc  allegations  that  cer- 
tain parts  of  the  tract  were  necessary  Tor 
certain  specified  nses  pertaining,  respectively, 
to  the  construction  or  operation  of  the  road. 
Including  freight  wharves  and  sheds.  This, 
■ot  course,  referred  to  the  needs  of  the  plaln- 
tUTs  railroad,  and  not  to  the  needs  of  any 
connecting  railroad  or  of  any  steamers  de- 
Urerlng  or  receiving  freight  to  or  from  its 
cars.  It  was  appropriate  for  the  plaintiff  to 
procure  and  maintain  all  f&cllltles  necessary 
for  the  accommodation  of  its  customers, 
wbether  those  customers  were  freight  produc- 
ers or  public  carriers.  In  support  of  Its 
avennents  the  plaintiff  might  show  that 
■teamers  were,  or  probably  would  be,  plying 
vpon  the  liver,  that  they  would  wish  to  re- 
ceive flielg^t  from  plaintifTs  cars,  or  deliver 
frti^t  to  them,  and  that  it  would  be  reason- 
ably necessary  fi>r  the  conduct  of  said  rail- 
road business  that  the  plaintiff  should  have 
sufficient  wharves  whereon  to  place  such 
goods  temporadly  in  the  course  of  such  de- 
livery, and  by  means  of  which  to  pass  them 
to  and  from  the  cars  and  steamers,  respec- 
tlTely.    We  find  no  error  in  these  mlings. 

127]  9.  On  the  question  of  the  necessity  of 
tbe  taking,  evidence  was  also  admissible  of 
tbe  natnre  of  the  country  through  which  the 
road  would  pass  and  of  the  territory  which 
would  probably  contribute  frdght  and  pas- 
sengers to  the  road  for  carriage,  of  the 
amount  and  diaracter  of  the  products  which 
sndi  territory  would  probably  yield  at  the 
present  time  and  in  Its  probable  future 
growth  and  development,  and  of  the  volume 
of  passenger  traflSc  probable  from  such  terri- 
tory, and,  generally,  of  all  other  facts  that 
would  tend  to  show  the  amount  of  traffic  to 
be  handled  by  the  plaintUTs  railroad  within 
a  reasonable  time  in  the  future.  The  plaln- 
ttff  has  undertaken  to  serve  the  general  pub- 
lic as  a  carrier  of  freight  and  passengers  over 
its  lines.  It  Is  entitled  to  take  the  necessary 
land  to  enable  it  to  perform  its  full  duty  in 
tbat  regard,  both  at  the  present  time  and  in 
tbe  future,  so  far  as  the  present  and  future 
demands  upon  its  fadllties  can  be  determined 
with  reasonable  probability.  It  was  largely 
a  matter  within  the  discretion  of  the  trial 
court  how  far  the  plaintiff  should  be  allow- 
ed to  go  into  minute  details  on  this  subject 
We  perceive  no  abuse  of  discretion  in  its  ac- 
tion. 

These  pr<^io8lttons  cover  many  objections 
to  the  admission  of  evidence.  They  Include 
flie  evidence  of  the  probable  production  of 


factories  and  quarries,  arrangements  with 
connecting  roads  for  freight  and  passenger 
trafDc,  the  feasibility  of  reclaiming  swamp 
and  overflowed  lands  and  thereby  increasing 
their  production,  the  probability  of  such  rec- 
lamation, with  the  means  whereby  it  could 
be  accomplished  and  the  measures  taken  by 
others  for  that  phrpose,  the  needs  from  prob- 
able traffic  to  and  from  the  dty  of  Sacra- 
mento over  plalntUTs  wharves  and  Its  cars, 
the  area  required  for  yardage,  and  compari- 
sons with  the  yards  of  other  similar  railroad 
systems  in  actual  operation,  accompanied 
with  proper  explanations  of  the  differences 
between  the  two  systems,  and  also  of  the 
uses  to  be  made  of  the  spaces  or  passageways 
aforesaid  between  the  wharvea  There  may 
be  other  details  to  which  objection  was  made 
which  come  within  the  same  rule  which  have 
escaped  our  notice  because  of  the  large  num- 
ber of  sudi  objections.  We  need  not  enumer- 
ate them. 

[21]  10.  On  defendants'  cro8B-ezamlnatl<n 
of  Mr.  Gregory,  president  of  the  plalnttfC,  be 
had  testlfled.  In  effect,  that  the  Sacramento 
ft  Woodland  Railroad  Company  had  pro- 
jected a  line  ot  railroad  from  Woodland  to 
Sacramento,  connecting  with  plalntUTs  road 
near  the  bridge  of  the  plaintiff  mi  ttie  land 
In  controversy,  and  that  plaintiff  proposed  to 
receive  the  cars  of  said  company  at  this  said 
connection  and  run  them  from  thence  to  the 
city  of  Sacramento  and  other  places  over 
plaintiff's  line.  Defendants  endeavored  to 
have  him  testify  that  a  part  of  the  land  to 
be  taken  was  to  be  used  by  said  company  as 
its  own  property  and  for  the  construction 
and  operation  of  its  own  road  Instead  of  the 
plaintifTs  road,  but  he  Insisted  that  this  was 
not  true.  In  view  of  this  cross-examination, 
it  was  proper  to  permit  him,  on  re-dlrect  ex- 
amination, to  explain  that  the  Woodland 
Company  was  tiien  constmcting  Its  line,  and 
to  show  that  the  plaintiff's  road  would  ob- 
tain business  from  the  Sacramento  and 
Woodland  Railroad  when  It  was  completed. 

[21,  SI]  11.  Mr.  DoEler,  a  witness  for  plain- 
tiff, testlfled  at  great  length,  the  record  there- 
of covering  254  tyiiewritten  pages.  His  tes- 
timony showed  that  he  was  a  civil  engineer 
by  education  and  occupation;  that  he  had- 
had  some  10  years'  experience  in  the  laying 
out,  construction,  and  operation  ot  interup- 
ban  railroads  in  OalUomla,  that  he  was  fa- 
miliar with  the  effect  of  such  roads  in  build- 
ing up  and  developing  a  new  region  and  In- 
creasing the  traffic  therein  and  in  drawing 
freight  and  passenger  business  from  estab- 
lished lines  of  steam  railroads;  also  that  be 
bad  traveled  over  a  great  part  ot  the  counties 
throagh  which  plaintlfl^s  road  ran,  and  had 
made  Investigations  as  to  the  products  and 
capabilities  of  production  of  said  territory 
and  the  probability  of  shipments  therefrom. 
A  report  of  the  State  Agricultural  Society 
purporting  to  show  the  amount,  in  tons, 
pounds,  or  measures,  of  the  products  of  those 
counties  was  introduced  In  connection  with 
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bis  testimony.  He  was  then  asked  to  state 
his  opinion  as  to  the  proportion  of  these  prod- 
ucts that  would  prooably  be  shipped  over 
the  plaintiff's  road  when  constructed.  The 
court,  over  the  objection  of  defendants,  al- 
lowed him  to  answer.  We  think  his  opinion 
was  admissible.  The  effect  of  electric  roads 
in  the  settlement  and  development  of  the 
country  they  penetrate  and  in  obtaining  traf- 
fic previously  going  to  other  railroads  Is  not 
a  matter  of  common  knowledge.  The  subject 
is  comparatively  new,  and  the  mass  of  the 
people  have  had  no  occasion  to  Inquire  con- 
cerning It  or  become  familiar  with  It  The 
operation  of  railroads  Is  a  business  of  itself, 
and  its  effects  are  not  well  known,  except  by 
those  who  have  actual  experience  and  have 
studied  the  subject  In  connection  therewith. 
Especially  Is  this  true  with  respect  to  Inter- 
nrban  railroads  which  are  the  result  of  re- 
cent inventions.  It  may  well  be  termed  a 
"trade"  within  the  meaning  of  subdivision 
9  of  section  1870  of  the  Code  of  CItII  Pro- 
cedure, allowing  opinion  evidence. 

"Witnesses  who  are  skilled  in  any  science,  art, 
trade  or  occupation,  may  not  only  testify  to 
facts,  but  are  sometimes  permitted  to  give  tbeir 
opinions  as  experts.  This  is  permitted  because 
such  witnesses  are  supposed,  from  tlieir  experi- 
ence and  study,  to  have  peculiar  knowledge  upon 
the  subject  of  inquiry  which  jurors  generally 
have  not.  •  •  •  To  warrant  its  Introduction, 
the  subject  of  the  inquiry  must  be  one  relating 
to  some  trade,  profession,  science,  or  art  in 
which  persons  Instructed  therein,  by  study 
or  experience,  may  be  supposed  to  have  more 
skill  and  knowledge  than  jurors  of  average  in- 
telligence may  be  presnmed  generally  to  have." 
Ferguson  T.  HubbeU,  97  N.  Y.  513,  49  Am.  Rep. 
544:  Young  v.  Johnson,  123  N.  T.  233,  25 
N.  E.  363;  Excelsior,  etc„  Co.  v.  Sweet,  57 
N.  J.  Law,  231,  30  AtL  553.  "When  this  ex- 
perience is  of  such  a  nature  that  it  may  be 
presumed  to  be  within  the  common  experience  of 
all  men  of  common  education,  moving  in  the 
ordinary  walks  of  life,  there  is  no  room  for  the 
evidence  of  opinion;  it  is  for  the  jury  to  draw 
the  inference.  *  *  *  It  is  not  because  a  man 
has  a  reputation  for  superior  sagacity  and  judg- 
ment, and  power  of  reasoning,  that  his  opinion 
is  admissible.  *  *  *  It  is  because  a  man's 
professional  pursuit,  his  peculiar  skill  and 
knowledge  in  eome  department  of  science,  not 
common  to  men  in  general,  enable  him  to  draw 
an  inference,  where  men  of  common  experience, 
after  all  the  facts  proved,  -would  be  left  in 
doubt"  New  England  Glass  Co.  v.  Lovell,  61 
.Mass.  <7  Cush.)  321.  See.  also,  Ellis  v.  Tone, 
58  Cal.  302;  Judson  v.  Giant  Powder  Co.,  107 
Cal.  561,  40  Pac.  1020,  29  L.  R.  A.  718,  48 
Am.  St  Rep.  146;  Greenleaf  v.  Stockton,  etc.; 
Works.  78  Cal.  610,  21  Pac  369;  Rowland  v. 
Oakland,  etc.,  Co.,  110  Cal.  521,  42  Pac.  983; 
Barnum  v.  Bridges,  81  Cal.  607,  22  Pac.  924; 
Chico  Bridge  Co.  v.  Sacramento,  etc.,  Co.,  123 
Cal.  184,  55  Pa&  780. 

The  Jurors  in  the  present  case  could  have 
little  or  no  knowledge  on  this  subject  The 
amount  of  such  business  had  a  direct  bear- 
ing on  the  question  of  the  necessity  of  taking 
the  whole  of  the  land,  a  proposition  which 
the  defendants  stubbornly  contested,  and 
without  aid  from  those  conversant  with  such 
matters  the  court  and  Jury  would  have  been 
left  almost  entirely  to  conjecture.  The  tes- 
timony was  properly  admitted. 


[31]  The  State  Agricultural  Society  Is  a 
state  institution  and  among  its  duties  pre- 
scribed by  law  is  that  of  collecting  informa- 
tion and  statistics  relating  to  the  agricul- 
tural resources  and  material  Interests  of  the 
state  and  making  a  report  of  the  same  to  the 
Governor.  Stats.  1880,  49;  Pol.  Code,  {$ 
332,  705,  2326;  Stats.  1863,  49:  Stats.  1871- 
72,  442.  When  so  ordered  by  the  state  board 
of  examiners,  this  report  must  be  printed  aa 
a  public  document  Pol.  Code,  {  334.  Such 
repojrt  is  an  official  document  and  Is  admis- 
sible in  evidence  as  such.  Code  Civ.  Proc.  f 
1918,  subd.  6;  People  t.  Hagar,  52  Cat  186. 
It  constituted  legal  evidence  of  the  facts 
therein  stated  regarding  the  products  of  the 
state  and  Its  subdivisions,  although,  of 
course,  not  conclusive  thereon.  3  Wigmore 
on  Ev.  1 1671,  subd.  7;  People  v.  WilUams,  64 
Cal.  498,  2  Pac.  393 ;  People  v.  Wang,  92  Cal. 
280,  28  Paa  270.  It  is  not  necessary  to  say 
whether  or  not  judicial  notice  would  be  taken 
of  it,  for  the  portions  of  the  report  relied  on 
were  formally  introduced  In  evidence. 

12.  Many  expressions  have  come  under  our 
observation  In  reading  over  the  evidence 
showing  circumstances  indicating  that  the 
railroad  of  plaintiff,  when  completed,  was  to 
be  operated  by  electricity.  The  fact  could  be 
shown  by  circumstantial  evidence  as  well  as 
direct  The  objections  based  on  the  asser- 
tion that  there  was  no  evidence  of  such  fact 
are  therefore  without  foundation,  and  need 
not  be  further  considered. 

[32]  13.  A  map  prepared  by  the  witness 
Tibbetts,  purporting  to  show  the  land  below 
the  'flood  line  in  the  Sacramento  valley,  was 
admitted  in  evidence  over  the  defendants'  ob- 
jection that  It  was  not  proven  to  be  correct 
or  to  have  been  compiled  from  legal  or  of- 
ficial sources.  Parts  of  thi^  map  had  been 
colored  yellow,  parts  green,  and  parts  red, 
by  the  witness.  He  testified  that  be  was  a 
dvil  engineer,  that  he  had  been  many  times 
up  and  down  the  Sacramento  river,  had  seen 
most  of  the  lands  contiguous  thereto,  was 
familiar  with  all  the  reclaimed  lands  de- 
lineated upon  the  map  and  with  most  of 
those  in  process  of  reclamation  and  suscepti- 
ble of  reclamation  as  marked  thereon,  that 
in  a  general  way  he  was  familiar  with  the 
country  lying  along  the  Sacramento  river, 
and  had  been  over  it  many  times,  that  the 
map  on  which  the  colors  were  displayed  was 
a  printed  map  issued  by  a  firm  in  San  Fran- 
cisco, and  that  aside  from  the  coloring,  it 
was  an  accurate  map  of  the  lands  lying  along 
the  river  so  far  as  be  knew;  that  be  had 
been  the  engineer  for  a  number  of  railroad 
and  other  corporations,  having  headquarters 
in  Sacramento  for  some  years;  that  studies 
had  been  in  process  for  a  year  or  more  in  his 
office  to  determine  the  amount  of  land  re- 
claimed, being  reclaimed,  and  capable  of 
reclamation,  respectively ;  that  the  data  be 
had  put  on  the  map  was  based  partly  on  per- 
sonal observation,  partly  on  data  gathered 
by  surveying  parties  under  bis  immediate 
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direction,  and  par^y  on  a  compilation  from 
various  reliable  sources;  and  that  he  had 
been  over  most  of  the  land  personally.  He 
then  testified  that  the  part  in  yellow  correct- 
ly showed  the  reclaimed  land,  that  not  all 
of  It  was  compiled  from  his  personal  obser- 
ration,  bat  that  the  part  not  so  prepared  was 
made  from  the  most  accurate  sources  of  in- 
formation be  eonld  get,  and  that  he  could 
point  out  the  parts  that  had  come  under  his 
personal  observation;  that  all  of  many  rec- 
lamation districts  and  some  portions  of  every 
distrtet  bad  been  seen  by  him ;  that  he  had 
been  over  every  one  of  the  tracts  in  green 
representing  the  land  then  being  reclaimed, 
and  that  they  correctly  showed  such  land ; 
that  the  red  parts  showed  the  unreclaimed 
\aad  subject  to  overflow;  that  he  had  de- 
lineated the  outline  of  lands  subject  to  over- 
flow in  large  part  from  original  surveys,  in 
large  part  from  observation,  and  the  balance 
from  data  from  the  principal  reports  bearing 
upon  the  reclamation  in  the  Sacramento  val- 
ley. He  then  stated  that  from  his  own  ob- 
•HTatlon  and  surveys  he  could  state  that  all 
land  marked  as  susceptible  of  reclamation, 
bnt  not  reclaimed,  except  12S,000  acres,  was 
susceptible  of  reclamation.  He  was  not  ask- 
ed to  point  out  the  parts  of  the  reclaimed 
land  that  had  come  under  his  personal  ob- 
servation. Bnt  on  cross-examination,  it  ap- 
peared that  he  bad  nsed  ofiBclal  governmental 
reports  in  compiling  the  map,  and  that  he 
was  very  familiar  with  the  condition  of  the 
country  shown  on  the  map.  Taking  his  evi- 
dence as  a  whole,  we  are  of  the  opinion  that 
a  sufficient  foundation  was  laid  to  qualify 
Oie  witness  to  state  approximately  the  re- 
spective areas  of  reclaimed  and  unreclaimed 
land  and  for  the  introduction  of  the  map 
for  the  information  of  the  court  and  Jury. 
The  evidence  had  some  bearing  upon  the 
question  oi  the  future  business  of  the  road 
and  the  necessity  for  the  proposed  taking. 
It  was  not  a  subject  upon  which  accurate 
and  precise  information  or  evidence  could 
easily  be  produced,  and  for  the  purpose  of 
the  case  an  approximate  estimate  of  the  re- 
flective areas  of  the  different  kinds  of  land 
was  all  that  the  law  would  require  to  be 
«bown.  It  was  within  the  discretion  of  the 
court  to  allow  the  evidence,  although  its 
bearing  on  the  question  at  issue  was  some- 
what remote. 

[33]  14.  The  witnesses  Jubb  and  Hecke 
were  properly  permitted  to  testify  to  the  ap- 
proximate quantity  of  freight  handled  at 
Sacramento.  They  based  their  estimates  on 
investigations  they  had  made  by  Inquiries 
of  shippers  and  others  engaged  in  the  freight- 
ing business,  on  the  testimony  of  other  wit- 
nesses in  the  case,  and  on  the  reports  of 
United  States  engineers  appointed  to  inves- 
tigate the  subject  and  ascertain  the  advisa- 
bility of  reclamation  works  by  the  federal 
government  As  we  will  presently  show,  the 
question  of  the  qualifications  of  a  witness  to 
testify  to  bis  opinion  on  such  subjects  is  a 


matter  largely  within  the  discretion  of  the 
court.  The  facts  shown  should  not  be  proven 
in  detail  by  calling  on  the  producers  and 
shippers  engaged  In  the  trade  at  Sacramento, 
without  prolonging  the  trial'to  an  unreasona- 
ble length.  In  any  event,  an  approximate 
estimate  was  all  that  could  or  need  have 
been  procured.  We  think,  therefore,  that  the 
opinion  of  these  witnesses,  after  the  investi- 
gation they  had  made,  was  proper  evidence 
of  the  facts  which  the  court  and  Jury  would 
be  called  upon  to  review  in  determining  the 
question  of  necessity.  Its  bearing  on  the 
question  was  remote,  but  as  it  had.  some 
tendency  to  show  the  necessity,  it  was  admis- 
sible for  that  purpose,  though  of  small  con- 
sequence. 

[34]  15.  The  court  did  not  «rr  in  admitting  ' 
in  evidence  the  report  of  J.  G.  White  &  Co., 
made  to  the  plaintiff  company.  The  objection 
appears  to  be  based  on  the  fact  that  it  con- 
tained statements  of  the  probable  tonnage  of 
freight  coming  from  the  counties  through 
which  the  plaintiff  road  will  run.  It  ap- 
pears, however,  that  it  was  not  offered  to 
show  those  facts  but  for  a  limited  purpose. 
Wallace,  the  engineer  who  laid  out  the  plan 
of  tracks  and  other  structures  to  be  placed 
by  plaintiff  on  the  land  In  controversy  for  the 
operation  of  its  road  and  upon  which  the 
plaintiff  based  its  claim  to  condemn  the  land, 
testified  to  the  various  uses  to  which  the  sev- 
eral tracts  comprised  in  the  land  were  to  be 
puL  On  cross-eitamlnation  by  defendants,  he 
stated  that  this  report  was  furnished  him  by 
plaintiff  to  use  in  fixing  the  quantity  of 
land  necessary  for  a  terminal  for  the  rail- 
road at  that  place  and  in  laying  it  out,  and 
that  be  used  the  same  in  estimating  the 
structures  and  qxiantity  of  land  that  would 
probably  be  required,  and  made  his  plan  ac- 
cordingly. The  general  purpose  of  the  cross- 
examination  appeared  to  be  to  show  that  he 
had  made  the  plans  larger  than  necessary, 
so  as  to  occupy  more  ground  than  the  road 
would  use.  On  redirect  examination  the  re- 
I)ort  was  admitted  In  evidence  in  explanation 
of  the  witness*  previous  testimony.  It  was 
competent  for  that  purpose,  though  unimpor- 
tant in  its  bearing  on  the  case.  It  would  be 
Incompetent  as  evidence  of  the  tonnage  of 
freight,  but  we  do  not  understand  that  it 
was  offered  as  evidence  of  those  facts.  On 
the  contrary,  It  was  explicitly  stated  that  it 
was  offered  only  to  explain  why  it  was  that 
Wallace  had  fixed  upon  the  land  sought  to 
be  condemned  as  the  area  of  land  necessary 
for  the  plalntUTs  use. 

[3S-37]  16.  A  number  of  persons  called  as 
witnesses  for  plaintiff  were  allowed  to  give 
opinions  as  to  the  value  of  the  property,  aft- 
er an  examination  to  disclose  their  qualifi- 
cations to  give  such  oplqlon.  To  this  ruling 
defendants  excepted.  One  Johnson  was  call- 
ed as  a  witness  for  the  defendants  on  the 
same  subject.  He  was  examined  concerning 
his  qualifications,  ^nd  the  court  thereupon 
refused  to  allow  him  to  give  bis  opinion.    To 
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this  rnllns  also  defendants  excepted.  It  Is 
claimed  that  his  testimony  as  to  bis  qualifica- 
tions was  not  diaterially  different  from  those 
of  the  aforesaid  witnesses  for  the  plaintiff, 
and  that  one  or  the  other  of  the  rulings  must 
necessarily  be  erroneous. 

The  question  whether  or  not  a  witness  is 
qualified  to  give  bis  (pinion,  as  evidence 
upon  a  matter  in  issue,  Is  submitted  to  the 
trial  Judge  in  the  first  Instance,  and  is  to  be 
determined  by  him  before  such  opinion  may 
be  given.  Falrbank  ▼.  Hngbson,  S8  CaL  814. 
It  Is,  In  Itself,  In  the  nature  of  a  trial  of  a 
question  of  fact,  by  evidence  addressed  to  the 
Judge '  alone,  and,  as-  In  other  decisions  on 
questions  of  fact  by  a  trial  court,  his  ruling 
thereon  is  a  matter  of  discretion,  and  wUl 
not  be  overturned  on  appeal  unless  there 
was  an  actual  want  of  evidence  to  support  It 
or  a  clear  abuse  of  discretion  In  ruling  upon 
the  evidence  given  on  the  subject  Howland 
T.  Oakland,  etc,  Co.,  supra,  110  CaL  621,  42 
Paa  983;  Mabry  v.  Randolph,  7  CaL  App. 
427,  94  Pac.  403.  If  there  is  any  substantial 
evidence  to  sustain  the  ruling,  tixe  exception 
thereto  will  be  disallowed.  Oonness  v.  Com- 
monwealth, 184  Mass.  644,  69  N.  E.  341; 
Klous  v.  Commonwealth,  188  Mass.  162,  74 
N.  B.  SSO ;  Omaha,  etc.,  Co.  t.  Douglas  Coun- 
ty, 62  Neb.  7,  86  N.  W.  936;  1  Wigmore  on 
Ev.  f  660;  1  Or.  on  Ev.  (16th  Ed.)  (  430f; 
2  Elliott  on  Ev.  li  1036,  1037;  17  Cyc.  31. 
The  witness  Johnson  had  less  knowl«Ige  of 
values  than  the  witnesses  testifying  for  the 
plaintiff.  He  had  no  actual  knowledge  of 
any  sales  of  land  on  the  Yolo  side  of  the 
Sacramento  river.  Until  two  years  before 
the  trial  he  had  lived  on  a  ranch  five  miles 
north  of  Sacramento.  He  had  never  been  on 
the  land  except  during  a  flood  a  few  months 
before  the  trial.  At  most  he  had  only  such 
general  knowledge  of  the  subject  as  any  or- 
dinary dtlzea  of  Sacramento  might  have. 
It  may  be  admitted  that  If  the  court  had  de- 
cided the  other  way  the  decision  would,  in 
like  manner,  be  sustained,  but  we  must  sus- 
tain the  decision  unless  an  abuse  of  discre- 
tion appears,  and  we  cannot  say  that  it  is 
here  shown.  It  does  not  appear  that  quali- 
fied witnesses  on  the  subject  were  at  all  dif- 
ficult to  obtain.  Before  this  vrltness  was 
called  the  defendants  had  already  called  sev- 
en witnesses  who  had  testified  on  the  subject 
of  value.  Hence,  even  if  the  ruling  had  been 
dearly  erroneous,  we  cannot  say  that  It  was 
sufficiently  prejudicial  to  warrant  a  reversaL 

The  foregoing  comprise  a  small  proportion 
of  the  exceptions  taken  to  the  rulings  during 
the  trial,  and  mentioned  in  fippellants'  briefs. 
Those  not  here  noticed  are  either  covered  by 
what  has  been  said,  or  they  are  so  trivial  as 
to  require  no  mention. 

[38]  17.  Objection  is  made  to  an  Instruc- 
tion stating  that,  as  the  power  of  eminent 
domain  is  necessary  for  the  public  good: 

"It  would  be  UDJast  to  the  pnblie  that  the 
plaintiff  sboald  be  requir^  to  pay  the  owner 
■lore  than  a  fair  indemnity  for  the  loss  he  sus- 


tains by  the  appropriation  of  lib  property  for 
the  general  Kood.  On  the  other  hand,  the  owner 
being  compelled  to  part  with  his  property, 
wheUier  he  desires  to  sell  or  not<  the  law  allows 
him  just  compensation  therefor." 

The  criticism  of  this  instruction  Is  that  It 
is  argumentative.  The  proposition  stated  in 
the  Instruction  Is  correct,  and  we  see  no  ob- 
jection to  the  Jury  being  so  Informed.  It 
was  not  Improper  to  instruct  the  Jury  that 
ttiey  should  allow  the  owner  at  the  land  Just 
compensation  and  that  the  public  interest  de- 
manded that  he  should  receive  no  more. 
This  was  the  substance  of  the  Instruction. 

[39]  The  next  objection  la  to  an  Instroc- 
tlom  regarding  opinion  evidence.  It  directed 
the  Jury  to  weigh  the  testimony  of  witnesses 
giving  opinions  as  to  value — 
"by  reference  to  the  whole  situatioa  of  tiie  prop- 
erty and  its  surroundings,  and  all  the  surround- 
ing circumstanceB,  and  by  applyteg  to  it  your 
own  experience  and  knowledge.  WhQe  you  can- 
not act  in  any  case  upon  particular  facts  ma- 
terial to  its  disposition  resting  in  your  private 
knowledge,  but  should  be  governed  by  the  evi- 
dence adduced,  you  may  and  should  judge  of 
the  weight  and  force  of  the  evidence  upon  your 
own  general  knowledge  of  the  subject  of  the  in- 
quiry." 

It  la  aisued  that  this  would  lead  the  Jury 
to  fix  the  value  of  the  land  by  their  own 
knowledge  of  the  subject  irreq>ectlve  of  the 
evidence  in  the  case.  The  Jury  were  many 
times  instructed  that  they  must  determine 
the  tacts  in  the  case  in  accordance  with  and 
upon  the  evidence.  The  instruction  quoted 
forbids  them  from  acting  on  jiartlcular  facts 
resting  in  their  own  knowledge.  It  is  evi- 
dent from  the  other  InstmctlonB  referred  to 
that  this  instruction  as  a  whole  could  rea- 
sonably be  understood  to  mean  nothing  more 
than  that  it  was  that  knowledge  and  experi- 
ence which  the  Jurors  had  in  common  with 
men  in  general  that  they  were  to  apply  In 
weighing  the  evidence.  This  propoaltlbn  is 
conceded  to  be  correct 

[4(]  There  was  no  error  in  Instructing  the 
Jury  that  in  determining  the  questions  of 
necessity  they  should  take  into  consideration 
the  character  of  the  business  proposed  to  be 
done  by  plaintiff's  railroad  and  the  manner 
of  doing  it  and  the  future  needs  of  the  com- 
munities which  the  plaintiff  would  serve, 
and  that  in  so  doing  they  could  consider  the 
number  of  i>ersons  to  be  served  by  the  plain- 
tiff and  its  road.  All  these  things  had  a  di- 
rect bearing  upon  the  probable  area  required 
by  the  plaintiff  for  its  terminal  at  Sacra- 
mento. 

[41]  The  appellants  complain  of  certain  in- 
structions which,  it  Is  contended,  directed  the 
Jury  that  In  determining  the  question  of 
necessity,  they  should  consider  that  plaintiff 
was  entitled  to  take  a  strip  166  feet  wide 
across  the  land  solely  for  the  purpose  of 
placing  its  main  tracks  and  necessary  side 
tracks  thereon,  although  they  should  find 
that  the  entire  width  was  not  required  for 
such  tracks,  and  that  for  other  purposes,  the 
adjuncts  and  appendages,  they  could  allow 
the  additional  land  necessary,  without  re- 
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qnlilng  plaintiff  to  use  any  of  the  said  st^p 
for  soon  other  purposes,  althongh  they  might 
believe  that  It  could  do  so  without  Injury  to 
ita  business.  The  most  that  can  be  said  in 
faror  of  this  objection  la  that  the  Instruc- 
tions, considered  together,  are  not  entirely 
dear.  One  of  them  expressly  declares  that 
the  plaintiff  Is  entitled  to  a  16&-foot  strip, 
"If  necessary  for  Its  right  of  way."  We  do 
not  think  the  Instructions  need  be  construed, 
as  the  appellant  claims  and  as  the  court  It- 
self, after  several  weeks  of  consideration, 
fonnd  that  the  strip  was  reciulred  for  the 
main  line  and  necessary  side  tracks,  the  er- 
ror, even  if  the  Instruction  had  been  dear 
to  the  effect  asserted,  would  not  Justify  a 
reversal  of  the  Judgment.  The  latter  proposi- 
tion applies  to  other  instructions,  which  we 
do  not  expressly  mention,  on  the  subject  of 
necessity  for  the  taking.  But  we  are  not  to 
be  understood  to  say  that  they  are  in  fact 
erroneous.  Some  of  them  may  be  ambiguous, 
but  we  do  not  think  they  were  misleading  to 
tbejniy. 

[42, 4>]  18l  nie  action  was  commenced  and 
the  sonunons  issued  on  May  6, 1810.  In  this 
connection  the  oonrt  instructed  the  Jury  that 
In  determining  the  compensation  to  be  given 
the  defendant,  they  must  consider  the  value 
of  the  land  as  It  was  at  the  date  of  the  com- 
mencement of  the  action.  This  was  in  exact 
accordance  with  the  provisions  of  section 
1248  of  the  C!ode  of  Clyll  Procedure  as  the 
section  stood  at  the  time  the  action  was 
began.  It  then  provided  that,  for  the  pur- 
pose of  asserting  the  compensation,  the  right 
should  be  deemed  to  accrue  at  the  date  of 
the  Bommons,  and  that  the  actual  value  of 
the  priveity  at  that  date  should  be  taken 
as  the  measure  of  compensation.  After- 
wards, by  an  amendment  taking  effect  June 
9,  1911  (St  19U,  p.  842)  the  following  Clause 
was  added  to  the  section: 

"Provided,  that  in  any  action  in  which  the 
issue  is  not  tried  within  one  year  after  the  date 
of  commencement  of  the  action,  unless  the  de- 
lay is  caused  by  tlie  defendant,  the  compensation 
and  damages  shall  be  deemed  to  have  accrued  at 
tiie  date  of  the  trial.  Nothing  in  this  section 
contained  shall  be  construed  or  held  to  aSect 
pending  litigation.'' 

If  the  last  sentence  of  this  proviso  Is  to  he 
given  effect,  the  amendment  does  not  apply 
to  the  case  at  bar,  inasmuch  as  it  was  pend- 
ing at  the  time  the  amendment  was  enacted. 
The  argument  on  this  point  is  that  the  pro- 
vision Is  unconstitutional  because,  if  allowed 
to  be  effective.  It  would  constitute  class  leg- 
islation; that  persons  whose  property  was 
taken  by  actions  begun  before  the  amend- 
ment would  have  the  compensation  fixed  by 
the  value  at  the  time  the  action  was  begun, 
whereas  those  whose  property  was  taken  by 


actions  begun  after  the  amendment  would 
come  imder  the  proviso,  if  the  case  was  not 
tried  within  one  year  after  its  commence- 
ment We  think  this  argument  is  without 
merit.  The  fact  that  cases  were  pending  at 
the  time  the  amendment  was  enacted,  con- 
cerning which  rights  may  have  accrued  or 
negotiations  may  have  been  in  progress,  suf- 
ficiently distinguishes  such  cases  as  a  sepa- 
rate class,  entitled  to  different  provisions 
from  those  prevailing  In  actions'  to  be  begun 
thereafter.  Gridley  v.  Fellows,  166  Cal.  768, 
138  Pac.  865.  Furthermore,  there  is  nothing 
in  the  record  to  show  whether  or  not  the  de- 
lay in  the  trial  was  caused  by  the  defendant 
Since  it  was  Incumbent  upon  the  appellant  to 
show  error  by  the  record,  the  presumption 
must  be  that  the  delay  was  caused  by  the  de- 
fendant, and  that  the  action  of  the  court  be- 
low was  proper  under  the  circumstances  then 
appearing.  If  we  concede  that  the  provision 
is  to  be  taken  as  valid.  If  it  is  invalid,  then 
the  entire  proviso  on  that  subject  must  be 
eliminated  and  the  section  would  stand  as  It 
was  before  the  amendment  In  either  case, 
the  Instruction  would  be  correct 

[44]  is.  For  the  right  of  way  for  main 
tracks  and  the  necessary  side  tracks  and 
other  tracks  for  chutes,  yards  and  storage 
purposes,  the  Judgment  gives  the  plaintiff 
only  an  easement  in  the  land.  For  that  part 
of  the  land  to  be  used  for  a  storehouse,  a 
blacksmith  shop,  a  machine  shop,  wharves, 
offices,  and  other  purposes  requiring  the  con- 
struction of  substantial  buildings  thereon,  a 
fee-simple  estate  was  condemned.  We.  per- 
ceive no  error  in  this.  Section  1239  of  the 
Code  of  Civil  Procedure  provides  that  a  fee 
may  be  taken  when  land  is  condemned  for  a 
public  use  requiring  the  erection  of  "perma- 
nent buildings"  thereon.  The  structures  nec- 
essary for  the  purposes  thus  designated 
would  be  of  as  permanent  a  character  as 
buildings  for  any  ordinary  use,  and  we  think 
they  are  "permanent  buildings"  within  the 
meaning  of  that  section. 

The  purported  Judgment  of  Mafth  23, 1912, 
Is  declared  a  nullity,  but  appellants  do  not 
recover  costs  on  appeal  on  account  thereof. 
The  Judgments  of  April  18,  1912,  and  of 
April  29, 1912,  are  affirmed. 

We  concur:  AMOELLOTTI,  G.  3.;  HBN- 
SHAW,  J.;  LOBIOAN,  J.;  MBLVIN,  J.; 
LBNNON,  J.,  pro  tem. 

NoTB.— Justilce  SLOSS  b^ng  disqualified, 
Justice  liENMON,  the  presiding  Justice  of  the 
District  Court  of  Appeial  for  the  First  Appel- 
late District  partldpates  herein  pro  tempore, 
pursuant  to  section  4,  art  6,  of  the  Constitn- 
tlon. 
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(26  C(Ll.  A.  274) 

SAN  JOAQUIN  &  KINGS  RIVER  CANAL  4 

IRRIGATION  CO.,  Inc.,  v.  JAMES  J. 

STEVINSON.    (C5v.  1260.) 

(District  Court  of  Appeal,  Tiiird  District,  Cali- 
fornia. Jan.  9,  1915.  Reliearing  Denied  Feb. 
8,  1915.  Denied  by  Supreme  Court  Match  8, 
1915.) 

1.  Appeal  and  Esbob  ^=s>1195— Law  of  the 
Case. 

A  decision  of  the  Supreme  Court  ia  the 
law  of  the  case  on  a  subsequent  trial,  unless 
there  is  a  different  state  of  facts  or  a  material 
conflict  as  to  the  extent  the  decision  ma7  be  con- 
clusive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  $  4661-4665 ;    Dec.  Dig.  «=> 

2.  Statutes     «=»211— Constbuction— Hbad- 

N0TE8. 

The  conrt,  in  construing  sections  of  the 
Code,  ma;  consider  the  headnotes  of  the  sections 
as  a  part  thereof  to  ascertain  the  legislative 
will. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  288;    Dec.  Dig.  <S=»211.] 

3.  Eminent  Domain  «=>195— Acquisition  of 
Water   Rioht»—Bvidbncbi— Admissibility. 

In  proceedings  to  condemn  a  right  to  divert 
water  of  a  stream  as  against  riparian 'lands  of 
defendant,  evidence  of  defendant's  scheme  of 
prospective  reclamation  and  irrigation  of  its 
lands  and  evidence  of  damage  to  other  lands 
than  those  described  in  the  complaint,  was  in- 
admissible, where  the  issue  tendered  by  the 
complaint  Involved  merely  the  riparian  right 
of  the  lands  described  therein,  though  defendant 
could  show  any  damage  to  other  lands  by  the 
diversion. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  524;    Dec.  Dig.  «=>195.] 

4.  Eminent  Domain  ®=>222— Evidence — In- 
btbuctions — Misleading  Instbuctions. 

Where,  in  proceedings  to  condemn  right  to 
divert  500  second  feet  of  water  of  a  river  as 
against  described  riparian  lands  of  defendant 
there  was  evidence  that  plaintiff  bad,  for  many 
years,  been  taking  and  diverting  the  auagtity  of 
water  sought  to  be  taken,  and  had  thereby  ac- 
quired the  right  to  the  quantity  of  water 
against  every  one  except  defendant,  an  Instruc- 
tion that  by  diverting  a  greater  quantity  of  wa- 
ter than  760  cubic  feet  per  second  plaintiff  could 
acquire  no  right  against  the  lands  of  defendant, 
but  plaintiff  could  acquire,  as  against  other  ri- 
parian owners,  the  rights  by  prescription  to 
take  such  excess  of  water,  and  if  plaintiff  ac- 
quired the  rights  of  the  other  riparian  owners 
by  prescription,  defendant  bad  a  right  to  use 
the  entire  flow  of  the  river  in  excess  of  the  760 
cubic  feet  per  second,  without  regard  to  the 
rights  of  those  riparian  owners  whose  rights 
had  been  acquired  by  prescription,'  was  mis- 
leading because  capable  of  being  applied  to  all 
the  water  of  the  stream  except  the  700  feet, 
which  would  imply  that  If  plaintiff  acquired 
a  prescriptive  right  to  500  feet  of  water  as 
against  riparian  owners  except  defendant,  the 
latter  had  a  right  to  all  the  balance  of  the  river, 
without  regard  to  the  claim  of  any  other  ripari- 
an owner,  and  thereby  tending  to  increase  the 
compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S(  662-567;  Dec.  Dig.  «=» 
222.] 

,  Appeal  from  Superior  Court,  Merced  Coun- 
ty ;   E.  N.  Rector,  Judge. 

Proceeding  by  the  San  Joaquin  &  Kings 
River  Canal   &  Irrigation  Company,  to  ac- 


quire the  right  to  divert  water  of  a  river  as 
against  riparian  lands  of  James  3.  Stevin- 
son,  a  corporation.  From  a  Judgment  enter- 
ed on  the  verdict  of  the  Jury,  plaintiff  ap- 
peals. Reversed. 
See,  also,  165  Cal.  540,  132  Pac.  1021. 

Frank  H.  Short,  of  Fresno,  F.  G.  Ostrand- 
er,  of  Merced,  and  Edward  F.  Treadwell,  of 
San  Francisco,  for  appellant  J.  C.  Campbell, 
of  San  Francisco,  and  James  F.  Peck,  of 
Oakland,  for  respondent. 

BURNETT,  J.  The  proceeding  was  in  em- 
inent domain  to  acquire  the  right  to  divert 
500  second  feet  of  water  of  the  San  Joaquin 
river  as  against  certain  described  riparian 
lands  of  defendant  On  the  first  trial  it  was 
held  that  the  use  shown  was  not  a  public  use. 
and  a  nonsuit  was  granted,  but  the  Judg- 
ment was  reversed  by  the  Supreme  Court. 
164  Cal.  221,  128  Pa&  924.  The  court  below 
also  allowed  litigation  of  certain  rights  to 
the  waters  of  the  San  Joaquin  other  than  the 
riparian  right  sought  to  be  condemned,  and 
this  was  likewise  held  by  the  Supreme  Court 
to  be  improper.  On  the  second  trial  tlie 
court  submitted  to  the  Jury  the  question 
whether  the  use  was  a  public  use,  and  also 
whether  the  property  was  necessary  to  such 
use.  As  to  the  former  the  Jury  disagreed,  but 
found  for  the  defendant  on  the  question  of 
necessity.  While  the  trial  court  struck  out 
the  answers  held  improper  by  the  Supreme 
Court,  it  is  claimed  by  appellant  that  it  al- 
lowed one  of  the  defendants  to  file  an  amend- 
ed answer,  setting  up  substantially  the  same 
matter — ^that  is,  alleged  riparian  rights  of 
lands  other  than  those  described  in  the  com- 
plaint, and  allowed  proof  thereof  on  the 
trial.  The  appeal  is  from  the  Judgment  en- 
tered on  the  verdict  of  the  Jury. 

Many  of  the  points  urged  by  appellant  In 
its  opening  brief  are  unnoticed  by  respond- 
ent upon  the  theory  that  they  are  immaterisl 
by  virtue  of  the  fact  that  the  finding  as  to 
necessity  is  supported  by  the  evidence.  At 
least  some  of  these  questions,  however,  quite 
probably  affected  the  Jury  in  its  determina- 
tion tliat  no  necessity  existed  for  the  con- 
demnation, and  for  that  reason,  if  for  no 
other,  they  deserve  consideration.  For  In- 
stance, the  relation  of  the  question  of  "pub- 
lic use"  to  that  of  "necessity"  is  aptly  sug- 
gested by  appellant  as  follows: 

"If  the  jury  or  any  member  thereof  was  of 
the  opinion  that  the  use  in  question  was  not  a 
public  use,  it  would  certainly  vote  that  the 
taking  of  the  property  was  not  necessary  for  a 
public  use,  and  counsel  on  the  argument  admit- 
ted that  since  the  jury  disagreed  on  the  question 
as  to  whether  or  not  the  use  was  a  public  use, 
some  of  the  jurors  at  least  who  constituted  the 
nine  who  concurred  in  the  verdict  that  it  was 
not  necessary  for  a  public  use  must  have  been 
of  the  opinion  that  it  was  not  in  fact  a  public 
use." 

But,  on  the  former  appeal,  it  was  said  bj 
the  Supreme  Court: 


^EsFor  other  casas  sea  same  topi?  and  KBT-NVHBICR  Is  all  Ksy-Numbarsd  DigMts  and  IndszM 
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"The  proof  shows  that  the  plaintiff  proposes 
to  distribute  the  water  generally  to  the  inhabi- 
tnnts  of  a  very  large  area  of  the  three  coanties 
mentioned  chiefly  for  the  irrigation  of  their 
landB,  and  also  for  dotnestic  uses  and  for  the 
watering  of  stock,  and  Incidentally  to  some 
towns  and  villages  which  have  grown  up  along 
the  routes  of  its  canals.  It  ia  one  of  the  largest 
irrigation  enterprises  in  the  state,  and  serves 
water  to  over  150,000  acres  of  land.  We  think 
the  use  it  proposes  to  make  of  this  water  ia 
one  for  which  it  is  authorized  to  exercise  tlie 
right  of  eminent  domain  under  section  1238" 
of  the  Code  of  Civil  Procedure. 

[1]  The  foregoing  declaration  of  the  Su- 
preme  Court  applies  with  equal  force  to  the 
facts  revealed  on  the  second  trial.  Aa  to 
the  public  character  of  the  use,  therefore,  the 
law  was  settled  by  said  decision,  and  the  low- 
er court  should  have  so  held  and  declared. 
Of  course,  If  a  different  state  of  facts  had 
been  shown  or  if  there  had  been  a  substantial 
or  material  conflict  as  to  the  purpose  and  ex- 
tent ot  said  nse,  the  said  decision  might  not 
be  conclusive,  but  we  do  not  so  read  the  rec- 
ord. 

[2]  Indeed  the  statute  seems  to  contem- 
plate that  the  question  as  to  whether  the  use 
Is  a  "public  use"  Is  one  for  the  court  and  not 
for  the  Jury.  The  headnote  of  section  1241 
of  the  Code  of  Civil  Procedure  Is:  "Facta 
necessary  to  be  found  by  court  before  con- 
demnation." Among  the  facts  therein  stated 
la:  "1.  That  the  use  to  wUcb  it  is  to  be  ap- 
plied la  a  use  authorized  by  law."  Section 
1248,  however,  provides  that  "the  court,  jury 
or  referee"  must  assess  the  damages.  These 
headnotes  are  a  part  of  the  law,  and  should 
be  consulted  in  interpreting  the  wlU  of  the 
Legislature.  Barnes  v.  Jones,  61  Cel.  .303; 
Sharon  t.  Sharon,  76  C&l.  16,  16  Pac.  346^ 

Tlie  weight  of  authority  also  seems  to  be 
in  favor  of  the  position  that  this  question  is 
to  be  determined  by  the  court  and  not  by  the 
Jury.  In  St  Joseph  Terminal  Co.  v.  Ry,  Co., 
W  Mo.  535,  6  S.  W.  691,  it  U  said: 

"It  is  open  to  the  trial  court,  in  these  proceed- 
ings, to  condemn  property  for  public  use,  to  de- 
termine whether  the  use  sought  to  be  made  of 
the  property  is  really  a  public  use." 

Other  cases  to  the  same  effect  from  various 
states  are  dted  by  appellant. 

Our  statute  defines,  or  at  least  catalogues, 
the  various  public  uses  for  which  the  privi- 
lege of  eminent  domain  may  be  exercised,  and 
whether  the  facts  disclosed  by  the  evidence 
bring  the  case  within  any  of  these  enumer- 
ated uses  would  seem  to  be  a  question  of  law 
to  be  resolved  by  the  court  However,  as  al- 
ready intimated,  in  ease  of  a  material  con- 
flict in  the  evidence,  a  mixed  question  of  fact 
and  of  law  might  be  presented,  to  the  solu- 
tion of  which  the  aid  of  a  Jury  could  properly 
be  called. 

It  is  also  urged  by  appellant  that  the 
question  of  necessity  was  one  for  the  court 
and  not  for  the  Jury.  It  is  conceded,  how- 
ever, that  the  decisions  In  this  state  hold  to 
the  contrary.  Wilmington  Canal  ft  Reser- 
voir Co.  V.  Domlnguez,  60  Cal.  606;  Cali- 
fornia Central  Railway  Co.  v.  Hooper,  76  CaL 


411, 18  Pac.  609;  Spring  Valley  Waterworks 
V.  Drinkhouse,  92  Cal.  632,  28  Pac.  681;  City 
of  Santa  Ana  v.  Goldmacher,  133  Cal.  396, 
65  Pac.  883 ;  Central  Pacific  Ry.  Co.  v.  Feld- 
man,  162  Cal.  303,  92  Paa  849.  Attention  is 
called,  however,  to  the  fact  that  at  the 
time  of  the  earliest  decisions  section  692  of 
the  Code  of  Civil  Procedure  provided  as  fol- 
lows: 

"An  issue  of  fact  must  be  tried  by  a  jury 
unless  a  jury  trial  is  waived,  or  a  reference  is 
ordered,  as  provided  in  this  Code." 

But  that  section  was  amended  at  the  ses- 
sion of  the  Legislature  in  1873-74  so  as  to 
read: 

"In  actions  for  the  recovery  of  specific  real  or 
personal  property,  with  or  without  damages, 
or   for   money   claimed   as  due   upon  contract) 

*  *  *  or  for  injuries,  an  Issue  of  fact  must  be 
tried  by  a  jnry  unless  a  jury  trial  is  waived,  or  a 
reference  is  ordered  as  provided  in  this  Code. 

*  *  *  In  other  cages,  issues  of  fact  must  be 
tried  by  the  court,  subject  to  its  power  to  order 
any  such  issne  to  be  tried  by  a  jury,  or  to  be 
referred  to  a  referee,  as  provided  in  this  Code." 

It  is  declared  by  appellant  that: 

"A  proceeding  in  eminent  domain  is  not  one 
of  the  specific  actions  mentioned  in  the  first 
part  of  section  592  of  the  Code  of  Civil  Proce- 
dure but  is  one  of  the  'other  cases'  mentioned  in 
the  latter  part  of  the  section,  and  which  are 
to  be  tried  by  the  court  and  not  hy  the  jury. 
This  change  in  the  statute  has  been  apparently 
overlooked  in  later  decisions,  and  the  decision 
in  the  Wilmington  Case  has  been  followed  with- 
out observing  that  the  entire  basis  of  it  has  been 
long  since  removed  by  this  change  in  the  stat- 
ute." 

There  is  persuasive  force  in  appellant's 
contention,  but  we  do  not  feel  at  liberty  to 
depart  from  the  interpretation  of  the  law  aa 
so  often  made  and  declared  by  the  Supreme 
Court. 

[3]  There  is  merit,  we  think,  in  the  claim 
that  the  court  erred  In  permitting  the  de- 
fendant to  introduce  an  elaborate  scheme  of 
prospective  reclamation  and  irrigation  o*  its 
lands  and  in  allowing  evidence  of  damage  to 
other  lands  than  those  described  In  the  com- 
plaint. As  pointed  out  by  appellant,  by  the 
rulings  of  the  court  the  defendant'  was  per- 
mitted to  lay  before  the  Jury  7,400  acres  of 
land  not  described  In  the  complaint,  for 
which  it  claimed  damages  In  the  sum  of  $250 
an  acre,  amounting  to  $1,850,000.  The  Issue 
tendered  by  the  complaint  Involved  simply 
the  riparian  right  of  the  land  described  there- 
in. The  necessity  for  the  condemnation  of 
the  right  and  the  damage  to  this  particular 
land,  if  said  right  should  be  taken,  were  all 
that  concerned  the  Jury.  And  the  damages 
to  this  particular  land  were  to  be  ascertained 
by  deducting  from  the  market  value  of  the 
land  as  it  existed  at  the  time  of  the  Issuance 
of  the  summons  the  market  value  It  would 
have  if  deprived  of  this  riparian  right  It 
Is  manifest  that  these  values  would  rest 
largely  for  their  support  upon  the  opinion 
of  qualified  witnesses,  and  the  method  of 
proof  Is  simple  and  familiar.  The  vast 
range  of  inquiry  permitted  upon  this  ques- 
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Hon  of  damages  must  have  been  confusing 
and  disconcerting  to  the  Jurors,  and,  since 
the  comparatlTe  cost  of  acquiring  the  prop- 
erty, and  of  cementing  the  canals  so  as  to 
prevent  seepage,  was  made  an  important  ele- 
ment in  the  determination  of  necessity  for 
the  taking,  it  is  believed  that  said  errors 
were  preJudidaL 

We  do  not  mean,  of  course,  to  say  that 
respondent  is  without  redress  for  any  dam- 
age that  may  be  done  to  other  lands  by  the 
diversion  of  the  600  second  feet  of  water, 
but  that  question,  as  we  conceive  it,  is  not 
in  this  case.  It  is  as  important,  probably,  in 
a  condemnation  suit  as  In  any  other  to  con- 
fine the  trial  to  the  issues  involved.  The 
peculiar  circumstances  of  this  case,  not  nec- 
essary to  detail,  seem,  indeed,  to  emi^iaaize 
the  propriety  of  confining  the  evidence  within 
the  weU-defined  limits  of  Juridical  procedure. 

Much  time  at  the  trial  was  devoted  to  the 
tfort  to  show  that  it  was  practicable  and 
feasible  for  plaintifF  to  cement  its  canal  or 
canals  and  thereby  prevent  waste  of  the  wa- 
ter to  such  extent  that  the  additional  600 
second  feet  would  not  be  required.  By  the 
InstmctlonB  of  the  court  the  jury  was  left 
free  to  adopt  this  theory,  and  it  is  qnite 
probable  that  the  verdict  reflects  this  view. 
It  is  the  contention  of  respondent  that  there 
is  no  law  whidh  determines  whether  a  canal 
shall  be  lined  to  prevent  seepage.  The  ques- 
tion is  one  of  law  and  of  fact  The  "public 
nse'^  does  not  consist  of  the  canal  or  conduit, 
but  it  does  mean  the  use  of  the  water  by 
the  public  and  the  canal  is  a  mere  Incident 
to  the  use.  "The  law  contemplates  that  wa- 
ter may  be  conducted  by  means  of  canals, 
ditches,  dams,  impounding,  flumes,  aqueducts, 
and  pipes.  But  whether  in  one  or  the  other 
of  these  the  means  must  be  'reasonably  flf 
for  the  purpose  to  be  served."  And  it  is 
urged  that  this  principle  that  the  means  must 
be  reasonably  fit  for  the  purpose  furnishes 
the  elasticity  as  to  the  expense  to  be  incurred 
in  various  parts  of  the  state.  The  law  ap- 
plies alike  to  all  sections,  but  the  facts  sur- 
rounding the  condemnation  in  each  locality 
will  determine  the  character  of  the  conduit 
to  be  required  and  the  amount  of  expense  in 
its  construction  that  may  be  exacted.  "The 
conservation  of  water  at  great  expense  un- 
der some  circumstances  would  be  unreason- 
able. The  waste  of  water  under  some  cir- 
cumstances would  not  be  reasonable,  and  a 
canal  constructed  under  such  circumstances 
that  would  permit  of  waste  would  not  be 
reasonably  fit  for  its  purpose."  Respondent 
contends  that  condemnation  would  not  be 
permitted  of  a  large  quantity  of  water  when 
the  proposed  canal  is  "reasonably  unfit"  sim- 
ply because  loss  will  be  unavoidable  in  the 
particular  canal,  that  an  unfit  canal  has  no 
right  to  condemn  more  water  than  a  rea- 
sonably fit  canal,  and  that  the  question  for 
the  Jury  was  what  quantity  of  water  would 
be  necessary  to  supply  the  pubUc  through  a 


"reasonably  fit"  canal.    On  the  other  hand, 
it  is  the  contention  of  appellant  that: 

"The  right  to  condemn  .water  for  canals  gave 
plaintiff  the  right  to  condemn  on  behalf  of 
earthen  canals  and  loss  by  seepage  and  evapora- 
tion is  necessarily  incident  to  sadi  canals." 

It  is  claimed  that  subdivision  8,  1 1288,  of 
the  Code  of  Civil  Procedure,  under  which  the 
proceeding  was  brought,  provides  that  (he 
right  of  condemnation  may  be  exercised  on 
behalf  of  "canals,  aqueducts,  flumes,  ditches 
or  pipes,"  and  that  this  was  enacted  in  1872 
when  earthen  ditches  and  canals  were  prac- 
tically the  only  means  of  carrying  water  for 
irrigation,  and  said  section  must  therefore 
have  contemplated  that  character  of  conduit. 
Barrows  v.  Fox,  98  Cal.  63,  82  Pac.  811,  is 
quoted,  wherein  It  Is  said: 

"Plaintiffs  have  the  right  to  divert  from  the 
stream  a  quantity  of  water  sufficient  to  yield 
at  the  place  of  use  the  quantity  required  after 
the  loss  by  absorption  and  evaporation  of  so 
much  thereof  as  is  necessarily  so  lost  in  a  ditch 
or  flume  well  constructed  and  kept  in  good  ci»- 
ditioD.  Ditches  and  flumes  are  the  nsuai  and 
ordinary  means  of  diverting  water  in  this  state^ 
and  parties  who  have  made  their  appropriatfona 
by  such  means  cannot  be  compelled  to  substi- 
tute iron  pipes,  though  they  may  be  compdled 
to  keep  their  flames  and  ditches  in  good  repair 
so  as  to  prevent  any  unnecessary  waste." 

Middelkamp  v.  Bessemer  I.  Ca,  46  Coloi. 
102,  103  Pac.  280,  23  L.  B.  A.  (N.  S.)  801,  is 
also  dted,  wherein  it  is  held: 

"That  seepage  from  an  irrigation  ditch  may 
be  prevented  by  fluming  or  cementing  the  por- 
tions where  the  seepage  occurs  does  not  render 
the  ditch  without  such  protection  a  nuisance  to 
neighboring  property." 

Neither  of  said  cases  involved  the  exerdas 
of  eminent  domain,  bnt  the  principle  there- 
in announced  would  no  doubt  apply  generally 
to  the  condemnation  of  water  to  be  conducted 
in  a  canal  already  constmcted.  But,  after 
all,  the  circumstances  of  a  particular  case 
might  be  such  that  a  court  could  say  that  the 
canal  was  not  "reasonably  fit"  or  "in  good 
repair,"  nnless  It  were  lined  with  cement  or 
other  impervious  material.  The  condition  of 
the  soil,  the  development  and  progress  of  the 
community,  the  comparative  cost  of  the  con- 
demnation,  and  the  proiposed  improvement  of 
the  conduit,  and  probably  other  elements, 
should  be  considered  in  determining  whether 
it  is  reasonable  to  exact  such  utilization  of 
the  available  resources  in  order  to  prevent 
waste.  It  is  difficult  to  believe  that  the  law 
would  permit  extravagant  waste  of  water 
where  it  is  scarce  and  valuable  if  snch  waste 
could  be  prevented  by  any  reasonable  and 
practicable  improvement  to  the  canal  through 
which  it  is  distributed  and,  under  some  cir- 
cumstances, it  would  be  fair  and  Just  to 
require  such  canal  to  be  cemented  in  order 
that  the  water  might  be  utilized  to  the  fullest 
extent  The  rule  can  be  stated  only  in  gen- 
eral terms,  of  course,  and  probably  respond- 
ent's designation  of  the  required  canal  as 
"reasonably  fit"  can  be  accepted.  The  gen- 
eral principle  is  well  expressed  in  Spring  Val- 
ley Waterworks  v.  San  Mateo  Waterworks, 
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«4  Cal.  133,  28  Pae.  447.    Tberein  it  was 
■aid: 

"Unqaestionably,  where  the  object  of  pnblic 
oae  is  a  supply  of  freah  watet,  the  public  have 
the  light  to  an  unstinted  supply,  and  the  cor- 
poratioii  to  whom  has  been  granted  the  fran- 
chise to  furnish  the  supply  has  the  capacity  to 
appropriate  private  property  for  that  purpose. 
Bat  its  capacity  is  limited  to  the  real  necessity 
which  exists  for  the  appropriation." 

The  court  proceeds  to  state  tbat  by  tlie  otI- 
dence  It  appeared  tliat  plaintltF  had  unutil- 
ized aoorces  that  were  available,  and  that  it 
was  entirely  practicable  for  It  so  to  utilize 
them  as  to  increase  the  supply  to  a  compara- 
tively unlimited  extent,  and  that  It  was  the 
duty  of  plalntUC  to  do  so  before  taking  addi- 
tional private  property.  It  was  ahra  declared 
that  a  corporation  in  charge  of  such  use 
could  not  ctmdenin  whatever  It  might  find 
convenlttit  and  profitable  to  acquire,  on  the 
ground  merely  that  It  might  save  expense. 
The  principle  stated  In  that  case  seems  no  dif- 
ferent from  the  rule  contended  for  by  re- 
spondent tbat  there  should  be  utilization 
and  conservatlim  of  sources  of  supply  and 
of  the  supply  Itself  by  every  means  avail- 
able, practicable,  and  reasonable.  The  rule 
Is,  of  course,  elastic,  as  suggested  by  re- 
spondent Indeed,  It  is  so  elastic  that  In 
view  of  the  variant  circumstances  of  different 
cases  the  decision  in  one  case  may  be  of  lit- 
tle assistance  in  the  determination  of  an- 
other. 

But  respondent  concedes  that  the  Question 
wbetber  tbe  corporation  In  charge  of  the  pub- 
lic use  can  be  required  to  cement  its  canal 
is  one  of  comparative  cost  and  the  question 
is  affected  also  by  tbe  abundance  or  scarcity 
of  water.  It  would  seem  to  be  a  reasonable 
view  that  if  the  damage  done  to  the  property 
owner  were  trivial  or  small  in  comparison 
witb  tbe  cost  of  the  improvement  to  the 
canal,  or  If  the  property  owner  were  not 
appreciably  injured  by  the  delivery  of  tbe 
water  through  earthen  canals,  he  would  be 
in  no  position  to  demand  tbe  more  expensive 
and  economical  method  or  system.  Herein 
is  an  additional  reason  for  confining  the 
evidence  of  damage  within  proper  bounds. 
If  this  had  been  done,  it  might  have  appear- 
ed, as  claimed  by  appellant,  tbat  tbe  remu- 
neration to  which  respondent  was  entitled 
was  so  small  as  to  render  It  absurd  to  con- 
tend that  appellant  should  be  subjected  to 
the  great  expense  of  cementing  its  waterway. 
« Again,  It  Is  urged  by  appellant  tbat: 

"The  evidence  in  tiiis  case  shows  that  during 
the  spring  and  summer  months  there  is  a  flow 
of  from  5,000  to  10,000  second  feet  of  water  in 
the  San  Joaquin  river  past  the  swamp  and  over- 
flowed lands  of  the  defendant,  and  that  that 
amount  of  water  has  constantly  flowed  during 
the  40  years  during  which  tbe  defendant  has 
owned  Uie  lands.  Not  a  drop  of  it  baa  ever 
been  diverted  or  artificially  used  to  iirigate  the 
land,  but,  so  far  as  the  evidence  in  this  case 
is  concerned,  flows  over  and  past  the  land  and 
then  to  the  sea.  •  •  •  If  the  question  is  to 
be  determined  upon  any  rule  of  plentifulness  of 
water,  we  would  ask  the  court  if  it  knows  of 
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any  place  in  the  state  where  any  greater  show- 
ing of  plentifulness  could  be  shown?" 

This  consideration  Is  certainly  entitled  to 
careful  attention  if  the  question  of  whether 
tbe  canals  should  be  cemented  or  otherwise 
lined  is  to  be  submitted  at  all  to  tbe  Jury. 
If  a  sufficient  supply  of  water  is  available  to 
defendant  at  a  trifling  cost  that  will  compen- 
sate or  more  than  comi)eDsate  for  the  loss 
of  the  riparian  right  in  controversy  here, 
the  public  should  not  be  burdened  with  tbe 
great  expense  involved  in  tbe  reconstruction 
of  plaintiff's  canals.  On  the  contrary,  this 
improvement  should  be  deferred  until  the 
advancing  necessities  and  tbe  increased  and 
increasing  appropriation  and-  utilization  of 
the  water  make  such  demand  reasonable  and 
Just 

[4]  Appellant  indulges  in  a  great  deal  of 
criticism  as  to  instroctloDB  given  and  refused. 
Witb  reference  to  this  feature  of  tbe  case  the 
general  observation  may  not  be  inappropriate 
that  tbe  instructions  given  cover  more  ttaan 
100  pages  of  the  transcript  and  if,  after  be- 
ing hurriedly  led  by  tbe  court  through  this 
maze  of  intricate  and  technical  law,  tbe  Ju- 
rors emerged  witb  a  clear  and  accurate  con- 
ception of  tbe  essential  principles  of  tbe  caae^ 
they  are  certainly  entitled  to  commendation 
as  men  of  more  than  ordinary  acumm.  It 
does  seem  unfortunate  tbat,  in  a  cause  in- 
volving two  or  three  simple  issues,  it  should 
be  deemed  necessary  or  advisable  to  request 
such  voluminous  and  multitudinous  instroo- 
tions.  It  may  be  remarked,  also,  that  in 
view  of  the  difficult  and  embarrassing  situ- 
ation presented  to  the  trial  court  it  would 
not  be  strange  if  some  error  could  be  found 
in  the  selection  by  tbe  court  of  those  deemed 
proper  to  submit  to  tbe  Jury.  We  cannot 
undertake  to  notice  specifically  tbe  various 
asslgnmente  of  error  in  tbat  respect  We 
content  ourselves  witb  referring  to  this  in- 
struction given  on  request  of  the  defendant: 

"By  diverting  a  greater  quantity  of  water 
than  780  cubic  feet  per  second,  the  plaintiff 
could  acquire  no  right  against  tbe  lands  of  de- 
fendant, tbat  are  described  in  the  complaint 
but  plaintiff  could  acquire,  as  against  other  ri- 
parian owners,  the  rights  by  prescription  to 
take  such  excess  of  water.  And  if  the  plaintiff 
did  acquire  <be  rights  of  the  other  ripariau 
owners  by  prescription,  or  otherwise,  then  the 
defendant  would  have  a  right  as  between  it  and 
plaintiff  to  use  the  entire  flow  of  San  Joaquin 
river  in  excess  of  said  760  cubic  feet  per  second, 
and,  tbat  too,  without  regard  to  tbe  rights  of 
those  riparian  owners  whose  rights  had  been 
acquired  by  prescription  by  the  plaintiff." 

The  occasion  for  this  Instructionr  Is  stated 
by  appellant  to  have  grown  out  of  the  circum- 
stance that  the  evidence  showed  that  the 
plaintiff  had,  for  a  great  many  years,  been 
taking  and  diverting  the  quantity  of  water 
here  sought  to  be  taken,  and  it  was  argued 
by  the  plaintiff  that  It  had  already  acquired 
the  right  to  do  this  against  every  one  except 
tbe  defendant  as  to  tbe  riparian  right  de- 
scribed in  the  complaint  If  tbe  instruction 
had  been  confined  to  the  said  600  feet  plain- 
tiff could  not  complain,  because  it  is  certain- 
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ly  true  that  defendant's  riparian  right  to 
said  water  could  not  be  adversely  affected  by 
plaintiff's  prescriptive  title  as  against  other 
riparian  owners.  Of  course,  though,  it  may 
be  said  that  it  should  not  be  necessary  to  give 
such  an  instruction.  But  the  Instruction 
seems  quite  capable  of  application  to  all  the 
water  of  the  stream  except  the  said  760  feet. 
That  would  Imply  that  If  the  plaintiff  ac- 
quired a  prescriptive  right  to  said  500  feet 
of  water  as  against  all  other  riparian  owners 
except  defendant,  the  latter  would  have  the 
right  to  all  the  balance  of  the  river  without 
regard  to  the  claim  of  any  other  riparian 
owner.  That  proposition  was  doubtless  not 
intended,  but  it  may  have  been  so  understoo<f 
toy  the  lury,  and  it  may  have  been  a  factor 
in  magnifying  the  damages  to  defendant  and 
thereby  affecting  the  theory  of  comparative 
cost  already  adverted  to. 

Many  questions  that  we  have  not  consid- 
ered have  been  discussed  by  counsel,  but  it 
Is  deemed  Inadvisable  to  notice  them  at  this 
time. 

We  consider  it  Just  that  a  new  trial  should 
be  had,  and  we  express  the  hope  that  if  the 
cause  la  tried  again  a  much  simpler  and 
shorter  record  may  be  made. 

The  Judgment  is  reversed. 

We  concur:   CHIPMAN,  P.  J. ;  HART,  3. 


(26  Cal.  A.  Z74) 

SAN  JOAQUIN  &  KINGS  RIVER  CANAL  & 

IRRIGATION  CO.,  Inc.,  v.  JAMBS  J. 

STEVINSON.    (Sac  2313.) 

(Supreme  Court  of  California.    March  10, 1915.) 
1.  Emtnent  Domain   ©=198— Pboceedinqs— 

QtnssnoNS  fob  Coubt  and  jcbt. 

In  eminent  domain  cases,  the  only  ques- 
tion for  the  Jury  is  the  question  of  compensa- 
tion, and  all  other  issues  are  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Die.  §(  625,  526,  628.  535-639; 
Dec.  Dig.  «=»19i8.] 

•_'.  Eminent  Domain  <s=»19S— Acquisition  oi 
Wateb  Uiohts— Waste  or  Wateb— tiUEs- 

TIONFOB  COUBT. 

In  proceedings  to  condemn  a  right  to  divert 
water  of  a  stream  as  a^inst  riparian  rights, 
questions  whether  the  water  which  plaintiff  has 
acquired  the  right  to  take  is  sufficient  for  its 
public  use,  if  carried  and  distributed  without 
unreasonable  waste,  and  whether  plaintiff's  ca- 
nal will  unreasonably  waste  the  water  sought 
to  be  condemned,  and  the  quantity  necessary 
for  its  use,  are  for  the  court. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |!  626,  626,  628,  636-639; 
Dec.  Dig.  <S=»198.] 

3.  EJMiNtfsT  Domain  <S=»198— (Compensation 
—Obligations  Imposed  on  Plaintiff. 
No  unreasonable  expense  should  be  imposed 
on  a  public  service  water  company  seelting  to 
condemn  a  right  to  divert  water  of  a  stream  as 
against  riparian  rights,  and  whether  the  com- 
pany should  be  required  to  cement  its  canals  to 
prevent  waste  by  seepage  must  be  determined 
by  the  trial  court,  in  view  of  all  the  facts. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
mahi.  Cent.  Dig.  if  625,  626,  628,  636-539; 
Dec.  Dig.  <S:=»198.] 


In  Bank.  Appeal  from  Superior  Court, 
Merced  County;   EI  N.  Rector,  Judge. 

On  petition  to  transfer  cause  to  the  Su- 
preme Court  for  rehearing.  Denied,  and 
opinion  and  decision  of  the  District  Court  of 
Appeals  modified. 

For  opinion  of  the  District  Court  of  Ap- 
peals, see  147  Pac.  264. 

Frank  H.  Short,  of  Fresno,  F.  G.  Ostrand- 
er,  of  Merced,  and  Edward  F.  Treadwell,  of 
San  Francisco,  for  appellant  J.  C.  Camp- 
bell, of  San  Francisco,  and  Jamee  F.  Feck,  of 
Oakland,  for  respondent. 

PER  CURIAM.  -The  petition  to  transfer 
this  cause  to  the  Supreme  Ck>urt  tor  a  rehear- 
ing is  denied.  The  opinion  and  decision  <tf 
the  District  0>urt  of  Appeal  Is,  however, 
modified,  In  effect.  In  the  following  partic- 
ulars: 

[1]  In  so  far  as  that  opinion  holds  that  the 
issue  as  to  the  necessity  for  the  taking  of 
the  property  sought  to  be  condemned  must 
be  submitted  to  a  Jury,  unless  a  Jury  trial 
thereof  is  waived,  It  Is  erroneous.  The  rule 
Is  that  In  cases  of  eminent  domain  all  ques- 
tions, except  those  necessary  to  determine  the 
compensation  to  be  made  to  the  owner  for  his 
property  taken  or  damaged,  are  to  be  de- 
termined by  the  court.  See  Vallejo,  etc.,  Co. 
V.  Reed  Orchard  Co.,  147  Pac  238  (Sac.  Nol 
2077),  decided  March  6,  1916. 

[2]  This  necessarily  Includes,  among  the 
questions  triable  by  the  court  without  a 
Jury,  the  question  whether  the  plaintUTs  ca- 
nal win  unreasonably  waste  the  water  to 
be  condemned  and  the  quantity  necessary  for 
the  use,  after  allowing  for  unavoidable  waste ; 
also  the  question  whether  the  water  which 
the  plaintiff  already  has  acquired  the  right 
to  take  would  be  sufijdent  for  Its  public  use, 
if  carried  and  distributed  without  unreason- 
able waste. 

[3]  There  Is  considerable  discussion  In  the 
opinion  of  the  district  court  with  respect  to 
the  claim  of  respondent  that  the  plalntUI 
should  be  required  to  cement  Its  canals  to 
prevent  waste  by  seepage.  Its  purport  on 
this  point  is  not  as  clear  as  could  be  wished. 
Inasmuch  as  the  case  is  remanded  for  a 
new  trial  and  these  questions  are  thereupon 
to  be  determined  by  the  court  below,  without 
a  Jury,  we  think  aU  of  the  discussion  on  that 
subject  would  better  have  been  omitted,  aad 
we  deem  It  advisable  to  declare  that  noth- 
ing said  about  them  In  the  opinion  Is  to  be 
regarded,  on  the  new  trial,  as  the  law  of 
the  case,  and  that  the  court  below  be  left 
free  to  decide  the  case  unhampered  In  this 
respect  They  are  questions  of  fact  to  be 
decided 'In  each  case  upon  all  the  circum- 
stances. No  unreasonable  expense  should  be 
Imposed  on  the  public  service  company. 
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BAOAGHEC^K  ▼.  AUIXAMDER,  Mayor,  et 
aL     (L.  A.  3436.) 

(Snitreine  Court  of  California.     March  13, 
1915.) 

MumciPAi:  Cobpobations  «=>111  —  Ordi- 
ifAiiCKs— Validity— Monvsa  or   Mkubebs 

OF  ClTT  COUNCII.. 

Motives  of  membera  of  a  city  council  adopt- 
ing an  ordinance  regulating  an  occupation  and 
prohibiting  the  pursuit  thereof  in  a  residential 
district  will  not  be  inquired  into  in  determin- 
ing the  validity  of  the  ordinance,  the  propriety 
of  which  is  solely  for  the  council. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  245-256 ;  Dec.  Dig. 
•^lll-l 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;  Frank  G.  Flnlayson,  Judge. 

Action  by  J.  O.  Hadacbeck  against  George 
Alexander,  Mayor  of  the  City  of  Los  Angeles, 
and  others.  From  a  Judgment  for  defend- 
ants, plalotlfr  appeals.    AfiBrmed. 

G.  C.  be  Garmo  and  J.  W.  McKinley,  both 
of  Loa  Angeles  (W.  R.  Millar,  of  Los  Angeles, 
of  counsel),  for  api)ellant.  Albert  Lee  Ste- 
phens, City  Atty.,  John  W.  Shenk,  and  Charles 
H.  Haas,  all  of  Los  Angeles,  for  respondents. 

PER  CURIAM.  This  is  an  action  In  which 
plaintiff  sought  a  judgment  In  injunction  re- 
straining the  defendants  from  putting  into 
operation  a  certain  ordinance  of  the  city  of 
Lo6  Angeles  which,  for  convenience,  may  be 
called  the  "Brickyard  Ordinance."  He  failed 
to  secure  the  judgment  he  sought,  and  prose- 
cutes this  appeal  from  the  adverse  judgment 
ottered  against  him. 

Under  writ  of  habeas  corpus  sued  out  by 
this  appellant  the  general  question  of  the 
validity  of  the  ordinance  was  considered  and 
decided  against  him.  Ex  parte  Hadacbeck, 
on  Habeas  Corpus,  165  CaL  416,  132  Pac.  584. 
It  is  contended,  however,  that  the  decision 
OB  habeas  corpus  is  not  conclusive,  for  the 
reason  that  upon  this  appeal  from  a  civil 
judgment  evidentiary  matters  may  be  consid- 
ered— matters  not  open  for  consideration  un- 
der the  writ — and  that,  giving  due  considera- 
tion to  those  matters,  it  will  be  determined 
that  this  ordinance  Is  unreasonable  and  op- 
pressive, and  therefore  void.  The  evidence 
here  referred  to  is  quoted  at  length  in  the 
brief,  and  consists,  for  the  most  part,  of 
the  declarations  of  one  of  the  members  of 
the  city  council  of  the  city  of  Los  Angeles 
who  voted  for  the  enactment  of  the  ordinance 
In  question.  It  is  contended  that  the  evi- 
dence of  this  councilman  shows  an  ignorance 
of  the  actual  conditions  existing;  an  igno- 
rance of  the  very  boundaries  of  the  district  in 
which  the  maintenance  of  brick  making  was 
prohibited;  an  Ignorance  of  operation  of 
the  ordinance  upon  all  those  to  be  affected  by 
its  terms  and  similarly  situated  to  this  appel- 
lant, suffldent  to  Invalidate  the  ordinance — 
the  contention  herein  being  that  the  testi- 
mony of  this  councilman  leads  to  the  convic- 


tion that,  at  the  instigation  of  some  Individu- 
als, an  ill-digested  ordinance  was  hastily 
prepared  and  passed,  to  meet  their  com- 
plaints. It  la,  however,  the  general,  If  not 
the  universal,  rule  that  the  motive  of  the 
legislator  may  not  be  inquired  Into.  His 
conduct  is  to  be  judged  by  the  expression 
which  it  takes  in  the  enactment  adopted,  and, 
as  was  said  In  Ex  parte  Hadacbeck,  supra, 
165  Cal.  420,  132  Pac.  586: 

"Whether  or  not  this  trade,  however  strict^ 
the  manner  of  its  conduct  may  be  regulated, 
can  be  pursued  at  all  in  a  residential  district 
without  causing  undue  annoyance  to  persons 
living  in  the  district,  is  certainly  a  question 
upon  which  reasonable  minds  may  differ.  If 
this  be  so,  the  propriety  of  entirely  prohibiting 
the  occupation  within  such  dlstricta  is  one  for 
the  legislative  determination.  The  courts  will 
not  substitute  their  judgment  upon  this  issue 
for  that  of  the  legislative  body." 

Wherefore  the  judgment  appealed  from  is 
affirmed. 


(ISS  Cal.  680) 
MORRISON  V.  LAND  et  aL    (Sac.  2250.) 
(Supreme  Court  of  California.    March  6,  1915.) 

1.  WiLta  <S=>58— Aqreeimentb  to  Make. 

One  may  make  a  valid  contract  with  an- 
other to  devise  or  bequeath  property  by  his 
last  will 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §S  164.  165 ;    Dec  Dig.  «i=>58.] 

2.  Wills  «=s>67  —  Agbeeuentb  to  Makk  — 
Bbbach. 

In  event  of  breach  of  a  contract  to  devise 
or  bequeath,  the  party  damaged  has  an  action 
at  law  for  the  damage,  and  in  special  cases  may 
maintain  a  auit  in  equity  for  specific  perform- 
ance. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §$  175-177;   Dec.  Dig.  <S=>67.] 

3.  EXKCUTOBS  AND  Aduinistbatobs  ®=9224— 
Pbbsentation  of  Claims— Necessitt. 

Where  an  agreement  to  give  by  will  is 
breached,  and  the  party  damaged  is  restricted 
to  an  action  at  law,  he  is  a  creditor,  having  a 
claim  against  the  estate  arising  upon  contract, 
within  Code  Civ.  Proc.  (  1490  et  seq.,  requiring 
presentation  of  such  claims  to  the  executor,  ad- 
ministrator, and  judge,  and,  in  the  absence  of 
such  presentation,  cannot  recover. 

[Ed.  Note.— For  other  cases, -see  Executor) 
and  Administrators,  Cent  Dig.  H  768-788; 
Dec.  Dig.  iS=>224.] 

4.  ExECUTOBS  and  Aduintrtbatobs  «=>443— 
Actions  Aoaihst— Complaint. 

A  complaint  in  an  action  for  damages  for 
breach  of  contract  to  give  by  will  must  allege 
presentation  of  the  claim  to  the  executor  or 
administrator. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  Sj  1798-1811, 
1823-1830, 1842-1845,  1848 ;  Dec.  Dig.  «=>443.] 

6.  Specific   Pebfobmance    ®=>S6— Rioht  to 

Specific  Pebfobmance. 

As  specific  performance  of  a  contract  wUl 
be  granted  only  where  the  legal  remedy  is  in- 
adequate, specific  performance  of  a  contract  to 
make  a  money  bequest  by  a  will  in  considera- 
tion of  plaintiff's  continuing  to  act  as  assistant 
manager  of  deceased's  hotel  cannot  be  had ;  for 
the  legal  action  for  damages  affords  complete 
relief. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  H  223,  224;  Dec.  Dig. 
i8=>86.] 
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9.  SPBCcno  Pksfobmaitcb  ®s94— Bight  to— 

Statute. 

Civ.  Code,  {  3384,  which,  as  originally  en- 
acted, declared  that,  except  as  otherwise  pro- 
vided in  the  article,  specific  performance  of  a 
contract  might  be  compelled,  and  further  pro- 
Tided  that,  when  the  act  to  be  done  was  such 
that  pecuniary  compensation  for  nonperform- 
ance would  not  alford  adequate  relief,  specific 
performance  could  be  had.  The  section  was  lat- 
er amended  by  strilcing  out  the  latter  provision. 
Held,  that  the  amendment  did  not  change  the 
law  BO  as  to  allow  specific  performance  of  an 
obligation  where  an  action  for  damages  afforded 
complete  relief. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  (  4;    Dec.  Dig.  <S=»4.] 

7.  PLBADINO    «=334  —  CONSTBUCTIOR  —  Pbe- 
8X7MFTIONS. 

It  will  be  presumed  that  the  complaint  stat- 
ed plaintiff's  cause  of  action  as  favorably  as 
possible. 

[Ed.  ■  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  6%,  66-74;    Dec.  Dig.  <S=>34.] 

8.  SPECino    Pebfobmancb    $=9128  — Rkuef 
Awarded— Dauaoes. 

While  monetary  relief  will  be  afforded 
where,  through  no  fault  of  plaintiff,  specific 
performance  of  a  contract  is  impossible,  such 
relief  will  not  be  granted  where  plaintiff  sued 
to  specifically  enforce  a  contract  for  breach  of 
which  an  action  for  damages  afforded  an  ade- 
quate remedy. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  U  412-419;  Dec.  Dig. 
$=3 128.] 

9.  Appeai.  and   Ebbob   «s>195  —  Pbxsbrta- 
TioN  or  Gbourds  in  Coubt  Bblow- Nb- 

CE8SITT. 

Where  a  demurrer  to  the  complaint  was 
sustained,  and  the  suit  dismissed,  plaintiff,  not 
having  raised  the  question  below,  cannot  con- 
tend on  appeal  that  the  trial  court  abused  its 
discretion  in  not  allowing  leave  to  amend. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  1149;    Dec.  Dig.  «=»195.] 

In  Bank.  Appeal  from  Superior  Court, 
Sutter  County;   K.  S.  Mahon,  Judge. 

Suit  by  Alexander  W.  Morrison  against 
Frank  Land,  executor  of  William  Land,  de- 
ceased, and  others.  From  a  Judgment  sus- 
taining a  demurrer  without  leave  to  amend, 
plaintiff  appeals.    Affirmed. 

W.  A.  Gett,  of  Sacramento,  for  appellant. 
Wm.  V.  Cowan,  Clyde  H.  Brand,  K,  T.  Mc- 
Klsick,  and  White,  MlUer,  Needham  &  Bar- 
ber, all  of  Sacramento^  for  respondents. 

ANGELLOTTI,  C.  J.  This  is  an  action 
against  the  executors  and  executrix  of  the 
will  of  William  Land,  deceased,  and  the  dev- 
isees and  legatees  under  such  will,  to  spe- 
cifically enforce  an  alleged  contract  between 
plalntiS  and  the  deceased,  by  which  deceased 
obligated  himself  to  bequeath  to  plaintiff  bj 
his  will  the  sum  of  $50,000.  Demurrers 
to  the  complaint  on  the  ground,  among  oth- 
ers, that  the  same  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  were 
sustained,  without  leave  to  amend.  We  have 
here  an  appeal  by  plaintiff  from  such  judg- 
ment. 

The  case  stated  by  the  complaint,  so  far  as 
material,  is  substantially  as  follows:     From 


the  year  1870  to  a  time  not  definitely  al- 
leged, but,  according  to  a  recital,  extending 
over  a  period  of  40  years,  deceased  was  en- 
gaged in  conducting  a  large  hotel  and  hotel 
business  In  the  city  of  Sacramento,  known  as 
the  Western  Hotel,  and  during  all  of  said 
time  plaintiff  was  in  the  employ  of  deceased 
"as  the  chief  clerk,  accountant,  bookkeeper, 
and  business  confidant"  of  deceased  "in  the 
management  and  operation  of  said  hotel, 
hotel  business,  and  all  and  other  sundry 
business  connected  with  the  above-mentioned 
business,"  and,  during  the  absence  of  de- 
ceased, as  his  representative  and  in  the  ca- 
pacity of  assistant  manager  of  said  business. 
During  aU  of  said  time  the  services  of  plain- 
tiff  were  in  all  respects  satisfactory  to  de- 
ceased. During  all  said  time  plaintiff  and 
deceased  resided  at  said  Western  Hotel,  as- 
sociated together,  and  "sustained  each  to- 
ward the  other  relations  of  mutual  respect, 
confidence,  and  tmst."  The  business  was 
prosperous,  yielding  to  deceased  a  profit  ap- 
proximately of  $30,000  each  year.  While 
plaintiff  was  so  in  the  employ  of  deceased 
he  received  offers  of  similar  employment  in 
and  about  hotels  In  Sacramento  and  San 
Francisco  at  a  higher  comi>ensatlon  "from 
time  to  time"  from  "divers  and  sundry 
persons."  Nothing  more  definite  is  stated 
as  to  these  offers.  Plaintiff  communicated 
the  fact  of  these  offers,  as  made,  to  deceas- 
ed. For  the  purpose  of  inducing  plaintiff  to 
continue  in  his  employ,  deceased  agreed  with 
plaintiff  that: 

"If  he  (said  plaintiff)  would  remain  with  him, 
*  *  *  and  thereafter  attend  to,  render,  and 
perform  at  his  said  Western  Hotel,  such  serv- 
ices as  he  (plaintiff)  was  then  performing  for" 
said  deceased,  "so  long  as  he  •  •  •  owned  or 
conducted  said  Western  Hotel,  that  he  •  •  • 
would  by  bis  last  will  and  testament  devise  and 
bequeath  to  plaintiff  the  sum  of  $50,000." 

It  is  impossible  to  ascertain  from  the  com- 
plaint anything  about  when  this  agreement 
was  made.  Plaintiff  relied  upon  this  promise, 
consented  to  so  remain  in  the  employ  of  de- 
ceased, and  did  so  remain  until  deceased  "re- 
tired from  the  management,  conducting,  and 
ownership  of  said  Western  Hotel."  There 
Is  no  Information  in  the  complaint  as  to  how 
long  after  the  agreement  this  retirement  oc- 
curred. Deceased  died  testate  on  or  about 
December  30,  1911,  leaving  estate  of  the  val- 
ue of  about  $2,000,000,  all  of  which  was  ac- 
quired while  plaintiff  was  In  said  employ. 
The  debts  and  expenses  of  administration 
will  not  exceed  $100,000.  A  paper  purporting 
to  be  his  last  will  has  been  admitted  to  pro- 
bate as  such.  All  the  defendants  are  nam- 
ed in  this  paper  as  devisees  or  legatees.  It 
nowhere  appears  in  the  complaint  that  plain- 
tiff was  not  also  named  as  a  legatee.  It  1» 
alleged  that  by  reason  of  refusing  said  of- 
fers of  employment  from  others  at  higher 
compensation,  and  remaining  in  the  employ 
of  deceased,  plaintiff  "has  suffered  great  and 
Irreparable  injury  and  damage  which  can- 
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not  be  compensated  except"  by  a  decree  for 
tbe  8i)eclflc  performance  of  tiie  agreement. 
It  is  also  alleged  that  each  of  the  defendants 
denies  and  repudiates  all  rights  of  plaintUf 
in  and  to  the  money  mentioned,  and  threat- 
ens to  canse  to  have  .distributed  to  them- 
aelvea  as  legatees  and  devisees  the  mtlre 
estate,  and  that  the  executors  and  executrix, 
nnleaa  restrained,  will  i>ay  over  and  deUver 
to  the  defendants  all  the  residue  of  the  es- 
tate. There  la  no  allegation  that  any  claim 
for  this  money  was  ever  presianted  to  the 
execators  and  executrix  of  the  wtU  for  allow- 
ance, nor  any  allegation  other  than  as  above 
stated,  tending  to  show  that  the  considera- 
tion of  the  alleged  contract  was  Just,  reason- 
able or  adequate. 

As  ia  urged  by  respondents,  it  is  nowhere 
alleged  In  tbe  complaint  that  deceased  did 
not  provide  for  tbe  promised  legacy  in  his 
wllL  No  breach  of  the  contract  is  alleged, 
without  which,  of  course,  plalntUt  could  not 
be  entitled  to  relief  of  any  kind.  However, 
passing  tiilB  and  other  objections  made  to  tbe 
complaint,  we  will  consider  tbe  main  ques- 
tion presented  by  this  appeaL 

[1-4]  There  la  no  dissent  in  the  anthorltlee 
from  tbe  pr(«iositlon  that  one  may  make  a 
valid  contract  with  another  to  devise  or 
bequeath  property  by  bis  last  will  in  a  cer- 
tain speclfled  way.  It  ia  clear  that  In  the 
evmt  of  a  breadi  of  such  a  contract  the 
party  damaged  has  an  action  at  law  for  tbe 
damage  caused  by  such  breach  of  the  prom- 
isor, and  in  some  cases  this,  by  reason  of  tbe 
drcnmstances,  may  be  his  only  remedy,  for 
a  resort  to  any  equitable  remedy  can  be  had 
only  where  the  circumstances  are  such  as 
to  make  the  case  one  within  the  well-settled 
principles  relative  to  the  proper  exercise  of 
equitable  Jurisdiction. 

Wbere  the  party  damaged  Is  restricted  to 
bis  remedy  at  law  for  the  breach,  he  must 
necessarily  proceed  upon  the  theory  that  he 
is  a  "creditor"  of  the  deceased,  having  a 
"claim  against  the  estate"  "arising  upon  con- 
tract," within  tbe  meaning  of  those  words  as 
used  in  our  probate  law,  and  he  is  subject  to 
the  provisions  of  our  statutes  requiring  pres- 
entation of  claims  to  the  executor  or  admin- 
istrator and  judge.  Code  Olv.  Proc.  {  1490  et 
seq.  In  the  absence  of  such  presentation, 
such  a  claim,  by  express  provision  of  the 
statute,  is  forever  barred.  While,  owing  to 
tbe  nature  of  the  contract  before  us,  a  final 
breach  cannot  be  regarded  as  occurring  un- 
til the  death  of  tbe  deceased,  tbe  breach  was 
committed  by  the  deceased,  and  tbe  liability 
on  account  thereof  is  his.  There  is  no  deci- 
sion in  this  state  that  is  contrary  to  this 
view.  Expressions  In  some  opinions  which, 
when  detached  from  their  context,  and  con- 
sidered alone,  might  appear  to  give  some 
support  to  a  contention  that  such  a  claim 
need  not  be  so  presented,  furnish  no  such 
•npport  wben  considered  in  connecticm  with 
tbe  question  under  discussion.  On  tbe  other 
band,  it  waa  substantiaUy  stated  in  Btctaas 


▼.  Orena,  127  Gal.  6SS,  60  Pac.  45,  that  It  Is 
essential  to  an  action  for  breadi  of  contract 
to  compensate  one  for  services  by  making 
provision  in  such  person's  favor  in  a  will 
that  a  claim  against  the  estate.be  presented, 
that  no  claim  could  exist  against  the  estate 
in  such  case  except  one  founded  upon  the 
fact  that  Bucb  services  were  performed  and 
no  provision  made  in  the  will  for  compensa- 
tion, and  that  the  particulars  of  the  claim 
should  be  stated.  It  is  well  settled  that,  where 
presentation  of  a  claim  against  the  estate  is 
essential,  a  complaint  which  does  not  aver 
that  the  claim  has  been  presented  fall^  to 
state  a  cause  of  action.  Burke  v,  Magulre^ 
154  Cal.  462,  98  Pac.  21;  Morse  v.  Steele, 
149  Cal.  305,  86  Pac.  693.  The  complaint 
here  contains  no  allegation  as  to  the  presen- 
tation of  a  claim  by  plaintiff  to  the  execu- 
tors and  executrix,  and  it  is  not  suggested 
that  it  could  truthfully  have  been  amended 
to  show  such  a  presentation.  The  claim  of 
counsel  is  that  It  was  not  necessary  to  pre- 
sent a  claim.  It  has  been  held  that,  where 
serrioes  have  been  performed  in  pursuance 
of  a  contract  to  leave  property  by  will  to 
the  one  rendering  the  service,  and  the  promis- 
or fails  to  comply  with  the  agreement,  a 
recovery  may  be  had  at  law  against  his  es- 
tate for  the  reasonable  value  of  tbe  services. 
See  Cyc.  1069.  Of  course.  In  such  a  case 
presentation  of  the  claim  would  be  essential. 
Manifestly,  for  this  defect,  if  for  no  other, 
the  complaint  must  be  held  to  be  fatally  de- 
fective, unless  the  facts  stated  therein  en- 
title plaintifF  to  equitable  relief. 

[6]  It  is  settled  that  courts  of  equity,  to 
use  the  language  of  Pomeroy,  "will  under 
special  drcvmstances,  enforce  a  contract  to 
make  a  wUl,  or  to  make  a  certain  testament- 
ary disposition,  •  •  •  not  by  ordering  a 
wlU  to  be  made,  but  by  regarding  the  proper- 
ty in  the  bands  of  the  heirs,  devisees,  as- 
i^gnees,  or  representatives  of  the  deceased 
promisor,  as  impressed  with  a  trust  in  favor 
of  the  plalntifT,  and  by  compelling  defendant, 
who  must,  of  course,  belong  to  some  one  of 
these  classes  of  persons,  to  make  such  a  dis- 
position of  the  property  as  will  carry  out  the 
Intent  of  the  agreement."  McOabe  v.  Healy, 
138  Cal.  81,  84,  70  Pac.  1008.  (Tbe  itaUcs 
are  ours.)  What  are  tbe  "special  circum- 
stances" that  warrant  a  resort  to  equity? 
We  think  it  may  safely  be  asserted  that  in 
the  hundreds  of  cases  to  be  found  in  the  re- 
ports in  which  this  doctrine  has  been  con- 
sidered none  can  be  found  to  support  appel- 
lant's claim  that  the  circumstances  of  this 
case  are  such  as  to  entitle  him  to  relief  in 
equity. 

Passing  without  discussion  other  requisites, 
it  is  elementary  that  wbere,  as  here,  the  pri- 
mary right  of  a  party  is  legal  in  its  nature, 
as  dlstiugulahed  from  equitable,  and  one  for 
which  the  law  afCords  some  remedy,  as  here 
damages  by  way  of  compensation  for  breach 
of  contract,  a  proper  exercise  of  the  equita- 
ble Jurisdiction  will  not  give  equitable  re- 
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lief  In  any  eaae  where  the  legal  remedy  is 
full  and  adequate  and  does  complete  Justice. 
No  principle  of  equitable  Jurisprudence  Is 
more  firmly  established  than  this.  1  Pom. 
Eq.  Jur.  (  221.  For  Instance,  the  exclusive 
Jurisdiction  of  equity  to  grant  relief  by  way 
of  specific  performance  of  a  contract  will  be 
ezerdsed  only  In  those  cases  where  the  le- 
gal remedy  of  compensatory  damages  Is  In- 
sufficient under  the  drcnmstances  of  the  case, 
In  the  opinion  of  the  court,  to  do  complete 
Justice  between  the-  parties.  The  fact  that 
in  applying  this  doctrine  courts  of  equity 
have  established  the  further  rule  that.  In 
general,  the  legal  remedy  of  damages  Is  In- 
adequate in  all  agreements  for  the  sale  or 
letting  of  land  does  not  interfere  with  this 
rule.  In  so  far  as  cases  of  the  character  of 
the  one  before  us  are  concerned,  the  very  ba- 
sis of  the  granting  of  equitable  relief  Is  the 
conclusion  in  view  of  the  circumstances  of 
the  particular  case  that  full  and  adequate 
compensation  cannot  be  had  at  law.  Cer- 
tainly no  case  has  been  dted  to  us,  and  we 
know  of  none,  in  which  such  relief  has  been 
given  where  It  was  apparent  that  full  and 
adequate  compensation  can  be  given  at  law. 
Everything  that  has  been  said  by  this  court 
is  in  accord  with  this  view.  In  Owens  v. 
McNally,  113  Cal.  444.  45  Pac.  710,  33  L.  R. 
A.  369,  it  was  said: 

"But  in  such  cases  the  reason  for  the  inter- 
position of  equity  is  quite  obvious.  Plaintiff 
has  rendered  service  of  extraordinary  and  ex- 
ceptional character,  such  service  as,  in  contem- 
plation of  the  parties,  teas  not  to  be  compensat- 
ed for  in  money,  and,  as  in  contemplation  of 
law,  cannot  be  compensated  for  in  money; 
therefore  by  no  action  at  law  could  a  plaintiff 
be  restored  to  his  original  position.  It  would 
be  in  the  nature  of  a  fraud  upon  him  to  deny 
him  any  relief,  and,  the  law  failing  by  reason 
of  its  universality,  equity,  to  promote  justice, 
makes  good  its  imperfections."  (The  italics  are 
ours.) 

And  In  Flood  v.  Templeton,  148  Cal.  374, 
83  Paa  148,  where  such  relief  was  denied  be- 
cause plalntlfTs  remedy  at  law  was  adequate, 
it  was  said : 

"Equity,  it  is  true,  does  entertain  contracts 
for  specific  performance  to  convey  the  whole  or 
any  portion  of  the  promisor's  property  by  will, 
but  it  decrees  such  performance:  First,  only 
upon  clear  proof  of  fairness,  justness,  and  ade- 
quacy, *  *  *;  and,  second,  it  does  so  only 
where  the  plaintiff  cannot  be  compensated  in 
money.  These  cases  usually  arise  where  the 
service  is  of  some  extraordinary  nature  which 
cannot  be,  and  in  the  contemplation  of  the  par- 
ties was  never  expected  to  be,  paid  for  in  money, 
as  where  home  ties  are  broken,"  etc. 

And,  quoting  from  Owens  v.  McNally,  su- 
pra, the  court  further  said: 

"Specific  performance  •  •  •  will  be  de- 
creed only  when  no  other  adequate  relief  is 
available  to  plaintiff." 

And  also: 

"The  jurisdiction  of  a  court  of  equity  to  de- 
cree specific  performance  does  not  •  •  •  de- 
pend at  all  upon  the  question  whether  the  con- 
tract relates  to  real  or  personal  property,  but 
altogether  upon  the  question  whether  the  breach 
complained  of  cannot  be  adequately  compensated 
in  damages.    If  it  can,  the  action  has  no  place 


in  a  court  of  equity,  and  the  plaintiff's  remejy 
is  stri9tly  in  law.  *  *  *  So  it  will  be  found 
that  in  all  of  the  cases  in  which  specific  per- 
formance of  these  agreements  to  leave  property 
by  will  has  been  decreed  by  the  courts,  there 
has  been  present  the  element  of  peculiar  per- 
sonal services,  fully  performed  and  incapable  of 
compensation  in  monly." 

[6]  There  Is  no  force  In  plaintiff's  conten- 
tion that  the  rule  in  this  respect  has  been 
changed  In  this  state  by  an  amendment  of 
section  3384  of  the  Civil  Code.  That  section 
as  originally  enacted  in  1872,  in  addition  to 
providing,  as  it  does  new,  that,  "except  as 
otherwise  provided  in  this  article,  specific 
performance  of  an  obligation  may  be  com- 
pelled," contained  four  subdivisions  statins 
instances  in  which  such  relief  would  be  grant- 
ed, and  the  second  of  these  subdivisions  read: 
"When  the  act  to  be  done  Is  such  that  pe- 
cuniary compensation  for  its  nonperformance 
would  not  afford  adequate  relief."  This  sec- 
tion was  amended  in  1874  by  striking  oat 
all  of  these  four  subdivisions.  There  la  no 
provision  in  the  article  In  terms  precluding 
the  relief  of  q>eciflc  performance  in  the  case 
of  such  a  contract  as  the  one  before  us,  even 
though  pecuniary  compensation  would  afford 
adequate  relief.  Neither  is  there  any  pro- 
vision in  terms  precluding  such  relief  as  to 
any  obligation  to  pay  money.  If  counsel's 
claim  in  this  behalf  be  correct,  the  effect  of 
the  amendment  la,  to  authorize  a  decree  of 
specific  performance  of  the  obligation  of  the 
maker  of  a  promissory  note  or  any  other  ot>- 
ll^tion  to  pay  money.  Of  course,  no  such. 
Intent  as  that  claimed  can  be  attributed  to 
the  amendment  The  reason  for  the  amend- 
ment apparently  was  that  It  was  deemed  un- 
wise to  attempt  to  specify  by  statute  all  the 
particular  circumstances  under  which  sadi 
relief  might  be  granted,  and  It  was  thought 
best  to  provide  simply  that  it  could  always 
be  granted,  except  as  otherwise  provided  In 
the  article.  But  this  obviously  was  not  in- 
tended to  dispense  with  the  fundamental  re- 
quirement that  the  law  does  not  afford  an 
adequate  remedy.  That  section  simply  means 
that  specific  performance  of  an  obligation 
may  be  compelled  in  any  case  where  the  cir- 
cumstances are  such  as  to  authorize  such  re- 
lief under  the  well-settled  doctrines  of  equity 
jurisprudence,  except  as  otherwise  provided 
in  the  article.  Over  and  over  again  since 
such  amendment  was  made,  this  court  has 
said  that  inadequacy  of  any  remedy  at  law 
is  absolutely  essential  to  the  granting  of  a 
decree  of  specific  performance.  The  only 
inttmation  to  the  contrary  that  we  have  been 
referred  to,  or  have  found,  is  in  the  opin- 
ion in  Shannon  v.  Cavanaugh,  12  Cal.  App. 
434,  107  Pac.  574,  decided  by  the  District 
Court  of  Appeal  of  the  Second  District  No 
application  for  a  hearing  in  this  court  was 
made  in  that  case.  We  cannot  follow  or  ap- 
prove any  Intimation  In  the  opinion  in  that 
case  to  the  effect  that,  under  our  Code  as  it 
now  stands,  specific  performance  may  be  de- 
creed notwitlistandlng  the  plalntlfl  can  be 
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fully  compensated  at  law.  It  was  held  in 
tbat  case,  passing  the  suggestion  we  have  re- 
ferred to,  that  the  circumstances  were  such 
as  to  require  the  conclusion  that  there  was 
no  complete  remedy  at  law. 

There  Is  absolutely  nothing  in  Qlock  ▼. 
Howard,  etc.,  Co.,  123  Cal.  1,  55  Pac.  713,  43 
L.  R.  A.  199,  69  Am.  St  Rep.  17,  or  Johnston 
T.  Blanchard,  16  Cal.  App.  321,  116  Pac.  973, 
in  conflict  with  the  views  we  have  expressed. 
These  cases  simply  recognize  the  rule  pre- 
scribed in  this  state  by  section  3389  of  the 
Civil  Code  that  a  contract  othertoite  proper 
to  be  tpeoiflcally  enforced  will  be  so  enforced, 
notwithstanding  it  contains  a  provision  de- 
claring the  amount  which  shall  be  presumed 
to  be  the  amount  of  damage  sustained  by 
reason  of  a  breach,  or  one  for  a  penalty  in 
the  event  of  nonperformance.  Where  this  la 
the  situation.  If  the  circumstances  are  such 
as  to  make  the  case  a  proper  one  for  specific 
performance,  the  party  may  waive  his  stipu- 
lated damages  and  maintain  his  action  in 
equity.  But  the  rule  does  not  render  a  con- 
tract one  as  to  which  specific  performance 
will  be  decreed  timply  because  it  ootUaint  a 
provition  for  Uguidated  damages,  which  ap- 
pears to  be  the  logical  effect  of  plaintiff's 
contention. 

[7)  Surely  there  can  be  no  doubt  upon  the 
question  whether  plaintiff  had  a  full  and 
adequate  remedy  at  law.  It  is  to  be  presum- 
ed that  plaintiff  has  stated  his  case  in  his 
complaint  as  favorably  to  himself  as  he  can. 
Aa  the  same  is  described  therein,  there  was 
nothing  extraordinary  or  peculiar  In  the  na- 
ture of  the  service  to  be  rendered  by  plain- 
tiff for  deceased.  At  best,  he  was  the  assist- 
ant manager  of  the  hotel  business  of  deceas- 
ed conducted  at  the  Western  Hotel  in  Sac- 
ramento, and  was  a  faithful  and  efficient 
employe  of  deceased,  having  his  absolute  con- 
fldencfe  The  services  that  he  was  rendering 
were  services  that  could  be,  and  in  the  con- 
templation of  the  parties  were  to  be,  com- 
pensated in  money.  He  was  rendering  those 
services  at  a  stipulated  rate  of  compensa- 
tion in  money.  Being  offered  similar  employ- 
ment at  various  times  by  others,  at  a  great- 
er compensation,  deceased  asked  him  to  con- 
tinue in  his  employ,  performing  the  same 
service  that  he  had  hitherto  performed,  at 
the  same  compensation,  agreeing  with  blm 
that.  If  he  would  so  remain  as  long  as  he 
(deceased)  continued  In  such  hotel  business, 
he  (deceased)  would  make  a  bequest  to  him 
in  his  will  of  $50,000.  He  was  to  receive 
$50,000  In  money  from  the  estate  of  deceased 
if  the  latter  performed  his  contract.  An  or- 
dinary action  at  law  for  breach  of  the  con- 
tract would  bring  him  the  very  thing  to 
which  he  is  entitled  under  the  allegations 
of  his  complaint — afford  him  full  and  adequate 
relief.  In  such  an  action  the  measure  of  dam- 
ages would  have  been  the  value  of  the  prop- 
erty agreed  to  be  bequeathed,  for  that  was 
the  amount  in  which  he  was  damaged  by  the 


breach.     See  40  Cyc.  1073.     Attorneys  for 
respondents  pertinently  ask: 

"Ib  a  decree  in  equity  ordering  payment  of  a 
sum  of  moDey  from  the  estate  to  plaintiff  any 
more  perfect  and  complete  justice  to  him  than 
a  common-law  judgment  in  his  ^vor  and  against 
the  estate  for  a  like  sum?" 

A  clearer  case  of  adequacy  of  remedy  at 
law  could  not  be  made  than  that  presented 
here.  The  situation  is  such  as  to  absolutely 
preclude  resort  to  equity. 

It  thus  appears  that  the  complaint  does 
not  state  facts  sufficient  to  entitle  plaintiff 
to  any  reUef,  legal  or  equitable.  It  fails  to 
show  him  entitled  to  any  equitable  relief  for 
the  reason  we  have  just  discussed.  It  falls 
to  show  him  entitled  to  recover  at  law.  In 
view  of  the  want  of  an  allegation  showing 
presentation  of  his  claim  to  the  executors 
and  judge  for  allowance. 

[I]  It  is  true,  as  said  by  counsel  for  plain- 
tiff, that  monetary  relief  will  be  given  as  an 
alternative  for  the  specific  jmrformance  to 
which  a  plaintiff  is  really  entitled,  where, 
through  no  fault  of  his,  specific  performance 
cannot  be  decreed.  But  manifestly  that  rule 
has  no  application  here,  where  plaintiff  has 
no  right  to  specific  performance.  It  is  only 
where  the  beneficiary  of  a  promise  to  make 
a  will  has  a  right  to  specific  performance 
that  the  property  of  the  deceased  in  the 
hands  of  the  heirs,  devisees,  and  legatees  is 
regarded  as  impressed  with  a  trust  in  his 
favor,  and  no  monetary  relief  can  be  awarded 
here,  as  suggested,  upon  the  theory  of  breach 
of  trust 

For  the  reasons  we  have  stated,  the  com- 
plaint tails  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  it  la  unnecessary 
to  discuss  other  reasons  urged  by  defendants. 

[9]  In  his  closing  brief,  filed  in  lieu  of  oral 
argument  counsel  for  plaintiff  for  the  first 
time  contends  that  the  lower  court  was  guilty 
of  an  abuse  of  discretion  in  "refusing  leave 
to  amend"  the  complaint  after  demurrer  sus- 
tained. The  transcript  shows  simply  that 
an  order  was  made  July  19,  1913,  sustaining 
the  demurrer  without  leave  to  plaintiff  to 
amend,  and  that  on  December  20,  1913,  judg- 
ment was  given  dismissing  the  action.  There 
Is  nothing  to  show  or  even  intimate  that 
plaintiff  ever  asked  leave  to  amend  or  that 
he  desired  to  amend.  It  appears  to  be  the 
settled  rule  in  this  state  that  it  is  too  late 
to  make  such  a  point  for  the  first  time  In 
this  court,  when  nothing  appears  in-  the  rec- 
ord to  show  an  abuse  of  discretion  on  the 
part  of  the  lower  court  Buckley  v.  Howe,  86 
Cal.  596,  600,  25  Pac.  132 ;  Robertson  v.  Bur- 
rell,  110  Cal.  568,  579,  42  Pac.  1086;  Durrell 
V.  Dooner,  119  Cal.  411,  413,  51  Pac.  628; 
Prince  v.  Lamb,  128  Cal.  130,  60  Pac.  689. 
Certainly  no  abuse  of  discretion  is  shown  or 
suggested  by  the  record  beforie  us.  The  al- 
legations of  the  complaint  are  such  as  to 
make  it  reasonably  certain  that  the  pleading 
could  not  have  been  amended  truthfully  so 
as  to  make  it  state  a  cause  of  action.    If 
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plaintiff  tbonght  otherwise,  he  should  have 
applied  to  the  court  below  for  leave  to  amend. 
tha  Judgment  1b  affirmed. 

Weconcnr:  SEIAW,  X;  SLOSS,  X;  LOR- 
IGAIf,  J.;   HEMSHAW.  X;   MELVIN,  X 


(1«  Cal.  eOT) 

Bz  parte  STANTON.    (Cr.  1870.) 

(Supreme  Court  of  Gallfomia.     March  IS, 
1916.) 

1.  Pbibonb  «=»16  —  Good  CowDtrcr  —  Rbduo- 
noN  or  Tekic— BoABD  or  Pbibon  DisBoroiis 
— Pbockdubb. 

In  determining  whether  a  paroled  prisoner, 
by  Tiolation  of  the  condidona  of  bla  parole,  has 
forfeited  hia  good  conduct  credits,  the  board  of 
prison  directors  ia  not  required  to  proceed  with 
the  formality  required  of  courts. 

[Ed.  Note. — For  other  cases,  see  Prisons,  Cent. 
Dig.  t  26;   Dec.  Dig.  <3=3l5.] 

2.  Habeas  CoBPns  $=>92— Sa6FB  or  Rxvixw 

— BVIDBNCE. 

In  reviewing  on  habeas  corpus  the  action 
of  the  board  of  prison  directors  In  derermining 
whether  a  prisoner  on  parole  has  forfeited  his 
right  to  good  conduct  credits  on  his  sentence, 
the  court  will  not  consider  the  sufficiency  of  the 
evidence  on  which  the  board  acted. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {{  81,  83,  87-06;  Dee.  Dig. 
«=»92.] 

8.  PM80N8  «=3l5— Rkductiow  or  Tkbu— FoB- 
rsiTuaE  or  CBEDrre  —  Miscomdtjct  on  Pa- 
BOLX — Pbison  Ruixs. 

Under  Pen.  Code,  S  1588,  providing  that 
every  convict  who  shall  commit  no  infraction 
of  the  rules,  etc.,  shall  be  allowed  deduction 
from  his  term  of  certain  periods  according  to 
the  length  of  his  sentence,  and  providing  that  a 
convict  violating  Uie  prison  niles  shall  forfeit 
such  credits  as  to  the  board  of  directors  may 
seem  lust,  and  under  St  1901,  p.  82,  providing 
that  the  state  board  of  prison  directors  may  es- 
tablish rules  and  regulations  under  which  pris- 
oners may  be  allowed  to  go  upon  parole  outside 
of  the  prison  while  remaining  in  the  legal  cus- 
tody, and  under  the  control  of  the  state  board 
of  prison  directors,  a  convict  on  parole  was 
within  the  custody  of  the  board  of  prison  di- 
rectors, so  that  his  violation  of  the  rules  re- 
garding his  conduct  was  a  violation  of  the 
{>rison  rules,  and  Justified  the  board  in  declar- 
ng  a  forfeiture  of  his  time  credits. 

[Ed.  Note.— For  other  cases,  see  Prisons, 
Cent  Dig.  t  26;   Dec  Dig.  «=9l6.] 

In  Bank.  Application  for  habeas  corpus  by 
W.  X  Stanton  against  James  A.  Johnson, 
Warden  of  the  State  Prison.    Discharged. 

Arthur  li.  Shannon,  of  Sacramento,  for  pe- 
titioner.   U.  S.  Webb,  Atty.  Gen.,  and  Robert 
W.  Harrison,  Deputy  Atty.  Gen.,  for  respond 
ent 

SHAW,  J.  The  petitioner  was  committed 
to  the  state  prison  at  San  Qucntin  on  Febru- 
ary 6,  1896,  under  a  sentence  of  25  years  for 
murder  of  the  second  degree.  Under  the  stat- 
ute providing  for  credits  to  prisoners  upon 
the  time  of  their  sentence  allowed  for  good 
behavior,  the  petitioner,  if  allowed  the  stat- 
utory credits,  would  have  been  entitled  to  his 
release  on  May  6,  1911.  The  prison  author- 
ities are  holding  blm  In  custody  upon  the 


claim  that  by  reason  of  his  misconduct  he  has 
forfeited  his  credits,  and  that  sodi  forfeiture 
has  been  declared  by  the  order  <rf  the  board 
duly  and  regularly  made. 

The  statute  relating  to  prisoners'  credits 
was  first  enacted  in  1889  (Stats.  1889,  p.  410), 
and  has  since  been  incorporated  in  the  Penal 
Code  as  section  1688.  Its  provisions  mate- 
rial here  are  as  follows: 

"Every  convict  who  shall  have  no  infraction 
of  the  rules  and  regulations  of  the  prison,  or 
laws  of  the  state,  recorded  against  him,  and  who 
performs  in  a  faithful,  orderly,  and  peaceable 
manner  the  duties  assigned  to  him,  shall  be  al- 
lowed from  his  term,  instead  and  in  lieu  of  tfaa 
credits  heretofore  allowed  by  law,  a  deduction 
of  certain  periods  arranged  according  to  the 
numl>er  of  years  of  sentence. 

"Each  convict  shall  be  held  entitled  to  these 
deductions,  unless  the  board  of  directors  shall 
find  that  for  misconduct  or  other  cause  he 
should  not  receive  them.  But  if  any  convict 
shall  commit  any  assault  upon  his  Iteeper,  or 
any  foreman,  officer,  convict,  or  person,  or  otb- 
erwise  endanger  life,  or  shall  be  guilty  of  any 
flagrant  disregard  of  the  rules  of  the  prison,  or 
commit  any  misdemeanor,  or  in  any  manner 
violate  any  of  the  rules  and  regnlatioas  of  the 
prison,  he  shall  forfeit  all  deductions  of  time 
earned  by  him  for  good  conduct  before  the 
commission  of  such  offense,  or  that,  under  this 
section,  he  may  earn  in  the  future,  or  shall  for- 
feit such  part  of  such  deductions  sa  to  the  board 
of  directors  may  seem  Just;  such  forfeiture, 
however,  shall  be  made  only  by  the  board  of 
directors  after  due  proof  of  the  ofFense  and  n«>- 
tice  to  the  offender;  nor  shall  any  forfeiture 
be  imposed  when  a  party  has  violated  any  rale 
or  rules  wi^out  violence  or  evil  intent,  of 
which  the  directors  shall  be  the  sole  Judges." 

The  law  authorizing  the  parole  of  convicts 
was  enacted  in  1893  and  amended  In  1901 
(Stats.  1901,  82).  This  amendment  was  the 
law  In  force  when  the  credits  in  controversy 
were  forfeited.  It  empowered  the  state 
board  of  prison  directors  *no  establish  rules 
and  regulations"  under  which  the  board  could 
allow  a  prisoner  "to  go  npon  parole  outside  of 
the  buildings  and  inclosnres,  but  to  remain 
while  on  parole  in  the  legal  cnstody  and  un- 
der the  control  of  the  state  board  of  prison 
directors,  and  subject  at  any  time  to  be  tak- 
en back  within  the  Inclosure  of  said  prison." 
It  also  gave  said  board  "full  power  to  make 
and  enforce  such  rules  and  regulations  and 
retake  and  imprison  any  convict  so  upon 
parole." 

In  November,  1903,  the  petitioner,  by  an 
order  of  the  board,  was  allowed  to  go  on  pa- 
role. In  October,  1905,  he  was  retaken, 
brought  before  the  board,  and  charged  with  a 
"violation  of  the  terms  of  his  parole."  To 
this  charge  he  pleaded  guilty,  and  thereupon 
the  board  adjudged  tJiat  all  credits  earned 
and  to  be  earned  by  him  were  forfeited,  and 
he  was  retained  in  the  prison.  In  December, 
1910,  the  warden  made  a  report  regarding 
him,  recommending  that  he  be  again  paroled, 
in  pursuance  of  which  he  was  allowed  to  go 
on  parole  again  on  July  1,  1011.  Thereafter, 
on  October  22,  1912,  he  was  again  charged 
with  a  violation  of  his  parole,  whereupon, 
after  due  hearing,  he  pleaded  guilty,  his  pa- 
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role  waa  revoked,  and  his  credits,  earned  and 
to  be  earned,  were  declared  forfeited.  The 
charge  against  him  In  thla  Instance  was 
"drinking  intoxicating  llquoiB  and  entering 
a  saloon." 

The  mles  and  regulations  ct  the  board  re- 
garding the  parole  of  prisoners  provided  that 
any  paroled  prisoner  should  be  Uable  to  be 
"retaken  and  again  confined  within  the  prison 
for  any  violation  of  the  conditions  of  his 
parole,"  and  that  for  any  such  violation,  or 
for  any  violation  of  these  rules,  he  should 
forfeit  all  or  any  part  of  his  credits  at  the 
sole  discretion  of  the  board.  One  of  the  con- 
ditions of  the  parole  in  his  case  was  that  he 
shonld  "under  no  drcumstancea  enter  into 
a  drinking  saloon  where  liquor  is  either  sold 
or  given  away." 

[1, 2]  It  must  be  conceded,  of  course,  that 
the  proceedings  and  orders  of  the  board  of 
prison  directors  were  very  informal,  and  per- 
baiM  not  snch  as  would  be  required  in  the 
case  of  court  proceedings.  But  it  is  settled 
that  the  board  Is  not  required  to  proceed  with 
the  formality  required  of  the  courts.  Its 
functions  are  primarily  administrative.  The 
essential  thing  is  the  existence  of  the  Jorls- 
dlctlonal  facts;  not  the  recital  of  their  ex- 
istence in  the  records  of  the  board.  The 
courts  wiU  not,  on  habeas  corpus,  consider 
the  sufficiency  of  the  evidence  on  which  the 
board  acted  or  hold  their  proceedings  Invalid, 
if  the  offense  charged  is  one  which  can  fairly 
be  considered  as  embraced  within  the  provi- 
sions of  the  statute  applying  to  the  forfeiture 
of  credits.  Bx  parte  Knowlton,  136  GaL  107, 
68  Pac.  480.  We  think  the  records  above  re- 
ferred to  are  sufficient  to  show  clesCrly  the 
natore  of  the  charge  made  against  the  peti- 
tioner and  the  action  of  the  board  thereon, 
and  are  sufficient  to  Justuy  his  detention  if 
the  offense  charged  was  of  a  characto:  which 
was  embraced  within  the  statutory  provi- 
sions. 

[3]  On  this  point  the  petitioner  contends 
that  the  law  does  not  authorize  a  forfeiture 
of  credits  for  offenses  committed  by  convicts 
while  at  liberty  on  parole,  but  only  for  those 
committed  by  them  while  actually  confined 
within  the  prison  inclosnre.  We  are  satisfied 
that  this  contention  is  without  foundation. 
The  parole  law  expressly  declares  that  a  pris- 
oner out  on  parole  la  nevertheless  "in  the 
legal  custody  and  under  the  control  of  the 
state  board  of  prison  directors."  In  legal 
contemplation,  therefore,  he  remains  a  pris- 
oner, althongb  ou£  on  parole.  He  is  in  the 
eiMitrol  of  the  board  and  sabject  to  its  mleiB, 
althon^  otherwise  at  liberty.  The  rules 
whidi  the  board  may  make  for  his  conduct 
while  outside  are,  as  we  understand  the  stat- 
ute, "the  rules  and  regulations  of  the  prison," 
within  the  meaning  of  that  phrase  as  used  in 
the  act  providing  for  the  forfeiture  of  credits, 
for  the  violation  of  which  the  board  may  de- 
clare sodi  forfeiture.    The  phrases  "rules  of 


the  prison"  and  "rules  and  regulations  of  the 
prison,"  in  the  credit  law,  should  be  inter- 
preted broadly  to  include  any  rule  made  by 
the  prison  board  to  regulate  the  conduct  of 
convicts  committed  to  its  custody  and  con- 
trol, whether  for  acts  done  within  or  with- 
out the  Inclosure.  Its  language  Is  equivalent 
to  the  phrase  "rules  and  regulations  of  the 
prison  authorities";  i.  e.,  the  board  of  prison 
directors.  We  find  no  reasonable  ground  for 
restricting  the  application  of  the  law  to  of- 
fenses committed  by  convicts  while  actually 
within  the  prison  walls. 

There  are  no  other  points  requiring  notice. 

The  writ  is  discharged,  and  the  prisoner  re- 
manded to  the. custody  of  the  prison  anthor- 
ities. 

We  concur:  ANQELLOTTI,  a  J.;  MBL- 
YIN,  X;   HBNSHAW,  J. 


a«  Cal.  6W) 

METROPOLIS  TRUST  &  SAVINOS  BANK 
V.  MONNIER  (HASSHAOEN,  First  Inter- 
vener, and  ANDERSON,  State  Superintendent 
of  Banks,  Second  Intervener).    (&  P.  6132.) 

(Supreme  Court  of  OaUfomia.    March  11, 1915. 
Rehearing  Denied  April  8,  191S.) 

1.  MOBTGAOKS  «s»260  —  NXGOTIABZLITT  » 
NOTKS. 

Where  a  note  and  the  mortgage  securing  it 
are  executed  as  part  of  the  same  transaction,  the 
note,  though  negotiable  in  form,  and  not  refer- 
ring to  the  mortgage,  is  nonnegotiable  in  fact  U 
taken  with  notice  of  the  existence  of  the  mort- 
gage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S{  e7&-681,  688;  Dec  Dig.  «=»25a] 

2.  FucADiNG  «;=>8— Gonci.usiON  or  Pleadkb— 
Answbk. 

An  allegation,  in  the  answer  in  an  action  to 
foreclose  a  mortgage  securing  a  note,  that  the 
note  and  mortgage  were  obtained  by  menace, 
duress,  and  fraud  exercised  by  the  mortgagee  on 
defendant,  and  that  the  mortgagee  was  then 
acting  as  defendant's  attorney  and  occupied  a- 
fiduciary  relation  to  defendant,  being  a  mere  con- 
clusion of  the  pleader,  was  insufficient  to  present 
a  defense  based  oa  the  exercise  of  menace,  fraud, 
or  duress. 

[Ed.    Note.— BV>r  other  cases,    see   Pleading, 
Cent  Dig.  Sg  12-28%,  68;    Dec  Dig.  «=>8Y 

8.   JUOQHENT  9=3l8— PLBADina  TO   SUBXAIH— 

Findings  Outside  the  Issdes. 

A  judgment  for  defendant  in  an  action  to 
foreclose  a  mortgage  securing  a  note,  was  not 
authorised  by  findings  that  tiie  mortgagee  ex- 
ercised menace,  duress,  and  fraud  in  procuring 
the  instruments,  where  the  answer  failed  to 
state  facts  sufficient  to  present  a  defense  based 
on  the  exercise  of  menace,  duress  or  fraud. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  84-37 ;    DecT^g.  «=>!&] 

4.  Attobnbx  and  Cuxnt  «=s>123— Tranbao- 

TI0N8  BETWEER  —  FAIBNESB  —  BtJBDBN   or 

Proop. 

While  Civ.  Oode,  i  2236,  providing  that  all 
transactions  between  a  trustee  and  his  benefi- 
ciary, by  which  he  gains  any  advantage  from  his 
beneficiary,  "are  presumed  to  be  entered  into  by 
the  latter  without  sufficient  consideration  and  un- 
der undue  influence,"  does  not  preclude  an  attor- 
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ney  from  dealiog  with  his  client.  It  places  on 
him,  when  he  does  so  deal  and  obtains  an  ad- 
vantage thereby,  the  burden  of  showing  that  the 
transaction  was  fair. 

fEd.  Note.— For  other  cases,  see  Attorney  and 
aient.  Cent.  Dig.  SI  23fr-245,  248,  249 ;  Dec. 
Dig.  «=»123.] 

5.  Tbusts  *s»283— Transactions  Between 
Trustee  and  Beneficiary— Presumption— 
"Sufficient  Consideration." 

The  presamption  arising  under  Civ.  Code,  { 
2235,  relative  to  transactions  between  a:  trustee 
and  bis  beneficiary,  by  which  the  trustee  ob- 
tains an  advantage,  is  that  they  are  without 
"sufficient  consideration,"  and  not  that  there  is 
a  total  want  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
IMig.  a  403,  404;    Dec  Dig.  <S=>283. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Sufficient  Considera- 
tion.] 

6.  Attobney  and  Client  «=»123— Contract 
Procured  by  Undue  Influence— Validity. 

Where  an  attorney  through  the  exercise  of 
undue  influence,  but  for  some  consideration,  pror 
cnres  from  his  client  a  note  secured  by  a  mort- 

f;age,  the  transaction  is  voidable  merely,  and  the 
nstruments  cannot  be  canceled  or  a  recovery 
on  them  denied,  except  on  equitable  conditions. 
[Ed.  Note. — For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  {{  239-245,  248,  249;  Dec. 
Dig.  «=»123.] 

7.  Trial  «=5»3Tr— Refusal  to  RsoPsif  Case- 
Evidence  in  Rebuttal  of  Defense. 

Where,  in  an  action  to  foreclose  a  mortgage 
given  by  the  mortgagor  to  her  attorneys  for  serv- 
ices rendered,  the  defense  was  undue  influence, 
and  the  attorney  for  the  intervener,  owning  the 
instruments  sued  on,  was  -advised  after  submis- 
sion of  the  cause,  but  before  its  determination, 
that  the  differences  between  defendant  and  such 
attorney  as  to  the  value  of  his  services  and  her 
execution  of  the  instruments  in  payment  there- 
foc  had  been  wholly  adjusted,  and  where  one  of 
the  interveners'  attorneys  made  affidavit  that, 
though  he  had  been  previously  notified  that  ne- 
gotiations were  pending  for  such  adjustment,  he 
bad  been  told  by  defendant's  attorney  that 
such  negotiations  had  been  abandoned,  it  was 
error  to  refuse  to  permit  a  reopening  of  the  case 
to  admit  evidence  of  siich  adjustment. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  887-890;   Dec.  Dig.  «=>377.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  A.  I. 
McSorley,  Judg& 

Action  by  the  Metropolis  Trust  &  Savings 
Bank,  a  corporation,  against  Anna  Monnier, 
defendant,  Adeline  Hasshagen,  first  interven- 
er, and  Alden  Anderson,  Superintendent  of 
Banks  of  the  State  of  California,  second  In- 
tervener. From  Judgment  for  defendant 
against  all  the  other  parties  and  denial  of 
new  trial,  tbe  other  parties,  with  the  excep- 
tion of  the  Superintendent  of  Banks,  appeal. 
Reversed  and  remanded. 

Edward  0.  Harrison  and  Maurice  B.  Har- 
rison, both  of  San  Francisco,  for  appellant 
Hasshagen.  Gavin  McNab,  B.  M.  Aikins 
and  Geo.  W.  Mordecai,  all  of  San  Francisco, 
for  other  appellants.  Thomas  E.  Curran  and 
Francis  Dunn,  both  of  San  Francisco,  for 
respondent.  F.  A.  Cutler,  of  San  Francisco, 
for  Anderson. 


PER  CURIAM.  PlaintUr  sued  to  foreclose 
a  mortgage  securing  a  promissory  note  exe- 
cuted by  tbe  defendant  Anna  Monnier  in 
favor  of  Charles  L.  Patton  for  the  snm  of 
$20,000,  payable  in  one  year  from  August  1, 
1908,  the  date  of  the  note  and  mortgage. 
Tbe  mortgagee  sold  and  assigned  the  note 
and  mortgage  to  the  Unl<Ki  State  Bank  on 
October  20,  1908.  On  Aprtl  26,  1909,  the  note 
and  mortgage  were  transferred  to  the  plain- 
tiff Metropolis  Trust  &  Savings  Bank  as  col- 
lateral security  for  a  promissory  note  made 
on  that  date  by  the  Union  State  Bank  In  fa- 
vor of  plaintiff.  On  June  17,  1909,  plaintiff 
for  a  valuable  consideration  transferred  tbe 
note  and  mortgage  to  Adeline  Hasshagen, 
who  appears  in  tliis  suit  as  first  intervener, 
and  also  transferred  to  her  the  note  of  the 
Union  State  Bank  which  the  note  and  mort- 
gage of  Monnier  to  Patton  were  assigned  to 
secure.  These  were  taken  as  part  of  the  con- 
sideration of  her  note  and  deed  of  trust  for 
$45,000,  on  the  same  date  and  as  part  of 
tbe  same  transaction  delivered  by  said  Ade- 
line Hasshagen  to  said  plaintiff.  However, , 
Mrs.  Hasshagen  allowed  tbe  note  and  mort- 
gage to  remain  in  the  possession  of  the  plain- 
tiff as  additional  security  for  her  note  of 
$46,000.  No  part  of  the  note  of  Monnier  to 
Patton  has  been  paid.  More  than  $20,000 
remains  unpaid  on  the  note  of  $45,000  from 
Hasshagen  to  plaintiff,  and  she  claims  the 
benefit  of  the  foreclosure  sought  by  tbe  bank- 
ing corporation  plaintiff.  Tbe  superintend- 
ent of  banks  appears  as  second  intervener, 
representing  tbe  insolvent  Union  State  Bank. 

The  defendant  Anna  Monnier  set  up  by 
vray  oi  defense  want  of  consideration,  fraud, 
menace,  and  duress  exercised  by  Cbarlra 
L.  Patton  in  obtaining  tbe  note  and  mort- 
gage; and  that  Patton  was  her  attorney  oc- 
cupying a  fiduciary  relation  at  tbe  time  when 
tbe  note  and  mortgage  were  executed.  After 
trial  of  all  the  issues  Joined  by  tbe  various 
parties  claiming  interest  in  the  note  and 
mortgage  of  Monnier  to  Patton,  tbe  court 
found  that,  when  the  note  and  mortgage  were 
executed,  Charles  L>.  Patton  long  had  been 
and  for  a  long  time  thereafter  continued  to 
be  attorney  at  law  for  Anna  Monnier;  that 
the  note  and  mortgage  were  procured  by  tbe 
exercise  of  undue  influence  over  said  Anna 
Monnier  on  tbe  part  of  said  Charles  L.  Pat- 
ton; and  that  there  was  no  consideration 
for  the  note  and  mortgage,  and  that  tbe  note 
and  mortgage  had  been  procured  by  menace, 
fraud,  and  duress,  exerted  by  Patton  on  de- 
fendant The  conclusion  of  law  from  the 
findings  was  that  the  note  and  mortgage 
were  nonnegotiable ;  that  subsequent  trans- 
ferees thereof  took  with  full  notice  of  all 
equities  existing  in  favor  of  the  defendant; 
and  that  the  instruments  are  void  as  to  Pat- 
ton and  all  subsequent  transferees.  Judg- 
ment was  accordingly  entered  in  favor  of  de- 
fendant against  all  the  other  parties,  who. 
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trith  the  exception  of  the  superintendent  of 
banks,  have  duly  appealed  from  the  said 
Judgment  and  from  the  order  denying  their 
motion  for  a  new  trial. 

[1]  The  first  contention  of  appellants  is 
that  the  note  does  not  come  within  the  rule 
announced  in  Meyer  t.  Weber,  133  Cal.  -681, 
65  Pac  1110,  and  is  a  negotiable  instrument. 
It  is  negotiable  in  form,  and  contains  no  ref- 
erence to  the  mortgage,  and  appellants  also 
insist  that  the  mortgage  does  not  contain 
covenants  not  permitted  in  a  nonnegotlable  In- 
strument. They  seek,  therefore,  to  dlfCeren- 
tiate  this  case  from  Meyer  v.  Weber,  supra. 
We  see  no  difference  in  principle  between 
that  case  and  this.  The  note  and  mortgage 
were  made,  executed,  and  delivered  simul- 
taneously. All  of  the  transfers  involved  in 
this  litigation  were  of  the  note  and  mort- 
gage. The  plaintiff  and  first  intervener  pray 
for  relief  based,  upon  a  covenant  of  the  mort- 
gage not  contained  in  the  note,  namely,  the 
stipulation  for  the  jwyment  of  attorney's 
fees  in  case  of  a  suit  So  far  as  all  of  the 
parties  to  this  litigation  are  concerned,  the 
note  and  mortgage  were  known  to  be  coex- 
istent and  interd^endent.  They  were  non- 
negotiable.  To  make  them  so  it  was  not  neces- 
sary that  the  note  should  state  upon  its  face 
that  it  was  coupled  with  a  mortgage.  Where 
a  note  is  secured  by  a  contemporary  mort- 
gage on  land,  both  instruments  having  been 
executed  as  a  part  of  one  transaction,  the 
said  note,  whether  negotiable  in  form  or  not, 
is  nonnegotlable  in  fact  it  taken  with  notice 
of  the  existence  of  the  mortgage.  Flood  v. 
Petry,  165  Cal.  309,  132  Pac.  259,  46  L.  K.  A. 
(N.  S.)  861 ;  Meyer  v.  Weber,  supra ;  Brlggs 
V.  Crawford,  162  Cal.  125,  121  Pac.  381 ;  Hel- 
mer  v.  Parsons,  18  Cal.  App.  451, 123  Pac.  356; 
Mentry  v.  Broadway  Bank,  etc.,  Co.,  20  Cal. 
App.  389,  129  Pac.  470;  National  Hardwpod 
Co.  et  al.  V.  Sherwood  et  al.,  165  Cal.  1,  130 
Pac.  883;  Taylor  t.  Jones,  165  Cal.  108,  131 
Paa  114.  The  finding  of  nonnegotiability 
was  therefore  supported  by  ample  authority 
applicable  to  the  facts  diclosed  at  the  trial. 

[2]  The  allegation  that  the  note  and  mort- 
gage were  given  without  any  consideration 
presented  a  material  Issue  In  the  case,  on 
which  the  court  found  in  favor  of  defendant. 
The  allegation  touching  the  menace,  duress, 
and  fraud  asserted  to  have,  been  exercised 
by  Patton  upon  defendant  was  in  the  follow- 
ing language,  no  less  and  no  more: 

"That  said  note  and  mortgage  were  obtained 
by  the  means  of  menace,  duress,  and  fraud  ex- 
ercised and  exerted  by  said  Charles  L.  Patton 
npon  this  defendant,  and  that  said  Charles  L. 
Patton  was  at  all  said  times  acting  as  the  at- 
torney of  this  defendant  and  occupied  a  fiduciary 
relation  to  this  defendant." 

The  court,  as  has  been  said,  found  the  note 
and  mortgage  were  procured  by  means  of 
menace,  duress,  and  fraud.  As  a  pleading 
charging  menace  or  fraud  or  duress  this  an- 
swer is  wholly  insufficient  to  raise  an  issue 
or  present  a  defense.  It  contains  no  aver- 
ment of  fact  wliatsoever,  and  rests  upon  the 


naked,  unsupported,  legal  conclusion  of  the 
pleader.  Klsling  v.  Shaw,  33  Cal.  426,  01  Am. 
Dec.  644;  Capuro  v.  Builders  Ins.  Co.,  39 
Cal.  123;  AlbertoU  v.  Branham,  80  CaL  631, 
22  Pac.  404,  13  Am.  St.  Kep.  200;  People  v. 
McKenna,  81  Cal.  158,  22  Pac.  488. 

[3]  Nor,  as  such  an  allegation  tendered  no 
issue  upon  the  question  of  menace,  fraud  or 
deceit,  was  it  incumbent  upon  appellants,  in 
availing  themselves  of  this  defect,  to  demur 
to  the  answer  either  upon  general  or  special 
grounds.  A  general  ground  of  demurrer 
would  not  have  availed,  since  the  pleading 
did  state  a  defense  under  the  allegation  of 
lack  of  consideration.  The  issues  of  fraud, 
menace,  and  duress  not  being  in  the  case,  ap- 
pellants could  rest  until'  evidence  was  sought 
to  be  offered  concerning  them,  and  then  prop- 
erly make  their  objection  to  the  introduction 
of  such  evidence.  For,  as  is  said  in  People 
T.  McKenna,  supra,  discussing  the  necessity 
of  averment  of  facts  in  such  cases: 

"It  matters  not  that  no  objection  is  made  by 
-demurrer  (to  the  absence  of  them).  Objection 
may  be  made  at  any  time  because  it  goes  to  the 
substance  of  the  complaint  or  indictment.  The 
question  whether  a  thing  has  been  done  fraudu- 
lently is  a  matter  of  law,  and  an  alleeatton  of 
fraud  in  general  terms  presents  no  issuable  fact." 

It  follows  herefrom  that  appellants'  posi- 
tion is  correct  in  declarlag  that  this  judg- 
ment cannot  derive  support  from  the  findings 
of  the  exercise  of  menace,  duress,  and  fraud. 

The  court  also  found  that  Patton  exercised 
undue  Influence.  It  is  a  singular  circum- 
stance, however,  that  undue  Influence  Is  not 
directly  tendered  by  defendant  as  an  issue, 
and  at  the  most  it  is  only  inferentially  ten- 
dered in  the  allegation  above  quoted  that  Pat- 
ton was  her  attorney  at  the  time  she  gave 
him  the  note  and  mortgage. 

Perhaps,  if  no  other  ground  of  objection 
to  the  judgment  appeared,  it  might  well  be 
argued  that  the  trial  below  proceeded  on  the 
theory  that  tills  ground  of  defense  was  suffi- 
ciently pleaded,  and  that,  after  sudh  trial 
and  a  finding  on  the  issue,  the  appellant  could 
not  question  the  sufficiency  of  the  pleading 
for  the  first  time  on  appeal.  As  will  appear, 
however,'  the  judgment  must  he  reversed  for 
other  reasons,  and  this  proposition  need  not 
be  considered.  Upon  a  new  trial,  the  course 
of  proceedings,  and  perhaps  the  pleadings 
themselves,  will  be  different,  and  it  is  un- 
likely that  the  question  now  under  discussion 
will  be  presented  in  the  same  aspect 

The  finding  that  the  note  and  mortgage 
were  entirely  without  consideration  would 
support  the  judgment,  regardless  of  any  ques- 
tion of  fraud  or  undue  influence,  but  this  find- 
ing is  manifestly  contrary  to  the  evidence.  The 
undisputed  testimony  is  that  the  note  and 
mortgage  were  given  in  exchange  for  the  sur- 
render of  existing  contracts  between  Mrs.  Mon- 
nier  and  Mr.  Patton  and  another  attorney, 
providing  for  the  employment  of  said  attor- 
neys on  certain  terms.  That  some  services 
were  rendered  and  some  compensation  due  is 
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not  to  be  guestlosed.  The  defense  must  there- 
fore rest  entirely  on  the  finding  that  the  note 
and  mortgage  had  been  obtained  tbrongh  the 
exercise  of  undue  Influence. 

[4]  Assuming  that,  upon  another  trial,  the 
defense  of  undue  influence  will  be  within  the 
issues,  it  is  proper  to  point  out  that  a  prima 
facie  case  In  support  of  this  defense  would 
be  made  out  by  proof  that  Mr.  Fatton,  prior 
to  and  at  the  time  he  took  the  note  and  mort- 
gage, was  acting  as  attorney  for  Mrs.  Mon- 
nier.  The  relation  of  attorney  and  client  is 
of  a  fiduciary  character,  and  the  Civil  Code 
(section  2235)  clearly  provides  that  all  trans- 
actions between  a  trustee  and  his  beneficiary 
during  the  existence  of  the  trust,  by  which 
he  obtains  any  advantage  from  his  benefi- 
ciary, "are  presumed  to  be  mtered  into  by 
the  latter  without  sufficient  consideration, 
and  under  undue  Influence."  This  does  not 
mean  that  a  trustee  may  not  deal  with  his 
beneficiary.  But,  t£  he  does  deal  with  him 
in  such  manner  as  to  obtain  an  advantage, 
tbe  trustee  has  the  burden  of  showing  by  evi- 
dence that  the  transaction  was  fair.  Cer- 
tainly the  bbtaining  of  a  note  for  $20,000,  se- 
cared  by  mortgage,  Is  an  advantage,  and  the 
attorney,  or  those  claiming  under  him,  can 
I  not  safely  rest,  as  they  did  In  this  case,  with 
out  affirmative  proof  of  the  facts  surrounding 
the  transaction.  On  the  question  of  the  ap- 
plicability of  the  presumption  declared  by 
section  2236,  It  is  sufficient  to  refer  to  Cooley 
V.  MUler  &  Lux,  156  Cal.  510.  623,  105  Pac. 
981,  and  authorities  there  cited.  See,  also, 
Cooley  V.  MUler,  142  Pac.  83.  88. 

[I,  8]  It  will  be  observed  that  the  presump- 
tion Is,  not  only  that  undue  infiuence  was  ex- 
ercised, but  that  there  was  no  "sufficient  con- 
sideration.'' This  does  not  mean  that  a  total 
want  of  consideration  is  presumed.  Besides, 
as  we  have  already  pointed  out,  there  was  a 
clear  showing  that  the  giving  of  the  note  and 
mortgage  was  supported  by  some  considera- 
tion. In  this  connection  it  may  be  remarked 
that,  even  If  undue  Influence  had  been  estab- 
lished, the  note  and  mortgage  would  not 
thereby  have  been  rendered  void,  in  the  ex- 
treme sense  of  that  term.  The  transaction 
would  have  been  voidable  merely,  and  the  in- 
stnunents  should  not  have  been  ordered  can- 
celed, or  a  recovery  on  them  denied,  except 
upon  equitable  conditions,  such  as,  for  ex- 
ample, the  payment  to  Patton  or  his  assignees 
of  the  fair  valne  of  the  contracts  surrendered 
upon  the  giving  of  the  note  and  mortgage. 

[7]  This  brings  as  to  the  last  proposition 
necessary  here  for  consideration.  After  the 
submission  of  the  cause  and  before  its  deter- 
mination, appellant  Hasshagen's  attorney 
was  advised  that  the  differences  between  Pat- 
ton and  Mrs.  Monnler  touching  the  value  of 
his  services  and  her  execution  of  the  note 
and  mortgage  in  payment  therefor  had  been 
wholly  and  completely  adjusted  and  settled, 
which  adjustment  and  settlement  necessarily. 


and  as  matter  of  oonrae,  disposed  of  all  the 
real  and  attempted  defenses  of  undue  influ- 
ence, menace,  fraud,  duress,  and  lack  of  con- 
sideration. Application  to  the  court  was 
timely  made  to  permit  the  opening  of  the  case 
for  tbe  taking  of  this  evidence,  which,  if 
forthcoming,  was  a  complete  defense  and  bar 
to  the  assertion  of  all  of  Mrs.  Monnler's  eq- 
uitable claims  for  relief.  The  court  refused 
permission  to  open  the  case  and  rendered 
Judgment  in  favor  of  Mrs.  Monnler  and 
against  the  validity  of  her  note  and  mort- 
gage. The  court  found  Its  Justification  for 
this  refusal  In  that  the  attorneys  of  appellant 
had  failed  In  proper  diligence  In  securing 
knowledge  of  this  compromise  and  adjust- 
ment. This  notwithstanding  the  fact  that 
one  of  the  attorneys  for  appellant  made  affi- 
davit that  he  was  advised  that  negotiations 
for  such  settlement  were  in  progress  between 
Mr.  Patton  and  Mrs.  Monnler,  but  was  far- 
ther advised  by  one  of  Mrs.  Monnler's  attor- 
neys that  the  negotiations  had  fallen  through 
and  the  attempted  settlement  had  been  aban- 
doned. It  Is  manifest  that  this  evidence  pre- 
sented a  complete  answer  to  Mrs.  Monnler's 
defense.  Moreover,  It  Is  equally  manifest 
that  to  refuse  admission  of  this  evidence, 
which  admission  was  sought  before  the  deter- 
mination of  the  case,  would  result  in  enabUng 
Mrs.  Monnler  with  gross  injustice  to  reap  the 
benefit  of  an  asserted  fraud,  for  which  she 
had  already  received  full  and  satisfactory 
compensation.  We  can  but  repeat  the  Ian- 
guage  of  this  court  in  Sulloway  v.  SuUoway, 
160  Cal.  508,  117  Pac.  522: 

"He  might  properly  have  been  required,  a«  a 
condition  precedent  to  the  granting  of  hia  ap- 
plication, to  reimburse  defendant  for  the  ex- 
pense of  bringing  back  his  wltnesseB,  but  the  ab- 
solute denial  of  his  awUcation  to  be  allowed 
to  introduce  evidence  on  the  matters  referred  to, 
wben  he  was  so  clearly  entitled  to  prevail  on 
the  merite,  and  where  the  effect  of  a  judgment 
against  him  would  be  to  practically  deprive  him 
for  all  time  of  any  use  or  enjoyment  of  the  water 
rights  given  him  by  the  will,  must  be  held  to  con- 
stitute prejudicial  error." 

It  was  therefore  a  plain  abuse  of  discre- 
tion for  the  court  to  have  refused  to  bear  the 
offered  evidence. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

cm  Cal.  600) 
In  re  REYNOLDS'  ESTATE.    (I*  A.  3675.) 

(Supreme  Court  of  California.    March  12,  1915.) 
Taxation  «=»879  —  Tbansfeb  Tax  —  Gifts  — 

"CONTBMPLATION  OF  DBATH." 

Inheritance  Tax  Act  (St.  1911,  p. 
713)  i  1,  mbaec.  8,  imposes  a  tax  upon  the 
transfer  of  any  property,  without  ade- 
quate consideration,  in  contemplation  of  death 
or  intended  to  take  effect  in  possession,  at 
or  B^er  his  death,  and  section  27  as  amended, 
declares  that  the  words  "contemplation  of  death 
shall  include  that  expectancy  of  death  actuat- 
ing the  mind  of  a  person  on  the  execution  of  hia 
wUl,  and  shall  not  be  limited  to  that  expectancy 
of  death  actuating  the  mind  of  one  making  a 
gift  causa  mortis,  and  that  the  purpose  of  the 
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act  ia  to  tax  an  transfers  made  in  lien  of  or 
to  avoid  the  paaaing  of  property  by  testate  or  in- 
testate laws.  The  deceased  suffered  from  a  tu- 
morona  growth,  which  in  1904,  and  about  once  a 
jrear  thereafter,  necessitated  an  operation,  and 
which  ia  September,  1910,  necessitated  the  am- 
potation  of  his  right  leg.  Two  days  before  such 
operation  he  gave  certain  hotel  property  to  bis 
wife,  and,  after  the  trouble  returned,  gave  cer- 
tain other  property  to  her  and  made  a  will,  and 
on  May  26,  1911,  he  conveyed  to  his  son  a  de- 
partment store  property  worth  $100,000,  and  as- 
signed to  him  the  goods  therein  on  his  assump- 
tion of  an  indebtedness  of  $30,000  and  his  pay- 
ment of  $600  a  month  during  the  grantor's  life. 
Held,  that  the  gifts  to  the  wife  and  to  the  son 
were  made  in  "contemplation  of  death,"  and  aa 
aubetitutea  for  gifts  by  will,  and  were  subject  to 
the  transfer  tax. 

[Ed.  Note. — For  other  casea,  see  Taxation, 
Cent  Dig.  {  1702;   Dec.  Dig.  «=»  870. 

For  other  definitions,  see  Words  and  Phraaea, 
First  and  Second  Seriea,  Contemplation  of 
Death.] 

Department  2.  Appeal  from  Superior 
Ooort,  Blveislde  Conn^;  F.  B.  Denamore, 
Judge. 

In  the  matter  of  the  Estate  of  George  N. 
BeTOolda,  deceased.  From  decree  of  the 
'Oonrt  In  probate  Impoelng  an  inheritance  tax 
upon  property  disposed- of  by  deceased  In  his 
lifetime,  Laura  T.  Beynolds  and  another  up- 
peal.    AfBrmed. 

W.  J.  Mdntyre,  of  BlTerside,  for  appel- 
lants. Lyman  Evans,  Dlst  Atty.,  of  River- 
side, and  Robert  A  Waring,  State  Inheritance 
Tax  Atty.,  of  Sacramento,  for  respondent 

HENSHAW,  J.  This  appeal  Is  from  the  de- 
-cree  of  the  court  In  probate  Imposing  an  in- 
berltance  tax  upon  property  disposed  of  by 
-the  deceased  during  bis  lifetime. 

By  the  Inheritance  tax  act  (Stats.  1911,  p. 
713)  a  tax  1b  Imposed  upon  the  transfer  of 
Any  prc^ierty,  real,  personal,  or  mixed  (snb- 
eecUon  8,  1 1)— 

"when  the  transfer  is  of  property  made  by  a 
resident,  or  by  a  non-resident  when  such  non- 
residents property  is  within  this  state,  by  deed, 
-grant  bargain,  sale,  assignment  or  gift,  made 
witMout  vMuaUe  and  adequate  oontiaeration  in 
contemplation  of  the  death  of  the  grantor,  ven- 
-dor,  assignor  or  donor,  or  Intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  such 
death." 

The  words  Italicized  were  added  to  the  act 
by  the  amendment  of  1911.  Otherwise  the  act 
is  In  language  identical  with  the  earlier  In- 
heritance tax  act  of  1905.  Stats.  1905,  p.  341. 
However,  it  had  long  and  uniformly  been  held 
that  transfers  made  upon  valuable  and  ade- 
-quate  consideration  were  not  within  the  pur- 
view of  the  Inheritance  tax  act,  and  therefore 
the  amendment  served  but  to  clarify  and  not 
to  change  the  pre-existing  law.  Section  27 
of  the  same  act,  as  amended  in  1911,  declares 

418  f(dlow8:  / 

"The  words  'contemplation  of  death,'  as  used 
in  this  act  shall  be  taken  to  include  that  ex- 
pectancy of  death  which  actuates  the  mind  of  a 
person  on  the  execution  of  his  will,  and  in  no- 
wise shall  said  words  be  limited  and  restricted 
rto  that  expectancy  of  death  wbi<^  actuates  the 


mind  of  a  person  in  making  a  gift  causa  mortis; 
and  it  is  hereby  declared  to  be  the  Intent  and 
purpose  of  this  act  to  tax  any  and  all  transfers, 
which  are  made  in  lieu  of  or  to  avoid  the  passing 
of  the  property  transferred  by  testate  or  intes- 
tate laws." 

This  amendment  also  served  the  purpose 
of  elucidating  without  changing  the  law,  by 
giving  fuller  expression  to  the  legislative  In- 
tent and  meaning. 

With  the  law  thus  before  us,  we  may  come 
to  the  f&cts  of  the  case.  George  N.  Reynolds 
in  his  lifetime  was  a  resident  of  the  dty  of 
Riverside  and  was  jKissessed  of  much  wealth. 
He  died  testate  in  September,  1911.  The  cause 
of  his  death  was  sarcoma — a  malignant  tu- 
morous growth  which  first  made  its  appear- 
ance upon  one  of  his  hips.  The  excision  of  a 
sarcoma  by  surgical  operation  sometimes  re- 
B-nlts  In  an  eradication  of  the  trouble.  At  oth- 
er times  It  Is  recurrent  In  the  case  of  Mr. 
Reynolds  the  first  surgical  operation  became 
necessary  In  1904.  Thereafter  the  tumor  re- 
turned, and  he  was  obliged  to  submit  to  an 
operation  about  once  a  year.  In  the  later 
stages  of  the  affliction  more  frequent  opera- 
tions became  necessary ;  the  last  three  occur- 
ring three  months  apart  Mr.  Reynolds  was 
well  advised  of  the  character  of  sarcoma, 
knew  from  experience  the  danger  of  Its  re- 
currence, and  that  If  not  successfully  eradi- 
cated It  meant  death.  On  the  3d  of  Septem- 
ber, 1910,  about  one  year  before  his  death.  It 
was  deemed  necessary  to  perform  one  last 
drastic  operation.  That  was  the  amputation 
of  bis  right  leg  at  the  hip.  This  operation 
held  out  the  only  hope  of  checking  his  mortal 
disease.  Two  days  before  the  operation  was 
performed  he  made  a  gift  of  the  Reynolds 
Hotel  property  to  his  wife,  Laura  T.  Reyn- 
olds. He  recovered  from  the  etTects  Of  the 
operation,  but  in  the  spring  of  1911  began  to 
fall.  The  sarcoma  returned  and,  as  has  been 
said,  occasioned  his  death  in  September.  On 
April  14,  1911,  he  made  another  gift  of  the 
Nevada  Block  in  Riverside  to  his  wife.  One 
day  thereafter  he  made  his  will,  leaving  $10,- 
000  to  his  wife,  and  the  remainder  of  his  es- 
tate, appraised  in  the  probate  proceedings  at 
about  $110,000,  to  his  son  Charles ;  the  wife 
and  son  oonstituttDg  his  sole  heirs  at  law. 
The  inheritance  tax  appraiser  valued  the 
property  thus  deeded  to  the  wife  at  $125,000. 
It  was  about  six  months  after  the  last  opera- 
tion when  Mr.  Reynolds  began  to  fail.  He 
was  confined  to  bis  home  from  June  until  bis 
death.  On  May  26tb  he  conveyed  to  his  son 
Charles  the  property  known  as  the  Reynolds 
Department  Store,  valued  by  the  inheritance 
tax  ai^ralser  at  $100,000,  and  on  the  same 
day  a&signed  and  transferred  to  him  the  mer- 
chandise In  the  store.  Under  the  transfer  the 
son  Charles  assumed  all  the  Indebtedness  of 
the  business,  amounting  to  about  $30,000,  and 
agreed  to  pay  his  father  $600  per  month  dur- 
ing his  llffr  The  court  In  probate,  after  the 
taking  of  evidence,  held  that  these  transfers 
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were  subject  ta  the  Inheritance  tax  and  de- 
creed accordingly.  Wliether  or  no  the  court's 
findings  In  this  regard  are  supported  by  the 
evidence  Is  the  essential  question  upon  this 
appeal.  In  passing  upon  such  transfers  the 
law  which  will  direct  trial  courts  and  this 
court  has  been  sufficiently  indicated  in  the 
quotations  already  made.  Little  or  no  aid 
upon  the  question  will  be  found  in  the  adjudi- 
cations of  other  states  under  their  varying 
laws,  and  least  of  all  from  the  courts  of  New 
Tork,  which  first  gave  an  extremely  narrow 
construction  to  a  gift  or  transfer  "in  contem- 
plation of  death,"  holding  their  statute  to 
mean  a  gift  causa  mortis,  and  to  be  applica- 
ble to  no  other  kinds  or  characters  of  trans- 
fers. In  re  Price's  Estate,  62  Misc.  Rep.  149, 
lie  N.  y.  Supp.  283,  reviews  the  history  of 
the  decisions  of  that  state.  Nothing  in  our 
law  compels  us  to  adopt  the  restricted  con- 
struction put  by  the  courts  of  New  York  upon 
their  own  statute,  and  everything  in  our  law 
directs  that  a  liberal  construction  should  be 
placed  upon  it  to  the  end  that  its  provisions 
be  not  evaded. 

Coming  then  to  the  testimony  in  the  case, 
we  have  already  spoken  of  the  physical  con- 
dition of  the  deceased  and  of  his  knowledge 
of  the  character  of  bis  ailment.  The  trans- 
fers to  his  wife  were  admittedly  gifts,  pure 
and  simple.  They  were  made  prior  to  and 
following  an  operation  "considered  absolutely 
necessary  to  save  his  life."  Mrs.  Reynolds 
speaks  of  the  transfers  to  her  as  gifts  and 
says  that  they  were  made  under  Mr.  Reyn- 
olds' promise  to  make  provision  for  her.  Aft- 
er his  death  she  filed  her  election  to  take 
these  gifts  instead  of  the  benefits  under  the 
will.  All  this  was  done  under  the  agreement 
that  she  had  had  with  Mr.  Reynolds,  that  the 
property  given  to  her  was  in  lieu  of  all  rights 
and  claims  which  she  might  have  against  his 
estate.  It  would  seem  to  be  clear  beyond 
peradventure  that,  as  to  these  transfers,  they 
were  made  in  that  contemplation  of  death 
which  the  law  designates,  and  that  they  were 
gifts  in  life  substituted  for  gifts  by  will.  The 
transfers  to  the  son  stand  upon  a  slightly 
but  not  an  essentially  different  plane.  If  it 
can  be  said  that  there  was  any  element  of 
valuable  consideration  received  back  by  the 
father  for  his  transfer  to  the  son,  it  was  cer- 
tainly not  adequate  from  any  commercial 
point  of  view.  He  was  in  falling  health  at 
the  time  the  gift  was  made.  It  was  known, 
and  he  knew,  that  his  tumor  had  returned 
and  that  the  days  of  his  life  were  numbered, 
and  the  agreement  to  assume  an  Indebtedness 
of  $30,000  in  consideration  of  a  gift  In  value 
exceeding  $100,000  and  the  further  agreement 
to  pay  $600  a  month  during  the  donor's  life 
^whicb  agreement  Itself  does  not  seem  to 
have  been  observed),  certainly  do  not  measure 
op  to  the  requirements  of  the  law  of  a  valu- 
able and  adequate  consideration.  Indeed,  it 
seems  to  be  quite  plain  that,  as  in  the  case  of 
the  widow,  so  in  the  case  of  tlie  son,  the  fa- 


r  ther  in  contemplation  of  death  was  transfer- 
ring by  gift  instead  of  devise  the  valuable 
business  which  he  owned  and  had  theretofore 
conducted. 

The  judgment  appealed  from  is  therefore 
afiSrmed. 

We  concur:    MELVIN,  J.;    LORIGAN,  J. 


(U>  cu.  <04) 

In  re  BROOME'S  ESTATE.    (L.  A.  8S51.) 

(Supreme  Court  of  California.     March  12, 
1916.) 

1.  Appeal  and  Ebrob  €=»616— Recobd — Au- 
thentication— "Jddombnt  Roll." 

Papers  not  properly  authenticated  by  the 
judge  as  having  been  used  on. the  hearing  re- 
sulting in  an  order  or  decree  cannot  be  consid- 
ered on  appeal,  except  those  constituting  the 
judgment  roll,  which,  on  appeal  from  a  decree 
of  final  distribution  in  an  estate,  includes  the 
petition  for  distribution,  the  opposition  thereto, 
if  any,  the  counter  petitions,  or  any  pleadings 
filed  at  or  before  the  hearing  by  parties  who  ap- 
peared and  claimed  distribution,  with  the  an- 
swers thereto  and  the  findings  and  decree  of 
distribution,  and  any  order  similar  to  Uiose 
mentioned  in  Code  Civ.  Proc  S  670,  defining  the 
contents  of  the  "judgment  roll." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f}  2714-2718;  Dec.  IMg.  «=» 
616. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Judgment  Roll.] 

2.  Appeal  and  Error  «=9612  —  Record  — 
Questions  Presented  —  Distbibution  of 
Estate. 

Where  the  petition  for  a  decree  of  distri- 
bution merely  alleges  that  petitioner  is  the  ad- 
ministrator with  the  will  annexed,  and  asks  that 
distribution  be  ordered  in  proportions  specified, 
and  the  decree  thereon  follows  the  exact  terms 
of  the  petition,  and  none  of  the  pleadings  set 
out  Che  will  or  refer  to  it  in  such  manner  as  to 
make  it  part  of  the  judgment  roll,  and  on  ap- 
peal under  Code  Civ.  Proc.  I  953a,  the  certif- 
icate made  by  the  clerk  to  the  transcript  states 
only  that  the  copies  included  in  the  transcripC 
are  true  and  correct  copies  of  the  originals  as 
they  appear  on  file  and  of  record  in  his  office, 
and  there  is  no  showing  that  they  were  used 
on  the  hearing,  the  wifi  is  not  before  the  appel- 
late court  for  construction,  and  whether  the 
distribution  ordered  is  in  accordance  therewith 
cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {$  2694-2701;  Dec  Dig.  «= 
612.] 

Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  S.  E.  Crow, 
Judge. 

In  the  matter  of  the  estate  of  William 
Richard  Broome,  deceased.  From  a  decree 
of  final  distribution,  Frances  Broome,  widow 
of  deceased,  appeals.    Affirmed. 

See,  also,  162  Cal.  258,  122  Pac.  470. 

Houghton  &  Houghton,  of  San  Francisco, 
for  appellant.  Canfield  &  Starbuck,  of  Santa 
Barbara,  for  respondent. 

HENSHAW,  J.  ThU  is  an  attempted  ap- 
peal by  Frances  Broome,  widow  of  William 
Richard  Broome,  deceased,  from  a  decree  of 
final  distribution  given  in  the  latter's  estate. 


sForotbarcaaei 
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[1]  It  woald  appear  that  on  this  appeal  a 
different  construction  of  the  will  of  William 
Richard  Broome  Is  sought  from  that  put  up- 
on it  by  the  decree,  but  the  record  presented 
to  us  forbids  an  examination  of  the  question. 
It  Is  axiomatic  that  papers  not  properly  au- 
thenticated as  having  been  used  on  a  hearing 
resulting  in  a  Judgment  or  order  or  decree 
cannot  be  considered  on  appeal.  Saving  those 
papetB,  and  those  alone,  which  may  be  re- 
garded as  constituting  the  Judgment  roll,  all 
others  require  authentication  by  the  Judge. 
What  may  be  regarded  as  constituting  the 
Judgment  roll  In  an  appeal  such  as  this  Is 
set  forth  In  Estate  of  Gamble,  166  Cal.  253, 
135  Pac  970.    There  it  Is  said: 

"These  would  be  the  petition  for  distribution, 
the  oppoeition  thereto,  if  any  written  opposition 
was  filed,  the  counter  petitions  filed,  if  any  there 
were,  or  any  other  papers  In  the  nature  of 
pleadings  filed  at  or  before  the  hearing  purport- 
ing to  set  forth  the  claim  of  parties  who  ap- 
peared and  claimed  distribution,  with  the  an- 
swers thereto,  also  the  findings  of  the  court,  if 
any,  upon  the  issues  formed,  any  orders  or  other 
papers  of  lilce  character  to  those  mentioned  in 
section  670  of  the  Code  of  Civil  Procedure,  and 
the  decree  of  distribution  itself." 

These  papers,  and  these  alone,  are  we  per- 
mitted to  consider  upon  this  appeal. 

[2]  But  the  transcript  brought  npon  sup- 
port of  this  appeal,  apparently  prepared  un- 
der the  new  method  (C.  0.  P.  {  953a),  con- 
sists of  a  number  of  papers,  records,  and  doc- 
uments, including  the  order  admitting  the 
will  to  probate,  petition  for  letters  of  admin- 
istration with  the  will  annexed,  order  ap- 
pointing administrator  with  the  will  annex- 
ed, and  stipulation  of  the  parties,  bearing  for 
certification  nothing  further  than  the  decla- 
ration of  the  derk  that  the  copies  contained  in 
the  transcript  are  true  and  correct  copies  of 
the  same  "as  they  appear  on  file  and  of  rec- 
ord in  my  office."  Therefore  the  will  of  Wil- 
liam Richard  Broome,  deceased,  upon  which 
the  decree  of  distribution  is  based,  is  not  be- 
fore this  court  for  consideration.  We  do  not 
mean  by  this  to  be  understood  as  saying  that, 
if  any  of  the  papers  and  files  which  we  are 
authorized  to  consider  contained  either  an 
exposition  of  the  will  or  such  reference  to  it 
as  to  make  it  a  part  of  the  Judgment  roll.  It 
might  not  here  be  considered.  But  such  Is 
not  the  condition  of  affairs  presented  by  this 
appeaL  The  petition  for  distribution  de- 
clares merely  that  the  petitioner  is  the  ad- 
ministrator with  the  will  annexed,  and  asks 
that  distribution  be  decreed,  to  this  appellant 
one-third  of  the  estate,  and  to  the  three  nam- 
ed children  of  the  deceased  each  two-ninths 
of  the  estate.  The  decree  of  distribution  in 
precise  terms  follows  the  petition.  The  will 
Is  thus  merged  in  the  decree  of  distribution. 
It  is  merely  a  part  of  the  evidence  upon 
which  the  decree  of  distribution  Is  based. 
WUls  T.  Wills,  166  Cal.  529,  532,  137  Pac. 
249.  "On  appeal  the  presumptions  of  law  are 
all  in  favor  of  the  action  of  the  court  below. 


I  If  error  Is  claimed,  the  record  on  appeal 
must  contain  sufficient  legal  evidence  of  It  or 
the  claim  must  be  disregarded."  Eistate  of 
Gamble,  supra. 

Such  is  the  precise  situation  here  present- 
ed, and  for  this  reason  the  decree  appealed 
from  is  affirmed. 

We  concur:    LORIGAN,  X;   MELYIN,  J. 

"°°™°°"  (169  Cal.  «U) 

NICHOLS  et  aL  ▼.  McCULLOM  et  aL 
(L.  A.  8333.) 

(Supreme  Court  of  California.     March  13, 
1915.) 

1.  Ejbotment  C=»01   Titu— SuTwciawcT  or 

EVIOBNCB. 

Evidence  in  ejectment  held  sufficient  to 
show  the  identity  of  the  land  occupied  by  de- 
fendants with  the  section  to  which  plaintiffs 
had  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  {  279;  Dec  Dig.  <S=s>94.1 

2.  PuBuc  Lands  «=92S— Resubtet— Consti- 

TCTIONALITT. 

Where  the  original  federal  survey  of  public 
lands  became  useless  through  disappearance  of 
monuments,  and  Congress  ordered  a  resurvey 
to  be  made,  which  was  done,  defendants,  who 
subsequently  entered  npon  a  school  section  not 
open  to  entry  established  by  such  resurvey, 
could  not  object  to  the  abandonment  of  toe 
previous  survey  when  they  had  claimed  no 
rights  in  the  lands  previous  to  the  act  author- 
izing the  resurvey ;  the  public  lands  being  un- 
der the  exclusive  control  of  Congress  until  title 
or  right  to  acquire  it  has  vested  in  some  person 
other  than  the  United  States. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  i  40;    Dec  Dig.  <S=>28.] 

3.  PuBuo  Lands  <S=5»54— Subvutb— Titlk  of 
Statb  Patentees. 

Where  defendants  entered  npon  a  school 
section  established  by  a  previous  resurvey  of 
public  lands  pursuant  to  act  of  Congress,  and 
where  such  lands  were  claimed  by  the  plaintiffs 
as  'state  patentees,  if  the  land  in  controversy 
was  made  a  school  section  by  the  original  gov- 
ernment survey,  the  defendants  could  not  defeat 
plaintiffs'  title,  since  plaintiffs  held  by  state 
patent  of  a  certain  tract  delimited  by  such  orig- 
inal survey;  while,  if  the  first  survey  was  not 
efficient  to  render  the  tract  school  land  so  as  to 
be  subject  to  the  grant  of  the  state,  it  remain- 
ed public  land  of  the  United  States  subject  to 
the  jurisdiction  of  Congress  as  to  which  the  re- 
survey was  authorized,  and  which  resurvey  iden- 
tified the  tract  as  school  land  belonging  to  the 
state  or  its  grantees,  and  accordingly  not  open 
to  entry  by  defendants. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §{  162-164.  166-169;  Dec  IMg.  «s» 
54.] 

In  Bank.  Appeal  from  Superior  Court,  Im- 
perial County ;   F.  J.  Cole,  Judge. 

Action  by  Augusta  Z.  Nichols  and  others 
against  W.  F.  McCuUom  and  Another.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed. 

Leroy  A.  Wright,  of  San  Diego,  W.  H.  La- 
rew,  of  Madera,  J.  S.  Larew,  of  El  Centro, 
Powers  &  Holland,  of  Los  Angeles,  and  Wright 
&  Winnek,  of  San  Diego,  for  appellants. 
Eshleman  &  Swing  and  Conkling  &  Brown,  all 
of  El  Centro,  for  respondents. 
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SliOSS,  J.  Tbls  action  was  brought  to  re- 
cover posseeaion  of  a  tract  of  land  in  Im- 
perial county,  with  damages  for  the  with- 
holding. There  was  a  Jury  trial,  which  re- 
sulted in  a  verdict  in  favor  of  defendants. 
From  the  Judgment  entered  pursuant  to  the 
verdict,  the  plaintiffs  appeal,  bringing  up  the 
evidence  by  means  of  a  bill  of  exceptions. 

The  land  in  controversy  la  described  as 
fractional  section  16  of  fractional  township 
17  south,  range  15  east,  San  Bernardino  base 
and  meridian,  containing  441.96  acres  more 
or  less.  The  land  thus  described  was  orig- 
inally public  land  of  the  United  States,  and, 
being  a  sixteenth  section,  it  passed  from  the 
United  States  to  the  state  of  California  as 
a  part  of  the  school  land  grant.  It  is  not  dis- 
puted that  the  plaintiflTs  have  acquired  the 
state  title  as  successors  to  ttie  holders  of  a 
patent  from  the  state,  dated  January  12, 
1903.  Nor  is  it  questioned  that  the  defend- 
ants are  in  possession  of  land  which,  ac- 
cording to  the  claim  of  plaintiffs,  forms  a 
part  of  the  section  granted  by  the  state  pat- 
ent The  real  point  of  contention  is  whether 
the  plalntitta  have  succeeded  in  establishing 
the  identil7  of  the  land  occupied  by  de- 
fendants with  fractional  section  16  at  town- 
ship 17  south,  range  15  east,  San  Bernardino 
base  and  meridian.  In  other  words,  the  de- 
fendants took  at  the  trial,  and  now  take,  the 
position  that,  while  the  plaintiffs  are  unques- 
tionably the  owners  of  that  section,  the  proof 
fails  to  show  that  the  land  claimed  and  with- 
held by  the  defendants  is  witliln  the  section 
thus  described.  The  Jury,  by  returning  a 
verdict  for  the  defendants,  determined  this 
issue  in  their  favor.  The  appellants  attack 
the  sufficiency  of  the  evidence  to  support  the 
verdict,  and  assign  as  error  certain  instruc- 
tions of  the  court. 

The  tract  in  controversy,  with  neighboring 
land,  located  in  what  is  known  as  Imperial 
valley,  was  originally  surveyed  under  the  au- 
thority of  the  government  of  the  United 
States  in  1856.  The  survey  was  approved, 
and  the  approved  plat  filed  in  the  Depart- 
ment of  the  Interior  and  in  the  local  land  of- 
fice in  1857.  It  is  a  matter  of  common  knowl- 
edge, and  is,  in  fact,  sufficiently  shovm  by 
the  record  in  this  case,  that  the  land  embrac- 
ed in  this  survey,  or  the  greater  part  there- 
of, remained  unoccupied  for  many  years. 
When  it  was  discovered  that  the  apparently 
barren  lands  in  Imperial  valley  could  be 
rendered  exceedingly  productive  by  means 
of  irrigation,  an  extensive  settlement  of  the 
valley  began.  By  that  time  the  monuments 
referred  to  in  tlie  field  notes  of  the  survey 
of  1856  had,  to  a  greet  extent,  been  obliterat- 
ed, and  it  was  difficult,  and  in  many  cases 
impossible,  to  trace  upon  the  ground  the 
boundaries  of  the  governmental  subdivisions 
as  established  by  the  survey.  Moved,  no 
doubt,  by  the  knowledge  of  these  conditions, 
the  Congress  of  the  United  States  passed  an 
act,  entitled  "An  act  protiding  for  the  re- 
survey  ot  certain  townships  in,  San  Diego 


county,  Cailfornia."  (The  land  Is  within  the 
territory  which  has,  since  the  passage  of  the 
act,  been  taken  from  San  Diego  county  to 
form  the  new  county  of  ImperiaL)  By  this 
act,  which  was  approved  July  1,  1002,  it  was 
enacted: 

"That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby  authorized  to  cause  to  be  made 
a  resurvey  of  the  lands  of  San  Diego  county,  in 
the  state  of  California,  embraced  in  and  con- 
sisting of  the  tier  of  townships  13,  14,  15  and 
16  south,  of  range  11,  12,  13,  14,  16  and  16 
east,  and  the  fractional  township  17  soath,  of 
range  15  and  16  east,  all  of  San  Bernardino 
base  and  meridian;  •  •  •  provided,  tiat 
nothing  herein  contained  shall  be  so  construed 
as  to  impair  the  present  bona  fide  claim  of  any 
actual  occupant  of  any  of  said  landa  to  th« 
lands  so  occupied." 

Pursuant  to  this  law  resurveys  of  the  town- 
ships described  were  ordered.  Among  others, 
instructions  for  surveying  township  17  south, 
range  15  east,  were  issued  to  Legrand  FrleU 
United  States  deputy  surveyor.  Mr.  Friel 
made  his  survey,  and  filed  Us  returns  witli 
the  surveyor  general.  They  were  transmit- 
ted to  the  General  Land  Office  for  its  ap- 
proval. Such  approval  was  refused  for  rea- 
sons stated  in  a  decision  of  the  Commission- 
er of  the  General  Land  Office,  who  returned 
the  papers  to  the  surveyor  general  for  Cali- 
fornia with  directi<ms  to  except  from  aK>rov- 
al  the  establishment  of  the  alleged  school 
sections;  the  Commissioner  stating  that  the- 
sixteenth  and  thirty-sixth  sections  in  each  of 
the  townships  involved  would  be  "platted  and 
located  in  conformity  with  the  claim  lines  of 
adjacent  sections  as  shown  by  the  resur- 
vey." A  corrected  survey  and  plat  were 
made,  and  were  duly  approved.  The  record 
contains  a  decision  of  the  Commissioner,  un- 
der date  of  Noveml)er  4,  1910,  adjudging  that 
"tract  159"  is  a  school  section  represented 
upon  the  plat  of  resurvey;  L  e.,  section  10 
of  township  17.  At  the  trial  the  defendants 
admitted  that  they  were  occupying  "the  tract 
of  laud  on  that  map  as  section  16  by  the  new 
survey" — the  land  "marked  as  tract  169  on 
the  plat" 

It  should  be  added  that  at  the  date  of  the 
approval  of  the  act  providing  for  a  resurvey 
(July  1,  1902)  the  defendants  had  not  gone 
into  possession  of  the  land,  and  had  taken  no 
steps  toward  acquiring  any  title  thereto. 
They  were  not  therefore,  within  the  scope 
of  the  proviso  with  which  the  enactment 
ends. 

[1,2]  On  the  foregoing  evidence,  none  o£ 
which  is  disputed,  it  seems  clear  that  the 
plaintiffs  made  out  a  complete  case  of  own- 
ership and  right  of  possession  of  the  land  in 
controversy,  and  that  the  verdict  of  the  Jury 
against  their  claim  is  unsupported. 

The  act  of  July  1, 1902,  authorized  the  Sec- 
retary of  the  Interior  to  cause  to  be  made  a 
resurvey  of  certain  townships.  Aa  we  have 
already  pointed  out,  the  lines  of  the  original 
survey  could  not  with  certainty  be  traced  up- 
on the  ground.  The  purpose  of  the  congres- 
sional enactment  undoubtedly  was  that  the- 
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new  sarrey  directed  to  be  made  should  sa- 
peisede  the  old  oue,  which  had  become  un- 
RTBllable.  It  was  Intended  that  the  diaposl- 
tions  of  the  pnbllc  lands  within  the  area 
affected  should  be  regnlated  by  the  new  sur^ 
Ter,  which,  in  theory  at  least,  would  repro- 
duce the  exact  comers  and  lines  of  the  old 
one.  The  Congress  recognized,  however,  that 
some  of  these  lands  were  held  by  occupants 
who  claimed  or  might  claim  vested  rights. 
Such  claims  were  expressly  saved  from  the 
effect  of  the  act  by  the  proviso  at  the  end. 
But  the  very  fact  that  this  proviso  was  in- 
serted lends  added  force  to  the  view  that,  as 
to  all  persbns  not  then  in  occupancy  of  any 
of  the  lands,  the  resurvey  was  intended  to 
be  binding.  We  see  no  constitutional  objec- 
ticai  to  such  an  enactment.  The  public  lands 
txe  under  the  exclusive  control  of  Ckingresa 
until  title  or  a  right  to  acquire  title  has,  pur- 
suant to  some  law,  vested  in  some  person  or 
body  corporate  other  than  the  United  States. 
A  person  who  claims  no  right  In  such  public 
lands  certainly  cannot  object  to  the  act  of 
Oongress  in  abandoning  a  survey  already 
made,  and  substituting  another  in  its  place. 
This  would  be  true  even  if  the  monuments  of 
the  original  survey  were  readily  discover- 
able. The  power  of  Oongress  to  provide  for 
a  resurvey  is  much  clearer  where,  as  here, 
it  has  become  impossible  or  exceedingly  dif- 
ficult to  make  a  correct  application  of  the 
original  survey. 

[3]  But,  say  the  respondents,  the  sixteenth 
and  thiri7-sixth  sections  were  identified  by 
the  survey  of  1856,  and,  upon  the  approval 
of  that  survey,  they  at  once  passed  to  the 
state  of  California.  Hlggins  v.  Houghton,  25 
CaL  2S2;  Sherman  v.  Bulck,  46  Cal.  656. 
They  then,  it  is  argued,  ceased  to  be  public 
lands,  and  the  power  of  the  federal  govern- 
ment to  exercise  any  control  over  them,  by 
survey  or  otherwise,  ceased.  But  the  loca- 
tion of  these  sections  was  necessarily  depend- 
oit  upon  the  location  of  the  adjoining  sec- 
tions of  public  land  still  undisposed  of.  In 
delimiting  the  boundaries  of  the  adjotoing 
sections,  it  was  necessary  that  the  bounda- 
ries of  the  school  sections  should  be  marked 
out  and  determined.  Furthermore,  this  con- 
tention, it  seems  to  us,  can  hardly  be  urged 
against  the  appellants,  who  are  accepting  the 
resurvey  as  accurately  describing  the  land 
owned  by  them.  Such  appellants  might,  per- 
haps, be  in  a  position  to  attack  the  resurvey 
<»  the  ground  that  its  effect  was  to  take 
from  them  land  to  which  they  already  had 
title.  But  they  are  the  only  parties  entitled 
to  make  this  point  When  they  rely  upon 
the  resurvey  as  an  accurate  designation  of 
the  school  section  owned  by  them,  the  re- 
spondents, who  do  not  claim  under  the  state, 
and  who  were  not  making  a  claim  of  any 
i47P.-18 


kind  when  the  statute  authorizing  the  sur- 
vey was  passed,  cannot  object  If,  aoeord- 
ing  to  the  survey  of  1856,  the  land  in  con- 
troversy was  the  sixteenth  section,  the  ap- 
pellants have  a  perfect  title  to  it,  and  the 
respondents  clearly  have  neither  title  nor 
right  of  possession.  If  it  was  not  school 
land,  it  remainedi  public  land  of  the  United 
States,  and  subject  to  the  Jurisdiction  of 
Congress.  In  that  aspect  the  resurvey  was 
unquestionably  authorized,  and  the  respond- 
ents can  have  no  valid  claim  to  land  which 
was  identified  by  the  resurvey  as  school  land 
which  belonged  to  the  state  or  its  grantees, 
and  was  accordingly  not  open  to  entry. 

The  authorities  cited  by  respondents  to  the 
effect  that  the  Land  Department  has  no  au- 
thority by  means  of  a  resurvey  or  otherwise 
to  affect  the  title  to  land  after  such  title  has 
passed  from  the  government  to  its  grantees 
<Moote  V.  Robbins,  96  U.  S.  630,  24  Li  Bd. 
848;  Kean  v.  Roby,  145  Ind.  221,  42  N.  B. 
1012;  Murphy  v.  Klrwan  [0.  C.]  103  Fed. 
104)  have  no  application  to  the  facts  of  this 
case.  In  none  of  these  cases  had  there  been 
congressional  authorization  to  make  a  resur- 
vey which  should  take  the  place  (so  tar  as 
claims  to  be  thereafter  initiated  were  con- 
cerned) of  an  existing  survey. 

If  the  act  of  1902  has  been  rightly  inter- 
preted by  us,  there  is  no  occasion  to  consid- 
er the  argument  of  respondents  to  the  effect 
that  the  decision  of  the  Land  Department  of 
the  government  fixing  the  location  of  section 
16  was  erroneous,  and  that  said  section  was 
placed  by  the  new  survey  at  a  different  place 
from  that  occupied  by  section  16  under  the 
survey  of  1856.  The  new  survey  superseded 
the  old  one.  Parties  going  upon  the  land 
after  the  passage  of  the  act  and  with  con- 
structive knowledge  of  the  fact  that  such 
survey  was  to  be  made,  took  the  chance  that 
such  survey  might  establish  that  the  land 
occupied  by  them  was  a  school  section,  and 
not  subject  to  entry  as  vacant  lands  of  the 
United  States. 

The.  foregoing  views  make  it  unnecessary 
to  consider  specifically  the  various  -points 
made  by  appellants  in  attacking  rulings  on 
evidence  and  instructions  to  the  Jury.  These 
questions  can  readily  be  solved  by  the  appli- 
cation of  the  principles  outlined  in  this  opin- 
ion. Nor  need  we  discuss  the  claim  that  the 
court  erred  in  overruling  plaintiffs'  chal- 
lenge to  a  Juror.  The  same  situatioa  will 
not,  in  all  likelihood,  be  presented  on  a  new 
trlaL 

The  Judgment  is  reversed. 

We  concur:  ANGELLOTTI,  0.  J.;  SHAW, 
J.;  HBNSHAW,  J.;  LORIQAN,  J.;  MEL- 
VIN,  J. 
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PEOPLE  T.  BANNING  et  al.     (L.  A.  3290.) 

(Supreme  Court  of  California.     March  S, 
1915.) 

1.  Navigable  Watebs  «=»37  —  Tidblands— 
Sale. 

Sale  by  the  state  of  tidelands  within  two 
miles  of  an  incorporated  town,  and  so  reserved 
from  sale  by  the  law  then  in  force,  was  void. 

W'Ed.  Note. — For  other   cases,   see   Navigable 
aters,  Cent  Dig.  H  201-226,  285;   Dec.  Dig. 
«=937.] 

2.  Advxbse  Possession  «s>7— Tidelands. 

No  title  to  tidelands  can  be  acquired  by 
adverse  possession  against  the  state. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  Si  24-12;   Dec.  Dig.  «=>7.] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;   Walter  Bordwell,  Judge. 

Action  by  the  People  against  Hancoclc  Ban- 
ning and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

See,  also,  166  Cal.  630, 138  Pac  100. 

Smith,  MUler  &  Phelps,  of  Los  Angeles,  for 
appellants.  U.  S.  Webb,  Atty.  Gen.,  and  An- 
derson &  Anderson,  Leslie  R.  Hewitt,  John 
W.  Shenk,  City  Atty.,  and  A.  P.  Fleming,  aU 
of  Los  Angeles,  for  the  Pet^le. 

SHAW,  J.  The  defendants  appeal  from  the 
Judgment 

This  case  Is  similar  to  the  series  of  nine 
cases  begun  by  the  State  of  California  to  de- 
termine the  state's  right  and  title  to  certain 
lands  in  the  bay  of  San  Pedro  and  mentioned 
In  the  opinion  in  People  v.  California  Fish  Co., 
166  Cal.  576,  138  Pac.  79.  The  complaint.  In 
form,  states  a  cause  of  action  to  quiet  title  to  a 
tract  of  land  containing  about  seven  acres.  The 
Judgment  Is  that  the  state  of  California  Is  the 
owner  of  all  that  portion  of  the  tract  which 
lies  south  of  the  boundary  line  of  the  San 
Pedro  granC  to  Manuel  Dominguez  of  Decem- 
ber 18,  1858,  the  same  being  tidelands,  and 
that  the  defendants,  other  than  William  Ban- 
ning, own  all  that  part  of  the  tract  lying 
north  of  said  boundary  line,  and  that  no  ad- 
judication is  made  as  to  the  littoral  rights,  if 
any,  of  the  defendants  In  or  over  the  land  ad- 
judged to  the  plaintiff. 

[1]  The  defendants  claim  as  purchasers  of 
tidelands  from  the  state,  under  the  provisions 
of  the  Political  Code,  St  3440  to  3403^,  inclu- 
sive. The  land  lies  within  two  miles  of  the 
town  of  Wilmington.  A  part  of  it  Is  Includ- 
ed In  Tldeland  Location  No.  57,  being  the  lo- 
cation of  that  number  referred  to  In  the  opln- 
ions  in  People  v.  California  Fish  Co.,  supra, 
and  People  v.  Banning  Co.,  166  Cal.  at  page 
632,  138  Pac.  100.  The  remainder  is  Included 
in  Tldeland  Location  No.  53,  application  for 
the  purchase  of  which  was  made  In  1877,  and 
a  certificate  of  purchase  therefor  issued  in 
ISSO  to  James  McFadden,  to  whose  rights  the 
defendants  have  succeeded.  Under  the  deci- 
sions above  mentioned,  all  this  land  was 
withheld  from  sale  by  state  officers  by  the 
law  in  force  at  the  time  the  purchases  were 


made,  because  of  the  fact  that  It  was  within 
two  miles  of  the  town  of  Wilmington.  Upon 
the  principle  stated  in  those  cases  the  sales 
and  patents  under  which  the  defendants  daim 
are  void.  The  reasons  were  fully  stated  In 
the  opinions  in  those  cases,  and  It  Is  unnec- 
essary to  consider  them  here. 

[2]  The  defendants  also  claim  that  they  es- 
tablished title  to  the  tldeland  by  prescription. 
The  land  here  involved,  so  far  as  the  tldeland 
Is  concerned,  is  the  same  tract  that  was  un- 
der consideration  la  the  case  of  Patton  r. 
Wilmington,  147  Pac.  141,  this  day  decided. 
In  the  opinion  in  that  case  we  have  treated 
the  subject  at  length.  For  like  reasons  w« 
here  hold  that  defendants  did  not  obtain  title 
by  their  adverse  possession.  No  other  Ques- 
tions are  presented. 

The  Judgment  is  affirmed. 

I  concur:    SLOSS,  J. 

ANGELLOTTI,  C.  J.  I  concur  in  the  Jndg- 
ment  for  the  reasons  stated  in  my  concurring 
opinion  in  Patton  et  aL  v.  Wilmington,  147 
Pac.  141,  L.  A.  No.  3485. 

HENSHAW,  J.  I  concur  for  the  reas<m8 
given  in  my  concurring  opinion  in  Patton  et 
aL  T.  Wilmington,  147  Pac.  141,  U  A.  No. 
3485. 

We  concur:    MELVIN,  J.;  LORIGAN,  J. 


(Ut  Col.  BSD 

PEOPLE  V.  SOUTHERN  PAC.  RT.  CO.  et  al 

(L.  A.  3059.) 
(Supreme  CJourt  of  California.    March  5,  1016.) 

1.  Advebsb  Poshkssiow  iS=»7— Tidelands. 

No  title  to  tidelands  withheld  from  sale 
can  be  acquired  by  adverse  possession  against 
the  state. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig,  {$  24-42 ;   Dec.  Dig.  <8=»7.] 

2.  Navigable  Watebs  «=5>39— Ltitobal  Oww- 
ERS— Tidelands. 

Owners  of  upland  bordering  on  navigable 
waters  can  assert  no  interest  in  intervening  tide- 
lands,  against  right  of  the  state,  or  its  author- 
ized agents,  to  hold  and  control  them  in  further- 
ance of  the  public  uses  of  navigation  and  fishery. 
fEd.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  S$  21,  53,  82,  103.  112,  117, 
127,  239-244;   Dec.  Dig.  «=»30.1 

3.  Public  Lands  «=9l44— Tidelands— Sale. 

Patents  for  tidelands,  within  two  miles  of 
an  incorporated  town,  and  so  reterved  from  sale, 
are  void. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  {{  391-399;    Dec.  Di«.  <S=»144.] 

4.  Navigable    Watebs    «=»37— Tidelands— 
Use  bt  Railboad. 

No  right  to  tidelands  is  gained  by  building 

and  operating,  without  permit  from  the  state 
or  municipal  authorities,  a  railroad  across  them. 
[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  SS  201-226,  285;  Dec.  Dig. 
<S=»37.] 

In  Bank.    Appeal  from  Superior  Ckturt,  Los 
Angeles  County;    Walter  Bordwell,  Judge. 


»For  other  easw  ses  sun*  topio  and  KBT-NUMBBR  In  all  K«gr-Numbered  Disasts  and  Indszw 
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AcUoo  by  tbe  People  against  the  Soathem 
Pacific  Railway  Company  and  others.  From 
an  adverse  Judgment  and  order,  defendants 
appeal.    Modified  and  aSirmed. 

O'Melveny,  Stevens  &  MiUlkln,  of  Los  An- 
geles (Gibson,  Dvinn  &  Crutcher,  J.  W.  McKln- 
ley,  Frank  Karr,  Ward  Chapman,  Sheldon 
Borden,  W.  R.  Millar,  and  E.  E.  Bacon,  all 
of  taos  Angeles,  of  counsel),  for  appellants. 
O.  S.  Webb,  Atty.  Gen.,  and  Leslie  R.  Hewitt, 
John  W.  Shenk,  A.  P.  Fleming,  and  Anderson 
&  Anderson,  all  of  Los  Angeles,  for  the  Peo- 
ple. 

PEB  CTJRIAM.  This  Is  one  of  the  "tide- 
land  cases,"  BO  called,  decided  by  this  court  in 
a  numhcr  of  opinions  filed  at  the  same  time ; 
the  first  of  the  series  being  People  v.  Cali- 
fornia Fish  Co.,  166  Cal.  576,  138  Pac.  79.  In 
the  present  case  a  rehearing  was  ordered. 

The  opinion  originally  filed  was  prepared 
by  Shaw,  J.,  and  read  as  follows: 

"In  this  case  separate  appeals  from  tbe  or- 
der denying  a  new  trial  and  from  the  judgment 
are  presented,  one  by  the  San  Pedro  Lumber 
Company  and  the  other  by  the  other  defend- 
ants. The  action  ia  in  all  respects  similar  to 
the  action  in  People  v.  California  Fish  Co.,  166 
CaL  576,  138  Pac  79  (L.  A.  No.  3060),  in  which 
we  have  fully  discussed  all  of  the  questions 
involved  in  this  action,  except  those  hereinafter 
mentioned.  The  case  involves  the  laud  embraced 
in  tideland  locations  Nos.  63  and  64.  Appli- 
cations and  surveys  for  these  locations  were  ap- 
proved on  April  11,  1881,  first  payments  were 
made  on  Apnl  16,  1881,  certificates  of  purchase 
were  issued  on  April  23,  1881,  to  P.  C.  Learned, 
and  a  single  patent  was  issued  for  both  locations 
to  said  Learned  on  May  16,  1882.  Certain 
wharf  franchises  and  permits  for  railroad  and 
wharf  purposes,  being  those  mentioned  in  L.  A. 
No.  3056,  People  v.  Southern  Pacific  Railroad 
Co.  et  al.,  166  CaL  614,  138  Pac.  94,  and  also 
a  wharf  franchise  granted  by  the  city  of  San 
Pedro,  were  excluded  from  consideration  by  the 
conrt  below,  and  all  rights  claimed  thereunder 
were  excepted  from  the  judgment  in  favor  of 
the  plaintiff.  A  kirge  part  of  the  lands  are, 
and  always  have  been,  above  the  high  tide  line. 
The  court  below  found  that  this  upland  was  the 
property  of  the  defendant  San  Pedro  Lumber 
Company,  and  gave  judgment  to  that  effect. 
That  company,  in  its  brief,  does  not  claim  by 
prescription.  The  remaining  portion  was  found 
to  be  a  part  of  the  state  tide  and  submerged 
lands  and  was  adjudicated  to  be  the  property  of 
the  plaintiff.  All  of  tbe  land  lies  within  two 
miles  of  the  town  of  Wilmington  as  incorpo- 
tated  in  1872.  The  question  of  the  validity  of 
the  patents  under  which  the  defendants  claim 
the  tidelands  was  fully  discussed  in  the  opinion 
in  L.  A.  No.  3060  aforesaid;  this  case  being 
one  of  the  series  of  cases  therein  mentioned, 
tipon  the  principles  there  stated,  the  patent  con- 
veyed no  title  to  tidelands  o>  submerged  lands. 

"The  Los  Angeles  Interurban  Railway  Com- 
pany constructed  an  electric  railroad  over  a 
part  of  the  land,  being  a  part  of  its  line  from 
Los  Angeles  to  San  Pedro,  and  operated  the 
same  for  some  time  and  then  leased  it  to  the 
appellant  Pacific  Electric  Railway  Company, 
which  has  ever  since  operated  it.  The  railway 
was  constructed  less  than  five  years  before  these 
actions  were  begun.  It  does  not  appear  that 
either  company  ever  obtained  a  permit  to  build 
and  maintain  the  railroad,  either  from  the  state 
or  tbe  municipal  authorities.  The  court  below 
correctly  decided  that  no  right  to  the  tideland 
was  gidned  by  this  use  for  railroad  purposes. 


"An  error  was  made  in  the  judgment  respect- 
ing the  upland  awarded  to  the  San  Pedro  Lum- 
ber Company.  The  Southern  Pacific  Railroad 
Company  and  the  Los  Angeles  Interurban  Rail- 
way Company  have  certain  titles  and  rights 
therein  which  are  not  mentioned  in  the  judg- 
ment. The  parties  have  stipulated  that  this 
error  may  be  corrected  by  this  court  by  a  speci- 
fied modification  of  the  judgment.  This  modi- 
fication will  be  made  in  accordance  with  the 
stipulation,  but  without  costs.  In  other  respects 
the  judgment  is  correct  The  order  denying  a 
new  trial  is  affirmed. 

"Tbe  following  clause  in  the  judgment  appeal- 
ed from,  to  wit,  'And  as  to  said  excepted  portion 
above  described  it  is  ordered,  adjudged,  and  de- 
creed that  the  San  Pedro  Lumber  Company  is 
tbe  owner  thereof,'  ia  changed  and  modified  so 
as  to  read  as  follows:  'And  as  to  said  excepted 
portion  above  described  it  is  ordered,  adjudged, 
and  decreed  that  the  San  Pedro  Lumber  Com- 
pany is  the  owner  thereof,  except  all  that  por- 
tion thereof  described  as  follows:  Commencing 
at  a  point  on  the  center  line  of  the  Southeru 
Pacific  Railroad  Company,  where  said  center  line 
intersects  United  States  bulkhead  line  between 
stations  52  and  *  *  *  of  the  survey  of  bulk- 
head lines  which  was  established  by  the  United 
States  in  July,  1908,  in  San  Pedro  harbor,  and 
running  tbehce  southerly  along  said  railroad 
following  the  curvature  thereof  and  embracing 
a  strip  of  land  twenty  (20)  feet  on  each  side 
of  said  center  line  to  the  southerly  boundary  of 
said  last  above-described  land,  and  it  is  ordered, 
adjudged,  and  decreed  that  the  Southern  Pa- 
cific Railroad  Company  is  tbe  owner  thereof, 
also  except  an  easement  for  right  of  way  con- 
veyed prior  to  the' commencement  of  this  action 
by  the  San  Pedro  Lumber  C!ompany  to  the  Los 
Angeles  Interurban  Railway  Company  by  deed 
dated  February  25,  1905,  and  recorded  in  Book 
4001,  p.  13,  of  deeds,  records  of  Los  Angeles 
county,  Cal. ;  and  it  is  ordered,  adjudged,  and 
decreed  that  the  Los  Angeles  Interurban  Rail- 
way Company  is  the  owner  of  said  easement  of 
right  of  way  last  described.  And  as  so  modified 
the  judgment  is  affirmed,  with  costs  to  re- 
spondent.' " 

The  rehearing  was  ordered  on  tbe  petition 
of  San  Pedro  Lumber  Company,  which  asked 
this  court  to  pass  specifically  on  its  claim  of 
prescriptive  title,  and  on  the  question  of  its 
littoral  rlgihts.  Although  the  first  contention 
had  not  been  advanced  in  the  briefs,  and  the 
second  was,  as  we  thought,  settled  by  the  con- 
temporaneous decision  in  People  v.  S.  P.  R. 
B.  Co.,  166  CaL  627,  138  Pac.  103,  the  rehear- 
ing was  ordered,  for  tbe  reason,  principally, 
that  further  consideration  of  the  question  of 
prescriptive  title  was  deemed  desirable. 

[1]  Decisions  rendered  by  this  court  since 
the  rehearing  was  ordered  dispense  with  the 
necessity  of  extended  dlBcussion  of  either  of 
the  questions  thus  presented.  In  Patton  v. 
City  of  Wilmington,  147  Pac  141  (L.  A.  No. 
3485),  filed  March  4,  1915,  It  was  held  that  a 
title  to  tidelands,  which  have  been  withheld 
from  sale  by  the  state,  cannot  be  acquired  by 
adverse  jKJssesslon.  It  ia  true  that  tbe  jus- 
tices joining  In  the  decision  differed  widely 
in  their  reasons  for  this  conclusion,  but  five 
of  them  united  In  declaring  that,  on  one 
ground  or  another,  a  prescriptive  title  to  such 
lands  could  not  be  acquired  against  tbe  state. 
The  court  has  thus  finally  repudiated  the  doc- 
trine that  a  qualified  title  (viz.,  a  title  to  the 
fee,  subject  to  the  public  easemcnta)   may 
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ibxia  be  acquired.  Thla  view  bad  been  declar- 
ed In  People  ▼.  BannlnK,  140  Pa&  587  (L.  A. 
No.  SD77),  and  People  ▼.  Banning;,  140  Pa& 
691  (L.  A.  No.  3061),  decided  at  the  same  time 
as  the  Callfomla  Fish  Company  Case,  bnt  In 
each  of  these  cases  the  Judgment  was  vacat- 
ed and  a  rehearing  ordered.  The  two  cases 
were  subsequently  disposed  of  upon  stipula- 
tion of  the  parties;  there  being  no  decision 
upon  the  point  now  under  discussion. 

[2]  The  claim  of  littoral  rights  is  met  bj 
a  reference  to  Henry  Dailton  &  Sons  Co.  ▼. 
Oakland,  143  Paa  721,  where  it-  is  held,  on 
the  authority  of  People  t.  S.  P.  B.  R.  Co.,  166 
GaL  627,  138  Pac.  103,  that  the  owner  of  up- 
land bordering  upon  navigable  waters  cannot 
assert  an  Interest  in  the  intervening  tide- 
lands,  as  against  the  right  of  the  state  or  its 
authorized  agencies  to  hold  and  control  such 
tldelands  in  furtherance  of  the  public  uses  of 
navigation  and  fishery.  The  decree  here  ap- 
i;)ealed  from  adjudged  merely  that  the  plain- 
tiff is  the  owner  of  the  tldelands  in  question, 
and  that  the  defendants  have  no  interest 
therein.  This  is  a  correct  determination  of 
the  respective  rights  of  the  parties  in  such 
lands.  Whether  the  owner  of  the  upland 
may  occupy  the  tldelands  until  the  state,  or 
its  agency,  sees  fit  to  take  possession  of  them 
in  furtherance  of  some  plan  to  aid  naviga- 
tion, or  whether,  when  that  time  comes,  the 
San  Pedro  Lumber  Company  will  be  entitled 
to  compensation  on  account  of  structures 
erected  by  It  on  these  lands,  are  questions 
that  are  not  presented  by  the  record  before 
ns,  and  that  may  well  be  left  to  be  decided 
when  they  arise.  See  People  v.  Cal.  Fish.  Co., 
supra. 

[3,4]  The  opinion  heretofore  filed  is  ap- 
proved as  a  correct  determination  Of  the 
points  therein  decided. 

The  order  denying  a  new  trial  is  affirmed. 
The  Judgment  is  modified  as  provided  in  said 
former  opinion,  and  as  so  modified  is  affirm- 
ed, with  costs  to  respondent 


(60  Hont.  404) 

STATE  ex  rel.  GIBSON  v.  STEWABT  et  aL, 

State  Board  of  Land  Com'rs. 

(No.  3623.) 

(Supreme  Court  of  Montana.    March  15,  1915.) 

1.  Mandamus  ®=»85— State  Lands— Disposi- 
tion—Discketion  OP  Public  Officers. 
The  Enabling  Act,  providing  that  state 
lands  may,  under  such  regulations  as  the  Legis- 
lature shall  prescribe,  be  leased  and  Bev.  Codes, 
8§  2161,  2162,  providing  that  the  state  board 
of  land  commissioners  may  offer  for  sale  and 
lease  state  lands,  confer  on  the  board  a  discre- 
tion as  to  selling  or  leasing  state  land,  and 
mandamus,  available  under  section  7214,  to 
compel  performance  of  an  act  which  the  law 
specially  enjoins  as  a  duty  resulting  from  an 
office,  will  not  He  to  control  the  discretion  of 
the  board. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dfe.  8§  184-188 ;   Dec.  Dig.  <g=»85.] 


2.  MANbAHUB  «s»152— Pabtibs— Indisfbnba- 

BLE  PABTIBS. 

In  mandamus  to  compel  the  state  board  of 
land  commissioners  to  cancel  a  certificate  ot 
sale  to  a  third  person  and  consider  relator's  pe- 
tition to  lease  Uie  lands,  the  third  person  is  aa 
indispensable  party. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |  293;    Dec  Dig.  «=>152.] 

Mandamus  by  the  Sta^e,  on  the  relation 
of  Paris  Olbson,  against  Samuel  V.  Stewart 
and  others,  constituting  the  State  Board  of 
Land  Commissioners,  to  compel  the  cancella- 
tion of  a  certificate  of  sale  and  consider  re- 
lator's petition  to  lease  state  land.  Motion 
to  quash  sustained,  and  proceeding  dis- 
missed. 

Cooper,  Stephenson  &  Hoover,  of  Great 
Falls,  for  relator.  D.  M.  Kelly,  Atty.  Gen., 
J.  H.  Alvord,  Asst  Atty.  Gen.,  and  W.  T. 
Pigott  of  Helena,  for  respondents. 

HOLLOWAY,  X  Pursuant  to  the  grant 
contained  in  the  Enabling  Act,  the  state  of 
Montana  became  the  owner  of  the  W.  %  of 
the  N.  W.  \i  of  section  23,  township  20  N., 
range  3  E.,  in  (Cascade  county.  On  Septem- 
ber 20,  1912,  this  land  was  sold  in  one  piece 
or  parcel  by  the  state  board  of  land  com- 
missioners to  Wm.  Beebee  for  $18  i>er  acre, 
and  a  certificate  of  purchase  issued  to  him. 
The  land  lies  less  than  three  miles  from  the 
dty  limits  of  the  d^  of  Great  Falls.  On 
October  28,  1914,  this  relator  applied  to  the 
board  to  lease  the  same  piece  of  land,  bnt 
his  application  was  rejected,  for  the  reason 
that  the  land  had  been  sold.  This  proceeding 
was  thereupon  commenced  to  compel  the 
board  to  cancel  the  Beebee  certificate  and 
consider  relator's  petition  to  lease.  To  the 
affidavit  and  alternative  writ  a  motion  to 
quash  was  Interposed,  and  the  matter  is  now 
before  ns  for  determination. 

Relator  grounds  his  right  to  relief  uiHin 
the  contention  that  the  sale  to  Beebee  was 
absolutely  void.  By  section  1  of  article  17 
of  the  state  ConsUtution,  state  lands  are 
divided  Into  four  classes.  Claaa  4  comprises 
"lands  within  the  limits  of  any  town  or  dty 
or  within  three  miles  of  such  limits."  Sec- 
tion 2  of  the  same  article  provides  for  the 
sale  or  lease  of  lands  of  the  first  or  third 
class,  for  the  sale  of  lands  of  the  second 
class  or  the  timber  thereon,  and  then  con- 
cludes: 

"The  land  of  the  fourth  class  shall  be  sold  in 
alternate  lots  of  not  more  than  five  acres  each, 
and  not  more  than  one-half  of  any  one  tract 
of  such  lands  shall  be  sold  prior  to  the  year 
one  thousand  nine  Bundred  and  ten  (1910).' 

It  is  Insisted  that  the  sale  of  this  land  in  a 
single  tract,  comprising  80  acres  and  belong- 
ing to  the  fourth  class,  was  in  direct  viola- 
tion of  this  constitutional  provision,  and 
therefore  void.  Whether  this-  be  so  or  not, 
there  are  at  least  two  Insuperable  barriers 
to  relator  obtaining  the  relief  he  seeks  by 
this  proceeding: 


>For  other  cu«i  see  uun*  topio  and  KBT-NUMBER  in  all  Kejr-Numbered  DtgesU  and  ladexM 

Digitized  by  VjOOQ  IC 


Mont) 


DOOBl^OS  T.  THOMAS 


277 


It]  1.  Wblle  lands  of  tbe  Onrt:  and  third 
dasB  may  be  sold  or  leased,  the  board  la 
commanded  to  sell  lands  of  the  fourth  class, 
and  nothing  la  said  abont  leasing  them.  If, 
however,  authority  to  lease  such  lands  be 
beld  to  be  derived  from  the  Enabling  Act, 
tbe  utmost  that  can  be  said  is  that  permis- 
sion was  given  the  state  to  lease  without  re- 
quiring it  to  do  so.    The  language  is: 

"That  all  lands  herein  eranted  for  educational 
purposes  shall  be  diapoaea  of  only  at  public  sale, 
and  at  a  price  not  leas  than  ten  aollara  per 
acre,  the  proceeds  to  conatitnte  a  permanent 
achool  fund,  the  interest  of  which  only  shall 
be  expended  in  the  support  of  said  schools.  But 
■aid  landa  may,  under  such  legulations  as  the 
legislatures  shaU  prescribe,  be  leased  for  periods 
of  not  more  tiian  five  years,  in  quantities  not 
exceeding  one  section  to  any  one  person  or  com- 
pany," etc     Section  U. 

Apparently  the  Legislature  acted  upon  the 
assumption  that  authority  to  lease  any  state 
landa  had  been  conferred  upon  the  state; 
for  In  1890  it  provided: 

The  state  board  of  land  commissioners  "may 
from  time  to  time  direct  that  the  lands  belong- 
ing to  the  state  be  offered  for  sale  and  lease  at 
Soblic  auction  to  the  highest  bidder."  Iaws 
899,  p.  88;   Bev.  Codes.!  2161. 

Under  this  act  no  obligation  is  Imposed  up- 
on the  tMard  to  sell  or  lease  state  lands,  or 
to  sell  or  lease  at  all  to  any-  particular  in- 
dividual. Not  until  after  state  land  has  been 
offered  for  sale,  and  no  bid  therefor  lias  t>een 
received.  Is  a  duty  imposed  to  offer  It  for 
lease.  Section  2162.  Assuming  tbe  author- 
ity existed  to  lease,  then  the  question  wheth- 
er this  particular  jiarcel  of  land  should  be 
offered  for  sale  or  lease  in  any  proper  man- 
ner whatever  was  referable  to  the  sound  dis- 
cretion of  the  board;  and  it  Is  elementary 
that  mandamus  will  not  lie  to  control  mere 
discretion.  State  ez  rel.  Hlckey  v.  District 
Court,  23  Mont  664,  59  Pac.  917;  State  ex 
rel.  Dempsey  v.  District  Court,  24  Mont.  666, 
63  Pac.  389;  State  ez  rel.  Finlen  v.  District 
Court,  26  Mont  872,  68  Pac.  466;  State  ez 
rd.  La  France  O.  Ci>.  v.  District  Court,  40 
Mont  206,  105  Pac.  721.  Mandamus  will 
lie  only  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,  trust  or  station." 
tlev.  Codes,  |  7214;  State  ex  rel.  Knight  v. 
Helena  P.  &  L.  Co.,  22  Mont  391,  66  Pac.  686, 
44  L  B.  A.  692.  Since  consideration  of  re- 
lator's application  to  lease  is  not  a  duty 
specially  enjoined  upon  the  board,  mandamus 
will  not  lie  in  this  instance  to  compel  sndi 
consideration. 

[2]  2.  Beebee  is  the  holder  of  the  legal  title 
to  the  land.  He  is  not  a  party  to  this  pro- 
ceeding ;  but,  if  his  certificate  should  be  can- 
celed, his  Interests  would  be  adversely  af- 
fected. It  Is  elementary  that  he  cannot  be  de- 
prived of  his  property  without  a  hearing — 
without  his  day  In  court  He  Is  not  only  a 
necessary,  but  an  Indispensable,  party  to  any 
proceeding  which  seeks  the  cancellation  of 
his  certincate.     Wright  v.  Commissioners,  6 


Mont.  29,  9  Pac.  64S;  Stetbem  r.  SUnner, 
11  Idaho,  374,  82  Pac.  451;  StaU  v.  State 
Board,  7  Wyo.  478,  63  Pac  292;  28  Cyc. 
415,  416. 

The  motion  to  quash  Is  sustained,  and  Che 
proceeding  is  dismissed. 

BBANTLY,  a  X,  and  SANNBB,  1.,  con- 
cur. 


(50  Mont  S70) 
DOOBNBOS  V.  THOMAS  «t  aL  (No.  8480.) 
(Supreme  C!ourt  of  Montana.     March  4.  1916.) 

1.  Nkw  Tbiai.  «=9l23— Notiok  or  Motion— 

StJinCIENCT. 

Under  Bev.  Codes,  S  6796,  requiring  that 
the  party  intending  to  move  for  a  new  trial 
sliall  state  in  his  notice  whether  the  motion 
will  be  made  upon  a£Bdavit8  or  bill  of  excep- 
tions or  the  minutes  of  the  court  where  de- 
fendants' notice  of  intention  stated  that  the  mo- 
tion for  new  trial  would  be  made  upon  the  min- 
utes of  tbe  court  and  upon  affidavita,  and  that 
the  record  contained  what  purported  to  be  a 
bill  of  exceptions  and  statement  of  the  case,  no 
affidavits  being  filed,  such  notice  was  sufficient 
since  under  tbe  statute  a  party  may  state  all 
the  methods  conjunctively  by  which  lie  proposes 
to  move  for  new  trial,  although  he  may  not 
give  notice  that  he  will  pursue  one  method  and 
change  thereafter  to  another. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |i  276-281;   Dec  Dig.  i8=>123.] 

2.  Afpkai.  and  Erbob  9=3556— Statekbnt  or 
Facts— "Becobd.  " 

Under  Rev.  erodes,  U  6799,  7114,  provid- 
ing that  tbe  judgment  roll,  affidavits,  bill  of  ex- 
ceptions used  on  the  bearing,  together  with  copy 
of  the  notice  of  appeal,  copy  of  notice  of  inten- 
tion to  move  for  new  trial,  and  copy  of  the  order 
appealed  from,  shall  constitute  the  "record"  to 
be  used  on  appeal  from  an  order  granting  or  re- 
fusing a  new  trial,  where  the  court  Kranted  de- 
fendants an  extension  of  time  to  file  their  bill 
of  exceptions  and  statement  of  the  case,  the  in- 
advertent use  by  the  court  and  counsel  of  the 
expression  "bill  of  exceptions"  for  the  document 
filed  did  not  serve  to  render  tbe  instrument  any 
less  a  statement  of  the  case,  which  it  also  pur- 
ported to  be,  required  by  the  statute  to  be  pre- 
sented to  the  court  on  sppeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=3556. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Becord.] 

3.  Appeal  and  Ebbob  «=»612  —  Bkcobd  — 
JuDQicENT  Bou^—AtTTHENTicATioN— Stat- 
ute. 

Under  Bev.  Codes,  i  6799,  providing  that 
the  judgment  roll,  or  such  parts  thereof  as  may 
l>e  necessary  to  be  considered  on  appeal,  and 
the  affidavits  and  bill  of  exceptions  used  on  the 
bearing,  together  with  certain  other  papers, 
constitute  the  record  to  t>e  used  on  appeal,  etc., 
although  a  judgment  roll  was  not  authenticated 
by  tbe  clerk  technically  as  such,  where  the  rec- 
ord contained  copies,  each  properly  authenticat- 
ed, of  the  several  papers  which  composed  it.  the 
judgment  roll  was  sufficientiy  autiienticated. 

fEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (i  2694-2701;  Dec.  Dig.  «9=» 
612.} 

4.  PtEADiNO  ®=>180— Reply— DEPARTtJBB. 

In  an  action  by  a  buyer  of  a  seed  drill  for 
damages  alleged  to  have  resulted  from  breach  qf 
warranty,  where  the  plaintiff's  complaint  set 
oat  the  warranty  and  its  breach,  but  where,  in 
reply  to  defendants'  answer  that  he  returned 
the  drill  and  received  back  the  price,  plaintiff 
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admitted  bdcIi  facts,  aod  alleced  that -after  the 
defects  in  the  drill  were  discovered  he  continued 
to  use  it  upon  an  express  encaKement  by  the  de- 
fendants to  reimburse  him  for  any  damaee  he 
might  sustain  by  so  doing,  the  theory  of  re- 
covery of  the  reply  being  different  from  that  of 
the  complaint,  there  was  a  departure  fatal  to 
recoverjr;  the  reply  being  merely  responsive  to 
affirmative  matter  stated  in  the  answer  and  un- 
able to  aid  the  cause  of  action  of  the  com- 
plaint, which  had  been  abandoned. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  i(  358-384;   Dec  Dig.  «=180.] 

6.  Sales  «=>425  —  Breach  or  Wabrantt  — 

Bemediks  oy  Bdteb. 

Where  plaintiff  bought  a  seed  drill  under  a 
general  warranty  as  to  satisfactory  perform- 
ance,-on  discovery  of  defects  lie  might  have  (1) 
rescinded  the  contract,  had  the  facts  justified  it, 
and  recovered  the  purchase  price,  (2)  retained 
the  drill  and  sued  for  breach  of  warranty,  or  (3) 
sued  for  fraud  practiced  upon  him,  such  rem- 
edies not  being  concurrent,  and  the  purchaser 
being  unable  to  rescind  the  contract  of  sal*, 
and  thereafter  sue  for  breach  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Diis.  a  1207,  1208;   Dec.  Dig.  «=»426.] 
6.  Sales     «=5»120— Waerantt  —  Bescisbion 

FOB  Bbeacr. 

By  direct  provisions  of  Bev.  Codes,  t  6121, 
where  title  to  a  chattel  has  passed  to  the  pur- 
chaser by  execution  of  the  contract  for  its  sale, 
such  purchaser  cannot  rescind  for  breach  of 
warranty  unless  the  warranty  was  intended  to 
operate  as  a  condition. 

[BM.  Note. — ^For  other  cases,  see  Sales,  Cent. 
Dig.  S  294;    Dec.  Dig.  «=3l20.] 

Appeal  from  District  Court,  Gallatin  Conn- 
ty;  B.  B.  Law,  Judge. 

Action  by  A.  Doombos  against  W.  L.  Thom- 
as and  others.  Judgment  for  plalnttfl,  and 
defendants  appeal.    Beversed  and  remanded. 

Walter  Altken,  of  Belgrade,  for  appellants. 
John  A.  Luce,  of  Bozeman,  for  resiwndent. 

BBANTLY,  C  J.  Tbia  action  was  brought 
against  the  defendants,  as  copartners  under 
the  firm  name  of  the  Gallatin  Valley  Trading 
Company,  to  recover  damages  for  an  alleged 
breach  of  warranty  of  the  quality  of  a  seed 
drill  sold  by  them  to  plaintiff  on  September  1, 
1911.  The  warranty  is  alleged  In  the  com- 
plaint as  follows: 

"That  the  defendants  sold  and  delivered  to  the 
plaintiff  one  Peoria  drill,  which  the  defendants 
warranted  to  the  plaintiff  to  be  •  •  *  rea- 
sonably fit  and  suitable  for  the  purpose  of  prop- 
erly sowing  the  divers  and  sundry  kinds  of 
grains— wheat,  oats,  rye,  and  the  lilie." 

The  complaint  alleges  further,  in  substance, 
that  the  drill  was  not  suitable  for  the  purpose 
for  which  it  was  purchased;  that  the  plaintiff 
used  it  to  BOW  116  acres  of  grain ;  that,  as  a 
result  of  the  inefficiency  of  it,  the  crop  har- 
vested was  much  less  than  it  would  have  been 
had  the  drill  been  efficiently  serviceable ;  and 
that  the  plaintiff  for  this  reason  suffered 
damage  to  the  amount  of  $1,147.20.  The  an- 
swer admits  the  sale  of  the  drill,  alleging 
that  the  plaintiff, -who  is  a  farmer  and  capa- 
ble of  judging  for  himself,  made  a  careful  in- 
si>ectlon  of  it,  and  thereupon  accepted  it  as 
suitable,  executing  to  the  defendants  his 
promissory  note  in  payment  of  the  purchase 


price,  with  the  understanding  that  if  the  drill 
proved  unsuitable  he  might  return  it  and  re- 
ceive bacic  his  note;  that  there  was  no  ex- 
press warranty  of  any  kind ;  that  the  plain- 
tiff used  the  drill  to  sow  65  acres  without 
complaint;  that,  if  it  did  not  effectually  ac- 
complish the  work  for  which  it  was  intended, 
it  was  due  to  the  fault  of  plaintiff  in  han- 
dling it ;  and  that  before  the  commencement 
of  this  action  the  piaintiff  returned  it  to  the 
defendants  and  received  back  from  them  his 
note.  It  is  denied  tlut  he  suffered  any  dam- 
age whatever.  The  reply  admits  the  giving  of 
the  note;  admits  that  plaintiff  returned  the 
drill  to  defendants  and  seciu'ed  from  them  his 
note;  and  alleges  that  any  use  made  by  him 
of  the  drill  after  he  discovered  its  defects 
was  at  the  express  instance  and  request  of 
defendants  and  upon  their  warranty  that  it 
would  do  the  work  for  which  it  was  sold,  and 
their  agreement  to  "stand  good  for  any  dam- 
age to  plaintiff  by  reason  of  his  continuing 
the  use  of  the  same,  and  the  promise  of  de- 
fendants to  remedy  all  defects"  therein.  The 
plaintiff  had  verdict  and  Judgment.  The  de- 
fendants have  appealed  from  the  judgment 
and  an  order  denying  their  motion  for  a  new 
trial. 

[1,2]  At  the  hearing  in  this  court,  counsel 
for  the  plaintiff  submitted  written  objectiona 
to  a  consideration  of  the  appeals  on  the  mei^ 
its,  and  asked  that  they  be  dismissed  because 
of  an  alleged  omission  by  counsel  for  defend- 
ants to  observe  the  provisions  of  the  statute 
in  the  preparation  of  his  record  on  the  mo- 
tion for  a  new  trial,  and  his  failure  to  have 
the  record  on  appeal  properly  authenticated. 
We  have  examined  the  questions  presented 
in  this  behalf,  and  have  concluded  that  they 
are  without  substantial  merit  It  is  true  the 
notice  of  intention  states  that  the  motion  for 
a  new  trial  would  be  made  upon  the  minutes 
of  the  court  and  upon  affidavits,  and  that  tb» 
record  contains  what  purports  to  be  a  bill  of 
exceptions  and  statement  of  the  case,  which 
contains  no  affidavits.  It  does  not  appear 
that  any  affidavits  were  filed.  While  the 
statute  (Bev,  Codes,  |  6706)  requires  the  mov- 
ing party  to  state  in  his  notice  whether  the 
motion  will  be  made  upon  affidavits  or  a  bill 
of  exceptions,  or  the  mlnutis  of  the  court,  it 
does  not  require  him  to  purs  le  all  these  meth- 
ods and  rely  upon  all  the  grounds  Indicated 
by  the  notice,  though  his  notice  states  them 
all.  If  he  pursues  one  of  the  authorized 
methods,  and  the  record  made  in  pursuance 
thereof  is  so  formulated  as  to  present  prop- 
erly one  or  more  of  the  statutory  grounds, 
he  is  entitled  to  be  heard  upon  the  record  as 
made.  He  may  not  notify  his  adversary 
that  he  will  pursue  one  method,  and  there- 
after change  to  another;  nor  may  be  state 
two  or  more  methods  in  the  alternative. 
Gamen  v.  Glenn,  8  Mont  371,  20  Pac.  654: 
Cummlngs  v.  Belns  Copper  (To.,  40  Mont 
570,  107  Pac.  904.  He  may  state  all  the 
methods    conjunctively,    however,    and    the 
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abandonment  of  all  ezce]>t  one  is  no  reason 
why  the  motion  should  not  be  beard.  It 
appears  that  the  motion  was  heard  and  de- 
nied on  January  5,  1914,  and  that  on  Jaou- 
aiy  10th  the  court  granted  defendants  an 
extension  of  time  in  which  to  "prepare, 
serve,  and  file  their  bill  of  exceptions  and 
statement  of  the  case."  Thereafter  a  docu- 
ment was  prepared  under  this  caption  and 
settled  and  allowed  by  the  Judge  as  "a  bill 
of  exceptions  or  statement  of  the  case."  It 
onbodies  the  minutes  of  the  trial,  and  was 
prepared,  as  the  statute  contemplates,  as  the 
record  tipon  which  the  order  disposing  of 
the  motion  was  based.  We  cannot  conceive 
bow  the  inadvertent  use,  by  the  court  and 
counsel,  of  the  expression  "bill  of  exceptions" 
in  designating  the  document,  renders  it  any 
less  a  statement  of  the  case  which  it  also 
purports  to  be,  such  as  is  required  by  the 
statute  (Rev.  Codes,  H  6799,  7114)  to  be  pre- 
sented to  this  court  on  appeal.  The  distinc- 
tion between  the  two  is  that  a  bill  of  ex- 
ceptions is  prepared  before  the  motion  is 
submitted,  whereas  a  statement  is  made  up 
after  the  motion  has  been  determined;  yet 
the  o£Bce  of  each  is  the  same,  viz.,  to  bring 
Into  the  technical  record  matters  which 
would  not  otherwise  constitute  a  part  of  It. 
In  any  event,  since  the  document  upon  whldi 
the  defendants  rely  was  prepared  as  a  state- 
ment of  the  case,  its  character  as  such  is 
not  affected  by  the  fact  that  it  bears  a  dou- 
ble designation. 

[3]  While  the  Judgment  roll  is  not  authen- 
ticated by  the  clerk  technically  as  such,  the 
record  contains  copies,  properly  authenti- 
rated,  of  the  several  papers  which  go  to 
make  it  up.  This  is  sufficient  under  the  stat- 
ute (Rev.  Codes,  f  6799)  to  meet  all  require- 
ments. 

Many  errors  are  assigned  by  counsel  upon 
rulings  made  during  the  trial  in  admitting 
snd  excluding  evidence,  and  upon  the  action 
of  the  court  to  submitting  its  instructions  to 
the  Jury.  He  also  submits  the  question 
whether,  upon  the  case  as  made  by  the  plead- 
ings and  disclosed  by  the  evidence,  the  plain- 
tiff is  entitled  to  recover  at  all.  It  was 
presented  during  the  trial  by  motion  for  non- 
gnlt,  and  also  for  a  directed  verdict  As  we 
view  tbecase,  this  question  must  be  answer- 
ed in  the  negative.  It  is  therefore  not  nee- 
'  essary  to  consider  any  of  the  other  questions 
mibmitted. 

[4]  It  will  be  noted  that,  while  the  defend- 
ants deny  that  they  warranted  the  efficiency 
of  the  drill,  they  allege  that  the  plaintiff  re- 
turned it  to  them  and  received  back  his  note 
—the  consideration  given  for  It.  Plaintiff 
xdmlts  this  in  his  reply,  and  seeks  to  avoid 
tbe  legal  effect  of  his  admission  by  alleging 
that,  after  the  defects  in  the  drill  were  dis- 
covered, he  continued  to  use  it  at  the  request 
of  the  defendants  upon  the  assurance  by 
them  that  tbey  would  compensate  him  for 
any  damage  she  might  sustain  in  doing  sa 


While,  therefore,  in  his  complaint  he  pred- 
icates his  right  to  recover  upon  the  breach 
of  warranty,  in  the  reply  he  bases  his  right 
upon  the  subsequent  undertaking  of  the  de- 
fendants. This  constitutes  a  distinct  de- 
parture from  the  contract  as  alleged,  and 
cannot  be  tbe  basis  of  recovery  in  this  case. 
As  we  have  frequently  said,  a  reply  is  re-  > 
sponsive  to  the  affirmative  matter  stated  in 
the  answer,  and  cannot  be  looked  to  to  aid 
the  cause  of  action  stated  in  the  complaint 
Thornton  v.  Kaufman,  35  Mont.  181,  88  Pae. 
796;  Manuel  v.  Turner,  36  Mont  612,  93 
Pac.  808 ;  Walte  v.  Shoemaker  Co.,  60  Mont 
,  146  Pac.  736. 

[(]  It  is  not  necessary  to  refer  to  the  evi- 
dence. It  is  sufficient  to  say  of  it  that,  aside 
from  that  Introduced  to  establish  the  amount 
of  damages  suffered  by  plaintiff,  it  tends  to 
establish  tbe  guaranty  by  the  defendants 
against  any  loss  resulting  to  plaintiff  from 
the  use  of  tbe  drill  as  alleged  in  the  reply. 
The  motion  for  nonsoit  should  have  been 
granted.  Let  it  be  assumed  that  the  war- 
ranty was  made  as  alleged.  When  the  plain- 
tiff, after  a  fair  trial  of  the  drill,  discovered 
the  defects  in  it,  he  had  these  options:  XI) 
To  rescind  the  contract  if  the  facts  Justified 
it  and  recover  the  purchase  price — ^In  this 
case  his  note;  (2)  to  retain  the  drill  and 
bring  his  action  for  damages  for  a  breach 
6f  the  warranty;  or  perhaps  (3)  to  bring  his 
action  for  the  fraud  practiced  upon  him. 
What  the  measure  of  damages  would  be  in  the 
latter  two  cases  it  is  not  necessary  to. con- 
sider at  this  time.  If  the  purchaser  elects 
to  exercise  the  first  option,  he  is  bound  by 
his  election,  and  cannot  thereafter  sue  for 
a  breach  of  the  warranty.  The  measure  of 
damages  is  the  purchase  price.  Abraham  v. 
Browder,  114  Ala.  287,  21  South.  818 ;  Houser 
&  Haines  Mfg.  Co.  v.  McKay,  53  Wash.  337, 
101  Pac.  894,  27  h.  R.  A.  (N.  S.)  925 ;  Mundt 
V.  Simpkins,  81  Neb.  1,  115  N.  W.  325,  129 
Am.  St  Rep.  670;  Weybrick  v.  Harris,  31 
Ean.  92,  1  Pac.  271 ;  Luitweller  Pumping  E. 
Co.  V.  Uklab  W.  &  Imp.  Co^  16  Cal.  App.  108, 
116  Pac.  707;  Osborne  &  Co.  v.  Polndexter 
(Tex.  Civ.  App.)  34  S.  W.  299 ;  Jack  &  Toner 
V.  D.  M.  &  Ft  D.  R.  Co.,  53  Iowa,  399,  5 
N.  W.  537.  See,  also,  collection  of  cases  in 
note  to  Houser  &  Haines  Mfg.  Co.  v.  McKay, 
supra,  27  L.  R.  A.  (N.  S.)  925. 

[S]  The  rule  as  stated  In  these  cases  pre- 
vails In  most  Jurisdictions,  even  though  title 
has  passed  to  the  purchaser,  and  tbe  con- 
tract does  not  specifically  stipulate  for  a  re- 
scission. In  this  Jurisdiction  the  right  of 
the  purchaser  to  rescind  does  not  exist  if 
title  has  passed  to  him,  unless  the  warranty 
was  Intended  to  operate  as  a  condition  (Rev. 
Codes,  i  5121).  Subject  to  this  limitation, 
the  rule  as  stated  above  must  be  correct, 
for  the  reason  that  by  exercising  his  option 
to  desclnd  the  purchaser  has  elected  to  ex- 
tinguish the  contract  (Rev.  Codes,  i  5062), 
and  by  doing  so  has  dissolved  entirely  his  re- 
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latioii  with  the  seller  created  by  It,  tbva 
Incidentally  adjusting  also  all  the  rlgbts 
growing  oat  of  it.  In  Abraham  Bros.  ▼. 
Browder,  supra, "the  rule  is  stated  thus: 

"There  must  be  a  sabsisticg  contract  to  sup- 
port an  action  for  a  breach  of  warranty.  If 
the  facts  justify  it,  a  buyer  may  rescind  a  con- 
tract and  sue  for  the  purchase  money  paid; 
or  he  may  sue  and  recover  damages  for  a  fraud 
practiced  upon  him;  or  he  may  affirm  the  con- 
tract and  maintain  an  action  for  breach  of 
warranty.  He  cannot  insist  tliat  a  contract  has 
been  rescinded,  and  yet  lecoTer  on  the  con- 
tract" 

In  Osborne  &  Co.  T.  Poindexter,  anpra,  we 
find  this  statement: 

"The  plaintiffs  might  have  tendered  back  the 
machine,  and  demanded  their  notes  and  money, 
or,  at  their  option,  might  elect  to  keep  the  ma- 
chine, and  pay  the  price,  and  sue  for  damages 
in  the  difference  in  value  of  the  machine  as 
represented  and  warranted  and  as  it  really  was, 
and  for  the  special  damages  occasioned  by  the 
breach  of  the  warranty." 

To  the  same  effect  Is  a  statement  of  the 
rale  fo>and  in  Loitweiler  Pumping  B.  Co.  ▼. 
XJklah  W.  &  Imp.  Co.,  sapra,  in  support  of 
which  the  court  cites  Abraham  Broa.  t. 
Browder,  supra. 

"The  buyer  may  not  pursue  two  inconsistent 
remedies;  if  he  chooses  to'  exercise  the  special 
remedy  by  returning  the  article  to  the  seller, 
he  is  then  confined  to  a  recovery  of  the  purchase 
money  paid,  and  cannot  maintain  an  action  for 
damages  for  a  breach  of  the  warranty."  SO 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  199. 

In  this  case  the  admissions  In  the  plead- 
ings show  that  the  contract  was  rescinded. 
Whether  this  was  by  virtue  of  an  express 
agreement  made  at  the  time  of  the  sale,  as 
alleged  in  the  answer,  or  by  mutual  consent 
of  the  parties  when  It  was  discovered  that 
the  drill  was  defective,  the  result  is  the  same. 

We  shall  not  undertake  to  decide  the  ques- 
tion whether  the  plaintiff  might  have  recover- 
ed upon  the  facts  stated  in  the  reply.  He 
cannot  have  recovery  thereon  in  this  case. 
It  is  sufficient  for  a  determination  of  the 
case  as  now  presented  to  say  that,  having  ad- 
mitted that  he  rescinded  the  contract,  he  can- 
not recover  upon  allegation  of  a  breach  of  it 

The  judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  further  proceed- 
ings. 

Beversed  and  remanded. 

SANNEB  and  HOLLOWAT,  JJ.,  concur. 


(20  N.  M.  179) 

STATE  T.  HABBEBT.    (No.  1698.) 

(Supreme  Court  of  New  Mexico.     March  11, 
1916.) 

(Bvlta^nu  it  (^  Court.) 

BaPE  «=5>7— Elkmknts  or  Ottknsk— Paoor. 

Proof  of  penetration  alone  is  sufficient  to 
establisb  the  crime  of  rape. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent 
Dig.  J  7;  Dec.  Dig.  «=>7.] 

Appeal  from  District  Coart,  Chaves  Coun- 
ty;  McClure,  Judge. 


W.  P.  Harbert,  convicted  of  the  crime  of 
statutory  rape,  tippeals.    Affirmed. 

W.  W.  Gatewood,  of  Boswell,  and  R.  L. 
Graves,  of  Brownfleld,  Tex.,  for  appellant. 
F.  W.  Clancy,  Atty.  Gen.,  and  Ira  L.  Grlm- 
shaw,  Asst  Atty.  Gen.,  for  the  State. 

MUCHEM,  District  Judge.  The  defoidant 
was  convicted  of  statutory  rape  under  the 
provisions  of  section  1090,  Comp.  Laws  1897. 
The  state's  case  depended  upon  the  credibil- 
ity given  by  the  jury  to  the  testimony  of  the 
complaining  witness,  who  was  IS  years  of 
age,  and  two  other  young  girls,  aged  11  and 
12.  While  It  may  be  trne,  as  urged  upon  us, 
that  young  females  are  more  often  guilty  of 
the  crime  of  false  accusation  than  other  in- 
dividuals of  the  species,  yet  this  objectioa 
is  one  directed  solely  to  their  credibility  as 
witnesses,  and  therefore  necessarily  within 
the  province  of  the  jury  and  the  trial  judge. 
After  carefully  scrutinizing  the  entire  record, 
we  can  say  that  the  statements  of  these  wit- 
nesses do  not  bear  the  badge  of  fiction,  and 
ttiat  there  Is  nothing  in  the  case  as  to  the 
condition  or  situation  of  the  persons  In- 
volved, nor  in  the  circumstances  and  setting 
of  the  transaction,  which  raises  any  sus- 
picion that  the  defendant  was  victimized. 

The  court's  instruction  No.  11  that  pene- 
tration only  was  sufficient  to  constitute  a 
rape  correctly  stated  the  law. 

The  other  errors  assigned  by  api)eUants 
have  all  been  considered  and  adjudged  not 
to  be  well  taken. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

BOBEBTS,  a  J.,  and  HANNA,  J.,  concur. 


(20  N.  II.  119) 

JAHBBN  V.  BtJTLBB  et  al     (No.  1«97.) 

(Supreme   Court  of  New   Mexico.     March   6. 
1916.) 

(Syttatnu  ly  the  Court.) 

JUDOHENT   9=3720— GONCLUSIVKNESS—ISStnES. 

A  judgment  of  a  court  of  competent  juris- 
diction, upon  the  merits  of  a  controversy,  is  con- 
clusive between  the  parties  and  those  in  privity 
with  them,  upon  every  question  of  fact  directly 
in  issue,  determined  in  the  action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  I  1261;    Dec.  Dig.  <S=>720.] 

Appeal  from  District  C!ourt,  Mora  County ; 
D.  J.  Leahy,  Judge. 

Action  by  A.  O.  Jahren  against  Paul  Butler 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.     Affirmed. 

On  May  16,  1898,  one  George  Chavez,  the 
father  of  the  appellants,  commenced  a  suit 
in  the  district  court  of  Mora  county  against 
one  Aaron  Hollenbeck  and  his  wife,  seeking 
an  Injunction  restraining  Hollenbeck  from  in- 
terfering with  certain  lands  in  Mora  county, 
to  which  Chavez  then  claimed  title,  and  of 
which  be  then  claimed  to  be  in  possession. 


9s9For  other  casM  see  sam*  topic  and  KBT-NUMBEB  In  all  Key-Numberad  Digesu  and  ladaxat 
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BoIIenbeck  In  a  croBs-complalnt,  filed  In  this 
action  referred  to,  set  np  that  the  land  In 
question  I>eIonged  to  him,  and  was  at  that 
time  in  his  possession,  and  prayed  that  an 
Injunction  issue  restraining  Chavez  from  in- 
terfering with  him  in  his  ownership  and  pos- 
session of  the  land. 

On  May  9,  1901,  a  decree  was  entered  in 
that  cause,  wherein  the  court  found  that 
Hollenbeck  was  entitled  to  the  writ  of  in- 
Jnnction  prayed  for  by  him,  which  was  di- 
rected to  be  issued.  After  the  entry  of  the 
final  decree  in  the  cause  institnted  in  1898, 
the  McAllister  Springs  Company  acquired  the 
title  of  Hollenbeck,  and  subsequently  institut- 
ed contempt  proceedings  against  Chavez, 
upon  the  ground  that  he  had  violated  the  in- 
junction directed  to  be  issued  under  the  de- 
cree aforesaid,  and  on  December  6,  1901,  the 
district  court  entered  a  new  decree,  reaffirm- 
ing the  former  one,  but  somewhat  amplifying 
and  construing  the  findings  of  the  first  de- 
cree. Among  other  things  the  court  found 
that  Chaves  had  been  guilty  of  contempt  in 
the  violation  of  the  former  injunction  order, 
through  Interfering  with  the  possession  of 
the  lands,  and  trespassing  thereupon,  and, 
by  reason  of  the  fact  that  Chaves  claimed 
that  he  did  not  understand  the  injunction 
order  of  the  court,  he  was  granted  90  days 
within  which  to  make  further  proof  as  to 
his  title  to  the  lands  in  question.  Chaves, 
however,  did  not  avail  himself  of  this  oppor- 
tunity. Thereafter  one  A.  O.  Jahren  acquir- 
ed the  title  to  the  McAllister  Springs  Com- 
pany, and  on  September  29,  1909,  commenced 
the  present  proceedings  in  the  district  court 
of  Mora  county,  which  Is  a  suit  against  nu- 
merous individuals,  Including  George  Chaves, 
herein  referred  to,  who  died  after  the  instl- 
tntlon  of  this  action;  the  cause  being  reviv- 
ed against  his  sons,  Eplfanlo  and  Porflrio 
Chaves,  the  appellants  herein.  The  action  Is 
In  the  ordinary  form  of  an  action  to  quiet 
title,  and  the  answer  of  these  two  defendants 
la  a  denial  of  piaintUTs  title  and  an  assertion 
et  title  in  themselves  to  certain  small  tracts 
of  land  within  the  exterior  boundaries  of 
the  larger  tract  claimed  by  Jahren  and  de- 
gciibed  in  his  complaint.  This  title  is  claim- 
ed by  them  by  inheritance  from  their  father ; 
they  alleging  adverse  possession  in  him,  and 
pleading  no  other  title  than  that  acquired  by 
adverse  possession.  They  asked  that  their 
title  be  quieted  as  against  plaintifl. 

The  plaintifl,  Jahren,  answering  the  cross- 
complaint  of  appellants,  after  denying  its  al- 
legations, further  pleaded  the  decrees  here- 
inbefore referred  to  in  the  former  proceeding 
between  Hollenbe<%  and  Chavez  as  a  bar  to 
th^  claim  of  title  on  the  part  of  the  defend- 
ants, appellants  here. 

In  replying  to  this  answer,  the  defendants 
attacked  the  legal  effect  of  the  decrees  refer- 
red to,  and  alleged  that  the  real  estate  in- 
volved in  the  present  proceeding  was  not  the 
same  as  that  concerned  in  the  former  pro- 


ceeding between  Hollenbeck  and  their  father, 
and  further  pleaded  that  the  former  decrees 
are  of  no  effect  as  a  bar  to  their  present 
claim  because  of  the  fact  that  they  had  been 
rendered  more  than  seven  years  prior  to  the 
commencement  of  this  action. '  And  It  is  this 
last  contention  that  Is  prindiMdly  relied  upon 
in  this  appeal. 

By  stipulation  the  cause  was  set  down  for 
hearing  on  the  former  adjudication  on  No- 
vember 17,  1913,  and  decree  was  rendered  in 
the  cause  in  favor  of  the  plaintiff,  appellee 
herein. 

By  the  Seventh  finding,  the  court  determin- 
ed that  the  land,  title  to  which  was  adjudi- 
cated in  the  case  of  Chavez  against  Hollen- 
beck, was  the  same  land  claimed  by  the  de- 
fendants in  this  case,  and  described  la  their 
cross-complaint;  all  of  it  being  aitnate  with* 
In  the  exterior  boundaries  of  the  land  which 
was  adjudicated  to  Hollenbeck  In  the  former 
decree. 

By  the  fifth  and  eighth  findings,  the  court 
also  found  that  the  parties  to  the  present  pro- 
ceeding were  in  privity  with  the  parties  to 
the  former  one;  the  court  further  finding 
that  the  defendants  in  the  present  proceeding 
were  estopped  by  the  decrees  of  1901  from 
questioning  the  title  of  plaintiff,  and  entered 
a  decree  accordingly.  From  whlidi  decree 
the  present  appeal  was  sued  out 

O.  A.  Ziarrazolo,  of  Bast  I/as  Vegas,  for  ap- 
pellants. S.  B.  Davis  and  C.  A.  Spless,  both 
of  East  Las  Vegas,  for  apiwUee. 

HANNA,  J.  (after  stating  the  fttcts  as 
above).  The  appellants  have  submitted, 
without  discussion  and  without  authority,  all 
assignments  of  error,  except  those  numbered 
0,  7,  10,  and  11,  which  present  the  following 
legal  propositions:  First,  were  the  decrees 
rendered  on  the  9th  day  of  May,  1901,  and 
the  6th  day  of  December,  1801,  in  the  case  of 
George  Chavez  et  al.  v.  Aaron  Hollenbeck,  in 
force  and  effect  at  the  time  of  the  cdmmence- 
ment  of  this  suit,  so  that  they  or  either  of 
them  could  be  ideaded  in  bar  of  the  appel- 
lants' claim  of  title;  this  contention  being 
predicated  upon  the  fact  that  the  decrees 
were  rendered  more  than  seven  years  prior  to 
the  commencement  of  the  present  suit?  Sec- 
ond, did  the  litigation  in  the  case  of  Chaves 
et  al.  ▼.  Hollenbeck,  commenced  on  the  10th 
day  of  May,  1898,  and  concluded  by  the  de- 
cree of  December  6,  1901,  either  considered 
by  itself  or  considered  in  connection  with 
that  decree  which  was  never  enforced  or  ex- 
ecuted, there  never  having  been  a  disposses- 
sion of  the  premises  in  litigation,  said  pos- 
session having  been  held  and  retained  by 
George  Chavez  and  after  his  death  by  the  ap- 
pellants herein,  at  the  time  of  the  Institution 
of  this  suit  on  September  24,  1909,  in  any 
way  stop  or  interrupt  the  running  of  the 
statute  of  limitations  In  favor  of  the  a{^>el- 
lants,  and  if  the  appellants  herein  retained 
adverse  possession  of  the  premises  In  ques- 
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Uon,  from  a  day  anterior  to  the  institution 
of  the  original  suit  of  Chavez  et  al.  t.  Hollen- 
beck,  in  the  year  1898  to  the  filing  of  the 
complaint  by  the  plaintiff  in  this  cause  on 
September  28,  1899,  mature  the  title  of  the 
appellants  by  adverse  possession? 

This  second  proposition  of  law  may  be  more 
briefly  said  to  be  a  contention  that  the  de- 
crees of  1901  were  ineffective  to  stop  the  run- 
ning of  the  statute  of  limitations  upon  which 
the  claim  of  appellants  to  title  by  adverse 
possession  is  based,  because  no  process  to  en- 
force the  decrees  referred  to  was  issued. 

Upon  the  first  proposition  of  law  it  is  the 
contention  of  appellants,  under  the  provisions 
of  section  2914,  C.  L.  1897,  that: 

"Actions  founded  upon  any. judgment  of  any 
conrt  of  the  territory  of  New  Mexico  may  be 
brought  within  seven  years  from  and  after  the 
rendition  of  such  Judgment,  and  not  afterward." 

Counsel  for  appellants  dte,  in  support  of 
this  contention,  the  case  of  Browne  &  Man- 
umarea  Co.  v.  Francisco  Chavez,  Jr.,  9  N.  11. 
316,  64  Pac.  234,  in  which  case  the  territorial 
Supreme  Court  held  that  a  Judgment  barred 
by  the  statute  of  limitations  of  seven  years 
cannot  be  revived  by  scire  facias.  It  Is  to  be 
noted,  however,  that  the  cause  of  action  In 
the  case  referred  to  was  based  upon  a  former 
Jndgment  for  a  money  demand,  which,  of 
course,  had  become  merged  in  the  Judgment, 
and  the  attempt  to  revive  the  former  Judg- 
ment by  scire  facias  was  of  necessity  an  ac- 
tion founded  upon  the  first  Judgment  Where- 
as in  the  present  case,  which  is  a  suit  to  quiet 
the  title  to  certain  lands,  the  action  Is  not 
predicated  upon  the  former  deicree  or  decrees 
of  1901,  but  is  of  necessity  predicated  upon  the 
title  of  the  plaintiff,  who  pleads  the  former 
decrees  solely  upon  the  grpund  of  estoppel  by 
a  former  adjudication,  and  is  not  standing, 
nor  does  the  record  disclose  that  he  seeks  to 
stand  upon  the  decrees  In  question  as  the 
foundation  of  his  title. 

It  hasi  been  too  well  established  to  need  the 
citation  of  authority  that: 

"A  judgment  of  a  court  of  competent  jurisdic- 
tion, upon  the  merits  of  a  controversy,  is  conclu- 
sive between  the  parties  and  those  in  privity 
with  them,  upon  every  question  of  fact  directly 
in  issue,  determined  in  the  action."    24  Cyc.  765. 

The  decrees  of  1901  found  the  title  of  the 
lands  in  question  to  be  in  Hollenbeck,  the 
predecessor  In  interest  of  the  appellee  herein. 
But  these  decrees  in  themselves  do  not  con- 
stitute the  source  of  the  title  in  appellee,  and 
were  simply  a  confirmation  by  the  district 
court  of  the  title  of  Hollenbeck,  as  it  existed 
before  the  decrees  were  entered;  and,  the 
question  of  title  having  been  fully  litigated 
between  the  parties  or  their  privies,  the  ap- 
pellants are  necessarily  estopped  from  again 
litigating  the  same  question. 

The  second  proposition  advanced  by  appel- 


lants is  that  the  adverse  possession  of  the  ap- 
pellants and  their  father  continued  after  the 
decrees  of  1901,  whidi  were  ineffective  to 
break  the  running  of  the  statute,  since  they 
were  not  in  fact  enforced,  and  the  appellants 
or  their  father  not  ousted  from  possession. 
As  stated  by  counsel  for  appellee,  this  argu- 
ment presupposes  that  appellants  were  in  ac- 
tual and  adverse  possession  of  the  lands  in 
question  in  1898,  when  the  suit  between 
Chavez  and  Hollenbeck  was  instituted,  and 
that  such  possession  was  diaracterized  by  all 
of  the  elements  necessary  to  constitute  ad- 
verse possession.  This  state  of  facts,  how- 
ever, is  not  borne  out  by  the  record,  and,  on 
the  contrary,  the  findings  contained  in  the 
decrees  of  1901  expressly  negatives  the  idea. 

We  will  not  lengthen  this  opinion  by  quot- 
ing from  the  decrees  referred  to,  it  being  suffi- 
cient to  say  that  the  court  found  that  the  evi- 
dence as  to  possession,  use,  or  occupation  of 
any  of  the  lands  in  question  by  the  plainttfTs 
was  vague,  uncertain,  and  unsatisfactory,  and 
expressly  found  that  the  defendant  (Hollen- 
beck) had  established  his  possession  as  against 
the  plaintiffs,  for  a  period  of  at  least  12  years 
prior  to  the  time  of  the  filing  of  the  suit, 
which  possession  was  public,  open,  and  notori- 
ous, and  adverse  to  plaintiffs  and  those  claim- 
ing under  them. 

It  is  to  be  borne  in  mind  that  the  district 
court,  in  the  trial  of  the  present  cause  now 
under  consideration,  found  that  the  land  and 
real  estate,  the  title  to  which  was  involved 
and  adjudicated  in  the  first  cause,  instituted 
by  Chavez  against  Hollenbeck,  was  the  same 
land  now  claimed  by  the  defendants  herein, 
Porfirio  Chavez  and  Eiplfanlo  Chavez. 

The  testimony  in  the  present  case,  on 
which  this  finding  Is  based,  is  not  included  In 
the  transcript,  and  is  not  before  the  court, 
and  the  finding  in  this  respect  is  therefore 
conclusive.  ■ 

It  therefore  follows  that,  by  tlie  decrees  of 
1901,  the  court  adjudicated  the  questlcHi  as 
to  whether  or  not,  at  the  time  of  the  Instltn- 
tlon  of  the  former  suit,  George  Chavez,  the 
ancestor  of  the  present  app^lants  was  In 
possession  of  the  land  now  in  controversy, 
and  by  these  decrees  determined  that  he  was 
not  In  possession.  This  being  true,  Chavez 
could  not  have  acquired  title  by  adverse  pos- 
session between  the  date  of  the  decrees  in  the 
first  suit  referred  to,  which  were  entered  in 
1901,  and  the  date  of  the  institution  of  this 
suit,  which  was  September  29,  1909. 

For  the  reasons  stated,  we  conclude  that 
there  1st  no  merit  in  the  assignments  of  error 
presented  for. our  consideration,  for  whidi 
reason  the  Judgment  of  the  district  court  is 
affirmed ;  and  it  is  so  ordered. 

BOBEBTS,  0.  J.,  and  PABKBB,  J.,  concur 
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FIELD  T.  HUDSON.    (No.  1651.) 

(Sapreme  Court  of  New  Mexico.     March  11, 
191fi.) 

fSyOatiu  by  Editorial  Staff.) 

CoBTB  *=61—AppBAi/— Taxation. 

Where  the  -jndgmeat  is  reversed,  and  ap- 
peOanfa  demand  for  affirmation  of  the  jadg- 
ment  denied,  and  a  contention  of  the  appellee 
ii  not  mentioned  in  the  decision  of  the  Supreme 
Court,  both  parties  prevail,  and  the  costs  should 
be  divided  equally  between  them,  under  Comp. 
Laws  1897.  |  3148,  providing  that  the  prevailing 
partT  shall  recover  his  costs  against  the  other 
party,  except  where  a  different  provision  is 
made  by  law. 

(Ed.  Note.— For  other  cases,  see  Costa,  Cent 
Die  {  272  f  Dec  Dix-  «=>61.] 

On  motion  to  retax  costs.    Motion  granted. 
For  former  opinion,  see  140  Pac.  1118. 

H.  B.  Cornell,  of  Albuquerque,  for  appel- 
lant EL  W.  Dobson  and  H.  C.  Miller,  both 
of  Albuquerque,  for  appellee. 

MECHEM,  District  Judge.  By  our  deci- 
sion of  May  4, 1914  (140  Pac.  1118),  the  Jadg. 
ment  of  the  lower  court  was  reversed,  and 
without  farther  order  the  costs  were  taxed 
as  of  course  in  favor  of  the  appellant  Ap- 
pellee now  moves  to  retax  the  same,  on  the 
ground  that  he,  as  well  as  the  appellant,  pre- 
vailed within  the  meaning  of  section  8148,  C. 
L.  1897,  which  provides: 

"For  all  civil  actions  and  proceedings  of  any 
kind,  the  party  prevailing  shall  recover  his  costs 
igainst  the  other  party  except  in  those  cases 
in  which  a  different  provision  is  made  by  law." 

That  this  section  applies  to  dvll  causes 
In  the  Supreme  Court  was  decided  In  King 
V.  Tabor,  15  N.  M.  488^94,  110  Pac.  601.  In 
oar  statement  of  facts,  we  noted  that: 

"Both  parties  excepted  to  the  report  of  the 
commissioners  and  the  judgment  of  the  court, 
which  divided  the  property  and  decreed  the  pay- 
ment of  damages  as  recommended  by  the  com- 
missioners, and  both  parties  appealed." 

The  appellee  did  not  perfect  his  appeal,  but 
in  his  brief  stated  that  he  Joined  In  the  ap- 
peal of  the  appellant  and  relied  upon  the 
same  error  for  a  reversal  of  the  Judgment, 
namely,  tbat  the  case  was  not  one  for  owel- 
ty. Besides  this,  appellant  insisted  that  this 
court  should  reverse  the  Judgment  of  the  low- 
er court  in  part  and  affirm  It  In  part  which 
would  have  had  the  effect  of  granting  appel- 
lant the  relief  she  prayed  for,  namely,  a  divi- 
sion of  the  property  by  metes  and  bounds; 
while  appellee  argued  that  the  case  was  not 
one  for  a  division  by  metes  and  bounds,  but 
one  for  a  sale  of  the  whole  tract 

The  conclusions  reached  In  this  court  were: 
(1)  That  the  case  was  not  one  for  owelty, 
and  therefore  the  Judgment  of  the  lower 
eonrt  was  reversed ;  (2)  that  as  to  appellant's 
demand  for  a  reformation  of  the  Judgment 
we  decided  that  this  court  had  no  power  lo 
do  that ;  and  (3)  as  to  appellee's  contention, 
we  did  not  mention  it,  and  our  opinion  is  not 
to  be  taken  for  more  than  a  refusal  to  pass 
npoB  it 


It  will  be  seen  that  both  parties  in  fact 
prevailed,  and  the  costs  should  be  divided 
equally  between  them.  We  attach  no  impor- 
tance to  the  failure  of  appellee  to  perfect  his 
cross-appeal,  which  would  have  served  no 
useful  purpose,  but  would  have  increased 
the  co^ts  to  both  parties. 

Motion  granted. 

ROBERTS,  CX  J.,  and  PARKER,  X,  concur. 

(20  N.  M.  UU 

STATB  T.  CHENAULT.     (No.  1721.) 

(Supreme  Court  of  New  Mexlcoi.     March  11, 
1915.) 

(Bvllahut  by  th4  Court.) 

1.  PsosriTUTioN  *=»1  —  UNXAwnn.  Posskb- 

SION  OF  FEUAI.B— ELEMSNTS  07  OfFKNBE. 

Under  section  1349,  Comp.  Laws  1897, 
which  provides  that  "any  person  or  persons 
who  shall  entice  away  and  seduce  or  carry  off 
any  woman,  who  may  be  a  minor  under  the  care 
of  her  parents.  °  relations  or  guardian,  such 
person  who  shall  so  do,  or  shall  have  tnem  in 
their  possession  for  evil  purposes,  *  •  * 
shall  be  fined,"  etc.,  the  having  in  possession  of 
a  woman  of  the  ag«  and  condition  described  in 
the  statute  for  the  purposes  of  "unlawful  sexu- 
al intercourse"  is  rendered  criminal  by  the  stat- 
ute. 

(Ed.  Note.— For  other  cases,  see  Prostitution, 
Cent  Dig.  ||  1,"  2;  Dec.  Dig.  «=»1.] 

2.  Pbostitution   "S=1  —  "UwLAwruL"  Pos- 
session or  FEUAI.E. 

"Unlawful,"  as  used  above,  does  not  neces- 
sarily mean  contrary  to  some  statute  or  to  the 
common  law,  but  means  "unauthorized  by  law." 

[Ed.  Note. — For  other  cases,  see  Prostitution, 
Cent  Dig.  |§  1,  2;   Dec.  Dig.  «=»1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Unlawful.] 

Appeal  from  District  Court  Roosevelt 
County;    McClure,  Judge. 

William  T.  Chenault  was  convicted  of  fe- 
loniously having  in  bis  possession  for  evil 
puriwses  a  woman  and  minor,  in  violation  of 
Comp.  Laws  1897,  f  1349,  and  appeals.  Af- 
firmed. 

Ck>mpton  &  Compbm,  of  Portales,  and  H. 
D.  Terrell,  of  Silver  City,  for  appellant  L 
L.  Grimshaw,  Asst  Atty.  Gen.,  for  the  State. 

MECHEM,  District  Judge.  The  appellant 
was  convicted  on  the  following  count: 

'That  William  T.  Chenault  late  "of  the  coun- 
ty of  Roosevelt,  in  the  state  of  New  Mexico, 
on  the  22d  day  of  December,  in  the  year  one 
thousand  and  nine  hundred  and  thirteen,  at  the 
county  of  Roosevelt  in  said  state  of  New  Mex- 
ico, one ,  then  and  there  being  a  woman 

and  minor,  to  wit,  of  the  age  of  seventeen  years, 

under  the  care  of  her  parents, ,  and , 

in  said  county  and  state  aforesaid,  unlawfully 
and  feloniously  did  have  in  his  possession  for 
evil  purposes,  to  wit,  for  the  purpose  of  un- 
lawful sexual  intercourse,  contrary,^'  etc. 

The  statute  Is  as  follows: 

"Any  person  or  persons  who  shall  endce  away 
and  seduce  or  carry  off  any  woman,  who  may 
be  a  minor  under  the  care  of  her  parents,  re- 
lations or  guardian,  such  persons  who  shall  so 
do.  or  shall  have  them  in  their  possession  for 
evil   purposes,   upon   complaint  of  any   person. 


Cs>For  other  csms  see  same  topio  and  KKT-NUMBBR  In  sll  Key-Mumbared  Dlgwts  and  IndesM 
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ihall  be  fined,"  etc.  Section  1349,  Comp.  Laws 
1887. 

[1]  Counsel  for  appellant  Insbrt:  tliat  the 
words  "for  evil  purposes,"  as  used  In  this 
statute,  are  so  rague  and  indefinite  in  their 
meaning  that  those  whose  duty  it  Is  to  exe- 
cute the  criminal  laws  cannot  say  with  cer- 
tainty what  acts  the  Legislature  thereby  in- 
tended to  penalize.  In  this  connection  the 
language  of  the  Supreme  Court  of  Vermont 
in  the  case  of  State  v.  MUUard,  18  Vt  577, 
46  Am.  Dec.  170,  a  prosecution  for  Indecent 
exposure  of  the  person,  strikes  us  as  quite 
apt: 

"No  particular  definition  is  given  by  tb«  stat- 
ute of  what  constitutes  this  crime.  The  in- 
delicacy of  the  subject  forbids  it,  and  it  does 
not  require  the  court  to  state  what  particular 
conduct  will  constitute  the  oCEense.  The  corns 
Dion  sense  of  the  community,  as  well  as  the 
sense  of  decency,  propriety,  and  morality  which 
most  people  ent^^in,  is  sufficient  to  apply  the 
statute  to  each  particular  case,  and  pomt  out 
what  particular  conduct  is  rendered  criminal 
by  It" 

That  the  conduct  of  which  appellant 
stands  charged  and  convicted  Is  rendered 
criminal  by  this  statnte  is  so  indubitably  in- 
dicated by  both  common  sense  and  common 
morality  as  to  make  any  argument  In  8ui>- 
port  of  such  conclusion  wholly  superfluous. 

[2]  Even  if  admitted  that  the  phrase  "un- 
lawful sexual  Intercourse"  describes  the  act 
of  fornication  only,  and  further  that  fornica- 
tion is  not  criminal  either  by  the  statutes  of 
this  state,  nor  was  it  at  common  law,  yet  the 
use  of  the  word  "unlawful"  is  not  therefore 
erroneous. 

"'Unlawful'  does  not  necessarily  mean  con- 
trarjr  to  law.  'Un'  is  a  preposition  used  indis- 
criminately, and  may  mean  simply  'not,'  and 
'unlawful'  may  mean  simply  "not  authorized  by 
law.'"  MacDaniel  v.  United  States,  87  Fed. 
324,  80  C.  C,  A.  670. 

Sexual  intercourse  is  either  lawful  or  un- 
lawful according  to  the  relation  of  the  par- 
ties. State  v.  Whealey,  B  S.  D.  427,  58  N.  W. 
211. 

£Yom  the  record  it  appears  that  the  ex- 
ceptions taken  to  the  Instructions  and  refusal 
to  give  instructions  were  filed  three  days 
after  the  triaL  They  wUl  therefore  not  be  re- 
viewed. Territory  v.  Lobato,  17  N.  M.  666, 
134  Pac.  222.  We  have  read  the  entire  rec- 
ord and  the  Instructions  complained  of,  and 
find  that  the  Issues  involved  were  fairly  pre- 
sented to  the  Jury. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

BOBERTS,  a  J,  and  HANNA,  J.,  concur. 


(27  Idaho,  78) 

LEONARD  T.  BRAD7  et  aL 
(Supreme  Court  of  Idaho.    March  12, 1916.) 
1.  Appeal  aitd  Error  «=>241  —  Rxvikw  — 
Grounds  for  Settinci  Aside  Default  — 
PRESBNTATtoN  Below. 

It  is  permissible  for  the  Supreme  Court  to 
determine  whether  or  not  a  default  should  have 


been  set  aside  by  a  district  court  for  reasons  not 
assigned. in  the  motion  to  set  aside  such  default, 
where  it  appears  that  the  district  judge  consid- 
ered such  reasons  at  the  suggestion  of  the  party 
resisting  such  motion,  and  that  they  were  un- 
known to  the  moving  party  until  the  date  of  ar- 
gument on  the  motion,  and  that  the  moving  par- 
ty showed  due  diligence  in  endeavoring  to  ascer- 
tain all  the  facts  prior  to  that  date. 

fEd.  Note.— For  other  cases,,  see  Appeal  and 
Error,  Cent  Dig.  §§  1413-1416;  Dec.  Dig.  «=» 
241.1 

2.  jTn>oiiEnT    «»149— DKFAxriT— Vacatiow— 

DrSCRETIOW. 

A  district  judge  exercises  a  reasonable  dis- 
cretion in  setting  aside  a  default  where  it  ap- 
pears from  the  date  shown  by  the  certificate  of 
service  of  summons  signed  by  a  deputy  sheriC, 
and  also  from  his  affidavit  made  subsequently, 
that  sufficient  time  had  been  allowed  for  the  ap- 
pearance of  a  defendant  before  default  was  en- 
tered against  him,  and  the  contrary  appears  by 
another  affidavit  of  the  same  officer  showing  an- 
other date,  and  it  also  appears  that  at  the  time 
the  clerk  entered  such  default  it  was  based  upon 
a  certificate  of  service  of  summons  signed  by  a 
deputy  sheriff  and  accompanied  by  an  unsigned 
and  unsealed  paper  purporting  to  be  a  copy  of 
such  summons,  but  which  had  not  been  substi- 
tuted as  an  original  by  the  court 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f{  268,  270,  272-291;  Dec.  Dig.  «=> 
143.] 

Apx>eal  from  District  Oonrt  Ellmore  Oonn- 
ty;    Edward  A.  Walters,  Judge. 

Action  by  Mabel  Leonard  against  Jamea 
H.  Brady  and  others.  From  an  order  set- 
ting aside  a  default  entered  against  defend- 
ant named,  plalhtlfF  appeals.    Affirmed. 

See,  also,  147  Paa  286. 

Daniel  McLaughlin,  of  Mountain  Home, 
and  Perky  &  Crow,  of  Boise,  for  appellant 
W.  O.  Howie,  of  Mountain  Home,  .and  Sulli- 
van &  Sullivan,  of  Boise,  for  respondent 


DAVIS,  District  Judge.  This  action  la 
pending  on  an  appeal  by  the  plaintiff,  Mabel 
Leonard,  from  an  order  of  the  district  court 
setting  aside  a  default  entered  by  the  clerk 
a^inst  the  defendant  James  H.  Brady.  It 
appears  that  an  alias  summons  was  Issued 
by  the  clerk,  but  that  no  record  of  that  fact 
was  made  on  the  register  of  actions  or  oth- 
erwise in  the  clerk's  office. 

The  original  alias  summons  was  served  on 
Brady  by  a  deputy  sheriff  of  Bannock  coun- 
ty, and  the  officer's  return  of  service  was 
made  on  a  purported  copy  of  the  alias  sum- 
mons, not  signed  or  sealed  by  Qie  clerk,  and 
no  order  was  ever  made  by  the  district  court 
authorizing  the  substitution  of  the  copy  for 
the  original  alias  summons.  The  certificate 
of  service  made  by  the  deputy  states  that 
service  was  made  on  March  14,  1914.  Some 
two  months  after  making  the  certificate  the 
officer  made  an  affidavit  to  the  effect  that 
the  summons  had  been  served  March  15, 
1914.  The  attorney  for  Brady  thereupon 
ffied  a  written  motion  to  set  aside  the  default 
upon  the  ^ound  that  it  had  been  premature- 
ly entered,  which  would  have  been  true  had 
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KTTlce  been  made  upon  Marcb  16th,  but,  if 
made  upon  March  14th,  the  40  days  allowed 
by  law  had  expired  when  default  was  enter- 
ed. Sabeequently  the  ofScer's  certificate  of 
service  was  shown  to  blm,  and  he  repudiated 
the  first  affidavit,  and  made  another  to  the 
tfect  that  the  date  named  In  the  certificate 
was  the  actual  date  upon  which  the  alias 
summons  had  been  served. 

During  the  argument,  when  the  motion 
came  on  for  hearing  before  the  district  Judge, 
a  purported  copy  of  the  alias  summons  con- 
taining the  return  of  the  officer  was  produced 
by  the  attorney  for  the  plaintiff,  together 
with  the  second  affidavit  of  the  officer,  and 
the  attorney  for  the  plaintiff  then  made  a 
motion  that  certain  defects  in  the  return  be 
corrected.  The  attorney  for  Brady  l>ad  not 
seen  such  copy  of  the  alias  summons  there- 
tofore, nor  had  a  copy  of  the  deputy's  second 
affidavit  nor  of  plaintUFs  motion  to  correct 
the  defects  in  the  record  with  reference  to 
tervice  and  liis  affidavits  in  support  there- 
of been  served  upon  the  defendant,  but  the 
entire  matter  was  apparoitly  considered  by 
the  Judge  nevertheless.  He  thereafter  denied 
plaintiff's  motion  to  correct  the  return  of 
service,  and  sustained  defendant's  motion  to 
set  aside  the  default,  ruling: 

"That  the  clerk  did  not  tiave  authority  to  en- 
ter, and  should  not  have  entered,  the  default  of 
the  defendant  James  H.  Brady  at  that  time,  and 
the  said  defendant  James  H.  Brady  is  given  20 
days  from  the  date  hereof  hi  which  to  answer 
and  plead  herein." 

From  said  order,  setting  aside  the  default 
against  Brady,  the  plaintiff  api>ealed  to  this 
court,  contending  that  the  lower  court  erred 
In  making  its  order  setting  aside  the  default 
«f  James  H.  Brady. 

[1, 2]  Appellant  contends  that  there  Is  but 
one  question  tor  the  Supreme  Court  to  decide, 
and  that  is  whether  or  not,  under  the  show- 
ing made,  the  district  Judge  had  any  dis- 
cretion to  find  that  the  time  allowed  defend- 
ant to  answer  had  expired.  Bespcmdait 
daims  that  the  district  Judge  considered  the 
circumstances  affecting  the  service,  and  that 
tills  court  may  also  properly  determine 
whether  or  not  the  clerk  had  authority  to 
enter  such  default  at  the  time  it  was  entei> 
ed,  although  the  motion  to  set  aside  the  de- 
fault referred  only  to  the  insufficiency  of  time 
as  a  ground  for  setting  aside  the  default  It 
is  asserted  that  in  view  of  the  manner  in 
which  such  second  ground  first  came  to  the 
attention  of  the  attorneys  for  Brady  at  the 
hearing  on  the  motion,  and  the  fact  that  it 
was  before  the  district  Judge  at  that  time. 
Justifies  this  court  in  determining  on  appeal 
whether  or  not  such  ground  was  sufficient  to 
Justify  the  trial  court  in  setting  aside  the  de- 
fault 

We  concur  in  this  view.  OrdlnarOy  a  court 
should  sustain  the  official  certificate  of  an 
officer  supported  by  bis  affidavit,  rather  than 
his  affidavit  alone  to  the  contrary;    but  the 


entire  showing  in  this  case  surely  vested 
some  discretion  in  the  trial  Judge,  and  it 
does  not  appear  that  there  was  such  an  abuse 
of  such  discretion  as  to .  require  a  reversal 
of  his  action.  Where  a  district  Judge  con- 
siders matters  In  support  of  a  motion  to  set 
aside  a  default,  first  brought  to  his  attention 
through  acts  of  the  plaintiff  when  resisting 
such  motion,  which  facts  thus  came  to  the 
knowledge  oi  the  moving  party  for  the  first 
time  at  the  hearing,  and  were  therefore  not 
assigned  as  grounds  in  support  of  his  motion 
to  set  aside  the  default  it  is  pvoper  for  the 
Supreme  Court  to  determine  whether  or  not 
such  matters  appearing  in  the  record  on  ap- 
peal furnish  sufficient  grounds  to  sustain  the 
action  of  the  district  Judge  in  granting  such 
motion.  And  where  a  clerk  of  the  district 
court  has  entered  a  default  against  a  de- 
fendant, based  on  a  certificate  of  service  by 
a  deput7  sheriff  attached  to  an  unauthenti- 
cated  copy  of  an  alias  summons  against  such 
defendant,  and  the  clerk  had  no  record  in 
his  register  of  actions  or  otherwise  to  show 
that  the  original  of  such  purported  copy  of 
the  alias  summons  had  been  actually  Issued 
in  due  form,  and  the  court  refused  to  allow 
the  return  of  service  to  be  corrected,  or  the 
copy  of  the  alias  summons  to  be  substituted 
for  the  original,  such  clerk  did  not  have  au- 
tlwrlt]/  to  enter  default  against  such  defend- 
ant at  that  time.  Section  4143,  Rev.  Codes, 
requires  the  return  of  service  to  be  accompa- 
nied by  the  original  summons,  instead  of  by  a 
copy  thereof,  and  while  it  is  not  IntendM  to 
hold  that  service  dnly  oertlfled  upon  an  au- 
thenticated copy  would  not  Justify  a  default, 
it  is  (dear  that  where  there  Is  no  record  in 
the  register  of  actions  of  the  Issuance  of  the 
original  summons  or  otherwise  in  the  office 
of  the  clerk,  and  there  is  no  valid  summons 
accompanying  the  certificate  of  service,  the 
clerk  has  no  authority  to  enter  a  default 
upon  delivery  to  him  of  an  unsigned  and  un- 
sealed copy  of  a  purported  alias  summons 
containing  a  return  thereon.  He  has  no  way 
of  knowing  from  the  record  whether  or  not 
such  an  aliad  summons  had  ever  been  issued, 
and  authority  to  determine  whether  or  not 
a  imper  tendered  as  a  copy  of  an  original  in- 
strument is  a  true  copy  of  such  Instrument 
is  vested  In  the  district  court  alone  by  sec- 
tion 4923,  Rev.  Codes.  And  while  the  service 
of  an  original  summons  upon  a  defendant 
would  be  equally  as  effective  as  a  copy  to 
give  him  notice  of  the  action  and  the  time 
within  which  he  should  appear,  the  record 
should  show  such  service  in  a  more  formal 
manner  than  in  this  case  before  the  entry  of 
a  default  against  him  by  the  clerk  would  be 
authorized. 

The  district  court  did  not  abuse  its  discre- 
tion In  vacating  said  clerk's  default  and  the 
order  appealed  from  will  not  be  disturbed. 
Costs  on  appeal  awarded  to  respondent 

BUDGQ  and  MORGAN,  JJ.,  concur. 
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(27  Idaho,  7S} 

LEONARD  ▼.  BBADY  et  al. 
(Snpreme  Court  of  Idaho.    March  12,  1915.) 

1.  JuDouENT  €=>141— Vacation. 

A  defendant  is  entitled  to  have  a  judgment 
formally  vacated  and  set  aside  on  the  records  by 
^rect  action  of  the  court,  upon  proper  applica- 
tion therefor,  even  though  prior  thereto  the  sus- 
taining of  a  motion  to  set  aside  a  default  against 
such  defendant  has  had  the  legal  effect  of  va- 
cating the  judgment  by  implication. 

[Eld.  Note.— For  other  case*,  see  Judgment, 
Dec.   Dig.  <8=>141.] 

2.  JcDoirenT  ^=>163— Motion  to  Set  Aside 
Default— Stbikino  rBOV.  F11.B& 

Where  a  motion  to  set  aside  a  default,  be- 
cause prematurely  entered,  has  been  filed  and 
argued  by  a  defendant,  but  is  not  decided,  and 
such  defendant  files  and  argues  a  second  motion 
to  set  aside  said  default,  on  the  grounds  of  sur- 
prise, inadvertence,  and  excusable  neglect,  and 
said  section  motion  also  prays  that  a  judgment 
based  on  said  default  be  vacated,  an  order  of 
the  district  court,  made  upon  motion  of  the 
plaintiff,  striking  from  the  files  said  second  moi- 
tion  to  set  aside  the  default  and  vacate  said 
judjnnent,  is  error. 

[Ed.  Note.— FV>r  other  cases,  see  Judgment, 
Cent  Dig.  I  323;   Dec.  Dig.  «==>163.] 

Appeal  from  District  Court,  Elmore  Coun- 
ty ;   Edward  A.  Walters,  Judge. 

Action  by  Mabel  Ireonard  against  James 
H.  Brady  and  others.  From  an  order  sus- 
taining a  motion  to  strike  motion  to  set 
aside  default,  defendant  named  appeals.  Re- 
versed. 

See,  also,  147  Pac.  284. 

Stilllvan  &  Sullivan,  of  Boise,  and  W.  G. 
Howie,  of  Mountain  Home,  for  appellant. 
Daniel  McLiaughlln,  of  Mountain  Home,  and 
Perky  &  Crow,  of  Boise,  for  respondent 

DAVIS,  District  Judge.  In  this  case  a  de- 
fault was  entered  by  the  clerk  of  the  district 
court  against  Brady,  and  he  filed  a  motion 
to  set  aside  said  default  on  the  ground  that 
it  had  been  prematurely  entered.  Shortly 
before  the  hearing  on  said  motion  a  default 
judgment  was  entered  against  Brady,  of 
which  be  had  no  knowledge  until  the  date 
of  the  bearing  on  said  motion.  After  the 
argument  of  said  motion,  and  before  it  had 
been  decided,  Brady  filed  another  motion  to 
set  aside  the  default  against  him,  based  on 
the  ground  of  surprise,  inadvertence,  and 
excusable  neglect,  supported  by  affidavits 
and  accompanied  by  an  affidavit  of  merit; 
said  second  motion  also  praying  tliat  said 
judgment  be  vacated.  Within  a  few  days 
the  district  court  entered  an  order  sustaining 
the  first  motion  to  set  aside  the  default, 
without  knowledge  that  the  second  motion 
bad  been  filed.  The  respondent  thereupon 
made  a  motion  to  strike  Brady's  second  mo- 
tion to  set  aside  the  default,  containing  the 
motion  to  vacate  the  judgment,  on  the  ground 
that  said  default  had  already  been  set  aside. 
Said  motion  to  strike  from  the  files  being 
granted,  this  appeal  is  from  said  order  of  tbe 
district  court. 


[t,  2]  It  was  error  for  the  court  to  strike 
the  motion  In  Its  entirety  and  the  aflSdavits 
from  the  files,  because  a  defendant  is  entitled 
to  have  a  judgment  formally  vacated  and 
set  aside  on  the  recoi-ds  by  direct  action  of 
the  court,  upon  proper  application  therefor, 
even  though  prior  thereto  the  sustaining  of 
a  motion  to  set  aside  a  default  against  such 
defendant  has  had  the  legal  effect  of  vacat- 
ing the  judgment  by  implication.  A  plaintiff 
has  no  right  to  have  a  judgment  standing 
upon  the  records  against  a  defendant.  If  In 
fact  such  judgment  is  void.  A  motion  to 
vacate  such  judgment  is  a  proper  procedure. 
Where  a  motion  to  set  aside  a  default,  be- 
cause prematurely  entered,  has  been  filed 
and  argued  by  a  defendant,  but  ia  not  de- 
cided, and  such  defendant  files  another  mo- 
tion to  set  aside  such  default  on  the  grounds 
of  surprise,  inadvertence,  and  excusable  neg- 
lect, accompanied  by  affidavits,  and  said  mo- 
tion also  prays  that  a  jud^ent  based  upon 
said  default  be  vacated,  said  court  should 
deny  the  motion  to  strike,  and  should  hear 
and  determine  the  motion  to  vacate  the  judg- 
ment A  district  court  is  not  justified  in 
striking  a  motion  from  the  files,  where  ths 
purpose  of  the  motion  is  to  set  aside  a  de- 
fault and  also  to  vacate  a  judgment,  even 
though  the  motion  to  set  aside  the  default  is 
a  repetition,  and  cannot  properly  be  consid- 
ered at  that  time,  since  the  motion  to  vacate 
the  judgment  is  a  separate  and  distinct  mat- 
ter, entitled  to  a  bearing  on  its  merits. 

The  order  of  the  district  court  appealed 
from  is  reversed,  and  the  ease  is  remanded 
for  further  proceedings  herein  consistent  with 
tills  opinion,  and  in  the  opinion  of  this  court 
in  the  case  of  Mabel  Leonard,  Appellant,  v. 
James  H.  Brady  et  al..  Respondents,  147 
Pac.  284,  decided  at  this  term.  Costs  on  ap- 
peal awarded  to  appellant. 

BUDGK)  and  MORGAN,  JX,  concur. 


(27  Idaho,  185) 
STATE  V.  HOSFORD  et  aL . 
(Supreme  Court  of  Idaha     March  24,  1915.) 

1.  Municipal  Cobpobations  ^=>e42— Vioi.a.- 

TION    or   ObdINANCK — AfPKAI.  —  JUBISDIO- 
TION. 

Where  certain  persons  were  convicted  of 
violation  of  the  antigambling  ordinance  of  a 
village  before  a  justice  of  the  peace,  acting  aa 
police  magistrate  of  such  village,  and  appealed 
from  such  judgment  of  conviction  to  the  district 
court,  such  appeal  being  taken  as  prescribed  by 
law,  the  jurisdiction  of  the  justice  of  the  peace, 
acting  as  police  magistrate,  ceased  upon  such 
appeal  being  perfected,  and  the  jurisdiction  of 
the  district  court  attached. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i{  1412-141S;  Dec 
Dig.  <S=>642.] 

2.  Municipal  Cobpobations  «=>642— Vioul- 

TIO"  OP  OBDINANCB— APPBAL— WBIT  of  RK' 

VIEW — Dibuissal. 
Where  a  writ  of  review  is  issued  by  a  dis- 
trict judge,  directed  to  a  justice  of  the  peace, 
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actios  M  police  maeistmte,  leekins  to  review  a 
jadgmeot  o{  conviction  in  said  police  magis- 
trate's coDit,  from  which  a  valid  appeal  had 
already  been  taken  to  the  district  court,  held, 
that  the  issuance  of  such  writ  was  a  futile 
thios.  as  the  caae  was  already  i>endiDg  in  the 
district  conrt  for  trial  de  novo,  and  the  district 
jourt  did  not  err  in  dismissing  such  writ  of 
review. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Die.  U  1412-1415;  Dec. 
Di«.  <S=36^ 

Appeal  from  District  Court,  Coster  Coun- 
ty; James  M.  Stevens,  Judge. 

Elmmett  Hosford  and  others  were  convict- 
ed In  a  police  magistrate's  court  of  violating 
a  Tillage  antlgambling  ordinance,  and,  from 
a  Judgment  of  the  district  court  dlanlssing 
a  writ  of  error,  they  appeaL    Affirmed. 

Ia  el  Glennon  and  M.  A.  Brown,  both  of 
ChallijB,  for  a]n>ellants.  J.  H.  Peterson,  Atty. 
Oen.,  A.  J.  Higgins,  Ca  Atty.,  of  Mackay, 
and  W.  W.  Adamaon,  ol  Challls,  for  the  Stat& 

BUDGE,  J.  This  la  a  criminal  action  orig- 
Inallr  instituted  before  Joseph  H.  Borton, 
Justice  of  the  peace,  sitting  as  i)oUce  mag^ 
trate,  for  the  village  of  Cbailis.  The  defend- 
ants were  charged  with  violation  of  the  anti- 
gambling  ordinance  of  said  village.  The 
cause  came  on  regularly  for  hearing  before 
nld  Justice  of  the  peace,  acting  as  police 
magistrate,  December  12,  1913.  The  defend- 
ants appeared  In  person  and  by  counsel.  A 
dnnarrer  to  the  complaint  was  interposed, 
and  after  argument  was  by  the  court  over- 
ruled. Defendants  then  moved  for  a  change 
of  venue,  which  mottrai  was  denied.  Where- 
upon the  defendants  demanded  a  jury 
trial,  which  was  by  the  court  refused.  The 
conrt  thereafter  proceeded  with  the  trial  of 
■aid  cause.  Testimony  on  behalf  of  the  state 
was  introduced,  after  which  counsel  for  the 
defendants  interposed  a  motion  to  discharge 
the  defendants  upon  the  ground  that  the  evi- 
dence was  insufflcient  to  sustain  a  conviction, 
which  motion  was  overruled.  The  defend- 
ants refused  to  Introduce  any  testimony.  Aft- 
er argument  by  counsel  for  respective  par- 
ties, the  court  found  the  defendants  guilty 
of  the  offense  as  charged  in  the  complaint 
and  imposed  a  fine  upon  each  of  them  in  the 
sum  of  $25  and  costs.  Immediately  upon 
passing  sentence,  the  attorneys  for  the  de- 
fendants gave  notice  of  appeal  from  said 
Judgment  of  conviction  to  the  district  court 
of  the  Sixth  Judicial  district  for  Custer  coun- 
ty, Idaho.  Said  notice  of  appeal  is  dated 
December  12,  1913.  On  the  same  date,  a 
bond  on  appeal  was  given  and  approved. 

On  I>eceml)er  19,  1913,  upon  application  of 
the  defendants,  a  writ  of  review  was  issued 
by  Hon.  James  M.  Stevens,  Judge  of  the  dis- 
trict court  of  the  Sixth  Judicial  district  of 
the  state  of  Idaho.  On  January  20,  1914,  a 
motion  was  duly  made  by  W.  W.  Adamson, 
Esq.,  attorney  for  said  dty,  to  dismiss  said 
writ  upon  the  following  grounds,  to  wit: 


"(1)  That  defendants  have  a  plain,  speedy, 
and  adequate  remedy  at  law  by  appeal. 

"(2)  That  the  court  had  jurisdiction  of  the 
subject-matter  of  the  suit  and  parties,  and  there- 
fore jurisdiction  to  make  and  enter  the  orders 
sought  to  be  reviewed. 

"(3)  That  the  defendants,  having  given  notice 
of  appeal  from  the  decision  and  judgment  of 
convictionj  entered  in  the  police  court,  and 
thereafter,  having  filed  a  bond  on  appeal,  that 
they  are  therefore  estopped  from  seeking  a  fur- 
ther remedy  by  writ  of  review." 

On  January  28,  1914,  said  motion  to  dis- 
miss the  writ  of  review  came  on  for  bear- 
ing , before  said  district  Judge;  and,  after 
argument  by  counsel  for  respective  parties, 
the  motion  to  dismiss  said  writ  was  granted. 
Thereupon  a  notice  of  appeal  to  the  Supreme 
Court  from  the  order  of  the  district  court 
dismissing  said  writ  of  review  was  filed  and 
served.  This  appeal  is  from  the  judgment 
of  the  district  court  dismissing  the  writ  of 
review. 

[1]  It  will  be  observed  that  on  December 
12,  1913,  defendants  gave  notice  of  appeal 
to  the  district  court  of  the  Sixth  Judicial 
district  for  Custer  county,  and  oa  the  same 
date  furnished  a  good  and  sufficient  bond  on 
appeal. 

Section  8320,  Rev.  Codes,  provides  for  an 
appeal  to  the  district  court  "from  any  Judg- 
ment of  conviction  rendered  in  a  criminal 
action  by    •    •    *    Justice's  court." 

Section  8321,  Rev.  Codes,  provides  for  the 
giving  of  a  proper  notice  of  appeal. 

Section  8324,  Rev.  Codes,  provides: 

"The  party  appealing  may,  •  •  •  if  he  de- 
sires to  be  released  from  custody  during  the 
pendency  of  the  appeal,  or  desires  a  stay  of 
proceedings  under  the  Judgment  until  the  ap- 

ral  be  disposed  of,  enter  into  a  recognizance, 
*  *  and  that  be  will  faithfully  prosecute 
the  same  and  render  himself  in  execution  of 
any  judgment.    •    •    • " 

Section  8323,  Bev.  Codes,  provides: 
"When  an  appeal  is  taken,  the  *  *  •  Jus- 
tice must  immediately  transmit  to  the  clerk  of 
the  district  court  of  the  county,  the  complaint, 
notice  of  appeal,  •  •  •  and  any  recogni- 
zance entered  into  by  the  defendant.    •    *    •" 

Section  2216,  Rev.  Codes,  provides: 

"Appeals  may  be  taken  from  the  Judgments  of 
the  police  judge,  in  the  same  manner  as  ap- 
peals arc  taken  from  the  judgments  of  justices 
of  the  peace  in  criminal  cases." 

[2]  The  appeal,  therefore,  having  been 
properly  taken  by  the  defendants,  as  provid- 
ed by  the  various  sections  of  the  statutes  cited, 
the  Jurisdiction  of  the  justice,  acting  as  a 
police  magistrate,  ceased,  and  the  Jurisdic- 
tion of  the  district  court  attached.  The  cause 
having  t)een  transferred,  by  the  act  of  the 
defendants,  from  the  magistrate's  court  to 
the  district  court,  there  was  nothing  to  re- 
view, and  the  issuance  of  the  writ  of  review 
on  December  19,  1913,  was  a  futile  and  idle 
act.  Upon  the  giving  of  notice  of  appeal,  it 
became  the  duty  of  said  Justice  of  the  peace 
to  immediately  transmit  to  the  clerk  of  the 
district  court  the  files,  etc.,  /n  the  case.  The 
magistrate's  court  had  lost  Jurisdiction,  and 
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the  caw  was  then  pending  In  the  district 
court  for  trial  de  novo.  We  have  therefore 
readied  the  conclusion  that  the  district  court 
did  not  err  in  dismissing  said  writ  of  re- 
Tlew. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

SULLIVAN,  0.  3^  and  MOBGAN,  J^  eon- 
cur. 

(n  Idaho,  1«7) 

STATE  T.  JEWHTT  et  aL 
(Supreme  Court  of  Idaho.     March  19,  1915.) 

Apfeai,  and  Ebbob  «=>627— PKBrECTiNa  Ap- 

PBAi>-Disia8aAi« 

The  rules  of  practice  In  this  court  provide 
that  within  60  days  after  an  appeal  is  perfect- 
ed the  transcript  of  the  record  must  be  filed  in 
this  court,  and  that  written  evidence  of  the  serv- 
ice thereon  upon  the  adverse  party  shall  be  filed 
therewith;  also  that,  if  the  said  transcript  is 
not  filed  within  the  time  prescribed,  the  appeal 
may  be  dismissed  on  motion,  without  notice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  2744-2749,  8126 ;  Dec.  Dig. 
«s>ffi27.] 

Appeal  from  District  Court,  Bear  Lake 
Count7:   Alfred  Budge,  Judge. 

Action  by  the  State  against  John  Jewett 
and  others  on  a  forfeited  bail  bond.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Appeal  dismissed. 

John  A.  Bagley  and  Cbtm.  E.  Harris,  both 
of  Afontpelier,  for  appellants.  J.  H.  Peter- 
son, Atty.  Oen.,  E.  O.  Davis,  J.  J.  Ouheen, 
and  T.  Gl  Coffin,  Asst  Attys.  Gen.,  and  Jesse 
P.  Ridi,  Oo.  Atty.,  of  Preston,  for  the  State. 

MORGAN,  J.  This  is  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial  in 
a  case  wherein  Judgment  was  obtained 
against  appellants  and  in  favor  of  the  state 
for  the  sum  of  $1,860  claimed  to  be  due  by 
reason  of  the  forfeiture  of  a  bail  bond.  The 
respondent  moved  to  dismiss  the  appeal  upon 
the  ground  that  appellants  have  failed  to 
comply  with  rule  23  (96  Pac.  x)  of  this  court 
in  that  they  faUed  to  serve  upon  the  respond- 
ent, or  file  in  this  court,  the  transcript  of  the 
record  within  60  days  after  the  appeal  was 
perfected. 

Judgment  was  filed  in  this  case  in  the 
district  court  on  February  17,  1913.  A  mo- 
tion to  vacate  and  set  aside  the  Judgment  and 
for  a  new  trial  of  the  action  was  filed  on 
February  26,  1913.  Said  motion  was,  by  the 
district  court,  overruled  and  denied  on  Oc- 
tober 23,  1913.  Notice  of  appeal  to  this  court 
from  the  order  denying  appellants'  said  mo- 
tion for  a  new  trial  was  filed  with  the  clerk 
of  the  district  court  on  November  11,  1913, 
and  on  November  17th  of  said  year  an  under- 
taking upon  appeal  was  also  filed.  The 
transcript  on  file  in  the  office  of  the  clerk  of 
this  court  falls  to  disclose  any  proof  of  serv- 
ice thereof  upon  the  respondent,  but  it  is 
stated  in  respondent's  brief  that: 


"On  May  81,  1914,  the  attorney  for  the  ap- 
pellants forwarded  to  the  Attorney  General's  of- 
fice a  copy  of  the  transcript  on  appeal,  lacking 
in  many  important  particulars,  sncb  as  a  certifi- 
cate of  authenticity,  bat  of  which  errors  the 
respondent  has  taken  no  advantage.  The  fact 
that  no  bill  of  exceptions  was  ever  settled,  no 
certificate  ever  signed  by  the  judve  as  to  the 
papers  used  by  him  upon  the  hearing  of  a  mo- 
tion for  a  new  trial,  and  the  fact  that  six  days 
elapsed  between  the  filing  of  the  notice  of  ap- 
peal and  the  filing  of  the  undertaldng  on  appeal, 
have  been  disregarded  bv  the  respondent,  and, 
if  error  justifying  a  dismissal  of  appeal  in 
any  of  these  mattMS  has  been  committed  by  the 
appellants,  the  state  has  taken  no  advantag* 
thereof." 

It  Is  apparent  from  an  examination  of  the 
transcript  in  this  case  that  the  above-men- 
tioned errors  and  omissions  actually  do  ex- 
ist However,  since  the  Attorney  General 
has  seen  fit  to  rely  alone  for  a  dismissal  of 
the  appeal  npon  the  faOure  of  appellants  to 
conform  to  said  rule  23,  the  motion  will  be 
dispose  of  upon  that  ground  alone. 

As  heretofore  Indicated,  the  notice  of  ap- 
peal was  filed  November  11,  1913,  and  the 
undertaking  on  appeal  was  filed  on  the  17th 
of  that  month.  The  transcript  on  appeal  was 
filed  in  this  court  on  March  4, 1914,  and  the 
motion  to  dismiss  the  appeal  for  failure  to 
file  and  serve  said  transcript  in  time  was 
filed  on  May  21,  1914.  Thereafter,  as  ap- 
pears by  an  admission  In  respcmdent's  brief; 
the  appellants  B»ved  upon  respondent  a  copy 
of  the  transcript  on  appeal  on  May  81,  1914, 
but  neither  the  date  nor  the  fact  of  service 
appears  otherwise  than  by  audi  admissioii. 
It  will  be  observed  that  said  transcript  was 
neither  served  npon  the  adverse  party  nor 
filed  in  this  court  within  60  days  after  the 
appeal  was  perfected. 

Bule  23  of  the  rules  of  practice  in  this 
court  is  as  follows: 

"Filing  and  Service  of  Transcript— In  all 
cases  where  an  appeal  is  perfected,  or  a  writ  of 
error  issued,  transcripts  of  the  record  (showing 
the  date  of  filing  the  undertaking  on  appeal) 
must  be  served  cpon  the  adverse  party  and  filed 
in  this  court  within  sixty  days  after  the  appeal 
is  perfected  or  writ  of  error  issued,  and  the 
same  must  be  certified  to  l>e  correct  by  the  at- 
torneys of  the  respective  parties  or  by  the  clerk 
of  the  court  from  which  the  appeal  Is  taken. 
Written  evidence  of  the  service  of  the  transcript 
upon  the  adverse  party  shall  be  filed  therewith." 

Rule  25  (96  Pac  x)  provides  that  the  time 
limited  within  which  a  transcript  mnst  be 
served  and  filed,  as  set  forth  in  mle  23,  may 
be  extended  by  an  order  of  the  court  or  a 
justice  thereof,  upon  good  cause  shown  by 
affidavit,  or  by  stipulation  of  the  parties  filed 
with  the  clerk,  but  it  does  not  appear  that 
any  such  extension  of  time  has  been  granted 
or  applied  for,  or  that  any  such  stipulation 
has  been  entered  into. 

Rule  26  (96  Pac.  x)  provides  that,  if  the 
transcript  of  the  record  is  not  filed  within 
the  time  prescribed  by  rule  23,  the  appeal 
may  be  dismissed  on  motion,  without  notice. 

These  rules  have  been  construed  by  this 
court  in  a  number  of  cases.     See  First  Na- 
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donal  Bank  ot  American  Falla  t.  Shaw,  21 
Idaho,  184,  182  Pac.  802,  and  caaes  tbereln 
dted. 

The  motion  to  dismlas  the  appeal  Is  grant- 
ed.   Costs  on  appeal  awarded  to  respondent 

SULLIVAN,  a  J.,  concurs.  BUDGB,  J., 
did  not  sit  at  the  bearing  nor  take  part  in 
the  decision  of  this  cam. 


(»  Mabo.  UD) 

CHAPMAN  r.  BODHH  et  aL 

(Sopreme  Court  of  Idaho.     March   19,  1916.) 

1.  Afpkai.  and  Ebboh  «=3  353  —  Tiiac  roa 
Taking  Appbai^Poweb  to  Extknd. 

Section  4807,  Rev.  Codes,  as  amended  by 
chapter  111,  Session  Laws  1911,  p.  367,  limits 
the  time  within  which  an  appeal  ma;  be  taken 
to  the  Supreme  Coart  from  a  judgment  ren- 
dered in  a  district  court  or  an  appeal  from  an 
inferior  court  to  80  days  from  the  entry  of  judg- 
■Dent,  and  this  court  ia  without  power  to  en- 
Itree  the  time  so  fixed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1920-1922;  Dec.  Dig.  «=3 
353.] 

2.  Appkal  and  Ebbob  «=»509  —  Nonox  or 

APPKAL— iSBBTICE— DlSJCBSAU 

Section  4808,  Rev.  Codes,  provides  the  man- 
ner of  taking  an  appeal,  and  that  service  of 
notice  thereof  must  bie  made  on  the  adverse  par- 
ty or  hia  attorney.  Said  section  requires  such 
notice  to  be  served  upon  each  party  whose  inter- 
est would  be  affected  by  modification  or  reversal 
of  the  jndirment,  and  it  must  appear  from  the 
transcript  that  sndi  notice  has  been  so  served, 
or  the  appeal  will  be  dismissed  upon  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2317;    Dec.  Dig.  <S=>!509.] 

Appeal  from  District  Gonrt,  Bingham 
County;   J.  M.  Stevens,  Judge. 

Action  by  James  Chapman  against  Herman 
Bodmi  and  others.  E^m  a  Judgment  for 
defendants,  plaintiff  appeals.  Appeal  dls- 
mlased. 

A  S.  Dickinson,  of  Blackfoot  for  appel- 
lant John  W.  Jones,  of  Blackfoot,  for  re- 
qwndents. 


MORGAN,  J.  This  action  originated  in 
the  probate  court  of  Bingham  county,  where 
it  was  originally  tried,  and  from  which  court 
an  appeal  was  taken  to  the  district  court  of 
the  Sixth  judicial  district  in  and  for  the 
county  of  Bingham.  The  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  all  the  de- 
fendants, which  judgment  was  entered  on 
November  18,  1913.  On  March  13,  1914,  no- 
tice of  appeal  from  said  judgment  was  served 
npon  John  W.  Jones,  attorney  for  two  of 
the  defendants,  and  filed.  It  appears  that 
when  the  clerk  of  the  district  court  made 
Us  certificate  as  to  the  contents  of  the  tran- 
script he  failed  to  certify  that  an  undertak- 
ing on  appeal  to  this  court'  had  been  filed. 
Appellant  has  moved  that  a  corrected  certifi- 
cate by  the  said  clerk,  showing  the  filing  of 


said  undertaking,  be  substituted  for  that  ap- 
pearing in  the  record,  which  motion  has  been 
granted,  and  said  corrected  certificate  shows, 
among  other  things,  that  the  appeal  was 
taken  on  March  13, 1914,  and  that  a  good  and 
sufficient  undertaking  on  appeal  was  duly 
filed  on  March  14,  1913.  The  respondents 
McCartney  and  Thompson  have  moved  that 
the  said  appeal  from  the  judgment  be  dis- 
missed, for  the  reason  that  the  same  was 
not  taken  until  more  than  60  days  had 
elapsed  after  the  entry  of  said  judgment 

[1]  The  law  fixing  the  time  within  which 
appeals  may  be  taken  from  a  district  court  to 
the  Supreme  Court  in  cases  of  this  kind  is 
to  be  found  in  section  4807,  Rev.  Codes,  as 
amended  by  chapter  111,  Session  Laws  1911, 
p.  367,  and  the  part  thereof  necessary  to  a 
dedaion  npon  said  motion  1>  as  follows: 

"An  appeal  may  be  taken  to  the  Supreme 
Court  from  a  district  court:  1.  XVom  a  final 
judgment  in  an  action  or  special  proceeding 
commenced  in  the  court  in  which  the  same  is 
rendered;  from  a  judgment  rendered  on  an  ap- 
peal from  an  inferior  court;  from  a  judgment 
rendered  on  an  appeal  from  an  order,  decision 
or  action  of  a  board  of  county  commissioners; 
within  sixty  (60)  days  after  the  entry  of  sudi 
judgment" 

It  will  be  obserred  that  nearly  4  months 
expired  between  the  entry  of  the  judgment 
and  the  attempted  appeal  therefrom  In  this 
case.  The  statute  limits  the  time  within 
whldi  soch  an  appeal  may  be  taken  to  60 
days  from  the  date  of  entry  of  judgment  and 
this  court  Is  without  powar  to  enlaqre  the 
time  so  fixed. 

On  February  6,  1914,  a  motion  waa  made 
in  the  district  court  to  set  aside  and  vacate 
the  verdict  and  judgment  and  for  a  new  tri- 
al of  the  action,  which  motion  was,  on  March 
12,  1914,  overruled.  The  appeal  above  men- 
tioned, notice  of  which  was  filed  on  March 
14,  1914,  is  also  taken  from  the  order  deny- 
ing and  overruling  said  motion. 

The  said  respondents  McCartney  and 
Thompson  have  moved  in  this  court  that  the 
appeal  from  the  order  denying  the  motion  for 
a  new  trial  be  dismissed.  Said  motion  is 
based  npon  the  ground,  among  others,  that 
while  there  were  three  defendants  in  said 
action,  one  of  whom  was  represented  by  one 
attorney,  and  the  other  two  by  another,  serv- 
ice of  notice  of  the  motion  for  a  new  trial, 
service  of  notice  of  appeal,  service  of  the 
reporter's  transcript,  and  service  of  tran- 
script on  appeal  were  made  only  upon  John 
W.  Jones,  Esq.,  attorney  for  the  respondents 
McCartney  and  Thompson,  and  no  service  of 
said  papers,  or  any  of  them,  was  ever  made 
npon  respondent  Boehm,  or  npon  his  attor- 
ney, Karl  S.  Fackrell,  Esq.  The  record  falls 
to  disclose  upon  whom  the  reporter's  tran- 
script or  the  transcript  upon  appeal  were 
served.  Rule  23  (06  Pac.  x)  of  the  rules  of 
practice  of  this  court  is,  in  part  as  follows: 
"Written  evidence  of  the  service  of  the  tran- 
script upon  the  adverse  party  shall  be  filed 
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therewitb."  Upon  the  copy  of  the  notice  of 
motion  for  a  new  trial  contained  in  the  tran- 
script appears  the  following  notation:  "Serv- 
ice by  copy  duly  accepted  by  counsel  for  de- 
fendants." And  npon  the  copy  of  the  motion 
for  a  new  trial  contained  in  the  transcript 
appears  the  following  notation:  "Service  ad- 
mitted by  counsel  for  defendants."  These 
notations  are  neither  dated  nor  signed.  The 
copy  of  the  notice  of  appeal  contained  In  the 
transcript  bears  the  following  Indorsement: 
"Service  duly  admitted  by  counsel  for  de- 
fendants. 3A3A4.  [Signed]  John  W. 
Jones,  Atty.  for  McCartney  &  Tbompscm." 
There  is  no  evidence  of  service  npon  either 
the  respondent  Boehm  or  his  attorney,  and 
the  record  discloses  that  said  Boehm  was  a 
defendant  in  said  case  whose  Interest  would 
be  affected  by  modification  or  reversal  of 
the  Judgment. 

[2]  The  statutory  requirement  for  service 
of  the  notice  of'appeal  is  to  be  found  in  sec- 
tion 4808,  Rev.  Codes,  and  is,  in  part,  as 
follows: 

"An  appeal  is  taken  by  filing  with  the  clerk 
of  the  court  in  which  the  jadgment  or  order 
appealed  from  is  entered,  a  notice  stating  the 
appeal  from  the  same,  or  some  specific  part 
thereof,  and  serving  a  similar  notice  on  the  ad- 
verse party,  or  his  attorney.    •    •    •  •• 

Said  section  has  frequently  been  inter- 
preted by  this  court,  and  has  been  held  to 
require  notice  of  appeal  to  be  served  upon 
each  party  whose  interest  would  be  affected 
by  modification  or  reversal  of  the  Judgment 
appealed  from,  whether  such  party  be  plain- 
tiff, defendant,  or  intervener.  Jones  v. 
Qnantrell,  2  Idaho  (Hash.)  153,  9  Pac.  418; 
Coflin  V.  Edgington,  2  Idaho  (Hash.)  627,  23 
Pac.  80;  Lydon  v.  Oodard,  6  Idabo,  607,  61 
Pac.  459;  Lewlston  Nat  Bank  v.  Tefft,  6 
Idaho,  104,  53  Pac.  271;  Titiman  v.  Alamance 
Min.  Co.,  9  Idaho,  240,  74  Pac.  529 ;  Baker  v. 
Drews,  9  Idaho,  276,  74  Pac.  1130;  Diamond 
Bank  v.  Van  Meter,  18  Idaho,  243,  108  Pac. 
1042,  21  Ann.  Cas.  1273;  Berlin  Machine 
Works  V.  Bradford-Kennedy  Co.,  21  Idaho, 
669,  123  Pac.  637. 

It  must  affirmatively  appear  from  the  tran- 
script that  the  notice  of  appeal  has  been 
served  as  required  by  said  section  4808,  or 
the  appeal  will  be  dismissed  upon  motion. 
Anderson  v.  Knott,  1  Idaho,  626;  Tootle  v. 
French,  3  Idaho  (Hash.)  1,  25  Pac.  1091; 
Adams  v.  McPherson,  3  Idaho  (Hash.)  718,  34 
Pac.  1095. 

For  the  foregoing  reasons,  the  motions  to 
dismiss  said  appeal  will  be  granted. 

In  view  of  the  foregoing  conclusions  reach- 
ed by  the  court,  a  discussion  of  the  other 
points  raised  by  said  respondents  is  not 
deemed  to  be  necessary.  Costs  are  awarded 
to  the  respondents  McCartney  and  Thomp- 
son. 

SULLIVAN,  C.  J.,  and  BUDGE,  J.,  con- 
cur. 


(26  Idaho,  Ttt) 
PEASE  V.  CITT  OP  PAYETTE. 
(Supreme   Court   of   Idaho.     March  8,   1915.) 

1.  Municipal  Cobpobations  ®=»339  — Coir- 

TKACT    FOB     StBEET     IMPBOTKMENTS— VaLID- 

ITr— SPECinCATIONS. 

The  provisions  in  the  specifications  for 
street  improvements  to  the  effect  that  the  con- 
tractor shall  be  responsible  for  all  defects,  dam- 
age to  fences,  sidewalks,  water  pipes,  sewers, 
etc,  and  other  specifications  and  requirements 
contained  in  subdivisions  8,  17j  27,  and  32, 
do  not  make  the  contract  invalid  or  void,  aa 
all  of  said  specifications  require  only  what  was 
necessary  to  be  done  in  order  to  construct  and 
complete  such  improvemento,  and  do  not  tend 
to  increase  the  cost  of  such  improvements  be- 
yond what  said  contractor  should  be  required  to 
do  or  pay  under  the  laws  of  this  state. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  868,  870-873 ;  Dec 
Dig.  <S=>339.] 

2.  Municipal  Oobpobatioits  «ss>346— Stbkkt 

lUPBOVKMENTB— CoNTBAOTOB'S  BoND. 

The  acceptance  by  the  city  of  a  private 
bond  instead  of  a  surety  company  bond,  aa  pro- 
vided by  subdivision  8  of  the  specifications,  is 
not  SDfficient  to  invalidate  the  contract  and 
could  only  be  taken  advantage  of  by  the  city 
itself 

[Ed.  Note. — For  other  cases,  see  Mnnidpal 
Corporations,  Dec.  Dig,  ^=»3-16.] 

Appeal  from  District  Court  Canyon  Coan- 
ty;  Ed.  L.  Bryan,  Judge. 

Action  by  E.  W.  Pease  against  the  City  of 
Payette,  a  mnnicipal  corporation.  .  From 
Judgment  tor  defendant  plaintiff  appeals. 
Affirmed. 

Alfred  F.  Stone,  of  Caldwell,  for  appellant 
A.  B.  Bowen,  of  Payette,  and  Scatterday  A 
Van  Duyn,  of  Caldwell,  for  respondent 

80LLIVAN,  a  J.  This  action  was  brought 
against  the  city  of  Payette  upon  an  agreed 
statement  of  facts,  to  test  the  validity  of  a 
certain  contract  entered  into  between  the 
city  and  Lathrop  &  McComsey,  copartners, 
for  the  grading  and  constructing  of  curbs 
and  sidewalks  in  local  sidewalk,  curbing  and 
improvement  district  No.  1,  of  said  city,  and 
to  test  the  validity  of  the  bonds  to  be  issued 
by  the  city  of  Payette  for  the  purpose  of 
paying  for  the  work  done  under  such  con- 
tract. 

The  city  of  Payette  luts  created  within  its 
boundaries  a  local  Improvement  district 
known  as  local  sidewalk  and  curbing  im- 
provement district  No.  1  of  said  city,  and 
has  made  an  assessment  against  the  proper- 
ty therein,  apportioning  thereto  the  expense 
of  the  construction  work  contemplated.  Said 
city  on  or  about  January  5,  1914,  by  resolu- 
tion of  its  council,  required  notice  to  be 
given  to  contractors  for  bids  upon  the  con- 
templated construction  of  the  work  in  such 
district,  and  in  pursuance  thereof  such  no- 
tices were  given. 

The  bids  received  thereunder  were  pot 
opened  on  the  day  set  therefor  by  reason  of 
the  fact  that  W.  A.  Coughanour  had  in  the 
meantime  obtained   a   temporary  injunction 
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against  said  city  of  Payette,  restraining  the 
opening  of  said  bids.  Upon  the  dissolution 
of  said  Injunction,  a  new  notice  was  given, 
stating  that  bids  would  be  received  up  to 
noon  of  April  10. 1914,  In  response  to  which 
four  bids  were  submitted.  The  bids  were 
not  opened  vtpoa  the  day  set  therefor,  by  rea- 
«m  of  the  fact  that  said  Coughanour  took 
an  appeal  from  the  order  dissolving  the  In- 
junction, which  was  by  the  Supreme  Court 
of  this  state  affirmed  cm  or  about  July  10, 
1914  (Coughanour  v.  City  of  Payette,  26  Ida- 
ho, 280,  142  Pac.  lOTQ).  and  Immediately 
thereafter  the  last  bids  received  were  opened 
and  the  contract  for  doing  the  work  let  to 
said  Lathrop  &  McComsey.  The  bids  for  the 
construction  of  the  work  were  ntiade  upon 
wrtain  plans  and  specifications  attached  to 
the  agreed  statement  of  the  case,  which  spec- 
ifications contained,  among  others,  subdifl- 
sions  Nos.  8,  17,  26,  27,  and  32.  The  provi- 
sions of  these  subdivisions  and  the  failure  to 
comply  with  the  provisions  of  subdivision  26 
plalntUf  claims  invalidated  the  contract  and 
the  bonds  to  be  Issued  in  payment  of  the 
work  to  be  done  thereunder.  The  provisions 
of  said  subdivision  26  have  not  been  com- 
plied with  In  that  the  said  Lathrop  &  Mc- 
Comsey gave  a  private  bond  and  not  a  surety 
company  bond,  as  required  by  said  subdivi- 
sion, and  gave  such  private  bond  for  60  per 
cent  of  the  estimated  cost  of  the  work  under 
the  contract  as  let.  Said  private  bond  was 
approved  and  accepted  by  the  council  of  the 
city  of  Payette.  Upon  the  approval  of  said 
contract,  said  Lathrop  &  McComsey  Immedi- 
ately proceeded  to  commence  work  under 
said  contract  and  have  performed  about  $7,- 
000  worth  of  labor,  and  will,  unless  restrain- 
ed, complete  such  contract,  and  the  city  of 
Payette  wUl,  unless  restrained,  Issue  bonds 
of  the  aforementioned  improvement  district 
hi  payment  of  said  contract,  and  wUl  collect 
assessments  from  plaintiff  and  others  simi- 
larly situated. 

This  matter  was  heard  upon  the  agreed 
statement  of  facts  by  the  Seventh  Judicial 
district  court  in  and  for  Canyon  county,  and 
judgment  was  entered  in  favor  of  the  city, 
from  which  Judgment  this  appeal  is  taken. 

[1]  The  questions  presented  on  this  appeal 
concern  the  proper  construction  of  said  sub- 
divisions above  mentioned  of  the  spedflca- 
tions  under  which  the  contract  was  let,  and 
whether  the  requirements  thereof  tend  to  in- 
crease the  cost  of  the  work,  and  whether 
they  would  prevent  contractors  from  bidding 
for  said  work. 

Bespondents  in  their  brief  divided  their 
argument  Into  two  subdivisions,  under  the 
following  heads:  (1)  Are  subdivisions  8,  17, 
26,  27,  and  32  of  the  purported  plans  and 
speciflcations  such  as  to  render  the  contract 
hivalld  If  it  be  admitted  that  said  subdivi- 
sions are  a  part  of'sald  contract?  (2)  Sub- 
divisions 8  and  27  are  no  part  of  the  plans 
and  speciflcations  of  the  contract  Said  sub- 
divisions Are  as  follows: 


Subdivision  8.    Defects  or  Damages. 

"All  aettlements,  defects  or  damages  in  any 
portion  of  the  works,  whether  caused  by  the  con- 
tractor, bis  agents  or  the  public  at  large,  or  re- 
sulting from  strikes,  fires  or  an;  acts  of  nature 
shall  be  repaired  and  made  at  the  contractor'a 
expense.  All  damages  to  fences,  trees,  side- 
walks, waterpipea,  sewers  or  other  public  or  pri- 
vate property  along  or  near  the  line  of  the  work, 
or  in  the  vicinity  thereof,  must,  wherever  the 
engineer  shall  direct,  be  made  good  to  the  sat- 
isfaction of  the  owners  of  the  same,  at  the  en- 
tire expense  of  the  contractor.  No  private 
property  outside  of  the  line  of  the  right  of  way 
shall  be  entered  by  the  contractor  without  his 
first  obtaining  the  consent  of  the  owner." 

Subdivision  17.    Inspectors. 

"The  city  or  the  engineer  may  appoint  inspec- 
tors and  any  such  inspector  shall  always  have 
the  right  to  stop  the  work,  if  in  his  opinion,  the 
contractor  is  not  complying  with  these  specifi- 
cations, plans,  instructions  and  orders;  and  if 
at  any  time  the  inspector  shall  stop  the  work, 
the  contractor  shall  not  proceed  again  with  said 
work  until  the  engineer  shall  have  examined  and 
passed  upon  the  question  in  dispute  and  the 
engineer's  decision  shall  be  final.  Any  work 
done  after  the  inspector  has  ordered  it  stopped, 
as  well  as  all  work  found  at  variance  with 
these  specifications,  shall  be  at  once  removed  by 
the  contractor." 

Subdivision  26.    Bond  for  Completion  of  Work. 

"The  luccessfnl  bidder  shall  famish  a  surety 
company  bond  satisfacto^  to  the  city  council 
within  thirty  (30)  days  after  the  acceptance  of 
the  proposal  by  the  city,  for  the  faithful  per- 
formance and  successful  completion  of  the  work, 
and  said  bond  to  amount  to  40  per  cent,  of 
the  amount  of  the  contract" 

Subdivision   27.    Guaranty    Bond. 

"On  or  before  the  completion  of  the  work  and 
before  final  payment  is  made,  the  contractor 
shall  furnish  a  good  and  sufficient  surety  com- 
pany bond  for  $10,000.00,  same  to  run  for  one 
year  from  final  completion  of  works,  guaran- 
teeing that  the  works  shall  be  free  from  all  de- 
fects, either  in  construction  or  material,  or  both, 
and  guaranteeing  that  the  repairing  of  any 
such  defects  appearing  in  the  work  within  one 
year  from  the  completion  of  contract  shall  be 
paid  for  by  the  contractor,  said  repairs  to  be 
made  under  the  direction  of  the  engineer." 

Subdivision  32.    Engineering  Expenses,  Etc. 

"It  is  further  understood  and  agreed  that  the 
contractor,  in  addition  to  furnishing  material, 
labor  and  doing  the  work  as  hereinbefore  men- 
tioned at  the  unit  prices  herein  named,  shall 
pay  to  the  city  of  Payette  for  the  purpose  of 
applying  on  the  overhead  expenses  such  as  en- 
gineering, inspection,  etc.,  the  sum  of  one  thou- 
sand and  no  one-hundredths  (1,000.00)  dollars, 
as  follows,  to  wit:  At  the  time  of  payment  of 
each  monthly  estimate,  the  same  percentage  of 
$1,000.00  as  shown  by  the  estimate  for  that 
month  of  the  percentage  of  the  work  completed 
in  said  month. 

Counsel  for  appellant  contends  that  the  re- 
quirements of  said  subdivisions  8,  17,  27,  and 
32  tend  to  increase  the  cost  of  the  work  and 
prevent  contractors  from  bidding  thereon, 
while  counsel  for  respondent  contends  that 
said  subdivisions  of  the  speciflcations  are  no 
part  of  the  contract  and,  even  If  they  were 
considered  as  a  part  of  the  contract  they 
would  not  make  the  contract  Invalid  or  void. 
There  is  nothing  in  the  provlsiona  of  subdl- 
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Tlslon  8  of  said  Bpeclflcatlons  that  would 
tend  to  Increase  the  cost  of  said  work  or  pre- 
vent contractors  from  bidding  thereon;  and 
tbere  is  nothing  contained  In  said  provisions 
but  what  the  city  had  the  right  to  require  the 
Improvement  district  to  become  responsible 
or  liable  for  and  to  pay  the  sama  The  same 
may  be  said  of  subdivisions  17,  27,  and  32  of 
said  speciflcations.  All  of  the  provisions  of 
said  specifications  require  only  what  was  nec- 
essary to  be  done  in  order  to  complete  the 
Improvements  contemplated  in  the  construc- 
tion of  said  improvements.  The  giving  of 
a  guaranty  bond  of  $10,000  to  run  for  one' 
year  from  the  final  completion  of  the  works, 
guaranteeing  that  the  work  shall  be  free 
from  all  defects,  and  guaranteeing  that  the 
repairing  of  all  such  defects  that  may  ap- 
pear In  the  work  from  one  year  from  comple- 
tion shall  be  paid  for  by  the  contractor,  la 
only  a  reasurmble  provision  In  such  contract 
Experience  shows  that  such  work  ought  to 
last,  if  properly  done  and  the  proper  material 
la  used,  for  one  year.  If  it  proves  within 
that  year  to  be  defective  either  in  construc- 
tion or  material,  or  both,  then  the  contractor 
must  repair  the  same  or  make  it  good.  This 
condition  in  the  contract  or  specifications  cer- 
tainly would  not  deter  the  honest  contractor 
from  bidding  for  such  work,  and  It  is  proper 
and  right  that  the  Improvement  district 
should  pay  for  work  of  that  kind  that  should 
last  for  at  least  a  year  under  ordinary  condi- 
tions. Subdivision  32  of  said  specifications 
provides  that  the  contractor,  in  addition  to 
furnishing  material,  labor,  and  doing  the 
work  as  specified,  shall  also  pay  to  the  city 
of  Payette,  for  the  purpose  of  applying  on 
the  overhead  expenses,  such  as  engineering, 
Inspection,  etc.,  the  sum  of  $1,000.  This  cost 
or  expense  was  absolutely  necessary  In  order 
to  have  the  work  properly  done,  and  is  an 
expense  that  the  district  should  pay.  From 
the  wording  of  that  specification,  the  $1,000 
is  clearly  not  all  that  the  work  required  of 
the  engineer  would  cost  the  city,  for  the  $1,- 
000  provided  for  is,  as  stated  therein,  "for 
the  purpose  of  applying  on  the  overhead  ex- 
penses," etc.,  clearly  Indicating  that  said 
sum  did  not  pay  all  of  such  expenses,  but 
perhaps  the  greater  portion  thereof,  since  a 
certain  sum  to  be  applied  on  the  payment  of 
an  Indebtedness  does  not  contemplate  that 
the  application  of  such  sum  would  pay  the 
cost  or  expense  in  full.  Subdivision  26  of 
said  specifications  requires  the  successful  bid- 
der to  furnish  a  surety  company  bond,  satis- 


factory to  the  dty  council,  etc.,  to  tte  amount 
of  40  per  cent  of  the  contract  price,  condi- 
tioned on  the  faithful  performance  and  sue- 
cessful  completion  of  said  work. 

[2]  Instead  of  requiring  the  successful  bid- 
der to  furnish  a  surety  company  bond,  the 
city  council  permitted  them  to  furnish  a  pri- 
vate bond  and  approved  such  bond,  and  it  is 
contended  that  that  action  on  the  part  of 
the  council  was  illegal  and  amounted  to  a 
discrimination  against  other  bidders. 

There  is  nothing  in  this  contention,  since 
the  council  bad  the  right  to  accept  a  private 
bond  Instead  of  a  surety  company  bond,  if  it 
80  desired,  of  the  successful  bidder.  No 
doubt  all  who  bid  for  this  work  made  their 
bids  with  the  expectation  of  giving  a  surety 
bond,  and  the  reason  for  the  prorlflion  no 
doubt  was  that  there  are  many  bidders  out- 
side of  the  state  who  would  not  desire  to  give 
a  private  bond  and  maybe  could  not  give  one 
that  the  dty  council  would  approve.  Nothing 
appears  in  the  record  but  that  the  private 
bond  was  just  as  good  and  safe  as  a  surety 
company  bond.  That  breach  of  the  provi- 
sions referred  to  is  not  sufficient  to  invali- 
date the  contract,  and  could  only  be  taken 
advantage  of  by  the  dty  itself.  If  the  work 
was  done  in  a  defective  manner,  or  not  in 
accordance  with  the  spedfications,  the  dty 
might  refuse  to  accept  the  same  and  would 
not  be  Uable  on  quantum  meruit  ,  See  28 
Cyc.  1054  (i).  The  dty  has  authority  to 
waive  a  strict  compliance  with  the  terms  ot 
the  contract  if  It  desires  to  do  so.  28  Cyc. 
1054  (k). 

Without  analysing  or  dting  in  this  opinion 
the  authorities  referred  to  by  counsel  for  re- 
spondent and  appellant,  as  well  as  those  dt- 
ed  by  counsel  appearing  amid  curiae,  we  are 
satisfied,  from  our  examination  of  them,  that 
none  of  such  authorities,  which  this  court  is 
willing  to  follow,  would  require  a  reversal 
of  the  Judgment  of  the  trial  court,  since  said 
subdivisions  of  said  speclficatlous  do  not  tend 
to  increase  the  cost  of  sudi  improvements 
beyond  what  the  improvement  district  should 
be  required  to  pay  under  the  laws  of  this 
state.  We  therefore  hold  that  said  contract 
is  a  valid  contract,  and  the  bonds  proposed  to 
be  issued  in  payment  for  said  work  are  val- 
id bonds. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  is  affirmed,  with  costs  in  favor 
of  the  respondent 

BUDGE  and  MOBOAN,  JJ.,  concur. 
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INGABD  r.  BABKB3R,  Secretaiy  of  State. 
(Supreme  Court  of  Idaho.    March  19,  1915.) 

1.  OiTiCGBS  (&=>3,  5,  6— Ckkatiok  of  Ofwcb— 
Appointment  of  Offices  —  Legislative 
Power. 

The  Legislature  may  create  an  office  or  of- 
flcea  not  otherwise  provided  for  nor  prohibited 
by  the  Constitution,  and  may  fix  the  method  of 
filliiiK  such  office  or  offices ;  and,  when  so  creat- 
ed, the  appointment  or  selection  of  officers  to  fill 
auch  offices  may  be  made  either  by  the  chief  ex- 
ecutive, or  by  any  person,  board,  corporation,  or 
association  of  individuals  as  provided  by  law, 
and  such  appointment  would  not  be  in  conflict 
with  the  Constitution  or  an  improper  exercise  of 
power  proper^  bdonging  to  the  executive  de- 
partment of  the  state  Kovemment. 

[E&  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  H  3,  6.  7;  Dec.  Dig.  <S=>3,  6,  6.] 

2.  CONSTITDTIOITAI.  Pbovi6ION& 

The  framers  of  the  Constitution  could  not 
foresee  what  officers  might  be  created  by  laws 
snbaequently  enacted,  but  they  provided  that 
inch  offices  should  be  filled  by  the  Governor,  un- 
less the  appointment  or  election  shonid  be  othr 
erwise  provided  for. 

8.  CONSTITUTIONAI,  LAW  «s»48— SXATDTXS— 
CORSTBUCTIOR  IN  FAVOB  OF  VALIDITY. 

In  passing  upon  the  constitutionality  of 
statutes  generally,  no  matter  from  what  stand- 
point the  assault  thereon  may  be  made,  nothing 
but  a  clear  violation  of  the  Constitution  will  jus- 
tify the  courts  in  overruling  the  legislative  will ; 
and,  where  there  is  reasonable  doubt  as  to  the 
eonstitntionaiity  of  an  act,  it  must  be  resolved  in 
favor  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Constitutloiial 
law.  Cent  Dig.  {  46;   Dec.  Dig.  «S=»48.] 

4.  OmcEBB  «=96— RioHT  TO  Appoint— Gov- 

EBNMKNTAL  DEPARTMENTS. 

In  the  absence  of  a  constitutional  provision 
to  the  contrary,  any  one  of  the  three  depart- 
ments of  the  government  may,  under  the  author- 
ity of  a  statntory  provision,  appoint  for  any 
class  of  office  in  its  department. 

[Ed.  Note. — ^For  other  cases,  see  Officers,  Cent. 
Dig.  §  7 ;    Dec.  Dig.  <&=>&.} 

6.  Statutes    4=»4— Eraotment— LsoisiATrvx 

POWKK. 

The  legislative  body,  existing  by  virtue  of  a 
constitutional  provision,  has  power  to  enact  any 
laws  that  are  not  expressly  or  by  necessary  im- 
plication prohibited  dther  by  the  federal  Consti- 
tntion  or  the  Constitution  of  this  state. 

[Ed.    Note. — For    other    cases,    see    Statutes, 
Cent  Dig.  8  3;  Dec.  Dig.  «=94.] 

6b  OmcEBs  «=»8— Cbbation  op  Omos— Leo- 

ISIJITIVK  FOWEB. 

The  power  to  create  offices  and  provide  the 
method  of  filling  same  is,  unless  otherwise  pro- 
vided for  in  the  Constitution,  vested  in  the  Leg- 
istatnre. 

(E<d.  Note. — ^For  other  cases,  see  Officers,  Cent 
Dig.  §  3;    Dec.  Dig.  «=>3.] 

7.  Conbtitittionai,  Law  «=»58  —  Appoint- 
HKHT  or  Offiokb  —  IiBaisiiATivE  Bestbio- 
noNS. 

The  Legislature  may  limit  the  power  of  the 
diief  executive  in  the  matter  of  making  appoint- 
ments. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  U  88-68 ;  Dec.  Dig.  (8=>58.] 

&   ASRICITLTUBE  ®=92— StATE  BOABD  OF  HOB- 

TicuLTURAL  Inbpectobs— Appointment. 
Section  1310,  Rev.  Codes,  as  amended  by  the 
Session  Laws  of  1911,  p.  152,  providing  for  the 
appointment  of  a  state  board  of  horticmtural  in- 


spectors, does  not  vest  the  power  of  appointment 
in  the  state  horticultural  association. 

[Ed.  Note. — For  other  cases,  see  Agriculture, 
Cent  Dig.  §  6;   Dec.  Dig.  <S=32.] 

9.  CONflTITUTIONAI,    LAW    «=»70    —    JUDIOIAI. 

Amendment  or  Statutes  —  Mehbebs  or 

State  Boabd   of  Hobticultubai.  Insfbc- 

TOB»— Appointment. 

It  is  beyond  the  authority  of  this  court  to 
make  judicial  amendments  to  section  1310,  Rev. 
Codes,  as  amended  by  chapter  68,  Sees.  Laws 
1911,  by  adding  words  thereto,  in  order  to  place 
a  legal  obligation  upon  the  Governor  to  appoint 
members  of  the  state  board  of  horticultural  in- 
spectors recommended  by  the  horticultural  asso- 
ciation, although  the  court  may  be  of  the  opin- 
ion that  a  moral  obligation  rested  upon  the 
Governor  to  act  concurrentiy  with  the  state  hor- 
ticultural association  in  the  selection  of  said 
memben. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  H  129-132,  137 ;  Dec.  Dig.  «» 
70.J 

10.  AeBiouxTUBE  ®=>2  —  Membebs  of  Statb 
Boabd  of  Hobticultubal  Inspectobs- Ap- 

FOINTUKNT  —  DlSBBOABOING  ReCOIOIZNDA- 

noN& 

Where  the  power  of  appointment  la  dear- 
ly provided  for  in  the  act  to  be  in  the  executive 
and  the  only  limitation  attempted  to  be  placed 
upon  the  power  of  the  Governor  to  appoint  is 
that  in  making  said  appointmenta  he  shall  con- 
sider any  recommendations  made  by  the  state 
horticultural  association  as  the  proper  persons 
to  be  so  appointed,  and  where  the  statute  fails 
to  fix  the  number  of  persons  that  shall  be  rec- 
ommended, the  time  or  place  when  the  recom- 
mendations shall  be  made,  the  qualifications  of 
the  persons  so  recommended,  and  to  provide  that 
the  Governor  shall  appoint  said  board  from  those 
so  recommended,  there  is  no  legal  obligation 
resting  upon  the  Governor  to  appoint  said  board 
from  the  persons  so  recommended. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  f  6 ;    Dec.  Dig.  «=»2.] 

11.  Statutes  «=»206— Constbuction. 

Statutes  should  be  so  construed  as  to  give 
effect  to  each  and  every  part  thereof,  if  possible. 
People  V.  Hunt,  1  Idaho,  433. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  283;  Dec.  Dig.  iS=>20e.] 

12.  AOBICULTOBK  «=»2  —  MbMBEBB  OF  STATB 

Boabd  of  Hobtioultubai.  Inspbctobs— Ap- 
pointment—Oonbidebation  or  Recommen- 
dations. 

Section  1310,  Rev.  Codes,  as  amended, 
supra,  requires  the  Governor  of  the  state  to  con- 
sider any  recommendations  for  appointment  aa 
members  of  the  state  board  of  horticultural  in- 
spectors made  by  the  state  horticultural  associa- 
tion, and  it  is  incumbent  itpon  the  Governor 
to  carefully  consider  the  person  or  persons  bo 
recommended  before  appointing  the  members  of 
the  state  board  of  horticultural  inspectors,  that 
by  the  joint  act  of  the  association  and  the  Gov- 
ernor, the  purpose  and  intention  of  the  Legislah 
ture  might  be  carried  out  viz.,  that  the  board  be 
constituted  of  members  who  are  learned  in  the 
science  of  horticnlture,  to  the  end  that  the  hor- 
ticultural intereste  of  the  state  be  properly  pro- 
tected and  expanded. 

[Ed.  Note. — For  other  cases,  see  Agriculture, 
Cent  Dig.  8  6 ;   Dec.  Dig.  <S=>2.] 

18.  AoBiouLTUBE  ®=>2— State  Boabd  of  Hob- 
tioultubai, Inspectobs  —  Appointment  — 
dlscbetion  of  govebnob. 

Section  1310,  ReV.  Codes,  as  amended,  supra, 
vesta  in  the  Governor  discretionary  power  in  ap- 
pointing the  members  of  the  state  board  of  hov- 
ticultural  inspectors,  which  he  may  do  from  the 
list  of  names  recommended  by  the  state  hortt- 
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cultural  association,  bat  he  Is  not  confined,  in 
making  Raid  appointments,  to  the  names  so  rec- 
ommended. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  g  6;   Dec.  Dig.  i8=»2.] 

14.  AoRicuLTUBE  €=>2  —  Membebs  of  State 

BOABD  OP  HOBTICULTTTBAL  INSPECTORS— AP- 
POINTMENT—TUIE  TO  SUBIUT  Rbcoioienda- 
TI0N8— M  AN  DAMU8. 

Held,  that  the  state  horticnltaral  associa- 
tion has  not  had  a  reasonable  time  within  which 
to  submit  recommendations  to  the  Governor  of 
proper  persons  to  be  appointed  members  of  the 
state  board  of  horticultural  inspectors;  and,  un- 
der the  facts  in  this  case,  the  state  horticultu-' 
ral  association  is  allowed  CO  days  from  and  after 
the  handing  down  of  this  opinion  in  which  to 
make  such  recommendations,  at  the  expiration 
of  which  time  the  secretary  of  state  shall  issue 
commission  to  any  person  or  persons  so  ap- 
pointed. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  i  6;    Dec  D^.  «=»2.] 

15.  AOBICUI.TURE  <s=32— State  Boabd  of  Hob>- 

TICULTUBAL  INSPECTOBS  —  APPOINTMENT  — 

"Consideb"— "Recommendation." 

As  used  in  Bev.  Codes,  |  1310,  as  amended 
by  Laws  1911,  c.  58,  providing  that,  in  ap- 
{tointment  of  members  of  the  state  board  of  hor- 
ticultural inspectors,  the  Governor  shall  consid- 
er any  recommendations  made  by  the  state  hor- 
ticultural association,  the  words  "consider"  and 
"recommendations"  do  not  mean  that  any  person 
so  recommended  (that  Is,  favorably  presented) 
by  the  association,  or  any  person  considered 
(tiiat  is,  deliberated  about  and  pondered  over) 
by  the  Governor,  mast  l>e  appointed. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  {  6;    Dec.  Dig.  <3=>2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Consider;  Recom- 
mend .1 

Sullivan,  C.  J.,  dissenting  in  part 

Original  mandamoB  by  Daniel  L.  Ingard 
against  George  R.  Barker,  Secretary  of 
State.  Writ  denied,  and  conditional  judg- 
ment ordered. 

Hawley  &  Hawley  and  H.  Z.  Johnson,  all 
of  Boise,  for  plaintiff.  J.  H.  Peterson,  Atty. 
Gen.,  and  T.  C.  CofBn  and  E.  O.  Davis,  Asst. 
Attys.  Gen.,  for  defendant 

BTTDGE,  J.  On  January  21,  1916,  the  hon- 
orable Moses  Alexander,  Governor  of  the 
state  of  Idaho,  directed  the  defendant,  as 
secretary  for  the  state  of  Idaho,  to  issue  com- 
missions as  members  of  the  state  board  of 
horticultural  instiection  to  Daniel  L.  Ingard, 
IjOuIs  a.  Blackman,  and  O.  O.  Zuck. 

CThe  defendant  complied  with  the  said  di- 
rection of  the  Governor  in  so  far  as  the 
same  pertained  to  O.  G.  Zuck,  bat  declined  to 
comply  with  the  same  In  so  far  as  it  i>er- 
tained  to  Daniel  L.  Ingard  and  Louis  A. 
Blackman,  alleging  that,  as  to  the  two  lat- 
ter, the  attempted  appointment  was  void  and 
of  no  effect,  because  of  being  in  conflict  with 
section  1310  of  the  Revised  Codes  of  Idaho, 
as  amended  by  chapter  58  of  the  Session 
Laws  of  1911,  which  provides: 

"T^e  state  board  of  horticultural  inspectors 
shall  consist  of  five  (5)  members,  who  shall  be 
appointed  by  -  the  Governor  of  the  state,  and 
shall  hold  their  offices  for  a  term  of  two  (2) 
years,  or  until  their  successors  are  appointed 


and  qualified  ;  and  in  making  said  appointments, 
the  Governor  shall  consider  any  recommendar- 
tions  made  by  the  State  Horticultural  Associa- 
tion as  the  proper  person  to  be  so  appointed." 

Daniel  L.  Ingard,  as  plaintiff  and  petltioa- 
er,  brings  this  as  an  original  action  in  tbe 
Supreme  Court  of  this  state  for  tbe  purpose 
of  securing  writ  of  mandate  directing  tbe  de- 
fendant, as  secretaiT  of  state,  to  issue  to  the 
said  plaintiff  a  commission  as  member  of 
the  state  board  of  horticultural  inspecticm. 

As  suggested  by  able  counsel,  who,  npon 
the  hearing  of  this  case  in  the  Supreme 
Court,  appeared  on  behalf  of  the  honorable 
secretary  of  state,  two  questions  are  submit- 
ted, answers  to  which  will  be  decisive  of  this 
case: 

"(1)  Is  it  competent  for  the  Legislature  to 
provide  that  the  State  Horticnltaral  Association 
shall  have  the  right  or  authority  to  present  or 
recommend  to  tbe  Governor  a  list  of  names  from 
which  he  must  appoint  the  members  of  the  state 
board  of  horticultural  inspection? 

"(2)  If  the  Legislature  has  authority  so  to 
provide,  has  it  done  so  by  the  language  used  in 
section  1310  of  the  Revised  Codes  of  Idaho,  as 
amended  by  section  1  of  chapter  68,  Laws  of 
1911?" 

[1]  We  will  consider  these  questions  In  tbe 
order  in  which  they  are  stated. 

Section  1,  art  2,  of  the  Constitution,  pro- 
vides that: 

"The  powers  of  the  government  of  this  state 
are  divided  into  three  distinct  departments,  the 
legislative,  executive  and  judicial;  and  no  per- 
son or  collection  of  persons  chargo]  with  the  ex- 
ercise of  powers  properly  belonging  to  one  of 
these  departments,  shall  exercise  any  powers 
properly  belonging  to  either  of  the  others,  ex- 
cept as  in  this  Constitution  expressly  directed 
or  permitted.". 

Section  6  of  article  4  proTides  that: 
"The  Governor  shall  nominate  and,  by  and 
with  the  consent  of  the  Senate,  appoint  all  offi- 
cers whose  offices  are  established  by  this  Consti- 
tution, or  which  may  be  created  by  law  and 
whose  appointment  or  election  is  not  otherwise 
provided  for." 

Section  1  of  article  2,  and  section  8  ot  ar^ 
tide  4,  supra,  have  been  construed  by  the 
Supreme  Court  of  this  state  in  tbe  case  a>f 
In  re  Inman,  -8  Idaho,  398,  69  Pac.  120,  and 
in  tbe  case  of  Elliott  v.  McCrea,  23  Idaho, 
524,  130  Pac.  785,  to  tbe  effect  that  the  Leg- 
islature may  create  an  office  or  offices,  which 
may  be  filled  by  appointment  either  by  the 
cliief  ezecuttve  or  by  any  person,  board,  cor- 
poration, or  association  of  individuals,  and 
that  such  appointment  would  not  be  in 
conflict  with  the  Constitution  or  an  improp- 
er exercise  of  power  properly  belonging  to 
the  executive  department  of  the  ptate  govern- 
ment; and  as  stated  by  this  court  In  the 
case  of  Elliott  v.  McCrea,  supra,  the  Consti- 
tution itself  provides  the  method  of  selee- 
tlou  of  legislative,  executive,  and  judicial  of- 
floersi  named  In  tbe  Constitution. 

[2]  The  framers  of  the  Constitution  could 
not  foresee  what  offices  might  be  created  by 
laws  subsequently  enacted,  and  so  they  pro- 
vided that  such  offices  should  be  filled  by  the 
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florernor,  unless  the  appointment  or  elec- 
tion should  be  otherwise  provided  tot.  The 
liegislature,  in  enacting  the  statute  in  ques- 
tion, has  exercised  its  constitutional  right  in 
nainiog  and  designating  the  <^cer  or  officers 
who  shall  make  .these  particular  appolnt- 
uents. 

House  Bill  No.  92,  pa^ed  by  the  Twelfth 
e«ssloD  of  the  Legislature,  and  approved  Feb- 
rnary  21, 1913,  entitled  "An  act  to  provide  for 
tlie  establishment  of  drainage  districts,  and 
tlie  construction  and  maintenance  of  a  sys- 
tem of  drainage,  •  •  •"  authorizing  the 
district  Judge  of  a  Judicial  district  in  which 
a  drainage  district  is  located  to  appoint  the 
drainage  commissioner  for  the  district,  was 
held  not  to  be  in  violation  of  the  constitution- 
al provisions,  supra,  and  was  not  an  infringe- 
ment by  the  Judicial  department  of  the  state 
government  npon  the  functions  of  the  ex- 
ecutive branch  of  the  government. 

[3]  The  rule  would  seem  to  be  that  in 
passing  upon  the  constitutional^^  of  statutes 
generally,  no  matter  from  what  standpoint 
tbe  assault  thereon  may  be  made.  It  is  well 
settled  that  nothing  but  a  clear  violation  of 
the  Constitution  will  Justify  the  courts  in 
overruling  the  legislative  will;  and,  where 
there  is  reasonable  doubt  as  to  the  constl- 
tntlonality  of  an  act,  it  must  be  resolved  in 
favor  of  the  act 

[4]  Primarily  the  rule  Is  well  settled  by 
nnmerous  authorities  that,  in  the  absence  of 
a  constitutional  provision  to  the  contrary, 
any  one  of  the  three  departments  of  gov- 
emmoit  may,  under  the  authority  of  the  stat- 
ute, appoint  for  any  class  of  ofHce  in  any 
of  the  three  governmental  departments.  Peo- 
ple V.  Hoffman,  116  111.  587,  5  N.  E.  596,  8 
N.  E.  788,  56  Am.  Rep.  793;  Eddy  v.  Klncald, 
28  Or.  537,  41  Pac  156,  655 ;  State  v.  George, 
22  Or.  142,  29  Pac  356,  16  L.  R.  A.  737,  29 
Am.  St.  Rep.  586;  Evansvllle  v.  State,  118 
Ind.  426,  21  N.  E.  267,  4  L.  R.  A.  93 ;  Davis 
V.  State,  68  Ala.  58,  44  Am.  Rep.  128. 

[S]  A  state  legislative  body,  existing  by 
virtue  of  a  constitutional  provision,  has  pow- 
er to  enact  any  laws  that  are  not  expressly 
or  by  necessary  implication  prohibited  ei- 
ther by  the  federal  Constitution  or  by  the  Con- 
stitution of  the  state.  Lowrey  v.  Grldley,  30 
Conn.  450;  Commonwealth  v.  Plaisted,  148 
Mass.  375,  19  N.  E.  224,  2  L.  R.  A.  142,  12 
Am.  St  Rep.  566;  Commonwealth  v.  Moir, 
109  Pa.  534,  49  AU.  351,  53  L.  R.  A  837,  85 
Am.  St  Rep.  801;  Nichols  v.  Cherry,  22 
Ctah,  1,  60  Pac.  1103;  Kimball  v.  Grants- 
ville,  19  Utah,  368,  67  Pac.  1.  45  L.  R.  A.  628. 

[6]  The  power  to  create  an  office,  unless 
otherwise  provided  by  the  Constitution,  is 
rested  in  the  legislative  department  of  the 
government  The  method  of  filling  the  office 
is  to  be  determined  by  the  Legislature,  in 
the  absence  of  constitutional  provisions.  U. 
8.  V.  Maurice,  Fed.  Cas.  No.  15747;  People 
V.  Lindsley,  37  Colo.  476,  86  Pac.  352 ;  State 
r.  Bryan,  50  Fla.  293,  39  South.  929. 

The  power  of  the  Legislature  to  pass  laws 


reflating  appointments  to  statutory  offices 
Is  absolute,  unless  restrained  by  some  con- 
stitutional provision.  See  State  v.  Coving- 
ton, 29  Ohio  St.  102,  and  authorities  there 
cited;  French  v.  State,  141  Ind.  618,  41  N. 
E.  2,  20  L.  R.  A  113;  Sun  Printing  Ass'n 
V.  New  York,  8  App.  Div.  230,  40  N.  Y.  Supp. 
607;  Cherry  v.  Bums,  124  N.  C.  761,  83  S. 
E.  136. 

Section  6  of  article  4  of  the  Constitution 
provides: 

"The  Governor  shall  nominate  and,  by  and 
with  the  consent  of  the  Senate,  appoint  all  offi- 
cers whose  offices  are  established  by  this  Con- 
stitution, or  which  may  be  created  by  law  and 
whose  appointment  or  election  is  not  otherwise 
provided  for." 

Under  this  constitutional  provision,  the 
Legislature  has  the  power  to  create  an  office 
and  provide  for  the  filling  of  the  same  when- 
ever such  office  is  not  established  by  the 
Constitution,  and  to  provide  for  the  appoint- 
ment of  such  officer  either  by  the  chief  ex- 
ecutive or  in  any  other  manner  that  in  the 
wisdom  of  the  Legislature  it  may  deem  prop- 
er; there  being  no  Inhibition  in  the  Con- 
stitution as  to  the  creation  of  other  offices 
than  those  named  therein,  but  on  the  con- 
trary, there  being  an  express  recognition  of 
such  power  in  the  following  terms:  "Or 
which  may  be  created  by  law,  and  whose  ap- 
pointment or  election  Is  not  otherwise  pro- 
vided for."  Many  offices  In  this  state  have 
been  created  by  law  that  were  not  provided 
for  in  the  Constitution,  and  In  numerous  in- 
stances the  manner  of  their  appointment  has 
been  clearly  provided  for  by  law.  The  chief 
executive  in  certain  instances  has  been  given 
the  absolute  power  to  nominate  and  appoint 
persons  to  fill  certain  offices  created  by  the 
Legislature.  This  however,  is  not  true  in  all 
cases.  In  some  instances  it  requires  the  con- 
currence of  certain  state  officials,  whose 
offices  are  provided  for  by  the  Constitution, 
in  order  to  maUe  appointments  by  the  Gov- 
ernor legal,  in  others  the  concurrence  of  the 
Senate,  and  in  still  others  the  concurrence  of 
a  majority  of  certain  boards. 

[7]  That  the  Legislature  may  limit  the 
power  of  the  chief  executive  in  the  matter  of 
malting  appointments  cannot  be  successfully 
refuted.  State  v.  Boucher,  3  N.  D.  389,  56 
N.  W.  142,  21  L.  R.  A.  539. 

As  held  in  the  case  of  In  re  Bulger,  45 
Cal.  553,  and  In  re  Merrill,  45  Cal.  553,  and 
People  V.  Osborne,  7  Colo.  605,  4  Pac.  1074, 
the  Legislature  can  abolish  or  change  an  of- 
fice created  by  it  It  may  extend  or  abridge 
the  terms  of  its  incumbents  at  pleasure.  It 
may  confer  the  power  of  appointment  upon 
any  voluntary  association  of  persons  and 
prescribe  the  method  of  selection  of  said 
officer  by  such  voluntary  association. 

In  the  case  of  Davis  v.  State,  7  Md.  151, 
61  Am.  Dec.  331,  It  was  held  in  effect: 

"When  the  legislature  creates  an  office  by 
act  of  assembly,  it  can  designate  by  whom  and 
in  what  manner  the  person  who  is  to  fill  the 
office   shall   be   appointed.    •    •    *    Where    an 
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office  ia  of  legislattye  creation,  tbe  Legislature 
can  modify,  control,  or  aboliah  it;  ond  within 
these  powers  is  embraced  the  right  to  change 
the  mode  of  appointment  to  the  office." 

[8]  We  have  therefore  reached  tlie  conclu- 
Blon  that  section  1310,  Rev.  Codes,  as  amend- 
ed, Bupra,  is  constitutional  and  not  in  viola- 
.  tlon  of  section  1,  art  2,  and  section  6,  art  4, 
of  tbe  Constltation  of  this  statej  and  that  it 
was-clearly  within  the  power  of  the-Leglsla- 
tnre  to  enact  said  statutory  proTtsion. 

[I]  We  now  come  to  the  consideration  of 
tbe  second  proposition  propounded,  viz.,  has 
the  Legislature  conferred  upon  the  State 
Horticultural  Association  the  power  to  nomi- 
nate the  state  board  of  horticultural  inspec- 
tion, and  is  it  incumbent  upon  the  chief  ex- 
ecuttve  to  appoint  from  the  nominations  so 
made?  In  order  to  dispose  of  this  question, 
it  will  be  necessary  to  place  a  construction 
npon  section  1310,  Rct.  Codes,  as  amended, 
supra.  If  this  section  authorizes  the  State 
Horticultural  Association  to  appoint  the 
state  board  of  horticultural  insijectors,  or  if 
said  section  gives  to  the  State  Horticultural 
Association  exclusive  power  to  nominate  the 
members  of  said  board  and  confers  upon  the 
Governor  the  power  to  appoint  making  both 
acts  concurrent  in  order  that  such  appoint- 
ments be  legal,  or  if  the  provisions  of  said 
section  were  not  fully  complied  with  by  the 
OoverAor,  it  was  clearly  tbe  duty  of  the 
honorable  secretary  of  state  to  refuse  to  Issue 
a  commission  to  Daniel  L.  Ingard,  as  directed 
by  the  Oovernor. 

[10]  Where  the  chief  executive  la  expressly 
aatborlzed  by  law  to  determine  when  a  va- 
cancy exists  in  an  office,  and  bas  the  ex- 
clusive power  to  flu  the  same  by  appoint- 
ment it  is  clearly  the  duty  of  tbe  secretary 
of  state  to  issue  tbe  commission,  as  directed 
by  the  Governor,  and  impress  the  same  with 
tbe  great  seal  of  tbe  state;  but  where  tbe 
chief  executive  is  clothed  with  no  ducb  au- 
thority, and  the  concurrent  act  of  an  author- 
ity delegated  by  tbe  Legislature  is  necessary 
in  order  to  constitute  a  legal  appointment 
the  honorable  secretary  of  state  would  not  be 
justified  in  violating  the  plain  provisions  of 
tbe  law  by  issuing  a  commission  of  appoint- 
ment and  impressing  the  same  >  with  the  great 
seal  of  the  state  to  any  person  not  authoriz- 
ed by  law  to  fill  tbe  same. 

If  we  were  confronted  with  a  provision 
such  aa  we  find  in  the  Session  Laws  of  1911, 
p.  614,  "An  act  to  provide  for  and  regulate 
tbe  examination  and  registration  of  graduate 
nurses,"  to  which  attention  is  directed  merely 
for  the  purpose  of  comparison  with  section 
1310,  as  amended,  supra,  in  which  former 
act  we  find  the  following  provisions: 

"Upon  taking  effect  of  this  act  the  Governor 
shall  appoint  *  •  •  a  state  board  of  exami- 
nation and  registration  of  graduate  nurses. 
•  •  •  The  Idaho  State  Association  of  Gradu- 
ate Nurses  shall  nominate  four  (4)  nurses  and 
two  (2)  physicians,  from  which  list  the  Governor 
of  Idaho  shall  appoint  an  examining  board  of 
two  (2)  nurses  and  one  (1)  physician" 


— we  would  experience  no  serious  difficulty, 
as  said  statute  ia  dear,  it  \b  mandatory,  it 
fixes  the  power  of  nomination  and  appoint- 
ment and  limits  tbe  chief  executive  to  the 
selection  made  by  the  Idaho  state  association 
of  graduate  nurses.  It  ia  not  necessary  that 
words  be  added  or  stricken  out  or  that  words 
be  given  any  other  meaning  than  is  ordinari- 
ly understood  to  be  the  meaning  intended. 
But  this  cannot  be  said  of  section  1310,  as 
amended,  supra.  It  is  true  the  language 
used  is  ambiguous  In  some  respects,  how- 
ever, we  think,  in  the  main,  subject  to  a  rea- 
sonable construction,  when  considered  in  its 
entirety.  The  history  of  the  statute  and  the 
acts  of  prior  chief  executives  of  the  state  in 
connection  therewith  afford  us  no  particular 
aid  in  placing  a  proper  interpretation  upon 
the  provisions  contained  in  the  act  so  far  as 
it  relates  to  the  appointment  of  tbe  state 
board  of  horticultural  inspection.  In  tbe 
case  of  Ada  County  v.  Boise  C<Hn.  Club,  20 
Idaho,  421,  118  Pac  1086,  38  L.  B.  A,  (N.  S.) 
101,  this  court  held '(quoting  from  tbe  syl- 
labus) : 

"It  ia  an  elementary  principle  that  the  neg- 
lect or  failure  of  public  officers  to  do  and  per- 
form their  duty,  as  required  by  law,  will  not 
estop  the  public  or  prevent  any  rights  or  acta 
of  the  state  in  enforcing  its  laws,  and  the  fail- 
ore  of  pnblic  officials  to  collect  a  revenue  li- 
cense, where  such  is  required  by  law,  for  a 
number  of  years,  ia  not  sufficient  evidence  of  the 
intent  of  the  Legislature  in  passing  such  law 
to  exclude  from  its  operation  persons  and  cor- 
porations from  whom  such  officers  have  failed 
to  collect  such  revenue  license." 

nie  presampti(m  Is  tbat  tbe  Legislature 
understood  tbe  meaning  of  the  words  used  in 
tbe  act  >iid  that  these  words  and  phrases 
would  be  interpreted  according  to  the  com- 
mon usage  and  nnderstanding  of  such  words 
and  phrases. 

In  the  case  of  Holmberg  v.  Jones,  7  Idaho, 
752,  66  Paa  S63,  tbe  court  said  (quoting  from 
the  syllabus): 

"While  courts  do,  in  order  to  carry  out  the 
will  of  the  Legislature,  which  has  been  express- 
ed in  an  imperfect  way,  interpolate  punctuation, 
or  words  evidently  intended  to  be  used,  into  a 
statute,  yet,  when  the  matter  to  be  interpolated 
comprises  tbe  real  substance  of  the  act  the 
conrt  Is  not  anthorized  to  make  such  interpola- 
tion." 

It  would  be  clearly  beyond  tbe  right  of 
this  court  to  make  judicial  amendments  to 
tbe  statute  in  question  by  adding  words 
tbereta  In  our  opinion,  to  do  so  would  be 
an  unwarranted  infringement  upon  the  pow- 
ers of  the  Legislature.  It  might  be  conceded 
tbat  the  court  was  of  the  opinion,  after  a 
thorough  consideration  of  section  1310,  Bev. 
Cktdes,  as  amended,  that  the  Legislature  in- 
tended to  place  upon  tbe  Governor  a  moral 
obligation  to  act  concurrently  with  the  State 
Horticultural  Association  in  order  that  the 
members  of  tbe  l>oard  appointed  be  proper 
persons  (that  is,  that  they  possess  the  neces- 
sary qualifications) ;  but  we  would  not  be 
justified  in  reading  into  the  statute  a  man- 
datory provision,  and  thus  creating  a  legal 
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obllgatton,  where  none  existed,  npon  the  Oot- 
emor,  requiring  him  to  appoint  said  board 
from  the  list  of  names  so  famished. 

The  chief  and  main  purpose  of  section 
1310,  Rev.  Codes,  as  amended,  supra,  is  to 
provide  a  state  board  of  borttcnltntal  inspec- 
tors and  fix  the  method  of  their  appointment. 
The  power  of  appointment  Is  clearly  fixed  in 
the  act,  which  Is  evident  from  the  following 
language: 

"The  state  board  of  horticaltural  inspectors 
■hall  consist  of  five  (6)  members,  who  shall  be 
appointed  by  the  Governor  of  the  state." 

The  act  provides  no  other  appointive  pow- 
er, and  In  express  terms  places  the  appoint- 
ment with  the  Governor.  Tliat  portion  of 
the  statute  Is  entirely  clear.  The  only  limi- 
tation attempted  to  be  placed  upon  the  power 
of  the  Governor  to  appoint  Is  that,  in  making 
said  appointments,  he  "shall  consider  any 
recommendations  made  by  the  State  Horti- 
cnltoral  Association  as  the  proper  persons  to 
be  so  appointed."  nie  statute  falls  to  fix  the 
nnmber  of  persons  that  shall  be  recommend- 
ed, the  time  or  place  when  the  recommenda- 
tions shall  be  made,  the  qualifications  of  the 
persons  so  recommended,  or  that  the  Govern- 
or shall  appoint  said  board  from  those  recom- 
mended. 

[If]  In  the  case  of  State  v.  Paulsen,  21 
Idaho,  686,  128  Pac.  688,  we  find  the  follow- 
ing rule  of  construction: 

"^hen  there  is  a  doubt  In  the  mind  of  the 
coort  in  regard  to  the  proper  construction  of  a 
itatnte,  the  court  may  resort  to  the  title  of  the 
act  in  order  to  construe  the  statute  and  deter- 
mine the  intent  of  the  Le^latnre.  But  where 
there  is  no  doubt  in  the  mind  of  the  court,  the 
words  and  plu-ases  of  a  statute  must  be  con- 
strued according  to  the  context  and  the  ap- 
proved usage  of  the  language,  as  directed  by 
the  provisions  of  section  15,  Rev.  CSodea." 

We  harve  resorted  to  the  title  of  the  act  In 
order  to  assist  us  In  placing  a  proper  con- 
struction upon  section  1310,  Rev.  Codes,  as 
amended,  supra,  to  aid  us  In  determining  the 
Intent  of  the  Legislature^  The  title  of  the 
act,  however,  affords  us  no  satisfactory  so- 
lution, and  we  are  therefore  compelled  to 
construe  the  words  and  phrases  of  the  act  as 
directed  by  the  provisions  of  section  IS,  Rev. 
Codes,  supra. 

(12, 13, 1(]  The  word  "recommendation"  la 
defined  in  the  Standard  Dictionary  as: 

"The  act  of  recommending  or  commending  a 
person  or  thing  to  notice,  use,  confidence,  or 
civility  of  anouer;  favorable  representation; 
that  which  procures  a  favorable  reception;  a 
note  commending  a  person  to  favor." 

The  word  "consider"  Is  defined  In  the 
Standard  dictionary  as: 

"To  think  deliberately  about;  reflect  upon; 
give  close  attention  to;  ponder;  as,  consider 
the  matter  well  before  deciding.  To  regard  in 
a  certain  aspect;  to  look  upon;  hold;  esti- 
mate." 

Ndtber  of  these  terms,  as  used  in  section 
1310,  as  amended,  supra,  can  be  construed 
to  mean  that  any  person  so  recommended, 
favorably  presented,  or  any  person  cmuiider- 
ed,  deliberated  sbont,  pondered  over,  shall 


be  appointed  a  member  of  the  state  board 
of  horticultural  Inspection. 

In  order  to  construe  section  1310,  Rev. 
Codes,  as  amended,  supra,  and  to  hold,  as 
contended  for  by  counsel  for  defendant,  that 
the  Joint  act  of  the  Governor  and  State  Hor- 
ticultural Association  sheli  be  concurrent  In 
order  to  authorize  the  appointment  of  mem- 
bers of  the  state  board  of  horticaltural  in- 
spection, it  would  be  necessary  for  this  court 
to  read  into  said  section  a  mandatory  pro- 
vision, sach  as  we  have  heretofore  called  at- 
tention to  as  a  part  of  a  statutory  provision 
of  a  similar  character,  found  lik  the  1911 
Seaslcm  Laws,  supra,  which.  In  substance, 
would  be  that  the  Governor,  In  making  sach 
appointment,  shall  not  only  consider  any 
recommendation  made  by  the  State  Horticul- 
tural Assodatton  as  proper  persons  to  be  so 
appointed,  but  shaU,  from  the  list  of  names 
so  recommended,  appoint  said  state  board  of 
horticultural  Inspectors. 

In  the  case  of  Kane  v.  Gaynor,  144  App. 
Dlv.  106,  128  N.  T.  Supp.  280,  the  court  says: 

"While  it  will  not  be  questioned  that  it  is 
within  the  power  of  the  Legislature  In  creating 
a  new  state  office  to  confer  a  power  of  appoint- 
ment on  some  Individual  or  association  other 
than  a  public  officer  or  body  (Stnrgis  v.  Spof- 
ford,  45  N.  Y.  446,  460),  such  a  course  is  ex- 
ceptional, and  nothing  will  be  presumed  In  that 
direction.  The  appointment  of  public  officials 
is  generally  looked  upon  as  Involving  the  ex- 
ecutive power.  It  clearly  contemplates  a  vol- 
untary act  on  the  part  of  the  appointing  ^ower 
^arbury  v.  Madison,  1  Crancb,  137,  165,  2  L. 
Ed.  60),  and  it  is  impossible  to  dissociate  the 
idea  of  discretion  from  the  power.  To  appoint 
without  discretion  would  be  a  mere  ministerial 
act,  and  entirely  takes  away  the  essential  ele- 
ment of  an  appointment,  which  is  but  a  substi- 
tute for  an  election.  *  *  •  An  election  con- 
templates a  free  choice  of  public  officers,  and  an 
appointment,  being  a  mere  substitution  for  an 
election,  must  necessarily  Involve  the  same  idea, 
and  we  are  not  to  look  to  the  Legislature  to  di- 
rect anything  which  is  Inconsistent  with  this 
fundamental  element  of  an  appointment.  If 
there  is  anything  of  the  Idnd  in  the  statute,  it 
should  be  expressed  in  clear  and  unequivocal 
language.  We  ought  not  to  read  anything  into 
the  statute  for  the  purpose  of  producing  sueh 
a  result." 

Tried  by  this  test,  is  there  anything  In  this 
statute  that  takes  away  from  the  chief  execu- 
tive of  the  state  the  power  to  appoint  the 
state  board  of  horticultural  inspectors,  or 
would  we  be  justified  In  reading  Into  this 
statute,  and  at  the  same  time  giving  to  it  a 
fair  and  reasonable  construction,  that  the  ap 
pointment  of  the  state  board  of  horticul- 
tural Inspection  depends  upon  the  concurrent 
act  of  the  State  Horticultural  Association 
and  the  Governor  of  the  state?  Does  the  act, 
when  considered  In  its  entirety,  confer  upon 
the  State  Horticnltaial  Assodatton  the  pow- 
er to  nominate  and  Impose  uixm  the  chief  sz- 
ecottve  the  duty  of  selecting,  as  members  of 
the  state  board  of  horticultural  inspection, 
persons  so  nominated  and  none  other?  We 
think  not  The  language  of  the  section  Is 
cofislstent  with  the  recommendation  for  ap- 
pointment by  the  State  Horttcoltatal 
elation,  but  wholly  Inctnalstent  ta  wo  tax 
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it  makes  of  the  Goremer  the  mere  minis- 
terial officer  of  the  State  Horticultural  Asso- 
ciation. 

In  the  case  of  People  v.  Hunt,  1  Idaho, 
433,  the  court  held  (quoting  from  the  sylla- 
bus): 

'  "Statutes  should  be  so  construed  as  to  give 
•  *  •  effect  to  each  and  every  part  thereof, 
if  it  is  possible  to  do  so." 

We  think  that  a  proper  ■construction  can 
be  given  to  section  1310,  Rev.  Codes,  as 
amended,  supra,  and  effect  given  to  each  and 
every  provision  thereof.  The  statute  clearly 
imposes  two  duties  upon  the  chief  executive: 
First,  to  appoint  a  state  board  of  horticul- 
tural inspectors;  second,  to  consider  any 
recommendations  made  by  the  State  Horti- 
cultural Association  as  the  proper  persons  to 
be  so  appointed.  There  rests  upon  the  Hor- 
ticultural Association  the  voluntary  duty  to 
make  recommendations  to  the  Governor  of 
persons  who,  in  its  judgment,  are  proper  per- 
sons to  be  appointed  members  of  said  state 
board  of  horticultural  inspectors.  The  act 
neither  in  direct  terms  nor  by  Implication 
requires  the  Governor  to  appoint  said  board 
from  the  recommendations  so  made,  but  it 
does  Impose  upon  him  the  duty  of  consider- 
ing any  recommendations  made  by  the  State 
Horticultural  Association,  and  from  a  rea- 
sonable construction  of  the  statute  it  is  in- 
cumbent upon  the  Governor,  not  only  to  con- 
sider any  recommendations  that  are  made  of 
persons  recommended  to  be  appointed  by  the 
Horticultural  Association,  but  to  carefully 
consider  such  person  or  persons  so  recom- 
mended before  appointing  the  members  of 
said  board.  Said  association  would  not  be 
limited  to  but  one  recommendation,  or  recom- 
mendations made  at  one  time,  but  should 
be  allowed  to  make  any  number  of  recom- 
mendations of  proper  persons  to  be  appoint- 
ed, within  a  reasonable  time  that  the  evident 
intention  of  the  Legislature  might  be  car- 
ried out  by  the  Joint  act  of  the  association 
and  the  Governor,  and  that  the  board  would 
be  made  up  of  members  who  are  learned  in 
the  science  of  horticulture,  to  the  end  that 
the  horticultural  Interests  of  the  state  be 
properly  protected  and  expanded.  In  our 
opinion,  as  appears  from  the  record,  the 
chief  executive  has  not  fully  complied  with 
section  1310,  Bev.  Codes,  as  amended,  supra, 
in  Uiis  respect.  The  State  Horticultural  As- 
sociation should  be  fairly  dealt  with  In  the 
selection  of  the  state  board  of  horticultural 
inspectors.  That  association  is  vitally  inter- 
ested in  the  personnel  of  this  hoard,  and  has 
a  right  to  be  considered. 

[14]  In  our  Judgment,  the  writ  of  mandate 
should  not  issue  at  this  time,  upon  the 
ground  and  for  the  reason  that  the  State 
Horticultural  Association  has  not  had  an  op- 
portunity, as  contemplated  under  said  section 
1310,  Rev.  Codes,  as  amended,  supra,  to  make 
recommendations  of  proper  persons  to  be  so 
appointed.  This  being  an  original  proceed- 
ing in  this  court,  and  the  facts  are  undis- 


puted, what  would  be  a  raasonable  time 
within  which  to  allow  the  State  Horticul- 
tural As.sociation  to'  make  recommendations 
is  a  question  of  law  and  eminently  proper 
for  this  court  to  decide.  We  have  reached 
the  conclusion  that  the  State  Horticultaral 
Association  shall  be  allowed  60  days  from 
and  after  the  handing  down  of  this  opinion 
in  which  to  make  any  recommendations  as 
to  the  proper  persons  to  be  so  appointed, 
from  which  said  names  so  recommended  the 
Governor  may  appoint  members  of  the  state 
board  of  horticultural  inspectors,  but  he  is 
not  confined,  in  making  said  appointments, 
to  the  names  so  recommended.  At  the  ex- 
piration of  60  days,  the  secretary  of  state 
shall  issue  a  commission  to  any  person  or 
persons  appointed  by  the  Governor  members 
of  said  state  board  of  horticultural  inspec- 
tors. 

MORGAN,  J.,  concurs.  SULLIVAN,  O.  J., 
concurs  in  part  and  dissents  in  part 

SULLIVAN,  G.  J.  LI  am  unable  to  con- 
cur in  the  fliurl  conclusion  reached  by  tbe 
majority  of  the  court  I  do  concur,  bow- 
ever,  in  the  conclusion  that  the  Legislature 
may  create  an  office  not  provided  for  by  tbe 
Constitution,  and  may  provide  for  the  filUng 
of  the  same  by  appointment  to  be  made  by 
some  person  or  persons  other  than  the  Gov- 
ernor. That  Is,  the  Governor  has  not  the 
constitutional  poww  or  authority  to  make 
appointments  to  an  office  created  by  the 
Legislature  where  the  Legislature  has  other- 
wise provided  for  such  appointments. 

2.  I  also  concur  in  the  conclusion  reached 
that  the  secretary  of  state  may  refuse  to  is- 
sue a  commission  of  appointment  to  certain 
persons  appointed  to  office  by  the  Governor. 

3.  I  cannot  concur  in  the  construction 
placed  upon  section  1310,  Rev.  Codes,  as 
amended  by  Laws  of  1909,  p.  322,  and  Laws 
of  1911,  p.  151.  As  I  view  it  the  Legislature 
has  the  power  to  authorize  the  appointment 
of  the  members  of  a  board  by  the  Governor 
in  connection  with  others,  and  not  leave  the 
appointment  entirely  in  the  hands  of  the  Gov- 
ernor. That  was  clearly  the  Intent  and  pur- 
pose of  the  Legislature  In  providing  for  the 
appointment  of  members  of  the  board  of 
horticultural  inspection.  That  part  of  said 
section  1310  applicable  to  this  question  is  as 
follows: 

"The  state  board  of  horticultural  inspection 
shall  consist  of  five  (5)  members;  who  shall  be 
appointed  by  the  Governor  of  the  state,  and 
shall  hold  tbeir  office  for  a  term  of  two  (2) 
years  or  until  their  successors  are  appointed 
and  qualified  and  in  making  said  appointments 
the  Governor  shall  consider  the  recommenda- 
tions of  the  'State  Horticultural  Association' 
as  tbe  proper  persons  to  be  so  appointed." 

The  legislative  intent  was  to  make  said 
board  as  effective  as  possible  in  performing 
the  duties  imposed  upon  it  and  remove  it  as 
far  as  possible  from  politics  and  the  muta- 
tions whims  of  the  Governor.  To  me  that  in- 
tent is  clearly  shown  by  the  language  used 
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In  that  part  of  the  aectttm  above  quoted,  and 
that  language  has  been  so  construed  by  for- 
mer Governors  and  the  appointment  of  the 
members  of  said  board  made  from  those  rec- 
ommended by  the  State  Horticultural  Asso- 
ciation "as  the  prcqper  persons  to  be  so  ap- 
pointed," ever  since  the  passage  of  the  first 
horticultural  act  in  1897  (Sess.  Laws,  p.  109). 
As  I  understand  It,  history  shows  that  no 
Governor  has  refused  to  appoint  the  members 
of  such  lx>ard  from  those  recommended  by  the 
association  until  the  present  Governor  re- 
fused to  do  so.  Said  horticultural  act  has 
been  amended  and  changed  a  number  of 
times  since  its  first  enactment.  In  1899 
(Sess.  lAws,  p.  122)  said  law  was  re-enacted 
without  any  amendments  whatever.  It  was 
rC'enacted  with  some  amendments  In  1903 
(Sees.  Laws  1903,  p.  347),  and  the  first  sec- 
tion of  that  act  contains,  among  other  things, 
the  following  provision,  which  is  substan- 
tially the  same  as  the  provision  above  quoted: 

"And  in  making  said  appointments  the  Gov- 
ernor sliall  consider  the  recommendationa  of  the 
State  Horticultural  Society  as  to  the  proper 
persons  to  appoint." 

The  two  ex  officio  members  of  the  board 
provided  for  were  here  Changed,  and  said  two 
members  were  in  the  act  of  1903  fixed  as 
the  director  of  the  experiment  station  and 
the  professor  of  zoology  of  the  university  of 
Idaho.  This,  however,  makes  no  change  in 
the  manner  or  method  of  appointing  the 
three  members  of  said  board  who  were  to  be 
appointed.  In  1907  the  Legislature  amended 
said  act  to  some  extent  (Sess.  Laws  1907,  p. 
448),  and  section  1  of  the  former  acts  was 
80  amended  that  the  three  appointive  mem- 
bers of  the  board  should  be  appointed  by  the 
Governor,  and  failed  to  provide  that  said 
members  should  be  appointed  on  the  recom- 
mendation of  the  State  Horticultnial  Society 
or  Association. 

The  Code  commissioner,  in  preparing  the 
Reidsed  Codes  of  1909,  copied  therein,  as 
section  1310,  the  provisions  of  the  horticul- 
tural act  as  passed  by  the  Legislature  in  1907. 
Those  Codes  were  adopted  early  in  the  ses- 
sion of  1909,  and  later  in  that  session  the 
Legislature  again  revised  the  horticultural 
inspection  act  by  amending  section  1310  as 
it  appeared  in  the  new  Codes.  That  amend- 
atory act  is  found  at  page  322,  Sess.  Laws 
1909.  The  act  of  1909,  amending  section 
1310,  leaves  that  part  of  said  section  Involved 
In  this  controversy  as  above  quoted.  It  does 
away  with  the  ex  oflido  members  of  said 
board  and  provides  for  the  appointment  of 
the  five  members  thereof,  and  also  provides 
that: 

"In  making  said  appointments  the  Governor 
shall  consider  the  recommendations  of  the  'State 
Horticultural  Association'  as  the  proper  per- 
Bons  to  be  so  appointed." 

It  will  thus  be  observed  that  In  the  amend- 
ment of  1907  the  words  of  limitation  upou 
the  appointive  power  of  the  Governor  were 
omitted  entirely  and  were  Inserted  and  slight- 
ly modified  In  the  amendment  of  1909,  as 


above  Indicated,  and  restored  in  exactly  the 
same  language  and  words  in  which  the  pro- 
vision first  appeared  in  the  act  of  1897,  ex- 
cept that  in  the  amendment  of  1909  the  word 
"association"  is  used  instead  of  the  word 
"society."  Under  the  act  of  1909,  for  the 
first  time  in  the  history  of  the  horticultural 
statute,  the  entire  membership  of  the  board 
was  made  appointive.  After  the  statute  of 
1907  had  repealed  all  limitatl(«  Imposed  on 
the  Governor  in  appointing  said  members, 
the  amendment  of  1909  placed  the  same  re-  , 
strictions  upon  him  in  making  such  appoint- 
ments as  were  placed  upon  the  Governor  by 
the  first  horticultural  act  passed  by  the  Leg- 
islature of  the  state  in  1897.  In  1911  (Sesa. 
Laws,  p.  152)  said  section  1310  was  amended, 
but  the  sentence  before  us  for  construction 
was  not  changed  in  any  manner. 

The  fact  that  said  provision  was  entirely 
left  out  of  the  amendment  of  1907,  leaving 
the  Governor  to  appoint  without  requiring 
him  to  appoint  from  recommendations  made 
by  the  Horticultural  Association,  and  then  In 
the  amendment  of  1909  and  1911  said  pro- 
vision was  included,  requiring  that  the  Gov- 
ernor shall  consider  any  persons  recommend- 
ed by  the  State  Horticultural  Association  as 
proper  persons,  to  be  appointed  on  said  board, 
is  significant,  to  say  the  least,  and  clearly 
indicates  to  my  mind  that  the  legislative  in- 
tent was  to  require  the  Governor  to  make 
such  anointments  from  those  recommended 
by  the  Horticultural  Association,  provided  it 
made  such  recommendations. 

It  is  dear  to  me  from  the  purview,  object, 
and  purpose  of  said  act  that  the  Legislature 
considered  that  there  was  great  danger  to 
the  horticultural  interests  of  the  state  from 
the  very  things  and  diseases  there  sought  to 
be  checked  and  stamped  out  The  eighteenth 
section  of  said  act  contains  the  following: 

"Whereas  there  is  great  danger  to  the  horti- 
cultural interests  of  the  state  of  Idaho  from 
pests  and  other  causes  for  which  no  adequate 
remedy  has  been  provided." 

And  It  is  those  pests  and  other  causes  that 
the  Legislature  sought  to  have  destroyed  by 
the  enactment  of  said  law,  and  did  not  in- 
tend that  the  members  of  B&iA  board  of  hor- 
ticultural Inspection  should  be  appointed  by 
the  Governor  for  political  or  for  any  other 
purpose  than  that  which  was  clearly  intend- 
ed by  the  provisions  of  said  act  It  was  In- 
tended to  put  a  check  upon  the  Governor  in 
that  regard  by  requiring  him  to  make  such 
appointments  from  persons  selected  by  the 
Horticultural  Association,  which  association 
was  presumed  to  have  the  horticultural  in- 
terests of  the  state  within  its  knowledge  and 
comprehension  more  than  any  other  men  or 
body  of  men. 

It  is  also  clear  to  me  from  the  provisions 
of  said  act  that  the  Legislature  did  not  in- 
tend to  place  the  appointment  of  the  mem- 
bers of  said  board  with  the  State  Horticul- 
tural Association  and  make  it  their  duty  to 
appoint,  said  association  being  a  voluntary 
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association  of  uiK^dal  persons,  Irat  did  In- 
tend to  authorize  said  association  to  sabmlt 
a  list  of  names  to  the  Governor  for  these 
appointments,  shonld  It  desire  to  do  so,  which 
jtus  bem  done  since  the  enactment  of  said 
law.  Such  list  of  names  might  be  equal  to, 
greater,  or  even  smaller  than  the  number  of 
places  to  be  filled,  but  if  the  association  de- 
sired, as  has  been  its  custom,  to  submit  a 
list  of  names  of  a  much  greater  number  than 
the  number  required  to  be  appointed,  as  In 
the  case  at  bar,  where  they  submitted  nine 
names,  where  only  three  were  to  be  selected, 
they  were  authorized  to  do  sa  The  Legis- 
lature did  not  desire  to  say  that  the  Gov- 
ernor must  make  appointments  from  a  list 
submitted,  for  the  association  might  neglect 
to  provide  such  list,  and  in  that  case  the 
Governor  was  left  free  to  make  the  neces- 
sary appointments  without  the  recommenda- 
tions which  might  not  be  forthcoming  and 
which  it  would  be  dlfflcnlt,  If  not  Impossible, 
to  compel.  That  la,  It  was  not  Intended  that 
the  association  should  defeat  such  appoint- 
ments by  a  failure  to  furnish  a  list  of  names. 
The  Legislature  evidently  Intended  to  leave 
the  matter  open  to  the  Governor  to  make 
nadb.  appointments  as  he  mlg^t  desire  to 
make  in  case  no  recommendations  were 
made  by  said  association. 

Recurring  to  the  language  used  in  said  sec- 
tion 1310,  I  think  it  fully  Justifies  the  con- 
clusion just  suggested.    It  is  that: 

"In  making  said  appointments  the  Governor 
■hall  consider   any  recommendationt   made  by 
'  the  State  Horticultural  Association  as  to  the 
proper  per8on[8]  to  be  so  appointed." 

Tbla  constmction  of  that  statute  gives 
fbrce  and  effect  to  the  evident  Intent  of  the 
Legislature,  and  Is  In  harmony  with  every 
known  rule  of  statutory  construction  appli- 
cable thereto,  and  would  not  in  any  manner 
infringe  any  provision  of  the  Constitution. 
Any  other  construction  would  render  useless 
and  meaningless  the  words  of  the  statute 
which  provide  that  the  "Governor  shall  con- 
sider any  recommendations  made  by  the 
State  Horticultural  Association  as  the  proper 
persons  to  be  so  appointed." 

Under  our  form  of  government  such  asso- 
ciations and  private  persons  have  the  right 
and  privilege  to  recommend  persons  for  ap- 
pointment to  appointive  positions  without 
legislative  authority  so  to  do,  and  the  ap- 
pointive power  is  supposed  to  consider  such 
recommendations.  If  the  language  quoted 
from  said  section  means  nothing  and  gives  no 
right  but  that  which  the  association  already 
had.  It  certainly  was  a  work  of  supereroga- 
tion on  the  part  of  the  Legislature,  and  adds 
nothing  to  the  act  But,  in  my  view  of  the 
matter,  the  LegiSlatuie  intended  something 
by  said  provision  more  than  an  attempt  to 
confer  on  the  Horticultural  Association  a 
right  which  It  already  had.  The  Legislature 
provided  that  the  Governor  "shall"  consider 
the  persons  so  recommended  by  the  associa- 
tion "as  the  proper  persons  to  be  appointed" 


to  Budi  offloe,  and  It'  la  his  bonnden  duty  to 
appoint  the  members  of  said  board  from  a 
list  cS  persons  recommended  by  nich  associa- 
tion, provided  it  makes  recmnmendations. 
It  Is  not  to  be  presumed  that  such  rec- 
ommendations would  not  be  made,  as  they 
have  been  so  made  since  the  passage  of  the 
first  horticultural  act  In  1887. 

If  the  members  of  this  board  are  to  be  ap- 
pointed because  of  their  partisan  politics  and 
in  order  to  reward  partisan  workers  by  the 
Governor,  the  efficiency  of  said  department 
will  no  doubt  be  greatly  Impaired.  It  is  clear 
that  the  Legislature  recognized  this  and  In- 
tended to  require  the  Governor  to  appoint  the 
members  of  said  board  from  those  recom- 
mended by  the  State  Horticultural  Associa- 
tion, and  thus  make  effective  the  provisions  of 
said  act  in  promoting  the  very  best  interests 
of  the  fruit  industry  of  the  state  In  appoint- 
ing competent  men  possessed  of  proper  horti- 
cultural knowledge  and  experience.  I  think 
history  shows  that  no  Oovemor  prior  to  the 
present  one  has  ever  ignored  the  recommen- 
dations of  the  State  Horticultural  Associa- 
tion in  making  such  appointments,  and  it  is 
the  duty  of  this  court  to  construe  said  act  in 
accordance  with  the  intent  of  the  Legisla- 
ture, since  the  intent  of  the  statute  Is  the 
law,  and  the  statute  ought  to  be  construed  in 
accordance  with  such  Intent. 

4.  The  opinion  of  the  majority  concludes 
that,  although  the  State  HortlcultuiU  Asso- 
ciation has  recommended  nine  persons  to  the 
Governor  for  appointment  to  positions  on 
said  board,  sudi  association  has  not  had  a 
reasonable  time  to  make  such  recommenda- 
tions, and  that  the  question  of  reasonable 
time  Is  a  question  of  law,  and  holds  that  the 
Horticultural  Association  shall  have  60  days 
in  which  to  make  other  recommendations; 
and  in  case  the  Governor  refuses  to  appoint 
any  persona  recommended  by  such  associa- 
tion, although  they  might  recommend  a  thou- 
sand or  more,  the  Governor  may  then  ap- 
point whom  he  pleases.  Under  that  conclu- 
sion. It  would  not  surprise  me  in  the  least 
if  the  Governor  should  refuse  to  appoint 
every  man  recommended  by  the  association, 
unless  it  should  recommend  the  two  men  he 
has  already  attempted  to  appoint  to  that  posi- 
tion, or  others  who  would  agree  with  the 
Governor  that  they  would  vote  or  support 
for  the  office  of  state  horticultural  inspector 
the  person  whom  the  Governor  would  sug- 
gest, since  he  has  already  attempted  to  ap- 
point the  plaintiff,  Ingard,  and  one  Black- 
man,  who  have  not  been  recommended  by 
said  association.  Evidently  the  Governor  not 
only  Intends  to  appoint  the  board,  but  In- 
tends to  compel  the  board  to  permit  him  to 
appoint  the  state  horticultural  inspector, 
which  officer,  under  the  law,  should  be  ap- 
pointed by  said  board  and  not  by  the  Gov- 
ernor. 

'  The  majority  concludes  that  the  writ  of 
mandate  ought  not  to  issue  for  60  days.  I 
concur  with  them  so  ftir  as  the  60  days  la 
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concerned,  bnt  in  my  view  of  the  matter  the 
writ  should  not  issue  at  alL  The  majority 
opinion  hoias  tliat  it  is  beyond  the  authority 
of  tliis  court  to  make  judicial  amendments  to 
«ald  section  1310.  I  concur  in  tliat  view  of 
the  matter,  bnt  the  dhOBculty  is  the  majority 
opinion,  as  I  understand  it,  proceeds  to 
amend  said  section  by  adding  something 
thereto  that  is  not  contained  in  the  section, 
and  falls  to  construe  said  sectliHi  in  accord- 
ance with  the  clear  Intent  of  the  Legislature. 
The  OoTemor  not  only  violates  the  clear  in- 
tent of  the  act  by  lefosing  to  appoint  those 
lecommended,  bnt  violates  (mother  intent, 
namely,  that  of  taking  said  appointments 
out  of  partisan  politics,  and  proceeds  to  ap- 
point three  of  his  partisans,  two  of  whom 
were  not  recommended  by  said  association. 
The  wilt  should  be  denied. 


<45  OU.  sou 

WABL  V.  WHITE  SBWING  MAOH.  CO. 
(No.  6119.) 

(Sopteme  Court  «f  Oklahoma.     March  16, 
1915.) 

fSyllalut  tv  the  Court.) 

Atfkai.  akd  Ebbob  «=9347— Tna  fob  Pkb- 

FEcnNQ  AppKAir— Dismissal. 
Where  no  prcd^  for  sammona  in  error 
ia  filed,  or  summons  issued  or  waiver  of  issu- 
ince  and  service  of  summons,  or  a  general  ap- 
pearance made  within  six  months  after  the 
rendition  of  the  judgment  complained  of  the 
proceeding  will  not  be  deemed  commenced  as 
legnired  by  Sess.  Laws  1910-11,  c.  18,  p.  36, 
and  va  motion  the  appeal  will  be  aismiased. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1897-1899;  Dec  Dig.  «=> 
347.1 

Error  from  County  Court,  Major  County; 
F.  W.  Madison,  Judge. 

Action  between  G.  A.  Wahl  and  the  White 
Sewing  Machine  Company,  a  corporation. 
From  the  judgment,  Wahl  brings  error. 
Dismissed. 

John  V.  Boberts,  of  Falrvlew,  and  Cham- 
bers &  Priest,  of  Oklahoma  City,  for  plain- 
tiff in  error.  Beeman  &  Kirkendall,  of  Cher- 
okee, for  defendant  in  error. 

TUBNCS,  3.  The  final  order  appealed 
from  in  this  case  was  made  on  September  5, 
1913.  The  petition  tn  error  was  filed  in 
this  court  on  Friday,  March  6,  1914.  Pree- 
dpe  was  filed,  and  summons  in  error  was  is- 
sued on  April  21,  1914,  and  returned,  show- 
ing service  April  24,-  1914.  Thereafter  de- 
fendant in  error  filed  his  motion  to  dismiss, 
alleging  as  grounds  therefor  that  the  proceed- 
ings in  error  were  not  commenced  within 
the  statutory  period  of  six  months  from  the 
date  of  the  rendition  of  the  judgment  com- 
plained of.  The  motion  to  dismiss  was  over- 
ruled, and  on  February  3,  1915,  defendant 
la  error  files  his  second  motion  to  dismiss. 
It  appears  that  this  court  erred  in  refusing 
to  dismiss  the  appeal  in  .the  first  Instance 


for  the  reason  that  the  record  afllrmatively 
shows  that  the  plalntlfT  in  error  was  one  day 
late  in  filing  his  petition  in  error,  bnt  the  aih 
peal  should  also  be  dismissed  on  another 
ground.  The  summons  in  error  was  not  is- 
sued or  served  within  the  statutory  period. 
The  general  rule  is  that  summons  tu  error 
must  be  issued  and  served  vrithln  the  statu- 
tory .period  of  six  months  provided  for  per- 
fecting appeals.  There  is  a  well-defined  ex- 
ception to  this  rule,  namely,  that  where  sum- 
mons in  error  has  been  issued  within  the  six- 
month  period,  bnt  service  has  not  been  ob- 
tained, the  plalntUF  in  error  may  have  60 
days  from  the  Issuance  of  the  first  summons 
In  vrtilch  to  faithfully,  properly,  and  dili- 
gently follow  up  his  attempt  to  secure  serv- 
Icfr  The  case  at  bar  does  not  come  within 
this  exception,  for  here  no  prsedpe  was 
filed  or  summons  issued  within  the  six-month 
period.  We,  therefore,  must  conclude  that 
plaintiff  In  this  action  did  not  commence  his 
proceeding  .within  tbe  statutory  period. 
School  Dist.  No.  39,  etc.,  v.  Fisher,  Treas.,  23 
Ok>.  9,  99  Fac.  646;  Dnrant  v.  Monford,  38 
OkL  552,  134  Pac.  60;  Watklns  v.  Bam- 
well,  36  Okl.  206,  128  Pac.  511;  CampbeU 
V.  Ruble,  40  OkL  48,  136  Pac.  1050. 
Dismissed.    All  the  Justices  concur. 


(45  OU.  81T) 

OSBORNE  V.  CHICAGO,  B.  I.  &  P.  RT.  CO. 

et  aL    (No.  4860.) 
(Supreme  Court  of  Oklahoma.    March  16, 1916.) 

(Byllabu*  ly  the  Court.) 

Appeal   and    Ebbob    «=>564— Making    and 
Sebvino  Case-Made— Extension  of  Time 

— JUDOB  PBO  TEMPOBB. 

After  a  judge  pro  tempore  has  ceased  to  sit 
as  a  court,  he  has  no  power  to  extend  tiie  time 
for  making  and  serving  case-made  in  an  action 
tried  before  him. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2601-3506,  2556-2659; 
Dec.  Dig.  <8=9664.] 

Error  from  District  (Tourt,  Grady  County; 
R.  H.  Hudson,  Special  Judge. 

Action  by  James  K.  Osborne  against  th* 
Clilcago,  Rock  Island  &  Pacific  Railway  Com- 
pany and  another.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Dismissed. 

Bond  ft  Melton,  of  Cblckaaha,  for  plaintiff 
in  error.  C.  O.  Blake,  R.  J.  Roberts,  and  W. 
H.  Moore,  all  of  El  Reno,  for  defendants  In 
error. 

PER  CURIAM.  This  cause  vraa  tried  in 
the  district  court  of  Grady  county  before  a 
judge  pro  tempore,  who,  after  overruling 
plaintiff's  motion  for  a  new  trial  granted 
him  60  days  in  which  to  make  and  serve 
case-made.  The  case-made  was  not  prepared 
and  served  within  that  time,  but  before  the 
expiration  of  that  time  plaintiff  in  error  se- 
cured from  the  judge  pro  tempore  an  order 
extending  the  time  wlttiln  which  to  make 
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and  serve  his  case  60  days  from  the  time 
theretofore  granted.  The  case-made  was 
served  within  the  time  designated  within  the 
second  order.  The  defendant  in  error  now 
moves  to  dismiss  the  appeal  for  the  reason 
that  the  Judge  pro  tempore  had  no  power 
after  he  had  ceased  to  sit  in  the  case  to 
make  this  second  order,  and,  the  case-made 
having  been  served  out  of  time,  the  same  is 
void.  The  contention  of  defendant  in  error 
is  correct.  Such  has  become  the  established 
rule  of  procedure  in  this  jurisdiction.  Hom- 
er V.  Goltry  &  Sons,  23  Okl.  905,  101  Pac. 
1111 ;  Cantwell  v.  Patterson,  40  OkL  497,  139 
Pac.  517. 

The  proceeding  In  error  is  accordingly  dis- 
missed. 

(45  Okl.  763) 

BRADLEY  v.  FARMERS'  STATE  BANK. 

(No.  6290.) 
(Supreme  Court  of  Oklahoma.    March  2,  1915.) 

fSvlldut  by  the  Court.) 
Appeal  and  iilRROs  &=>5tyi  —  Making  and 

Sekvino  Case-Made— Extension   or  Tiue 

— sJi'EciAL  Judge. 

After  a  special  judge  or  a  judge  pro  tem- 
pore has  ceased  to  sit  as  a  court,  he  has  no 
power  to  extend  the  time  for  makiuj;  and  serv- 
ing a  case-made  in  an  action  tried  before  him; 
and.  where  be  attempts  so  to  do,  his  act  is  a 
nullity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Si  2501-2506,  2555-2359; 
Dec.  Dig.  €=»564.] 

Error  from  County  Court,  Sequoyah  Coun- 
ty ;   Wilson  O.  Bruton,  Si)ecial  Judge. 

Action  by  the  Farmers'  State  Bank  against 
David  Bradley.  Judgment  for  plaintilT,  and 
defendant  brings  error.    Dismissed. 

Watts  &  Watts  and  Alvln  F.  Molony,  all 
of  Wagoner,  for  plaintiff  In  error.  McComba 
&  McCombs,  of  SaUisaw,  for  defendant  in  er- 
ror. 

SHARP,  J.  Upon  the  call  of  the  case  for 
trial  in  the  court  below,  the  regular  county 
Judge  of  Sequoyah  county  made  known  his 
disquallBcations  to  preside  at  the  trial,  and 
thereupon  it  was  agreed  that  Wilson  O.  Bru- 
ton, a  member  of  the  bar  of  Sequoyah  coun- 
ty, should  act  as  special  Judge.  The  case 
being  tried,  a  verdict  was  returned  by  the 
Jury  in  favor  of  the  plaintiff,  and  defendant 
on  the  same  day  duly  moved  the  court  for 
a  new  trial.  This  motion  came  on  to  be 
heard  on  November  1,  1913,  and,  being  over- 
ruled, the  defendant  asked  and  was  granted 
a  90-day  extension  of  time  within  which  to 
prepare  and  serve  a  case-made  for  appeal. 
On  January  19,  1914,  said  Wilson  O.  Bruton, 
claiming  still  to  act  as  special  county  judge, 
granted  the  defendant  30  days'  additional 
dme  in  which  to  prepare  and  serve  his  case- 
made,  and  again,  on  the  27th  day  of  Feb- 
ruary following,  made  a  like  order  extending 
the  time  for  30  days  additional.  The  case- 
made  was  served  on  the  attorneys  for  plain- 
tiff March  28,  1914,  or  beyond  the  time  fixed 


in  the  original  order  of  November  1st  A 
motion  to  dismiss  the  appeal  has  been  filed 
in  this  court  on  the  ground  that  the  case- 
made  was  not  served'  within  the  time  orig- 
inally fixed  by  the  special  Judge,  and  that 
said  special  Judge  was  without  authority  to 
grant  an  extension  of  time  after  he  had 
ceased  to  sit  as  a  Judge  in  said  case.  The 
motion  must  be  sustained.  The  precise  ques- 
tion has  been  before  this  court  on  nnmeroos 
occasions,  and  we  have  uniformly  held  that, 
after  a  special  Judge  or  a  Judge  pro  tempore 
has  ceased  to  sit  as  a  court,  he  has  no  power 
to  extend  the  time  for  making  and  serving 
a  case-made  in  an  action  tried  before  him; 
and  that,  where  he  does  so,  his  act  is  a  nul- 
Uty.  City  of  Shawnee  v.  Farrell,  22  OkL 
652,  98  Pac.  942;  Homer  v.  Goltry  &  Sons, 
23  Okl.  905, 101  Paa  1111 ;  Casner  v.  Wooley. 
28  Okl.  424,  114  Pac.  700;  Murphy  v.  Fa- 
vors, 31  Okl.  162,  120  Paa  641;  Caty  of 
Shawnee  v.  State  Pub.  Co.,  33  Okl.  363,  125 
Pac.  462,  42  L.  R.  A.  (N.  S.)  616;  Cantwell 
V.  Patterson  et  al.,  40  Okl.  496,  139  Pac  617. 
The  proceeding  in  error,  for  the  reason 
stated,  is  dismissed. 


(4S  OU.  766) 

McLean  v.  McLEAN  et  aL    (No.  7045.) 
(Supreme  C^urt  of  Oklahoma.    March  2,  1915.) 

(SyHabnt  bv  the  Court.) 
Appeal  and  Erbob  ®=>567— Service  of  (3ask- 

Made— Extension  of  Time— Disuissai,. 
An  order,  purportiag  to  grant  as  extension 
of  time  in  which  to  serve  case-made  for  appeal 
to  the  Supreme  Court,  made  after  the  expiration 
of  time  formerly  allowed,  is  a  nullity,  and  ap- 
peal based  upon  service  of  case-made  thereunder 
will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
'error.  Cent  Dig.  fS  2515-2522;  Dec.  Dig.  «=» 
567.] 

Error  from  District  Court,  Osage  County ; 
R.  H.  Hudson,  Trial  Judge. 

Action  between  Walter  Willlford  McLean 
and  CThomas  J.  McLean  and  others.  From 
the  judgment  Walter  Willlford  McLean 
brings  error.    Dismissed. 

L.  F.  Roberts,  of  Pawhuska,  and  A.  F. 
Sims,  of  Howard,  Kan.,  for  plaintiff  in  er- 
ror. Leahy  &  MacDonald  and  R.  B.  Boone, 
all  of  Pawhuska,  for  defendants  in  error. 

BROWN,  J.  Motion  to  dismiss  appeal  was 
filed  in  this  case  by  defendant  in  error  Janu- 
ary 25,  1915 ;  and  no  answer  there  has  been 
filed,  nor  time  for  filing  same  extended.  An 
examination  of  the  record  discloses  that  Judg- 
ment was  rendered  June  18,  1914,  at  which 
time  90  days  was  given  in  which  to  serve 
case-made,  which  time  expired  September  16, 
1014.  September  15,  1914,  an  extension  of 
40  days  from  that  date  was  granted,  which 
would  have  expired  October  25,  1914,  but 
for  a  further  extension  allowed  of  15  days 
on  and  from  that  date  bringing  the  time  with- 
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to  which  service  could  be  made  up  to  Norent' 
ber  9, 1914,  but  same  was  not  made  until  No- 
Tonber  14,  1914.  On  December  12,  1914, 
plaintiff  In  error  flled  motion  for  an  ezten- 
doD  of  tbe  time  In  which  service  of  case- 
made  could  be  had,  which  reads  in  part  as 
follows: 

"That  the  findings  of  fact  and  concIaBions  of 
law  made  and  found  by  the  court  in  the  above 
entitled  case  were  not  made  and  filed  in  tbe 
office  of  the  clerk  of  the  district  court  until 
NoT«mber  9,  1914;  that  when  these  findings  of 
fact  and  conclusions  of  law  were  filed  with  the 
derk,  the  attorneys  for  the  said  Walter  Willl- 
ford  McLean  were  under  the  impression  that 
they  had  until  the  16th  day  of  November,  1914, 
in  which  to  file  and  serve  said  case-made  with 
the  attorneys  for  Thomas  J.  McLean  et  aL ; 
that  it  is  the  belief  of  L.  F.  Roberts,  one  of  the 
attorneys  for  Walter  WiUiford  McLean,  that 
the  judge  of  the  district  court  was  of  the  opin- 
ioD  that  the  attorneys  for  the  said  Walter  Wil- 
liford  McLean  had  until  the  15th  day  of  Novem- 
ber, 1914,  in  which  to  file  and  serve  said  case- 
made  with  the  attorneys  of  Thomas  J.  McLean 
et  al. ;  that  the  case  was  in  fact  served  on  the 
attorneys  for  Thomas  J.  McLean  et  al.  on  the 
14th  day  of  November,  1914,  but  the  said  L.  F. 
Roberts  has  since  discovered  that  the  same  was 
served  out  of  time,  and  that  same  should  have 
been  served  on  or  before  the  9th  day  of  Novem- 
ber. 1914." 

Upon  tbe  application  containing  tbe  above 
admission  tbat  the  time  formerly  allowed  for 
service  of  case-made  had  expired  m6re  than 
30  days  prior  thereto,  the  court  attempted  to 
make  an  order  extending  such  time  to  in- 
clude the  14th  day  of  November,  1914,  said 
order  being  dated  December  12,  1914,  and  In- 
dotsed  filed  November  12,  1914.  This  order, 
it  is  clear,  the  court  had  no  Jurisdiction  to 
make,  and  the  same  was  therefore  void  and 
did  not  operate  retrospectively  so  as  to  ren- 
der valid  tbe  service  of  said  case-made  after 
the  time  therefor  had  expired.      * 

The  appeal  is  therefore  dismissed.  All  the 
Justices  concur. 


(47  ou.  Ul) 

COMMERCE  TRUST  CO.  v.  SCHOOL  DIST, 

NO.  37  OF  PONTOTOC  COUNTY 

et  al.     (No.  4029.) 

(Supreme  Court  of  Oklahoma.     Feb.  9,  1915. 
Rehearing  Denied  April  6,  1915.) 

(Syllabut  by  the  Court.) 

L  PiXADiNo  «=>406— Rdlino  on  Dkuubbeb 

—Waiver  op  Ebbob. 

When  a  demurrer  to  a  petition  is  overruled, 
and  afterwards  plaintiff  amends  his  petition, 
coriDg  the  defect  urged  by  the  demurrer,  and 
defendant  thereafter  files  answer  to  said  peti- 
tion as  amended,  and  trial  is  had  upon  the  is- 
eaes  so  made,  without  objection,  tbe  error,  if 
any,  In  overruling  the  demurrer,  is  waived. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  if  1355-1359,  1,361-1365,  1367- 
1374,  1386;   f5ec.  Dig.  «=>406.]  . 

2.  Appeat  and  Ebbob  «=>362— AssieNioiNTa 
or  Ebbob— Sttitioienct. 
Assignments  of  error  contained  in  tbe  peti- 
tion in  error,  whidi  are  so  indefinite  and  gen- 
eral as  not  to  point  out  the  errors  complained 
of,  and  do  not  direct  tbe  court's  attention  to 
any  facts  showing  cause  for  reversal,   cannot 


be  made  the  basis  for  different  assignments  in 
the  brief  that  would  be  sufficient  to  point  out 
the  alleged  errors. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S{  I960,  1961,  32JS2-3284: 
Dec  Dig.  <S=»3ffi.] 

Error  from  District  Court,  Pontotoc  Coun- 
ty;   Tom  D.  McKeown,  Judge.. 

Action  by  School  District  No.  37  of  Ponto- 
toc County  and  another  against  tbe  Com- 
merce Trust  Company,  a  corporation.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Affirmed. 

Everest  &  Campbell,  of  Oklahoma  City,  tor 
plaintiff  in  error.  Bullock  &  Kerr,  of  Roff, 
and  Stone  &  Mazey,  of  Ada,  for  defendants 
In  error. 

HARDT,  J.  On  November  16,  1912,  an 
opinion  was  rendered  herein,  holding  the 
case-made  to  be  a  nullity,  but  overruling  the 
motion  to  dismiss  the  appeal,  because  the 
record  is  certified  as  a  transcript,  and  retain- 
ing tbe  case  to  determine  errors  presented 
on  the  face  of  the  record.  The  defendant 
In  error,  who  will  be  referred  to  as  the 
school  district,  in  the  court  below  flled  suit 
against  the  plaintiff  in  error,  who  wUl  be 
referred  to  as  'the  Commerce  Trust  Company, 
and  thereafter  flled  an  amended  petition,  to 
which  tbe  trust  company  filed  a  demurrer 
upon  the  grounds,  first,  that  the  plaintiff 
had  no  legal  capacity  to  sue;  second,  de- 
fect of  parties  defendant;  and,  third,  that 
the  petition  did  not  state  facts  snflJcient  to 
constitute  a  cause  of  action — which  de- 
murrer was  by  the  court  overruled.  After- 
wards, upon  application  in  open  court,  tbe 
school  district  procured  leave  to  amend  tbe 
caption  of  its  petition  by  making  the  same 
read  '.'School  District  No.  37  of  Ponto- 
toc County,"  plaintiff,  instead  of  "District 
School  Board  No.  37  Pontotoc  County,"  as  it 
was  originally  flled,  and  also  to  amend  the 
petition  by  striking  out  the  word  "board"  in 
the  second  line  of  the  first  paragraph  there- 
of. On  March  7,  1911,  tbe  case  came  on  for 
trial,  and  was  partly  tried,  whereupon  tbe 
school  district  was  given  leave  to  withdraw 
the  case  from  the  Jury  and  continue  tbe 
same.  On  September  19, 1911,  the  Commerce 
Trust  Company  was  given  10  days  to  file 
amended  answer,  and  the  school  district  was 
given  10  days  thereafter  to  file  reply;  and 
the  case  was  continued  for  the  term.  On 
September  30,  1911,  the  Commerce  Trust 
Company  filed  in  said  cause  its  second 
amended  answer  to  the  amended  petition  of 
tbe  school  district,  to  which  said  school  dis- 
trict flled  reply  on  October  28,  1911;  and  on 
November  9,  1911,  the  case  came  regularly 
on  for  trial,  and  upon  a  trial  therein  results 
ed  in  a  verdict  in  favor  of  the  school  dis- 
trict in  the  sum  of  $3,920. 

[1]  The  first  error  assigned  in  the  brief  of 
plaintiff  In  error  is: 


4=»For  other  csm*  im  aam*  topic  and  KBY-NUMBBH  In  all  Key-Numbered  Dtgeets  and  Indexes 

Digitized  by  VjOOQ  IC 


304 


147  PAOinO  RBPOBTBB 


{OkL 


"Tbe  trial  ooart  erred  in  overrulins  the  de- 
marrer  of  the  trust  company  to  the  amended 
petition  of  the  school  district" 

If  tbere  was  error  in  this  action  of  the 
court,  we  thinlt  same  is  waived,  because  aft- 
er said  amendment  had  been  made,  by  statr 
Ing  in  the  caption  "School  District  No.  37  of 
Pontotoc  (bounty,  Plaintiff,"  and  also  by 
striking  out  the  word  "board"  in  the  second 
line  of  the  first  paragraph  of  the  petition, 
the  Commerce  Trust  Company  was  given  10 
days  to  amend  answer,  and  on  the  30th  day 
of  September,  1911,  filed  an  answer  to  said 
petition  as  amended,  without  objection 
thereto,  and  trial  was  had  upon  the  Issues 
so  made;  and  this  we  think  constituted  a 
waiver  of  any  error  that  might  have  been 
committed  by  the  court  in  its  ruling  upon 
said  demurrer,  and  was  an  appearance  by 
plalntlfT  in  orror  to  said  amended  petition. 
In  the  case  of  Dunn  v.  Carrier,  40  Okl.  214, 
185  Pac.  337,  the  court  said: 

"But,  if  the  conrt  erred  in  overruling  the  de- 
murrer to  the  first  amended  petition,  be  is  not 
prejudiced,  since  the  trial  was  had  on  the  sec- 
ond amended  petition.  Defendant  demurred 
to  the  second  amended  petition,  and  later  aban- 
doned it,  and  answered.  From  this  it  would 
seem  that  be  was  satisfied  that  the  petition  on 
which  trial  was  bad,  and  judgment  rendered, 
stated  a  cause  of  action,  and  it  would  serve  no 
useful  purpose  to  look  into  the  first  amended 
petition,  and  decide  whether  or  not  it  was  vul- 
nerable to  attack  by  demurrer." 

[2]  There  are  19  assignments  of  error  in 
the  petition,  wUcb  was  prepared  upon  the 
assumption  that  the  case-made  was  valid; 
and  the  first  and  third  relate  to  the  action 
of  the  court  in  overruling  the' demurrer  and 
permitting  the  petition  to  be  amended.  The 
first  is  briefed,  but  the  third  is  abandoned 
by  counsel,  because  not  presented  in  their 
brief.  All  of  the  other  assignments  go  to 
the  rulings  upcm  the  trial,  which  cannot  be 
considered  upon  transcript,  unless  it  be  the 
sixteenth  and  seventeenth,  which  are  as  fol- 
lows: 

"(16)  That  said  court  erred  in  rendering  judg- 
ment for  the  plaintiff  school  district  No.  37, 
and  against  this  plaintiff  in  error.  Commerce 
Trust  Company,  to  which  action  of  the  court 
this  plaintiff  in  error  at  the  time  duly  excepted. 

"(17)  That  said  court  erred  in  refusing  and 
failing  to  render  judgment  in  favor  of  this 
plaintiff  in  error,  to  which  action  of  the  court 
tliis  plaintiff  in  error  at  the  time  duly  ex- 
cepted." 

These  assignments  are  not  discussed  in  the 
brief,  unless  it  be  under  the  following  as- 
signments which  are  set  out  therein: 

"Second.  The  judgment  of  the  trial  court  is 
contrary  to  law. 

"Third.  The  judgment  of  the  trial  conrt  is 
not  supported  by  the  pleadings  in  the  case,  and 
is  not  justified  by  the  allegations  of  the  peti- 
tion of  the  school  district." 

If  these  assignments,  as  set  out  in  the 
brief,  can  be  considered  at  all,  they  must 
be  considered  by  virtue  of  assignments  Nos. 
16  and  17  in  the  petition  in  error,  as  errors 
not  set  out  in  the  petition  in  error  will  not 
be  considered  by  this  court.    Yates  v.  First 


National  Bank  of  Mill  Creek,  140  Pac.  1174. 
In  Jones  t.  Lee,  142  Paa  996,  the  assign- 
ments of  error  therein  are  set  out  in  tbe 
opinion  of  the  court  as  follows: 

"First  Said  district  court  erred  in  rendering 
judgment  in  favor  of  defendant  in  error,  and 
against  plaintiff  in  error. 

"Second.  Said  district  court  erred  in  not  ren- 
dering judgment  in  favw  of  plaintifC  in  error, 
and  against  defendant  in  error,  for  costs." 

Upon  motion  to  dismiss  the  cause,  the  mo- 
tion was  sustained,  and  Mr.  Chief  Justice 
Kane,  in  the  opinion,  says: 

"The  motion  to  dismiss  must  be  sustained. 
The  first,  second,  and  sixth  assignments  of  er- 
ror are  too  general  and  indefinite  to  present  any 
question  for  review  to  the  Supreme  Court,  ei- 
ther upon  a  transcript  of  the  record  or  a  case- 
made,  in  that  neither  of  them  point  out  any 
specific  error,  nor  direct  tiie  court's  attention 
to  any  fact  showing  cause  for  reversal.  Turner 
V.  First  National  Bank,  40  OkL  498,  139  Pac 
703.?' 

The  sixteenth  and  seventeenth  assign- 
ments of  error  in  this  case  are  almost  iden- 
tical in  language  with  those  in  the  case  ot 
Jones  V.  Lee,  supra;  and,  being  insufficient 
to  present  any  question  for  review,  either 
upon  transcript  or  casfr^made,  aame  cannot 
be  made  tbe  basis  for  other  assignments, 
that,  had  they  been  included  In  the  petition 
in  error,  would  properly  present  to  this  conrt 
questions  for  review.  The  judgment  ot  the 
court  below  is  therefore  affirmed. 

All  the  Justlcea  concur. 


CUMMINOS  T.  TATE  et  aL 


(IT  Okl.  64) 
(No.  8974.) 


(Supreme  0>urt  of  Oltlaboma.     March  16, 
1915.) 

^Syllabut  ly  the  Court.) 

1.  Appeal  ahd  Ebbob  iS=>566— Casb-Madb— 
Time  to  Sttoqest  Amendments. 

The  time  allowed  by  the  trial  court  for  tbe 
suggestion  of  amendments  to  a  case-made  com- 
mences to  run,  not  from  the  date  of  the  serv- 
ice of  tbe  case-made,  but  from  the  expiration  of 
the  period  of  extension. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  2511-2514;  Dec.  Dig.  «=> 
666.] 

2.  Appeai.  and  Ebbob  ®=»567 — Case-Mad^- 

SlGNINO  AND  SETTUNO — TiMS. 

In  the  absence  of  a  waiver  by  the  defend- 
ant in  error,  a  case-made  signed  and  settled  by 
the  trial  court  i>efore  the  expiration  of  the  time 
granted  for  the  suggestion  of  amendments  is  a 
nullity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  2515-2622;  Dec.  Dig.  «=> 
667.] 

Error  from  District  Court,  Kingfisher 
County;   James  W.  Steen,  Judge. 

Action  between  C.  L.  Cummings  and  M.  M. 
Tate  and  others.  From  the  Judgment,  Chim- 
mings  brings  error.    DlsmlBsed. 

H.  Q.  McKeever  and  H.  J,  Sturgls,  both 
of  Enid,  for  plalntlfT  in  error.  F.  It  Boyn- 
ton,  Hlnch  &  Bradley  and  P.  S.  Nat^e^  all  ot 
Kingfisher,  for  defendants  in  error. 
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KANE,  O.  3.  This  cause  comes  on  to  be 
beard  apon  a  motion  to  dismiss,  filed  by  the 
defendants  In  error,  upon  the  ground  that 
the  case-made  Is  void  because  It  was  set- 
tled and  certified  by  the  trial  Judge  In  the 
absence  of  the  defendants,  or  their  attorneys, 
and  wlthont  their  consent,  mlor  to  the  ex- 
piration of  the  time  granted  said  defendants 
in  error  to  suggest  amendments  thereto. 

[1,2]  The  motion  seems  to  be  well  taken. 
The  record  shows  that  on  the  0th  day  of 
May,  1914,  the  motion  for  new  trial  was  fil- 
ed; that  on  the  16th  day  of  May,  1914,  said 
motion  for  new  trial  was  overruled,  the  los- 
ing party  being  granted  90  days  within  which 
to  pr^iare  and  serve  case-made,  10  days  be- 
ing allowed  for  the  suggestion  of  amend- 
ments, said  case-made  to  be  signed  and  set- 
tled upon  5  days' '  notice.  On  July  7,  1014, 
60  days'  extension  from  that  date  was  grant- 
ed within  which  to  make  and  serve  case- 
made.  Thereafter  otlier  extensions  were 
granted  which  carried  the  time  for  making 
and  serving  case-made  up  to,  and  Inclusive 
of,  the  20tb  day  of  December,  1914.  All  of 
these  orders  extending  the  time  for  making 
and  serving  case-made  also  provide  for  10 
days  In  which  to  suggest  amendments,  said 
case-made  to  be  settled  upon  5  days'  notice. 
On  the  7th  day  of  November  notice  was  serv- 
ed upon  defendant  In  err<»r  that  said  case 
would  be  presented  for  signing  and  settle- 
ment on  the  13th  day  of  said  month.  On 
that  day,  there  being  no  appearance  for  the 
defendant  in  error,  said  case-made  was  sign- 
ed and  settled  by  the  trial  Judge.  It  will  be 
observed  that  the  case-made  was  signed  and 
settled  a  considerable  time  before  the  expira- 
tion of  the  time  granted  for  making  and 
serving  the  same. 

The  rule  seems  to  be  that  the  defendant  In 
error  Is  entitled  to  the  full  time  allowed  for 
the  suggestion  of  amendments  after  the  ex- 
piration of  the  time  allowed  for  making  and 
serving  the  case-made,  unless  he  waived  the 
same,  and  he  does  not  seem  to  have  done  so 
In  the  case  at  bar.  In  Reed  v.  Walcott,  40 
OU.  451,  139  Fac.  818,  a  motion  to  dismiss 
upon  similar  grounds  was  filed.  It  was  held 
that  the  defendants  in  error  "are  entitled  to 
three  days  from  the  expiration  of  the  time 
for  the  service  of  the  cause  to  suggest  amend- 
mente  thereto."  To  the  same  efFect  is  M.,  K. 
k  T.  Ry.  Co.  y.  City  of  Ft  Scott,  15  Kan. 
435.  In  this  case,  by  consent  of  the  parties 
in  open  court,  it  was  ordered  that  the  de- 
fendants have  SO  days  from  the  date  of  the 
order  in  which  to  make  case-made  and  ex- 
ceptions, which  case  so  made  shall  be  served 
npon  the  defendant  in  error  at  least  5  days 
before  the  same  shall  be  submitted  to  the 
Judge  for  settlement  The  order  was  dated 
April  2d;  the  case-made  was  served  April 
21st;  notice  that  the  case  would  be  settled 
on  May  1st  was  given  on  April  29th.  No 
amendmente  were  suggested.  Clounsel  for 
plaintiffs  were  not  present  to  settle  the  same 


on  May  1st  Mr.  Justice  Brewer,  d^verlng 
the  opinion,  said: 

"It  is  tme  the  statute  may  be  read  so  as  to 
mean  that  the  three  days  in  which  to  suigcest 
amendments  shall  be  three  days  after  the  ac- 
tual service  of  the  case,  and  not  after  the  time 
given  in  which  to  serve.  Thus,  In  this  caSe,  the 
case  was  served  on  the  21st  of  April,  several 
days  before  the  expiration  of  the  time  ;^anted. 
Upon  such  a  construction  amendments  would 
have  been  required  by  the  24th.  But  the  other 
construction— that  making  the  three  days  to 
commence  npon  the  expiration  of  the  time  fdv- 
en  for  making  and  serviuK  the  case — while 
equally  warranted  by  the  langnaxe,  is  more  in 
harmony  with  the  definitions  and  regularity  of 
Judicial  proceedings,  and  therefore  to  be  pre- 
ferred. A  party  whose  adversary  has  tidcen 
time  to  make  a  case  knows  exactly  when  he 
must  be  ready  with  his  amendments,  and  can 
arrange  bis  business  accordingly,  while  other- 
wise he  mnst  be  in  suspense  waiting  the  ac- 
tion of  his  adversary,  and  ready  to  proceed  Im- 
mediately after  snch  action." 

For  the  reason  steted,  the  moti<m  to  dis- 
miss must  be  susteined. 

It  Is  so  ordered.   All  the  Justices  concur. 


C«  OU.  m) 
ASHTON  V.  BOARD  OF  COM'RS  OF  MDB- 

RAY  COUNTY  et  aL     (No.  7102.) 
(Supreme  Court  of  Oklahoma.    March  2,  1016.) 
.    (Syllahvi  ly  the  Court.) 

COVNITKS  €=»196— JUDOMBNT  AGAINST  CotTN- 

TT— Taxpatkb's  Suit  to  Rkstbaik  Ooixxo- 

TioN— Petition. 

A  petition  in  a  suit  In  equity,  commenced 
by  a  taxpayer  for  the  purpose  of  enjoining  the 
collection  of  a  judgment  rendered  against  a 
county,  which  alleges,  in  effect,  that  the  coun- 
ty attorney  and  county  commissioners  of  said 
county,  by  fraudulent  collusion  with  the  judg- 
ment creditor,,  neglected  to  perform  their  duties 
in  respect  to  preventing  the  incorporation  of  an 
invalid  claim  against  said  county  Into  a  judg- 
ment, states  facts  sufficient  to  constitute  a  cause 
of  action;  and  a  .taxpayer  of  said  county,  act- 
ing seasonably,  may  intervene  by  suit  in  equity 
in  his  own  name  and  successfully  Invoke  ite 
jurisdiction  to  restrain  the  collection  of  snch 
judgment. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  {  308;   Dec  Dig.  <S=>196.] 

Error  from  District  Court,  Murray  Coun- 
ty;   R.  McMillan,  Judge. 

Suit  by  Bird  Ashton  against  the  Board  of 
County  Commissioners  of  the  County  of  Mur- 
ray and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Reversed  and  re- 
manded, with  directions.  ' 

Geo.  M.  Nicholson,  of  Sulphur,  and  Gray 
&  McVay,  of  Oklahoma  City,  for  plaintiff  in 
error.  Ira  M.  Roberts,  Co.  Atty.,  and  Walter 
EL  Latimer,  both  of  Sulphur,  for  defendante 
in  error. 

KANB,  O.  J.  This  was  a  suit  In  equity, 
commenced  by  the  plaintiff  in  error,  plalntifl 
below,  as  a  taxpayer,  for  the  purpose  of  en- 
joining the  defendante,  and  each  of  them, 
from  issuing  and  receiving  any  warranto, 
bonds,  or  other  evidence  of  Indebtedness  of 
any  character  In  payment  of  a  certain  Judg- 
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ment,  or  any  part  tbereof,  and  from  In  any 
manner  paying  and  receiving  payment  of 
said  judgment  or  daim,  or  any  part  tbereof, 
or  any  money  claimed  to  be  due  thereon,  and 
from  levying,  or  causing  to  be  levied,  any 
taxes  for  the  payment  of  said  Judgment  or 
claim,  or  any  part  thereof.  Upon  a  general 
demurrer  being  sustained  to  the  petition  filed 
therein,  this  proceeding  in  error  was  com- 
menced for  the  purpose  of  reviewing  the  ac- 
tion of  the  trial  court 

The  Judgment  sought  to  be  enjoined  was 
secured  by  G.  B.  Oatlin,  one  of  the  plalntlfTs 
herein,  against  the  board  of  county  commis- 
sioners of  the  county  of  Murray.  The  claim 
sued  upon  aggregated  $3,150.  A  verified  item- 
ized statement  was  attached  to  the  petition, 
showing  that  the  alleged  indebtedness  was 
based  upon  a  contract  to  build  an  addition 
to  the  courthouse  and  vault,  repairing  parti- 
tions In  old  building,  rebuilding  stand  in 
courtroom,  etc.  The  petition  alleges  that  the 
plaintiff — 

"presented  hia  verified  claim  to  the  board  of 
county  commissioners  of  said  county  for  allow- 
ance and  payment  wbicb.  on  the  6th  day  of 
July,  1914,  was  by  said  board  disallowed  for 
the  reason  that  there  were  no  funds  on  hand 
available  for  the  purpose  of  payine  same,  and 
for  this  reason  plaintiff  filed  this  suit  for  the 
purpose  of  obtaining  a  judgment  for  said  amount 
against  defendant." 

Brlefiy,  the  petition  herein  alleges,  in  sub- 
stance, that  the  board  of  county  commission- 
ers of  said  county  rightfully  disallowed  said 
claim  on  or  about  the  8th  day  of  July,  1914 ; 
that  thereafter  said  board  caused  suit  to  be 
brought  In  the  district  court  of  Murray  coun- 
ty by  said  claimant,  O.  E.  Gatlln,  against  said 
board  of  county  commissioners  on  said  claim ; 
that  the  defendants  T.  F.  Gafford,  James 
Draughon,  and  B.  M.  Rice,  members  of  the 
board  of  county  commissioners,  learned  that 
plaintiff  and  other  taxpayers  of  Murray  coun- 
ty were  preparing  to  resist  the  payment  of 
said  claim,  and,  knowing  said  claim  to  be 
false  and  fraudulent,  said  defendants  T.  F. 
Gafford,  James  Draughon,  and  B  M.  Bice, 
county  commissioners  as  aforesaid,  did  on 
the  5th  day  of  August,  1914,  cause  said  ac- 
tion to  be  dismissed;  that  afterward,  on  or 
about  the  7tb  day  of  September,  1914,  said 
defendant  G.  B.  Gatlln  again  filed  with  and 
presented  said  claim  to  said  defendant  board 
of  county  coumlsslouers  of  said  county  in 
the  sum  of  $3,500,  and  on  the  7th  day  of  Sep- 
tember, 1914,  said  board  allowed  said  claim 
in  the  sum  of  $250,  and  disallowed  the  sum 
of  $2,900.  Then  follow  allegations  to  the  ef- 
fect that  said  G.  B.  Gatlln  never  at  any  time 
entered  Into  any  contract  with  said  county 
commissioners  of  the  county  of  Murray  for 
the  performance  of  the  services  or  furnish- 
ing of  the  materials  for  which  be  claims  pay- 
ment ;  that  the  payments  made  thereon  were 
false  and  fraudulent,  and  that  said  members 
of  the  board  of  county  commissioners  well 
knew  that  the  said  claim  was  false  and  fraud- 
ulent, aiid  well  knew  that  said  defendant 


board  of  county  commissioners  of  Murray 
county  was  not  indebted  to  said  defendant 
G.  B.  Gatlln  In  any  sum  whatever;  and. 
moreover,  that  the  revenue  and  Income  pro- 
vided for  said  Murray  county  for  the  fiscal 
year  ending  June  30,  1914,  the  year  in  which 
said  Indebtedness  was  alleged  to  have  been 
incurred,  amounted  to  the  sum  of  $32,162, 
which  Income  and  revenue  was  expended  and 
paid  out  for  the  current  expenses  of  said 
county;  that  there  was  no  money  In  the 
treu<iury  of  said  county  out  of  which  to  pay 
said  claim;  that  said  indebtedness  attempted 
to  be  incurred  by  said  defendant,  board  of 
county  commissioners,  exceeded  80  per  cent, 
of  all  the  taxes  levied  for  county  expenses 
during  said  year,  and  exceeded  the  Income 
and  revenue  provided  for  said  county  for 
said  year;  that  there  was  no  fund  out  of 
which  said  purported  Indebtedness  attempted 
to  be  created  could  be  paid,  and  no  such 
fund  could  be  created  without  the  assent  of 
three-fifths  of  the  qualified  electors  of  said 
county,  voting  at  an  election  to  be  held  for 
the  purpose  of  determining  whether  or  not 
said  indebtedness  should  be  incurred.  Then 
follow  allegations  to  the  effect  that  said  Gaf- 
ford, Draughon,  and  Rice,  as  members  of 
the  board  of  county  commissioners  of  said 
county,  and  the  county  attorney  of  said  coun- 
ty well  knew  that  said  claim  was  false  and 
fraudulent,  and  concealed  all  knowledge  of 
the  bringing  of  said  action  from  this  plain- 
tiff and  other  taxpayers  of  said  county;  that 
said  county  oflScers  In  collusion  with  said 
Gatlln  fraudulently  failed  and  neglected  to 
Interpose  any  defense  to  said  action  for  the 
purpose  of  defrauding  the  taxpayers  of  said 
county,  and  for  the  purpose  of  obtaining  pay- 
ment of  said  false  and  fraudulent  claim; 
that  T.  F.  Gafford,  James  Draughon,  and 
B.  M.  Rice,  acting  as  said  board  of  county 
commissioners,  knowingly,  vrlllfully,  and  In- 
tentionally caused  suit  to  be  brought  against 
said  defendant,  board  of  county  commission- 
ers of  said  county.  In  the  name  of  said  de- 
fendant G.  El  Gatlln,  on  said  false  and  fraud- 
ulent claim,  In  an  unlawful  attempt' to  evade 
the  provisions  of  the  Constitution  and  stat- 
utes of  the  state  of  Oklahoma,  and  to  cast 
upon  said  plaintiff  and  all  the  other  taxpay- 
ers of  said  county  of  Murray  the  burden  of 
paying  the  amount  of  the  Indebtedness  at- 
tempted to  be  Incurred  thereby  without  their 
assent. 

This  court  Is  of  the  opinion  that  the  pe- 
tition herein  states  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  de- 
fendants, and  that  it  was  error  to  sustain  a 
general  demurrer  thereto.  Counsel  for  de- 
fendant In  error,  to  sustain  the  Judgment  of 
the  court  below,  rely  upon  the  principle  laid 
down  by  the  authorities  that  a  Judgment 
cannot  be  impeached  collaterally  on  account 
of  any  Illegality  or  Insufficiency  In  a  cause  of 
action  on  which  It  Is  founded,  this  not  being 
a  Jurisdictional  defect,  or  sufficient  to  ren- 
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der  the  Jadgment  void.  23  Cya  1071;  Rloe 
T.  Woolery,  32  Pac.  18.  The  case  at  bar  Is 
not  sovemed  by  the  foregoing  principle. 
Courts  of  equity  have  Jurisdiction  to  relieve 
against  a  judgment  that  Is  contrary  to  eq- 
nlty,  where  there  is  no  other  remedy,  upon 
several  different  grounds,  among  which  we 
And  the  following  to  be  supported  by  author- 
ity: If  public  officers  in  collusion  with 
claimants  fraudulently  refuse  ,to  perform 
their  official  duties  in  respect  to  preventing 
the  municipality  from  being  burdened  with 
the  payment  of  Illegal  clatms  or  suffering  loss 
on  account  of  money  illegally  paid  out  of  the 
public  funds,  the  taxpayers,  in  the  name  of 
one  or  more  of  such,  suing  in  behalf  of  all, 
may  intervene  and  remedy  the  mischief 
through  the  power  of  a  court  of  equity,  al- 
though such  claim  may  have  been  reduced  to 
indgment  Balch  v.  Beach  et  al.,  119  Wis. 
77,  S5  N.  W.  132;  Kircher  r.  Pederson,  117 
Wis.  68,  93  N.  W.  813;  Land,  L.  &  L.  Co. 
V.  Mclntyre,  100  Wis.  245.  75  N.  W.  964,  69 
Am.  St  Rep.  916;  Nevll  v.  CUfford,  55  Wis. 
161,  12  N.  W.  419;  Smith  v.  CJuyler,  78  Ga. 
654,  3  S.  B.  406;  Meyer  v.  Butt,  44  Ga.  468. 
In  this  jurisdiction  (section  4881,  Eev.  Laws 
OkL   1910)— 

"an  injunction  may  be  panted  to  enjoin  the  en- 
forcement of  a  void  judgment,  the  illegal  levy 
of  any  tax,  charge  or  asBessment,  *  *  *  or 
any  proceeding  to  enforce  the  same;  and  any 
number  of  persona  whose  property  is  affected 
by  a  tax  or  assessment  so  levied  may  unite  in 
the  petition  filed  to  obtain  such  mjunction. 
•    •    ••» 

This  provision  of  the  law  has  been  con- 
strued in  Kellogg  V.  School  District,  13  Okl. 
285,  T4  Pac.  110;  Marlow  v.  School  District, 
29  Okl.  304,  116  Pac.  797;  Hammon  v.  Board, 
25  Okl.  372,  107  Pac.  646,  30  L.  R.  A.  (N. 
S.)  214.  In  our  opinion  the  allegations  of 
the  petition  before  us.  If  true — and  for  the 
purpose  of  the  demurrer  they  must  be  as- 
sumed to  be  true — show  that  the  judgment 
obtained  by  Gatlln  against  Murray  county 
was  obtained  without  any  legal  or  equitable 
claim  against  the  municipality,  and  that  it 
was  obtained  by  fraud  and  collusion  with 
the  officers  of  said  county.  Having  been  so 
obtained,  the  taxpayers  of  said  county,  or 
any  of  them,  may  maintain  an  action  in  eq- 
uity to  have  said  judgment  set  aside.  In  or- 
der to  protect  themselves  against  the  levy 
of  a  tax  for  the  payment  thereof.  It  would 
be  strange.  Indeed,  if,  in  view  of  the  estab- 
lished doctrine  that  equity  stands  guard 
over  the  rights  of  tax  payers  to  prevent 
threatened  unlawful  disbursement  of  public 
money,  and  even  to  follow  it  when  unlawful- 
ly disbursed  and  compel  its  restoration  to  the 
rightful  owner,  we  were  compelled  to  con- 
fess that,  if  unfaithful  officers  permit  flcti- 
ttous  claims  to  be  Incorporated  into  a  judg- 
ment, the  jurisdiction  of  equity  can  then  be 
challenged  to  say  that  the  mere  change  of 
form  has  not  been  effective  to  make  that 
rlBht  which   was  before  wholly  wrong,  at 


the  suit  of  the  parties  indirectly  affected, 
who  have  had  no  opportunity,  prior  to  the 
change,  to  act  in  the  matter,  and  thus  pre- 
vent the  consummation  of  a  wrong. 

In  NevU  v.  Caiflord,  supra,  judgment  was 
allowed  by  the  officers  of  a  school  district 
when  they  Imew  that  there  was  a  good  de- 
fense to  the  claim  involved,  and  that  the 
taxpayers  desired  that  any  attempt  to  en- 
force the  claim  should  be  resisted.  The 
court,  in  upholding  the  right  of  a  laxpayer 
who  apprehended  danger  from  the  collusive 
entry  of  judgment  to  resort  to  a  court  of  eq- 
uity for  relief,  quotes  from  Smith  v.  Cuyler, 
supra,  as  follows: 

"The  apprehended  judgments  at  law  will,  ii 
collusive,  be  utterly  harmless  to  these  complain- 
ants, because,  if  collusive,  the  complainants  can 
attack  them  anywhere  and  everywhere.  A  col- 
lusive judgment  is  open  to  attack  whenever  ami 
wherever  it  may  come  in  conflict  with  the  risbta 
or  the  interest  of  third  persons.  Fraud  is  not  a 
thing  that  can  standt  even  when  robed  in  a 
judgment." 

To  our  mind,  the  Gatlln  judgment  is  fatal- 
ly tainted  with  fraudulent  collusion,  and  if 
the  facts  stated  in  the  petition  are  establish- 
ed, its  collection  should  be  enjoined. 

For  the  reasons  stated,  the  cause  is  re- 
versed and  remanded,  with  instructions  to 
overrula  the  demurrer.  All  the  Justices 
concur. 

(47  Okl.  87) 

NOLAND  V.  MELVIN.    (No.  4382.) 

(Supreme  C!ourt  of  Oklahoma.     March  23, 
1915.) 

(Byllabui  by  the  Court.) 

1.  Deeos  «=s203— Gitp— Evidkncb. 

In  a  suit  in  equity  commenced  by  a  father 
to  set  aside  a  deed  conveying  certain  real  estate 
owned  by  him  as  a  gift  to  one  of  hia  daughters, 
who  with  her  children  had  been  living  with  him 
upon  the  land  for  several  years  prior  to  the 
execution  of  the  deed,  and  depended  upon  him 
for  support,  upon  the  ground  of  fraud,  duress, 
undue  mfluence,  and  mental  incapacity  of  the 
grantor,  evidence  to  the  effect  that  other  absent 
adult  children  of  the  grantor  were  financially 
better  off  than  the  grantee  was  admissible  as 
tending  to  sustain  and  corroborate  and  make 
more  probable  the  transaction  between  the 
plaintiff  and  defendant,  as  testified  to  by  the 
latter. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  is  602,  604-611;    Dec.  Dig.  <S=>203.] 

2.  SxrrFioiBNCT  or  Instbuctionb. 

Instructions  given  examined  and  held  to 
state  the  law  applicable  to  the  case  with  rea- 
sonable fullness  and  snbstantial  accuracy. 

3.  Aff^l  and   Ebbob  <S=>1170  —  Habiclbss 

BBBOE— iNSTBTTCnONS— EVIDKNCB. 

By  virtue  of  sections  5017  and  6005,  Rev. 
Laws  1910,  misdirection  of  the  jur^  or  the 
improper  admission  or  rejection  of  evidence  by 
the  trial  court  cannot  be  held  to  be  reversible 
error,  unless  in  the  opinion  of  the  Supreme 
Court,  after  an  examination  of  the  entire  rec- 
ord, it  appears  that  such  error  has  probably  re- 
sulted in  a  miscarriage  of  justice,  or  constitutes 
a  substantial  violation  of  a  constitutional  or 
statutory  right. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  81  4032,  4066,  4075.  4098. 
4101,  4454,  4540-4546;    Dec.  Dig.  <S=»1170.) 
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4.  T^iAi.  «=»10— Tbiai.  bt  Coukp— Waive*— 

Where  a  party  to  a  auit,  formerly  cogniza- 
ble only  in  equity,  has  a  right  to  Insist  on  a 
trial  by  the  court,  after  he  has  voluntarily  ac- 
cepted a  trial  by  Jury,  he  cannot  afterward  in- 
sist upon  having  the  ttcta  passed  upon  by  the 
court 

[Ed.  Note.— For  other  cases,  ice  Trial,  Cent 
Dig.  t  27;   Dee.  Dig.  <&=»10.1 
6.  Appeal  and  Ebbob  «s>218— Pbessntation 

BiLOW— JUBT  Tbtat.. 

The  'objection  that  a  party  had  a  jary  trial 
to  which  he  waa  not  entitled  cannot  be  raised 
for  the  first  time  on  appeal. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (S  1149,  1165,  1804-1308; 
Dec.  Dig.  «=»2:0.1 

Error  from  District  Court,  Comancbe 
County;   Frank  M.  Bailey,  Judga 

Suit  by  Samuel  Noland  against  Sadie  L. 
Melvln.  Judgment  for  defendant,  and  plain- 
tiS  brings  error.    Affirmed. 

B.  M.  Parmenter  and  3.  A.  Lenertz,  both 
of  Lawton,  for  plaintiff  in  error.  Hamon  & 
Ellis,  of  Lawton,  for  defendant  in  error. 

KANE,  O.  J.  This  was  a  salt  In  equity 
commenced  by  the  plaintiff  in  error,  plain- 
tiff below,  against  the  defendant  In  error, 
defendant  below,  to  set  aside  a  certain  war- 
ranty deed  executed  by  him  conv^ng  a 
certain  tract  of  land  to  the.  defendant,  npon 
the  ground  of  fraud,  duress,  and  undue  in- 
fluence of  the  defendant  and  the  mental  in- 
capacity of  the  grantor  to  execute  such  a 
conveyance.  The  consideration  for  the  trans- 
fer, as  stated  In  the  deed,  was  "one  dollar 
and  natural  love  and  affection."  Upon  trial 
to  a  jury  a  general  verdict  in  favor  of  the 
defendant  was  returned,  upon  which  judg- 
ment was  duly  entered,  to  reverse  which  this 
proceeding  in  error  was  commenced. 

It  seems  tluit  the  plaintiff  and  defendant 
were  father  and  daughter,  and  that  they  and 
the  four  children  of  the  daughter  resided  to- 
gether ui)on  the  land  In  controversy  for 
several  years  prior  to  the  conveyance;  the 
daughter  keeping  house  for  the  father.  The 
father  settled  upon  the  land  as  a  homestead 
at  the  opening  of  the  E^owa  and  Comanche 
country;  and,  prior  to  the  time  bis  daughter 
and  her  children  took  up  their  residence  with 
blm,  be  lived  alone  In  a  little  one-roomed 
house  npon  the  land. 

The  record  before  us  is  voluminous,  many 
witnesses  testifying  on  either  side;  but,  from 
a  careful  examination  of  the  testimony  of 
the  principal  parties  (the  father  and  daugh- 
ter), it  appears  that  they  lived  together  up- 
on the  farm  without  incident  beyond  the  or- 
dinary, and  happily  enough,  from  the  time 
the  daughter  took  up  her  residence  thereon 
until  a  short  time  after  the  execution  of  the 
deed  Involved  herein.  Up  to  this  point  all 
of  the  members  of  the  family  (father,  daugh- 
ter, and  her  four  children)  seem  to  have  lived 
and  worked  together  upon  the  farm  in  good 
faith  for  the  common  good  of  all  and  in 


comparative  peace.  Shortly  after  the  exe- 
cution of  the  deed  the  father  became  very 
ill,  and  continued  in  this  condition  for  sev- 
eral months.  During  this  illness  two  other 
daughters  visited  him,  and  upon  his  convales- 
cence one  of  them,  a  Mrs.  TheUn,  took  her 
father  to  live  with  her  at  Albuquerque,  N. 
M.  After  the  father,  who  at  that  time,  and 
at  the  time  the  deed  was  executed,  was 
about  70  years  of  age,  recovered  his  health, 
be  and  Mrs.  Thelln  retamed  to  Lawton,  the 
county  seat  of  the  county  wherein  the  land 
in  controversy  is  situated,  and  the  father 
commenced  this  suit 

In  the  original  petition  filed  in  the  cause 
all  the  personal  property  accumulated  by 
father  and  daughter  during  their  residence 
ui>on  the  farm  was  Involved,  but  subsequent- 
ly the  petition  was  amended  by  omitting  all 
reference  to  the  personal  property;  the  gen- 
eral allegations  of  fraud,  duress,  undue  in- 
fluence. Incompetency,  etc.,  remaining  prac- 
tically the  same. 

[1]  Whilst  there  are  a  great  many  errors 
assigned,  counsel  for  plaintiff  in  error  In 
their  brief  seem  to  confine  themselves  to 
the  argument  of  four  propositions  which  may 
be  stated  as  follows:  (1)  Error  of  the  trial 
court  In  admitting  testimony  as  to  the  finan- 
cial condition  of  other  members  of  the  plain- 
tiff's family;  (2)  error  of  the  trial  court  In 
instructing  the  Jury  upon  the  question  of 
duress;  (3)  error  of  the  trial  court  in  re- 
ceiving the  general  verdict  of  the  Jury  and 
in  entering  Judgment  thereon,  this  being  a 
suit  formerly  cognizable  only  in  equity, 
wherein  trial  by  Jury,  except  as  to  spedflc 
questions  of  fact,  when  submitted  by  the 
court,  is  not  permissible;  (4)  error  of  the 
trial  court  in  giving  the  Jury  Instruction  No. 
13.  The  evidence  touching  the  financial 
standing  of  the  other  daughtera  of  the  plain- 
tiff was  offered  upon  the  theory  that  as  It 
tended  to  show  they  were  all  better  off 
financially  than  the  defendant,  it  corroborat- 
ed and  made  more  probable  ber  statement  as 
to  the  transactions  between  herself  and  ber 
father.  There  seems  to  t>e  autbori^  sus- 
taining this  view.  In  Wambold  t.  Ylcft,  GO 
Wis.  456,  7  N.  W.  438,  it  was  held  that: 

"What  was  said,  as  well  as  what  was  done, 
on  the  occasion  of  the  presentation  or  gift  were 
part  of  the  res  gestse  and  not  hearsay,  and  the 
general  circumstances  of  the  family  at  the  time 
of  the  pretended  purchase  and  gift  were  proper 
to  be  shown,  to  sustain  and  corroborate  and 
make  probable  the  transactions,  as  testified  to 
by  the  plaintiff  and  her  brother,  and  therefore 
were  not  irrelevant" 

[2, 3]  On  the  assignments  of  error  question- 
ing the  correctness  of  the  instructions  given 
by  the  trial  court,  it  is  sufficient  to  say  that 
we  have  examined  the  instructions  given, 
and  are  of  the  opinion  that,  as  a  whole, 
they  state  the  law  applicable  to  the  case 
with  reasonable  fullness  and  substantial  ac- 
curacy. But  we  may  assume  that  the  court 
;  committed  error  in  permitting  the  introduc- 
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tton  of  the  evidence  complained  of  and  In 
giving  tbe  Instractlons  objected  to  by  plain- 
tiff, and  yet,  under  the  state  of  the  record 
before  us,  we  would  not  be  justified  In  re- 
versing the  Judgment  of  the  court  below.  In 
onr  Judgment,  there  was  absolutely  no  evi- 
dence introduced  at  the  trial  tending  to 
show  fraud  or  duress  on  the  part  of  the  de- 
fendant, and  very  little,  If  any,  to  show  un- 
due influence,  or  that  the  plaintiff  was  men- 
tally Incapacitated  at  or  prior  to  the  time 
the  deed  was  executed.  The  petition  itself  Is 
general,  vague,  and  indefinite  In  Its  state- 
ment of  facts.  Whilst  it  Is  replete  in  vigor- 
ous declamation,  it  is  deficient  In  that  clear 
and  concise  statement  of  the  facts  oonstltnt- 
ing  the  plalntUTs  cause  of  action  which, 
mider  the  Code,  is  indispensable  to  give  it 
sufficiency  as  a  pleading  for  the  purpose  in- 
tended. The  generality  and  vagueness  of 
the  allegations  of  the  petition  are  Ulnstrated 
by  the  following  quotation: 

"Plaintiff  alleged:  That  he  conld  not  defi- 
nitely and  accurately  state  the  kind  or  nature 
of  influence  that  defendant  had  over  him,  but 
that  she  would  procure  and  secure  him  to  do 
things  in  connection  with  his  property,  as  here- 
inbefore referred  to,  that  he  did  not  want  to 
do,  and  all  of  the  time  objected  to  doing,  and 
he  could  not  resist  the  commands,  arguments, 
and  influence  of  the  defendant.  That  at  all 
times  herein  mentioned,  with  reference  to  the 
real  and  personal  property  of  plaintiff,  defend- 
ant coald  and  did  prevail  upon  plaintiff  to  do 
whatever  she  (the  defendant)  willed  or  insisted 
upon  hia  doing." 

And  the  witnesses  for  the  plaintiff  in  their 
testimony  at  the  trial,  it  seems  to  us,  were 
even  more  general,  vague,  and  indefinite  in 
their  relation  of  the  actual  facts  and  circum- 
stances constituting  the  alleged  fraud,  duress, 
etc.,  than  the  allegations  of  the  petition. 

There  is  no  substantial  conflict  between  the 
evidence  of  the  plaintiff  and  the  defendant 
upon  any  material  point.  Father  and  daugh- 
ter both  state  with  circumstantial  detail 
their  manner  of  life  and  many  of  the  busi- 
ness transactions  conducted  by  them  during 
the  years  they  lived  together  up(m  the  laud. 
It  is  true  that  the  evidence  shows  that,  aft- 
er rational  discussion  of  the  business  matters 
noder  consideration,  the  father  often  yield- 
ed to  the  Judgment  of  the  daughter,  but  her 
contentions  always  appear  to  have  been  sup- 
ported by  reasonable  argument,  such  as  might 
appeal  to  any  normal  mind,  and  many  of  the 
ventures  thus  entered  into  proved  to  be  high- 
ly beneficial  to  all  concerned.  These  trans- 
actions discussed  usually  consisted  of  the 
ordinary  business  affairs  incident  to  farming 
in  a  small  way,  such  as  the  buying  and  sell- 
ing of  draft  horses,  cattle,  hogs,  etc.,  and 
the  discussion  of  these  affairs  was  such  as 
might  ordinarily  take  place  in  any  family 
similarly  situated,  and  bear  no  evidence  of 
a  disposition  on  the  part  of  one  to  overreach 
Or  defraud  the  other. 

There  were  very  few  conversations  be- 
tween father  and  daughter  touching  the  con- 
veyance of  the  land.    For  several  years  the 


father  seems  to  have  entertained  the  pur- 
pose of  giving  the  land  to  the  daughter  who 
was  living  with  him,  and  on  several  occa- 
sions he  Informed  Mrs.  Melvln  and  some  of 
their  neighbors  of  his  intentions  in  this  re- 
gard. "Sadie  (Mrs.  Melvln)  has  been  as  good 
to  me  as  if  I  was  a  baby,"  he  said  to  his 
neighbors,  "and  want  her  to  have  the  land." 
A  conveyance  thereof  by  deed,  he  thought, 
would  be  better  than  leaving  It  to  her  by 
will,  because  the  expenses  of  administration 
would  thus  be  avoided.  As  expressed  by 
himself  to  Mrs.  Melvln  the  day  the  deed  was 
executed: 

"I  want  to  get  all  this  closed  end  straighten- 
ed out,  kid,  so  when  I  am  gone  you  will  have 
it  just  as  easy  as  now." 

The  nature  of  the  conversations  between 
father  and  daughter  concerning  the  land  Is 
illustrated  by  the  following  answer  of  Mrs. 
Melvln  to  a  question  propounded  to  her  at 
the  trial: 

"We  were  talking  in  regard  to  maldng  a 
loan  on  the  place.  Father  had  about  a  $400 
loan  and  second  mortgage  on  the  place,  and 
there  was  already  a  loan  of  something  like  $900 
and  the  object  was  to  tiy  to  throw  these  two 
loans  into  one,  and  he  said  he  was  anxious  to 
get  this  loan  through,  because  things  was  tan- 
gled, and  said,  if  anything  was  to  happen  to 
him  by  the  time  the  place  was  divided,  it 
wouldn't  do  no  one  any  good,  and  I  asked  him 
if  he  intended,  as  he  always  had,  that  the  place 
was  to  be  mine,  and  he  said,  'Yes,'  and  he  went 
on  to  tell  of  an  aunt.  He  had -two  sisters  and 
two  brothers  and  was  intestate." 

Such,  in  brief,  is  the  simple  story  of  Mrs. 
Melvin  and  her  father,  as  related  by  them- 
selves, up  to  cji'l  including  the  date  of  the 
deed.  And  the  details  which  supply  the  set- 
ting for  the  family  quarrel  and  go  to  make 
up  this  immense  record,  as  stated  by  the 
friends  and  neighbors  of  the  family  and  the 
other  daughters  of  the  plaintiff,  at  great 
length  and  with  Ingenious  circumstantiality, 
when  analyzed,  do  not  substantially  vary  any 
of  its  material  asi)ects.  In  our  judgment,  the 
verdict  returned  by  the  Jury  was  the  only 
one  that  reasonably  could  have  been  expect- 
ed. If  it  had  been  in  favor  of  the  plaintiff, 
the  trial  court  probably  would  have  set  it 
aside.  In  such  circumstances,  we  would  not 
be  justified  In  reversing  the  judgment  of  the 
court  below  on  the  ground  of  misdirection  of 
the  Jury,  or  the  Improper  admission  or  re- 
jection of  evidence.  Mullen  v.  Thaxton,  24 
Okl.  643,  104  Pac.  359 ;  McAlpln  v.  Hlxon  et 
al.  (not  yet  ofiSdally  reported)  145  Pac.  386 ; 
section  6005,  Rev.  Laws  1910. 

[4,  C]  I7pon  the  remaining  assignment  of 
error  counsel  for  plaintiff  In  error  contend 
that,  this  being  a  suit  in  equity,  it  was  not 
a  proper  case  for  trial  by  jury,  and  the  jury 
should  not  have  been  allowed  to  return  a 
general  verdict.  From  the  record  It  appears 
that  the  parties  treated  the  cause  as  one 
properly  triable  before  a  Jury,  and  that  coun- 
sel for  plaintiff  made  no  objection  to  this 
mode  of  trial  until  the  case  reached  the  Su- 
preme Court.    Assuming  that  counsel  Is  right 
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Id  bis  contention  that  this  was  not  a  proper 
case  for  trial  by  a  jury,  it  is  too  late,  after 
the  case  has  reached  the  Supreme  Court,  to 
make  this  objection.  Dayharsb  t.  Enos,  6 
N.  Y.  531.  The  rule  seems  to  be  that  wheth- 
er a  party  to  a  suit  formerly  cognizable  only 
in  equity  has  a  right  to  insist  upon  a  trial 
by  the  court  or  not,  after  he  has  voluntarily 
accepted  a  trial  by  jury,  he  cannot  after- 
ward insist  upon  haying  the  same  facts  pass- 
ed upon  by  the  court.  The  objection  that 
a  party  had  a  jury  trial  to  which  he  was 
not  entitled  cannot  be  raised  for  the  first 
time  on  appeal.  Danzlger  v.  Metropolitan  El. 
Ry.  Co.,  81  Hun,  5,  30  N.  T.  Supp.  580:  Leg- 
gett  T.  Leggett,  88  N.  C.  108 ;  Weigle  ▼.  Cas- 
cade Fire  &  Marine  Ins.  Co.,  12  Waah.  449, 
41  Pac.  53. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  court  below  must  be 
affirmed.     All  the  Justices  concur. 


(46  Okl.  807)  

PARKER  et  at  v.  LEWIS.     (No.  6032.) 
(Supreme  Court  of  Oklahoma.    March  18,  1915.) 

(8yllo1)u$  hv  the  Court.) 

1.  GUABDIA5  AND  WAXD  ^=38— APPOINTMENT 
OP   GUAEDIAN— JUBISDIOTION. 

The  county  court  alone  has  original  juris- 
diction of  the  appointment  of  guardians  of 
minors. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  Jg  9,  13-18;   Dec  Dig.  <S=s>8.] 

2.  Gdabdian  and  Wabd  «=»13  —  Appoint- 
ment OF  GUABDIAN— APPBAL— JUKISDICTION. 

On  an  appeal  from  the  action  of  the  county 
court  in  appointing  a  guardian,  the  district 
court  acquires  appellate  juriediction  only. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  {{  40-52;    Dea  Dig.  «=»13.] 

3.  GUABDIAN  AND  WABD  «=3l3  —  APPOINT- 
ment of  gxtabdian  —  appeal  —  issues  — 
Amendments. 

In  the  exercise  of  such  jurisdiction,  the 
issues  remain  the  same  as  in  the  county  court, 
and  amendments  which  inject  new  issues  on  ap- 
peal should  not  be  allowed. 

WEd.  Note. — For  other  cases,  see  Guardian  and 
ard,  Ont  Dig.  H  40-52 ;    Dec.  Dig.  <g=>13.] 

4.  Guardian  and  Wabd  iS=3l3— Appointment 
OF  Guabdian — Appeai^^ubisdiction. 

Where,  in  a  contest  in  the  county  court  for 
the  appointment  of  a  guardian  for  a  minor  un- 
der 14  years  of  age,  the  petitioner  and  the 
child's  father,  the  only  living  parent,  appear, 
and  the  latter  asl<s  that  his  father  (the  child's 
paternal  grandfather)  be  appointed,  and  the 
court  appoints  the  former,  from  which  order  an 
appeal  is  taken  to  the  district  court,  where  the 
father  is  permitted  to  file  an  amended  protest 
against  the  stranger's  sppointment,  and  asks 
that  he  be  appointed,  but  in  the  event  the  court 
should  consider  it  for  the  child's  best  interest 
that  his  father  (the  child's  grandfather)  be  ap- 
pointed, the  district  court,  being  without  juris- 
diction to  appoint  a  guardian,  commits  no  error 
in  refusing  to  appoint  the  father. 

[Ed.  Note. — For  other  oases,  see  Guardian  and 
Ward,  Cent.  Dig.  H  40-52;    Dec.  Dig.  <g=>13.] 

5.  Guabdian  and  Ward  €=3l3  —  Appoint- 
ment OF  Guabdian  —  Appeal  —  Issues  — 
Amendment. 

The  father,  having  waived  his  right  to  ap- 
pointment  iu    the  county   court,  could  not  by 


ard 


amendment  in  the  district  court  confer  upon 
the  latter  court  jurisdiction  to  try  issues  not 
before  the  county  court. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  §§  40-52;  Dec  Dig.  «=»13.] 

6.  Appeal  and  Erbob  ®=»1113— Intebmedi- 
ate  Appeal— Trial   Db   Novo— Judgment. 

In  the  trial  of  appeals  from  the  county 
court  in  probate  matters,  while  the  cause  is 
tried  de  novo  in  the  district  court,  the  latter 
court  has  only  the  power  to  render  such  judg- 
ment or  make  such  order  as  the  county  court 
should  have  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4411,  4413,  4414,  4420; 
Dec  Dig.  «=»1113.] 

7.  Guabdian  and  Wabd  «=»10  —  Appoint- 
ment OF  Guabdian— Right— Rklinquish- 
ment. 

Where  •  parent  relinquishes,  in  favor  of 
his  father,  his  preference  right  to  appointment 
as  guardian  of  his  minor  child  under  14  years 
of  age,  and  a  contest  arises  between  such  grand- 
father, on  the  one  hand,  and  a  stranger  acting 
at  the  instance  of  a  relative  of  the  child,  the 
mother  being  dead,  the  grandfather,  under  sec- 
tion 3332,  Rev.  Laws  1910,  being  in  all  respects 
a  suitable  person,  is  entitled  to  be  appointed  the 
child's  guardian. 
,  d.  Note. — For  other  cases,  see  Guardian  and 
ard,  Cent  Dig.  {{  23-33 ;   Dec.  Dig.  <S=3l0.1 

8.  Guabdian  and  Wabd  «=>10  —  Appoint- 
ment or  Guabdian— RiooT—RBQUxerc  or 
Motbeb. 

The  wishes  of  the  deceased  mother,  made 
shortly  before  her  death,  naming  a  relative  as 
the  one  she  desires  to  have  the  possession  of  her 
minor  child,  where  the  child's  father  is  living, 
will  not  authorize  the  appointment  of  a  stran- 
ger as  its  general  guardian,  though  the  child's 
possession  be  given  such  relative. 

W^Ed.  Note.— For  other  cases,  see  Guardian  and 
ard.  Cent  Dig.  S{  23-33 ;    Dec.  Dig.  <8=>10.] 

(Additional  Syllaiut  by  Editorial  Btalf.) 

9.  Appeal  and  Ebbob  «s»897— "Tbial  Dk 
Novo." 

A  "trial  de  novo"  has  a  well-deflned  and 
generally  understood  meaning,  and  does  not  con- 
template the  framing  of  new  and  different  is- 
sues in  the  appellate  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3649-3654;  Dec.  Dig. 
<S=»897. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trial  De  Novo.] 

Error  from  District  Court,  Murray  (boun- 
ty;   R.  McMillan,  Judge. 

W.  N.  Lewis  was  appointed  guardian  of 
Susie  Ann  Parker,  a  minor  under  14  years 
of  age,  and,  from  an  order  of  the  District 
CJourt  affirming  the  decree  of  appointment, 
Joseph  Parker  and  another  bring  error.  Re- 
versed and  remanded. 

John  H.  Casteel  and  Walter  B.  Latimer, 
both  of  Sulphur,  for  plaintiffs  in  error.  E 
W.  Fagan  and  W.  N.  Lewis,  both  of  Davis, 
for  defendant  in  error. 


SHARP,  J.  On  the.  31st  day  of  March, 
1913,  defendant  in  error,  W.  N.  Lewis,  filed  in 
the  county  court  of  Murray  county  his  peti- 
tion, asking  to  be  appointed  the  guardian  of 
Susie  Ann  Parker,  the  four  year  old  daughter 
of  Joseph  Parker  and  Josie  Parker,  deceaseds 
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In  Ills  petition,  Lewis  states  that  he  Is  act- 
ing upon  the  request  of  Mary  Ann  Cobb,  ma- 
ternal grandmother  of  said  minor  child,  and 
David  Shelby,  district  Indian  agent  On 
April  11th  following,  Joseph  Parker  filed  in 
said  court  his  protest  against  the  appoint- 
ment of  Lewis  as  guardian  of  his  minor 
child,  and  asked  therein  that  the  court  ap- 
point his  father,  Jolm  Parker,  the  child's 
gaardian.  A  trial  being  had,  and  all  inter- 
ested parties  being  present,  the  court  ap- 
pointed W.  N.  Lewis  guardian  both  of  the  per- 
son and  estate  of  said  minor,  and  directed 
that  letters  of  guardianship  issue  to  him  up- 
on bis  qualification  according  to  law.  From 
this  order  an  appeal  was  prosecuted  to  the 
district  court,  upon  questions  both  of  law 
and  fact. 

The  case  coming  on  to  be  heard  in  the  dis- 
trict court,  Joseph  Parker  obtained  leave  to 
file  therein  an  amended  protest,  in  which  he 
asked  that  the  court  appoint  him  guardian 
both  of  the  person  and  estate  of  said  minor, 
but  that,  in  the  event  the  court  should  be 
of  the  opinion  that  it  was  to  the  I>est  Inter- 
est of  said  minor  and  her  estate,  the  court  ap- 
point his  father,  John  Parker,  guardian.  The 
decree  of  the  district  court  affirmed  that  of 
the  county,  court,  and  in  addition  ordered 
that  the  custody  of  the  child  be  awarded  to 
its  maternal  grandmother,  Mary  Ann  Cobb. 
From  the  decree  both  John  and  Joseph  Park- 
«r  have  appealed  to  this  court. 

On  the  part  of  plaintiffs  in  error  It  is 
earnestly  Insisted  that  the  district  court  err- 
ed in  not  appointing  Joseph  Parker,  father 
of  Susie  Ann  Parker,  her  guardian,  and  sec- 
tion 6530,  Rev.  Laws  1910,  and  other  sec- 
tions of  the  statutes,  are  relied  upon  as 
grounds  for  reversal.  Counsel  also  dte  tlie 
opinion  of  tMs  court  in  Jamison  v.  Gilbert, 
38  Okl.  751,  135  Paa  343;  47  L.  R.  A.  (N.  8.) 
1133,  and  Popham  v.  Gross,  41  Okl.  629,  137 
Pac.  674,  as  authorities  sustaining'  their  con- 
tention. If  this  contest  were  one  between  the 
father  and  defendant  in  error,  or,  for  that 
matter,  Mary  Ann  Cobb,  the  grandmother, 
under  the  evidence  we  would  have  no  hesitan- 
cy In  following  the  rule  announced  in  Jami- 
son V.  Gilbert;  but,  according  to  the  facts 
shown  by  the  record,  we  are  not  called  upon 
to  determine  such  a  controversy.  Joseph 
Parker  did  not  ask  to  be  appointed  his  child's 
legal  guardian  until  the  case  reached  the  dis- 
trict court  on  appeal,  but  on  the  other  hand, 
while  the  proceedings  were  pending  in  the 
county  court,  expressly  waived  his  right  to 
foch  appointment  The  Issue  before  the  coun- 
ty court  was:  Which  of  the  two,  W.  N. 
Lewis  or  John  Parker,  the  child's  paternal 
grandfather,  should  be  appointed  her  guard- 
ian? 

[1-B]  By  section  12,  art  7,  of  the  Constitu- 
tion, the  county  court,  coextensive  with  the 
coonty,  is  vested  with  original  Jurisdiction 
In  all  probate  matters  (Davis,  County  Judge, 
r.  Camthers,  Dist  Judge,  22  Okl.  327,  97 
Pac.  581),   wliile  by  section  13,  art  7.  the 


county  court  Is  given  the  general  Jurisdiction 
of  a  probate  court  including  power  to  ap- 
point guardians.  By  section  16  of  said  ar- 
ticle, appeals  in  probate  matters  are  to  be 
taken  from  the  Judgments  of  the  county 
court  to  the  district  court  of  the  county, 
where  the  same  shall  be  tried  de  novo  upon 
questions  of  both  law  and  fact  Apache  State 
Bank  v.  Daniels,  32  Okl.  121,  121  Pac.  237, 
40  Ia  B.  A.  (N.  S.)  001,  Ann.  Cas.  1914A, 
620 ;  Welch  v.  Barnett  et  al..  34  OU.  166, 
126  Paa  472;  Barnett,  Guardian,  v.  Black- 
stone  Coal  &  MUllng  Ca,  35  Okl.  724,  131 
Pac.  541;  In  re  Thelmer  et  aL,  40  Okl.  235, 
137  Paa  358.  Section  10,  art  7,  confers  up- 
on the  district  court  such  appellate  Jurisdic- 
tion as  may  be  provided  by  the  Constitution 
or  by  law.  Therefore  the  county  court  alone 
had  ori^nal  Jurisdiction  of  the  guardian- 
ship proceedings;  the  district  court  having 
only  appellate  Jurisdiction  thereof.  The 
amendments  made  In  the  district  court  in- 
jected into  the  case  an  issue  not  before  the 
county  court ;  and,  while  no  objection  there- 
to appears  to  have  been  made^  it  is  urged 
here  that  the  application  for  letters  of  guard- 
ianship of  the  father  not  having  been  be- 
fore the  county  court,  is  not  properly  before 
this  court 

[S]  While  by  section  16,  art  7,  Constitu- 
tion, it  is  provided  that,  on  appeal  to  the  dis- 
trict court  In  probate  matters,  the  cause  shall 
be  tried  de  novo  upon  questions  of  both  law 
and  fact,  we  are  not  to  understand  that  there- 
by new  and  distinct  Issues  may  be  made  for 
the  first  time.  A  trial  de  novo  has  a  well- 
defined  and  generally  understood  meaning, 
and  does  not  contemplate  the  framing  of  new 
and  different  issues  in  the  appellate  court 
In  Ex  parte  Morales  (Tex.  Cr.  App.)  53  S. 
W.  107,  it  was  said  that  a  trial  de  novo  on 
appeal  requires  that  appeals  be  tried  upon 
the  original  papers  and  upon  the  same  is- 
sues as  bad  below,  and  that  the' term  "de 
novo"  meant  "anew,"  "a  second  time,"  cit- 
ing Rap.  &  L.  Dictionary,  8  Am.  &  Effg.  Enc. 
L.  832.  In  this  connection,  in  3  Cya  262, 
referring  to  appeals  from  probate  courts,  the 
rule  is  thus  announced: 

"The  case  is  to  be  tried  in  the  appellate 
court  upon  the  same  issues  that  were  presented 
in  the  lower  court" 

It  must  be  kept  in  mind  that  the  county 
court  was  exercising  original  Jurisdiction, 
while  the  district  court  had  appellate  Juris- 
diction only.  The  expression  "appellate  Ju- 
risdiction" refutes  the  idea  of  Joining  new 
issues  in  a  court  of  such  Jurisdiction.  In  re 
McVay's  Estate,  14  Idaho,  56,  93  Paa  28. 
We  think  it  clear  that  according  to  the  Con- 
stitution, to  the  provisions  of  which  we  have 
already  directed  attention,  as  well  as  under 
the  act  of  June  4,  1908  (Sess.  Laws  1007-08, 
pp.  284,  285),  the  district  court  in  probate 
matters  had  appellate  Jurisdiction  to  retry 
only  the  same  Issues  of  law  and  fact  as  were 
presented  to  the  couqty  court  for  Its  deter- 
mination.   U  by  law  the  Jurisdiction  of  the 
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two  courts  was  conctirrent,  and  thereby  the 
district  court  had  had  original,  as  well  as  ap- 
pellate, Jurisdiction  of  the  appointment  of 
guardians,  then  it  may  be  that  the  amend- 
ment In  such  case  should  have  been  made. 
But  such,  we  have  seen,  is  not  the  law. 

Nor  do  we  think  our  conclusion  Is  affected 
by  either  of  sections  6514,  6515,  6619,  Her. 
Laws  1910,  for  the  question  here  is  not  one  of 
practice  or  procedure,  but  of  Jurisdiction. 
In  fact,  the  second  ot  the  above-numbered 
sections  expressly  provides  that  the  appellate 
court  has  the  same  power  to  decide  the  ques- 
tions of  fact  which  the  county  court  or  judge 
had. 

Discussing  appeals  from  probate  courts, 
the  rule  is  announced  In  3  Gyc.  262,  to  be: 

"On  such  appeals  the  superior  court  tries  the 
case  de  novo  and  renders  such  judKment  or 
makes  such  order  as  the  probate  court  should 
have  rendered  or  made." 

In  Cooper,  Adin'r,  y.  Armstrong,  Quardlan, 
3  Kan.  78,  it  was  held  that  the  district  court, 
on  appeal  from  the  probate  court,  could  prop- 
erly try  nothing  but  wiiat  the  latter  court 
could  try.  There  the  statute  provided  for  a 
trial  de  novo  as  here. 

In  Matter  of  Estate  of  Campan,  48  Mich. 
236,  12  N.  W.  217,  It  was  held  that  in  pro- 
ceedings for  the  confirmation  of  an  adminis- 
trator's sale,  if  appealable  from  the  probate 
to  the  circuit  court,  the  issue  remains  the 
same,  and  no  new  issue  can  be  Introduced  in 
the  circuit  court 

In  Illinois  it  appears  that  the  county  court, 
as  with  us,  has  original  jurisdiction  of  the 
settlement  of  estates.  Appeals  are  prosecut- 
ed from  such  court  to  the  circuit  court, 
where  a  trial  de  novo  is  provided. 

In  Elder  et  al.  v.  Whlttemore,  Adm'r,  61 
111.  App.  662,  the  order  of  the  county  court 
was  a  final  Judgment  of  the  only  court  hav- 
ing original  jurisdiction  of  the  matter,  upon 
all  the  questions  that  plaintiffs  In  error  saw 
fit  to  raise  therein.  In  the  circuit  court  cer- 
tain amendments  were  made,  and  it  was  said 
by  the  Court  of  Appeals,  in  passing  upon  the 
question: 

"But  we  do  not  know  of  any  authority  or 
power  in  the  circuit  court,  purely  appellate,  to 
entertain,  on  appeal,  this  new  and  original  claim 
for  interest  and  profits.  The  trial  of  what  was 
properly  triable  in  that  court  was  de  novo,  but 
a  new  cose  by  amendment  of  or  addition  to  the 
exceptions  filed  in  the  county  court  could  not 
properly  be  made." 

Further  in  the  opinion  it  was  said: 
"This  would  have  been  to  do  indirectly  what 
the  court  had  no  power  to  do  directly — really, 
to  take  original  jurisdiction  in  the  matter  ot 
the  settlement  of  an  estate  of  a  deceased  person, 
and  the  accounts  of  an  administrator,  which  the 
Constitution  gives  to  county  courts  only." 

In  Grider,  Adm'r,  v.  Apperson,  38  Ark.  388, 
it  was  held  that  the  circuit  court,  on  appeal 
from  the  probate  court,  tried  the  case  de 
novo,  and  rendered  such  judgment  or  made 
such  order  as  the  probate  court  should  or 
could  have  made. 

In  Graham  v.  Burch,  47  Minn.  171,  49  N. 
W.  687,  28  Am.  St  Rep.  338.  the  rule  was 


announced  that,  upon  appeal  to  flie  district 
court  from  an  order  granting  or  rinsing  the 
probate  of  a  will,  the  latter  court  exercised 
no  original  jurisdiction,  but  only  appellate 
jurisdiction  to  make  such  determination  as 
the  probate  court  ought  to  have  made. 

In  Mallory's  Appeal,  62  Conn.  218,  25  AtL 
109,  the  detdslon  was  that  the  superior  court, 
on  appeal,  took  the  place  of  the  probate 
court  from  which  the  appeal  was  prosecuted, 
and  could  do  no  more  than  could  liave  been 
done  by  that  court 

It  follows,  from  what  has  been  said,  that 
the  district  court  not  having  jurisdiction  to 
appoint  Joseph  Parker,  guardian,  the  court's 
action  in  refusing  to  do  so  cannot  be  assigned 
as  error  in  this  court. 

[7,  t]  Did  the  court  err  in  making  the  or- 
der of  appointment  that  it  did,  and  in  not  ap- 
pointing the  grandfather  the  child's  guard- 
ian? Lewis  was  in  no  way  related  to  Susie 
Ann  Parker,  wlille  John  Parker  was  her 
paternal  grandfather.  W.  N.  Lewis  is  a 
member  of  the  bar  of  this  court  and,  as  mem- 
bers of  the  court  know,  a  cultured  Chris- 
tian gentleman.  He  reluctantly  undertook  to 
act  as  guardian  of  the  child  at  the  request  of 
Its  grandmother.  The  responsibility  was  not 
one  of  his  own  seeking.  John  Parker,  the 
child's  grandfather,  aU  of  the  testimony 
shows,  Is  a  full-blood  Chickasaw  Indian,  a 
resi)ected  citizen,  and  a  Successful  farmer, 
the  owner  of  several  hundred  acres  of  land, 
and  that  he  and  his  children,  including  Susie 
Ann's  father,  are  regular  church  and  Sunday 
school  attendants.  It  appears  that  in  the 
district  court  the  evidence  brought  out  prin- 
cipally the  question  of  the  fitness  and  com- 
pet^icy  of  the  maternal  grandmother  and 
the  paternal  grandfather  to  have  the  custody 
of,  care  for,  and  look  after  the  child's  inter- 
ests. But  the  true  controversy  Is  not  be- 
tween these  two.  The  county  court  appointed 
Lewis,  and  not  Mary  Ann  Cobb,  the  child's 
guardian,  so  that  the  question  is  not  one  of 
fitness  and  competency  between  two  relatives 
equally  entitled  to  the  child's  custody,  but,  as 
already  seen,  between  a  relative  on  the  one 
hand,  and  a  stranger  on  the  other.  Section 
3332,  Rev.  Laws  1910,  says  that  of  two  per- 
sons equally  entitled  to  the  custody  in  other 
respects,  preference  is  to  be  given  as  follows: 
First,  to  a  parent ;  second,  one  who  v(;as  In- 
dicated by  the  wishes  of  a  deceased  parent; 
third,  to  one  who  already  stands  in  the  posi- 
tion of  trustee  of  a  fund  to  be  applied  to  the 
child's  support;  fourth,  to  a  relative.  What- 
ever right  the  father  had  to  tlie  appointment 
he  has  expressly  relinquished  in  favor  of 
his  father.  At  the  time  Joseph  Parker  liyed 
with  his  father,  Jolin  Parker.  The  evidence 
shows  clearly  that  the  latter  was  well  able 
to  care  for  and  look  after  the  interests  of 
his  grandchild,  and  it  may  not  be  unfair  to 
assume  that  it  was  due  to  this  fact  that  the 
father  executed  the  waiver  of  his  preference 
right  to  guardianship.  Anyway,  as  he  is  not 
asking  to  be  appointed,  the  first  provision  of 
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the  aectlon  la  not  btfore  na  for  constrnctlon. 
As  to  the  second  prorlsion,  there  was  Intro- 
daoed  a  writing  signed  by  Jode  Parker,  de- 
ceased, dated  February  11,  1818,  some  nine 
days  prior  to  her  death.  In  which  she  stated: 

"I  want  my  mother  to  take  my  Uttle  girl 
Snsie  Ann  Parker.  If  my  mother  dies  before 
Uttle  girl  ia  of  age,  I  want  my  brother  Jim 
Alexander  to  take  my  little  girl  and  keep  her 
QDtil  she  ia  of  age." 

But  we  do  not  understand,  and  cannot 
hold,  that  this  proTMon  of  the  statute  gives 
to  a  deceased  parent  the  right  to  designate 
a  guardian  where  the  other  parent  is  liv- 
ing, and  in  exclusion  of  his  rights.  In  re  Al- 
len, 162  CaL  626,  124  Pac.  239.  Such  a  con- 
struction would  give  to  either  parent  the  ab- 
solute right  to  cause  to  be  taken  from  the 
possession  of  the  surrlTlng  parent  the  cus- 
tody and  right  to  guardianship  conferred  by 
other  sections  of  the  statute,  including  sec- 
tions 8331,  6530,  Bev.  Laws  1910.  The  third 
provlsian  of  the  statute  has  no  application 
to  the  facts  before  us.  The  fourth  gives  the 
preference  right  to  a  relative.  Aa  a  matter 
of  right,  therefore,  Lewis  had  no  claim  what- 
ever to  the  child's  custody,  or  to  be  appoint- 
ed its  custodian.  Speaking  of  the  eftect  that 
must  be  given  statutes  such  as  section  3332, 
it  is  said  in  Woemer's  American  Law  of 
Onardlanshlp,  |  32:  That  the  discretion  of 
courts  In  the  appointment  of  guardians  of 
minors  Is  not  to  be  exercised  arbitrarily  or 
capridonsly,  bat  In  conformity  with  fixed 
principles  of  law.  That,  after  the  parents, 
the  next  of  kin  are  preferred  as  guardians  of 
children  under  14,  or  of  children  over  14  who 
do  not  determine  their  guardian  by  their  own 
dioice.  Where  these  preferences  are  indi- 
cated by  statute,  they  cannot  be  disregarded, 
but  for  sufficient  reasons  appearing  to  the 
court  That  the  appointment  of  a  stranger, 
where  a  relative  also  applies,  who  is  not 
shown  to  be  unsuitable,  Is  error  which  will  be 
reversed  on  appeaL 

In  Spaun  v.  Collins,  10  Smedes  &  M.  (Miss.) 
624,  It  was  said  by  Chief  Justice  Sharkey 
that,  when  It  is  manifest  that  the  next  of 
kin  is  in  all  respects  suitable  to  take  the 
management  of  the  person  and  estate  of  the 
orphan,  he  has  a  legal  right  to  be  preferred ; 
and  If  the  probate  court  may,  under  such 
circumstances,  disregard  his  claims,  the  stat- 
ute is  a  dead  letter.  There  the  contest  was 
between  the  uncle  of  the  minors  and  a  stran- 
ger. 

In  Allen  v.  Peete,  26  Miss.  29,  Peete  was 
related  by  marriage  with  the  minors,  but 
bore  to  them  no  relationship  of  blood.  Al- 
len was  the  children's  blood  uncle.  The  stat- 
ute provided  that  preference  should  be  given 
in  all  cases  to  the  natural  guardian  or  next 
of  kin,  and  It  was  held  that  the  uncle  had 
the  prior  right  to  the  guardianship,  unless 
bis  onsuitableness  to  take  charge  of  the  per- 


sona and  estates  of  the  orphans  was  made 
manifest  by  the  proofs  in  the  case.  It  was 
further  said  that  to  hold  otherwise  would  be 
to  render  nugatory  the  provisions  of  the 
statute. 

In  Albert  v.  Perry,  14  N.  J.  Eq.  640,  it  was 
held  that  the  mother,  and  after  the  mother 
the  next  of  kin  d  an  Infant,  was  entitled  to 
be  appointed  guardian  of  a  minor  under  14 
years,  and  such  claim  could  not  be  disregard- 
ed, unless  for  some  satisfactory  reason  ap- 
parent to  the  court 

As  between  an  uncle  and  a  stranger.  In 
Mor^ouse  et  aL  v.  Cooke,  1  Hopk.  Ch.  (S. 
Y.)  226,  it  was  said  that,  other  things  being 
equal,  the  uncle  is  preferred  as  guardian. 

While  the  child,  its  father,  and  grandfa- 
ther, as  well  as  its  maternal  grandmother, 
are  all  full-blood  Indians,  all  are  shown  to  be 
intelligent  and  highly  reputable  dtieens.  It 
appears  that  the  grandmother  Is  very  devoted 
to  the  child,  whose  iKWsesslon  ^he  bad  since 
the  death  of  her  daughter.  The  evidence  es- 
tablishes the  fact  that  she  has  reared  and  ed- 
ucated several  orphan  children;  and,  while 
neither  she  nor  her  present  husband  are  pos- 
sessed of  much  meana,  there  is  no  room  for 
doubt  as  to  her  competency,  so  far  as  fitness 
is  Involved,  to  act  as  guardian  for  her  grand- 
child. However,  we  are  not  called  ojxm  to  de- 
cide the  relative  claims  of  the  grandfather 
and  the  grrandmother  to  the  guardianship  of 
the  minor,  but  Instead  that  of  the  grandfather 
and  a  stranger.  In  deciding  this  question,  we 
are  concluded  by  the  terms  of  the  statute. 
What  we  have  said  is  In  no  wise  In  conflict 
with  the  statute  whldi  directs  that  in  the  ap- 
pointment of  general  guardians,  the  court 
should  be  guided  by  what  appears  to  be  for 
the  best  Interests  of  the  child  in  respect  to 
its  temporal  and  its  mental  and  moral  wel- 
fare, as  announced  in  Brlgman  v.  Cheney,  27 
OkL  610,  112  Pac.  993.  In  that  case  the  con- 
test for  letters  of  guardianship  arose  be- 
tween the  child's  paternal  grandfather  and 
maternal  grandmother,  each  of  whom,  the 
proof  showed,  was  a  proper  person  to  act  as 
guardian.  Nor  is  the  case  of  Zink  v.  Mllner, 
39  OkL  347,  135  Pac.  1,  controlling,  for  the 
reason  that  there  the  controversy  over  the 
custody  of  the  child  arose  between  the  child's 
great-aunt  and  its  father,  and  it  was  held 
that  under  the  statute,  the  latter  was  enti- 
tled to  the  diild's  custody,  notwithstanding 
an  effort  of  the  child's  deceased  mother  to 
give  its  possession  to  her  aunt  We  con- 
clude that  John  Parker  being  the  child's  rel- 
ative, and  a  suitable  person,  was  entitled,  as 
against  the  petitioner,  to  be  appointed  her 
guardian. 

The  Judgments  of  the  lower  courts  are 
therefore  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with 
this  opinion.    All  the  Justices  concur. 


Digitized  by 


Google 


314 


147  PACIFIC  REPORTEB 


(OW. 


(4E  Okl.  742) 

OKLAHOMA  RT.  CO.  t.  MILAM.    (No.  8410.) 

(Supreme  Court  of  Oklahoma.    March  2,  1916.) 

(ByUahu*  hy  the  Court.) 

1.  Trial  ®=3253— Instbdotions  Iorobino  De- 
fense. 

In  an  action  against  a  street  railway  com- 
pany to  recover  damages  for  tbe  death  of  a  per- 
son killed  by  the  railway  company's  car  within 
the  city  limits,  and  wherein  contributory  negli- 
gence on  the  part  of  the  deceased  is  pleaded  as  a 
defense,  and  there  is  evidence  tending  to  sustain 
such  defense,  an  instruction  which  ignores  the 
defense  of  contributory  negligence  and  tells  the 
jury  that  the  operation  of  defendant's  car,  at  a 
rate  of  speed  exceeding  the  city  speed  limit,  is 
negligence  per  se,  and,  if  such  negligence  is  the 
proximate  cause  of  the  injury,  the  defendant  will 
be  liable,  is  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §i  613-^23;   Dec.  Dig.  «=>253.] 

2.  Appeai.  and  Ebbob  «=9l064— Tbial  «=3296 
— iKSTBUcnoNs — Cube  of  Ebbob. 

Such  error  was  not  cured  by  another  in- 
•tniction  which  tells  the  jury,  in  substance,  the 
defendant  will  not  be  liable  if  the  deceased  was 
guilty  of  contributoiy  negligence  in  going  upon 
tbe  defendant's  car  track  in  front  of  the  ap- 
proaching car,  which  struck  him,  unless  the  doc- 
trine of  the  last  clear  chance  applies.  The  two 
instructions  are  confusing,  and  it  is  uncertain 
which  tbe  jury  will  follow,  and  when  the  evi- 
dence is  conflicting,  a  verdict  and  judgment  for 
either  party,  under  such  conflicting  instructions, 
should  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  4219, 4221-4224;  Dec.  Dig. 
«&=>1064;  Trial.  Cent.  Dig.  S|  70&-713,  715, 
716,  718;  Dec.  Dig.  «=»296.] 

3.  Appeal  and  Ebbob  9=31067— Neglioence 

4s>136— CONTBIBUTOBT      NEQUOBNCE— SUB- 

MIS80N  OF  Issues. 

Under  section  6,  art  23  (section  36S,  Wil- 
liams'), Const.,  it  is  the  duty  of  the  trial  court 
to  submit  to  the  jury  the  defense  of  contribu- 
tory negligence  in  every  case  where  it  is  plead- 
ed and  there  is  evidence  tending  in  any  degree 
to  prove  it;  and  failure  to  do  so  is  reversible  er- 
ror. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {"4229;  Deo.  Dig.  «=3l067; 
Negligence,  Cent  Dig.  {§  277-853;  Dec.  Dig. 
«=»136.) 

Kane,  0.  J.,  dissenting. 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;   John  J.  Carney,  Judge. 

Action  by  Maude  Milam,  executrix  of  the 
estate  of  Martin  V.  Milam,  deceased,  against 
the  Oklahoma  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded. 

Shartel,  Keaton  &  Wells,  of  Oklahoma 
City,  for  plaintiff  In  error.  Du  Mars  & 
Vaught,  and  Warren  K.  Snyder,  all  of  Okla- 
homa City,  for  defendant  in  error. 

BROWN,  J.  The  defendants  in  error  com- 
menced this  action  Id  the  district  court  No- 
vember 22,  1909,  to  recover  of  the  plaintiff 
In  error  for  the  death  of  Martin  Y.  Milam, 
who  died  as  the  result  of  injuries  inflicted 
by  one  of  plaintiff  in  error's  street  cars  July 
27,  1909,  and  it  was  alleged  by  plaintiff  be- 
low that  such  death  was  tbe  result  of  negli- 


gence on  tbe  part  of  tbe  ntflway  company's 
employes  and  servants  in  charge  of  said  car. 
Plaintiff  in  error,  defendant  below,  answer- 
ed by  general  denial  and  pleaded  contribu- 
tory negligence  on  the  part  of  deceased  as 
the  proximate  cause  «f  bis  death.  Plaintiff 
replied,  denying  specifically  that  deceased 
was  guilty  of  contributory  negligence  on  his 
part  in  any  manner  contributed  to  bis  death. 
On  these  issues  the  case  went  to  trial  July 
25,  1911,  and  on  July  27th  the  Jury  returned 
a  verdict  in  favor  of  plaintiff  against  the 
defendant  for  $5,000.  The  defendant  in  due 
time  filed  motion  for  new  trial,  which  was 
overruled  by  the  court  and  exceptions  taken, 
and  it  brings  the  case  to  this  court  on  error. 

Plaintiff  in  error  submits  eight  assign- 
ments of  error  for  tbe  consideration  of  this 
court,  wherein  it  Is  alleged  that  tbe  trial 
court  committed  reversible  error  in  overrul- 
ing tbe  motion  for  new  trial  and  in  giving 
certain  instructions  to  tbe  jury  and  in  re- 
fusing to  give  other  instructions  requested 
by  plaintiff  in  error.  The  errors  assigned 
here  were  properly  complained  of  and  brougbt 
to  the  attention  of  the  trial  court  in  plain- 
tiff in  error's  motion  for  new  trial  and  ex- 
ceptions duly  taken  to  tbe  overruling  there- 
of. A  brief  statement  of  tbe  facts  In  the 
case  will  be  of  service  In  determining  wheth- 
er tbe  trial  court  committed  error  in  giving 
the  Jury  certain  instructions  complained  of 
by  plaintiff  in  error. 

On  July  27,  1909,  Martin  Milam,  tbe  de- 
ceased, in  company  with  bis  wife,  tbe  de- 
fendant in  error,  bis  sister-in-law  and  some 
other  relatives,  came  west  on  the  north  side 
of  Twenty-Fifth  street  in  tbe  city  of  Okla- 
homa City,  to  the  Belle  Isle  car  line,  across 
the  tracks  to  the  west  side  of  said  car  Une, 
and  stopped  at  tbe  place  where  passengers 
usually  board  tbe  south-bound  cars;  that  at 
this  point  there  was  a  double-track  line,  all 
south-bound  cars  using  the  west  track  and  all 
north-bound  cars  using  tbe  east  track,  the 
tracks  being  about  10  feet  apart ;  that  a  few 
minutes  after  reaching  Twenty-Fifth  street 
the  deceased  helped  bis  wife  and  sister-in- 
law  and  the  other  members  of  bis  family  on 
tbe  car,  known  as  tbe  Belle  Isle  car,  going 
south ;  that  while  the  Belle  Isle  car  was 
standing  at  Twenty-Fifth  street  tbe  Brltton 
car  approached  from  tbe  south,  on  the  east 
track.  After  the  Belle  Isle  car  started  south 
the  deceased  crossed  tbe  west  track  immedi- 
ately behind  the  Belle  Isle  car  and  started  in 
a  northeasterly  direction  toward  tbe  side- 
walk on  the  north  side  of  Twenty-Fifth 
street,  and  which  was  west  of  both  car  lines 
and  in  the  direction  of  bis  home.  Wblle 
crossing  tbe  east  track  on  Twenty-Fifth 
street  the  Brltton  car  going  north  struck  him 
with  great  force,  resulting  in  bis  death. 

The  testimony  of  W.  W.  Mason,  the  motor- 
man  who  operated  the  car  that  killed  the 
deceased,  is  to  the  effect  that  when  be  first 
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saw  the  deceased  his  car  had  crossed  Twen- 
ty-Foartb  street  and  was  running  about  30 
miles  an  honr,  and  that  at  tbat  speed  it  re- 
qoired  about  a  block  In  wblch  to  stop  It; 
that  wben  he  saw  deceased  he  whistled  at 
him,  and  he  was  then  about  15  feet  from  the 
Brltton  car  track  and  was  walking  toward 
the  track. 

"The  man  walked  slowly,  an  ordinary  eait, 
wasn't  alow,  wasn't  fast,  toward  the  track  I 
was  on,  and  possibly  a  little  bit  to  the  north  un- 
til he  waa  about  the  center  of  the  space  between 
the  two  tracks,  that  is,  the  north  and  south 
bound  tracks,  and  stopped  like  he  was  goinc  to 
wait  for  the  car  to  go  by.  I  bad  already  bbw- 
ed  the  whistle  a  time  or  two  to  him  in  warning 
and  he  stopped  like  other  people,  like  they  were 
going  to  let  the  car  go  by,  and  he  started  again 
then  and  stopped  right  on  the  track  I  was  on. 
Q.  How  many  steps  after  that  from  the  point 
where  you  say  he  stopped  until  he  stepped  on 
your  track?  A.  About  three,  between  two  and 
three  steps.    Q.  When  he  started  again  what  did 

Sill  do?    A.  Applied  the  brakes  to  the  car.     Q. 
ow  far  were  you  fiom  him  when  he  made  the 
second  start?     A.  I  don't  think  over  60  feet." 

Jack  Toung  testified  that  the  Brltton  car, 
after  the  accident,  stopped  between  Twenty- 
Sixth  and  Twenty-Seventh  streets.  Mrs. 
linn  testified  that  the  Brltton  car,  after  the 
accident,  ran  to  Twenty-Seventh  street  be- 
fore It  stopped.  Witness  Sbeeler  testified 
that  he  was  working  on  a  building  near  the 
place  of  the  accident  at  the  time  it  occurred, 
and  further: 

"Q.  At  the  time,  going  back  to  the  place  where 
Ton  saw  Mr.  Milam,  just  tell  the  jury  exactly 
what  Mr.  Milam  did  from  the  time  you  saw  him 
tmtil  the  car  struck  him.  A.  He  just  simply 
started  across  the  track  and  was  walking  across 
the  track  going  east  when  the  car  struck  him. 
Q.  Did  you  see  him  stop?  A.  No,  sir;  I  did 
not  Q.  Did  yon  see  him  all  the  time  from  the 
time  he  started  nntil  .the  time  he  was  struck? 
A.  I  saw  him  [froml  the  time  he  left  the  car 
antil  he  was  struck.  Q.  You  didn't  see  him 
■top?  A.  No,  sir.  Q.  In  what  direction  did  he 
travel  from  the  end  of  the  car?  A.  Well,  he 
was  on  the  southwest  side  of  the  Belle  Isle  car 
line  of  Twenty-Fifth  street,  that  corner,  and 
he  was  going  kinder  northeasterly  direction, 
kinder  cornering  across  there.  Q.  You  mean  he 
was  on  the  sontb  side  of  the  street  on  the  west 
side?  A.  Tes,  sir.  Q.  He  traveled  diagonally 
across  to  the  sidewalk  of  the  north  side  of  Twen- 
ty-Fifth street  and  to  the  east  side  of  the  track? 
A.  Yes,  sir;    toward  the  street  there." 

And  on  cross-examination: 

"Q.  At  what  gait  was  he  going?  A  Seemed 
to  be  stepping  pretty  fast,  seemed  to  be  walkr 
ing  down  tolerably  lost,  an  ordinary  walk.  Q. 
WeM,  an  ordinary  walk?  A.  Yes,  sir;  an  ordi- 
nary walk  like.  Q.  You  did  not  see  Mr.  Milom 
look  up  at  any  time?    A.  No,  sir." 

Witness  Moore  testified.  In  part,  as  fol- 
lows: 

"Q.  Did  he  do  anything  from  the  time  he 
started  nntil  the  car  struck  him?  A.  If  he  did, 
1  never  saw  it,  and  I  was  looking  right  at  him. 
Q.  Did  he  walk  in  a  straight  way  or  hesitate? 
A  Well,  of  course,  I  looked  at  it  endways;  I 
could  not  tell  whether  he  walked  straight  across 
the  tracks  or  angling.  Q.  What  I  want  to  know 
is,  did  he  stop  anywhere?  A.  No,  sir;  he  never 
stopped  at  all,  I  could  safely  swear  that.  Of 
course,  it  all  went  out  of  my  memory  until  this 
fflomiag,'* 


[1,  t]  The  plaintift  in  error  assigns  a  num- 
ber of  errors,  one  of  which  Is  the  giving  of 
instruction  No.  11  as  follows: 

"If  you  find  from  the  evidence  that  a  car  op- 
erated by  defendant's  servants  struck  the  plain- 
tiff's intestate  within  the  corporate  limits  of  the 
city  of  Oklahoma  City,  and  that  at  such  time  the 
car  was  being  operated  at  a  rate  of  speed  ex- 
ceeding that  prescribed  by  the  ordinance  of  said 
city  then  in  force,  within  the  limits  of  the  said 
city,  such  violation  of  the  ordinance  is  in  and  of 
itself  negligence,  and  if  such  negligence  is  the 
proximate  cause  of  the  accident,  the  defendant 
would  be  liable  for  the  resulting  injury." 

Defendant  below  excepted  to  this  instruc- 
tion for  the  reason  tbat  it  Instructs  the  Jury 
they  may  find  a  verdict  for  plaintlfr  on  ac- 
count of  excessive  speed  of  the  car,  if  such 
negligence  is  the  proximate  cause  of  the  ac- 
cident, regardless  of  whether  the  plalntlfTs 
Intestate  was  guilty  of  contributory  negli- 
gence or  not  The  fact  that  the  car  at  the 
time  of  the  accident  was  moving  at  a  rate 
which  exceeded  the  speed  Umit  was  uncon- 
troverted.  The  city  ordinance  was  intro- 
duced in  evidence,  which  stated  the  speed 
limits  within  the  corporate  limits  should  not 
exceed  an  average  of  15  mUes  per  hour, 
while  the  motorman  operating  the  car  wblch 
struck  the  deceased  testified  his  car  was 
running  at  a  rate  of  about  80  miles  per  hour. 
The  only  avenue  of  escape  for  the  defend- 
ant from  liability  was  that  the  Jury  in  their 
nngulded  consideration  should  conclude  the 
rapid  speed  of  the  car  was  not  the  prox- 
imate cause  of  the  accident  It  wlU  be  ob- 
served that  this  instruction  covers  the  entire 
case  and  leaves  only  one  condition  from 
which  the  Jury  may  not  find  for  the  plain- 
tiff, viz.,  that  the  runhlng  of  the  car  faster 
than  the  speed  limit  was  not  the  proximate 
cause  of  the  accident  which  resulted  in  the 
deceased's  death.  The  instruction  gave  no 
definite  definition  of  proximate  cause,  and 
stated  no  facts  wlddi  could  possibly  aid  the 
Jury  in  determining  the  only  issue  left  open 
to  them,  whether  or  not  the  excessive  speed 
at  which  the  car  was  going  was  the  prox- 
imate cause  of  the  accident  Defendant  be- 
low' had  pleaded  contributory  negligence  on 
the  part  Of  the  deceased  as  a  defense  to  the 
action,  but  this  was  In  no  wise  called  to  the 
attention,  of  the  Jury.  In  Basbfleld's  Instruc- 
tions to  Juries,  S  391,  p.  911,  It  Is  said: 

"An  instruction  which  attempts  to  cover  the 
whole  case,  and  authorizes  a  finding  for  one  par- 
ty or  the  other,  according  as  the  jury  may  deter- 
mine certain  facts,  is  erroneous  if  it  omits  any 
material  issue,  and  the  error  is  not  cured  by  an- 
other instruction  separately  submitting  the 
omitted  issue." 

The  doctrine  announced  by  Mr.  Bashfleld 
Is  supported  by  the  following  authoritiea: 

"When  contributory  negligence  is  relied  on  in 
defense  of  an  action  for  wrongful  injury  or  * 
death,  a  hypothetical  instruction,  directing  a 
finding  in  favor  of  plaintiff,  which  omits  any 
reference  to  the  facts  tending  to  establish  con- 
tributory negligence,  and  entirely  ignores  such 
defense.  Is  erroneous,  nor  can  such  error  be 
cured  by  other  instructions  given  in  behalf  of 
either  party."  McVey  v.  St  Clair  Ca,  49  W. 
Va.  4lS,  38  S.  E.  643. 
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"When  contributory  negligence  Is  relied  on  in 
defense  of  an  action  for  wrongful  injury  or 
death,  a  hypothetical  instruction,  directing  a 
finding  in  faror  of  plaintiff,  which  omits  any 
reference  to  the  facts  tending  to  establish  con- 
tributory negligence,  and  entirely  ignores  such 
defense,  is  erroneous.  Nor  can  sncb  error  be 
cured  by  other  instructions  given  in  behalf  of 
either  party."  McCreery,  Adm'i,  t.  Ohio  Biver 
K.  Co.,  43  W.  Va.  110,  27  S.  B.  327. 

"In  an  action  against  a  street  railroad  for  In- 
juries to  one  struck  by  a  car  while  crossing  a 
street,  an  instruction  that  if  defendant's  servant 
did  not  have  the  car  under  control,  and  the  in- 
juries were  caused  by  defendant's  negligence, 
plaintifF  was  entitled  to  recover  was  erroneous 
as  ignoring  the  question  of  contributory  neg- 
ligence." Solomon  t.  N.  Y.  Ry.  Ca,  60  Misc. 
B«p.  657,  99  N.  T.  Supp.  529. 

Defendant  In  error  contends  that,  if  the 
court  committed  error  In  Instruction  No.  11 
by  omitting  to  submit  In  connection  there- 
-wlth  the  defense  of  contributory  negligence, 
such  error  was  cured  by  the  giving  of  in- 
struction No.  17  as  follows: 

"If  you  believe  from  the  evidence  that  plain- 
tiff's husband  failed  in  any  respect  to  use  that 
degree  of  care  which  an  ordinarily  careful  and 
prudent  person  would  have  used  under  the  cir- 
eumsfances,  and  that  had  he  used  such  care  the 
accident  would  not  have  happened,  then  such 
failure  was  contributory  negligence,  and  plaintiff 
herein  cannot  recover  unless  you  further  believe 
from  the  evidence  either  that  before  the  acci- 
dent happened  plaintifrs  husband  ceased  to  be  so 
negligent  at  a  time  when,  by  the  exercise  of  due 
care  on  the  part  of  the  defendant,  the  accident 
could  have  been  avoided,  or  nnless  you  believe 
from  the  evidence  that  the  defendant's  motor- 
man,  after  seeing  the  dangerous  situation  of  the 
deceased  and  realizing  that  an  accident  was 
probable,  knowingly  failed  to  use  some  means 
which  he  had  at  hand  and  could  have  used,  and 
the  use  of  which  would  have  avoided  the  acci- 
dent" 

And  In  support  of  this  contention  counsel 
quotes  from  paragraph  9  of  the  syllabus  in 
the  case  of  Traver  v.  Spokane  Street  Ky. 
Co.,  25  Wash.  225,  65  Pac.  284,  which  reads 
as  follows: 

"An  instmction  that,  if  defendant's  car  was 
running  at  a  prohibited  rate  of  speed,  the  jury 
would  be  justified  in  finding  defendant  guilty 
of  negligence,  and  if  such  negligence  caused  the 
injury  complained  of  the  verdict  should  be  for 
plaintiff,  unless  he  was  guilty  of  contributory 
negligence,  was  not  erroneous,  as  misleading 
the  jury,  when  taken  in  connection  with  other 
instructions  given  that  the  verdict  should  be 
for  defendant,  though  negligent,  if  plaintiff  could 
have  avoided  the  injnry." 

And  In  which  it  was  held  there  was  no  er- 
ror, but  in  the  instruction  quoted  the  ques- 
tion of  contributory  negligence  was  plainly 
and  expressly  called  to  the  attention  of  the 
Jury,  which  was  not  done  in  instruction  No. 
11,  given  to  the  Jury  In  the  trial  of  the  case 
at  bar.  If  in  this  instruction  the  court,  aft- 
er stating  the  facts  upon  which  the  Jury 
might  find  for  the  plalntifF,  had  added,  as  did 
the  Washington  Instruction  "unless  the  de- 
ceased was  guilty  of  contributory  negligence," 
and  thereafter  had  followed  with  Instruction 
No.  17,  there  would  have  been  no  ground  for 
complaint  by  the  defendant  below. 

Instructions  11  and  17,  given  by  the  court 
below,  were  conflicting,  and  were  calculated 


to  confuse,  rather  than  direct,  the  Jury.  In 
Atlantic  Coast  Line  R.  Co.  v.  Caple's  Adm'x, 
110  Va.  614,  66  S.  B.  856,  it  is  held: 

"An  instruction,  in  an  action  for  a  servant's 
death,  which  authorized  recovery  if  defendant 
was  negligent  and  such  negligence  proximately 
caused  his  death,  but  which  omitted  the  ques- 
tion of  contributory  negligence,  which  was 
pleaded,  and  which  the  evidence  tended  to  sup- 
port, was  erroneous.  Error  in  an  instruction 
in  authorizing  a  recovery  if  a  deceased  servant's 
death  was  proximately  caused  by  defendant's 
negligence,  without  mentioning  contributory  neg- 
ligence, which  was  an  Issue,  was  not  cund  by 
an  instruction  given  for  defendant  on  contribu- 
tory negligence,  as  the  instructions  were  con- 
flicting so  that  it  could  not  be  determined  which 
controlled  the  verdict" 

It  Is  also  held  in  Payne  v.  McCormlck 
Harv.  Machine  Ca,  11  OkL  318,  06  Pac.  287, 
quoting  from  paragraph  3  of  the  syllabus,  as 
follows: 

"The  instructions  of  the  court  should  cleariy 
and  intelligently  set  forth  the  law  as  applica- 
ble to  the  issues  and  evidence  submitted,  witli- 
out  being  conflicting,  contradictory,  confusing, 
or  misleading." 

This  was  a  suit  in  replevin  based  on  notes 
and  chattel  mortgage  given  by  Payne  to  the 
Harvesting  Company,  defended  on  the  ground 
that  the  company  agreed  to  keep  the  machine 
up  and  make  it  do  good  woric,  and  that  it 
had  failed  to  do  so.  Chief  Justice  Burford 
of  the  Territorial  Supreme  Court,  11  OkL 
326,  327,  66  Pac.  289,  held  certain  instruc- 
tions given  by  the  court  were  contradictory, 
misleading,  and  prejudicial  to  the  rights  of 
the  defendant  in  that  case.  The  case  reads 
as  follows: 

"The  third  Instruction  was  to  the  effect  that 
if  the  plaintiff,  at  the  time  of  the  execution  of 
the  note  and  mortgage,  in  order  to  induce  the 
defendant  to  sign  the  same,  agreed  that  it  would 
remedy  any  defects  in  the  machine  and  make  it 
do  good  work,  and  that  the  plaintiff  faUed  to 
perform  such  agreement  and  remedy  any  such 
defects,  then  the  plaintiff  could  not  recover. 
This  instruction  was  as  favorable  to  the  de- 
fendant as  the  evidence  would  justify,  and  is 
unobjectionable. 

"The  fourth  instruction  is  open  to  criticism; 
it  is  as  follows:  'If  you  believe  from  the  evi- 
dence that  the  agreement  between  the  plaintiff 
and  defendant  was  that  the  defendant  was  not 
to  keep  the  machine  unless  it  complied  with  all 
the  conditions  of  the  sale,  and  that  the  defend- 
ant was  to  have  the  privilege  of  returning  said 
machine  if  it  did  not  so  comply  with  the  condi- 
tions of  said  sale,  then,  if  the  defendant  was  not 
satisfied  with  the  machine,  it  was  his  duty  to 
return  it  within  a  reasonable  time,  and  if  he 
did  not  do  so,  he  will  be  held  to  have  elected  to 
keep  the  machine  and  pay  for  it  at  the  agreed 
price.'  This  instruction  ignores  the  only  de- 
fense that  was  made  in  the  case,  and  is  con- 
tradictory of  the  law  as  stated  in  instruction 
No.  3.  •  *  *  We  think  this  instruction  was 
calculated  to  mislead  and  confuse  the  jury  and 
was  therefore,  prejudicial  to  the  defendant" 

Counsel  for  plaintiff  in  error  strenuously 
Insist  that  the  court  committed  reversible 
error  in  instruction  Na  10  to  the  Jury,  as 
follows: 

"If  you  believe  from  the  evidence  that  the 
deceased  placed  himself  in  a  daugerons  position, 
yet  if  the  motorman,  or  other  employ^  jn  cliarge 
of  defendant's  car,  saw,  or  by  the  use  of  that 
degree  of  c&re  which  all  the  circumstances  ra- 
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qnind,  could  have  Men,  that  the  aaid.  Milam 
was  in  a  place  of  danger,  or  approaching  a  place 
of  danger,  npon  or  near  the  tracks  of  the  de- 
fendant, and  that  the  aaid  Milam  was  uncon- 
•eiooa  of  the  danger  from  defendant's  approach- 
ing car  and  appeared  not  to  bear  the  sounds  or 
dgnals  of  its  approach  or  see  the  car,  and  that 
thereafter  the  servants  in  charge  of  defendant's 
car  might  have  avoided  the  accident  and  injury 
to  the  deceased  by  the  exercise  of  reasonable 
care,  checking  the  speed  of  said  car  and  getting 
the  same  under  control,  but  that  such  servants 
negligently  failed  to  do  so,  then  such  negligence 
of  defendant's  servants  would  be  deemed  the 
proximate  cause  of  the  injury,  notwithstanding 
Bach  antecedent  negligence  on  the  part  of  the 
deceased." 

Complaint  is  also  made  of  instmctlons  S, 
4,  and  9,  bnt  we  do  not  consider  It  necessa- 
ry to  consider  these  instructions  3,  4,  9,  and 

10,  since  the  case  most  be  reversed  on  preju- 
dicial error  growing  out  of  Instructions  Noe. 
11  and  17. 

[I]  It  la  also  contended  by  defendant  in 
error  that  because  of  paragraph  &  of  the  in- 
BtraGtl<»i8  which  defined  proximate  cause,  it 
was  not  necessary  again  to  tell  the  Jury 
what  ccHistltnted  the  same  in  instruction  No. 

11,  and,  further,  that  the  evidence  In  this 
case  Invoked  the  doctrine  of  "dlscorered  per- 
il" and  "last  clear  chance"  which  entirely 
tiimlnated  the  question  of  contributory  neg- 
ligence, and  that  proper  instructions  were 
given  by  the  court  presenting  the  law  of  this 
doctrine.  But  the  answer  to  this  contention 
Is  that  the  Jury  alone  can  eliminate  the  de- 
fense of  contributory  negligence^  Section  6, 
ait  23  (section  855,  Williams'),  Const  OU., 
piDTldes: 

THie  defense  of  contrlbntory  negligence  or  of 
sssumption  of  risk  shall.  In  all  cases  whatso- 
ever, be  a  question  of  fact,  and  shall,  at  all 
times,  be  left  to  the  Jury." 

Under  this  constitutional  rule  It  Is  the  duty 
of  Oie  trial  court  In  every  case  where  there 
Is  evidence  whldi,  If  true,  tends  In  any  degree 
to  show  contributory  negligence,  to  present 
that  defense  and  issue  to  the  Jury  In  clear 
and  unambiguous  Instructions,  and  failure  to 
do  so  will  be  reversible  error.  The  question 
of  contributory  negligence  was  clearly  an 
issue  under  the  evidence  in  the  trial  below. 

By  Instruction  No.  11  (In  view  of  the  un- 
disputed evidence  as  to  speed  limit)  the  Jury 
are  practically  told  that  at  the  time  the  de- 
ceased was  struck,  the  speed  at  which  the 
car  was  being  operated  constituted  negli- 
gence on  the  part  of  defendant's  servant,  the 
motorman,  and  that  if  such  negligence  was 
the  proximate  cause  of  the  accident,  to  find 
for  the  plaintiff,  without  further  telling  them 
therein  plaintiff  could  not  recover  If  deceas- 
ed was  himself  guUty  of  contributory  negli- 
gence. Held  error,  for  which  the  case  must 
be  reversed. 

It  is  useless  to  consider  the  other  assign- 
ments, since  the  errors,  If  any  therein  com- 
plained of,  will  not  likely  occur  on  another 
trial. 

For  the  errors  above  stated,  the  Judgment 
of  the  trial  court  Is  reversed  and  the  case 


remanded  for  a  new  tilaL    All  the  Justices 
concur,  except 

KANE,  G.  J.  (dissenting).  Z  cannot  concur 
with  my  Brothers  in  the  reversal  of  the  Judg- 
ment rendered  by  the  court  below.  Whilst 
I  have  no  desire  to  be  classed  among  the  "Ju- 
dicial modernists,"  I  am  not  in  favor  of  keep- 
ing the  law  of  to-day  tied  to  the  law  of  a 
hundred  years  ago  after  It  has  been  unleash- 
ed by  the  legislative  department  Section 
6005,  Eev.  Laws  Okl.  1910,  provides: 

"No  Judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state 
in  any  case,  civil  or  criminal,  on  the  ground 
of  misidirectlon  of  the  jury  or  the  improper  ad- 
mission or  rejection  of  evidence,  or  as  to  error 
in  any  matter  of  pleading  or  procedure,  unless, 
in  the  opinion  of  the  court  to  which  application 
is  made,  after  an  examination  of  the  entire  rec- 
ord, it  appears  that  the  error  complained  of 
has  probably  resulted  In  a  miscarriage  of  jus- 
tice, or  constitutes  a  substantial  violation  of  a 
constitutional  or  statutory  right" 

This  statute  Is  entirely  Ignored  In  the  ma- 
jority opinion.  The  Judgment  Is  reversed 
solely  "on  the  ground  of  misdirection  of  the 
Jury,"  but  the  opinion  Is  quite  silent  as  to 
whether  "in  the  oplnlcm  of  the  court  •  •  * 
after  an  examination  of  the  entire  record,  It 
appears  that  the  error  complained  of  has 
probably  resulted  In  a  miscarriage  of  Jus- 
tice, or  constitntes  a  substantial  violation  of 
a  constitutional  or  statutory  right"  In  my 
opinion,  after  an  examination  of  the  entire 
record.  It  does  not  appear  that  the  error 
complained  of  has  probably  resulted  In  a  mis- 
carriage of  Justice,  or  constitutes  a  substan- 
tial violation  of  a  constitutional  or  statutory 
right  Moreover,  by  charge  No.  17  the  Jury 
was  correctiy  Instructed  as  to  the  duty  of 
the  deceased  to  use  that  degree  of  care  which 
an  ordinarily  careful  and  prudent  person 
would  have  used  in  the  circumstances,  and 
the  consequences  of  a  failure  to  exercise  such 
care  upon  the  plaintiff's  right  to  recover.  If 
instruction  No.  11,  upon  which  the  reversal 
is  based,  and  Instruction  No.  17,  defining  con- 
tributory negligence,  and  the  last  clear  chance, 
were  consolidated  into  one  instruction  and 
given  by  the  trial  court,  we  then  would  have 
a  fair,  conservative,  statement  of  the  law 
governing  the  points  Involved,  and  probably 
tile  Judgment  would  not  have  been  reversed. 
In  my  Judgment  appellate  courts  should  not 
be  hypercritical  as  to  the  form  or  style  and 
arrangement  of  instructions  given  by  trisl 
courts.  If  as  a  whole  they  are  reasonably 
clear  and  unambiguous  and  state  the  law 
with  substantial  fairness,  that  Is  all  that 
should  be  required  of  them.  Since  a  very 
early  day  the  rule  In  this  Jurisdiction  has 
been  that: 

"It  is  not  required  that  the  entire  law  of  the 
case  shall  be  stated  in  a  single  instruction,  and 
it  is  therefore  not  Improper  to  state  the  law, 
as  applicable  to  particular  questions,  or  par- 
ticular parts  of  the  case,  in  separate  instruc- 
tions, and  if  there  is  no  conflict  in  the  law  as 
stated  in  different  instructions,  and  all  the  in- 
structions considered  as  a  series  present  the 
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law  applicable  to  the  case  fully  and  accurately, 
U  U  sufficient."  A.,  T.  &  S.  F.  By.  Co.  r. 
Marks,  11  Okl.  82,  65  Pac.  996;  Snyder  v. 
Stribling,  18  Okl.  168,  89  Pac.  222;  Grant  et 
aL  T.  Milam,  20  OkL  672,  95  Pac  424. 


(4S  Okl.  737) 

REEVES  REALTY  CO.  ▼.  BROWN. 

(No.  3985.) 

(Supreme  Court  of  Oklahoma.    March  2, 1915.) 

(SvUaiu*  iv  the  Court.) 

1.  Payment  ®=>21  —  Stipulationb  9=>18  — 
Sufficiency— Check. 

A  stipulation  signed  by  the  parties  to  a 
salt  then  pending  io  court  on  a  motion  for  a 
new  trial,  and  which  stipulation  is  filed  in  said 
suit,  and  In  which  it  is  agreed  that  the  plain- 
tiff -will,  within  a  time  named,  pay  to  the  de- 
fendant a  balance  due  on  a  contract  of  sale, 
otherwise  the  motion  for  a  new  trial  shall  be 
sustained,  where  fairly  entered  into,  relief  up- 
on by  the  parties,  and  acted  upon  by  the  court, 
will  be  enforced;  and  where  plaintiff  fails  to 
make  a  valid  tender  of  the  sum  due  within  the 
time  named  in  the  stipulation,  but,  on  the  other 
hand,  tenders  a  personal  check  drawn  by  a 
third  party,  which  check  is  refused  at  the  time 
on  the  ground  that  the  representative  of  the  de- 
fendant, to  whom  the  check  is  tendered,  is  ?nth- 
out  authority  to  accept  a  check,  it  is  error  for 
the  court  to  conclude  that  a  sufficient  tender 
had  been  made,  and  to  deny  defendant  a  new 
trial. 

(Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  f  86 ;  Dec.  Dig.  <S=:>21 ;  Stipulations, 
Cent.  Dig.  SS  41-54;  Dec.  Dig.  «=9l8.] 

2.  Payuent  <&=»21  —  Sdfficienot  —  Bank 
Check. 

An  offer  of  a  bank  check  for  an  amount 
due  is  not  ordinarily  a  sufficient  tender;  par- 
ticularly is  this  true  where  the  tender  of  the 
check  at  the  time  is  refused  on  the  ground  that 
it  is  not  a  legal  tender. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  {  86 ;  Dec.  Dig.  <8=»21.] 

Error  from  District  Court,  Muskogee  Coun- 
ty;  R.  C.  Allen,  Judge. 

Action  by  Jesse  Brovm  against  the  Beeves 
Realty  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded. 

Irwin  Donovan,  of  Muskogee,  for  plaintiff 
In  error.  Cornelius  J.  Jones,  of  Muskogee, 
for  defendant  In  error. 

SHARP,  J.  Plaintiff's  action  was  one  for 
the  spedfie  performance  of  a  contract  for  the 
conveyance  of  certain  lots  In  the  dty  of  Mus- 
kogee. Issues  being  Joined  by  amended  an- 
swer and  reply  thereto,  said  suit  came  on 
for  bearing  on  the  15th  day  of  November, 
1911,  in  the  absence  of  the  defendant.  After 
the  introduction  of  plaintiff's  evidence,  the 
court  rendered  Judgment  in  plaintiff's  behalf, 
decreeing  that  said  defendant  execute  and  de- 
liver to  said  plaintiff  a  warranty  deed  to  the 
lots  named  in  the  ccmtract  of  sale.  On  No- 
vember 18tb  following,  the  defendant  filed  its 
notion  for  a  new  trial,  to  which  plaintiff  on 
November  22d  filed  a  written  reply.  On  No- 
vember 27th  following,  plaintiff  and  defendant 
entered  into  and  caused  to  be  filed  in  court 


certain  written  stlpulattom,  whereby  it  waa 
agreed  that  plaintiff  was  to  be  given  credit 
for  certain  taxes  and  insurance  paid  on  said 
property,  and  that,  upon  payment  by  plain- 
tiff to  defendant  of  the  balance  d«e  within  30 
days  from  date  with  interest,  the  defendant 
agreed  to  execute  a  warranty  deed  to  said 
plaintiff  to  said  lots,  and  to  pay  the  costs  of 
suit.  It  was  further  agreed  hy  said  written 
stipulation  that.  If  payment  by  plaintiff  was 
not  made  as  therein  set  forth,  the  motion  for 
new  trial  should  be  sustained.  The  amount 
to  be  paid  defendant  by  plaintiff  as  a  result 
of  said  agreement  was  proven  to  be  $67.50. 
On  December  28th  the  defendant  filed  a  mo- 
tion directing  the  court's  attention  to  the 
stipulation  on  file,  and  In  which  It  was  charg- 
ed that  said  plaintiff  had  failed  to  pay  the 
said  sum  of  $67.50  within  the  time  agreed 
upon,  and  asked  that  its  motion  for  a  new 
trial  be  sustained,  both  upon  the  merits  of  its 
original  motion  and  under  the  terms  of  tbe 
stipulation.  On  the  same  day  tbe  [Aalntlfl 
filed  his  motion,  also  calling  attention  to  tbe 
stipulation  of  tbe  parties,  and  stated  that 
within  the  time  stipulated  said  plaintiff  ten- 
dered to  the  attorney  of  defendant  a  check 
for  $67.50,  signed  by  W.  E.  Rowsey,  drawn 
on  the  Oklahoma  State  Bank  of  Muskogee; 
that  said  attorney  was  duly  authorized  in  the 
premises,  and  had  in  his  possession  for  deliv- 
ery the  deed  from  defendant,  but  that,  npon 
said  tender  being  made,  said  attorney  arbi- 
trarily refused  to  accept  the  same  or  to  de- 
liver to  plaintiff  the  defendant's  deed.  Said 
motion  concluded: 

"Plaintiff,  having  complied  with  his  agreement 
in  all  particulars,  now  asks  that  the  court  order 
the  immediate  enforcement  of  tbe  decree  ten- 
dered on  the  15th  day  of  November,  1911." 

In  support  of  the  respective  motions,  evi- 
dence was  beard  as  follows:  G.  J.  Jones  tes- 
tified that  on  or  about  6:30  p.  m.  on  tbe  27tli 
day  of  December,  acting  for  tbe  plaintiff,  be 
tendered  to  defendant's  attorney,  Irwin  Don- 
ovan, the  Rowsey  check,  which  Donovan  re- 
fused to  accept;  and  tbe  further  statement 
was  made  by  Mr.  Jones  that  he  continued  and 
renewed  his  offer  or  tender  of  tbe  check.  Mr. 
Jones  also  admitted  that,  when  tbe  check  was 
tendered  Donovan,  he  was  advised  by  the  lat- 
ter that  he  had  no  authority  to  receive  a 
check.  Donovan's  testimony  was  that  Jones 
tendered  blm  a  check  as  stated,  and  that  he 
advised  blm  be  bad  no  authority  to  receive 
a  check,  but  would  accept  tbe  money  or  a 
legal  tender  at  any  time  until  7:46  that  night, 
if  Mr.  Jones  would  assure  him  that  be  would 
return  during  tbe  evening  with  the  money; 
that  be  bad  the  deed  In  his  pocket  ready  to 
deliver  upon  receipt  of  the  money.  As  a  re- 
sult of  tbe  hearing  on  the  motion,  the  court 
found  as  follows: 

"And  the  court,  having  heard  the  evidence  in- 
troduced on  the  part  of  plaintiff  and  on  the 
part  of  defendant,  doth  find  that  plaintiff  fully 
complied  with  the  terms  of  the  stipulation,  filed 
in  this  cause,  by  making  sufficient  tender  of  the 
sum  of  $67.50,  which  tbe  court  finds  was  the 
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amount  agreed  npon  by  the  parties  as  the  sum 
to  be  paid  under  the  terms  of  said  stipulation, 
and  the  further  tender  in  open  court,  on  the 
hearing  of  said  motions,  which  said  tender  is  a 
continuing  one  in  the  office  of  the  district  cleric, 
and  it  appearing  to  the  court  that  under  the 
terms  of  said  stipulation  plaintiff,  upon  the 
performance  by  him  of  his  part  thereof,  became 
entitled  to  have  immediate  performance  of  the 
judgment  of  the  court." 

Defendant's  motions  were  thereupon  over- 
mled,  nnd  the  case  is  brought  to  this  court 
for  review. 

[1]  The  binding  effect  of  the  stipulation  of 
NoTemt>er  27th  is  not  attacked  by  either  par- 
ty; in  fact,  each  rely  upon  the  alleged  failure 
of  the  other  to  keep  and  observe  its  terms. 
Not  only  the  parties,  but  the  court  as  well, 
acted  in  pursuance  of  the  respective  under- 
takings, as  set  forth  in  the  stipulation.  Par- 
ties by  th^r  stipulations  may  in  many  ways 
make  the  law  for  any  legal  proceedings  to 
whldi  they  are  parties,  which  not  only  bind 
tb«a,  but  which  the  courts  are  bound  to  en- 
force. New  York,  L.  &  W.  K.  Co.,  03  N.  T. 
386;  Dnbuc  t.  Lazell  et  al.,  182  N.  7.  486, 
75  N.  E.  401.  Courts,  without  exception,  hold 
that  agreements  of  the  character  under  re- 
view, made  in  dvil  cases,  are  not  contrary  to 
public  policy,  and  will  be  enforced.  Lundon 
V.  Waddick,  98  Iowa,  478,  67  N.  W.  388; 
Keys  V.  Warner  et  al.,  45  Cal.  60. 

[2]  The  court  having  denied  the  defend- 
ant's motion  for  a  new  trial,  not  upon  the 
grounds  assigned  in  the  original  motion,  but 
for  the  reason  that  plaintiff  had  complied 
with  bis  part  of  the  stipulation  by  making 
sufficient  tender  of  the  amount  due  within 
the  time  fixed,  it  is  necessary  only  to  deter- 
mine whether  a  valid  tender  in  effect  was 
made.  The  stipulation  nowhere  provided 
that  payment  might  be  made  by  check,  but 
only  that  payment  of  the  balance  due  should 
be  made  by  plaintiff.  When  the  dieck  was 
tendered  defendant's  attorney,  objection  to 
the  sufficiency  of  said  tender  was  made  on 
the  ground  that  he  was  without  authority  to 
receive  a  checlc,  but  would  accept  money  or 
legal  tender.  As  a  general  rule  a  check  is  not 
■ufficient  to  constitute  a  valid  tender.  Gunby 
V.  Ingram  et  ux.,  57  Wash.  97,  106  Pac.  495, 
36  U  R.  A.  (N.  S.)  232,  and  note ;  Chappie  v. 
Kansas  Vitrified  Brick  Co.,  70  Kan.  723,  79 
Pac.  666;  Main  Street  Bank  v.  Planters'  Xat. 
Bank  of  Richmond,  81  S.  E.  24;  Collier  v. 
White,  67  Miss.  133,  6  South.  618 ;  Townsend 
V.  Swallow  et  al.,  91  Neb.  564,  136  N.  W.  731. 
There  being  no  waiver  on  the  part  of  the  de- 
fendant of  its  right  to  insist  upon  a  valid 
tender,  it  was  error  for  the  trial  court  to  con- 
clude that  a  sufficient  tender  of  the  balance 
agreed  upon  was  made  within  the  meaning  of 
the  stipulation  of  the  parties. 

Subsequent  to  the  original  Judgment,  the 
plaintiff  by  his  solemn  agreement  admitted 
that  there  was  a  balance  due  the  defendant, 
which  should  be  paid  It  before  be  was  en- 
titled to  a  deed.  Notwithstanding  this  ad- 
mission, and  the  failure  to  pay  said  siim  ac- 


cording to  his  agreement,  the  court  ordered 
and  directed  the  issuance  of  the  deed.  As  we 
have  already  seen,  there  being  nothing  iu  lh(> 
stipulation  to  the  contrary,  and  no  waiver  by 
defendant,  the  latter  was  entitled  to  the  pay- 
ment of  the  money  due  it  by  plaintiff,  within 
the  time  fixed  by  the  parties. 

The  Judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial.  All 
the  Justices  concur. 


(45  Okl.  819) 

In  re  FRENCH'S  ESTATE. 

CARSON  V.  FRENCH  et  aL 

(No.  4007.) 

(Supreme  Court  of  Oklahoma.    March  16, 1915.) 

(ayUabu$  by  the  Court.) 

1.  iMniANs  ®=20— StniPLUs  AixomxifT— Ju- 
dicial Sauu 

Under  section  14  of  the  Cherokee  Agree- 
ment of  July  1,  1902,  ratified  August  7,  1902 
(32  Stat  at  L.  716,  c.  1376),  the  surplus  allot- 
ment of  a  Cherokee  freedman  could  not  be  sold 
on  petition  of  a  jud^ent  creditor,  filed  in  the 
county  court  having  jurisdiction  of  the  adminis- 
tration proceedings  on  the  estate  of  the  deceased 
allottee,  in  satisfaction  of  said  Judgment,  where 
the  indebtedness,  which  merged  into  the  Judg- 
ment, was  not  secured  by  said  allotted  lands, 
and  was  created  by  the  allottee  during  the  firet- 
year  restricted  period  named  in  said  section, 
though  after  the  passage  of  the  act  of  April  21, 
1904  (33  Stat  at  U  189,  c.  1402). 

[Ed.  Note.— For  other  cases,  see  Indians. 
Cent  Dig.  {  53;   Dec.  Dig.  <S=>20.] 

2.  IrDIANS     «=»20— AlI.OTMENTS    —    SAI.K    TO 

SA-Jwrr  Debts— Opekation  or  Statute. 
That  part  of  section  14  of  the  act  of  July  1, 
1002,    providing    that    all    "lands    allotted    to 

*  *     *      citizens   shall   not   in   any    manner 

*  *  *  be  incumbered,  taken,  or  sold  to  secure 
or  satisfy  any  debt  or  obligation,  *  *  *  be- 
fore the  expiration  of  five  yenrs  from  the  date  of 
the  ratification  of  this  act,"  is  unaffectod  by  the 
passage  of  the  act  of  April  21,  1004.  The  fore- 
going provision  of  the  former  act  is  in  eSect  an 
exemption  law,  while  the  latter  act  only  pur- 
porto  to  remove  restriction  on  alienntion. 

[Ed.  Note. — For  other  casps,  see  Intliam, 
Cent  Dig.  $  53;    Dec.  Dig.  <&=>-J0.] 

3.  Indians  ^=20— Allotments— Alienation 
—Operation  op  Statcte. 

Section  1  of  the  act  of  April  21,  1904  (83 
Stat  at  I/.  180,  c.  1402),  providing  that 
."  •  ♦  •  all  restrictions  upon  the  alienation" 
of  lands  "of  all  »  *  *  allottees"  of  either 
of  the  Five  Civilized  Tribes  of  Indians  who  are 
not  of  Indian  blood,  "except  minors,"  ore  "ex- 
cept   as     to     homesteads,"     hereby     "removed, 

*  *  *  "  should  be  construed  to  authorize  vol- 
untary alienations  only,  as  distinguished  from 
involuntary  or  enforced  incumbrances,  sales,  or 
takings,  such  as  are  referred  to  iu  the  first  part 
of  section  14  of  the  above  act 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  {  53;  Dec.  Dig.  <S=>20.] 

Error  from  District  Court,  Nowata  Coun- 
ty ;  T.  li.  Brown,  Judge. 

A  petition  for  the  sale  of  a  part  of  the 
allotment  of  David   French,   deceased,   was 
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filed  In  county  court  by  Thomas  Carson,  de- 
ceased. Protests  of  Wash  French,  adminis- 
trator of  the  estate  of  David  French,  de- 
ceased, and  others,  against  the  gn^ntlng  of 
the  order  of  sale,  were  sustained  by  both  the 
county  court  and  the  district  court  on  ap- 
peal, and  petitioner  brings  error.    Affirmed. 

J.  B.  Bennett  and  Glass  &  Weaver,  all  of 
Nowata,  for  plalntlfF  in  error.  W.  D. 
Humphrey,  of  Nowata,  for  defendants  in  er- 
ror. 

SHARP,  J.  The  one  question  necessary  to 
a  determination  of  the  questtons  presented 
by  this  appeal  Is:  Can  the  surplus  allotment 
of  a  Cherokee  freedman  be  subjected  to  a 
judicial  sale  for  a  debt  contracted  by  the 
allottee  before  the  expiration  of  five  years 
from  the  date  of  the  ratification  of  the  Cher- 
okee Agreement  (32  Stat  at  L.  716),  and  aft- 
er the  passage  of  the  Act  of  Congress  of 
April  21,  1904  (33  ^tat  at  L.  189). 

On  or  about  the  20th  day  of  September, 
1907,  David  French  died,  leaving  surviving 
him'  his  two  adult  sons,  Wasb  and  Ell. 
These  sons  thereafter  sold  to  the  protestants, 
J.  A.  Wettack  and  J.  W.  Uncapher,  the  lands 
inherited  by  fhem  from  the  estate  of  their 
father.  Upon  petition  for  the  sale  of  said 
lands  being  filed  In  the  county  court  by  the 
plaintiff  In  error  herein,  both  the  administra- 
tor and  the  purchasers  filed  their  respective 
protests  against  the  granting  of  the  order 
of  sale,  which  were  sustained  both  by  the 
county  court  and  by  the  district  court  on 
appeaL  The  lands  being  a  part  of  the  allot- 
ment of  said  David  French,  deceased,  during 
life  a  Cherokee  freedoun,  their  alienation  Is 
controlled  by  the  provisions  of  the  Cherokee 
Agreement,  approved  July  1,  1902,  and  rati- 
fied by  the  Cherokee  Nation  August  7th 
thereafter.  Section  14  of  said  act  1b  as  fol- 
lows: 

"Lands  allotted  to  *  *  *  citfasens  shall  not 
in  any  manner  whatever  or  at  any  time  be  in- 
cumbered, taken,  or  sold  to  secure  or  satisfy  any 
debt  or  obligation,  or  be  alienated  by  the  allot- 
tee or  his  heirs,  before  the  expiration  of  five 
years  from  the  date  of  the  ratification  of  this 
act" 

(1]  On  the  part  of  plaintiff  in  error,  it  is 
insisted  that  David  French,  being  an  adult 
allottee  of  the  Cherokee  Nation,  not  of  In- 
dian blood,  and  the  land  sought  to  be  sold  not 
involving  the  homestead,  all  restrictions 
thereon  were  removed  by  the  act  of  April  21, 
1904.  We  do  not  think  so,  and  for  two  rea- 
sons. The  first  paragraph  of  section  16  of 
the  Creek  Supplemental  Agreement  (Act  June 
30,  1902,  c.  1323,  32  Stat  503)  is  very  similar 
to  section  14  of  the  Cherokee  Agreement 
That  part  of  section  16,  Creek  Agreement  re- 
ferred to,  is  as  follows: 

"Lands  allotted  to  citizens  shall  not  in  any 
manner  whatever  or  at  any  time  be  incumbered, 
taken,  or  sold  to  secure  or  satisfy  any  debt  or 
obligation  nor  be  alienated  by  the  allottee  or 
his  heirs  before  the  expiration  of  five  years  from 
the  date  of  the  approval  of  this  supplemental 


agreement  except  with  tibe  approval  of  the  Sec- 
retary of  the  Interior." 

Section  14,  Cherokee  Agreement,  we  have 
already  set  out  It  will  be  noticed  that  the 
former,  or  Cherokee  Agreement,  prohibits 
alienation  before  the  expiration  of  five  years 
from  the  date  of  the  ratification  of  this  act, 
while  the  latter,  or  Creek  Agreement,  pro- 
hibits alienation  before  the  eviration  ot  five 
years  from  the  date  of  the  approval  of  this 
supplemental  agreement,  except  with  the  ap- 
proval of  the  Secretary  of  the  Interior. 

[2]  Construing  the  provision  of  the  Creek 
Agreement  this  court,  in  Western  Invest- 
ment Co.  V.  Klstler,  22  OkL  222,  97  Pac  688, 
called  attention  that,  by  the  first  clause  of 
section  16,  Congress  intended  to  protect  the 
lands  allotted  to  citizens  of  tbe  Creek  Na- 
tion against  involontary  incumbrance  or 
forced  sales  of  any  kind  to  secure  or  satisfy 
any  debt  or  obligation  for  a  period  of  five 
years,  unless  the  Secretary  of  the  Interior 
approved  such  involuntary  incumbrance,  sale, 
or  taking.  It  was  there  said  that  this  part 
of  the  provision  was  not  a  restriction  njiion 
the  allottee  or  his  heirs,  but  was  in  effect  an 
exempti(»  law  to  protect  his  surplus  allotted 
lands  from  forced  sale  for  the  period  of  five 
years  to  satisfy  any  debt  or  obligation  incur- 
red while  the  exemption  was  in  operation. 
That,  by  the  first  paragraph  or  subdivision 
of  section  16,  reference  was  had  to  forced  in- 
cumbrance, sales,  or  takings  to  secure  or  8at> 
isfy  any  debt,  and  the  second  to  voluntary 
alienation  by  the  allottee  or  Ms  heirs.  The 
opinion  further  holds  that  the  removal  of 
restrictions  upon  voluntary  alienation  by  the 
allottee  or  his  heirs  (in  that  case  by  act  of 
the  Secretary  of  the  Interior)  did  not  sub- 
Ject  the  land  to  the  involuntary  inciunbranc- 
es,  sales,  or  takings  contemplated  by  the 
first  clause.  What  was  there  said  with  re- 
gard to  the  Creek  Agreement  may  with  equal 
force  be  said  of  section  14  of  the  Cherokee 
Agreement,  they  are  so  near  alike.  In  fact, 
the  rule  above  announced  was  applied  in 
French,  Adm'r  v.  Washington  et  aL,  36  OkL 
559,  128  Pac.  1079,  where  it  was  held  that 
the  allotment  of  a  citizen  of  the  Cherokee 
Nation  or  tribe  of  Indians  was  not  subject  to 
involuntary  sale  for  the  payment  of  debts 
contracted  by  the  allottee  before  the  expira- 
tion of  five  years  after  the  date  of  ratifica- 
tion of  the  Cherokee  Agreement  of  July  1, 
1902.  In  that  case  it  was  observed  by.  the 
court: 

"In  so  far  as  the  question  here  involved  is  con- 
cerned, this  provision  (section  16)  is  identical  in 
meaning  with  section  14  of  the  Cherokee  Agree- 
ment and  what  the  court  said  in  the  Kistler 
Case  is  entirely  applicable  and  controlling  in 
this  case." 

In  the  Kistler  Case  the  allottee  was  a 
Creek  Indian  by  blood,  in  the  Washington 
Case  a  full-blood  Delaware  citizen  of  the 
Cherokee  Nation,  while  in  the  instant  case 
the  allottee  is  a  Cherokee  freedman.  Being 
a  freedman,  it  is  contended  that  the  act  of 
April  21,  1904,  removing  all  restrictions  up- 
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on  tbe  alienation  of  lands  of  all  allottees 
of  eitber  of  the  Five  Civilized  Tribes  of 
Indians,  not  of  Indian  blood,  except  minors, 
and  except  as  to  homesteads,  in  effect  work- 
ed a  rei>eal  of  section  14,  and  that  although 
tberetofore  the  lands  were  not  subject  to  en- 
forced alienation  for  a  debt  contracted  while 
tbe  restrictions  were  in  force,  yet  the  re- 
strictions haying  been  removed  by  tbe  latter 
act,  and  tbe  debt  upon  which  the  Judgment 
was  based  having  been  incurred  subsequent 
thereto,  the  surplus  allotment  of  David 
French,  deceased,  was  liable  as  though  It  was 
the  property  of  another  than  an  allottee  of 
the  Five  Civilized  Tribes.  However,  it  must 
be  borne  in  mtnd,  according  to  the  rule  an- 
nounced In  the  Elstler  Case,  and  followed  in 
the  Washington  Case,  that  the  former  part 
of  section  16  of  the  Creek  Agreement  was  not 
a  restriction  upon  the  allottee  or  his  heirs, 
bnt  was  In  effect  an  exemption  law,  to  pro- 
tect the  allottee's  surplus  lands  from  forced 
sale  for  the  period  of  five  years,  to  satisfy  a 
debt  or  obligation  incurred  while  the  exemp- 
tion was  In  operation.  The  act  of  April  21, 
1904,  only  removed  restrictions  upon  aUeiua- 
tlon  of  certain  lands  of  allottees  of  the  class 
therein  named,  and  in  no  wise  attempted  to 
affect  or  Impair  tbe  rights  of  allottees  to  the 
exemptions  named  in  the  first  paragraph  of 
lection  14  of  tbe  Cherokee  Agreement  It 
simply  shortened  tbe  period  at  which  certain 
dasses  of  allottees  might  voluntarily  alienate 
their  surplus  allotted  lands. 

[3]  An  additional  reason  that  supports  our 
conclusion  is  this:  The  act  of  April  21, 1904, 
should  be  construed  so  as  to  Include  volun- 
tary alienations  only.  We  cannot  believe 
that  by  the  passage  of  the  latter  act,  within 
less  than  two  years  of  both  the  passage  and 
tatiflcatlon  of  tbe  Cherokee  Agreement,  in 
Tiew  of  the  well-known  policy  of  Congress 
In  its  dealings  with  Indian  tribes,  the  inten- 
tioo  was  to  permit  the  enforced  sale  of  al- 
lotted lands,  even  though  it  gave  its  consent 
to  tbetr  alienation.  To  permit  tbe  allottee 
Tolnntarlly  to  dlsiwse  of  a  portion  of  his 
surplus  allotment  Is  one  thing;  to  permit 
bis  creditors  by  process  of  law  to  take  from 
him  the  title  thereto,  in  satisfaction  of  an 
antecedent  indebtedness,  Is  another  and  quite 
different  proposition.  The  act  of  April  21, 
1904,  permitted  alienation  (TJiraves  et  al.  v. 
Greenlees,  42  Okl.  764,  142  Pac.  1021),  and 
anthorized  the  giving  of  a  mortgage  (Land- 
mm  V.  Graham,  22  Okl.  458,  98  Pac.  432), 
thus  enabling  th'e  allottee  to  borrow  money 
with  which  to  improve  his  homestead  or  sur- 
plus lands.  It  gave  him  a  means  by  which 
he  could  better  his  opportunity  in  life  or.  If 
desired,  sell  a  part  of  his  allotted  lands.  It 
furnished  him  a  limited  basis  of  credit 
This,  we  believe,  was  the  true  intention  of 
Congress,  for  in  the  enactment  of  this  stat- 
ute Congress  acted  in  behalf  of  and  as  guard- 
ian of  a  dependent  people,  and  not  Id  the  in- 
terest of  their  creditors.  Such  is  the  fixed 
policy  of  the  federal  government  in  leglslat- 
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Ing  for, its  wards,  as  recognized  by  many  de- 
cisions of  the  highest  courts.  MuUen  v.  Sim- 
mons et  al.,  234  IT.  S.  192,  S4  Sup.  Ct  857,  58 
L.  Ed.  1274;  Starr  v.  Long  Jim,  227  V.  S. 
613,  33  Sup.  Ct  868,  57  L.  Ed,  670,  676.  In 
Be  Davis'  Estate,  32  Okl.  209,  122  Pac.  646, 
we  held  that  the  allotted  lands  of  a  deceased 
Choctaw  freedman  were  not  liable  for  any 
debt  or  obligation  of  any  character,  contract- 
ed prior  to  the  time  at  which  such  allotment 
was  alienable,  and  that  tbe  same  could  not  be 
ordered  sold  by  the  county  court  for  such 
purpose.  In  Redwine  et  al.  v.  Ansley  et  aL, 
32  OkL  317,  122  Pac.  679,  construing  section 
29  of  the  act  of  June  28,  1898  (30  Stat  at  L. 
496,  c.  617),  and  section  15  of  the  act  of  July 
1,  1902  <32  Stat,  at  L.  641,  c.  1362),  it  was 
held  that  when  the  allotted  land  became 
alienable  and  title  passed.  It  passed  free 
from  any  debts  or  Incumbrances  contracted 
prior  to  the  time  it  became  alienable;  that 
the  allotments  could  not  be  Incumbered  in 
any  manner  by  any  kind  of  debt  or  contract 
until  after  th^  became  alienable  under  tbe 
treaty;  and  that  it  was  evidently  tbe  inten- 
tion of  both  parties  to  tbe  agreement  to  make 
tbe  allottee  absolutely  secure  in  his  title  to 
tbe  allotment  and  to  provide  against  the  sub- 
jection of  the  same  to  the  satisfaction  of 
any  kind  of  debt  or  contract  made  before  the 
land  became  alienable.  In  Nellson  v.  Al- 
berty,  36  Okl.  490,  129  Paa  847,  It  was  said 
that  under  tbe  provisions  of  paragraph  7  of 
section  2  of  tbe  act  of  June  28,  1906  (34 
Stat  at  L.  640,  c  3672),  adult  members  of 
the  Osage  Tribe,  to  whom  certificates  of 
competency  were  Issued  by  tbe  Secretary  of 
tbe  Interior,  could  sell  and  convey,  mortgage 
and  dispose  of,  their  surplus  allotted  lands 
(excepting  oil,  gas,  coal,  or  other  minerals 
covered  by  said  lands),  but  that  the  foregoing 
provision  of  tbe  act  applied  only  to  volun- 
tary conveyances  by  tbe  allottee,  such  as 
were  effected  by  the  personal  will  of  the  own- 
er, and  not  to  tbe  creation  of  liens  or  trans- 
missions of  title  by  operation  of  law.  See, 
also.  Love  v.  Pamplln  (C.  C.)  21  Fed.  755, 
opinion  by  Justice  Matthews,  at  Circuit  con- 
curred in  by  Hammond,  J. 

Our  views  find  support  in  Bledsoe's  Indian 
Land  Laws,  where,  at  section  70b  (2d  Ed.), 
it  is  said  that  section  14  is  in  tbe  nature  o.' 
an  exemption  rather  than  a  restriction  upoii 
alienation ;  that  the  provision  is  one  designed 
to  protect  members  of  the  tribe  against  tbelt 
own  Improvidences,  and  directs  attention  to 
the  fact  that  similar  provisions  have  received 
liberal  interpretation  to  that  end. 

The  indebtedness  upon  which  the  Judgment 
was  predicated  having  been  contracted  with- 
in the  five-year  period  named  in  section  14  of 
the  allotment  act  of  July  1,  1902,  though 
after  the  passage  of  the  act  of  April  21, 
1904,  tbe  lands  allotted  to  the  Judgment 
debtor  could  not  be  sold  in  satisfaction  of  a 
Judgment  obtained  on  said  indebtedness. 
Tbe  other  questions  presented  upon  tbe  rec- 
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ord,  lo  vtew  of  onr  opnclosion,  need  not  be 
considered. 

The  judgment  of  the  trial  court  Is  afiSrin- 
ed.    All  the  Jastices  concur. 

(i6  Okl.  725) 

BOARD  OF  COM'RS  OF  GRANT  COUNTY 

V.  ERNEST.     (No.  3994.) 
(Supreme  Court  of  Oklahoma.    March  2,  1916.) 

(BpUahu*  hv  tft«  Court.) 

1.  Clerks  of  Courts  €=3l2— CouPENSATioif 
OF  District  Clerks— Statutes. 

Section  13  of  the  Organic  Act  (WUson'a 
Rev.  &  Ann.  St.  1903,  j  73)  and  chapter  16, 
title  "Judiciary,"  {  833,  Rev.  Stat  U.  S.  (U.  S. 
Comp.  St.  1901,  p.  642),  relating  to  the  fees  and 
compensation  of  the  clerks  of  the  district  courts 
of  the  territory  of  Oklahoma,  are  inconsistent 
with  and  repugnant  to  the  schedule  to  Constitu- 
tion (article  25,  i  2),  as  well  as  locally  inappli- 
cable, hence  were  not  put  in  force  in  the  state. 
[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent.  Dig.  {  34;  Dec.  Dig.  iS=>12.] 

2.  Clerks  of  Courts  €=>19— Coicpensation 
OF  District  Clerk— Allowancb  bt  Couw- 
Tt   CouMissioNKRs— VALiorrT. 

During  the  year  1909,  the  board  of  county 
commissioners  of  Grant  county  allowed  the  de- 
fendant in  error,  who  was  at  the  time  clerk  of 
the  district  court  of  said  county,  a  fee  or  charge 
of  $5  per  day  for  attendance  upon  the  court 
during  its  sessions  held  in  the  months  of  Octo- 
ber, 1908,  and  June,  1909.  Held,  that  there 
being  no  statute  authorizing  such  charge,  and 
the  board,  not  having  the  inherent  right  to  fix 
fees  or  charges  of  public  officers,  was  without 
jurisdiction  in  the  premises,  and  its  action  was 
therefore  void. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Conrta.  Cent  Dig.  {{  44,  45;  Dec.  Dig.  «8=19.] 

8.  Officers  ^=»98  —  Payment  or  Illeoal 

Claim— Right  to  Rboovkr. 

Where  a  board  of  county  commissioners 
fixes  and  subsequently  allows  to  a  public  officer 
a  fee  not  authorized  by  law,  an  action  to  re- 
cover the  amount  so  paid  thereunder  will  lie 
by  the  proper  authorities,  notwithstanding  the 
fact  that  no  appeal  was  taken  from  the  action 
of  the  board  of  commissioners. 

[EM.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  a  148-151;  Dec.  Dig.  «=>98.] 

Error  from  District  Court,  Grant  County; 
James  W.  Steen,  Judge. 

Action  by  the  Board  of  County  Commis- 
sioners of  Grant  County  against  C.  N.  Ernest 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Reversed  and  remanded,  with  direc- 
tions. 

Emery  H.  Breeden,  of  Medford,  for  plain- 
tiff in  error.  F.  G.  Walling,  of  Tulsa,  and 
J.  B.  Drennan,  of  Medford,  for  defendant  in 
error.     • 

SHARP,  J.  This  case  presents  error  from 
the  district  court  of  Grant  county,  and  In- 
volves certain  fees  charged,  allowed,  and 
paid  by  the  county  officers  of  said  county  to 
the  defendant,  Ernest,  while  clerk  of  the  dis- 
trict court  of  Grant  county,  for  services  ren- 
dered during  the  years  1908  and  1909;  the 
particular  Item  sought  to  be  recovered  back 
In  said  action  being  an  allowance  to  said  de- 


fendant of  $5  per  day  for  attending  court. 
While  it  appears  that  other  fees  were  paid 
by  the  county  to  the  defendant  for  services 
rendered  as  clerk  of  the  court,  none  are  here 
involved  other  than  the  per  diem  allowance 
named.  In  the  defendant's  answer  it  Is 
charged  that  the  services  were  rendered  and 
were  necessary,  and  that  $5  per  day  was  a 
reasonable  charge  therefor,  said  sum  being 
based  upon  the  federal  fee  bill  In  effect  In 
Oklahoma  territory  prior  to  November  18, 
1907;  that,  In  the  making  of  said  charges, 
defendant  acted  under  an  agreement  with 
the  county  attorney  and  the  district  judge, 
and  that  his  compensation  was  fixed  by  the 
board  of  county  commissioners  of  said  coun- 
ty prior  to  the  date  upon  which  said  services 
were  rendered;  that,  by  reason  of  having 
to  perform  said  services,  be  was  compelled 
to  hire  assistance,  and  did  employ  a  deputy 
during  the  October,  1908^  and  June,  1909, 
terms  of  the  district  court,  and  paid  to  such 
help  the  sum  of  $105.70  for  his  services.  Tbe 
allegations  set  up  in  tbe  answer  are  admitted 
by  plaintiff's  demurrer;  the  case  being 
brought  to  this  court  from  the  judgment  of 
tbe  court  overruling  a  demurrer  to  said  an- 
swer. 

[1]  The  office  of  district  clerk  Is  created  by 
section  2,  art  17,  (Constitution,  while  section 
18,  art.  25,  provides  that,  until  otherwise  pro- 
vided by  law,  the  terms,  duties,  powers,  qual- 
ifications, and  salary  and  compensation  of  all 
county  and  township  officers,  not  otherwise 
provided  for  by  said  Constitution,  shall  be  as 
now  provided  by  the  laws  of  the  territory  of 
Oklahoma  for  like  named  officers.  Prior  to 
statehood  the  fees  of  the  clerks  of  the  dis- 
trict courts  of  the  territory  were  controlled 
by  tbe  federal  law  (section  828,  c.  16,  p.  635, 
U.  S.  Comp.  St.  1901),  as  provided  In  sec- 
tion 13  of  the  Organic  Act  of  the  territory 
(Wilson's  Rev.  &  Ann.  Stet  1903,  {  73).  Pitta 
V.  Logan  County,  3  Okl.  719,  41  Pac.  584; 
United  States  v.  MacMillan.  16S  U.  S.  504, 17 
Sup.  Ct.  .^95,  41  L..  Ed.  805.  This  latter  act 
provided  that  there  should  be  allowed  to  the 
attorney,  marshal,  and  clerks  of  the  Supreme 
Court  and  district  courts  the  same  fees  as 
were  prescribed  for  similar  service  of  such  per- 
sons In  chapter  16,  title  "Judiciary,"  of  the 
Revised  Statutes  of  the  Dnited  States.  In" 
Bohart  et  al.  v.  'Anderson,  24  Okl.  82, 103  Paa 
742,  20  Ann.  Cas.  142,  it  was  held  that  sec- 
tion 13  of  the  Organic  Act  (Wilson's  Rev.  & 
Ann.  Stat.  1903,  $  73),  and  chapter  16,  tlUe 
"Judiciary,"  {  8.33,  of  the  Revised  Statutes 
of  the  United  States  (U.  S.  Comp.  St  1901, 
p.  642),  relating  to  the  fees  and  compensa- 
tion of  the  clerk  of  tbe  Supreme  Ck>uri  of  the 
territory  of  Oklahoma,  was  Inconsistent  with 
and  repugnant  to  the  schedule  to  the  Consti- 
tution, as  well  as  locally  Inapplicable,  hence 
did  not  become  a  law  of  the  state.  No  stat- 
ute authorizing  the  payment  of  fees  to  clerks 
of  the  district  court  was  passed  by  the  state 
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Ledslatare  until  March  10, 1910  (Sess.  Laws 
1910,  pp.  129,  130).  State  ex  reL  Reardon, 
CoaBt7  Attorney,  v.  Harper,  Clerk  ot  Dlst 
Conrt,  S3  OkL  572,  123  Pac.  1038. 

[2]  It  is  unnecessary  to  restate  what  was 
hdd  by  this  court  In  Bohart  et  aL  v.  Ander- 
son, supra,  and  State  ex  rel.  Reardon,  Coun- 
ty Attorney,  t.  Harper,  Clerk  of  Dlst  Court, 
supra,  except  to  note  that  In  the  former  opin- 
ion It  was  said,  after  reviewing  certain  de- 
dslons  of  the  states  of  Illinois  and  Iowa,  a 
party  requiring  the  serrices  of  the  clerk  of 
the  Supreme  Conrt  could  lawfully  be  required 
to  make  payment  therefor  at  the  time  when 
the  request  for  services  was  made,  and  that 
the  clerk  might  lawfully  decline  to  render 
the  services  until  his  reasonable  fees  there- 
for were  tendered  him.  It  was  further  said 
tbat  the  true  rule  appeared  to  be  tliat  when 
the  cfHupensation  of  an  officer  was  not  fixed 
by  law  at  the  time  he  rendered  a  service,  but 
it  clearly  appeared  that  It  was  the  intention 
of  the  lawmakers  that  he  should  receive  a 
reasonable  compensation  to  be  fixed  by  law, 
onto  it  was  so  fixed  he  was  entitled  to  a 
reasonable  compensation  to  t>e  determined  by 
the  proper  tribunal.  In  Shanks  v.  Plnkston, 
24  Okl.  848,  112  Paa  757,  a  schedule  of  fees 
was  fixed  by  this  court,  by  which  the  clerk 
was  to  be  governed  In  his  charges.  It  will 
be  noted  that  in  Bohart  v.  Anderson,  supra, 
it  was  said  that  a  reasonable  compensation, 
to  be  determined  by  the  proper  tribunal,  was 
properly  chargeable.  Who,  then,  is  the  prop- 
er tribunal  io  the  present  case?  It  is  al- 
leged in  the  answer  that  the  per  diem  charges 
made  by  the  defendant  were  agreed  to  by 
the  county  attorney  and  the  district  Judge, 
and  were  fixed  by  the  board  of  county  com- 
missionera  prior  to  the  date  upon  which  the 
services  were  rendered.  We  know  of  no 
statute,  and  are  cited  to  none,  conferring  up- 
on either  the  county  attorney  or  the  district 
court  or  Judge  the  authority  to  agree  what 
fees  shall  properly  be  chargeable  by  the  dis- 
trict clerk.  However,  it  does  not  appear  that 
the  power  of  either  the  county  attorney  or 
the  district  Judge  is  relied  upon  in  this  court, 
Imt  on  the  other  hand  it  is  said  that  the 
board  of  county  commissioners,  under  section 
1660,  Comp.  Laws  1009,  were  given  author- 
ity to  fix  the  compensation  of  public  officers, 
in  the  absence  of  an  express  statute.  We 
cannot  agree  with  counsel's  contention.  This 
statute  was  passed  by  the  territorial  Legis- 
lature and  approved  February  28, 1897,  when 
the  federal  fee  bill,  governing  the  fees  of 
district  clerks,  was  in  full  force.  It  had  to 
do  with  conditions  then  existing  in  the  ter- 
ritory, and,  as  there  was  adequate  author- 
ity of  law  at  the  time  for  the  payment  of  the 
fees  of  the  district  clerk.  It  cannot  be  said 
that  the  clause  "and  when  no  specific  fees 
are  allowed  by  law,"  found  in  said  section, 
was  Intended  to  meet  a  possible  future  condi- 
tion. Neither  the  history  of  the  time  of  its 
adoption,  nor  the  language  employed,  con- 


vince UB  that  this  statute  conferred  upon  ths 
board  of  county  commisslouers  the  author- 
ity either  to  fix  the  salary  or  to  name  a 
schedule  of  fees  or  charges  hy  which  a  coun- 
ty officer  should  be  governed  in  performing 
the  duties  of  his  office.  Whatever  its  pur- 
pose, it  is  opposed  to  the  general  plan  of 
state  government  that  the  salaries  and  fees 
of  public  officers  shall  be  fixed  by  law.  We 
have  examined  the  statute  with  reference  to 
the  authority  of  the  board  of  county  com- 
missioners generally,  and  fail  to  find  therein 
any  warrant  of  law  for  authorizing  the  pay- 
ment of  the  charges  under  consideration. 

In  this  state  it  is  the  settled  rule  that  the 
grant  of  power  to  boards  of  county  commis- 
sioners must  be  strictly  construed,  for  the 
reason  that,  when  acting  under  special  au- 
thority, they  must  confine  themselves  strictly 
to  the  conditions  under  which  the  authority 
is  given;  that  they  can  exercise  only  such 
powers  as  are  specially  granted,  or  as  are  in- 
cidentally necessary  for  the  purpose  of  carry- 
ing into  eftect  such  powers.  Board  of  Com- 
missioners V.  Watson,  7  Old.  174,  54  Pac.  441 ; 
AUen  T.  Board  of  Commis-sicners,  28  Okl.  773, 
116  Pac.  175.  The  position  urged  by  connsd 
for  defendant  in  error  would  have  authorized 
the  boards  of  county  commissioners  in  the 
different  counties  in  this  state  to  each  have 
adopted  and  observed  wholly  different  sched- 
ules of  fees,  and  in  turn  would  authorize  each 
succeeding  board  of  commissioners,  if  not  the 
same  board,  at  will,  to  change  and  alter  such 
schedule,  with  the  te6Ult  that  there  could  be 
and  would  have  l>een  no  uniformity  or  even 
graduated  system  of  charges  throughout  the 
state.  Entertaining  different  ideas  <»  the 
subject,  great  confusion  and  uncertainty 
would  have  resulted  by  the  exercise  of  such 
authority.  Such  power  is  neither  to  be  found 
in  the  letter  of  tlie  statute  or  within  its 
spirit;  and  as  the  board  of  county  commis- 
sioners exercises  only  such  authority  as  is  ex- 
pressly conferred  upon  it  by  law,  or  such  aa 
are  a  necessary  incident  to  the  exercise  of 
such  power,  it  was  without  authority  to  fix 
the  allowance  in  question.  If  Individual 
hardship  result,  it  is  not  chargeable  to  the 
court  whoee  only  duty  In  the  premises  is  to 
interpret  the  laws.  The  fault  was  due  to 
the  failure  of  the  Legislature  to  act  until  the 
extraordinary  session  which  convened  on  Jan- 
uary 20,  1910. 

[3]  It  Is  Insisted,  however,  that  defendant's 
claim  having  been  allowed,  and  a  warrant 
therefor  having  issued,  and  payment  thereof 
received  from  the  county  treasurer,  the  ac- 
tion of  the  board  of  commissioners  is  con- 
clusive; no  appeal  therefrom  having  been 
prosecuted.  There  are  many  decisions  of  this 
court  holding  that  the  board  of  county  com- 
missioners is  without  Jurisdiction  to  allow  a 
claim  of  a  county  officer  for  compensation 
not  authorized  by  law,  and  that  an  officer 
who  receives  either  a  salary,  fees,  or  other 
compensation  from  the  county  treasurer,  to 
which  he  is  not  entitled,  is  liable  therefor  at 
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ihe  suit  of  the  county.  Anderson  t.  Board  of 
Com'rs,  143  Pac.  114B;  Zelglar  t.  Board  of 
Com'rs,  144  Pac.  381 ;  Orendorff  t.  Board  of 
Oom'FS,  144  Pac.  383;  Huntington  et  al.  t. 
Board  of  C<an'rs,  144  Pac.  385;  Russell  v. 
Board  of  Com'rs,  144  Pac.  680.  The  latter 
cases  Involve  the  action  of  the  county  com- 
missioners In  allowing  fees  not  authorized  by 
law,  and  are  controlling  upon  the  question 
before  us,  for  we  have  already  seen  that  the 
action  of  the  board  in  fixing  and  allowing  the 
fees  Involved  in  the  present  action  was  be- 
yond the  scope  of  its  authority  and  without 
^ect  in  law. 

The  Judgment  of  the  trial  court  is  therefore 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  Judgment  in  favor  of  plain- 
tiff and  against  defendant  for  $108.68,  with 
interest  thereon  at  6  per  cent  per  annum 
from  the  date  or  dates  on  which  the  onau- 
thoriaed  warrants  were  paid. 


(4E  OU.  TIE) 

LBATHEBOCK  v.  LAWTBB  et  aL 

(No.  7072.) 

(Supreme  Court  of  Oklahoma.    March  2.  1915.) 

(Byttatu*  hu  the  Oourt.) 
X  Statdtks  ®=>8%— Enactmeniv-IiOOAI,  and 

Special  Laws— Supebiob  Court. 

Chapter  87,  Sess.  Laws  1913,  is  general  in 
its  nature,  and  does  not  violate  section  32,  art. 
6,  of  the  Constitution,  which  requires  notice 
to  be  given  of  the  intended  introduction  of  local 
and  special  laws  and  Terified  proof  of  such  pub- 
lication to  be  filed  with  the  Secretary  of  State. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  6;    Dec.  Dig.  «=38V6.] 

2.  Statutes  «=>109,  124— TnxK  and  Sudjbct- 
Mattkb  —  Statutk  Abolishino  Supebiob 
Court. 

The  title  to  a  bill  may  be  general,  and  need 
not  specify  every  clause  in  the  statute;  it  be- 
ing sufficient  if  they  are  referable  to  and  cognate 
to  the  subject  expressed. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  {f  136-139,  184-186;  Dec.  Dig.  «= 
109,  124J 

8.  Statutes  «=9248,  251— Validitt— Time  of 
Taking  E>fect— Statute  Aboushino  Su- 
pebiob Ooubt. 

It  is  competent  for  the  Legislature  to  fix 
a  date  in  the  future  upon  which  an  act  shall 
become  effective,  provided  that  said  date  is  not 
less  than  90  days  from  the  date  of  adjournment; 
and  in  cases  where  an  emergency  is  declared  to 
exist,  they  may  be  made  effective  from  and  after 
their  passage  and  approval 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §{  330,  332;  Dec.  Dig.  (es>248,  251.] 

Kane,  C.  J.,  dissenting. 

Original  proceeding  for  writ  of  prohibi- 
tion by  R.  E.  Leatherock  against  3.  W.  Law- 
ter  and  another.    Writ  granted. 

Charles  A.  Holden,  of  Clinton,  for  petltlcm- 
er.  M.  L.  Holcombe  and  J.  W.  Lawter,  both 
of  Clinton,  for  defendants. 

HARDY,  J.  The  petitioner,  R.  B.  Leather- 
ock, seeks  by  this  proceeding  to  prohibit  the 


respondent  J.  W.  Lawter,  as  Jndge  of  the 
superior  court  of  Custer  county,  from  fur- 
ther proceeding  in  a  certain  canse  therein 
pending,  in  which  petitioner  is  defendant  and 
alleges,  in  support  of  this  petition,  tliat  the 
respondent  Lawter  is  without  authority  to 
act  because  said  superior  court  of  Custer 
county  has  been  abolished.  To  this  petition 
respondent  files  answer  and  admits  the  pend- 
ency of  said  suit,  and  asserts  his  right  to  en- 
tertain Jurisdiction  of  said  cause  as  Judge 
of  said  superior  court,  for  the  reason  that 
the  act  attempting  to  abolish  said  court  is 
unconstitutional  and  void. 

[1]  The  act  creating  the  superior  court  of 
Custer  county  was  approved  March  12,  1910 
(Sess.  Laws  1910,  p.  78).  The  validity  of  said 
act  was  upheld  by  this  court  In  the  case  of 
Chickasha  Cotton  OU  Co.  v.  Lamb  &  Tyner, 
28  OkL  275,  114  Pac  333.  The  act  abolishing 
this  court  is  chapter  87,  Sess.  Laws  1913,  p. 
140.  The  validity  of  this  act  is  assailed: 
(1)  Because  It  Is  urged,  that  same  is  local 
and  special,  and  is  Invalid  for  the  reason  that 
no  notice  of  its  intended  introduction  was 
published  and  proof  thereof  filed  with  the 
Secretary  of  State  in  compliance  witb  sec- 
tl<m  S2,  art  6,  of  the  Gonstltatlon.  Under 
this  proposition  It  Is  urged  that  the  case  of 
Hatfield  v.  Garnett,  146  Pac.  24,  decided  Jan- 
uary 26,  1916  (not  yet  officially  reported),  is 
decisive  of  this  projjosition.  We  do  not  think 
that  case  is  conclusive  -here,  and  think  a  dis- 
tinction can  be  drawn  between  the  two.  Tbe 
court  was  there  considering  the  validity  of 
chapter  77,  Sess.  Laws  1913,  with  reference 
to  superior  courts  in  general,  in  which  the 
Legislature  had  undertaken  to  classify  the 
different  counties  of  the  state  by  populatioD 
on  the  basis  of  the  federal  census  of  1010, 
for  the  purpose  of  establishing  courts;  and 
In  passing  upon  the  act  then  under  consid- 
eration tbe  court  held  that  because  of  the 
fact  that  the  Legislature  had  undertaken  to 
pass  a  general  law  which  classified  the  coun- 
ties of  the  state  in  an  arbitrary  and  capri- 
cious manner,  and  without  any  real  and  sub- 
stantial distinctions  in  the  different  classes, 
and  because  said  act  did  not  operate  uni- 
formly upon  all  of  the  different  counties  with- 
in the  classes,  and  because  it  was  not  pro- 
spective in  its  operation  and  did  not  make 
provision  for  future  changes  in  population  of 
the  various  counties  of  the  state,  It  must 
therefore  be  held  to  be  local  and  8i>eclal. 
The  court  did  not  determine  In  that  case 
whether  a  law  passed  by  the  Legislature  cre- 
ating a  single  superior  court  was  general  or 
special,  and  did  not  have  that  question  un- 
der consideration.  Neither  could  the  case  of 
Chickasha  Cotton  Oil  Co.  v.  Lamb  &  Tyner, 
supra,  be  said  to  be  conclusive  upon  this  prop- 
osition, because  in  that  case  the  court  ex- 
pressly declined  to  determine  whether  the 
act  then  under  consideration  was  general  or 
special,  and  because  of  the  fact  that  the  Leg- 
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Ifllatare  obserred  an  of  the  requirements  of 
the  Ckrnstltutlon  contained  in  section  32,  art 
5,  thereof,  for  the  enactment  of  a  special  and 
local  law,  and  In  doing  so  gave  notice  of  the 
intended  introduction  of  said  bilL  The  court 
upheld  it  on  that  ground,  saying: 

"We  prefer,  however,  not  to  decide  at  this 
time  whether  an  act  creating  a  court  of  the  char- 
acter here  involved  is  local  or  special,  for  this 
cause  has  been  advanced  upon  the  docket  and  an 
earljr  hearing  given,  in  order  to  expedite  a  deci- 
aion;  and  this  court,  with  the  great  volume  of 
business  now  pressing  upon  it  for  attention,  has 
not.  been  able  to  thoroughly  examine  all  the  aa- 
thorities  bearing  upon  such  question  under  other 
Constitntions  with  provisions  relative  to  the 
power  of  the  Legislature  to  create  courts  similar 
to  the  provisions  of  the  Constitation  of  this 
state,  nor  to  consider  fully  the  force  of  said  pro- 
TisioDS  of  our  Ck>nstituti<»i  in  their  relation  to 
the  other  provisions  of  the  Constitution.  If  we 
assume,  without  deciding,  that  this  act,  in  so  far 
as  it  creates  a  court  with  its  territorial  juris- 
dictioD  confined  to  one  county  having  a  popula- 
tion not  greater  or  unlilce  other  counties  of  the 
state,  is  to  that  extent  a  local  law,  still  this  act 
can  and  should  be  sustained ;  and  we,  therefore, 
proceed  in  our  consideration  of  the  questions 
raised  upon  the  iiypothesis  that  said  act  is  to 
tliis  extent  local." 

The  question  as  to  whether  an  act  cre- 
ating a  superior  court  for  one  county,  or  an 
act  abolishing  such  a  court.  Is  general  or  lo- 
cal and  special.  Is  now  presented  squarely  to 
the  court  for  determination.  Section  1,  art. 
7,  Const  (section  186,  Williams'  Ann.  Const) 
provides: 

"Tlie  judicial  power  of  this  state  shall  be  vest- 
ed in  the  Senate,  sitting  as  a  court  of  impeach- 
ment, a  Supreme  Court,  district  courts,  county 
conrte,  court  of  justices  of  the  peace,  municipid 
courts,  and  such  other  courts,  commissions  or 
boards,  inferior  to  the  Supreme  Court  as  may 
be  established  by  law." 

By  this  section  it  will  be  seen  that  the 
judicial  power  of  this  state  is  rested  in  the 
courts  named  in  said  section,  and  in  such 
other  courts,  commissions,  or  boards  as  may 
be  created  by  the  TjOglslature,  subject  to  this 
one  qualification,  that  they  must  be  inferior 
to  the  Supreme  Court  The  power  of  the 
Legislature  under  this  section  to  establish 
superior  courts  has  already  been  determined 
In  favor  of  that  power  in  Burks  y.  Walker, 
25  OkL  353,  109  Pac.  544,  and  Chickasha 
Cotton  Oil  Co.  V.  Lamb  &  Tyner,  supra.  In 
the  last-named  case,  in  discussing  this  provi- 
sion of  the  Constitution,  and  the  character 
of  the  superior  courts  created  by  the  act  then 
under  consideration,  the  court  say: 

"Although  the  territorial  jurisdiction  of  the 
superior  court  of  Custer  county  is  confined  to 
the  limits  of  a  county,  it  is  not  a  county  court, 
nor  a  part  of  the  county  government  It  does 
not  deal  with  the  business  affairs  of  the  county ; 
its  functions  are '  purely  judicial.  It  exercises 
one  of  the  high  powers  of  the  state  government 
to  wit  Judicial  power,  and,  owing  to  the  extent 
of  its  jurisdiction,  is,  as  a  court  of  original  juris- 
diction, one  of  high  character.  It  has  original  jur 
risdiction  in  all  olfenses  against  the  state  com- 
mitted within  its  territorial  jurisdiction  and  of 
an  civil  causes,  except  private  matters.  Its  ju- 
risdiction of  subjecfr-matter  is  more  comprehen- 
sive than  that  of  the  district  courts.  The  mere 
&ct  that  its  presiding  officer  is  selected  by  a 
■ingle  connty  and  is  paid  by  that  county  does  not 


make  such  officer  a  county  officer.  Some  of  tht 
members  of  the  House  of  Representatives  and 
of  the  state  Senate  are  elected  by  the  voters  of 
a  single  county,  and,  in  the  redistricting  of  this 
state  for  judicial  purposes,  it  may  occur  that 
some  of  the  district  courts  of  the  state  will  be 
confined  to  districts  coextensive  with  the  bounda- 
ries of  a  single  county;  but  we  think  it  could 
not  be  contended  with  any  show  of  reason  that 
such  facts  would  render  these  respective  officers 
county  officers.  The  character  of  this  office  is 
to  be  determined  by  the  nature  of  the  powers 
which  it  contains  and  the  duties  it  imposes." 

In  the  case  of  Waterman  et  al.  v.  Hawk- 
ins, ChanceUor,  75  Ark.  120,  80  S.  W.  844, 
the  court  said : 

"Statutes  establishing  or  abolishing  separate 
courts  relate  to  the  administration  of  justice, 
and  are  not  either  local  or  special  in  their  oper- 
ation. Though  such  an  act  relates  to  a  court 
exercising  jurisdiction  over  limited  territory,  it 
is  general  in  its  operation^  and  affects  all  citi- 
zens coming  within  the  jurisdiction  of  the  court 
Whether  an  act  of  the  Le^lature  be  a  local  or 
general  law  must  be  determined  by  the  generali- 
ty with  which  it  affects  the  people  as  a  whole, 
rather  than  the  extent  of  the  territory  over 
which  it  operates;  and.  If  it  affects  equally  all 
persons  who  come  within  its  range,  it  can  be 
neither  special  nor  local,  within  the  meaning  of 
the  Constitution." 

In  State  ez  rel.  Donham  v.  Yancy,  123  Mo. 
391,  27  S.  W.  380,  the  Supreme  Court  of 
Mi^ouri  had  under  consideratiou  a  similar 
question,  and  in  passing  upon  the  proposi- 
tion, said: 

"Whether  an  act  of  the  Legislature  be  a  lo- 
cal or  a  general  law  must  be  determined  by  the 
generality  with  which  it  affects  the  people  as  a 
whole,  rather  than  the  extent  of  the  territory 
over  which  it  operates,  and  if  it  affects  equally 
all  persons  who  come  within  Its  range,  it  can 
neither  be  special  nor  local  within  the  meaning 
of  the  Constitution.  Moreover,  the  general 
power  of-tbk  Legislature  to  establish  criminal 
courts  in  counties  having  a  population  exceed- 
ing 50,000  is  clearly  recognized  by  section  31, 
art.  6,  of  the  Constitution,  as  by  prohibiting  the 
establishing  of  criminal  courts  in  such  counties, 
by  express  terms,  having  a  population  of  less 
than  50,000  people  is  a  recognition  of  the  power 
to  establish  them  in  counties  having  a  popula- 
tion exceeding  50,000.  When  there  is  a  specific 
grant  of  power  conferred  by  the  Constitution 
upon  the  Legislature,  upon  any  certain  or  par- 
ticular subject,  an  act  *  *  *  iu  pursuance 
of  such  grant  will  not  be  held  unconstitutional 
upon  the  ground  that  it  is  local  or  special  legis- 
lation. See  State  ex  rel.  v.  County  Court,  50 
Mo.  loc.  cit  324,  11  Am.  Rep.  415;  State  ex 
rel.  V.  Watson,  71  Mo.  470;  Ewing  y.  Hobilit- 
zelle,  85  Mo.  64." 

In  Chickasha  Cotton  Oil  Co.  r.  Lamb  & 
Tyner,  supra,  Mr.  Justice  Hayes  collects  a 
number  of  authorities  bearing  upon  the  ques- 
tion here  presented,  and  It  will  be  seen  that 
there  are  respectable  authorities  and  good  rea- 
soning upon  both  sides  of  the  question.  We 
are  satisfied  that  the  opinion  in  Hatfield  y. 
Garnett,  supra,  is  in  line  with  the  former 
expressions  of  this  court  and  In  harmony 
with  the  authorities  upon  that  proposition, 
but,  as  already  stated,  the  question  there 
was  not  the  nature  of  an  act  creating  a 
single  court,  but  whether  the  act  undertaking 
to  legislate  for  the  entire  state  was  general 
or  local  and  special;  and  it  was  there  de- 
termined   that,  as  already   stated,   because 
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said  act  was  not  nnlform  In  Its  (^>eratlon 
and  did  not  affect  alike  all  of  tbe  counties 
within  ttie  different  classes,  same  must  be 
held  to  be  special,  for  the  reason  that  it  was 
not  uniform  in  its  operation  and  because  of 
the  other  objections  stated  in  said  opinion. 
If  the  act  in  question  is  general  and  is  uni- 
form in  its  operation,  wtiich  is  the  true  test 
of  the  character  of  the  act,  then  the  distinc- 
tions, we  think,  can  be  successfully  maintain- 
ed, and  the  act  should  be  upheld.  0?he  court 
created  by  tbe  act  is  not  a  county  court,  and 
its  officers  are  not  officers  of  the  county,  but 
are  state  officers,  and  the  court  exercises  a 
high  Jurisdiction  and  affects  all  the  citizens 
aUke  coming  within  the  JurlBdiction  of  the 
court  Whether  an  act  of  the  Legislature  be 
a  local  or  general  law  must  be  determined 
by  the  generality  with  which  it  affects  the 
people  as  a  whole  rather  than  the  extent  of 
the  territory  over  which  it  operates,  and  if 
it  affect^  equally  all  persons  who  come  with- 
in its  range,  it  is  neither  local  nor  speciaL 
Applying  the  test  to  the  act  in  question, 
which  is  considered  by  the  foregoing  author- 
ities, we  think  that  chapter  87,  Sess.  Laws, 
1913,  which  repeals  the  act  establishing  a 
superior  court  in  Ouster  county,  is  general  in 
its  nature  and  uniform  In  its  operation,  in 
that  it  affects  all  the  citizens  of  the  state 
alike  so  far  as  the  exercise  of  its  Juris- 
diction and  power  is  concerned,  and  that 
by  reason  thereof  it  is  not  violatiTe  of  sec- 
tion 32,  art  6,  of  the  Constitution;  and  in 
so  saying  we  are  not  unmindful  of  the  hold- 
ing in  HatSeld  T.  Gamett  and  other  decisions 
upon  the  question  of  superior  courts  in  this 
state.  The  act  upheld  in  Burks  ▼.  Walker, 
supra,  was  declared  to  be  uniform  in  its  op- 
eration, affecting  all  the  counties  alike  in  the 
different  classes,  and  making  provision  for 
prospective  dbanges  in  the  population  of  the 
state,  which  was  not  the  case  in  Hatfield  v. 
Gamett,  and  for  which  reason  said  act  was 
declared  to  be  local  and  special. 

[2]  The  next  objection  urged  to  the  valid- 
ity of  said  act  is  that  the  title  fails  to  com- 
ply with  section  67,  art  5,  of  the  Constitu- 
tion, which  requires  every  act  of  the  Legis- 
lature to  embrace  but  one  subject,  wtilch 
shall  be  clearly  expressed  in  its  title,  with 
certain  exceptions  therein  stated.  The  title 
to  tbe  act  in  question,  in  our  Judgment  does 
not  contravene  this  constitutional  provision. 
The  correct  rule  with  reference  to  the  title 
of  an  act  is  discussed  in  Re  County  Com'rs, 
Seventh  Judicial  Dist,  22  Okl.  435,  98  Pac. 
557;  and  many  authorities  are  there  collect- 
ed. In  State  v.  Hooker,  22  Okl.  712,  98  Pac. 
964,  tbe  court  again  had  under  considera- 
tion the  question  as  to  what  it  was  neces- 
sary to  embrace  in  the  title  of  an  act  and  it 
was  there  said: 

"Tbe  title  may  be  embraced  in  general  words ; 
or  it  may  be  a  brief  statement  of  tbe  subject, 
or  it  may  be  an  index  to.  or  an  abstract  of,  tbe 
contents  of  tbe  act" 


In  Lewis'  Sutherland  Stat  Const  (2d  Ed.) 
vol.  1,  p.  192,  the  purpose  of  this  constitu- 
tional provision  is  stated  in  the  following 
language: 

"The  intent  of  this  provision  of  the  Constitu- 
tion is  to  prevent  the  union  in  one  act  of  in- 
consruous  matter,  and  of  objects  having  no 
conoection  and  relation ;  to  require  singleness 
of  subject-matter,  and  an  indicative  or  sugges- 
tive title  to  prevent  surprise  by  having  matter 
of  one  nature  embraced  in  the  bill,  while  its 
title  is  silent  or  expresses  another.  But  there 
must  be  a  limit  to  the  division  of  matter  into 
separate  bills  or  acts.  A  reasonable  construc- 
tion permits  the  single  subject  to  be  compre- 
hensive enough  for  practical  purposes,  for  it 
only  necessitates  the  separation  of  entireties, 
and  great  latitude  is  allowed  in  stating  the  sub- 
ject in  the  title." 

Again,  on  page  220,  the  same  author  says: 
"It  appears  already  from  what  has  been  said 
in  tbe  preceding  section  and  the  cases  which 
have  been  cited  that  the  constitutional  provision 
in  question  permits  an  announcement  of  the 
subject  in  general  terms  in  the  title  of  an  act ; 
that  to  facilitate  legislation  which  is  intended 
to  be  germane  to  that  subject  a  very  liberal 
construction  is  adopted,  both  of  constitutional 
requirement  and  of  legislation  affected  by  it 
to  sustain  all  laws  not  within  the  mischief  in- 
tended to  be  remedied.  •  •  •  Where  the  ti- 
tle of  a  legislative  act  expresses  a  general  sub- 
ject or  purpose  which  is  single,  all  matters 
which  will  or  may  facilitate  the  accomplishment 
of  the  purpose  so  stated,  are  properly  included 
in  the  act,  and  are  germane  to  its  title." 

In  City  of  Pond  Creek  v.  Haskell,  21  Okl. 
711,  97  Pac.  338,  this  court  approved  the  fol- 
lowing rule: 

"Under  tbis'  clause  of  tbe  Constitution,  tbe 
title  of  a  bill  may  be  very  general,  and  need 
not  specify  every  clause  in  tbe  statute,  it  being 
sufficient  if  tbey  are  all  referable  and  cognate 
to  the  subject  expressed ;  and  when  the  subject 
is  expressed  in  general  terms,  everything  which 
is  necessary  to  make  a  complete  enactment  in 
regard  to  it  or  which  results  as  a  complement 
of  the  thought  contained  in  the  general  expres- 
sion, is  included  in  and  authorized  by  it.  But 
if  clauses  are  contained  in  the  act  which  are 
not  so  correlated  to  the  subject  expressed  in 
tbe  title  as  to  appear  to  follow  as  a  natural  and 
legitimate  complement,  they  cannot  stand." 

We  think  these  authorities  are  sufficient  to 
demonstrate  that  the.  objections  made  to  the 
title  of  the  act  are  not  sound.  In  abolishing 
the  superior  court  of  Custer  county,  it  was  a 
natural  thing  for  tbe  Legislature  to  provide 
that  pending  cases  should  be  transferred  to 
other  courts,  and  Imposing  certain  duties  up- 
on the  clerk  of  such  court  Such  provisions 
were  naturally  correlated  to  the  subject  of 
the  act  and  were  a  natural  complement 
thereto,  and  we  do  not  think  it  was  neces- 
sary to  completely  index  the  act,  but  that  tbe 
title  was  sufficiently  broad  to  Include  these 
provisions. 

Another  objection  is  made  to  the  act,  that 
It  is  inoperative  to  abolish  tbe  superior  court 
of  Custer  county  for  the  reason  that  it  pur- 
ports to  repeal  only  chapter  47,  Sess.  Laws 
1910,  and  does  not  purport  to  repeal  article  2, 
c.  20  (sections  1808-1815,  Inclusive)  Rev.  Laws 
1910.  Counsel  are  in  error  in  this  statement, 
because  the  title  of  the  act  is  stated  as  fol- 
lows: 
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An  act  repealing  an  act  entitled  "an  act  cre- 
ating and  establishinK  a  county  auperior  coart 
in  the  city  of  Clinton,  Caster  connty.  Okla- 
homa," etc. 

It  Is  arged  tbat  because  the  act  makes  no 
Bpeclflc  reference  to  the  sections  In  the  Re- 
vised Laws  of  1910,  where  the  original  act 
18  brought  forward  and  incorporated  In  the 
Code,  being  sections  1808-1815,  inclusive,  tbat 
■aid  act  was  repealed  by  the  revision  or 
codification  of  the  laws  as  embodied  In  eaid 
Kevised  Laws  of  1910.  This  objection  is  not 
tenable.  The  act  as  embraced  In  the  Revised 
Laws  is  the  same  as  the  original  act,  with 
some  revision  in  language,  and  the  object  and 
purpose  of  chapter  87,  Sees.  Laws  1913,  was 
to  repeal  the  act  establishing  a  superior 
court  in  Custer  county.  The  act  adopting 
the  Code  expressly  provides  that  the  adop- 
tion of  the  Code  shall  not  be  construed  to 
repeal  any  act  of  the  I.«gislature  enacted 
mibseqnent  to  the  adjournment .  of  the  ex- 
traordinary session  of  the  Legislature  which 
convened  In  January,  1910.  Chapter  87,  Sess. 
Laws  1913,  would  not  be  affected  by  the 
adoption  of  the  Code. 

[S]  It  Is  further  urged  that  because  by 
section  1  of  the  act  it  Is  provided  that  the 
act  shall  not  take  effect  until  the  first  Mon- 
day in  January,  1915,  same  Is  In  violation  of 
that  provision  of  the  Constitution  (section  58, 
art  5  [Williams'  Ann.  Const  {  147A])  which 
requires  that  all  acts  go  Into  effect  90  day8_ 
after  the  adjournment  of  the  Legislature,' 
This  section  of  the  Constitution  does  not  fix 
the  date  at  which  the  legislation  shall  be- 
come effective,  but  merely  provides  that  no 
act  shall  go  Into  effect  until  after  the  expira- 
tion of  90  days,  unless  an  emergency  Is  de- 
clared by  the  Legislature.  Numerous  In- 
stances might  be  cited  in  this  state  where 
the  Legislature  has  passed  laws  to  go  Into  ef- 
fect at  a  certain  date,  in  the  future,  and  the 
validity  of  such  legislation  has  not  been  ques- 
tioned. The  right  to  enact  legislation  of  this 
kind,  when  not  expressly  prohibited.  Is  uni- 
formly upheld  by  the  courts.  44  Am.  Dig. 
tit  Stat  if  331,  339. 

The  additional  objection  Is  made  to  said 
act  that  the  Legislature  only  Intended  to 
propose  the  act  as  a  referendum  proposition 
to  be  voted  upon  by  the  people,  and  that, 
same  not  having  been  approved  by  a  major- 
ity vote,  the  act  never  went  into  effect  Sec- 
tion 6  of  the  act  Is  criticized  by  counsel  be- 
cause of  Its  wording.  The  right  of  the  people 
to  refer  any  measure  Is  reserved  by  the  Con- 
Btitntlon,  and  the  time  of  the  election  upon 
matters  referred  Is  fixed  therein,  except  when 
the  Governor  or  Legislature  orders  a  special 
election  for  the  express  purpose  of  making 
nich  reference.  ■  * 

We  do  not  think  this  section  affects  the 
validity  of  the  act,  as  the  Legislature  did  not 


intend  to  refer  the  act  Itself,  but  merely  un- 
dertook to  flz  the  time  of  the  election,  If 
referred,  and  the  date  same  became  effec- 
tive, which  matters  were  already  provided 
for  In  the  Constitution. 

Seeing  no  valid  objection  to  the  act,  we 
are  of  the  opinion  that  the  writ  should  is- 
sue as  prayed  for. 

SHARP  and  BROWN,  JJ.,  concur.  KANE, 
C.  J_  dissents. 


(U  Okl.  Cr.  424) 
ADAMS  T.  STATE.    (No.  A-2230.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
April  10,  1916.) 

(SyUabiu  hv  Me  Oourt.) 
CniiaNiLi.  Law  «=>1182  —  Appeal  —  AmBii- 

ANCE. 

Where  the  defendant  appeals  from  a  judg- 
ment of  conviction,  and  no  briefs  are  filed,  or 
oral  armament  made,  this  court  will  make  an 
examination  of  the  information,  the  charge  of 
the  court,  and  the  judgment  and,  if  no  error 
is   apparent,   will  affirm   the   judgment 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3203-3214;  Dec.  Dig.  <8=» 
1182.] 

Appeal  from  District  Court,  Craig  County; 
Preston  S.  Davis,  Judge. 

Elmer  Adams  was  convicted  of  assault 
with  a  dangerous  weapon,  and  appeals.  Af- 
firmed. 

F.  M.  Smith,  of  VInlta,  for  plaintiff  in  er- 
ror. R.  McMillan,  Asst  Atty.  Gen.,  for  the 
State. 

DOYLE,  J.  The  plaintiff  in  error,  Elmer 
Adams,  was  convicted  In  the  district  court 
of  Craig  county  upon  an  Information  which 
charged  that  In  said  county,  on  the  25th  day 
of  May,  1913,  he  did  wlllfuUy,  unlawfully, 
feloniously,  and  without  justifiable  or  ex- 
cusable cause,  strike,  cut,  and  stab  one  Moses 
Whltmlre  with  a  sharp  and  dangerous  weap- 
on, to  wit,  a  knife,  with  the  felonious  Intent 
to  Injure  and  do  bodily  barm,  and  was  sen- 
tenced to  serve  a  term  of  two  years  In  the 
penitentiary.  EYom  tills  judgment  he  ap- 
pealed by  filing  in  this  court  on  April  8, 1914, 
a  petition  in  error  with  case-made. 

No  briefs  have  been  filed,  or  oral  argu- 
ment made.  When  the  case  was  called  for 
final  submission,  the  Attorney  General  filed 
a  motion  to  affirm  for  failure  to  prosecute  the 
appeal.  We  have  examined  the  information, 
the  Instructions  of  the  court,  and  the  judg- 
ment and  sentence,  and  we  have  discovered 
no  material  errors  In  these  matters.  Upon 
the  record  the  motion  to  affirm  will  be  sus- 
tained. 

The  judgment  Is  therefore  affirmed. 

ARMSTRONG  and  FURMAN,  JJ.,  concur. 
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GRANT  ▼.  STATE.     (No.  A-2149.) 

(Criminal  Conrt  ot  Appeals  of  Oklaboma.    April 

10,  1916.) 

fSi/liatut  hy  the  Court.) 

L  Indictment  and  Infobuation  ^»125— Du- 
plicity—Redundancy. 

The  information  alleged  that  the  defendant 
did  "unlawfully,  knowingly,  willfully  sell,  bap- 
ter,  give  away  and  otherwise  furnish  spirituous, 
vinous,  fermented  and  malt  liquors  and  imita- 
tions thereof  and  substitutes  therefor,  to  wit, 
whisky,  beer,  ale  and  wine."  H«M,  not  duplid- 
tous,  as  it  only  charges  an  unlawful  sale,  and 
the  words,  "and  otherwise  furnish,"  may  be  re- 
jected as  mere  redundance. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Inforination,  Cent  Dig.  |S  334r-i00;  Dec. 
Dig.  «s>12S.] 

2.  Cbiminal  L>aw  <8::p742,  1169  —  Affkal  — 
Vebdict— EviDENCB— Cbedibiutt  of  Wn- 

NESSEa 

The  credibility  of  witnesses  is  a  question 
solely  for  the  jurys  determination;  and,  to  re- 
verse a  judgment  on  the  ground  that  the  ver- 
dict is  contrary  to  law  and  to  the  evidence,  this 
court  must  find  as  a  matter  of  law  that  the  evi- 
dence is  insufficient  to  warrant  the  conviction. 
[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {}  1098,  1130719-1721, 8074- 
8083 ;   Dec:  Dig.  <es>742,  1169.] 

Appeal  from  County  Court  of  Pottawato- 
mie County;    Hal  Johnson,  Judge. 

Burt  Grant,  convicted  at  a  violation  of  tbe 
prohibitory  law,  appeals.    Affirmed. 

Pitman  &  Goode,  of  Shawnee,  for  plain- 
tiff in  error.  Chas.  West,  Atty.  Gen.,  and  S. 
i.  McElhoes,  Aaat  Atty.  Gen.,  for  the  State. 


DOYLB,  P.  J.  This  aiQDeal  is  from  a  judg- 
ment rendered  on  the  2&th  day  of  September, 
191B,  wherein  Che  court  sentenced  the  defend- 
ant In  accordance  with  tbe  verdict  of  the 
Jury  to  oanflnement  In  the  county  jaU  for  a 
iwriod  of  150  days  and  to  pay  a  One  of  |410, 
and  costs,  taxed  at  $68.95. 

The  evidence  shows  that  Willis  Yandell, 
Stonewall  Morgan,  Willis  Bugg,  and  D.  J. 
Abbott  were  In  the  defendant's  place  and 
drank  whisky  and  beer,  and  D.  J.  Abbott 
paid  for  the  drinks.  Yandell  on  cross-exam- 
ination said  the  defendant  was  not  the  man 
who  sold  the  drinks.  ^Stonewall  Morgan  tes- 
tified that  he  did  not  know  whether  or  not 
the  defendant  was  the  man  who  sold  the 
drinka  Willis  Bugg  testified  that  the  de- 
fendant, Burt  Grant,  was  the  man  who  sold 
the  drinks.  Bis  cross-examination  showed 
that  he  had  been  convicted  three  times  for 
violations  of  the  prohibitory  law.  J.  L.  Glnn 
testified  that  he  followed  the  other  witnesses 
into  the  defendant's  place  of  business,  and 
the  defendant  was  there  at  that  time. 

In  proof  of  the  payment  by  the  defendant 
of  the  special  tax  required  of  liquor  dealers 
by  the  United  States,  a  certified  copy  of  the 
records  of  the  ofliee  of  the  collector  of  inter- 
nal revenue  for  the  district  of  Oklahoma 
was   Introduced,    showing   tbe   payment   of 


such  special  tax  by  Wm.  B.  Grant  for  the 
year  ending  July  1,  1913. 

One  or  two  witnesses  testified  that  Burt 
Grant's  correct  name  was  Wm.  B.  Grant. 
The  only  testimony  offered  by  tbe  defense 
was  that  of  four  Impeaching  witnesses.  One 
said  that  Willis  Bugg's  reputation  aa  to 
truth  and  veracity  was  not  good.  The  other 
three  stated  that  they  did  not  know  what  his 
reputation  in  that  respect  was. 

The  information  charges  that: 

"Burt  Grant  did,  in  Pottawatomie  county, 
state  of  Oklahoma,  and  within  the  jurisdiction 
of  this  court  on  or  about  the  20th  day  of  April, 
in  the  year  1913,  unlawfully,  knowingly,  willful- 
ly sell,  barter,  give  away  and  otherwise  fumidi 
spirituous,  vinous,  fermented  and  malt  liquor* 
and  imitations  thereof  and  substitutes  therefbr, 
to  wit:  Whisky,  beer,  ale  and  wine  unto  D.  J. 
Abbott,  contrary  to,"  etc 

UiK>n  arraignment  the  defendant  filed  a 
demurrer  to  the  Information  upon  the  groonda 
that: 

"It  does  not  conform  to  tbe  requirements  of 
law,  in  this:  It  is  not  direct  and  certain  as  to 
the  offense  charged  and  that  more  than  one  of- 
fense is  charged." 

The  judgment  of  the  court  overruling  the 
demurrer  was  excepted  to  and  Is  here  as- 
signed as  error. 

[1]  Counsel  contends  that  the  Information 
charges  the  selling  and  also  the  otherwise 
furnishing,  thus  charging  two  oflfenses  in 
one  count,  and  that  the  Infbrmatlon  Is  bad 
for  duplicity. 

As  we  view  It,  the  contention  is  wlttaont 
merit  The  offense  as  charged  in  the  infor- 
mation was  for  selling  intoxicating  liquor, 
and  the  words,  "and  otherwise  furnish,"  do 
not  extend  the  offense  charged  and  may  be 
rejected  as  mere  redundance.  The  demur- 
rer was  therefore  properly  overruled. 

[2]  The  assignments  of  error  based  upon 
tbe  instructions  given  by  the  court  and  the 
refusal  of  the  court  to  give  the  stogie  in- 
struction to  direct  a  verdict  of  not  guilty  are 
as  devoid  of  merit  as  tbe  subsequent  assign- 
ment that  the  verdict  Is  contrary  to  law  and 
to  the  evidence. 

Our  conclusion  is  that  the  appeal  in  this 
case  is  without  merit  The  judgment  la 
therefore  affirmed.  Mandate  to  issue  forth- 
with. 

ABMSTBONG  and  FURMAN,  JJ.,  concur. 


(2S  Wyo.  432) 
TATLOB  ▼.  STOCKWELL  et  aL  (No.  774.) 
(Supreme  Court  of  Wyoming.    April  8,  1915.) 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  145  Paa  743. 

PER  CURIAM.  The  opinion  in  this  case 
is  reported  in  145  Pac.  743.  The  defendants 
in  error  have  filed  a  petition  for  a  rehearing 
and  allege  the  following  grounds  therefor: 

"First,  that  error  was  not  committed:  and, 
second,   that   if   error   was   committed   it   was 
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harmless,  and  therefore  not  sufficient  grounds 
for  reversal." 

This'  petition  does  not  disclose  that  any 
new  point  is  here  raised,  and  their  brief 
merely  contains  a  new  discussion  of  misjoin- 
der and  the  effect  thereof,  and  by  a  reference 
to  tlie  opinion  filed  both  questions  were  cov- 
ered and  decided.  We  have,  however,  looked 
into  the  case  further,  in  view  of  the  brief 
in  support  of  the  petition,  and  do  not  recede 
from  the  views  expressed  in  the  iqdniom  filed. 

Blearing  denied. 

(^  Colo,  n) 

PBOPL.E  ez  rel.  DENVER  &  B.  O.  R.  CO.  T. 

GARFIELD  COUNTY  COURT 

et  aL    (No.  7876.) 

(Supreme  Court  of  Colorado.    March  1.  191Si 

1.  Quo  Wabbanto  «=s>10— ExxBoisa  or  "Pub- 
lic OincK"— "Offick." 

An  action  in  the  nature  of  quo  warranto 
does  not  Ue  to  test  the  risht  of  defendants  as 
commissioners  appointed  to  call  and  hold  an 
election  upon  the  question  of  incorporating  a 
tewn,  since  their  positions  are  transient,  and 
cease  to  exist  upon  performance  of  the  duties 
delegated  to  them,  and  are  not  "public  offices," 
because  lacking  the  Ideas  of  tenure,  emoluments, 
and  duties  pertaining  to  public  offices;  an  "of- 
fice" being  an  employment  on  l)ehalf  of  the 
government  in  any  station  or  public  trust  not 
merely  transient,  occasional,  or  IncidentaL 

[Ed.  Note. — For  other  cases,  see  Quo  Warran- 
to, Cent.  Dig.  H  10-12;   Dec.  Dig.  <8=>10. 

For  other  definitions,  see  Words  and  Phras- 
es, First  and  Second  Series,  Office.] 

2.  Qdo    Wabbanto  •=32&— Pbsuatubx  Pbo- 

CEEDINO. 

Such  action  was  premature,  as  It  was  not 
certain  that  the  proposed  town  would  ever  be 
incorporated,  and  since,  after  that  question  was 
settled  by  the  election,  and  the  town  was  de- 
clared incorporated,  the  validity  of  its  incor- 
poration could  be  tlien  tested  by  quo  warranto. 
[Ed.  Note. — For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  Si  31-83;   Dec  Dig.  <8=»2g.] 

Error  to  District  Court,  Garfield  County; 
John  T.  Shumate,  Judge. 

Prohibition  by  the  People  of  the  state  of 
C!olorado,,  on  relation  of  the  Denver  &  Rio 
Grande  Railroad  Company,  against  the  Coun- 
ty Court  of  Garfield  County,  Colo.,  R.  J. 
Smitli,  Judge  and  Acting  Clerk  of  said  court, 
and  H.  H.  Ballard  and  others,  as  Commis- 
sioners. Judgment  for  defendants,  and  rela- 
tor brings  error.    Affirmed. 

B.  N.  Clark,  of  Denver,  and  O.  W.  Dar- 
row,  of  Glenwood  Springs,  for  plaintiff  In 
error.  A.  L.  Beardsley,  of  Glenwood  Springs, 
for  defendants  in  error. 

TELLER,  J.  In  this  case  the  plalntlft  In 
error  seeks  to  reverse  a  Judgment  of  the 
district  court  dismissing  an  action  brought  to 
prevent  further  proceedings  In  the  matter 
of  Incorporating  the  town  of  Silt 

It  appears  from  the  complaint  that  the 
county  court  upon  the  Ullng  of  a  petition 
for  the  incorporation  of  the  proposed  town, 
aiipointed  commissioners  to  call  and  hold  an 


election  upon  the  question  of  incorporation. 
The  complaint  alleged  that  the  petition  was 
not  snfflcient  to  give  the  court  Jurisdiction 
to  proceed.  A  restraining  order  to  prevent 
further  proceedings  was  sought  and  obtain- 
ed. This  order,  however,  did  not  prohibit 
the  holding  of  the  election,  which  had  al- 
ready been  called.  The  defendants  answered, 
showing  cause,  and  upon  trial  to  the  court 
Judgment  of  dismissal  was  entered. 

Numerous  errors  are  assigned  upon  the  ad- 
mission of  evidence,  the  sustaining  and  de- 
nial of  motions,  etc.;  but  iu  our  view  of 
the  case,  it  Is  necessary  only  to  pass  upon  the 
correctness  of  the  Judgment  dlsmlBBlng  the 
cause. 

[1]  Although  the  county  court  and  the 
Judge  thereof  were  made  defendants,  and  a 
restraining  order  sought  and  obtained,  the 
action  is  evidently  Intended  to  be  one  in  the 
nature  of  quo  warranto.  As  such,  It  de- 
mands that  the  defendants,  who  had  been  ap- 
pointed commissioners,  show  by  what  war- 
rant they  claimed  the  right  to  perform  the 
duties  which  the  county  court  had  devolved 
upon  them;  thus  raising  the  question  of  the 
validity  of  the  proceedings  in  the  county 
court. 

We  are  of  the  opinion  that  an  action  in 
this  form  does  not  lie  to  test  the  right  of 
these  defendants,  as  commissioners,  to  call 
and  hold  an  election  as  ordered.  They  do 
not  hold  a  public  office  in  the  sense  in  which 
that  term  Is  used  In  the  statute  concerning 
usurpation  of  office.  An  office  has  been  de- 
fined as: 

"An  employment  on  behalf  of  the  government 
in  any  station  or  public  trust  not  merely  tran- 
sient occasional,  or  incidental."  In  the  Matter 
of  Oaths,  etc..  20  Johns.  (N.  T.)  492. 

The  Supreme  Court  of  Blichlgan  says: 

"A  designation  of  a  person  to  do  some  one 
act  or  duty,  with  no  official  tenure  except  as 
incident  to  that  transitory  function,  cannot 
make  him  a  public  officer,  without  involving  a 
great  absurdity.  £jvery  public  office  includes 
duties  which  are  to  be  performed  constantly,  or 
as  occasion  arises,  during  some  continuous  ten- 
ure." Underwood  v.  McDuSee,  15  Mich.  366. 
98  Am.  Dec.  194. 

The  positions  held  by  these  commissioners 
were  transient  in  their  nature,  and  ceased  to 
exist  upon  the  full  performance  of  the  few 
duties  attached  to  them.  They  lack  the  es- 
sential elements  of  public  offices,  which  "em- 
braces the  ideas  of  tenure,  duration,  emolu- 
ment and  duties."  In  the  Matter  of  House 
Bill  No.  186,  9  Colo.  628,  21  Pac.  473;  Unit- 
ed States  V.  Hartwell,  6  WaU.  385,  18  U  Bd. 
830. 

[2]  The  action  was  premature,  not  only 
because  there  were  no  officers  whose  right 
might  thus  be  challenged,  but  because  it  was 
not  certain  that  the  proposed  corporation 
would  ever  be  formed.  That  question  would 
be  settled  by  the  election;  and.  If  the  cor- 
poration were  dedared  formed,  the  validity 
of  its  incorporation  could  then  be  tested  by 
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quo  warranto.  Velasquez  t.  Zimmerman,  30 
Colo.  355,  70  Paa  419. 

The  complaint  not  stating  a  canse  of  ac- 
tion, tbe  Judgment  of  dismissal,  on  what- 
ever grounds  based,  was  correct,  and  Is  ac- 
cordingly  affirmed. 

Judgment  affirmed. 

GABBERT,  C.  J.,  and  HILL^  J.,  concur. 

(69  Colo.  61)  ^™'"" 

BaJOWIiTON    T,    KNIGHT-CAMPBEIIi 

MUSIC  CO.    (No.  7870.) 

(Supreme  (3oart  of  (Colorado.    March  1,  1915.) 

1.  Appeai.  and  Ebrob  «=>(S9d  —  QnssrioiTs 
Rbvibwable— Instructions. 

Errors  in  givins  and  refusinK  instnictions 
will  not  be  considered  where  neither  the  instruc- 
tions  iiven  nor  those  refuged  are  in  the  abstract. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  292S-2930;  Dec.  Dig.  «=» 
699.] 

2.  Tbiai.  «=>25— Rioht  to  Opkn  and  Closb 

Case — Issues. 

Where,  in  an  action  for  installments  on  a 
contract  for  the  purchase  of  a  piano,  the  buyer 
admitted  the  execution  of  the  contract,  but  de- 
nied in  his  answer  everything  else,  the  seller 
had  the  burden  of  establishing  bis  cause .  of 
action,  and  the  buyer's  motion  to  open  and  close 
was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Trial,  (3ent 
Dig.  tS  44-75;  Dec  Dig.  <8=»25.] 

Error  to  CJounty  Court,  City  and  County  of 
Denver ;    G.  W,  Dunn,  Judge. 

Action  by  the  Knight-Campbell  Music  Com- 
pany against  Ira  W.  Knowlton.  There  was 
a  Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

W.  H.  Hunt,  of  Denver,  for  plaintiff  In  er- 
ror. John  F.  Tourtellotte,  of  Denver,  for  de- 
fendant in  error. 

TELLER,  J.  Plaintiff  in  error  was  the  de- 
fendant In  an  action  in  the  county  court, 
brought  by  defendant  in  error,  to  recover  cer- 
tain installments  payable  on  a  contract  for  the 
purchase  of  a  piano.  The  action  having  been 
begun  in  a  Justice  court,  there  are  no  plead- 
ings by  which  tbe  Issues  are  defined. 

From  the  statements  of  defendant's  coun- 
sel, which  are  preserved  In.  the  record.  It  ap- 
pears that  he  presented  alternately  tbe  de- 
fense of  breach  of  oral  warranties  on  the 
sale,  and  fraud  and  misrepresentation  In  pro- 
curing the  contract  of  sale.  The  same  course 
was  pursued  in  the  brief  and  in  the  oral  ar- 
gument Undei*  either  view  of  the  case  the 
issue  was  whether  or  not  the  alleged  state- 
ments were  made.  That  was  the  issue  tried. 
It  Is  urged  that  the  court  erred  in  not  per- 
mitting the  defendant  the  right  to  open  and 
close,  and  that  the  verdict  was  against  the 
evidence. 

[1]  There  are  other  errors  assigned  on  the 
giving  and  the  refusing  of  instructions,  but, 
as  neither  the  instructions  given  nor  those 
refused  appear  in  the  abstract,  they  wUl  not 
be  considered. 


[2]  Defendant  admitted  the  execution  of 
tbe  contract,  but  followed  it  by  stating  that 
be  denied  everything.  This  left  the  plaintiff 
under  the  necessity  of  introducing  evidence 
to  establish  Its  cause  of  action.  There  was, 
therefore,  no  error  in  denying  defendant's 
motion  to  be  allowed  to  open  and  to  dose 
the  cause. 

There  was  a  clear  conflict  of  evidence  on 
the  matter  of  the  statements  which  are  al- 
leged to  have  been  warranties  or  misrepresen- 
tations, and  tbe  verdict  appears  to  have  been 
Justified,  and  ought  not  to  be  disturbed. 

There  being  no  error  in  the  record,  tlie 
Judgment  is  affirmed. 

GABBERT,  CX  J.,  and  HILL,  J.,  concur. 

'  (B8  Colo.  SU) 

SNYDER  T.  COLORADO  GOLD  DREDGING 

CO.     (No.  7433.) 
(Supreme   0>nrt  of  CSolorado.     Feb.   1,   1915. 

Rehearing  Denied  April  5,  1916.) 
Watebs  and  Wateb  Coubses  «=3l52— Settub- 

KENT  OF  Wateb  Riohts— Issues— Jubisdio 

TioN  or  Court. 

The  purpose  of  statutory  adjudication  pro- 
ceeding to  settle  priority  of  water  rights  is  to 
settle  the  amount  of  water  entitled  to  be  divert- 
ed by,  and  the  relative  priorities  of,  the  ditches 
on  a  natural  stream,  and  the  court  is  without 
jurisdiction  to  determine  other  matters,  and  it 
may  not  consider  title  to  a  canal  or  right  of  waj 
therefor,  or  the  manner  of  the  acquisition  there- 
of. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  C!ent  Dig.  {{  156,  157;  Dee^ 
Dig.  «=»152.] 

En    Banc.    Appeal    from    District    Court, 

Summit  County ;  Charles  Cavender,  Judge. 
Statutory  adjudication  proceeding  between 
C.  M.  Snyder  and  another  and  the  Colorado 
Gold  Dredging  Company  to  settle  the  amount 
of  water  the  parties  are  entitled  to  and  their 
priorities.  From  a  Judgment,  C.  M.  Snyder 
appeals.    Affirmed. 

E.  T.  Welhs,  of  Denver,  fof  appellant. 
William  v.  Hodges,  of  Denver,  for  appellee. 

GARRIGUES,  J.  1.  This  is  an  appeal  by 
C.  M.  Snyder  from  a  final  general  adjudica- 
tion decree  rendered  by  the  district  court 
of  Summit  county  In  water  district  No.  36. 
in  a  proceeding  under  the  statute  to  settle 
the  priority  of  water  rights  on  Swan  river, 
acquired  by  appropriation  and  use  for  bene- 
ficial purposes  other  than  irrigation.  Tbe 
court  entered  a  decree  finding  the  Galena 
ditch.  No.  6  according  to  the  date  of  con- 
struction (the  CJolorado  Gold  Dredging  Com- 
pany, appellee,  claimant),  was  entitled  to 
priorities  Nos.  6  and  30  for  hydraulic  placer 
purposes;  that  under  priority  No.  5  by  con- 
struction, it  was  entitled  to  15.63  cubic  feet 
per  second,  to  date  from  June  1,  1863,  and 
under  priority  No.  30,  by  enlargement,  to  44.37 
cubic  feet  per  sec6nd,  dating  from  Septem- 
ber 1,  1898 ;  that  the  Swan  River  ditch.  No. 
69  according  to  date  of  construction  (B.  T. 
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Wells  and  C  H.  Snyder,  the  appellant,  clalm- 
ants),  was  entitled  for  placer  mining  pur- 
poses to  priority  No.  64  for  100  cubic  feet 
per  second,  of  date  August  15,  1007. 

2.  In  1S63  tbe  Galena  ditch  was  originally 
constructed  in  part,  if  not  wholly,  over  tbe 
government  domain,  and  across  territory 
subsequently  patented  to  B.  T.  Wells  as  the 
Mascot  placer.  In  1892  Wells  made  entry 
of  the  Mascot  placer  location,  crossed  then 
by  the  ditch,  which  was  patented  to  him 
June  17,  1897.  In  September,  1898,  the  par- 
ties claiming  to  own  the  ditch  and  the  right 
to  use  the  water  enlarged  It  to  carry  what 
was  decreed  as  priority  No.  30  for  44.37 
cubic  feet.  In  doing  so  they  enlarged  the 
ditch  across  the  Mascot  placer  without  tbe 
knowledge,  consent,  or  acquiescence  of  the 
owner  of  the  premises,  who,  it  appears,  has 
never  been  compensated  for  the  extra  right 
of  way  required  or  taken  for  tbe  enlargement 
of  the  ditch  across  his  placer  location.  In 
this  adjudication  proceeding  It  is  claimed 
that,  because  tbe  enlargement  across  tbe 
placer  was  a  trespass,  no  priority  of  appro- 
priation was  acquired  thereby,  and  that  tbe 
court  erred  in  decreeing  to  the  ditch  any  ap- 
propriation on  account  of  the  enlargement. 
It  is  also  nrged  that  the  claimant  of  tbe 
Galena  ditch  In  tbe  adjudication  proceeding 
•lid  not  own  tbe  ditch  or  the  water  right, 
and  that  the  appropriations  awarded  to  it 
are  excessive.  The  assignments  of  error 
are:  (1)  That  the  Galena  ditch  ought  to 
have  been  awarded  an  appropriation  of  only 
4  second  feet  In  respect  of  original  construc- 
tion, and  no  amount  in  respect  of  enlarge- 
ment, and  ought  to  have  been  awarded  no 
priority  at  all  as  against  tbe  Swan  River 
ditdi;  (2)  that  tbe  original  Galena  ditch  and 
water  right  had  been  abandoned,  and  the 
C<dorado  Gold  Dredging  Ck>mpany  acquired 
no  right  thereto  by  virtue  of  original  con- 
stroction;  (3)  that  the  alleged  enlargement 
of  the  Galena  ditch  was  an  unlawful  tres- 
pass upon  the  placer  location,  and  no  ap- 
propriation conld  be  initiated  or  acquired 
thereby. 

3.  The  purpose  of  a  statutory  adjudication 
proceeding  is  to  settle  the  volume  or  amount 
of  wat^r  entitled  to  be  diverted  by,  ahd  the 
relative  priorities  of,  the  ditches  on  the  nat- 
ural stream.  Tbe  court  in  its  inquiry  Is 
coDbned  to  this  purpose,  and  is  without  Ju- 
risdiction to  hear  or  determine  other  mat- 
ters. In  the  iSroceedlng  no  evidence  should 
have  been  received  or  considered  relative  to 
the  enlargement  being  a  trespass  upon  tbe 
placer  location.  Tbe  title  to  the  canal,  its 
right  of  way,  or  whether  it  owns  its  right  of 
way,  or  how  It  may  have  acquired  it,  are 
matters  that  cannot  be  gone  into  or  deter- 
mined in  a  statutory  adjudication  proceed- 
ing. Haines  f.  Feamley,  66  Colo.  243,  138 
Pac.  541,  and  cases  there  cited. 

4.  Claim  is  also  made  that  tbe  original 
Galena   ditch   and   water  right   were   aban- 


doned, and  that  appellees  should  have  been 
awarded  no  right  by  virtue  of  original  con- 
struction ;  also  that  tbe  amount  awarded 
tbe  ditch  upon  each  priority  is  excessive. 
Tbe  testimony  as  to  these  matters  was  con- 
flicting. 

We  have  gone  carefully  over  the  record, 
and  find  sufficient  evidence  to  amply  sustain 
tbe  decree. 

Judgment  affirmed. 

Aibrmed. 

(69  Colo.  92) 

CITY  OF  VICTOK  v.  CARBIS.    (No.  8078.) 

(Supreme  Court  of  Colorado.    March  1,  1916.) 

Municipal  Cobpok&tions  «=»804  —  Tobtb — 
Defect  iw  Sidbwalk— Oontbibutobt  Neo- 

LIOENCB. 

In  an  action  for  personal  injuries  received 

in  slipping  on  a  iddewalk,  it  appeared  that  de- 
fendant had  previously  broken  his  kneecap  and 
was  wearing  a  bandage  at  the  time  of  the  second 
accident,  the  plaster  cast  having  been  removed 
but  two  weeks  before;  that  be  was  thoroughly 
familiar  with  the  condition  of  the  sidewalk  where 
he  fell;  that  his  doctor  had  cautioned  him  to 
be  careful;  that  at  tbe  time  he  fell  it  was  sleety; 
and  that  he  had  jnst  left  a  saloon  in  company 
with  a  crowd  and  was  heedlessly  following  two 
men  down  the  road  to  see  them  fight.  Held, 
that  plaintiff  was  guilty  of  contributory  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Ctat.  Dig;  f{  1674-1676;  Dec. 
Dig.  «=.804.] 

Error  to, District  Court,  Teller  County;  J. 
B.  Little,  Judge. 

Action  by  John  Carbis  against  the  City  of 
Victor.  Judgment  for  plaintUF,  and  defend- 
ant brings  error.    Reversed. 

William  Mellen,  of  Victor,  for  plaintiff  In 
error.  Edward  J.  Bonghton  and  W.  M.  Alter, 
both  of  Cripple  Creek,  for_ defendant  in  error. 

BAILBT,  3.  Plaintiff  In  error,  tbe  City  of 
Victor,  brings  here  for  review  a  Judgment 
for  $6,600  against  it,  recovered  by  defendant 
in  error,  in  tbe  District  Court  of  Teller 
County,  for  personal  injuries  sustained  by 
him  as  tbe  result  of  a  fall  upon  one  of  tbe 
city's  sidewalks. 

It  appears  that  at  tbe  time  of  tbe  accident, 
and  for  many  years  prior  thereto,  there  was 
constructed  and  maintained  at  a  certain 
point  in  tbe  sidewalk,  nearer  tbe  outside 
than  tbe  Inside  thereof,  on  the  northern  side 
of  Victor  Avenue,  between  Third  and  Fourth 
Streets,  a  portion  of  the  business  section  of 
tbe  city,  a  manway  covered  by  folding  dou- 
ble Iron  doors,  about  four  feet  square,  and 
slightly  projecting  above  the  general  level, 
with  abundant  space  to  pass  on  either  side 
thereof.  It  is  alleged  that  these  doors,  by 
reason  of  theit  smooth  and  slippery  surface, 
were,  to  tbe  knowledge  of  the  defendant  city, 
highly  dangerous  to  the  life  and  Umb  of  pass- 
ers-by along  the  sidewalk. 

Some  two  and  a  half  months  prior  to  tbe 
accident  upon  which  this  suit  is  based,  plain- 
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tiff  met  with  a  dmllar  misfortrme  In  at- 
temptlng  to  Jump  to  a  raised  sidewalk,  while 
rannlng  to  catch  a  street  car,  when  he  fell, 
striking  his  left  knee  upon  the  curb  in  such 
a  way  as  to  fracture  the  patella,  or  knee- 
cap. That  fracture  was  treated,  first,  by 
posterior  splint,  later  by  plaster  cast,  and  for 
abont  two  weeks  before  the  second  accident 
occurred,  and  at  the  time  of  its  occurrence, 
by  an  elastic  web  knee  supporter. 

On  the  evening  of  February  4tb,  1911,  at 
about  the  hour  of  7:15,  plaintiff  with  sev- 
eral others  left  a  saloon  near  the  comer  of 
Fourth  Street  and  Victor  Avenue,  in  a  storm, 
without  rubbers  on  his  feet,  and  Joined  a 
crowd  going  down  Victor  Avenue  toward 
Tlilrd  Street,  following  two  men,  who  had 
just  left  a  poolroom  next  door  to  the  saloon, 
with  the  purpose  of  witnessing  a  proposed 
fight  between  them  at  some  more  or  less  dls-' 
tant  point.  There  were  numerous  persons 
passing  along  the  sidewalk  in  either  direc- 
tion. Sleet  was  falling  to  such  an  extent  as 
to  greatly  aggravate  the  likelihood  of  acci- 
dent to  pedestrians.  In  hastening  along  the 
sidewalk  with  the  crowd,  plaintiff  stepped 
upon  the  iron  doors  of  the  manway,  slipped 
and  fell,  refracturlng  the  kneecap,  or  patel- 
la, as  a  result  of  which  he  was  disabled  for 
many  months,  suffering  severely,  and  was 
probably  permanently  injured.  According  to 
his  own  testimony,  he  was  thoroughly  fa- 
miliar with  the  iron  doors,  had '  walked  by 
and  over  them  from  time  to  time  for  about 
eight  years,  and  knew  they  were  slippery, 
having  on  occasions  avoided  them  as,  In  his 
opinion,  being  unsafe ;  and  further,  that  his 
doctor  had  warned  him  against  the  danger 
of  refracture  and  cautioned  the  exercise  of 
care  to  avoid  Buqh  result.  He  had  been 
drinking  intoxicants  during  the  evening, 
though  to  what  extent,  or  with  precisely 
what  effect,  does  not  definitely  appear.  The 
following  is  an  extract  from  his  testimony  <hi 
cross-examination  : 

"Q.  When  you  were  walking  down  the  street 
and  came  to  this  door,  yon  say  you  didn't  give 
it  a  tboupht  Bt  all?  A.  No,  sir;  I  never 
thought  anything  about  the  doors. 

"Q.  Tour  mind  was  on  the  fight,  wasn't  it? 
A.  Yes,  sir. 

"Q.  That  is  the  only  thing  you  were  thinking 
about?  A.  Why,  I  never  had  anything  to  think 
of;  Just  to  go  down  there  andi  see  what  they 
were  going  to  do^  and  who  was  the  best  man; 
that  is  all. 

"Q.  Yon  didn't  even  think  whether  you  were 
going  to  fall  on  this  occasion,  or  whether  yon 
wasn't?  A.  No,  sir;  it  wasn't  in  my  head  at 
all. 

"Q.  Ton  didn't  give  it  a  thought  at  all  when 
yon  got  on  the  street?    A.  No,  sir." 

Defendant  moved  for  a  directed  verdict 
upon  the  ground,  among  others,  that  the  un- 
disputed and  uncontradicted  evidence  show- 
ed such  want  of  reasonable  care  on  ttie  part 
of  plaintiff  as  to  constitute  contributory  neg- 
ligence. Being  of  optnioa  that  the  motion 
should  have  been  granted  on  this  ground,  the 
decision  Is  limited  to  that  one  question  as 
dedsive  of  the  case.    We  have  assumed,  for 


the  purposes  of  this  opinion,  predicated  as 
it  is  solely  upon  want  of  care  and  caution  on 
the  part  of  the  plaintiff,  negligence  on  the 
part  of  the  city  in  the  construction  and  main- 
tenance of  the  iron  doors  in  the  walk,  but 
we  do  not  in  tact  so  determine. 

Where,  by  his  own  acts  and  conduct,  a 
person  shows  such  total  disregard  for  his 
physical  safety  and  welfare  as  did  the  plain- 
tiff a  clear  case  of  contributory  negligence 
seems  to  be  made  out  Any  other  conclusion 
would  be  equivalent  to  saying  that  tn  order 
to  constitute  such  negligence  one  must  will- 
fully and  purposely  seek  an  Injury  to  his 
person,  and  such  Is  not  and  cannot  be  the 
law.  Considered  in  Its  most  favorable  as- 
pect for  plaintiff,  the  evidence  shows  that  his 
entire  course  of  action  was  such  as  to  evince 
absolute  indifference,  and  an  entire  lack  of 
care  and  caution,  and  since  It  is  not  in  con- 
filct  upon  any  substantial  or  controlling  mat- 
ter, a  verdict  for  defendant  should  have  been 
directed. 

Plaintiff  was  thoroughly  familiar  wltb  the 
condition  of  the  sidewalk  where  he  felL  The 
plaster  cast  placed  on  his  knee  to  correct  the 
fracture  received  in  his  first  accident  haA 
been  removed  only  two  weeks  prior  to  this 
one,  and  replaced  by  an  elastic  web  support- 
er. The  healing  process  was  proceeding  sat- 
isfactorily, and  he  had  been  cautioned  by  bis 
doctor  of  the  dangers  of  refracture.  Weath- 
er conditions  were  affirmatively  against  the 
safety  of  any  one  using  the  streets  at  that 
time,  and  particularly  of  the  plaintiff  in  his 
injured  condition.  With  the  increased  tias- 
ard,  due  to  climatic  conditions,  a  higher  de- 
gree of  care  was'  by  law  required  of  all  pe- 
destrians. City  T.  Hubbard,  29  Colo.  534,  69 
Pac.  508.  Despite  all  this,  the  plaintiff,  ex- 
ercising no  thought,  care  or  cautlcm  what- 
ever, but  utterly  unmindful  of  and  indiffer- 
ent to  his  personal  safety,  as  affirmatively 
appears -from  his  own  testimony,  voluntarily 
Joined  and  followed  the  crowd,  pushing  and 
hastening  along  over  the  alleged  dang;er 
point,  which  he  made  no  effort  to  avoid,  al- 
though well  and  fully  advised  of  Its  pres- 
ence and  character.  Upon  the  undisputed 
facts 'of  this  case.  It  appears  to  the  court 
that  there  is  no  room  for  an  honest  differ- 
ence of  opinion,  between  intelligent  and  fair- 
minded  men,  that  plaintiff  was  guilty  of  con- 
tributory negligence.  The  court  should  have 
so  declared  as  matter  of  law.  C.  C.  R.  R. 
Co.  V.  Holmes,  5  Colo.  197;  Lord  ▼.  Pueblo 
8.  &  R.  Co.,  12  Colo.  390,  21  Pac.  148;  Jack- 
son V.  Cmiy,  16  Colo.  103,  26  Pac.  331 ;  Colo- 
rado &  Southern  Co.  v.  Reynolds,  51  Colo. 
231,  lie  Pac.  1048;  PhUllps  v.  Denver  City 
Tramway  Co.,  63  Colo.  458,  128  Pac.  460, 
Ann.  Cas.  1914B,  29. 

The  Judgment  is,  therefore,  reversed  and 
the  cause  remanded,  with  directions  to  dis- 
miss. 

GABBERT,  0.  J.,  and  WHITE,  J.,  concur. 
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(51  Oolo.  tB) 

FOUNTAIN  yALLBX  LAND  A  IBB.  CO.  ▼. 
WAGONER.    (No.  7942.) 

(Saprem«  Conrt  ot  Colorado.    March  1,  1915.) 

1.  Vendor  and  Pubchaseb  ^=341  —  Rkuk- 

DIKS    or    POBCHABKfi^— ReCOVKBT    OT   MONXT 
P  AJ  D — COHPLAJ  NT^FBAtTD . 

A  complaint,  asking  the  cancellation  of  a 
contract  for  the  purchase  of  land  and  the  re- 
'Covery  of  money  paid  thereon  on  the  ground  of 
fraud,  which  alleges  that  the  plaintiff's  execu- 
tion of  the  contract  was  secnred  through  false 
aod  fraudulent  representations  of  the  defend- 
ant, well  known  to  it  at  the  time  the  contract 
was  made,  the  plaintiff  relying  thereon,  and 
which  sets  forth  in  detail  the  representations 
that  defendant  had  clear  title  to  uie  land,  and 
Ibat  it  was  free  from  ditbhes  except  those  ap- 
pertaining thereto,  and  had  good  and  suffldent 
water  ri^ts,  states  a  good  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |S  1008-1017;  Dec.  Dig. 
@=3341.] 

2.  Vendob  and  Pubchaseb  «=344r-REUEDix8 
OF  Pubchaseb— Recovkbt  of  Monet  Paid 

— SUFWOIENCT   OF  EVIDENCE— FbAUD. 

In  a  suit  to  cancel  a  contract  for  the  pur- 
-duise  of  land  and  to  recover  the  purchase  money 
paid,  eridence  held  sufficient  to  show  that  the 
misrepresentations  made  by  the  rendor  as  to  the 
title,  incumbrances,  and  water  rights  were  ma- 
terial, and  that  the  purchaser  would  not  have 
made  a  contract  except  for  them. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  09-76;  Dec.  Dig.  «=> 
44.1" 

S.  Vendob   and   Pubchaseb   «=>10&— Reio- 
dus  or  Pubchaseb— Recovxbt  or  Monet 
Paid — Fbaud— Injubt. 
Fraudulent  representations  by  a  vendor  as 
Id  the  title,  incumbrances,  and  water  rights  en- 
title the  purchaser  to  rescind  an  executory  con- 
tract without   a   showing   that   the  vendor   is 
twnkmpt,  since  the  vendor  is  thereby  injured 
notwithstanding    the    fact    that    the    company 
might  be  able  to  perfect  its  title  before  the  time 
for  making  the  conveyance. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  ®=>10&] 

4.  Appeal    and    Ebbob'  «s»1010— Rkvixw— 
Findings  or  Fact. 

Where  the  trial  court  found  misrepresenta- 
tiong  by  the  vendor  which  entitled  the  purchas- 
er to  rescind,  and  there  was  evidence  to  sup- 
port such  findings,  they  will  not  be  disturbed 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krtor,  Cent  Dig.  Si  3979-3982,  4(S4;  Dec. 
Dig.  <S=»1010.] 

5.  Vexdob  and  Pubchaseb  9=3ll9— Rescis- 
sion BT  Vendob— Fraud — Delay. 

Where  a  purchaser  under  an  executory 
-contract  as  soon  as  he  learned  of  the  fraudu- 
lent misrepresentations  by  the  vendor,  com- 
plained to  the  vendor's  agent,  who  promised  to 
take  the  matter  up  with  the  vendor,  and  the 
purchaser,  after  waiting  for  about  six  months, 
notified  the  vendor  that  he  rescinded  the  con- 
tract and  demanded  his  money  back  and  brought 
a  suit  within  three  weeks  after  receiving  the 
vendor's  refusal,  there  was  not  such  delay  in 
seeking  a  relief  as  amounted  to  a  ratification 
of  the  contract 

[Kd.  Note. — For  other  cases,  see  Vendor  and 
Parchaser,  C«nt  Dig.  {g  212-214;  Dec.  Dig. 
«=»119.] 

-0.  Appeal  and  Ebbob  $=3882— Hariclbss  Eb- 
bob—Findings. 

A  vendor  cannot  complain  of  the  amount 
awarded  to  it  as  the  rental  value  of  the  prem- 


ises, sold  under  an  ezccntonr  contract  rescind- 
ed by  the  purchaser  for  the  vendor's  fraud, 
where  the  evidence  offered  by  the  purchaser  on 
that  issue  was  meager  but  did  not  show  a  value 
greater  than  that  awarded,  and  where  tlie  ven- 
dor offered  no  evidence  as  to  such  value. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8S  3591-3610;  Dec.  Dig. 
<S=>882.] 

Error  to  District  Coart,  El  Paso  County; 
J.  W.  Sbeafor,  Judge. 

Action  by  Talbert  W.  Wagoner  against  tbe 
Fountain  Valley  Land  &  Irrigation  Company. 
Judgment  for  the  plalntifl,  and  defendant 
brings  error.    Affirmed. 

Willis  L.  Stracban,  of  Colorado  Springs 
(Henry  McAllister,  Jr.,  of  Denver,  of  counsel), 
for  plaintiff  in  error.  Dunbar  F.  Carpenter, 
of  Colorado  Springs  (H.  Q.  Lunt,  of  Colorado 
Springs,  of  counsel),  for  defendant  In  error. 

HILL,  J.  Tbe  defendant  In  error  brought 
this  action  to  recover  $2,500,  paid  to  tbe 
plaintiff  in  error  as  a  part  of  the  purchase 
price  for  60  acres  of  land  and  water  purchas- 
ed by  him  from  It,  under  contracts  bearing 
date  October  21,  1910,  which  he  seeks  to 
have  canceled,  together  with  certain  promis- 
sory notes  given  in  part  payment  of  tbe  pur- 
chase price,  etc.,  alleging  that  his  execution 
of  the  contracts  was  procured  through  the 
false  and  fraudulent  representations  of  tbe 
defendant,  relied  upon  by  him,  etc.  He  al- 
leges his  previous  offer  and  willingness  to 
surrender  possession  and  account  for  rents, 
etc.  Trial  was  to  the  court,  which  found  tbe 
issues  in  favor  of  tbe  plaintiff  and  entered 
its  decree  canceling  tbe  cMitracts  and  notes 
and  awarding  to  the  plaintiff  a  money  Judg- 
ment for  $1,893.56. 

[i]  It  is  urged  that  the  complaint  fails  to 
state  a  cause  of  action,  and  that  the  court 
erred  in  overruling  the  demurrer  which  rais- 
es this  question.  For  convenience  we  will 
refer  to  the  parties  as  designated  in  the 
pleadings.  The  complaint  alleges,  In  part, 
that  the  plalntiCTs  execution  of  these  con- 
tracts was  secured  through  the  false  and 
fraudulent  representations  of  the  defendant, 
well  known  to  it  at  tbe  time  the  contracts 
were  made,  he,  the  plaintiff,  relying  thereon, 
etc  It  sets  forth  in  detail  what  these  false 
and  fraudulent  representations  consisted  of, 
the  greater  part  of  which  relates  to  facts 
which,  it  is  alleged,  the  defendant  repre- 
sented then  existed,  to  wit,  its  clear  title  to 
all  of  tbe  land  sold,  its  condition  as  being 
free  from  ditches  except  those  appertaining 
thereto,  and  the  kind  of  water  rights  which 
it  had,  which  were  to  go  with  the  land  under 
the  water  contract  We  do  not  think  the 
complaint  subject  to  demurrer  in  failing  to 
state  a  cause  of  action.  Its  allegation  in 
this  resifcct  will  be  further  considered  in 
connection  with  tbe  evidence  which  it  is 
claimed  is  insufficient  to  support  tbe  findings. 

It  is  urged  that  Inasmuch   as  the  laud 
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contract  did  not  call  for  a  deed  to  be  famish- 
ed at  the  time  it  was  executed,  hut  only 
after  half  of  the  purchase  price  of  $8,220 
was  paid,  which  in  part,  was  to  be  in  in- 
stallments, the  allegations  and  proof  of  the 
false  representations  as  to  title  are  immate- 
rial, even  though  true.  Cases  are  cited 
which,  it  is  alleged,  sustain  this  conclusion. 
We  do  not  think  they  go  to  this  extent,  or 
hold  further  than  that  a  person  in  good 
faith,  under  certain  circumstances,  can  con- 
tract to  sell  and  deliver  title  in  the  future 
to  lands  which,  at  the  time,  he  does  not  own, 
when  be  has  a  contract  for  its  purchase  or 
equitable  grounds  by  which  he  is  entitled  to 
believe  he  will  secure  title  before  his  grantee 
is  to  receive  it,  or  for  the  sale  of  land  on 
which  there  may  be  an  incumbrance  when 
he  is,  or  thinks  he  is,  able  and  intends  to 
have  it  removed  before  his  grantee  is  en- 
titled to  receive  his  title,  but  that  is  not 
the  question  here;  it  is.  Was  the  plaintiff 
induced  to  enter  into  this  contract  through 
the  false  and  fraudulent  representations  of 
the  defendant,  and,  if  so,  and  had  he  Icnown 
the  real  facts,  would  he  have  entered  into 
the  contracts,  and  upon  account  of  these  false 
and  fraudulent  representations  has  he  been, 
or  will  he  be,  injured  to  the  extent  that  he 
is  entitled  to  rescind? 

The  testimony  is  conclusive  that  at  the 
time  of  the  execution  of  the  contracts,  the 
title  to  this  land  did  not  stand  in  the  name 
of  the  defendant,  but  was  in  the  name  of 
W.  C.  Johnston;  that  there  was  a  deed  of 
trust  upon  this  and  other  lands  to  secure 
bis  personal  notes  in  the  sum  of  $10,000; 
that  there  also  was  a  deed  to  the  Wilson 
brothers,  which  had  been  previously  executed 
by  Johnston's  grantor,  for  a  right  of  way  for 
a  ditch  24  feet  wide,  running  diagonally 
through  this  land,  consuming  approximately 
1.27  acres  of  land,  which,  under  the  con> 
tract,  the  defendant  agreed  to  convey  to  the 
plaintiff  clear.  This  right  of  way  deed  was 
not  then  recorded,  but  was  filed  for  record  on 
March  11,  1910.  Possession  had  l>een  taUen, 
however,  and  the  ditch  constructed  before 
the  execution  of  the  contracts  to  the  plain- 
tiff, who,  in  substance,  testifies  it  was  his 
understanding  that  this  ditch  was  for  the 
sole  use  of  the  land  purchased  by  him. 
There  is  testimony  to  the  effect  that  the  de- 
fendant knew  of  this  right  of  way  being  own- 
ed by  the  Wilsons  at  and  before  its  execu- 
tion of  these  contracts.  At  the  trial,  which 
was  in  May,  1912,  Mr.  McRay,  who  had  deed- 
ed this  and  other  lands  to  Johnston  and  took 
his  notes  for  $10,000  as  part  of  the  pur- 
chase price,  which  was  secured  by  a  deed  of 
trust  thereon,  states  that  there  were  three 
notes   of   $3,333   each,   dated    February    14, 

1910,  payable,  respectively,  October  1,  1910, 

1911,  and  1912,  with  interest;  that  Mr. 
Johnston  was  in  default  in  his  payments  on 
the  notes  due  October  1,  1910  and  1911 ;  that 

^he  time  of  the  trial  he  was  owing  on 
i  two  notes  about  $5,500  past  due.    This 


nlth  all  of  the  third,  would  leave  about  $8.- 
800  as  a  first  Hen  upon  the  land.  Witness 
states  that  he  bad  made  demand  on  Johnston 
for  the  money,  but  had  not  got  it;  that 
Johnston  told  him  he  did  not  have  the  mono.v 
to  pay  him ;  that  he  is  the  same  McRay  who 
conveyed  the  right  of  way  for  the  ditch 
through  this  and  other  lands  to  the  Wilsons 
in  1907,  and  that  he  received  $500  for  that 
conveyance;  that  be  had  bad  conversations 
with  Johnston  previous  to  the  date  of  the 
contracts  in  issue  concerning  his,  McKay's, 
sale  of  this  right  of  way,  that  is,  as  to  its 
value,  which  had,  to  Johnston's  knowledge, 
been  settled  by  a  board  of  arbiters;  that 
the  ditch  ran  through  the  land  when  he  con- 
veyed it  to  Johnston;  that  Johnston  had 
been  over  it,  he  supposed,  about  500  times 
before  he  bought  it;  that  he  had  not  ex- 
tended the  time  of  payment  on  any  of  these 
notes;  that  he  had  agreed  he  would,  if  $2,- 
500  was  paid,  but  it  had  not  been  paid ;  that 
the  only  reason  he  knew  why  it  had  not  been 
paid  was  what  Johnston  told  him,  viz.,  that 
be  had  not  got  the  money;  that  he  bad  no 
arrangement  that  be  should  release  parts  of 
this  land  on  payment  of  a  certain  amount; 
tliat  be  was  willing  to  accept  his  money; 
that  he  had  contemplated  renewing  the  last 
two  notes,  also  that  he  had  threatened  fore- 
closure. The  plaintiff  testified  that  he  first 
learned  the  Wilsons  owned  the  ditch  when  one 
of  them  rode  up  there  in  May,  1910,  and  told 
him  they  had  a  deed  for  a  right  of  way 
through  there;  that  this  ditch  cuts  through 
the  laud  some  places  four  feet  deep,  and  there 
are  dams  at  places;  that  be  had  to  flume 
across  it  to  irrigate  the  power  part  of  this 
place ;  that  to  cross  It  with  a  wagon  he  had 
to  either  dig  a  place  and  fill  in,  or  build  a 
bridge ;  tliat  it  impedes  cultivation,  cuts  part 
of  the  land  In  a  kind  of  a  three-cornered 
shape,  and  makes  it  bad  for  plowing,  seed- 
ing, cutting  hay,  running  ditches,  etc 

It  is  admitted  that  the  defendant  promised 
to  pay  the  1910  taxes  upon  this  land,  and 
that  without  this  promise  in  order  to  be  in 
shape  to  be  in  a  position  to  fulfill  its  con- 
tract with  the  plaintiff,  it  would  be. required 
to  do  so.  It  is  conceded  that  these  ta.^es  had 
not  been  paid  at  the  time  of  the  trial  in  1912. 
The  defendant's  evidence  discloses  that  Mr. 
Johnston  was  its  president  at  the  time  an<) 
ever  since  the  execution  of  the  contract  with 
the  plaintiff.  In  addition  to  denying  all  false 
representations,  etc.,  he  testified  that  while- 
the  title  to  this  land  stood  in  his  name,  the 
company  was  its  owner;  that  he  held  it  as- 
trustee  for  the  company;  that  the  company 
had  a  bond  issue  of  $500,000,  secured  by  in- 
cumbrance on  all  lands  it  owned  or  there- 
after acquired;  that  in  order  to  prevent  this 
and  some  other  lands  that  he  had  bought 
from  coming  under  the  l>ond  issue  before  it 
came  under  the  private  trust  deed  given  back 
to  secure  a  part  of  the  purchase  price,  it  war 
deeded  to  him,  that  is,  they  deeded  to  him. 
and  be  gave  a  trust  deed  to  secure  the  unpaid 
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liortion  of  the  purchase  price;  that  he  then 
put  a  proclamatioa  of  trust  in  the  safe  for 
the  Fountain  Valley  Land  &  Irrigation  Com- 
pany to  be  recorded,  which  was  afterwards 
recorded,  that  is,  he  gave  a  declaration  of 
trust  to  the  company  covering  this  land,  as 
he  had  others.  This  declaration  of  trust  was 
placed  of  record  December  23,  1911,  and  cov- 
ers several  tracts  of  land,  including  the  land 
in  question,  and  declares  that  while  the  legal 
title  is  In  Johnston,  they  are  in  fact  the  prop- 
erty of  the  defendant,  etc.  The  witness'  ex- 
cuse for  not  paying  the  1910  taxes  was  that 
the  property  had  been  assessed  too  high,  and 
that  he  was  waiting  to  have  it  adjusted,  had 
not  done  so  yet,  but  for  this  reason  had  still 
refused  to  pay  the  taxes.  He  also  admits 
that  the  defendant  had  never  furnished  the 
plaintiff  with  an  abstract  for  the  property, 
and  had  never  secured  the  location  of  a  pub- 
lic road  adjacent  to  this  land,  although  he 
had  promised  the  plaintiff  prior  to  the  execu- 
tion of  the  contracts  that  he  would  do  so. 
The  witness  states  that  the  company  had  an 
arrangement  pertaining  to  Its  blanket  mort- 
gage, so-called,  given  on  all  its  land  and  any 
thereafter  acquired,  to  secure  Its  $500,000 
bond  issue,  whereby  when  any  land  was  sold 
it  could  turn  in  the  money  or  the  notes  and 
deed  of  trust  given  to  secure  the  purchase 
price  and  secure  a  release  upon  that  partic- 
ular tract  Whether  this  la  provided  for  in 
the  Instrument  itself  be  does  not  state.  He 
also  said  that  the  company  was  financially 
able  to  pay  Mr.  McRay. 

[2]  Leaving  the  conflict  In  the  evidence  and 
the  deductions  of  fraud  to  be  gathered  from 
it  to  be  determined  by  the  trial  court,  the  ob- 
ject in  quoting  the  substance  of  this  portion 
of  the  testimony  is  to  disclose  what  the  plain- 
tiff would  have  ascertained,  had  be  not  re- 
lied upon  the  representations  of  the  defend- 
ant at  the  time  he  entered  into  these  con- 
tracts, and  whether  these  facts  are  material, 
and  whether  he  would  have  entered  into 
the  contracts  had  he  Icnown  the  facts,  and 
whether  be  is  entitled  to  rescind  after  as- 
certaining that  they  were  untrue.  Some  of 
the  alleged  representations,  and  which  the 
court  evidently  found  the  plaintiff  was  led 
to  believe,  are:  That  the  defendant  owned 
the  land ;  that  it  was  clear  of  incumbrauce, 
or  other  lien  or  burden ;  that  the  defendant 
bad,  and  that  the  plaintiff  was  buying,  good 
water  rights  sufficient  to  properly  Irrigate  it, 
etc.  There  is  testimony  which  discloses  to 
the  contrary ;  that  the  title  to  the  land  did 
not  stand  In  the  name  of  the  company,  but 
that  it  stood  in  the  name  of  Mr.  Johnston 
subject  to  a  first  incumbrance  to  secure  be- 
tween $8,000  and  $9,000,  and  that  no  arrange- 
ment had  been  thade  for  its  release ;  that  a 
part  of  this  indebtedness  was  past  due  at  the 
time  these  contracts  were  entered  Into ;  that 
the  laud  was  burdened  with  the  irrigation 
ditch  of  others  conveyed  by  deed,  which  call- 
ed for  a  atrip  canuing  diagonally  through  this 


land  24  feet  wide  and  taking  1.27  acres  out 
of  it;  that  this  fact  was  known  to  the  de- 
fendant and  unknown  to  the  plaintiff,  and 
that  it  greatly  impedes  the  cultivation  of  the 
land,  making  the  construction  of  flumes  and 
bridges  necessary,  etc.;  that  the  water  rights 
were  not  as  represented,  and  were  not  suffi- 
cient for  the  purposes  intended.  Had  the 
plaintiff  gone  further  in  his  investigation  and 
could  have  ascertained  the  facts,  according  to 
the  defendant's  testimony,  he  would  have 
found  that  while  the  title  to  this  land,  ex- 
cept that  portion  for  the  ditch,  stood  In  the 
name  of  Johnston,  subject  to  the  McRay 
incumbrance,  it,  in  fact,  was  by  him  declared 
to  be  the  property  of  the  defendant,  but  in 
such  case  it  would  be  subject  to  another  in- 
cumbrance to  secure  its  indebtedness  tn  the 
sum  of  $500,000. 

[3, 4]  Under  such  circumstances,  we  can- 
not agree  that  the  representations  were  Im- 
material, or  that  the  plaintiff  would  have  en- 
tered Into  the  contracts  had  these  representa- 
tions not  been  made,  and  had  he  not  relied 
thereon,  or  that  he  has  not  been  injured  upon 
account  thereof.  As  to  his  injury,  it  is  true 
that  Mr.  Johnston  testifies  that  the  company 
is  able  to  take  care  of  these  incumbrances, 
but  Mr.  McRay  testifies  that  they  failed  to 
make  the- payments  to  him  as  they  fell  due; 
that  Mr.  Johnston  told  him  he  did  not  have 
the  money,  and  that  he,  McRay,  had  threat- 
ened foreclosure;  that  no  arrangements  had 
been  made  with  him  to  secure  a  release  of 
this  tract,  and  there  Is  no  testimony  that 
any  arrangement  had  been  made,  or  could  be 
made,  to  secure  title  to  the  Wilson  right  of 
way.  If  material,  the  excuse  given  by  Mr. 
Johnston  for  the  company's  failure  to  pay 
the  1910  taxes  is  In  reality  no  excuse  at  all. 
Our  statutes -provide  a  method  to  have  ad- 
Justed  the  question  of  overvaluation,  the  time 
for  which,  in  this  Instance,  had  long  Klnce  e.T- 
pired  prior  to  this  trial.  Counsel  argue  that 
because  these  representations  are  not  con- 
tained in  the  contracts,  and  because  it  is  not 
alleged  and  shown  that  the  defendant  was 
bankrupt,  al}  of  these  representations  should 
go  for  naught  The  substance  of  th}8  ar- 
gument is  that  while  it  may  be  true  that 
this  land  is  incumbered  with  others  to  se- 
cure: Urst  about  $8,800;  second,  a  half 
million  dollars — and  while  it  is  true  that  a 
part  of  it  has  been  conveyed  to  others  for  a 
right  of  way  for  a  ditch,  yet  regardless  of 
these  facts,  the  plaintiff  is  not  injured,  but 
should  have  continued  to  make  his  payments, 
as  per  the  terms  of  the  contract,  until  the 
time  comes  that  he  is  entitled  to  a  deed  as 
therein  called  for,  and  then,  after  making  the 
payments,  he  should  rely  upon  the  company 
contract  to  secure  a  release  of  these  two 
mortgages  and  to  relieve  the  land  from  the 
burden  of  the  right  of  way  for  the  ditch,  for 
the  reason  that  he  is  not  injured  until  the 
time  comes  that  he  is  entitled  to  his  deed. 
Eliminating  the  water  question  and  the  right 
of  way  for  the  Wilson  ditch,  which  he  never 
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bad  possession  of,  although  the  contract  par- 
ports  to  give  him  possession  of  all  the  land, 
had  the  plaintiff  known  all  these  other  facta 
and  contracted  accordingly,  he  might  have 
been  so  held,  and  upon  account  thereof  be 
bound  thereby  and  be  compelled  to  rely  upon 
the  statements  of  Mr.  Johnston,  pertaining  to 
the  comjmny's  hopes  of  relief  from  other  liti- 
gation, the  revenues  to  be  derived  from  the 
formation  of  an  irrigation  district,  eta,  with 
which  to  take  care  of  its  obligations,  includ- 
ing this  one,  but  the  plaintiff  having  contract- 
ed under  the  assumption  of  a  different  state  of 
facts  alleged  to  bare  been  represented  to  him 
by  the  defendant,  and  which,  if  true,  entitled 
him  to  the  relief  prayed  for,  and  the  trial 
court  having  so  found,  and  there  being  testi- 
mony from  which  such  a  deduction  can  be 
arrived  at,  it  is  not  the  province  of  this  court 
to  disturb  its  findings.  For  authorities  which, 
in  principle,  sustain  these  conclusions,  see 
Kathan  v.  Comstock,  140  Wis.  427,  122  N.  W. 
1044,  28  L.  R.  A.  (N.  S.)  201,  and  cases  there 
dted  in  the  notes;  Faulkner  v.  Wassmer,  77 
N.  J.  Bq.  537,  77  AU.  341,  30  L.  R.  A.  (N.  S.) 
872;  Durkin  v.  Cobleigh,  156  Mass.  108,  SO 
N.  B.  474,  17  L.  R.  A.  270,  82  Am.  St  Rep. 
436;  Mellck  v.  Cross,  62  N.  J.  Bq.  545,  51 
Atl.  16;  Ft  Payne  Coal  &  Iron  Co.  v.  Web- 
ster, 163  Mass.  184,  39  N.  E.  786;  Slglin  v. 
Frost  173  Mass.  284,  63  N.  B.  820;  Town- 
shend  v.  Goodfellow,  40  Minn.  312,  41  N.  W. 
1056,  3  L.  R.  A.  739,  12-  Am.  St  Rep.  736; 
Daly  T.  Bernstein,  6  N.  M.  380,  28  Pac.  764 ; 
Maupin  on  Marketable  Title  to  Real  Estate, 
p.  244 ;  39  Cyc.  1417. 

[6]  The  defendant'  contends  that  even 
though  the  facts  were  as  claimed  by  the 
plaintiff,  yet  after  knowledge  of  them,  be 
ratified  the  contracts  by  not  offering  to  sur- 
render as  soon  as  they  were  discovered  and 
In  falling  to  immediately  bring  his  suit  The 
plaintiff  testified  that  in  May,  1911,  he  first 
learned  that  the  land  was  burdened  by  a 
right  of  way  for  the  WUsou  ditch,  and  which 
ditch  was  for  the  use  of  others ;  that  in  the 
month  of  July,  1911,  he,  for  the  first  time, 
learned  that  the  title  to  the  land  was  not  in 
the  defendant  and  that  it  was  not  free  from 
llens'and  Incumbrances.  He  testified, -in  sub- 
stance, that  as  soon  as  he  learned  these 
facts,  he  took  them  np  with  the  agents  and 
officers  of  the  defendant  and  that  they  prom- 
ised to  give  him  another  piece  of  land ;  that 
they  also  promised  to  furnish  him  an  abstract 
and  to  give  him  a  deed;  that  these  negotia- 
tions "hung  on,"  as  he  t^rms  it,  he  seeing  the 
agent  every  week  or  two  and  being  told  by 
him,  "Well,  the  papers  ain't  back  yet,"  etc., 
and  so  it  thus  kept  running  until,  In  a  con- 
versation with  Mr.  Johnston  one  evening 
when  pressing  him  regarding  it,  he  (John- 
ston) said  there  was  nothing  to  It  but  that 
they  again  offered  him  another  or  third  piece 
of  land,  which  he  declined  to  consider,  etc, 
and  at  about  which  time  his  counsel  wrote 
a  letter  to  the  company,  bearing  date  No- 
vember 20,  1911,   which  demanded  the  re- 


turn of  the  $2,500  paid  and  eanoellatlon  of 
the  contracts  and  notes.  This  letter  indndes 
an  offer  to  surrender  possession  and  to  pay 
a  reasonable  rental  therefCH:,  states,  if  not 
complied  with  within  a  reasonable  time,  suit 
will  be  brought  December  9th  following  the 
defendant  answered  and  declined  to  comply. 
This  suit  was  instituted  on  December  29th 
following.  Under  this  state  of  facts,  we  are 
of  opinion  that  any  delay  by  the  plaintiff  in 
offering  to  surrender  possession,  or  in  the 
institution  of  his  suit  etc.,  was  brought  abont 
through  the  actions  of  the  defendant  in  lead- 
ing him  to  believe  that  the  entire  matter 
would  be  amicably  adjusted,  and  that  the 
offer  was  made  to  surrender  possession,  and 
the  suit  brought  within  a  reasonable  time 
after  it  was  ascertained  that  the  defendant 
did  not  intend  to  do  anything  about  it  39 
Cyc.  1428;  Faulkner  v.  Wassmer,  77  N.  J. 
Eq.  537,  77  AU.  341,  30  U  R  A.  (N.  8.)  872; 
Backemann  v.  Rlverbank  Imp.  Co.,  167  Mass. 
1,  44  N.  E.  900,  57  Am.  St  Rep.  427. 

[6]  It  is  claimed  that  the  court  erred  in 
finding  that  the  rental  value  of  the  property 
for  the  period  occupied  by  plaintiff  did  not 
exceed  $863.10.  Counsel  claim  there  is  no 
evidence  of  its  rental  value  or  market  val- 
ue, and  that  It  is  not  proper  to  Infer  that  its 
market  value  is  the  same  as  the  price  called 
for  In  the  contract  It  may  be  conceded  that 
the  evidence  on  this  question  is  quite  mea- 
ger. The  price  that  the  plaintiff  was  to  pay 
and  which  the  defendant  agreed  to  sell  for 
is  in  evidence.  The  substance  of  plaintiff's 
testimony  Is  that  upon  account  of  conditions 
heretofore  referred  to,  it  was  not  of  this  val- 
ue. The  plaintiff  also  furnished  testimony  as 
to  the  amount  and  kind  of  crops  raised,  and. 
In  most  instances,  the  prices  received  there- 
for, from  all  of  which  it  appears  the  court 
found  the  rental  value  as  above  stated.  It 
is  not  claimed  the  plaintiff's  testimony  shows 
it  was  more.  The  defendant  offered  no  testi- 
mony upon  the  question.  Under  such  cir- 
cumstances, it  cannot  be  heard  to  complain 
concerning  the  amount  awarded  for  this  pur- 
pose. Baches  r.  Johnston,  46  Cola  457,  104 
Paa940. 

Counsel  for  plaintiff  urge  that  the  defend- 
ant's failure  to  perform  its  promise,  pertain- 
ing to  a  county  road  adjacent  to  this  land, 
is  alone  sufficient  to  Justify  a  rescission. 
They  claim  that  although  not  In  the  writ- 
ten contract,  it  was  made  as  an  Indnoement 
to  secure  the  plaintiff's  execution  of  the  con- 
tracts, and  for  this  reason  is  a  valid,  inde- 
pendent, collateral  agreement  We  deem  It 
unnecessary  to  determine  this  question,  or, 
if  connsel  are  correct  whether  for  this  rea- 
son or  the  failure  to  pay  taxes,  the  plaintiff 
wonld  be  entitled  to  rescind.  We  are  limit- 
ing our  consideration  of  the  right  of  the 
plaintiff  to  rescind  to  the  repre8aitati(Hi8  al- 
leged to  have  been  made  by  the  defendant 
concerning  matters  in  ezlatence  at  the  time 
of  the  execution  of  the  contracts,  and  not  to 
promises  to  be  fulfilled  In  the  fatare.    XhO' 
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testimony  pertaining  to  the  road  and  the  tax- 
es was  received  without  objection,  and  was 
proper  to  be  considered  as  bearing  upon  the 
bad  faith  of  the  agents  and  officers  of  the  de- 
fendant company  In  making  the  representa- 
tions as  to  the  facta  alleged  to  be  in  existence 
at  the  time  of  the  execution  of  the  contracts. 

The  Judgment  Is  affirmed.  - 

AJSrmed. 

6ABBERT,  O.  J.,  and  TBIXEB,  J.,  con- 
cur. 

(S9  Colo.  71) 

BUMSEX  T.  MEW  YORK  LIFE  IN&  OO. 
(Na  8010.) 

(Supreme  Court  of  Colorado.     March  1,  lOlS.) 

1.  Irbukarck  •s>587  —  Lm  Iksubancb  — 
Changs  of  BratsnciMtiKS— iNOOBSEWiRT 

OW  POLICT.  . 

Under  a  life  Insurance  policy  eiving  the  in- 
mired  the  right  to  change  the  benradary  by  no- 
tice to  the  company  at  its  home  office,  provided 
the  policy  is  then  not  assigned,  but  also  provid- 
ing that  no  diange  of  t>eneficiary  shall  become 
effective  until  indorsed  on  the  policy  by  the 
company,  the  two  provisions  must  be  construed 
together,  and  the  change  of  beneficiary  is  not 
completed  until  the  indorsement  is  made. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  146©;  Dec.  Dig.  «=»587.] 

2.  INSUBANCB   «=>e24— AcnoH   ON   POUOT— 

PABTIE8— FOBMBR    BeNSFICIABT. 

One  whom  the  insured  sought  to  designate 
■8  beneficiary  under  a-life  insurance  policy,  but 
who  was  not  designated  as  such,  because  the 
former  beneficiary  refused  to  surrender  the  pol- 
icy, and  the  cliange  could  not  be  indorsed  there- 
on by  the  company,  cannot  recover  under  the 
equitable  doctrine  of  substitution  in  an  action 
on  the  policy  wherein  the  former  beneficiary  was 
not  made  a  party,  though  that  beneficiary  was 
beyond  tiie  jurisdiction  of  the  court,  and  could 
not  be  joined,  since  the  insurance  company 
would  otherwise  be  subjected  to  the  danger  of 
double  liability  on  the  policy. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  !§  1557-1570;    Dec.  Dig  «=>624.] 

8.  COUBTS  «=85— ROLEB— APPUCABILrTY. 

Supreme  Court  rule  9,  concerning  non- 
suits, does  not  apply  to  a  case  tried  before  it 
became  effective. 

[Bid.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  H  294,  296-301 ;   Dec.  Dig.  «=85.] 

Scott,  J.,  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  James  H.  Teller, 
Judge. 

Action  by  Emma  Forsyth  Ramsey  against 
the  New  York  Life  Insurance  Company. 
Judgment  for  the  defendant,  and  plaintiff 
brings  error.    Affirmed. 

T.  J.  O'Donnell,  John  W.  Graham,  and 
Canton  O'Donnell,  all  of  Denver,  for  plalntilf 
in  error.  Charles  W.  Waterman  and  William 
A.  Jackson,  both  of  Denver  (James  H.  Mc- 
intosh, of  New  York  City,  of  counsel),  for 
defendant  in  error. 

HILL,  J.  This  action  was  Institnted  by 
the  plaintiff  In  error  to  recover  $5,000,  with 


interest,  being  the  amount  alleged, to  be  due 
her  upon  an  Insurance  policy  Issued  by  the 
defendant  company  upon  the  life  of  Samuel 
L.  Rnmsey,  who  departed  this  life  at  Los 
Angeles,  Cal.,  on  the  27th  day  of  July,  1910, 
at  which  time  It  is  alleged  that  the  plaintiff 
In  error  was  the  beneficiary  of  tills  policy 
by  ylrtoe  of  a  change  in  the  beneficiary  made 
on  or  about  the  10th  day  of  June,  1907.  The 
answer,  among  other  things,  denies  that  any 
change  of  beneficiary  had  ever  been  made, 
and  that  the  defendant  Is  liable  to  a  suit  by 
the  original  beneficiary.  Trial  was  to  the 
court  At  the  close  of  the  plaintiff's  case, 
a  motion  for  nonsuit  was  sustained. 

The  policy  states  it  was  issued  upon  the 
life  of  Samuel  Ll  Rnmsey,  the  Insured,  of 
Honolulu,  etc.,  and  was  to  take  effect  June  11, 
1903.  The  beneficiary  therein  named  was 
Benson,  Smith  Se  Co.,  Limited,  or  its  legal 
representatives.  The  clause  pertaining  to  a 
change  of  beneficiary  reads: 

"The  insured,  having  reserved  the  right,  may 
change  the  l>eneficiary,  or  l>eneficiaries,  at  any 
time  during  the  continuance  of  tills  policy,  by 
written  notice  to  the  company  at  the  home  of- 
fice, provided  tliis  policy  is  not  then  assigned. 
^e  insured  may  at  any  time,  by  written  notice 
to  the  company  at  the  home  office,  declare  any 
beneficiary  then  named  to  be  an  absolute  bene- 
ficiary under  this  policy.  No  designation,  or 
change  of  beneficiary,  or  declaration  of  an  al>- 
solute  l>eneficiary,  shall  take  effect  until  indors- 
ed on  this  policy,  by  the  company  at  the  boms 
office.  During  the  lifetime  of  an  alMolute  bene- 
ficiary the  right  to  revoke  or  change  the  inter- 
est of  that  beneficiary  will  not  exist  in  the  in- 
sured. If  any  beneficiary  or  absolute  benefi- 
ciary dies  before  the  insured,  the  interest  of 
such  l>eneficiary  will  t>ecome  payable  to  the  ex- 
ecutors, administrators,  or  assigns  of  the  in- 
sured." 

There  also  appears  in  or  on  the  policy  the 
following: 

"Register  of  Oliange  of  Beneficiary.  Note.— 
No  notice  of  change  of  beneficiary  or  declaration 
of  the  absolute  beneficiary  shall  take  effect  until 
indorsed  on  this  policy  by  the  company  at  the 
home  office." 

[1]  If  we  understand  plaintiff's  counsel  cor- 
rectly, they  nrge  three  reasons  why  a  non- 
suit should  not  have  been  granted: 

First,  because  the  evidence  establishes  that 
a  change  of  beneficiary  had  been  made  sub- 
stantially as  the  policy  requires.  An  insur- 
ance policy,  like  any  other  written  Instm- 
ment,  is  to  be  considered  as  a  whole.  The 
parts  concerning  the  change  of  benefldary 
must  be  likewise  thus  considered.  That  por- 
tion which  provides  that  no  change  shall  take 
effect  until  Indorsed  on  the  policy  by  the 
company  at  the  home  office  is  entitled  to  the 
same  consideration  as  any  other  portion  per^ 
talnlng  to  such  change.  It  stands  admitted 
that  no  change  of  beneficiary  was  ever  in- 
dorsed on  this  policy  by  the  company  at  the 
home  office,  or  elsewhere,  and  that  it  was 
never  presented  to  the  company  at  Its  home 
office,  or  elsewhere,  for  this  purpose.  It 
therefore  follows  that  there  bad  not  been 
a  change  of  beneficiary  perfected  and  fully 
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completed  in  tbe  manner  prorlded  by  the 
policy. 

Second,  it  is  claimed  that  a  change  of  ben- 
eficiary had  been  made  as  provided  in  the 
policy,  with  the  exception  of  its  indorsement 
on  the  policy  at  the  home  ofiSce;  that  this 
requirement  Is  solely  for  the  protection  of 
the  company ;  that  the  company  has  waived 
it ;  hence,  no  former  beneficiary  or  other  per- 
son has  any  right  to  complain.  Defendant's 
counsel  challenge  the  correctness  of  the  as- 
sumption that  the  clause  in  tbe  policy  pro- 
viding that  no  change  of  beneficiary  shall 
take  eCTect  until  indorsed  on  the  policy  by 
the  company  at  the  home  office  is  Inserted 
solely  for  the  protection  of  the  company,  or 
that  It  can  waive  it  without  the  consent  of 
the  then  designated  beneficiary,  so  as  to  af- 
fect the  right  of  such  beneficiary.  They  call 
our  attention  to  tbe  opinions  of  this  court 
in  Johnson  v.  New  York  Life  Co.,  Sfl  Colo. 
178,  138  Pac.  414,  Pinnell  v.  Franklin,  55 
Colo.  156,  134  Pac.  122,  and  Rollins  v.  Mc- 
Hatton.  16  Colo.  203,  27  Pac.  254,  25  Am.  St 
Rep.  260,  in  which  they  claim  it  is  held,  in 
substance,  that  the  beneficiary  of  an  insur- 
ance policy  which  allows  a  change  of  bene- 
ficiary has  a  contingent  vested  right  in  the 
policy,  which  is  subject  to  be  divested  only 
in  accordance  with  tbe  provisions  of  the 
contract,  for  which  reason,  they  urge,  it  be- 
ing  admitted  that  no  indorsement  of  such 
change  was  ever  made  upon  the  policy,  that 
even  though  it  were  held  that  tbe  company 
.'lad  waived  this  provision,  it  would  avail 
nothing  as  against  the  rights  of  the  original 
beneficiary.  They  contend  further  that  the 
proof  does  not  sustain  the  assumption  that 
the  company  ever  waived  this  provision.  If 
correct  in  their  second  contention,  it  is  un- 
necessary to  consider  the  first. 

The  evidence  concerning  the  change  of 
beneficiary  end  the  alleged  waiver  by  the 
company  consist  of  the  written  instrument 
calling  for  the  change  and  certain  corre- 
spondence between  counsel  for  the  plaintiff, 
who  was  also  counsel  for  the  iosured  and  tbe 
insurance  company.  This  correspondence  ex- 
tended over  a  period  of  about  three  years. 
It  would  accomplish  no  good  purpose  to  in- 
sert it  in  an  opinion.  A  careful  study  of  it 
leads  to  no  other  conclusion  than  that  it 
fails  to  disclose  any  waiver  by  tbe  company, 
but,  to  the  contrary,  it  discloses  that  the 
company  at  all  times  insisted  that  this  re- 
quirement be  complied  with.  If  the  question 
-of  waiver  involved  the  keeping  of  the  policy 
alive  upon  account  of  the  alleged  tender  and 
receipt  by  the  company  of  the  payment  of 
one  premium  by  counsel,  it  would  then  pre- 
sent an  entirely  different  aspect,  and  a  large 
number  of  cases  cited  by  plaintiff  would  be 
in  point 

[2]  The  third  reason  urged  why  the  non- 
suit was  wrong  seeks  to  Invoke  the  equitable 
rule  of  substitution.  The  difficulty  with 
counsel's  position  in  this  respect  Is  not  in 
the  rule  which  is  generally  recognized  and 


frequentlf  applied,  but  In  its  application  un- 
der the  record  as  here  presented.  It  Is  urged 
that  tbe  insured  in  good  faith  attempted  to 
secure  the  policy  in  order  to  have  the  change 
of  beneficiary  Indorsed  as  provided  therein, 
but  was  wrongfully  denied  possession  by 
Benson,  Smith  &  Co.,  and  thereby  prevented 
from  so  doing  by  circumstances  over  which 
be  had  no  control,  for  wtiich  reason  equity 
should  step  in  and  treat  tbe  substitution  an 
complete./  To  sustain  this  contention,  we 
would  have  to  hold  that  the  policy  had  been 
wrongfully  withheld  from  the  insured  by 
Benson,  Smith  &  Co.,  and  for  that  reason 
the  substitution  should  be  treated  as  com- 
plete. This  includes  a  Aiding  that  In  equity 
Benson,  Smith  &  Co.  had  ceased  to  be  the 
beneficiary,  and  this  without  their  being 
made  a  party  to  the  action.  It  stands  ad- 
mitted by  the  pleadings  that  the  policy  la 
in  their  possession,  and  that  they  were  and 
are  designated  in  it  as  tbe  beneficiary.  Un- 
der such  circumstances,  we  do  not  think  that 
their  equities  in  the  matter,  and  their  right 
as  a  beneficiary,  can  be  determined  under 
the  equitable  rule  of  substitution  in  an  ac- 
tion to  which  they  are  not  a  party.  This 
identical  question  was' passed  upon  in  Mahr 
V.  N.  V.  F.  Insurance  Society,  127  N.  X.  452, 
28  N.  E.  391,  where  the  plaintiff  brought 
this  action  as  the  equitable  owner  of  a  fire 
insurance  policy.  The  company  pleaded  a  de- 
fect of  parties  defendant,  in  that  Kelly,  of 
Iowa,  who  had  possession  of  the  policy  under 
an  assignment,  had  not  been  Joined.  Tbe 
court  sustained  this  contention.  The  claim 
was  made  there,  as  here,  that  it  was  im- 
possible to  bring  him  Into  that  court  In 
answer  the  court  said: 

"The  object  of  this  action  was  to  estaldish  tbe 
equitable  title  of  the  plaintiffs  to  tbe  policy. 
•  •  •  The  company  should  not  be  required 
to  pay  the  entire  amount  of  tbe  policy  both  to 
tbe  plaintiffs  and  to  Kelly,  or,  without  fault  on 
its  part,  to  be  placed  in  a  position  where  it 
would  run  any  reasonable  risk  of  being  compel- 
led to  make  a  double  payment  •  •  *  The 
general  rule  in  equity  requires  that  all  persons 
interested  in  the  snbject  of  the  action  should 
be  made  parties.  •  *  •  Not  only  all  persons 
whose  rights  may  be  affected  by  the  judgment 
should  be  brought  into  court,  but  all  whose 
presence  is  essential  to  tbe  protection  of  any 
party  to  tbe  action.  •  •  •  When  there  are 
conflicting  claimants  to  the  same  obligation, 
each  insisting  upon  it  as  exclusively  his  own, 
all  should  be  made  parties  before  the  question 
of  title  is  determined  by  a  court  of  equity  in 
favor  of  either  against  Uie  one  from  whom  the 
obligation  is  due.  Otherwise  payment  or  per- 
formance may  be  exacted  as  many  times  as 
there  are  separate  claimants." 

We  think  this  equitable  rule  Is  specially 
applicable'  here,  for  the  reason  that,  so  far 
as  the  equities  of  the  plaintiff  are  concerned, 
they  depend  upon  the  wrongful  detention  of 
the  policy  by  Benson,  Smith  &  Co.  In  this 
the  insurance  company  can  have  no  particu- 
lar interest.  It  is  not  claimed  that  the  pol- 
icy was  not  in  force  at  the  time  of  the  death 
of  Mr.  Rumsey.  Ordinarily  it  is  immaterial 
to  an  Insurance  company  to  whom  the  policy 
la  paid,  and  such  would  appear  Jojtte^the 
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facts  here;  bat  they  do  bave  an  interest  In 
oot  being  placed  in  a  position  where  they 
might  be  required  to  pay  the  amount  of  the 
poUcy  to  both  claimants  where  the  rights  of 
the  plaintiff  are  equitable.  It  follows  that 
the  presence  of  Benson,  Smith  &  Co.  is.  es- 
sential to  the  protection  of  the  insurance 
company.  The  plaintiff  did  not  make  them 
a  party,  and  when  the  qnestion  was  properly 
presented  by  answer  she  did  not  then  ask 
that  they  be  bronght  in  as  provided  by  the 
Code.  The  court  did  not,  of  its  own  motion, 
make  such  an  order,  evidently  for  the  reason, 
which  appears  to  be  conceded,  that  they  were 
residents  of  Honolulu,  and  Jurisdiction  over 
them  could  not  be  secured  except  by  their 
consent,  and  there  is  nothing  to  disclose  that 
the  plaintiff  sought  to  secure  it;  but  the 
fact  of  their  being  nonresidents  does  not 
change  the  rule.  As  stated,  in  substance,  in 
the  New  York  Case,  supra: 

"The  burden  is  on  the  plaintiff  to  secure  the 
presence  of  such  persona  In  the  court  of  bis  se- 
lection." 

Otherwise,  if  he  cannot  do  this,  we  see  no 
alternative  for  him  than  that  he  bring  a  suit 
in  a  court  which  will  have  jurisdiction  over 
them.  This  equitable  rule  seems  to  be  recog- 
nized in  New  Tork  Life  Insurance  Co.  v. 
Smitli,  6T  Fed.  694,  14  C.  a  A.  635.  relied  up- 
on by  plaintiff  as  holding  differently  in  an 
action  at  law.  We  have  no  criticism  as  to 
the  ruling  in  that  case^  but  do  not  think  it  ap- 
plicable to  the  facts  here.  The  trial  court 
heard  tite  plaintiff  upon  her  law  case,  as  did 
tile  federal  court  in  the  Smith  Case,  in  which 
no  equities  were  involved.  The  conclusions 
here  reached  do  not  prohibit  the  plaintiff 
from  instituting  an  action  against  Benson, 
Smith  &  Cu.  and  the  Insurance  company  in 
order  to  have  the  rights  of  both  alleged  ben- 
eficiaries determined  and  the  insurance  paid 
to  whomsoever  is  entitled  to  it. 

Counsel  make  the  further  contention  that 
Benson,  Smith  &  Cow  had  no  Insurable  inter- 
est in  the  life  of  the  insured,  and  that  it  is 
against  public  policy  to  allow  them,  or  it,  as 
the  case  may  be,  to  become  the  owner  of  in- 
surance on  his  life.  They  have  cited  numer- 
ous authorities  upon  this  subject.  There  is 
no  such  an  issue  involved  in  this  case,  and 
certainly  it  could  not  be  decided  in  an  action 
to  which  Benson,  Smith  &  Co.  were  not  a 
party. 

[3]  In  view  of  further  litigation  over  the 
proceedings  of  this  policy,  we  deem  it  proper 
to  state,  as  this  trial  took  place  before  rule  9 
of  this  court,  concerning  nonsuits,  became 
effective,  that  this  action  does  not  come  un- 
der this  rule. 

The  Judgment  is  affirmed. 

Affirmed. 

SCOTT,  J.,  dlssenta  TELLER,  7.,  not  par> 
ticipating. 

SCOTT,  3.  There  is  no  qnestion  in  this 
case  as  to  the  validity  of  the  policy,  nor  as  to 
the  liability  of  the  defendant  under  it  for  the 


full  amount  named  therein.  The  only  ques- 
tion for  determination  Is  as  to  whether 
or  not  there  was  a  change  of  beneficiary  such 
as  will  permit  the  plaintiff  to  recover. 

There  is  no  admission  in  the  pleadings,  and 
no  testimony  to  show,  that  Benson  &  Ca, 
the  beneficiary  named  in  the  policy,  has  other 
or  different  rights,  or  can  be  regarded  in  any 
other  or  different  light,  than  any  beneficiary 
who  may  have  been  so  named.  Therefore  we 
are  to  determine,  as  the  sole  qnestion,  wheth- 
er or  not  the  insured,  by  his  acts  and  conduct, 
effected  a  change  of  beneficiary  in  substantial 
compliance  with  his  rights  under  Its  terms, 
and  whether  there  was  any  such  shortcoming 
of  which  the  defendant  comiMtny  may  com- 
plain that  will  defeat  recovei?  by  the  plain- 
Uff. 

It  is  admitted  that  the  defendant  company 
did  not  indorse  on  the  policy  the  fact  of 
change  of  beneficiary.  Counsel  for  defend- 
ant contend  that  the  action  is  one  at  law, 
and  not  in  equity,  and  that  for  such  reason 
we  may  not  consider  the  equities  of  the  par- 
ties, and,  further,  that  authorities  which  may 
support  the  contentions  of  the  plaintiff  as  be- 
ing founded  in  equity  are  not  to  be  accepted 
as  authority  in  this  case.  I  cannot  accept 
this  contention.  It  is  true  that  the  action  is 
primarily  upon  a  written  contract,  but  there 
Is  no  dispute  as  to  the  liability  of  the  de- 
fendant under  that  contract,  and  the  sole 
question  at  issue  is  as  to  whether  the  plain- 
tiff is  entitled  to  recover  under  It,  and  this 
presents  a  question  in  equity  which  was  suffi- 
ciently pleaded. 

By  the  first  section  of  our  Code,  distinction 
between  actions  at  law  and  suits  In  equity 
are  abolished,  and  we  are  left  but  one  form 
of  civil  action  for  the  enforcement  or  protec- 
tion of  private  rights,  and  the  redress  or 
prevention  of  private  wrongs.  It  has  been 
held  that  under  our  practice,  legal  and  equita- 
ble relief  may  be  had  In  the  same  action,  as 
the  nature  and  causa  of  the  action  may  re- 
quire ;  the  only  prerequisite  being  that,  in  or- 
der that  equitable  relief  may  be  liad,  equita- 
ble pleadings  must  be  interposed.  Home  Ins. 
Co.  V.  Railroad  Co.,  19  Colo.  46,  34  Fac.  281. 

Tbe  clause  in  the  policy  relating  to  change 
of  beneficiary.  In  so  far  as  important  to  con- 
sider, is: 

"Tbe  insured,  having  reserved  the  right,  may 
change  the  beneficiary,  or  beneficiaries,  at  any 
time  daring  the  continuance  of  this  policy,  by 
written  notice  to  the  company  at  the  home  of- 
fice, provided  this  policy  is  not  then  assigned. 
The  insured  may  at  any  time,  by  written  no- 
tice to  the  company  at  the  borne  ofBce,  declare 
any  beneficiary  then  named  to  be  an  absolute 
beneficiary  under  this  policy.  No  designation, 
or  change  of  tieneficiary,  or  declaration  of  an 
absolute  beneficiary,  shall  take  effert  until  in- 
dorsed on  this  policy  by  the  company  at  the 
home  oflice." 

The  duly  executed  change  of  beneficiary 
by  the  insured  upon  a  form  provided  and 
furnished  by  the  defendant  company  was  fil- 
ed with  it  at  the  home  office,  and  noted  on 
the  records  of  the  company  in  July,  1907, 
and  so  remained  on  file  until  the  death  o: 
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the  Insured,  July  27,  1910.  The  only  uncom- 
pleted requirement  was  that  this  change  ot 
beneficiary  was  not  Indorsed  on  the  policy 
by  the  company  at  its  home  office.  The  rea- 
son assigned  for  the  failure  of  the  company 
to  so  Indorse  Is  that  the  insured  did  not  for- 
ward the  policy  to  the  company  for  such 
indorsement.  It  is  clear  that  this  was  pre- 
vented by  the  act  of  the  Benson  Company 
alone,  which  company,  it  is  admitted  in  the 
pleadings,  was  in  possession  of  the  policy, 
and  refused  and  continued  to  refuse  to  deliv- 
er such  policy  either  to  Bumsey,  the  insured, 
or  to  the  insurance  company,  for  the  purpose 
of  such  indorsement.  This  api)ean  from  the 
undenled  allegation  of  the  plaintltC  in  her 
verified  pleadings,  in  the  following  lan- 
guage: 

"This  plaintiff,  and  as  well  the  said  Samuel 
L.  Bumsey,  about  the  month  of  August,  1907, 
and  at  divers  times  thereafter,  gave  notice  to 
the  said  Benson  Company  not  to  pay  any  fur- 
ther premiums  upon  the  said  policy,  and  that 
the  said  Samuel  L.  Bumsey  bad,  pursuant  to 
tbe  right  to  bim  in  the  said  policy  reserved, 
changed  the  beDeficiary  and  designated  the 
plaiQtiff  as  beneficiary,  and  that  no  right  of  tbe 
said  corporation  in  the  said  policy  or  the  pro- 
ceeds thereof  was  or  would  be  recognized  by 
him,  the  said  Samuel  L.  Bumsey,  or  by  this 
plaintiff,  except  the  right  to  be  repaid  such  pre- 
miums as  the  said  corporation  bad  theretofore 
paid  upon  the  said  policy,  and  which  had  not 
been  otherwise  paid  by  the  said  Samuel  L.  Bum- 
sey, all  of  which  such  premiums  the  said  Sam- 
uel L.  Bumsey  then  and  there  offered  to  pay  to 
the  said  corporation,  and  the  plaintiff  and  the 
said  Samuel  L.  Bumsey  then  and  there  demand- 
ed of  the  said  corporation  that  it  deliver  the 
said  policy  to  him,  the  said  Samuel  L.  Bumsey, 
but  the  said  Benson  Company  failed  and  refus- 
ed so  to  do,  and  that,  if  the  said  change  of  ben- 
eficiary so  made  by  the  said  Samuel  ll  Bumsey 
was  never  indorsed  upon  the  said  policy,  the 
same  was  not  so  indorsed  because  of  the  failure 
and  refusal  of  the  said  Benson  Company  to  de- 
liver the  said  policy  to  this  plaintiff  or  to  the 
said  Samuel  L.  Bumsey,  or  to  the  said  defend- 
ant company,  for  the  purpose  of  having  the  said 
indorsement  made,  and  tbe  said  Benson  Com- 
pany caused  the  said  supposed  failure  to  secure, 
or  malie,  or  have  made,  the  said  indorsement  by 
its  own  wrongful  act,  and  cannot  be  beard  to 
take  advantage  thereof." 

This  is  confirmed  by  the  allegation  of  the 
defendant  company  contained  in  its  auswer: 

"That  the  said  policy  of  insurance  so  issued 
as  aforesaid  upon  the  life  of  the  said  Samuel 
Lk  Bumsey  has  been  ever  since  its  issuance,  and 
still  is,  claimed  and  owned  by,  and  within  the 
actual  possession  of,  the  Benson  Company." 

Then  the  failure  to  have  the  change  of 
beneficiary  indorsed  on  the  policy  was  the 
result  alone  of  the  willful  act  of  ttie  Benson 
Company.  If  this  act  was  wrongful,  can  the 
defendant  now  be  heard  to  say  that  by  rea- 
son thereof  it  may  defeat  the  claim  of  the 
plaintiff,  upon  the  ground  that  there  was  no 
change  of  beneficiary,  for  the  sole  reason 
that  such  change  was  not  indorsed  on  the 
policy. 

As  a  beneficiary  simply,  the  Benson  Com- 
pany had  no  right  to  possession  of  the  policy 
as  against  the  will  of  the  insured  and  own- 
er thereof.  Then  by  what  other  right  did  it 
retain  possession  so  as  to  prevent  an  exer- 


cise of  the  express  right  of  tbe  plaintiff  to 
change  the  beneficiary  at  any  time  be  might 
so  determine?  The  policy  bad  not  been  as- 
signed to  such  corporation.  It  bad  not  been 
deposited  with  it  as  security  for  any  debt 
of  the  insured  or  otherwise.  The  Benson 
Company  bad  not  been  declared  tlie  absolute 
beneficiary.  The  contract  of  insurance  was 
solely  between  Bumsey  and  the  insoranoe 
comiMiny,  with  the  reserved  ezcloalve  right 
to  him  to  cliange  the  beneficiary  at  any  time. 
The  policy  contained  no  reference  to  the 
Benson  Company,  save  that  it  was  made  tbe 
beneficiary  therein,  subject  to  such  absolute 
and  reserved  right  of  the  insured  to  change 
such  beneficiary  at  any  time,  the  exercise  of 
which  right  required  neither  tbe  consent  of 
the  Benson  Company  nor  of  the  insurance 
company.  No  such  claim  to  possession  of 
the  policy  can  be  sustained  ui>on  the  mere 
fact  that  Bumsey  was  a  stockbolder  and  of- 
ficer of  the  Benson  corporation. 

The  only  other  pretense  of  right  to  posses- 
sion of  the  policy  by  the  Benson  Company 
is  the  following  allegation  in  tbe  defend- 
ant's answer: 

"That  on  the  said  11th  day  of  June,  A.  D. 
1903,  the  said  Smith,  the  said  Bumsey,  and  the 
said  Gignouz  each  made  application  to  tbe  de- 
fendant for  insurance  in  the  sum  of  $5,000  each 
upon  their  respective  lives,  for  the  use  and  bene- 
fit of  the  Benson  Company,  and  for  the  protec- 
tion of  the  interest  of  the  Benson  Company  on 
their  respective  lives  as  officers  and  stockhold- 
ers of  the  Benson  Company.  That  thereafter, 
and  based  upon  said  several  applications  for  in- 
surance, this  defendant  issued  and  delivered  a 
policy  of  insurance  upon  the  life  of  each  of  said 
three  last-named  persons  respectively,  each  pol- 
icy for  tbe  sum  of  $5,000,  in  each  of  whidi  poli- 
cies the  Benson  Company  was  and  still  is  des- 
ignated and  specified  as  the  beneficiary  thereof 
which  said  policies  were  respectively  numbered 
astoUows,  to  wit:  George  W.  Smith,  3442890; 
Samuel  L.  Bumsey,  8442989;  Alexis  J.  Gig- 
noux,  3443679.  That  the  Benson  Company  paid 
the  initial  premium  upon  each  of  said  policies, 
and  has  paid  each  and  every  annual  premium 
upon  each  of  said  policies  annually  ever  since, 
and  as  the  same  became  due  and  payable." 

This  allegation,  except  in  so  far  as  it  re- 
cites that  two  other  persons  who  were  stock- 
holders in  the  Benson  Company  secured  poli- 
cies as  individuals  in  the  same  company  and 
at  the  same  time,  is  expressly  denied.  The 
defendant  offered  no  proof,  and  therefore  in 
this  case  as  tried  the  allegation  is  without 
support,  and  must  be  considered  as  though 
not  made.  But,  if  there  was  Justification  in 
fact  for  what  is  thus  alleged,  it  furnishes  no 
basis  for  a  right  of  possession  of  the  policy 
itself,  or  any  title  in  or  to  it 

There  is  no  allegation  that  Bumsey  made 
any  contract  or  agreement  with  the  Benson 
corporation  in  that  respect.  It  is  simply  said 
that  tbe  three  stockholders,  including  Bum- 
sey, took  out  tbe  policies  for  tbe  benefit  of 
tbe  company.  Assuming  this  to  be  true,  no 
consideration  for  such  action  is  alleged, 
either  as  between  them,  or  as  between  them- 
selves and  the  Benson  corporation.  At  most 
it  was  an  individual  voluntary  act,  subject 
to  revocation  by  either  party  at  anx  time. 
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Bat  tbe  contract  here  Is, one  between  Ram- 
sey, the  insnred,  and  the  insurance  company, 
and  any  private  outside  agreement  between  a 
number  of  policy  holders  as  individuals  as 
to  who  should  be  the  beneflctliry  la  each 
policy  at  the  time  could  not  abridge  the 
contract  right  of  each  contained  in  the  policy 
to  at  any  time  diange  his  beneficiary.  If 
1{  be  true  that  each  applied  for  and  received 
a  like  policy  from  the  same  company,  then 
each  knew  that  his  interests,  if  he  had  any, 
were  subject  to  the  terms  of  the  policy. 

It  Is  also  alleged  by  the  defendant  that 
the  Benson  Company  paid  the  Initial  and 
other  premium  payments  on  the  Bumsey  pol- 
icy. But  it  is  plain  that  at  least  since  1907 
these  payments  were  over  the  protest  oC 
Rumsey,  and  that  tender  was  made  of  any 
gams  so  paid  at  the  time  of  the  demand  for 
possession  of  the  policy.  If  the  Benson  Com- 
pany had  any  claim  in  this  respect,  It  was 
not  such  as  to  entitle  tbat  company  to  pos- 
session of  the  Bumsey  policy,  and  particu- 
lariy  where  offer  of  payment  of  any  such 
nim  was  made.  Besides,  any  such  pasmient 
of  premium  was  a  matter  as  between  that 
company  and  Rumsey,  and  is  no  defense  in 
this  case.  But  a  private  corporation  of  the 
character  of  the  Benson  Company  cannot  be 
presumed  to  have  such  incidental  power  as 
will  enable  it  to  pay  insurance  premiums 
upon  the  insurance  policies  of  its  sharehold- 
ers, and  no  special  or  specific  powers  are 
pleaded.  Victor  v.  Mills,  Wilson,  and  Travel- 
ers' Ins.  Co.,  148  N.  C.  107,  61  8.  B.  648,  16 
U  B.  A.  (N.  8.)  1020,  16  Ann.  Cas,  201.  The 
withholding  of  possession  of  the  Rumsey  pol- 
icy by  the.  Benson  Company  was  clearly 
wrongful. 

"A  policy  of  insurance  does  not  create  a  vest- 
ed interest  in  the  beneficiary  daring  the  life- 
time of  tbe  insured  when,  by  the  terms 'of  tbe 
policy,  the  insured  reserves  the  right  to  change 
the  beneficiary.  Under  such  a  provision,  the 
right  of  the  beneficiary  vests  conditionally,  not 
•bsolntely ;  and  tbe  insured,  without  the  knowl- 
edge or  consent  of  the  beneficiary,  may  desig- 
nate another,  for  tbe  reason  that  tbe  rights  of 
the  person  named  in  the  policy  as  beneficiary 
are  snbject  to  be  defeated  by  the  terms  of  the 
contract  naming  him  as  such.  In  other  words, 
this  is  a  condition  of  the  contract,  and  his  rixbt 
is  therefore  subject  to  it."  Hopkins  v.  N.  W. 
Ins.  Co..  90  Ped.  199,  40  C.  C.  A.  1 ;  Mut.  Ufe 
Ins.  Co.  V.  Twyman,  122  Ky.  513,  92  8.  W. 
335,  97  8.  W.  391,  121  Am.  St.  Rep.  471;  Hop- 
kins  V.  Hopkins,  92  Ky.  324,  17  S.  W.  864: 
AtL  M.  U  I.  Co.  V.  Gannon,  179  Mass.  291.  60 
N.  E.  933:  Martin  v.  Stobbings,  126  111.  387, 
18  N.  E.  657,  9  Am.  St  Rep.  620 ;  Delaney  v. 
Delaney,  175  111.  187.  51  N.  E.  961;  Splawn 
T.  Chew,  60  Tex.  632 ;  Fuos  v.  Dietrich  (Tex. 
Civ.  App.)  101  8.  W.  291 ;  McNeil  v.  Chinn, 
45  Tex.  Civ.  App.  661.  101  8.  W.  466;  Knights 
of  Honor  v.  Watson,  64  N.  H.  517,  16  Ati.  125. 

The  right  of  the  tasured  to  the  possession 
of  such  a  policy  as  the  one  in  question  has 
been  recognized  by  our  courts. 

It  was  said  in  Denver  Life  Ins.  Co.  ▼. 
Crane,  19  Colo.  App.  191,  73  Pac  876: 

The  policy  provided,  in  explicit  language, 
that  the  insured  might,  without  the  plaintiff's 
consenL  diminisn  the  amount  of  the  insurance 
or  appoint   another   beneficiary   in   her   place. 


She  therefore  had  no  vested  interest,  but  only 
an  expectancy,  which  might  at  any  time  be  de- 
feated by  the  act  of  her  husband.  His  control 
over  the  policy,  subject  to  its  terms,  was  as  com- 
plete as  If  he  had  been  himself  the  beneficiary." 

The  doctrine  that  equity  aids  in  an  at- 
tempted, but  uncompleted,  change  of  bene- 
ficiary has  been  repeatedly  recognized  by  this 
court  and  the  Court  of  Appeals.  It  was  said 
in  Rollins  v.  McHatton,  16  Colo.  208,  27  Pac. 
264,  26  Am.  St  Rep.  200: 

"If  the  assnred  has  done  bis  part  towards 
perfecting  the  substitution  in  accordance  with  ° 
the  method  prescribed,  but,  owing  to  circum- 
stances over  which  he  has  no  control,  the  change 
is  not  entirely  consummated  at  the  time  of  Ms 
death,  equity  will  sometimes  treat  the  substitu- 
tion as  complete.  Bacon's  Benefit  Societies, 
etc.,  H  309,  310,  and  cases.  But  it  is  an  essen- 
tial prerequisite  to  the  interposition  of  equity 
that  the  assured  has  in  ^ood  faith  attempted  to 
comply  with  the  prescribed  mode  of  substitu- 
tion." 

This  principle  was  accepted  in  Johnson  ▼. 
New  Tork  Life  Co..  66  Colo.  178,  188  Paa 
414,  where  it  was  said: 

"The  complaint  fails  to  allege  •  sufllcient  at- 
tempt on  tne  part  of  tbe  insured  to  make  a 
change  of  the  beneficiary  in  the  manner  provid- 
ed, or  that  he  was  prevented  f^m  doing  so  by 
the  happening  of  that  over  which  he  nad  no 
control  What  It  alleges  on  this  subject  in  the 
way  of  an  excuse  was  pure  neglect  upon  his 
pariL  and  nothing  more.  These  alleged  excuses 
disclose  that  he  was  aware  of  the  conditions 
prescribed  in  the  policy  by  which  a  change  of 
beneficiary  could  be  made.  Regardless  of  this, 
be  made  no  reasonable  effort  to  have  the  bene- 
ficiary changed  in  tbe  manner  prescribed  in  the 
poUcy." 

Considering  a  imllcy  with  like  provisions 
for  change  of  beneficiary  as  in  this  case,  and 
where  the  insured,  two  days  before  bis  death, 
directed  a  change  in  beneficiary  and  mailed 
the  policy  with  notice  of  change  to  the  home 
office  of  the  company,  and  where  the  Insured 
died  before  the  notice  reached  the  company. 
It  was  held  tu  Mutual  Life  Co.  v.  Lowther,  22 
Colo.  App.  622,  126  Paa  882,  that  tbe  change 
of  beneficiary  was  in  substantial  conformity 
with  the  terms  of  the  policy.  It  was  there 
said: 

"The  clause  In  the  policy  'such  change  shall 
take  effect  upon  the  Indorsement  of  the  same  on 
the  policy  by  the  company,'  in  view  of  the  en- 
tire paragraph  in  which  it  is  found,  does  not 
suggest  to  our  mind  a  condition  precedent  to 
Uie  consummation  of  the  change  of  beneficiary, 
but,  rather,  a  provision  for  protection  against 
such  possible  oral  or  other  changes  by  the  in- 
sared  of  which  tbe  company  has  not  received 
notice.  In  such  case  this  clause  would  protect 
the  company  against  liability  as  between  con- 
testing beneficiaries  for  the  fund.  The  first 
change  received  and  indorsed  by  it  would  be 
upheld,  and  the  record  thus  made  would  like- 
wise protect  the  true  beneficiary  and  give  effect 
to  the  insured's  wishes." 

In  this  case  Rumsey  did  all  tbat  he  could 
to  effect  the  change  of  beneficiary,  as  indicat- 
ed by  the  execution  and  delivery  to  the  com- 
pany of  sudi  change  of  beneficiary,  and  by 
correBpondmce  covering  a  period  of  more 
than  three  years  before  his  death;  and  it  is 
clear  tbat  the  indorsement  oa  tbe  policy  was 
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prevented  solely  by  the  wrongfal  act  of  the 
Benson  Company. 

The  original  beneficiary  In  whose  posses- 
sion the  certificate  is  cannot  defeat  the 
change  by  refusing  to  surrender  the  certifi- 
cate. Cooley's  Briefs  on  Insurance,  3770; 
Delaney  v.  Delaney,  175  111.  187,  81  N.  B.  961, 
affirming  70  111.  App.  130;  Allgemelner  Ar- 
beiter  Bund  v.  Adamson,  132  Mich.  86,  02  N, 
W.  786;  Lahey  v.  Lahey,  174  N.  Y.  146,  66 
N.  E.  670,  61  L.  R.  A.  791,  95  Am.  St  Rep. 
654,  affirming  66  App.  Dlv.  623,  73  N.  Y.  Supp. 
■  1138;  Cade  v.  Head  Camp,  Pacific  Jurisdic 
tion,  Woodmen  of  the  World,  27  Wash.  218, 
67  Pac  603. 

The  provision  in  the  policy  cannot  require 
an  impossibility  on  the  part  of  the  insured. 
Isgrlgg  T.  Schooley,  125  Ind.  94,  25  N.  E.  151. 
In  such  a  case  equity  will  aid  the  substituted 
beneficiary,  and  regard  that  as  done  which 
ought  to  have  been  done.  Jory  v.  Supreme 
Council,  A.  L.  H..  105  Oal.  20,  38  Pac.  624,  26 
L.  R.  A.  733,  45  Am.  St  Rep.  17 ;  Lahey  v. 
Lahey,  174  N.  Y.  146,  66  N.  B.  670,  61  L.  R. 
A.  791,  95  Am.  St  Rep.  664. 

The  plaintiff  in  error  contends  that  the  de- 
fendant company  by  its  acts  in  accepting  the 
payment  of  the  last  premium  to  become  due, 
before  the  death  of  Rumsey,  and  in  accepting 
and  noting  on  its  records,  and  retaining  the 
executed  change  of  beneficiary,  has  waived  its 
right  to  complain  as  to  the  want  of  actual 
indorsement  of  such  change  upon  the  policy. 
While  this  matter  is  extensively  argned  and 
earnestly  urged,  I  do  not  consider  it  neces- 
sary to  discuss  or  determine  that  question, 
preferring  to  rest  my  opinion  upon  the  conclu- 
sion that  there  was  a  substantial  compliance 
with  the  terms  of  the  policy  under  the  facts 
of  this  case. 

In  the  brief  of  the  defendant  In  error,  filed 
after  the  oral  argument  it  is  urged  that  the 
plaintiff  did  not  plead  or  prove  that  the  pol- 
icy was  not  assigned  at  the  time  of  the  exe- 
cution and  delivery  to  the  company  of  the 
notice  and  change  of  beneficiary.  The  record 
shows  that  this  question  was  not  raised  in 
the  court  below,  and  not  presented  in  the 
original  briefs,  and  for  such  reason  is  not 
properly  here  for  consideration.  But  such  an 
allegation  would  be  purely  negative,  and  is 
a  matter  of  defense.  It  cannot  be  presumed 
that  there  was  an  assignment  of  the  policy. 
Besides,  the  policy  contains  the  provision  re- 
lating to  assignment  that: 

"Any  assignment  of  tills  policy  must  l>«  made 
in  duplicate  and  both  sent  to  the  borne  office, 
one  to  be  retained  by  the  company  and  the  oth- 
er to  be  returned.  The  company  bag  no  respon- 
sibility for  the  validity  of  an  assignment." 

In  addition  to  this,  the  defendant  alleges 
In  its  answer  that  the  policy  was  issued  for 
the  benefit  of  the  Benson  Company,  and  has 
been  in  its  possession  since  that  time.  If, 
then,  there  has  been  a  valid  assignment  of 
the  policy,  such  fact  was  peculiarly  within 
the  Isnowledge  of  the  defendant  company,  and 
it  was  its  duty  to  plead  it  It  might  be  said 
with  equal  consistency  that  the  policy  pro- 


vides for  the  declaration  of  an  absolute  beor- 
eficiary,  and  therefore,  and  tor  such  reason, 
it  was  incumbent  on  the  plaintiff  to  plead 
that  there  had  been  no  such  declaration. 

It  is  further  contended  by  the  defendant  in 
error  that  there  is  a  distinction  in  the  roles 
of  law  as  between  fraternal  or  mutual  and 
ordinary  life  companies,  as  applicable  to 
change  of  beneficiary.  It  may  be  regarded  aa 
settled  In  this  jurisdiction  that  there  is  no 
such  distinction.  Johnson  v.  New  Yoric  Life, 
supra.  It  is  also  urged  that  it  is  vitally  nec- 
essary that  the  original  beneficiary  named  in 
the  policy  be  made  a  party  to  the  action,  in 
order  that  the  defendant  insurance  company 
may  be  protected  against  a  double  liability. 
It  appears  that  the  original  beneficiary  in 
this  case  made  no  proof  of  death,  brought  no 
suit  to  enforce  its  claims,  nor  has  It  made  any 
other  effort  to  protect  any  such  claim.  It  is 
also  alleged  in  defendant's  answer  that  the 
Benson  Company  refuses  to  interplead  in  this 
case.  This  refusal  implies  knowledge  of  the 
pendency  of  the  suit  and  a  declination  to  as- 
sert its  claim.  The  claim  of  the  plaintiff  is 
a  direct  one  against  the  defendant,  and  this 
claim  Is  well  sustained,  and  is  exclusive. 

There  can  be  neither  reason  nor  Justice  un- 
der this  state  of  facts  in  denying  to  the  plain- 
tiff the  right  to  have  her  cause  determined  in 
this  Jurisdiction,  upon  the  ground  that  she 
is  powerless  to  bring  into  a  court  a  party  re- 
siding in  a  foreign  Jurisdiction,  or,  on  the 
other  hand,  to  send  her  to  the  Hawaiian 
Islands  to  assert  her  rights  as  against  the  de- 
fendant when  such  party,  through  the  as- 
sertion of  the  defendant  only,  claims  an  In- 
terest in  tbe  matter  litigated. 

A  similar  claim  as  to  necessary  parties 
was  made  in  the  case  of  New  York  Life  Ins. 
Ca  v^  Smith,  67  Fed.  694,  14  C.  C.  A.  635, 
and  the  facts  in  this  case  seem  to  make  the 
language  of  the  court  in  that  case  entirely 
applicable,  wherein  it  was  said: 

"It  is  earnestly  ar^ed  by  the  plaintiff  in  er- 
ror tliat  J.  B.  Murphy  is  an  indispensable  party 
as  a  defendant,  and  that  this  action  cannot  be 
maintained  without  his  being-  made  a  party,  and 
that,  in  the  event  that  he  coald  not  be  brought 
wittiin  the  jurisdiction  of  the  court,  the  action 
should  be  dismissed.  Ergo,  if  this  position  is 
sound,  the  same  objection  could  be  made  to  any 
action  brought  by  Marpby,  and  the  insurance 
company  would  go  scot-free,  and  obtain  a  judg- 
ment in  both  cases  for  its  costs.  Nevertheless, 
if  the  law  casts  upon  the  defendant  in  error  the 
burden  of  procuring  the  presence  of  Murphy, 
it  would  be  her  misfortune  if  she  has  not  or 
could  not  do  so.  We  are  of  opinion  that  the 
law  imposes  upon  her  no  such  burden." 

It  must  be  assumed  that  the  defendant 
has  set  up  in  its  answer  every  right  that  the 
Benson  Company  may  claim  in  the  premises, 
and  it  Is  plain  upon  this  hearing  that  such 
company  has  no  right,  but,  oh  the  contrary, 
that  upon  the  state  of  facts  presented  the 
cause  is  one  solely  between  the  plaintiff  and 
defendant  and  this  is  clearly  within  section 
16  of  the  Code. 

The  objection  as  to  defect  of  parties  was 
not  raised  in  the  trial  court,  either  by  demur- 
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rer  or  answer,  nor  was  It  snggested  as  a 
pound  of  the  motion  tor  a  nonsnlt.  The 
written  opinion  of  the  trial  coart  discloses 
that  the  point  was  neither  raised  nor  con- 
sidered in  that  court.  For  such  reasons  the 
defendant  has  waived  that  qaestion,  and  it 
cannot  be  considered  by  this  court  for  the 
arst  time.  Under  our  Code,  and  under  the 
settled  rale  of  courts,  a  defect  of  parties 
plaintiff  or  defendant  is  waived  unless  the 
objection  is  urged  by  demorrer,  if  the  de- 
fect appears  upon  the  face  of  the  complaint, 
or  by  plea  or  answer  where  the  defect  does 
not  so  appear.  Sections  60,  56,  and  57,  Civil 
Ck)de:'  31  Cya  T38;  Gutbeil  Park  Inv.  Co. 
v.  Montclalr,  32  Colo.  420,  76  Pac.  1050; 
Medano  Ditch  Co.  v.  Adams,  29  Colo.  317,  68 
Pac.  431;  Farhcomb  v.  Stem,  18  Colo.  279, 
.32  Pac.  612;  Abbott  v.  Yuma  Co.,  18  Colo. 
6,  30  Pac.  1031 ;  Melsheimer  v.  Hommel,  15 
Colo.  475,  24  Pac.  1079 ;  Fitzgerald  v.  Burke, 
14  Colo.  559.  23  Pac.  993;  Great  West  Mln. 
Co.  V.  Woodmas  of  Alston  Mln.  Co.,  12  Colo. 
46,  20  Pac.  771,  13  Am.  St.  Rep.  204 ;  CoweU 
V.  South  Denver  Real  Estate  Co.,  16  Colo. 
App.  108.  63  Pac.  991;  Wilson  v.  Welch,  8 
Colo.  App.  210.  46  Pac.  106 ;  Union  Pac,  etc., 
R.  Co.  V.  Perkins,  7  Colo.  App.  184,  42  Pac. 
1047;  Poundstone  v.  Maben,  6  Colo.  App. 
70,  37  Pac.  37 ;  Poundstone  ▼.  Holt,  6  Colo. 
\pp.  66.  37  Pac.  35;  Simonton  v.  Rohm,  14 
Colo.  51.  23  Pac.  86. 

The  facts  of  this  case  as  admitted  and 
proven  do  not  bring  it  within  the  exception  to 
the  rule  thus  stated,  for  the  court  can  Justly 
proceed  to  a  Judgment  without  the  presence 
of  the  Benson  Company.  Under  the  law  as 
here  announced,  the  requirements  of  the 
policy  were  substantially  and  sufflciently  com- 
plied with,  and  the  plaintiff  alone  is  entitled 
to  recover,  notwithstanding  the  fact  that  the 
Benson  Company  was  the  original  benefld- 
ary,  or  because  of  other  claims  of  the  com- 
pany as  recited  In  the  answer,  even  though 
all  of  such  be  admitted  to  be  true.  The  grant- 
ing of  the  relief  prayed  for,  therefore,  does 
not  prejudice  the  rights  of  the  Benson  Com- 
pany, for  its  alleged  claim  of  right  can  be  as 
completely  determined  without  its  presence 
as  with  It  It  had  no  vested  or  acquired 
rights  in  the  policy  as  against  the  will  and 
the  acts  of  the  insured,  and  these  were  suf- 
flciently exercised,  to  make  the  plaintUT  the 
Hole  party  in  Interest  as  a  beneflciary.  The 
exception  to  the  rule  stated  is  announced  in 
31  Cyc.  742,  and  has  been  considered  in  Peck 
V.  Peck,  33  Colo.  421,  80  Pac.  1063,  and  in 
Colorado  State  Bank  v.  Davidson,  7  Colo. 
.\pp.  01.  42  Pac.  687. 

If  we  were  to  admit  that  the  policy  was 
taken  by  Rumsey  for  the  benefit  of  the  Ben- 
son Company,  and  that,  under  an  ag;reement 
between  Smith,  Glgnoux,  and  Rumsey,  eadi 
took  out  a  like  policy  for  the  benefit  of  that 
company,  there  still  i^mained  the  absolute 
right  of  each  to  change  his  beneficiary  in 


the  same  manner,  and  whenever  at  his  will  he 
might  elect  to  do  so.  The  substituted  bene- 
ficiary is  not,  and  cannot  l>e,  bound  by  any 
such  prior  agreement,  either  verbal  or  writ- 
ten, between  the  three  policy  holders. 

If  recovery  Is  had  at  all,  it  must  be  under 
the  terms  of  the  contract  between  the  in- 
sured and  the  insurance  company.  It  would 
be  a  singular  state  of  the  law  If  insurance 
companies  should  find  their  rights,  duties, 
and  obligations  dependent  npop  outside  agree- 
ments as  between  policy  holders.  The  in- 
sured under  the  policy  had  the  unrestricted 
right:  (1)  To  assign  his  policy,  which  he  did 
not  do;  and  (2)  to  change  his  beneflciary, 
which  we  find  he  sufflciently  did  do.  There 
can  be  no  valid  right  upon  the  part  of  the 
original  beneficiary,  or  the  insurance  compa- 
ny, to  question  the  unqoallfled  and  unre- 
stricted exercise  of  either  of  these  rights,  if 
in  substantial  compliance  with  the  terms  of 
the  policy.  Then,  it  is  folly  to  say  in  this 
case  that  the  Benson  Company  Is  an  indis- 
pensable party  to  the  suit ;  for  it  can  assert 
no  other  claim  In  this  action  than  tliat  whidi 
has  been  considered. 

Admitting,  further,  that  the  Benson  Com- 
pany has  paid  all  the  premiums  upon  the  pol- 
icy: Such,  if  true,  was  the  voluntary  act  of 
that  corporation,  for  which  it  can  have  no 
other  claim  than  against  the  estate  of  Rumsey 
or  from  the  proceeds  of  the  policy.  Cer- 
tainly, the  insurance  company  cannot  be  held 
or  bound  by  such  conduct,  and  to  so  hold  the 
substituted  beneflciary  would  be  for  the  court 
to  write  a  new  contract  'for  the  parties.  The 
proceeds  of  an  insurance  policy  belong  to  the 
beneficiary  under  it,  regardless  of  how  or 
from  whom  the  money  was  obtained  with 
which  to  pay  the  premiums. 

I  think  the  Judgment  should  be  reversed, 
with  instructions  to  the  court  to  enter  Judg- 
ment for  the  plaintiff  In  accordance  with  the 
prayer  of  the  complaint 


(S«  Colo.  17) 
WINCHESTER  v.  WALKER  et  al. 
(No.  7353.) 
(Supreme  Court  of  Colorado.     March  1,  1015.) 

Pabties  «=»59— Substttction  of   Pabtieb— 

Brinoino  in  Parties. 

In  an  action  by  an  obligee  in  an  injunc- 
tion bond  which  be  had  assigned  as  collateral, 
a  third  person  claiming  nnder  the  assignment 
adversely  to  the  obliitee  and  the  obligors,  can- 
not, under  Code,  {  15,  be  substituted  as  party 
plaintiff  for  the  obligee,  but  must  be  made  a 
party  by  petition  in  intervention. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  H  90-94,  165;  Dec.  Dig.  «=>50.] 

En  Banc.  Error  to  District  Court  Denver 
County;    Geo.  W.  Allen,  Judge. 

Action  by  Joslah  Winchester  against  Her- 
bert Warne  and  others,  in  which  W.  ,C. 
Walker  was  substituted  as  plaintiff  over  the 
objection  of  the  original  plaintiff.  There 
was  a  Judgment  for  defendants,  and  the  orig- 
inal plaintiff  brings  error.    Reversed. 


^=»For  otbar  case*  see  same  toplo  and  KST-NOUBER  tn  all  Ker-Numbered  Digests  and  Uda'zaa  ^^  ^  I  ^ 
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Hfmry  J.  Heisey,  of  Denver,  for  plaintiff 
in  error.  Ira  Harris,  of  Colorado  Springs, 
and  Schuyler  &  Schuyler  and  Ralph  Hart- 
zell,  all  of  Denver,  for  defendants  in  error. 

SCOTT,  J.  This  action  was  instituted  by 
the  plaintiff  in  error  to  recover  upon  an  in- 
junction bond  In  the  sum  of  $60,0(10,  executed 
by  the  defendant  in  error  Herbert  Wame,  as 
principal,  and  the  defendants  in  error  H. 
L.  Shepherd,  W.  F.  Rock,  and  J.  J.  Welcber, 
as  sureties,  in  a  suit  theretofore  pending 
between  Wame,  as  plaintiff,  and  the  plaintiff 
In  error  Winchester  and  others,  as  defend- 
ants. The  damages  are  alleged  to  have 
been  in  the  sum  of  $106,000,  but  the  prayer 
for  reUef  was  limited  to  the  sum  of  $SO,000, 
the  amount  named  in  the  bond. 

The  complaint  was  flled  on  the  21st  day  of 
November,  1903.  The  defendants  Shepherd, 
Rock,  and  Welcher  thereafter  flled  their  mo- 
tion for  a  stay  of  proceedings  in  the  cause 
until  such  time  as  Wame,  the  principal  on 
the  bond,  should  be  served  with  process,  or 
otherwise  brought  into  court  This  motion, 
over  the  objection  of  the  plaintiff,  was  grant- 
ed, and  no  further  proceeding  had  in  the 
case  until  April  19,  1007,  when  the  defend- 
ant Wame  filed  Us  verified  answer  to  the 
complaint.  On  July  S,  1007,  the  remaining 
defendants  filed  their  demurrer  to  the  com- 
plaint. While  this  demurrer  was  pending, 
and  on  the  18th  day  of  November,  1007,  the 
defendant  in  error  Walker,  who  was  then  not 
a  party  to  the  action,  filed  a  motion  to  be 
substituted  as  party  plaintiff,  instead  of  the 
then  plaintiff,  Winchester,  and  as  grounds  of 
Brfid  motion  alleged  that  on  the  12th  day  of 
Octot>er,  1007,  he  (the  said  Walker)  acquired 
by  virtue  at  a  purchase  at  public  sale  all  the 
right,  title,  and  Interest  of  the  plaintiff  Win- 
chester in  and  to  the  injunction  bond  sued 
on,  and  all  his  rights  thereunder. .  This  mo- 
tion was  resisted  by  Winchester,  and  was 
supported  and  controverted  by  conflicting  af- 
fidavits. The  motion  was  sustained  by  the 
court,  and  Walker  Was  thus  made  the  sole 
plaintiff,  and  Winchester  displaced  and  de- 
nied a  right  as  party  to  the  case.  This  rul- 
ing of  the  court  is  the  principal  error  relied 
on.  Later,  and  on  motion  of  Wame,  the  an- 
swer theretofore  flled  by  him  was  itermltted 
to  be  withdrawn,  and  an  order  entered  ad- 
judging that  the  said  Wame  had  not  sub- 
mitted himself  to  the  Jurisdiction  of  the 
court 

The  remaining  defendants  thereafter  flled 
their  Joint  answer  to  the  complaint  and,  up- 
on the  trial  of  the  cause,  verdict  and  Judg- 
ment was  rendered  in  favor  of  Walker,  the 
substituted  plaintiff,  in  the  sum  of  $2,000. 
Prior  to  the  submission  of  the  cause  to  the 
Jury,  counsel  for  Winchester,  learning  that 
the  cause  was  proceeding,  appeared  before 
the  court  and  moved  the  court  to  vacate  and 
set  aside  the  order  of  substitution  of  parties 
plaintiff,  and  also  to  vacate  and  set  aside 


an  order  of  the  court  denying  the  applica- 
tion of  Winchester,  made  before  the  substi- 
tution, for  a  commission  to  take  the  deposi- 
tions of  O.  O.  Whltted  and  said  Walker,  and 
In  directing  the  clerk  of  the  court  not  to 
issue  such  commissions.  This  motion  was 
denied  by  the  court  . 

Inasmuch  as  we  have  concluded  that  the 
cause  must  be  reversed  because  of  the  error 
of  the  trial  court  in  granting  the  order  of 
substitution  of  parties  plaintiff,  we  do  not 
deem  it  necessary,  nor  do  we  feel  It  can 
serve  any  useful  purpose,  to  discuss  or  deter- 
mine any  of  the  many  other  assignments  of 
error. 

The  claim  of  Walker  to  be  the  wily  party 
in  interest  as  plaintiff  In  the  case  arises  out 
of  an  assignment  of  claim  under  the  injunc- 
tion bond  given  by  Winchester  to  the  EHrst 
National  Bank  of  Denver  as  additional  se- 
curity for  the  payment  of  the  joint  promis- 
sory notes  of  Winchester  and  one  A.  M.  Ste- 
venson, in  the  total  sum  of  approximately 
$40,000.  This  assignment  of  interest  is  dated 
October  26,  1003,  and,  after  setting  forth  the 
fact  of  the  execution  of  the  injunction  bond, 
and  the  proceeding  coimected  with  it,  pro- 
ceeds as  follows: 

"And,  whereas,  said  Joslah  Winchester  is  also 
about  to  commence  a  certain  other  action  in  said 
court  against  said  Wame,  Weicher,  and  one  A. 
E.  Carlton  for  damages  which  be  suffered  on 
account  of  said  action  of  said  Herbert  Wame 
against  him;  and,  whereas,  said  Winchester  is 
indebted  to  the  First  National  Bank  of  Denver, 
Colo.,  in  a  large  amonnt  of  money:  Now,  there- 
fore, in  consideration  of  the  sum  of  one  dollar 
($1.00)  to  the  said  Winchester  by  said  First 
Natiooal  Bank  of  Denver,  Colo.,  in  hand  paid, 
the  receipt  of  which  is  hereby  adrnowledged,  the 
said  Josiah  Winchester  by  these  presents  hereby 
sells,  assigns,  transfers,  and  sets  over  unto  said 
First  National  Bank  of  Denver,  Colo.,  as  addi- 
tional collateral  and  security  for  the  notes  due 
said  bank  and  signed  by  A.  M.  Stevenson  and 
himself,  whatever  sums  of  money  that  he  may 
recover  in  said  action,  and  all  his  richt  title, 
and  interest  in  and  to  said  injunction  bond  and 
the  right  of  recovery  thereon,  and  all  his  right, 
title,  and  interest  in  the  other  damage  suit 
herem  mentioned." 

It  appears  that  aftorward  this  assignment 
of  Interest  in  the  bond  or  rights  under  it  was 
assigned  by  the  bank  to  said  A.  M.  Steven- 
son, and  by  him  to  one  O.  0<  Whltted,  and 
under  a  public  sale  transferred  by  Whltted 
to  Walker. 

It  is  said  by  Winchester  In  bis  aflldavlt 
that  the  original  assignment  executed  by  htm 
was  altered  after  its  execution  and  delivery, 
that  it  was  drawn  by  A.  M.  Stevenson  in  the 
form  substantially  as  now  presented,  but 
that,  when  it  was  presented  by  Winchester 
to  B.  F.  Richardson,  his  attorney,  it  was  al- 
tered by  Richardson  before  signing;  the  con- 
toition  being  that  as  delivered,  it  provided 
for  the  assignment  of  whatever  sums  of  mon- 
ey Winchester  mi^t  recover  under  the  bond, 
and  was  not  an  assignment  of  all  his  right 
title,  and  interest  in  the  bond,  or  the  right 
to  recover  under  it  This  statement  is  cor- 
roborated  by    the   afBdavlt  of  Richardson. 
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It  then  appears  from  the  Wlncbester  affi- 
davit that  the  notes  to  the  bank  were  after- 
ward fully  paid  by  Stevenson,  and  that  the 
bank  assigned  ita  rights  under  such  securi- 
ties to  Stevenson ;  also  that  more  than  $26,- 
000  0(t  the  indebtedness  to  the  bank  for 
which  this  assignment  was  given  as  addi- 
tional and  collateral  security  was  the  per- 
acmal  debt  of  Stevenson.  The  Winchester  af- 
fidavit also  sets  forth  a  portion  of  the  veri- 
fied answer  of  Stevenson  in  another  action 
then  pending  wherein  Winchester  was  plain- 
tiff, and  Stevenson  was  defendant,  contain- 
ing the  following: 

"That,  for  the  purpose  ot  avoiding  absolute 
financial  ruin,  this  defendant  [meaning  the  said 
Archibald  M.  Stevenson]  was  required  to,  and 
did,  on  or  about  the  16th  day  of  October,  A.  D. 
1905,  pay  to  said  bank  rmeaning  the  First  Na- 
tional Bank  of  Denver,  Colo.]  the  sum  of  forty- 
two  thousand  (f^OOO)  dollars,  which  aaid 
amount,  including  the  amount  due  and  owing 
■aid  bank  from  aaid  plaintiff  and  defendant  on 
said  notes  [meaning  the  joint  notes  of  said 
Winchester  and  Stevenson,  hereinabove  referred 
to],  and  also  indnding  the  sum  of  four  thon- 
•and  fifty  ($4,060)  dollars  which  said  bank 
was  required  to  and  did  pay  as  an  assessment 
on  one  hundred  sixty  thousand  (160,000)  shares 
of  stodc  of  the  Doctor  Jack-Pot  (Consolidated 
Mining  CSompany;  that  the  defendant  had  to 
borrow  all  of  said  money  to  make  said  pay- 
ments, and,  when  the  same  was  made,  he  be- 
came and  was  subrogated  to  whatever  interests 
aaid  plaintiff  had  in  the  securities  pledged  to 
■aid  bank  for  the  payment  of  said  notes,  and 
at  the  time  aaid  daendant  made  said  payment 
he  caused  said  secuiitiea  to  be  transferred  and 
assigned  as  collateral  security  to  the  person  who 
loaned  him  said  money." 

There  also  appears  In  the  record  the  affi- 
davit of  Thomas  Keely,  vice  president  of 
the  First  National  Bank,  giving  his  version 
of  the  transaction  as  follows: 

"That  on  and  prior  to  the  26th  day  of  Octo- 
ber, A.  D.  1903,  Josiah  Winchester  and  Archi- 
bald M.  Stevenson  were  jointly  indebted  to  said 
bank  in  a  sum  exceeding  for^  thousand  ($40,- 
000.00)  dollars,  which  said  indebtedness  was 
evidenced  by  the  several  joint  promissory  notes 
of  said  Archibald  M.  Stevenson  and  Josiah 
Winchester,  payable  to  the  order  of  said  bank ; 
that,  am<nig  other  things,  there  were  pledged  to 
said  bank  as  collatersl  security  for  the  payment 
of  said  several  notes,  four  hundred  thirty  thou- 
sand (480,000)  shares  of  the  capital  stock  of  the 
Doctor  Jack-Pot  Consolidated  Gold  Mining  Com- 
pany, and  also  fifty  thousand  (50,000)  shares  of 
the  capital  stock  of  the  Mary  Jane  Mining  & 
Milling  Companyjjmd  also  two  hundred  ninety- 
three  thousand  (293,000)  shares  of  the  capital 
stodc  of  the  Advance  (3oId  Mining,  Bonding  tc 
Leasing  Company,  all  of  which  said  capital 
stock,  a£Bant  is  informed  and  believes,  was  the 
property  of  said  Josiah  Winchester,  and  that 
said  Archibald  M.  Stevenson  had  no  interest 
whatsoever  therein:  that,  in  addition  to  said 
collateral  security,  Emma  Winchester,  who  was 
and  is  the  wife  of  the  said  Josiah  Winchester, 
mortgaged  to  said  Thomas  Keely,  for  the  use  of 
the  bank,  lots  numbered  12,  13,  and  14  in  block 
nombered  37  in  H.  C.  Brown's  addition  to  Den- 
ver, as  security  for  fie  payment  of  the  aforesaid 
several  promissory  notes  of  said  Winchester  and 
Stevenson;  that,  in  addition  to  the  foregoing, 
the  said  bank  required  of  said  Winchester  that 
be  (the  said  Winchester)  should  pledge  to  said 
hank  as  additional  security  for  the  payment  of 
baid  notes  any  sums  of  money  that  he  might 
(ccover  in  two  certain  actions  then  pending  or 


about  to  be  begun,  one  of  them  being  this  action, 
and  the  other  being  an  action  against  A-  B. 
Carlton,  J.  J.  Weicher,  and  Herbert  Wame  for 
damages,  and  that,  in  accordance  with  the  re- 

auirements  of  said  bank,  the  said  Josiah  Win- 
liester,  on  or  about  said  26th  day  of  October, 
A.  D.  1903,  made,  executed,  and  delivered  to 
the  said  bank  a  certain  instniment  of  writing, 
wherein  and  whereby  the  said  Winchester  did 
assign  to  said  bank  as  collateral  security  for 
the  payment  of  said  promissory  notes  any  sums 
of  money  that  he  might  recover  in  the  said  ac- 
tions or  either  of  them:  that  the  said  bank  did 
not  require  or  desire  that  the  said  Winchester 
should  pledge  to  it  his  rights  of  action,  causes 
of  action,  or  anything  other  than  the  sums  of 
money  which  he  might  recover  in  said  suits, 
and,  while  this  affiant  does  not  recollect  the  ex- 
act lanjTuage  of  the  said  instrument  of  writing, 
this  affiant  has  always  understood  and  believed 
that  the  said  causes  of  action  and  rights  of  ac- 
tion were  not  assigned  to  said  bank  by  said 
Josiah  Winchester,  and  that  the  intent  and  pur- 
pose of  the  said  written  instrument  was  to 
E ledge  the  said  sums  of  money  to  be  recovered 
1  said  causes  of  action  only;  that  thereafter, 
and  on  and  about  the  12tb  day  of  October,  A. 
D.  190B,  the  said  Stevenson,  in  the  customary 
place  ofDuainess  of  said  bank,  paid  and  deliv- 
ered to  this  affiant  for  the  said  bank  forty-two 
thousand  ($42,000)  dollars  in  current  for  the 
cancellation,  payment,  and  discbarge  of  the  said 
several  Joint  promissory  notes  of  saiS  Winches- 
ter and  said  Stevenson;  (hat  at  the  time  of 
making  said  payment  said  Stevenson  said  to 
affiant  snbstantlallv  that  be  (the  said  Steven- 
son) had  been  obliged  to  mortgage  everything 
he  had  on  earth  to  raise  and  procure  the  said 
sum  of  money ;  that  thereupon  affiant,  in  behalf 
of  said  bank,  canceled  and  dischatged  the  said 
notes  and  said  indebtedness,  and  delivered  the 
same,  together  with  all  the  said  above-described 
capital  stock  of  said  several  corporations,  to 
the  said  Stevenson,  and  also  in  behalf  of  said 
bank  indorsed  upon  ttie  said  instrument  of  writ- 
ing made  and  executed  by  the  said  Winchester 
on  or  about  the  26th  day  of  October,  A.  D. 
1908,  a  further  instrument  of  writing  in  words 
and  figures  as  follows,  to  wit: 

"  'For  and  in  consideration  of  the  sum  of  one 
dollar  to  it  in  hand  paid  and  other  valuable  con- 
siderations received  oy  the  First  National  Bank 
of  Denver,  Colo.,  it  hereby  sells,  assigns,  trans- 
fers, and  sets  over  unto  A.  Bf.  Stevenson  and  his 
assigns  aU  the  right,  title,  and  interest  which 
said  bank  now  has  or  may  hereafter  acquire  of 
any  kind  or  nature  in  and  to  the  two  causes  of 
action  and  actions  at  law  and  each  of  them 
mentioned  in  the  foregoing  instrument  in  writ- 
ing, and  in  and  to  recovery  made  thereon  or 
thereunder.  Dated  Denver,  Colo.,  Oct.  12th, 
A.  D.  1905. 
"  'First  National  Bank  of  Denver,  Colo., 

"  '[Seal.]    By  Thomas  Keely,  Vice  Pres. 
"•F.  C.  Moffat,  Sec' 

"That  all  of  said  last-described  instrument  of 
writing,  save  and  except  the  signature  and  seal, 
was  dictated  and  composed  by  the  said  Steven- 
son." 

Afterward  Keely  made  another  affidavit, 
which  he  denominates  "a  farther  and  addi- 
tional statement,"  in  which  he  does  not  deny 
anything  that  was  said  in  the  flrst  affidavit, 
but  says  that  bis  statement  as  to  ownership 
of  the  mining  stocks  was  based  on  what 
Winchester  had  told  him ;  that  Stevenson 
paid  bim  $42,000  in  currency  In  full  settle- 
ment of  the  notes  of  Winchester  and  Ste- 
venson ;  that  a  man  named  Whitted  was  pres- 
ent and  Introdnced  to  him,  and  that  Steven- 
son claimed  to  represent  him ;  that  he  as- 
signed to  WMtted  430,000  shares  of  the  Doc- 
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tor  Jack-Pot  Consolidated  Mining  Company, 
which  had  been  pledged  to  secure  the  said 
notes ;  that  he  also  executed  to  said  Whitted 
a  warranty  deed  for  the  property  theretofore 
pledged  by  the  wife  of  Winchester  as  a  part 
of  the  security  for  the  notes,  and  delivered 
such  deed  to  Stevenson,  and  assigned  and  de- 
livered the  remaining  mining  stocks  to  Ste- 
venson. 

We  do  not  determine  as  to  who  was  the 
owner  at  the  time  of  any  interest  in  tUs 
suit  as  between  Winchester  and  Walker,  but 
have  recited  what  we  deem  sufficient  to  show 
that  there  was  presented  a  clear  issue  of 
both  law  and  fact  as  to  whether  Walker  was 
the  owner  of  all  or  any  part  of  the  claim 
for  recovery  in  this  action.  This  issue  was 
one  to  be  tried  in  the  regular  course  of  pro- 
cedure, and  should  not  have  been  determined 
by  the  court  upon  the  motion  to  substitute 
parties  plaintiff.  It  is  plain  that  Walker's 
claim  was  adverse  to  that  of  Winchester,  and 
likewise  to  the  interests  of  the  defendants  in 
the  action.  The  procedure  in  such  a  case  pro- 
vided by  the  Code  is  by  petition  in  interven- 
tion, which  should  have  been  followed  in  this 
case. 

The  defendants  in  error  contend  that  the 
order  of  the  court  granting  substitution  of 
parties  plaintUf,  was  authorized  under  sec- 
tion 15  of  the  Code: 

"Sec.  18.  An  action  shall  not  abate  by  the 
death  or  other  disability  of  a  party,  or  by  the 
transfer  of  any  interest  therein,  if  vxn  cause  of 
action  survive  or  continue.  In  case  of  the  death 
or  other  disability  of  a  party,  the  court,  on  mo- 
tion, may  allow  the  actioQ  to  be  continued  by, 
or  against  his  representative  or  successor  in 
interest.  In  case  of  any  other  transfer  of  in- 
tereat,  the  action  may  be  continued  in  the  name 
of  the  original  party,  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be  sub- 
stituted in  the  action." 

Counsel  cite  many  cases  in  which  such  sub- 
stitution of  parties  has  been  allowed.  But 
no  case  is  cited,  and  we  know  of  none,  where- 
in such  substitution  has  been  permitted  where 
an  issue  was  presented  involving  the  very 
fact  of  transfer  or  ownership  of  Interest 

"Where  the  assignment  is  not  alMolute,  or  the 
assignor  retains  an  interest  in  tlie  chose,  or 
there  is  a  controversy  between  the  assignor  and 
the  assignee  touching  the  assignment,  or  there 
remains  a  liability  on  part  of  the  assignor,  the 
assignor  should  be  made  a  party  to  the  bill 
brought  by  the  assignee  to  enforce  the  chose  as- 
signed."   4  Cyc.  103. 

If  there  is  a  controversy  between  the  as- 
signor and  assignee  touching  the  assignment, 
the  court  will  direct  the  assignor  to  be  made 
a  party  for  the  protection  of  all;  otherwise 
he  need  not  be  a  party.  Morey  y.  Forsyth, 
Walker  Ch.  (Mich.)  465;  Miller  v.  Baer  et 
al.,  3  Paige  (N.  Y.)  466. 

In  support  of  the  text  In  4  Cyc,  supra, 
that  where  the  assignment  of  the  chose  is 
not  absolute,  the  assignor  is  a  necessary  par- 
t.v,  it  is  said  In  Miller  t.  Henderson,  10  N.  J. 
Eq.  823: 


"Abrahams  did  not  assign  his  interest  in  the 

agreement  absolutely  to  Jemima  Chambers.  It 
was  a  conditional  assignment,  and  he  retained 
an  interest  in  the  property  assigned.  Where 
the  mortgagee  assigns  the  mortgage  absolutely 
to  a  third  person,  it  is  not  necessary  that  the 
mortgagee  should  be  a  party  to  the  suit  for  the 
foreclosure  and  sale  of  the  mortgaged  premises. 
But  if  the  assignment  ia  not  absolute,  but  the 
mortgagee  retains  an  interest  in  the  mortgage 
security,  then  be  is  a  necessary  party,  because 
he  is  interested  in  the  suit,  and  particularly  in 
taking  the  account  of  what  is  due  on  the  secu- 
rity." 

See,  also,  Land  Co.  v.  Elklns  (C.  C.)  20  Fed. 
545;  SchUling  r.  MuUen,  65  Minn.  122.  C6 
N.  W.  586,  43  Am.  St  Rep.  475. 

It  was  held  in  Longbine  v.  Piper,  70  Pa. 
378.  that  one  acquiring  the  title  cannot  oust 
the  plaintiff  on  the  record  against  his  wllL 
Construing  a  statutory  provision  similar  to 
our  section  15  of  the  Code,  the  court  said: 

"The  words  of  the  act  of  1850  are  therefore 
not  mandatory,  bat  permissive  only.  The  writ 
shall  not  be  affected  thereby  [to  wit,  by  the 
change  of  title],  but  the  purchaser  or  assignee 
may  prosecute  said  action.'  But  he  is  not 
lx>und  to  prosecute  the  suit  brought  by  the  for- 
mer owner.  He  may  sue  out  his  own  writ  to 
recover  the  premises,  and  for  this  may  have 
good  reasons;  but  when  he  asks  to  oust  the 
plaintiff  from  his  action  and  compel  him  to  re- 
tire from  his  suit  a  very  different  question 
arises.  The  plaintiff  may  have  rights,  as  he 
believes,  which  entitle  him  to  prosecute  his  ac- 
tion to  a  termination  for  his  own  benefit  He 
may  deny  wholly  the  divestiture  of  title  claim- 
ed by  the  person  idleging  himself  to  be  the  pur- 
chaser, and  entitled  to  substitution.  For  in- 
stance, in  the  present  case  Longbine's  title  was 
not  sold  at  sheriff's  sale,  but  the  title  of  W.  W. 
Piper,  his  grantor.  Now,  what  is  there  to 
prevent  Longbine  from  denying  the  effect  of  the 
sale  as  a  transfer  of  his  title?  He  may  be 
able  to  show  that  the  land  was  not  at  the  time 
of  sole  to  him,  subject  to  the  lien  of  the  judg- 
ment, or  that  it  had  been  released  or  discharged 
therefrom,  or  that  he  has  some  other  defense 
good  in  equity  or  law.  It  is  no  answer  to  this 
to  say  the  fact  or  facts  alleged  by  him  are  not 
true,  and  this  has  been  found  by  the  court; 
for  the  effect  of  such  a  position  is  to  deny  to 
him  his  constitutional  right  of  trial  by  jury,  and 
to  make  the  court  alone  the  tribunal  to  deter- 
mine the  facts.  The  power  to  award  an  issue 
to  determine  the  truth  of  his  allegations  does 
not  mend  the  matter,  for  this  power  is  discre- 
tionary. By  the  eleventh  section  of  the  ninth 
article  of  the  Constitution  all  courts  shall  be 
open,  and  every  man  for  injury  done  him  in  his 
lands,  goods,  person,  or  reputation  shall  have 
remedy  by  due  course  of  law,  and  right  and  jus- 
tice administered  without  sale,  denial,  or  delay. 
The  remedy  is  a  parcel  of  the  right ;  and  laws, 
therefore,  that  so  change  the  nature  and  extent 
of  existing  remedies  as  materially  to  impair  the 
right  are  a  violation  of  the  right  Green  v. 
Riddle,  8  Wheat.  17  (5  L.  Ed.  547];  Branson 
V.  Kinzie,  1  How.  317  [11  L.  Ed.  143].  Nor 
does  the  prosecution  of  the  plaintiff's  action 
prevent  the  purchaser  or  assignee  from  bringing 
his  own  action  and  prosecuting  it  to  verdict  or 
judgment  He  is,  therefore,  not  denied  his 
remedy.  Now,  surely  we  are  not  to  interpret 
the  act  of  1850  so  as  to  make  it  an  instrument 
of  injustice,  and  to  enable  a  party  claiming  title 
adversely  to  the  plaintiff  in  the  action  to  sup- 
plant him  nolens  volens." 

To  the  same  effect  is  the  case  of  Smith  t. 
Harrington,  3  Wyo.  503,  27  Pac.  803. 
As  gathered  from  the  at&daTita  in  this  case. 
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It  Is  not  dispnted  bnt  tbat  the  assignment 
was  not  absolute,  but,  on  tbe  contrary,  It  was 
Riven  solely  as  collateral  security;  nor  is  it 
disputed  tbat  all  tbe  security  given  to  indem- 
nify tbe  bank  was  tbe  property  of  Winches- 
ter and  bis  wife.  Tbere  is  no  evidence  as  to 
the  value  of  sucb  securities,  nor  tbat  they 
were  insufficient,  aside  from  tbe  assignment 
In  controversy,  to  discbarge  the  entire  debt. 
Tbere  is  no  showing  as  to  the  power  or  au- 
thority of  the  bank  to  assign  tbe  stocks  and 
interest  in  this  cause  of  action,  or  to  execute 
a  deed  for  the  real  property  of  the  wife  of 
Winchester.  Winchester  claims  that  more 
than  $25,000  of  the  debt  was  the  personal 
debt  of  Stevenson,  while  Stevenson  admits 
that  $12,000  was  his  personal  debt  Both 
Stevenson  and  Keely  say  that  Stevenson  paid 
the  debt  in  currency  to  the  Imnk,  and  the 
latter  says  that,  acting  for  tbe  bank,  be  can- 
celed and  discharged  tbe  notes  and  tbe  in- 
debtedness. There  is  no  contention  tbat  the 
bank  sold  the  notes  and  securities.  There 
is  notliing  appearing  in  the  affidavits  to  show 
tbat  tbe  bank  had  any  right  to  assign  them. 

It  will  be  noticed  that,  in  addition  to  the 
affidavit  of  Winchester,  the  banker,  Keely 
bi  his  affidavit  testifies  as  to  his  construction 
of  the  assignment  as  follow;s: 

"^e  (WlncheBter)  did  assign  to  said  bank  as 
collateral  security  for  the  payment  of  said  prom- 
issory notes  any  sums  of  money  that  he  might 
recover  in  said  actions;  that  the  said  bank  did 
not  require  or  desire  that  said  Winchester 
shoald  pledge  to  it  his  rights  of  action,  causes 
of  action,  or  anything  other  than  tbe  sums  of 
money  which  he  might  recover  in  said  suits." 

If  this  be  true,  then  Winchester's  right  to 
maintain  the  action  is  clear. 

Winchester's  claim  to  an  interest  in  the 
cause  of  action  raises  an  issue  wtilcb  he  is 
entitled  to  have  tried  as  is  any  other  issue 
In  the  suit.  The  complaint  of  Winchester 
sufficiently  states  a  cause  of  action  for  the 
recovery  of  $50,000.  He  was  denied  the 
right  to  participate  in  tbe  trial.  Tbe  recov- 
ery was  for  $2,000.  The  record  shows  that 
both  Walker  and  Whltted  were  nonresidents 
of  the  state,  and  that  neither  personally  par- 
ticipated In  the  trial.  Who  can  say  that.  If 
Winchester  had  been  permitted  to  push  his 
claim,  tbe  judgment  would  not  have  been 
for  the  full  amount  of  his  demand,  or  at 
least  for  a  much  larger  amount  than  was 
recovered.  The  order  of  the  court  was  up- 
on its  face  a  denial  of  tbe  constitutional 
right  guaranteed  under  section  6  of  article 
2  of  the  Constitution. 

Tbe  Judgment  is  reversed,  with  Instruction 
to  deny  the  motion  for  substitution,  and  to 
permit  Walker  to  intervene,  if  he  shall  so 
elect,  and  for  a  trial  and  determination  of 
the  cause  as  to  the  Interests  of  all  parties  as 
the  same  may  appear. 

Tbe  judgment  Is  reversed. 

HILL  and  BAILEY,  JJ.,  not  participating. 


(ft  Colo.  W) 

BTJRKHOLDER  v.  PEOPLE,  by  JOHNSON, 

Dist  Atty.,  ex  rel.  NAZARENE 

et  al.     (No.  8514.) 

(Supreme  Court  of  Colorado.    March  1,  1915.) 

1.  OfFICEBS   €=66— REMOVAIr-CONSTTTUTION- 

Ai  Pbovision— Statute. 

Const  art  13,  I  3,  provides  that  all  officers 
not  liable  to  impeachment  shall  be  subject  to  re- 
moval for  misconduct  or  malfeasance  in  office 
as  may  be  provided  by  law.  Rev.  St  190^  || 
320,  326,  provides  that  an  action  may  be 
brought  by  the  district  attorney  against  any 
person  who  usurps  or  unlawfully  holds  or  ex- 
ercises any  public  office  within  bis  district,  etc, 
and  tbat  when  a  defendant  against  whom  sucb 
action  has  been  brought  is  adjudged  guilty  of 
usurping  his  office,  etc.,  judgment  shall  be  ren- 
dered that  such  defendant  be  excluded  from 
sucb  office.  Section  3466,  concerning  irrigation 
districts,  provides  that  no  director  or  officer 
named  in  the  act  shall  be  interested  in  any  con- 
tract awarded  by  the  board,  or  in  its  profits, 
etc.,  and  that  for  any  violation  of  tbe  provision 
such  officer  should  be  deemed  guilty  of  a  fel- 
ony, and  such  conviction  shall  work  a  forfei- 
ture of  his  office,  etc  Held,  that  where  defend- 
ant was  president'  and  member  of  the  board  of 
directors  of  a  municipal  irrigation  district,  and 
had  laid  himself  open  by  misconduct  to  removal 
under  the  act,  since  the  statute  provides  tbat 
only  conviction  of  misconduct  shall  work  a  for- 
feiture, (be  state  by  proceedings  in  quo  war- 
ranto before  conviction  could  not  oust  him  from 
office,  there  being  no  sucb  thing  as  a  common- 
law  forfeiture  and  removal  from  office,  as  the 
subject  is  strictly  a  matter  of  constitutional 
and  statutory  cc«nizance,  and  tbe  remedies  ao 
provided  are  exclusive. 

[Ed.  Note. — For  other  cases,  see  Officers,  Cent 
Dig.  i  06;    Dec.  Dig.  (9=»66.] 

2.  Officebs  e=»61— Removai.— FoRFErruBB. 

Forfeiture   of  public   office-  follows  an  act 

only  as  the  result  of  some  positive  rule  of  law 

declaring  that  sucb  act  shall  result  in  forfeiture. 

[Ed.    Note.— For   other    cases,    see    Officers, 

Cent  Dig.  i  90;    Dec.  Dig.  <3=»61.] 

En  Banc.  Error  to  District  Court  Adams 
County;    H.  S.  Class,  Judge. 

Proceeding  in  the  nature  of  quo  warranto 
by  the  People,  by  Samuel  Johnson,  District 
Attorney,  on  the  relation  of  Peter  Nazarene 
and  others,  against  J.  A.  Burkholder.  Judg- 
ment for  plalntlfC  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

Clyde  O.  Epperson,  of  Denver,  tor  plaln- 
ticr  In  error.  Samuel  W.  Johnson  and  I.  B. 
Melville,  both  of  Denver,  for  defendant  la 
error. 


BAILEY,  J.  [1, 2]  This  la  a  proceeding  in 
the  nature  of  quo  warranto,  brought  by  tbe 
People  on  the  relation  of  the  District  At- 
torney of  the  First  Judicial  District  of  Col- 
orado, under  Chapter  28  of  tbe  Civil  Code,  to 
remove  defendant  a  member  and  president 
of  the  board  of  directors  of  the  Bast  Denver 
Municipal  Irrigation  District,  from  office  for 
alleged  misconduct  and  malfeasance,  no  con- 
viction having  been  bad.  The  Judgment  was 
one  of  removal,  and  the  defendant  brings  the 
record  here  for  review. 

The  constitutional  provisions  involved  and 
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tor  conslderatloii,  as  having  a  bearing  on 
the  case,  are  Section  1  of  Article  12: 

"Ever;  person  holding  any  civil  office  under 
the  state  or  any  mnnicipallty  therein,  shall,  un- 
less removed  according  to  law,  exercise  the  da- 
ties  of  such  office  ontil  his  snccessor  is  duly 
qualified." 

And  Section  3  of  Article  18: 

"All  officers  not  liable  to  impeachment  shall 
be  subject  to  removal  tor  misconduct  or  mal- 
feasance in  office  in  such  manner  as  may  be 
provided  by  law." 

The  Btatntory  provisions  Involved  are  Sec- 
ttons  320  and  326,  Code,  B.  S.  1908,  as  fol- 
lows: 

"An  action  may  be  brought  by  the  district  at- 
torney in  the  name  of  the  people  ot  this  state, 
upon  his  own  information,  or  upon  the  relation 
and  complaint  of  a  private  party,  against  any 
person  who  usurps,  intmdes  into,  or  unlawfully 
holds  or  exercises  any  public  office,  civil  or 
military,  or  any  francmae  within  his  district  in 
the  state,  and  it  shall  be  Che  duty  of  the  district 
attorney  to  bring  the  action  whenever  be  has 
reason  to  believe  that  any  soch  office  or  fran- 
chise has  been  usurped,  Intruded  into  or  unlaw- 
fully held,  or  exercised  by  any  person,  or  when 
be  is  directed  to  do  so  by  the  governor ;  and  in 
case  such  district  attorney  shall  neglect  or  re- 
fuse to  bring  such  action  upon  the  complaint  of 
a  private  par^,  such  action  may  be  brought 
by  such  private  party,  upon  his  own  relation, 
in  the  name  of  the  people  of  the  state." 

"When  a  defendant,  against  whom  such  ac- 
tion has  been  brought.  Is  adjudged  guilty  of 
usurping  or  intruding  into,  or  unlawfully  hold- 
ing any  office,  franchise  or  privilege,  judgment 
shall  be  rendered  that  such  defendant  be  exclud- 
ed from  such  office,  franchise  or  privilege,  and 
that  he  pay  the  cost  of  the  action.  The  court 
may  also,  in  its  discretion,  impose  upon  the  de- 
fendant a  fine  not  exceeding  five  thousand  dol- 
lars, which  fine,  when  collected,  shall  be  paid 
into  the  treasu^  of  the  state." 

And  Section  3466,  B.  S.  1908,  concerning  ir- 
rigation dii^trlcts,  reading  in  part: 

"No  director  or  any  officer  named  in  this 
act  shall,  in  any  manner,  be  interested,  directly 
or  indirectly,  in  any  contract  awarded  or  to  be 
awarded  by  the  board,  or  in  the  profits  to  be 
derived  therefrom ;  nor  shall  receive  any  bonds, 
gratuity,  or  bribe,  and  for  any  violation  of  this 
provision,  such  officer  shall  be  deemed  guilty  of 
a  felony,  and  such  conviction  shall  work  a  for- 
feiture of  his  office,  and  he  shall  be  punished 
by  a  fine  not  exceeding  five  hundred  dollars,  or 
by  imprisonment  in  the  penitentiaiy  noC  exceed- 
ing five  years  nor  less  than  one  year." 

It  is  contended  on  behalf  of  defendant  that 
even  though  the  acts  complained  of  do  con- 
stitute misconduct  and  malfeasance  In  office, 
still  since  the  statute  has  provided  the  caus- 
es for,  and  the  conditions  upon  which,  such 
officer  may  be  removed,  and  there  having 
been  no  conviction  as  provided  by  law,  no  re- 
moval by  quo  warranto  Is  competent,  antU 
that  is  shown. 

On  behalf  of  relator  it  Is  contended  that 
the  doing,  by  the  defendant,  of  the  matters 
and  things  charged  In  the  specifications  Is 
against  public  policy  and  good  morals,  there- 
fore, though  not  specified  by  statute  as 
grounds  of  forfeiture  and  removal,  he  is  nev- 
ertheless liable  thereto  under  the  code  provi- 
sions above  quoted,  in  connection  with  Sec- 
tion 3,  Article  13,  of  the  Constitution.  . 

There  are  a  number  of  Important  and  In- 


teresting questions  raised  by'flie  reomrd,  and 
learnedly  and  elaborately  discussed  in  the 
briefs,  but  only  one  need  be  considered,  as  a 
decision  of  it  is  conclusive  against  the  pro- 
priety and  validity  of  the  Judgment  rendered. 

Under  Section  3,  Article  13,  of  the  Constitu- 
tion the  words  "as  may  be  provided  by  law," 
when  applied  to  an  elective  officer  whose 
term  of  office  Is  definitely  fixed,  can  have  no 
other  reference  than  to  con8titutl<xial  or  stat- 
utory law.  Trimble  v.  People,  19  Colo.  187, 
34  Pac.  981,  41  Am.  St  Bep.  236.  The  sub- 
ject of  forfeiture  of  and  removal  from  office 
being  strictly  a  matter  of  constitutional  and 
statutory  cognizance,  there  Is  with  ns  no 
each  thing  as  a  common-law  forfeiture  and 
removal  from  office.  It  follows,  therefore^ 
that  whenever,  as  In  the  case  of  irrigation  of- 
ficers, the  Legislature  has  provided  the  caus- 
es for  and  conditions  of  forfeiture  and  re- 
moval from  office,  they  are  ezcliislT&  This 
particular  act  provides  In  great  detail  for 
the  organization  and  government  of  Irriga- 
tion districts.  It  Is  clear,  comprehensive  and 
complete,  providing  a  method  for  doing  ev- 
ery act  which  an  Irrigation  district  may  law- 
fully do.  All  the  steps  necessary  for  the  cre- 
ation and  organization  of  an  irrigation  dis- 
trict, for  the  mfinagement  and  direction  of 
Its  affairs  and  business  during  Its  existence^ 
including  the  method  of  dissolntion,  are 
found  in  the  act  Itself.  It  is  not  necessary 
to  go  outside  of  It  to  find  authority  for  the 
performance  of  any  act  Incident  to  the  af- 
fairs of  a  district  It  Is  not  to  be  presumed 
that  the  Legislature,  having  enacted  a  stat- 
ute complete  in  every  particular,  which 
makes  express  provision  for  the  qualifica- 
tion and  election  of  district  ofRcen,  and  for 
forfeiture  and  removal  from  office.  Intended 
that  removal  should  be  accomplished  in  any 
other  or  different  way.  The  statute  does  not 
say  that  the  act  of  being  Interested  in  any 
contract  awarded  by  the  board,  or  in  the 
profits  to  be  derived  therefrom,  shall  work  a 
forf^ture,  but  spedflcally  provides  that  the 
officer  committing  the  acts  referred  to  shall 
be  deemed  guilty  of  a  felony,  and  upcxi  con- 
viction shall  forfeit  his  office.  If  the  Liegls- 
lature  Intended  that  the  act  itself,  rather 
than  the  conviction  thereof,  should  work  a 
forfeiture,  it  would  have  so  declared.  Since 
the  statute  declares  that  it  is  conviction 
which  works  forfeiture,  that  is  equivalent 
to  providing  that  nothing  else  does  so. 

This  court  in  Trimble  v.  People,  supra, 
having  under  consideration  both  the  consti- 
tutional provisions  above  quoted,  said  on 
page  194  of  19  Colo.,  on  page  984  of  34  Pac, 
(41  Am.  St  Bep.  236) : 

'^The  words  'according  to  law'  in  this  section 
(Section  1,  Article  12)  can  have  no  other  con- 
struction than  that  such  officers  shall  be  remov- 
ed as  provided  by  the  constitution,  or  statute 
law." 

Our  Constitution  makes  no  provision  for  the 
forfeiture  of  and  removal  from  office  of  an 
irrigation  officer,  but  the  statute  does,  and 
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its  reqnirements  mnst  be  satlBfied  before 
BDch  forfeiture  and  removal  takes  place. 

In  State  ex  rel.  Brandt  ▼.  Thompson,  91 
Minn.  279,  97  N.  W.  887,  the  court  said : 

"The  subject  of  removal  of  all  officers  is  with- 
in legislative  control,  and  where  that  body  pre- 
scribes a  manner  and  method  of  removal  it  is 
exdusiTe.  A  method  of  removal  is  provided  by 
the  statutes  under  which  East  Grand  Forlcs  is 
now  incorporated,  and  the  melSiod  there  pointed 
oat  mnst  be  followed.  Appointive  officers  may 
be  removed  by  the  appointing  power,  and  dec- 
tive  officers  by  a  conviction  of  miscondact" 

The  Supreme  Court  of  Kansas  fully  dis- 
cussed the  subject  now  under  consideration 
In  the  case  of  State  ex  reL  v.  Wilson,  80  Kan. 
661,  2  Pac:  828,  which  involved  similar  facts 
and  a  similar  statute  to  the  one  here  under 
consideration.  In  that  case  It  was  also  con- 
tended that  the  defendant  had  forfeited  his 
office  by  reason  of  the  rules  of  the  common 
law.  In  that  oi^nlon  the  court  spolce  as  fol- 
lows: 

"Section  78  of  the  first-class-city  act,  as  be- 
fore stated,  says  that  the  mayor  shall  hold  his 
office  for  two  years  and  until  his  successor  is 
elected  and  qualified;  and  certainly  no  rule  of 
the  common  law,  if  there  were  any  such  rule, 
■hould  be  allowed  to  overturn  and  destroy  tliis 
express  provision  ot  the  statute.  The  mayor 
will  certainly  hold  his  office  for  two  years,  and 
until  Ilia  successor  is  elected  and  qualified,  un- 
less some  law  of  at  least  equal  force  with  the 
foregoing  statute  can  be  found  providing  for 
a  termination  of  the  office  at  some  earlier  period 
of  time.  Of  course  all  statutes  in  pari  mate- 
ria must  l>e  construed  together,  and  the  real 
law  ascertained  from  all  of  them.  If  we  should 
find  some  other  statute  providing  for  a  termi- 
nation of  the  office  at  some  earlier  period  than 
that  fixed  by  the  foregoing  statute,  then  we 
should  try  to  give  both  statutes  force,  and 
should  construe  the  law  with  reference  to  both 
o{  them.  But  bow  we  could  say,  in  the  face  of 
our  own  statutes  and  against  their  plain  impli- 
cations, if  not  against  their  express  provisions, 
that  because  a  person  may  have  forfeited  bis  of- 
fice for  some  particular  thing  under  the  old 
common  law,  that  he  will  still  forfeit  his  office 
for  a  similar  thing  in  Kansas,  notwithstanding 
tlie  statutes,  is  not  quite  clear.  The  common 
law  is  not  paramount  to  the  statutes,  and  it 
cannot  overturn  or  destroy  them.  We  have 
statutes  specifically  providing  for  the  termina- 
tion of  the  office  of  mayor  by  resignation,  for- 
feiture, removal,  etc.,  at  an  earlier  period  of 
time  than  that  prescribed  by  said  |  78.  We 
liave  statutes  relating  specifically  to  forfeitures 
of  the  office  of  mayor  of  cities  of  the  first 
class,  and  relating  to  the  removal  of  tbe  in- 
cumbent from  such  office,  and  why  should  we 
not  resort  to  the  procedure  provided  for  by 
these  statutes?  It  would  seem  that  tlie  Legisla- 
ture has  had  the  entire  subject-matter  of  the 
term  of  office,  and  of  the  termination  thereof  by 
resignation,  forfeiture,  removal,  etc.,  under  con- 
sideration, and  is  it  not  fair  to  presume  that 
the  Legislature  intended  to  cover  the  entire 
ground,  and  therefore  that  there  can  be  no 
canses  for  forfeiture,  and  no  removals,  except 
snch  as  the  Legislature  has  itself  designated  and 
prescribed  ?" 

Tbe  following  aathorlttes  seem  to  be  In 
point  upon  the  question  before  us: 

"Since  the  rem^y  by  quo  warranto,  «r  infor- 
mation in  the  nature  thereof,  is  employed  only 
to  test  the  actual  right  to  an  office  or  franchise, 
it  follows  that  it  can  alford  no  relief  for  official 
misconduct  and  can  not  l>e  used  to  test  the  le- 
gality of  the  official  action  of  public  or  corpo- 


rate officers.  •  •  •  And  misconduct  upon  the 
part  of  a  public  officer  is  i^ot  of  itself  ground 
for  forfeiting  his  office  upon  proceedings  in 
quo  warranto,  sine;  the  ground  of  forfeiture 
should  be  first  judicially  established  before  the 
information  may  be  entertained.  If,  however, 
the  acts  of  misconduct  charged  scainst  the  of- 
ficer are  declared  by  statute  to  work  a  forfei- 
ture of  his  office,  an  information  will  lie,  and 
judgment  of  ouster  may  be  given  against  the  of- 
ficer upon  the  ground  of  such  misconduct  or 
breach  of  official  duty."  High's  Extraordinary 
Legal  Remedies  (3d  Ed.)  §  618. 

"The  court  which  has  original  jurisdiction  in 
quo  warranto  may  determine  the  question  of 
right  or  the  question  of  forfeiture  for  itself,  un- 
less the  statute  provides  that  forfeiture  shall 
follow  a  criminal  prosecution  and  sentence,  and 
if  the  act  complained  of  does  not  ipso  facto 
create  a  forfeiture,  and  is  only  a  misdemeanor 
in  office  on  account  of  which  the  law  provides 
the  manner  in  which  the  vacancy  is  to  be  de- 
clared, it  is  held  that  quo  warranto  will  not 
lie."    17  Eacy.  PL  &  Pr.  400. 

Undoubtedly  if  our  statute  provided  that 
the  doing  of  the  acts,  or  any  of  them,  charg- 
ed against  defendant  should  worlc  a  forfei- 
ture of  his  office,  he  could  then  have  been 
proceeded  against  by  quo  warranto.  State  ex 
rel.  V.  Foster,  82  Kan.  14,  766,  3  Pac.  534. 
Forfeiture  follows  an  act  only  as  a  result  ot 
some  positive  rule  of  law  declaring  that  sudi 
act  shall  result  in  forfeiture.  As  stated  In 
substance  by  the  Supreme  Court  of  Kansas, 
in  State  ex  reL  v.  WUson,  supra,  the  court 
has  no  power  to  create  a  forfeiture,  and 
no  power  to  declare  a  forfeiture,  where  none 
already  exists.  The  forfeiture  must  ex- 
ist in  fact  before  the  a<!tion  of  quo  warranto 
is  commenced.  The  common  law  is  not  para- 
mount to  the  statutes,  and  they  must  define 
and  po\nt  out  the  cause  or  causes  of  forfei- 
ture and  removal,  else  none  exist 

The  District  Court  was  in  error  in  holding, 
under  the  circumstances  of  this  case,  that 
quo  warranto  is  the  proper  remedy  to  oust 
defendant  from  his  oflJce,  on  account  of  the 
alleged  acts  of  misconduct  and  malfeasance, 
since  no  conviction  has  been  had  as  required 
by  statute. 

If  our  law  in  this  behalf  Is  Iniadequate  to 
afTord  full  and  proper  remedy,  tliat  is  clearly 
the  fault  of  the  Legislature,  and  relief  most 
be  sought  at  the  hands  of  that  body,  not  from 
the  courts,  for  they  are  powerless  to  give  it. 

The  Judgment  Is  reversed  and  the  cause  re- 
manded to  the  trial  court  with  directions  to 
dismiss. 

Reversed  and  remanded. 


(58  Colo.  5M) 

GIBSON  V.  WOODS.    (No.  8052.) 

(Supreme  Court   of   Colorado.      Feb.   1,   1916. 
Rehearing  Denied  April  5,  1915.) 

Taxation  «=9823— Tax  Title— Lien. 

Land  subject  to  a  deed  of  trust  was  sold 
for  unpaid  taxes,  but  the  tax  deeds  were  void  on 
their  face.  The  holder  of  the  deeds  thereafter 
accepted  a  qnitclaim  conveyance  from  the  owner. 
Held  that,  though  the  deed  of  trust  required  the 
owner  to  discharge  all  the  taxes,  the  lim  for 
unpaid  taxes  was  superior  to  the  deed  of  trust. 
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and  on  foreclosnre  the  holder  might  compel  re- 
demption. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §S  1630,  1631, 1633,  1634;  Dec.  Dig. 
<3=»823.] 

Brror  to  District  Court,  Conejos  County; 
Charles  C.  Holbrook,  Judge. 

Action  by  Charles  E.  Gibson  against  Wil- 
liam S.  Woods.  There  was  a  decree  for  plain- 
tiff, which  also  adjudged  defendant  entitled 
to  a  lien,  and  plaintiff  brings  error.  Af- 
firmed. 

This  suit  to  quiet  title  concerns  a  tract  of 
land  in  Conejos  county  for  which  a  patent 
was  issued  in  1888  to  one  Flemming,  and  from 
whom  it  passed  by  mesne  c6nveyances  to 
Harriet  E.  Chapman.  In  1889  she  executed  a 
trust  deed  on  the  property  containing  the  fol- 
lowing clause: 

"And  that  she  will  not  at  any  time  hereafter, 
until  the  said  principal  sum  and  the  interest 
thereon  shal)  have  been  fully  paid,  suffer  said 
premises,  or  any  part  thereof,  to  be  sold  for  any 
tax  or  assessment  whatsoever,  nor  will  she  do, 
or  permit  to  be  done  to,  in,  upon  or  about  said 
premises,  anything  that  may  in  any  wise  tend 
to  impair  the  value  thereof,  or  to  diminish  the 
security  intended  to  he  effected  by  virtue  of  said 
instrument." 

In  1899  the  land  was  sold  to  the  county  for 
the  taxes  of  1897,  and  November  16,  1901, 
the  tax  sale  certificate  was  purchased  by  and 
assigned  to  Jesse  Ruby,  who  paid  the  taxes 
for  1898,  1899,  and  1900,  indorsed  thereon. 
February  17,  1902,  Ruby  took  a  treasurer's 
deed  on  the  certificate,  and  August  7,  1903, 
conveyed  to  William  S.  Woods,  defendant  in 
error,  whatever  right  be  had  acquired.  June 
17,  1807,  the  land  was  sold  to  the  county  for 
the  taxes  of  1895,  and  in  1901  the  tax  sale 
certificate  was  assigned  to  Ruby,  who  in  1907 
assigned  it  to  Woods,  and  November  25, 1907, 
Woods  toolc  a  treasurer's  deed  on  the  certifl- 
cata  In  1898  the  land  was  sold  for  the  taxes 
of  1896,  and  in  1901  this  tax  sale  certificate 
was  assigned  to  Ruby,  who  In  1907  assign- 
ed It  to  Woods,  and  November  25,  1907, 
Woods  took  a  tax  deed  on  this  certificate. 
In  1903  the  land  was  sold  to  the  county 
for  the  taxes  of  1901,  and  June  25,  1903, 
this  tax  sale  certificate  was  assigned  to  Ru- 
by, who  March  24,  1904,  assigned  It  to  Woods, 
and  in  1907  Woods  took  a  tax  deed  on  this 
certificate.  July  22,  1904,  Woods  took  a  quit- 
claim deed  to  the  land  from  Harriet  E. 
Chapman.  In  1908  the  trust  deed  given 
by  Chapman  was  foreclosed,  and  November 
28,  1908,  a  trustee's  deed  ^ven  to  Charles 
E.  Gibson,  plaintiff  in  error.  In  1911  Gib- 
son brought  tills  action  under  the  Code  to 
quiet  title,  alleging  be  was  in  possession 
of  the  land,  that  Woods  claimed  some  ad- 
verse right  therein,  and  asked  that  be  be  re- 
quired to  set  forth  the  nature  and  character 
of  the  right  Woods'  answer  admitted  that 
be  claimed  to  own  the  land  in  fee  simple,  and 
set  forth  the  nature  and  character  of  Itis 
right  as  being  grounded  upon  the  tax  title 


he  had  taken  in  1902  from  Ruby;  tbat  in 
1899  the  land  was  sold  for  the  taxes  of  1897, 
and  in  1902  a  tax  deed  was  issued  to  Raby, 
who  also  paid  three  years'  taxes  indorsed 
upon  the  certificate,  and  in  August,  1903, 
Ruby  conveyed  whatever  right  he  had  to 
Woods,  who  bad  since  paid  the  taxes;  also 
that  he  held  tax  deeds  on  the  land  for  tbe 
taxes  of  1895,  1896  and  1901. 

On  the  trial  plaintiff  introduced  in  evidence 
tbe  United  States  patent  to  Flemming,  the 
mesne  conveyances  to  Chapman,  the  deed  of 
trust  given  by  Chapman  In  1889,  and  tbe  trus- 
tee's deed  to  Gibson  in  1908,  and  rested.  De- 
fendant then  offered  tbe  1902  tax  deed  to 
Ruby  and  tbe  other  tax  deed,  and  it  was 
stipulated  tbat  whatever  right  Ruby  acquired 
became  vested  in  Woods  by  a  deed  on  August 
7,  1903.  On  objection  being  interiwsed  to 
their  introduction,  the  court  excluded  all  the 
tax  deeds,  for  the  reason  tbat  they  were  void 
upon  their  face.  Woods  then  claimed  to  own 
the  right  to  redemption  and  reimbursement, 
and  the  parties  stipulated  in  open  court  that 
upon  tbe  question  of  tbe  ownership  of  the 
right  to  redemption  and  to  the  redemption 
value  of  tbe  tax  sale  certificates  and  other 
taxes  tbat  Woods  and  his  grantor.  Ruby,  had 
paid  the  taxes  by  tax  sales,  tax  deeds,  and 
other  payments  for  the  years  1895, 1896,  1897, 
1898,  1899,  1900,  1901,  1902,  1903,  1904,  1905, 
1906,  1909,  and  1910,  and  if  tbe  court  should 
find  Woods  owned  the  right  to  redemption 
and  was  entitled  to  be  reimbursed,  that  the 
attorneys  would  procure  from  the  county 
treasurer  a  compilation  of  the  amount  of  such 
payments,  Interest,  and  penalties,  which 
should  be  inserted  in  tbe  decree  as  a  finding 
of  fact  in  open  court  upon  proof.  Defendant 
then  rested,  and  plaintiff,  to  defeat  Woods' 
claim  to  tbe  ownership  to  tbe  right  to  re- 
demption, offered  in  rebuttal  a  quitclaim  deed 
of  date  July  22,  1904,  heretofore  mentioned, 
from  Harriet  E.  Chapman  to  William  B. 
Woods. 

February  1,  1913,  tbe  court  in  its  final  de- 
cree, pronounced  the  tax  deeds  void,  and 
found  that  Gibson  was  tbe  owner  and  in  pos- 
session of  tbe  land,  that  Woods  had  no  title, 
but  did  own  tbe  right  to  redemption,  which 
was  of  tbe  value  of  $939.58,  and  which  Gibson 
was  adjudged  to  pay  into  court  to  reimburse 
Woods.  Gibson  brings  tbe  case  here  for  re- 
view. 

John  F.  Mall,  of  Denver,  for  plalntUf  In 
error.  Jesse  Stephenson,  of  Monte  Vista,  for 
defendant  in  error. 

GARRIGUES,  J.  (after  stating  tbe  facts 
as  above).  1.  At  tbe  tax  sale  of  1899,  the 
county  bid  in  tbe  land  for  ^be  taxes  of  1897. 
Ruby  bought  the  tax  certificate  in  1901,  paid 
the  taxes  of  1898,  1899,  and  1900  indorsed 
thereon,  took  a  tax  deed  in  February,  1902, 
and   August  7,  1903,  conveyed   the  land  to 
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Woods.  The  property  was  sold  to  tbe  county 
to  1S97,  1S9S,  and  1903  for  the  taxes  of  1895, 
1S06,  and  1901,  and  these  certificates  were 
bought  by  Ruby  and  assigned  to  Woods,  who 
took  tax  deeds  thereon.  July  22, 1904,  Chap- 
man qnitclaimed  to  Woods.  The  Chapman 
trust  deed  of  1889  was  foreclosed  In  1908, 
and  Gibson  took  a  trustee's  deed. 

There  is  no  dispute  regarding  the  invalid- 
ity of  the  tax  deeds  or  tbe  amount  required 
to  redeem  in  case  Woods  still  retains  the 
light  to  redemption.  The  only  question  is 
over  Woods'  right  to  reimbursement.  He 
claims  he  stiU  owns  the  right  to  redemption, 
and  should  be  reimbursed.  Plaintiff  in  error 
takes  issue  with  this  position,  and  contends 
that  Woods  became  the  successor  in  title 
to  Chapman,  whose  duty  it  was,  as  mort- 
gagor, to  pay  these  taxes,  and  that  on  ac- 
count of  taking  the  quitclaim  deed  he  is  en- 
titled to  no  reimbursement  whatever;  that 
the  duty  of  Chapman  to  keep  the  title  clear 
of  taxes  descended  and  became  imposed  upon 
Woods  as  her  successor;  that  by  reason  of 
taking  this  deed  it  became  Woods'  duty,  as 
it  was  Chapman's,  to  clear  the  title  from  tax 
liens,  and  that  he  can  own  no  right  to  re- 
demption' from  tax  sales,  the  lien  of  which 
the  law  imposed  upon  him  the  duty  of  dis- 
diarging;  that,  although  he  had  in  1903  ac- 
quired tbe  right  from  Ruby,  he  lost  it  when 
he  took  the  qultelalm  deed,  the  mere  taking 
of  which  was,  in  effect,  a  legal  redemption 
from  tbe  tax  sales.  With  this  contention  we 
cannot  agree.  The  taxes  of  1897  were  a 
prior  lien  to  the  trust  deed  of  18S9.  The 
county  bid  in  the  land  for  these  taxes  at  the 
tax  sale  of  1899,  and  by  purchasing  the  tax 
sale  certificate  from  the  county  in  1901  and 
paying  the  taxes  indorsed  thereon.  Ruby  ac- 
quired from  the  county  the  right  to  redemp- 
tion, which  was  a  prior  right  or  Hen  to  the 
trust  deed,  and  In  1902  took  a  treasurer's  tax 
deed.  If  valid,  Ruby  derived  a  new  title 
free  from  the  lien  of  the  trust  deed  and  par- 
amount to  any  title  based  thereon ;  if  void, 
while  he  acquired  no  title,  he  still  retained 
and  owned  the  vested  right  to  redemption 
and  reimbursement  Woods  in  1903  became 
the  owner  of  a  vested  right  theretofore  ac- 
quired from  the  county  by  Ruby.  If  the  tax 
sale  was  valid,  he  had  a  perfect  title,  ac- 
quired by  operation  of  law,  free  from  all 
liens ;  if  it  was  void,  he  still  owned  and  held 
the  right  to  redemption  and  reimbursement 
The  court  pronounced  the  tax  deeds  void, 
and  held  that  Woods  still  owned  the  right  to 
redemption  and  should  be  reimbursed.  Gib- 
son now  contends  that  the  mere  taking  of  a 
qnitolaim  deed  in  1901  from  Chapman,  the 
mortgagor,  whose  duty  It  was  to  pay  the 
taxes,  divested  Woods  of  this  prior  right  to 
redemption  acquired  froto  Ruby  in  1903  and 
bad  the  effect  of  transforming  Woods'  right 
of  redemption  into  a  payment  of  taxes  or  a 


redemption  from  the  tax  sales,  thus  clearing 
the  title  from  the  tax  liens ;  that  neither  the 
mortgagor  nor  any  one  whose  duty  it  was 
to  pay  the  taxes  could  defeat  the  mortgage 
by  permitting  the  taxes  to  be  delinquent  and 
acquiring  the  tax  title ;  that  no  right  can  be 
acquired  by  neglecting  such  duty  to  the  mort- 
gagee; that  the  purchase  of  land  at  a  tax 
sale  by  a  mortgagor  or  his  successor,  whose 
duty  it  Is  to  pay  the  taxes,  is  regarded  in  the 
light  of  a  payment  of  the  taxes.  With  this 
pronouncement  of  the  law  we  have  no  conten- 
tion, bat  that  rule  is  not  applicable  here. 
Neither  Ruby  nor  Woods,  when  they  obtain- 
ed the  alleged  tax  title,  was  a  mortgagor,  nor 
claimed  undei>  a  mortgagor,  nor  was  any  duty 
resting  upon  either  of  them  to  pay  the  taxes, 
nor  did  they  neglect  to  discharge  any  duty 
which  either  owed  the  mortgagee.  The  right 
to  redemption  which  vested  in  Ruby,  was 
transferred  to  Woods  before  the  latter  took 
the  qultelalm  deed.  In  which  there  was  noth- 
ing obligating  him  to  pay  tbe  indebtedness 
secured  by  the  trust  deed  to  redeem  the  prop- 
erty from  the  tax  sales,  or  to  pay  any  taxes. 
He  was  not  in  possession  claiming  under  or 
as  the  successor  to  the  mortgagor,  and  when 
he  acquired,  the  right  he  owed  no  duty  to  the 
mortgagee  to  pay  any  liens  which  had  ac- 
crued on  the  property.  His  tax  title,  or  the 
right  to  redemption  should  this  title  prove  to 
be  void,  was  acquired  by  operation  of  law 
from  a  wholly  Independent  source,  and  cast 
none  of  the  above  obligations  upon  him.  The 
mere  taking  of  a  quitclaim  deed  from  the 
mortgagor  afterwards  did  not  operate  to  de- 
prive him  of  any  right  theretofore  acquired. 
Taking  a  quitclaim  deed  under  such  circum- 
stances did  not  alter,  change,  transform,  or  in 
some  mysterious  manner  convert  his  right  to 
redemption  and  reimbursement  Into  a  re- 
demption. 

Where  one  who  is  under  no  obligation  or 
duty  to  the  mortgagee  to  pay  the  taxes  ac- 
quires a  tax  title,  and  afterwards  takes  a 
quitclaim  deed  from  the  mortgagor,  it  does 
not  destroy  nor  defeat  the  tax  title  or  the 
right  to  redemption  based  thereon,  and  no 
authority  has  been  cited  so  holding.  Author- 
ities have  been  cited  holding  that  one  in  pos- 
session as  successor  in  title  to  the  mortgagor 
whose  duty  it  is  to  pay  the  taxes  could  not 
neglect  the  duty  and  defeat  the  mortgage  by 
acquiring  a  tax  title;  but  as  we  have  said, 
they  do  not  apply  to  this  case. 

Woods  rested  his  claim  of  adverse  posses- 
sion upon  the  tax  deed.  When  that  was  pro- 
nounced void,  he  claimed  the  right  to  redemp- 
tion and  reimbursement  which  the  parties 
agreed  was  of  the  value  of  $939.58. 

The  Judgment  will  be  afiSrmed. 

Affirmed.  • 

GABBERT,  C.  J.,  and  SCOTT,  J.,  concur. 
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FBB6US0N  et  ax.  t.  CHRISTBNSEN. 
(No.  7867.) 

(Supreme  C!ourt  of  Colorado.    March  1,  1015 

1.  BfBCHANIOS'  I^KNB  «s>26<>— AOIIOIC  TO  SiN- 

]«BCB— Limitation. 

Under  the  express  proviBion  of  BeT.  St 
1908,  {  4034,  an  action  to  enforce  a  mechanic's 
lien  on  work  completed  April  10th,  not  com- 
menced ontil  October  13th,  waa  too  late,  and  the 
right  to  enforce  the  lien  was  lost. 

[Ed.  Note.— For  other  cases,  .see  Mechanics' 
Liens.  C!ent.  Dix.  ((  466,  458-468;  Dec.  Die 
«s»260.] 

2.  Mechanics'  Liens  «=»26— Right  of  Ac- 
tion—Woke  DoNB  TO  Reuedt  Defects. 

A  contractor  has  no  lien  bksed  on  labor 
and  material  furnished  by  him  in  an  attempt  to 
make  good  or  remedy  faulty  construction. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {{  27-29;   Dec.  Dig.  <8=>26.] 

8.  Contkacts  «=»287— Bdildiho  Cohtbaoi»— 

Abchitect's  CxBTmoAix. 
Under' a  contract  providing  that  the  archi- 
tect's final  certificate  of  the  amount  due  the 
contractor  should  be  conduaive  evidence  ot  his 
performance,  and  that  final  payment  should  be 
made  36  days  after  completion,  nis  final  cer- 
tificate was,  in  effect,  an  account  stated,  or 
liquidation  of  the  amount  due  the  contractor, 
who  waa  not  required,  in  the  first  instance,  to 
introduce  evidence  to  sustain  bis  claim,  but  was 
entitled  to  a  judgment  upon  the  face  of  the 
certificate,  unless  the  architect's  fraud  or  bad 
faith  was  shown. 

[Bd.  Note. — For  other  cases,  see  Clontracts, 
Cent  Dig.  H  1308, 1300, 1312-1316,  1318-1338, 
1340-1342.  1344-1846,  1848,  1360,  1351 ;  Dec 
Dig.  «»287.1 

4.  Contracts  9=9292— BriLDiNO   Contracts 
—Architect's  Cebtdtoats— Fracd. 

Under  such  contract  and  to  prevent  fraud, 
it  is  competent  for  either  part^  to  allege  and 
prove,  in  avoidance  of  the  certificate,  that  the 
architect  did  not  exercise  an  honest  judgment 
or  that  he  acted  arbitrarily,  capriciously,  and 
in  bad  faith. 

[Ed.  Note. — For  other  cases,  see  CJontracts, 
Cent  Dig.  «  1310,  184S;    Dec.  Dig.  «=>292.1 

6.  CJontbacts    «=s>322  — Perfobmanob  — B/VI- 
DKNCK— Architxct'b  Bad  Faith. 

In  an  action  to  recover  the  balance  due  on 
a  building  contract,  as  shown  by  the  architect's 
certificate,  which  the  contract  made  conclusive 
of  performance,  and  the  amounts  due  the  con- 
tractor, evidence  that  the  architect's  final  certifi- 
cate was  given  2  days  before  completion,  in- 
stead of  35  days  thereafter,  as  provided  by  the 
contract,  and  that  while  the  building  was  not 
completed  in  substantial  conformity  with  the 
contract  and  the  architect's  attention  was  called 
to,  and  he  knew  of  the  defects  he  gave  bis  final 
certificate  notwithstanding,  was  admissible  on 
the  issue  of  his  bad  faith. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1306,  1307.  1339,  1347,  1348, 
1465,  1492,  1534-1542.  1754,  1768,  1772,  1801, 
1802,  1804-1808,  1815,  1816;  Dec  Dig.  «=» 
322.] 

6.  Conteacts  «=»323—Performancb— Ques- 
tion FOR  JtTRT- AbCHITKOt's  BAD  FAITH. 
On  evidence,  held,  that  the  question  of  the 
acrhitect's  bad  faith  in  issuing  his  final  certifi- 
cate to  the  contractor  was  for  the  jury,  and 
that  should  they  find  that  the  certificate  was 
^iven  in  bad  faith,  then  whether  the  work  was 
done  in  substantial  conformity   with  the   con- 


tract, and,  if  not,  the  damages  therefrom,  were 
also  for  the  jury. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Ont    Dig.    U   18U,    1349,    1466,    1643-1548, 
.)   1827,  1827^;    Dec  Dig.  <8s>323.] 

Error  to  District  Court  City  and  County 
of  Denver;  Oreeley  W.  Whitford,  Judge. 

Action  by  Sophus  (Jhristensen  against 
James  S.  Ferguson  and  wife,  with  counter- 
claim by  defendants.  Judgment  for  plain- 
tur,  and  defendants  bring  error.  Beversed 
and  remanded,  wltb  Instructtons. 

T.  B.  Watters  and  Percy  S.  Morris,  both 
of  Denver,  for  plaintiffs  In  error.  Hugb 
McLean,  of  Denver,  for  defendant  In  error. 

GABBIOUBS,  J.  This  action  was  com- 
menced October  IB,  1911,  by  CSirlstensen,  de- 
fendant in  error,  designated  hereinafter  as 
plalntur,  against  James  S.  Ferguson  and  his 
wife,  plaintiffs  In  error,  spoken  of  as  de- 
fendants, to  recover  a  balance  alleged  to  be 
due  bim  as  contractor  for  constructing  a 
dwelling  house,  bam,  and  other  Improve- 
ments for  James  S.  Fergnson,  and  to  fore- 
close a  mechanic's  lien  upon  the  premises, 
the  title  to  which  stands  in  the  name  of  his 
wife.  Trial  was  to  the  court  which  awarded 
plaintiff  a  personal  judgment  against  James 
S.  Ferguson  In  the  sum  of  $711.45,  and  en- 
tered a  decree  foreclosing  the  Hen  against 
the  property.  Defendants  bring  the  case  heni 
for  review. 

The  complaint  alleges  that  on  or  abont  the 
27th  of  August,  1910,  plaintiff,  as  contractor 
and  builder,  entered  Into  a  written  agree- 
ment with  James  S.  Ferguson  tor  the  con- 
struction of  the  improvements  according  to 
the  contract  and  pursuant  to  plans  and  spec- 
Iflcatlons  attached  to  and  made  a  part  there- 
of. This  contract,  which  is  set  out  In  full, 
contains.  Inter  alia,  the  f(dlowlng  provi- 
sions: 

"Article  II.  It  is  understood  and  agreed  by 
and  between  the  parties  hereto  that  the  work 
included  in  this  contract  is  to  be  done  under 
the  direction  of  said  architect  and  that  his  de- 
cision aa  tOsthe  true  construction  and  meaning 
of  the  drawings  and  specifications  shaU  be 
final.    •    •    • 

"Article  IX.  •  •  •  It  is  hereby  mutually 
agreed  that  the  sum  to  be  paid  by  the  owner 
to  the  contractor  •  •  •  shall  be  paid  only 
upon  certificate  of  the  architect  •  *  •  The 
final  payment  shall  be  made  thirty-five  days 
after  the  completion  of  the  work  included  in 
this  contract  and  all  payments  shall  be  due 
when  certificates  for  the  same  are  issued. 

"Article  X.  It  is  further  mutually  agreed 
between  the  parties  hereto  that  no  certificate 
given  or  payment  made  under  this  contract  ex- 
cept the  final  certificate  or  final  payment  shall 
be  conclusive  evidence  of  the  performance  of 
this  contract  either  wholly  or  in  part  and  that 
no  payment  shall  be  construed  to  be  an  accept- 
ance of  defective  work  or  improper  materials." 

The  complaint  tbfu  states  that  plaintiff 
furnished  all  the  materials  and  performed 
all  the  labor  according  to  the  provisions  of 
the  contract;  that  the  total  amount  due  him, 
including  extras  agreed   upon,  Is  $8,203.50, 
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len  $7,605.08,  paid  by  defendants;  and  tbat 
be  obtained  from  French,  tbe  architect,  cer- 
tUcatea  for  the  balance  dne  him,  aa  fol- 
lows: 

"Certificate  No.  8. 

Contract    price 17,737.00 

Extra  work 475.13 

Deduction   8-63 

Total 8,203.50 

Former  certificate. 7,605.08 

Present   certificate 498.42 

Total 8,103J50 

Balance  100.00 

$498.42.  &-28-1911. 

To  J.  S.  Fergnaon: 

"Ibis  is  to  certify  that  S.  Cbrtsteneen,  con- 
tractor for  tbe  general  work  of  your  building 
at  22T2  Colorado  B.,  Denver,  is  entitled  to  an 
eighth  payment  of  fonr  hundred  ninety-eight 
4%^00  dollars,  by  the  terms  of  contract 

"F.  M.  French.  Architect. 
"Bemaiks: 

"$8.36  deducted  from  plnmbing  extra.  Extra 
of  $25.00  for  room  in  stable  checked  and  fonnd 
0.  K.  BaL  of  $100.00  retained  to  make  good 
gnflnislMd  and  nnsatisfaotory  work." 

"Certificate  No.  9, 

Contract    price $7,737.00 

Extra  woiHt 476.13 

Dedaetion &6S 

Total 8,203.50 

Former  certificate 8,103.60 

Present  certificate. 100.00 

Tool 8,208.60 

Balance  

"100.00.  Apr.  8,  lOlL 

"To  J.  S.  Ferguson: 

"TMb  is  to  certify  that  S.  Christensen,  con- 
tractor for  the  general  work  of  your  building, 
2272  Colorado  B.,  Is  entitled  to  a  ninth  pay- 
ment of  one  hundred  OOAOO  dollars,  by  the 
terms  of  contract 

"P.  11  French,  Architect" 

Payment  upon  these  certificatea  was  re- 
fused. It  la  then  alleged  that  the  buUdlngs, 
strttctoiea,  and  other  Improvements  were 
completed  under  the  contract,  on  April  13, 
1911,  and  a  lien  .statement  made  and  served 
on  defendants,  and  filed  as  provided  by  stat- 
ute. 

The  second  cause  of  action  claims  $160 
for  alleged  extra  work  and  materials  fur- 
nished. 

Tbe  answer  denies  tbe  contract  was  per- 
formed according  to  Its  proTislons,  or  pur- 
suant to  tbe  plans  and  specifications;  ad- 
mits tbe  demand  and  refusal  to  pay  archi- 
tect's certificates  Noa  8  and  9;  denies  tbe 
Improvements  were  completed  on  April  13, 
1911;  and  alleges  that  they  were  complet- 
ed prior  to  April  8, 1911. 

A  second  defense  to  the  first  cause  of  ac- 
thm  alleges  that  tbe  contract  was  completed 
before  April  13,  1911,  and  tbe  action  to  fore- 
close the  mechanic's  lien  was  not  commenced 
within  six  months  after  the  completion  of 
the  building,  structures,  and  other  Improve- 
ments. 

The  third  defense  to  the  first  cause  of  ae- 
tkm  denies  that  architect's  certificate  Na  9 
was  a  final  ceitlQcate,  and  alleges  that, 
while  It  was  Intended  by  him  to  be  such,  it 
was  prema^rely  given,  April  8,  1911,  and 
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before  the  improvements  were  completed.  It 
then  alleges  that  plaintiff  did  not  construct 
the  improvements  in  substantial  compliance 
with  the  contract,  plans,  and  spedflcations, 
and  specifically  points  out  in  detail  In  what 
respects  he  failed  to  do  ao.  It  further  sets 
out  that  defendants  objected  to  tbe  alleged 
defects  and  refused  to  accept  the  improve- 
ments as  being  in  substantial  compliance 
with  tbe  contract;  tbat  defendants  repeated- 
ly called  the  architect's  attention  to  these 
matters;  and  that  be  well  knew  the  im- 
provements were  not  constructed  In  substan- 
tial conformity  veltb  the  contract,  plans,  and 
spedficationsr  but,  notwithstandi^  this,  be 
in  bad  faith  Issued  the  certiflcatea  without 
the  knowledge  or  consent  of  defendants  and 
in  total  disregard  of  their  protests  and  ob- 
jections. It  la  then  alleged  that  the  archi- 
tect, In  superintending  the  construction  of 
tbe  improvements  and  In  giving  the  archi- 
tect's certificates,  acted  In  bad  faith,  and 
failed  to  exercise  an  honest  Judgment  in  the 
discbarge  of  bis  duties. 

Answering  the  second  cause  of  acti<Hi,  tbey 
admit  the  extra  work  was  pwformed,  bat  al- 
lege it  was  occasioned  by  fault  of  the  con- 
tractor in  the  first  Instance,  and  was  for  the 
pnrpose  of  attempting  to  correct  defective 
workmanship  and  material. 

Defendants  then  set  up  a  counterclaim  for 
damages  alleged  to  have  been  occasioned  by 
plaintiff  by  reason  of  defective  workmanship 
and  materials  entering  Into  the  construction 
of  tbe  improvements,  siied^lng  these  defects 
in  detail,  and  alleging  the  bad  faith  of  tbe 
architect  substantially  as  set  forth  In  the 
third  defense  to  the  first  cause  of  action. 

On  motion  of  plaintiff,  all  the  allegations 
of  new  matter  in  the  answer  and  counter- 
claim In  relation  to  tbe  noncompliance  with 
the  terms  of  the  contract,  bad  faith  of  the 
architect,  and  alleged  damages  were  strick- 
en. Defendants- elected  to  stand  upon  their 
answer  and  counterclaim  as  filed  without 
amending,  and  introduced  no  evidence. 

[1]  From  admissions  in  tbe  pleadings  and 
evidence  of  plaintiff  it  appears  the  Improve- 
ments were  completed  under  the  contract 
April  10,  1911;  that  tbe  work  mentioned  In 
tbe  second  cause  of  action  was  not  extra 
work  to  be  paid  for  by  the  owner,  but  was 
performed  by  tbe  contractor  in  an  attempt 
to  remedy  defects  in  faulty  construction  and 
material. 

2.  Section  4034,  R.  S.  1908,  provides  that 
no  mechanic's  Hen  shall  hold  the  property 
longer  than  0  months  after  tbe  completion 
of  tbe  building,  structure,  or  other  improve- 
ment, unless  an  action  be  commenced  within 
that  time  to  enforce  tbe  lien.  The  ac- 
tion in  this  case  was  not  begun  within  tbe 
time  limited  by  tbe  statute.  It  therefore  fol- 
lows that  tbe  right  to  enforce  the  Hen  was 
lost,  and  tbat  tbe  decree  foreclosing  it  must 
be  reversed. 
~  [2]  8.  There  being  no  question  but  that  the 
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second  cause  of  action  was  based  on  labor 
and  material  furnished  by  the  contractor 
In  an  attempt  to  make  good  or  remedy  faulty 
construction,  a  Judgment  upon  it  for  any 
amount  was  erroneous. 

[S]  4.  ThB  contract  provides  that  the  ar- 
chitect's final  certificate  of  the  amount  due 
the  contractor  shall  be  conclusive  evidence 
of  his  performance  of  the  contract ;  that  all 
payments  shall  be  due  when  the  architect's 
certificates  for  the  same  are  issued,  and  the 
final  payment  shall  be  made  35  days  after  the 
completion  of  the  work  included  in  the  con- 
tract It  was  the  duty  of  the  architect  to 
see  that  the  building  was  constructed  accord- 
ing to  the  plans  and  specifications,  and  his 
final  certificate  is  made  conclusive  evidence 
of  the  performance  of  the  contract.  His  cer- 
tificate is  a  liquidation  of  the  amount  due 
from  the  owner  to  the  contractor.  It,  in  ef- 
fect, was  an  account  stated,  or  amount 
agreed  upon  as  the  balance  due  the  con- 
tractor, and,  being  confessed  by  the  answer, 
plaintiff  was  under  no  obligation  in  the  first 
Instance  to  introduce  evidence  to  sustain  his 
claim  of  the  balance  due,  but  was  entitled  to 
a  Judgment  against  Ferguson  upon  the  face 
of  the  architect's  certificate,  unless  the  own- 
er's plea  of  new  matter  and  counterclaim  was 
proper  and  sufilcient,  if  true,  to  constitute  a 
defense. 

[4]  The  question  then  arises  npon  the  mo- 
tion to  strike  the  new  matter  and  counter- 
claim from  the  answer,  which  we  will  now 
consider. 

It  is  a  matter  of  common  knowledge  that 
owners  are  very  much  in  the  power  of  con- 
tractors and  architects,  especially  where  they 
contract  away,  as  was  done  in  this  case,  the 
right  of  appeal  to  the  courts,  by  providing 
in  the  contract  that  the  architect's  final  cer- 
tificate shall  be  conclusive  evidence  of  the 
performance  of  the  contract  by  the  contrac- 
tor. To  prevent  fraud,  injustice,  and  op- 
pression, the  courts  have  universally  held, 
where  such  a  contract  was  Involved,  that 
it  is  competent  for  either  party  to  allege  and 
prove,  for  the  purpose  of  avoiding  the  cer- 
tificate, that  the  architect  did  not  exercise 
an  honest  Judgment,  or  that  he  acted  arbi- 
trarily, capriciously,  and  in  bad  faith.  The 
answer  set  up  such  new  matter  in  defense, 
from  which,  if  true,  the  Jury  might  have 
found  that  the  architect  acted  in  bad  faith, 
and  might  have  refused  on  this  account,  un- 
der proper  instructions  from  the  court,  to 
consider  the  final  certificate  as  conclusive 
evidence  that  the  contract  had  been  substan- 
tially performed ;  and,  for  the  purpose  of  the 
motion,  the  allegations  of  the  answer  are 
taken  as  true.  It  therefore  follows  that  the 
court  erred  in  striking  the  new  matter  and 
counterclaim  from  the  answer.  Tetz  v.  But- 
terfleld.  54  Wis.  242,  11  N.  W.  531,  41  Am. 
Rep.  29;  Boston  Store  v.  Schleuter,  88  Ark. 
213,  114  S.  W.  242;  Frohlich  v.  Klein,  160 
Mich,  142,  125  N.  W.  14;   Feet  t.  City,  108 


Minn.  426, 122  N.  W.  327;  Chandler  v.  Wheel- 
er (Tenn.  Ch.  App.)  49  S.  W.  278;  Concord 
Co.  T.  O'Brien,  228  IlL  360,  81  N.  B.  1038; 
Carnegie  Ass'n  v.  Harris,  43  Tex.  Civ.  App. 
165,  97  S.  W.  520;  Hatfield  Dist  v.  Benight 
(Ark.)  164  S.  W.  1137;  Taub  t.  Woodruff 
(Tex.  Civ.  App.)  134  S.  W.  750. 

In  the  latter  case  It  ts  said: 

"The  issue  of  bad  faith  on  the  part  of  the 
architect  was  raised  by  the  pleading  and  evi- 
deoce,  but  was  not  submitted  to  the  jury.  If 
open  a  proper  submission  the  jury  should  find 
that  the  architect  acted  arbitrarily  and  in  bad 
faith  in  declaring  the  contract  forfeited  or  in 
making  his  certificates  of  the  cost  of  completing 
the  work,  such  certificates  should  not  t>e  con- 
sidered by  the  Jury." 

[S]  5.  The  contract  provides  that  the  final 
payment  shall  be  made  35  days  after  the 
completion  of  the  work.  One  object  of  thia 
provision  is  to  give  the  architect  and  owner 
time  to  thoroughly  inspect  the  improvements 
so  the  architect  may  know  and  be  able  to 
truthfully  certify  that  the  work  has  been 
completed  in  conformity  with  the  contract. 
All  payments  under  the  contract  were  due 
when  certificates  for  the  same  were  issued, 
but  the  final  payment  was  not  due  until  36 
days  after  the  completion  of  the  work. 
Therefore,  to  make  the  provisions  harmonloos 
in  this  respect,  it  would  appear  that  the  final 
certificate  should  not  have  been  given  until 
35  days  after  the  completion  of  the  work.  It 
was  given  2  days  before  the  completion. 
There  Is  no  doubt  that  the  architect  Intended, 
when  he  gave  it,  tliat  it  should  be  a  final 
certificate,  and  we  do  not  wish  to  l>e  under- 
stood as  holding  that  it  is  not,  or  that  it  Is 
not  conclusive  and  binding,  merely  because  it 
was  prematurely  given.  It  may  l>e,  as  con' 
tended,  that  payment  on  it  was  simply  sus- 
pended until  35  days  after  the  completion 
of  the  work;  but  in  considering  the  good 
faith  of  the  architect,  the  time  when  and 
circumstances  under  which  It  was  given 
would  be  competent  to  go  to  the  Jury  to  be 
considered  by  them  in  connection  with  all 
the  evidence. 

6.  One  duty  undertaken  by,  and  resting  np- 
on, the  architect  which  he  owed  alike  to 
both  parties,  was  to  see  that  the  building  was 
completed  in  substantial  conformity  with  the 
plans  and  specifications,  and  it  would  seem, 
in  the  proper  discharge  of  his  duties,  he 
ought  to  have  known  before  he  gave  a  final 
certificate  whether- the  building  was  so  com- 
pleted. How  could  he  exercise  an  honest 
Judgment  without  knowing,  not  absolutely, 
because  he  might  be  mistaken  or  imposed  up- 
on, but  within  a  reasonable  certainty,  that 
the  contract  had  been  substantially  complied 
with?  If  he  did  not  know,  or  have  reason- 
able cause  to  believe,  that  his  certificate  was 
true,  or  If  he  knew  it  was  false,  and  the 
building  was  not  so  constructed,  then  he 
acted  in  bad  faith  in  giving  the  certificate. 
In  Hatfield  Dist  v.  Knight  supra,  where 
the  contractor  claimed  the  architect  had  act- 
ed In  bad  faith,  it  was  held  be  bad  the  right 
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to  dxyw  the  building  was  constrncted  In  sub- 
stantial conformity  with  the  contract,  as 
tending  to  show  the  bad  faith  of  the  archi- 
tect njton  reason  It  would  seem,  if  the  con- 
tractor could  show  that  he  constructed  the 
bnlldlng  In  substantial  conformity  with  the 
contract,  as  tending  to  show  the  bad  faith 
of  the  architect,  that  the  owner  should  be  al- 
lowed to  show  that  the  building  was  not  so 
constructed,  and  that  the  architect's  atten- 
tion was  called  to  It,  that  he  knew  of  the 
defects,  and,  notwithstanding,  arbitrarily 
gare  the  final  certificate,  as  tending  to  show 
bad  faith. 

[I]  Under  the  pleadings  and  circumstances 
in  this  case,  we  thinli  the  defense  regarding 
bad  faith  of  the  architect  should  have  been 
submitted  to  a  Jury.  If  they,  resolved  that 
issue  In  faror  of  the  plaintiff,  the  final  cer- 
tificate would  be  conclusive  evidence  of  the 
doe  performance  of  the  contract,  and  this, 
of  coarse,  would  ^end  the  controversy,  noth- 
ing remaining  but  the  duty  of  the  court  to  en- 
ter Judgment  upon  the  certificates.  But  It 
they  found  upon  suflldent  and  competent  evi- 
dence that  the  final  certificate  was  given  In 
bad  faith,  they  should  have  been  told  by  ap- 
propriate instructions  to  disregard  It  and 
determine  whether  the  Improvements  were 
constructed  In  substantial  conformity  with 
the  contract,  and,  if  not,  what  damages.  If 
any,  were  occasioned  thereby. 

The  case  Is  reversed  and  remanded,  with 
instructions  to  the  lower  court  to  overrule 
the  motion  to  strike  the  third  defense  and 
connterclalm  from  the  answer;  to  dismiss 
the  action  as  to  the  mechanic's  lien,  also  the 
second  cause  of  action ;  and  to  proceed  un- 
der the  Issues  raised  by  the  third  defense 
and  counterclaim,  and  for  this  purpose  to  per- 
mit the  pleadings  to  be  amended  as  either 
party  may  be  advised. 

Reversed. 

6ABBEBT,  C.  J.,  and  SCOTT,  J.,  concur. 


(5t  Colo.  96) 
BELTER  T,  WILSON.  County  Treasurer. 
(No.  8263.) 
(Sapteme  Court  of  Colorado.     ICarcb  1,  1915. 

Rehearing  Denied  AprU  5.  1915.) 
Schools  and  School  Disteicts  e=>9l — Un- 
ion High  Schools— Establishment— Tax- 
ation— Constitution  alitt. 
■Rev.  St.  1908,  I  5956.  provided  for  the  es- 
tablishment of  union  high  schoola  to  serve  two 
or  more  contiguous  school  districts  of  the  same 
cooDty.  Sess.  Laws  1909.  p.  403,  §  16.  provid- 
td  that  the  county  commissioners  of  any  coun- 
ty containing  a  high  school  district  organized 
according  to  law  shall  levy  annually  a  bieb 
school  tax.  Held,  in  an  action  to  enjoin  collec- 
tion of  a  tax,  that  tbe  county  commissioners 
I  of  0.  county  bad  no  authority  under  such  section 
16  to  levy  taxes  upon  the  property  of  the  plain- 
tiff in  district  9  for  the  support  of  a  hi^h  school 
located  in  district  11,  sllice  such  section  16,  by 
lathorixing  connt^  commissioners  to  levy  a  tax 
apon  property  in  district  9  for  the  support  of  a 
•cbool  in  district  11  without  ^ivioe  the  electors 
of  district  9  any  voice  in  the  selection  of  those 


who  managed  the  school  In  district  11,  is  nncon- 
stitutional,  as  violating  Const,  ait.  9,  I  15, 
providing  that  in  each  school  district  there  shall 
be  established  a  board  of  education  elected  by 
tbe  electors  of  the  district,  such  directors  to 
have  control  of  instruction  In  tbe  pnblic  schools 
of  their  district. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Ditftricts,  Cent.  Dig.  {  210;  Dec  Dig. 
«=s»91.] 

En  Banc.  Error  to  District  Court,  Otero 
County;   J.  B.  Rlzer,  Judge. 

Action  to  enjoin  collection  of  a  tax  by  Jo- 
seph Heller  against  Benjamin  O.  Wilson,  as 
County  Treasurer.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

The  question  Involved  is  the  validity  of 
taxes  for  tbe  years  1912  and  1913  levied  for 
a  high  school  located  at  La  Junta,  in  district 
No.  11,  Otero  county.  The  trial  court  held 
the  taxes  vaUd.  The  facts  are  that  the  prop- 
erty of  plaintiff  in  error  upon  which  the  tax- 
es were  levied  is  located  In  district  9  in  Ote- 
ro county,  and  that' the  high  school  In  ques- 
tion was  organized  In  1895,  under  section 
5956,  R.  S.  1908,  adopted  in  1889,  which  pr» 
Tides: 

"Whenever  the  school  boards  of  two  (2)  oi 
more  contiguous  school  districts  shall  each  deem 
it  advisable  to  establish  a  union  high  school,  the 
county  superintendent  shall,  at  the  request  of 
two  (2)  of  the  secretaries  of  the  boards,  call  a 
meeting  of  the  boards  interested  by  giviiiK  per- 
sonal notice  to  each  member,  which  meeting 
shall  elect  by  ballot  from  amone  the  members 
of  said  boards,  if  a  majority  of  the  members  of 
each  board  are  present,  a  committee  of  three 
(3),  to  be  known  as  the  high  school  committee 
of  such  union  school.  •  •  •  In  any  case  in 
which  the  county  seat  of  any  county  shall  be  all 
included  in  one  school  district  tbe  board  of  such 
school  district  shall  have  the  same  powers  of  es- 
tablisbinp;  and  organizing  a  high  school  as  are 
hereby  given  to  the  boards  of  two  or  more  con- 
tiguous school  districts,  and  in  such  case  tbe 
high  school  committee  shall  be  the  board  of 
such  school  district,  or  such  three  members  as 
they  may  select.  High  schools  formed  under 
the  provisions  of  this  section  shall  be  open  to 
all  children  from  all  districts  of  the  county  in 
which  they  are  so  formed,  provided  such  chil- 
dren are  qualified  as  hereinafter  provided." 

In  1909  the  General  Assembly  passed  an 
act  entitled: 

"An  act  to  provide  for  the  creation  of  high 
school  districts  in  counties  of  the  second,  third, 
fourth  and  fifth  classes,  and  to  provide  for  the 
establishment  and  support  of  high  schools  there- 
in, by  levying  taxes  and  creating  a  bonded  in- 
debtedness."    Laws  1909.  p.  397. 

By  section  15  of  the  act  It  was  provided: 

"Each  high  school  district  heretofore  formed 
or  that  may  be  formed  as  provided  in  this  act, 
shall  exercise  all  tbe  powers,  and  perform  all 
the  duties  that  are  at  the  time  of  the  adoption 
of  this  act  accorded  to,  and  required  of  direc- 
tors of  first  and  second  class  districts  throueb- 
out  the  state:  Provided,  that  the  amount  of 
tax  certified  to  the  county  commissioners  for 
tbe  maintenance  of  the  high  school  in  any  high 
school  district,  shall  in  no  case  exceed  four 
mills  on  the  dollar,  of  the  assessed  valuation  of 
tbe  high  school  district." 

By  section  16  It  was  provided: 

"Tbe  county  commissioners  of  any  county 
wherein  is  a  high  school  district  heretofore  or- 
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eanized  according  to  law,  or  where  any  biich 
school  district  is  organized  under  the  provisions 
of  this  act,  or  heretofore  organized  as  a  union 
high  school  at  any  county  seat  under  section 
5956  of  the  Revised  Statutes  of  Colorado  of 
1908,  shall  levy  annually  at  the  time  of  levy- 
ing taxes  for  other  purposes,  a  high  school  tax 
on  all  the  taxable  property  of  the  county,  said 
tax  not  to  exceed  four  mills  on  titt  dollar  of 
the  assessed  valuation.  The  high  school  tax 
shall  be  assessed  and  collected  in  the  same  man- 
ner as  other  taxes  are  assessed  and  collected  and 
shall  be  paid  out  by  the  county  treasurer  on 
warrant  drawn  by  the  president  and  secretary 
of  the  high  school  committee  and  countersigned 
by  the  treasurer  thereof."  Session  Laws  1909, 
p.  897  et  seq. 

La  Junta  Is  the  county  Beat  of  Otero  coan> 
ty,  and  the  high  school  there  organizecl  em- 
braces only  district  No.  11.  District  9  is 
not  included  in  any  high  school  district 

Glenn  &  Gobin,  of  Rocky  Ford,  for  plaintiff 
in  error.  O.  M.  Dameron,  of  La  Junta,  and 
J.  C.  Gunter  and  John  W.  Sleeper,  both  of 
Denrer,  for  defendant  to  terror. 


6ABBERT,  C.  J.  (after  sUting  the  facts 
as  above).  The  authority  for  levying  the  tax 
upon  the  property  of  plaintiff  in  error  in 
district  9  is  based  upon  the  provisions  of 
section  16,  above  quoted,  which  authorizes 
the  county  commissioners  to  levy  a  tax  upon 
property  in  district  9  for  the  support  of  a 
school  in  district  11,  without  giving  the  elec- 
toiB  of  the  former  district  any  voice  in  the 
selection  of  those  who  manage  and  control 
the  school  at  La  Junta.  This  violates,  both 
in  letter  and  in  spirit,  article  9,  i  16,  of  our 
state  Constitution,  which  is  as  follows: 

"^nie  General  Assembly  shall,  by  law,  provide 
for  OKanization  of  school  districts  of  convenient 
size,  in  each  of  which  shall  be  established  a 
board  of  education,  to  consist  of  three  or  more 
directors  to  be  elected  by  the  qualified  electors 
of  the  district.  Said  directors  shall  have  con- 
trol of  instruction  in  the  public  schools  of  their 
respective  districts." 

The  Judgement  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  harmony  with  this  opinion. 

Judgment  reversed. 

white:,  J.,  not  participating. 

TELLER,  J.  (concurring  specially).  I  con- 
cur in  the  reversal  of  the  Judgment  solely 
on  the  ground  that,  when  section  16  of  chap- 
ter 170  of  the  Laws  of  1909  is  given  the  con- 
struction to  which  it  is  entitled,  there  is  no 
authority  for  the  levy  of  the  tax  in  ques- 
tion. 

Tax  laws  are,  under  all  the  authorities,  to 
be  strictly  construed,  and  that  rule  ought 
certainly  to  be  applied  in  a  case  like  this  to 
prevent  a  violation  of  one  of  the  fundamen- 
tal principles  of  our  instltutlona — the  taking 
of  money  from  taxpayers  who  are  allowed  no 
voice  in  determining  how  it  shall  be  expend- 
ed. It  is  only  by. a  liberal  construction  of 
this  law  that  the  high  school  at  La  Junta 


can  be  regarded  as  a  '^nlon  high  adtoot," 
such  as  the  law  contemplates. 
That  being  so,  the  Judgment  1b  wtoneooa. 

(59  Colo.   107> 

PERKINS  et  al.  v.  PEOPLE  ex  reL.MacFAR- 
LAND  et  aL    (No.  8563.) 

(Supreme  Court  of  Colorado.    March  1,  1915.> 

1.  MUNICIPAI,  COKPOBATIONS  «=3956  —  TAXA- 
TION— Special  Levy  fob  Pabk  Pubposbs. 

Denver  City  Charter,  |  104a,  empowering 
the  park  commission  to  acquire  and  improve 
land  for  paries,  and  providing  that  the  city  coun- 
cil shall  annually  and  for  five  years  assess  and 
collect  a  special  levy  of  half  a  mill,  the  pro- 
ceeds of  which  shall  be  set  aside  as  a  special 
park  fund,  and  shall  thereafter  annually  ooUect  a 
special  levy  for  such  purposes,  not  exceeding  half 
a  mill,  is,  within  the  nve-year  period,  mandatory 
and  compulsory,  and  the  special  levy  must  be  at 
the  rate  of  half  a  milL 

[E^.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  J}  •2010-2013;  Dee. 
Dig.  <3=>g56.] 

2.  MUHICtPAI.    COBPOBATIONS    ^=3957— TAXA- 
TION—FlXlNQ  or  Rate  of  Levt— Constitc- 

TIONAL  PboVISIONS. 

The  power  to  fix  the  rate  of  taxation  grant- 
ed by  Const,  art  20,  }  4,  providing  that  the 
council  shall  have  power  to  fix  the  rate  of  taxa- 
tion on  property  each  year  for  city  and  county 
purposes,  does  not  Include  the  power  to  deter- 
mine the  necessity  or  validity  of  a  tax  arising 
from  a  fixed  levy  for  the  construction  and  maii^ 
tenance  of  a  public  improvement  directed  by  the 
people,  and  does  not  invalidate  Denver  City 
Charter,  {  104a,  requiring  the  council  annually 
and  for  five  years  to  assess  and  collect  for  park 
purposes  a  special  levy  of  a  half  a  mill,  though 
the  provision  is  construed  as  compulsory. 

[Ed.  Note. — For  other-  cases,  see  Municipal 
Corporations,  Cent  Dig.  {|  2017-2022;  Dec 
Dig.  «=>957.] 

8.    MtTNICIPAL    (TOBFOBATIONB    ^=»967--CHAB- 

TEBs— Validation. 

Const  art.  20,  (  6,  declaring  that  all  pro- 
visions of  charters  shall  be  ratified,  confirmed, 
and  validated  as  of  their  date,  validates  a  prior 
provision  of  the  Denver  City  (3iarter  for  a  tax 
for  park  purposes. 

[Ed.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Cent  Dig.  H  2015-2022;  Dec 
Dig.  <S=»957.] 

4.  Mandavcs  $=>154r— Pebfobxanck  of  Of- 
ficial Duty— Discretion  op  Tbial  Cotjkt. 

A  petition  for  mandamus  to  compel  the  levy 
of  a  special  tax  for  park  purposes,  under  Den- 
ver City  Charter,  }  104a,  requiring  the  council 
to  levy  annually  and  for  a  specified  period  a 
special  tax  for  parks,  which  sets  forth  the  char- 
ter provision,  sufficiently  shows  the  necessity  for 
the  levy,  and  the  court  granting  a  writ  does 
not  abuse  its  discretion. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §!  296-316;  Dec.  Dig.  «=»154.] 

5.  Mandamtis  ^stlZ— OouFKiiina  Lxvt  of 
Special  Tax. 

Mandamus  is  the  proper  remedy  to  compel 
officers  to  levy  a  special  tax  prescribed  by  law. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent    Dig.  U  23&-248;    Dec.   Dig.  <e=>112.] 

Gabbert,  0.  J.,  and  Bailey,  J^  dissenting. 

S!n  Banc.    Error  to  District  Court,  Denver 
County ;   William  D.  Wright,  Judge. 
Mandamus  by  the  People  of  the  State  of 
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Colorado,  on  the  relation  of  Flnley  L.  llao- 
Farlaod  and  another,  against  James  M.  Per- 
kins, Indlyldnally  and  as  Commissioner  of 
Social  Welfare  of  the  City  and  County  of 
Denver,  and  others,  to  compel  a  special  levy 
of  a  tax  for  parks.  There  was  a  judgment 
awarding  the  writ,  and  defendants  bring  er- 
ror.   Affirmed. 

L  N.  Stevens,  Geo.  Q.  Richmond,  and  Con 
K.  O'Byme,  all  of  Denver,  for  plaintiffs  in 
error.  W.  H.  Malone,  Warwick  M.  Downing, 
F.  W.  Sanborn,  and  F.  S.  Xesch,  all  of  Den^ 
ver,  ft>t  defendants  in  error. 

SCOTT,  J.  This  to  an  action  wherein  the 
district  ooart  of  the  dty  and  county  of  Den- 
ver made  permanent  an  alternative  writ  of 
mandamos  compelling .  the  commlsslonerB  of 
the  said  dty  and  county  to  make  a  special 
levy  of  -one-half  mill  upon  each  dollar  of 
the  taxable  property  within  said  CII7  and 
county,  for  the  year  1914,  and  for  the  pur- 
poses specified  In  section  104a  of  the  charter 
of  the  dty  and  county  of  Denver,  which 
section  waa  adopted  by  the  electors  of  the 
dty  on  the  21at  day  of  May,  1912,  and  is  as 
follows: 

"Sec  104a.  The  park  commission,  with  tb«  ap- 
proval of  the  mayor,  shall  have  power  by  pur- 
chase, gift  or  condemnation  proceedings,  to  ac- 
quire and  improve  land  for  parks,  parkways  and 
roads  outside  the  limits  of  the  dty  and  county 
of  Denver,  and  to  construct  and  maintain  public 
roads,  and  to  $M  in  constructing  and  maintain- 
ing public  roads  outside  the  limits  of  the  city 
and  county  of  Denver,  for  the  purpose  of  estab- 
tishing  a  system  of  roads  connecting  the  dty  and 
coonty  of  Denver  and  said  parks. 

"A  franchise  or  franchises  for  the  construc- 
tion or  maintenance  of  railways  or  street  car 
lines  or  for  the  maintenance  of  other  special 
privileges  affecting  any  such  lands  so  acquired, 
may  be  granted  as  in  other  cases  upon  a  vote  of 
the  tazpaying  electors.  As  part  of  the  anni^al 
tax  levy  of  each  year,  commencing  with  the  levy 
immediately  following  the  enactment  of  this 
amendment,  the  council  shall  annually  and  for 
five  years  assess  and  collect  upon  each  dollar  of 
taxable  property  within  the  city  and  county  of 
Denver,  a  special  levy  of  one-half  mill,  the  pro- 
ceeds of  which  shall  be  set  aside  and  constitute 
a  special  park  fund,  to  be  used  only  for  the 
purposes  above  stated,  and  shall  thereafter  an- 
nually so  assess  and  collect  a  special  levy  suffi- 
cient for  such  purposes,  which  levy  may  be  less, 
but  shall  not  exceed  one-half  mill  rate  as  afore- 
said. The  limitation  in  section  212  of  the  char- 
ter shall  not  apply  to  the  spedal  park  levy  au- 
thorized hereby.  Cpon  recommendation  of  the 
park  commission  the  council  shall  submit  to  a 
vote  of  the  qualified  tazpaying  electors  at  any 
regular  election  the  question  of  incurring  a  debt 
and  issning  bonds  for  any  and  all  of  the  above 
purposes  for  which  the  spedal  park  fund  as 
above  may  be  used,  as  the  same  mav  be  specified 
in  such  ordinance.  The  amount  of  said  indebt- 
edness and  the  form  of  such  bonds  shall  in  like 
manner  he  as  prescribed  in  said  ordinance  sob- 
mitting  the  question.  In  case  of  a  bond  issue, 
as  aforesaid,  the  spedal  park  levy  may  be  re- 
duced helow  the  half-mill  rate  as  aforesaid,  or  at 
the  discretion  of  the  council  may  be  abolished, 
except  for  maintenance." 

The  conndl  proceeded  to  make  a  levy  for 
the  purposes  contemplated  by  this  section, 
and  In  all  respects  in  manner  and  form  as 
provided  by  the  dty  charter,  but  flxed  the 


levy  for  sadi  parposea  at  one^Izth  of  a 
mill,  Instead  of  one-half  mlU,  as  required  by 
said  section.  Thla  action  Is  to  compd  the 
council  to  fix  the  amount  of  the  levy  at  one- 
half  mill. 

[1]  It  is  contended  by  the  plaintiff  in  er- 
ror that  the  requirement  as  to  the  amount 
of  the  levy  fixed  by  the  said  amendment  to 
the  dty  charter  Is  discretionary  with  the 
commlssionerB,  and  not  mandatory,  and  that 
the  word  "must,"  as  used  therein,  should  be 
construed  to  mean  "may,"  as  It  relates  to 
the  making  of  siich  levy,  that  the  commis- 
sioners have  determined  that  there  is  no 
necessity  for  the  amount  of  the  levy  denuuid- 
ed,  and  that  to  so  make  it  would  be  to  Im- 
pose  a  burden  upon  the  taxpayers  of  the 
munidpallty,  for  which  there  is  neither  use 
nor  demand.  It  is  true  that  In  Constitutions, 
statutes,  dty  charters,  and  ordinances  the 
word  "must"  is  sometimes  construed  as 
"may";  tiiat  Is  to  say,  tiiat  the  ad  required 
is  permissive  only.  But  this  can  be  only  In 
a  case  where  the  context  seems  to  require 
such  construction.  It  is  never  permissible 
where  the  provision,  considered  in  its  en- 
tirety, plainly  tndicatea  that  it  was  intended 
to  be  mandatory,  and  in  such  case  the  word 
"must"  la  a  command,  and  cannot  be  con- 
strued as  permissive,  but  must  l>e  given  that 
signification  which  it  imports. 

The  plain  purpo^  of  section  104a  was  to 
provide  for  a  system  of  mountain  parks  for 
the  dty,  and  to  likewise  provide  the  means 
with  which  to  purchase  and  maintain  them, 
and  to  also  secure  and  maintain  a  system  of 
roads  coimectlng  the  dty  with  such  parks. 
For  this  purpose  the  diarter  amendment  de- 
dared  that  there  must  be  an  annual  levy  of 
one-half  mill  for  a  period  of  five  years ;  that 
thereafter  the  levy  should  be  only  such  as 
is  suffldent  for  such  purposes;  that  the 
same  may  then  be  less,  but  shall  not  exceed 
the  one-half  mill  named  for  the  five-year 
period.  Then,  after  the  period  of  five  years, 
the  offldals  are  expressly  given  the  discre- 
tion to  make  such  levy  as  the  necessity  of 
the  occasion  may  require,  within  the  max- 
imum limit.  It  is  not  possible  to  concdve, 
under  these  circumstances,  that  discretion 
was  intended  within  the  flxed  and  limited 
period.  It  will  be  noticed,  further,  that  It 
was  also  expressly  provided  that  section  212 
of  the  charter,  which  provides  for  a  limit  of 
total  levies  to  16  mills,  should  not  apply  to 
the  levy  for  such  park  purposes. 

Again,  the  amendmeut  provides  that,  In 
case  of  an  issue  of  bonds  as  authorized  by 
said  section  104a,  the  said  spedal  park  levy 
may  be  reduced  below  the  half  mill,  or,  at 
the  discretion  of  the  council,  may  be  abolish- 
ed, except  for  the  purpose  of  maintenance. 
Here  is  a  second  spedflc  proviso  In  which 
the  half-mill  levy  may  be  reduced  at  the  dis- 
cretion of  the  counciL  Why  should  these  ex- 
ceptions be  made,  if  discretion  and  Judg- 
ment was  Intended  to  be  given  to  the  council 
as  to  the  amount  of  the  levy  tor  the  flv» 
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year  period?  Plainly  the  one-half  mill  levy 
for  that  period  Is  mandatory  and  compulsory. 
It  Is  not  for  city  coandls  or  courts  to  ques- 
tion the  wisdom  of  the  people  of  a  city  In 
the  making  of  Improvements  and  In  provid- 
ing the  manner  and  means  of  the  payment 
therefor.  If  acting  within  their  constitutional 
or  statutory  power. 

Further,  it  is  plain  that  this  fixed  levy 
for  the  five  years  was  not  to  maintain  an 
existing  Improvement,  but  to  create  a  8i)e- 
dal  fund  for  the  establishment  of  a  new 
and  future  improvement — to  acquire  and  im- 
prove lands  for  parks,  parkways,  and  roads, 
outside  of  the  dty  limits.  It  is  expressly  pro- 
vided that  this  fund  shall  be  created  by  a 
fixed  levy  for  each  year  for  five  successive 
years,  and  that  "the  proceeds  thereof  sball 
be  set  aside  and  sball  constitute  a  special 
park  fund."  This  tax  for  the  five  years  Is 
not  for  ordinary  revenue,  nor  for  general 
purposes.  It  Is  a  special  tax  for  the  purpose 
of  creating  a  specific  fund  for  a  particular  pur- 
pose. The  council  can  have  no  more  power  to 
reduce  the  amount  of  the  fund,  by  reducing 
the  amount  of  the  levy,  than  it  can  do  so  by 
reducing  the  number  of  years  for  which 
the  levy  is  to  continue.  It  can  have  no  more 
authority  to  reduce  the  amount  of  the  fund 
by  the  employment  of  either  of  these  methods 
than  to  reduce  the  amount  of  a  bond  issue.  If 
that  plan  had  been  adopted  for  the  creation 
of  a  fund  for  the  same  purpose. 

Plainly,  this  fund  was  to  be  created,  re- 
gardless as  to  whether  or  not  any  of  It  was 
to  be  expended  within  the  fixed  period;  for 
the  park  commission  was  not  required  to  pur- 
chase or  Improve  any  of  such  lands  within 
any  particular  time,  and  may  well  have  wait- 
ed until  the  entire  fund  was  provided  before 
making  any  such  purchase.  Then  the  sole 
purpose  of  the  levy  for  the  five-year  period 
was  for  the  creation  of  a  fund  for  a  future 
use,  and  not  for  an  existing  requirement  or 
necessity.  If  we  were  to  assume  that  no  part 
of  this  special  fund,  so  far  collected,  has 
been  expended,  can  the  city  counsel  say  that 
for  such  reason  there  remains  no  longer  a 
necessity  for  the  levy,  and  that  this  fixed 
sum  shall  not  continue  to  be  annually  col- 
lected, and  so  set  aside  as  provided  by  the 
charter,  until  the  expiration  of  the  fixed  pe- 
riod? Would  this  not  be  a  nullification  of  the 
will  of  the  people  providing  for  the  crea- 
tion of  such  a  fund? 

It  is  argued  by  counsel  for  the  dty  that, 
at  the  time  the  amendment  to  the  charter 
was  adopted,  property  in  this  state  was  as- 
sessed upon  the  basis  of  one-third  its  cash 
value,  while  now  It  Is  assessed  at  its  full 
cash  value,  and  hence  the  sum  to  be  realized 
by  a  half-mill  levy  is  far  In  excess  of  what 
was  contemplated.  The  answer  to  this  is 
that  the  law  as  to  assessment  at  the  full 
cash  value  was  in  force  many  years  prior  to 
the  adoption  of  the  present  dty  charter, 
wliatever  may  have  been  the  custom  of  the 
tax  otlidaUi,  and  that  the  later  statute  upon 


that  snbject  was  enacted  nearly  a  year  prior 
to  the  adoption  of  section  104a.  It  cannot 
therefore  be  presumed  that  the  electors  of 
the  city  did  not  know  the  law  in  this  par- 
ticular at  the  time.  The  presumption  must 
be  that  they  intended  the  very  thing  they 
did,  in  adopting  the  amendment  to  thdr 
charter.  But,  if  we  are  to  concede  the  cor- 
rectness of  the  contention  of  counsel  In  this 
respect,  then  we  answer  that  the  power 
to  amend  or  repeal  the  law  In  this  case  rests 
with  the  people  alone.  The  amendment  has 
been  in  force  for  nearly  three  years,  and 
the  record  discloses  no  attempt  upon  the 
part  of  the  people  to  alter  or  repeal  it  Mem- 
bers of  a  dty  council  must  be  regarded  as 
the  servants  and  not  the  guardians  of  the 
public.  If  the  dty  council  may  exercise  that 
Judgment  and  discretion  which  will  enable 
them  in  this  case  to  reduce  the  levy  fixed  by 
the  charter,  then  we  must  concede  the  power, 
in  the  exercise  of  the  same  Judgment  and  dis- 
cretion, to  increase  the  levy. 

However  much  we  may  appreciate  the  good 
faith  of  the  dty  council  In  this  case,  the 
apparent  desire  to  reduce  the  burden  of  tax- 
ation to  the  limit  of  necessity,  the  valne 
of  its  Judgment,  and  the  wisdom  of  the  dis- 
cretion which  it  seeks  to  exercise,  the  fact 
remains  that  the  charter  amendment  has  de- 
nied that  exercise  of  Judgment  and  discre- 
tion. It  may  have  been  wholly  unnecessary 
and  unwise  to  have  provided  for  so  large  a 
fund;  but.  If  so,  the  fault,  as  well  as  the 
power  to  correct,  lies  with  the  people.  In 
the  case  of  People  ex  rel.  v.  Commissioners, 
12  Colo.  89,  19  Pac.  892,  the  officers  of  a 
school  district  certified  to  the  county  com- 
missioners that  a  levy  of  14  mills  on  the 
property  of  the  district  was  necessary  to 
raise  a  spedal  fund  for  the  schools  of  the  dis- 
trict The  county  commissioners  refused  to 
make  the  levy.  The  action  was  in  mandamus 
to  compel  the  county  commissioners  to  make 
the  levy.  The  commissioners  answered  that, 
because  of  the  large  amount  of  taxable  prop- 
erty in  the  district  the  assessment  of  14 
mills  will  raise  a  larger  revenue  than  is  neces- 
sary for  the  school  purposes  of  the  district 
The  court  said: 

"Notwithstanding  the  letter  of  the  statute.  It 
is  manifest  that  in  the  matter  of  levying  the  tax- 
es the  board  of  county  commissioners  act  in  a 
mere  ministerial  capacity  as  the  SKents  of  the 
state,  and  the  board  of  education  ot  the  proper 
district  is  vested  with  the  sole  discretionary 
power  in  the  premises.  Whether  this  be  a  wise 
investiture  of  power  or  not  is  a  question  for  the 
General  Assembly,  and  not  for  this  court." 

In  a  case  seeming  to  be  precisely  in  point. 
Trustees,  etc.,  v.  Jersey  City,  53  N.  3.  Law, 
62,  20  Atl.  755,  the  electors  of  the  dty,  un- 
der the  authority  of  a  statute  of  the  state, 
provided  for  a  fixed  levy  for  the  purpose  of 
establishing  and  maintaining  a  public  library, 
and  It  was  said: 

"By  section  3  of  the  said  act  of  1884,  it  is  pro- 
vided that,  it  a  majority  of  voters  favor  the 
adoption  of  the  not,  it  shall  become  the  duty  ot 
the  appropriate  board  of  the  dty  to  appropriate 
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and  raise  by  tax,  in  the  manner  city  taxes  are 
assessed,  levied,  and  collected,  a  sum  equal  to 
one-third  of  a  mill  on  every  dollar  of  assessable 
property,  which  sum  is  to  be  paid  to  the  treasur- 
er of  the  board  of  trustees  of  the  free  public  li- 
brary. In  Jersey  City  the  board  of  finance  is 
charged  with  the  duty  of  appropriating  and 
raisiog  by  taxation  all  moneys  to  be  tbus  appro- 
priate and  raised.  Ope-tbird  of  a  mill  on  all 
the  assessable  property  in  said  city  for  the  jeSiT 
following  the  election  amounted  to  $26,663.16. 
That  board  did  not  appropriate  that  sum,  but 
did  appropriate  and  raise  110,000.  In  taking 
this  action,  I  think  it  is  obvious  that  the  board 
of  finance  was  derelict  in  duty.  The  act  of  the 
Legislature,  sovereign  over  the  matter  of  taxa- 
tion, was  express  and  mandatory  in  requiring 
this  tax  to  be  a[>propr!ated  and  raised.  It  left 
nothing  to  the  judgment  or  discretion  of  the  lo- 
cal authority.  A  failure  to  obey  its  mandate 
was  a  misfeasance,  and  a  writ  of  mandamus 
nay  well  issue  to  require  the  performance  of 
the  unperformed  and  neglected  duty,  if  that  du- 
ty may  be  now  performed." 

[2]  Bot  it  Is  Insisted  that,  even  though  see- 
tloD  lOto  la  mandatory,  it  Is  void  as  it  re- 
lates to  the  fixing  of  the  rate  of  levy,  for  the 
reason  'that  it  Is  in  conflict  with  that  part 
of  section  4,  art.  20,  of  the  Constitution, 
which  provides  that: 

"The  council  shall  have  power  to  fix  the  rate 
of  taxation  on  property  each  year  (or  dty  and 
county  purposes." 

We  cannot  assent  to  this  proposition.  The 
power  to  fix  the  rate  of  taxation  thus  granted 
does  not  include  the  power  to  determine  the 
necessity  or  validity  of  a  tax  arising  from  a 
fixed  levy  for  the  construction  and  mainte- 
nance of  public  improvements  directed  by 
the  people,  whether  in  the  form  of  bonds,  the 
interest  and  principal  of  which  must  be  paid 
by  the  levy  of  a  tax,  or  whether  from  any 
specific  levy  for  a  stated  purpose.  Such  a 
power  would  enable  the  council  to  nullify 
^  every  act  of  the  people  providing  for  a  public 
*  Improvement  The  power  to  fix  the  rate  of 
taxation  is  limited  to  the  necessities  of  the 
case,  and  such  rate  must  be  based  upon  fixed 
charges,  levies,  and  estimated  expenses.  The 
duty  of  the  council  In  that  respect  is  neither 
legislative  nor  judicial,  but  is  purely  minis- 
terial. This  is  made  clear  in  this  case  by  the 
method  provided  by  the  charter  for  establish- 
ing the  basis  for  the  rate  to  be  fixed,  fully 
detailed  in  secHona  216,  217,  218,  219,  and 
220  of  that  instrument. 

The  final  estimate  upon  which  the  rate  of 
taxation  is  based  is  the  budget,  provided  by 
section  218,  as  follows: 

"The  council  shall  meet  in  joint  session  an- 
nually between  the  first  and  third  Mondays  in 
December,  and.  by  a  vote  of  the  majority  of  the 
menabers  thereof,  make  a  budget  of  the  estimated 
•amounts  required  to  pay  the  expenses  of  con- 
ducting the  public  busmess  for  the  next  ensuing 
fiscal  year,  based  on  the  mayor's  budget,  and 
JEor  the  other  purposes  required  by  this  charter. 
The  budget  shall  be  prepared  in  such  details  as 
to  the  aggregate  Hiim  and  the  items  thereof  al- 
lowed to  each  department,  office  or  commission 
as  the  council  shall  deem  advisable,  subject  to 
limitations  in  this  charter,  but  the  ooundl  shall 
not  change  any  item  in  nor  the  total  of  the  may- 
or's estimate,  except  upon  a  vote  of  two-thirds  of 
each  body  thereoL" 


This  rate,  then,  most  be  sufllclent  to  in- 
clude the  mayor's  budget,  and  all  "other  pur- 
poses required  by  the  charter."  Levies  fixed 
by  the  charter  and  the  interest  on  bonds  are 
"other  purposes  fixed  by  the  chartet."  The 
council  can  have  no  more  authority  to  omit 
from  the  basis  of  this  rate  a  fixed  levy  re- 
quired by  the  charter  than  to  omit  therefrom 
the  Interest  due  and  payable  on  the  city's 
bonds.  Clearly,  section  4,  art  20,  did  not 
contemplate  such  arbitraiy  and  autocratic 
power  upon  the  part  of  a  city  council,  as 
that  contended  by  counsel  for  the  city. 

[3]  But  by  what  Is  known  as  the  "Home 
Rule  Amendment"  for  cities  (section  6,  art 
20,  of  the  Constitution  of  the  state ;  Session 
Laws  1013,  p.  660)  it  is  provided  that: 

"All  provisions  of  the  charters  of  the  city  and 
county  of  Denver  and  the  cities  of  Pueblo,  Colo- 
rado Springs  and  Grand  Junction,  •  •  • 
and  all  elections  and  electoral  votes  heretofore 
had  under  and  pursuant  thereto,  are  hereby  rat- 
ified, confirmed  and  validated  as  of  their  date." 

The  validity  of  this  amendment  to  the  Con- 
stitution has  been  questioned  and  determined 
by  this  court  In  the  case  of  People  v.  Provost, 
66  Colo.  199.  134  Pac  129.  .Section  104a  of 
the  charter  of  the  city  and  county  of  Denver 
was  adopted  prior  to  said  amendment  to  the 
Constitution,  and  was  one  of  the  provisions 
ratified  and  validated  by  the  constitutional 
provision.  The  constitutionality  of  this  sec- 
tion, therefore,  may  not  be  questioned. 

[4]  There  remains  the  further  contention, 
best  stated  in  the  words  of  counsel  for  the 
city: 

"If  the  court  should  conclude  that  even  though 
section  104a  is  valid,  and  that  the  rate  of  tax- 
ation therein  fixed  is  not  susceptible  of  reduc- 
tion by  the  taxing  power  or  authorities  of  the 
municipality,  then  we  say  it  was  an  abuse  of 
discretion  on  the  part  of  the  lower  court  to  Is- 
sue a  mandatory  writ,  in  view  of  the  fact  that 
the  necessity  thferefor  did  not  appear  and  that 
the  issuing  thereof  availed  no  purpose.  We  fur- 
ther contend  that  notwithstanding  it  may  ap- 
pear that  the  relators  have  a  clear  and  undoubt- 
ed legal  right  to  this  mandate,  nevertheless  the 
court  in  the  exercise  of  its  discretion,  should 
have  denied  the  writ." 

We  cannot  agree  that  there  was  an  abuse 
of  discretion  by  the  court  in  granting  the 
writ  in  this  case.  The  recital  of  the  provi- 
sions of  section  104a  was  a  sufficient  statement 
of  necessity.  The  people  alone  had  the  right 
to  and  did  determine  the  necessity  for  the 
levy.  By  the  adoption  of  the  charter  amend- 
ment they  created  the  necessity.  No  state- 
ment that  may  be  made  in  a  petition  for  the 
writ  In  this  case  can  more  forcefully  declare 
the  necessity  than  this  evidence  of  the  pub- 
lic determination  and  command.  The  ex- 
clusive power  to  make  this  amendment  to  the 
charter  rested  with  the  citizens  of  the  city 
and  county  of  Denver,  under  section  5  of  the 
twentieth  amendment  to  the  Constitution. 

[S]  There  can  be  no  question  but  that  man- 
damns  is  the  proper  remedy  in  this  case. 
Rizer  V.  People,  18  Colo.  App.  40,  60  Pac.  315 ; 
Speer  v.  People,  62  Colo.  325,  122  Pac.  76a 
This  question  in  any  event  is  technical  as 
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applied  to  the  proceeding  here,  for,  If  we 
were  to  determine  tbe  case  on  sucb  alleged 
ISBuffldency  of  tbe  pleadings,  the  same  conld 
be  amended,  and  tbe  case  thus  delayed.  In  a 
case  of  such  great  public  Importance,  involv- 
Ing  as  it  does  the  delay  of  the  levy  and  col- 
lection of  the  entire  property  tax  upon  which 
the  dty  depends  for  its  revenues,  it  is  highly 
important  that  it  shall  be  determined  speed- 
ily on  its  merits. 
The  judgment  is  afSrmed. 

HTTtTi,  J.,  concnra  in  the  oondushm. 

GABBEBT,  0.  J.  (dissenting).  The  Judg- 
ment of  the  majority  is  the  result  of  constru- 
ing one  clause  of  section  104a,  without  regard 
to  other  provisions  of  the  same  section.  It  is 
a  fundamental  rule  of  interpretation  that  ev- 
ery law  is  adopted  as  a  whole,  and  to  ascer- 
tain the  legislative  intent  the  court  must  con- 
sider, not  Isolated  words  and  expressions,  but 
the  entire  statute.  It  is  also  a  rule  of  con- 
struction that  a  statute  should  be  so  con- 
strued, when  possible,  as  to  avoid  absurd  and 
unjust  results.  By  failing  to  give  considera- 
tion to  these  rules,  the  conclusion  is  reached 
tliat  the  provision  relating  to  the  annual  levy 
Is  mandatory.  The  section  provides  that  the 
park  commission,  with  the  approval  of  the 
mayor,  shall  have  power  to  purchase  and  im- 
prove lands  for  parks,  parkways,  and  roads 
outside  the  limits  of  the  dty  and  county  of 
Denver.  The  particular  part  of  the  section 
involved  provides  for  an  annual  tax  levy  of 
one-half  mill  for  the  period  of  five  years, 
"the  proceeds  of  which  shall  be  set  aside, 
and  constitute  a  special  park  fund  to  be  used 
,  only  for  the  purposes  above  stated."  From 
these  provisions  it  is  evident  that  the  author- 
ity to  purchase  land  for  parks  and  to  Improve 
the  same,  and  to  construct  roads  outside  the 
limits  of  the  municipality,  is  vested  in  the 
commissioners,  and  no  one  else.  True,  the 
section  states  that  an  annual  tax  levy  of  one- 
half  mill  shall  be  made;  but  such  levy  would 
be  a  useless  and  unjust  burden  imposed  up- 
on the  taxpayers,  unless  the  municipality  had 
made  purchases  or  contemplated  improve- 
ments for  which  funds  from  this  source  are 
required  and  necessary.  Nowhere  in  the  sec- 
tion is  it  made  obligatory  upon  the  municipal 
authorities  to  make  purchases  or  improve- 
ments for  the  purposes  named.  This  is  left 
to  the  discretion  of  the  commissioners.  Such 
purchases  or  improvements  may  iiever  be 
made,  and  to  say  that  an  annual  tax  of  one- 
half  mill  must  be  levied  for  a  purpose  for 
which  there  is  no  necessity  leads  to  an  ab- 
surd and  unjust  result  So  that,  notwith- 
standing the  character  of  tbe  word$  employ- 
ed relating  to  the  tax  levy,  it  is  evident  that 
when  it  is  conceded,  as  it  must  be,  that  it  is 
discretionary  with  the  commissioners  to  pur- 


chase and  improve  ^nds  for  parks  and  roads. 
It  must  likewise  be  within  their  discretion 
to  fix  the  amount  of  the  annual  tax  levy  for 
these  purposes;  othervTise,  tliat  body  is  re- 
quired to  create  a  fund  by  the  imposition  of 
a  burden  upon  the  taxpayers  for  which  there 
Is  no  necessity.  In  brief,  section  104a  leaves 
It  to  the  sound  discretion  of  the  commission- 
ers to  fix  the  amount  of  the  annual  levy,  and 
mandamus  does  not  lie  to  control  tbe  dis- 
cretionary powers  with  which  public  officials 
are  invested. 

But,  even  if  it  l>e  conceded  that  the  levy  of 
one-half  mill  is  mandatory,  the  writ  should 
have  been  denied.  The  Issuance  of  the  writ 
of  mandamus  is  generally,  almost  universal- 
ly, considered  discretionary  with  the  court  to 
which  the  application  for  such  writ  is  ad- 
dressed. It  Is  well  known  that  in  the  dty 
and  county  of  Denver  conditions  are  such 
that  tax  burdens  should  be  reduced  as  mnch 
as  possible,  and  when  the  munidiMd  author- 
ities are  endeavoring  to  relieve  the  taxi>ayers 
from  taxes  they  should  be  upheld,  wh«i  it 
appears  that  no  one  Is  injured  by  sudi  a  com- 
mendable course.  Turning  to  the  redtations 
in  the  alternative  writ,  we  learn  that  there 
is  an  entire  absence  of  any  averment  that 
the  one-half  mill  levy  Is  necessary  for  any 
of  the  purposes  for  which  it  may  be  levied, 
while  from  the  return  to  the  writ  it  appears 
that  a  levy  of  one-sixth  of  a  mill  has  been 
made,  whidi  it  is  averred,  and  not  denied, 
will  produce  all  the  funds  necessary  to  meet 
the  expenditures  for  purdiases  and  improve- 
ments for  parks  and  road  purposes  during 
the  ensuing  fiscal  year.  The  action  is  insti- 
tuted by  private  persons  "on  behalf  of  the 
people,"  without  the  slightest  shovring  that 
they,  or  "the  people"  they  have  assumed  to 
represent,  are  injured  by  the  failure  of  the 
commissioners  to  levy  more  than  one-sixth  of 
a  mill,  or  that  they,  the  relators,  have  any 
interest  whatever  in  the  controversy  they 
have  set  on  foot  The  commissioners  repre- 
sent the  taxpayers;  the  relators  do  not,  ex- 
cept as  mere  volunteers.  Those  In  authority, 
selected  by  the  electors,  should  be  permitted 
to  administer  the  affairs  of  the  munidpality, 
and  their  judgment  as  to  the  rate  of  levy 
should  control.  Instead  of  the  judgment  or 
the  mere  wish  of  private  individuals,  in  the 
absence  of  a  showing  of  necessity  or  injury, 
when  it  is  averred  on  the  part  of  the  com- 
missioners, which  stands  undenled,  that  a 
levy  of  one-sixth  of  a  mill  is  sufficient  for 
park  and  road  purposes,  so  that  the  issuance 
of  the  writ  In  these  circumstances  was  an 
abuse  of  discretion  on  the  part  of  the  trial 
court 

The  judgment  of  the  district  court  should 
be  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  proceeding. 

The  writer  is  authorized  to  state  that  Mr. 
Justice  BAILEY  concurs  in  this  ottlnion. 


Digitized  by 


Google 


Oolo.) 


fehbhtokr  v.  people 


S61 


(59  Colo.  S) 

FBHHINGBE  r.  PBOPLB.    (No.  7099.) 
(Supreme  Court  of  Colorada    March  1,  1916.) 
1  Iktozicatiro  liiquoBS  ®=>I43  —  Kxipino 

OF  PlaCX  rOB  TjNLAWrUL,  &ALX  or  LrlC^UOB— 
iNDIOTMKItT— SUmOISNOT. 

The  offense  denounced  by  statute,  prohibit- 
ing the  keeping  of  a  place  for  the  unlawful  sale 
of  intoxicating  liquors,  is  complete  when  one 
holds  himself  out  to  uie  public  as  ready  and 
able  to  furnish  liquor,  and  an  indictment  charg- 
ing the  offense  suffidently  identifles  it  by  desig- 
nating the  particular  building  or  place  where 
hquor  is  kept  for  onJawfol  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liguors,  Cent  Dig.  {  152;   Dec.  Dig.  «=>143.1 

2.  Indictuxkt  and  Intobiiation  4=s>6&— Req- 
uisiTEa  or  Indioticent  —  Constitutional 
Pbovibions. 

Const,  art.  2,  (  16,  giving  to  accused  the 
right  to  demand  the  nature  and  causa  of  aocnsa- 
tion  against  him,  is  substantially  a  dedaratitm 
of  the  rule  of  the  common  law  that  no  one  shall 
be  held  to  answer  an  indictment  unless  the 
crime  charged  is  set  forth  with  precision  and 
follness,  and  an  indictment  must  identify  the 
particnlar  offenses  charged,  to  enable  the  court 
to  detenpine  whether  the  acts  idleged  constitute 
a  crime. 

[Bd.  Note. — For  other  cases,  see  Indictment 
sad  Information,  Cent  Dig.  {{  180,  181 ;  Dec. 
Dig.  «=>59.1 

8.  Irtozicatino  Liquobs  ^=>21R— TJnukwruii 
Sales— Indictment— STrmoiEKCT. 

Where  a  statute  imposes  a  punishment  for 
each  and  every^  unlawful  sale  of  liquor,  an  in- 
dictment charging  the  offense  must  identify  the 
particular  sale  reued  on,  by  naming  the  purchas- 
er, if  known,  or  by  setting  forth  some  other 
facts,  so  it  may  be  known  what  particular  sale 
is  charged,  and  thereby  safeguard  accused 
•gainst  a  second  prosecution  for  the  same  offense 
and  give  him  an  opportunity  to  prepare  for  triaL 
[Kd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f{  258-260;  Dec.  Dig.  «=» 
215.] 

4  Indictmznt  and  Infobication  4=>56— Rxq- 
DlSmS  or  IRDICTMCNT— Statdtobt  Rbgit- 
lATIONa 

The  power  of  the  Legislature  to  prescribe 
the  technical  sufficiency  of  an  indictment  or  in- 
formation cannot  l>e  so  exercised  as  to  deprive 
accused  of  the  right  to  demand  and  have  fur- 
aished  the  nature  and  cause  of  the  accusation 
against  him,  ss  provided  by  Const  art.  2,  |  16. 
[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  176,  176;  Dec 
Dig.  «=356.] 

6.  INTOXICATINQ  Liqt70BS  «=3205— LOOAI.  OP- 
TION —  VlOI.ATI0N£  —  INFOBMATZON  —  SUFrP- 
CIBWCT. 

Under  the  Local  Option  Act  (Laws  19(V7, 
p.  495),  making  it  unlawful  to  sell  intoxicating 
liquors  in  anti-saloon  territory,  but  permitting  a 
r^nlarly  licensed  druggist  to  self  liquor  for 
Biwilcinsi  purposes  in  good  faith,  on  written  pre- 
scription of  a  duly  licensed  physidan  in  active 
practice,  «n  information  chaiging  a  licensed 
druggist  with  nnlawfnlly  selling  liquor  in  anti- 
nloon  territory  must  i&ntify  the  otEense  relied 
on,  and  a  mere  allegation  that  accused  unlaw- 
fnll_7  sold,  bartered,  and  exchanged  liquor  in 
sntirsaloon  territory  is  Insufficient 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  (  226;  Dec.  Dig.  «ss>206.1 

ft.  iRTOXIOATmO  LiQUOBB  «=9>14— LOOAI.  OP- 
TION Laws— Yio]:.ATioN»— Sa^^s  st  AacNTB. 
The   provision   of   the  Local   Opaon   Act 
(laws  1907,  p.  495)  which  makes  one  liable  for 


unlawful  sales  of  liquor  made  by  an  tfeat  or 
servant  in  his  employ  is  not  unconstitntionBl. 

fEJd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  C^t  Dig.  {  16;  Dec  Dig.  i8=>14.] 

7.  INTOHOATINO  LiQUOBS  «=238— Uni^wfui. 

Saucs  by  Agent— Liabilitt  of  Pbinoipau 
Whether  the  evidence  warrants  a  finding  of 
express  or  implied  authority  of  an  agent  to  sell 
liqnor  unlawfully  for  his  principal,  or  of  the 
principal's  knowledge  or  consent  to  a  sale,  so  as 
to  maxe  the  princumi  criminally  liable,  is  for 
the  Jury  under  proper  instructions. 

[Eld.  Not&— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  M  824-330;  Dec.  Dig.  «=> 
2S&] 

Oabbert,  a  J„  and  Scott  J.,  diwenting. 

Eb  Banc.  Brror  to  District  Court,  Bl  Paso 
Comity;  J.  W.  Sheafor,  Judge. 

Adolpb  Fehrlnger  was  convicted  of  Belling 
Intoxicating  llqnors  in  anti-flaloon  territory, 
and  he  brings  errw.    Bevetsed. 

Wm.  C.  Robinson,  at  Colorado  Springs,  for 

plaintiff  in  error.  Fred  Farrar,  Atty.  Gea^ 
and  Frank  0.  West,  Asst  Atty.  Oen.,  tor  the 
People. 

WHITB,  J.  A  direct  information,  ffled 
by  the  district  attorney,  charged  that  Adolph 
Fehrlnger,  at  a  designated  date,  in  the  coun- 
ty of  Bl  Paso,  "did  then  and  there  willfully 
and  nnlawfnlly  sell,  barter,  and  exchange  in- 
toxicating llqnors  within  the  limits  of  the 
city  of  Colorado  Springs"  while  it  was  an- 
ti-saloon territory.  The  defendant  moved 
to  quash  the  Information,  for  the  reasons,  in- 
ter alia,  that  it  did  not  state  facts  sufficient 
to  charge  him  with  the  commission  of  any 
ofTense,  and  failed  to  disclose  the  name  of, 
or  give  a  description  of,  the  person  to  whom 
the  Intoxicating  liquor  was  sold,  bartered, 
or  exchanged.  The  court  held  the  informa- 
tlon  sufficient,  and  thereupon  the  defendant 
Interposed  a  motion  for  a  bill  of  particulars 
concerning  the  matters  and  things  charged 
against  him  in  the  information,  so  as  to  ad- 
vise and  Inform  him  of  the  name  of  the  per- 
son or  persons  to  whom  it  Is  claimed  he  sold, 
bartered,  and  exchanged  the  intoxicating  liq- 
uor, the  particular  place  where  he  is  charg- 
ed with  having  sold,  bartered,  or  exchanged 
the  same,  and  the  kind  and  quantity  there- 
of. This  motion  was  also  denied.  A  trial 
was  had  to  a  Jnry,  the  defendant  found 
guilty,  a  motion  for  a  new  trial  presented  and 
denied.  Judgment  entered  in  accordance  with 
the  verdict,  and  the  defendant  brings  tlie 
matter  here  for  review. 

In  Langan  v.  People,  82  Colo.  414,  76  Pac. 
1048,  a  prosecution  for  nnlawfnlly  selling  in- 
toxicating liqnor  within  Ave  miles  of  a 
grading  camp,  the  information  was  held  suffi- 
cient on  motion  to  quash,  though  it  failed  to 
set  forth  the  name  of  the  person  to  whom 
the  sale  was  mada  It  was  held  therein,  how- 
ever, that  good  pleading  would  require  that 
thA  name  or  descriptlcm  of  the  camp  should 
be  aet  torth  <n  the  information,  though  the 
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case  was  not  reversed  by  reason  of  such  omis- 
sion. Clearly,  In  every  Information  or  In- 
dictment charging  a  criminal  offense,  good 
pleading  requires  that  sufficient  facts  be  set 
forth  to  Identify  the  crime  from  another  in- 
fraction of  the  same  law  by  the  same  defend- 
ant. This  would  seem  essential,  in  order  to 
safeguard  the  accused  against  a  second  pros- 
ecution for  the  same  offense,  as  well  as  to 
acquaint  him  with  what  be  must  meet  on 
trial.  Indeed,  in  United  States  v.  Hess,  124 
U.  S.  483,  8  Sup.  Ct  571,  31  L.  Bd.  516,  It  is 
said: 

"In  an  Indictment  for  committing  an  offense 
against  the  statute,  the  offense  may  be  described 
in  the  general  language  of  the  fict,  but  the  de- 
scription must  be  accompanied  by  a  statement  of 
all  the  particulars  essential  to  constitute  the 
offense  or  crime,  and  to  acquaint  the  accused 
with  what  he  must  meet  on  triaL" 

Upon  the  same  point  Mr.  Bishop,  In  his 
work  on  Statutory  Crimes,  S  1037  (3d  Ed.), 
says: 

"Where  the  wrong  consists  of  specific  sales, 
the  most  ready  and  apt  way  of  pointing  out  and 
identifying  the  transaction  is  to  give  the  names 
of  the  persons  to  whom  the  sales  were  made. 
And,  in  the  absence  of  any  other  adequate  iden- 
tification, such  names  should,  in  principle,  be 
alleged,  if  known,  or  the.  fact  of  their  being  un- 
known should  be  averred  in  excuse.  Yet  there 
is  a  good  deal  of  authority,  more  In  the  older 
cases  than  in  the  later  ones,  to  the  proposition 
that  the  names  are  not  essential.  On  the  other 
hand,  it  has  been  even  held  that  a  statute  dis- 
pensing with  this  allegation  is  unconstitutional 
and  void ;  and,  in  one  way  or  another,  the  doe- 
trine  which  requires  the  name,  or  the  averred 
excuse  for  its  omission,  is  widely  maintained. 
Where  the  charge  is  bemg  a  common  seller,  no 
names  of  persons  to  whom  sales  are  made  need 
be  set  out,  for  in  this  offense  not  even  instanc- 
es of  sale  are  required  to  be  averred." 

[1 , 2]  In  every  criminal  prosecution  the  ac- 
cused possesses  the  constitutional  right — sec- 
tion 16,  art  2 — "to  demand  the  nature  and 
cause  of  the  accusation,"  and  it  is  elementary 
that  in  every  criminal  prosecution  the  plead- 
ing charging  the  oftense  must  set  forth  suf- 
ficient facts  to  adequately  identify  the  trans- 
action. Therefore  it  is  clear  that  the  doc- 
trine of  Langan  v.  People,  supra,  should  not 
be  extended  or  broadened.  The  statutes 
there  Involved  prohibit  the  sale  or  offering 
for  tale  of  intoxicating  liquors  within  five 
miles  of  a  grading  camp,  but  excuse  sales 
made  under  a  license  issued  by  an  incorporat- 
ed town  or  city  and  those  made  by  persons, 
having  a  license  therefor,  who  have  been  es- 
tablished In  such  business  within  such  lim- 
its for  six  months  prior  to  the  beginning  of 
the  work  of  construction  within  such  terri- 
tory. Indeed,  it  should  be  noted,  under  the 
statutes  involved  in  that  case,  that  an  ac- 
tual sale  is  not  essential  to  constitute  the 
offense,  and  the  case,  therefore,  comes  within 
a  well  recognized  rule.  "To  offer"  such  liq- 
uor "for  sale"  is  all  that  Is  necessary.  Un- 
der these  circumstances  that  which  is  prohib- 
ited is,  in  substantial  effect,  the  pursuit  of  a 
particular  occupation  without  a  license,  or 
the  "keeping  of  a  place"  for  the  unlawful 
sale   of  Intoxicating  llquois.     Under  such 


statutes  It  is  not  necessary  for  a  single  sale 
to  be  made  or  proven  to  constitute  the  of- 
fense. The  offense  is  complete  when  one 
holds  himself  out  to  the  public  as  ready  and 
able  to  do  that  which  la  inhibited.  More- 
over, the  offense  charged  is,  under  the  au- 
thorities, sufficiently  identified  by  the  par- 
ticular designated  camp  or  building  at,  near, 
or  in  which  the  sale  takes  place.  Upon  the 
first  point,  in  Fletcher  v.  State,  2  OkL  Cr. 
300,  309,  101  Pac  599,  602  (23  I..  R.  A.  [N. 
S.]  581),  It  is  said: 

"It  is  one  offense  to  pursue  an  occupation,  and 
it  is  another  offense  to  do  a  single  act  As  to 
the  first  offense,  some  courts  do  contend  that  it 
ia  not  necessary  to  allege  the  names  of  the  per- 
sons to  whom  sales  are  made.  This  proposi- 
tion can  be  defended  with  some  show  of  reason. 
The  offense  is  complete  when  a  person  professes 
and  holds  himself  out  to  tbe  public  as  being  en- 
gaged in  such  an  occupation.  If  a  person  has 
in  bis  possession  such  liquors  .and  offers  them 
for  sale,  it  is  not  necessary  for  a  single  sale  to 
be  made  or  proven;  but  these  reasons  do  not 
apply  to  cases  charging  a  single  sale." 

While  it  is  uniformly  held  that  the  name 
of  the  vendee  need  not  be  set  forth  In  tbe 
indictment  or  Information,  where  the  offense 
consists  in  selling  liquor  within  a  given  dis- 
tance of  a  particular  building  or  place,  or 
by  a  common  dealer,  or  In  keeping  liquors 
for  sale,  etc.,  the  uniformity  of  the  rule  Is 
not  maintained  where  tbe  sales  involved  con- 
stitute separate  offenses,  with  a  penalty  pre- 
scribed for  each  sale,  and  in  decisions  there- 
under we  find  some  confusion  and  contradic- 
tion. It  would  seem,  however,  that  the  later 
decisions  and  best-reasoned  cases  support  the 
doctrine  that  tbe  insertion  of  the  name  of 
the  vendee,  or  tome  other  facta  tufflcient  for 
adequate  identifioation  of  the  offense  charg- 
ed, it  ettenttal.  Fletcher  v.  State,  supra. 
Moreover,  In  our  Judgment,  the  rule  should 
be  80  determined  on  principle. 

In  criminal  cases  tbe  accused  has  the  con- 
stitutional right,  upon  demand,  to  l>e  inform- 
ed of  the  nature  and  cause  of  the  accusa- 
tion. Amendments  to  the  United  States  Con- 
stitution, art.  6;  Colorado  Constitution,  {  16, 
art  2.  Now,  tbe  nature  of  a  thing  is  its  es- 
sential character;  that  is,  the  sum  of  quali- 
ties and  attributes  which  makes  tbe  thing 
what  it  is  as  distinct  from  others.  A  general 
allegation  that  the  accused  sold  intoxicating 
liquor  in  a  certain  city  in  contravention  of 
law  certainly  discloses  none  of  the  essential 
Ingredients  or  attributes  of  the  act  to  distin- 
guish it  from  any  other  act  of  like  character. 
The  aforesaid  constitutional  provisions  are 
substantially  a  redeclaration  and  affirmation 
of  the  ancient  rule  of  the  common  law  that 
no  one  shall  be  held  to  answer  to  an  indict- 
ment or  information  unless  the  crime  with 
which  it  Is  intended  to  charge  him  is  set 
forth  with  precision  and  fullness,  to  the  end 
that  he  may  have  opportunity  to  make  his 
defense  and  avail  himself  of  his  conviction 
or  acquittal  in  a  subsequent  prosecution  for 
the  same  cause.  Moreover,  it  is  essential 
that  an  adequate  ldentifi9atioii  ^fthe  par- 
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tlcnlar  offense  diarged  be  Included  in  the 
pleading  to  enable  tbe  court  to  determine 
whetlier  tlie  facts  alleged  are  sufficient  in 
law  to  constitute  tbe  acts  inhibited  by  the 
statute.  We  are  unable  to  say  that  this  has 
been  done  when  the  indictnieot  or  informa- 
tion fails  to  set  forth  any  of  tbe  particulars 
essential  to  constitute  the  crime. 

So,  in  State  t.  Allen,  32  Iowa,  493,  it  is 
said: 

"If,  then,  any  one  of  the  material  facts  going 
to  make  up  the  offense  be  left  out  of  the  infor- 
matioD,  it  fails  to  charge  an  offense,  and  no 
judgment  can  be  rendered  thereon  upon  a  ver- 
dict of  guilty.  Tbat  the  sale  was  made  to  some 
'other  irarson'  is  as  material  aa  tbat  tbe  thing 
sold  was  intoxicating  liquor.  A  sale  of  intoxi- 
cating liquors  to  some  person  is  the  very  gist  of 
the  offense.  The  offense  can  only  be  defined  by 
charging  the  person  accused  with  selling  intox^ 
icating  liquor  to  another  person.  Tbe  person 
to  whom  the  liquor  has  been  sold  should  be  nam- 
ed, if  known,  and,  if  not  known,  that  fact  should 
be  stated.  This  is  necessary  to  enable  the  de- 
fendant, if  convicted  or  acquitted,  to  plead  such 
coDviction  or  acquittal  in  bar  of  any  subse- 
quent prosecution  for  the  same  offense.  The  in- 
formation in  this  case  is,  in  these  respects,  clear- 
ly and  fatally  defective." 

The  same  doctrine  is  recognized  and  ap- 
plied in  the  following  cases:  State  t.  Pischel, 
16  Neb.  608,  21  N.  W.  468;  MarUn  v.  State, 
30  Neb.  421,  46  N.  W.  618. 

State  T.  Rldgway,  73  Ohio  St  81,  76  N.  E. 
95,  4  Ann.  Cas.  94,  was  under  a  local  option 
statute  substantially  the  same  as  that  of  this 
state.  It  Is  pointed  out  in  tbe  opinion  that 
the  charge  was  not  for  keeping  a  place, 
structure,  etc.,  in  which  or  from  which  intox- 
icating liquors  were  unlawfully  sold,  but  that 
defendant  "unlawfully  sold  intoxicating  liq- 
uors within  tbe  corporate  limits  at  a  certain 
time  to  be  used  as  a  beverage,  without  alleg- 
ing the  name  of  the  purchaser."  And  it  was 
this  omission  that  constituted  tbe  sole  er- 
ror necessitating  a  reversal  of  the  convic- 
tion.   In  tbe  course  of  the  opinion  it  is  said: 

"In  tbe  case  before  us,  the  vote  of  the  ma- 
jority has  made  the  territory  within  the  corpo- 
rate limits  prohibition  territory,  within  which 
it  was  and  is  unlawful  to  sell  intoxicating  liq- 
uors to  be  used  as  a  beverage.  -  The  charge  is 
not  tbat  Kidgway  kept  a  place  where  intoxicat- 
ing liquors  were  being  sold  in  violation  of  law, 
but  that  he  sold  intoxicating  liquors  within  the 
corporate  limits  to  be  used  as  a  beverage,  with- 
out alleging  the  name  of  the  bnyer  or  facts  ex- 
cusing the  giving  of  such  name.  *  *  *  If 
Ridgway  made  such  a  sale,  he  had  a  buyer,  and 
if  bis  name  was  known  to  the  complaining  party, 
it  was  not  only  proper,  but  we  think  necessary 
to  allege  it." 

And  In  State  t.  Doyle,  U  R.  I.  674,  676,  In 
overruling  the  former  practice  of  omitting 
tbe  name  of  tbe  purchaser,  it  is  said: 

TThe  only  objection  made  to  the  complaint  is 
that  it  does  not  state  tbe  name  of  the  purchaser, 
nor  state  tbat  the  sale  was  to  some  person  to 
the  complainant  unknown.  The  question  then 
is  whether  such  an  averment  is  indispensable. 
Tbe  cases  cited  for  the  defendant  show  tbat,  in 
several  states  where  the  question  has  arisen,  it 
has  been  held  that  the  certainty  required  in 
criminal  pleading  makes  it  necessary  to  name 
the  purchaser,  unless  his  name  is  unknown,  in 
which  case  it  is  permissible  to  describe  him  as 
some  person  to  the  jurors  or  complainant  un- 


known. Commonwealth  t.  Thurlow,  24  Pick. 
[Mass.l  374;  Blodeet  v.  State,  3  Ind.  403:  Car 
pritz  V.  State,  1  Md.  669;  Dorman  v.  State. 
§4  Ala.  216;  State  v.  Fancett,  20  N.  C.  239; 
State  V.  Coz,  28  Mo.  475.  The  only  decision 
which  we  find  to  tbe  contrary  of  this  is  People 
V.  Adams,  17  Wend.  [N.  T.]  476,  decided  in  1837. 
Tbe  decisions  rest  on  the  indisputable  right  of 
the  accused  to  be  charged  specifically,  so  that  ■ 
be  may  know  beforehand  what  the  particular  of- 
fense is  of  which  be  is  accused,  and  be  able  to 
prepare  bis  defense,  and  so  also  that  be  may  not 
be  accused  of  one  offense  and  be  tried  for  an- 
other, and,  finally,  so  that  the  record  of  his  ac- 
quittal or  conviction  may  be  a  good  bar  in  case 
he  ia  again  indicted  or  complained  of  for  the 
same  offense.  It  is  evident  that  this  right  has 
not  been  duly  respected  in  the  complaint  before 
us.  Tbe  offense  charged  is  not  so  identified  as 
to  give  the  defendant  certain  information  of 
what  in  particular  she  was  accused,  nor  so  but 
tbat  she  may  have  been  tried  for  one  offense 
when  she  was  accused  of  another,  totally  dis- 
tinct from  it.  Her  right  'to  be  informed  of  the 
nature  and  cause  of  the  accusation'  is  a  consti- 
tutional as  well  as  a  commonhlaw  right,  and 
ought  to  be  carefully  guarded  and  maintained. 
It  is  true  that  even  naming  tbe  purchaser  is  not 
always  a  perfect  mode  of  identification,  but  it 
is  the  approved  mode,  and  it  is  perhaps  as  per- 
fect as  any  that  can  be  devised.  In  this  state 
the  practice  is  to  omit  the  name.  This  practice 
has  prevailed  for  more  than  a  generation.  We 
do  not  know  that  it  has  ever  been  questioned. 
If  it  baa,  it  has  doubtless  been  sustained.  We 
should  be  glad  if  we  could  sanction  it  for  pend- 
ing complaints,  but  we  are  declaring  the  law, 
not  simply  for  pending  complaints,  but  for  them 
and  all  others  after  them,  and  we  do  not  see 
bow,  upon  either  principle  or  precedent,  the 
practice  can  lie  upheld." 

[3]  Our  own  view  is  that,  where  a  statute 
gives  a  penalty  for  each  and  every  unlawful 
sale,  the  indictment  or  Information  should 
identify  the  particular  sale  by  naming  the 
purchaser,  if  knovni,  or  by  setting  forth  some 
other  facts,  so  it  may  t>e  known  what  partic- 
ular sale  is  charged.  In  order  that  the  accused 
may  be  safeguarded  against  a  second  prosecu- 
tion for  the  same  offense,  as  well  as  given  an 
opportunity  to  prepare  for  trial.  The  true 
doctrine,  we  think,  Is  tersely  expressed  in 
Alexander  v.  State,  29  T6x.  '495,  497,  quoting 
from  a  former  decision  of  the  same  court,  in 
the  following  language: 

"It  is  not  sufficient  to  aver  generally  tbat  tbe 
defendant  did  'vend  spirituous  liquors  in  a 
quantity  of  a  quart  and  over,'  without  stating 
at  whose  bouse  or  establishment,  or  to  whom, 
tbe  vending  took  place,  or  some  other  fact  tend- 
ing to  identify  the  transaction.  This  is  the 
true  principle  of  the  certainty  that  is  required. 
'The  transaction'  of  which  the  party  is  accused 
must  be  identified  with  reasonable  certainty. 
The  indictment,  in  a  case  like  the  present, 
should  name  the  person  to  whom  the  liquor  was 
sold,  or,  if  the  name  of  tbe  person  to  whom  the 
liquor  was  sold  was  unknown  to  tbe  grand 
jurors,  then  other  circumstances,  tending  to 
identify  the  transaction,  should  be  alleged,  so 
tbat  the  accused  may  know  what  be  will  be 
called  upon  to  answer,  and  so  that,  in  case 
of  conviction  or  acquittal,  he  may  be  able  to 
plead  the  judgment  in  bar  of  another  prosecu- 
tion for  the  same  offense." 

[4]  Without  questioning  tbe  power  of  tbe 
General  Assembly,  within  certain  limits,  to 
prescribe  the  technical  sufficiency  of  an  In- 
dictment or  information,  its  power  in  that 
regard  cannot  deprive  a  defendant  of  b' 
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right  to  demand  and  bare  famished  the  na- 
ture and  cause  of  the  accusation  against  him. 
This  right  Is  interwoToi  into  the  fundamental 
principles  of  the  common  law,  embodied  In 
Magna  Charta,  and  guaranteed  in  both  the 
state  and  federal  Constitutions.  It  is  only 
.  by  the  observance  of  these  fundamental  prin- 
ciples that  the  liberty  and  rights  of  the  citi- 
zen may  he  protected.  Unless  we  observe  the 
forms  of  law  Intended  for  the  protection  of 
each  and  every  person  accused  of  any  crime 
whatsoever,  we  wUl  soon  Imperil  the  liberty 
of  every  citizen.  In  United  States  v.  Sim- 
mons, 9d  U.  S.  360,  24  L.  Ed.  819,  Quoted  in 
United  States  v.  Hess,  supra,  the  indictment 
was  for  violating  certain  provisions  of  the 
Revised  Statutes  relating  to  distilled  spirits, 
and  one  of  the  questions  involved  was  wheth- 
er it  was  sufficient  to  charge  the  ofTmse  in 
the  words  of  the  statute.  The  court  answered 
the  question  in  the  negative,  saying  that: 

"Where  the  offense  is  purely  statutory,  hav- 
ing no  relation  to  the  common  law,  it  is,  as  a 
general  rule,  sufficient  in  the  indictment  to 
diarce  the  defendant  with  acts  coming  fully 
within  the  statutory  description,  in  the  sub- 
stkntial  words  of  the  statute,  without  any  fur- 
ther ezpansion  of  the  matter;"  but  "to  this 
general  rule  there  is  the  qualification,  funda- 
mental in  the  law  of  criminal  procedure,  that 
the  accused  must  be  apprised  by  the  indictment, 
with  reasonable  cerfSmty,  of  the  nature  of  the 
accusation  against  him,  to  the  end  that  he  may 
prepare  his  defense,  and  plead  the  Judgment 
as  a  bar  to  any  subsequent  prosecution  for  the 
same  offense.  An  indictment  not  so  framed  is 
defective,  although  it  may  follow  the  language 
of  the  statute." 

[5]  Bearing  In  mind  these  fundamental 
principles,  and  considering  the  statute  upon 
which  this  prosecution  is  hased,  the  action  of 
the  court  in  denying  the  defendant  sufficient 
of  the  information  he  sought  to  adequately 
identify  the  oftense,  cannot  be  upheld.  The 
Local  -Option  Act  (chapter  198,  Sess.  Laws 
1907,  p.  495  et  seq.)  provides  a  scheme  where- 
by any  town,  ward,  subdivision  thereof,  dis- 
trict, or  precinct  in  this  state  may  become 
anti-saloon  territory.  Section  10  makes  It 
unlawful  to  sell  intoxicating  liquors  In  any 
quantity  whatever  therein,  except  as  provid- 
ed in  the  act  Section  14  permits  a  regularly 
licensed  pharmacist  or  druggist  to  sell  audi 
liquors  for  exclusively  Icnown  medicinal  pur- 
poses In  good  faith,  upon  written  prescrip- 
tion of  a  duly  licensed  physician  in  active 
practice,  provided  that  snch  prescription  may 
be  used  but  once.  Section  IS  declares  that 
whoever  shall  by  himself  or  another,  either 
as  principal,  clerk,  or  servant,  directly  or  In- 
directly, sell,  barter,  or  exchange  any  intox- 
icating liquor  in  any  quantity  whatever,  con- 
trary to  the  provisions  of  the  act,  within  the 
limits  of  anti-saloon  territory,  shall  for  a 
first  offense  be  punished  in  a  designated  way, 
either  by  fine  or  imprisonment,  and  for  a  sec- 
ond ofTense,  or  any  subsequent  violations  of 
the  law,  a  different  and  more  onerous  pun- 
ishment is  prescribed. 

Here  is  a  statute  which  gives  a  punishment 
for  each  and  every  offense  and  authorizes 
repeated    prosecuttons    for    different   sales. 


Moreover,  for  each  subsequent  offense  a  dis- 
tinct, different,  and  Increased  punishment  is 
prescribed.  Clearly  a  complete  and  certain 
Identification  of  the  offense  charged  is  essen- 
tial to  protect  the  substantial  rights  of  the 
accused.  The  general  and  comprehensive 
language  of  the  charge  gave  the  defendant 
but  little  knowledge  of  the  particular  case 
against  him  which  the  prosecution  expected 
to  establish  by  proof;  and  in  preparing  his 
defense,  based  ui)on  such  charge  alone,  be 
had  nothing  but  conjecture  to  guide  him. 
Proof  of  any  sale,  either  in  person  or  by  an 
employe  or  servant,  in  any  part  of  Colorado 
Springs,  to  any  person,  of  intoxicating  liq- 
uor as  defined  in  the  act,  and  at  any  time 
within  the  statute  of  limitations,  would  have 
been  sufficient  under  the  general  charge  in 
the  information  to  constitute  the  offense  and 
hold  the  defendant  guilty.  Moreover,  the 
statute  by  expressly  authorizing  the  sale  of 
intoxicating  liquors  within  anti-saloon  terri- 
tory by  all  licensed  druggists,  provided  tbe 
purchaser.  In  good  faith,  first  procures  a  pre- 
scription therefor  from  a  registered  physi- 
cian, furnishes  an  additional  reason  why  it 
is  essential  to  particularly  Identify  the  al- 
leged crime  for  the  commission  of  which  tbe 
accused  is  to  answer  and  defend.  Tbe  de- 
fendant, in  the  Instant  case.  Is  a  licensed 
pharmacist  or  druggist,  and  by  tbe  produc-  . 
tion  of  a  prescription  from  a  doly  licensed 
physician,  as  required  by  the  act,  upon  whldi 
the  sale  was  made,  be  could  secure  immunity 
against  any  groundless  prosecution.  But 
how  could  he  know  what  prescription  to  pro- 
duce unless  furnished  with  the  name  of  the 
purchaser  of  the  liquor,  the  sale  of  which 
constitutes  the  alleged  offense?  Moreover, 
the  defendant,  as  well  as  the  person  buying 
the  liquor,  may  live  at  a  point  distant  from 
the  place  of  trial ;  so  may  the  physician  who 
wrote  and  signed  the  prescr^ttlon  upon 
which  the  liquor  was  sold.  Must  the  defend- 
ant, in  order  to  be  prepared  to  meet  any  par- 
ticular case  the  prosecution  may  attempt  to 
prove  under  the  general  charge,  bring  to  tbe 
place  of  trial  all  the  prescriptions  upon 
which  he  may  have  sold  liquor  within  the  18 
months  preceding  the  date  upon  which  the  In- 
formation was  filed?  Must  he  for  like  pur- 
pose subpoena  all  the  physicians,  and  from 
whatsoever  place  they  may  be  found,  on 
whose  prescriptions  he  has  sold  liquor  dur- 
ing such  period,  as  well  as  tbe  purchasers  of 
such  liquor,  to  tbe  end  that  be  may  establish 
the  bona  fides  of  tbe  transaction?  Again, 
must  be  subpoena,  and  have  present  at  the 
trial,  every  clerk  and  servant  in  his  employ, 
to  the  end  that  he  may  be  prepared  to  meet 
the  case  of  a  sale  made  by  some  clerk.  If  the 
prosecution  seeks  to  establish  a  case  of  that 
character?  As  said  in  State  v.  Bldgway, 
supra: 

"There  is  another  observation  worthy  of  note 
in  this  case.  It  is  said  that  Ridgwa;  is  a 
druggist,  and  was  a  druggist  when  he  committed 
the  offense.  If  he  was  a  regular  druggist  and 
sold  intoxicating  liquors,  he  is  protected,  if  he 
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<oinpUed  with  tfa«  rule  pnaerlbed  in  section 
4364— 20e  [Bev.  St.  1908],  and  made  the  sale 
excIoalTely^  for  known  medicinal,  pharmaceuti- 
cal, scientific,  mechanical,  or  sacramental  pur- 
poses. If  the  sale  was  made  for  medicinal  pur- 
poses, in  Kood  faith,  upon  the  written  presmp- 
tion  issued,  siKned,  and  dated  in  good  faith  by 
a  reputable  physician  in  active  practice,  and 
used  but  once,  the  sale  was  not  unlawful.  If 
Bidgway  was  a  drugeist,  as  seems  to  be  con- 
ceded, there  is  addiaonal  force  in  the  claim 
that  the  name  of  the  buyer  should  appear  in 
the  charge  against  him.  A.  druggist  is  suppos- 
ed, if  not  required,  to  file  and  preserve  pre- 
scriptions which  he  has  filled.  When  he  is 
confronted  with  a  charge  of  imlawfully  selling 
intoxicating  liquors,  to  one  named  in  the  charge, 
be  is  able  to  speedily  ascertain  whether  he 
made  the  sale  on  the  requisite  prescription.  If 
the  name  of  the  buyer  is  not  alleged,  the  making 
of  his  defense  is  more  difficult  This  reason 
•eems  to  be  a  very  plain  and  reasonable  one. 
It  has  jreceived  the  sanction  of  two  Missouri 
cases.  In  State  t.  Cassity,  49  Mo.  App.  800,  on 
page  801.  the  court  says :  'The  indictment  does 
not  in  either  count  state  the  name  of  the  per- 
son to  whom  the  liquor  was  sold.  We  held  in 
State  ▼.  Martin,  44  Mo.  App.  45,  that  an  infor^ 
madon  against  a  drwrgist  under  section  4621 
-of  th«  statutes,  which  fails  to  state  the  name  of 
the  person  to  whom  the  liquor  was  sold  by  him, 
is  subject  to  be  quashed  on  the  defendant's  mo- 
tion. We  held  this  on  the  ground  that  in  the 
-case  of  a  sale  the  druggist  must  rest  bis  de- 
fense, if  he  has  any,  upon  a  prescription  or 
prescriptions  issued  by  a  regularly  registered 
physician  of  the  state,  and  if  the  purchaser  of 
the  liqnor  is  not  named  in  the  indictment^  that 
defense  becomes  practically  unavailable  to  him. 
That  view  was  approved  by  the  Supreme  Court, 
to  which  we  certihed  the  case  for  its  final  de- 
termination. •  •  • '  The  Supreme  Court  of 
Missouri  reviewed  the  case  of  State  v.  Martin, 
supra,  in  108  Mo.  117  [18  S.  W.  1006],  and 
bdd  (be  same  doctrine.  For  a  clear  and  vigor- 
ous statement  of  the  reasons  for  the  rule,  we 
refer  to  the  opinion  «f  that  court  by  Thomas, 
J.,  on  pagM  119, 120  [of  108  Mo.,  on  page  1006, 
«f  18  S.  W.].  They  can  be  adopted  here  as  en- 
tirely appropriate.  A  brief  quotation  here  is 
sufficient:  "The  statute  contemplates  that  in- 
toxicating liquors  may  be  prescribed  by  physi- 
-cians  and  used  for  medicinal  purposes..  Hence 
the  law  authorizes  their  sale  by  all  licensed 
'druggists,  provided  the  purchaser  shall  first  pro- 
cure a  prescription  therefor  from  a  registered 
physician.  When  a  druggist  is  indicted  for  a 
violation  of  this  statute,  he  must  rest  his  de- 
fense, if  he  has  any,  upon  a  prescription  or  pre- 
scriptions issued  by  a  regular  registered  physi- 
cian of  the  state.  If  the  j>urehaser  of  the  liquor 
is  not  named  in  the  indictment,  how  can  such 
a  defense  be  made  available  to  the  accused? 
Until  the  defendant  is  thus  advised,  how  can 
he  make  his  plea?  How  can  he  prepare  for 
(rial?  tinder  what  circumstances  can  lie  safe- 
ly announce  himself  ready  for  trial?  With  no 
knowledge  of  the  evidence  upon  which  the  state 
relies  for  a  conviction,  must  he  take  with  him 
to  the  trial  all  prescriptions  filed  during  the 
year  next  preceding  the  indictment?  And  must 
he  also  prepare  himself  with  the  necessary  proof 
that  each  prescription  was  signed  by  a  regis- 
tered physician?  He  may  have  prescriptions 
given  by  physicians  in  different  and  distant 
parts  of  the  state.' " 

A  proflecution  tinder  this  statute  differs 
materially  in  every  substantial  respect  from 
one  where  the  offense  proscribed  is  selliuK 
wltbont  a  license.  Under  the  former,  no  li- 
-cense  can  be  issued  in  order  to 'legalize  the 
«ale.  Under  the  latter,  if  the  proper  author- 
ity granted  a  license  for  the  sale,  such  li- 


cense would  b«  a  complete  defense  wltbont 
regard  to  the  name  of  the  purchaser.  The 
gravamen  of  the  offense  thereunder  Is  selling 
without  a  license,  and  the  name  of  the  person 
to  whom  sales  were  made,  or  other  identify- 
ing facts  of  the  transaction,  would  not  be 
so  essential,  as  it  wonld  be  of  no  particular 
benefit  to  the  accused  in  preparing  his  de- 
fense. The  one  instroment  of  authority — 
the  license  Itself,  which  legalizes  all  sales — 
may  be  readily  produced  by  the  defendant 
without  dUDculty.  Not  so  under  the  statute 
here  Involved.  Thereunder  it  is  practically 
Impossible,  as  hereinbefore  shown,  for  the  de- 
fendant to  intelligently  make  any  defense, 
unless  he  la  furnished  with  some  of  the  sub- 
stantial facts  sufficient  to  Identify  the  trans- 
action. 

[8, 7]  The  only  other  question  we  deem 
necessary  to  notice  is  the  claim  of  the  un- 
constitutionality of  that  portion  of  the  local 
option  statute  making  a  defendant  criminally 
liable  for  unlawful  sales  made  by  agents, 
clerks,  or  servants  in  his  employ.  We  think 
the  objection  is  untenable.  A  serious  ques- 
tion in  a  particular  case  may  arise  as  to 
whether  the  evidence  Is  sufficient  to  warrant 
a  finding  of  express  or  implied  aatborlty 
from  the  defendant,  or  of  his  knowledge  or 
consent  to  the  sale.  See  "Case  Note. — Crim- 
inal ResponsibiUty  for  Sale  of  Intoxicating 
Liquor  by  Partner,  Servant  or  Agent,"  ac- 
companying State  T.  Ollmore,  as  reported  in 
16  L.  R.  A.  (N.  S.)  786.  This  matter,  bow- 
ever,  may  and  should  be  submitted  to  the 
jury,  and  controlled  in  each  particular  case 
under  proper  instructions. 

As  the  court  erred  to  the  prejudice  of  de- 
fendant, the  judgment  is  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 

BAILET,  J.,  not  participating.  OAB- 
BBRT,  O.  J.,  and  SCOTT,  J.,  dissent 
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1.  Counties  «=3l53^  —  Loariko  Cbkdix  — 

CONSTITUTIOWAI.  PBOVIBIONS.  ' 

Laws  1905,  p.  338,  f  46,  providhig  that  the 
county  in  which  any  loan  is  made  from  the  per- 
manent school  fund  shall  be  responsible  for  any 
loss  incurred  on  such  loan,  and  that  the  county 
commissioners  shall  levy  a  tax  to  reimburse  the 
Btate  treasurer  for  such  loss,  violates  Const, 
art.  11,  S  1,  providing  that  neither  the  state  nor 
any  county,  etc.,  shall  lend  or  pledge  its  credit 
or  faith  to,  or  in  aid  of,  any  person,  compa- 
ny, or  corporation,  or  become  responsible  for  any 
debt,  contract,  or  liability  of  any  person,  compa- 
ny, or  corporation,  notwithstanding  article  9,  } 
3,  providing  that  the  public  school  fund  shall  be 
securely  and  profitably  invested  as  directed  by 
law,  and  that  the  state  shall  supply  all  losses 
thereof  that  may  in  any  manner  occur,  as  this 
imposes  a  contingent  liability,  while  article  11,  { 
1,  prohibits  the  assumption  of  liability  by  a 
voluntary  act,   and  moreover,  even  though,  in 
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view  of  article  9,  |  3,  such  losses  are  not  such 
liabilities  or  debts  as  are  intended  by  article  11, 
{  1,  the  duty  of  suppljing  such  losses  is  placed 
on  the  state,  and  it  cannot  shift  its  liability  to 
the  counties,. 

[E!d.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  {{  221,  222;    Dec.  Dig.  *=»15.3%.] 

2.  CoNSTiTUTioNAi,  Law  <&=>45— Detebmina- 
TION  OF  Validity— Judicial  Duty. 

Where  a  statute  is  clearly  and  palpably  in 
conflict  with  the  Constitution,  it  is  the  duty  of 
the  court  to  declare  it  void. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  42;    Dec.  Dig.  <8=»45.]    ' 

8.  Statutes  «=»64— Partial  Invaliditt— Ef- 

The  invalidity  of  Laws  1905,  p.  338,  |  46, 
imposing  on  counties  liability  for  losses  in  con- 
nection with  loans  from  the  school  fund,  renders 
invalid  all  the  provisions  of  that  act  relative  to 
loaning  the  school  fund.i,  as  the  principal  pur- 
pose of  that  section  was  to  afford  additional  se- 
curity for  loans  by  requiring  the  county  comrais- 
aioners  to  be  more  careful  in  appraising  property 
offered  as  security,  and  in  view  of  Const,  art.  9, 
{  3,  requiring  the  school  fund  to  be  securely  and 

Erofitably  invested,  it  cannot  be  said  that  the 
legislature  would  have  provided  for  such  loans 
without  the  provisions  of  that  section. 

[Ed.  Note.— For  other  cases,  se«  Statutes, 
Cent.  Dig.  }|  58-66,  196;   Dec.  Dig.  <3s>64.] 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  John  A.  Perry, 
Judge. 

Mandamus  by  the  People,  oo  relation  of 
Fred  Farrar,  Attorney  General  of  the  State 
of  Colorado,  against  M.  A.  Leddy,  State 
Treasurer  of  the  State  of  Colorado.  To  re- 
view a  Judgment  granting  the  writ,  defend- 
ant brings  error.    Reversed,  with  directions. 

Edwin  H.  Park  and  Thos.  H.  Gibson,  both 
of  Denver,  for  plaintiff  in  error.  Fred  Far- 
rar, Atty.  Gen.,  and  Clarence  M.  Hawkins, 
Asst.  Atty.  Gen.,  for  defendant  in  error. 


TELLER,  J.  The  district  court,  at  the 
suit  of  the  Attorney  General,  by  writ  of 
mandamus  directed  the  plaintiff  in  error,  as 
treasurer  of  the  state  of  Colorado,  to  appor- 
tion the  public  school  fund  in  accordance 
with  the  provisions  of  sections  37  to  50  of 
chapter  134  of  the  Laws  of  1905,  being  sec- 
tions 5198  to  5211  of  the  Revised  Statutes 
1908,  which  prescribe  a  method  for  loaning 
said  fond.  The  state  treasurer  seeks  to 
have  reversed  the  Judgment  ordering  the  writ 
to  issue,  alleging  that  the  law,  so  far  as  it 
provides  for  such  loaning  of  funds,  is  uncon- 
stitutionaL 

[1]  The  principal  constitutional  objection 
urged,  and  the  only  one  we  deem  it  neces- 
sary to  consider,  is:  That  section  46  of  the 
act  makes  the  several  counties  liable  for 
losses  incurred  from  loans  made  in  the  coun- 
ty. In  violation  of  section  1  of  article  11, 
which  prohibits  the  state,  or  any  county  or 
municipality  thereof,  from  lending  its  credit 
to  any  private  person,  or  becoming  responsi- 
ble for  any  debt,  contract,  or  liability  of  any 


person  or  corporation.  This  section  provides 
that  the  county  in  which  any  loan  is  made 
from  the  permanent  school  fund  shall  be  re- 
sponsible for  any  loss  which  may  be  Incur- 
red on  such  loan,  and  requires  the  county 
commissioners  to  levy  a  tax  for  the  reim- 
bursement of  the  state  treasurer  for  such 
loss. 

Section  1  of  article  11  of  the  Constitution 
provides  that: 

"Neither  the  state  nor  any  county,  city,  town, 
township  or  school  district  shall  lend  or  pledge 
the  credit  or  faith  thereof,  directly  or  indirectly, 
in  any  manner  to  or  in  aid  of  any  person,  com- 
pany or  corporation,  public  or  private,  for  any 
amount  or  for  any  purpose  wliatever,  or  become 
responsible  for  any  debt,  contract  or  liability  of 
any  person,  company  or  corporation,  public  or 
private,  in  or  out  of  the  state." 

The  validity  of  section  46  must  be  deter- 
mined by  ascertaining  whether  or  not  it 
makes  the  counties,  in  which  losses  on  loans 
occur,  r^ponslble  for  a  "debt,  contract  or 
liability,  of  any  person,  company,  or  cor- 
poration," in  the  sense  in  which  those  words 
are  used  in  the  section  of  the  Constitution 
which  is  under  consideration. 

The  Attorney  General  contends  that,  if  the 
statute  be  held  to  be  in  conflict  with  that 
section  of  the  Constitution,  then  section  3  of 
article  9  Is  also  in  conflict  with  it  This  last- 
named  section  provides  for  the  loaning  of  the 
school  fund  and  that  "the  state  shall  supply 
all  losses  thereof  that  may  in  any  manner 
occur."  He  insists  that  since  the  state,  as 
well  as  counties,  is  within  the  prohibition 
in  section  1  of  article  11,  it  cannot  supply 
the  losses,  as  required* by  section  3  of  ar- 
ticle 9,  without  violating  the  tirst-named  sec- 
tion. From  this  apparent  conflict  he  con- 
cludes that  the  prohibition  does  not  cover 
such  losses  as  are  contemplated  by  section 
46.  While  this  argument  is  at  first  glance 
very  plausible,  full  consideration  of  the  sec- 
tions involved  will  show  that  it  Is  not  well 
founded. 

The  Constitution  by  the  one  section  re- 
quires the  state  to  supply  all  losses  to  the 
school  fund,  and  that  liability  rested  upon 
the  state  at  the  moment  It  came  into  being. 

The  other  section  under  consideration  pro- 
hibits the  state,  and  the  municipalities  there- 
of, from  becoming  responsible  for  such  debts 
and  lieibllities  as  are  mentioned  therein.  One 
section  imposes  a  contingent  liability;  the 
other  prohibits  the  assumption  of  liability  by 
a  voluntary  act  If  neither  state  nor  county 
can  become  responsible  for  the  debts  of  any 
person  or  corporation,  it  follows  that  the 
state  cannot  by  statute  make  a  county  liable, 
either  absolutely  or  contingently,  for  such 
debt,  or  any  part  thereof. 

Section  40  of  this  act  makes  tbe  county  in 
which  a  loan  is  made,  and  on  which  a  loss 
occurs,  responsible  for  such  loss,  and  requires 
the  county  to  make  good  the  loss  to  the  state 
treasurer.  The  effect  of  this  is  to  make  each 
county    contingently    liable   on    every    loan 
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made  on  aecnrlty  which  is  sltnated  therein. 
The  pittmate  result  is  the  same  as  it  would 
be  if  the  county  were  required  to  enter  into  a 
written  guaranty  of  every  evidence  of  in- 
debtedness taken  by  the  land  board  for  loans 
made  In  tliat  county.  The  county  must  pay 
if  the  principal  debtor  does  not;  and  that  is 
the  obligation  of  a  guarantor.  The  South 
Dakota  cases  dted  in  support  of  the  validity 
of  this  section  are  not  in  point,  since  the 
Constitution  of  that  state  contains  provi- 
sions wUch  authorize  such  a  statute.       , 

[2]  The  section  is  "clearly  and  palpably" 
in  conflict  with  section  1  of  article  11  of  the 
Constitution;  and,  that  being  so,  it  Is  the 
duty  of  this  court  to  declare  it  void.  People 
V.  Cotomissioners,  12  Colo.  89,  19  Pac.  892; 
People  V.  Rucker,  5  Colo.  465.  It  may  be 
further  noted  that  the  duty  to  "supply  the 
losses"  from  this  fund  is  placed  by  the  Con- 
stitution upon  the  state;  and  even  if  it  were 
true^  as  contended,  that  the  losses  to  be 
made  good  are  not  such  liabilities  or  debts 
as  are  intended  in  section  1  of  article  11, 
nevertheless  section  46  would  be  void  for 
want  of  power  in  the  state  to  shift  its  lia- 
bility to  the  connties»  as  is  attempted  to  be 
done  in  that  section. 

[3]  It  is  urged  that  the  fact  that  one  sec- 
tion of  a  law  is  void  does  not  necessarily 
make  the  entire  statute  Invalid;  and  that 
such  parts  of  the  statute  as  may,  independ- 
ent of  the  invalid  section,  accomplish  the 
purpose  evidently  intended  by  the  law,  are 
valid  and  should  stand.  Hence  It  is  contend- 
ed tliat,  though  section  46  be  invalid,  the 
other  sections  which  constitute  a  system  of 
loaning  school  funds  may  be  effectually  car- 
ried out  without  it,  and  are  therefore  valid. 
Tills  is  true  only  in  case  that  section  be 
found  to  constitute  so  unimportant  a  part  of 
the  loaning  system  devised  by  the  Legisla- 
ture that  it  is  plain  that  the  Legislature 
vould  have  passed  the  act  without  it  How- 
ard V.  lUlnois  C.  R.  Co.,  207  U.  S.  463,  28 
Sup.  Ct.  141,  52  L.  Ed.  297. 

The  Constitntlon  requires  the  permanent 
fund  to  be  "securely  and  profitably  invested," 
bnt  without  that  mandate  it  would  be  the 
manifest  duty  of  the  Legislature  to  recognize 
the  truth  of  the  assertion,  made  by  this  court, 
that  "the  security  of  the  investment  Is  of  the 
first  and  highest  importance"  (In  re  School 
Fund,  18  Colo.  195,  32  Paa  273),  and  legislate 
accordingly. 

The  principal  purpose  which  section  46 
serves  is  to  afford  additional  security  for  the 
loans,  and  security,  too,  of  a  high  quality. 
When  such  security  has  been  required  as  a 
prerequisite  to  the  loan,  how  can  it  be  said, 
in  view  of  the  provisions  of  the  Constitution 
as  above  construed  by  this  court,  that  the 
Legislature  would  have  authorized  the  loans 
without  it?  This  requirement  of  the  counties 
will  evidently  serve  another  purpose,  in  that 
It  will  tend  to  make  the  county  commission- 


ers more  careful  in  appraising  property  of- 
fered as  security. 

The  section  forming,  thus,  so  important  a 
part  of  the  loaning  system,  it  is  not  plain 
that  the  system  would  have  been  created 
without  it  Hence  so  much  of  the  law  as 
forms  a  loaning  system  must  be  held  invalid. 
There  was  then  no  duty  on  ttte  part  of  the 
treasurer  to  take  the  action  commanded,  and 
the  writ  was  erroneously  issued. 

The  Judgment  is  reversed,  with  directions 
to  dismiss. 

(68  OolO.  S76) 

DENVER  HORSE  IMPORTING  CO.  T. 
SCHAFBR  et  aL    (No.  7553.) 

(Supreme  Court  of  Colorado.    Jan.  4,  1915. 

On  Petition  for  RehearioK, 

April  6,  1915.) 

1.  Fbaud   $=932— Saucs  €=»425— Mxboeb  or 
Pbiob  Nkootiationb. 

Where  neeotiatioiis  for  the  sale  of  a  hoiae 
were  merged  m  the  final  contract  stipulating 
for  a  warranty,  the  buyers  could  not  recover 
for  the  seller's  false  representations  involved 
in  the  prior  negotiations,  but  could  only  rely 
on  breach  of  warranty. 

[EM.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  (28:  Dec  Dig.  ^s32;  Sales,  Cent  Dig. 
§{  1207,  1208;   Dec  Dig.  «=>425.] 

2.  Saixs  ®=»434  —  Rbeach   or  Wabbantt  — 
Actions— Complaint. 

A  buyer,  to  recover  for  breach  of  warranty, 
must  plead  the  contract  of  warranty,  and  a 
substantial  compliance  on  his  part  with  his  obli- 
gations, or  allege  facts  of  waiver  of  or  excuse 
for  noncompliance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Diig.  U  1234-1238;   Dec.  Dig.  «=>434.] 

8.  Saxss  ®=>442  —  Bbjeaoh  or  Wabbantt  — 

Measube  of  Dauaoeb. 

The  measure  of  dama«es  for  a  seller's 
breach  of  warranty  is  the  difference  between  the 
value  the  chattel  sold  would  have  had  in  the 
market  at  time  of  sale  and  delivery,  if  corre- 
sponding with  the  warranty,  and  its  actual  val- 
ue with  the  defects,  and  special  damages  result- 
ing as  a  natural  consequence  'of  the  breach. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  i!  1284-1301;    Dec  Dig.  <8=3442.] 

4.  Sales    <S=s>442— Bbkach    or    Wabbantt— 
Actions— Evidence. 

Where  a  buyer  of  a  horse  sold  for  a  special 

gorpose  under  a  warranty  elected  to  keep  the 
orse,  the  seller  could  recover  the  value  for  pur- 
poses other  than  that  for  which  it  was  sold. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §!  1284-1301;   Dec.  Dig.  «=>442.] 

5.  Sales  «=»440  —  Bbeach  or  Wabbantt  — 
Actions— Evidence. 

A  buyer,  suing  for  breach  of  warranty,  may 
prove  the  value  of  the  chattel  at  the  time  of 
sale  if  as  warranted,  thongh  exceeding  the  con- 
tract price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  §  1261-1276 ;   Dec.  Dig.  «=>440.] 

6.  Sales  ®=»441— Bbkach  or  Wabbantt— Ac- 
tions—Evidence. 

The  contract  price  is  sufficient  evidence  of 
value  of  the  chattel  sold  at  the  time  of  sale, 
on  which  to  base  a  recovery  for  breach  of  war- 
ranty, in  the  absence  of  any  other  testimony. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  1277-1283 ;    Dec.  Dig.  «=441.] 
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7.  Saub    «=>42&— Contbactb— Rehedies    oi* 
Pabtibb— "Ob." 

A  contract  of  sale  of  a  horse,  which  stipu- 
lates that  the  seller  ^arantees  the  horse,  or 
he  will  replace  the  horse  with  another  one  of 
equal  value,  does  not  bind  the  buyer  to  take  an- 
other horse  on  the  seller's  breach  of  warranty ; 
buC  he  may  retain  the  horse  delivered  and  sue 
for  breach  of  warranty,  for  the  word  "or"  is  a 
co-ordinating  particle  that  mark*  an  alterna- 
tive. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  1209;   Dec.  Dig.  «s>426. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Or.] 

8.  Sales  €=>277— Oontbactb— Wabbantt. 

A  contract  of  sale  of  a  horse,  which  stipu- 
lates that  the  seller  guarantees  it  to  be  an  im- 
ported registered  stallion,  and  that  with  proper 
feeding  and  handling  and  exercise  and  care  he 
will  prove  to  be  a  reasonably  satisfactory  foal- 

f;etter,  stipulates  for  a  present  warranty,  and 
mplies  a  present  fitness. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  11  780,  782,  795,  796;   Dec.  Dig.  «=»277.] 

9.  Vbrue  4=»7— Chanob  or  VBinix— Statu- 

TOBT  PBOVISIONS. 

Under  Code,  f  27,  providing  that  actions  on 
contract  may  be  tried  in  the  county  where  the 
same  is  to  be  performed,  and  that  actions  for 
tort  may  he  tried  in  the  ooonty  where  commit- 
ted, an  acdon  for  breach  of  warranty  of  a  con- 
tract is  properly  brought  in  the  county  where 
the  contract  is  to  be  performed,  and  defendant, 
residing  elsewhere,  is  not  entitled  to  a  change 
of  venue  as  a  matter  of  right 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  Xi  13-16;   Dec.  Dig.  «=>7.] 

10.  Sales  €=>442  —  Bbeach  of  Wabbantt  — 
Damages. 

In  an  action  for  breach  of  warranty  in  the 
sale  «f  a  stallion,  loss  of  profits  is  not  recovera- 
ble, because  too  speculative  and  remote. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  H  1284-1301;   Dec  Dig.  «=>442.] 

11.  Sales  $=>442  —  Bbeaoh  or  Wabbartt— 
Special  Damages. 

A  buyer,  suing  for  the  seller's  breach  of 
warranty  of  a  horse,  may  recover  as  special 
damages  the  expenses  incurred  in  keeping  the 
horse  for  the  purpose  for  which  it  was  being 
kept,  up  to  the  time  that  a  breach  of  warranty 
became  known,  provided  the  items  and  amount 
of  damaees  are  pleaded  and  proved  with  reason- 
able particularity. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  Si  1284-1801 ;   Dec.  Dig.  «=»442.] 

12.  Sales  <S=»442  —  Wabkantt  —  Damages — 
Intbibest. 

In  the  absence  of  contract  interest  is  only 
recoverable  as  provided  by  statute,  which  does 
not  authorize  interest  on  damages  awarded  for 
breach  of  warranty  in  the  sale  of  an  article; 
and  it  is  error  for  the  Jury  to  find  interest  on 
the  amount  of  damages  allowed,  in  the  absence 
of  any  provision  therefor  in  the  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  1284-1301 ;   Dec.  Dig.  <S=»442.] 

13.  Sales  $=3430  —  Wabbaktt  —  Defenses 
— Fbaud  of  Codkfbhdant. 

Where  all  the  buyers  joined  In  an  action 
for  breach  of  the  seller's  warranty,  the  seller 
could  not  defeat  a  recovery  because  of  an^  fraud 
on  the  part  of  some  of  the  buyers,  inducing  the 
other  buyers  to  enter  into  the  contract  of  pur- 
chase. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  81  1230,  1231;   Dec.  Dig.  <S=>430.] 


On  Petition  for  RebearloK. 

14.  Pleading  «=9380— Issues— Byidencb. 

A  case  must  be  tried  on  a  complaint  stat- 
ing a  cause  of  action  by  testimony  establishing 
the  issues,  which  plaintiff  must  prove  to  make 
out  the  case  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  1287,  1239-1252;   Dec.  Dig.  «=> 

15.  Tbial  «s»330— Jttdoment  on  Gbiterai. 
Vebdict— Sepabate  Causes  or  Action. 

Where  a  case  was  submitted  to  the  jury  on 
the  two  causes  of  action  alleged  in  the  com- 
plaint, while  there  could  be  a  recovery  under 
one  cause  of  action  alone,  a  judgment  rendered 
on  a  general  verdict  for  pbuntuC  must  be  set 
aside. 

[Ed.  Note.— For  other  cases,  see  T'rial,  Cent 
Dig.  SI  777-781% ;   Dec  Dig.  «=>330.] 

En  Banc  Error  to  District  Court,  Lincoln 
County;  W.  S.  Morris,  Judge. 

Action  by  Oeorge  Schafer  and  others 
against  the  Denver  Horse  Importing  Com- 
pany. There  was  a  Jadgment  for  plaintiffs, 
and  defendant  brings  error.  Berersed,  with 
instructions. 

R.  Burge  Toney  and  O'Donnell,  Graham  Se. 
O'Donnell,  all  of  Denver,  for  plaintiff  In  er- 
ror. Henry  Trowbridge,  of  DenTer,  for  de- 
fendants in  error. 


SCOTT,  J.  The  plaintiff  In  error,  defend- 
ant below,  on  the  12th  day  of  April,  1909, 
sold  to  the  defendants  In  error,  plaintiffs  be- 
low, a  stallion  for  breeding  purposes,  at  the- 
price  of  $4,000,  under  and  according  to  the 
terms  of  a  written  agreement  of  that  date 
duly  executed.  This  agreement  is  entitled 
"Bill  of  Sale  and  Agreement,"  and,  omitting 
formal  parts.  Is  as  follows: 

"Know  all  men  by  these  presents,  that  the 
Denver  Horse  Importing  Company,  of  Denver, 
Colorado,  for  and  in  consideration  of  the  sum  of 
four  thousand  dollars,  have  this  day  sold  the 
registered  Percheron  draft  stallion  named 
'Gosse,'  17686  (69735),  weight  1,865  lbs.,  to  the 
undersigned  purchasers,  who  have  examined  said 
horse  and  received  him  in  good  condition  and 
made  payment  for  him  as  follows:  No  cash, 
and  notes  of  even  date  herewith:  One  for  Sl,- 
334.00,  payable  on  or  before  November  1,  1909 ; 
one  for  $1,333.00,  payable  on  or  before  Novem- 
ber 1,  1910 ;  one  for  $1,333.00,  payable  on  or 
before  November  1,  1911. 
"The  said  the  Denver  Horse  Importing  Com- 

Sany  assumes  no  responsibility  on  account  of 
isease  or  accident  to  said  horse  after  delivery, 
but  guarantee  him  to  be  an  imported  registered 
Percheron  stallion,  and  that  with  proper  feed- 
ing, handling,  exercise,  and  care  he  will  prove 
to  be  a  reasonably  sure  foal-getter,  if  properly 
bred  to  healthy  producing  mares,  returned  for 
trial  at  proper  periods,  or  it  will  replace  said 
horse  with  another  one  of  equal  value,  provided 
said  horse  sold  is  returned  to  said  company  at 
its  nearest  stable  in  as  healthy,  sound,  and 
good  condition  as  he  is  at  present  together  with, 
all  pedigrees  and  certificates  of  registry. 

"In  consideration  of  the  delivery  of  said  horse, 
it  is  understood  and  agreed  that  this  guaranty 
is  binding  on  the  said  the  Denver  Horse  Im- 
porting Company  only  on  the  express  condition 
that  the  purchasers  of  said  stallion  strictly 
comply  with  all  their  obligations,  and  the  tenor- 
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ind  effect  of  their  said  promissory  notes,  and 
that,  between  the  fiist  and  tenth  day  of  each 
month,  during  the  entire  breeding  seasons  each 
year,  while  the  horse  is  being  tested,  they  fur- 
nish the  Denver  Horse  Importing  Company,  at 
DenTer,  with  the  written  name  and  description 
of  each  mare  bred,  the  date  she  was  bred,  and 
the  name  and  address  of  the  owner  of  same; 
time  being  made  the  emence  of  this  agreement. 
"It  is  agreed  that  this  is  the  sole  contract  be- 
tween the  parties  hereto,  and  is  not  subject  to 
change  or  alteration,  either  written  or  verbal, 
by  any  representatiyo  or  agent,  and  is  not 
transferable." 

The  complaint  alleges  two  cauaes  of  ac- 
tion. The  first  of  these  is  based  upon  allega- 
tions of  fraud  and  deceit  upon  the  part  of 
the  defendant,  in  representing  to  the  plain- 
tiffs, purchasers,  that  the  stallion  was  a  sure 
foal-getter,  when  tn  fact  he  was  not,  with  the 
nsoal  allegations  In  such  case  as  to  the 
knowledge  upon  the  part  of  the  defendants, 
want  of  knowledge  upon  the  part  of  plain- 
tiffs, and  their  reliance  upon  the  allegations 
made  by  the  representatives  of  the  defend- 
ant In  that  re8i)ect.  The  second  cause  of  ac- 
tion was  upon  the  said  written  contract  of 
■ale.  The  prayer  in  both  Instances  was  for 
damages,  and  not  for  rescission  of  the  con- 
tract The  case  was  tried  to  a  Jury,  and  ver- 
dict and  Judgment  rendered  In  favor  of  the 
plaintiffs  below,  In  the  sum  of  $4,400.  Time- 
ly objection  was  made  that  neither  the  first 
nor  second  counts  state  a  cause  of  action 
which  in  law  entitles  the  plaintiffs  to  recover. 

It  appears  that  prior  to  the  actual  sale 
the  stallion  was  exhibited  through  the  com- 
monity  where  the  defendants  in  error  reside, 
and,  as  consent  was  obtained  from  each  of 
them,  his  signature  was  secured  to  a  written 
agreement  to  purchase  the  animal  upon  the 
terms  as  recited  In  the  agreement  above  stat- 
ed, and  as  finally  consummated,  each  of  the 
porchasers  agreeing  to  take  one  share  at  the 
value  of  $400,  provided  10  signatures  could 
be  so  obtained,  thus  making  the  purchase 
price  of  the  stallion  $4,000.  Under  both  caus- 
es of  action,  items  of  damages  were  claimed 
as  follows:  (a)  $2,200,  for  loss  of  the  entire 
breeding  season  for  the  year  1900 ;  (b)  $560, 
expended  by  plaintiffs  for  keep  and  mainte- 
nance of  the  stallion ;  (c)  $1,184.90,  with  in- 
terest thereon  since  the  1st  day  of  Novem- 
ber, 1909,  paid  on  the  first  of  three  promis- 
sory notes,  set  fortli  in  the  contract ;  and  (d) 
the  sum  of  $2,900,  with  interest  thereon 
staice  the  12th  day  of  April,  1909,  for  the 
value  of  two  remaining  notes  outstanding. 

There  la  bat  little,  if  any,  confilct  in  the 
testimony  material  to  the  case.  The  three 
notes  were  sold  by  the  defendant  prior  to 
maturity  anA  to  an  Innocent  purchaser.  The 
first  of  these  notes,  less  credits  given  by  the 
defendant  there<m,  and  in  the  unpaid  sum 
of  $1,184,  had  been  paid  to  the  holder  by  the 
plaintiffs  below  prior  to  the  commencement 
of  this  action.  The  stallion  was  found  to  be 
barren  and  unfit  for  breeding  purposes. 

(1]  It  is  plain  that  the  plaintiffs  were  not 
entitled  to  recovery  under  the  first  caoae  of 
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action,  in  the  light  of  the  facts  thus  appear- 
ing, both  from  the  pleadings  and  from  the 
evidence;  and  this.  If  for  no  other  reason, 
than  that  all  agreements  and  negotiations 
appear  plainly  to  have  merged  in  the  final 
agreement  above  set  out,  and  that  for  such 
reason  whatever  rights  plaintiffs  below  may 
have  in  the  premises  must  be  based  upon 
breach  of  the  warranty  contained  in  such 
agreement  The  question  as  to  -whether  or 
not  the  plaintiffs  were  entitled  to  recover  un- 
der the  second  cause  of  action  as  pleaded  has 
been  one  of  more  serious  concern  for  the 
court.  Holding,  as  we  do,  that  the  plain- 
tiffs' right  of  recovery.  If  any,  must  be  bas- 
ed upon  the  written  agreement  and  contract 
of  warranty,  and  it  appearing  likewise  that 
this  action  must  be  held  to  be  one  not  in  re- 
scission of  contract,  but  for  breach  of  war- 
ranty, the  suit  is  one  in  damages  alone,  for 
breach  of  the  written  agreement 

[2]  It  is  elementary  that  in  a  suit  ftor  dam- 
ages for  a  breach  of  warranty,  before  the 
plaintiff  may  recover,  he  must  not  only  plead 
the  contract  of  warranty,  together  with  the 
breach  thereof,  but  in  addition  thereto  a 
substantial  compliance  upon  the  plaintifTs 
part,  with  his  obligations  contained  in  such 
contract,  or  in  the  event  of  a  f&llure  to  so 
comply,  then  such  facts  as  may  sufficiently 
constitute  a  waiver  or  excuse,  for  noncom- 
pliance. 

Clearly  there  are  no  such  allegations  upon 
the  part  of  the  plaintiffs,  contained  In  the 
second  cause  of  action.  The  contract  in  this 
case  obligated  the  plaintiffs  to  proper  feed- 
ing, handling,  exercise,  and  care,  together 
with  proper  breeding  to  healthy,  producing 
mares,  returned  for  trial  at  proper  periods. 
The  warranty  was  farther  upon  the  express 
condition  that  the  purchasers  should  strict- 
ly comply  with  all  their  obligations,  and  that 
between  the  first  and  last  days  of  each  month 
during  the  entire  breeding  seasons  each  year, 
while  the  horse  was  being  tested,  to  furnish 
the  Denver  Horse  Importing  Company,  at 
Denver,  with  the  written  name  and  descrip- 
tion of  each  mare  bred,  the  date  she  was 
bred,  and  the  name  and  address  of  the  own- 
er of  same.  There  is  likewise  no  allegation 
in  the  second  cause  of  ac^on  that  the  plain- 
tltCs  complied  with  all  or  any  of  these  re- 
quirements, nor  that  there  was  a  waiver  by 
the  defendant  of  any  such  requirements,  nor 
that  the  plaintiffs  were  for  any  reason  ex- 
cused from  a  compliance  with  such  obliga- 
tions. 

Plainly  the  complaint  for  such  reason  does 
not  state  a  cause  of  action  under  the  second 
count  Neither  was  this  defect  cured  by  the 
answer,  nor  by  the  replication.  For  this 
reason  the  Judgment  must  be  reversed.  Inas- 
much as  the  case  may  probably  be  retried, 
it  seems  important  that  other  questions  rais- 
ed and  argaed  should  be  considered. 

[S]  Counsel  for  the  defendant  company 
complain  of  instruction  Na  St,  given  by  the 
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court,  concerning  the  measure  of  damages  In 
this  case.    This  Instruction  Is  as  follows: 

"The  court  instructs  the  Jury  that,  if  you  find 
the  issues  herein  joined  in  favor  of  the  plain- 
tiffs and  against  the  defendant,  yon  have  the 
right  to  assess  as  the  plaintiffs'  damage  the  dif- 
ference between  the  value  of  the  stallion  in 
question  for  the  purposes  for  which  he  was 
lold  and  purchased  and  the  actual  price  agreed 
to  be  paid  for  him,  which  under  the  evidence  in 
this  case  should  not  be  a  greater  sum  than  $3,- 
*00." 

The  instruction  was  erroneous.  The  uni- 
versal rule  as  to  the  measure  of  damages,  in 
an  action  ni>on  breach  of  warranty  for  chat- 
tels sold  and  delivered,  is  the  difference  be- 
tween the  value  which  the  chattel  sold  would 
have  had  in  the  market  at  the  time  of  the 
sale  and  delivery,  if  It  had  corresponded  with 
the  warranty,  and  Its  actual  value  with  the 
defects,  together  with  such  special  damages 
as  were  the  natural  consequences  of  the 
breach  of  warranty  or  the  fraud.  Smith  v. 
Mayer,  3  Colo.  207;  Lilley  t.  Randall,  3 
Colo.  298. 

[4]  Evidently  the  case  was  tried  upon  the 
theory  of  the  plaintifls,  accepted  by  the  court, 
that  it  was  an  actI(H>  for  the  recovery  of  the 
purchase  price  of  the  animal.  The  jury 
should  hav^  been  instructed  to  ascertain  the 
value  of  the  horse,  at  the  time  of  the  sale, 
for  the  purposes  fdr  which  he  was  sold,  if  he 
had  been  as  warranted,  and  his  value  at  the 
time  of  the  breach  of  the  warranty  for  any 
other  purpose,  and  that  the  plaintiffs'  dam- 
ages, If  any,  were  to  be  measured  by  the  dif- 
ference between  these  two  sums.  The  plain- 
tiffs have  elected  to  keep  the  horse,  and  the 
defendant  Is  entitled  to  its  value  for  purposes 
other  than  that  for  which  it  was  sold. 

[5]  The  plaintiffs  were  entitled  to  prove 
the  real  value  of  the  horse  at  the  time  of  the 
sale,  if  he  had  been  as  warranted,  whether 
this  exceeded  the  contract  price  or  not  30 
Am.  &  Eng.  Eac.  211,  212.  Upon  this  point 
It  was  said  in  Young  v.  Van  Natta,  113  Mo. 
App.  550,  88  S.  W.  123: 

"The  court  admitted  evidence  offered  by  plain- 
tiff fixing  the  market  value  of  the  bull,  bad  it 
been  in  the  condition  as  warranted,  at  a  sum 
exceeding  the  purchase  price  paid ;  and  the 
jury  was  directed,  if  they  found  tor  plaintiff, 
'to  allow  him  as  damages  the  difference,  if  any, 
between  the  value  of  the  bull  as  it  would  have 
been,  had  said  bull' been  of  the  kind  and  char- 
acter as  warranted  by  defendants,  or  either  of 
them  (if  you  find  they  did  warrant  it,  as  de- 
fined in  another  instruction),  and  its  actual 
value,  if  any,  as  shown  by  the  evidence  at  the 
time  and  place  of  sale.'  The  rule  followed 
is  supported  by  the  great  weight  of  authority. 
Narr  v.  Norman  [113  Mo.  App.  533]  88  S. 
W.  122;  Chandler  v.  Lopus,  1  Smith's  Lead- 
ing Cases,  pt.  1,  p.  365;  Reggio  v.  Braggiot- 
ti,  7  Cush.  (Mass.)  169;  Brown  v.  Weldon 
[99  Mo.  569,  13  S.  W.  342 ;  Layson  v.  Wilson], 
87  Mo.  App.  636;  Sutherland  on  Damages,  § 
670;  Benjamin  on  Sales  (7tb  Ed.)  pt  2,  p.  962. 
But  defendants  say  the  recovery  should  be  lim- 
ited to  the  purchase  price  paid.  We  do  not 
think  so.  Plaintiff  should  be  compensated  for 
the  actual  loss  sustained  through  defendantls' 
wrongful  breach  of  contract.  The  bargain  he 
made,  but  failed  to  realize,  is  a  part  of  his  ac- 
tual losa,  for  which  he  must  be  reimbursed." 


[6]  There  seems  to  have  been  no  other  tes- 
timony In  this  case  as  to  the  value  of  tbe 
horse,  at  the  time  and  for  the  purpose  for 
which  he  was  sold,  than  tbe  contract  price, 
which  was  $4,000.  In  the  absence  of  other 
testimony  as  to  value,  this  was  sufficient 
Where  there  was  no  other  evidence  of  the 
real  value  of  the  article  than  tbe  cwitract 
price,  that  Is  presumed  to  be  tbe  real  value. 
Seigworth  v.  Leffel,  76  Pa.  476.  The  rule 
in  Seigworth  v.  Leffel,  supra,  that  tbe  con- 
tract price  Is  sufficient  evidence  of  the  val- 
ue for  the  purpose  for  which  the  article  was 
sold.  Is  sustained  In  Smeltzer  v.  White,  92 
n.  S.  390,  23  L.  Ed.  50a  This  rule  was  recog- 
nized in  Tllley  v.  Montellus  Piano  Co.,  15 
Colo.  App.  204,  61  Pac.  483.  The  cases  cit- 
ed seem  to  be  in  harmony  with  the  general 
trend  of  authority. 

[7]  It  is  urged  by  counsel  for  the  plaintiffs 
in  error  that  by  the  terms  of  tbe  written  con- 
tract the  company  was  bound  only  by  the  al- 
ternative in  the  agreement  "or  it  will  re- 
place said  horse  with  another  one  of  equal 
value,"  etc.,  and,  having  tendered  to  the 
plaintiffs  another  horse  of  equal  value,  it  Is 
absolved  from  further  obligation  under  the 
contract  This  Is  not  tenable.  The  contract 
contains  an  express  warranty,  in  that  it 
guarantees  the  horse  to  be  an  imported  regis- 
tered Percheron  stallion,  and  that  with  prop- 
er feeding,  handling,  exercise,  and  care  he 
will  prove  to  be  a  reasonably  sure  foal-gette^. 
If  properly  bred  to  healthy,  producing  mares, 
returned  tor  trial  at  proper  periods. 

The  proposition  to  replace  the  horse  is 
clearly  In  the  alternative  and  follows  the 
warranty,  being  connected  by  the  disjunctive 
word  "or,"  which,  when  used  in  this  sense, 
is  defined  by  Webster  as: 

"A  co-ordinating  particle  that  marks  an  fcl- 
ternative ;  as  you  may  read  or  may  write — that 
is,  yon  may  do  one  of  tbe  things  at  your  pleas- 
ure, but  not  both.  It  often  connects  a  series 
of  words  or  propositions,  presenting  a  choice  of 
either." 

Coonsel  for  the  company,  to  sustain  its 
contention,  cite  Beckett  v.  Grldley,  67  Minn. 
37,  69  N.  W.  622 ;  Acme  Harvester  Co.  v.  Erne, 
63  Kan.  858,  66  Pac.  1004;  Electric  Co.  v. 
Pulley  Cft,  11  Colo.  App.  300,  52  Pac.  ia30; 
White  V.  Stelloh,  74  Wis.  435,  43  N.  W.  99; 
McQuald  V.  Ross,  85  Wis.  492,  55  N.  W.  705, 
22  L.  R.  A.  187,  39  Am.  St  Rep.  864 ;  First 
Nat  Bank  of  Ft.  ColUns  v.  Hughes  (Cat)  46 
Pac.  272  ;i  De  Witt  v.  Berry,  134  C.  S.  306, 
10  Sap.  Ct  636,  33  U  Ed.  896. 

In  Beckett  v.  Grldley,  supra,  the  principal 
question  was  as  to  notice  to  the  vendor  of  tbe 
failure  of  the  warranty,  a  question  not  in 
this  case,  and  the  warranty  was  expressly 
limited  to  a  return  of  the  horse  or  a  can- 
cellation of  the  notes ;  but  the  language  ased 
in  tbe  opinion  does  not  sustain  the  couteutiou 
of  the  company  here,  in  that  it  holds  that 


*  Reported  (n  full  In  the  Paclllo  Reporter ;  re- 
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uie  option  was  with  the  seller  to  make  sub- 
stitution of  the  chattel  sold. 

In  Acme  Harvester  Co.  v.  Erne,  supra, 
tlie  case  turned  upon  failure  of  the  plaintiff 
to  prove  a  breach  of  the  conditions  of  the 
warranty.  In  so  far  as  applicable,  the  case 
of  White  V.  Stelloh,  supra,  is  directly  oppos- 
ed to  the  contention  of  the  defendant  com- 
pany, for  the  court  In  that  case  approved  the 
following  Instruction: 

"If  you  find  that  the  defendant  made  an  ex- 
press warranty  that  the  bull  calf  would  be  a 
sure  stock-getter,  in  order  to  induce  the  plaintiff 
to  purchase  him,  and  that  the  plaintiff  relied 
upon  such  statement  of  the  defendant,  and  at 
the  time  of  such  warranty  or  statement  there 
existed  a  defect  or  unsoundness  in  the  calf 
which  would  result  in  his  being  sterile,  or  not  a 
sure  atock-eetter,  and  that  such  was  the  result, 
then  you  should  find  for  Che  plaintiff."' 

In  McQuaid  v.  Ross,  supra,  there  was  no 
express  warranty  involved,  and  the  doctrine 
of  caveat  emptor  was  held  to  apply.  The 
question  of  implied  warranty  is  not  within 
the  present  case. 

First  National  Bank  v.  Hughes,  gnpra, 
was  a  warranty  strictly  restricted  and  limit- 
ed to  the  substitutioQ  of  another  horse.  The 
doctrine  as  to  the  right  of  recovery  under 
such  limited  warranty  was  stated  in  Elec- 
tric Ck>.  y.  Patent  Pulley  Co.,  supra,  to  be: 

"Bnt  the  defendant,  equally  with  the  plain- 
tiff, is  bound  by  the  terms  of  the  contract  of 
warranty,  because  it  was  a  contract  in  pursu- 
ance of  which  it  purchased  the  goods,  and  as 
that  contract  fixed  the  limits  of  the  plaintiffs 
liability,  there  can  be  no  recovery  against  it,  ex- 
cepting within  those  limits." 

It  Is  the  settled  rule  of  law  that  contracts 
whlcb  contain  a  provision  for  the  return  of 
the  property  and  a  rescission  of  the  contract, 
or  for  a  substitution  of  other  property  for 
tbat  which  fails  to  comply  with  the  war- 
ranty, are  not  treated  as  exclusive  In  the 
remedy  provided,  unless  such  intention  is 
clearly  expressed  by  the  language  and  terms 
of  the  warranty. 

In  the  case  of  Douglass  As  Mfg.  Co.  v. 
Gardner,  10  Cush.  (Mass.)  88,  the  question 
under  consideration  was  fully  conMdered. 
This  case  has  been  from  tbat  time  very  gen- 
erally cited  and  approved.  It  was  there 
held: 

"When  a  seller,  in  addition  to  a  warranty  of 
property,  makes  a  promise  to  take  it  back  if  it 
does  not  conform  to  Che  warranty,  we  cannot 
bold  tbat  such  superadded  promise  rescinds  and 
vacates  the  contract  of  warranty.  We  are  of 
opinion  that,  in  such  case,  the  buyer  has,  if 
not  a  double  remedy,  at  least  a  choice  of  rem- 
edies, and  may  either  return  the  property  within 
a  reasonable  time,  or  keep  it  and  maintain  an 
action  for  breach  of  the  warranty." 

In  Shnpe  v.  CoUender,  66  Conn.  489, 15  Att. 
405,  1  li.  R.  A.  839,  the  court  said: 

"It  is  true  that  the  defendant  here  sets  up  an 
agreement  of  the  plaintiffs  that  he  might  re- 
scind the  contract  of  purchase  on  giving  notice 
to  them.  If  the  planer  did  not  correspond  with 
the  warranty,  in  which  case  they  were  to  re- 
move it  But  this  agreement  did  not  deprive 
the  defendant  of  all  ouer  remedy.  It  remained 
optional  with  him  whether  to  avail  himself  of 
this  special  remedy  or  to  resort  to  his  remedy  aC 
law.     The  contract  was  clearly  a  sale  of  the 


planer  with  a  warranty,  to  which  was  super- 
added an  agreement  tbat  the  plaintiffs  would 
take  it  away  if  it  proved  unsatisfactory,  on  re- 
ceiving notice  to  that  effect  This  superadded 
provision  did  not  impair  at  all  the  warranty, 
or  the  defendant's  right  of  action  upon  its 
breach." 

In  Moore  v.  Emerson,  63  Mo.  App.  137, 
which  was  an  action  for  breach  of  warranty 
in  the  case  of  a  jack  warranted  to  be  a  sure 
foal-getter,  the  court  held: 

"The  collateral  contract  of  warranty,  supra, 
contains,  in  addition  to  the  express  warranty 
of  breeding  qualities  in  the  animal  sold,  an 
agreement  on  the  part  of  the  seller  to  take  him 
back  and  give  another  in  exchange,  if  he  fails 
to  fulfill  the  warranty  in  a  specified  time.  It 
does  not  contain  any  term  or  stipulation  bind- 
ing the  purchaser  to  exercise  the  right  to  return 
the  animal  afforded  him  by  the  agreement  of 
the  vendor.  Still  less  is  there  anything  in  thi» 
contract  evidencing  an  agreement  on  the  part  of 
the  purchaser  to  return  the  animnL  As  far  a:; 
the  obligations  of  the  contract  are  concerned, 
they  are  unilateral  and  rest'  upon  the  vendor. 
It  is  the  well-settled  law  in  this  country  tbat 
a  right  of  action  for  breach  of  warranty  exists, 
although  the  vendor  expressly  agreed  to  take 
back  the  animal  if  it  failed  to  correspond  to 
the  warranty.  In  such  case  the  right  to  return 
is  merely  a  cumulative  remedy." 

Lord  EUenborough  gave  as  one  of  the  rea- 
sons for  the  rule  here  adopted  that  the  plain- 
tiff was  not  bound  to  take  another  watch  in 
exchange.  He  could  go  on  to  the  end  of  the 
chapter,  if  he  were  obliged  to  take  bad  for 
bad.    Wallace  v.  Jarmen,  2  Starkie,  360. 

In  Elwood  V.  McDill,  105  Iowa,  437,  75  N. 
W.  340,  the  court  said: 

"The  contract  of  warranty  given  with  Frey- 
cinet  provided  that,  if  he  should  not  be  as  war- 
ranted, he  might  be  returned,  and,  if  in  as  good 
condition  as  when  sold,  exchanged  for  another 
horse  of  fair  value,  or  the  purchase  price  be 
refunded.  It  is  claimed  by  the  appellant  that 
Caprice  was  taken  subject  to  that  warranty, 
and  that  it  was  the  duty  of  the  defendant  to 
return  him  when  he  proved  to  be  not  as  war- 
ranted. The  contract  did  not,  however,  pro- 
vide for  the  return  of  the  horse,  if  not  as  war- 
ranted, to  the  exclusion  of  other  methods  of 
procedure  and  other  remedies.  In  that  respect 
it  is  similar  to  the  contracts  considered  in  Love 
V.  Koss,  89  Iowa,  400  [56  N.  W.  628],  and  Hef- 
ner V.  Haynes,  89  Iowa,  616  [57  N.  W.  421], 
which  were  held  to  give  to  the  purchaser  the 
option  to  return  the  stallions  purchased,  or  te 
retain  Uiem  and  recover  damages  caused  by  the 
breach  of  warranty." 

This  seems  to  be  the  overwhelming  weight 
of  authority,  and  we  are  of  opinion  that  the 
right  of  the  plaintiffs  in  this  case,  the  breach 
of  the  warranty  being  established,  to  recover 
upon  the  warranty,  is  clear. 

[8]  Counsel  for  the  company  contend,  fur- 
ther, that  the  contract  of  warranty  was  in 
future,  and  not  in  preeeenti;  but  no  author- 
ity is  dted  to  sustain  this  contention.  This 
is  novel,  bnt  not  sound.  The  sale  was'  ab- 
solute, and  the  warranty  of  the  animal  was 
as  it  was  when  sold.  The  warranty  was 
that  the  stallion  would  prove  his  fitness  for 
the  purpose  for  which  he  was  sold,  and  this 
of  necessity  implies  a  present  fitness.  We 
have  only  to  refer  counsel  for  authority  to 
the  case  of  White  v.  Stelloh,  supra,  cited  by 
themselves,  and  which  involved  the  warranty- 
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of  a  bull  calf  btit  three  montba  old  at  the 
time  of  tbe  sale. 

[I]  The  defendant.  In  apt  time  and  upon 
a  showing  that  Its  residence,  general  offices, 
and  place  of  boslness  were  In  the  city  and 
county  of  Denver,  moved  for  a  change  of 
venue  to  that  county.  Section  27  of  the  Code 
provides  that  actions  upon  contract  may  be 
tried  In  the  county  where  the  contract  Is  to 
be  performed,  which  in  this  case  must  he 
held  to  be  the  county  where  this  action  was 
commenced.  The  same  section  provides  that 
actions  for  torts  may  be  tried  in  tbe  county 
where  the  tort  is  committed.  So  that  the 
defendant  was  not  entitled  to  a  change  of 
venue  as  a  matter  of  right,  and  the  motion 
was  properly  overruled. 

[U]  The  court  very  properly  excluded 
from  the  Jury  the  question  of  damages  be- 
cause of  plalntlfts'  alleged  loss  of  profits  for 
the  breeding  season,  as  being  too  speculative 
and  remote. 

[II]  The  special  damages  claimed  for  cost 
of  keeping  and  maintaining  the  stallion  were 
not  stifHclently  pleaded,  nor  was  there  any- 
thing contained  in  the  Instructions  to  the 
Jury,  or  otherwise,  that  limited  this  item  to 
any  particular  period,  for  which  the  horse 
may  have  been  so  kept.  The  plalntlfts  may 
recover  in  such  a  case  as  special  damages 
the  expense  incurred  in  keeping  the  stallion 
for  the  purpose  for  wUch  he  was  being  kept, 
up  to  the  time  only  that  a  breadi  of  war- 
ranty became  definitely  known.  This,  to- 
gether with  the  items  and  amount  of  dam- 
age in  this  respect,  should  be  pleaded  and 
proven  with  reasonable  particularity.  Hodg- 
man  v.  S.  L.  &  S.  R.  Ck).,  46  111.  App.  895; 
Olldden  v.  Fooler,  50  10.  App.  36. 

[12]  It  also  appears  from  the  record  that 
the  Jury  found  interest  on  the  amount  of 
damage  allowed.  This  was  error.  It  has 
been  held  that  Interest  In  this  state  Is  a 
creature  of  statute  and  regulated  thereby. 
It  Is  only  recoverable,  in  the  absence  of  con- 
tract, in  the  cases  enumerated  in  the  stat- 
ute. An  action  In  damage  for  a  breach  of 
warranty  is  not  one  of  tbe  enumerated  cases. 
D.,  S.  P.  A  R.  B.  CJa  v.  Conway,  8  Colo.  16, 
5  Pac.  142,  54  Am.  Rep.  537. 

[18]  There  is  a  question  raised  as  to  the 
ri^t  to  recover,  up<m  the  part  of  three  of 
the  plaintiffs  whom  It  was  alleged  fraudn- 
lently, Induced  the  remaining  plalntiffB  to  en- 
ter Into  the  contract  of  purchase.  Under  our 
view  the  action  herein  must  stand  upon  the 
written  agreement  between  the  parties,  and 
under  which  all  are  alike  liable.  The  plain- 
tiffs all  Join  in  this  action.  The  defendant 
company  cannot  complain  of  any  alleged 
fraud  upon  the  part  of  the  three  plaintiffs. 
If  there  was  such  fraud,  it  was  Induced  by 
the  defendant  Besides,  the  Judgment  must 
be  for  the  same  amount,  whether  In  favor  of 
a  part  or  all  the  plaintiffs. 

The  Judgment  is  reversed,  with  instruc- 
tions to  permit  tbe  parties  to  amend  their 


pleadings  as  tbey  may  be  advised,  and  to 
proceed  in  conformity  with  the  views  herein 
expressed. 

MU8SKR,  O.  J.,  not  participating. 

On  Petition  for  Rehearing. 

PER  CURIAM.  [14, 16]  In  support  of  the 
petition  for  rehearing  it  is  claimed  that  the 
second  cause  of  action  does  not  show  upon 
its  face  that  it  la  based  upon  the  written 
contract  It  is  also  claimed  that  this  cause 
of  action  is  aided  by  the  answer  and  reply, 
and  that  from  these  pleadings  as  a  whole  it 
appears  a  cause  of  action  was  stated  on  that 
contract  It  is  further  claimed  that  the 
cause  was  tried  without  objection  as  though 
proper  Issues  had  been  made  up  in  an  ac- 
tion on  the  written  contract 

Th*:  testimony  conclusively  established  that 
the  only  contract  between  the  i)artle6  was 
the  agreonent  and  bill  of  sale,  and  that 
plaintiffs'  cause  of  action  is  limited  to  a 
breach  of  the  warranty  which  It  contained. 
The  complaint  does  not  state  a  case  for  this 
breach,  and  even  if,  by  the  answer  and  reply 
it  should  be  conceded  that  a  cause  of  action 
was  stated  for  the  breach  of  warranty  con- 
tained In  the  written  contract  plaintiffs  did 
not  make  a  case  entitling  them  to  damages 
for  this  breach.  There  was  no  testimony  in- 
troduced to  establish  damages  in  conformity 
with  the  rule  in  such  cases,  and  the  cause 
was  submitted  to  the  Jury  upon  an  erroneous 
theory,  as  pointed  out  in  the  c^inion.  In 
this  state  of  the  record  this  court  cannot, 
from  an  examination  of  the  testimony,  de- 
termine what  damages  the  plaintiffs  may  be 
entitled  to  recover.  In  brief,  before  that 
question  can  be  determined,  the  case  must 
be  tried  upon  a  complaint  which  states  a 
cause  of  action,  by  the  introduction  of  testi- 
mony which  tends  to  establish  the  issues  of 
fact  which  plaintiffs  must  prove  in  order  to 
make  a  case  properly  pleaded  and  submitted 
to  a  Jury  under  appropriate  instructions. 
Moreover  the  case  was  submitted  to  the  Jury 
on  both  causes  of  action,  and  as  the  Jury  re- 
turned one  general  verdict,  it  is  impossible 
to  tell  upon  which  cause  of  action  the  ver- 
dict was  based. 

Rehearing  denied. 

(76  Or.  387) 

STATE  V.  CATHOLIC. 

(Supreme  Court  of  Oregon.     March  23,  1915.) 

1.  Constitutional    Law    «=»206— Fish   ®=» 
9— Class  JLiKQislation— Rbqulation. 

L.  O.  L.  fl  5293,  629S,  regulating  fishing 
for  salmon,  sturgeon,  or  other  anadromous  fish 
in  tbe  waters  of  tbe  state,  is  not  class  legisla- 
tion within  the  prohibition  of  Const  art  1,  $ 
20,  providing  "no  law  shall  be  passed  granting 
to  any  citizen,  or  close  of  citizens,  privileges  or 
immunities,  which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens,"  since  the 
statute  protects  toe  right  of  all  persons  pos- 
sessing tbe  requisite  qualifications  who  pursue 
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the  aalmoa  flahery  mider  timflar  drenmatancM 
and  conditions. 

lEd.  Note.— For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  JH  B91-fl24;   Dec  Dig.  «=» 
205;    ^lah,  Cent  Kg.  H  17,  18;    Dec.  Dig. 
«=»9.] 
2.  COWWITUTIOWAI.  liAW  «s>206— PBIVIIJCaXS 

or  CmzBiiB  OF  United  Statxs— Fibbiko 

BKOtnJlTIOH— CONSTITDTIORAUTT. 

Ik   O.   liu   I   iS20S,   regulating   fishing   for 
a,  etc,  in  the  waters  of  the  state,  is  not 


■almmi. 


^  violation  of  Const  U.  S.  amend.  14,  pro- 
Tiding  that  no  state  shall  make  a  law  to  abridge 
the  privileges  and  immunities  of  citizens  of  the 
Vnited  States,  since  a  business,  to  be  protected 
from  interference  by  atate  l«sisIation  under 
sach  amendment,  must  be  a  calling  which  any 
person  can  pursue  anywhere  in  the  United 
State  as  «f  common  right,  while  the  qualified 
ownerriiip  of  roring  fiui  in  navigable  waters 
vitfaia  the  state  is  u>  that  sovereignty  in  trust 
for  ita  citizens  alone. 

[Ed.  Note.— For  other  cases,  see  Constitatlon- 
•I  Law,  Cent.  Dig.  ||  e26-6«;  Dec.  Dig.  «=» 
206.] 

S.   FiSE     9=38— RiOHT    or    FiBHKBT— Sauioit 

FisHKBT  IB  Columbia  Bitbb— Conoubsbnt 
JuBiBDicnon  or  Obkoon  and  WASHina" 

TOW. 

Where  defendant  was  convicted  of  fishing 
for  salmon  in  the  Columbia  river  without  a  li- 
cense, under  L.  O.  L.  I  5298,  denouncing  such 
an  offense  committed  in  any  of  the  waters  of 
the  state,  and  where  the  statutory  provisions 
of  the  state  of  Washington,  on  the  same  point, 
in  the  exercise  of  ita  concurrent  jurisdiction 
with  Oregon  over  the  Columbia  river,  contain 
practically  the  same  provisions,  the  emphasis 
being  upon  the  fact  of  fishing  without  a  license, 
conviction  here  was  proper  under  the  federal 
rule  that,  in  cases  of  concurrent  Jurisdiction, 
the  statutory  provisions  of  the  two  states  must 
be  practically  identical  to  have  a  conviction  in 
either. 

[Bd.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  f  16;   Dea  Dig.  «=»8.1 

4.  Fish  «=>13— FiBHino  WiTHonr  Liobksb— 
Gdilt  or  Unucknbbd  Empu>tA  or  LiokkS' 

SD    £!iCFIX>TBB. 

Where  defendant  convicted  under  L.  O.  L. 
f  5298,  regulating  fishing  for  salmon,  etc.,  in 
the  waters  of  the  state,  of  fishing  for  salmon 
in  the  Columbia  river  without  a  license,  though 
without  a  license  himself,  was  employed  by  one 
properly  licensed,  was  properly  convicted. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  H  22-24;   Dec  Dig.  <8=»13.1 

6.  Cbikiral  Law  «=»1186-CowvicrnoN   or 

SEPARAIX  MiSDBlfKAROBa— Cohstiiutionai. 

OrrcNSK. 
Where  defendant  was  convicted,  under  L, 
O.  L.  fi  6293,  6298,  regulating  fishing  in  the 
waters  of  the  state,  of  two  offenses,  first  in 
having  fished  without  a  license,  and  second,  as 
having  fished  without  being  a  resident  of  the 
state,  and  where  the  punishment  in  each  case 
was  the  same,  although  the  defendant  should 
have  been  convicted  under  the  charge  of  fish- 
ing without  a  license  alone,  his  conviction  could 
be  upheld  under  Const  art  7,  S  3,  as  amended, 
providing  that  if  the  Supreme  Court  shall  be  of 
opinion  that  the  judgment  of  the  court  ap- 
pealed from  was  such  as  should  have  been  ren- 
dered, it  shall  be  affirmed,  notwithstanding  any 
error  committed  during  the  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I.«w.  Cent  Dig.  §}  3215-S219,  3221,  8230;  Dec. 
Dig.  «=>1186.] 

In  Banc.    Appeal  from  Circuit  Court,  Olat- 
MP  County ;  J.  A.  Eakln,  Judge. 
Orazio  Catholic  was  convicted  of  fishing  Il- 


legally In  the  ColmnUa  river,  and  he  ap- 
pealB.    Affirmed. 

Two  Informations  were  filed  in  a  Justice's 
court  of  Clataop  county.  Or.,  the  charging 
part  of  one  being  aa  follows: 

"Orazio  Catholic  is  accused  by  this  complaint 
of  the  crime  of  fishing  for  salmon,  being  a  non- 
resident at  said  time,  committed  as  follows:  The 
said  Orazio  Catholic,  on  the  1st  day  of  July 
A.  D.  1914,  in  the  county  of  Clatsop  and  state 
of  Oregon,  then  and  there  being,  did  then  and 
there  wlllfullv  and  unlawfully  fish  for  and  take 
and  catch  salmon  fish,  with  a  gill  net,  in  the 
waters  of  the  Columbia  river,  fii  said  Clatsop 
county,  state  of  Oregon,  he,  the  said  defendant, 
Orazio  Catholic,  not  being  or  having  been  a 
bona  fide  resident  of  the  state  of  Oregon,  or 
the  states  of  Waahington  or  Idaho  for  the  peri- 
od of  six  months,  but  he,  the  said  Orazio  Cath- 
olic, being  then  and  there  a  citizen  and  bona 
fide  resident  and  Inhabitant  of  the  state  of  Cal- 
ifornia, contrary  to  the  statute  in  such  cases 
made  and  prorided,  and  against  the  peace  and 
dignity  of  the  state  of  Oregon." 

The  other  Information,  omitting  the  tlUe 
of  the  court  and  cause,  the  signature  of  the 
prosecuting  officer  and  the  verification,  reads: 

"Orazio  Catholic  is  accused  by  this  complaint 
of  the  crime  of  fishing  vrithout  a  license,  com- 
mitted as  follows:  The  said  Orazio  Catholic, 
on  the  10th  day  of  July,  1914,  in  the  county 
of  Clatsop  and  state  of  Oregon,  then  and  there 
being,  did  then  and  there  take  and  fish  for 
salmon  fish  and  sturgeon  in  the  waters  of  the 
Columbia  river,  in  the  said  county  of  Clatsop 
and  state  of  Oregon,  with  a  gill  net  without 
first  baring  obtalneo  a  license  therefor,  con- 
trary to  the  statute  in  such  cases  made  and 
prorided,  and  against  the  peace  and  dignity  of 
the  state  of  Oregon." 

Pleas  of  not  guilty  having  been  interposed, 
the  causes  were  tried  upon  agreed  statements 
of  facta.  The  detailed  specification  thereof 
as  to  the  cBarge  first  hereinbefore  set  forth 
1b,  In  substance,  as  follows:  That  at  all  the 
times  stated  therein  the  defendant  was  and 
now  Is  a  citizen  of  the  United  States  and  a 
bona  fide  resident  and  inhabitant  of  the  state 
of  California,  and  not  a  dtlzen  of  Oregon, 
Washington,  or  Idaho;  that  he  was  and  Is 
by  occupation  a  fisherman,  and  on  May  1, 
1914,  came  to  Oregon  to  embark  in  that  busi- 
ness <m  the  Columbia  river;  and  that  on 
July  1, 1914,  he  engaged  in  fiishlng  for  salmon 
In  that  stream  in  Clatsop  county.  Or.,  with 
a  gUl  net  and  caught  such  fish  therewith. 

In  respect  to  the  second  charge  the  stipu- 
lation is  to  the  efl'ect  that  W.  E.  Tallant  la, 
and  all  the  times  stated  therein  was,  a  citi- 
zen of  the  United  States  and  of  the  state  of 
Oregon,  and  had  been  a  bona  fide  resident 
thereof  for  more  than  10  years ;  that  on  May 
1,  1914,  he  duly  obtained  a  license  authoriz- 
ing him  to  operate  a  gill  net  and  to  engage 
in  fishing  for  salmon  in  the  Columbia  river 
until  March  81,  1915;  that  he  was  the  own- 
er of  a  gill  net  and  a  fishing  boat,  and  bad 
complied  with  all  the  requiremente  of  law 
necessary  to  enable  him  by  such  means  to 
take  and  catch  salmon ;  that  on  July  10, 
1014,  he  employed  the  defendant  to  operate 
such  boat  and  net,  and  the  latter  then  took 
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entire  possession  thereof,  and  tbe^wlth  en- 
gaged in  catching  salmon  in  the  Columbia 
river  within  Clatsop  county,  Or.,  which  flsh 
when  so  taken  were  delivered  to  Tallant; 
that  at  all  the  times  the  defendant  had 
charge  of  such  boat  he  had  no  license  to 
operate  a  gill  net  on  the  Columbia  river; 
and  that  he  managed  such  boat  and  net  aa 
the  employe  of  Tallant 

Based  on  such  agreed  statements  of  facts, 
the  defendant  was  convicted  on  both  charg- 
es, and  from  the  Judgments  so  rendered  be 
appealed  to  the  circuit  court  of  the  state  of 
Oregon  for  Clatsop  county,  where  the  caus- 
es were  tried,  without  a  Jury,  upon  the  same 
statements  of  facts  which  the  court  adopted 
as  Its  findings,  and,  preiftcated  thereon,  the 
defendant  was  again  adjudged  to  be  guilty 
as  charged  In  each  case.  From  these  latter 
Judgments  be  appeals  to  this  court. 

G.  C.  Fulton,  of  Astoria,  for  appellant.  C. 
W.  Mulllns,  of  Astoria  (A.  M.  Crawford,  of 
Portland,  on  the  brief),  for  the  Stata 

MOORE,  C.  J.  (after  stating  the  facts  as 
above).  The  printed  abstract,  referring  to 
the  trial  in  the  circuit  court  and  to  the 
agreed  statements  of  fticts,  contains  the  fol- 
lowing recital:  "That  there  was  no  other 
testimony  or  evidence  offered  or  received  by 
either  party."  A  stipulation  was  filed  with 
our  clerli,  to  the  efCect  that  each  party  might 
offer  in  evidence  in  this  court  such  laws  of 
the  state  of  Washington  as  might  be  desired, 
which  enactments  should  be  considered  In 
the  same  manner  as  If  they  had  been  receiv- 
ed in  evidence  at  the  trial  In  the  circuit 
court  and  Incorporated  in  the  HUl  of  excep- 
tions. In  another  stipulation  It  was  agreed 
thnt  the  two  causes  should  be  consolidated. 

[1]  Section  6293,  L.  O.  U,  enacted  to  pro- 
tect food  fishes,  reads: 

"It  shall  be  unlawful  for  any  person  or  per- 
sons to  take  or  fish  for  salmon  fish  or  sturgeon 
in  any  of  the  waters  of  this  state,  or  in  any 
of  the  waters  upon  which  this  state  has  concar- 
rent  jurisdiction,  by  any  means  whatever,  ex- 
cept with  hoolc  and  line,  commonly  called  an- 
gling, without  first  having  obtained  a  license 
therefor,  aa  in  this  act  hereinafter  provided." 

Another  clause  of  the  statute  Is  as  follows: 
"It  shall  be  unlawful  for  any  person  to  take 
or  fish  for  salmon,  stargcon,  or  other  anadro- 
mous  fish  in  any  waters  of  this  state  unless  such 
person  be  a  citizen  of  the  United  States,  or  has 
declared  his  intentioD  to  become  such,  and  has 
been  a  bona  fide  resident  of  the  state  of  Ore- 
gon, or  the  states  of  Washington  or  Idaho,  for 
the  period  of  six  months;  provided,  that  a 
license  issued  by  the  state  of  Washington,  such 
state  having  concurrent  jurisdiction  on  the  Co- 
lumbia river  with  this  state,  shall  be  deemed 
valid  as  to  gill  nets,  and  as  to  gill  net  fisher- 
men, for  use  on  the  Columbia  river,  as  though 
issued  by  the  fish  warden  of  this  state.  Any 
person  desiring  to  fish  for  salmon,  sturgeon, 
or  other  anadromous  fish  in  any  such  rivers 
or  waters,  may  go  before  any  county  clerk  of 
an.v  count.v  in  thin  state  and  furnish  satisfac- 
tory evidence  of  bis  citizenship,  or  of  the  fact 
that  he  has  declared  his  intention  to  become 
such  one  year  prior  thereto,  and  file  his  own 
affidavit  and  the  affidavit  of  two  other  persons 


to  the  effect  that  he  is  and  has  been  for  six 
months  prior  thereto  an  actual  liona  fide  resi- 
dent of  this  state,  and  thereupon  such  recorder 
or  clerk  shall  issue  to  him  a  certificate  briefly 
reciting  these  facts,  and  thereafter  in  any  pros- 
ecution against  such  person  for  a  violation  of 
the  provisions  of  this  act,  such  certificate  or 
duly  authenticated  copies  of  the  record  in  the 
oificc  of  the  cierkor  recorder  relative  thereto, 
shall  be  prima  facie  evidence  of  his  citizenship 
and  residence  as  in  this  act  required.  But  in 
all  prosecutions  under  thl«  act  the  burden  of 
proof  shall  be  on  the  defendant  to  establish  the 
facts  of  his  citizenship  aij  residence."  Ia  O. 
L.  {  5298. 

It  is  maintained  that  the  latter  enactment, 
thus  attempting  to  exclude  -nonresidents  of 
Oregon  from  the  right  to  take  or  fish  for 
salmon  in  the  Columbia  river  with  a  gill  net, 
violates  section  20  of  article  1  of  the  organic 
act  of  this  state,  which  reads: 

"No  law  shall  be  passed  granting  to  any  citi- 
zen or  class  of  citizens,  privileges  or  imrauni- 
ties  which,  upon  the  same  terms,  shall  not  equal- 
ly belong  to  all  citizens." 

Tills  Clause  of  the  fundamental  law  was 
evidently  designed  to  protect  the  rights  of 
citizens  of  Oregon  only.  The  section  of  the 
statute  last  quoted  guarantees  to  each  real- 
dent  of  Oregon,  who  Is  also  a  citizen  of  the 
United  States,  the  right  to  fish  for  salmon  in 
the  waters  of  this  state  upon  making  the  re- 
quired proof  and  securing  the  necessary  li- 
cense, and,  this  being  so,  there  is  no  discrim- 
ination AS  to  such  citizens.  The  evident  ob- 
ject of  the  enactment  was  to  protect  Oregon 
fishermen  from  men  engaged  In  that  busi- 
ness who  came  to  this  state  when  the  season 
opened,  pursued  their  calling,  and  when  the 
season  closed  returned  to  their  homes  to  ply 
their  occupation  in  other  waters,  thereby 
i-apidiy  depleting  the  supply  of  a  valuable 
food  product  which,  if  properly  cared  for, 
could  be  reasonably  conserved  to  the  advan- 
tage of  resident  fishermen.  The  statute  com- 
plained of  affects  alike  all  persons,  possess- 
ing the  requisite  qualifications,  who  pursue 
the  same  business  under  similar  circumstanc- 
es and  conditions,  and  for  that  reason  it  is 
not  class  legislation.  In  re  Oberg,  21  Or. 
406,  28  Pac.  130,  14  U  R.  A.  677;  State  v. 
Randolph,  23  Or.  74 ;  State  ex  rel.  v.  Frazler, 
36  Or.  178,  69  Pac.  5 ;  State  v.  Thompson,  47 
Or.  492,  84  Pac.  476,  4  L.  R.  A.  (N.  S.)  480. 
8  Ann.  Cas.  646;  State  v.  Muller,  48  Or.  252, 
85  Pac.  866 ;  State  v.  Baker,  60  Or.  381,  92 
Pac  1076,  13  L.  R.  A.  (N.  S.)  1040;  Churc-h- 
Ul  v.  City  of  Albany,  65  Or.  442,  133  Pac. 
632. 

[2]  It  is  insisted  that  section  6208,  U  O. 
It,,  trenches  upon  a  clause  of  the  fourteeuth 
amendment  of  the  Constitution  of  the  United 
States  in  that  the  statute  Is  an  attempt  upon 
the  part  of  the  state  of  Oregon  to  make  a 
law  which,  if  enforced,  would  abridge  tbe 
privileges  and  immunities  of  citizens  of  the 
United  States.  Before  such  privileges  can 
be  infringed  it  must  satisfactorily  appear 
that  the  authority  of  a  person  to  take  and 
catch   salmon  in  tbe  Columbia  river  is   a 
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risM  which  ia  guaranteed  to,  and  may  be 
exercised  by  every  citizen  of  the  United 
States,  thoQgh  he  may  be  a  nonresident  of 
tlie  states  of  Oregon  and  Washington.  The 
business  which  Is  protected  from  interference 
b]r  state  legislation  must  be  a  calling  which 
any  person  can  pursue  In  any  place  in  the 
United  States  as  of  common  right,  subject, 
bowever,  to  such  reasonable  regulations  as 
the  state  may  Impose,  in  respect  to  the  time, 
or  manner  of  enjoyment,  in  order  to  pro- 
mote the  greatest  good  to  the  greatest  num- 
ber of  its  citizens. 

The  qualified  ownership  of  roving  flsh  In 
navigable  waters  within  a  state  is  in  that 
sovereignty  In  trust  for  its  citizens  alone. 
SUte  V.  Hume,  62  Or.  1,  6,  95  Pac.  808. 
Therefore  a  state  in  exercising  a  measure  of 
Its  police  power  may,  by  an  enactment,  pro- 
tect such  flsh  by  prohibiting  for  a  time  .their 
taking,  or  It  may  impose  upon  their  catching 
such  reasonable  regulations  as  may  be  deem- 
ed proper,  and  for  that  purpose  it  may  whol- 
ly exclude  persons  who  are  not  residents 
from  catching  or  taking  fish  in  its  waters  by 
any  means.  In  Barbier  v.  Connolly,  113  U. 
S.  27,  32,  5  Sup.  Ct  357,  360  (28  L.  Ed.  928), 
Mr.  Justice  Field,  discussing  the  restriction 
of  the  fourteenth  amendment  of  the  federal 
Constitution  as  to  the  facta  of  that  case, 
says: 

'*Clas8  legislation,  discriminating  against  Bome 
and  favoring  others,  is  prohibited^  but  legisla- 
tion which,  in  carrying  out  a  public  purpose,  is 
limited  in  its  application,  if  within  the  sphere 
of  its  operation  it  affects  alike  all  persons  simi- 
larly situated,  is  not  within  the  amendment." 

To  the  same  effect  see  Jones  v.  Union 
County,  63  Or.  566,  675,  127  Pac  781,  42  JL. 
R.  A.  (N.  S.)  1035,  where  will  be  found  a 
number  of  cases  deciding  this  question  in.  the 
same  manner.  Nonresidents  of  Oregon  who 
may  be  citizens  of  the  United  States  and  of 
another  state  have  no  Inherent  right  to  take 
or  catch  migratory  fish  in  the  navigable  wa- 
ters of  Oregon  after  a  statute  has  been  enact- 
ed by  this  state  prohibiting  the  exercise  of 
the  privilege.  Hence  section  6298,  L.  O.  L., 
does  not  contravene  the  amendment  of  the 
federal  Constitution  invoked  to  annul  it. 

13]  It  is  asserted  that  since  the  state  of 
Washington  has  equal  jurisdiction  with  Ore- 
gon over  the  Columbia  river,  and  since  the 
Legislature  of  Washington  baa  not  concurred 
in  enacting  any  statute  similar  to  section 
5298,  L.  O.  L.,  that  provision  is  void,  and 
an  error  was  committed  in  not  discharging 
the  defendant  In  Nielsen  v.  Or^^n,  212  U. 
8.  315,  29  Sup.  Ct  383,  53  L.  Ed.'  528,  the 
plaintiff  in  error  was  found  guilty  in  a  Jus- 
tice court  of  Clatsop  county.  Or.,  of  maintain- 
ing a  purse  net  in  the  Columbia  river  in  vio- 
lation of  a  statute  of  this  state,  and,  the  con- 
vtctiou  having  been  ratified  by  the  circuit 
court  of  Oregon  for  that  county,  the  latter 
Judgment  was  affirmed  by  this  court.  State 
V.  Nielsen,  51  Or.  588,  95  Pac.  720,  131  Am. 
St.  Kep.  765,  16  Ann.  Cas.  1113.    An  agreed 


statement  of  facts  upon  which  the  cause  was 
tried  showed  that  Nielsen  was  an  actual  bona 
fide  resident  and  inhabitant  of  the  state  of 
Washington  and  a  citizen  of  the  United 
States;  that  he  had  duly  obtained  from  the 
proper  authority  of  that  state  a  license  au- 
thorizing him  to  maintain  in  the  Columbia 
river  a  purse  net ;  and  that  he  was  engaged 
in  operating  such  net  within  the  limits  of 
the  state  of  Washington  at  the  time  he  was 
arrested  and  prosecuted  in  the  courts  of  Ore- 
gon. The  law  of  this  state,  which  he  was 
charged  with  violating,  was,  as  far  as  mate- 
rial, as  follows: 

"It  shall  hereafter  be  unlawful  to  operate 
or  maintain  within  an;  of  the  rivers  of  this 
state  or  of  the  Columbia  river,  •  •  •  any 
purse  net  or  other  like  seine  for  the  purpose 
of  catching  or  taking  salmon." 

By  another  section  of  the  act  any  person 
convicted  of  violating  any  of  Its  provisiona 
was  guilty  of  a  misdemeanor  and  subject  to 
a  prescribed  penalty.  Oen.  Laws  Or.  1907, 
p.  154.  The  law  in  force  in  the  state  of 
Washington  at  the  time  Nielsen  was  thus  con- 
victed, as  far  as  important  reads : 

"The  use  of  •'  •  •  purse  nets  •  •  •  for 
catching  salmon  is  hereby  authorized  in  all  the 
waters  of  this  state  •  •  •  subject  to  the  reg- 
ulation and  license  hereinafter  provided  for  or 
otherwise  required  by  law."  Session  Laws 
Wash.  1899,  p.  194. 

The  laws  of  Oregon  then  in  force  prohibit- 
ed the  use  of  such  a  net  The  judgment  ren- 
dered by  thia  court  against  Nielsen  was  re- 
versed by  the  Supreme  Court  of  the  United 
States,  which  held  that  where  two  states 
have  concurrent  jurisdiction  over  the  same 
territory,  which  is  partly  located  in  one 
state  and  partly  in  the  other,  one  state  can- 
not prosecute  a  person  for  an  act  malum 
prohibitum  by  its  own  laws,  and  which  was 
committed  within  the  other  state  by  author- 
ity of  the  latter,  and  that  a  person  who  held 
a  purse-net  license  from  the  state  of  Wash- 
ington could  not  be  prosecuted  for  using  such 
net  on  the  Washington  side  of  the  Columbia 
river  in  the  courts  of  Oregon  for  violating 
the  statutes  of  the  latter  state  prohibiting 
the  use  of  a  net  of  that  kind. 

In  Re  Mattson  <C.  C.)  69  Fed.  635,  the  peti- 
tioner for  a  writ  of  habeas  corpus  in  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Oregon  showed  that  he  was  Im- 
prisoned upon  a  conviction  in  the  circuit, 
court  of  the  state  of  Oregon  for  Clatsop  coun- 
ty of  fishing  for  salmon  in  the  Columbia  river 
on  Sunday,  within  the  territorial  limits  of 
the  state  of  Washington,  in  violation  of  the 
laws  of  the  state  of  Oregon,  which  enactment 
established  a  weekly  close  season  for  that 
river  and  made  the  taking  of  such  fish  In 
that  stream  on  the  first  day  of  the  week  a 
misdemeanor.  L.  O.  L.  {  5237.  The  laws  of 
the  state  of  Washington  in  force  when  Matt- 
son  was  imprisoned  permitted  the  catching 
of  salmon  in  the  Columbia  river  upon  Sun- 
day. Based  upon  such  statement  of  facts  the 
petitioner  was  discharged  by  Judge  Bellinger 
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wbo,  In  teterrints  to  fh«  concnrrent  Jnrlsdlc- 
tlon  of  the  states  of  Oregon  and  Washington 
over  the  Columbia  river,  the  channel  of  which 
formed  their  common  boundary,  said : 

"It  is  clear,  therefore,  that  this  right  in  each 
Btate  ia  not  subject  to  control  or  regulation  by 
the  other,  unless  there  is  mutual  agreement  to 
that  end." 

In  Ex  parte  Desjelro  and  Ex  parte  Farla 
(O.  O.)  1S2  Fed.  1004,  each  petitioner  bad  been 
convicted  In  a  Justice's  court  for  Clatsop 
county.  Dr.,  of  unlawfully  flsblng  for  salmon 
In  the  Columbia  river  without  first  having 
b«en  a  bona  fide  resident  of  the  states  of 
Oregon,  Washington,  or  Idaho  for  a  period 
of  six  months  prior  thereto,  and  in  violation 
of  what  is  now  practically  section  6298,  L.  O. 
Tj.  The  facts  disclosed  at  their  trial  were 
that  Desjelro  was,  at  the  time,  charged  in 
the  complaint  upon  which  he  waa  convicted 
an  actual  resident  and  inhabitant  of  the  state 
of  CaUfomia  and  a  subject  of  the  King  of 
Italy.  Tuvia.  was  an  actual  resident  of  the 
same  state  and  a  naturalized  citizen  of  the 
United  Statea  The  laws  of  the  state  of 
Washington,  then  in  force,  authorized  the  Is- 
suance of  fishing  licenses.  Another  clause 
of  the  statute  of  that  state  then  and  now  In 
force,  reads: 

"No  license  shall  be  issued  to  any  person  who 
is  not  a  citizen  of  the  United  States,  unless 
such  person  baa  declared  his  intention  to  become 
such  one  year  prior  thereto,  and  is  and  has  been 
for  one  year  immediately  prior  to  the  time  of 
the  application  for  license  an  actual  rendent 
of  the  state  of  Washington.  •  •  •  Provided, 
licenses  issued  by  the  state  of  Oregon  shall  be 
deemed  valid  as  to  gill  nets  for  use  on  the 
Columbia  river  as  though  issued  1^  the  fish 
commissioner  of  this  state."  Laws  Wash.  1889, 
c.  117,  I  2;  Pierce's  Wash.  Code,  1912,  tit 
191,  {  65. 

Based  on  these  facts  Judge  Wolverton,  re- 
ferring to  a  clause  of  B.  &  C.  Comp.,  which 
is  now  Incorporated  In  L.  O.  L.  as  section 
5293,  says: 

"If  the  act  was  void  as  it  respects  a  citizen 
of  the  state  of  Washington,  being  general,  it  is 
void  as  to  every  other  citizen,  whether  of  the 
state  of  Washington  or  California,  or  elsewhere. 
It  is  the  act  of  concurrence  between  the  two 
states,  in  the  exercise  of  legislative  authority, 
that  validates  the  act  and  gives  it  the  force  of 
law,  and  unless  there  is  a  concurrence  or  as- 
sent by  both  states  to  the  enactment,  it  cannot 
have  that  force.  This  is  the  doctrine  of  the 
Mattson  Case,  and  it  has  direct  application  to 
the  case  at  bar.  Now  section  4092,  as  amended, 
makes  it  a  misdemeanor  for  any  person  not  a 
resident  of  the  state  for  the  period  of  six  months 
preceding  to  take  or  fish  for  salmon  fish  in 
any  of  the  waters  of  the  state.  This  is  a  spe- 
cific offense  within  itself.  An  examination  of 
the  laws  of  the  state  of  Washington  will  dis- 
close the  fact  that  there  is  no  such  offense  es- 
tablished within  that  state,  and  hence  there  is 
no  concurrence  in  the  laws  of  the  two  states 
as  to  the  offense.  In  each  state,  however,  it  is 
required  that  parties  desiring  to  fish  vdth  gill 
nets  shall  take  out  a  license,  and  in  each  a 
violation  of  any  of  the  provisions  touching  the 
occupation  of  fishing  within  the  waters  thereof 
is  made  a  misdemeanor,  so  that  it  may  be  said, 
perhaps,  that  the  states  have  legislated  concur- 
rently upon  that  subject.  By  the  Washington 
act  a  person  must  be  a  resident  of  the  state  for 
one  year  next  preceding  before  a  License  can  be 


issued  to  him;  in  Oregon  the  time  Is  fixed  at 
six  months;  but  this  is  a  matter  of  minor  im- 
portance, and  it  may  be  said  that  the  laws  ia 
that  regard  are  in  all  material  respects  con- 
cnrrent But  it  ia  not  the  offense  of  fishing 
without  a  license  that  is  complained  against. 
It  is  the  offense  at  fishing  without  being  a  resi- 
dent of  the  state;  and,  the  state  of  Washington 
not  having  concurred  in  this  legislation,  the 
act  is  void  as  to  all  persons  whether  they  be 
citizens  of  Washington  or  California,  and  is 
within  the  doctrine  of  the  Mattson  Case."  69 
Fed.  535. 

The  catching  of  salmon  In  any  of  the  wa- 
ters of  Oregon  by  a  person  who  was  not  a 
citizen  of  the  United  States,  or  bad  not  de- 
clared hla  intention  to  become  such  and  had 
not  been  an  actual  resident  of  the  state  for 
six  months  immediately  prior  to  the  time  of 
engaging  in  that  bualness  was  first  made  a 
misdemeanor  by  an  act  approved  Febmary 
20,  1891.  Laws  Or.  1891,  p.  129.  rniis  stet- 
ute  created  a  substantive  oCTense  and  pre- 
scribed a  penalty  for  a  violation  thereof. 
That  act  was  repealed  by  another,  approved 
October  18,  1898.  Section  12  of  the  latter  act 
made  It  unlawful  for  any  person  to  fish  for 
salmon  In  any  of  the  waters  of  Oregon,  or  In 
any  of  the  waters  upon  which  this  stete  has 
concurrent  Jurisdiction,  without  first  having 
obtained  a  license  tberefor.  Section  16  of 
that  enactment  stipulated  that  any  person 
desiring  to  secnre  such  license  should  make 
written  application  therefor  to  the  fish  com- 
missioner, accompanied  by  his  affidavit  that 
he  was  a  citizen  of  the  United  Stetes,  or  had 
declared  his  Intention  to  become  such,  that 
he  was  and  had  been  for  six  months  preced- 
ing his  application  a  bona  fide  resld^it  of 
the  stete  of  Oregon,  and  that  by  bis  paying 
the  required  fee  a  license  should  thereupon 
be  issued  to  him.  Section  36  provided  that 
any.  person  violating  any  of  the  provisions  of 
snch  act  was  to  be  deemed  guilty  of  a  mla- 
demeanor  and  upon  conviction  should  be  pun- 
ished, ete.  Laws  Or.  1898,  p.  87.  It  will  thus 
be  seen  that  the  offense  of  catdilng  salmon 
in  the  Columbia  river  by  a  person  who  was 
not  a  bona  fide  resident  of  the  stete  of  Ore- 
gon was  expressly  repealed  and  another  act 
was  substituted  in  lien  thereof,  making  the 
teklng  of  snch  fish  from  that  sti^am  by  a 
person  without  first  having  obtained  a  license 
a  misdemeanor. 

Sections  12  and  16  of  the  act  last  referred 
to  were  amended  by  sections  31  and  32  of  the 
act  of  Febra{iry  28,  1901.  Laws  Or.  1901,  p. 
328.  These  amended  sections  were  incorpo- 
rated in  B.  &  C.  Comp.  as  sections  4092  and 
4093,  respectively.  Section  4069  of  that  com- 
pilation made  It  unlawful  for  any  person  to 
fish  for  salmon  In  any  of  the  waters  of  this 
stete,  or  In  any  of  the  waters  upon  which 
Oregon  has  concurrent  Jurisdiction,  by  any 
means  whatever,  except  with  book  and  line, 
without  first  having  obtained  a  license  there- 
for. Section  4092  asserted  It  to  be  unlawful 
for  any  person  to  fish  for  salmon  In  any  of 
the  waters  of  this  stete  unless  he  was  a  cltJ- 
zen  of  the  United  States  or  had  declared  his 
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Intention  to  become  sadi  and  bad  been  a  resi- 
dent of  Oreg(m  for  six  months.  A  license 
Issued  by  the  state  of  Washington  was  pro- 
claimed to  be  valid  as  to  gill-net  fishermen  for 
nse  on  the  Columbia  river.  Section  4003  pro- 
Ttded  that  any  person  desiring  to  obtain  snch 
a  license  should  present  a  written  application, 
accompanied  by  his  afiBdavlt,  to  the  fish 
warden,  showing  that  he  was  a  dtlzen  of  the 
United  States  or  had  declared  his  Intention 
to  become  such  and  had  been  for  six  months 
a  resident  of  Oregon.  A  corroboratlTe  affi- 
davit of  three  freeholders  was  also  required, 
ai>on  the  presentation  of  which  and  the  pay- 
ment of  a  fee  a  license  was  to  be  Issued  to 
the  applicant  Section  4113  provided  that  a 
violation  of  any  of  such  provisions  constitut- 
ed a  misdemeanor,  and  any  person  convicted 
thereof  should  be  punished,-  etc 

Construing  together  sections  4089,  4092, 
4003.  and  4118  of  B.  ft  C.  Comp.  shows  that 
the  offense  of  catching  salmon  by  a  person 
who  did  not  possess  the  requisite  qualifica- 
tions of  citizenship  and  residence  was  merged 
Into  the  crime  of  taking  such  fish  from  the 
waters  specified  without  first  having  obtained 
a  Uoense  therefor. 

Section  4092,  B.  &  C.  Comp.  was  amended 
by  lAws  Or.  1901,  p.  339,  {  31 ;  Id.  1903,  p; 
218:  Id.  1907,  c.  73,  p.  128 ;  Id.  1909,  c.  234, 
p.  466,  I  2.  The  last  amendment  Is  incorpo- 
rated In  I<.  O.  L.  as  section  6298.  Section 
4093.  B.  &  O.  Comp.,  was  amended  by  IJaws 
Or.  1903,  p.  218,  i  2,  whereby  the  previous 
method  of  securing  a  license  by  the  applicant 
making  the  requisite  proof  of  dtlzeuship  and 
residence  was  omitted.  That  section  was 
again  amended  by  Laws  Or.  1906,  p.  116,  §  1, 
bat  no  material  change  was  made  In  the  last 
preceding  enactment,  nor  was  the  applicant 
for  a  license  reqnlr«l  to  submit  an  affidavit 
to  sabstantlate  his  citizenship  or  residence. 
Section  4003,  B.  &  C.  Comp.,  appears  to  have 
been  omitted  from  L.  O.  L.,  though  we  have 
been  unable  to  find  an  express  amendment  or 
repeal  thereof.  In  the  table  of  comparative 
sections  In  the  later  compilations  reference 
Is  made  to  the  section  last  noted,  and  atten- 
tion Is  called  to  sections  5299  and  6310,  L.  O. 
L>.  The  first  section  thus  referred  to  relates 
to  the  application  for  a  license  to  operate  a 
salmon  cannery.  The'  second  declares  that 
the  word  "person"  or  "persons,"  whete  used 
In  the  act,  shall  be  deemed  to  Include  partner- 
ships and  corporations. 

In  selecting  and  arranging  the  parts  of  It, 
O.  Lu  the  compilers  evidently  thought  the 
amendment  of  section  4092,  B.  &  C.  Comp., 
made  February  26,  1909,  impliedly  repealed 
the  next  section,  and  for  that  reason  they  did 
not  include  In  the  later  work  section  4093, 
B.  &  C.  Comp.  But  however  this  may  be,  it  is 
believed  that  the  unlawful  fishing  for  salmon 
In  the  waters  of  Oregon  is  the  gravamen  of 
the  offense,  and  not  the  fishing  In  such  wa- 
ters by  a  person  who  Is  not  a  resident  of  the 
atate. 

A  careful  examination  of  the  itatntes  of 


this  state,  relating  to  the  taking  of  salmon, 
leads  to  the  conclusion  that  the  offense  charg- 
ed In  one  case  of  unlawfully  taking  such  fish 
without  being  a  resident  of  Oregon  is  not 
specific  within  Itself,  but  that  the  characteris- 
tic crime,  denounced  by  the  enactment.  Is  the 
unlawful  catching  of  salmon  without  first 
having  secured  a  license,  which  authority 
cannot  be  granted  to  a  person  who  is  not  a 
citizen  of  the  United  States,  or  who  has  not 
declared  his  Intoitlon  to  become  snch  and 
has  not  been  for  the  requisite  period  a  resi- 
dent of  the  state  of  Oregon. 

The  law  of  the  state  of  Washington  In 
force  when  this  action  was  Instituted,  as  far 
as  essential  to  a  consideration  of  this  caoae^ 
reads: 

"That  no  fishing  a^plianoea  shall  be  construct- 
ed, operated  or  maintained  upon  any  of  the 
waters  of  this  state  or  the  Columbia  river  or  its 
tribataries  by  any  person  whomsoever,  without 
snch  person  shall  have  first  obtained  a  license 
BO  to  do  from  the  flab  commissioner  of  this 
state,  who  is  hereby  authorized  to  issue  said 
license  under  the  regulations  provided  by  law. 
*  *  *  No  license  shall  be  issued  to  any  per- 
son who  ia  not  a  dtucen  of  the  United  States, 
unless  such  person  has  declared  Us  intention 
to  become  such  one  year  prior  thereto,  and  is 
and  has  been  for  one  year  immediately  prior  to 
die  time  of  the  application  for  license  an  actual 
resident  of  the  state  of  Washington."  Sec- 
tion 2. 

"Any  person  violating  any  of  the  provisions 
of  this  act,  •  *  *  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall  upon  conviction  there- 
for for  each  and  every  offense,  be  subject  to  a 
fine.  *  •  * "  SecUon  20,  laws  Wash.  1899, 
p.  194. 

Although  the  state  of  Washington  in  Its 
sovereign  capacity  holds  the  title  to  8alm<Hi 
swimming  in  the  Columbia  river  tn  trust  for 
its  own  citizens,  if  no  law  of  that  state  pro- 
hibited the  catching  of  such  fish.  It  Is  prob- 
able that  any  nonresident,  whether  or  not  he 
was  a  citizen  of  the  United  States,  might 
lawfully  engage  in  that  businesa  Without 
such  legislation,  the  defendant  In  this  action 
might  well  have  insisted  at  his  trial,  and 
urged  on  this  appeal  that  he  was  fishing  In  a 
stream  over  which  the  state  of  Washington 
had  concurrent  jurisdiction,  and,  such  being 
true,  the  state  of  Oregon  could  not  legally 
punish  him  for  pursuing  a  lawful  business, 
though  he  was  catching  salmon  within  the 
borders  of  the  latter  state.  In  its  legislation 
the  state  of  Washington  has  concurred  In 
the  enactments  of  this  state,  prohibiting  the 
catdilng  of  salmon  in  the  Columbia  river 
without  a  license.  There  Is  a  mutual  agree- 
ment to  that  end.  That  the  laws  of  the  state 
of  Washington  demand  a  longer  residence  In 
that  state,  as  a  condition  precedent  to  ob- 
taining a  license  to  catch  such  fish  in  the 
Columbia  river,  than  Is  demanded  by  the 
statutes  of  Oregon  in  order  to  secure  a  sim- 
ilar authority.  Is  unlmi)ortant.  Bach  state 
has  concurred  with  the  other  in  Its  legislation 
on  this  subject. 

If,  however,  the  catching  of  salmon  by 
means  of  a  gill  net  in  the  Columbia  river  by 
a  person  who  la  not  a  resident  of  Oregon  be 
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regarded  as  constituting  a  distinct  offense, 
upon  a  conviction  for  which  a  penalty  may 
legally  be  imposed,  it  is  believed  that  the 
judgments  rendered  herein  can  be  sustained, 
though  the  statute  of  Washington  prohibits 
the  taking  of  such  fish  by  a  person  without 
first  having  obtained  a  license,  and  also 
makes  a  residence  in  that  state  for  one  year 
a  condition  precedent  to  securing  such  au- 
thority. With  respect  to  the  statutes  of  these 
states,  assuming  that  our  enactment  is  as 
last  hereinbefore  stated,  there  would  be  a 
diversity  as  to  the  essential  facts  constituting 
the  crime,  the  time  of  residence  in  the  respec- 
tive states,  and  possibly  as  to  the  degree  of 
punishment  that  might  t>e  inflicted.  There 
would  be,  however,  a  unity  of  prohibiting,  for 
the  term  of  six  months  at  least,  the  catdilng 
of  salmon  in  that  river.  Thus  it  appears 
that  the  act  charged  is  condemned  alike  by 
the  laws  of  Oregon  and  of  Washington. 
There  is  no  grant  of  authority  for  it  by  the 
latter  state.  Our  sister  commonwealth  hav- 
ing promulgated  a  rule  on  the  subject  which 
measurably  conforms  to  our  own,  the  defend- 
ant cannot  claim  immunity  through  any  lack 
of  legislation  on  either  side  of  the  boundary. 
We  conclude,  therefore,  that  the  rule  an- 
nounced in  Ex  parte  Desjeiro  (O.  C.)  162  Fed. 
1004,  is  not  controlling  herein. 

[4}  Section  4003,  B.  &  C.  Comp.,  originally 
read  in  part: 

"Any  person  desiring  to  obtain  a  license  to 
take  or  catch  salmon  fish  or  sturgeon  in  any 
of  the  waters  of  this  state,  in  any  manner  what- 
ever, either  working  upon  as  employer  or  em- 
ploy6  of  any  •  •  •  gill  net,  •  •  •  wheth- 
er such  person  is  the  owner  of  such  appliance 
or  otherwise,  shall  present  in  writing  to  the 
fish  warden  his  application." 

This  section  was  amended  February  24, 
1903,  and  the  words,  "either  working  upon 
as  employer  or  employe,"  etc.,  were  omitted. 
Laws  Or.  1903,  p.  218.  A  farther  amendment 
of  the  section  was  made  February  10,  1905, 
but  the  words  so  omitted  were  not  reincor- 
porated. Laws  Or.  1905,  p.  116.  Notwith- 
standing the  exclusion  of  the  words  referred 
to,  we  believe  the  language  is  reasonably  Im- 
plied in  section  6293,  L.  O.  L.,  which  makes  it 
unlawful  for  any  person  to  take  or  fish  for 
salmon  without  first  having  obtained  a 
license  therefor,  and  that  ttiis  provision  of 
the  statute  applies  to  the  person  in  charge 
of  a  fishing  boat  and  a  glU  not  used  for  that 
purpose,  though  the  owner  of  such  appliances 
may  have  secured  a  license  authorizing  him 
to  pursue  such  business.  We  conclude,  there- 
fore, that  the  defendant  was  guilty  as  charg- 
ed of  catching  salmon  without  first  having 
obtained  a  license. 

[S]  It  win  be  kept  in  mind  that  he  was  also 
convicted  of  unlawfully  taking  such  fish  from 
the  Columbia  river,  within  Clatsop  county, 
Or.,  without  being  a  resident  of  this  state. 
It  is  believed  that  such  charge  should  have 
been  made  by  an  allegation  of  unlawfully 
fishing  without  a  license.    Since  the  offenses 


as  averred  in  the  complaints  and  admitted 
in  the  agreed  statements  of  facts  were  com- 
mitted on  different  days,  they  constitute  sepa- 
rate misdemeanors,  and  a&'  the  fines  imposed 
in  each  Instance  were  identical,  the  judgment 
in  the  case  of  unlawfully  fishing  without  be- 
ing a  resident  of  this  state  can  be  upheld  by 
invoking  section  3  of  article  7  of  the  Consti- 
tution of  Oregon. 

It  follows  tliat  the  judgment  ,in  each  case 
should  be  affirmed ;  and  it  is  so  ordered. 

(75  Or.  385; 

LANG  et  al.  .v.  CITY  OF  PORTLAND  et  aL 
(Supreme  Oiurt  of  Oregon.     Uarch  23,  1915.) 

1.  Dedication  «=>19— Desiokation  nr  Hap— 
Mabkets. 

The  filing  of  a  map  or  plat  showing  a  lot 
marked  132,  and  declaring  that:  "Blocks  having 
other  marks  are  unappropriated,  but  left  subject 
to  the  uses  as  followB:  When  tbe^r  will  be  bdIk- 
atantially  improved  for  the  following  purposes: 
•  •  •  Blocks  132  and  172  for  markets'^— did 
not  constitute  a  dedication  of  block  132  to  the 
uses  of  a  public  market 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  ||  36,  87-47;  Dec.  Dig.  «=>10.] 

2.  Dedicatior  «=>39— Desionation  in  Map. 

Proprietors  of  a  claim  entered  into  an  es- 
crow agreement  that  each  would  acquire  title  to 
the  part  set  off  to  him,  and  thereafter  protect 
by  proper  conveyances  those  who  had  fUready 
purchased  from  them.  One  proprietor  undertook 
to  procure  title  to  the  entire  tract,  and  filed  a 
map  or  plat  stating:  "Blocks  having  other 
marks  are  anapproprfated,  but  left  subject  to  the 
uses  as  follows:  *  •  •  Blocks  132  and  172 
for  markets" — but  never  acquired  title  to  such 
land.  Another  proprietor  secured  a  patent  for 
a  donation  land  claim  embracing  block  132,  and 
conveyed  without  knowledge  of  such  map,  bnt 
with  reference  to  another  map,  and  exercised 
private  ownership  over  the  block,  brought  eject- 
ment against  a  trespasser,  opposed  ejectment  by 
the  city,  and  compromised  by  a  sale  to  the  city. 
Held,  that  there  was  no  knowledge  or  acta  on 
the  part  of  the  last  proprietor  committing  him  to 
any  dedication  made  by  the  map  of  his  copropri- 
etor. 

rEM.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  t  77;   Dec  Dig.  is=>39.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  (bounty ;  Oeorge  N.  Davis,  Judge. 

Action  for  injunction  by  Gordan  Lang  and 
others  against  the  City  of  Portland  and  oth- 
ers. Decree  for  defendants,  and  plaintiffs  ap- 
peal.   Aillrmed. 

This  la  a  suit  to  enjoin  the  city  of  Port- 
land from  using  block  No.  132  in  said  city 
as  a  site  for  the  erection  of  a  public  auditori- 
um. In  the  complaint  it  is  alleged  that  the 
original  owners  of  the  town  site,  Stephen  CX)f- 
fin,  Daniel  H.  Lownsdale,  and  W.  W.  Chap- 
man, in  1850  attempted  to,  and  did,  dedicate 
this  block  to  the  public  for  the  uses  and  pur- 
poses of  a  public  market;  that  plaintiffs  are 
taxpayers  and  property  owners  In  the  vicinity 
of  block  No.  1-32,  and  will  suffer  special  In- 
jury by  a  diversion  of  the  use  of  this  land 
from  that  of  a  public  market  to  that  of  a 
public  auditorium.  It  is  also  alleged,  as  a 
second  cause  of  suit,  that  the  charter  of  the 
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defendant  dty  authorizes  the  sale  of  munic- 
ipal bonds  to  the  extent  of  $600,000,  and  no 
more,  for  the  acquisition  of  land  for  a  site, 
"and  for  the  construction,  maintenance,  opera- 
tion, and  management  ot  said  public  audltorl- 
nm."  It  is  then  alleged  that  the  sale  of  such 
bonds  will  produce  a  net  fund  of  ^28,000  for 
such  purposes ;  that  block  No.  132  has  a  mar- 
ket value  of  $130,000 ;  and  that  to  appropri- 
ate this  land  as  a  site  for  the  auditorium 
VEill  Involve  an  expenditure  of  $730,000,  there- 
by exceeding  the  limit  ot  expenditure  au- 
thorized. 

The  defendants  in  their  answer,  by  way  of 
denials  and  affirmative  allegations,  join  issue 
apon  all  of  the  material  allegations  of  the 
c«xnplaint,  and,  a  reply  thereto  having  been 
dnly  filed,  a  trial  was  had,  whereupon  the 
trial  court  made  and  entered  a  decree  in  fa- 
vor of  defendants,  from  which  decree  plain- 
tllTs  appeal. 

L.  M.  Lepper,  of  Portland  (Hall  &  Lepper, 
of  Portland,  on  the  brief),  for  appellants. 
layman  B.  Latourette,  of  Portland  (W.  P,  La 
Roche,  City  Atty.,  and  Stanley  Myers,  both  of 
Portland,  on  the  brief),  for  respondents. 

BENSON,  J.  (after  stating  the  facts  as 
above).  The  pleadings  of  this  case  deal 
largely  in  historical  recitals,  In  which  there 
is,  fortunately,  but  slight,  if  any,  divergence. 
Since  these  historical  facts  are  of  large  im- 
p<»taiice  In  determining  the  issues  herein,  it 
will  be  well  to  state  briefly  such  as  we  deem 
of  value  in  elucidating  the  questions  involved. 

In  1849  D.  H.  Lownsdale  purchased  of  one 
Pettygrove  his  claim  to  640  acres  of  land  on 
the  west  side  of  the  Willamette  river  where 
the  city  of  Portland  now  stands.  He  then 
sold  to  Stephen  C!offln  and  W.  W.  Chapman 
each  an  undivided  one-third  interest  ther^n. 
In  the  spring  of  1850  these  proprietors  had 
the  daim  surveyed  by  R.  V.  Short,  who  laid 
ont  a  portion  of  the  property  Into  blocks,  and 
made  a  map  thereof.  John  Brady  then  made 
two  copies  of  this  map,  thus  aftording  each 
proprietor  a  copy.  This  map  has  since  been 
known  as  the  "Brady  map"  or  "Short-Brady 
map."  The  plat  included  block  No.  132,  but 
bore  no  reference  or  particular  marking  with 
relation  thereto.  In  March,  1852,  the  three 
proprietors  decided  that  the  only  satisfactory 
plan  for  securing  a  legal  title  to  their  land 
would  be  to  secure  patents  under  the  Oregon 
Donation  Act,  and  they  therefore  partitioned 
their  claim,  and  entered  into  what  was  there- 
after known  as  the  "escrow  agreement," 
whereby  they  stipulated  that  each  should  ao- 
iinire  title  to  the  part  set  oflT  to  him,  that 
they  would,  after  securing  title,  protect  by 
pr<^)er  conveyances  those  who  had  already 
purchased  from  them  and  protect  each  other 
from  the  complications  arising  from  the 
claims  of  their  several  wives  to  portions  of 
sodi  donation  claims.  Thereafter  Coffln  and 
Chapman  eftch  took  the  necessary  steps  to 
secure  title  to  the  lands  set  off  to  him,  but 
Lownsdale,  for  some  unexplained  reason,  un- 


dertook to  acquire  title  to  the  entire  tract, 
and,  having  taken  the  required  stepajln  that 
direction,  on  December  9,  1852,  he  filed  for 
record  a  map  with  acknowledgment  and  mem- 
oranda attached  thereto,  which  reads  as  fol- 
lows: 

"Plat  of  D.  H.  Lownsdale's  claim,  including 
map  or  plat  of  the  original  town  of  Portland  (on 
what  is  known  aa  the  Portland  claim  of  land, 
which  claim  is  held  under  record,  in  the  terri- 
torial record  books  in  the  name  of  Daniel  H. 
Lownsdale ;  recorded  on  the  23d  day  ot  Septem- 
ber, A.  D.  1848,  at  Oregon  City  by  Theophilus 
McGruder,  recorder,  and  proven  up  before  the 
surveyor  general  of  Oregon  at  Oregon  City  on 
the  28th  of  October,  1852,  Vs  the  said  claimant, 
Daniel  H.  Lownsdale)  together  with  enlarge- 
ments. Now,  know  ye  that  so  much  of  said 
claim  as  is  covered  with  said  original  town 
plat  or  map  and  the  enlargements  are  included 
within  the  marginal  lines  and  the  northern  claim 
line  and  the  river  Willamette,  inclusive,  may 
and  by  my  permission  be  subject  to  the  by-laws 
of  a  corporation  for  said  town  or  city  under 
charter  from  the  Legislature  of  Oregon  Terri- 
tory BO  far  as  making  regulations  for  the  public 
streets  as  laid  down  by  their  particular  width 
(but  not  further),  also  any  public  square  for  or- 
namental purposes  (but  not  otherwise),  also  any 
public  parks.  The  several  public  streets  are 
particularly  marked  with  their  names  and 
widths.  Those  running  eastward  and  westward 
commence  at  low-tide  water  mark  at  the  margin 
of  the  Willamette  river  (except  south  of  Mar- 
ket street),  and  are  all  60  feet  in  width,  and  no 
more.  The  wharves  and  wharfing  privileges  are 
all  specially  reserved  to  the  holder  of  the  claims, 
and  never  (except  by  deed)  subject  to  any  but 
the  laws  of  the  territory  of  Oregon  or  ordinances 
of  town  or  city  corporation  as  other  town  (pri- 
vate) property.  The  marginal  above  referred  to 
are  marked  (A,  B,  C,  D,  B,  G,  H,  I,  J,  K.  on  or 
not  far  from  center  of  each  line):  N.  B.  AH 
rights  as  claim  holder  and  not  particularly  de- 
scribed above  or  quitclaimed  to  others  to  pri- 
vate individuals  are  specially  reserved  to  me  and 
my  heirs  forever.  Given  under  my  hand  and 
seal  this  3d  day  of  December,  A.  D.  1852. 
"Daniel  H.  Lownsdale.    (L.  S.] 

"Blocks  64  and  55  appropriated  for  public 
square.  C.  Church  appropriated  to  the  Omgre- 
gational  Church  No.  23  N.  %  B.  Church  appro- 

griated  to  the  Baptist  Church  No.  62  N.  ^  F. 
eminary  appropriated  to  Female  Seminary  Na 
205.  Blocks  having  other  marks  are  unappropri- 
ated, but  left  subject  to  the  uses  as  follows:  At 
any  time  they  will  be  substantially  improved 
for  the  following  purposes:  B.  150  Free  Ma- 
sons, Odd  Fellows,  Sons  of  Temperance  and 
Lyceum ;  block  132  and  172  for  markets:  N. 
Mi  block  134  district  school ;  block  211  for  Male 
Seminary ;  S.  %  block  208  for  Daughters  Tem- 
perance. The  parks  of  80  feet  in  width  are  al- 
ready appropriated  for  public  parks. 

"Received  for  record  December  9th.  Recorded 
December  16tb,  A.  D.  1852. 

"W.  S.  Caldwell,    Clerk  and  Recorder." 

Some  time  after  the  making  of  the  Brady 
map,  but  prior  to  1854,  a  map  of  the  city  of 
Portland  was  made  by  T.  O.  Travailliot,  the 
captain  of  a  French  ship  then  at  Portland, 
and  in  1866  a  map  was  made  by  one  Bnrrage, 
which,  by  order  of  the  city  council,  was  filed 
with  the  county  clerk.  These  are  the  maps 
which  are  discussed  by  counsel  in  their  argu- 
ments herein,  although  the  Travailliot  map 
is  not  in  evidence,  but  is  mentioned  in  the 
stipulation  of  facts,  and  it  is  admitted  that 
block  No.  132  is  tinted  with  "a  reddish  col- 
or" therein.    A  patent,  under  the  town-site 
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act  of  1844,  was  Issned  by  the  federal  gov- 
ernment to  the  dty  of  Portland  on  December 
4,  1860,  and  on  March  8,  1861,  a  patent  was 
issued  to  W.  W.  Chapman  for  a  donation 
land  claim,  both  of  which  Indade  the  land 
known  as  block  Na  132.  In  1862  the  clt? 
council  by  resolution  adopted  the  Brady  map 
as  the  official  plat  of  the  dty,  and  appointed 
a  committee  to  secure  bonds  or  deeds  of  the 
streets  and  deed  of  trust  for  the  lands  dedi- 
cated by  the  proprietors  for  public  purposes, 
but  the  committee  failed  to  secure  the  same. 
Prior  to  June  16,  1864,  an  action  in  eject- 
ment was  begun  bjr  W.  W.  Chapman  against 
T.  3.  Carter  for  the  possession  of  block  No. 
132,  in  which  Chapman  was  successful.  In 
1866  the  city  of  Portland  began  an  action  In 
ejectment  against  Chapman,  In  which  case 
Chapman  filed  an  answer  setting  up  title, 
possession,  and  right  of  possession  in  him- 
self, and,  while  this  action  was  pending,  the 
dty  conncil  settled  the  controversy  by  paying 
Chapman  $1,200,  and  receiving  therefor  a 
warranty  deed  to  the  land  in  dispute.  In 
that  action  the  dty  based  its  right  of  pos- 
session upon  the  patent  issued  to  it  under  the 
town-site  act  of  1844. 

It  is  conceded  that  W.  W.  Chapman,  the 
patentee  of  the  land  in  controversy,  sold 
lots  and  blocks  as  represented  upon  the  Bra- 
dy map,  but  there  is  no  satisfactory  evidence 
that  he  ever  knew  of,  or  used,  the  Lownsdale 
plat  in  any  manner.  The  evidence  discloses 
that  the  property  has  never  been  used  as  a 
public  market  For  several  years  it  was 
used  by  L.  O.  Pfunder  for  his  business  as  a 
gardener  and  florist,  and  under  hia  agreement 
with  the  dty  he  improved  and  cultivated  it 
with  a  view  to  its  becoming  a  public  park. 
Thereafter,  with  the  consent  and  approval 
of  the  dty  authorities,  it  served  as  a  site 
for  a  Mechanics'  Fair  Pavilion,  which  build- 
ing was  so  used  for  about  10  years,  after 
which  it  was  occupied  by  various  people  for 
various  purposes,  until  1903,  at  which  time 
the  dty,  by  ordinance,  leased  the  ground  to 
a  corporation  known  as  the  Union  Market 
Company  for  a  term  of  25  years,  upon  the 
condition  that  they  erect  thereon  buildings 
of  a  spedSed  value,  "to  be  used  exclusively 
as  a  market  place."  This  corporation  as- 
signed- Its  lease  and  franchise  to  "the  Peo- 
ple's Market  Association,"  a  corporation, 
which  having  defaulted  in  the  matter  of 
complying  with  the  terms  of  the  lease,  the 
dty  coundl  sought  to  repeal  the  ordinance, 
and  the  corporation  began  a  suit  to  enjoin 
the  city  from  so  doing.  Thereafter  such 
proceedings  were  had  therein  that  the  dty 
prevailed,  and  the  suit  was  dismissed.  Since 
that  time  the  land  has  been  used  as  a  place 
for  stovlng  firewood  and  for  balloon  ascen- 
sions, when  it  was  not  entirely  idle.  There 
were  many  other  lines  of  evidence  developed 
npon  the  trial,  but  these  are  the  only  ones 
which  we  regard  as  pertinent  or  important 
In  the  consideration  of  the  case. 


[1]  The  one  Important  question  to  be  de- 
termined Is  this:  Does  the  dty  hold  the  title 
to  the  property  by  a  dedication  which  would 
preclude  Its  use  for  any  other  pqrpose  than 
that  of  a  public  market,  or  does  it  hold  the 
same  by  purchase  from  W.  W.  Chapman, 
free  from  any  condition  or  limitation  as  to 
its  use? 

It  is  contended  that  whatever  acts  at  dedi- 
cation there  were  had  their  inception  in  the 
act  of  D.  H:  Lownsdale  In  filing  the  plat  or 
map  herein  referred  to,  and  were  made  bind- 
ing, if  at  all,  by  the  acts  of  Chapman,  the 
first  private  owner  of  the  fee,  in  selUng  prop- 
erty by  the  use  and  exhibition  of  that  map 
or  some  copy  thereof.  It  must  be  premised 
that  Lownsdale  never  had  any  legal  title  to 
block  No.  132,  and  that  hia  act  of  filing  the 
map  referred  to  was  done  without  the  con- 
sent or  approval  of  his  associates.  However, 
we  are  of  the  opinion  that  there  is  nothing 
upon  or  connected  with  the  Lownsdale  map 
in  the  nature  of  a  dedication.  The  hlo<3s.  No. 
132  la  platted  thereon  in  like  manner  as  oth- 
er blocks,  and  there  is  no  legend  or  state- 
ment except  the  one  unsigned,  which  reads 
as  follows: 

"Blocks  havin;;  other  marks  are  unappropriat- 
ed but  left  subject  to  the  uses  as  follows:  At 
any  time  they  will  be  substantially  improved  for 
the  following  purposes:  B.  150  Free  Masons, 
Odd  Fellows,  Sons  of  Temperance  and  Lyceum ; 
block  132  and  172  for  markets."  etc 

There  is  nothing  in  this  statement  incon- 
sistent with  private  ownership.  In  a  similar 
case  the  Supreme  Court  of  Iowa  says: 

"The  phrase  'Garden  Square'  does  not  express 
or  necessarily  imply  a  dedication  to  the  public. 
The  implication  from  the  expression  is  rather  the 
other  way.  There  seems,  however,  to  be  nothing 
conclusive  either  for  or  against  the  dedication 
in  the  words  used."  City  of  PeUa  v.  Scholte,  24 
Iowa,  288,  96  Am.  Dec.  729. 

The  same  has  been  the  holding  as  to  a 
"hotel  site"  (Hanes  v.  Land  Co.,  129  N.  C. 
311,  40  S.  E.  114),  and  "wharf"  (Palen  v. 
Ocean  City,  64  N.  J.  Law,  669i).  And  in  the 
case  of  Harris  v.  City  of  St.  Helens,  143  Pac. 
941,  this  court  held  that  the  plat  of  a  town 
site  upon  which  a  tract  of  land  is  designated 
as  "the  Strand,"  which  designation  is  fol- 
lowed by  the  words  "reserved  for  wharves," 
does  not  imply  a  dedication.  The  court, 
speaking  by  Mr.  Justice  Ramsey,  says: 

"The  phrase  'reserved  for  wharves,'  written  in 
that  part  of  said  plat  marked  'Strand,'  signifies 
that  the  owner  retained  or  kept  back  the  tract 
represented  by  that  space  for  wharves.  Wharves 
may  be  private  property;  and  hence  the  words 
'reserved  for  wharves'  do  not  manifest  an  inten- 
tion on  the  part  of  the  owner  to  part  with  the 
title  to  the  Strand  or  to  devote  it  to  public  use. 
He  may  have  intended  to  retain  it  until  it  should 
be  needed  for  wharves,  and  then  sell  it  to  per- 
sons desiring  to  engage  in  the  business  of  operat- 
ing wharves.  There  is  nothing  in  the  words 
used  to  indicate  that  he  intended  to  devote  said 
property  to  the  public  use  as  a  place  for 
wharves.  The  use  of  the  word  "reserved*  tends 
to  negative  such  an  intention." 

This  very  dear  and  accurate  expression  of 
the  law  is  strikingly  pertinent  to  this  dlscus- 

«  48  Atl.  774. 
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alon.  It  win  be  remembered  that  the  Lowns- 
iale  plat,  referring,  among  others,  to  block 
Ko.  132.  saya: 

"Unapprojj^ted,  but  left  subject  to  the  uses 
aa  follows:  When  they  will  be  substantially  im- 
proved for  the  following  parposes:  •  •  • 
Blocks  182  and  172  for  markets." 

Every  market  in  Portland  to-day  Is  private 
property.  The  above  statement,  as  it  Im- 
presses ns,  seems  to  negative  any  intention 
to  devote  to  a  public  use;  but,  U  It  were 
otherwise,  U  the  statement  upon  the  Lowns- 
dale  map  did  constitute  a  dedication  to  the 
pobllc  use  as  to  Lownsdale,  there  is  no  per- 
snasive  evidence  in  the  record  tending  to 
connect  Chapman  therewith.  , 

[2]  CSiapman  says  that  he  never  saw  the 
Iiownsdale  map;  that  he  sold  his  lots  and 
blocks  by  the  use  of  the  Short  or  Brady  map, 
which  was  absolutely  silent  as  to  any  pub- 
lic nse  of  block  No.  132.  The  record  also  dis- 
closes that  he  exercised  acts  of  private  own- 
ership over  the  premises,  such  as  cutting 
down  tile  forest  trees  thereon,  bringing  an 
action  In  ejectment  against  one  Carter  as  a 
trespasser,  contesting  the  ejectment  action 
of  the  dty  against  himself,  and  compromising 
that  proceeding  by  selling  the  property  to 
the  dty  for  $14200.  It  was  contended  by 
plalntiS  that  the  "escrow  agreement"  entered 
Into  by  Lpwnsdale,  Coffin,  and  Chapman  com- 
mitted Chapman  to  the  alleged  dedication  in 
the  Lownsdale  map,  but,  after  a  careful  read- 
ing and  consideratirai  of  that  document,  we 
are  unable  to  find  anything  therein  to  justi- 
fy counsel's  contention.  It  must  not  be  for- 
gotten that  Lownsdale  never  had  any  title 
to  the  land  in  controversy.  In  the  case  of 
Lownsdale  v.  City  of  Portland,  1  Or.  394, 
Fed.  Cas.'No.  8,578,  Judge  Deady,  in  speak- 
ing of  Lownsdale's  interest  as  acquired  from 
Pettygrove  and  Lovejoy  of  the  same  lands 
and  others,  says: 

"Pettygrove  and  Lovejoy  had  no  interest  in  the 
■oU,  never  acquired  any,  and  had  notiiing  to 
dedicate.  They  simply  held  the  naked  posses- 
non  of  the  land  under  the  laws  of  the  provision- 
al government,  according  to  the  custom  of  the 
country  at  the  time  they  gave  up  and  abandoned 
the  possession  to  D.  H.  Lownsdale,  who  took 
it  as  though  the  foot  of  man  had  never  been  up- 
on it,  except  as  to  the  extent  of  its  boundaries, 
or  personal  liability  be  might  take  upon  himself 
by  special  agreement  with  said  Pettfgrove  and 
Lovejoy  in  relation  to  their  past  acts  concerning 
it" 

Ttia  quotation  Is  quite  relevant  In  the 
case  at  bar,  in  speaking  of  the  dealings  of 
Lownsdale  and  Chapman,  in  relation  to  block 
No.  132.  Neither  party  contends  that  the 
dty  had  any  title  to  this  land  by  virtue  of 
the  town-aite  patent  It  follows  that  Chapm.in 
never  dedicated  these  premises  to  a  public 
use,  and  the  dty  acquired  title  by  purchase 
from  Chapman,  free  from  any  trust  or  limi- 
tation as  to  its  use. 

As  to  the  threatened  acts  of  the  dty  in 
expending  a  greater  sum  for  an  auditorium 
that  tlie  amount  limited  by  the  vote  of  her 


dtlaens  for  that  purpose.  It  Is  needless  to 
say  more  than  that  the  evidence  dlsdoses 
no  purpose  upon  the  part  of  the  authorities 
to  do  so.  There  are  a  number  of  contentions 
presented  by  counsel  which  we  have  not  dis- 
cussed, but  views  herein  expressed  render 
their  consideration  tmlmportant. 
The  decree  of  the  lower  court  Is  affirmed. 

M00RE2,  a  J.,  and  BEAN  and  HABBIS, 
JJ.,  concur. 

"""^^  (75  Or.  428) 

PHT  V.  WRI6HT,  County  Qei*. 
(Supreme  Court  of  Oregon.  March  80,  1015.) 
MANDAifTJB  «=»190— Costs— Stjpbsux  Coubt. 
Const  art  7,  1  %  provides  that  the  Su- 
preme Court  may,  in  its  discretion,  take  orig- 
inal jurisdiction  of  mandamus,  quo  warranto, 
and  habeas  corpus.  L.  O.  L.  |  624,  gives  ex- 
clusive jurisdiction  in  mandamus  to  the  circuit 
court  except  that  the  Supreme  Court  shall  have 
jurisdiction  in  mandamus  to  protect  its  juris- 
diction. SM  that  wliile  the  constitutional 
jurisdiction  of  the  Supreme  Court  in  mandamus 
was  not  limited  by  section  624,  yet  in  adminis- 
tering the  remedy  the  Supreme  Court  would 
follow  the  procedure  prescribed  for  the  circuit 
court  so  that  where  plaintiff  obtained  the  writ 
against  a  county  derk  directing  the  issue  of  a 
certificate  of  election,  plaintiff,  not  being  lim- 
ited by  section  621  in  recovery  of  costs  to  a 
case  where  damages  also  were  recovered,  was 
entitled  to  costs  as  In  the  drcuit  court;  Uiat 
is,  a  filing  fee  of  $5,  a  trial  fee  of  $6,  costs  $10, 
and  the  expense  of  printing  brief  required  by 
the  rules  $25. 

[Ed.  Note. — For  other  caaes,^see  Mandamus, 
Cent  Dig.  H  438-143 ;    Dec.  Dig.  «=93L90.] 

In  Banc.  Plaintiff  filed  his  cost  bill,  and 
defendant  moves  to  retaz.  BUI  modified  and 
approved. 

See,  also,  146  Pac.  138. 

This  was  an  original  proceeding  In  man- 
damus In  this  court.  The  plaintiff  prevailed 
and  filed  his  cost  bUl  containing  the  follow- 
ing items: 

Filing  fee $16  00 

Trial  fee 6  00 

Brief  (23  pages) 25  00 

Statutory  attorney  fee  (costs) 16  00 

Total    $61  OO 

The  defendant  objected  to  each  of  these 
items  on  the  ground  that  there  is  no  statute 
authorizing  the  taxation  or  collection  of  such 
fees  in  an  original  proceeding  in  this  court 
and  now  moves  to  retax  the  same  for  like 
reasons. 

Crawford  &  Eakln,  of  La  Grande,  for  plaln- 
ttff.  Cochran  &  Eberhard,  of  La  Grande,  for 
defendant 

BURNETT,  J.  (after  stating  the  facts  aa 
al)ove).  In  its  latest  amended  form  section 
2  of  article  7  of  the  Oregon  Constitution  says: 

"The  courts,  jurisdiction,  and  judidal  system 
of  Oregon,  except  so  far  as  expressly  changed 
by  this  amendment  shall  remain  as  at  present 
constituted  until  otherwise  provided  by  law. 
But  the  Supreme  Court  may,  in  its  own  discre- 
tion, take  original  jurisdiction  in  mandamus, 
quo  warranto,  and  habeas  corpus  proceedings. 
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Tbe  statute  prescribing  the  procedure  In 
mandamus  was  enacted  as  part  of  the  Code 
of  CItU  Procedure  In  1862,  and  remains  un- 
changed to  this  day.  Section  624,  L.  O.  L.,' 
reads  thus: 

"The  circuit  court  or  judge  thereof  of  the 
county  wherein  the  defendant,  if  a  public  officer 
or  body,  ezercisea  his  or  its  functions,  or  if  a 
private  person  or  corporation,  wherein  such  per- 
son resides  or  may  be  found,  or  such  private 
corporation  might  be  sued  in  an  action,  shall 
have  exclusive  jurisdiction  of  the  proceeding 
herein  prescribed,  except  tliat  the  Supreme  Court 
shall  have  jurisdiction  of  such  proceeding  in  all 
cases  arising  in  tbe  state  where  it  may  be  nec- 
essary or  proper  to  enable  sucli  court  to  main- 
tain Its  appellate  jur^iction." 

In  our  judgment  the  effect  of  tbe  excerpt 
from  tha  fundamental  law  already  quoted  Is 
to  enlarge  the  Jurisdiction  of  this  court  be- 
yond the  terms  of  section  624,  L.  O.  L.,  and 
malce  It,  so  far  as  original  power  Is  concern- 
ed, concurrent  with  the  circuit  courts  of  the 
state.  In  talcing  original  jarlsdlctlon,  there- 
fore, of  a  case  like  the  present,  this  court 
must  adopt  and  be  governed  by  tbe  procedure 
laid  down  t>efore  for  the  circuit  court  In 
other  words,  as  to  original  Jurisdiction,  when 
It  chooses  to  exercise  the  same,  it  assumes 
the  same  relation  to  proceedings  in  man- 
damus as  that  occupied  by  any  circuit  court 
Considering  that  the  defendant  was  called  to 
account  in  this  proceeding  in  respect  to  his 
functions  as  the  county  clerk  of  Union  coun- 
ty, It  is  plain  that  this  court  must  be  govern- 
ed exactly  as  that  court  would  have  been 
had  the  proceeding  been  initiated  there. 

An  incident  in  mandamus  procedure  is  de- 
scribed In  section  621,  U  O.  L.: 

"If  judgment  be  given  for  the  plaintiff,  he 
shall  recover  the  damages  which  he  shall  iiave 
sustained  by  reason  of  the  premises,  to  be  ascer- 
tained in  the  same  manner  as  in  an  action,  to- 
gether with  costs  and  disbursements,  and  a  per- 
emptory mandamus  shall  be  awarded  without 
delay." 

It  has  been  decided  by  this  court  In  Bush  v. 
Gelsy,  16  Or.  355,  362,  19  Pac.  123,  that  the 
right  of  a  plaintiff  in  a  mandamus  proceeding 
to  recover  costs  under  this  section  does  not 
depend  upon  his  claiming  or  recovering  dam- 
ages therein.  He  is  entitled  to  costs  as  a 
matter  of  course  upon  obtaining  the  relief 
sought  We  consider,  therefore,  that  the 
costs  and  disbursements  should  be  taxed  In 
tills  court  In  this  original  proceeding  exactly 
as  they  would  have  been  taxed  In  the  circuit 
court  of  Union  county  If  the  same  result  had 
t>een  reached  there  as  was  attained  In  this 
litigation.  The  amount  of  costs  for  the  cir- 
cuit court  when  Judgment  is  given  after  a 
trial  of  issue  of  fact  is  |10.  U  O.  L.  i  566. 
By  the  succeeding  section  a  party  entitled  to 
costs  roust  be  allowed  for  all  necessary  dis- 
bursements. The  flUng  fee  as  prescribed  by 
section  1113,  L.  O.  L.,  In  a  case  of  this  Idnd, 
is  $5.  The  trial  fee  prescribed  for  a  county 
nice  Union  under  the  terms  of  this  section  is 
$2.  As  to  the  item  of  $25,  fee  for  brief,  it 
may  properly  be  classed  as  a  necessary  dis- 


bursement, although  it  may  not  be  specifical- 
ly named  by  the  statute;  bat,  owing  to  the 
crowded  condition  of  our  docltet,  it  is  essen- 
tial to  the  proper  administration  of  the  busi- 
ness of  the  court  that  the  arguments  of  coun- 
sel should  be  preserved  for  our  benefit  in  the 
form  of  printed  briefs.  This  practice  has 
been  in  vogue  so  long  that  in  a  sense  It  may 
be  called  the  common  law  of  the  state,  so 
that  within  reasonable  limits  a  printed  brief 
will  be  considered  the  subject  of  a  necessary 
disbursement  in  the  presentation  of  a  case 
coming  under  the  original  Jurisdiction  of  the 
court.  Confining  ourselves,  therefore,  to  tbe 
exact  question  presented  here  we  hold  that 
the  costs  and  disbursements  in  this  action 
should  be  taxed  in  favor  of  tbe  plaintiff  as 
follows: 

Filing   fee f  5  00 

Trial    fee 2  00 

Cost 10  00 

Brief  25  00 

Total   $42  00 

With  this  modification,  the  former  opinion 
will  be  withdrawn,  and  this  one  substituted. 

(76  Or.  ««) 
SHERRETT  et  aL  v.  CITY  OF  PORTLAND 
et  al. 

(Supreme  Court  of  Oregon.     March -30,  1916.) 

MUNICrPAI.    OOBPOBATIONS    «=>330  —  Stbekt 

IMPBOVEMENTS— Patented  Matebiai.. 

In  the  absence  of  fraud,  collusion,  or  unfair 
dealing  on  the  part  of  city  officers,  although  tbe 
city  charter  provides  that  the  worli  of  improv- 
ing a  street  must  be  let  to  the  lowest  responal- 
bie  bidder,  and  although  the  city  council  must 
designate  in  advance  the  character  of  the  im- 
provement, such  council,  if  it  deems  best  may 
provide  that  tbe  paving  of  a  street  shall  l>e  of  a 
certain  iiind  of  patented  material,  the  owner 
of  the  patent  not  being  the  contractor,  but  hav- 
ing offered  to  furnish  at  a  fixed  price  to  which- 
ever contractor  might  have  his  bid  accepted : 
First  the  right  to  use  its  patented  process  for 
paving;  second,  the  machinery  to  lay  such  pav- 
ing; and,  third,  skilled  labor  and  supervision  for 
the  work. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {}  854,  855;  Dec.  Dig. 
«8=>330.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  N.  DavU,  Judge. 

Suit  to  enjoin  collection  of  a  betterment 
assessment  by  D.  T.  Sherrett  and  others 
against  the  City  of  Portland  and  the  Con- 
solidated Contract  Company,  a  corporation. 
Decree  for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

The  city  council  on  December  4,  1910, 
adopted  a  resolution  requiring  the  engineer  to 
prepare  plans  and  specifications,  together 
with  estimates,  for  an  appropriate  improve- 
ment of  Milwaukee  street  from  the  north, 
line  of  Holgate  street  to  the  north  line  of 
Nehalem  avenue,  by  constructing  artificial 
stone  sidewalks  and  curbs  and  paving  the 
roadway  with  Hassam  pavement  The  city 
engineer  on  March  22,  1911,  filed  with  the 
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■aditor  plans  and  spedflcatlons  for  snch  Im- 
provement, witn  an  estimate  of  tbe  quantities 
of  material  required,  and  sbowing  $134,892 
as  the  probable  cost  of  tbe  Improvement 

Thereafter,  on  April  12,  1911,  the  council 
adopted  a  resolution  whereby  that  body 
deemed  It  expedient  and  proposed  to  improve 
Milwaukee  street  by  grading  to  the  proper 
snbgrade;  by  paving  the  full  width  of  the 
roadway  with  Uassam  pavement,  except  that 
portion  to  be  Improved  with  stone  blocks; 
by  paving  the  space  between  the  rails  and 
one  foot  outside  of  the  rails  of  the  Portland 
BaUway  Light  &  Power  Company's  tracks 
with  stone  blocks  on  a  concrete  foundation, 
and  by  laying  rails  not  less  than  7  Inches  In 
d^tb  and  weighing  not  less  than  80  pounds 
per  yard ;  by  constructing  artificial  stone 
sidewalks  and  curbs;  by  constructing  ele- 
vated wooden  sidewalks  12  feet  wide;  by 
constmctlng  devated  wood«i  sidewalks  6 
feet  wide ;  by  oonstmctlng  concrete  retaining 
walls;  by  constmctlng  inlets;  by  laying 
wooden  headers;  by  laying  water  service 
p^tes  and  connections;  by  laying  vitrified 
drain  pipe;  and  by  laying  corrugated  ingot 
iron  pipe;  all  work  to  be  done  at  the  places 
and  In  the  manner  specified  in  the  plans  and 
spedflcatlons  adopted  and  the  cost  of  the 
improvement,  except  that  portion  charg- 
able  against  the  Portland  Railway  Light  & 
Power  Company,  to  be  assessed  as  provided 
by  tbe  charter  of  tbe  city  against  the  prop- 
erty specially  and  peculiarly  benefited,  which 
property  was  si>ecified  by  the  resolution  to 
be  all  tbe  land  in  the  district  described  by 
such  resolution.  From  April  18,  1911,  to 
April  28th  following  a  notice  was  published, 
giving  the  resolution  in  full,  stating  that  the 
council  had  adopted  such  resolution,  and  that 
remonstrances  might  be  filed  within  20  days 
from  the  date  of  the  first  publication.  No- 
tices were  posted  at  each  end  of  the  proposed 
improvement,  as  required  by  the  charter. 

The  council  passed  an  ordinance  on  May 
10,  1911,  providing  for  the  time  and  manner 
of  improving  Milwaukee  street  between  Hol- 
gate  street  and  Nehalem  avenue,  which  ordi- 
nance was  approved  by  the  mayor  on  May 
20th  following.  The  executive  board  directed 
that  bids  be  advertised  for,  and  thereupon 
the  auditor  caused  a  notice  for  bids  to  be 
published  from  June  21,  1911,  to  June  26th 
following.  The  defendant  Consolidated  Con- 
tract Company  was  tbe  only  bidder,  and  its 
offer  to  make  the  improvement  for  $128,219.- 
81  was  accepted.  Hassam  pavement  and  the 
Hassam  grout  mixer  are  protected  by  letters 
patent.  The  Oregon  Hassam  Paving  Com- 
pany on  May  6,  1911,  filed  with  the  dty  a 
writing  as  follows: 

"Wherpas.  It  is  desired  by  Oregon  Hassam 
Paving  Company,  an  Oregon  corporation,  li- 
censee of  oil  of  the  processes  and  patents  cover- 
ing the  riebt  to  lay  Hassam  Compressed  Con- 
crete PavinR.  that  opportunity  be  jiiven  for  com- 
petition in  bids  for  tbe  improvement  of  streets 
ut  Portland  with  the  said  Hassam  paving:  and 


"Whereas,  the  construction  of  such  pavements 
requires  the  use  of  certain  patented  methods  and 
processes,  and  the  careful  and  expert  prepara- 
tion and  use  of  materials: 

"Now,  therefore,  in  order  to  provide  for  com- 
petitive bidding,  and  at  the  same  time  to  se- 
cure the  adoption  of  said  Hassam  Compressed 
Concrete  Paving  as  the  kind  of  pavement  to  be 
used  in  the  improvement  of  streets  in  the  city 
of  Portland,  and,  furthermore,  to  insure  tbe 
proper  laying  down  of  the  same  so  that  tbe 
work  will  give  satisfaction,  the  undersigned,  Or- 
egon Hassam  Paving  Company,  hereby  agrees, 
for  the  consideration  hereinafter  named,  to  fur> 
nisb  to  any  and  all  bidders  to  whom  contracts 
for  such  improvements  in  streets  of  the  city  of 
Portland  may  be  awarded  the  right  to  lay  said 
pavement  upon  tbe  following  terms  and  condi- 
tions: 

"(1)  Tie  Oregon  Hassam  Paving  Company 
grants  the  right  to  use  any  and  all  processes 
owned  or  controlled  by  it  which  are  necessary  to 
be  used  for  the  laying  of  said  paving,  said  pave- 
ment to  be  laid  in  accordance  with  the  Hassam 
specifications. 

"(2)  It  will  furnish  to  the  successful  bidder  an 
expert  who  will  give  proper  advice  as  to  tbe 
laying  of  snch  pavement,  and  will  supply  a 
double  Hassam  grout  mixer  and  a  steam  roller, 
and  will  also  furnish  all  tbe  skilled  workmen 
necessary  for  operating  tbe  said  Hassam  grout 
mixer. 

"(3)  The  price  at  which  the  said  license  and 
service  is  offered  to  any  and  all  bidders  and 
contractors  is  fifty  cents  ($.50)  per  square  yard 
for  the  finished  pavement.  The  license  fees 
shall  be  due  and  payable  on  or  before  the  20th 
of  each  month  for  all  pavement  laid  the  previ- 
ous month. 

"(4)  Successful  bidders  for  this  work  shall  at 
all  times  keep  accurate  account  and  make  full 
returns  to  the  Oregon  Hassam  Paving  Company 
on  the  20tb  day  of  each  month  of  the  number  of 
square  yards  laid  during  the  previous  month." 

The  Consolidated  Contract  Company  made 
its  bid  on  the  theory  that  Hassam  pavement 
was  only  a  trade-name ;  that  such  pavement 
was  not  protected  by  any  patents,  and  that 
all  the  persons  were  free  to  lay  a  pavement 
which,  when  completed,  i>osses8ed  the  in- 
gredients and  qualities  of  Hassam  pavemedt 
The  Consolidated  Contract  Company  proceed- 
ed with  the  work  and  carried  it  to  practical 
completion. 

The  plaintiffs,  who  are  owners  of  property 
affected  by  the  Improvement,  commenced  a 
suit  to  prevent  the  collection  of  assessments 
on  account  of  the  betterment.  Tbe  charter 
of  the  city  of  Portland  may  be  found  in  Spe- 
dal  Laws  1903,  p.  3.  The  plaintiffs  appeal- 
ed from  a  decree  for  the  defendants. 

Emmons  &  Webster,  of  Portland,  for  ap- 
pellants. Lyman  E.  Latourette,  of  Portland 
(Walter  P.  La  Roche,  City  Atty.,  of  Port- 
land, on  the  brief),  for  respondents. 

HARRIS,  J.  (after  stating  tbe  facts  as 
above).  The  validity  of  the  proceedings  was 
challenged  on  the  ground  that  notices  had 
not  been  posted  at  the  termini  of  the  proposed 
improvement;  but  tbe  evidence  shows  that 
notices  were  posted  in  full  compliance  with 
the  charter.  It  was  asserted  in  the  com- 
plaint that  the  papers  in  which  the  notices 
were  published  were  not  newspapers  within 
the  meaning  of  sections  376,  379  of  tbe  char- 
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ter,  wbldi  direct  tluit  tbe  notices  shall  be 
pabllsbed  In  the  "dty  official  newsjpaper"; 
and  the  complaint  fnrther  dlleged  that  the 
filing  of  a  remonstrance  barred  any  fnrther 
proceedings  in  the  making  of  the  improve- 
ment. The  evidence  falls  to  sustain  tbe 
claim  made. In  the  complaint  that  the  notices 
did  not  api)ear  In  the  proper  paper,  and  the 
evidence  also  discloses  tliat  the  signers  of  tbe 
remonstrance  did  not  represent  two-thirds  In 
area  of  tbe  property  within  the  assessment 
district,  as  required  by  section  877  of  the 
charter.  The  plaintUfs  questioned  the  work 
performed  by  the  contractor,  and  claimed 
tliat  the  plans  and  specifications  bad  not  been 
fully  complied  with;  but  we  learn  from  the 
record  that  the  dty  bad  declined,  to  accept 
the  Improvement  in  its  entirety,  and  that  at 
tbe  time  of  the  trial  the  Cbnsolldated  Con- 
tract Company  was  engaged  in  rebuilding  a 
considerable  portion  of  tbe  improvement. 
The  record  contains  no  information  of  what 
occurred  thereafter,  and  consequently  there 
la  no  way  of  knowing  whether  the  work  was 
finally  completed  in  full  compliance  with  the 
terms  of  the  contract  The  objecting  prop- 
erty owners  earnestly  insist  that  tbe  contract 
made  with  the  Consolidated  Contract  Com- 
pany was  void  because  the  council  specified 
Hassam  pavement,  thereby  preventing  com- 
petition, and  this  phase  of  tbe  caae  stands 
out  as  the  prominent  feature  of  the  contro- 
versy. 

The  first  step  to  be  taken  in  the  discussion 
is  to  ascertain  the  provisions  of  such  part  of 
the  charter  as  may  be  material  to  the  ques- 
tion involved.  Section  374  of  the  charter 
reads: 

"The  council,  whenever  it  may  deem  it  expedi- 
ent, is  hereby  authorized  and  empowered  to  or- 
der the  whole  or  any  part  of  the  streets  of  the 
city  to  be  improved;  to  determine  the  ciiarac- 
ter,  kind,  and  extent  of  such  improvement;  to 
levy  and  collect  an  assessment  upon  all  lota  and 
parcels  of  land  specially  benefited  by  such  im- 
provements; to  defray  the  whole  or  any  por> 
tion  of  tbe  cost  and  expense  thereof,  and  to 
determine  what  lands  are  specially  benefited  by 
such  improvement,  and  the  amount  to  which 
each  parcel  or  tract  of  land  is  benefited." 

Section  376  directs: 

"Whenever  the  council  shall  deem  it  expedient 
or  necessary  to  improve  any  street,  or  any  part 
thereof,  it  shall  require  from  the  city  engineer 
plans  and  specifications  for  an  appropriate  im- 
provement, and  estimates  of  the  work  to  be  done 
and  the  probable  cost  thereof;  and  the  city  en- 
gineer shall  file  such  plans,  specifications,  and 
estimates  in  the  office  of  the  auditor.  •  *  • 
If  the  council  shall  find  such  plans,  specifica- 
tions, and  estimates  to  be  satisfactory,  it  shall 
approve  tbe  same.  •  *  *  The  council  shall, 
by  resolution,  declare  its  purpose  of  making 
said  improvement,  describing  the  same.    •    •    *  " 

Provisions  are  made  for  the  publication 
and  posting  of  notices  and  tbe  filing  of  re- 
monstrances, and  then  section  378  specifies 
that,  unless  a  sufficient  remonstrance  is 
filed— 

"the  conncil  shall  be  deemed  to  have  acquired 
Jurisdiction  to  order  the  improvement  to  be 
made,  and  the  rouncil  may  thereafter,  and  with- 
in three  months  from  the  date  of  the  final  pub- 


lication of  its  previous  resolution,  by  ordinance. 
provide  for  making  said  improvement,  which 
shall  conform  in  all  partdcmars  to  the  plans 
and  specifications  previously  adopted." 

We  read  in  section  379: 

"Upon  the  approval  of  said  ordinance  by  tbe 
mayor,  or  if  the  same  shall  l)ecome  valid  with- 
out his  approval,  the  auditor  shall  present  to 
the  executive  board  at  ita  next  tegular  meet- 
ing, a  copy  of  said  ordinance  and  the  estimates, 
plaiia^  and  specifications,  previously  prepared  by 
the  city  engineer  and  adopted  by  the  oounciL 
Thereafter,  the  said  executive  board,  without 
delay,  shall  give  notice  by  publication,  for  not 
less  uian  five  successive  days  in  the  city  offidai 
newspaper,  inviting  proposals  for  making  said 
improvement,  The  executive  board  shall  have 
tbe  power  to  award  the  contract  or  contracts 
for  said  improvement.  *  •  *  Such  conttact 
or  contracts  shall  be  let  to  the  lowest  responsi- 
ble bidder  for  either  ttie  whole  of  said  improve- 
ment or  such  part  thereof  as  will  not  matcxi- 
ally  conflict  with  the  completion  of  the  remain- 
der thereof,  but  said  board  shall  have  the  right 
to  reject  any  or  all  proposals  received.    •    •    •  " 

The  plaintiffs  argue  that  tbe  mandate  of 
the  charter  tliat  "such  contract  or  contracts' 
shall  be  let  to  the  lowest  responsible  bidder" 
precludes  the  coundl  from  selecting  a  int- 
ented  pavement,  before  calling  for  bids,  and 
specifying  such  pavement  as  the  only  kind 
that  will  be  accepted ;  that  to  select  only  one 
ktad  of  pavement  is  to  throttle  competition  If 
the  kind  chosen  is  patented ;  that  In  the  very 
nature  of  things  there  can  only  be  one  bid- 
der, and  therefore  no  "lowest  responsible 
bidder,"  If  a  patented  Improvement  is  alone 
made  acceptable,  since  no  person  ezc^t  the 
patentee  is  empowered  to  bid ;  and  tliat  tbe 
dosing  of  tbe  doors  to  competition  has  tbe 
effect  of  creating  a  monopoly  which  of  Itself 
is  suffident  to  render  tbe  contract  void. 

Tbe  position  taken  by  the  defendants  is 
that  by  tbe  terms  of  tbe  charter  the  council 
is  expressly  empowered  to  determine  tbe 
character  and  kind  of  Improvement;  that 
the  power  to  determine  the  kind  of  improve- 
ment is  general,  and  not  limited,  and  tliat 
therefore  authority  exists  for  tlie  selection  of 
a  patented  pavement;  that,  tf  tbe  improve- 
ment chosen  happens  to  be  protected  by  let- 
ters patent,  stiU  all  the  competition  is  afford- 
ed wlilch  the  drcumstances  will  permit;  and 
that,  even  though  the  patentee  he  the  sole 
bidder,  nevertheless  be  is  tbe  lowest  bidder. 

The  question  of  the  validity  of  previously 
selecting  a  designated  patented  pavement  and 
maidng  it  the  only  kind  upon  which  bids  will 
be  received  or  considered  lias  presented  a 
broad  field  for  judidal  debate ;  and  from  the 
discussion  have  come  two  widely  divergent 
rules.  One  view  is  that  a  municipality  is 
without  authority  to  specify  any  patented 
pavement  as  tbe  only  one  to  be  used  in  a 
street  improvement  because  to  do  so  would 
be  completely  to  eliminate  competition,  foster 
monopoly,  and  promote  favoritism,  dishones- 
ty, and  graft  This  doctrine  was  announced 
by  tbe  Supreme  Court  of  Wisconsin  \n  Dean 
v  Charlton.  23  Wis.  690,  99  Am.  Dea  205, 
wherein  that  court  says: 

"But  another  objection  is  taken,  which  goes 
to  the  foundation  of  the  whole  proceeding;   and 
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the  ooncIoBion  to  which  a  majority  of  the  court 
have  come  upon  that  will  preclude  the  necessity 
of  examining  any  of  the  other  qaestiona.  This 
objection  ia  baaed  upon  the  proTiaiona  of  the 
charter  requiring  all  work  to  be  let  by  contract 
to  the  loweat  bidder,  and  the  fact  that  the  risht 
to  lay  the  Nicholaon  payement  ia  a  patented 
lisht,  and  waa  owned  for  the  state  of  Wiaoonain 
by  one  firm  in  the  city  of  Milwaukee.  It  ia 
aaid  that  the  charter  authorizes  a  contract  only 
for  anch  work  aa  ia  open  to  competition,  and 
that  thia  work  waa  not  open  to  competition,  b»- 
caoae  nobody  had  any  legal  right  to  do  it  except 
the  one  firm  that  owned  the  patent  Dpon  these 
facta  alone  the  objection  seema  to  me  unanswer^ 
able.  And  nothing  seems  to  be  necessary  beyond 
the  aimide  atatement  of  the  requirements  of  the 
charter  aa  to  the  mode  of  letting  work,  and  the 
fiact  tliat  thia  right  was  a  monopoly,  to  show 
that  the  charter  ia  inapplicable  to  it,  and  that 
a  contract  for  thia  work  wonld  be  in  violation 
of  the  neceeaazy  implication  from  its  piovi- 
iiona." 

The  Wiaconsln  mle  lias  been  adhered  to  in 
the  foUowlng  cases:  State  t.  Elizabeth,  36 
N.  J.  Law,  351;  Nicolson  Pavement  Co.  v. 
Painter,  36  Cal.  699;  Flshburn  v.  Chicago, 
171  HL  338,  49  N.  B.  532,  39  L.  R.  A.  482.  03 
Am.  St  Sep.  236 ;  Burgess  v.  Jefferson,  21 
La.  Ann.  143;  Fineran  v.  Central  Bitulithic 
Paving  Co.,  lie  Ky.  495,  76  S.  W.  415,  8 
Ann.  Gas.  741;  Monagban  v.  Indianapo- 
lis (Ind.  App.)  76  N.  E.  46.  Under  the  rule 
commonly  known  as  the  Wisconsin  doctrine 
a  dty  cannot  In  all  cases  avail  itself  of  a 
patented  pavement  unless  different  kinds  of 
pavement  are  permitted  to  compete;  for,  If 
a  patented  pavement  be  the  only  one  of  the 
kind,  the  very  fact  that  it  is  such  deprives 
the  city  of  the  right  to  use  the  patented  pave- 
ment if  the  spedflcatlons  do  not  afford  op- 
portunity for  competition  between  different 
kinds  of  pavement  If,  however,  the  spedfl- 
catlons are  so  framed  as  to  permit  different 
kinds  to  comiwte  with  each  other,  whether 
patented  or  nonpatented,  genuine  competi- 
tion follows,  with  all  the  accompanying  ben- 
efits to  the  taxpayers.  The  case  of  Foncs 
Hardware  Co.  ▼.  Brb,  64  Ark.  045,  17  S.  W. 
7,  13  L.  R.  A.  353,  furnishes  an  interesting 
discussion  of  the  question  of  whether  or  not 
competition  between  different  kinds  of  im- 
provement is  competition  in  fact 

The  opposite  doctrine  proceeds  upon  the 
dieoiy  that,  if  a  city  is  denied  the  right  to 
specify  a  patented  pavement,  then  it  may 
ofttlmes  happen  that  only  Inferior  methods 
will  be  available,  and  therefore  the  taxpay- 
ers, mncb  to  their  detriment,  will  be  deprived 
of  tlie  right  to  use  the  best  street  Improve- 
ment The  Supreme  Court  of  Michigan,  in 
Hobart  v.  Detroit,  17  Mich.  246,  97  Am.  Dea 
186,  ruled  tliat  a  provision  contained  in  a 
dty  charter  requiring  a  letting  to  the  low- 
est responsible  bidder  did  not  preclude  the 
BMinldpallty  from  making  a  contract  with 
Smith,  Cook  ft  Co.,  who  were  ezclnslve  own- 
ers of  the  right  to  lay  Nicolson  pavement  in 
the  dty  of  Detroit,  and  who  were  the  only 
biddezB.  We  quote  the  language  of  Chief  Jus- 
doe  Oooley: 

"Sht  doctrine  of  the  complainant  lends  to  thia. 
ilnsion:  That  whenever,  from  the  nature  of 
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the  case,  there  can  be  no  competition,  the  dty 
can  make  no  contract  however  important  or 
necessary  for  the  interest  of  the  dty;  since  con- 
tracts, except  by  public  letting,  ore  forbidden  by 
the  express  terms  of  the  statute,  and  those  by 
public  letting  are  forbidden  by  an  implication 
which  ia  equally  imperative.  And,  if  applied 
to  thia  case,  however  much  this  mode  of  paving 
may  exceed  all  othera  in  utility,  it  cannot  be 
adopted  in  the  city  of  Detroit  or  in  any  other 
city  with  the  like  provision  in  ita  charter,  even 
although  the'  proprietors  of  the  patent  might  be 
willing  to  lay  it  on  terma  more  advantageous 
to  the  dty  than  those  on  which  pavement  of  leas 
value  could  be  procured.  To  support  this  oon- 
dasion,  we  most  import  into  the  statute  a  con- 
dition which  we  must  suppose  to  pervade  its 
spirit,  but  which  is  not  expressed  by  its  words. 
The  power  which  the  charter  gives  to  the  com- 
mon coandl  to  cauae  the  streets  to  be  paved  ia 
conferred  by  another  section  in  very  ample 
terma^  the  sole  condition  imposed  upon  it  be* 
ing  the  public  letting  of  the  contract  to  the 
lowest  bidder.  The  courts,  I  think,  should  be 
very  eautioos  about  importing  new  terms  into 
a  atatute  in  order  to  make  it  express' a  meaning 
which  its  words  do  not  convey,  and  they  ought, 
at  least,  to  first  make  sure  that  they  are  not 
changing  the  legislative  intent  and  giving  the 
statnte  an  operation  that  the  Legislature  never 
designed,  and,  perhaps,  would  never  have  assent* 
ed  to." 

The  following  cases  illustrate  the  Uichigan 
mle:  Barber.  Asphalt  Co.  v.  Hunt  100  Mo. 
22,  13  S.  W.  98,  8  L.  R.  A.  110,  18  Am.  8t 
Rep.  630;  Verdln  v.  St  Louis,  131  Mo.  26, 
33  S.  W.'480,  36  S.  W.  52;  Swift  v.  St  Louis, 
180  Mo.  80,  06,  79  8.  W.  172;  Paving  Co.  v. 
Field,  188  Mo.  182,  86  S.  W.  860;  Field  v- 
Barber  Asphalt  Par.  Co.,  194  D.  8.  618,  24 
Sup.  Ct  784,  48  L.  Ed.  1142;  Custer  v.  Spring- 
field, 167  Mo.  App.  854,  151  S.  W.  759;  In  re 
Dogro,  50  N.  I.  613;  Newark  v.  Bonnell,  67 
N.  J.  Law,  424,  31  AtL  408,  61  Am.  St  Rep. 
609;  Bye  v.  Atlantic  aty,  73  N.  J.  Law,  402, 
64  AU.  1056;  Ryan  v.  Patterson,  66  N.  J. 
Law,  533,  49  AU.  587;  Mllner  v.  Trenton, 
80  N.  J.  liaw,  263,  76  AU.  939 ;  Knowles  v. 
New  York,  37  Misc.  Rep.  195,  76  N.  7.  Supp. 
189;  Saunders  v.  Iowa  City,  134  Iowa,  132, 
Ul  N.  W.  629,  9  L.  R.  A.  (N.  S.)  392;  At- 
torney General  v.  Detroit,  26  Mich.  263 ;  Xa^ 
nold  V.  Lawrence,  16  Kan.  126;  Holbrook  v. 
Toledo,  28  Ohio  ar.  Ct  R.  284;  Silsby  Mi^. 
Co.  V.  AUentown,  163  Pa.  St  319,  26  AtL  646. 
The  plaintiffs  herein  contend  that  this  court 
is  committed  to  the  Wisconsin  rule,  and  dte 
TerwilUger  Land  Co.  v.  Portland,  62  Or.  101, 
123  Pac.  57,  to  verify  their  claim.  That  case 
was  tried  and  decided  upon  a  demurrer  to 
the  complaint,  which,  inter  alia,  alleged  that 
the  speclflcaUons  designated  Hassam  pave- 
ment for  the  purxwse  of  preventing  compett- 
Uon  and  in  order  that  a  monopoly  might  be 
created  in  favor  of  the  Oregon  Hassam  Pav- 
ing Company;  that,  if  the  council  and  the 
city  engineer  would  authorize,  prepare,  and 
adopt  plans  and  speclflcaUons  for  the  laying 
of  pavement  substantially  of  the  same  kind 
and  quality  as  that  described  as  "Hassam 
pavement,"  bids  would  be  submitted  by  com- 
petent and  responsible  bidders  for  the  lay- 
ing of  the  pavement  in  all  substantial  re- 
spects identical  with  that  so  classified;  that 
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it  was  the  policy  of  the  council  In  making 
any  street  improvement  to  refuse  to  accept 
any  bid  or  let  any  contract  to  otbers  than 
the  Oregon  Hassam  Paving  Company  for  the 
making  of  street  Improvements  classified  as 
"Hassam."  There  was  no  allegation  that 
Hassam  pavement  was  patented.  On  the  rec- 
ord made  in  that  case,  Hassam  was  at  the 
most  but  a  name,  and  it  was  because  of  such 
circumstances  that  Mr.  Chief  Justice  Mc- 
Brlde,  in  Johns  ▼.  Pendleton,  66  Or.  182,  133 
Pac.  817,  134  Pac.  312,  46  L.  R.  A.  (N.  8.) 
990,  said: 

"It  Is  assumed  that  this  court  bag  committed 
itself  to  the  doctrine  contended  for  by  plaintiff 
by  its  decision  in  TerwilliKer  Land  Co.  v.  Port- 
land, 62  Or.  101,  123  Pac.  67;  but  sucb  is  not 
the  case.  In  tbat  case  bids  were  advertised 
for  improving  a  street  with  'Hassam  pavement,' 
an  unpatented  compound.  The  Hassam  Pavinx 
Company  had  copyrighted  the  trade-name,  but 
anyb(Ddy  could  use  the  same  ingredients  in  the 
same  proportions  and  produce  exactly  the  same 
pavement  without  any  Infringement  on  the  copy- 
right of  the  Hassam  Company;  but,  as  the  bids 
called  for  Hassam  pavement,  nobody  could  sub- 
mit a  bid  for  such  pavement  eo  nomine  without 
infringing  upon  a  copyright." 

The  facts  characterizing  the  case  of  Ter- 
wllliger  Land  Co.  ▼.  Portland,  supra,  are,  in 
a  marked  degree,  analogous  to  the  yitrifled 
brick  cases,  examples  of  which  are  to  be 
found  in  Smith  v.  Syracuse  Imp.  Co.,  161 N. 
Y.  484,  56  N.  H.  1077;  National  Surety  Co. 
T.  Kansas  City  Hydraulic  Press  Brick  Co., 
73  Kan.  196,  84  Paa  1D34;  Schoenberg  ▼. 
Field,  95  Mo.  App.  241,  68  S.  W.  946;  and 
Lamed  r.  City  of  Syracuse,  17  App.  Div.  19, 
44  N.  Y.  Supp.  857.  In  the  cases  Just  men- 
tioned none  of  the  brick  was  patented,  and, 
although  Tltrlfled  brick,  Sa  made  by. other 
firms  or  as  branded  by  other  persons,  equal- 
ly as  good  OS  the  brick  chosen,  and  the  same 
In  quality,  character,  and  Ingredients,  was 
readily  available,  nevertheless  the  munici- 
palities either  required  vitrified  brick  which 
was  made  by  a  particular  firm  or  selected 
brick  of  a  certain  brand  which  only  one  peiv 
son  had  the  right  to  use  to  distinguish  his 
make  of  brick.  The  brick  was  not  patented ; 
and  plainly  on  tbat  state  of  facts  the  selec- 
tion of  one  make  to  the  exclusion  of  all  oth- 
ers created  a  monopoly.  The  fact  that  the 
brick  was  not  patented  prompted  the  court, 
in  Schoenberg  y.  Field,  supra,  to  remark: 

"The  material  here  specified  was  not  a  pat- 
ented material  or  held  in  monopoly,  and  no  rea- 
son existed  why  the  restriction  to  material 
which  could  be  furnished  by  but  one  party 
should  have  been  made." 

Quite  a  different  case  is  presented  if  the 
pavement  which  is  chosen  be  protected  by  let- 
ters patent  Generally  the  very  fact  that  the 
pavement  is  patented  prevents  a  duplication 
in  all  particulars.  No  one  has  the  right  to 
lay  the  Identical  pavement  covered  by  the  let- 
ters patent,  except  the  patentee,  because  the 
sole  purpose  of  granting  letters  patent  is  to 
confer  an  exclusive  right,  and  therefore  the 
cases  involving  the  selection  of  a  nonpatent- 
ed  iwvement  do  not  furnish  a  parallel  to 


those  where  a  i>atented  Improvement  is  call- 
ed for.  This  court  has  not  yet  and  is  not  now 
called  upon  to  determine,  and  therefore  we 
do  not  now  decide,  what  the  effect  would  be 
if  a  municipality  should  select  a  patented  Im- 
provement and  make  that  alone  acceptable, 
where  the  bidding  was  confined  to  the  pat- 
entee or  his  sole  licensee;  but  we  only  di- 
rect attention  to  the  fact  that  the  case  of 
Terwllllger  Land  Co.  ▼.  Portland,  supra,  does 
not  go  to  the  extent  c<Hitended  for  by  the 
plaintiffs  herein,  and  that  the  remark  quoted 
from  Johns  v.  Pendleton  was  made  advisedly. 

The  Instant  case  does,  however,  make  nec- 
essary a  decision  of  the  legal  effect  of  the 
offer  filed  by  the  Oregon  Hassam  Paving 
Company.  It  will  be  observed  that  all  bid- 
ders are  given  an  open  field  to  lay  Hassam 
pavement,  and  for  that  purpose  are  allowed 
the  right  to  use  the  processes  owned  or  ctm- 
trolled  by  the  company.  The  company  agrees 
to  furnish  an  expert  to  give  advice  In  layln( 
the  i)avement,  to  supply  a  Hassam  grout  mix- 
er and  steam  roller,  and  to  furnish  all  the 
sUlled  workmen  necessary  for  operating  the 
grout  mixer.  The  compensation  is  50  cents 
per  square  yard  for  the  finished  product  The 
offer  Is  to  grant  a  license,  supply  machinery, 
and  furnish  skilled  workmen  for  a  portion  of 
the  work  required.  The  city  contracted  to 
pay  the  Consolidated  Contract  Company  $1.75 
per  square  yard. 

Where  the  patentee  offers  to  all  bidders  the 
right  to  use  bis  patent  upon  the  payment  of 
a  reasonable  royalty,  the  courts  are  practical- 
ly unanimous  in  the  opinion  that  a  contract 
made  under  sucb  circumstances  is  valid,  and 
not  objectionable;  but  the  same  degree  of 
harmony  does  not  exist  in  cases  where  some- 
thing more  than  the  right  to  use  the  patent 
Is  Involved,  as  where  the  offer  Includes  fur- 
nishing part  of  the  material  which  enters 
into  the  patented  Improvement  By  its  deci- 
sion in  Johns  ▼.  Pendleton,  supra,  this  court 
has  committed  itself  to  the  doctrine  that  a 
contract  for  a  street  improvement  is  not  nec- 
essarily void  where  to  all  persons  desiring 
to  bid  the  patentee  offers  the  right  to  use 
the  patent,  and  offers  to  furnish  the  neces- 
sary roadway  mixtures  for  the  wearing  sur- 
face, bituminous  fiush  coating,  and  an  expert 
to  advise  in  the  building  of  the  pavement 
Street  improvements  involving  offers  like  the 
one  considered  in  Johns  ▼.  Pendleton  have 
been  approved  in  Ford  v.  Great  FUls,  46 
Mont  292,  127  Pac.  1004,  where  the  price  ex- 
acted was  $1.60  per  square  yard;  in  Balti- 
more ▼.  Flack,  104  Md.  107,  64  AU.  702,  $1.45 
being  the  stipulated  compensation;  in  Sana-, 
ders  ▼.  Iowa  City,  supra,  where  $1.45  was  the 
required  payment;  and  in  McEwen  v.  Casus 
d'Alene,  23  Idaho,  746,  152  Pac.  308,  the  sum 
to  be  paid  being  $1.45;  and  the  principle  In- 
volved has  met  with  the  approval  of  the  New 
Jersey  conrt  in  Milner  v.  Trenton,  supra.  An 
offer  requiring  the  payment  of  $1  for  eadi 
ton  of  rock  treated  was  sustained  ia  Perlne, 
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etc.,  Co.  ▼.  Quackenbnsli,  104  Cal.  684,  38  Pac. 
S33,  although  that  court  had  previously 
adopted  what  has  commonly  been  known  as 
the  Wisconsin  rule.  See  Nicolson  Pavement 
Co.  v.  Painter,  supra.  Offers  made  by  pat- 
entees to  all  contractors  and  requiring  the 
payment  of  a  royalty  only  have  been  sustain- 
ed in  the  following  cases:  State  ex  rel.  v. 
Shawnee  County,  57  Kan.  267,  45  Pac.  616; 
Lacoste  v.  City  of  New  Orleans,  119  La.  470, 
44  South.  267;  DiUingham  v.  Spartanburg, 
75  S.  a  549,  56  S.  B.  881,  8  L.  B.  A.  (N.  S.) 
412,  117  Am.  St  Rep.  917,  9  Ann.  Cas.  829; 
Hastings  v.  Columbus,  42  Ohio  St  585 ;  Tous- 
ey  V.  Indianapolis,  175  Ind.  295,  94  N.  B.  225; 
KUvlDgton  V.  Superior,  83  Wis.  222,  53  N.  W. 
487, 18  L.  R.  A.  45.  And  the  soundness  of  the 
principle  seems  to  be  approved  in  Attorney 
General  v.  Detroit,  26  Mich.  263,  275,  by 
Judge  Campbell,  who  wrote  the  dissenting 
opinion  in  Hobart  v.  Detroit,  supra.  In  Mon- 
aghan  v.  Indianapolis,  supra,  proceedings  foi; 
an  improvement  Were  not  sustained  because 
the  offer  made  did  not  afford  freedom  of  com- 
petition; but  the  Supreme  Court  of  Indiana 
afterwards  held  that  the  payment  of  a  roy- 
alty of  2S  cents  per  square  yard  did  not  come 
within  the  Inhibition  of  the  statute.  See 
Tousey  v.  Indlanaiwlls,  supra,  where  the 
court  says: 

"Here,  unlike  in  the  case  of  MonaRban  v. 
City  of  Indianapolis,  enpra,  the  patentee  has 
DO  power,  directly  or  indirectly,  to  control  the 
award  of  the  contract  for  all  bidders  In  the 
itate  are  placed  on  equal  terms,  and  no  restric- 
tion whatever  ia  placed  on  free  competition  for 
the  contract  iSrue,  the  sum  of  25  ceuta  a 
■quare  yard  for  the  use  of  the  patented  process 
must  be  added  to  the  cost  of  construction,  but 
it  is  conceded  that  the  use  of  the  process  is  rea- 
•onably  worth  the  added  price,  and  therefore 
appellant  cannot  be  injured.  But  appellant  con- 
tends that  the  royalty  of  25  cents  a  square  yard 
enters  into  the  cost  of  construction,  and  that 
tbat  part  of  the  coat  was  not  submitted  to  any 
competition  whatever,  and  hence,  in  part,  the 
cost  of  construction  cannot  be  submitted  to 
flee  competition.  Of  course;  it  would  not  be 
possible  for  competition  to  exist  for  a  license  to 
aae  a  patented  process,  for  the  patentee  under 
the  very  terms  of  his  letters  has  the  exclusive 
right  to  make,  use,  and  vend  the  thini;  patented. 
30  Gyc.  815.  Consequently,  the  logical  result 
of  appellant's  contention  would  be  that  no  pat- 
ented process  could,  under  any  circumstances, 
be  used  in  constructing  a  pavement  under  the 
provisions  of  this  statute.  Such  contention  can- 
not prevail.  In  the  case  of  Monaghan  v.  City 
of  Indianapolis,  supra,  the  court  expressly  held 
that  the  rule  there  adopted  did  not  exclude  the 
nse  of  a  patented  pavement  but  did  exclude  the 
use  where  the  patentee  so  held  the  right  to  use 
the  process  as  to  enable  him  to  designate  the 
contractor.  There  is  neither  reason  nor  au- 
thority for  a  rule  wholly  excluding  the  use  of 
patented  processes  in  constructing  pavements." 

The  Supreme  Coart  of  Wisconsin  has  held 
that  an  offer  of  the  patentee  for  a  stipulated 
snm  to  give  his  services  as  superintendent 
and  the  right  to  construct  a  patented  crema- 
tory did  not  invalidate  a  contract  where  the 
offer  applied  to  all  bidders  alike  (Kllvlng- 
ton  V.  Superior,  supra);  but  in  Allen  v.  Mil- 
waukee, 128  Wis.  678,  106  N.  W.  1099.  5  L. 


R.  A.  (N.  S.)  680,  116  Am.  St  Rep.  64,  8  Ann. 
Cas.  392,  the  same  court  held  that  a  contract- 
was  invalidated  by  an  offer  like  the  one  in 
Johns  v.  Pendleton,  supra,  on  the  ground 
that  "the  bulk  of  the  patentee's  agreement 
is  for  doing  the  pavement,"  and  the  offer  In- 
cluded more  than  a  simple  royalty;  and  a 
similar  offer  was  repudiated  by  the  decision 
in  Slegel  v.  Chicago,  223  IlL  428,  79  N.  B. 
280,  7  Ann.  Cas.  104.  An  offer  permitting 
Hassam  pavement  to  be  laid  upon  terms  ex- 
actly the  same  as  the  instant  case,  except 
that  the  price  fixed  was  42  cents  per  square 
yard,  was  upheld  in  Reed  v.  Rockliff-Glbson 
Const  Co.,  25  Okl.  633, 107  Pac.  168,  138  Am. 
St  Bep.  037,  the  court  saying: 

"But  we  think  the  law  is  complied  with,  in 
the  absence  of  actual  fraud  or  deception,  when 
specifications  are  submitted  to  competitive  bid- 
ders, although  some  article  ia  specified  which, 
by  reason  of  the  patent  on  it,  is  in  the  hands 
or  under  the  control  of  a  single  bidder,  when  the 
contract  tor  performing  the  work  and  furnish- 
ing the  material  is  let  to  the  lowest  and  best 
bidder  with  the  understanding  that  the  patentee 
would  allow  the  use  of  his  patent  and  superin- 
tend the  construction  of  the  work  for  whoever 
secured  -  the  contract" 

Our  attention  has  not  been  directed  to  any 
case  holding  that  a  contract  was  impaired 
by  an  offer  which  only  Imposed  the  payment 
of  a  reasonable  royalty  for  the  right  to  use 
a  patent  Offers  including  both  a  license  to 
use  the  patent  and  what  is  equivalent  to  the 
personal  services  of  the  patentee  have  been 
approved  in  California  and  Wisconsin,  while 
in  the  Oklahoma  case  the  use  of  machinery 
constituted  an  additional  feature.  And, 
Qnally,  offers  Including  not  only  the  right 
to  employ  the  patent,  but  also  the  services 
of  experts,  as  well  as  a  part  of  the  material 
entering  into  the  improvement,  have  been 
sustained  in  the  Jurisdictions  of  Oregon. 
New  Jersey,  Montana,  Idaho,  Maryland,  and 
Iowa;  and  like  offers  have  been  repudiated 
In  Wisconsin  and  Illinois,  and  quallfledly 
disapproved  in  Indiana. 

Upon  the  general  question  of  whether  a 
pavement  may  be  previously  selected  and 
alone  made  acceptable  the  authorities  are 
about  equally  divided,  both  as  to  numbers 
and  eminence.  The  courts  are  practically 
agreed  that  an  offer  embracing  only  the  use 
of  a  patent  and  the  payment  of  a  reason- 
able royalty  therefor  is  not  odious,  because 
the  evils  accompanying  a  monopoly  are  re- 
duced to  the  smallest  possible  minimum. 
Offers  Including  both  the  use  of  a  patent 
and  a  part  of  the  material  entering  into  the 
improvement  have  caused  a  divergence  of  ju- 
dicial opinion;  but  the  decided  weight  of 
authority  is  in  accord  with  Johns  v.  Pendle- 
ton, supra,  and  the  instant  case,  if  for  no 
other  reason.  Is  governed  by  the  principle  of 
stare  decisis  as  we  find  it  In  Johns  v.  Pen- 
dleton. 

The  evidence  in  the  case  for  decision  does 
not  disclose  any  fraud,  collusion,  or  unfair 
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dealing  on  the  part  of  the  offleers  of  the  mn- 
niclpality. 

The  decree  of  the  trial  court  Is  therefore 
alBrmed. 

MOORE,  0.  J.,  and  BDRNEIT  and  BEAN, 
JX,  concur. 
(76  Or.  M8)  — =— 

WBTHERBT  et  aL  t.  GRTSWOLD. 
(Supreme  Court  of  Oregon.     March  80,  191B.) 

1.  Vendob  and  PTBcnASEB  €=»18— Optiow  to 
Pttbchabb— Necessity  fob  Acceptance. 

Where  plamtiffa'  decedent  took  a  leaae  of 
land  which  gave  him  an  option  to  purchase,  the 
option  could  be  converted  into  a  valid  contract 
01  sale  binding  upon  both  parties  only  by  an  un- 

Sualified  acceptance  by  the  decedent  within  the 
ime  prescribed  in  the  option. 
[Ed.  Mote.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  23 ;   Dec.  Dig.  «b»18.] 

2.  Sfecifio   Pkbfobkanoe   ^ssS— Discbetion 
or  CotJBT. 

A  court  of  equity  will  not  decree  specific 
performance  of  a  contract  for  the  sale  of  land 
unless  the  circumstances  of  the  case  commend 
it  to  its  sound  and  reasonable  discretion. 

[Ed,  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §§  17,  18 ;  Dec.  Dig.  4=98.] 
8.  Vendor  and  Pubchabeb  €=»174— iNCxm- 

BBANCEft— OOUFENSATION  TO   BUTEB. 

Where  plaintiffs'  decedent  took  a  lease  ot 
land,  with  an  option  to  purchase,  knowing  that 
defendant's  title  did  not  cover  all  the  land, 
but  that  part  was  subject  to  the  right  of  a 
railroad  to  build  a  station  thereon,  in  suit  for 
specific  performance  of  the  contract  to  convey 
after  exercise  of  the  option,  such  decedent  could 
not  set  up-  the  existence  of  the  incumbrance  to 
abate  the  price. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |f  358,  369;  Dec.  Dig. 
«=»174.] 

4.  Vendob  and  PcbC£U.seb  ®=3l74r— Incitm- 
BBANCE  ON  Land— CoicpENSATioR  to  Buteb. 
The  existence  of  an  open,  notorious,  and 
yitdble  physical  incumbrance  upon  land  gives  no 
ground  to  the  purchaser  for  compensation  there- 
for by  way  of  abatement  in  the  price;  the  pre- 
sumption being  that  the  existence  of  (he  incum- 
brance was  considered  in  fixing  the  price,  it 
being  obvious. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  358,  359;  Dec.  Dig. 
«=9l74.] 

6.  Sfeoitio  Pebfobmanok  ^s>65— Contbacts 
Enforceable— Land  Visiblt  Incitiibebed. 
In  an  action  for  specific  performance  of  a 
contract  to  sell  land,  where  the  premises  were 
notoriously  subject  to  the  right  of  a  railroad 
to  build  a  depot  upon  a  portion  thereof,  and 
the  plaintiffs'  decedent  knew  that  such  was  the 
case,  the  defendant  should  not  be  required  to 
convey  -such  portion  with  covenants  of  war- 
ranty. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  i  196;    Dec.  Dig.  «=»65.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  .McGinn, 
Judge. 

Suit  for  specific  performance  by  Oeorge 
Wetherby  (the  Title  &  Trust  Company,  a 
corporation,  as  administrator,  and  .Margarita 
Sanders  and  Anna  Duncan,  as  heirs  at  law, 
having  been  substituted  aa  plalntifCs)  against 
Jennie  M.  Griswold.     Decree  for  plaintiffs. 


and  defendant  appeala    Reversed,  and  de- 
cree of  dismissal  ordered. 

Tide  la  a  suit  for  the  specific  performance 
ot  a  contract  to  purchase  land.  The  trial 
court  decreed  that  defendant  execute  a  con- 
veyance and  receive  from  plaintUF  $1,760  de- 
posited in  court,  and  the  additional  sum  of 
$1,500.  Defendant  appeals  therefrom.  Plain- 
tiff also  appeals  •from  that  portion  of  the  de- 
cree requiring  the  payment  of  the  ^IJSOO.  As 
shown  by  record,  on  May  5,  1906,  Jennie  M. 
Griswold,  as  lessor,  and  George  Wetherby, 
now  deceased,  as  leasee,  entered  into  a  writ- 
ten lease  and  contract,  whereby  the  former 
leased  unto  the  latter,  his  executors,  ad- 
ministrators, and  assigns,  from  March  30, 
1906,  until  March  30,  1909,  the  following 
described  premises: 

"Lou  one  (1),  two  (2),  and  three  (3)  in  sec- 
tion seven  (7)  in  township  one  (1)  north,  range 
six  (6)  E.  W.  M.,  containing  one  hundred  and 
sixty-one  and  i*/iot  (161.76)  acres  of  land, 
more  or  less,  according  to  the  government  sur^ 
Vey  thereof,  lying  and  being  in  Multnomah  coun- 
ty, state  of  Oregon,  subject  to  the  right  of  way 
of  the  O.  R.  &  N.  R.  R.  Co.'s  track  as  estab- 
lished, constructed,  and  operated  over  and  upon 
said  premises.  To  have  and  to  hold  the  same 
unto  the  said  lessee  for  the  term  of  three  (3) 
years  from  and  after  the  thirtieth  day  of  March, 
A.  D.  1906,  the  said  lessee  paying  therefor  the 
annual  rent  of  one  hundred  and  twen^  ($120.00) 
dollars  per  year,  viz.,  March  30th,  1906,  March 
30th,  1907,  and  March  30th,  1908,  with  the 
right  and  privilege  of  the  said  lessee  to  demand 
and  receive  a  warranty  deed  of  said  premises, 
as  hereinbefore  described,  on  demand,  in  writ- 
ing on  or  before  the  expiration  of  said  term  of 
three  years,  aforesaid,  on  payment  of  the  sum 
of  two  thousand  ($2,000.00)  dollars  cash  at  de- 
livery of  such  deed  and  certified  abstract  of  title 
showing  clear  and  unincumbered  title  in  said 
lessor  or  lessors,  less  any  and  all  sums  paid  as 
rent,  under  the  terms  of  this  lease,  prior  to  de- 
mand in  writing  for  such  deed.    •    *    *  " 

The  lease  contained  the  usual  covenants 
of  payment  and  surrender,  and  was  duly 
signed,  witnessed,  acknowledged,  and  record- 
ed. Wetherby  made  the  first  two  payments 
of  $120  each  within  the  dates  specified.  On 
March  20,  1908,  he  made  written  demand  for 
a  deed  that  part  of  which  deemed  material 
is  here  set  forth: 

"Portland,  Oregon.  March  20th,  1908. 

"To  Jennie  M.  Griswold,  1120  Connecticat 
Ave.,  Washington,  D.  C.:  The  nndersig:ned 
[here  follows  a  description  to  the  lease  and  op- 
tion to  purchase  containing  a  description  of  the 
land]  hereby  makes  demand,  in  writing,  of  and 
from  said  lessor  and  vendor  aforesaid,  tor  war- 
ranty deed  conveying  said  premises  above  de- 
scribed according  to  the  terms  and  conditions 
of  said  lease  and  contract  for  deed  to  said 
George  Wetherby  aforesaid  on  payment  of  the 
snm  of  two  thousand  ($2,000.(X))  dollars,  less  the 
sum  of  two  hundred  and  forty  ($240.00)  dollars 
heretofore  paid  as  annual  rent  of  said  premises, 
in  fulfillment  of  the  terms  and  conditions  of  said 
lease  and  contract  for  deed  aforesaid. 
"Very  respectfully, 

"[Signed]    George  Wetherby, 

"Leasee  and  Vendee." 

Miss  Griswold  was  a  nonresident  of  this 
state  dnrisg  the  time  of  the  negotiations 
which   were  carried  on  between  Wetherby 
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and  ber  by  correspondence,  macb  of  wblch 
waa  conducted  on  ber  part  by  ber  brother 
and  a  i>art  tbrougb  ber  attorneys.  After 
several  commnnicationa  between  the  parties, 
about  August  3,  1900,  defendant  executed  to 
Wettaerby  a  warranty  deed  of  tbe  land  as  de- 
scribed in  tbe  lease,  except  as  to  tbe  right  of 
the  Oregon  Railroad  &  Navigation  Company, 
which  appears  therein  as  follows: 

"And  it  is  provided  always,  nevertheless,  that 
the  present  conveyance  is  made  and  accepted 
with  full  notice  of  and  subject  to  all  and  singu- 
lar such  lawful  rights  in,  to  or  tonchittg  the 
■aid  lands  as  may  belong  to  the  Oregon  Kail- 
road  ft  Navigation  CSompany,  its  successors  and 
assigns." 

This  deed  was  forwarded  to  a  bank  in 
Portland,  Or.,  by  the  defendant,  claiming 
that  the  option  contract  was  not  then  in 
force,  to  be  delivered  to  Wetherby  upon  the 
payment  of  a  draft  accompanying  the  same 
for  (1.740,  allowing  |20  for  some  taxes.  All 
of  this  Wetherby  was  notified  of  by  letter. 
The  deed  was  thereby  tendered.  This,  with 
the  abstract  of  title,  he  had  examined  by  an 
attorney.  The  latter  instrument  showed,  as 
was  well  known  to  Wetherby  during  all  the 
time,  that  a  20-acre  tract  was  reserved  from 
the  land  for  the  depot  grounds  of  tbe  Oregon 
Ballroad  ft  Navigation  Company.  Tbe  deed 
was  not  accepted  nor  the  draft  paid.  Weth- 
erby wrote  tbe  attorney  in  part: 

"I  have  always  been  ready  and  willing  and 
able  to  carry  out  my  contract  and  accept  a  deed 
of  conveyance  for  the  land  as  provided  therein 
on  the  date  of  said  contract.  Since  your  client 
is  unable  to  deliver  the  20  acres  station  grounds 
of  the  O.  R.  ft  N.  Co.,  I  am  now  as  ready  and 
able  and  willing  to  accept  a  deed  for  the  bal- 
ance of  said  land,  to  wit,  141.76  acres,  less 
said  railroad  right  of  way,  making  a  proportion- 
ate deduction  for  the.  number  of  acres  deficient 
which  said  deed  is  to  convey  the  title  tbat  your 
dient  had  May  6,  1906,  the  date  of  said  con- 
tract" 

Angust  17,  1909,  Wetherby  tendered  to  de- 
fendant in  writing  $1,513  for  a  deed,  subject 
to  tbe  station  grounds  of  20  acres  and 
right  of  way  of  tbe  Oregon  Railroad  ft  Nav- 
igation Company.  On  the  10th  of  that  month 
Wetherby  again  tendered  $1,740  balance,  and 
demanded  a  warranty  deed  of  the  real  estate 
aabject  to  the  right  of  way  mentioned.  De- 
fendant alleges  in  ber  answer  to  the  effect 
that  at  tbe  time  she  executed  the  lease,  be- 
ing In  111  health  and  suffering  from  a  nervous 
breakdown,  she  was  incapacitated  from  in- 
telligently transacting  business;  that  Weth- 
erby, knowing  the  same,  and  knowing  the 
property  and  the  condition  of  the  title,  in- 
duced ber  through  ber  brother  to  believe 
that,  nnder  the  terms  of  the  lease,  in  the 
event  be  should  desire  to  purchase  tbe  prop- 
erty, tbe  title  to  be  conveyed  would  be  the 
same  as  she  then  bad.  She  also  alleges  that 
Wetherby  wrongfully  demanded  a  title  tbat 
be  at  all  times  knew  she  did  not  have,  and 
tbat  he  was  in  default  In  the  payment  of 
rent  as  per  tbe  terms  of  the  lease.  She 
states  she  made  the  tender  of  the  deed  to 
avoid  litigation.    Hie  reply  pnt  In  Issue  the 


new  matter  of  tbe  answer.  After  tbe  oom- 
mcncement  of  this  suit  Wetherby  died,  and 
the  present  plaintiffs  were  substituted. 

Clyde  Richardson  and  W.  D.  Freeman, 
both  «f  Portland,  for  appellant.  Frank 
Scblegel,  of  Portland  (O.  P.  M.  Jamison,  Ben 
C.  Dey,  and  B.  E.  Coovert,  all  of  Portland, 
on  the  brief),  for  respondents. 

BEAN,  J.  (after  stating  tbe  facts  as  above). 
[1  ]  it  appears  from  the  record  tbat  after  tbe 
lease  was  prepared  and  forwarded  by  Weth- 
erby for  Miss  Grlswold  to  sign  some  question 
was  raised  as  to  the  provision  for  a  deed  in 
case  of  purchase.  The  United  States  patent 
for  the  land  to  defendant's  father,  from 
whom  she  received  a  deed,  did  not  mention 
tbe  right  of  way  or  depot  grounds  of  tbe 
raUroad  company.  Anent  this  matter,  on 
October  31,  1906,  Wetherby  wrote  tbe  de- 
fendant's brother,  W.  T.  Grlswold,  in  part 
as  follows: 

"The  Patent  purports  to  convey  161.76  acres, 
about  twenty  acres  of  which  the  O  R  ft  N  RR 
Co.  holds,  aa  station,  grounds,  acquired  under 
the  Provs  of  the  Act  of  Cong,  dated  March  3rd, 
1875,  practically  141.76  conveyed  by  the  Pat- 
ent, as  tbe  R  R.  Co.  will  doubtless  continue 
to  occupy  above  mentioned  twenty  acres'  in- 
definitely." 

On  April  12,  1006,  Wetherby  wrote  the 
same  party  In  part: 

"Cannot  entertain  any  change  in  terms  of 
lease,  as  executed  by  me  and  transmitted  with 
former  letter.  •  •  •  The  lease  mentioned, 
described  the  property  subject  to  R  R  R  of  W, 
as  established  constructed  and  operated  over 
said  premises.  Later  provision.  Right  to  lessee 
to  receive  Warranty  deed  of  said  premises,  as 
hereinbefore  described  'Now,  as  the  patent  de- 
scribes the  land  as  Lots  1-2  ft  3  in  Sec  7  Tp 
1  N  6  E  W  M  161.76A00  acres  subject  to  any 
vested  and  accrued  water  rights,  for  mining, 
agricultural,  manufacturing  or  other  purposes' 
A  Warranty  Deed  describing  the  premises  and 
designated,  as  Lots  1-2  ft  3  in  sec  7,  as  above 
described  quoting  the  exception,  quoted  above 
toUl  conveti  the  premiteg,  a*  conveyed  hy  the 
patent,  lohioh  U  the  intention  of  aU  partiet  Mt- 
tereited  in  sale  and  purchase,  contemplated, 
therefore  there  is  no  ground  for  objection  to 
form  of  deed  mentioned  in  the  lease." 

This  correspondence  clearly  shows  tbat  at 
all  times  during  the  negotiations  Wetherby 
knew  of  tbe  existence  of  tbe.  depot  grounds. 
As  to  the  force  of  bis  construction  of  the 
clause  relating  to  tbe  conveyance  in  case 
he  elected  to  purchase  the  land,  we  do  not 
deem  It  necessary  to  inquire  further  than  as 
tbe  same  affects  the  equities  which  are  now 
prayed  for  by  WeQberby's  representatlveB. 
It  would  at  least  seem  fair  to  say  tbat  Weth- 
erby had  put  his  own  construction  upon  this 
clause  of  the  option,  and,  in  conformity 
therewith,  tbe  defendant  tendered  to  him 
a  conveyance  of  tbe  property,  which  he  re- 
fused. Tbe  option  contract  contained  in  tbe 
lease  set  out  above  was  unilateral.  This 
could  only  be  converted  into  a  valid  con- 
tract of  sale  binding  upon  both  parties  by  an 
unqualified  acceptance  by  tbe  optionee  within 
the  time  prescribed  therein.    Friendly  v.  HI' 
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wert.  57  Or.  599,  105  Pac.  404,  111  Pac.  690, 
112  Pac.  1085.  Ann.  Gas.  191SA,  357. 

12,3]  An  application  to  invoke  tbe  juris-, 
diction  of  a  court  of  equity  to  decree  tbe 
specific  performance  of  a  contract  is  ad- 
dressed to  its  sound  and  reasonable  discre- 
tion, and  is  granted  or  rejected  according  to 
tbe  circumstances  of  each  case.  Sucb  power 
cannot  be  invoked  as  a  matter  of  right  in 
the  parties  in  all  cases.  36  Cyc.  648;  2 
Story,  Equity  Juris.  (13th  Ed.)  {  742 ;  Haw- 
kins y.  Doe,  00  Or.  437,  446,  119  Pac.  754. 
Ann.  Gas.  1914A,  765.  When  the  ground  of 
the  defense  Is  the  unfairness  of  the  con- 
tract or  tbe  hardship  of  the  remedy  of  spe- 
cific performance,  the  court  frequently  exer- 
cises a  discretion  In  the  truest  sense,  since 
the  great  variety  in  the  forms  of  unfairness 
and  of  hardships  which  have  arisen  for  con- 
sideration has  prevented  the  establishment 
of  many  special  rules  for  the  guidance  of 
the  courts.  36  Cyc.  551,  b.  Let  us  then  ex- 
amine the  case  at  bar  from  an  equitable 
standpoint  The  objection  to  tbe  title  of- 
fered to  be  conveyed  by  Miss  Orlswold  to 
Wetherby  was  made  by  him  on  account  of 
the  depot  grounds  upon  the  premises.  The 
records  show  that  many  excursionists  visit 
Multnomah  Falls,  situated  upon  the  land  of 
the  defendant,  and  in  order  to  accommodate 
such  travel  the  Oregon  Railroad  &  Naviga- 
tion Company  uses  the  depot  grounds  for 
train  loads  of  passengers  visiting  the  pleas- 
ure resort  The  occupancy  of  the  20-acre 
tract  by  the  railroad  company  was  notoriously 
obvious.  From  the  letter  of  Wetherby  it  ap- 
pears beyond  question  that  he  knew  of  the 
extent  of  the  holdings  of  the  railroad  com- 
pany. It  does  not  appear  from  the  lease  or 
option  memorandum  that  It  was  the  inten- 
tion of  the  parties  thereto  that  defendant 
would  obtain  the  right  to  the  depot  grounds 
of  the  Oregon  Railroad  &  Navigation  Com- 
pany. This  cannot  reasonably  be  presumed. 
On  the  other  hand,  in  very  general  way  the 
writing  Indicates  that  there  was  to  be  a 
reservation  of  tbe  right  of  the  company,  but 
the  length,  width,  or  total  area  were  not 
attempted  to  be  stated.  Under  all  the  cir- 
cumstances it  was  not  in  consonance  with 
equity  and  fair  dealing  for  Wetherby  to  de- 
mand an  abatement  in  tbe  purchase  price  on 
account  of  the  depot  grounds. 

[4]  This  rule  Is  stated  In  36  Cyc.  p.  742: 
"If  the  purchaser  at  the  time  of  entering  into 
the  contract  waa  aware  of  the  defect  in  the  ven- 
dor's Interest  or  title,  or  deficiency  in  the  sub- 
ject-matter, be  is  not  on  suing  for  specific  per- 
formance, entitled  to  any  compensation  or  abate- 
ment of  price." 

See,  also,  Waterman  on  Specific  Perform- 
ance, {  506.  Maupln  on  Marketable  Title 
(2d  Ed.)  p.  197,  is  authority  for  a  stronger 
general  rule,  to  the  effect  that  the  existence 
of  an  open,  notorious,  and  visible  physical 
incumbrance  upon  the  estate  is  not  a  ground 
for  objection  to  the  title,  for  the  reason  that 
it  Is  presumed  that  the  purchaser  was  to 
take  subject  to  such  Incumbrance.    Neither 


does  such  Incumbrance  entitle  the  purchaser 
to  compensation,  nor  to  an  abatement  of  the 
purchase  money,  nor  to  a  conveyance  with 
a  covenant  against  the  Incumbrance,  because 
It  Is  presumed  that  In  fixing  the  price  the 
existence  of  the  same  was  taken  Into  consid- 
eration. The  last-named  rule  was  applied 
In  a  law  action  In  the  case  of  Bamum  ▼. 
Lockhart  146  Pac.  075,  decided  by  d^art- 
ment  No.  1  of  this  court  on  March  16,  1915, 
since  this  cause  was  submitted.  In  tbe  opin- 
ion Mr.  Justice  McBride  suggests  the  follow- 
ing: 

"Without  reference  to  authority,  it  seems  rea- 
sonable that  where  the  existence  of  so  palpable 
a  physical  easement  as  a  railroad  is  urged  as  an 
objection  to  the  title,  the  burden  of  pleading 
and  proof  should  be  upon  the  purchaser  to  show 
that  he  was,  in  fact  ignorant  of  its  existence." 

See,  also,  Desvergers  v.  Willis,  56  Ga.  51S, 
21  Am.  Rep.  289;  Ashburner  v.  Sewell,  3 
Law  Rep^  Ch.  Div.  405.  The  language  of  Mr. 
Justice  Spencer  in  Whitbeck  v.  Cook  &  Wife, 
15  Johns.  (N.  T.)  483,  8  Am.  Dec.  272,  quoted 
In  Jordan  v.  Eve,  31  Orat  (72  Va.)  at  page  8 
of  the  opinion,  is  very  upplicable  to  this 
case: 

"It  must  strike  the  mind  with  surprise  that 
a  person  who  purchases  a  farm  through  which 
a  public  road  runs  at  the  time  of  purchase,  and 
had  lo  run  long  before,  who  must  be  presumed 
to  have  known  of  the  existence  of  the  road,  and 
who  chooses  to  have  it  included  in  his  purchase, 
shall  turn  arouijd  on  his  grantor  and  complain 
that  the  general  covenants  in  tbe  deed  have  been 
broken  by  the  existence  of  what  be  saw  when 
he  purchased,  and  what  must  have  enhanced  tbe 
value  of  the  farm.  It  is  hazarding  little  to  say 
tluit  such  an  attempt  is  unjust  and  inequitable, 
and  contrary  to  the  universal  understanding  of 
both  vendors  and  purchasers.  If  it  could  suc- 
ceed, a  fioodgate  of  litigation  would  be  opened, 
and  for  many  yean  to  come  this  kind  of  action 
would  abound. 

[B]  Where  the  Incumbrance  upon  the  real 
property  is  an  easement  which  the  vendor 
cannot  remove  as  a  matter  of  right,  and  it 
does  not  appear  from  the  option  contract 
that  It  was  within  tbe  contemplation  of  the 
parties  at  the  time  of  making  the  agreement 
that  the  condition  of  the  title  would  be 
changed  in  this  respect  the  fact  that  the 
vendee  had  full  knowledge  of  the  occupancy 
and  right  of  a  third  party  is  a  strong  reason 
for  applying  the  general  rule  that  the  exis- 
tence of  an  open,  notorious,  and  visible  in- 
cumbrance upon  the  land  constitutes  no  basis 
for  an  objection  to  the  title.  Maupln  on 
Marketable  Title,  197,  and  notes.  In  the 
present  case  the  controversy  relates  to  tbe 
enjoyment  of  an  easement  and  right  openly, 
and  notoriously  exercised  for  a  quasi  public 
purpose.  It  is  Indeed  probable  that  tbe  de- 
pot grounds  being  located  upon  tbe  premises 
were  an  important  factor  in  inducing  Weth- 
erby to  attempt  to  make  the  purchase.  J. 
M.  Uriswold  offered  Wetherby  all  the  title 
to  the  land  that  she  had.  She  therefore  did 
all  In  her  power  to  comply  with  his  demand. 
He  declined  to  accept  the  title  tendered,  and 
it  is  not  In  furtherance  of  equity  to  require 
the  defendant  to  execute  a  conveyance  with 
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corenantB  of  warranty  to  real  estate  which 
she  does  not  own,  and  which,  according  to 
Wetberby's  construction  of  the  contract,  she 
never  intended  to  sell.  Such  a  decree  would 
tend  only  to  lead  to  farther  complications. 
The  plaintiffs  are  not  entitled  to  equitable 
relief.  Mills  ▼.  Van  Voorhls,  23  Barb.  (N. 
Y.)  125;  Whitney  Co.  v.  Smith,  63  Or.  187, 
192, 126  Pac.  1000. 

In  an  endeavor  to  arrange  the  matter  equi- 
tably, the  trial  court  required  the  plaintiffs 
to  pay  $1,500  in  addition  to  the  price  named 
in  the  option,  as  we  understand,  contemplat- 
ing that  the  parties  would  accept  the  same 
as  a  settlement  This  was  not  an  issue  in 
the  case. 

The  decree  of  the  lower  court  will  there- 
fore be  reversed,  and  one  entered  in  favoi 
of  the  defendant  dismissing  the  suit;  de- 
fendant to  recover  costs. 

MOOKE,  O.  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 

(75  Or.  «8) 

BRA  WAND  et  aL  v.  HOME  INSTAIXMEiNX 

OO. 
(Supreme  Court  of  Oregon.     March  30,  1916.) 

1.  Affkai.  AiTD  Ebbob  «=>162  —  Right  to 

AFFKAL    —    WlTHOBAWAL    OF    MONET    FBOK 

BceiSTBT. 

Where  It  was  conceded  by  defendant  that 
plaintiff  was  entitled  to  at  least  a  certain 
amount,  the  plaintiff  could,  with  propriety,  take 
that  amount  from  the  registry  of  the  court  into 
which  it  had  been  paid,  and  still  appeal. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Die.  U  179.  981,  982,  SK84-990; 
Dec.  Dig.  «=»m] 

2.  Monet  Received    «=»18— Aorrow— Strinn- 
ciEMCT  OF  Evidence. 

Evidence,  in  an  action  for  money  received, 
which  defendant  refused  to  pay  over  on  due 
demand,  held  insufficient  to  support  judgoient 
for  plaintiff. 

(Bd.  Note.— For  other  cases,  see  Money  Re- 
ceived. Cent  Dig.  H  70-72;  Dec.  Dig.  «=>!&] 

Department  1.  Appeal  from  Circuit 
Ooort,  Multnomah  County;  Henry  B.  Mc- 
Ginn, Judge. 

Action -by  Gottfried  Bra  wand  and  another 
against  the  Home  Installment  Company. 
Judgment  in  district  court  for  plaintiffs,  and 
they  appeal,  pending  which  they  withdrew 
the  amount  tendered  and  paid  into  the  regis- 
try, and  from  the  overruling  of  Its'  motion 
to  dismiss  the  appeal,  and  from  judgment  on 
appeal  for  plaintiffs,  defendant  appeals.  Re- 
versed. 

The  plaintiffs  commenced  an  action  In  the 
Portland  district  court  of  Multnomah  county 
against  the  defendant  on  a  complaint  which 
alleges : 

"That  on  or  about  September  3.  1913,  the 
above-named  corporation,  defendant  in  this  ac- 
tion, received  from  Adolpb  Widmer  at  their  of- 
fice 401  McKay  Building,  and  to  and  for  the 
use  of  the  plaintiff,  the  sum  of  $158.78.  That 
although  due  demand  has  been  made  the  above- 
named  defendant  refused  to  deliver  same,  or  any 
part  thereof." 


The  defendant  admits  that  it  received  the 
amount  of  money  named  from  Widmer  on  a 
note  left  with  it  for  collection,  the  proceeds 
of  which  were  to  be  paid  to  the  plaintiff  Bun- 
dy,  and  denies  every  other  matter  in  the  com- 
plaint It  alleges,  in  substance,  that  Bundy 
had  given  a  note  to  one  Howland  for  $32.94, 
which  they  together  left  with  the  defendant 
with  directions  to  pay  the  same  to  Howland 
out  of  the  proceeds  of  the  Widmer  note ;  that 
in  pursuance  of  such  instructions  the  defend- 
ant collected  the  $158.78  already  mentioned, 
and  after  deducting  therefrom  the  amount  of 
the  Bundy  note,  in  all  $33.65,  tendered  to  him 
the  remainder  of  the  collection,  $125.13, 
which  he  refused.  Thus  far  the  new  matter 
In  the  answer  Is  denied  by  the  reply,  except 
that  the  proceeds  of  the  Widmer  note  were  to 
be  paid  to  Bundy.  The  answer  further  con- 
tains allegations  to  the  effect  that  Howland 
had  recovered  a  Judgment  against  Bundy  in 
the  district  court  for  $6.25  upon  which  exe- 
cution was  Issued,  and  by  virtue  of  garnish- 
ment process  served  on  the  defendant  It  had 
paid  thereon  $7  out  of  the  funds  belonging  to 
the  plaintiffs,  and  the  defendant  now  brings 
the  balance  of  said  fund,  $118.13,  into  court 
and  deposits  the  same  for  the  plaintiffs.  The 
payment  of  the  $7  on  execution  and  the  de- 
posit in  court  are  admitted  by  the  reply.  The 
district  court  gave  judgment  for  the  plain- 
tiffs for  the  amount  of  the  tender,  $118.13, 
and  for  the  defendant  for  its  costs  and  dis- 
bursements taxed  at  $10.10.  The  plaintiffs 
then  appealed  to  the  drcnit  court,  but  pend- 
ing the  appeal  accepted  and  withdrew  the 
money  tendered.  The  drenit  court  overruled 
a  motion  to  dismiss  the  appeal  which  assign- 
ed as  a  reason  that  the  plaintiffs  could  not 
accept  the  tendered  benefits  of  the  original 
judgment  and  at  the  same  time  appeal  there- 
from. At  a  hearing  before  the  circuit  court 
without  a  Jury  the  Judge  made  findings  of 
fact  which  are  an  exact  transcript  of  the 
complaint  and  gave  Judgment  for  the  plain- 
tiffs for  the  full  sum  of  $158.78,  with  Interest 
at  6  per  cent  per  annum  from  the  date  of  the 
judgment  together  with  costs  and  disburse- 
ments. The  defendant  submitted  findings  of 
fact  and  conclusions  of  law  embodying  its 
theory  of  the  case,  but  they  were  rejected. 
From  the  J^idgmoit  of  the  circuit  court  the 
defendant  appeals. 

B.  J.  Howland,  of  Portland  (W.  L.  Cooper, 
of  Portland,  on  the  brief),  for  appellant  J. 
N.  Hart,  of  Portland,  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  motion  to  dismiss  the  appeal 
was  properly  overruled  by  the  circuit  court 
It  was  conceded  by  the  defendant  that  the 
plaintiffs  were  entitled  to  at  least  $118.13. 
There  was  no  Issue  on  that  subject;  hence 
the  plaintiffs  could,  with  propriety,  talie  that 
amount  from  the  registry  of  the  court  and 
still  appeal.     Portland   Construction  Co.   v. 
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O'NeU,  24  Or.  64,  32  Pac.  764;  State  v.  Wells 
Fargo  Co.,  64  Or.  421, 126  Pac.  611,  130  Pac. 
963. 

[2]  The  gnestlon  presented  by  the  record  la 
whether  or  not  there  is  any  testimony  to  Jus- 
tify the  findings,  they  being  tantamount  to 
a  Terdlet.  The  issue  made  by  the  answer 
and  reply  consists  in  the  affirmance  by  the 
defendant  and  the  denial  by  the  plaintiffs 
that  Bundy  directed  the  defendant  to  pay 
the  note  of  $32.94  to  Howland  out  of  the  pro- 
ceeds of  the  Widmer  note.  No  question  ap- 
pears In  the  pleadings  about  the  execution  of 
the  note  by  Bundy  to  Howland.  The  plain- 
tiffs directed  all  their  evidence  about  that  in- 
Btniment  to  the  circumstances  under  which  It 
was  made.  The  plaintiff  Bundy  expressly  ad- 
mitted signing  it.  The  substance  of  his  testi- 
mony Is  that  Howland  was  an  agent  for  a 
lite  Insurance  company,  and  solicited  him  to 
make  an  application  for  insurance,  the  Initial 
premium  for  which  would  be  $32.94;  that, 
yielding  to  Howland's  persuasions,  he  gave 
the  note  to  the  latter,  made  application  for 
the  insurance,  and  afterwards  changed  his 
mind  and  refused  to  be  examined  or  go  fur- 
ther with  the  proposition.  Another  witness 
testified  thAt  he  afterwards  saw  the  note  in 
the  possession  of  Bundy,  the  maker.  With 
this  the  plaintiffs  rested.  The  defendant 
produced  as  witnesses,  B.  J.  Howland  and  his 
brother,  S.  P.  Howland,  the  latter  being  secre- 
tary of  the  defendant  corporation.  The 
former  testified  that  the  plaintiff  Bundy  ap- 
plied to  him  as  agent  of  the  Insurance  com- 
pany for  life  Insurance,  and  that  he  advanced 
to  Bundy  on  his  request  the  money  named  in 
the  note,  sent  it  with  the  application  to  the 
home  office  of  the  company,  and  obtained  a 
receipt  therefor,  which  is  in  evidence.  Both 
Oie  Howlands  testified  that  Bundy  agreed 
that  the  note  for  the  premium  should  be  paid 
out  of  the  proceeds  of  the  Widmer  note; 
wtiich  the  defendant  then  held  for  collection, 
and  that  afterwards  when  the  collection  was 
accomplished  the  defendant  paid  to  Howland, 
the  holder  of  the  note,  the  principal  and  In- 
terest doe  thereon,  and  tendered  the  balance' 
to  Bundy,  who  refused  the  same,  but  took  the 
note  when  delivered  to  him  by  the  defendant. 
There  is  no  testimony  whatever  controvert- 
ing the  sworn  declarations  of  the  Howlands 
on  this  subject  The  sum  and  substance  of 
the  showing  for  the  plaintiff  Is  that  he  gave 
the  note  with  the  application  for  the  insur- 
ance, and  that  afterwards  It  repented  him 
that  he  had  done  so.  The  undisputed  evi- 
dence for  the  defendant  is  that  B.  J.  How- 
land advanced  the  money  and  forwarded  it 
to  the  company,  having  taken  Bundy's  note 
for  the  same,  and  that  the  latter  agreed  that 
it  should  be  repaid  out  of  the  proceeds  of  the 
collection.  This  is  not  contradicted  by  any 
testimony  on  behalf  of  the  plaintiffs.  The 
plaintiff  Bundy  does  not  pretend  that  any 
fraud  was  exerted  upon  him  to  procure  his 


signature  to  the  note,  or  that  the  money  was 
not  sent  at  his  request.  He  plainly  under- 
stood the  nature  of  the  transaction,  and  seeks 
to  overturn  it  without  alleging  anything  to 
Impeach  the  note. 

On  the  issue  raised  by  the  pleadings  of 
whether  or  not  the  plaintiffs  directed  the 
payment  of  the  note  out  of  the  proceeds  of 
the  collection,  the  only  testimony  in  fhe  rec- 
ord is  favorable  to  the  contention  of  the  de- 
fendant The  court  however,  made  findings 
and  rendered  Judgment  for  the  full  amount 
claimed,  without  even  deducting  the  balance 
tendered  and  taken  from  the  custody  of  the 
court  by  the  plaintiffs.  There  is  no  evidence 
to  support  such  a  Judgment 

Much  was  said  in  the  argument  about  the 
harsh  language  of  the  Judge  In  characteriza- 
tion of  the  defendant's  case,  but  we  are  not 
called  upon  to  deal  with  the  reasoning  of  the 
court,  but  with  the  result  only. 

The  Judgment  is  reversed. 

MOORE,  0.  J.,  and  McBBIDB  and  BEN- 
SON, JJ.,  concur. 

"°°"°~"  (76  Or.  430) 

DBLOVAOE  v.  OLD  ORBOON  CRBAMERT 

CO.t 
(Supreme  Court  of  Oregon.     March  30,  1916.) 

1.  New  Tbiai,  4=»27— Obouhds— Waivxb  of 
Law. 

Under  L.  O.  L.  {  548,  prorldine  that  for 
the  purpose  <tf  being  reviewed  an  order  setting 
aside  a  judgment  and  granttng  a  new  trial  shaU 
be  deemed  a  judgment  or  decree,  the  circuit 
court  can  enter  auch  order  only  when  in  the 
'trial  of  the  cause  an  error  was  committed  so 
prejudicial  that  the  judgment  rendered  would  be 
reversed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  40,  4l7Dec.  Dig.  «8=>27.] 

2.  NxouoKROs   «=9l36— ■AonoHS— Qttksiioiis 

>OB   JUBT. 

Ne^igence  is  a  question  of  fact  to  be  de- 
termined by  the  jury. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  277-353;  Dec.  Dig.  «=>T36.] 

3.  MUNICIPAI,  OOBPOBATIONS  «=>822  —  USK 
OF  STBEBT8  —  AonOMS  FOB  INJUBIBS  —  IR- 
BTBUCTIOIffl. 

In  an  action  for  injuries  to  a  pedestrian 
on  a  city  street,  who  was  struck  by  a  wagon, 
a  requested  instruction  that  there  was  no  rule 
of  law  which  makes  it  negUgence  for  a  person 
to  stand  in  the  street  for  a  moment  when  he 
has  taken  proper  precautions  to  look  for  ap- 
proaching vehicles  was  misleading,  as  implying 
that  the  plaintiff  would  not,  as  a  matter  of  law, 
be  negligent  under  such  circumstances,  whereas 
it  was  for  the  jury  to  say  whether  or  not  such 
acts  were  negligent 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fi  1768-1762;  Dec. 
Dig.  <S=»822.] 

4.  Tbial  «s>251  —  iHsntconoRS— Appuca- 
BiLrrr  ro  IssnnB— NiauaBNCB. 

Where  a  complaint  for  injuries  to  a  pedes- 
trian on  a  city  street  made  no  charge  that  de- 
fendant's wagon  was  being  driven  at  improper 
speed,  a  requested  charge,  predicated  in  part  on 
a  finding  of  excessive  si>eed,  was  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  is  587-595;  Dec.  Dig.  <S=>251.] 
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&.  TsiAL  «=»191— Use  of  Stbekts— Actiowb 

FOB       iNJtrHlKS— INSTBUCTTONB— ASSDMPTIOIf 

o»  Facts. 

A  requested  inBtmction  that  a  person  who 
sees  no  wagon  approaching  for  a  sufficient  dis- 
tance to  warrant  a  cautious  person  in  belieTing 
it  is  safe  to  attempt  a  crossing  has  a  right  to 
proceed,  relying  upon  the  assumption  that  a 
warning  would  be  given  of  an  approaching  ve- 
bide,  is  erroneous  as  assuming  that  it  was  the 
duty  of  a  driver  to  give  a  warning,  which  was  a 
question  of  fact  for  the  Jury. 

[ICd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  420-431,  436;  Dec.  Dig.  «=>191.] 

O.  Triai.  «»267— Csk  or  Stbexts— BiQCxn- 
BD  iNBTKUonoNB— Modification. 

Where  a  complaint  for  injuries  to  a  pede»- 
trian  on  a  city  street  did  not  charge  the  driver 
of  the  wagon  with  losing  control  thereof,  it  was 
proper  for  the  trial  court  to  modify  a  requested 
inatroction  that  it  was  the  duty  of  travelers  by 
vehicles  to  keep  the  same  under  control  so  aa 
not  to  injure  pedestrians  in  the  proper  exercise 
of  their  rights,  so  as  to  charge  that  it  was  the 
duty  of  each  to  exercise  reasonable  care  under 
the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  668-872,  674;  Dec.  Dig.  «=s>267.] 

Department  2.  Appeal  from  Circnlt  Court, 
Midtnomab  Cotmty;  Robert  O.  Morrow, 
Judge. 

Action  by  Samuel  Delovage  against  the 
Old  Oregon  Creamery  Company.  From  an 
order  granting  plalntifTa  motion  for  a  new 
trial  after  verdict  for  the  defendant,  the  de- 
fendant appeals.  Reversed  and  remanded, 
with  instructions  to  render  Judgment  for  the 
defendant. 

Tbla  la  an  action  to  recover  damages  for 
personal  injuries  said  to  have  been  sustained 
by  the  plalntifT  in  a  collision  with  the  de- 
fendant's wagon.  The  comi^aint  states,  in 
substance,  that  the  plaintiff  was  walking 
along  Washington  street  in  Portland,  and 
wh«i  he  came  to  the  intersecting  West  Park 
etreet,  he  looked  around  before  starting 
across  the  latter  highway.  Having  proceeded 
a  short  distance,  he  noticed  a  large  truck 
coming  from  the  south,  and  stopped  to  allow 
it  to  pass.  The  principally  essential  allega- 
tion of  bis  first  pleading  here  follows: 

"While  he  was  so  standing  and  in  full  view, 
the  defendant,  through  its  agent  and  employe, 
driving  a  horse  and  one  of  its  delivery  wagons, 
came  down  Washington  street  in  said  city  going 
east,  and  suddenly  turned  from  said  Washington 
street  into  West  Park,  going  south,  and  with 
plaintiff  in  full  view  came  behind  him  and,  with- 
out regard  to  plaintiff's  rights,  the  said  defend- 
ant tlirougb  its'  agents  and  employee  drove  said 
horse  and  delivery  wagon  without  regard  to 
plaintiff's  position  so  carelessly,  negligently,  and 
recklessly  and  without  warning  to  the  plaintiff 
as  to  strike  plaintiff,  throwing  him  down  and 
dragging  him  for  a  considerable  distance,  there- 
by fracturing  the  fibula  and  internal  malleolus 
of  the  left  leg,  and  also  producing  a  fracture  of 
die  metatarsal  bone  of  the  right  foot." 

The  remainder  of  the  declaration  recounts 
bis  Injuries  and  alleges  his  damages.  The 
answer  denies  all  the  statements  of  the  com- 
plaint and  afiSrmatively  imputes  to  the  plain- 
tiff contributory  negligence,  all  of  which  Is 
traversed  by  the  reply.    On  the  features  In- 


volved on  this  appeal  the  court  Instructed 
the  Jury  as  follows: 

"Pedestrians  and  vehicles  of  all  kinds  have 
equal  rights  on  the  street  Whatever  the  rule 
may  be  in  the  country,  on  a  paved  street,  in  the 
city,  people  have  a  right  to  cross  and  recross 
and  go  along  the  street  without  reference  to 
vehicles,  except  that  they  must  exercise  reason- 
able care  under  the  circumstances  under  which 
they  move,  and  the  vehicle  must  also  exercise 
reasonable  care  under  the  circumstances  in 
which  it  moves.  The  parties  owe  each  other  re- 
ciprocal duties  of  reasonable  care  commensurate 
with  the  situation,  and  with  their  respective 
ages  and  intelligences. 

"If  this  occurrence  was  a  pure  accident,  that 
is,  if  it  could  not  have  been  avoided;  why  no- 
body is  responsible.  If  it  resulted  from  the 
negligence  of  the  employes  of  the  creamery  com- 
pany, without  contributory  negligence  on  the 
part  of  the  plaintiff,  then  the  company  is  liable. 

"Omtributory  negligence,  under  the  law  of 
this  state,  is  an  a^olute  defense,  without  ref- 
erence to  the  degree  of  it  If  Mr.  Delovage 
failed  in  any  degree  to  exercise  reasonable  care 
under  the  circumstances  shown,  and  the  em- 
ployes avoided— if  Mr.  Delovage  failed  to  exer- 
cise reasonable  care,  that  ends  it    *    *    * 

"(1)  The  failure  of  a  pedestrian '  to  look  and 
listen  for  approaching  teams  as  be  passes  over  a 
crosswalk  at  a  Junction  of  two  streets  is  not 
necessarily  such  negligence  as  will  prevent  re- 
covery if  he  is  run  over  by  a  passing  team. 
Notice,  gentlemen,  the  word  'necessarily'  as  to 
the  failure  to  stop  and  look  is  not  'necessarily' 
negligence." 

"(3)  A  pedestrian  has  the  legal  right  to  travel 
on  foot  upon  the  traveled  way,  but  whether  he 
acts  with  reasonable  care  in  leaving  the  sidewalk 
or  the  traveled  way  at  any  time  depends  upon 
whether  his  conduct  under  the  circumstances 
conforms  to  that  of  an  ordinary  prudent  person 
under  the  circumstances. 

"(4)  A  pedestrian  has  the  right  to  cross  • 
street  at  any  point,  exercising  reasonable  care 
for  his  own  safety.  So  he  has  a  right  to  cross  a 
street  between  its  r^ular  crossings,  but  he  is 
bound  when  doing  so  to  be  reasonably  careful. 

"(5)  A  pedestrian  and  travelers  in  wagons 
have  equal  rights  in  the  street,  and  while  the 
sidewalk  is  the  place  for  pedestrians  alone,  yet 
they  have  the  right  also  to  walk  across  or  along 
the  street  and  it  is  the  duty  of  both  pedestrian 
and  travelers  by  vehicle  to  recognize  the  right 
of  each  to  be  upon  the  street,  and  it  is  the  duty 
of  each  to  exercise  reasonable  care  under  the 
circumstances." 

The  numbered  Instructions  were  given  at 
the  request  of  the  plalntUt,  except  that  No.  B 
was  modified  as  hereinafter  stated.  The 
court  refused  to  give  the  following  instruc- 
tion requested  by  the  plaintiff: 

"(2)  There  Is  no  rule  of  taw  which  makes  it 
negligent  for  a  person  to  stand  in  the  street  for 
a  few  moments  when  he  has  taken  proper  pre- 
caution to  look  for  approaching  vehicles." 

"(6)  A  person  who  looku  and  sees  no  wagon 
approaching  for  a  sufficient  distance  to  warrant 
a  cautious  person  to  believe  that  it  is  safe  to 
attempt  to  cross  a  crossing  has  the  right  to  pro- 
ceed, relying  upon  the  assumption  that  a  warn- 
ing would  be  given  of  an  approaching  veMcle 
at  any  excessive  speed,  and  which  was  not  in 
sight  when  he  left  the  sidewalk,  and  the  absence 
of  additional  facts  calling  for  the  exercise  of 
greater  vigilance  cannot  be  said  to  be  negligence, 
as  a  matter  of  law,  if  he  does  not  thereafter 
look  in  the  direction  from  which  danger  happens 
to  come." 

The  modification  of  No.  S  consisted  In 
striking  out  these  words.  "And  It  Is  the  duty 
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of  travelers  by  veblcles  to  keep  the  same  un- 
der control  BO  as  not  to  injure  pedestrians 
in  the  proper  exercise  of  their  rights,"  and 
substituting  for  them  this  clause,  "And  it  is 
the  duty  of  each  to  exercise  reasonable  care 
under  the  circumstances."  The  Jury  re- 
turned a  verdict  for  the  defendant,  and  on 
motion  of  the  plaintiff  the  court  set  aside 
the  resulting  Judgment  and  granted  a  new 
trial,  assigning  as  a  reason  therefor  that  "the 
court  failed  to  give  instructions  2  and  6,  i:e- 
Quested  by  plaintiff,  and  Improperly  modified 
Instruction  5."  From  this  order  the  defend- 
ant appealed. 

John  G.  Shlllock  and  J.  J.  Fitzgerald,  both 
of  Portland,  for  appellant.  Alex  Bernstein, 
of  Portland  (Bernstein  &  Cohen,  of  Portland, 
on  the  brleQ,  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  order  setting  aside  the  Judg- 
ment and  ordering  a  new  trial  is  appealable. 
L.  O.  L.  i  548.  The  standard  by  which  the 
correctness  of  the  trial  court's  action  in  such 
cases  is  to  be  Judged  is  thus  laid  down  by 
Mr.  Justice  Moore  in  L.  &  Smith  &  Bros. 
Typewriter  Co.  v.  McGeorge,  143  Paa  905: 

"Under  the  provisions  of  this  statute,  the 
right  of  a'  circait  court  to  set  aside  a  judgment 
■  and  xrant  a  new  trial  can  be  exercised  only 
when  in  the  trial  of  a  cause  an  error  has  been 
committed  which  is  so  prejudicial  to  the  de- 
feated party  that  the  jadgment  rendered  against 
him  would,  if  allowed  to  remain  in  force,  be  re- 
versed on  appeal.  When  the  trial  court,  with- 
in the  time  allowed,  discovers  that  such  a  mis- 
take of  law  has  been  made,  it  may,  sua  sponte 
or  on  motion,  correct  the  error  by  setting  aside 
the  judgment  and  granting  a  new  trial,  thereby 
.  avoiding  the  necessity  of  and  the  expense  that 
would  be  incurred  by  an  appeaL  De  Vail  v.  De 
VaU.  60  Or.  493,  118  Pac.  843,  120  Pac.  13,  40 
ly.  B.  A.  (N.  S.)  291,  Ann.  Cas.  1914A,  409; 
Taylor  v.  Taylor,  61  Or.  257,  121  Pac.  431, 
964:  SulUvan  v.  Wakefield,  65  Or.  628. 133  Pac. 
641." 

[2]  That  negligence  Is  a  question  of  fact  to 
be  determined  by  the  Jury  la  stated  in  Palm- 
er V.  P.  By.  L.  &  P.  Co.,  56  Or.  262,  108  Pac. 
211 ;  Sullivan  v.  Wakefield,  59  Or.  401,  117 
Pac.  311;  Kovachoff  v.  St  Johns  Lbr.  Co., 
61  Or.  174,  121  Paa  801. 

[3]  It  l8  contended  that  error  was  commit- 
ted in  the  refusal  of  plaintiff's  requested  in- 
struction. No.  2.  That  is  an  adaptation  of 
language  used  in  Doyle  v.  Foster,  128  App. 
Dlv,  281,  112  N.  T.  Supp.  675,  and  Berler  v. 
Kane,  139  App.  IMv.  76,  123  N.  T.  Supp.  836, 
cited  by  the  plaintiff.  In  those  cases  the 
trial  court  had  proceeded  upon  the  theory 
that  as  a  matter  of  law  a  person  standing 
in  a  street  in  the  city  of  New  Tork  was 
guilty  of  such  contributory  negligence  as 
would  defeat  his  right  to  recover,  and  it  was 
nbout  this  situation  that  the  courts  used  the 
language  substantially  embodied  in  the  re- 
quest of  the  plaintiff  here  under  considera- 
tion. When  applied  to  the  case  there,  the 
statement  of  the  rule  is  correct;  but  the 
c'oiiverse  is  not  true.  We  cannot  say  conclu- 
sively that  under  all  conditions  a  man  is  in 


the  exercise  of  due  care  when  he  uses  his 
privilege  of  standing  in  the  street  Remem- 
bering that  the  question  of  negligence  Is  one 
of  fact  for  the  jury,  this  instruction,  If  given, 
would  have  been  misleading  because  it  im- 
plies that  as  a  matter  of  law  the  plaintiff 
would  not  be  negligent  under  the  circum- 
stances if  he  stood  in  the  street  after  having 
looked  for  approaching  vehicles.  A  footman 
might  look  out  into  the  street  and  see  a  run- 
away team  coming,  but  it  would  be  negligent 
for  him  to  claim  his  right  to  stand  in  the 
thoroughfare  and  go  out  in  front  of  the  team. 
Tet  the  application  of  the  instruction  asked 
by  the  plaintiff  would  permit  Just  such  con- 
duct 

[4]  The  vice  of  instruction  No.  6  is  predi- 
cated in  part  upon  the  hypothesis  that  there 
was  excessive  speed  Involved,  whereas  no 
such  charge  is  made  in  the  complaint ;  and 
hence  in  that  respect  the  instruction  was  ab- 
stract It  was  not  framed  according  to  the 
Issues  raised  by  the  pleadings.  It  was  prop- 
erly refused  in  the  first  instance. 

[I]  Again  It  is  faulty  in  assuming  as  a 
legal  conclusion  that  the  failure  of  the  driv- 
er of  a  vehicle  to  give  warning  of  its  ap- 
proach la  negligence.  This  would  invade  the 
province  of  the  Jury.  We  cannot  draw  the 
conclusion  as  a  matter  of  law  that  there  is, 
in  all  cases,  negligence  where  one  fails  to 
give  warning  that  his  wagon  is  coming.  It 
depends  upon  the  circumstances  of  the  case 
and  must  be  left  to  the  consideration  of  the 
Jury, 

((]  The  defect  in  plaintiff's  requested  in- 
struction No.  5  as  propounded  by  him  .is  in 
the  use  of  this  language: 

"And  it  is  the  duty  of  travelers  by  vehicles 
to  keep  the  same  under  control  so  as  not  to 
injure  pedestrians  in  the  proper  exercise  of  their 
rights.' 

Again  we  note  that  the  defendant  is  not 
(barged  with  losing  control  of  its  vehicle, 
and  the  court  properly  struck  out  the  excerpt 
quoted,  and  in  lieu  thereof  added  this: 

"And  it  is  the  duty  of  each  to  exercise  reason- 
able care  under  the  circumstances." 

The  language  of  the  request  which  we  have 
noted  would  seem  to  impose  a  duty  on  the 
driver  without  reference  to  the  reciprocal  ob- 
ligation of  the  footman.  The  amendment 
cured  the  partiality  of  such  words,  and  prop- 
erly declared  the  rule  applicable  to  such 
cases. 

A  review  of  the  instructions  given  by  the 
court  at  the  trial  convinces  us  that  no  error 
was  committed  therein,  and  that  nothing  con- 
tained in  the  charge  would  hav^  worked  out 
a  reversal  of  the  Judgment  in  this  court  on 
appeal.  Correct  as  the  court  was  in  the  first 
instance,  it  was  wrong  for  it  to  overturn  its 
own  conclusion.  Having  a  case  with  regular 
pleadings,  no  error  being  assigned  upon  the 
reception  or  rejection  of  testimony,  the  Jury, 
under  proper  instructions  about  the  law,  ren- 
dered its  verdict  for  the  defendant,  and  that 
constitutes  a  final  determination  of  the  facts 
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iDTOlved.    A  corresiKknding  Judgment  is  in- 
evitable. 

The  order  setting  aside  tlie  first  decision 
and  granting  a  new  trial  will  therefore  be  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  the  circuit  court  to  enter  judg- 
ment for  the  defendant  on  the  verdict 

MOORE,  a  J„  and  BEAN  and  HARRIS, 
JJn  concur. 
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(Supreme  Court  of  Oregon.    March  SO,  1915.) 

1.  Libel  and  Slandes  Qs>123— Pbivileok-^ 
Question  fob  Court. 

In  an  action  for  libel,  whether  on  undis- 
puted facta  the  publication  was  privileged  is  a 
goestion  for  the  court,  although,  where  the  cir- 
cumstances  under  which  it  was  made  are  disput- 
ed, they  must  be  determined  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Coit  Dig.  H  356-364;  Dec.  Dig.  «=> 
123.] 

2.  LiBBI.    AND     SlANDEB    €s»43— PBITI]:.EeB— 
VOLUNTABT  STATEMENTS. 

Where  defendant  city  councilman  attended 
a  public  meeting  of  a  committee  investigating 
the  police  department  of  the  city,  and  volun- 
tarily made  a  statement  to  such  committee  that 
the  plaintiff  was  keeping  a  4^sorderly  house,  the 
statement,  being  made  by  one  charged  to  the  ex- 
tent of  his  ability  with  securing  for  the  public 
the  best  results  in  city  government,  was  publish- 
ed under  circumstances  of  qualified  privilege,  and 
80  was  one  for  which  the  defendant  was  not 
liable  in  the  absence  of  malice. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  130;    Dec  Dig.  <S=>43.] 

3.  Libel  and  Slandeb  «=>104— Pbitileqe — 

MAUCB— EVIOKNCE. 

In  an  action  for  libel  against  a  city  coun- 
cilman who  had  stated,  in  a  public  meeting  held 
by  a  committee  investigating  the  police  force 
of  the  city,  that  the  plaintiff  kept  a  disorderly 
house,  the  statement  bieing  qualifiedly  privileged, 
10  that  malice  became  a  material  issue,  evidence 
offered  by  defendant  to  show  the  sources  of  in- 
formation upon  which  he  based  his  statements 
was  admissible  to  show  want  of  malice. 

[EA,  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  (§  284-291;  Dec.  Dig.  «s> 
104.] 

Department  L  Appeal  from  Circuit  Court, 
Marion  County;  Percy  R.  Kelly,  Judge. 

Action  by  Maggie  May  I  vie  against  E.  C. 
Mintoo.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

This  is  an  action  for  slander.  Pursuant 
to  a  resolution  adopted  by  the  common  coun- 
cil of  the  city  of  Salem,  the  mayor  bad  ap- 
pointed a  committee  consisting  of  three  coun- 
cUmen  and  three  other  citizens  to  make — 
"a  public  investigation  of  charges  appearing  in 
the  public  press  as  to  dishonesty  and  misconduct 
upon  the  part  of  the  police  officers  of  the  city 
of  Salem,  Or.,  and  report  their  findings  to  the 
common  council  not  later  than  June  9, 1913,  and 
alfio  to  investigate  the  police  department  gener- 
ally at  the  same  time  for  the  purpose  of  report- 
ing to  the  common  council  upon  the  general  con- 
dition and  efficiency  of  the  same." 

This  committee  held  a  number  of  meetings 
open  to  the  general  public  and  examined  wit- 


nesses uiwn  various  toidcs  tending  to  throw 
light  upon  the  subject  of  its  investigation. 
Such  a  sitting  was  held  on  June  20th.  At 
that  time  the  defendant,  who  was  a  council- 
man and  chairman  of  the  police  committee, 
but  not  a  member  of  the  body  then  in  session, 
appeared  before  it  and  made  a  public  state- 
ment in  regard  to  certain  hotels  in  the  city 
and  the  manner  in  which  they  were  being 
conducted.  Among  others,  he  named  the  Cot- 
tage Hotel;  which  was  then  being  operated  as 
a  hotel  and  rooming  bouse  by  the  plaintiff. 
Thereafter  plaintiff  began  tills  action,  in 
which  it  is  alleged  that: 

"The  defendant  above  named  in  a  public  ad- 
dress maliciously,  willfullyj  ani  intentionally, 
and  for  the  purpose  of  injuring  this  plaintiff  and 
her  reputation  and  damaging  her  character  and 
ruining  the  trade  of  her  said  family  hotel,  stated, 
declared,  and  published,  before  said  _  assembled 
committee  and  numerous  and  divers  citizens  and 
newspaper  men  and  the  public  generally  con- 

Sregated  as  an  audience  tneieto,  that  the  said 
ottage  Hotel,  so  operated  and  conducted  by 
Slaintiff  as  aforesaid,  was  at  said  time  a  'disor- 
erly  house.' " 

Again  it  is  alleged: 

"That  at  said  time  and  place,  and  in  the  pres- 
ence of  said  public  committee,  and  in  a  public 
manner,  and  in  the  presence  of  the  numerous  and 
divers  citizens  of  Marion  coimty,  Or.,  then  as- 
sembled, the  said  defendant  above  named  ma- 
liciously, wrongfully,  and  knowing  the  same  to 
be  false,  scandalous,  and  slanderous,  publicly  de- 
clared and  published  to  the  public  then  assem- 
bled at  the  said  committee  meeting  a  statement 
wherein  the  said  defendant  willfuUy  and  wrong- 
fully and  maliciously  referred  to  and  named  the 
said  Cottage  Hotel,  then  so  conducted  by  plain- 
tiff as  aforesaid,  to  be  a  'house  of  ill  fame.' " 

The  defendant  admits  the  use  of  the  words 
"disorderly  bouse,"  but  denies  using  the  ex- 
pression a  "house  of  iU  fame."  He  pleads 
that  it  was  a  privileged  occasion  and  a  privi- 
leged communication,  alleging,  further,  that 
the  Cottage  Hotel  was  not  named  by  him  ex- 
cept in  answer  to  a  question  by  some  member 
of  the  committee;  From  a  Judgment  in  favor 
of  plaintiff,  defendant  api)ealB. 

William  H.  Trindle,  of  Salem,  Albert  N. 
Mlnton,  of  Albany,  and  M.  E.  Pogue,  of  Sa- 
lem (W.  T.  Slater,  of  Portland,  on  the  brief), 
for  appellant  Carey  F.  Martin  and  J.  A. 
Carson,  both  of  Salem  (Ivan  G.  Martin,  of 
Salem,  on  the  brief),  for  respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1-3]  The  first  assignment  of  error 
goes  to  the  sufficiency  of  the  complaint,  but 
the  paragraphs  above  set  out  very  clearly 
state  the  slanderous  porticms  of  defendant's 
alleged  statement  in  hsec  verba,  viz.,  a  "house 
of  ill  fame"  and  a  "disorderly  house,"  and 
sufficiently  allege  that  these  expressions  were 
spoken  by  defendant  of  and  concerning  the 
Cottage  Hotel.  The  question  as  to  whether 
or  not  defendant's  statement  was  a  privileg- 
ed communication  and  as  to  the  propriety 
of  the  action  of  the  trial  court  in  submitting 
it  as  a  question  of  fact  to  the  Jury  is  not 
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free  from  clifflcultr.  There  la  no  doubt  as 
to  the  general  rule,  which  is  that  the  ques- 
tion of  privilege  is  one  for  the  court  to  deter- 
mine and  declare.  Newell  on  Slander  and 
lilbel  (3d  Ed.)  {  499,  says: 

"The  theory  of  privilege  id  connection  with 
the  law  of  defamation  involves  a  variety  of  con- 
ditions of  some  nicety,  and  also  a  doctrine  not 
always  of  easy  application  to  a  set  of  facta; 
and,  such  being  the  case  in  any  trial,  whether 
civil  or  criminal,  while  the  qnestion  of  libel  or 
no  libel,  malice  or  no  malice,  are  matters  of  fact 
for  a  jury,  the  question  of  privilege  or  no  privi- 
lege where  the  circumstances  under  which  the 
communication  was  made  are  not  disputed,  is  en- 
tirely one  of  law  for  the  judge.  But,  where  such 
circumstances  are  in  doubt,  the  jury  must  first 
find  what  they  were  or  what  the  defendant 
thought  they  were;  that  is  to  say,  it  is  exclu- 
sively for  the  judge  to  determine  whether  the  oc- 
casion on  which  the  alleged  defamatory  state- 
ment was  made  was  such  aa  to  render  the  com- 
munication a  privileged  one." 

This  quotation,  we  think,  clearly  and  c<w>- 
rectly  states  the  law,  and,  applying  it  to  the 
case  at  bar,  we  note  that  the  evidence  is  prac- 
tically undisputed  that  the  defendant  attend- 
ed the  public  meeting  of  the  committee  which 
was  investigating  the  conduct  of  the  police 
department,  and  voluntarily  made  a  state- 
ment to  such  committee.  In  which  the  alleged 
defamatory  words  were  used,  if  used  at  all. 
There  is  some  slight  discrepancy  as  to  wheth- 
er or  not  some  portions  of  the  alleged  state- 
ment were  in  answer  to  a  question  propound- 
ed by  a  member  of  the  committee.  For  the 
purpose  of  our  inquiry  this  conflict  is  of 
small  Importance.  It  is  true  the  occasion 
does  not  fall  within  the  limits  of  absolute 
privilege,  but,  when  we  recall  the  fact  that 
the  committee  was  considering  a  subject  of 
grave  importance  to  good  government  and 
public  morals,  for  the  purpose  of  enlightening 
the  city  government,  and  thereby  enabling  It 
to  secure  a  more  efficient  service,  and  that 
the  defendant  was  at  the  time  a  councilman 
Charged  to  the  extent  of  his  ability  with  se- 
curing for  the  public  the  best  results  in  this 
direction,  we  cannot  escape  the  condusion 
that  it  was  an  occasion  of  qualified  privilege. 

"It  extends  to  all  communications  made  bona 
fide  upon  any  subject-matter  in  which  the  party 
communicating  has  an  interest,  or  in  reference 
to  which  he  has  a  duty  to  a  person  having  a  cor- 
responding Interest  or  duty;  and  the  privilege 
embraces  cases  where  the  duty  is  not  a  legal  one, 
but  where  it  is  of  a  moral  or  social  character  of 
imperfect  obligation."  Newell  on  Slander  and 
Libel(8dEd.)l4M. 

The  trial  court,  therefore,  should  have  in- 
structed the  Jury  as  above  indicated.  The 
court  below  also  erred  in  sustaining  objec- 
tion to  evidence  offered  by  defendant  tending 
to  show  the  sources  of  information  upon 
which  he  based  the  alleged  statements.  It  Is 
true,  as  counsel  for  plaintiff  contends,  that 
the  defendant  has  not  pleaded  the  truth  as 
a  defense,  and  therefore  could  not  <^er  proof 
thereof;  but  he  was  undoubtedly  entitled  to 
show  the  nature  and  source  of  the  informa- 
tion upon  which  the  publication  was  based 


for  the  purpose  of  disproving  express  malice. 
8  Ency.  Evid.  204. 

The  judgment  is  reversed,  and  the  canse 
remanded  for  a  new  triaL 

MOORB,  O.  J.,  and  McBRIDB  and  BUR- 
NETT, JJ.,  concur. 

^""^  (TS  Or.  W) 

PORGBS  V.  JACOBS. 
(Supreme  Court  of  Oregon.     March  80.  1815.) 

1.  Nuisance  C=>90— Mbasdbb  of  Dakaoes. 

In  an  action  for  damages  caused  by  keep- 
ing a  livery  stable,  alleged  to  be  a  nuisance,  the 
measure  of  damages  was  the  depreciation  in  the 
rental  value  of  the  plaintiff's  property,  plus 
compensation  for  discomfort,  annoyance,  and 
injury  to  health,  caused  plaintiff  by  the  nui- 
sance, and  the  admission  of  testimony  as  to 
depreciation  in  the  market  value  of  plaintiff's 
property  was  improper. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  H  118-127;   Dec.  Dig.  «=>50.1 

2.  EviuENCE  «=9471— Facts  or  CoircL.usioNa 

— OPINIOIf  EVIDKHOB. 

In  an  action  for  damages  catwed  by  an  al- 
leged nuisance,  a  livery  stable,  testimony  of  a 
witness,  so  framed  as  to  state  tiiat  the  stable 
was  a  nuisance,  was  improperly  admitted,  since 
it  stated  conclusions  drawn  from  facts,  and 
hence  usurped  th^  legitimate  function  of  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
CenL  Dig.  H  2149-2185;   Dec.  Dig.  «=>4n. 

3.  NniSANCK    9=33 — ABSBKCK   of    NEGUaENCB 

OB  Malice— "Nuisance  Per  S«." 

A  stable  is  not  a  "nuisance  per  se,"  and 
every  property  owner  has  the  right  to  maintain 
one,  even  in  a  dty,  unless  the  condition  of  the 
particular  stable,  caused  by  defendant's  nesli- 
gence,  is  such  as  to  render  it  a  nuisance. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  H  4,  S,  9-26;   Dec.  Dig.  «=>3. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Serial,  Nuisance  Per  Se.1 

4.  Nuisance  4s>67—Abatekent— Statute. 

Although  there  is  no  prayer  for  abatement 
of  a  nuisance  in  the  complaint  in  an  action  for 
damages  alleged  to  have  been  caused  bjr  it,  nev- 
ertheless, under  L.  O.  Ik  I  841,  providing  that, 
if  judgment  be  given  for  the  plaintiff  in  an  ac- 
tion for  damages  caused  by  a  nuisance,  he  may 
have  an  order  allowing  a  warrant  to  the  sheriff 
to  abate  such  a  nuisance,  where  the  plaintiff 
recovered  such  damages,  the  issuance  of  such 
warrant  was  proper. 

[ESd.  Nots.-^For  other  oases,  see  Nuisance, 
Cent  Dig.  i  1S3:  Dec  Dig.  «=>S7.} 

Department  1.  Api>eal  from  Circoit  Court, 
Multnomah  County;  Henry  B.  McGinn, 
Judge. 

Action  by  Alice  C.  Porges  against  Walter 
B.  Jacobs.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

This  is  an  action  to  recover  damages  for 
an  alleged  nuisance.  The  following  state- 
ment taken  from  plaintUTs  brief  correctly 
states  the  issues: 

"Paragraph  1  of  plaintiff's  complaint  in  effect 
alleges:  That  the  city  of  Portland,  in  Multno- 
mah county,  state  of  Oregon,  is  an  incorporated 
city,  and  that  more  than  ten  years  prior  hereto 
there  was  platted  and  recorded  in  the  clerk's 
office  of  said  county  and  state  a  residence  dis- 
trict designated  as  'Crozier's  Addition  to  East 
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PDrtland.*  and  also  a  residence  district  on  the 
vest  idde  thereof  and  abutting  thereon,  desic* 
nated  as  'Sannyside  Addition  to  East  Portland.' 
Tills  paragraph  is  admitted  by  the  answer. 
Paragraph  2  of  the  plaintiff's  complaint  in  ef- 
fect alleys:  That  the  plaintiff  for  about  eixbt 
years  last  past  has  been  and  now  is  the  owner 
and  in  the  ponession  of  all  of  the  followinK  de- 
scril>ed  real  property,  situate  in  the  said  city 
of  Portland,  to  wit:  All  of  the  west  33V6  feet 
of  lot  1,  in  block  3,  in  said  Crozier's  addition, 
haviitc  a  frontage  of  S8%  feet  on  Baat  Aldet 
street  and  extending  back  sonthwaidly.  along 
East  Thirty-Fifth  street  on  the  easterly  side 
thereof  100  feet;  the  said  Thirty-Fifth  street 
having  a  width  of  20  feet  as  shown  by  the  re- 
corded plat  thereot  This  paragraph  is  admit- 
ted by  the  answer.  Paragraph  3  of  plaintiff's 
complaint  In  effect  alleges:  That  on  or  about 
dght  years  prior  hereto  plaintiff  constructed 
and  erected  two  dwelling  houses  on  said  lot,  one 
fronting  on  East  Alder  street,  and  the  other  np- 
on  the  rear  end  of  said  lot  and  fronting  on  East 
Thirty-Fifth  street.  The  firjit  mentioned  house 
■he  leased,  and  the  second  mentioned  house  she 
used  and  occupied  with  her  family  as  a  resi- 
dence, and  said  property  was  of  the  reasonable 
Talae  of  $8,000.  Defendant  admits  by  his  an- 
swer that  plaintiff  occopies  a  dwelling  house  at 
the  comer  of  East  Thirty-Fifth  and  Alder 
streets,  and  denies  the  other  allegations  of  said 
paragraph.  Paragraph  4  of  plaintiff's  complaint 
in  effect  alleges :  That  the  defendant  for  the 
three  years  last  past  has  been  and  now  ia  tlte 
«wner  of  all  of  lot  11,  and  the  north  80  feet  of 
lots  14  and  16,  in  block  9,  in  Sunnyside  addi- 
tion to  EABt  Portland.  Tbi^t  said  real  property 
is  bounded  on  the  north  by  East  Alder  street 
and  on  the  east  by  East  Thirty-Fifth  street.  20 
feet  in  width.  That  said  defendant  during  the 
said  last  three  years  has  been  in  the  possession 
of  said  real  property,  and  has  daring  said  time 
constructed,  erected,  and  maintained  thereon, 
and  now  operates  and  maintains  thereon,  a 
frame  bam  or  stable,  which  occupies  the  whole 
of  said  real  property,  and  In  which  he  has  at  all 
of  the  dates  and  times  hereinbefore  mentioned 
kept  and  maintained  and  does  now  keep  and 
maintain,  about  25  horses,  both  night  and  day, 
together  with  wagons,  carts,  harness,  and  other 
paraphernalia.  This  paragraph  is  admitted  by 
defendant's  answer.  Paragraph  5  of  plaintiff's 
complaint  in  effect  alleges :  That  the  plaintiff 
purchased  her  property,  erected  her  said  dwell- 
ug  bouses  thereon,  and  established  her  liome 
thereon,  upon  the  tmderstanding  and  belief  that 
Crozier's  addition  and  said  Sunnyside  addition 
to  East  Portland  were  to  tie  residence  districts. 
and  the  same  ever  since  have  been  and  now 
are  residence  districts  solely.  This  paratirapb 
«f  plalntifTs  complaint  is  denied  by  defendant's 
answer,  apon  information  and  belief.  Para- 
graph 6  of  plaintiff's  complaint  in  effect  alleges: 
That  a  foul  odor  or  stendi  is  constantly  tlirown 
out  and  from  said  stable  and  across  said  East 
Thirty-Fifth  street,  into  the  dwelling  house  and 
home  of  plaintiff,  rendering  the  same  at  certain 
times  uninhabitable,  and  at  all  times  unpleasant 
for  plaintiff  and  her  family.  That  the  great 
oninber  of  horses  kept  and  maintained  in  said 
•table  during  the  nighttime  keep  up  a  constant 
stamping  and  moving  about  therein,  so  that 
plaintiff  and  her  family  are  disturbed  thereby 
and  are  unable  to  sleep.  That  at  certain  times 
swarms  of  flies  and  noxious  vermin,  sudi  as 
mice  and  rats,  are  attracted  and  drawn  thereby, 
and  in  consequence  thereof  overrun  the  premises 
of  plaintiff,  to  her  great  discomfort  and  an- 
noyance. The  health  of  plaintiff  is  menaced 
thereby.  The  property  of  plaintiff  has  been 
thereby  and  now  is  thereby  greatly  injured  and 
depreciated  in  value,  by  reason  thereof  plaintiff 
was  and  is  greatly  injured  in  health,  suffered 
great  mental  pain  and  anguish,  became  nervous- 
ly prostrated,  and  unable  to  perform  her  usual 
and  necessary  household  duties,  all  to  her  dam- 


age in  the  sum  of  $S,000.  Hiis  paragraph  of 
plaintiff'a  complaint  is  denied  by  defendaafi 
answer.  The  case  came  on  to  b«  tried  befor«  a 
jury  upon  the  issues  made  by  the  pleadings,  and 
after  hearing  tl^e  testimony  of  the  respective 
parties,  and  after  viewing  the  premises,  the 
said  jury  found  for  the  plaintiff  and  against  the 
defendant,  and  assessed  her  damages  at  the  sum 
of  $1." 

Thereafter  plalntlfl,  In  porsoance  of  sec- 
tion 341,  Ia  O.  Lk,  moved  for  the  issuance  of 
a  warrant  to  abate  the  nuisance,  which  was 
allowed.  Plaintiff  appealed  from  the  judg- 
ment and  order  above  mentioned.  Upon  the 
trial  the  plaintiff  wiua  permitted  to  testis, 
over  defendant's  objection,  as  to  depreciation 
in  the  market  value  of  her  property,  to  which 
ruling  the  defendant  excepted.  W.  W. 
Graves,  another  witness  for  plaintiff  testified, 
over  the  objection  of  defendant,  as  follows: 

"Q.  What  do  you  know  about  this  stable,  Mr. 
Graves?  A.  Well,  the  stable  there  is  a  detri- 
ment to  my  property;  I  know  that.  Q.  Why? 
A.  Well,  just  as  any  livery  stable  would  be— 
the  old  Imm  was  there— 

"Mr.  Everson :  We  object  to  his  conclusion. 
The  jury  is  here  to  draw  their  own  conclusions. 
"The  Witness:  That  may  be  true. 

"Mr.  Grant :  Let  us  argue  the  case;  you  may 
testify. 

"The  Witness:  ISiat  has  all  been  gone  over 
anyhow. 

"The  Court:  Well,  he  gives  an  opinion,  and 
we  are  here  to  get  at  the  facts,  and  if  you  can 
get  at  that  according  to  the  rules '  of  evidence, 
all  right,  but,  it  not,  only  by  setting  the  rules 
aside,  let  us  do  that.  I  will  overrule  the  objec- 
tion.    (Exception  allowed.) 

"Q.  Go  on.     A.  Well,   when   I   bought  that 

?roperty  there,  there  was  a  red  bam  there,  and 
figured  that  it  was  going  to  be  a  private  sta- 
ble; but  this  other  stable  just  grew  up,  and  be 
kept  adding  a  little  and  a  little  to  it,  with  the 
intention  of  putting  up  a  larger  stable,  and  it 
turned  into  a  general  livery  stable  after  while, 
and  in  the  last  few  weeks,  or  a  month,  it  grew 
very  rapidly.  He  just  put  it  up  in  a  hurry,  had 
a  lot  of  men  there,  and  he  ran  it  up  in  a  hurry 
to  keep  from  b^ng  enjoined.  Of  course,  it  had 
lieen  kept  cleaner  and  nicer  in  the  last  few 
months  than  it  ever  was  before.  Heretofore  the 
stable  has  been  a.  nuisance,  more  than  it  is 
now." 

The  defendant's  counsel  asked,  among  oth- 
ers, the  following  instruction,  wliich  was  re- 
fused: 

"The  maintenance  and  operation  of  a  livery 
stable  in  the  city  is  not  imlawful.  A  stable  is 
not  a  nuisance  per  se,  or  of  itself;  and,  if  it  is 
not  in  fact  a  nuisance,  any  ■  person  has  a  per- 
fect right  to  maintain  one  in  the  city.  Every 
man  is  enUtled  to  use  his  land  in  the  ordinary 
and  natural  way,  and  if  this  use  and  enjoyment, 
without  negligence  or  malice,  and  in  the  absence 
of  conditions  creating  a  nuisance,  causes  un- 
avoidable injury  to  his  neighbor,  there  is  no  le- 
gal wrong.  If  the  stable  of  defendant  is  not  in 
fact  a  nuisance,  and  defendant  has  not  been 
guilty  of  malice  or  negligence,  then  you  cannot 
find  for  the  plaintiff." 

Frank  S.  Grant,  of  Portland  (Fred  U  Ever- 
son, of  Portland,  oa  jtbe  brief),  for  appellant. 
H.  J.  Bigger,  of  Portland,  for  respondent 


McBRIDE,  J.  (after  stating  the  facts  as 
abve).  [1]  The  court  erred  in  admitting  tes- 
timony as  to  the  depreciation  In  the  market 
value  of  plaintiff's  property  caused  by  the  al- 
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leged  nuisance.  The  reason  why  such  evi- 
dence is  inadmissible  In  cases  of  this  kind 
Is  that  the  alleged  nuisance  is  temporary  and 
can  be  abated.  When  cause  for  depreciation 
is  removed,  the  market  value  Is  restored  to 
its  normal  figure.  The  true  measure  of  dam- 
ages Is  the  depreciation  in  the  rental  value, 
plus  compensation  for  the  discomfort  and 
annoyance  or  injury  to  health  which  plaintiff 
has  suffered  by  the  existence  of  the  nuisance. 
Baltimore  &  Potomac  R.  Co.  v.  Fifth  Baptist 
Church,  108  C.  S.  317,  2  Sup.  Ct  719,  27  L. 
Ed.  739;  Joyce  on  Nuisances,  {  490;  Stroth 
Brewing  Co.  v.  Schmitt,  25  Ohio  Clr.  Ct  R. 
231;  Shlrely  v.  Cedar  Rapids,  etc.,  R.  Co., 
74  Iowa,  169,  37  N.  W.  133,  7  Am.  St  Rep. 
471 ;  Van  Veghten  v.  Hudson  Elver,  etc.,  Co., 
103  App.  Dlv.  130,  92  N.  Y.  Supp.  956;  Gerow 
V.  Village  of  Liberty,  106  App.'Dlv.  357,  94 
N.  Y.  Supp.  949 ;  Cane  Belt  R.  Co.  ▼.  Rldge- 
way,  38  Tex.  av.  App.  108,  85  S.  W.  496. 
As  the  jury  returned  a  verdict  for  only  $1 
damages,  it  is  apparent  that  they  did  not  se- 
riously consider  plaintiff's  testimony  as  to 
the  depreciation  In  value  of  the  property, 
and  the  error  was  probably  harmless.  We 
call  attention  to  it  here  for  the  reason  that 
as  there  must  In  any  event  be  a  retrial  of 
the  case  the  error  may  be  evaded  hereafter. 

[21  The  court  erred  in  admitting  the  tes- 
timony of  the  witness  Graves.  The  ultimate 
conclusion  to  be  found  by  the  Jury  was 
whether  the  conditions  under  which  defend- 
ant's stable  was  maintained  constituted  in 
law  a  nuisance.  Evidence  as  to -the  produc- 
tion by  it  of  foul  odors  thrown  out  and  ex- 
haled, of  the  great  number  of  horses  stabled 
In  it,  so  that  they  kept  the  occupants  of 
plaintiff's  building  awake  at  night,  and  of 
its  breeding  flies  and  being  the  headquarters 
for  mice  and  rats,  which  overflowed  into 
plaintiff's  premises,  was  competent  to  enable 
the  Jury  under  the  instructions  of  the  court 
to  determine  the  ultimate,  fact  as  to  whether 
a  nuisance  existed;  but  the  witness  should 
not  have  been  allowed  to  give  his  opinion 
upon  such  ultimate  conclusion,  which,  to  say 
the  least  Is  a  mixed  question  of  law  and 
fact  to  be  determined  by  the  Jury  under  the 
direction  of  the  court  as  to  the  law.  The  ad- 
mission of  such  testimony  would  Justify  a 
court,  in  a  case'  where  a  witness  had  been 
present  at  a  homicide.  In  allowing  blm  to 
say: 

"I  was  present  at  the  killini;.  -The  defendant 
committed  manslaughter." 

Opinion  evidence  is  rarely  admissible,  ex- 
cept In  certain  cases,  where  the  statute  makes 
it  so;  as  in  criminal  cases  in  this  state, 
where  the  defense  is  that  of  insanity,  and 
an  intimate  acquaintance  of  the  prisoner  is 
permitted  to  express  his  opinion  as  to  the 
prisoner's  sanity,  or  where  the  testimony  of 
an  expert  in  some  particular  trade,  profes- 
sion, or  calling  is  necessary  to  inform  the 
Jury  upon  matters  of  which  the  average  per- 
son Is  presumed  to  be  Ignorant.    1  Thomp- 


son on  Trials,  |  877  et  seq.;  Tones  on  Evi- 
dence (2d  Ed.)  {  359. 

[3]  The  defendant  alleges  as  error  the  fail- 
ure of  the  court  to  give  certain  requested  in- 
structions; but,  with  the  exception  of  the 
one  quoted  in  the  statement  of  the  case,  all 
are  fairly  covered  by  the  general  charge. 
The  request  quoted  should  have  been  given. 
Joyce,  Law  of  Nuisance,  |  200. 

[4]  The  objection  that  the  Issnanoe  of  the 
warrant  of  abatement  was  improper,  because 
there  is  no  prayer  for  abatement  in  the  com- 
plaint is  not  well  taken.  Rutenic  v.  Hamak- 
er,  40  Or.  444,  457,  67  Pac.  192. 

The  Judgment  of  the  circuit  court  will  be 
reversed,  and  the  cause  remanded  to  the  cir- 
cuit court  for  a  new  trial. 

MOORE,  C.  J.,  and  BEINSON  and  BUR- 
NETT, JJ.,  concur. 


(77  Or.  434) 
LAIS  et  aL  v.  CITY  OF  SILVERTON. 

(Supreme  Court  of  Oregon.     March  30.  1915.) 

1.  Appeal   and    Ekbob    «=>468— Injunction 
Pendino  Appeal. 

On  appeal  from  a  decree  dismissinir  a  suit 
to  enjoin  a  city  from  letting  contracts  and  mak- 
ing assessments  for  street  improvements,  a  tem- 
porary injUDCtion  will  be  granted  by  the  Su- 
preme Court,  restraining  the  city  from  levying 
upon,  attempting  to  sell,  or  selling  any  of  plain- 
tiffs' property  until  the  further  order  of  the 
court. 

[Ed.  Note.-Jor  ^other^cases,  see  Appeal  and 


1g'    -'^ 


Error.  Cent  Dig.  {!  2223,  2224:   Dec 
458.] 

2.  Appeal  and  Ekbob  «=3891— Heabxno — ^Ev- 
idence. 

On  appeal  from  a  decree  dismissing  a  suit 
to  enjoin  a  city  from  letting  contracts  and  mak- 
ing assessments  for  street  improvements,  the 
Supreme  Court  has  no  authority  to  make  an  or- 
der admitting  in  evidence  upon  the  hearing  a 
copy  of  an  assessment  ordinance  enacted  after 
the  appeal  was  taken. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3625;   Dec.  Dig.  «=>891.1 

Appeal  from  Circuit  Court  Marion  County ; 
Wm.  Galloway,  Judge. 

Suit  by  J.  G.  Lais  and  others  against  the 
City  of  Silverton.  From  a  decree  dismissing 
the  suit  plaintiffs  appeal.  On  motion  for  a 
temporary  injunction,  and  on  petition  to  ad- 
mit a  certain  ordinance  in  evidence.  Motion 
granted,  and  petition  denied. 

A  suit  was  brought  in  the  circuit  conrt 
for  Marion  county,  to  enjoin  the  city  of  Sil- 
verton from  letting  contracts  and  assessing 
plaintiffs'  property  for  certain  street  improve- 
ments. From  a  decree  dissolving  a  tempo- 
rary injunction  and  dismissing  the  suit 
plaintiffs  have  appealed,  and  the  case  is  pre- 
sented to  us  now  upon  the  motion  of  appel- 
lants for  an  order  of  this  court  enjoining  de- 
fentiint  from  levying  upon,  attempting  to 
sell,  or  selling  any  of  the  property  of  plain- 
tiffs, in  carrying  out  such  street  Improve- 
ment pending  the  final  disposition  of  this 
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suit  Tbcre  Is  also  snbmitted  a  petition  of 
platntlfrs  asking  this  court  to  admit  in  evi- 
dence npon  the  hearing  here  a  copy  of  an  as- 
sessment ordinance  enacted  by  defendant 
since  the  appeal  was  taken  herein,  or  to  re- 
mand the  case  to  the  lower  court,  with  direc- 
tions to  admit  the  same  and  consider  it. 

Robert  H.  Down,  of  Portland,  and  W.  C. 
Wlnslow,  of  Salem,  for  appellants.  C.  E. 
Boas,  of  Silverton,  and  John  H.  McNary,  of 
Salem,  for  respondent 

BENSON,  1.  (after  stating  the  facta  as 
above).  [1,2]  Upon  the  authority  of  Lives- 
ley  V.  Krebs  Hop  Co.,  57  Or.  354,  97  Pac.  718, 
107  Pac.  400,  112  Pac.  1,  we  think  the  motion 
for  an  injunction  until  the  further  order  of 
this  court  should  be  granted.  We  are  not  ad- 
vised of  any  authority  which  would  Justify 
us  in  making  an  order  admitting  in  evidence 
an  ordinance  enacted  since  the  appeal  was 
perfected,  and  the  petition  therefor  must  be 
denied. 


OS  Or.  495) 

WALLING  T.  PORTLAND  GAS  &  COKE  CO. 

(Snpreme  Court  of  Oregon.     March  30,  1916.) 

1.  Trial  9=>127  —  Pebsonal  iNraxaa  —  Is- 
DKUNnr  Inbubance. 

A  willful  attempt  by  plaintiff  in  a  pergonal 
injury  case  to  get  before  the  jury  the  &ict  that 
daendant  is  protected  by  indemnity  insurance 
is  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Trial.  Cent 
DIe.  f  275;  Dec  Dig.  «=»127.} 

2.  Tbial  «s>127  —  Pebsonal  Injubies  —  Ir- 

DEHNITT    InSTTBANCB. 

Where  a  physician,  who  had  not  been  call- 
ed by  plaintiff,  suing  for  a  personal  injury,  tes- 
tified on  direct  examination  as  a  witness  for 
defendant  tiiat  he  had  made  more  than  one  ex- 
amination of  plaintiff,  and  as  an  expert  express- 
ed an  opinion  as  to  the  nature,  extent,  and  seri- 
onsness  of  the  injury,  plaintiff,  on  cross-exami- 
nation, could  show  the  physician's  motives  and 
interest  though  it  was  thereby  shown  that  he 
was  a  representative  of  some  Insurance  company. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

e.  f  275;    Dec.  Dig.  <&=»127.] 

3.  Tbial  «=133  —  IMFBOPXB  Abocment  or 

COTTNSEI/— InSTBUCTIONS. 

The  action  of  counsel  for  plaintiff  in  a  per- 
sonal injury  case  in  referring  in  his  argument  to 
a  physician  as  the  physician  for  an  insurance 
company  was  Improper;  but,  where  the  court 
promptly  and  clearly  directed  the  jury  to  disre- 
lard  the  same,  the  misconduct  was  not  ground 
lor  reversal. 

[E^  Note.— For  other  cases,  see  Trial,  Cent 
JHg.  I  316 ;    i)ec.  Dig.  <8=3l33.] 

4.  Tbial   €=>25C—lNSTBncTioNs— Requests— 
Necessitt. 

Where  an  instruction  on  the  measure  of 
damages  for  a  personal  injury  was  correct  the 
party  desiring  a  more  specific  instruction  must 
request  it 

HEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  628-641;    Dec.  Dig.  <8=»256.] 

5.  Tbial  «=>260—Ikstbuotions— Refusal  of 
Instbuctions  Covebed  bt  Craboe  Given. 

It  is  not  error  to  refuse  instructions  fully 
covered  by  instructions  given. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  651-659:    Dec.   Dig.  ®=>260.] 
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Department  No.  2.  Appeal  from  Clrcalt 
Court,  Multnomah  County;  W.  N.  Oatens, 
Judge. 

Action  by  W.  C.  Walling  against  the  Port- 
land Gas  &  Coke  Conipany.  From  a  Judg- 
ment for  plalntur,  defendant  appeals.  Af- 
firmed. 

This  la  an  action  for  damages  for  personal 
Injuries  suffered  by  plaintiff,  which  he  al- 
leges occurred  substantially  as  follows :  The 
plaintiff,  on  the  evening  of  October  25,  1913, 
was  driving  an  automobile  on  the  Llnnton 
road,  going  in  the  direction  of  the  city  of 
Portland;  that  about  5:30  p.  m.  be  stopped 
his  car  on  the  extreme  right  or  west  side  of 
the  road,  for  the  purpose  of  lighting  his 
lamps ;  that  his  car  was  so  placed  as  to  leave 
ample  room  for  other  travelers  to  pass  with- 
out colliaion;  that  while  he  was  so  engaged, 
and  standing  at  the  rear  of  his  car,  a  servant 
of  defendant,  driving  defendant's  cat  and 
going  in  the  same  direction,  negligently  col- 
lided with  plaintiff  and  his  car,  causing  the 
injuries  complained  of.  Defendant  denies 
any  negligence  upon  its  part,  and  alleges 
that  the  injuries  were  caused  by  the  negli- 
gent acts  of  the  plaintiff  himself.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. 

I.  N.  Smith,  of  Portland  (E.  V.  Llttlefleld. 
of  Portland,  on  the  brief),  for  appellant. 
John  Van  Zante  and  A.  H.  Tanner,  both  of 
Portland,  for  respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  Dr.  McCorkle  was  called  as  a  wit- 
ness by  the  defendant,  and  testified  that  he 
had  visited  plaintiff  professionally  on  two 
occasions,  and  gave  some  evidence  as  to  his 
condition  and  the  permanency  of  his  inju- 
ries. Upon  cross-examination  the  following 
questions  and  answers  occurred: 

"By  Mr.  Tanner:  Q.  For  whom  did  you  make 
this  examination  of  Mr.  Walline?  A.  Mr.  Mc- 
Donald called  me  to  see  the  man.  Q.  Who  is 
Mr.  McDonald?  A.  He  is  a  friend  of  mine:  I 
don't  know,  I  think  he  represents  tlie  insurance 
company  here.  Q.  Did  you  knoW  for  whom 
yon  were  acting?  A.  He  is  the  man  who  called 
me.  Q.  What  insurance  company  do  you  mean? 
A.  I  don't  know  anything  about  that  Q.  Have 
you  been  acting  for  that  insurance  company  in 
any  other  cases?" 

[1,  2]  To  the  first  and  last  of  these  ques- 
tions the  defendant  objected.  The  first  was 
overruled,  the  last  was  sustained,  and  the 
question  was  not  answered.  This  assign- 
ment of  error  may  be  considered  with  assign- 
ment No.  6,  which  is  that  when  Mr.  Van 
Zante,  counsel  for  plaintiff,  was  addressing 
the  Jury  he  used  this  language,  "We  also 
have  the  testimony  of  Dr.  McCorkle,  who  is 
th'e  physician  for  the  Insurance  company," 
which  was  excepted  to  by  defendant's  coun- 
sel, who  then  asked  the  court  to  withdraw 
the  case  from  the  Jury  on  account  of  the 
prejudice  arising  from  the  language  used. 
The  court  denied  the  request,  but  instructed 
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0X9  Jniy  qnlte  dearly  that  there  was  no  ques- 
tion of  Insurance  to  be  considered  by  them, 
and  that  there  was  no  evidence  that  defend- 
ant was  in  any  way  protected  by  Insurance. 
It  has  been  repeatedly  held  by  this  court 
that  a  wUlfuI  attempt  by  a  plaintiff  In  a  per- 
sonal Injury  case  to  get  before  the  Jury  the 
fact  that  defendant  Is  protected  by  Indem- 
nity insurance  la  reversible  error.  Tuohy  t. 
Columbia  Steel  Co.,  61  Or.  531,  122  Pac.  36; 
Putman  v.  Pacific  Monthly  Co.,  68  Or.  36, 
130  Pac  986,  136  Pac.  835,  45  L.  R.  A-  (N. 
S.)  838;  Cameron  v.  Pacific  Lime  &  O.  Co., 
144  Pac.  446.  However,  as  is  well  said  by 
Mr.  Justice  McBride,  In  the  case  of  Tuohy 
T.  Columbia  Steel  Co.,  supra: 

.  "But  the  rule  is  not  universal.  •  •  •  The 
witness  was  an  attorney,  and  the  fact  that  as 
such,  and  acting  for  an  insurance  company,  he 
had  procured  a  statement  from  a  prospective 
witness  in  regard  to  certain  facts,  was  admis- 
^ble  to  show  his  motive  and  interest  in  the 
case." 

In  the  case  at  bar,  a  pbyaldan  who  bad 
not  been  called  by  plaintiff  said  that  he  bad 
made  more  than  one  examination  of  the  In- 
jured man,  and,  testifying  as  an  expert  wit- 
ness, expressed  an  opinion  as  to  the  nature, 
extent,  and  seriousness  of  the  wonnds  from 
which  he  was  suffering.  Under  these  cir- 
cumstances, the  plaintiff  certainly  had  a 
right  to  cross-examine  the  physician  as  to 
his  motives  and  interest,  and  if  such  proper 
qnefitlonlng  elicited  the  fact  that  he  had 
been  employed  by  a  man  whom  he  thought 
was  a  representative  of  some  insurance  com- 
pany, no  blame  can  attach  to  plaintUTs  coun- 
sel. 

We  do  not  wish  to  be  understood  as  ap- 
proving or  countenancing  the  shifty  tactics 
of  an  attorney,  who  in  bad  faith  seelcs,  under 
the  guise  of  an  Innocent  cross-examination, 
to  get  before  the  Jury  evidence  which  he 
knows  is  not  properly  admissible ;  bnt  we  do 
not  regard  this  Incident  as  one  of  that  class. 

[3]  We  are  compelled  to  say  that  the  ac- 
.tlon  of  counsel  In  referring  to  Dr.  McCorkle 
as  "the  physician  for  the  insurance  company" 
was  reprehensible  for  the  reasons  above  in- 
dicated, and  for  the  further  reason  that  there 
was  no  te8tim<xiy  in  the  record  Justifying 


such  a  statement  However,  the  ooort  very 
promptly  and  clearly  instructed  the  Jury  to 
disregard  the  same,  and  advised  them  that 
there  was  no  evidence  of  any  Insurance  In 
the  case,  so  we  conclude  that  under  the  dr- 
cumstancee  the  court  properly  denied  the  mo- 
tion to  withdraw  the  case  from  the  further 
consideration  of  the  Jury. 

Referring  to  the  second  assignment  of  er- 
ror, it  is  needless  to  say  more  than  that  the 
question  itself  was  argumentative,  and  the 
answer,  while  to  an  extent  hearsay,  was  re- 
sponsive to  the  spirit  of  the  question.  It 
should  have  been  strldten  out,  but  is  of  so 
slight  Importance  that  it  could  not  In  any 
event  be  ground  for  a  reversal. 

Assignments  3  and  4,  being  defoidant's 
motions  for  a  nonsuit  and  for  a  directed  ver- 
dict, may  be  considered  together,  as  they  are 
both  based  upon  the  Insufflciency  of  the  evi- 
dence. We  have  read  the  transcript  of  the 
testimony  very  carefuUy,  and  It  would  be  a 
useless  task  to  enlarge  upon  the  details  here. 
It  Is  enough  to  say  that  there  is  ample  evi- 
dence to  Justify  the  submission  of  the  case 
to  the  Jury,  and  tbe  oonrt  properly  denied 
both  motions. 

[4]  The  sixth  assignment  is  an  exception 
to  the  instruction  given  by  the  court  aa  to 
the  measure  of  damages.  If  counsel  for  de- 
fendant had  prepared  and  submitted  a  prop- 
er instruction,  which  would  explain  clearly 
to  the  Jury  the  arithmetical  process  of  com- 
puting the  present  value  of  plaintttTs  earn- 
ing capacity,  In  accordance  with  defendant's 
theory,  it  doubtless  would  have  been  given  to 
the  Jary  by  the  court,  but  there  Is  no  error 
In  the  Instructions  as  given. 

[I]  The  seventh  assignment  relates  to  the 
Instructions  requested  by  defendant  and  re- 
fused by  the  court.  The  first. of  these  Is  sub- 
stantially a  directed  verdict,  and  has  already 
been  discussed.  The  second  and  third  are 
fully  covered  by  the  instructions  whicb  were 
given. 

It  follows  that  the  Judgment  should  be  af- 
firmed; and  It  Is  so  ordered. 

MOORB,  O.  X,  and  BBAN  and  HABRIS, 
33.,  concur. 
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STATE  T.  GTINN.     (No.  12398.) 

(Supreme  Court  of  Washington.    April  14, 
191fi.) 

1.  Criminai.  Law  ^=371— Evidence  —  Simi- 
LAB  MATTKEa— Admissibility. 

On  a  trial  under  an  indictmoit  charging 
that  accused  fraudulently  represented  to  the 
S.  bank  that  he  had  money  on  deposit  in  the 
N.  bank,  and  that  he  desired  to  buy  the  stock  of 
the  S.  bank,  that  he  deposited  with  the  S.  bank 
two  checks  drawn  on  the  N.  bank,  and  fraud- 
ulently pretended  that  they  would  be  honored 
and  paid,  and  that  he  had  sufficient  money  on 
deposit  to  meet  them,  that,  believing  such  repre- 
sentations, the  S.  bank  paid  certain  checks 
drawn  against  the  credit  given  liim  on  the 
checks  deposited,  and  that  he  had  no  deposit 
with  the  N.  bank,  and  such  checks  were  not 
paid,  evidence  that  shortly  before  the  transac- 
tion in  question,  which  involved  the  purchase  of 
a  majority  of  tne  capital  stock  of  the  S.  bank, 
accused  attempted  to  purchase  another  bank, 
and  that  such  transaction  was  not  consummat- 
ed on  account  of  his  financial  inability,  was 
admissible  as  tending  to  show  his  intent,  and  as 
bearing  npon  his  inability  to  deposit  sufficient 
funds  In  the  N.  bank  before  the  checks  drawn 
thereon  could  be  presented  for  payment. 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law.  Cent  Dig.  SI  830-832;    Dec.  Dig.  «s> 

2.  CJBHiiirAi,  Law  «=»695— Reoeftion  of  Evi- 
dence— Objection. 

On  such  trial,  a  general  objection  to  a 
questian  asked  a  witness  as  to  what  was  meant 
by  the  term  "kiting"  was  properly  overruled,  no 
ground  of  objection  having  been  stated,  and  no 
motion  to  strike  out  having  been  made,  as  such 
testimony  would  have  been  competent  if  the 
evidence  had  shown  that  accused  was  guilty  of 
kiting,  or  if  it  bad  been  offered  with  a  statement 
that  such  evidence  would  subsequently  be  pro- 
duced, and,  the  testimony  not  being  inadmissi- 
ble for  any  purpose,  the  general  objection  would 
not  support  an  assignment  of  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1633-1638;  Dec.  Dig.  <8=> 
695.] 

Department  2.  Appeal  from  Superior 
Coort,  Whatcom  County;  Wm.  H.  Pember- 
ton.  Judge. 

A  C.  Gunn  was  conTicted  of  grand  larceny, 
and  he  appeals.    Affirmed. 

Edgar  S.  Hadley,  of  Seattle,  for  appellant 
W.  P.  Brown  and  Loomls  Baldry,  both  of 
Bellingham,  for  the  State. 


MAIN,  3.  The  defendant  In  this  case  was 
Charged  by  Information  with  the  crime  of 
grand  larceny.  The  charging  part  of  the  in- 
formation la  BUbetantially  as  follows:  That 
the  defendant  on  or  about  the  30th  day  of 
October,  1913,  with  Intent  to  defraud,  did 
fraudulently,  falsely,  dishonestly,  and  fe- 
loniously pretend  and  represent  to  the  Sumas 
State  Banlc,  through  Ita  officers  and  employ^, 
that  he  was  a  man  of  wealth  and  property, 
and  tiiat  be  bad  money  on  deposit  in  the 
North  Bend  State  Bank,  North  Bend,  Wash. ; 
that  be  desired  to  buy  the  stock  of  the  Sumas 
State  Bank;  that  he  then  and  there  wlll- 
fully,  nnlawfolly,  and  feloniously  deposited 
with    the    Snmas    State    Bank    two    ^,000 


checks,  drawn  on  the  North  Bend  State  Bank 
by  himself,  payable  to  the  order  of  the  Su- 
mas State  Bank;  that  he  fraudulently  and 
feloniously  pretended  to  the  Sumas  State 
Bank  that  these  checks  would  be  honored  and 
paid  on  presentation;  that  he  represented 
that  he  had  sufficient  money  on  deposit  in 
the  bank  upon  which  the  checks  were  drawn 
to  meet  the  same;  that  the  officers  of  the 
Sumas  State  Bank,  believing  the  false  repre- 
sentations made  by  the  defendant,  and  relying 
thereon,  and  being  deceived  thereby,  were 
induced  by  reason  thereof  to  pay  certain 
checks  drawn  by  the  defendant  on  the  Sumas 
State  Bank  against  his  $10,000  credit  In  the 
aggregate  sum  of  $1,196 ;  that  the  two  checks, 
aggregating  $10,000,  drawn  on  the  North 
Bend  State  Bank,  were  false  and  frandnlent, 
and  upon  presentation  to  that  bank  were  re- 
turned unpaid  and  marked,  "No  funds;" 
that  at  the  time  the  two  checks  In  the  aggre- 
gate sum  of  $10,000  on  the  North  Bend  State 
bank  were  drawn  the  defendant  had  over- 
drawn his  account  with  that  bank,  and  had 
no  balance  whatever  therein;  that  by  rea- 
son of  the  false  and  fraudulent  representa- 
tions, and  being  deceived  thereby,  the  Sumas 
State  Bank  accepted  the  two  $5,000  checks, 
and  gave  the  defendant  credit  therefor  In 
the  sum  of  $10,000,  and  paid  out  on  his 
checks  against  this  credit  the  aggregate  sum 
of  $1,196. 

To  the  charge  contained  in  the  Information 
the  defendant  pleaded  not  guilty.  A  trial  to 
the  court  and  a 'Jury  resulted  In  a  verdict  of 
guilty.  A  motion  for  a  new  trial  being  made 
and  overruled,  the  defendant  appeals. 

[1]  Upon  the  trial  evidence  was  received 
relative  to  the  attempt  on  the  part  of  the 
appellant  shortly  before  the  Sumas  transac- 
tion to  purchase  a  bank  at  Mt  Vernon, 
Wash.,  and  that  the  reason  why  this  latter 
transaction  was  not  consummated  was  on  ac- 
count of  the  financial  Inability  of  the  appel- 
lant The  transaction  with  the  Sumas  State 
Bank  Involved  a  purchase  of  the  majority  of 
the  capital  stock  of  that  bank.  Error  is 
sought  to  be  predicated  hpon  the  testimony 
relative  to  the  negotiations  for  the  purchase 
of  the  Mt  Vernon  bank,  and  the  reason  why 
that  transaction  was  not  closed.  But  this 
assignment  of  error  is  not  well  founded.  The 
evidence  was  admissible  for  two  reasona: 
One,  as  tending  to  show  Intent ;  and  the  oth- 
er, as  bearing  upon  the  appellant's  inability 
to  deposit  sufficient  funds  In  the  North  Bend 
State  Bank  before  the  checks  drawn  upon 
that  Institution  could  there  be  presented  for 
payment 

[2]  Another  error  assigned  Is  that  the 
court,  while  the  cashier  of  the  North  Bend 
State  Bank  was  testifying,  permitted  him  to 
answer  the  question  as  to  the  meaning  of  the 
term  "kiting."  To  this  question  an  objec- 
tion was  interposed  in  this  form:  "I  object" 
The  testimony  as  to  this  matter  when  ofTered 
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would  bare  been  competent  If  the  evidence 
at  that  time  had  shown  that  the  appellant 
had  been  guilty  of  kiting,  or  had  it  been 
offered  with  the  statement  that  later  during 
the  trial  evidence  would  be  offered  that  aft- 
er the  two  checks  were  deposited  in  the  Su- 
mas  State  Bank  the  appellant  so  manipulat- 
ed his  accounts  with  that  bank  and  the  North 
Bend  Bank  as  to  bring  him  within  the  defini- 
tion of  the  term.  Aa  already  stated,  the  evi- 
dence in  the  record  at  no  point  shows  that 
the  appellant  was  kiting  the  funds  from  one 
bank  to  the  other.  The  testimony  not  being 
Inadmissible  for  any  purpose,  the  general 
objection  was  not  sufllclent  to  base  an  as- 
signment of  error  upon  for  review  in  the  ap- 
pellate court.  The  trial  court  was  entitled 
to  know  the  ground  of  the  objection.  If  the 
reason  for  the  objection  had  been  made 
known,  it  may  be  that  it  would  have  been 
sustained.  Kroenert  v.  Talk,  32  Wash.  180, 
72  Pac.  1010;  Earles  v.  Blgelow,  7  Wash. 
581,  36  Pac.  390;  5  Jones,  Evidence,  p.  368, 
1883. 

In  the  absence  of  an  objection  stating  the 
grounds  thereof,  and  the  failure  to  interpose 
a  motion  to  strike  the  testimony  as  to  kiting 
because  not  properly  connected  with  the 
transaction  of  the  appellant,  no  error  can  be 
predicated  upon  the  admission  of  that  testi- 
mony. 

It  may  be  said  in  passing  that  the  attorney 
who  prepared  the  brief  upon  appeal,  and  who 
presented  the  matter  to  tli^  court,  was  not 
the  same  attorney  who  appeared  for  the  ap- 
pellant in  the  trial  court 

While  there  are  other  errors  assigned,  the 
two  which  have  been  considered  present  the 
principal  questions  in  the  case.  The  other 
points  urged  in  the  appellant's  brief  are 
without  substantial  merit. 

The  judgment  will  be  affirmed. 

MORRIS.  C.  J.,  and  CROW,  FULLERTON, 
and  ELLIS,  33.,  concur. 

<86  Wash.  U) 

ORAT  et  ax.  v.  FULLER  et  al.    (No.  12410.) 

<Supreme  Court  of  Washington.    April  7,  1915.) 

1.  Appeal  and  Errob  ^=>1078— Review— As- 
signment—Assignments  Not  Briefed. 

AssiinimeDts  of  error  not  urged  in  the  brief 
will  not  be  noticed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {§  4256-4261 ;  Dec.  Dig.  «=s» 
1078.] 

2.  Trial    iS=3395—jDDauENT— Construction 
AS  Finding. 

In  an  action  to  rescind  a  sale  of  an  interest 
in  an  employment  office  and  to  recover  back  the 
money  paid,  on  the  ground  of  defendants'  fraud, 
a  recital  in  the  judgment  that  the  court  found 
that  defendants  by  fraudulent  representations 
induced  plaintiff  to  purchase  an  interest  in  the 
business  was  a  finding;  of  the  ultimate  fact  of 
fraud. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Die.  a  927-934,  939;  Dec.  Dig.  <8=»395.] 


3.  CoNTBACTS  «=»99  — Action  to  Rescind  — 
Sufficiency  of  Evidence— Fbattd. 

In  such  action,  evidence  held  to  sustain  the 

finding  that  the  sale  was  induced  by  defendants' 

fraud    and    misleading    representations    as    to 

profits  of  the  business. 
[Ed.  Note. — For  other  cases,   ^ee  Contracts, 

Cent  Dig.  li  448-453,  1197-1199,  1799,  1800; 

Dec.  Dig.  «=s>99.] 

Department  1.  Appeal  from  Snperioi 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  Joshua  M.  Oray  and  wife  against 
Mae  Fuller  and  another.  Judgment  for 
plaintilfs,  and  defendants  appeal.    Affirmed. 

James  L.  Crotty  and  John  T.  Casey,  both 
of  Seattle,  for  appellants.  John  Mills  Day, 
of  Seattle,  for  respondents. 

MOUNT,  J.  This  action  was  brought  tc 
rescind  a  sale  of  a  half  Interest  in  an  em- 
ployment ofilce,  and  to  recover  back  the  mon- 
ey paid  therefor,  for  the  alleged  reason  that 
the  sale  was  induced  by  fraudulent  r^re- 
sentations.  The  case  was  tried  to  tbe  court 
without  a  jury  and  resulted  in  a  judgment 
in  favor  of  the  plaintiffs,  as  prayed  for  In  the 
complaint    The  defendants  have  appealed. 

The  respondents  have  moved  to  strike  tbe 
appellants'  abstract  statement  of  facts,  tran- 
script, and  the  briefis,  and  for  an  order  to  dis- 
miss the  appeal.  We  are  satisfied  that  the 
case  must  be  affirmed  upon  the  merits,  and 
shall  therefore  not  notice  tbe  motion. 

[1]  The  appellants  have  assigned  several 
errors  upon  the  rulings  of  the  court  In  admit- 
ting and  rejecting  testimony  during  the  trial. 
These  assi^ments  are  not  urged  in  the  brief, 
and  we  shall  for  that  reason  not  notice  them 
here. 

[2]  Tbe  appellants  urge  that  the  trial  court 
made  no  findings  of  fact  and  that  by  reason 
thereof  the  judgment  should  be  reversed. 
The  judgment  of  the  court  recites :     ^ 

"It  is  found  by  the  court  that  •  •  •  the 
defendants,  Mae  Fuller  and  George  P.  Boss- 
man,  *  •  *  fraudulently  induced  the  plain- 
tiffs, Joshua  M.  Gray  and  AUie  Gray,  to  pur- 
chase a  one-half  interest  in  said  business,  good 
will,  and  fixtures ;  *  *  *  that  the  said  sale 
and  conveyance  was  brought  about  by  tbe  false 
and  fraudulent  statements  and  representations 
of  the  defendants,  Mae  Fuller  and  George  P. 
Rossman ;  that,  upon  the  discovery  of  the  frond 
of  the  defendants,  plaintiffs  demanded  of  said 
Mae  Fuller  the  return  of  their  money,  and  of- 
fered to  convey,  surrender,  and  deliver  to  her 
said  property  and  said  busiiiess.    *    *    • " 

It  is  apparent,  we  think,  that  this  is  the 
finding  of  an  ultimate  fact  In  the  case,  and 
the  only  one  at  issue. 

[3]  The  main  contention  of  the  appellant  is 
that  the  evidence  is  insufficient  to  sbow 
fraud.  It  appears  from  the  record  -that  in 
the  month  of  October,  1913,  the  appellants 
were  partners  running  an  employment  office 
in  the  city  of  Seattle.  An  advertisement  was 
inserted  in  one  of  the  Seattle  newspapers,  of- 
fering the  interest  of  the  appellant  Mae  Ful- 
ler for  sale.     The  respondents,  upon  seeing 
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the  adrertlsement,  sought  ont  the  appellants 
for  the  purpose  of  making  a  purchase.  The 
eTldence  of  the  plaintiffs  is  to  the  eCCect  that 
the  defendants  at  that  time  represented  that 
the  business  was  In  good  repute  and  profitable, 
was  earning  from  $15  to  $30  per  day,  and 
that  In  the  busy  season  of  the  year  would 
take  In  $50  per  day.  They  were  also  In- 
formed at  that  time  that  a  man  had  Just 
been  In  the  office  in  answer  to  the  advertise- 
ment, and  had  offered  $400  for  a  one-half  in- 
terest In  the  business,  but  that  he  had  gone 
ont  and  would  not  return  until  the  after- 
noon. The  respondents,  relying  upon  these 
representations,  agreed  to  and  did  pay  the 
sum  of  $335  for  a  half  interest  in  the  busi- 
ness. They  Immediately  took  charge,  but 
soon  discovered  that  the  representations  were 
entirely  false ;  that  the  business  was  earning 
nothing ;  and  upon  discovering  that  the  busi- 
ness was  in  bad  repute,  and  that  there  were 
no  profits  in  the  business,  and  no  earnings, 
they  demanded  a  rescission,  which  was  re- 
fused. This  is  the  gist  of  the  evidence  upon 
the  question,  and  we  think  fully  sustains  the 
conclusion  of  the  trial  court  that  the  sale 
wag  brought  about  by  fraudulent  and  mis- 
leading representations. 

The  appellants  also  contend  that  there  is 
BO  evidence  to  connect  the  appellant  Ross- 
man  with  the  transaction.  It  is  true  there  is 
no  evidence  that  the  appellant  Rossman  ob- 
tained any  of  the  proceeds  of  the  purchase 
price  paid  by  the  respondents.  But  we  think 
there  are  sufficient  circumstances  in  the  case 
tending  to  show  that  he  proflted  thereby,  if 
he  was  not  the  real  Instigator  of  the  trans- 
action. We  have  read  the  statement  of  facts 
in  the  case  and  are  convinced  that  the  con- 
clusion of  the  trial  court  was  right. 

The  Judgment  is  therefore  afllrmed. 

MORRIS,  C.  J.,  and  PARKB2a,  CHAD- 
WICK,  a&d  HOLCOMB,  JJ,  concur. 


(M  Wash,  at) 

WORDEN  ▼.  WORDEN.     (No.  12114.) 
(Supreme  Court  of  Washington.    April  5,  1915.) 

1.  Divorce  «=»246— Alimony— Modification 
— (3HAITOE  IN  Condition— EviDKNCE. 

Where  the  court,  on  divorce,  divided  the 
property  between  the  parties,  and  ordered  the 
hnsband  to  pay  a  montnly  sum  as  alimony,  evi- 
dence on  an  application  to  be  relieved  from  the 
payment  of  the  alimony,  which  shows  that  the 
husband  cannot  continue  to  make  the  payments 
without  sacrificing  the  property  awarded  to  him, 
is  sufficient  to  sustain  a  finding  that  the  finan- 
cial condition  of  the  husband  had  changed, 
thont;h  the  evidence  upon  which  the  order  was 
based  is  not  in  the  record,  since  it  will  be  pre- 
sumed that  the  evidence  then  showed  ability  to 
pay  the. alimony  ordered. 

[Ed.    Note.— For    other   cases,    see    Divorce, 
Cent  Dig.  IS  696;  Dec.  Dig.  <8=s>246.] 

2.  Divorce  «=>246  —  Aumony  —  Revocation 

or  ORDER. 

Where  a  divorce  court  divided  the  property 
between  the  parties,  apparently  in  equal  shares, 
nnd   ordered   the   husband    to   pay   counsel   fees 


and  monthly  alimony  until  further  order  of  the 
court,  the  court  had  power  to  revoke  the  order 
for  alimony  at  its  discretion. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {  696 ;  Dec.  Dig.  «=>246.] 

Department  2.  Appeal  from  Superior 
Court,  Wlvatcom  County;  Ed.  E.  Hardin, 
Judge.  » 

Petition  by  George  Z.  Worden  against  Vel- 
ma  Worden,  for  the  modification  of  a  decree 
previously  rendered,  compelling  the  petition- 
er to  pay  alimony  to  the  respondent  From 
an  order  modifying  the  decree,  the  respond- 
ent appeals.     Affirmed. 

Thoe.  R.  Waters  and  Wm.  J.  Biggar,  both 
of  BeUlngham,  for  appellant  Chas.  A.  Sa- 
tber,  of  BeUlngham,  for  respondent 

FULLERTON,  J.  The  respondent  and  ap- 
pellant were  formerly  husband  and  wife. 
They  were  divorced  by  a  decree  of  the  supe- 
rior court  of  Whatcom  county,  entered  on 
February  24,  1913.  The  decree  partitioned 
the  real  property,  which  ccHisisted  of  mere 
contracts  of  purchase,  and  the  corporeal  per- 
sonal property  of  the  parties  between  them 
in  apparently  equal  moletiea,  directed  that 
the  respondent  pay  to  the  appellant  forthwith 
the  sum  of  $214.50,  as  her  share  of  an  open 
account  owing  the  parties  by  one  Eunice  A. 
Worden,  the  costs  of  the  divorce  proceed- 
ing<  with  $25  as  attorney  fees  to  the  appel- 
lant's counsel,  and  the  sum  of  $16  per  month 
as  alimony  for  the  use  of  the  appellant  un- 
til the  further  order  of  the  court  '  The  re- 
spondent paid  the  fixed  sums  as  ordered  by 
the  decree,  borrowing  the  money  for  that 
purpose,  and  the  Installments  of  alimony  un- 
til the  month  of  November,  1913,  when  he 
Instituted  this  proceeding  seeking  to  be  re- 
lieved of  any  further  payments  on  that  ac- 
count Notice  was  given  the  appellant  of  the 
application,  and  a  hearing  had  thereon,  at 
the  conclusion  of  which  the  court  by  a  gen- 
eral order  granted  the  relief  asked.  From 
the  order  so  entered,  this  appeal  is  prose- 
cuted. 

The  order  as  entered  by  the  court  does  not 
disclose  the  grounds  upon  which  it  was  rest- 
ed, but  it  Is  gathered  from  the  proceedings 
occurring  at  the  hearing  that  it  was  rested 
on  two  grounds,  namely,  misconduct  on  the 
part  of  the  appellant  of  an  Immoral  nature 
occurring  since  the  entry  of  the  decree,  and 
a  change  In  the  financial  circumstances  of 
the  respondent,  rendering  liim  incapable  of 
complying  with  the  order.  As  to  the  first 
ground  stated,  we  agree  with  the  appellant's 
counsel  that  the  evidence  does  not  Justify  a 
finding  that  the  appellant  has  been  guilty  of 
Immorality,  and  that  the  order  cannot  rest 
on  that  ground,  even  though  It  be  conceded 
that  the  appellant's  conduct  Is  now  a  matter 
of  concern  to  her  former  husband. 

[1]  But  we  think  it  may  rest  on  the  latter 
ground.    The  evidence  does  not  show  the  re- 
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spondent'8  Income  at  the  time  the  divorce 
was  granted,  but  does  show  that  it  has  not 
been  sufficient  since  that  time  to  meet  the 
obligations  put  upon  him  by  the  court  in  the 
decree,  and  that  further  payments  by  him  of 
the  monthly  alimony  cannot  be  made  without 
a  sacrifice  of  the  property  awarded  him  In 
the  decreet.  It  Is  argued  by  the  appellant 
that  this  Is  not  sufficient  to  show  a  change  In 
the  financial  circumstances  of  the  respond- 
ent But  we  think  it  Is  under  the  rule. 
Hahncke  t.  Mabncke,  43  Wash.  425,  86  Pac. 
645.  Here,  as  was  the  fact  In  that  case,  the 
evidence  on  which  the  original  decree  Is  bas- 
ed Is  not  before  us,  and  we  must  presume 
that  It  was  founded  on  sufficient  evidence. 
Since  it  appears  that  the  respondent  is  not 
now  able  to  meet  these  payments,  a  presump- 
tion of  change  in  circumstances  of  the  re- 
spondent, follows  as  of  course. 

[2]  Moreover,  the  requirement  for  the  pay- 
ment of  alimony  was  temporary  at  most.  It 
was  to  be  made  only  until  the  further  order 
of  the  court,  and  seemingly  was  not  made 
upon  the  basis  of  a  Just  or  reasonable  dlvi- 
8i<m  of  the  estate  of  the  parties,  but  as  an 
act  of  grace  to  the  wife  to  continue  until 
such  time  as  she  could  accommodate  herself 
to  the  changed  conditions.  The  trial  court, 
therefore,  had  power  to  rev(Ae  the  order  on 
application  at  his  discretion,  and  we  cannot 
think  the  discretion  abused  in  this  instance. 

The  order  is  affirmed. 

CROW,  BLLIS,  MOUNT,  and  MAIN,  JJ., 
concur. 

(84  Wash.  «25> 

MARTIN  V.  WILSON.    (No.  12226.) 
(Supreme  Court  of  Washington.    April  5, 1916.) 

1.  Pabtnebship  «s3325  —  Dissotnnow  —  Ba- 

CBIVEB8HIP. 

Id  an  action  to  wind  up  the  affairs  of  a 
law  partnership  and  for  an  accounting,  where 
it  appeared  that  the  parties  were  so  hostile  to 
each  other  that  It  was  not  likely  that  there 
would  be  any  reconciliation,  or  that  the  affairs 
of  the  partnership  could  be  settled  in  a  har- 
monious way,  and  it  also  appeared  that  the  firm 
books  and  a  knowledge  of  their  contents  and  of 
the  business  of  the  firm  was  within  the  knowl- 
edge and  keeping  of  defendant,  and  that  in  a 
-sense  plaintiS  was  excluded  from  a  participation 
in  the  affairs  of  the  concern  because  of  a  lack 
of  understanding  of  the  state  of  the  accounts 
and  the  business  of  the  firm,  a  receiver  of  the 
partnership   was  properly  appointed. 

[Bid.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i§  757-767;  Dec.  Dig.  <S=»32a.] 

2.  Pabtnebship  «=>325  —  DissoLCTioir  —  Ap- 
plication FOB  BXCBIVEBSHIP— DbSCBIPTION 
OP  Pbopebtt. 

While,  on  an  application  for  the  appoint- 
ment of  a  receiver  for  a  partnership,  the  prop- 
erty of  the  partnership  should  be  described  with 
reasonable  certainty,  where  the  extent  and  con- 
dition of  the  property  depended  on  the  books 
and  accounts  of  the  partnership,  which  pre- 
sumably would  show  its  affairs  and  the  property 
owned  by  it,  the  property  was  described  with 
reasonable   certainty,   though   referred  to  in  a 


genei'al  way,  as  notes,  accounts,  personal  prop- 
erty, and  land. 

[Ed.  Note.— For  other  cases,  see  Partnerahipk 
Cent.  Dig.  H  757-767;  Dec.  Dig.  «s>325.] 

3.  Pabtnebship  «=932S  —  DissoLnnoR  —  Rb- 

CEIVEBSHIP— CONBTBUCnON   OP  OBDEB. 

An  order  appointing  a  receiver  for  a  law 
partnership,  and  directing  the  receiver  to  col- 
lect any  and  all  outstanding'  accounts,  notes, 
and  obligations,  and  giving  blm  power  to  as- 
semble the  property  and  bring  suit  for  the  col- 
lection of  any  obligations  due  the  firm,  and  in 
short  "to  take  charge  of  any  and  all  business 
of  every  kind  and  nature  belonging  to  said  firm," 
did  not  authorize  the  leceiver  to  attend  to  the 
law  practice  of  the  partners  ia  the  courts,  which 
the  court  probably  had  no  authority  to  author- 
ize the  receiver  to  do. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  tS  757-767;  Dec.  Dig.  «=9325.] 

Department  1.  Apiieal  from  Superior 
Court,  Lincoln  CJounty;  Joseph  Sessions, 
Judge. 

Action  by  H.  N.  Martin  against  W.  A.  Wil- 
son. From  a  Judgment  appointing  a  receiver, 
defendant  appeals.    Affirmed. 

W.  A.  Wilson,  of  Davenport  for  appellant 
H.  N.  Martin,  of  Davenport,  for  respondent 

CHADWIOK,  3.  The  parties  to  tbls  ac- 
tion have  for  several  years  been  partners  In 
the  practice  of  the  law  at  Davenport,  Wash. 

The  complaint  alleges,  and  the  affidavits 
filed  by  the  respective  parties  show,  that  In 
that  time  they  have  done  a  business  of  con- 
siderable volume;  that  the  books  have  been 
kept  by  and  are  now  in  the  possession  of 
the  appellant;  that  there  are  notes  and  ac- 
counts due  the  firm ;  and  that  there  are 
debts  to  be  paid.  It  is  also  alleged  that  the 
parties  own  certain  lands.  The  record  is  not 
clear  that  this  Is  so,  but  we  will  assume  it 
to  be  so,  because  the  trial  Judge  directed  the 
recover,  when  appointed,  to  take  charge  of 
lands  as  well  as  other  property.       , 

Several  questions  of  practice  bare  been 
raised  by  the  appellant,  but  it  is  our  opin- 
ion that  they  become  immaterial  in  the  light 
of  the  main  question ;  that  Is,  whether  there 
was  a  sufficient  showing  made  to  warrant 
the  court  in  appointing  a  receiver. 

[1]  It  might  have  been  held  that  a  tempo- 
rary receiver  should  not  have  been  apiwlnted 
wltboat  notice,  if  that  were  the  only  ques- 
tion before  us,  but  the  record  shows  that  the 
parties  have  appeared  and  submitted  the 
whole  matter  to  the  court,  and  upon  the  tes- 
timony the  court  entered  the  order  now  com- 
plained of.  Affidavits  signed  by  each  of  the 
parties  clearly  indicate  that  the  parties  are 
so  hostile  to  each  other  that  it  is  not  likely 
that  there  wlU  be  any  reconciliation  between 
them,  or  that  the  affairs  of  the  partnership 
can  be  settled  in  a  harmonious  way.  We 
think  It  Is  also  clear  that  the  books  and  a 
knowledge  of  their  contents  and  the  businesti 
of  the  firm  Is  within  the  knowledge  and  keep- 
ing of  the  appellant,  and  that  In  a  sense  re- 
spondent is  excluded  from  a  participation  in 


«=9For  other  cases  see  same  topic  anil  KEY-N UMBER  in  all  Key-Numbered  DlgssU  and  Indexes. 

Digitized  i 


Wash.) 


MAKTIN  V   WnaON 


405 


the  affairs  of  the  concern;  Bach  exduslon 
resttnc  upon  a  lack  of  nnderstanding  of  the 
state  of  the  accounts  and  business  of  the 
flrm.  Furthermore,  an  accounting  Is  prayed 
for. 

The  rule  Is  well  established  that  where  a 
partnership  has  been  dissolved,  or  a  suit  for 
dissolution  and  an  accounting  Is  pending,  and 
there  Is  a  serious  lack  of  understanding 
and  harmony  between  partners,  and  one  part- 
ner is  excluded  from  any  vcdce  In  the  man- 
agement and  control  of  the  affairs  of  the 
partnership,  a  receiver  will  be  api)olnted. 
Cole  V.  Price,  22  Wash.  18,  60  Paa  153; 
Bedding  v.  Anderson,  37  Wash.  209,  79  Pac. 
628;  30  Cyc.  726  et  seq.  The  rule  may  be 
epitomized:  If  the  parties  to  a  partnership 
will  not  trust  each  other,  equity  will  not 
trust  either  of  them  to  settle  an  affair  In 
which  each  of  them,  but  for  their  differences, 
would  be  entitled  to  share  In  equal  degree. 

We  ttalnl:  the  case  fairly  falls  within  the 
principle  laid  down  by  this  court  In  the  case 
of  Boothe  V.  Summit  Coal  Min.  Co.,  55  Wash. 
167,  104  Pac.  207,  19  Ann.  Cas.  1255,  where  a 
like  situation.  In  so  far  as  the  relation  of 
the  parties  is  concerned,  was  before  the  court 
It  was  held  that  notwithstanding  the  rule 
that  courts  would  hesitate  to  appoint  a  re- 
ceiver In  aid  of  minority  stockholders  of  a 
corporation,  where  the  two  who  were  con- 
tending were  the  sole  and  equal  owners  of 
the  stock  of  the  corporation,  they  would  be 
treated  as  partners.    In  that  case  we  said: 

"Would  a  court  of  equity  In  the  furtherance 
of  justice,  and  in  the  exerdae  of  its  sound  dis- 
cretion, be  justified  in  directing  the  appointment 
of  a  receiver  over  the  respondent  corporation, 
or  should  the  appellant  be  tamed  out  of  court 
without  other  relief  than  a  temporary  account- 
ing, with  the  certainty  that,  while  present  condi- 
tions continue,  he  will  t>e  compelled  to  return 
and  incur  tbe  expense  of  repeatedly  sedcing  the 
aid  of  the  chancellor  to  secure  farther  account- 
infis  and  protecti<Hi  of  his  rights  as  a  stock- 
holder? Although  tbe-appellant  and  R.  J.  Lin- 
den eadi  own  one-tialf  of  the  capital  stock,  the 
latter  is  in  exdusive  possession.  He  arbitrarily 
conducts  the  corporation  business,  makes  l>ook 
entries,  declares  or  refuses  dividends,  raises 
bis  own  salary,  retains  bis  subservient  trustees 
in  office,  and  through,  them  performs  such  cor- 
porate acts  as  be  chooses.  He  and  Boothe  are 
not  partners,  yet  their  relative  position,  created 
by  their  contract  of  sale,  is  kindred  to  that  of 
partners.  Linden  has  thereby  obtained  absolute 
control  of  $25',000  in  value  of  the  appellant's 
estate,  which  he  is  arbitrarily  handling  without 
consnlting  the  appellant  or  granting  him  tbe 
least  consideration.  Such  a  condition  is  an  in- 
tolerable one  for  tbe  appellant,  and  one  that 
would  not  l>e  permitted  in  a  partnership.  Were 
their  positions  changed.  Linden  would  doubtless 
demand  a  receiver  witii  as  much  energy  as  he 
now  opposes  one.  If  they  were  partners,  a  re- 
ceiver would  unquestionably  be  granted.  No 
rights  of  creditors,  other  stockholders,  or  third 
parties  are  here  involved.  The  only  real  parties 
in  interest  are  Boothe  and  Robert  J.  Linden. 
As  above  stated,  their  position  is  kindred  to  that 
of  partners.  Present  conditions  vrill  undoubted- 
ly continue,  unless  a  court  of  equity  alTords  re- 
lief.    Should  they  continue?    We  think  not." 

While  all  of  the  drcumstances  which  we 
foond  to  exist  In  that  case  do  not  exist  In 


this  one,  we  do  find  enough  in  the  dishar- 
mony of  the  parties  and  the  right  to  an  ac- 
counting to  bring  this  case  within  the  rule 
there  announced.  This  disharmony  and  the 
need  of  an  accounting  Is  as  clearly  shown  by 
the  affidavit  of  the  appellant  as  It  Is  by  that 
of  the  respondent  Whipple  v.  Lee,  46  Wash. 
266,  89  Paa  712.  See,  also,  Bergman  Clay 
Mfg.  Co.  V.  Bergman,  73  Wash.  153,  131  Pac. 
485.  In  the  Whipple  Case  a  receiver  was  ap- 
pointed to  take  over  a  partnership  pending 
a  settlement  of  Its  affairs. 

[2]  Appellant  contends  that  tbe  property  of 
the  partnership  Is  not  sufficiently  described 
In  the  complaint  It  Is  bis  ccmtentlon  that 
unless  the  complaint  and  order  of  the  coart, 
the  one  or  the  other,  or  both,  so  described  the 
property  that  the  receiver  can  take  posses- 
sion thereof  without  further  inquiry,  the  or- 
der will  not  be  sustained. 

Tbe  rule  Is  well  established  that  the  prop- 
erty should  be  described  with  reasonable  oer- 
Uinty.  34  Gyc  lia  But  it  will  not  be  held 
that  where  the  extent  and  condition  of  the 
property  depends  upon  the  books  and  ac- 
counts at  the  partnership,  and  which  we  must 
assume  will  show  its  affairs  and  the  proper- 
ty owned  by  It,  the  property  Is  not  described 
with  reasonable  certainty,  although  referred 
to  In  a  general  way,  as  notes,  aocoonts;  per- 
sonal property,  and  lands. 

[3]  It  Is  finally  contended  that  the  court 
appointed  a  receiver  to  take  charge  of  the 
cases  now  pending  in  the  superior  court  of 
Lincoln  county,  in  which  the  parties  to  this 
action  have  been  employed  as  attorneys.  It 
is  true  that.  In  the  affidavit  filed  by  the  re- 
spondent, be  says  that  it  Is  necessary  that  a 
receiver  be  appointed  to  take  charge  of  the 
business  of  the  firm  now  pending  In  the 
courts,  but  the  order  appointing  a  receiver 
does  not  go  that  far.  The  receiver  Is  direct- 
ed to  take  charge  of  the  property  of  the  par- 
ties pending  an  accounting  which  must  neces- 
sarily follow.  It  is  true  that  the  order  di- 
rects that  the  receiver  shall  take  charge  of 
all  business  of  the  firm,  but  tills  follows  di- 
rectly after  a  direction  to  "collect  any  and 
all  outstanding  accounts,  notes,  and  obliga- 
tions of  every  kind  and  nature  due  said 
firm,  and  to  report  the  same  to  this  court, 
especially  giving  him  power  and  authority  to 
assemble  said  property  and  to  bring  suit  for 
tbe  collection  of  any  obligations  due  said 
firm,"  thus  "and  In  short  to  take  charge  of 
any  and  all  business  of  every  kind  and  nature 
belonging  to  said  flrm,"  etc.  When  read  to- 
gether, we  think  it  is  sufficiently  dear  that 
the  court  had  no  intention,  as  he  probably 
had  no  power,  to  appoint  a  receiver  to  at- 
tend to  the  practice  of  tbe  parties  in  tbe 
courts  of  this  state. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

MORRIS,  O.  X,  and  PARKER,  MOUNT, 
and  HOLCOMB,  JJ.,  concur. 
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XOUNG  MEN'S  CHRISTIAN  ASS'N  OF 

WENATCHEE  v.  OLDS  CO.  et  al. 

(No.  12228.) 

(Supreme  Court  of  Washington.    April  5,  1015.) 

1.  SUBSCBIFTIONS  «=»17— LlABIUTT— OHANQK 

OF  Plan. 

Where  defendant  signed  a  Bubscription 
agreement  headed  "$35,000  Y.  M.  C.  A.  building 
fund,"  whereby  it  agreed  to  give  the  sum  of 
$250  to  Buch  fund  on  condition  that  at  least 
$25,000  nas  raised  before  a  specified  date,  the 
fact  that  a  building  costing  considerably  more 
than  $35,000  was  erected  did  not  relieve  defend- 
ant of  liability,  since  while  a  diversion  of  the 
funds  to  some  other  purpose,  or  a  failure  to  use 
them  for  the  contemplated  purpose,  would  re- 
lease a  subscriber,  defendant  suffered  no  detri- 
ment from  the  change  in  the  scope  and  purpose 
of  the  beneficiary  of  the  fund. 

[Ed.  Note. — For  other  cases,  see  Subscriptions, 
Cent  Dig.  (  19;    Dec.  Dig.  <8=>17.1 

2.  SUBSCBIFTIONB    «=»6— CONSIDEBATIOR— Do- 
INO    WOBK   AND    MaKIMO   EXPENDITURES. 

If  work  has  been  done  or  expenditures  have 
been  made  upon  the  faith  of  and  in  reliance  up- 
on a  subscription,  a  consideration  ia  thus  fur- 
nished to  support  the  promise. 

[Ed.  Note. — For  other  cases,  see  Subscriptions. 
Cent.  Dig.  §8  6,  7;  Dec.  Dig.  <S=>5.] 

3.  SUBBCBIPTIONS  <8=>i7—LlABIUTT— CHANGE 

or  Pi^N. 

A  subscriber  to  a  T.  M.  C.  A.  building 
fund  was  not  relieved  from  payment  of  the  sub- 
scription because  of  the  erection  of  a  building 
costing  considerably  more  than  first  contemplat- 
ed, where  he  permitted  the  work  to  be  carried  on 
for  a  long  time  without  objection,  as  he  would 
be  regarded  as  acquiescing  in  the  acts  done. 

[Ed.  Note.— For  other  cases,  see  Subscriotions. 
Cent.  Dig.  i  19;    Dec.  Dig.  <8=»17.] 

Department  1.  Appeal  from  Superior 
Court,  Chelan  County;  Wm.  A.  Grimsbaw, 
Judge. 

Action  by  the  Toung  Men's  Christian  As- 
sociation of  Wenatchee  against  the  Olds 
Company  and  others.  From  a  Judgment  for 
plaintiff  against  the  defendant  named,  it 
appeals.    Affirmed. 

Reeves,  CroUard  &  Reeves,  of  Wenatchee, 
for  appellant  Cade  &  Barrows^  of  Wenat- 
chee, for  resiwndent 

HOLCOMB,  J.  [1]  Defendants,  for  and  on 
behalf  of  appellant,  the  Olds  Company,  a 
corporation,  signed  and  delivered  to  a  solic- 
itor raising  a  fund  for  the  construction  of  a 
Young  Men's  Christian  Association  building 
in  Wenatchee,  a  subscription  agreement  in 
writing  as  follows: 

"$35,000.00  Y.   M.   C.  A.   Building  Fund. 
"$250.00.         Wenatchee,  Wash.,  6-27.  1910. 

"For  the  purpose  of  purchasing  a  site  and 
erecting  a  building  for  the  proposed  Wenatchee 
Young  Men's  Christian  Association,  and  in  con- 
sideration of  the  gift  of  others.  I  hereby  agree  to 
give  the  sum  of  two  hundred  fifty  dollars  on 
condition  that  at  least  $25,000  is  raised  before 
May  29, 1910.  Pn.vable  in  two  equal  consecutive 
installments:  $125.00  Dec.  31.  1910.  $125  00 
Dec.  31,  1911.  The  Olds  Company,  by  A.  J. 
Olds.  A.  W.  Olds,  and  J.  T.  Olds. 

"Two  Hundred  and  Fifty  Dollars  Club,  25 
needed.  (Obtained  by  Collier  of  Company  I, 
Collier  Captain.)" 
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The  agreement  was  accepted  by  the  re- 
spondent, and  subscriptions  aggregating  the 
specified  sum  of  $25,000  were  obtained  prior 
to  May  29,  1910.  The  building  cost  a  large 
sum  in  excess  of  the  $35,000  originally  con- 
templated, and  other  subscriptions  were 
solicited  and  received  to  meet  the  total  cost, 
amounting  to  $66,295.  Defendants  refused 
to  pay  the.amount  of  their  subcrlptiou  agree- 
ment at  the  times  therein  specified,  or  at  all, 
and  this  action  was  begun  to  recover  ihe 
amount  thereof,  and  judgment  was  granted 
in  favor  of  respondent  and  against  the  ap- 
pellant the  Olds  Company,  a  corporation, 
alone,  for  the  amount  of  the  subscription 
agreement,  with  interest  From  the  Jud^ent 
the  Olds  Company  appeals. 

The  appellajit  first  lays  great  stress  upon 
the  clause  at  the  head  of  the  subscription 
agreement,  reading,  "$35,000.00  Y.  M.  O.  A. 
Building  Fund,"  the  same  having  been  print- 
ed in  red  ink,  and  insists  that  this  was  a 
guaranty  to  the  subscriber  that  the  building 
should  cost  not  to  exceed  $35,000.  Appellant 
Insists  that  the  erection  of  a  building  greatly 
exceeding  in  cost  the  original  contemplatioa 
of  $35,000  was  a  violation  of  the  subscription 
agreement,  and  Invalidated  it,  upon  the 
principle  that: 

"Any  material  change  in  the  plan  or  purpose 
for  which  the  subscription  was  made  cannot  be 
effected  without  the  consent  of  the  shbscriber. 
He  ia  thereby  released  unless  there  has  been  a 
waiver,  or  unless  he  has  estopped  himself  to 
deny  his  consent  to  the  change."    37  Cyc.  498. 

The  reason  underlying  that  principle  is 
that  there  is  a  failure  of  consideration.  Al- 
bany Presbyterian  Church  t.  Cooper,  112  N. 
y.  517,  20  N.  E  352,  3  L.  R.  A.  468,  8  Am.  St 
Rep.  767. 

It  is  undoubtedly  true  that  a  diversion  of 
the  funds  from  one  avowed  purpose'  to  anoth- 
er purpose  would  release  a  subscriber. 
Thus,  if  a  subscription  were  obtained  to 
build  a  churcb  and  it  was  used  to  build  a 
business  block,  the  subscriber  would  be  re- 
leased, unless  be  consented  thereto,  and  so, 
manifestly,  if  the  funds  subscribed  were  not 
used  at  all,  but  retained  and  appropriated 
by  the  promisee  to  bis  own  use.  But  here  the 
funds  were  not  diverted  nor  misappropriated. 
They  were  used  to  construct  the  building 
contemplated.  The  single  condition  specified 
in  the  agreement  was  that  it  was  to  be  ef- 
fective only  upon  $25,000  being  subscribed 
by  May  29,  1910.  This  condition  was  met 
The  purpose  and  plan  of  the  beneficiary  were 
strictly  pursued.  The  fact  that  the  scope  and 
purpose  of  the  beneficiary  were  enlarged  and 
the  subscription  fund  Increased  constituted 
no  detriment  to  appellant,  and,  in  the  light 
of  the  circumstances,  will  not  release  it. 
Even  though  representations  were  positively 
and  expressly  made  to  a  subscriber  that  the 
building  so  to  be  constructed  should  cost  nc 
more  than  $35,000: 

"Where  a  representation  which  induced  the 
subscription  is  promissory  in  its  nature,  and  not 
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a  statement  of  existing  fact,  it  bag  been  lield 
that  the  contract  cannot  be  avoided  by  a  sub- 
acriber  because  of  auch  misrepresentation."  37 
Cyc  494;  Paddock  v.  Bartlett,  68  Iowa,  16, 
25  N.  W.  906;  Perlcins  t.  Baitrow,  46  Ma  App. 
24& 

[2]  It  is  generally  held  that,  U  worlc  has 
been  done  or  expenditure  has  t>een  made  up- 
on the  faith  of  and  in  reliance  upon  a  sub- 
scription, a  consideration  is  thus  furnished 
to  support  the  promise.  37  Qr&  486 ;  Strong 
T.  Hdridge,  8  Wash.  595,  36  Pac.  696. 

[3]  MoreoTer,  where  the  subscriber  permits 
the  worlc  to  be  carried  on  for  a  length  of  time 
without  objection,  as  was  the  case  here,  he 
will  be  regarded  as  acquiescing  in  the  acts 
d<aie,  and  will  not  be  relieved  from  payment 
of  the  subscription  on  the  ground  that  the 
plan  has  been  changed  and  the  work  Is  of  no 
benefit.    Ex  parte  Booker,  18  Ark.  33a 

The  conditions  attached  to  appellant's  sulv 
Bcriptlon  promise  were  fully  met.  The  Judg- 
ment appealed  from  is  right,  and  is  a£Brmed. 

MORRIS,  C.  J.,  and  MOUNT  and  PARK- 
ER, JJ.,  concur. 


(at  Wash.  (80) 

REYNOLDS    ▼.    TOWN    OP   COSMOPOLIS 
et  al.    (No.  12440.) 

(Sapreme  Court  of  Washington.    April  5,  1915.) 

munictpai.  coeporationb  «=»323  —  pubuo 
impbovements  —  injunction  —  remedy  at 
Law. 

The  fact  that  the  property  of  an  owner 
within  a  zone  improvement  district  woald  be 
assessed  for  a  pending  street  improvement  for 
more  than  it  would  be  benefited  thereby  did  not 
entitle  the  owner  to  enjoin  the  entire  improve- 
ment, since  the  local  improvement  code,  provid- 
ing a  method  of  filing  objections  to  the  assess- 
ment roll  and  an  appeal  from  the  city  council  to 
the  superior  court,  and  thence  to  the  Supreme 
Conrt,  afforded  an  adequate  remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {$  842-846;  Dec.  Dig. 
«=>323.] 

Department  2.  Appeal  from  Superior 
Court,  Chehalis  County ;  Mason  Irwin,  Judge. 

Action  for  injunction  by  Mrs.  M.  L. 
Reynolds  against  the  Town  of  Cosmopolis  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed.' 

Stewart  &  Tucker  and  A.  Emerson  Cross, 
all  of  Aberdeen,  for  appellants.  W.  H.  Abel, 
of  Montesano,  and  Karl  R.  Gilmer,  of  Marys- 
tllle,  for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  secure  a  permanent  injunction  against  the 
letting  of  a  contract  for  a  local  improvement 
by  the  defendant  town,  acting  through  its 
proper  officers.  After  a  trial,  a  permanent 
injunction  was  granted.  The  defendants  ap- 
peal. 

The  facts  are  in  substance  as  follows:  On 
March  25,  1914,  the  city  council  passed  a 
resolution  declaring  its  intention  to  improve 
G  street  In  the  town  of  Cosmopolis  for  a 


distance  of  six  blocks.  This  improvement 
would  extend  from  the  principal  business 
street  outward.  The  proposed  improvement 
was  to  consist  of  a  concrete  roadway  20  feet 
wide,  and  concrete  sidewalks.  Protests  were 
filed  against  the  propose^  improvement  by 
the  owners  of  less  than  50  ner  cent,  of  the 
property  within  the  pronosed  district.  On 
April  15,  1914,  a  bearing  was  bad  upon  the 
protests.  On  April  22',  1914,  the  council 
passed  an  ordinance  providing  for  the  Im- 
provement The  aggregate  assessed  value  of 
the  real  estate,  exclusive  of  Improvements, 
enibraced  within  the  proposed  district,  was 
$6,700.  This  valuation  represented  40  per 
cent  of  the  actual  value  placed  upon  the 
property  for  the  purposes  of  general  taxation; 
the  actual  value  being  $16,750.  The  city 
engineer's  estimate  of  the  cost  and  expense 
of  the  proposed  Improvement  was  $20,643. 
Upon  opening  the  bids  it  appeared  that  the 
entire  cost  of  the  improvement  would  be 
$15,535.30.  According  to  the  resolution  and 
the  ordinance,  the  cost  of  the  Improvement 
was  to  be  assessed  against  the  abutting  prop- 
erty, according  to  the  zone  system,  as  provid- 
ed for  in  the  local  improvement  code  (Laws 
of  1911,  a  98,  i  13). 

Upon  the  trial  certain  property  owners 
within  the  district  testified  that  they  did  not 
desire  the  improvement  Certain  others  tes- 
tified that  they  were  In  favor  of  the  improve- 
ment. There  are  general  expressions  in  the 
testimony  that  the  property  within  the  dis- 
trict will  not  be  benefited  by  the  improve- 
ment There  are  other  general  expressions 
that  the  property  within  the  district  will  be 
l>eneflted  substantially  by  the  Improvement 
This  action  was  brought  by  one  of  the  prop- 
erty owners  only,  claiming,  however,  in  the 
complaint,  to  bring  it  in  behalf  of  ail  the 
other  property  owners  similarly  situated. 
The  evidence  as  to  the  specific  value  of  the 
proi)erty  and  the  specific  amount  of  the  bene- 
fits that  would  accrue  to  any  particular  tract 
of  property  by  reason  of  the  improvement 
was  confined  largely  to  three  lots  owned  by 
the  respondent  These  three  lots,  aside  from 
the  improvement,  were  of  the  approximate 
value  of  $800  or  $900.  The  amount  which 
these  lots  would  be  assessed  for  the  Improve- 
ment was  $522.  The  average  cost  of  the  im- 
provement per  lot  of  all  the  property  within 
the  district  would  be  $133.92. 

The  respondent  claimed  that  her  property 
would  not  be  l>eneflted  by  the  improvement, 
and  that  the  action  of  the  city  council  in 
ordering  the  improvement,  for  the  cost  of 
which  she  would  be  assessed  $522,  was  ar- 
bitrary. The  trial  court  made  no  statutory 
findings  of  fact,  but  filed  a  memorandum  de- 
cision in  wUcb  it  was  stated  that  the  value 
of  the  improvement  to  the  respondent's  prop- 
erty would  be  from  $100  to  $150,  and  conclud- 
ed that,  since  the  assessment  would  be  a 
much  larger  sum  than  this,  the  council  had 
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acted  in  an  arbitrary  maimer  In  ordering  tbe 
improvement 

The  controlling  question  in  the  case  is: 
Assuming  that  the  respondent's  property 
would  be  assessed  for  more  than  it  would  be 
benefited  by  the  Improvement,  should  the 
Injunction  have  been  issued  restraining  the 
city  council  from  proceeding  with  tbe  im- 
provement? The  local  Improvement  code 
provides  a  method  by  which  objections  to  tbe 
assessment  roll  may  be  filed,  and,  in  the  event 
they  are  overruled  by  the  dty  council,  a  right 
of  appeal  to  tbe  superior  court  is  given,  and 
from  the  superior  court  to  this  court.  We 
think  the  respondent  had  an  adequate  remedy 
under  tbe  statute,  which  gives  the  right  to 
file  objections  to  the  assessment  roll,  and  an 
appeal  therefrom.  If  tbe  respondent  has 
rights  which  are  being  Invaded  by  the 
amount  of  the  proposed  assessment  upon  her 
property,  they  can  be  fully  and  adequately 
protected  by  means  of  the  appeal  provided  by 
the  statute.  It  would  seem  reasonably  plain 
that  one  property  owner  within  a  district, 
even  though  her  property  would  be  assessed 
for  a  sum  greater  than  the  benefits  which  It 
would  receive,  should  not,  for  this  reason, 
prevent  the  prosecution  of  the  entire  improve- 
ment 

'Something  is  said  in  the  briefs  about  the 
cost  of  the  Improvement  being  greater  than 
50  per  cent  of  the  assessed  value  of  the  real 
estate  within  the  district  But  the  section  of 
the  code  which  provides  that  the  estimated 
cost  of  a  proposed  improvement,  when  it  Is 
initiated  by  resolution,  shall  not  exceed  60 
per  cent  of  the  valuation  of  the  real  estate, 
exclusive  of  improvements  thereon,  within  the 
proposed  ^provement  district  according  to 
the  valuation  last  placed  on  It  for  the  pur- 
pose of  general  taxation.  Is  limited  to  cities 
of  the  first  class.  The  town  of  Cosmopolis, 
not  being  a  city  of  the  first  class,  does  not 
come  within  this  provision. 

The  Judgment  will  be  reversed. 

MORRIS,  C.  J.,  and  BJLLIS,  FULLERTON, 
and  CROW,  JJ.,  concur. 

(84  Wasb.  663) 

STATE  ex  rel.  JAKUBOWSKI  et  ux.  v.  SU- 
PERIOR COURT  FOR  KING  COUNTY. 
(No.  12028.) 
(Supreme  Court  of  Washington.    April  6,  1915.) 

1.  HoimsTEAD    ^s»19S  —  Dkclabation    of 
Homestead — Execution. 

To  preserve  a  homestead  right,  exempt  from 
execution  under  Rem.  &  Bal.  C!ode,  i  529,  as 
against  a  purchaser  on  execution,  it  is  neces- 
sary that  the  declaration  of  homestead  be  filed 
prior  to  tbe  dale  of  the  execution  sale. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
(Tent  Dig.  I  364 ;  Dec.  Dig.  «=»193.] 

2.  CJkbtiorabi  «s>40— Afpuoatior  itob  Wbit 
—Time. 

An  original  writ  for  certiorari,  treated  as 
brought  to  review  a  judgment  of  foreclosure, 
must  be  made  within  the  time  fixed  by  statute 


for  an  appeal  firom  sucb  judgment  and  an 
application  made  more  than  00  days  after  entry 
of  the  judgment  was  not  timely. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  {  58;   Dec.  Dig.  <8=»40.] 

Department  2.  Original  -application  for 
writ  of  certiorari  by  the  State  of  Washing- 
ton, on  relation  of  Adam  Jakubowskl  and 
wife,  against  the  Superior  Court  of  King 
County.    Denied. 

Vince  H.  Faben,  of  Seattle,  for  relators. 
Jay  C.  Allen,  of  Seattle,  for  respondent. 

MAIN,  J.  This  is  an  original  application 
In  this  court  for  a  writ  of  certiorari.  On 
January  23,  1911,  tbe  relators  made,  execut- 
ed, and  delivered  to  one  Joseph  Kraus  a 
mortgage  upon  certain  real  estate  In  King 
county.  Wash.,  to  secure  the  principal  sum 
of  $2,500;  and  on  January  4,  1912,  a  second 
mortgage  between  the  same  parties  and  up- 
on the  same  real  estate  was  executed  to  se- 
cure the  principal  sum  of  $500.  On  May  19, 
1914,  the  mortgagee,  Joseph  Kraus,  filed  his 
complaint  in  the  superior  court  for  King 
county  praying  for  a  foreclosure  of  both 
mortgages,  and  also: 

"That  the  said  plaintiff,  or  any  of  tbe  other 
parties  to  this  suit,  may  become  a  purchaser  at 
such  sale,  and  that  the  sheriff  issue  a  deed  to 
such  purchaser,  and  that  such  purchaser  be  let 
into  the  immediate  possession  of  said  premises 
upon  the  confirmation  of  such  sale  by  the  court 
herein." 

Tbe  relators  in  their  amended  answer  to 
the  complaint  In  foreclosure  set  up  affirma- 
tively that  they  claimed  tbe  premises  covered 
by  the  mortgages  as  their  homestead.  The 
plaintiff  by  reply  denied  the  affirmative  mat- 
ter pleaded  in.  tbe  amended  answer.  On  the 
issues  framed  the  trial  court  on  October  10, 
1914,  made  findings  of  fact  and  conclusions 
of  law  in  favor  of  the  plaintiff,  and  among 
other  things  concluded: 

"That  any  party  to  this  action  may  become  a 
purchaser  at  said  sale,  and  that  the  purchaser 
be  let  into  the  immediate  possession  of  the 
premises." 

On  the  same  date  a  decree  of  foreclosure 
was  entered  and,  in  the  same  language  as 
heretofore  quoted,  it  was  decreed  that  the 
purchaser  be  let  Into  the  immediate  posses- 
sion of  the  premises. 

On  November  28,  1914,  the  sheriff  of  King 
county  sold  the  premises  described  in  the 
mortgages  to  Joseph  Kraus,  the  plaintiff, 
who  demanded  of  the  relators  the  immediate 
possession,  which  they  refused.  On  Decem- 
ber 12,  1914,  an  order  confirming  the  sale 
was  entered.  On  December  30,  1914,  the 
plaintiff  filed  in  the  8ui>erior  court  his  peti- 
tion for  a  writ  of  assistance.  On  the  same 
day  the  court  entered  an  order  directtng 
that  a  writ  of  assistance  issue  to  the  Sher- 
iff of  King  county  to  put  the  plaintiff,  and 
Pasquale  Picardo,  who  had  obtained  an  in- 
terest in  the  property  from  the  plaintiff  un- 
der tbe  certificate  of  purchase,  into  posses- 
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lion  of  the  premises.  The  writ  was  on  tbe 
game  day  Issned.  On  January  4,  1016,  the 
relatcra  Sled  In  the  superior  court  their  peti- 
tion wherein  they  prayed  that  the  writ  of 
assistance  be  quashed  and  that  they  be  al- 
lowed to  remain  in  the  possession  of  the 
piemlaes  during  the  year  provided  by  law 
for  the  redemption  thereof.  Thereupon  an 
order  was  entered  fixing  January  8,  1915, 
88  the  date  for  hearing  the  petition  to  quash 
the  writ  of  assistance,  and  pending  the  hear- 
ing the  writ  was  recalled  and  the  sheriff  or- 
dered to  withhold  execution  thereunder. 

On  January  4,  1915,  a  written  declaration 
«f  homestead,  signed  by  the  relator  Anna 
Jakubowski,  wherein  the  premises  InTolved 
were  claimed  as  the  homestead  of  the  relat- 
ors, was  filed  for  record  In  the  ofilce  of  tba 
county  auditor  for  King  county. 

On  February  2,  1915,  the  petition  to  quash 
the  writ  of  assistance  having  been  heard, 
the  superior  court  ordered  that  the  restrain- 
ing order  theretofore  Issued  against  the  writ 
<rf  asslatance  be  set  aside  and  held  for 
nangjit,  and  that  an  alias  writ  of  assistance 
forthwith  issue  and  be  by  the  sheriff  execut- 
ed placing  the  plaintiff  Joseph  Kraus  and 
Pasquale  Picardo  In  possession  of  the  prem- 
ises. Thereafter,  and  on  February  8,  1915, 
the  relators  filed  In  this  court  their  petition 
for  a  writ  of  review. 

There  are  two  possible  theories  upon 
which  this  application  may  be  based.  One  is 
for  the  purpose  of  establishing  the  right  of 
the  relators  to  occupy  the  premises  as  a 
homestead  during  the  redeny>tion  period, 
based  upon  the  declaration  of  homestead  fil- 
ed on  January  4,  1915.  The  other  Is  that 
the  application  is  for  the  purpose  of  review- 
ing the  Judgment  of  foreclosure  entered  on 
October  10,  1914. 

[1]  If  the  application  be  construed  as  one 
for  the  purpose  of  establishing  rights  under 
the  declaration  of  January  4,  1915,  the  writ 
must  be  denied  because  this  declaration  was 
filed  subsequent  to  the  sale.  In  order  to  pre- 
serve a  homestead  right  as  against  a  pur* 
chaser  on  execution.  It  is  necessary  that  the 
declaration  of  homestead  be  filed  prior  to 
the  date  of  the  sale.  Rem.  &  Bal.  Ck)de,  { 
529;  Wiss  v.  Stewart,  16  Wash.  376,  47  Pac 
736;  Anderson  v.  Stadlmann,  17  Wash.  433, 
49  Pac.  1070;  Ross  v.  Howard,  25  Wash.  1, 
«4  Pac.  794;  In  re  Feas'  Efetate,  30  Wash. 
51,  70  Pac.  270. 

[2]  On  the  other  hand,  if  the  application 
for  a  writ  of  review  Is  to  review  the  judg- 
ment of  foreclosure  entered  on  the  lOtfa  day 
of  October,  1914,  the  application  is  not  time- 
ly. The  application  being  filed  on  February 
13,  1915,  was  made  more  than  90  days  sub- 
sequent to  the  entry  of  the  Judgment  An 
application  for  a  writ  of  review  must  be 
made  within  the  time  fixed  by  statute  for 
an  appeal  from  such  judgment  State  ex 
reL  Lowary  v.  Superior  Court,  41  Wash.  450, 


S3  Pac  726;   State  ex  rel.  Alexander  v.  Su- 
perior  Court,  42  Wash.  684,  85  Pac.  673; 
State  ex  reL  Tumwater  P.  &  W.  Co.  v.  Su- 
perior Court,  66  Wash.  287,  106  Paa  816. 
The  writ  will  be  denied. 

MORRIS,  C.  J.,  and  ELUS,  CROW,  and 
FULr.^UTON,  JJ,  concur. 

(84  WaslL  66t) 
WHITE  T.  WALKER  et  at    (No.  12298.) 
(Supreme  Court  of  Washington.    April  6, 1916.) 
WrrNESSES  «=>159— TaANSXOTtORB  with  Db- 

CEDXNT— DELIVEBT  Ot  DXED. 

Under  Rem.  &  Bal.  Code,  |  1211,  providing 
that  where  the  adverse  party  sues  or  defends 
as  executor,  administrator,  or  legal  representa- 
tive of  any  deceased,  a  party  in  interest  aball 
not  be  admitted  to  testify  in  hia  own  behalf  as 
to  any  transaction  with  such  decedent  in  an 
action  to  establish  a  lost  deed,  alleged  to  have 
been  executed  and  delivered  to  defendant  by  de- 
fendant's decedent,  testimony  of  the  plaintiff  as 
to  the  delivery  of  the  deed  to  her  by  the  decedent 
was  improperly  received. 

[Ed.  Note.— For  other 'cases,  see  Witnesses, 
Cent  Dig.  H  629,  664,  666-669,  e71-fl82;  Dec 
Dig.   «=9l69.] 

Department  1.  Appeal  from  Superior 
Court,  Lincoln  County;  Joseph  Sessions, 
Judge. 

Action  by  S.  M.  White  against  May  Walker 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.'  Reversed,  and  new  trial  or- 
dered. 

Freece  &  Pettijohn,  of  Davenport,  for  ap- 
pellants. H.  N.  Martin,  of  Davenport,  for' 
respondent 

MORRIS,  0.  J.  Respondent  brought  this 
actlcm  to  establish  a  lost  deed,  alleging  that 
about  six  years  prior  to  his  death  the  dece- 
dent, 0.  W.  Walker,  made,  executed,  and  de- 
livered to  her  a  warranty  deed  by  which  he 
conveyed  a  half  section  of  land  in  Lincoln 
county.  She  then  alleged  the  loss  of  the 
deed  before  recording,  and  prayed  for  a  de- 
cree declaring  her  to  be  the  owner  of  the 
property.  Issue  having  been  Joined,  a  Jury 
was  called,  and  in  due  time  a  verdict  return- 
ed in  favor  of  plaintiff.  The  verdict  having 
been  entered,  the  court  made  findings  of  fact 
and  conclusions  of  law,  and  entered  a  decree 
as  prayed  for  in  the  complaint  from  which 
the  heirs  and  administratrix  have  appealed. 

A  number  of  errors  are  suggested,  but  find- 
ing one  that  is  fatal  to  the  Judgment,  we  will 
refer  to  that  only.  The  respondent  was  per- 
mitted, over  the  objection  of  appellants,  to 
testify  that  at  a  certain  time  and  place,  and 
in  the  presence  of  a  Mr.  Caton,  she  received 
the  deed  from  the  deceased.  This  was  the 
only  testimony  as  to  the  delivery  and  receipt 
of  the  deed.  Section  1211,  Rem.  &  Bal.  Code, 
provides  that,  in  an  action  or  proceeding 
where  the  adverse  party  sues  or  defends  as 
executor,  administrator,  or  legal  representa- 
tive of  any  deceased  person,  or  as  deriving 
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right  or  title  by,  tlirougb,  or  from  any  de- 
ceased person,  a  party  in  interest  or  to  the 
record  shall  not  be  admitted  to  testify  in  ids 
own  behalf  as  to  any  transaction  had  by  blm 
with  or  any  statement  made  to  bim  by  any 
such  deceased  person.  This  testimony  was  a 
plain  violation  of  the  statutory  rule ;  the  re- 
ceipt or  delivery  of  a  deed  being  such  a 
transaction  as  clearly  falls  within  the  pur- 
view of  the  statute.  This  seems  so  plain  to 
US  that  no  authorities  need  be  cited. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

PARKER,      liOVNT,     HOLCOMB,     and 
CHADWICK,  JJ,  concur. 


(Si  Wash.  «6T] 

sghoolb; 


CITT  OF  CHEHALIS  et  aL 
(Mo.  12641.) 

(Supreme  Court  of  Washington.    April  5, 1915.) 

1.  MUNICIPAI,  COBFOKATIONS  «=»864  —  Ilf- 
DKBTCDNEBS— IiHUX— GONSTBOCnOR  OF  WA- 

TKBWO&Efl  * 

Under  Const,  art.  8,  i  6,  prohibiting  the  city 
from  incurring  a  debt  for  general  purposes  in 
excess  of  C>  per  cent,  on  the  taxable  value  of  the 
property  therein,  and  providing  that,  with  the 
assent  of  three-fiftlis  of  the  voters,  it  may  incur 
an  additional  indebtedness  not  exceeding  5  per 
cent  of  such  value  for  certain  utilities,  a  city 
can  incur  an  indebtedness  amounting  to  less 
than  5  per  cent,  of  the  taxable  value  of  the 
property  for  the  construction  of  a  waterworks 
system,  though  its  general  indebtedness  exceeds 
B  per  cent,  and  the  total  indebtedness,  after 
the  issuance  of  the  bonds,  will  be  more  tlian 
iO  per  cent. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ig  182&-1835;  Dec. 
Dig.  <e=>864!] 

2.  MUNICIFAI.  COBFOKATIONS  «=>878  —  IN- 
DEBTEDNESS—LnaT—Ck>RSTBUCnON  or  Wa- 
lEBWOBKS. 

A  general  municipal  indebtedness  incurred 
in  excess  of  the  constitutional  limit  cannot  be 
enforced,  nor  can  it  be  validated  by  a  vote' of 
the  people. 

[Bid.  Note.— For  other  cases,  see  Muni(npal 
Corporations,  C!ent  Dig.  S|  1857-1861;  I^ 
pig.  «=»878.] 

S.   MUtllCIFAI,    COBPORATIONS    <8=>918— BOKDS 

—Issuance— Submission  to   Votkbs— Rxias 

or  Intebest. 

A  proposition  for  the  issuance  of  bonds  for 
the  construction  of  a  waterworks  system,  sub- 
mitted to  the  voters,  which  specified  in  the  lan- 
guage of  Rem.  &  Bal.  Code,  i  8007,  that  the 
bonds  should  bear  interest  at  a  rate  not  ex- 
ceeding 6  per  cent,  is  sufficient;  it  not  being 
necessary  to  fix  the  interest  rate  exactly,  since 
that  is  generally  determined  by  the  competitive 
bidding  of  the  bond  buyers. 

[Ed.  Note. — For  other  cases,  see  Municipal 
C!orporations,  Cent  Dig.  S|  1919-1923;  Dec. 
Dig.  «s>918.] 

4.  Municipal   Cobpobattons   ©=»115— Obdi- 

NANCES— REPBAI.  OF  AMENDING   OBDINANCE. 

Where  the  first  section  of  an  ordinance 
re-enacted  with  amendments  the  section  of  an 
ordinance  proposing  a  bond  issne,  which  pro- 
vided for  tfae  creation  of  a  special  fund  for 
the  payment  of  the  bonds,  and  the  second  sec- 
tion repealed  an  ordinance  which  had  amended 
the  same  section  of  the  proposition,  the  repeal 


of  the  amending  ordinance  did  not  repeal  the 
original  section. 

[Ekl.  Note.— For  other  cases,  see  Municipal 
(Corporations,  Cent  Dig.  H  266^,  267 ;  Dec 
Dig.  «s>115.] 

5.  Municipal  Gobpobations  «=>918— Bonus 
— Pboposition — Use   of   Pboceeds. 

An  ordinance  submitting  to  the  voters  a 
proposition  for  the  issuance  of  bonds  for  the 
construction  of  a  waterworks  system,  which 
created  a  fund  for  the  purchase  and  mainte- 
nance of  the  system,  and  provided  that  the  pro- 
ceeds of  the  sale  of  the  bonds,  and  the  gross 
revenues  from  the  system,  should  be  paid  into 
that  sum,  is  not  void  as  providing  for  the  pay- 
ment of  the  maintenance  out  of  the  proceeds  of 
the  bonds,  contrary  to  Rem.  &  Bal.  C!ode,  S  8(X)8, 
which  requires  the  maintenance  to  be  paid  out 
of  the  revenues  from  the  plant  since  the  amount 
of  that  fund,  consisting  of  receipts  from  the 
revenues,  can  be  easily  ascertained,  and  it  will 
not  be  presumed  that  the  city  will  violate  the 
law  by  paying  any  more  than  that  for  the 
maintenance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  C!ent  Dig.  !i  1919-1923;  Dec. 
Dig.  «=39ia] 

6w  Municipal  Cobpobationb  «=9864  —  In- 
debtedness—Limit. 

A  contract  whereby  a  city  purchased  a  wa- 
terworks svstem  and  agreed  to  pay  therefor  in 
semiannual  installments,  which  should  be  a 
charge  on  the  revenues  from  the  system,  not  a 
general  obligation  of  debt  of  the  city,  does  not 
create  a  general  indebtedness  of  the  city,  within 
the  constitutional  provision  fixing  the  debt  limit. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |{  1828-1835;  Dec 
Dig.   ®=a864.] 

7.  Municipal  Gobpobations  4=9918— Bonds 

—Pboposition— Matubitt. 

A  proposition  for  the  issuance  of  bonds  for 
a  municipal  waterworks  system,  which  states 
that  they  shall  mature  in  20  years,  with  an  op- 
tion to  i>ay  any  time  after  10  years,  sufficiently 
states  the  maturity  of  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  1919-1923;  Dec. 
Dig.  «8=»9ia] 

Department  2.  Appeal  from  Superior 
Court,  King  Ck>an^;  A.  El  Bice,  Judge. 

Action  by  Albert  Schooley  against  the  City 
of  Chehalis  and  others.  Judgment  tor  the 
defendants,  and  plaintUf  appeals.    AfiQrmed. 

Peters  &  Powell,  of  Seattle,  for  appellant 
W.  A.  Reynolds,  of  Chehalis,  for  respondents. 

CROW,  J.  AcUon  by  Albert  Schooley,  a 
taxpayer,  against  the  city  of  Chehalis,  a  mu- 
nicipal corporation,  and  its  officers,  to  re- 
strain the  issuance  of  bonds  of  the  par  value 
of  $185,000.  A  demurrer  was  sustained  to 
the  complaint,  and  the  plaintUt,  refusing  to 
plead  further,  appeals  from  an  order  of  dis- 
missal. 

The  bonds  which  are  the  subject-matter  of 
this  litigation  are  the  same  bonds  and  in- 
volve the  same  proceedings  which  were  con- 
sidered by  this  court  in  Washington-Oregon 
Corporation  v.  Chehalis,  76  Wash.  442,  136 
Pac.  681.  On  March  25,  1912,  the  city  enact- 
ed Ordinance  14a,  submitting  to  the  voters 
a  proposition  to  acquire,  own,  and  operate  a 
system  of  waterworks  at  an  estimated  cost 
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of  $185,000.  For  this  purpose  the  ordinance 
liropoeed  an  Issue  of  bonds;  $70,000  thereof 
to  constitute  a  part  of  the  general  Indebted- 
ness of  t^e  city,  and  $115,000  thereof  to  be 
spedal  fnnd  bonds  payable  solely  out  of  the 
gross  revenues  of  the  system.  The  ordinance 
further  provided  for  the  creation  of  two  spe- 
dal funds  to  be  known  as  (a)  the  Newaukum 
River  Gravity  Water  System  of  Chehalls 
Fund,  and  (b)  the  Newaukum  Biver  Gravity 
Water  System  of  Chehalls  Bond  Fund;  that 
Into  fnnd  (a)  all  proceeds  of  the  bonds,  when 
sold,  and  the  entire  revenues  of  the  new  wa- 
ter system,  were  to  be  paid,  together  with 
sadb  other  funds  as  the  city  might  see  fit  to 
transfer  thereto;  that  from  fund  (a)  should 
be  paid  the  entire  cost  of  acquiring,  con- 
structing, and  maintaining  the  water  sya- 
tem;  that  there  should  be  set  aside  from 
fond  (a)  into  fund  (b),  at  spedfled  times, 
soms  sufficient  to  pay  annual  intetest  on 
the  special  fund  bonds  and  also  the  prin- 
cipal of  such  bonds  as  they  matured;  that 
fund  (b)  should  be  used  solely  for  the  purpose 
of  paying  the  principal  and  Interest  of  the 
bonds  issned  against  the  water  system;  and 
that  such  bonds  should  be  a  first  and  direct 
Uen  on  the  entire  gross  revenues  of  the  water 
BTstem.  The  ordinance  further  provided  that 
the  dty  should  not  sell,  lease,  or  in  any  oth- 
er manner  dispose  of  the  water  system,  nntil 
all  bonds  issued  against  its  revenues  should 
be  paid.  The  complaint,  after  alleging  the 
above  facts,  shows  that  the  election  was  reg- 
olarly  held;  that  the  bonds  were  voted  by 
the  required  number  of  elector? ;  and  in  par- 
agraph 5  in  substance  further  alleges  that  on 
the  21st  day  of  April,  1913,  Ordinance  30a 
was  passed,  which  amended  section  8  of  the 
original  Ordinance  14a  of  March  25,  1912,  in 
the  following  particulars: 

(1)  That  the  original  ordinance  contained 
the  following  language: 

"And  from  the  said  Newaukum  River  Gravity 
System  of  Chehalls  Fund  shall  be  paid  the  en- 
tire cost  and  expense  of  acquiring,  construct- 
mg,  and  maintaining  said  Newaukum  River 
Gravity  Water  System  as  specified  and  set 
forth  in  this  ordinance  and  additions  thereto, 
inclnding  all  lands  and  the  condemnation  there- 
of, together  viith  the  tpecial  bond*  ittued  upon 
and  againtt  taid  fund,  and  the  interest  thereon." 

That  in  the  amended  ordinance  the  Italiciz- 
ed language  above  mentioned  is  omitted. 

(2)  That  the  other  amendments  and  addi- 
tions to  that  portion  of  section  8  are  as  fol- 
lows; the  amendatory  language  being  Itali- 
cized: 

"There  shall  be  set  aside  from  the  Newaukum 
River  Gravity  Water  System  of  Cbehalis  Fund 
into  the  Newaukum  River  Gravity  Water  Sys- 
tem of  Chehalls  Bond  Fund  on  the  20tb  day  of 
each  and  every  month  after  the  issuance  of  such 
bonds  of  and  from  the  grosg  revenues  of  said 
NeiBaukum  River  Oravity  Water  System  a  sum 
equal  to  one-sixth  of  the  interest  on  the  entire 
bond  issue,  which  sum  so  set  apart  shall  be  used 
for  the  purpose  of  paying  the  semiannual  inter- 
est as  provided  for  in  this  ordinance :  Provided, 
however,  that  after  the  year  in  which  the  first 
part  of  the  principal  is  paid,  as  provided  for  in 
this  ordinance,  then  only  so  much  interest  shall 


be  set  apart  on  the  20th  day  of  each  and  every 
month  as  shall  be  necessary  to  be  paid  on  the 
remaining  principal,  the  amount  of  interest  to 
be  so  set  apart  to  be  likewise  reduced  upon  each 
payment  of  principal  as  provided  for  in  this 
ordinance.  There  shall  also  be  set  apart  from 
the  said  'Newaukum  River  Gravity  Water  Sys- 
tem of  Chehalis  Fund'  into  the  'Newaukum 
River  Gravity  Water  System  of  Chehalls  Bond 
Fund'  on  the  20th  day  of  each  and  every  month 
after  the  issuance  of  such  bonds  for  a  period 
of  five  years,  in  addition  to  the  amonnts  last 
above  specified  to  be  set  apart  for  interest,  a 
sum  equal  to  one-sixtieth  part  of  the  bonds 
which  will  mature  at  the  end  of  the  first  .five- 
year  period;  such  sum  so  set  apart  into  a  said 
oond  fund  solely  from  the  gross  revenues  of  the 
municipal  water  system  herein  created  to  be 
used  for  the  purpose  of  taking  up  and  canceling 
such  maturing  bonds.  And  on  the  20tb  day  of 
each  and  every  month  thereafter  there  shall  be 
set  apart  from  the  said  'Newaukum  River  Grav- 
ity Water  System  of  Chehalis  Fund'  into  the 
'Newaukum  River  Gravity  Water  System  of 
Chehalis  Bond  Fund'  solely  from  the  gross  rev- 
enues of  the  municipal  water  system  herein 
created  a  sum  equal  to  one-twelfth  of  the  amount 
of  principal  and  interest  of  so  much  of  such 
bonds  as  shall  mature  in  each  and  every  year 
after  the  first  five-year  period,  as  provided  for 
in  this  ordinance,  until  all  of  such  bonds  and 
interest  shall  be  paid:  Provided,  however,  tfiat 
the  interest  and  principal  of  the  $115,000  fpe- 
ciaX  water  fund  oimds  shall  oe  paid  first,  as  the 
some  mature,  out  of  the  funds  provided  to  be 
set  aside  into  said  bond  fund  from  the  gross 
revenues  of  said  v>ater  plant." 

The  complaint  further  alleges:  That  there- 
after, on  the  20th  day  of  July,  1914,  the  dty 
passed  Ordinance  9Sa,   which  was  entitled: 

"An  ordinance  to  amend  section  1  of  Ordi- 
nance No.  39a,  amending  section  8  <^  Ordinance 
No.  14a,  entitled,  *  •  •  passed  and  approv- 
ed the  21st  day  of  April,  1913,  and  to  repeal 
Ordinance  No.  39a." 

That  section  1  of  Ordinance  No.  98a  In  sub- 
stance provides  as  follows: 

"That  section  1  of  Ordinance  No.  39a  enti- 
tled as  aforesaid,  amending  section  8  of  Ordi- 
nance No.  14a,  passed  and  approved  the  25th 
day  of  March,  1912,  as  amended  by  section  1 
of  said  Ordinance  No.  39a,  be  amended  to  read 
as  follows:  Section  8:  [Here  is  inserted  the 
language  of  section  8  which  appears  in  the 
original  Ordinance  No.  14a  with  a  few  verbal 
changes  not  affecting  the  sense  except  that  the 
following  changes  in  sense  occur:  Section  8  as 
set  out  in  Ordinance  98a  provides  that  the 
coupons  of  the  water  system  bonds  shall  be 
signed  by  the  lithographed  signatures  of  the 
mayor  and  clerk.  Section  8  in  the  original  Or- 
dinance No.  14a  provides  that  there  shall  be 
set  aside  from  the  Newaukum  River  Gravity 
Water  System  of  Chehalis  Bond  F^ind  on  the 
20tb  day  of  each  and  every  month  a  sum  equal 
to  one-sixth  of  the  interest  on  the  entire  bond 
issue.  The  language  of  section  8  as  it  is  re- 
enacted  in  Ordinance  No.  98a  provides  that  the 
moneys  so  to  -be  set  aside  from  the  Newaukum 
River  Gravity  Water  System  of  Chehalis  Fund 
into  the  bond  fund  shall  be  taken  'from  the 
gross  revenues  of  such  water  system.' " 

And  that  section  2  of  Ordinance  98a  reads 
as  follows: 

"That  Ordinance  No.  39a,  passed  and  ap- 
proved the  31st  day  of  April,  1913,  be  and  the 
same  is  hereby  repealed.' 

The  complaint  further  alleges  that  the  re- 
spondents are  about  to  issue  the  bonds  in 
compliance  with  said  ordinances;  that,  at 
the  time  when  the  dty  election  was  held,  the 
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total  taxable  property  of  the  city,  according 
to  the  last  prerlous  asseasment,  was  valued 
at  $1,507,595,  and  no  more ;  that  tbe  net  out- 
standing general  Indebtedness  was  then  |73,- 
293.49;  that  at  the  time  of  the  commence- 
ment of  this  action  the  total  taxable  prop- 
erty of  the  city,  according  to  the  last  assess- 
ment previous  thereto,  was  valued  at  $1,672,- 
000,  and  no  more;  and  that  the  net  outstand- 
ing general  indebtedness  was  then  $82,845.60. 
The  complaint  further  shows  that  on  or 
about  Jane  29,  1914,  the  respondent  city 
entered  Into  a  written  contract  with  H. 
C.  Coffman  and  T.  G.  Kush,  for  the  pur- 
chase of  certain  lands,  property,  and  fran- 
chises which  comprised  an  existing  water 
system  then  in  use  in  the  dty,  for  the  con- 
sideration of  $30,000,  $11,000  to  be  paid  in 
Newaukum  River  Gravity  Water  System 
bonds,  and  the  remainder  of  $19,000  to  be 
paid  at  the  rate  of  $1,000  every  six  months 
in  cash,  without  interest,  or  in  water  system 
bonds,  as  the  dty  might  elect,  such  payments 
to  be  made  from  the  revenues  of  the  water 
system ;  that  on  January  7,  1914,  the  defend- 
ant city  entered  into  a  contract  with  one 
W.  H.  Mitchell  for  the  construction  of  a  pipe 
line,  reservoir,  and  distributing  system,  it 
being  agreed  that  he  should  accept  as  pay 
therefor  the  $70,000  of  general  bonds  to  be 
Issued  under  Ordinance  14a,  and  such  pro- 
portion of  the  $115,000  of  special  bonds  to 
be  Issued  under  Ordinance  14a  as  might  be 
necessary  to  fully  pay  his  contract  price; 
that  he  completed  his  contract  at  the  agreed 
cost  of  $170,534.92;  and  that  the  city  is 
now  about  to  execute  and  deliver  to  him  the 
above-mentioned  general  bonds  to  the  amount 
of  $70,000,  and  special  water  fund  bonds 
above  mentioned  in  the  sum  of  $100,534.92. 

[1]  Appellant's  first  contention  is  that  the 
issuance  of  $70,000  of  the  general  bonds  will 
cause  the  dty  indebtedness  to  exceed  the 
constitutional  limit,  and  that,  in  determining 
whether  such  limit  is  exceeded,  the  financial 
condition  at  the  date  of  the  issuance  of  the 
bonds,  and  not  at  the  date  when  they  were 
authorissed  by  a  vote  of  the  people,  must  be 
considered.  It  must  be  remembered  that 
these  bonds  are  to  be  issued  to  purchase  a 
water  system  to  be  owned  and  controlled  by 
the  dty.  The  complaint  shows  the  Indebted- 
ness of  the  dty  to  have  been  greater  at  the 
time  of  the  filing  of  the  complaint,  when  the 
bonds  were  about  to  be  issued,  than  at  the 
date  upon  which  they  were  voted  by  the 
people.  Without  deciding  the  question  which 
shall  be  controlling,  we  will  consider  the  in- 
debtedness of  the  latter  date;  it  l>elng  the 
larger.  The  value  of  taxable  property  was 
then  $1,572,000,  and  the  complaint  shows 
that  the  net  total  of  the  general  bond  and 
warrant  indebtedness  was  then  $82,845.60, 
which  would  be  $4,245.60  In  excess  of  the 
6  per  cent  limit  allowed  by  the  Constitution 
of  this  state.  There  is  no  allegation  that  any 
of  this  existing  indebtedness  was  contracted 
in  purchasing  any  works  for  supplying  water. 


light,  or  sewers  to  be  owned  by  the  munici- 
pality. Although  section  6  of  article  8  of  the 
Constitution  prohibits  a  munldpal  corpora- 
tion from  incurring  a  debt  for  general  pur- 
poses in  excess  of  S  per  cent  of  the  taxable 
value  of  the- property  of  the  city,  it  provides 
that  the  dty,  with  the  assent  of  three-fifths 
of  the  voters  therein  voting,  may  become  in- 
debted to  a  larger  amount,  not  exceeding  S 
per  cent  additional,  for  supplying  such  dty 
or  town  with  water,  artificial  light,  and  sew- 
ers, when  the  works  for  supplying  such  water,, 
light,  and  sewers  shall  be  owned  and  controll- 
ed by  the  munldpallty.  The  issuance  of  the 
contemplated  $70,000  general  fund  bonds  to 
purchase  a  water  system  does  not  exceed  5- 
per  cent  of  the  assessed  value  of  the  prop- 
erty of  the  dty  at  the  time  the  bonds  were  to 
be  issued.  It  is  a  fact,  however,  that  the 
$70,000  added  to  the  existing  general  in- 
debtedness would  exceed  10  per  cent  of  such 
assessed  valuation.  But  we  cannot  condade 
that  this  fact  would  make  the  bonds  now  to 
be  issued  Illegal  or  void.  If  the  city,  in  viola- 
tion of  the  constitutional  inhibition,  has  here- 
tofore incurred  general  Indebtedness  in  excesa 
of  5  per  cent  of  its  -assessed  valuation,  suclh 
excess  Is  invalid  and  void.-  The  fact,  howev- 
er, that  such  excess  of  invalid  and  void  gener- 
al Indebtedness  has  been  incurred  will  not  de- 
prive the  dty  of  its  right  to  issue  bonds  to  the 
amount  of  6  per  cent  of  its  assessed  valua- 
tion for  the  purpose  of  purchasing  a  water 
system  to  be  owned  and  controlled  by  it 
In  other  words,  it  was  the  manifest  inten- 
tion of  the  framers  of  the  Constitution,  and 
the  people  in  its  adoption,  that  a  dty  should 
be  authorized  to  incur  an  Indebtedness  to  the- 
extent  of  5  per  cent,  upon  the  assessed  valua- 
tion of  its  property,  for  the  purpose  of  pur- 
chasing, owning,  and  controlling  such  a  sys- 
tem. 

[2]  The  existing  general  indebtedness  is  an. 
independent  and  separate  matter;  and.  If  it 
has  been  incurred  in  excess  of  the  constitu- 
tional limit  such  excess  indebtedness  could 
not  be  enforced,  neither  could  It  be  validated 
by  a  vote  of  the  people.  Pilling  ▼.  Everett- 
67  Wash.  109,  120  Pac.  873;  Patterson  v, 
Edmonds,  72  Wash.  88.  129  Pac.  895. 

[3]  Appellant's  next  contention  is  that  the 
respondents  are  not  authorized  to  issue  the 
bonds  either  general  or  special,  because  the 
proposition  submitted  to  the  people  did  not 
specify  the  rate  of  interest  which  they  should 
bear.  The  proposition  in  Ordinance  14a  was 
that  both  classes  of  bonds  should  bear  Inter- 
est "at  a  rate  not  exceeding  6  per  cent  per 
annum."  This  is  the  language  of  the  statute. 
Section  8007,  2  Rem.  &  Bal.  Code.  Appellant 
contends  that  it  is  insuffldent,  as  the  iat& 
should  be  definitely  fixed  by  the  ordinance. 
In  support  of  this  contention  appellant  dteft 
Hansard  v.  Green,  54  Wash.  165,  103  Pac. 
42,  24  L.  R.  A.  (N.  S.)  1273,  132  Am.  St  Rep. 
1107,  where  this  court  said: 

"There  is  another  reason  that  would  eompe> 
a  reversal  of  this  case  in  any  event    The  law 
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provides  that  the  system  or  plan  proposed  in  the 
acquisition  of  a  public  improvement  shall  be 
rabmitted  to  the  people  for  ratification  or  re- 
jection. The  ordinance  before  us  goes  no  far- 
ther than  to  recite  the  advisability  of  purclias- 
ing  the  existing  waterworks  system,  and  that 
'said  town  become  indebted  and  issue  its  bonds 
as  provided  by  law  in  the  snm  of  twenty-two 
thousand  ($22,000)  dollars,  for  the  purchase  of 
such  waterworks.'  The  plan  or  system  is  not 
set  out.  The  time  the  bonds  are  to  ran,  the 
rate  of  interest,  the  manner  of  payment,  are 
all  matters  proper  to  be  considered,  and,  with- 
ont  some  mention  thereof,  the  taicpayer  cannot 
vote  with  that  understanding  contemplated  by 
the  statute.  Payment  is  as  much  a  part  of  the 
'plan  or  system'  as  is  the  purchase,  and  a 
method  should  be  provided  in  the  ordinance. 
Otherwise  the  voter  has  expressed  his  opinion 
upon  a  part  only  of  the  object  sought  to  be 
attained.'* 

This  statement,  which  was  made  in  pass- 
ing npon  the  city  ordinance  then  under  con- 
sideration, baa  no  application  to  the  ordi- 
nance now  before  tis.  We  have  examined 
the  original  record  In  Hansard  v.  Green  and 
find  that  the  only  reference  made  to  the  pro- 
posed bonds  was  in  the  following  language: 

"Be  it  further  ordained  that  said  town  [Har- 
rington] become  Indebted  and  issue  its  bonds  as 
provided  by  law  in  the  sum  of  twenty-two  thou- 
sand ($22,000)  dollars,  which  is  the  cost  of  the 
system  as  near  as  the  same  may  be  estimated." 

It  thus  appears  that  the  Harrington  or- 
dinance utterly  failed  to  meet  the  require- 
ments of  the  statute,  in  that  it  made  no  ref- 
erence whatever  to  any  rate  of  interest,  the 
time  ttie  bonds  were  to  run,  or  the  manner 
of  payment  Municipal  bonds  are  ordinarily 
the  subject  of  competitive  sale  in  the  open 
market  It  is  common  knowledge  that 
such  competition  is  generally  made  by  the 
bidder  stating  the  rate  of  Interest,  not 
exceeding  that  permitted  by  law  or  ordi- 
nance, at  which  he  will  purchase,  and  It 
seems  to  us  that  a  statement  that  the  rate  of 
interest  shall  not  exceed  6  per  cent  gives 
such  an  opportunity  for  competitive  bidding 
as  will  enable  the  dty  to  sell  the  bonds  to 
the  best  advantage,  and  that  it  also  meets 
the  demands  of  the  statute. 

[4]  It  Is  further  contended  that  the  dty 
has  not  made  any  provision  for  creating  a 
special  fund  from  revenues  of  the  water  sys- 
tem with  which  to  pay  the  special  bonds  for 
$115,000,  as  required  by  section  8008,  Rem. 
&  Bal.  Code.  This  contention  seems  to  be 
based  upon  the  proposition  that  Ordinance 
14a,  which  was  passed  March  26,  1912,  was 
amended  on  April  21,  1913,  by  Ordinance 
39a,  as  above  stated;  that  thereafter,  on 
July  20,  1914,  the  dty  passed  Ordinance  98a, 
by  section  1  of  which  Ordinance  39a  was 
amended.  Appellant  calls  attention  to  the 
fact  that  section  2  of  98a  entirely  repeals 
Ordinance  39a,  and  argues  that  the  net  re- 
sult of  this  procedure  was  to  entirely  elim- 
inate section  8  of  original  Ordinance  14a,  so 
tliat  It  no  longer  exists  either.  In  Its  original 
form  or  as  amended,  and  that  as  section  8 
made  the  only  provision  for  creating  the 
special  fund,  the  repeal  destroys  such  provi- 
tfon,  to  that  It  no  longer  exists.    In  support 


of  this  contention,  appellant,  dtlng  People  v. 
Wllmerdlng,  136  N.  X.  363,  32  N.  E.  1099, 
People  y.  Supervisors,  67  N.  Y.  109,  28  Am. 
Rep.  94,  and  Goodno  ▼.  Oshkosh,  31  Wis. 
127,  insists  that  Ordinance  98a  did  not,  by 
repealing  Ordinance  39a,  reinstate  original 
section  8  of  Ordinance  14a.  The  cases  dted 
announce  the  doctrine  that,  where  a  statnte 
or  a  section  has  been  amended  by  a  subse- 
quent act,  such  subsequent  act  supersedes 
and  Impliedly  repeals  the  original  section 
or  act  thus  amended,  and  that,  if  the  amend- 
atory act  be  thereafter  repealed,  such  repeal 
does  not  revive  the  original  act  It  Is  ap- 
parent that  the  cases  dted  have  no  applica- 
tion, as  the  last  amendatory  ordinance  now 
under  consideration  expressly  re-enacted  sec- 
tion 8  in  an  amended  form.  Section  8,  as 
thus  amended,  is  in  full  force  and  makes  pro- 
vision for  the  creation  of  the  fund. 

[t]  Appellant  further  contends  that  the 
proposition  submitted  by  Ordinance  14a  was 
unauthorized  and  illegal,  for  the  reason  that 
it  authorized  the  Issuance  of  bonds,  a  part 
of  the  proceeds  of  which  should  be  used  for 
the  purpose  of  maintaining  the  water  system. 
We  find  no  merit  in  this  contention.  The 
fund  (a)  created  by  the  ordinance  was  to  be 
used  to  purchase  and  maintain  a  water  sys- 
tem, but  it  will  be  observed  that  the  gross 
receipts  from  the  system  were  to  be  paid 
into  that  fund,  and  as  suggested  by  this 
court  in  Washington-Oregon  Corporation  v. 
Chehalls,  supra,  it  would  not  be  assumed 
that  the  municipal  authorities  will  at  some 
time  In  the  future  do  an  illegal  act  by  main- 
taining the  system  out  of  the  proceeds  of 
the  bonds  authorized  to  be  sold  under  the 
system.    We  also  said: 

"Nor  is  there,  so  far  as  we  can  observe,  any 
difficulty  in  determining  the  amount  of  money 
in  the  first  fund  derived  from  the  revenues  of 
the  plant  that  should  be  segregated  from  this 
fund  and  transferred  to  the  second  fund.  The 
first  fund  is  merely  a  collection  fund.  It  will 
not  be  a  difficult  matter  to  segregate  the  money 
that  should  be  transferred  into  the  second  fund ; 
and,  when  so  segregated  and  transferred,  a 
fund  is  created  out  of  which  the  special  bonds 
are  payable  as  provided  by  law.  We  therefore 
cannot  concur  in  the  conclusion  of  the  court 
below  that  the  portion  of  the  ordinance  creating 
this  second  fund  is  invalid." 

Section  8008,  Rem.  &  Bal.  (3ode,  provides 
that  the  maintenance  of  the  system  shall  be 
paid  out  of  the  revenues  of  the  plant.  In  the 
erent  that  the  rates  established  are  not  suf- 
fldent  to  maintain  the  plant  and  pay  the 
interest  and  principal  of  the  bonds,  as  the 
same  mature,  the  city  is  bound  to  raise  the 
rates  until  the  revenues  will  be  sufficient 
to  maintain  the  system  and  also  take  care 
of  the  maturing  prlndpal  and  Interest  of  the 
bonds.  We  will  not  presume  that  the  dty 
will  not  perform  this  duty  by  fixing  such 
rates  as  will  enable  It  to  maintain  the  iriant 
from  the  revenues  of  the  system  ItseU,  and 
also  pay  the  prlndpal  and  Interest  of  the 
bonds,  as  provided  by  the  ordinance. 

[6]  Appellant   further   contends   that  the 
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money  whlcb  the  city  has  contracted  to  pay 
to  Coffman  and  Rush  for  the  purchase  of 
the  old  water  system  is  an  Indebtedness  of 
the  city,  and  that,  when  the  same  is  con- 
sidered in  connection  with  the  existing  in- 
debtedness, it  will  exceed  the  const^nitional 
limit  The  contract  between  GoSman  and 
Rush  and  the  city,  which  is  set  forth  in  the 
complaint,  provides  that  the  $19,000  shall 
not  be  a  general  obligation  or  debt  of  the 
city,  but  that  it  shall  be  made  a  diarge  upon 
the  revenues  of  the  water  system,  and  shall 
be  paid  in  installments  of  $1,000  every  six 
months,  without  Interest  In  view  of  this 
provision,  the  obliga^on  thus  incurred  is  not 
a  general  indebtedness  of  the  city.  Winston 
T.  Spokane,  12  Wash.  524,  41  Pac.  888; 
Faulkner  v.  SeatUe,  19  Wash.  320,  53  Pac. 
365;  Dean  v.  Walla  Walla,  48  Wash.  75,  92 
Pac.  896. 

[7].  Some  argument  is  made  to  the  effect 
that  the  date  of  the  maturity  of  the  $70,000 
of  general  bonds  is  indefinite.  We  find  no 
merit  in  this  contention.  Without  stating  in 
detail  the  provisions  of  the  ordinance,  we 
state  our  conclusion  that  the  bonds  are  pay- 
able in  20  years,  with  an  option  to  make 
payment  at  any  time  after  the  expiration  of 
10  years.    This  is  sufficient 

Other  contentions  of  less  Importance  have 
been  made  in  the  brief,  of  whldi  the  length 
of  this  opinion  forbids  a  review.  We  will 
say,  however,  that  after  careful  considera- 
tion we  find  them  to  be  vrithout  merit.  The 
complaint  does  not  state  a  cause  of  action. 

The  demurrer  was  properly  sustained,  and 
the  Judgment  is  affirmed. 

MORRIS,  C.  J.,  and  FULLERTON,  EL- 
LIS, and  MAIN,  J  J.,  concur. 

(84  Wash.  618) 

SPOKANE  MERCHANTS'  ASS'N  v.  CLERE 

CLOTHING  CO.    (Na  12188.) 
(Supreme  Court  of  Washington.    April  5,  1915.) 

1.  Corporations  ®=»1  —  Rights  of  Third 
Parties— Right  to  Ionobb  Oorfosats  Elx- 

ISTENCB. 

(Courts   look   through   forms   to   substance, 
and  freely  ignore  mere  colorable  corporate  ex- 
istence to  protect  the  rights  of  third  parties. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
C!ent  Dig.  H  1.  3-6;   Dec.  Dig.  <S=»1.1 

2.  Corporations  0=9673— FOBuaiv  Corpora- 
tions —  Actions  —  Process  —  Doing  Busi- 
ness—Sufficienot  OF  Evidence. 

Evidence  held  sufficient  to  show  that  de- 
feDdant  foreign  corporation  was  doing  business 
within  the  state  to  render  service  of  summons 
upon  its  president  proper. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S§  2534,  2535,  2557.  2558,  2650; 
Dec.  Dig.  <S=>6T3.] 

3.  Corporations  «=»668— Foreign  Corpora- 
tions—Process— Service  ON  President. 

In  an  action  afrainst  a  foreign  corporation 
doing  business  within  the  state,  service  of  pro- 
cess upon  the  president  of  such  corporation,  if 
in  the  state  on  its  business,  is  proper  under 
Rem.  &  Bal.  Code,  {  226,  subd.  9,  providing 


that  service  of  summons  may  be  made  by  deliv- 
ery to  any  agent  of  a  foreign  corporation  doing 
business  in  the  state. 

[EM.  Note.— For  other  cases,  see  Corporations, 
C!ent  Dig.  H  2603-2627;  Dec.  Dig.  «=3668.] 

4.  Corporations  ®=»399— Scope  of  Appar- 
ent Authoritt— Store  Manager— Replen- 
ishing Stock. 

In  an  action  against  defendant  corporation 
for  goods  purchased  by  the  manager  of  its  retail 
store  to  replenish  stock,  defendant  was  liable 
to  the  sellers  assignee,  toe  act  being  within  the 
■cope  of  the  manager's  apparent  authority, 
which  secret  limitations  could  not  affect  as  to 
third  parties. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  1588,  1602-1610;  Dec.  Dig.  «= 
399.] 

Department  2.  Appeal  from  Superior 
C!ourt  Spokane  County;  E.  H.  Sullivan, 
Judge. 

Action  by  the  Spokane  Merchants'  Associa- 
tion against  the  Clere  Clothing  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Belden  &  Losey  and  Henry  R.  Newton,  all 
of  Spokane,  for  appellant  J.  D.  Campbell 
and  J.  B.  Campbell,  both  of  Spokane,  for 
respondent 

ELLIS,  J.  This  is  an  actloo  by  the  assignee 
to  recover  the  balance  due  on  an  account 
for  goods  alleged  to  have  been  sold  by  the 
Spokane  Dry  Goods  Company  to  the  defend- 
ant The  defendant  is  a  New  York  corpora- 
tion engaged  in  wholesale  clothing  business, 
with  its  principal  and,  as  it  claims,  only 
place  of  business  at  Syracuse,  N.  Y.  T.  H. 
Clere  was  its  president  and  Thomas  K. 
Smith  its  secretary.  In  Its  answer  it  denied 
that  it  purcltased  the  goods,  or  that  it  made 
payments  on  the  account  The  defendant 
appearing  especially,  moved  to  quash  the 
service  of  summons  on  the  grounds  that  the 
defendant  Is  a  foreign  corporation,  that  it 
has  never  had  an  officer  or  agent  residing  in 
the  state  upon  whom  process  might  be  serv- 
ed, and  that  on  July  7,  1913,  when  this  suit 
was  brought  It  was  not  doing  business  in 
this  state.  T.  H.  Clere,  on  whom  the  sum- 
mons was  served,  was  at  that  time  only  tem- 
porarily within  the  state  with  no  intention  of 
making  this  state  bis  permanent  residence. 
The  motion  was  denied. 
The  salient  facts  are  as  follows: 
In  April,  1912,  the  Prager-Schlessinger 
Company,  a  Washington  corporation  doing  a 
retail  clothing  business  in  the  city  of  Spo- 
kane, was  subjected  to  involuntary  bankrupt- 
cy proceedings  in  the  United  States  District 
Court  for  the  Eastern  District  of  Washing- 
ton. The  defendant  herein,  a  creditor  of  the 
Prager-Schlessinger  Company,  effected  a  com- 
position with  the  other  creditors,  advancing 
for  that  purpose  approximately  $26,000, 
which  it  borrowed  on  its  note  from  the  Na- 
tional Bank  of  Commerce  at  Spokane.  The 
trustee  in  bankruptcy,  by  order  of  court, 
made  to  the  defendant  herein  a  bill  of  sale 
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of  the  merchandise,  furniture,  and  fixtures 
belonging  to  the  Prager-Schlessinger  Com- 
pany. The  secretary  of  the  defendant  com- 
pany visited  Spokane  at  that  time  and  nego- 
tiated the  loan  and  arranged  the  matter  on 
behalf  of  the  defendant. 

The  defendant  received  the  goods,  and  in 
May,  1912,  put  them  on  sale  at  retail  through 
its  sales  agents,  H.  L.  Gilmore  ft  Co.  That 
company  was  authorized  by  the  defendant  to 
sell  the  goods  and  pay  the  proceeds  into  the 
National  Bank  of  Commerce,  to  be  applied 
on  the  loan  made  to  the  defendant  There 
was  no  evidence  that  the  Gilmore  Company 
had  any  other  business.  The  evidence  makes 
it  dear  that  this  retail  sale  was  operated 
by  the  defendant  through  its  agents.  The 
defendant  at  all  times  financed  and  retained 
absolute  control  of  the  business.  The  agents 
sold  part  of  these  goods,  paying  the  proceeds 
to  the  bank  until  the  latter  part  of  July, 
1912.  Daring  this  time  the  defendant  ship- 
ped about  $21,000  worth  of  goods  to  these 
agents,  who  also  from  time  to  time  replenish- 
ed stock  by  small  outside  purchases.  About 
August  1,  1912,  by  order  of  the  defendant, 
the  remaining  goods  were  delivered  to  the 
Prager-Schlessinger  Company.  This  delivery 
was  likewise  with  the  understanding  that 
the  Prager-Schlessinger  Company  was  to 
act  simply  aa  selling  agent,  and  was  to  turn 
over  the  proceeds  realized  from  sales  to  the 
National  Bank  of  Commerce,  to  be  credited 
OB  the  defendant's  indebtedness  with  the 
bank.  The  stock  was  at  all  times  insured 
in  the  name  of  the  defendant,  and  the  pre- 
miums were  paid  by  the  defendant  A  retail 
business  was  conducted  through  this  new 
agent  with  this  stock  of  goods  until  January 
25,  1913,  when  defendant  claims  to  have  sold 
the  goods  to  the  Prager-Schlessinger  Com- 
pany, merely  taking  that  company's  note  for 
something  over  $30,-0001  the  alleged  sale  price. 
It  is  not  claimed  that  any  written  contract 
or  bill  of  sale  was  made.  After  August  1, 
1912,  and  until  June,  1913,  the  defendant  at 
different  times  delivered  shipments  of  goods 
to  the  Prager-Schlessinger  Company  to  the 
value  of  over  $6,000.  These  were  placed  in 
stock,  sold  as  other  goods,  and  the  proceeds 
applied  in  the  same  way.  About  July,  1912, 
the  Prager-Schlessinger  Oimpany  was  reor- 
ganized. Louis  Schlesslnger  was  made  presi- 
dent and  manager,  and  Henry  R.  Newton, 
one  of  defendant's  local  attorneys,  was 
made  secretary.  T.  H.  Clere,  president  of 
the  defendant  company,  held  49S  shares  of 
capital  stock  of  the  Frager-Schlesslnger  Com- 
pany, and  Louis  Schlesslnger  and  Henry  R. 
Newton  each  held  one  share.  This  was  a 
trust  arrangement  for  the  purpose  of  con- 
trolling the  management  of  the  company 
while  the  defendant's  goods  were  in  its  pos- 
session. At  the  time  of  the  alleged  sale  no 
apparent  change  was  made  In  the  manner 
of  conducting  the  business.  The  defendant's 
president  and  Its  attorney  stiU  retained  all 


but  one  share  of  the  capital  stock.  Smith 
and  Clere  testified  that  the  Clere  Clothing 
Company  never  authorized  Louis  Schlesslng- 
er to  purchase  goods  from  the  plaintiff's  as- 
signor. The  evidence,  however,  shows  that 
Smith  and  Newton  both  knew  that  he  did 
purchase  goods  from  others  than  defendant 
and,  though  Smith  objected,  no  active  steps 
were  taken  to  stop  the  practice.  Defendant's 
witnesses  also  testified  that  Schlesslnger  was 
never  authorized  to  issue  checks  in  defend- 
ant's name  against  defendant's  account  with 
the  bank.  Nevertheless,  during  the  period 
between  August  1,  1912,  and  January  25, 
1913,  Louis  Schlesslnger  issued  many  diecks 
on  the  National  Bank  of  Commerce  against 
the  account,  some  in  the  name  of  the  Clere 
Clothing  Company.  So  far  as  the  record 
shows,  his  authority  to  do  so  was  not  ques- 
tioned. It  is  claimed  that  defendant  did  not 
know  of  this.  Between  August  31,  1912,  and 
June  3,  1913,  Schlesslnger  purchased  from 
time  to  time  goods  from  the  Spokane  Dry 
Goods  Company  to  the  value  of  $2,003.83,  ap- 
parently to  replenish  stock,  and  had  them 
charged  to  the  defendant  The  sum  of  $1,- 
498.36  was  paid  on  this  account  by  checks, 
one  In  the  name  of  defendant;  the  others  in 
the  name  of  Prager-Schlessinger  Company, 
all  signed  by  Louis  Schlesslnger,  and  all 
charged  against  the  defendant's  bank  ac- 
count Schlesslnger  at  first  endeavored  to 
have  these  goods  charged  to  the  Prager- 
Schlessinger  Company,  but  in  view  of  the  for- 
mer bankruptcy  of  that  company,  the  Spo- 
kane Dry  Goods  Company  refused  to  sell  to 
it  On  Schlessinger's  assurance  that  he  rep- 
resented the  Clere  Clothing  Company,  and 
that  the  two  companies  were  one  and  the 
same,  the  Dry  Goods  Company  finally  sold 
the  goods  on  the  credit  of  the  Clere  Cloth- 
ing Company,  after  inquiring  at  the  National 
Bank  of  Commerce  and  learning  that  Schles- 
slnger was  running  a  checking  account  in  the 
^me  of  the  Clere  Clothing  Company.  All 
Oils,  it  is  claimed  by  defendant's  witnesses, 
was  without  the  knowledge  of  defendant  or 
its  officers.  On  August  8,  1913,  the  Prager- 
Schlessinger  Company  went  into  voluntary 
bankruptcy. 

The  trial  was  had  to  the  court  defendant 
preserving  its  special  appearance.  The  court 
found  that  the  Spokane  Dry  Goods  Company, 
between  August  3,  1912,  and  June  3,  1913, 
sold  and  delivered  to  defendant  goods,  wares, 
and  merchandise  of  the  agreed  value  of  $2,-. 
003.83,  and  that  defendant  had  paid  thereon 
$1,498.36,  leaving  a  balance  of  $605.47,  with 
interest  from  August  3,  1912,  In  favor  of  the 
plaintiff  as  assignee  of  the  Dry  Goods  Com- 
pany. Judgment  was  entered  accordingly. 
Defendant's  motion  for  a  new  trial  was 
overmled.  From  the  order  denying  its  mo- 
tion to  quash  the  summons,  the  final  Judg- 
ment, and  the  order  overruling  its  motion  for 
a  new  trial,  the  defendant  appeals. 

The  appellant's  contentions  may  he  epito- 
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mlzed  as  follows:  (1)  Tbat  tbe  court  erred  tn 
refusing  to  quash  the  service  of  summons; 
(2)  that  the  court  erred  in  holding  that  the 
plaintiff's  assignor  was  justified  In  charg- 
ing the  goods  to  the  appellant  These  ques- 
tions are  soluble  on  the  same  facts.  They 
are  so  closely  related  that  the  solution  of  the 
one  wUl  determine  the  other. 

[1-S]  1.  It  it  conceded  that.  If  the  appel- 
lant was  doing  buEdness,  in  the  state  of  Wash- 
ington, then  the  service  by  delivery  of  sum- 
mons to  its  president,  though  at  a  time  when 
he  was  only  temporarily  within  the  state, 
was  valid  service  on  tbe  appellant.  The  ap- 
pellant dalms  that  It  never  did  business  in 
this  state  other  than  the  isolated  transaction 
of  effecting  the  composition  with  the  other 
creditors  in  the  first  bankruptcy  proceedings. 
This  claim  is  untenable.  Tbat  transaction 
was  a  purchase  by  the  appellant  of  the  bank- 
rupt stock.  This  is  conceded.  But  it  is  urg- 
ed that  the  deliveries  of  the  goods  to  Gil- 
more  &  Co.,  and  subsequently  to  the  Prager- 
Schlesslnger  Company,  were  consignments. 
In  the  broad  loose  sense  of  the  term  they 
were,  but  not  tn  the  sense  that  even  a  qual- 
ified title  passed  to  the  consignee.  Tbe  evi- 
dence makes  it  too  plain  for  argument  that 
the  delivery  ,to  Gllmore  &  Co.  and  the  origi- 
nal delivery  to  the  Prager-Schlessinger  Com- 
pany were  not  consignments  in  the  ordinary 
commercial  sense  of  a  transmission  to  an 
Independent  merchant  or  factor  for  sale  on 
commission.  They  were  mere  deliveries  to 
tbe  appellant's  agents  to  sell  at  retail  and 
deposit  the  proceeds  to  the  appellant's  cred- 
it. Tbe  appellant  financed  tbe  business  in 
both  instances  and  retained  absolute  con- 
trol of  tlie  goods.  The  possession  of  the 
goods  was  at  all  times  that  of  the  appellant 
by  its  sales  agent. 

Tbe  fact  that  the  Prager-ScUessinger  Com- 
pany was  a  corporation  does  not  alteir  the 
case.  The  reorganization  of  that  company  at 
tbe  time  of  tbe  original  delivery  to  it  of  the 
goods  was  for  tbe  confessed  purpose  of  giv- 
ing the  appellant  an  absolute  control  and 
oversight  of  Its  agent  This  .emphasizes  the 
correctness  of  our  conclusion.  Clere  at  all 
times  acted  for  and  in  behalf  of  the  appel- 
lant. When  he  and  the  appellant's  attorney 
took  over,  solely  in  consideration  of  the 
agency,  practically  the  entire  capital  stock 
of  tbe  Prager-Schlesslnger  Company,  that 
company  by  every  Just  and  reasonable  in- 
tendment became  a  subsidiary  corporation 
of  the  appellant  This  status  being  once  es- 
tablisbed,  as  it  clearly  was  if  evidence  short 
of  an  admission  can  establish  anything,  it 
was  incumbent  upon  tbe  api>ellant  to  show 
that  the  Prager-Schlessinger  Company  was 
rehabilitated  as  an  independent  entity  with 
complete  control  of  its  own  functions  and 
destiny  at  tbe  time  of  the  alleged  sale  of 
the  goods  to  it  on  January  25,  1913.  This 
the  evidence  wholly  fails  to  establish.  All 
of  tbe  capital  stock  of  the  corporation  save 
one  share  was  still  in  effect  owned  and  in, 


reality  controlled  by  the  appellant  through 
its  president  and  attorney  who  still  consti- 
tuted two  of  tbe  three  trustees.  The  attor- 
ney was  still  retained  as  secretary.  Tbe  ap- 
pellant's bank  account  was  still  used  ad 
libitum  by  the  Prager-Schlesslnger  Compa- 
ny. True,  tbe  appellant's  officers  claim  this 
was  unauthorized  and  unknown  to  them,  but 
it  taxes  credulity  to  assume  that  it  knew 
nothing  of  the  state  of  Its  own  bank  account 
for  months,  especially  since  it  bad  at  the 
situs  of  the  whole  transaction  its  own  attor- 
ney who  was  also  trustee  and  secretary  of 
the  Prager-Schlessinger  Company,  confessed- 
ly so  constituted  for  the  api>ellant's  protec- 
tion. The  very  fact  that  no  formal  bill  of 
sale  was  made  and  no  chattel  mortgage  tak- 
en to  secure  tbe  payment  of  the  alleged  pur- 
chase price  of  the  ^oods  further  lends  strong 
color  to  the  view  that  the  Prager-Schlessinger 
Company  was  still  what  it  had  been  from  the 
date  of  its  reorganization,  a  subsidiary  com- 
pany of  the  appellant  Many  other  circum- 
stances in  evidence  point  to  the  same  con- 
clusion. We  are  by  no  means  satisfied  that 
the  trial  Judge  erred  in  holding,  as  he  evi- 
dently did  hold,  tbat  the  Prager-Schlessinger 
Company  was  a  mere  agent  or  instrumental- 
ity through  which  the  appellant  was  trans- 
acting its  own  business  in  the  dty  of  Spo- 
kane up  to  the  commencement  of  this  action. 
It  may  not  be  improper  to  remark  that  in  the 
second  bankruptcy  proceedings  the  federal 
court,  Judge  Rndkin  presiding,  so  held  and 
refused  to  allow  the  note  for  the  alleged  par- 
chase  price  of  these  goods  as  a  claim  against 
the  bankrupt  estate  in  favor  of  the  Glere 
Clothing  Company.  For  decisions  sustaining 
this  conclusion  on  closely  analogous  facts, 
see  In  re  Muncie  Pulp  Co.,  139  Fed.  546,  71 
C.  C.  A.  630;  GUdden  &  Joy  Varnish  Ca  v. 
Interstate  Nat  Bank,  16  a  C  A.  634.  69  Fed. 
912. 

Courts  no  longer  hesitate  to  look  throogh 
forms  to  substance,  and  ignore  a  mere  color- 
able corporate  entity,  to  the  end  that  rights 
of  third  parties  shall  be  protected.  In  re 
Rleger,  Eapner  &  Altmark  (D.  0.)  157  Fed. 
609;  Montgomery  Web  Co.  ▼.  Dienelt,  133 
Pa.  St  586,  19  Atl.  428,  19  Am.  St  Bep.  663 ; 
First  National  Bank  of  Chicago  v.  Trebein 
Co.,  69  Ohio  St  316,  52  N.  B.  834;  Donovan 
V.  Pnrtell,  216  lU.  629,  75  N.  B.  334,  1  L.  E. 
A.  (N.  S.)  176. 

Tbe  appellant  was  a  foreign  corporation 
doing  business  in  this  state.  In  such  a  case 
service  of  summons  may  be  made  by  delivery 
to  "any  agent,  cashier  or  secretairy  thereof." 
Rem.  &  Bal.  Code,  f  226,  subdiv.  9. 

The  appellant's  president  was  in  this  state 
upon  its  business  when  tbe  service  was  made. 
He  was  its  agent  The  service  was  proper- 
ly sustained.  Commercial  Mutual  Accident 
Co.  V.  Davis,  213  U.  S.  245,  29  Sup.  Ct  445, 
53  L.  Ed.  782;  Premo  Specialty  Mfg.  Co.  r. 
Jersey-Creme  Co.,  200  Fed.  352,  118  C.  C.  A. 
468,  43  L.  R.  A.  (N.  S.)  1016 ;  Cone  ▼.  Tusca- 
loosa Mfg.  Co.  (C.  C.)  76  Fed.  SOL 
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The  case  of  Garatens  ft  Barles  t.  Lieidl^  ft 
Haven  Lumber  Co.,  18  Wash.  450,  51  Paa 
1051,  39  L.  R.  A.  548,  63  Am.  St  Rep.  906,  Is 
dlstiiigulshed  on  Its  facts.  In  that  case  the 
trial  oonrt  found  that  the  foreign  corporation 
bad  never  done  any  business  in  this  state, 
and  no  exception  'was  taken  to  the  finding. 

[4]  2.  Under  the  circumstances  of  this 
ease  the  Spokane  Dry  Goods  Company  was 
jQstlfled,  on  Schlessinger's  direction,  in  cliarg- 
ing  the  goods  to  the  account  of  the  appel- 
lant True  it  dealt  with  a  person  who  as- 
samed  to  act  as  agent  and  was  put  upon  in- 
qniry  as  to  the  agent's  authority.  There  can 
be  no  question  of  the  agency  at  the  time  the 
account  was  opened.  As  we  have  seen,  the 
evldenoe  was  sufficient  to  Justify  the  view 
that  the  Prager-Schlessinger  Company  was 
bat  an  alter  ego  of  the  appellant,  and  so  con- 
tbraed  to  the  commencement  of  this  suit 
Sdilessinger  was  manager  of  this  alter  ego. 
The  Dry  Goods  Company  was  put  upon  in- 
quiry, but  it  was  required  to  Inquire  no  fur- 
ther than  to  learn  the  truth.  The  purchase 
of  the  goods  to  replenish  a  retail  stock  can 
hardly  be  said  to  be  beyond  the  apparent 
scope  of  the  manager's  authority.  It  is  the 
general  rule  that  a  third  person  Is  warrant- 
ed In  dealing  with  an  agent  touching  the 
subject-matter  of  the  agency  in  all  things 
within  the  apparent  scope  of  his  authority. 
CDaniel  v.  Stieeby,  77  Wash.  414,  137  Pac. 
1025;  Driver  v.  Galland,  59  Wash.  201,  109 
Pac.  593. 

We  find  no  warrant,  either  in  evidence  or 
lav,  for  disturbing  the  judgment  It  Is  af- 
finned. 

MOUNT,  CROW,  FULLBRTON,  and 
MAIN,  33.,  concur. 


(84  Wash.  686) 

SCHROEDER  et  aL   v.  HOTEL  COMMER- 
CIAL CO.     (No.  12198.) 

(Supreme  Court  of  Washington.    April  6,  1916.) 

1.  Tbiaz.  4=»27— Demonstbativk  Evidbkob— 

AOiaSStBIUTT— DiSCBETION   OF   COUBI. 

In  an  action  for  unpaid  Installments  on  the 
price  of  sn  electric  piano,  wherein  defendant 
filed  a  cross-complaint  for  rescission  of  the  gale 
for  fraud,  the  action  of  the  court  in  permitting 
the  use  oi  the  piano  during  the  trial  in  illustrat- 
ing testimony  of  witnesses  was  within  the 
court's  discretion,  where  the  purchaser  testified 
that  the  piano  was  used  for  an  hour  each  day 
at  lunch  and  dinner  for  two  or  three  weeks,  and 
that  it  was  used  very  little  after  that  and  with- 
in a  month  or  two  its  use  was  discontinued. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Wg.  I  76;    Dec  Dig.  «=27.] 

2.  Tbiai.  4=327— Deuonstbativx  Evidbnob— 

AdMISSIBILITT— DiSCBETION   OF  CoUBT. 

The  use  of  a  new  piano  action  as  illustra- 
tive of  the  testimony  of  an  expert  as  to  the  dif- 
ference between  an  old  and  a  new  action  was 
within  the  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  76;    Dec.  Dig.  <g=»27.] 


8.  Evidence  «=>434  —  Pabol  Evidence  — 

Fbatjd. 

A  buyer  seeking  to  rescind  a  written  con- 
tract of  sale  on  the  ground  of  the  seller's  fraud- 
ulent representations  may  orally  prove  the 
fraudulent  representations,  notwithstanding  the 
parol  evidence  rule. 

[Ed.  Note.— For  other  cases,  see  Eividence, 
Cent  Dig.  SS  2005-2020;   Dec  Dig.  «=»434.] 

4.  Salbs  ®=>818— Rembdt  of  Sxllek— Action 
FOB  Pbioh— Effect. 

A  seller  suing  for  the  unpaid  price  there- 
by waives  his  right  of  possession  to  the  chattels 
sold  for  breach  of  contract  by  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  Si  897.  898;  Dec  Dig.  <S=9318.] 

5.  Appeai.  and  Ebbob  «=9895  —  QtrssnoNS 
Review  ABUB—lNSTBUonoNs. 

Where  the  trial  court  treated  the  verdict 
as  advisory  and  made  complete  findings  and 
based  its  decree  thereon,  the  court  on  appeal 
trying  the  case  de  novo  will  not  review  the  in- 
structions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3645-8648;  Dec.  Dig.  «=> 
895.] 

6.  Appeal  and  Ebbob  #3>1010— Findino»— 
Conclusiveness. 

A  finding  sustained  by  the  decided  prepon- 
derance of  the  evidence  is  conclusive  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3979-3982,  4024;  Dec  Dig, 
«=»1010.] 

7.  Sales  ®=»127— Contbacts— Resoissior  bt 
BoTEB— Acts  Conbtitutino. 

Where  a  seller  of  an  electric  piano  prom- 
ised to  put  the  instrument  in  good  condition, 
and  subsequent  negotiations  looking  to  an  ex- 
change for  another  instrument  were  the  sole 
reason  for  the  buyer's  retention  of  the  piano, 
and  there  was  never  more  than  a  conditional  ac- 
ceptance of  the  piano,  and  the  buyer  insisted 
from  the  beginning  that  the  piano  did  not  com- 
ply with  the  representations  indudng  the  «»- 
tract  and  refused  to  pay  installments  on  that 
ground,  there  was  a  sufficient  notice  of  rescis- 
sion. 

[Ed.  Note.— For  oth^  cases,  see  Sales,  Cent 
Dig.  if  318,  319,  321;   Dec.  Dig.  «=3l27.] 

8.  Sales  4s9l24r— Rescission— Offeb  to  Re- 

TUBN. 

A  buyer  giving  notice  of  a  rescission  need 
not  offer  to  return  the  goods,  where  an  offer 
would  have  been  refused. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SS  308-312;    Dec  Dig.  <8=5>124.J 

9.  Sales  «=s>121— Rescission— Waives. 

Delay  by  a  buyer  in  formally  rescinding  the 
contract  of  sale,  induced  by  promises  of  the  sell- 
er to  make  the  machinery  work  properly,  is  not 
a  waiver  of  the  right  to  rescind. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  296-301;   Dec.  Dig.  «=»121.] 

10.  JuDoiiENT  9=>243— Pebsons  Not  Pasties 
—Real  Pabtt  in  Interest. 

Where  the  real  party  in  interest  was  repre- 
sented during  the  trial  by  paid  agents,  who  par- 
ticipated in  the  trial,  though  not  made  a  party, 
and  if  made  a  party  during  the  trial  it  could  not 
have  advanced  its  interests  any  further  than 
was  done,  a  judgment  was  properly  entered 
against  it. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f  428;   Dec  Dig.  <8s9243.] 

Department  2.  Appeal  from  Superior 
Court,  Yakima  (Tounty;  Thos.  B.  Grady, 
Judge. 

Action  by  H.  B.  Scfaroeder  against  the 
Hotel  Commercial  Company.    From  a  Judg- 
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ment  for  defendant,  plalnttff  and  the  Ellen 
Music  House,  made  a  party  plalntlfif  to  par- 
ticipate In  tbe  appeal,  appeaL    Affirmed. 

Marx  &  Ccmger,  of  Tacoma,  for  appellanta 
Wende  &  Taylor,  of  North  Yakima,  for  re- 
spondent. 

ELLIS,  J.  The  plaintiff,  Schroeder,  as  as- 
signee for  collection,  brought  this  action  to 
recover  from  the  defendant  unpaid  install- 
ments on  the  purchase  price  of  an  electric 
piano  known  as  a  "Welte  Mlgnon,"  sold  on 
conditional  sale  by  ffllers  Music  House  to 
the  defendant. 

The  facts  are  these:  In  August,  1911, 
Schroeder  was  the  manager  of  the  North 
Yakima  branch  of  the  Eilers  Music  House,  a 
corporation.  About  that  time  Hitcliings  and 
Harrah,  officers  and  chief  owners  of  the  de- 
fendant company,  desiring  to  purchase  some 
kind  of  automatic  music  instrument  for  use 
In  their  hotel,  opened  negotiations  therefor 
with  Schroeder.  He  had  nothing  in  stock 
meeting  their  desire,  and  it  was  agreed  that 
the  three  would  look  through  the  stock  of 
Eilers  Music  House  In  Seattle,  which  they  ac- 
cordingly did  on  August  28,  1911.  One  Hop- 
per, manager  of  the  Seattle  house,  showed 
them,  among  other  automatic  instruments, 
(he  one  here  In  question.  He  represented 
that  the  Welte  Mlgnon  was  an  automatic 
piano  the  mechanism  of  wlilch  was  made  in 
Freiburg,  Germany;  that  it  differed  from 
Others  in  that  it  reproduced  not  only  the 
notes  but  the  expression,  style,  and  manner- 
ism of  the  artist  who  played  the  selection  to 
produce  the  record ;  that  it  reproduced  the 
l)la,ving  of  a  given  selection  on  the  same 
principle  that  a  phonograph  reproduces  the 
singer's  voice.  Neither  Hitcliings  nor  Harrah 
had  any  knowledge  of  musical  instruments 
and,  as  the  evidence  shows,  both  were  es- 
pecially ignorant  of  instruments  of  this  char- 
acter, Tb^  operation  of  the  instrument  was 
demonstrated  to  them  for  something  over  an 
hour,  during  which  time  two  or  three  selec- 
tions were  played.  The  mechanism  was  ex- 
posed and  to  some  extent  explained,  but  it 
is  clear  that  none  of  the  defects  from  wear, 
which  afterwards  developed,  were  pointed 
out  to  Hltcbings  or  Harrah.  Hitchings  re- 
marked that  the  case  looked  cloudy  as  if  It 
had  been  used.  Harrah  remarked  that  the 
silk  lining  in  the  front  of  the  case  had  rot- 
ted away.  Hopper  then  informed  them  that 
the  piano  had  been  used  for  demonstration 
purposes  at  the  Alaska- Yukon-Pacific  Exposi- 
tion and  since  in  the  storeroom  of  the  music 
house,  but  that  it  would  be  cleaned  and  pol- 
ished and  put  in  perfect  order  before  being 
shipped.    Hopper  himself  further  testified: 

"And  I  also  assured  them  that  the  condition 
of  the  instrument  was  absolutely  first  class  so 
far  as  the  interior  mechaniBm  was  concerned. 
It  was  not  worn,  it  was  not  in  bad  condition, 
the  keyboard  was  not  yellow,  and  the  instrument 
itself  was  in  good  condition,  and  for  all  in- 
tents and  purposes  to  the  purchaser  should  play 
just  aa  well  as  new." 


Hitchings  and  Harrah  remarked  that  the 
instrument  played  too  loudly  and  irregularly, 
but  were  informed  that  this  was  caused  by 
an  improper  adjustment  of  the  electric  cur- 
rent by  which  the  piano  was  operated.  Fi- 
nally, it  was  agreed  that  the  defendant  hotet 
company  would  purchase  the  piano,  receiving 
a  small  reduction  on  the  regular  price.  Four 
hundred  dollars  was  paid  down  upon  the- 
purchase  price,  and  It  was  agreed  that  the 
balance,  amounting  to  $1,450,  should  be  paid 
in  installments.  A  conditional  sale  contract 
was  drawn  up  and  signed  by  the  defendant 
company  by  Hitchings,  Its  manager.  This 
contract  described  the  instrument  as  a 
"Welte  Mlgnon,"  made  no  referrace  to  it  as 
an  old  used  or  secondhand  Instrument,  and 
provided  that  "any  agreement  other  than  ex- 
pressed on  the  face  of  this  note  will  not  be 
recognized."  It  was  admitted,  however, 
that  It  was  agreed,  at  the  time  and  as  a  part 
of  the  same  transaction,  that  the  instrument 
would  be  put  in  first-class  condition  and  all 
of  the  apparent  defects  remedied. 

Early  in  September,  1911,  the  Instrument 
was  Installed  in  the  dining  room  of  defend- 
ant's hotel  at  North  Taklma,  but  the  evidence 
shows  that  it  failed  to  operate  satisfactorily; 
that  It  produced  loud  and  discordant  notes; 
that  It  was  used  less  than  three  months,  be- 
ing operated  almost  wholly  by  electrical 
current  and  seldom  by  hand;  that  the  Eilers 
Music  House  sent  an  expert  to  remedy  the 
defects,  who  remained  in  North  Yakima  for 
several  days,  but  failed  to  materially  or  per- 
manently remedy  the  defects;  that  the  de- 
fendant company  finally  abandoned  its  use 
altogether.  It  also  appears  that  the  defend- 
ant's officers  entered  into  negotiations  with 
Schroeder  for  an  exchange  of  the  Instrument 
for  another,  and  that  Schroeder,  claiming 
that  the  matter  would  have  to  be  referred  to 
the  head  officers  of  the  company,  told  them 
to  pay  no  attention  to  the  requests  for  pay- 
ment of  the  installments  falling  due  on  the 
purchase  price  pending  such  negotiations. 
Finally,  about  the  1st  of  March,  1913,  the  de- 
fendant absolutely  refused  to  make  further 
payments,  and  the  plaintiff  brought  this  ac- 
tion to  recover  the  balance  of  the  purchase 
price.  The  defendant  filed  a  cross-couiplaint 
seeking  rescission  of  the  contract  on  the 
ground  that  it  was  procured  through  false 
and   fraudulent  representations. 

The  cause  was  tried  to  the  court  and  Jury. 
A  verdict  was  returned  in  favor  of  the  de- 
fendant, but  the  court  after  some  days'  con- 
sideration concluded  to  treat  the  verdict  of 
the  Jury  as  merely  advisory,  made  complete 
findings  of  fact  and  conclusions  of  law,  and 
entered  a  decree  In  favor  of  the  defehdant. 
Upon  its  own  motion  the  Eilers  Music  House 
was  made  a  party  plaintiff  for  the  purpose 
of  participating  in  this  appeal. 

[1,2]  1.  The  appellants  claim  that  the 
court  erred  in  permitting  the  presence  of  the 
piano  in  the  courtroom  during  the  trial  and 
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Its  use  In  lUastrattng  the  testimony  of  wit- 
nesses, on  the  ground  that  there  was  no  evi- 
dence that  its  condition  was  at  the  time  of 
the  trial,  November,  1913,  the  same  as  at 
the  time  of  purchase.  There  was,  however, 
evldoice  of  the  character  and  extent  of  the 
use  of  the  Instrument  In  the  meantime. 
Hltcblngs  testified  that  It  was  used  for  an 
hour  each  day  at  lunch  and  dinner  for  two 
or  three  weeks,  that  It  was  used  very  little 
after  that,  and  within  a  month  or  two  Its  use 
was  discontinued  altogether;  that  this  was 
Its  only  use,  except  a  few  times  It  was  played 
by  hand  as  an  accompaniment  to  a  violin. 
Expert  evidence  as  to  Its  condition,  showing 
wear  to  pedals,  Iceys,  hammers,  and  Internal 
mechanism,  which  could  not  have  resulted 
from  such  limited  Intermediate  use,  was  also 
introduced.  We  are  satisfied  that  both  the 
court  and  the  jury  were  better  able  to  under- 
stand this  testimony  and  to  determine'  the 
probable  condition  of  the  Instrument  at  the 
time  of  the  sale  with  the  machine  itself  be- 
fore them  than  they  would  have  been  by  the 
nnillustrated  testimony.  Courts  are  permit- 
ted a  wide  discretion  In  the  use  of  illustra- 
tive aids,  such  as  pictures,  models,  and  ma- 
chines. Harris  v.  Seattle,  Kenton  &  South- 
ern By.  C!o.,  65  Wash.  27,  117  Pac.  601.  This 
is  a  common  practice,  especially  where  ques- 
tions of  mechanism  are  Involved.  We  find 
no  error  in  the  use  of  this  machine  or  in 
permitting  its  presence  in  the  courtroom. 

A  kindred  objection  is  advanced  touching 
the  use  of  a  new  piano  action  as  illustrative 
of  the  testimony  of  an  expert  witness  as  to 
the  difference  between  an  old  and  a  new 
action.  What  we  have  said  of  the  use  of  the 
piano  in  issue  sufficiently  disposes  of  this  ob- 
jection. 

[3]  2.  It  is  contended  that  the  oourt  erred 
in  admitting  evidence  of  representations  In 
the  nature  of  warranties  not  contained  In 
the  written  contract  and  in  Instructing  the 
jury  thereon,  though  It  Is  asserted  that  the 
case  was  tried  throughout  upon  the  theory 
of  fraud.  We  pass  the  manifest  paradox  in 
the  claim  that  evidence  and  Instructions  were 
admitted  and  given  on  the  theory  of  war- 
ranty while  the  case  was  tried  throughout  on 
the  theory  of  fraud.  Both  claims,  of  course, 
could  not  be  true.  The  ground  of  appellant's 
contention  seems  to  be  that  the  evidence  of 
verbal  representations  in  the  nature  of  war- 
ranties made  prior  °to  the  execution  of  the 
contract  was  inadmissible  as  tending  to 
vary  the  terms  of  the  writing  itself.  The 
case  of  Eilers  Music  House  v.  Oriental  Co., 
ed  Wash.  618,  125  Pac.  1023,  is  cited  as  a 
parallel  case  sustaining  this  contention. 
That  case,  however,  presented  wholly  differ- 
ent issues  from  those  presented  here.  In 
that  case  the  action  was  in  the  nature  of 
replevin  to  recover  an  instrument  sold  on 
conditional  sale  contract  similar  to  that  here 
Involved.  The  defendant  admitted  the  mak- 
ing of  the  contract,  but  set  up  a  counterclaim 
for  damages  on  the  ground  that  the  instru- 


ment failed  to  meet  certain  alleged  verbal 
warranties.  No  rescission  of  the  contract  on 
the  ground  of  fraud  was  sought.  No  purely 
equitable  defense  was  interposed.  We  held 
that  verbal  representations  amounting  to 
specific  warranties  were  not  admissible  in 
evidence  because  not  in  the  written  contract. 
The  trial  court,  however,  did  admit  evidence 
of  certain  defects  on  the  ground  that  there 
was  an  Implied  warranty  that  the  instrument 
was  adapted  to  the  purposes  for  which  it  was 
sold.  We  held,  however,  that  the  counter- 
claim was  properly  dismissed,  not  because 
this  evidence  was  Improperly  admitted,  but 
because  there  was  no  evidence  that  the  de- 
fects complained  of  had  resulted  in  monetarj^ 
loss  or  measurable  damage. 

The  case  of  Smith  v.  Bolster,  70  Wash.  1, 
125  Paa  1022,  was  likewise  defended  on  the 
ground  of  specific  warranties  and  a  counter- 
claim for  damages  was  Interposed.  No  mis- 
representation as  to  the  amount  of  use  to 
which  the  car  there  in  question  had  been 
subjected  was  claimed.  No  rescission  for 
fraud  was  sought 

[4]  In  the  case  before  us  the  action  was 
not  to  recover  the  possession  of  the  instru- 
ment, but  to  recover  the  balance  of  the  pur- 
chase pric^;  the  appellant  thus  waiving  the 
right  of  possession  for  breach  of  the  contract. 
The  answer  did  not  set  up  a  counterclaim 
for  damages  for  breach  of  warranties  either 
express  or  implied,  but  sought  by  cross- 
complaint  a  rescission  for  failure  of  the  in- 
strument to  comply  with  the  conditions  of 
the  sale,  namely,  that  the  contract  itself  de- 
scribed the  instrument  as  a  Welte  Mlgnon 
when  it  was  not  in  fact,  though  so  represent- 
ed, and  on  the  further  ground  of  fraudulent 
misrepresentations,  inducing  the  sale,  to  the 
effect  that  the  instrument,  though  not  new, 
had  only  been  used  for  demonstration,  and 
that  certain  loud  and  discordant  notes  were 
not  due  to  wear,  but  the  use  of  an  alternat- 
ing electric  current,  and  would  disappear 
when  a  direct  current  was  applied. 

When  the  court  overruled  the  appellant's 
objection  to  the  introduction  of  oral  evi- 
dence in  support  of  the  cross-complaint,  he 
clearly  noted  the  true  distinction.    He  said: 

"The  court  construes  the  cross-complaint  to 
be  based  upoo  rescission  upon  the  ground  of 
false  representations  of  material  facts  inducing 
the  making  of  the  contract." 

This  construction  of  the  cross-complaint 
was  clearly  correct.  The  issue  of  inducing 
fraud  thus  presented  opened  the  door  to 
parol  testimony  as  to  the  whole  transaction, 
regardless  of  the  fact  that  the  resulting  con- 
tract was  in  writing.    This  is  elementary. 

[!]  We  shall  not  review  the  instructions 
further  than  to  say  that  they  contain  no 
material  error.  In  any  event,  they  are  of  no 
controlling  Importance  here.  The  trial  court 
took  the  verdict  as  merely  advisory,  treat- 
ing the  case  as  one  In  equity,  made  complete 
findings,  and  based  its  decree  thereon.  No 
error  is  assigned  upon  this  treatment  of  the 
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case.  It  Is  here  for  trial  de  novo  as  other  ac- 
tions tried  to  the  coart  The  Instructions, 
whether  right  or  wrong,  cannot  have  any 
material  bearing  upon  the  result. 

[6]  3.  It  is  next  contended  that  the  court's 
findings  generally  were  not  sustained  by  the 
eivldence.  The  court  found,  in  substance,  that 
the  ofBcers  of  the  cross-complainant  were 
wholly  Ignorant  of  the  construction  and  oper- 
ation of  electric  pianos;  that  during  the  ne- 
gotiations looking  to  liie  sale  they  noticed 
from  the  case  and  the  lining  of  the  face  that 
It  did  not  appear  to  be  a  nenv  piano,  and 
noticed  that  it  did  not  play  properly;  that, 
upon  these  things  being  indicated,  the  agent 
of  Ellers  Music  House  In  Seattle  in  the  pres- 
ence of  Schroeder  represented  that,  while  not 
a  new  piano,  it  had  only  been  used  for  the 
purpose  of  demonstration  to  projective  pur- 
chasers and  to  the  public  In  the  salesroom 
of  the  music  house  and  at  the  Alaska-Tukon- 
Paclflc  Exposition,  and  "the  piano  was  prac- 
tically to  all  Intents  aqd  purposes  a  new 
piano";  that  these  r^resentatlons  were 
made  for  the  purpose  of  Inducing  the  pur- 
chase, were  relied  upon  by  the  cross-com- 
plainant as  being  true,  and  induced  the  mak- 
ing of  the  written  contract  of  purchase;  that 
when  delivered  the  Instrument  fal]ed  to  play 
properly,  and  an  expert  sent  by  the  Ellers 
Music  House  to  adjust  It  failed  to  make  it 
play  properly,  but,  on  the  contrary,  it  con- 
tinued to  play  so  loudly  and  discordantly 
that  It  was  useless  for  operation  in  the  din- 
ing room;  that  it  was  used  for  about  three 
months  during  the  noon  and  evening  meals, 
and  occasionally  at  night,  almost  entirely  by 
mechanical  operation ;  that  Its  usage  by  the 
cross-complainant  was  not  such  as  to  cause 
any  df  the  defects  found  by  the  court  to  ex- 
ist; tliat  the  pedals  were  worn,  showing 
that  the  Instrument  had  been  much  operated 
by  hand;  that  the  keyboard  was  out  of  align- 
ment and  the  keys  somewhat  discolored; 
that  the  original  name  on  the  fall  board  bad 
been  almost  completely  obliterated  by 
scratching  the  finish  at  that  point  and  the 
original  name  covered  by  a  plate  upon  which 
appeared  the  name  "Welte  &  Sons" ;  that  the 
bellows  contained  holes  and  was  worn  In  the 
creases;  that  one  of  the  two  air  tubes  had 
been  removed  and  replaced  by  a  tube  of  dif- 
ferent material  and  design  from  the  original ; 
that  at  the  time  of  the  purchase  none  of 
these  defects  were  observed  4>y  the  officers 
of  the  cross-complainant  because  of  their 
lack  of  experience  touching  such  instru- 
ments; that  the  Instrument  had  received, 
prior  to  the  sale,  much  harder  usage  and  was 
in  a  much  more  worn  condition  than  it  would 
have  been  had  It  only  been  used  for  the  pur- 
pose and  to  the  extent  represented ;  and  that 
it  was  at  the  time  of  the  trial  in  practically 
the  same  condition  as  when  it  was  first  de- 
livered to  the  cross-complainant. 

We  have  read  the  abstract  and  supple- 
mental abstract  of  record  with  frequent  re- 
course to  the  statement  of  facts.    Any  de- 


tailed discussion  of  the  evidence  would  ex- 
tend this  opinion  to  prohibited  length.  It 
must  suffice  to  say  that  we  are  convinced  that 
the  court's  findings  are  sustained  by  the  de- 
cided preponderance  of  evidence. 

[7, 8]  4.  It  Is  also  contended  that  the 
court's  finding  to  the  effect  that  the  respond- 
ent rescinded  the  contract  is  not  sustained 
by  the  evidence.  While  there  was  no  formal 
rescission  by  an  actual  return  of  the  instru- 
ment prior  to  the  commencement  of  the  ac- 
tion in  March,  1913,  the  evidence  makes  it 
clear  that  the  promises  of  the  appellants  to 
put  the  instrument  in  good  condition  and 
the  subsequent  negotiations  looking  to  an  ex- 
change for  another  Instrument  was  the  sole 
reason  for  the  respondent's  retention  of  this 
piano.  In  fact,  the  evidence  makes  It  clear 
that  there  was  never  more  than  a  conditional 
acceptance  of  this  instrument.  From  the 
time  of  its  first  delivery  the  respondent  in- 
sisted that  the  Instrument  did  not  comply 
with  the  representations  which  induced  the 
contract  and  refused  to  make  any  additional 
payments  on  that  ground.  This  In  itself  was, 
under  the  circumstances,  a  suflldent  notice 
of  a  reecisslon.  It  Is  too  clear  for  doubt 
that  any  offer  to  return  the  piano  would 
have  been  refused. 

[1]  Diligence  in  rescission  is  always  a  rela- 
tive question.  What  is  laches  in  a  given 
case  is  always  dependent  upon  the  particular 
circumstances.  Thompson  v.  Rhodehamel,  71 
Wash.  24,  127  Pae  572 ;  Freeman  v.  Gloyd, 
43  Wash.  607,  86  Pac  1051.  Delay  In  formal 
rescUslon,  induced  by  promises  of  the  vendor 
to  make  machinery  work  properly,  is  not  a 
waiver  of  the  right  to  rescind.  Crabtree  t. 
Potts,  108  111.  App.  627 ;  McCormick  Harvest- 
ing Mach.  Co.  V.  Dodkins  (Ky.)  78  S.  W. 
1129;  Laumeier  r.  DcAph,  145  Mo.  App.  78, 
130  S.  W.  360;  Wood  Mowing  &  Heaping 
Mach.  Oo.  V.  Calvert,  89  Wis.  640,  62  N.  W. 
532;  Fuller  v.  Chenault,  167  Ala.  46,  47 
South.  197. 

6.  It  is  next  urged  that  the  court  erred  in 
entering  judgment  for  the  |400  paid  upon 
the  contract  against  the  plaintiff  Schroeder 
who  was  only  an  assignee  for  collection.  It 
is  asserted  that  the  "plaintiff  was  not  liable 
in  any  event  tor  more  than  the  costs  of  the 
acti<»."  The  answer  to  this  contention  Is 
that  no  personal  judgment  was  entered 
against  the  plaintiff  exce]^t  for  costs. 

[10]  6.  Finally,  it  is  contended  that  the 
court  erred  in  entering  any  judgment  against 
the  ESlers  Music  House  because  that  corpora- 
tion was  not  a  party  to  the  action.  The 
court  found  that  the  plaintiff  was  an  assignee 
merely  for  collection;  that  the  Ellers  Music 
House  was  the  real  party  in  Interest;  that 
it  was  represented  In  the  action  by  its  agents 
who  were  paid  by  It;  and  that  It  actually 
participated  in  the  trial  though  not  a  nomi- 
nal party  to  the  actloui  This  finding  was  ex- 
cepted to,  but  Its  correctness  is  not  question- 
ed in  appellants'  brief  or  argument.  It  la 
amply  supported  by  the  record.    Upon  Its 
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own  motion  tibe  EUers  Mosio  House  was 
made  a  party  to  this  appeaL  The  trial  here 
Is  <Je  novo.  Every  party  In  Interest  Is  now 
before  this  court  There  Is  no  pretense  that 
the  fillers  Mnslc  House,  bad  It  been  a  nomi- 
nal party  throogbont,  could  have  advanced 
anything  further  In  its  behalf  than  has  been 
presented.  To  compel  the  respondent  to 
again  litigate  this  transaction  with  that  com- 
Itany  would  be  a  manifest  injustice.  We 
have  often  held  that  a  person,  though  not  a 
technical  party  to  the  action,  is  bound  by  a 
decree  if  he  be  interested  in  the  subject-mat- 
ter and  has  exercised  the  right  to  participate 
in  the  litigation.  Douthitt  v.  MacCulsky,  11 
Wash.  601,  40  Pac.  186;  Shoemake  .v.  Fin- 
layson,  22  Wash.  12,  60  Pac.  50;  American 
Bonding  Co.  v.  Loeb,  47  Wash.  447,  92  Pac. 
282;  Kibler  t.  Maryland  Casualty  Co.,  74 
Wash.  159,  1S2  Pac.  878. 

The  court  decreed  that  the  contract  be  can- 
celed, that  the  respondent  have  an  equitable 
lien  upon  the  piano  for  the  $400  paid  thereon 
with  interest  from  August  28,  1911,  until  the 
same  be  paid  by  the  plaintiff  or  Eilers  Mu- 
sic House,  that  upon  such  payment  the  piano 
be  delivered  to  the  plaintiff  or  the  Eilers  Mu- 
sic House,  and  that  ui)on  failure  of  such  pay- 
ment within  30  days  from  the  date  of  judg- 
ment the  respondent  might 'foreclose  its  lien 
npon  the  plajio. 

Upon  a  careful  consideration  of  the  whole 
record,  we  are  satisfied  that  the  decree 
should  be  affirmed.    It  is  so  ordered. 

FCIiliEBTON,  MOUNT,  MAIN,  and 
CEOW,  JJ.,  concur. 


(M  Wash.  <54) 

BRADLET  et  aL    v.  DONOVAN-PATTISON 

BEALTY  CO.  et  al.     (No.  12372.) 
(Supreme  Court  of  Washington.    April  6, 1916.) 

1.  Mechanics'  Liens  «=s>198  —  Opbbation — 

PUOBITT   BT  BEI.ATION— STATTTTE. 

Under  Rem.  ft  Bal.  Code,  i  1132,  providing 
that  mechanics'  and  materialmen's  liens  shall 
have  priority  over  Incumbrances  subsequent  to 
the  performance  of  labor  or  the  furnishing  of 
materials,  and  under  section  1147,  providing 
that  the  statutes  relating  to  such  liens  shall  be 
liberally  construed  to  eCfect  their  object,  the 
work  or  furnishing  of  materials  need  not  have 
been  uninterrupted,  provided  that  any  tempora- 
ry cessation  of  work  was  not  fraudulent  and  for 
the  mere  purpose  of  extending  the  time  for  filing 
the  lien  claim. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
IJens,  Cent  Dig.  ||  348-365;    Dec.  Dig.  «» 

2.  Apfeai.  and  Ebbob  9=>1012  —  Review  — 
Findings  of  Tbial  ()oubt  —  Conclusivk- 

NSSB. 

Findings  of  the  trial  court  will  not  be  dis- 
turbed on  appeal  unless  they  are  clearly  not 
supported  by  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  3990-3992;  Dec.  Dig.  «=> 
1012.) 

8.  Mechanics'  Luns  «s>281— PaioBmr  Oteb 

MOBTOAOE — S0FFICIENCT   OF  EVIDENCE. 

In  an  action  to  enforce  mechanics'  liens, 
evidence  Aeld  sufficient  to  sustain  a  finding  for 


plaintiff  that  the  lienor  had  not  accepted  notes 
in  settlement  of  his  claim. 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  §§  566-672;  Dec  Dig.  «=» 
281.] 

4.  Appeal  and  Ebbok  «s>883— Rioht  to  Re- 
view— Consent  to  PBocEEDiNa  —  Attob- 
NET's  Feb— Allowance. 

In  an  action  to  enforce  mechanics'  liens, 
where  the  parties  stipulated  in  the  record  on 
trial  that  an  attorney's  fee  of  $75  should  be  al- 
lowed to  plaintiffs  in  case  the  court  found  for 
them,  and  the  court  found  for  them  in  a  sub- 
stantial amount  defendants  could  not  dispute 
the  allowance  of  such  fee  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  3611;   Dec.  Dig.  <S=>S83.1 

5.  Appeal  and  Ebbob  «=>1152— Dstkbuina- 
TiON— Liability  of  Tbcbtee — Jdogmbnt— 
Uefobmation. 

In  an  action  against  a  bankrupt's  tmstee 
to  enforce  mechanics'  liens,  a  judgment  that 
might  be  construed  to  render  such  trustee  per- 
sonally liable  must  be  reformed  in  the  interests 
of  certainty;  trustees  in  bankruptcy  not  being 
personally  liable  for  the  liabilities  of  their  bank- 
rupts' estates. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4483-4496;  Dec.  Dig.  <S=> 
11B2.J 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  Guy  C.  Alston, 
Judge. 

Action  by  N.  T.  Bradley  and  Charles  Tra- 
bont  against  the  Donovan-Pattison  Realty 
Company  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.    Affirmed. 

L.  a.  Merrick  and  C.  H.  Graves,  bop.  of 
Everett,  for  appellants.  E.  T.  Bascom,  oi 
Monroe,  and  Coleman,  Fogarty  &  Anderson, 
of  Everett,  for  respondents. 

HOLCOMB,  J.  Respondent  Bradley  enter- 
ed into  an  oral  contract  with  the  Donovan- 
Pattison  Realty  Company,  a  corporation,  to 
paint,  stain  the  shingles  of  the  roofs,  put 
heavy  paper  on  the  inside,  paper  the  walls, 
and  paint  and  shellac  the  floors  and  porches 
of  four  houses  belonging  to  said  corporation, 
in  the  month  of  August,  1912.  The  agreed 
price  for  each  of  said  houses  was  $127.  The 
respondent  Trabont  entered  into  an  oral  con- 
tract with  said  corporation  In  the  month  of 
August,  1912,  to  clear,  grade,  fill  In,  and  oth- 
erwise improve  a  certain  tract  or  parcel  of 
land  about  309  by  390  feet  in  area,  for  the 
sum  of  $300.  Bradl^  filed  two  liens  against 
the  property  upon  which  he  furnished  mate- 
rial and  performed  labor,  the  first  being  fil- 
ed June  16,  1913,  against  two  of  the  houses 
and  tracts  of  land,  one  for  the  amount  of 
$112,  and  one  for  the  amount  of  $112.65,  the 
second  of  his  liens  being  filed  June  19,  1913, 
against  one  of  said  houses  and  tracts  of  land 
for  the  sum  of  $94.30.  Trabont  filed  one  lien 
on  July  3, 1913,  for  a  balance  of  $258.  Brad- 
ley's lien  first  filed  declared  that  the  furnish- 
ing of  the  labor  and  materials  thereunder 
commenced  on  the  2Sth  day  of  September, 
1912,  and  ceased  on  April  14,  1913.  His  sec- 
ond lien  declared  that  the  furnishing  of  the 


>For  otbar  cum  te«  Mine  topic  and  KSY-NtJUBBR  in  all  Key-Numbered  DlgasU  and  Indezu 

Digitized  by  VjOOQ  IC 


422 


147  PACinC  REPORTER 


(Wash. 


tabor  and  materials  commenced  on  September 
4,  1912,  and  ceased  on  June  14,  1913.  Tra- 
bont's  lien  declared  that  tbe  furnishing  of 
labor  and  materials  commenced  on  August 
27,  1912,  and  ceased  on  July  3,  1913.  After 
the  commencement  of  tbe  furnishing  of  the 
labor  ^nd  materials  by  each  of  these  lienors 
and  on  September  30,  1912,  the  corporation 
gave  a  mortgage  upon  tbe  premises  to  one 
Eclista  Pattison,  which  was  recorded  on  Oc- 
tober 1,  1912;  also  a  mortgage  to  one  Van- 
asdlen  on  October  2,  1912,  recorded  on  Oc- 
tober 7,  1912;  and  also  a  mortgage  to  one 
Dnbuque  on  September  9,  1912,  recorded 
on  September  20,  1912.  On  August  30,  1913, 
the  Donovan-Pattison  Realty  Company  was 
duly  adjudicated  a  bankrupt,  and  on  Sep- 
tember 15,  1913,  the  appellant  Merrick  was 
duly  elected  and  qualified  as  trustee  of 
said  bankrupt  The  defendants  Keating 
and  wife,  subsequently  to  the  conmience- 
ment  of  the  labor  by  Trabont,  purchased 
from  the  Donovan-Pattlson  Realty  Compa- 
ny a  portion  of  the  tract  or  tracts  upon 
which  Trabont  performed  labor  under  his 
lien.  The  appellants'  defense  was  that  re- 
siwndents  had  lost  their  lien  rights  by  rea- 
son of  their  failure  to  file  their  notices  of 
lien  within  the  time  prescribed  by  law,  to 
wit,  within  90  days  after  the  cessation  of 
the  performance  of  the  labor  and  the  fur- 
nishing of  the  materials  for  which  the  liens 
wer^  claimed.  The  court  made  findings  of 
fact  and  conclusions  of  law,  sustaining  the 
Bradley  liens  as  to  two  of  the  houses  for  tbe 
amounts  claimed,  but  denying  his  right  to  a- 
lien  as  to  one  of  the  bouses,  sustaining  the 
Trabont  lien  as  to  one  bouse  and  one  acre  of 
land  in  connection  therewith  for  one-third 
of  the  amount  claimed,  and  denying  his  claim 
as  to  two  acres  of  tbe  tract  included  in  tils 
lien  notice. 

Sixteen  errors  are  assigned  by  appellants, 
based  upon  the  making  and  refusing  to  make 
findings  of  fact  and  conclusions  of  law.  Tbe 
principal  contention  on  tbe  part  of  appellants 
is  that  the  lienors  actually  completed  the  la- 
bor and  furnishing  of  materials  under  tbelr 
respective  contracts  long  before  the  time 
they  alleged,  and  did  not  file  their  liens  with- 
in 90  days  thereafter.  They  also  Insist  that 
whatever  labor  was  done  by  tbe  lienors  with- 
in 90  days  before  the  time  when  they  filed 
their  liens  was  immaterial,  and  was  done 
only  for  the  purpose  of  apparently  extend- 
ing the  time  for  filing  their  liens.  They 
therefore  contend  that  the  liens  are  Invalid 
and  should  not  be  sustained  as  against  the 
mortgagees  who  are  incumbrancers,  and  that 
these  claims  should  take  equal  right  only 
with  those  of  general  creditors  of  the  bank- 
rupt estate. 

[1, 2]  We  have  examined  the  entire  record 
in  tbe  case  with  great  care.  The  evidence 
clearly  shows  that  there  was  no  limitation 
as  to  time  when  the  furnishing  of  any  of  tbe 
labor  and  materials  by  either  of  the  lienors 


was  to  be  completed.  Appellants  insist  tbat 
to  uphold  the  liens  tbe  work  must  have  con- 
tinned  without  cessation  up  to  within  90  days 
prior  to  tbe  filing  of  the  lien.  Our  statute, 
section  1132,  Rem.  ft  Bal.  Code,  provides 
that: 

"The  liens  created  by  this  chapter  are  pre* 
^erred  to  any  lien,  mortgage  or  other  inoum- 
brance  which  may  attach  subsequently  to  the 
time  of  the  commencemeDt  of  the  performance 
of  the  labor,  or  the  furnishing  of  the  materials 
for  which  the  right  of  lien  is  given." 

And  section  1147,  Rem.  &  BaL  Code,  pro- 
vides that: 

"Tbe  provisions  of  law  relating  to  liena  cre- 
ated by  this  chapter,  and  all  proceedings  there- 
under, shall  be  liberally  construed  with  a  view 
to  effect  their  objects." 

In  Rlefiin  v.  Grafton,  63  Wash.  387,  115 
Pac.  851,  this  court  held  that  the  furnishing 
of  three  panes  of  glass  on  August  18th,  where 
it  did  not  appear  that  the  furnishing  thereof 
was  deferred  fraudulently  merely  for  the 
purpose  of  extending  the  time  for  filing  the 
lien,  but  was  a  necessary  element  of  perform- 
ance of  the  contract,  was  sufficient  to  war- 
rant the  filing  of  a  lien  on  October  14th. 
where  the  last  previous  furnishing  of  mate- 
rial was  on  June  2d  preceding.  The  evidence 
is  sharply  in  confiict,  but  the  testimony  of 
some  of  the  employes  who  had  done  work 
for  tbe  lienors  upon  these  contracts  shows 
that,  as  to  tbe  Bradley  liens,  substantial 
work  was  performed  and  materials  furnished 
about  April  12  and  14,  1913,  and  thus  within 
90  days  prior  to  tbe  filing  of  the  liens ;  that, 
as  to  the  Trabont  contract,  substantial  work 
was  done  throughout  March  and  April  of 
1913 ;  and  that,  as  to  the  tract  on  which  the 
court  allowed  tbe  lien  in  favor  of  Trabont, 
he  and  another  man  worked  thereon  a  day 
just  prior  to  tbe  filing  of  tbe  lien.  Tbe  court 
disallowed  tbe  Trabont  lien  as  to  two  acres 
purchased  by  Keating,  upon  tbe  finding  that 
tbe  clearing  and  grading  had  been  done  upon 
those  two  acres  more  than  90  days  prevlotia 
to  the  filing  of  the  lien,  and  that  Keating 
was  an  innocent  purchaser  of  tbe  two  acres 
as  to  Trabont's  right  of  lien.  It  is  not  nec- 
essary tbat  the  work  should  have  continued 
uninterruptedly  from  the  time  it  commenced 
until  the  time  it  ceased.  A  temporary  cessa- 
tion of  work,  where  the  design  of  the  per- 
formance is  not  abandoned  and  work  subse- 
quently resumed  and  prosecuted  without  any 
substantial  change  in  the  plan,  will  not  pre- 
vent the  relation  back  of  the  lien  to  the  time 
o^  the  original  commencement  27  Cyc.  217 ; 
Rlefiin  V.  Grafton,  supra.  An  examination 
of  the  testimony  as  shown  in  the  record  does 
not  disclose  anything  that  would  justify  this 
court  in  arriving  at  a  different  conclusion 
from  that  reached  by  the  trial  court  even 
though  tbe  number  of  witnesses  in  favor  of 
tbe  respondents  was  less  than  the  number 
in  favor  of  appellants.  Tbe  findings  of  tbe 
trial  court  who  personally  saw  the  witness- 
es, beard  them  testify,  observed  their  con- 
duct   and    demeanor   while   testifying,    and 
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weighed  their  Interest  and  motlTes  and  the 
probabilities  of  the  truthfulness  of  their  tes- 
timony, will  not  be  disturbed  on  appeal  where 
this  court  Is  not  able  to  say  that  such  find- 
ings are  clearly  not  supported  by  the  weight 
of  the  evidence.  Columbus  Varnish  Co.  v. 
Seattle  Paint  Co.,  77  Wash.  245,  137  Pac. 
434;  Nelson  v.  Walker,  78  Wash.  353,  139 
Pac.  31;  Thompson  Co.  v.  Murphlne,  79 
Wash.  672,  140  Pac.  1073 ; .  Bogle  v.  Devlin, 
81  Wash.  50,  142  Pac.  433. 

[31  Appellant  contends,  however,  that,  as  to 
the  Trabont  lien,  there  was  a  settlement  In 
fall  between  the  company  and  Trabont  on 
about  March  13, 1913.  As  to  this  again  there 
is  a  sharp  conflict  between  the  appellants 
and  Trabont  The  latter  testifies  that  it  was 
a  partial  settlement,  and  that  the  two  notes 
given  him  for  $50  each  were  given  him  for 
the  purpose  of  assisting  liim  in  fornlshlng 
powder  and  paying  his  living  exx)enses  while 
proceeding  with  the  work.  The  notes  were 
not  paid,  but  are  among  the  liabilities  of  the 
insolvent  corporation.  There  Is  testimony  on 
behalf  of  respondents  that  the  officer  of  the 
''ompany  who  claimed  to  have  made  the  set- 
tlement with  Trabont  admitted  to  one  of  the 
attorneys  for.  respondent,  about  the  time  the 
liens  were  filed,  that  the  Trabont  lien  and 
claim  were  good.  We  do  not  feel  Justified  in 
reversing  the  findings  and  decision  of  the 
trial  court  upon  these  facts.  From  an  ex- 
ambiation  of  the  entire  record  we  believe 
that  the  trial  court  reached  as  nearly  sub- 
stantial Justice  as  could  have  been  arrived 
at  in  the  matter,  and  that  the  Judgment 
should  not  be  disturbed. 

[4]  Appellants  also  complain  of  the  allow- 
ance of  an  attorney's  fee  of  $75  on  a  decree 
of  foreclosure  of  the  lien  of  Trabont  for  the 
sum  of  $86.  The  parties  stipulated  in  the 
record  at  the  trial  that: 

"In  the  event  the  court  should  find  in  favor  of 
the  plaintiffs,  or  either  one  of  them,  the  attor- 
Def's  fee  allowed  shall  be  $75." 

In  view  of  this  stipulation,  and  the  court 
having  found  for  said  plaintiff  In  a  substan- 
tial amount,  appellants  cannot  be  heard  to 
dispute  the  attorney's  fee  stipulated,  and  the 
allowance  will  not  be  disturbed. 

[t]  Appellants  contend,  also,  that  the  Judg- 
ment as  to  Merrick,  the  trustee  of  the  bank- 
rupt estate,  is  Invalid.  We  do  not  under- 
stand that  the  Judgment  of  the  court  below 
against  Merrick  was  Intended  as  a  personal 
judgment,  but  only  a  Judgment  against  the 
entire  estate,  and  especially  against  the  real 
estate  upon  which  the  Hens  attach  in  so  far 
as  the  bankrupt  and  the  trustee  in  bankrupt- 
cy are  concerned.  Of  course.  It  would  not  be 
valid  as  a  personal  Judgment  against  the 
trustee.  From  a  reading  of  the  terms  of  the 
decree  we  do  not  consider  It  was  so  intend- 
ed. It  may  be  modified,  however,  In  the  in- 
terests of  certainty,  so  that,  in  each  Instance 
where  the  decree  reads  against  L.  A.  Mer- 
rick, as  trustee  for  said  corporation.  It  shall 


read:  "As  to  the  estate  and  asseto  of  said 
Donovan-Pattlson  Realty  Company,  a  corpo- 
ration, bankrupt." 

In  all  other  respects,  the  decree  Is  affirmed, 
with  costs  to  respondents. 

MORRIS,   C.  J.,  and  MOUNT  and  PAR- 
KER, JJ.,  concur. 


(84  Wash.  67S) 
NORTHERN  PAC.  RY.  CO.  t.  TILJiOTSON 
et  al.    (No.  12369.) 

(Supreme  Court  of  Washington.    April  6,  1916.) 

1.  Masteb  and  Servant  ®=9315— Liability- 
Acts  OF  Independent  Contkactob. 

A  principal  is  not  liable  for  the  negligent 
acts  of  an  independent  contractor,  unless  the 
character  of  the  work  to  be  performed  U  in- 
herently and  intrinsically  dangerous. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  1241,  1244-1253,  1255, 
1256;    Dec.  Dig.  ®=>315.] 

2.  CoDNTiBs  ®=>146  —  Liability  to  Thibd 
Pebson  —  Neqligencb  or  Indicpvndbnt 

.  Contbactor. 

Where  a  contract  for  the  construction  of  a 
highway  authorized  the  contractors  to  perform 
the  work  in  their  own  way  without  interference 
from  the  county  except  as  to  results,  though  one 
paragraph  provided  that  work  done,  which  did 
not  come  within  the  class  of  work  to  be  meas-" 
ured  under  the  contract,  should  he  paid  for  at 
the  cost  of  the  labor  and  materials,  plus  10  per 
cent.,  and  that  the  county  engineer  should  Iiave 
authority  to  discharge  any  Inefficient  workmen 
placed  on  such  work,  the  contractor  was  inde- 
pendent and  not  an  employe  of  the  county,  and 
the  latter  was  not  liable  for  bis  negligent  acts. 
[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  f  212;    Dec.  Dig.  ®=>146.] 

3.  Counties  «=»222  —  Liability  to  Third 
Pebsqns— Complaint. 

A  complaint  against  a  county  for  damages 
occasioned  by  construction  of  a  highway,  which 
alleged  that  the  work  done  by  the  contractor 
was  inherently  dangerous,  and  that  the  county 
at  all  times  controlled  the  manner  of  doing  it, 
showed,  as  against  demurrer,  that  the  work  was 
being  done  by  an  employ^  of  the  county,  not 
by  au  independent  contractor,  thoi'.gh  it  contain- 
ed a  copy  of  the  contract  under  which  the  work 
was  being  done,  and  which  showed  on  Its  face 
that  the  contractor  was  an  Independent  contrac- 
tor. 

[Ed.  Note. — For  other,  cases,  see  Counties, 
Cent  Dig.  §§  355-359;   Dec.  Dig.  <®=3222.] 

Department  1.  Appeal  from  Superior 
Court,  Pacific  County;  O.  R.  Holcomb, 
Judge. 

Action  by  the  Northern  Pacific  Railway 
Company  against  J.  B.  TiUotson,  Pacific 
County,  and  others.  From  a  Judgment  sus- 
taining the  demurrer  of  Pacific  County  to  the 
complaint,  and  dismissing  the  action  as  to  it, 
plaintlfF  appeals.    Reversed  and  remanded. 

Geo.  T.  Reld,  L.  B.  da  Ponte,  and  J.  W. 
Quick,  all  of  Tacoma,  and  Robt  0.  Chambers, 
of  Raymond,  for  appellant.  H.  W.  B.  Hewen 
and  Herman  Murray,  both  of  South  Bend,  for 
respondents. 

MOUNT,  J.  This  action  was  brought  by 
the  plaiutlfiT  to   recover  damages   from   the 


CssFor  other  cas«B  see  Bame  topic  and  KEY-NUMBEUi.  In  all  Key-Numbered  Digests  and  Indexes 
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defendants  on  acconnt  of  Injaries  to  tbe 
right  of  way,  railroad  tracks,  and  telegraph 
wires  of  the  railway  company.  The  defend- 
ant Pacific  connty  appeared  separately  and 
filed  a  demurrer  to  the  complaint.  This  de- 
murrer was  sustained  upon  the  ground  that 
the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  plaintiff 
elected  to  stand  upon  the  allegations  of  the 
complaint,  and  the  action  was  dismissed  as 
to  Pacific  county.  The  plaintiff  has  ap- 
pealed. 

The  complaint,  after  alleging  the  incorpo- 
ration of  the  plaintiff,  alleges  that  in  July, 
3.911,  the  defendant  Pacific  county  entered 
into  a  contract  with  Zlndorf  &  EUiott  where- 
by they  agreed  to  construct  a  part  of  state 
road  No.  5  in  Pacific  county.  A  copy  of  the 
contract  between  Pacific  county  and  Zlndorf 
A  Elliott  is  attached  to  the  complaint  and 
made  a  part  thereof;  that  subsequently  Zln- 
dorf &  Elliott,  with  the  consent  of  Pacific 
county,  sublet  a  part  of  the  work  to  the  de- 
fendant J.  B.  Tillotson,  who,  in  carrying  out 
the  contract  tot  and  on  behalf  of  Pacific 
county,  and  as  its  agent  under  the  terms  of 
said  contract,  so  negligently  and  carelessly 
performed  and  completed  the  contract,  and 
particularly  in  the  blasting  and  felling  of 
trees  In  the  building  of  said  road,  that  the 
same  fell  upon  and  greatly  endangered  the 
plaintiff's  telegraph  wires,  and  endangered 
the  operation  of  the  trains  of  the  plaintiff, 
and  injured  and  damaged  the  railroad  track 
owned  by  the  plaintiff,  so  that  for  the  neces- 
sary protection  of  said  telegraph  wires  and 
track  and  the  operation  of  plaintifTs  trains, 
it  was  forced  to  and  did  incur  expense  in  the 
sum  of  $221.67.  After  alleging  that  these  ex- 
penses were  reasonable,  and  that  a  claim 
therefor  .was  presented  to  Pacific  county  and 
rejected,  the  complaint  then  states: 

"That  the  defendant  Pacific  county  was  en- 
gaged in  the  construction  of  that  part  of  state 
road  No.  5  described  herein  daring  the  year 
1911,  and  that  the  defendant  Tillotson  was  the 
agent  of  the  defendant  Pacific  county,  and  em- 
ployed by  it  in  coDStructing  said  highway  at 
the  points  where  the  damage  to  plaintifTs  prop- 
erty occurred ;  that  a\  the  time  the  defendant 
Pacific  county  entered  into  the  contract  whidi 
is  hereto  attached,  and  at  the  time  they  em- 

S loved  the  defendant  Tillotson  to  construct  the 
ignway  herein  described,  the  defendant  Pa- 
cific county,  and  its  officers,  agents,  and  em- 
ployes, including  the  defendant  Tillotson,  well 
knew  that  the  construction  of  said  highway  ac- 
cording to  the  plans  and  specifications  of  said 
contract  was  inherently  and  intrinsically  dan- 
gerous in  and  of  itself  and  would  necessarily 
result  in  damaging  the  plaintiff's  right  of  way, 
railway  tracks,  and  tefegraph  wires,  adjacent 
thereto,  and  would  necessarily  result  in  en- 
dangenng  tbe  operation  of  the  plaintiffs  trains; 
that  the  probable  result  of  the  construction  of 
said  highway  according  to  the  plans  and  specifi- 
cations set  forth  and  made  a  part  of  said  con- 
tract was  at  all  times  known  to  tbe  defendant 
Pacific  county,  its  agents,  officers,  and  employes 
and  to  the  defendant  Tillotson;  that  the  em- 
ployer. Pacific  county,  at  all  times  during  tbe 
construction  of  said  highway,  controlled  the 
manner  of  doing  the  work. 

"That  at  the  point  where  the  injuries  set  forth 
in  this  complaint  were  sustained,  state  road  No. 


5  is  in  close  in'ozimity  to  the  right  of  way,  rail- 
way track,  and  telegraph  wires  of  this  plain- 
tiff; that  defendant  Tillotson,  in  constructing 
said  roadway  under  the  plans  and  specification 
as  giTen  him  by  defendant  Pacific  county,  used 
explosiTes  for  tbe  purpose  of  removing  stones, 
stumps,  and  other  material  from  said  roadway 
and  the  natural,  probable,  and  reasonable  re- 
sults of  the  use  of  said  explosives  for  sudi  pur- 
poses was  to  throw  stones,  stumps,  and  trees 
onto  and  across  the  ri|ht  of  way,  railway 
tracks,  and  telegraph  wires  of  the  plaintiff; 
that  in  cutting  down  trees  on  the  roadway  the 
defendant  Tillotson  negligently  and  carelessly 
allowed  said  trees  to  fall  onto  and  across  the 
right  of  way,  railway  track,  and  telegraph  wires 
of  this  plaintiff;  tiiat  the  methods  employed 
by  the  defendant  Tillotson  in  removing  stones, 
stumps,  and  trees  from  the  roadway  was  nt  nil 
times  contemplated  by  the  defendant  Pacific 
county,  and  the  methods  so  used  were  sanction- 
ed by  Pacific  county  and  its  county  en^ncer; 
that  the  methods  and  manner  of  tbe  defendant 
Tillotson  in  constructing  said  state  aid  road 
No.  6  were  the  usual  and  cnstomary  methods 
of  doing  said  work,  and  were  so  known  to  be 
to  the  defendant  Pacific  county  at  the  time  the 
contract  was  entered  into  with  the  said  Zin- 
dorf  ft  Elliott,  and  at  all  times  during  the  prog- 
ress of  the  said  work,  and  was  acquiesced  in 
by  the  said  defendant  Pacific  county,  its  offi- 
cers, agents,  and  employes,  who  at  all  tbe  times 
during  the  progress  of  said  work  had  knowl- 
edge of  the  methods  and  means  whereby  said 
contract  was  being  completed. 

"That  in  the  month  of  August,  1911.  the 
plaintiff  warned  tbe  defendant  Tillotson  and  the 
defendant  Pacific  county,  and  the  county  en- 
gineer of  pacific  county.  Wash.,  that  tbe  man- 
ner in  which  the  defendiant  Pacific  county  and 
the  defendant  Tillotson  were  prosecuting  the 
work  on  the  highway  herein  deso^bed  was  dam- 
aging tbe  property  of  the  plaintiff,  and  endan- 
gering the  operation  of  its  trains;  that  notwith- 
standing such  warning  the  defendants  continued 
with  the  work  of  construction  in  the  same 
manner,  which  construction  work  resulted  in 
the  damages  hereinbefore  set  forth;  that  said 
damages  were  caused  wholly  by  the  manner 
in  which  the  defendant  Tillotson  constructed 
said  highway,  and  was  done  with  the  knowledge 
and  consent  of  tbe  defendant  Pacific  county,  its 
officers,  agents,  and  employes." 

[1 , 1]  The  trial  court  was  of  the  opinion 
that  the  contract  entered  into  between  Pacific 
county  and  Zlndorf  &  Elliott,  and  the  subcon- 
tract let  to  the  defendant  Tillotson,  constitut- 
ed the  defendant  Tillotson  an  independent 
contractor.  We  have  no  doubt  that  the  con- 
tract entered  into  between  Pacific  county  and 
Zlndorf  &  Elliott,  upon  its  face  constituted 
Zlndorf  &  Elliott  and  the  subcontractors  in- 
dependent contractors.  The  rule  is  well  set- 
tled that  the  principal  is  not  liable  for  tbe 
acts  of  an  independent  contractor  unless  tbe 
character  of  tbe  work  to  be  performed  is 
inherently  and  intrinsically  dangerous.  The 
rule  is  well  settled  in  North  Bend  L.umber 
Co.  V.  Chicago,  M.  &  P.  S.  Ry.  Co.,  76  Wash. 
232,  136  Pac.  1017,  where,  after  considering 
many  cases,  we  stated  the  rule  as  follows: 

"A  contractor,  to  be  independent  must  ex- 
ercise an  independent  employment.  He  must  be 
at  liberty  to  perform  the  work  he  undertakes 
In  his  own  way,  at  his  own  time,  within  the 
limits  of  the  time  fixed  in  the  contract,  and  b; 
such  means  as  to  him  seems  most  suitable. 
This  does  not  mean,  of  course,  that  the  contract 
Itself  may  not  prescribe  that  the  work  shall  be 
performed  in  a  particular  manner,  or  that  cer 
tain  parts  of  it  must  be  completed   within  a 
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time  less  than  tbe  time  fixed  for  the  comple- 
tion of  the  whole,  or  that  certain  means  shall 
be  employed  in  the  accomplishment  of  the  work, 
but  it  means  that  control  over  these  matters 
must  not  be  left  to  the  whim  or  caprice  of  the 
employer,  or  his  representative,  to  be  exercised 
as  the  work  progresses.  If  such  right  of  con- 
trol is  retained,  if  the  employer  reserves  to  him- 
self, or  to  his  representative,  the  right  to  con- 
trol at  his  pleasure  the  manner  and  means  by 
which  the  work  contracted  for  is  to  be  accom- 
plished, if  the  employer  may  stand  by  and  tell 
the  person  undertaking  the  work,  where,  when, 
and  how  it  shall  be  performed,  such  person  is 
the  agent  and  servant  of  the  employer,  and  not 
an  independent  contractor.  The  employer  may 
reserve  to  himself  the  right  to  judge  of  the  re- 
salt  of  the  work,  and  may  exercise  this  right 
as  to  the  character  of  the  work  or  as  to  the 
character  of  the  materials  nsed  •  •  •  while 
the  work  progresses  without  destroying  the  in- 
dependent nature  of  the  contract,  but  matters 
of  this  kind  mark  tiie  limits  of  his  rights;  they 
must  relate  to  results,  and  not  as  to  the  means 
by  whldi  the  results  are  accomplished." 

In  Freebnry  r.  Chicago,  M.  &  P.  S.  By.  Co., 
77  Wash.  464,  187  Pac.  1044,  we  stated: 

"But  this  general  rule  is  subject  to  well-set- 
tled exceptions.  One  of  these  is  that,  where  the 
work  to  be  done  is  inherently  or  intrinsically 
dangerous  in  itself,  and  will  necessarily  or  prob- 
ably result  in  injury  to  third  persons  unless 
messures  are  adopted  by  which  such  conse- 
quences may  be  prevented,  an  employer  cannot 
evade  responsibility  by  entering  into  an  inde- 
pendent contract  with  another  person  for  the 
doing  of  the  work.  In  Kendall  ▼.  Johnson,  61 
Wash.  477,  89  Pac.  310,  it  is  said :  'Where  the 
work  is  inherently  or  intrinsically  dangerous  in 
itself  and 'will  necessarily  or  probably  result 
in  injury  to  third  persons,  unless  measures  are 
adopted  by  whidi  such  consequences  may  be 
prevented,  and  in  other  like  cases,  a  party  will 
not  be  permitted  to  evade  responsibiliQr  by  plac- 
ing an  independent  contractor  in  charge  of  the 
work.'" 

And  In  Schade  Brewing  Co.  r.  Chicago,  M. 
&  P.  S.  Ry.  Co.,  79  Wash.  651,  140  Pac.  897, 
we  again  considered  the  rale  first  above 
quoted. 

If  we  were  to  consider  only  the  terms  of 
the  contract  entered  Into  between  Pacific 
county  and  Zindorf  &  Elliott,  we  would  be 
constrained  to  bold  that  the  contract  upon 
its  face  constitnted  the  contractors  Inde- 
pendent contractors,  for,  tinder  the  terms  of 
tiie  contract  the  contractors  were  authorized 
to  i)erf onn  the  work  In  their  own  way,  with- 
ont  interference  on  the  part  of  the  county  or 
the  county  engineer,  except  as  to  the  resnlt 
of  the  work.  The  eighteenth  paragraph  of 
the  specifications,  attached  to  and  made  a 
part  of  the  contract,  provides: 

"If  any  work  or  service  be  required  to  be  done 
which  in  the  opinion  of  the  engineer  does  not 
come  within  the  class  of  work  to  be  measured 
under  the  contract,  he  shall  be  at  liberty  to 
direct  the  contractor  to  perform  the  same  by 
day's  labor,  and  the  contractor  when  required 
by  him  shall  furnish  such  force  and  materials 
and  perform  such  work  in  the  manner  directed, 
and  be  shall  be  paid  the  reasonable  and  actual 
wages  of  the  men  as  ascertained  by  the  time- 
keeper and  the  actual  value  of  all  materials 
funushed,  together  with  ten  per  cent  of  the 
total  amonnt  for  the  use  of  totds  and  profit. 
The  engineer  shall  be  at  liberty  to  discharge  any 
ineffirient  or  unsuitable  workman  wno  shall  be 


placed  on  such  work,  and  the  work  so  perform- 
ed shall  be  subject  to  his  approval  before  pay- 
ment is  made  therefor." 

But  this  provision  of  the  contract  relates 
only  to  the  work  specified  In  that  paragraph. 
It  does  not  apply  generally  to  the  whole 
work  under  the  contract  We  are  satisfied, 
therefore,  that  if  we  may  look  only  to  the 
terms  of  the  contract  entered  Into  between 
Pacific  county  and  the  original  or  subcontrac- 
tor, these  contractors  are  independent  con- 
tractors for  whose  negligence  the  county 
would  not  be  liable. 

[3]  But  as  we  have  seen  above,  the  com- 
plaint alleges  that  the  work  to  be  done  by 
the  subcontractor — 

"was  inherently  and  intrinsically  dangerous 
in  and  of  itself,  and  would  necessarily  result 
in  damaging  the  plaintiCTs  right  of  way,  railway 
tracks,  and  telegraph  wires;  *  *  *  that  the 
employer,  Pacific  county,  at  all  times  during 
the  construction  of  said  highway,  controlled 
the  manner  of  doing  the  work." 

It  Is  apparent  that  these  allegations  of  the 
complaint,  which,  for  the  purposes  of  the 
general  demurrer  must  be  taken  as  true, 
bring  the  case  within  the  rule  where  the 
employer  reserves  to  himself,  or  to  his  rep- 
resentative, the  right  to  control  the  manner 
and  means  of  doing  the  work.  The  person 
employed  by  him  is  his  servant,  and  not  an 
independent  contractor.  We  are  satisfied 
under  the  role  stated  that  this  case  is  not 
controlled  by  Campbell  ▼.  Jones,  60  Wash. 
265, 110  Pac.  1083,  but  is  controlled  by  North 
Bond  Lumber  Co.  v.  Chicago,  M.  &  P.  S.  Ry. 
Co.,  and  the  subsequent  cases  herein  dted, 
supra;  and  the  complaint  states  a  cause  of 
action  against  Pacific  county. 

The  Judgment  of  the  trial  court  mnst 
therefore  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

MORRIS,  C.  J.,  and  PARKBB,  ELUS, 
and  CHADWICK,  JJ.,  concur. 


(U  Wash.  633) 
HENBT  T.  CHICAOO,  M.  «  P.  S.  RT.  CO. 

(No.  12263.) 

(Supreme  Court  of  Washington.    April  5,  1915.) 

1.  Cabbiebs  es>218— Cabbiaoe  o^  Live  Stock 
—Actions. 

A  stipulation  in  a  bill  of  lading  providing 
that  no  claim  for  loss  or  injury  to  the  live  stock 
transported  shall  be  valid  unless  presented  in 
writing  within  30  days  after  it  shall  have  occur- 
red is  not  within  the  prohibition  of  Rem.  & 
Bal.  Code,  {  8648,  declaring  that  no  contract, 
receipt,  or  regulation  shall  exempt  any  corpora- 
tion engaged  in  transporting  live  stock  from  the 
liability  of  a  common  carrier  which  would 
exist  bad  no  receipt  or  agreement  been  entered 
into. 

[ESd.  Note. — EV>r  other  cases,  see  Carriers, 
Cent  Dig.  U  674-696,  927,  928,  933-849 ;  Dec. 
Dig.  «=9218.] 

2.  CoMHEBCK  «=38— Cabriaob  ot  LaTB  SrooK 
— IiiKTTATioK  or  LlABILrrT. 

The  validity  of  a  provision  restricting  the 
liability  of  an  interstate  carrier  of  live  stock 
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depends  upon  the  federni  statutes,  and  the  fed- 
eral decisions  are  controlling. 

(Ed.  Note,— For  other  cases,  see  Commerce, 
Cent.  Dig.  $  5;    Dec.  Dig.  «=>8.] 

3.  Trial  ®=>165 — Gbound  of  Nonstjit. 

Where  a  railroad  company  set  up  in  de- 
fense a  stipulation  la  the  bill  of  lading  requir- 
ing presentation  of  claims  for  loss,  and  the  bill 
was  admitted  without  objection,  except  as  to 
the  validity  of  the  stipulation,  the  question 
whether  the  burden  of  proving  the  bill  of  lad- 
ing was  on  plaintiff  or  the  rauroad  company  is 
immaterial  in  disposing  of  a  motion  for  nonsnit 
made  at  the  close  of  plaintiff's  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
I>i«.  ii  373,  374;    Dec  Dig.  ®=»165.] 

4.  Cabbiebs  «=3228— Cabbiaoe  or  LavK  Stock 
— Actions — Bubden  of  Pboof. 

While  plaintiff  relied  on  the  carrier's  com- 
mon-law liability,  the  bill  of  lading,  containing 
a  provision  that,  unless  claim  was  presented 
within  30  days,  no  recovery  could  be  had  for 
loss  or  injury  to  the  shipment,  having  been  re- 
ceived in  evidence,  plaintiff  has  the  burden  of 
proving  the  presentation  of  claim  as  a  condi- 
tion precedent  to  recovery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  K  957-960 ;    Dec.  Dig.  «=>228.] 

5.  New    Tbiai,   «=>106— Nkwlt    Discovebed 
Evidence — Gbqunds. 

Where  the  affidavits,  as  a  whole,  showed 
that  plaintiff  bad  not  presented  bis  claim  with- 
in 30  days,  as  required  by  the  bill  of  lading, 
plaintiff  will  not  be  granted  a  new  trial  on  the 
ground  of  newly  discovered  evidence  tending  to 
show  presentation  of  the  claim  within  that  time. 
[E!d.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  {  224 ;   Dec.  Dig.  «=9l06.] 

6.  Costs  ®=3l84 — Mileage— Witnesses. 

Though  the  witnesses  were  the  servants  of 
the  defendant  railroad  company,  and,  as  such, 
were  transported  free  of  cost  to  the  place  of 
trial,  it  is  proper  In  taxing  costs  to  allow  the 
mileage  and  per  diem  of  such  witnesses  against 
plaintiff,  who  was  defeated,  where  the  railroad 
company  showed  that  the  loss  by  reason  of  hav- 
ing the  witnesses  away  from  their  employments, 
their  maintenance,  and  the  actual  expense  of 
transportation  would  be  no  more  than  repaid 
by  the  allowance  of  such  items. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  a  715-736;    Dec  Dig.  <S=>184.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  MitcbeU  Gilliam,  Judge. 

Action  by  James  Henry  against  the  Chi- 
cago, MUwankee  &  Puget  Sound  Railway 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    AfBrmed. 

Ryan  &  Desmond,  of  Seattle,  for  appellant 
Geo.  W.  Korte,  of  Seattle,  for  respondent 

PARKER,  J.  The  plainttff  commenced  this 
action  In  the  superior  court  for  King  county 
seeking  recovery  of  damages  which  he  claims 
resulted  from  the  negligence  of  the  defendant 
In  handling  and  caring  for  four  shipments 
of  live  stock  for  him,  materially  impairing 
their  value.  The  cause  proceeded  to  trial 
before  the  court  and  a  Jury,  when  at  the 
close  of  the  evidence  Introduced  In  behalf  of 
the  plaintiff  counsel  for  the  defendant  moved 
for  Judgment  upon  the  ground,  among  others, 
that  there  had  been  no  evidence  introduced 
showing  that  the  plaintiff  had  presented  to 
the  defendant  In  writing  his  claim  of  alleged 


loss,  as  required  by  the  stipulations  of  the 
written  contracts  for  the  shipments.  The 
court  granted  the  motion  upon  this  ground, 
and  rendered  Judgment  of  dismissal  accord- 
ingly. Fi-om  this  disposition  of  the  cause  tbe 
Ijlrlt-.tlf  has  appealed. 

Appellant  Is  engaged  In  the  wholesale  meat 
auu  '»utc!:er  business  at  Seattle.  He  buys 
live  stock  throughout  the  Northwestern 
states,  shipping  the  same  to  his  plant  at 
Seattle.  Three  of  the  shipments  here  in- 
volved were  from  points  in  Montana  to 
Seattle,  in  this  state.  One  was  from  Castle- 
ton,  in  this  state,  to  Seattle.  So  three  of  them 
were  Interstate  shipments,  and  one  was  an 
Intrastate  shipment  Appellant  pleads  four 
causes  of  action,  claiming  damages  In  con- 
nection with  each  shipment  separately.  He 
does  not  In  his  complaint  make  any  reference 
to  any  conditions  contained  In^  written  con- 
tracts of  shipment,  proceeding  in  his  com- 
plaint, evidently,  upon  the  theory  that  there 
were  no  contracts  of  shipment  other  than 
such  as  would  be  Implied  from  the  mere  fact 
of  the  shipments  being  made.  In  its  answer 
respondent  denies  the  negligence  charged 
against  it,  and  also  the  alleged  damage  re- 
sulting to  appellant,  and  as  an  affirmative 
defense  alleges  the  entering  into  written  con- 
tracts for  each  of  the  shipments,  each  of 
which  contracts  contain,  among  other  stipula- 
tions, the  following: 

"No  claim  for  loss,  injury,  or  damage  to  said 
live  stock,  nor  for  delay  or  decline  in  the  mar- 
ket, nor  for  injury  to  the  owner  or  person  in 
charge  thereof,  shall  be  valid  unless  presented 
to  the  company  in  writing  within  thirty  days 
after  the  same  shall  have  occurred" 

— and  further  alleges  that  none  of  appellant's 
claims  for  damage  were  presented  in  writing 
In  accordance  with  the  terms  of  this  stipula- 
tion of  the  contracts.  Appellant  replied  to 
this  affirmative  defense  by  a  general  denial 
only.  This  general  denial  was  apparently 
made  upon  the  theory  that  the  stipulation 
in  the  contracts  as  to  presentation  of  claims 
for  damage  is  void  under  tbe  law  of  this 
state,  and  therefore  has  no  lawful  existence 
as  a  part  of  the  contracts,  rather  than  that 
such  stipulation  was  not.  In  fact,  embodied 
in  the  contracts,  or  that  the  contracts  were 
not  in  writing.  This  theory  seems  apparent 
from  subsequent  events  occurring  during  the 
trial.  Upon  cross-examination  of  appellant's 
witnesses  who  had  signed  each  of  these  writ- 
ten contracts  for  him,  and  as  a  part  of  their 
cross-e:iamination,  each  written  contract  was 
introduced  in  evidence  by  counsel  for  re- 
spondent over  the  objection  of  counsel  for  ap- 
pellant. This  objection  was  made  to  the  in- 
troduction of  each  written  contract  upon 
the  ground,  In  substance,  that  the  stipulation 
contained  therein  requiring  claims  of  dam- 
age to  be  presented  to  respondent  In  writing 
within  30  days  after  the  same  shall  have  oc- 
curred is  void  under  the  law  of  this  state. 
The  written  contracts  were  offered  in  evl- 
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deuce  only  for,  the  purpose  of  showing  this 
stipulation.  Other  stipulations  In  the  con- 
tract are  of  no  consequence  here. 

One  of  the  shipments  originated  upon  the 
line  of  the  Oregon  Short  Line  Railroad  Com- 
pany In  Montana,  and  was  transferred  to 
respondent's  line  at  Butte,  Mont  The  orig- 
inal contract  entered  Into  between  the  Oregon 
Short  Line  Railroad  Company  and  the  appel- 
lant contained  a  similar  stipulation  to  that 
In  the  other  contracts  as  to  making  claim 
of  damage,  which  provision,  however,  did 
not  require  such  claim  to  he  made  in  writing. 
This  was  the  contract  pleaded  in  respond- 
enfs  affirmative  defense  to  appellant's  third 
cause  of  action.  Upon  the  transfer  of  that 
shipment  to  respondent's  line  at  Butte  a  new 
contract  was  entered  into  between  respondent 
and  appellant  in  exactly  the  same  form,  con- 
taining the  same  stipulation  as  to  presenta- 
tion of  claim  of  damage  as  in  the  other  con- 
tracts of  shipment  entered  into  between  re- 
spondent and  appellant.  This  contract  be- 
tween respondent  and  appellant  relating  to 
the  shipment  Involved  in  the  appellant's  third 
cause  of  action  was  Introduced  upon  cross- 
examination  of  appellant's  witnesses  who 
bad  signed  the  same  for  him,  as  all  the  other 
contracts  were,  and  without  any  objection 
thereto  other  than  that  made  to  the  intro- 
duction of  the  other  contracts.  This  being 
true,  we  will  treat  the  affirmative  defense  to 
appellant's  third  cause  of  action  as  amended 
to  conform  to  this  proof.  Some  contention  is 
made  by  counsel  for  appellant  In  an  attempt 
to  confine  respondent's  defense  to  the  third 
cause  of  action  to  the  original  contract  of 
shipment  entered  into  with  the  Oregon  Short 
Line  Railroad  Company  in  order  to  avoid  the 
duty  so  far  as  that  shipment  is  concerned  of 
presenting  any  claim  of  damage  in  writing. 
This  contention,  however,  we  think  is  without 
merit  in  view  of  the  facts  we  have  noticed. 
We  therefore  proceed  to  a  discussion  of  the 
case  In  the  light  of  the  fact  that  all  four  con- 
tracts entered  into  between  appellant  and 
respondent  are  exactly  alike.  Other  facts 
will  be  noticed  as  may  become  necessary 
in  our  discussion  of  the  several  contentions 
made  by  counsel. 

,  [1]  Counsel  for  appellant  contend  that  the 
trial  court  erred  In  holding  that  the  stipula- 
tion In  the  shipping  contracts  rendering 
claims  of  damage  Invalid  as  against  respond- 
ent unless  presented  in  writing  within  30 
days  after  the  same  shall  have  occurred  Is  of 
binding  force  and  effect  upon  him.  It  is  in- 
sisted that  this  stipulation  of  the  contracts 
is  void  as  being  In  contravention  of  the  pub- 
lic policy  of  this  state,  and  therefore  not  en- 
forceable In  our  courts  under  the  provisions 
of  our  public  service  commission  law  reading 
as  follows: 

"That  no  contract,  receipt,  rule,  or  regula- 
tion shall  exempt  any  corporation  en^ged  in 
transporting  live  stock  by  railway  from  liability 
of  a  common  carrier,  or  carrier  of  live  stock, 
which  would  exist  bad  no  contract,  receipt,  rale. 


or  regulation  been  made  or  entered  into."    Rem. 
&  Hal.  Code,  §  8048. 

In  support  of  this  contention,  counsel  prin- 
cipally rely  upon  our  decision  In  Carstens 
Packing  Co.  v.  So.  Pac.  Co.,  68  Wash.  239, 
108  Pac.  613,  27  L.  R.  A.  (N.  S.)  975,  holding 
that,  in  the  light  of  public  policy  as  declared 
by  this  statute,  a  common  carrier  cannot  by 
contract  exempt  itself  from  liability  for  loss 
or  injury  caused  by  its  own  negligence.  It  Is 
Insisted  that,  while  that  was  a  sUpuhitlon 
attempting  to  specifically  exempt  the  carrier 
from  liability  for  loss  caused  by  its  own  neg- 
ligence, the  stipulation  here  Involved  no  less 
contravenes  the  public  policy  declared  by  our 
statute.  In  that  it  equally  in  terms  limits  the 
liability  of  respondent  as  a  common  carrier, 
although  differing  in  terms  as  to  the  subject- 
matter  of  limited  liability.  This  court  has 
not  had  occasion  to  consider  the  validity  of 
a  stipulation  in  a  contract  of  this  exact  na- 
ture In  the  light  of  our  statute  above  quoted. 
We  have,  however,  in  the  case  of  Carstens 
Packing  Co.  v.  Northern  Pacific  Railway  Co, 
64  Wash.  256,  116  Pac.  625,  had  occasion  to 
consider  the  validity  of  a  stipulation  in  a 
shipping  contract  by  which  the  shipper  and 
the  railway  company  agreed  at  the  time  of 
making  the  shipment  upon  the  value  of  each 
bog  and  sheep  shipped.  Such  stipulation  was 
there  held  to  be  binding  upon  the  shipper  as 
fixing  the  measure  of  his  damage  caused  by 
loss  of  some  of  the  hogs  and  sheep  while  in 
the  hands  of  the  railway  company  during  the 
shipment,  regardless  of  their  real  value  and 
the  actual  damage  resulting  to  the  shipper 
from  tbi  loss.  In  that  case  the  statute  above 
quoted  was  held  not  to  curtail  the  power  of 
a  carrier  to  so  contract,  and  in  so  holding 
Justice  Mount,  speaking  for  tbe  court,  said: 

"This  statute  means  that  the  common-law  lia- 
bility cannot  be  avoided  by  contract,  It  is  the 
duty  of  the  carrier  to  safely  transport  the  goods, 
and,  in  case  of  loss  from  negligence  or  other- 
wise, the  carrier  is  liable  for  their  value,  which 
duty  may  not  be  avoided.  Bat  the  statute  doea 
not  say,  and  we  think  does  not  mean  to  say, 
that  the  parties  may  not  agree  upon  tbe  value 
of  tbe  shipment  before  it  is  made.  It  simply 
means  that  the  duty  of  tbe  carrier  to  safely 
carry  cannot  be  avoided  by  contract,  and  this 
is  the  public  policy  which  the  statute  sought  to 
declare.  If  the  property  Is  lost  or  injured,  the 
carrier  is  liable  for  the  injury  or  value  of  tbe 
property.  But  tbe  parties  are  not,  and  were  not 
at  common  law,  prohibited  firoto  agreeing  upon 
value,  either  before  or  after  injury  or  loss  has 
occurred." 

Now,  since  a  stipulation  of  that  nature 
may  be  lawfully  made  In  a  shipping  contract, 
which  may  in  a  measure  limit  a  shipper's 
recovery  to  an  amount  less  than  bis  actual 
damage  to  the  property  shipped,  how  can  It 
other  than  logically  follow  that  a  stipulation 
may  not  be  lawfully  made  calling  for  the 
presentation  of  a  claim  in  writing  for  dam- 
ages by  the  shipper  to  tbe  carrier  within  a 
limited  time,  reasonable  In  extent,  which  does 
not  limit  the  amount  of  the  carrier's  liabil- 
ity. Such  a  stipulation,  we  think,  does  not 
"ejrempt"  the  railway  company  "from  liabil- 
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itv  of  a  eommon  carrier,  or  carrier  of  Uve 
ttook,  toTUcA  would  eaist  Add  no  contract, 
receipt,  rule,  or  regulation  been  made  or  en- 
tered into";  these  italicized  words  being 
those  of  the  statute.  It  was  an  agreement, 
we  think,  looking  only  to  the  manner  of 
making  and  adjusting  whatever  claims  of 
damage  might  arise. 

In  Smith  Meat  Co.  t.  O.  B.  &  N.  Co..  68 
Or.  206,  117  Pac.  803,  there  was  Involved  and 
considered  the  validity  of  a  stipulation  in 
a  shipping  contract  reading  as  follows: 

"Unless  claims  for  loss,  damage,  or  detention 
are  presented  within  ten  days  from  the  date  of 
the  anloading  of  said  stock  at  destination,  and 
before  said  stock  has  been  mingled  with  other 
stock,  such  claims  shall  be  deemed  to  be  waived, 
and  the  carriers  and  each  thereof  shall  be  dis- 
charged from  liability." 

In  upholding  the  validity  and  binding 
force  of  this  stipulation.  Justice  McBrlde, 
speaking  for  the  court,  said: 

"The  stipulation  that  a  claim  of  injury  shall 
be  presented  within  ten  days  and  before  the 
stock  shipped  shall  have  been  mingled  with  other 
stock  is  a  reasonable  stipulation  on  its  very 
face.  Transportation  companies  can  only  do 
business  through  employ&s,  and  the  location  of 
these,  as  well  as  the  time  of  their  employment, 
is  subject  to  change.  It  is  only  fair  that,  in 
cases  of  this  character,  the  corporation  should 
be  seasonably  notified  that  a  claim  for  damages 
would  be  insisted  upcm,  in  order  that  a  careful 
inspection  of  the  animals  and  timely  inquiry 
into  the  conditions  attending  their  transporta- 
tion may  be  investigated,  and  the  actual  facts 
ascertained.  This  is  not  a  stipulation  exempt- 
ing the  carrier  from  liability  for  negligence,  but 
one  giving  it  an  opportunity  to  ascertain  wheth- 
er its  servants  have  been,  in  fact  negligent. 
Such  stipulations  have  been  frequently  upheld 
by  the  courts." 

In  Giles  V.  Attdilson,  T.  &  S.  F.  By.  Co.,  92 
Kan.  322,  140  Pac.  875,  Justice  Porter,  speak- 
ing for  the  court  touching  the  validity  of  a 
stipulation  in  a  shipping  contract,  making 
the  presentation  of  a  claim  for  damage  a 
"condition  precedent"  to  the  shipper's  right 
of  recovery,  said: 

"A  stipulation  in  a  contract  of  shipment  of 
live  stock  that,  as  a  condition  precedent  to  his 
right  to  recover  damages  for  loss  or  injury  dur- 
ing transportation,  the  shipper  shall  give  no- 
tice of  bis  claim  before  the  stock  is  mingled  with 
o^er  stock,  has  been  repeatedly  held  to  be  a 
reasonable  stipulation.  Sprague  v.  Mo.  Pac. 
By.  Co.,  34  Kan.  347,  8  Pac.  465 ;  Railway  Co. 
.  V.  Kirkham,  63  Kan.  255,  65  Pac.  261;  Rail- 
way Co.  V.  Wright.  78  Kan.  94,  95  Pac.  1132 ; 
Hayes  v.  Bailway  Co.,  84  Kan.  1,  113  Pac.  421 ; 
Bay  V.  Bailway  Co.,  90  Kan.  244,  133  Pac. 
847.  A  provision  requiring  such  notice  as  a 
condition  precedent  to  recovery  is  not  a  stipu- 
lation against  the  carrier's  negligence.  Railway 
Co.  V.  Morris,  65  Kan.  532,  70  Pac.  651.  The 
Supreme  Court  of  the  United  States,  in  Mo., 
Kan.  &  Tex.  Ry.  v.  Harriman,  227  U.  S.  657, 
33  Sup.  Ct.  397,  57  L.  Ed.  690,  has  upheld  the 
same  kind  of  a  stipulation  where  the  liability 
arose  under  the  Carmack  amendment  (Act  June 
29, 1906,  c.  3591,  f  7,  34  Stat.  593 ;  U.  S.  Comp. 
StSnpp.  1911,  p.  1307)  on  the  ground  that  the 
liability  which  the  act  of  Congress  imposes 
upon  the  carrier  is  only  a  continuation  or  exten- 
sion of  common-law  liability." 

These  Oregon  and  Kansas  decisions  had 
reference  to  intrastate  shipments,  so  that  the 
conclusion  reached  therein  did  not  present  a 


federal  question,  and  was  not  tbe  result  of 
any  compelling  influence  of  the  decisions  of 
the  federal  courts  under  the  so-called  Car- 
mack  amendment  to  the  Interstate  Commerce 
Act,  except  in  so  far  as  the  decisions  of  the 
federal  courts  were  considered  persuasive  in 
support  of  the  conclusion  reached  as  a  gener- 
al proposition  of  law. 

In  Southern  Express  Co.  t.  Caldwell,  88  U. 
S.  (21  Wall.)  264,  22  L.  Bd.  556,  a  case  decid- 
ed before  there  was  any  federal  statute  bear- 
ing upon  the  question,  there  was  Involved  a 
stipulation  in  a  shipping  coiitract  providing 
that  the  carrier  should  not  be  held  liable  for 
any  loss  or  damage  to  the  package  shipped 
unless  claim  be  made  therefor  witliin  90  days 
from  its  delivery  to  the  express  company. 
Considering  the  validity  of  this  stipulation, 
notwithstanding  the  Supreme  Court  had 
theretofore  committed  itself  to  the  doctrine 
that  common  carriers  could  not  contract 
against  liability  resulting  from  their  own 
negligence,  Justice  Strong,  speaking  for  the 
court,  said: 

"It  may  be  remarked,  in  the  first  place,  that 
the  stipulation  is  not  a  conventional  limitation 
of  the  right  of  the  carrier's  employer  to  sue. 
He  is  left  at  liberty  to  sue  at  any  time  within 
the  period  fixed  by  the  statute  of  limitations. 
He  is  only  required  to  make  bis  claim  within 
90  days,  in  season  to  enable  the  carrier  to  as- 
certain what  the  facts  are,  and,  having  made  his 
claim,  he  may  delay  his  suit. 

"It  may  also  be  remarked  that  the  contract 
is  not  a  stipulation  for  exemption  from  respon- 
sibility for  the  defendants'  negligence,  or  for 
that  of  their  servants.  It  is  freely  conceded 
that,  had  it  been  such,  it  would  have  been 
against  the  policy  of  the  law,  and  inoperative. 
Such  was  our  opinion  in  R.  Co.  v.  Lockwood, 
17  WaU.  357,  21  L.  Ed.  627.  A  common  car- 
rier is  always  responsible  for  his  negligence, 
no  matter  what  his  stipulations  may  be.  But 
an  agreement  that,  in  case  of  failure  by  the 
carrier  to  deliver  the  goods,  a  claim  shall  be 
made  by  the  bailor,  or  by  the  consignee,  within 
a  specified  period,  if  that  period  be  a  reasonable 
one,  is  altogether  of  a  different  character.  It 
contravenes  no  public  policy.  It  excuses  no 
negligence.  It  is  perfectly  consistent  with  hold- 
ing the  carrier  to  the  fullest  measure  of  good 
faith,  of  diligence,  and  of  capacity,  which  the 
strictest  rules  of  the  common  law  ever  re- 
quired." 

In  Atchison,  T.  &  S.  F.  Ry.  Co.  ▼.  Baldwin, 
63  Colo.  416,  128  Pac.  449,  there  was  drawn 
in  question  the  validity  of  a  stipulation  in  a 
stock  sbipplug  contract  which  provided  tbat^ 
as  a  "condition  precedent"  to  the  right  to  re- 
cover damages  for  loss  or  injury  to  the  stock, 
the  shippers  should  give  notice  in  writing  of 
their  claim  before  such  stock  was  removed 
from  the  place  of  destination,  and  before  be- 
ing mingled  with  other  stock,  and  that  the 
failure  to  comply  therewith  should  be  a 
"complete  bar  to  recovery  for  any  and  all 
such  damage."  In  upholding  the  validity  and 
binding  force  of  this  stipulation.  Justice  Oab- 
bert,  speaking  for  the  court,  said: 

"Such  stipulations,  in  brief,  are  upheld  upon 
the  theory  that  they  are  not  opposed  to  public 
policy ;  that  they  are  reasonable,  and  do  not  in 
any  manner  exempt  the  common  carrier  from 
negligence,  but  are  conditions  of  recovery,  and 
not  exemptions  from  liability,  which  the  car- 
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rier  rnxf  lawtoUy  indade  in  its  contract  of 
shipmott  for  the  purpose  of  protecting  it  against 
fictitioas  and  unfoanded  claims  for  damages. 

Wblle  that  decision  inrolTed  an  inter- 
state sMpment,  and  therefore  a  federal  qnes- 
tlon,  it  is  apparent  from  the  decision  that  the 
court  reached  its  eoncluaion  as  a  general 
proposition  of  law,  without  considering  the 
problem  as  a  federal  question.  These  views 
find  support  in  Southern  Express  Co.  v. 
Hunnlcutt,  64  Miss.  566,  28  Am.  Rep.  385, 
and  Railway  Co.  v.  Trawick,  68  Tex.  314, 
4  a  W.  567,  2  Am.  St  Rep.  494.  There  are 
later  Texas  decisions  which  may  seem  out 
of  harmony  therewith,  but  when  critically 
examined,  they  will  be  found  to  rest  upon  a 
later  statute  of  Texas  which  expressly  pro- 
hibits railway  companies  from  making  any 
stipulation  limiting  the  time  for  presentation 
of  claima  for  damage  at  a  less  period  than 
90  days  after  the  occurrence  of  the  damage. 

All  of  the  above-noticed  decisions,  other 
than  onr  own,  deal  with  the  question  entire- 
ly independent  of  statute.  We  notice  them 
as  lending  support  to  the  view  that  the  stipu- 
lation in  the  contracts  here  involved  is  not 
a  limitation  upon  respondent's  liability  to 
respond  in  damages,  but  is  merely  an  agree- 
ment touching  the  manner  of  presenting 
claims  of  damage  looking  to  a  fair  determina- 
tion of  the  question  of  their  justness. 

In  Liquid  Carbonic  Co.  v.  Norfolk  &  West- 
em  H.  Co.,  107  Va.  323,  58  S.  B.  569,  18  Ia 
R.  A.  (N.  S.)  753,  the  court  had  under  con- 
sideration a  stipulation  in  a  shipping  con- 
tract in  substance  the  same  as  that  here  in- 
volved. At  that  time  there  was  in  force  in 
"nrginia  a  statute  the  same  In  terms  as  our 
own,  except  that  the  Virgiala  statute  Is  ap- 
plicable to  all  shipments,  while  ours  relates 
only  to  live  stock  shipments.  After  a  review 
of  the  question  at  some  length,  citing  many 
authorities,  the  court  arrived  at  the  oon- 
<dnslon  that  the  stipulation  was  a  valid  ex- 
ercise of  contracting  power  on  the  part  of  the 
railway  company,  notwithstanding  the  stat- 
ute; and  this  manifestly  upon  the  theory 
that  such  stipulation  in  the  shipping  contract 
did  not  purport  to  exempt  the  railway  com- 
pany from  liability.  It  is  of  interest  to  note 
that  this  decision  was  rendered  In  September, 
1907,  after  the  passage  of  the  Carmack 
amendment,  and,  although  It  relates  to  an  in- 
terstate shipment,  the  conclusion  was  reach- 
ed manifestly  as  a  general  proposition  of 
law,  and  without  regard  to  there  being  a 
federal  question  involved. 

Turning  now  to  the  decisions  of  the  fed- 
«ral  courts  touching  the  effect  of  the  Carmack 
amendment  to  the  Interstate  Commerce  Act, 
which  has  been  the  subject  of  much  discus- 
sion in  the  federal  courts  during  the  last  few 
years,  we  first  notice  the  terms  of  that 
amendment  so  far  as  here  Involved,  which 
are  as  follows: 

"That  any  common  carrier,  railroad,  or  trans- 
portation company  receiving  property  for  trans- 
portation  from  a  point  in  one  state  to  a  point 


in  another  state  shall  issue  a  receipt  or  bill  of 
lading  therefor  and  shall  be  liable  to  the  lawful 
holder  thereof  for  any  loss,  damage,  or  injury 
to  such  property  caused  by  it  or  by  any  com- 
mon carrier,  railroad,  or  transportation  com- 
pany to  which  such  property  may  be  delivered, 
or  over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  mle,  or  regula- 
tion shall  exempt  such  common  carrier,  rail- 
road, or  transportation  company  from  the  lia- 
bihty  hereby  imposed."  Act  June  29,  1906,  c. 
3591,  §  7,  34  Stat.  584  (U.  S.  Comp.  St  1913, 
i  8592). 

A  comparison  of  this  language  with  the 
provision  of  our  public  service  commission 
law  here  invoked  by  counsel  for  appellant, 
we  think,  renders  it*  apparent  that  the  fed- 
eral statute  goes  as  far  in  limiting  the  right 
of  common  carriers  to  contract  touching  in- 
terstate shipments  as  onr  own  law  does 
touching  Intrastate  shipments;  in  other 
words,  whatever  may  be  lawfully  contracted 
for  under  the  federal  law  may  be  lawfully 
contracted  for  under  our  law.  This  fact  will 
render  the  decisions  of  the  federal  courts  up- 
on the  subject  of  material  aid  to  us  here, 
viewing  them  simply  as  authorities  upon  the 
general  problem^  rather  than  as  of  compelling 
force  upon  a  federal  question. 

In  Mo.,  Kan.  &  Tex.  Ry.  Co.  v.  Harrlman, 
227  D.  S.  657,  33  Sup.  Ct  397,  57  L.  Ed.  690, 
the  court  considered  the  binding  force  and 
validity  of  a  live  stock  shipping  contract 
wherein  it  was  stipulated,  among  other 
things,  that: 

"No  suit  shall  be  brought  against  any  car- 
rier, and  only  against  the  carrier  on  whose  line 
the  injuries  occur,  after  the  lapse  of  90  dajre 
from  the  happening  thereof,  any  statute  or  limi- 
tation to  the  contrary  notwithstanding." 

In  deciding  that  this  was  a  lawful  stipula- 
tion In  the  light  of  the  provision  of  the  Car- 
mack amendment  above  quoted.  Justice  Lur- 
ton,  speaking  for  the  court,  at'  page  671  of 
227  U.  S.,  at  page  400  of  33  Sup.  Ct  (57 
li.  Ed.  690),  said: 

"It  is  conceded  that  there  are  statutes  in  Mis- 
souri, the  state  of  the  making  of  the  contract, 
and  the  state  in  which  the  loss  and  damage  oc- 
curred, and  in  Texas,  the  state  of  the  forum, 
which  declare  contracts  invalid  which  require 
the  bringing  of  an  action  tor  a  carrier's  lia- 
bility in  less  than  the  statutory  period,  and  that 
this  action,  though  started  after  the  lapse  of 
the  time  fixed  by  the  contract,  was  brought 
within  the  statutory  period  of  both  states.  The 
liability  sought  to  be  enforced  is  the  'liability'  of 
an  interstate  carrier  for  loss  or  damage  under 
an  interstate  contract  of  shipment  declared  by 
the  Carmack  amendment  of  the  Hepburn  Act 
of  June  29,  1906.  The  validity  of  any  stipula- 
tion in  such  a  contract  which  involves  the  con 
struction  of  the  statute,  and  the  validity  of  t\ 
limitation  upon  the  liability  thereby  imposed,  i» 
a  federal  question  to  be  determined  under  the 
general  common  law,  and,  as  such,  is  with- 
drawn from  the  field  of  state  law  or  legisla- 
tion. Adams  Express  Co.  v.  Croninger,  226  V. 
S.  491  [33  Sup.  Ct.  148,  57  L.  Ed.  314,  44  L. 
R.  A.  (N.  S.)  2571;  Michigan  Central  Railroad 
V.  Vreeland,  227  U.  S.  59  [33  Sup.  Ct  192,  57 
L.  Ed.  417,  Ann.  Cas,  1914C,  1761.  The  Ua- 
bility  imposed  by  the  statute  is  the  liability  im- 
posed by  the  common  law  upon  a  common  car- 
rier, and  may  be  limited  or  qualified  by  spe- 
cial contract  with  the  shipper,  provided  the 
limitation  or  qualification  be  just  and  reason- 
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able,  and  does  not  exempt  from  loss  or  respon- 
sibility due  to  negligence.  Adams  Express  Co. 
V.  Croninger,  .and  Michigan  Central  Railroad  v. 
Vreelaod,  cited  above:  York  Co.  t.  Central 
Railroad  Co.,  3  WaU.  107  [18  L.  Ed.  1701; 
Railroad  Co.  v.  Lockwood,  17  Wall.  357  [21  L. 
Ed.  627];  Express  Co.  v.  Caldwell,  21  WaU. 
264,  267  [22  L.  Ed.  556] ;  Hart  v.  Pennsylvania 
Railroad,  112  U.  S.  331  [5  Sup.  Ct.  151,  28 
L.   Ed.  717]. 

"The  policy  of  statutes  of  limitation  is  to  en- 
conrage  promptness  in  the  bringing  of  actions, 
that  the  parties  shall  not  suffer  by  loss  of  evi- 
dence from  death  or  disappearance  of  witnesses, 
destruction  of  documents,  or  failure  of  mem- 
ory. But  there  is  nothing  in  the  policy  or  ob- 
ject of  such  statutes  which  forbids  the  parties  to 
an  agreement  to  provide-  a  shorter  period,  pro- 
vided the  time  is  not  unreasonably  short.  That 
is  a  question  of  law  for  the  determination  of 
the  court.  Such  stipulations  have  been  sustain- 
ed in  insurance  policies.  Riddlesbarger  v.  Hart- 
ford Insurance  Co.,  7  Wall.  3S6  [19  h.  Ed.  257]. 
A  stipulation  that  an  express  company  should 
not  be  held  liable  unless  claim  was  made  within 
00  days  after  a  loss  was  held  good  in  Express 
Co.  V.  Caldwell,  21  WaU.  264  [22  L.  Ed.  556]. 
Such  limitations  in  bills  of  lading  are  very  cus- 
tomary, and  have  been  upheld  in  a  multitude  of 
cases." 

That  decision  Is  also  authority  In  support 
of  the  Tiew  that  a  stipulation  in  a  shipping 
contract  agreeing  upon  the  value  of  the  prop- 
erty shipped,  and  that  such  agreed  value  be- 
comes the  measure  of  the  shipper's  damagu 
in  case  of  loss  or  injury  thereto,  is  lawful. 
This  is  also  our  conclusion  reached  In  Cars- 
tens  Packing  Co.  v.  Southern  P.  Ry.  Co.,  su- 
pra, which  we  think  Is  applicable  here  by 
analogy.  The  Ellghth  and  Ninth  federal  Cir- 
cuit Courts  of  Appeals,  in  Clegg  t.  St. 
Louis  &  S.  F.  Ry.  Co.,  203  Fed.  971,  122  C. 
C.  A.  273,  and  Kldwell  v.  Ore.  Short  Line 
By.  Co.,  208  Fed.  1,  125  C.  C.  A.  313,  reach- 
ed same  conclusions  as  to  the  validity  of  a 
stipulation  requiring  claims  for  damages  to 
be  presented  in  writing  within  a  specified 
time.  It  is  of  interest  to  note  that  the  deci- 
sion In  the  Clegg  Case  was  made  within  a 
month  following  the  decision  of  the  Supreme 
Court  in  the  Harriman  Case,  which  decision 
In  the  Harriman  Case  is  not  mentioned  in 
the  Circuit  Court's  opinion.  It  would  seem 
that  the  Circuit  Court  reached  its  conclusion 
in  harmony  with,  but  independent  of,  the 
views  of  the  Supreme  Court  Even  lu  the 
Kldwell  Case,  decided  a  few  months  later,  we 
do  not  find  any  citation  of  the  Supreme 
Court's  decision.  It  therefore  seems  prob- 
itble  that  the  Circuit  Court  reached  its  deci- 
sion in  that  case  in  harmony  wltli,  yet  inde- 
pendent of,  the  views  oit  the  Supreme  Court 

We  have  noticed  these  federal  decisions 
iilmply  as  being  persuasive  in  support  of  our 
conclusion  that  the  stipulation  in  each  of 
these  contracts  here  involved  is  valid  and 
binding  upon  the  api)ellant  In  the  light  both 
of  our  Public  Service  Commission  Law  and 
the  Interstate  Commerce  Law,  regardless  of 
the  federal  questions  involved. 

[2]  Of  course,  as  to  the  three  Interstate 
shipments  in  connection  with  which  damage 
Is  claimed,  there  is  presented  a  federal  ques- 
tion;  and  as  to  those  causes  of  action  wc 


may  observe  that  in  any  event  we  would  be 
required  to  foUow  the  federal  decisions  ren- 
dered in  the  light  of  the  Carmack  amend- 
ment. But  we  prefer  to  place  our  decision 
of  this  question  upon  the  broader  ground  of 
general  legal  principles,  regardless  of  the 
federal  question  involved.  This  renders  it 
unnecessary  for  us  to  differentiate  between 
the  three  interstate  shipments  and  the 
one  Intrastate  shipment  Upon  this  broad 
ground  we  conclude  that  the  stipulation  la 
the  contracts  Is  valid  and  binding  upon  the 
appellant,  and  that  he  must  have  complied 
therewith  as  a  condition  precedent  to  bis 
right  of  recovery. 

[3]  Contention  is  made  by  counsel  for  ap- 
pellant that  the  trial  court  erred  in  grant- 
ing a  nonsuit,  upon  the  theory  that  the  bur- 
den of  proof  rested  upon  respondent  both  as 
to  the  existence  of  the  written  contracts  con- 
taining the  stipulation  requiring  the  pre- 
senting of  claims  of  damage  In  writing  with- 
in 30  days  after  the  same  shall  have  oc- 
curred, and  the  fact  that  there  was  a  failure 
to  present  such  claim  in  writing  within 
that  time  after  the  occurrence  of  the  dam- 
age. This  contention  is  rested  upon  the  the- 
ory that  these  are  both  matters  of  defense 
only.  It  is  true  they  were  so  pleaded,  and 
that  no  reference  to  the  written  contracts 
was  made  in  appeUant's  complaint  Had 
there  been  no  proof  before  the  court  of  the 
e.Kistence  of  these  written  contracts  when  ap- 
pellant rested  his  case,  it  might  be  well  ar- 
gued that  respondent  would  not  have  been 
entitled  to  a  nonsuit  As  to  the  mere  fact  of 
the  existence  of  these  written  contracts  un- 
der which  the  shipments  were  made,  it  is 
now  of  no  cons^uence  where  the  burden  of 
proof  lay,  since)- they  were  before  the  court 
without  objection,  except  as  to  their  validity 
in  such  manner  as  to  render  their  existence 
conclusive  against  appellant,  when  appel- 
lant had  rested  his  case  and  the  nonsuit  was 
granted  against  him. 

[4]  There  was  no  proof  whatever  offered 
tending  to  show  that  appellant  had  presented 
to  respondent  his  claims  of  damage  in  writ- 
ing within  the  time  prescribed  by  the  stipu- 
lation in  the  shipping  contracts.  As  to 
where  the  burden  of  proof  rests  as  to  this 
particular  fact  is  somewhat  more  difficult 
and  a  question  upon  which  the  courts  are- 
seemingly  not  harmonious.  However,  when 
we  remember  that  the  stipulation,  in  effect 
makes  the  presentation  of  such  claims  in 
writing  within  30  days  after  the  occurrence 
of  damage  a  condition  precedent  to  appel- 
lant's right  of  recovery,  we  think  that  the 
question  must  be  resolved  iu  respondent's 
favor  by  placing  the  burden  of  proof  upou 
the  appellant.  This  is  not  a  mere  limita- 
tion of  time,  but  it  Imposes  upon  appellant 
a  duty  to  be  performed  by  him  before  he 
can  recover,  unless  the  right  of  respondent 
to  have  such  duty  performed  be  in  some 
manner  waived,  as  to  which  there  Is  nothing 
to  show  In  this  record.    In  The  Westminster, 
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127  Fed.  eSl,  62  C.  C.  A.  406,  there  was  in- 
volTed  tbe  libeling  of  the  steamship  City  of 
Westminster  seeking  recovery  of  damages 
for  Injuries  to  goods  delivered  to  the  ship 
for  transportation.  Disposing  of  the  qnes- 
tioo  of  burden  of  proof,  Judge  Archibald, 
speaking  for  the  Circuit  Court  of  Appeals, 
aald: 

"Tbe  libel  was  dismissed  on  the  (round  that 
DO  notice  of  claim  was  given  by  the  consignee 
before  the  removal  of  the  goods.  This  is  in  ex- 
act accord  with  the  ruling  of  this  court  in  tbe 
case  of  the  St.  Hubert,  107  Fed.  727,  46  C.  C.  A. 
603,  from  which  it  cannot  be  distinguished. 
Tbe  bill  of  lading  there,  as  here,  provided  that 
neither  the  shipowners  nor  their  agents  or  serv- 
ants shoold  be  liable  'for  any  claim  notice  of 
which  is  not  given  before  the  removal  of  the 
goods' ;  and  it  was  held  that  without  such 
notice  there  could  be  no  recovery.  The  purpose 
«(  tbe  provision,  as  there  pointed  out  by  Gray, 
J.,  is  that  the  shipowners  may  know,  not  merely 
whether  there  is  damage— for  which  no  demand 
may  ever  be  made— but  whether  any  claim  for 
damages  is  asserted  by  the  consignee,  so  that 
the  necessary  investigation  can  be  made  to  as- 
certain the  facts  while  they  are  fresh.  Tbe 
notice  stipulated  for  is  not  of  the  fact  of  dam- 
age, more  or  less,  but  of  the  intent  to  bold  the 
carrier  liable  for  it,  which,  on  failure  to  ^ive 
notice,  the  latter,  in  view  of  tbe  stipulation, 
may  well  regard  as  being  waived.    •    •    • 

"It  is  said,  however,  that  there  was  no  satis- 
factory evidence  that  notice  had  not  been  given, 
and  that  the  rule  with  regard  to  the  burden 
of  proof  was  not  properly  applied.  But  the 
confusion,  if  any,  grows  out  of  supposing  that 
want  of  notice  was  to  be  proved  in  the  first 
instance  by  the  respondent.  The  fdving  of  no- 
tice was  an  affirmative  fact  peculiarly  within 
the  knowledge  of  tbe  libelants,  both  vitb  regard 
to  the  time  when,  and  the  agent  or  representa- 
tive of  the  shipowners  to  whom,  it  was  given; 
and  the  want  of  it  having  been  set  up  In  the 
answer — whether  original  or  amended,  does  not 
matter — ^it  was  iooumbcnt  on  the  libelants  to 
prove  it,  as  a  condition  of  the  right  to  recover. 
6  Cyc.  506:  Metropolitan  Trust  Co.  v.  To- 
ledo K.  R.  (C.  C.)  107  Fed.  628;  V.  S.  Express 
Co.  V.  Harris,  SI  Ind.  127;  Osterhondt  v. 
Southern  Pacific  Co.,  47  App.  Div.  146,  62  N. 
T.  Supp.  134.  '  Even  if  the  stipulation  could  be 
regarded  as  in  tbe  nature  of  a  statute  of  limi- 
totions  fW'estcott  v.  Fargo,  61  N.  Y.  542,  18 
Am.  Rep.  300:  Southern  Express  Co.  v.  Caper- 
ton,  44  Ala.  101,  4  Am.  Rep.  118),  which  it  is 
declared  in  Express  Co.  v.  Caldwell,  21  Wall. 
264.  22  1.1.  Ed.  556,  that  it  is  not,  still,  having 
been  pleaded,  and  tbe  libelants  thereby  notified 
that  it  would  be  relied  upon,  they  were  l>oand 
by  every  rule  to  show  compliance,  or  that  which 
would  excuse  it,  or  be  barred." 

This  language  is  applicable  here.  The 
damage  resulting  to  appellant  was  a  fact 
particularly  within  his  knowledge,  not  only 
when  he  received  the  ^tock  at  its  destination 
In  Seattle,  but  at  other  times  and  points 
along  the  line  of  transportation,  since  each 
shipment  was  accompanied  by  an  agent  of 
appellant  There  would  seem  to  be  even 
more  reason  in  the  rule  when  applied  to  ship- 
ments of  this  nature  than  when  applied  to 
shipments  of  goods  which  are  entirely  with- 
in the  care  and  control  of  the  carrier.  Tbe 
guestion  was  similarly  dealt  with  In  Kalina 
Jb  Clzek  V.  Union  Pac.  Ry.  Co.,  69  Kan.  172, 
76  Pac.  438,  where  Judge  Cunningham,  speak- 
ing for  tbe  court,  said: 


"Tbe  clause  in  question  is  not  one  exempting 
the  carrier  from  its  common-law  liability,  or 
limiting  that  liability,  but  one  imposing  a  con- 
dition upon  the  shipper  which  he  must  observe 
before  he  mav  recover  for  a  breach  of  the  cur- 
rier's duty ;  in  other  words,  it  is  a  condition  of 
recovery,  and  not  an  exemption  from  liability. 
Hence,  when  the  shipper  seeks  a  recovery,  he 
must  show  compliance  with  the  condition  upon 
which  recovery  may  be  had.  That  in  this  case 
the  shippers  did  not,  in  their  bill  of  particulars, 
count  upon  this  contract,  or  that  the  carrier  did 
not  plead  it  in  defense,  can  make  no  difference. 
As  soon  as  the  plaintiffs  admitted  that  they 
were  endeavoring  to  recover  under  this  contract, 
they  were  required  to  show  compliance  with 
tbe  conditions  upon  which  such  recovery  could 
be  had." 

Tbe  decisions  of  tbe  federal  Court  of  Ap- 
peals In  Clegg  V.  St.  Louis  &  S.  F.  Ry.  Co., 
203  Fed.  971, 122  O.  0.  A.  273,  and  KldweU  ▼. 
Oregon  Short  Line  R.  Co.,  208  Fed.  1,  126  0. 
C.  A.  313,  are  In  harmony  with  this  view. 
In  tbe  Kidwell  Case  tbe  court  referred  to 
the  stipulation  as  a  "condition  precedent"  to 
tbe  shipper's  right  of  recovery.  LLndblom  v, 
Mayar,  81  Wash.  350,  142  Pac.  695. 

Another  reason  that  lends  support  to  this 
view  Is  that  not  only  is  the  fact  of  tbe  claim 
having  been  presented  in  writing  or  not  par- 
ticularly within  the  appellant's  knowledge, 
but  it  would  ordinarily  be  an  easier  matter 
for  him  to  prove  that  such  claim  bad  been 
presented  than  for  respondent  to  prove  tbe 
negative  thereof;  especially  In  view  of  tbe 
fact  that  tills  i>articular  stipulation  is  not 
specific  In  naming  the  place  at  which,  or  tbe 
servant  of  respondent  to  whom,  sucb  written 
claim  of  damage  shall  be  presented.  We  are 
of  the  opinion  that  the  presentation  of  such 
claim  within  tbe  time  prescribed  was  a  con- 
dition precedent  to  appellant's  right  of  re- 
covery, and  the  burden  of  proving  that  sucb 
claim  bad  been  presented  rests  upon  him. 

Our  attention  Is  directed  by  counsel  for 
appellant  to  our  remarks  touching  tbe  claim 
for  damages  filed  by  the  shipper  in  Carstens 
Packing  Co.  v.  So.  Pac  Co.,  58  Wash.  238, 
250,  108  Pac  613,  27  L.  R.  A.  (N.  S.)  075, 
where  we  affirmed  tbe  lower  court  in  admit- 
ting proof  of  an  Item  of  damage  not  specific- 
ally mentioned  in  tbe  claim,  which,  it  is  in- 
sisted, are  somewhat  inconsistent  with  tbe 
requiring  of  appellant  to  present  his  claim 
in  writing.  It  was,  however,  there  pointed 
out  that  there  was  substantial  compliance 
with  the  sUpuiution  in  tbe  shipping  contract, 
in  that  regard,  and  tbe  item  of  damage  al- 
lowed to  be  proven  was  such  as  would  nat- 
urally and  probably  result  from  the  cause 
and  general  damage  stated  in  tbe  claim. 
This  is  not  a  question  of  substantial  compli- 
ance with  tbe  stipulation.  There  was  no 
compliance  therewith. 

[S]  One  of  appellant's  grounds  of  new 
trial  was  surprise  and  newly  discovered  ev- 
idence. The  alleged  surprise  consisted  of 
rulings  of  tbe  trial  court  made  early  in  tbe 
progress  of  the  trial  which  counsel  for  ap- 
pellant claims  Induced  him  to  l>elieve  that 
the  trial  court  was  of  the  opiulou  that  tbe 
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burden  or  proving  notloe  of  appellant's  dam- 
age and  claim  tberefor  to  respondent  was 
solely  a  matter  of  defense  the  burden  of 
which  rested  upon  respondent  There  were 
some  remarks  of  the  trial  court  near  the  be- 
ginning of  the  trial  which  possibly  thus  In- 
dicated his  opinion,  and,  if  the  alleged  new- 
ly discovered  evidence  would  really  avail  ap- 
pellant anything  here,  looking  to  a  possible 
change  in  the  result  of  the  trial,  there  might 
be  some  substantial  grounds  for  their  conten- 
tion in  this  regard  If  the  evidence  was,  in 
fact,  newly  discovered.  However,  appellant's 
alleged  newly  discovered  evidence  consists 
simply  of  letters  which  are  claimed  to  have 
been  written  by  the  manager  of  his  business 
to  respondent,  and  received  by  respondent 
long  after  the  time  for  presenting  claims  of 
damage  under  this  stipulation  of  the  con- 
tracts had  expired.  So,  even  had  this  evi- 
dence been  produced  as  a  part  of  appellant's 
case  upon  the  trial,  it  would  have  been  un- 
availing to  him.  It  would  not  have  been 
proof  of  compliance  with  the  shipping  con- 
tracts. There  were  some  statements  in  one 
of  the  affidavits  offered  in  support  of  the 
motion  for  new  trial  pointing  to  the  fact 
that  possibly  one  of  these  letters  was  writ- 
ten within  the  30-day  period  for  the  presen- 
tation of  claims,  but  other  affidavits  present- 
ed in  connection  with  the  motion  for  new 
trial  rendered  it  clear  that  none  of  the  let- 
ters were  received  by  respondent  until  long 
after  the  expiration  of  the  30-day  period. 
We  are  of  the  opinion  that  the  denial  of  ap- 
pellant's motion  for  new  trial  was  not  erro- 
neous. 

[6]  It  is  contended  that  the  trial  court  er- 
roneously denied  appellant's  motion  to  re- 
tax  costs.  It  is  insisted  that  the  mileage  and 
per  diem  of  certain  witnesses  claimed  by  re- 
spondent in  its  cost  bill,  and  allowed  by  the 
court,  were  excessive.  This  seems  to  be 
rested  upon  the  theory  that  respondent 
should  not  be  allowed  these  items  computed 
at  the  statutory  rates,  because  the  witness- 
es were  employes  of  respondent,  and  were 
transported  to  the  place  of  trial  from  with- 
out the  state  over  appellant's  line  of  railway 
free  of  expense  to  such  witnesses.  The  mile- 
age was  claimed  by  respondent  and  allowed 
by  the  court  from  the  state  line  only.  We 
are  unable  to  see  any  error  in  the  allowance 
of  these  Items  as  costs  to  respondent  The 
fact  that  the  witnesses  were  employes  of  re- 
spondent and  were  transported  to  Seattle  by 
respondent  without  expense  to  the  witnesses, 
we  think,  is  not  material,  and,  even  if  it 
were,  there  were  affidavits  in  respondent's  be- 
half presented  to  the  trial  court  upon  the 
hearing  of  the  motion  to  retax  costs  showing 
that  the  loss  to  respondent  by  having  the 
witnesses  away  from  their  employment,  their 
maintenance,  and  the  actual  expense  in 
their  transportation  will  be  no  more  than  re- 
paid to  respondent  by  the  allowance  to  It  of 
these  items  of  cost    Carlson  v.  Van  De  Van- 


ter,  10  Wash.  32,  52  Pac.  323 ;  Dolan  ▼.  Cain, 
S9  Wash.  259,  109  Pac.  1009;    Hofstetter  v. 
Sound  Trustee  Co.,  67  Wash.  537, 122  Pac.  6. 
The  Judgment  Is  affirmed. 

MORRIS,  a  J.,  and  HOLCOMB,  MOUNT, 
and  CHADWICK,  JJ.,  concur. 


(85  Wub.  1> 
BUCK  et  al.  v.  TOWN  OF  MONROE  et  aL 
(No.  12374.) 
(Supreme  Court  of  Washington.    April  6,  1915.) 

1.  Municipal  Cobfobations  «=»266— Public 
Improvements— Statutory  Provisions. 

Notwithstanding  Laws  1911,  p.  480,  {  69,  of 
the  statute  autboriciog  towns  to  make  street  im- 
I)rovem«nt8,  providing  that  the  statute  shall  be 
liberally  construed  to  carry  out  the  object  intend- 
ed, a  town  in  making  such  improvements  must 
follow  the  letter  of  the  law,  which  will  be  strict- 
ly construed  against  it. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g{  1076-1079;  Dec 
Dig.  <S=266.] 

2.  Municipal  Cokpobationb  e=s>297— Public 
Ihpbovbiibnts—Reuonstbance— Statute. 

Under  Laws  1011,  p.  470,  {  66,  providing 
that  no  ordinance  for  any  improvement  should 
be  effective  over  the  objection  of  the  owners  of 
the  majority  of  the  lineal  frontage,  and  of  the 
area  of  the  proposed  district,  unless  it  should  re- 
ceive an  affirmative  vote  of  at  least  two-thirds  of 
the  council,  the  council  is  not  required  to  take 
direct  action  upon  a  remonstrance,  and  an  ordi- 
nance passed  by  a  two-thirds  vote  sufficiently 
authorized  the  city  to  proceed  with  the  improve- 
ment 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  {S  1284-1201;  Dec 
Dig.  <S=>297.1 

?.  Municipal  Cobpoeations  «=9288— Public 
Impbovements— Powers  of  Council. 

Under  Laws  1011,  p.  475,  {  55,  providing 
that  when  a  local  improvement  is  ordered,  it 
shall  include  the  cost  of  the  ^art  included  with- 
in the  limits  of  any  street  mtersections  to  be 
assessed  against  property  in  the  improvement 
district,  a  city  might  pay  for  the  paving  of  such 
intersections  out  of  its  general  fund. 

[Ed.  Note.— For  other  cases,  see  Mnni«'lpal 
Corporations,  Cent  Dig.  i  1205;  Dec.  Dig.  4=> 
288.J 

4.  Municipal  Cobpoeations  «=»106— Public 
Improvements— Record — Vote  of  Council. 
A  record,  showing  that  when  an  ordinance 
authorizing  a  street  improvement  was  passed 
the  roll  was  called,  and  all  members  voted 
"Yea,"  except  one  who  was  absent  affirmatively 
showed  that  four  out  of  the  five  councilmen  vot- 
ed for  its  passage,  and  that  it  received  the  nec- 
essary two-thirds  vote. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  331;  Dec.  Dig.  ^s^ 
106.] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  Ralph  C.  Bell, 
Judge. 

Action  for  injunction  by  S.  A.  Buck  and 
others  against  the  town  of  Monroe  and  oth- 
ers. Judgment  of  dismissal,  and  plaintiffs 
appeal.    Affirmed. 

C.  H.  Graves,  of  Everett,  for  appellants.  B> 
P.  Walker,  of  Monroe,  and  B.  C  Dalley,  of 
Everett,  for  respondents. 


^s>For  other  cases  see  some  topic  and  KEY-NUMBBR  in  all  Key-Numbered  Dlsests  and  Indexes 
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MOUNT,  J.  This  action  was  brought  to 
restrain  the  officers  of  the  town  of  Monroe 
from  improving  a  portion  of  Main  street  In 
that  town,  according  to  a  resolution  and  or- 
dinance wlilch  the  dty  had  passed  for  im- 
proving this  street.  It  was  alleged  in  the 
complaint  that  the  ordinance  providing  for 
the  Improvement  was  passed  without  au- 
thority, and  that  the  work  threatened  to  t>e 
done  thereunder  was  therefore  without  juris- 
diction. Upon  israes  Joined  a  trial  was  had, 
and  the  court  denied  the  Injunctiye  relief 
prayed  for,  and  dismissed  the  action  so  far 
as  it  affected  this  street  The  plaintiffs  have 
appealed.  / 

It  appears  from  the  record  that  the  town 
council  of  the  town  of  Monroe,  on  December 
29,  1911,  regularly  passed  an  ordinance,  en- 
titled "An  ordinance  relating  to  local  im- 
IHTOvements  in  the  town  of  Monroe,  and  re- 
pealing all  ordinances  and  parts  of  ordinanc- 
es In  conflict  herewith."  Thereafter,  on 
March  26,  1913,  the  council  upon  its  own  mo- 
tion, and  without  a  petition  of  the  property 
owners,  passed  a  resolution  declaring  its  in- 
tention to  improve  by  paving  a  portion  of 
Main  street  in  the  town.  This  resolution 
provided  for,  the  creation  of  a  local  improve- 
ment district  embracing  all  property  benefited 
thereby,  and  that  the  cost  of  the  Improvement 
should  be  assessed  against  the  property  in- 
cluded in  the  district,  excepting  the  cost  of 
paving  the  street  Intersections,  which  it  pro- 
posed to  pay  out  of  the  general  fund  of  the 
town.  This  resolution  further  provided  that 
the  23d  day  of  April,  1913,  at  8  o'clock  p.  m., 
be  fixed  as  a  time  for  hearing  objections  to  the 
Improvement,  and  directed  that  all  persons 
interested  Appear  and  file  written  objections 
at  that  time.  Notice  of  the  passage  of  this 
resolution  was  duly  and  regularly  published, 
and  before  the  expiration  of  the  time  therein 
fixed,  a  large  number  of  property  owners, 
representlhg  a  majority  of  all  the  property  in 
the  district,  objected  to  the  proposed  im- 
provement After  hearing  the  objections, 
both  written  and  oral,  the  remonstrance  was 
laid  over  from  time  to  time.  Thereafter,  on 
July  9, 1913,  the  council  passed  an  ordinance. 
No.  131,  ordering  the  Improvement  in  pur- 
suance of  the  resolution  of  intention.  This 
ordinance  provided  that  the  cost  of  the  im- 
provement shall  be  assessed  against  the  prop- 
erty of  the  district  except  the  cost  of  im- 
proving the  spaces  formed  by  the  intersectl(Hi 
of  the  streets,  which  cost  shall  be  a  charge 
against  the  general  fund,  not  exceeding  |1,- 
000.  The  ordinance  was  passed  by  more  than 
two-thirds  of  all  the  members  of  the  council 
voting  upon  roll  caU. 

It  is  argued  by  the  appellants  that  these 
proceedings  are  irregular  and  insufficient  to 
confer  Jurisdiction  upon  the  dty  council  to 
carry  out  the  proposed  improvement  for  the 
following  reasons:  First.  That  no  consider- 
ation was  given  to  or  action  taken  upon  the 
remonstrance,  as  required  by  law.  Second. 
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That  no  authority  or  Jurisdiction  exists  in 
the  council  to  pay  for  any  part  of  the  pro- 
posed Improvements  out  of  the  town's  gen- 
eral fond.  That  the  mayor  and  coundl  are 
proceeding  in  an  arbitrary,  unlawful,  and 
oppressive  manner  against  the  protests  of  the 
property  owners.  And,  third,  that  the  cost 
of  the  improvement  will  far  exceed  the  ben- 
efits received.  We  shall  consider  these  ob- 
jections in  the  order  stated. 

[1]  It  is  argued,  first  by  the  appellants 
that  In  making  these  improvements  the  city 
must  follow  the  letter  of  the  law,  which 
will  be  strictly  construed  against  the  dty. 
Some  authorities  are  dted  to  this  effect  Not- 
withstanding the  statute  under  which  towns 
of  this  dass  are  authorized  to  make  improve- 
ments of  this  character  (Laws  1911,  |  69,  p. 
480)  provides  that  the  statute  shall  be  lib- 
erally construed  for  the  purpose  of  carrying 
out  the  object  for  which  the  act  is  Intended, 
it  may  be  conceded  for  the  purposes  of  this 
case  that  this  position  is  correct 

[2]  It  is  next  argued  strenuously  by  the 
appellants  that  the  coundl  was  without  au- 
thority to  make  the  improvement  by  reason  of 
the  fact  that  no  action  was  taken  upon,  or 
consideration  given  to,  the  remonstrance,  as 
required  by  law.  The  facts  are  that  a  re- 
monstrance was  filed,  and  that  persons  in- 
terested in  the  property  affected  appeared  be- 
fore the  council  and  objected  in  writing  and 
orally  to  the  improvement  The  coundl  took 
no  direct  action  upon  this  remonstrance,  but 
passed  it  over  from  time  to  time.  There- 
after the  oouncil  passed  the  ordinance  provid- 
ing for  the  Improvement  by  a  vote  of  more 
than  two-thirds  of  the  council  upon  roU  call. 
Section  66  of  the  act  of  1911,  page  479,  pro- 
vides: 

"  •  •  •  Provided,  that  in  any  city  or  town, 
other  than  dties  of  the  first  class,  no  ordinance 
providing  for  any  improvement  herein  authoriz- 
ed shall  be  effective  over  the  written  objection 
or  objections  of  the  owners  ot  a  majority  of  the 
lineal  frontage  and  of  the  area  within  the  lim- 
its of  the  proposed  improvement  district  filed 
with  the  clerk  of  any  such  city  or  town  prior 
to  the  final  passage  of  such  ordinance  unless 
such  ordinance  shall  receive  the  affirmative  vote 
of  at  least  two-thirds  of  all  the  members  of 
the  council  or  other  legislative  body  of  such  dty 
or  town." 

Counsel  seem  to  rely  upon  the  case  of 
Buckley  v.  Tacoma,  9  Wash.  269,  37  Pac.  446. 
That  was  a  case  where  it  did  not  appear 
that  two-thirds  of  the  members  of  the  coundl 
voted  in  favor  of  the  ordinance.  In  that 
case  this  court  said: 

"We  have  treated  this  question  thus  far  as 
though  the  adoption  of  the  report,,  by  vote  of 
11  members,  would  have  been  equivalent  to  an 
order  that  the  improvement  be  made  notwith- 
standing the  remonstrance.  But  such  a  proce- 
dure would  not  do.  •  •  •  On  the  contrary, 
the  'order*  which  the  charter  requires  should  be 
in  the  form  of  another  resolution,  reciting  the 
fact  that  a  remonstrance  had  been  filed,  and  or- 
dering the  board  to  proceed  notwithstanding. 
In  no  other  way  is  it  possible  to  keep  such  butu- 
ness  from  falling  into  confusion  and  entailing 
misunderstanding  of  author!^  and  consequent 
loss." 
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That  decision  was  under  a  statute  which 
provided: 

_  "But  if  within  ten  days  after  the  final  pub- 
lication of  said  notice  the  persons  owning  one- 
half  or  more  of  the  lots  or  parcels  of  land  to 
be  taxed  foe  said  improvements  shall  file  with 
the  clerk  of  the  board  of  public  works  a  remon- 
strance against  said  improvement,  grade  or  al- 
teration, the  same  shall  not  be  made  at  the  ex- 
pense of  the  owners  of  the  lots  so  described,  un- 
less the  city  council,  by  a  two-thirds  vote  of 
all  the  members  thereof  order  said  improvement 
made  notwithstanding  such   remonstrance." 

It  will  be  noticed  that  the  statute  in  force 
at  the  time  of  the  decision  in  the  Buckley 
Case  was  different  from  the  one  in  force  now, 
because  the  former  statute  provided  that  the 
improvement  should  not  be  m&dfi  unless  the 
city  council,  by  a  two-thirds  vote  of  all  the 
members  thereof,  order  said  improvement 
noUcithatanditig  the  remonstrance,  while  the 
statute  now  in  force  provides  that  the  im- 
provement shall  not  be  made  "unless  such 
ordinance  shall  receive  the  affirmative  vote 
of  at  least  two-thirds  of  all  the  members 
of  the  council  or  other  legislative  body  of 
such  dty  or  town."  This  is  a  material  change 
in  the  statute,  because  it  does  not  require  the 
council  to  take  direct  action  upon  the  re- 
monstrance. It  is  necessary  now  only  that 
the  ordinance  shall  be  passed  after  the  re- 
monstrance, and  shall  receive  the  assent  of 
two-thirds  of  the  members  of  the  council. 
The  fact  that  the  city  council  passed  the  or- 
dinance by  a  two-thirds  vote  after  the  remon- 
strance is  clearly  a  rejection  of  the  remon- 
strance, and  effectively  passes  the  ordinance. 
Practically  and  in  effect  the  council  did  pass 
upon  and  decide  against  the  remonstrance 
when  it  disregarded  the  remonstrance  and 
passed  the  ordinance  by  the  required  vote. 
Harney  v.  Heller,  47  Cal.  15.  The  passage  of 
the  ordinance  by  a  two-thirds  vote  was  there- 
fore sufficient  authority  for  the  city  to  pro- 
ceed with  the  improvement 

[3]  It  is  next  argued  that  the  council  is 
without  power  to  pay  for  the  Improvement 
of  the  intersections  of  the  street  out  of  the 
general  fund  of  the  town.  Section  55  of  the 
act  of  1911,  page  475,  provides: 

"Whenever  any  local  improvement  herein  au- 
thorized shall  be  ordered,  there  shall  be  included 
in  the  cost  and  expense  thereof  to  be  assessed 
against  the  property  specially  benefited  by  such 
improvement  and  included  in  the  district  created 
to  pay  the  same  or  any  part  thereof,  the  cost 
of  that  portion  of  said  improvement  included 
within  the  limits  of  any  street  intersection  space 
or  spaces.    *    •    • " 

Under  this  provision  there  can  be  no  doubt 
that  the  city  is  authorized  to  Include  the 
whole  of  the  intersections,  or  a  part  thereof, 
to  be  taxed  against  the  property  benefited, 
or  that  the  city  may  pay  out  of  its  general 
fund  for  the  intersections,  or  a  part  thereof. 
We  think  there  is  no  merit  in  this  conten- 
tion. 

[4]  It  is  next  argued  that  it  does  not  ap- 
pear affirmatively  that  the  ordinance  author- 
izing the  improvement  was  passed  by  the 


necessary  two-thirds  vote  of  the  council. 
The  record  shows  that  when  the  ordinance 
was  passed: 

"The  roll  was  then  called  on  the  passage  of 
the  ordinance,  and  resulted  in  all  members  oi 
the  council  voting  'Tea'  except  Hagedorn,  who 
was  absent." 

This  plainly  shows  that  four  of  the  five 
councllmen  voted  in  favor  of  the  passage  of 
the  ordinance,  and  that  therefore  it  received 
the  required  majority.  There  is  nothing  in 
the  record  to  show  that  the  cost  of  the  Im- 
provement will  exceed  the  benefits,  even  if 
that  question  may  he  considered  in  this  pro- 
ceeding. 

We  find  nothing  in  the  record  to  indicate 
that  the  city  council  was  without  Jurisdic- 
tion to  make  the  improvement,  and  conclude, 
therefore,  that  the  Judgment  of  the  trial 
court  was  right,  and  it  is  affirmed. 

MORRIS,  C.  J.,  and  PARKER,  HOLCOMB, 
and  CHADWICK,  JJ.,  concur. 


(86  Wash.  T) 
HOLMBS  ▼.  STRONG.     (No.  12324.) 
(Supreme  0>urt  of  Washington.    April  7,  1915.) 

1.  Master  and  Skevant  (S=»286— Ikjubt  to 
Skbvant— Safe  Place  to  Wobk. 

An  employer  directing  an  employe  to  as- 
sist in  moving  lumber  piled  in  tiers  is  charge- 
able with  the  duty  of  seeing  that  the  lumber  is 
piled  In  such  a  manner  as  to  make  the  place 
reasonably  safe;  and  where  the  employ^,  in- 
jured by  the  falling  of  a  tier,  testified  that  he 
had  had  several  years'  experience  in  the  work, 
but  did  not  observe  that  the  tiers  of  lumber 
were  unsafe,  the  question  of  the  employer's 
failure  to  have  the  lumber  properly  piled  was 
for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  1001.  1006,  1008,  1010- 
1015,  1017-1033,  10^1042,  1044,  1046-1050; 
Dec  Dig.  <S=»286.] 

2.  Masteb  and  Servant  $=:291-'Injurt  to 
Servant— Actions— 1  nstbuctions. 

An  instruction,  in  an  action  for  injury  to 
an  employ^  assisting  in  moving  lumber  in  tiers, 
caused  by  a  tier  falling  on  him,  that  if  the 
tier  was  piled  in  a  negligent  manner,  and  it 
fell  on  the  employ^  without  any  fault  on  his 
part,  that  be  did  not  know  of  the  danger  be 
was  in,  and  that,  if  be  acted  as  an  ordinarily 
prudent  man  would  have  acted,  the  verdict 
Rhould  be  for  him,  was  not  erroneous  for  fail- 
ing to  state  that  the  negligence  of  the  employer 
must  be  the  proximate  cause  of  the  accident, 
for  the  jury  must  have  understood  that  negli- 
gence which  did  not  cause  the  injury  would  not 
authorize   a   recovery. 

fEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  1133,  1134,  1130-1146; 
Dec.  Dig.  «=»291.] 

3.  Trial  «=>295  —  Actions  —  Instructions- 
Construction  AS  A  Whole. 

Where,  in  an  action  for  injuries  to  an  cm- 
ployf  by  the  falling  of  a  tier  of  lumber,  the 
court  charged  that  if  the  employ^  was  directed 
where  to  work,  and  worked  as  directed,  the  di- 
rection carried  with  it  an  implied  assuranc« 
that  the  place  was  safe,  and  the  employ^  could 
rely  on  the  assurance,  unless  the  danger  was 
apparent,  or  such  that  a  reasonably  prudent 
man  would  have  apprehended  danger,  that  be 
assumed  risks  open  and  obvious  and  incident  to 
the  work,  and  that  if  be  was  guilty  of  contrib- 
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atoi7  negligence,  there  could  be  no  recovery,  a 
charge  that  if  the  tier  was  piled  in  a  negligent 
manner,  and  fell  on  the  employ^  without  any 
fsolt  on  hia  part,  and  be  did  not  know  of  the 
danger,  and  be  acted  as  an  ordinarily  prudent 
man  wonld  have  acted,  the  verdict  should  be  for 
him,  was  not  objectionable  as  a  summinB  up 
instruction,  without  containing  all  the  elements 
to  warrant  a  recovery,  but  tbe  instructions, 
when  considered  as  a  whole,  were  substantially 
correct 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  If  703-717 ;    Dec  Dig.  «8=>205.] 

4.  Appeal  and   Ekrob  <3=>1047  —  Habmless 
Ebbor  —  Ebboneoub  Admission  of  Bvi- 

OBKCE. 

Befusal  to  strike  out  the  testimony  of  an 
employ^,  suing  for  injury  caused  by  the  fall  of 
a  tier  of  lumber,  that  it  was  possible  to  pile 
the  lumber  so  that  it  would  not  fall,  on  tbe 
ground  that  it  was  his  conclusion,  was  not  prej- 
udicial error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {$  4132,  4133,  4140-4152; 
Dec.  Dig.  <S=5>1W7.] 

Department  1.  Appeal  from  Superior 
Court.  King  County ;  Everett  Smith,  Judge. 

Action  by  C.  A.  Holmes  against  H.  C. 
Strong.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Bronson  &  Robinson,  of  Seattle,  for  appel- 
lant. Chaimcey  L.  Baxter  and  J.  Will  Jones, 
both  of  Seattle,  for  respondent. 

MOUNT,  J.  Action  for  personal  injuries. 
The  plaintiff  recovered  a  Judgment  on  the 
verdict  of  a  Jury  In  the  court  below.  Tbe 
defendant  has  appealed. 

The  appellant  in  tbe  year  1912  was  oper- 
ating the  steamship  Alki  between  Seattle, 
this  state,  and  Ketchikan,  Alaska.  In  March 
.  of  that  year  a  cargo  of  lumber  was  loaded  at 
Seattle  In  the  between  decks  of  the  ship. 
This  lumber  consisted  of  2xl2's,  10xl2'8, 2x6'8, 
and  2x4's,  in  lengths  varying  from  16  to  20 
feet.  This  lumber  was  loaded  In  the  vessel 
by  bdng  plied  In  separate  tiers,  each  tier  ex- 
tending from  tbe  deck  floor  to  the  top  of  the 
compartment,  which  was  about  5  feet  9  inches 
In  height.  The  vessel  arrived  at  Ketchikan 
on  the  Slst  day  of  March,  1012,  in  the  after- 
noon, and  the  unloading  of  tbe  lumber  Im- 
mediately began.  At  between  8  and  9  o'clock 
that  night,  when  the  lumber  was  nearly  all 
out  of  the  ship,  the  plaintiff  was  directed  to 
assist  one  of  the  men  in  removing  the  bal- 
ance of  tbe  lumber.  At  that  time  there  were 
three  tiers  of  lumber  near  the  hatch  along 
the  side  of  the  ship.  Forward  of  these  tiers, 
and  also  along  tbe  side  of  the  vessel,  were 
two  other  tiers.  These  tiers  at  tbe  ends  abut- 
ted against  eacb  other.  The  vessel  was  well 
lighted.  The  plaintiff  was  an  experienced 
man  in  handling  lumber.  The  tiers  of  lumber 
were  apparently  straight  up  and  down,  and 
tbe  plaintiff  noticed  no  danger  therein.  After 
two  or  three  boards  had  been  taken  from  tbe 
top  of  tbe  tier  nearest  tbe  hatch,  and  were 
placed  in  the  package  for  the  sling,  and  while 
the  plaintiff  was  at  about  the  Joints  of  tbe 
tiers,  one  of  the  tiers  fell.    The  plaintiff  at- 


tempted to  step  backward  out  of  the  way  of 
tbe  falling  tier,  and  was  caught  by  the  tier 
behind  him,  which  fell  upon  him  and  broke 
bis  leg: 

It  was  alleged  In  tbe  complaint  tnat  the  de- 
fendant was  negligent  in  loading  tbe  lumber 
because  tbe  lumber  was  not  tied  together 
with  strips,  and  because  at  the  bottom  of 
these  tiers  which  fell  were  narrower  pieces 
than  the  pieces  above,  tbereby  causing  the 
lumber  to  fail.  The  case  was  tried  to  the 
court  and  a  Jury  upon  the  theory  that  the 
defendant  was  negligent  in  causing  tbe  lum- 
ber to  be  loaded  in  the  manner  that  It  was 
loaded,  and  in  sending  the  plaintiff  to  work 
in  an  unsafe  place. 

[1]  The  appellant  argues  that  there  was 
not  suffldent  evidence  to  go  to  the  Jury  upou 
the  question  of  negligence  either  in  tbe  piling 
of  the  lumber  or  In  sending  the  plaintiff  to 
work  In  a  dangerous  place.  There  was  a  dis- 
pute upon  tbe  facts  as  to  whether  the  lumber 
might  be  safely  loaded  in  tiers  tbe  way  It 
was  loaded,  or  whether  it  should  have  been 
tied  together  with  cross  strips. 

The  plaintiff  testified  that  he  had  several 
years'  experience  with  lumber  ladened  ships, 
but  that  he  did  not  observe  that  these  partic- 
ular tiers  of  lumber  were  unsafe. 

We  think  this  case  is  controlled  by  the 
rule  announced  in  Dumas  v.  WalvlUe  Lumber 
Co.,  64  Wash.  381,  116  Pac.  1091.  In  that 
case  two  inexperienced  men  were  directed  to 
take  the  lumber  from  one  pile  and  put  it  in 
another.  They  proceeded  to  do  the  work  as 
directed,  when  one  of  the  piles  fell.  Injuring 
one  of  the  men.    In  that  case  we  said: 

"The  duty  to  see  that  the  lumber  was  piled 
in  such  a  manner  as  to  make  the  place  reason- 
ably safe  was  a  nonassignable  duty  of  the  mas- 
ter. The  rule  announced  by  this  court  in  tbe 
Zinteck  cases  is  plainly  controlling  on  the  evi- 
dence here.    [Citing  a  number  of  cases.]" 

Mattson  v.  Eureka  Cedar  Lumber  &  Shin- 
gle Co.,  70  Wash.  266,  140  Pac.  377,  was  a 
case  where  an  Inexperienced  man  was  direct- 
ed to  take  bundles  of  lumber  from  trucks 
and  place  them  upon  appropriate  piles.  One 
of  these  piles  fell  and  injured  the  workman. 
We  there  said: 

"It  is  also  well  established  that  when  a  serv- 
ant proceeds  to  work  in  a  given  environment, 
under  a  direct  order  from  the  master  or  tbe 
master's  representative,  be  does  not  assume  the 
risk  of  any  dangers  not  so  open  and  apparent 
ns  to  be  detected  b^  ordinary  observation.  Ap- 
plying these  principles,  it  is  clear  that  the 
questions  whether  the  appellant  had  met  its 
duty  to  furnish  the  respondent  a  reasonably 
safe  place  in  which  to  work,  and  whether  tbe 
respondent  pursued  the  rule  of  reasonable  pru- 
dence in  proceeding  to  work  without  inspect- 
ing the  piles  of  lumber  to  determine  the  safety 
of  the  place,  were,  under  the  evidence,  ques- 
tions for  the  jury.  The  following  decisions  of 
this  court  are  closely  analogous  on  tbe  facts, 
and  exemplify  the  application  of  the  principles 
of  law  involved.     [Citing  several  cases.]" 

Under  the  rule  of  these  cases,  there  was 
sufficient  evidence  to  go  to  the  Jury  upon  tbe 
alleged  negligence  of  the  defendant. 
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[2]  In  Instructing  the  Juiy,  the  court  gave, 
among  other  instructions,  the  following: 

"If  you  find  from .  the  evidence  that  the  tier 
of  lumber  upon  which  plaintiff  was  working 
way  piled  in  a  careless  and  negligent  manner, 
and  that  it  fdl  upon  him  without  any  fault 
on  his  part,  that  he  did  not  know  of  the  dan- 
ger he  was  in,  and  if  he  acted  as  an  ordinarily 
prudent  man  would  have  acted  under  the  same 
circumstances,  then  your  verdict  will  be  for 
the  plaintiff." 

It  Is  insisted  by  the  appellant  that  this  In- 
struction is  erroneous,  first,  because  it  does 
not  state  that  negligence  must  be  the  proxi- 
mate cause  of  the  injury,  and  that  instruc- 
tions which  do  not  embody  this  principle  are 
erroneous.  While  the  instruction  itself  la 
not  technically  correct  upon  this  question, 
because  it  does  not  state  in  so  many  words 
that  the  negligence,  in  order  to  create  liabili- 
ty, must  be  the  proximate  cause  of  the  in- 
jury, yet  in  substance  we  think  it  does  do  so, 
and  that  the  Jury  could  not  have  understood 
that  negligence  which  had  not  caused  the 
injury  would  authorize  a  verdict  in  favor  of 
the  plaintiff.  For  the  court  says  in  sub- 
stance to  the  jury  that  If  they  should  find 
that  the  tiers  of  lumber  were  piled  in  a  neg- 
ligent manner,  and  that  it  fell  upon  the  plain- 
tiff, he  would  then  be  entitled  to  recover. 
The  plain  inference  is  tliat  it,  by  reason  of 
the  negligence, '  the  lumber  fell  and  injured 
him,  be  was  entitled  to  recover. 

In  the  case  of  Moy  Quon  v.  Furuya  Ca,  143 
Pac.  99,  the  court  instructed  the  jury  as  fol- 
lows: 

"I  instruct  you  that  if  you  find  from  the  evi- 
dence in  this  case  that  the  servant  of  the  de- 
fendant did  approach  said  crossing,  and  did  run 
over  and  upon  and  injure  said  Moy  Sue,  and 
did  fail  and  neglect  to  sound  any  gong,  bell,  or 
whistle,  so  as  to  warn  said  Hoy  Sue  of  the 
approach  of  said  automobile,  the  defendant  was 
guilty  of  such  negligence  in  that  behalf  as  to 
render  him  responsible  to  the  plaintiff  for  dam- 
ages, unless  you  should  find  that  said  Moy  Sue 
was  injured  by  reason  of  his  own-  contributory 
negligence,  as  hereinafter  defined." 

In  that  case  it  was  contended  that  the  in- 
struction was  erroneous  because  it  failed  to 
tell  the  jury  that,  if  they  found  the  appellant 
guilty  of  negligence,  they  must  find  that  neg- 
ligence to  be  the  proximate  cause  of  the  in- 
jury before  the  plaintiff  could  recover.  Upon 
this  contention  we  said: 

"It  is  true  the  instruction  did  not  so  advise 
the  jurj[  in  terms,  bat  it  did  in  substance  and 
effect,  since  it  closed  with  the  statement  that, 
if  the  jury  found  that  the  respondent  was  in- 
jured by  reason  of  his  own  contributory  negli- 
gence, he  could  not  recover." 

We  think  the  same  rule  must  be  applied  in 
this  case,  because  it  is  fairly  to  be  understood 
from  the  instruction  given  that  the  jury 
must  find  the  negligence  complained  of  caus- 
ed the  Injury  to  the  plaintiff. 

[3]  It  is  also  claimed  that  the  instruction 
first  quoted  is  prejudicial  because  it  is  a 
summing  up  instruction,  and  should  have  con- 
tained all  the  elements  necessary  to  warrant 
a  verdict  in  favor  of  the  plaintiff.    We  do  not 


think  it  was  a  summing  up  instruction,  for 
it  does  not  purport  to  state  the  whole  law  of 
the  case.  The  court  immediately  before  this 
instruction  hiad  stated  to  the  jury: 

"If  yon  find  from  the  evidence  in  this  case 
that  the  plaintiff  was  directed  where  to  work, 
and  worked  as  directed,  I  instruct  you  that  such 
direction  carried  with  it  an  implied  assurance 
that  the  place  was  safe.  I  further  instruct  you 
that  plaintiff  had  a  right  to  rely  upon  this  as- 
surance, unless  the  danger  was  open  and  ap- 
parent, or  the  character  of  the  work  was  sudi 
that  a  reasonably  prudent  man  would  liave  ap- 
prehended danger. 

And  following  that  instruction  the  court 
said: 

"But  the  servant  assumes  those  risks  which 
are  open  and  obvious  and  necessarily  incident 
to  the  work." 

And  further  along  in  the  instmctloiis  the 
court  said: 

"If  yon  find  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and  that  such  contribu- 
tory negligence  on  his  part  contributed  to  his 
injury,  and  was  the  proximate  cause  of  his  in* 
jury,  then  the  plaintiff  cannot  recover." 

We  think  the  instructions  as  a  whole,  con- 
sidered in  the  light  of  the  facts  which  were 
being  tried  to  the  jury,  were  substantially 
correct,  and  that  no  prejudicial  error  occur- 
red therein. 

[4]  The  appellant  also  contends  that  the 
court  erred  in  refusing  to  strike  out  certain 
testimony.  When  the  plaintiff  was  upon  the 
witness  stand,  he  was  asked  this  question: 
"Now,  if  the  pile  was  properly  piled  up, 
would  it  fall  down?"  Bis  answer  was:  "No, 
it  would  not"  Then  he  was  asked  the  ques- 
tion: "Was  it  possible  to  pile  that  lumber 
BO  that  it  would  not  fall?  A  Yea,  sir;  it 
was."  The  appellant  objected  to  this  testi- 
mony and  moved  to  strike  it  out,  but  the  ob- 
jection and  motion  were  denied.  He  now  as- 
serts that  this  was  error.  It  was  clearly 
the  conclusion  of  the  witness;  but  we  think 
the  failure  of  the  court  to  strike  it  out  was 
not  prejudicial  error. 

We  find  no  prejudicial  error  in  the  record, 
and  the  judgment  is  therefore  affirmed. 

PARKER,  HOLCOMB,  and  CBADWICK, 
JJ.,  concur.  ' 


(86  Wash.  TO 

STATE    ex    rel.     YOUNG    v.    SUPERIOR 

COURT  OF  WASHINGTON  IN  AND  FOR 

SPOKANE  COUNTY  et  al.     (No.   12676.) 

(Supreme  Court  of  Washington.    April  12, 
1915.) 

1.  HusBAnn  AND  Wife  «=»285%  —  Acrrow 
Fob  Sepabate  Maintenance. 

An  action  for  separate  maintenance  may  be 
maintained  by  a  wife,  though  there  is  no  ex- 
press statutory  authority. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  }  1074;    Dec.  Dig.  ®=»285%.] 

2.  Husband  and  Wife  ®=295— Action  for 
Separate  Maintenance  —  Tei£porabt 
Maintenance    and    Suit    Money. 

In  a  wife's  action  for  separate  mainte- 
nance, the  superior  court  has  power  to  award 
her    temporary    maintenance    and    suit    money 
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pending  the  action;  and,  aa  the  right  to  main- 
tain the  action  exists  Independently  of  statute, 
a  right  to  temporary  maintenance  and  suit 
money  is  to  be  determued  independently  of  the 
provisions  of  the  divorce  statnte  relating  thereto. 

WEd.  Mote.— For  other  cases,  see  Husband  and 
ife,  Gent.  Dig.  {§  108i-l(^;    Dec.  Dig.  «s> 
295.] 

Department  1.  Original  certlorail  by  the 
State,  on  relation  of  Robert  Young,  against 
the  Superior  Court  of  the  State  of  Washing- 
ton In  and  for  the  County  of  Spokane  and 
Hon.  Bruce  Blake,  Judge,  to  review  its  order 
requiring  relator  to  pay  certain  temporary 
nuilntenance  and  suit  money  to  his  wife  pend- 
ing ber  action  therein  for  separate  mainte- 
nance.   Order  atUrmed. 

Famtaam  &  Uoyd,  of  Spokane,  for  relator. 
Chas.  EL  Swan,  of  Spokane,  for  respondents. 

PARKER,  J.  This  Is  a  certiorari  proceed- 
ing wherein  the  relator  seeks  review  and  re- 
Teiaal  ot  an  order  of  the  superior  court  for 
Spokane  county  requiring  him  to  pay  to  his 
wlf^  Elsie  Toung,  $125  per  mouth  for  her 
temponrj  maintenance  and  $50  suit  money, 
pending  ber  action  In  that  court  against  him 
for  separate  maintenance. 

The  record  before  us  renders  It  clear  that 
relator  admits  the  existence  of  the  marriage 
relation  between  himself  and  Elsie  Young. 
We  also  think  the  record  renders  it  plain 
that  the  trial  court  did  not  abuse  its  discre- 
tion In  making  the  order  sought  to  be  re- 
versed, assuming  that  such  an  order  may  be 
lawfully  made  In  an  action  by  a  wife  seek- 
ing only  separate  maintenance. 

[1, 2]  The  principal  contention  of  counsel 
for  -relator,  and  the  only  one  we  regard 
worthy  of  serious  consideration  here.  Is  that 
the  superior  court  has  no  power  under  any 
circumstances  to  award  temporary  mainte- 
nance and  suit  money  pending  an  action  for 
separate  maintenance  by  a  wife.  Tills  con- 
tention seems  to  be  rested  upon  the  theory 
that  such  power  must  be  found,  if  at  all,  in 
some  statute  law.  It  is  the  settled  law  of 
this  state  that  an  action  for  separate  mainte- 
nance may  be  maintained  by  a  vrlfe,  though 
we  have  no  statute  upon  that  subject  Kim- 
ble ▼.  Kimble,  17  Wash.  75,  48  Pac.  216; 
Branscbeld  v.  Branscbeld,  27  Wash.  868,  67 
Pac.  812. 

Counsel  for  relator  seems  to  rest  his  con- 
tention, in  some  measure,  upon  the  fact  that 
onr  divorce  statute  makes  express  provision 
for  awarding  to  the  wife  temporary  main- 
tenance and  suit  money  pending  an  action 
for  divorce;  and  this,  it  is  insisted,  excludes 
the  Idea  of  such  temporary  relief  in  a  sep- 
arate maintenance  action.  We  thlnlE,  how- 
ever, that  since  the  wife's  tight  to  wage  a 
separate  maintenance  action  does  not  rest 
upon  statute,  but  exists  Independent  thereof, 
her  right  to  such  temporary  relief  in  connec- 


tion therewith  la  also  to  be  detormlned  Inde- 
pendent of  the  provisions  of  our  divorce 
statute  relating  to  temporary  maintenance 
and  suit  money. 

In  State  ex  rel.  Lloyd  v.  Superior  Court, 
66  Wash.  347,  104  Pac.  771,  25  L.  R.  A. 
(N.  S.)  887,  we  held  that,  when  the  marriage 
is  denied  In  such  an  action,  and  that  becomes 
one  of  the  main  issues  therein,  the  trial  court 
cannot  grant  such  temporary  relief.  That 
holding,  bawvrer,  Is  not  determinative  of  the 
problem  here  for  solution,  where  the  mar- 
riage is  admitted. 

In  Milliron  v.  Mllllron,  8  8.  D.  181,  68  M. 
W.  286,  62  Am.  St.  Rep.  868,  this  question 
was  reviewed.  Judge  Fuller,  spealdng  for 
the  court,  said : 

"Independently  of  statute,  the  subject  is  in- 
herently within  the  general  jurisdiction  of  a 
court  of  equity,  and  our  attention  has  been 
called  to  no  act  of  the  Legislature  designed  to 
limit  such  courts  to  cases  which  include  in  the 
relief  sought  a  prayer  for  an  al>8olate  divorce. 
The  true  rule  is  that,  although  the  statute 
makes  do  provision  for  temporary  alimony,  as 
an  incident  to  an  action  for  separate  mainte- 
nance, where  no  decree  for  a  divorce  is  prayed 
for,  a  court  of  equity  is  not  preduded,  In  a 
proper  case,  from  compelling  the  husband  to 
maintain  his  wife  and  provide  suit  money  with 
which  to  enable  her  to  proeecnte  or  defend  the 
action.  Daniels  v.  Daniels,  8  Colo.  133,  10 
Pac.  667;  Vemer  v.  Vemer,  62  Miss.  260; 
Galland  v.  Galland,  38  Cal.  265;  Simpson  v. 
Simpson,  91  Iowa,  236,  59  N.  W.  22 ;  Miller 
V.  Miller,  S3  Fla.  453,  16  South.  5{22  [24  L. 
R.  A.  137]:  Johnson  v.  Johnson,  125  111.  510. 
16  N.  H.  891:  Harding  v.  Harding,  144  111. 
588,  32  N.  B.  206  [21  L.  B.  A.  310];  Vreeland 
V.  Vreeland,  18  N.  J.  Eq.  43;  2  Nels.  Div.  & 
Sep.  p.  073,  and  coses  there  collected,  in  the 
esse  of  Glover  v.  Glover,  16  Ala.  4-10,  the  court 
says :  "The  broad  ground  npon  Tvhicb  the  ju- 
risdiction is  made  to  rest  is  the  unquestioned 
duty  of  the  husband  to  support  the  wife,  and 
the  inadequacy  of  legal  remedies  to  enforce  this 
duty.' " 

In  1  B.  C.  Ii.  p.  90S,  the  Iivuned  editors 
observe : 

"A  woman  who  is  compelled,  through  her 
husband's  fault,  to  live  apart  from  liim,  may, 
in  many  jurisdictions,  maintain  a  suit  for  septi- 
rate  maintenance  or  permanent  alimony,  with- 
out being  forced  to  seek  a  divorce.  In  such  a 
proceeding  the  court  has  power  to  award  ali- 
mony pendente  lite,  even  thouirli  the  statute 
contains  no  express  grant  of  authority  to  make 
such  an  order  except  in  the  case  of  a  suit  for 
divorce." 

In  the  text  of  21  Cyc.  1604,  the  same  view 
is  stated,  and  numerous  declsiouB  cited  In 
support  thereof,  though  recor»lzing  that 
there  are  some  decisions  not  in  harmony 
therewith. 

We  conclude  that  the  w^ht  of  authority, 
as  well  as  the  better  reason,  supports  the 
conclusion  that  the  superior  court  has  power 
to  enter  the  order  sought  to  be  reversed. 

For  these  reasons,  the  order  is  altii'med. 

MORRIS,  G.  J.,  and  HOLCOMB,  MOUNT, 
and  CHADWICK,  JJ.,  concur. 
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(27  Colo.  A.  213) 
EQUITABLE  SURETY  CO.  v.  CONNORa 

(No.  4122.) 

tCourt  of  Appeals  of  Colorado.    March  8,  191S.) 

1.  Pbincipal  and  Surety  <S=>112  —  Extent 
OF  Liability— Release  op  Subett. 

A  contractor  agreed  to  build  a  bouse  and 
convey  it  and  the  lot  to  plaintiff  by  warranty 
deed,  free  from  all  liens  and  incumbrances,  and 
defendant  executed  a  surety  bond  for  the  con- 
tractor's performance  in  the  amount  of  $1,750, 
and  the  contractor,  who  failed  to  perform  the 
contract,  executed  a  warranty  deed  to  plaintiff, 
reciting  a  consideration  of  $1,750,  which  was  in 
fact  the  estimated  value  of  realty  previously 
conveyed  to  him  by  plaintiff  as  an  advance  pay- 
ment on  the  contract,  and  prior  Incumbrances 
and  subsequent  liens  exceeded  the  value  of  the 
bouse  and  lot.  held,  that  the  recited  consid- 
eration did  not  release  the  surety  from  liabil- 
ity for  the  contractor's  breach. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §i  220-234;  Dec.  Dig.  <S=» 
112.] 

2.  Evidence  ®=>419  —  Deeds  —  Recital  of 
Consideration— Pabol  Evidence. 

The  recital  in  a  deed  of  consideration  there- 
for, and  the  acknowledgment  of  payment  or  re- 
ceipt thereof,  are  only  prima  facie  evidence  of 
the  amount,  the  payment,  or  the  receipt  which 
are  open  to  explanation  and  may  be  disproved. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
C;ent  Dig.  H  1912-1928;   Dec.  Dig.  <S=»419.] 

3.  Deeds  ®=al95— Presumption— Consideba- 

TION. 

The  law  conclusively  presnmes  a  nominal 
consideration  to  support  the  validity  of  a  deed 
reciting  consideration. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  584-586;   Dec.  Dig.  ®=»105.] 

4.  Principal  and  Sdbett  «=>100— Liabilitt 
OF  Surety— Cmanqe  in  Obligation. 

An  original  agreement,  providing  that  a  con- 
tractor's deed  should  be  delivered  to  plaintiff 
when  the  building  contract  was  completed,  was 
not  materially  or  detrimentally  changed  by  a 
subsequent  escrow  agreement,  further  provid- 
ing that,  upon  the  contractor  s  failure  to  com- 
plete the  contract,  the  deed  should  be  delivered, 
and  hence  did  not  discharge  the  surety  for  the 
contractor's  performance. 

(Ed.  Note.— For  other  cases,  see  Priilclpal 
and  Surety,  Cent  Dig.  {}  162-165;  Dec.  Dig. 
«=»100.] 

Error  to  District  Court,  Pueblo  County ;  J. 
E.  Rizer,  Judge. 

Action  by  Jack  T.  Connors  against  the  Eq- 
uitable Surety  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Julian  O.  Dickinson,  of  Denver,  for  plain- 
tiff In  error.  John  W.  Elwell,  of  Pueblo,  for 
defendant  in  error. 

KING,  J.  Writ  of  error  to  review  a  Judg- 
ment In  favor  of  plaintiff  below.  The  parties 
will  be  referred  to  as  plaintiff  and  defendant 

September  18,  1912,  Peter  F.  Boese,  herein- 
after called  the  contractor,  entered  Into  a 
written  agreement  with  plaintiff,  whereby  the 
contractor  agreed  to  build  a  bouse  according 
to  the  terms  of  the  contract,  on  lots  owned  by 
himself,  to  be  completed  by  December  1,  1912, 
and,  when  completed,  to  convey  to  plaintiff 


said  lots,  with  all  improvementB  thereon,  by 
warranty  deed,  free  from  all  liens  and  incum- 
brances. Defendant  is  a  surety  company. 
For  the  faithful  performance  of  said  contract, 
the  defendant  company  executed  its  bond  as 
surety  for  the  contractor,  limiting  its  liability 
to  the  amount  of  $1,750.  In  accordance  with 
the  terms  of  the  contract,  plaintiff  paid  the 
contractor  $1,950  in  money  and  property  at 
and  prior  to  the  time  the  foundation  of  the 
house  was  completed,  to  wit,  on  or  about  Oc- 
tober 5, 1912.  One  thousand  five  hundred  and 
fifty  dollars,  the  balance  of  the  contract  price, 
was  to  be  paid  only  when  the  contract  was 
fully  performed.  November  ISth  the  contrac- 
tor executed  a  warranty  deed,  whereby  the 
lots  were  conveyed  to  plaintiff,  and  delivered 
the  deed  to  a  third  jperson,  with  an  escrow 
agreement  signed  by  the  contractor  and  plain- 
tiff, which  provided  that  the  deed  should  be 
delivered  to  plaintiff  upon  completion  of  the 
building  contract,  and  further  provided  that. 
In  the  event  of  the  failure  of  the  contractor 
to  complete  the  contract,  the  deed  was  to  be 
delivered.  The  contractor  failed  to  further 
perform  the  contrary ;  the  deed  was  delivered 
to  plaintiff  December  2d ;  but  a  prior  incum- 
brance, and  liens  subsequently  filed,  exceeded 
in  amount  the  value  of  the  lots  with  the  im- 
provements thereon.  Judgment  was  rendered 
for  the  plaintiff  for  the  full  penalty  of  the 
bond. 

Defendant  contends:  (1)  That  the  plaintiff 
received  from  the  contractor  full  payment  for 
all  damages  sustained  by  failure  to  perform 
the  contract,  gave  his  receipt  therefor,  and 
thereby  released  the  surety,  and  is  estopped 
by  his  receipt  from  claiming  damage;  and 
(2)  that  the  contract  was  materially  changed 
by  the  parties  thereto,  to  defendant's  damage, 
which  alteration  operated  to  discbarge  the 
surety.  We  cannot  assent  to  either  ccmten- 
Uon. 

[1]  The  first  is  predicated  on  the  warranty 
deed  given  by  the  contractor  to  the  plaintiff, 
which  deed  recited  a  consideration  of  $1,750, 
and  contained  the  usual  acknowledgment  of 
payment  of  the  consideration  by  the  grantee 
and  receipt  thereof  by  the  grantor.  But  the 
evidence  showed  that  the  consideration,  al- 
though recited  in  cash  terms,  was  in  fact  the 
estimated  value  of  real  estate  theretofore  con- 
veyed by  plaintiff  to  the  contractor  as  an  ad- 
vance payment  made  on  the  contract  at  the 
time  the  bond  was  given,  and  the  giving  of 
which  deed  was  the  real  consideration  for  the 
execution  of  the  bond.  Nothing  in  fact  was 
paid  by  plaintiff  at  the  time  the  deed  was 
executed,  and  he  received  nothing  thereby, 
except  a  worthless  equity  In  the  lots  describ- 
ed in  the  deed.  The  deed  did  not,  by  its 
terms,  purport  to  be  given  or  accepted  in  sat- 
isfaction or  discbarge  of  plalntiOTs  damages 
sustained  by  failure  to  perform  the  contract 
The  evidence  shows  that  It  was  not  so  Intend- 
ed. If  anything  of  value  had  passed  to  plain- 
tiff by  said  deed,  It  would  be  held  to  dia- 
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charge  the  damage  pro  tanto,  but,  as  bas  been 
stated,  tbe  liens  and  Incumbrances  exceeded 
the  contractor's  equity.  If  anything  had  been 
paid  by  plaintiff  to  the  contractor  at  that 
time,  or  thereafter,  defendant's  liability 
would  have  been  reduced,  to  that  extent,  un- 
der the  subrogation  clause  in  the  bond. 

[2,  3]  The  recitals  in  a  deed,  of  considera- 
tion therefor,  and  the  acknowledgment  of 
payment  of  the  consideration,  or  receipt 
thereof,  are  only  prima  facie  evidence  of  the 
amount,  the  payment,  or  the  receipt,  and  are 
open  to  explanation,  and  may  be  disproved, 
except  that  the  law  conclusively  presumes  a 
nominal  consideration  to  support  the  validity 
of  the  deed.  Further  than  that,  they  do  not 
amount  to  an  estoppel.  Fechheimer  v. 
Trounstlne,  15  Colo.  386,  24  Pac.  882;  Hub- 
bard V.  Mulligan,  13  Colo.  App.  116,  67  Pac. 
738:  Guldager  v.  Rockwell,  14  Colo.  459,  463, 
24  Pac.  556. 

[4]  Tbe  second  contention  Is  based  on- tbe 
escrow  agreement  made  when  the  aforesaid 
deed  was  executed  and  delivered  as  an  es- 
crow. Tbe  original  agreement  provided  that 
tbe  deed  should  be  delivered  when  the  con- 
tract should  be  'completed.  The  escrow 
agreement  made  the  same  provision,  but  fur- 
ther provided  that,  upon  failure  of  the  con- 
tractor to  complete  the  contract,  the  deed 
should  be  delivered.  This  escrow  agreement 
was  made  November  18th,  after  it  became  ap- 
parent that  failure  to  perform  tbe  contract 
was  probable.  If  not  certain.  We  think  this 
collateral  or  auxiliary  agreement  did  not  ma- 
terially vary  tbe  terms  of  the  original  con- 
tract ;  but,  in  80  far  as  it  did  vary  therefrom, 
it  was  in  no  manner  detrimental  to  defend- 
ant It  imposed  no  different  liabilities  nor 
additional  burdens  upon  either  the  principal 
or  the  surety,  and  there  Is  no  reason  why  it 
should  operate  to  discharge  the  surety. 

We  find  no  error  in  the  admission  of  tes- 
timony.   The  Judgment  is  affirmed. 

Affirmed. 

<Z!  Colo.  A.  207) 

CITY  "OP  TRINIDAD  v.  BOARD  OP  COUN- 
TY COM'RS  OF  LAS  ANIMAS 
COUNTY.    (No.  4119.) 
(Court  of  Appeals  of  Colorado.    March  8,  1915. 
Rehearing  Denied  April  12,  1915.) 

1.  STATDTES  «=9l2()— TlTUt-^MUNICIPAL  Cob- 
POBATIONS. 

The  provision  of  Rev.  St.  1908,  §  0577, 
which  was  originally  part  of  an  act  entitled 
".\n  act  in  relation  to  municipal  corporations," 
that  public  bridges,  more  than  40  feet  in  length, 
over  a  stream  crossing  a  city  or  county  high- 
way, shall  be  constructed  and  repaired  by  the 
county,  is  unconstitutional  under  Const,  art  5, 
i  21,  requiring  the  subject  of  an  act  to  be  ex- 
pressed in  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  168-172 ;    Dec.  Dig.  <S=»120.] 

2.  Bridoes   <S=>7  —  Constbuction  —  BaioOEa 
IN  Cities. 

Mills'  Ann.  St  i  3931,  authorizing  a  coun- 
ty to  lay  out  county  ri^jhts  and  build  bridges 
within  the  limits  of  the  county,  though  not  re- 


stricted to  the  parts  of  the  county  outside  the 
limits  of  incorporated  towns  or  cities,  does  not 
authorize  tbe  county  to  build  or  repair  a  bridge 
within  a  city,  since  the  city's  power  over  its 
streets  and  bridges  is  exclusive. 

[Kd.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  §{  9-13,  15,  16;   Dec.  Dig.  «=»7.] 

Error  to  District  Court,  Las  Animas  Coun- 
ty;  A.  Watson  McHendrie,  Judge. 

Action  by  the  City  of  Trinidad  against  the 
Board  of  County  Commissioners  of  Las  An- 
imas County.  Judgment  for  the  defendant, 
and  plaintiff  brings  error.    Affirmed. 

A.  E.  McOlashan,  of  Trinidad,  for  plalntiir 
in  error.  Robert  T.  Yeaman,  of  Trinidad, 
for  defendant  in  error. 


BELL,  J.  A  complaint  was  filed  in  the 
district  court  of  Las  Animas  county,  Colo., 
setting  up  that  the  plaintiff  was  a  municipal 
corporation,  known  as  a  city  of  the  second 
class,  and  was  charged  as  such  with  the  care, 
supervision,  and  control  of  all  public  high- 
ways, bridges,  and  streets  within  its  limits; 
that  It  was  the  duty  of  such  city  to  cause 
said  tiighways,  bridges,  and  streets  to  be 
kept  <^)en  and  in  repair  and  free  from  nui- 
sances and  In  a  reasonably  safe  conditior 
for  travel ;  that  it  was  the  duty  of  the  coun- 
ty of  Las  Animas,  under  the  law,  to  repair, 
or  repay  said  plaintiff  for  repairing,  all  pub- 
lic bridges  within  the  limits  of  said  city, 
exceeding  40  feet  in  length,  over  any  stream 
crossing  a  state  or  county  highway;  that 
the  Linden  Avenue  and  West  Main  Street 
Bridges,  each  within  the  boundary  lines  of 
said  dty,  and  each  exceeding  40  feet  in 
length,  over  a  stream  crossing  a  state  or 
county  highway,  was,  In  May  and  June,  1913, 
out  of  repair  and  unsafe  and  dangerous  for 
use  and  travel;  that  during  said  time  said 
dty  put  said  bridges  in  a  proper  state  of  re- 
pair at  a  necessary  expenditure  of  $1,015.16 ; 
that  tbe  bill  for  said  repairs  was  duly  ver- 
ified and  presented  to  the  board  of  county 
commissioners  of  said  county,  with  a  request 
that  the  same  be  allowed ;  that  said  bill  was 
rejected;  and  that  an  appeal  was  taken  to 
said  district  court 

A  general  demurrer  to  tbe  complaint  was 
filed  and,  by  Judge  McHendrie,  sustained  for 
tbe  sole  reason,  as  it  was  said: 

"That  the  appellate  court  in  the  case  of  Nel- 
son et  al.  V.  Board  of  County  Commissioners 
of  Garfield  County,  6  Colo.  App.  279.  40  I'nc. 
474,  has  determined  that  the  board  of  county 
commissioners  of  a  county  have  no  authority  to 
appropriate  and  expend  any  of  the  county  road 
and  bridge  funds  to  either  construct  or  repair  a 
bridge  within  tbe  corporate  limits  of  a  city." 

Section  6577,  R.  S.  1008,  was  discussed  in 
the  case  dted  and  relied  upon,  and  reads  as 
follows: 

"The  city  council  shall  have  the  care,  super- 
vision and  control  of  all  public  highwn.va,  bridg- 
es, streets,  alleys,  public  square.-f  and  commons 
within  the  city,  and  shall  cause  the  same  to  be 
kept  open  and  in  repair,  and  free  from  nuisanc- 
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es.  An  pntdle  bridge*  exceeding  forty  feet  in 
length,  over  any  stream  crossing  a  Btat§  or 
county  highway,  shall  be  constructed  and  kept 
in  repair  by  the  county ;  provided,  that  the  city 
council  may  appropriate  a  sum  not  exceeding 
ten  dollars  per  lineal  foot  to  aid  in  the  con- 
struction of  any  county  bridge  within  the  limits 
of  such  city,  or  to  aid  in  tiie  construction  of 
any  bridge  contiguous  to  said  city  on  a  high- 
way leading  to  ue  same,  or  any  bridge  across 
any  unnavigable  river  which  divides  the  coun- 
ty in  which  aa^  city  ia  located  from  another 
state." 

[1]  We  have  examined  the  records  and 
brlefa  filed  in  the  Nelson  Case,  and  find  that 
able  connsel  therein  were  agreed  that  the 
section  above  quoted  did  not  confer  i>ower 
on  the  board  of  county  commissioners  to 
build  or  repair  bridges,  and  coald  not,  be- 
cause of  the  Inhibition  in  section  21,  art  6, 
of  the  state  Constitution,  against  legislation 
unless  the  subject  thereof  should  be  clearly 
expressed  in  its  title.  In  speaking  of  the 
section  of  the  Revised  Statutes  here  under 
consideration,  counsel  in  the  Nelson  Case,  in 
their  endeavor  to  sustain  the  right  of  the 
board  of  county  commissioners  of  Garfield 
county  to  construct  a  bridge  across  the  Grand 
river  within  the  corporate  limits  of  the  town 
of  New  Castle,  made  the  following  significant 
admission  in  their  brief,  to  wit: 

"If  it  should  be  argued  that  this  statute  gave 
counties  power  (to  build  bridges),  the  argument 
would  tend  to  destroy  the  statute  itself,  because 
the  section  is  a  portion  of  an  act  entitled  'An 
act  iu  relation  to  municipal  corporations'  and  is 
under  the  subtitle  of  'cities,'  and  is  an  act  which 
has  no  reference  to  counties.  Under  section  344 
of  the  Constitution,  Mills  (section  21,  art.  B), 
the  statute  would  be  void  to  the  extent  it  un- 
dertook to  give  counties  power,  if  it  should  be 
held  that  it  was  by  force  of  this  statute  that 
counties  are  given  power  to  build  bridges  with- 
in cities,  because  the  'subject'  of  the  act  would 
not  then  'be  clearly  expressed  in  its  title.'  This 
would  be  otherwise  if  the  section  under  discus- 
sion were  contained  in  the  chapter  oik  'Boads 
and  Highways.'  " 

[2]  The  unconstitutionality  of  the  section 
we  are  here  considering  was  forcibly  pre- 
sented to  the  former  Court  of  Appeals  in 
the  Nelson  Case  by  counsel  for  Nelson  et 
al.,  plaintiffs  in  error  therein,  and  the  sound- 
ness of  their  position  was  conceded  by  the 
opposing  counsel.  After  examining  the  briefs 
and  record  filed  in  said  case  and  the  Judg- 
ment of  the  court  thereon,  we  must  Infer 
that  the  court  agreed  with  counsel  on  both 
sides  that  so  much  of  said  section  aa  pur- 
ports to  permit  counties  to  construct  and 
repair  public  bridges  exceeding  40  feet  in 
length,  over  any  stream  crossing  a  state  or 
county  highway,  is  unconstitutional  because 
the  subject  of  the  act  is  not  clearly  express- 
ed in  its  title.  However,  counsel  for  defend- 
ants in  error  therein  insisted  that  said  sec- 
tion assumed  the  existence  of  the  right  of 
counties  to  construct  bridges,  and  they  ar- 
gued that  said  section  performed  a  useful 
function  as  a  legislative  construction,  as  it 
were,  of  section  3931,  vo\.  2,  Mills'  Annotat- 
ed Statutes.  This  last-mentioned  section  pro- 
vides that  the  county  authorities  may  lay 


out  county  roads  and  btilld  bridges  within 
the  limits  of  their  counties,  without  any 
specific  reference  as  to  whether  they  are 
within  or  without  the  boundaries  of  towns 
or  cities. 

The  court,  in  the  Nelson  Case,  considered 
the  same  general  question  of  the  power  of 
county  commissioners  to  construct  bridges 
within  incorporated  cities  or  towns,  and, 
among  other  things,  held  that  the  Ckilorado 
statutes  cmitalned  no  specific  provision  re- 
stricting the  powers  of  boards  of  county  com- 
missioners to  such  parts  of  the  county  as 
were  not  included  within  incorporated  cities 
and  towns.  Nevertheless,  it  further  held 
that  the  authority  to  construct  bridges  in 
such  cities  and  towns  was  exclusively  with- 
in the  Jurisdiction  of  such  Incorporated  cities 
and  towns,  and  cited  as  authorities  for  such 
holding,  the  following,  viz.:  In  re  Public 
Road,  54  N.  J.  Law,  539,  24  AO.  788;  City  of 
Goshen  v.  Myers,  119  Ind.  196,  21  N.  E.  657; 
McGrew  v.  Stewart,  61  Kan.  185,  32  Pac 
896;  Peoria  &  P.  U.  Ry.  Co.  v.  People  ex 
rel.,  144  m.  468,  33  N.  E.  873 ;  Clark  v.  Com- 
monwealth, 14  Bush  (Ky.)  166;  Oallaher  ▼. 
Head  et  aL,  72  Iowa,  173,  83  N.  W.  620; 
Tucker  et  al.  v.  Conrad,  103  Ind.  349,  2  N. 
B.  808;  State  v.  Jones,  18  Tex.  874;  Cow- 
an's Case,  1  Overt  (Tenn.)  311;  Roads  & 
Streets,   Elliott  C.  19. 

Further,  it  said: 

"The  whole  subject  Is  covered  by  tte  three 
chapters  of  the  General  Statutes,  23,  95,  and 
119  (109).  Each  organization  is  clothed  with 
ample  power  to  carry  out  the  declared  purposes 
for  which  they  are  organized,  and  within  their 
respective  limits  are  given  full  power  and  con- 
trol in  the  one  case  over  highways  and  in  the 
other  case  over  streets  and  bridges.  This  dele- 
gation of  authority  has  been  held  to  be  entirely 
within  the  power  of  the  Legislature,  and  when 
granted  and  exercised  under  the  grant  to  be  en- 
tirely exclusive"— citing  City  of  Denver  v.  Duns- 
more,  7  Colo.  328,  3  Pac.  706 ;  City  of  BoiUder 
V,  Niles,  9  Colo.  416,  12  Pac.  632;  Denver  & 
S.  F.  R,  Co.  et  al.  v.  Domke  et  al.,  11  Colo.  2-17, 
17  Pac  777. 

That  part  of  sectl<Hi  6677,  R.  S.  1908,  which 
authorizes  counties  to  construct  am}  keep 
in  repair  all  public  bridges  exceeding  40 
feet  in  length,  over  any  stream  crossing  a 
state  or  county  highway,  although  within  the 
limits  of  a  city,  is  very  unusual.  Counsel 
for  plaintiff  tn  error  in  the  instant  case  ad- 
mits that  said  section  is  Identical  with  an 
Iowa  statute,  and  that  he  has  been  unaDle  to 
find  any  such  statute  in  any  other  state. 

The  supervisors  of  Green  county,  Iowa,  at- 
tempted to  lay  out  a  county  road  within  the 
unplatted  portion  of  the  site  of  the  incor- 
porated town  of  Jefferson,  Iowa.  The  Su- 
preme  Court  of  Iowa,  in  discussing  a  oou' 
test  over  the  authority  of  the  supervisors, 
said: 

"Boards  of  supervisors  have  the  power  and 
authority  to  establish  highways.  Code,  i  920. 
This  general  grant  of  power  is  not  in  terms  re- 
stricted to  territory  not  within  an  incorporated 
town  or  city.  Cities  and  incorporated  towns 
have  also  the  power  to  'lay  off,  widen,  straight- 
en, narrow,  vacate,  extend  and  establish'  streets 
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and  aUeya.  Code,  |  484.  S«ieh  power  la  limited 
to  territoi7  within  ttie  corporate  Umits.  If 
boards  of  anpervisors  have  the  ^wer  to  estab- 
lish highwaya  over  the  same  territory,  then  they 
aod  cities  and  towns  have  the  same  power. 
This  clearly  is'  not  deairable,  and  we  think  was 
not  contemplated.  *  *  *  It  seems  to  ns  that, 
when  the  several  powers  so  conferred  on  munic- 
ipal corporations  are  considered,  the  jurisdiction 
and  power  of  such  corporations  over  territory 
within  the  corporate  limits  must  be  regarded  as 
exclusive  for  the  purpose  of  establishing  high- 
ways or  streets  on  or  through  such  territory. 
•  •  •  Public  bridges  are  a  part  of  a  high- 
way." (ItaUcs  are  mine.)  Gallaher  v.  Head 
et  aL,  72  Iowa,  178,  174,  176,  33  N.  W.  620, 
621. 

The  Sapreme  Court  of  Iowa,  In  taarmony 
with  oar  former  Court  of  Appeals  in  the  Nel- 
son Case,  supra,  held,  in  Oallaber  t.  Head  et 
al.,  supra,  and  in  other  Iowa  cases  therein 
dted  with  approval.  In  effect  at  least,  that 
the  general  powers  given  by  the  Iowa  stat- 
utes to  incorporated  cities  and  towns  over 
their  streets  and  alleys  vested  them  with  ex- 
clusive power  in  the  premises,  where  not 
limited  In  specific  terms. 

It  is  the  oplnliMi  of  the  court  that  the  same 
principle  involved  In  the  instant  case  was 
determined  and  declared  in  the  Nelson  Case 
adverse  to  the  contention  of  the  plaintiff  in 
error  herein,  and  no  sufficient  reason  appears 
which  would  justify  a  modification  of  the 
principle  so  declared;  and  therefore  the  Judg- 
ment under  consideration  is  hereby  affirmed. 

Affirmed. 

CDNNINGHAM,  P.  J.,  not  parUdpatlng. 


07  (Mo.  A.  s») 

POST  et  aL  v.  IiANO.     (No.  4168.) 

<Conrt  of  Appeals  of  Colorado.    March  8,  1918. 
Rehearing  Denied  April  12,  1915.) 

1.  Affxal  and  Erbob  «=>999  —  Bkvibw  — 
Qdestions  or  Fact. 

In  en  action  to  recover  the  rent  of  premises 
which  defendants  vacated,  claiming  that  they 
bad  become  untenantable,  where  the  questions  of 
fact  as  to  whether  there  was  an  inherent  defect 
in  the  basement  walls  of  a  building,  arising  from 
defective  brick  or  mortar  or  from  defective  foun- 
dation, whether  a  flood  affected  such  walls  so 
as  to  make  the  building  unsafe  for  occupancy, 
and  whether  the  premises  were  safe  and  tenant- 
able  after  defendants,  at  plaintiff's  expense, 
placed  girders  and  posts  in  ttie  basement,  as  to 
all  of  which  the  evidence  was  conflicting,  were 
sabmitted  to  the  jury  under  proper  instructions, 
the  jury's  determination  was  decisive  as  to  such 
issues. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3912-3921,  3923,  3924; 
Dec  Dig.  «=>999.] 

2.  EviDBNc*  «=»483  —  ExPKBT  TBsmcoinr  — 

KNOWI>EDOE  of  WiTNESa 

On  the  issue  of  whether  the  basement  walla 
of  a  building  were  rendered  unsafe  by  a  flood, 
the  testimony  of  witnesses,  based  upon  a  careful 
inspection  and  examination  of  such  walla  after 
the  flood,  was  admissible,  though  their  examina- 
tions were  made  months  after  the  flood  occur- 
red, though  the  jury  might  have  considered  such 
testimony  as  entitled  to  less  credence  or  weight 


by  reason  of  the  time  the  examinations  were 
made. 

[Ed.  Note.— For  other  cases,  see  ESvldence, 
Cent  Dig.  H  2266-2266 ;    Dec.  Dig.  <S=>483.] 

3.  Apfkal  and  Ebbob  (&=3l050  —  Habuless 
Ebbob— Admission  or  Evidknck. 

In  an  action  for  the  rent  of  a  building  which 
defendants  vacated,  claiming  that  it  was  render^ 
ed  untenantable  by  a  flood  which  made  the  base- 
ment walls  unsafe,  a  letter,  written  plaintiff  by 
defendants  several  months  after  the  flood,  stat- 
ing that  they  had  bought  a  building  and  were 
engaged  in  moving  thereto,  and  requesting  plain- 
tiff to  call  on  their  attorneys  with  regard  to  the 
lease,  but  containing  nothing  about  the  unten- 
antability of  the  premises,  was  not  prejudicial 
to  defendants. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  1068,  1069,  4168-4157. 
4166;    Dec.  Dig.  «=>1060.] 

4.  liANDLOBD    AND    TENANT    9=9231— ACTIONS 

FOB  Bent— Evidence. 

That  such  letter  contained  nothing  about 
the  untenantability  of  the  premises  was  a  cir- 
cumstance proper  for  the  jury's  consideration 
as  bearing  upon  the  good  or  bad  faith  of  defend- 
ants' claim  that  they  abandoned  the  premises  on 
account  of  their  untenantability. 

[E2d.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §8  926^934;  Dec.  Dig.  «S9 
231.] 

6.  Tbial  «s3llO— Reception  or  Evidence— 
Ikpbofeb  REifABKs  or  Counsel. 

A  letter  offered  in  evidence  was  not  render- 
ed inadmissible  by  accompanying  improper  state- 
ments of  counsel  which  were  not  objected  to. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  271 ;   Dec.  Dig.  «=»110.] 

6.  Tbiai,  €=>260  —  Actions  fob  Bent  —  Ih- 
stbuctionb. 

In  an  action  for  the  rent  of  a  building  which 
defendants  had  vacated,  claiming  that  it  was  un- 
tenantable, an  instruction  which  ignored  evi- 
dence tending  to  show  that  defendants,  at  plain- 
tiff's expense,  had  made  repairs  rendering  the 
building  safe  and  tenantable,  and  which  was 
covered  by  an  instruction  given,  remedying  this 
defect  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  661-659;   Dec.  Dig.  «s=»260.] 

7.  Tbial  «=2ei— Instbdctionb  Bad  in  Pabt. 

In  an  action  for  the  rent  of  a  building 
which  defendants  vacated,  claiming  that  it  was 
rendered  untenantable  by  a  flood  which  made  the 
basement  walls  unsafe,  an  instruction  that  in 
weighing  the' evidence  of  experts  as  to  the  safe- 
ty of  the  wall  the  jury  might  consider  the  time 
of  their  examination  of  the  wall,  that  they  were 
the  judges  of  whether  an  examination  made  at 
the  time  of  the  damage  was  entitled  to  more  or 
less  weight  than  an  examination  made  at  a  later 
time,  and  that  they  bad  a  right  to  find  that  an 
examination  made  after  a  lapse  of  10  months 
or  more  bad  less  weight  than  an  examination 
made  immediately  after  the  damage,  though  good 
in  part,  was  in  part  argumentative  and  preju- 
dicial, and  properly  refused,  especially  where  the 
part  that  might  have  been  given  was  substantial- 
ly incorporated  in  other  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §8  484,  660,  671,  673,  675;  Dec.  Dig.  e^ 
261.] 

8.  Landlord  and  Tenant  «=>233— Actions 
FOB  BENr— Inbtbuctions. 

In  an  action  for  rent  under  a  lease  provid- 
ing that,  if  the  premises  should  become  untenant- 
able by  fire  or  otherwise,  the  rent  should  cease 
while  they  were  being  repaired,  where  it  was  un- 
disputed that,  a  few  days  after  a  flood  which  de- 
fendants claimed  made  the  basement  walls  un- 
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safe,  defendants  at  plaintiffs  expense  made  cer- 
tain repairs  by  placing  girders  and  posts  in  the 
basement,  and  that  they  remained  in  possession 
for  over  three  months  thereafter  before  begin- 
ning to  move  out,  but  they  claimed  that  such 
improvements  were  only  temporary,  and  that 
the  premises  were  unsafe  and  untenantable  not- 
withstanding such  repairs,  an  instruction  that -if 
an  unusual  flood  injured  the  building  and  its 
walls  to  such  an  extent  as  to  render  It  unsafe  for 
the  purposes  for  which  it  was  leased,  of  w^Jich 
fact  plaintiff  had  notice,  but  failed  within  a  rea- 
sonable time  to  put  the  building  in  tenantable 
condition,  the  verdict  should  be  for  defendants, 
unless  defendants  made  the  repairs  necessary  for 
the  pnniose  and  presented  the  bill  therefor  to 
plaintiff,  who  paid  it,  in  which  event  the  ver- 
dict should  be  for  plaintiff,  was  properly  given. 
[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S!  49,  940-044;  Dec.  Dig. 
«=a233.1 

Error  to  District  Court,  City  and  County 
of  Denver;   Clias.  G.  Holbrook,  Judge. 

Action  by  Jacob  Lang  against  Harry  H. 
Post  and  another,  copartners  as  Harry  H. 
Post  &  Co.  Judgment  l^or  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Murray  ft  IngersoU  and  Wendell  Stephens, 
all  of  Denver,  for  plaintiffs  in  error.  H.  B. 
Lnthe,  of  Denver,  for  defendant  in  error. 

HURLBUT,  J.  On  October  7.  1913,  plain- 
tiff (defendant  in  error)  brought  an  action 
against  defendants  (plaintiffs  in  error)  to 
recover  a  Judgment  for  $1,890,  alleging  an 
indebtedness  of  that  amount  for  nine  months' 
rent  (from  February  to  October,  inclusive, 
1913)  on  certain  premises  on  Blake  street, 
Denver,  Colo.,  at  the  agreed  price  of  $210 
per  month.  It  appears  from  the  complaint 
that  defendants  occupied  the  premises  in 
question  from  April  1,  1911,  to  December  1, 
1912,  under  a  three-year  lease,  entered  into 
between  them  and  plaintiff,  which  by  its 
terms  began  April  1,  1911,  and  terminated 
April  1,  1914.  The  answer  ifdmits  the  execu- 
tion of  the  lease  and  the  occupancy  of  the 
premises  as  alleged,  but  defends  the  action 
upon  the  ground  that  at  the  time  of  the  ex- 
ecution of  the  lease  the  foundation  walls  of 
the  premises  were  of  weak,  porous,  faulty 
material  and  construction,  which  fact  was 
well  known  to  plaintiff  at  that  time  and  un- 
known to  defendants ;  that  after  making  and 
delivering  the  lease  as  aforesaid,  the  prem- 
ises, on  July  14,  1912,  while  occupied  by 
defendants,  were  so  injured  by  water  (through 
no  fault  of  theirs)  as  to  render  the  premises 
untenantable,  unsafe,  and  unfit  for  occupan- 
cy; that  such  injury  was  occasioned  by  a 
sudden,  unforeseen,  and  extraordinary  flood, 
and  that  by  reason  thereof  defendants,  under 
the  terms  of  the  lease,  ceased  to  be  liable 
thereafter  for  the  payment  of  rent,  as  pro- 
vided therein;  that  plaintiff  was  Informed 
of  the  untenantability  of  the  premises  as 
aforesaid,  but  failed  and  refused  to  make  the 
same  safe  and  fit  for  occupancy  and  to  re- 
store the  same  to  a  tenantable  condition,  for 
which  reason  defendants  quit  and  surrender- 


ed possession  of  the  premises  to  plaintiff. 
The  case  was  tried  to  a  Jury  and  verdict 
rendered  in  favor  of  plaintiff  for  the  full 
amount  of  rent  sued  for,  with  interest  there- 
on, upon  which  verdict  Judgment  was  render- 
ed. Defendants  sued  out  a  writ  of  error  in 
the  Supreme  Court,  and  the  case  is  here  for 
disposition. 

But  few  questions  of  law  are  involved  In 
this  proceeding.  As  to  all  the  material  is- 
sues of  fact  the  evidence  was  sharply  con- 
flicting. 

[1]  A  large  part  of  the  briefs  on  belialf  of 
both  parties  is  devoted  to  a  discussion  of 
the  weight,  force,  and  effect  which  should  be 
given  tt>  the  testiniony  of  witnesses,  and  the 
deductions  which  ought  to  be  made  there- 
from, as  well  as  the  facts  established  there- 
by. All  material  issues  of  facts  being  fair- 
ly in  dispute,  we  do  not  feel  warranted  in 
discussing  the  weight  or  credibility  which 
ought  to  be  given  to  the  testimony  adduced 
at  the  trial.  That  duty  devolved  upon  the 
Jury.  A  general  verdict  was  returned,  and 
we  are  called  upon  to  review  the  evidence 
and  proceedings  below  to  ascertain  therefrom 
if  the  verdict  and  Judgment  are  supported  by 
the  record. 

We  agree  with  defendants'  counsel  in  their 
assertion  that  the  commanding  question  of 
fact  controlling  this  controversy  is:  Were 
the  premises  rendered  untenantable  by  the 
flood  of  July  14th,  and  if  so,  were  the  sub- 
sequent actions  of  plaintiff  or  defendants 
such  as  to  relieve  the  latter  of  their  liability 
to  pay  rent  for  the  full  term  of  the  lease? 
A  great  deal  of  testimony  was  adduced  by 
both  parties  upon  this  issue.  Defendants 
vigorously  contended  at  the  trial  (as  they  do 
here)  that  the  water  from  the  flood  flowed 
into  the  basement  of  the  premises  and  so 
affected  the  brick  and  mortar  constituting  its 
walls  as  to  render  the  building  unsafe,  dan- 
gerous, and  untenantable;  that  plaintiff,  aft- 
er such  damage  or  injury,  failed  and  neg- 
lected to  repair  the  injury  done  in  such  a 
way  as  to  make  the  building  safe  and  tenant- 
able,  and  for  that  reason  they  claim  there 
was  no  further  liability  on  their  part  to  pay 
rent  under  the  terms  of  the  lease,  subse- 
quent to  December  1,  1912,  the  day  they 
vacated  the  property.  In  support  of  such 
claim  they  rely,  to  a  great  extent,  upon  the 
following  clause  found  in  the  lease,  viz. : 

"That  in  case  said  premises  shall  become  un- 
tenantable by  reason  of  fire  or  otherwise,  the 
rent  shall  cease  while  the  same  are  being  re- 
paired; but  that  nothing  herein  contained  shall 
be  construed  so  as  to  compel  the  lessor  to  re- 
build or  repair  said  premises  in  case  of  destruc- 
tion, unless  he  so  desires." 

On  the  other  hand,  plaintiff  contends  with 
equal  zeal  that  the  Injury  to  the  basement 
walls  from  the  flood  (if  there  was  any  in- 
Jury)  was  of  no  moment,  was  not  of  a  seri- 
ous or  permanent  nature,  and  did  not  render 
the  building  dangerous  or  unsafe,  or  unten- 
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antable  except  for  a  very  short  time  while 
the  flood  waters  remained  in  the  basement 
It  Is  further  claimed  by  him  that,  under  the 
terms  of  the  lease,  defendants  were  to  make 
general  and  ordinary  repairs;    that,  a  few 
days  after  the  flood,  defendants  undertook  to 
and  did  repair  the  damage,  by  placing  posts 
and  girders  lengthwise  through  the  basement, 
and  rendered  a   bill   therefor  to   plaintiff, 
which  he  paid ;  that  all  floors  above  the  base- 
ment were   used  by  defendants,   after  the 
flood,  the  same  as  they  had  been  theretofore ; 
that  defendants  continued  to  use  and  occupy 
the  premises  for  more  than  three  months  aft- 
er  the  flood  before  they  began  to  vacate  the 
same,  which  was  an  unreasonable  time  upon 
whidi  to  predicate  their  right  of  abandon- 
ment of  the  premises  upon  the  ground  of  dan- 
ger or  untenantability  of  the  premises;   that 
all  the  water  had  disappeared  from  the  base- 
ment three  or  four  days  after  the  flood ;  that 
the  walls  of  the  basement  were  21  inches 
thick ;   that  defendants  stored  some  goods  in 
the  basement  after  the  posts  and  girders 
were  put  in ;   and  that  the  evidence,  clearly 
8hows  the  premises  were  never  unsafe  for 
I        occupancy,  either  before  or  after  the  flood, 
I        and  were  at  no  time  untenantable,  except 
I        tbat  the  basement  only  was  untenantable  for 
I        a  few  days  immediately  following  the  flood. 
The  evidence  is  undisputed  that  the  flood 
was  of  an  extraordinary  and  unusual  naturie ; 
tliat  at  that  time  defendants  had  goods  or 
merchandise  in  the  basement  of  the  premises 
I        which  were  damaged;   that  shortly  after  the 
I        flood,  under  the  advice  of  an  architect,  de- 
1        fendants  caused  posts  and  girders  to  be  plac- 
I        «d  in  the  basement,  the  expense  of  which 
i        they  called  upon  plaintiff  to  pay,  which  he 
I        did;   that  defendants  remained  in  the  occu- 
I        pancy  of  the  premises  for  over  three  months 
I        after  the  flood,  and  then  began  to  move  their 
I        goods  out,  and  continued  to  so  remove  them 
!        until   November   30th    following,    at    which 
ttme  they  tendered  the  keys  of  the  premises 
to  plaintiff,  after  paying  alL  rent  due  up 
I        to  and   including  the   last-mentioned   date. 
I        Whether  or  not  as  a  matter  of  fact  there 
I        was  an  Inherent  defect  in  the  basement  walls, 
arising  from  defective  brick  or  mortar,  or 
I        trom  defective  foundation,  or  the  flood  wa- 
I        ters  of  July  14th  affected  the  same  in  a  de- 
j        gree  that  made  the  building  unsafe  for  oc- 
cupancy thereafter,  or  the  premises,  includ- 
ing the  basement,  were  safe  and  tenantable 
for  use  by  defendants  after  the  girders  end 
posts  were  placed  in  the  basement,  were  con- 
trolling issues  in  the  case,  and  the  determina- 
tion of  such  issues  by  the  jury  was  decisive 
of  the  controversy  between  the  parties  as  to 
those  Issues.     Such  issues  were  fairly  sub- 
mitted to  the  Jury,  under  proper  instructions, 
and  tlielr  findings  were  adverse  to  defend- 
ants' contentions  in  that  regard.    The  Jury 
baring  so  found,  It  is  evident  that  defend- 
ants were  liable  for  the  full  payment  of  rent 
daring  the  unexpired  term  of  the  lease. 
[2]  As  to  the  safety  of  the  building  before 


and  after  the  flood,  a  number  of  architects, 
brick  contractors,  and  building  inspectors,  in- 
cluding deputies,  of  long  years'  experience, 
testlfled  as  experts  on  behalf  of  plaintiff. 
Their  testimony  was  positive,  and  to  the  ef- 
fect that  the  building  was,  and  bad  beeU; 
sound  and  safe  for  occupancy  at  all  times 
before  and  after  that  time,  and  up  to  the 
time  they  made  their  examinations.  As 
against  this  testimony,  defendants'  witness 
Baerresen,  an  architect  of  repute  and  -  ex- 
perience, testified  exactiy  to  the  contrary. 
But  the  Jury  appears  to  have  found  that  is- 
sue in  favor  of  plaintiff.  Defendants,  how- 
ever, complain  of  the  rulings  of  the  court  in 
admitting  such  testimony  of  plaintiff's  wit- 
nesses, over  their  objections,  and  assert  the 
same  to  have  been  fatal  error,  for  the  reason 
that  none  of  such  witnesses  examined  or 
inspected  the  building  to  ascertain  its  safety 
or  unsafety  until  months  after  the  flood  had 
occurred,  covering  a  period  of  from  3  to  19 
months  subsequent  thereto.  We  are  of  the 
opinion  that  the  court  did  not  err  in  such 
ruling.  The  record  discloses  that  the  testi- 
mony of  such  witnesses  was  based  upon  care- 
ful inspection  and  examination  of  the  base- 
ment walls  of  the  building  after  the  flood. 
They  testified  that  two  holes  were  made  in 
different  places  in  those  walls,  at  their  sug- 
gestion, which  disclosed  that  they  were  21 
inches  in  thickness  and  constructed  of  good, 
hard  brick  and  mortar;  that  they  were  un- 
affected by  any  prior  action  of  water  there- 
on; that  in  their  opinion  they  were  sound, 
well-constructed,  and  of  a  permanent  nature, 
which  rendered  the  building  absolutely  safe 
for  occupancy,  and  had  been  of  equal  safety 
and  sound  construction  at  all  times  prior  to 
the  examination;  that  in  fact  the  building 
t)ecame  more  safe  and  secure  as  time  passed 
by,  by  reason  of  the  walls  thereby  becoming 
more  homogeneous.  We  think  the  testimony 
of  such  experts  was  admissible  as  evidence 
to  go  to  the  Jury  for  what  It  was  worth. 
The  Jury  might  have  considered  it  as  being 
entitled  to  less  credence  or  weight,  by  rea- 
son of  the  fact  tbat  the  examinations  upon, 
which  it  was  based  were  made  months  after 
the  flood  occurred,  but  if  so,  this  would  not 
render  the  evidence  Inadmissible  as  expert 
testimony.  McCulIoch  v.  Dobson  et  al.,  133 
N.  Y.  114,  30  N.  E.  641 ;  Marston  v.  Dingley, 
88  Me.  546,  34  Atl.  414 ;  Huber  Mfg.  Co.  v. 
Hunter,  99  Mo.  App.  46,  72  S.  W.  484. 

[3-6]  Defendant  Harry  H.  Post  was  a  wit- 
ness at  the  trial,  and  during  his  cross-exam- 
ination identified  a  letter  written  by  defend- 
ants to  plaintiff,  on  October  23,  1912,  where- 
upon it  was  offered  in  evidence  by  plaintiff 
and  admitted,  over  the  objections  of  defend- 
ants, who  insist  that  the  ruling  was  errone- 
ous and  highly  prejudicial  to  their  rights, 
laying  great  stress  upon  this  supposed  error. 
All  the  letter  contained  was  a  brief  statement 
to  the  effect  that  defendants  had  bought  a 
building  and  were  then  engaged  in  moving 
thereto  some  of  their  goods  from  the  leased 
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premises,  and  requesting  plaintiff  to  '!all  on 
their  attorneys,  who  would  take  up  with 
them  the  matter  of  the  lease,  which  was 
In  their  possession.  As  we  read  the  letter  it 
does  not  contain  a  word  or  sentence  which 
could  be  reasonably  Interpreted  as  prejudi- 
cial to  defendants'  case.  The  fact  that  the 
tetter  contaloed  nothing  about  the  untenant- 
aUllty  of  the  premises  was  a  circumstance 
that  might  properly  be  considered  by  the  Ju- 
ry with  the  evidence  as  bearing  upon  the 
good  or  bad  faith  of  defendants'  claim  that 
they  abandoned  the  premises  on  account  of 
their  untenantability.  If  it  was  error  to  ad- 
mit the  letter  on  cross-examination,  it  was 
error  without  prejudice.  The  statements  of 
plaintiff's  counsel,  accompanying  its  admis- 
sion, could  not  affect  its  admissibility  as  evi- 
dence. As  to  whether  or  not  such  statements 
were  Improper,  that  is  another  question. 
They  were  not  objected  to,  however,  nor  was 
any  motion  made  to  strike  them  out 

[1,7]  Defendants'  next  contention  is  that 
fatal  error  was  committed  by  the  court  in 
refusing  to  give  Instructions  numbered  2,  8, 
6,  and  6,  requested  by  them.  We  have  care- 
fully examined  these  instructions,  and  be- 
lieve the  contention  to  be  untenable.  The 
substance  of  No.  2,  so  refused,  seemed  to  be 
fairly  included  within  instruction  No.  8,  giv- 
en by  the  court  The  instruction  refused  was 
not  complete,  as  it  failed  to  recognize  the  evi- 
dence which  tended  to  show  that  defendants, 
at  the  expense  of  plaintiff,  immediately  after 
the  flood,  made  repairs  which  rendered  the 
building  safe  and  tenantable.  The  given  in- 
struction remedied  the  defect.  The  substance 
of  refused  instruction  No.  3  was  given  in  in- 
struction No.  3  given  by  the  court  Refused 
instruction  No.  5  was  properly  refused  by 
the  court,  as  it  was  not  a  fair  statement  of 
the  law  under  the  Issues  and  evidence  ad- 
duced. Instruction  Na  6,  tendered  by  de- 
fendants, was  refused.    It  reads  as  follows: 

"The  jury  are  instructed  that  in  weighing 
the  evidence  of  experts  they  may  take  Into  con- 
sideration the  time  of  an  examination,  and  that 
the  jury  are  the  judges  of  whether  an  examina- 
tion made  at  the  time  of  damage  is  entitled  to 
more  or  less  weight  than  an  examination  made 
at  a  later  time,  and  that  they  have  the  right 
to  find  that  an  examination  made  after  a  lapse 
of  10  months  or  more  has  less  weight  than  an  ex- 
amination made  immediately  after  the  damage." 

While  It  may  be  said  that  some  parts  of  the 
instruction  are  good,  other  parts  are  argu- 
mentative and  prejudicial,  but  on  the  whole 
it  is  bad;  hence  it  cannot  be  said  that  the 
court  committed  error  in  refusing  to  give  it 
as  presented.  .  In  our  opinion  that  part  of 
the  instruction  which  would  have  been  prop- 
er to  give  to  the  Jury  was  substantially  in- 
corporated in  instructions  given  by  the  court, 
BO  in  either  case  we  think  the  action  of  the 
court  in  refusing  to  give  the  instruction  is 
free  from  error. 

[I]  Defendants  allege  error  in  the  giving 
of  Instruction  No.  3.    The  instruction,  in  sub- 


stance, was  that  If  the  Jury  believer  from  tbe 
preponderance  of  the  evidence  that  an  un- 
usual flood  had  injured  the  building  and  its 
walls  to  such  an  extent  as  to  render  it  un- 
safe for  the  purposes  for  which  it  was  leas- 
ed, of  which  fact  plaintiff  had  notice,  and 
thereupcm  failed,  within  a  reasonable  time^ 
to  put  it  In  tenantable  condition,  their  ver- 
dict should  be  for  defendants,  unless  the  de- 
fendants made  the  repairs  necessary  for  that 
purpose  and  presented  the  bill  therefor  to 
plaintiff  who  paid  the  same,  in  which  event 
the  verdict  should  be  for  plaintiff.  We  dis- 
cover no  error  la  this  instruction,  in  view  of 
the  issues  and  evidence  adduced  at  the  triaL 
The  record  discloses  a  great  deal  of  evidence 
upon  the  facts  alluded  to  in  the  instructions, 
most  of  wbic^  was  ccnfllcting.  Under  the 
terms  of  the  lease,  if  the  premises  became  un- 
tenantable (caused  by  Are  or  otherwise)  the 
rent  was  to  cease  while  repairs  were  be- 
ing made.  The  evidence  is  undisputed  that  a 
few  days  after  the  flood  of  July  14th  de- 
fendants, at  the  expense  of  plaintiff,  made 
certain  repairs  by  placing  girders  and  posts 
in  the  basement  of  the  leased  building,  and 
remained  in  possession  thereof  for  over  three 
months  thereafter  before  beginning  to  move 
out  of  the  same.  Defendants,  however,  claim 
that  such  Improvements  were  only  tempora- 
ry, and  that  the  premises  were  unsafe  and 
untenantaMe  notwithstanding  such  r«pairB. 
This  was  also  a  material  issue  of  fact  which 
was  properly  left  for  the  Jury  to  determine. 

A  number  of  other  questions  have  been  pre- 
sented by  the  briefs,  but,  having  passed  upon 
the  three  specific  points  which  defendants 
have  urgently  pressed  upon  the  attenti<m  of 
the  court  in  their  briefs,  we  see  nothing  In 
the  other  questions  discussed  that  would  war- 
rant a  different  conclusion  trtym  ttiat  hereto- 
fore expressed.  From  our  viewpoint  the 
three  points  determined  are  decisive  of  this 
appeal. 

The  Judgment  vrill  be  affirmed. 


(27  Colo.  A.  U7) 
INTERSTATE  SAVINGS  ft  TRUST  CO.  et 
aL  V.  WIATT.     (No.  4147.) 

(Court  of  Appeals  of  Colorado.    March  8,  1915. 
Rehearing  Denied  April  12,  1916.) 

1.  Judgment  ®s>929  —  Action  on  Foreiqn 
Judgment— Right  of  Plaintiff  to  Sue. 

A  foreign  judgment,  which  shows  that 
plaintiff,  "Nannie  D.  Morris,  whose  name  is 
now  Nannie  D.  Wyatt  do  have  and  recover." 
and  that  "plaintiff,  Nannie  D.  Wyatt,  n6e  Nan- 
nie D.  Morris,  be  and  she  is  hereby,"  etc.,  shows 
on  its  face  that  it  was  rendered  for  "Nannie  D. 
Wyatt,"  who  may  sue  thereon. 

[Ed.   Note. — For  other  cases,   see   Judgment. 
Cent  Dig.  §  1758 ;   Dec.  Dig.  «=a929.] 

2.  COUBTS     €=>511  —  COMITT— EtXTKATEBBITO- 

BiAL  Effect  of  Laws. 

The  laws  of  nations  have  no  extraterritorial 
force,  except  on  the  principles  of  comity,  and 
between  the  states  the  same  rule  applies,  ex- 
cept as  governed  by  ^e  full  faith  and  credit 
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clause   of  tiie  Constittttion  asd'laws  of  Con- 
grees. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f  1432;   Dec.  Dig.  <S=»511.] 

8.  Jddokeitt    <$=9818— Fobeiqn    JUDOHEinV- 

Fxjix  Faith  and  Credit. 

Under  the  full  faith  and  credit  clause  of 
the  federal  Constitution,  any  duly  authenticat- 
ed record  of  the  proceedings  and  judgments  of 
the  courts  of  a  sister  state  are  given  full  faith 
and  credit  when  sued  on,  subject  to  the  rule 
that  the  judgment  may  be  inquired  into  to  as- 
certain whether  the  court  rendering  it  had  ju- 
risdiction, and  whether  it  was  obtained  through 
the  enforcement  of  a  penal  law  of  the  sister 
state,  and  whether  the  enforcement  of  the  judg- 
ment is,  by  reason  of  the  law  under  which  it 
was  obtained,  repugnant  to  justice  or  good  mor- 
ale or  offends  the  policies  of  the  state  in  which 
it  IS  sought  to  be  enforced. 

[BJd.   Note.— For   other  cases,   see  Judgment, 
Cent  Dig.  H  1458-1481 ;    Dec.  Dig.  <8=>§18.] 
4.  Judgment   «=s>817— Fobeiqn    Judgment— 

Ekfobckment  —  "Penal"  —  "Pbnaltt"  — 

"Pkwai,  Lawb." 

A  judgment  in  a  sister  state  for  a  private 
party  for  double  the  amount  of  usurious  inter- 
est paid,  as  permitted  by  statute  of  the  sister 
state,  is,  when  sued  on,  entitled  to  full  faith 
and  credit  for  it  was  not  obtained  under  a  pe- 
nal statute  of  the  sister  state,  the  words  "pe- 
nal" and  "penalty"  primarily  denoting  punish- 
ment corporal  or  pecuniary,  imposed  by  a  state 
for  a  crime  or  offense  against  its  laws,  and  "pe- 
nal laws"  being  those  imposing  punishment  for 
an  offense  committed  agamst  the  state. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  U  1456,  1457;   Dec.  Dig.  <8=>817. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Penal ;  Penal  Laws ; 
Penalty.] 

Error  to  District  Court,  City  and  County 
of  Denver ;  Geo.  W.  Allen,  Judge. 

Action  by  Nannie  D.  Wyatt  against  the 
Interstate  Savings  &  Trust  Company  and 
another.  There  was  a  Judgment  for  plaintUf, 
and  defendants  bring  error.     Affirmed. 

J.  Foster  Symes,  of  Denver,  for  plaintiffs 
in  error.  Robinson  &  Koblnson,  of  Denver, 
and  John  Paul  Lee,  of  Eaton,  for  defendant 
in  error. 

HOKOAN,  J.  Writ  of  error  to  reverse  a 
judgment  obtained  by  Mrs.  Wyatt  in  the 
Denver  district  court  against  the  defendants 
Uiere,  plaintiffs  in  error  here,  on  a  judgment 
she  had  previously  obtained  against  the  de- 
fendants in  the  state  of  Texas. 

[1]  The  first  contention  is  that  the  Texas 
judgment  sued  upon  showed  on  its  face  that 
it  was  in  favor  of  Nannie  D.  Wyatt,  and 
that  the  suit  had  been  brought  by  Nannie  D. 
Morris,  and  that  there  was  nothing  In  the 
authenticated  copy  of  the  proceedings  show- 
ing that  the  names  r^erred  to  the  same  per- 
son. The  judgment  shows  on  its  face  that 
"^e  plaintlir,  Nannie  D.  Morris,  whose  name 
is  now  Nannie  D.  Wyatt,  do  have  and  re- 
cover," etc.,  and  again  it  shows  that  "the 
plaintiff,  Nannie  D.  Wyatt,  n6e  Nannie  D. 
Morris,  be  and  she  is  hereby,"  etc.  It  is  con- 
dnded  from  these  statements  in  the  judgment 
that  this  contention  is  without  merit 


[2,  3]  The  next  and  the  principal  conten- 
tion is  that  the  Texas  judgment  sued  upon 
was  a  recovery  on  a  penal  statute  of  the 
state  of  Texas,  and  therefore  the  courts  of 
this  state  should  decline  to  enforce  such 
judgment,  because  "the  courts  of  no  country 
execute  the  penal  laws  of  another,"  as  stated 
by  Chief  Justice  Marshall  In  the  Antelope 
Case,  10  Wheat  66,  123,  6  h.  Ed.  268.  To 
reach  a  conclusion  herein  it  is  convenient  to 
state  two  general  propositions  of  law :  First, 
as  a  general  rule,  the  laws  of  a  nation  have 
no  extraterritorial  force,  except  upon  the 
principles  of  comity,  and  between  the  states 
of  this  Union  the  same  rule  applies,  except 
as  governed  by  the  "full  faith  and  credit" 
clause  of  the  Constitution  of  the  United 
States  and  the  acts  of  Congress;  second, 
the  general  rule,  as  between  the  states  of 
this  Union,  without  the  full  faith  and  credit 
clause  aforesaid,  the  duly  authenticated 
"Judicial  proceedings"  and  judgments  of  a 
sister  state  would  be  only  pruua  facie  evi- 
dence thereof  In  a  suit  thereupon  in  another 
state,  but  under  the  full  faith  and  credit 
clause  aforesaid,  any  duly  authenticated  rec- 
ord of  the  proceedings  and  Judgment  from 
the  oourts  of  another  state  are  given  full 
faith  and  credit  when  sued  upon  in  a  sister 
state,  subject  to  a  few  generally  accepted  ex- 
ceptions, to  wit,  the  Judgment  sued  upon  in 
a  sister  state  may  be  inquired  Into  for  the 
purpose  of  ascertaining  whether  the  tribunal 
In  which  It  was  obtained  had  jurisdiction, 
and  whether  it  was  obtained  through  the  en- 
forcement of  a  penal  law  of  the  other  state; 
and  it  has  been  lield,  also,  that  its  enforce- 
ment in  a  sister  state  may  depend  upon 
whether  the  law  under  which  it  was  obtained 
is  repugnant  to  Justice  or  good  morals,  or 
ofCends  the  policy  of  the  state  in  which  it  is 
sought  to  be  enforced,  or  is  calculated  to  in- 
jure such  state  or  its  citizens. 

[4]  Therefore  the  question  here  is.  Was 
the  lower  court,  when  It  recognized  the  Tex- 
as judgment  and  enforced  It,  executing  a  pen- 
al law  of  the  state  of  Texas,  within  the  ex- 
ception above  stated.  Upon  the  weight  of 
authority,  this  question  must  be  answered  in 
the  negative,  and  the  Judgment  affirmed. 

Mrs.  Wyatt  recovered  the  judgment  in  Tex- 
as by  virtue  of  its  usury  law  which  provides 
that: 

"If  usurious  interest  as  defined  by  the  pre- 
ceding articles,  shall  hereafter  be  received  or 
collected,  the  person  or  persons  paying  tbe 
same,  or  their  legal  representatives,  may  by  ac- 
tion of  debt,  instituted  in  any  court  of  this 
state  having  jurisdiction  thereof,  within  two 
years  after  such  payment  recover  from  the  per- 
son, firm  or  corporation  receiving  the  same, 
double  the  amount  of  the  interest  so  received 
or  collected." 

It  has  been  held  by  the  Court  of  Civil  A])- 
peals  of  Texas  in  Baum  v.  Daniels,  S5  Tex. 
Civ.  App.  273,  118  S.  W.  754,  757,  that  the 
foregoing  statute  is  only  "penal  in  Its  na- 
ture," and  that  an  action  for  recovery  under 
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said  statute  "is  a  civil  suit,  and  the  Judg- 
uient  rendered  is  a  dvil  recovery,  and  not  a 
conviction  of  a  crime."  Sncli  decision  Is  not 
referred  to  as  binding  upon  courts  of  tbis 
state,  but  It  is  cited  for  the  reason  that  It 
shows  a  construction  of  the  statute  by  the 
court  of  the  state  enacting  it,  and  must  have 
its  weight  in  determining  the  principal  ques- 
tion Involved,  that  is,  whether  the  Judgment 
sued  upon  herein  was  recovered  through  the 
enforcement  of  a  penal  law,  on  the  hypothe- 
sis that  this  court  may  go  behind  the  judg- 
ment sued  upon  and  determine  that  question. 
In  the  case  of  Huntington  v.  AttrlU,  146 
U.  S.  657,  667,  13  Sup.  Ct  224,  227  (36  L. 
Kd.  1123),  Justice  Gray,  discussing  the  max- 
im stated  in  The  Antelope  Case,  supra,  and 
citing  United  States  v.  Relslnger,  128  U.  S. 
398,  402,  9  Sup.  Ct.  99,  32  L.  Ed.  480,  and 
United  States*  V.  Chouteau,  102  U.  S.  603,  611, 
26  li.  Ed.  246,  said : 

"In  the  municipal  law  of  England  and  Amer- 
ica, the  words  'penal'  and  'penalty'  have  been 
used  in  various  senses.  Strictly  and  primarily, 
tliey  denote  punishment,  whether  corporal  or 
pecuniary,  imposed  and  enforced  by  the  state 
for  a  crime  or  offense  against  its  laws." 

The  learned  Justice  further  says: 

"Penal  laws,  strictly  and  properly,  are  those 
imposing  punishment  for  an  offense  committed 
against  the  state,  and  which,  by  the  English  and 
American  Constitutions,  the  executive  of  the 
state  has  the  power  to  pardon.  Statutes  giving 
a  private  action  against  the  wrongdoer  are 
sometimes  spoken  of  as  penal  in  their  nature, 
but  in  such  cases  it  has  been  pointed  out  that 
neither  the  liability  imposed  nor  the  remedy 
given  is  strictly  penal."    Id. 

Huntington  v.  Attrlll  has  been  followed.  In 
its  construction,  as  to  what  is  a  penal  law  In 
an  international  sense,  in  the  following  cases: 
Brady, V.  Daly,  176  U.  S.  148,  20  Sup.  Ct  62, 
65,  44  h.  Ed.  109 ;  Boston  &  M.  R  R.  v.  Kurd, 
108  Fed.  116,  119,  47  C.  C.  A.  615,  56  U  R.  A. 
193;  City  of  Atlanta  v.  Chattanooga  F.  & 
P.  Works,  127  Fed.  23,  29,  61  C.  C.  A.  387,  64 
L.  R.  A.  721;  Malloy  v.  Amer.  H.  &  L.  Co. 
(C.  C.)  148  Fed.  482,  483 ;  Gruetter  v.  Cum- 
berland T.  &  T.  Co.  (C.  C.)  181  Fed.  248,  255 ; 
Langdon  v.  Penn.  R.  R.  Co.  (D.  C.)  194  Fed. 
486,  495 ;  Strait  v.  Yazoo  &  M.  Co.,  209  Fed. 
157,  164,  126  C.  C.  A.  105,  49  L.  R.  A.  (N.  S.) 
106S ;  Higgins  v.  Central,  etc,  R.,  155  Mass. 
176,  29  N.  E  534,  31  Am.  St.  Rep.  544.  Fol- 
lowing these  cases,  it  is  concluded  that,  while 
the  statute  is  i)enal  in  its  nature,  it  Is  not 
penal  in  an  International  sense;  in  other 
words,  the  Judgment  upon  it  is  the  same  as 
If  recovered  in  any  civil  action,  so  far  as  its 
enforcement  is  concerned  here. 

It  has  been  held  that  if  the  recovery  allow- 
ed Is  more  than  mere  compensation,  the  stat- 
ute is  considered  penal  in  part,  In  an  interna- 
tional sense,  but  such  holding  is  not  univer- 
sal. A  few  cases  to  that  elfect  are  State 
V.  C,  B.  &  Q.  R.  Co.  (C.  C.)  37  Fed.  497,  3  U 
R.  A.  554 ;  Dale  v.  A.,  T.  &  S.  F.  R.  R.  Co., 
57  Kan.  601,  47  Paa  521;  Ralsor  v.  Chic.  & 
A.  R.  Co.,  215  III.  47,  74  N.  E.  69,  106  Am. 
St  Rep.  153,  2  Ann.  Cas.  802 ;    First  Nat 


Bank  v.  Price  et  aL,  33  Md.  487,  3  Am.  R^. 
204;  CristUly  v.  Warner,  87  Conn.  461, -88 
AU.  711,  51  L.  R.  A.  (N.  S.)  415.  Some  of 
these  cases,  and  others  not  cited,  base  the 
conclusion  upon  the  decisions  in  the  jurisdic- 
tion of  the  statute  construing  It,  and  others 
on  the  ground  that  the  statute  Is  contrary  to 
the  policy  of  the  forum  where  the  action  Is 
brought,  and  others  cannot  be  distinguished. 

In  instances  where  the  state  is  the  com- 
plainant under  the  statute,  and  where  the 
statute  provides  a  recovery  for  the  benefit  of 
the  state  in  vindication  of  its  public  rights, 
many  of  the  decisions  are  plain  that  the  stat^ 
ute  is  penal  In  the  international  sense  and 
will  not  be  enforced  or  adjudicated  In  an- 
other state,  even  If  a  judgment  has  been  first 
obtained  in  the  state  where  the  statute  was 
enacted.  Wisconsin  v.  Pelican  Ins.  Co.,  127 
U.  S.  265,  8  Sup.  Ct  1370,  32  L.  Ed.  230; 
State  of  Arkansas  v.  Bowen,  20  D.  O.  291. 
Huntington  v.  Attrill,  supra. 

But  great  difficulties  are  presented,  and 
the  authorities  are  conflicting,  when  the 
complainant  under  the  statute  is  a  private 
citizen,  and  the  statute  authorizes  a  dvll  ac- 
tion to  recover  in  bis  favor,  and  for  his  use. 
In  such  instances  two  conditions  arise:  First, 
when  a  judgment  has  been  obtained  in  the 
state  where  the  law  was  enacted;  and,  sec- 
ond, where  a  salt  is  brought  in  a  sister  state 
without  first  obtaining  a  Judgment  In  the 
state  where  the  law  was  enacted.  In  the 
present  case,  judgment  was  first  recovered  in 
the  state  of  Texas,  and  suit  was  brought  up- 
on it  here,  but,  as  held  in  the  Pelican  Case, 
supra,  this  court  will  not  distinguish  between 
the  two  conditions.  It  is  sufficient  to  say 
that  a  few  courts  have  thought  the  distinc- 
tion worthy  of  notice.  Those  cases,  however, 
seem  to  extend  the  full  faith  and  credit 
clause  of  the  Constitution  beyond  Its  actnal 
Import.  These  cases  ere  discussed,  but  not 
followed.  In  the  Pelican  Ins.  Co.  Case,  supra. 
The  weight  of  authority,  and  the  most  log- 
ical reasoning,  is  that  the  court  may  go  be- 
hind the  judgment  to  ascertain  If  the  court 
that  rendered  it  had  Jurisdiction  of  the  sub- 
ject-matter and  of  the  parties,  and  other  ex- 
ceptions to  the  full  faith  and  credit  danse, 
only  one  of  which  it  is  thought  necessary  to 
conelder  here,  to  wit,  whether  the  Judgment 
was  obtained  through  the  enforcement  of  a 
penal  statute,  in  an  international  or  Inter- 
state sense.  Huntington  v.  Attrlll,  supra; 
Bryant  v.  Ma,  Smith,  396;  The  Pelican  Ins. 
Co.  Case,  supra ;  Lamb  v.  Powder  River  Live 
Stock  Co.,  132  Fed.  434,  65  C.  C.  A.  570,  6T 
L.  R.  A.  558 ;   2  Black  on  Judgments,  |  870. 

The  statute  of  Texas,  by  virtue  of  which 
the. Judgment  sued  upon  was  obtained,  was 
held  to  be  "penal  in  its  nature"  in  the  case 
of  Baum  v.  Daniels,  supra,  and  such  a  stat- 
ute in  this  state  would,  no  doubt,  be  held  to 
be  penal  in  its  nature  by  the  courts  of  this 
state,  as  Indicated  in  the  cases  of  Jenet  v. 
Albers,  7  Colo.  App.  271,  274,  43  Pac.  452, 
and  Fairbanks  &  Co.  r.  MacLeod,  8  Cola 
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Xvp.  100, 103,  45  Fac  282.  Consequently  the 
only  question  is,  as  heretotore  stated,  was 
tbe  Texas  statute  penal  in  its  interstate 
sense?  or,  does  It  come  within  that  particu- 
lar exception  to  the  full  faith  and  credit 
clause  of  the  Constitution  and  act  of  Con- 
gress? It  does  not  Inexorably  follow  that 
because  a  statute  is  penal  in  its  nature  and 
allows  a  recovery  by  a  private  citizen  for  a 
penalty  prescribed.  It  is  penal  In  its  Interstate 
sense  when  subjected  to  the  crucible  provided 
by  the  fuU  faith  and  credit  clause  aforesaid. 
Huntington  t.  AttrlU,  supra.  The  courts  of 
each  state  may  decide  such  question  for  them- 
selves. Each  state  has  the  right  to  decide 
whether  its  sovereignty  has  been  invaded, 
subject  only  to  the  provisions  of  the  fedraal 
Constitution  and  the  acts  of  Congress. 
Bryant  v.  Ela,  supra ;  Dougherty  v.  Am.  Mc- 
Kenna  Co.,  265  III.  360,  90  N.  E.  610,  Ann. 
Gas.  1913D,  56& 

While  the  states  of  this  Union  are  inde- 
pendent sovereignties,  except  only  so  far  as 
the  Constitution  of  the  United  States  con- 
solidates them,  nevertheless  they  are  sister 
states,  allied  by  a  comity  much  closer  than 
nations  generally,  as  they  have  indicated  by 
the  power  they  have  delegated  through  the 
Constitution  to  the  Congress,  clearly  showing 
an  intention  to  encourage  a  similarity  of 
laws  and  Judicial  proceedings,  and  to  estab- 
lish between  themselves  a  comity  closer  than 
that  recognized  by  international  law;  and, 
anless  the  public  acts  and  Judicial  proceed- 
ings of  one  state  invade  the  sovereignty  of 
another,  the  courts  of  a  sister  state  should 
not  be  astute  to  find  or  search  for  an  excuse 
to  deny  that  full  faith  and  credit  which  they 
have  required  In  the  federal  Constitution,  but 
each  state  should  recognize  and  enforce  the 
public  acts  and  judgments  of  a  sister  state 
when  not  coming  clearly  within  one  or  more 
.of  the  exceptions.  It  was  said  by  Justice 
Gray  In  the  Huntington  ▼.  Attrlll  Case  that: 

"The  test  is  not  by  what  name  the  statute  is 
called  by  the  Legislature  or  tbe  courts  of  tbe 
state  in  which  it  was  passed,'  but  whether  it 
apiiears  to  tbe  tribunal  which  is  called  upon  to 
enforce  it  to  be,  in  its  essential  character  and 
effect,  a  punishment  of  an  offense  against  the 
public,  or  a  grant  of  a  civil  right  to  a  private 
person." 

It  was  said  in  the  case  of  Lamb  v.  Powder 
R.  L.  Co.,  supra,  that  the  Judgment  of  a  court 
of  one  state  "gives  a  right  of  action  for  Its 
enforcement  subject  to  lluiltations  or  other 
laws  of  the  forum  which  regulate,  but  do  not 
deny,  anreasonably  restrict,  or  oppressively 
burden  the  exercise  of  that  right" 

It  was  said  by  this  court  in  Bqnfils  v.  Gil- 
lespie, 25  Colo.  App.  406,  409,  139  Pac.  1054, 
1055,  "that  there  has  been  a  well-marked  dis- 
tinction recognized  between  foreign  Judg- 
ments and  judgments  of  sister  states,"  since 
the  adoption  of  article  4,  §  1,  of  the  federal 
Constitution  and  the  act  of  Congress  (Act 
May  26,  1790,  c.  11,  1  Stat  122)  in  pursuance 
thereof,  which  provide  that: 


"Full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state." 

The  statutes  of  Texas  provide  no  other 
way  to  Insure  obedience  to  its  usury  law; 
and  the  taking  of  interest,  more  than  the  rate 
prescribed,  is  not  denominated  a  crime  or 
misdemeanor,  nor  is  any  fine  imposed  for  Its 
violation,  nor  Is  there  any  provision  permit- 
ting the  state  to  recover  anything  Itself  by 
reason  of  the  law ;  hence  it  is  in  no  sense  a 
criminal  law,  nor  strictly  penal,  in  an  inter- 
state sense. 

In  following  the  Huntington  v.  Attrlll  Case, 
and  the  federal  cases  above  cited,  and  hold- 
ing that  the  Texas  statute  is  not  penal  in  an 
international  sense,  and  that  Judgments  of 
one  state  which  will  not  be  enforced  in  a 
sister  state  should  be  confined  to  those  con- 
cerning "public  wrongs  as  distinguished  from 
private  rights,"  this  court  upholds  that  com- 
ity between  the  states  that  it  believes  was 
intended  by  the  full  faith  and  credit  clause 
of  tbe  Constitution  and  the  act  of  Congress. 

Judgment  affirmed. 


(38  Nev.  17B) 
BOTDSTUN.v.  JACOBS  et  al.    (No.  2100.) 

(Supreme  Court  of  Nevada.     March  31,  1915.) 

1.  Limitation  of  Actions  ®=9l02,  103  — 
Teusts  <3=5l38— Existence  of  Trust— Te«- 
uiNATioN  OR  Repudiation  of  Trust. 

While  it  is  not  competent  for  a  trustee  to 
assert  a  legal  title  by  adverse  possession  or  to 
plead  limitations  against  a  cestui  que  trust, 
when  the  trusteeship  is  terminated  or  when  tbe 
trustee  denies  the  trust  and  asserts  ownership 
of  the  trust  property  in  such  a  manner  that 
the  cestui  que  trust  has  actual  or  constructive 
notice  of  the  repudiation  of  the  trust,  the  stat- 
ute attaches  and  runs  from  that  time. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  !{  494-610;  Dec.  Dig. 
<S=>102,  103;  Trusts,  Cent  Dig.  {  181;  Dec. 
Dig.  «=>138.1 

2.  Limitation  of  Actions  «=»103  —  Exist- 
ence or  TRusr— Termination  or  Repudia- 
tion of  Trust. 

Where  plaintiff,  after  accepting  a  deed  from 
a  trustee  not  including  land  to  which  she  claim- 
ed she  was  entitled  under  the  terms  of  the  trust 
never  received  or  demanded  the  rents  and  profiti 
of  such  real  estate,  and  the  trustee  collected  and 
retained  tbem  without  any  question  as  to  his 
right  to  do  so  being  raised  for  about  9  years, 
she  could  not  deny  that  the  position  taken  by 
the  trustee  was  an  assertion  of  an  adverse  title 
to  the  property. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |f  500,  506-510;  Dec. 
Dig.  ®=>103.] 

3.  Limitation  of  Actions  €=»103  —  Exist- 
ence OF  Trust— Termination  or  Repuoia- 
TioN  of  Trust. 

Where  an  act  is  done  by  a  trustee  which 
purports  to  be  an  execution  of  a  trust,  he  is 
thenceforth  rcsnrded  as  standing  at  arm's  length 
from  the  cestui  que  trust,  who  must  assert  nis 
claim  at  tbe  hazard  of  being  barred  by  limita- 
tions. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  |§  500,  506-510;  Dec. 
Dig.  <S=»103.] 
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4.^^UBr8  9s9l38— AocEPTANCB  OF  Tavm  — 
TaaaitATioit  of  Rkpudiatioit  of  Tkust. 
Where  though  plaintiff,  at  the  time  she  ac- 
cepted a  deed  from  a  trnstee  which  did  not  in- 
clude land  to  which  she  believed  herself  entitled 
under  the  terms  of  the  trust,  was  the  trustee's 
wife,  she  procured  a  divorce  about  one  year 
later,  she  could  not  thereafter  assert  that  she 
was  under  the  trustee's  influence  to  defeat  bia 
claim  of  title  by  adverse  possession. 

[fid.  Note.— For  other  cases,  see  Traats.  Ofent 
Dig.  §  181;   Dec.  Dig.  «S=9l38.] 

6.  Pleading  ^=9376— Issues— Mattebs  to  bb 

Pboved— Admissions. 

Where,  in  an  action  to  recover  real  prop- 
erty, the  answer  alleging  title  by  adverse  poa- 
session  was  verified  and  alleged  payment  of  tax- 
es by  defendant  and  such  allegation  waa  not 
denied  by  the  replication,  no  evidence  on  this 
point  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  i§  1225-1227;    Dec.  Dig.  «=376:] 

6.  Appeai,  and  Ebrob  €=91060  —  Habiclbss 
Ebsok— Aduission  of  Evidence. 

A  judgment  will  not  be  reversed  becanse  ot 

the  admission   of  incompetent   evidence   which 

was  afterwards  stricken  out  and  which  did  not 

prejudice  appellant. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Ereor,  Cent   Dig.   ff   1068,   1069,  41B3-4157, 

4166;    Dec.  Dig.  <8=»1050.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty;   Cole  L.  Harwood,  Judge.  • 

Suit  by  Sylvia  Boydetun  against  PMllp 
Jacobs  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

James  Glynn,' of  Reno,  and  O.  J.  Smitb,  of 
New  York  City,  for  appellant  Summerfleld 
&  Richards,  ot  Reno,  for  respondents. 

COLEMAN,  J.  This  is  a  salt  bronght  by 
appellant  to  recover  possession  of  certain  real 
property. 

Mrs.  Dbra  B.  Lachman,  on  July  8,  1901, 
conveyed  to  Philip  Jacobs,  as  trustee,  the  fol- 
lowing property,  namely: 

"Lots  eleven  (11)  and  twelve  (12)  in  block 
E  In  Powning's  addition  to  Reno;  lot. four  (4) 
in  block  T,  with  the  dwelling  house  of  grantor 
and  another  house  of  one  story  thereon ;  south 
one-half  (V^)  of  lot  four  (4)  and  north  one-half 
iW  of  lot  three  in  block  O,  with  the  three 
stores  situated  thereon;  also  the  south  one-half 
(^}  of  lot  five  (5)  in  block  O,  with  the  laundry 
building  thereon ;  also  an  undivided  interest  in 
the  following  property,  lot  nineteen  (19)  and 
west  nineteen  (19)  feet  of  lot  twenty  (20)  in 
block  O  with  stores;  also  S.  20  ft  of  lots  23 
and  24  in  block  O." 

The  habendum  clause  of  the  deed  reads  as 
follows: 

"To  have  and  to  hold,  all  and  singular  the  said 
premises,  together  with  the  appurtenances,  un- 
to the  said  party  of  the  second  part,  his  heirs 
and  assigns  forever  in  trust  nevertheless  for  the 
following  uses  and  purposes  namely,  to  hold  the 
same  during  the  term  of  my  natural  life  paying 
over  to  me  during  my  life  all  the  rents,  issues 
and  profits  thereof  and  upon  my  death  said 
properties  shall  go  to  and  my  said  trustee  Phil- 
ip Jacobs  shall  convey  the  same  (if  the  law  shall 
require  any  conveyance)  to  the  foUowine  per- 
sons, viz.,  to  the  child  or  children  of  my  daugh- 
ter Sylvia  the  south  one-half  (%)  of  olock  O. 
If  at  the  time  of  my  death  my  said  daughter 
shall  have  no  other  child  than  her  present  issue 


Newton  Nevada  Jacobs  said  S.  %  of  block  O 
shall  go  to  said  Newton.  If  she  shall  have  more 
than  one  child  it  shall  go  to  her  children  in 
equal  shares.  If  she  shall  have  no  issue  living 
said  property  (S.  ^  of  block  O)  shall  go  to  my 
said  daughter. 

Mrs.  Lachman  died  on  July  2T,  1901.  Ai>- 
pellant  in  1896  was  married  to  respondent 
Philip  Jacobs,  to  whom  was  bom  respondent 
Newton  Nevada  Jacobs.  Appellant  and  re- 
spondent Philip  Jacobs  lived  happily  together 
until  March,  1904,  when  they  separated,  and 
were  divorced  in  September^  1904.  On  July 
13,  1903,  appeUant  demanded  of  Philip  Ja- 
cobs a  conveyance  of  all  the  property  to 
which  she  was  entitled  under  the  deed  of 
trust  On  that  day,  and  prior  to  the  execu- 
tion of  the  deed,  she  had  three  conversa- 
tions with  said  trustee.  In  each  of  which  the 
question  as  to  what  property  she  was  enti- 
tled to  under  the  trust  deed  was  discussed. 
She  was  informed  by  said  trustee,  and  by  his 
father,  with  whom  she  also  had  a  conversa- 
tion on  that  day,  that  the  property  In  ques- 
tion here,  which  will  hereafter  be  designated 
as  the  "Lachman  building,"  went  to  her  son, 
Newton  Jacobs,  and  that  she  received  the 
rent  of  the  property  described  In  the  trust 
deed. 

Appellant  now  contends  that  It  was  the  In- 
tention of  her  mother  that  she  should  have 
received  the  Lachman  building,  and  that 
Newton  Jacobs  should  have  received  the 
south  one-half  of  lot  B.  She  charges  that 
through  the  fraudulent  misrepresentations  of 
her  husband  she  was  Induced  to  accept  a 
conveyance  to  the  property  which  was  trans- 
ferred to  her.  Instead  of  the  Lachman  build- 
ing. 

Respondents  denied  the  charge  of  fraud, 
and  also  denied  that  It  was  the  intention  of 
Mrs.  Lachman  that  appellant  should  receive 
the  T't'^hmsn  building  under  the  terms  of  the 
trust  deed,  and  pleaded  aflSrmatlvely  adverse 
possession. 

The  trial  court  In  Its  findings  determined 
no  other  question  than  that  set  up  in  the  af- 
firmative defense,  which  It  held  to  have  been 
established. 

[1]  It  Is  contended  by  appellant  on  this  ap- 
peal that  It  Is  not  competent  for  a  trustee  to 
assert  a  legal  title  by  adverse  possession  or 
plead  the  statute  of  limitations  against  a  ces- 
tui que  trust  The  doctrine  contended  for 
by  appellant  is  unquestionably  correct;  but 
when  the  trusteeship  is  terminated,  or  when 
the  trustee  denies  the  trust  and  asserts  own- 
ership of  the  trust  property  in  such  a  man- 
ner that  the  cestui  que  trust  has  actual  or 
constructive  notice  of  the  repadlatlon  of  the 
trust,  the  statute  attaches  and  begins  to  run 
from  that  time. 

"The  possession  of  a  trustee  is  the  possession 
of  the  cestui  que  trust,  so  long  as  the  trust  is 
acknowledged ;  but  from  the  time  of  known  dis- 
avowal it  becomes  adverse."  Willison  v.  Wat- 
kins,  3  Pet.  52,  7  L.  Ed.  596 ;  Boone  v.  Chiles, 
10  Pet  223,  9  L.  Ed.  388. 
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"Coneedinc  what  is  contended  for  by  the  conn- 
eel  for  plaintiff  that  the  statute  of  limitationa 
does  not  run  against  an  express  trust,  it  must 
be  borne  in  mind  that  this  rule  is  subject  to 
the  qualification  that  when  the  trust  is  repu- 
diated by  clear  and  unequivocal  words  and  acts 
of  the  tmstee  who  claims  to  hold  the  trust  proi>- 
erty  as  his  own,  and  such  repudiation  and  claim 
are  brought  to  the  notice  of  the  beneficiary  in 
such  a  manner  tliat  he  is  called  upon  to  assert 
hia  equitable  rights,  the  statute  of  limitations 
will  begin  to  run  from  the  time  such  repudia- 
tion and  claim  came  to  the  knowledge  of  the 
beneficiary."  Philippi  ▼  Philippi,  116  U.  S. 
167,  6  Sup.  Ct.  1181,  28  L.  Ed.  336. 

"But  as  between  trustee  and  cestui  que  trust, 
in  the  case  of  an  express  trust,  the  statute  of 
limitations  does  not  begin  to  run  until  the  trus- 
tee lepodiatea  the  trust  by  clear  and  unequivo- 
cal acts  or  words,  and  claims  thenceforth  to 
liold  the  estate  as  his  own,  not  subject  to  any 
trust,  and  such  repudiation  and  daim  are 
brought  to  tile  Imowledge  of  the  cestui  que 
trust."    Hearst  v.  Pujol,  44  CaL  236. 

"Time  begins  to  run  against  a  trust  only 
from  the  time  when  it  is  openly  disavowed  by 
the  trustee,  who  insists  upon  adverse  right  and 
intereat,  which  is  fully  and  unequivocally  made 
known  to  the  cestui  que  trust."  Janes  v. 
Throckmorton,  67  CaL  388. 

"Time  does  not  begin  to  run  until  the  trust 
is  disavowed  and  the  disavowal  is  made  known 
to  the  cestui  que  trust."  Haskell  v.  Hervey, 
74  Me.  197. 

"It  is  well  settled  that  even  in  cases  of  ex- 
press technical  trusts,  where  the  trustee  does 
an  act  expressive  of  an  intention  to  repudiate 
tiie  trust,  the  knowledge  of  wliich  is  brought 
home  to  the  cestui  que  trast,  the  statute  will 
commence  to  run  from  that  time."  Boyd  t. 
Mnnio,  32  8.  O.  249,  10  S.  E.  963. 

"Wiutont  any  authority  to  the  purpose,  I  am 
of  opinion,  from  the  reason  and  analogy  of  the 
law,  that  when  a  trustee  does  an  act,  which 
purports  to  be  a  final  execution  of  liis  trust, 
tite  statute  will  begin  to  run  from  that  time. 
From  the  opinion  of  the  trial  judge  quoted  in 
Moore  v.  Porcber,  1  BaUey,  Eq.  (S.  C.)  197. 
Bobertson  v.  Dunn,  87  N.  C.  191:  Helm  v. 
Bogers,  81  E^y.  568 ;  McCallam  v.  CarsweU,  75 
Ga.  28;  University  v.  Bank,  96  N.  G.  287.  3 
S.  E.  359;  2  Perry  on  Trusts  and  Trustees  (dth 
Ed.)  {  864;  Wood  on  Limitations  (3d  Ed.)  { 
200,  p.  464 ;  Felkner  v.  Dooly,  28  Utah,  236. 
78  Pac.  366,  3  Ann.  Cas.  199;  89  Cyc.  603:  28 
Am.  &  Eng.  Ency.  of  Law  (2d  BdJ  p.  1134. 

[2]  Appellant  Imew  full  well  that  at  the 
time  she  accepted  the  deed  on  July  13,  1903, 
the  tmstee  contended  that  she  had  no  inter- 
est in  tbe  property  in  qaestion,  but  that  it 
was  tlie  property  of  Newton  Nevada  Jacobs. 
At  no  time  after  accepting  tbe  deed  mention- 
ed did  she  receive  or  demand  the  rents  and 
profits  of  the  T^ichman  building.  The  trustee 
collected  and  retained  them,  and  no  qaestion 
as  to  his  right  to  do  so  was  raised  for  about 
nine  years.  After  all  this  time  she  cannot 
be  heard  to  say  that  she  did  not  understand 
the  tmstee'B  position,  and  that  it  was  not 
clearly  an  assertion  of  an  adverse  title  to  the 
property  in  question.  In  our  opinion,  the 
findings  of  fact  and  conclusions  of  law  made 
by  the  lower  court  were  Justified. 

[I]  Where  an  act  is  done  by  a  trustee  which 
purports  to  be  an  execution  of  a  trust,  he  is 
thenceforth  to  be  regarded  as  standing  at 
arm's  length  from  the  cestui  que  trust,  who  is 
pot  to  the  assertion  of  his  claim  at  tbe  haz- 


ard of  being  barred  by  the  statute.  Colenuin 
V.  Davis,  2  Strob.  Eq.  (S.  C.)  334. 

[4]  It  is  urged  by  the  appellant  that  be- 
cause of  the  marriage  relationship  which  ex- 
isted between  her  and  the  tmstee  at  the  time 
she  received  the  deed  from  him,  and  of  the 
confidence  growing  out  of  that  relationship, 
she  was  misled  and  deceived  by  him  into  ac- 
cepting the  deed  in  question,  and  that  by 
virtue  of  the  misrepresentations  she  was  de- 
frauded. The  fact  is  that  in  September, 
1904,  that  relationship  ceased.  Haring  ceas- 
ed, and  being  in  possession  of  all  the  facts, 
she  could  no  longer  assert  that  she  was  nnder 
the  trastee's  influence. 

[5]  It  is  contended  by  the  appellant  that 
there  was  no  evidence  introduced  at  tbe  trial 
to  sustain  the  finding  of  payment  of  taxes 
by  appellee,  Philip  Jacobs.  The  answer, 
which  was  verified,  alleged  payment  of  tax- 
es, and  this  allegation  was  not  denied  by  the 
replication.  Consequently  It  was  not  neces- 
sary to  ofTer  evidence  on  the  point 

[1]  It  is  urged  by  the  appellant  that  tbe 
trial  court  committed  reversible  error  by  re- 
ceiving, subject  to  objection,  Incompetent  evi- 
dence. Tbe  evidence  was  afterward  stricken 
out  by  the  court  and  was  not  taken  into  con- 
sideration in  arriving  at  a  Judgment  Ap- 
pellant was  In  no  way  prejudiced,  and  the 
case  should  not  be  reversed  because  of  the 
admission  of  the  evidence.  Behling  v,  Brain- 
ard,  144  Pac.  169. 

Entertaining  the  views  we  do.  It  follows 
that  the  judgment  of  the  lower  court  should 
be  afllrmed. 

It  Is  so  ordered. 

N0RCR0S8,  C.  J.,  and  McCABRAN.  J., 
concor. 

•  (tt  Ner.  IKU 

STATE  T.  CLANCY.    (No.  2161.)  • 
(Supreme  Court  of  Nevada.     March  31.  1916.) 

1.  Cbiminal  Law  «s»773  —  Insanttt— BiJb- 

DEN   OF   PBOOt^-lNSTBUCnONS. 

Instructions  that  tbe  law  presumes  every 
man  sane  until  the  contrary  is  shown  by  evi- 
dence, and  that  before  accused  can  l>e  excused 
on  the  ground  of  insanity  the  jury  must  find 
that  he  was  without  sufficient  reason  to  know 
what  he  was  doing,  or  that  as  a  result  of  mental 
unsoundness  he  had  not  sufficient  will  power 
to  govern  his  action,  and  that  as  the  law  pre- 
sumes a  man  to  be  sane  until  the  contrary  is 
shown,  the  burden  of  proving  insanity  is  on 
accused  to  establish  by  preponderance  of  the 
evidence,  and  if  the  jury  believe  beyond  a  rea- 
sonable doubt  that  accused  at  the  time  of  com- 
mitting the  act  could  distinguish  right  from 
wrong,  he  cannot  be  acquitted  on  the  ground 
of  insanity,  are  sufficiently  favorable  to  accused. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  1821-1828;  Dec  Dig.  «=» 
773.] 

2.  CBiMrNAL  Law  «=»730—TBrAi,  —  Miscon- 
duct OF  Pboseoittino  Attobnbt— Instbuc- 

TIONS. 

Misconduct  of  the  district  attorney  in  at- 
tempting to  bring  before  the  jury  the  fact  that 
accused  on  trial  for  a  felony  had  l>een  convict- 
ed of  a  misdemeanor  was  not  reversible  error, 
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where  the  court  directed  the  Jury  to  disregard 
anr  evidence  on  that  subject. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1693;   Dec.  Dig.  «S9730.] 

3.  CBnaNAL  Law  €=>730— Twal  —  Miscon- 
duct OF  Pbosecdtino  Attobnbt— Instbuo- 

TI0N6. 

The  argument  of  the  district  attorney  In 
commenting  on  the  defense  of  insanity  that  if 
jurors  are  going  to  acquit  men  on  such  state- 
ments as  made  by  accused  the  courts  may  as 
well  be  dissolved,  though  improper,  does  not  re- 
quire a  reversal,  where  the  court  charged  that 
the  jury  are  the  sole  judges  of  the  credibility 
of  the  witnesses  and  of  the  weight  to  be  given  to 
their  testimony.' 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1693;  Dec.  Dig.  <8=s»790.] 

Appeal  from  District  Court,  Wasboe  Coun- 
ty; Thomas  F.  Moran,  Judge. 

John  Clancy  was  convicted  of  robbery,  and 
be  appeals.    Affirmed. 

Fred  B.  Hart,  of  Reno,  for  appellant 
George  B.  Thatcher,  Atty.  Gen.,  for  the  State. 

NOROROSS,  C.  J.  Appellant  was  convict 
ed  of  robbery  In  the  Second  Judicial  district 
court  In  and  for  tbe  county  of  Washoe,  and 
api>eal8. 

[1]  At  tbe  trial  tbe  defendant  interposed 
tbe  defense  of  Insanity  and  assigns  error  In 
the  giving  of  the  following  Instructions: 

"You  are  instructed,  that  the  law  presumes 
every  man  sane  until  the  contrary  is  shown  by 
the  evidence,  and  before  tbe  defendant  can  be 
excused  on  the  ground  of  insanity,  the  jury 
must  believe  from  the  evidence  that  the  defend- 
ant at  tbe  time  of  the  commission  of  the  crime, 
was  without  sufficient  reason  to  know  what  he 
was  doing,  or  that,  as  the  result  of  mental  un- 
soundness, he  had  not  sufficient  will  power  to 
govern  his  action  by  reason  of  some  insane  im- 
pulse which  he  could  not  resist  or  control. 

"You  are  instructed  that  every  man  is  pre- 
sumed to  be  sane  and  to  intend  the  natural  and 
usual  consequences  of  his  own  acts.  As  the  law 
presumes  a  man  to  be  sane  until  the  contrary 
is  shpwn,  I  charge  you  that  the  burden  of  prov- 
ing insanity  as  a  defense  to  a  crime  is  upon  the 
defendant  to  establish  by  a  preponderance  of 
tbe  evidence,  and  unless  insanity  is  established 
by  a  preponderance  of  the  evidence,  the  pre- 
sumption of  sanity  should  prevail." 

In  addition  to  the  foregoing  Instructions 
and  In  addition  to  an  Instruction  upon  the 
law  of  insanity  given  at  the  request  of  tbe 
defendant,  tbe  following  instructi(m  was 
given: 

"If  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  at  the  time  of  doing  the 
alleged  act  the  defendant  was  able  to  distinguish 
right  from  wrong,  then  you  cannot  acquit  him 
on  the  ground  of  Insanity." 

It  is  contended  by  counsel  for  appellant 
that  tbe  court  erred  in  Instructing  tbe  Jury 
to  the  effect  that  tbe  burden  of  proving  in- 
sanity as  a  defense  was  upon  tbe  defendant, 
and  that  tbe  presumption  of  Innocence  should 
prevail  unless  such  defense  was  established 
by  a  preponderance  of  tbe  evidence.  We 
think  no  good  purposes  can  be  served  at  this 
time  by  again  considering  the  divergent  rules 
prevailing  In  various  jurisdictions  as  to  tbe 
degree   of   proof    required    of    a   defendant 


where  tbe  defense  of  Insanity  Is  interposed. 
Tbe  question  was  adverted  to  at  some  length 
In  tbe  recent  case  of  State  v.  Nelson,  86  Ner. 
403,  136  Pac.  377.  In  that  case,  after  con- 
sidering tbe  rule  stated  in  State  v.  Lewis, 
20  Nev.  334,  22  Pac.  241,  we  said,  "We  see 
no  good  reason  at  this  time  for  changing  tbe 
role."  Tbe  instructions  complained  of  are 
supported  by  tbe  decisions  of  this  court  in 
tbe  Lewis  and  Nelson  Cases. 

The  Instruction  last  quoted,  supra,  vir- 
tually directed  the  Jury  to  give  the  defendant 
tbe  benefit  of  tbe  doubt  ui)on  the  issue  of 
sanity  and  was  more  favorable  to  tbe  defend- 
ant than  tbe  role  announced  In  tbe  Lewis 
Case  warrants. 

[2]  Upon  cross-examination,  tbe  defendant 
was  asked,  without  objection,  where  be  was 
and  what  he  bad  been  doing  during  a  con- 
siderable period  of  time  that  be  bad  testified 
he  was  residing  within  the  state.  He  was 
finally  asked  where  he  was  during  the 
months  from  October  to  February,  to  which 
objection  was  interposed  and  overruled.  He 
answered:  "I  was  locked  up,  sir,  for  drinking 
with  an  Indian."  A  motion  to  strike  the 
question  and  answer  was  denied,  to  which 
excepticHi  was  taken  and  tbe  conduct  of  the 
district  attorney  assigned  as  error.  Tbe  de- 
fendant was  then  asked  if  he  bad  ever  been 
convicted  of  any  crime,  to  which  be  replied, 
"I  never  was,  sir."  Defendant  was  then  ask- 
ed if  he  had  not  been  convicted  in  tbe  fed- 
eral court  at  Carson  City  of  tbe  crime  of 
selling  liquor  to  an  Indian  and  sentenced  to 
tbe  county  Jail.  Objection  to  this  question 
was  sustained,  as  was  also  an  objection  to 
an  attempt  by  the  district  attorney  to  prove 
such  conviction  by  record  evidence.  Subse- 
quently the  Jury  was  instructed  to  disregard 
any  evidence  offered  and  objected  to,  wherein 
the  objection  to  its  introduction  was  sustain- 
ed. It  was  unquestionably  improper  for  ttie 
district  attorney  to  attempt  to  bring  to  the 
attention  of  the  Jury  tbe  fact,  if  it  be  a  fact, 
of  defendant's  conviction  of  a  misdemeanor, 
but  we  think,  in  view  of  the  ruling  and  in- 
structions of  the  court,  that  tbe  impropriety 
of  attempting  to  get  such  fact  before  tlie 
jury  was  not  so  gross  as  to  constitute  re- 
versible error. 

[3]  In  commenting  upon  tbe  testimony  of 
the  defendant  relative  to  bis  alleged  insanity 
at  tbe  time  of  the  commission  of  tbe  offense, 
tbe  district  attorney  said: 

"I  say,  if  jurors  in  this 'country  are  going  to 
acquit  men  on  such  statements  as  that  Uien  our 
courts  may  as  well  be  dissolved." 

This  statement  is  assigned  as  error,  con- 
stituting misconduct  upon  the  part  of  tbe 
district  attorney.  The  remarks  of  tbe  dis- 
trict attorney  complained  of,  while  subject 
to  criticism,  do  not,  we  think,  amount  to  such 
misconduct  as  to  Justify  a  reversal  In  this 
case.  A  good  deal  of  latitude  is  allowed 
counsel  upon  both  sides  in  the  presentation 


^ssFor  other  cases  see  sune  topic  and  KEY-NUMBBR  In  all  Key-Numbered  Dtsests  and  Indezaa 

Digitized  by  VjOOQ  IC 


Ner.) 


GRANT  V.  OBANT 


451 


of  their  arguments  to  the  Jury.  Probably  in 
the  great  majority  of  cases  counsel  upon  one 
or  both  sides  overstep  the  bounds  of  legiti- 
mate argument,  and  it  must  be  conceded 
that  it  too  frequently  happens  that  prosecut- 
ing attorneys  -so  far  forget  their  duty  to  the 
defendant  as  to  compel  reversals  of  cases  in 
the  interest  of  substantial  Justice.  Never< 
theless,  some  allowance  must  be  made  for 
the  IntelUgenee  of  Jurors  not  to  be  mided 
by  the  misguided  zeal  of  counsel.  The  Jury- 
men in  tills  case  -were  instructed  that  they 
were  the  sole  Judges  of  the  credibility  of  the 
witnesses  and  of  the  weight  to  be  given  to 
their  testimony,  and  we  most  assume  that 
they  gave  heed  to  this  instruction.  In  any 
case^  whether  remarks  of  the  prosecuting  at- 
torney in  argument  amounts  to  reversible 
error  depends  somewhat  upon  the  whole  rec- 
ord in  the  case.  This  point  is  well  Illustrat- 
ed by  the  recent  decision  of  the  Court  of  Ap- 
peals of  California  in  People  v.  Hail,  143 
Pac.   803.    In  the  recent  case  of  State  ▼. 

Scott,  37  Nev.  ,  142  Pac.  1063,  1060,  we 

took  occasion  to  comment  upon  the  legitimate 
province  of  prosecuting  attorneys  in  criminal 
cases,  and  we  conclude  this  branch  of  the' 
case  by  commending  the  remarks  of  the 
court  in  that  case  to  the  careful  perusal  of 
prosecuting  attorneys. 

A  number  of  other  assignments  of  error 
are  discussed  in  the  briefs,  but  we  think  it 
unnecessary  to  determine  them  for,-  if  conced- 
ed to  be  error,  they  woold  not  Justify  a  re- 
versal of  the  case.  Upon  the  material  facts, 
outside  of  the  question  of  defendant's  sanity, 
the  evidence  Is  not  conflicttng.  The  other 
alleged  errors  could  not  materially  affect 
defendant's  defense  of  insanity. 

The  Judgment  Is  affirmed. 

McCARRAN  and  COLEMAN,  33.,  concar. 


Cn  Ner.  18S) 

GRANT  T.  GRANT.    (No.  2154.) 
(Sopreme  Court  of  Nevada.    March  31,  1916.) 

COmiS  «=»37— EJSTOPPEL  TO  Dkwt  JUSISDIC- 

TiON— WArv»B  OF  Objection. 

Where  complainant,  in  a  suit  for  divorce, 
averred  under  oath  tbat  he  had  resided  within 
the  county  loop;  enough  to  ^ive  the  court  juris- 
diction, after  judgment  for  defendant  be  could 
not  have  an  order  setting  it  aside  without  prej- 
ndice  on  the  ground  that  he  had  not  in  fact  been 
•  resident  of  the  county  for  the  Jurisdictional 
period;  he  having  waived  objection  to  juris- 
diction of  his  person. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  U  147-149,  161,  156;   Dec.  Dig.  «8=>37.] 

Appeal  from  District  Court,  £}Bmeralda 
County;   Peter  J.  Somers,  Judge. 

Suit  for  divorce  by  Jesse  R.  Grant  against 
Elizabeth  Chapman  Grant  Judgment  for 
defendant,  an4,  from  denial  of  complainant's 
motion  to  set  aside  such  Judgment  and  have 
an  order  dismissing  the  proceedings  without 
prejudice,  he  appeals.     Affirmed. 


M.  B.  Mcore,  of  Reno,  for  appellant 
Hoyt,  Gibbons  &  French,  of  Reno,  for  re- 
spondent 

McCARRAN,  J.  Appellant  herein  was 
plaintlfl  in  the  court  below  in  an  action  in 
whldi  he  sued  for  a  decree  of  absolute  di- 
vorce from  req;>ondent  herein. 

It  appears  from  the  record  tbat  appellant 
plaintiff  In  the  court  below,  filed  his  com- 
plaint on  the  23d  day  of  July,  1913,  and 
caused  the  Issuance  of  summons  upon  the 
same  day.  On  the  24th  day  of  July,  1913, 
pursuant  to  affidavit  made  by  appellant,  the 
court  made  an  order  directing  the  service  of 
summons  by  publication.  Respondent  here- 
in, defendant  in  the  court  below,  appeared 
and  filed  an  answer  to  appellant's  complaint 
Issue  being  Joined,  the  case  went  to  trial  on 
the  27th  day  of  March,  1914.  Judgment 
was  entered  by  the  trial  court  for  the  de- 
fendant respondent  herein. 

Appellant's  complaint  filed  In  the  court 
below,  and  upon  which  said  complaint  sum- 
mons was  issued,  set  forth  certain  specific 
allegations,  first  as  to  marriage,  and,  sec- 
ond, as  to  residence;  his  allegation  as  to 
the  latter  being  as  follows: 

"Tbat  the  plaintifE  is  and  has  been  a  resident 
of  the  county  of  Esmeralda,  and  state  of  Ne- 
vada, for  sis  months  immediately  preceding  the 
commencement  of  thia  action." 

On  the  entering  of  Judgment  la  this  case, 
the  trial  court  filed  Its  findings  of  fact  in 
which,  among  other  things,  the  court  found: 

"That  the  plaintiff  is,  and  has  been  for  six 
months  immediately  preceding  the  commence- 
ment of  this  action,  a  resident  of  the  countj^of 
Esmeralda,  state  of  Nevada." 

Subsequent  to  the  entry  of  Judgment  in 
this  case,  appellant  moved  the  trial  court  for 
an  order  setting  aside  the  Judgment  entered 
in  favor  of  the  defendant  and  for  aif  order 
dismissing  the  entire  proceedings  without 
prejudice.  The  motion  was  made  upon  the 
ground  that  the  court  was  without  Jurisdic- 
tion, inasmuch  as  the  testimony  adduced  at 
the  trial  disclosed  that  the  plaintiff  was  not 
a  resident  of  Esmeralda  county,  the  county 
in  which  the  cause  was  tried,  for  a  period 
of  six  months  prior  to  the  commencement 
of  the  action.  This  appeal  is  taken  from  the 
order  of  the  trial  court  denying  appellant's 
motion  in  that  respect 

We  deem  it  unnecessary  to  dwell  at  length 
on  the  evidence  presented  to  the  trial  court, 
bearing  upon  the  period  of  residence  of  ap- 
pellant. Suffice  it  to  say  that  appellant  here- 
in testified  on  that  occasion  that  he  resided 
in  the  Goldfield  Hotel,  in  the  town  of  Gold- 
field,  almost  continuously  from  the  24th  day 
of  January,  1913. 

Both  parties  to  this  action  submitted  to  thf 
Jurisdiction  of  the  court  without  question 
until  after  Judgment  had  been  entered,  and 
then,  for  the  first  time,  the  plaintiff  (he  who 
in  the  first  Instance  invoked  the  power  of  thr> 
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oonrt,  and  expressly  declared  himself  wltbin 
Its  jurisdiction)  songbt  to  cballenge  tliat  Ju- 
risdiction, and  tliereby  sought  to  have  the 
court  set  aside  a  Judgment  entered  against 
htm,  by  his  assuming  a  contrary  i>o8itloa 
to  that  taken  on  the  trlaL 

By  appellant's  express  averment  under 
oath,  declaring  that  he  had  resided  witliin 
£:smeralda  county  sufBcl«it  length  ol  time  to 
give  the  court  Jurisdiction,  he  thereby  de- 
clared that  the  court  had  Jurisdiction,  and 
expressly  Invoked  the  power  of  the  court  to 
determine  the  merits  of  the  controversy  be- 
tween himself  and  defendant  He  thereby  in- 
voked the  power  of  the  court,  whose  Juriadlo- 
tion  he  not  only  did  not  deny  but  expressly 
declared,  to  determine  all  matters  alleged  as 
facts  in  his  complaint;  and  one  of  the  mat- 
ters alleged  as  a  fact  under  oath  in  his  com- 
plaint was  the  duration  of  his  own  residence. 

In  the  case  at  bar,  the  trial  court  undoubt- 
edly had  Jurisdiction  over  the  subject-matter 
of  the  action.  It  was  within  the  power  of 
the  trial  court  to  determine  Jurisdictional 
facts,  as  much  as  it  was  within  its  power  to 
determine  any  other  facts  involved  ib  the 
controversy.  The  pleadings,  on  their  face, 
expressly  declared  those  facts  essential  to 
confer  Jurisdiction  upon  the  trial  court ;  and 
this  entire  matter  might  be  determined  in  the 
one  assertion  that  the  trial  court  having 
heard  evidence  offered  by  the  plaintiff  as  to 
Jurisdictional  facts,  and  having  determined 
from  that  evidence  that  the  plaintiff  bad  re- 
sided a  sufiSdent  length  of  time  within  Es- 
meralda county  to  bring  himself  within  the 
Jurisdiction  of  the  court  for  the  purposes 
sought,  the  court's  determination  and  find- 
ing In  that  respect  cannot  be  questioned  by 
this  means,  in  view  of  the  fact  that  the  court 
had  general  Jurisdiction  over  the  subject- 
matter -of  the  action. 

While  the  general  rule  is  that  Jurisdiction 
over  the  subject-matter  of  an  action  cannot 
be  conferred  on  a  court  by  consent,  it  has 
been  held  that  want  of  that  Jurisdiction  over 
the  person  may  be  waived. 

In  this  case  the  trial  court  bad  Jurisdiction 
over  the  subject-matter.  The  plaintiff,  by  his 
verified  complaint,  declared  the  Jurisdiction 
of  the  court  over  his  person,  and,  pursuant  to 
the  declarations '  of  his  complaint  and  his 
prayer  for  affirmative  relief,  the  court  placed 
Its  processes  at  his  disposal.  The  defendant 
having  come  into  court  and  submitted  her- 
self to  its  Jurisdiction,  and  the  entire  matter 
having  been  submitted  to  the  court  without 
questioning  the  Jurisdiction,  the  plaintiff  is 
estoi^ed  from  questioning  the  Jurisdiction  of 
that  court  whose  power  and  processes  he  in- 
voked to  secure  the  end  which  he  sought, 
namely,  dissolution  of  the  bonds  of  matri- 
mony. He  cannot  now  be  heard  to  chal- 
lenge the  court's  Jurisdiction,  after  a  Judg- 
ment has  been  rendered  contrary  to  his  pray- 
er, which,  If  rendered  in  his  favor,  he  would 


unquestionably  have  sought  to  enforce.  The 
expression  of  other  courts  on  this  subject 
may  be  found  in  the  following  cases:  In  re 
Llpman  (D.  C.)  201  Fed.  ie9;  Phelps  ▼.  Nor- 
man et  aL  (Tex.  Civ.  App.)  66  S.  W.  978; 
In  re  Spring  Street,  etc,  112  Pa.  258,  3  Atl. 
581;  Brown  t.  Woody,  Adm'r,  64  Mo.  647; 
Montgomery  v.  Heilman,  96  Pa.  44;  Dufoe- 
sat  V.  Berens  et  al.,  18  La.  Ann.  339. 

In  the  case  of  OamMe  v.  Silver  Peak,  S5 
Nev.  319,  133  Pac.  936,  this  court  held  that 
although,  as  a  general  rule,  a  Jurisdictional 
question  may  be  raised  at  any  time,  however, 
a  party  by  his  conduct  may  become  estopped 
to  raise  such  a  question. 

The  plaintiff  in  the  court  below,  appellant 
herein,  not  only  consulted  to  the  Jnrlsdic- 
tion  of  the  trial  court,  but  Invoked  that  Ju- 
risdiction and  allowed  the  matter  to  proceed 
to  final  Judgment,  by  which  final  Judgment, 
had  it  been  in  his  favor,  he  would  have  bound 
the  defendant;  but,  the  Judgment  being  in 
favor  of  the  defendant,  the  plaintiff,  who  In- 
voked the  Jurisdiction  of  the  court  In  the 
first  instance,  cannot  now  be  heard  to  ques- 
tion that  Jurisdiction. 

It  followB  that  the  order  of  the  lower  court, 
in  refusing  to  set  aside  the  Judgment  and 
in  denying  the  motl<»i  of  appellant  In  that 
respect,  should  be  afiirmed. 

It  is  so  ordered. 

NORCROSS,  a  J.,  and  COLEMAN.  J^ 
concur. 

'  (38  Not.  Ml) 

ALLBEB  V.  ALLBEE.    CNo.  2163.) 
(Supreme  Ck>art  of  Nevada.    March  31,  1916.) 

1.  DiVOBCK   *=937— GB0CND»— "DMEBTIOK"— 
(TONBENT. 

Separation  by  consent  of  the  parties  is  not 
"desertion,"  and  will  not  be  ground  for  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §i  27,  107-134,  136-138 ;  Dec.  Dig. 
fr=37.  ' 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Desertion.] 

2.  Appeal,  and   Bbbob  4=>1011  —  Rxvixw — 
Findings  of  Court— Conclusivenkss. 

A  judgment  based  on  substantially  conflict- 
ing testimony  will  not  be  disturbed  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  {  3983-3989 ;   Dec.  Dig.  «=> 
lOll.J 

Appeal  from  District  Court,  Washoe  Ckmn- 
ty;  Thomas  F.  Moran,  Judge. 

Action  by  Sherman  R.  AUbee  against  Kate 
Allbee.  From  a  Judgment  denying  relief, 
plaintiff  appeals.    Afiirmed. 

Harwood  &  Springmeyer,  of  Reno,  for  ap- 
pellant Eugene  I*  Williams,  of  Beno^  for 
respondent 

McGARRAN,  J.  Appellant  herein  com- 
menced his  suit  in  the  district  court  of  Wash- 
oe county,  In  which  said  action  he  prayed 
for  an  absolute  decree  of  divorce  against  de- 
fendant upon  the  ground  of  desertion.    Serv- 
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ice  was  bad  npon  the  defendant  in  a  foreign 
state,  and  In  due  time  answer  was  filed  by 
the  defendant,  respondent  herein,  denying  the 
allegations  of  plaintiff's  complaint,  but  mak- 
ing no  demand  for  affirmative  relief,  save 
and  exo^t  counsel  fees  and  alimony  pendente 
lite.  On  the  trial  of  the  cause,  the  defend- 
ant, appearing  in  person  and  by  her  attor- 
ney, testified  in  her  own  behalf  and  in  sup- 
port of  her  answer.  At  the  conclusion  of 
the  trial,  the  court  below  found  that  both 
parties  to  the  proceedings  were  equally  to 
blame,  and  that  the  plaintiff  had  failed  to 
prove  willful  desertion.  From  the  judgment 
of  the  lower  court  and  order  denying  a  new 
trial,  appeal  is  taken  to  this  court,  upon 
the  sole  ground  that  the  judgment  is  contrary 
to  the  evidence  and  against  law.  No  errors 
of  law  committed  by  the  trial  court  during 
the  proceedings  are  assigned,  and  we  are  con- 
fronted with  the  sole  question  as  to  whether 
or  not  the  trial  court  was  warranted  in  ren- 
dering its  decision,  as  it  was  rendered,  upon 
the  evidence  as  presented  to  it  on  the  triaL 

The  testimony  of  appellant,  plaintiff  in  the 
court  below,  was  to  the  effect  that  for  some 
^ht  years  respondent  had  refused  to  cohabit 
with  him  and  had  denied  him  conjugal  rights, 
and  that,  although  living  in  the  same  house, 
she  had  willfully  and  persistently  occupied 
a  separate  apartment,  and  that  these  acts  on 
her  tiart  were  against  his  will,  wish,  and  con- 
sent He  farther  testified  that  during  the 
month  of  April,  1812,  the  defendant,  in  an 
angry  mood,  said  to  him  that  it  was  time  that 
they  settled  up,  and  for  him  to  get  out  of 
there;  and  that  pursuant  to  this  declaration 
on  the  part  of  his  wife  he  left  the  home  and, 
later  coming  to  Nevada,  took  np  a  residence 
here  for  the  statutory  time  required  and 
commenced  action  for  divorce.  The  record 
also  discloses  that  at  another  time,  subse- 
quent to  his  departure  and  prior  to  his  com- 
ing to  Nevada,  he  commenced  an  action  for 
divorce  In  the  courts  of  the  state  in  which  he 
and  the  respondent  had  lived,  the  result  of 
which  said  action  is  not  disclosed  by  the  rec- 
ord. 

The  testimony  of  the  respondent  is  in  direct 
contradiction  to  that  of  appellant  with  ref- 
erence to  the  acts  of  desertion.  Respondent's 
testimony  is  to  the  effect  that  she  was  the 
mother  of  three  children,  one  of  whom,  a  boy 
of  19  years,  is  living.  She,  in  her  testimony, 
makes  explanation  for  the  fact  of  their  oc- 
cupying separate  beds  and  separate  apart- 
ments, at  the  same  time  denying  that  she  had 
ever  refused  appellant  his  conjugal  rights. 
Her  testimony  as  to  the  event  of  his  depar- 
ture is  to  the  effect  that  she  begged  him  not 
to  leave  her,  and  at  the  same  time  drew  his 
attention  to  the  effect  of  separation  npon  her- 
self and  their  boy. 

There  is  some  testimony  in  the  record, 
on  the  part  of  appellant,  as  to  the  acts  and 
conduct  of  respondent  in  nursing  a  neighbor 


and  thereby  neglecting  her  duties  at  home. 
Explanation  of  this  Is  made  by'respondent  in 
her  testimony,  in  which  she  says  that  the 
neighbor  was  a  dose  friend  of  both  herself 
and  her  husband,  jind  that  she  acted  in  the 
capacity  of  nurse  at  the  suggestion  and  with 
the  consent  of  her  husband. 

It  is  scarcely  necessary  for  ns  to  dwell 
upon  those  fundamental  rules,  prescribed  by 
law,  which  must  be  observed  by  courts  in 
determining  the  question  of  desertion  In 
cases  of  this  kind. 

[1]  It  has  been  held  that,  if  the  husband 
whose  wife  has  left  him  falls  to  express  to 
her  in  some  way  his  desire  that  she  return 
and  resume  marital  relations,  her  continued 
absence  is  not  deemed  an  act  of  desertion 
sufficient  to  entitle  him  to  a  divorce.  Other 
courts  have  held,  in  this  respect,  however, 
that,  if  -the  complaining  party  is  free  from 
blame,  he  is  not  required  to  resort  to  efforts 
calculated  to  effect  a  reconciliation.  But  the 
general  rule  in  cases  of  this  kind  Is  that  a 
separation  by  consent  of.  the  parties  will  not 
constitute  desertion. 

[2,  S]  In  the  case  at  bar,  both  parties  to 
the  action  appeared  before  the  trial  court 
and  testified,  one  seeking  a  decree  of  divorce, 
the  other  declaring  that  she  desired  no  di- 
vorce and  avowing  her  wish  to  resume  mari- 
tal relations  with  her  husband.  The  trial 
court  had  the  opportunity  of  observing  the 
conduct  of  the  parties,  of  listening  to  their 
testimony  in  the  first  instance.  The  matters 
testified  to  by  the  plaintiff  in  the  court  be- 
low, which  were  vital  to  the  substantiation  of 
his  charge  of  desertion,  were  flatly  contra- 
dicted and  denied  by  the  defendant. 

The  rule  which  has  been  almost  universally 
adopted  by  appellate  courts,  to  the  effect  that 
where  there  Is  a  substantial  conflict  In  the 
testimony  the  judgment  of  the  trial  court 
will  not  be  disturbed,  we  deem  especially  ap- 
plicable to  the  case  at  bar.  But  even  if  there 
were  no  such  rule  as  we  refer  to,  a  review 
of  the  record  leads  us  to  believe  that  the  find- 
ing of  the  trial  court  and  the  judgment  en- 
tered accordingly  were  in  keeping  with  the 
evidence  adduced  before  that  court 

Wherefore  it  is  ordered  that  the  judgment 
of  the  trial  court  and  the  order  denying  mo- 
tion for  a  new  trial,  be  affirmed. 

NORCROSS,  O.  J.,  and  COXJBMAN,  J.,  con- 
cur. 

08  NST.  IM) 
Ex  parte  HIR0NYM0U8.    (So.  2167.) 
(Supreme  Court  of  Nevada.     March  27,  1915.) 

1.  Cbiminai,  Law  $=3177— Fobiikb  Jeopabdt 
— Dismissal  of  Inoictuent. 

Under  Rev.  Laws,  S  7101,  providinj;  that  if  a 
demurrer  to  an  indictment  is  allowed,  the  judg-. 
ment  is  final  upon  the  indictment  demurred  to, 
and  is  a  bar  to  another  prosecution  for  the  same 
offense  unless  the  court  directs  the  case  to  be 
submitted  to  the  same  or  another  grand  Jury; 
section  7090  providing  that  an  indictment  must 
be  set  aside  by  the  court  upon  defendant's  mo- 
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tion  in  the  cases  therein  spedfled ;  section  7092 
providlDK  that  if  such  a  motion  is  granted  the 
court  must  order  that  the  defendant  be  dis- 
charged, or  that  bis  bail  be  exonerated,  or  that 
money  deposited  instead  of  bail  be  refunded,  un- 
less it  directs  that  the  case  be  resubmitted  to  the 
same  or  another  grand  jury  f  section  7094  provid- 
ing that  an  order  to  set  aside  an  indictment  as 
provided  in  that  act  is  no  bar  to  a  further  prose- 
cution ;  section  7399  authorizing  the  court  on 
its  own  motion  or  on  the  application  of  the  dis- 
trict attorney  to  order  any  action  after  indict- 
ment to  be  dismissed ;  and  section  7401  provid- 
ing that  an  order  for  the  dismissal  of  an  action 
as  provided  in  that  chapter  shall  bar  another 
prosecution  for  the  same  offense  if  it  l>e  a  mis- 
demeanor, but  not  if  the  offense  be  a  felony — 
an  order,  dismissing  an  indictment  on  motion  of 
the  district  attorney  because  of  a  clerical  error 
therein  did  not  bar  a  netr  prosecution,  though  no 
order  was  entered  resubmitting  the  case  to  the 
grand  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  313-319;  Dec.  Dig.  <8=>177.] 

2.  Indictment  and   Infobuation   ^S=>144  — 
Dismissal  of  Indictment— Resubmission. 

As  on  the  dismissal  of  an  indictment  on  mo- 
tion of  the  district  attorney  because  of  a  clerical 
error  therein,  the  failure  to  order  a  resubmis- 
sion of  the  case  to  the  grand  jury  did  not  bar  a 
new  prosecution,  an  order  directing  the  district 
attorney  to  talte  such  steps,  by  indictment  or  in- 
fo^mation^  as  he  might  deem  advisable  was  not 
void  as  divesting  the  court  of  its  discretion  in 
the  premises  and  imposing  such  discretion  upon 
the  district  attorney. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  488;  Dec.  Dig. 
«=»144.] 

3.  Indictment  and  Information  «=»159  — 
Amendment  —   Resubmission   to   Gband 

JUEY. 

Under  Rev.  Laws,  {  7060,  providing  that  no 
indictment  shall  be  deemed  insufScient  nor  shall 
the  trial,  judgment,  or  other  proceeding  be  af- 
fected by  reason  of  any  defect  or  imperfection  in 
matters  of  form  which  shall  not  tend  to  the 
prejudice  of  the  defendant,  and  that  the  court 
may,  on  application,  direct  the  indictment  to  be 
amended  to  supply  the  deficiency  or  omission 
when,  by  such  amendment,  the  nature  of  the 
charge  shall  not  be  changed  and  the  defense  on 
the  merits  will  not  be  prejudiced,  where  in  an 
abundance  of  precaution  the  court,  instead  of 
directing  an  indictment  to  be  amended  to  cure  a 
clerical  error,  dismissed  the  indictment  and  re- 
convened the  grand  jury,  which  thereupon  re- 
turned a  second  indictment  the  new  indictment 
should  be  regarded  in  effect  as  simply  an  amend- 
ment of  the  first  indictment 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §|  505-514;  Dec 
Dig.  <8=3l69.] 

Original  application  by  Wesley  Hlrony- 
mous  for  a  writ  of  habeas  corpus.  Proceed- 
ing dismissed. 

Piatt  &  Sanford,  of  Carson  City,  for  peti- 
tioner. Geo.  B.  Thatcher,  Atty.  Gen.,  and 
J.  E.  Campbell,  Dist  Atty.,  of  Terington,  for 
respondent 

NORCROSS,  C.  J.  This  is  an  original  pro- 
ceeding in  habeas  corpus.  It  appears  from 
■  the  return  of  the  sheriff  of  Lyon  county,  who 
is  charged  in  the  petition  with  the  unlawful 
detention  of  the  petitioner,  that  on  the  9th 
day  of  October,  1914,  in  the  district  court  in 
and  for  Lyon  county,  the  grand  Jury  returned 


an  indictment  against  petitioner;  that  there- 
after and  on  the  same  day,  upon  motion  of 
the  district  attorney,  the  said  indictment  was 
ordered  dismissed,  upon  the  ground  that  a 
clerical  error  appeared  therein,  and  it  was 
further  ordered  that  the  grand  Jury  recon- 
vene at  the  hour  of  11  o'clock  a.  m.  of  said 
day;  that  thereafter  and  on  the  same  day 
the  grand  jury  returned  a  second  Indictment 
against  petitioner,  which  was  substantially 
in  the  same  form  as  the  first  indictment,  ex- 
cept that  in  the  second  indictment  the  name 
of  the  petitioner  was  Inserted  in  a  blanlc 
space  where  It  evidently  had  been  omitted 
through  inadvertence  in  the  preparation  of 
the  first  indictment;  that  thereafter,  and 
on  the  10th  day  of  October,  1914,  i>etltioner 
interposed  a  plea  of  not  guilty  to  the  said  in- 
dictment; that  thereafter,  and  on  the  15tb 
day  of  December,  1914,  the  case  cpmlng  on 
for  trial  In  accordance  with  the  previous  set- 
ting, and  before  the  beginning  of  the  trial, 
counsel  for  defendant,  petitioner  herein,  mov- 
ed the  court  to  withdraw  the  plea  of  defend- 
ant In  order  to  permit  counsel  to  both  demnr 
to  the  indictment  and  to  Interpose  a  motion 
to  quasb  the  same.  The  certified  copy  of 
the  minutes  of  the  court  filed  by  petitioner 
do  not  show  that  any  order  was  entered  i)er- 
mlttlng  the  plea  to  be  withdrawn,  but  the 
minutes  do  show  that  counsel  proceeded  with 
the  argument  of  the  demurrer  and  the  mo- 
tion to  quash,  and  that  thereafter  and  on 
the  same  day  the  court  ordered  that  the  de- 
murrer be  overruled  and  the  motion  to  quash 
denied,  to  which  orders  counsel  for  defend- 
ant were  given  the  benefit  of  an  exception. 
Upon  the  following  day  It  appears  from  the 
minutes  of  the  court  that  counsel  for  the 
defendant  were  permitted  to  resume  farther 
argument  upon  the  motion  to  quash,  and  the 
same  was  thereafter  taken  under  advisement 
until  1  o'clock  p.  m.  of  that  day ;  thereafter 
and  on  the  same  day,  and  before  any  farther 
order  was  made  by  the  court  upon  the  mo- 
tion to  quash,  the  district  attorney  made  the 
following  statement  and  motion: 

"After  having  examined  the  records  of  the  ste- 
nographer taken  at  the  time  that  this  second  in- 
dictment was  returned  by  the  grand  jury,  and 
prior  thereto,  I  am  convinced  that  the  order  for 
resubmitting  the  same  to  the  grand  jury  after 
the  dismissal  of  the  first  indictment  was  not  in 
fact  made,  and  that  the  resubmission  was  an  in- 
formal sulimission,  and  sufficiently  informal  that 
it  didn't  comply  with  the  letter  of  the  statute, 
although  the  record  shows  the  reconvening  of  tlie 
grand  jury,  and,  not  desiring  to  carry  this  case 
into  the  Supreme  Court,  and  through  intermin- 
able litigation,  I  ask  at  this  time,  and  I  there- 
fore move  the  court  to  dismiss  ttie  present  in- 
dictment against  this  defendant  Wesley  Hirony- 
mous,  and  enter  its  order  resubmitting  the  same 
to  the  grand  jury  of  Lyon  comity,  next  to  be 
convened" 

— ^to  which  statement  and  motion  the  min- 
utes of  the  court  show  tliat  counsel  for  de- 
fendant replied: 

"We  do  not  desire  at  this  time  to  interpose 
any  objection  to  your  honor  quashing  this  pres- 


^=9For  other  cases  soe  same  topic  and  KEY-NUMBSR  in  all  Kejr-Numbered  Digests  and  IndaxM 


Digitized  by  VjOOQ  IC 


Ner.) 


EX  PARTE  HUIOKTMOITS 


455 


ent  indictment,  bat  for  the  pnri>oge  of  preserv- 
ing the  record,  we  desire  to  interpose  an  objec- 
tion to  the  court  resubmitting  the  case  again  for 
the  consideration  of  the  grand  jury.  The  ground 
of  objection  being  that  the  present  order  of  re- 
submission, if  made,  must  be  predicated  upon  a 
proper  basis  of  dismissal  of  the  original  indict- 
ment, and  order  a  resubmission  upon  that,  and 
the  fact  that  the  second  indictment  was  brought 
without  an  order  of  resubmiasion  after  the  dis- 
missal of  the  flrst  indictment  destroys  the  foun- 
dation for  an  order  of  resubmission  at  the  pres- 
ent time." 

The  coart  thereupon  "ordered  that  the  case 
be  dismissed,  upon  motion  of  the  district  at- 
torney, and  the  court  now  orders  that  the 
matter  be  resnbmitted  to  the  present  or  a 
future  grand  Jury  to  be  drawn  in  Lyon  coun- 
ty." Thereafter,  and  on  the  13th  day  of  Jan- 
nary,  1915,  the  following  order  was  entered: 

"It  appearing  to  the  court  that  the  defendant 
has  been  held  to  answer  in  the  above-entitled 
case,  •  •  •  and  that  the  charge  pending 
against  him  as  yet  remains  undisposed  of,  it  is 
ordered  that  the  district  attorney  proceed  at 
once  to  make  a  full  examination  of  said  charge, 
and  take  such  steps  towards  prosecution,  either 
by  indictment  or  by  information,  as  he  may 
deem  advisable  in  the  premises,  and  that  any 

Srevious  order  of  this  court,  in  so  far  as  it  con- 
icts  with  this  order,  be  and  the  same  is  hereby 
vacated  and  set  aside." 

That  thereafter,  and  on  the  2d  day  of  Feb- 
ruary, 1915,  an  information  was  filed  with 
the  clerk  of  the  district  court  by  J.  B.  Camp- 
bell, Seq^  district  attorney  of  Lyon  county, 
which  information  was  substantially  in  the 
form  of  the  indictment  previously  dismissed. 
Thereafter,  and  on  the  4th  day  of  February, 
1915,  defendant,  petitioner  herein,  was  ar- 
raigned upon  said  information.  Objection 
was  thereupon  made  by  counsel  for  defendant 
to  the  order  allowing  the  district  attorney 
to  proceed  by  Indictment  or  information,  that 
the  same  was  made  in  the  absence  of  the  de- 
fendant, to  the  form  and  substance  of  the 
order,  and  to  the  power  of  the  court  to  make 
the  same,  which  objections  being  overruled, 
defendant  waived  time  in  which  to  plead  and 
entered  a  plea  of  not  guilty. 

The  principal  contention  of  counsel  for  pe- 
titioner is  that  the  court,  at  the  time  of  dis- 
missing the  first  indictment,  having  made  no 
specific  order  of  resubmission  to  the  same  or 
another  grand  Jury,  "such  dismissal  operat- 
ed as  a  statutory  bar,  and  •  •  •  that  the 
defendant  was  at  once  placed  in  statutory 
jeopardy,  and  that  he  was  Just  as  free  a  man 
as  if  never  indicted  for  any  offense."  It  is 
farther  contended  that  the  order  of  the 
court  made  on  the  13th  day  of  January  was 
invalid  and  conferred  no  power  on  the  district 
attorney  to  proceed  by  information,  in  that 
it  was  an  attempt  to  confer  upon  the  district 
attorney  the  power  to  exercise  his  discre- 
tion as  to  whether  be  would  proceed  eltber 
by  indictment  or  by  information,  or  at  all. 
In  the  language  of  counsel  for  petitioner.  It 
la  their  contention, 

"That  the  court  should  have  directed  the  dis- 
trict attorney  to  proceed  by  way  of  indictment 
or  infoimation  against  this  defendant ;  that  the 
court  having  said  to  the  district  attorney:  'You 


may  exercise  your  discretion;  either  proceed  or 

do  not,  or  if  you  do,  proceW  by  way  of  infor- 
mation or  indictment  —ihat  of  itself  is  sufficient 
to  deprive  the  district  attorney  of  the  right  to 
proceed  anew  against  this  defendant,  and  the 
order  itself  appears  as  a  bar." 

[1]  Counsel  for  petitioner  have  cited  a 
number  of  California  cases  which  they  con- 
tend are  conclusive  upon  the  question  that 
failure  to  order  a  resubmission  of  a  case  at 
the  time  of  the  dismissal  of  an  indictment 
operates  as  a  bar  to  farther  proceedings  and 
entitled  defendant  to  absolute  discharge,  cit- 
ing Ex  parte  Williams,  116  Cal.  512,  48  Pac. 
499;  Ex  parte  Hayter,  16  Cal.  App.  211,  116 
Pac.  370;  Ex  parte  Hughes,  160  Cal.  S88, 
117  Pac.  437;  People  v.  Noglrt,  142  Cal.  586, 
76  Paa  490;  and  People  v.  Jordan,  63  Cal. 
219.  An  examination  of  all  of  the  autboritlea 
cited  and  relied  upon  by  counsel  for  peti- 
tioner discloses  that  they  deal  only  with  the 
question  of  the  failure  of  the  court  to  make 
such  an  order  of  resubmission  upon  the  sus- 
taining of  a  demurrer  to  an  indictment  Our 
statute,  like  the  California  statute,  relating 
to  a  demurrer  to  an  indictment,  provides: 

"If  the  demurrer  is  allowed,  the  judgment  is 
final  upon  the  indictment  demurred  to,  and  is  a 
bar  to  another  prosecution  for  the  same  offense, 
unless  the  court,  being  of  the  opinion  that  the 
objection  on  w4iich  the  demurrer  is  allowed  may 
be  avoided  in  a  new  Indictment,  directs  the  case 
to  be  submitted  to  the  same  or  another  grand 
jury."    Rev.  Laws,  i  7101. 

The  only  other  provision  of  our  statute 
where  It  might  be  contended  from  the  lan- 
guage used  that  failure  to  make  an  order  of 
resubmission  would  operate  as  a  bar  relates 
to  the  dismissal  of  a  charge  by  a  grand  Jury 
where  a  defendant  has  been  held  to  answer 
upon  preliminary  examination.  Rev.  Laws, 
f  7044.  The  Supreme  Court  of  California, 
however,  has  repeatedly  held,  in  construing 
the  corresponding  section  in  the  Code  of  that 
state,  that  failure  to  make  such  an  order  of 
resubmission  does  not  operate  as  a  bar  to  an- 
other prosecution  for  the  same  offense.  Bz 
parte  Clark,  64  Cal.  412;  Patterson  v.  Con- 
Ian,  123  Cal.  455,  56  Pac.  105;  In  re  Berger- 
ow,  136  Cal.  297,  68  Pac.  773,  56  L.  R.  A.  62a 

It  is  specifically  provided  by  statute  that 
an  order  setting  aside  an  indictment  upon 
any  of  the  grounds  specified  in  Revised  Laws, 
i  7090,  "is  no  bar  to  a  further  prosecution 
for  the  same  offense."  Rev.  Laws,  S  7094. 
If  the  motion  to  set  aside  the  indictment  is 
granted  "the  court  must  order  that  the  de- 
fendant, if  in  custody,  be  discharged  there- 
from; or,  if  admitted  to  bail,  that  his  bail 
be  exonerated ;  or,  If  he  has  deposited  money 
instead  of  bail,  that  the  same  be  refunded 
to  him,  unless  it  directs  that  the  case  be  re- 
submitted to  the  same  or  another  grand 
Jury."  Rev.  Laws,  {  7092.  It  will  be  observ- 
ed that  there  is  nothing  In  the  sections  of  the 
statute,  relating  to  orders  setting  aside  an  in- 
dictment, making  such  orders  a  bar  to  fur- 
ther prosecution  unless  an  order  of  resubmis- 
sion is  made. 

Sections  540  and  551  of  the  Criminal  Prac- 
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tloe  Act,  relattng  to  dismissals  of  actions, 
provide: 

"Tbe  coart  may,  either  of  its  own  motion  or 
upon  the  application  of  the  district  attorney, 
and  in  furtherance  of  justice,  order  any  action 
.  after  indictment  to  be  dismissed;  but  in  such 
case  the  reasons  of  the  dismissal  shall  be  set 
forth  in  the  order,  whidi  must  be  entered  on  the 
minutes." 

"An  order  for  the  dismissal  of  the  action,  as 
provided  in  this  chapter,  shall  be  a  bar  to  anoth- 
er prosecution  for  the  same  offense,  if  it  be  a 
misdemeanor,  but  it  shall  not  be  a  bar  if  the 
offense  charged  be  a  felony." 

Rev.  Laws.  §S  7399,  7401. 

No  order  was  made  siistalnlng  a  demurrer 
to  an  indictment  against  the  petitioner; 
Itence  no  questiou  of  bar  to  further  prosecu- 
tion Is  presented  by  reason  of  failure  to  make 
an  order  of  resubmission  upon  tbe  sustaining 
of  a  demurrer  to  an  indictment  Tbe  provi- 
sions of  the  statute  relative  to  orders  dis- 
missing or  setting  aside  an  indictment  leave 
no  room  for  construction  that  such  orders 
operate  as  a  bar  to  further  Indictment  In  the 
absence  of  an  order  of  resubmission,  for  tbe 
statute  specifically  provides  that  sadi  orders 
do  not  operate  as  a  bar. 

In  People  v.  Breen,  ISO  GaL  72,  76,  62  Pac 
408,  409,  considering  a  similar  question,  tbe 
oonrt  said: 

"It  is  true  that  section  1387  refers  to  dismis- 
sals on  the  order  of  the  court  for  want  of  pros- 
ecution or  otherwise,  while  section  099  refers  to 
orders  made  on  motion  of  the  accused  to  set 
aside  the  indictment  or  information.  But  tiie  in- 
tention of  the  Legislature  is  quite  clear  that  in 
either  case  tbe  order  shall  not  constitute  a  bar 
to  any  further  .  prosecution  made  upon  an  in- 
dictment or  information  for  the  same  offense." 

In  People  v.  Ammerman,  118  Gal.  23,  60 
Fac.  15,  the  same  question  was  presented, 
and,  after  considering  the  case  at  some 
length  and  referring  to  a  number  of  other 
California  authorities,  tbe  court  said: 

"It  is  by  the  terms  of  the  statute  in  the  case  of 
demurrer  allowed  that  the  Judgment  becomes  a 
bar  unless  the  court  directs  a  new  information  to 
be  filed.  The  section  does  not  apply  to  a  case 
where  no  demurrer  is  interposed,  or,  if  inter- 
posed, is  disallowed.  This  clearly  appears  from 
preceding  and  subsequent  sections  of  the  same 
chapter.'' 

See,  also,  People  v.  Allen,  61  Cal.  140; 
People  V.  Jordan,  63  GaL  219;  People  v. 
Campbell,  69  Cal.  243,  43  Am.  Rep.  257;  Bx 
parte  Job,  17  Nev.  187,  30  Pac.  699. 

[2]  The  contention  that  the  order  of  Janu- 
ary 13th,  supra,  directing  tbe  district  attor- 
ney to  investigate  the  case  and  to  proceed 
further,  either  by  indictment  or  by  informa- 
tion as  he  may  deem  advisable,  is  void  be- 
caase  it  is  an  attempt  to  divest  tbe  court  of 
its  discretion  In  tbe  premises  and  Imposes 
tbe  same  upon  the  district  attorney  is  with- 
out merit  for  tbe  same  reason  that  the  con- 
tention that  the  ground  Jary  was  without 
power  to  bring  in  a  second  indictment  be- 
cause of  the  failure  of  the  court  to  specifical- 
ly direct  a  resubmission  is  without  merit 
The  cases  cited  by  counsel  tor  petitioner  in 
support  of  his  contention  that  there  must  be 
a  mandatory  order  of  resubmission  by  tbe 


coart  only  relate  to  cases  where  tbe  coart 
has  sustained  a  demurrer  to  an  indictment 
and  have  no  bearing  upon  a  qaesttm  such 
as  is  presented  in  this  case. 

It  may  be  seriously  questioned  whether  tbe 
bo-called  second  indictment  filed  on  tbe  same 
day  as  tbe  first  Indictmwt,  was.  In  contem- 
plation of  the  stotnte,  another  and  different 
indictment.  In  Terrill  v.  Superior  Court,  60 
Pac.  39,1  cited  by  this  court  in  tbe  recent 
case  of  State  v.  Tftwers,  139  Paa  779,  tbe 
Supreme  Court  of  California  said: 

"Perhaps,  before  the  defendant  has  been  ar- 
raigned, the  indictment  could  be  withdrawn,  and 
by  leave  of  the  court  sent  back  to  the  jury  for 
amendment" 

From  People  v.  Hanstead,  136  Cat  149,  67 
Pac.  763,  we  also  quoted  In  tbe  Towers  Case, 
supra,  tbe  following: 

"It  is  not  necessary  to  determine  whether,  up- 
on a  presentation  of  an  indictment  and  before 
any  action  has  been  taken  upon  it  the  court 
could  legally  resubmit  it  to  the  grand  jury  for 
correction.  In  such  case  it  mi^t  possibly  be 
held  that  there  was  really  only  one  transaction 
and  one  indictment  and  that  the  resubmission 
was,  as  intimated  in  the  Terrill  Case,  'merely 
formal,'  although  we  do  not  wish  to  be  under- 
stood as  expressing  any  opinion  upon  that  sub- 
ject" 

{3]  Manifestly  tbe  parpose  of  the  second 
indictment  was  to  procure  amendment  of  tbe 
original  indictment  to  cure  an  inadvertent 
omission  which  in  any  event  was  not  vital  to 
its  validity.  Stete  v.  Maldonado,  21  Wash. 
653,  69  Pac.  489.  Tbe  defect  in  tbe  original 
Indictment  was  in  a  matter  Of  form  which 
conld  not  tend  to  tbe  prejudice  of  tbe  de- 
fendant and,  under  tbe  provision  of  the  stat- 
ute permitting  amendments  (Rev.  Laws,  | 
7060),  we  think  the  court  could  have  directed 
that  tbe  indictment  be  amended  to  supply 
tbe  omission  without  a  resubmission  to  tbe 
grand  Jury.  Unless  more  weight  is  given  to 
tbe  form  than  to  tbe  substance,  tbe  fact  that 
in  the  abundance  of  precauticm,  the  defec- 
tive indictment  was  dismissed  and  a  correct- 
ed Indictment  immediately  returned  by  the 
same  grand  Jury  ought  to  be  regarded.  In  ef- 
fect ss  simply  an  amendment  It  ia  immate- 
rial, however,  in  this  case  whether  tbe  second 
indictment  is  considered  as  a  new  indictment 
or  simply  as  an  amended  indictment  as  no 
bar  to  further  prosecution  attaches  in  either 
case. 

In  the  petition  for  the  writ,  counsel  for  pe- 
titioner raised  the  .question  that  the  court 
was  without  power  to  modify  the  order  of 
December  15, 1914,  supra,  permitting  tbe  dis- 
trict attorney  to  proceed  either  by  Indictment 
or  information,  in  that  Rev.  Laws,  I  7092,  pro- 
vides only  for  an  order  of  resubmission  to  a 
grand  jury.  This  point  was  not  urged  in  the 
argument  on  tbe  bearing,  and  we  may,  for 
that  reason,  regard  it  as  abandoned.  We  do 
not  understand  that  counsel  for  petitioner 
now  contends  that  if  power  existed  to  pro- 
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ceed  further  against  tbe  petitioner  after  tbe 
dismissal  of  tbe  first  indictment,  such  pro- 
ceeding might  not  be  by  information  under 
the  constitutional  amendment  adopted  at  the 
general  election  of  1912,  and  the  statute  bas- 
ed thereon  adopted  by  the  Legislature  of 
1013  (Stats.  191S,  p.  294).  See  Alderman  ▼. 
State,  24  Neb.  97,  88  N.  W.  86. 

As  the  bar  to  further  protsecntlon,  which 
counsel  for  petitioner  haa  relied  on  in  this 
proceeding,  only  applies  in  the  case  of  an 
order  sustaining  a  demurrer  to  an  indictment 
or  Information,. where  no  order  ot  resubmis- 
don  la  made,  and  as  this  is  not  a  case  com- 
ing within  that  rule,  but  is  a  case  coming 
within  other  provisionB  of  the  statute  where 
no  bar  attaches,  it  follows  that  the  proceed- 
ings must  be  dismissed ;  and  It  is  so  ordered. 

UcOABBAN  and  COLBMAN,  JX,  concur. 

W  N.  M.  W)  ^^^^ 

JAMES  ▼.  LUTZ  et  aL    (No.  1726.) 

(Supreme  Court  of  New   Mexico.     March  26. 
1916.) 

(ByUabut  ly  Editorial  Staff.) 
Appeai.  and  Ebbob  ®=»1165— Entbt  or  Db- 

FAUiT  JuDoincNT— REvrBW— Rkvebsal. 
Where  on  appeal  from  a  default  judgment 
appellants'  brief  and  argument  show  that,  thongh 
DO  faolt  was  Imputable  to  them  xtt  their  attor- 
ney, they  had  no  opportunity  to  be  heard,  and 
no  explanation  is  offered  by  plaintiff,  the  order 
will  be  reversed,  with  instructions  to  vacate  the 
jndgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4522;    Dec.  Dig.  «=>1166.] 

Appeal  from  District  Court,  IJncoln  Coun- 
ty; B.  li.  Medler,  Judge. 

Action  by  P.  G.  James  against  Henry-Lutz 
and  another.  From  an  order  overruling  a 
motion  to  vacate  Judgment,  defendants  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions. 

(Seorge  B.  Barber,  of  C&Ttixoso,  tat  appel- 
lants. 

MBCHEM,  District  Judge.  This  la  an  ap- 
peal from  an  order  overruling  a  motion  to 
vacate  a  Jndgment  We  have  but  the  appel- 
lants' aide  of  it;  the  appellee  having  de- 
faulted. 

While  the  court  may  have  been  Justified  in 
its  acticm,  yet  the  brief  and  argument  of 
counsel  for  appellants,  and  the  motion  to  set 
the  judgment  aside,  show  that  appellants  did 
not  have  an  opportunity  to  be  heard,  and 
that  no  fault  la  Imputable  to  them  or  their 
attorney.  The  circumstances  of  the  case  are 
such  as  might  easily  be  explained  in  a  man- 
ner to  support  the  ruling  of  the  trial  Judge; 
but,  in  the  absence  of  any  explanation  on 
the  part  of  the  appellee,  we  are  constrained 
to  reverse  the  case  and  remand  it,  with  in- 
structions to  vacate  the  Judgment  as  prayed. 

ROBEBTS,  a  J,  and  PABKEB,  J.,  con- 
enr. 


(»  N.  M.  vm 
STATE  V.  VANSICKEL.     (No.  17a.) 
(Supreme  Court  of  New   Mexico.,   March  22, 
1816.) 

(Byllabwt  fty  the  Court.) 

HOUIOIDS  ®=»lie— SEU"-DErEN8B— StimoiKH- 

OT  OF  Danoeb. 

To  warrant  killinj;  another  in  self-defense 
the  danger  and  necessity  must  have  been  real, 
or  so  manifestly  apparent  as  to  create  a  reason- 
able belief  of  present  impending  peril  to  life 
or  limb. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  Si  158-163;    Dec.  Dig.  «s>116.] 

Appeal  from  District  Ck>urt,  Quay  Coun- 
ty;  T.  D.  Lelb,  Judge. 

Carta  Vansickel  was  convicted  of  murder 
in  the  first  degree,  and  appeals.  Reversed, 
and  new  trial  awarded. 

Henry  Swan,  of  Tucumcari,  and  Catron  & 
Catron  and  Reed  HoUoman,  all  of  Santa  F6, 
for  an)ellant.  Ira  U  Orimshaw,  Asst  Atty. 
Gen.,  fw  the  State. 

HANNA,  J.  Appellant  was  indicted  by  a 
grand  Jury  of  tbe  county  of  Quay,  state  of 
New  Mexico,  charged  with  the  murder  of  one 
Dudley  Anderson.  A  trial  resulted  in  a  ver- 
dict of  guilty  of  murder  In  the  first  degree, 
from  which  verdict  and  Judgment  of  the  dis- 
trict court  this  appeal  is  sued  out 

Numerous  assignments  of  error  have  been 
made,  but  most  of  them  have  reference  to 
the  admission  pr  rejection  of  testimony  and 
tbe  giving  or  refusal  to  give  Instructions, 
and  are  based  upon  conditions  and  facts  not 
likely  to  again  arise  in  the  retrial  of  this 
case,  which  we  find  it  necessary  to  award. 
We  therefore  deem  It  necessary  to  consider 
but  one  assignment  of  error,  which  is  predi- 
cated upon  the  refusal  of  the  court  to  give 
to  the  Jury  requested  instruction  No.  11, 
which  is  as  follows: 

"The  court  instructs  the  jury  that  the  real 
issue  raised  in  this  caae  by  the  plea  of  self- 
defense  is  whether,  at  the  time  the  fatal  shot 
was  fired,  the  defendant  believed,  and  had  rea- 
sonable grounds  to  believe,  that  he  was  in 
imminent  danger  of  death  or  great  bodily  harm, 
and  it  is  not  necessary  that  you  find  the  de- 
fendant to  have  been  in  actual  danger  at  the 
time  he  fired;  but  if  you,  find  from  the  evi- 
dence that  he  was  in  apparent  danger  of  deatli 
or  great  bodily  harm  at  the  time  he  fired  tbe 
fatal  shot,  then  his  act  was  justifiable,  and  in 
determining  whether  or  not  the  defendant  was 
in  apparent  danger  you  are  to  view  the  drcum- 
Btances  at  the  time  as  they  appeared  to  him 
situated  as  he  was  at  the  time." 

As  to  this  contention  it  is  our  opinion  that 
Mr.  Wharton,  in  his  work  on  Homicide  (3d 
Ed.  {  226),  correctly  states  the  law  iu  the  fol- 
lowing language: 

"It  is  the  apparent,  and  not  the  real,  necessity 
to  kill  in  self-defense  against  death  or  great 
bodily  harm,  which  controls  on  the  question  of 
justification;  in  such  cases  one  has  the  right 
to  act  on  the  reasonable  appearance  of  things." 

This  principle  of  law  is  supported  by  the 
great  weight  of  authority,  and  numerous 
cases  are  dted  by  the  author  In  a  note  to 
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the  text  It  would  therefore  seem  quite 
apparent  that  error  bad  been  committed  in 
tbe  refusal  to  give  this  instruction,  unless 
the  Instructions  given  by  the  court  were  suf- 
ficiently definite  and  certain  with  respect  to 
the  element  of  danger  existing  as  the  same 
appeared  to  tbe  defendant  acting  as  a  rea- 
sonable man.  Tbe  court  did  give  an  instruc- 
tion wblcb  apparently  attempted  to  cover 
this  element  of  the  case,  his  instruction  being 
as  follows: 

"In  this  case  the  defendant  admits  billing  tbe 
said  Dudley  Anderson,  but  attempts  to  ju8ti& 
his  act  on  the  ground  that  it  was  done  in  self- 
defense.  As  to  this  defense  you  are  instructed 
that  before  any  one  can  avail  themselves  of  the 
plea  of  self-defense,  and  justify  himself  for  the 
kiiling  of  another,  it  must  appear  from  the  evi- 
dence that  there  wag  reasonable  ground  on  his 
part  to  apprehend  tbe  design  on  the  part  of  his 
assailant  to  do  him  great  personal  injury.  It 
must  appear  that  at  tbe  very  time  he  inflicted 
the  injury  which  he  claims  was  done  in  self- 
defense  that  there  was  imminent  danger  of  his 
assailant  doing  him  great  personal  injury,  and 
that  be  then  honestly  believed  that  he  was  in 
imminent  danger  of  receiving  from  bis  assail- 
ant some  great  personal  injury,  and  that  his 
assailant  was  in  a  position  and  had  tbe  ability 
then  and  there  to  do  him  great  personal  injury, 
and  that  the  facts  and  circumstances  were  at 
the  time  sufficient  to  convince  him  that  he  was 
in  imminent  danger  of  receiving  great  personal 
injury  from  his  assailant." 

But  it  is  to  be  noted  from  tbe  foregoing 
instruction  that  tbe  court  saidf 

"It  must  appear  that  at  the  very  time  that 
he  inflicted  the  injury  which  he  claims  wag  done 
in  self-defsnse  that  there  was  imminent  danger 
of  bis  assailant  doing  him  personal  injury." 

This  portion  of  tbe  instruction,  which  is 
not  modified  or  explained  by  any  other  por- 
tion of  tbe  instruction,  would  seem  to  import 
that  the  danger  under  which  the  defendant 
was  laboring  was  an  actual,  existing  dan- 
ger, and  not  necessarily  one  that  was  only 
apparent  under  the  conditions  and  circum- 
stances as  they  appeared  to  tbe  defendant  at 
tbe  time.  This  vice  inhering  in  the  instruc- 
tion may  be  said  to  be  more  clearly  indicat- 
ed also  by  a  subsequent  portion  of  the  in- 
struction, wherein  the  court  said  "that  bis 
assailant  was  in  a  position  and  bad  the  abil- 
ity then  and  there  to  do  him  great  personal 
injury,"  which  would  seem  to  indicate  that 
the  court  had  in  mind  that  actual  danger 
must  be  existent  in  order  to  justify  the,  de- 
fendant under  his  plea  of  self-defense.  Al- 
though as  to  the  latter  argument  it  is  per- 
haps to  be  said  that  the  court  might  have 
had  in  mind  that  this  statement  was  a  quali- 
fication of  what  bad  been  previously  incorpo- 
rated in  his  Instruction  as  to  the  honesty  of 
his  belief  as  to  imminent  danger  and  the  abil- 
ity of  the  deceased  to  do  him  great  personal 
Injury. 

However,  it  seems  conclusive  to  us  that  the 
jury  was  not  sufficiently  Instructed  as  to  the 
distinction  between  actual  and  apparent  dan- 
ger. It  is  well  settled  that,  to  warrant 
killing  another  in  self-defense,  the  dangei; 


and  necessity  must  have  been  real,  or  so 
manifestly  apparent  as  to  create  a  reason- 
able belief  of  present  impending  peril  to 
life  or  limb.  Wharton  on  Homicide  (3d  Ed.) 
{{  226  and  230. 

While  believing  that  other  errors  have  been 
pointed  out  in  the  brief  of  appellant,  we 
think  it  Is  so  improbable  that  the  questions 
will  be  presented  in  such  a  manner  on  tbe 
retrial  of  this  cause  as  to  again  raiise  tbe 
same  questions,  should  this  case  be  again 
brought  to  this  court,  that  we  do  not  feel 
disposed  to  pass  upon  tbe  alleged  errors  re- 
ferred to. 

Our  conclusion  upon  tbe  assignment  of 
error  herein  discussed  necessitates  tbe  re- 
versal of  the  judgment  of  tbe  district  court, 
and  to  award  him  a  new  trial;  and  It  Is  so 
ordered. 

ROBEBTS,  C.  J.,  and  PABKEB,  J.,  concur. 


(U  N.  H.  490) 

TEAUEB  ▼.  METERS.     (No.  1712.) 

(Supreme  Court  of  New  Mexico.     Dec.  1,  1914. 

Behearing  Denied  April  14,  1915.) 

(Syllaiut  ly  the  Court.) 

1.  PutADiNO    ®=»378  —  IsaxjES,    Proof,    and 
Vabiancb— Pendency  or  Otheb  Soit. 

Where  au  defendant  sets  up  in  his  answer 
the  fact  that  there  is  another  suit  pending  be- 
tween the  parties,  wherein  the  same  facts  alleg- 
ed in  the  complaint  may  be  litigated,  and  this 
allegation  is  denied  in  tbe  reply,  it  is  incum- 
bent upon  defendant  to  offer  proof  in  support 
of  such  allegations. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  H  1232-1236;    Dec.  Dig.  «=>37S.J 

2.  Appeal   and   Ebbob  ®=3l026  —  Review  — 
Harmless  Ebbor. 

An  appellate  court  will  hot  reverse  a  judg- 
ment for  error  which  resulted  in  no  prejudice 
to  the  party  seeking  to  take  advantage  of  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  CJent  Dig.  §g  4029,  4030 ;  Dec.  Dig.  «=> 
1026.] 

3.  Appeai.  and  Ebbob  4=91001, 1010— Rbtdcw 
— Vebdict   and    Findings— Evidence. 

Neither  the  verdict  of  the  jury  nor  the  find- 
ings of  a  trial  court  will  be  disturbed  in  the 
appellate  court,  when  they  are  supported  by  any 
substantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i§  3922,  3928-3934,  3979- 
3982,  4024 ;   Dec.  Dig.  «S=»1001,  1010.] 

Appeal  from  District  Court,  Bernalillo 
County ;  H.  W.  Raynolds,  Judge. 

Action  by  Louis  Trauer  against  Ernest 
Meyers.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Appellant,  Ernest  Meyers,  contracted  with 
the  New  Mexico  Fuel  &  Iron  Company,  a 
corporation,  for  the  purchase  of  certain  real 
estate  located  in  Estancia,  N.  M.  L'nder  the 
terms  of  the  agreement  Meyers  was  to,  and 
did,  pay  the  sum  of  ?200  in  cash,  and  a  dee<l 
was  executed  by  the  corporation  and  placed 
in  escrow  in  tbe  Bank  of  (Commerce  of 
Albuquerque,  tbe  same  to  be  delivered  to 
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Meyers  upon  his  payment  of  tbe  balance  of 
the  purchase  price,  viz.,  |2,000.  Some  time 
after  making  the  above  agreement,  Meyers 
agreed  with  the  appellee,  Trauer,  to  convey 
to  him  an  undivided  one-half  Interest  in  the 
property  for  one-half  of  the  original  purchase 
price.  Thereapon  Trauer  gave  Meyers  his 
check  for  |700,  which  was  Indorsed  by  Mey- 
ers, and,  at  the  request  of  Trauer,  applied 
on  tbe  $2,000  note  of  Meyers  which  the  bank 
held  under  tbe  escrow  agreement  Some 
time  thereafter  Meyers  agreed  to  convey  the 
remaining  one-half  interest  in  the  real  estate 
to  Trauer  for  the  sum  of  $1,100,  at  which 
time  he  gave  Meyers  his  check  for  $685, 
wtiicb  was  indorsed  by  Meyers,  and,  under 
the  direction  and  at  the  request  of  Trauer, 
appUed  on  tbe  note  held  by  the  bank.  There- 
after Trauer  tendered  Meyers  the  balance  of 
the  purchase  price  and  demanded  a  warranty 
deed.  At  this  time  the  parties  discovered 
that  this  real  estate  was  Included  in  a  trust 
deed,  theretofore  executed  by  the  corpora- 
tion, and  tliat  it  could  not  convey  tbe  same 
free  and  clear  from  the  same.  Meyers  re- 
fused to  execute  a  warranty  deed,  but  did 
offer  to  convey  such  title  as  he  bad.  There- 
upon Trauer  brought  suit  for  the  recovery 
of  the  money  theretofore  paid  by  him  to 
Meyers,  less  certain  amounts  which  he  had 
collected  as  rentals  on  said  property. 

Appellant  answered  the  complaint,  denying 
that  he  had  agreed  to  convey  to  appellee  by 
warranty  deed  the  property  in  question.  He 
also  set  up  in  bis  answer  the  fact  that  be 
had  Instituted  a  suit  in  equity  against 
Trauer,  the  Bank  of  Commerce,  the  New 
Mexico  Fuel  &  Iron  Company,  and  W.  S. 
Hopewell,  praying  for  an  accounting  as  to 
tbe  transaction  and  a  settlement  of  the  re- 
spective rights  and  Interests  of  the  parties, 
and  asked  that  this  cause  be  held  to  await 
the  trial  and  determination  of  said  cause. 
To  the  answer  a  reply  was  filed  by  appellee, 
denying  certain  allegations  of  new  matter 
contained  therein,  and  also  denjrlng  that  the 
rights  of  the  parties  could  be  litigated  in  the 
equity  suit.  The  issue  was  tried  to  the  court, 
which  made  special  findings  of  fact  in  favor 
of  the  appellee,  upon  which  conclusions  of 
law  were  stated.  Judgment  was  entered  for 
appellee  for  $1349.75,  from  which  this  ap- 
peal is  prosecuted. 

H.  0.  Miller,  of  Albuquerque,  for  appellant. 
Isaac  Berth  and  A.  B.  McMlUen,  both  of 
Albuquerque,  for  appellee. 

ROBERTS,  C.  J.  (after  stating  the  facts 
as  above).  [1]  The  first  alleged  error  dis- 
cussed is  the  refusal  of  the  court  to  hold  in 
abeyance  the  present  action  until  the  termi- 
nation of  the  equity  suit.  As  to  this  it  is 
sufficient  to  say  that  the  allegations  of  de- 
fendant's answer  in  this  regard  were  de- 
nied in  the  reply,  and  no  evidence  was  offered 
by  defendant  to  support  his  contention. 

(2]  On  the  trial  appellee  testified  as  a  wit- 
ness, and  on  direct  examination  went  fully 


into  the  transactions  between  himself  and 
appellant  relative  to  the  real  estate  In  ques- 
tion. On  cross-examination,  appellant's  coun- 
sel, after  asking  certain  questions  relative  to 
what  was  said  between  the  parties  at  the 
time  the  original  agreement  was  entered  into, 
propounded  tlie  following  question:  "And 
you  entered  Into  a  partnership  agreement 
with  him,  did  you  not?"  Appellee's  counsel 
objected  to  this  question  on  the  following 
ground:  "I  object  to  that  as  not  proper  cross- 
examination.  They  set  that  up  as  a  defense, 
and  we  did  not  ask  anything  about  a  part- 
nership." This  objection  was  sustained  by 
the  court.    This  ruling  is  assigned  as  error. 

While  tbe  objection,  on  the  ground  stated, 
was  not  tenable,  because  appellee  had  gone 
fully  into  the  whole  transaction  leading  up 
to  the  acquirement  by  liim  x>f  an  interest  in 
the  real  estate,  and  the  relation  of  the  par- 
ties, in  tils  direct  examination,  still  we  think 
the  error  was  harmless.    The  rule  is  that: 

"Wlien  a  court  is  called  upon  to  determine 
whether  a  particular  contract  constitutes  a  part- 
nership between  tbe  parties  thereto,  its  control- 
ling purpose  is  to  ascertain  their  intention,  aa 
that  is  disclosed  by  the  entire  transaction.  But 
the  intention  which  controls  in  determining  the 
existence  of  a  partnership  is  tbe  legal  intention 
deducible  from  the  acta  of  the  parties,  and,  if 
they  intend  to  do  a  thing  which  in  law  con- 
stitutes a  partnership,  they  are  partners,  al- 
though their  purpose  was  to  avoid  the  creation 
of  such  relation.  Particular  clauses  in  the  coo- 
tract,  or  even  express  statements  that  it  does 
or  does  not  constitute  a  partnership,  are  not 
conclusive  on  the  subject"    30  Cyc  300. 

The  court  permitted  appellant  to  fully 
cross-examine  appellee  as  to  all  that  was 
said  and  done  at  the  time  the  contract  for 
the  acquisition  of  an  interest  in  the  real  es- 
tate by  appellee  was  entered  Into,  and  their 
subsequent  conversations  and  acts  likewise, 
and  we  cannot  well  see  how  appellant  was 
injured  by  the  erroneous  ruling  in  excluding 
this  particular  Question.  When  all  that  was 
said  and  done  by  the  parties  was  brought 
out.  It  was  for  the  court  to  determine  wheth- 
er such  acts  and  agreements  created  a  part- 
nership relation.  It  is  a  familiar  and  well- 
established  rule  that  an  appellate  court  will 
not  reverse  a  Judgment  for  error  which  re- 
sulted in  no  prejudice  to  the  party  seeking 
to  take  advantage  of  it    3  Cya  383. 

[3]  The  remaining  assignments  of  error  all 
question  the  sufllclency  of  the  evidence  to 
sustain  the  findings  of  tbe  trial  court  We 
have  examined  the  record,  and  find  that 
there  is  evidence  to  sustain  the  findings  of 
the  trial  court  Appellee  testified  that  ap- 
pellant agreed  to  give  him  a  warranty  deed 
for  tbe  real  estate.  This  appellant  denied; 
but  tbe  trial  court  had  the  parties  before 
it,  and  was  better  able  to  determine  the  truth 
than  is  this  court.  In  the  case  of  James  v. 
Hood,  142  Pac.  162,  we  said: 

"However,  under  the  well-established  rule, 
neither  the  verdict  of  the  jury  nor  the  findings 
of  a  trial  court  will  be  disturbed  in  the  appel- 
late court,  when  they  are  supported  by  any  sub- 
stantial evidence.  (loldcnberg  v.  Law,  17  N. 
M.  540.  131  rac  ^^'\,^,,,,,,^(^OOg[e 
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Tbla  case  comes  within  the  nia. 

Finding  no  available  error  In  the  record, 
the  Judgment  ot  the  trial  court  will  be  af- 
firmed, and  it  l8  80  ordered. 

HANNA  and  PARKEOt,  JX,  concur. 


(»  N.  H.  US) 

CLAYTON  TOWN-SITB  CO.  t.  CLAYTON 
DHUO  CO.  «t  aL    (No.  ITia) 

(Sopreme  Coort  of  New  Mexico.     Ifarch  22, 
WIS.) 

(ByOabui  fty  the  Court.) 

1.  Bills  akd  Notes  «=»4  —  "Bill  of  Ex- 
change." 

A  bill  of  exchange  Li  an  unconditional  or- 
der in  writinr  addressed  by  one  penon  to  an- 
other, signed  by  the  person  giving  it,  requiring 
the  person  to  whom  it  is  addressed  to  pay  on  de- 
mand or  a  fixed  or  determinable  future  time  a 
sum  certain  in  money  to  order  or  to  bearer. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig-  li  22-25;    Dec.  Dig.  «=s>4. 

VoT  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bill  of  Exchange.] 

2.  Bills  and  Notss  9=968  —  Bill  or  Bx- 
OHANOB— Oral  Acoeftanck— SuiricnNcr. 

Where  a  statute  requires  the  acceptance  of 
a  bill  of  exchange  to  be  in  ^ting  and  signed 
by  the  drawee,  an  oral  acceptance  is  not  binding 
upon  tbe  drawee. 

VEA.  Note.— For  other  casM,  see  Bills  and 
Notes,  Cent.  Dig.  §f  116-119;  Dec.  Dig.  «=>69.] 

8.  Bills  and  Notxs  <3=s>74  —  Bill  ot  Ez- 
ohanqb—"Acokptamck"— Effect. 

Tbe  effect  of  the  acceptance  of  the  order  is 
to  constitute  the  acceptor  the  principal  debtor. 
By  the  act  of  acceptance  be  assumes  to  pay  tbe 
order  or  bill,  and  oecomes  the  principal  debtor 
for  the  amount  specified;  the  acceptance  being 
an  admission  of  everythinc  essential  to  the  ex- 
istence of  such  liability. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  g{  125, 126, 128, 130-135,  187- 
141 ;  Dec.  Dig.  «=»74. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Acceptance.] 

Appeal  from  District  Court,  Union  County; 
T.  D.  Leib,  Judge. 

Action  by  the  Clayton  Town-Site  Company 
against  the  Clayton  Drug  Company  and  an- 
other. From  Judgment  for  plaintiff,  defend- 
ants appeal.    Reversed. 

This  was  a  suit  instituted  In  the  district 
court  of  Union  county,  N.  M.,  by  tbe  Clayton 
Town-Site  Company,  a  corporation,  against 
the  Clayton  Drug  Company  and  Rose  M. 
Busbnell,  based  upon  a  certain  bill  of  ex- 
change set  out  In  this  opinion. 

By  tbe  complaint,  which  is  supported  by 
the  evidence  as  the  same  appears  in  the  rec- 
ord, it  was  alleged  that  on  or  about  October, 
1911,  oAe  J.  C.  Slack,  sold  to  the  defendant, 
the  Clayton  Drug  Company,  a  stock  of  drugs 
and  one  cash  register  for  the  sum  of  $300, 
and  received  therefor  in  cash  $150,  and  a 
credit  of  the  same  amount;  that  thereafter, 
on  the  17th  day  of  March,  1912,  the  said  J.  C. 
Slack  gave  an  order  to  the  plaintiff,  appellee 
here,  the  Clayton  Town-Site  Company,  for 
the  balance  of  the  amount  due  him,  but  which 


order  was  addressed  to  Bushnell  Bros.  &  Co., 
at  that  time  the  managers  of  tbe  Clayton 
Drug  Comiiany;  that  thereafter  tbe  sum  of 
$50  was  paid  upon  said  order,  leaving  a  bal- 
ance due  thereupon  in  the  sum  of  $100;  that 
at  the  time  of  the  order  given  by  Slack,  as 
aforesaid,  the  Clayton  Drug  Company  was 
owned  by  Minnie  B.  Burch,  who  subsequently, 
and  on  the  17th  day  of  August,  1912,  sold  the 
business  of  the  Clayton  Drug  Company  to  one 
Rose  M.  Bushnell,  a  codefendant  In  this  cause, 
and  one  of  the  appellants  here.  The  bill  of 
sale  transferring  tbe  sto(^  of  merchandise  of 
the  Clayton  Drug  Company  provided  that 
the  said  Rose  If.  Busbnell  should  pay  all 
outstanding  obligations  of  tbe  Clayton  Drug 
Company.  The  order  given  by  Slack  on 
Bushnell  &  Co.  was  presented  to  Bushnell 
Bros.,  who,  as  testified  by  the  president  of 
the  Clayton  Town-Site  Company,  accepted 
the  order.  Bushnell  Bros,  were  subsequently 
succeeded  by  one  Hayden  in  the  management 
of  the  affairs  of  the  Clayton  Drug  Company, 
and,  as  testified  by  the  same  witness,  the  or- 
der was  then  presented  by  him,  and  the  $50 
payment  referred  to  was  then  made  by  Bay- 
den,  to  tha  drawee  named  in  the  bill  of  ex- 
change. In  response  to  the  question  address- 
ed to  this  witness  as  to  whether  Hayden  ac- 
cepted the  order,  the  witness  replied  that  he 
did.  Whereupon  objection  was  interposed  on 
the  ground  that  an  acceptance  in  law  contem- 
plated something  in  writing;  tbe  Objection 
being  overruled,  and  the  exception  saved. 
While  numerous  assignments  of  error  are  pre- 
sented, the  case  turns  upon  the  sufficiency  of 
this  acceptance.  A  Judgment  having  been  en- 
tered for  the  plaintiff  for  tbe  balance  of  tbe 
amount  due  under  tbe  order,  an  appeal  was 
prayed  for  and  allowed  to  this  court 

O.  T.  Toombs,  of  Clayton,  for  appellants.       ' 
JoseiAi  GUI,  of  Clayton,  for  appellee. 


HANNA,  J.  (after  stating  the  tacts  as 
above).  Tbe  only  assignment  of  error  nec- 
essary for  the  cMislderation  of  this  court  is 
as  to  the  suffiidency  of  the  acceptance  <A  the 
order  on  Bushnell  Bros.  &  Co.  given  by  J.  C 
Slack,  which  question  was  raised  by  several 
assignments  of  error  going  to  tbe  admission 
of  the  order  as  evidence,  and  to  the  admis- 
sion of  evidence  to  show  that  Bushnell  Bros, 
accepted  the  bill  of  exchange,  and  going  to 
the  evidence  that  Hayden  accepted  the  order  . 
or  bill  of  exchange,  and  in  other  respects  not 
necessary  to  jraint  out  for  tbe  purpose  of  this 
opinion. 

[1]  It  was  seriously  contended  by  appel- 
lants that  there  was  no  evidence  whatever 
to  show  that  Bushnell  Bros,  had  any  connec- 
tion whatever  with  the  Clayton  Drug  Com- 
pany, or  with  Rose  M.  Bushnell,  but  we  do 
not  attach  any  importance  to  this  contention 
in  view  of  tbe  record.  The  entire  case  seems 
to  turn  upon  and  be  disposed  of  by  a  consid- 
eration of  the  question  of  the  sufficiency  ot 
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tbe  acceptance  of  the  bill  of  exchange  or  or- 
der given  by  J.  C.  Slack  In  favor  of  the  Clay- 
ton Town-Site  Company.  This  order  ia  in  the 
following  words  and  figures,  to  wit: 

"Clayton,  New  Mexico,  March  18th.  1912. 

"Buahnell  Brothers  &  Company:  Please  pay 
to  the  Clayton  Town-Site  Company  one  hOndred 
and  fifty  dollars  ($150.00),  and  charge  game  to 
me.     Balance  on  stock  purchased  from  me. 

"Dr.  J,  a  Slack." 

As  defined  by  section  126,  &  83,  Laws  1907, 
a  bill  of  exchange  Is  an  unconditional  order 
In  writing  addressed  by  one  person  to  anoth- 
er, signed  by  the  person  giving  it,  requiring 
the  person  to  whom  it  is  addressed  to  pay 
on  demand  or  a  fixed  or  determinable  future 
time  a  sum  certain  in  money  to  order  or  to 
tearer. 

There  can  be  no  question,  therefore,  that 
the  order  given  by  Dr.  Slack,  was  in  all  sens- 
es a  bill  of  exchange,  and,  under  section  127 
«t  the  Negotiable  Instruments  Act,  did  not 
operate  as  an  assignment  of  the  funds  in 
the  hands  of  the  drawee  available  for  the 
payment  thereof;  the  drawee  not  being  lia- 
ble on  the  payment  of  the  bill  unless  he  ac- 
cepts tbe  same,  which  acceptance  is,  by  the 
provisions  of  section  182  of  the  same  act,  re- 
quired to  be  in  writing  and  signed  by  the 
-drawee. 

[2]  The  acceptance,  so  far  as  is  shown  by 
the  facts  in  tbe  present  case  by  either  Bush- 
aell  Bros,  or  Mr.  Hayden,  their  successor  as 
manager  of  the  Clayton  Drug  Company  was 
oral,  which  would  hare  been  sufficient  at 
oommon  law,  but  Is  not  sufficient  under  the 
Negotiable  Instruments  Act,  which  appears 
4U  chapter  83  of  the  Laws  of  1907. 

This  court,  in  an  opinion  by  Chief  Justice 
Roberts,  in  the  recent  case  of  Hanna  v.  Mc- 

Crory,  141  Pat  996,  19  N.  M. ,  held  that, 

where  a  statute  requires  the  acceptance  of 
a  blU  of  exdiange  to  be  in  writing  and  slgn- 
•ed  by  the  drawee  an  oral  acceptance  is  not 
Unding  upon  the  drawee. 

W  Our  conclusion  in  the  case  referred  to 
-disposes  of  the  question  in  the  present  case. 
Tbe  drawee,  in  this  case  Bushnell  Bros.  & 
-Co.,  so  called,  even  though  identical  in  in- 
terest with  the  Clayton  Drug  Company,  were 
-not  primarily  liable  upon  this  bUl  of  ex- 
-change  antU  an  acceptance  had  been  made 
by  them  or  it.  The  law  of  the  subject  is  as 
stated  in  Ogden  on  Negotiable  Instruments, 
i  74: 

"Until  the  bill  has  been  accepted,  tbe  drawer 
is  tbe  primary  debtor.  After  acceptance  the 
-drawer  becomes  secondarily  liable,  and  his  lia- 
bility is  the  same  as  that  of  a  first  indorser  upon 
a  promissory  note.  The  effect  of  the  acceptance 
of  a.  bill  ia  to  constitute  the  acceptor  tbe  princi- 
pal debtor." 

Or,  as  stated  in  the  opinion  of  the  Su- 
preme Court  of  Alabama,  in  the  case  of 
Ragsdale  v.  Oresham,  141  Ala.  308,  37  South. 
367,  the  effect  of  the  acceptance  of  tbe  order 
was  to  constitute  the  acceptor  the  principal 
debtor.  By  the  act  of  acceptance  he  assum- 
ed to  pay  the  order  or  bill,  and  became  tbe 


principal  debtor  for  the  amount  specified; 
the  acceptance  being  an  admission  of  every- 
thing essential  to  the  existence  of  such  lia- 
bility. See,  also,  Daniel  on  Negotiable  In- 
struments (6th  Ed.)  479,  480. 

Applying  the  principles  of  law  to  the  facts 
of  this  case,  it  is  clearly  to  be  seen  that 
the  defendant  Bose  M.  Bushnell  cannot  be 
said  to  have  assumed  the  obligation  of  the 
owner  of  the  Clayton  Drug  Company,  who, 
at  the  time  the  order  was  given,  was  Minnie 
B.  .Burch,  by  reason  of  the  fact  that  the 
liability  of  the  latter  was  never  fixed  by  an 
acceptance  of  the  order  such  as  is  contem- 
plated by  the  Negotiable  Instruments  Act 

This  being  true,  we  find  it  necessary  to 
reverse  the  Judgment  of  the  district  court; 
and  it  is  so  ordered. 

ROBERTS,  a  3.,  and  PARKEB,  J.,  con- 
cur. 


(1(B  Cal.  OS) 
In  re  CHASE'S  ESTATE. 
STEWART  V.  CHASE  et  aL    (L.  A.  8249.) 

(Supreme  Court  of  California.    March  16i,  191S. 
Rehearing  Denied  April  16,  1916.) 

1.  Pleadiro  «s»214  —  DnrosBBB  —  Aoias- 

SIOKS. 

Petitioner  for  the  probate  of  a  will  by 
standing  upon  his  demurrer  without  answer  to 
the  pleadings  of  eonteatanta,  in  lexal  effect  ad- 
mitted the  truth  of  all  the  allegations  well  plead- 
ed in  the  contest. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  H  626-634;  Dec.  Dig.  <e=»2l4.] 

2.  JTuDOMENT  9=s>713— Res  Judicata  —  Will 
Contest. 

Where  petitioner  contested  the  will  of  de- 
ceased, admitted  to  probate  in  the  state,  and 
unsuccessfully  sought  a  revocation  of  its  pro- 
bate, and  offered  therein  for  probate  a  foreign 
will  of  the  deceased,  an  injunction  restraining 
him  from  presenting  the' alleged  foreign  will  for 
probate  and  from  any  contest  of  the  will  pre- 
viously admitted  to  probate,  which,  after  de- 
nial of  a  motion  to  vacate,  became  final  and 
was  not  appealed  from,  was  res  judicata  and 
estopped  petitioner,  claiming  a  subsequently  ac- 

?iuired  interest  under  the  foreign  will,  from  of- 
ering  such  will  for  probate. 
[Ed.   Note.— For  other   cases,   see  Judgment. 
Cent.  Dig.  S!  1063,  1066, 1099,  1234-1237,  1239. 
1241,  1247;   Dec.  Dig.  «=>713.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  James  O.  Rives, 
Judge. 

Petition  by  Paul  Stewart  for  probate  of  a 
foreign  will  of  Florence  E.  Chase,  deceased, 
contested  by  Ernest  W.  Chase  and  others. 
Petition  denied,  and  petitioner  appeals.  Af- 
firmed. 

T.  M.  Stewart,  of  Los  Angeles,  for  appei- 
lant  Waldo  M.  York  and  Enyeart  ft  Hel- 
ton, all  of  Los  Angeles,  for  respondents. 

HENSHAW,  J.  There  was  offered  for 
probate  in  tbe  superior  court  of  tbe  county 
of  Los  Angeles  a  foreign  will  of  Florence  E. 
Chase,  deceased,  which  will,  it  was  averred, 
had  been  duly  admitted  to  probate  in  the 
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probate  court  of  the  county  of  Penobscot, 
state  of  Maine,  of  which  state  It  was  also 
alleged  Florence  E.  Chase  was  a  resident  at 
the  time  of  her  death  Elinor  A.  Chase 
Stevens  was  the  sole  devisee  and  beneficiary 
under  this  will.  The  petitioner  for  the  pro- 
hate  thereof,  Paul  Stewart,  asserts  an  Inter- 
est in  the  will  through  assignment  from  Eli- 
nor A.  Chase  Stevens.  This  offer  was  met 
by  a  contest  instituted  by  the  beneficiaries 
under  the  wlU  of  Horace  W.  Chase,  deceased, 
who  in  his  lifetime  had  been  a  brother  of 
Florence  E.  Chase,  deceased.  In  their  con- 
test they  alleged  that  another  will  of  Flor- 
ence E.  Chase,  deceased,  had  been  duly  ad- 
mitted to  probate  in  the  superior  court  of 
Los  Angeles  county;  that  by  this  will  the 
property  left  by  Florence  E.  Chase  was  to  be 
disposed  of  precisely  as  was  the  property  of 
her  brother  Horace  W.  Chase;  that  they 
were  beneflcaries  under  the  will  of  Horace 
W.  Chase,  deceased,  and  thus  interested  in 
the  will  of  Florence  E.  Chase;  that  to  this 
will  a  contest  had  been  instituted  by  Elinor 
A.  Chase  Stevens  and  Paul  Stewart,  and 
that  their  contest  had  been  dismissed.  In 
this  contest  Elinor  A.  Chase  Stevens  and 
Paul  Stewart  offered  for  probate  this  foreign 
will  of  Florence  B.  Chase.  Further,  the 
contestants  pleaded  an  injunctive  Judgment 
obtained  by  them  in  an  action  prosecuted 
against  Elinor  A.  Chase  Stevens  and  Paul 
Stewart  by  which  Judgment  Elinor  A.  Chase 
Stevens— 

"and  all  her  counselors,  attorneys,  solicitors, 
and  agents  and  all  others  acting  in  aid  or  as- 
sistance of  her,  were  required  to  absolutely  de- 
sist and  refrain  from  presenting  for  probate  in 
this  superior  court  the  said  alleged  will  of  Flor- 
ence E.  Chaiie,  deceased,  purporting  to  be  dated 
February  17,  1912,  and  alleged  to  have  been  ad- 
mitted to  probate  in  the  probate  court  of  the 
county  of  Penobscot,  state  of  Maine,  on  the  20tb 
day  of  May,  1912,  and  also  were  required  to 
absolutely  desist  and  refrain  from  In  any  way 
contestinfr  the  will  of  said  Florence  E.  Chase, 
deceased,  heretofore  admitted  to  probate  in  this 
superior  court  on  the  24th  day  of  May,  1912; 
that  the  said  judgment  of  said  court  was  duly 
entered  in  said  court  in  March,  1913;  that 
thereafter,  after  the  entry  of  said  judmnent 
against  said  Elinor  A.  Chase  Stevens,  she  mored 
said  court  to  vacate  and  set  aside  the  said  judg- 
ment, which  said  motion  was  denied  by  said 
court,  and  the  said  judgment  against  the  said 
Elinor  A.  Chase  Stevens,  and  the  said  order  de- 
nying the  same  have  become  final,  and  no  app.eal 
has  been  taken  therefrom." 

The  order  of  the  court  in  probate  dismls- 
Bing  the  contest  of  Elinor  A.  Chase  Stevens 
and  Paul  Stewart,  seeking  a  revocation  of 
the  probate  of  the  will  of  Florence  E.  Chase, 
was  made  after  and  in  pursuance  of  this 
Judgment.  To  all  of  these  matters  so  plead- 
ed as  grounds  of  contest  to  the  probate  of 
the  foreign  will  of  Florence  E.  Chase,  so 
proffered  for  probate  in  California  by  Paul 
Stewart,  Paul  Stewart  demurred,  and,  his 
demurrer  having  been  overruled,  he  declined 
to  answer.  Upon  this  state  of  the  record, 
after  the  making  of  voluminous  findings  in 
accordanca  with   the  allegations  above  set 


forth,  the  trial  court  decreed  tlie  probate  of 
the  will  of  Florence  E.  Chase,  deceased,  to 
be  Irrevopable  and  conclusive,  and  denied  the 
application  of  Paul  Stewart  for  the  probate 
of  the  foreign  will. 

[1]  The  attitude  of  appellant  in  standing 
upon  his  demurrer  without  answer  is,  of 
courses  In  legal  effect,  an  'admission  of  the 
truth  of  all  the  allegations  well  pleaded  in 
ttie  contest.  Thus,  it  stands  admitted  that 
he  has  acquired  Ills  interest  in  the  estate  <^ 
Florence  E.  Chase,  deceased,  through  assign- 
ment from  Elinor  A.  Chase  Stevens,  sole 
beneficiary  under  the  foreign  will,  and  that 
he  took  this  assignment  subject  to  the  injunc- 
tion above  set  forth.  Indeed,  appellant  does 
not  question  this,  but  founds  his  right  to 
a  probate  of  the  will  upon  the  proposition 
that  the  so-called  contest  is  not  a  contest  at 
all;  that  the  injunctive  Judgment  does  not 
raise  an  estoppel  against  blip,  and  that  the 
sole  question  with  which  the  court  will  deal 
under  his  offer  of  probate  is  whether  the 
Instrument  under  investigation  is  the  legally 
valid,  free  act  of  a  competent  testatrix,  and 
upon  this  he  argues,  that,  as  it  has  been  so 
decreed  by  virtue  of  its  admission  to  probate 
in  the  courts  of  Maine,  it  must  be  so  held 
here,  under  the  provisions  of  article  4,  sec- 
tion 1,  Constitution  of  the  United  States,  re- 
quiring that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  Judicial  proceed- 
ings of  every  other  state. 

[2]  Appellant's  position,  however,  is  a  mla- 
taken  one.  True  it  is  that  in  terms  our 
Code  does  not  say  that  an  estoppel  by  judg- 
ment may  be  pleaded  as  a  ground  of  contest 
against  the  offer  of  probate  of  a  foreign  will, 
and  true  it  is,  also,  that  it  specifies  the  gen- 
eral grounds  of  contest.  But  it  would  be  be- 
yond reason  to  hold  that  in  the  enumeration 
of  these  specific  grounds  of  contest  the  la'^ 
meant  to  declare  that  the  principles  of  res 
judicata  and  estoppel  by  Judgment  were  In- 
applicable in  such  a  contest.  By  solemn  and 
final  decree  equity  has  forbidden  this  appel- 
lant from  doing  the  precise  thing  which  he 
undertakes  to  do.  It  would  verge  upon  the 
absurd  to  hold  that  the  court,  before  wliich 
he  seeks  to  do  this  thing,  must  disregard 
that  decree  when  formally  presented  for  its 
consideration.  Marco  v.  Low,  55  Me.  553; 
Moors  V.  Ladenburg,  178  Mass.  272,  59  N.  K. 
07B.  Whatever  informalities  or  irregularities 
may  have  attached  to  the  original  Judgment 
for  lack  of  due  service  upon  Elinor  A.  Chase 
Stevens,  it  appears  and  is  found  tliat  she 
subsequently  came  into  the  courts  of  Califor- 
nia to  cause  that  Judgment  to  be  reviewed 
and  set  aside.  Her  application  was  denied, 
her  right  to  appeal  is  gone,  and  unquestion- 
ably that  Judgment  is  now  final  and  binding. 
Lake  v.  Bonyiige,  161  Cal.  12<l,  118  Pac.  535. 

The  Judgment  appealed  from  is  therefore 
affirmed. 

We  concur:    LOltlGAN,  J.;    MELVIN,  J. 
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BLACK  et  aL  v.  HDNTEK  et  al.    (L.  A.  3457.) 

(Snpreme  Court  of  California.    March  19.  1916. 
Rebearing  Denied  AprU  17.  1915.) 

L  Bbokkbs  ^s>66— Division  of  CoMinssions 

—CoNTKAcr— Substitution. 

Plaintiffs  and  another  real  estate  broker 
entered  into  a  contract  to  divide  any  commis- 
sions obtained  from  the  sale  of  specified  realty. 
The  property  was  intended  to  be  sold  to  the 
county,  and,  as  another  broker  was  ursinic  tiie 
county  to  purchase  a  different  parcel,  the  three 
entered  into  a  second  contract  recitine  that, 
plaintiffs  having  obtained  from  their  associate 
thtMsole  agency  for  the  property,  and  the  two 
having  agreed  to  divide  tlie  net  commisuona. 
all  agreed  that,  in  consideration  of  the  third 
broker  abandoning  his  project  to  sell  the  county 
a  different  parcel,  the  commissions  should  be  di- 
vided equally  among  the  three.  Beld,  that  the 
second  contract  superseded  the  original  agree- 
ment. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  f  51;   Dec.  Dig.  <e=3i66.] 

2.  Brokebs  «=»66— DiviDiwo  CoMMissrowB— 
Contracts— Abbooation. 

A  partnership  or  combination  agreement 
between  brokers  to  assist  in  selling  land  and 
divide  the  commissions  held  abandoned. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  |  51;    Dec.  Dig.  <r»66.] 

3.  Pabtnebbrip    €=3262   —   Aoreemknts   — 
Abakdorment. 

Under  Civ.  Code,  {  2450.  aubd.  2,  a  part- 
nership may  be  dissolved  by  the  express  will  of 
the  partners. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {f  602.  605.  606;  Dec.  Dig.  «=>262.] 

4.  Bbokebs  ^=>6&— Dividino  Comiussiohs— 
Abahdonubnt  of  Agbeement. 

Where  brokers  who  had  agreed  to  combine 
in  an  attempt  to  sell  land  and  to  divide  the 
commissions  abandoned  their  agreement,  it  was 
not  a  breach  of  faith  for  defendants,  who  were 
parties  to  the  contract,  to  effect  a  sale  without 
informing  one  of  their  associates,  where  the 
abandonment  was  made  in  good  faith,  and  noth- 
ing was  concealed  from  any  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dk  J  51;   Dec.  Dig.  «=>66.] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  J.  P.  Wood,  Judge. 

Action  by  George  N.  Black  and  Julius  R. 
Black,  copartners  doing  business  as  Black 
Bros.,  against  Cal  F.  Hunter  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

Denis  &  i:x)ewentbal  and  E.  E.  Mellette,  all 
of  Los  Angeles,  for  appellants.  O'Melveny, 
Stevens  &  MUllken  and  Haas  &  Dunnigan,  all 
of  Los  Angeles,  for  respondents. 

MELVIN,  J.  Plaintiffs  sued  to  recover  a 
portion  of  a  fee  received  by  the  defendants 
for  negotiating  the  sale  of  certain  real  estate 
situated  In  the  city  of  Los  Angeles.  Defend- 
ants answered,  denying  liability.  A  trial  was 
had  upon  the  issues  Joined,  and  Judgment 
was  given  in  favor  of  defendants.  From 
this  Judgment,  pluintiffs  appeal. 

The  court  found  that  on  the  26th  day  of 
January,  1909,  the  plaintiff  copartnership 
and  the  defendant  Cal  F.  Hunter  entered  in- 


to a  contract  which  was  In  the  following 
words  and  figures: 

"This  agreement  by  and  between  Cal  F.  Hun- 
ter and  Black  Bros.,  both  of  the  city  of  Los 
Angeles,  recites  that,  whereas  said  parties 
have  combined  to  effect  the  sale  for  Frank  P. 
Flint,  G.  Rupert  Johnson,  and  Adloff  &  Hauer- 
wass,  respectively,  of  the  properties  in  said  city 
known  as  lots  Nos.  1.  2,  3,  4.  8,  and  9.  respec- 
tively of  the  D.  G.  Stephens  tract,  and  have  se- 
cured or  are  securing  for  that  purpose  from  the 
said  owners  of  said  properties  certain  contracts 
appointing  said  Cal  F.  Hunter  as  sole  and  ex- 
clusive agent  for  the  sale  of  said  properties,  it 
is  hereby  agreed  by  and  between  said  parties 
that  whatever  commission  shall  be  received  by 
said  Hunter  for  effecting  the  sale  of  any  or  all 
of  said  lots  shall  be  divided  by  said  Hunter  and 
said  Black  Bros,  share  and  share  alike,  after 
deducting  any  necessary  expenses  accrued  in 
effecting  said  sale. 

"Dated  at  Ims  Angeles.  California,  this  26th 
day  of  January,  1009. 

"Cal    F.  Hunter. 
"Black  Bros." 

It  was  further  found  that  at  the  time  of 
the  execution  of  this  contract  Hunter  and 
Black  Bros,  were  engaged  In  securing  cer- 
tain exclusive  options  or  agencies  for  the 
property  described  in  the  agreement  from  the 
owners  of  said  land,  and  that  none  of  said 
owners  contemplated  a  sale  to  any  other 
than  the  county  of  Los  Angeles;  that  prior 
to  May  12,  1909,  Hunter  and  Black  Bros,  ob- 
tained from  the  owners  of  the  said  property 
certain  agencies  and  authorities  empowering 
the  said  Cal  F.  Hunter  to  offer  the  entire 
tract,  which  was  made  up  of  the  holdings  of 
several  different  owners,  to  the  county  of  Los 
Angeles;  and  that  Hunter  did  make  such 
offer  to  the  county,  but  tliat  the  said  county 
of  Los  Angeles  did  not  accept  It  The  court 
further  found  that  all  of  the  written  author- 
izations empowering  Hunter  or  Black  Bros, 
to  sell  the  properties  to  the  county  contained 
conditions  limiting  the  agencies  to  definite 
periods  of  time,  in  no  case  extending  beyond 
the  10th  day  of  June,  1909.  There  was  a 
further  finding  that  on  May  12,  1909,  Black 
Bros.,  Cal  F.  Hunter,  and  R.  A.  Rowan  & 
Co.  entered  into  the  following  agreement: 

•May  12.  1909. 

"This  memorandum  is  to  witness: 

"That  whereas  Cal  F.  Hunter  holds  certain 
sole  agencies  for  the  sale  of  the  following  real 
property,  situate  in  the  city  of  and  county  of 
Los  Angeles,  state  of  California,  described  as 
follows :  Lots  1,  2,  3,  4,  8,  and  9,  D.  O.  Stevens 
tract:  and 

"Whereas,  Geo.  N.  Black  obtained*  for  said 
Hunter  the  sole  agency  for  a  part  of  the  al>ove- 
described  property:   and 

"Whereas,  said  Cal  F.  Hunter  and  Geo.  N. 
Black  have  entered  into  an  agreement  to  divide 
the  net  eommissiuns  received  after  deducting 
all  expenses  from  the  sale  of  the  al)ove  described 
property;   and        • 

"Whereas.  Cal  F.  Hunter  has  offered  to  sell 
to  the  county  of  Los  Angeles  the  property  here- 
inabove described,  for  the  sum  of  $220,000;  and 

"Whereas,  R.  A.  Rowan  &  Co.  have  submitted 
and  offered  to  the  county  of  Los  Angeles  the  fol- 
lowing described  property :  Lots  1,  2,  3.  4.  and 
5  in  block. A  of  the  ft.  Hill  tract,  in  the  city 
and  county  of  Los  Anijeles.  state  of  California, 
for  the  sum  of  $341,500 : 


9=>For  other  cases  see  same  topic  and  KBY-NTJMBER  in  all  Ksjr-Numbered  Oigaau  and  IndeXH 
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"Now,  tIier«for«,  In  consMeratlon  of  tbe  said 
R.  A.  Rowan  &  Co.  dropping  their  proposition 
above  mentioned,  and  getting  back  of  and  as- 
Bisting  the  said  Hunter  and  Blacic  to  sell  tbe 
property  first  above  mentioned,  to  tbe  county 
of  Los  Angeles,  as  submitted  by  said  Hunter,  it 
is  mutually  agreed  between  the  said  Hunter, 
Black,  and  Rowan  that  the  net  commissinns  so 
received  from  the  sale  of  the  property  offered  by 
said  Hunter,  shall  be  divided  as  follows:  To 
the  said  Rowan,  one-third  of  the  net  commis- 
sion: to  the  said  Black,  one-third  of  tbe  net 
commission;  and  to  the  said  Hunter,  one-third 
of  the  net  commission. 

"The  said  Hunter,  holding  said  agencies  for 
the  sale  of  the  property  first  above  described,  is 
hereby  authorized  to  collect  all  of  tlie  said  com- 
missions, when  said  sale  has  been  completed, 
and  shall  divide  the  same  immediately  upon  the 
receipt  of  the  same,  after  deducting  such  ex- 
penses as  are  incurred  in  making  said  sale. 

"Gal    F.  Hunter. 

"Geo.  N.  Black. 

"R.  A.  Rowan  &  Co. 
"By  J.  Hellonbar." 

Hie  consideration  for  fbls  contract  was 
found  by  tbe  conrt  to  be  tbe  secnrlng  of  the 
services  of  R.  A.  Rowan  &  Co.  In  carrying 
out  the  sale,  tbe  revocation  of  the  contract 
theretofore  made  by  Black  Bros,  and  Hunter, 
and  that  the  second  contract  was  entered  In- 
to as  a  substltate  for  tbe  one  between  plain- 
tiffs and  Hunter.  It  was  further  found  that, 
in  spite  of  the  efforts  of  tbe  contracting  par- 
ties, tbe  sale  to  tbe  county  was  not  made 
under  their  agreement;  that  tbe  county  re- 
fused to  purchase  tbe  land;  that  tbe  agen- 
cies from  tbe  owners  expired,  ana  that  they 
refused  to  renew  said  authorizations;  that 
on  or  about  September  28,  1909,  tbe  parties 
to  tbe  contract  of  May  12,  1909,  with  full 
knowledge  of  all  of  the  facts  and  circumstanc- 
es, agreed  to  abandon,  and  did  abandon,  that 
contract  The  court  found  that'  in  January, 
1911,  the  owners  of  tbe  property  mentioned 
In  the  complaint  and  tbe  owners  of  other  ad- 
Joining  land  employed  Cal  F.  Hunter  and  R. 
A.  Rowan  to  sell  the  whole. parcel  to  tbe 
county;  that  in  April,  1911,  they  succeeded 
in  making  a  sale ;  and  that  Qieir  commlssicm 
amounted  to  $5,200,  to  no  part  of  which 
plaintiffs  were  entitled,  because  the  said  sale 
was  not  made  pursuant  to  any  contract  to 
which  they  were  parties. 

The  position  of  appellants,  In  brief,  is  this: 
The  first  contract  was  one  of  copartnership; 
the  second  was  not  a  substitute  for  it,  but 
merely  took  Rowan  &  Co.  Into  the  transaction 
as  an  agent  of  tbe  copartnership ;  and  there- 
fore the  cancellation  of  tbe  second  contract 
(and  appellants  admit  that  it  is  no  longer  In 
existence)  did  not  abrogate  tbe  original  agree- 
ment of  copartnership.  Appellants  also  in- 
sist that  Rowan  (who  wa;  tbe  efBcient  rep- 
resentative  of  his  corporation,  having  full 
knowledge  of  the  relations  existing  between 
Black  Bros,  and  Hunter)  was  bound  not  to 
cake  advantage  of  tbe  knowledge  gained  as 
their  agent  or  employ^  in  making  a  new  con- 
tract detrimental  to  tbe  interests  of  Black 
Bros.,  citing  in  this  behalf  Qower  t.  Andrew, 
58  Cal.  119,  43  Am.  Rep.  242. 

[1]  The  first  and  most  Important  Question 


for  us'  to  determine  relates  to  tbe  attack 
made  by  appellant  up<«  tbe  finding  that  tbe 
contract  of  May  12,  1909,  was  a  substitute 
for  that  of  January  26tb  of  tbe  same  year. 
All  of  the  parties  to  these  contracts  were  men 
engaged  In  the  business  of  buying  and  selling 
real  estate.  The  evidence  shows  that  O.  Ru- 
pert Johnson,  who  owned  some  land  near  the 
comer  of  Temple  and  New  High  streets,  in 
tbe  dty  of  Los  Angeles,  made  some  attempt 
to  sell  tbe  property  to  tbe  county  of  Los 
Angeles  as  the  site  for  a  ball  of  records. 
Being  unsuccessful,  be  sought  tbe  profession- 
al services  of  Mr.  George  Blad^  one  of  tbe 
plaintiffs.  After  some  investigation  and  ef- 
fort, Mr.  Black  decided  that  tbe  proper  way 
to  dispose  of  tbe  property  was'  to  s^  It  to 
the  county  with  two  adjcdning  parcels  owned, 
respectively,  by  Adloff  &  Hauerwass  and  by- 
the  State  Loan  &  Investment  Company,  a 
corporation  controlled  by  Senator  Flint.  Mr. 
Black  broached  to  Senator  Flint  tbe  matter 
of  oombinlng  tbe  properties  for  sale,  and  met 
with  encouragement,  but,  on  application  to 
Adloff  &  Hauerwass,  be  learned  that  Mr.  Cal 
F.  Hunter  bad  g^ieral  charge  of  their- prop- 
erties. Mr.  Black  then  talked  to  Mr.  Hunter,, 
submitted  his  plan,  suggested  that  they  work 
together,  and  tbe  negotiations  between  tbem 
resulted  in  tbe  contract  of  January  26,  1909,. 
which  we  have  quoted.  Appellants  insist 
that,  since  this  contract  was  not,  by  it» 
terms,  limited  to  any  particular  p«:lod  of 
time,  it  could  only  be  abrogated  by  the  sol- 
emn dissolution  of  the  copartnership.  Part 
of  tbe  consideration,  tfaey  say,  was  Mr. 
Black's  "idea"  for  tbe  consolidation  and 
sale  of  the  properties.  This  was  part  of  the- 
capital,  they  aflirm,  and  for  such  investment, 
as  well  as  for  Mr.  Black's  efforts  to  accom- 
plish the  sale,  be  acquired  an  Interest  in  the- 
adventure  of  which  he  has  never  been  lawful- 
ly deprived.  Tbe  contract  itself  does  not 
reveal  anything  with  reference  to  tbe  author- 
ship of  the  scheme  of  sale.  It  merely  recites 
that  tbe  signers  have  combined  to  effect  such 
sale,  that  they  have  secured  or  are  securing 
certain  authorizations  looking  to  such  desired 
consummation,  and  that  such  commissions, 
as  might  be  received  for  a  sale  of  tbe  prem- 
ises would  be  equally  divided  between  the 
parties.  This  copartnership,  if  we  may  so- 
name  it,  was  to  have  for  Its  capital,  so  far 
as  tbe  terms  at  the  agreement  reveal  its 
scope,  the  Joint  efforts  of  the  copartners  and. 
tbe  agencies  from  the  owners. 

Mr.  Black  and  Mr.  Hunter  made  an  offer 
of  the  property  to  the  supervisors,  but  they 
then  learned  that  R.  A.  Rowan  *  Ca  wera 
agents  for  a  rival  tract  After  consultation 
tbe  Blacks  and  Mr.  Hunter  concluded  that  it 
would  be  good  policy  to  take  Mr.  Rowan  into 
tbe  compact,  and  negotiations  were  opened 
with  that  end  in  view,  culminating  in  the 
agreement  of  May  12,  1909.  An  examination 
of  that  agreement  fully  Justifies  the  court's, 
finding  that  it  entirely  superseded  tbe  con- 


Digitized  by  VjOOQ  IC 


0*1.) 


BOND  ▼.  UNITED  BAIIiROADS  OF  SAN  FRANCISCO 


465 


tract  between  Hunter  and  the  Blacks.  It  re- 
cites the  fitct  that  Mr.  Black  has  obtained 
for  Hunter  the  sole  agency  for  a  part  of  the 
property;  that  Hunter  and  Black  have 
agreed  to  divide  the  commissions  from  the 
sale  of  the  proi)erty ;  that  Hunter  has  made 
a  definite  offer  of  the  property  at  a  certain 
figure  to  the  county;  that  Bowan  ft  Co.  have 
submitted  certain  other  property  for  sale  to 
the  county;  and  then  names  the  considera- 
tion moving  Crom  Bowan  &  Co. — namely,  the 
abandonment  of  the  rival  oftei  and  the  as- 
sisting of  Hunter  and  Black  in  making  the 
sale  of  the  pr<verty  "as  submitted  by  said 
Hunter"  to  the  county  of  Los  Angeles.  On 
their  part  Hunter  and  Black  concede  a  part 
of  their  prospective  commissions  to  Rowan 
&  Ca  Tills  plainly  shows  the  Intent  that 
the  latter  should  be  in  lieu  of  the  earlier  con- 
tract Black  and  Hunter  took  the  Rowans 
Into  their  venture  on  an  equal  footing  to  con- 
summate that  particular  sale  under  the  very 
options  or  authorizations  that  were  being 
sought  when  the  original  agreement  was  made 
In  January.  By  the  terms  of  both  contracts, 
reasonably  construed,  the  cc^Mirtnerships,  or 
combined  efforts,  or  whatever  we  may  call 
the  arrangements,  were  to  be  circumscribed 
by  the  authorizations  then  made  or  to  be 
made,  not  to  others  which  might  be  given 
under  a  different  employment  in  the  future. 
We  conclude,  therefore,  that  the  second  of 
these  contracts  was  a  complete  substitute 
for  the  first 

[2,3]  Without  reviewing  it  in  detail,  we 
may  say  that  there  was  evidence  Justifying 
the  court  in  the  finding  that  the  options  or 
agencies  from  the  owners  of  the  property 
expired,  but  even  if  this  were  not  shown, 
there  was  abundant  and  uncontrajdlcted  evi- 
dence that  the  tripartite  contract  was  wholly 
abandoned.  It  is  not  in  dispute  between 
Rowan,  Hunter,  and  George  Black  that  they 
met  in  the  fall  of  1909  and  agreed  to  termi- 
nate the  relationship  evidenced  by  the  con- 
tract of  May  12th.  They  differ  only  regard- 
ing the  method  adopted.  Mr.  Black  testified 
that  they  destroyed  the  written  agreements 
themselves.  (The  contract  had  been  drawn, 
in  triplicate.)  The  others  denied  this  physi- 
cal destruction,  but  agreed  that  nothing  fur- 
ther was  done  looking  to  the  sale  of  the  prop- 
erties until  January,  1911,  when  the  new 
contracts  of  agency  were  secured.  Both 
Rowan  and  Hunter  agreed  that  it  was  well 
understood  between  the  three  that  the  deal 
for  which  they  had  become  associated  had 
failed.  The  testimony  of  all  of  the  partici- 
pators justified  the  court  in  holding  that 
the-  transaction  was  abandoned  by  common 
consent  about  September,  1900.  Styling  the 
relatlcmship  as  one  of  partnership,  as  plain- 
tiffs insist  that  It  was,  it  could  be,  and  was, 
diasolved  by  the  expressed  will  of  the  partr 
ners.    Section  24S0,  snbd.  2,  Ov.  Code. 

[4]  Then  was  no  claim  on  behalf  of  plain- 


tiffs that  the  defendants  were  guilty  of 
fraud  in  the  transactions  of  September,  1900. 
All  of  the  parties  knew  that  the  supervisors 
of  the  county  had  refused  to  consider  the 
purchase  of  the  land  at  that  time.  The 
agreement  to  abandon  the  enterprise  was 
made,  therefore.  In  full  view  of  all  of  the 
circumstances,  and  none  of  the  parties  to  the 
original  contract  or  to  the  one  snbstltnted 
for  it  was  bound  to  consult  or  consider  his 
former  associates  in  making  future  business 
arrangements.  When  the  contracting  parties 
had  agreed  to  dissolve  their  relations  the 
obligation  to  confide  the  private  affairs  of  one 
to  another  had  ceased  to  exist  For  tlds  rea- 
son the  cases  cited  by  antellants  In  support 
of  the  contention  that  defendants  owed  the 
highest  good  faith  to  plaintiffs,  are  not  in 
point  For  example.  King  v.  Wise,  48  CaL 
633,  Involved  the  misconduct  of  a  person 
who,  having  lieen  commissioned  by  his  asso- 
ciates to  acquire  property,  fraudulently  took 
a  profit  from  their  funds.  Humburg  v.  Lotz, 
4  CaL  App.  438,  88  Pac.  510,  was  an  action 
between  persons  who  were  admittedly  part- 
ners, one  of  whom  had  made  a  secret  gain 
from  the  funds  of  his  associates.  Berry  v. 
Colbom,  66  W.  Va.  493,  64  S.  E.  636,  17  Ann. 
Cas.  1018,  is  based  upon  entirely  different 
facts.  That  decision  held  that  the  person 
who  consummated  the  sale  and  received  the 
commission  had  assented  to  a  cancellation  of 
written  authority  to  sell,  hoping  thereby  to 
eliminate  his  associates.  Then,  under  a  ver- 
bal authority  to  dispose  of  the  property,  he 
Immediately  proceeded  on  his  own  account  to 
carry  through  the  transaction.  In  the  case 
at  bar  there  had  been  an  abandonment  of 
the  enterprise  for  many  months,  and  there 
was  no  showing  of  bad  faith  in  such  aban- 
donment. There  is  nothing  to  prevent  a  par- 
ty to  an  abrogated  agreement  which  has 
been  abandoned  in  good  faith  from  negotiat- 
ing independently  for  the  property  contem- 
plated by  the  original  contract  Commercial 
Bank  v.  Weldon,  148  Cal.  602,  84  Pac.  171. 

No  other  points  made  in  the  briefs  require 
consideration. 

The  Judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  LOBI- 
OAN,  J.;  HENSHAW,  J.;  SLOSS,  J.; 
SHAW,  J. 

ae»  Cal.  OS) 

BOND  T.  UNITED  RAILROADS  OF  SAN 
FRANCISCO.     (S.  F.  7224.) 

(Supreme  Court  of  California.     March  16, 
1915.) 

Affkal  and  Ebrob  *=>1217— Remand— Stat 
or  Execution— JuBiSDicTiON. 

Where  the  court,  on  appeal  from  an  order 
striking  from  the  files  a  notice  of  intention  to 
move  for  new  trial,  reveiBes  the  order  and  there- 
by remands  the  case  to  the  superior  court  an 
application  for  a  writ  of  supersedeas  to  stay  en- 
forcement of  the  judgment  cannot  be  made  to 
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the   Supreme   Court,   but  any   relief   must   be 
sought  in  the  superior  court. 

[Kd.  Note.— For  other  rases,  see  Appeal  and 
Error,  Cent  Dig.  IS  4717,  4718:  Dec.  Dig.  «=» 
1217.) 

In  Bank.  Action  by  Annie  Bond  against 
the  United  Railroads  of  San  Francisco.  Ap- 
plication for  a  writ  of  supersedeas  prayed  to 
be  directed  against  the  superior  court  Dis- 
missed. 

See,  also,  146  Pac.  688. 

Wm.  M.  Abbott  and  Wm.  M.  Cannon,  both 
of  San  Francisco,  for  appellant 

PER  CURIAM.  This  is  an  application  for 
a  writ  of  supersedeas  to  stay  the  enforce- 
ment of  a  Judgment  against  the  defendant 
pending  the  determination  of  an  appeal  from 
an  order  striking  from  the  flies  defendant's 
notice  of  intention  to  move  for  a  new  trial. 
When  this  application  was  made,  the  Judg- 
ment itself  had  become  final.  Bond  r.  Unit- 
ed RaUroads  (App.)  140  Pac.  882.  In  the 
meanwhile,  the  then  pending  appeal  has  been 
disposed  of;  this  court  having,  on  February 
11,  191S,  reversed  the  order  striking  out 
defendant's  notice  of  intention.  Bond  t. 
United  Railroads,  146  Pac.  688.  No  appeal  in 
the  case  is  therefore  now  pending  in  this 
court,  and  there  remains  no  power  to  grant 
a  supersedeas.  The  writ  is  asked  as  one 
"necessary  or  proper  to  the  complete  exercise 
of  their  appellate  Jurisdiction"  (Const  art. 
6,  {  4),  and  that  Jurisdiction  has  been  com- 
pletely exercised.  The  reversal  of  the  order 
last  under  review  remands  the  proceeding  for 
a  new  trial  to  the  Jurisdiction  of  the  superior 
court,  and  any  steps  looking  to  a  stay  of 
execution  on  the  Judgment  must  now  be 
sought  in  that  court 

The  proceeding  is  dismissed. 

<i«9  Cal.  828)  == 

OVERAA  T.  KEENET.     (I/.  A.  3444.) 
(Supreme  Court  of  California.    March  18,  1915.) 
Appeal  and  Error  ®=»962— Discbetion   of 
Trial  Court— Dismissal— Want  of  Pbose- 

CUTION. 

Where  the  complaint  in  an  action  for  per- 
gonal injuries  was  filed  11  days  before  the  run- 
ning of  limitations,  and  summons  was  taken  out 
almost  a  year  later,  or  about  3  weeks  before 
running  of  limitatioD!<,  and  tbe  summons  was 
served  when  all  but  7  months  of  the  time  for 
service  bad  expired,  there  was  no  such  abuse  of 
discretion  as  would  warrant  interference  on  ap- 
peal in  dismissing  the  action  for  want  of  prose- 
cution, though  plaintiff,  in  opposition  to  the 
motion  to  dismiss,  presented  an  affidavit  giving, 
as  his  reason  for  failing  to  prosecute,  his  crip- 
pled condition,  due  to  the  injuries  received  as  al- 
leged in  the  complaint,  and  his  consequent  in- 
ability to  earn  money  to  enable  him  to  proceed 
with  the  litigation. 

(Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3838;  Dec.  Dig.  <S=9962.) 

Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  Robert  M. 
Clarke,  Judge. 

Action   by   Ole   Overaa   against   Seth   A. 


Keeney.  From  a  Judgment  of  dismissal  for 
want  of  prosecution,  plaintiff  appeals.  Af- 
firmed. 

B.  F.  Thomas,  of  Santa  Barbara,  for  appel- 
lant Canfleld  &  SUrbuck,  of  Santa  Barbara, 
for  respondent 

MELVIN,  J.  Plaintiff  appeals  from  a  Judg- 
ment of  dismissal  of  the  action  based  upon 
his  failure  to  proceed  therein  and  want  of 
prosecution  thereof. 

The  action  was  one  brought  to  recover 
damages  for  personal  injuries  which  plaintiff 
alleged  that  he  had  received  while  in  the  em- 
ploy of  the  defendant  and  acting  under  his 
orders.  The  date  of  the  accident  as  pleaded 
was  January  21,  1909.  The  complaint  was 
filed  January  10, 1910,  11  days  before  the  ex- 
piration of  the  period  of  limitation  prescrib- 
ed by  subdivision  3  of  section  340  of  the  Code 
of  Civil  Procedure.  Summons  was  taken  out 
December  30,  1910,  almost  a  year  later,  or 
about  3  weeks  before  the  end  of  the  period 
limited  by  section  406  of  tbe  Code  of  CivU 
Procedure.  Summons  was  served  on  June  19, 
1912,  when  all  but  7  months  of  the  time  with- 
in which  it  would  have  been  possible,  under 
the  law,  to  serve  said  summons,  had  expired. 
On  tbe  following  day,  and  without  answer- 
ing, defendant  moved  the  court  for  an  order 
and  Judgment  of  dismissal,  accompanying  his 
notice  of  motion  vrith  an  affidavit  showing  the 
great  delay,  the  fact  that  he  had  been  pres- 
ent In  Santa  Barbara  county  practically  all 
of  the  time  following  the  filing  of  the  com- 
plaint, the  circumstances  that  during  that 
time  he  had  frequently  met  plaintiff  and  his 
counsel,  and  tbe  additional  fact  that  one  of 
defendant's  Important  witnesses,  without 
whom  he  could  not  safely  go  to  trial,  had  de- 
parted from  the  United  States  and  was  re- 
siding in  a  foreign  country.  At  the  hearing 
of  the  motion  plaintiff  introduced  an  aflidavit 
giving,  at  his  reason  for  falling  to  prosecute 
the  action  with  greater  diligence,  his  crippled 
condition,  due  to  the  injuries  received  in  the 
manner  alleged  in  the  complaint  and  his  con- 
sequent inability  to  earn  enough  money  to 
enable  him  to  proceed  with  the. litigation. 
After  a  hearing  upon  the  issues  thus  present- 
ed, the  court  granted  tbe  motion  and  entered 
the  Judgment  of  dismissal. 

Appellant  insists  that  the  court  was  with- 
out discretion  to  dismiss  the  case,  citing  as 
authority  which  he  believes  to  be  conclusive 
Johnston  v.  Baker,  167  Cal.  261,  139  Pac.  86. 
It  will  be  noticed  that  the  decision  of  the  Dis- 
trict Court  of  Appeal  in  that  case,  afllrmed 
by  this  court,  was  based  upon  the  authority 
of  Romero  v.  Snyder,  in  the  same  volume  ot 
the  California  Reports,  the  opinion  beginning 
on  page  217  of  167  Cal.,  on  page  1003  of  138 
Pac,  and  on  the  authority  of  the  latter  case 
we  feel  constrained  to  hold  that  tbe  court  did 
have  Jurisdiction  to  dismiss  the  case  for  want 
of   prosecution.     Both  cases  related  to  dis- 
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missals  after  the  filing  of  answers,  and  \n- 
volveU  the  construction  of  section  683,  Code 
of  CItU  Procedure.'  It  was  held  In  each  caae 
that,  by  permitting  the  court,  "in  its  discre- 
tion," to  dismiss  any  action  when  plaintiff 
has  failed  for  2.  years  after  answer  filed  to 
bring  such  action  to  trial,  but  making  it  man- 
datory upon  the  court  to  dismiss  anch  cause 
after  6  years'  the  Legislature  by  section  S83, 
Code  of  CItU  Procedure,  intended  to  deprive 
the  court  of  all  discretion  to  dismiss  such  an 
action  before  the  expiration  of  2  years  from 
the  filing  of  the  answer.  But  Mr.  Justice 
Shaw,  the  author  of  the  opinion  in  Romero 
y.  Snyder,  was  careful  to  limit  the  applica- 
tion of  the  rule  to  the  case  before  him— one 
in  which  an  answer  had  been  filed.  In  the 
course  of  the  opinion,  among  other  things,  he 
aald: 

"We  thinli  the  language  of  section  683  sap- 
ports  the  theory  of  the  plaintiff  that  tn  case* 
vhere  an  anstcer  hat  been  filed  the  court  should 
not  dismiss  the  action  for  want  of  prosecution 
unless  the  plaintiff  has  ddayed  for  two  years 
thereafter  to  bring  the  action  on  to  trial."  (The 
italics  are  in  the  original  opinion^ 

Discussing  the  cited  decisions  regarding  the 
discretion  of  the  trial  court,  he  used  the  fol- 
lowing language: 

"It  is  trae  that  in  seyeral  of  the  decisions 
above  cited  it  is  held  that  the  provision  of  sub- 
division 7  of  section  681,  now  separately  sec- 
tioDized  as  68Xa,  to  the  effect  that  an  action 
must  be  dismissed  if  the  summons  is  not  issued, 
served,  and  a  return  made  thereon  within  three 
years  after  its  commencement,  does  not  divest 
the  court  of  discretionary  power  to  dismiss  an 
action  for  failure  to  serve  the  summons  or  to 
prosecute  the  action  diligently,  altbouKh  the 
time  is  less  than  three  years  after  the  action  is 
begun.  Witter  v.  Phelps.  163  Cal.  655.  126 
Pat  5»3;  People  v.  Jefferds.  126  Cal.  296.  58 
Pac  704;  San  Jose,  etc.,  W.  Co.  v.  Allen.  129 
Cal.  250,  61  Pac.  1083;  Marks  ▼.  Keenan.  148 
Cal.  161.  82  Pac.  772;  Stanley  v.  Gillen.  119 
Cal.  178,  51  Pac  IS?;  Kreiss  v,  Hotaling.  99 
Cal.  38i.  33  Pac.  1125.  These  decisions  declare 
that  the  provision  in  question  merely  fixes  a 
limit  beyond  which  the  court's  discretion  ceases 
and  a  dismissal  becomes  mandatory  upon  motion 
of  the  opposite  party,  and,  further,  that  it  Kives 
the  court  the  additional  power  to  dismiss  an  ac- 
tion in  such  a  case  of  its  own  motion.  No  min- 
imnm  time  is  specified  in  that  section,  or  any- 
thing to  indicate  that  a  period  of  delay  less  than 
that  which  makes  a  dismissal  mandatory  would 
be  sufficient,  if  the  court,  in  its  sound  discre- 
tion, thinks  otherwise.  'There  is  no  apparent 
purpose  therein  to  regulate  the  exercise  of  the 
court's  power,  except  to  make  it  imperative  that 
in  the  specified  contingency  the  action  shall  be 
dismissed.  Short  of  the  mandatory  period,  the 
court's  power  to  dismiss  was  left  unaffected. 
Those  decisions  are  inapplicable  to  the  languaKe 
of  section  583.  [In  the  printed  decision  from 
which  the  above  language  is  quoted  sections  681 
and  681a  are  erroneously  cited  for  581  and 
581a.l    •    •    • 

"The  other  defendants  had  not  filed  an  an- 
swer. Section  583  applies  only  to  the  particu- 
lar instance  of  delay  in  bringing  the  case  to  trial 
after  answer  filed.  The  court,  as  we  have  seen, 
has  general  discretionary  power,  without  the 
aid  of  legislation,  to  dismiss  an  action  for  want 
of  prosecution.  This  power  remains  in  full 
force,  affected  only  by  the  implied  legislative 
determination  of  section  583  that  two  years' 
delay  is  not   unreasonable  in  cases   where  an 


answer  has  been  filed.  Where  an  answei  has 
not  been  filed,  the  court's  power  remains,  as  it 
was  before,  limited  only  by  a  sound  discretioa 
There  is  no  force  in  the  argument  of  plaintiff 
that  for  the  purikDses  of  this  section  a  demurrer 
is  deemed  to  have  the  same  effect  as  an  an- 
swer. We  must  suppose  that  the  Legislature 
meant  exactly  what  the  words  express.  The  re- 
maining question  for  consideration,  therefore,  ia 
whether  or  not  the  court  abused  its  discretion  in 
making  the  order  dismissing  the  case  as  to  the 
defendants  Snyder  and  Leonardt.  We  do  not 
think  it  can  be  said  that  there  was  an  abuse  of 
discretion." 

This  Is  conclusive  of  the  whole  matter,  un- 
less  we  can  say  that  the  facts  disclosed  by 
the  record  In  the  case  now  before  us  show 
an  abuse  of  discretion  by  the  court.  We 
cannot  say  that,  under  all  of  the  circumstanc- 
es disclosed,  there  was  such  abuse.  While  the 
allegations  in  the  affidavit  of  plaintiff  must 
have  appealed  powerfully  to  the  sympathiea 
of  the  Judge,  who,  of  course,  would  be  affect- 
ed by  the  maimed  condition  of  a  fellow  crea- 
ture, nevertheless  the  court  was  bound  to  con- 
sider the  fact  that  both  parties  lived  In  the 
same  county  and  the  further  circumstances 
of  their  frequent  meetings.  But  trivial  cost 
would  have  attended  the  service  of  summons. 
If  after  such  service  and  an  answer  by  de- 
fendant the  plaintiff's  poverty  and  physical 
disability  should  have  stood  in  the  way  of  an 
early  hearing,  the  court  doubtless  would  have 
considered  those  matters  in  the  event  of  ap- 
plication for  postponement  of  the  trial.  But 
we  cannot  say  that,  because  the  court  re- 
fused to  act  upon  plaintiff's  excuse  for  failure 
to  serve  summons,  there  was  an  abuse  of  dis- 
cretion. 

The  Judgment  is  affirmed. 


We    concur: 
GAN,  J. 


HENSHAW,     J,;     'LORI- 


(2$  Cal.  A.  472) 
ioUNT  T.  ARAKALIAN  BROS.  CO. 
(Civ.  1679.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Feb.  4.  1915.) 

Appeal  and  Erbob  C=>569  —  Statement  — 
REQinsiTES— Settlbiuent  bt  Judge. 

A  purported  statement  of  the  case  contain- 
ing the  evidence,  which  was  not  settled  by  the 
trial  judge,  and  is  not  accompanied  by  a  stipu- 
lation that  the  appellate  court  can  consider  it, 
does  not  authorize  a  review  of  questions  pre- 
sented by  the  evidence, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2530-2545;  Dec.  Dig.  «=> 
569.] 

Appeal  from  Superior  Court,  Imperial 
County ;   Franklin  J.  Cole,  Judge. 

Action  by  G.  W.  Yount  against  the  Araka- 
Han  Bros.  Company,  a  corporation.  Judg- 
ment for  the  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

Dan  y.  Noland,  of  El  Centro,  for  appel- 
lant Frank  Blrkhauser,  of  Calexla,  for  re- 
spondent. 
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JAMBS,  J.  Sespondent  brought  tliia  ac- 
tion to  recover  for  services  performed  under 
a  written  contract  alleged  to  have  been  eze- 
cnted  by  defendant  He  had  Judgment  tn  the 
lower  eourt,  from  which  this  appeal  has  been 
prosecuted  by  the  defendant  In  addition  to 
the  usual  papers  constituting  the  Judgment 
roll,  there  la  printed  what  purports  to  be  a 
statement  of  the  case  presenting  the  evi- 
dence heard  at  the  trial.  It  does  not  appear 
that  this  statement  was  ever  settled  by  the 
trial  Judge;  nor  is  there  any  stipulation  at- 
tached thereto  by  reason  of  which  this  court 
would  be  authorized  to  take  notice  of  the 
contents  of  that  statement  It  would  aeem 
from  a  note  printed  on  the  concluding  page 
of  the  transcript  that  the  motion  for  settle- 
ment of  the  statement  was  by  the  trial  court 
doiied.  There  is,  therefore,  nothing  present- 
ed from  •which  a  review  of  the  evidence  can 
be  made.  Examining  the  Judgment  roll,  we 
find  no  error  which  will  warrant  a  reversal 
being  ordered.  The  findings  of  the  court 
seem  to  support  the  Judgment  and  to  have 
been  within  the  issues  made  by  the  plead- 
ings. 

The  Judgment  is,  therefore,  affirmed. 

We  concur:  CONKBT,  P.  J, ;  SHAW,  J. 

(It  Cal.  A.  Wn 

PEOPLE  T.  BOBBETSON.    (Or.  S64.) 

(District  0>urt  of  Appeal,  Second  District  Cal- 
ifornia. Feb.  6,  1915.  Rehearing  Denied  by 
Supreme  Court  April  5,  19150 

LtABCBNT  «=s>55— EVIDKNCE— SUTFICIKNCT. 

Where  prosecutrix  paid  money  to  accused 
relying  on  his  representation  that  it  was  nec- 
essary for  her  to  pay  the  money,  which  should 
be  paid  over  to  third  persons  to  induce  them 
not  to  prosecute  prosecntriz  and  accused,  and 
accused  admitted  receiving  the  money,  and  de- 
nied that  he  received  it  as  a  loan,  but  convert- 
ed it  to  his  own  use,  the  jury  could  find  accused 
guilty  of  larceny  of  the  money  on  the  theory 
that  title  did  not  pass  to  accused,  though  prose- 
cutrix in  referring  to  the  transaction  referred  to. 
it  as  a  loan. 

[Bd.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  152, 184,  166,  167-169;  Dec.  Dig. 
«=>55.] 

Appeal  from  Superior  Court  Los  Angeles 
County;  Oeorge  H.  Cabanlss,  Judge  presid- 
ing. 

W.  Lk  A  Bobertson  was  convicted  of  grand 
larceny,  and  he  appeals.    Affirmed. 

Chauncey  Gardner,  of  Los  Angeles,  for  ap- 
pellant U.  S.  Webb,  Atty.  Oen.,  and  George 
Beebe  and  Robert  M.  Clarke,  Deputies  Atty. 
<3en.,  for  the  People. 

CONREY,  P.  J.  The  defendant  appeals 
from  a  Judgment  entered  pursuant  to  a  ver- 
dict finding  him  guilty  of  the  crime  of  grand 
larceny,  and  from  an  order  denying  his  mo- 
tion for  a  new  trlaL 

According  to  the  evlence,  the  defendant  ob- 
tained from  the  prosecuting  witness,  Minnie 
Benner,  the  sum  of  $1(X)  upon  a  representa- 


tion made  to  her  by  the  deftodant  that  the 
money  was  to  be  paid  over  by  him  to  black- 
mailers who,  he  told  her,  were  threatening  a 
criminal  proeecution  against  the  defendant 
and  said  prosecuting  witness.  The  evidence 
tended  to  show,  and  the  Jury  evidently  be- 
lieved, that  there  were  no  such  persons 
threatening  any  prosecution  and  that  the  rep- 
resentations were  falsely  mad^  by  the  de- 
fendant in  order  to  impress  fear  upon  the 
mind  of  Hiss  Benner  and  thereby  induce  her 
to  give  up  possession  al  the  money. 

Although  some  assignments  of  misconduct 
on  the  part  of  the  trial  Judge  are  contained 
in  appellant's  brief.  It  appears  that  no  objec- 
tions were  made  at  the  trial  to  the  language 
used  by  the  court  except  in  one  instance. 
At  that  time  the  Judge  disavowed  any  inten- 
tion to  make  any  comment  upon  the  testi- 
mony of  the  defendant  and  instmcted  the 
Jury  that  he  was  not  to  be  understood  as 
having  made  any  suggestion,  comment  or  in- 
timation whatsoever  as  to  the  truth  or  falsi- 
ty of  the  testimony.  Thereupon  defendant's 
counsel  e-xpressed  himself  as  satisfied.  We 
also  are  satisfied  that  the  defendant  suffer- 
ed no  prejudice  by  the  conduct  complained  of. 

At  the  oral  argument  the  defendant's  coun- 
sel admitted  that  the  only  point  that  Is  real- 
ly worthy  of  the  serious  consideration  of  this 
court  is  based  upon  defendant's  contention 
that  the  money  was  paid  over  to  him  by  the 
prosecuting  witness  as  a  loan  whereby  the 
relation  of  debtor  and  creditor  was  establish- 
ed, that  the  title  to  the  money  passed  to  the 
defendant  and  that  therefore  there  could  be 
no  larceny.  Our  examination  of  the  record 
convinces  us  that  there  is  no  other  question 
requiring  our  attention.  There  is  ample  evi- 
dence to  sustain  the  Jury's  implied  finding 
that  the  transaction  was  not  a  loan  and  that 
the  prosecuting  witness  parted  merely  with 
the  possession  of  her  money  and  that  the  ti- 
tle did  not  pass.  Although  Miss  Benner  re- 
ferred to  the  transaction  as  a  loan,  her  testi- 
mony further  shows  clearly  that  she  gave  the 
money  to  the  defendant  under  the  influence 
of  said  representations,  in  order  to  prevent 
the  making  of  public  charges  by  the  supposed 
detectives,  and  for  the  specific  purpose  of 
having  it  given  to  the  detectives  in  order  to 
keep  herself  and  the  defendant  from  being 
arrested.  The  defendant  himself  admitted 
receiving  the  money  and  denied  that  be  re- 
ceived it  as  a  loan.  His  testimony  is  that 
not  one  single  word  was  said  about  a  loan, 
and  that  "all  she  said  was  to  give  It  to  those 
men  to  keep  their  mouths  quiet"  Having 
so  testified,  the  defendant  is  In  the  poorest 
possible  position  to  contend  now  that  the 
evidence  necessarily  proved  the  transaction 
to  be  In  the  nature  of  a  loan. 

The  case  is  clearly  within  the  principle 
of  such  decisions  as  People  v.  Rial,  23  CTal. 
App.  713,  139  Pac.  661,  People  v.  Schenone, 
19  Cal.  App.  280,  125  Pac.  75iB,  and  People  v. 
Arnold,  17  Cal.  App.  68,  118  Paa  729.     By 
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means  of  i)er8i8tent  mlBrepresentatlons  the 
defendant  took  advantage  of  the  Ignorance 
and  fears  of  the  prosecotlnK  witness  and 
thereby  secured  posseBsion  of  her  money  with 
the  fraudulent  Intent  of  appropriating  It  to 
his  own  use.  She  consented  to  the  change  In 
its  possession  for  a  certain  purpose  that  was 
never  consummated  and  was  never  Intended 
by  the  defendant  to  be  consummated.  Under 
these  circumstances,  It  must  be  held  that  the 
Jury  was  Justified  In  finding  that  the  title 
did  not  pass  and  that  the  defendant  was 
guilty  of  the  crime  of  grand  larceny. 
The  Judgment  and  order  are  affirmed. 

We  concnr:   JAMES,  J. ;    SHAW,  J. 


(M  Oal.  sa) 

PEOPIiB  V.  OLAPP.    (Or.  2SS.) 

(District  Conrt  of  Appeal,  Third  District,  Cali- 
fornia. Feb.  10,  1915.  Rehearing  Denied  by 
Supreme  Court  April  8,  1915.) 

1.  HomcinK  «=»250— MANSLAuaHTKB— Sum- 

dENCT  OT  BVIDENOK. 

Evidence  held  to  mstain  a  convictian  of 
manslaughter. 

[Ed.  Note.— For  other  caaes,  see  Homicide, 
Cent.  Dig.  il  616-617;    Dec.  Dig.  «=>250.] 

2.  CKnayjLL  Law  «=s>1169  — Vkbdict  — Con- 

rUCTINO   BVIDENCS. 

A  verdict  of  guilty  will  not  be  disturbed  on 
appeal  where  the  evidence  against  defendant, 
considered  by  itself,  and  without  regard  to  con- 
flicting evidence,  la  sufficient  to  support  the 
verdict. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fg  3074-3083 ;  Dec.  Dig.  '«=» 
1168.] 

8.  Cbiminai.  Law  ®=»438  —  Evidkncb  —  Pho- 
tographs. 

A  photograph  of  the  scene  of  the  homicide 
•bowing  the  body  of  a  person  posed  in  the  posi- 
tion which  the  evidence  tended  to  show  wag  the 
position  of  deceased  after  he  fell  was  properly 
admitted  for  the  limited  purpose  of  illustration. 
[E^  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  SSS;   Dec.  Dig.  «s»438.] 

4.  Homicide   €=3340— Habicless   Ebbob— In- 

STBDCnON. 

The  giving  of  an  instruction  that  if  the 
jur^  entertained  a  reasonable  doubt  whether  the 
killing  was  willful,  deliberate,  or  premeditated, 
or  done  with  deliberate  intent,  they  shonld  find 
defendant  guilty  of  murder  in  the  second  degree, 
if  error,  was  harmless,  where  defendant  was 
found  guilty  of  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  Si  716-717,  720;  Dec.  Dig.  «ss> 
340.] 

6.  HomciDS  «a9l87— BVIDBRCS— Matbbialx- 
Ti—RviM  OP  Railboad  Compant. 

Where,  in  a  pro«iecution  for  homicide,  it 
appeared  that  deceased  boarded  the  engine, 
which  was  in  defendant's  charge,  with  Intent  to 
continue  a  quarrel,  and  not  under  any  claim  of 
right  evidence  of  a  rule  of  the  railroad  com- 
pany prohibiting  persons  from  riding  on  engines 
was  properly  excluded  as  immaterial. 

[EA.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  K  390,  880^^ ;   Dec.  Dig.  «=>187.] 

6.  Cbiminai.  Law  «=s>730  —  AaauianrT  or 
CouNS&L— Cure  of  Ebbob. 

In  a  homicide  case,  the  prejudicial  effect 
of  a  statement  of  the  district  attorney  in  argu- 
ment, referring  to  proof  of  decedents  reputa- 
tion, which  proof  was  offered  by  him  and  ex- 


cluded by  the  court,  was  cured  by  an  admoni- 
tion of  the  court  to  the  Jury  not  to  omsider  such 
statement. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  C!ent  Dig.  {  1693;  Dec.  Dig.  «s3780.] 

Appeal  from  Superior  Court,  Nevada  Coun- 
ty ;  Geo.  L.  Jones,  Judge. 

Roger  Clapp  was  convicted  of  manslaugh- 
ter, and  appeals.    Affirmed. 

C.  F.  McOIashan,  of  Tmckee,  and  L.  P. 
La  Rue,  of  Grass  Valley,  for  appellant  U. 
S.  Webb,  Atty.  Gen.,  and  J.  Chaa.  Jones,  Dep- 
uty Atty.  Gen.,  for  the  People, 

CHIPMAN,  J.  Defendant  was  charged 
with  the  murder  of  Albert  A.  Taylor,  com- 
mitted in  the  town  of  Truckee,  on  June  9, 
1914.  He  was  convicted  of  manslaugbtw. 
His  motion  for  a  new  trial  was  denied,  and 
he  was  thereupon  sentenced  to  imprisoument 
at  San  Quentin  for  the  term  of  seven  years. 
He  appeals  from  the  Judgment  and  from  the 
order  denying  his  motion  for  a  new  trlaL 

Defendant  was  an  engineer  in  charge  of  a 
switch  engine  at  the  railroad  yard*  ot  the 
Southern  Padflc  Company  at  Truckee.  De- 
ceased was  yardmaster  at  the  same  place, 
and  both  were  in  the  employ  of  the  Southern 
Padflc  Company. 

[1]  L  The  evidence  was  that  defendant 
was  a  roomer  at  deceased's  house,  and  that, 
prior  to  the  day  of  the  homicide,  their  rela- 
tions bad  been  friendly.  They  had  some  dis- 
agreement arising  out  of  the  switching  of 
cars  on  the  morning  of  June  9th,  which  cul- 
minated in  an  altercation  on  defendant's  en- 
gine, deceased  having  gone  aboard  the  en- 
gine in  anger,  where  a  somewhat  violent 
quarrel  ensued,  deceased  apparently  the  ag- 
gressor. He  left  the  engine,  however,  ^nd 
the  parties  did  not  come  to  blows.  This  was 
about  7  o'clock  in  the  morning.  Later,  about 
9  o'clock,  a  controversy  arose  between  them 
which  grew;  out  of  a  collision  of  cars  caused 
by  defendant  backing  his  engine  too  rai^diy. 
He  claimed  that  be  was  obeying  Qie  signals 
of  the  yardmaster,  and  the  latter  claimed 
that  defendant  was  violating  them.  High 
and  angry  words  and  irritating  epithets  pass- 
ed between  them,  and  deceased  Jumped  into 
the  cab  of  the  engine,  going  towards  defend- 
ant in  a  threatening  manner,  but,  before  he 
reached  defendant,  the  latter  shot  deceased, 
the  bullet  entering  the  head  Just  below  the 
left  eye,  passing  through  the  brain— a  mor- 
tal wound,  from  the  effect  of  which  he  fell 
back  out  of  the  cab  to  the  ground.  Three 
separate  wpunds  were  disclosed  by  the 
autopsy. 

Witness  OAorp  testified  that  he  was  stand- 
ing near  the  lower  end  of  the  engine  tender, 
and  saw  and  heard  what  took  place;  that, 
from  where  he  stood,  his  view  of  defendant 
was  obstructed  by  the  framework  of  the  cab 
after  deceased  entered  It,  but  he  saw  deceas- 
ed get  onto  the  engine,  and  heard  the  shot 
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Immediately  after  be  had  entered  tbe  cab. 
He  testified: 

"I  was  standing  right  here,  and  I  heard  the 
crack  of  the  gun,  and  he  fell  ont  backwards.  Q. 
As  I  understand  you,  the  moment  that  he  pass- 
ed out  of  your  view,  you  heard  the  shot  of  the 
gun,  and  he  fell  out?  A.  Yes.  Q.  Then  what 
occurred?  A.  There  was  three  or  four  shots 
fired  into  the  body;  that  is,  at  the  body  as  it 
lay  on  the  ground.  Q.  Where  were  those  shots 
fired  from?  A.  Right  from  the  engineer's  cab 
window.  Q.  From  the  side  window?  A.  les, 
sir ;  out  this  way  and  down  towards  the  body 
on  the  ground.  Q.  Did  you  see  any  shots  fired? 
A.  I  could  see  the  gun  in  the  man's  hand,  yes, 
sir,  and  the  fire  from  the  gun — the  smoke.  Q. 
The  first  shot,  did  you  see  that?  A.  No,  sir; 
I  didn't  see  that ;  that  was  shot  around  the  cab. 
Q.  What  about  the  other  shots?  A.  The  other 
shots  were  fired  out  of  the  cab  and  from  the 
outside,  and  I  could  see  the  gun  then.  Q. 
Could  yon  tell  who  did  the  shooting?  A.  Yes, 
sir.  Q.  Who  was  it?  A.  Mr.  Chipp,  the  en- 
gineer. 

There  was  testimony  that  deceased  bad 
gloves  or  mitts  on  his  bands  at  the  time,  and, 
so  far  as  appears,  he  was  not  armed,  'niere 
was  evidence  that  deceased  bad  been  In  some 
trouble  with  the  men  at  other  yards  of  the 
company,  and  defendant  bad  been  told  of  it, 
and  cautioned  "to  looli  out  for  blm,"  that  he 
WBB  "a  dangerous  man,"  and  defendant  tes- 
tified that  he  believed  his  life  was  In  danger 
when  deceased  came  towards  blm,  and  that 
be  shot  him  to  save  bis  own  life.  Defendant 
admitted  that  be  fired  three  times,  but  tes- 
tified that  none  of  the  shots  was  fired  after 
deceased  fell  from  the  cab.  The  evidence 
on  this  point  was  confitcting,  and  an  effort 
was  made  to  discredit  Thorp's  account  of 
the  tragedy.  The  Jury,  by  their  verdict,  ac- 
quitted defendant  of  murder,  but  they  found 
from  the  evidence  that  be  was  not  Justified  in 
killing  deceased.  Indeed,  whether  the  kill- 
ing was  Justified  was  the  vital  question  for 
tbelr  consideration. 

[2]  The  office  of  a  reviewing  court  in  a 
case  sucb  as  this  is  very  clearly  stated  in 
People  V.  Emerson.  130  Cal.  562,  663,  62  Paa 
1069: 

"The  principal  ground  of  the  appeal  is  that 
the  verdict  is  contrary  to  law  and  the  evidence, 
and  upon  this  point  counsel  contend  that  all  the 
evidence — that  introduced  by  the  prosecution  no 
less  than  the  evidence  of  the  defendant  himself 
— shows  clearly_  and  without  conflict  that  the 
killing  (which  is  admitted)  was  done  in  neces- 
sary self-defense,  or  at  least  under  circumstanc- 
es which  negative  the  existence  of  any  deliber- 
ate purpose  on  the  part  of  the  defendant  to  take 
the  life  of  the  person  slain.  Necessarily,  this 
contention  as  to  the  absence  of  any  conflict  in 
the  evidence  must  be  made  good  in  order  to  sus- 
tain the  appeal  upon  the  ground  stated ;  for, 
if  the  evidence  which  bears  against  the  defend- 
ant, considered  by  it-self,  and  without  regard  to 
conflicting  evidence,  is  sufficient  to  support  the 
verdict,  the  question  ceases  to  be  one  of  law — 
of  which  alone  this  court  has  jurisdiction — and 
becomes  one  of  fact,  upon  which  the  decision  of 
the  jury  and  the  trial  court  is  final  and  conclu- 
sive." 

As  was  said  In  People  v.  Rongo  (Sup.)  145 
Pac.  1017: 

"Undoubtedly  the  defendant's  own  story  ex- 
culpates him.  but  it  was  for  the  jury  to  say 
whether  or  not  that  story  should  be  believed." 


See,  also.  People  t.  Burke,  18  Cal.  App.  72, 
79,  122  Pac.  435.  Tbere  was  sufficient  evi- 
dence to  Justify  tbe  verdict. 

[3]  2.  A  photograph  was  taken  of  tbe  scene 
of  the  homicide  showing  tbe  engine  and  ten- 
der and  tbe  body  of  a  person  posed  in  tbe 
position  which  there  was  evidence  tending  to 
show  was  the  position  of  deceased  after  he 
fell  to  tbe  ground.  This  photograph  was  ad- 
mitted as  a  diagram  for  the  purpose  of  illus- 
tration only,  and  not  as  evidence  of  what,  in 
fact,  occurred.  The  following  cases  are  au- 
thority for  tbe  use  of  tbe  photograph  for  tbe 
purposes  as  limited  by  tbe  court:  People  ▼. 
Phelan,  123  Cal.  651,  564,  66  Pac  424;  Peo- 
ple V.  Crandall,  125  Cal.  129,  133,  57  Pac.  786; 
People  V.  Mabatch,  148  Cal.  200,  203,  82  Pac. 
770 ;  People  v.  Figueroa,  134  CaL  159, 161,  66 
Pac.  202;  People  v.  OrUI,  151  Cal.  598,  01 
Pac.  515. 

[4]  3.  The  court  gave  tbe  following  in- 
struction: 

"Although  the  jury  may  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  de- 
fendant without  justifiable  cause  or  excuse,  as 
explained  in  these  instructions,  lulled  the  de- 
ceased, still,  if  you  entertain  a  raasonable  doubt 
whether  tbe  killing  was  willful,  deliberate  and 
premeditated,  or  whether  the  fatal  wounding 
was  done  with  deliberate  intent  upon  tbe  part 
of  the  defendant,  then  you  should  find  him 
guilty  of  murder  U>  the  second  degree." 

This  Instruction  was  one  of  a  series  defin- 
ing tbe  degrees  of  murder  and  distinguishing 
manslaughter  from  murder.  Inasmuch,  how- 
ever, as  tbe  Jury  found  defendant  guilty  of 
manslaughter,  be  could  not  have  been  preju- 
diced by  any  error,  if  error  there  was,  in 
the  instruction  complained  of.  People  ▼. 
Ryan,  152  Cal.  364,  368,  92  Pac.  853. 

[S]  4.  In  the  course  of  the  trial  defendant 
offered  In  evidence  a  rule  of  the  railroad 
company  reading  as  follows: 

"No  person  will  be  permitted  to  ride  on  an 
engine,  or  in  baggage,  mail,  or  express  cars  (ex- 
cept employes  in  discbarge  of  their  duties)." 

Upon  objection  tbe  court  refused  to  admit 
the  evidence  as  Immaterial  and  Irrelevant. 
Defendant  contends  that  deceased  was  charg- 
ed with  knowledge  of  this  mle,  and  that  go- 
ing aboard  of  tbe  engine  In  violation  of  It 
had  a  tendency  to  show  that  he  intended  to 
attack  defendant.  The  rule  would  seem  to 
apply  particularly  to  persons  other  than  em- 
ployes, and,  while  it  may  also  apply  to  tbe 
latter,  unless  their  duties  require  them  to 
board  an  engine  or  baggage  or  mail  car,  we 
cannot  see  that  it  was  relevant  or  that  de- 
fendant was  prejudiced  in  being  deprived  of 
this  evidence.  Deceased  did  not  enter  tbe 
cab  of  tbe  engine  under  any  claim  of  right  to 
do  so,  and  tbe  evidence  was  undisputed  that 
in  going  aboard  tbe  engine  it  was  not  in  tbe 
discharge  of  bis  duty,  but  was  to  continue 
tbe  quarrel  that  bad  begun  between  tbe  two 
while  deceased  was  standing  on  the  ground. 
Tbe  existence  of  tbe  rule  or  its  violation,  or 
the  relative  rights  of  tbe  two  men  to  be  on 
tbe  engine  under  it.  could  not  by  any  possi- 
bility, it  seems  to  us,  have  had  any  tendency 
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to  show  the  Intent  which  impelled  deceased 
to  board  the  cab.  People  y.  Conkling,  111 
Cal.  618, -44  Pac.  314. 

[■]  5.  Testimony  was  offered  by  the  people 
to  show  the  good  character  of  the  deceased 
for  peace  and  quiet.  Objection  was  sustain- 
ed, and  the  evidence  excluded.  In  his  ad- 
dress to  the  Jury  the  district  attorney  said: 

"He  [defendant]  knew  that  Taylor  was  a  good 
man.  Be  knew  everything  good  about  Taylor, 
and  when  he  aays  he  knew  Taylor  was  a  dan- 
gerous man  be  is  telling  you  absolutely  a  thing 
that  IB  not  so.  I  offered  to  prove  to  uiis  court 
that  the  reputation  of  Mr.  A.  A.  Taylor  in  the 
town  of  Truckee  was  good." 

Whereupon  the  following  took  place: 

"Mr.  La  Bne  (interrupting) :  Just  a  minute, 
Mr.  Arbogast.  We  note  an  exception  to  the  re- 
mark of  the  district  attorney  concerning  this 
matter. 

••The  Court:  The  jury  will  not  in  any  way 
consider  the  statement  just  made  by  the  district 
attorney,  and  not  allow  it  in  any  way  to  enter 
into  their  deliberations  as  to  the  guilt  or  inno- 
cence of  the  defendant. 

"Mr.  Arbogast :     It  is  the  truth,  your  honor. 

"The  Court :  The  evidence  was  offered  and 
objected  to  and  the  objection  was  sustained,  and 
no  further  reference  should  be  made  to  that 
matter. 

"Mr.  Arbogast:  I  am  perfectly  satisfied  on 
that  proposition. 

•*The  Court :  No  further  reference  should  be 
made  to  it  by  either  side.  Wben  evidence  is  re- 
fused admission,  that  forecloses  any  further 
reference  to  the  matter,  and  the  jury  will  not 
consider  that  statement  whatsoever." 

The  admonition  of  the  court  to  the  Jury 
not  to  consider  the  statement  of  the  district 
attorney,  and  "not  to  allow  It  in  any  way 
to  enter  Into  their  deliberations,"  we  must 
presume,  was  obeyed  by  the  Jury,  and  hence 
no  prejudice  came  to  defendant  People  v. 
Burke,  supra;  People  v.  Prather,  134  Cal. 
439,  66  Pac.  689,  863. 

We  discover  no  prejudicial  error  In  any 
of  the  rulings  'ot  the  court,  and  none  In  the 
Instructions  given.  There  was  evidence  suffi- 
cient to  Justify  the  verdict  of  manslaughter. 

The  Judgment  and  order  are  a£9rmed. 

We  concur:  HART,  J.;  BURNETT,  J. 


<26  Cat.  A.  482) 

LrACKENBACH    v.    FINN.      (Civ.    1424.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Feb.  5,  1915.) 

1.  CoBPORATioNS  «=»309— Tbansacwons  Or- 
dered BY  Board  of  Dieectobs— Vai.tdity. 

A  chattel  mortgage  executed  by  a  corpo- 
ration to  a  director  pursuant  to  a  vote  of  the 
director  and  another  director  forming  a  quorum 
of  the  board  of  directors  is  not  void,  but  void- 
able onlv  at  the  instance  of  the  corporation  or 
stockholders;  but  creditors  may  attack  the  va- 
lidity of  the  mortgage  for  actual  fraud. 

[Ed.  Note.— For  other  cases,  see  Corponitions, 
Cent.  Dig.  ii  1366-1373 ;   Dec.  Dig.  ®=>309.] 

2.  Bankboptct   «=»211   —   Corporations  — 
Right  ok  Chattel  Mobtoaqek. 

A  chattel  mortgagee  of  a  corporation  which 
is  adjudged  a  bankrupt  more  than  six  months 
after  the  execution  of  the  mortgage  need  not 
follow  the '  property  into  the  bankruptcy  pro- 
ceedings to  prove  bis  claim,  but  may  maintain 


an  action  against  the  sheriff  levying  on  the 
property  and  taking  possession  thereof  more 
than  6  months  after  execution  of  mortgage 
without  tendering  to  the  mortgagee  the  amount 
of  the  debt  or  depositing  the  amount  as  re- 
quired by  Civ.  Code,  {§  2968,  2969,  for  the  sher- 
iff failing  to  comply  with  the  statute  converted 
the  property  and  vested  the  mortgagee  at  once 
with  right  of  action  for  damages  as  fixed  by  sec- 
tion 3336,  but  the  recovery  must  be  limited  to 
the  amount  secured  by  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §§  321,  323;  -Dec.  Dig.  <S=»211.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  W.  M.  Conley, 
Judge. 

Action  by  F.  Lackenbach  against  Thomas 
F.  Finn.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AflBriued. 

Lucius  L.  Solomons,  of  San  Francisco,  for 
appellant.  H.  W.  Glensor  and  Donald  K. 
Siebert,  both  of  San  Francisco,  for  respond- 
ent 

PER  CURIAM.  This  is  an  action  brought 
against  the  defendant,  as  sheriff  of  the  city 
and  county  of  San  Francisco,  for  the  alleged 
wrongful  conversion  of  property  by  the  tak- 
ing thereof  without  having  paid  or  offered 
to  pay  to  the  mortgagee  the  amount  due  on 
the  mortgage. 

The  facts  In  the  case  are,  in  substance,  as 
follows:  It  appears  that  Minnie  Liackenbach. 
the  daughter  of  the  plaintiff,  with  others  as 
partners,  had  been  conducting  the  business 
of  the  Bellevae  Hospital;  that  she  bought 
out  her  partners,  and  later  organized  a  cor- 
poration which  took  over  the  hospital  busi- 
ness. It  also  appears  that  she  was  Indebted 
to  her  mother,  the  plaintiff,  in  the  sum  of  |1,- 
500  for  money  she  had  borrowed  from  plain- 
tiff, and  which  money  had  been  actually  used 
in  conducting  said  Bellerue  Hospital  and  in 
buying  out  the  Interests  of  her  partners  Just 
prior  to  the  formation  of  the  corporation.  It 
further  appears  that  upon  the  organization 
of  the  corporation  she  transferred  to  It  the 
furniture  and  equipment  of  the  hospital ;  and, 
the  plaintiff  having  demanded  a  mortgage 
upon  the  furniture  and  equipment  as  securi- 
ty for  said  indebtedness,  the  chattel  mort- 
gage In  question  was  thereupon  executed,  to 
wit,  on  August  15,  1910,  and  delivered  to 
plaintiff.  No  money  was  loaned  to  the  cor- 
poration by  the  plaintiff,  but  the  corporation 
assumed,  it  seems,  the  indebtedness  owing 
from  Minnie  Lackenbach  to  plaintiff.  The 
board  of  directors  of  the  corporation  consist- 
ed of  the  plaintiff,  her  daughter  Minnie 
Lackenbach,  and  Mrs.  R.  P.  Gabriel.  A  res- 
olution authorizing  the  execution  of  the  chat- 
tel mortgage  was  passed  by  the  board,  being 
carried  by  the  votes  of  plaintiff  and  Mrs.  R. 
Gabriel,  Minnie  Lackenbach  not  voting,  hav- 
ing been  excused  at  her  own  request.  More 
than  six  months  subsequeiitly  to  the  execu- 
tion of  the  mortgage  and  in  April,  1911,  the 
defendant  herein,  acting  under  executions  In 
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the  one  case  and  an  attaetament  In  another, 
levied  npon  the  mortgaged  property  and  took 
jKMsesslon  thereof,  bnt  did  not  pay  or  tender 
to  plaintiff  the  amount  of  the  mortirage  debt, 
or  deposit  the  amount,  as  required  by  sec- 
tions 2968  and  2969  of  the  CItII  Code.  In 
May,  1911,  three  creditors  of  the  corpora- 
tion filed  a  petition  to  have  it  declared  and 
adjudged  a  bankrupt,  and  a  writ  of  injunc- 
tion was  issued  out  of  the  United  States  Dis- 
trict Court  directed  to  the  defendant  herein, 
restraining  him  from  proceeding  to  an  exe- 
cution sale  of  the  property  here  involved 
pending  the  hearing  and  disi>osltion  of  said 
petition.  The  corporation  was  subsequently 
adjudged  bankrupt,  and  the  property  in  ques- 
tion was  delivered  by  the  defendant  to  the 
trustee  in  bankruptcy.  tJpon  the  day  of  the 
filing  of  the  petition  in  bankruptcy,  the  board 
of  directors — the  plaintiff  not  voting — passed 
a  resolution  ratifying  the  execution  of  the 
chattel  mortgage. 

[1]  As  before  stated,  Che  board  of  direc- 
tors consist'ed  of  three  members.  Two,  there- 
fore, ccmstituted  a  quorum  (section  306,  Civ. 
Code).  At  the  meeting  authorizing  the  exe- 
cution of  the  chattel  mortgage  to  the  plain- 
tiff all  the  directors  were  present,  but  one 
did  not  vote.  The  plaintiff,  however,  did 
vote;  and,  as  she  was  an  interested  party, 
defendant  contends  that  both  the  resolution 
and  chattel  mortgage  were  void  ab  initio. 
The  authorities  in  this  state  do  not  go  to 
that  extent  They  hold  that  a  contract  be- 
tween a  corporation  and  one  of  its  directors, 
by  which  such  director  obtains  property  or 
some  other  advantage  to  himself,  is  not  ab- 
solutely void,  but  is  voidable  at  the  instance 
of  the  corporation  or  its  stockholders.  Graves 
V.  Mining  Co.,  81  Cal.  303,  22  Pac.  665 ;  Fu- 
dickar  V.  Bast  Riverside  I.  Dlst,  109  CaL  29, 
41,  41  Pae  1024 ;  Marsters  t.  Umpqua  Valley 
Oil  Co.,  49  Or.  874,  90  Paa  151,  12  R.  A. 
(N.  S.)  825;  10  Cyc.  1195.  It  is  thus  seen 
that  the  rule  defendant  attempts  to  invoke 
is  solely  for  the  benefit  of  the  corporation 
and  its  stockholders,  and  is  not  available  to 
him  as  a  defense.  Of  course,  the  defendant 
here,  if  regarded  as  standing  in  the  shoes  of 
creditors  of  the  corporation,  might  question 
the  validity  of  the  mortgage  on  the  ground 
of  actual  fraud;  and  the  cases  hold  that 
fraud  win  be  presumed  in  favor  of  a  creditor 
of  the  mortgagor  at  the  time  the  mortgage 
was  made.  But  the  question  of  the  good 
faith  of  the  transaction  was  not  an  issue  in 
this  case;  and,  if  it  had  been,  the  findings 
of  the  court  baaed  on  sufficient  evidence  neg- 
ative the  idea  that  the  chattel  mortgage  was 
executed  with  any  intention  to  hinder,  delay, 
or  defraud  the  creditors  of  the  corporation. 

[2]  We  cannot  agree  with  the  defendant 
that  the  plaintiff  was  bound  to  follow  the 
property  into  the  bankruptcy  proceedings 
for  the  purpose  of  proving  her  claim  and 
minLmizing  the  damages,  or  for  any  other 


purpose.  The  mortgage  being  valid,  the  levy 
of  the  writs  and  the  taking  possession  of  the 
property  without  having  complied  -with  the 
provlalona  of  sections  2968  and  2969  of  tbe 
Civil  Code  constituted  a  conversion,  and  vest- 
ed the  plaintiff  at  once  with  a  right  of  action 
for  damages  as  fixed  by  section  3336,  Civil 
Code,  although  of  course  the  recovery  must 
be  limited  to  the  amount  secured  by  the  mort- 
gage. Rltder  ▼.  Kdgar,  54  Cal.  127;  Irwin 
V.  McDowell,  91  CaL  119,  27  Pac.  601. 

The  defendant  persisted  In  holding  the 
property  under  the  writs  mentioned,  knowing 
of  the  existence  of  tbe  chattel  mortgage  and 
the  drcnmatances  under  which  it  was  execut- 
ed. Tbe  plaintiff  was  not  required  under  the 
law  in  this  state  to  go  to  the  trouble  and  in- 
cur the  exi)ense  and  suffer  the  delay  of  fol- 
lowing the  property  into  the  federal  courts. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

(»  Cal.  A.  US) 

CONLtN  «t  ux.  T.  BMANUBL  LEWIS  INV. 
CO.     (Civ.  1418.) 

(Distrlet  Court  of  Appeal,  First  District,  Cali- 
foinla.    Jan.  22,  1915.     On  Modifica- 
tion of  Judgment,  Jan.  23,  1915.) 

1.  New  Tbiai.  «=>77— Akouitt  or  DAiiA.aBB— 
Passion  ob  Pbbjudice. 

That  a  verdict  is  excessive  becanse  of  tbe 
induaion  therein  of  improper  items  doc3  not 
establish  that  it  was  tbe  result  of  passion  and 
prejadice. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  Si  157-161;   Dec.  Dig.  «=»77.] 

2.  Appeal  and  Bbbob  <S=>1151— Dispositior 
OF  Cause — Modification  or  Judoment. 

A  judgment  wiU  not  be  reversed  for  ex- 
cessiveness  of  the  damages  because  of  the  in- 
clusion of  improper  items,  where  the  party  in 
whose  favor  the  judgment  was  given  consents 
to  a  modification  thereof. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.'  Dig.  U  4498-4606;   Dec.  EHg.  <S=> 

S.  Appeal  and  Ebbob  «=»1050  —  Habuless 
Erbob — Admission  of  Evidence. 

Where  defendant  contracted  to  sell  two  lots 
to  W.,  and  Its  president  pointed  out  to  W.  what 
he  supposed  were  snch  lots,  but  were  actually 
other  lots,  and  W.  went  into  powesgioa  of  the 
lots  pointed  out  and  made  improvements  there- 
on and  paid  a  portion  of  the  purchase  price  and 
assigned  the  contract  to  plamtiffs,  and  defend- 
ant's president,  before  the  assignment,  and  up 
to  and  after  the  final  payment  on  the  contract 
and  the  delivery  of  the  deed  made  and  continued 
to  make  the  same  representations  to  plaintiffs, 
in  an  action  by  plaintiffs  for  their  damages 
from  the  misrepresentations,  the  admission  of 
testimony  as  to  tbe  representations  to  W.  was 
not  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  1068,  1069,  4153-4157, 
4166;    Dec  Dig.  «=»1050. 

4.  AssiaNMKNTS  «=>7S  —  Causes  or  Aonoir 
FOB  Fbaud. 

The  assignment  by  W.  to  plaintifFs  was  not 
an  assignment  of  a  mere  naked  right  to  sue 
for  fraud,  but  was  a  transfer  of  his  interest  in 
the  lots  which  defendant  agreed  to  convey; 
plaintiffs'  cause  of  action  arismg  ttom  the  dam- 
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•g«  sDffeircd  through  their  reliasoe  on  the  rep- 
tesentatioiw  made  to  them. 

[Ed.  Note.— For  other  caaes,  see  Assignments, 
Cent.  Dig.  U  139-142;   Dec.  Dig.  «=373.] 

fi.  TXHDOB    AHD    PUBOHASKB    *=»45— AOTIONB 

FOB  Dakaoks—  "Actual  Fba0d"  —  Qxjm- 

noil  FOB  JVWT. 

Under  Clr.  Code,  f  1672,  providing  that  the 
poaitiTe  assertion,  in  a  manner  not  warranted 
b;  the  information  of  the  person  making  it,  of 
that  which  ia  not  true,  though  he  believes  It  to 
be  tme,  OKistituteB  "actual  fraud,"  the  court 
properly  left  it  to  the  Jury  to  decide  whether 
die  representations  and  mistake  of  defendant's 
praident  constituted  fraud. 

lEA.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  SS  ^^,  ^o•,  Dec.  Dig.  •=> 
48. 

For  other  definitions,  see  Words  and  Phmsea, 
First  and  Second  Series,  Actual  Fraud.] 
6.  Costs  4s»234— Oh  ApPKAi>-MoDiFioATioir 

or  jTTDeMBNT. 

While  the  modification  of  a  judgment  by 
deducting  therefrom  a  part  of  the  sum  recov- 
ered ordmarily  carriers  costs  to  the  appellant, 
where  respondents  conceded  that  the  judgment 
was  excessive  to  the  extent  that  it  was  reduced, 
and  appellant,  by  a  proper  motion  in  the  trial 
court,  could  have  obtained  sneh 'modification, 
neither  puty  should  recover  the  ooets  of  the 
appeal. 

IM.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  892-899;  Dec.  Dig.  «s>234.] 

Appeal  from  Superior  Conrt,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  James  Conlln  and  wife  against 
the  Emanuel  Lewis  Investment  Company. 
Judgment  for  plalntUts,  and  defendant  ap- 
peals.   Modified. 

Denstm,  Cooley  ft  Denson,  of  San  Fran- 
dsco,  for  appellant.  Dndley  D.  Sales  and 
Harold  H.  Maundrell,  both  of  San  Frandaco, 
ft>r  respondents. 

FEB  CUBIAM.  This  is  an  appeal  from 
the- Judgment,  entered  upon  the  verdict  of  a 
jury,  against  the  defendant  and  In  favor  of 
the  plalntlfls. 

It  appears  from  the  evidence,  and  is  not 
disputed  by  defendant,  that  the  defendant  en- 
tered into  a  contract  In  writing  with  Joseph 
WllUams,  whereby  defendant  agreed  to  sell 
to  Williams  lots  14  and  16  in  block  L  of  the 
Hlssdon  Street  Land  Company;  that  Eman- 
uel Lewis,  the  president  of  the  defendant 
company,  took  WUliams  to  the  property  be- 
fore the  contract  was  signed,  and  pointed 
out  to  him  what  he  supposed  were  lots  14 
and  15,  but  which  were  actually  lots  11  and 
12.  WUliams  went  Into  possession  of  these 
lots,  made  Improvements  thereon,  and  paid 
a  portion  of  the  purchase  price.  Thereafter 
he  assigned  the  contract  to  plaintiffs.  De- 
fmdant  (Sonsented  to  the  assignment,  and 
plaintiffs  went  into  possession.  Thereafter 
they  paid  to  the  defendant  the  balance  of  the 
pnrCbase  price  in  monthly  installments,  and 
received  a  deed  to  lots  14  and  16.  Subse- 
quently plaintiffs  were  notified  by  the  Home- 
stead Realty  Company  that  they  were  In  pos- 
session of  lots  11  and  12  belonging  to  that 


company.  PlaintlteB  then  moved  their  house 
and  improvements  to  lots  14  and  IB,  and  thus 
incurred  the  damages  sought  to  be  recovered 
in  this  action  from  the  defendant  At  no 
time  prior  to  the  date  of  the  notification  by 
the  Homestead  Realty  Company  did  plaintiffs 
know  or  have  cause  to  believe  that  they  were 
located  on  the  wrong  lots.  No  evidence  was 
offered  by  the  defendant,  nor  was  any  motion 
made  for  a  new  trial. 

[1,  2]  Plaintlfl  admits  that  the  verdict  is 
excessive  in  the 'sum  of  $165,  but  it  cannot 
be  said,  from  the  mere  fact  that  the  verdict 
is  excessive  iMcanse  of  the  inclusion  therein 
of  improper  items,  that  it  was  the  result  of 
passion  and  prejudice.  Adcock  v.  Ore.  B.  Co., 
46  Or.  173,  77  Pac.  78.  Nor  can  the  Judg- 
ment be  reversed  merely  because  it  was  ren- 
dered for  an  excessive  amount  where,  as  here, 
the  party  in  whose  favor  the  judgment  was 
given  consents  to  a  modification  thereof.  Fox 
▼.  Hale  ft  Norcroas  S.  M.  Co.,  122  CaL  220, 
54  Pac.  731.  In  that  case  It  is  held  that  ap- 
pellate courts  will  modify  the  judgment  ap- 
pealed from  whenever  it  appears  from  the 
record,  or  from  the  admission  of  the  parties, 
that  their  ri^ts  can  be  finally  determined 
thereby. 

[3, 4]  The  action  is  baaed  on  the  ground  of 
fraud  and  misrepresentation  by  the  defend- 
ant, and  defendant  asserts  that  such  an  ac- 
tion is  a  personal  one ;  that  It  does  not  run 
with  the  land;  that  it  was  not  transferred 
to  the  plaintiffs  by  the  assignment  of  the  de- 
fendant's contract  vrith  WUliams;  and  that 
therefore  the  court  committed  error  in  per- 
mitting WUliams  to  testify  that  Emanuel 
Lewis,  the  president  of  the  defendant  com- 
pany, on  the  occasion  of  the  purchase  by 
WUliams  of  the  two  lots  in  question,  pointed 
out  to  him  lots  11  and  12  and  told  him  that 
they  were  lots  14  and  15,  and  that  he  went 
into  possession  of  the  lots  designated  after 
contracting  in  writing  to  buy  them  from  the 
defendant  It  is  not  disputed  that  Williams 
went  into  possession  of  the  wrong  lots  as  the 
result  of  representations  by  Lewis;  but  the 
plaintiffs'  cause  of  action  is  not  necessarUy 
and  exclusively  based  upon  these  misrepre- 
sentations, for  it  is  clear  from  the  evidence 
that  Lewis  must  be  regarded  as  having  made 
the  same  misrepresentations  to  the  plaintiffs 
just  before  the  assignment  of  the  contract, 
and  continued  to  make  them  up  to  and  after 
the  final  payment  on  the  contract  and  the  de- 
UVery  of  the  deed.  These  representations  are 
sufficiently  relied  upon  in  the  ctHnplalnt  Un- 
der these  circumstaqces  the  admission  of 
WUliams'  testimony  cannot  be  deemed  prej- 
udicial *error.  Nor  was  the  assignment  of 
the  contract  by  Williams  to  the  plaintiffs  an 
assignment  of  a  mere  naked  right  to  bring 
an  action  for  fraud,  but  was  the  transfer  of 
the  former's  interest  in  the  lots  agreed  to  be 
conveyed  by  audh  contract  and  the  cause  of 
action  for  fraud  arises  from  the  plaintiffs' 
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damage  suffered  through  their  reliance  upon 
the  representations  made  to  them  by  the  de- 
fendant's president. 

[S]  The  defendant  asserts  that  the  evidence 
shows  mistake  and  not  fraud,  and  contends 
that  the  !!:lvlnK  of  Instructlpns  by  the  court 
on  the  subject  of  fraud  was  error.  "False 
rei«esentatlons  are  legally  fraudulent  If  made 
through  Ignorance,  carelessness,  or  mistake, 
and  the  other  party  Is  deceived  or  misled 
thereby.  Davis  t.  DrlacoU,  22  Tex.  Civ.  App. 
14,  54  S.  W.  43.  In  the  Civil  Code,  section 
1572,  the  rule  Is  declared  as  foUows: 

"Aetual  fraud  is  •  •  •  (2)  The  positive 
assertion,  in  a  manner  not  warranted  by  the 
information  of  the  person  making  it,  of  that 
which  is  not  true,  though  be  believes  it  to  be 
true." 

The  Instructions  complained  of  embraced 
the  law  as  thus  laid  down,  and  left  the  ques- 
tion to  the  Jury  to  decide  whether  or  not  the 
representations  and  mistake  of  the  defend- 
ant, under  all  the  circumstances  of  the  case, 
constituted  fraud.  Such  instructions  were 
correct. 

The  testimony  of  Harold  H.  Maundrell,  ad- 
mitted over  the  objection  of  the  defendant 
and  now  assigned  as  error,  did  not  relate  to 
an  offer  to  compromise  the  matter  here  In- 
volved. When  these  plaintiffs  were  sued  by 
the  Homestead  Realty  Company  for  the  pos- 
session of  lots  11  and  12,  Maundrell,  acting 
as  the  attorney  for  the  Conllns,  called  on 
th^  attorney  for  the  defendant  corporation 
with  a  view  to  settling  the  question  of  who 
would  defend  that  action,  and  while  In  the 
office  of  Ruch  attorney  some  discussion  took 
place,  and  steps  w»re  taken  relative  to  set- 
tling the  whole  matter,  but  there  was  no  of- 
fer made  by  the  defendant  here  to  settle  with 
these  plaintiffs. 

We  are  unable  to  say  that  the  evidence  in 
any  respect  does  not  support  the  verdict  of 
the  Jury. 

The  Judgment  is  modified  by  deducting 
therefrom  the  sum  of  $165,  and  as  thus  modi- 
fled  is  affirmed. 

On  Modification  of  Judgment 

[6]  This  court  on  the  22d  day  of  January, 
1916,  ordered  the  Judgment  of  the  trial  court 
In  the  above-entitled  cause  modified  by  de- 
ducting from  the  amount  thereof  the  sum  of 
$165.  Under  the  ntie  of  this  court  such  mod- 
ification carries  costs  to  the  appellant  It 
appearing,  however,  that  the  respondents  con- 
ceded that  the  Judgment  of  said  trial  court 
was  excessive  to  the  extent  that  it  waa  so 
reduced,  and  that  the  fippellant  could,  by  a 
proper  motion  in  the  trial  court,"  have  ob- 
tained the  said  modification,  we  do  not  think 
that  this  tB  a  proper  case  for  the  appellant 
to  recover  his  costs  of  appeal.  The  opinion 
and  judgment  of  this  court  filed  on  said  22d 
day  of  January,  1915,  is  therefore  modified  by 
adding  thereto  the  words,  "neither  party  to 
recover  the  costs  of  this  appeal." 


(2*  Cal.  A.  509) 
HLADIK  T.  ALLBN  et  al.     (Ov.  1421.) 

(District  Court  of  Appeal,  First  District  Cal- 
ifornia. Feb.  8,  1915.  Rehearing  Denied 
March  10.  1915.  Denied  by  Supreme  Court 
April    8,  1915.) 

1,  Brokebs  €=s82 — CoMuisBioRS— Actions — 
Complaint. 

A  complaint  in  an  action  by  a  broker 
against  a  broker  for  a  balf  of  commissions  paid 
for  procnring  an  exchange  of  real  estate,  which 
alleged  that  defendant  acted  as  agent  of  both 
principals,  making  ttie  exchange,  with  their 
knowledge,  and  that  it  was  agreed  that  plaintiff 
should  have  a  half  of  the  commissions  paid  by 
both  principals,  states  a  cause  of  action,  though 
it  does  not  allege  that  both  principal«  had  any 
knowledge  of  the  agreement  for  a  division  of  the 
commisrions. 

[EM.  Note.— For  other  cases,  see  Broken,  Cent. 
Dig.  §1  101-103;   Dec.  Dig.  <S=»82.] 

2.  Bbokebs  €=>6G — Cqumissions — Aobekukrt 
yoB  Division— Vauditt. 

Defendant  employed  as  broker  by  two  prin- 
cipals to  procure  an  exchange  of  their  real  es- 
tate agreed  to  give  plaintiff  a  half  of  the  com- 
missions. Plaintiff  at  the  inception  of  the  nego- 
tiations was  an  accredited  agent  of  one  of  the 
principals,  but  was  never  an  agent  of  the  oth- 
er prmcipai,  and  never  informed  him  of  the 
agreement  to  divide  commissions.  Plaintiff's 
principal  was  informed  of,  and  consented  to,  the 
agreement.  Beld,  that  the  agreement  between 
the  brokers  was  enforceable,  for  the  transac- 
tion did  not  contravene  any  rule  r^ulating  the 
duties  of  an  agent  to  his  principal,  and  both 
principals  contracting  to  pay  commissions  to 
defendant  on  consummation  of  the  exchange, 
which  was  done. 

[Ed,  Note. — ^For  other  cases,  see  Brokers.  Cent 
Dig.  I  61;  Dec.  Dig.  ®=>66.] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  B.  V.  Sargent 
Judge. 

Action  by  J.  C.  Hladlk  against  H.  B.  Allen 
and  others.  From  a  Judgment  for  plalntlfl, 
defendants  appeal.   Afiirmed. 

Robert  W.  Harrison  and  Richard  C.  Har- 
rison, both  of  San  Francisco,  for  appellants. 
Russell  W.  Cantrell  and  Robert  H.  Borland, 
both  of  San  Francisco,  for  respondent 

LEa^NON,  P.  J.  This  Is  an  action  founded 
upon  an  alleged  oral  agreement  between  bro- 
ker and  broker  for  the  recovery  of  one-tialf 
of  the  commissions  paid  to  one  broker  by  the 
principals  to  an  exchange  of  two  pieces  of 
real  property,  which  exchange  was  alleged  to 
have  been  consummated  as  the  result  of  the 
joint  efforts  of  both  brokers. 

The  facts  of  the  case  as  pleaded  and  prov- 
en upon  l)ehalf  of  the  plaintiff  are  substan- 
tially these:  The  defendants  H.  B.  Allen  and 
L.  D.  Allen,  as  copartners  under  the  name  of 
Allen  &  Co.,  were  engaged  In  business  as  real 
estate  brokers.  J.  H.  Bohlig  and  E.  P.  Win- 
gerter  were  the  owners  of  two  parcels  of  real 
property,  which  they  were  induced  to  ex- 
change as  the  result  of  the  J<^t  efforts  of 
the  plaintiff  and  the  defendants.  At  the  in- 
ception of  the  negotiations  the  plaintiff  alone 
was  the  accredited  agent  of  Bohlig ;  but  the 
defendants,  although  originally  the  sole  agents 
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of  Wingerter,  eventaally,  and  before  the  trans- 
action was  closed,  became  with  the  knowl- 
edge and  consent  of  Wingerter,  the  agents  of 
BohUg.  The  exchange  was  consummated  in 
keeping  with  the  terms  and  conditions  of  ac- 
cepted written  offers  to  exchange  which  pass- 
ed between  the  owners  of  the  property,  un- 
der which  Wingerter,  in  addition  to  convey- 
ing his  property  to  Bohllg,  paid  the  latter 
the  sum  of  ^,000.  Pending  the  negotiations 
for  the  exchange,  it  was  agreed  between  the 
defendants  and  the  plaintiff  that,  in  consider- 
ation of  the  latter's  assistance  in  promoting 
the  exchange,  he  should  receive  one-half  of 
the  commission  which  might  be  paid  to  Allen 
ft'Ca  by  either  or  both  of  the  principals.. 
Although  the  double  character  of  the  defend- 
ants' agency  was  known  to,  and  consented  to 
by,  both  Wingerter  and  Bohlig,  the  former 
was  not  informed  of  the  agreement  to  divide 
the  commission.  Plaintiff,  however,  inform- 
ed his  principal,  Bohllg,  of  the  agreement  to 
divide  the  commission,  and  the  latter  not 
only  consented  thereto,  but,  at  the  request  of 
the  plaintiff,  paid  his  share  of  the  commis- 
sion to  the  defendants.  The  defendants  re- 
ceived as  commission  from  both  principals 
the  aggregate  sum  of  |2,250,  bnt  refnsed  to 
pay  the  plaintiff  any  part  thereof. 

Upon  these  facts  the  plaintiff  prayed  for, 
and  recovered,  a  judgment  against  the  de- 
fendants in  the  sum  of  $1,125,  from  which, 
and  from  an  order  denying  a  new  trial,  the 
defendants  have  appealed. 

[1]  The  sufficiency  of  the  evidence  to  Jus- 
tlfjr  the  findings  is  not  disputed,  but  it  is  con- 
tended upon  behalf  of  the  appellants  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion In  this,  that  it  does  not  affirmatively  al- 
lege that  the  agreement  to  pool  and  divide 
the  commissions  was  entered  into  with  the 
knowledge  and  consent  of  .both  principals. 
In  support  of  tttis  contention  the  appellants 
invf^e  the  familiar  rule  of  the  law  of  agen- 
cy which,  npon  the  gronnd  of  public  policy, 
precludes  a  person  from  acting  in  the  dual 
capacity  of  agent  for  two  principals,  without 
their  knowledge  and  consent,  in  a  transac- 
tion where  their  interests  would  naturally  be 
antagonistic. 

The  rule  relied  npon  has  no  application  to 
the  facts  of  the  present  case.  The  plaintiff's 
complaint,  in  effect,  alleges  that  the  defend- 
ants acted  as  the  agents  of  both  principals 
with  their  knowledge  and  consent  The  dual 
character  of  the  defendants'  agency  necessa- 
rily Implied  that  they  would  be  entitled  to 
commissions  from  both  principals,  and,  hav- 
ing knowledge  of,  and  consenting  to,  the 
dual  character  of  the  defendants'  agency, 
both  principals  presumably  had  knowledge  of, 
and  consented  to,  the  defendants  receiving  a 
double  commission. 

[2]  Passing  to  the  facts  of  the  case  as  ad- 
duced upon  the  trial,  it  is  insisted  upon  be- 
half of  the  defendants  that  the  evidence 
shows  tliat  the  agreement  betwen  the  plain- 


tiff and  the  defendants  to  divide  the  com- 
missions was  not,  in  fact,  known  to  Winger- 
ter, and  that  therefore  the  agreement  was 
void  and  unenforceable  as  being  against  pub- 
lic policy,  notwithstanding  the  fact  that  the 
evidence  shows  beyond  dispute  that  both  prin- 
cipals knowingly  consented  to  the  dual  char- 
acter of  the  defendants'  agency.  More  ac- 
curately stated,  the  defendants'  contentl<m 
in  this  behalf  is  that,  although  their  con- 
tract with  Wingerter  was  valid  and  enforce- 
able because  of  the  fact  that  both  principals 
knew  of,  and  consented  to,  the  double  em- 
ployment of  the  defendants,  nevertheless  the 
agreement  to  pool  and  divide  the  commis- 
sions was  void  because  Wingerter  was  not 
Informed  by  either  the  plaintiff  or  the  de- 
fendants of  the  execution  and  existence  of 
such  agreement  The  evidence  clearly  shows 
that  the  relation  of  principal  and  agent  nev- 
er at  any  time  existed  between  Wingerter 
and  the  plaintiff.  This  being  so,  plaintiff 
was  under  no  obligation  to  inform  Winger- 
ter of  the  agreement  to  divide  the  commis- 
sions, and,  as  the  evidence  shows  that  Boh- 
lig, the  plaintiff's  principal,  was  fully  inform- 
ed of,  and  consented  to,  the  agreement  to 
divide  the  commissions,  it  cannot  be  said  that 
the  plaintiff's  position  in  the  transaction  con- 
travened the  rule  relating  to  and  regulating 
his  duties  as  an  agent.  As  a  matter  of  course 
the  plaintiff  could  not  control  the  conduct  of 
the  defendants  toward  their  principal,  Win- 
gerter, and,  not  occupying  a  fiduciary  rela- 
tionship towards  Wingerter,  it  was  no  con- 
cern of  the  plaintiff  whether  or  not  the  de- 
fendants informed  Wingerter  of  the  agree- 
ment In  question.  The  duty,  if  any,  in  tills 
behalf  devolved  upon  the  defendants  alone; 
for,  as  was  said  In  the  case  of  Dearing  r> 
Sears,  50  Hun,  604,  3  N.  T.  Supp.  31: 

"There  was  nothing  in  the  contract  which  the 
law  condemns,  as  between  the  plaintiff  and  the 
defendant.  As  we  have  seen,  the  plaintiff  vio- 
lated no  obligation  or  doty  towards  his  princi- 
pal. He  bad  the  riRht  to  assume  that  the  de- 
fendant was  dealing  as  fairly  with  the  principal, 
whom  he  represented,  and  that  he  had  acquaint- 
ed him  with  the  proposed  division  of  commis- 
sions. If  the  defendant  failed  to  do  this,  or 
otlierwise  to  observe  the  'uberrima  fides'  which 
the  law  exacts  from  an  agent  towards  his  prin- 
cipal, he  thereby  imperiled  his  claim  to  compen- 
sation for  his  services,  *  *  *  but.  after  hav- 
ing received  such  compensation,  he  could  not 
avail  himself  of  his  own  wrongdoing  as  a  means 
of  defense  against  the  demand  for  a  part  of  the 
money,  based  upon  a  contract  which  was  per 
fectly  lawful,  so  far  as  the  claimant  was  con 
cemed." 

Apart  from  the  foregoing  considerations,  it 
is  an  undisputed  fact  In  the  case  that  the  dual 
character  of  the  defendants'  agency  was 
known  and  consented  to  by  Wingerter,  and 
there  Is  in  the  record  undisputed  and  con- 
vincing evidence  that  Wingerter  knowingly 
consented  to  the  defendants  receiving  double 
commissions.  In  this  connection  the  record 
shows  two  paper  writings  offered  and  receiv- 
ed in  evidence  upon  behalf,  of  the  plaintiff, 
both  of  which,  over  the  signatures  of  Win- 
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gerter  and  BoUlg,  ore  addressed  to  and  au- 
thorize the  defendants,  as  the  agents  of  both 
Wlngerter  and  Bohlig,  to  negotiate  upon  stat- 
ed terms  and  conditions  the  exchange  In 
question,  and  provided  that  a  sped&ed  com- 
mission would  be  paid  to  the  defendants  by 
both  Wlngerter  and  Bohlig  upon  the  consum- 
mation of  the  exchange.  Under  such  circum- 
stances the  defendants'  right  to  the  commis- 
sions agreed  upon  conid  not  hare  been  suc- 
cessfully denied  by  either  Wlngerter  or  Boh- 
lig (Jauman  t.  McCuslck,  166  CaL  618,  187 
Pac.  254),  and  being  legally  obligated  to  pay 
the  agreed  and  earned  commissions.  It  was 
no  concern  of  the  public  or  of  Wlngerter  and 
Bohlig  what  the  defaidants  did  or  agreed 
to  do  with  the  eomniissi<»ts  paid  to  them. 

For  the  reasons  stated,  the  Judgment  and 
order  appealed  from  are  affirmed. 


We    concur: 
GAN,  J. 


BICHABDS,    J.;     EBBBI- 


(2S  Cal.  A.  514) 

PEOPLE  T.  HUNT.    (Cr.  B39.) 

(District  Court  of  Appeal,  Tint  District,  Cali- 
fornia. Feb.  9,  1915.  Rehearing  Denied 
March  10,  1915.  Denied  by  Supreme  Court, 
April  8,  1916.) 

1.  Criminai.  Law  ®=3650  —  Tbial  —  Mibde- 

KEANOB  OF  TKB  JdDQK. 

For  the  trial  judjje  to  ask  questions  of  wit- 
nesses and  jurors  which  tended  to  elucidate  the 
matter  and  were  not  objectionable,  unless  be- 
cause asked  by  bim,  is  not  error. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  1524r-1533;  Dec  Dig.  «=> 
056.] 

2.  Cbihinai.  Law  «=Bll66Vi  —  Bbvibw  — 
Harmless  Bbbob. 

Where  the  judge  emphatically  disclaimed 
any  leaning  toward  the  prosecution,  his  asking 
questions  of  witnesses  and  jtuxirs  which  tended 
to  elucidate  the  matter  was  harmless,  if  erro- 
neous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3114r-3123;  Dec.  Dig.  «=> 
1166%.] 

8.  Cbiminal  Law   «=»117&— Afpeai<— Hash- 

LESS  EbBOB. 

Where  it  already  affirmatively  appeared 
that  the  accused  was  a  duly  licensed  osteopathic 
physician,  the  exclusion  of  diplomas  showing 
that  fact  was  not  prejudicial.  • 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  3145-3153;  Dec.  Dig.  «=> 
1170.] 

4.  CanaNAi.  Law  «s>823  — Inbtbuctions  — 
Ebbob— Ctbk  bt  Otheb  Inbtbuotionb. 

In  a  prosecution  against  an  osteopath  for 
performing  an  operation  which  resulted  In  the 

{>atient's  death,  an  instruction  that  it  was  un- 
awful  for  any  one  not  a  regularly  licensed 
physician  or  surgeon  to  operate  upon  a  person 
in  any  manner,  while  too  broad,  is  harmless 
when  taken  in  connection  with  other  instruc- 
tions, submitting  the  specific  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |{  1992-1995,  8158;  Dec.  Dig. 
«=»823.] 

5.  Homicide  9=337  —  OFEBATTon  bt  UmJ- 
CENSED  Physician. 

One  not  a  licensed  physician  or  surgeon 
may,  if  he  has  reasonable  cause  to  believe  that 
an  Immediate  operation  is  necessary  to  save  the 


life  of  another,  attempt  to  perform  the  opera- 
tion, and  if  he  acta  with  due  caution  and  cir- 
cumspection, he  is  not  guilty  of  manslaughter 
in  the  event  of  death  ensuing. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  68;  Dec.  Dig.  «=937.] 

6.  Cbiminal   Law   «s9830— Tbial— Ikstbuo- 

TIONS. 

The  refusal  of  instruction  which,  as  request- 
ed, omitted  a  qualification  as  to  tiie  light  of 
defendant  who  was  not  a  regular  physician 
or  surgeon,  to  perform  an  operation  that  re^ 
suited  fatally  was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {(  2012,  2017;  Dec.  Dig.  <S=» 
830.} 

7.  Cbiminai.  Law  «=9ll72— Aivbal— Habu- 

LEBS    EbbOB. 

Where  there  was  no  evidence  that  defend- 
ant an  osteopathic  physician,  who  attempted 
to  perform  a  major  surgical  operation,  acted 
with  any  care  or  caution,  the  error  in  an  in- 
struction, charging  that  no  one  but  a  regular 
physician  or  surgeon  could  operate  on  another, 
in  failing  to  inform  the  jury  of  the  ri^ht  of  a 
layman  to  operate  in  case  of  necessity,  is  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3128,  3154-8167,  315fr- 
3163,  3169;  Dec  Dig.  «=1172.] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  Benjamin  F.  Bledsoe,  Judge. 

A.  L.  Hunt  was  convicted  of  manslaughter, 
and  from  the  Judgment  and  order  denying  a 
new  trial,  he  appeals.    Affirmed. 

Bums  &  Watkins,  of  Fresno,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Kiordan, 
Deputy  Attj.  Gen.,  for  the  People. 

RICHARDS,  J.  This  la  an  appeal  from 
the  Judgment  upon  conviction  of  the  defend- 
ant of  the  crime  of  manslaughter,  and  from 
an  order  denying  a  new  trlaL 

The  first  contention  of  the  appellant  is  that 
the  Information  Is  insufficient,  and  that  the 
general  and  special  demurrer  thereto  should 
have  been  sustained.  This  contention  aa 
presented  In  the  demurrer  is  twofold:  First, 
that  the  Information  la  not  in  the  language 
of  the  statute ;  and,  second,  that  it  Is  uncer- 
tain In  that  the  defendant  was  not  enabled 
to  know  therefrom  wbetha:  he  was  being 
prosecuted  for  voluntary  or  Involuntary  man- 
slaughter, and.  If  for  the  lattn,  whether  he 
was  charged  with  manslaughter  In  the  com- 
mission of  an  unlawful  act  not  amounting 
to  a  felony,  or  in  the  commission  of  a  law- 
ful act  which  might  produce  death  In  an 
unlawful  manner,  or  in  the  oommJaston  of 
a  lawful  act  without  due  caution  or  circum- 
spection. Counsel  fOr  the  appellant  argue 
quite  strenuously  and  forcibly,  both  in 
their  opening  and  closing  briefs,  in  support 
of  this  contoiticxi,  citing  cases  from  otiier 
JUTisdlctlons  to  sustoln  their  view.  We 
think,  however,  that  the  ruling  of  this  court 
Is  controlled  by  the  case  of  People  v.  Pearne, 
118  Cal.  154,  50  Pac  376,  wherein  the  Su- 
preme Court  has  held  an  Information  in  sub- 
stantially the  same  language  and  form  as 
that  In  this  case  to  be  sufficient 
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[1,  X]  The  next  coatentlon  of  tbe  appellant 
la  that  tbe  court  erred  In  denying  the  defend- 
ant's challenge  to  the  Juror  Oarl  S.  Ponlsen 
for  actual  bias.  This  contention  is  Involved 
In  the  farther  contention  of  the  appellant 
that  the  Judge  of  the  conrt,  during  the  ex- 
amination of  the  Jurors  and  the  trial  of  the 
case,  was  guilty  of  misconduct  prejudicial 
to  the  rights  of  the  defendant,  and  that  such 
misconduct  consisted  in  the  Judge  of  the 
court  undertaking  to  question  Jurors  upon 
voir  dire  examination  as  to  their  qualifica- 
tions, and  also  in  the  questioning  of  witness- 
es during  the  trial  respecting  certain  essen- 
tial elements  and  Issues  in  tbe  case.  It  is 
the  contention  of  the  appellant  that  the  Judge 
of  the  court  by  so  doing  placed  himself  In 
the  attitude  of  a  prosecutor  to  such  an  ex- 
tent as  to  indicate  to  the  Jury  that  he  was 
prejudiced  against  the  defendant  and  that 
his  sympathies  were  with  the  prosecution. 
We  have  examined  the  record  in  this  case 
with  great  care  in  the  light  of  these  conten- 
tions, and  in  view  of  both  of  the  constitution- 
al inhibition  against  the  right  of  courts  to 
diarge  Juries  in  regard  to  matters  of  fact, 
and  of  the  express  language  of  the  Supreme 
Court  in  the  early  case  of  People  v.  Williams, 
17  CaL  147,  followed  in  later  cases,  and  es- 
pecially commented  upon  and  approved  by 
this  court' in  the  recent  case  of  People  T. 
Conboy,  15  Cal.  App.  97,  113  Pac.  703,  where- 
in Judges  of  trial  courts  have  been  repeated- 
ly cautioned  against  the  assumption  of  any 
attitude  towards  the  parties  or  the  evidence 
in  tile  case  which  might  tend  to  Indicate  to 
the  minds  of  susceptible  Jurors  the  leaning 
of  tbe  Judge  in  favor  of  or  against  either 
side.  Upon  such  examination  of  this  record 
we  are  unable  to  say  that  the  Judge  who 
tried  this  case  transgressed  the  proper  limits 
of  Judicial  discretion  in  essaying  to  put  to  the 
above-named  Juror  certain  questions  touching 
upon  his  qualifications,  and  which  resulted 
in  what  we  hold  to  be  a  proper  denial  of  the 
defendant's  challenge  of  said  Juror  for  bias. 
Neither  are  we  able  to  say  that  the  Judge 
overstepped  the  proper  bounds  of  his  Judicial 
province  in  essaying  on  his  own  account  to 
pursue  the  examination  of  certain  witnesses 
in  tbe  cause  bey<»id  the  distance  gone  upon 
their  direct  and  cross-examination,  with  a 
view  to  elucidating  certain  facts  touched  up- 
on but  not  fully  brought  out  by  questions  of 
the  respective  counseL  Our  attention  has 
been  called  to  no  single  question  asked  by 
the  Judge  of  the  court  either  of  a  Juror  or  of 
a  witness,  which  was  properly  subject  to  any 
obj€«Uon  other  than  the  objection  that  it 
was  being  asked  by  the  Judge  instead  of  by 
counsel.  In  addition  to  this  the  record  shows 
that  at  once  upon  the  defendant's  counsel 
making  their  first  objection  to  tbe  court's  ac- 
tion, the  Judge  directly  and  emphatically 
disclaimed  any  leaning  upon  his  part  In 
favor  of  or  against  either  side,  and  in- 
■tmcted   the  Jury  that  they   were   not  to 


consider  the  questionB  pat  by  him  as  in- 
dicating In  any  degree  the  Interest  or  atti- 
tude of  the  Judge  of  the  court ;  and  the  court 
further,  in  its  charge  to  the  Jury,  again  In- 
structed them  to  the  same  effect  Presum- 
ably the  Jury  regarded  these  instructiMis ; 
and,  this  being  the  state  of  the  record,  we 
are  constrained  to  hold  that  the  action  of  the 
court  in  the  foregoing  respects  was  without 
prejudicial  error  to  the  defendant 

[3]  With  respect  to  tbe  other  alleged  errors 
of  the  court  during  the  examination  of  Ju- 
rors, we  think  the  contrition  of  tbe  appel- 
lant to  be  without  merit  We  are  also  at  the 
cq;«inlon  that  the  objections  to  the  defendant 
to  the  rulings  of  the  court  upon  questions 
put  to  Dis.  Oouey,  Hoiddns,  and  Maupin  can- 
not be  sustained.  As  to  the  action  of  tbe 
court  in  refusing  to  admit  in  evidence  tbe 
diplomas  of  the  defendant  as  a  graduate  of 
several  colleges,  and  especially  of  the  Los 
Angeles  College  of  Osteopathy,  we  think 
there  was  no  substantial  error,  especially 
since  it  had  already  affirmatively  appeared  in 
evidence  that  the 'defendant  was  a  duly  li- 
censed osteopathic  physician. 

The  next  and  most  serious  contention  of 
the  appellant  Is  that  the  court  erred  in  giv- 
ing certain  instructions  to  the  Jury,  and  in 
refusing  to  give  certain  other  instructions 
requested  on  behalf  of  the  defendant  In 
order  to  determine  the  Issues  raised  by  these 
contentions  it  is  necessary  to  briefly  review 
the  facts  of  the  case. 

The  defendant  was  charged  with  man- 
slaughter in  having  caused  the  death  of  a 
married  woman  named  Florence  Saier.  Tbe 
evidence  showed  that  the  deceased,  who,-  be- 
fore her  marriage  bore  the  name  of  Florence 
Williams,  was  of  the  age  of  about  21  years, 
and  that  she  had  been  residing  for  several 
months  prior  to  her  death  in  Merced  county, 
where  she  had  become  acquainted  with  one 
Peter  Saier,  witb  whom  on  several  occasions 
siie  went  riding  on  a  motorcycle.  On  one  of 
these  trips  she  was  thrown  from  the  machine 
and  severdy  injured;  and,  after  being  con- 
fined to  her  bed  in  Merced  for  a  period  of 
about  10  days  under  tbe  care  of  a  physician 
and  nurse,  it  was  discovered  that  she  was 
advanced  in  pregnancy  about  five  months, 
and  that  Peter  Saier  was  the  cause  of  this 
condition.  An  immediate  marriage  with 
Saier  was  arranged  for  and  consummated, 
whereupon  tbe  woman  was  removed  to  tbe 
home  of  her  sister,  Mrs.  Leona  Brown,  in 
Fresno,  where  she  remained  for  several  days 
in  a  sick  and  suffering  condition,  complain- 
ing of  pains  in  ber  back,  stomach,  abdomen, 
and  sides,  and  during  a  portion  of  which  time 
she  had  a  considerable  flow  of  blood  from  the 
vagina.  This  condition  continuing  for  sev- 
eral days,  and,  apparently  increasing,  her 
sister,  Mra  Brown,  became  alarmed,  and 
called  in  tbe  defendant,  who  was  then  engag- 
ed in  practicing  as  an  osteopathic  physician 
in  Fresno.    When  the  defendant  came  to  see 
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tbe  deceased  he  was  informed  of  her  condi- 
tion, and  of  the  facts  of  her  fall  from  the 
motorcycle  and  eubwquent  suffering.  He 
gave  her  a  bjrpodennic  injection  to  quiet  her, 
and  then  declared  to  Mrs.  Brown  that  he  was 
not  the  doctor  for  the  case,  but  that  a  sur- 
geon should  be  called  in.  There  is  evidence 
tending  to  show  that  an  effort  was  made  to 
secure  the  attendance  of  one  or  more  regular 
physicians,  but  without  result,  probably  ow- 
ing to  the  fact  that  It  was  nig^tUme^  Final- 
ly, and  in  view  of  Mrs.  Brown's  increasing 
alarm  and  insistence  that  he  remain,  the  de- 
fendant said  that  he  would  do  what  he  could 
to  belp  tbe  suffering  woman.  He  then  went 
away,  returning  in  about  half  an  hour  with 
a  valise;  and,  after  requesting  Mrs.  Brown 
to  furnish  hot  water  and  towels,  was  alone 
with  the  deceased  for  another  half  hour,  at 
the  end  of  wbicli  time  he  reappeared,  stating 
to  Mrs.  Brown  that  be  could  do  nothing  for 
her  sister,  and  that  she  must  have  a  surgeon 
and  be  taken  to  some  place  where  she  would 
receive  proper  attention.  He  then  went  out 
in  search  of  other  doctors,  and  finally  procur- 
ed Dr.  Couey  to  come  to  the  apartments 
where  the  deceased  was  at  about  2  o'clock 
in  the  morning.  Upon  bis  arrival  Dr.  Couey 
had  tbe  woman  at  once  taken  to  a  hospital, 
where  she  was  examined  by  Drs.  Couey  and 
Maupin.  They  found  her  suffering  from  in- 
ternal injuries  which  could  only  be  reached 
by  abdominal  incision,  which  being  made, 
exposed  tbe  fact  that  a  shockingly  unskillful 
operation  bad  been  attempted  for  the  manifest 
purpose  of  procuring  an  abortion,  but  In  the 
course  of  which  vital  organs  had  been  so 
severed  and  injured  that  it  was  not  likely 
that  the  patient  could  survive.  She  in  tact 
died  within  the  next  two  days  from  the  ef- 
fects of  tbe  operation  which  tbe  defendant 
had  attempted  to  perform. 

[4]  The  foregoing  facts  were  elicited  upon 
the  trial.  The  defendant  did  not  take  the 
witness  stand,  nor  was  there  any  evidence 
offered  on  bis  behalf,  or  otherwise,  tending 
in  any  degree  to  show  that  the  operation  was 
performed  with  due  or  any  caution  or  cir- 
cumspection. 

In  its  charge  to  the  jury  the  court  gave  the 
following  four  instructions  of  which  the  ap- 
pellant complains: 

"(1)  It  is  unlawful  for  any  person,  not  a  reg- 
ularly licensed  physician  or  surgeon,  to  operate 
upon  or  in  any  manner  sever  or  penetrate  any 
of  tbe  tissues  of  human  beings,  except  the  sever- 
ing of  the  umbilical  cord. 

"(2)  If  you  find  from  the  evidence  beyond  rea- 
Bonalile  doubt  that  the  defendant,  A.  L.  Hunt, 
did,  at  the  time  and  place  set  oat  in  the  infor- 
mation, perform,  or  attempt  to  perform,  an 
operation  upon  the  person  of  Florence  Saier 
for  the  purpose  of  delivering  an  unborn  child, 
but  that  the  operation  or  attempted  operation 
was  performed  without  due  caution  and  cir- 
cumspection, or,  if  you  are  satisfied  beyond  a 
reasonable  doubt  that  tbe  delivering  of  such  tm- 
bom  child  was  not  necessary  to  save  the  life  of 
Florence  Saier,  and  you  should  also  find  and  be- 
lieve beyond  a  reasonable  doubt  that  death  re- 
sulted to  said  Florence  Saier  as  the  result  of 


such  operation  so  performed,  then  you  should 
find  the  defendant  guilty  as  charged. 
"(3)  You     &ifi    further    instructed    that    the 

£  roofs  in  this  case  show  that  the  defendant,  A. 
I.  Hunt,  is  a  fully  licensed  osteopathic  practi- 
tioner, but  is  not  licensed  to  administer  drugs  or 
practice  major  surgery.  And,  if  yon  find  from 
the  evidence  that  he  did,  in  an  attempt  to  de- 
liver an  unborn  child  from  the  body  of  Florence 
Saier  during  her  lifetime,  and  for  that  purpose 
performed  or  undertook  to  perform  a  major  sur- 
gical operation  for  the  purpose  of  so  delivering 
said  child,  and  if  you  further  find  that  death 
resulted  to  said  Florence  Saier  as  tbe  result  of 
said  operation,  then  it  is  your  duty  to  find  the 
defendant  guilty  as  charged  in  the  information. 

"C4)  If  you  should  find  from  the  evidence  in 
this  case  to  a  moral  certainty  and  beyond  a 
reasonable  doubt  that  the  defendant,  A.  L.  Hunt, 
did,  on  or  about  the  6th  day  of  April,  1914,  in 
the  county  of  Fresno,  state  of  California,  know- 
ingly and  intentionally  perform  or  attempt  to 
perform  an  operation  upon  Florence  Saier  while 
she  was  pregnant,  for  the  purpose  of  causing 
her  a  miscarriage,  when  such  operation  was  not 
necessary  to  save  her  life,  and  that  by  reason 
of  such  operation,  said  Florence  Saier  died,  it 
is  your  duty  to  find  the  defendant  guilty  as 
charged.  You  are  also  instructed,  gentlemen, 
that,  if  it  be  true  that  Florence  Saier  was 
pregnant,  and  from  some  previous  injury  or 
cause  was  about  to  have  a  miscarriage,  and  the 
defendant  as  a  physician  was  called  upon  to 
attend,  and  did  attend,  said  Blorence  Saier,  and 
undertook  to  aid  her  and  assist  her  in  her  im- 
pending miscarriage,  and  while  engaged  in  the 
performance  of  such  service  performed  the 
same  witl^  such  want  of  due  caution  and  circum- 
spection that  said  Florence  Saier  died,  the  de- 
fendant would  be  guilty  as  charged,  provided  he 
acted  with  gross  ignorance  of  his  art  or  with 
gross  inattention  to  his  patient's  safety,  or  with 
such  neglect  or  lack  of  care  for  her  safety  and 
welfare  as  shows  upon  his  part  an  indifference 
as  to  whether  she  recovered  at  all." 

It  is  conceded  by  the  respondent  that  tbe 
first  of  these  instructions  is  erroneous  as  em- 
bracing a  legal  proposition  entirely  too  broad 
for  the  facts  of  this  case ;  but  the  respond- 
ent contends  that  the  instructions  of  tbe 
court  should  be  considered  as  a  whole,  and 
when  so  considered  the  first  of  the  foregoing 
Instructions  becomes  innocuous;  and,  far- 
ther, that  the  instructions  as  a  whole  fairly 
set  forth  the  several  theories  of  the  case  up- 
on any  one  of  which  the  prosecution  was  en- 
titled to  rely  for  a  conviction. 

As  to  the  first  of  tbe  above  instructions, 
this  view  is  probably  permissible,  although 
the  giving  of  instructions  of  that  character 
is  not  to  be  regarded  with  favor. 

[6-7]  As  to  the  three  succeeding  instruc- 
tions, wben  read  together  they  will  be  found 
faulty  In  two  main  respects:  The  first  of 
these  consists  in  the  omission  to  inform  tbe 
Jury  that  if  the  defendant  believed,  and  aa 
a  reasonable  person,  under  the  circumstanc- 
es of  the  case  as  presented  to  him  at  tbe 
time,  had  reasonable  cause  to  believe, 'that 
the  attempted  operation  was  necessary  to 
save  the  life  of  the  deceased,  and  that  if, 
acting  upon  sucb  belief,  be  attempted  to  per- 
form the  operation  in  question,  and  acted 
wttb  due  caution  and  circumspection,  in  so 
doing  he  would  not  be  guilty  of  manslaugh- 
ter, and  that  whatever  reasonable  doubt  the 
Jury  might  have  upon  this  subject  they  were 
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to  resolve  In  favor  of  the  defendant.  The 
second  error  in  these  Instructions  consists 
in  tlie  charge  that  the  defendant  was  not,  as 
an  osteopathic  practitioner,  licensed  to  per- 
form major  operations,  and  that  if  he  did  at- 
tempt to  perforin  such  an  operation  upon  the 
deceased,  as  the  result  of  which  her  death  oc- 
curred, he  would  be  guilty  of  manslaughter. 
This  Is  not  a  correct  statement  of  the  law. 
The  right  of  persons  to  perform  or  attempt 
to  perform  surgical  operations  upon  others, 
In  the  honest  and  reasonable  belief  that  audi 
operations  are  necessary  in  order  to  save  the 
Ufe  of  those  needing  such  ministrations.  Is 
not  confined  to  those  who  are  licensed  by  the 
state  to  i>erform  surgical  operations  of  the 
nature  of  that  attempted  In  this  case.  Any 
person  actuated  by  the  reasonable  belief, 
based  dpon  the  circumstances,  that  such  an 
operation  is  necessary  to  save  life,  and  who 
acts  with  due  caution  and  circumspection  in 
the  performance  of  such  operation,  cannot  be 
held  guilty  of  manslaughter.  We  think  the 
foregoing  instructions  were  erroneous  in  both 
the  above  respects,  and  that  had  the  defend- 
ant asked  for  a  proper  instruction  covering 
these  points,  and  had  there  been  any  evidence 
tending  to  show  that  the  defendant  acted 
with  due  or  any  caution  and  drcumspection 
in  the  performance  of  the  operation  in  ques- 
tion, there  can  be  little  doubt  but  that,  the 
foregoing  erroneous  instructions  would  have 
entitled  the  defendants  to  a  reversal  of  the 
Judgment  and  a  new  trial  in  the  case.  The 
defendant  did  in  fact  request  several  instruc- 
tlona  apparently  intended  to  cover  the  two 
particular  points  in  which  the  above  instruc- 
tions given  by  the  court  were  defective ;  but 
each  of  the  instructions  asked  by  the  defend- 
ant is  also  defective  in  the  omission  of  an 
essential  element,  which  is  that  the  defend- 
ant must  have  believed,  and  been  entitled  as 
a  reasonable  man  under  all  of  the  circum- 
stances to  have  believed,  that  the  operation 
was  necessary  In  order  to  save  the  life  of 
the  deceased,  before  be  would  have  been  Jus- 
tified In  attempting  to  perform  It,  whether 
be  was  a  duly  licensed  surgeon  or  not.  The 
omission  of  this  essential  element  would 
have  been  sufScient  to  have  Justified  the 
court  In  its  refusal  to  give  the  Instructions 
of  the  defendant  in  the  form  in  which  they 
were  requested.  Whether  or  not  the  court 
should,  of  its  own  motion,  have  amended 
these  Instructions  of  the  defendant  in  the 
above  respects.  It  Is  not  necessary,  under  the 
facts  of  this  case,  to  decide,  for  the  reason 
that  there  was  no  evidence  whatever  before 
the  Jury  which  would  have  warranted  a  find- 
ing that  the  defendant  acted  with  due  or  any 
caution  or  circumspection  in  the  attempted 
performance  of  the  operation  in  question,  or 
which  would  have  Justified  the  jury  or  any 
member  thereof  in  entertaining  a  reasonable 
doubt  upon  this  branch  of  the  case ;  but,  on 
the  contrary,  the  evidence  atfirmatlvely  and 


indisputably  shows  that  the  defendant.  In  bis 
attempted  performance  of  the  operation  In 
question,  acted  with  a  shocking  degree  of 
unskiUfulness,  evincing  an  almost  Incredible 
ignorance  of  surgei?  and  anatomy,  and  ut- 
terly wanting  In  those  elements  of  skill,  cau- 
tion, and  circumspection  which  the  law  re- 
quires and  which  should  Invariably  attend 
upon  such  an  operation.  These  being  the  un- 
disputed facts  and  uncontradicted  proofs  In 
the  case,  the  errors  of  the  court  in  giving  the 
instructions  to  which  the  defendant  has  ob- 
jected become  immaterial,  as  does  also  the 
failure  of  the  court,  if  the  same  be  error,  to 
have  amended  and  then  given  Instructions 
covering  the  points  ineffectively  presented  in 
the  requested  Instructions  of  the  defendant; 
and  this  for  the  reason  that  In  any  event  it 
would  have  been  the  duty  of  the  Jury  to  have 
found  the  defendant  guilty  of  manslaughter, 
and  for  the  Jury  to  have  failed  to  have  per- 
formed this  duty  in  this  case  would  have 
(ilearly  amounted  °to  a  miscarriage  of  justice. 
This  being  so,  it  becomes  our  duty  to  sus- 
tain the  verdict  of  the  Jury. 
The  Judgment  and  order  are  affirmed. 

We  concur:  LENNON,  P.  J.;  KERBI- 
GAN,  J. 

(2<  Col.  A.  m.) 
COHEN  V.  CONNICK,  Superior  Court  Judge, 
et  al.     (Civ.  1320.) 

(District  Court  of  Appeal,  Third  District,  Cali- 

■fomia.     Feb.  6,  1915.    Rehearing  Denied 

by  Supreme  Court  April  5,  ldl5.) 

1.  JtrSTICES    OF  THB    Pbacb   4=s>159— Afpbal 
Bonn — Defect  in  Fobm. 

Where  an  appellant  to  the  superior  court 
from  a  judgment  rendered  against  him  in  a 
justice  court  filed  an  appeal  undertaking  with 
sureties,  as  required  by  Code  Civ.  Proc.  §  978, 
foi-mally  proper,  except  that,  having  been  pre* 
pared  on  a  printed  form  for  use  as  an  under- 
taking for  costs  and  to  stay  execution  as  well, 
is  contained  a  form  for  the  stay  of  execution 
not  tilled  out,  such  form  rendered  the  bond 
merely  formally  defective,  and  bo  did  not  destroy 
eSicacy  to  perfect  the  appeal ;  the  sureties  hav- 
ing effectually  exprcsised  their  purpose  to  be 
responsible  for  any  costs  on  appeal. 

[Ed.  Note. — BV>r  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §§  544,  550-578;  Dec. 
Dig.   <8=159.] 

2.  Justices  of  the  Peace   «=»159— Appeai. 
Bond— Defect  in  Fobm. 

An  undertaking  with  sureties  to  pay  costs, 
filed  on  appeal  from  a  justice's  court  to  the. 
superior  court,  as  required  by  Code  Civ.  Proc. 
§  978,  was  not  so  defective  as  to  render  the  ap- 
peal ineffectual  by  its  failure  to  provide  ex- 
pressly for  indemnifying  the  respondent  in  case 
the  appeal  should  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |S  544,  550-678;  Dec. 
Dig.  <g==>159.] 

3.  APFEAL    and     EBBOB     9=>784— PEBFECTINa 

OF    Appeal— PoBMAL    Defects— Tbial    on 

THE  Mebitb. 

Where  no  positive  violence  is  thereby  done 
to  any  rule  of  procedure  or  practice,  a  cause 
should  be  heard  on  its  merits  on  appeal,  de- 
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•pite  any  merdj  formal  defect  in  the  perfectLog 
of  the  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3126,  3127 ;  Dec.  Dig.  «=> 
784.J 

4.  Jttsttcbs  or  tbb  Peack  4=>109— Affkai. 

Bond— DEntCT  iif  Fobm— Pbopbiett  of  Ao- 

DinoNAi.  Bono. 

Where  appellant's  nndertaking  for  costs, 
with  sureties,  was  defective  in  form,  the  re- 
spondent could  not  complain  of  such  appellant's 
action  in  filing  an  additional  bond,  perfect  in 
form,  whether  or  not  anch  additional  bond  was 
strictly  necessary. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {§  644,  660-678;  Dec. 
Di«.  «=»158.] 

6.  Pbohibition  (S=»28— PBOHiBcnoN  to  Tbt 

Affkazt— Scope  of  Irquibt. 

On  petition  for  a  writ  of  prohibition  to 
restrain  the  superior  court  from  hearing  an 
appeal  from  a  justice's  court  on  the  ground  that 
the  undertaking  for  costs  required  by  statute  to 
be  filed  to  perfect  such  appeal  had  been  defec- 
tive, the  court  could  not  consider  the  petition- 
er's objection  to  the  action  of  the  superior  court 
in  refusing  to  dismiss  the  appeal  because  of  ap- 
pellant's delay  in  bringing  it  to  a  hearing. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  I  77;    Dec.  Dig.  «=928.] 

Petition  for  writ  of  prohibltioii  by  If.  Co- 
hen against  Clifton  H.  Connlck,  as  Ju(}g«  of 
the  Superior  Court  of  the  County  of  Hum- 
boldt, and  said  Superior  Court    Denied. 

J<dm  F.  Dufur  and  Henry  L^  Ford,  both  of 
Eureka,  for  petitioner.  Pierce  H.  Byao,  of 
Eureka,  for  reapondenta. 

BUBNEfIT,  J.  Petitioner  seeks  to  prohibit 
the  lower  court  from  proceeding  with  the 
trial  of  the  case  at  Cohen  t.  Blum,  on  api)eal 
from  the  Justice  court  of  Eureka  township. 

In  response  to  the  alternative  writ  hereto- 
fore Issued  out  of  this  court,  respondents 
have  filed  a  demurrer  and  an  answer;  the 
latter  containing  a  transcript  of  the  testi- 
mony at  the  hearing,  by  the  said  superior 
court,  of  the  motion  made  therein  by  petition- 
er to  dismiss  the  appeal,  and  also  some  other 
exhibits.  There  Is  no  controversy  as  to  the 
facts,  and  it  Is  stipulated  that  all  the  docu- 
ments filed  herein  may  be  considered  In  de- 
termining this  application. 

The  main  question  Is  whether  a  purported 
bond  filed  by  appellant  in  said  justice  court 
was  sufficient  to  confer  upon  said  superior 
court  jurisdiction  of  the  am>eal. 

It  is  not  disputed  that  an  undertaking  on 
appeal  from  a  justice  court  is  a  jurisdiction- 
al prerequisite.  Hall  v.  Superior  Court,  68 
Cal.  24,  8  Pac.  509 ;  McKeen  v.  Naughton,  88 
CaL  462,  26  Pac.  354.  The  statute  itself  is 
plain  enough.  Section  978  of  the  Code  of 
Civil  Procedure  provides: 

"An  appeal  from  a  justice's  or  police  court 
is  not  effectual  for  any  purpose,  unless  an  un- 
dertaking be  filed  with  two  or  more  sureties  in 
the  sum  of  one  hundred  dollars  for  the  payment 
of  the  costs  on  the  appeal." 

There  is  also  a  further  provision  in  the 
same  section  as  to  an  additional  undertaking 
in  order  to  accomplish  a  stay  of  execution. 


[1-4]  It  is  claimed,  thou^ — and  Justly  so 
— that  there  is  a  vital  difference  between  the 
case  where  a  bond,  merely  defective  in  some 
matter'  of  form,  has  been  filed  and  tlie  in- 
stance where  there  is  no  undertaking  at  all 
or  where  it  is  so  defective  as  to  be  entlr^ 
invalid.  This  distinction  Is  dearly  recog- 
nized in  the  decisions,  and  it  has  beea  held 
that,  where  an  imperfect  though  not  void 
undertaking  has  been  given,  another  one 
may  be  filed  in  the  appellate  court.  This 
seems  to  be  true  on  ai>peal  to  the  superior 
court,  as  well  as  to  the  Court  of  Appeal  or 
the  Supreme  Court. 

In  Billings  V.  Boadhouse^  5  CaL  71,  the  bond 
was  defective  by  reason  of  the  omiaalon  of 
the  words  "to  pay  to,"  and  tlie-ooimt^  court 
dismissed  the  appeaL  Ute  Supreme  Court 
said:  * 

"The  defect  pointed  out  is  so  trifiing  that  tlie 
obligation  of  the  bond  would  not  be  aSected  by 
it.  Even  if  it  were  otherwise,  the  court  should 
have  given  the  party  leave  to  file  a  good  bond." 

In  Cunningham  v.  Hopkins,  8  Cal.  34,  the 
bond  on  appeal  to  the  county  court  was  de- 
fective— but  in  what  respect  does  not  appear 
— and  it  was  held  that  plalntlfC  should  have 
been  permitted  by  the  county  court  to  file  a 
good  one  before  the  motion  to  dismiss  the 
appeal  was  determined. 

In  Gray  v.  Amador  County,  61  CaL  837,  tlie 
Supreme  Court  approved  of  the  action  of  the 
superior  court  In  permitting  the  appellant  to 
file  another  undertaking  in  lien  of  an  under- 
taking insufficient  in  form  filed  in  the  Justice 
court  from  which  the  appeal  was  taken.  It 
was  said: 

"With  respect  to  a  question  of  practice,  like 
that  here  presented,  we  do  not  feel  authoilxed, 
at  this  late  day,  to  disturb  a  ruling  intended  to 
assist  parties  to  a  hearing  in  the  api>ellate 
court" 

In  the  recent  case  of  Werner  t.  Superior 
Court,  161  CaL  209, 118  Pac.  709,  it  was  said: 

"An  undertaking  on  appeal  from  the  justice's 
court  taken  by  the  plaintiff,  which  erroneously 

Srovides  that  the  sureties  will  pay  all  costs  and 
amages  awarded  against  the  defendant'  in- 
stead of  'plaintiff,'  *  *  *  is  defective  merely 
and  not  a  nullity.  Such  defect  may  be  cured  by 
the  filing  in  the  superior  court  of  a  sufficient 
undertaking,  in  pursuance  of  leave  first  ob- 
tained from  that  court" 

Other  cases  dted  to  the  point  by  respond- 
ents are  Babe  v.  Hamilton,  15  CaL  32 ;  Moyle 
V.  lianders,  78  Cal.  107,  20  Pac.  241,  12  Am. 
St  Bep.  22;  Chicago  v.  Moore,  34  Okl.  199, 
124  Pac  989;  Boberts  v.  Converse,  87  OkL 
169,  131  Pac.  639 ;  Harper  v.  Pierce,  87  Okl. 
457,  132  Pac.  667,  44  L.  B.  A.  (N.  S.)  1144; 
Churchman  v.  Payte,  37  OkL  648,  133  Pac. 
178.  To  these  we  deem  it  unnecessary  to  de- 
vote specific  attention. 

In  Jarraan  v.  Bea,  129  Cal.  158,  61  Pac. 
700,  some  light  Is  thrown  upon  the  ccmsider- 
ation  of  the  character  of  the  infirmity  in  the 
bond  that  may  be  corrected  by  a  new  under- 
taking filed  in  the  appellate  court  Therein 
it  is  said: 
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"The  above  provision  of  sectloii  054  eontem- 
platea  that,  although  an  undertaking  has  been 
filed,  it  may  be  of  such  a  character  or  in  anch 
a  form  as  not  to  fully  indemnify  the  respondent 
against  the  coats  and  damages  which  he  may 
lostaia  by  reason  of  the  app^il.  i?he  use  of  the 
phrase  'insufficiency  of  tne  undertaking'  indi- 
cates a  distinction  between  an  undertaking 
which  does  not  fully  comply  with  all  the  terms 
of  section  941  and  the  entire  absence  of  an 
undertaking.  An  undertalung  may  be  filed 
which  is  so  defective  as  not  to  constitute  any 
obligation  upon  the  sureties  therein,  and  which 
ia  in  reality  no  undertaking  at  all.  In  such  a 
case  there  is  more  than  mere  Insufficiency.' 
There  is  an  entire  want  of  indemnity  to  the 
respondent,  and  section  054  has  no  application." 

It  is  tme  that  said  [section  964  spedflcally 
refers  to  appeals  to  the  Supreme  Court  and  to 
a  district  qourt  of  appeal,  but  the  Supreme 
Court,  io.  .considering  appeals  from  the  Jus- 
tice court,  has  approved  the  same  practice  as 
Oiat  expressly  authorized  by  said  statute. 
And,  In  tbe  decisions  of  the  question  whether 
a  new  undertalsing  may  be  filed  in  the  su- 
perl<Hr  court,  the  same  distinction  has  been 
made  between  a  void  undertaking,  or  one 
that  "Is  in  reaUl7  no  undertaking  at  all," 
and  <Hie  that  Is  merely  "defective"  in  not 
fully  complying  with  the  requirements  of  the 
statute. 

The  vital  consideration,  then,  is  whether 
the  bond  in  question  filed  in  the  JusUee  court 
was  and  is  an  undertaking  in  reality  at  all, 
and  that  would  seem  to  depend  upon  the 
question  whether  It  Is  sufficient  to  indemnify 
respondent  and  to  impose  upon  the  sureties 
the  obligation  to  pay  the  costs  of  appeal. 

The  said  bond  was  prepared  on  a  regularly 
printed  form  designed  for  use  as  an  under- 
taking for  costs  and  also  to  stay  execution 
and,  after  title  of  the  court  and  cause,  was 
In  the  following  form: 

"Whereas,  K.  Jilum,  the  defendant  in  the 
above-entitled  action,  has  appealed  to  the  su- 
perior court  of  the  county  of  Humboldt  from 
a  judgment  made  and  entered  against  him  in 
the  said  action,  in  the  aaid  justice's  court,  on 
the  nth  day  of  A.ugu$t,  A.  D.  lOJO,  in  favor  of 

M.  Cohen,  said  plaintiff,  for  or  for  the 

ram  of  forty-three  (tiS.OO)  dollart  and  cotta  of 
tuit:  Now,  therefore,  in  consideration  of  the 
pranises,  we,  the  undersigned,  do  hereby  jointly 
and  severally  undertake,  in  the  sum  of  one 
kundred  dollars.  And  whereas,  the  appellant  is. 
desiioas  of  staying  the  execution  of  aaid  judg- 
tamt,  in  so  far  as  relates  to  the  delivery  of 
,  we  do  further,  jointly  and  severally,  un- 
dertake and  promise,  in  the  further  sum  of 
dollars  being  the  amount  for  that  pur- 
pose fixed  by  the  justice  of  said  court,  that  dnr- 

uig  the so  as  aforesaid  fixed  by  the  said 

justice  of  said  court  by  which  the  aaid  judgment 
was  rendered  and  that  appellant  will  pay  any 
judgment  and  costs  that  may  be  recovered 
against  him  in  the  said  action  in  the  said  su- 
perior court,  not  exceeding  one  hundred  dollars, 
as  fixed  by  the  justice  of  said  court." 

We  have  Italicized  the  only  written  words 
In  said  Instrument ;  the  printed  form  having 
been  taken  as  the  basis  of  the  obligation,  as 
already  stated. 

In  considering  the  sufficiency  of  the  fore- 
going. It  Is  well  to  recall  that,  while  there 
may  be  a  stay  bond  and  an  undertaking  to 
pay  the  costs  on  appeal  embodied  In  one  in- 
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strument,  only  an  undertaking  for  the  pay- 
ment of  costs  Is  essential  to  confer  Jurisdic- 
tion upon  the  appellate  court  Section  978, 
C.  0.  P.;  Edwards  v.  Superior  Court,  159 
CaL  TIO,  116  Pac.  eift. 

We  observe,  also,  that  manifestly  there  was 
no  attempt  to  complete  the  blank  form  of 
the  undertaking  to  stay  execution,  and  that 
portion  of  the  instrument  may  therefore  be 
disregarded.  Rejecting  the  printed  matter 
relating  to  a  stay  of  proceedings,  we  think 
it  sufiiclently  appears  that  the  document  was 
intended  as  a  bond  for  the  oo»ts  on  appeaL 
Indeed,  It  Is  perfectly  clear  that  sncb  was 
the  Intention,  and  we  believe  that  the  ex- 
pression of  that  Intention  Is  definite  enough 
to  lie  legally  enforced. 

The  bond  was  properly  entitled  and  desig- 
nated, "undertaking  on  appeal  from  a  judg- 
ment directing  the  payment  of  money."  It 
was  signed  by  the  principal  and  two  sureties, 
each  of  whom  properly  Justified.  It  recites 
that  the  defendant  has  api)ealed  to  the  su- 
perior court  from  a  Judgment  entered  against 
him  in  said  action,  on  the  17tb  day  of  Au- 
gust, 1910,  In  favor  of  plaintiff  for  the  sum 
of  ^43  and  costs.  With  the  omission  of  the 
redundant  portion  as  aforesaid,  we  have  the 
obligation  of  the  parties  expressed  as  fol- 
lows: 

"Now,  therefore.  In  consideration  of  the 
premises,  we,  the  undersigned,  do  hereby  jointly 
and   severally    undertake,   in   the   sum  of   one 

hundred  dollara that  appellant  will  pay 

any  judgment  and  costs  that  may  l>e  recovered 
against  him  In  the  said  action  in  the  said  su- 
perior court,  not  exceeding  one  hundred  doUars." 

It  Is  difficult  to  conceive  how  the  sureties 
could  more  effectually  express  their  purpose 
to  be  responsible  for  the  payment  of  the  costs 
than  to  declare  that  they  "undertake"  that 
the  appellant  will  pay  said  costs.  Nor  Is 
there  less  doubt  as  to  what  "costs"  are  re- 
ferred to.  As  said  In  Jones  v.  Superior 
Court,  151  Cal.  691,  91  Pac:  506: 

"It  is  somewhat  difficult  to  imagine  what 
'costs'  are  alluded  to  in  the  undertaking,  unless 
costs  on  appeal  be  intended,  for  the  costs  incur- 
red at  the  trial  in  the  justice's  court  had  l>e- 
come  inserted  in  and  were  a  part  of  the  Judg- 
ment, and  were  therefore  included  in  the  prom- 
ise to  pay  the  'judgment.'  However,  It  is  quite 
clear  that  'all  costs'  include  costs  on  appeaL" 

We  think  it  equally  clear  that  "any  costs," 
referred  to  herein,  would  embrace  all  costs 
that  might  be  Incurred  by  reason  of  the  ap- 
peal. 

Petitioner  contends,  though,  that  this  posi- 
tion cannot  l>e  maintained  In  view  of  the 
following  decisions:  Duncan  t.  Times  Mirror 
Co.,  109  Cal.  607,  42  Pae  147;  Estate  of  Fay, 
126  Cal.  467,  68  Pac.  936;  Zane  r.  De  Ona- 
avla,  135  CaL  440,  67  Pac.  686,  and  Lane  r. 
Superior  Court,  5  Cal.  App.  762,  91  Pac.  405. 
In  the  first  of  these  It  was  held  that: 

"An  undertaking  on  an  appeal  from  a  judg- 
ment, which  fails  to  contain  a  stipulation  for 
the  payment  of  damages  and  costs  in  the  event 
of  a  dUmissal  of  the  appeal,  as  required  by  sec- 
tion 941  of  the  Code  of  Civil  Procedure,  is  in- 
etCectuaL" 
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In  Estate  of  Fay,  sapra,  the  same  rule  was 
declared,  and  the  Duncan  Case  was  cited  as 
authority  therefor. 

In  Zane  v.  De  Onativia,  supra,  the  appeal 
was  taken  by  only  one  party  to  the  action, 
and  the  undertaking  purported  on  its  face  to 
be  given  on  an  appeal  taken  by  several  ap- 
pellants, and  it  was  held  that  the  undertak- 
ing was  insufficient  to  support  the  appeal, 
since,  "standing  upon  the  strict  letter  of  their 
contract,  the  sureties  could  never  be  liable 
for  anything  upon  this  undertaking." 

In  Lane  t.  Superior  Court,  the  sureties 
tailed  to  Justify  when  required  to  do  so,  and 
it  was  therefore  held  that. the  appeal  must 
be  regarded  as  if  no  undertaking  had  been 
given. 

Uf  the  foregoing,  it  is  manifest  that  only 
the  first  two  can  be  regarded  as  at  all  in 
point,  and  of  these  it  Is  to  be  observed  that 
they  involved  an  appeal  from  the  superior 
court  .  In  such  appeal  the  statute  (section 
941,  Code  Civ.  Proc.)  specifically  provides 
that  the  undertaking  must  be  "to  the  effect 
that  the  appellant  will  pay  all  damages  and 
costs  which  may  be  awarded  against  hint  on 
the  appeal,  or  on  a  dismissal  thereof,"  while, 
'BB  stated  in  the  Jones  Case,  supra: 

"The  law  governing  the  matter  of  undertak- 
ings on  appeal  from  a  justice's  court  to -a  su- 
perior court  "is  found  in  section  978  of  the  Code 
of  Civil  Procedure." 

And  as  to  this  section  It  is  to  be  observed 
that  it  seems  to  exact  the  specification,  "if 
the  appeal  be  withdrawn  or  dismissed,"  only 
when  the  undertaking  is  for  a  stay  of  exe- 
cution. 

But,  conceding  that  .this  provision  is  ap- 
plicable to  a  bond  for  costs,  it  would  still 
follow,  under  the  authority  of  Jarman  v. 
Rea,  supra,  a  later  case  than  Duncan  v. 
Times  Mirror  Co.  or  Estate  of  Fay,  that  the 
undertaking  is  not  entirely  void.  Therein  it 
is  declared: 

"It  cannot  be  said  in  the  present  case  that 
there  is  an  entire  want  of  the  undertaking  pro- 
vided by  section  041.  The  sureties  undertake 
that  the  appellant  'will  pay  all  damages  and 
costs  which  may  be  awarded  against  him  op 
the  appeal,'  The  omission  of  a  similar  provi- 
sion in  case  of  a  dismissal  of  the  appeal  does 
not  defeat  or  impair  the  undertaking  in  case 
there  should  be  an  affirmance  of  the  judgment. 
The  undertaking  is  merely  defective  in  failing 
to  provide  for  indemnifying  the  respondent  in 
case  the  appeal  should  be  dismissed.  This  must 
be  held  to  be  only  an  'insufficiency,'  which  may 
be  remedied  by  the  filing  of  another  undertak- 
ing." 

The  latest  expression  of  the  Supreme  Court 
to  which  our  attention  has  been  called  is 
found  in  Edwards  v.  Sui>erior  Court,  159 
Cal.  710,  115  Pac.  649.    Therein  It  is  said: 

"The  undertaking  is  in  more  than  the  sum  of 
$100,  and  is  conditioned  for  the  payment  of  the 
costs  on  the  appeal.  It  thus  contains  all  that 
is  required  by  section  978  of  the  Code  of  Civil 
Procedure,  to  make  the  appeal  effe;tual.  Its 
validity  as  an  appeal  bond  is  not  destroyed  by 
the  fact  that  it  also  purports  to  be  given  to  stay 
execution.    •    •    »    Whether   or  not  it   is   ef- 


fectual to  operate  as  a  stay  bond  is  not  here 
involved." 

It  is  true  that  the  appeal  bond  therein  con- 
tained the  provision  as  to  the  dismissal  of 
the  appeal,  but.  If  it  bad  been  othervrlse,  we 
think  the  decision  would  have  been  the  same. 

We  think,  as  said  in  Pacific  Window  Glass 
Co.  V.  Smith,  8  Cal.  App.  768,  97  Pac.  901, 
that: 

"The  conclusion  we  have  reached  responds  to 
the  spirit  and  corresponds  with  the  trend  of 
modern  decisions  on  points  of  practice  in  gen- 
eral, which  is  that  causes  should  be  permitted 
to  be  heard  on  their  merits  where,  in  so  ruling, 
positive  violence  is  not  done  some  rule  or  rules 
of  procedure  and  practice." 

We  conclude  that  the  bond  was  sufficient 
to  bind  the  sureties  and  to  give  the  superior 
court  Jurisdiction  of  the  appeal.  If  this  con- 
clusion be  sound,  it  would  probably  follow 
that  no  additional  bond  in  the  superior  court 
was  necessary.  But  respondent  was  thereby 
afforded  greater  security,  and  of  this  be  can- 
not complain. 

[S]  Petitioner's  objection  to  the  action  of 
the  court  in  refusing  to  dismiss  the  appeal 
because  of  the  long  delay  of  appellant  to 
bringing  it  to  a  hearing  cannot  be  consider- 
ed on  this  application.  Clearly  the  court 
had  Jurisdiction  to  deny  the  motion  as  well 
as  to  grant  it.  It  was  addressed  to  the  dis- 
cretion of  the  court,  and,  while  the  excuse 
for  the  protracted  delay  does  not  seem  very 
satisfactory,  the  court's  action  Is  not  subject 
to  review  here. 

The  peremptory  writ  is  denied. 

We  concur:   CHIPMAN,  P.  J. ;   HART,  J. 


l»  Cal.  A.  473) 
BECKWITH-ANDERSON  LAND  CO.  ▼.  AL- 
LISON.   (Civ.  1259.) 

(District  Court  of  Appeal,  Second  District.  Cal- 
ifornia.   Feb.  5,  191&) 

1.  Bbokerb  ®=>60 — Commission  —  Liabiutt 
OF  OwNEB — Recognition  of  Contract. 

Where  the  contract  of  sale  procured  by  real 
estate  brokers  left  the  purchaser  free  to  re- 
fuse to  complete  the  transaction,  subject  ta 
forfeiture  of  earnest  money  paid,  the  act  of  the 
owner  in  entering  into  a  written  agreement  witli 
the  purchaser  after  he  bad  refused  to  comply 
with  the  contract  of  sale,  reciting  that  the  ear- 
nest money  was  forfeited  and  that  by  reason 
thereof  the  parties  were  released  from  further 
obligation,  did  not  constitute  a  recognition  of 
the  validity  of  the  contract  of  sale,  such  as  ren- 
dered him  liable  to  the  brokers  for  a  commis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  i  91;   Dec  Dig.  <8=»60.] 

2.  Vendor  and  Pubohabeb  <S=s»57— Contraci 
OF  Sale— CoNSTBDcnoN— Option. 

A  contract  of  sale,  providing  that  if  the 
purchaser  failed  to  comply  with  the  contract  the 
earnest  money  should  be  forfeited  to  the  vendor 
and  that  the  vendor  should  be  released  from  the 
contract  and  the  purchaser  cease  to  have  any 
rights  thereunder,  gave  the  purchaser  an  op- 
tion to  purchase  without  any  obligation  beyond 
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the  forfeiture  of  tbe  earnest  money  if  lie  failed 
to  complete  the  transaction. 

[Ed.  Note. — For  otiier  cases,  see  Vendor  and 
Pnrciiaser,  Cent  Dig.  I  87;   Dec.  Dig.  <S=957.] 

3.  Bbokebs    «=>71— Commission— Contbaot— 
complianck  with  condition. 

A  contract  binding  tlie  owner  to  pa;  a  com- 
mission of  $1,500  "out  of  ttie  first  cash  payment 
of  115,000"  does  not  obligate  the  owner  for  the 
commission  where  only  $1,000  is  paid  by  the 
proposed  parchaser. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  {  56;  Dec.  Dig.  <S=>71.] 

4.  Bbokkbs  ^=»73— Commission  —  Right  to 
Recover— Pabtnebship— Corporation. 

The  procurement  of  a  purchaser  by  two  bro- 
kers comprising  a  partnership  will  not  entitle  a 
corporation  to  recover  the  agreed  commission 
therefor,  though  the  corporation's  name  includes 
the  names  of  the  partners. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  H  59-61;   Dec.  Dig.  «S=»73.] 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty;  J.  A.  Allen,  Judge. 

Action  by  the  Heclcwith-Anderson  Land 
Company  against  W.  B.  Allison.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

C.  L.  Rnssell,  of  Tulare  City,  for  appellant 
Power  &  McFadzean,  of  Vlsalia,  and  Q.  W. 
Zartman,  of  Tulare,  for  respondent 

CONREY,  P.  J.  This  Is  on  appeal  from  a 
Judgment  entered  in  favor  of  the  plaintiff. 
It  is  presented  ui>on  tlie  Judgment  roll  and 
a  transcript  of  tbe  evidence. 

The  plaintiff  is  a  corporation.  S.  B.  An- 
derson and  H.  B.  Beckwlth  are  partners  do- 
ing business  under  th^  name  of  Beckwlth  & 
Anderson.  The  action  is  by  the  corporation, 
which  seeks  to  recover  the  sum  of  $1,500  on 
an  alleged  contract  to  pay  commissions  for 
services  rendered  In  procuring  a  purchaser 
for  certain  real  and  personal  property  of  the 
defendant  The  material  facts  are  as  fol- 
lows: On  October  4,  1910,  the  defendant  gave 
"to  tbe  Beckwith-Anderson  partnership"  the 
exclusive  right  for  the  term  of  three  months 
to  sell  the  property  in  question  for  $33,500. 
According  to  tiie  undisputed  testimony,  this 
contract  was  by  subsequent  agreement  con- 
tinued in  force  until  on  and  after  March  25, 
1911.  Plaintiff's  action  is  upon  an  alleged 
written  contract  between  plaintiff  and  de- 
fendant of  date  March  25,  1911,  concerning 
which  the  evidence  is  as  follows:  On  March 
22,  1911,  a  letter  signed  Beckwith-Anderson 
Land  Company  was  sent  by  Mr.  Beckwlth 
from  Tulare,  Cal.,  to  the  defendant  at  Mesa, 
Ariz.,  In  which  the  former  writing  is  refer- 
red to  as  "our  option,"  and  stated  an  offer 
received  to  purchase  said  property  for  $30,- 
000,  payable  $15,000  cash  on  the  making  of 
the  transfer  and  the  balance  in  one,  two,  and 
three  years  at  6  per  cent    The  letter  says: 

"If  yon  should  consider  this  we  would  want  to 
retain  as  a  commission  for  ourselves  5  per  cent, 
being  fifteen  hundred  ($1,500.00)  dollars  out  of 
the  first  cash  payment  of  fifteen  thousand  ($15,- 
000.00)." 


Under  date  of  March  25th  defendant  tele- 
graphed: 

"To  Beckwlth  and  Anderson,  Tulare,  Cali- 
fornia. Accept  offer,  and  write  me  when  deal 
is  closed." 

On  or  about  April  3d  and  under  that  date 
an  agreement  was  entered  into  "between  S. 
B,  Anderson  and  H.  H.  Beckwlth,"  parties  of 
the  first  part  and  the  proposed  purchaser, 
J.  E  Davidson,  party  of  the  second  part,  and 
signed  by  those  parties.  According  to  this 
agreement  the  first  parties  agreed  to  sell 
and  convey  to  the  second  party  the  said  prop- 
erty for  the  sum  of  $30,000,  of  which  $1,000 
was  paid  forthwith;  $14,000  was  to  I>e  paid 
on  execution  and  delivery  of  deed,  and  $15,- 
000  in  three  equal  Installmenta  of  one,  two, 
and  three  years  at  6  per  cent  There  were 
recitals  showing  that  the  title  to  tbe  proper- 
ty was  in  the  defendant  and  the  agreement 
made  subject  to  his  approval  and  ratification 
and  that  it  was  made  by  the  first  parties  as 
his  agents.  It  was  further  provided  that  up- 
on failure  of  the  second  party  to  comply  with 
the  terms  of  the  agreement  both  as  to  de- 
positing in  the  First  National  Bank  of  Tulare 
the  said  sum  of  $14,000  and  as  to  the  mort- 
gage for  the  other  Installments,  "then  tbe 
said  parties  of  the  first  part  and  their  prin- 
cipal W.  B.  Allison,  shall  be  released  from  all 
obligations  In  law  and  equity  to  convey  said 
property,  and  all  rights  of  said  second  par- 
ty her^n  shall  cease,  and  the  said  sum  of 
$1,000  paid  hereunder  shall  be  forfeited  as 
damages  for  the  nonfuIflUment  of  the  con- 
ditions hereof  by  said  second  party." 

On  or  about  April  6tb  the  defendant  ar- 
rived at  Tulare  and  examined  said  agree- 
ment Although  he  did  not  sign  any  approval 
of  it,  the  evidence  shows  that  It  was  accept- 
able to  him  and  that  he  was  at  all  times 
ready  and  willing  to  convey  the  property  If 
the  purchaser  complied  with  the  terms  of 
agreement  On  or  about  AprU  23d,  Mr. 
Davidson  decided  to  abandon  bis  purchase 
and  so  Informed  the  parties  of  the  first  part 
named  in  his  said  agreement  On  or  about 
May  5,  1911,  a  writing  was  signed  between 
defendant  and  J.  E  Davidson  referring  to 
said  agreement  and  its  terms;  to  the  fact 
that  Davidson  did  not  complete  the  purchasd 
and  that  said  sum  of  $1,000  thereby  became 
and  was  "forfeited  to  said  Allison  under  said 
agreement  and  as  the  only  penalty  thereof," 
and  It  was  mutually  ag;reed  that  by  reason 
of  the  premises  and  of  said  forfeiture  the 
parties  were  released  from  the  obllgatlona 
thereof. 

[1,  2]  It  is  contended  on  behalf  of  respond- 
ent that  this  last-mentioned  agreement  is 
not  only  a  recognition  of  the  validity  of  the 
contract  of  April  3d,  but  it  is  also  a  volun- 
tary act  of  the  defendant  which  gave  consent 
to  the  nonperformance  thereof.  There  would 
be  much  force  in  this  contention  if  David- 
son's obligation  as  to  completion  of  the  pur- 
chase bad  been  dependent  upon  the  consent 
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of  Allison.  But  the  abandonment  wblCb  had 
previously  taken  place  was  witUn  Davidson's 
rights  nnder  the  contract  which  he  had 
made,  and  the  agreement  of  May  5th  added 
nothing  to  that  situation.  The  case  Is  clear- 
ly distinguishable  from  North  Stockton  Town 
Lot  Co.  V.  Fischer,  138  Cal.  100,  70  Pac.  1082, 
71  Pac.  438,  cited  by  respondent's  coansel. 
There  It  was  provided  In  the  contract  that  on 
default  In  payment  of  any  Installment  of  the 
purchase  price  the  whole  of  the  balance 
should  immediately  become  due  and  payable, 
at  the  option  of  the  plaintiff,  and  the  amounts 
already  paid  should  be  forfeited.  It  resulted, 
of  course,  that  the  forfeiture  also  was  op- 
tionol  with  the  vendor,  since  his  exercise  of 
the  ric^t  to  demand  complete  and  Immediate 
payment  would  necessarily  be  inconsistent 
with  forfeiture  of  the  payments  that  had 
been  made.  But  in  the  present  case  it  was, 
as  is  above  shown,  unconditionally  provided 
that,  upon  failure  of  Davidson  to  comply 
with  the  conditions  to  be  performed  by  him, 
the  $1,Q00  payment  should  be  forfeited  as 
damages  for  nonfnlflUment  of  those  condi- 
tions. Under  such  circumstances,  the  pro- 
posed purchaser  has  an  option  to  purchase, 
without  any  obligation  beyond  the  fact  that 
he  is  subject  to  the  loss  of  his  forfeit  money 
if  he  does  not  complete  the  transaction.  Pehl 
V.  Fanton,  17  Cal.  App.  247,  262,  119  Paa 
400. 

There  Is  nowhere  in  the  record  any  writ- 
ing signed  by  the  defendant  in  which  he  rec- 
ognizes the  plaintiff  corporation  as  the  agent 
with  whom  he  was  dealing.  The  defendant 
Allison  afterwards  recovered  Judgment 
against  Beckwlth  and  Anderson  for  said  sum 
of  $1,000.  In  that  action  they  claimed  the 
money  personally  as  Beckwlth  and  Anderson, 
and  after  the  judgment  against  them  they 
paid  the  amount  thereof  to  W.  B.  Allison, 
plaintiff  in  that  action  and  defendant  here. 

On  the  facts  shown  by  the  record,  of  which 
we  have  stated  the  material  parts,  we  are 
of  the  opinion  that  the  plaintiff  is  not  en- 
titled to  recover  any  commissions  from  the 
defendant 

[S,  4]  If  the  letter  of  March  22d  and  the 
defendant's  reply  telegram  of  March  26,  1911, 
could  be  treated  as  an  agreement  between 
plaintiff  and  the  defendant,  the  plaintiff 
could  not  recover  herein  for  two  reasons: 
First,  the  letter  proposed  that  the  commis- 
sion should  be  paid  "out  of  the  first  cash 
payment  of  $15,000."  No  such  payment  has 
ever  been  made,  nor  can  the  failure  to  make 
it  be  chargeable  as  caused  by  any  fault  of  the 
defendant  The  condition  so  stated  under 
which  the  commission  might  become  due  has 
never  occurred.  Second,  the  plaintiff  did  not 
perform  any  service  in  connection  with  the 
proposed  sale.  The  transactions  which  fol- 
lowed in  the  making  of  the  contract  with 
Davidson  were  conducted  solely  by  the  Beck- 
wlth and  Anderson  partnership.    - 

A  considerable  portion  of  the  evidence  was 


received  against  objecttons  made  by  the  de- 
fendant, which  objections,  nnder  the  view  of 
the  case  which  we  have  stated,  should  haTe 
been  sustained.  It  is,  however,  not  necessaTT- 
to  review  the  rulings  on  evidence. 
The  judgment  Is  reversed. 

We  concur:   JAMES,  J.;    SHAW,  X 


(M  Cal.  A.  486) 
MERCHAN'T  et  aL  v.  GRANT.     (Cir.  1266.) 
(District  Court  of  Appeal,  Third  District  Cali- 
fornia.    Feb.  6,  1915.) 

1.  DEnicAnoir    4=>20  —  Evidence  —  Vbk   ab 
HiopwAT. 

Kvidence  that  the  owner  of  a  strip  of  land 
lying  between  a  warehouse  and  highway  treated 
it  for  years  as  a  public  highway  show*  an  in- 
tention to  dedicate  it  to  the  public,  notwith- 
standing a  second  grant  by  him  to  the  owner  of 
the  warehoose  of  a  part  only  of  the  strip. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  S|  17-30;  Dec.  Dig.  «s>20.] 

2.  BOTTRDABIES   «=>20  —  DESCBiPnoK— Metbs 
AND  Bounds. 

Where  a  grantor  conveyed  part  of  his  land 
for  a  warehoase  site,  and  dedicated  the  strip 
between  the  warehouse  and  the  road  as  a  high- 
way, and  thereafter  the  boundary  of  the  high- 
way was  so  located  ai  to  leave  a  strip  between 
the  warehouse  site  as  described  and  the  rood, 
so  that  access  to  the  warehouse  from  the  road 
would  be  cot  off,  the  boundary  of  the  site  was 
th«  highway,  though  It  was  described  by  metes 
and  bounds  with  no  reference  to  the  highway. 

[Bjd.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {{  123-130,  132;   Dec  Dig.  <S=>20.] 

3.  BOUNDABIES  «=»20— HlOHWAXB— COKVET- 

ANCS  OF  Fee. 

Under  Civ.  Code,  f  8S1,  providing  that  an 
owner  of  land  bounded,  by  a  road  or  street  ia 
presumed  to  own  to  the  center  of  the  street  or 
road,  but  the  contrary  may  be  shown,  and  sec- 
tion 1112,  providing  that  a  transfer  of  land 
bounded  by  a  highway  passes  title  to  the  soil 
of  the  highway  to  the  center  thereof,  onless  a 
different  intent  appeared  from  the  grant,  a 
grantee  under  a  deed  which  described  the  land 
by  metes  and  bounds  without  reference  to  a 
highway,  but  which  was  intended  to  convey 
the  land  to  the  highway,  acquired  title  to  the 
fee  to  the  center  of  the  highway,  since  the, fact 
that  the  highway  was  not  mentioned  does  not 
show  an  intent  not  to  convey  the  fee  nnder 
deed. 

[EA.  Note. — ^For  other  cases,  see  Boundaries, 
Cent  Dig.  H  123-130,  132;    Dec.  Dig.  <Ss>aa] 

Appeal  from  Superior  Court  Sonoma  Coun- 
ty;   Emmet  Seawell,  Judge. 

Action  to  quiet  title  by  Mary  L.  Merchant 
and  another  against  John  D.  Orant  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

J.  T.  Coffman,  of  Healdsburg,  for  appel- 
lant. T.  J.  Butts,  of  Santa  Rosa,  for  re- 
spondents. 

CHIPMAN,  P.  J.  This  Is  an  action  to 
quiet  plaintiffs'  tlUe  to  a  strip  of  land  243 
feet  long,  13  feet  wide  at  its  eastern  end, 
and  16  feet  wide  at  its  western  end,  and  al- 
leged to  be  bounded  on  the  south  by  the 
county    road    running   from    Healdsburg   to 
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Santa  Boen,  In  S<»ioma  county.  The  court 
made  flndlngs  In  favor  of  plaintiffs  and  en- 
tered its  decree  accordingly.  Defendant  ap- 
peals from  tbe  order  denying  bis  motion  for 
ft  new  trial. 

It  is  conceded  tbat  defendant  is  the  owner 
of  the  land  in  dispute,  unless  the  court  was 
Justified  from  the  evidoice  in  finding  that 
two  certain  deeds  under  wbi4d)  plaintiffs 
<daim  title  were  intended  to  make  the  said 
county  road  the  southern  boundary  of  the 
land. 

On  June  U,  1887,  John  D.  Grant  and  S. 
Cohn  conveyed  to  William  Van  Alen  a  block 
of  land  36  feet  wide  and  168  feet  long,  bound- 
ed on  the  north  by  tbe  right  of  way  land  of  tbe 
San  Frandsco  &  North  Padfic  Railroad  Com- 
pany, and  from  the  point  of  beginning  at 
tbe  railroad  land  ttie  line  ran  at  right  angles 
to  the  railroad  track  southerly  36  feet, 
"tbenoe  at  right  angles  parallel  with  said 
railroad  168  feet,  thence  at  right  angles 
northerly  36  ftot  to  railroad  property,  thence 
westerly  at  right  angles  along  railroad  prop- 
erty to  place  of  beginning,  and  canning 
rights,"  etc.  This  Mock  of  land  had  been 
In  use  fbr,  and  on  it  bad  been  erected,  a 
warehouse  covering  nearly  the  entire  tract 
On  November  7,  1887,  Grant  and  wife  con- 
veyed to  Van  Alen  a  strip  of  land  described 
as  "commencing  at  the  southeast  comer  of 
the  warehouse  lot,  thence  6  feet  southerly  on 
line  with  easterly  line  of  warehouse  lot, 
thence  westerly  243  feet  parallel  with  south 
line  of  warehouse  lot,  thence  northerly  and 
at  right  angles  42  feet  to  railroad  line,  thence 
easterly  75  feet  to  the  northwesterly  corner 
of  warehouse  lot,  thence  southerly  and  east- 
erly following  line  of  said  warehouse  lot  to 
the  point  of  beginning."  By  this  deed  a  strip 
of  land  6  feet  wide  was  added  to  the  south 
side  of  the  warehouse  lot  first  above  de- 
scribed, and  also  a  piece  on  the  west  42 
feet  wide  and  76  feet  long;  the  two  deeds 
thos  conveying  a  blo<A  of  land  42  feet  wide 
and  243  feet  long.  Tbe  land  in  controversy  is 
an  additional  strip,  as  above  stated,  along 
the  southern  boundary  of  this  block  of  land, 
13  feet  wide  at  its  eastern  end,  and  16  feet 
wide  at  its  western  end.  No  mention  Is 
made,  in  either  of  these  deeds,  of  the  county 
road,  or  reference  to  It  in  any  way  as  consti- 
tuting tbe  south  boundary  of  the  land  in 
question. 

Appellant  contends  that  the  block  of  land, 
described  by  these  two  deeds,  cannot  be  ex- 
tended beyond  the  metes  and  bounds  mention- 
ed therein;  that  tbe  strip  of  land  In  con- 
troversy lies  between  the  highway  and  the 
land  conveyed  by  these  deeds,  and  is  part  of 
a  tract  of  land  to  which  be  holds  title  from 
the  same  ancestor  In  estate  as  the  one 
throtfgh  whom  plaintiffs  claim  title.  Plain- 
tiffs claim  that  the  county  road  was  in  fact 
the  southern  boundary  of  the  land  conveyed 
by  these  deeds,  and  although  not  made  so  by 
their  terms  the  fact  that  the  southern  bound- 
ary coincided  with  the  northern  boundary 


of  the  road— L  «.,  that  the  land  conveyed  was 
intended  to  be  so  bounded — the  result  is  the 
same  as  If  the  deeds  had  so  declared.  There 
was  evidence  th&t '  a  county  road  leading 
from  Healdsburg  to  Santa  Kosa  and  passing 
south  of  'the  land  in  controversy  has  been 
in  existence  and  traveled  by  the  public  for 
more  than  60  years;  that  a  warebonse  was 
buUt  on  tbe  land  described  in  tbe  deed  dated 
June  11,  1887,  about  the  time  the  said  rail- 
road was  completed  to  Healdsburg,  In  1872  or 
1873,  and  the  laud  had  been  known  thereaft- 
er as  tbe  "warehouse  lot"  Tbe  established 
location  of  the  north  and  south  lines  of  the 
county  road  at  this  point  was  not  shown 
farther  than  It  seems  to  have  been  conceded 
that  the  southern  boundaiy  of  the  county 
road  was  marked  by  a  fence  and  this  bound- 
ary remains  unchanged.  There  was  evi- 
dence that  the  warehouse  was  used  by  the 
public  for  storing  grain  and  hay  for  several 
years — up  to  1887,  and  probably  a  little  later 
(the  witnesses  were  not  certain  as  to  datec^, 
when  Van  Alen  converted  it  into  a  cannery, 
and  so  used  It  until  it  burned  down  about 
1894,  since  which  time  the  land  has  been  un- 
occupied for  any  pvrpoae  and  has 'been  open 
on  all  sides  except  on  the  line  of  the  rail- 
road. Describing  the. situation,  witness  Pet- 
ray  testified : 

"South  of  the  warehouse  and  this  parallelo- 
gram (referring  to  the  plat  of  ground  as  shown 
on  the  map  used  at  the  trial)  there  was  just 
a  country  roB4  and  open  space.  The  county 
road  was  wider  there,  <iU  of  what  we  called  the 
county  road,  and  it  went  up  to,  the  platform  of 
the  warehouse.  *  *  *  As  loh^  as  I  can  re- 
member (he  had  been  familiar  with  the  premis- 
es for  40  years)  there  was  no  obstruction  be- 
tween the  warehouse  lot  and  the  county  road. 
People  going  to  and  coming  from  the  warehouse 
just  simply  pulled  off  a  little  to  one  side  of  the 
road  to  get  to  the  platform  of  the  warehouse. 
The  platform  of  the  warehouse  was  next  to  the 
oounty  road.  I  never  heard  of  any  objection 
to  the  public  traveling  there.  I  have  traveled 
there  myself,  and  I  have  passed  on  the  road 
and  rode  ap  to  the  warehouse  with  my  father 
many  times.  No  objection  was  made  to  my 
going  there.  I  know  ft  was  a  public  warehouse, 
and  neighbors  hauled  and  stored  there." 

Witness  Pettis  testified : 

"When  the  warehouse  was  put  there,  there 
was  nothing  to  the  south  of  it  but  a  wagon  road. 
The  width  of  the  wagon  road  there  at  that  time 
was  the  whole  thing  just  from  the  warehouse — 
the  warehouse  was  30  feet  wide  and  150  feet 
long.  •  •  ♦  The  space  next  to  the  ware- 
house, the  IS  feet  on  the  east  and  16  feet  on 
the  west,  was  never  used  for  anything  since  I 
can  remember,  that  I  know  of.  People  got  to 
the  warehouse  by  driving  along  the  wagon  road, 
they  had  no  other  way  than  over  this  strip  of 
land.  *  *  *  I  never  knew  of  any  objections 
being  made  to  the  people  traveling  on  that  road. 
I  traveled  over  it  myself  for  the  last  42  years." 

[1,2]  There  Is  abundant  evld«ice  tbat 
whUe  Grant,  Sr.,  owned  the  land  and  ware- 
house, and  while  Van  Alen  owned  it,  the 
owners  treated  the  space  south  of  the  tract 
occupied  by  tbe  warehouse  as  part  of  the 
county  road,  and  the  evidence  would  seem  to 
warrant  the  conclusion  that  they  Intended 
to  and  did  dedicate  to  tbe  public  for  the 
purposes  of  a  highway  the  land  south  of 
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tbe  warehouse  lot.  Barnes  t.  Daveck,  7  Cal. 
App.  487,  94  Pac.  779.  Appellant  suggests 
that  tbe  second  deed,  made  in  NoTonber, 
1887,  indicates  a  contrary  purpose.  Why 
this  deed  was  made  does  not  appear.  It  is 
altogether  probable  that  this  additional  6 
feet  was  conveyed  to  make  more  certain 
that  the  tract  was  Intended  to  extend  to  the 
highway.  We  cannot  say,  from  any  evidence 
in  the  record,  precisely  where  the  north 
boundary  of  the  road  was  with  reference  to 
this  tract  of  land,  for  there  was  no  evidence 
of  Its  deSnite  location.  All  we  know  is  that 
the  land  south  of  the  warehouse  lot  was  giv- 
en over  by  Its  owners  to  the  public  for,  and 
was  used  by  the  public  as,  a  public  road  from 
1872  to  about  1894.  This  would  seem  to  fix 
the  status  of  the  land,  and  if  the  north  line 
of  the  road  has  since  been  definitely  located 
along  the  south  boundary  of  the  strip  of  land 
in  controversy,  and  this  latter  is  no  longer 
used  or  needed  by  the  public,  it  would  seem 
but  Just  that  it  should  belong  to  plaintUfs, 
and  that  the  southern  boundary  of  their  land 
should  be  the  highway.  Any  other  view 
would  make  their  land  aiwolutely  inaccessi- 
ble from  any  direction.  Furthermore,  It  is 
not  probable  than  Van  Alen  would  have  pur- 
chased the  land,  if  it  had  been  surrounded 
by  lands  of  his  grantor,  with  no  access  to 
tbe  land  he  purchased. 

[3]  In  its  decree  the  court  described  the 
property  claimed  by  plaintiffs  so  as  to  locate 
the  south  boundary  along  "the  center  of  said 
Santa  Rosa  and  Healdsburg  road  243  feet" 
This  was  on  the  theory  that  tbe  intention  of 
tbe  grantors  was  to  make  the  road  tbe  bound- 
ary of  the  land,  and  hence  conveyed  the  fee 
to  tbe  center  of  the  road,  subject,  of  course, 
to  the  easement  enjoyed  by  the  public.  Tbe 
evidence  would  seem  to  Justify  this  conclu- 
sion. It  is  undoubtedly  the  rule  that  where 
a  public  street  or  public  highway  is  made  a 
boundary  of  land  the  owner  is  presumed  to 
own  to  the  center  of  the  street  or  road  (Civ. 
Code,  i  831) ;  and  "a  transfer  of  land,  bound- 
ed by  a  highway,  passes  the  title  of  the  per- 
son whose  estate  is  transferred  to  the  soil 
of  the  highway  in  front  of  the  center  there- 
of, unless  a  different  Intent  appears  from 
the  grant"  (Civ.  Code,  i  1112). 

We  do  not  think  that  where  tbe  land  as 
described  in  fact  abuts  upon  a  street  or  high- 
way, though  tbe  street  or  highway  be  not 
mentioned  as  the  boundary,  the  grant  neces- 
sarily shows  "a  different  Intent."  The  rule 
is  well  established  that  tbe  conveyance  of  a 
lot  bounded  upon  a  street  in  a  city  carries 
the  land  to  tbe  center  of  the  street  And  it 
was  held,  in  lilssell  v.  N.  Y.,  etc.,  R.  Co.,  23 
N.  y.  tSl,  "there  Is  no  distinction  in  this  re- 
spect between  streets  of  a  city  and  county 
highways."  The  rule.  It  was  said,  "seems  to 
be  based  on  the  supposed  intention  of  the 
parties,  and  the  improbability  of  tbe  grantor 
desiring  or  intending  to  reserve  bis  interest 


in  the  street  when  be  bad  parted  with  bl« 
title  to  adjoining  land,  such  intention  will 
never  be  presumed."  Devlin  on  Real  Estate 
(3d  Ed.)  vol.  2,  i  1028a.  In  Sizer  v.  Ekeverenx, 
16  Barb.  (N.  T.)  160,  it  was  held  that,  "when 
in  the  deed  of  land  the  description  of  tbe 
lines  is  by  courses  and  distances  and  no  road 
Is  named,  but  by  proof  on  trial  it  appears 
that  one  line  must  be  on  a  road,  the  land 
to  the  center  of  tbe  road  is  included."  In 
Champlin  v.  Pendleton,  13  Conn.  23,  tbe 
south  line  of  the  land  conveyed  was  tbe 
same  as  tbe  north  line  of  the  highway,  al- 
though the  highway  was  not  mentioned  or 
referred  to  in  tne  deed,  and  it  was  held  that 
tbe  fee  passed  to  tbe  center  of  the  highway. 
It  would  seem  to  us  to  be  unreasonable  to 
bold  that  the  grantors  of  Van  Alen  intoided 
to  retain  in  themselves  the  ownership  of  tbe 
land  Included  In  tbe  highway  which  could 
have  been  of  no  possible  use  to  them  and 
might  result  to  the  serious  injury  of  their 
grantee.  All  the  circumstances  and  facts  are 
opposed  to  any  such  presumption. 

There  are  some  other  questions  presented 
by  appellant's  brief,  but  tbe  case  in  fact 
turns  upon  tbe  effect  of  the  deeds  above  con- 
sidered and  tbe  evidence  in  respect  of  tbe 
intention  of  tbe  grantors.  All  other  questions 
are  of  minor  importance  and  do  not  call  for 
special  mention. 

The  order  is  affirmed. 

We  concur:    HART,  J.;  BURNETT,  J. 


(H  Cal.  A.  4«8) 
BENEDICT  V.  GRBEBr-ROBBINS  CO. 
■    CCiv.  159&) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Feb.  4,  1915.) 

1.  Sales  «=»477— Conditional  Sales— Tkb- 
uiNATiON  OF  Contract. 

A  seller  in  a  conditional  sale  contract  does 
not  waive  his  right  to  terminate  the  contract 
for  the  bayer's  default  in  payment  of  the  price 
by  accepting  a  partial  payment,  and  extendins 
time  for  payment  of  the  balance,  in  tbe  ab- 
sence of  any  consideration  therefor. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.   g§    1411-1417;    Dec   Dig.   «=»477J 

2.  CONTBACTB    €=>75— CONSIDBEATION. 

A  promise  to  render  what  a  person  is  an- 
der  legal  obligation  to  render  is  not  such  con- 
sideration as  will  support  a  new  contract 

[Ed.   Note. — For  other  cas^   see  Contracts, 
Cent  Dig.  if  273-285;  Dec.  Dig.  «=>75.] 

3.  Sales  ^=9477  —  CoNDinonAL  Sajles  — 
RiouT  OF  Selleb— Waiver. 

A  seller  under  a  conditional  sale  contract 
does  not  waive  his  right  to  retake  the  property 
for  tbe  buyer's  default  in  payment  by  subse- 
quently accepting  a  partial  payment  and  ex- 
tending time  for  payment  of  the  balance,  in 
the  absence  of  any  consideration  therefor. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig   !!  1411-1417;  Dec.  Dig.  <8=>477.] 

Appeal  from  Superior  Court  I'OB  Angeles 
County ;    John  M.  York,  Judge. 
Action  by  John  Benedict  against  tbe  Greer- 


Os^For  other  cas«a  see  same  topic  and  KEY-NUMBER  In  all  Ker-Numberad  Digest!  and  Indexes 
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Bobbins  Company.     From  a  Judgment  tor 
defendant,  plaintiff  appeals.    Affirmed. 

Neighbours,  Sproul  &  Hoag,  of  Los  Ange- 
les, for  appellant.  James,  Smltii  &  McCar- 
tby,  of  Los  Angeles,  for  respondent 

JAMES,  J.  This  is  an  appeal  taken  by 
the  plaintiff  from  a  Judgment  entered  In  fa- 
vor of  the  defendant.  By  bis  action  plaintiff 
sought  to  recover  the  sum  of  $800  alleged  to 
be  the  value  of  a  certain  automobile  which 
it  was  alleged  had  been  appropriated  and 
converted  by  the  defendant 

Plaintiff,  in  January,  1913,  entered  into  an 
agreement  with  the  Hollywood  Garage  Com- 
pany to  purchase  a  six-cylinder  automobile 
truck.  The  machine  was  not  a  new  one.  He 
agreed  to  deliver  certain  personal  property 
other  than  money  in  part  payment  therefor, 
which  arrangement  was  carried  out  He 
then  took  possession  of  the  truck,  and,  to 
provide  for  the  payment  of  the  additional 
consideration  required  of  him,  he  executed 
the  following  instrument: 

"For  value  received,  on  or  before  the  15th 
day  of  May,  1913,  I  or  we,  or  either  of  us,  prom- 
ise to  pay  to  the  order  of  Hollywood  Garage 
Company  at. their  ofi&ce  in  Los  Angeles,  Cali- 
fornia, three  hundred  and  fifty  and  no/100  dol- 
lai-s  ($350.00)  payable  in  gold  coin  of  the  Unit- 
ed States  of  America,  with  interest  thereon  from 
date  until  paid,  in  like  coin,  at  the  rate  of  sev- 
en (7%)  per  cent  per  annum.  In  case  a  suit 
or  action  is  instituted  to  collect  the  money  above 
mentioned,  or  any  part  thereof,  I  promise  to  pay 
such  additional  sum  as  the  court  in  which  said 
suit  or  action  is  instituted  may  adjudge  reason- 
able as  attorney's  fees  in  such  suit  or  action. 

"This  note  is  given  upon  and  for  the  consider- 
ation that  the  said  Hollywood  Oarage  Co.  has 
agreed  and  promised  that  upon  the  payment  of 
this  note,  principal  and  interest,  at  maturity 
(time  being  the  essence  '  of  the  contract)  they 
will  sell  and  transfer  to  the  undersigned  at  the 
price  of  said  principal  and  interest,  the  Mitchell 
truck  #22,175  which  the  said  Hollywood  Gar- 
age Co.  has  this  day  intrusted  to  the  care  of  the 
undersigned. 

"It  is  admitted  and  agreed  that  the  said  prop- 
erty so  intrusted  is  the  property  of  the  said 
Hollywood  Garage  Co.  and  shall  remain  in 
■aid  company  until  it  shall  make  the  aforesaid 
sale  and  transfer. 

"Demand,  presentment  for  payment,  protest 
and  notice  of  protest  are  hereby  waived. 

"This  note  is  payable  in  installments  of  one 
hundred  dollars  ($100.00)  per  month  commenc- 
ing February  the  15,  1913,  and  last  payment 
$50.00  on  May  15,  1913. 

"Maker's  P.  O :... 

"[Sign  here]    J.  Benedict" 

Some  time  prior  to  June  11th  the  Hollywood 
Garage  Company  sold  and  transferred  to  re- 
spondent all  of  its  Interest  in  the  contract 
above  set  forth  and  the  automobile,  and 
tbereafter  plaintiff  dealt  with  thi»  defendant 
and  made  payments  to  it  The  contract  ma- 
tured on  May  15,  1913.  On  that  date  but 
$150  had  been  paid  by  appellant.  On  June 
11th  appellant  paid  the  sum  of  $100  on  ac- 
count, which  left  him  still  in  arrears  in  the 
sum  of  $1(X).  He  requested  of  respondent's 
agent  at  that  time  that  be  be  allowed  to  pay 
tbe  balance  In  two  payments  of  $50  each. 
This  agent  said  that  he  would  see  his  em- 


ployers about  that  matter.  Subsequently  re- 
spondent wrote  to  appellant  the  following 
letter: 

"July  9,  1913. 
"J.  Benedict  ^o  Sherman  Heights  Grocery, 
Sherman,  Cal.— Dear  Sir:  On  June  10th  our 
Mr.  Hartley  granted  you  an  extension  of  time 
on  payment  of  your  note  which  was  $100.00, 
giving  you  the  privilege  of  paying  one-halt  of 
this  amount  $50.00  on  July  lOtb  and  the  other 
$50  August  10th.  Will  you  please  arrange  to 
let  us  have  this. $50.00  to-morrow  July  10th 
promptiy  when  due  as  we  have  given  you  all 
the  extension  of  time  it  is  possible  for  us  to  do 
and  we  must  have  the  money. 
"Very  truly  yours, 

"Greei^Robbins  Co.,  by    '' 

This  letter  appellant  testified  he  received 
"after  tbe  10th  or  11th,  somewhere  right 
about  there."  A  check  dated  July  18th  for 
the  sum  of  $50  was  sent  to  respondent  and 
received  by  the  latter  on  July  19th,  and  tbe 
amount  of  money  represented  thereby  was 
collected.  Nothing  more  was  paid,  and  on 
Augnst  Ist  respondent  took  possession  of  tbe 
automobile.  The  property  was  later  sold  for 
an  amount  sufficient  to  pay  the  remainder  of 
appellant's  Indebtedness. 

[1 ,  2]  That  the  contract  provided  for  a  con- 
ditional sale  and  reserved  title  to  the  prop- 
erty In  the  vendor  until  performance  had 
been  fully  made  Is  not  disputed  by  the  appel- 
lant His  claim  is  that  the  letter  of  July 
9th,  written  by  respondent  and  the  accept- 
ance of  the  payment  of  $50  made  on  July 
19th,  worked  a  waiver  of  the  right  to  termi- 
nate tbe  contract  There  was  no  considera- 
tion furnished  for  the  alleged  agreement  to 
extend  the  time.  The  $160  was  all  then  due, 
and  a  promise  to  render  what  a  person  Is 
already  under  legal  obligation  to  render  can- 
not amount  to  a  sufficient  consideration  as 
will  support  a  new  contract  Parsons  on 
Contracts  (9th  Ed.)  vol.  1,  p.  474,  and  cases 
cited  thereunder.  See,  also,  Liening  v.  Goiuld, 
13  Cal.  598. 

[3]  The  second  contention,  that  a  vendor 
under  a  conditional  sale  contract  by  accept- 
ing partial  payment  of  money  then  overdue, 
waives  the  right  to  take  tbe  property,  is  not 
sustained  by  tbe  decisions.  Hegler  v.  Eddy, 
53  Cal.  597;  Van  Allen  v.  Francis,  123  Cal. 
474,  56  Pac.  339.  The  last  decision  dted  is 
very  pertinent  to  tbe  claim  of  estoppel  urged 
against  respondent  here.  In  that  case  the 
vendor  allowed  the  possession  of  property 
to  be  transferred  to  a  third  party  and  accept- 
ed payments  from  tbe  latter  with  apparentiy 
full  knowledge  of  all  of  the  facts  and  without 
notifying  the  new  party  tbat  the  original 
vendee  was  in  default  The  Supreme  Court 
held  that  the  original  vendor  was  not  estop- 
ped from  taking  possession  of  the  property 
on  account  of  the  default  committed  by  its 
vendee  as  to  payments  due  prior  to  the  time 
the  new  party  obtained  possession  of  the 
property.  Under  the  evidence  in  this  case, 
even  conceding  validity  to  the  agreement  as 
to  the  extension  of  time,  it  is  plain  that  ap- 
pellant did  not  live  up  to  the  conditions  o< 
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that  nnderstandbig.  He  did  not  send  In  the 
ISO  required  of  him  on  July  10th,  until  Jnly 
19th,  which  was  a  delay  of  more  than  one 
week.  This  fact  alone  would  have  authoriz- 
ed respondent  to  have  treated  the  agreement 
for  extension  as  being  abrogated  and  to  In- 
sist upon  taking  advantage  of  appellant's 
default,  which  had  already  continued  for 
more  than  two  months.  It  has  been  noted 
that  the  partial  payment  of  an  amount  due 
,  will  not  operate  to  prevent'  a  vendor  from 
retaking  possession  of  property  contracted  to 
be  sold.  Appellant  could  not  have  bound  re- 
spondent by  remitting  a  partial  payment  on 
account  with  the  express  stipulation  that 
the  payment  was  made  on  condition  that 
time  be  extended  for  payment  of  the  remain- 
der of  the  money  then  due.  The  appropria- 
tion of  tile  money  so  remitted  could  not  work 
an  acceptance  of  a  new  offer,  because  the 
respondent,  under  its  contract  was  already 
legally  entitled  to  collect  that  money. 

The  Judgment  of  the  superior  conrt  Is  af- 
firmed. 

We  concur:    CONREY,  P,  J.;   SHAW,  J. 

(4fi  Utah,  SSI)  ==■ 

STATE  T.  THE  FOO  LUN.     (Na  2702.) 
(Supreme  Court  of  Utah.    March  19, 1916.) 

1.  Phtsicianb  and  BnaaxoNS  S=»6  —  Pbac- 
TiciNO  Without  I>icen8K — Prosecution — 
iKSTBUcnoNS— Definitions  of  Tebms. 

In  a  prosecution  for  practicing  medicine 
without  a  license  in  violation  of  Laws  1911,  c. 
98,  which  after  denouncing  the  offense  provides 
that  the  sale  of  "domestic  family  remedies"  Is 
not  thereby  prohibited,  the  court  should  have- in- 
structed on  the  meaning  of  the  phrase  quoted. 
[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  If  6-11;    Dee.  Dig. 

2.  Phtbioians  and  Sttbgeonb  «=»6  —  Pbao- 
nciNQ  without  Licerbx  —  PBosxounoii — 

RSFUBAI,  or  iNBTSUCnON. 

Since,  in  a  prosecution  for  practicing  medi- 
cine without  a  license  in  violation  of  Laws  1911, 
c.  9S,  which,  after  denouncing  the  offense,  pro- 
vides that  the  sale  of  domestic  family  remedies  is 
not  thereby  prohibited,  the  question  whether  va- 
rious herbs  sold  by  defendant  were  domestic 
famUy  remedies  was  a  mixed  question  of  law 
and  utct  the  court  properly  refused  to  instruct 
that  sucn  herbs  were  domestic  family  remedies. 
[Ed.  Note.— For  other  cases,  see  Physicians 
rad  Surgeons,  Cent  Dig.  {{  o-ll;    I>«c  Dig. 

8.  OBnaNAL  Law  «s>826  —  Inbtbuctions  — 

Duty  to  Request. 

Where  defendant  in  such  case  excepted,  to 
the  charge  on  the  ground  that  it  was  the  court's 
duty  to  define  "domestic  family  remedies,"  he 
should  have  proposed  an  instruction  embodying 
the  definition  desired, 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  )  2006;    Dec.  Dig.  i8=9825.] 

4.  Phtbicianb  and  Subgeonb  «=s>6— Pbactio- 
ino  without  License— Peosecution— Do- 
mestic Family  Remedies— Sufficiency  of 
Evidence. 

Evidence,  in  a  prosecution  for  violating 
Laws  1011,  a  93,  prohibiting  practicing  medi- 
cine without  a  license,  but  excepting  the  sale 


of  domestic  family  remedies  from  its  terms,  keU 
insufficient  to  show  that  the  herbs  sold  bf  de- 
fendant were  domestic  family  remedies. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {{  S-ll;    Dea   Dig. 
«=>6.] 
6.  Physicians  and  Subqxonb  «=>6— Pbactio- 

ino  without  License— Defense. 

Where*  in  a  prosecution  for  practicing  medi- 
cine without  a  license  in  violation  of  Laws 
1911,  c  03,  it  appears  that  defendant  diagnosed, 
treated  or  advised  for  some  physical  ailment  or 
condition  of  another  for  compensation,  it  is  no 
absolute  defense  that  he  administered  or  ad- 
vised a  domestic  family  remedy. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {{  &-11;  Dec.  Dig. 
(8=>6.] 

6.  Physicians  and  Suboeonb  «=b6— Pkactio- 
iNO  without  Ligenbb— PBOsaouTioN — Suf- 
ficiency OF  Evidence. 

Evidence,  in  a  prosecution  of  a  defendant 
daiming  to  be  a  Chinese  herb  doctor,  held  to 
show  that  he  practiced  medicine  without  a  li- 
cense, in  violation  of  Laws  1911,  e.  93. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |g  6-11;  Dec.  Dig. 
^=^6.] 

7.  Cbhonai.  Law  <=o1173— Habmtjbs  Esbok 

— iNSTBUCnONB. 

Where,  in  a  prosecution  for  practicing  medi- 
cine without  a  license,  in  violation  of  Laws  1911, 
c.  93,  the  evidence  conclusively  showed  defend- 
ant's guilt  and  that  the  herbs  sold  by  bim  were 
not  domestic  family  remedies,  the  court's  failure 
to  define  "domestic  family  remedies,"  being  er- 
ror in  defendant's  favor,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3164-3168;  Dec.  Dig.  «=> 
1178.1 

Appeal  from  District  Court  Salt  Lake 
County;  C.  W.  Morse,  Judge. 

Xee  Foo  Lnn  was  convicted  of  practicing 
medicine  without  a  license,  and  appeals.  Af- 
firmed. 

Soren  X.  Cbrlstensen,  of  Salt  Lake  City,  for 
appellant  A.  R.  Barnes,  Atty.  Gen.,  and  B. 
V.  Hlggins  and  O.  Iverson,  Asst  Attya  Qea, 
for  the  State. 

STRATJP,  C.  J.  The  defendant  was  0(H)- 
Tlcted  of  practicing  medicine  without  a  li- 
cense, and  appeals.  The  statute  (Laws  of 
1911,  p.  136)  under  which  he  was  prosecuted, 
so  far  as  material  defines  the  practice  of  med- 
icine thus: 

"Any  person  shall  be  regarded  as  practicing 
medicine  within  the  nieanmg  of  this  title,  who 
shall  diagnose,  treat  operate  upon,  or  prescribe 
or  advise  for,  any  physical  or  mental  ailment 
or  any  abnormal,  mental  or  physical  condition  of 
another"  for  a  fee,  gift  compensation  or  other 
pecuniary  benefit,  reward  or  consideration: 
•  *  *  Provided  that  nothing  in  this  title  shall 
be  construed  to  prohibit  •  •  •  the  sale  or 
admbiistration  of  proprietary  or  domestic  family 
remedies,"  etc. 

The  information  charges  that  the  defendant 
did  "unlawfully  practice  medicine  without 
holding  a  lawful  certlflcate  or  license  Issued 
by  the  board  of  medical  examiners  of  the 
state  of  Utah,  by  then  and  there  diagnosing, 
treating  and  advising,  for  a  pecuniary  consid- 
eration, one  C.  C.  Smith,  who  was  then  and 
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there  mffering  from  some  tihyslcal  ailmeni." 
It  probably  would  hare  been  a  better  infor- 
mation had  it  char£:ed  that  the  defendant 
diagnosed  or  treated  an  ailment  instead  of 
Smith.  No  point,  however,  is  made  on  the  in- 
formation, and  since  both  parties  regarded 
It  as  sufficiently  charging  a  diagnosing  and 
treating  an  ailment,  and  as  it,  though  faulty, 
nevertheless  states  axi  offense,  we  pass  to  a 
consideration  of  the  presented  points  which 
are  directed  to  the  court's  charge. 

The  contention  made  is  that  what  the  de- 
fendant did  was  merely  to  sell  or  administer 
a  domestic  family  remedy,  and  that  the  court 
ought  80  to  have  charged,  or,  falling  tn  that, 
to  have  defined  to  the  jury  what,  under  the 
statute,  is  meant  by  the  phrase,  "domestic 
family  remedies,"  but  which  the  court  entire- 
ly left  to  the  Jury.  It  Is  admitted  the  defend- 
ant had  no  license.  In  brief,  the  evidence 
shows:  He,  at  Salt  Labe  City,  maintained 
an  office,  consisting  of  three  rooms,  spoken  of 
by  the  witnesses  as  a  reception  room,  an 
office,  and  a  private  room  where  he  gave  his 
treatments.  He  advertised  Us  business  in 
the  public  press  thus : 

"If  you  are  troubled  by  rhenmatisin,  pains  in 
the  stomach,  back,  sides  or  chest;  if  you  have 
headaches,  nausea,  indigestion,  appendicitis,  or 
constipation,  if  you  cannot  sleep  at  night  and  are 
nervous;  if  you  are  bothered  by  catarrh,  lung 
.  or  throat  trouble,  consumption,  kidney  or  blood 
disorders,  dissiness,  exhaustion,  female  weakness, 
nervous  debility,  dropsy,  Bright's  disease,  scrof- 
ula, eczema,  eruptions  of  face  or  body,  pimples, 
lumbago,  piles  or  any  other  affliction ;  In  fact,  if 
you  are  sick,  no  matter  what  your  ailment,  you 
may  call  on  Xee  Foo  Imn,  C.  H.  D.,  and  inspect 
the  great  list  of  statements  from  persons  who 
have  been  cured,"  etc. 

"If  you  are  rick,  no  matter  what  your  ail- 
ment,  do  not  delay,  but  call  on  Yee  Poo  Lnn, 
C.  H.  D.,  at  the  Chinese  Herb  Institute,  118 
Main  street,  over  Hirscbman's  shoe  store,  and  a 
consultation  with  him  will  prove  profitable  to 
yon." 

"Yee  Foo  Lun,  0.  H.  D.'s  ancestors  in  China 
for  centuries  have  been  famous  as  expert  herb- 
alists, and  in  addition  to  his  more  modem  scien- 
tific learningj  he  possesses  the  precious  secrets 
of  the  curative  powers  of  the  Chinese  herbs. 
These  secrets  are  never  written,  but  are  handed 
down  from  father  to  son  from  generation  to  gen- 
eration." 

"It  is  better  to  call  in  person  on  Yee  Fob  Iiun, 
but  those  who  cannot  call  should  write,  stating 
symptoms  in  full  and  inclose  stamps  for  a  speedy 
reply.  Yee  Foo  Lun's  -  addreSs  is  118  Main 
street  or  Hotel  Utah." 

Smith  visited  the  defendant  at  his  office. 
Ee  entered  the  reception  room,  and,  finding 
■everal  persons  ahead  of  him,  awaited  his 
turn  to  consult  with  the  defendant  As  tes- 
tified to  by  Smith,  he  finally  went  into  the 
defendant's  office,  told  him  that  he  aufTered 
pain  in  his  shoulder,  that  he  would  like  to 
know  what  was  the  matter  with  him,  and  If 
be  coald  do  something  for  him.  The  defend- 
ant "felt  my  pulse,  both  hands,  and  sat  on 
the  other  side  of  the  desk,  looked  at  me  for 
a  few  minutes,  and  told  me  I  was  on  the 
rerge  of  a  partial  paralysis."  Smith  stated 
that  he  did  not  think  it  was  as  serious  as 
that,  expressed  anrprise  at  his  nmdition,  and 


asked  how  much  it  would  "cost  for  treat- 
ment" The  defendant  told  him  that  he 
would  give  him  "seven  treatments  for  $10," 
$10  a  week.  When  asked  how  long  it  prob- 
ably would  take  to  efCect  a  cure,  the  defend- 
ant stated  three  or  four  months,  said  "ha 
couldn't  tell."  Smith  paid  him  $10  for  a 
week's  treatment,  or  for  seven  packages  of 
herbs.  The  defendant  requested  him  to  call 
at  the  office  "to  take  the  medicine."  On 
Smith's  statement  that  he  would  be  out  of 
town  for  a  few  days,  the  defendant  told  blm 
that  he  would  fix  up  a  dose  for  him  then,  give 
him  three  packages  to  take  with  him,  and 
that  on  his  return  he  could  call  for  the  reat 
The  defendant  thereupon  fixed  up  a  dose  for 
Smith  and  gave  him  three  packages,  with 
written  directions,  "Boil  with  three  cups  of 
water,  boil  twenty — thirty  minutes  &  boil 
down  to  one  cupful,"  to  be  taken  dally  before 
or  after  meals,  oir  whm  convenient  Smith 
took  the  packages  to  a  chemist  The  chem- 
ist's analysis  shows: 

"The  medicine  submitted  is  absolutely  free 
from  added  mineral  and  metallic  substances.  It 
does  not  contain  any  alcohol,  glycerine,  ether, 
chloroform  and  other  volatile  drugs,  except  trac- 
es of  aromatic  oils  (cinnamon,  etc.).  Further- 
more, the  medicine  is  absolutely  free  from  power-  . 
ful  narcotic  or  alkaloidal  drugs,  like  opium,  mor- 
phine, cocaine,  etc.  It  does  contain,  however, 
in  solution  a  mixture  of  drugs  as  shown  by  the 
presence  of  tannin,  rosins,  starches,  gum,  etc. 
These  drugs  are  without  definite  active  princi- 
ples, hence  without  definite  chemical  reactiMis, 
and  therefore  it  is  an  absolute  impossibility  to 
identify,  by  scientific  or  oUier  means,  such  drugs 
in  a  liquid  form.  The  odor  and  taste  of  the 
medicine  strongly  suggests  among  other  drugs 
the  presence  of  ginseng,  cinnamon,  licorice,  sar- 
saparilla,  etc. — a  class  of  drugs  which  contain  tlte 
above  found  vegetable  principles." 

The  defendant  testified  in  his  own  behalf 
that  he  was  a  graduat6  from  medical  insti- 
tutions in  China,  spent  many  years  in  China 
in  the  study  of  medicine,  and  was  capable 
of  diagnosing  and  treating  diseases;  but 
that  his  business  was  "selling  Chinese  herbs, 
herbs  Imported  from  China,  selling  Chinese 
herb  treatment"  and  that  he  had  been  in  that 
business  for  12  or  15  years.  He  further  tes- 
tified that  Smith  came  to  his  office,  and  that 
what  was  said  between  them  was  this : 

"Smith:   Are  you  the  man  advertising? 

"The  Defendant:  Yes,  sir. 

"Smith:   I  got  a  pain  here. 

"The  Defendant:  How  did  you  happen  to 
come  to  see  me? 

"Smith :  I  went  to  some  doctor  and  didn't  do 
me  any  good. 

"The  Defendant:  What  do  you  think  is  the 
matter  with  you? 

"Smith:  I  believe  I  got  rheumatism.  Can  yon 
do  anything  for  that? 

"Defendant:  Of  course,  I  can  serve  some 
herbs  for  rheumatism ;  what  do  you  suppose 
caused  it? 

"Smith:  One  cause  of  rheumatism  I  under- 
stand doctor  to  say,  weak  kidney,  uric  add. 

"Defendant:  That  is  took  for  rheumatism  or 
paralyris. 

"Smith :  What  do  yon  do  and  how  yon  treat? 

"Defendant:  I  don't  treat  anybody;  I  sell 
different  herbs,  same  as  I  did  in  Denver,  and 
everywhere  where  I  did  business. 

"Smith:  How  do  you  do  itt        ^  . 
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"Defendant:  I  sell  yon  seven  packages  for 
$10 ;  .vou  take  one  each  day ;  each  one  of  these 
packages  boiled  in  three  cups  of  water ;  you  take 
It  before  and  after  eating,  or  any  time  most 
convenient" 

He  further  testified  he  gave  Smith  hut  four 
packages  because  he  didn't  have  enough 
herbs  unpacked  at  that  time  to  give  him 
seven  packages.  He  was  asked  by  his  coun- 
sel: 

"Did  you  diagnose  bis  case?" 

He  answered : 

"No,  because  I  always  try  to  get  away  from 
doing  anything  against  the  law.  I  have  been 
in  court  so  much  I  know  just  what  I  have  to 
do,  and  so  I  don't  try  to  do  that  at  all." 

When  asked  on  cross-examination  what  he 
told  Smith  about  his  having  paralysis  he  an- 
swered : 

Smith  "say  is  there  any  danger  of  paralysis? 
I  say  rheumatism  and  paralysis  are  pretty  near 
the  same;  one,  some  people  would  consider 
paralysis,  others  would  call  it  rheumatism ;  I 
sa^  get  so  bad  from  rheumatism  it  turn  to  paral- 
ysis. Q.  These  herbs  were  just  as  good  for 
paralysis  as  for  rheumatism?  A.  Well,  yes,  sir. 
*  •  •  Q.  You  say  you  don't  diagnose  any- 
thing? A.  In  what  way  you  mean?  Q.  What 
did  you  mean  when  you  said  you  didn  t  'diag- 
nose' the  case?  A.  Well,  in  a  way  you  might 
consider  it  diagnosing,  but  I  really  didn't  diag- 
nose bis  case,  or  any  other  case ;  he  said  he 
thought  he  had  rheumatism,  and  said,  'Is  there 
any  danger  of  it  turning  to  paralysis?'  and  I 
said,  'Paralysis  and  rheumatism  are  pretty  near 
the  same.'  Q.  Do  you  diagnose  diseases?  A. 
Well,  I  can." 

Then  he  was  asked  whether  he  or  the 
persons  who  consulted  him  diagnosed  their 
diseases.    He  answered : 

"They  come  in  and  tell  me  they  have  rheuma- 
tism; want  some  of  my  herbs.  Q.  Who  finds 
out  what  they  have,  you  or  the  fellow  who  comes 
in?  A.  I  ask  them  what  they  have  been  treat- 
ed for  by  any  other  doctor,  any  particular  ail- 
ment :  they  tell  me  the  doctor  treated  them  for 
stomach  trouble;  then  I  serve  them  a  certain 
package  of  herbs.  Q.  Suppose  no  doctor  has 
treated  him,  then  what  do  you  do?  A.  They 
tell  me  what  they  think  about  it,  what  they 
think  is  wrong  with  them." 

When  asked  if  he  gave  the  same  kind  of 

herbs  in  each  case,  he  replied: 
"Not  exactly,  but  different  kinds." 
When  asked  if  he  or  the  man  who  came  in 

determined  which  kind  should  be  given,  he 

answered : 

"I  sell  different  kinds,  different  packages.  I 
sell  to  them  whatever  they  tell  me  the  trouble  is ; 
one  kind  for  asthma,  one  kind  for  rheumatism ; 
same  as  the  drug  stores  have  200  different  kind, 
and  they  sell  them ;  same  way." 

When  asked  who  mixed  the  herbs,  and 
who  determined  the  kind  and  amount  put 
in  each  package,  he  answered  that  he  did, 
or  some  one  in  his  employ  under  his  direc- 
tion, and  that  he  determined  the  particular 
kind  of  herbs  and  the  quantity  of  each  to 
be  given  "in  the  particular  case."  Then  he 
«-as  asked : 

"You  treat  everything— cure  everything?" 

He  answered : 

"Some  things  I  don't  treat;  some  things  I 
don't  have  any  treatn^ent  for.    Q,  You  treat  all 


of  these  things  [enumerated  in  the  advertise- 
ment]?   A.  Yes.'*^ 

He  further  testified  that  the  packages  sold 
to  Smith  contained  about  14  different  kind» 
of  herbs,  most  of  which  grew  only  in  China, 
few  of  them  in  America,  and  that  "as  to  a 
large  number  of  them  the  only  place  yoo 
can  get  them  is  at  a  Chinese  store  in  San 
Francisco."  He  was  asked  to  name  the  differ^ 
ent  kinds  in  the  packages.    He  answered : 

"The  names  are  all  I«tin ;  I  can  tell  you  the 
Chinese  name;  have  to  get  the  catalogue,  in 
three  languages,  Latin,  Emgliah,  and  Chinese; 
some  of  these  I  can't  tell  you  them  in  English. 

He  further  testified  that  "the  curative  pow- 
ers" of  the  herbs  sold  to  Smith,  "how  to  use 
them,  when  to  use  them,  and  the  combination 
of  them"  were,  to  a  large  extent,  a  secret 
acquired  from  tils  father  who  was  a  physi- 
cian, and  from  "his  fathers  who  went  before 
him,"  and  from  studying  medicine  in  China. 
Then  when  asked  by  his  counsel,  "Do  you 
charge  anything  for  diagnosing?"  be  an- 
swered : 

"I  don't  charge  anything;  no,  sir;  consulta- 
tion free.  Q.  Entirely  free ;  the  only  thing  yon 
charge  for  is  what?  A.  Herbs.  *  •  •  Q. 
Doctor,  now  these  packages  you  sold  to  Mr. 
Smith,  what  are  they?  A.  Chinese  herbs  and 
family  remedies.  Q.  They  are  known  as  family 
remedies?  A.  Yes,  sir.  •  •  •  We  use  them 
as  family — known  as  family  remedies,  secret 
known  to  Chinese  as  a  family  remedy,  and. 
known  in  general  as  a  family  remedy." 

The  defendant  requested  the  court  to  di- 
rect the  Jury  to  render  a  verdict  of  not 
guilty  on  the  ground  that  "the  herbs  as  In- 
troduced in  evidence,  and  as  testified  to  on 
the  part  of  the  state  and  the  defendant,  are 
domestic  family  remedies."  The  court  de- 
nied tliat,  and  charged: 

"You  are  instructed  that  whether  or  not  the 
remedies  involved  in  the  controversy  in  this  case 
are  'domestic  family  remedies'  is  to  be  deter- 
mined by  you  from  the  evidence,  considered  in 
the  light  of  that  experience  in  the  affairs  of  life 
that  you  have  in  common  with  all  the  rest  of 
mankind. 

"The  court  instructs  you  that  it  is  lawful  for 
any  person  to  sell  and  administer  domestic  fam- 
ily remedies  to  any  one,  and  if  you  find  that 
only  domestic  family  remedies  were  administer- 
ed, and  that  there  was  no  charge  for  the  diag- 
nosis, if  you  find  that  there  was  a  diagnosis, 
then  your  verdict  must  be  not  guilty." 

[1]  The  court's  refusal  to  give  the  request, 
and  charging  as  was  done,  presents  the  ques- 
tion for  review.  The  point  made  is  that  It 
was  the  duty  of  the  court,  and  not  within  the 
province  of  the  Jury,  to  determine  whether 
the  herbs  were  or  were  not  domestic  family 
remedies,  and  that  the  court  on  the  defend- 
ant's request  ought  to  have  determined  that 
they  were  family  remedies,  and  so  directed 
the  Jury,  or  at  least  defined  to  the  jury  what, 
under  the  statute,  was  meant  by  domestic 
family  remedies,  and  then  the  Jury  to  deter- 
mine upon  the  evidence  whether  the  herbs 
sold  or  administered  were  or  were  not  such 
remedies  within  such  definition.  This,  as  haa 
been  seen,  the  court  did  not  do.  -  Thus  the 
[Conclusion  is  pressed  that  the  court  did  aot 
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do  ita  dnty  as  required  by  section  3479,  O.  L. 
1907,  decide  "all  questions  ot  lawi  Including 
•  •  •  the  construction  of  statutes;"  but 
cast  snch  duty  on  the  Jury,  first,  to  determine 
what,  under  the  statute,  was  meant  by  the 
term  "domestic  family  remedies,"  and  then 
to  determine  whether  the  committed  acts  did 
or  did  not  come  within  the  statute.  True  It 
Is  that  the  court  Is  required  to  decide  all  ques- 
tions of  law,  "Including  the  construction  of 
statutes."  True  it  also  is  that  the  court  here 
did  not  tell  the  Jury  what  was  meant  by  the 
term  In  question.  The  state,  in  effect,  con- 
tends that  these  words  have  no  technical 
meaning  or  signiflcance,  but  are  common 
words,  well  understood  alike  by  the  laity  and 
the  profession ;  hence  the  statute  in  such  re- 
spect is  so  self-explanatory  as  to  require  no 
judicial  construction  or  interpretation.  The 
case  of  the  People  t.  Fisher,  83  IlL  App.  114, 
to  some  extent  at  least,  supports  the  conten- 
tion. But  In  the  case  of  State  t.  Huff,  75 
Kan.  585,  90  Pac.  279,  12  L.  R.  A.  (N.  S.)  1094, 
a  contrary  view  seems  to  be  .entertained.  In 
the  latter  case  the  act  provided,  "Nor  shall 
anything  in  this  act  apply  to  the  admlnistra- 
tioaof  domestic  medicines,"  a  slightly  differ- 
ent phitase  from  our  statute,  yet  not  dissimi- 
lar in  meaning.  There  the  court  Instructed 
the  Jury  what  'was  meant  by  the  term  "do- 
mestic medicine."  The  defendant  on  appeal 
complained  of  that  and  contended  that  the 
n'ords  "were  primitive  words,  not  capable  of 
being  made  clearer  by  other  terms ;  that  only 
confusion  could  result  from  an  attempt  to 
explain  them ;  that  it  should  have  been  left 
to  the  Jury  to  say  what  domestic  medicines 
were,  and  whether  the  substance  applied  by 
the  defendant  was  a  domestic  medicine."  In 
reply  to  that  the  appellate  court  said,  "To 
this  we  cannot  agree,"  and  proceeded  at 
length  to  show  what  Is  meant  by  domestic 
medicines.  Resort  was  had  to  numerous  med- 
ical and  encyclopedic  medical  dictionaries 
and  adjudged  cases,  and  the  conclusion  reach- 
ed that  domestic  medicines  are: 

"Soch  substances  as  are  commonly  kept  by 
nooprofessional  persoss  in  their  own  homes  for 
use  as  remedies  "in  the  absence  of  a  physician, 
being  necessarily  substances  the  effect  of  which  is 
a  matter  of  general  knowledge,  so  that  no  special 
training  is  required  for  their  safe  administra- 
tion." 

The  same  thought  Is  entertained  by  the 
Georgia  court  (Lewis  v.  Brannen,  6  Ga.  App. 
419,  65  S;  E.  189),  where  it  is  said  that  "fam- 
ily medicines,"  domestic  remedies,  "household 
remedies,"  include  "such  things  as  camphor, 
qnlnine,  paregoric,  spirits  .of  turpentine,  cas- 
tor oil,  saltpeter,  Eipsom  salt,"  etc.,  and  are 
snch  "as  have  become  generally  considered 
to  be  household  remedies,  by  reason  of  the 
fact  that,  through  common  use,  the  effects 
produced  by  them  are  well  understood  by 
people  without  medical  knowledge."  We  are 
inclined  to  these  views,  and.  In  a  proper  case, 
think  it  the  duty  of  the  court,  instead  of  the 
jury,  to  determine  what,  under  the  statute,  is 
meant  by  the  term  "domestic  family  reme- 


dies." Though  it  may  not  be  easy  of  deflnl' 
tion  and'  explanation,  nevertheless  we  think  it 
better  to  require  the  court  to  define,  rather 
than  leave  It  to  the  Jury  to  speculate,  the  in- 
tended meaning. 

[2]  In  no  event  was  the  defendant  entitled 
to  the  request  This,  because  the  question  is 
a  mixed  question  of  law  and  fact;  first,  the 
court  to  define  what  is  meant  by  the  phrase, 
"domestic  family  remedies,"  then  the  jury  to 
determine  from  the  evidence  whether  the 
Committed  acts  did  or  did  not  come  within  the 
statute  as  construed  and  defined  by  the  court. 
The  request  was  therefore  properly  refused. 

[S,  4]  Now,  as  to  the  instruction.  The  de- 
fendant took  an  exception  to  the  charge  on 
the  ground  "that  it  is  the  duty  of  the  court  to 
give' the  definition  and  not  to  leave  it  to  the 
Jury."  But  he  offered  no  request  as  to  that 
If  he  desired  the  court  to  do  what  was  em- 
bodied in  his  exception,  he  ought  to  have  pro- 
posed a  request  to  that  effect.  This  he  did 
not  do,  but  requested  the  court  to  charge  that 
the  herbs  as  matter  of  law  were  domestic 
family  remedies,  and  for  that  reason  to  re- 
turn a  verdict  of  not  guilty.  Of  course  the 
court  could  not  do  that  But  further  as  to 
this.  G^ere  is  nothing  in  the  evidence  to 
show  that  the  herbs,  either  in  law  or  in  fact 
were  domestic  family  remedies.  This,  wheth- 
er the  matter  is  viewed  from  the  standpoint 
of  the  report  of  the  chemist  as  to  the  contents 
off  the  packages,  or  from  the  testimony  of  the 
defendant  A  concoction  or  componnd  of 
ginseng,  cinnamon,  licorice,  sarsaparilla,  etc., 
can  neither  in  law  nor  in  fact  be  regarded  a 
domestic  family  .remedy.  That  it  is  free  from 
alcohol,  4diloroform,  narcotic  or  alkaloldal 
drags,  and  probably  harmless,  la  not  the  cod- 
trolllng  factor.  Such  a  compound  or  concoc- 
tion is  not  something  commonly  kept  by  non- 
professional persons  in  their  homes,  or  of 
which  they  have  general  knowledge.  Instead 
of  calling  it  a  domestic  family  remedy,  it  is 
better  to  call  it  by  its  right  name — a  subter- 
fuge to  deceive  the  credulous  and  the  afflicted. 
When  the  question  is  looked  at  from  the  de- 
fendant's evidence  the  matter  Is  still  worse. 
A  mixture  of  14  different  herbs,  equally  effi- 
cacious for  rheumatism,  paralysis,  appendici- 
tis, piles,  and  pimples,  and  which  are  so  well 
known  that  to  properly  name  and  describe 
them  requires  the  use  of  three  languages; 
their  curative  powers  «o  famiOar  as  to  be 
understood  only  by  Chinese  E#pert  Herbalists 
who  acquired  knowledge  "of  the  precious  se- 
crets" only  through  tradition  and  by  scientific 
learning  so  modem  as  to  have  been  handed 
down  generation  after  generation  for  centu- 
ries by  Chinese  Herbalists 'and  ancestors  of 
the  defendant  and  which  are  so  general  and 
so  common  as  to  be'had  only  at  a  Chinese 
store  in  San  Francisco,  or  at  a  Chinese  In- 
stitute conducted  by  a  Chinese  Expert  Herl)- 
alist,  can  in  no  sense  be  regarded  as  a  db- 
mestlc  family  remedy.  It  is  anything  but 
that.  The  defendant  and  bis  counsel  calling 
the  herbs  a  family  remedy:   "Doctor    •    •    • . 
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what  are  they?  A.  Chinese  herbs  and  fam- 
ily r^nedles" — Is  of  no  significance.  Whether 
what  the  defendant  gave  or  sold  was  or  was 
not  a  family  remedy  was  dependent  upon  the 
facts  and  the  law;  and,  according  to  the 
facts  testified  to  even  by  him,  not  liis  conclu- 
sion, the  8ul)8tance  sold  or  given  was  neither 
in  law  nor  in  fact  a  family  remedy.  As  well 
call  a  family  remedy  any  compound  of  any 
or  all  kinds  of  familiar  or  unfamiliar  barli, 
roots,  herbs,  or  weeds,  grown  in  the  Orient 
or  the  Occident,  and  put  out  as  a  "cure-all" 
by  a  charlatan  to  deceive  the  credulous.  We 
think  it  clear  that  there  is  no  evidence  to 
bring  the  case  within  the  proviso,  selling  or 
administering  a  domestic  family  remedy,  and 
that  the  defendant,  hence,  was  not  entitled  to 
go  to  the  Jury  on  any  such  theory.  ' 

[I]  Still  further,  the  obvious  purpose  of 
the  statute  is  to  prevent  practicing  medicine 
without  a  license.  As  has  been  seen,  under 
the  statnte,  any  one  who  shall  diagnose, 
treat,  or  advise  for  any  physical  ailment  or 
condition  of  another,  for  a  fee,  compensation, 
or  consideration.  Is  regarded  as  practicing 
medicine.  If  any  one  does  that  without  a  li- 
cense be  offends,  no  matter  what  remedy, 
substance,  or  thing  he  may  prescribe,  give, 
administer,  or  advise.  He  cannot  exculpate 
himself  by  showing  that  he  gave^  adminis- 
tered, or  advised  a  domestic  family  remedy, 
or  any  other  substance  or  Instrumentality; 
much  less  a  concoction  or  compound  which 
Is  a  mere  subterfuge,  or  one  whose  curative 
powers  are  Imown  only  to  so-called  Chinese 
Bxpert  Herbalists.  He  offends  though  he 
may  give  or  administer  but  castor  oil,  or 
Hoetetter's  bitters,  or  a  boiled  concoction  of 
bark,  roots,  or  herbs,  or  may  give  nothing, 
and  only  advise  exercise  or  rest  What  was 
said  in  Huff  v.  State  may  here  be  said: 

^It  would  defeat  the  manifest  piSrpose  of  the 
law  to  bold  that,  under  these  provisions,  a  de- 
fendant charged  and  proved  to  have  received 
money  for  recommending  a  certain  substance  as 
a  cure  for  disease,  might  exculpate  himself  by 
showing  that  the  substance  he  recommended  was 
a  domestic  medicine,  in  the  sense  that  it  was  a 
weU-known  remedy,  the  effect  of  which  was  a 
matter  of  common  knowledge." 

[S]  Now,  what  did  the  defendant  do?  Cer- 
tain it  Is  that  whatever  he  did  was  for  com- 
pensation or  consideration.  It  Is  urged  he 
did  nothing  but  sell  herbs.  But  look  at  his 
advertisement.  See  how  he  held  himself  out, 
not  as  a  vendor  or  salesman,  but  as  a  "C.  H. 
D,"  Chinese  Herb  Doctor,  who  descended 
from  "famonsi  Chinese  Expert  Herbalists," 
and  who  possessed  "the  precious  secrets  of 
the  curative  powers  of  the  Chinese  herbs," 
from  which  all  blessings  flow.  He  did  not 
invite  prospective  purchasers  to  come  to  in- 
spect his  goods  nor  make  known  what  be 
had  for  sale,  but  invited  the  sick  and  afflict- 
ed, "no  matter  what  your  ailment,"  to  come 
to  hjm  "without  delay"  and  consult  him, 
"and  a  consultation  with  him  will  prove 
profitable";   if  they  could  not  call  in  person 


"writer  stating  symiitoms  In  fan."  JToat  like 
others  who  solicit  and  seek  to  practice  by 
mall,  "same  way."  What  did  he  hold  Iilm- 
self  ont  to  do?  Merely  to  sell  herbs?  Not 
that,  but  to  treat  and  cure  about  eirery  ail- 
ment or  disorder  flesh  is  heir  to.  While  he 
in  his  advertisement  may  not  have  stated  in 
express  words  that  he  diagnosed  or  treated 
anything,  nevertheless  by  his  advertisement 
impliedly  conveyed,  and  intended  to  convey, 
the  meaning  that  be  treated  and  cared  aU 
ailments  and  dloorders  therein  enumerated. 
He  so  testified  that  he  treated  all  such  ail- 
ments and  diseases.  They  are  indeed  numer- 
ous, and  some  of  them  so  unyielding  to  treats 
ment  as  to  perplex  and  baffle  all  science,  but 
which,  the  credulous  are  led  to  believe,  may 
be  cured  by  the  "precious  secrets  of  the  cura- 
tive powers  of  the  Chinese  herbs,"  consisting 
in  fact  of  but  a  concoction  of  licorice,  cinna- 
mon, sarsaparllla,  and  ginseng.  Notwith- 
standing the  defendant's  play  on  words  that 
he  "did  not  diagnose  the  case  or  any  other 
case,"  nevertheless,  from  even  the  things 
and  facts  testified  to  by  him,  he  held  himself 
out,  undertook,  and  attMnpted  to  do  just  that 
Perhaps  not  as  taught  at  modem  medical  in- 
stitutions, but  all  the  more  offended  because 
he  did  it  a  la  Chinolse.  But  whatever  dif- 
ference of  opinion  there  may  be  on  the  record 
as  to  whether  he  diagnosed  a  pliyslcal  ail- 
ment of  Smith,  or  whether  Smith  diagnosed 
it  for  him,  there  certainly  can  be  no  doubt 
that  he,  without  a  license  and  for  a  consid- 
eration, treated  Smith  for  an  ailment.  And 
since  this  Is  so  it  Is  wholly  immaterial  what 
he  gave  or  administered,  or  advised,  whether 
a  family  remedy  or  not  The  claim  made 
that  he  charged  only  for  the  herbs  and  noth- 
ing for  diagnosis,  consultation,  or  treatment 
is,  like  his  concoction,  a  mere  pretense,  and 
an  attempt  to  exculpate  himself  by  l>ook- 
keeplng.  -  As  well  say  one  charged  nothing 
for  an  operation  but  charged  $500  only  for 
bandages  and  autlseptica 

[7]  So,  while  the  charge  was  not  what  It 
ought  to  have  been,  it  nevertheless  was  er- 
ror, not  against,  but  in  favor  of,  the  defend- 
ant, and  therefore  was  as  to  him  harmless. 

Let  the  Judgment  be  affirmed. 

FRICK  and  McCARTT,  JJ.,  eoncur. 

'  I      (H  Kan.  681} 

LARABEB  FLOUR  MILLS  CO.  v.  MIS- 
SOURI PAC.  RY.  CO.    (No.  16167.) 
(Supreme  Cionrt  of  Kansas.    Jan.  9,  Ulfi.    Oa 
Rehearing,  April  10,  ISlfi.) 

(SyllaiM*  hti  th«  Court.) 
Affeai.  and  Ebbob  <8=»1201— Coubts  «=>396 

— MANDAMT78  4tss>167— PiXADINGS— RlQHT  TO 

Amend. 
An  action  to  compel  the  railway  company  to 
perform  a  duty  in  moving  cars  resulted  in  the 
allowance  of  a  peremptory  writ  of  mandamus. 
The  defendant  in  a  plea  in  abatement,  and  in 
an  answer  to  the  alternative  Writ,  had  denied 
the  jurisdiction  of  this  court,  alleging  that  the 


«=>For  other  cases  see  same  topic  and  KEY-NUMBSa  In  all  Ko7-Numberad  DlgesU  and  Indazps 
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•ervice  demanded  was  a  part  of  Interstate  com- 
meroe.  The  same  contention  was  made  in  the 
Supreme  Court  of  the  United  States,  which  re- 
viewed the  Judgment  of  this  court,  but  the  juds- 
ment  was  affirmed.  Meanwhile,  in  proceedings 
in  the  same  action,  a  judgment  was  rendered 
for  damages  against  the  railway  company.  On 
a  review  of  that  judgment  in  the  Supreme  Court 
«f  the  United  States,  it  was  held  that  error  was 
«ommitted  in  allowing  as  damages  items  of  at- 
torneys' ieea  and  expenses  in  the  Supreme  Court 
ot  the  United  States,  but  that  from  a  federal 
point  of  view  there  was  no  error  in  the  judg- 
ment to  the  extent  that  it  awarded  damages 
-complained  of  and  allowed  a  claim  for  attorneys' 
fees  in  the  state  court.  To  give  effect  to  these 
«oncluaions,  the  judgment  was  reversed,  and  the 
«ause  remanded  for  further  proceedings  not  in- 
-consistent  with  the  opinion.  Pending  the  entry 
of  judgment  on  the  mandate  containing  these 
directions,  the  defendant  presented  a  plea  in 
abatement  and  a  proposed  answer  setting  up 
with  greater  amplitude  provisions  of  the  Inter- 
state Commerce  Acts,  allegiixg  that  they  de- 
prived this  court  of  Jurisdiction,  and  pleading 
-especially  that  it  had  filed  a  schedule  of  rates 
for  the  services  in  question  whidi  had  been  ap- 
proved by  the  Interstate  Commerce  Commission, 
and  praying  that  the  court  should  proceed  no 
further,  except  to  dismiss  the  action.  It  is 
Jteld:  (1)  That  the  original 'pleadings  were  suf- 
ficient to  admit  the  proof  respecting  the  sched- 
ule referred  to ;  {2)  that  the  jurisdictional  qnesr 
tion  was  determined  by  the  judgment  of  this 
-court  and  that  of  the  Supreme  Court  of  the 
United  States  at  least  so  far  as  it  was  present- 
ed, and  every  fact  available  for  that  purpose 
now  was  equally  available  at  the  trial;  (3) 
that,  if  the  reference  to  the  schedule  should  be 
-considered  as  a  new  feature  of  the  pleading,  it 
should  not  now  be  allowed  in  order  to  present  a 
federal  question  not  before  raised ;  and  (4)  that 
judgment  should  be  entered  upon  the  mandate 
for  the  damages  which  the  reviewing  court  held 
were  not  erroneously  allowed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4«73,  4677-4685;  Dec. 
Dig.  «=»1201;  Courts,  Cent.  Dig.  J  1080 ;  Dec. 
Dig.  «=>396;  liandamns,  Cent.  Dig.  SS  369, 
370;    Dec.  Dig.  <8=>167.] 

Action  by  the  Larabee  Flour  Mills  Conv- 
pany  agaliist  the  Missouri  Pacific  Railway 
Company.  PlalntlfT  asks  to  have  mandate  of 
the  United  States  Supreme  Court  enforced 
and  defendant  presents  plea  in  abatement 
and  answer.  Judgment  that  original  decision 
as  modified  pursuant  to  mandate  of  the  Unit- 
■ed  States  Supreme  CVnrt  shall  stand,  and 
that  the  order  allowing  answer  to  be  filed 
shall  be  set  aside. 

See,  also,  74  Kan.  808,  88  Pac.  72 ;  86  Kan. 
214,  116  Pac  901;  211  U.  S.  612,  29  Sup. 
Ct  214,  63  L.  Ed.  352;  234  U.  S.  469,  34  Sup. 
-Ct  979,  68  L.  Ed.  1398. 

Waters  &  Waters  and  Charles  B.  Smith, 
all  of  Topeka,  for  plaintiff.  W.  P.  Waggoner, 
«nd  A.  B.  Crane,  both  of  Atchison,  for  de- 
fendant 

BEMSON.  X  The  pUintiff  asks  to  have 
the  mandate  of  the  Supreme  Court  of  the 
United  States  enforced  by  the  entry  of  a 
judgment  directed  In  accordance  with  the 
opinion  of  that  court  The  defendant  pre- 
sents a  plea  in  abatement  and  answer,  deny- 
ing the  Jurisdiction  of  the  court  to  take  any 


further  proceedings,  except  to  dismiss  the  oc- 
titm. 

The  history  of  this  case  la  written  in  two 
preTlouB  decisions  of  this  court,  via.,  Lara- 
bee  T.  Hallway  Co.,  74  Kan.  808,  88  Pac.  72, 
and  Id.,  86  Kan.  214,  116  Flic.  901,  and  two 
decisions  of  the  Supreme  Court  of  the  Unit- 
ed States,  viz.,  Missouri  Pacific  Ry.  v.  Lara- 
bee  MiUa,  211  U.  S.  612,  29  Sup.  Ct  214,  63 
L.  Ed.  362,  and  Missouri  Pacific  By.  Ca  t. 
Larabee,  234  U.  S.  459,  34  Sup.  Ot  979,  68 
L.  Ed.  1398.  A  claim  for  damages  having 
been  made  on  the  trial  in  this  court,  proceed- 
ings were  taken  to  determine  tlie  amount, 
and  damages  were  assessed  against  the  de- 
fendant, including,  amcmg  other  Items,  at- 
torney's fees  for  services  for  the  plaintiff  in 
the  Supreme  Court  of  the  United  States. 
This  proceeding  is  reported  In  85  Kan.  214. 
That  judgment  was  reviewed  tn  the  federal 
Supreme  Court,  and  the  opinion  Is  reported 
in  234  U.  S.  459,  34  Sup.  Ct  979,  68  L.  Ed. 
1398.  The  concluding  paragraph  of  that 
opinion  la: 

"It  follows  from  what  we  have  said  that  error 
was  cwnmitted  in  the  court  below  in  allowing 
the  items  of  damages  for  attorneys'  fees,  trav- 
eling expenses,  etc.,  in  the  Supreme  Court  of 
the  United  States,  and  that  from  a  federal  point 
of  view  there  was  no  error  in  the  Judgment  be- 
low to  the  extent  that  it  awarded  the  damages 
complained  of  and  allowed  a  claim  for  attor- 
neys^ fees  for  services  rendered  in  the  state 
court  And,  to  give  effect  to  these  conclusions, 
the  judgment  must  be  reversed,  and  the  case 
remanded  for  further  proceedings  not  inconsist- 
ent with  this  opinion." 

Pending  proceedings  to  enter  judgment  in 
this  court  in  accordance  with  the  mandate, 
the  defendant  presented  a  motion  for  leave 
to  file  an  amended  and  supplemental  answer. 
No  notice  having  been  given  of  the  applica- 
tion, ^the  leave  was  granted,  to  be  treated, 
however,  as  an  application  for  leave  to  file 
in  case  the  filing  should  be  opposed.  Atbet- 
ward  a  plea  in  abatement  with  answer  at- 
tached was  filed  by  the  defendant  Thereup- 
on the  plaintiff  moved  to  set  aside  the  order 
granting  leave  to  file,  and  asked  for  judg- 
ment as  required  by  the  mandate. 

On  the  argument  of  this  motion,  the  court 
orally  referred  to  the  circumstances  and  con- 
ditioQ  upon  which  the  leave  to  file  had  been 
given.  In  a  brief  filed  later  the  defendant 
protested  against  being  compelled  to  assume 
the  position  of  stlU  asking  leave  to  file  its 
plea  in  abatement  and  answer.  The  practice 
adopted,  however,  is  that  usually  followed  in 
such  a  situation,  and  is  entirely  fair  to  both 
parties,  affording  to  each  an  opportunity  to 
be  heard  upon  the  question  whether  the  pro- 
posed new  pleadings  should  be  filed  at  this 
advanced  stage  of  the  litigation. 

The  plea  in  abatemeiit  consists  largely  ot 
literal  quotations  from  various  federal  stat- 
utes regulating  commerce,  and  challenges  the 
jurisdiction  of  this  court  over  the  subject- 
matter  of  the  action  on  the  ground  that,  by 
virtue  of  these  regulations  and  the  filing  and 
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approval  of  a  schedule  of  rates,  exclusive 
Jurisdiction  was  vested  In  the  Interstate 
Commerce  Commission  and  the  federal  courts. 
It  win  be  observed  that,  if  this  challenge  is 
sustained,  litigation  extending  over  eight 
years,  enibraclug  two  appeals  to  the  Supreme 
Court  of  tlie  United  States,  determining,  if 
effectual,  a  question  of  great  importance  to 
the  plaintiff  and  to  shippers  and  carriers,  will 
come  to  naught  There  is  no  suggestion  that 
proceedings  of  the  Interstate  Commerce  Com- 
mission or  acts  of  the  defendant  present  a 
situation  different  in  any  respect  from  the 
one  existing  and  known  at  the  time  of  the 
trial  and  since.  It  is  said,  however,  that 
there  was,  during  all  this  time,  a  fatal  ab- 
sence of  power,  and  that  this  entire  fabric 
of  litigation  must  therefore  fall.  If  the  al- 
leged defect  was  disclosed  and  brought  to  the 
attention  of  the  court  by  the  pleadings  or 
proceedings,  the  jurisdictional  question  was 
necessarily  determined,  not  only  by  this 
court,  but  by  the  decisions  of  the  Supreme 
Court  of  the  United  States  aOlrming  the  judg- 
ment that  had  been  rendered  here. 

Turning  to  the  pleadings  malting  np  the 
issue  upon  which  the  mandamus  was  allow- 
ed. It  la  found  that  a  plea  in  abatement  was 
first  interposed  September  24,  1900,  in  which 
the  defendant  alleged,  as  it  does  again  in  the 
plea  in  abatement  now  presented,  that  both 
the  defendant  company  and  the  Senta  F6 
Company,  whose  lines  are  connected  by  the 
transfer  tracic  over  which  the  requested  serv- 
ice was  refused,  were  Interstate  carriers  en- 
gaged in  Interstate  commerce,  and  as  such 
amenable  to  the  laws  of  the  United  States 
regulating  commerce.  It  was  also  alleged 
that  the  plainUtTs  mill  and  elevators  were 
operated  in  the  purchase,  sale,  and  shipment 
of  grain  and  flour  at  and  from  its  location  i.n 
•Stafford  over  the  defendant's  interstate  rail- 
road to  various  states  and  foreign  countries. 
It  was  further  alleged: 

"Defendant  further  says  that,  under  the  terms 
and  provigions  of  the  Amended  Interstate  Com- 
mevce  Act,  as  passed  by  the  Congress  of  the 
United  States,  and  which  took  effect  on  the  29th 
day  of  June,  1906  (Act  June  29,  1906,  c.  3691, 
84  Stat  5S4),  there  is  vested  in  the  lotersUte 
Commerce  Commission  full  and  exclusive  power 
and  jurisdiction  to  hear,  try,  and  determine  all 
the  matters  and  things  in  controversy,  men- 
tioned and  set  forth  in  the  said  alternative  writ 
of  mandamus." 

In  the  answer  filed  on  October  10,  1906, 
the  allegations  made  in  the  plea  in  abatement 
respecting  the  interstate  character  and  busi- 
ness of  the  two  railroad  comitanles,  and  re- 
specting the  interstate  nature  of  the  business 
of  the  plaintiff,  are  in  substance  repeated, 
and  It  is  alleged  that: 

"Under  the  terms  and  provisions  of  the 
.amended  Interstate  Commerce  Act.  as  passed 
by  the  Congress  of  the  I'nited  Stiiti's,  aud  which 
toolt  effect  on  the  2J)th  day  of  June,  190(i.  there 
is  vested  in  the  Interstate  Conimerce  Commis- 
sion full  and  exclusive  power  and  jurisdiction 
to  hear,  try,  and  determine  nil  the  matters  and 
things  IB  controversy  mentioned  and  set  forth 
in  the  said  alternative  writ  of  mandamus,  and 
that  neither' the  state  of  Kansas,  nor  any  court 


or  commission  of  said  state,  has  the  right  pow> 
er,  authority,  or  jurisdiction  to  hear  and  detei^ 
mine  any  question  or  controversy  arisins  under 
the  pleadings  and  issues  of  this  case." 

The  new  plea  in  abatement  and  proposed 
answer  now  presented  set  out  in  greater  am-  ~ 
plltude  the  interstate  character  of  the  business 
of  tfie  two  railroad  companies  and  their 
track  connections  at  Stafford  and  the  busi- 
ness of  the  plaintiff,  together  with  quotations 
from  the  federal  laws. concerning  interstate 
commerce  and  averments  that  this  court  has 
no  jurisdiction  over  the  subject-matter  at 
this  suit,  but  nothing  is  found  in  the  new 
pleadings  now  presented  that  is  not  in  sub- 
stance at  least,  and  in  sufficient  detail,  con- 
tained in  the  pleadings  upon  which  the  case 
was  tried,  unless  it  is  the  following  aver- 
ments of  the  proposed  new  answer: 

"That  prior  to  September  1,  1906,  the  said 
defendant  and  aaid  Santa  F4  Company  had 
each  filed  with  the  Interstate  Commerce  Com- 
mission a  schedule  of  freight  tariffs  to  be  by 
each  charged  on  transportation  of  freight  con- 
signed to  and  from  said  station  of  Stafford, 
Kan.,  including  a  switching  or  terminal  charge 
of  $2  per  car  to  be  charged  by  the  said  defend- 
ant and  also  by  the  said  Santa  Fe  Railway 
Company,  on  cars  transferred  by  either  of  said 
companies  over  said  terminals  from  or  to  aaid 
Larabee  Mills,  so  located  as  aforesaid  on  the 
track  of  said  defendant ;  and  said  terminal 
or  switching  tariff,  so  filed  by  said  respective 
companies,  applied,  by  special  reference  therein, 
to  said  I^erabee  Flour  Mills  Company,  and  re- 
mained in  force  and  was  effective  from  long 
before  said  date  continuously  until  long  after 
July  1,  1907,  and  each,  the  plaintiffs,  said  de- 
fendant, and  said  Santa  Fd  Company,  in  the 
handling  and  moving  of  said  freight  from  and  to 
said  Larabee  Flour  Mills,  had  subililtted  them- 
selves to  the  jurisdiction,  supervision,  and  con- 
trol of  the  said  Interstate  Commerce  Commis- 
sion, in  accordance  with  the  terms,  provisions, 
and  conditions  of  the  act  of  Congress  to  regu- 
late commerce  and  the  amendments  thereto ; 
and  the  defendant  avers  that  all  such  tariffs  and 
schedules  of  rates,  switching,  and  terminal 
charges,  so  filed  as  aforesaid,  were  approved, 
ratilied,  and  confirmed  by  said  Commission,  as 
provided  by  said  act  of  Congress;  and  the  said 
terminals  and  switching  facilities  of  aaid  respec- 
tive companies  at  Stafford  were  each  and  all 
instrumentalities  of  interstate  commerce,  and 
for  several  years  prior  to  September  1,  1900, 
and  ever  since,  were  maintained  and  operated 
by  said  companies  under  rules  and  regulations 
prescribed  and  promulgated  by  said  Commis- 
sion under  and  in  compliance  with  said  act  of 
Congress,  and  such  rules  and  regulations  were 
especially  designed  and  intended  for  the  handling 
and  moving  of  the  products  of  said  Larabee 
Flour  Mills,  over  and  along  the  terminals  of 
each,  this  defendant  and  the  said  Santa  F^ 
Company:  and  said  plaintiSa  for  years  prior 
to  September  1,  1906,  were  a  party  to  and  ac- 
cepted such  rates  and  terminal  charges." 

According  to  these  averments,  the  defend- 
ant filed  Its  schedules  with  the  Interstate 
Commerce  Commission  prior  to  September  1, 
1906.  Whether  before  or  after  the  date  of 
its  refusal  to  perform  the  service,  which  was 
the  ground  of  the  piaintifTs  action,  is  not 
stated.  Passing  by  that  matter,  however.  It 
wWX  be  observed  that  there  was  no  question  of 
rates  nor  of  any  incidental  details  of  tiie 
service,  but  the  complaint  was  that  the  de- 
fendant refused  to  perform  the  service.    The 
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wrong  consisted  In  refusing  to  render  any 
service,  whether  Interstate  of  intrastate,  in 
reiqpect  to  receiving  and  delivering  cars  at  the 
plaintiff's  mill.  Among  the  findings  of  fact 
on  the  trial  of  this  action  was  the  following: 
"The  refusal  to  make  such  delivery  was  not 
based  upon  a  claim  that  tbe  compensation  paid 
for  the  service  was  not  satisfactory,  nor  upon  a 
claim  that  any  part  of  such  service  constituted 
!i  part  of  interstate  commerce,  nor  upon  a  claim 
that  tbe  Missouri  Pacific  did  not  undertalce  to 
perform  such  service."  Larabee  v.  Railway  Co., 
T4  Kan.  808,  814,  88  Pac.  72,  76. 

The  act  to  regulate  commerce,  as  amended 
by  the  act  of  March  2,  1889,  and  February  8, 
IhOu,  provides: 

"Nothing  in  this  act  contained  shall  in  any 
way  abridge  or  alter  the  remedies  now  existing 
at  common  law  or  by  statute,  but  the  provisions 
nf  this  act  are  in  addition  to  such  remedies." 
3  U.  S.  Stat,  at  Large,  862  (U.  8.  Comp.  St 
1013,  i  8505). 

It  was  said  in  the  first  opinion: 
"It  is  hornbook  law  that  a  carrier  cannot  re- 
uounce,  os  against  some  disfavored  shipper,  the 
pablic  duty  which  it  assumed  when  it  engaged 
in  the  kind  of  transportation  business  which  it 
oi!ers  to  conduct  Being  a  common  carrier  for 
all,  the  defendant  must  switch  all  cars  tendered 
for  that  purpose,  including  those  intended  for 
tbe  mill  company.  It  is  equally  elementary  that 
a  carrier  may  be  compelled  by  mandamus  to 
perform  duties  of  this  kind  to  an  aggrieved  ship- 
per." Larabee  v.  Railway  Co.,  74  Kan.  808, 
S17,  88  Pac.  72,  76. 

Nothing  Is  found  In  the  opinion  of  the  Su- 
preme Court  afiirming  the  judgment.  In  dis- 
approval of  the  paragraph  above  quoted,  and 
DO  reference  is  made  to  the  clause  of  the  fed- 
eral statute  preserving  common-law  remedies. 
It  was  said,  however: 

"It  is  also  true  that  the  Missouri  Pacific  was 
a  common  carrier,  and  as  such  was  engaged  in 
the  work  of  transferring  cars  from  tbe  Santa 
Ft  track  to  the  mill  company,  and,  after  this 
controversy  arose,  continued  like  transfer  for 
all  industries  located  on  the  Missouri  Pacific 
at  Stafford,  except  the  mill  company.  While 
DO  one  can  be  compelled  to  engage  in  the  busi- 
oess  of  a  common  carrier,  yet,  when  he  does  so, 
certain  duties  are  imposed  which  can  be  en- 
forced by  mandamus  or  other  suitable  remedy. 

*  *  *  It  is  not  contended  that  the  Commis- 
sion has  taken  any  action  in  respect  to  the  par- 
ticular matters  involved.  It  may  never  do  so, 
and  no  one  can  in  odvance  anticipate  what  it 
will  do  when  it  acts.  Until  then  the  authority 
of  the  state  in  merely  incidental  matters  re- 
mains undisturbed.  In  other  words,  the  mere 
;rapt  by  Congress  to  the  Commission  of  certain 
national  powers  in  respect  to  interstate  com- 
merce does  not  of  itself,  and  in  tbe  absence  of 
action  by  the  Commission,  interfere  with  the 
antbority  of  the  state  to  make  those  regulations 
conducive  to  the  welfare  and  convenience  of  its 
dtixeos.  Running  through  the  entire  argument 
ef  counsel  for  the  Missouri  Pacific  is  the  thought 
that  the  control  of  Congress  over  interstate  com- 
merce, and  a  delegation  of  tliat  control  to  a 
commission,  necessarily  withdraws  from  tbe 
state  all  power  in  respect  to  regulations  of  a 
k)cal  character.  This  proposition  cannot  be  sus- 
tained. Until  specific  action  by  Congress  or 
the  Commission,  the  control  of  the  state  over 
these  incidental   matters   remains   undisturbed. 

•  •  ♦  This  common-law  duty  (of  a  carrier) 
tbe  state,  in  a  case  like  the  present,  may,  at 
least  in  the  absence  of  congressional  action, 
compel  a  carrier  to  discharge."  Missoari  Pacific 
H.V,  V,  Larabee.  Mills,  211  U.  S.  612,  619,  623, 
f2l,  20  Sup.  Ct  214,  216  (53  L.  Ed.  302},,      . 


I  The  questions  of  Jurisdiction,  as  affected  by 
the  federal  regulations  of  commerce,  were 
presented  as  fully  as  counsel  desired,  and 
were  considered  as  fully  as  presented,  and 
were  finally  decided  adversely  to  the  defend- 
ant's contention.  The  pleadings  were  suffi-  ' 
ciently  comprehensive  to  admit  proof  of  the 
filing  and  ai^roval  of  schedules  of  rates  and 
any  action  of  the  Interstate  Ck)mmerce  Com- 
mission and  of  the  defendant  affecting  these 
matters. 

It  seems  plain  that  in  the  present  stage  of 
the  litigation  the  case  should  not  be  opened 
to  admit  proof  which  was  easily  available 
and  might  have  been  offered  at  the  trial. 
Treating  the  question,  however,  as  one  of 
pleading  only,  and  conceding  for  tlie  moment 
that  the  original  pleadings  were  insufiicient 
to  admit  proof  of  the  filing  and  an)roval  of 
the  schedules,  should  new  pleadings  be  al- 
lowed at  this  time?  A  similar  effort  was  dish 
approved  in  Louis.  &  Nash.  R.  B.  v.  Higdon, 
234  U.  S.  592,  34  Sup.  Ct  048,  58  L.  Ed.  1484. 
The  action  was  for  damages  for  failure  to 
furnish  cars  at  Higdon's  mine.  No  federal 
question  bad  been  raised  in  the  trial  or  upon 
appeal  to  the  Kentucky  Court  of  Appeals 
when  the  case  was  remanded  by  that  conrt 
for  a  new  trial  in  the  Circuit  Court.  The  de- 
fendant railroad  company  then  tendered  two 
amended  answers,  but  leave  to  file  was  re- 
fused. The  second  amended  answer  pleaded 
that  the  service  demanded  would  be  a  direct, 
unreasonable,  and  unwarrantable  interfer- 
ence with  the  interstate  business  of  the  com- 
pany and  a  burden  upon  interstate  commerce. 
The  case  having  been  decided  adversely  to 
the  railroad  company,  for  tbe  second  time  in 
the  Court  of  Appeals,  it  was  taken  to  the  Su- 
preme Court  of  the  United  States,  where  It 
was  said: 

"Had  the  Court  of  Appeals  put  its  decision 
upon  the  ground  that  tbe  duty  of  the  Circuit 
Court  was  simply  to  give  effect  to  the  judgment 
of  the  Court  of  Appeals  by  enforcing  the  rights 
of  the  parties  upon  the  principles  settled  by  it 
in  its  first  decision,  and  that  tbe  attempt  to 
inject  federal  questions  into  the  record  by 
amended  pleadings  after  the  case  was  remanded 
did  not  seasonably  raise  federal  questions  re- 
viewable by  the  Court  of  Appeals,  the  case 
would  be  ruled  by  Union  Mutual  Lite  Ins.'  Co. 
V.  Kirchoff,  160  U.  S.  103  [18  Sup.  Ct  260,  42 
L.  Ed.  677],  in  which  this  court  held  that  such 
attempts  to'  raise  federal  questions  came  too 
late  to  lay  the  foundation  for  review  here.  See, 
also,  ■^azoo  4  Mississippi  Valley  Ry.  Co.  v. 
Adams,  180  U.  S.  1  [21  Sup.  Ct.  240,  45  L. 
j:d.  395];  Bonner  v.  Gorman,  213  U.  S.  86 
[20  Sup.  Ct.  483,  53  L.  Ed.  700]." 

It  will  be  observed  that  tbe  federal  ques- 
tion sought  to  be  raised  in  that  case  related 
to  the  regulations  of  Interstate  commerce  as 
in  this  case.  Here  these  regulations  were 
pleaded  and  considered  originally,  but.  If  by 
the  amended  pleadings  now  offered  another 
phase  of  these  regulations  is  pleaded  not  pre- 
sented before,  then  an  attempt  Is  made  to 
raise  ahotber  federal  question,  which  falls 
under  the  condemnation  of  the  case  last  cited.. 
Indeed,  the  cpndemuatlon  xkpplles  wUbiidded  . 
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force,  since  the  amendments  are  first  pro- 
posed after  two  hearings  in  this  court,  and 
two  appeals  to  the  federal  Supreme  Oonrt, 
and  at  a  time  when  no  issue  remains  to  be 
tried. 

The  ezdusiveness  of  the  Jurisdiction  over 
proceedings  to  enforce  the  remedial  proTl- 
sions  of  the  cominerce  acts  must  be  distin- 
guished from  the  concurring  jurisdiction  of 
state  courts  over  questions  which,  although 
incidentally  Involving  interstate  commerce, 
do  not  arise  from  Or  are  not  based  on  viola- 
tions of  these  acts.  This  distinction  is  con- 
sidered in  Murray  v.  Chicago  &  N.  W.  Ry. 
Co.  (C.  C.)  62  Fed.  24,  dted  in  Western 
Union  Telegraph  Co.  v.  Call  Pub.  Co.,  181 
U.  S.  92,  21  Sup.  Ct.  561,  45  L.  Ed.  785, 
to  the  point  that  the  principles  of  the 
common  law  are  operative  upon  interstate 
c6mmercial  transactions,  except  so  far  as 
modifled  by  congressional  enactment.  In 
Bait.  &  Ohio  R.  R.  v.  Pitcalm  Coal  Co.,  215 
U.  S.  481,  30  Sup.  Ct  164,  54  Ia  Ed.  292,  re- 
lating to  the  distribution  of  cars  at  a  coal 
mine  in  a  situation  involving  a  complexity 
of  facts,  the  court,  in  considering  section  10 
of  the  act  of  Congress  of  March  2,  1889  (25 
Stat  at  Large,  855,  862,  c.  882),  a  new  section, 
allowing  an  action  in  the  Circuit  or  District 
Courts  of  the  United  States  to  recover  dam- 
ages for  violations  of  the  provisions  of  the 
act,  said: 

"The  remedy  afforded  by  that  section,  in  the 
cases  which  it  embraces,  must  be  limited  either 
to  the  performance  of  duties  which  are  bo  plain 
and  so  independent  of  previous  administrative 
action  of  the  Commission  as  not  to  require  a 
prerequisite  exertion  of  power  by  that  body,  or 
to  compelling  the  performance  of  duties  which 
plainly  arise  from  the  obligatory  force  which  the 
statute  attaches  to  orders  of  the  Commission, 
rendered  within  the  lawful  scope  of  its  author- 
ity, until  such  orders  are  set  aside  by  the  Com- 
mission or  enjoined  by  the  courts."  Pages  490, 
500  of  215  U.  S.,  page  171  of  30  Sup.  Ct 

In  this  case  it  Is  manifest  that  the  dut^ 
which  the  defendant  refused  to  perform  was 
so  plain  that  a  previous  action  of  the  Ck>m- 
mission,  conceding  its  power  to  act,  was  un- 
necessary to  make  that  duty  more  Imperative. 
Certainly  the  language  of  the  Supreme  Court 
al>ove  quoted  Is  applicable  to  this  situation. 
True,  the  provision  there  considered  related 
to  the  Jurisdiction  of  federal  courts,  but  the 
duty  enforced  In  this  action  was  a  common- 
law  duty  whldi  the  state  courts  had  a  right 
to  enforce,  unless  excluded  by  the  Interstate 
commerce  regulations,  whose  action  It  seems 
need  not  be  Invoiced  In  case  the  duty  Is  so 
simple  as  not  to  reasonably  require  it  This 
view  seems  also  to  be  In  harmony  with  the 
theory  of  the  defendant  at  the  trial,  for,  as 
before  stated.  Its  refusal  to  perform  the  serv- 
ice was  not  based  upon  the  claim  that  It  was 
a  part  of  Interstate  commerce.  It  Is  conclud- 
ed that  the  original  Judgment  of  this  court 
as  mgdlfied  in  accordance  with  the  mandate 
of  the  Supreme  Court  of  the  United  States, 


should  stand,  and  that  the  formal  order  al- 
lowing the  answer  to  be  filed  should  be  set 
aside;  no  sufficient  reason  appearing  for 
mailing  the  order. 

Judgment  will  be  entered  accordingly.  All 
the  Justices  concurring. 

On  Rehearing, 

PER  CURIAM.  On  July  15,  1914,  the  at- 
torneys for  the  jplaintiff  presented  to  tbJs 
court  the  mandate  of  the  Supreme  Court  of 
the  United  Statee  and  moved  that  It  be  en- 
tered of  record.  The  motion  was  allowed, 
and  the  mandate  was  duly  spread  upon  the 
Journal  of  thlB  court  The  Judgment  of  the 
Supreme  Court  of  the  United  States  affected 
nothing  but  items  of  damages  for  attorneys' 
fees,  traveling  expenses,  eta,  allowed  on  ac- 
count of  services  rendered  in  the  Supreme 
Court  of  the  United  States,  and  when  the 
mandate  was  entered  a  Judgment  was  entered 
taking  the  action  which  it  directed,  litis 
is  the  practice  of  the  court  in  all  cases,  unless 
the  clerk  be  directed  by  special  order  to  with- 
hold entry  of  Judgment  pursuant  to  the  man- 
date. Two  motions,  one  to  enter  the  man- 
date and  another  to  proceed  according  to  its 
directions,  are  not  necessary,  and  the  court 
of  its  own  motion  proceeds  at  once  upon  en* 
tering  a  mandate  requiring  further  action  on 
its  part  to  execute  it 

Soon  after  the  mandate  had  t)een  entered, 
the  proceedings  recited  iu  the  opinion  fileA 
January  9,  1915,  were  instituted  by  the  de- 
fendant Whereupon  the  cause  was  treated 
as  open  to  both  parties  to  present  for  the  con- 
sideration of  the  court  such  matters  as  they 
deemed  essential  to  the  protection  of  their 
rights.  The  result  is  stated  in  the  opinion 
referred  ta  The  plea  in  abatement  is  a  part 
of  the  answer  and  goes  out  of  the  case  with 
tlie  answer  without  special  designation. 

A  petition  for  a  rehearing  duly  filed  by  the 
defendant  has  been  considered  and  Is  denied. 


(27  Idalio,  162) 

BOWER  et  aL  V.  MOORMAN  et  aL 

(Supreme  Court  of  Idaha     March  23,  1915.> 

1.  Watebs  and  Wateb  Coubsbs  ®=»107— Ar- 
tesian  Wells  —  Obstbuctino  Flow   of 

WaTBB— I NJUWCTION— PaBTIKS. 

Where  it  appears  that  the  respondents  are 
the  owners  in  fee  of  the  land  upon  which  ar^ 
tesian  wells  are  located  and  retain  the  right 
to  the  control  and  mEmagement  of  water  flowing 
from  said  wells  to  the  place  of  distribution,  and 
where  it  further  appears  that  said  respondents 
are  the  owners  of  virtually  all  of  the  capital 
stock  of  a  private  corporation  to  wUdi  the 
right  to  the  use  of  uid  waters  has  been  con- 
veyed by  deed,  a  motion  for  a  nonsuit  In  an 
action  by  them  to  enjoin  interference  with  the 
flow  of  water  from  said  wells,  on  the  ground 
that  they  are  not  parties  in  interest,  will  not 
be  entertained. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  C!ent.  Dig.  Si  116,  117;    Dec. 
Dig.  «=»107.] 


«s>For  other  oases  ■«•  s»m*  topto  and  K8T-NUMBBR  (u  all  Kay-Numb«r«d  Dtcwu  and  IndwM 
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%.  Appeai.  and  Ebkob  «=»1011— FinoiNQB— 

COWFUCTIRQ   KVIDENCE. 

'^Oiere  there  is  a  substantial  conflict  in 
tile  evidence,  the  findings  of  the  conrt  will  not 
be  distarbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3983-S089;  Dec.  Dig.  «=> 
1011.] 

8.  Appbopkiation  of  Waters. 

Section  324^  Ker.  Codes,  provides:  rThe 
right  to  the  use  of  the  waters  of  rivers,  streams, 
lakes,  springs,  and  of  subterranean  waters,  may 
be  acquired  by  appropriation." 

4.  Watxbs  and  Watkb  Coubsks  «=»140— 
Sdbtgbbakkan  Watebs  —  Kiohtb  or  Ap- 

PBOPBLATOBS— PBIOBITT. 

As  between  appropriators  of  subterranean 

waters,  the  first  in  time  is  the  first  in  right. 

[Ed.  Note. — For  other  cases,  see  Waters  and 

Water  Courses,  Dec  Dig.  «=>140.] 

5.  Watebs    and    Wateb    Codbses    «=>152— 

SnBTEBBANBAN  WATEBS— KlOBTS  OF  PBIOB 
APPBOPBIATOB  —  INTEBFEBKNCB  —  INJUHO- 
TIOK. 

Where  subterranean  water  exists  in  a  state 
of  nature  throughout  a  tract  of  land  the  owner- 
ship of  which  Is  held  in  different  proprietors, 
it  would  seem  to  be  impossible  to  adopt  a  rule 
living  each  proprietor  the  absolute  right  to 
withdraw  all  of  the  subterranean  waters  from 
his  tract  of  land,  and  thus  destroy  the  benefits 
made  possible  by  the  proper  regulation  of  sub- 
terranean waters.  And  an  injunction  will  is- 
sue to  restrain  any  permanent  interference  by 
an  adjoining  landowner  with  the  right  to  the 
use  of  subterranean  water  acquired  by  a  prior 
appropriator. 

_JEd.  Note.— For  other  casesi  see  Waters  and 
Water  Courses,  Gent  Dig.  St  166,  167;  Dec. 
Dig.  «=>162.] 

6.  Watebs   and   Wateb   Cotjbbks   «s>1&2— 

SUBTEBBANEAH     WATBBS    —    InTBBFBBBNCB 

WITH  Pbiob  Appbopbiation— Injunction- 
Evidence. 

Before  a  permanent  injunction  should  is- 
sue in  a  case  of  this  character,  the  evidence 
should  clearly  and  conclusively  establish  that 
the  real  cause  of  the  loss  of  water  flowing  from 
the  well  of  a  prior  appropriator  of  subterran- 
ean water  is  the  construction  of  the  well  of 
a  junior  appropriator  of  said  subterranean  wa- 
ter. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S§  166,  167;  Dec. 
Dig.  «=3l62.] 

7.  Watkbs  and  Watkb  CoTntSBS  «=»16^- 
Subtebbanean  Watebb  —  Interfbbbnce 
with   Pbiob  Afpbopbiatob— Injunction— 

6BOUND8. 

If  the  sinking  of  M.'s  well  to  the  depth 
that  B.'s  large,  well  has  been  sunk,  or  to  a 
greater  depth,  would  not  interfere  with  the  flow 
of  the  water  in  B.'s  well,  or  if  there  was  a  loss 
of  water  in  B.'s  well  occasicHied  by  the  sinking 
of  M.'s  well,  which,  in  like  quantt^,  could  be 
returned  to  B.'s  well  without  material  damage, 
and  at  the  same  time  water  secured  in  M.'s 
well,  the  court  would  not  be  justified  in  issuing 
a  permanent  injunction  preventing  the  comple- 
tion of  M.'s  well. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  166,  167;  Dec. 
Dig.  <S=>162.] 

8.  Watebb  and  Wateb  Coubses  «=>142— 
Subtebbanean    Watebb— Appbopbiation— 

DiTEBSION. 

Should  it  become  necessary  to  change  the 
method  or  means  of  diverting  water  by  a  prior 
appropriator  of  subterranean  waters,  that,  in 
and  of  itself,  should  not  deprive  a  subsequent 
appropriator    from    acquiring    unappropriated 


subterranean  water,  unless  it  further  appeared 
that  it  would  be  impossible  to  deliver  said  wa- 
ter to  the  diverting  works  of  ttie  prior  appro- 
priator. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |S  16,  162;  Dec. 
Dig.  «=9l42.] 

9.  Watebs  and  Wateb  Coitbses  «s>162— 
Subtebbanean  Watebb  —  Intebfebsnoe 
WITH  Pbiob  Appbopbiation- Injunction. 

Although  it  may  be  found  that  in  the  sink- 
ing  of  a  well  by  a  landowner  direct  communica- 
tion was  made  with  the  same  artesian  belt  or 
basin  tapped  hy  an  adjoining  landowner,  who 
was  a  prior  appropriator  of  subterranean  wa- 
ter, the  court  would  not  be  justified  in  issuing 
a  perpetual  injunction  prohibiting  the  comple- 
tion of  the  well  of  a  junior  appropriator  of  sub- 
terranean waters,  unless  it  further  condusiye- 
ly  appeared  that  the  prior  appropriator  would 
suffer  permanent  loss  of  water  by  reason  of  the 
tapping  of  said  artesian  belt  or  basin. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  166,  167;  Dee. 
Dig.  «s>152.] 

10.  Watebs  and  Wateb  Cottbses  «=>152— 
Subtebbanean  Watebs  —  Intebfebknoe 
WITH  Pbiob  Appbopbiation— Injunction. 

The  fact  that  the  sinking  of  a  well  would 
endanger  the  supply  of  water  flowing  from  a 
well  on  adjoining  land  owned  by  a  prior  ap- 
propriator of  subterranean  waters  would  not 
justify  the  issuance  of  a  permanent  injunction, 
unless  it  were  conclusively  shown  that  the  wa- 
ter supply  of  the  first  appropriator  would  be 
actually  and  permanently  diminished. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S>  166,  167;  Dec. 
Dig.  «=s»162.] 

11.  Watebs  and  Wateb  Coubses  «=»152— 
Subtebbanean  Watebb  —  Intbbfebence 
with  Pbiob  Appbopbiation— Injunction. 

If,  in  the  sinking  of  a  well,  the  flow  from 
a  well  of  an  adjoining  landowner  and  prior  ap- 
propriator of  subterranean  water  is  lessened,  be- 
fore a  permanent  injunction  should  issue,  it 
must  be  conclusively  established  that  the  water 
so  lost  cannot  be  returned  from  the  well  of  the 
subsequent  appropriator  to  the  diversion  works 
of  the  prior  appropriator. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {$  156,  157;  Dec. 
Dig.  <S=>152.] 

12.  Watebs  and  Wateb  Coubses  e=>lSZ— 
Subtebbanean  Watebs— Sinejnq  of  Wbuj 
—Injunction— SuFFiciENcy  of  Findings. 

Held,  that  the  findings  of  fact  are  not  suf- 
ficient to  support  the  judgment  and  it  is  ac- 
cordingly ordered  that  the  case  be  remanded  to 
the  district  court  with  directions  to  suspend 
the  injunction,  permitting  appellants  to  con- 
tinue Uie  construction  of  tiie  well  on  said  lot  6 
untU  it  is  established  that  by  reason  of  the 
sinking  of  appellants'  well  the  respondents' 
well  will  sustain  a  material  and  permanent  loss 
of  water  supply;  and  if  it  shall  later  appear 
to  the  satisiactlon  of  the  district  court  that 
said  actual  loss  of  water  has  been  sustained  in 
respondents'  well  due  to  the  constructiMi  of  ap- 
pellants' well,  and  such  water  cannot  be  re- 
turned to  the  diversion  works  of  respondents, 
said  injunction  should  be  reinstated,  perma- 
nently domng  the  well  of  appellants. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and 
W^ter  Courses,  Cent  Dig.  SI  166,  157;  Dec. 
Dig.  «s>162.] 

Appeal  from  District  Court,  Twin  Falls 
County;    C.  O.  Stockslager,  Judge. 

Action  by  Sarab  D.  Bower  and  husband 
against  D.  B.  Moorman  and  others,  to  per- 


^3>Far  other  cans  i 
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petually  restrain  the  construction  of  a  weU. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    ModlOed. 

A.  M.  Bowen  and  George  Herriott,  both  of 
Twin  Falls,  for  appellants.  J.  C.  Rogers,  of 
Burley,  and  C.  O.  Longley  and  W.  P.  Guth- 
rie, both  of  Twin  Falls,  for  respondents. 


BUDGE,  J.  This  is  an  appeal  from  a 
Judgment  entered  in  the  district  court  of  the 
Fourth  Judicial  district  in  Twin  Falls  coun- 
ty, in  favor  of  the  respondents,  perpetually 
enjoining  appellants  from  driving  or  main- 
taining an  artesian  well  on  lot  B;  or  from 
in  any  manner  or  by  any  means  interfering 
with  the  waters  flowing  or  which  might  flow 
from  respondents'  wells,  which  are  located 
on  lot  4,  adjoining  appellants'  said  lot;  or 
from  doing  any  act  that  would  interfere  with 
the  flow  or  use  of  the  water  flowing  from  the 
wells  of  respondents. 

It  appears  from  the  record  that  some  years 
prior  to  the  commencement  of  this  action, 
respondents  sunk  several  artesian  wells  upon 
lot  4,  section  31,  township  11  south,  range  20 
east,  B.  M.  Two  of  these  wells  were  dug 
to  a  depth  of  360  feet,  and  are  but  a  few 
feet  apart,  discharging  the  water  flowing 
therefrom  Into  a  cement  tank  built  around 
said  wells.  It  further  appears  that  before 
the  cement  tank  was  built,  a  well  was  dug 
where  the  tank  now  stands  and  still  dis- 
cbarges some  water  underneath  the  tank. 
There  is  another  well  located  about  10  feet 
north  of  the  cement  tank,  and  still  another 
about  100  feet  west  of  said  tank.  All  of  the 
wells  outside  the  cement  basin  flow  a  limit- 
ed amount  of  water  and  vary  In  depth  from 
110.  feet  to  320  feet.  A  measurement  of  ail 
of  the  water  flowing  from  respondents'  wells 
was  made  prior  to  the  bringing  of  this  suit, 
and  showed  a  combined  flow  of  254  inches. 

Previous  to  the  bringing  of  this  action,  the 
respondent  Bower  and  his  wife  sold  the  right 
to  the  use  of  practically  all  the  water  flow- 
ing from  said  wells  located  upon  their  lands 
to  the  Artesian  Water  Company,  a  corpora- 
tion incorporated  under  the  laws  of  this 
state,  which  corporation  is  not  a  party  to 
this  action.  Bowers  and  his  wife  did  not 
warrant  that  the  flow  of  water  from  said 
wells  would  be  a  continuous  flow  of  any  fix- 
ed number  of  inches,  or  that  said  water 
would  be  furnished  at  all  times.  Before  the 
commencement  of  this  action  In  the  district 
court  and  prior  to  the  issuance  of  the  in- 
junction herein,  appellants  had  commenced 
the  drilling  of  an  artesian  well  upon  said  lot 
5,  adjacent  to  the  property  of  the  respond- 
ents and  within  300  feet  of  respondents' 
wells,  and  had  reached  a  depth  of  approxi- 
mately 200  feet  when  they  were  enjoined 
from  further  prosecuting  said  work. 

There  is  evidence  in  the  record  to  the  ef- 
fect that  when  the  respondents'  large  well, 
which  is  located  within  tha  cement  tank,  was 


drilled,  it  was  of  suflScient  sbse  to  admit  an 
eight-inch  casing  down  to  a  depth  of  about 
85  feet,  and  that  eight-Inch  casing  was  used 
to  that  depth,  at  which  point  It  became  nec- 
essary to  reduce  the  diameter  of  said  well  to 
six  inches,  from  which  iwint  a  six-inch  casing 
was  continued  down  to  the  present  depth  of 
the  well.  '  Said  six-inch  casing  was  telescop- 
ed inside  the  eight-inch  casing,  and  when  the 
water  gate,  or  valve,  which  controls  the  flow 
of  the  water  at  the  top  of  the  pipe  was  plac- 
ed, the  same  was  screwed  into  the  eight-inch 
casing,  instead  of  the  six-inch  casing  and 
when  this  valve  is  closed  to  shut  off  the  flow 
of  water,  the  pressure  forces  the  water  down 
between  the  casings,  and  it  escapes  at  the 
bottom  of  the  eight-inch  casing,  about  85 
feet  below  the  surface  of  the  ground.  At  the 
time  this  action  was  brought,  the  appellants' 
well  was  flowing  about  three  inches  of  water. 
When  the  respondents'  large  well  within  the 
cement  tank  is  shut  off,  or  partially  shut  off, 
within  a  few  minutes  thereafter  the  appel- 
lants' well  will  commence  to  flow  an  increas- 
ed amount  of  water  to  the  extent  of  25  or  30 
inches,  and  the  small  wells  heretofore  re- 
ferred to,  on  the  respondents'  premises  and 
outside  the  cement  basin,  likewise  increase 
their  flow  in  practically  the  same  proportion. 
But  when  the  respondents'  small  wells  which 
are  outside  the  cement  basin  are  shut  off,  it 
does  not  seem  to  affect  the  flow  of  water  in 
the  appellants*  well;  neither  does  it  appear 
that  the  sinking  of  appellants'  well  to  its 
present  depth  has,  in  any  manner,  affected 
the  flow  of  waters  from  respondents'  small- 
er wells. 

Appellants  filed  a  demurrer  to  respondents' 
complaint,  and  the  same  was  by  the  trial 
Judge  overruled.  We  have  examined  the  re- 
spondents' complaint,  and  in  our  opinion  it 
states  a  cause  of  action.  Therefore,  the 
court  did  not  err  in  overruling  appellants' 
demurrer. 

It  is  next  contended  that  the  court  erred 
in  overruling  a  motion  for  nonsuit  made  by 
the  appellant  at  the  close  of  the  introduc- 
tion of  respondents'  evidence.  The  first, 
third  and  fourth  assignments  of  error  set 
out  in  support  of  appellants'  motion  for  non- 
suit are,  as  we  view  the  facts  in  this  case, 
without  merit,  and  we  do  not  consider  said 
assignments  of  sufficient  importance  to  dis- 
cuss them  at  this  time,  other  than  to  say 
that  they  involve  questions  that  will  be  con- 
sidered and  determined  by  this  court  in 
reaching  its  conclusion  upon  the  merits  of 
this  case. 

[1]  The  second  assignment  of  error  urged 
in  support  of  appellants'  motion  for  nonsuit 
is  entitled  to  consideration,  and  is  as  fol- 
lows: 

"The  evidence  shows  witboat  conflict  that 
the  plaintiffs  were  not  the  owners  of  the  wa- 
ter coming  from  what  are  called  the  Bowere 
wells,  but  that  such  water  is  owned  by  the 
Artesian  Water  Company,  an  Idaho  corpora- 
tion, and  that  no  rights  to  any  of  the  waters  of 
said  wells  which  plaintiffs  may  have,  bav«  ever 
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been  interfered  wttb  by  the  sinking  of  defend- 
ants' well." 

Connsel  for  appellants  contend  that  tbe 
plaintiffs  below,  by  reason  of  having  convey- 
ed by  deed  the  right  to  the  use  of  the  waters 
flowing  from  the  wells  located  upon  plain- 
tiffs' premises  to  the  Artesian  Water  Com- 
pany, a  corporation,  during  the  Irrigation 
season  and  for  the  balance  of  tbe  year  such 
an  amount  only  as  was  necessary  for  domes- 
tie  purposes,  prior  to  the  commencement  of 
this  action  in  the  trial  court,  would  not  be 
authorized,  under  the  law,  to  maintain  this 
action  against  the  defendants.  It  appears 
from  the  record  in  this  case  that  about 
September,  1909,  the  respondents,  by  deed, 
conveyed  to  the  Artesian  Water  Company,  a 
corporation,  262  inches  of  water  flowing  and 
to  flow  from  the  wells  in  question,  located 
upon  respondents'  land,  for  use  during  the 
Irrigation  season,  and  during  the  balance  of 
the  season  such  an  amount  of  water  as  was 
necessary  for  domestic  purposes,  the  gran- 
tors retaining  control  of  the  waters  and  the 
possession  of  the  land  upon  which  the  wells 
are  situated,  and  also  retained  the  right  to 
control  the  flow  of  the  water  to  the  place  or 
places  of  distribution  to  the  consumers.  It 
also  appears  that  the  respondents  were  vir- 
tually the  owners  of  all  of  pie  capital  stock 
of  said  Artesian  Water  Company,  and  that 
Bower  and  his  wife  were  president  and  secre- 
tary, respectively,  of  said  corporation.  Sec- 
tion 4090,  Rev.  Codes,  provides: 

"Every  action  must  be  prosecuted  in  the 
name  of  the  rral  party  in  interest,  except  as 
oUierwise  provided  by  this  Code," 

In  the  case  of  Van  Camp  t.  Board  of 
County  Com'rs,  2  Idaho  (Hasb.)  29,  2  Pac. 
721,  this  court  said: 

"  •  *  •  It  would  be  the  duty  of  the  court 
to  look  beyond  the  mere  title  to  ajicertain  who 
•re  interested  and  affected  parties." 

We  think  the  general  rule  to  be  that: 

"Although  a  legal  title  ia  necessary  for  a 
standing  as  plaintiff  in  a  court  of  law,  it  does 
not  follow  that  the  complete  legal  title  is  neces- 
sary. Thus  any  person  may  sue  for  an  inter- 
ference with  the  possession  if  he  has  the  right 
to  the  immediate  possession  as  against  defend- 
ant"   30  Cyc.  p.  34,  par.  3. 

Section  4105,  Rev.  Codes,  provides  that: 

"  •  •  •  When  the  question  is  one  of  a  com- 
mon or  general  interest  of  many  persons,  or 
when  tbe  parties  are  numerous,  and  It  is  im- 
practicable to  bring  them  all  before  tbe  court, 
one  or  more  may  sue  or  defend  for  the  benefit 
of  all." 

And  as  said  by  the  court  In  the  case  of 
Olds  v.  Cummings,  SI  111.  188: 

"Courts  of  equity  will  not  be  confined  to  le- 
gal forms  and  legal  titles,  but  look  beyond 
these  to  tbe  substantial,  equitable  rights  of 
parties." 

In  the  case  of  Gilpin  v.  Sierra  Nev.  Con. 
MIn.  Co.,  2  Idaho  (Hasb.)  696,  23  Pac.  547, 
1014,  it  is  said: 

"  •  •  *  Nonjoinder  of  parties  plaintiff, 
•  •  •  is  not  properly  in  issue  on  an  appli- 
cation for  an  injunction  against  the  acts  of  a 
stranger  to  the  property  threatened  with  in- 
jury.'^ 


From  the  above  statement  of  facts,  and 
under  the  authorities  cited,  it  clearly  ap- 
pears that  tbe  respondents  were  the  real 
paries  in  interest,  and  had  the  right  to  main- 
tain this  action  against  the  appellants  foe  in- 
terfering with  the  water  of  said  wells,  the 
same  being  lawfully  in  their  possession,  al- 
though they  were  obligated  under  thdr  deed 
to  deliver  water  to  the  users  thereof  at  some 
distant  point  Tbe  respondents  were  entitled 
to  the  right  to  the  use  of  water  flowing  from 
said  wells  by  reason  of  prior  appropriation, 
provided  said  water  had  been  put  to  a  benefi- 
cial use.  Therefore  the  court  did  not  err  In 
denying  appellants'  motion  for  a  nonsuit 

The  trial  court  in  its  flndings  of  fact, 
among  other  things,  found  that  the  loss  of 
watN"  in  respondents'  well  was  caused  di- 
rectly or  Indirectly  by  tbe  sinking  of  appel- 
lants' well,  which  was  manifested  by  the  in- 
creased flow  therefrom,  that  the  further  sink- 
ing of  appellants'  well  would  endanger  the 
supply  of  the  water  flowing  from  the  re- 
spondents' well,  in  case  the  appellants  should 
secure  a  portion  of  the  artesian  flow  now 
coming  through  tbe  respondents'  well,  which 
they  could  not,  by  gravity  flow,  replace  in 
the  cement  tank  or  basin  surrounding  the 
large  wells  of  the  respondents,  and  that  the 
construction  of  appellants'  well  had  opened 
a  direct  channel  or  communication  with  tbe 
same  artesian  belt  or  basin  tapped  by  the  re- 
spondents. Appellants  insist  that  the  find- 
ings of  the  court  are  not  supported  by  tbe 
evidence,  and  the  testimony  without  material 
conflict  establishes  the  fact  that  if  any  loss 
occurred  in  the  Bower  wells  by  the  sinking 
of  appellants'  well,  such  loss  was  the  fault 
of  the  respondents,  by  permitting  a  defective 
casing  to  exist  in  the  large  well ;  that  there 
was  no  evidence  to  support  the  court's  find- 
ings that  the  further  sinking  of  appellants' 
well  will  endanger  the  supply  of  water  flow- 
ing from  respondents'  well ;  that  there  is  no 
evidence  to  show  that  the  water,  if  obtained 
in  appellants'  well,  could  not  be  made  to  flow 
by  gravity  to  and  into  the  tank  surrounding 
the  respondents'  well ;  and  that  the  evidence 
utterly  fails  to  establish  the  opening  up  of 
a  communication  with  the  artesian  basin 
tapped  by  tbe  resjrandents. 

[2]  There  is  a  substantial  conflict  in  the 
testimony,  involving  the  loss  of  tbe  flow  of 
water  in  the  large  wells  of  respondents  with- 
in the  cement  tank  or  basin,  as  to  whether 
the  loss  was  caused  by  defective  constructibn 
of  respondents'  large  well,  or  by  closing  the 
valve  at  the  top  of  tbe  large  well,  thus  forc- 
ing the  water  out  of  the  well  at  the  point 
where  the  eighth  and  six  inch  pipes  are  Join- 
ed, 85  feet  below  tbe  surface  of  the  ground, 
resulting  in  tbe  water  percolating  through 
tbe  soil  into  the  appellants'  well,  increasing 
the  flow,  or  whether  the  loss  was  occasioned 
by  appellants'  well,  during  the  construction 
thereof,  coming  in  direct  contact  with  tbe 
underground  channel,  artesian  belt,  or  basin 
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of  water  from  which  respondents'  wells  are 
sappUed.  This  being  true,  under  the  accept- 
ed rule,  "where  there  Is  a  substantial  conflict 
in  the  evidence,  the  findings  of  the  trial 
court  will  not  be  disturbed."  Heckman  v. 
Gspey,  12  Idaho,  765,  88  Pac.  80 ;  Hufton  t. 
Hufton,  26  Idaho,  86,  136  Pac.  605;  Henry 
Gold  Mln.  Co.  t.  Henry,  25  Idaho,  833,  137 
Pac.  523.  When  the  evidence  is  extensive 
and  in  conflict,  findings  of  the  trial  court  will 
not  be  reversed  on  appeal.  Commercial  Trust 
Co.  V.  Idaho  Brick  Co.,  26  Idaho,  755,  139 
Pac.  1004. 

It  is  now  necessary  to  decide  whether  the 
findings  of  fact  made  by  the  trial  court  are 
suffideut  to  support  the  Judgment,  and  In 
doing  so,  there  are  three  pertinent  questions 
to  be  considered:  First,  the  right  of  a  land 
owner  to  drive  a  well  on  his  own  land  in 
order  to  obtain  subterranean  waters;  sec- 
ond, to  what  depth  and  under  what  condi- 
tions may  a  well  be  driven  before  a  perma- 
nent injunction  will  lie  at  the  instance  of 
an  adjoining  landowner,  who  is  a  prior  ap- 
proprlator  of  subterranean  waters,  for  an  in- 
terference with  the  fiow  of  wate^  in  said  ad- 
joining landowner's  well;  third,  are  subter- 
ranean "waters  in  this  state  subject  to  ai>- 
proprlatlon  for  a  beneficial  use? 

Percolating  waters  have  been  defined  by 
the  -Supreme  Court  of  California,  in  the  case 
of  Los  Angeles  v.  Hunter,  156  Cal.  603,  106 
Paa  756,  as  "vagrant,  wandering  drops,  mov- 
ing by  gravity  in  any  and  every  direction 
along  the  line  of  least  resistance."  Percolat- 
ing waters  have  been  subdivided  into  various 
classes.  However,  we  do  not  deem  it  neces- 
sary to  discuss  these  classes. 

While  the  law  governing  the  right  to  the 
use  of  percolating  waters  is  new  in  this  state, 
there  are  many  decisions,  both  In  England 
and  in  the  United  States  defining  the  com- 
mon law  and  the  various  statutory  enact- 
ments which  govern  the  right  to  the  use  of 
percolating  waters.  In  the  case  of  Broadbent 
V.  Bamsbotham,  11  Ezch.  Rep.  602,  the  court 
held: 

"All  the  water  flowing  from  Heaven  and  shed 
upon  the  surface  of  the  hill  at  the  foot  of  which 
a  brook  runs  must,  by  the  nataral  course  of 
gravity,  find  its  way  to  the  bottom  and  so  into 
the  brook;  but  this  does  not  prevent  the  own- 
er of  the  laud  on  which  it  falls  from  dealing 
with  it  as  he  may  please  and  appropriating  it. 
He  cannot  do  so  if  the  water  has  arrived  at 
and  is  flowing  in  some  definite  channel," 

In  the  (^se  of  Acton  v.  Blundell,  12  Mee. 
&  Wels.  324,  the  Court  of  Exchequer  was  of 
the  opinion  that  the  owner  of  the  surface 
might  apply  subterranean  water  as  he  pleas- 
ed and  that  any  Inconvenience  to  his  neighbor 
from  so  doing  was  damnum  absque  injuria; 
further  observing: 

"That  the  existence  and  state  of  underground 
waters  is  generally  unknown  before  a  well  is 
made;  and  after  it  is  made  there  is  the  diffi- 
culty of  knowing  exactly  bow  much,  if  any, 
of  the  water  of  the  well,  when  the  ground  wag 
in  its  natural  state,  belonged  to  the  owner  in 
right  of  his  property  in  the  soil,  and  how  much 
belonged  to  his  neighbor.    These  practical  un" 


certainties  made  it  very  reasonable  not  to  ap- 
ply the  rules  which  regulate  the  enjoyment  of 
streams  and  waters  above  ground  to  •abtar> 
ranean  waters." 

It  might,  however,  be  said  that  the  conunon 
law  of  England  was  to  the  efllect  that 
percolating  waters  belonged  to  the  persons 
owning  the  land  and  could  be  used  by  snch 
persons  as  they  might  please,  without  liabil- 
ity to  any  one.  Percolating  water  has  not 
received  the  attention  of  legislative  bodies 
that  has  been  given  to  running  water  in 
natural  channels  or  surface  water  generally, 
for  the  reason  that  it  is  invisible  and  re- 
quires practical  demonstration  to  determine 
to  what  extent,  if  any,  the  sinking  of  addi- 
tional wells,  the  creating  of  additional 
springs,  adding  to  the  flow  of  springs  by 
(^ening  up  and  removing  the  surface  of  the 
earth,  or  by  reason  of  installing  pipes  or 
other  contrivances  for  the  purpose  of  over- 
coming natural  resistance  to  the  free  flow 
of  percolating  waters,  may.  affect  the  water 
supply.  In  the  case  of  Acton  v.  Bltindell, 
supra,  the  court  held  that  percolating 
water — 

''falls  within  the  principle  which  gives  to  the 
owner  of  the  soil  all  that  lies  beneath  his  sur- 
face ;  that  the  land  Immediately  below  is  Us 
property  whether  it  be  solid  rock,  or  porous 
ground,  or  venous  earth,  or  part  soil,  part  wa- 
ter ;  that  the  person  who  owns  the  surface  may 
dig  therein,  and  apply  all  that  is  found  to  his 
own  purposes  at  free  will  and  pleasure." 

Some  courts  have  gone  so  far  as  to  hold 
that  one  may  purchase  land  in  order  to  se- 
cure the  percolating  water  for  the  purpose 
of  furnishing  a  municipal  water  supply,  and 
not  be  liable  to  the  owners  of  the  adjoining 
land,  although  the  wells  thereon  be  destroy- 
ed. In  the  case  of  Huber  v.  Merkel,  117  Wis. 
355,  94  N.  W.  354,  62  L.  B.  A.  589,  98  Am. 
St  Bep.  933 — a  comparatively  recent  case — ■ 
the  Supreme  Court  held,  in  substance,  that  a 
landowner  has  the  right  to  sink  a  well  on  his 
own  land  and  use  the  water  therefrom  for 
any  purpose  he  chooses,  or  even  to  allow  it  to 
flow  away,  regardless  of  the  effect  on  bis 
neighbor's  wells,  and  that  such  right  Is  not 
affected  by  malicious  intent  The  reason  for 
the  rule  is  announced  in  the  case  of  Chatfldd 
V.  Wilson,  28  Vt  49,  as  follows: 

"The  secret,  changeable,  and  unc<mtroilable 
diaracter  of  underground  water  in  its  opera- 
tions is  so  diverse  and  uncertain  that  we  can- 
not well  subject  it  to  the  regulations  of  law, 
nor  build  upon  it  a  system  of  rules,  as  is  done 
in  the  case  of  surface  streams." 

In  the  case  of  Oreenleaf  v.  Francla,  18 
Pick.  (Mass.)  117,  where  the  lots  of  the  plain- 
tiff and  defendant  adjoined  each  other,  the 
plaintiff's  weU  was  dug  14  years  prior  to 
the  time  the  defendant  dug  his  well.  By  the 
digging  of  defendant's  well  the  water  in 
plaintiff's  well  was  very  materially  diminish' 
ed.  The  court  held  in  effect' that  every  one 
has  the  liberty  of  doing  in  bis  own  ground 
whatsoever  he  pleases,  even  though  it  should 
occasion  to  his  neighbor  some  other  sort  of 
inconvenience,  and  tbat,  the  defeudaut  hav- 
ing dug  his  well  on  his  own  ground,  where 
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It  would  be  most  ccmrenient  for  blm,  it  waa 
a  lawful  act,  and,  although  it  may  hare  been 
PKjndidal  to  the  plaintiff,  it  was  damnum 
absque  injuria,  and  that  the  plaintiff  could 
not  recover  or  enjoin  the  defendant  In  the 
construction  or  use  of  his  welL  The  Supreme 
Court  of  Georgia  announced  the  rule  in  that 
itate  to  be  that  the  owner  of  land  had  no 
right  in  the  water  percolating  beneath  it, 
which  the  law  recognized,  and  in  Warder  t. 
Springfield,  0  Ohio  Dec.  855,  it  was  held 
that  percolating  water  was  not  property  with- 
in the  protection  of  the  Constitution. 

Under  the  common  law  of  England,  adopt- 
ed in  whole  or  in  part  as  the  law  of  this 
country  by  several  of  the  states  in  the  Union, 
confusion  has  resulted  rather  than  uniform 
enactment  of  legislation  controlling  the  right 
to  the  use  of  percolating  waters.  The  Supreme 
Court  of  California,  in  the  case  of  Katz  v. 
Walkinshaw,  found  in  141  Cal.  116,  70  Pac. 
683,  74  Pac.  766,  64  L.  R.  A.  236,  99  Am.  St 
Rep.  35,  refused  to  follow  the  English  rule 
or  to  recognize  decisions  of  the  state  of  Wis- 
consin and  the  rule  of  law  as  announced  of 
a  similar  character  by  several  other  states 
relative  to  the  ownership  of  percolating 
waters  in  California. .  However,  in  that  case, 
there  were  some  facta  which  differ  from  the 
facts  in  the  case  at  bar.  There  was  also  in- 
volved the  further  proposition,  viz.,  whether 
one  who  has  developed  artesian  wells  within 
a  catch  or  artesian  basin,  has  the  right  to 
conduct  the  water  beyond  the  artesian  belt 
or  basin  and  thus  deprive  landowners  within 
such  artesian  belt  or  basin  of  the  right  to  the 
use  of  underlying  waters  for  beneficial  pur^ 
poses.  That  court  adopted  what  it  waa  pleas- 
ed to  term  the  doctrine  of  "reasonable  use," 
or  "correlative  rights,"  for  the  purpose  of 
affording  protection  to  the  owners  of  proper- 
ty within  an  artesian  belt  or  basin,  in  order 
to  encoorage  proper  development  of  the 
lands  located  within  such  basin,  holding  in 
effect  that  each  landowner  of  soU  lying  in  a 
belt  which  became  saturated  with  percolating 
water  was  entitled  to  a  reasonable  use  there- 
of on  Ills  own  land,  notwithstanding  such 
reasonable  use  Interfered  with  the  water  per- 
colating in  his  ndghbor's  soil,  but  that  he 
had  no  right  to  injure  his  nei^bors  by  an 
unreasonable  diversion  of  the  waters  per- 
colating in  the  belt,  for  the  purpose  of  sale 
or  carriage  to  distant  lands.  In  support  of 
this  doctrine,  the  Supreme  Court  of  Cali- 
fornia relies  upon  the  principles  of  law  ap- 
plied In  the  case  of  Smith  r.  City  of 
Brooklyn,  18  App.  DIv.  340,  46  N.  I.  Supp. 
141,  and  the  ease  of  Forebell  v.  City  of  New 
Torlt,  164  N.  Y.  522,  58  N.  E.  644,  51  L.  R.  A. 
695,  78  Am.  St.  Rep.  666.  In  the  former  case. 
It  appears  that  the  city  of  Brooklyn,  for  the 
purpose  of  furnishing  a  municipal  water 
rapply,  sunk  certain  wells  on  its  own  land 
and  pumped  the  percolating  waters  there- 
from, transmitting  the  same  some  distance  to 
the  city  for  municipal  purposes,  and  by  the 


UM  of  powerful  pumps  withdrew  tbe  per* 
oolatlng  waters  from  lands  adjoining  the 
wells.    The  court  said: 

"While  it  is  true  that  the  city  owned  the 
land  upon  which  it  placed  its  structure,  and 
all  of  its  acts  were  done  upon  its  own  pvofi" 
erty,  it  did  not,  however,  make  the  erections  or 
do  the  acts  *  •  •  for  any  purpose  of  do- 
mestic use,  agriculture,  mining,  or  manufactur- 
ing, as  land  was  used  in  the  cases  which  have 
arisen  in  this  country.  No  one  dwelt  thereon, 
or  was  expected  to.  No  one  used  the  water 
thereon,  nor  was  it  expected  to  be  used  in  con- 
nection therewith.  The  sole  purpose  was  to 
subordinate  the  use  of  the  land  to  the  particu- 
lar purpose  of  a  reservoir  and  conduit  in  which 
to  gather,  store,  and  carry  water  to  a  distant 
place  for  Its  benefit  and  profit.  *  *  *  It  was 
its  puriKMe  not  only  to  take  the  water  which 
might  come  by  natural  percolation  upon  its 
land,  bat  also  to  use  artindal  means,  *  •  • 
drain  the  adj<»ning  land  of  its  water.  This  pur- 
pose has  been  accomplished,  and  by  the  con- 
struction of  Its  conduit,  the  sinking  of  its  wells, 
*  *  *  the  whole  sprhie  level  of  the  snrround- 
luK  country  has  been  lowered,  and  running 
streams  and  ponds  dried  up." 

The  court^  held  that  the  city  was  liable  for 
damages  to  the  adjoining  landowners.  This 
case  was  affirmed  by  the  Supreme  Court  in 
Merrick  Water  Co.  v.  Brooklyn,  32  App.  Dlv. 
464,  63  N.  T.  Supp.  10.  In  the  latter  case  the 
city  of  New  York  had  sunk  wells  on  its  own 
land,  constructed  machinery,  pumped  the 
percolating  water  from  under  the  surface  of 
Its  own  land,  and  transported  the  same  some 
distance  for  municipal  purposes.  By  this 
act,  the  percolating  waters  under  the  surface 
of  the  adjoining  lands  were  extracted  and 
the  landowners  prevented  from  raising  crops 
thereon.    The  court  said: 

"Before  the  defendant  constructed  its  wells 
and  pumping  stations  it  ascertained,  at  least  to 
a  business  certainty,  that  such  was  the  perco- 
lation and  underground  fiow  or  situation  of  the 
water  in  its  own  and  plaintiff's  land  that  it 
could,  by  these  wells  and  appliances,  cause  or 
compel  the  water  in  the  plaintiff's  land  to 
flow  into  its  own  wells,  and  thus  deprive  plain- 
tiff of  his  natural  supply  of  underground  wa- 
ter" 

— thus  showing  that  the  action  was  inten- 
tional on  the  part  of  the  city.  The  court 
below  followed  the  case  of  Smith  v.  City  of 
Brooklyn,  supra,  and  granted  a  perpetual  in- 
junction against,  the  dty  from  operating  Its 
engine  driven  wells  and  pumping  stations  on 
the  land  adjoining  plaintiff's  land,  and 
awarded  past  damages. 

Where  percolating  water  exists  in  a  state 
of  nature  generally  throughout  a  tract  of 
land  that  has  been  subdivided,  the  ownership 
of  which  is  held  in.  different  proprietors,  It 
would  seem  to  be  an  Impossible  rule  to  adopt, 
whereby  each  proprietor  is  given  the  abso- 
lute light  to  withdraw  all  of  the  percolating 
waters  underneath  the  ground  owned  by  each 
one,  by  the  driving  of  wells  and  installing  of 
powerful  pumps,  or  the  withdrawal  of  the 
waters  in  any  other  manner  that  might  be 
possible  by  reason  of  recent  inventions,  and 
thus  destroy  the  benefits  made  possible  by 
the  proper  regulation  of  percolating  waters, 
obtained  by  any  of  the  above  methods,  for  a 
beneficial  use;  and  an  injunction  will  issue 
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to  restrain  any  permanent  Interference  by 
an  adjacent  landowner  with  the  right  to  the 
use  ot  subterranean  waters  acquired  by  a 
prior  approprlator.  No  doubt,  In  many  In-- 
stances,  It  can  be  positively  demonstrated 
that  underground  waters  exist  In  large  quan- 
tities, and  wbere  that  can  be  done,  a  solu- 
tion of  the  difficulties  incident  to  the  right  to 
the  use  of  percolating  waters  might  be  read- 
ily arrived  at.  However,  where  there  exists 
great  uncertainty  as  to  the  amount  of  under- 
ground water  and  the  damage  incident  to  the 
destruction  and  entire  loss  of  the  flow  of 
the  same — which  Is  true  in  the  case  at  bar — 
we  are  confronted  with  a  problem  that  is 
not  80  easily  solved. 

The  appellants  are  the  owners  in  fee  of  an 
acre  of  land  located  in  lot  5,  section  6,  town- 
ship 12  south,  of  range  20  east,  of  Boise  me- 
ridian, in  Cassia  county,  Idaho,  situated  with- 
in 300  feet  of  the  cement  basin  within  which 
the  large  wells  of  the  respondents  are  locat- 
ed. This  acre  of  land  was  purchased,  as 
appears  .from  the  record,  for  the  express  pur- 
pose of  constructing  thereon  a  flowing  well 
or  wells,  in  order  to  obtain  water  to  irrigate 
a  considerable  tract  of  land  owned  by  the  ap- 
pellants about  a  mile  and  one-quarter  north- 
east of  said  lot  5.  After  appellants  had 
sunk  their  well  about  200  feet,  respondents 
brought  suit  in  the  district  court  and  secured 
an  order  restraining  appellants  from  further 
prosecuting  the  work  of  sinking  their  well, 
alleging  that  in  so  doing  the  flow  of  water 
<n  respondents'  wells  was  interfered  with 
and  materially  lessened.  A  landowner  may 
discover,  by  the  use  of  modern  appliances  in 
driving  wells,  a  flow  of  water  sufficient  in 
quantity  to  properly  irrigate  a  considerable 
tract  of  land,  and,  relying  upon  his  right  to 
the  use  of  the  water  discovered  and  brought 
under  his  control,  expend  a  considerable 
amount  of  money  in  improvements,  making 
his  homestead  attractive  to  his  neighbor  by 
reason  of  advanced  development  of  his  crops, 
fruit  trees,  and  shrubbery.  The  neighbor 
thereupon  undertakes  to  discover  the  same 
source  of  water  supply,  and  in  order  to  make 
assurance  doubly  sure  begins  the  construc- 
tion of  his  well  as  close  a^  possible  to  the 
well  of  the  first  approprlator;  and  in  digging 
this  well  a  crevasse  might  be  opened  and  the 
entire  water  supply  lost,  or  an  additional 
water  supply  found,  ample  for  the  needs  of 
both.  Thus  the  importance  of  the  question 
as  to  what  extent  and  under  what  conditions 
a  Junior  approprlator  of  subterranean  wa- 
ter may  be  permitted  to  prospect  for  said 
subterranean  water  is  Impressed  upon  us. 

[3,4]  Section   3242,    Rev.    Codes,   provides 

that: 

"The  right  to  the  use  of  waters  of  rivers, 
streams,  lakes,  springs  and  subterrnnean  wa- 
ters may  he  acquired  by  appropriation." 

In  the  case  of  Le  Quime  v.  Chambers,  15 
Idaho,  405.  98  Pac.  415,  21  L.  R.  A.  (N.  S.) 
76,  the  court  says,  in  effect,  that  percolating 
water  is  subject  to  appropriation  under  our 


statute,  and  as  such,  will  be  recognized  and 
protected  by  the  courts.  Section  3245,  Rev. 
Codes,  provides:  "As  between  approprlators, 
the  first  in  time  is  first  in  right."  The  first 
approprlator  of  water  for  useful  or  beneficial 
purposes  has  the  prior  right  thereto,  and  the 
right,  once  vested,  will  be  protected  and  up- 
held, unless  abandoned.  Malad  Valley  Irr. 
Co.  v.  Campbell,  2  Idaho  (Hasb.)  411,  18  Pac. 
52;  Goertson  v.,  Barrack,  3  Idaho  (Hash.) 
344,  29  Pac.  42;  Dunniway  v.  Lawson,  6 
Idaho,  28,  51  Pac.  1032;  Kirk  v.  Bartholo- 
mew, 3  Idaho,  367,  29  Pac.  40;  Lee  v.  Han- 
ford,  21  Idaho,  330,  121  Pac.  558;  Nlelson  v. 
Parker,  19  Idaho,  730,  115  Pac.  488.  Any 
interference  with  a  vested  right  to  the  use  of 
water,  whether  from  open  streams,  lakes, 
ponds,  percolating  or  subterranean  water, 
would  entitle  the  party  injured  to  damages, 
and  an  injunction  would  issue  perpetually  re- 
straining any  such  Interference. 

[B,  6]  The  evidence  offered  by  the  respond- 
ents in  this  case  to  establish  the  loss  of  wa- 
ter in  their  weUs  by  reason  of  the  construc- 
tion of  the  appellants'  well  is  not  as  clear 
and  conclusive  as  We  think  it  should  be  in  a 
case  of  this  character,  in  order  to  Justify  the 
issuance  of  a  perpetual  Injunction.  There  is 
evidence  in  the  record  that  establishes  the 
theory  of  appellants  that  the  cause  of  the 
loss  of  the  36  miner's  inches  of  water  in  the 
Bower  wells  between  September  5,  1912,  and 
November  17,  1912,  was  caused  by  capping 
the  large  Bower  well  and  forcing  the  water 
to  escape  through  the  Joint  where  the  eight- 
inch  pipe  connects  with  the  ^I'x-lnch  pipe, 
thus  filling  the  ground  with  water  which 
found  its  way  into  the  Moorman  well.  This 
conclusion  is  further  established  by  the  fact 
that  the  small  wells  upon  the  Bower  lands 
would  increase  their  flow  to  approximately 
the  same  extent  as  appellants'  well,  when  re- 
spondents' large  well  within  the  cement  basin 
was  shut  down.  Had  the  wells  been  permit- 
ted to  flow  freely  without  any  obstruction, 
and  in  the  usual  and  ordinary  manner,  it 
could  then  easily  have  been  determined 
whether  there  was  a  loss  of  water  In  the 
Bower  wells  and  if  this,  were  found  to  be 
true.  It  would  necessarily  foUow  that  It  was- 
caused  by  reason  of  the  construction  of  the 
Moorman  well.  The  court  found  in  find- 
Uig  15: 

"That  the  loss  of  water  'sustained  by  the 
plaintiffs  *  *  •  was  •  •  •  caused  direct- 
ly or  indirectly  by  the  sinking  of  the  defendants' 
said  well." 

This  finding  is  too  Indefinite  and  uncer- 
tain upon  which  to  base  a  perpetual  injunc- 
tion. An  injunction  should  not  issue,  in  a 
case  of  this  character,  unless  the  testimony  is 
direct  and  positive  and  furnishes  sufficient 
proof  to  enable  the  court  to  find  the  real 
cause  of  the  loss  of  water,  and  that  such 
loss  must  be  conclusively  proven  to  be  caused 
by  the  construction  of  the  Moorman  well  and 
from  no  other  cause.  A  writ  of  injunction 
i  will  not  Issue  to  restrain  an  act  already  done 
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Wilson  T.  Boise  City,  7  Idaho,  69,  60  Pac. 
84;  22  Cyc.  758.  An  injunction  should  not 
Issue  to  enjoin  U>e  prosecution  of  the  work 
OD  the  well  to  Its  completion,  unless  It  was 
condnslTely  established  that  the  construc- 
tion or  completion  of  said  well  would  result 
In  a  permanent  Injury  to  the  respondents 
by  the  loss.  In  whole  or  in  part,  of  the  wa- 
ters flowing  from  the  wells  located  upon  re- 
spondents' premises  In  the  case  of  Boise 
Development  Co.  v.  Idaho,  etc..  Bank,  24 
Idaho,  36,  133  Pac.  916,  this  court  stated.  In 
substance,  that  to  warrant  a  permanent  in- 
jonctlon,  there  must  be  a  showing  of  real 
or  Imminent  danger  of  damage.  The  threat- 
ened Injury  must  be  material  and  actual. 
An  Injunction  cannot  be  granted  to  allay  the 
fears  and  apprehensions  the'  respondents 
bave  as  to  what  may  occur  in  the  future.  It 
is  incumbent  upon  respondents  to  show  that 
tbe  acts  against  which  they  ask  protection 
are  not  only  threatened,  but  will  In  all  prob- 
ability be  committed  to  their  permanent  in- 
jury. Such  injury  must  be  material  and  ac- 
taal,  and  not  fanciful,  theoretical,  or  merely 
possible. 

[7]  If  the  sinking  of  the  Moorman  well  to 
tbe  depth  that  the  larger  Bower  wells  have 
been  sunk,  or  to  a  greater  depth,  would  not 
Interfere  with  the  flow  of  tbe  water  in  the 
Bower  wells,  or  if  there  was  a  loss  of  wa- 
ter In  the  Bower  wells  that  could  be  returned 
without  material  damage  to  respondents' 
veil,  and  at  the  same  time  the  Moorman  well 
be  supplied  with  water,  the  court  would  not 
be  justified  in  preventing  the  completion  of 
tbe  Moorman  welL 

(I]  Finding  16  by  the  court  Is  not  suffi- 
cient to  support  the  judgment  wherein  the 
court  finds  that: 

"  *  *  •  The  further  sinking  of  said  well 
bv  tbe  defendants  would  endanger  the  supply 
of  water  flowing  from  plaintiffs'  said  wells,  and 
in  case  the  defendant  should  secure  a  portion  of 
the  artesian  flow  now  coming  through  plaintiGTs' 
said  wells,  tbe  defendants  could  not,  by  gravity 
flow,  replace  such  water  where  the  same  is 
DOW  flowing,  to  wit,  in  the  cement  tank  or  basin 
sarrounding  the  two  large  wells  of  the  plain- 
tiffs; *  •  •  that  the  construction  of  defend- 
«nts'  said  well  has  opened  a  direct  channel  or 
"ommunication  with  the  same  artesian  belt  or 
basin  tapped  by  the  Bowers'  well  situated  in 
tbe  tank  or  basm." 

Tbe  Issuing  of  a  perpetual  injunction 
would  not  be  Justified,  should  it  become  nec- 
essary to  destroy  the  cement  tank  or  basin 
within  which  the  Bower  wells  are  situated, 
if  no  permanent  loss  of  water  was  caused. 
Tbe  necessity  for  changing  the  method  or 
means  of  diverting  the  water  from  the  ce- 
ment tank  or  basin  would  not,  of  itself,  de- 
prive a  subsequent  approprlator  of  the  right 
to  divert  and  use  unappropriated  subterrane- 
an water.  While  the  subsequent  -approprla- 
tor would  lie  liable  in'  damages,  he  would 
have  the  right  to  divert  surplus  sub- 
terranean waters.  Salt  Lake  City  v.  Gard- 
ner. .39  Ltah,.  30,  114  Pac.  147. 

[1-11]  If  tbe  construction  of  appellants' 
well,  as  <o«ni4  by  the  ooartt  luu  «pened-op 


a  direct  channel  of  communication  with  the 
same  artesian  belt  or  basin  tapped  by  the 
Bower  wells  located  In  the  tank,  from  which 
tbe  same  are  supplied  with  water,  the  court 
would  not  be  justified  in  issuing  a  perpetual 
injunction  enjoining  appellants  from  sinking 
their  well  unless  it  was  further  conclusively 
established  that  by  reason  of  tbe  appellants' 
well  coming  In  contact  with  tbe  channel  or 
artesian  belt  or  basin,  which  supplied  water 
to  the  Bower  wells,  it  resulted  In  tbe  perma- 
nent loss  of  water  in  the  Bower  wells,  which- 
water  could  not  be  replaced  from  the  well  of 
the  appellants  without  permanent  Injury  to' 
respondents.  The  fact  that  tbe  further  sink- 
ing of  appellants'  well  would  endanger  the 
supply  of  water  to  respondents'  well  Is  not, 
In  and  of  Itself,  sufficient  to  support  the 
judgment  It  must  further  appear  that  the 
sinking  of  appellants'  well  did  not  only  en- 
danger the  loss  of  water  In  respondents'  well, 
but  that  said  loss  would  be  actual  and  perma- 
nent, and  the  water  so  lost  could  not  be  re- 
turned to  respondents'  irrigating  system 
from  the  well  of  appellanta  Should  the  flow 
of  water  in  respondents'  well  be  lessened  by 
reason  of  the  sinking  of  appellants'  well,  or 
should  tbe  inability  of  appellants  to  return 
to  the  Irrigating  system  of  respondents  any 
loss  in  the  water  supply  from  the  wells  of 
respondents  be  established,  the  damages 
thus  sustained  could  be  speedily  remedied  by 
an  order  of  the  court  directing  that  tpe  well 
of  appellants  be  permanently  plugged  or 
closed. 

[12]  In  our  opinion  the  findings  do  not 
support  the  judgment.  Therefore,  In  view 
of  the  conclusions  reached  by  this  court,  it 
will  be  necessary  to  remand  this  case  to  the 
trial  court,  with  directions  to  suspend  the 
perpetual  injunction  heretofore  entered,  and 
allow  appellants  to  continue  the  sinking  of 
the  well  situated  upon  said  lot  6  until  it  is 
concluslviely  established  that  respondents' 
well  wUl  sustain  a  permanent  loss  in  the  sup- 
ply of  water  by  reason  of  the  construction 
or  final  completion  of  appellants*  well,  and 
that  said  loss  of  water  cannot  be  returned  to 
the  diversion  works  of  the  respondents  from 
the  well  of  the  appellants  without  material 
and  permanent  damage  to  tbe  diversion' 
works,  and  a  surplus  flow  of  water  obtained 
for  the  use  and  benefit  of  the  appellants. 
Should  It  later  appear  to  the  trial  court  that 
the  flow  of  water  in  respondents'  well  is  ac- 
tually diminished  by  reason  of  the  construc- 
tion of  appellants'  well,  and  that  said  flow 
cannot  be  supplied  from  the  well  of  the  ap- 
pellants, whereby  respondents  will  suffer 
the  permanent  loss  of  the  water  heretofore 
appropriated  and  put  to  a  beneficial  use  by 
them,  said  injunction  should  be  restored  and 
the  well  of  the  appellants  permanently  closed. 

Each  party  to  this  suit  shall  pay  its  own 
costs. 

SULUVAN,  0.  J.,  and  MORGAN,  J.,  con- 
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(47  OU.  U7) 

In  re  BABNES*  BSTATEL 

BARNES  et  al.  y.  BABNBS. 

(No.  3979.) 

(Supreme  Court  of  Oklahoma.     BVb.  2,  1915. 

Behearing  Denied  April  "iS,  1916.) 

(Bpllabu$  by  the  Court.) 
X.  APPEAI.  and  E2RB0B  <S=9384— Intebmkdiatb 

Appeal  —  Defectivb  Bond  —  Pbobatb  Pbo- 

ckedings. 

The  fact  that  a  bond  on  appeal  from  the 
county  court  to  the  district  court  in  a  probate 
proceeding  ia  made  to  the  administrator  aa 
obligee,  instead  of  to  the  state,  as  required  by 
section  6610,  Bey.  Laws  1910  (section  646(), 
Oomp.  Laws  1909),  does  not  render  said  bond 
Toid  so  as  to  defeat  jurisdiction  on  appeal. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %l  2019-2056;  Dea  Dig.  «=» 
884.] 

2.  CouBTS  9=>202  —  Pbobatb  Pbocbedinos  — 
BiouT  or  Appeau 

An  appeal  lies  from  the  district  court  to  the 
Supreme  (Jourt  from  the  final  judgment  of  the 
district  court  in  a  proceeding  under  section  12, 
a  66,  Sess.  Laws  1910,  p.  118,  in  the  same 
manner  as  from  the  judgment  of  said  court  in 
other  probate  proceedmgs. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  Si  480-486;   Dec.  Dig.  <S=>202.] 
8.  Descent  and  Dibtbibution   ^=93— What 
Law  Govebns— Besident— Pbopebtt  with- 
in the  State. 

Where  an  intestate  at  the  time  of  his  death 
was  a  resident  of  this  state  and  owned  property 
which  at  the  time  was  situated  in  this  state,  the 
laws  of  Oklahoma  will  govern  as  to  the  descent 
and  distribution  of  said  property,  and  not  the 
laws  of  the  state  where  said  property  may  have 
been  acquired. 

[Ed.  Note.— For  other  gases,  see  Descent  and 
Distributi<ni,  Cent  Dig.  t$  16,  17;  Dea  Dig. 
<8si>3.] 

4.  Descent  and  Distbibtttion  €=952— Sueviv- 
ING  Wife— Pbopertt  within  the  State. 
Where  an  intestate  dies  in  this  state  with- 
out issue,  leaving  his  wife  surviving,  she  takes, 
under  the  second  subdivision  of  section  8418, 
Bev.  Laws  1910  (section  8985,  ClJomp.  Laws 
1909),  all  property  left  by  him,  situated  in  this 
state,  acquired  by  the  joint  industry  of  herself 
and  her  deceased  husband  during  coverture. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  §§  83,  135-140,  144, 
147-149,  151-158,  161-167,  169-171.  296-308; 
Dea  Dig.  <S=>52.] 

Error  from  District  Court,  Tulsa  County; 
L.  M.  Poe,  Judge. 

On  the  filing  of  a  petition  for  the  distribu- 
tion of  the  estate  of  James  T.  Barnes  de- 
ceased, William  A  Barnes  and  others  filed 
tbeir  petition,  asserting  their  right  to  an  in- 
terest In  the  estate,  and  Margaret  A.  Barnes 
filed  answer  thereto.  Judgment  for  Margaret 
A  Barnes  in  the  county  court  and  In  the  dis- 
trict court  on  appeal,  and  William  A.  Barnes 
and  others  bring  error.   Afilrmed. 

J.  H.  Whltecotton,  of  Moberly,  Mo.,  and 
J.  J.  Henderson,  of  Tulsa,  for  plaintiffs  in  er- 
ror. J.  S.  Severson,  of  Broken  Arrow,  for 
defendant  In  error. 

HABDT,  J.  Upon  the  filing  In  the  county 
court  of  Tulsa  county  of  a  petition  for  dis- 


tribution of  the  estate  of  James  T.  Barnes, 
deceased,  plaintiffs  In  error  filed  th^r  peti- 
tion In  said  proceeding,  alleging  that  the; 
are  brother  and  sister,  nephew  and  nieces  of 
the  deceased,  and  asserting  their  ri^it  to  an 
interest  In  said  estate.  To  this  petltlan  de- 
fendant In  error,  Margaret  A.  Barnes,  filed 
answer,  alleging  that  she  was  the  sole  heir 
of  the  estate  of  her  deceased  husband ;  that 
he  left  no  issue  surylvlng,  and  praying  that 
she  be  declared  the  sole  heir,  and  that  she 
be  allowed  the  entire  estate.  Upon  a  trial 
of  the  Issues  thus  made  the  county  court 
found  In  favor  of  the  defendant  In  ectot, 
and  plaintiffs  In  error  prosecuted  an  appeal 
to  the  district  court  of  Tulsa  county,  where 
a  new  trial  was  had,  and  the  district  court 
found  In  favor  of  the  defendant  In  error,  and 
plaintiffs  In  error  appeal  to  this  court 

[1]  Defendant  In  error,  while  not  prosecut- 
ing an  appeal,  urges  two  objections  to  the 
Jurisdiction  of  this  court  to  hear  and  deter- 
mine this  appeal.  The  first  objection  being 
that  no  bond  was  given  on  appeal  from  the 
county  court  to  the  district  court,  as  re- 
quired by  law.  The  objection  being  made  to 
said  bond  that  the  same  does  not  run  to  the 
state  of  Oklahoma  as  obligee  In  accordance 
with  section  6S10,  Bev.  Laws  1910,  being  sec- 
tion 6460,  Comp.  Laws  1909.  This  questioa 
has  Just  recently  been  passed  upon-  by  this 
court.  In  Dolese  Bros.  Co.  v.  Cbaney  et  al., 
146  Pac.  1119  (not  yet.  officially  reported), 
and  Thompson  v.  Grlder  Imp.  Co.,  36  Okl. 
165,  128  Pac.  266,  in  which  It  was  held  that 
the  fact  that  an  obligee  other  than  the  state 
of  Oklahoma  is  named  as  payee  in  a  bond 
does  not  thereby  Invalidate  the  same. 

[2]  The  additional  objection  Is  made  to  the 
jurisdiction  of  this  court  that  the  judgment 
of  the  district  court  of  Tulsa  county  in  the 
determination  of  this  case  is  final,  from 
which  Judgment  no  aroeal  will  lie;  and  in 
support  of  this  proposition  defendant  in  er- 
ror cites  section  12,  c.  65,  Seas.  Laws  1910. 
This  section  expressly  provides: 

"An  appeal  shall  be  taken  in  the  manner,  and 
to  the  court  provided  by  law  iA  cases  of  ap- 
peal in  probate  matters  generally.  The  time  and 
mode  of  taking  such  appeal,  and  of  perfecting 
the  same,  and  the  undertaking  on  appeal,  and  all 
other  matters  of  procedure  governing  the  same, 
shall  be  the  same  as  provided  by  the  laws  gov- 
erning appeals  in  probate  matters." 

We  think  this  answers  the  objecticm  to  the 
Jurisdiction  of  the  court,  and  conclusively  es- 
tablishes the  right  to  prosecute  an  appeal  in 
proceedings  of  this  nature  in  the  same  man- 
ner as  Is  provided  In  any  other  probate  pro- 
ceeding. The  objections  to  the  Jurisdiction  of 
the  court  are  therefore  overruled,  and  this 
case  will  be  determined  upon  its  merits. 

There  are  five  assignments  of  error  set  out 
in  the  brief  of  plaintiffs  in  error,  all  of  which 
are  considered  together,  and  in  effect  present 
the  one  question,  as  stated  by  counsel  in  their 
brief,  whether  or  not  the  estate  in  question 
falls  to  the  wife,  under  the  last  clause  of 
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tlie  second  subdivision  of  section  8986,  Comp. 
Laws  1909,  and  sectloii  8418,  B«t.  Laws 
1910,  which  Is  as  follows: 

-  *  •  •  Provided,  that  in  all  eases  where 
the  property  is  aoqoiied  by  the  Joint  indnstry  of 
hnaband  and  wife  during  coverture,  and  there  la 
no  issue,  the  whole  estate  shall  go  to  the  snr- 
viTor,  at  whose  death.  If  any  of  the  said  prop- 
erty remain,  one-half  of  such  property  shall  go 
to  the  heirs  of  the  hnsband  and  one-half  to 
the  heirs  of  the  wife,  according  to  the  right  of 
representation." 

[S]  PlaintiflB  In  error  contend  that,  the 
property  In  qneatlon  having  been  acquired 
and  accumulated  in  the  state  of  Missouri, 
and  prior  to  the  removal  of  the  parties  to 
the  Indian  Territory,  under  the  laws  of 
Missouri  all  property  so  accumulated  was 
the  separate  property  of  the  husband,  and 
upon  their  removal  to  the  Indian  Territory, 
the  nature  of  the  property,  as  being  separate 
property,  was  not  changed,  and  that  the 
rights  of  the  plalntUCs  In  error  as  heira  of 
James  T.  Barnes,  deceased,  were  vested  un- 
der the  laws  of  Missouri,  and  could  not  be 
divested  by  a  change  In  the  residence  of  de- 
cedent. 

[4]  No  one  baa  the  vested  right  to  be  the 
future  heir  of  a  living  person.  The  undis- 
puted evidence  ^ows  that  all  of  the  real  es- 
tate owned  by  the  decedent  and  defendant  In 
error  In  the  state  of  Missouri  was  sold  and 
converted  Into  money  before  moving  to  the 
Indian  Territory,  and  all  of  the  property 
owned  by  said  decedent  at  the  time  of  his 
death  was  situated  In  Oklahoma,  and  that 
decedent  was  a  resident  of  this  state  at  the 
time  of  his  death.  Under  this  statement  of 
CactB  the  authorities  are  uniform  that  the 
law  regulating  the  descent  and  distribution  of 
his  property  would  be  the  laws  of  this  state 
and  not  the  laws  of  the  state  of  Missouri. 
14  Oyc  pp.  20-25 ;  2  Wharton  on  Conflict  of 
Laws,  i  576A  et  seq.;  16  Cent.  Dig.,  title, 
Descent  and  Distribution,  {  16.  The  deceased 
and  defendant  in  error  were  husband  and 
wife,  and  there  was  no  issue  of  said  mar- 
riage surviving, '  and  all  of  the  pr(^)erty  in- 
volved, both  real  and  x)er8onal,  was  situated 
In  this  state  at  the  time  of  his  death,  and 
was  being  administered  upon  in  the  county 
court  of  Tulsa  county.  This  being  true,  the 
defendant  In  error-  as  the  surviving  wife  of 
decedent,  under  the  proviso  of  the  second 
subdivision  of  section  8418,  Rev.  Laws  1910, 
would  take  all  the  properts  if  same  was  ac- 
quired by  the  Joint  Industry  of  husband  and 
wife  during  coverture.  The  trial  court  found 
these  to  be  the  facts,  and  rendered  judgment 
declaring  defendant  in  error  to  be  the  sole 
heir,  and  entitled  to  all  of  the  estate  under 
said  provision.  The  correctness  of  this  find- 
ing is  assailed  on  the  ground  that  there  was 
not  sufficient  evidence  to  Justify  the  court  In 
so  finding.  We  might  go  into  detail  In  set 
ting  out  the  testimony,  but  we  think  the  evl 
dence  reasonably  tends  to  support  the  find- 
ings of  the  trial  court. 


The  proposition  urged  by  the  plaintUb  In 
error  that  because  imder  the  laws  of  Mis- 
souri the  proi>erty  may  have  been  the  sepa- 
rate property  of  deceased,  instead  of  commu- 
nlty  property,  caimot  avail  them  anything,  in 
tbis  action,  for  we  are  of  the  opinion  that 
it  makes  no  difference  whether  the  property 
be  considered  as  separate  property  or  com- 
munity property,  as  the  controlling  questi<»i 
in  this  case  is  whether  or  not  the  estate  be- 
ing administered  upon  consisted  of  property 
acquired  during  coverture  by  the  Joint  in- 
dustry of  husband  and  wife;  and,  the  court 
having  so  found,  and  the  finding  being  amply 
sustained  by  the  evidence,  the  Judgment  of 
the  trial  court  la  right,  and  should  therefore 
be  affirmed. 

Tlie  Judgment  of  the  court  below  Is  affirm- 
ed.   All  the  Justices  concur. 


01  OU.  Cr.  428) 
LOFTIN  V.  STATE.     (No.  A-20e7.) 
(Criminal  Court  of  Appeals  of  Oklahoma.   April 
17,  1916.) 

(SyttaUu  hv  tlie  Court.) 

OBmnrAL  Law  «=3>1169— Apfbai/— VKsntar^ 
BviDBNOB— iNToxioATme  LiqtroBS. 

In  a  prosecution  for  having  possession  of 
IntozicatinK  liquors  with  intent  to  violate  provi- 
sions of  the  prohibition  law,  where  there  is  a  to- 
tal absence  of  direct  or  presumptive  evidence  to 
sustain  the  charge,  the  judgment  of  conviction 
will  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3074-3083;  Dec.  Dig.  ®=> 
1169.1 

Appeal  from  County  Court,  Jackson  Coun- 
ty;  J.  M.  Williams,  Judge. 

Oscar  Loftln  was  convicted  of  violating  tlie 
prohibitory  law,  and  appeals.    Reversed. 

W.  T.  McConnell,  of  Altus,  for  idalntUt  la 
error.  Cbaa  West,  Atty.  Oen.,  and  O.  J.  Dav- 
enport, Asst  Atty.  Gen.,  for  the  State. 

DOTLE,  P.  J.  The  plaintiff  In  error  was. 
convicted  in  the  county  court  of  Jackson 
county  upon  an  information  which  charged 
that,  "one  Oscar  Loftln  did  willfully  and  un- 
lawfully have  in  his  possession  whisky  with 
the  unlawful  Intent  to  sell,  barterr  give  away, 
and  otherwise  furnish  said  whisky  to  other 
persons,  and  to  transport  said  whisky  from 
one  place  in  the  state  of  Oklahoma  to  an- 
other place  therein,  in  violation  of  the  pro- 
hibitory liquor  laws,"  and  was  sentenced  In 
accordance  with  the  verdict  of  the  jury  to  be 
confined  in  the  county  Jail  for  30  days  and  to 
pay  a  fine  of  $100.  To  reverse  this  Judgment 
an  appeal  was  perfected. 

Of  the  various,  errors  assigned,  we  deem  it 
only  necessary  to  consider  the  one  that  the 
verdict  is  contrary  to  law  and  to  the  evidence. 
John  D.  Bailey,  sheriff,  testified  that  he  was 
at  the  town  of  Olustee,  and  with  his  deputy, 
Mr.  Collins,  went  into  a  livery  stable  and 
found  the  defendant  and  Mr.  Eley  there; 
that  the  defendant  had  a  quart  bottle  in  his 
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band  and  broke  It  over  the  window  sill; 
that  he  went  out,  "picked  up  the  broken 
glass,  and  licked  up  some  of  the  contents,  and 
found  that  it  was  whisky,"  and  then  came 
back  into  the  stable,  and  on  the  other  side 
they  found  a  half  pint  bottle  about  half  full 
of  whisky;  that  be  arrested  the  defendant 
A.  W.  Collins  testified  that  he  was  a  deputy 
sberifT,  and  with  StaerifT  Bailey  followed  the 
defendant  into  the  Uvery  stable ;  that  the  de- 
fendant had  a  bottle  partly  full  of  whisky  in 
his  hands,  and  when  he  saw  them  he  broke 
the  bottle  over  a  nearby  window  sill ;  that  he 
also  found  on  the  other  side  of  the  driveway 
a  half  pint  bottle  half  full  of  whisky.  The 
state  rested,  and  the  defendant  demurred  to 
the  eridence,  and  moved  the  court  to  direct 
a '  verdict  of  acquittal.  The  demurrer  was 
overruled,  the  motion  denied,  and  exceptions 
reserved. 

For  the  defense,  B.  J.  Miller  testified  that 
Mr.  Bradley  had  control  of  the  bam,  and  that 
Mr.  Wilkerson  and  witness  occupied  it  with 
their  stock ;  that  the  defendant  often  water- 
ed his  mare  at  the  bam,  and  drove  in  there 
probably  once  or  twice  a  month,  and  other 
people  do  the  same.  Charles  Eley  testified 
that  it  was  drizzling  rain,  and  the  defendant 
drove  in  and  tied  hls_ horse ;  that  he  followed 
blm  into  the  bam,  and  asked  the  defendant 
if  Mr.  Miller  was  there ;  that  he  walked  into 
one  of  the  stalls  to  urinate,  and  the  defend- 
ant walked  into  another  stall  to  do  the  same ; 
that  the  stalls  were  boxed  up  solid  half  way. 
The  defendant  said,  "I  stepped  on  a  bottle 
here,"  and  picked  it  up.  Just  then  SberUT 
Bailey  and  Mr.  Collins  walked  in. 

Oscar  Iioftin,  as  a  witness  in  his  own  be- 
half, testified  that  it  was  misting  rain  and  he 
drove  into  tills  bam ;  that  just  then  Charles 
Eley  came  in  and  asked  about  Mr.  Miller; 
that  while  they  were  talking  Mr.  Mey  walked 
over  Into  a  stall,  and  he  went  Into  another 
stall,  and  stepped  on  a  bottle ;  tbat  he  stoop- 
ed down  and  picked  it  up,  and  said,  "Here 
is  a  bottle."  Just  then  he  saw  the  sherifT 
and  Mr.  Collins  coming  in,  and  the  first  thing 
he  thought  was  that  it  was  whisky,  and  if  he 
was  caught  with  it  there  would  be  trouble, 
so  he  walkal  over  to  the  window  and  broke 
the  bottle ;  that  he  did  not  place  it  there,  and 
that  It  was  not  his  whisky ;  that  Mr.  Collins 
found  a  half  pint  bottle  on  the  other  side  of 
the  barn  with  some  whisky  in  it;  that  none 
of  the  whisky  belonged  to  him ;  that  the  lit- 
ter on  the  fioor  of  the  stalls  was  four  or  five 
Inches  deep;  that  he  did  not  drink  any  of 
the  whisky ;  that  he  told  the  sheriff  that  he 
found  the  bottle  there,  and  the  sheriff  arrest- 
ed him  and  said :  "Well,  I  will  let  the  jury 
decide  whether  you  found  it  or  not" 

The  Jury  are  the  exclusive  Judges  of  the 
weight  of  the  evidence,  and  this  court  Is  not 
authorized  to  reverse  a  Judgment  of  convic- 
tion, when  tliere  is  a  conflict  In  the  material 
testimony,  unless  It  appears  from  the  record 
that  the  Jury  were  influenced  by  Improper  mo- 
tives In  arriving  at  their  verdict    If,  how- 


ever, there  Is  an  absence  of  substantial  evi- 
dence to  support  the  convlctioD,  the  question 
Is  one  of  law. 

We  have  carefully  examined  the  record, 
and  are  fully  convinced  that  the  evidence  in 
this  case  Is  entirely  insufficient  to  stistain 
the  conviction.  Considering  the  presumption 
that  the  law  always  indulges'  in  as  to  the  in- 
nocence of  the  accused  and  the  necessity  of 
establisblng  the  guilt  of  the  defendant  be- 
yond a  reasonable  doubt  the  evidence  should 
be  of  such  a  character  as  to  overcome  prima 
facie  the  presumption  of  innocence.  If  the 
evidence  only  raises  a  mere  suspicion,  or,  ad- 
mitting all  it  tends  to  prove,  the  defendant's 
guilt  is  left  dependent  upon  mere  supposition, 
surmise,  or  conjecture,  it  is  insuffldent  to 
sustain  a  conviction.  Foreman  t.  State,  8 
Okl.  Cr.  480,  128  Pac.  1101. 

In  the  absence  of  any  evidence  in  this 
case  from  which  the  Jury  could  rationally 
conclude  that  the  defendant  was  guilty,  we 
think  'it  would  have  been  a  proper  exercise 
of  the  power  vested  in  the  trial  court  to  have 
advised  an  acquittal  of  the  defendant  upon 
the  ground  that  the  evidence  was  insufficient 
to  sustain  a  convldiion.  It  Is  true  that  there 
are  some  circumstances  that  are  somewhat 
suspicious,  but  that  Is  the  most  that  can  be 
said  of  them.  In  our  opinion,  it  would  be 
destroying  the  presumption  In  favor  of  the 
innocence  of  the  defendant,  and  permitting  a 
subversion  of  the  rule  which  requires  the 
establishment  of  gnUt  beyond  a  reasonable 
doubt,  to  allow  this  conviction  to  stand. 

For  the  reasons  stated,  the  Judgment  is  re- 
versed. 

FURMAN  and  ARMSTRONG,  JJ.,  concur. 

(U  OU.  Cr.  706) 
PROCTOR  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    April 
17,  1915.) 

Appeal  from  County  Court  Oklahoma  Coun- 
ty;   John  W.  Hay  son.  Judge. 

Joe  Proctor,  convicted  of  violating  the  pro- 
hibitory law,  appeals.     Appeal  dismissed. 

J.  H.  Beaty,  Ledm  Qutljrie,  and  McAdams  * 
Haskell,  all  of  'Oklahoma  City,  for  plaintiff  in 
error.     R.  McMillan,  Aast  Atty.  Gen.,  for  the 

State. 

PER  CURIAM.  The  plaintiff  In  error  was 
convicted  of  the  offense  of  having  intozieatinir 
liquors  in  his  possession  with  the  intent  and 
purpose  to  sell  the  same  contrary  to  law.  To 
reverse  the  judgment  an  appeal  was  perfected. 
Pending  the  determination  of  the  appeal,  on  the 
30th  day  of  September,  1914,  a  fall  and  nn- 
conditional  pardon  was  granted.  This  (ULrdon 
has  been  exhibited  to  the  court  and  filed  in  the 
case. 

Upon  the  anthorlty  of  Stewart  ▼.  State,  11 
Okl.  Cr.  — ,  146  Pac  921,  it  is  onr  opinion 
that  the  same  is  a  valid  and  effectual  pardon. 
When  an  appeal  from  a  judprment  of  conviction 
is  pending  in  this  court,  and  the  fact  that  a  par- 
don has  been  granted  is  called  to  the  attention 
of  the  court,  the  appeal  will  be  dismissed  as 
having  been  abandoned.  The  appeal  herein  is 
therefore  dismissed. 
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(s  yrjo.  w) 
McGAGtTE  IMV.  CO.  t.  HALLIN  et  aL 
(No.  787J 
(Supreme  Court  of  Wyoming.    April  12,  1916.) 

1.  Appeal  and  Ebbob  «=>613— Recob»— Bill 
of  bxcbptionb'  —  incobfobation  of  evi* 

DKNCK. 

Where  the  errors  assigned  were  that  the 
finding  was  contrary  to  the  evidence  and  the 
law,  and  was  not  sustained  by  the  evidence,  the 
evidence  must  be  incorporated  in  the  UU  of 
exceptions,  and  must  be  properly  authenticated 
by  the  court;  a  mere  certificate  of  the  court 
reporter  being  insufflcient. 

I  Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2702-2707;  Dec.  Dig.  «=» 
«13.J 

2.  Appeai.  and  Ebbob  €=>613— Recobd— Bill 
OF  Exceptions  —  iNCQBPOBATioN  of  Evi- 
dence. 

Where  an  incorporation  of  all  the  evi- 
dence in  the  bill  of  exceptions  was  necessary  to 
determine  the  merits  of  assignments  of  error, 
certification  "By  the  court  that  the  plaintiff  pre- 
sented its  bill  of  exceptions,  the  same  including 
the  original  exhibits  introduced  in  evidence  in 
said  cause  and  all  of  them,  was  insufficient 

[Ed.  Note.— £V>r  other  coses,  see  Appeal  and 
Error,  Cent.  Dig.  $S  2702-2707;  Dec.  Dig. 
«=>613.] 

3.  Appeal    and    Ebbob   «=»901  —  BETiiyr — 

JXJDOME.VT — VALIDIiy — PkESTJMPTION, 

Where  the  record  does  not  affirmatiTely 
■how  error,  the  presumption  is  in  favor  oC  the 
decicdon  of  the  trial  coort. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  1771,  3670;  Dec  Dig.  «=> 
OOU 

Error  to  District  CSourt,  Liaramle  County; 
William  O.  Mentzer,  Judge. 

Action  by  the  McCague  Investment  Com* 
pany  against  Charles  F.  MalUn  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Hatson  &  Kennedy,  of  Cheyenne,  and 
Charles  Battelle,  bt  Omaha,  Neb.,  for  plain- 
tiff In  error.  H.  Doiizelman,  of  Cheyenne^  for 
defendants  In  error. 

BEABD,  J.  This  is  an  action  brought  by 
plaintiff  In  error  (plaintiff  below)  against  the 
defendants  in  error  (defendants  below)  to  re- 
deem certain  real  estate  from  a  tax  sale. 
The  cause  was  tried  to  the  court  without  a 
jnry.  Judgment  was  rendered  in  favor  of  de- 
fendants, and  plaintiff  brings  error. 

[1i  It  will  not  be  necessary  to  set  out  the 
facts  of  the  case  in  this  opinion  for  the  rea- 
son that  the  only  assignments  of  error  relied 
npon  and  argued  in  plaintiff's  brief  are  that: 

"The  findings  and  judgment  of  the  court  are 
(1)  contrary  to  the  evidence;  (2)  contrary  to 
law;    and  (3)  not  sustained  by  the  evidence." 

The  finding  of  the  court  is  a  general  find- 
ing In  favor  of  defendants,  and  it  Is  recited  in 
the  judgment  that  the  trial  of  the  cause  was 
proceeded  with  by  the  introduction  of  evi- 
dence for  and  on  behalf  of  both  plaintiff  and 
defendants,  and,  after  listening  to  all  of  the 
evidence  and  arguments  of  counsel,  the  court 
dotb  generally  find  for  the  defendants  and 


against  the  plaintiff.  To  determine  either  of 
the  alleged  errors  presented,  a  consideration 
of  the  evidence,  which  must  be  preserved  and 
included  in  the  bill  of  exceptions,  is  necessary. 
It  has  been  uniformly  held  by  this  court  that, 
when  a  consideration  of  the  evidence  is  nec- 
essary to  determine  the  question  presented,  it 
must  clearly  appear  from  the  bill  that  it  con- 
tains all  of  the  evidence,  or  at  least  so  much 
thereof  as  is  necessary  to  explain  the  ex- 
ceptions, and  that  the  mere  certificate  of  the 
court  reporter  Is  insufficient  for  that  purpose. 
In  Wyoming  Loan  &  Trust  Co.  t.  W.  H.  Holli- 
day  Co.,  3  Wyo.  386,  24  Pac.  193,  the  court 
said: 

"The  only  matters  complained  of  in  the  mo- 
tion for  a  new  trial,  which  are  relied  upon  by 
the  plaintiff  in  its  brief,  are  that  the  decision 
is  not  sustained  by  sufficient  evidence,  and  is 
contrary  to  law,  and  that  there  is  error  in  the 
assessment  of  the  recovery.  To  determine  either 
of  these  questions  in  this  case,  it  is  necessary 
that  the  record  shall  contain  all  of  the  evidence 
given  upon  the  trial,  and  this  should  be  made 
clearly  to  appear  in  the  bill  of  exceptions." 

See,  also,  Wheaton  v.  Rampacker,  3  Wyo. 
441,  26  Pac.  912 ;  Groves  v.  Groves,  9  Wyo. 
173,  61  Pac.  866;  State  v.  Snearly,  18  Wyo. 
341,  107  Paa  389;  Fishback  v.  Bramel,  6 
Wyo.  293,  44  Pac.  840 ;  Seng  v.  State,  20  Wyo. 
222, 122  Paa  631 ;  State  ex  rel.  Dimond  Bros. 
V.  Craig,  District  Judge,  15  Wyo.  439,  89  Pac 
584. 

In  Fishback  t.  Bramel,  supra,  the  court 
said: 

"The  stenographer's  certificate,  not  being  pro- 
vided for  by  law  as  a  part  of  the  bill,  may  be 
and  Dsually  is  entirely  omitted  therefrom ;  there- 
fore, if  embodied  in  the  bill,  or  record,  at  all, 
it  is  immaterial  whether  it  states  that  the  bill 
contains  all  the  evidence  given  in  the  cause 
or  not;  that  fact  must  be  otherwise  disclosed 
either  in  the  bill  Itself  or  in  the  certificate  of 
the  jndge  who  allows  and  signs  the  same." 

[2,  3]  The  only  statement  either  by  way  of 
recital  in  the  bill,  or  the  certificate  of  the 
judge,  with  reference  to  the  evidence  contain- 
ed in  the  bill,  is  the  following  recital: 

"And  be  it  further  remembered,  within  the 
time  allowed  by  the  court  therefor,  the  plain- 
tiff presents  to  the  court  this  its  bill  of  excep- 
tions; the  same  including  the  original  exhibits 
introduced  in  evidence  in  said  cause  and  all  of 
them." 

According  to  the  well-established  practice 
in  this  state,  as  shown  by  the  cases  above  cit- 
ed, such  recital  is  entirely  Insufficient. 

"When  error  does  not  affirmatively  appear 
in  the  record,  the  presumption  is  in  favor  of  the 
de<dsion  of  the  trial  court;  and,  uflless  the  rec- 
ords contains  all  of  the  evidence,  this  court  can- 
not determine  any  question,  the  decision  of 
which  necessarily  requires  an  examination  of 
aU  the  evidence.'*  Wyoming  Loan  &  Trnst  Co. 
V.  W.  H.  HolUday  Co.,  supra. 

On  the  record  presented,  no  error  is  made 
affirmatively  to  appear.  The  Judgment  Of  the 
district  court  is  therefore  affirmed. 

Affirmed.  , 

POTTER,  G  J.,  and  SCOTT,  J.,  concor. 
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(B  Wyo.  14S) 

JONES  T.  CHICAGO,  B.  ft  Q.  H.  CO. 

(No.  789.) 
(Sapreme  Court  of  Wyoming.    April  12,  1915.) 

1.  Afpeai.  and  Ebkob  4=s>544 — Nkckbsitt  of 
Bill  or  ExcKPTioNa. 

Where  the  jury,  being  unable  to  agree, 
was  discharged  without  rendering  a  verdict,  and 
the  court  thereafter  fbund  that  verdict  should 
hare  been  directed  for  defendant,  and  then  or- 
dered that  defendant's  motion  for  directed  ver- 
dict, which  bad  been  overruled,  should  be  sus- 
tained, and  the  cause  dismissed,  the  error,  if 
any,  in  the  proceeding  appeared  on  the  face 
of  tne  record  and  could  be  reviewed  without  bill 
of  exceptiona. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f|  2412-2415,  2417-2420, 
2422-2426,  2428,  2478,  2479;  Dec.  Dig.  «=» 
544.1 

2.  Appeai.  and  Erbob  «s>293— Motion  roB 
New  Tbiai<— Nkcessitt. 

Nor  is  it  necessary,  to  a  consideration  of 
the  question,  that  new  trial  be  moved  for  to 
obtain  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §;  1395,  1700-1708,  1705, 
1706 ;   Dec.  Dig.  «=»293.] 

8.  Appeal  and  Erbob  «=»362— Review— Pk- 

TinoN  lit  Ebbob. 

Upon  disagreement  the  jury  was  discharged. 
The  court  thereafter  rendered  jud^ent  for 
defendant,  dismissing  the  action.  Plaintiff  mov- 
ed tor  new  trial,  but  preserved  no  bill  of  excep- 
tions to  the  overruling  of  bis  motion.  The  pe- 
tition in  error,  after  alleging  those  facts  and 
setting  up  a  copy  of  the  motion,  with  the 
grounds,  averred  that  the  overruling  of  the  mo- 
'  tion  WHS  error,  and  that  the  court  erred  in  each 
particular.  Among  the  grounds  assigned  was 
that  the  court  was  without  legal  authority  to 
enter  the  judgment,  etc.  Held  that,  while  not 
technically  proper,  the  petition  would  be  treated 
as  charging  that  the  court  was  without  author- 
ity to  enter  the  judgment,  and  not  as  merely 
an  attack  on  the  motion  for  new  trial,  which 
was  not  in  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1960,  1961,  82^^-3284; 
Dec.  Dig.  «=»362.] 

4.  Judgment  (S=»198  —  Vebdiot— Necessitt— 
Disaobeeuent  of  Jubt— Effect. 

In  a  case  triable  by  jury,  the  disagreement 
of  the  jury  and  their  discharge  ends  tiie  trial, 
and  the  court  cannot,  as  in  equity  cases,  where 
the  verdict  ia  merely  advisM'y,  enter  judgment 
on  its  own  finding  of  facts. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  362,  363;    Dec.  Dig.  «=>19&] 

5.  Judgment  «s>197  — On  Motion  — Whkh 

Comp.  St  1910,  I  4604,  authorizes  the  dis- 
charge of  the  Jnry  when  there  is  no  probability 
of  their  agreeing.  Section  4505  provides  that 
after  the  jury  is  discharged,  the  case  may  be 
tried  again  immediately,  or  at  a  future  time, 
as  the  court  may  direct  Section  4610  pro- 
vides for  dismiasal  of  the  action  by  the  court 
when  plaintiff  fails  to  appear  at  trial,  for  the 
want  of  necessary  parties,  for  plaintiff's  dis- 
obedience of  an  order,  or  for  failure  to  prose- 
cute with  diligence.  Section  4624  provides  for 
judgment  upon  the  pleadings,  whenever,  upon 
the  statements  therein,  one  party  is  entitled  by 
law  to.  judgment  in  his  favor,  though  verdict 
baa  been  found  against  him.  The  jury  dis- 
agreed and  were  discharged.  Thereafter  the 
court  found  that  it  should  bave  sustained  de- 
fendant's motion  for  nonsuit  and  then  and  there 
unheld  it  and  dismissed  the  action.  Meld  that 
after  the  discharge  of  the  jury,  the  court  lost 


control  of  the  proceeding,  acept  to  hold  anotho- 
trial,  and  that  the  judgment  of  dismissal  was 
erroneous,  for,  while  section  4624  enlarged  the 
common-law  remedy  of  noli  obstante  veredicto, 
it  does  not  allow  the  basing  of  the  motion  co 
anything  save  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Judgment; 
Cent  Dig.  ||  367,  359;    Dec.  Dig.  «=»m.] 

6.  Judgment  ®=>197— On  Motion- "Issue  ow 
Law"— "Issue  of  Fact." 

Comp.  St  1910,  f  4451,  declares  that  ia- 
sues  arise  on  the  pleadings  where  a  fact  or  con- 
clusion of  law  is  maintained  by  one  party  and 
controverted  by  another,  whilo  section  44S2  de- 
fines issues  of  fact  as  arising  upon  material 
allegations  in  the  petition  denied  by  the  an- 
swer, etc.  Held,  that  whether  defendant's  mo- 
tion for  nonsuit  and  dismissal  should  have  been 
sustained,  instead  of  the  cause  being  snbmitted 
to  the  jury,  was  not  an  "issue  of  law,"  but  a 
"question  of  law,"  and  hence,  alter  disagreement 
and  discharge  of  the  jury,  the  court  could  not 
then  uphold  the  motion  and  enter  judgment 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  St  357,  359;    Dec.  Dig.  «=»197. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Issue  of  Fact;  Issue 
of  Law.] 

7.  Judgment  «=>199— Non  Obskaiitx  Vbbb- 

dicto— Plkadinob. 
The  common-law  motion  non  obstante  vere- 
dicto is  based  on  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {{  367-376;    Dec.  Dig.  <8s>183.] 

&  Judgment  ®=>199— Bntbt— Vbbdict. 

Laws  1915,  c,  134,  authorizing  the  entry 
of  judgment  notwithstanding  the  verdict  has 
no  application  where  the  jury  disagreed  and 
were  discharged. 

[Ed.  Note. — For  other  cases,  see  Judgmoit 
Cent. Dig.  H  867-375;   Dec.  Dig.  e=»199.] 

9.  Judgment  «=»198— Vkedict  to  Suppobt— 

Oenkbal  Vbbdict. 

Where  a  genual  verdict  is  returned,  bat 
the  jury  failed  to  agree  upon  special  qnestionB 
whidi  are  material,  judgment  cannot  be  ren- 
dered on  the  general  verdict 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  St  367-376;   Dec.  Dig.  «=»198.] 

Error  to  District  Court,  Sheridan  Connty; 
Carroll  H.  Parmelee,  Judge. 

Action  by  Charles  S.  Jones  against  the 
Chicago,  Burlington  ft  Qnlncy  Railroad  Com- 
pany, a  corporation.  There  was  a  judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

Cadle  ft  Byrd,  of  Sberldan,  for  plaintiff  In 
error.  B.  T.  Clark,  of  Billings,  Mont,  and 
Bnrgess  ft  Kutcher,  of  Sheridan,  for  defend- 
ant in  error. 

POTTER,  C  3.  This  cause  Is  bere  on  er- 
ror. The  action  Is  one  for  damages  for  i>er- 
sonal  Injuries,  and  was  not  triable  without 
a  jury,  unless  a  jury  trial  was  waived,  with 
the  assent  of  the  court.  In  the  manner  pro- 
vided by  statute.  The  record  shows  that  is- 
sues of  fact  were  presented  by  the  pleadings, 
consisting  of  the  petition,  answer,  and  reply ; 
that  on  June  24,  1813,  a  Jury  was  Impanelod 
and  sworn  to  try  the  cause;  that  the  trial 
was  proceeded  with  by  the  introduction  of 
evidence,  and  on  June  25,  1913,  at  the  con- 
clusion of  the  evidence,  and  after  being  in- 
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strncted  by  the  court  and  hearing  the  argu- 
ments of  counsel,  tbe  jury  retired  to  delib- 
erate upon  their  verdict,  and  on  the  follow- 
ing day  returned  Into  court  and  reported  that 
they  were  unable  to  agree  upon  a  verdict,  and 
were  thereupon  discharged  from  further  du- 
ties In  the  cause.  It  does  not  appear,  nor  Is 
It  contended  or  suggested,  that  there  was  any 
further  trial  of  the  cause,  but  a  Judgment 
was  entered  therein,  reading  as  follows: 

"This  day  came  on  to  be  heard  the  motion 
of  tbe  defendant  this  13th  day  of  September, 
1913,  asking  that  judgment  be  entered  for  the 
defendant  in  the  above.entitled  case.  The  plain- 
tiff was  represented  by  Cadle  &  Byrd,  his  at- 
torneys, and  tbe  defendant  appeared  by  J.  H. 
BurReas,  its  attorney;  and  the  court,  having 
considered  the  aforesaid  motion,  does  find  that 
the  above-entitled  case  was  on  the  24th  day  of 
June  tried  before  this  court  and  a  jury,  and 
was  finally  submitted  to  the  said  jury;  that 
thereafter,  to  wit.  on  the  26th  day  of  June, 
1913,  the  aforesaid  jury,  being  unable  to  agree, 
was  discharged  by  the  court  without  rendering 
a  verdict.  And  the  court  does  further  find  that, 
at  the  close  of  the  testimony,  the  defendant  re- 
quested the  court  to  instruct  the  jury  to  find 
a  verdict  in  favor  of  the  defendant,  which  re- 
quest was  then  refused.  And  the  court  does 
now  find,  after  hearing  the  argument  of  coun- 
sel, that  the  aforesaid  request  riionld  have  been 
granted,  and  that  the  jury  should'  have  been  in- 
structed to  find  a  verdict  in  favor  of  the  de- 
fendant And  the  court  does  accordingly  find 
that  the  defendant's  motion  for  judgment  in 
the  aforesaid  case  now  and  here  presented 
shonld  be  granted  and  sustained.  Wherefore  it 
is  hereby  ordered,  decreed,  and  adjudged  that 
the  said  motion  be,  and  tbe  same  is  hereby, 
sustained  and  granted.  And  it  is  further  here- 
by ordered,  decreed,  and  adjudged  that  the 
above-entitled  cause  be,  and  tbe  same  is  hereby, 
dismissed,  that  the  plaintiff  talce  nothing  bv  this 
action,  that  the  defendant  go  hence  without 
day,  and  that  the  said  defendant  have  of  and 
recover  from  the  said  plaintiff  its  costs  herein 

expended  and  taxed  at  the  sum  of  $— ,  to 

all  of  which  the  plaintiff  at  the  time  duly  ex- 
cepted." 

[1,2]  There  is  no  bill  of  exceptions  In  the 
case,  and  on  that  ground  a  motion  Is  made 
to  dismiss  the  proceedings  In  error,  and  It 
was  submitted  at  the  same  time  the  case  was 
beard  upon  the  merits.  But  a  bill  Is  not 
necessary  to  question  the  authority  of  the 
cmort  to  render  this  judgment  at  the  time 
and  in  the  manner  in  which  It  was  rendered 
(that  is  to  say,  after  the  discharge  of  the 
Jury  without  a  verdict  upon  their  disagree- 
ment, and  without  a  further  trial  of  the 
cause),  for,  if  the  condition  of  the  case  did 
not  authorize  the  entry  of  the  Judgment,  tbe 
error  appears  on  the  face  of  the  record  proi>- 
er.  Nor  is  it  necessary,  to  the  consideration 
of  sncb  error,  that  there  should  have  been  a 
motion  for  new  trial  filed  and  overruled, 
with  an  exception  to  the  ruling. 

[S]  It  was  contended  in  argument  that  the 
petition  in  error  Is  insufficient  to  present 
tbe  question ;  the  contention  being  based  on 
tbe  form  of  assigning  the  error.  It  is  al- 
leged in  the  petition  In  error  that,  after  the 
Judgment  was  entered,  a  motlpn  for  new  trial 
was  filed  by  tbe  plaintiff  and  overruled,  and 
the  ruling  excepted  to,  and  a  copy  of  tbe 
motion  abowlng  tbe  stated  grounds  thereof  Is 


set  out  in  full.  Following  such  copy  of  tbe 
motion.  It  is  alleged  that  the  overruling  of 
tbe  motion  was  error,  "and  that  the  court 
erred  In  each  particular,  as  set  forth  in  said 
motion."  We  cannot  approve  the  form  of 
the  petition  in  this  and  some  other  respects. 
There  being  no  bill  of  exceptions,  the  motion 
for  new  trial  is  not  a  part  of  the  record,  and 
setting  out  a  copy  of  the  alleged  motion  in 
tbe  petition  in  wror  does  not  bring  it  or  the 
alleged  ruling  upon  it  before  us.  But  we 
think  a  liberal  construction  of  the  petition  in 
error  requires  us  to  bold  that  the  charge  that 
the  court  erred  in  each  particular,  as  set 
forth  in  tbe  motion,  of  which  a  copy  is  set 
out,  amounts  to  alleging  or  assigning  as  er- 
ror the  several  rulings  and  proceedings  com- 
plained of  by  the  alleged  motion  and  stated 
therein  as  grounds  for  new  trial,  with  the 
same  effect  as  if,  without  a  reference  to  the 
motion,  the  several  grounds  had  been  specif- 
ically repeated  'in  assigning  error.  Among 
tbe  grounds  of  the  motion,  as  alleged,  are  the 
following:  (1)  That  the  judge  of  said  court 
was  without  legal  authority  to  enter  said 
Judgment  (2)  That  the  court  erred  In  sus- 
taining defendant's  motion  for  Judgment  aft- 
er the  discharge  of  the  jury.  And  thus 
liberally  construing  the  petition  In  error, 
which,-  in  onr  opinion,  is  required  by  the 
Ode,  it  is  to  be  understood  and  considered  as 
charging  that  the  court  was  without  author- 
ity to  enter  the  judgment,  and  that  it  erred 
in  doing  so  upon  the  defendant's  motion. 

[4-6]  It  Is  clear  that  this  judgment  can- 
not be  sustained.  It  is  not  supported  by 
either  verdict  or  findings,  and  was  rendered 
without  trial.  Even  if  the  conclusion  stated 
in  the  judgment  that  a  verdict  should  have 
been  directed  in  favor  of  the  defendant  and 
that  the  defendant's  motion  for  judgment 
should  be  granted,  could  be  regarded  as  a 
finding  by  the  court  upon  the  Issues,  it  would 
be  a  finding  without  a  trial,  for  the  only 
trial  of  the  cause  had  occurred  before  a  jury, 
resulting  in  the  disagreement  and  discharge 
of  tbe  jury  without  a  verdict  The  Judgment 
cannot  be  regarded  as  tbe  result  of  that  trial, 
for  it  ended  with  the  discharge  of  the  jury, 
leaving  the  court  without  any  further  con- 
trol or  authority  over  it  17  Ency.  Ii.  (2d 
Ed.)  1261.  The  cause  might  be  tried  again 
either  before  a  Jury  or  before  tbe  court  with- 
out a  Jury,  if  jury  trial  be  waived,  but  a  trial 
was  necessary  to  give  the  court  any  author- 
ity to  enter  judgment  This  is  not  an  equity 
case  in  which  the  verdict  of  a  Jury,  if  one  be 
called,  is  only  advisory  and  may  be  disre- 
garded by  the  court.  In  such  a  case,  where 
tbe  Jury  disagree,  it  is  held  that  the  court 
may  nevertheless  malce  its  own  findings  in 
the  cause  and  render  judgment  accordingly. 
Kelthley  v.  Kelthley,  85  Mo.  217;  Adams  v. 
Soule,  33  Vt  638;  11  Ency.  PI.  &  Pr.  711. 
And  the  same  rule  is  held  to  apply  where  the 
action  or  proceeding  is  one  not  triable  by 
Jury.  Shaw  v.  Shaw,  28  S.  D.  221,  133  N. 
W.  292,  Ann.  Caa.  1914B,  644.    But  this  is  a 
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case  triable  by  a  Jury,  unless  a  Jury  be 
waived. 

The  only  authority  in  the  statute  for  en- 
tering Judgment  without  trial  in  a  contro- 
verted  case  like  the  one  at  bar  Is  found  in 
sections  4610  and  4624,  Complied  Statutes 
1910.  Section  4610  provides  for  the  dismissal 
of  an  action  without  prejudice  to  a  future  ac- 
tion. It  provides  for  such  a  dismissal  by  the 
plaintiff  before  the  final  submission  of  the 
case  to  the  court  or  Jury,  or  that  the  dismiss- 
al may  be  by  the  court  for  any  of  the  fol- 
lowing reasons:  Where  the  plaintiff  fails  to 
appear  on  the  trial;  for  the  want  of  neces- 
sary parties;  for  plaintiff's  disobedience  of 
an  order  concerning  the  proceedings  In  the 
action;  or  on  the  application  of  some  of  the 
defendants,  where  there  are  others  whom  the 
plaintiff  falls  to  prosecute  with  diligence. 
And  It  declares  that  in  all  other  cases  the 
decision  must  be  upon  the  merits,  upon  the 
trial  of  the  action.  Section  4624  provides  for 
Judgment  upon  the  pleadings  whenever,  upon 
the  statements  therein,  one  party  Is  entitled 
by  law  to  Judgment  in  his  favor,  although  a 
verdict  has  been  found  against  such  party. 
And  it  has  been  held  In  other  states,  under 
the  same  Code  provision,  that  such  Judgment 
may  be  rendered  upon  the  pleadings  before 
as  well  as  after  verdict  Humboldt  Mln.  Co. 
V.  Am.  Mfg.  Mln.  &  Mill.  Co.,  62  Fed.  356,  10 
C.  C.  A.  415;  Kime  v.  Jesse,  52  Neb.  606,  72 
N.  W.  1050. 

The  question  presented  by  the  objection  to 
this  Judgment  has  been  decided  in  another 
case,  where  the  same  procedure  was  follow- 
ed. Pike  &  Richardson  et  aL  v.  City  of 
Sheridan,  139  Pac.  912.  In  giving  our  rea- 
sons for  reversing  the  Judgment  In  that  case 
it  was  said: 

"When  a  jury  la  unable  to  agree  upon  a  ver- 
dict, and  is  discharged  by  the  court,  the  stat- 
ute provides  that  the  cause  may  be  tried  again 
immediately,  or  at  a  future  time,  as  the  court 
may  direct.  Section  4505,  Comp.  Stat.  1910. 
The  case  stands  as  though  it  had  never  been 
tried.  We  are  unable  to  understand  bow  the 
court,  without  a  retrial  of  the  issues  of  fact 
presented  by  the  pleadings,  could  sustain  the 
defendant's  motion  for  judgment,  in  the  absence 
of  any  agreement  of  the  parties  that  the  cause 
should  be  submitted  to  and  decided  by  the 
court  upon  the  evidence  which  had  been  intro- 
duced, and  upon  which  the  case  bad  been  sub- 
mitted to  the  jury.  As  we  have  already  saM 
the  cause  stood  for  trial  as  though  It  bad  never 
been  tried,  the  evidence  would  have  to  bo  in- 
troduced, and  might  be  materially  different  from 
that  formerly  given.  The  record  contains  no 
agreement  ot  the  parties  to  submit  the  case 
to  the  court  upon  the  evidence  introduced  be- 
fore the  jury,  and  the  judgment  on  its  face 
clearly  indicates  that  it  was  upon  the  consider- 
ntion  of  the  defendant's  motion  only  that  the 
judgment  was  entered.  •  •  •  Such  being  the 
record,  as  certified  to  this  court,  »  *  ♦  the 
judgment  was  entered  without  trial,  without 
hearing  any  evidence  on  the  issues  of  fact  pre- 
sented by  the  pleadings,  and  without  any  agree- 
ment that  the  cause  should  be  submitted  to  the 
court  on  the  evidence  formerly  given  before  the 
jury,  and  was  therefore  erroneous." 

We  are  asked  to  reconsider  the  point  thus 
decided,  and  it  is  now  argued  in  support  of 
the  Judgment  that,  when  the  court  conclud- 


ed that  the  Jury  should  have  been  lustmcted 
to  find  a  verdict  for  the  defendant,  the  only 
issue  in  the  case  became  one  of  law,  and  was 
properly  determined  by  the  court  up<«  the 
defendant's  motion,  under  the  statute  pro- 
viding that  Issues  of  law  are  to  be  tried  by 
the  court,  unless  referred.  The  argument  Is 
ingenious  but  fallacious.  It  confounds  an 
"issue  of  law,"  which  can  arise  only  upon 
the  pleadings,  with  a  "question"  of  law 
which  may  arise  with  reference  to  the  suf- 
ficiency of  the  evidence.  The  same  chapter 
that  contains  the  provision  that  issues  of  law 
shall  be  tried  by  the  court  defines  "issues" 
as  follows: 

"Issues  arise  on  the  pleadings  where  a  fact, 
or  conclusion  of  law,  Is  maintained  by  one 
party  and  controverted  by  the  other.  They  are 
of  two  kinds:  1.  Of  law.  2.  Of  fact"  Comp. 
Stat.  1910,  {  4451. 

The  succeeding  section  (4452)  defines  an 
Issue  of  fact: 

"An  issue  of  fact  arises :  1.  Upon  a  material 
allegation  in  the  petition  denied  by  the  an- 
swer. 2.  Upon  a  set-off,  counterclaim  or  new 
matter,  presented  in  the  answer  and  denied  by 
the  reply.  3.  Upon  material  new  matter  in  the 
reply,  which  shall  be  considered  as  controverted 
by  the  opposite  party  without  further  pleading." 

Clearly  the  issues  referred  to  as  issues  of 
law  by  the  provision  that  such  Issues  shall 
be  tried  by  the  court  are  those  which  arise 
upon  the  pleadings,  and  not  merely  ques- 
tions of  law  which  may  be  involved  in  the 
determination  of  an  Issue  of  fact  arising  up- 
on the  pleadings.  Railway  Co.  v.  Oniurstin, 
44  Ohio  St  526,  9  N.  E.  232;  Forry  y.  New- 
ark Nat.  Gas  &  Fuel  Co.,  63  Wkly.  U  BulL 
(Ohio)  403,  404.  When  a  court  directs  a 
verdict  for  either  party  in  a  case  tried  be- 
fore a  Jury,  it  does  not  thereby  try  or  a»- 
sume  to  try  the  issue  of  fact  in  the  case.  It 
cannot  do  that,  unless  Jury  trial  has  been 
waived,  without  violating  the  constitutional 
right  of  the  party  to  a  Jury  triaL  It  decides 
only,  as  matter  of  law,  that  the  evidence  is 
insufficient  to  Justify  a  verdict  for  the  one 
party  or  requires  a  verdict  for  the  other, 
and  therefore  within  its  power  to  determine 
questions  of  law  and  instruct  the  Jury  upon 
the  law  of  the  case,  it  directs  what  verdict 
shall  be  returned.  It  is  argued  in  this  con- 
nection that  there  is  no  reason  or  Justice  in 
the  rule  denying  the  power  of  the  court,  up- 
on setting  aside  a  verdict,  or  after  the  dis- 
charge of  the  Jury  upon  a  failure  to  agree, 
to  enter  a  Judgment  for  the  party  entitled 
thereto  upon  the  evidence,  where  a  verdict 
for  such  party  might  properly  have  been  di- 
rected. Aside  from  the  fact  that  there  is  no 
verdict  in  this  case  to  call  for  the  applica- 
tion of  any  rule  as  to  Judgment  non  obstante 
veredicto,  the  trouble  with  this  argument  Is 
that  it  ignores  several  statutory  provisions, 
and  particularly  the  provision  which,  when 
this  case  was  determined,  limited  the  court's 
power  as  to  Jfidgment  non  obstante  veredic- 
to.   Comp.  Stat  1910,  §  4624. 

Following  the  same  line  of  argument,  cas- 
es are  (dted  showing  the  practice  in  some 
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itates  of  reudering  the  proper  Judgment  up- 
on the  evidence,  where  a  verdict  has  been 
Bet  aside  because  of  a  failure  of  proof. 
Where  there  Is  a  verdict,  the  case  and  trial 
Is  still  within  the  control  of  the  court  for 
proper  action.  It  may  render  Judgment  on 
the  verdict  or  set.  It  aside.  But,  as  above 
suggested,  the  cases  cited  are  not  in  point, 
for  the  reason  that  there  was  no  verdict  in 
this  case.  Other  cases  than  those  named  in 
the  brief  might  be  cited,  as  well  as  numer- 
ous cases  to  the  contrary.  The  practice  re- 
ferred to  does  not  generally  prevail  in  this 
countty.  Usually  where  it  does  prevail  it  Is 
provided  for  by  statute.  To  illustrate,  in  the 
state  of  Washington  there  are  statutes  which 
may  explain  the  cases  cited  from  that  state, 
viz.,  Casety  v.  Jamison,  85  Wash.  478,  77 
Pac.  SOO,  and  Davles  v.  Rose-Marshall  Coal 
Co.,  74  Wash.  565,  134  Pac.  180.  Section 
4994  of  Balllnger's  Washington  Statutes  pro- 
vides that  in  all  oases  tried  in  a  superior 
court  with  a  Jury,  In  which  the  legal  suf- 
ficiency of  the  evidence  shall  be  challenged, 
and  the  court  shall  decide,  as  a  matter  of 
law,  what  verdict  shall  be  found,  the  court 
shall  thereupon  discharge  the  Jury  from  fur- 
ther consideration  of  the  case  and  direct 
Judgment  to  be  entered  in  accordance  with 
its  decision;  and  section  5085  provides  that 
the  court  may,  upon  motion  of  the  defendant, 
dismiss  an  action  or  render  a  Judgment  of 
nonsuit,  when,  upon  the  trial,  the  plaintiff 
fails  to  prove  a  sufficient  cause  for  the  Jury. 
But  we  do  not  find  that  these  provisions  are 
held  to  authorize  the  court  to  render  a  Judg- 
ment upon  defendant's  motion,  where  the 
Jury  has  disagreed  and  has  been  discharged. 
On  the  contrary,  in  such  a  case  the  power 
seems  to  be  denied.  Dossett  t.  St.  Paul  & 
T.  lAimber  Co.,  28  Wash.  618,  69  Pac.  0. 
There  is  a  statute  in  Pennsylvania  providing 
in  substance  that  whenever,  upon  the  trial 
of  any  issue,  ft.  point  requesting  .binding  In- 
structions has  l>een  reserved  or  declined,  the 
party  presenting  the  point  may  move  that 
the  evidence  be  duly  certified  and  filed,  so 
as  to  become  part  of  the  record,  and  for 
Judgment  non  obstante  veredicto;  and  there- 
upon, if  tbe  court  does  not  grant  a  new  trial. 
It  shall  be  the  duty  of  the  court  to  so  cer- 
tify the  evidence  and  to  enter  such  Judg- 
ment as  should  have  been  entered  upon  that 
evidence,  at  the  same  time  granting  to  the 
party  against  whom  the  decision  is  render- 
ed an  exception  to  the  action  of  the  court  in 
that  regard.  And  tliat  statute  was  held  not 
to  authorize  a  Judgment  after  a  disagree- 
ment and  dlscliarge  of  the  Jury.  McKlnnon 
V.  Rynklevicz  (C.  C.)  145  Fed.  863.  In  the 
case  cited  it  was  said: 

The  court  is  clearly  of  the  opinion  that  the 
Pennsylvanin  act  does  not  authorize  the  court 
to  give  judgment  for  the  plaintiff  after  disagree- 
ment by  the  jury.  Before  the  court  can  ren- 
der a  judgment  non  obstante  veredicto  upon 
the  whole  record,  there  must  be  a  verdict  ren- 
dered by  the  jury  in  the  case,  and,  until  this  is 
done,  the  act  does  not  authorize  the  court  to 
five  Judgment  for  eLtbet  party  to  the  anlt" 


A  later  statute  in  that  state,  following  the 
other  provisions  of  the  statute  above  re- 
ferred to,  provides  for  a  Judgment  after  dis- 
agreement and  discharge  of  the  Jury,  where 
a  point  requesting  binding  instructions  has 
been  reserved  or  declined,  and,  referring  to 
that  statute,  it  was  held  that  to  authorize  a 
Judgment  without  another  trial,  after  a  dis- 
agreement and  discharge  of  the  Jury,  it  is 
necessary  that  the  record  disclose  the  sev- 
eral steps  In  the  proceeding,  and  that  the 
Judgment  was  entered  In  strict  compliance 
with  the  statute.  Lipsky  y.  Stolzer,  236  Pa. 
161,  84  Atl.  688.  There  Is  no  suggestion  in 
Uie  case  that,  in  the  absence  of  the  statute, 
a  motion  for  Judgment  upon  the  evidence 
could  properly  be  granted  after  the  disagree- 
ment and  discharge  of  the  Jury  without  a 
verdict     But  It  was  said: 

"If  the  evidence  la  conflicting,  the  court  can- 
not enter  judgment  under  the  statute.  It  does 
not,  and  conld  not,  constitutionally,  authorize 
the  court  to  invade  the  province  of  the  jury 
and  pass  upon  the  credibility  of  witnesses  and 
determine  questions  of  fact,  but  confers  upon 
the  court  the  power  to  enter  judgment  for  the 
plaintiff  or  the  defendant  upon  the  whole  rec- 
ord, where  there  is  no  conflict  of  evidence,  and 
where  binding  instructions  should  have  been  giv- 
en on  the  trial." 

[7]  The  power  of  the  court  to  render  Judgi 
ment  non  obstante  veredicto,  when  this  Judgn 
ment  was  entered,  was  limited  in  this  state 
to  cases  where,  upon  the  statements  in  the 
pleadings,  one  party  was  entitled  by  law  to 
Judgment  In  his  favor,  except  where  a  Judg- 
ment might  be  entered  upon  a  special  ver- 
dict disregarding  a  general  verdict  incon- 
sistent therewith.  Comp.  Stat  1910,  {  4624; 
Challen  t.  Cincinnati,  40  Ohio  St  113 ;  Mc- 
Coy T.  Jones,  61  Ohio  St  119,  65  N.  E.  219; 
RaUroad  Co.  v.  Nobil.  85  Ohio  St  175,  97 
N.  E.  374,  Ann.  Cas.  1913A,  1019;  Manning 
V.  City  of  Orleans,  42  Neb.  712,  60  N.  W. 
953;  Barge  t.  Htfslam,  63  Neb.  -296,  88  N.  W.; 
516;  Id.,  66  Neb.  656,  91  N.  W.  528.  Section 
4624,  supra,  reads  as  follows: 

"When,  upon  the  statements  In  the  pleadings, 
one  party  is  entitled  by  law  to  judgment  in  bis 
favor,  judgment  shall  be  so  rendered  by  the 
court,  although  a  verdict  has  been  found  against 
such  party." 

This  statute  enlarges  upon  the  common 
law,  which  allowed  a  Judgment  to  be  ren- 
dered non  obstante  veredicto  only  for  the 
plaintifT,  and  then  only  where  the  plea  con- 
fessed the  action  and  did  not  sufliclently 
avoid  It  The  defendant  might,  at  common 
law,  move  in  arrest  of  judgment,  but  that  mo- 
tion, as  well  as  the  motion  of  the  plaintiff  for 
judgment  non  obstante  veredicto,  must  have 
been  grounded  upon  something  apparent  ou 
the  face  of  the  pleadings.  The  statute,  as 
said  In  the  Ohio  case  of  McCoy  ▼.  Jones,  su- 
pra, brought  into  the  Code  the  substance  of 
what  was  theretofore  known  as  a  motion  for 
Judgment  non  obstante  veredicto  and  a  mo- 
tion in  arrest  of  Judgment  It  does  not  ap- 
pear that  the  judgment  here  complained  of 
was  rendered  solely  upon  the  pleadings.  On 
the  contrary,  the  strong  Inference  is  that  It 
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waa  not  And  it  Is  not  contended.  In  sup- 
port of  the  Judgment,  that  it  was  either 
founded  upon  or  authorized  by  the  plead- 
ings. As  above  indicated,  the  common-law 
rule  has  been  further  ertended  by  statute  in 
some  states,  so  as  to  permit  a  Judgment  non 
obstante  veredicto  to  be  entered  upon  a  con- 
sideration of  the  evidence,  where  a  verdict 
might  have  been  directed;  but,  in  the  ab- 
sence of  a  statute  authorizing  it,  that  prac- 
tice does  not  usually  obtain.  U.  S.  v.  Gard- 
ner, 133  Fed.  285,  66  C.  C.  A.  663;  Plunkett 
T.  Detroit  Elec  By.  Co.,  140  Mich.  299,  103 
N.  W.  620;  Prowell  v.  Nuendorf,  141  Mich. 
272, 104  N.  W.  666;  Baylis  v.  Travelers'  Ins. 
Co..  113  n.  a.  316,  6  Sup.  Ct  404,  28  li.  Bd. 
080;  Floyd  v.  Colo.  F.  ft  I.  Co.,  10  Colo.  App. 
64,  tSO  Pac.  864.  And  see  note  to  Railroad 
Co.  V.  NobU,  Ann.  Gas.  1013A,  1023-1025. 
And  notwithstanding  a  state  statute  relaxing 
the  rule  of  the  common  law  by  permitting  a 
judgment  non  obstante  veredicto,  where,  up- 
on the  evidence,  a  verdict  ought  to  have  been 
directed,  the  error  in  refusing  to  direct  a 
verdict  can  only  be  corrected  In  the  federal 
courts  by  granting  a  new  trial;  it  b^ng  held 
that  the  procedure  authorized  by  such  a 
statute  is  an  infraction  of  the  seventh 
amendment  to  the  Constitution  of  the  Unit- 
ed States  preserving  the  tight  of  trial  by 
Jury  and  declaring  that: 

"No  fact  tried  by  Jury  shall  b«  otherwise  re- 
examined in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common  law." 
Slocum  V.  New  York  life  Ins.  Co.,  228  U.  S. 
364,  33  Sup.  Ct  623,  67  L.  Ed.  879,  Ann.  Cas. 
1914D,  1020 ;  Young  v.  Central  R.  R.  Co.,  232 
U.  8.  602,  34  Sup.  Ct.  461,  68  L.  Ed.  7S0. 

However,  such  a  statute  has  been  sustain- 
ed as  not  violative  of  a  state  constitution 
preserving  the  right  of  trial  by  Jury  as  at 
common  law.  Botbwell  v.  Boston  VA.  By. 
Ca,  216  Mass.  467,  102  N.  Bi  065,  Ann.  Cas. 
1014D,  275.  And  see  note  to  the  case  dted 
in  Ann.  Cas. 

In  Plunkett  t.  Detroit  Elec.  By.  Co.,  ra- 
pra,  where  a  motion  for  Judgment  non  ob- 
stante veredicto  was  granted  on  the  ground 
that  a  verdict  should  have  been  directed  in 
favor  of  the  defendant,  the  Michigan  Su- 
preme Court  said: 

"The  defendant  and  the  court  below  mistook 
the  practice.  At  the  common  law.  Judgment 
non  obstante  veredicto  could  be  entered  only 
when  the  plea  confessed  the  cause  of  action  and 
set  up  matters  in  avoidance  which  were  insuf- 
ficient, although  found  true,  to  constitute  a  de- 
fense or  bar  to  the  action.  The  rule  was  later 
relaxed,  and  made  to  apply  in  favor  of  the  de- 
fendant so  that  it  is  now  generally  held  that 
the  defendant  is  entitled  to  a  judgment  non 
obstante  veredicto,  when  the  plaintiff's  pleadings 
are  not  sufficient  to  support  a  judgment  in  bis 
favor.  11  Enc.  fl.  &  Prac.  ai2  et  seq.  So, 
too,  if  there  be  both  a  general  and  special  ver- 
dict, and  tne  latter  be  inconsistent  with  the  for- 
mer, judgment  may,  in  some  cases,  be  based  up- 
on the  special  verdict,  disregarding  the  general 
verdict.  But  we  know  of  no  case  in  which  it  is 
proper  practice  to  enter  a  judgment  non  ob- 
stante veredicto,  unless  it  appears  on  the  record 
that  the  verdict  of  the  jury  cannot  be  support- 
ed as  matter  of  law.  In  all  other  cases  the 
proper  practice  is  to  move  for  •  new  trial,  or 


review  the  case  on  writ  of  error  and  ezception& 
There  must  be  either  a  general  or  special  vw- 
diet  to  support  a  judgment,  or  the  pleadings 
must  authorize  Its  entry." 

[1]  A  recent  statute  of  this  state,  enacted 
since  this  case  was  submitted  here,  extends 
the  authority  of  the  trial  court  to  render 
Judgment  non  obstante  veredicto,  following  a 
statute  of  Minnesota  and  North  Dakota  in 
that  respect,  by  providing,  in  effect,  that, 
when  a  verdict  has  been  returned  against  a 
party  whose  motion  or  request  that  a  verdict 
be  directed  in  his  favor  has  been  denied,  the 
court  may,  on  motion  by  such  party  for  a 
new  trial  or  for  Judgment  notwithstanding 
the  verdict,  order  Judgment  to  be  entered  in 
bis  favor,  if  it  be  found  that  he  was  entitled 
to  have  a  verdict  directed  in  his  favor,  and 
authorizing  this  court,  in  reviewing  a  Judg- 
ment on  exceptions  and  error,  to  order  and 
direct  Judgment  to  be  entered  in  favor  of  the 
party  who  was  entitled  to  have  the  verdict 
directed  in  bis  favor,  whenever  it  appears 
from  the  pleadings  and  evidence  that  the 
party  was  entitled  to  have  his  motion  or  re- 
quest for  a  directed  verdict  granted.  Laws 
1915,  c.  134.  If  this  court  might  follow  that 
statute  in  disposing  of  a  case  tried  and  de- 
termined before  the  statute  was  enacted,  a 
question  which  need  not  be  decided.  It  would 
not  be  applicable,  for  the  reason  above  stated 
and  repeated  that  there  was  no  verdict  in 
this  case. 

In  the  opinion  In  the  former  case  in  wbiCh 
the  question  here  involved  was  decided  (Pike 
ft  Richardson  v.  City  of  Sheridan,  supra),  the 
statute  was  referred  to,  whidi  provides  tliat, 
when  the  jury  is  discharged  after  the  cause 
is  submitted  or  during  the  trial,  the  cause 
may  be  tried  again  Immediately  or  at  a  fu- 
ture time,  as  the  court  may  direct  Comp. 
Stat  1910,  i  4505.  It  is  argued  that  this 
statute  ougbt  not  to  be  construed  as  requir- 
ing another  trial  of  the  cause  but  merely  as 
permitting  a  trial.  It  is  immaterial  whether 
the  words  "may  be  tried  again"  are  to  be  re- 
garded as  mandatory  in  effect,  or  merely  as 
authority  for  a  retrial  of  the  cause.  If  the 
provision  had  been  that  the  cause  "shall"  be 
tried  again,  it  certainly  would  not  be  con- 
strued as  preventing  a  dismissal  by  the  plain- 
tiff, if  otherwise  he  would  be  entitled  to  dis- 
miss the  action,  or  by  consent  or  a  Judgment 
upon  the  pleadings,  if  either  party  should  be 
entitled  to  such  a  Judgment  The  preceding 
section  authorizes  a  discharge  of  the  jury  by 
the  court  on  account  of  the  sickness  of  a  ju- 
ror, or  any  accident  or  calamity  requiring  its 
discharge,  or  by  consent  of  both  parties,  or 
after  the  jurors  have  been  kept  together  un- 
til it  satisfactorily  appears  that  there  la  no 
probability  of  their  agreeing.  Comp.  Stat 
1010,  I  4504.  The  purpose  of  such  a  provi- 
sion is  apparent  And  we  think  the  provi- 
sion that  after  such  discharge  of  the  Jury, 
the  cause  may  be  tried  again  was  adopted  to 
prevent  the  discharge  of  the  jury  without  a 
verdict  from  operating  as  a  termination  of 
the  suit  and  it  cannot  reasonably  be  doubted 
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tbat  Ita  effect  Is  to  declare  tbat  notwltb- 
gtanding  the  discharge  of  the  jury,  as  author- 
ized by  section  4504,  the  action  remains 
pending  and  may  again  be  tried.  It  clearly 
recognizes  the  effect  of  the  discharge  of  the 
Jury  without  a  Terdict  as  a  mistrial,  and 
certainly  confers  no  authority  to  enter  a 
judgment  without  another  trial. 

At  one  time  it  was  a  much  mooted  Question 
whether,  especially  In  a  criminal  case,  a  Jury 
could  be  rightfully  discharged  for  failing  to 
agree,  so  as  to  permit  another  trial.  See 
Winsor  T.  The  Queen,  1  L.  B.  Q.  B.  289. 
Eren  as  late  as  1832  we  find  that  the  ques- 
tion was  presented  in  England,  in  a  dvll 
case,  whether  the  discharge  of  a  Jury  by  con- 
sent, without  giving  a  Terdict,  terminated  thb 
suit,  or  whether  the  plaintiff  should  pro- 
ceed with  that  suit  or  a  second  action  that 
liad  been  brought  for  the  same  cause.  And 
the  court  disposed  of  the  matter  by  saying: 

"The  first  action  was  no  more  ended  by  dis- 
charging the  jury  than  it  would  have  been  by 
withdrawing  a  Juror."  Bverett  v.  Youells,  8 
Bam.  &  AdoL  (23  Eng.  C.  U  B.)  15S. 

The  law  as  to  the  effect  of  withdrawing 
a  Juror  may  be  found  discussed  in  a  note  to 
the  case  of  Usbome  t.  Stephenson,  48  L.  B. 
A.  436.  Among  other  thipgs  In  that  note  is  a 
statement  quoted  from  Chltty's  Gen.  Praa  as 
{oUows: 

"When  a  considerable  time  has  elapsed,  and 
the  jniT  cannot  agree  npon  their  verdict,  the 
practice  is  for  the  counsel  of  the  respective  par- 
ties to  agree  to  withdraw  a  Juror  (L  e.,  to  re- 
quire one  of  the  12  to  leave  the  jury  box),  by 
which  means  the  proceedings  on  the  trial  are  in 
effect  determined  without  any  verdict  or  other 
proceeding.  This  arrangement  usually  takes 
place  at  the  recommendation  of  the  judge  at 
any  time  pending  the  action,  when  the  action 
i*  doubtful,  or  it  is  on  any  ground  unfit  that 
it  should  proceed  further.  In  this  case  each 
party  pays  his  own  costs,  and  a  defendant,  by 
coDienting  to  withdraw  a  juror,  waives  any 
sopposed  right  he  may  have  to  claim  his  costs 
from  the  attorney  for  the  plaintiff,  on  the 
ground  of  the  action  having  been  brought  with- 
ont  the  consent  of  the'  latter.  However,  al- 
thongh  it  is  in  general  understood  and  expected 
that  there  are  not  to  be  any  further  proceed- 
ings, yet  in  point  of  law  the  plaintiff  may  com- 
mence a  fresh  action ;  and  therefore  a  defend- 
ant's counsel  should  require  a  written  engage- 
ment, signed  by  the  plaintiff  or  his  attorney,  in 
coniideration  of  the  defendant's  consenting  to 
withdraw  a  juror,  tbat  the  plaintiff  wjll  not  in- 
atitnte  any  further  proceedings  in  relation  to 
the  subject-matter  of  that  suit 

See,  also,  Jude  v.  Syme,  3  Call  (7  Va.)  522 ; 
Harries  v.  Thomas,  2  M.  4  W.  32;  Norburn 
V.  Hllllam,  5  L.  B.  Com.  PI.  129,  22  L.  T.  (N. 
8.)  67;  Schofleld  ▼.  Settley,  31  111.  515; 
Planer  v.  Smith,  40  Wis.  31;  Wood  v.  Mc- 
Guiie,  26  Misc.  Bep.  200,  55  N.  Y.  Supp.  746. 

In  Jude  V.  Syme,  the  case  was  submitted  to 
s  Jury,  who  did  not  agree,  and  thereupon  a 
joror  was  withdrawn  by  consent,  and  an 
amendment  to  the  declaration  after  the  with- 
drawal of  the  juror  was  held  allowable. 

In  Planer  t.  Smith,  supra.  It  is  said  in  the 
opinioD  by  Lyon,  Justice: 

"The  withdrawal  of  a  Juror  operates  to  con- 
tinue the  canse,  and  does  not  of  itself  entitle 
the  defendant  to  a  judgment  of  any  kind.  .  If 
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a  nonsuit  be  properly,  granted,  the  withdraws] 
of  a  juror  as  preliminary  tiiereto,  is  entirely 
superfluous  and  harmless.  But,  if  judgment  of 
nonsuit  be  rendered  because  a  juror  has  been 
withdrawn,  such  judgment  is  founded  upon  a 
misapprehendon  of  the  legal  effect  of  withdraw- 
ing a  Juror,  and  is  erroneous." 

In  Schofleld  v.  Settley,  it  was  said  In  the 
opinion  by  Breese,  Justice: 

"The  practical  effect  of  withdrawing  a  juror. 
In  our  practice,  is  not  that  it  shall  operate  as 
a  nonsuit,  but  merely  to  carry  the  cause  over  to 
another  term.  This  practice  has  crept  in  grad- 
ually, ameliorating  the  more  rigid  mode  of  pro- 
ceeding by  the  rules  of  the  common  law.  It  is 
considered  necessary  for  the  due  administra- 
tion of  justice  that  courts  should  possess  this 
power,  to  be  used  in  their  discretion." 

In  Bosengarten  t.  Cent  B.  B.  Co.,  69  N.  J. 
Law,  220,  64  Atl.  664,  it  is  said: 

"The  withdrawal  of  a  juror  by  direction  of 
the  court  produced  a  mistrial.  There  never 
having  been  any  trial  of  the  canse,  it  is  obvious 
that  a  new  trial  cannot  be  directed.  The  orig- 
inal venire  *  •  •  remains  in  force,  and  par- 
ties are  entitled  to  proceed  under  it" 

It  was  said  by  Lord  Ablnger,  delivering 
the  opinion  of  the  court  disposing  of  the  case 
of  Harries  t.  Thomas,  supra: 

"I  entirely  agree  that  the  mere  withdrawal  of 
a  juror  does  not  of  necessity  put  an  end  to  the 
cause.  A  juror  may  be  withdrawn  merely  for 
the  accommodation  of  both  parties;  it  being 
found  convenient  not  to  try  the  cause,  although, 
the  Jury  having  been  sworn,  the  record  cannot 
be  withdrawn.  It  depends  entirely  on  the  cir- 
cumstances under  which  the  agreement  is  come 
to;  if  it  appears  that  it  was  the  intention  of 
the  parties  to  put  an  end  to  the  cause,  for  ob- 
taining a  particular  advantage,  or  avoiding  a 
particular  loss,  the  court  will  give  effect  to  it, 
or,  under  some  circumstances,  even  preclude  the 
plaintiff  from  bringing  another  action." 

It  is  unnecessary  to  consider  what  the 
right  of  the  court  would  be  with  reference  to 
the  discharge  of  a  Jury  upon  a  disagreement 
without  the  statute  authorizing  such  a  pro- 
cedure, or.  In  the  absence  of  a  statutory  pro- 
vision for  a  retrial,  whether  such  a  discharge 
would  operate  as  a  termination  of  the  suit  or 
a  bar  to  another  action.  If  it  may  he  con- 
ceded that  the  statutory  provisions  were  un- 
necessary, and  that  they  are  merely  declara- 
tory of  the  common  law  on  the  subject  It 
cannot  be  doubted  that,  by  the  disagreement 
and  discharge  of  the  jury,  a  mistrial  results, 
and  it  is  entirely  clear,  both  upon  reason  and 
authority,  that,  unless  a  different  rule  is  de- 
clared by  statute,  another  trial  is  necessary 
to  give  the  court  authority  to  render  Judg- 
ment, except  by  consent  or  a  party  be  enti- 
tled thereto  upon  the  pleadings. 

In  a  case  already  cited  (Dossett  v.  St  Paul 
&  T.  Lumber  Co.,  28  Wash.  618,  69  Pac.  9), 
it  appeared  tbat  upon  the  trial  before  a  jury 
the  defendant's  motion  for  a  nonsuit  was  de- 
nied, and  also  a  motion  that  a  verdict  for  de- 
fendant be  directed.  Upon  reporting  that 
they  were  unable  to  agree  upon  a  verdict 
the  court  discharged  the  Jury  from  a  fur 
ther  consideration  of  the  case.  Afterwardf 
there  was  a  motion  for  leave  to  file  an 
amended  complaint,  and  the  defendant  serv- 
ed notice  of  appeal.  The  trial  court  refused 
to  consider  the  motion  to  amend  the  corn- 
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plaint  until  after  the  determination  of  tbe 
appeaL  The  appeal  was  sought  to  be  sustain- 
ed under  a  provision  of  the  statute  author- 
izing an  api)eal  from  an  order  affecting  a 
substantial  right  in  a  civil  action  or  pro- 
ceeding, granting  a  new  trial.  It  was  held 
that  there  had  been  no  order  granting  a  new 
trial,  and  upon  that  ground  the  appeal  was 
dismissed.  And  it  would  seem,  from  the  dis- 
cussion of  the  question  in  the  opinion,  that 
the  court  would  not  have  approved  as  prop- 
er tbe  procedure  followed  in  the  case  at  bar. 
The  court  say: 

"There  has  been  a  mistrial  by  reason  of  the 
failure  of  the  jury  to  agree  npon  a  verdict. 
There  baa  been  no  abuse  of  discretion  by  the 
court  in  discharging  the  jury  from  a  considera- 
tion of  the  case  when  they  failed  to  agree.  Tbe 
day  has  long  since  passed  when  courts  are  jus- 
tified in  carting  juries  about  and  starving  them 
into  submission.  Tbe  appellant,  in  substance, 
says  the  condition  here  presented  is  that  the  ap- 
pellant is  about  to  be  subjected  to  the  expense 
of  another  jury  trial,  for  which  it  has  no  re- 
dress, whatever  may  be  tbe  result,  because,  if 
the  judgment  is  finally  in  its  favor,  the  same 
will  avail  nothing  because  of  tbe  poverty  of  the 
respondent.  For  this  reason  it  contends  the 
court  should  review  the  evidence  in  tbe  case 
that  resulted  in  a  mistrial,  in  order  to  deter- 
mine whether  the  court  made  tbe  proper  rulings 
on  the  motions  for  a  nonsuit  and  for  a  directed 
verdict.  The  law  expressly  provides  for  the 
discbarge  of  the  jury  after  they  have  been  kept 
together,  and  it  satisfactorify  appears  that 
there  is  no  probability  of  their  agreeing,  and 
the  action  shall  thereafter  be  for  trial  anew. 
Sections  5006,  6007,  2  Ballinger's  Codes  &  St 
From  the  matters  disclosed  in  this  record,  the 
issues  may  not  be  the  same  in  the  next  trial. 
Great  liberality  under  our  system  is  allowed  in 
the  pleadings.  Even  if  the  pleadings  are  not 
amended,  the  same  evidence  may  not  be  before 
the  jury  in  the  next  trial.  If  this  case  is  re- 
Submitted  to  a  jury,  it  will  result  from  the  ex- 
press provision  of  the  statute,  and  not  from 
any  order  of  the  court  Tbe  action  which  may 
result  in  a  re-examination  of  tbe  issues  in  this 
case  was  the  act  of  the  jury  in  its  failure  to 
agree,  and  not  the  act  of  the  court,  and  no  act 
of  a  jury  is  reviewable  in  this  court,  except  on 
appeal  from  a  judgment  rendered  on  their  ver- 
dict. •  •  •  In  this  ease  there  has  been  no 
trial,  because  there  has  been  no  decision  on  any 
issue ;  there  is  no  verdict  and  no  judgment 
Appellant's  claim,  therefore,  that  this  evidence, 
which  is  barren  of  reaalts,  can  be  brought  here 
for  review  by  a  bill  of  exceptions,  has  no  more 
foundation  than  would  exist  should  an  appeal 
be  brought  from  a  mere  ruling  on  the  admissi- 
bility of  the  evidence." 

To  the  same  effect  are  the  cases  of  Rail- 
road Co.  T.  Denson,  83  Oa.  266,  9  S.  E.  788, 
Augusta  By.  Co.  v.  Tennant,  98  Oa.  156,  26 
S.  E.  481,  and  Stewart  Contracting  Co.  v. 
Jenkins,  116  Oa.  22,  42  S.  E.  382.  It  is  held 
in  these  cases  that  where  a  motion  for  a 
nonsuit  was  made  and  overruled,  and  a  mis- 
trial followed,  a  bill  of  exceptions  assigning 
no  error,  except  the  refusal  to  grant  a  non 
suit,  cannot  be  entertained  by  the  Supreme 
Court  Discussing  the  question,  it  was  said 
In  Augusta  By.  Co.  v.  Tennant: 

"Unlike  a  judgment  made  in  overruling  a 
demurrer,  a  judgment  upon  a  motion  for  non- 
suit is  not  conclusive  upon  either  of  the  par- 
ties upon  another  trial.  It  does  not  go  to  the 
sufficiency  of  tbe  cause  of  action,  as  laid  in 
the  pleadings,  but  goes  to  the  sufficiency  of  tbe 


evidence  submitted  upon  the  trial  If  there  he 
no  trial,  then  a  judgment  of  nonsuit  could  af- 
ford no  ground  of  exception  upon  a  trial,  and 
a  mistrial,  or  failure  to  reach  a  verdict  is 
equivalent  to  no  trial  at  all,  and  the  case  stands 
when  the  mistrial  is  declared  as  though  it  had 
never  been  entered  upon,  and,  having  never  l>een 
entered  upon,  this  court  has  no  authority,  by 
writ  of  error,  to  inquire  into  the  commission 
of  errors  alleged  to  have  been  committed  upon 
an  attempted  trial  which  so  results.  Such  er- 
rors, if  committed  at  all,  were  necessarily  cor- 
rected, in  so  far  as  they  were  prejudicial,  by 
the  direction  of  a  mistrial,  as  effectually  as  a 
there  had  been  a  new  trial  awarded.  *  •  • 
A  motion  for  nonsuit  could  not  have  been  mad& 
except  there  be  a  trial;  and  where  a  mistrial 
occurs,  there  being  no  trial,  there  could  have 
been  in  contemplation  of  law  no  motion  for 
nonsuit  occurring  upon  a  trial." 

The  application  of  this  statement  of  the 
law  to  the  procedure  in  the  case  at  bar  Is  ap- 
parent 

In  an  action  in  Canada  against  a  railway 
company  for  damages  for  the  loss  of  goods 
while  in  transit  on  the  line  of  defendant's 
railway,  alleged  to  have  been  caused  by  de- 
fendant's negligence,  tbe  only  question  left 
to  tbe  Jury  was  that  of  negligence ;  the  trial 
Judge  stating  that,  tf  there  were  any  otber 
questions  in  tbe  case,  he  would  decide  them 
himself.  Tbe  other  questions,  If  any,  were 
raised  by  the  answer  setting  up  a  qpedal 
contract  releasing  the  company  for  loss,  al- 
though caused  by  negligence  of  tbe  compa- 
ny's servants.  Upon  the  question  of  negli- 
gence, tbe  Jury  disagreed.  During  the  trial 
a  motion  for  nonsuit  was  informally  dismiss- 
ed, with  a  general  understanding  that  the 
other  questions  in  the  case  would  be  argued 
before  tbe  trial  Judge  at  a  subsequent  time. 
There  was  no  further  argument,  and  none  of 
the  questions  involved  was  again  brought  be- 
fore the  trial  Judge.  But  the  defendants 
gave  notice  of  a  motion  by  way  of  appeal 
from  tbe  order  refusing  a  nonsuit,  and  for 
an  order  that  tbe  action  be  dismissed  on  the 
grounds  that  there  was  no  evidence  of  neg- 
ligence, and  that  tbe  release  pleaded  was  a 
complete  bar  to  the  action.  The  appeal  came 
on  to  be  heard  before  tbe  Divisional  Court, 
where  Judgment  was  entered  ordering  a  dis- 
missal of  the  action  upon  tbe  ground  that 
there  was  no  evidence  of  negligence  to  go  to 
the  Jury.  In  tbe  Ontario  Court  of  Appeals  it 
was  held  that  tbe  Divisional  Court  went  too 
far  in  disposing  of  tbe  case  as  they  did  be- 
fore tbe  issues  had  ever  t)een  passed  on  by 
the  trial  Judge  or  Jury.  Tbe  case  then  went 
to  tbe  Supreme  Court  of  Canada.  Tbe  ap- 
peal from  the  Ontario  Court  of  Appeal  waa 
dismissed ;  the  court  saying: 

"This  case  has  never  been  tried.  Although 
standing  for  trial  by  a  jury,  no  jury  has  yet 
passed  upon  the  issues  of  fact  involved,  nor  baa 
the  judge  who  heard  the  evidence  given  a  deci- 
sion upon  the  remaining  questions.  Canadian 
Pac.  By.  Co.  T.  Cobban  Utg.  Co.,  22  Can.  Sup. 
Ct  132. 

[I]  Where  a  general  verdict  is  returned, 
but  the  Jury  fall  to  agree  upon  special  ques- 
tions submitted  to  them,  which  are  material 
to  tbe  issue,  it  is  held  that  the  reoult  ia  a 
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mistrial,  rendering  it  Improper  to  render 
Judgment  upon  the  general  verdict.  Tourte- 
lotte  V.  Brown,  1  Colo.  App.  408,  29  Pac.  130; 
Clark  ▼.  Weir,  37  Kan.  98,  14  Pac.  533; 
Ebersole  ▼.  Nor.  Cent  R.  Co.,  23  Hun  (N.  T.) 
114;    Sutton  r.  Dana,  1  Mete.  (Mass.)  383. 

The  action  In  Tourtelotte  r.  Brown,  supra, 
was  upon  a  promissory  note,  and  a  material 
Issue  was  whether  the  maker's  signature 
was  genuine  or  forged.  On  a  trial  to  a  Jury 
the  question  was  submitted  for  a  special  find- 
ing: "Was  the  name  of  Frandna  Hawkins  at 
the  end  of  the  note  forged?"  The  answer  to 
the  question  was:  "Jury  cannot  agree."  A 
general  verdict  for  the  defendant  was  return- 
ed, and  a  Judgment  entered  upon  it  The 
court  say: 

"Whether  the  signature  to  the  note  was  gen- 
niae  or  a  fotigery  was  put  directly  in  issue  by 
the  pleadings,  was  the  controlling  issue.  If 
foand  a  forgery,  there  was  an  end  of  plaintiff's 
case;  if  found  genuine,  other  legitimate  issues 
must  of  necessity  be  determined  and  found  for 
the  defendant  to  defeat  a  recovery.  The  direct 
question  was  propounded  to  the  jury  for  a  spe- 
cial finding.  No  finding  was  made,  bat  a 
Btatement  was  returned  that  the  jury  could  not 
agree,  which  was  accepted  by  the  court  A 
general  verdict  for  the  defendant  was  also  re- 
turned, accepted,  and  a  judgment  entered  upon 
it  We  are  clearly  of  the  opinion  that  this  was 
error.  There  was  a  mistrial.  The  failure  to 
find  upon  that  issue  was  equivalent  to  a  failure 
to  find  and  agree  upon  any  verdict  in  the  case." 

The  Judgment  was  reversed,  and  the  cause 
remanded  for  a  trial  de  novo. 

The  case  of  Clark  t.  Weir,  supra,  was  a 
dvll  action  for  assault  and  battery.  A  gen- 
eral verdict  was  returned  In  favor  of  the 
plalntlfl  for  $300  damages.  Questions  were 
submitted  to  the  Jury  for  a  special  verdict; 
one  of  the  questions  being:  "What  amount 
of  actual  damages  did  the  plaintiff  sustain, 
if  any?"  Another  was:  "What  items  and 
what  Is  the  amount  of  each  Item  that  plaln- 
tUT  sustained  In  actual  damage.  If  he  sustain- 
ed any?"  The  answer  to  each  of  these  ques- 
tions was:  "Jury  do  not  agree."  On  the 
ground  that  the  answers  disclosed  a  failure 
of  the  Jury  to  agree  upon  any  verdict  either 
as  to  the  amount  of  the  actual  or  exemplary 
damages,  a  Judgment  entered  upon  the  gen- 
eral verdict  was  reversed,  and  the  cause  re- 
manded for  a  new  trlaL  The  court  said  that 
the  Jury  should  have  been  required  to  agree 
upon  these  questions  or  have  been  discharged 
because  they  could'  not  agree.  So  where.  In 
an  action  for  divorce,  the  answer  contained 
recriminatory  charges,  and  the  issues  were 
settled  for  trial  by  Jury,  the  court  directed 
the  Jnry  to  find  for  the  defendant  as  to  one 
of  the  charges,  and  submitted  the  others  to 
the  jnry,  who  disagreed,  a  motion  for  an 
order  declaring  that,  the  court  having  direct- 
ed a  verdict  for  the  defendant  on  one  of  the 
Lssnes,  the  remaining  issues  only  were  to  be 
considered  on  the  new  trial,  was  denied;  the 
court  saying: 

"Nothing  was  adjudicated.  It  was,  In  short 
a  mistriaL  The  rule  is  that  the  jury  cannot 
find  on  one  issue  and  disagree  on  another;  the 
findings  must  be  altogether  or  not  at  all;    and 


the  court  will  not  receive  the  finding  of  the  jnry 
on  one  issue  and  diacharee  the  jury  as  to  the 
other.  •  •  •  Xhe  verdict  as  rendered  must 
be  BUfllcient  for  all  the  purposes  of  the  case,  or 
it  is  no  verdict.  •  •  •  When  a  jury  dis- 
agree, the  directions  given  on  the  trial  affect 
that  trial  only,  and  not  a  subsequent  one,  where- 
in there  may  be  different  evidence.  •  •  •  No 
verdict  having  been  received  or  recorded,  the 
new  trial  must,  of  course,  proceed  de  novo  as  to 
all  the  Issues  in  the  action."  Smith  v.  Smitli, 
27  Misc.  Rep.  252,  57  N.  T.  Supp.  774. 

Where  it  is  held  that  a  dissent  of  one  of 
the  Jurors  in  open  court  destroys  the  effect 
or  validity  of  a  sealed  verdict  the  result  Is 
held  to  be  a  mistrial,  leaving  the  court  with- 
out authority  to  take  another  verdict  from 
the  same  Jury  and  enter  Judgment  thereon. 

"When  a  juror  dissents  from  a  sealed  verdict, 
there  is  a  necessary  choice  of  evils,  a  mistrial, 
or  a  verdict  finally  delivered  under  circumstanc- 
es that  justly  subject  it  to  suspicion  of  coer- 
cion or  improper  influences.  •  •  •  If  one 
juror  can  dissent,  so  may  all  change  their  view 
and  render  a  new  verdict  exactly  opposite  to 
the  '  one  they  first  agreed  upon  and  sealed. 
•  •  •  The  only  safe  way  out  of  such  a  sit- 
uation is  to  treat  it  as  a  mistrial  and  discharge 
the  jury."  Kramer  v.  Kister,  187  Pa.  227,  40 
AtL  lOOS,  44  L.  B.  A.  432. 

And  so,  where  a  sealed  verdict  was  re- 
turned, but  before  It  was  opened  one  of  the 
Jury  became  Insane,  and  the  court  received 
the  verdict  In  the  presence  of  the  rest  of  the 
Jury,  denying  a  request  to  have  them  polled, 
it  was  held  to  be  error,  and  that  a  venire  de 
novo  should  be  granted.  Norvell  v.  Deval,  CO 
Mo.  272,  11  Am.  R^.  413.  See,  also.  Bow- 
man v.  Wheaton,  2  Kan.  App.  581,  44  Paa 
750 ;  Thornburgh  v.  Cole,  27  Kan.  490.  And 
where  a  Jury,  after  being  discharged  without 
agreeing  npon  a  verdict,  subsequently  reas- 
sembled and  agreed  upon  a  verdict  for  the 
defendant  which  was  reported  to  and  affirm- 
ed In  court  It  was  held  that  a  motion  to  set 
aside  the  verdict  should  be  sustained.  Rich- 
ards V.  Page,  81  Ma  563,  18  AU.  289.  And 
see  Id.,  14  Atl.  933.  It  appeared  that  the 
court  bad  directed  the  officer  In  charge  of  the 
Jury  to  discharge  them  at  a  certain  hour 
during  the  night  If  they  had  not  agreed.  Ac- 
cording to  such  direction  they  were  permit- 
ted to  separate,  but  next  morning  they  as- 
sembled in  the  Jury  room  and  agreed  upon 
the  verdict  The  fact  of  the  separation  was 
not  known  to  the  trial  court  or  counsel  when 
the  verdict  was  accepted.    The  court  said: 

"The  court  at  nisi  prius  had  the  power,  to 
be  exercised  in  its  discretion,  to  direct  the  dis- 
charge of  the  Jury  when  satisfied  that  they 
could  not  agree.  That  power  was  properly  ex- 
ercised in  this  case;  and,  when  the  jury  sepa- 
rated by  order  of  tlie  court  they  no  longer  had 
charge  of  the  case,  and  had  no  power  over  It 
The  jury  had  no  more  power  to  assemble  in 
their  room  and  further  consider  the  case  than 
if  it  had  never  been  committed  to  them." 

The  verdict  was  set  aside,  and,  of  course,  it 
left  the  case  open  for  another  trlaL 

Where  the  court  submits  special  questions 
only  to  a  Jury,  in  a  case  where  the  issues 
are  triable  by  a  Jury  and  the  verdict  is  not 
merely  advisory,  as  In  an  equity  case,  and 
the  answers  thereto  are  not  sufficient  to  dis- 
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pose  of  all  of  the  issues,  and  tbe  court  makes 
Its  own  findings  upon  the  other  Issues  of  fact 
and  renders  Judgment,  or  disregards  the 
special  findings  of  the  jury,  and  makes  Its 
own  findings  and  renders  judgment  accord- 
ingly, it  is  held  error  and  that  a  new  trial 
must  be  awarded.  Hodges  t.  Easton,  106 
V.  S.  408,  1  Sup.  Ct  307,  27  L.  E3d.  169; 
Montgomery  v.  Sayre,  91  Cai.  206,  27  Pac. 
648;  Sonnesyn  v.  Akin,  14  N.  D.  248,  261, 
104  N.  W.  1026;  Smith  v.  Pitts,  65  Tex. 
OiT.  App,  97, 122  S.  W.  46;  Perea  v.  Colo.  Nat 
Bank,  6  N.  M.  1,  27  Pac.  322;  Armstrong  v. 
Hinds,  9  Minn.  356  (Gil.  341) ;  Stein  v.  United 
Bailroads,  159  Gal.  368,  113  Pac.  663 ;  Fries 
T.  Mack,  33  Ohio  St  52.  In  a  case  in  Indi- 
ana it  was  held  that  the  court  was  without 
authority,  after  the  case  had  been  fully  tried 
and  submitted  to  the  jury,  and  they  had  fail- 
ed to  agree,  to  withdraw  the  case  from  the 
further  consideration  of  the  jury,  discharge 
them,  and  find  for  one  of  the  parties  upon  the 
evidence  that  bad  been  taken  upon  the  trial 
to  the  jury.  Hendry  t.  Crandall,  131  Ind.  42, 
30  N.  E.  780.  It  does  not  appear,  from  the 
report  of  the  case,  that  it  would  have  been 
proper  to  direct  a  verdict  It  is  the  approved 
practice,  at  least  in  some  states,  to  recall  the 
jury  to  whom  a  cause  has  been  submitted, 
upon  its  being  reported  that  they  cannot 
agree,  and,  before  discharging  them,  direct 
their  verdict  Of  course,  it  must  be  a  case  in 
which  a  directed  verdict  Is  proper.  Ralnger 
v.  Boston  Mut  U  Ass'n,  167  Mass.  109,  44  N. 
E.  1088;  Byrne  v.  Boston  Bl.  Ry.,  198  Mass. 
444,  85  N.  E.  78. 

It  is  said  in  21  Ency.  PI.  &  Pr.  1007,  1008, 
that  it  is  a  mistrial  where  a  jury  is  dis- 
charged without  a  verdict  And  In  Fisk  v. 
Henarie,  32  Fed.  417,  427,  it  is  said: 

"Where  a  jury  is  discharged  without  a  ver- 
dict, the  proceeding  is  properly  known  as  a  mis- 
trial; and,  where  a  verdict  is  set  aside  be- 
.  cause  it  ought  not  to  stand,  the  result  is  the 
same.  The  proceeding  has  miscarried,  and  the 
consequence  is  not  a  trial  but  a  mistrial." 

So,  In  Hester  v.  Hagood,  3  Hill  (S.  C.)  195, 
where  the  jury  were  discharged,  by  consent 
without  a  verdict,  because  of  failure  to 
agree,  the  court  said,  explaining  the  efTect  of 
the  proceeding,  upon  considering  a  'motion 
for  leave  to  amend  the  declaration: 

"The  mistrial  did  not  alter  the  rights  of  the 
parties;  the  case  stands  now  exactly  as  if  no 
attempt  to  try  it  had  ever  been  made." 

One  case  only  has  come  to  our  notice  which 
might  seem  to  approve  a  procedure  like  that 
in  the  case  at  bar,  in  the  absence  of  a  stat- 
ute authorizing  it  That  case  is  Calteauz  v. 
Mueller,  102  Wis.  625,  78  N.  W.  1082.  At  the 
close  of  the  evidence  there  was  a  motion  for 
the  direction  of  a  verdict  In  favor  of  the 
plaintiff.  The  motion  was  denied,  but  with 
the  understanding  that  the  question  of  law 
presented  should  be  considered  later,  and 
tliat  in  the  meantime  some  questions  of  fact 
should  be  passed  upon  by  the  jury.  The  jury 
failing  to  agree  upon  those  questions,  they 
were  discharged,  and  the  court  then  granted 


plaintiff's  motion  for  judgment  and  judg- 
ment was  thereupon  entered.  Referring  to 
the  manner  in  which  the  Judgment  was  en- 
tered, the  court  said: 

"The  fact  that  there  was  no  formal  verdict  is 
immaterial.  The  case  turned  on  a  question  of 
law;  therefore  a  verdict,  though  it  would  have 
been  proper,  was  not  necessary"— citing  Gam- 
mon V.  Abrams,  53  Wis.  323,  10  N.  W.  479. 

It  is  not  perhaps,  clear  whether  tbe  mo- 
tion for  judgment  was  made  and  granted  aft- 
er tbe  discharge  of  the  jury  or  concurrently 
therewith.  If  tbe  latter,  tbe  procedure  might 
perhaps  have  been  deemed  equivalent  to  the 
direction  of  a  verdict  and  the  jury's  assent 
to  the  verdict  a  mere  formality,  and  there- 
fore unnecessary.  But  if  It  is  to  be  under- 
stood from  tbe  report  of  the  case  that  the 
motion  was  made  and  granted  after  tbe  dis- 
charge of  the  jury,  its  weight  as  authority 
in  this  case,  would  depend  somewhat  upon 
whether  the  court  was  or  was  not  controlled 
by  statutory  provisions  affecting  the  power 
of  tbe  court  in  such  a  case. 

We  have  gone  to  this  length  in  discussing 
the  question,  not  because  it  has  been  deemed 
difficult,  for  it  has  seemed  to  us  to  be  almost 
elementary.  In  view  of  our  statutory  provi- 
sions, but  because  there  was  no  brief  for  tbe 
defendant  in  error  in  tbe  former  case  where 
the  question  was  decided,  and  In  this  case  a 
very  earnest  argument  has  been  made  in  sup- 
port of  the  procedure,  which  has  seemed  en- 
titled to  our  attention  and  to  require  a  care- 
ful reconsideration  of  the  matter.  Under  the 
statutory  provisions  above  referred  to,  we 
think  it  perfectly  obvious  that  where  It  sat- 
isfactorily appears  that  there  is  no  probabil- 
ity of  the  jury  agreeing,  and  for  that  reason 
they  are  discharged  without  a  verdict,  a  mis- 
trial of  the  case  results.  And  there  is  no  pro- 
vision in  the  statute  permitting  tbe  court  to 
retain  control  of  the  proceedings  of  the  trial 
after  so  discharging  the  jury,  for  the  purpose 
of  a  further  consideration  of  the  questions  of 
law  presented  by  the  evidence.  We  believe  it 
necessary,  therefore,  to  adhere  to  our  conclu- 
sion stated  in  the  case  of  Pike  &  Richardson 
V.  City  of  Sheridan,  supra. 

We  have  not  considered  the  question  from 
the  standpoint  of  the  objection  that  by  ren- 
dering the  judgment  complained  of  upon  de- 
fendant's motion,  the  plaintiff  was  denied  the 
right  of  jury  trial.  It  Is'  not  clear  that  the 
record  sufficiently  shows  a  demand  for  trial 
by  jury  at  the  time  and  In  the  manner  re- 
quired by  tbe  statute,  since  the  only  show- 
ing In  that  respect  is  a  cei'tiflcate  of  the  clerk 
of  the  court  under  the  seal  thereof,  to  tbe 
effect  that  upon  the  call  of  the  docket  at  the 
previous  term,  the  plaintiff  demanded  a  jury 
trial  and  paid  tbe  required  jury  fee  of  f  12. 
But  tbe  case  Is  one  In  wbictx  a  jury  trial 
could  be  waived  only  with  the  assent  of  tbe 
court  And,  the  case  having  been  tried  to  a 
jury,  we  have  deemed  it  proper  to  assume,  at 
least  that.  If  a  proper  demand  was  not  made, 
the  waiver  that  might  result  therefrom  waa 
not  assented  to  by  tbe  court    Having  sub- 
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ffittted  the  case  to  a  ]ni7  under  the  drcnm- 
Etances  stated,  and  the  jury  having  been  dis- 
cbarged  without  a  verdict  upon  a  failure 
to  agree,  there  was  no  trial  of  the  case  to 
anthorlze  the  entering  of  Jadgment 

The  Judgment  will  be  reversed,  and  the 
cause  will  be  remanded  for  trial,  or  for  euch 
other  proceedings  as  may  be  proper  and  not 
inconsistent  with  this  opinion. 

BEARD  and  SCOTT,  33.,  concur. 


(23  Wyo.  17S) 

KUTCHBK  T.  POST  PRINTING  CO.  et  aL 

(No.  706.) 
(Supreme  Court  of  Wyoming.    April  12,  1915.) 

1.  LiBEi.  ABD  Slandeb  4=382— Actions— Px- 
TmoN— SmmcncNcT. 

A  petition  for  libel,  based  on  a  publication 
obviously  addressed  to  plaintiif  in  hia  official  ca- 
pacity and  referring  to  his  official  conduct,  need 
not  expressly  allege  that  the  matter  was  pub- 
lished of  and  concerning  plaintiff  in  his  ofScial 
capacity. 

11^.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  IMg.  U  187-197;  Dec.  Dig.  «s» 
82.] 

2.  LiBH.  AND  Slanuek  «=»89— Publications 
LiBELOtJS  Feb  Sis— Special  Damaobs. 

A  petition  for  libel,  founded  on  a  publica- 
tion libelous  per  se,  need  not  allege  special  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  |S  213,  214 ;  Dec.  Dig.  (3=> 
89.] 

8.  Pleading    «=>214— Petition— Dekubbbb— 

Admissions. 

The  conrt,  in  determining  the  sufficiency 
of  a  petition  attacked  by  demurrer,  must  take 
as  admitted  all  matters  well  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fS  625-634;    Dec  Dig.  4=3214.  j 

4.  LiBKI.    AND     SLANDXB    «=>10  —  LlBELOtrs 

Publication  Peb  Sk. 

Any  publication  imputing  want  of  integ- 
rity on  the  part  of  a  public  officer,  or  a  lack 
of  gualificattons,  or  a  dereliction  of  duty,  is 
libelous  per  se. 

[EM.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  41,  91-.96 ;  Dec.  Dig.  «» 
10.) 

5.  Libel  and  Slandeb  4=997- Actions— PB" 
TiTioN— Sufficiency. 

Where  the  sufficiency  of  a  petition  for  libel 
to  state  a  cause  of  action  is  attacked,  the  court 
most  determine  whether  a  libel  is  set  forth,  and 
where  the  words  alleged  are  fairly  susceptible 
of  a  constraction  rendering  them  actionable  the 
petition  will  be  upheld  and  the  question  submit- 
ted to  the  jury. 

[Ei.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  284-236;    Dec.  Dig.  «=> 

8.  Libel   and    Slandeb   ®=>19  —  Libelous 
Publication — Constkuction  . 

Words  in  a  publication  alleged  to  be  libel- 
ous will  be  construed  accordinc;  to  their  ordi- 
nary meaning,  and  as  they  would  be  understood 
by  those  who  read  them,  considered  in  tiie  con- 
oection  in  which  they  are  used  and  the  subject- 
matter  of  the  article,  and  for  that  purpose  the 
entire  article  in  which  they  appear  will  be  look- 
ed to  in  determining  whether  they  are  libelous. 
_[Ea.  Notn.— For  other  cases,  see  Libel  and 
Shinder,  <3ent  Dig.  S|  98,  89;  Dec.  Dig.  «=» 
19.] 


7.  Libel  and   Slandeb   4=3lO  —  Libelous 
Publication. 

A  newspaper  publication,  which  states  in 
headlines,  "Dive  Beopens.  ♦  •  •  Toomer  De- 
fies Order  to  Close  Club,"  and  which  submits  to 
the  mayor  of  the  city  questions  implying  that 
he  has  misrepresented  his  official  actions  with 
reference  to  closing  the  clnb,  or  that  he  is  not 
sincere  in  the  conduct  of  the  duties  of  his  of- 
fice or  discharging  the  duties  with  fidelity,  bnt 
that  be  is  partial  in  the  discharge  of  his  official 
duties  and  is  protecting  "Toomer"  in  unlawful 
conduct  while  others  have  been  banished,  and 
that  "Toomer"  was  permitted  by  plaintiff  to 
sell  liqnor  on  Sunday,  is  libelous  per  se. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ||  41,  91-96;  Dec.  Dig.  «s» 
10.] 

8.  Libel   and    Slandeb   4=»48  —  Libelous 
Publication— Libebtt  of  the  Pbebb. 

The  liberty  of  the  press  does  not  permit  a 
newspaper,  under  the  guise  of  criticizing  official 
acts,  to  maliciously  defame  the  character  of  a 

Sublic  officer,  and  a  newspaper  publishing  ma- 
ciously  and  falsely  statements  with  respect 
to  the  official  conduct  of  an  officer  is  guilty  of 
libel  and  may  not  rely  on  the  groond  of  priv- 
ilege. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  C^t  Dig.  $|  144-147 ;  Dec.  Dig.  ^s» 
48.] 

9.  Libel  and  ISlandeb  4s>123  —  Libelous 
Publication— Actions— Petition. 

Whether  the  language  of  a  publication  al- 
leged to  be  libelous  is  fairly  susceptible  of  the 
libelous  meanings  attributed  to  it  by  innuendoes 
in  the  petition  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  356-364;  Dee.  Dig.  «=» 
123.] 

Enot  to  District  Court,  Sheridan  County; 
Carroll  H.  Parmelee,  Judge. 

Action  by  Charles  A.  Kutcher  against  the 
Post  Printing  Company  and  another.  There 
was  a  judgment  of  dismissal  entered  on  sus- 
taining a  general  demurrer  to  the  petition, 
and  plalntur  brings  error.  Reversed  and 
remanded. 

Enterline  &  La  Flelche  and  J.  H.  Burgess, 
all  of  Sheridan,  for  plaintiff  In  error.  Fred 
H.  Blume  and  H.  N.  Gottlieb,  both  of  Sbat- 
idan,  for  defendants  In  error. 

BEARD,  3.  This  is  an  action  for  UbeU 
brought  by  the  plaintiff  in  error  against  the 
defendants  In  error,  in  the  district  court  of 
Sheridan  county.  A  general  demurrer  to  the 
petition  was  sustained,  and,  plaintiff  electing 
to  stand  upon  his  petition,  judgment  was  en- 
tered dismissing  the  petition,  and  plaintiff 
brings  the  case  here  on  error. 

The  plaintiff  in  his  petition,  after  alleging 
that  defendant  Post  Printing  Company  was 
a  corporation,  that  defendant  Tynan  was  the 
president  and  a  member  of  the  board  of  di- 
rectors of  said  company,  that  said  company 
was  engaged  in  printing  and  publishing  a 
semiweekly  newspaper,  called  the  Sheridan 
Post,  at  Sheridan,  Wyo.,  which  newspaper 
had  a  wide  circulation  in  said  dty  and  else- 
where, and  that  plaintiff  was  the  duly  elected, 
qualified,  and  acting  mayor  of  said  dtj  ot 
Sheridan,  alleged: 


4s>Por  other  cases  see  tame  topic  and  KET-NUMBBR  In  all  Kejr-Numbired  Digests  and  Indexei 
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"That  on  the  said  18th  day  of  March,  A.  D. 
1913,  the  said  defendants  maliciously  published 
of,  and  concerning,  the  plaintiff  in  the  said 
newspaper  of  the  said  Post  Printing  Company, 
which  said  newspaper  was  then  widely  circu- 
lated by  them,  the  following  false,  malicious, 
and  defamatory  matter,  to  wit: 

"'Pierce  Skips 

"  'Dive  Reopens. 

"  'Victim  of  Murderous  Assault  Paid  to  Leave 
Town,  Wound  Not  Healed.  Toomer  Defies 
Order  to  Close  Club— Ridgway   Says  Closed, 

'  'Bartender  Answers  Telephone. 

"  'Over  the  telephone  Monday  morning : 
" '  "Hello,  is  this  the  Maple  Leaf  Club?''^  "Yes." 

Is  Toomer  there?"     "Not  just  now;    he's 

down  at  the  house." 
"•"Who  is  thU  speaking?"    "This  is  the  bar- 
tender." 

"  'Chief  of  Police  Ridgways  statement,  five 
minutes  later: 
" '  "The  Maple  Leaf  Club  is  dosed  tighter  than 
a  drum.  No  sir — there's  nothing  doing 
down  there  and  won't  be;  its  closed  up 
tight  Toomer  asked  me  bow  long  it  was 
to  remain  closed  and  I  told  him  "For- 
ever." 

"  To  Mayor  Kutcher : 

"  "Why,  if  you  ordered  the  Maple  Leaf  Clnb 
dosed,  as  you  say,  did  you  not. see  that  your  or- 
der was  enforced? 

"  'Do  you  not  know  it  to  be  a  fact  that  the 
clnb  was  never  dosed,  except  possibly  for  a 
day  or  two? 

"  'If  you  sincerely  intended  to  close  the  re- 
sort, why  did  you  not  order  the  bar  removed 
after  yoar  attention  bad  been  called  to  the  fact 
that  a  bar  was  operated  on  the  premises? 

"  'Why  did  you  not  confiscate  gambling  para- 
phernalia belonging  to  the  dub? 

"  'Why  did  you  not  drive  Toomer  out  of  the 
restricted  district?  You  knew  that  he  lived  at 
the  negro  dive  operated  by  "Lillian  Russell." 
Why  was  he  not  banished  with  other  habitues 
of  the  district? 

"  'What  is  the  reason  for  Toomer's  boasted 
protection? 

"  'Why  was  Toomer  permitted  to  sell  liquor 
on  Sunday?  Why  do  you  permit  open  violation 
of  "Order  No.  4,  prohibiting  the  sale  of  liquor 
in  the  restricted  district? 

"  'Justice  was  thwarted  by  an  unseen  band, 
Sunday,  when  Henry  Pierce,  victim  of  a  murder- 
ous assault  by  George  Toomer,  negro  dive  keep- 
er, was  "railroaded"  out  of  town  within  24 
hours  of  the  preliminary  hearing  of  his  assail- 
ant. Unless  he  can  be  found  the  case  against 
Toomer  will  be  dropped. 

"  '  "Headed  westward"  is  all  the  information 
the  police  can  give  with  reference  to  the  mys- 
terious disappearance.  He  simply  "evaporat- 
ed." 

"  "Two  weeks  ago  .Sunday — at  midnight-^ 
Toomer  visited  Pierce's  room,  12  North  Sheri- 
dan Avenne,  for  the  purpose  of  collecting  an 
alleged  gambling  debt  which  Pierce  declared  he 
owed  another  man.  The  money  was  iost  in 
Toomer's  "club"  in  the  Yager  building,  Grin- 
nell  avenue  and  Scott  street.  Words  passed  and 
Toomer  shot  Pierce  through  the  head,  the  bul- 
let entering  his  left  eye  and  lodsing  in  the 
neck.  He  was  at  unce  arrested  and  placed  un- 
der bond,  at  first  $100  and  later  increased  to 
$1,000. 

"  'Several  days  after  the  shooting  Pierce  was 
operated  upon  for  the  removal  of  the  bullet  and 
has  since  been  convalescing  at  the  State  hospi- 
tal— until  Sunday.  Toomer's  preliminary  hear- 
ing was  postponed  until  yesterday  in  order  to 
permit  the  principal  prosecuting  witness  to  ap- 
pear in  person. 

"  'Sunday  morning,  while  saperintendent 
Shannon  was  at  home,  Pierce  left  the  hospital 
with  another  negro   unknown  to  the  authori- 


ties. He  has  not  been  seen  rince.  Where  he 
has  gone  is  a  matter  of  conjecture — why  and  by 
what  means  Is  only  too  apparent.  He  was  paid 
to  leave  the  city. 

"'Dr.  W.  A.  Steffen,  county  physician,  who 
was  attending  Pierce,  was  out  or  the  dty  Sun- 
day morning  and  did  not  know  the  patient  had 
left  the  hospital  until  informed  by  the  chief 
nurse  upon  his  return.  County  Attorney  Dief- 
enderfer  was  confined  to  his  home  by  illness 
yesterday,  and  knew  nothing  of  the  witness*  get- 
away until  late  in  the  afternoon.  Police  and 
sheriff's  office  betray  slight  interest  in  the  ind- 
dent  and  have  made  no  effort  to  locate  Pierce. 

"  'As  an  interesting  detail  of  the  affair  it  ia 
learned  that  Pierce's  hospital  bills  were  paid, 
the  money  being  received  through  Dr.  Steffen. 
While  admitting  that  he  recdved  money  for  the 
bills  and  turned  it  over  to  the  hospital,  the 
county  physician  states  that  Toomer  did  not 
appear  in  the  transaction  although  he  virtually 

fuaranteed  Pierce's  hospital  and  doctor  bills, 
(e  smilingly  asserts  that  he  thinks  he  knows 
where  he  can  collect  for  his  own  services. 

"  'Toomer  of  course  denies  all  connection  with 
Pierce's  disappearance,  declaring  that  he  had 
been  out  of  town  and  only  returned  Sunday 
morning  about  10:30.  It  was  shortly  after  that 
hour  that  Pierce  walked  out  of  the  hospital. 

"  'As  Pierce's  wounds  have  not  yet  healed  it 
would  be  a  comparatively  easy  matter  to  ap- 
prehend him.  What  steps  will  be  taken  to  lo- 
cate and  bring  him  back  to  Sheridan  is  a  ques- 
tion whose  answer  is  up  to  the  county  attorney. 
Without  him  Toomer  will  escape  punishment 
for  his  crime.  Possibly  the  "third  degree"  ap- 
plied to  Toomer  would  result  in  disclosing  the 
present  whereabouts  of  his  victim. 

"  'That  Pierce  was  paid  to  "skip"  is  too  ob- 
vious to  require  comment.  He  had  no  money 
at  the  time  of  the  shooting,  as  evidenced  by  the 
fact  that  he  could  not  pay  his  gambling  debt.' " 

It  is  then  alleged: 

"Sixth.  That  in  and  by  said  words  and  mat- 
ter hereinabove  quoted  and  set  forth  and  so  pub- 
lished by  the  defendants  as  aforesaid  the  said 
defendants,  among  other  things  intended  to,  and 
did,  accuse  the  said  plaintiff  of,  and  then  and 
there  and  thereby  intended  to  convey,  and  did 
convey,  to  the  readers  of  said  newspaper,  of  and 
concerning  the  plaintiff  and  which  was  by  said 
readers  so  understood,  each  and  all  of  the  fol- 
lowing: (a)  That  the  said  plaintiff  aa  such 
said  mayor  of  the  said  dty  of  Sheridan  did  un- 
lawfully permit  a  dive,  namely,  a  disorderly 
place,  to  be  carried  on  and  conducted  in  the 
said  city  of  Sheridan  in  violation  of  the  laws 
and  ordinances  governing  the  said  dty  of  Sher- 
idan, by  the  said  Maple  Leaf  Club,  (b)  That 
the  said  Maple  Leaf  Club  owned  and  had  in  its 
possession,  within  the  said  dty  of  Sheridan, 
gambling  paraphernalia  at  the  place  where  it 
conducted  said  dub  used  by  its  members  for  the 
purpose  of  gambling,  and  that  the  said  plaintiff 
as  such  said  mayor  wrongfully  and  unlawfully 
failed  to  perform  a  duty  to  confiscate  said  gam- 
bling paraphernalia,  (c)  That  the  said  plaintiff 
as  such  said  mayor  of  the  said  city  of  Sheri- 
dan did  knowiiwly  and  unlawfully  permit  one 
Toomer,  within  the  said  dty  of  Sheridan,  to  vio- 
late the  laws  and  ordinances  governing  the  said 
city  of  Sheridan,  and  that  the  said  plaintiff 
as  such  said  mayor  did  unlawfully  and  corruptly 
protect  the  said  Toomer  in  the  violation  of  the 
said  laws  and  ordinances,  (d)  That  the  said 
plaintiff  as  such  said  mayor  of  the  said  city  of 
Sheridan  did  unlawfully  and  knowingly  and  in 
violation  of  the  laws  and  ordinances  ^verning 
the  said  city  of  Sheridan  permit  the  said  Toom- 
er to  sell  liquor  within  the  corporate  limits  of 
the  said  cit^  of  Sheridan  on  Sunday,  (e)  That 
the  said  plaintiff  as  such  said  mayor  of  said  dty 
of  Sheridan  did  knowingly,  unlawfully,  and  in 
violation  of  the  laws,  ordinances,  and  orders 
governing  the  said  city  of  Sheridan,  permit  open 
violations  of  the  said  liquor  laws  and  ordinance* 
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prohibitiDK  tbe  sale  of  liquor  within  the  said 
city,  (f)  That  the  said  plaintitF  has  wholly 
failed  to  perform  the  duties  of  his  office  as  such 
said  mayor  of  the  said  city  of  Sheridan,  was 
and  is  a  corrupt  official,  was  and  is  guilty  of 
malfeasance  in  office  as  such  said  mayor,  and 
has  connived  with  and  protected,  persons  within 
the  said  city  of  Sheridan  in  the  violation  of  the 
laws  and  ordinances  of  the  said  city  of  Sheri- 
dan. 

"Seventh.  That  by  reason  of  such  false,  ma- 
licious, and  defamatory  publication  and  of  the 
facta  and  premises  aforesaid,  the  plaintitF  has 
suffered  damage  in  the  sum  of  $10,000." 

It  is  contended  that  the  petition  is  insuffi- 
cient, in  that  it  does  not  allege  that  the  mat- 
ter was  published  of  and  concerning  plaintiff 
In  his  capacity  as  mayor,  and  that  no  special 
damages  are  alleged. 

[1]  The  matter  alleged  to  be  libelous  was 
addressed  to  plaintiff  as  mayor,  and  has  ref- 
erence to  his  official  conduct,  and  plainly 
shows  on  its  face  that  it  was  used  of  and 
concerning  him  In  his  official  character. 
When  it  BO  appears  on  the  face  of  the  pub- 
lication, no  express  allegation  that  it  was  so 
used  is  necessary.  Odgers  on  Libel  and  Slan- 
der (5th  Ed.)  53;  StoU  t.  Honde  et  aL.  34 
Minn.  193,  25  N.  W.  63,  in  which  case  the  al- 
legation was  in  tbe  same  form  as  in  this  case. 
The  court  said: 

"The  language  of  the  alleged  libel,  as  pleaded, 
plainly  shows  on  its  face  that  it  was  used  of  and 
concerning  tbe  plaintiff  in  bis  official  character 
of  county  treasurer.  Therefore  it  was  unneces- 
sary that  tbe  complaint  shoold  contain  an  ex- 
press averment  that  it  was  so  used." 

[2]  It  is  well  settled  that  if  the  language 
used  was  libelous  per  se  it  was  not  necessary 
to  allege  special  damages.  The  real  question 
presented  by  the  demurrer  Is  whether  tbe 
pnbllcatloD  as  alleged  in  the  petition  was  li- 
belous or  not  Notwithstanding  the  elaborate 
brief  of  counsel  for  defendant  in  error,  we 
do  not  feel  called  upon  to  enter  upon  an  ex- 
tended discussion  of  the  law  of  libel. 

[3]  For  the  purpose  of  determining  the 
questions  presented  by  the  demurrer,  all  mat- 
ters well  pleaded  must  be  taken  as  admitted, 
and  for  that  purpose  in  this  case  the  demur- 
rer admits  that  plaintiff  was  the  mayor  of  tbe 
dty  of  Sheridan;  that  the  statements  con- 
tained in  the  published  article  with  respect  to 
him  were  false,  and  were  publlahed  mall- 
ei ously. 

[4]  In  Newell  on  Slander  and  Ubel  (2d 
Ed.)  37,  after  giving  a  large  number  of  defl- 
nitions  of  libel,  the  author  says: 

"In  conclusion,  it  nay  be  said  that  any  publi- 
cation, expressed  either  by  printing  or  writing 
or  by  signs,  pictures,  or  effigies  or  the  like, 
which  tend  to  injure  one's  reputation  in  tbe 
common  estimation  of  mankind,  to  throw  con- 
tumely, shame,  or  disgrace  upon  him,  or  Which 
tends  to  bold  him  up  to  scorn,  ridicule,  or  con- 
tempt, or  which  is  calculated  to  render  him  in- 
&moua,  odious,  or  ridiculous,  is  prima  facie  a 
libel,  and  implies  malice  in  its  publication." 

And  in  26  Cyc.  346.  tbe  mle  is  stated,  and 
supported  by  a  long  line  of  decisions,  that: 

"Any  language,  whether  spoken  or  written, 
imputing  want  of  integrity,  a  lack  of  due  quali- 
fication,  or  a  dereliction  of  duty  to  an  officer  or 
employ^  is  actionable  per  sa." 


To  the  same  effect,  see  18  A.  &  E.  E^nc.  Law 
(2d  Ed.)  949. 

[S]  Where,  as  in  this  case,  tbe  question  is 
as  to  the  sufficiency  of  the  allegations  of  tbe 
petition  to  state  a  cause  of  action,  it  is  for 
tbe  court  to  determine  whether  or  not  a  li- 
bel is  set  forth ;  but,  if  the  words  alleged  are 
fairly  susceptible  of  a  construction  which 
would  render  them  actionable,  tbe  pleading 
will  be  upheld  and  the  question  will  be  sub- 
mitted to  the  jury.  18  A.  &  E.  Enc.  Law  (2d 
Ed.)  991,  and  cases  cited. 

[S]  It  is  also  the  well-settled  rule  that  tbe 
words  are  to  be  construed  according  to  their 
ordinary  meaning  and  as  it  is  believed  they 
would  be  understood  by  those  who  read  them, 
considered  in  the  light  of  the  connection  in 
which  they  are  used  and  tbe  subject-matter 
of  tbe  article,  and  for  that  purpose  the  entire 
article  in  which  they  appear  is  to  be  looked 
to  in  determining  whether  or  not  they  are 
libelous.    ' 

[7]  Applying  those  rules  to  the  case  at  bar, 
we  think  the  language  used  in  the  published 
article  fairly  susceptible  of  a  construction 
rendering  It  libelous,  and  that  it  would  be  so 
understood  by  the  ■  readers  generally.  Tbe 
headlines  are  highly  sensational,  implying  at 
least  an  unenviable  state  of  affairs  in  tbe 
city  of  Sheridan.  It  then  proceeds  to  pro- 
pound to  the  mayor  certain  interrogatories 
which  by  plain  insinuations  were  well  cal- 
culated to  cause  It  to  be  suspected  and  be- 
lieved that  plaintiff  was  guilty  of  such  mis- 
conduct in  office  as  would  naturally  bring 
him  Into  disrepute,  and  to  degrade  him  in  the 
estimation  of  the  people.  The  first  four  ques- 
tions imply  that  plaintiff  bad  either  misrepre- 
sented his  official  actions  with  reference  to 
closing  the  Maple  Leaf  Club  (which  appears 
from  other  portions  of  tbe  article  to  have 
been  a  resort  conducted  by  Toomer  where 
liquor  was  sold,  gambling '  permitted,  and 
where  Pierce  lost  his  money),  or  that  he  was 
not  sincere  in  the  conduct  of  the  duties  of  his 
office  or  discharging  those  duties  with  fideli- 
ty. Tbe  fifth  question  we  think  would  natur- 
ally be  taken  to  mean  that  plaintiff  was  par- 
tial in  tbe  discharge  of  bis  official  duties,  and, 
when  read  in  connection  with  tbe  sixth  and 
seventh  questions,  they  Imply  that  plaintiff 
was  protecting  Toomer  in  unlawful  conduct 
while  others  bad  been  banished,  and  that 
Toomer  was  being  permitted  by  the  plaintiff 
to  sell  liquor  on  Sunday  in  violation  of  the 
statutes  of  th6  state  prohibiting  such  sales. 
If  plaintiff  was  conducting  the  office  in  tbe 
manner  indicated  in  the  published  article,  we 
think  no  one  would  contend  that  he  was  a 
fit  person  to  fill  the  office  of  mayor  of  a  dty 
and  to  have  the  superintending  control  of  all 
of  its  officers  and  affairs  as  his  powers  and 
duties  are  prescribed  by  tbe  statute.  Section 
1637,  Comp.  Stat  1910. 

[8]  It  Is  further  contended  that  the  subject 
was  a  matter  in  which  the  public  was  inter- 
ested and  therefore  privileged  and  the  pub- 
lishers protected  by  the  provisions  of  our 
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Constitution,  which  prorldes  that  erery  per- 
son may  freely  speak,  write,  and  publish  on 
all  subjects,  being  responsible  for  the  abuse 
of  that  right;  and  In  all  trials  for  libel,  both 
dTll  and  criminal,  the  truth,  when  published 
with  good  intent  and  for  justifiable  ends, 
shall  be  a  sufficient  defense.  But  It  Is  the 
truth  when  so  published,  and  not  falsehood, 
which  Is  privileged.  Here  we  are  consider- 
ing a  pleading  only.  In  which  it  is  charged 
that  the  statements  contained  in  the  publish- 
ed article  are  false  and  were  published  ma- 
liciously. The  true  meaning  of  privilege  and 
liberty  of  the  press  is  well  expressed  in  the 
case  of  Bee  Publishing  Co.  r.  Shields,  68  Xeb. 
750,  94  N.  W.  1029,  99  N.  W.  822,  wherein 
the  court  said: 

"While  the  liberty  of  each  is  a  sacred  right 
dear  to  the  hearts  of  an  entire  Anglo-Saxon 
civilization,  yet  the  lawmakers  and  framers  of 
Constitutions  have  all  realized  that  liberty  in 
the  exercise  of  any  natural  right  when  unre- 
atrained  by  law  leads  to  licentiousness,  and 
have  therefore  wisely  provided  that  any  one  ex- 
erdsing  the  liberty  of  speech  or  *  *  *  press 
within  this  state  shall  be  held  responsible  for 
an  abuse  of  such  privilege.  It  is  unquestionably 
the  right  of  the  press  to  freely  discuss,  criticize, 
or  comment  fairly  upon  the  acts  or  omissions 
of  a  public  officer  of  .the  county,  state,  or  na- 
tion ;  but  it  is  not  permitted,  under  the  guise 
of  criticizing  official  acts,  to  maliciously  de- 
tune the  character  of  an  official." 

And  in  Odgers  on  Libel  and  Slander  (5tb 
Ed.)  198,  the  following  Is  quoted  from  Davis 
&  Sons  T.  Shepstone,  65  L.  J.  P.  C.  61: 

"There  is  no  doubt  that  the  public  acts  of  a 
public  man  may  lawfully  be  made  the  subject 
of  fair  comment  or  criticism  not  only  by  the 
press,  but  by  all  members  of  the  public.  But 
the  distinction  cannot  tie  too  clearly  borne  in 
mind  between  comment  or  criticism  and  allega- 
tions of  fact,  such  as  that  disgraceful  acts  have 
been  committed,  or  discreditable  language  used. 
It  is  one  thing  to  comment  upon  or  criticize, 
even  with  severity,  the  acknowledged  or  proved 
acts  of  a  public  man,  and  quite  another  to  as- 
sert that  he  has  t)een  guilty  of  particular  acts 
of  misconduct." 

Assuming,  as  we  must  do  In  ruling  upon 
the  demurrer,  that  the  statements  with  re- 
spect to  plaintiff's  official  conduct  were  false 
and  were  published  maliciously,  they  were 
not  privileged.  Considering  the  entire  ar- 
ticle as  we  believe  it  would  be  understood  by 
readers  generally.  Its  meaning  appears  plain- 
ly to  accuse  plaintiff  with  such  misconduct 
in  office  as  to  render  him  unfit  for  such  posi- 
tion and  to  disgrace  and  degrade  him  in  the 
estimation  of  all  good  citizens,  and  was  there- 
fore libelous. 

[f]  Whether  the  language  of  the  publica- 
tion is  fairly  susceptible  of  all  of  the  libelous 
meanings  attributed  to  it  by  the  plaintiff  in 
the  Innuendoes  is  a  question  to  be  submitted 
to  the  jury  under  proper  instructions.  Bour- 
resean  v.  Evening  Journal  Co.,  63  Mich.  426, 
30  N.  W.  876,  6  Am.  St.  Rep.  320. 

We  are  of  the  opinion  that  the  petition 
states  a  cause  of  action,  and  that  the  court 
erred  in  sustaining  the  demurrer  thereto. 
The  judgment  is  reversed,  and  the  cause  will 


be  remanded  to  the  district  court,  with  di- 
rections to  vacate  the  judgment  of  dismissal 
and  to  overrule  the  demurrer. 
Reversed. 

POTTER,  O.  J,  and  SCOTT,  J.,  concni. 


(78  Or.  TI) 
TATIiOB  v.  PETERSON,  t 
(Supreme  Court  of  Oregon.    March  30,  ISlSj 

1.  Bbokers    «=>43— Compensation— Nbcessi- 

TT  OF   WEITTKN   CONIUACT. 

To  recover  for  work  and  labor  performed 
at  the  oral  request  of  the  defendant  in  selling 
land  for  him,  it  must  be  shown,  not  only  that 
the  defendant  requested  the  performance  of  the 
service  liefore  L.  O.  L.  {  808,  was  amended  by 
Acts  1900.,  p.  69,  so  as  to  require  an  agreement, 
thereafter  made,  to  sell  real  estate  on  commis- 
Aaa  to  be  in  writing,  and  forbidding  the  intro- 
duction of  any  evidence  thereof  except  the  writ- 
ing, but  also  that  the  plaintiff  performed  the 
services  prior  to  that  time,  since  there  was  no 
obligation  to  pay  tor  them  until  they  were  per- 
formed. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent  Dig.  {  44;    Dec.  Dig.  «=943.] 

2.  Bbokbbs    ^:i>43— Compensation— Neokssi- 
TT  o»  WBimEN  Contract— Full  Pekforh- 

ANCE. 

The  full  performance  by  a  broker  of  an 
oral  contract  to  sell  land  for  another  on  com- 
mission does  not  take  the  contract  out  of  the 
statute  of  frauds.    L.  O.  L.  f  808. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cient.  Dig.  {  44 ;    Dec.  Dig.  «=943.] 

8.  BaoKBBS  ^s»86  —  Coicmibsions  —  Action  — 

Proof. 

In  an  action  for  broker's  commission,  proof 
that  the  broker,  who  admittedly  had  no  exclu- 
sive agency,  offered  the  property  to  the  city,  and 
that  Uie  city  thereafter  purchased  it,  is  not 
sufficient  to  entitle  him  to  a  commission,  since 
it  fails  to  show  either  that  he  secured  the  exe- 
cution of  a  binding  contract  for  the  sale,  or  that 
he  and  not  another  was  the  means  of  bringing 
the  parties  together. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  fi  116-120;   Dec.  Dig.  «=>86.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;    W.  N.  Qatens,  Judge. 

Action  by  James  A.  Taylor  against  John 
H.  Peterson,  to  recover  a  broker's  commis- 
sion for  the  sale  of  land.  Judgment  for  the 
defendant  on  nonsuit,  and  plaintiff  appeals. 
Affirmed. 

The  most  essential  allegatiim  ot  the  com- 
plaint is  the  following: 

"That  commencing  on  or  about  Janiwry  1, 
1909,  and  ending  on  or  about  February  1,  1912, 
the  plaintiff,  at  the  special  instance  and  re- 
quest of  said  defendant,  performed  work,  lal>or, 
and  services  for  said  defendant  in  negotiating 
for  the  sale  of  the  above  described  property  and 
as  a  direct  result  of  said  negotiations,  work, 
labor,  and  services,  and  through  the  efforts  of 
said  plaintiff,  said  property  above  described  was 
sold  for  said  defendant  for  the  sum  of  $35,000." 

Asserting  that  the  reasonable  value  of 
plaintiff's  services  mentioned  is  $5,000,  and 
that  the  defendant  repeatedly  agreed  that 
said  sum  should  be  considered  between  them 
as  such  reasonable  value,  the  plaintiff  de- 
mands judgment  for  that  amount     The  an- 


4=3Far  other  casei  se*  same  topio  and  KET-NUMBBR  In  sU  Kejr-Numbered  DigMts  and  Indezea 
t  Rehearing  denied  April  20,  1916. 
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gvrer  traverses   all   tbe   allegations   of  tbe 
complaint,  and  alleges: 

"The  contract  set  forth  in  the  complaint  is 
oral  and  not  in  writing  and  Is  void  by  virtue 
of  section  806  of  Iiord's  Oregon  Laws." 

The  reply  does  not  deny'  that  the  contract 
was  oral,  bnt  does  traverse  the  conclnsion  of 
law,  to  the  effect  that  the  agreement  is  void 
imder  tbe  statute  of  frauds  of  this  state.  At 
tbe  close  of  plaintiff's  case  In  a  trial  by  Jury 
the  circuit  court  granted  a  judgment  of  non- 
init  on  motion  of  tbe  defendant,  and  tbe 
plaintUt  appeals. 

Frank  F.  Freeman,  of  Portland,  for  appel- 
lant. M.  M.  Matthiessen,  of  Portland  (Wood, 
MontaKoe  ft  Hunt,  of  Portland,  on  tbe  brief), 
for  respondent 

BURNETT,  J.  (after  stating  tbe  facts  as 
above).  Tbe  statute  in  question,  so  far  as  ap- 
ttUcable  to  tliis  case,  reads  thus: 

"In  the  following  cases  the  agreement  is  void 
unless  the  same  or  some  note  or  memorandnm 
thereof,  expressing  the  consideration,  be  in  writ- 
ing and  subscribed  by  the  party  to  be  charged, 
or  by  his  lawfully  authorized  agent;  evidence, 
therefore,  of  tbe  aj^reement  shall  not  b«  received 
other  than  the  writing,  or  secondarv  evidence  of 
its  contents.  In  the  cases  prescribed  by  law: 
*  *  *  8.  An  agreement  entered  into  subse- 
qnent  to  the  taking  effect  of  this  act,  anthoria- 
ing  or  employing  an  agent  or  broker  to  sell  or 
purchase  real  estate  for  compensation  or  a  com- 
niasion."     L.  O.  Ia.  |  808. 

The  last  clause.  No.  8,  was  embodied  in  an 
amendment  to  this  section  by  the  act  of  Feb- 
mary  9,  1009  (Laws  1909,  p.  69),  which  took 
etfect  on  May  21st  of  that  year. 

In  support  of  bis  contention  tbe  plaintiff 
testified  as  follows: 

"In  January,  1909,  Mr.  Peterson  suggested 
my  making  an  effort  to  dispose  of  his  property 
to  the  dty.  The  matter  was  talked  over.  I  was 
prepared  to  pnt  the  tender  in  at  that  time,  and 
Mr.  Peterson  finally  suggested  there  might  be  a 
change  of  administration,  therel  might  be  an  elec- 
tion in  a  few  mouths,  and  it  might  be  well  to 
wait,  thinking  probably  that  tbe  term  of  the 
administration  was  nearly  expired,  and  they 
might  not  care  to  take  it  up  until  after  elec- 
tion and  let  it  lay  over  undl  the  new  officers 
were  installed,  which  I  did.  He  confirmed  the 
matter,  I  remember,  almost  immediately.  I 
think  early  in  July,  1009,  my  first  tender,  my 
original  tender,  was  a  proposition  to  sell  for  a 
certain  figure,  or  to  trade  for  a  30-year  lease 
of  a  water  front  at  the  foot  of  Stark  street, 
which  the  dty  owned.  Mr,  Peterson  proposed 
to  trade  even  for  the  lease ;  he  was  to  erect  a 
eooerete  dock  there." 

By  timely  objection  tbe  defendant  opposed 
tbe  consideration  of  such  testimony  on  tbe 
ground  that  tbe  evidence  to  support  tbe  con- 
tract described  in  the  complaint  must  be  in 
writing.  Tbe  plaintiff  as  a  witness  also  re- 
lated a  number  of  oral  declarations  of  tbe 
defoklant  made  in  1911,  to  tbe  effect  tbat  be 
would  pay  plaintiff  just  tbe  same.  He  also 
intiodnced  In  evidence  tbe  following  docu- 
ments: (1)  Tbe  tender  be  made  to  tbe  dty 
of  Portland  under  date  of  August  4,  1911, 
offering  tbe  property  (or  sale  at  $85,000 ;  (2) 
•n  offer  of  J.  W.  Travers  proposing  to  sell 
tbe  same  property  to  tbe  dty  for  tbe  same 


price;  (3)  tbe  report  of  the  committee  on 
ways  and  means  of  tbe  council  of  tbe  city  of 
Portland,  recommending  tjiat  among  others 
the  tenders  of  J.  A.  Taylor  and  J.  W.  Travers 
be  placed  on  file,  and  submitting  an  ordi- 
nance authorizing  the  mayor  to  offer  to  tbe 
owner  of  tbe  property  in  question  the  simi 
of  $35,000  in  jail  bonds  at  par;  and  (4)  a 
transcript  of  tbe  record  of  a  conveyance  from 
tbe  defendant  and  bis  wife  to  Oxe  dty  of 
Portland  for  tbe  realty  named,  in  which  tbe 
consideration  of  $35,000  was  expressed.  Tbe 
declarations  of  several  witnesses  as  to  tbe 
reasonable  value  of  tbe  services  of  a  real 
estate  broker  who  effected  the  sale  also  ap- 
pear in  the  record.  The  plaintiff  testified  to 
tbe  effect  tbat  be  interviewed  various  mem- 
bers of  tbe  dty  council  and  endeavored  to 
create  public  sentiment  in  favor  of  tbe  pur- 
chase of  the  tract  whereon  to  build  a  dty 
Jail,  and  introduced  an  article,  signed  by  the 
defendant  and  published  in  a.  newspaper  In 
tbe  dty,  treating  of  tbe  desirability  of  tbe 
premises  in  wbidi  he  said,  under  date  of 
July  31,  1009:  "Several  weeks  ago  I  made  a 
tender  to  tbe  authorities  through  my  agent, 
J.  A.  Taylor,  of  my  projperty,"  referring  to 
that  already  mentioned. 

[1]  Tbe  foregoing  is  a  fair  resume  of  all 
tbe  testimony  Introduced  on  behalf  of  tbe 
plaintiff.  The  only  writing  said  to  be  sub- 
scribed by  tbe  defendant  Imputing  agency  to 
tbe  plaintiff  is  tbe  newspaper  artlde.  That, 
however,  does  not  purport  to  be  a  contract, 
and  does  not  express  any  consideration.  Tb» 
prindpal  question  to  be  dedded  Is  the  one 
ruled  upon  by  tbe  trial  court,  vis.,  whether 
the  plaintiff  proved  a  case  sufficient  to  be  sub- 
mitted to  the  jury.  The  utmost  tbat  can  be 
claimed  by  tbe  plaintiff,  in  view  of  bis  testi- 
mony, is  tbat  in  January,  1909,  before  the- 
enactment  of  tbe  statute  mentioned,  tbe  de- 
fendant requested  him  to  induce  the  dty  to 
purchase  tbe  pr<^erty.  There  is  no  testi- 
mony whatever  rending  to  show  that  the 
plaintiff  did  anything  in  response  to  this  re- 
quest until  July  of  tbat  year.  One  party 
may  request  another  to  perform  for  him  cer- 
tain services,  but  no  obligation  or  contract  to 
pay  for  such  services  arises  until  they  are 
performed.  We  must  rem^nber  that  the  com- 
plaint is  laid  on  tbe  allegation  that  the  plain- 
tiff, at  the  special  instance  of  the  defendant, 
performed  work,  labor,  and  services  for  tbe 
defendant.  This  averment  being  traversed.  It 
was  incumbent  upon  tbe  defendant  to  prove  tt 
by  competent  evidence.  Under  tbe  statement 
of  his  complaint  and  his  own  testimony  no 
engagement  to  pay  for  bis  labors  came  into 
existence  until  at  least  in  July,  1009 ;  for  be 
himself  says  be  did  nothing  until  tbat  time; 
and  that  was  after  tbe  new  law  went  into 
dIecL  To  prove  a  contract  for  services  of 
the  kind  dedared  aiwn  and  arising  after  tbe 
amendment  was  In  force,  tbe  statate  express- 
ly says  tbat: 

"Evidence,  therefore,  of  tbe  agreement  shall 
not  be  received  other  than  tbe  writiac  or  see- 
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ondary  evidence  of  ito  contents  in  the  cases  pre- 
scribed by  law." 

In  this  respect  our  Code  is  more  stringent 
than  any  other  to  wbiph  our  attention  has 
been  directed.  In  mandatory  language  It  for- 
bids proof  of  any  kind  other  than  the  writ- 
ing, yet  here  the  plaintiff  would  rely  upon  the 
oral  testimony  entirely  unless  we  may  except 
the  newspaper  article  to  which  reference  has 
been  made.  As  already  pointed  out,  that  does 
not  satisfy  the  statute  because,  for  one  thing, 
it  does  not  express  the  consideration. 

[2]  The  plaintiff  claims  that  he  fully  per- 
formed everything  to  be  accomplished  by'hlm, 
and  that  this  obviates  the  objection  urged  by 
the  defendant  under  the  statute.  There  is 
apparent  contrariety  of  opinion  among  the 
precedents  upon  this  question,  but  the  rule  is 
thus  laid  down  by  this  court  in  Sorenson  t. 
Smith,  65  Or.  78,  129  Pac.  767,  131  Pac.  1022, 
61  L.  R.  A.  (N.  S.)  612: 

"When  an  enactment  expressly  declares  that 
an  agreement  for  the  payment  of  a  commission 
for  securing  a  purchaser  of  land  is  void,  unless 
it  is  in  writing  and  signed  by  the  owner  of  the 
real  property,  the  rule  is  well  established  that, 
in  the  absence  of  a  written  contract,  a  full  per- 
formance of  the  services  by  the  broker  does  not 
take  the  case  out  of  the  statute  of  frauds" — 
citing  Myres  v.  Surryhne,  67  Cal.  657,  8  Pac. 
623;  Shaniclin  v.  Hall,  100  Cal.  26.  34  Pac. 
636;  McGeary  v.  Satchwell,  129  Cal.  389,  62 
Pac  68;  Dolan  v.  O'Toole,  129  Cal.  488,  62 
Pac.  92;  Beahler  v.  Clark,  32  Ind.  App.  222, 
68  N.  E.  613;  Price  v.  Walker,  43  Ind.  App. 
619,  88  N.  E.  78;  King  v.  Benson,  22  Mont. 
266,  66  Pac.  280 ;  Marshall  v.  Trerise,  33  Mont. 
28,  81  Pac.  400;  Blair  v.  Austin,  71  Neb.  401, 
98  N.  W.  1040;  Rodenbrock  v.  Gress,  74  Neb. 
409,  104  N.  W.  758;  Barney  v.  Lasbury,  76 
Neb.  701,  107  N.  W.  989;  Gerard-FiUio  Co.  v. 
McNair,  68   Wash.   321,   123   Pac.   462. 

The  same  precept  was  reiterated  in  Slot- 
boom  v.  Simpson  Lbr.  Co.,  67  Or.  616, 136  Pac. 
889,  136  Pac.  641. 

'  [3]  Again,  it  is  taught  in  Yorlc  t.  Nash,  42 
Or.  321,  71  Pac.  69,  Hardy  y.  Sbeedy,  68  Or. 
195,  113  Paa  1133.  Henry  v.  Barker,  61  Or. 
276,  118  Pac.  205,  122  Pac.  298,  and  in  Grind- 
staff  V.  Merchants'  Investment  &  Trust  Co., 
61  Or.  310,  122  Pac.  46,  that  in  the  perform- 
ance oC  a  contract  like  the  one  upon  which 
the  plaintiff  relies  the  broker  must  do  one  of 
two  things  before  he  can  recover  bis  commis- 
sion from  his  employer ;  he  must  furnish  bis 
principal  a  binding  contract  executed  by  an 
intending  purchaser  who  is  able  to  buy  and 
upon  whom,  if  he  fails  to  buy,  the  principal 
may  have  recourse,  or  the  broker  must,  by 
some  means,  bring  the  buyer  and  seller  to- 
gether or  into  communication  with  each  other 
so  they  may  themselves  make  the  contract 
and  conclude  the  sale.  If  he  falls  short  of 
this  be  fails  in  the  performance  of  bis  con- 
tracts. His  efforts  are  in  vain.  Conceding 
to  the  testimony  of  the  plaintiff  its  full  value 
on  this  point,  it  shows  nothing  more  than  that 
lie  endeavored  to  induce  the  municipal  au- 
thorities to  take  measures  for  the  purchase 
of  the  property  by  the  dty;  but  whether  It 
was  his  argument  which  brought  about  the 


final  result,  or  that  of  Travers,  or  of  the  de- 
fendant himself,  the  record  is  silent  Cpoa 
that  feature  we  are  left  to  mere  conjecture, 
for  the  plaintiff  does  not  pretend  that  he  bad 
the  exclusive  right  to  negotiate  a  sale  of  tbe 
property.  The  essential  element  without 
which  recovery  cannot  be  had  upon  the  quan- 
tum meruit  is  that  the  services  counted  upon 
were  of  some  value  to  the  principal  for  whom 
they  were  rendered.  West  v.  McDonald,  64 
Or.  203,  127  Pac.  784,  128  Pac.  8ia  Inde- 
pendent of  the  statute  of  frauds,  therefore,  if 
we  could  consider  this  under  the  head  of  rea- 
sonable worth,  the  testimony  of  the  plaintiff 
falls  short  of  showing  that  the  defendant 
reaped  any  benefit  from  the  services  mention- 
ed in  the  complaint.  In  default  of.  his  hav- 
ing exclusive  authority  to  effect  a  sale,  the 
mere  transfer  of  the  title  does  not  prove  that 
he  accomplished  that  result.  From  every 
point  of  view  the  Judgment  of  the  court  In 
granting  a  nonsuit  was  correct,  and  It  Is  af- 
firmed. 

MOORE,  G.  J.,  and  McBRIDE  and  BEN- 
SON, JJ.,  concur. 


(7<  Or.  »t) 
WEBER  et  al.  t.  RICHARDSON  ef  al.t 
(Supreme  Court  of  Oregon.    March  30.  1915.) 

1.  Appeal  and  Ebbob  «=»  1002— Findings— 
Conclusiveness. 

A  finding  on  conflicting  testimony  of  wit- 
nesses appearing  before  and  personally  known 
to  the  court  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3935-3937 ;  Dec.  Dig.  <S=> 
1002.] 

2.  Vendor  and  Pubchaseb  €=3231  —  Bona 
Fide  Pubchaseb— Noxicb—Inbtbuiibnt  Not 
Entitled  to  Recobd. 

The  recording  of  a  contract  neither  sealed, 
witnessed,  nor  acknowledged  does  not  impart 
notice. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  487,  613-639;  Dec. 
Dig.  <S=>231.] 

3.  Tbusts  «=s>357  —  Declabation  or  Tbust  — 
Failube  to  Give  Notice  of  Tbust. 

Where  a  purchaser,  to  procure  money  to 
pay  on  the  contract,  made  a  contract  with  a 
third  person  to  advance  money,  and  agreed  to 
secure  the  title  to  the  land  and  hold  one-half  for 
the  third  person  and  execute  a  declaration  of 
trust,  but  the  purchaser  never  legally  recognised 
the  third  person's  interest  the  third  person  was 
not  negligent  for  failure  to  give  notice  of  the 
trust  charged  on  tbe  land. 

[EM.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {g  539-552;    Dec.  Dig.  «=s»357.] 

4.  Cobpobations  ®=3428— Noticb  to  Ovticebs 
—Effect. 

The  rule  that  notice  to  the  president  of  a 
corporation  is  notice  to  it  does  not  apply  when 
the  officer  acts  for  himself  and  adversely  to  the 
corporation,  in  which  case  his  knowledge  is  not 
imputed  to  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  !{  1748-1761;   Dec  Dig.  ®=»42&1 

6.  Tbusts  «=»S57— Enfobckkent— Evidencb. 
A  purchaser  of  real  estate,  to  procure  mon- 
ey to  make  payments  under  the  contract,  con- 
tracted with  a  third  person  to  advance  money, 
and  agreed  to  take  title  in  his  own  name,  but 
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to  hold  one-half  of  the  real  estate  for  the  third 
person  and  execute  a  declaration  of  trust.  The 
purchaser  oiiganiEed  a  corporation,  and  it  ac- 
quired title  to  all  the  real  estate  and  the  pur- 
chaser, who  was  an  officer,  obtained  stocs  in 
tbe  corporation.  The  stoclc  was  transferred  to 
another  stoclibolder  witbont  consideration. 
held  that,  thouj;h  it  be  assumed  that  the  cor- 
poration had  no  knowledge  of  the  contract  be- 
tween the  purchaser  and  the  third  person  where- 
by a  trust  was  to  be  charged  on  tbe  land  in 
favor  of  the  third  person,  the  stock  was  in 
equity  impressed  with  a  trust  in  favor  of  the 
third  person  to  the  amount  of  his  equiCable  in- 
terest 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  SS  639-652;    Dec.  Dig.  «=3357.] 

6.  FBAUDDLENT  ■  CONVXTANOSB   «=s>277— CoN- 
BIDK£ATION — BUBDKN  OF  PROOF. 

Where. a  transfer  of  property  is  alleged  to 
have  been  fraudulent  as  against  creditors  of 
the  transferror,  the  transferee  has  the  burden 
of  proving  payment  of  consideration  to  show 
that  be  was  an  innocent  purcbaser. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ||  799,  800-^4;  Dec 
Dig.  <S=>277.I 

7.  TsuBTs    «=>375— Enfobceuknt— Dbcskb. 

A  decree  which  adjudpies  that,  on  payment 
by  defendant  to  plaintiff  of  a  specined  sum,  real 
estate  described  shall  be  discharged  from  a 
trust  in  favor  of  plaintiff,  but  if  the  payment 
is  not  made  plaintiff  shall  have  a  lien  on  tbe 
property  as  security,  must  fix  a  time  within 
which  payment  shall  be  made. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  H  613,  615,  616 ;    Dec.  Dig.  <8=»376.J 

8.  TBuars    ^=>376— Enfobceioent— Dkcbxi. 

A  decree  which  adjudges  that,  on  payment 
by  defendant  to  plaintiff  of  a  specified  sum, 
certain  real  estate  shall  be  discharged  from  a 
trust  in  favor  of  plaintiff,  but  on  a  failure  to 
pay  plaintiff  shall  have  a  lien  as  security  for  the 
payment  of  the  amount,  must  provide  that 
plaintiff,  on  receiving  payment  or  taking  title, 
shall  convey  to  defendant  an  interest  in  other 
real  estate  which  had  been  conveyed  to  him 
u  security. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  613,  615,  616;   Dec  Dig.  «=»375.] 

Department  1.  Appeal  from  <Xrcult  Conrt, 
Multnomah  County;  Henry  K.  McGinn, 
Judge. 

Action  by  Josepl)  Weber  and  another 
against  A.  B.  Richardson  and  others.  From  a 
judgment  for  plaintiffs,  certain  ot  the  de- 
fendants appeal.   Modified  and  affirmed. 

TtOa  Is  a  snlt  by  Joseph  Weber  and  Frank 
I.  Weber  against  A.  B.  Kichairdson,  the  Rich- 
ardson Investment  Comptlny,  a  corporation, 
and  J<dm  P.  Sharkey,  for  an  accounting  and 
to  Impress  a  lien  on  real  property.  F^om  a 
decree  for  the  plaintiffs  as  prayed  for,  the 
defendants  Richardson  and  the  corporation 
appeal. 

R.  A.  Letter,  of  Portland  (GrlfBtb,  I/elter  & 
Allen,  of  Portland,  on  the  brief),  for  appel- 
lants. Sanderson  Reed,  of  Portland  (Reed  & 
Bell,  ot  Portland,  on  the  brief),  for  respond- 
ent& 

MOORE,  C.  J.  The  evidence  shows  that 
a  contract  was  made  July  20,  1908,  whereby 
Ellis  Q.  Hughes  engaged,  upon  tbe  paj-ment 
of  a  stipulated  consideration,  to  sell  and  con- 


vey to  the  defendant  Sharkey  certain  real 
property  in  Waverly,  a  suburb  of  Portland, 
Or.  Mr.  Hughes  died  testate  August  27, 1909, 
leaving  aa  hi&  sole  heirs .  at  law  Maria  L. 
Hughes,  his  widow,  and  Mrs.  Louise  J.  Mar- 
tin, a  daughter.  At  tbe  time  of  Mr.  Hughes' 
death  there  was  past  due  on  account  of  the 
purchase  price  of  the  land  $8,800  and,  on  un- 
matured Installments  thereof,  the  further 
sum  of  $16,900.  Evidently  to  obtain  money 
with  which  to  pay  the  obllgatlouB  In  arrears, 
a  written  contract  was  made  September  30, 
1909,  by  the  plaintiffs  and  Sharkey,  whereby 
he  secured  from  them  $10,000,  and  agreed  to 
complete  the  purchase  of  such  land,  to  take 
the  title  in  bis  name,  but  to  bold  an  undivided 
half  of  the  premises  for  them  and  to  execute 
a  declaration  of  such  trust  The  contract 
further  provided  that  he  should  sell  the  land, 
receive  payments  therefor,  retain  16  per  cent, 
thereof  as  commission,  and  on  the  first  day 
of  each  succeeding  month  render  an  accurate 
statement  of  the  sums  so  obtained  to  the 
plaintiffs,  who  were  entitled  to  one-half  of 
the  money,  less  such  brokerage.  It  was'  guar- 
anteed by  the  writing  that  from  the  profits 
to  be  derived  from  such  sales  the  plaintiffs 
would  double  their  money,  and  If  they  failed 
to  do  so  Sharkey  would  make  up  the  deflden- 
cy.  This  contract  was  never  recorded.  The 
last  testament  of  Mr.  Hughes  was  duly  ad- 
mitted to  probate  October  18,  1909,  and  Mrs. 
Hughes  was  regularly  appointed  administra- 
trix with  the  will  annexed  and  thereupon 
qualified  for  the  trust  Pursuant  to  an  order 
of  the  county  court  of  Multnomah  county,  Or., 
and  In  consideration  of  the  payment  of  a  sum 
of  money  by  Sharkey  on  account  of  the  debt 
that  was  past  due,  and  the  giving  by  him  and 
bis  wife  of  a  mortgage  of  the  premises,  to 
secure  $14,881.23,  the  remainder  of  the  pur- 
chase price,  Mrsw  Hughes  In  her  representa- 
tive capacity  and  individually,  and  Mrs.  Mar- 
tin and  her  husband  on  November  8,  1909,  ex- 
ecuted to  Sharkey  a  deed  conveying  all  such' 
reel  property.  In  consideration  of  the  release 
by  the  defendant  Richardson  of  Sharkey's 
promissory  note  for  $3,500  and  Interest  and 
the  payment  by  Richardson  of  tbe  remainder 
of  $10,000,  Sharkey  agreed  to  convey  to  a 
corporation  to  be  formed  by  them  an  imdl- 
vlded  half  of  such  lands.  O.  W.  Holcomb, 
Richardson,  and  Sharkey  on  April  22,  1910, 
lacori>orated  the  Richardson-Sharkey  Com- 
pany, with  a  capital  stock  of  $25,000,  divided 
Into  250  shares  of  the  par  value  of  $100  each. 
Of  these  Richardson  subscribed  for  100 
shares,  Sharkey  for  a  like  number,  and  Hol- 
comb for  1  share,  nie  company  was  organis- 
ed the  next  day  by  electing  as  directors  eadi 
of  such  stock  subscribers  who  after  having 
duly  qualified  chose  Sharkey  president,  Hol- 
comb vice  president,  and  Richardson  secre- 
tary and  treasurer.  Sharkey  and  his  wife^ 
on  April  23,  1910,  for  the  expressed  consider- 
ation of  $20,100,  evidenced  by  the  capital 
stock  subscribed  for,  executed  to  the  Richard- 
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8on-Sbarkey  Company  a  deed  to  all  saCb  real 
proi>erty  that  remained  unsold,  subject,  how- 
ever, to  the  lien  of  the  mortgage  referred  to, 
and  also  transferred  to  the  corporation  all 
the  contracts  that  had  been  made  for  the  sale 
of  land  and  the  right  to  the  money  then  re- 
maining due  thereon,  amounting  to  |23,468.- 
47,  whereupon  shares  of  capital  stock  were 
issued  and  delivered  as  subscribed  for, 

[1]  The  plaintiils  have  received  on  accoudt 
of  the  $10,000  which  they  furnished  to  Shar- 
key <mly  ^24,28.  He  on  May  9, 1911,  caused 
to  be  conveyed,  by  a  corporation  in  which  be 
was  interested,  to  the  plaintiff  Frank  I.  We- 
bw,  76  lots  in  Waverlelgh  Heights,  a  suburb 
of  Portland,  which  real  property  was  then 
heavily  incumbered  with  liens.  This  deed 
was  not  recorded  until  August  9th  of  that 
year,  when  the  culmination  of  threatened 
suits  against  Sharkey  evidently  induced  the 
filing  of  the  conveyance  in  the  proper  ofiBce. 
The  grantee  last  named  testified  that  such 
deed  was  executed  and  recorded  without  bis 
knowledge,  while  Sharkey'  stated  upon  oath 
that  the  conveyance  was  made  pursuant  to 
an  agreement  with  audi  witness  who  accept- 
ed the  land  In  full  settlement  of  all  claims  on 
account  of  the  $10,000  so  furnished.  Based 
on  this  testimony  the  trial  court  found  that 
the  oonveyanoe  was  intended  only  as  a  mort- 
gage to  secure  the  plalntUTs'  demand.  That 
court  not  only  saw  these  witnesses  but,  as  in- 
dicated by  an  expression  In  the  transcript, 
personally  knew  them,  and  hence  the  finding 
in  this  particular  must  be  upheld. 

A.  B.  Richardson  testified  that  on  July  14, 
1911,  Sharkey  transferred  90  of  bis  100 
shares  of  the  capital  stock  of  tbe  corporation, 
but  it  does  not  appear  to  whom  they  were 
assigned,  or  what  sum  of  money  or  value  in 
property,  if  any,  was  given  for  them.  It  ap- 
pears from  the  record  of  a  stockholders'  meet- 
ing, held  August  30,  1911,  that  the  following 
named  persons  were  present  and  held  cor- 
porate stock,  viz.:  A.  B.  Richardson,  107 
shares,  J.  P.  Sharkey,  2  shares,  J.  P.  Matting- 
ly,  "1  share,  and  Q.  W.  Holcomb,  1  share. 
From  this  entry  it  is  fair  to  infer  that  Rldi- 
ardson  had  secured  97  shares  of  the  stock 
originally  held  by  Sharkey,  but  whether  he 
paid  anything  therefor  is  not  disclosed  by  the 
transcript  of  the  testimony.  The  shares  of 
stock  held  by  Holcomb  and  Mattingly,  re- 
spectively, were  paid  for  by  Richardson  as 
testified  to  by  him. 

The  stockholders  of  the  Richardson-Shar- 
key Company,  at  a  special  meeting  held  Au- 
gust 30,  1912,  by  a  vote  of  a  majority  of  all 
the  stock,  adopted  supplementary  articles, 
whereby  the  name  of  the  corporation  was 
changed  to  that  of  the  defendant,  the  Rich- 
ardson Investment  Company,  and  five  days 
thereafter  the  Secretary  of  State  issued  a 
certificate  acknowledging  the  filing  and  re- 
cording of  such  additional  Instrument. 

It  is  contended  by  appellants'  counsel  that 
as  the  contract  entered  into  between  the 
plaintiffs  and  Sharkey  was  never  recorded, 


and  as  no  other  stockholder  ever  knew  any- 
thing about  such  agreement  until  this  suit 
was  instituted,  the  Richardson-Sharkey  Com- 
pany was  an  innocent  purchaser  of  the  real 
property;  that  in  negotiating  such  sale  Shar- 
key acted  adversely  for  himself,  and  the 
knowledge  he  had  of  such  trust,  though  he 
was  president  of  the  corporation.  Is  not 
chargeable  to  it;  that  as  between  the  appel- 
lants and  the  plaintiffs  the  failure  of  the  lat- 
ter to  secure  the  money  furnished  to  Shar- 
key was  due  to  their  neglect  to  have  the  con- 
tract recorded,  and  the  loss  occa8l<ned  tboe- 
by  should  fall  on  them  rather  than  on  inno- 
cent third  persons  who  relied  upon  the  validi- 
ty of  the  record  title,  and  for  these  reasons 
an  error  was  committed  in  rendering  the  de- 
cree herein. 

[J,  3]  The  contract  entered  into  by  the 
plaintiffs  and  Sharkey  was  neither  sealed, 
witnessed,  nor  acknowledged,  and  if  it  had 
been  recorded,  no  notice  would  have  been 
imparted.  It  is  reasonable  to  suppose  that 
the  declaration  of  trust  which  Sharkey  was 
to  have  made  when  he  secured  the  title  to 
the  land  would  have  been  executed  with 
Budi  formalities  as  to  entitle  it  to  be  record- 
ed. The  recognition  of  the  plaintiffs'  right 
in  the  pronlses  never  having  been  legally 
made  by  Sharkey,  they  cannot  properly  be 
accused  of  any  neglect  in  failing  to  give  no- 
tice of  the  trust  which  should  have  been 
charged  upon  the  land. 

[4]  The  general  rule,  deduced  from  the 
presumption  that  official  duty  will  be  regu- 
larly performed,  is  that  notice  given  to  the 
president  or  other  manager  of  a  corporation 
is  notice  to  it.  This  precept  Is  usually  sub- 
ject to  the  exception  that  when  sudi  officer 
acts  for  himself  and  adversely  to  the  cor- 
poration, the  presumption  referred  to  cannot 
reasonably  be  Indulged  that  he  would  vol- 
untarily inform  bis  principal  of  any  fact 
tending  to  disparage  the  title  or  to  diminish 
the  interest  which  he  would  seek  to  estab- 
lish to  bis  own  advantage,  and  in  aach  case 
the  knowledge  he  possesses  cannot  be  imput- 
ed to  the  corporation.  1  Am.  &  Bng.  Ency. 
tAw  (2d  Ed.)  1146 ;  10  Cyc.  1063 ;  Angel  & 
Ames,  Corp.  g  306;  Clark  &  Marshall,  Corp. 
p.  2207.  In  a  note  to  the  case  of  Bookhouse 
V.  Union  Publishing  Co.,  2  L.  B.  A.  (N.  S.) 
903,  996,  in  referring  to  two  qualifications  of 
the  deviation  from  the  general  mle.  It  Is 
said: 

"(1)  That  the  exception  does  not  appl^  when 
the  officer  of  the  corporation,  though  ne  acts 
for  himself  or  a  third  person,  is  also  the  sole 
representative  of  the  corporation  in  the  trans- 
action. This  qualification,  as  applied  by  the 
cases,  ia  not  at  all  dependent  upon  the  question 
whether  or  not  the  corporation  would  be  ben- 
efited by  tSie  transaction  as  a  whole,  if  the 
knowledge  possessed  by  its  officer  were  held  not 
to  be  chargeable  to  it  {2)  That  the  exception 
does  not  apply  where  the  corporation,  if  it 
were  held  not  to  be  chargeable  with  notice  of 
the  fraud  of  it^  officer,  would,  as  a  result  of 
the  whole  transaction,  be  in  a  better  position 
than  if  the  transaction  had  never  taken  place." 
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[I]  Assuming,  without  deciding,  that  the 
Blchardson  Investment  Company  had  no 
knowledge  of  the  contract  entered  Into  by 
iSharkey  and  the  plaintiffs,  whereby  a  trust 
was  to  have  been  charged  upon  the  land  In 
their  favor,  and  that  notice  thereof  cannot 
be  Imputed  to  the  corporation,  a  court  of 
equity  will  brush  aside  the  several  transfers 
and  look  through  the  whole  transaction  when 
such  course  can  be  pursued  without  Injury 
to  Innocent  parties.  It  will  not  be  presumed 
that  Sharkey  Intended  to  commit  a  wrong 
when  he  agreed  with  Richardson  to  transfer 
on  the  latter's  account  an  undivided  half  In- 
terest in  the  land  to.  the  corporation,  and 
hence  it  must  be  taken  for  granted  that  he 
was  dealing  only  with  his  own  moiety  in  the 
premises.  It  will  be  kept  in  mind  that  he 
conveyed  to  the  corporation  the  entire  real 
property  and  also  assigned  to  it  the  sums  of 
money  due  and  to  mature  on  contracts  he 
had  made  for  the  sale  of  parts  of  the  land. 
As  he  received  for  the  estate  and  cboees  in 
action  thus  granted  and  transferred  corpo- 
rate stock  of  the  par  value  of  ¥10,000,  such 
proportional  part  of  the  capital  equitably  be- 
longs to  the  plainhffs. 

[•]  The  testimony  shows  that  prior  to  the 
trial  herein,  Sharkey  had  transferred  this 
ttloCk  of  stock,  and  diat  Richardson  held 
nearly  all  of  it  A  careful  examination  of 
the  transcript  of  the  testimony  fails  to  show 
that  he  paid  any  consideration  for  this  stock. 
It  was  Incumbent  upon  him.  to  establish  that 
foct,  but,  having  failed  in  this  respect,  it 
must  be  taken  for  granted  that  he  was  not 
an  innocent  purchaser  thereof.  In  the  notes 
to  the  case  of  Hagerman  v.  Buchanan,  14 
Am.  St  Rep.  732,  748,  it  Is  said: 

"As  a  volantary  transfer  must  either  be  en- 
toreei  or  disregarded,  according  to  the  intent 
which  must  be  imputed  to  the  grantor  at  the 
time  it  waB  executed,  it  is  of  toe  utmost  im- 
portance to  ascert'ain  from  what  circnmstances 
the  fraudulent  intent  should  or  should  not  be 
presumed.  If  the  grantor  is  at  the  time  finan- 
cially embarrassed,  if  there  are  judgments  ren- 
4)ered  or  actions  pending  against  him  or  suits 
tbreafened,  his  vofuntair  conveyance  is  unques- 
tionably fraudulent  and  void  as  against  credi- 
tors." 

It  appears  from  the  evidence  that  at  one 
time  Sharkey  was  wealthy,  but  his  money  be- 
ing invested  in  suburban  real  property,  and 
sales  thereof  having  temporarily  declined,  he 
became  flnanciolly  embarrassed,  so  much  so 
that  several  suits  were  instituted  against 
him  and  he  was  seemingly  compelled  to 
resort  to  expedients  which  in  prosperous 
times  be  would  have  scorned.  We  conclude, 
therefore,  that  the  last  transfer  by  Sharkey 
to  Richardson  of  such  stock  was  fraudulent 
and  void  as  against  the  plaintiffs. 

(71  Tile  trial  court  decreed  that  upon  the 
iwyment  by  the  defendants  to  the  plaintiffs 
of  18,075.72,  the  remainder  due,  with  inter- 
est, all  the  real  property  involved  herein 
should,  bfe  discharged  from  the  trust  but  if 
the  former  failed  in  tills  respect,  the  latter 


should  have  a  lien  on  an  undivided  one-half 
of  the  premises  as  security  for  the  payment 
of  that  amount  free  from  any  incumbrances 
created  or  suffered  by  either  of  the  defend- 
ants, but  no  time  was  specified  within  which 
the  payment  was  to  be  made.  This  part  of 
the  determination  vrill  be  modified  so  as  to 
allow  60  days  from  the  entry  of  the  mandate 
in  that  court  in  which  to  raise  that  amount 
of  money,  and  if  it  is  not  paid  within  that 
time,  this  decree  shall  stand  as  and  for  a 
conveyance  to  the  plaintiffs  of  an  undivided 
one-half  of  all  the  real  property  Involved  and 
also  all  interests  of  the  defendants  therein  as 
of  April  23,  1910,  when  the  deed  was  execut- 
ed to  the  Richardson-Sharkey  Company. 

[I]  In  preparing  the  decree  several  lots 
were  inadvertently  included,  which  should 
not  have  been  so  Usted,  and  this  error  must 
be  corrected  in  the  mandate.  As  no  provi- 
sion was  made  In  the  decree  that  the  plain- 
tiffs, upon  receiving  the  amount  of  money 
awarded  them,  or  in  default  thereof  by  tak- 
ing title  to  an  undivided  half  of  the  premis- 
es, should  convey  to  the  defendant  corpora- 
tion the  interest  which  they  hold  by  deed  as 
security  in  the  Waverlelgh  Heights  lots,. an- 
other alteration  must  be  made  to  that  effect. 
With  these  modifications  the  decree  com- 
plained of  should  be  affirmed;  and  it  is  so 
ordered. 

The  changes  that  have  been  indicated  are 
not  considered  of  sufficient  importance  to 
entitle  the  appellants  to  their  costs  in  this 
court 

BURNETT,  McBRIDE,  and  BENSON,  JJ., 
concur. 

(7B  Or.  Bl») 
McGINNIS    V.    STUDBBAKER    CORPORA- 
TION OF  AMERICA. 
(Supreme   Court  of  Oregon.     April  9,  1916.) 

Pkincifai.  and  Agent  «=»41— TebminaTion 

OF  Kmflothknt — Complaint. 

Alleged  loss  of  opportunity  to  sell  to  pro- 
spective purchasers  listed  by  plaintilf  kM  the 
pith  o(  his  complaint  for  termination  of  his 
employment  to  sell  defendant's'  automobiles  on 
commission. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Dec.  Dig.  4=>41.] 

On  rehearing.    Denied. 

For  former  opinion,  see  146  Fac.  82S. 

HARRIS,  J.  The  plaintiff  has  filed  a  pe- 
tition for  a  rehearing,  and  he  contends  that 
the  court  misapprehended  the  issue  presented 
by  the  pleadings.  We  made  the  statement, 
advisedly,  that: 

"The  pith  of  plaintiff's  complaint  is  that  the 
termination  of  bis  employment  deprived  bim  of 
the  opportunity  of  selling  to  the  prospective 
pnrctiasers  listed  by  him.  xnd  the  evidence  is 
largely  directed  to  tbat  pliu.:e  of  the  case." 

The  complaint  alleges  tbat: 

"It  was  understood  and  agreed  that  the  early 
portion  of  said  year  for  which  plaintiff  was  em- 
ployed should  be  by  plaintiff  devoted  to  securing 


^saPor  other  naiei  see  lame  topic  and  KRT-NUMBER  In  all  Key-Numbered  ClgpsU  aod  iDdazu 
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listB  of  prospective  pnrchasers  of  said  cars  and 
in  interesting  prospective  purchasers  thereof  in 
the  types  end  models  of  cars  manufactured  by 
defendant,  and  said  defendant  therein  and  there- 
by agreed  not  to  terminate  plaintiffs  said  em- 
ployment until  the  end  of  said  year,  and  to  give 
plaintiff  a  reasonable  opportunity  to  consum- 
mate sales  to  all  such,  persons  whose  names  were 
put  on  said  list  as  might  be  desirous  of  purchas- 
ing any  of  the  types  of  automobiles  manufac- 
tured by  defendant;  that,  in  consideration  of 
plaintifTs  services  in  securing  purchasers  of  said 
output  of  defendant,  said  defendant  promised 
and  agreed  to  pay  plaintiff  5  per  cent,  of  the 
factory  list  price  of  all  automobiles  for  which 
plaintiff  should  secure  orders  and  which  plain- 
tiff should  sell  from  the  output  of  said  defend- 
ant, including  automobiles  manufactured  by 
other  firms  and  corporations,  and  which  were 
acquired  and  offered  for  sale  by  defendant." 
"That  plaintiff,  on  or  about  the  said  21st  day 
of  January,  1913,  began  work  under  said  em- 
ployment, and  for  a  period  of  about  ten  weeks 
thereafter  devoted  his  time  exclusively  to  secur- 
ing lists  of  prospective  purchasers  of  the  vari- 
ous types  and  models  of  automobiles  offered  for 
sale  by  defendant,  and  to  demonstrating  such 
automobiles  to  said  purchasers,  and  inducing 
said  prospective  purchasers  to  purchase  auto- 
mobiles of  and  from  defendant;  that,  in  viola- 
tion of  the  contract  and  agreement  aforesaid, 
said  defendant  during  the  said  ten  weeks  failed 
and  neglected  to  supply  plaintiff  with  or  keep 
on  band  for  plaintiff's  use  any  automobiles  of 
the  aforesaid  types,  known  as  Studebaker  35 
and  Studebaker  6,  and  plaintiff  was  thereby 
wholly  prevented  from  making  an^  demonstra- 
tions of  said  classes,  although  plaintiff  had  se- 
cured names  of  and  entered  into  negotiations 
with  many  prospective  purchasers,  said  persons 
being  named  In  Schedule  A  annexed  hereto." 

And  then  plaintiff  details  bis  grievance  on 
account  of  the  failure  to  supply  sufficient 
cars  for  demoastrating  purposes.  Continu- 
ing the  complaint  asserts: 

"That  on  or  about  the  8th  day  of  April,  1913, 
plaintiff  had  secured  and  turned  over  to  defend- 
ant, for  the  purpose  of  permitting  defendant  to 
keep  a  record  thereof,  a  large  list  of  the  names 
of  prospective  purchasers  of  the  various  types 
of  automobiles  offered  for  sale  by  defendant, 
which  list  is  hereto  annexed  and  marked  Sched- 
ule A,  and  plaintiff  had  expended  a  great  deal  of 
time  and  labor  in  securing  said  lists  and  in 
negotiating  with  said  purchasers  for  the  sale 
of  each  thereof  of  the  various  types  of  automo- 
biles manufactured  by  defendant,  and,  had 
plaintiff  been  permitted  to  continue  in  his  said 
employment  for  defendant,  and  had  defendant 
kept  and  performed  the  said  agreement  of  em- 
ployment on  its  part,  and  supplied  plaintiff  with 
a  sufficient  number  of  demonstrating  cars  to 
enable  plaintiff  to  demonstrate  the  merits  there- 
of to  the  persons  named  in  said  lists  and  other 
prospective  pnrchasers  of  automobiles,  and  sup- 
plied plaintiff  with  a  sufficient  number  of  au- 
tomobiles to  enable  him  to  consummate  sales  to 
said  prospective  purchasers,  plaintiff  would  have 
been  able  to  realize  as  his  commission  under 
said  contract  on  sales  to  be  made  by  him  during 
said  year  of  his  employment  and  from  and  after 
the  mid  8th  day  of  April,  1913,  the  sum  of 
$1,600." 

The  remainder  of  the  complaint,  as  we 
Ond  it  in  the  printed  abstract,  occupies  about 
three  pages,  and,  with  the  exception  of 'the 
three  clauses  "or  to  any  other  persons,"  "or 
to  any  one"  "to  any  persons,"  the  listed  pros- 
pective purchasers  constitute  the  subject- 
matter  of  such  remainder  of  the  complaint 


The  alleged  loss  of  opportunity  to  sell  to 
prospective  pnrchasers  listed  by  plaintiff  la- 
the pith  of  the  complaint  as  plaintiff  has  told 
the  story  of  his  grievance  in  bis  writtea 
pleading. 

The  petition  for  a  rebearlng  Is  denied. 

MOORE,  a  J.,  and  McBRIDB  and  BEAM,. 
JJ.,  concur. 

(7S  Or.  GM> 
STATE,  on  InL  of  HEDGES,  Dist.  Atty.,  r. 
AMDRESEN  et  al. 

(Supreme   Court  of  Oregon.     April   2,   1918.)- 

1.  MUNICIPAI.  COBPORA-nONS  «=>46— Chabtkb. 
Amendment— Adoption  op  Resolution. 

Under  an  ordinance  passed  to  carry  out  the 
initiative  and  referendum  powers  reserved  to- 
voters  of  municipalities  by  Const,  art  4,  f  la. 
and  article  11.  |  2.  providing  that  an  amend- 
ment to  the  charter  might  be  proposed  and  sub- 
mitted to  vote  by  resolution  of  the  council  filed 
with  the  recorder  at  least  21  days  before  the 
election  thereon,  a  resolution  to  submit  a  char- 
ter amendment  adopted  on  February  8th.  and 
filed  and  published  '^o  come  up  for  second  read- 
ing and  final  passage"  on  February  19th,  was 
filed  within  the  21  davs  before  the  special  elec- 
tion set  for  March  3a,  as  from  the  day  of  fil- 
ing all  interested  persons  had  an  opportunity  to-: 
consider  the  details  of  the  ifmendment  which 
was  the  purpose  of  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  Ii  123-120;  Dec.  Dijc^ 
«=>46.] 

2.  Municipal  Cobpobationb  «=946  —  EIlko- 
TION— Rbsolution. 

L.  O.  L.  i  3481.  part  of  the  act  on  direct 
legislative  elections,  by  its  terms  applying  only 
to  the  operation  of  the  initiative  and  referendum- 
in  cities  as  to  matters  not  conflicting  with  ex- 
isting municipal  legislation,  providing  that  no- 
resolution  shall  be  effective  until  30  days  after 
its  passage  by  the  council  or  30  days  after 
its  passage  over  the  mayor's  veto,  did  not  gov- 
ern a  proceeding  to  amend  a  city  charter,  under 
the  authority  of  the  Constitution,  as  to  tbe- 
exercise  of  powers  thereby  conferred;  but  the 
ordinance  provisions  governed  such  proceeding., 
and  thereunder  a  resolution  for  a  vote  upon  a 
charter  amendment  was  effective  immediatelr' 
upon  its  adoption  by  the  conncil. 

[EA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  123-12Q;  Dee.  Dix. 
«=s»4e.] 

3.  Municipal  Cobpobationb  «s»4<WAvei(d- 
MENT  TO   Chabteb— Election— SuFFiciKNCT 

OF  Ballot. 

Under  an  ordinance  providing  that  charter- 
amendments  submitted  by  the  city  conncil  with- 
out initiative  petitions  shall  be  designated  on 
the  ballot  "Charter  Amendments  Submitted  to- 
the  Voters  by  the  City  Council,"  a  ballot  for  a. 
special  city  election  to  vote  solely  upon  a  bill 
for  an  act  to  amend  the  city  charter  by  proyid- 
ing  for  a  water  supply,  to  issue  bonds  therefor. 
and  to  create  a  construction  commission,  not. 
containing  the  prescribed  designation,  was  suffi- 
cient, as  it  informed  the  voters  so  that  they 
could  intellij^ently  express  their  will;  mere  ir- 
regularities in  the  form  of  a  ballot,  not  prevent- . 
ing  a  full  and  free  expression  of  the  will  of 
the  electors,  being  immaterial,  and  not  Titlatinir 
the  election. 

[Ed.  Note.— For  other  cases,  see  Municipal' 
Corporations.  Cent  Dig.  I!  123-125;  Dec.  Dig. 
«=>46.] 
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4.  MUKICIFAI.    COBPOBATIORB    «=»271  — PoW- 
EB8— CONSTBUCTION    OF   WATEBW0BK8. 

The  construction  of  waterworks  is  peculiar- 
Ijr  a  local  matter,  within  the  authority  of  a  mn- 
aicipality  to  make  stiitable  provision  therefor. 
[Ed.  Note. — For  other  cases,  see  Municipal 
CorporationB,  Cent.  Dig.  {  726;  Dec  Dig.  <S=s> 
2n.] 

In  Banc.  Original  proceeding  in  the  nature 
of  qno  warranto  by  the  State,  on  the  Infor- 
mation of  Gilbert  L.  Hedges,  District  Attor- 
ney for  Clackamas  County,  Or.,  against  Wil- 
liam Andresen  and  others.  Judgment  for  de- 
fendants. 

Gilbert  L.  Hedges,  of  Oregon  C^ty,  for 
plaintiff.  G.  Schuebel  and  lAvj  Stlpp,  both  of 
Oregon  City,  for  defendants. 

BEiAN,  J.  The  authority  for  a  munici- 
pal corporation  to  amend  Its  charter  and  to 
adopt  local  or  special  legislation  Is  confev 
red  by  the  fundamental  law  of  the  state. 
Section  la  of  article  4  of  the  Constitution  or- 
'dalns  in  part: 

"The  initiatiTe  and  referendom  powers  re- 
served to  the  people  by  this  Constitution  are 
hereby  further  reserved  to  the  leeal  voters  of 
every  municipality  and  district,  as  to  all  local, 
special,  and  municipal  leKielation,  of  every  char- 
acter, in  or  for  their  respective  municipalities 
and  districts.  The  manner  of  exercising  said 
powers  shall  t>e  prescribed  by  general  laws,  ex- 
cept that  cities  and  towns  may  provide  for  the 
manner  of  exercising  the  Initiative  and  refer- 
.eodum  powers  as  to  their  municipal  legisla- 
Uon.    •    •    •" 

Section  2  of  article  11  of  the  same  Instru- 
ment provides  that: 

"The  legal  voters  of  every  city  and  town  are 
hereby  granted  power  to  enact  and  amend  their 
municipal  charter,  subject  to  the  Constitution 
and  criminal  laws  of  the  state  of  Oregon.  •  •  •  " 

To  facilitate  the  execution  of  the  power 
'CODferi«d  by  the  sections  of  the  Constitution 
referred  to,  the  council  of  Oregon  City  on 
March  16.  1014.  passed  Ordinance  No.  682 
entitled: 

"An  ordinance  to  provide  the  carrying  into 
-effect  in  the  city  of  Oregon  City,  Clackamas 
county,  Oregon,  the  initiative  and  referendum 
powers  reserved  to  the  legal  voters  of  munici- 
palities by  section  la  of  article  4  of  the  Consti- 
tution of  the  state  of  Oregon,  and  to  enact  and 
amend  their  municipal  charters  reserved  to  the 
legal  voters  of  cities  and  towns  by  section  2  of 
article  11  of  the  Constitution  of  the  state  of 
"Oregon,  and  providing  penalty  for  violation  of 
this  act,  and  repealing  all  ordinances  and  parts 
of  ordinances  in  conflict  herewith  and  declar- 
ing an  emergency." 

Section  8  of  the  ordinance  Is  as  follows: 

"An  amendment  to  the  charter  of  Oregon  City 
may  tie  proposed  and  submitted  to  the  legal  vot- 
-ers  thereof  by  resolution  of  ordinance  by  the 
city  council  without  an  initiative  petition.  Said 
resolution  or  ordinance  shall  be  filed  with  the 
recorder  for  submission  at  least  twenty-one  (21) 
days  before  the  election  at  which  it  is  to  be 
voted  upon,  and  no  amendment  to  the  charter 
vhall  be  effective  until  it  is  approved  by  a  ma- 
jority of  the  votes  cast  thereon  by  the  legal  vot- 
ers of  said  municipality." 

Section  11  directs: 

"Where  a  special  election  is  called  either  on 
petition    for    proposed    ordinances    or    charter 


amendments  by  the  initiative  or  tor  submitting 
ordinances  by  the  referendum,  •  •  •  the  re- 
corder shall  publish  such  •  •  •  with  the 
ballot  title  and  number  in  full  in  some  news- 
paper of  Oregon  City  once  or  oftener  at  least 
ten  (10)  days  immediately  preceding  the  special 
election  at  which  said  proposed  ordinance,  ref- 
erendum measure  or  charter  amendment  is  to 
be  voted  on,  or  by  posting  printed  or  typewrit- 
ten copies  of  such  measures  in  at  least  two  con- 
spicuous places  in  said  city  for  a  like  period  of 
not  less  than  ten  (10)  day».    •    •    •  " 

An  afflrmative  majority  of  the  total  num- 
ber of  legal  votes  cast  on  a  measure  Is  requir- 
ed to  adopt  the  same. 

The  cause  was  submitted  upon  the  record 
which  shows  in  substance  the  following: 

Oregon  City  Is  a  municipal  corporation  or- 
ganized and  existing  by  virtue  of  the  laws 
and  Constitution  of  the  state  of  Oregon  and 
situated  In  Clackamas  county.  OH  February 
8,  1915,  the  dty  council  "read,  adopted,  or- 
dered, filed  and  published,  and  to  come  up  for 
second  reading  and  final  passage  at  a  special 
meeting  of  the  city  council  to  be  held  on  the 
19th  day  of  February,  1915,  at  7:30  o'clock 
p.  m.,  the  following  resolution,"  which  we 
quote  In  part: 

"Be  it  resolved  by  the  common  council  of  the 
city  of  Oregon  City,  Clackamas  county,  state  of 
Oregon :  That  the  following  proposed  amend- 
ments to  the  charter  of  said  city  be  and  the 
same  are  hereby  proposed  for  submission  to  the 
legal  voters  at  a  special  election  to  be  held  as 
in  this  resolution  provided : 

'"(Charter  Amendments. 
*•  'Submitted  to  the  Voters  by  tht  Council. 

"  'Be  it  enacted  by  the  people  of  Oregon  City 
and  Oregon  City  does  ordain  as  follows : 
"  'Chapter . 

"  'Sec.  — — .  The  power  and  authority  given 
to  Oregon  City  by  section  131,  chapter  XIII, 
of  the  charter,  to  construct  or  purchase  water- 
works and  to  issue  and  dispose  of  bonds  there- 
for, shall  be  exercised  as  hereinafter  provided 
by  the  following  named  persons,  to  wit:  Wil- 
liam Andresen  (who  shall  act  as  chairman  of 
the  commission),  W.  A.  Long.  M.  D.  Latourette, 
B.  T.  McBain  and  L.  L.  Porter,  and  their  suc- 
cessors In  office,  who  shall  be  styled  collective- 
ly "South  Fork  Water  Commission"  and  are 
hereinafter  mentioned  and  referred  to  as  "The 
Commission."  Each  of  the  aforesaid  individuals 
(or  their  successors)  shall  give  a  bond  in  the 
sum  of  $10,000  for  the  faithful  performance  of 
all  duties  imposed  upon  them  by  this  act.'  " 

Then  follow  several  sections  specifying  the 
duties  of  the  commission  and  the  manner  of 
their  qualifying  and  acquiring  a  system  of 
waterworks.  The  commission  Is  authorized 
to  appoint  a  secretary  and  treasurer,  fix  their 
compensation,  and  In  order  to  carry  the  act 
into  effect  to  Issue  and  sell  bonds  of  the  city 
in  a  sum  not  to  exceed  $375,000,  par  value  In 
amount,  for  the  purpose  of  providing  funds 
for  acquiring,  constructing,  and  maintaining 
a  system  of  waterworks,  specifying  the  de- 
nomination, rate  of  Interest,  and  dates  of  ma- 
turity of  the  different  classes  of  lK>ads,  which 
are  to  be  signed  by  the  mayor  and  city  re- 
corder. A  further  resolution  designated  the 
date  for  holding  said  special  election,  to  wit, 
March  3,  1915,  and  the  polling  places  for  the 
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same.  The  recorder  was  thereby  Instructed 
to  give  notice  of  such  election  for  the  time 
and  in  the  manner  required  by  law.  The 
resolution  was  Indorsed  and  filed  by  the  city 
recorder  February  8, 1916.  On  the  same  date 
the  city  attorney  filed  with  the  city  recorder 
the  ballot  title  which  appears  upon  the  bal- 
lot hereinafter  mentioned.  The  resolution 
containing  the  proposed  amendment  to  the 
charter  was  published  in  a  newspaper  of  gen- 
eral circulation  in  the  dty  on  February  0, 
1915.  On  February  20,  1915,  the  recorder 
published  a  notice  of  the  special  election,  giv- 
ing therein  the  location  of  the  polling  places 
and  the  names  of  the  chairman,  Judges,  and 
clerks  of  election  selected  by  the  city  coun- 
cil. He  also  posted  printed  and  typewritten 
copies  of  the  proiposed  amendment,  with  the 
ballot  title  and  number  in  full,  in  two  con- 
spicuous places  In  said  dty,  and  the  same  re- 
mained thereat  until  and  during  the  day  of 
election.  On  February  2l8t  the  recorder  al- 
so published  the  proposed  charter  amendment 
with  the  ballot  title  and  number  in  full  in  a 
newspaper  of  Oregon  City  once,  proof  of  all 
of  which  was  duly  made  and  filed.  Thereaft- 
er the  recorder  caused  to  be  prepared  ofiScial 
ballots  as  by  charter  provided,  which  were 
distributed  at  the  regular  polling  places  for 
use  at  the  special  election,  the  ballots  being 
in  the  following  form: 


stab 
To  be  torn  off  by 
Clialnnan 


Stub 

To  be  torn  off  by 

First  Clerk 


Official  Ballot 

For  Oregon  City,  Ward  No.  1,  Claekamaa  County, 

Oregon. 

Special  City  Election,  March  Srd,  1916. 


Marie  a  croas  X  between  the  Number  and  Anawer 
Voted  tor 


A  Bill  for  an  Act  to  Amend  the  Charter  of  Oregon 
City,  Oregon,  by  providing  tor  furnishing  Oregon 
City  with  water  from  the  South  Fork  ot  the 
Clackamas  River,  and  to  Issue  bonds  not  to  ex- 
ceed (375,000.00  In  amount  tor  that  purpose  and 
to  take  up  the  outstanding  water  warrants  ot 
Oregon  City,  to  create  a  commission  consisting 
ot  William  Andresen,  aa  Cbalrman,  M.  D.  La- 
tourette,  W.  A.  Long,  U  U  Porter  and  B.  T. 
HcBaln,  to  have  charge  ot  the  construction  ot 
the  pipe  tine  and  headworka. 

Vote  Tea  or  No. 


100       YES. 


101       NO. 


The  ballot  did  not  contain  the  words  "Char- 
ter Amendment  Submitted  to  the  Voters  by 
the  City  Council."  The  election  was  held  on 
March  3,  1915.  The  votes  were  duly  return- 
ed and  canvassed,  resulting  in  the  adoption 
ot  the  proposed  amendment  to  the  diarter 
of  Oregon  City ;  the  vote  being  as  follows: 

"100      T«8       1276 
101       No        170." 

The  mayor  and  recorder  proclaimed  and 
published  the  result,  to  the  effect  that  the 
amendment  to  the  charter  was  declared  to  be 


duly  adopted.  We  arie  to  determine  whether 
the  provisions  of  the  Constitution  and  laws 
for  the  execution  of  the  same  were  observed 
in  the  calling  and  holding  of  the  spedal  elec- 
tion, the  adopting  of  the  charter  amendment 
eqipowerlng  the  defendants  to  act  as  water 
commissioners,  and  authorizing  the  issuance 
of  bonds  of  the  city  in  the  sum  of  $376,000. 

[1]  It  is  first  asserted  on  the  part  of  plain- 
tiff that  the  resolution  for  the  submission  of 
the  charter  provisions  was  not  adopted  and 
filed  with  the  recorder  by  the  council  for 
submission  21  days  before  the  special  elec- 
tion provided  for  therein  as  prescribed  by 
section  8  of  Ordinance  Xo.  682.  The  record 
affirmatively  shows  a  compliance  with  the- 
municipal  law  referred  to,  inasmuch  as  the 
resolution  was  on  February  8th  read  the  first 
time,  adopted,  and  ordered  by  the  dty  coun- 
cil to  be  filed  by  the  recorder  and  published. 
The  provision  made  when  the  resolution  was. 
adopted  for  the  same  "to  come  up  for  second 
reading  and  final  passage"  on  February  19th. 
was  simply  paving  the  way  for  reconsidera- 
tion of  the  matter  in  case  there  should  be- 
Influential  objections  made  after  the  same- 
was  published.  It  was  not  absolute  essen- 
tial that  the  resolution  should  be  adopted 
more  than  once.  We  are  of  the  opinion  that 
the  proceedings  were  initiated,  and  that  the- 
requirements  of  section  8  of  Ordinance  No. 
682  were  fulfilled,  by  adopting  and  filing 
the  resolution,  including  the  proposed  law,, 
with  the  recorder  for  submission  to  the  peo- 
ple. From  that  time  on  all  interested  per- 
sons had  an  opportunity  to  consider  the  de- 
tails thereof,  which  was  the  obviotis  purpose 
of  the  municipal  enactment  There  were  23- 
days  between  the  date  of  the  adoption  of 
the  resolution  and  the  election,  which  was. 
a  strict  compliance  with  the  directory  ordi- 
nance. 

[2]  It  is  also  urged  as  an  objection  to  the- 
resolution  that  under  the  provisions  of  sec- 
tion 3481,  L.  O.  L.,  It  did .  not  become  ef- 
fective until  30  days  thereafter.  The  sec-^ 
tion  of  the  Code  referred  to  does  not  govern 
In  this  instance.  The  act  of  whldi  that  sec- 
tion is  a  part  provides  that  the  same  shall 
apply  only  to  the  operation  of  the  Initiative 
and  referendum  In  cities  and  towns  as  to- 
matters  not  conflicting  with  existing  mu- 
nicipal legislation  on  the  subject  The  pro- 
vision having  been  made  by  the  muuldpality 
under  the  authority  of  the  Constitution  for 
the  execution  of  the  powers  thereby  con- 
ferred, dty  Ordinance  No.  682,  and  not  the 
statute,  would  govern  the  proceedings  for 
the  amendment  of  the  charter.  The  resolu- 
tion became  effective  Immediately  upon  its- 
adoption  by  the  dty  council.  Long  v.  City 
of  Portland,  63  Or.  02,  98  Pac.  149,  1111; 
Haines  v.  City  of  Forest  Grove,  64  Or.  443, 
103  Pac  775. 

[3]  It  is  insisted  by  counsel  for  plaintiff 
that  the  designation  of  the  proposed  law 
upon  the  ballot  was  insufficient  Section  10- 
of  Ordinance  No.  682  provides  as  follows: 
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"•  •  •  Heasnrea  referred  to  tbe  voters  by 
])«tit!on  sball  be  deaienated  'Referendum  Order- 
ed by  Petition  of  the  People.'  Measures  pro- 
posed by  the  initiative  petition  shall  be  desiK- 
nated  'Proposed  by  Initiative  Petition.'  Char- 
ter amendments  submitted  by  the  city  council 
without  initiative  petitions  shall  be  designated 
"Charter  Amendments  Submitted  to  the  Voters 
by  the  City  Council.' " 

This  provision  was  evidently  made  In 
order  to  plainly  disttngnlsh  meiiBuree  pro- 
posed by  Initiative  petition  from  otbers  anb- 
mitted  at  tbe  same  time,  where  there  are  two 
or  more  measaree  on  the  ballot.  In  the  pro- 
ceedings under  consideration,  the  ballot  title 
famished  the  information  that  the  electors 
were  to  vote  upon  an  amendment  to  the  dty 
duirter,  and  embodied  the  main  provleiona  of 
the  act,  the  purpose  and  amount  of  the  Issne 
of  the  bonds,  and  tbe  namea  of  the  members 
of  the  commdasion  created.  Only  one  meas- 
ure appeared  upon  the  ballot;  tiierefore  the 
reason  for  the  efficacy  of  the  form  suggested 
does  not  appear.  The  ballot  title  was  suffi- 
cient to  Inform  the  voters  in  such  a  manner 
and  to  such  an  extent  that  they  could  intel- 
ligently express  their  will.  Mere  irregulari- 
ties in  the  form  of  a  ballot  or  in  the  ordi- 
nance calling  the  election,  that  do  not  tend 
to  prevent  a  full  and  free  expression  of  the 
wiU  of  the  electors,  are  immaterial,  and  will 
not  vitiate  the  election.  State  ex  rel.  v.  Ball, 
144  Pac.  475;  MlUer  v.  Pennoyer,  23  Or.  364, 
31  Pac.  830,  83i:  Bowers  v.  Smith,  Ul  Mo. 
45,  20  S.  W.  101,  16  li.  B.  A.  754,  33  Am. 
St  B^  492;   Town  of  Grove  T.  Haslcell,  24 
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OkL  TOT,  104  Pac.  50;  McQuillin,  Municipal 
Corporations,  vol.  6,  {{  2202,  2203;  State  ex 
rel.  V.  Sengstacken,  61  Or.  466,  122  Pac.  292, 
Ann.  Cas.  1914B,  230. 

[4]  The  main  Jurisdictional  requirement  of 
the  law  governing  the  calling  of  a  special 
election,  which  cannot  be  dispensed  with,  Is 
the  notice  of  tbe  election,  which  Is  in  no 
way  questioned  In  the  proceedings  involved. 
The  measure  for  the  constructloh  of  water- 
works is  peculiarly  a  local  one,  and  it  is 
within  the  authority  of  a  municipality  to 
make  suitable  proTislons  therefor.  The  de- 
murrer to  the  answer  will  therefore  be  over- 
ruled. 

A  careful  examination  of  tbe  record  shows 
that  there  was  a  strict  compliance  with  the 
law  in  all  material  matters,  that  a  full,  fair, 
and  free  expression  of  the  legal  voters  of 
Oregon  City  was  obtained,  and  that  the 
amendment  to  the  charter  was  duly  adopted, 
authorising  the  defendants,  William  Andre- 
aen,  M.  D.  Latonrette,  W.  A  Long,  B.  T. 
McBain,  and  L.  L.  Porter,  to  act  as  commis- 
sioners. The  defendants  are  each  therefore 
declared  to  be  entitled  to  the  possession  and 
enjoyment  of  the  office  mentioned,  and  to 
act  as.  the  South  Fork  water  commission  of 
the  dty  of  Oregon  City,  and  authorized  to 
issue  bonds  for  the  purpose  of  procuring  a 
system  of  waterworks  for  such  city  in  a  sum 
not  to  exceed  |376,000,  as  provided  for  in 
the  charter  as  amended. 

A  Judgment  will  be  entered  accordingly  as 
prayed  for  in  the  defendants'  answer. 
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(75  Or.  500) 

GIBBONS  y.  GIBBONS. 
(Supreme  Court  of  Oreeon.    March  30,  1915.) 

1.  Divorce  €=9323— Custody  and  Sdppobt 
OF  Child  BEN. 

Minor  children  of  divorced  parties  remain 
the  wards  of  the  court  which  decreed  the  di- 
vorce, and,  as  they  are  not  parties  to  the  suit, 
are  not  bound  by  any  decree  as  to  the  source 
or  extent  of  their  maintenance.  Xbeir  welfare 
is  paramount  to  the  rights  of  any  other  person, 
and  their  support  and  education  must  be  borne 
equally  by  their  parents,  if  they  are  able,  but, 
if  not,  then  by  the  one  financially  able. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  S  826;    Dec.  Dig.  i8=3323.] 

2.  DivoBCK  «=>309— Cdstodt  and  Maints- 
NANCK  OF  Childben— Stipulation  of  Pas- 
ties, 

A  stipulation  of  connsel  for  defendant  in  a 
divorce  suit  to  enter  a  general  appearance  for 
him  in  consideration  that  all  demands  for  ali- 
mony and  suit  money  may  be  withdrawn,  but 
not  making  any  provision  for  the  care  of  minor 
children,  could  not  be  effective  to  deprive  the 
children,  as  wards  of  the  court,  of  their  main- 
tenance, if  the  wife,  to  whom  their  custody  was 
given,  thereafter  became  unable  to  maintain 
them. 

[Ed.  Note.— For  other  cases,  see  Divorce.  CJent. 
Dig.  g  803 ;   Dec.  Dig.  «=»309.] 

3.  DivoBCB  ®=>300  —  Custody  and  Mainte- 
nance—Modification or  Decbek. 

L.  O.  L.  S  514,  authorizes  the  court  grant- 
ing a  divorce  decree  to.  modify  it  at  any  time, 
to  provide  for  the  custody  and  support  of  mi- 
nor children.  The  affidavits  of  the  divorced 
wife,  who  had  been  awarded  the  custody  of  mi- 
nor children,  without  any  provision  for  their 
maintenance,  admitted  receiving  from  defendant 
$3,600  and  from  her  mother  $10,000,  giving  hei 
sufficient  means  to  provide  for  tiieir  past  main- 
tenance, and  no  findings  of  fact  were  made,  and 
it  was  impossible  to  tell  on  what  ground  her 
motion  to  compel  defendant  to  pay  for  past 
support  and  future  maintenance  and  education 
was  denied.  Held  that,  as  petitioner  was  not 
entitled  to  any  remuneration  for  past  support, 
that  being  no  more  than  her  duty,  and  in  view 
of  the  right  to  renew  application  to  modify  de- 
cree, the  application  was  properly  denied. 

[Bid.  Note.— For  other  cases,  see  Divorce. 
Cent.  Dig.  {  803;    Dec.  Dig.  <8s>309.] 

Departgient  2.  Appeal  from  Circuit  Court, 
Multomah  (bounty;  Geo.  N.  Davis,  Judge. 

Motion  by  Ella  E.  Gibbons  for  modification 
of  a  decree  granting  her  a  divorce  from  John 
S.  Gibbons  so  as  to  require  him  to  pay  for 
past  support  of  and  for  the  future  niainte- 
nance  and  education  of  minor  children,  with 
counter  affidavits  by  John  8.  Gibbons.  Mo- 
tion denied,  and  movant  appeals.    Affirmed. 

This  is  a  motion,  filed  in  the  lower  court 
April  20,  1914,  to  modify  a  decree  of  divorce 
so  as  to  require  the  father  of  minor  children 
to  pay  for  their  past  support  and  their  fu- 
ture maintenance  and  education.  The  appli- 
cation Is  supplemented  by  the  mother's  affida- 
vit to  the  effect  that,  when  she  commenced  a 
suit  for  divorce,  the  defendant  was  In  an- 
other state,  and  the  summons  was  served  by 
piablication ;  that  his  attorneys,  appearing 
specially  for  that  purpose  only,  moved  to  set 
islde  the  service,  but  by  stipulation  they  en- 
<^ered  a  general  appearance  pursuant  to  an 


agreement  that  all  demands  for  alimony  and 
attorney  fees  should  be  withdrawn,  whereup- 
on a  decree  was  given  her  June  16, 1911,  dis- 
solving the  bonds  of  matrimony  then  exist- 
ing between  the  parties,  allowing  her  $25.50 
as  costs,  and  awarding  her  the  custody  of 
their  minor  children  whose  names  are,  and 
their  respective  ages  then  were,  as  follows: 
Roy,  16;  Ray,  13;  Nellie,  10;  Gladys,  8; 
and  Byron  E.,  4  years;  that  since  June  16, 
1911,  the  plaintiff  has  expended  more  than 
$1,000  in  supporting  and  educating  these  chil- 
dren ;  that  neither  of  them  has  any  property, 
nor  has  she  any,  except  five  lots  tn  Alblna 
Heights,  Portland,  Or.,  which  premises  are  in- 
cumbered with  mortgages  totaling  $4,150, 
and  by  liens  for  l>onded  Indebtedness  in  a 
sum  exceeding  $700 ;  that  the  annual  Income 
derived  from  the  land  is  about  $600,  and, 
after  paying  therefrom  the  interest  on  the  in- 
debtedness, insurance,  etc,  nottiing  remains 
with  which  prc^ierly  to  care  for  or  educate 
the  minor  children ;  that  affiant  t>elleves  the 
defendant  has  at  least  $10,000  in  money  and 
securities;  and  that  since  the  divorce  was 
granted  she  married  H.  W.  Hall,  and  resides 
with  these  children  at  Woodbum,  Or.,  but 
he  is  without  means  properly  to  prorlde  for 
them. 

Pursuant  to  an  order  of  court  the  defend- 
ant appeared  and  filed  a  counter  affidavit, 
stating,  In  substance,  that  at  the  time  the 
divorce  suit  was  instituted  he  gave  the  plain- 
tiff $3,600  In  money;  that  she  received  at 
the  same  time  from  her  mother  $10,000,  and 
also  possessed  other  property  of  the  approxi- 
mate value  of  $1,400 ;  that  be  Is,  and  for  more 
than  a  year  baa  been.  In  falUng  health  and 
unable  to  do  any  woric  so  as  to  earn  money ; 
that  he  has  no  more  than  about  $6,000,  and 
needs  the  Income  thereof  for  his  support  and 
medical  attendance;  that  their  son  Roy  is 
now  19  years  old,  and  for  about  2  years  has 
been  capable  of  doing  a  man's  work,  which 
he  has  been  performing,  and  that  he  is  self- 
sustaining  and  able  to  accumulate  money; 
that  Ray,  who  Is  16  years  old,  is  attending  a 
business  college,  and  affiant  Is  defraying  all 
his  expenses ;  that.  If  the  original  decree 
can  be  so  modified  as  to  award  him  the  cus- 
tody of  the  minor  children,  he  Is  willing  to 
furnish  the  necessary  support,  preferring  the 
care  of  the  youngest  son,  Byron  E. ;  and 
that  since  the  divorce  the  plaintiff  married 
Mr.  Hall,  who  at  that  time  was  engaged  In 
business  as  a  saloon  keeper  at  Woodbum,  Or. 

The  plaintiff's  reply  affidavit  states  that 
since  June  16,  1911,  the  defendant  has  con- 
tributed less  than  $100  towards  the  education 
and  maintenance  of  their  son  Ray,  and  that 
she  desires  no  change  should  be  made  with 
respect  to  the  custody  of  any  of  the  children. 
The  plaintiff's  last  sworn  statement,  as  to  the 
sum  paid  out  for  the  education  of  Ray  Gib- 
bons, is  corroborated  by  the  latter's  affidavit 
The  court,  considering  the  matters  thus  set 
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fortb,  denied  the  motion,  and  the  plaintiff 

appeals. 

H.  K.  Sargent,  of  Portland  (Sargent  ft 
Swope.  of  Portland,  on  the  brief),  for  appel- 
lant William  Stone,  of  Oregon  aty  (Brown- 
ell  ft  Stone,  of  Oregon  City,  oti  the  brief),  for 
respondent. 

MOORE.  C.  J.  (after  stating  the  facts  as 
atwve).  [1]  Minor  children  of  divorced  par- 
ties remain  the  wards  of  the  court  which 
dissolved  the  bonds  of  matrimony,  and,  as 
such  children  were  not  parties  to  the  suit, 
they  are  not  bound  by  any  decree  as  to  the 
Boarce  or  ^tent  of  their  maintenance.  Mc- 
Farlane  v.  McFarlane,  43  Or.  477,  484,  75 
Paa  139.  The  welfare  of  these  infants  Is 
paramount  to  th^  rights  of  any  other  person, 
and  their  support  and  education  should  be 
borne  equally  by  their  parents  if  they  are 
able,  but,  if  not,  then  by  the  father  or  moth- 
er who  is  financially  responsible.  The  court 
granting  the  decree  of  divorce  is  authorized 
to  modify  it  at  any  time  so  as  to  provide  for 
the  care,  custody,  and  support  of  the  minors, 
and  may  impose  such  burden  upon  either  or 
both  parties  to  the  suit    L.  O.  L.  t  514. 

When  the  plaintiff  wedded  Mr.  Hall  is  not 
disclosed.  It  must  be  assumed,  however, 
tbat  he  then  engaged  to  support,  maintain, 
and  educate  these  minor  children  who  were 
cbarges  upon  their  mother. 

[2]  The  stipulation  of  defendant's  counsel 
to  enter  a  general  appearance  for  their  cli- 
ent in  the  divorce  suit,  in  consideration  of 
the  elimination  by  the  plaintiff  of  her  claim 
for  alimony  and  suit  money,  does  not  seem  to 
have  made  any  provision  for  the  care  of  the 
children.  Nor  could  any  binding  agreement 
to  tbat  effect  have  been  consummated,  so  as 
to  deprive  the  wards  of  the  court  of  their 
right  to  maintenance,  if  the  party  to  whom 
their  custody  was  given  were  thereafter  to 
become  unable  longer  to  supply  their  neces- 
sities. 

[3]  IMdently  the  plaintiff  believed  this 
burden  rested  upon  her  pursuant  to  the  stipu- 
lation, for  from  the  time  it  was  entered  into, 
Jane  16,  1811,  untU  April  20,  1914,  when 
this  'motion  was  filed,  she  assumed  and  dis- 


charged that  duty.  In  her  reply  affidavit  the 
plaintiff  admits  she  received  from  the  de- 
fendant $3,600  and  from  her  mother  $10,000, 
but  asserts  that  most  of  this  money  has 
been  laid  out  in  purchasing  in  Portland  a 
home,  which  is  Incumbered  as  stated  in  the 
original  affidavit,  and  that  the  remainder 
has  been  expended  in  caring  for  her  family. 
In  paying  for  the  past  maintenance  and  edu- 
cation of  the  minors  the  plaintiff  hitherto 
evidently  had  sufficient  means  with  which 
to  discharge  these  obligations,  and,  having 
done  nettling  more  than  her  duty,  she  is  not 
entitled  to  any  remuneration  therefor. 

If  the  plaintiff  and  Mr.  Hall  are  unable 
longer  to  care  for,  support,  and  educate  these 
children,  as  might  appear  from  her  affidavit, 
AM  the  defendant  possesses  sufficient  means 
for  that  purpose,  he  should  be  obliged  to  aid  in 
maintaining  them.  As  a  condition  for  assum- 
ing such  accountability,  it  is  but  reasonable 
that  he  should  desire  the  custody  of  some  of 
the  children,  and  particularly  the  youngest, 
Byron  E.,  now  8  years  old,  in  order  that  he 
may  take  him  away  from  the  baleful  influ- 
ences of  his  stepfather's  saloon  before  its  evil 
effects  hare  seriously  begun  to  mold  his  char- 
acter. 

The  only  evidence  that  accompanies  the 
transcript  consists  of  the  affidavits  mention- 
ed. No  findings  of  fact  were  made,  and  it 
is  impossible  to  state  with  any  degree  of 
certainty  the  basis  of  the  conclusion  reached. 
It  is  but  reasonable,  however,  to  suppose  that 
the  explanation  here  given  was  the  theory 
adopted  by  the  court  As  an  application  for 
a  modification  of  the  original  decree,  wUch 
is  sought  herein,  may  be  renewed  at  any 
time  by  showing  the  fitness  of  the  plaintiff 
to  retain  the  custody  of  the  minor  children 
and  of  the  defendant  to  secure  their  guard- 
ianship, when  such  question  arises  it  can 
then  be  determined.  It  Is  not  deemed  essen- 
tial now  to  send  the  cause  back  to  determine 
the  issue  of  present  support 

Therefore  the  order  herein  complained  of 
should  be  affirmed,  and  it  is  so  decided. 

BEAN,  BENSON,  and  HAERIS,  JJ.,  con- 
cur. 
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NIBMI  T.  STANX<BT  SMITH  LUMBER  CO. 
(Supreme  Court  of  Oregon.     April  6,  1916.) 

1.  Mastbb  and  Servant  «3»28d— Ihjvbt  to 
Sbbvant  —  Danobboub  Place  to  Wobk  — 
ESviDENCE— Question  pob  Jubt. 

Whether  an  employer  was  negligent  in  se- 
lecting a  tree  to  which  a  cable  was  attached 
near  a  place  where  employte  were  catting  down 
trees  held,  under  the  evidence,  for  the  Jury. 

[Ki.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {(  1001,  1006,  10O8,  1010- 

1015,  1017-1033,  1036-1042,  1044,  104ft-1060; 
Dec.  Dig.  «3>286.] 

2.  MAfrrsB  and  Sebvant  «=»285— Injttbt  to 
Sebvant— Nesuobncb— Fboziilatb  Caubb— 
Question  fob  Juby.- 

Whetiier  the  negligence  of  an  employer  was 
the  proximate  cause  of  the  death  of  an  employ^ 
held,  under  the  evidence,  for  the  jury,  under  the 
rule  that  it  is  the  duty  of  the  Jury  to  look  at 
the  (acts  and  ascertain  whether  they  are  natu- 
rally and  probably  connected  in  orderly  se- 
quence with  the  prime  cause,  or  disconnected 
by  some  intervening  agency  affecting  its  opera- 
tion. 

[E}d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {(  1002,  1003,  1007,  1008, 

1016,  1036,  1048,  1053;    Dec.  Di«.  •e=»28B.] 

8.  Masteb  and  Sebvant  «=s>280— Injttbt  to 
Skbvant--Contbibutobt  Neqlioenox. 
Whether  an  employ^  injured  wliile  cutting 
down  a  tree  was  guilty  of  contributory  negli- 
gence held,  under  the  evidence,  for  the  jury. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  1089,  1090,  1092-1132; 
Dec.  Dig.  <S=9289.J 

4.  Masteb  and  Sebvant  ®=s>288— Injubt  to 

Sebvant— AssDicPTioN  or  Risk. 

Whether  an  employ^  injured  while  cutting 
down  a  tree  assumed  the  risk  arising  from  the 
negligent  failure  of  the  employer  to  furnish  a 
safe  place  to  work  held,  under  the  evidence,  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1068-1088;  Dec.  Dig. 
«=»288.1 

Department  1.  Appeal  from  Circuit  Court, 
Hood  River  County ;  W.  U  Bradshaw,  Judge. 

Action  by  Joel  Nleml,  administrator  of  Os- 
car Lalnc,  deceased,  against  the  Stanley 
Smith  Lumber  Company.  From  a  judgment 
for  plaintlfr,  defendant  ftppejils.    Affirmed. 

This  is  an  action  for  damages  for  personal 
Injuries  causing  the  death  of  Oscar  Lalne; 
the  plaintiff  being  the  administrator  of  de- 
cedent's estate.  The  circumstances  surround- 
ing the  accident,  so  far  as  they  are  of  value 
here,  are  as  follows:  Defendant  is  a  corpora- 
tion engaged  in  the  manufacture  of  lumber 
tn  Hood  River  county.  In  this  occupation  It 
maintains  a  number  of  logging  camps  In 
whose  vicinity  the  trees  are  felled  and  pre- 
pared for  the  sawmill,  to  which  they  are 
subseauently  transported.  Among  other 
equipment  for  this  purpose  defendant  had  a 
large  aerial  wire  cable  attached  at  each  end 
to  a  standing  tree,  about  00  feet  from  the 
ground,  so  as  to  permit  the  logs  to  be  hoisted 
and  carried  along  said  cable,  and  down  out 
of  the  mountains.  The  upper  one  of  these 
trees,  which  will  be  called,  for  the  purposes 
of  this  discussion,  "the  gin  tree,"  had  the 


aerial  cable  attached  tbereto  by  a  heavy  Inn 
band,  or  collar,  to  which  were  also  attached 
five  guy  wires,  which  radiated  from  the  col- 
lar to  stumps  used  as  anchors,  which  wires 
varied  in  length  from  100  to  possibly  125 
feet  The  aerial  cable  and  guy  wires  were 
tightly  stretched  for  staying  the  gin  tree. 

On  the  12th  of  September,  1013,  decedent, 
as  an  employe  of  defendant,  with  another, 
was  engaged  in  felling  trees  in  the  vicinity 
of  the  gin  tree  above  mentioned.  They  had 
been  so  employed  until  about  6  o'clodc  in 
the  afternoon,  when  they  cut  down  a  tree, 
which  In  falling  struck  a  guy  wire  near  the 
stump  to  which  it  was  anchored,  and  the 
shock  of  the  impact  was  so  great  as  to  break 
the  gin  tree  in  two  at  a  point  at)ont  22  feet 
below  the  collar  to  which  the  cable  and  guy 
wires  were  attached.  As  the  gin  tree  broke, 
one  of  the  falling  branches  struck  the  de- 
cedent, causing  injuries  from  which  he.  sub- 
sequently died,  and  this  action  followed. 
From  a  judgment  for  plaintiff,  defendant  ap- 
pealfli 

Bobert  S.  Ealdn,  Jr.,  of  La  Grande  (Craw- 
ford &  EaUn,  of  La  Grande,  on  the  brief), 
for  appellant  Leioy  Lomaz,  of  Portland, 
for  respondent. 

BENSON,  J.  (after  stating  the  fticta  as 
above).  It  Is  conceded  by  the  parties  that 
the  plalntlfPs  action  is  baaed  upon  defend- 
ant's liability  at  common  law.  There  are 
two  assignments  of  error. 

[1]  Defendant  first  contends  that  the  trial 
court  erred  in  denying  a  motion  for  a  non- 
suit This  contention  is  based  upon  the 
grounds:  E^rst,  that  there  is  no  evidence 
tending  to  prove  any  negligence  upon  the 
part  of  defendant  in  selecting  the  gin  tree, 
or  using  it  for  the  purpose  to  which  it  was 
applied.  It  is  not  necessary  to  go  into  the 
evidence  extensively  upon  this  point,  but  it 
is  sufficient  to  say  tliat,  wlille  there  is  some 
conflict  in  the  testimony,  one  witness  who 
examined  the  remains  at  tiie  tree  after  the 
accident  says  that  "it  was  a  dead  tree;  it 
showed  that  it  had  been  dead  fbr  some  time." 
The  evidence  also  discloses  that  the  cable 
had  been  attached  during  the  preceding  fall, 
and  we  think  that  it  was  a  question  for  the 
jury  to  answer  as  to  whether  defendant  had 
been  negligent  in  the  selection  thereof. 

[2]  Defendant  next  insists  the  negligence 
alleged  by  plaintiff  was  not  the  proximate 
cause  of  the  injury  complained  of.  It  is 
true  that  the  tree  was  not  broken  by  the  use 
for  which  the  tree  was  selected  and  nsed,  but 
by  the  falling  of  a  tree  across  one  of  the 
guy  wires,  which  act  defendant  contends 
should  be  regarded  as  the  proximate  cause. 

It  is  not  always  easy,  in  a  particular  in- 
stance, to  place  a  finger  upon  a  specific  act, 
and  safely  say:  "This  is  the  act  which  di- 
rectly produced  a  given  result"  In  this  case 
the  successive  steps  are  that  defendant  se- 
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lected  a  certain  tree  to  carry  a  cable,  and 
stayed  the  same  with  guy  wires.  The  de- 
cedent felled  a  tree  which  struck  a  guy  wire, 
breaking  the  gin  tree,  of  which  a  falling 
limb  struck  and  killed  him.  If  Lalne  had 
not  felled  the  tree  so  that  it  struck  the  guy 
wire,  the  gin  tree  would  not  have  broken, 
and  the  falling  limb  would  not  have  caused 
a  death.  But,  If  the  guy  wire  had  not  been 
attached  to  a  defective  tree,  it  may  be  tliat 
no  accident  would  have  happened.  The  fall- 
ing tree  striking  the  wire,  the  impact  break- 
ing the  gin  tree,  and  the  falling  limb  killing 
the  man,  might,  we  think,  be  classed,  as  an 
unbroken  chain  of  causal  events.  As  is  said 
by  Mr.  Justice  Lord,  In  the  case  of  Hartvig 
V.  N.  P.  L,  Co.,  19  Or.  525,  25  Pac  359: 

"  'Whether  the  injury  in  a  particular  case  was 
■ach  natural  and  proximate  result  of  the  wrong 
complained  of  la  ordinarily  for  the  decision  or 
the  jury."  •  •  •  It  la  their  province  to  look 
at  the  facta  as  they  transpire,  and  ascertain 
whether  thev  are  naturally  and  probably  con- 
nected in  orderly  aequence  with  the  prime  cause, 
or  disconnected  bv  some  intervening  ag-ency  af- 
fecting its  operation." 

Under  the  evidence  we  think  that  tlila 
question  was  properly  submitted  to  the  Jury. 

[S]  We  shall  now  consider  defendant's  con- 
tention tliat  contributory  negligence  is  con- 
clusivdy  disclosed  by  plalntUTs  evidence. 
It  appears  from  the  record  that  Laine  and  a 
fellow  workman  had  been  cutting  trees  all 
day.  In  the  same  vicinity,  under  the  direc- 
tion of  a  foreman.  A  short  time  prior  to  the 
falling  of  the  tree  which  struck  the  guy 
wire,  they  had  felled  another  tree  which  had 
lodged  against  a  hemlock.  The  last  tree 
which  was  cut,  and  fell  against  the  guy  wire, 
stood  about  40  feet  away  from  the  gin  tree, 
and  about  midway  between  two  guy  wires, 
which  were  10  feet  apart  A  short  distance 
beyond  this  tree,  and  also  midway  between 
the  guy  wires,  stood  the  hemlock,  with  the 
cat  tree  lodged  against  it  Before  felling  the 
last  tree  Lalne  asked  the  foreman  if  be 
should  not  cut  the  hemlock,  but  the  foreman 
said,  "No."  The  surviving  workman,  Kyllo- 
nen,  says  at  one  time  that  they  felled  the 
last  tree  in  such  a  manner  as  to  dislodge  tiie 
tree  which  was  leaning  against  the  hemlock. 
At  another  time  he  says:  "We  tried  to  fall 
it  straight  between  the  guy  wires."  Taking 
this  evidence  into  consideration,  we  are  forc- 
ed to  the  conclusion  that  it  was  for  the  Jury 
to  say  whether  there  was  contributory  neg- 
ligence. 

[4]  We  come  then  to  the  Question  of  the 
assumption  of  risk,  and  this  problem  is  close- 
ly connected  with  that  of  proximate  cause. 
If  the  Jury  should  find  that  the  attaching  of 
the  cables  and  guy  wires  to  a  defective  tree 
was  a  link  in  a  continuous  chain  of  causes 
without  a  break,  and  that  defendant  was 
negiisent  in  the  matter  of  furnishing  de- 
cedent with  a  safe"  place  to  work;  then  it 
would  also  be  their  duty  to  determine 
whether  or  not  the  danger  arlMng  from  such 


negligence  waB  so  open  and  apparent  that 
the  servant  should  have  known  it  and  there- 
fore assumed  the  risk. 

Appellant's  second  assignment  is  that  the 
court  erred  In  denying  the  motion  for  a  di- 
rected verdict  What  we  have  already  said 
in  regard  to  the  motion  for  a  nonsuit  is 
equally  applicable  to  this ;  and  the  judgment 
must  be  afSrmed. 

MOOBB,  O.  J.,  and  BUBNETT  and  Mc- 
BRIDB,  JJ.,  concur. 

"'"'^^^  (T«  Or.  281) 

WINDSOB  V.  MOtJBEB  et  al.t 
(Supreme  Court  of  Oregon.    April  6,  lOlB.) 
jDnoMKNT  €=»898— Satisfagtion— NtfnCB  OT 

ASSIONKENT. 

Where  a  judgment  debtor,  at  the  time  he 
procured  satisfaction  of  the  judgment  to  be  not- 
ed on  the  margin  of  the  proper  record  by  the 
judgment  creditor's  attorney  in  consideration  of 
payment  by  him,  had  no  notice  that  the  judg- 
meat  creditor  had  assigned  the  judgment,  the 
court  properly  refused  to  vacate  the  cancella- 
tion of  the  judgment  at  the  instance  of  the  as- 
signee. 

[Ed.  Mote.— For  other  cases,  see  Judgment, 
Cent  Dig.  (i  1714-1717;   Dec.  Dig.  «=»8»ai 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Qeo.  N.  Davis,  Judge. 

Action  by  J.  C.  Windsor  against  George  C. 
Mourer  and  others.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

These  two  suits,  instituted  to  vacate  and 
set  aside  the  cancellation  of  Judgments,  were 
consolidated  and  tried,  and,  the  relief  prayed 
for  in  the  complaint  having  t>een  denied,  the 
plaintiff  appeals. 

Oeo.  F.  Hopkins,  Jr.,  and  A.  King  Wilson, 
both  of  Portland  (Seits  &  Clark,  of  Portland, 
on  the  brief),  for  appellant  A.  L.  Veazle,  of 
Portland  (Veazle,  McCourt  &  Veazle,  of  Port> 
land,  on  the  brief),  for  respondents. 

MOORE,  C.  J.  The  evidence  shows  that 
on  August  29, 1910,  J.  N.  Windsor,  the  father 
of  J.  C.  Windsor  the  plaintiff  herein,  was  the 
owner  of  1,473  shares  of  the  capital  stock  of 
the  Campbell  Automatic  Safety  Oas  Burner 
Company,  a  corporation,  and  on  that  day  he 
entered  into  a  written  contract  with  the  de- 
fendants herein,  George  C.  Mourer,  L,  C. 
Hammer^  H.  G.  Luker,  Edward  HoUoway, 
John  E.  Murphy,  and  H.  G.  Sonneman  and 
others,  whereby  he  stipulated  to  assign  and 
transfer  such  stock  to  the  persons  named,  in 
consideration  of  $14,730,  evidenced  by  their 
promissory  notes  of  $5,000  and  $8,980,  matur- 
ing in  six  and  nine  months,  respectively,  the 
remainder  being  made  up  of  like  promissory 
notes  of  $125  each,  the  first  maturing  Octo- 
ber 1,  1910,  and  another  each  succeeding 
month.  All  were  payable  to  the  order  of  J. 
N.  Windsor,  with  interest  from  date  at  the 
rate  of  6  per  cent  per  annum,  and  it  was 
provided  in  each  note  that,  in  case  suit  or 
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'  action  ^onld  be  instltnted  thereon,  the  mak- 
ers would  pay  such  additional  sum  as  the 
court  mlgbt  adjudge  reasonable  as  attor- 
ney's fees.  The  payee  named  In  the  notes 
stipulated  In  the  written  contract,  as  a  part 
of  the  consideration  therefor,  that  he  would 
not  negotiate,  assign,  or  pledge  the  note  for 
18,980  until  it  became  due.  Disregarding 
that  agreement,  J.  N.  Windsor,  on  October 
28,  1910,  indorsed  tltat  note  without  recourse 
to  E.  R.  Rose,  who  'iir  like  manner,  on  No- 
vember 23,  1910,  transferred  the  negotiable 
instrument  to  his  mother,  Mrs.  Clara  A. 
Campbell,  to  whom  all  the  other  notes  were 
also  assigned.  A  suit  was  instltnted  by  the 
makers  of  the  larger  note  against  the  orig- 
inal payee  thereof  to  enjoin  its  transfer,  but 
when  It  was  discovered  that  the  negotiable 
instrument  had  already  been  assigned,  as 
here  indicated,  the  suit  was  dismissed. 

Mrs.  Campbell  commenced  an  action  in  the 
circuit  court  of  the  state  of  Oregon  for  Mult- 
nomah county  against  the  makers  of  the 
promissory  notes  to  recover  the  amounts  of 
four  thereof,  each  for  $125,  and  the  $5,000 
note,  and  on  November  20,  1011,  she  secured 
a  Judgment  for  15,351.75,  the  remainder  due, 
with  interest  at  the  rate  of  6  per  cmt  per 
annttm  from  August  29, 1010,  until  paid,  $350 
as '  attorney's  fees,  and  the  costs  and  dis- 
bursements. All  the  makers  of  these  notes, 
except  Holloway,  were  regularly  adjudged 
bankrupts  November  18, 1911,  by  the  District 
Court  of  the  United  States  for  the  District  of 
Oregon,  and  thereafter  A.  A.  Cunningham 
was  appointed  and  duly  qualified  as  trustee 
of  their  estates.  Hammer  v.  Campbell  Au- 
tomatic Safety  Gaa  Burner  Co.,  144  Pac.  396. 

Mrs.  Campbell  also  commenced  an  action  in 
the  same  court  against  the  makers  of  the 
notes  to  recover  the  amount  due  on  the  larg- 
er negotiable  instrument,  and,  having  secured 
a  writ  of  attachment,  she  caused  it  to  be  lev- 
ied upon  the  property  of  the  defendant  Hol- 
loway, and.  In  order  to  secure  a  discharge 
of  the  seizure,  be  and  the  defendants  herein 
F.  C.  Dillingham  and  H.  A.  Lewis  executed 
and  filed  in  that  court  an  undertaking  where- 
by they  Jointly  and  severally  agreed  to  pay 
her  the.  amount  of  any  Judgment  that  she 
might  obtain  in  that  action.  That  cause  hav- 
ing been  tried,  Mrs.  Campbell,  on  May  20, 
1912,  secured  a  verdict  for  $8,980,  with  in- 
terest from  August  29, 1910,  at  the  rate  of  6 
per  cent,  per  annum.  Judgment  was  render- 
ed on  the  verdict  against  the  makers  of  the 
note  and  the  sureties  on  the  undertaking  for 
a  release  of  the  attachment  for  that  sum, 
and  interest,  $600  attorney's  fees,  and  the 
costs  and  disbursements  of  the  action. 

From  the  first  Judgment  referred  to  the 
makers  of  the  notes  Jointly  appealed,  and 
from  the  second  Judgment  Holloway  alone 
appealed ;  the  defendants  herein  Henry  Hag- 
elstein,  C  E.  Beldlng,  and  B.  W.  Oliver  be- 
ing sureties  on  the  undertakings  for  appeal. 


Though  these  appeals  have  been  perfected, 
they  remain  undetermined  by  this  court.  Mrs. 
Campbell,  on  August  16,  1912,  by  writing 
transferred  to  J.  C.  Windsor,  the  plaintiff 
herein,  all  her  right,  title,  and  interest  In 
and  to  both  of  the  judgments,  but  the  as- 
'signment  was  never  recorded.  In  considera- 
tion of  $6,750  paid  by  Holloway,  there  was 
noted  on  the  margins  of  the  proper  records 
of  Multnomah  county.  Or.,  respective  entries 
as  follows: 

"Full  Batigfaction  of  the  within  Jndfrment  ia 
hereby  acknowledged  this  28th  day  of  March 
1913.  rsinied]  A.  B.  Foley,  Attorney  in  Fact 
for  C.  A.  Campbell.  Plaintiff.  Attest:  John  B. 
Coffey,  Clerk  of  Circuit  Court,  by  C.  J.  Strode, 
Deputy." 

The  chief  inquiry  to  be  considered  is 
whether  or  not  the  defendant  Edward  Hollo- 
way had  notice  of  Mrs.  Campbell's  assign- 
ment of  the  Judgment  to  the  plaintiff  when 
he  secured  and  had  recorded  the  satisfactions 
wblch  have  been  referred  to.  An  examina- 
tion of  the  voluminous  transcript  of  testi- 
mony convinces  us  that  the  trial  court  iMrop- 
erly  concluded  that  Holloway  did  not  have 
such  notice.  No  good  purpose  can  be  sub- 
served by  setting  forth  the  testimony  of  the 
plaintiff  and  his  witnesses  on  this  branch  of 
the  case.  It  Is  sufi^dent  to  say  that  their 
sworn  declarations  are  so  contradictory  and 
In  many  particulars  so  Improbable  as  to  ren- 
der their  testlmcmy  unworthy  of  credence. 

The  decree  should  therefore  be  afllrmed; 
and  it  is  so  ordered. 

BENSON,  BURNETT,  and  McBRIDB.  JJ., 

concur. 


(78  Or.  Xlit 
BANK  OP  GRESHAM  v.  WAIXJH.f 
(Supreme  Court  of  Oregon.    April  6,  1815.) 

1.  Bills  and  Notes  «=»103  —  Faii.uxb  or 
CoNsiDEBATioN— Statute. 

In  an  action  by  a  bank  on  a  note,  of  which 
it  was  the  original  payee,  given  for  the  purchase 
price  of  gtockj  where  the  sale  had  been  effected 
by  agents  acting  for  the  bank  and  for  the  cor- 
poration whose  stock  wag  sold,  they  having  rep- 
resented that  the  corporation  was  a  rich  con- 
cern and  backed  by  the  bank,  and  that  It  had 
a  large  amount  of  goods  in  warehouse  when 
it  had,  in  fact,  no  property,  money,  or  credit,  a 
good  defense  was  presented  to  the  bank's  suit; 
It  not  being  a  bolder  in  due  course,  ander  It. 
O.  L.  {  5885,  defining  who  is  a  holder  in  due 
course,  and  absence  or  failure  of  consideration 
being  a  matter  of  defense  against  any  person 
not  a  holder  in  due  course  by  direct  provision 
of  section  5861. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  233-240;    Dec.  Dig.  «=>■ 

2.  Bills  and  Notes  «=»493— Want  ot  Con- 

SIDEBATION— BUBDKN   OF   pROOF. 

By  the  Negotiable  Instruments  £«w  the 
burden  of  showing  want  of  consideration  rests 
upon  the  defendant  sued  on  a  note,  and,  if  he 
offers  any  evidence  on  the  head,  the  plaintiff 
mugt  show  consideration  by  a  fair  preponder- 
ance of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1652-1662;  Dec.  Dig.  «ss> 
493.] 
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3.  Pbikcipal  and  Agent  *=9l71— Ratifioa- 
noN— Acceptance  of  Benefits— Estoppei. 
10  Dent  Authority. 

In  an  action  6n  a  note  for  the  purchase 
price  of  stock,  where  the  plaintiff  received  such 
note,  and  thereby  accepted  the  benefits  of  the 
transaction  from  its  agents,  who  had  secured 
it  from  the  defendant,  it  became  chargeable 
with  the  fraud  of  such  agents  in  procuring  the 
note. 

[Ed.  Note.— For  other  cosea,  see  Principal 
and  Agent,  Cent.  Dig.  H  644-656;  Dec  Dig. 
€=171.J 

4.  Evidence  ®=»244— Action  bt  Bank— Lbt- 

TEB  OF  CABHIEB. 

In  a  suit  by  a  bank  on  •  note,  a  letter 
written  by  its  cashier  on  its  stationery  and  sign- 
ed by  him  in  his  official  capacity  was  admissi- 
ble in  evidence,  on  the  issue  of  fraud  set  up  by 
the  defense,  as  being  the  letter  of  the  bank. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  11  916-©86;    Dea  Dig.  «=9244.] 

5.  Tkial  «=>29  —  Conduct  of  Judge  —  K«- 
UABKB  IN  Ruling. 

In  an  action  by  a  bank  on  a  note  given 
for  stock,  the  defense  was  the  false  representa- 
tions of  the  agents  of  the  bank  and  the  corpo- 
ration whose  stock  was  sold  as  to  the  resources 
of  the  company,  and.  in  ruling  on  the  admissi- 
bility of  a  letter  of  the  cashier  ot  the  bank,  the 
court  stated:  "It  will  be  a  question  for  the 
jury  to  determine  whether  these  parties  were 
acting  in  conspiracy  to  work  out  this  fraud." 
HM,  that  the  reference  to  "this  fraud"  was 
not  objectionable  as  a  reference  to  fraud  by 
plaintiff;  there  being  no  question  but  what 
there  was  fraud  on  the  part  of  the  corporation. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  80-83,  608;   Dec.  Dig.  «=s>29.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  B.  McGinn, 
Judge. 

Action  by  the  Bank  of  Gresham  against  Ix 
Walcli.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

This  Is  an  action  -brought  by  plaintiff  to  re- 
cover the  sum  of  $750  balance  due  upon  the 
principal  of  a  promissory  note  dated  July  13, 
1912,  for  $1,000,  with  Interest  and  attorney's 
fees.  To  this  complaint  defendant  Interposed 
the  defense  of  fraud,  and,  as  a  basis  thereof, 
alleges  the  existence  of  a  conspiracy  between 
the  plaintiff  and  the  Co-operative  Supply 
Honse.  The  details  of  the  transaction  are  set 
forth  in  the  answer,  In  substance,  as  follows: 

That  on  or  about  June  22,  1912,  the  plain- 
tiff corporation,  represented  by  John  G.  Sler- 
et.  Its  president^  F.  A.  Holliday,  its  vice  presi- 
dent, and  O.  A.  Eastman,  its  cashier,  and  the 
Co-operative  Supply  House,  a  corporation,  by 
George  J.  Hodder,  its  president,  and  P.  J. 
Darcbe,  its  secretary,  and  both  corporations 
and  their  respective  officers  represented  by 
Englert  &  Hardley,  who  were  selling  agents 
of  the  Co-operative  Supply  House,  agreed  and 
confederated  and  acted  together  for  the  pur- 
pose of  cheating  and  defrauding  the  defend- 
ant 

That  before  the  defendant  purchased  some 
of  the  capital  stock  of  the  Co-operative  Sup- 
ply Hou.se  the  officers  and  agents  of  the  two 
corporations  named  above  caused  to  be  pre- 
pared and  written  to  show  and  read  to  tlie 


public  for  the  purpose  of  Inducing  people  In 
general  to  invest  in  the  capital  stock  of  the 
Co-operative  Supply  House  a  large  number  of 
letters  signed  by  the  officers  of  the  plaintiff 
and  other  Influential  business  men  residing 
near  Gresham,  said  letters  to  be  delivered  by 
the  officers  of  the  respective  corporations  to 
Englert  &  Hardley,  their  agents  employed  to 
solicit  subscriptions  to  the  capital  stock  of 
the  Supply  House  to  be  used  in  selling  such 
stock;  that  Englert  &  Hardley  were  author- 
ized and  directed  by  the  plaintiff  corporation 
and  the  Co-operative  Supply  House,  and  the 
officers  thereof,  to  exhibit  and  read  said  let- 
ters to  the  defendant,  to  the  end  that  the 
latter  might  believe  the  statements  therein 
contained,  and  thereby  be  Induced  to  pur- 
chase and  pay  for  some  of  said  corporate 
stock. 

That  the  following  is  a  copy  of  one  ot  the 
letters  written  by  one  O.  A.  Eastman,  cashier 
of  the  plaintiff  corporation:   ' 

"Bank   of  Gresham,   Gresham,   Oregon. 
"John  G.  Sleret,  Pres. 
"F.  A.  HolUday,  Vice  Pres. 
"O.  A.  Eastman,  Cashier. 
"Emil  O.  KardeU,  Asst  Cashier. 

"June  22,  1912. 

"Oo-Operative  Supply  House,  Portland,  Ore- 
gon— Gentlemen :  In  reply  to  your  request  as 
to  my  opinion  of  the  future  possibilities  of  the 
Co-operative  Supply  House,  would  say  I  can- 
not see  any  reason  why  it  should  not  prove  a 
success  and  profitable  investment  owing  to  the 
fact  that  there  is  no  concern  of  any  prominence 
on  the  coast  doing  a  mail  order  business. 

"Previous  to  my  coming  West  my  attention 
was  called  to  the  remarkable  success  of  the 
firm  of  Sears,  Roebuck  &  Co.,  and  I,  cannot  see 
why  under  your  plan  of  distributing  stock 
among  the  people  with  a  view  of  obtaining  them 
as  customers  will  not  prove  most  profitable  both 
to  your  company  and  the  stockholders.  As  in 
evidence  of  my  belief  I  have  this  day  signed  a 
subscription  for  a  substantial  block  of  stock 
through  your  representative  Messrs.  Englert  & 
Hardley  and  predict  a  successful  future  for  the 
company,  as  the  business  will  be  in  the  hands 
of  capable  men. 

"Yours  truly,       O.  A,  Eastman,  Cashier." 

That  Englert  ft  Hardley,  agents  of  such 
corporations,  and  acting  under  their  author- 
ity and  direction,  and  with  their  full  knowl- 
edge and  assent,  and  for  the  purpose  of  in- 
ducing the  defendant  to  purchase  capital 
stock  of  the  Supply  House  with  the  intent 
that  he  would  rely  upon  and  believe  to  be 
true  the  statements  and  representations  con- 
tained In  said  letters,  did  on  July  13th  call 
at  the  home  of  defendant,  and  found  him  ill 
and  suffering  from  kidney  trouble  and  partial 
blindness,  and,  while  In  such  condition,  the 
said  Englert  ft  Hardley  read  to  and  showed 
defendant  the  original  of  the  letter  above 
mentioned,  and  a  large  lot  of  other  letters  of 
similar  Import  and  effect,  and  stated  to  de- 
fendant the  following  representations: 

"(1)  The  Co-operative  Supply  House  is  a  cor- 
poration organized  with  a  capital  stock  of  $3,- 
000.000. 

"(2)  This  is  a  rich  concern,  and  it  is  backed 
by'  the  Bnnk  of  Gresham,  Or.,  which  owns  a 
large  block  of  stock. 
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"(3)  This  stock  Is  now  worth  $10  per  share, 
and  it  will  go  to  $15  per  share  next  monQi,  and 
this  is  the  time  for  you  to  buy. 

"(4)  This  company  now  has  thousands  of 
dollars  worth  of  goods  in  its  big  warehouse  in 
Portland,  ready  for  distribution  to  the  farmers, 
and  if  you  become  a  stockholder  now  you  will 
be  entitled  to  buy  goods  from  this  company  at 
extremely  low  rates. 

"(6)  In  addition  to  getting  goods  at  low  rates, 
you  will  also  receive  large  yearly  dividends  on 
yonr  stock. 

"(6)  If  you  want  to  buy  this  stock,  and  have 
no  money  to  pay  (or  it  now,  the  Bank  of  Gresh- 
am  will  take  yonr  note  and  issue  you  the 
stock." 

That  defendant  relied  upon  all  the  forego- 
ing statements  and  representations,  and,  be- 
lieving them  to  be  tme,  was  induced  to,  and 
did,  purchase  capital  stock  of  such  corpora- 
tion of  the  par  value  of  $1,000  for  the  price 
of  $1,000,  and  In  payment  therefor  gave  to 
plaintiff  his  negotiable  promissory  note  for 
the  sum  of  $1,000,  although  defendant 
thought  at  the  time  that  he  was  purchasing 
only  $100  worth  of  said  stock  for  the  price 
of  $100 ;  that  the  stock  was  the  only  consid- 
eration received  by  the  defendsint. 

That  all  the  aforesaid  statements  and  rep- 
resentations were  false  and  untrue,  and 
known  by  the  corporations  and  their  officers 
and  agents  to  be  false  when  the  same  were 
made,  or  were  made  recklessly  and  wantonly 
and  without  knowledge  that  the  same  were 
true ;  that  said  stock  was  worthless,  and  that 
the  Co-operative  Supply  House  had  no  prop- 
erty, money,  or  credit  whatever. 

That  as  soon  as  the  plaintiff  was  notified 
of  the  note  held  by  the  bank,  which  was  the 
first  that  he  knew  of  the  note  being  for 
$1,000,  he  Informed  plaintiff  of  the  fraud 
practiced  upon  him;  that  O.  A.  Eastman, 
cashier,  informed  defendant  that  his  $1,000 
note  would  be  surrendered  to  him  as  soon  as 
the  matter  could  be  arranged  with  the  Co- 
operative Supply  House,  or  that.  If  he  made 
arrangements  to  purchase  a  smaller  block  of 
stock,  the  difference  between  the  value  of  the 
stock  he  then  had  and  his  new  purchase 
would  be  Indorsed  upon  the  $1,000  note; 
that  defendant  believed  and  relied  upon  the 
statements  of  said  plaintiff  made  by  Its 
cashier,  and  thereafter,  on  January  22,  1913, 
plaintiff  and  the  Co-operative  Supply  House 
through  Its  officers.  In  furtherance  of  their 
scheme  and  design  to  defraud  this  defendant, 
again  Issued  to  him  two  blocks  of  stock  In 
the  Co-operative  Supply  House,  one  for  25 
shares,  delivered  to  defendant,  and  one  for 
75,  delivered  to  plaintiff;  that  In  November, 
1912,  O.  A.  Eastman  Induced  defendant  to 
pay  $250  on  the  note  mentioned  In  plaintiff's 
complaint ;  and  that  defendant  paid  the  same 
with  the  understanding  that  he  would  be  re- 
leased from  any  further  payments  on  the  $V 
000  note;  By  a  further  and  separate  answer 
defendant  alleges  that  he  has  been  damaged 
in  the  sum  of  $260.  To  this  answer  plaintiff 
replied  that  defendant  at  a  date  prior  to  July 
13th  had  subscribed  for  stock  In  the  Co-opera- 
tive Supply  Houae^  and  bad  given  his  note  for 


$1,000  payable  at  another  bank,  but  that  by 
agreement  with  defendant,  and  at  a  subse- 
quent date,  he  gave  a  second  note  for  $1,000 
to  plaintiff,  upon  which  plaintiff  advanced  the 
money  necessary  to  take  up  and  pay  off  the 
note  given  by  the  defendant  to  the  Co-opera- 
tive Supply  House.  The  cause  was  tried  to 
the  court  and  Jury,  and  a  verdict  rendered  in 
tayoT  of  defendant  for  $250.  From  a  result- 
ing Judgment  the  plaintiff  appeals.  In  his  ev- 
idence the  defendant  tells  hia  story,  In  sub- 
stance, the  same  as  In  his  answer. 

O.  W.  Stapleton,  of  Portland  (Stapleton  & 
Sleight,  of  Portland,  on  the  brief),  for  appel- 
lant Walter  G.  Hayes,  of  Portland  (Hunting- 
ton &  Wilson,  of  Portland,  of  counsel},  for  re- 
spondent 

BEIAN,  J.  (after  stating  the  facts  as  above). 
[1,2]  Counsel  for  plaintiff  objected  and  ex- 
cepted to  the  Introduction  of  any  evidence  In 
support  of  the  allegations  of  defendant's  an- 
swer, for  the  reason  that  the  same  did  not 
state  facts  sufficient  to  constitute  a  defense 
of  fraud.  With  this  contention  we  are  un- 
able to  agree.  The  knowingly  false  and  writ- 
ten representations  made  to  defendant  for 
the  purpose  of  Inducing  him  to  purchase  the 
worthless  stock  and  execute  the  note  upon 
which  defendant  relied  as  set  forth  in  the 
answer  were  sufficient  to  permeate  the  whole 
transaction  and  vitiate  the  same.  It  was 
stated  to  defendant  in  writing  that  the  Co- 
operative Supply  House  was  a  rich  concern 
backed  by  the  Bank  of  Gresham,  the  first  of 
which  was  clearly  false,  and  the  latter  de- 
nied by  plaintiff.  It  was  represented  that 
the  company  had'  thousands  of  dollars  worth 
of  goods  In  its  warehouse'  in  Portland,  when, 
in  truth.  It  had  no  property,  money,  or  credit 
That  the  representations  were  made  by  Eng- 
lert  &  Hardley,  as  agents  for  the  Supply 
House  and  of  plaintiff,  with  Intent  to  de- 
fraud defendant  is  plainly  alleged.  Ander- 
son V.  Adams,  43  Or.  621,  627,  74  Pac.  215; 
McFarland  v.  Carlsbad  Hot  Springs  S.  Co., 
68  Or.  530,  137  Pac.  210;  Nevada  Bank  of 
San  Fra'ndsco  v.  Portland  National  Bank, 
(C.  C.)  69  Fed.  338. 

In  order  to  determine  the  effect  of  the 
fraudulent  transaction  upon  the  note  given 
by  defendant  to  the  plaintiff  bank,  it  is  nec- 
essary to  consider  our  Negotiable  Instru- 
ments Law.  Under  the  express  terms  of  the 
statute  every  negotiable  Instrument  Is  deem- 
ed prima  facie  to  have  been  Issued  for  a 
valuable  consideration ;  but  under  that  rule 
and  further  provisions,  such  an  instrument  Is 
open  to  the  defense  of  want  of  consideration 
or  fraud  as  against  all  persons  except  a  hold- 
er In  due  course.  1  Daniel  on  Neg.  Inst. 
(6th  Kd.)  i  163.  Sectton  6885,  L.  O.  It,  de- 
clares: 

"A  holder  in  due  course  is  a  holder  who  ba» 
taken  the  instmment  under  the  following  con- 
ditions: (1)  That  it  is  complete  and  regular 
upon  its  face;  (2)  that  he  became  the  holder 
of  it  before  it  was  overdue,  and  without  notice 
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that  It  had  been  proTiously  dishonored,  if  such 
vas  the  fact ;  (3)  that  he  took  it  In  good  faith 
and  for  value;  (4)  that  at  the  time  it  was  ne- 
gotiated to  him  he  had  no  notice  of  any  infi^mi- 
t7  in  the  instrument  or  defect  in  the  title  of 
the  person  negotiating  it." 

The  plainttS  bank  Is  the  original  payee 
named  in  the  note  sued  on.  It  bas  never 
been  indorsed  or  transferred.  Plaintiff  la  not 
a  holder  thereof  In  due  conrse  within  the 
meaning  of  the  statute.  Tbe  note  is  subject 
to  the  defense  stated  in  the  answer.  Under 
the  statute  tbe  burden  of  showing  that  there 
was  a  want  of  consideration  rests  upon  the 
defendant,  and,  If  he  offers  any  evidence  that 
shows  or  tends  to  show  a  want  of  considera- 
tion, then  It  Is  Incumbent  upon  the  plaintiff 
to  prove  by  a  fair  preponderance  of  the  evi- 
dence upon  the  whole  case  that  there  was  a 
c(»8ideratlon.  Brlngman  v.  Von  Glahn,  71 
App.  Dlv.  S37,  75  N.  Y.  Snpp.  845.  Absence 
or  failure  of  consideration  Is  a  matter  of 
flefense  as  against  any  person  not  a  holder 
in  due  course,  as  ordained  by  section  5861, 
L.  O.  L.  The  evidence  tended  to  support  the 
allegations  of  tbe  answer,  and  to  show,  and 
the  Jury  by  its  verdict  found,  that  the  note 
was  obtained  ft'om  defendant  by  means  of 
false  and  fraudulent  representations  made 
by  Englert  &  Hardley,  and  for  no  considera- 
tion except  the  worthless  certificates  of  stock 
in  the  Co-operative  Supply  House. 

[t]  When  the  bank  of  Oresbam  received 
the  note  from  Englert  &  Bardley,  and  there- 
by accepted  the  benefit  of  the  transaction,  it 
was  Incumbent  upon  tbe  bank  to  pay  to  de- 
fendant the  consideration  for  tbe  note  which 
it  received  or  to  satisfy  Itself  that  be  had 
been  paid,  and  that  the  note  was  valid.  If 
plaintiff  was  content  to  trust  to  Englert  & 
Hardley  to  transact  the  business  for  it,  this 
would  not  relieve  the  payee  in  the  note  from 
being  subject  to  the  defense  available  to  the 
maker  In  an  action  between  the  original 
parties  to  tbe  note.  T^  fact  that  a  prior 
note  was  executed  payable  to  or  at  another 
bank  where  defendant  usually  did  business, 
and  was  destroyed,  does  not  strengthen 
plaintiff's  claim;  but  this  circumstance  was 
one  that  should  have  tended  to  put  plaintiff 
upon  Ite  guard,  if  notice  liad  been  neces- 
sary, 

[4,  f]  Our  conclusion  as  to  the  stetns  of 
the  parties  to  the  note  under  the  statute  ren-. 
ders  the  other  question  raised  and  ably 
briefed  by  the  learned  counsel  for  plaintiff 
of  less  importance.  By  the  charge  of  the 
trial  court  the  case  was  submitted  to  the 
jury  upon  the  theory  that,  in  order  for  the 
fraud  to  constitute  a  defense  to  the  note, 
the  plaintiff  must  be  proven  to  have  been  con- 
nected therewith,  or  had  knowledge  or  means 
of  knowledge  thereof  In  addition  to  the  tak- 
ing of  the  note  from  the  defendant.  This 
theory  of  the  case  was  favorable  to  tbe  plain- 
tiff, and  it  has  no  reason  to  complain  of  the 
instructions  In  this  regard.    The  court  charg- 


ed the  Jury,  In  effect,  that  the  letter  set  out 
in  tbe  answer  was  Qie  letter  of  the  bank. 
Under  the  authority  of  Nevada  Bank  of  San 
Francisco  t.  Portiand  Nat  Bank,  supra, 
there  was  no  error  In  so  ruling.  Morse  on 
Banking,  (  162.  The  writing  of  the  letter 
by  Mr.  Kastman,  the  plaintiff's  cashier,  was 
not  disputed.  In  ruling  upon  the  objection 
to  Introduction  of  letter,  defendant's  "Ex- 
hibit A"  the  court  said: 

"It  will  be  a  question  for  the  Jury  to  deter- 
mine whether  these  parties  understood  each  oth- 
er and  were  acting  in  conspiracy  and  concert 
for  the  purpose  of  working  out  this  fraud.  If 
the  jury  shall  find  that  tiiere  was  an  under- 
standing between  Mr.  Eastman  and  this  other 
man  by  wfaidi  this  work  was  being  done,  tlien 
the  declaration  made  by  this  man  is  introdud- 
ble  against  tbe  bank  as  the  cashier  is  the 
manager  of  the  bonk,  and  not  a  subordinate." 

As  we  understand  the  records,  there  was 
no  room  for  Question  but  that  there  was 
fraud  on  the  part  of  the  Co-operative  Supply 
House  and  its  agente,  and  therefore  the  re- 
mark of  the  court  was  not  objectionable. 
The  court  did  not  refer  to  the  fraud  as  being 
that  of  plaintiff, 'and  its  righto  w^re  not  prej- 
udiced thereby. 

Finding  no  error  in  the  record,  tbe  Judg- 
ment of  the  lower  court  is  affirmed. 

MOORE,  C.  J.,  and  McBRIDB  and  BEN- 
SON, JJ.,  concur. 

(76  Or.  113) 
BROWN  V.  FARMERS'  &  MERCHANTS' 
NAT.  BANK  OF  BL  DORADO, 
KAN.,  et  aLt 

(Supreme  Ooort  of   Oregon.     April  6,   1916.) 

1.  Execution  «=»222— Notice  or  Salb— Sin>- 

FICIENCT  AND   EFFECT. 

An  advertisement  of  a  sheriff's  sale  on  ex- 
ecution reciting  judgment  in  favor  of  a  credi- 
tor against  certain  debtors,  the  levy  upon  all 
their  right,  title,  and  interest  in  the  real  prop- 
erty deBcrit>ed  by  Icxal  subdivisions,  divested 
the  debtors  of  any  title  to  the  property :  tbe  use 
of  the  name  "Hattie  Brown,"  instead  of  "Kittie 
Brown,"  not  vitiating  a  prior  sufficient  descrip- 
tion, and  this  independently  of  L.  O.  L.  {  241, 
subd.  4,  which  expressly  makes  a  confirmation 
of  sale  a  conclusive  determination  of  the  regular- 
ity of  the  proceedings  for  sale. 

[Eld.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  {{  62&-633;  Dec.  Dig.  «s>222.] 

2.  Frauds,  Statute  of  e=9l5&— Sufficiency 
OF  Evidence— Agbxevent  and  Mbmosas- 
Duv  of  Sale. 

Evidence  in  behalf  of  cross-complainant  in 
ejectment  claiming  under  a  contract  for  a  con- 
veyance by  defendant  bank,  plaintiffs  grantor 
held  insufficient  to  prove  any  written  agreement 
or  memorandum  to  convey  tbe  realty,  as  re- 
quired by  L.  O.  L.  S  808,  subd.  & 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  H  37»-376;   Dec.  Dig.  <8=» 

ica] 

3.  Sfecifio  Pebfobmance  4=»32— Contbacts 
Enforcbablb— Mutualitt. 

Where  there  was  no  such  mutuality  in  the 
contract  to  convey  as  wou\d  have  entitled  the 
vendor  bank  to  have  compelled  the  cross-com- 
plainant as  purchaser  to  pay  the  purchase  price 


CssFor  otber  cases  see  same  tcplc  and  KEY-NUMBER  in  all  Key-Numbered  DlgeiiU  and  IndexM 
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of  the  land,  the  alleged  contract  could  not  be 
apecifically  enforced  against  the  bank. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {(  88-99;  Dec.  Dig.  (S=> 
32.] 

4.  Vendob  and  PuBcnASEB  ®=>16  —  Offee 
AND  Acceptance — Withdrawal. 

An  offer  to  convey  realty  until  accepted  is 
subject  to  withdrawal  without  prejudice  to  the 
party  making  it,  and  where  the  alleged  purchas- 
er knew  nothing  of  the  offer  there  was  no  prej- 
ndice  in  its  withdrawal,  and  the  vendor  was 
not  under  obligation   to  renew  the  offer. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  17,  20;  Dec  Dig.  <8=> 
16.J 

Department  No.  1.  Appeal  from  Circuit 
Court,  Douglas  Cotmty;  J.  W.  Hamilton, 
Judge. 

Ejectment  by  E.  V.  Weaver  against  J.  A. 
Coplen,  with  cross-complaint  in  equity  by 
defendant  Kittle  Brown  against  Weaver  and 
Farmers'  ft  Merchants'  National  Bank  of  EI 
Dorado,  Kansas.  Decree  for  cross-complain- 
ant, and  defendants  appeaL  Cross-appeal  dis- 
missed. 

This  suit  bad  its  Inception  in  a  cross-com- 
plaint in  equity  as  a  defense  against  an  ac- 
tion in  ejectment  brought  against  Kittle 
Brown  and  others  by  EL  V.  Weaver,  who  is 
a  defendant  herein.  The  bUl  alleges,  In  sub- 
stance, that  from  the  death  of  her  father, 
Henry  Wiley,  until  September  IG,  1912,  the 
plaintiff  occupied  certain  lands  in  Douglas 
county  as  the  owner  thereof  by  virtue  of  a 
devise  of  the  same  in  his  last  will  and  testa- 
ment; that  since  that  date  she  has  been  in 
the  exclusive  possession  of  the  premises  as 
vendee  under  an  agreement  with  the-  defend- 
ant to  sell  and  convey  them  to  her.  She 
traces  the  history  of  the  title  of  the  defend- 
ant bank  in  the  realty  in  question  from  the 
giving  of  what  she  alleges  was  an  accommo- 
dation note  executed  and  delivered  by  her 
and  her  husband  with  one  Blankenship  to  the 
bank  October  18,  1905,  for  $770,  through  a 
Judgment  on  that  note  against  herself  and 
her  husband  rendered  by  the  circuit  court  of 
Douglas  county  on  May  16,  1908,  upon  which 
execution  was  issued,  the  land  sold,  the  sale 
confirmed  June  27,  1911,  and  a  sheriff's  deed 
Issued  to  the  bank  September  16,  1912.  Con- 
cerning the  notice  of  the  sheriff's  sale,  she 
says,  in  substance,  that  the  lands  were  adver- 
tised "under  the  name  of  Hattie  Brown," 
which  point  will  be  hereafter  noticed.  She 
states  that  on  February  5,  1913,  while  she 
was  still  on  the  lands  under  the  contract  she 
mentions,  the  bank  attempted  to  get  posses- 
sion of  the  premises  by  virtue  of  a  writ  of 
assistance,  wliich  was  afterward  recalled  by 
the  circuit  court  The  following  allegations 
then  appear  in  the  complaint: 

"Plaintiff  further  alleges  that  she  was  led  to 
believe  by  the  defendant  bank,  and  by  its  attor^ 
ney  and  agent  O.  P.  Coshow,  that  they  would 
redeed  said  lands  first  above  described  to  her 
at  any  time  after  said  sheriff's  deed  was  made 
and  delivered  as  aforesaid,  upon   the  payment 


to  the  said  defendant  bank  of  their  demands 
against  her  on  account  of  said  accommodation 
note  which  plaintiff  signed  as  afofesaid,  with- 
out regard  to  the  time  allowed  by  law  in  whicb 
to  redeem  lands  from  execution  sale,  and  rely- 
ing upon  their  said  promises  in  that  behalf,  the 
plaintiff  let  the  statutory  time  for  redemption 
expire  without  having  redeemed  said  lands  from 
said  execution  sale;  that  on  the  25th  day  of 
October,  1912,  and  after  the  statutory  time  for 
redemption  of  said  lands  bad  expired,  the  plain- 
tiff, in  accord  with  the  prior  promises  of  the 
said  defendant  bank,  offered  to  pay  the  said  de- 
fendant bank  in  full  all  its  demands  against 
the  plaintiff  by  reason  of  said  accommodation 
note  as  aforesaid,  in  consideration  for  their 
deed  reconveying  to  plaintiff  said  first  above- 
described  lands,  and  on  the  6th  day  of  Novem- 
ber, 1912,  while  the  said  defendant  bank  was 
seised  and  possessed  of  said  lands  as  above  set 
forth,  the  said  bank  entered  into  a  contract 
agreement  to  and  with  plaintiff,  wherein  and 
whereby  it  accepted  the  plaintiCrs  offer  to  pay 
all  their  demands  as  above  stated,  and  in  that 
behalf  agreed  to  accept  in  full  therefor  the  sum 
of  11,348.66,  with  interest  at  8  per  cent,  per 
annum  from  said  6th  day  of  November,  1912,. 
until  paid,  and  in  consideration  therefor  the 
said  defendant  bank  would  make,  execute,  and 
deliver  their  deed  for  said  lands  first  above  de- 
scribed to  whomever  the  plaintiff  designated, 
and  in  that  behalf  and  with  that  purpose  in 
view  the  said  defendant  bank  did,  on  or  about 
the  25th  day  of  November,  1912,  make  and  exe- 
cute their  deed  to  said  lands,  and  on  the  30th 
day  of  November,  1912,  deliver  the  same  in  es- 
crow with  the  Douglas  National  B«nk,  of 
Roseburg,  Or.,  with  directions  to  said  bank  to 
deliver  the  same  to  the  plaintiff  or  her  agent  as 
per  the  terms  of  their  said  agreement  above 
mentioned,  upon  the  payment  to  said  bank  of 
the  sum  of  $1,348.66,  with  interest  thereon  from 
November  6,  1912;  that  the  plaintiff  took  and 
held  possession  of  said  first  above  described 
lands  under  and  pursuant  to  said  contract  agree- 
ment of  purchase  and  sale  aforesaid,  and  has 
ever  since  been,  and  is  now,  in  the  exclusive 
possession  thereof,  and  has  made  improvements 
thereon,  and  by  virtue  of  said  agreement  has 
farm  let  the  same  to  the  said  J.  A.  Coplen,  the 
defendant  mentioned  in  the  ejectment  action 
against  which  this  suit  is  filed,  for  a  term  of 
three  years  from  last  fall,  the  year  1912." 

She  alleges  that  she  duly  performed  "all 
the  conditions  of  said  contract  agreement  of 
sale  and  purchase"  upon  her  part  to  be  kept 
and  performed,  and  at  divers  times  tendered 
to  the  defendant  bank  through  Its  attorney 
the  full  amount  of  all  its  demands  against 
the  plaintiff  by  reason  of  said  accommodation 
note,  and  demanded  a  deed,  without  receiving 
the  same.  She  avers  other  tenders  on  May 
6,  1913.  Her  prayer  is  to  the  effect  that  a 
deed  made  by  the  defendant  bank  to  the  de- 
fendant Weaver,  whom  she  alleges  took  with 
knowledge  of  her  rights,  be  canceled,  or  that, 
he  be  held  to  be  her  trustee  of  the  land;  that 
he  execute  to  her  a  deed  on  payment  of  the 
amount  that  would  be  due  the  bank  on  its 
note  and  Judgment  up  to  the  time  of  the  ten- 
der to  Weaver;  and  that  the  defendants  be 
adjudged  to  account  to  her  for  damages  In 
the  sum  of  $8,500.  The  defendants  answering 
separately  admit  the  plaintiff's  original  title 
in  the  land,  the  execution  by  her  and  her  hus- 
band of  the  note  In  question,  the  commence- 
ment of  the  action  against  her,  the  rendition 
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of  tbe  judgment  mentioned,  tbe  execution, 
sale,  confirmation,  and  succeeding  deed,  the 
issuance  of  the  writ  of  assistance  and  Its  re- 
call; but  deny  every  other  allegation  of  the 
complaint  The  circuit  court,  after  a  hear- 
ing, entered  a  decree  to  the  effect  that  out 
of  money  tendered  Into  Its  registry  by  the 
plaintiff  there  be  paid  to  the  defendant  bank 
tbe  sum  of  $1,535.34,  and  that  within  20  days 
from  such  payment  the  defendants  execute 
and  deliver  to  the  plaintiff  a  deed  reconvey- 
Ing  to  her  the  land  In-  question,  In  default  of 
which  the  decree  should  stand  for  a  deed. 
The  defendants  have  appealed. 

0.  P.  Coshow  and  A.  N.  Orcutt,  bptb  of 
Roseburg,  for  appellants.  B.  F.  Jones,  of 
Roseburg  (G.  S.  Jackson,  of  Roseb'urg,  on  the 
brief),  for  respondent. 

BUBNETT,  J.  (after  stating  tbe  facts  as 
above).  The  admitted  history  of  the  case  re- 
veals the  execution  of  the  note  to  tbe  bank, 
action  thereon  against  the  plaintiff  and  her 
husband  in  tbe  circuit  court  of  Douglas  coun- 
ty, personal  service  of  summons  upon  them, 
Judgment  for  want  of  an  answer,  execution 
upon  the  judgment,  sale  in  pursuance  there- 
of; confirmation  of  sale,  and,  after  the  ex- 
piration of  a  year,  there  being  no  redemption, 
a  sheriff's  deed  conveying  the  land  to  tbe 
defendant  bank. 

[1]  The  plaintiff's  criticism  of  the  notice 
of  EdierUTs  sale  Is  not  well  founded.  The 
advertisement  recites  the  Judgment  In  favor 
of  the  bank  against  Kittle  Brown  and  C.  W. 
Blown,  defendants,  and  the  levy  upon  "all 
the  right,  title,  and  interest  that  the  said 
Kittle  Brown  and  C.  W.  Brown,  defendants 
aforesaid,  or  either  of  them,  bad  on  the  16th 
day  of  May,  1908,  or  have  had  at  any  time 
since,  or  now  have,"  In  the  real  property  in 
dispute  which  Is  described  in  the  notice  by 
legal  subdivisions.  The  announcement  then 
goes  on  with  this  language: 

"Said  land  being  tbe  identical  tract  devised 
and  granted  to  tbe  said  Hattie  Brown  by  the 
laat  will  and  testament  of  Henry  Wiley,  de- 
ceased." 

The  reference  to  tbe  judgment  and  the  re- 
cital of  tbe  levy,  together  with  the  descrip- 
tion by  legal  subdivisions  of  the  land,  all  as 
the  i>roperty  of  Battle  Brown  and  O.  W. 
Brown,  is  enough  in  that  respect  to  carry  the 
title  of  the  plaintiff  here  in  the  property,  and 
the  use  of  the  name  "Hattie  Brown"  does  not 
vitiate  the  previous  sufficient  description.  In- 
deed, in  the  trial  of  the  case  at  bar  and  In 
tbe  argument  no  reliance  was  made  upon 
that  point.  Besides  all  this,  In  the  language 
of  our  Code,  the  confirmation  of  sale  was  a 
"conclusive  determination  of  the  regularity 
of  the  proceedings  concerning  such  sale,  as 
to  all  persons,  in  any  other  action,  suit,  or 
proceeding  whatever."    L.  O.  L.  |  241,  subd.  4. 

As  before  staled,  the  sale  of  the  plaintiff's 
property  culminated  in  a  sberifl's  deed  Sep- 


tember 16,  1912.  That  instrument  operated 
as  a  matter  of  law  to  utterly  divest  her  of  her 
title  to  the  realty  In  question.  To  establish 
any  further  or  subsequent  hold  on  the  prem- 
ises, she  must  allege  and  prove  a  valid  con- 
tract with  the  then  holder  of  tbe  title  to  con- 
vey the  same  to  her  which  she  is  entitled  to 
have  specifically  performed.  Without  dis- 
cussing the  sufficiency  of  her  narration  about 
such  a  contract,  but  giving  it  Its  full  value 
in  her  favor,  she  must,  in  order  to  recover 
in  this  proceeding,  prove  an  agreement  com- 
plying with  the  statute  on  such  subjects  to- 
gether with  performance  or  a  valid  offer  to 
perform  while  such  a  contract  was  In  force. 
Section  808,  L.  O.  L.,  thus  fixes  the  standard 
of  evidence  applicable: 

"In  the  following  cases  tbe  agreement  is  void 
unless  tbe  same  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writ- 
ing and  subscribed  by  the  party  to  be  charged, 
or  by  his  lawfully  authorized  agent;  evidence, 
therefore,  of  the  agreement  shall  not  be  receiv- 
ed other  than  tbe  writing,  or  secondary  evidence 
of  its  contents,  in  the  cases  prescribed  by  law. 
•  •  *  (6)  An  agreement  for  the  leasing,  for 
a  longer  period  than  one  year,  or  for  tbe  sale 
of  real  property,  or  of  any  interest  there- 
in.   *    •    • 

In  one  i)ortlon  of  her  complaint  she  alleges 
that  from  September  16,  1912,  the  date  of  the 
sheriff's  deed,  she  had  been  in  possession  of 
tbe  lands  under  an  agreement  between  her 
and  the  bank  to  s^U  the  same  to  her;  and  in 
another  portion  she  says,  as  quoted  above, 
that  the  agreement  was  entered  into  Novem- 
ber 6,  1912. 

The  business  was  conducted  mainly  by 
means  of  correspondence.  On  October  25, 
1912,  one  C.  I.  Leavengood  wrote  to  the  de- 
fendant bank  the  following  letter: 

"Myrtle  Creek,  Oregon,  October  25,  1912. 

"Farmers'  &  Mercbanto'  Natl.  Bank,  EI  Do- 
rado, Kansas— Dear  Sirs :  As  attorney  for  Kit- 
tie  Brown,  from  whom  yon  secured  a  judgment 
some  years  ago,  and  on  whose  property  you  hold 
a  sheriff's  deed,  I  wish  to  know  if  you  will  ac- 
cept the  full  amount  of  judgment,  with  costs 
and  interests  in  cash,  and  release  tbe  property. 
I  asked  Mr.  Coshow,  your  attorney,  to  make 
this  inquiry,  but  he  is  so  busy  in  politics  that 
it  may  have  escaped  his  notice  or  attention. 
His  judgment  was  taken  in  default  without  the 
parties  having  been  advised  as  to  exemptions 
and  both  Mr.  and  Mrs.  Brown  were  sick  and  in 
bed  at  the  time  when  the  action  was  brought. 
While  it  would  appear  from  the  will  filed  recent- 
ly that  Mrs.  Brown  has  only  a  life  estate  in  the 
land,  yet  if  we  can  discharge  the  debt  as  above 
stated,  I  believe  we  can  raise  the  money  on  10 
days'  notice.  An  early  reply  will  greatly  oblige, 
"0.  I.  Leavengood." 

The  answer  of  tbe  bank  here  follows: 

"EI  Dorado,  Kansas,  Nov.  6,  1912. 

"Mr.  C.  I.  Leavengood,  Myrtle  Creek,  Oregon : 
Tours  of  tbe  25th  of  Oct  at  band  in  regard  to 
Kitty  Brown  property  in  which  you  oifer  to 
pay  us  what  is  due  for  redemption,  and  tbe  di- 
rectors have  authorized  me  to  say  to  you  that 
the  consideration  in  deed  is  $1,110.23;  our 
attorney's  fees  and  costs  paid  $123.31,  $1,233.- 
54.  Interest  from  Sept.  6,  1911,  $115.12;  total 
to  Nov.  6,  1911.  $1,348.66.  Now  if  you  will 
pay  us  $1,348.66  and  interest  from  this  day 
at  8  per  cent,  until  paid  we  will  make  tbe  deed 
to  whoever  Kitty  Brown  wishes.     She  seems 
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•nxioiu  to  get  oat  of  paying  ns,  bnt  stUl  we 
aak  nothing  bat  the  debt 
"lours  truly, 

Wm.  I.  Shriver,  CasWer." 

The  reply  of  Leavengood  Is  here  quoted: 
"Myrtle  Creek,  Ore.,  Not.  12,  1912. 

"Wm.  I.  Shriver,  Cashier,  El  Dorado,  Kansas 
— Dear  Sir:  Please  execute  deed  to  C.  I.  Leav- 
engood  and  send  to  Douglas  National  Bank, 
Roseburg,  Oregon,  with  whom  I  have  arranged 
to  send  you  check  for  $1,348.66  and  interest 
from  Nov.  6,  1912,  at  8  per  cert.  )t  was  neces- 
sary for  me  to  give  personal  security  to  obtain 
the  amount  and  as  I  will  be  obliged  to  sell  a 
part  of  the  farm  in  order  to  reimburse  the  bank 
the  title  is  my  only  security.  Should  you  doubt 
my  authority  make  an  order  from  Kitty  Brown 
a  condition  precedent  to  its  delivery  from  Doug- 
las National  Bank  to  me. 

"Tours  truly,  C.  I.  Leavengood." 

On  NoTember  25,  1912,  the  defendant  bank 
wrote  to  the  Douglas  National  Bank  of 
Roseburg,  inclosing  a  deed  to  Leavengood 
with  Instructions  to  deliver  It  to  him  on  pay- 
ment of  $1,490.66,  stating  that  he  had  offered 
to  pay  their  claim  and  expenses  which  they 
had  concluded  to  accept,  but  had  made  a 
mistake  in  computing  the  amonnt,  and  con- 
sequently demanded  the  greater  sum.  They 
close  their  letter  with  this  language: 

"We  have  added  that  amount  to  our  estimate 
of  claim  in  the  deed  and  must  have  the  full 
amount.  We  feel  that  Mrs.  Brown  did  every- 
thing she  could  to  avoid  paying  us  and  when  we 
find  we  have  a  property  more  valuable  than  our 
claim,  she  should  be  proud  to  make  us  whole. 
If  this  price  is  not  satisfactory  with  them, 
please  return  us  the  deed." 

Leavengood  then  wrote  the  defendant  bank 
•  he  following  letter: 

"Myrtle  Creek,  Oregon,  Dec  16,  1912. 
"Farmers'  &  Merchants*  National  Bank,  El 
iJorado,  Kansas — Dear  Sirs :  Doubtless  you  are 
wondering  why  the  money  is  not  forthcoming 
in  the  matter  of  deed  sent  in  escrow  to  Douglas 
National  Bank  at  Roseburg.  Well  it  is  about 
the  same  old  story  of  crooked  intent  on  the  part 
of  iSittie  Brown.  I  have  been  her  attorney  in 
'  proliation  of  her  father's  will,  and  after  she  re- 
ceive notice  from  Mr. .  Coshow,  as  your  attor- 
ney, to  vacate  on  ranch,  she  realized  she  was  in 
trouble  and  for  a  stipulated  fee  offered  by  her  I 
undertook  to  secure  back  the  place  and  to  sell 
off  sufficient  to  pay  off  your  claim  and  my  fee. 
After  she  learned  I  had  succeeded  in  both — or 
have  a  buyer  for  the  hill  portion  on  west  of 
road  who  offers  sufficient  to  pay  all  indebtedness, 
she   disclaims   her   offer,    which    was   made   in 

Eresence  of  the  county  judge  and  others.  I 
ave  asked  Mr.  Coshow  to  write  to  you  asking 
that  her  consent  to  delivery  of  deed  be  not  re- 
quired, but  he  seems  either  to  be  vnwilling  or 
too  busy  to  write.  Her  idea  is  to  evade  paying 
any  debt  and  in  this  as  well  as  in  your  own  case 
has  shown  her  dishonesty.  My  action  in  the 
matter  was  solely  as  an  attorney  and  for  a 
stipulated  fee,  and  as  to  my  integrity  and  hon- 
esty we  refer  to  any  business  firm  or  bank  at 
Roseburg  or  the  Citizens  State  Bank  at  this 
place.  Trusting  that  no  other  arrangements  will 
be  made  nor  the  deed  recalled  until  you  have 
investigated,  as  my  money  is  ready  at  bank. 
"Yours  truly,  C.  I.  Leavengood." 

On  receipt  of  this  communication  from 
Leavengood  the  defendant  bank  addressed 
the  following  letter  to  the  Douglas  National 
Bank: 


"EI  Dorado,  Kansas,  December  24. 1912. 
"Douglas  National  Bank,  Roseburg,  Oregon— 
Dear  Sirs:  Please  return  a  deed  sent  you  by 
us  to  C.  I.  Leavengood  about  Nov.  6,  1912,  as 
we  are  informed  they  cannot  comply.  Return 
at  once  and  oblige. 

"Wm.  I.  Shriver,  Cashier." 

In  pursuance  of  this  letter  the  deed  was 
returned  as  requested.  Other  negotiations 
were  had,  but  no  agreement  was  reached  on 
the  subject,  and  finally  on  March  31,  1913, 
the  bank  conveyed  the  property  to  the  de- 
fendant Weaver,  who  Instituted  the  eject- 
ment action  already  mentioned. 

The  plaintiff  herself  says  that  the  first 
negotiation  bad  with  the  bank  was  the  letter 
written  by  Leavengood  October  25,  1912,  a 
date  more- than  a  month  after  the  execution 
and  delivery  of  the  sheriff's  deed.  Part  of 
her  cross-examination  Is  here  set  down : 

"Q.  Did  yoa  ever  tender  the  money  to  the 
bank  while  the  deed  was  here  to  take  up  the 
deed?  A.  I  did  not  have  any  money  to  tender 
while  the  deed  was  here.  I  think  the  deed  had 
gone  back  before  then.  Q.  Now,  in  order  to  be 
clear  on  this  matter,  Mrs.  Brown,  as  I  under- 
stand you  that  personally  or  up  to  the  time  yoa 
went  to  Kansas  in  March,  1913,  you  had  no 
personal  correspondence  or  arrangement  between 
yourself  or  the  Kansas  bank  as  to  the  repur- 
chasixig  of  this  property,  is  that  true?  A.  No, 
sir.  Q.  That  is  true,  is  it?  A.  I  do  not  un- 
derstand what  yon  mean.  Q.  (Question  read  to 
witness)  A.  No,  sir;  I  did  not.  Q.  And  all  the 
negotiations  were  carried  on  between  Mr.  Leav- 
engood and  the  bank,  is  that  correct?  A.  Un- 
til I  went  to  Kansas?  Q.  Yes,  up  to  the  time 
you  Went  back  there  in  March.  A.  Yes,  that  is 
all  there  was  just  between  Leavengood  and  the 
bank.  Q.  So  that  whatever  contract  or  agree- 
ment you  had  with  the  bank  up  to  that  time  is 
included  in  the  letter  that  passed  between  Mr. 
Leavengood  and  the  bank?  Is  that  right?  A. 
That  is,  all  there  was  done,  just  what  was  done 
between  Mr.  Leavengood  and  the  bank.  Q.  Yoa 
say  that  pursuant  to  those  arrangements  that 
you  went  into  possession  of  this  land  under  your 
agreement  with  the  bank?  A.  Yes,  sir.  Q. 
It  is  not  a  fact,  then,  that  you  went  into  posses- 
sion under  your  agreement  with  the  bank  to 
repurchase  at  the  date  that  the  sheriff's  deed 
was  made  to  the  bank?  A.  I  cannot  tell  you 
anything  about  those  dates.  Q.  That  was  Sep- 
tember 12,  1912.  Now  these  arrangements  were 
all  after  that  time,  were  they  not,  Mrs.  Brown? 
A.  I  cannot  remember  the  dates.  There  is  too 
many  dates  for  me  to  remember.  Q.  Had  the 
bank  made  you  any  promises  before  that  Leaven- 
good correspondence  in  regard  to  what  they 
would  do?  A.  No.  Q.  In  regard  to  this  land? 
A.  No.  •  •  *  Q.  Your  only  relations  with 
the  bank  was  through  Mr.  Leavengood  and  what 
you  did  personally  while  you  were  in  Kansas? 
A.  Yes,  sir.  Q.  Why  didn't  yoa  redeem  from 
the  sheriff's  sale  before  the  year  for  redemption 
had  expired?    A.  I  couldn't  get  the  money." 

The  plaintiff  testified  that  she  had  an  In- 
terview with  the  bank  In  El  Dorado,  Kan.,  on 
March  29,  1913.  On  that  point  her  evldenn* 
here  follows: 

"Q.  Now  referring  a  moment  to  this  trip 
which  you  say  you  made  to  Kansas,  I  think  yon 
testified  that  the  bank  there  sent  you  back  to 
Mr.  Coshow  to  fix  up  some  papers?  A.  They 
said  to  come  out  here  and  settle  with  Mr.  Cosh- 
ow. Q.  Did  you  do  it?  A.  I  came  out  hero 
and  they  were  patting  us  out  of  the  house.  Q. 
Did  you  go  back  and  see  Mr.  Coshow  at  all? 
A.  I  do  not  think  that  I  came  back  to  Mr. 
Coshow's  office.    Q.  Did  they  put  yoa  out  of  the 
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bmi!ie?  A.  No,  sir.  Q.  Did  you  go  back  to  Mr. 
Coshovp?  A.  No,  sir.  Q.  Yon  never  have  since 
then  ?  A.  Mo,  sir ;  I  didn't  tuppoBe  it  was  nec- 
casar?-" 

Furtber,  on  the  subject  of  the  deed  sent  by 
the  defendant  to  the  Douglas  National  Bank, 
her  testimony  is: 

"Q.  State  when  yon  first  knew  that  the  deed 
that  had  been  deposited  in  escrow  in  the  Doug- 
las National  Bank  had  been  returned?  A.  Mr. 
Coshow  told  me  that  it  bad  gone  back  that  nuht 
tbat  I  went  there  to  see  bim.  That  is  the  first 
I  knew  of  it.  Q.  That  is  when  you  came  down 
in  answer  to  the  summons  in  regards  to  the 
writ  of  assistance?  A.  Tea,  in  regard  to  the 
writ  of  assistance." 

[2]  The  utmost  that  can  be  claimed  by  the 
correspondence  between  Leavengood  and  the 
bank  upon  which  plaintiff  relies  to  prove  her 
allegation  of  the  contract  to  sell  her  the 
land  Is  that  there  was  an  offer  of  the  bank  to 
convey  the  property  to  Leavengood  with  the 
consent  of  plaintiff.  She  herself  says  she 
knew  nothing  of  the  deed  tendered  to  Leaven- 
good until  after  It  had  been  returned.  The 
offer  had  then  been  withdrawn,  and  It  Is 
Inconceivable  tbat  she  could  have  been  a 
contracting  party  to  something  of  which  she 
was  In  total  Ignorance.  In  short,  there  is 
no  situation  disclosed  by  the  testimony  in 
which  the  bank  could  have  tendered  to  the 
plaintiff  a  deed  for  the  property  at  any 
time  and  have  successfully  compelled  her  to 
pay  the  purchase  price. 

[3, 4]  The  first  tender  which  she  piade,  as 
disclosed  by  the  testimony,  was  in  writing 
of  date  May  6,  1913,  which  was  long  after 
the  bank  had  recalled  the  deed  it  had  ten- 
dered to  Leavengood  and  had  conveyed  the 
property  to  Weaver,  on  March  31,  1913.  The 
offer  of  the  bank  having  been  withdrawn,  as 
already  noted,  it  was  at  an  end.  It  is  hornbook 
law  that  until  an  offer  has  been  accepted  It 
is  open  to  withdrawal  without  prejudice  to 
the  party  making  it  The  plaintiff  herself 
says  she  knew  nothing  of  the  offer;  hence 
she  could  not  hare  accepted.  Having  with- 
drawn it  under  these  circumstances,  the  bank 
was  under  no  obligation  whatever  to  renew 
it  It  is  in  evidence  that  some  time  in 
March,  1913,  through  its  attorney,  the  bank 
endeayored  to  get  the  plaintiff  and  her  hus- 
band to  attorn  to  it  and  acknowledge  its  ti- 
tle; bnt  they  refused  to  do  so.  It  cannot  be 
that  she  could  be  contracting  with  the  bank 
for  the  purchase  of  the  property  and  at  the 
same  time  deny  its  title.  The  testtinony 
utterly  falls  to  establish  any  contract  the 
specific  performance  of  which  could  be  en- 
forced against  the  bank,  for  the  very  good 
reason  tbat  the  bank  could  not  at  any  time 
have  compelled  the  plaintiff  to  pay  the  pur- 
chase price  of  the  land.  There  must  be 
mntnality  in  any  contract  to  make  it  en- 
forceable. It  may  be  that  in  the  beginning 
the  plaintiff  received  nothing  of  the  proceeds 
of  the  accommodation  note  which  she  signed, 
but  the  bank  was  not  to  blame  for  that  The 
transaction  has  been  long  drawn  out  and 


the  burden  of  Interest  and  expenses  has 
largely  increased.  The  plaintiff  has  shown 
no  effort  to  liquidate  the  claim  until  after 
her  tiOe  in  the  property  had  been  utterly  ex- 
tinguished by  sheriff's  deed.  She  recounts 
efforts  after  that  to  obtain  a  purchaser  for 
the  land  who  would  take  up  the  defendants' 
claim,  but  admits  they  were  all  unsuccess- 
ful; and  the  first  actual  offer  to  pay  any- 
thing to  the  bank  was  made  after  It  had 
sold  the  property. 

While  the  circumstances  -viewed  from  the 
plaintiff's  standpoint  suggest  the  exercise  of 
magnanimity  in  her  favor  beyond  the  con- 
fines of  law  and  equity,  the  record  presents 
no  feature  which  the  court  can  consider  as 
a  basis  for  nullifying  the  title  of  the  defend- 
ants to  the  land.  Tlie  cross-bill  must  be 
dismissed. 

MOORE,  a  J.,  and  McBEIDB  and  BEN- 
SON, JJ.,  concur. 


(76  Or.  G») 
BAKCLAT  V.   OREGON-WASHINGTON  B. 

&  NAVIGATION  CO. 
(Supreme  Court  of  Oregon.     April  13,  1915.) 

1.  New  Trial  ®=;153  —  Motion  —  Counteb 
Affidavits— Delay"  in  Filing. 

Plaintiff  cannot  assign  error  to  the  striking 
from  the  records  of  his  counter  affidavits  in  op- 
position to  a  motion  for  a  new  trial,  wbicfa  were 
filed  after  the  statutory  time  bad  elapsed,  and 
which  his  counsel  conceded  should  not  be  con- 
sidered. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ii  283,  288;   Dee.  Dig.  •S^lSS.l 

2.  Appkal  and  Ebrob  €=9977— Revtew— Dis- 
CRKTION  ot  CouBT— Gbantino  New  Trial. 

The  granting  or  denial  of  a  new  trial  is 
within  the  sound  discretion  of  the  trial  court 
and  will  be  reviewed  only  for  manifest  error  or 
abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3860^-3866;  Dec.  Dig.  «s» 

8.  New  Tbiai,  «s»140— Movion— Aitidavit— 
Attobnet  fob  Cobfobate  Defendant. 
Where  defendant  is  a  corporation,  the  at- 
torney who  has  had  entire  charge  of  its  case 
can  make  the  affidavit  for  new  triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  Ii  281-287.  289,  302,  306;  Dec.  Dig. 
®=»140.1 

4.  New  Tbial  «=»83— Gboundb— Subpbise. 

Where  plaintiff  in  an  action  for  personal 
injuries,  on  the  day  of  the  trial,  amended  his 
complaint  for  the  expressed  purpose  of  bringing 
the  action  under  Employers'  Liability  Act  April 
22,  1908,  c.  149,  35  Stat.  66  (U.  S.  Comp.  St 
1913,  81  8667-8665),  but  also  added  an  allega- 
tion that  plaintiff's  leg  was  wasting  away,  and 
in  support  of  a  motion  for  new  trial  after  a 
verdict  for  plaintiff,  based  largely  on  the  condi- 
tion of  his  leg,  defendant  filed  numerous  affi- 
davits that  such  condition  was  of  long  standing, 
the  granting  of  a  new  trial  was  not  an  abuse  of 
the  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  I»g.  {  168;  Dec.  Dig.  «s>83.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  B.  McGinn-. 
Judge. 
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Action  by  A.  0.  Barclay  against  the  Ore- 
gon-Washington Railroad  ft  Navigation  Com- 
pany. From  an  order  granting  a  new  trial 
after  a  verdict  tot  plaintiff,  plaintiff  appeals. 
Affirmed. 

This  Is  an  action  for  damages  for  personal 
injuries  sustained  by  plaintiff  by  reason  of  a 
collision  of  two  trains  of  defendant's  cars 
occurring  in  Malheur  county.  Upon  the  day 
set  for  the  trial  plaintiff  filed  an  amended 
complaint  for  the  avowed  purpose  of  bring- 
ing the  action  within  the  terms  of  the  feder- 
al act  relating  to  the  liability  of  railroads  to 
their  employes.  The  amended  complaint  also 
contained  an  additional  amendment  in  the 
following  words:  "His  right  leg  Is  wasting 
away."  The  Jury  returned  a  verdict  for 
plaintiff,  and  Judgment  was  duly  entered 
thereon.  Thereafter  defendant  moved  for  a 
new  trial,  and  from  an  order  allowing  the 
same  plaintiff  appeals. 

C.  A.  Hardy,  of  Eugene,  and  R.  E.  Farrell, 
of  Portland  (Thompson  &  Hardy,  of  Eugene, 
and  Davis  ft  Farrell  and  Wllber  Henderson, 
all  of  Portland,  on  the  brief),  for  appellant. 
A.  C.  Spencer,  of  Portland  (W.  W.  Cotton 
and  W.  A.  Bobbins,  both  of  Portland,  on  the 
brief),  for  respondent 

BENSON,  J.  [1]  There  are  but  two  as- 
signments ■  of  error.  The  first  is  that  the 
court  erred  in  striking  from  the  records 
plaintiff's  counter  affidavits  bearing  upon 
the  motion  for  a  new  trial.  The  only  com- 
ment which  we  need  make  upon  this  Is  to 
say  that  it  Is  admitted  that  such  counter 
affidavits  were  filed  after  the  statutory  time 
In  which  to  file  such  papers  had  elapsed,  and 
.  that  upon  the  hearing  of  the  motion  counsel 
for  plaintiff  expressly  conceded  that  his 
counter  affidavits  should  not  be  considered. 

[2]  The  -second  assignment  is  that  the 
court  erred  in  granting  the  motion  for  a  new 
trial.  It  has  many  times  been  held  by  this 
court  that  the  granting  or  denying  of  a  mo- 
tion for  a  new  trial  is  addressed  to  the  sound 
discretion  of  the  trial  court  and  will  be  re- 
versed only  for  manifest  error  or  abuse  of 
discretion.  Stem  v.  Volz,  52  Or.  588,  98  Pac. 
148,  and  cases  there  cited. 

[3]  The  affidavit  upon  which  the  motion  In 
this  case  was  based  was  made  by  the  de- 
fendant's attorney,  and  plaintiff  contends 
that  it  is  necessary  that  it  should  be  made 
by  the  defendant  Itself.  It  is  true  that  as  a 
general  rule  an  affidavit  for  a  new  trial  up- 
on the  ground  of  newly  discovered  evidence 
should  be  made  by  the  party  litigant,  rather 
than  by  his  attorney;  but  in  a  case  like  the 
present  one,  in  which  the  defendant  is  a  cor- 
poration, we  adopt  the  rule  as  expressed  in 
the  case  of  Stahlman  v.  United  Bys.  Co.,  183 
Mo.  App.  149,  166  S.  W.  314,  from  which  we 
Quote: 

"While  it  is  the  rule  that  the  applicant  for  a 
new  trial  must  personally  make  an  affidavit  in 


support  of  it  the  applicant  here  being  a  corpora- 
tion, the  affidavit  is  properly  made  by  its  at- 
torney, who  swears  that  he  bad  the  entire 
charge  of  this  case  for  the  defendant." 

[4]  The  next  matter  which  presents  Itself 
for  consideration  is  the  question  as  to 
whether  or  not  the  trial  court  abased  its 
discretion.  The  condition  of  plalntlfTs  right 
1%  was  first  mentioned  in  the  amended  com- 
plaint filed  on  the  day  upon  which  the  trial 
was  begun.  Counsel  for  defendant  bad  a 
right  to  rely  upon  the  statement  of  plaintHTs 
attorney  that  the  only  change  in  the  com- 
plaint consisted  In  sa(di  allegations  as  would 
bring  the  case  within  the  federal  act  relat- 
ing to  the  liability  of  employers.  The  mo- 
tion was  supported  by  the  affldavits  of  some 
16  men,  whose  statements  tended  to  prove 
that  the  condition  of  plalntUTs  leg  was  con- 
genital, or  at  least  of  long  standing,  and  not 
the  result  of  the  alleged  Injury.  It  is  appar- 
ent that  the  verdict  was  based  very  largely 
upon  the  condition  of  the  leg,  and,  since  the 
amount  of  damages  was  about  the  only  ma- 
terial Issue  in  the  case.  It  cannot  be  doubted 
that  such  evidence  would  have  a  powerful 
Influence  upon  the  verdict 

Under  these  circumstances,  we  cannot  say 
that  the  court  abused  its  discretion,  and  the 
order  setting  aside  the  judgment  most  be  af- 
firmed. 

MOORE,  a  J„  and  EAKIN  and  BEAN, 
33.,  coflcur. 

OB  Or.  S4« 
COLUMBIA  ENGINEEBINO  WORKS  t. 
MALLORY. 

(Supreme  C!oort  of  Oregon.    April  6,  19150 

1.  TBAnK-MABKs  AND  Tbade-Names  ®=>68— 
Unfair  Competition  —  Test  —  Likkuhood 
or  Deception. 

The  test  of  unfair  competition  by  a  euboe- 
qaent  manufacturer  is  whether  he  puts  his 
wares  on  the  market  in  such  form  and  manner 
that  deception  of  the  ordinary  buyer  in  the 
ordinary  course  of  business  is  likely  or  protw- 
ble ;  a  showing  of  specific  instances  of  parchas- 
ers  being  deceived  not  being  necessary,  and  mere 
possibility   of  deception   not  being  enough. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks 
and  Trade-Names.  Cent  Dig.  S  79;  Dec.  Dig. 
«s>6&] 

2.  Tbade-Mabkb  and  Tbade-Naioes  9=»70— 
Unfaib  Competition  —  Deception  —  Evi- 
dence. 

The  Mallory  pulleys  AeM  not  put  on  the 
market  In  such  form  or  manner  that  deception 
of  the  public  into  thinking  it  is  buying  those  of 
the  Columbia  Engineering  Works,  a  prior  man- 
ufacturer, is  likely  or  probable,  notwithstanding 
like  coloring  of  manganese  sheaves. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Ont  Dig.  t  81;  Dec.  Dig. 
«=»70.] 

8.  TKADK-MaBKS   and   TBAbE-NAMES  ^=>70— 

Unfaib  (3omfetiiion— Advebubino  Repaix 

Paets. 

It  is  not  unfair  competition  with  plaintiff, 
a  manufacturer  of  pulleys,  for  defendant,  a  sub- 
sequent manufacturer,  to  advertise  "our  sheaves 
and  pins  fit  your  old  blocks,"  making  and  sell- 
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ing  repair  parts  for  pulleys  other  than  those 
manufuctured  by  defeDdant  not  being  unfair 
competition,  if  there  is  no  deception,  and  the 
goods  are  not  put  out  as  those  of  another. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  §  81;  Dec.  Dig. 
«=970.] 

Department  2.  Appeal  from  Olrcult  Court, 
Multnomah  County;  C.  U.  Gantenbeln,  Judge. 

Action  by  the  Columbia  Engineering  Works, 
a  corporation,  against  Frederick  B.  Mallory. 
From  an  adverse  judgment,  plaintiff  appealjs. 
Affirmed. 

The  plaintiff  charges  that  the  defendant 
has  been  guilty  of  unfair  competition  in  the 
manufacture  and  sale  of  certain  pulleys 
which  in  the  parlance  of  the  trade  are  called 
blocks.  It  app«iars  from  the  record  that  the 
plaintiff,  since  about  1903,  has  made  a  epe- 
dalty  of  manufacturing  and  selling  a  line  of 
pulleys  wht(ih  hare  been  advertised  to  the 
public  under  the  name  of  Skookum  blocks. 
The  plaintiff  commenced  by  making  the 
sheaves  of  cast  iron,  while  the  shell  of  the 
block  was  made  of  wrought  steel.  Later 
on  some  steel  was  put  into  the  sheave,  and 
afterwards,  about  1907  or  1908,  the  plaintiff 
commenced  to  manufacture  the  sheave  of 
manganese  steel,  being  the  first  manufacturer 
of  pulleys  with  manganese  steel  sheaves. 
Iron,  steel,  and  manganese  sheaves  were 
manufactured  by' the  plaintiff,  and,  for  the 
purpose  of  preventing  one  from  being  mistak- 
en for  the  other,  distinctive  colors  were  used 
in  painting  the  different  sheaves.  All  parts 
of  the  pulley  were  painted  black,  excspt  the 
sheave,  which  was  painted  red  If  made  of 
manganese.  By  means  of  persistent  adver- 
tising, a  large  business  was  developed,  par- 
ticularly in  Oregon,  Washington,  and  Cali- 
fornia. Catalogues  and  leaflets  were  Issued 
containing  cuts  of  pulleys  and  showing  the 
sheaves  In  red,  with  the  printed  Information 
"manganese  sheaves  are  colored  red."  The 
different  sizes  of  pulleys  were  accorded  dif- 
ferent numbers.  The  pulley  made  by  plain- 
tiff is  known  to  the  trade  as  Columbia  or 
Skookum;  the  latter  being  the  trade-mark. 

The  defendant,  Frederick  B.  Mallory,  has 
been  engaged  in  selling  logging  tools  and 
equipment  for  about  ten  years.  He  bad  built 
up  a  considerable  pulley  business  in  1907, 
when  be  commenced  selling  plaintiff's  pulleys 
on  a  consignment  basis,  which  method  was 
followed  until  the  spring  of  1911.  The  de- 
fendant began  to  manufacture  and  sell 
Us  own  pulleys,  and  thereafter  the  plaintiff 
brought  this  suit  upon  the  ground  that  the 
pulleys  made  and  sold  by  defendant  simulat- 
ed the  ones  made  by  plaintiff,  and  amounted 
to  unfair  competition.  The  decree  of  the 
trial  court  was  favorable  to  the  defendant, 
and  the  plaintiff  appealed. 

T.  J.  Geisler,  of  Portland,  for  appellant 
Loyal  H.  McCarthy  and  Earl  O.  Bronaugh, 
^oOi  of  Portland,  for  respondent 


HARRIS,  J.  (after  stating  the  facts  as 
above).  The  complaint,  in  effect,  charges 
that  the  size  and  general  outward  appear- 
ance of  the  block  made  by  defendant,  the 
nuinber  1118  on  the  shell  of  the  block,  mak- 
ing the  parts  of  the  pulley  interchangeable 
with  the  corresponding  parts  of  plaintlfTs 
make,  and  coloring  the  sheaves  red,  consti- 
tute the  elements  of  simulation.  The  pulleys 
specifically  mentioned  in  the  complaint  and 
received  in  evidence  as  exhibits  are  plaintiff's 
No.  18  and  defendant's  No.  1118,  although 
each  party  manufactured  different  sizes. 

The  shell  of  the  block  numbered  18  by 
plaintiff  is  solid,  so  as  completely  to  cover 
one-half  the  side  of  the  sheave.  The  mold 
in  which  the  shell  of  the  pulley  block  Is 
cast  is  80  made  that  across  the  face  of  the 
shell,  In  raised  letters  and  figures,  the  fol- 
lowing plainly  appears:  "Columbia  18  Ex- 
tra Skookum,  Pat  Dec.  6,  1905" — ^and  raised 
in  a  similar  manner,  for  the  purpose  of  rein- 
forcing the  shell,  a  band  or  strip  extends 
from  the  hub  along  the  middle  of  the  shell 
and  to  the  shackle. 

The  pulleys  manufactured  by  defendant  are 
placed  on  the  market  with  two  styles  of  pul- 
ley blocks.  One  block  has  a  solid  shell  cover- 
ing more  of  the  side  of  the  Inclosed  sheave 
than  does  No.  18  made  by  the  plaintiff ;  and 
across  the  face  of  this  sholl  in  raised  letters 
and  figures  much  more  distinct  than  in  No. 
18  the  following  appears:  "Mallory's  Steel 
Bldck  No.  1118."  The  other  style  made  by 
defendant  has  an  open  or  skeleton  shell. 
The  defendant  has  a  copyrighted  trade-mark 
thns<M>.  On  the  face  of  this  skeleton  shell 
plainly  appears  the  trade-mark  <m>  and  the 
figures  1118.  The  manner  in  which  this 
skeleton  shell  Is  reinforced,  when  compared 
with  the  r^nforcement  appearing  on  No.  18, 
is  a  matter  of  contrast,  rather  than  compari- 
son. The  trade-mark  used  by  defendant  Is 
indented  in  the  rim  of  the  sheave.  As  is  to 
be  expected,  the  functional  parts  of  all  the 
pulleys  are  similar.  The  defendant  manu- 
factured different  grades  of  sheaves  and,  like 
plaintiff,  used  different  colors  to  designate 
the  grades.  Mallory  explains  the  use  of  red 
by  saying  that  notwithstanding  he  suggested 
yellow  for  the  manganese  sheaves,  the  ma- 
chine shop,  where  the  first  blocks  were  made, 
painted  them  red.  He  is  corroborated  by 
Mathew  Walch,  who  testified  that  he  was 
connected  with  the  machine  shop  mentioned; 
that  "Mr.  Mallory  suggested  yellow  for  the 
manganese,  but  we  didn't  like  the  color,  and 
we  painted  them  red,  without  any  further 
notice."  The  plaintiff  was  the  only  other 
dealer  that  painted  manganese  sheaves  red. 

[1]  The  plaintiff  also  objected  to  the  ex- 
tended hub  adopted  by  defendant,  but  the 
uncontradicted  evidence  Is  to  the  effect  that 
pulleys  having  an  extended  hub  were  first 
made  by  C.  B.  Borqulst,  a  pulley  manufactur- 
er.   The  defendant  has  distributed  catalogues 
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and  advertised  extensively,  and  his  pulleys 
are  advertised  us  "Diamond  'M*  Blocks."  It 
appears  from  the  catalogues  Issued  by  defend- 
ant that  at  the  bottom  of  each  page  is  the 
printed  direction  "order  by  namber,"  and 
that  different  numbers  designate  different 
pulleys,  as  shown  by  the  cuts,  some  of  the 
numbers  being  1112,  1018,  1218,  1134,  12S4, 
and  1118. 

The  defendant,  who  is  a  subsequent  manu- 
facturer, cannot  palm  off  his  goods  as  those 
of  bis  rival,,  the  plaintiff,  and  escape  the  re- 
straining hand  of  equity.  It  is  not  necessary 
to  show  by  specific  instances  that  purchasers 
have  actually  been  deceived;  but  a  court  of 
conscience  is  Justified  tn  stamping  the  brand 
of  commercial  piracy  upon  the  wares  of  de- 
fendant if  he  puts  them  upon  the  market 
In  such  form  and  manner  as  to  deceive  the 
purchasing  public  into  the  belief  that  such 
wares  were  made  by  plaintiff.  Fuller  v.  Huff, 
104  Fed.  141,  144,  43  C.  C.  A.  463,  SI  L.  R.  A. 
332;  Dunlway  Publishing  Ca  T.  Northwest 
Printing  Co.,  11  Or.  322,  8  Pac.  283. 

"Bival  manufacturers  may  lawfully  compete 
for  the  patronage  of  the  puhUc  in  the  quality 
and  price  of  their  goods,  for  the  beauty  and 
taatefulneas  of  their  inclortng  packaees,  in  the 
extent  of  their  advertising,  and  in  the  employ- 
ment of  agents,  but  they  have  no  right,  by  imi- 
tative devices,  to  beguile  the  public  into  buying 
their  wares  under  the  impreasion  they  are  buy- 
ing those  of  their  rivals."  Coats  v.  Merrick 
Thread  Co.,  149  U.  S.  6fi?.  660,  18  Snp.  Ct. 
966,  967,  37  L.  Ed.  847. 

The  rule  is  even  more  stringent  than  thus 
far  stated,  for  the  doctrine  of  probability  pre- 
vails. A  terse  statement  of  the  scope  and  ex- 
tent of  the  rule  governing  nnfair  competition 
is  found  in  88  Cyc.  773: 

"In  order  to  make  out  a  case  of  unfair  com- 
petition, it  is  not  necessary  to  show  that  any 
person  has  been  actually  det.-eived  by  defendant's 
conduct  and  led  to  purchase  his  goods  in  the 
belief  that  they  are  the  gcods  of  the  plaintiff, 
or  to  deal  with  defendant  thinking  be  was  deal- 
ing with  plaintiff.  It  is  suflScient  to  show  that 
such  deception  will  be  the  natural  and  probable 
result  of  defendant's  acts.  But  either  actual 
or  probable  deception  and  confusion  must  bs 
shown;  for,  if  there  is  no  probability  of  decep- 
tion, there  is  no  unfair  competitien.  In  close 
cases,  where  the  deceptive  tendency  is  not  clear, 
equity  will  withhold  its  hand  until  actual  de- 
ception baa  resulted.  Mere  possibility  of  decep- 
tion is  not  enough." 

If  It  is  probable  that  the  ordinary  buyer  in 
the  ordinary  course  of  business  will  be  de- 
ceived into  buying  the  pulleys  of  defendant 
with  the  belief  that  he  Is  purchasing  the  pul- 
leys of  plaintiff,  then  equity,  in  the  Interest 
of  common  business  honesty  and  integrity, 
will  Interpose  a  restraining  hand.  McLean 
▼.  Fleming,  96  U.  S.  246,  261,  24  L.  Ed.  828. 
No  hard  and  fast  rule  can  be  laid  down  by 


which  to  determine  what  conduct  wi  J  amount 
to  unfair  competltlcm,  because  it  is  to  a  large 
extent  a  question  of  fact;  the  ultimate  test 
being  whether  the  public  Is  likely  to  be  de- 
ceived. 

[2]  The  evidence  does  not  disclose  a  single 
instance  of  actual  deception.  It  is  difficult 
to  understand  how  any  one  could  be  misled 
if  he  ordered  from  the  catalogue  of  defend- 
ant, because  the  catalogue  makes  prominent 
the  fact  that  defendant  manufactures  <g> 
Logging  Blocks.  Two  cuts  of  pulley  No.  1118 
are  shown,  and  at  the  top  of  the  page  in  dls^ 
play  type  is  printed  "Diamond  M  Trip  JJine 
Blocks." 

The  pulleys  In  dispute  are  used  chiefly  and 
almost  exclusively  In  logging  operations^  No 
logger  who  testified  said  that  the  color  of  the 
sheave  carried  with  It,  In  hlb  mind,  any  sug- 
gestion of  the  origin  of  the  sheave.  Most  of 
the  loggers  testified  that  they  paid  no  attri- 
tion to  the  color.  The  primary  object  of 
painting  the  sheaves  red  was  to  denote  man- 
ganese as  the  quality.  Lawrence  Mfg.  Co. 
v.  Tenn.  Mfg.  Co.,  138  U.  S.  647,  11  Sup.  Ct 
396,  34  L.  Ed.  997.  From  a  consideration  of 
the  evidence,  the  most  that  can  possibly  be 
said  Is  that  the  trade  came  to  know  red 
sheaves  as  being  made  of  manganese.  Any 
one  had  the  right  to  manufacture  manganese 
sheaves. 

The  person  buying  upon  ihspectlon  is  serv- 
ed with  notice  of  the  origin  of  the  pulley  the 
moment  he  looks  at  the  shell,  because  he 
could  not  help  seeing  the  words  "MaUory's 
Steel  Blocks"  on  one  shell  and  <3>  promi- 
nently displayed  on  the  other;  and  on  the 
full  width  of  the  rim  of  the  sheave  appears 
the  indented  trade-mark  used  by  the  defend- 
ant. 

The  essence  of  the  whole  inquiry  is  wheth- 
er deception  is  likely  or  probable.  From  the 
evidence  submitted  we  conclude  that  decep- 
tion is  not  likely  or  probable. 

[3]  Complaint  is  also  made  because  defend- 
ant advertised:  "Our  sheaves  and  plus  fit 
your  old  blocks."  The  making  and  selling  of 
repair  parts  for  other  logging  pulleys  Is  not 
an  act  of  unfair  competition.  If  there  is  no 
deception,  and  if  the  goods  are  not  put  out 
as  the  goods  of  another.  The  sheaves  and 
pins  mentioned  plainly  refer  to  "our"  or  the 
sheaves  and  pins  made  by  MaUory,  and  not 
made  by  some  other  dealer.  Bender  v.  Enter- 
prise Manufacturing  Co.,  166  Fed.  641,  84 
C.  C.  A.  853,  17  L.  B.  A.  (N.  SJ  448,  13  Ann. 
Cas.  649. 

The  decree  is  affirmed. 

MOORE,  a  J.,  and  McBRIDE  and  BEAN. 
JJ.,  concur. 
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(It  Or.  US) 

BIRKEMBIBK  v.  TOWN  OF  MILWAUKIE 

et  aL 
(Supreme   Court  of  Oregon.     April  IS,  1916.) 
L  Appeal  and  Ebbob  «=98S  —  Appbai.abis 

ObDXBS— OVEBBDLIItO    DEirOBBBB. 

In  a  suit  to  restrain  a  town  from  conetruct- 
iog  a  waterworks  lystem,  in  which  the  com- 
plaint alleged  that  the  town  had  not  complied 
Tith  the  requirements  of  the  charter  that  it 
should  first  attempt  to  acquire  the  existing  pri- 
Ttte  systems  by  arbitration,  and  the  answer  al- 
leged that  the  town  had  complied  with  such 
requirements,  an  order  overruling  a  demurrer 
to  the  answer  left  the  issue  of  fact  undisposed 
of,  and  was  not  final,  and  not  appealable  un- 
der Ik  O.  L.  S  548,  providing  that  orders  which 
affect  a  substantial  right,  and,  in  effect,  deter- 
mine the  action^  shall  be,  for  the  purpose  of 
review,  deemed  judgments  or  decrees. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  643-647;  Dec.  Dig.  «=> 
93.1 

2.  Appeai.  and  Bbbob  «s>780  —  Dismissal 

or  Appeal— Dissolution   or   Injunction. 

Where  complainant  appealed  from   an  or^ 

der  OTerruling  a  demurrer  to  the  answer  and 

diasolTing  a  temporary  injunction,  and  the  only 

relief  asked  was  an  Injunction   to   restrain  a 

town  from  constructing  a  waterworks  system  in 

alleged  Tiolation  of  its  charter  provisions,  so 

that,  if  the  temporary  injunction  was  dissolved, 

the  suit  would   be   practically  terminated,   the 

appeal  from  the  order  would  not  be  dismissed 

on  defendant's  motion  before  the  final  hearing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.  Cent.  Dig.  |  S121 ;  Dec.  Dig.  «s»780.] 

Appeal  from  Circuit  Court,  Clackamas 
County ;  J.  U.  Campbell,  Judge. 

Suit  by  Fred  W.  Blrkemeier  against  the 
Town  of  Milwaukie  and  others.  From  an 
order  orermUng  complainant's  demurrer  to 
the  answer  and  dissolving  a  temporary  in- 
junction, complainant  appeals.  Motion  to 
dismiss  appeal  denied,  with  permission  to  re- 
new at  final  hearing. 

The  defendants  Interposed  a  motion  to  dis- 
miss the  appeal,  and  a  brief  reference  to  the 
state  of  the  record  will  lead  to  an  under- 
standing of  the  questions  involved. 

The  plaintiff  <m  December  28. 1814,  filed  a 
complaint  which,  in  substance,  alleged  that 
Milwaukie  was  a  municipal  corporation,  and 
the  other  defendants  officers  thereof;  that 
the  plaintiff  is  a  taxpayer ;  that  the  Milwau- 
kie Water  Company,  by  virtue  of  a  franchise 
from  the  defendant  town,  maintains  a  system 
of  waterworks  in  that  part  of  the  town  west 
of  the  O.  &  C.  railroad  track ;  that  the  Bfln- 
thome  Springs  Water  Company  is  the  bold- 
er of  a  franchise  from  the  town,  and  main- 
tains a  system  of  waterworks  in  that  part 
of  the  town  east  of  the  railroad  track ;  that 
the  conndl,  without  authority,  passed  a  reso- 
lution authorlsdng  the  town  to  enter  Into  a 
contract  with  the  city  of  Portland  for  sup- 
plying Milwaukie  with  water  from  Bull  Bun 
river;  that  on  December  14,  1914,  pursuant 
to  the  resolution  mentioned,  the  mayor  and 
recorder  signed  a  contract  with  the  d^  of 
Portland  whereby  the  latter  agrees  to  furnish 
water  for  two  years  in  consideration  of  cer- 


tain stipulated  payments,  the  contract  fur- 
ther providing  that  the  dty  of  Portland  shall 
lay  a  water  main  to  a  certain  point  at  which 
the  town  of  Milwaukie  shall  receive  the  wa- 
ter through  a  main  laid  by  the  latter;  that 
the  council  claims  to  derive  authority  for  the 
resolution  from  a  certain  am^idment  to  the 
charter  which  was  passed  at  a  city  election 
held  March  18,  1818;  that  the  amendment 
authorizes  the  town  to  acquire  by  arbitration 
or  condemnation  waterworks  and  water 
sources,  or  to  construct,  purchase,  keep,  con- 
duct, operate,  and  maintain  waterworks  in 
Milwaukie,  to  purchase  and  acquire  Min- 
thome  Springs,  and  to  issue  and  dispose  of 
bonds  therefor;  that  the  town  issued  and 
sold  bonds  to  the  amount  of  $20,000,  which 
sum  is  in  the  hands  of  the  town  officers,  and 
is  about  to  be  expended  for  the  purpose  and 
in  the  manner  hereafter  stated;  that  the 
making  of  the  contract  with  the  dty  of  Port- 
land was  in  violation  of  the  charter  amend- 
ment which  provides  for  the  pnrcliase  of  all 
or  any  of  the  privately  owned  water  systems 
for  such  price  as  may  be  fixed  by  arbitration, 
but,  if  a  remonstrance  signed  by  100  le- 
gal voters  shall  be  presented  to  the  oooncll, 
further  st^s  for  8u<^  sale  are  prevented, 
and  the  coundl  shall  bring  condemnation 
proceedings  for  the  acquirement  of  the  water 
systems,  or  shall  construct  an  Independent 
water  system  for  the  town;  that  the  char- 
ter required  the  council,  within  ten  days 
from  the  adoption  of  the  charter  amendment^ 
to  commence  proceedings  to  acquire  the  pri- 
vately owned  water  systems  by  arbitration  or 
condemnation,  but  the  coundl  neglected  so 
to  do ;  that  the  coundl  has  authority  to  con- 
struct an  Independent  system  only  in  the 
event  a  remonstrance  signed  by  100  voters 
against  the  arbitration  proceedings  Is  filed; 
that  there  were  no  arbitration  proceedings 
as  required  by  the  charter;  that  no  remon- 
strance signed  by  100  voters  was  filed,  and  no 
condemnation  proceedings  were  instituted; 
that  the  town  Is  only  authorized  to  construct 
a  water  system  which  is  supplied  from 
springs,  wells,  or  streams  on  land  owned  or 
leased  by  the  town  and  which  will  be  perma- 
nent; that  the  contract  with  the  city  of 
Portland  does  not  provide  for  a  permanent 
system,  and  the  money  expended  for  laying 
pipes  will  be  wasted,  because  it  will  be  neces- 
sary to  construct  a  new  system  upon  the  tei^ 
mlnation  of  the  contract;  that  at  an  elec- 
tion held  August  2,  1812,  the  voters  reject- 
ed a  prt^osed  charter  amendment  to  empow- 
er the  making  of  a  contract  with  Portland, 
whereby  that  dty  was  to  furnish  water,  and 
a  majority  of  the  voters  are  opposed  to  the 
contract  which  was  signed ;  that,  according  to 
the  present  dty  charter  and  ordinances  now 
in  force,  there  will  be  held,  and  conducted  on 
December  28,  1814,  a  meeting  of  the  coundl, 
at  which  the  coundl  will  receive  bids  and 
award  contracts  for  the  construction  of  two 
miles  of  8-lnch  steel  pipe  to  the  point  spedfled 
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In  tbe  contract,  and  will  award  contracts  for 
the  digging,  opening,  and  excavating  of 
trenches  for  laying  said  two  miles  ot  pipe 
line  and  for  a  distributing  system,  and  tor 
the  purchase  of  all  necessary  materials ;  that 
the  awarding  of  any  contracts  Is  beyond  the 
power  granted  by  the  charter  amendment 
adopted  March  18,  1913.  Wherefore  plain- 
tiff prays  for  a  decree  restraining  the  defend- 
ant from  acting  under  the  resolution,  carry- 
ing out  the  contract  with  the  dty  of  Port- 
land, constructing  any  independent  water  sys- 
tem until  the  rights  and  obligations  of  the 
town  to  acquire  the  properties  of  the  two 
present  water  companies'  have  been  settled, 
awarding  any  contracts  for  constructing  any 
part  of  the  proposed  water  system,  and  for 
a  decree  granting  such  other  relief  as  may  be 
equitable. 

The  defendants,  on  January  8,  1915,  filed 
an  answer  which  denies  that  the  Milwaukle 
Water  Company  held  a  frandbdse  from  the 
defendant  town,  or  that  the  resolution  was 
unlawfully  passed,  or  that  the  contract  con- 
travened the  charter,  or  that  the  council 
was  required  to  commence  arbitration  or  con- 
demnation proceedings  within  ten  days  from 
the  adoption  of  the  diarter  amendment,  or 
that  defendants  failed  to  commence  such  pro- 
ceedings; denies  that  no  arbitration  has 
been  had  or  that  no  remonstrance  was  fil- 
ed, or  that  the  town  is  empowered  to  con- 
struct only  such  system  as  Is  supplied  from 
springs,  wells,  or  streams  on  land  owned  or 
leased  by  the  town,  or  that  the  system  con- 
templated by  the  contract  is  not  authorized 
by  the  charter,  or  that  upon  the  termination 
of  the  contract  the  system  of  pipes  will  be 
useless,  or  the  money  paid  therefor  wasted; 
denies  that  the  contract  does  not  reflect  the 
wishes  of  a  majority  of  the  voters;  and  ad- 
mlto  that  the  town  would  receive  bids  and 
award  contracte. 

For  a  separate  defense  the  defendants  al- 
lege that,  pursuant  to  the  charter,  bonds  to 
the  amount  of  $20,000  were  sold ;  that  with- 
in ten  days  from  the  passage  of  the  charter, 
and  In  full  compliance  therewith,  arbitration 
proceedings  were  commenced  for  the  acquire- 
ment of  the  privately  owned  water  system; 
that  the  Milwaukle  Water  Company  refused 
to  accept  the  price  fixed  for  its  system ;  that 
within  the  time  required  by  the  charter  a 
remonstrance,  with  more  than  100  signers, 
was  filed  against  the  purchase  of  the  system 
owned  by  the  Mlnthome  Springs  Water  Com- 
pany ;  that  thereafter  the  council.  In  obedi- 
ence to  the  charter,  took  steps  looking  to- 
ward the  construction  of  an  independent  sys- 
tem, and  caused  plans  and  specifications  to 
be  made  for  such  system;  that,  as  stated  in 
the  complaint,  the  resolution  was  adopted, 
and  the  contract  made;  that  the  council  did 
accept  a  bid  for  the  construction  of  a  waters 
works  system,  subject,  however,  to  the  deci- 
sion of  the  court  in  this  suit,  and,  if  this  suit 
is  dismissed,  the  town  will  proceed  to  carry 
out  the  contract  with  the  city  of  Portland, 


and  Install  a  waterworks  system;  that  there 
is  no  available  good  water  supply  in  the 
town;  and  that  the  water  proposed  to  be 
furnished  under  the  terms  of  the  contract  is 
of  a  splendid  quality. 

The  plaintiff  demurred  "to  defendants*  an- 
swer on  file  herein,  on  the  ground  that  it 
fails  to  state  facts  sufficient  to  constitute  a 
valid  defense."  Thereafter  the  court  made 
the  following  order: 

"This  cause  coming  on  for  hearing  upon  plaio- 
titPa  demurrer  to  defendants'  answer  herein, 
nnd  the  court  being  fully  advised  in  the  premis- 
es, it  is  hereby  ordered  that  said  demurrer  be, 
and  the  same  is  hereby  overruled,  and  that  the 
injunctioD  heretofore  issued  be,  and  the  same 
is  hereby,  dissolved,  and  plaintiff  thereupon  in 
open  court  gave  notice  of  appeal  to  the  Supreme 
Court." 

W.  S.  U'Ren.  of  Portland  {U'Ren  &  Hesse,  of 
Portland,  on  the  brief),  for  appellant.  A.  E. 
Clark,  of  Portland  (Clark,  Skulason  &  Clark, 
of  Portland,  on  the  hi-ief),  for  respondents. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendants  take  the  posi- 
tion that,  on  the  record  as  already  stated,  the 
order  is  not  appealable  within  the  meaning 
of  section  648,  !•.  O.  h.  The  plaintiff  con- 
tends that  the  order  is  appealable  for  the 
reason  that  the  demurrer  was  not  only  over- 
ruled, b*ot  the  preliminary  injunction  or 
restraining  order  previously  Issued  was  dis- 
solved ;  that  the  ultimate  relief  asked  for 
was  an  injunction,  and  when  the  court  dis- 
solved the  temporary  Injunction  It  was  an 
order  affecting  a  substantial  right,  and 
which,  in  effect,  determines  the  action  or  suit 
so  as  to  prevent  a  Judgment  or  decree  there- 
in. It  will  be  assumed  that  the  trial  Judge 
was  of  opinion  that  the  plaintiff  could  not 
make  any  valid  objection  to  the  kind  ot  wa- 
ter system  proposed  to  be  constructed,  else 
he  would  have  sustained  the  demurrer. 

The  plaintiff  alleges  that  the  defendants 
did  not  comply  with  the  charter  by  first  at- 
tempting to  acquire  the  existing  waterworks 
system  by  arbitration;  and  defendanta  aver 
that  they  did  observe  the  directions  of  the 
charter  In  that  particular.  The  right  of 
plaintiff  to  the  relief  sought,  among  other 
things,  depends  upon  the  truth  of  the  allega- 
tion that  the  charter  was  not  followed,  while 
the  right  of  defendanta  to  proceed  may  de- 
pend upon  whether  the  charter  has  been  obey- 
ed. There  is,  then,  an  Issue  made  by  the 
pleadings  and  undetermined  by  the  court. 
The  ruling  on  the  demurrer  only  determines 
whether  the  answer  is  good  if  true.  The 
plaintiff  in  his  complaint  tells  bis  version, 
while  the  defendanta  in  their  answer  give  an 
opposite  account  of  the  transactions.  It  is 
clear,  then,  that  the  ruling  on  the  demurrer 
did  not  have  the  effect  of  deciding  the  suit 
If  the  only  question  to  be  con8ide|«d  was 
whether  the  ruling  on  the  demurrer  could  be 
appealed  from  before  final  decree,  the  con- 
clusion would  be  clear  that  the  order  was 
not  appealable    An  appeal  from  a  final  de- 
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cree  would,  of  coarse,  permit  the  review  of 
tbe  order  orerrullog  the  demarrer. 

This  court  has  said: 

"An  order  or  decree  is  flnal  for  the  purposes 
of  an  appeal  when  it  determines  the  rights  of 
the  parties,  and  no  further  qnestionB  can  arise 
before  the  court  rendering  it  except  such  as  are 
necessary  to  be  determined  in  carrying  it  into 
effect."  State  v.  Security  Sayings  Co.,  28  Or. 
410.  417.  43  Pat  182. 

The  following  cases  are  to  the  same  effect: 
Sears  v.  Dunbar,  60  Or.  41,  91  Paa  145; 
Giant  Powder  Co.  ▼.  Oregon  Western  Ry. 
Ca.  54  Or.  328,  101  Pa^.  209.  1(»  Pac.  501; 
Basche  ▼.  Prlngle,  21  JQr.  24,  26  Pac.  863; 
Fowle  V.  House,  28  Or.  588,  39  Pac.  5;  Helm 
T.  GUroy,  20  O'r.  520,  26  Pac  851;  Marquam 
V.  Ross,  47  Or.  381,  78  Paa  698,  83  Pac. 
862,  86  Pac.  1;  Roclcwood  v.  Grout,  55  Or. 
389,  106  Pac.  789;  Olay  v.  Clay,  56  Or.  539, 
108  Pac.  119,  109  Pac.  129;  Lecher  v.  City 
of  St  Johns,  146  Pac.  87. 

[2]  There  is,  however,  an  additional  fea- 
ture. The  preliminary  Injunction  was  dis- 
solved. Ordinarily  an  order  granting  or 
denying  a  preliminary  Injunction  Is  not  ap- 
pealable (Helm  V.  Oilroy,  supra;  Basche  v. 
Prlngle,  supra);  but  the  plaintiff  contends 
that  he  aslis  for  nothing  In  his  complaint  ex- 
cept Injunctive  relief ;  that  the  dissolution  of 
the  temporary  Injunction  will  permit  the  de- 
fendants at  once  to  proceed  with  the  worli 
attempted  to  be  enjoined;  that  there  is  now 
no  obstacle  to  prevent  the  defendants  from 
doing  the  very  thing  that  the  suit  was  de- 
signed to  prevent ;  that,  if  the  work  mention- 
ed is  completed  before  a  decree  in  the  cir- 
cuit court,  an  appeal  would  be  vain  and  fu- 
tile; and  that  therefore  the  order  affected 
a  sniwtantial  right,  and.  In  effect,  determin- 
ed the  suit 

Because  of  the  importance  of  the  question 
involved  in  the  last-mentioned  phase  of  the 
case,  the  motion  to  dismiss  is  denied;  but, 
for  the  purpose  of  enabling  a  complete  pres- 
entation of  the  subject,  the  defendants  are 
granted  permission  to  renew  their  motion  at 
the  flnal  hearing. 

(76  Or.  608)  " 

LAUGHLIN  V.  TILLAMOOK  CITY  et  aL 

(Supreme  Court  of  Oregon.     March  30,  1915.) 

CoNSTmrnoNAi.   Law    9=>83— Irtoxicatino 
LiQcoBS  ®=3l6  —  Pebsorai,  Riohis  — Lib- 

ERTT. 

An  ordinance  making  it  an  offense  for  one 
hojding  a  license  for  the  sale  of  intoxicating 
liquors  to  permit  a  woman,  aa  guest,  to  visit, 
frequent,  and  loiter  in  the  room  and  place  where 
■Dch  liquors  are  kept  for  sale  did  not  interfere 
unnecessarily  with  the  individual  liberties  of 
women  citizens,  and  was  valid. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  Si  150-151% ;  Dec.  Dig.  «=> 
83;  Intoxicating  Liquors,  C^ent  Dig.  §§  17,  IS; 
Dec  Dig.  «=»15.] 

In  Banc.    Appeal  from  Circuit  Court,  Tll- 
lamoolc  County;   Wm.  Galloway,  Judge. 
E.  F.  Langhlln  was  convicted  in  the  re- 


corder's court  of  a  Tlolatlon  of  an  ordinance 
of  TlUamooiE  City,  and  he  brought  a  writ  of 
review.  From  a  decision  of  the  circuit  court 
that  the  ordinance  was  unconstitutional,  Til- 
lamool:  City  and  P.  W.  Todd,  as  Recorder 
thereof,  appeal.  Reversed,  and  case  remand- 
ed, with  direction  to  dismiss  the  writ  of  re- 
view. 

A  complaint  was  filed  against  the  respond- 
ent In  the  recorder's  court  of  Tillamook  City, 
ailing: 

_  "E.  F.  Laughlin,  the  above-named  defendant 
IS  accused  by  this  complaint  of  a  violation  of 
Ordinance  No.  211  of  Tillamook  City,  Dr.,  enti- 
tled 'An  ordinance  regulating  the  sale  of  intox- 
icating liquors,'  which  said  ordinance  was  ap- 
proved by  the  mayor  of  said  Tillamook  City  on 
January  16,  1911,  the  particular  violation  com- 
plained of  tieing  a  violation  of  section  9  of  said 
ordinance,  which  said  section  9  is  as  follows,  to 
wit:  'Section  9.  It  shall  be  unlawful  within 
the  incorporate  limits  of  Tillamook  City,  Or.,  for 
any  person  or  persona  to  whom  a  license  has 
been  granted  under  the  provisions  of  this  ordi- 
nance, or  any  one  in  his  employ,  to  permit 
any  minor,  or  any  woman,  or  any  girl,  to  visit 
or  frequent,  or  loiter  in  any  room  or  place  where 
any  of  the  liquors  mentioned  in  section  1  of  this 
ordinance  are  sold  or  kept  for  sale,  either  as 
guest  servant,  employ^,  waiter,  waitress,  actor, 
actress,  dancer,  singer,  or  musician.'  Said  vio- 
lation of  said  ordinance  was  committed  as  fol- 
lows: He.  the  said  E.  F.  Lauglilin.  did  on  the 
3d  day  of  January,  1913,  within  the  corporate 
limits  of  said  Tillamook  City,  then  and  there  be- 
ing, did  then  and  there  willfully  and  unlawfully 
permit  a  woman,  to  wit  Lillian  Stiford,  as 
guest  to  visit  frequent  and  loiter  in  the  room 
and  place  where  spirituous,  vinous,  and  malt  liq- 
uors were  kept  for  sale  by  him,  the  said  E.  F. 
Laughlin,  he,  the  said  E.  F.  Laughlin.  then  and 
there  being  a  person  to  whom  a  license  had  been 
granted  under  the  provisions  of  said  Ordinance 
No.  211  for  the  sale  of  said  liquors,  against  the 
peace  and  dignity  of  said  Tillamook  City,  and 
contrary  to  the  aforesaid  ordinance  made  and. 
provided." 

Respondent  demurred  to  this  complaint  up- 
on the  grounds  that  the  facts  did  not  consti- 
tute an  offense  and  that  the  court  was  with- 
out Jurisdiction.  The  demurrer  was  over- 
ruled, and  the  respondent  found  guilty  after 
a  trial.  He  then  sued  out  a  writ  of  review. 
After  the  hearing  the  circuit  court  found  that 
the  section  of  the  ordinance  under  which  the 
prosecution  was  brought  was  unconstitution- 
al, from  which  this  apt>eal  Is  prosecuted. 

H.  T.  Botts,  of  Tillamook,  for  appellants. 
T.  B.  Handley,  of  Tlllamoolc,  for  respondent 

EAKIN,  J.  (after  stating  the  facts  as 
above).  Counsel  for  respondent  contends 
that  this  ordinance  Is  void  because  It  would 
"Interfere  unnecessarily  with  the  individual 
liberties  of  our  women  citizens."  In  State  v. 
Baker,  50  Or.  381,  92  Pac.  1078,  13  U  R.  A 
(N.  S.)  1040,  Mr.  Justice  Bean,  speaking  for 
the  court,  said: 

"The  vicious  tendency  of  the  mingling  of  men 
and  women  in  saloons,  or  places  where  intoxicat- 
ing liquors  are  sold,  is  regarded  as  harmful  to 
good  morals,  and  therefore  a  law  which  prohibits 
the  licensing  of  a  female  to  engage  in  the  busi- 
ness of  retailing  intoxicating  liquors,  or  making 
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tt  an  offense  to  emtdoT  a  female  to  serve  liq- 
uors in  a  saloon,  or  to  permit  a  female  to  enter 
a  saloon  and  there  be  served  with  liquors,  is  not 
unconstitutional.  Blair  T.  Kilpatrick,  40  Ind. 
316 ;  Welsh  v.  State,  128  Ind.  71,  25  N.  E.  883, 
9  L.  R.  A.  664;  Bergman  y.  Cleveland,  39  Ohio 
St.  661:  State  v.  Considine,  16  Wash.  358.  47 
Pac.  756;  In  re  Considine  (C.  C.)  83  Fed.  157; 
Adams  y.  Cronin,  29  Colo.  488,  69  Pac.  590,  63 
Ia  R.  A.  61.  The  liberties  or  rights  of  every 
citizen  are  subject  to  such  limitations  in  their 
enjoyment  as  wiU  prevent  them  from  being  dan- 
eerooa  or  harmful  to  the  body  politic,  and  there 
Is  no  objection  to  the  law  in  question  that  it 
applies  to  women  of  lawful  age.  This  answers 
the  question  that,  as  the  law  permits  males  of 
full  age  to  enter  and  remain  in  a  saloon  and  de- 
nies such  right  to  women,  it  is  in  violation  of  the 
constitutional  provision  guaranteeing  to  every 
citizen  equal  privileges  and  immunities.  By  na- 
ture citizens  are  divided  into  the  two  great  class- 
es of  men  and  women,  and  the  recognition  of 
this  classification  by  laws  having  for  their  ob- 
ject the  promoting  of  the  general  Welfare  and 
good  morals,  does  not  constitute  an  unjust  dis- 
crimination. A  police  regulation  to  prevent  im- 
morality and  for  the  good  of  the  community  bas- 
ed upon  such  classification  is  proper,  and,  as  Mr. 
Cooley  says:  'Under  the  police  power,  some  em- 
ployments may  be  admisnble  for  males  and  im- 
proper for  females,  and  regulations  recognizing 
the  impropriety  and  forbidding  women  from  en- 
gaging in  them  would  be  open  to  no  reasonable 
objection.'    Cooley,  Const.  Lim.  745." 

These  views,  in  which  we  fully  concur,  dis- 
pose of  the  main  question  in  this  case.  It 
is  also  contended  that  there  Is  no  suffldeixt 
allegation  that  respondent  beld  a  license. 
We  think  It  sufficiently  appears  that  respond- 
ent was  selling  liquor  under  a  license  from 
the  city  of  Tlllamoolt. 

The  decision  of  the  circuit  court  Is  revers- 
ed, and  the  case  remanded,  with  directions 
to  dismiss  the  writ  of  review. 

C76  Or.  4»)  == 

STATE  V.  DONAHUE. 
(Supreme  Court  of  Oregon.     March  30,  1915.)' 

In  Banc.  On  rehearing.  Former  opinion 
adhered  to. 

For  former  opinion,  see  144  Pac.  755. 

B.  B.  Dufnr,  of  Portland  (Dufur  &  Myers, 
of  Portland,  on  the  brief),  for  appellant.  E. 
B.  Tongue,  of  Hillsboro,  and  Geo.  M.  Brown, 
Atty.  Gen.  (Thos.  H.  Tongue,  of  Hillsboro,  on 
the  brief),  for  the  State. 

McBRIDB,  J.  Upon  this  rehearing  we 
find  no  reason  to  recede  from  the  former 
opinion,  reported  in  144  Pac.  765.  The  first 
contention  is  that  this  court  erred  in  the 
original  opinion  in  holding  that  the  order  re- 
quiring a  record  of  the  defendant's  plea  of 
not  guilty  to  be  entered  nunc  pro  tunc  was 
properly  made.  In  addition  to  the  author- 
ities cited  in  the  original  opinion  sustaining 
the  conclusions  there  announced  upon  this 
question,  we  here  cite  In  re  Wight,  134  U.  8. 
186,  10  Sup.  Ct  487,  33  L.  Ed.  866,  where 
the  court,  discussing  the  authority  of  the 
lower  court  to  make  an  entry  nunc  pro  tunc 
in  the  absence  of  some  memorandum  of  what 
had  actually  occurred,  says: 


"We  are  satisfied,  however,  upon  aa  examina- 
tion of  the  authorities,  that  this  restrictioB  np- 
on  the  power  of  the  court  does  not  exisC" 

In  Bilansky  v.  State,  3  Minn.  427  (Gil.  313), 
the  court,  passing  upon  the  right  of  the  low- 
er court  to  enter  an  order  nunc  pro  tunc  not 
based  upon  any  written  memorandum  on  file, 
observes: 

"But  when  the  facts  stand  undisputed,  and 
the  objection  is  based  upon  the  technical  point 
alone  that  the  term  has  passed  at  which  the 
record  was  made  up,  it  would  be  doing  violence 
to  the  spirit  which  pervades  the  administration 
of  justice  in  the  presifnt  age,  to  sustain  it." 

In  the  case  at  bar^the  actual  fact  that  the 
defendant  was  arraigned  and  entered  his 
plea  of  not  guUty  is  not  disputed  by  any 
atUdavit  or  other  evidence,  and  is  conclusive- 
ly shown  by  the  afiidavlts  of  several  reputa- 
ble citizens  who  were  present  when  the  ar- 
raignment was  made  and  the  plea  of  not 
guilty  entered.  It  is  evident  that  section 
1984,  L.  O.  L.,  was  not  intended  to  cover 
cases  of  felonious  taking  of  logs  or  timber, 
but  only  cases  of  willful  trespass,  and  taking 
where  no  felonious  Intent  existed.  It  would 
furnish  a  very  inadequate  protection  in  cases 
where  an  irresponsible  person  might  steal 
thousands  of  dollars  worth  of  sawlogs  and 
escape  with  the  maximum  fine  of  $1,000. 
The  Legislature  never  contemplated  such  an 
absurdity. 

Other  objections  to  rulings  and  remarks 
of  the  trial  judge  are  urged,  but  they  were 
not  excepted  to  on  the  trial,  and,  for  the 
reasons  stated  in  the  original  opinion,  can- 
not be  considered  here. 

We  adhere  to  our  original  opinion. 

HARRIS,  J.,  took  no  part  in  the  considera- 
tion of  this  case. 


(75  Or.  GU) 
T.  B,  POTTER  REAIiTT  CO.  ▼.  DERBY. 
(Supreme  (3ourt  of  Oregon.    April  13.   1915.) 

1.  Vendob  awd  Pubchaseb  «=>307  —  Cove- 
nants TO  Make  Iuprovekents— Opbbatios 
AND  ErrECT. 

In  a  contract  for  the  sale  of  a  lot  is  a  plat- 
ted tract  of  land  which  the  vendor  was  develop- 
ing, containing  an  agreement  by  the  vendor  to 
make  certain  improvements  in  such  tract  and  to 
work  continuously  on  such  improvements  and 
expend  not  less  than  $100.0<X)  each  year  until 
they  were  fully  completed,  the  agreement  to 
spend  such  sum  each  year  was  a  concurrent 
covenant,  and  the  vendor,  while  neglectinK  to 
comply  therewith,  could  not  recover  unpaid  in- 
stallments of  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SS  863,  872;  Dec  Dig. 
«=>307.] 

2.  Vendob  and  Pubchabbb  *=»301  —  Reme- 
dies OF  Vendob— Becovebt  or  Pubchasb 
Pbicb. 

An  agreement,  in  a  contract  for  the  sale  of 
a  lot,  for  a  price  payable  in  installments,  that 
on  default  in  the  payment  of  any  installment 
all  payments  should  be  forfeited  to  the  seller, 
and  the  contract  should  become  "void  as  to  both 
parties,"  and  the  vendor  should  have  the  rieht 
to  enter  upon  the  property  and  take  possession 
thereof,   together  with   improivementa    thereon. 
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provided  an  ezcIualTe  remedy  in  case  of  default, 
and  the  vendor  conld  not  recover  nnpaid  install- 
menta  of  the  pnrchaae  price. 

[E!d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  CenL  Dig.  |  844;  Dec.  Dig.  «=>301.] 

Department  1.  Appeal  from  Glrcalt  Court, 
Marlon  County ;   Percy  R.  Kelly,  Judg& 

Action  by  the  T.  B.  Potter  Realty  Company 
against  F.  N.  Derby.  From  a  Judgment  for 
plaintlfl  on  the  pleadings,  defendant  appeala. 
Reversed  and  remanded,  with  directions. 

This  Is  an  action  to  recover  certain  In- 
stallments claimed  to  be  due  upon  a  contract 
for  the  purchase  and  sale  of  certain  real 
estate  situated  In  Tillamook  county,  which 
contract  is  as  follows: 

"This  agreemoit,  made  the  27th  day  of  May, 
1909,  between  T.  B.  Potter  Realty  Company,  a 
corporation,  the  party  of  the  first  part,  and  F. 
N.  jDerby,  the  party  of  the  second  part,  wit- 
ncsseth  :  That  in  consideration  of  the  stipula- 
tions herein  contained,  and  the  payments  to  be 
made  as  hereinafter  specified,  the  first  party 
hereby  agrees  to  sell,  and  the  second  party 
agrees  to  purchase  the  following  descrilMid  real 
estate,  situate  bt  the  county  of  Tillamook,  state 
of  Oregon,  to  wit:  Lot  flO)  ten  in  block  (75> 
seventy-five  of  Bayocean  Park,  as  the  »ame  is 
marked  and  described  on  the  plat  of  said  Ray- 
ocean  Park,  on  file  and  of  record  in  the  office 
of  the  county  clerk  of  said  Tillamook  county, 
for  the  sum  of  $600  on  account  of  which  810 
is  paid  on  the  execution  hereof,  the  receipt  of 
which  is  hereby  acknowledged,  and  the  remain- 
der, together  with  interest  from  date  at  the  rate 
of  6  per  cent  per  annum  on  all  deferred  pay- 
ments, to  be  paid  at  the  office  of  the  T.  B.  Pot- 
ter Realty  Company,  in  Portland,  Oreeon,  as 
follows:  $10  or  more  on  the  27th  day  of  each 
and  every  month  hereafter  until  the  full  amount 
of  $600  has  been  paid.  Said  interest  to  be 
paid  immediately  upon  the  completion  of  the 
paymoit  of  the  installments  above  mentioned. 
Any  and  all  taxes  which  become  collectible  sub- 
sequent to  January  Ist,  1910,  to  be  paid  by  the 
party  of  the  second  part,  and  all  taxes  prior 
thereto  by  the  party  of  the  first  part.  Party  of 
the  second  part  agrees  not  to  erect  or  permit 
to  be  erected  on  said  lot  any  dwelling  or  store 
building  to  cost  less  than  $500.  and,  further, 
agrees  to  cause  any  building  or  buildings  erect- 
ed by  me  on  said  lot  to  be  well  painted  with  at 
least  two  coats  of  paint  The  above  restrictions 
to  remain  in  full  force  and  effect  for  twenty 
years  from  July  1,  1908,  and  shall  be  binding 
upon  the  heirs  of  and  aU  persons  owning  said 
lot  under,  by  or  through  second  party.  The 
party  of  tne  nrst  part  agrees  to  have  water  pipe* 
laid  either  in  front,  or  rear,  or  through  each  lot 
sold  in  Bayocean  Park  (said  water  pipe  to  l>e- 
long  to  the  party  of  the  first  part);  to  grade 
and  pave  all  streets  in  Bayocean  Park,  and  to 
lay  paved  sidewalks  on  each  side  of  s.ame;  to 
lay  out  and  improve  grounds  to  contain  not  less 
than  six  acres,  and  to  erect  on  said  grounds  a 
first-class  hotel  and  such  other  attractions  as 
may  be  deemed  most  suitable  and  desirable  by 
it:  to  install  at  least  three  docks  or  boat  land- 
ings, on  the  bay  side  of  Bayocean  Park,  and  to 
operate  a  ferryboat  between  Bay  City  or  srime 
other  suitable  railroad  station,  on  the  eastern 
side  of  Tillamook  Bay  and  Bayocean  Park. 
Said  first  party  hereby  agrees  to  work  continu- 
ously on  said  improvements,  and  to  expend  not 
lees  than  $100,000  each  year  from  January  1, 
1909,  until  the  same  is  fully  completed.  All 
Improvements  herein  named  to  be  made  without 
expense  to  party  of  the  second  part.  And  the 
party  of  the  first  part  agrees  that  when  full  pay- 
ments sball  have  been  received.  It  will  cause  to 
bp  pxpotited  and  delivered,  at  its  own  cost  and 


expense,  to  said  second  party.  Us  heirs,  execu- 
tors, administrators,  or  assigns,  a  warranty 
deed,  free  from  all  Incumbrances,  for  the  prop- 
erty aforesaid,  subject,  however,  to  the  con- 
ditions and  restrictions  herein  named,  and  also 
to  furnish  said  party  of  the  second  part  an  ab- 
stract of  title  to  said  property.  First  party  to 
reserve  in  said  deed  the  right  and  privilege  of 
laying  and  maintaining  water,  sewer  and  gas 
pipes  and  to  erect  and  maintain  telephone  and 
electric  light  poles  and  wires  on  said  land  ad- 
joining the  rear  line  thereof,  and  the  right  of 
laying,  constructing  or  erecting  and  maintain- 
ing the  same,  and  all  other  useful  improvements 
in  any  street  in  said  Bayocean  Park.  The  par- 
ty of  the  second  part  shall  have  the  privilege  of 
exchanging  the  above-mentioned  lot.  at  any  time 
between  April  1,  1909,  and  60  days  after  the 
completion  of  a  railroad  t>etween  Portland  and 
Tillamook  Bay,  for  any  unsold  lot  oSwed  for 
sale  and  belonging  to  the  party  of  the  first  part 
in  Bayocean  Park  of  eaual  or  greater  value  by 
paying  the  price  of  the  lot  so  selected  as  per  the 
map  and  price  list  hereto  attached,  and  made  a 
part  ot  this  agreement,  in  which  event  all  money 
paid  on  this  contract  shall  be  applied  on  the  lot 
so  selected.  The  said  second  party,  in  consider- 
ation of  the  premises,  hereby  agrees  that  he  will 
make  punctual  payments  of  the  above  sums  as 
each  of  the  same  shall  become  due  respectively, 
and  that  in  respect  to  each  of  such  payments 
time  is  of  the  essence  of  this  contract.  It  is 
further  agreed  that  in  case  the  said  party  of  the 
second  part  shall  fail  to  make  any  such  pay- 
ment promptly  at  the  time  provided  in  this  con- 
tract for  such  payment,  or  shall  fail  in  .the  uer- 
formance  of  any  other  agreement  herein  con- 
tained by  him  to  be  performed,  or  violate  any 
other  of  the  agreements  herein  contained,  then 
and  in  any  such  case,  all  payments  which  shall 
have  been  made  by  the  party  of  the  second  part 
hereunder  shall  be  absolutely  and  forever  for- 
feited to  the  said  party  of  the  first  part,  and 
this  contract  shall  be  null  and  void  as  to  both 
parties  hereto  without  notice,  and  the  said  par- 
ty of  the  first  part  shall  have  the  right,  without 
notice,  thirty  days  after  the  failure  of  the  par- 
ty of  the  second  part  to  comply  witb  the  stipula- 
tions of  this  contract,  or  any  one  of  them,  to  en- 
ter upon  the  land  aforesaid  and  take  immediate- 
ly possession  thereof,  together  with  the  improve- 
ments and  appurtenances  thereto  belonging. 
And  the  said  party  of  the  second  part  covenants 
and  agrees  that  he  will  surrender  unto  said  par- 
ty of  the  first  part  the  said  land  and  appurte- 
nances without  delay  or  hindrance.  Agents  are 
not  authorized  to  make  representations  concern- 
ing the  land  in  question  excepting  Uiose  con- 
tnined  in  this  instrument. 

"In  witness  wheierf,  the  parties  hereto  have 
executed  these  presents  in  duplicate  this  day 
and  year  first  above  written. 

"T.  B.  Potter  Realty  Company,  by  T.  B.  Pot- 
ter.   [Seal.)    F.  N.  Derby.    [Seal]." 

The  defendant  answered,  setting  up  the 
contract,  upon  which  Installments  amounting 
to  $300  bad  been  paid,  alleging  the  following 
state  of  facts: 

"That  said  plaintiff  has  wholly  failed  to  per- 
form the  said  agreements  and  covenants  on  its 
Dart  undertaken  in  said  contract  to  be  perform- 
ed, in  this:  That  the  said  plaintiff  has  sold  to 
various  different  parties  a  Marge  number  of  lots 
aggregating,  as  the  defendant  is  informed  and 
believes  and  alleges,  about  2,000,  a  great  num- 
ber of  which  sold  lots  are  in  the  immediate  vi- 
cinity of  the  said  lot  sold  to  defendant:  that 
plaintiff  has  failed  and  neglected  to  lay  any 
water  pipes  in  the  front,  or  the  rear,  or  through 
said  lot  10,  block  75,  or  any  part  of  said  bluck, 
or  any  nearer  thereto  tlian  aliout  two  blocks 
distant  therefrom,  and  such  water  pipes  that  the 
plaintiff  lias  caused  to  be  laid  in  that  part  of 
Bayocean  Park,  where  block  76  is  situate,  con- 
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■ists  of  ordlnaiT  black  Iron  pipe  laid  on  top  of 
the  sand,  and  is  exposed  to  the  elements,  and 
is  rapidly  deterioratine.  and  because  of  the  salt 
air  is  not  a  eubstantial  or  lasting  improvement 
or  compliance  with  plaintitTs  contract;  that  the 
plaintiff  has  wholly  failed  to  lay  out,  Rrade.  or 
pave  any  streets  in  Bayocean  Park  in  or  about 
the  said  lot  sold  to  the  defendant,  or  to  lay  any 
paved  sidewalks  on  either  side  of  any  street  in 
or  about  the  said  lot.  or  any  pavement  or  side- 
walks in  any  part  of  the  said  Bayocean  Park 
within  one-half  mile  of  the  said  lot;  and  said 
lot  cannot  now  be  approached  exceptinR  on  foot 
by  walking  over  sand  dunes  and  marshes;  that 
the  plaintiff  has  failed  to  install  or  make  three 
docks  or  boat  landinits  on  the  east  side  of  Bay- 
ocean  Park,  but  has  made  one  lx>at  landine 
which  is  about  one  mile  from  said  lot  10,  and 
has  failed  to  operate  any  ferryboat  between  Bay 
City  and  any  point  or  railroad  station  on  the 
eastern  side  of  Tillamook  Bay  or  Bayocean 
Park,  or  at  all;  that  the  said  plaintiff  has  fail- 
ed and  neglecteid  to  expend  the  sum  of  $100,000 
in  any  year  from  January  1,  1909,  until  the 
present  timet  upon  the  improvements  covenanted 
by  it  to  be  made  in  said  Bayocean  Park,  and 
none  of  the  said  improvements  have  been  com- 
pleted, nor  has  the  said  plaintiff  expended  upon 
said  impravem«it8  in  the  aggregate  in  the  five 
years  next  following  January  1,  1909,  anything 
in  excess  of  the  sum  of  about  $100,000,  during 
.  the  whole  of  said  time,  and  what  pavement  it 
has  attempted  to  make  is  of  a  grossly  inferior 
and  worthless  character  and  amounts  to  a  fraud 
upon  defendant  and  purchasers  of  lots  in  said 
park.  The  defendant  further  alleges  that  long 
prior  to  June  2,  1911,  the  plaintiff  has  wholly 
failed  and  neglected  to  perform  any  of  its  cove- 
nants and  agreements  in  said  contract,  had  ceas- 
ed making  said  improvements,  and  bad  become 
insolvent,  and  ever  since  has  been  and  is  now  in 
an  insolvent  condition,  and  for  the  reason  afore- 
said the  defendant  ceased  making  payments  on 
his  said  contract  from  and  after  June  2,  1911, 
when  he  made  the  last  payment  of  $10  thereon, 
and,  including  said  last  payment,  defendant  bad 
then  paid  in  all  on  said  purchase  price  the  total 
sum  of  $300,  and  other  purchasers  of  lots  in  said 
park  generally  have  ceased  making  payments  on 
their  contracts  to  plaintiff.  Said  Bayocean  Park 
is  situated  on  a  rough  and  narrow  point  of  land 
and  sand  spit  on  the  eastern  shore  or  beach  of 
the  Pacific  Ocean,  and  on  the  western  shore  of 
Tillamook  Bay,  in  Tillamook  county.  Or.,  and 
between  said  bay  and  said  ocean,  and  south  of 
the  confluence  of  the  waters  of  the  hay  and 
ocean.  In  its  natural  state  said  point  of  land 
had  no  value  whatever,  and  could  not  be  reached 
by  any  public  conveyance  regularly  operated, 
but  only  by  private  boats  or  boats  specially 
hired  as  occasion  might  require  to  cross  f^aid 
bay  from  the  eastern  or  northern  shores  there- 
of to  said  narrow  point  of  land;  and  the  plain- 
tiff, by  making  the  improvements  thereon  and 
operating  the  said  ferryboat  agreed  by  it  to  be 
made  and  operated  in  its  said  contract  with  de- 
fendant, which  agreement  is  the  same  made  by 
plaintiff  with  all  other  purchasers  of  lots  in  said 
park,  was  to  convert  the  said  narrow  point  of 
land  into  a  condition  suitable  and  valuable  for 
a  summer  resort,  and  the  several  lots  therein  ac- 
cessible, convenient,  and  suitable  for  building 
thereon  summer  residences  by  the  respective 
purchasers  thereof:  that  the  said  lot  at  the 
time  defendant  agreed  as  aforesaid  to  purchase 
it,  was  of  no  value,  and  never  will  he  accessible 
80  as  to  be  improved  or  used  or  of  any  value  un- 
til plaintiff  makes  all  the  said  improvements, 
and  particularly  the  said  improvements  to  and 
in  the  vicinity  of  said  lot  agreed  by  it  to  be 
made,  and  by  reason  of  plaintiff's  failure  to 
make  said  improvements  as  agreed  by  it  to  be 
made,  defendant  has  been  prevented  from  mak- 
ing any  improvement  on  said  lot,  or  any  use 
thereof,  or  of  approaching  said  lot  except  on 
foot  over  more  than  one-htdf  mile  of  sand  hilla." 


A  further  and  separate  defense  similar  to 
the  foregoing:  was  also  pleaded,  which  further 
alleged  the  Insolvency  of  the  plaintiff.  The 
plaintiff  filed  a  reply  containing  the  following 
admissions: 

"Plaintiff  admits  that  it  has  sold  various  par- 
ties a  large  number  of  lots  in  Bayocean  Park, 
aggregating  approximately  2,000  lots,  to  wit, 
1,658  lots,  many  of  which  are  in  the  immediate 
vicinity  of  said  lot  10,  block  75,  and  admits 
plaintiff  has  not  yet  laid  any  water  pipes  ia 
front,  or  rear,  or  through  said  lot,  or  any 
nearer  thereto  than  about  two  blocks  distant 
therefrom,  and  that  the  water  pipe  which  plain- 
tiff has  Uiid  in  that  part  of  Bayocean  Park 
where  block  75  is  situate  consists  of  an  iron 
pipe  laid  on  top  of  the  ground  and  exposed,  and 
that  said  pipe  ia  not  a  lasting  improvement, 
but  is  only  a  temporary  expedient;  and  plaintiff 
admits  that  plaintiff  has  not  yet  graded  or  paved 
any  streets  in  Bayocean  Park  in  or  about  the 
said  lot  sold  to  the  defendant,  or  laid  any  paved 
sidewalks  on  either  side  of  any  street  in  or  about 
the  said  lot  or  any  pavemmt  or  sidewalks  in 
any  part  of  Bayocean  Park  within  one-half  mile 
of  said  lot.  and  that  the  said  lot  cannot  now  be 
approached  except  on  foot:  and  plaintiff  admits 
that  it  has  not  yet  installed  more  than  one  dock 
or  boat  landing  on  the  east  side  of  said  Bay- 
ocean  Park,  and  that  said  boat  landing  is  about 
one  mile  from  said  lot  10,  and  admits  that  the 
defendant  ceased  making  payment  on  said  coo- 
tract  from  and  after  June  2,  1911,  and  admits 
that  defendant  has  paid  $300  on  the  purchase 
price  of  the  said  lot  •  •  •  Plaintiff  admits 
that  Bayocean  Park  is  situated  on  a  narrow 
point  of  land  between  Tillamook  Bay  and  the 
Pacific  Ocean,  and  south  of  the  confinence  of  the 
waters  of  the  bay  and  the  ocean,  and  that  there 
was  no  public  conveyance  regularly  operated  to 
Bayo<-ean  I'nrk  in  its  natural  state,  and  that 
plaintiff  proposed  and  intended,  and  still  pro- 
poses and  intends,  by  making  the  improvements 
thereon  and  operating  the  ferryboat  agreed  by 
it  to  be  made  and  operated  in  its  contract  with 
the  said  defendant,  to  convert  the  said  Bay- 
ocean  Park  into  a  condition  suitable  and  valu- 
able for  a  summer  resort  and  make  the  several 
lots  therein  accessible,  convenient  and  suitable 
for  building  thereon  summer  residences  by  the 
respective  purchasers  thereof." 

All  other  matters  were  denied.  The  reply 
also  contained  the  following  affirmative  al- 
legations: 

"That  at  all  times  since  it  entered  into  the 
contract  with  the  defendant,  alleged  and  men- 
tioned in  the  complaint  in  defendant's  answer, 
plaintiff  has  proceeded  diligently  and  in  good 
faith,  and  that  it  is  now  proceeding  diligently 
and  in  good  faith,  to  make  and  complete  all  of 
the  improvements  in  and  upon  Bayocean  Park 
and  upon  said  lot  10,  block  75,  which  are  pro- 
vided for  in  said  agreement  between  the  plain- 
tiff and  defendant,  and  that  plaintiff  has  made 
and  completed,  in  all  respects  in  accordance 
with  the  provisions  of  the  said  contract,  a  very 
large  and  substantial  part  of  the  said  improve- 
ments, and  has  worked  continuously  on  the  said 
improvements  and  has  expended  thereon  a  sum 
in  excess  of  $500,000,  and  that  plaintiff  is  now 
working,  and  proposes  to  continue  working  con- 
tinuously, upon  the  said  improvements  until 
the  some  are  fully  made  and  completed  in  all 
respects  in  accordance  with  the  terms  and  con- 
ditions of  the  said  contract  and  all  other  con- 
tracts which  plaintiff  has  issued  to  purchasers 
of  lots  in  Bayocean  Park;  that  said  Bayocean 
Park  is  at  a  considerable  distance  from  any  im- 
portant industrial  center,  and  the  labor  and 
materials  to  be  employed  and  used  in  and  about 
said  improvements  have  been  increased  by  said 
conditions,  and  the  progress  of  the  work  has 
been  slower  b^  reason  of  said  difficulties  than  it 
would  otherwise  have  been,  and  that  the  said  im- 
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provementa  InvolTe,  amonE  other  thinm.  the  do- 
ing of  a  Terr  large  amount  of  grading,  and  the 
laying  of  a  great  many  miles  of  paved  streets 
necessarily  requires  a  long  time  for  its  proper 
and  economical  performance,  but  that  plaintiff 
is  ready  and  wiUing  and  able  to  proceed,  and 
inteads  to  and  will  proceed  continuously  with 
the  said  worit  of  improvement  and  expend  not 
less  than  $100,000  per  year  thereon  each  year 
ontil  all  of  the  said  improvements  are  com- 
pleted, and  intends,  and  is  able  to.  and  will 
make  and  complete  all  of  the  said  improvements 
provided  for  in  its  contract  with  defendant,  and 
in  all  otiwr  contracts  which  it -has  given  for  lots 
in  Bayoeean  Park,  in  conformity  with  all  of 
the  provisioDS  of  the  said  contracts;  that  plain- 
tiff has  adopted  the  policy  of  paving  streets  and 
lajring  water  pipes  and  making  other  improve- 
ments at  sncb  places  and  in  such  order  as  will 
best  accommodate  persons  who  have  bailt,  or  in- 
tend in  the  near  future  to  build,  houses  in  Bay- 
ocean  Park,  in  so  far  as  such  policy  can  rea- 
sonably be  pursued  In  view  of  the  practical  re- 
qoirements  of  an  orderly  development  of  the 
said  improvements,  and  that  defendant  has  not 
boilt,  and  does  not  intend  to  build  in  the  near 
future,  any  house  upon  the  said  lot  10,  block 
75." 

Plalntlir  moved  for  Judgment  on  the  plead- 
ings, which  being  allowed,  defendant  ap- 
peals. 

Frank  Holmes,  of  McMlnnvlIle,  for  appel- 
lant J.  C.  Veazie,  of  Portland  (Veazie,  Mc- 
Court  &  Veazie,  of  Portland,  and  F.  A.  Turn- 
er, of  Salem,  on  the  brief),  for  respondent 

McBRIDE;  J.  (after  stating  tbe  facts  as 
above).  [1]  The  agreement  of  plaintiff  to 
spend  $100,000  a  year  Is  a  concurrent  cove- 
nant, and  was,  no  doubt  a  large  part  of  the 
consideration  which  Induced  defendant  to 
enter  Into  tbe  agreement.  Plaintiff  cannot 
neglect  to  comply  with  this  portion  of  its 
agreement  and  recover  Installments  which 
are  unpaid  at  the  time  the  breach  occurred. 

[2]  Tbe  parties  having  agreed  upon  their 
own  remedy  for  a  breach  of  the  contract, 
that  remedy  is  exclusive.  They  have  so 
agreed  here  by  stipulating  that  in  the  event 
of  default  in  payment  of  any  Installment  of 
the  purchase  price  all  payments  theretofore 
made  shall  be  forfeited  to  tbe  seller  and  the 
contract  shall  become  void  as  to  both  parties 
without  notice,  and  that  30  days  after  such 
default  the  seller  shall  have  tbe  rigbt  to  en- 
ter upon  the  property  and  take  possession 
thereof,  together  with  the  improvements. 
We  And  no  reason  for  construing  this  con- 
tract to  mean  anything  difterent  from  what 
its  language  implies.  On  default  in  the  pay- 
ments the  purchaser  loses  what  he  has  al- 
ready paid,  and  the  agreement  becomes  "void 
as  to  both  parties."  It  would  be  Juggling 
with  words  to  say  that  this  language  should 
be  construed  to  mean  "void  at  the  option  of 
the  seller,"  or  "void  at  the  option  of  one  par- 


ty." None  of  the  cases  cited  by  the  learned 
counsel  for  respondent  involve  the  construc- 
tion of  an  agreement  containing  the  language 
used  in  the  contract  here  pleaded.  In  Maffet 
v.  O.  4  0.  T.  Co.,  46  Or.  443,  80  Pac.  489,  the 
forfeiture  clause  was  as  follows: 

"And  it  is  hereby  agreed  and  covenanted  by 
tbe  parties  hereto  that'  the  times  of  the  pay- 
ments are  of  the  essence  of  this  contract.  And 
in  case  tbe  second  party  shall  fail  to  make  the 
payments  aforesaid,  and  each  of  them,  punctual- 
ly and  upon  the  strict  terms  and  times  above 
limited,  and  likewise  to  perform  and  complete 
all  and  each  of  the  agreements  and  stipulations 
aforesaid  strictly  and  literally,  without  any  fail- 
ure or  default,  then  this  contract,  so  far  as  it 
may  bind  tbe  first  party,  shall  become  utterly 
nuU  and  void,  and  all  rijthts  and  interests  here- 
by created  or  then  existing  in  favor  of  the  sec- 
ond party,  or  derived  from  them,  shall  utterly 
cease  and  determine,  and  tbe  rigbt  of  possession 
and  all  legal  and  equitable  interests  in  the  prem- 
ises hereby  contracted  shall  revert  to  and  revest 
in  said  first  party,  without  any  declaration  of 
forfeiture  or  act  of  re-entry,  or  any  other  act  by 
said  first  party  to  be  performed,  and  without 
any  right  of  said  second  party  of  reclamation 
or  compensation  for  moneys  paid  or  services 
performed,  as  absolutely,  fully  and  perfectly  as 
if  this  contract  had  never  been  made." 

In  Morris  v.  Oreen,  62  App.  Div.  460,  70 
N.  T.  Supp.  1096,  the  forfeiture  dause  read: 

"And  the  party  of  the  second  part  hereby  ex- 
pressly agrees  with  the  party  of  the  first  part 
that  should  any  default  be  made  in  the  payment 
of  tbe  said  installments,  or  any  one  of  them,  on 
any  day  whereon  the  same  may  become  due. 
then,  and  from  thenceforth,  after  the  lapse  of 
thirty  days  from  tbe  time  of  such  default,  each 
and  every  previous  installment  paid  by  the  par- 
ty of  the  second  part,  without  any  notice  to 
the  said  party  of  second  part,  notice,  tender  and 
demand  being  hereby  waived,  become  and .  be 
forfeited  by  the  party  of  the  second  part  to  the 
party  of  the  first  part  as  fixed  and  linuidatod 
damages,  and  be  irrecoverable  and  beyond  de- 
mand by  the  party  of  the  second  part,  and  this 
agreement  xhall  determine  and  be  of  no  further 
effect  or  virtue." 

These  fairly  represent  the  class  of  cases 
in  wbicb  forfeiture  clauses  have  been  held 
to  be  solely  for  tbe  beneflt  of  tbe  seller.  In 
none  of  them  is  it  stipulated,  as  here,  that 
default  shall  render  the  agreement  void  as 
to  both  parties.  In  tbe  case  at  bar,  where 
the  whole  agreement  seems  to  liave  been 
drawn  advantageously  to  the  seller,  it  is  not 
unreasonable  to  assume  that  the  purchaser 
intended  to  reserve  to  himself  the  one  small 
privilege  of  losing  what  money  be  might  at 
any  time  have  paid,  and  thereby  be  automat- 
ically released  from  further  obligation. 

TUe  Judgment  is  reversed,  and  the  cause 
remanded  to  tbe  circuit  court  with  directions 
to  dismiss  tbe  action. 

MOORE,  C.  J.,  and  BENSON  and  BUR- 
NETT, JJ.,  concur. 
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KI7BIK  T.  DAVIS,  Glreiiit  Jndge.t 
(Supreme  Court  of  Oregon.     April  IS,  1916.) 

1.  BxcKFTiOHs.  Bnx  or  «s»l— Natubx  and 

PVBPOSK. 

A  "bill  of  exceptions"  la  a  memorial  of 
matters  occurring  at  the  trial  of  a  cause  which 
do  not  otherwise  appear  of  record. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of.  Cent  Dig.  i  1;   Dec.  Dig.  «=»1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bill  of  Exceptions.] 

2.  EXOKFTIORS,    BlXL   OF   «=353— COIIFXLUHa 
AU.OWAN0B— MANDAinrs. 

While  mandamus  will  lie  to  compel  a  di^ 
colt  judge  to  sign  a  bill  of  exceptions,  the  Su- 
preme Court  cannot  dictate  to  tlie  trial  judge 
what  the  contents  of  such  bill  shall  be. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of.  Cent.  Dig.  Si  80-^,  87,  88;   Dec.  Dig. 
«3>53.] 
8.  ExcKPnoNS,  Bux  of  «s»53— Coifpuxxna 

AIJ.OWANCB — ^Mandamus. 

Under  L.  O.  L.  {  556,  providing  that,  upon 
appeal  from  a  decree,  the  suit  shaU  be  tried 
anew  upon  the  transcript  and  accompanying 
evidence,  findings  of  fact  and  conclusions  of 
law,  filed  by  the  trial  judge  in  a  suit  in  equity, 
are  not  binding  upon  the  Supreme  Court,  and 
an  order  for  their  filing  nunc  pro  tunc  did  not 
affect  the  rights  of  the  parties,  and,  It  not 
being  apparent  that  such  order  was  final,  ma- 
teria], or  reviewable,  mandamus  would  not  Ue 
to  compel  die  trial  judge  to  sign  a  Mil  of  ex- 
ceptions in  connection  with  an  appeal  from  the 
nunc  pro  tunc  order,  especially  as  it  would 
seem  that  the  chapter  of  the  statutes  relating 
to  bills  of  exceptions  does  not  apply  to  suits 
in  equity. 

rEd.  Note.— For  other  cases,  see  Exceptions, 
BUI  of.  Cent  Dig.  H  80-S5,  87,  88;  Dec.  Dig. 
«s>63.] 

In  Banc.  Original  mandamns  proceeding 
by  Hattie  Kublli  against  George  N.  Davis,  as 
Judge  of  tbe  Clrcnit  Court  for  Multnomah 
County.  On  demurrer  to  the  writ  Demur- 
rer sustained. 

EUls  Richardson,  of  Salem,  for  plaintiff. 
I4ttlefleld  &  Ifagulre,  of  Portland,  for  de- 
fendant 

PER  CURIAM.  This  ia  an  original  man- 
damus proceeding  in  this  court  whereby  it 
is  sought  to  compel  the  defendant  judge  of 
tbe  circuit  ^urt  for  Multnomah  county  to 
sign  a  blU  of  exceptions  in  terms  prescribed 
In  the  alternative  writ  From  the  recitals 
of  that  document  it  appears  that,  in  a  di- 
vorce suit  wherein  the  plaintiff  here  was 
plaintiff  and  Frank  Kubik  was  defendant, 
the  court  over  which  the  present  defendant 
presided  as  judge  entered  a  decree  AprU  28, 
1913,  dismissing  the  complaint  at  the  cost 
of  the  plaintiff  therein.  No  findings  of  fact 
or  conclusions  of  law  were  made  until  De- 
cember 12,  1914,  when,  on  motion  of  the  de- 
fendant in  the  divorce  suit,  the  court  pre- 
pared and  filed  them  nunc  pro  tunc,  making 
an  order  to  that  effect  Tbe  plaintiff  here, 
desiring  to  appeal  from  that  order,  presented 
a  bUl  of  exceptions  to  the  court  first  having 
served  the  same  upon  opposing  counsel,  and, 
after  further  time  had  been  granted  In  which 


to  present  an  amended  statement,  it  appears, 
as  narrated  in  the  writ,  that  the  judge  ad- 
mitted that  the  new  bill  was  true,  but  never- 
theless declined  to  sign  it  because  the  mat- 
ters set  forth  therein  were  already  apparent 
from  the  record  of  the  cause.  It  was  recited 
further  that  on  February  S,  1916,  the  plain- 
tiff appealed  from  the  nunc  pro  tunc  order. 
The  defendant  demurs  to  the  writ 

[1,2]  The  appealable  part  of  the  original 
proceedings  referred  to  was  tbe  final  decree 
dismissing  the  suit  If  tbe  nunc  pro  tunc 
order  has  any  effect  whatever,  it  must  relate 
to  and  operate  as  of  the  time  of  tbe  rendi- 
tion of  that  decree.  A  biU  of  exceptions  is  a 
memorial  of  matters  occurring  at  the  trial  of 
a  cause  which  do  not  otherwise  appear  of 
record.  Such  a  document  is  defined  and  its 
requirements  prescribed  in  chapter  7,  tit  2, 
§{  169  to  172,  Inclusive,  L.  O.  U  We  have 
in  several  cases  decided  that  mandamus  will 
Ue  to  compel  a  circuit  judge  to  sign  a  biU  of 
exceptions  in  cases  where  such  a  document 
is  required,  but  will  not  compel  him  to  put 
into  It  any  particular  statement  In  other 
words,  we  wUl  not  dictate  the  contents  of  the 
bill.  National  CouncU  v.  MoGinn,  138  Pa& 
493.  Section  170,  L.  O.  L.,  provides  a  course 
of  procedure  where  the  parties  do  not  agree 
with  tbe  judge  as  to  the  truth  of  a  statement 

[3]  The  distinction  between  actions  at  law 
and  suits  in  equity  always  has  been  main- 
tained In  the  jurisprudence  of  this  state. 
The  chapter  on  exceptions  Is  contained  in 
that  part  of  the  Code  relating  to  actions  at 
law.  Treating  of  suits  in  equity,  section  409, 
L.  O.  L.,  says: 

"The  provisions  of  chapters  VI  and  IX  of  title 
II  of  this  Code  shall  apply  to  suits,  but  the 
final  determination  of  tlie  rights  of  tbe  parties 
.thereto  is  caUed  a  decree,  and  any  intermediate 
determination  is  called  an  order." 

It  is  to  t>e  observed  that  chapter  7  of  title 
2  is  omitted  from  this  category,  and  it  might 
well  be  said  that  the  mention  of  other  chap- 
ters could  be  construed  as  a  rejection  of  the 
part  relating  to  exceptions.  It  is  said  in 
SutherUn  v;  Bloomer,  50  Or.  398,  93  Pac 
135,  that  in  equity  appeals  a  biU  of  excep- 
tions is  unnecessary,  cannot  be  considered, 
and,  when  accompanying  a  transcript,  must 
be  treated  as  surplusage,  except  in  so  far  as 
the  testimony  there  certified  may  t>e  applied 
in  determining  the  Issues  involved.  The 
same  case  is  authority  for  the  doctrine  that 
faUure  to  make  findings  of  tact  and  conclu- 
sions of  lav  is  not  ground  for  reversible  er- 
ror upon  appeal.  Suits  in  equity  are  triable 
in  this  court  de  novo  upon  the  transcript  and 
evidence  accompanying  it  L.  O.  L.  |  556. 
Findings  of  fact  and  conclusions  of  law  filed 
by  the  trial  judge  In  such  litigation  are  not 
binding  upon  this  court  They  are  conse- 
quently negUble,  and,  so  far  as  the  appellate 
proceedings  are  concerned,  the  nunc  pro  tunc 
order  referred  to,  directing  them  to  be  filed, 
would  not  affect  the  rights  of  the  parties.  It 
is  not  apparent  that  the  nunc  pro  tunc  order 


Cs>For  oinsr  c>m(  sm  aam*  topic  and  KBT-NUMDBR  In  all  Kay-Numbered  DIsmU  and  Indeicea 

t  Rebearins  denied  Kay  U,  UOS. 


Digitized  by  VjOOQ  IC 


Or.) 


MAKKWAKT  y.  KLIEWEB 


653 


on  tbe  sabject  Involved  Is  either  final,  ma- 
terial, or  reviewable  in  a  suit  in  equity.  The 
bill  of  exceptions  is  nnnecessary,  under  the 
circumstances.  Neither  can  we  dictate  to  the 
trial  Judge  tbe  contents  of  such  a  document, 
even  if  it  were  necessary. 

Hence  the  demurrer  to  the  wilt  Is  sus- 
tained. 

BBNSON,  J.,  did  not  sit 


CIS  Or.  R4) 
B1A.RKWART  et  uz.  ▼.  KIiIBWER  «t  ux. 

(Supreme  Court  of  Oregon.    April  18,  1916.) 
L  Reformation   of   Inbtbumbntb  «=>16  — 

GBOUNnCH- MiSIAKS  AND  FBAUO. 

Where  an  instroment  does  not  ezpreaa  tbe 
intent  of  the  parties  owing  to  mistal^e  on  one 
■ide  and  fraud,  bad  faith,  or  inequitable  con 
duct  on  the  other  or  by  one  who  was  intrusted 
with  having  the  contract  reduced  to  writing,  the 
instrument  may  be  reformed. 

(Ed.  Note.— For  other  cases,  see  Reformation 
of  Instmments,  Otnt.  Dig.  |  68;  Dec.  Dig.  «=> 
16.] 

2.  Refosication  ot  Ingtbuuxhts  4=»46— Stjt- 
FiciENCT  or  Evidence— Fraud. 

Evidence  in  a  grantor's  action  for  the  ref- 
ormation of  a  deed  left  with  the  grantee  to  in- 
sert the  name  of  his  wife^  as  a  grantee,  held 
to  show  that  the  second  deed,  on  the  suRKestlon 
of  the  grantee  and  without  any  mention  thereof 
to  the  grrantor,  left  certain  street  l^ens  out  of 
the  exceptions  from  the  warranty,  in  fraud  of 
the  grantor. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instrumento,  Cent  Dig.  I!  157-193;  Dec 
Dig.  «=>45.] 

Department  2.  Appeal  from  Circuit  Court, 
Maltnomah  County;  Henry  B.  McGinn, 
Judge. 

Suit  by  Rudolph  Markwart  and  wife 
against  D.  M.  Kliewer  and  wife.  Decree  for 
complainants,  and  defendants  appeaL  Af- 
firmed. 

Lu  C.  Mackay,  of  Portland,  for  appellants. 
A.  U  Veazle,  of  Portland  (Yeazie,  McCourt  & 
Veazie,  of  Portland,  on  the  brief),  for  re- 
spondents. 

BAKIN,  J.  This  is  a  suit  to  reform  a 
deed.  Tbe  defendant  Kllewer's  testimony  is 
disputed  by  many  other  witnesses,  and  it  is 
difficult  to  arrive  at  the  facts.  He  bought 
the  property  from  plaintlfts  for  the  sum  of 
^,100,  and  at  the  time  of  the  agreement  tbe 
c<mtract  was  reduced  to  writing  in  tbe  form 
of  an  escrow,  to  be  deposited  In  the  bank  un- 
til iwyment  of  the  purchase  price  should 
have  been  made.  The  deed  was  delivered, 
and  afterward  the  defendant  Kliewer  discov- 
ered that  It  was  made  in  his  favor,  and 
wlten  he  showed  It  to  Us  wife  she  desired 
her  name  to  be  inserted  in  it  as  grantee  alsa 
Tbere  was  a  mistake  In  the  spelling  of  the 
name  of  Markwart's  wife  in  the  original 
deed.  At  the  request  of  Kliewer  he  promis- 
ed to  execute  a  new  deed,  and  they  went  to- 
gether Into  the  office  of  King,  a  conveyancer. 
Bforkwart  banded  the  old  deed  to  King,  with 


instructions  to  make  such  corrections  as  to 
the  names  as  Kliewer  should  dictate  and  de- 
sire, but  that  the  deed  was  to  be  a  literal 
copy  of  the  old  one  in  other  respects;  and 
thereupon  Markwart  went  out  to  attend  to 
other  business,  leaving  Kliewer  to  make  tbe 
alterations.  King  says  that  Kliewer  sat 
down  by  him  and  pointed  out  the  changes  he 
wished  made  in  the  deed  and  noted  them  to 
him,  which  he  marked  as  directed  by  KUc^ 
wer.  Among  the  changes  that  Kliewer  in- 
sisted upon  was  the  omission  of  the  clause  In 
the  old  deed  of  exceptions  from  the  warran- 
ty of  the  street  and  sewer  improvement  liens 
and  from  the  mortgage.  This  omission  from 
the  deed  is  the  whole  subject  of  controversy. 
Markwart  contends  that  it  was  omitted  with- 
out his  knowledge  or  consent,  and  asks  to 
have  the  deed  reformed  to  except  from  the 
warranty  the  street  liens.  Kliewer  asserts 
that  be  at  no  time  had  any  knowledge  of  the 
street  liens  upon  the  property,  and  did  not 
agree  to  buy  the  property  subject  to  those 
liens.  He  avers  that  the  street  liens  were 
not  mentioned  to  him  at  the  time  of  making 
the  contract,  nor  did  he  have  any  notice  of 
it  at  any  time.  Stroud,  the  scrivener  who 
drew  the  escrow  at  the  time  of  the  signing 
of  the  contract,  namely,  on  the  25th  day  of 
August,  1911,  says  that  the  agreement,  when 
written  out,  was  not  satisfactory  to  Mark- 
wart and  Kliewer,  and,  after  some  contro- 
versy, Stroud  interlined  the  words  "and  also 
sewer  and  street  Improvements"  in  the  es- 
crow agreement,  thus  stating  that  the  buyer 
should  assume  the  sewer  and  street  Improve- 
ment liens.  This  escrow,  he  says,  was  writ- 
ten in  triplicate,  and  the  interlineations  oc- 
cqrred  exactly  tbe  same  In  each  of  tbe  three 
copies;  one  copy  being  for  Markwart,  one 
for  Kliewer,  and  tbe  third  to  be  deposited  in 
the  bank.  One  copy  of  this  escrow  and  the 
deed  were  delivered  to  Kliewer  the  same  day 
or  the  next  day.  He  also  had  an  abstract  of 
title  which  It  appears  contained  a  designa- 
tion of  these  liens.  He  remained  in  posses- 
sion of  the  escrow  deed  and  tbe  abstract  for 
a  period  of  a  month  or  six  weeks,  without 
any  objection  from  him.  When  he  went  to 
Markwart  for  a  new  deed,  bis  only  com" 
plaint  was  tliat  the  deed  did  not  contain  his 
wife's  name  as  a  grantee,  and  he  wanted  that 
change,  and  that  was  the  only  correction 
spoken  of  or  suggested  in  the  presence  of 
Markwart.  Kliewer  contends  that  he  did 
not  understand,  talk,  or  read  English,  and 
therefore  knew  nothing  about  these  things. 
However,  there  are  several  witnesses  who 
testify  to  the  fact  of  his  knowledge  of  these 
liens.  Majeske,  the  defendants'  witness  who 
negotiated  the  sale  to  Kliewer  for  Mark- 
wart, testifies  that  be  told  Kliewer  partic- 
ularly in  regard  to  the  liens,  and  offered  to 
seU  him  the  place  at  $4,600;  that  Kliewer 
said  the  price  was  too  great,  when  he  should 
assume  the  payment  of  tbe  street  Improre- 
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ments  and  the  price  also,  and  eventually 
agreed  on  |4,100,  cutting  down  the  amount 
on  account  of  the  liens.  Markwart  and  his 
wife  both  testify  to  having  told  defendants 
in  regard  to  the  liens.  Also  the  witness  Fre- 
ler  talked  with  Kliewer,  in  the  course  of 
which  conversation  Eliewer  and  his  wife 
said  that  $4,100  was  the  amount  paid  for  the 
lot,  and  that  Kliewer  had  to  pay  for  the 
street  and  sewer  improvements.  At  the  time 
of  the  writing  of  the  new  deed,  Kliewer  made 
the  only  suggestions  in  regard  to  the  changes 
in  the  deed.  Mr.  King,  the  conveyancer,  tes- 
tifies that  Kliewer  said  he  wanted  a  change 
made,  and  pointed  out  in  the  old  deed  the 
portion  he  desired  eliminated,  which  King 
then  marked  with  a  pencil,  and  that  the  por- 
tion he  desired  left  out  was  in  relation  to 
the  street  liens,  which  of  Itself  shows  Klie- 
wer had  knowledge  of  the  liens  beforehand. 
Notwithstanding  the  fact  that  Kliewer  claim- 
ed he  could  not  read,  write,  or  talk  English, 
the  cashier  of  the  bank' and  Mr.  King  tes- 
tify that  he  could  read,  write,  and  talk  Eng- 
lish very  well,  and  other  witnesses  testify 
that  be  read  the  newspapers  and  discussed 
political  news  contained  therein.  The  first 
deed  that  was  delivered  to  Kliewer  contained 
no  interlineations,  such  as  were  in  the  es- 
crovr. 

[1, 2]  We  are  satisfied  that  the  second  deed 
left  out  the  item  in  regard  to  the  street  liens 
on  the  suggestion  of  Kliewer,  and  without 
any  mention  thereof  being  made  to  Mark- 
wart, and  was  therefore  a  fraud  upon  plain- 
tiffs.   The  rule  is: 

"Where,  however,  the  instrument  does  not 
express  the  true  intent  of  the  parties,  owioK  to 
mistake  on  one  aide,  coupled  with  fraud  or  in- 
equitable conduct  on  the  other,  relief  will  be 
freely  given.  The  ground  of  the  jurisdiction' in 
this  case  is  the  fraud  of  the  defendant,  rather 
than  the  mere  mistake  of  the  plaintiff."  6  Pom- 
ero/s  Equity  Jurisprudence,  S  676. 

"When  one  party  to  a  contract  intrusts  to 
and  depends  upon  the  other  party  to  have  the 
contract,  as  made  by  them,  reduced  to  writing, 
the  party  intrusted  with  such  duty  must  act 
with  the  utmost  good  faith."  Archer  v.  Cali- 
fornia Lumber  Co.,  24  Or.  341,  33  Pac.  626. 

The  decree  of  the  circuit  court,  reforming 
the  instrument,  is  fully  Justified  by  the  evi- 
dence. 

The  decree  is  affirmed. 

MOORE,  0.  X,  and  BEAN  and  HARRIS, 
JJ.,  concur. 

(76  Or.  606) 

NIELSEN  V.  PORTLAND  GAS  &  COKE 
CO. 

(Supreme  Court  of  Oregon.    April  13,  1015.) 

1.  Release  «=>57— Relief  —  Fraud  —  Evi- 
dence. 

A  release  obtained  from  an  injured  person 
who  acts,  without  independent  counsel  or  ad- 
vice should  be  scrutinized  with  great  care,  and, 
upon  proof  of  any  facts  fairly  tending  to  show 
fraud  or  unconscionable  advantage  in  obtaining 


it,  a  jury  would  be  warranted  in  finding  it  of 
no  effect 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  H  106-108;   Dec.  Dig.  «=>57.] 

2.  Release  *=»57— Conclusiveness — Fbatjd. 

Where  the  evidence  discloses  no  fact  or 
circumstances  upon  which  to  base  a  finding  that 
a  release  of  liability  for  personal  injury  was 
tainted  with  fraud  or  imposition,  the  verdict  of 
a  jury  upholding  the  release  should  not  be  dis- 
turbed. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  H  106-108;    Dec.  Dig.  «=>57.] 

3.  Release  «=>16— Vacation— Mistake. 

In  an  action  for  personal  injury,  that  plain- 
tiff  may  have  made  an  unwise  bargain  and  have 
been  mistaken  as  to  the  extent  of  his  injury  is 
no  sufficient  reason  for  annulling  his  release 
fairly  made  and  executed  without  any  fraud  on 
the  part  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  i  31;  Dec.  Dig.  «=>16.1 

4i  Release  ®=9l7— Vauditt- Feaud. 

Unless  plaintiff  in  an  action  against  hia 
master  for  personal  injury  was  deceived  in  some 
way,  bis  release  of  liability  therefor  was  bind- 
ing, but,  if  he  was  deceived  by  the  doctor  em- 
ployed by  defendant,  there  would  be  deception 
by  the  defendant,  and  to  constitute  fraud  a  rep- 
resentation must  be  false,  as  known  to  defend- 
ant actually  or  by  the  exercise  of  ordinary  dil- 
igence, and  made  with  intent  to  deceive,  and 
toe  plaintiff  must  have  been  thereby  induced  to 
execute  the  release. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  i  32;   Dec.  Dig.  «=>17.] 

5.  Release  $s»58— Question  fob  Jubt. 

In  a  servant's  action  for  injury,  evidence 
held  not  to  justify  instruction  permitting  jury 
to  ignore  plaintiff's  release  of  damages  on  ac- 
count of  his  innocent  mistake  as  to  the  extent 
of  his  injury. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent. 
Dig.  i§  109-114;    Dec.  Dig.  «=»58.] 

6.  Masteb  and  Servant  €=>117— Action  fob 
Injury— Employers'  Liability  Act. 

Under  the  Employers'  Liability  Act  (Laws 
1911,  p.  16),  providing  that  all  persons  engaged 
in  the  construction  of  any  building  or  other 
structure  shall  use  all  practicable  care  for  the 
safety  of  life  and'  limb,  without  regard  to  the 
cost  of  safety  appliances,  a  servant's  action  for 
injury  from  the  falling  of  a  heavy  valve  while 
it  was  being  raised  by  an  improvised  derrick 
came  within  the  general  clause  of  the  act,  and 
the  employer's  negligence  in  failing  to  fasten 
the  ends  of  a  pole  so  as  to  provide  a  safe  place 
for  plaintiff  to  work  would  be  a  violation  of  the 
act 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $i  177,  208;  Dec  Dig.  «=> 
117.] 

7.  Appeal  and  Error  «=>1170— Affirmance 
Without  Prejudice — Constitutional  Pro- 
visions. 

Notwithstanding  error  in  not  predicating 
the  case  upon  the  Employers'  Liability  Act,  and 
in  view  of  Const  art.  7,  §  3,  providing  that,  if 
the  judgment  appealed  from  was  such  as  should 
have  been  rendered,  it  shall  be  affirmed  not- 
withstanding any  error  committed  during  the 
trial,  the  judgment  of  the  circuit  court  finding 
that  a  servant's  release  of  damages  for  the  in- 
jury was  not  procured  by  fraud  will  be  affirmed 
without  prejudice  tp  his  right  to  sue  t<>  cancel 
the  release. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ^  40.12,  4060,  4075,  4098, 
4101,  4454.  4540-4545 ;    Dec.  Dig.  <S=»1170.] 
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Department  2.  Appeal  from  Circuit  Court, 
MnltDomah  County ;  George  N.  Davis,  Judge. 

Action  by  Harald  Nielsen  against  tbe  Port- 
land Gas  &  Coke  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

This  la  an  action  by  Harald  Nielsen  against 
tbe  Portland  Gas  &  Coke  Company,  a  cor- 
poration, to  recover  damages  for  a  perscmal 
Injury  alleged  to  have  been  caused  by  tbe 
defendant's  negligence,  setting  forth  the  par- 
ticulars thereot  The  answer  denied  tbe 
negligence  charged,  and  for  separate  defens- 
es averred,  in  effect:  (1)  That  the  plaintiff 
was  an  experienced  workman  who  knew  and 
appreciated  the  dangers  to  which  be  was  ex- 
posed, and  assumed  tbe  risks  incident  there- 
to; (2)  that,  if  the  injury  complained  of  was 
caused  by  tbe  carelessness  of  a  person  other 
than  the  plaintiff,  the  hurt  resulted  from  the 
negligence  of  a  fellow  servant;  (3)  that  the 
accident  was  unavoidable;  and  (4)  that  for 
a  valuable  consideration  tbe  plaintiff  execut- 
ed to  tbe  defendant  a  release,  acknowledging 
full  satisfaction  and  discbarge  of  all  claims 
for  damages  arising  from,  or  that  might  ac- 
crue on  account  of  the  injury,  detailing  the 
facts  as  to  each  defense.  The  reply  denied  the 
averments  of  new  matter  in  tbe  answer,  and 
alleged  substantially  that  the  release  was 
procured  by  tbe  wrongful  misrepresentations 
of  tbe  defendant's  agent,  giving  tbe  circum- 
stances thereof.  Based  on  these  Issues  tbe 
cause  was  tried,  resulting  In  a  verdict  and 
judgment  for  the  defendant,  from  which  the 
plaintiff  appeals. 

The  testimony  shows  that  on  August  25, 
1913,  tbe  plaintiff  and  others  «nployed  by 
tbe  company  were  engaged  in  constructing  for 
it  at  linton.  Or.,  a  building  to  be  used  in 
manufacturing  briquettes  for  fuel.  A  part 
of  tbe  work  required  tbe  raising  about  6  feet 
from  the  ground  of  an  iron  T-valve,  weighing 
about  500  pounds,  placing  It  In  the  wall  of 
the  building,  and  secnrely  bolting  it  In  or- 
der to  hoist  the  weight  to  tbe  proper  height, 
a  timber  6"xlO"xl2',  called  a  "gin  pole,"  was 
set  at  an  angle  against  the  wall  and  used  as 
a  derrick.  A  rope  was  fastened  at  the  top 
of  the  plank,  forming  a  sling  into  which  tbe 
book  of  .a  heavy  iron  block  was  inserted, 
and  from  this  pulley  a  chain  descended 
slantingly  to  another  iron  block  hooked  to  a 
sling  around  tbe  valve.  When  tbe  weight 
was  being  raised  by  the  employes  who  were 
hauling  on  tbe  chain  tackle  the  defendant's 
overseer  directed  the  plaintiff  to  go  beneath 
tbe  gin  pole  and  when  the  valve  reached  tbe 
proper  height  to  bolt  it  in  position.  As  this 
order  was  being  obeyed  the  top  of  the  plank 
slipped  towards  the  valve,  and  the  improvis- 
ed derrick,  falling,  struck  the  plaintiff's  left 
shoulder,  making  a  bruise  along  his  back. 
He  soon  recovered  from  tbe  shock  and  tried 
to  resume  labor,  but  his  back  hurt  him  so 
much  that  he  was  unable  to  continue  the 
work,  whereupon  be  was  given  a  written  or- 
der to  call  for  treatment  upon  Dr.  O.   B. 


Wight,  a  physician  at  Portland,  who  bad 
been  engaged  by  the  defendant  to  care  for 
its  employ^  when  they  were  hurt  wtaile  per- 
forming services  for  It.  Dr.  Wight  carefully 
examined  Nielsen  when  the  latter  called  at 
tbe  former's  office,  and  found  a  scratch  ex- 
tending downwards  from  bis  left  shoiilder 
blade,  and  a  very  tender  spot  on  his  back 
over  tbe  region  Of  tbe  lower  ribsi  but  con- 
cluded the  muscles  only  were  Injured.  The 
next  day  the  physician  again  saw  the  plain- 
tiff, who  complained  of  a  very  severe  pain  in 
t£e  back.  Another  careful  examination  of 
the  patient  was  then  made  by  the  doctor. 
Who  saw  him  about  seven  times  in  two  weeks, 
during  which  time  the  scratch  had  disap- 
peared. As  no  other  evidence  of  injury  was 
ascertained  by  Dr.  Wight  be  advised  Nielsen 
to  return  to  his  work,  telling  him  some  easy 
job  would  be  given  btm,  and  that  bis  injury 
was  slight  Thereupon  the  plaintiff  resumed 
his  labor,  doing  such  easy  work  as  was  as- 
signed him.  It  appears  that  two  or  three 
days  after  the  accident  Nielsen  thought  one 
of  his  ribs  was  broken,  and  so  told  the  fore- 
man. On  September  6th,  apparently  believ- 
ing tbe  physician's  statement  as  to  the  ex- 
tent of  bis  Injury,  and  relying  thereon.  In 
consideration  of  $40,  paid  by  tbe  defendant's 
agent,  he  subscribed  bis  name  to  a  writing 
under  seal,  acknowledging  full  satisfaction 
of  and  discharging  defendant  from  all  claims 
arising  or  that  might  accru.e  in  any  manner 
from  tbe  Injuries  received.  Nielsen  was  un- 
able to  perform  the  light  duties  required  of 
him,  and,  suffering  pain  from  tbe  injuries 
which  be  bad  received  from  the  fall  of  the 
derrick  in  November,  he  consulted  another 
physician,  who  made  an  X-ray  examination 
of  his  back  and  discovered  one  of  the  lower 
ribs  on  tbe  left  side  had  been  fractured  near 
the  spinal  column,  whereupon  this  action  was 
Instituted  without  returning  or  offering  to 
repay  tbe  money  which  he  had  received  an 
a  consideration  for  tbe  release. 

Concluding  that  tbe  action  was  founded 
upon  the  principles  of  tbe  common  law,  and 
not  upon  a  violation  of  any  of  tbe  provisions 
of  tbe  Employers'  Liability  Act,  tbe  court  in- 
structed the  jury  In  respect  to  tbe  separate 
defenses  of  tbe  assumption  of  risk,  tbe  care- 
lessness of  a  fellow  servant,  and  the  plain- 
tiff's contributing  negligence.  '  Exceptions 
were  reserved  by  his  counsel  as  to  these 
parts  of  tbe  charge.  It  is  argued  that,  since 
tbe  pleadings  admit,  and  the  testimony  con- 
clusively shows,  that  the  defendant  was  en 
gaged  in  the  construction  of  a  building  when 
tbe  plaintiff  was  Injured,  bis  remedy  is 
predicated  upon  the  statute  referred  to,  and 
not  upon  the  principles  of  tbe  common  law, 
and  hence  errors  were  committed  in  tbe  re- 
spects mentioned. 

L  N.  Smith,  of  Portiand  (E.  V.  Uttlefleld 
and  L.  E.  Huntsman,  both  of  Portland,  on 
the  brief),  for  npi)ellant.  .  F.  S.  Senn,  of  Port- 
land (Senn,  Ekwall  &  Recken,  of  Portland, 
on  the  brief),  for  respondent. 
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BEAN,  3,  (after  stating  the  facts  as 
above).  The  first  question  for  solution  is  In 
regard  to  the  settlement  and  release.  Plain- 
tlfl  avers  tn  bis  reply  that  the  physician  em- 
ployed by  the  defendant  "wrongfully  and 
wltboot  right  kept  secret  and  failed  to  dis- 
close to  this  plaintlfC  the  character  and  na- 
ture of  his  said  injuries,  and,  upon  the  as- 
surances of  said  physician"  that  his  injury 
was  not  serious,  as  detailed,  and  without 
knowledge  of  his  true  condition,  he  did  agree 
with  defendant  to  satls)^,  release,  and  dls- 
'  charge  the  latter  from  any  further  liability 
in  consideration  of  the  sum  of  (40.  The 
evidence  on  this  subject  is  in  part  as  follows: 
"The  doctor  said  there  was  nothing  wrong 
with  me,  only  my  mnscles  were  hurt.  •  •  • 
I  was  down  there.  They  kept  saying  all  the 
time,  'Don't  sne  ns ;  we  will  take  care  of  you; 
don't  go  to  law  about  It'  •  •  •  Q.  Did  you 
tell  them  that  you  were  going  to  sue  them  at 
that  time?  A.  No,  sir;  I  simply  had  good 
faith  in  the  company's  superintendent;  Mr. 
Ross  told  me  that  he  would  support  me  and 
take  care  of  me,  and  I  told  him  that  I  couldn't 
do  that  work." 

To  the  question,  "What  did  you  find  to  be 
the  matter  with  himr*  Dr.  Wi^t  the  com- 
pany's physician,  testified  in  part  as  follows: 

"He  had —  I  saw  him  in  the  morning,  one 
mominK  up  in  my  office — I  have  forgotten  the 
exact  date — and  he  told  me  that  he  had  been 
struck  in  the  back,  and  I  had  him  strip  to  the 
waist  and  examined  his  back.  He  bad  a  scratch 
on  it  running  from  the  left  shoulder  blade 
down  toward  the  mid  line  about,  I  should 
judge,  about  a  foot  long;  it  wasn't  deep,  and 
there  was  no  other  external  evidence  of  injury. 
I  examined  his  back,  and  he  was  very  tender 
over,  I  should  say,  about  the  region  of  the 
nintn,  tenth,  and  eleventh  ribs,  about  two  inches 
from  the  middle  line,  but  I  got  him  to  bend 
over,  and  his  hack  was  apparently  flexible,  and 
I  could  make  out  nothing  more  than  an  injury, 
what  I  considered  an  iiijnry  to  the  muscles 
along  in  the  back.  I  think  I  gave  him  some  lin- 
iment, something  of  that  sort,  and  told  him  to 
return  ttie  next  day,  and  I  saw  him  the  next 
da}',  and  he  still  complained  of  this  very  severe 
pain,  which  was,  in  a  sense,  out  of  proportion 
to  the  external  evidence  of  any  injurv,  and  I 
stripped  his  back,  and  I  saw  him  off  and  on 
thai,  I  think,  probably  six  or  seven  times  in 
two  weeks,  or  approximately  two  weeks  from 
the  time  uat  he  first  came  to  the  office,  and 
tiie  condition  had  cleared  up  considerably.  The 
scratch  had  disappeared  in  three  or  four  days, 
and  I  could  make  out  no  other  evidence  of  in- 
jury than  that,  and  I  sugeested  that  he  had 
better  go.  back  to  work,  and  that  be  could  get 
some  easy  job  for  a  short  time,  and  in  that) 
way  he  would  be  able  to  keep  on  with  his  work. 
I  thought  there  was  nothine  serious  as  far  as 
the  injury  was  concerned.  Q.  Did  you  ever  ex- 
amine him  for  any  fractured  ribs?  A.  My  ex- 
amination would  have  made  out  any —  He  was 
very  tender,  and  I  examined  his  back  carefully 
because  I  naturally  thought  of  that  possibility 
if  tlie  condition  continued." 

On  cross-examination  the  doctor  admits 
that  he  never  made  an  X-ray  picture;  that 
at  the  time  Mr.  Nielsen  was  hurt  there  were 
Inge  X-ray  machines  in  Portland ;  that  it  is 
difficult  to  recognize  a  fracture  by  the  fin- 
gers;  and  that  his  examination  was  digital. 

The  trial  court  treated  the  allegations  of 
the  reply  as  a  foundation  of  fraud,  and  sub- 
mitted the  question  to  the  jury  upon  the 


basis  at  the  frandnlent  r^Tresentatlooa  made 
by  the  physician.  It  cbarged  the  Jury  that, 
unless  the  plaintiff  was  deceived  in  some 
way,  the  release  was  binding ;  that,  if  he  was 
deceived  by  the  doctor  employed  by  the  de- 
fendant, it  would  be  the  same  as  being  de- 
ceived by  the  company;  that,  to  constitute 
fraud,  the  representation  made  must  be 
false,  the  defendant  must  have  known  it  to 
be  false,  or  by  the  exercise  of  ordinary  dili- 
gence should  have  known  it  to  be  false  and 
made  with  intent  to  deceive,  and  that  the 
plaintiff  must  have  relied  thereon  and  have 
been  led  to  execute  the  release.  PlaintilTs 
counsel  objected,  and  excepted  to  the  instruc- 
tion, and  requested  the  court  to  charge  the 
Jury  from  the  standpoint  of  a  mistake  as 
follows: 

"If  jou  believe  that  at  the  time  the  release 
was  signed  that  Mr.  Nielsen  did  not  know  his 
true  condition,  then  the  release  would  not  be 
binding,  and  you  must  hold  such  release  void. 
If  yon  believe  that  Mr.  Nielsen  went  to  a  doc- 
tor selected  by  the  gas  company,  and  that  such 
doctor  did  not  disclose  to  the  plaintiff  the  true 
condition  of  his  injury,  and  uiat  Mr.  Nielsen 
made  the  release  in  ignorance  of  his  true  condi- 
tion, then  you  are  instructed  that  the  release  is 
no  part  of  this  case,  and  you  will  disregard  it 
ia  arriving  at  the  verdict." 

After  a  very  careful  ezamliiatlon  of  aU 
the  evidence,  we  believe  that  nothing  mote 
can  be  claimed  by  plaintiff  than  that  Dr. 
Wight  failed  to  make  a  proper  diagnosis  of 
his  injury;  that  after  the  settlement  it  was 
ascertained  that  his  Injury  was  greater  than 
It  was  supposed  to  be;  and  that  the  Jury 
found  by  its  verdict  that  there  was  no  fraud 
or  imposition  practiced  upon  plaintiff  in 
making  the  settlement  and  obtaining  the 
release.  From  the  brief  and  argument  of 
plaintiff's  counsel,  as  well  as  from  the  re- 
quested instruction,  it  seems  that  plaintiff's 
contention  is  that  the  release  should  be 
avoided  on  the  ground  of  mistake.  The  good 
faith  of  the  company's  physician  in  giving 
the  information  is  not  impugned. 

[1]  An  agreement  of  settlement  and  release 
obtained  from  an  injured  person  who  acts 
without  independent  counsel  or  advice  should 
be  scrutinized  with  great  care,  and,  upou 
proof  of  any  fact  or  facts  fairly  tending  to 
show  fraud  or  unconscionable  advantage  in 
obtaining  it,  a  jury  would  be  warranted  In 
finding  such  settlement  to  be  of  no  effect 
OUton  V.  O.  W.  P.  By.  Co.,  62  Or.  343,  96 
Paa  1095,  97  Pac.  538;  Foster  v.  University 
Lumber  Co.,  65  Or.  46,  131  Pac.  736;  Woods 
V,  Wlkstrom,  67  Or.  581,  135  Pac.  192. 

[2]  Where  the  evidence  discloses  no  fact  or 
circumstances  upon  which  to  base  a  finding 
that  the  settlement  was  tainted  with  fraud 
or  imposition,  as  in  the  present  case,  the 
verdict  of  the  Jury  upholding  such  an  ad- 
justment should  not  be  disturbed.  Nason  v. 
(Chicago,  R.  L  &  P.  Ry.  Ca,  140  Iowa.  533, 
US  N.  W.  761,  763;  Nelson  v.  Minn.  St  Ry. 
Co.,  61  Minn.  167,  63  N.  W.  486;  Chicago  & 
N.  W.  Ry.  Ca  v.  WUcox,  116  Fed.  913.  54 
C.  C.  A.  147;   San  Antonio  &  A.  P.  Ry.  Co. 


Digitized  by  VjOOQ  IC 


Or.) 


NIEIiSEK  r  POBTIiAND  GAS  &  COKE  CO. 


667 


T.  Polka,  Tex.,  B7  Tex.  Olr.  App.  626,  124  S. 
W.  226,  229;  Lawt(m  t.  GbBrieston,  etc.,  Ry. 
OC  01  S.  C.  332,  74  S.  B.  750. 

[3]  In  an  action  at  law  for  personal  In- 
juries, tbe  fact  that  the  plaintiff  may  have 
made  an  nnwlse  bargain  and  been  mistaken 
as  to  the  extent  of  his  Injuries  Is  not  a  sufD- 
doit  reason  for  amiulllog  a  settlement  and 
canceling  a  release  fairly  made  and  executed 
wlthont  any  fraud  or  overreaching  on  the 
part  of  defendant.  McFarland  v.  Mo.  Paa 
Ry.  Co.,  126  Mo.  258,  28  S.  W.  690,  596. 

[4,  S]  There  was  no  error  in  the  giving  of 
the  instruction  as  to  fraud,  which,  we  think, 
fairly  submitted  to  the  Jury  the  question  per- 
taining to  the  release  and  in  refusing  to 
^ve  the  requested  Instruction  permitting  the 
Jury  to  Ignore  the  release  on  account  of  an 
innocent  mistake.  Counsel  for  plaintiff  cite 
and  rely  upon  the  very  able  opinion  in  the 
case  of  Lumley  v.  Wabash  R.  Co.,  76  Fed.  66, 
22  C.*0.  A.  60.  This  was  an  equity  suit 
for  the  purpose  of  canceling  a  release  ob- 
tained by  fraud.  It  was  stated  therein: 
"Equity  relieves  from  mistakes  as  well  as 
fraud." 

[II  Having  arrived  at  the  conclusion  that 
the  claim  of  plaintiff  was  settled,'  as  found 
by  the  verdict  of  the  jury,  we  must  consider 
the  effect  of  any  error  of  the  trial  court  in 
holding  thait  the  case  did  not  come  within 
the  provisions  of  the  Ehnployers'  Liability 
Act  (Laws  1911,  p.  16).  We  think  the  posi- 
tion of  plaintiff  that  tbe  cause  should  be 
tried  under  the  statute  referred  to  is  weQ 
taken.  However,  viewing  the  evidence  from 
every  angle,  if  the  settlement  is  upheld,  as 
it  must  be  upon  tbe  verdict  of  the  Jury,  there 
can  be  no  reason  for  remanding  the  cause 
for  a  new  trial.  It  should  be  noted  that  the 
law  relied  upon  as  applicable  to  this  case 
enacts.  In  effect,  that  all  owners  or  i)ersons 
whatsoever  engaged  in  the  construction,  re- 
pairing, or  painting  of  any  building  or  other 
structure,  or  in  the  erection  or  operation  of 
any  machinery,  or  in  the  use  of  any  danger- 
ous appliance  or  substance,  shall  see  that 
all  metal,  wood,  or  other  material  whatever 
shall  be  carefully  selected  and  Inspected  and 
tested,  so  as  to  detect  any  defects,  and  all 
scaffolding,  staging,  false  work,  or  other 
temporary  structure  shall  be  constructed  to 
bear  four  times  tbe  maximum  weight  to  be 
sustained;  and  all  scaffolding  more  than 
20  feet  from  the  ground  or  floor  shaU  be  se- 
-cured  from  swayiilg  and  provided  with  a 
strong  safety  rail  or  other  contrivance,  so  as 
to  prevent  any  person  from  falling  therefrom: 
and  genei^lly,  all  owners  and  other  persons 
having  charge  of,  or  responsible  for  any  work 
Involving  a  risk  or  danger  to  the  employes, 


shall  use  every  device,  care,  and  precaution 
which  it  is  practicable  to  use  for  the  protec- 
tion and  safety  of  life  and  limb,  limited 
only  by  the  necessity  for  preserving  the  ef- 
ficiency of  the  structure,  machine,  or  other 
apparatus  or  device,  and  without  regard  to 
the  additional  cost  of  suitable  material  or 
safety  appliance  and  devices. 

The  plaintiff  and  defendant  both  assert  that 
at  the  time  of  the  accident  defendant  was  en- 
gaged in  the  construction  of  a  building,  and 
that  plaintiff  was  employed  in  assistance 
thereof.  The  use  to  be  made  of  the  valve 
which  they  w6re  raising  at  the  time,  and  which 
they  assert  was  a  part  of  the  building  is  not 
thoroughly  explained ;  but,  strictly  speaking, 
whether  it  was  a  part  of  the  building  or  of 
the  machinery  would  make  no  difference.  It 
was  part  of  the  structure,  and  undoubtedly 
the  parties  were  correct  in  saying  that  the 
defendant  was  engaged  in  constructing  the 
building.  The  improvised  derrick  or  gin 
pole  and  block  and  tackle  in  use  at  the  time 
of  the  accident  are  In  the  same  category  as 
the  staging,  false  work,  and  other  things  men- 
tioned in  the  act,  all  of  which  are  not  at- 
tempted to  be  detailed  therein,  and  unques- 
tionably come  within  the  general  clause  of 
the  section.  If  there  was  negligence  on  tbe 
part  of  the  defendant  In  falling  to  fasten  the 
end  of  the  gin  pole  so  as  to  provide  a  safe 
place  for  the  plaintiff  to  work  in  putting  the 
bolts,  which  he  was  attempting  to  do  under 
the  direction  of  his  foreman,  there  would  be 
an  infraction  of  the  Employers'  Liability 
Act  Helser  v.  Shasta  Water  Co.,  143  Pac. 
917;  Schulte  v.  Pac.  Paper  Co.,  67  Or.  334, 
136  Pac.  527,  136  Pac.  5;  Dunn  v.  Orchard 
Land  &  Timber  Co.,  68  Or.  97,  136  Pac.  872, 
874;  Browning  v.  Smiley-Lampert  Lbr.  Co., 
68  Or.  602, 137  Pac.  777,  779;  SchaUer  v.  Pac. 
Face  Brick  Co.,  139  Pac  913;  Isaacson  v. 
Beaver  Logging  Co.,  143  Pac.  938;  Cameron 
V.  Pac.  Lime  &  Oypsum  Co.,  144  Pac.  446. 

[7]  Nevertheless,  owing  to  our  views  here- 
tofore expressed,  giving  to  the  provisions  of 
section  3  of  article  7  of  the  Constitution  a 
partial  application,  and  not  a  literal  one, 
the  Judgment  of  the  circuit  court  shonld  be 
upheld  without  prejudice  to  plaintiff's  right 
to  institute  a  suit  to  cancel  the  release,  not- 
withstanding there  was  error  in  not  predicat- 
ing the  case  upon  the  statute.  Wasiljeff  v. 
Hawley  P.  &  P.  Co.,  68  Or.  487,  137  Pac.  766, 
769;  Scfaaedler  v.  Columbia  Contract  Co.,  67 
Or.  412,  136  Pac.  636. 

The  Judgment  of  the  lower  court  is  there- 
fore affirmed. 

BENSON  and  HARRIS,  JX,  concur. 
MOORE,  C.  J.,,  concurs  in  the  result 
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HIGHLAND  et  aL  y.  TOLLISEN. 
(Supreme  Court  of  Oregon.     April  13,  1915.) 

1.  EXECDTOBS  AND  Aduinistbatobs  ^=9516— 
Accounting — Suit  to  Vacatb  Obdeb— Sur- 
FiciENCT  OK  Evidence. 

In  a  suit  to  vacate  an  order  of  the  county 
court  approving  defendant's  final  account  as  ad- 
ministrator, evidence  held  to  show  that  each  of 
the  decedent's  heirs  had  signed  a  writing  waiv- 
ing and  conveying  to  defendant  all  their  right, 
title,  and  interest  in  a  certain  lot  which  had 
stood  in  decedent's  name. 

[Ed.  Note. — For  other  casea,  see  Executors 
and  Administrators,  Cent.  Dig.  fS  2109-2207. 
2220-2232;   Dec.  Dig.  <8=»516.] 

2.  executobs  and  administrators  c=>138— 
Accounting — Waivek  bv  Heibs— Effect. 

Such  writing  whereby  the  defendant  se- 
cared  a  title  to  the  land  in  consideration  of 
$500,  which  was  then  its  reasonable  and  full 
value,  constituted  a  settlement  and  distribution 
by  those  heirs  who  at  the  time  of  its  execution 
were  of  legal  age. 

[Ed.  Note. — F'or  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  IS  500-566.  568- 
575;   Dec.  Dig.  «=»13ai 

3.  Limitation  or  Actions  «=»72— Contbacts 
—Avoidance  by  Infant. 

A  son  of  decedent  who  was  a  minor  when  be 
signed  an  agreement  waiving  bis  interest  in  a  lot 
owned  by  decedent,  and  who  did  not  assert  any 
right  to  the  land  within  ten  years  after  lie  became 
Of  age,  had  no  right,  title,  or  interest  therein,  but 
A  daughter  whose  suit  to  estublisli  her  right 
.therein  was  begun  within  ten  years  after  reach- 
ing majority  was  entitled  to  un  interest  therein. 
[Ed.  Note.— For  other  cases,  see  Limitatinn  of 
AcUons,  Cent.Dig.  SJ3lK)-398;  Dec.Dig.  <3=>72.J 

4.  Infantq  €=931. 

A  minor  daughter,  who  received  no  consid- 
eration for  ber  relinquishment  of  her  interest 
in  ber  father's  estate,  was  not  required,  on 
avoidance  after  majority,  to  repay  any  sum  as 
a  consideration  precedent  to  asserting  her  rights 
therein,  as  against  the  defendant,  nor  to  dis- 
claim ber  execution  of  the  writing  so  as  not  to 
be  bound  thereby. 

[Ed.  Note.— For  other  cases,  see  Infants.  Cent 
Dig.  §S  41.  46.  60-63;    Dec.  Dig.  «=»31.] 
6.  Rxecutobs  and  Aoministbatobs  ®=»465— 

Settlement  of  Estate  —  Accounting  to 

Heirs. 

In  such  case,  where  defendant  bad  fully 
paid  the  sums  stated  to  be  paid  the  heirs,  and 
bad  made  improvements  on  land,  paid  the  taxes 
and  assessments  thereon,  he  was  not  accountable 
to  the  decedent's  heir  as  cotenant  for  any  sums 
collected  or  charged  on  account  of  rent  or  prior 
payment  made  by  him. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §S  1990-1992; 
Dec.  Dig.  €=>465.] 

Department  1.  Appeal  frona  Circuit  Court, 
Multnomah  County;  John  S.  Coke.  Judge. 

Suit  by  Anders  Highland  and  others 
against  Ole  Tolllsen  to  set  aside  an  order  of 
the  county  court  made  In  settling  the  final 
account  of  Ole  Tollisen,  as  administrator  of 
L.  Highland,  deceased.  Order  vacated,  and 
Tollisen  appeals    Modified. 

John  W.  Reynolds,  of  Portland  (Flegel, 
Reynolds  &  Flegel,  of  Portland,  on  the  brief), 
for  appellant.  J.  L.  Conley,  of  Portland 
(Conley  &  De  Neffe  and  John  R.  Downs,  all 
of  Portland,  on  the  brief),  for  respondents. 


MOORE,  C.  J.  This  Is  an  appeal  by  the 
defendant,  Ole  Tollisen,  from  a  decree  of  the 
circuit  court  of  the  state  of  Oregon  for  Mult- 
nomah county  vacating  an  order  of  the  coun- 
ty court  thereof  made  in  approving  an  ad- 
ministrator's final  account.  It  appears  from 
the  evidence  that  L.  Highland  died  Intestate 
In  that  county  June  8,  1897,  and  four  days 
thereafter  bis  daughter  Annie  Tolllsen,  the 
defendant's  wife,  petitioned  the  county  court 
to  appoint  her  husband  as  administrator  of 
the  decedent's  estate.  The  petition  stated 
that  the  deceased  left  lot  4  In  block  5  in 
Highland,  In  that  county,  wblcb  real  property 
was  valued  at  about  $250.  A  paragraph  of 
the  petition  gives  the  names  and  the  then 
ages  and  residences  of  the  heirs  of  the  de- 
ceased as  follows:  Hanne  Highland,  hia  wid- 
ow, agod  about  46  years,  Falsund,  Norway; 
Fred  T.  Highland,  son,  Minneapolis,  Minn., 
aged  30  years;  Kristine  Highland,  daughter, 
aged  24  years ;  Leonharda  Highland,  daugh- 
ter, aged  21  years;  -Anders  Highland,  son, 
aged  18  years;  and  Ellsa  Highland,  daugh- 
ter, aged  11  years — all  of  Falsund,  Norway; 
and  the  petitioner,  a  daughter,  aged  27  years, 
Portland,  Or.  Predicated  upon  the  applica- 
tion, the  defendant  was  appointed  adminis- 
trator of  the  estate  and  duly  qualified  for  the 
trust 

The  deceased  bad  fully  paid  $600  in  Install- 
luents  to  E.  J.  Haight  for  lot  4  In  block  5  In 
Maegly-Higlilaud,  Portland,  Or.,  but  In  mak- 
ing the  deed  the  premises  were  described  as 
situate  in  Highland,  a  different  addition  to 
that  city.  The  personal  property  of  the  de- 
ceased was  of  but  little  or  no  value.  Mr. 
Highland  bad,  however,  built  on  the  premises 
Intended  to  be  conveyed  a  shoemaker  shop 
about  14  by  14  feet,  expending  in  the  struc- 
ture probably  $50.  The  deceased  was  indebt- 
ed on  two  promissory  notes  amouutiug  to 
$184,  and  the  defendant  proposed  to  give  for 
the  land  $500,  and  therewith  to  discharge 
such  obligations,  pay  the  hospital  dues,  med- 
ical attendance,  and  funeral  expenses  of  the 
deceased,  and  to  send  the  remainder  of  the 
consideration  to  the  widow,  if  she  and  the 
heirs  would  relinquish  their  demand  against 
Haight  on  account  of  the  misdescription  in 
the  deed,  and  also  direct  him  to  execute  an- 
other deed  conveying  the  proper  lot  to  the  de- 
fendant. To  effectuate  this  offer  Tolllsen 
caused  to  be  mailed  to  Mrs.  Highland  a  writ- 
ing which  being  executed  was  returned  to 
him  and  reads  as  follows: 

"We,  the  undersigned,  the  heirs  at  law  of  L. 
Highland,  deceased,  release  to  E.  J.  Haight.  of 
Portland,  Oregon,  all  our  right  title,  and  inter- 
est in  and  to  lot  four,  block  five,  Highlund, 
Multnomah  county,  state  of  Oregon,  heretofore 
conveyed  to  our  father  by  E.  J.  Haight  and 
wife,  by  mistake,  and  we  hereby  authorize  and 
empower  the  said  E.  J.  Haight  and  wife  to  con- 
vey lot  four,  blocli  five,  in  Maegly-Highland,  to 
Ole  Tollisen.  of  Portland,  Oregon. 

"And  in  consideration  of  the  said  conveyance 
to  the  said  Ole  Tollisen.  we  hereby  release  and 
acquit  the  said  E.  J.  Haight  from  all  claim  and 
demand    of    whatsoever    nature   we    may    bold 
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against  him,  personally  or  as  heirs  of  the  said 
L.  Highland,  deceased. 

"In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  this  7  day  of  December, 
1897. 

"[Signed]  Hanne  Highland.  [Seal.] 
"Kristinc  Highland.  rSeal.J 
"Leonharda  Highland.  [Seal.] 
"Anders  Highland.  fSeal.] 

"Elisa  Highland.  [Seal.] 

'^n  the  presence  of 

"[Signed]    Gabriel  Olsen. 

"Albert  Vilhelmsen. 
Below  these  signatures  Is  a  sentence  writ- 
tea  in  tbe  Norwegian  language,  the  admitted 
interpretation  of  which  is: 

"Above-signed  names  are  correct,  and  are  the 
names  of  the  heirs  which  is  hereby  testified  to. 
Vanse  Pnrtonhome,  December  11,  1807.  U. 
Koren.     [Wax  seal  with  impression.]" 

Tbe  title  appended  to  tbe  latter  name  has 
not  been  translated,  bat  the  testimony  gbowa 
that  tbe  person  making  the  certificate  was  a 
parisb  priest,  and  it  will  be  assumed  tbat 
this  designation  is  tbe  official  appellation  re- 
ferred to.  Based  on  such  relinquishment, 
Haigbt  and  wife  executed  to  Ole  Tolliscn  a 
deed  correctly  describing  the  premises  intend- 
ed to  be  conveyed  to  L.  Highland  which  deed 
was  duly  recorded  February  14, 1898.  There- 
after tbe  defendant  claimed  to  be  the  owner 
of  tbe  land  in  fee,  and  collected  and  appro- 
priated to  his  own  use  tbe  rents  obtained 
therefrom. 

Aside  from  tbe  appointment  of  the  admin- 
istrator, no  further  proceedings  appear  to 
have  been  bad  in  tbe  matter  of  tbe  dece- 
dent's estate  until  January  7,  1904,  when,  in 
obedience  to  a  demand  therefor  by  tbe  coun- 
ty Judge  of  Multnomah  county,  tbe  defendant 
filed  a  final  report,  stating  tbat  be  bad  re- 
ceived no  personal  property  belonging  to  tbe 
deceased ;  that  the  only  real  property  of  tbe 
estate  consisted  of  an  interest  in  lot  4,  block 
p,  Maegly-Highland,  Multnomah  county.  Or.; 
tbat  the  sum  of  $346.85,  giving  tbe  items 
thereof,  had  been  expended  in  settling  tbe 
debts  of  tbe  deceased,  paying  funeral  charges 
and  other  expenses.  This  report  contains  a 
paragraph  which  reads: 

"That  all  of  the  said  payments  were  made  by 
your  petitioner  from  his  individual  fnnds.  and 
were  made  by  him  under  an  agreement  with  the 
heirs  at  law  of  said  deceased  tbat  he  should  so 
pay  the  same,  and  in  consideration  thereof  all 
of  the  heirs  at  law  of  the  said  deceased  joined 
in  an  instrument  in  writing  waiving  and  con- 
veying to  your  petitioner  all  of  their  right,  ti- 
tle, and  interest  in  and  to  lot  4,  block  5, 
Maegly-Highland,  aforesaid." 

Without  publishing  or  giving  to  tbe  heirs 
any  notice  of  the  final  settlement,  the  county 
court,  on  the  day  the  report  was  filed,  found 
that  tbe  facts  as  therein  set  forth  were  true 
in  all  respects,  and,  predicated  thereon,  made 
an  order  declaring  tbat  the  estate  bad  been 
fully  administered  upon;  that  the  final  ac- 
count was  allowed  and  settled;  that  the  ad- 
ministrator was  discharged;  and  that  the 
sureties  on  bis  bond  were  exonerated  from 
further  liability. 

Leonharda  Highland,  now  Mrs.  Benson,  ar- 
rived in  Portland,  Or.,  in  December,  1901; 


Anders  nigbland  and  Kristlne  Highland, 
now  Mrs.  Sorenson,  in  tbe  year  1902;  and 
Mrs.  Highland  and  her  daughter  Elisa  June 
11,  1904.  The  defendant  leased  to  bis  sister- 
in-law,  Mrs.  Sorenson,  and  her  family  tbe  lot 
in  question,  collecting  (6  a  month  for  tbe 
use  of  a  bouse  thereon,  and  all  the  heirs  up- 
on their  arrival  in  Oregon  knew  he  was  as- 
serting a  title  to  tbe  premises.  Mrs.  High- 
land having  died,  Tolllsen  desired  tbe  heirs 
to  execute  to  Um  confirmatory  deeds,  where- 
upon Fred  T.  Highland  and  his  wife  complied 
with  the  request,  but  the  others,  refusing  to 
do  so,  instituted  this  suit  to  set  aside  the  or- 
der of  the  county  court  settling  the  final  ac- 
count of  the  administrator,  and  the  cause, 
being  at  issue,  eventuated  as  hereinbefore 
stated. 

The  plaintiffs  severally  testified  that  until 
tbe  trial  herein  neither  of  tbem  bad  seen  the 
writing  which  purports  to  have  been  signed 
by  tbem  in  Norway.  Each  admitted,  bow- 
ever,  that  an  Inspection  of  the  instrument 
showed  that  it  bad  been  subscribed  to  by 
their  mother. 

Fred  T.  Highland,  a  brother,  residing  at 
Pateros,  Wash.,  testified  that  be  had  lived  in 
tbe  shoemaker's  shop  on  tbe  premises,  but 
when  his  father  died  be  was  residing  at 
Grand  Forks,  N.  D. ;  tbat  be  then  received  a 
letter  from  his  sister  Mrs.  Tolllsen,  concern- 
ing their  father's  property,  saying  tbey  would 
pay  $500  for  the  lot,  "or,  if  I  thought  it  best" 
for  the  estate,  they  would  have  the  land 
sold;  that  in  reply  the  witness  wrote,  say- 
ing: 

"If  tbey  wanted  to  give  $500  and  pay  the  ex- 
penses and  send  tbe  rest  of  the  money  home 
to  my  mother,  I  thought  tbat  was  doing  more 
than  anybody  else  would  do.  Q.  Did  you  con- 
sider the  lot  was  worth  as  much  as  $600?  A. 
Not  at  that  time." 

This  witness  also  stated  upon  oath  tbat  be 
subscribed  bis  name  to  a  writing  of  similar 
import  to  tbat  referred  to  as  having  been 
signed  by  bis  mother  and  four  of  ber  chil- 
dren. In  alluding  to  such  instrument  be  was 
asked:  "Did  you  receive  anything  in  con- 
sideration for  consenting  to  that  arrange- 
ment?" He  replied:  "Not  one  cent"  Hav- 
ing testified  tbat  be  had  frequently  received 
letters  from  bis  mother,  brothers,  and  sisters 
and  was  able  to,  and  could,  recognize  the 
handwriting  of  each,  tbe  release  given  to 
Mr.  Haigbt  which  purports  to  have  been 
signed  by  tbem  was  exhibited  to  blm,  and 
he  was  asked: 

"Examine  the  signature  on  that  instrument, 
and  say  whether  those  are  tbe  true  signatures, 
in  your  judgment." 

He  answered: 

"I  should  say  they  were,  exactly.  Q.  You 
have  no  doubt  they  are  the  authentic  signatures 
of  tbe  parties  whose  names  are  signed?  A..  Not 
in  tbe  least;  not  only  the  signatures,  but  f 
don't  believe  that  [the  writing]  would  have  been 
attested  by  the  priest  in  tbe  old  country  unless 
they  were  absolutely  genuine." 

Further  in  bis  examLnation  be  was  asked: 

"Was  there  any  explanation  made  to  you  at 
the  time  of  this  instrument  being  sent  to  yuii 
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to  sign  concerning  the  amount  of  indebtedness— 
what  indebtedness  there  was?  A.  Tes.  Q.  Do 
you  remember  how  much  indebtedness  was  rep- 
resented to  be  against  the  property;  about  how 
much  money  would  be  left  over  to  send  to  the 
old  country,  and  all  that?  A.  In  the  letters  it 
was  stated  everything  about  bow  it  would  be 
sent,  and  the  consequence  was  there  would  be 
somewhere  around  $100  left  to  send  to  the  old 
country,  and  I  sanctioned  that  as  being  all  right. 
Q.  Did  you  ever  have  a  conversation  with  Mr. 
and  Mrs.  Tollisen  in  which  you  tooli  up  the 
complaint  you  had  heard  of  Tollisen's  claiming 
the  property  and  discussed  it  with  Mr.  and 
lira.  Tollisen  in  the  presence  of  Anders  and 
Mrs.  Highland?  A.  I  did.  I  called  that  meet- 
ing myself.  Q.  What  occurred  at  that  meeting, 
and  what  was  the  nature  of  the  discussion,  and 
when  did  it  occur,  as  near  as  you  can  remember? 
A.  It  occurred  shortly — oh.  I  should  judge  prob- 
ably three  or  four  months— after  mother  came 
to  the  United  States;  three  or  four  months  aft- 
er mother  and  my  youngest  sister,  Elisa,  arriv- 
ed in  thla  country;  and  from  the  time  they 
arrived  here  up  until  this  meeting  there  was  a 
little  growling  concerning  this  property;  and 
I  could  never  get  the  right  or  wrong  of  it,  or 
find  out  head  or  tail,  how  it  stood,  and  I  asked 
them,  'Did  you  get  any  money  from  Mr.  Tolli- 
sen?' and  tney  told  me,  'No.'  'Well,'  I  said, 
If  you  didn't,  we  must  go  over  to  Tollisen  and 
see  about  this  here.  I  want  to  find  out.  I  am 
sick  of  this  growling  around  week  after  week.' 
We  made  it  a  point  to  meet  at  Tollisen's  this 
very  night,  and  Tollisen  got  his  books  out.  He 
had  it  down  in  an  old  notebook,  had  it  at  the 
time,  and  be  gave  us  where  he  had  sent  money 
to  my  mother,  and  every  time  he  gave  us  that 
she  was  slow  to  answer,  'Yes,'  and  I  had  to  ask 
two  or  three  times,  'Mother,  did  you  get  that?' 
And  she  said,  'Tes;'  and  there  was  never  right 
out,  but  my  mother  she  sanctioned  this,  too.  So 
I  saw  when  we  left  there  they  bad  got  all  that 
was  coming  to  them,  as  far  as  the  lot  was  con- 
cerned, and  when  we  came  home  I  told  them  so, 
and  that  I  was  ashamed  of  the  whole  bunch. 
That  is  the  substance  of  that  meeting." 

It  Is  admitted  that  when  this  cause  was 
tried  the  lot  referred  to  and  the  improve- 
ments placed  thereon  were  worth  about  $4,- 
000.  The  testimony  shows  that  after  Mr. 
Highland  negotiated  for  the  purchase  of  the 
premises  at  $600  the  value  of  all  unimproved 
suburban  real  property  In  Portland,  Or., 
greatly  depreciated,  and  purchasers  for  lots 
of  that  kind  could  not  be  secured  at  almost 
any  price.  A.  F.  Flegel,  an  attorney  who 
lived  within  four  blocks  of  the  lot  in  ques- 
tion from  the  year  1893  to  1903,  In  referring 
to  the  opportunity  to  sell  such  land  in  the 
latter  part  of  1897  and  the  early  part  of 
1898,  testified: 

"There  was  absolutely  no  market  You  could 
not  sell  property  for  money  at  all.  We  man- 
aged to  get  mortgagees  to  take  some  land  rather 
than  foreclose  their  mortgages,  but  there  was 
no  sale.  Q.  What  was  the  reasonable  value  of 
lot  4,  block  6,  Maegiy-Highland,  at  that  time? 
A.  There  was  no  time  during  the  year  1897  or 
1898  that  this  lot  would  have  sold  for  $860  in 
money." 

[1]  Comparing  the  worth  of  the  lot  when 
this  cause  was  tried  with  the  market  value 
at  the  time  the  writing  was  subscribed  in 
Norway,  It  Is  evident  that  the  great  Increase 
In  the  price  of  the  land  affords  a  temptation 
on  the  part  of  the  plaintiffs  to  evade  the 
consequences  of  their  voluntary  acts,  and 
that  It  is  reasonably  certain  from  the  teal- 


mony  of  their  brother  Fred  that  each  several- 
ly subscribed  his  name  to  the  writing.  This 
deduction  results  from  a  consideration  of  the 
the  fact  that  no  apparent  motive  Is  assigned 
for  the  opinion  given  by  Fred  T.  Highland 
that  his  brothers  and  sisters  signed  the  writ- 
ing upon  the  faith  of  which  the  county  conrt 
of  Multnomah  county  by  its  decree  accepted 
the  defendant's  final  report  as  administrator 
of  the  estate  of  his  fatber-ln-Iaw  and  closed 
the  account. 

[2]  The  writing  signed  by  the  plaintiffs  and 
their  mother,  whereby  the  defendant  secured 
a  title  to  the  land  in  consideration  ct  $500, 
which  was  then  the  reasonable  and  full  value 
of  the  premises,  and  was  paid  in  the  man- 
ner Indicated,  constitutes  a  settlement  and- 
distribution  by  the  heirs  ot  It.  Highland  who 
at  the  time  of  the  execution  of  the  Instru- 
ment were  of  legal  age.  Loughary  v.  Simp- 
son, 145  Pac.  1059.  At  that  time  the  plain- 
tiffs KrliBtlne  Sorensen  and  Leonharda  Ben- 
son had  attained  their  majority,  and  neither 
has  any  right,  title,  claim,  Interest,  or  estate 
In  or  to  any  part  of  lot  4,  block  6,  Maegly- 
Hlghland,  Multnomah  county,  Or. 

[3]  Anders  Highland  and  his  sister  Elisa. 
were  of  the  ages  of  18  and  11  years,  respec- 
tively, when  they  signed  the  family  agree- 
ment This  suit  having  been  instituted  April 
24,  1913,  Anders  was  then  34  years  old,  and. 
as  he  did  not  in  any  court  assert  his  right 
to  the  land  within  10  years  after  be  became 
of  age,  he  also  has  no  estate  In  the  premises. 

When  this  suit  was  commenced  Elisa  was 
27  years  old,  and  10  years — the  extent  of  the 
statute  of  limitations — not  having  elapsed 
after  she  arrived  at  majority  at  the  age  of 
IS  years,  she  is  entitled  to  an  undivided  oae- 
sixth  interest  in  fee  In  and  to  lot  4,  block  5, 
Maegly-Higbland,  Multnomah  county,  Or., 
and  the  defendant,  Ole  Tollisen,  Is  entitled, 
to  the  remainder  of  the  estate  In  fee  therein. 

[4]  As  Elisa  Highland  received  for  the  re- 
linquishment no  consideration,  she  was  not 
obliged  to  repay  any  sum  of  money  as  a  con- 
dition precedent  to  asserting  her  right  to  the 
land.  Nor  was  It  Incumbent  upon  her  to- 
disclalm  the  execution  of  the  writing  so  as 
not  to  be  bound  thereby  on  attaining  her 
legal  age;  the  10-year  limit  prescribed  by 
the  statute  l)elng  a  reasonable  time  within- 
which  to  enforce  her  demand. 

[6]  Since  the  defendant  fnlly  paid  the 
sums  of  money  stated,  has  made  improve- 
ments upon  the  land,  paid  the  taxes  and 
assessments  levied  and  imposed  thereon,  no- 
accounting  will  be  decreed  between  him  and 
bis  cotenant,  Elisa  Highland,  for  any  sums 
collected  or  charged  on  account  of  rent  of  the 
premises,  or  payments  made  by  him  prior 
hereto. 

The  decree  will  therefore  be  modified,  and 
one  entered  In  accordance  with  this  opinion. 

BEAN,  BURNETT,  and  McBRIDB^  33^ 
concur. 
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(Ut  (M.  68S) 
WAGNEB  V.   EUSTATHIW,     (Sac.  2139.) 

(Snpreme  Coort  of  California.    March  24, 1916. 
Behearing  Denied  April  19,  1916.) 

1.  Specific  Performance  $s>61— Contkactb 
GRFOBCEABI.E— Fairness. 

Under  Oiv.  Code,  $  3891,  sabd.  2,  declaim 
Ing  that  specific  performance  cannot  be  enforc- 
ed against  a  party  when  the  contract  is  not, 
as  to  bim.  just  and  reasonable,  a  contract, 
whereby  defendant  agreed  to  sell  to  plaintiff  his 
interest  in  a  restaarant  and  lodging  noose  prop- 
er^, owned  jointly  with  plaintiff,  for  $16,00D, 
a  nir  valuation,  without  any  fraud  or  unfair 
practice,  upon  payment  of  $100  at  the  date  of 
the  Qontract,  $400  on  delivery  of  the  deed,  and 
the  balance  by  note  payable  in  installments  of 
at  least  $100  a  month,  with  interest  at  7  per 
cent.,  the  note  to  be  secured  by  a  first  mortgage 
on  the  real  property,  was  not  so  unjust  and  un- 
reasonable to  defendant  as  to  be  unenforceable. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  i  154 ;    Dec.  DiK-  ^=>61.] 

2.  Spkcific  PEBFORUAncs  ^=>28— Contracts 
Bnfobceablje— Definitbness. 

A  contract  for  the  purchase  and  sale  of  real 
and  personal  property,  to  be  paid  for  by  install- 
ment notes  secured  by  mortgage  on  the  realty, 
not  setting  forth  all  the  terms  and  conditicms  of 
the  mortgage,  was  snfficiently  definite,  because 
the  usual  and  reasonable  terms  found  in  such 
mortgages  are,  in  contemplation  of  the  parties, 
part  of  their  contract,  and  because  the  contract 
itself  clearly  showed  what  the  terms  were  to  be. 
I  Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  ||  61-68;  Dec.  Dig.  «=> 
28.] 

8.    Iirn;RE8T«=>28— CONTBACT— CoNBTBUOnow 

—Time  of  Payment. 

-  An  executory  contract  of  sale,  fixing  the 
interest  on  the  unpaid  balances  at  7  per  cent, 
per  annum,  without  any  definite  provision  as 
to  the  payment  of  interest  monthly  or  annually, 
would  De  construed  as  a  contract  that  the  in- 
terest should  be  paid  as  customary  in  contracts 
of  that  kind. 

[Ed.  Note. — For  other  cases,  see  Interest, 
Cent  Dig.  |  4 ;  Dec.  Dig.  «=923.] 

Department  2.  Appeal  from  Superior 
Court,  Yuba  County ;   K.  S.  Mahon,  Judge. 

Action  by  William  Wagner  against  N.  K. 
Eustatblw.  Judgment  for  defendant,  and 
plaintiff  appeals.     Reversed. 

E.  T.  Manwell,  M.  T.  Brlttan,  and  J.  E. 
Ebert,  all  of  Marysvllle,  for  appellant.  W. 
H.  Carlln,  of  Marysvllle,  for  respondent 


HENSHAW,  3.  This  Is  an  action  for  the 
q)eclflc  performance  of  a  contract  for  the 
conveyance  of  land.  Judgment  passed  for 
defendant,  and  plaintiff  appeals. 

Tbe  uncontradicted  evidence  shows  that 
plaintiff  and  defendant  were  friends  and 
neighbors,  and  bad  been  such  for  many 
years.  They  owned  adjoining  lots  of  land  on 
Third  street  In  the  dty  of  Marysvllle.  Up- 
on these  lots  buildings  bad  been  erected,  the 
plaintiff  using  his  building  as  a  saloon,  the 
defendant  using  his  as  a  restaurant  There 
was  an  opening  In  tbe  dividing  wall  which 
allowed  access  to  and  from  the  saloon  and 
restaurant  In  1908  they  agreed  to  build 
J<rfntly  two  stories  over  the  one-story  build- 


ings' on  their  properties.  These  stories  were 
built  and  were  used  without  boundary  wall 
or  division,  as  a  single  "building.  They  were 
maintained,  as  a  lodging  house  and  contained 
54  rooms.  The  management  and  control  was 
simplified  by  plaintiff  leasing  to  defendant 
the  lodging  house  and  Its  business,  while  de- 
fendant leased  to  plaintiff  his  ground  floor 
used  as  the  restaurant  In  October,  1911, 
defendant  became  possessed  of  a  desire  to 
sell  his  property.  He  stated  this  desire  to 
plaintiff's  witnesses.  He  had  made  repeated 
efforts  to  sell  tbe  property  to  plaintiff,  and 
plaintiff  had  declined  to  consider  the  sale 
upon  the  ground  that  he  did  not  have  money 
enough  to  purchase  It  Defendant  approachr 
ed  plaintiff  In  his  place  of  business  upon  Oc- 
tober 9th  and  urged  blm  to  purchase  his  In- 
terest in  these  properties,  saying  that  he 
would  be  content  with  a  small  payment  and 
an  extension  of  time  for  later  payments.  He 
said  he  would  take  $15,000  for  his  properties, 
with  $600  paid  at  the  time  of  the  execution 
of  tbe  deed,  and  $100  a  month  thereafter,  the 
unpaid  balance  to  bear  7  per  cent  Interest, 
secured  by  mortgage.  Defoidant  labored 
with  plaintiff  for  five  hours  to  Induce  him 
to  purchase  upon  these  terms.  Finally  plain- 
tiff assented,  and  a  formal  executory  con- 
tract of  sale  was  entered  into.  An  attorney 
was  asked  to  draw  this  paper  and  did  so. 
Tbe  document  signed  by  defendant  was  an 
agreement  to  sell  to  plaintiff  the  property 
above  sufficiently  described,  with  the  furni- 
ture contained  In  the  lodging  house,  tbe  price 
being  $16,000.  "Said  Wagner  is  to  pay  said 
purchase  price  as  follows:  $100.00  at  this 
date ;  $400.00  to  be  paid  at  time  of  malUng 
and  delivery  of  deed ;  tbe  balance  to  be  paid 
by  a  promissory  note  from  said  Wagner  to 
me  payable  In  Installments  of  at  least  $100.00 
per  month  or  more  at  option  of  said  Wagner 
with  Interest  at  the  rate  of  seven  per  cent 
per  annum,  said  note  to  be  secured  by  a  first 
mortgage  on  tbe  real  property  hereby  agreed 
to  be  sold."  Defendaltat  accepted  tbe  $100 
and  went  bis  way.  Several  days  elapsed, 
during  which  defendant  expressed  no  dissat- 
isfaction with  the  contract,  but,  to  tbe  con- 
trary, declared  himself  quite  satisfied  with 
It  But  afterward  he  Informed  Mr.  Ebert, 
the  attorney  who  had  drawn  the  contract 
for  both  the  parties  and  at  the  request  of 
both,  that  he  did  not  desire  to  carry  It  oat, 
and  asked  Mr.  Ebert  to  show  the  contract  to 
Mr.  Carlln,  bis  (defendant's)  attorney.  Tills 
was  done.  Mr.  Carlln,  for  the  defendant, 
sought  a  modification,  to  which  plaintiff 
would  not  agree.  Essentially,  the  modifica- 
tion desired  was  a  larger  monthly  payment 
on  account  of  tbe  principal.  The  note,  the 
mortgage^  and  the  $400  to  be  paid  upon  tbe 
execution  of  the  deed,  were  tendered  to  the 
defendant  for  signature  and  acceptance.  He 
declined  to  proceed  with  his  contract  and 
this  actkm  was  brought.    No  word  Is  offered 
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by  the  defense  of  advantage  taken  or  unfair 
practices. 

[1  ]  The  defense  rests  solely  upon  tlie  terms 
of  the  contract  itself,  from  wtiicb  terms  it  is 
contended  that  as  to  the  defendant,  against 
whom  specific  performance  is  sought,  the  con- 
tract is  not  just  and  reasonable.  Civ.  Code, 
{  3391,  subd.  2.  Even  the  question  of  the 
value  of  the  property,  as  compared  with  the 
price  fixed  in  the  contract,  is  not  here  in 
dispute.  The  contract  price  was  $15,000  for 
the  real  property,  with  the  personal  property 
in  the  building.  Defendant  offered  to  stipu- 
late that  the  reasonable  value  of  the  proper- 
ty was  $15,000;  $13,500  representing  the 
value  of  the  real  property,  and  $1,600  repre- 
senting the  value  of  the  personal  property. 
In  addition  to  this  there  was  uncontradicted 
and  abundant  evidence  to  establish  the  fact. 
The  price  being  adequate,  we  must  turn  to 
the  terms  and  the  conditions  of  the  payment 
of  that  price  to  find  support  for  the  Judg- 
ment of  the  court  that  the  contract  was  un- 
just and  unreasonable  as  to  the  defendant. 
The  court  manifestly,  we  think,  based  its  de- 
cision upon  an  erroneous  construction  which 
it  put  upon  that  contract  This  is  clearly 
indicated  by  the  opinion  of  the  learned  trial 
Judge,  wherein  he  says: 

"Such  a  contract  I  believe  to  be  unfair  and 
unreasonable.  It  would  take  the  plaintiff  a 
long  time  to  complete  the  payment  for  this 
building.  The  first  year  be  would  reduce  the 
principal  a  little  over  $200.  The  monthly  pay- 
ments amount  to  but  little  more  than  the  month- 
ly interest  on  the  principal." 

Under  this  construction  of  the  contract,  the 
court's  conclusion  was  not  unwarranted. 
But  the  construction  itself  is  erroneous. 
What  the  contract  called  for  was  a  payment 
upon  the  principal  sum  of  the  indebtedness 
of  not  less  than  $100  a  month  exclusive  of 
interest,  the  Indebtedness  to  be  secured  by 
mortgage. 

[2]  True,  all  of  the  terms  and  conditions 
«t  the  mortgage  are  not  set  forth  in  this  ex- 
ecutory contract,  but"  there  is  no  principle  of 
equity  requiring  this  to  be  done:  First,  be- 
cause the  usual  and  reasonable  terms  found 
in  such  mortgages  are,  in  contemplation  of 
the  parties,  a  part  of  their  contract;  and, 
second,  because  this  contract  clearly  evinces 
what  those  terms  are  to  be. 

[3]  True  it  is  that  while  it  fixes  the  inter- 
est at  the  rate  of  7  per  cent  per  annum, 
there  is  no  definite  provision  as  to  the  pay- 
ment of  interest  monthly  or  annually.  But 
in  such  a  case  custom  steps  in,  and  It  would 
be  considered  that  in  contemplation  of  the 
parties  the  interest  would  be  paid  as  is  cus- 
tomary in  contracts  of  the  kind.  In  precise 
point  upon  this  may  be  cited  Ehrenstrom  v. 
Phillips  (Del.  Oh.)  77  Atl.  81.  The  trial  court 
-did  not  hold,  nor  is  it  conceivable  that  It 
would  hold,  that  a  contract  providing  for  the 
payment  of  $100  a  month  upon  a  principal 
Indebtedness  of  $14,500,  with  interest  upon 


all  sums  due,  this  indebtedness  secured  by 
mortgage  upon  the  property  acquired,  the 
price  being  the  full  value  of  the  property, 
presents  any  feature  of  injustice  or  inade- 
quacy. To  the  contrary,  while  one  man 
might  greatly  desire  that  the  full  cash  price 
should  be  paid  Immediately,  another  might 
much  prefer  'to  treat  the  debt  secured  by 
mortgage  as  an  investment,  with  payments 
covering  the  period  of  time  contemplated  by 
this  contract 

The  peculiar  situation  of  these  parties  to 
the  land  in  question  aCTords  an  especial  rea- 
son, over  and  above  those  ordinarily  pi^esent 
in  an  action  spedflcally  to  enforce  a  contract 
for  the  sale  of  real  estate,  why  in  this  case 
the  plaintiff  should  be  allowed  to  appeal  to  a 
court  of  equity,  rather  than  be  sent  into  a 
court  of  law  for  legal  damages. 

The  Judgment  appealed  from  is  reversed. 

We  concur:  LORIGAN,  J. ;  MELVIN,  J. 


(16S  Cal.  640) 
STANWOOD  et  aL  v.  CARSON  et  al. 
(L.  A.  8406.) 

(Supreme  Court  of  California.     March  20, 
1915.) 

1.  Appeal  and  Ebbor  «=»847  —  Tims  —  Ap- 
peal FBOM  .TUDOMENT. 

Appeal  from  a  judgment,  taken  more  than 
six  months  after  its  entry,  is  too  late. 

[Ed.  Note. — For  other  cases,  sec  Appeal  and 
Error,  Cent  Dig.  K  1897-1899 ;  Dec  Dig.  «&=» 
347.] 

2.  Appeal  and  Erbob  ^=>1047  —  Habmless 
Ebror— Rulings  on  Evidence. 

Where  all  the  evidence  either  party  had 
was  introduced,  failure  to  specifically  rule  on 
ttie  questions  reserved  in  the  stipulation  of  the 
evidence  of  the  admissibility  of  parts  of  it  was 
harmless ;  the  objections  being  necessarily  over- 
ruled by  the  conclusion  reached  by  the  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  4132,  4133,  4146-4152; 
Dec  Dig.  iS=1047.] 

3.  Trial  ^s>395— Findiros  of  Fact— Necbs- 

SITT. 

Where  the  stipulation  on  which  trial  is 
had  embraces  oil  the  evidence,  specific  findings 
tbereon  are  unnecessary,  but  the  court's  con- 
clusion of  law  that  the  assessment  in  question 
is  valid  is  a  determination  of  the  ultimate  fact 
[Ed.  Note— For  other  cases,  see  Trial,  Cent 
Dig.  a  927-934,  939;    Dec.  Dig.  <3=305.] 

4.  Municipal  Cobpobations  4=3294— Street 
Improvements— Publication  of  Notice — 
Newspapers. 

As  regards  notices  of  improvement  of  a 
street  in  a  citpr  being  publisoed  in  a  paper 
published  and  circulated  in  that  city,  as  rpquir- 
ed  by  the  Vrooman  Act  (St  1885,  p.  147),  it 
is  immaterial  that,  while  the  part  of  the  build- 
ing containing  the  presses  is  in  such  city,  the 
part  containing  the  basiness  office  is  outside  Its 
line. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  776-788,  791 ;  Dec 
Dig.  <S=»204.] 

5.  Municipal  Cobpobations  «=>335— Street 
Improvements— Award  of  Contract. 

The  award  of  contrnct  for  improvement  of 
a  street  being  by  a   three-fourths   vote  of  the 
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trustees  of  the  citr,  approval  Of  the  president 
of  the  board  was  unnecessary. 

(£d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {f  860,  861,  863 ;  Dec. 
Dig.  «=>335.] 

8.  MuNiciPAi.  CoRroRATiows  ®=>335 — Street 
Impbovehsntb — Award  of  Contkact— Ckb- 

TUTCATION    Olf    RESOLUTION. 

The  law  not  requiring  the  certificate  of  the 
clerk  to'  the  resolution  of  award  of  a  contract 
for  improvement  of  a  street,  absence  thereof  is 
immateriaL 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |S  860,  861,  863 ;  Dec. 
Dig.  «=»335.] 

7.  Municipal  Cobpobation8  €=»362— Stbetp 
luFsovKHENT— Extensions  of  Tiue. 

Extensions,  by  resolutions  of  city  trustees, 
of  the  time  for  performing  a  street  improve- 
ment contract,  become  operative,  though  the 
city  clerk  does  not  observe  directions  of  the  res- 
olutions as  to  certifying  to  their  passage  and 
giving  notice  of  the  extensions. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  894,  895;  Dec 
Dig.  €=>362.] 

&  Municipal  Cobpobations  «=3446— Stbebt 
luFBovKMBNTs— Seasonable  Completion— 
AssKssmiNTs. 

Though,  after  the  time  limited  by  a  con- 
tract and  its  legal  extensions  for  a  street  im- 
provement, the  city  council,  on  appeal  to  it,  de- 
creed tliat  work  had  not  been  performed  accord- 
ing to  the  contract,  and  ordered  further  work 
done  within  a  fixed  time,  it  having  been  so  done, 
the  work  was  completed  seasonably,  as  regards 
validi^  of  assessments  therefor. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1066,  1067;  Dec 
Dig.  «=»446.] 

9.  Municipal  Cobpobations  €=»533 — Street 

iMFBOVEUENTS  —  DEUAND  FOB  PAY»JENT  — 

Pasties. 

Owners  of  property  assessed  for  a  street 
improvement  may  not  complain  of  demand  for 
payment  being  made  by  the  original  contractor, 
though  he  had  assigned  his  contract. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Cori>oration8,  Cent.  Dig.  {  1262;  Dec  Dig.  ^=> 
533.] 

10.  Municipal  Cobpobations  9=3339— Strebt 
Imfbovements — Validity  of  Contbaot. 

The  contract  for  a  street  improvement  is 
not  invalidated  by  inhibitions  against  the  con- 
tractor removing  stakes  and  monuments,  with- 
out consent  of  the  city  engineer,  or  provision 
that  the  contractor  shall  bear  any  loss  from  un- 
foreseen difficulties  or  action  of  the  elements. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  868,  870-873 ;  Dec. 
Dig.  «s>339.] 

11.  Municipal  Cobpobations  «s»363— Stbeet 
Improvements— Appeal  TO  Boabd  of  Tbub- 

TEES. 

The  board  of  trustees  of  a  city,  having  once 
finally  exercised  its  jurisdiction  under  the  Vroo- 
man  Act  (St  18S5,  p.  156)  {  11,  on  appeal  of 
property  owners,  complaining  that  work  under 
a  contract  for  street  improvement  has  not  been 
properly  done,  may  not  after  additional  work 
ordered  by  it  has  been  done,  entertain  another 
such  appeal. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  806;  Dec  Dig.  «=> 
363.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  N.  P.  Conrey, 
Judge.  . 

Action  by  John  A.  Stanwood  and  others 
MSTHinst  J.  M.  Carson  and  another.    From  a 


Judgment  for  defendants,  and  an  order  de- 
nying a  new  trial,  plalntUts  appeaL  Af- 
firmed. 

Haas  ft  Dunnigan,  Charles  S.  Burnell, 
Kemper  B.  Campbell-,  and  Frank  P.  Doherty, 
all  of  Los  Angeles,  for  appellants.  Arthur 
M.  Fills,  of  Los  Angeles,  for  respondents. 

HENSHAW,  J.  This  action  was  brought 
by  certain  property  owners  In  the  city  of 
Ocean  Park  to  secure  a  decree  declaring 
null  and  void  the  proceedings  under  which 
Lake  avenue  In  that  city  was  improved. 
Plaintiffs  seek  to  remove  the  cloud  cast  upon 
their  respective  titles  by  the  assessments  up- 
on their  properties  for  the  work  done.  The 
trial  was  had  upon  a  stipulated  statement  of 
the  evidence,  most  of  which  consisted  of  the 
records  of  the  proceedings  on  file  in  the  of- 
fice of  the  dty  clerk  of  Ocean  Park.  In  cer- 
tain Instances  the  stipulation  touching  the 
evidence  bearing  upon  a  given  matter  was 
coupled  with  an  objection  by  plaintiffs  to  the 
admissibility  of  this  evidence.  The  trial 
court  in  Its  decision  declared  as  follows: 

"The  court  herewith  makes  its  findings  of 
fact  and  conclusions  of  law  as  follows: 

"Findings  of  Fact. 
"(1)  That  a  stipulation  in  writing  was  enter- 
ed into  by  the  parties  in  this  action  concerning 
the  facts  involved  and  the  issues  raised  by  the 
pleadings,  which  stipulation  was  and  is  in  the 
words  and  figures  the  following,  to  wit." 

The  whole  of  the  stipulation  of  the  parties, 
Including  their  objections  to  the  admissibil- 
ity of  certain  portions  of  the  evidence,  Is 
then  set  forth  In  extenso.  Then,  so  declares 
the  court,  "as  conclusions  of  law  from  the 
foregoing  facts  found,  the  court  finds"  that 
each  of  the  assessments  is  valid  and  is  a 
valid  lien  upon  the  respective  lots  against 
which  It  Is  levied. 

Judgment  for  defendants  followed  accord- 
ingly. PlaintiGrs  appeal  from  the  Judgment 
and  from  the  order  denying  their  motion  for 
a  new  trial. 

[1]  The  appeal  from  the  Judgment  was 
taken  too  late;  more  than  six  months  having 
elapsed  between  the  entry  of  the  Judgment 
and  the  date  of  the  appeal  taken.  That  ap- 
peal, thereforie.  Is  not  entitled  to  considera- 
tion. Benry  v.  Mergolre,  111  Cal.  1.  43  Pac. 
387;  Brownlee  v.  Relmer,  147  Cal.  641,  82 
Pac.  324. 

[2]  The  first  proposition  advanced  is  that 
the  order  must  be  reversed  for  the  failure  of 
the  court  to  rule  upon  the  objections  to  the 
admission  of  evidence  and  to  make  any  find- 
ings of  fact  whatsoever.  To  illustrate  the 
first  of  these  contentions,  it  is  shown  that 
the  stipulation  is  to  the  effect,  "that  It  may 
be  considered  that  E.  A.  De  Camp,  a  witness 
for  the  defendants,  being  duly  sworn,  would 
testify  as  follows,  and  that  said  statements 
may  be  considered  as  in  evidence  subject  to 
the  objection  of  plaintiffs  that  they  are  In- 
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competent,  Inelevant,  and  ImmateriaL" 
Again,  It  la  stipulated  that  coptea  of  the 
Eraiing  Journal,  issued  during  the  period 
involved  in  these  street  proceedings,  "pur- 
ported to  be  published  in  Ocean  Park,  and 
bore  the  following  headings,  'Evening  Jour- 
nal,' and  under  that,  "The  Official  Paper,' 
and  under  that,  'Ocean  Park,  Cal.,'  followed 
by  the  date  of  the  paper,  but  that  plain- 
tiffa  object  that  such  facts  are  incompetent, 
irrelevant,  and  immaterial  and  are  declara- 
tions made  by  one  not  a  party  to  the  action." 
Hie  stipulation  contains  numerous  other  dec- 
larations of  evidence,  accompanied  by  like 
objections  upon  the  part  of  plaintiffs  to  its 
admissibility.  Upon  no  one  of  these  objec- 
tions did  the  court  make  a  distinct  ruling. 
For  its  failure  so  to  do  it  Is  insisted  that  a 
new  trial  should  be  granted,  and  sudi  cases 
as  Mayo  v.  Mazeauz,  38  Cal.  442,  City  of 
Stockton  V.  Dunham,  69  Cal.  609,  and  Ray- 
mond V.  Glover,  122  Cal.  471,  S6  Pac.  396, 
are  relied  on.  It  is  true,  and  always  has 
been,  that  the  practice  of  deciding  a  case 
without  in  terms  declaring  upon  reserved 
rulings  touching  the  admissibility  of  evi- 
dence is  a  practice  to  be  reprobated  and  de- 
plored. In  some  cases  it  may  work  substan- 
tial injustice  to  a  litigant.  In  any  case 
where  it  can  be  shown  that  sudi  a  result  fol- 
lows, the  error  is  of  sufficient  gravity  to  call 
for  a  reversal.  But  It  does  not  follow  that 
injury  is  worked  in  every  sudi  case,  and  it 
is  quite  plain  that  it  is  not  worked  in  the 
present  case.  It  may  be  assumed  as  being 
the  assumption  of  greatest  benefit  to  appel- 
lants, and  as  being  borne  out  by  the  decision 
whidti  the  court  reached  and  expressed  in  its 
conclusions  of  law  and  Judgment,  that  every 
one  of  plaintiffs'  objections  was  overruled. 
The  next  matter  for  consideration  is  wheth- 
er any  of  them  of  material  consequence  to 
plaintiffs'  case  was  erroneously  overruled, 
and,  finally^  whether  by  this  method  plain- 
tiffs were  denied  the  opportunity  of  intro- 
ducing other  evidence  to  meet,  rebut,  and 
overcome  the  evidence  to  the  admission  of 
which  they  objected.  But  it  would  unduly 
and  unnecessarily  prolong  this  consideration 
to  discuss  at  length  all  of  the  objections  ad- 
vanced by  plaintiffs  to  the  admission  of  evi- 
dence. For  the  most  part  the  evidence  was 
record  evidence.  The  objections  were  all 
founded  upon  the  contention  that  for  various 
omissions  and  irregularities  this  record  evi- 
dence was  Inadmissible  and  void.  Thus  the 
stipulation  declares: 

"That  it  may  be  considered  that  defendants 
have  put  in  evidence  the  original  of  the  reissued 
assessment,  warrant  and  diagram,  all,  however, 
subject  to  plaintiffs  objection  that  it  is  irrele- 
vant, immaterial  and  Incompetent;  that,  there 
is  no  showing  that  the  warrant  after  its  alleged 
reissue  was  ever  recorded,"  etc. 

Again,  plaintiffs  alleged  that  the  assess- 
ment was  invalid  because  It  did  not  describe 
in  any  way  the  pieces  and  lots  of  land  upon 
which  it  was  supposed  to  b«  levied.    It  Is 


here  apparent  that  these  objections  directed 
against  the  admissibility  of  evidence  really 
involve  the  consideration  of  questions  of 
law,  namely,  the  legality  and  r^^larity  of 
the  proceeding,  which  questions  of  law  were 
-resolved  against  the  contention  of  plal&ttfEs 
in  the  conclusions  of  law  which  tlie  court 
made;  the  essential  conclusion  being  that 
the  assessments  constituted  valid  liens' 
against  plaintiffs'  property.  To  readi  this 
conclusion  the  court  necessarily  must  have 
considered  these  proceedings  and  the  record 
of  them  to  be  valid.  It  must,  therefore,  of 
necessity  have  overruled  plaintUTs'  objection 
to  the  introduction  of  these  records.  We 
may  reserve  for  later  consideration  the  legal 
questions  presented  by  these  objections,  and 
conclude  this  branch  of  the  diocnssion  by 
saying  that,  assuming  the  rulings  to  have 
been  correct,  plaintiffs  were  not  injured, 
nieir  case  is  quite  different  from  that  of 
Raymond  v.  Glover,  supra,  "nuxe  It  hap- 
pened, as  It  may  sometimes  happen,  that  the 
evidence  to  the  admission  of  which  objec- 
tion was  made  was  of  such  character  that, 
if  the  objection  was  overruled,  the  objecting 
party  might  be  compelled,  and  should  have 
the  right,  to  meet  it  by  rebutting  evidence. 
And  so  in  Raymond  v.  Glover  It  was  de- 
clared: 

"That  in  the  present  case  appellant,  if  advised 
by  a  deciBion  of  the  court  admitting  the  evi- 
dence, might  have  rebutted  such  evidence." 

No  such  situation  Is  here  before  us.  All  of 
the  evidence  which  either  party  could  intro- 
duce upon  any  of  the  issues  was  introduced, 
and  therefore  we  repeat,  considering  the 
court's  action  as  being  a  ruling  in  each  In- 
stance against  plaintiffs'  objection,  they  were 
not  injured,  tmless  some  one  or  another  of 
those  rulings  was  erroneous  upon  an  issue 
vital  to  their  cause,  which  matter  will  meet 
with  consideration  hereafter. 

[3]  Much  of  what  has  been  said  is  applica- 
ble to  the  second  preposition  advanced  by 
plaintiffs,  namely,  that  the  court  failed  to 
find  upon  any  of  the  matters  in  issue;  that 
the  stipulation  was  but  an  evidentiary  stip- 
ulation ;  and  that  it  was  still  incumbent  upon 
the  court  to  weigh  the  evidence  and  declare 
by  its  findings  the  result  of  such  weighing, 
namely,  the  proof  or  absence  of  proof.  But 
here  again  it  is  to  be  remembered  that  all 
of  the  evidence  Is  in  the  stipulation;  that 
the  questions  presented  at  the  trial,  while 
in  a  sense  questions  of  fact,  were  questions 
of  fact  precisely  as  the  construction  and 
meaning  of  a  contract  is  a  question  of  fact. 
It  is  a  question  of  fact  mixed  with  and  de- 
terminable upon  more  or  less  Intricate  ques- 
tions of  law.  Thus,  to  illustrate  by  one  ex- 
ample, plaintiffs  alleged  that  the  so-called 
assessment  was  invalid  for  the  reason  that 
it  did  not  in  any  way  describe  the  pieces  or  - 
lots  of  land  upon  which  It  purported  to  be 
levied.  This  was  denied.  The  stipulation 
sets  forth  what  is  agreed  to  be  a  correct  copy 


Digitized  by  VjOOQ  IC 


CU.) 


8TANW00D  V.  CARSON 


5(:5 


of  the  asseesment  In  bo  far  aa  the  aaseasment 
describea  or  attempts  to  describe  the  proper- 
ty. The  complaint  Is  made  that  the  oonrt  did 
not  In  terms  find  whether  the  assessment  did 
so  describe  the  property.  But  what  was  the 
conrt  called  upon  to  dof  It  was  called 
npon  to  Inspect  and  analyse  the  assessment, 
and,  applying  to  this  Inspection  and  analysis 
the  governing  principles  of  law,  finally  to  de- 
clare as  a  fact  that  the  assessment  did  or 
did  not  do  this  thing.  The  conclusion  which 
the  court  would  reach,  while  It  may  be  de- 
scribed as  a  finding  of  fact,  manifestly  was 
the  determination  of  a  mixed  question  of  law 
and  fact.  What  the  court  did  do  in  its  con- 
clusions of  law  was  to  sustain  the  assess- 
ment as  constituting  a  valid  lien,  and  in  so 
doing  necessarily  to  determine  and  declare 
that  the  property  was  suillclently  described. 
But  we  need  not  elaborate  further  npon  this 
matter,  for  it  is  well  settled  that,  where  a 
Btlpnlatlon  embraces  all  of  the  evidence,  spe- 
dflc  findings  upon  that  evidence  are  not  nec- 
essary. The  condnslon  of  law  that  the  as- 
sessments were  valid  is  itself  a  determination 
of  the  ultimate  fact  The  matter  is  satisfac- 
torily and  conclusively  disposed  of  by  such 
cases  as  Gregory  v.  Gregory,  102  Cal.  50,  36 
Pac.  364:  MuUer  v.  RoweU,  110  Cal.  318,  42 
Pac  804 ;  and  Hellman  v.  Shoulters,  114  CaL 
136,  155,  44  Paa  915,  45  Paa  1057.  Indeed, 
in  Gregory  v.  Gregory  It  is  aptly  said  that  the 
order  denying  plaintiffs'  motion  for  a  new 
trial  cannot  be  reviewed,  because  a  new 
trial  Is  a  re-examlnatlon  of  an  issue  of  fact, 
and  "In  this  case  all  of  the  facts  were  agreed 
npon.  There  was  no  Issue  of  fact  to  be  re- 
examined ;  the  only  question  being  as  to  what 
was  the  law  applicable  to  those  facts."  Were 
it  not  for  the  circumstance  that  plaintiffs' 
objection  to  the  admissibility  of  certain  of 
this  evidence  still  remain  to  be  considered, 
this  discussion  could  be  ended  here. 

[4]  To  that  consideration  we  now  come.  It 
is  not  questioned  but  that  the  notices  by  the 
Yrooman  Act  required  to  be  published  were, 
in  fact,  published.  The  newspaper  in  which 
they  apiieared  was  printed  in  a  building  on 
the  boundary  line  between  the  cities  of  Santa 
Monica  and  Ocean  Park.  That  boundary  line 
went  directly  through  the  printing  office. 
The  presses  were  situated  In  Ocean  Park. 
The  front  office  and  editorial  room  and  busi- 
ness office  were  situated  in  Santa  Monica. 
The  paper  was  entitled  the  Evening  Journal, 
was  designated  as  the  official  paper  of  Ocean 
Park,  and  purported  to  be  published  in  Ocean 
Park.  Appellants'  contention  Is  that,  the 
presses  being  situated  In  Ocean  Park,  the  pa- 
per was,  of  course,  there  printed ;  that  "pub- 
llcatipn,"  as  used  In  the  act,  means  the  pre- 
cise place  from  which  the  paper  is  initially 
issued  for  circulation.  Thus  it  is  contended 
that  the  place  from  which  this  paj)er  was  is- 
Boed  for  circulation — ^that  is  to  say,  was 
published — was  not  from  the  pressroom  in 
Ocean  Park,  but  from  the  business  offices 


across  the  imaginary  Hue  and  In  Santa  Mon- 
ica. There  .is  no.  manner  of  doubt  but  that 
the  paper  in  question  was  circulated,  and 
widely  circulated,  in  Ocean  Park.  Having 
in  mind  the  purpose  to  be  effected  by  the  law, 
we  hold  appellants'  view  of  the  word  "pub- 
lication," as  used  in  the  statute,  to  be  en- 
tirely too  narrow.  It  Is  quite  as  rational  to 
say,  since  the  fact  is  that  the  drculatlMi  and 
distribution  of  the  paper  was  in  the  city  of 
Ocean  Park,  that  the  publication  which  fol- 
lowed the  printing  came  Immediately  from 
the  pressrocHUs  In  Ocean  Park.  It  Is  wholly 
unnecessary  to  picture  the  physical  transpor- 
tation of  these  papers  from  the  press  in  Ocean 
Park  across  the  imaginary  line  into  the  busi- 
ness offices,  and  a  primary  publication  being 
made  in  another  room  in  the  same  building, 
to  the  end  of  defeating  the  plain  purpose  of 
the  law.  We  will  not  review  the  authorities. 
None 'uphold  plaintiffs'  contention;  while,  to 
the  contrary,  the  general  principle  is  well 
established  that,  the  vital  consideration  being 
notice  by  publication,  such  publication  is  the 
publication  contemplated  by  law,  with  little 
or  no  regard  paid  to  the  mere  place  of  print- 
ing, even  when  the  word  "printing,"  coupled 
with  publication,  is  embraced  in  the  statutory 
requirement  State  v.  Hoboken,  44  N.  J.  Law, 
131;  Rlcketts  v.  Hyde  Park,  85  IlL  HI; 
Brown's  Estate  v.  West  Seattle,  43  Wash.  20, 

86  Pac.  854;  Hlnchman  v.  Bams,  21  Mich. 
558;  Greenlee  v.  Marks,  62  Ind.  420;  Hart 
V.  Smith,,  44  Wis.  22d.  The  objection  to  the 
introduction  of  the  evidence  upon  this  mat- 
ter was,  therefore,  proi)erly  overruled,  and 
the  legal  question  involved  as  to  th^  regu- 
larity of  the  publication  in  a  properly  author- 
ized Journal  was  correctly  decided  in  defend- 
ants' favor. 

[6]  The  award  was  by  a  three-fourths  vote 
of  the  trustees.  This  award  did  not  contain 
the  approval  of  the  president  of  the  board. 
But,  having  been  made  by  three-fourths  of  the 
board  of  trustees  the  approval  of  the  presi- 
dent was  not  necessary.    McDonald  v.  Dodge, 

87  OaL  112,  31  Pac.  909;  Greenwood  v.  Mor- 
rison, 128  CaL  350,  60  Pac.  971;  Clarke  v. 
Jennings,  96  Gal.  xvll,  32  Pac.  1049. 

[8]  To  the  objection  of  appellants  that  the 
resolution  of  award  is  Insufficient  because  It 
did  not  bear  the  certificate  of  the  clerk,  suf- 
fice it  to  say  that  the  law  does  not  require 
such  certiflcat&  To  this  and  other  like  ob- 
jections it  may  b6  answered,  in  the  language 
of  Hellman  v.  Shoulters,  supra,  that  the  va- 
lidity of  the  procedure,  unless  made  manda- 
tory by  law,  does  not  depend  upon  whether  or 
not  proof  was  made  a  matter  of  record,  but 
upon  the  fact  that  due  notices  and  awards 
were,  in  fact,  properly  made. 

[7]  Extensions  of  time  were  awarded  by 
the  trustees.  The  objection  to  these  ex- 
tensions Is  that  they  were  not  certified  to  by 
the  dty  clerk.  The  phraseology  of  each  res- 
olution was  that: 
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"The  city  clerk  shall  certify  to  th6  passage  of 
this  resolutioo,  and  shall  tbereupoa  notify  the 
street  supcriotendent  of  the'  said  ■extension  of 
Ume." 

But  this  form  of  certlDcatlon  and  this  form 
of  notification  were  not  of  the  essence  of  the 
extensions.  Similar  contentions  upon  like 
gnestlons  have  been  reviewed  by  this  court 
and  uniformly  held  untenable.  Oakland  Pav- 
ing Co.  V.  Bnrstow,  79  Cal.  49,  21  Pac.  544 ; 
day  V.  E^gebretson,  158  Cal.  25,  100  Pac. 
S76,  139  Am.  St  Rep.  67.  The  cases  cited  by 
appellants  are  cases  where  the  power  to  or- 
der a  publication  is  vested  with  the  board, 
and  where,  therefore,  the  publication  Itself 
is  without  validity,  unless  so  ordered,  and 
consequently  a  publication  ordered  by  a  clerk 
without  authority  from  the  board  is  nuga- 
tory. Of  this  character  of  cases  are  Donnelly 
V.  Marks,  47  Cal.  187;  Donnelly  v.  Tillman, 
47  Cal.  40;  Hlmmelmann  v.  Townsend,  49 
Cal.  151;  Hlmmelmann  v.  Satterlee,  49  Cal. 
387,  and  Napa  v,  Easterby,  61  Cal.  509.  Of 
like  character  is  Chase  v.  Treasurer,  122  Cal. 
545,  55  Pac.  414,  where  the  statute  required 
a  publication  in  a  paper  designated  by  the 
council.  It  was  held  to  be  fi  nondelegable 
duty  of  the  council  so  to  designate  the  paper, 
and  it  had  not  done  so.  These  cases,  of 
course,  have  no  bearing  upon  the  question 
here  presented,  where  extensions  of  time 
became  operative  hy  action  of  the  council 
duly  made,  and  the  irregularity,  if  it  can  be 
said  that  it  rises  even  to  the  dignity  of  an 
irregularity,  was  occasioned  by  a  failure  to 
observe  the  formal  method  Indicated  for  giv- 
ing notice  that  such  extensions  had  been 
made. 

[S,  0]  Appellants'  contention  that  the  work 
was  not  completed  in  time  arises  from  the 
following  facts:  Upon  appeal  to  the  council 
it  was  decree  that  the  work  had  not  been 
performed  In  accordance  with  the  require- 
ments of  the  contract,  and  further  work  was 
ordered  to  be  done  within  a  fixed  time.  It 
was  so  done.  Appellants*  contention  is  that, 
because  of  the  failure  to  complete  it  to  the 
satisfaction  of  the  council  within  the  original 
period  covered  by  the  contract  and  its  legal 
ettensions,  It  was  never  fully  performed  with- 
in the  meaning  of  the  law,  and  the  assess- 
ments are  therefore  void.  This  matter  is 
fully  disposed  of  against  appellants'  conten- 
tion in  Hadley  v.  Dague,  130  Cal.  207,  62  Pac. 
500.  In  like  manner  appellants'  argument 
that  a  demand  could  not  be  properly  made 
by  the  contractor,  Mr.  Mulherron,  because  he 
had  made  an  assignment,  is  answered  by  Tay- 
lor V.  Palmer,  31  Cal.  240,  that  the  property 
owners  are  not  concerned  over  this  matter. 
The  method  followed  by  the  street  superin- 
tendent in  making  the  assessment  In  this 
case  is  that  approved  in  Creed  v.  McCombs, 
146  Cal.  440,  80  Pac.  679.  The  uncontradict- 
ed facts  stipulated  show  that  the  old  assess- 
ment, diagram,  and  warrant  were  properly 
reissued  by  the  superintendent  of  streets. 

(10]  Certain  provisions  in  the  specifica- 
tions, it  is  contended,  render  the  contract  in- 


'  valid.  Thus  the  contractor  was  required  "to 
dig  all  stake  holes  and  preserve  all  stakes  for 
the  lines,  levels,  or  measurements  of  the  work 
in  their  proper  places,  until  authorized  to, 
remove  them  by  the  city  engineer."  This,  it 
is  contended,  was  an  onerous  provisitm,  giv- 
ing room  for  the  play  of  oppression  upon  tbe 
one  hand  and  favoritism  upon  the  other; 
that  an  unfriendly  city  engineer  could  thus 
unduly  burden  and  oppress  the  contractor  In 
his  work.  A  like  provision  is  found,  declar- 
ing that  the  contractor  shall  not  disturb  any 
monuments  or  stakes  until  ordered  to  do  so 
by  the  engineer.  Another  is  that  aU  loss  or 
damage  arising  from  any  unforeseen  obstruc- 
tion or  dUBculty  which  may  be  encountered 
in  the  prosecution  of  the  work,  or  from  the 
action  of  the  elements,  shall  be  sustained  by 
the  contractor.  It  is  said  that  these  specifi- 
cations come  within  the  condemnation  of 
Blochman  v.  Spreckels,  135  Cal.  664,  67  Pac. 
1061,  57  L.  R.  A.  213 ;  Grant  v.  Barber,  135 
Cal.  188,  67  Pac.  127;  Wollacott  v.  Meekln, 
151  Cal.  701,  91  Pac.  612;  Stausbury  v. 
Polndexter,  154  Cal  709,  99  Pac.  182,  129 
Am,  St.  Rep.  190,  and  True  v.  Fox,  155  Cal. 
534,  102  Pac.  263.  No  good  purpose  would 
be  subserved  by  an  elaborate  analysis  of 
these  cases.  The  earlier  tendency  toward  a 
rigid  strictness  in  these  matters  which  baa 
found  expression  In  somci  of  the  cases,  sudx 
as  Blochman  v.  Spreckels,  supra,  has  been 
much  relaxed  by  later  decisions,  and  wisely 
so,  because  it  became  apparent  that  a  strict 
enforcement  of  the  street  law  to  its  very 
letter  often  resulted  In  depriving  street  con- 
tractors who  had  honestly  performed  their 
work  of  their  Just  compensation.  The  inevi- 
table result  was  that  subsequent  contracts 
would  not  be  undertaken  by  such  contrac- 
tors, owing  to  the  hazard  arising  from  such 
strict  construction,  excepting  at  largely  in- 
creased prices,  and  in  consequence,  while  la 
an  individual  case  a  property  owner  might 
through  some  technicality  escape  paying  what 
he  should  in  equity  have  paid,  property  own- 
ers generally  would  be  compelled  to  pay  ex- 
cessive prices  because  of  the  immlBent  peril 
of  total  loss  which  confronted  contractors. 
So  we  may  say  generally  that  no  reason  ap- 
pears, or  Is  shown,  why  the  inhibition  against 
removing  stakes  and  monuments,  without  the 
consent  of  the  city  engineer,  is  unduly  op- 
pressive. There  is  the  presumption  that  this 
officer  will  perform  his  duty.  There  is  rea- 
son for  such  provision,  in  that  the  engineer 
and  street  superintendent  may  have  an  op- 
portunity to  see  that  the  work  is  properly 
done  to  grade.  For  the  other  objections 
touching  the  burden  cast  upon  the  contractor 
to  bear  the  loss  due  to  the  nature  of  tlie  work 
and  the  action  of  the  elements.  It  is  sulScIent 
to  refer  to  Gay  v.  Engebretsen,  158  Cal.  23, 
109  Pac.  876,  139  Am.  St.  Rep.  67,  McQulddy 
v.  Worswlck  Paving  Co.,  160  Cal.  11,  116  Paa 
67,  and  Haughawout  v.  Raymond,  148  Cal. 
311,  83  Pac.  53,  where  similar,  and.  In  some- 
instances,  the  precise,  specifloations  are  up- 
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held.  The  objection  that  the  city  engineer  la 
l^ven  discretion  Is  answered  by  the  case  of 
McCaleb  t.  Dreyfus,  156  Cal.  209,  103  Pac. 
924,  where  this  court  points  out  that  after 
the  exercise  of  the  engineer's  discretion  the 
work  must  still  be  Inspected  and  approved 
by  the  street  superintendent.  The  descrip- 
tion in  the  assessment  was  suffldent ;  the  as- 
Kessmeat  being  In  this  respect  simUar  to  that 
in  Hewes  v.  Reis,  40  CaL  261,  and  the  objec- 
tion to  this  assessment  t>elng  answered  by 
what  Is  said  in  that  case. 

[11]  In  September  disaftected  property 
owners  appealed  to  the  iKtard  of  trustees 
against  an  acceptance  of  the  work,  alleging 
improper  and  faulty  construction.  This  ap- 
peal was  sustained,  and  the  street  contractor 
was  ordered  to  do  additional,  definite,  and 
specified  work  in  accordance  with  the  con- 
tract. This  the  contractor  did,  and  in  De- 
cember the  street  superintendent  and  an  ex> 
pert  Inspector  reported  to  the  board  that  the 
work  had  been  fully  completed  in  accordance 
with  the  contract  and  specifications,  and 
recommended  an  acceptance  of  the  work.  Fol- 
lowing this  the  board  took  action,  finally  ac- 
cepting the  street.  Thereafter  disaffected 
property  owners  filed  a  second  appeal,  which 
at  first  the  board  of  trustees  showed  a  dis- 
IKtsltion  to  bear.  Later,  the  board  adrised 
by  its  attorney  that  it  had  no  authority  to 
consider  this  subsequent  appeal,  it  was  for- 
mally overruled  and  disallowed.  Section  11 
of  the  Vrooman  Act  contemplates  just  such 
an  appeal  as  was  taken  by  the  disaffected 
property  owners  in  September.  Their  appeal 
went  to  the  character  of  the  work,  and  the 
board  of  trustees,  in  sustaining  their  appeal, 
ordered  that  the  work  be  completed  in  ac- 
cordance with  the  contract  This  was  done, 
and  thereafter,  upon  due  report  made  to  the 
trustees  that  It  had  been  done,  they  finally 
accepted  the  work  and  the  street  Section  11 
of  the  Vrooman  Act  Itself  declares  that: 

"All  the  decisions  and  determinations  of  said 
city  council  •  *  *  shall  be  final  and  conclu- 
sive upon  all  persons  entitled  to  appeaL" 

The  law  nowhere  contemplates  successive 
apiieals,  and  the  general  principle  is  that 
where  special  Jurisdiction  of  this  character 
is  conferred  upon  a  board  or  tribunal,  when 
it  has  once  finally  exercised  that  Jurisdic- 
tion, all  further  powers  over  the  matter  are 
at  ao  end.  Belser  v.  Hoffschneider,  104  CaL 
401,  38  Pac  312.  Appellants  therefore  have 
no  just  complaint  over  the  refusal  of  the 
board  of  trustees  to  entertain  their  second 
appeal. 

Tbe  foregoing  disposes  of  all  of  the  mat- 
ters arising  under  the  objections  of  appel- 
lants to  the  admission  of  evidence.  It  ap- 
pears herefrom  that  tbeir  objections  were 
properly  overruled. 

Tbe  order  appealed  from  Is  therefore  af- 
firmed. 

.-We  concur:     LORIGAN,  J.;    MELVIN,  J. 


(169  Cal.  4U) 
MILLER  &  LUX,  Inc.,  et  al  v.  ENTER- 
PRISE CANAL  &  LAND  CO.  et  aL 

(S.  F.  6oei;) 

(Supreme  Court  of  California.     Feb.  19,  1915.) 

1.  Appeal  and  Ebbor  ®=3l202— Order  fob 
Njsw  Triai/— Eftkct— RiOHTS  or  Pabties. 

Though  entry  of  judement  pursuant  to 
mandate  of  the  Supreme  Court  on  appeal  from 
a  judgment  was  subsequent  to  an  order  granting 
motion  for  new  trial  pending  tbe  appeal  from 
the  judgment,  the  order  vacated  both  judgments, 
and  when  affirmed  on  appeal  the  trial  court 
could  try  the  case  anew. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4669;    Dec.  Dig.  <S=»1202.] 

2.  Watsbs  and  Wateb  Courses  ®=>138— Ri- 
fabiam  Riohth— Title  bx  Pbescbiption. 

A  title  by  prescription  cannot  be  acquired 
against  a  tract  of  riparian  land  by  diverting  the 
water  from  the  stream  at  a  point  below  tbe  land 
and  not  interfering  with  tbe  stream  at  the  ri- 
parian land. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {jj  150,  151;  Dec. 
Dig.  <S=>138.1 

3.  Dedication   ^=938— Public    Ubk— Effect. 

Where  one  has  suffered  property  belonging 
to  him  and  under  bis  control  to  be  taken  and 
devoted  to  a  public  use  by  one  engaged^  in  ad- 
ministering such  use,  and  tbe  beneficiaries  rely 
on  the  continuance  of  tbe  use,  the  owner,  having 
knowledge  thereof  and  making  no  objection  or 
protest,  will  be  deemed  to  have  dedicated  the 
property  to  the  public  use,  and  he  cannot  sub- 
sequently interrupt  nor  prevent  the  same,  but 
his  remedy  is  to  seek  compensation  for  tbe  prop- 
erty be  has  allowed  to  be  taken. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  U  77,  78 ;    Dec.  Dig. .  iS=38.] 

4.  Waters  and  Water  Coxtbses  ^=>79— Ri- 
parian Riauis  —  DivEBSioN  FOB  Public 
Use. 

Though  a  right  of  action  does  not  exist  in 
favor  of  an  upper  riparian  owner  against  one 
diverting  water  from  the  stream  below  bis  laud, 
yet  in  case  of  a  diversion  for  public  use  the  up- 
per proprietor  is  chargeable  with  knowledge  of 
the  fact  that  the  people  below  may  rely  on  hia 
disuse  and  expect  a  continuance  thereof,  and 
is  chargeable  with  knowledge  that,  except  where 
the  water  is  abundant,  a  subsequent  taking  by 
him  for  use  on  hia  own  laud  will  deprive  the 
others  thereof. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {{  70,  71 ;  Dec.  Dig. 
<S=s>79.] 

6.  Evidence  «=>8— Judiciai.  Nones— Facts 

OF  COUMON    KNOWLEDOB. 

The  court  will  take  judicial  notice  of  tbe 
operation  of  the  law  of  gravity  as  to  the  flow  of 
water. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  7 ;  Dec.  Dig.  «s»8.] 

J.  Estoppel  «=>«3— Uipabian  Rights- I^ub- 
Lio  Use. 

Plaintiffs  diverted  water  from  a  river  into 
a  canal  and  devoted  tbe  same  to  public  use  for 
more  than  20  years.  In  reliance  on  the  contin- 
uance of  the  water  supply,  towns  and  villa.ee> 
grew  up,  and  hundreds  of  irrigated  farms  were 
established  in  the  district  supplied  by  tbe  canal 
A  riparian  owner  knew  the  facts,  but  gave  nc 
warning  of  any  objection  to  the  use  of  th» 
water  and  suffered  it  to  continue.  He  could 
have  prevented  any  interference  with  the  flow 
of  the  water  to  bis  land.  Ueld,  that  plaintifT? 
could  continue  tbe  diversion  of  the  water  foi 
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public  nae,  and  the  riparian  ovner  could  not| 
interfere  with  that  uae. 

[Ed.  Note.— For  other  cases,  see'  Estoppel.  I 
Cent.  Dig.  U  264-275;  Dec  Dig.  «=a93.]         | 

T.  WATBB8    AND    WATEB    OOURSEB    «=>79— RI- 

PABiAR    BiOHiB  — Dedication   to   Public 

Ubb. 

Where  a  riparian  proprietor  has,  br  acqui- 
escence in  the  public  use  of  the  water  of  a  river 
by  another  riparian  proprietor,  dedicated  to 
that  use  the  riparian  rights  pertaining  to  his 
land  to  the  extent  required  therefor,  neither  he 
nor  his  successor  can  regain  those  rights  by 
going  up  the  river  above  ue  place  of  diversion 
for  uie  public  use  and  there  diverting  water. 

W'Eid.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  U  70,  71 ;   Dec  Dig. 
«=>79.] 

8.  WATXB8  AND  Waxes  Coubsss  «=>79— Ri- 
pabian  Riohtb  — Public  Use  —  Stipula- 
tions. 

A  canal  company  took  water  from  a  stream 
into  a  canal,  and  it  and  other  riparian  owners 
stipulated  that  the  canal  company  had,  for  five 
years  immediatdy  preceding  the  commencement 
of  an  action  to  determine  water  rights,  contin- 
uously diverted  into  its  canal  and  appropriated 
a  specified  quantity  of  water,  that  all  of  the 
water  during  all  of  the  time  was  sold,  rented, 
supplied,  and  distributed  to  others,  including 
a  part  thereof  to  the  company,  for  purposes  of 
irrigation,  watering  of  stock,  and  domestic  and 
other  beneficial  purposes  and  that  beneficial 
use  was  made  of  all  the  water  so  appropriated. 
Many  thousands  oi  acres  of  land,  occupied  by 
a  large  number  of  persons  as  owners  or  tenants, 
were  irrigated  with  water  from  the  canal,  and 
there  were  growing  crops  on  the  lands.  Villages 
had  grown  up  along  the  canaL  and  the  inhab- 
itants received  water  for  theur  lands  and  for 
domestic  use.  Beld,  that  the  use  was  a  public 
use. 

[Ed.  Note. — For  other  cases,  see  Watms  and 
Water  Courses,  Cent.  Dig.  U  70,  71 ;  Dec  Dig. 
«=»79.] 

9.  Waters  and  Wateb  Coubses  «=>79— Ri- 

FABIAN   RIOUTS. 

As  against  a  lower  riparian  proprietor,  an 
upper  riparian  proprietor  may  go  above  his  land 
and  the  land  of  intervening  owners  to  divert 
water  for  a  riparian  use,  provided  he  does  so 
without  interference  with  the  rights  of  the  lower 
riparian  proprietor. 

[Kd.  Note.— For  other  cases,  see  Waters  and. 
Wntr-r  Courses,  Cent.  Dig.  H  70,  71 ;  Dec  Dig. 
^»79.] 

10.  Watebs  and  Wateb  Coubses  <t=»41  Ri- 
PABiAN  RiOHTB— Right  of  Ibbioation. 

The  right  of  irrigation  is  a  part  of  a  ripa- 
rian owner's  rights  In  the  use  of  water,  and 
an  upper  riparian  proprietor,  by  virtue  of  his 
superior  location,  may  not  use  all  of  the  water 
for  that  purpose  to  the  destruction  of  the  rights 
of  riparian  proprietors  below  to  use  their  due 
proportion  of  the  water  for  the  same  purpose. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  36;  Dec  Dig. 
«=»44.] 

11.  Waivbs  and  Wateb  Coubses  «=a40— Ri- 
PABiAN  Rights. 

A  riparian  proprietor's  title  to  water  in  a 
stream  begins  only  when  it  reaches  his  land, 
and  lasts  only  so  long  as  it  is  flowing  past  his 
land,  and  until  it  reaches  his  land  he  has  no 
right  other  than  the  protective  right  to  see 
that  the  full  flow  past  his  land,  to  which  h*  is 
entitled,  is  not  illegally  diminished. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.   |  82;    Dec   Dig. 
«=»40.] 


12.  Coubts  ^=303— Stabe  Decisis. 

Decisions  defining  the  rights  of  riparian 
proprietors  are  a  rule  of  property  and  will  not 
be  overruled. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  336-839 ;    Dec  Dig.  «=»98.] 

IS.  Estoppel  ®=>93— Ripabian  Rights— Di- 

TEBsiON  or  Wateb. 

A  riparian  proprietor  may  not,  over  the 
objection  of  an  upper  proprietor,  divert  the 
water  of  the  stream  above  the  latter's  land. 

[Ed.  Note.— For  other  cases,  see  Estoppel. 
Cent  Dig.  H  264-275;  Dec  Dig.  <S=>93.] 

14.  Watebs  and  Wateb  Coubses  4(=s>87— Di- 
vbbsion  —  Actions  —  Costs  —  Pbetaiuno 
Pabtt. 

A  riparian  proprietor,  recovering  judgment 
against  another  riparian  proprietor  diverting 
water  above  his  land  and  the  intervening  land 
of  the  former  proprietor,  is  entitled  to  bis  costs 
in  the  trial  court  under  Code  Civ.  Proc  i  102:2, 
snbd.  6. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  H  77-81,  83,  89,  90; 
Dec  Dig.  «=387.] 

In  Bank.  Appeal  from  Superior  Conr^ 
Fresno  County;   Geo.  B.  Church,  Judge. 

Action  by  Miller  &  Lux,  Incorporated,  and 
another  against  tbe  Enterprise  Canal  &  Land 
Company  and  others,  to  determine  water 
rights.  From  a  Judgment  establl^ilng  water 
rights  and  from  an  order  denying  a  new  trial, 
plaintiffs  appeal.  Order  denying  new  trial 
affirmed.  Judgment  modified,  and  cause  re- 
manded. 

J.  P.  Langhome,  of  San  Francisco,  Frank 
H.  Short,  of  Fresno,  and  Edward  F.  Tread- 
well,  of  San  Francisco,  for  appellanta  N.  C. 
Caldwell  and  W.  C.  Graves,  both  of  San  Fran- 
cisco, and  J.  M.  O'Brien,  of  Los  Angeles,  for 
respondents. 

SHAW,  J.    The  plaintiffs  have  appealed 

from  certain  parts  of  the  Judgment,  and  from 
an  order  draying  their  motion  for  a  new  triaL 
[1]  This  action  was  begun  In  1899  by  the 
predecessors  In  Interest  of  the  present  plain- 
tlfh.  Judgment  was  entwed  against  the  pred- 
ecessor in  Interest  of  the  plaintiff  canal  com- 
pany, it  appealed  therefrom,  and  oa  appeal 
the  cause  was  on  February  12, 1904,  remand- 
ed by  the  Supreme  Court  with  directions  to 
the  lower  court  to  enter  a  certain  Judgment 
in  favor  of  said  plaintiff.  Miller  &  Lux  v. 
ISnterprise  Canal  Co.,  142  Cal.  208,  75  Pac 
770,  100  Am.  St  Rep.  115.  On  Mardi  28, 
1904,  the  lower  court  Altered  Judgment  In 
accordance  with  the  aforesaid  mandate. 
Pending  this  appeal  the  defendants  had  in- 
stituted a  motion  for  a  new  trial  npon  the 
ground,  among  others,  that  the  evidence  was 
insuflJcIent  to  support  the  decision,  and  the 
lower  court  had,  on  June  27,  1902,  ordered  a 
new  trial  accordingly.  From  this  order  an 
appeal  had  been  taken  and  on  January  8, 
1005,  the  order  granting  the  new  trial  was  af- 
firmed by  this  court  Miller  &  Lux  ▼.  Ehiter- 
prlse  Canal  Co.,  146  CaL  652,  79  Pac  489. 
Although  the  entry  of  the  Judgment  in  por- 
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snance  of  the  mandate  of  this  conrt  was  In 
point  of  time  snbsequent  to  the  order  grant- 
ing the  new  trial,  neTertheless  that  order,  In 
effect,  yacated  and  set  aside  that  Judgment, 
as  well  as  the  original  Judgment  which  was 
the  subject  of  the  former  appeal.  As  a  re- 
sult, the  order  granting  a  new  trial  set  the 
entire  case  at  large  and  gave  the  lower  court 
authority  to  try  the  whole  case  anew.  1 
Hayne  on  New  Trial,  H  2,  167;  San  Jose 
Bank  of  Sar.  t.  Bank  of  Madera,  121  Cal.  54S, 
S4  Pac^  86;  ECnowles  y.  Thompson,  133  OaL 
247,  65  Pac.  468;  McDonald  y.  McConkey,  57 
CaL  325;  Naglee  r.  Spencer,  60  Cal.  10; 
Kent  V.  WUUams,  146  Gal.  8,  79  Pac.  527. 
There  was  a  new  trial  of  the  cause,  result- 
ing In  the  Judgment  now  under  review. 

The  original  plaintiffs  were  corporations, 
named,  respectlyely.  Miller  &  Lux  and  the  San 
Joaquin  &  Kings  River  Canal  &  Irrigation 
Company.  The  names  of  the  present  plain- 
tiffs are  the  same,  except  that  the  word  "In- 
corporated" is  added  to  each  nam&  Since  the 
action  was  begun,  the  defendant,  James  Ca- 
nal Company,  has  succeeded  to  the  Interests 
of  the  Enterprise  Canal  &  Land  Company, 
and  the  J.  G.  James  Company  tias  succeeded 
to  the  Interest  of  Jefferscm  O.  James.  Sub- 
stltntltHis  of  parties  baye  been  made  in  ac- 
cordance with  these  changes  In  Interest 

To  an  understanding  of  the  Issues  a  state- 
ment of  the  facts  is  necessary.  Many  of  the 
facts  are  set  forth  in  the  cases  within  dted, 
and  others  in  the  case  of  Turner  y.  James 
(^nal  Co.,  155  CaL  82,  99  Pac.  620,  22  L.  R. 
A.  (N.  S.)  401,  1S2  Am.  St  Rep.  59,  17  Ann. 
Cas.  823. '  The  hydrograptilcal  and  geograidi- 
ical  situation  presented  by  this  case  is  ex- 
ceptional, if  not  unique.  The  San  Joaquin 
river,  having  its  source  in  the  snowclad  moun- 
tains of  the  Sierras,  flows  westerly  on  to  the 
level  plain  or  valley  bearing  Its  name.  At  a 
point  near  the  center  of  the  valley  it  makes 
an  al»upt  turn  northerly.  At  this  point  and 
immediately  below  the  torn,  plaintiffs  have 
tor  many  yean  maintained  a  dam  to  Giie<^ 
the  flow  and  impound  the  waters  of  the  river. 
On  the  left  or  westerly  bank  of  the  river,  and 
immediately  in  line  with  the  center  of  the 
stream  in  that  part  of  its  course  above  where 
it  makes  the  turn  northerly,  is  the  headgate 
or  intake  of  a  large  canal  brionglng  to  the 
plaintiff  canal  company,  through  which  for 
many  years  it  has  diverted  the  waters  of  the 
river  for  useful  purposes.  A  diort  distance 
above  this  headgate,  and  in  line  with  the 
course  of  the  river  as  it  flows  northerly  from 
its  turn  and  on  the  left  or  southwesterly 
bank  of  the  stream,  is  the  Junction  of  the 
San  Joaquin  river  and  Fresno  slough.  Free- 
no  slough  is  a  well-defined  diannel  extending 
southerly  from  its  Junction  with  the  river  for 
some  12  or  14  miles.  During  times  of  extreme 
high  water  the  waters  of  Kings  river  flowing 
into  the  San  Joaquin  valley  from  the  Sierras 
some  80  miles  south  of  the  San  Joaquin,  are 
carried  northerly  into  Fresno  slough  and 
thence  on  down  to  the  San  Joaquin  river.   At 


such  times,  of  course,  Fresno  slough  Is  a 
channti  of  Kings  river  and  the  lands  abut- 
ting upon  it  are  riparian  to  Kings  river.  But 
at  such  times  the  San  Joaquin  river  Itself  is 
carrying  an  abundance  of  water,  the  excess 
waters  are  not  needed  and  are  not  used,  and 
are  rath»  a  detriment  than  a  benefit  to  the 
landowners.  Such  excess  waters  are  not  here 
in  controveray.  In  all  other  stages  of  the 
San  Joaquin  river  its  waters  find  their  way 
into  and  up  Fresno  slough  and  rise  and  fall, 
or  stand  there,  at  practically  the  same  level 
as  that  of  the  San  Joaquin  river  itself.  It  is 
at  these  times  and  under  these  conditions 
that  the  ownership  and  right  of  use  of  the 
waters  of  the  San  Joaquin  and  of  Fresno 
slough  become  Important  Fresno  slough  has 
no  source  of  supply  other  than  the  San 
Joaquin  river  except  a  small  portion  of  sur- 
face water  flovring  into  it  from  Its  immediate 
watershed  during  ordinary  rains  and  the  oc- 
casional floods  fr<»n  Kings  river.  These  sur- 
face waters,  however,  do  not  seem  to  have 
been  considered  Important  in  the  considera- 
tion of  the  case  and  may  be  dismissed  with- 
out farther  remark.  The  necessary  ^ect  of 
these  conditions  is  that,  except  during  the 
unusual  floods  from  Kii^  river,  and  except 
said  surface  waters,  the  waters  of  Fresno 
slough  remain  stationary  or  rise  and  fall  pre- 
cisely as  do  the  waters  of  the  San  Joaquin 
river;  the  waters  of  the  slou£^  being  abso- 
lutely governed  and  controlled  thereby.  The 
lands  of  the  J.  G.  James  Company,  the  rights' 
pertaining  to  which  give  rise  to  this  litiga- 
tion, are  not  riparian  to  the  San  Joaquin  riv- 
er proper,  but  are  riparian  to  Fresno  slough. 
By  virtue  of  that  fact  they  are  also  riparian 
to  the  San  Joaquin  river  itself,  except  when 
the  waters  of  Kings  river  are  flowing  therein. 
Turner  v.  James  Canal  Co.,  supra.  The 
plaintiffs  are  owners  of  large  tracts  of  ri- 
parian land  situated  both  above  and  below  the 
connecti(«  of  B^esno  slough  with  the  San 
Joaquin  river,  and  are  approprlators  of  large 
quantities  of  water,  in  part  taken  out  by 
means  of  said  canal  and  devoted  to  beneficial 
uses  upon  the  lands  of  persons  to  whom  said 
water  Is  sold,  and  in  part  by  other  canals 
and  sloughs  and  used  ap<Mi  their  own  lands. 
The  J.  G.  James  Company  asserted  the  right 
to  go  above  the  intake  of  the  said  canal  and 
above  the  riparian  lands  of  the  plaintiffs. 
Miller  &  Lux,  abutting  on  the  eastern  bank 
of  the  main  river  above  the  Junction  of  the 
slough,  and  by  a  canal,  owned  by  the  James 
Canal  Company,  to  take  water  away  from  the 
main  stream  and  to  carry  It  to  and  use  it 
upon  the  lands  of  the  James  Company  ri- 
parian to  Fresno  slough.  The  plaintiffs  con- 
tested this  right  They  insisted  that  even 
if  there  were  riparian  rights  pertaining  to 
the  lands  of  the  James  Company  by  reason 
of  their  situation  upon  Fresno  slough,  such 
rights  could  be  exercised  only  by  taking  wa- 
ter from  the  slough  itself,  in  subordination 
to  the- tights  of  the  plaintiff  canal  company, 
and  to  the  riparian  rights  of  the  plaintiffs' 
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land  situated  above  the  Junction  of  the 
slougb  and  the  river.  The  court  below  award- 
ed to  the  James  Company  the  right  to  take 
out  of  the  San  Joaquin  river  at  the  head  of 
the  James  Canal  Company's  canal,  above  the 
land  of  the  plaintiffs,  and  carry  through  said 
canal  to  the  James  Company's  land,  the  rea- 
sonable quantity  of  water  to  which  said  land 
waji  entitled  by  reason  of  Its  situation  as  land 
riparian  to  Fresno  slough,  and  declared  that 
this  right  was  superior  to  the  rights  of  the 
intervening  lands  of  the  plaintiffs,  and  also 
to  the  right  of  the  trtalntiff  canal  company, 
to  take  water  out  of  the  river  through  Its 
said  canal.  It  is  this  claim  which  consti- 
tutes the  gravamen  of  these  appeals. 

The  principal  contention  of  the  appellants 
regarding  the  canal  is  that,  by  means  of  their 
dam  below  the  northerly  turn  of  the  San 
Joaquin  river  and  said  canal  heading  near 
the  Junction  of  the  river  and  Fresno  slough, 
the  plaintitr.  canal  company  has  diverted 
from  the  river  and  put  to  beneficial  uses  a 
stream  of  760  second  feet  of  water,  for  a 
pwlod  of  time  sufficient  to  give  it  a  prescrip- 
tive title  or  right  to  continue  such  diversion, 
and  that  this  right  is  superior  to  any  ripari- 
an right  pertaining  to  the  lands  of  the  J.  O. 
James  Company  abutting  on  Fresno  slough. 
That  said  plaintiff  has  acquired  such  pre- 
scriptive right  or  title  against  all  persons  as 
to  whom  the  said  diversion  has  been  hostile 
and  adverse  Is  shown  by  abundant  evidence, 
and  is  practically  conceded.  Bee  Stevlnson  v. 
San  Joaquin  &  Kings  River  Canal  &  Irriga- 
tion Co.,  162  Cal.  141,  121  Paa  398,  where 
this  right  was  established  against  a  lower 
riparian  proprietor.  The  claim  of  the  de- 
fendant J.  O.  James  Company  is  that  the  di- 
version of  water  by  the  plaintiffs'  canal  and 
dam  has  not  interfered  with  the  riparian 
rights  pertaining  to  its  lands  abutting  upon 
Fresno  slough,  and  hence  that  it  has  not 
been  hostile  or  adverse  to  those  rights,  and 
therefore  that  It  has  not  created  a  title 
against  them  by  prescription.  The  court  be- 
low sustained  this  claim  of  said  defendant. 
In  support  thereof  in  finding  44,  it  declared 
as  follows: 

"From  time  immemorial  all  of  the  water  flow- 
ing from  the  said  Sau  Joaquin  river  into  said 
Fresno  slough  has  been  accustomed  to  naturally 
flow,  and  does  now  naturally  flow,  from  said  riv- 
er into  said  slough,  and  over,  upon,  along,  and 
by  the  lands  of  the  defendant  J.  G.  James  Com- 
pany, in  these  findings  before  particularly  de- 
scribed, and  out  of  said  slough  into  said  river,  at 
a  point  on  the  course  of  said  river  above  the 
point  on  said  river  where  said  main  canal  of  said 
plaintiff  commences  and  has  its  place  of  diver- 
sion. And  the  construction,  maintenance,  and 
operation  of  said  main  canal  does  not  now  im- 
pede or  prevent,  and  never  has  impeded  or  pre- 
vented, ibe  natural  flow  of  any  water  from  said 
San  Joaquin  river  into  the  said  Fresno  slough." 

The  main  canal  here  referred  to  is  the 
canal  of  the  plaintiffs  above  mentioned,  head- 
ing into  the  San  Joaquin  river  immediately 
below  its  Junction  with  BYesno  slough. 

The  theory  of  the  court  bdow  was,  and 
that  of  the  defendants  la,  that,  so  far  as 


said  canal  is  concerned,  the  owners  of  lands 
on  Fresno  slough  are  upper  riparian  proprie- 
tors not  affected  by  the  lower  diversion  and 
use  of  the  waters  of  the  stream,  and,  pursu- 
ant to  this  theory,  in  finding  46  it  further 
said:  "The  taking  and  diversion  of  such  wa- 
ter, either  out  of  said  slough,  or  out  of  the 
main  channel  of  the  said  San  Joaquin  river," 
when  the  river  is  fiowlng  into  the  slough, 
"does  not  cause  and  wIU  not  cause  •  *  • 
any  damage  to  plaintiff,  •  •  •  or  to  ti- 
ther  of  them." 

The  question  thus  presented  relates  only  to 
the  waters  of  the  San  Joaquin  river.  It  does 
not  relate  to  the  waters  of  Kings  river  or  to 
the  surface  waters  above  mentioned  when 
such  waters  flow  mK-therly  through  the 
slough  into  the  San  Joaquin  river,  and  no 
controversy  over  the  right  of  the  J.  G.  James 
Company  to  a  reasonable  share  of  such  wa- 
ters appears  to  exist 

It  should  be  further  noted  that  the  rights 
claimed  by  Miller  &  Iiux  to  receive  water 
from  said  canal  for  use  on  its  lands  are  de- 
rived through  and  depend  upon  the  title  of 
the  coplaintiff  to  the  canal  and  water  and 
need  not  be  separately  considered.  The 
plaintiff  canal  company  is  the  sole  owner  of 
the  canal  and  of  the  right  to  divert  water 
therein. 

[2]  Under  the  established  law  of  riparian 
rights,  a  title  by  prescription  cannot  be  ac- 
quired against  a  tract  of  riparian  land  by 
diverting  the  water  from  the  stream  at  a 
point  below  such  land,  and  not  interfering 
with  the  stream  at  the  riparian  land.  Thus 
it  is  said  in  Bathgate  v.  Irvine,  126  CaL  141, 
5S  Pac.  444  (77  Am.  St  Rep.  158): 

"The  lower  appropriator  invades  no  right  of 
the  upper  riparian  proprietor.  The  latter  has 
no  right  of  action  to  prevent  such  use,  for  he  is 
in  no  wise  injured,  and  the  former  should  not 
be  permitted  to  acquire  a  right  in  this  manner 
which  the  latter  is  powerless  to  prevent" 

See,  also,  Hargrave  t.  Cook,  108  CaL  78,  41 
Pac.  18,  30  U  R.  A.  390 ;  Hanson  v.  McCue, 
42  Cal.  310,  10  Am.  Rep.  299;  Lakeside  Ditch 
Co.  V.  Crane,  80  Cal.  183,  22  Pac.  76.  Under 
this  rule,  assuming  that  the  land  of  the 
James  Company  is  riparian  land  situated 
above  the  point  of  plaintiffs'  diversion,  with- 
out further  qualifying  conditions  or  circum- 
stances, the  claim  of  a  prescriptive  right 
against  the  James  company  cannot  be  sus- 
tained. 

[3]  Recognizing  the  force  of  this  rule,  the 
appellants  make  the  further  claim  that  the 
water  taken  into  the  canal  is  devoted  to  pub- 
lic use,  and  that  the  defendants  caunot  now 
prevent  such  use,  but  are  confined  to  a  claim 
for  damages  estimated  by  the  value  of  their 
riparian  rights.  It  appears  from  the  findings 
that  said  canal  is  75  miles  long,  and  that  a 
large  part  of  the  water  taken  into  it  has  t>een 
for  many  years  carried  down  and  applied  to 
the  public  uses  of  supplying  several  farming 
neighborhoods  with  water  for  irrigation  and 
five  or  six  tovrns  or  villages  along  its  course 
with  water  for  domestic  use.    It  further  ap- 
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pears  from  the  evidence  that  JefPerson  O. 
James,  who,  np  to  the  time  the  action  was 
begun,  was  the  owner  of  the  James  lands, 
was  at  all  times  fnlly  aware  of  the  fact  that 
this  water  was  taken  for  public  use  and  was 
80  applied,  and  also  of  the  method  and  place 
of  direrslon  from  'the  river.  It  does  not  ap- 
pear that  he  ever  made  any  objection  to'  such 
diversion  or  use  until  this  action  was  begun. 
Upon  these  facts,  the  plaintiff  canal  company 
contends  that  the  Interests  of  the  public  have 
intervened  so  as  to  prevent  the  James  Com- 
pany from  asserting  a  right  to  take  and  use 
on  its  land  the  waters  of  Fresno  slough,  if 
mch  taking  will  interrupt  or  destroy  the  said 
pnbllc  uses,  and  that  said  defendant,  as 
against  said  public  uses,  cannot  take  the  wa- 
ter, but  can  only  sue  for  compensation  for 
Its  riparian  rights  thus  appropriated  by  the 
public. 

The  general  doctrine  tbns  Invoked  is  well 
established  in  this  stata  It  has  been  applied 
and  defined  in  the  following  cases:  Fresno, 
etc.,  Co.  V.  S.  P.  Co.,  1.35  Cal.  202,  67  Pac. 
T73;  Southern  C.  By.  Co.  v.  Slauson,  138 
CaL  342,  71  Pa  a  352,  M  Am.  St.  Rep.  58; 
Katz  V.  Walklnshaw,  141  Cal.  136, 70  Pac  663, 
f4  Pac.  766,  64  L.  K.  A.  236,  09  Am.  St  Rep. 
35;  Crescent  Canal  Co.  v.  Montgomery,  143 
Cal.  248,  76  Pac.  1032,  65  L.  R.  A.  040;  New- 
port V.  Temescal  W.  Co.,  149  Cat  531,  87  Pac. 
372,  6  L.  R.  A.  (N.  S.)  1098;  Barton  v.  River- 
side Water  Co.,  165  Cal.  609,  101  Pac.  790,  23 
L.  R.  A.  (N.  S.)  331;  Gumsey  v.  Northern 
CaL  Power  Co.,  160  Cal.  709,  117  Pac.  906,  36 
L.  B.  A.  (N.  S.)  185;  Burr  t.  Maclay,  etc., 
Co.,  160  Cal.  280,  116  Pac.  716.  These  cases 
(or  the  most  part  relate  to  public  uses  which 
involved  a  physical  entry  upon  the  land  of 
the  private  owner,  or  an  actual  invasion  of 
property  rights  belonging  to  blm.  It  is  now 
insbted  that  the  reasons  upon  which  it  is 
founded  Justify  and  demand  the  extension  of 
the  rale  to  cases  of  an  upper  riparian  owner 
who,  without  using  the  water  himself  on  bis 
riparian  land,  has  knowingly  stood  by  while 
the  water  has  been  diverted  from  the  stream 
after  it  had  passed  his  land,  and  applied  to 
a  public  use  in  quantities  Inconsistent  with 
the  use  by  him  of  the  water  of  the  stream  on 
his  own  land.  It  is  also  claimed  that,  even 
if  the  rule  cannot  go  to  this  extant,  yet  that, 
ander  the  circumstances  of  this  case,  it 
sbonld  be  applied  to  the  defendants  and 
should  debar  them  from  other  remedy  than 
an  action  for  damages.  < 

The  Importance  of  these  questions  demands 
a  careful  examination  of  the  decisions  on 
the  subject  to  ascertain  the  principles  and 
reasons  upon  which  they  rest  The  cases  of 
Fresno,  etc.,  Co.  v.  S.  P.  Co.  and  Sou.  C.  R. 
Co.  V.  Slauson,  supra,  each  involved  the  use 
of  a  right  of  way  over  a  parcel  of  land,  the 
road  having  been  built  thereon  either  by 
agreement  with,  or  with  the  consent  and  ac- 
qniescence  of,  the  landovcner.  Speaking  of 
the  right  to  sue  in  ejectment,  the  court.  In 
the  Fresno  Case,  aays: 


"A  failure  to  bring  an  action,  where  the  right 
exigts,  until  after  public  interests  have  interven- 
ed, will  prevent  its  successful  prosecution.  Ac- 
quiescence for  a  considerable  period  after  the 
railroad  company  has  entered  upon  its  duties 
will  defeat  the  action  to  recover  possession." 

In  the  Slauson  Case,  on  the  same  subject, 
It  Is  said:  "A  railroad  is,  in  a  sense,  a  pub- 
lic highway,"  and  if  the  owner  of  the  land 
consents  to  its  use  for  a  railroad,  and  it  Is 
thereupon  so  used,  this  "is  a  dedication  of 
the  same  to  a  public  use,"  the  operation  of 
the  road  thereafter  is  in  the  interests  of  the 
public,  "and  cannot  be  Interrupted  by  an  ac- 
tion to  recover  possession  of  any  part  thereof 
in  the  interest  of  a  private  party."  In  Cres- 
cent Canal  Co.  ▼.  Montgomery,  supra,  the 
land  in  qnestlon  was  used  as  a  right  of  way 
for  the  extension  of  an  irrigating  canal  for 
four  years,  without  any  objection  by  the 
owners  and  with  their  tacit  consent.  Speak- 
ing of  the  effect  of  the  extension  of  the  canal 
upon  the  community  enjoying  the  use  of  wa- 
ter therefrom,  the  court  said: 

"The  establishment  of  such  a  community  with 
the  improvements  and  expenditures  necessarily 
involved  was  one  of  the  results  of  the  acquies- 
cence of  Poyser  and  Johns  in  the  extension  and 
increased  efficiency  of  the  canal.  They  may 
have  had  a  right  to  demand  and  receive  a  rea- 
sonable compensation  for  any  damage  to  their 
lands  caused  by  such  extension.  But  they  had 
no  right  to  abate  the  canal  by  action,  and  no 
right  to  injure  or  destroy  it" 

In  Katz  V.  Walklnshaw,  supra,  speaking  of 
the  right  of  one  owner  of  land  underlaid  by 
water-bearing  strata  to  enjoin  another  from 
pnmping  out  the  water  for  the  Irrigation  of 
lands  outside  the  water-bearing  area,  the 
court  says: 

"Where  the  complainant  has  stood  by  while 
the  development  was  made  for  public  use,  and 
has  suffered  it  to  proceed  at  large  expense  to 
successful  operation,  baring  reasonable  cause  to 
believe  it  would  affect  his  own  water  supply,  the 
injunction  should  be  refused.    •    •    • " 

The  same  question  arose  in  Newport  v. 
Temescal,  etc.,  Co.,  supra,  and  Barton  r. 
Riverside,  supra.  NewiKtrt  sued  to  enjoin 
the  pumping  of  water  from  a  tract  of  land 
situated  some  five  or  six  miles  from  his  own 
land,  such  water  being  carried  away  and 
applied  to  public  use  outside  of  the  water- 
shed. This  had  continued  for  three  yeara 
with  his  knowledge  and  without  objection  by 
him.  The  court  stated  the  rule  in  these 
words: 

"Where  the  interests  of  the  public  are  In- 
volved and  the  court  can  arrive  in  terms  of  mon- 
ey at  the  loss  which  plaintiff  has  sustained,  vt 
absolute  injunction  should  not  be  granted,  bnt 
an  injunction  conditional  merely  upon  the  fail- 
ure of  the  defendant  to  make  good  the  damage 
which  results  from  its  work.  Such  an  action, 
if  successful,  should  be  regarded  in  its  nature 
as  the  reverse  of  an  action  in  condemnation. 
The  defendant  in  effect  would  be  held  to  be  dam- 
aging private  property  without  Just  compensa- 
tion first  made  to  the  owner,  and,  failing  to 
make  such  compenaation,  should  be  enjoined 
from   further  damage." 

In  the  Barton  Case  the  court  bases  the 
rule  upon  the  facts  that  the  landowner  knew, 
or  bad  reason  to  believe,  that  the  water 
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tended  to  ezbanst  the  landowner's  supply ; 
that  it  was  being  used  outside  of  the  common 
basin  by  a  community  whldi  had  establish- 
ed ItseU  there  in  reliance  upon  that  supply; 
that  it  was  being  used  there  in  reliance  upon 
that  supply ;  and  that  the  owners  had  stood 
by  for  nine  years  without  complaint  or  pro- 
test These  two  cases  referred  to  the  tatdng 
of  percolating  waters  from  water-bearing 
strata  common  to  lands  of  both  plaintift  and 
defendant,  which  injured  the  plaintiff,  by 
drawing  the  water  from  under  bis  own  land. 

A  similar  condition  existed  in  the  case  of 
Burr  T.  Haday,  supra.  The  court  tbere  said 
that  the  rule  "has  tor  its  basis  ctiiefly  the 
Inconvenience  to  the  public  if  the  service  is 
interrupted  by  the  issuing  of  an  injunction 
to  restrain  the  use." 

The  question  was  more  thoroughly  con- 
sidered in  Qumsey  v.  Northern  Cal.  Power 
Ck>.,  supra,  than  in  any  previous  case.  Un- 
der a  franchise  from  the  board  of  supervi- 
sors the  defendant  had  built  and  maintained 
a  power  line  over  lands  ct  plaintiff  which 
he  had  dedicated  to  the  public  a<dely  for 
use  as  a  public  highway.  The  power  line 
was  erected  without  his  permission,  but  with 
his  knowledge  and  without  objection  from 
bim.  It  did  not  Interfere  with  any  use  he 
was  making  of  his  land  or  of  the  highway, 
but  the  court  held  that  it  constituted  an  ad- 
ditional servitude  and  was  an  invasion  of  his 
property  right  in  the  soil.  Referring  to  the 
cases  above,  cited,  the  court  said  that  the 
principle  upon  which  the  right  to  maintain 
ejectment  was  denied  in  such  cases  was — 

"that  as  public  interests  bad  intervened  throuch 
the  conatTuction  and  operation  of  these  public 
agencies  before  the  actions  in  tliose  cases  were 
commenced,  any  right  of  the  parties  to  disturb 
them  in  their  possession  of  the  property  was 
thereby  lost,  and  only  an  action  to  recover  com- 
pensation for  the  land  taken  could  l>e  available. 
In  principle  there  can  be  no  difference,  as  fajr 
as  the  application  of  the  rule  of  public  policy 
is  concerned,  whether  the  entry  is  by  the  orig- 
inal consent  of  the  owner,  or  he  permits  it  to  be 
made  and  attempts  to  assert  no  right  until  aft- 
er the  public  interests  have  intervened.  •  •  • 
The  principle  which  underlies  this  rule  is  not 
based  upon  any  considerations  of  rights  pertain- 
ing to  the  public  service  corporation  itself,  but 
solely  upon  considerations  of  public  policy. 
*  *  *  Tliis  rule  is  not  based  so  mnch  on  the 
application  of  the  doctrine  of  estoppel,  under 
which  an  owner  of  land,  who  remains  mactive 
and  permits  a  public  service  corporation  *  •  • 
to  enter  upon  nil  land  without  right  and  expend 
large  sums  of  money  in  constructing  and  build- 
ing the  work,  will  be  deemed  to  have  acquiesced 
in  the  entrance,  so  that  all  remedies  save  one 
for  compensation  will  be  denied  him.  It  is  baa- 
ed mainly  on  the  great  principle  of  public  poUcy 
under  which  the  rights  of  the  citizen  are  some- 
times abridged  in  the  interests  of  the  public  wel- 
fare. •  •  •  Public  policy  requires  that,  un- 
der such  circumstances,  the  remedy  of  ejectment 
should  be  denied  to  plaintifF,  when  the  effect  of 
a  judgment  in  such  an  action  would  be  to  de- 
stroy the  efficiency  of  the  electric  line  system," 
by  taking  possession  of  part  of  it,  "and  thus 
destroying  the  public  rights  which  have  inter- 
vened." 

The  question  received  elaborate  treatmeat 
la  Indiana,  B.  &  W.  Co.  t.  Allen,  118  Ind. 


683,  15  N.  B.  446.    In  that  action  the  owner 

of  land  had  toiowlngly  iwrmltted  the  railroad 
to  buUd  its  main  line  over  his  land  and  to 
operate  the  same  for  many  years,  so  that  the 
use  by  the  public  had  become  fixed  therein. 
The  court  said: 

"This  principle  does  not  rest  upon  the  right 
of  the  railroad  corporation  so  much  as  upon  con- 
siderations of  public  policy.  The  rights  of  citi- 
zens are  oftoi  abridged  in  order  that  the  pubUe 
welfare  may  be  promoted.  Chief  among  the 
fundamental  maxuns  of  jurisprudence  is  that 
which  declares  'that  regard  be  had  to  the  public 
welfare  as  the  highest  law,'  and  this  maxim 
underlies  the  rule  we  have  under  discussion. 
*  *  *  It  goes  far  enough  with  us  to  supply 
ample  ^ound  for  denying  one  who  has  slept 
upon  his  rights  a  right  to  dispossess  a  railroad 
company  charged  with  a  service  public  in  its 
nature,  and  important  to  the  social  and  com- 
mercial interests  of  the  country.  Compensatian 
he  may  recover,  possession  he  cannot." 

And  again: 

"All  these  Interests,  and  more^  combine  hi  de- 
manding that  a  citizen,  who  has  stood  by  until 
after  the  completion  of  a  line  of  road  has  in- 
volved public  interests,  shall  not  be  allowed  to 
sever  the  line  and  destroy  its  efficiency  by  wrest- 
ing possession  of  part  of  it  from  the  company. 
The  case  does  not  stand  upon  the  ordinary  doc- 
trine of  estoppel.  The  great  principle  of  public 
policy  enters  as  an  important  factor  and  con- 
trols the  judgment  of  the  court.  Nor  Is  there 
any  great  haraship  upon  the  landowner  in  yield- 
ing to  its  dominion.  Ample  remedies  are  open 
to  him.  He  may  demand  and  secure  full  com- 
pensation. He  may  do  more,  for  be  may  invoke 
the  strong  arm  of  the  courts,  but,  to  do  this 
with  success,  he  must  move  before  public  inter- 
ests are  involved.  If  he  remains  inactive,  bet- 
ter that  he  suffer,  if  some  one  mast  suffer,  than 
the  community.  But  he  need  not  suffer,  for 
compensation,  if  seasonably  asked,  will  always 
be  awarded  him,  although  possession  will  be  de- 
nied." 

And,  tartho',  referring  to  the  argument 
that  the  defendant  was  a  married  woman, 
under  the  disability  of  coverture,  so  that  her 
action  In  ejectment  was  not  barred,  the  court 
denied  this  dalm  and  said: 

"In  cases  of  condemnation  and  dedication,  as 
shown  by  the  authorities  (citing  Indianapolu  v. 
Kingsbury,  101  Ind.  219  [51  Am.  Rep.  749]), 
the  ordinary  rules  do  not  apply.  Certainly  this 
must  be  so  where  public  policy  controls,  for  no 
one  can  do  what  public  policy  demands  shall 
not  be  done.  Once  it  is  granted  that  the  pub- 
lic welfare  demands  that  a  line  of  railway  shall 
not  be  severed  by  a  possessory  action,  it  must 
inevitably  follow  that  the  disability  of  coverture 
will  not  avail,  since  the  rights  of  the  public  are 
paramount  to  all  others.  No  one  can  do  what 
public  policy  forbids.  Coverture  may  prevent 
the  running  of  the  statute  of  limitations  in  ju- 
risdictions where  It  is  recognized  as  a  disabil- 
ity; in  ours  it  is  doubtful  whether  it  can  do  so 
much,  but  surely,  it  may  not,  in  any  jurisdic- 
tion, prevail  against  a  rule  of  public  policy." 

There  are  many  cases  in  other  states  de- 
claring the  same  reasons  for  the  rule.  Mo- 
Aulay  V.  Western,  etc,  Co.,  S3  Vt  321.  78 
Am.  Dec.  627;  Mitchell  v.  New  Orleans,  etc., 
Co.,  41  La.  Ann.  368,  6  South.  ^2;  Bourdier 
V.  Morgan,  etc.,  Co.,  36  La.  Ann.  847;  Reich- 
ert  V.  RaUway  Co.,  61  Ark.  600,  U  S.  W.  886, 
6  U  B.  A.  183 ;  Hanlin  v.  Chicago,  etc,  Co., 
61  Wis.  630,  21  N.  W.  623;  Goodin  v.  Cincin- 
nati, 18  Ohio  St  168,  96  Am.  Dec  86;  Roberts 
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T.  Nortbem  P.  R.  B.  Ck>.,  168  U.  S.  11, 16  Snp. 
CL  758,  89  L.  Ed.  873;  Northern  P.  ».  R.  C!o, 
T.  Smith.  171  U.  S.  271,  18  Sup.  Ot  794,  48  L. 
Ed.  157;  Northern  Pac.  B.  R.  Co.  V.  Murray,  87 
Fed.  651,  31  C.  C.  A.  183;  Saunders  t.  Mem- 
phis, eCc,  Co.,  101  Tenn.  206,  47  S.  W.  165 ; 
Buckwalter  t.  Atchison,  etc.,  Co.,  64  Kan.  403, 
67  Pac.  831 ;  Holloway  v.  lioulsvllle,  etc.,  Co., 
92  Ky.  244,  17  S.  W.  572;  Provolt  y,  Chicago, 
etc.,  Cow.  67  Mo.  262;  Chicago,  etc.,  Co.  y. 
Englehart,  57  Neb.  447,  77  N.  W.  1092;  Oma- 
ha, eta,  Oo.  y.  Bedlck,  16  Neb.  313,  20  N.  W. 
309:  E:akeldy  y.  Oolnmbla,  eta,  Co.,  37  Wash. 
680,  80  Pac  205.  Upon  similar  reasons  It  Is 
held  that  a  part  oC  the  right  of  way  of  a 
raUroad  cannot  be  severed  from  the  remain- 
der of  the  public  franchise  and  sold  on  execu- 
tion against  the  raUroad  company,  or  for  lo- 
cal taxation,  unless  It  Is  expressly  authoriz- 
ed by  statute.  Southern  C.  B.  Co.  y.  Work- 
man, 146  Oal.  84,  79  Pae  686,  82  Paa  79, 
2  Ann.  Cas.  68a 

In  substance,  the  doctrine  established  by 
these  decisions,  though  not,  strictly  speaking, 
the  doctrine  of  prescription,  at  least  amounts 
to  this:  That  where  a  person  has  suffered 
property  belonging  to  him  and  under  his 
control  to  be  taken  and  deyoted  to  a  pub- 
lic use  by  one  engaged  In  administering  such 
use,  and  the  matter  has  gone  on  so  far  that 
the  beneficiaries  thereof  rely  on  Its  continu- 
ance and  adjust  their  affairs  accordingly, 
such  owner  haying  knowledge  thereof  and 
making  no  objection  or  protest,  this  conduct 
will  be  regarded  by  the  courts  as  a  dedica- 
tion by  such  owner  of  the  property  to  the 
particular  public  use^  and  he  cannot  there- 
after Interrupt  nor  prevent  the  same,  his 
only  remedy  being  to  seek  compensation  for 
the  property  he  has  thus  allowed  to  be  taken, 
or  as  Indicated  in  the  Newport  Case,  supra. 
Upon  this  statement  of  the  doctrine  we  pro- 
ceed to  examine  into  the  circumstances  of  the 
case. 

It  Is  to  be  observed  that  in  all  of  the  above 
cases  the  public  use  Involved  an  interference 
with  the  property  rights  of  a  private  owner 
sufficient  to  give  such  owner  an  immediate 
right  of  action  to  abate  or  prevent  the  same. 
In  the  Gumsey  Case,  the  power  line  in  the 
public  road  did  not  interfere  with  any  private 
use  which  the  owner  desired  to  make  of  the 
land  constituting  the  road,  but  It  was  an 
appropriation  of  the  soil  in  which  he  owned 
the  fee  to  uses  to  which  he  had  not  original- 
ly dedicated  it 

[4]  In  the  percolating  water  cases,  the 
pumiis  would  draw  water  from  under  the 
plalntlfrs  land  and  lower  the  water  level 
thereunder.  This,  in  effect,  was  a  direct  in- 
vasion of  the  plaintiff's  rights  which  he 
might  have  enjoined  by  suit  as  soon  as  the  in- 
jury was  threatened.  Kats  v.  Walkinsbaw, 
supra.  This  right  In  the  owner  to  enjoin 
the  public  use  before  it  had  become  estab- 
lished appears  to  have  constituted  an  Impor- 
tant factor  in  the  statement  of  the  doctrine  in 
aU  at  the  above  casea    This  right  of  action. 


as  we  have  seen,  does  not  exist  in  favor  of  an 
upper  riparian  owner  against  one  who  diverts 
water  from  the  stream  at  a  point  below  his 
land.  It  is  true  that.  In  case  of  a  diversion 
for  public  use,  such  upper  prcqDrletor  must  be 
supposed  to  take  cognizance  of  the  fact  that 
the  people  below  may  rely  on  his  disuse,  ex- 
pect a  continuance  thereof,  take  the  water 
which  he  has  allowed  to  pass,  and  adjust 
their  affairs  to  that  condition,  as  if  possessed 
of  a  permanent  right  He  must  also  know 
that  except  where  the  water  is  abundant  a 
subsequent  taking  thereof  by  him  for  use 
upon  his  own  land  will  deprive  the  public 
of  it  and  that  the  consequences  of  such  dep- 
rivation will  usually  be  exceedingly  grave. 
These  questions  present  serious  practical  dif- 
flcultiea,  and,  as  we  think  that  the  circum- 
stances of  this  case  place  the  defendants  in 
a  different  situation  from  that  of  an  ordi- 
nary upper  riparian  owner,  we  prefer  to  ex- 
press no  <H?lnion  concerning  the  application 
of  the  doctrine  to  such  owners  in  general,  but 
confine  our  decision  to  the  particular  case 
shown  by  the  evidence  herein. 

[S,  6]  There  is  no  direct  evidence  to  support 
the  finding  that  the  operation  of  the  plain- 
tiffs' main  canal  does  not  Impede  or  pre- 
vent the  natural  flow  of  water  from  the  San 
Joaquin  river  into  Fresno  slough,  or  the  find- 
ing that  the  taking  of  water  out  of  eadx 
slough  by  the  James  Company  will  not  cause 
any  damage  to  plaintiffs.  The  evidence  on  the 
subject  is  merely  to  the  effect  that  when 
from  any  cause  the  level  of  the  water  in 
the  river  is  higher  than  the  level  of  the  wa- 
ter in  the  slough,  the  water  will  flow  from 
the  river  into  the  slough,  and  that  when  the 
condltionB  are  the  opposite,  the  water  will 
flow  from  the  slough  into  the  river.  No  evi- 
dence was  necessary  to  prove  either  of  these 
prc^Msltions.  They  are  the  necessary  result 
of  the  operation  of  the  natural  law  of  gravi- 
ty, the  level  of  the  river  and  slough  being 
practically  the  same,  and  Judicial  notice 
would  be  taken  thereof.  It  was  also  shown 
that  the  effect  of  the  dam  placed  in  the  riv- 
er by  the  plaintiff  canal  company,  when  kept 
at  its  usual  height  was  to  raise  the  water 
of  the  river  above  its  natural  level  and  force 
it  back  up  the  river  about  three-quarters  of 
a  mile,  and  also  to  back  the  water  up  the 
slough  and  along  by  the  land  of  the  James 
Company  to  a  distance  of  10  miles  above  the 
dam.  The  findings  mentioned  are  really  con- 
clusions which  the  court  deduced  from  these 
fbcts.  The  facts  do  not  Justify  the  conclu- 
sion. The  force  of  gravity  must  of  necessity, 
control  the  action  of  water  under  given  cir- 
cumstances. The  case  is  not  like  unto  that  of 
a  stream  permitted  to  pass  the  land  of  a 
riparian  owner.  On  the  contrary,  the  dam 
stops  it  in  its  course  and  forces  it  back  a 
long  distance  up  the  stream  and  up  the 
slough  until  it  reaches  approximately  the  lev- 
el maintained  at  the  dam.  In  this  way  the 
dam  impounds  the  water  designed  to  be  tak- 
en, and  it  is  the  water  so  imiMunded  that 
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the  plaintiff  canal  company  has  taken.  The 
space  at  the  common  Junction  of  the  river, 
the  slough  and  the  canal  is  nearly  square 
and  about  600  feet  each  way  across.  This 
space,  with  that  between  the  banks  of  the 
rlrer  and  slough,  respectively,  as  far  up  as 
the  backwater  extends,  form  a  reservoir 
which  the  plaintiff  has  made  and  used  for 
the  purpose  of  diverting  this  water  thereby, 
as  one  part  of  Its  system.  This  reservoir  Is 
partly  upon  the  land  of  the  James  Company 
and  extends  for  a  distance  of  several  miles 
up  the  slough  over  its  land.  This  use  of 
the  James  land  for  the  purposes  of  plaintifTs 
canal  was  continued  for  many  years  with 
his  knowledge  and  without  obj'ectlon.  It 
must  be  conceded  that  these  operations  of 
said  canal  company  have  and  do  materially 
interfere  with  and  change  the  natural  flow 
of  the  water  in  the  river  and  in  the  slough 
in  its  course  through  the  James  land.  If  the 
fiflsbboards  be  placed  In  the  dam  so  as  to 
raise  the  water  of  the  river  above  Its  natural 
level,  the  headgate  of  the  canal  being  closed, 
the  water  will,  of  course,  back  up  Into  the 
slough,  forcing  more  water  into  it  than  it 
would  receive  by  the  normal  action  of  the 
stream.  If,  then,  the  headgate  be  opened, 
it  will  relieve  the  back  pressure  and  the 
slough  will  receive  les&  If  the  dam  Is  main- 
tained so  as  to  allow  all  the  natural  flow  to 
pass  down  the  river  without  raising  Its  level, 
some  water  will  pass  Into  the  slough  to  re- 
place natural  evaporation  and  seepage  and, 
If  the  river  is  then  rising,  to  fill  tlie  slough 
to  the  level  of  the  river.  At  such  times,  If 
the  headgate  is  opened  it  will  take  a  large 
quantity  of  water  from  the  river  at  the  Junc- 
tion, lower  Its  level  accordingly,  and  cause 
less  water  to  flow  into  the  slough.  Measur- 
ing around  what  may  be  called  the  perimeter 
of  the  Junction,  the  headgate  may  be  as  much 
as  300  feet  from  the  mouth  of  the  slough,  but 
it  Is  not  so  far  away,  the  lines  of  the  banks 
and  the  rate  of  flow  of  the  stream  being  con- 
sidered, that  the  taking  out  thereat  of  a  flow 
of  760  second  feet  would  not  lower  the  sur- 
face level  at  the  mouth  of  the  slough.  Such 
a  flow  Is  no  insignificant  stream,  being  the 
equivalent  of  a  stream  200  feet  wide  and 
8.8  feet  deep  moving  at  the  rate  of  1  foot  per 
second.  When  from  any  cause  the  water 
runs  out  of  the  slough  into  the  river,  the 
headgate  of  the  canal  is,  with  respect  to  that 
current,  below  the  James  lands.  But  when 
the  water  runs  from  the  river  into  the  slough, 
it  is,  with  respect  to  that  current,  above  the 
James  lands,  and  It  Is  so  near  to  the  course 
of  the  current  from  the  river  into  the  slough 
that  the  diversion  of  760  second  feet  through 
the  headgate  must  of  necessity  draw  water 
from  that  current  and  diminish  the  quantity 
passing  into  the  slough.  When  the  water  at 
the  Junction  is  stationary,  it  is  similar  to  a 
lake  or  pond,  and  the  diversion  of  so  large  a 
quantity  into  the  headgate  must  lower  the 
level  of  the  entire  body  and  draw  water  both 
from  the  slough  and  the  river.    Dackworth  t. 


WatsonvlUe,  etc.,  Co.,  150  Cal.  628,  88  Pac. 
338;  Ttlmer  v.  James  Canal  Co.,  supra,  155 
Cal.  91,  99  Paa  520,  22  L.  R.  A.  (N.  S.)  401, 
132  Am.  St  Rep.  59,  17  Ann.  Cas.  823.  These 
consequences  would  be  more  plainly  apparent 
If  the  James  Company  should  actually  take 
water  out  of  the  slough  and  use  it  on  its 
lands.  This  would  at  once  start  a  current 
from  the  river  into  the  slough  to  replace 
the  water  so  taken.  This  current  would  pass 
very  near  the  headgate  of  the  canaL  The 
opening  of  the  headgate  at  such  times  would 
Inevitably  divert  into  the  canal  water  that 
would  otherwise  pass  Into  the  slough.  This 
would  be  the  result  alike  when  water  stands 
at  the  natural  river  level,  and  when  it  Is 
backed  up  the  slough  by  the  dam.  The  two 
uses,  if  made  simultaneously,  would  neces- 
sarily be  inconsistent  and  antagonistic.  For 
these  reasons,  the  finding  cannot  be  true  tltat 
the  natural  flow  of  the  water  from  the  river 
Into  the  slough  is  not  and  never  has  been 
Impeded  by  the  operation  of  said  canal. 

likewise,  the  statement  that  the  taking  of 
water  out  of  the  slough  by  James  to  be  naed 
upon  his  lands  would  not  damage  the  plain- 
tiff, cannot  be  true,  except  upon  the  hypothe- 
sis that  the  plaintiff  has  no  right  to  the 
water.  In  that  case  it  would  suffer  no  legal 
damage,  but  actual  damage  must  of  necessity 
ensue.  If  the  plaintiff  has  a  right  thus  to 
take  the  water,  such  diversion  by  the  de- 
fendant would  cause  It  legal  damage. 

These  conditions  have  been  maintained  by 
the  plaintiff  canal  company  at  all  ordinary 
stages  of  the  river,  for  more  than  25  years 
before  this  action  was  begun.  In  reliance 
upon  the  continuance  of  this  water  supply, 
towns  and  villages  have  grown  up,  and  hun* 
dreds  of  Irrigated  farms  have  been  establish- 
ed in  the  district  supplied  by  said  plalntifTs 
canal.  With  all  these  circumstances  James 
was  familiar,  and  he  gave  no  warning  of  any 
objection  to  such  use,  but  suffered  it  to  con- 
tinue. His  land  along  the  slough  was  used 
by  the  canal  company  as  a  part  of  its  res- 
ervoir in  which  to  collect  the  water  for  dis- 
tribution. By  that  means  the  water  has 
been  taken  all  these  years,  with  his  knowl- 
edge and  tacit  consent  To  permit  him  or 
his  successor  now  to  take  out  the  water 
therein  stored  for  diversion  by  said  canal 
company  would.  In  effect,  permit  him  to  de- 
stroy or  seriously  Impair  and  Injure  the  wa- 
ter system  of  which  his  property  has  const!* 
tuted  an  important  part  and  In  the  establish- 
ment of  which  be  has  acquiesced.  Every 
consideration  of  regard  for  the  general  wel- 
fare and  public  good,  so  much  emphasized 
In  the  decisions  above  mentioned,  applies 
with  the  greatest  force  to  the  conditions  here 
shown.  He  was  not,  as  in  the  case  of  an 
upper  riparian  owner,  powerless  to  interfere 
with  the  use  of  the  water.  He  could  have 
maintained  an  action  to  prevent  the  backing 
up  of  the  water  on  his  land  to  form  the 
reservoir  and  force  the  water  into  the  canal 
and  to  prevent  any  interference  with  the  flow 
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Into  tbe  slough.  Tbe  doctrine  Is  applicable 
to  blm  and  to  tbe  James  Company  as  his  suc- 
cessor. 

Therefore  the  plaintiff  canal  company  Is 
entitled  to  continue  Its  diversion  for  public 
use  as  it  has  heretofore  done,  and  tbe  J.  G. 
James  Company  cannot  be  allowed  to  inter- 
fere with  that  use.  The  part  of  the  Judg- 
ment which  declares  that  the  J.  G.  James 
Company  may,  when  the  water  of  tbe  river 
is  flowing  into  Fresno  slough,  take  the  same 
and  use  it  on  Its  riparian  land  along  the 
slongb,  regardless  of  the  effect  of  such  tak- 
ing to  diminish  the  flow  Into  said  plaintiff's 
canal  to  an  amount  less  than  760  second  feet, 
is,  to  that  extent,  erroneous.  Tbe  defend- 
ants cannot  be  allowed  to  divert  tbe  water 
80  as  to  cause  such  diminution,  or  so  as  to 
prevent  that  quantity  from  flowing  into  said 
canal. 

[7]  What  has  been  said  with  respect  to 
the  taking  of  water  from  Fresno  slough 
by  the  J.  G.  James  Company  for  the  irrlga- 
tton  of  its  land  applies  also  to  the  taking  of 
water  for  the  same  purpose  from  the  San 
Joaquin  river  through  the  Enterprise  canal, 
now  maintained  by  the  James  Canal  Com- 
pany. As  Jefferson  G.  James,  by  his  ac- 
quiescence In  the  public  use  of  the  water  by 
tbe  plaintiff  canal  company  has,  in  effect, 
dedicated  to  that  public  use  the  riparian 
rights  pertaining  to  the  James  land,  to  the 
extent  required  therefor,  he,  or  his  succes- 
sor, cannot  be  allowed  to  regain  those  rights 
by  the  expedient  of  going  up  the  river  and 
there  diverting  the  water  to  the  same  ri- 
parian land  through  the  Enterprise  canal. 
If  tbe  James  Canal  Company  be  regarded  as 
a  mere  approprlator  of  water  from  the 
stream  above  the  plaintiff's  dam,  its  diversion 
Is,  on  well-settled  principles,  unlawful  as 
against  the  plaintiff's  prior  appropriation 
below,  so  far  as  it  Is  injurious  thereto. 

[8]  The  respondents  question  the  proposi- 
tion that  the  plaintiff  canal  company  is  de- 
voting the  water  it  takes  Into  its  canal  to 
public  use.  The  parties  stipulated  in  writ- 
ing, for  the  purposes  of  the  trial,  thai  the 
said  canal  company  had,  for  the  five  years 
Immediately  preceding  the  commencement  of 
the  action,  continuously  diverted  into  Its  ca- 
nal and  appropriated  the  760  second  feet  of 
water  In  controversy,  and  that: 

"All  of  said  water  during  all  of  said  time  was 
■old,  rented,  supplied  and  distributed  to  others, 
Inclading  a  part  thereof  to  the  plaintiff.  Miller 
&  Lux,  for  purposes  of  irrigation,  the  watering 
of  stock  and  domestic  end  other  beneficial  uses, 
and  that  beneficial  use  was  made  of  said  water 
so  appropriated,   and  all   thereof." 

This  was  Incorporated  into  and  made  part 
of  the  findings  of  the  court  The  court  also 
found  that  many  thousands  of  acres  of  land, 
occupied  by  a  large  number  of  persons  as 
owners  or  tenants,  were  Irrigated  with  water 
from  said  canal,  and  that  they  had  thereon 
many  thousands  acres  of  growing  crops  of 
grain,  fruits,  and  other  crops.  The  evidence 
diows  that  there  were  many  hundreds  of 


such  persons.  And,  as  before  stated,  a  num- 
ber of  villages  have  grown  up  along  the 
canals,  the  inhabitants  of  whldi  receive  wa- 
ter therefrom  for  their  lands  and  for  do- 
mestic use.  The  use  described  in  the  stipula- 
tion, and  the  facts  disclosed  by  the  uncontra- 
dicted evidence,  show  that  the  water  was 
devoted  by  tbe  canal  company  to  public  use. 
There  is  no  merit  in  the  contention  to  the 
contrary.  It  may  be  that  some  of  It  has 
been  disposed  of  to  Miller  &  Lux  at  rates 
more  advantageous  than  to  others,  but  that 
is  an  abuse  which  the  proper  public  authori- 
ties may  prevent  or  regulate;  It  does  not 
convert  the  use  into  a  private  use. 

[9]  Upon  a  former  hearing  of  this  case 
an  opinion  prepared  by  Mr.  Justice  Henshaw 
was  rendered  by  the  court  in  bank  in  pur- 
suance of  which  the  Judgment  was  modified 
in  certain  parUculars.  This  opinion  embrac- 
ed all  of  the  points  Involved  in  the  case.  A 
rehearing  was  granted  by  the  court,  solely 
for  tbe  purpose  of  again  considering  the 
questions  relating  to  the  public  use  of  waters 
taken  by  the  San  Joaquin  &  Kings  River 
Canal  &  Irrigation  Company,  Incorporated; 
upon  which  we  have  now  reached  the  con- 
clusions heretofore  stated.  The  portions  of 
the  opinion  relating  to  the  other  matters 
presented  by  the  appeals  were  and  are  satis- 
factory to  the  court,  and  we  now  adopt  the 
same  as  the  opinion  of  the  court  upon  this 
hearing.    They  are  as  follows : 

Entirely  different  are  the  questions  presented 
by  the  second  branch  of  this  appeal.  The  James 
Company  was  nut  alone  awarded  tbe  right  to 
the  use  of  a  reasonable  quantum  of  water  from 
Fresno  slough,  but  was  given  the  further  right 
to  divfert  this  water  from  the  San  Joaquin  river 
proper,  the  point  of  diversion  being,  by  the 
meanderings  of  the  river,  some  20  miles  above 
the  junction  of  Fresno  slough  with  the  San 
Joaquin  river,  and  something  more  than  10  miles 
above  in  a  direct  line.  There  was  thus  accord- 
ed the  right  to  the  James  Company  to  go  above 
their  lands  and  above  the  lands  of  intervening 
owners  to  divert  water  for  riparian  use.  That 
this  may  be  done  when  it  may  be  done  without 
interference  with  the  rights  of  the  lower  ripari- 
an proprietors,  that  is  to  say,  lower  than  the 
land  upon  which  the  water  is  to  be  used,  has 
been  decided  and  is  not  questioned.  Turner  v. 
James,  supra.  But  it  is  contended  that  ths 
permission  thus  awarded  the  James  Land  Com- 
pany here  works  an  illegal  and  unwarranted  in- 
terference with  the  plaintiffs  as  intervening  ri- 
parian proprietors,  as  well  as  an  interference 
with  their  rights  to  water  through  the  canal. 
Before  entering  upon  this  consideration  some- 
thing more  needs  to  be  said  of  the  geographical 
conditions.  The  court  decreed  that  this  reason- 
able quantity  could  be  diverted  through  the  En- 
terprise canal,  now  controlled  by  the  James 
Canal  Company.  Between  tbe  intake  of  the  En- 
terprise canal  to  the  east  and  the  Junction  of 
Fresno  slough  with  the  San  Joaquin  river  to  the 
west,  a  distance  of  some  20  miles  by  the  me- 
anderings of  the  river,  plaintiff  Miller  &  Lux 
owns  large  tracts  of  riparian  land  on  tbe  north- 
erly bank  of  the  stream.  Three  sloughs,  orig- 
inally natural  channels  of  the  San  Joaquin,  take 
out  of  the  river  and  cut  through  these  northerly 
riparian  lands.  The  first  of  these  and  nearest 
to  the  bead  of  the  Enterprise  canal  is  Aliso 
slough.  It  formerly  took  water  out  of  the  river 
only  at  high  stages,  but  it  has  been  deepened 
and  improved  so  that  it  is  now  able  to  and  does 
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take  -water  ont  at  lower  stages.  Two  or  three 
miles  below  the  head  of  Aliso  donfh  is  Brown 
■lough,  also  a  natural  water  channel  and  taking 
water  oat  of  the  river  under  about  the  same 
conditions  as  does  Aliso  slongh.  A  few  miles 
below  the  head  of  Brown  slouch  the  channel 
known  as  Lone  Willow  slough  leaves  the  San 
Joaquin.  Into  Lone  Willow  slough  flow  Aliso 
slough  and  Brown  slough.  Lone  Willow  slough 
earnes  these  commingled  waters  until  it  returns 
them  to  the  main  channel  of  the  Saa  Joaquin 
some  13  miles  below  Fresno  slough.  It  is  as- 
serted by  appellants,  but  it  is  against  the  find- 
ings, that  Lone  Willow  idoogh  carries  water 
at  all  stages  of  the  San  Joaquin,  the  amount 
being  about  10  per  cent,  of  the  total  flow  of  the 
river.  The  waters  of  each  of  these  sloughs  are 
controlled  by  weirs  or  gates  and  conducted  by 
canals  and  ditches  to  Qie  irrigation  of  lands. 
Two  canals  have  been  constructed  leading  out 
of  Lone  Willow  slough.  The  Chowchilla  canal 
diverts  water  in  a  northerly  direction  to  the 
lands  of  plaintiff  and  to  the  distant  nonriparian 
lands  of  others.  The  Columbia  canal  diverts 
water  out  of  the  slough  for  purposes  of  irriga- 
tion, and  for  many  miles  conducts  this  water 
along  or  near  the  bank  of  the  San  Joaquin 
river,  distributing  it  over  the  riparian  land  of 
plaintiffs. 

The  further  findings  declare  that  the  three 
sloughs  above  described  were  originally  "high 
water"  sloughs,  that  is  to  say,  that  their  beds 
were  so  far  above  tiie  bed  of  the  San  Joaquin 
river  at  their  junctions  therewith  that  they  orip^ 
inally  received  water  from  the  San  Joaquin 
river  only  during  periods  of  high  water  and  at 
only  such  times  as  Fresno  slough  was  carrying 
the  waters  of  Kings  river  into  the  San  Joaquin; 
that  these  sloughs,  more  than  10  yean  ago,  were 
hy  plaintilfs  and  others  "devdoped,  improved, 
cut  down,  enlarged,  and  the  coarse  and  direc- 
tion thereof  changed,  and  their  natural  condi- 
tion changed,  and  the  flow  of  water  therein  so 
regulated,  controlled,  increased,  and  diminished 
by  artificial  means  and  all  of  Uie  water  flowing 
therein  conducted  to  and  upon  the  lands,  in,  over, 
and  upon  which  said  sloughs  did  not  naturally 
run  and  take  their  course,  whereby  the  said 
Brown  slough,  Aliso  slough  and  Lone  Willow 
slough  ceased. to  be  natural  sloughs  and  natural 
water  courses,  and  the  land.  In,  over,  and  upon 
which  said  slonglis  naturally  ran,  ceased  to  be 
riparian  lands  bordering  upon  said  San  Joaquin 
river,  or  any  branch,  water  course  or  channel 
thereof,  and  said  sloughs  are  not  now,  and  for 
more  than  10  years  before  the  commencement 
of  this  action  have  not  bem,  natural  branches 
of  water  courses  of  the  San  Joaquin  river." 
The  findings  proceed  to  declare  that  Miller  & 
Lux  have  for  more  than  10  years  used  these 
sloughs  in  their  changed  and  artificial  condition, 
taking  water  from  the  San  Joaquin  river  to  ir- 
rig^  lands  which  they  own  that  never  bordered 
the  sloughs  while  the  sloughs  were  in  their  nat- 
ural condition,  and  to  irrigate  and  supply  with 
water  lands  not  bordering  upon  the  San  Joaquin 
river,  and  to  supply  water  for  stock,  domestic, 
and  other  purposes.  But  it  is  further  found 
that  the  taking  and  the  use  of  these  waters 
through  these  sloughs  "has  never  prevented  and 
does  not  now  prevent  the  flow  of  water  from  said 
San  Joaquin  river  into  said  Fresno  slough,  and 
over,  along,  and  upon  the  lands  of  the  defendant 
J.  O.  James  Company";  and  the  waters  of  the 
San  Joaquin  river  "continued  to  flow  and  do 
now  flow  into  the  said  Fresno  slough  and  fill 
the  same  as  the  same  were  accustomed  to  do 
before  the  taking  and  diversion  of  any  water 
from  the  river  through  the  sloughs."  The  pur- 
port of  these  findings  is,  of  course,  that  tneae 
sloaghs  which  naturally  took  water  from  the 
river  at  its  high  stages  have,  by  artificial  means, 
been  converted  from  their  character  of  natural 
water  courses  into  the  character  of  irrigation 
ditches  or  canals,  but  that  neither  in  their  nat- 
ural state  nor  in  their  changed  artificial  con- 


dition did  or  do  Aey  prevent  die  natural  flow 
of  the  San  Joaquin  river  into  Fresno  slough. 
Tru&  if,  by  their  changed  condition,  they  w«e 
enabled  to  take  and  did  take  more  water  out  of 
the  San  Joaquin  than  when  they  were  in  their 
natural  state  this  would  liave  a  direct  tendency 
to  reduce  at  such  times  the  amount  of  water 
which  would  flow  from  the  San  Joaquin  into 
Fresno  slough.  But  it  is  further  found  that  be- 
fore and  after  this  change  of  character  in  the 
sloughs  the  San  Joaquin  river  always  continned 
to  flow  and  to  fill  Fresno  slough  in  its  accustom- 
ed manner.  The  court  finds  that  the  defendant 
James  Company  has  been  diverting,  and  has  the 
ri^ht  to  divert,  to  its  lands  through  the  Enter- 
prise canal  a  reasonable  quantity  of  water,  and 
that  this  water  can  be  and  is  and  may  in  the 
future  be  so  diverted  without  injury  to  any  of 
the  lands  (rf  plaintiff. 

Appellants  Insist  that  under  the  common-law 
doctrine  of  riparian  rights,  as  that  doctrine  is 
expounded,  not  alone  by  the  common-law  courts 
and  the  courts  of  sister  states,  but  as  accepted 
and  declared  by  the  decisions  of  this  state,  this 
may  not  be  done,  for  tiiat  it  is  well  settled  that 
each  riparian .  proprietor  is  entitled  to  the  full 
flow  of  the  stream,  saving  as  that  flow  is  reduced 
by  the  reasonable  use  of  reasonably  quantities 
of  water  by  upper  riparian  proprietors,  and, 
second,  that  the  right  to  such  flow  is  a  property 
right  of  great  value.  Respondent  answers  that 
it  recognises  that  the  common-law  doctrine  ac- 
cepted in  sister  states  is  as  app^ants  declarer 
but  that  this  court  has  over  and  over  asserted 
(as  it  has)  that  it  would  not  be  bound  by  that 
doctrine  where  it  was  found  unsuited  to  our 
radically  different  conditions  and  needs;  that 
the  use  of  watw  for  irrigation  is  so  higlily  neces- 
sary a  use  as  to  demand  a  modification  of  the 
common-law  doctrine  and  the  declaration  that 
the  lower  riparian  proprietor  may  go  above  an 
intervening  riparian  proprietor  and  take  water 
for  use  upon  his  lower  lands;  provided  he  caa 
do  BO  without  substantial  injury  to  the  inter- 
vening proprietor;  that  whether  or  not  sut>atan- 
tial  injury  results  is  a  question  of  fact  to  be 
determined  in  each  case  b^  its  circumstances, 
and  that  in  this  case  the  midings  of  the  court, 
fully  supported,  declare  that  the  taking  could 
be  made  without  -injury.  To  this  appellants 
make  reply  tiiat  it  will  be  difficult,  if  not  im- 
possible, to  conceive  of  a  case  where  this  could 
M  done  without  injury,  that  is  to  say,  without 
an  impairment  or  destruction  of  a  right  of  prop- 
erty which  has  by  this  court  repeatedly  been 
declared  to  rest  with  the  upper  riparian  propri- 
etor by  virtue  of  the  situation  of  his  lands  and 
his  right  to  the  uninterrupted  flow  of  the  stream. 
But  uat  even  if  a  case  could  be  imagined  where 
such  a  diversion  could  be  made  without  injury, 
this  is  not  such  a  case,  and  the  findings  so  de- 
claring are  without  support. 

With  ttiis  epitome  of  the  diverse  contentions 
of  the  parties,  we  may  the  better  proceed  to  a 
consideration  of  the  matter.  And,  first,  it  is 
to  be  remembered  that  we  are  here  dealing  with 
the  correlative  rights  of  riparian  proprietors  ia 
the  matter  of  irrigation. 

[10]  Since  the  leading  case  of  Lux  t.  Hag^n, 
69  Gal.  256,  4  Pac.  919,  10  Pac.  674,  the  right 
of  irrigation  has  been  declared  to  be  a  part  of 
the  riparian  owner's  rights  in  the  use  of  water. 
In  many  respects,  too,  definitions  and  limita- 
tions have  been  put  upon  the  right  to  use  water 
for  irrigation.  Thus  an  upper  riparian  propri- 
etor, by  virtue  of  his  superior  location,  is  not 
entitled  to  use  aU  of  the  water  for  that  purpose 
to  the  destruction  of  the  rights  of  riparian  pro- 
prietors below  to  use  their  due  proportion  of 
the  water  for  the  same  purpose.  Thus  it  is 
said:  "The  common-law  rule,  as  interpreted  in 
this  country,  is  that  the  right  to'thn  waters  of 
the  stream,  with  certein  exceptions  not  material 
here,  belongs  to  the  riparian  proprietors  in  com- 
mon and  equally,  and  may  be  exercised  by  each 
as  the  necessities  of  the  aitoatio'n  may  require 


Digitized  by  VjOOQ  IC 


CaL) 


HXLLEK  <fe  LUX  T.  ENTEBFBISE  CANAL  &  LAND  00. 


577 


only  ao  as  not  to  infringe  upon  the  equal  rights 
of  the  others."  Charaock  v.  Higuerra,  111  CaL 
473,  44  Pac  171,  32  L.  R.  A.  180,  «2  Am.  St 
Bep.  196.  And  again  it  is  said:  It  is  accord- 
ingly well  settled  here  that  each  riparian  owner 
has  a  right  to  a  reasonable  use  of  the  water  on 
bis  riparian  land  for  the  irrigation  thereof,  and 
tliat  the  so-called  common-law  right  of  each  to 
liave  the  stream  flow  by  his  land  without  dim- 
isutlon  is  subject  to  the  common  right  of  all 
to  a  reasonable  share  of  the  water."  Turner 
T.  James  Canal  Co.,  supra.  And  so  in  such 
cases  as  Harris  t.  Harrison,  93  CaL  681,  29 
Pac.  325,  and  Wiggins  v.  Muscupiabe  L.  &  W. 
Coj  113  CaL  190,  46  Pac  160,  32  L.  B.  A. 
667,  54  Am.  St.  Bep.  337,  instead  of  dividing 
the  flow  of  the  stream  in  portions,  the  full  flow 
was  apportioned  amongst  the  riparian  owners 
daring  specified  periods  of  time;  and  in  Bose 
T.  Mesmer,  142  Cal.  322,  76  Pac.  905,  it  is  said: 
"A  riparian  owner  may,  for  the  more  conven- 
ient use  of  the  water  on  his  riparian  land,  go 
upon  the  land  of  another  farther  up  the  stream, 
with  the  consent  of  such  landowner,  and  there 
divert  the  water  for  use  upon  land  below,  or  he 
may  raise  it  to  the  surface  of  his  land  by  pumps 
or  other  artificial  means.  In  either  case  his  act 
in  so  doing  is  not  necessarily  different  from  the 
exercise  of  his  right  as  a  riparian  owner,  and 
such  a  diversion  above  his  land  may  or  may  not 
be  considered  as  an  attempt  to  make  an  appro- 
priation of  the  water  independent  of  the  ripa- 
rian right,  according  to  the  circumstances  that 
appear  with  respect  to  the  particular  case." 
Of  the  language  of  our  opinions,  which  respond- 
ent insists  favors  its  contention,  these  are  the 
strongest  and  are  for  that  reason  quoted.  But 
in  no  one  of  them.  It  will  be  noted,  is  there  any 
declaration  that  a  lower  riparian  proprietor 
may  so  go  above  an  upper  riparian  proprietor 
and  take  water  without  his  consent. 

In  Cliamock  v.  Higuerra  the  exercise  of  the 
common  and  equal  right  of  the  riparian  pro- 
prietors to  take  and  use  the  water  is  carefully 
limited  by  the  declaration  that  it  must  he  done 
"so  as  not  to  infringe  upon  the  equal  righto  of 
others."  In  Turner  v.  James  Canal  Co.,  supra, 
the  lands  of  the  objecting  riparian  owner  were 
entirdy  below  the  James  lands  upon  which  it 
was  proposed  to  Tise  the  water.  In  Rose  ▼. 
Mesmer  the  rig^t  of  the  lower  riparian  propri- 
etors to  go  above  his  lands  to  take  water  is  put 
under  the  limitation  that  it  be  done  with  the 
consent  of  the  upper  proprietors.  Therefore  it 
is  certain  that  there  is  no  declaration  by  this 
court  that  a  lower  riparian  proprietor  may  so 
take  his  water  as  matter  of  right,  and  in  truth 
the  decisions  are  otherwise. 

[II]  It  is  to  be  remembered  that  a  riparian 
proprietor's  title  to  the  water  begins  only  when 
it  reaches  his  land  and  lasts  only  so  long  as  it 
is  flowing  past  liis  land.  Until  it  reaches  his 
land  he  has  no  title  whatsoever,  and  no  right 
«ther  than  the  protective  right  to  see  that  the 
full  flow  past  his  land  to  which  he  is  entitled 
is  not  Illegally  diminished.  Thus  it  has  been 
said:  "Neither  a  riparian  projirietor  nor  an 
appropriator  has  title  or  bwnership  in  the  water 
of  the  stream  before  it  reaches  his  land  or  point 
of  diversion  respectively.  This  has  been  ex- 
pressly decided  with  respect  to.  appropriators. 
Par^s  C.  &  M.  Co.  v.  Hoyt,  57  CaL  46 ;  Biver- 
side  Water  Co.  v.  Gage,  89  Cal.  410,  26  Pac. 
889:  McQuire  v.  Brown,  106  Cal.  660,  39  Pac. 
1060,  30  L.  B.  A.  384.  The  same  rule  applies  to 
a  riparian  owner."  Duckworth  v.  Watsonville, 
etc.,  160  Cal.  520,  89  Pac.  338.  Moreover  it  U 
to  be  noted  that  as  to  an  upper  riparian  propri- 
etor the  effect  of  a  diversion  above  him  is  the 
same  whether  it  be  said  that  the  diversion  is  but 
a  mere  approj^riation  or  whether  it  be  said  that 
the  diversion  is  to  place  and  use  the  water  upon 
lower  riparian  lands.  That  an  appropriator 
coold  not  so  take  the  water  is  not  disputed. 
The  riparian  proprietor,  as  we  shall  see,  would 
Bot  even  be  called  upon  to  prove  the  direct 
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damage.  He  would  be  protected  against  such 
a  taking  because  such  a  taking  is  an  impairment 
and  destruction  of  his  right  of  property  in  the 
water,  which  ri^ht  of  property,  as  has  iieen 
frequently  said,  is  the  right  to  its  full  flow  past 
his  land.  Thus,  as  early  as  1886,  in  the  case  of 
Stanford  v.  Felt,  71  CaL  249,  16  Pac.  900, 
objection  was  made  by  a  lower  riparian  propri- 
etor to  the  unwarranted  use  of  the  water  by  an 
upper  riparian  proprietor,  in  that  the  upper 
riparian  proprietor  did  not  permit  the  surplus 
waters  to  return  to  the  stream,  and  this  court  in 
bank  there  declared:  "By  the  common  law  of 
Bngland,  the  right  of  the  riparian  proprietor  to 
the  flow  of  a  stream  is  inseparably  annexed  to 
the  BoiL  and  passes  with  it,  not  as  an  enscmeit 
or  appurtenance,  but  as  part  and  parcel  of  it. 
Use  does  not  create  the  right,  and  disuse  cannot 
destroy  nor  suspend  it.  The  right  of  such  pro- 
prietor extends  to  the  natural  and  usual  now 
of  all  the  water  of  the  stream,  unless  when 
the  quantity  has  been  diminished  as  a  conse- 
quence of  the  reasonable  use  or  appropriation  of 
it  by  other  riparian  owners  for  proper  and  legit- 
imate purposes.  •  •  •  Nor  is  the  owner  low- 
er down  the  stream  required  to  show,  in  order 
to  procure  an  injunction,  any  actual  present 
damage."  In  Heilbron  v.  Water  Ditch  Co.,  79 
CaL  117,  17  Pac.  65,  in  an  action  to  restrain  a 
diversion,  it  is  said:  "And  it  seems  clear,  utmn 
principle  and  authority,  that  the  diversion  of 
natural  water  from  land  is  'an  injury  done  to 
the  inheritance.'  The  flow  of  natoral  water 
over  land  is  a  continuous  source  of  fertility  and 
benefit;  and  its  withdrawal  is  followed  by  con- 
sequences which  areperpetually  injurious  to  the 
freehold.  •  •  •  The  flow  d  the  water  of  a 
stream,  whether  it  overflows  the  banks  or  not, 
naturally  irrigates  and  moistens  the  ground  to  a 
great  and  unknown  extent,  and  thus  stimulates 
vegetation ;  and  the  growth  and  decay  of  vege- 
tation add,  not  only  to  the  fertility,  but  to  the 
very  mbstance  and  quantity  of  the  soiL"  In 
Southern  California,  etc.,  (jo.  v.  Wilshire,  144 
Cal.  68,  77  Pac.  767,  the  action  was  to  quiet 
title  to  the  waters  of  a  certain  stream.  Both 
plaintiff  and  defendant  were  riparian  owners, 
the  plaintiff  being  the  inferior  riparian  propri- 
etor. Defendant  was  taking  waters  beyond  the 
watershed  of  the  creek,  which  were  tiius  lost 
to  plaintiffs'  lands,  precisely  as  here;  respond- 
ents seek  to  take  waters  which  from  time  im- 
memorial have  flowed  past  plaintiffs'  lands  and 
to  carry  them  around  and  below  them.  In 
speaking  of  such  attempt  the  court  said:  "As 
such  riparian  owner,  it  lias  the  right  to  have 
the  stream  continue  to  flow  through  its  lands  in 
the  accustomed  manner,  and  to  use  the  same  to 
irrigate  an  additional  area  thereof,  undiminish- 
ed by  any  additional  or  more  injurious  use  or 
diversion  of  the  water  upon  the  stream  above. 
This  right  is  a  part  of  the  estate  of  the  plaintiff 
— parcel  of  its  land, — and  whether  it  is  or  is  not 
as  valuable  in  a  mcmetary  point  of  view,  or  as 
beneficial  to  tiie  community  m  general,  as  would 
be  the  nse  of  a  like  quantity  of  water  in  some 
other  place,  it  cannot  be  taken  by  the  defend- 
ants without  right,  or,  in  case  of  a  public  use 
elsewhere,  without  compensation.  It  is  not  nec- 
essary in  such  cases  for  the  plaintiff  to  show 
damages,  in  order  that  it  may  i>e  entitled  to  a 
judgment.  It  is  enough  if  it  appears  that  the 
continuance  of  the  acts  of  the  defendants  will 
deprive  it  of  a  right  of  jjroperty,  a  valuable  part 
of  its  estate."  Again,  in  Anaheim,  etc.,  Co.  v. 
Fuller,  150  Cal.  327,  88  Pac  9T8,  11  L.  R.  A. 
(N.  S.)  1062,  where  the  contention  was  made 
that  the  riparian  lands  of  plaintiff  were  not  in- 
jured by  an  upper  diversion,  and  that  he  must 
show  injury  to  enjoin  such  diversion,  the  rule 
and  doctrine  of  the  cases  previously  cited  are, 
after  a  review  of  all  of  them,  strongly  reaffirm- 
ed. And,  finally,  in  the  case  of  Shurtleff  v. 
Kehier,  163  CaL  24,  124  Pac  724,  it  is  de- 
clared: "The  diversion  of  water  of  the  stream 
is  an  injury  to  the  freehold  of  the  riparian  own- 
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er  and  may  be  enjoined  without  a  showing  of 
other  immediate  monetary  damages."  Again, 
calling  attention  to  the  fact  that  the  diversion 
of  the  lower  riparian  proprietor  for  use  of  the 
water  upon  bis  lands  is,  in  its  effects,  no  differ- 
ent from  those  which  would  result  if  the  water 
were  talcen  by  a  mere  appropriator  for  any  other 
purpose,  the  conclusion  may  not  be  avoided  that 
this  court  from  the  first  iias  declared  that  this 
may  not  be  done  and  baa  in  this  respect  affirmed 
and  adopted  the  common-law  doctrine  that  the 
riparian  proprietor  is  entitled  to  the  full  flow 
of  the  stream,  reduced  only  by  the  proper  ripa- 
rian uses  which  may  be  made  of  the  water  by 
proprietors  above  him.  It  has  said  that  he  may 
restrain  such  a  taking  without  showing  damage, 
upon  the  broad  doctrine  of  riparian  rights; 
that  the  taking  itself  is  an  interference  with  his 
freehold  which  lie  is  entitled  to  restrain  lest  it 
ripen  into  a  prescriptive  right.  And,  finally, 
some  of  the  reasons  for  the  doctrine  are  set 
forth  in  the  quotation  of  Heilbron  v.  Water 
Ditch  Co.,  supra.  And  it  may  be  added  in  this 
connection  that  the  findings  in  this  case  de- 
clare: "And  by  such  natural  flow  of  the  waters 
of  said  San  Joaquin  river,  a  large  part  of  plain- 
tiffs* lands  have  been  naturally  wet  and  irri- 
gated and  made  fit  for  cultivation  and  pasture 
and  have  been  supplied  with  water  for  stock 
and  other  agricultural  purposes  and  for  all  oth- 
er purposes  for  which  owners  of  land  bordering 
upon  a  running  stream  have  the  right  to  use 
the  waters  thereof,  and  the  waters  which  have 
been  diverted  by  the  defendants  in  this  action 
would,  but  for  such  diversion  aforesaid,  actually 
flow  in  and  through  the  main  channel  of  said 
San  Joaquin  river,  along,  b,v,  through,  over,  and 
upon  a  large  part  of  plaintiffs'  lands  In  the 
complaint  mentioned  and  herein  found  to  be  ri- 
parian to  said  San  Joaquin  river." 

[12]  Respondents,  in  yielding  a  reluctant  ac- 
knowledgment of  the  force  of  these  decisions,  in 
effect,  request  that  they  be  swept  aside,  and 
ask  why  if  a  diversion  made  by  a  lower  owner 
should  defeat  in  part  the  natural  irrigation  of 
his  upper  neighbor's  land,  upon  the  policy  of 
our  laws,  it  should  not  be  so."  The  answer  is 
this :  Many  questions  touching  the  use  of  wa- 
ters arise  in  this  state  which  were  never  known 
to  the  common  law.  As  those  questions  arise 
they  will  be  treated  as  cases  of  first  impression 
and  the  common-law  doctrine  will  or  will  not  be 
followed  as  shall  seem  best  for  our  changed  con- 
ditions. San  Joaquin,  etc.,  Co.  v.  Fresno 
Flume  Co.,  158  Cal.  626,  112  Pac  182,  36  L.  R. 
A.  (N.  S.)  832.  But  this  precise  question  in 
other  forms  has  been  frequently  presented  and 
as  frequently  determined.  The  rights  of  the 
riparian  proprietor  in  this  respect  have  often 
been  defined,  and  his  right  to  this  uninterrupted 
flow  of  the  full  stream  has  been  declared  to  be 
a  valuaUe  right  and  a  part  of  his  titJe  to  the 
soil,  as  at  common  law  it  was  also  declared. 
These  decisions,  therefore,  have  l>ecome  and 
stand  as  a  rule  of  property,  and  at  this  day  to 
overthrow  them  would  not  only  work  a  destruc- 
tion of  property  rights,  but  would  result  in  in- 
terminable ccmfusion  and  litigation  in  the 
scrambling  efforts  of  every  riparian  proprietor 
to  go  as  far  up  the  stream  as  possible  to  get 
water.  The  cases  at  common  law,  or  where  the 
common  law  was  applied,  which  dealt  with  this 
question,  were  naturally  not  cases  of  irrigation. 
Generally  speaking  they  arose  over  the  diver- 
sions of  water  around  an  upper  proprietor  for 
power  or  mill  purposes.  Parker  v.  Oriswold, 
17  Conn.  288,  42  Am.  Dec.  739 :  Kimherl.v  Co. 
V.  Hewitt,  75  WiR.  371,  14  N.  W.  303 ;  Sham- 
leffer  v.  Peerless  Mill  Co.,  18  Kan.  24.  But  in 
Miller  v.  Baker.  68  Wash.  19,  122  Pac.  6(H, 
the  Supreme  Court  of  Washington,  in  a  case 
like  this,  involving  rights  of  irrigation,  an- 
nounces the  doctrine  here  declared. 

[  1 3]  The  conclusion  thus  reached,  that  the  re- 
spondent may  not,  under  the  objection  of  ap- 
pellants, divert  its  water  above  their  riparian 


lands,  even  nnder  the  findings  made  by  the  court, 
renders  unnecessary  any  detailed  consideration 
of  those  findings.  In  certain  respects  the  find- 
ings are  declared  to  be  against  evidence,  as,  for 
example,  the  finding  that  Lone  Willow  slough 
is  a  nigh-water  slou^.  The  evidence  tending 
to  show  that  rx>ne  Willow  slough  was  not  a 
high-water  slough,  but  that  at  all  stages  of  the 
river  drew  water  from  the  San  Joaquin  is  point- 
ed out,  and  respondents  are  chaUoDged  to  pro- 
duce evidence  to  the  contrary.  They  do  not 
accept  the  challenge  nor  point  out  such  evidence, 
and  it  is  not  to  be  supposed  that  this  court, 
under  these  circumstances,  will  itself  study  the 
record  to  determine  whether  or  not  there  be  such 
supporting  evidence.  Again,  the  tenor  of  the 
court's  findings  as  to  the  uree  sloughs — Aliso, 
Brown,  and  Lone  Willow — seems  to  be  that  be- 
cause they  were  deepened,  and  because  their 
waters  were  controlled  by  weirs  or  floodgates, 
and  t>ecause  some  of  their  waters  by  ditches  and 
canals  were  carried  to  lands  not  riparian  to 
the  sloughs,  and  therefore  not  riparian  to  the 
San  Joaquin  river,  their  whole  character  as 
natural  water  courses  was  changed,  with  the 
result  that  those  lands  which  still  la^  along 
their  natural  channels  ceased  toi>e  riparian,  and 
those  lands  strictly  riparian  to  the  San  Joaquin 
river,  and  which  were  supplied  by  its  waters 
through  the  ditches  and  canals  leading  oat  of 
these  sloughs,  also  ceased  to  be  riparian  in  char- 
acter. This  of  course  could  not  be.  Moreover, 
the  deepening  of  the  sloughs  so  that  they  could 
and  did  take  water  from  the  San  Joaquin  at 
lower  stages  than  their  natural  state  permitted 
did  not  change  their  character  as  natural  water 
courses,  nor  can  it  be  said  that  to  control  the 
water  of  such  doughs  by  dams,  weirs,  and  flood- 
gates can  have  the  effect  of  destroying  their 
natural  character  so  as  to  render  the  lands 
fronting  on  them  nonriparian.  Logically,  if  this 
was  so,  the  dam  which  plaintiffs  have  maintain- 
ed for  many  years  across  the  San  Joaquin  river 
would  have  the  effect  of  destroying  the  riparian 
character  of  all  the  lands  below.  And  finally 
upon  this  point  it  should  be  said  the  court's 
findings  disclose  that  by  these  sloughs,  superior 
in  location  to  Fresno  slough  and  thus  to  the 
James  land,  large  quantities  of  water  for  many 
years  have  been  taken  and  devoted  to  beneficial 
purposes ;  some  to  irrigation  and  domestic  use 
on  lands  unquestionably  riparian ;  others  for 
like  uses  on  land  nonriparian  either  to  the  river 
proper  or  the  slough.  But  this  last  use,  open, 
notorious,  and  in  interference  with  the  now  of 
the  river  waters  to  Fresno  slough  and  so  to  the 
James  land,  has  given  to  these  appropriators  a 
prescriptive  right  to  continue  this  use.  The 
finding  of  the  court  that  these  sloughs  in  their 
natural  state  took  water  from  the  San  Joaquin 
river  only  during  the  time  when  the  Kings  river 
was  flowing  into  the  San  Joaquin  river  through 
the  Fresno  slough  does  not  militate  against 
this :  First,  because  the  deepening  and  improve- 
ments of  the  sloughs  whereby  they  took  water 
at  very  much  lower  stages  of  the  river  were 
made  more  than  10  years  before  the  commence- 
ment of  the  action,  and  the  use  of  the  water  un- 
der the  changed  conditions  has  ripened  into  a 
prescriptive  right ;  and,  second,  because  the  find- 
ing itself  is  not  supported  by  the  evidence. 

[14]  Appellants  were  entitled  to  their  costs 
in  the  trial  court  as  of  course  against  the  En- 
terprise Canal  &  Land  Company  and  the  James 
Canal  Company,  since  the  action  against  them 
involves  the  title  to  real  property.  Code  Civ. 
Proc  §  1022,  subd.  5. 

Our  final  conclusions  upon  these  opinions 
are  as  follows:  The  J.  O.  James  Company  ia 
entitled  to  take  from  Fresno  slough  its  rea- 
sonable quantity  of  water  for  use  upcn  its 
riparian  land,  except  that  such  diversion  and 
use  must  not  interfere  with  the  diversion  by 
tbe  San  Joaquin  &  Kings  River  Canal  &  Ir- 
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rigatlon  Company,  Incorporated,  by  meana  of 
its  dam,  headgates,  and  canals  at  and  near 
the  Jnnctlon  of  the  San  Joaquin  river  and 
Fresno  elough,  from  said  river,  of  a  stream 
of  water  equivalent  to  a  flow  of  760  cubic 
feet  per  second  for  public  use.  The  right  of 
■aid  San  Joaquin  &  Kings  River  Canal  Sc 
Irrigation  Company,  Incorporated,  to  take 
said  quantity  of  water  from  said  river  and 
devote  the  same  to  public  use  Is  paramount 
to  the  riparian  rights  of  the  .J.  O.  James  Com- 
pany as  owners  of  lands  riparian  to  Fresno 
slough.  The  defendants  are  not  entitled  to 
divert  water  for  said  lands,  or  at  all,  through 
or  by  means  of  the  Enterprise  canal,  or  the 
James  Company's  canal,  but  may  take  the 
same  only  from  Fresno  slough. 

Tbe  findings  are  full  and  complete  and, 
with  the  exceptions  stated,  are  sustained  by 
the  evidence.  Those  which  are  not  are,  ac- 
cording to  the  views  which  we  have  expressed 
as  to  the  law,  unimportant  and  may  be  dis- 
regarded. Those  remaining  are  sufficient  to 
support  a  Judgment  in  harmony  with  our  con- 
clusions. We  see  no  reason  to  believe  that  a 
retrial  would  or  should  produce  essentially 
different  findings  of  fact  A  new  trial  is  not 
necessary. 

It  is  therefore  ordered  by  the  court  that 
tbe  order  denjrlng  a  new  trial  be  affirmed, 
that  the  parts  of  the  judgment  appealed  from 
be  vacated  and  the  cause  remanded  to  the 
court  t>elow,  which  shall  thereupon  proceed 
to  modify  Its  judgment  to  make  it  conform 
to  this  opinion.    Appellants  to  recover  costs. 

We  concnr:  ANOEILLOTTI,  O.  J.;  MEIi> 
VIN,  J.:   SLOSS,  J.;    LORIGAN,  J. 

am  Cal.  447)  ''^"^'^ 

IflLIiEB  &  LUX.  Inc.,  et  aL  ▼.  ENTERPRISE 

CANAL  &.  LAND  CO.  et  aL    (S.  F.  6085.) 
(Supreme  Court  of  California.    Dec.  20,  1813.) 

Watxbs  aito  Wateb  Coubses  4=»7S— Divbb- 
Bioiv  o¥  Waxes— Rights  or  Pabties. 

A  riparian  proprietor  may  not  divert  water 
from  the  stream  at  times  when  more  is  carried 
than  is  actually  put  to  economic  use,  where  the 
diversion  will  injure  the  freehold  of  another  ri- 
parian proprietor. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {g  67-69;  Dec.  Dig. 
*=»7a] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;   Geo.  E.  Church,  Judge. 

Action  by  Miller  ft  Lux,  Incorporated,  and 
another  against  the  Enterprise  Canal  ft  Land 
Company  and  others,  to  determine  water 
rights.  From  a  judgment  establishing  rights, 
dtfendant  James  Canal  Company  cross-ap- 
peals.   Affirmed. 

Tbe  4H>lnion  on  rehearing  (147  Pac.  667)  on 
the  appeal  of  plaintiffs,  setting  forth  the  i»- 
snes  Involved,  supersedes  in  part  the  original 
opinion  on  appeals  of  both  parties,  but  with- 
out affecting  the  opinion  on  tbe  cross-appeal 
of  defendant  James  Canal  Company,  which  is 
as  follows: 


HENSHAW,  J.  Tbe  foregoing  discussion 
materially  shortens  the  consideration  of  this 
appeal.  The  nature  of  it  has  been  outlined. 
It  is  a  request  upon  tbe  part  of  the  court  to 
overthrow  the  decisions  previously  consider- 
ed and  the  decisions  of  Miller  &  Lux  v.  Ma* 
dera  O.  ft  I.  Co.,  165  Cal.  69,  99  Pac.  602,  22 
L.  R.  A.  (N.  S.)  391,  and  Miller  v.  Bay  Cities 
Water  Co.,  157  Cal.  256,  107  Paa  115,  27  L 
R.  A.  (N.  S.)  772,  and  tb  decree  that  not- 
withstanding tbe  injury  to  the  freehold  of 
the  respondents  worked  by  the  diversion,  the 
appellants  may  still  divert  waters  from  the 
San  Joaquin  river  at  times  when  more  is  car- 
ried than  is  actually  put  to  economic  use. 
This  proposition  does  not  present  a  question 
of  first  Impression  where  the  action  of  this 
court  would  be  free.  The  proposition  lias 
been  decided  repeatedly  against  appellants* 
contention,  and  for  tbe  reasons  given  in  the 
foregoing  consideration  those  decisions  must 
be  adhered  to  and  this  appeal  denied. 

The  portion  of  the  judgment  appealed  from 
is  affirmed. 

We  concur:  SHAW,  J.;  LORIGAN,  J.; 
ANGELLOm,  J.;   SLOSS,  J.;  MBLVIN,  J. 


(US  Cal.  est) 
TURNER  et  aL  v.  EAST  SIDE  CANAL  ft  IR- 
RIGATION CO.     (Sac  2268.) 

(Supreme  Court  of  California.    March  23, 1915.) 

1.  Appeal  and  Ebbob  «=»19i  —  Rxvnw  — 
Pleadinos  and  Denials. 

.  Where  complaint  alleged  illegal  diversion 
of  water  of  a  stream,  which  the  answer  denied, 
which  allegations  oi  the  answer  by  express  op- 
eration of  Code  Civ.  Proc  §  462,  were  deemed 
controverted  so  as  to  form  an  issue,  and  a  cross- 
complaint  merely  restating  tbe  affirmative  al- 
legations of  the  answer  was  not  denied,  and  the 
case  was  tried  on  the  theory  that  the  facts  al- 
leged in  tbe  cross-complaint  were  in  Issue,  the 
objection  that  its  allegations  were  admitted  by 
failure  to  deny  them  could  not  be  first  urged  on 
appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  {f  1241-1246;  Dec.  Dig.  «=» 
194.] 

2.  Watebs  and  Wateb  (Toubses  «=>87  —  Di- 
VEBsioN  —  Injunction  —  Finding  —  Con- 
tradiction. 

A  finding  that  the  defendant  had  no  right 
to  divert  any  greater  quantity  than  281  sec- 
ond feet  was  not  contradicted  by  finding  that 
defendant  had  occasionally,  since  1890,  diverted 
400  second  feet  and  at  times  when  the  flow  was 
less  than  400  and  more  than  281  second  feet 
had  dlverted'all  the  water,  or  by  a  finding  that 
its  diversion  of  400  second  feet  was  made  unin- 
terruptedly with  plaintiffs'  knowledge,  and  oc- 
casionally since  1890,  since  neither  of  the  latter 
findings  declared  that  the  taking  of  more  than 
281  second  feet  was  adverse,  or  under  a  claim 
of  right,  or  was  continuons. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §{  77-81.  83,  88,  90; 
Dec.  Dig.  «=987.] 

3.  Watebs  and  Wateb  Coubses  ^=387- Ac- 
tion TO  Enjoin  Divbbsion— Findings  and 
Judgment. 

Findings  that  defendants  had  no  right  to 
divert  more  than  281  second  feet;    that  it  had 
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not  contiiiiionsi;  since  1890  diverted  400  second 
feet,  and  when  the  flow  was  less,  but  more  than 
281  cubic  feet,  bad  diverted  all;  that  the  di- 
version of  400  second  feet  was  uninterrupted  and 
known  to  plaintiff,  and  was  occasional  since 
1890 ;  that  the  excess  above  281  second  feet  was 
not  beneficially  used,  because  applied  where  it 
was  not  needed,  or  not  used  at  all,  and  per- 
mitted to  run  to  waste,  were  harmonious,  and 
insufficient  to  sustain  defendant's  claim  that  it 
was  entitled  to  judgment  for  water  in  excess 
of  281  second  feet 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {{  77-81,  83,  89,  80; 
Dec  Dig.  «=>87.] 

4.  Waters  and  Wateb  CointsBs  ^=>188— Ri- 

PABIAN   OWNEB— ADVEBSE  UsEB. 

A  prescriptive  right  to  water  to  a  stream 
cannot  be  obtained  against  a  riparian  owner,  un- 
less soch  use  is  adverse  and  under  claim  of  right 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §{  150,  151;  Dec. 
Dig.  (S=>13a] 

6.  Watebs  and  Wateb  CtotrBSES  «=>143— As- 
VEB8E  Usee — Beneficial  Use, 

To  establish  a  right  to  divert  water  from  a 
river  adverse  to  the  right  of  a  riparian  owner, 
the  water  diverted  must  be  actually  and  benefl- 
cielly  used  continuously  for  five  years ;  and 
the  advene  user  of  281  second  feet  and  the  oc- 
casional hostile  diversion  of  all,  when  there  was 
only  400  second  feet  or  less  Sowing,  did  not  en- 
title defendant  to  continue  taking  400  second 
feet,  when  only  281  second  feet  was  actually 
used. 

[Ed.  Note. — For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  152 ;  Dec.  Dig.  «=» 
143.] 

8.  Appeai,  and  Ekrob  ®=>934  —  Review  — 

Findings— CoNBTKDcnoN. 

Findings  mast  be  construed  so  as  to  uphold 
a  judgment  rather  than  to  require  a  reversal.- 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  S777-3781,  3782;  Dea  Dig. 
<8=»934.1 

7.  WATEBa  AND  Wateb  OotrBSES  «=3l38— Ri- 

PABIAN    RlOMTB— ADVEBSE    UsEE— CLAIM;    OT 

User— Notice  ob  Appbopbiation— "Benefi- 
cial Use." 

A  riparian  owner  has  a  vested  right  to  the 
use  of  water  before  his  appropriation  begins, 
which  cannot  be  divested  by  the  mere  assertion 
of  another's  intention  to  claim  the  water,  nor 
by  posting  notices  of  appropriation  or  beginning 
work  in  pursuance  thereof,  nor  by  the  actual 
diversion  for  less  than  five  years,  with  a  view 
to  a  future  public  use,  if  the  water  is  not  used 
in  the  meantime  or  not  applied  to  a  public  and 
beneficial  use ;  and  the  taking  of  the  water  for  a 
canal  and  allowing  it  to  run  to  waste  in  the  ex- 
pectation that  customers  would  be  found  to  use 
it  at  some  future  time  was  not  such  a  present 
"beneficial  use"  of  the  water  as  would  initiate 
the  period  of  prescription. 

[Ed.  Note.— For  oUier  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {{  150,  151;  Dec. 
Dig.  «S=»138. 

For  other  definitions,  see  Words  and  Phrases, 
First   and   Second   Series,   Beneficial   Use.] 

In  BanlK.  Appeal  from  Superior  Goort, 
Merced  County;   B.  N.  Rector,  Judge. 

Action  for  an  injunction  by  Elizabeth  Tur- 
ner, as  administratrix  of  the  estate  of  Wil- 
liam C.  Turner,  and  another,  against  the  East 
Side  Canal  &  Irrigation  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
A£Bnned.  - 


James  F.  Peck,  of  Oakland,  for  appellant 
George  F.  Buck,  Of  Stockton,  for  respondent 
Thomas  C.  Turner.  Frank  H.  Short,  of  Fres- 
no, and  Edward  F.  Treadwell,  of  San  Fran- 
cisco, for  other  respondents. 

SHAW,  J.  The  record  presents  an  ajveal 
by  the  defendant  from  the  Judgment,  apon 
the  Judgment  roll  alone.  The  same  Judg- 
ment roll  was  before  the  court  heretofore 
upon  an  appeal  by  the  idalntiffs  from  that 
part  of  the  Judgment  declaring  that  the  de- 
fendants were  entitled  to  divert  from  the 
San  Joaquin  river  281  second  feet  of  water. 
Turner  ▼.  East  Side,  etc.,  Co.,  168  OaL  103, 
142  Pac.  69.  Upon  the  appeal  by  the  plain- 
tiffs above  referred  to  the  part  of  the  Judg- 
ment appealed  from  was  reversed,  and  the 
cause  was  remanded  for  a  new  trial  to  de- 
termine whether  or  not  the  defendant  was 
entitled  to  divert  from  the  river  a  flow  of  wa- 
ter exceeding  76  cubic  feet  per  second,  or 
second  feet,  as  it  may  be  called  for  brevity, 
and  not  exceeding  281  second  feet.  Tlie  or- 
der of  remand  left  the  Judgment  below  stand- 
ing, in  so  far  as  it  adjudged  that  tbe  de- 
fendant was  not  entitled  to  divert  more  than 
281  second  feet.  The  claim  of  the  defendant 
here  is  that  under  the  findlngH  it  is  entitled 
to  divert  at  least  400  second  feet  of  water 
from  the  river. 

[1]  The  defendant  makes  the  preliminary 
claim  that  the  allegations  of  the  cross-com- 
plaint were  not  denied,  and  that  upon  these 
allegations,  which.  In  contemplation  of  law, 
as  it  claims,  stand  admitted  tbe  defendant 
is  entitled  to  a  Judgment  declaring  its  right 
to  take  500  second  feet  of  water  from  the 
river.  This  contention  cannot  be  sustained. 
The  complaint,  in  substance,  alleged  that 
the  plaintiffs  were  the  owners  of  land  ripari- 
an to  the  river  and  as  such  entitled  to  the 
benefit  of  its  natural  flow,  that  the  defendant 
bad  the  right  to  divert  therefrom  75  second 
feet  of  its  waters,  and  no  more,  but  that  it 
claimed  the  right  to  take  500  second  feet  of 
water,  and  that  It  threatened  to  do  so.  The 
answer  denied  the  alleged  limitation  upon  de- 
fendant's right  to  take  said  water,  and  aver- 
red that  it  bad  the  right  to  divert  500  sec- 
ond feet  of  water  from  the  river,  and. that 
whenever  less  than  500  second  feet  was  flow- 
ing therein,  defendant  bad  tbe  right  to  take 
it  all.  These  allegations,  by  operation  of 
law,  were  deemed  controverted,  and  an  issue 
was  thereby  formed.  Code  Civ.  Proc.  |  462. 
The  cross-complaint  merely  restated  the  af- 
firmative allegations  of  the  answer.  It  pre- 
sented no  new  issues.  The  defendant  went 
to  trial  on  the  'pleadings  thus  framed,  and 
the  findings  of  the  court  completely  cover 
every  fact  presented  by  the  cross-complaint. 
The  failure  to  answer  was  a  technicality 
wholly  without  effect,  and  in  no  wise  prej- 
udicial to  defendant  in  the  trial  of  the  case. 
It  does  not  appear  that  it  was  suggested  to 
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tbe  lower  court  as  a  reason  for  demanding 
such  Judgment,  no  default  was  taken,  and 
tbe  findings  conclusively  show  that  the  case 
was  tried  below  upon  the  theory  that  all  the 
tacts  stated  in  the  cross-complaint  bad  been 
pat  In  iBsae.  In  such  cases  the  objection  that 
the  allegations  were  admitted  by  a  failure 
to  deny  the  same  cannot  be  successfully  urg- 
ed on  appeal.  Oervaise  ▼.  Brooklns,  156  Oal. 
no,  103  Pac.  332. 

[2-4]  The  defendant  also  urges  that  the 
Judgment  should  be  reversed  because  the 
findings  are  contradictory.  We  think  they 
are  harmonlons,  but  as  this  question  involves 
the  facts  upon  which  it  is  claimed  that  the 
Judgment  should  have  given  the  defendants 
a  right  to  divert  400  second  feet  of  water,  it 
Is  proper  to  state  it  more  elaborately.  Find- 
ing No.  20  is  as  follows: 

"The  defendant  has  not,  and  never  had,  the 
right  to  divert  from  said  San  Joaquin  river  at 
any  time,  any  greater  quantity  of  water  than 
281  cubic  feet  per  second." 

Tbe  part  of  the  findings  claimed  to  be  con- 
tradictory of  this  is  a  portion  of  finding  25 
reading  as  follows; 

"The  defendant,  not  continuously,  but  occa- 
■ioually,  since  the  year  1800,  has  diverted  from 
said  San  Joaquin  river  at  the  head  of  its  said 
canal  at  said  river  400  cubic  feet  per  second 
of  the  water  flowing  in  the  said  San  Joaquin 
river  at  that  place,  and  at  times  when  less  than 
400  and  more  than  281  cubic  feet  of  water  per 
second  was  flowing  in  said  river  at  said  place, 
the  said  defendant  diverted  all  the  water  then 
flowing  in  said  San  Joaquin  river  at  said  place." 

Also  a  part  of  finding  26,  which  is  as  fol- 
lows: 

"The  said  diversion  of  said  400  cubic  feet  of 
water  per  second  from  said  San  Joaquin  river 
was  made  openly,  notoriously,  peaceably,  and 
nninterruptedly,  with  the  full  knowledge  of  said 
plaintiffs  and  their  predecessors  and  grantors, 
and  has  been  made  occasionally  ever  since  the 
■aid  year  1800." 

It  will  be  observed  that,  neither  of  these 
findings  declare  that  the  taking  of  the  wa- 
ter in  excess  of  281  second  feet  was  adverse 
to  plaintiffs  or  that  it  was  under  a  claim  of 
right  to  do  so,  nor  that  It  was  diverted  con- 
tinaoasly.  A  prescriptive  right  to  water  from 
a  stream  cannot  be  obtained  against  a  ripari- 
an owner  unless  such  use  is  adverse  and  un- 
der daim  of  right.  Without  this  element  the 
finding  cannot  be  considered  as  contradictory 
of  the  explicit  statement  in  finding  20  that 
the  defendant's  right  does  not  exceed  281  sec- 
ond feet  EHirthermore,  other  parts  pf  the 
findings  show  that  the  excess  above  281  sec- 
ond feet  was  not  beneficially  used.  Finding 
25  proceeds  to  state  that  this  excess  was 
caosed  to  run  down  the  canal  of  defendant 
to  distances  unknown,  and  that  no  greater 
amount  was  Intended  to  be  used  at  the  par- 
ticular time  than  was  necessary  to  irrigate 
tbe  lands,  described  as  having  been  irrigated 
with  said  quantity  of  281  second  feet,  and 
that  "the  application  of  any  greater  amount 
of  water  to  said  lands  than  281,  second  feet 
would  have  been  waste."  As  to  the  281  sec- 
ond feet  the  court.  In  finding  26,  found  ex- 


pressly that  it  was  made  openly,  notoriously, 
exclusively,  uninterruptedly,  and  adversely  to 
plaintiffs,  under  a  claim  of  right  against 
plaintiffs  and  with  plaintiffs'  knowledge,  ever 
sincei  the  year  1890,  and  the  latter  part  of 
finding  27  states  that  all  of  tbe  said  400  sec- 
ond feet  "so  diverted  occasionally  by  defend- 
ant from  said  San  Joaquin  river  could  be 
beneficially  applied  to  the  Irrigation"  of  lands 
along  the  canal,  but  that  at  such  times,  wboi 
all  the  water  diverted  was  not  used  for  irri- 
gation, stock,  and  domestic  purposes,  "the 
quantity  not  so  used  was  permitted  by  the  de- 
fendant to  escape  from"  the  canal  into  i^t- 
ural  channels,  and  was  not  thereafter  re- 
claimed or  used  for  any  beneficial  purpose. 
These  statements  of  findings  25  and  27  show 
that  the  excess  over  281  ttecond  feet  was  ei- 
ther applied  where  it  was  not  needed  and 
consequently  not  to  beneficial  use,  or  tliat  it 
was  not  used  at  all  and  was  permitted  to  nm 
to  waste  from  the  canal.  The  taking  of  more 
than  281  second  feet  and  applying  all  of  it 
to  land  for  which  281  second  feet  was  suffi- 
cient would  not  constitute  an  application  of 
the  excess  to  beneficial  use.  Without  such 
beneficial  use  of  water  diverted  from  a 
stream,  no  prescriptive  right  thereto  can  be 
acquired.  CaUfomia,  etc.,  Ca  v.  Madera,  etc., 
Co.,  167  Cal.  78,  138  Pac.  718.  It  is  obviouB 
from  these  considerations,  therefore,  that  the 
findings  are  not  only  not  contradictory,  in  ef- 
fect, in  this  particular,  but  that  they  are  not 
auflicient  to  sustain  the  claim  of  the  defend- 
ant that  it  is  entitled  to  Judgment  thereon 
declaring  that  it  is  entitled  to  water  in  ex- 
cess of  281  second  feet. 

[E,  S]  The  defendant  argues  that  as  it  ap- 
pears from  the  findings  that  at  the  times 
when  tbe  400  second  feet  was  diverted  the 
281  second  feet  constituted  a  part  of  It,  and 
that  as  the  taking  of  281  second  feet  was 
found  to  be  adverse,  it  necessarily  follows 
that  the  entire  diversion  was  adverse  because 
it  constituted  an  entire  and  indistinguishable 
body  of  flowing  water.  The  adverse  charac- 
ter of  the  actual  taking  of  the  excess  may  be 
admitted  for  argument's  sake,  in  the  sense 
that  it  was  hostile,  bat  as  there  is  no  finding 
that  the  excess  was  devoted  to  a  beneficial 
use,  the  defendant,  as  we  have  seen,  cannot 
acquire  a  right  to  continue  taking  it  by  do- 
ing so  for  any  period  of  time.  For  like  rea- 
sons, the  finding  that  when  there  was  only 
400  second  feet  flowing  in  tbe  river,  or  less, 
the  defendant  has  diverted  it  all  does  not 
give  the  defendant  a  right  to  continue  tak- 
ing that  quantity,  the  reason  being  that  only 
281  second  feet  was  at  such  times  actually 
put  to  use.  Furthermore,  here  again  the  pe- 
riod of  taking  Is  not  specified,  the  finding 
stating  merely  that  it  was  done  "at  tim6s" 
when  the  flow  was  400  second  feet  or  less,  but 
not  stating  that  It  w:as  during  all  of  such 
times.  Findings  must  be  construed  so  as  to 
uphold  a  Judgment  rather  than  to  require  a 
reversal.    There  is  a  statement  in  finding  21 
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that  the  defoidant  "bag  claimed  and  now 
claims  adversely  to  plaintiff"  the  right  to  di- 
vert 500  second  feet  of  water  from  said  river. 
A  mere  claim  cannot  establish  a  prescription. 
The  finding  does  not  state,  that  this  water 
was  actually  used,  nor  that  it  continued  five 
years,  nor  that  It  was  nninterrupted  for  that 
period. 

[7]  There  is  no  merit  In  the  argument  that 
when  a  person  appropriates  water  to  a  pub- 
lic use  he  not  only  begins  his  adverse  posses- 
sion of  the  water  he  actually  takes  and  puts 
to  such  use,  but  that  be  also  at  once  institutes 
an  effectual  adverse  claim  to  all  that  be  In 
good  faith  intends  to  take  or  use  In  the  fu- 
ture. The  taking  of  water  Into  a  canal  and 
allowing  it  to  run  to  waste  in  the  expectation 
that  customers  may  be  found  who  will  use  it 
at  some  future  time  does  not  constitute  a 
present  beneficial  use  of  the  wasted  water, 
so  aa  to  Initiate  the  period  of  prescription 
therefor.  As  to  other  appropriators  under 
the  Code,  the  law  may  give  the  first  appro- 
prlator  a  reasonable  time  for  delivery  of  the 
water  to  those  for  whose  use  it  was  intended, 
but  if  this  be  so,  which  we  do  not  say,  no 
such  rule  applies  to  a  riparian  owner.  Such 
owner  has  a  present  vested  right  before  the 
appropriation  begins,  and  his  right  cannot  be 
divested  by  the  mere  assertion  of  an  inten- 
tion to  claim  the  water,  nor  by  posting  no- 
tices of  appropriation  or  beginning  work  in 
pursuance  thereof,  nor  even  by  the  actual 
diversion  for  less  Uian  five  years,  with  a  view 
to  a  future  public  use,  if  the  water  is  in  the 
meantime  wasted,  or  not  applied  to  public  or 
beneficial  use. 

With  respect  to  the  excess  over  281  second 
feet,  the  findings  lay  no  foundation  for  the 
application  ot  the  doctrine  of  acquiescence 
in  public  use,  recently  announced  in  Miller  ft 
Lux  V.  Enterprise  Canal  Ca,  147  Paa  S67  (S. 
F.  No.  60«1),  decided  February  19,  1915,  for 
that  excess,  so  far  as  appears,  has  not  been 
devoted  to  public  use  nor  to  any  useful  pur- 
pose whatever. 

We  find  no  other  iiolnts  requiring  discus- 
sion. 

The  Judgment  Is  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  SLOSS, 
J.:  LORIOAN.  J.;  HENSHAW,  J.;  MEL- 
VIN,  J. 


(26  Cal.  A.  Sm 
DONNELLY  v.  DONNELLY. 


(Civ.  1535.) 


(District  CJoart  of  Appeal,  Second  District,  Cali- 
fomU.    Feb.  17.  1915.) 

1.  Appeal  and  Ebbob  «=»877  —  Questions 
Reviewable. 

A  denial  to  defendant  of  the  privilege  of 
introducing  tendered  evidence  is  not  available 
on  appeal  by  plaintiff  as  reversible  error. 

[E!d.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3560-3572 ;  Dec.  Dig.  i8=> 
877.] 


2.  DivoBCE  ^=>ZT  —  Gbievotts  Mental  Sut- 

FEBiNQ — Evidence. 

Whether  there  has  l>een  inflicted  grievona 
mental  suffering  justifying  a  divorce  is  a  ques- 
tion of  fact  deducible  from  the  circumstances  of 
the  particular  case,  keeping  in  view  the  intelli- 
gence, apparent  refinement,  and  delicacy  of  sen- 
timent of  the  complaining  party. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  S|  27,  82-83;  Dec  Dig.  «=»27.I 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Chas.  Monroe,  Judge. 

Action  by  Martha  Donnelly  against  Henry 
M.  Donnelly.  From  a  Judgment  denying 
plaintiff  a  divorce,  she  appeals.    Affirmed. 

Trask,  Norton  &  Brown,  of  Los  Angeles, 
for  appellant  Andrew  J.  Coi^,  Jr.,  of  Los 
Angeles,  for  respondent. 

SHAW,  J.  This  is  an  appeal  by  plaintiff 
from  a  decree  of  court  denying  her  a  divorce 
upon  the  ground  of  extreme  cruelty.  Aside 
from  physical  acts  of  cruelty  set  fortb  there- 
in, the  complaint  alleged  the  use  by  defendant 
of  language  towards  plaintiff  and  accusations 
made  against  her  wliich,  if  so  used  and  made^ 
might  have  caused  her  grievous  mental  suf- 
fering to  an  extent  constituting  extreme 
cruelty  towards  plaintiff.  Tbe  court,  bow- 
ever,  upon  confiicting  evidence,  made  finding, 
upon  which  no  attack  is  made,  to  the  effect 
that  the  allegations  were  untrue. 

[1]  Appellant  complains  that  tbe  court  rul- 
ed that  no  inquiry  could  be  made  as  to  acts  of 
tbe  defendant  and  occurrences  prior  to  a 
certain  date.  In  support  of  this  oonten- 
tion  we  are  referred  only  to  rulings  made  by 
the  court  wherein  it  denied  defendant  the 
pririlege  of  Introducing  certain  evidence  ten- 
dered. Thus  limiting  the  cross-examination 
upon  defendant's  inquiry  was  not  a  .ruling, 
even  if  erroneous,  which  could  be  attacked  on 
appeal  by  plaintiff  as  constituting  reversible 
error.  Moreover,  our  attention  is  not  directed 
to  any  adverse  ruling  to  the  plaintiff  made  by 
the  court  to  which  she  interposed  objection. 

The  act  of  physical  cruelty  alleged  was  an 
assault  and  battery  committed  by  defend- 
ant upon  plaintiff.  The  evidence  clearly 
tended  to  prove  this  allegation,  but  the  court, 
it  appears,  was  satisfied  that  the  assault,  as 
shown  by  defendant's  testimony,  waa  tech- 
nical, rather  than  reaL 

[2]  The  married  life  of  the  parties  appears 
to  have  been  accompanied  with  much  bicker- 
ing and  mutual  fault-finding,  and  it  may  be 
conceded  that  defendant  made  accusations 
against  bis  wife,  using  language  that  if  ap- 
plied in  some  cases  would  have  caused  griev- 
ous mental  suffering  to  a  degree  that  should 
be  deemed  extreme  cruelty.  But  "there  is 
no  scale  by  which  to  gauge  tbe  purely  mental 
susceptibilities  and  sufferings  of  another. 
•  •  •  Whether  in  any  given  case  there 
has  been  inflicted  this  'grievous  mental  suf- 
fering' Is  a  pure  question  of  fact,  to  be  de- 
duced from  all  the  drcnmstances  of  each 
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parttcnlar  case,  keeping  always  In  view  the 
IntelUgence,  apparent  refinement,  and  deli- 
cacy of  sentiment  of  the  complaining  party: 
and  no  arbitrary  rule  of  law  as  to  what  par- 
ticular probative  facts  shall  exist  in  order  to 
Justify  a  finding  of  the  ultimate  facts  of  Its 
existence  can  be  given."  Barnes  v.  Barnes, 
95  Cal.  171,  30  Pac.  298, 16  U  E.  A.  660.  The 
trial  jndge  had  the  parties  before  him,  and, 
tltas  having  the  opportunity  of  Judging  of 
tbe  degree  of  Intelligence,  refinement,  and 
delicacy  of  feeling  possessed  by  plalntUI,  con- 
cluded that  the  course  of  conduct  of  defend- 
ant towards  plaintiff  and  any  accusations 
of  a  want  of  chastity  made  against  her,  so 
far  as  established  upon  a  conflict  of  testi- 
mony adduced,  were  not  such  in  this  case  as 
to  cause  grievous  mental  suffering  to  an 
extent  that  would  constitute  extreme  cruelty. 
The  Judgment  is  affirmed. 

We  concur:    CONBBT,  P.  J. ;   JAMES,  J. 


(»  Ca).  A.  661) 

NANOB  V.  AVENALIfc    (Civ.  1406.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Feb.  15,  1915.) 

L  VXROOK  AND    PUBCHASEB    «=3l02— REBOIS- 

8ION  BT  Vbrdos— Sals  to  Third  Pebson. 
A  contract  for  the  sale  of  a  lot  was  not 
rescinded  by  the  vendor  by  the  making  of  a 
oontract  for  the  sale  of  a  larger  tract,  including 
loch  lot,  to  third  parties,  where  such  third  par- 
ties were  told  of  the  prior  contract,  and  it  was 
agreed  that  the  vendor  was  to  have  such  lot 
back  if  he  wanted  it,  and  that  the  third  parties 
were  in  such  case  to  have  a  credit  on  the  con- 
tract price;  there  liaving  been  no  intention  to 
rescind. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  175-177;  Dec.  Dig. 
«s»102.] 

2.  Ykndob  and  Pubchaseb  9=»335— Default 
BT  Pubchaseb— Uecovebt  or  Patments. 
Where  a  vendor  was  not  In  default,  and 
had  not  repudiated  the  contract,  but  was  in- 
sisting upon  performance,  of  its  terms,  the  pur- 
cliaser,  who  had  failed  to  make  a  payment  re- 
quired by  the  agreement,  could  not  recover  back 
an  installment  of  the  purchase  price  which  had 
been  paid,  and  the  vendor  was  warranted  in  re- 
taining such  installment,  and  in  considering 
the  purchaser's  rights  in  the  land  terminated, 
especially  as  the  contract  provided  that  upon 
the  purdiaser's  default  he  should  forfeit  pay- 
ments previously  made,  and  that  they  might 
be  retained  by  the  vendor. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  981-883;  Dec.  Dig. 
«=>335.] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; M.  L.  Short,  Judge. 

Action  by  Oreen  Nance  against  C  P.  Aven- 
aU.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

M.  B.  Harris  and  E.  M.  Harris,  both  of 
Fresno,  for  appellant  Everts  &  Ewing,  of 
Fresno,  for  respondent 

PER  CURIAM.  This  is  an  action  brought 
to.  recover  from  defendant  money  paid  him 


by  plaintiff  on  a  contract  tor  the  purchase 
and  sale  of  certain  laud. 

In  April,  1911,  the  plaintiff  and  defendant 
entered  into  a  written  contract  for  the  sale 
to  plaintiff  by  defendant  of  20  acres  of  land, 
known  as  lot  9  in  a  larger  tract,  in  Fresno 
county,  for  the  price  of  16,500,  to  be  paid 
?500  down,  ?2,000  on  the  Ist  day  of  January, 
1912,  and  $4,000  in  five  years,  to  be  secured 
by  a  mortgage  on  the  premises.  The  $500 
was  paid,  and  the  contract  with  a  deed  from 
the  owner  were,  as  agreed,  placed  in  escrow 
in  the  First  National  Bank  of  Fowler,  where 
these  documents  remained  until  this  suit  was 
brought  Plaintiff  did  not  take  possession  of 
the  property  at  any  time.  On  the  18th  day 
of  January,  1912,  a  draft  of  $750  was  receiv- 
ed from  the  plaintiff  by  the  said  bank,  but  it 
was  returned  to  plaintiff  because  not  comply- 
ing with  the  escrow.  On  January  15,  1912, 
William  Flack  (who  now  held  the  legal  title) 
entered  into  a  contract,  which  was  recorded, 
for  the  sale  of  a  tract,  which  included  lot  9, 
to  A.  K.  and  John  E.  Kazanjlan.  It  did  not 
refer  to  plaintiffs  contract,  but  the  Kazan- 
Jlans  testified  that  before  signing  their  con- 
tract they  were  told  by  defendant  of  plaln- 
tifTs  contract,  and  that,  if  the  defendant 
came  back  and  wanted  the  20  acres,  he  was 
to  have  it,  and  they  were  to  Iiave  a  credit  of 
$6,500  on  their  contract  price,  to  which  they 
orally  consented. 

Without  paying  or  tendering  the  amount 
due  under  the  contract,  the  plaintiff  com- 
menced this  suit  for  the  recovery  of  the  $500 
paid  defendant  as  hereinbefore  stated. 

The  findings  of  the  lower  court  followed 
substantially  the  allegations  of  the  com- 
plaint, and  were  against  the  defendant  on 
the  theory  tliat  the  plaintiff  had  fully  per- 
formed his  part  of  the  contract,  that  defend- 
ant had  rescinded  the  contract,  and  refused 
to  return  the  $500  or  execute  a  deed.  Judg- 
moit  went  for  plaintiff  for  the  recovery  of 
the  $500  paid,  and  the  appeal  Is  by  defendant 
from  that  Judgment 

[1]  Of  course,  under  the  facts  Just  nar- 
rated, the  oontract  to  sell  the  property  in 
controversy  to  the  Kazanjlans  did  not 
amount  to. a  rescission  by  the  defendant  of 
the  contract  here  under  consideration,  for 
the  reason  that  there  was  no  Intention  on  the 
part  of  the  defendant  to  rescind,  as  is  shown 
by  the  above-mentioned  arrangement  made 
by  him  with  the.  subsequent  vendees. 

[2]  It  plainly  appears  without  conflict  that 
the  plaintiff  failed  to  make  the  second  pay- 
ment as  required  by  his  written  agreement; 
that  the  defendant  performed  all  the  con- 
tract required  of  him  up  to  the  time  of  the 
plaintiff's  default;  and  that,  not  repudiating 
the  contract  but  insisting  upon  the  perform- 
ance of  its  terms,  he  was  warranted  in  re- 
taining the  installment  of  the  purchase  mon- 
ey paid,  and  to  consider  plaintiff's  rights  in 
the  land  terminated.  The  authorities  abun- 
dantly sustain  this  position. 
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Where  the  purchaser  without  cause  refuses 
to  perform  his  contract,  or  Is  In  default  In 
making  a  payment  thereunder,  he  Is  in  no 
position  to  recover  an  Installment  which  he 
has  already  paid.  Accordingly,  in  such  a 
case,  If  the  vendor  Is  not  In  default  no  recov- 
ery can  be  had;  and  especially  Is  this  true 
where  the  contract  provides,  as  the  one  here 
does,  that  upon  default  of  the  purchaser  he 
shall  forfeit  payments  previously  made  by 
him,  and  that  the  same  may  be  retained  by 
the  vendor,  although  it  has  been  held  In  this 
state  that  such  a  provision  is  unnecessary 
and  wholly  immateriaL  Glock  v.  Howard  & 
Wilson  Colony  Co.,  123  CaL  1,  65  Pac  713,  43 
Ij.  R.  A.  199,  69  Am.  St  Rep.  17;  39  Cyc. 
2005,  2025;  Oursler  v.  Thacher,  152  CaL  739, 
93  Pac.  1007;  Leach  v.  Rowley,  1S8  CaL 
709,  72  Pac.  403. 

The  judgment  Is  reversed. 


(»  Cal.  A.  674) 

WILUAMS  V.  TINGET  et  aL     (CSv.  1625.) 
(District  Court  ef  Appeal,  Second  District,  Cali- 
fornia.   Feb.  17,  1915.) 

LMdnicipal  Oobpobatiorb  «=>348  —  Con- 
traotob's  Bono— Action  Against  Susett 
—  Conditions  Puecxdcnt  —  Suit  AOAUiST 

SUBCONTEtACTOB. 

The  surety  on  a  municipal  contractor's 
bond  which  provided  that,  if  the  principal  failed 
to  pay  for  any  materials  furnished  for  the  work, 
the  surety  would  do  bo,  can  be  sued  for  the 
value  of  materials  fumiriied  to  a  subcontractor 
to  be  used  in  the  work  without  the  subcontrac- 
tor having  first  been  sued,  and  the  fact  estab- 
lished that  the  materials  were  used  in  the 
work;  since  the  defense  that  it  was  not  so 
used  is  open  to  the  surety  in  the  action  on  the 
bond. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Di«.  S  878;  Dec  Dig.  «=» 
848.] 

2.  MUHICIPAI.    COBPOSATIONB    «=3348  — CoR- 

TBACTos's  Bono  —  Action  Against  Subk- 

TIBS— PabTIES— SUBCONTEAOTOR. 

The  subcontractor  is  not  a  necessary  party 
to  such  action. 

[I<d.  Note.— For  other  cases,  see  Municipal 
Oorporations,  Cent  Dig.  {  878;  Dec  Dig.  <S=> 
848.J 

8.  MuNiciPAi,  Corporations  «=>347  —  Con- 
tractor's Bond  —  Liabiutt  of  Scbxtt  — 

CONDmONS    PBXCEDENT    —    PXBSPNAI.    LlA* 

biutt  or  Fbincifai. 

The  surety  on  a  municipal  contractor's 
bond,  which  provided  that  if  the  principal 
■bonld  fail  to  pay  for  any  materials  furnished 
for  the  work,  the  surety  would  do  so,  is  liable 
for  materials  furnished  to  ^he  subcontractor 
and  used  in  the  work,  though  the  principal  con- 
tractor was  not  personally  liable  for  the  value 
of  such  materiaL 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  (|  876,  877 ;  Dec  Dig. 
«s>347.1 

Appeal  from  Superior  Gonrt,  San  Diego 
County ;   G.  N.  Andrews,  Judge. 

Action  by  B.  D.  WllUams  against  O.  H. 
Tingey,  the  United  States  FldeUty  &  Guar- 
anty Company,  and  others.  Judgment  for  the 
plalntift,  and  the  defendant  United  States  Fi- 


delity te  Guaranty  C<»npaiiy  appeals.     Af- 
firmed. 

Patterson  Sprigg,  of  San  Diego,  for  appel- 
lant. Luce  &  liuce,  of  San  Diego^  for  re- 
spondent 

SHAW,  J.  Tills  bi  an  aetton  to  recover 
from  the  United  States  FideUty  &  Gnaranty 
Company  as  surety  upon  the  bond  of  O.  H. 
Ttngey,  given  as  contractor  for  the  doing  of 
certain  street  work  In  the  dty  of  San  Diego. 
Judgment  yrent  for  plaintiff,  fr<Mn'  wlilch, 
adopting  the  alternative  method,  the  defend- 
ant United  States  Fidelity  &  Guaranty  Com- 
pany appeals. 

The  bond  was  given  by  O.  H.  Tingey,  to 
whom  the  contract  for  doing  the  work  was 
let  by  the  dty,  and,  after  reciting  that  the 
obligors,  namely,  Tingey,  a>  prindpal,  and 
the  United  States  FldeUty  &  Goaranty  Com- 
pany, as  surety,  were  bound  unto  all  persons 
performing  labor  or  furnishing  materials  to 
be  used  in  the  work  called  for  by  said  cm- 
tract,  contained  a  provision  to  the  effect  that, 
if  the  prindpal  therein,  said  Tingey,  failed 
to  pay  for  any  materials  or  supplies  furnish- 
ed for  the  work,  or  for  any  labor  done  there- 
on, said  United  States  Fidelity  &  Guaranty 
Company,  as  surety  thereon,  would  pay  tbe 
same  to  an  amount  not  exceeding  tbe  sum 
spedfled  In  the  bond. 

Tingey,  as  contractor,  sublet  a  part  of  the 
work  to  one  Rnbendahl,  to  whom  iriaintiff 
furnished  certain  materials  used  In  tbe  per- 
formance of  the  work,  and,  payment  not  be- 
ing made  therefor,  he,  within  30  days  from 
the  compIetl(xi  of  the  work,  filed  with  the 
street  superintendent  a  verified  statement 
of  his  dalm  and  nonpayment  thereof,  as  re- 
quired by  the  act 

Notwithstanding  the  fact  that  the  appeal 
is  had  pursuant  to  the  alternative  method,  in 
which  case,  as  provided  by  section  953c,  Code 
of  Civil  Procedure,  the  parties  are  required 
to  print  in  their  briefs  such  portions  of  the 
record  to  which  they  desire  to  call  the  court's 
attention,  appellant  falls  to  direct  our  atten- 
tion to  anything  in  the  record  in  support  of 
its  dalm  for  a  reversaL 

[1, 2]  Without  merit  la  the  contention  that, 
as  a  condition  of  maintaining  the  suit  plain- 
tiff should  first  have  sued  the  sulxxmtractor, 
and  established  therein  that  the  materials 
were  actually  used  in  the  work.  This  fact 
was  one  of  the  controverted  Issues,  and  tbe 
allegation  of  the  complaint  to  the  effect  tbat 
they  were  so  used  was  found  to  be  true.  The 
fact  that  Rnbendahl,  the  subcontractor,  was 
not  made  a  party  defendant  to  the  action, 
could  not  affect  appellant's  right  to  plead  and 
prove  any  defense  which  it  was  entitled  to 
make,  and,  It  appearing  that  the  materials 
were  furnished  to  be  used  in  the  perform- 
ance of  the  work,  and  were  so  used,  plaintiff 
was  entitled  to  Judgment  in  accordauce  with 
the  condition  of  the  bond ;  and  hence  Ruben- 
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dahl  was  not  a  necessary  party  defendant 
People's  Lnmber  Co.  y.  Gillard,  136  Cal.  55, 
68  Pac  676;  Frencb  T.  Powell,  135  Cal.  636, 
68Pac.92. 

[3]  It  la  farther  urged  tbat  no  facts  are 
foond  Showing  that  Tlngey  was  personally 
IlablA  to  plaintiff.  The  action  was  not  to 
recover  by  reason  of  any  personal  liability 
of  Tlngey,  bnt  to  recover  upon  the  obliga- 
tion of  the  bond. 

The  findings  clearly  support  the  Judgment, 
and,  npon  this  record,  since  our  attention  is 
not  directed  to  anything  to  the  contrary,  we 
must  assQine  that  thd  evidence  Jostifles  the 
findlngsL 

Judgment  affirmed. 

We  coacnr:    GONBBY,  P.  J.;   JAMES,  J. 

(»  Cal.  A.  no  ■== 

PANAMA   COMMERCIAL  CO.  v.   TINOBT 

et  aL     (Civ.  1648.) 
(District  Court  of  Appeal,  SeoHid  District,  Cali- 
fornia.   Fd>.  17,  1915.) 

MUHIOIPAL  COBPOBATIOHB  4=3347— CONTSAO- 

■   TOR  s   Bond   —  Liabilitt   or   Subitt  — 

Amount. 

A  surety  on  a  municipal  contractor's  bond, 
which  required  it  to  pay  for  materials  furnished 
to  the  contractor  to  be  used  in  the  worli,  is 
hable  for  the  value,  not  the  ■elling  price,  of 
nich  materials  fomisbed  to  a  subcontractor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
^^rations.  Cent  Dig.  if  876,  877;  Dec  IHg. 

Appeal  from  Superior  Court,  San  Diego 
County  ;   C.  N.  Andrews,  Judge. 

Action  by  the  Panama  Commercial  Com- 
pany against  C.  H.  Tlngey  and  the  United 
States  Fidelity  &  Guaranty  Company.  Judg- 
ment for  the  plaintiff,  and  defendant  Unit- 
ed States  FldeUty  &  Guaranty  Company  ap- 
peals.   Affirmed. 

Patterson  Sprigg,  of  San  Diego,  for  appel- 
lant Morganstem,  McGee,  Hennlng  &  Hen- 
dee,  of  San  Diego,  for  respondent 

SHAW,  J.  The  facts  in  this  case  are 
Identical  with  those  In  the  case  of  WllUams 
T.  Tlngey  et  al.  (OItII  Na  1625),  147  Pac  684, 
an  opinion  in  which  was  this  day  filed  affirm- 
ing the  Judgment .  Plaintiff  obtained  Judg- 
ment from  whidi  defendant  United  States 
FldeUty  &  Guaranty  Company  appeals. 

The  only  point  made  herein  by  appellant 
other  than  those  presented  In  the  other  case, 
is  that  the  action  was  to  recover  on  the  bond 
the  value  of  the  materials  furnished,  and  it 
appeared  In  the  course  of  the  trial  that  the 
materials  were  furnished  pursuant  to  a  con- 
tract made  with  one  Bubendahl,  subcontrac- 
tor under  Tlngey.  Tbe  action  was  to  recov- 
er upon  the  covenant  contained  in  the  bond 
to  the  effect  that  defendant  Tlngey  and  ap- 
pellant would  pay  for  the  materials  used  in 
the  performance  of  the  work.  While  the 
price  specified  In  the  contract  would  be  the 


measure  of  recovery  In  an  action  thereou 
against  Rubeudubl,  with  whom  the  contract 
was  made,  nevertheless,  as  against  defend- 
ants. In  an  action  on  the  bond  the  measure 
of  recovery  as  against  them  was  the  value  of 
the  materials,  which  appears  to  have  been 
as  specified  in  the  contract  under  whicdi  the 
materials  were  furnished  to  RubendabL 
The  Judgment  Is  affirmed. 

We  ooncor:  OONBBT,  P.  J.;  JAMBS,  J. 


(M  Cal.  A.  as> 
BEGOS  ▼.  SMITH.  Sheriff,  et  aL    (Oiv.  1272.) 

(IMstrict  Court  of  Appeal,  Third  District,  Cali- 
fornia. Feb.  12,  1916.  Rehearing  Denied 
March  16,  1916;  Denied  by  Supreme  Court 
April  18,  1915.) 

1.   PLKADINO     «s>403— GOXPIAIRl^DEFECTa— 

Cinue  BT  Answbb. 

In  claim  and  delivery  by  a  married  woman 
to  recover  property  levied  on  under  an  execu- 
tion against  her  husband,  in  which  the  com- 
plaint alleged  that  she  was  the  owner  and  enti- 
tled to  the  possession  of  such  property  at  the 
time  it  was  seized  under  such  execution,  the 
failure  of  the  complaint  to  allege  that  she  was 
the  owner  and  entitled  to  the  possession  there- 
of when  the  action  was  commenced  was  cared  by 
the  denial  in  the  answer  that  she  was  the  own- 
er at  the  time  of  the  seizure  or  at  any  other 
time,  or  at  all,  whereby  her  ownership  and  right 
to  possession  was  made  one  of  the  issues  submit- 
ted for  triaL 

[Ed.    Note.— For  other  cases,    see   Pleading. 
Cent  Dig.  H  134^1347;  Dec  Dig.  *=>403.1 


*=»60  —  COltPIAINT  —  SoFn- 


2.  Replevin 

CIEHCT. 

A  complaint  alleging  that  plaintiff,  on  the 
3d  of  September,  was  the  owner  and  entitled 
to  the  possession  of  certain  property,  she  liav- 
ing  purchased  it  with  her  separate  funds  and 
money  from  her  separate  estate,  tliat  such  prop- 
erty was  located  on  real  estate  described,  that 
defendants,  for  the  purpose  of  satisl^ing  a  judg- 
ment against  B.  (plaintiff's  husband),  and  in 
favor  of  one  of  the  defendants,  and  by  virtue 
of  an  execution  on  such  judgment,  entered  apon 
such  land,  and,  without  plaintiff's  consent 
wrongfully  took  such  penonal  property  from  her 
possession,  and  still  held  the  possession  thereof, 
and  that  plaintiff  was  not  obligated  on  such 
Judgment  or  any  part  thereof,  and  did  not  owe 
It  or  any  part  tiiereof,  and  was  not  a  party  in- 
terested In  the  action  against  the  husband,  was 
not  uncertain  and  ambiguous,  but  alleged  in 
plain  and  clear  language  facts  showing  that  de- 
fendants wrongfully  took  frcHU  plaintiff's  pos- 
session certain  of  her  sole  and  separate  prop- 
erty, and  wrongfully  retained  and  refused  to  re- 
deliver it  to  her;  the  failure  to  allege  her  own- 
ership and  right  of  possession  when  the  action 
was  commenced  havmg  been  cured  by  the  an- 
swer. 

[Bd.   Note.— For  other  cases,   see   Replevin. 
Cent  Dig.  U  219-222;   Dec  Dig.  <8=360:] 

8.   APFBAI.     and     BbBOB     «S»104S— HABIOiBSS 

Ebbob— Obantino  of  Injtjrotionb. 

Where  in  claim  and  delivery  the  judgment 
adjudicated  plaintiff's  ownersllip  and  right  to 
the  possession  of  the  property  in  dispute,  and 
such  Judgment  was  supported  by  the  evidence 
and  the  findings,  defendants  were  not  prejudiced 
by  injunctions  restraining  a  sale  of  the  property 
by  them,  whether  or  not  the  complaint  aitated 
sufficient  tacts  to  Justiftr  such  injunctions;  as 
the  injunctions  merely  fadlltated  the  recovery 
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b7  plaintiff  of  specific  property  to  which  ahe 
was  juBtl;  and  legally  entitled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f {  4115-4121 ;  Dec  Dig.  <8=» 
1043.] 

4.  Replevin  «=»72  —  Sufticiknct  of  Bvi- 

DBNCB— OWNEBSHIP  Or  PBOPEBTT. 

In  a  married  woman's  action  in  claim  and 
deUvei^r  to  recover  property  levied  on  under  an 
execution  against  her  husband,  evidence  held 
sufficient  to  support  findings  that  plaintiff  was 
not  interested  in,  or  obligated  by  or  upon,  the 
judgment  upon  which  such  execution  was  is- 
sued, and  tiiat  the  property  involved  belonged 
to  her. 

[Ed.  Note.— For  other  cases,  see'  Replevin, 
Cent  Dig.  §g  292-295;  Dec.  Dig.  <S=»72.I 

5.  Sh^biffb  and  Constables  9=9lOO  —  LiA- 

BELITT  FOB  ACTS  OF  DEPUTIES. 

Where  a  deputy  sheriff,  in  seizing  and  tak< 
inc  property  from  plaintifrs  possession  under 
an  execution,  was  assisting  his  principal,  the 
sheriff,  in  the  execution  of  his  official  duty  re- 
specting the  writ,  a  judgment  against  him  in 
claim  and  delivery  was  unwarranted;  his  acts 
being  those  of  the  sheriff  himself.  ' 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  H  158-173;  Dec.  Dig. 
*=»100.] 

6.  Judgment  ®=9l&— Pleadings  and  Pboof. 

In  an  action  in  claim  and  delivery  to  re- 
cover property  taken  under  execution  on  a  judg- 
ment in  favor  of  the  R.  Co.,  where,  though  the 
complaint  connected  R.  and  G.  individually 
with  the  taking  of  the  property  by  alleging  that 
the  sheriff  delivered  it  to  the  R.  Co.,  R.,  and  G., 
there  was  no  testimony  supporting  such  allega- 
.tion  with  respect  to  R.  and  G.,  or  tending  to 
connect  them  as  individuals  with  the  taking  and 
detention  of  the  property,  and  there  was  no  find- 
ing respectins  the  delivery  of  the  property  by 
the  sheriff,  tbough  the  allegation  of  the  com- 
plaint was  put  in  issue  by  the  answer,  a  judg- 
ment against  R.  and  G.  was  without  any  sup- 
port. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Dec.  Dig.  «=9l9.] 

7.  Appeal  and  Ebbob  «=»1071  —  Habmlebs 
Ebbob  —  Insufficiency  of  Evidence  to 
SuppoBT  Imuatebial  Finding. 

In  claim  and  delivery  to  recover  property 
taken  under  execution,  in  which,  as  incidental 
or  ancillary  to  the  main  relief,  an  injunction 
against  a  sale  of  the  property  was  asked,  where 
the  judgment  awarded  plaintiff  the  specific  prop- 
erty for  which  she  sued,  it  was  immaterial 
whether  a  finding  that  a  sale  would  cause  great 
and  irreparable  injury  was  supported  by  the 
evidence,  as  the  injunction  could  do  no  more 
than  the  judgment  itself  did. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4284-4289;  Dec.  Dig.  «=» 
1071.) 

&  Befucvin  «=>8  — Right  to  Possession  — 

Necessitt. 

To  sustain  replevin  plaintiff  must  show 
that  he  is  entitled  to  the  possession  of  the  prop- 
erty, though  it  is  not  essential  that  he  should 
show  that  he  ever  had  actual  possession. 

(Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  i|  46-68;   Dec.  Dig.  «=»8.] 

U  Replevin    «=>98  —  Findings  —  Right  to 

In  claim  and  delivery,  where,  though  the 
court,  following  the  averments  of  the  complaint, 
found  that  plaintiff  was  the  owner  and  entitled 
to  possession  when  the  action  was  commenced, 
the  answer  denied  her  ownership  at  any  time  or 
at  all,  and  the  court  further  found  that  the  al- 
legations of  the  complaint  not  inconsistent  with 
the  specific  findings  were  true,  and  that  the  al- 


legations of  the  answer  Inconsistent  therewith 
were  untrue,  there  was  a  sufficient  finding  that 
plaintiff  was  the  owner  and  entitled  to  the  pos- 
session of  the  property  at  the  commencement  of 
the  action. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  {|  360-368,  371-375;  Dec.  Dig.  «=» 
93.] 

10.  Appeal  and  Ebbob  «=»1071  —  Habhixss 
Ebbob— Faildbe  to  Find. 

In  claim  and  delivery  to  recover  property 
taken  from  plaintiff's  possession  under  an  exe- 
cution against  B.,  where  the  court  expUatly 
found  upon  sufficient  evidence  that  B.  at  no 
time  owned  or  bad  any  interest  whatever,  in 
the  property,  it  was  immaterial,  so  far  as  de- 
fendants were  concerned,  whether  or  not  plain- 
tiff was  the  owner  and  entitled  to  the  posses- 
sion of  the  property  when  the  action  was  com- 
menced, and  the  failure  to  find  such  ownership 
and  right  to  possession  did  not  prejudice  defend- 
ants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erroi",  Cent  Dig.  H  4234-4239;  Dec.  IMg.  <S=» 
1071.] 

11.  Appbal  and  Erbob  «=»1071— Habmusss 
Ebbob— Failube  to  Find. 

A  judgment  will  not  be  reversed  becanae  ot 
the  failure  to  find  on  a  particular  issue,  where 
the  want  of  such  finding  is  not  prejudicial  to 
defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  Md 
Error.  Cent  Dig.  |§  4234-4239;  Dec  Dig.  «=» 
1071.] 

12.  Replevin   «=»107— Judgment— Alterna- 
tive Judgment.  .    „^^ 

Under  Code  Civ.  Proc  |  667,  proyiding 
that  in  an  action  to  recover  the  possession  of 
personal  property  judgment  for  plaintiff  may 
be  for  the  possession  or  the  value  thereof  in 
case  a  delivery  cannot  be  had,  and  damages  for 
the  detention,  where  the  possession  of  the  specif- 
ic property  may  be  obtained  or  the  property  it- 
self can  be  delivered  to  the  party  claiming  it 
as  where  the  property  seized  under  execution 
was  left  by  the  sheriff  In  plaintiff's  physical 
possession  as  his  repreBentative_,  a  failure  to 
make  the  judgment  alternative  in  form  la  not 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  SS  424-428;    Dec  Dig.  «=>107.] 

Appeal  from  Superior  Court,  Sonoma 
County;  Emmett  Seawell,  Judge. 

Action  by  Genevieve  Beggs  against  John 
K.  Smith,  Sheriff,  and  others.  From  a  Judg- 
ment tor  plaintiff,  defendants  appeaL  Af- 
firmed in  part  and  reversed  In  part 

W.  H.  Early,  of  Petaluma,  for  appellanta. 
E.  J.  Dole,  of  Petaluma,  for  respondent 

HART,  J.  This  Is  an  action  In  claim  and 
delivery  and.  Incidentally,  for  an  Injunction 
to  prevent  the  defendants  from  selling  or 
disposing  of  the  personal  property  described 
in  the  complaint  The  plaintiff  was  awarded 
Judgment,  restoring  to  her  the  possession  of 
the  property  In  dispute,  and  enjoining  the 
defendants  from  "interfering  with  or  seUlng 
or  advertising  for  sale  the  said  personal 
property  or  any  part  thereof  This  appeal, 
supported  by  a  bill  of  exceptions,  is  prosecut- 
ed by  the  defendants  from  said  Judgment. 

The  defendants  Smith  and  Rasmussen  are, 
respectively,  sheriff  of  the  county  of  Sonoma 
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and  constable  of  Petaluma  township  In  said 
county. 

The  complaint  alleges  that  the  plaintiff 
was,  on  the  3d  day  of  September,  lOlS,  the 
owner  and  entitled  to  the  possession  of  1,200 
laying  hens,  she  having,  previously  to  said 
date,  "purchased  the  same  with  her  separate 
(nnds  and  money  from  her  separate  estate" ; 
tbat,  at  the  time  mentioned,  said  hens  were 
"located  on  that  certain  lot,  piece,  or  parcel 
of  land  commonly  known  as  the  'Isaac  Kuf- 
fel  place,'  •  *  •  in  Petaluma  township. 
In  Sonoma  county,"  etc.;  and  that,  on  said 
day,  the  defendants,  for  the  purpose  of  satis- 
fflng  a  Judgment  theretofore  given  and  en- 
tered against  one  William  P.  Beggs  and  in 
favor  of  the  defendant  Bauer's  Law  &  Col- 
lection Company,  by  the  superior  court  of  the 
dty  and  county  of  San  Francisco,  and  by 
virtue  of  a  writ  of  execution  issued  by  the 
derk  of  said  court  on  said  Judgment,  enter- 
ed upon  the  lands  and  premises  above  refer- 
red to^  and  "without  the  plaintiff's  consent, 
wrongfully  took  said  above-described  person- 
al property  from  the  possession  of  the  plain- 
tiff, and  the  defendants  still  withhold  the 
possession  thereof  from  the  plaintiff."  It  is 
averred  tbat  the  plaintiff  "Is  not  obligated 
on  the  said  Judgment  or  any  part  thereof, 
and  does  not  owe  said  Judgment  or  any  part 
thereof,  and  was  not  a  party  interested  in  the 
said  action  between  defendant,  Bauer's  Law 
&  Collection  Company,  a  corporation,  and 
said  William  P.  Beggs."  It  is  further  alleged 
that  the  defendant  sheriff  and  the  defendant 
constable,  at  the  request  and  upon  the  dlrec- 
ticm  of  the  other  defendants,  commenced,  on 
the  said  3d  day  of  September,  1913,  to  ad- 
vertise said  personal  property  for  sale,  "and 
did  proceed  to  sell  the  same,  and  will  sell 
and  dispose  of  the  same  to  satisfy  the  alleg- 
ed claim  aforesaid  of  the  said  •  •  •  col- 
lection company  •  •  •  against  the  said 
William  P.  Beggs  unless  restrained  and  pre- 
vented and  enjoined  from  selling  and  dis- 
posing of  the  property  by  an  order  of  this 
court" 

The  complaint  declares  that,  after  the  per- 
sonal property  was  so  taken  from  her  pos- 
session, the  plaintiff  demanded  possession 
and  redelivery  of  the  same  to  her,  but  that 
the  defendants  refused  to  surrender  or  re- 
deliver said  property  to  her,  and  that  ever 
since  the  defendants  have  retained,  and  still 
bold  and  retain,  possession  of  the  said  per- 
sonal property,  "against  the  will,  wishes,  and 
consent  of  tills  plaintiff,  and  without  any 
right  so  to  do." 

It  Is  alleged  that  the  said  William  P.  Beggs 
did  not,  on  the  3d  day  of  September,  1913, 
or  at  any  other  time,  have  any  Interest  In  or 
ownership  of  said  personal  property  or  any 
part  thereof,  but  that  the  plaintiff  was  at 
all  times  "heretofore  and  now"  the  sole  own- 
er of  the  same;  tbat  the  plaintiff  uses  and 
employs  said  hens  as  the  sole  and  only  means 
whereby  she  has  earned  and  does  earn  her 
livelihood;    and   that   "the  income  derived 


therefrom  is  needed  and  necessary  for  the 
plaintiff  to  support  and  maintain  herself  in 
the  conduct  of  her  poultry  business." 

The  plaintiff  prays  for  the  recovery  of  said 
personal  property,  and  for  an  injunction  pre- 
venting the  defendants  from  in  any  manner 
interfering  with  or  advertising  it  for  sale 
or  sale,  or,  in  case  a  redelivery  of  the  said 
properl7  cannot  be  had,  for  a  Judgment  for 
the  sum  of  $1,200,  the  alleged  value  thereof, 
and  $500  as  damages  for  the  wrongful  taking 
and  detention  of  the  same. 

A  demurrer  to  the  complaint  up<m  both 
general  and  special  grounds  was  overruled. 
The  special  grounds  of  the  demurrer  involve 
the  objection  that  the  complaint  is  uncer- 
tain and  ambiguous  in  certain  particulars 
pointed  out  therein. 

The  defendants  Smith  and  Rasmussen,  in 
a  Joint  answer,  defend  by  alleging  tbat  the 
property  was  seized  by  them,  as  sheriff  and 
the  latter's  deputy,  respectively,  under  the 
writ  of  execution  above  referred  to;  that 
said  sheriff  placed  the  plaintiff  in  charge  of 
the  property  as  the  keeper  thereof  for  him 
as  such  oflScer;  that  thereafter  the  plaintiff 
demanded  the  release  of  said  property  and 
the  return  of  the  same  to  her  possession ; 
that  the  sheriff  thereupon  notified  the  de- 
fendant collection  company  of  said  demand, 
and  demanded  from  it  indemnification  as 
provided  by  section  699  of  the  Code  of  Civil 
Procedure,  and  that  said  company  thereupon 
executed  an  indemnity  bond  in  the  sum  of 
$1,400  in  favor  of  said  sheriff;  that,  upon  so 
being  indemnified,  said  sheriff  at  once  took 
the  necessary  steps  to  sell  said  property,  ad- 
vertising it  for  sale  under  and  by  virtue  of 
the  power  vested  in  him  so  to  do  by  the  said 
writ  of  execution. 

The  other  defendants.  Joining  In  an  answer 
for  themselves,  denied  the  material  allega- 
tions of  the  complaint,  and  alleged  that  the 
plaintiff,  at  all  times  mentioned  in  the  com- 
plaint, was  and  is  the  wife  of  William  P. 
Beggs;  that  the  latter  and  the  plaintiff,  at 
all  of  said  times,  "were  and  now  are  living 
together  as  husband  and  wife  upon  the  prop- 
erty described  in  plaintiff's  complaint  as  the 
'Isaac  Kuffel  place';  that  said  defendants 
are  informed  and  believe,  and,  basing  this 
allegation  upon  that  ground,  allege  the  fact 
to  be,  that  said  personal  property,  to  wit, 
1,200  laying  hens,  were  purchased  as  and  for 
community  property  and  for  the  benefit  of 
said  community,  and  that  the  same  Is  com- 
munity property  of  the  said  William  P. 
Beggs,  and  that  the  same  is  liable  for  the 
debts  of  the  said  William  P.  Beggs,  and  that 
the  said  plaintiff  has  no  right,  title,  or  Inter- 
est therein  or  thereto." 

The  first  point  In  support  of  the  appeal  is 
that  the  court  erred  in  its  order  overruling 
the  demurrer. 

[1]  The  complaint  is,  perhaps,  wanting  in 
the  statement  of  .a  cause  of  action  in  claim 
and  delivery,  in  tbat  it  does  not  appear  to 
contain   a  direct  avermmt,  es8entlal-.bi.^ i ^ 
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cotnplaint  In  gnch  an  action,  that  the  plain- 
tiff was,  at  the  time  of  the  commencement 
of  the  actl<»i,  the  owner  and  entitled  to  the 
poBseeslon  of  the  property  sued  for.  The 
general  demurrer,  for  this  reason,  should 
perhaps  have  been  sustained.  But  the  an- 
swer, we  think,  cured  the  defect  thus  pointed 
out  In  the  complaint  by  Its  denial  that  the 
plaintiff  was  the  owner  of  the  proi>erty  on 
the  3d  day  of  September,  1913,  or  "at  any 
other  time  or  at  all,"  whereby  the  plaintiff's 
ownership  and  the  right  to  the  possession  of 
said  property  at  the  time  the  complaint  was 
filed  was  made  one  of  the  issues  submitted 
for  trial. 

[2]  And,  aside  from  the  defect  above  men- 
tioned, the  complaint  Is  not  amenable  to  the 
criticism  that  It  is  uncertain  and  ambiguous. 
Treating  the  omission  referred  to  as  having 
been  supplied  by  the  denials  or  allegations  of 
the  answer,  the  complaint  may  then  be  said 
to  contain,  in  orderly  sequence,  and  In  plain 
and  dear  language,  a  cohesive  narration  of 
facts  from  which  It  is  to  be  readily  inferred 
that  the  defendants  wrongfully  took  from  the 
possession  of  the  plaintiff  certain  of  her  sole 
and  separate  t)ersonal  property,  that  they 
atlll  wrongfully  retain  and  refuse  to  redeliver 
to  her  the  possession  of  said  property,  and 
that  they  have  taken  the  preliminary  steps 
tea  the  sale  of  the  same  to  satisfy  a  judgment 
which  in  no  way  concerns  or  affects  or  has 
bound  her  to  any  obligation  arising  thereupon 
or  therefrom. 

[8]  The  injunctive  relief  asked  for  and 
which  was  allowed  by  the  court  was  and  is 
only  incidental  or  ancillary  to  the  main  re- 
lief sought  by  the  action ;  viz.,  to  obtain  the 
return  of  the  specific  property  alleged  to 
have  been  wrongfully  seized. 

Whether  the  complaint  states  sufficient 
facts  to  have  authorized  the  granting  of  a 
temporary  restraining  order  or  an  injunction 
poidente  Ute  or  any  injunction  whatever  Is 
a  question  which  we  regard  as  unnecessary 
to  consider;  for  the  judgment  is  an  adjudi- 
cation that  the  ownership  of  and  the  right  to 
the  possession  of  the  property  In  dispute  are 
in  the  plaintiff,  and,  if  said  judgment  is  sap- 
ported  by  the  findings,  as  undoubtedly  It  Is, 
and  they  In  turn  are  sustained  by  the  evi- 
dence, the  effect  of  the  injunction,  even  U 
erroneously  granted,  has  only  been  to  facili- 
tate the  accomplishment  of  the  primary  ob- 
ject of  the  action ;  viz.,  the  recovery  by  the 
plaintiff  of  the  specific  property  to  whidi  she 
is  justly  and  legally  entitled.  In  other 
words,  the  temporary  Injunction  merely  had 
the  effect  of  keeping  the  property  Intact  and 
In  a  condition  whereby  its  spedflc  recovery 
was  made  certain  in  case  the  plaintiff  estab- 
lished her  ownership  of  the  property  and  the 
right  to  its  possession.  As  before  stated,  the 
Injunction  constituted  a  remedy  only  in  aid 
of  the  primary  purpose  of  the  action,  and, 
Blnce  It  transpires  that  the  plaintiff  estab- 
lished her  right  to  the  property,  the  Injunc- 


tions, both  the  temporary  and  permanoit,  as- 
suming that  they  were  Improperly  granted, 
in  no  respect  prejudiced  the  rights  of  the  de- 
fendants. 

(41  It  to  next  oontoided  ttiat  the  findings 
do  not  derive  saffldent  support  from  the  evi- 
dence. An  examlnatl<Hi  of  the  evldmce  has 
not  led  ns  to  that  conclusion. 

The  testimony  shows  that  the  judgment 
against  William  P.  Beggs  and  to  satisfy 
which  the  proi)ert3r  in  dispute  was  attached, 
viras  obtained  by  the  defendant  collection 
company  In  the  superior  court  in  and  for  the 
city  and  county  of  San  Prandsco  on  a  daim 
wholly  Incurred  by  Beggs  some  time  before 
the  fire  and  earthquake  In  said  dty  In  the 
year  1906.  William  P.  Beggs  testified  that 
the  plaintiff  never  at  any  time  was  indebted 
to  the  collection  company,  and  was  in  no 
manner  or  measure  concerned  in  or  obligated 
upon  the  claim  upon  wbldi  said  judgment 
was  founded.  He  further  testified  that  the 
I>ersonal  property  in  dispute  was  purchased 
by  the  plaintiff  with  money  which  she  had 
obtained  from  her  father's  estate,  and  that 
he  did  not  contribute  anything  toward  paying 
for  the  property.  He  also  said  that  the  "Knf- 
fel  place,"  on  which  the  property  was  located 
at  the  time  It  was  taken  by  the  defendants, 
was  leased,  and  the  rent  therefor  paid  by  the 
plaintiff  out  of  her  separate  funds,  obtained 
from  her  father's  estate.  The  lease  to  said 
land  was,  he  said,  in  his  name,  but  this  was 
owing  to  the  fact  that  the  owner  of  the  prem- 
ises declined  to  give  the  plaintiff  the  lease, 
because  he  was  opposed  to  doing  business 
with  a  woman,  and  so  be  (Wm.  P.),  acting 
for  his  wife,  took  the  lease  In  his  name,  she 
paying  the  roit  Beggs  continued  to  say  that 
he  lost  everything  he  had  in  the  San  Fran- 
cisco fire  of  1906;  that  thereafter  his  health 
became  greatly  Impaired;  and  that  he  bad 
since  lived  part  of  the  time  on  his  mother's 
ranch  and  part  of  the  time  with  the  plaintiff 
on  the  Kuffel  place. 

The  plaintiff  corroborated  her  husband 
In  all  the  important  particulars  of  his  testi- 
mony. She,  too,  declared  that  the  property 
described  in  her  complaint  was  purchased 
by  her  with  her  own  money,  having  received 
said  money  from  the  estate  of  her  father,  and 
that  her  husband,  William  P.  Beggs,  had  no 
interest  whatever  in  said  property.  She  said 
that  she  gave  her  individual  check,  drawn  on 
her  separate  funds  in  the  Sonoma  County 
National  Bank,  to  the  party  from  whom  she 
purchased  the  hens,  in  payment  therefor. 
This  check  was  received  in  evidence. 

George  P.  McNear,  a  witness  called  in  be- 
half of  the  defendants,  testified  that  be  had 
had  business  relations  with  the  plaintiff  and 
her  husband;  that  he  loaned  them  money 
and  sold  them  grain  on  credit ;  that  the  cred- 
it was  extended  to  the  plaintiff;  that  the 
book  account  was  <H)ened  entirely  on  the 
credit  of  Mrs.  Beggs  (plaintiff);  that  "Mr. 
Beggs  had  failed  In   business   before   that 
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time  and  had  notbing."  He  furtber  testi- 
fied that  the  plaintiff  had  an  interest  in  her 
father's  estate,  and  "had  been  getting  ad- 
vances from  the  estate  right  along." 

The  foregoing  brief  summary  of  the  testi- 
mony ia  quite  sufficient  to  ediow  that  the 
findings  that  the  plaintiff  was  not  Interested 
In  or  obligated  by  or  upon  the  Judgment  in 
favor  of  the  defendant  collection  company 
and  against  William  P.  Beggs,  and  that  the 
property  described  In  the  complaint  and  upon 
vblch  the  sheriff  levied  the  writ  of  execu- 
tion belonged  to  plaintiff,  are  amply  sup- 
ported. It  is  conceded  by  the  plaintiff,  how- 
ever, that  neither  the  testimony  nor  the  find- 
ings support  the  judgment  as  against  the  de- 
fendants Raamussen,  Rauer,  and  Graf. 

[E]  Rasmussen  was  merely  shown  to  have 
been  a  deputy  under  the  defendant  sheriff 
at  the  time  of  the  levy,  and  that  whatever 
part  he  took  In  the  seizing  and  taking  the 
property  from  the  possession  of  the  plaintiff 
was  only  in  assisting  his  principal  in  the 
execution  of  his  official  duty  respecting  the 
writ ;  in  other  words,  the  acts  of  Rasmussen 
in  the  execution  of  the  writ  were  merely 
those  of  a  depaty  sheriff,  and,  as  such,  those 
of  the  sheriff  hlms^.  And  the  finding  rela- 
tive to  Rasmussen's  part  in  the  transaction 
goes  no  farther  than  the  testimony  thereon, 
as  Indicated,  and  it  is  wholly  insufficient  to 
support  any  Judgment  against  him. 

[6]  As  to  the  defendants  Rauer  and  Graf, 
it  is  to  be  remarked  that  the  complaint  con- 
nects them  with  the  taking  of  the  property 
by  the  allegation  only  that  the  sheriff,  upon 
attaching  or  seizing  the  property  under  the 
writ,  delivered  it  into  the  possession  of  the 
defendants  collection  company,  Rauer,  and 
Graf.  But  there  is  no  testimony  which  sup- 
ports that  allegation,  so  far  as  are  concerned 
Rauer  and  Graf.  Indeed,  there  Is  no  testi- 
mony connecting  or  tending  to  connect  Rauer 
and  Graf,  as  individuals,  with  the  taking  and 
detention  of  the  property  in  dispute.  And, 
although  the  answer  of  those  defendants  de- 
nies that  the  sheriff  "delivered  the  said  prop- 
erty into  the  possession  of  any  of  his  code- 
fendants,"  thus  making  a  direct  and  material 
issue  ui)on  that  proposition,  the  court  failed 
to  make  any  finding  thereon  as  to  the  said 
defendants  Rauer  and  Graf.  The  Judgment 
as  to  them,  therefore,  is  without  any  support. 

[7]  It  is  further  objected  that  there  is  no 
evidence  which  supports  the  finding  that,  un- 
less the  defendants  are  restrained  from  sell- 
ing the  property  distrained,  as,  according  to 
the  complaint,  they  have  threatened  to  and 
will  do,  the  plaintiff  will,  by  reason  of  such 
sale,  suffer  great  and  irreparable  injury. 
This  objection,  if  tenable,  cannot,  for  reasons 
heretofore  given  as  to  the  effect  of  the  in- 
junction under  the  circumstances  of  this 
case,  be  of  any  practical  or  advantageous 
avail  to  the  appellants.  The  plaintiff,  by  the 
judgment,  is  awarded  the  specific  property 
for  which  she  sued,  and  since,  under  the 


circumstances  as  shown  here,  the  permanent 
injunction  could  do  no  more  than  the  Judg- 
ment itself  could  do,  independently  of  the 
injunction,  toward  securing  to  her  the  actual 
possession  of  said  property,  it  becomes  im- 
material whether  it  was  granted  or  not,  or, 
having  been  granted,  whether  upon  an  un- 
supported finding. 

[8,1]  It  Is  next  claimed  that  there  is  no 
finding  that  the  plaintiff  was  the  owner  and 
entitled  to  the  possession  of  the  property  at 
the  time  of  the  commencement  of  the  action. 
It  is  undoubtedly  the  law  that,  to  sustain  an 
action  in  replevin,  the  plalnttff  must  show 
that  he  Is  entitled  to  the  possession  of  the 
property,  although  it  is  not  essential  that 
he  should  show  tiiat  he  ever  had  actual  pos- 
session of  it  Wells  on  Replevin,  {  94 ;  Cob- 
bey  on  Replevin,  §{  06,  100;  Oardinell  v. 
Bennett,  62  Gal.  476;  Fredericks  v.  Tracy, 
08  Cat  858,  33  Pac.  .760;  Garcia  v.  Gunn, 
119  Cal.  SIS,  317,  Bl  Pac.  684. 

In  this  case  the  findings  follow  the  aver- 
ments of  the  complaint,  which,  as  seen,  al- 
leged that  the  plaintiff  "is  now,  and  on  the 
Sd  day  of  September,  1913,  was,  the  owner  of, 
and  entitled  to  the  possession  of,  the  follow- 
ing personal  property,"  etc.;  "that,  on  said 
3d  day  of  September,  she  was  in  the  actual 
possession  and  control  of  said  1,200  laying 
hens,"  etc. ;  that  said  defendants  Smith  and 
Rasmussen,  on  -said  3d  day  of  September, 
wrongfully  took  said  described  property  from 
the  possession  of  the  plaintiff,  and  said  sher- 
iff still  wrongfully  withholds  the  possession 
thereof  from  the  plaintiff;  that,  ever  since 
said  date,  said  Smith  and  Rasmussen  have 
kept  and  retained,  and  do  keep  and  retain, 
possession  of  said  property,  "against  the  will, 
wishes,  and  consent  of  the  plaintiff,  and  with- 
out any  lawful  right  so  to  do;  that  said 
William  P.  Beggs  did  not,  on  the  3d  day  of 
September,  1913,  or  at  any  other  time,  have 
any  right,  title,  interest,  estate,  lien,  or  claim 
in  or  to  the  said  personal  property,  and  each 
and  every  part  thereof  Is  now,  and  was  on 
the  3d  day  ot  September,  1913,  the  separate 
property  of  the  plaintiff;  and  that  she  was 
the  sole  owner  of  said  personal  property" — 
having  purchased  the  same  with  her  separate 
funds,  etc. 

Substantially,  in  the  foregoing  language, 
the  court  made  its  findings  as  to  the  plain- 
tiff's ownership  of  and  right  of  possession  to 
said  property,  and,  in  addition  thereto,  made 
the  following  finding: 

"That  all  the  allegations  of  platntifiTs  com- 
plaint not  inconsistent  with  the  foregoing  find- 
ings are  true ;  tiiat  all  of  the  allegations  of  the 
answers  on  file  herein  inconsistent  with  the 
foregoing  findings  are  untrue." 

The  defendants,  as  seen,  denied  that  the 
plaintiff  was  the  owner  of  the  hens  on  the  3d 
day  of  September,  1913,  or  "at  any  other  time 
or  at  all,"  and  alleged  that  they  constituted 
the  community  property  of  William  P.  Beggs 
and  were  liable  for  his  debts. 

Thus,  as  before  stated,  the  question  wheth- 
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er  the  plaintiff  was  the  owner  of  the  prop- 
erty at  the  date  of  the  commencement  of  the 
action  was  put  in  issue  and  tried,  and,  assum- 
ing that  the  spedflc  findings  do  not  quite 
measure  up  to  a  conclusion  of  fact  that  the 
plaintiff  was  the  owner  and  entitled  to  the 
possession  of  the  property  at  the  time  of  the 
commencement  of  the  action,  the  general  find- 
ing certainly  does;  for  it  directly  negatives 
the  denial  of  the  answer  (which  in  reality 
amounts  to  ap  allegation  that  she  was  not 
the  owner  of  or  entitled  to  the  possession  of 
the  property  at  said  time)  that  the  plaintiff 
was  snch  owner  or  entitled  to  such  posses- 
sion when  the  complaint  was  filed. 

"It  is  a  well-settled  rule  that  the  findings  of 
fact  made  by  the  trial  court  are  to  receive  such  a 
constructioo  as  will  uphold,  rather  than  defeat, 
its  judgment  thereon.  Paine  v.  San  Bernar- 
dino, etc.,  Co.,  143  Cal.  654,  656.  77  Pac  659 ; 
Pac  States  Corporation  v.  Arnold,  23  CaL  App. 
672,  674,  139  Pac.  239;  Ballou  v.  Sunflower 
Gold  Min.  Co.,  165  CaL  557,  559,  132  Pac 
1036. 

We  think  the  findings  as  a  whole,  and  con- 
ddered  and  construed  in  connection  with  the 
pleadings  and  the  issues,  sufficiently  show  or 
warrant  the  inference  that  the  plaintiff  was 
the  owner  and  entitled  to  the  possession  of 
the  property  described  in  her  complaint  at 
the  time  of  the  commencement  of  the  ac- 
tion. 

[10]  But,  even  If  this  be  not  true,  it  must 
become  obvious,  upon  the  most  casual  reflec- 
tion, that  the  failure  to  find  upon  that  prop- 
osition cannot  in  any  manner  or  degree  prej- 
udice the  defendants.  The  only  claim  vital 
to  the  defendants  in  the  action  and  upon 
which  the  right  to  dispute  the  plaintUTs 
ownership  and  right  to  the  possession  of 
the  property  alone  rested  was  that  William 
P.  Beggs  was  an  owner  of  the  property  at 
the  time  it  was  taken  possession  of  by 
the  sheriff,  and  that  it  could,  therefore,  be 
subjected  to  the  satisfaction  of  the  judgment 
^bslsting  against  him  alone.  The  court  ex- 
plicitly found,  upon  suflicient  evidence,  that 
William  P.  Beggs  at  no  time  owned  or  had 
any  interest  whatsoever  in  said  property,  and 
therefore  whether  the  plaintiff  was  or  was 
not  the  owner  and  entitled  to  the  possession 
of  the  property  at  the  time  this  action  was  in- 
stituted is  wholly  immaterial,  so  far  as  the 
defendants  are  concerned.  In  other  words, 
the  court  having  found  that  William  P.  Beggs, 
a  judgment  against  whom  was  sought  by  the 
defendants  to  be  satisfied  by  a|  seizure  and 
sale  of  the  property,  never  at  any  time  own- 
ed or  had  any  interest  therein,  failure  to  find 
that  the  plaintiff  was  the  owner  and  entitled 
to  the  possession  of  said  property  at  the  time 
of  the  commencement  of  the  action  would 
manifestly  be  of  no  assistance  or  importance 
to  the  defendants. 

[11]  The  rule,  as  enunciated  in  the  cases, 
is  that  a  judgment  will  not  be  reversed  on 
the  ground  of  failure  to  find  on  a  particular 
issue  where  the  want  of  such  a  finding  is  not 


prejudicial  to  the  defendant.  McConrtney  t. 
Fortune,  57  Cal.  617,  619 ;  Winslow  v.  Goh- 
ransen,  88  Cal.  450,  26  Pac.  504. 

[12]  The  only  one  of  the  remaining  points 
requiring  notice  involves  the  contention  that 
the  judgment  is  fatally  defective  in  that  it 
is  not  in  the  alternative.  This  contention  is 
based  upon  section  667  of  the  Code  of  Civil 
Procedure,  which,  among  other  things,  pro- 
vides that: 

"In  an  action  to  recover  the  possession  of  i>er- 
sonal  property,  judgment  for  the  plaintiff  may 
he  for  the  possession  or  the  value  thereof,  in 
case  a  deliverv  cannot  be  had,  and  damages  for 
the  detention. ' 

This  Is,  of  course,  the  general  rule  as  to 
such  actions,  but  it  has  often  been  held  that, 
where  it  is  made  to  appear  in  actions  for  the 
recovery  of  personal  property  that  the  pos- 
session of  the  specific  personal  property  may 
be  obtained  or  the  property  itself  can  be  de- 
livered to  the  party  so  claiming  it,  failure  to 
make  the  judgment  alternative  in  form  is  not 
erroneous.  Claudius  v.  Aguirn.;,  89  Cal.  601, 
504,  26  Paa  1077;  Erreca  v.  Meyer,  142  CaL 
308.  310,  75  Pac.  826. 
In  Claudius  v.  Aguirre  it  la  said: 
"The  evident  purpose  of  this  provision  (sec- 
tion 667,  above  quoted  from)  is  that,  if  the 
plaintiff,  after  obtaining  judgment  for  its  pos- 
session, is  unable  to  obtain  a  delivery  of  the 
property,  he  may,  in  the  same  action,  have  a 
Judgment  for  its  value.  The  primary  object  of 
the  action  is  to  recover  the  possession  of  the 
property.  Whetmore  v.  Rupe,  65  Cal.  238  [3 
Pac.  851].  But,  if  the  plaintiff  has  already  ob- 
tained this  possession  oefore  judgment,  there 
is  no  occasion  for  any  judgment  tor  its  value, 
as  the  condition  is  wanting  upon  which  such 
clause  •  •  •  is  authorised;  vis..  If  a  deliv- 
ery cannot  be  had.'  "  , 

Erreca  v.  Meyer,  supra,  approved  the  fore- 
going language.    It  is  there  said: 

"A  judgment  that  is  not  in  the  alternative  is 
not,  however,  void,  and  whether  or  not  such  a 
judgment  is  even  erroneous  must  depend  upon 
the  facts  of  the  particular  case." 

See,  also,  (3aruthers  v.  Hensley,  90  <7al. 
559,  27  Pac.  411;  Black  y.  Hllllker,  130  (3aL 
190,  193,  62  Pac  481. 

It  was  admitted  that  the  plaintiff  never 
parted  with  the  actual  physical  possession  of 
the  property  in  dispute;  the  sheriff  having, 
upon  attaching  said  property,  placed  her  in 
the  control  and  possession  thereof  as  his  rep- 
resentative. It  is  true  the  legal  possession^ 
after  the  seizure,  was  in  the  sheriff,  but  the 
property  nevertheless  remained  intact  and  in 
a  situation  where  the  possession  of  it  by  the 
plaintiff  in  her  own  right  was  readily  obtain- 
able by  her  under  the  judgment.  It  thus  ap- 
pears that  the  property  sued  for  was  sus- 
ceptible of  redelivery  to  the  plaintiff,  and 
therefore  she  was  not  entitled  to  recover 
from  the  defendants  the  value  thereof.  EXch- 
epare  v.  Aguirre,  91  Cal.  288,  27  Pac  668,  929, 
25  Am.  St.  Rep.  180. 

Conformably  to  the  foregoing  views,  the 

judgment  as  to  the  defendants  R.  L.  Rasmu.s- 

sen,  J.  J.  Rauer,  and  R.  J.  Graf,  is  reversed, 

and  as  to  ttie  remaining  defendants,  3.  K. 
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Smltb,  as  sberifF,  and  Bauer's  Law  &  Collec- 
tion Company,  It  is  affirmed. 

We  concur:  CHIPMAN.  P.  J.;  BUR- 
NETT, J. 

(H  CmL  A.  S44)  """^ 

PEOPLE  T.  PRICa    (Cr.  281.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Feb.  13,  1916.  Rehearing  Denied 
March  15,  1915.  Denied  by  Supreme  Court 
April  14,  1916.) 

L  Rape  ®=>53  —  Pbosectttion  —  Eviobkcb — 

SCFTICIENCT. 

Rridence  held  to  warrant  conviction  for  an 
attempt  to  commit  statutory  rape. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent 
Dig.  iS  78-Sl;  Dec  Dig.  <8=»53.1 

2.  CaiMiNAL  Law  ^=91170— Etidkncb— Ad- 
missibility. 

In  a  prosecution  for  statutory  rape,  where 
accused  was  convicted  only  of  an  attempt,  rul- 
ings on  questions  as  to  penetration  to  a  wit- 
ness vrho  was  not  qualified  as  an  expert  are 
htnnless. 

[W.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  3145-3163;  Dec.  Dig.  <8=9 
1170.] 

3.  Criminal  Law  ®=3S23  — Instbdctions— 
Limiting  Eitect  of  Evidence. 

Where  preceding  and  followins  instrnc- 
dons  showed  that  the  jury  conld  not  have  fail- 
ed to  understand  the  court  had  reference  to 
the  crime  charged,  an  instruction  on  attempt, 
which  did  not  confine  them  to  the  crime  cliarg- 
ed,  was  not  erroneous. 

(Ed.  Note. — ^For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  {§  1992-1995,  3158;  Dec.  Dig. 
«=»S23.1 

4.  Criminai.  Law  4=9783  —  Insteuctions — 
Cube  by  Other  Insteuctions. 

In  a  prosecution  for  statutory  rape,  where 
evidence  of  other  acts  was  received,  it  is  prop- 
er for  the  court  to  charge  that  they  were  re- 
ceived only  as  bearing  on  the  question  of  whetli- 
er  the  act  of  intercourse  charged  in  the  infor- 
mation was  committed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  |i  1734, 1735, 1872-1876;  Dea 
Dig.  «=>783.] 

Appeal  from  Superior  Court,  San  Joaquin 
County;  J.  A.  Plummer,  Judge. 

L.  E.  Price  was  convicted  of  an  attempt  to 
commit  statutory  rape.  From  the  Judgment 
and  an  order  denying  new  trial,  he  appeals. 
Affirmed. 

Henry  C.  McPllce,  of  Oakland,  for  appel- 
lant U.  S.  Webb,  Atty.  Gen.,  and  J.  Chas. 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 


CHIPMAN,  P.  J.  An  Information  was  fil- 
ed against  the  defendant  by  the  district  at- 
torney of  San  Joaquin  county,  charging  the 
defendant  with  rape  upon  the  person  of  one 
Nancy  Balder,  a  girl  under  the  age  of  con- 
sent Defendant  was  convicted  of  an  at- 
tempt to  commit  rape  and  sentenced  to  serve 
a  term  of  10  years  at  San  Quentin  prison. 
He  appeals  from  the  judgment  and  from  the 
order  denying  bis  motion  for  a  new  trial. 

Appellant's  brief  la  devoted  chiefly  to  a 
discussion  of  the  evidence  and  to  a  challenge 
of  Its  sufficiency  to  support  the  verdict    The 


prosecuting  witness  testified  that  defendant 
had  sexual  Intercourse  with  her;  that  there 
was  actual  penetration  of  her  private  parts. 
A  physical  examination  of  the  girl  by  phy- 
sicians shortly  after  the  alleged  crlme^  and 
other  evidence,  created  such  doubt  in  the 
minds  of  the  Jury  that  they  found  the  de- 
fendant guilty  only  of  an  attempt  to  commit 
the  crime.  It  Is  hence  argued  that  this  find- 
ing of  the  Jury,  together  with  many  circum- 
stances and  facts  pointed  out,  shows  that 
the  story  told  by  the  girl  Is  wholly  unworthy 
of  belief,  and  In  fact  purely  the  creature  of 
her  imagination. 

[1]  At  the  time  of  the  alleged  commission 
of  the  crime,  defendant  and  his  wife  were 
guests  of  Nancy  Baker's  stepfather  and  her 
mother,  who  were  living  in  a  small  house. 
In  the  dty  of  Stockton,  consisting  of  a  sit- 
ting room  back  of  which  was  a  bedroom  In 
which  the  parentis  slept,  and  back  of  this 
another  bedroom,  where  their  three  girls, 
Nancy,  aged  12,  Ruth,  aged  14,  and  the  third 
muoh  younger,  slept  Opening  on  the  side 
of  this  latter  bedroom  was  a  room  used  as 
a  dlnlngroom,  back  of  which  was  the  idtcb- 
en.  The  girls'  bedroom  was  given  to  the 
guests,  and  at  night  a  mattress  was  laid  In 
the  dining  room  at  the  kitchen  door  on 
which  these  three  children  slept,  Nancy  with 
her  head  towards  their  bedroom  and  the 
younger  sister  beside  her  and  the  older  with 
her  head  at  the  other  end  of  the  mattress. 
Nance's  testimony  was  that,  on  Saturday 
night,  September  13,  1913,  defendant  came  to 
where  she  was  sleenlns  and  there  had  sexual 
Intercourse  with  her.  For  the  purpose  of 
showing  an  adulterous  or  lascivious  disposi- 
tion towards  this  girl  on  the  part  of  defend- 
ant the  prosecutrix  testified  that,  three  days 
prior  to  the  date  named  in  the  Information 
he  had  sexual  Intercourse  with  her,  coming 
to  her  bed  on  the  floor  as  on  the  later  occa- 
sion; that  when  she  and  her  sister  were 
playing  outdoors  near  the  house  he  put  his 
hand  under  their  clothing;  that  he  came  one 
night,  prior  to  Septemt>er  13th,  to  the  place 
where  they  were  sleeping  and  displayed  his 
private  parts,  and  on  another  occasion  he 
came  to  the  door  leading  from  the  dining- 
room  to  th6  bedroom  where  be  slept,  and  at' 
tracted  the  attention  of  the  girls,  who  were 
on  the  mattress,  and  again  exfiosed  his  pri- 
vates. Nancy  also  testlfled  that,  on  the  aft- 
ernoon of  September  13th,  her  mother  and 
aunt  (defendant's  wife)  were  away;  defend- 
ant bought  some  beer  and  cheese  and  gare 
the  girls;  that  thereafter  she  went  to  her 
bedroom  "to  fix  her  hair,"  and  defendant 
"threw  her  on  the  bed  and  be  said,  'Let  me 

' ";  that  "she  called  her  sister,  and  She 

came  in,  and  he  hid  in  the  closet."  Ruth 
Baker  corroborated  Nancy's  testimony  con- 
cerning defendant's  Indecent  exposure  of  bis 
person;  she  also  testified  that  she  went  to 
the  bedroom  when  called  by  Nancy,  and  the 


>For  other  cases  see  same  topic  and  KBY-NUMBBB  In  all  Key -Numbered  Digests  and  Indexes 
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defendant  was  coming  out  of  the  closet,  and 
Nancy  coming  out  of  the  door.  Nancy  made 
no  complaint,  and  told  no  one  of  defendant's 
having  tampered  with  her  the  first  time,  but, 
the  morning  after  the  second  like  occurrmce 
(Sunday)  she  told  her  mother,  and  Dr.  Cravl- 
otto,  the  family  physldan,  was  called.  He 
testified  that  he  made  a  superficial  examina- 
tion, and  ordered  the  girl  brought  to  his  of- 
fice the  next  morning.  Of  this  examination 
he  testified:  "I  found  the  hymen  had  been 
ruptured,  and  the  inflammatory  condition 
that  I  bad  seen  on  Sunday  was  very  much 
more  than  I  anticipated."  He  took  some 
specimens  of  secretions  and  examined 
them  under  a  microscope.  He  testified:  "I 
then  called  In  Dr.  Dozier,  who  was  a  spe- 
daliflt  along  this  line  of  mlscrosoopical 
work."  He  examined  Dr.  Cravlotto's  slides 
and  some  made  by  himself.  Both  testified 
to  having  found  human  spermatozoa.  Defend- 
ant introduced  expert  testimony  which  tend- 
ed to  show  that  the  tests  made  by  Dr.  Dozier 
were  not  made  in  ticcordanoe  with  the  best 
approved  methods  to  determine  with  certain- 
ty the  presence  of  wermatoeoa,  and  in  some 
other  respects  disputing  the  conclusions 
reached  by  Drs.  Craviotto  and  Dozier.  Cer- 
tain facts  were  brought  out  by  defendant's 
witnesses  and  by  the  cross-examination  oC  the 
witnesses  called  by  the  people  which  tended. 
In  some  degree,  to  show  the  improbability  of 
the  testimony  of  Nancy,  at  least  so  far  as  ac- 
tual intercourse  with  her  by  defendant  is 
concerned.  Defendant  also  urged  with  much 
confidence  that  Nancy  and  Ruth  invented 
the  entire  story  for  the  purpose  of  retaliat- 
ing upon  defendant  for  having  deprived  them 
of  the  comfort  of  their  bedroom  and  thus 
compelling  them  to  sleep  on  the  floor.  There 
was  no  evidence  tending  in  the  lesest  to  sup- 
port this  supposed  motive,  and  It  rests  en- 
tirely upon  the  assumption  that  it  was  a 
natural  thing  for  these  girls  to  do.  We  can- 
not believe  that  children  of  their  age  would 
conceive  and  attempt  to  carry  out  such  a 
scheme  of  revenge  upon  such  slight  provoca- 
tion. We  must  assume  that  the  Jury  believ- 
ed the  testimony  of  Nancy,  and  it  was  not 
without  corroboration.  We  must  also  as- 
sume "that  the  Jury  reached  a  verdict  with 
full ,, realty tlon  of  their  sworn  duty,  free 
from  passion  and  prejudice,"  and  "that  the 
learned  trial  Judge  was  satisfied  with  the 
verdict  or  he  would-  have  granted  the  motion 
for  a  new  trial."  People  v.  Lewis,  18  Cal. 
App.  359,  364,  123  Pac.  -232,  234.  We  cannot 
say  that  the  story  tpld  by  Nancy  was  so  ob- 
viously and  inherently  improbable  as  to  Jus- 
tify us  in  setting  aside  the  verdict.  She 
may  have  been  mistaken  as  to  the  fact  of 
penetration  and  may  have  willfully  lied  as 
to  that  fact  Still  that  would  not  necessari- 
ly discredit  the  evidence  which  tended  to 
show  that  there  was  an  attempt  to  commit 
the  crime.  Dr.  Dozier  testified  that  the 
presence  of  spermatozoa  in  the  vaginal  ca- 
nal could  be  accounted  for  without  actual 


penetration  of  the  male  organ,  by  reason  of 
their  affinity. for  the  secretions  of  a  yirgin 
and  because  of  their  mobility  which  would 
cause  them,  by  their  own  action,  to  find  their 
way  from  the  outside  into  the  vaginal  canal. 

[2]  Some  objections  to  rulings  of  the  court 
and  to  instructions  wlU  be  briefly  noticed. 

Some  questions  were  asked  of  the  wltnesa 
Mrs.  Boring,  Nancy's  grandmother,  calling 
for  an  opinion  as  to  whether  Nancy's  "sex- 
ual organs  had  ever  been  entered  by  a  hu- 
man being."  Mrs.  Boring  was  the  mother  of 
14  children,  and  she  testified  that  she  had 
assisted  many  times  at  the  birth  of  children. 
It  is  doubtful  whether  she  qualified  as  an 
expert,  and  it  is  by  no  means  clear  that  had 
she  done  so  the  question  would  be  admissi- 
ble. The  court  refused  the  question.  Inas- 
much as  the  conviction  was  for  an  attempt, 
the  ruling  was  without  prejudice. 

[3]  The  court  gave  the  following  instruc- 
tton: 

"Tou  are  inatructed  that  an  attempt  to  do  or 
perform  a  particular  thing  is  an  effort  or  en- 
deavor put  forth  to  accomplish  an  act,  coupled 
with  a  present  intent  so  to  do^  which  falls  short 
of  the  act  intended." 

The  objection  urged  is  that  no  reference  Is. 
here  made  to  any  criminal  act,  and  that  the 
Jury  Is  left  to  Infer  tliat  an  attempt  to  do 
or  perform  a  particular  thing,  regardless  of 
its  character,  would  warrant  a  verdict  of  at- 
tempt to  commit  a  crime.  The  preceding 
and  following  Instructions  show  that  the 
Jury  could  not  have  failed  to  understand  the 
court  to  have  reference  to  the  crime  here- 
charged. 

[4]  llie  court  Instructed  the  Jury  as  fol- 
lows: 

"The  court  Instructs  you  that  evidence  of  pre- 
vious acts  of  sexual  intercourse  between  the 
defendant  and  the  prosecutrix  and  of  improper 
familiarities  on  the  part  of  the  defendant  to- 
wards and  with  the  prosecutrix,  both  before 
and  after  the  time  charged  in  the  information, 
is  received  and  admitted  in  evidence  to  prove 
the  adulterous  disposition  of  the  defendant  here- 
in, and  as  having  a  tendency  to  render  it  more 
probable  that  the  act  of  sexual  Intercourse 
charged  in  the  information  was  committed  on 
or  about  the  13th  day  of  September,  1913,  and 
for  no  other  purpose. 

The  criticism  Is  that  the  charge  Is  npon 
questions  of  fact;  that  it  assumes:  First, 
that  defendant  has  an  adulterous  disposi- 
tion; and,  second,  that  "some  act  of  sexual 
Intercourse  between  the  prosecuting  witness- 
and  the  defendant  was  committed  at  some 
particular  time,  but  that  It  was  rendered 
more  probable  that  it  was  committed  on  or 
about  the  13th  day  of  September,  1913."  «Ve' 
do  not  think  the  instruction  obnoxious  to  the- 
objectlon  urged.  Its  purpose  was,  as  plainly 
appears,  to  inform  the  Jury  that  evideace  of' 
acts  of  previous  sexual  Intercourse  Is  receiv- 
ed as  tending  to  render  it  more  probable 
that  the  act  of  sexual  Intercourse  chargeil 
was  committed  "and  for  no  other  purpose."' 
It  Is  not  disputed  that  such  ev:ldence  was  of- 
fered and  received,  and  that  it  was  admissi- 
ble and  for  the  purpose  only  as  stated.    It: 
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wu  quite  proper,  therefore,  that  tbe  jury 
■hould  be  told  of  this  limitation. 
Tbe  Judgment  and  order  are  affirmed. 

I  concur:    BURNETT,  J. 

HART,  J.  I  concur  in  the  Judgment  for 
the  reason  that  It  appears  that  the  testlmooy 
of  the  doctor  who  professionally  examined 
the  prosecutrix,  and  who  said  that,  upon  such 
examination,  be  found  the  existence  of  con- 
dltioqa  or  evidence  Indicating  that  the  prose- 
cutrix had  been  carnally  known  by  Bome  one 
of  the  male  sex,  furnished  some  corrobora- 
tion of  the  child's  story  that  some  one  bad 
bad  sexual  relations  with  her.  Then  there 
are  the  prorlslons  of  sections  1159  and  663  of 
our  Penal  Code,  which  expressly  authorise 
a  yerdlct  of  any  offense  the  commission  of 
which  is  Included  within  that  with  which  the 
defendant  la  charged,  or  (the  las^mentloned 
section)  a  verdict  of  an  attempt  to  commit  a 
crime,  when  the  defendant  is  charged  with 
such  attempt,  notwithstanding  that  the  evi- 
dence may  show  that  tbe  crime  Intended  was 
Itself  actually  committed.  The  court  in- 
structed the  Jury  that,  under  tbe  law,  they 
were  at  liberty  to  find  the  accused  guilty  of 
an  attempt  to  commit  the  crime  of  rape,  if 
the  evidence  was  sufficient  It  must  be  as- 
sumed, I  presume,  that  the  Jury  acted  under 
that  instruction,  since  tbe  verdict  was  for 
an  attempt  to  commit  tbe  crime. 

But,  were  It  not  for  the  provisions  of  tbe 
Code  sections  above  referred  to,  I  should 
say  that  the  verdict  necessarily  implies  that 
tbe  Jury  discarded  the  story  of  the  prosecu- 
trix. I  am  not  prepared  to  say  that  tbe  ver- 
dict should  not  be  so  construed  in  any  event 
Tbe  prosecutrix  unequivocally  asseverated 
that  the  d^endant  actually  had  sexual  inter- 
course with  ber.  The  Jury  say  by  tbe  ver- 
dict that  he  did  not,  and  that  the  story  of 
the  prosecutrix  as  to  the  most  Important  fact 
to  which  she  teetlfled  was  not  true.  Under 
this  view,  the  verdict  rests  almost  entirely 
upon  the  story  of  a  witness  whose  testimony 
is,  to  some  extent  at  least,  discredited.  But, 
as  suggested,  the  law  of  this  state  authorizes 
such  a  verdict,  and  while  some  doubt  neces- 
sarily arises  as  to  tbe  verity  of  the  story  of 
tbe  prosecutrix,  it  seems  to  me,  in  view  of 
the  testimony  of  the  doctor,  that  it  can  hard- 
ly be  said.  Justly  and  as  a  matter  of  law, 
that  the  verdict  is  wholly  without  Justifica- 
tion. 

With  perfect  propriety,  however,  attention 
may  be  directed  to  the  fact  that  In  many  oth- 
er Jurisdictions  the  higher  courts  have  refus- 
ed to  uphold  verdicts,  such  as  the  one  here, 
which  have  been  given  In  cases  charging  rape 
and  In  which  the  prosecuting  witnesses  have 
positively  sworn  that  the  crime  as  charged 
was  actually  committed  by  the  accused.  In- 
deed, In  our  own  state,  in  its  earlier  Judicial 
annals,  the  Supreme  Court  frequently  dis- 


played a  disposition  not  to  uphold  convictions 
In  this  class  of  cases  where  the  prosecutrix 
was  not  corroborated  and  where  the  acta  con- 
stituting the  charge  were  claimed  to  have 
been  committed  under  such  circumstances 
(similar  to  those  here)  as  to  create  some 
doubt  of  the  verity  of  her  story.  See  People 
V.  Benson,  6  Cal.  221,  65  Am.  Dec.  506;  Peo- 
ple V.  Hamilton,  46  Cal.  640;  People  v.  Ar- 
daga,  61  CaL  871;  People  v.  Castro,  60  (3al. 
118.  See,  also.  People  v.  Harden,  24  CaL 
App.  622, 141  Pac.  1075. 

A  case  of  singularly  cogent  pertinency 
to  the  present  discussion  is  that  of  State  v. 
Mitchell,  a  Kansas  case,  reported  in  54  Ekan. 
616,  38  Pac.  810.  In  that  case  the  defendant 
was  charged  with  the  crime  of  rape,  but  the 
Jury  found  him  guilty  only  of  an  attempt 
to  commit  that  offense.  Tbe  court  reversed 
tbe  case  upon  the  ground  that  the  verdict 
was  evidently  the  result  of  a  compromise  and 
founded  solely  upon  the  testimony  of  the 
prosecutrix  who,  the  court  said  with  much 
Justification,  was  discredited  and  disbelieved 
by  the  Jury  as  to  the  most  important  fact  in- 
volved in  the  charge  against  tbe  accused. 
I  need  not  take  the  time  to  quote  from  the 
opinion  in  that  case,  but  I  commend  It  as  In- 
volving a  forceful  and  Instructive  view  of 
the  proposition  in  band. 

The  higher  courts  cannot  too  often  empha- 
size the  Importance  of  the  application  by 
those  required  to  determine  the  question  of 
the  guilt  or  Innocence  of  persons  accused  of 
crime  of  tbe  greatest  care  and  circumspection 
in  considering  the  evidence  in  cases  of  this 
character,  as  to  which,  as  a  general  proposi- 
tion, it  may  truly  be  said  that  popular  preju- 
dice against  the  accused,  by  some  subtle  or 
inscrutable  means,  finds  lodgment  in  the  Jury 
box.  As  was  well  and  correctly  said,  in  tbe 
case  of  the  People  v.  Benson,  supra: 

"There  is  no  class  of  prosecutions  attended 
with  so  much  danger,  or  which  aftord  so  ample 
an  opportunity  for  tbe  free  play  of  malice  and 
private  vengeance.  In  such  cases  the  accused 
18  almost  defenseless,  and  courts,  in  view  of  the 
facility  with  which  charges  of  this  character 
may  be  invented  and  maintained,  have  been 
strict  in  laying  down  tbe  rule  which  should  gov- 
ern the  Jury  in  their  finding." 

""^"^  (26  Cal.  A.  S2») 

IMPERIAL  LAND  CO.  et  aL  v.  IMPERIAL 
IRR,  DIST.  et  al.    (Civ.  1617.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Feb.  11,  1916.) 

1.  Drains  9=976— Asbkssuents—Lxvt— Man- 
damus—Dutt  or  OFncEBs. 

Under  St.  1897,  p.  254,  as  amended  by  St 
1911,  p.  1111,  providing  that  the  board  of  di- 
rectors of  an  irrigation  district  may  levy  a  spe- 
cial aasessment,  not  exceeding  2  per  cent  of  the 
taxable  value  of  the  property,  without  a  vote  of 
the  district  but  that,  if  16  per  cent  of  the 
voters  shall  petition  for  an  election  relative 
to  such  an  assessment  the  assessment  shall  not 
be  levied  without  the  election,  the  board  of  di- 
rectors cannot  be  compelled  by  mandamus  to 
call  an  election,  though  a  proper  petition  has 
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been  filed,  since  the  act  does  not  impose  tliat 
duty  on  them,  but  only  prevents  the  lerying  ot 
the  assessment  without  such  election,  and  Code 
of  Civ.  Proc.  i  1085,  provides  that  mandamus 
can  onl^  issue  to  compel  the  performance  of  an 
act  which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,  trust,  or  station. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  I  72;  Dec  Dig.  «=975.] 

2.  Mandauus  i8=>3— Adkquats  Rbhedt— Iic- 

VAUD    ABSESSMENT. 

The  petitioners  for   such  election  have   a 

?lain,  speedy,  and  adequate  remedy  under  St. 
897,  p.  276,  i  69,  providing  that  the  taxpayers 
of  the  district  may  bring  an  action  to  determine 
the  validity  of  an  assessment  if  the  board  of 
directors  failed  to  do  so. 

[B^.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  St  8. 10, 11,  16-^;  Dec.  Dig.  <&=>3.] 

Appeal  from  Superior  Coart,  Imperial 
Comity;  Louis  W.  Myers,  Judge. 

Petition  for  mandamus  by  the  Imperial 
Land  Company  and  others  against  the  Im- 
perial Irrigation  District  and  others.  From 
a  Judgment  granting  the  writ,  the  defendants 
appeal.  Reversed  and  remanded,  with  di- 
rections to  dismiss. 

See,  also,  166  Cal.  491,  137  Pac.  234. 

A.  Haines  and  Haines  &  Haines,  all  of  San 
Diego,  and  M.  W.  Conkllng,  of  El  Centro, 
for  appellants.  Valentine  &  Newby,  of  Los 
Angeles,  for  respondents. 


FINLATSON,  Judge  pro  tern.  Respond- 
ents, owners  of  real  property 'within  the  Im- 
perial Irrigation  District,  filed  a  petition  In 
the  superior  court  praying  for  a  writ  of  man- 
date to  compel  appellants  to  call  an  election 
submitting  to  the  electors  within  the  district 
the  question  of  levying  a  special  assessment 
of  2  per  cent  After  the  trial  the  court  ren- 
dered Judgment  granting  the  writ,  and  the 
defendants  appeal  therefrom. 

The  basis  of  the  application  for  the  writ  la 
found  In  section  59  of  the  Bridgeford  Act,  ds 
amended  in  1911  (State.  1897,  p.  254;  1911,  p. 
1111),  which,  after  certain  provlsiona  re- 
specting special  assessments  initiated  by  the 
vote  of  the  electors.  Is  as  follows: 

"An  assessment  of  not  to  exceed  two  per  cen- 
tum of  the  value  of  the  assessable  property  with- 
in the  district  may  be  levied  in  any  one  year 
without  such  vote  by  the  adoption  of  a  resolu- 
tion by  at  least  four-fifths  of  the  members  of 
the  board  of  directors;  •  •  •  provided,  fur- 
ther, that  if  a  petition  signed  by  qualified  voters 
in  the  district  equal  in  number  to  fifteen  per 
centum  of  the  votes  cast  at  the  last  preceding 
general  election  in  such  district,  shall,  •  •  • 
'  be  filed  with  such  board  petitioning  that  an  elec- 
tion relative  to  the  levying  of  such  assessment 
be  held,  such  assessment  shall  not  be  levied 
without  the  election  provided  for  in  this  sec- 
tion." 

The  district's  board  of  directors  unani- 
mously adopted  a  resolution  resolving  that 
"it  Is  necessary  *  *  n  that  the  sum  of 
$28,935  be  raised  by  special  assessment  for 
the  general  fund,"  and  that,  to  that  end, 
"there  be  and  Is  hereby  levied  an  assessment 
of   .002   upon   the   dollar."     Thereafter   re- 


spondente  filed  a  petition  for  an  election,  as 
follows: 

"We,  the  undersinied  qualified  voters  in  the 
Imperial  Irrigation  District,  equal  in  number  to 
15  per  centum  of  the  votes  cast  at  the  last  pre- 
ceding general  election  in  such  district,  hereby 
petition  that  an  election  relative  to  the  levying 
of  the  special  assessment  made  by  yoa  on  the 
24th  day  of  September,  1913,  be  held  in  the 
manner  and  at  the  time  required  by  law,  and 
that  such  assessment  be  not  levied  or  enforced 
until  such  election  shall  have  been  held  and 
the  result  declared." 

At  a  meeting  of  the  board  of  directors  ot 
the  district,  a  motion  was  adopted  whereby 
the  board  declared  that  It  found  no  aflSdavlt 
or  other  evidence  had  been  submitted  In  frap- 
port  of  or  tending  to  establish  the  genuine- 
ness of  the  signatures  attached  to  the  peti- 
tion for  the  election,  that  "there  Is  aflSrma- 
tlve  evidence  upon  the  face  of  said  document 
tending  to  show  that  a  number  of  the  sub- 
scribed names  thereto  are  not  the  genuine 
signatures  of  the  persons  whose  names  pur- 
port to  be  thereunto  subscribed,"  and  that  the 
board  "Is  not  satisfied  from  the  showing 
made  •  •  •  that  said  petltloil  Is  signed 
by  qualified  yoters  In  the  district  equal  in 
number  to  IB  per  cent  of  the  votes  cast  at 
the  last  preceding  general  election."  From 
these  findings  the  board  concluded  "that  it  is 
not  Justified  in  calling  an  election  on  said 
document"  and  that  "the  filing  of  such  docu- 
ment constitutes  no  reason  or  ground  to  sus- 
pend or  in  any  way  affect  the  levy  of  the  as- 
sessment." It  also  appears  from  the  admit- 
ted allegations  of  respondents'  petition  for 
the  writ  that  appellants  refuse  to  submit  to 
the  electors  the  question  of  whether  the  as- 
sessment should  be  levied,  and  likewise  that 
they  are  now  proceeding  to  enforce  the  as- 
sessment without  submUting  It  to  a  vote. 

[1]  When  the  board  of  directors  of  an  Ir- 
rigation district  has  passed  a  resolution  pro- 
viding for  an  assessment  of  less  than  2  per 
centum  of  the  value  of  the  assessable  proper- 
ty within  the  district  and  not  exceeding  the 
sum  of  f75,000,  and  when,  following  the 
adoption  of  such  resolution  and  within  the 
time  specified  in  the  act,  a  sufficient  number 
of  qualified  voters  have  filed  with  the  board 
a  petition  for  an  election,  the  act  provides 
that  "such  assessment  shall  not  be  levied 
without  the  election  provided  for  in  this  sec- 
tion." The  effect  of  these  provisions  is  that 
the  filing  of  such  petition  stays  the  proposed 
levy  of  assessment  until  such  election  has 
been  held  and  the  requisite  number  of  votes 
cast  in  favor  of  the  assessment.  There  Is 
nothing  in  the  statute  requiring  the  board  of 
directors  to  call  the  election.  A  failure  to 
call  the  election.  If  a  suflldent  petition  there- 
for has  been  filed,  Is,  In  substance,  an  aban- 
donment of  the  proceeding.  The  writ  ot 
mandate  can  Issue  only  "to  compel  the  per- 
formance of  an  act  which  the  law  specially 
enjoins,  as  a  duty  resulting  from  an  oflSee, 
trust,  or  station."  Section  1085,  Code  Civ. 
Proc.    The  law  does  not  specially  or  at  aU 
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eojoln  the  holding  of  the  election,  even 
tbough  Uie  requisite  number  of  qualified  vot- 
ers bave  petitioned  therefor.  From  this  It 
follows  that  the  writ  sought  for  in  this  case 
ahould  not  Issue. 

[2]  If  a  sufficient  petition  for  an  election  be 
filed,  and  if,  notwithstanding  such  petition, 
the  directors  of  a  district  attempt  to  levy 
and  collect  the  assessment  without  holding 
tbe  election,  the  act  itself  provides  a  plain, 
speedy,  and  adequate  remedy.  For,  In  addi- 
tion to  any  other  existent  remedy,  relief  can 
be  had  by  proceedings  on  the  part  of  tbe 
assessment  payers  in  accordance  with  section 
69  of  the  act,  whereby  it  is  provided  that  if 
the  board  of  directors  of  the  district  fail  to 
bring  an  action  to  determine  the  validity  of 
the  assessment,  any  assessment  payer,  within 
30  days  after  the  levy,  may  bring  such  an  ac- 
Uon. 

The  Judgment  is  reversed  and  the  cause  re- 
manded, with  directions  that  the  proceeding 
be  dismissed. 

We  concor:  CONBET,  P.  J.;  JAMES,  J. 


m  Cal.  A.  4S9) 

MANSFIELD  v.  CHAMBERS,  State  Control- 
ler.     (Civ.   1325.) 
tDUtrict  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Feb.  6,  1015.) 

1.  OmcEBS  «=>4  —  Abolition  o»  Ofticb  — 
FowEB  or  Xjcqibultohe. 

The  office  of  superintendent  and  caahier  of 
the  motor  vehicle  department,  being  wholly  of 
legislative  creation.  In  the  absence  of  consti- 
tutional limitation  upon  the  power  of  the  Leg- 
islature, was  subject  to  abolition  at  any  time  by 
act  of  the  Logialature,  since  a  public  officer, 
whose  term  and  compensation  are  not  prescrib- 
ed by  the  (jonstitntion,  has  no  contract  right 
whereby  he  can  hold,  either  office  or  salary 
against  the  will  of  the  Legislature. 

[Ed.    Note.— IV>r    other    cases,    see    Officers, 
Cent  Dig.  S  6;    I>ec  Dig.  <8=>4.] 

2.  Statutis  <5>15&— Refxal  by  Iiipucation. 

Where  there  is  no  express  repeal  of  a  prior 
statute  by  a  lat^r  one,  the  courts  will  not  de- 
dare  a  repeal  by  construction,  unless  there  is 
an  irreconcilable  repugnancy  between  the  two 
acta. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent.  Dig.  {  229 ;  Dec.  Dig.  «=3l59.] 

3.  States  ^=>44 — Officbbs— Superintendent 
akd  Cashieb  of  Motob  Vehicle  Defabt- 
iie2«T— Legislative  Poweb  oveb  OFncK. 

St  1005,  p.  816,  eeUblished  a  system  to 
regulate  tbe  use  of  motor  vehicles,  and  annexed 
the  duties  appertaining  thereto  to  the  office  of  tbe 
secretary  of  state,  authorizing  such  secretary  to 
employ  the  necessary  clerics  to  aid  him  in  the 
discharge  of  his  new  duties.  St.  1009,  p.  369, 
amended  PoL  Code,  f  415,  to  the  effect  that  the 
secretary  of  state  might  appoint  a  superintend- 
ent and  cashier  of  the  motor  vehicle  department, 
and  fixed  such  superintendent's  salary  at  $2,400 
per  year,  payable  monthly.  St.  1911,  p.  573, 
amended  and  repealed  certain  sections  of  the 
Political  Code  relating  to  the  office  of  the  secre- 
tary of  state,  and  rendered  the  provisions  of 
section  412,  as  to  tbe  office  of  superintendent 
and  cashier  of  the  motor  vehicle  department, 
practically  identical  with  those  of  tbe  statute  of 
1909.     St  1913,  p.  639,  revised  and  amended 


the  act  of  1905,  regulating  motor  vehicles,  and 
transferred  the  motor  vehicle  department  from 
the  office  of  the  secretary  of  state  to  tbe  state 
department  of  engineering.  Held,  that  since 
the  act  of  1913  was  irreconcilably  in  conflict 
with  the  previous  acta,  they  having  established 
tbe  office  of  superintendent  and  cashier  of  the 
motor  vehicle  department  merely  to  facilitate 
tbe  execution  of  the  Motor  Vehicle  Act  of  1905 
by  the  secretary  of  state,  such  office  of  superin- 
tendent of  the  motor  vehicle  department  was 
abolished  by  such  act  of  1913. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  i  49;  Dec.  Dig.  «=344.] 

Appeal  from  Superior  Court,  Sacramento 
County:  P.  J.  Shields,  Judge. 

Mandamus  by  Joseph  O.  Mansfield  against 
John  S.  Chambers,  as  Controller  of  the  State. 
From  a  judgment  for  plaintiff,  entered  upon 
defendant's  refusal  to  answer  to  petition  aft- 
er overruling  of  his  general  demurrer,  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions. 

U.  S.  Webb,  Atty.  Gen.,  and' J.  Chas.  Jones, 
Deputy  Atty.  Gen.,  for  appellant  Wm.  E. 
Klelnsorge,  Chas.  A.  Tuttle,  and  John  C. 
March,  all  of  Sacramento,  for  respondent 

PER  CURIAM.  This  is  a  proceeding  in 
mandamus,  instituted  by  the  plaintiff,  to 
compel  the  defendant,  as  controller  of  the 
state  of  California,  to  draw  and  deliver  to 
the  said  plaintiff  a  warrant  on  tbe  state 
treasurer  of  the  state  of  California  for  the 
sum  of  $200,  for  services  alleged  to  have  been 
performed  by  the  plaintiff  during  the  month 
of  January,  1914,  as  superintendent  and 
cashier  of  the  motor  vehicle  department  of 
the  office  of  secretary  of  state. 

The  petition  alleges  that  Frank  C.  Jordan, 
secretary  of  state  of  the  state  of  California, 
under  and  by  virtue  of  the  power  and  au- 
thority conferred  upon  him  by  law,  appoint- 
ed the  petitioner  as  superintendent  and  cash- 
ier of  tlie  motor  vehicle  department  of  the 
office  of  secretary  of  state,  at  an  annual  sal- 
ary of  $2,400,  payable  in  monthly  install- 
ments of  $200  out  of  the  general  fund  of 
said  state;  that  said  appointment  has  never 
been  revoked;  and  that  plaintiff,  during  and 
for  the  entire  month  of  January,  1914,  per- 
formed the  work  of  said  office.  It  is  averred 
that,  upon  the  completion  of  the  work  as 
such  superintendent  and  cashier,  etc.,  for  and 
during  said  month  of  January,  1914,  the 
plaintiff  demanded  of  the  defendant,  as  con- 
troller of  the  state  of  California,  that  he 
draw  his  warrant  In  favor  of  the  plaintiff 
for  the  sum  to  which  he  became  entitled  by 
reason  of  the  services  performed  by  him  as 
such  superintendent  and  cashier  for  the  said 
month  of  January,  and  that  the  defendant 
then  refused  and  has  ever  since  refused  to 
draw  a  warrant  in  favor  of  the  plaintiff  for 
the  sum  of  $200  in  compensation  for  the 
services  mentioned  for  the  month  referred  to. 

The  court  below  overruled  a  general  de- 
murrer to  the  petition,  and,  the  defendant  re- 
fusing .or   falling   to   answer   the   petition. 
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thereapon  rendered  and  cansed  Judgment  to 
be  entered  that  a  writ  of  mandate  Issue 
against  the  controller,  compelling  him  to 
draw  hla  warrant  tn  favor  of  the  petitioner 
agreeably  to  the  prayer  of  the  petition.  This 
appeal  Is  prosecuted  by  the  defendant  from 
eald  Judgment 

The  Legislature  of  1905  passed  an  act  en- 
titled "An  act  to  regulate  the  operation  of 
motor  vehicles  on  public  highways,  and  mak- 
ing an  appropriation  for  the  purpose  of  car- 
rying out  the  objects  of  this  act."  Stats. 
1905,  p..  816  et  seq.  By  said  act,  a  some- 
what elaborate  system  of  regulating  the  use 
and  the  manner  of  using  motor  vehicles  In 
this  state  was  established,  and  the  duties  ap- 
pertaining thereto  were,  annexed  to  and  made 
a  part  of  those  of  the,  office  of  secretary  of 
state.  It  is  not  essential  to  the  decision  of 
the  question  submitted  by  this  appeal  to 
present  here  a  detailed  review  of  the  provi- 
sions of  said  act.  It  is  enough  to  say  that 
the  duties  Imposed  upon  the  secretary  of 
state  by  said  act  were  such,  in  the  legislative 
Judgment,  as  to  necessitate  the  employment 
of  clerical  assistance  In  that  office  In  addition 
to  that  which  was  required  before  the  act  in 
question  added  the  motor  vehicle  department 
thereto.  The  Legislature  made  provision  for 
such  additional  assistance  by  section  8  of  the 
act,  whereby  an  appropriation  of  $20,000  was 
made  "for  the  purpose  of  carrying  out'  the 
objects  of  this  act,  to  be  used  by  the  secre- 
tary of  state  in  the  employment  of  the  neces- 
sary clerk  or  clerks,"  etc. 

In  the  year  1909  the  Legislature  so  amend- 
ed section  415  of  the  Political  Code  as  that 
the  secretary  of  state  was  authorized  to  ap- 
iwlnt  and  employ,  among  other  additional 
clerks  allowed  said  officer  by  said  section,  a 
"superintendent  and  cashier  of  the  motor  ve- 
hicle department"  of  said  office  pf  secretary 
of  state,  and  the  salary  for  such  superintend- 
ent, etc.,  was  fixed  at  $2,400  per  year,  pay- 
able to  the  Incumbent  thereof  in  equal 
monthly  payments.     Stats.  1909,  p.  369. 

In  1911  the  Legislature  of  that  year  pasA- 
ed^  an  act  amending  and  repealing  a  number 
of' the  sections  of  the  Political  Code  relating 
to  the  office  of  secretary  of  state  and  the 
duties  thereof.  Stats.  1911,  p.  573  et  seq. 
By  that  act  section  412  of  said  Code  was 
made  to  read,  in  part: 

"The  secretary  of  state,  to  assist  him  in  the 
discharge  of  the  duties  of  his  office,  may  appoint 
the  following  officers:  •  •  *  One  superin- 
tendent and  cashier  of  the  motor  vehicle  depart- 
ment" 

By  the  same  act  sectioa  413  of  said  Code 
was  practically  substituted  for  section  420 
thereof,  and,  In  the  place  of  the  latter  sec- 
tion, fixes  the  salaries  of  the  various  clerks 
and  officers  employed  in  bis  office  by  the  sec- 
retary of  state.  Including  the  superintendent 
and  cashier  of  the  motor  vehicle  department, 
wbose  salary  is  thereby  fixed  at  $2,400  per 
annum. 

The  Legislature  of  1913  passed  an  act 
whereby  the  act  Qt  1905,  regulating'  motor 


vehicles,  was  revised  and  amended  in  many 
particulars,  and  whereby,  furthermore,  the 
motor  vehlde  department  was  transferred 
from  the  Jurisdiction  and  control  of  the  office 
of  secretary  of  state  and  annexed  to  and 
made  a  part  of  the  state  department  of  en- 
gineering. Stats.  1913,  p.  639  et  seq.  That 
act,  which  was  approved  on  the  31st  day  of 
May,  1913,  and  which,  by  virtue  of  a  provi- 
sion contained  therein,  went  into  effect  on 
the  31st  day  of  December,  1913,  does  not  ex- 
pressly repeal  the  provision  of  section  415  of 
the  Political  Code,  or  said  section  as  amend- 
ed by  the  Legislature  of  1911,  creating  the 
position  of  superintendent  and  cashier  of  the 
motor  vehicle  department  as  one  of  the  cler- 
ical adjuncts  of  the  office  of  secretary  of 
state. 

The  Legislature  of  1913  passed  the  custom- 
ary general  appropriation  bill,  providing  for 
the  support  of  the  state  government,  and 
which  was  made  a  law  on  June  10,  1913,  and 
in  thus  providing  for  the  salaries  of  the 
secretary  of  state  and  subordinates  in  that 
office  (all  enumerated  in  said  act)  made  no 
provision  for  a  salary  for  a  "superintendent 
and  cashier  of  the  motor  vehicle  depart- 
ment"   Stats.  1913,  p.  1334. 

Obviously  the  Legislature^  by  the  enact- 
ment of  the  statute  of  1913,  supra,  intended 
to  entirely  disconnect  the  "motor  vehicle  de- , 
partment"  as  such  department  is  defined  or 
established  by  both  the  statutes  of  1905  and 
1913,  from  the  office  of  secretary  of  states 
and  it  is  equally  obvious  that  the  eSect  of  the 
latter  act  was  to  do  so.  The  result  is,  quite 
clearly,  that,  since  the  date  upon  which  the 
statute  of  1913  became  effective,  all  the  du- 
ties pertaining  to  said  department  have  not 
been  among  those  with  the  performance  of 
which  that  officer  is  charged  by  law.  In 
other  words,  the  transference  of  the  motor 
vehicle  department  from  the  control  of  the 
secretary  of  state  to  that  of  the  state  depart- 
ment of  engineering  removed  from  the  secre- 
tary of  state  all  responsibility  and  every 
duty  in  connection  with  the  motor  vehicle  de- 
partment which,  prior  to  the  enactment  of 
the  said  statute  of  1913,  it  was  incumboit 
upon  blm  to  discharge  by  virtue  of  the  act 
of  1905,  supra.  But,  as  stated,  the  statute 
of  1913  does  not,  by  express  language,  re- 
peal that  part  of  section  415  (or  412)  of  the 
Political  Code,  providing  for  a  superintend- 
ent and  cashier  of  the  motor  vehicle  depart- 
ment, and  the  petitioner  vigorously  contends 
that,  there  exists  no  such  repugnancy  be- 
tween the  provisions  of  said  statute  and 
those  of  the  act  of  1905  as  necessarily  implies 
an  intention  in  the  Legislature  to  abolish 
said  office  by  the  former  statute.  Upon  these 
propositions  the  petitioner  undertakes  to 
maintain'  that  the  office  of  superintendenc 
and  cashier  of  the  motor  vehicle  department 
still  exists,  and  that,  being  the  incumbent 
thereof,  bis  appointment  thereto  never -hav- 
ing been  revoked,  he  is  entitled  to  the  salary 
annexed  to  said  office. 
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On  the  other  band,  the  defendant  contends, 
and  upon  that  proposition  he  grounds  his 
lefosal  to  draw  his  warrant  in  favor  of  the 
petitioner  as  prayed  for  In  the  petition,  that 
the  act  of  1913,  transferring  the  control  of 
the  motor  Tebicle  department  from  the  office 
of  secretary  of  state  to  the  state  department 
of  engineering,  and  authorizing  the  depart- 
ment of  engineering  to  employ  the  necessary 
clerical  help  to  carry  oat  the  proTlslons  of 
said  act,  necessarily  operated  to  repeal  the 
proTisions  of  the  act  of  1905,  which  author- 
ised and  empowered  the  secretary  of  state  to 
employ  such  clerical  help,  including  the  su- 
perintendent and  cashier  of  the  motor  vehicle 
department,  as  he  might  find  necessary  to 
perform  the  identical  service  now  required  of 
the  department  of  engineering  by  the  act  of 
1913,  vesting  in  said  department  full  and 
exclusive  control  of  and  over  the  motor  ve- 
hicle department 

[1]  It  wUl  not  be  disputed  that: 

"A  public  officer,  at  least  one  whose  term  and 
compensation  are  not  prescribed  by  the  Constl- 
tatioo,  has  no  contract  by  which  he  can  have 
or  hold  either  his  office  or  nia  salary  against  the 
legislative  will."  Fennie  v.  Beis,  80  CaL  266, 
269,  22  Pac.  176. 

Or,  as  ia  said  In  Miller  v.  Kister,  68  CaL 
144,  8  Pac.  814: 

"Salaried  public  offices  created  by  the  lie^s- 
latore  are  not  held  by  contract  or  grant.  The 
Legislature  has  full  control  over  them,  aulesa 
restricted  by  the  Constitution,  and  may  abolish 
them  altogether,  or  impose  upon  them  new  du- 
ties or  reduce  their  salaries."  ' 

Under  the  well-settled  rule  as  thus  stated, 
It  will  not  for  an  Instant  be  questioned  that 
it  lies  within  the  legitimate  power  of  the 
Legislatare  to  abolish  at  any  time  any  pub- 
lic office  created  by  it;  there  being  no  con- 
•tttntional  limitation  upon  the  exercise  of 
such  power  In  the  particular  case  by  the  Leg- 
islatara 

The  case  of  Marquis  v.  City  of  Santa  Ana, 
103  Cal.  661,  37  Pac.  650,  cited  by  the  peti- 
tioner, ia  not  opposed  to  the  views  thus  ex- 
pressed. The  decision  in  that  case  merely 
amounts  to  this:  That  a  municipal  office 
created  by  the  Legislature  cannot  directly  or 
indirectly  be  abolished  by  a  municipal  cor- 
poration organized  aa  such  under  the  munici- 
pal corporation  act  (St  1883,  p.  93),  which  is 
a  general  law  of  the  sUte.  Readily  it  will 
be  observed  that  there  is  no  analogy  between 
that  case  and  the  one  at  bar.  No  one  will 
undertake  to  sui^rart  the  proposition  that  a 
municipal  corporation  can,  by  ordinance  or 
otherwise,  either  directly  or  indirectly, 
abolish  a  public  office  created  by  en  act  of 
the  Legislature,  which  was,  in  efTect,  what 
the  city  of  Santa  Ana,  as  a  municipal  cor- 
poration, attempted  to  do  in  the  case  cited. 
Indeed,  it  is  only  the  statement  of  a  common- 
place proposition  to  say  that  the  legislative 
body  of  a  municipal  corporation  cannot  re- 
peal any  act  or  statute  passed  by  the  Legis- 
lature of  the  state.  But  we  think  no  one  will 
question  the  proposition  that,  had  the  office 
of  cUy  assessor  of  Santa  Ana  been  solely  the 


creature  of  an  ordinance  passed  by  the  gov- 
erning body  of  that  city  in  the  exerdae  of 
corporate  powers  conferred  upon  it  by  the 
municipal  corporation  act,  which  plaxxd  no 
restriction  upon  the  corporation  in  that  re- 
spect, such  governing  body  could  at  any  time 
abolish  said  office  by  ordinance,  thus  exer- 
cising the  Identical  power  within  the  sphere 
of  its  corporate  jorisdiction  that  rests  in 
the  Legislature  with  respect  to  offices  creat- 
ed by  it  and  as  to  the  right  to  abolish  whi<A 
at  any  time  no  restriction  or  qualification  is 
imx)osed  by  the  Constitution.  • 

In  the  case  at  bar,  the  office  of  superin- 
tendent and  cashier  of  the  motor  vehicle  de- 
partment, as  a  branch  of  the  office  of  secre- 
tary of  state,  being  wholly  of  legislative  crea- 
tion, was  subject  tu  the  control  of  the  Leg- 
islature, and  therefore  to  any  regulation  or 
disposition  which  that  department  of  the 
government  might  elect  to  make  concerning 
it  And,  as  seen,  the  question  which  is  pre- 
sented here  is  whether  the  Legislature,  in  the 
exercise  of  its  well-deilned  power  to  do  so, 
has  abolished  said  office,  or,  in  other  words, 
whether  the  effect  of  the  enactment  of  the 
statute  of  1913,  supra,  was  to  abolish  said 
office  of  "superintendent  ahd  cashier  of  the 
motor  vehicle  department"  of  the  office  of 
secretary  of  stata 

[2]  The  courts  are,  with  singular  and  ob- 
vious propriety,  reluctant  to  declare  that  a 
legislative  enactment  has  been  repealed  by 
implication.  In  other  words,  repeals  by  im- 
plication are  not  and  have  never  been  favor- 
ed, and  the  courts  will  not  so  construe  the 
effect  of  a  subsequent  statute  upon  a  prior 
legislative  enactment,  where  there  is  no  ex- 
press repeal  of  the  prior  statute  by  the  later 
one,  unless  the  two  are,  as  to  the  vital  mat- 
ters to  which  they  relate  Irteconcilably  in- 
consistent with  or  repugnant  to  each  other. 
But,  e  converse,  where  there  is  an  irrecon- 
cilable repugnancy  between  the  provisions  of 
the  two,  then,  obviously,  an  intention  to  re- 
peal the  prior  statute  is  necessarily  implied. 

[3]  It  is  as  clear  as  any  proposition  can 
be  that  there  exists  an  irreconcilable  conflict 
between  the  law  of  1913  relating  to  and  regu- 
lating motor  vehicles,  and  the  law  of  1906 
relating  to  the  same  subject,  in  so  far  as  the 
latter  statute  established  the  motor  vehicle 
department  as  a  department  of  the  office  of 
secretary  of  state  and  vested  In  the  incum- 
bent of  that  office  the  authority  end  itower 
to  employ  such  clerical  assistance  to  carry 
out  the  provisions  of  that  act  as  he  might 
find  requisite.  It  is  therefore  plainly  mani- 
fest that  the  necessary  effect  of  the  act  of 
1913  was  to  abolish  the  office  of  superintend- 
ent and  cashier  of  the  motor  vehicle  depart- 
ment ;  said  office,  it  being  virtually  conceded, 
having  been  created  for  no  other  purpose 
than  to  facilitate  the  execution  of  the  pro- 
visions of  the  motor  vehicle  act  of  1905  by 
tha  secretary  of  state.  And  it  Is  a  fact  of 
more  than  ordinary  significance,  in  connec- 
tion with  the  oonslderatioB  of  what  was  the 
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ieglslatlve  Intent  wltb  respect  to  the  office 
involved  In  this  controversy,  that  the  Legis- 
lature of  1013,  as  has  been  shown,  made 
no  special  provision  in  the  general  ap_propria- 
tion  act,  as  thus  It  had  previously  done  since 
the  creation  of  that  office,  for  the  payment 
of  the  salary  of  such  officer.  This  fact  un- 
doubtedly supports  the  view  that  the  Inten- 
tion was  to  abolish  the  office,  for,  most  as- 
suredly, it  must  be  assumed,  bad  the  Legisla- 
ture not  so  intended  it  would  have  specially 
provided,  as  it  did  for  the  deputy  and  other 
•  clerical  help  in  the  office  of  secretary  of  state, 
for  the  compensation  of  the  incumbent  of 
that  office. 

At  any  rate,  we  are  unable  to  persuade  our- 
selves, after  a  careful  examination  and  com- 
parison of  the  provlsions^of  the  two  acts,  and 
a  consideration  of  the  fact  that  It  was  the 
evident  design  of  the  Legislature  to  vest  In 
the  state  department  of  engineering  entire 
and  exclusive  control  and  administration  of 
the  duties  of  the  motor  vehicle  department, 
that  the  Legislature  did  not  intend  to  repeat 
so  much  of  section  415  or  412  of  the  Political 
Code  as  purports  to  create  the  office  of  super- 
intendent and  cashier  of  the  motor  vehicle 
department,  or  that  the  necessary  effect  of 
the  statute  of  1913,  relating  to  and  regulating 
motor  vehicles,  was  not  to  do  so. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  below 
to  sustain  the  demurrer  to  the  petition. 


(26  Cal.  A.  6fiS) 
PEOPLE 


v.   OKOMOTO.     (Cr.   874.) 


(District  Court  of  Appeal,   Second  District, 
CaUfomia.     Feb.  16,  1915.) 

1.  FOBOEBY     «=»27— iNDICnCBNT— RbQUISITES 

An  information  for  forgery  charging  that 
defendant  willfully  and  with  intent  to  cheat 
and  defraud  made  a  check  payable  to  himself 
and  sliced  the  name  of  another,  well  knowing 
that  the  name  of  such  other  was  forged,  and 
willfully  and  feloniously  uttered  the  name  as 

?:enuine,  sufficiently  stated  that  the  name  was 
orged  knowingly.  The  statement  in  Pen.  Code, 
{  7,  subd.  1,  that  the  word  "willfully,"  when 
applied  to  the  intent  with  which  an  act  is 
done  or  omitted,  implies  simply  a  purpose  or 
willingness  to  commit  the  act,  implies  that  the 
person  doing  the  act  knew  what  he  was  doing, 
and,  while  standing  alone,  it  does  not  imply 
an  intent  to  violate  the  law  or  to  injure  an- 
other, yet  when  used  in  a  speci6c  statement 
showing  a  purpose  to  injure  another,  it  implies 
a  criminal  intent. 

[Ed.    Note. — For    other    cases,    see    Forgery, 
Cent.  Dig.  §  62 ;    Dec.  Dig.  <3=>27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Willful.) 

2.  Forgery  «=s>32—  Infokuation  —  Passing 
OB  L'tterino. 

Ad  iiiformatinn  charging  that  defendant 
forsed  a  check  purporting  to  be  signed  with  a 
certain  name,  and  willfully  and  feloninusly  did 
"l«iss  the  name  of  said  T.  Yoshimoto."  suffi- 
ciently diiirgt'd  the  passing  of  the  check. 

flOd.    Note.— For_  other    cases,    see    Forgery, 
Cent.  Dis.  $  64 :  Dec.  Pic  <©=».S2.1 


3.  FOEOKRY  <8=>44— PBOSBCXnTON— SUFFICIBIf* 
CT   OF    EVIDENCB. 

In  a  prosecution  for  the  forgeir  and  utter- 
ing of  a  check,  where  the  evidence  for  the  pro»- 
ecution  made  a  prima  facie  case  against  the 
defendant,  met  only  by  his  claim  that  he  bad 
signed  the  check  under  authority  given  by  anoth- 
er of  the  same  name  as  that  of  the  purported 
maker,  a  conviction  was  authorized. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  M  117-121;   Dec.  Dig.  «=>44.] 

4.  CBiinNAL   Law   «s>951  —  Jitdoicent  and 

SeSTENCB— TlMJE— Statutb. 

Under  Pen.  Code,  {  1191,  providing  that 
after  a  verdict  of  guilty  the  court  must  appoint 
a  time  for  pronoundng  judgment,  which,  with 
extensions,  shall  not  be  more  than  25  days  after 
the  return  of  the  verdict,  and  section  1202, 
providing  that,  if  the  judgment  is  not  so  ren- 
dered, the  defendant  shall  be  entitled  to  a  new 
trial,  a  defendant  who  did  not  object  to  the  pro- 
nouncing of  judgment  27  days  after  verdict,  or 
then  move  for  a  new  trial,  was  not  thereafter 
entitled  to  a  new  trial. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {(  2349-2358;  Dea  Dig.  «=> 
951.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Gavin  W.  Craig,  Judge. 

O.  S.  Okomoto  was  convicted  of  forgery, 
and  be  appeals.    AfHrmed. 

Walton  J.  Wood,  Public  Defender,  and  Da- 
vid R.  Farles,  Deputy  Public  Defender,  both 
of  Los  Angeles,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  George  Beebe  and  Robert  U. 
Clarice,  Deputy  Attys.  Gen.,  for  the  People. 

CONREY,  P.  3.  The  defendant,  having 
been  convicted  of  the  crime  oil  forgery,  ap- 
peals from  the  Judgment,  and  from  an  order 
denying  his  motion  for  a  new  trial. 

[1, 2]  After  the  verdict  the  defendant  mov- 
ed In  arrest  of  Judgment  on  the  ground  "that 
the  facts  stated  in  the  action  on  file  herein  do 
not  constitute  a  public  offense."  The  infor- 
mation, which  accuses  the  defendant  of  the 
crime  of  forgery,  charges  that  he  "did  will- 
fully, unlawfully,  fraudulently,  and  felonious- 
ly, with  intent  then  and  there  to  cheat  and 
defraud"  certain  persons,  make  and  forge  the 
name  of  T.  Yoshimoto  to  and  upon  a  certain 
instrument  in  writing  for  the  payment  ot 
money,  which  said  instrument,  being  a  check 
for  $37.50,  is  set  forth  in  full.  It  Is  in  favor 
of  G.  S.  Okomoto,  with  the  signature  "T.  Yosh- 
imoto," and  Is  alleged  to  bear  cm  the  back 
thereof  "G.  S.  Okomoto."  It  is  further  charg- 
ed that  the  defendant  "then  and  there  well 
knowing  that  the  name  of  said  T.  Yoshimoto 
was  so  falsely  made  and  forged  to  and  upon 
the  said  Instrument  in  writing  for  the  pay- 
ment of  money,  as  aforesaid,  did  then  and 
there  willfully,  unlawfully,  fraudulently,  and 
feloniously  utter,  publish,  and  pass  the  name 
of  the  said  T.  Yoshimoto  so  falsely  made  and 
forged  to  and  upon  the  said  instrument  in 
writing  for  the  payment  of  money,  with  the 
name  of  said  T.  Yoshimoto  so  falsely  made 
and  forged  to  and  upon  the  said  instrument 
in  writing,  as  aforesaid,  as  true  and  genuine. 


Ai — .Fnr  other  case>  see  Mun*  topic  and  KET-NUMBER  tn  all  K«7-Numb«re<l  DtgestaraadJiidMaal  ^ 
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with  Intent  then  and  there  to  defraud,  prej- 
odice,  and  damage"  the  said  persons. 

As  to  the  first  count.  It  is  objected  that  the 
Information  Is  Improperly  pleaded  because  it 
does  not  state  In  terms  that  the  name  was 
forged  "knowingly,"  and  does  not  state  that 
it  was  done  by  the  defendant  Icnowlng  that 
lie  had  no  authority  so  to  do.  As  to  the  sec- 
ond count,  the  objection  Is  that  the  defendant 
is  not  charged  with  passing  the  written  in- 
stnunent,  but  only  that  be  did  "pass  the  name 
of  said  T.  Toshlmoto."  While  the  Informa- 
tion is  not  a  model  of  pleading  with  respect 
to  the  points  suggested,  we  think  that  it  is 
legally  sufDcient  The  charge  that  the  de- 
fendant,' for  the  wrongful  purposes  stated, 
willfully  made  and  forged  the  name  upon  the 
instrument  described,  necessarily  carries  with 
it  the  meaning  that  he  knew  that  he  had  no 
authority  so  to  do.  It  has  been  held  that, 
where  a  defendant  Is  charged  with  the  com- 
mission of  perjury,  the  use  of  the  word  "will- 
fully" means  that  he  made  the  statement  with 
the  cousdousness  that  it  was  false,  or  with 
the  consciousness  that  he  did  not  know  that 
it  was  true,  and  with  the  Intent  that  It  should 
be  received  as  a  statement  of  what  was  true 
In  fact  People  t.  Von  Tledeman,  120  Cal. 
128,  135,  52  Pac.  155.  The  statement  In  the 
Penal  Code  (section  7,  subd.  1)  that  the  word 
"willfully,"  when  applied  to  the  intent  with 
which  an  act  is  done  or  omitted,  Implies  sim- 
ply a  purpose  or  willingness  to  commit  the 
act,  includes,  rather  than  excludes,  the  idea 
that  the  person  doing  the  act  was  fully  con- 
sdous  of,  or,  in  other  words,  that  be  knew, 
what  be  was  doing  and  all  of  the  circum- 
stances connected  therewith  which  made  the 
doing  willful.  The  word  "wlUfully"  alone,  as 
thus  used,  does  not  imply  an  intent  to  violate 
law  or  to  Injure  another ;  but,  when  the  word 
Is  used,  as  In  this  Information,  in  connection 
with  a  specific  statement  showing  a  purpose 
to  injure  another,  It  Implies  a  criminal  in- 
tuit, if  the  law  makes  the  doing  of  that  act 
with  that  purpose  a  criminal  act. 

"The  word  'willfully,'  in  the  ordinary  sense  in 
which  it  is  used  in  statutes,  means  not  mere- 
ly 'TOlnntarily'  but  with  a  bad  purpose."  Com- 
oionwealth  ▼.  Kneeland  (Mass.)  20  Hek.  220. 

In  People  v.  King,  125  Cal.  369,  58  Paa  19, 
where  the  defendant  was  charged  with  hay- 
ing talsely  forged  and  counterfeited  the  name 
of  a  certain  person  to  a  check,  the  charge  was 
held  to  be  sufficient,  and  the  court  said: 

"There  is  not  such  defect  in  matter  of  form 
at  would  tend  to  the  pre^'ndice  of  a  substantial 
right  of  defendant.  An  mdictment  or  informa- 
tion is  sufficient  if  it  substantially  conforms  to 
the  statute.  People  v.  Mahlman,  82  Gal.  685,  28 
I'ac.  145.  And  no  one  could  say  that  defend- 
ant, an  a  man  of  common  understanding,  was 
not  fnlly  informed  as  to  the  acts  which  he 
had  committed  so  as  to  enable  him  fully  to  pre- 
pare his  defense." 

[3]  At  the  trial  of  this  action  the  prosecn- 
tlon  introduced  as  a  witness  one  T.  Toshi- 
inoto,  a  resident  of  the  city  of  Los  Angeles, 
who  testified   that   the   check  In  Question, 


which  was  drawn  on  a  banlc  in  Los  Angeles, 
was  not  signed  by  blm,  and  that  he  did  not 
authorize  the  defendant  or  any  one  else  to 
sign  his  name  thereto.  He  further  said  tUat 
he  knew  the  defendant  by  sight,  but  was  not 
personally  acquainted  with  him,  and  bad  not 
had  any  business  or  social  relations  with  him. 
The  defendant  testified  that  be  wrote  the 
name  pursuant  to  permission  given  him  by 
another  T.  Toshlmoto,  who  was  a  resident  of 
Burbank,  in  Los  Angeles  county,  Cal.  The 
defense  produced  in  evidence  two  directories, 
one  published  in  San  Francisco,  and  one  pub- 
lished in  Los  Angeles,  in  each  of  which  was 
given  the  name  T.  Yoshlmoto,  with  the  resi- 
dence assigned  to  Burbank.  The  evidence 
does  not  show  whether  these  two  men,  or 
either  of  them,  had  an  account  In  the  bank. 
When  the  state's  witness  T.  Yoshlmoto  was 
on  the  witness  stand,  he  was  asked  whether 
at  the  time  in  question  he  had  any  deposit  In 
that  bank.  The  question  was  excluded,  on 
objection  by  the  defendant  It  is  now  con- 
tended on  behalf  of  defendant  that  the  evi- 
dence does  not  sustain  the  verdict,  because 
it  was  not  sufficient  to  Justify  the  Jury  In  its 
implied  finding  that  the  witness  T.  Yoshlmoto 
was  the  man  whose  name  was  forged.  This 
contention  cannot  be  sustained.  The  testi- 
mony of  the  witness  T.  Yoshlmoto,  taken  in 
connection  with  other  evidence  produced  by 
the  prosecution,  was  sufficient  to  make  a 
prima  facie  case  for  the  state.  The  testi- 
mony produced  by  the  defendant  did  no  more 
than  tend  to  raise  a  doubt  Taken  as  a 
whole,  we  cannot  say  that  the  facts  and  cir- 
cumstances shown  necessarily  destroyed  the 
efFect  of  the  evidence^ for  the  prosecution  on 
the  question  of  identity  of  the  person  whose 
name  was  signed  to  the  check.  The  situation 
in  law  is  the  same  as  if  the  defendant  bad 
testified  that  some  person  having  the  name 
T.  Yoshlmoto,  and  residing  at  some  more  dis- 
tant point,  such  as  San  Francisco,  or  some 
point  without  the  state  of  California,  had  au- 
thorized him  to  sign  this  check.  It  was  for 
the  Jury  to  say  whether  the  bare  statement  of 
the  defendant  without  the  production  of  the 
second  Yoshlmoto,  or  any  other  substantial 
corroboration,  was  sufficient  to  raise  a  rea- 
sonable doubt  in  their  minds  as  against  the 
evidence  produced  by  the  prosecution. 

[4]  The  verdict  of  conviction  in  this  case 
was  returned  on  September  17,  1014,  and 
Tuesday,  September  22d,  was  fixed  by  th» 
court  for  pronouncing  Judgment.  On  Septem- 
ber 22d  the  court  granted  defendant  leave  to 
file  an  application  for  probation,  which  appli 
cation  and  the  pronouncing  of  Judgment  were 
continued  to  September  29th,  and  on  the  29th 
"by  consent  of  the  defendant,"  continued  tc 
September  30tb.  On  September  30tb  the  de 
fendant  filed  his  motion  in  arrest  of  Judgment 
and  bis  motion  for  a  new  trial,  and  the  cause 
was  continued  to  October  2d  for  argument 
on  said  motions  and  Judgment  On  Octobet 
2d,  by  order  of  court,  the  matters  of  motion 
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and  sentence  were  continued  to  October  6th, 
and  on  October  0th,  the  said  motionB  having 
been  argued  and  submitted,  the  matters  of 
probation  and  sentence  were  continued  to  Oc- 
tober 14th.  On  October  14th  the  application 
for  probation  was  denied,  and  Jud^nent  was 
pronounced  as  shown  by  the  record.  Defend- 
ant claims  that  he  is  entitled  to  a  new  trial 
because  the  Judgment  was  not  pronounced 
within  the  time  provided  by  law. 

Where  there  is  a  motion  for  new  trial  or  in 
arrest  of  Judgment,  and  also  an  application 
for  probation,  the  court  has  the  discretionary 
power  to  extend  the  time  for  20  days  beyond 
the  original  limit  of  6  days.  In  the  absence 
of  any  request  from  the  defendant  for  a  fur- 
ther extension  (no  question  of  present  In- 
sanity being  involved),  the  extreme  limit  pro- 
vided in  the  Code  for  rendering  Judgment  is 
a  day  not  more  than  25  days  after  the  date 
of  the  return  of  the  verdict  Rankin  v.  Su- 
perior Court,  167  Cal.  188, 106  Pac.  718 ;  Pen. 
Code,  li  1191, 1202.  It  will  be  noted  that  the 
Judgment  tn  this  case  was  pronounced  27 
days  after  the  return  of  the  verdict.  The  rec- 
ord does  not  show  that  the  defendant  made 
any  objection  to  the  pronouncing  of  Judgment 
at  that  time  or  asked  for  a  new  trial,  and 
the  question  therefore  arises  whether,  under 
such  circumstances,  the  Judgment  should  be 
reversed  on  account  of  the  delay  stated.  Ac- 
cording to  section  1202  of  the  Penal  Code,  if 
the  Judgment  is  not  rendered  or  pronounced 
within  the  time  fixed  therefor  by  the  court, 
or  the  time  to  which  it  is  continued  nnder 
the  provisions  of  section  1191,  "then  the  de- 
fendant shall  be  entitled  to  a  new  trial."  Re- 
ferring to  these  sections,  the  Supreme  Court, 
in  Rankin  t.  Superior  Court,  157  Cal.  189, 
192,  106  Pac  718,  719,'  stated  their  effect  as 
follows: 

"If  judgment  was  not  prononnced  within  the 
time  bmited,  a  new  trial  was  made  imperative 
if  the  defendant  so  demred;  he  became  'entitled' 
to  it.  OThis  does  not  indicate  a  legislative  intent 
that  the  lapse  of  time  and  failure  of  the  court 
to  render  the  judgment  within  the  time  fixed 
should  oust  thi  court  of  farther  jurisdiction  to 
proceed  in  the  case  and  render  a  dismissal  nec- 
essary. On  the  contrary,  it  necessarily  implies 
that  the  jurisdiction  shall  continue,  and  that 
the  court  shall  retain  authority  to  order  a  new 
trial  and  proceed  therewith  to  verdict  and  final 
judgment.  If  the  court  should  refuse  a  new 
trial  and  render  judgment  against  the  defend- 
ant after  the  authorized  time  has  passed,  its 
action  would  be  erroneous,  and  the  judgment 
would  be  reversed  on  appeal,  if  an  appeal  should 
be  Uken." 

Here  it  appears  that  the  defendant  was  en- 
titled to  a  new  trial ;  but  it  further  appears 
that  a  new  trial  was  not  refused,  inasmuch  as 
he  did  not  ask  for  It.  In  reliance  upon  the 
above-quoted  decision,  it  has  been  held  by 
this  court  that,  in  the  absence  of  any  objec- 
tion made  by  the  defendant  at  the  time  of 
pronouncing  Judgment,  and  In  the  absence  of 
any  demand  made  by  him  for  a  new  trial  ap- 
on  the  ground  that  the  legal  time  limit  had 
expired,  the  court  might  rightfully  enter  the 


Judgment  People  ▼.  Polldi,  143  Pac.  1065. 
A  similar  opinion  was  indicated  by  this  court 
in  the  case  of  In  re  Hemstreet,  18  Cal.  App. 
639,  123  Pac.  984,  where  it  was  said  that,  nn- 
der these  sections  of  the  Penal  Code,  the  trial 
court  should,  "upon  application  therefor," 
grant  defendant  a  new  triaL 
The  Judgment  and  order  are  affirmed. 

We  ooncnr:   JAMBS,  J. :  SHAW,  J. 


(»  CaL  A.  SW) 
SaCITH  T,  moUSTRIAIi  ACCIDBNT  COM- 
MISSION OF  CAI/IFOBNXA. 
(Civ.  1634.) 

(District  Oonrt  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  16,  191S.) 

1.  Masieb  Ann  Sebvant  «=»250>%,  New,  vol. 
16  Key-No.  Series— Injuries  to  Sekvant— 

WOBKUBN'S  C!0HPBN8ATI0N   AOT— BSVIEW— 

FiNDiNas  OF  Fact. 

Under  St  1913,  p.  818,  I  84.  providing 
Oat,  on  review  of  the  proceedings  before  the 
state  Industrial  Commission  to  determine  the 
compensation  for  injuries  to  a  workman,  it  can 
be  determined  whether  the  findings  of  fact  snp- 
port  the  order,  decision,  or  award  under  review, 
and  that  the  commission's  findings  of  fact  shall 
be  conclusive  and  final,  and  shall  include  ulti- 
mate facts,  and  findings  and  conclusions  of  the 
commission,  the  commission's  findings  of  fact 
cannot  be  reviewed,  if  supported  by  any  evi- 
dence, and  its  eonclasions  of  fact  wfaidd  are 
the  conclusions  referred  to,  drawn  from  the  evi- 
dentiary facts,  are  also  finaL 

2.  Mabtxb  Ann  Sebtakt  «=92S0%,  New,  voL 
16  Key-No.  Series— Injubies  to  Seevant— 

WOBKlIXn'S  COUPBRSATION   AOP— FlHDZHQa 

— Mattbbb  OF  Fact. 

Where  the  Industrial  Accident  Commis- 
sion had  found  the  facts  relating  to  a  work- 
man's employment,  and  the  circumstances  at- 
tending the  accident  a  conclusion  that  he  was 
engaged  in  Interstate  commerce  at  the  time  is  a 
coDclusion  of  law,  not  of  fact,  and  may  be  re- 
viewed. 

3.  COMKEBCB    9=>8— Reottivation— OomKUCT- 
INO  Laws— Bmpjloteb's  LiABiLrrx. 

The  federal  Employers'  Liability  Act  (Act 
April  22,  1908,  c  140.  35  Stat.  66  [tJ.  S.  Comp. 
9t  1913,  SS  8657-8665]),  fixing  the  responsi- 
bility of  carriers  engaged  in  interstate  com- 
merce for  injuries  to  their  employes  while  em- 
ployed in  such  commerce,  resulting  from  negli- 
gence of  the  carrier  or  its  servants,  governs  the 
entire  liability  of  the  carrier  for  such  Injuries, 
and  is  exclusive  of  state  legislation  on  that  sub- 
ject BO  that  an  employe  engaged  In  interstate 
commerce  cannot  recover  under  a  state  Work- 
men's Compensation  Act  for  an  injury  receiv- 
ed in  his  employment,  but  qot  caused  by  the 
negligence  of  the  earner  or  its  employes. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  S;    Dec.  Di«.  «=>8.] 

4.  CoincEBCB  4=s27  —  Employee's  Liabeutt 

— ."EMPLOTED  in  IlfTBBSTAn  COIOtXBCK." 

A  railroad  special  watchman,  who  removed 
trespassers  from  an  interstate  tram  and  was  in- 
jared  just  after  he  aUghted  from  the  train  to 
drive  the  trespassers  oat  of  the  railroad  yard, 
was  still  employed  in  interstate  commerce  at 
the  time  he  received  his  injury,  and  cannot  re- 
cover under  the  state  Workmen's  Comi>en8ation 
Act 

TEd.  Note.— For  other  cases,  see  Commervn, 
Cent  Dig.  i  25;    Dec  Dig.  «=>27. 

For  other  definitlona,  see  Words  and  Phrasea, 
First  and  Second  Series,  Interstate  OunmerceTl 
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Certiorari  by  George  W.  Smith  agalnat 
the  Industrial  Accident  Commission  to  re- 
view the  findings  and  determination  of  the 
Commission  denying  relief  to  the  petitioner. 
Order  of  the  Commission  afilrmed. 

George  H.  Johnson  and  JcAnson  &  Phlpps, 
all  of  San  Bernardino,  for  petitioner.  Chil»- 
topher  M.  Bradley  and  H.  C.  Booth,  both  of 
San  FrandsMH  tot  respondent. 

JAMES,  J.  Proceedings  In  certiorari  to 
review  the  findings  and  determination  of  ths 
state  Industrial  Accident  Comhtission  where- 
by i>etltloner,  who  applied  for  compensation 
against  the  Southern  Pacific  Company  ander 
the  provisions  of  the  Workmen's  Compensa- 
tion Act  of  California,  was  denied  relief, 
and  his  application  dismissed. 

Petitioner  was  a  special  ofilcer  or  watch- 
man employed  by  the  Southern  Pacific  Com- 
pany at  its  railroad  yards  in  Colton,  CaL 
On  the  night  of  January  13,  1914,  a  through 
passenger  train  running  from  New  Orleans 
to  San  Francisco,  and  carrying  passengers, 
baggage,  and  express  from  points  without 
the  state  destined  for  points  within  Califor- 
nia, came  into  the  yards.  Acting  within  the 
line  of  his  duty,  petitioner  boarded  the  ten- 
der of  the  locomotive  attached  to  the  train, 
as  it  got  under  way  again,  for  the  purpose 
of  preventing  trespassers  from  getting  on  the 
cars.  As  the  train  moved  out  three  men  at- 
tempted to  board  the  "blind  bagg^age";  that 
being  the  car  nearest  the  engine,  and  tiaving 
no  door  leading  from  the  platform  to  the  in- 
terior of  the  train.  Petitioner  shouted  at  the 
men,  and  they  Jumped  from  the  platform, 
and  i>etitloner  left  the  engine  tender  and 
alighted  on  the  ground.  He  started  to  pur- 
sue the  three  men  in  order  to  drive  them 
from  the  company's  property,  and  while  do- 
ing this  his  revolver  fell  from  its  holster  and 
a  cartridge  therein  exploded,  the  bullet  strik- 
ing petitioner's  left  thigh,  where  it  inflicted 
a  flesh  wound.  For  this  accidental  injury 
snfTered  while  he  was  performing  a  service 
in  the  course  of  his  employment  petitioner 
claimed  compensation. 

The  industrial  commission  made  findings 
of  fact,  the  substance  of  which  has  been 
narrated  in  the  foregoing.  A  dismissal  of 
petitioner's  application  was  ordered  because 
it  appeared.  In  the  <q;>lnion  of  the  commis- 
sion, that  the  employment  in  which  the 
watchman  was  engaged  at  the  moment  of  the 
accident  bad  to  do  with  Interstate  commerce, 
and  therefore  his  claim  for  compensation  did 
not  fall  within  the  Jurisdiction  of  the  state 
board. 

Petitioner  challenges  these  findings,  and 
contends  that  he  was  not  engaged  In  an  em- 
ployment connected  with  interstate  com- 
merce at  the  time  he  received  his  injury, 
and  that,  Irrespective  of  that  Issue  b^ng 
found  against  him,  his  claim  was  one  which 
It  was  within  the  Jurisdiction  of  the  state 
commission  to  allow. 

11]  Before  giving  attention  to  the  principal 


questions  thus  presented,  some  notice  should 
be  taken  of  the  proposition  suggested  as  to 
how  far  in  this  proceeding  a  review  may  be 
had  of  the  findings  of  the  state  industrial 
board.  No  appeal  is  provided  to  be  taken 
from  a  decision  of  the  commission,  but  it  Is 
provided  in  section  84  of  the  act  (Stats.  1913, 
p.  SIS)  that  a  proceeding  of  review  may  be 
taken  In  either  the  Supreme  Court  or  the 
District  Courts  of  Appeal.  It  is  provided 
that  this  review  may  extend  far  enough  to 
determine  whether  the  findings  of  fact, 
when  such  are  made,  "support  the  order, 
decision,  or  award  under  review."  In  the 
subdivision  immediately  follow  is  contained 
this  provision: 

■TThe  findini^  and  conclusions  of  the  commis- 
sion on  qoestions  of  fact  shall  be  oonclusive  and 
final,  and  shall  not  be  subject  to  review ;  such 
questions  of  fact  shall  include  ultimate  facta 
and  the  findings  and  conclusions  of  the  commis- 
sion." 

Some  ambiguity  is  apparent  in  these  pro- 
visions, but  they  can  be  given  a  reasonable 
interpretation  which  will  make  efTectual  the 
evident  Intent  of  the  legislatora  We  apply 
this  construction:  The  correctness  of  the 
findings  of  fact  cannot  be  questioned  where 
there  has  beem  presented  to  the  commission 
any  evidence  to  support  them.  The  phrase 
"such  quettioiu  of  fact  shall  include  ulti- 
mate facts  and  the  findings  and  conclusions 
of  the  commission"  must  relate  wholly  to 
conclusions  of  fact,  for  the  clause  expressly 
so  declares  in  the  part  we  have  underscored. 
Ultimate  facts  are  nothing  more  than  con- 
clusions of  fact  drawn  from  the  probative 
or  evidentiary  facts;  hence  matters  of  fact 
stated  In  their  ultimate  form  cannot  differ 
from  conclusions  of  fact,  however  character- 
ized. The  Industrial  Accident  Commission 
exercises  Judicial  functions;  it  sits  as  a 
court  to  try  the  matters  pertinent  to  issues 
within  its  Jurisdiction.  There  is  every  rea- 
son for  saying,  therefore,  that  its  findings 
.should  conform  to,  and  be  Judged  by,  the 
same  general  rules  as  are  applicable  to  find- 
ings made  In  courts  of  Justice.  It  is  a  rule 
that  findings  of  the  ultimate  facts  alone  are 
not  only  sufficient,  but  are  the  most  proper 
to  be  made;  and,  while  findings  of  eviden- 
tiary facts  are  permissible,  these  will  always 
be  controlled  by  findings  of  the  ultimate 
facts  where  a  conflict  is  presented  between 
the  two.  Corea  v.  Hlguera,  1S3  Cal.  451,  95 
Pac.  882,  17  L.  R.  A.  (N.  8.)  1018;  Pe<*le  v. 
McCue,  150  CaL  196,  88  Paa  899. 

[2]  The  commission  in  the  matter  of  this 
petitioner's  application,  after  finding  the 
facts  as  to  his  employment  and  those  re- 
lating to  the  circumstances  of  the  accident, 
added  a  finding  to  this  effect: 

"That  the  applicant,  George  W.  Smith,  was 
at  the  specific  time  of  his  injury  employed  in  in- 
terstate commerce,  and  the  particular  service 
being  rendered  by  him  at  the  time  of  his  injury 
was  a  service  in  such  interstate  commerce." 

This  finding,  while  in  its  analysis  it  may 
be  said  to  cover  a  mixed  question  of  law  and 
fact,  furnishes  In  the  circumstances  ot  this 
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case  more  particularly  a  conclusion  of  law 
which  was  not  necessary  to  be  made.  No 
doubt,  It  was  expressed  more  by  way  of 
pointing  directly  to  the  reasons  for  the  opin- 
ion of  the  commissioners  that  there  was  no 
jurisdiction  in  the  state  to  adjust  the  claim 
of  petitioner.  That  conclusion,  then,  may 
be  disregarded,  as  it  is  plainly  the  Intent  of 
the  statute  to  allow  a  review  of  all  questions 
of  law  arising  upon  the  findings  of  fact. 

We  revert  again  to  the  two  main  proposi- 
tions, to  wit:  (1)  Was  the  State  Industrial 
Accident  Commission  without  Jurisdiction  to 
award  petitioner  compensation,  assuming 
that  the  applicant  was  at  the  time  of  liis  in- 
Jury  engaged  in  worlc  directly  relating  to  lU' 
terstate  commerce?  (2)  Do  the  findings  suf- 
ficiently show  that,  as  a  matter  of  fact, 
petitioner  was  engaged  in  an  act  affecting 
Interstate  commerce,  rather  than  an  act  local 
in.  Its  relation  to  the  business  of  the  em- 
ployer? 

[S]  The  Congress  of  the  United  States,  In 
April,  1908,  passed  what  is  Imown  as  the 
employers'  Liability  Act  (U.  S.  Comp.  St. 
1913,  if  8657-8665),  which  fixes  the  respon- 
sibility of  every  common  carrier  towards  its 
employes  while  engaged  in  commerce  be- 
tween the  several  states,  where  any  such  em- 
ployes are  injured  through  the  negligence  of 
the  officers,  agents,  or  other  employes  of  the 
carrier.  In  the  year  1913  the  Legislature  of 
California  passed  a  measure,  known  as  the 
Workmen's  Compensation  Insurance  and 
Safety  Act  (Stats.  1913,  p.  279),  which  pro- 
vided for  compensation  to  be  awarded  to  em- 
ployes injured  while  engaged  In  the  work  of 
their  employer  (except  in  certain  employ- 
ments not  pertinent  here),  regardless  of 
whether  the  accident  occurred  through  the 
negligence  of  the  employer,  or  bis  agents, 
servants,  or  other  employes.  It  will  be  seen, 
then,  that  as  applied  to  common  carriers, 
the  state  act  covers  precisely  the  same  field 
as  does  the  national  legislation,  with  the 
qualification  that  the  state  act  obliges  the 
employer  to  compensate  employes  for  acci- 
dental injuries  sustained  without  negligence 
on  the  part  of  his  agents  or  employes,  as 
well  as  those  arising  through  the  negligence 
of  such  persons. 

The  United  States  Congress  is  given  power 
by  the  Constitution  to  regulate  commerce 
among  the  several  statea  As  to  the  applica- 
tion of  local  or  state  statutes  made  In  the  ex- 
ercise of  the  police  power  alfecting  instru- 
mentalities of  Interstate  commerce,  it  is  said 
that  this  subject  belongs  to  the  reserve  pow- 
er of  the  states;  that  is,  the  power  may  be 
exercised  by  the  states  in  the  absence  of  legis- 
lation covering  the  same  subject  by  Congress. 
When  the  power  of  Congress,  however,  is  ex- 
erted In  the  direction  of  covering  the  matter 
sought  to  be  so  regulated,  and  Is  comprehen- 
sive to  that  end,  then  the  state  regulation 
must  give  way  before  the  superior  law.  The 
principle  Involved  is  elaborately  stated  by 
Mr.  Justice  Van  Devanter  in  the  leading  case 


of  Mondou  V,  New  York,  New  Haven  &  Hart- 
ford B.  B.  Co.,  223  U.  S.  1,  32  Sup.  Ct  169,  56 
L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44,  wherein  the 
writer  of  that  decision  quotes  the  words  of 
Chief  Justice  Marshall  in  McCuUoch  v.  Mary- 
land, 4  Wheat  316,  4  L.  Ed.  579,  as  follows: 
"If  any  one  proposition  could  command  the 
universal  assent  of  mankind,  we  might  expect 
It  would  be  this:  That  the  government  of  the 
Union,  though  limited  in  its  powers,  is  supreme 
within  its  sphere  of  action.  This  would  seem 
to  result -necessarily  from  its  nature.  It  is  the 
government  of  all ;  its  powers  are  delegated  by 
all ;  it  representi  all,  and  acts  for  all.  Though 
any  one  state  may  be  willing  to  control  its  oper- 
ations, no  state  is  willing  to  allow  others  to  con- 
trol them.  The  nation,  on  those  subjects  on 
which  it  cian  act,  must  necessarily  bind  its  com- 
ponent parts.  But  this  question  is  not  left  to 
mere  reason.  The  people  have,  in  express  terms, 
decided  it,  by  saying,  <l%is  Constitution,  and 
the  laws  of  the  United  States,  which  shall  be 
made  in  pursuance  thereof,  shall  l>e  the  supreme 
law  of  the  land,'  and  bv  requiring  that  the  mem- 
bers of  the  state  Legislatures,  and  the  officers  of 
the  executive  and  judicial  departments  of  the 
states,  shall  take  the  oath  of  fidelity  to  it. 
The  government  of  the  United  States,  then, 
though  limited  in  its  powers,  is  supreme;  and 
its  laws,  when  made  in  pursuance  of  the  Consti- 
tution, form  the  supreme  law  of  the  land,  'any- 
thing in  the  Constitution  or  laws  of  any  state 
to  the  contrary  notwithstanding.' " 

In  Seaboard  Air  Line  R.  Co.  v.  HorttHi,  233 
U.  S.  601,  34  Sup.  Ct  638,  58  L.  Ed.  1068,  the 
court  says: 

"*  *  *  It  is  settled  that,  since  C^ongreos, 
br  the  act  of  1908,  took  possession  of  the  field 
of  the  employer's  hability  to  employ^  in  inter- 
state transportation  by  rail,  all  state  laws  upon 
the  subject  are  snperseded.  [And  quoted  from 
Mondou  V.  New  York,  New  Haven  &  Hartford 
R.  R.  Co.,  supra:]  'But,  plainly,  •  •  •  it 
was  the  intention  of  Congress  to  base  the  action 
upon  negligence  only,  and  to  exclude  responsi- 
bility of  the  carrier  to  its  employes  for  defects 
and  insufficiencies  not  attributable  to  negli- 
gence.' " 

See,  also,  Taylor  v.  Taylor,  232  U.  S.  368,  34 
Sup.  Ct  350,  58  L.  Ed.  638. 

Again,  In  Michigan  Central  R.  R.  Co.  t. 
Vreeland,  227  U.  S.  59,  33  Sup.  Ct  192,  67 
L.  Ed.  417,  Ann.  Cas.  1914C,  176,  this  expres- 
sion of  the  United  States  Supreme  Court, 
written  by  Lurton,  J.,  occurs,  referring  to 
the  same  law: 

"By  this  act  Coogress  has  undertaken  to  cover 
the  subject  of  the  liability  of  railroad  companies 
to  their  employes  injured  while  engaged  in  in- 
terstate  commerce.  This  exertion  of  a  power 
which  is  granted  in  express  terms  must  super- 
sede all  legislation  over  the  same  subject  by 
the  states.  •  •  •  it  •  •  •  follows  that 
in  respect  of  state  legislation  prescribing  the 
liability  of  such  carriers  for  injuries  to  their 
employes  while  engaged  in  interstate  commerce 
this  act  is  paramount  and  exclusive." 

In  point  as  to  the  exclusive  nature  of  sim- 
ilar acts  of  Congress  are  the  cases  of  Chi- 
cago, R.  L  &  P.  R.  Co.  V.  Hardwlck  Farmers' 
Elev.  Co.,  226  U.  S.  426,  33  Sup.  Ct  174,  57 
L.  Ed.  284,  46  L.  R.  A.  (N.  S.)  203 ;  Chicago, 
B.  &  Q.  B.  Co.  V.  Miller,  226  U.  S.  513,  33  Sup. 
Ct  155,  57  L.  Ed.  323;  Simpson  v.  Shepard. 
230  U.  S.  352,  33  Sup.  Ct  729,  67  L.  Ed.  1511. 
48  L.  R.  A.  (N.  IS.)  1151;  Erie  R.  Co.  v.  New 
Ifork,  233  U.  S.  671,  34  Sup.  Ct  756.  68  U 
Ed.  1149,  62  L.  R.  A.  (N.  S.)  266. 
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The  express  declaration  In  the  decision  that 
the  federal  statute  has  taken  hold  of  the  en- 
tire subject  of  the  liability  of  a  common  car- 
rier engaged  in  Interstate  business  to  its  em- 
ployes for  accidental  injuries  suffered  by  the 
latter  while  performing  their  duties  makes  it 
unnecessary  to  digest  those  decisions  approv- 
ing the  operation  of  the  state  statutes  where 
the  national  legislation  is  not  of  such  a  char- 
acter as  to  indicate  that  Ckingress  intended  to 
cover  the  whole  field.  There  are  such  deci- 
sions, and  they  give  expression  to  the  general 
rule  that  a  state  statute  enacted  under  the 
right  of  the  reserve  power  is  not  to  be  set 
aside  or  overridden  by  the  law  of  Ck>ngress, 
unless  there  is  an  actual  repugnance.  But 
these  decisions  recognize  the  alternative  con- 
dition, that  such  state  statutes  will  be  thus 
overridden  where  Congress  has  manifested  a 
purpose  to  exercise  its  i>aramount  authority 
over  the  subject  There  may  be  cited  Sinnot 
V.  Davenport,  22  How.  227,  IQ  L.  Ed.  243; 
Missouri,  K.  &  T.  Ry.  Ca  r.  Harris,  234  U.  S. 
412,  34  Sup.  Ct  790,  58  L.  Ed.  1377;  Smith 
V.  Alabama,  124  U.  S.  46B,  8  Sup.  Ct  564,  31 
U  Ed.  508,  also  cited  in  Atlantic  Coast  R.  B. 
Ca  V.  Georgia,  234  U.  S.  280,  34  Sup.  Ct  829, 
68  L.  Ed.  1312. 

[4]  Touching  the  claim  of  petitioner  that, 
whatever  character  his  act  may  have  had  aa 
being  connected  with  the  operation  of  an  in- 
tOBtate  train  np  to  the  moment  that  he  had 
driven  the  intruders  therefrom  and  had  him- 
self alighted  on  the  ground,  bis  further  act  in 
attempting  to  drive  the  men  away  was  cme 
not  connected  with  the  first  duty,  and  was  of 
a  local  nature  only,  it  appears  that  the  act 
was  a  continuous  one  without  a  break  or  stop. 
The  watchman  caused  the  men  who  sought 
to  trespass  on  the  interstate  train  to  leave  it 
and  then.  In  the  words  of  the  finding  made 
by  the  commission,  he  "was  following  them  to 
drive  them  off  the  company's  property  when 
he  stumbled  and  bis  revolven  fell  from  the 
holster  and  was  discharged."  It  would  be  to 
mark  a  very  fine  line  of  distinction  to  say 
that  from  the  moment  the  watchman  and  the 
intmdera  stepped  from  the  interstate  train 
the  acts  of  the  former  changed  from  being  in 
aid  of  interstate  commerce  and  his  further 
moti(»8  in  pursuit  of  these  same  intruders 
became  colored  with  conditions  of  a  purely 
local  employment  The  federal  courts  have 
not  indulged  such  close  distinctions  in  ap- 
plying the  statutes.  The  facts  of  one  case 
may  be  referred  to:  A  fireman  at  Selma,  N. 
C,  had  prepared  an  engine  which  he  was  to 
accompany  on  an  intrastate  trip,  but  which 
was  to  pull  in  part  cars  brought  in  by  an  in- 
terstate train  to  their  destination.  The  time 
not  having  arrivtd  for  the  departure  of  the 
train,  the  fireman  left  the  engine  and  went  to 
his  boarding  house  on  personal  business. 
While  crossing  over  the  tracks  of  the  com- 
pany he  was  struck  by  an  engine  and  killed. 
The  federal  court  held  that  the  fireman  was 


at  the  time  of  his  death  engaged  in  work  con- 
nected with  interstate  commerce,  saying: 

"Assuming  that  the  evidence  fairly  tended  to 
indicate  the  boarding  house  as  his  (the  fire- 
man's) destioation,  it  nevertheless  also  appears 
that  deceased  was  shortly  to  depart  upon  his 
run,  having  Just  prepared  nis  engine  for  the  pur- 
pose, and  that  he  had  not  gone  beyond  the  limits 
of  the  railroad  yard  when  he  was  struck. 
There  is  nothing  to  indicate  that  this  brief  visit 
to  the  boarding  house  was  at  all  out  of  the  or- 
dinary, or  was  inconsistent  with  his  doty  to 
his  employer."  North  Carolina  B.  B.  Co.  v. 
Zachary,  232  U.  S.  248,  84  Sup.  Ct  805,  58  L. 
Ed.  691,  Ann.  Cas.  1914C,  159. 

So  here,  the  findings  support  the  view  that 
the  petitioner,  when  he  started  to  drive  the 
trespassers  from  the  company's  property,  was 
performing  an  act  consistent  with  bis  entire 
duty  of  ridding  the  Interstate  train  of  per- 
sons who  sought  to  Intrude  thereon  without 
leave  or  right 

The  conclusions  herein  expressed  on  the 
several  contentions  advanced  by  petitioner 
are,  therefore,  favorable  to. the  determination 
as  made  by  the  Industrial  Accident  Commis- 
sion, which  declined  Jurisdiction  of  petition- 
er's application  and  dismissed  his  claim. 

The  proceeding  and  order  brought  under  re- , 
view  are  aflirmed. 

We  concur:    CONRET,  P.  J.;  SHAW,  J. 


(26  Cal.  A.  664J 
FEBGUSON  V.  SUPERIOR  COUBT  IN  AND 
I  FOB  KEBN  COUNTY  et  aL 

(Civ.  1639.) 

(District  C!ourt  of  Appeal,  Second  District,  Cali- 
fornia.   Feb.  16,  1915.) 

1.  PBOBXBinON    «5>3— ReMOVAI.    of    OFnOKB 

I    —Statute. 

I  No  appeal  lying  from  a  decree  of  the  supe- 

I  rior  court,  depriving  any  officer  within  its  juris- 
diction of  his  office  for  misconduct,  undec.  Pen. 
'  Code,  S  772,  providing  that  any  such  officer  may 
I  be  so  removed,  the  accused  may  have  the  bene- 
fit of  the  writ  of  prohibition  in  a  proper  case. 

(Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  U  4-19;  Dec.  Dig.  «s>3.] 

2.  Shebiits  ano  Constables  «=>77  —  Ddtt 

OF  CORBTABLB  —  PBOSECDTIONS  FOB   MiSDB-  ■ 
MBANOBB. 

Where  a  constable  failed  to  cause  the  pros- 
ecution of  certain  persons  for  the  commission 
of  misdemeanors  not  committed  in  his  presence, 
he  was  guilty  of  no  neglect  of  official  duty,  since 
the  duty  of  such  an  officer  to  initiate  such  prose- 
cutions by  complaint  is  no  greater  than  tliat  of 
a  private  citizen. 

[EM.  Note. — For  other  cases,  see  SheritFs  and 
Constables,  Cent  Dig.  K  100,  108,  110,  112, 


115,  116;   Dec  Dig. 

3.  Abbest  9=963— Abbbst  wnBOxrr  Wabbant 

— MiSDEUEANOBS. 

Under  Pen.  Code,  |  836,  providing  that  a 
peace  officer  may  make  an  arrest  without  war< 
rant  for  a  public  offense  committed  or  attempt- 
ed in  his  presence,  etc.,  a  constable  has  no  au- 
thority to  arrest  without  a  warrant  for  a  mis- 
demeanor, except  where  the  offense  is  committed 
in  his  presence. 

[Ed.  Note. — For  other  cases,  see  Arrest,  Cent 
Dig.  ii  145-156;    Dec.  Dig.  <S=»63.] 
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4.  SujEKurra  AiTD  Constables  €=»102  — Ab- 

BKST    WITHOUT    WaBKAHT— MlBDKMKAKOBS— 

Statute. 

Pen.  Code,  i  315,  provides  that  whoever 
keeps  a  bawdyhouse,  or  willfall7  resides  in  such 
honse,  is  guilty  of  a  misdemeanor.  On  prose- 
cution of  a  constable  for  failure  to  arrest  cer- 
tain persons  so  living  it  was  not  alleged,  in  the 
language  of  tiie  statute,  tliat  they  willfnUy  re- 
sided tnerein.  Held,  that  such  constable  was 
not  charged  with  knowledge  of  the  commission 
of  the  offense  so  as  to  render  a  neglect  of  his 
official  duty  any  failure  to  arrest  such  persona 
as  for  a  misdemeanor  committed  in  his  presence. 

[Ed.  Note.— For  other  cases,  ses  Sheriffs  and 
Constables,  Cent  Dig.  {  179;    Dec.  Dig.  «=> 

5.  Pbostitutiow  «=5»1— Dbstnitiok. 

"Prostitution"  means  the  common  and  in- 
discriminate engaging  in  sexual  intercourse  by 
a  woman  with  all  persons  who  offer  for  hire  or 
the  equivalent 

[Ed.  Note.— For  other  cases,  see  Proctitntion, 
Cent  Dig.  i|  1,  2;   Dec  Dig.  <3=3l. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Prostitution.] 

8.  Shebiffb  ard   Constables   «=>102— Ae- 
best    without    Waxbant— Misdeheanob — 
Pbbsons  LiyiNO  in  Bawdthouse— Statute. 
Under  Pen.  Code,  §  315,  providing  that  in 
prosecutions  for   keeping  a   bawdyhouse,   com- 
mon repute  may  be  received  as  competent  evi- 
dence of  the  character  of  the  bouse,  the  fail- 
ure of  a  constable  to  act  on  such  common  re- 
pute in  arrestinc  the  keeper  or  inmates  of  such 
houses,  as  for  a  misdemeanor  committed  in  his 
presence,  though  it  mieht  excuse  him  if  he  did 
so  arrest,  is  not  a  neglect  of  bis  official  duties, 
since  discretion  must  be  vested  in  a  peace  of- 
ficer in  making  an  arrest  without  warrant 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  I  179;  Dec.  Dig.  «=» 
102.] 

7.  Shebitfs  and  Constables  4=>13  — Neg- 
lect or  Official  Duty  —  Kemovaij — Stat- 
ute. 

The  failure  of  a  constable  without  process 
to  arrest  or  to  swear  out  a  complaint  when  ac- 
quainted with  faets  naturally  implying  that 
such  offenses  as  prostitution  are  being  com- 
mitted, is  not  such  neglect  of  his  official  duty  as 
subjects  bim  to  removal  from  office  and  a  penal- 

Sof  $500  under  Pen.  Code,  S  772,  providing 
at  the  superior  court  may  so  decree  when  any 
officer  within  its  jurisdiction  has  neglected  or 
refused  to  perform  his  official  duties,  since  such 
construction  of  the  act  would  strip  the  officer 
of  aU  discretion  in  the  making  of  such  arrest 
for  such  misdemeanors  as  vagrancy  and  the 
keeping  of  gaming  houses  and  houses  of  ill  fame. 
[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {{  28,  29;  De&  Dig.  <Ss> 
18.) 

Application  for  writ  of  prohlbitton  by  Sam- 
nel  T.  Ferguson  against  the  Superior  Court 
of  the  State  of  California  in  and  for  the 
County  of  Kern,  and  the  Honorable  Howard 
A.  Pealra    Peremptory  writ  issued. 

Borton  Sc  Thelle,  of  Bakersfleld,  for  peti- 
tioner. Kaye  &  Siemon,  of  Bakersfleld,  for 
respondents.  James  F.  Farraher,  amicus  cu- 
rias. 

SHAW,  J.  While  petitioner  held  the  office 
of  constable  of  the  Sixteenth  township  of  the 
county  of  Kem,  an  accusation  was  filed 
against  him  In  the  superior  court  of  that 
county  by  J.  C.  Barrett  under  the  provisions 


of  section  772  of  the  Penal  Code,  purporting 
to  charge  him  with  neglect  in  the  perform- 
ance of  the  official  duties  pertaining  to  his 
office,  and  praying  for  his  removal  as  such  of- 
ficer, and  that  he  be  adjudged  to  pay  the 
relator  the  sum  of  $500  as  in  said  section 
provided.  The  accusation  at  length  is  as  fol- 
lows: 

"That  at  and  In  said  Sixteenth  township  of 
the  county  of  Kem  there  is  now  and  has  been 
for  more  than  two  years  last  past  a  certain 
place  known  as  Boust  City,  which  has  been  and 
IS  now  inhabited  by  a  large  number  of  women 
and  gliis  who  have  been  and  now  are  living  In 
houses  of  prostitution  or  cribs  and  maintaining 
and  keeping  said  places  aa  disorderly  houses  or 
houses  of  ill  fame;  that  such  bouses  have  been 
resorted  to  by  divers  and  sundry  persons  for 
tbe  purpose  of  prostitution  and  lewdness :  that 
■neh  places  have  been  c(»ducted  openly  and 
notoriously,  and  within  the  knowledge  and  in 
open  view  of  a  large  number  of  persona  residing 
in  the  city  of  Taft  and  in  said  township ;  that 
public  dance  halls  are  maintained  and  kept  at 
such  places  by  numerons  persons,  wliich  said 
dance  halls  are  kept  and  maintained  as  an  ad- 
junct to  and  in  connection  with  the  said  houses 
of  prostitution ;  that  said  dance  halls  have  been 
carried  on  and  conducted  in  a  noisy,  offensive, 
and  indecent  manner,  so  that  the  music  and  the 
hallooing  and  yelling  which  has  from  time  to 
time  emitted  or  arisen  from  such  places  has  been 
beard  a  long  distance  there&om,  and  that  said 
dance  halls  and  houses  of  prostitution  have  been 
conducted  in  such  a  manner  that  tbe  peace  and 
quiet  of  the  neighborhood  has  been  and  is  con- 
stantly disturb^  thereby;  that  said  houses  of 
prostitution  consist  of  small  buildings  common- 
ly known  aa  cribs,  and  have  been  built  and 
erected  for  the  purpose  of  prostitution  and 
lewdness ;  that  the  women  and  girls  who  inhabit 
the  same  and  reside  therein  conduct  themselves 
in  a  vile  and  indecent  manner,  by  using  vile, 
profane,  and  indecent  language,  and  by  dressing 
and  clothing  themselves  in  vile,  suggestive,  and 
lewd  clothing,  and  by  indulging  in  the  excessive 
use  of  intoxicatiiig  drinks;  that  a  numb^  of 
saloons  are  conducted  and  maintained  by  divers 
persons  in  said  Boust  City,  and  that  said  sa- 
loons are  frequented  and  resorted  to  by  female 
prostitutes  and  by  the  hangers-on  of  said  Boust 
City,  and  the  iiartners  and  accomplices  of  the 
said  women  and  girls  so  living  and  residing  in 
said  houses  of  prostitution ;  that  tlie  said  cribs 
have  been  erected  and  leased,  and  are  now  being 
leased,  by  one  E.  J.  Boust  for  the  purpose  and 
with  the  intent  that  the  same  shall  be  occupied 
as  bouses  of  prostitution. 

"That  the  defendant  has  now,  and  has  at  aU 
times  within  two  years  last  past  had  knowledge 
of  all  the  facts  in  the  paragraph  last  above  al- 
leged, and  has  on  divers  and  sundry  occasions 
been  present  at  said  Boust  City,  and  has  seen 
women  and  girls  living  and  residing  in  houses 
of  prostitution,  and  has  seen  the  said  dance  halls 
conducted  and  carried  on  in  the  manner  last 
above  alleged,  and  has,  at  all  time,  had  knowl- 
edge of  said  condition  of  affairs,  but  he  has  at 
all  times  failed,  refused,  and  neglected,  and  still 
fails,  refuses,  and  neglects,  to  cause  the  prose- 
cution or  the  arrest  of  any  of  the  persons  let- 
ting said  cribs  for  the  purpose  of  prostitution, 
or  any  of  the  persons  residing  therem." 

Bespondent,  who  Is  petitioner  here,  inter- 
posed a  demurrer  upon  the  gpround,  among 
others,  that  said  accusation  failed  to  state 
facts  sufficient  to  constitute  a  grround  for  re- 
moval from  office  under  section  772  of  the 
Penal  Code.  This  demurrer  was  overruled, 
whereupon   the   respondent  filed  an   answer 
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and  the  court  proceeded  with  the  trial  of  the 
case.  After  the  evidence  had  been  Intro- 
dnced,  and  before  the  making  of  findings  and 
the  rendition  of  any  decree  or  Judgment  there- 
in, the  respondent  applied  to  this  court  for 
a  writ  of  prohibition  to  be  directed  to  the 
superior  court  of  Kern  county  and  Hon.  How- 
ard A.  Peairs,  Judge  of  said  court,  prohibiting 
him  from  any  further  proceeding  in  said  mat- 
ter. 

[1]  The  theory  upon  which  petitioner  in- 
sists upon  the  Issuance  of  the  writ  is  that, 
notwithstanding  the  fact  that  the  accn8ati<m 
fails  to  allege  any  neglect  of  ofllclal  duty  per- 
taining to  the  office,  without  which  it  is  claim- 
ed the  court  has  no  Jurisdiction  to  entertain 
the  proceeding,  the  conrt  threatens  to,  and 
will,  unless  prohibited  from  so  doing,  render 
a  decree  removing  him  from  office,  and  enter 
a  Judgment  against  him  for  $500  In  faror  of 
■aid  J.  C.  Barrett,  as  informer.  That  no  ap- 
peal lies  from  a  decree  and  Judgment  in  such 
a  proceeding  Is  directly  adjudicated  in  the 
case  of  In  re  Curtis,  IDS  Cal.  661,  41  Pac.  793 ; 
and  that  an  accused  may  have  the  benefit  of 
the  writ  of  prohibition  in  a  proper  case  Is  de- 
termined in  the  cases  of  Siebe  r.  Superior 
Conrt,  114  CaL  661,  46  Pac.  456,  and  GUde  t. 
Superior  Court,  147  Cal.  21,  81  Pac.  225. 

[2-4]  WliUe  the  accusation  proceeds  at 
length  in  setting  forth  a  deplorable  condition 
as  to  rice  and  depravity  existing  in  "Boust 
CUy,"  the  only  specific  charges  of  neglect  on 
the  part  of  petitioner  to  perform  his  official 
doty,  as  set  totth  in  the  accusation,  are: 
First,  his  failure  "to  cause  the  prosecution  or 
the  arrest  of  any  persons  letting  said  cribs 
for  the  purpose  of  prostitution";  and,  sec- 
ond, his  failure  to  cause  the  prosecution  or 
arrest  of  "any  of  the  persons  residing  there- 
in." Section  316  of  the  Penal  Code  provides 
that: 

"Every  person  who  lets  any  apartment  or 
tenement,  knowing  that  It  is  to  be  used  for  the 
purpose  of  assignation  or  prostitution,  is  guilty 
of  a  misdemeanor." 

And  section  31S,  Peoal  Code,  provides  that: 

"Svery  person  who  keeps  a  house  of  ill  fame 

in  this  state,  resorted  to  fpr  the  purposes  of 

prostitution,    •    •    •    or  who  willfully  resides 

in  aucb  house,  is  guilty  of  a  misdemeanor." 

We  are  not  directed  to  any  provision  dt 
law  which  Imposes  upon  a  constable  the  duty 
of  instituting  proceedings  for  the  prosecution 
of  public  offenders  committing  misdemean- 
ors. Such  proceedings  are  instituted  by  the 
flUng  of  verified  complaints  with  a  magis- 
trate, and  no  greater  duty  in  this  regard  de- 
volves upon  a  constable  as  such  than  upon  a 
private  citizen,  unless  where  an  offense  ia 
attempted  or  committed  In  his  presence. 
Hence  his  failure  to  cause  the  prosecution  of 
these  persons  who  were  guilty,  according  to 
the  accusation,  of  a  misdemeanor,  constituted 
no  neglect  of  his  official  duty. 

A  constable  Is  a  peace  officer  and  as  to 
pobUc  offenses  of  the  degree  of  misdemeanors 
he  has  no  authority  to  make  arrests  unless 


armed  with  a  warrant,  save  and  except  in 
those  cases  where  the  offense  Is  committed  in 
his  presence.  Pen.  Code,  S  836.  It  Is  not  al- 
leged that  the  women  residing  in  said  houses 
of  prostitution  were,  In  the  language  of  the 
statute,  "willfully  residing  therein."  On  the 
contrary,  from  aught  that  appears,  their  pres- 
ence there  may  have  been  due  to  duress  or 
other  causes  showing  an  entire  absence  of 
the  element  of  willfulness  necessary  to  con- 
stitute the  offense,  and  which  might  excuse 
such  residence.  Conceding  that  such  fact 
might  constitute  some  other  and  more  serious 
offense,  petitioner  is  not  charged  with  a 
knowledge  of  the  commission  of  said  offense. 

[6, 6]  Prostitution  means  common,  indis- 
criminate. Illicit  Intercourse  for  hire.  It  is 
the  practice  by  a  female  in  offering  her  body 
to  an  indiscriminate  Intercourse  with  men  for 
money  or  its  equivalent  While  the  statute 
(section  315,  supra)  provides  that  in  prosecu- 
tions for  keeping  a '  house  of  prostitution, 
common  repute  may  be  received  as  competent 
evidence  of  the  character  of  the  house  and 
the  women  resorting  to  it,  nevertheless  the 
failure  of  a  constable  to  act  upon  such  com- 
mon repute  In  arresting  the  keeper  or  inmates 
thereof  would  not  constitute  a  neglect  of  his 
official  duties,  although  it  might  excuse  such 
action  if  he  did  arrest  them.  Necessarily  a 
large  discretion  must  be  vested  in  a  peace  of- 
ficer in  making  an  arrest  without  a  warrant. 
Having  the  power  to  disperse  mobs  and  oth- 
erwise preserve  the  peace,  it  follows  that  he 
may  enforce  his  orders  by  making  arrests  as 
a  "necessary  means  of  performing  such  duty, 
hut  it  is  improbable  that  two  officers  would 
exercise  equal  leniency  or  manifest  the  same 
degree  of  patience  or  discretion  before  mak- 
ing arrests  in  enforcing  their  orders. 

Respondents  dte  the  case  of  People  v. 
Craig,  152  Cal.  42,  91  Pac.  997,  wherein  the 
Supreme  Court  Justified  the  act  of  an  officer 
without  a  warrant  In  making  an  arrest  of  a 
vagrant  who  resisted  to  the  extent  of  commit- 
ting a  grievous  assault  upon  the  officer;  it 
being  there  held  that: , 

"If,  •  •  *  he  [the  officer]  could  testify 
from  actual  knowledge  to  every  element  of  the 
offense,  the  offense  must  have  been  committed 
in  his  presence." 

It  does  not  follow  that  because  an  officer 
may  without  process  be  Justified  or  excused 
by  reason  of  information  ui>on  which  he  acts 
in  making  arrests  for  misdemeanors,  such  as 
vagrancy,  prostitution,  and  th6  letting  of 
houses  for  prostitution,  a  failure  to  act  ujpoa 
the  same  Information  would  constitute  a  mis- 
demeanor on  the  part  of  the  officer  for  neg- 
lect of  official  duty.  We  cannot  believe  that 
the  Supreme  Court  in  the  Craig  Case  would, 
iiniler  the  circumstances  there  existing,  have 
upheld  a  decree  of  ouster  had  the  officer  neg- 
lected to  make  the  arrest  for  vagrancy. 

Such  offenses  as  vagrancy,  prostitution  and 
(usually)  the  letting  of  houses  for  prostitu- 
tion, depend  for  their  criminal  character,  not 
upon  a  single  act,  but  upon  a  aeries  of  acts 
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extending  over  a  considerable  period  of  time, 
and  are  criminal  offenses  because  of  tbeir 
continuance  and  repetition.  From  the  very 
nature  of  tlte  offense  of  letting  a  house  for 
prostitution  and  the  conducting  of  prostlta- 
tlon  therein,  such  offenses  are  rarely,  if  ever, 
committed  in  the  presence  of  the  officer;  and 
while  he  may  have  had,  as  a  result  of  In- 
'  forma  tion  obtained  from  varions  sources  an 
acquaintance  with  the  fact,  and  hence  In  a 
limited  sense,  knowledge,  of  the  commission 
of  such  offenses,  nevertheless  tbe  act  which 
would  require,  as  a  positive  official  duty,  the 
making  of  an  arrest  without  a  warrant  was 
not  committed  in  his  presence.  While  an  of- 
ficer may  be  Justified,  or  at  least  excused,  for 
making  a  raid  and  arresting  the  inmates  of  a 
reputed  house  of  prostitution,  nevertheless  he 
does  80  at  his  own  risk.  "Making,  as  we  are 
disposed  to  make,  all  proper  allowance  tot 
zeal  of  police  officers  [or  other  officers]  in 
dealing  with  persons  who  are  supposed  to  be 
bad  members  of  society,  it  is  the  duty  of  all 
courts  to  prevent  good  or  bad  citizens  from 
being  unlawfully  molested.  Official  Illegality 
is  quite  as  reprehensible  as  private  violations 
of  law.  The  law  of  the  land  must  be  accept- 
ed by  every  one  as  the  only  rule  which  can 
be  allowed  to  govern  tbe  Uberties  of  citizens, 
whatever  may  be  tbelr  ill  desert."  Sarah 
Way's  Case,  41  Mich.  299,  1  N.  W.  1021. 

[7]  In  this  case  respondents  have  present- 
ed tbe  written  opinion  of  the  trla'l  court 
wherein  much  of  the  evidence  up<Mi  which 
its  conclusion  was  based  is  set  forth,  and  it 
is  apparent  that  the  court  acted,  not  upon 
the  theory  that  the  misdemeanors  had  been 
committed  In  tbe  presence  of  the  officer,  but 
that  he  was  acquainted  with  tacts  from 
which  the  natural  Inference  to  be  drawn  was 
that  tbe  offenses  were  being  committed,  and 
that  knowledge  of  such  facts  required  him  to 
arrest  or  cause  tbe  tnrosecntlon  of  tbe  In- 
mates. 

We  cannot  subscribe  to  the  proposition  that 
tbe  failure  of  an  officer  without  process  to 
make  an  arrest  under  such  circumstances,  or 
to  swear  to  a  complaint  and  cause  the  prose- 
cution of  the  offenders,  constitutes  a  misde- 
meanor, to  wit,  neglect  of  official  duties,  for 
which  he  may  be  removed  from  office.  Under 
such  circumstances,  to  subject  him  to  a  prose- 
cution under  the  provisions  of  section  772, 
Penal  Code,  at  tbe  relation  of  one  seeking  to 
recover  the  |500  penalty  provided  therein, 
would  not  only  impose  unnecessary  and  Intol- 
erable burdens,  but  strip  him  of  all  discre- 
tion in  tbe  making  of  arrests  for  misdemean- 
ors, and  require  him  at  his  peril  to  make  ar- 
rests of  vagrants,  prostitutes  and  Inmates  of 
houses  of  prostitution  upon  common  repute 
or  information.  We  are  not  disposed  to 
criticize  officers  for  their  zeal  in  dealing  with 
persons  who  are  bad  members  of  society ;  on 
tbe  contrary,  they  are  to  be  commended  for 
sncb  zeal.  On  the  other  band,  where  such 
offenders  may  be  dealt  with  under  process 


Issued  by  the  court  upon  a  complaint  present- 
ed by  any  citizen  having  regard  for  the  wel- 
fare of  tbe  community,  the  action  of  tbe  offi- 
cer in  making  an  arrest  for  such  offenses 
without  a  warrant  must  be  left  largely  to  bis 
discretion. 

It  is  ordered  that  tbe  peremptory  writ  is- 
sue as  prayed  for. 

We  concur:    CONREJT,  P.  J.;  JAMES,  J. 


(M  Cal.  A.  CS) 

COOPER  et  aL  ▼.  SUPERIOR  COURT  OF 
SAN  JOAQUIN  COUNTY.     (Civ.  13S0.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Feb.  23,  1915.    ReheariiiK  Denied 
by  Supreme  Court  April  19,  1915.) 

1.  Pbocess  «sal87— Suukohs  — SumcixifCT. 

A  service  of  Bummons  by  one  whose  affidavit 
of  service  failed  to  show  that  he  was  over  the 
age  of  18  years  was  insufficient 

[Ed.  Note. — For  other  cases,  see  Process,  Cent 
Dig.  H  177-180;    Dec  Dig.  «=»187.] 

2.  Ckbtiorabi  «=»42— PBOcxKDiifes— TncB. 

The  remedy  by  certiorari  to  review  and 
set  aside  a  judgment  is  barred  by  the  lapse  of 
time  within  which  an  appeal  from  the  judgment 
may  be  taken,  unless  circumstances  of  an  ex- 
traordinary character  are  shown  to  have  inter- 
vened; but  petitionerB,  seeking  to  set  aside  a 
judgment  foreclosing  a  mortgage,  should  seek 
relief  by  some  appropriate  proceeding  in  which 
the  purchaser  at  the  foreclosure  s^e,  if  any, 
or  other  persons  in  interest  may  have  an  op- 
portunity to  be  heard;  and,  where  18  years  had 
elapsed  since  the  judgment  tbe  mere  statement 
that  petitioners  were  not  in  fact  served  with 
summons  and  had  no  knowledge  of  the  pendency 
of  tbe  action  would  not  justify  the  issuance  m 
tbe  writ 

[Ed.  Note. — For  other  cases,  see  Certiorail, 
Cent  Dig.  {{  64-73,  76-70,  81-84,  87;  Dec. 
Dig.  «=>42.] 

Petition  by  William  B.  Cooper  and  another 
for  writ  of  review  against  the  Superior  Court 
of  San  Joaquin  County.    Writ  denied. 

A.  H.  Carpenter,  of  Stockton,  tor  peti- 
tioners. 

PER  CURIAM.  Petition  for  writ  of  re- 
view. It  Is  alleged  that  In  February,  1897, 
an  action  was  commenced  in  tbe  saperior 
court  of  San  Joaquin  county  by  N.  Arata, 
plaintiff,  against  William  E.  Cooper  and  An- 
nie Cooper,  defendants,  for  the  foreclosure 
of  a  mortgage;  that  return  of  service  of  sum- 
mons  was  made  by  one  J.  L.  Nye,  whose  af- 
fidavit of  service  failed  to  show  that  he  was 
over  the  age  of  18  years;  that  said  sum- 
mons was  never  in  fact  served  upon  the  de- 
fendants in  the  action;  that  the  default  of 
defendants  to  answer  was  entered  and  decree  - 
of  foreclosure  thereafter  made  and  entered 
on  February  23,  1897;  that  defendants  had 
no  notice  or  knowledge  of  the  pendency  of 
said  action  or  of  the  judgment  entered  there- 
in until  tbe  21st  day  of  October,  1914.  Pett- 
tioners  pray  that  defendant  be  called  upon 
to  show  cause  why  said  Judgment  should  not 
be  set  aside  and  annulled. 
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[1]  The  service  ot  sammons  was  Insaffl- 
dent  (Lyons  v.  Cuimingham,  66  Cal.  43,  4 
Pac  938),  but  we  do  not  think  the  Judgment, 
after  so  great  a  lapse  of  time,  should  be  set 
aside  In  this  somewhat  summary  manner. 

[2]  Petitioners  should  seek  relief  by  some 
appropriate  proceeding  in  which  the  purchas- 
er at  the  foreclosure  sale,  if  there  was  such 
sale,  or  other  persons  having  an  interest  In 
the  property  arising  out  of  such  foreclosure 
proceedings,  may  have  an  opportunity  to  be 
heard. 

It  has  been  held  that  the  remedy  by  cer- 
Uorari  la  barred  by  the  lapse  of  time  within 
which  an  appeal  from  the  Judgment  may  be 
taken,  unless  circumstances  of  an  extraordi- 
nary duiracter  be  shown  to  have  intervened. 
Keys  T.  Maria  County,  42  Cal.  256;  Rey- 
nolds V.  Superior  Court,  64  Cal.  372,  28  Paa 
121;  Smith  v.  Superior  Court,  97  CaL  348, 
32  Pac.  322.  Eighteen  years  have  passed 
since  the  Judgment  vres  entered.  We  think 
the  mere  statement  that  petitioners  were  not 
In  fact  served  with  summons  and  had  no 
knowledge  of  the  pendency  of  the  action  is 
not  enough  to  Justify  the  Issuing  of  the  writ 
Some  facts  or  circumstances  explaining  why 
they  had  no  knowledge  or  the  means  of 
knowledge  of  so  Important  a  matter  affect- 
hig  their  title  to  the  property  should  appear. 

The  writ  Is  denied. 

(»  Cal.  A.  SO) 

ALEXANDER  ▼.  BOSWORTH  et  aL 
(Civ.  1307.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Feb.  18,  1915.) 

1.  Husband  and  Wifb  «=>2e2— Convktancb 
TO  Wmc  BY  Husband— Pbesumption. 

Where  property  is  purchased  by  a  husband 
with  community  funds  and  thereafter  conveyed 
to  the  wife,  the  presumption  is  that  a  gift  was 
intendrd. 

TEd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |§  913,  914;  Dec.  Pig.  «=> 
262.1 

2.  Husband   and   Wint  «=»49%  —  Convet- 

ANCI  TO   WiFB  BT  HOBBAN  D— INTENTION  0» 

HusBANn — Question  fob  Coubt. 

In  case  of  a  conveyance  by  husband  to  wife, 
it  is  for  the  court  to  determine  from  bis  acts, 
declarations,  and  conduct  at  the  time  whether 
he  intended  a  gift 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |g  249-255;  Dec  Dig.  <8=> 
49%.] 

3.  CoBPOBATioNB  «=>120  — Sale  op  Stock  — 

AOKEEKENT  TO  BjEFUBCHASE— TEN  DEB. 

Where  plaintiff,  who  had  an  option  to. re- 
turn stock  to  defendant  who  bad  sold  it  to  him, 
if  it  was  not  worth  a  certain  price  on  a  certain 
date,  did  not  so  make  an  absolute  offer  of  re- 
tain, bat  merely  suggested  that  the  defendant 
perform  bis  agreement  accepting  in  lieu  there- 
of, from  the  defendant  an  indefinite  extension  of 
the  time  during  which  such  agreement  should 
remain  good,  there  was  no  waiver  by  the  defend- 
ant of  the  tender  back  of  stock  necessary  to 
charge  him  uu  the  original  contract,  since  to 
raise  an  implied  waiver,  there  must  be  a  distinct 
and    alMolute    refusal    to    perform    a   promise, 


which  must  be  treated  as  such  by  the  adverse 
par^. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  496,  604;   Dec  Dig.  i^=3l20.] 

4.  Husband  and  Wife  «=3l71 — ^Wife's  Es- 
tate—Status AS  "Subety"— Hypotheoa- 

TION   OF  PboPEBTY. 

Where  a  wife  joined  her  husband  In  the 
execution  of  a  trust  deed  to  her  land  to  secure 
performance  by  him  of  a  contract  to  repurchase 
stock  sold  by  him  if  it  did  not'  reach  a  certain 
price,  such  wife  t>ecame  surety  for  her  husband 
under  Civ.  Code,  i  2831,  providing  that  a  sure- 
ty is  one  who,  at  the  request  of  another,  to  se- 
cure him  a  lienefit,  hypothecates  property  as 
security  for  the  performance  of  an  act  in  favor 
of  a  third  person. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Di?.  {{  671-683,  721,  950,  961; 
Dec.  Dig.  «s>171.l 

5.  Pbincipal  and  Subety  «=366— Mkasubb 
OF  Subety'b  Liabiuty. 

The  measure  of  a  surety's  liability  is  strict- 
ly limited  by  that  of  his  principal,  since  a  sure- 
ty is  bound  only  to  answer  for  the  principal's 
default 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  {|  108-110,  112;  Dec. 
Dig.  «=>6«.] 

6.  Mobtoaoes  «=>5— Deed  or  Tbubt— Peb- 

FOBMANCX    OF    OONTBACT. 

Where  a  wife  executed  a  trust  deed  to  a 
third  person  to  secure  her  husband's  perform- 
ance of  his  contract  to  repurchase  stock  if  it  did 
not  reach  a  certain  price  within  a  specified  time, 
such  deed  of  trust  operated  as  a  mortgage,  a 
"mortgage"  being  a  pledge  of  security  for  a 
deed  whether  the  instrument  is  a  simple  mort- 
gage deed  in  form,  a  mortgage  with  power  of 
sale,  a  deed  in  trust,  or  a  deed  absolute  on  its 
face,  accompanied  by  agreement  to  reconvey, 
courts  of  equity  regarding  the  substance  of  a 
transaction,  not  the  form,  and  it  t>eing  immate- 
rial that  the  conveyance  is  to  a  third  person  i^d 
not  to  the  creditor. 

[Ed.  Note. — For  othw  cases,  see  Mortgages, 
Cent  Dig.  f  4;    Dec.  Dig.  «=»5. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mortgage.] 

7.  corpoeations  «=>120  —  sai.k  of  stock  — 
Offeb  and  Acceptance — Options. 

All  offers,  such  as  an  option  to  return  stock 
to  the  seller  at  a  specified  price  if  it  is  not 
worth  such  price  on  a  certain  date,  must  be  ac- 
cepted in  the  terms  in  which  made  to  ripen  into 
a  contract,  alteration  of  the  terms  of  the  offer, 
or  the  addition  of  any  condition,  being  tanta- 
mount to  a  rejection. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  496,  604;    Dec.  Dig,  <8=>120.] 

8.  cobpobations  «=>120— pubchase  of  stock 
—  Option  to  Ketubn  —  Pebfobmanob  of 
Conditions. 

Where  defendant  contracted  to  buy  Imck 
stock,  which  he  had  sold,  at  a  certain  price  if 
it  did  not  reach  such  price  within  a  specified 
time,  an  absolute  offer  to  return  and  demand 
by  the  buyer  was  necessary  to  the  rise  of  a  right 
of  action  in  him,  since  all  acts  in  their  nature 
conditions  precedent  to  the  exercise  of  an  option 
must  be  performed  to  obligate  the  promisor. 

[Ed.  Note.— For  other  cases,  see  Ck>rporation8, 
Cent  Dig.  gS  495,  604;   Dec  Dig.  «8=»120.) 

9.  COBPORATIONS    «=>121— PURCHASE  OF  STOOK 

—Option    to    Retubn  —  Exebcise  —  Suffi- 

ciKNCT  OF  Evidence. 

In  an  action  by  a  buyer  of  stock  to  enforce 
his  security  for  performance  by  the  seller  of  a 
contract  to  repurchase  such  stock  at  a  certain 
price  it  it  did  not  reach  such   price  within  a 
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•p«dfi«d  time,  evldeiice  held  insufficient  to  mp- 
port  finding  that  plaintiff  bnyer  made  abiolut* 
a  tender  back  of  the  atock. 

[Sid.  Note.— For  other  cases,  see  Corporailona, 
Cent  Dig.  H  604,  606;  Dec.  Dig.  «s»121.] 

10.  Husband  and  Wira  4s9l3&— Httsbaro'b 

AOERCT  FOB  WHV— AVTHOBTR'— SumCIXH- 
OT  OF  EtIDENCK. 

In  an  action  against  husband  and  wife  to 
enforce  security  given  by  the  wife  as  surety  for 
performance  of  the  husband's  contract,  evidence 
held  insnfficient  to  warrant  finding  that  the  wife 
authorized  her  husband  to  extend  die  duration 
of  his  liability  under  the  contract  which  alie 
had  secured. 
rEd.  Note.— For  other  cases,  see  Husband  and 
Afe,  Cent.  Dig.  {|  524-«87:  Dec.  Dig.  «s> 
188.] 

11.  Prikoifal  and  Sdbktt  «=366— Liabiutt 
OP  SuBSTT— Unadtbobizkd  Extension. 

The  liability  of  a  surety  cannot  be  extend- 
ed, without  ills  consent,  beyond  the  precise  terms 
of  his  contract. 

[Eid.  Note.— For  other  cases,  see  Principal  and 
Surety.  Cent  Dig.  H  108-110,  112;  Dec  Dig. 
«=>66.] 

12.  PBINOIPAI.    and    StTBKTT   «S»169— LlABIL- 

ITT  OF  Stjbett  —  Extension  —  Bvbden  of 

Pboof. 

In  an  action  against  principal  and  surety 
to  enforce  the  liability  ct  both,  Uie  burden  of 
proof  is  on  the  plalntlS  to  show  that  the  surety 
consented  to  any  extension  of  the  original  liabil- 
ity. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  428-436;  Dee.  Dig.  «=> 
169.] 

13.  Pbincifai.  and  Sxjvtrrr  «=>97— T.T a bti.ttt 
OF  Subbtt— Unauthobized  Extension— Ef- 
fect. 

.  The  attempted  unauthorised  extoision  of  a 
surety's  liability  b^  act  of  his  principal  dis- 
charges him.  relleTUig  his  property  of  any  lien 
with  which  it  was  charged  to  secure  the  obliga- 
tion. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {{  14&-168;   Dee.  Dig.  «=> 

14.  Husband  and  Wnrc  «=al8S  —  Contet- 
ANCE  to  Wife  bt  Husband— Interest  of 
Husband  in  Pbopbbtt  —  Spffioibnct  of 
Btidencb. 

In  an  action  against  a  wife,  as  surety  for 
her  husband,  to  enforce  a  trust  deied  to  her  prop- 
erty, given  to  secure  bis  obligation,  evidence 
held  sufficient  to  show  that  such  husband  never 
had  any  interest  in  such  property. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  487-494;  Dec.  Dig.  <S=> 
183.] 

16.  MoBraAOES  4s»209— Deed  of  Tbust  to 
Seoubb     Oontbact  —  Recontetancb     bt 

TBUSTEE— LlABrUTT. 

The  vendor  of  stock  guaranteed  to  repnr- 
chase  it  at  a  certain  price  if  it  did  not  reach 
such  price  within  a  speciiJed  time,  be  and  his 
wife  executing  a  trust  deed  to  a  third  party  to 
secure  the  performance  of  the  contract  Ac- 
cording to  the  terms  of  the  trust  the  trustee  was 
to  reconvey  the  property  if  there  was  no  default 
of  the  husband  on  or  before  the  time  specified 
for  the  return  at  the  option  of  the  buyer.  Be- 
ing informed  that  the  buyer  was  satisfied,  and 
having  no  Imowledge  to  the  contrary  of  any  fact 
that  made  it  his  duty  to  inquire  further,  the 
trustee  reconvey ed  to  his  grantors  after  such 
date.  Held,  that,  since  if  the  buyer  of  the  stock 
desired  the  trustee  to  bold  the  property,  he 
should  have  informed  him  of  any  extension  of 


time  for  the  return  of  the  stock  granted  by  the 
seller,  such  trustee  was  not  liable  to  such  buyer 
for  ills  conveyance  back  to  tlie  trustors. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  46ft-468;  DeoDig.  «=320B.] 

16.  Mobtoaoes  ^=3209  — Deed  of  Tbubt  to 
Sbcube    Contbact  —  Beoontetanob    bt 

TBUSTEE— LlABILrXT. 

Beld,  also,  that  the  buyer  of  stock  iiad  no 
teeovery  against  the  trustee,  since  he  had  suf- 
fered no  detriment  through  the  reconveyance; 
the  land  in  the  hands  of  the  grantors  lieiiig 
subject  to  the  same  burden  as  though  it  were 
held  by  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  466-468;  Dec.  Dig.  «sb2091 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  V.  Sargoit, 
Judge. 

Action  by  Paul  C.  Alexander  against  P.  H. 
Bosworth  and  others.  Judgnient  for  plain- 
tUr,  and  defendants  appeaL  Beversed  on 
rehearing. 

W.  T.  Kearney,  of  San  Francisco,  for  ap- 
pellants. Finch  k  Melsted,  of  San  Francis- 
00,  for  respondent 


BURNETT,  J.  A  rdiearing  was  granted 
in  this  case,  and  counsel  for  botli  parttes 
have  spared  no  efforts  further  to  onHgtif* 
the  court  in  reference  to  the  vital  qnesttons 
involred  herMn.  The  diaracter  of  Uie  pn^ 
erty,  whether  community  or  separate,  haa 
receiTed  special  consideration,  and  in  tlie 
btleta  the  various  decisions  of  the  appellate 
courts  of  this  state  hare  been  carefully 
analyzed  and  distinguished.  We  deem  it 
necessary,  however,  to  call  spedflc  attention 
to  only  two  or  three  of  these,  as  there  can 
be  little  question  about  the  law,  altbon^ 
admittedly,  some  Inaccurate  expressions  ai« 
employed  In  a  few  of  the  oi^nlons. 

In  Hamilton  y.  Hubbard,  134  OaL  606,  65 
Pac.  322,  it  Is  said: 

"A  deed  of  conveyance  is  not  merely  evldeaoe 
of  a  rift  or  other  grant  It  is  tlie  gift  or  grant 
itself,  and  ipso  facto  operates  to  transfer  or 
convey  the  title  of  the  property  described  to 
the  grantee.  Civ.  Code,  H  1053.  1146 ;  Shana- 
han  y.  CTamptoo,  92  Gal.  11,  13,  28  Pac  GO. 
*  *  *  Under  our  law,  a  husband  ma^  make  a 
deed — ^whether  of  his  own  or  community  prop- 
erty— to  Us  wife,  and  in  such  case  it  is  well 
settled  that  in  the  absence  of  evidence  of  a  con- 
trary intent,  the  deed  will  vest  in  her  the  land 
conveyed  as  her  separate  property*'  (citing 
cases). 

In  Alferits  y.  Arrivillaga,  143  CaL  64»,  77 
Pac.  658,  it  Is  declared: 

"The  same  principle  applies  where  the  deed 
is  made  by  a  third  party  to  the  wife  at  the 
husband's  request  *  *  *  Here  all  presomp- 
tions  are  in  favor  of  the  conveyances  to  the 
wife  They  are  presumed  to  have  been  made 
for  a  consideration  paid  by  the  wife,  or,  if  we 
concede  that  the  consideration  was  paid  by  the 
husband,  it  will  be  presumed  that  the  property 
was  intended  aa  a  gift  to  tl)«  wife  as  her  sepa- 
rate property.  •  *  •  Facts  must  be  proven 
from  which  it  is  clearly  made  to  appear  that  the 
property,  in  such  case,  is  community  property, 
or  the  deed  will  be  given  effect  according  to  its 
terms." 


sFor  other  casa*  see  sam*  topic  and  KBY-NUMBBR  in  all  Key-Numbersd  DigMU  and  Indexes 
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In  Fsnnlng  t.  Green,  158  CaL  283, 104  Pac. 
Sll,  It  Is  said: 

"The  well-settled  rule  ia,  as  stated  in  Nilaon 
▼.  SarmeDL  153  CaL  524,  96  Pac.  816, 126  Am. 
St.  Rep.  91,  "where  a  husband  purchases  prop- 
erty with  community  funds,  and  directs  the  con- 
Teyance  to  be  made  to  his  wife,  with  the  intent 
to  make  it  her  separate  property,  the  deed  will 
operate  to  vest  the  property  in  ber  as  her  sojia- 
rate  estate.'  The  'mtenf  to  make  it  hert,  ner 
■eimrate  property,  is  a  material  factor  in  such 
a  case;  and,  while  such  intent  may,  and  possibly 
most,  be  inferred  where  there  is  no  other  evi- 
dence than  that  showing  the  mere  direction  by 
the  hnsband.  It  may  also  be  shown  not  to  have 
existed  by  any  competent  evidence." 

Without  quotation,  we  may  refer  also,  for 
an  interesting  dlacussion  of  the  question,  to 
Carle  t.  Heller,  18  CaL  App.  077,  128  Pac. 
816. 

[1,2]  Applying  to  the  tacts  here  the  fore- 
going enunciated  prindplea.  It  seems  impos- 
sible to  avoid  the  conclusion  that  the  realty 
In  controversy  was  the  separate  property 
of  tbe  wife.  It  was  deeded  to  her  on  March 
7,  1906.  Since  her  husband  attended  to  tbe 
transfer,  be  Imew,  of  course,  that  she  was 
the  grantee  named  In  the  deed.  He  must  be 
preetnmed  to  have  intended  the  natural  con- 
sequence of  such  conveyance.  Granting  that 
it  was  purchased  with  community  funds,  we 
must  assume  that  the  husband  Intended  to 
make  a  gift  of  it  to  his  wife.  There  is  not 
a  syllable  of  evidence  that  his  Intention  was 
otherwise,  ^ere  is  no  showing  that  either 
was  not  acting  in  the  utmost  good  faith. 
There  Is  not  a  suspicions  drcnmstance  con- 
nected with  the  transaction.  There  is  no 
•Tld«Dce  even  that  he  was  In  debt  at  the 
time,  or  that  he  had  in  view  any  possible 
creditors,  or  that  bis  motive  in  having  the 
property  conveyed  to  his  wife  was  to  preju- 
dice any  one  whatsoever.  It  is  for  the  court 
to  determine  his  intention  from  bis  acts,  dec- 
larations, and  conduct  at  the  time.  Killian 
▼.  KUllan,  10  CaL  App.  318,  101  Pac.  806; 
Woods  V.  Whitney,  42  Cal.  S58.  It  must  be 
remembered  that  this  conveyance  to  the  wife 
was  executed  more  than  three  years  before 
the  execution  of  the  guaranty  in  question. 
If  these  instruments  had  been  coincident  or 
nearly  so  In  their  origin,  some  suspicion 
might  thereby  be  cast  upon  said  deed,  but 
no  such  condition  exists.  The  only  drcam- 
atance  relied  upon  by  resiwndent  is  tbe  fact 
that  the  husband  continued  in  the  manage- 
ment of  the  property.  This,  however,  is 
equally  consistent  with  separate  ownership 
in  the  wife  as  in  the  community.  Most 
wives  prefer  to  have  their  husbands  attend 
to  all  business  matters  in  relation  to  the 
property  of  either  or  both.  We  may  take  it 
for  granted  that  this  Is  tbe  ordinary  and 
natural  condition,  and  in  this  case  it  Is  quite 
evident  from  the  record  that  Mrs.  Bosworth 
desired  her  husband  to  assume  all  the  re- 
■ponslblUty  of  that  character. 

'We  may  say,  then,  that.  Independent  of 
the  l^^l  presumptions,  no  evidence  of  the 
intention  that  moved  Mr.  Bosworth  in  hav- 
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Ing  the  deed  executed  to  his  wife  Is  Inconsist- 
ent with  the  terms  of  the  deed  itself.  In 
fact,  we  may  go  further  and  say  that  what 
there  is — slight  as  It  may  be — strengthens 
the  presumption  that  it  was  Intended  to  be 
her  separate  property.  Tor  Mrs.  Bosworth 
testified  that  "Paul  Bosworth  never  had  any 
Interest  in  the  property,"  and,  on  cross-ex- 
amination he  testified  that  he  claimed  "to 
have  no  Interest  in  the  property." 

[3]  It  seems  equally  clear  that  plaintiff  did 
not  exercise  his  option  to  sell  the  stock.  In- 
stead of  making  a  tender  he  submitted  an 
alternative  proposition  to  Bosworth,  and  the 
latter  accepted  the  agreement  to  extend  the 
time.  It  cannot  be  said  that  there  was  any 
waiver  of  the  tender.    Tbe  rule  as  to  that  is: 

"In  order  to  constitute  an  implied  waiver  of 
an  offer  or  tender  b^  refusal  of  the  other  party 
to  perform  his  promise,  there  must  be  a  distinct 
and  unequivocally  absolute  refusal  to  perform 
the  promise,  which  most  be  treated  and  acted 
upon  as  such  by  the  party  to  whom  the  prom- 
ise was  made."  Hanson  v.  Slaven,  98  CaL  377, 
33  PVic.  266. 

Respondent  relies  upon  section  1440  of  the 
Civil  Code  to  excuse  his  failure  to  make 
tender,  but  that  can  afford  him  no  comfort 
Mr.  Bosworth  did  not  give  notice  to  Mr. 
Alexander  before  tbe  latt«  was  in  default 
that  he,  the  former,  wonld  not  perform  his 
promise.  Mr.  Alexander  sobmitted  the  new 
proposition  before  anyttiing  was  said  alwnt 
Bosworth's  ability  to  pay  the  money.  As  fttr 
as  the  original  contract  is  concerned,  there- 
fbre,  Alexander  was  first  in  default,  and,  be- 
sides, it  does  not  appear  that  Bosworth  could 
and  would  not  have  secured  the  money  for 
the  repurchase  by  the  1st  of  July  if  Alex- 
ander had  insisted  upon  it  Assuredly  there 
is  no  evidence  to  support  the  allegation  of 
the  complaint  "that  prior  to  the  1st  day  of 
July,  A.  D.  1909,  plaintiff  herein  demanded 
that  said  P.  H.  Bosworth  thould  repurchase 
said  shares  of  stoclc,  and  tendered  said  stock 
to  said  P.  H.  Bosworth." 

After  further  consideration  we  adhere  to 
our  former  opinion,  which  is  as  follows: 

"The  amended  complaint  alleges  that  the  de- 
fendant P.  H.  Bosworth,  on  October  14,  1908, 
executed  a  contract  wherein  he  guaranteed  that 
a  certain  1,000  shares  of  the  capital  stock  of 
the  San  Francisco  Concrete  Building  Construc- 
tion Company,  sold  to  plaintiff  by  said  Bos- 
worth, would  be  worth  $1  per  share  oa  July 
1,  1909,  and  that  the  plaintiff,  Alexander,  should 
have  the  option  of  retransferring  said  stock  to 
said  defendant,  on  July  1,  1909,  provided  said 
Alexander  made  a  tender  and  demand  under 
said  option  on  or  before  said  last-named  date: 
that  the  performance  of  said  guaranty  and 
agreement  was  secured  by  a  certaia  deed  of 
trust  of  certain  improved  real  ijroperty  in  San 
Francisco,  said  deed  of  trust  being  executed  by 
defendant  P.  H,  Bosworth  and  his  wife,  said 
defendant  Agnes  C.  Bosworth,  to  P.  C.  Hun- 
tington:  'that  prior  to  the  Ist  day  of  July,  A 
D.  1909,  at  the  city  and  county  of  San  Fran- 
cisco, state  of  California,  plaintiff  herein  de 
manded  that  said  P.  H.  Bosworth  should  re- 
purchase said  shares  of  stock,  and  tendered  said 
stock  to  said  P.  H.  Bosworth;  that  then  and 
there  said  P.  H.  Bosworth  requested  said  plain- 
tiff herein  to  retain  said  shares  of  stock  tcKn- 
porarily  and  waive  in  writing  the  right  (^  said 
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plaintiff  herein  to  demand  the  retransfer  of 
said  stock,  and  said  defendant  P.  H.  Bosworth 
did  then  and  there  agree  with  said  plaintiff  here- 
in that  said  deed  of  trust  should  continue  as 
security  for  said  sum  of  $1,000  indefinitely  un- 
til the  said  property  had  been  sold,  and  said  P. 
H.  Bosworth  did  then  and  there  indorse  in 
writing  upon  said  guaranty  the  words  appear- 
ing upon  the  top  of  said  guaranty,  and  reading 
as  follows,  to  wit:  "This  guaranty  is  good  in- 
definitely until  property  is  sold."  '  Then  fol- 
low allegations  of  the  transfer  of  said  property 
by  said  HunUngton  on  July  13,  1910  (1909?) 
to  said  P.  H.  Bosworth,  and  by  the  latter,  on 
October  2,  1909,  to  Virginia  Bosworth,  without 
the  knowledge  or  consent  of  plaintiff,  and  that 
each  of  said  transfers  was  made  without  any 
consideration  whatever,  and  with  the  intent  to 
defraud  plaintiff,  and  for  the  purpose  of  de- 
stroying his  security  and  of  defeating  his  right 
to  secure  said  sum  of  $1,000  from  said  defend- 
ant P.  H.  Bosworth.  The  prayer  was  for  an- 
nulment of  these  deeds,  and  that  Virginia  Bos- 
worth be  compelled  to  execute  to  a  trustee  to 
be  appointed  by  the  court  a  trust  deed  in  con- 
formity with  the  terms  of  said  guaranty  and 
that  said  trustee  be  authorized  and  directed  to 
sell  said  property  and  from  the  proceeds  thereof 
to  pay  to  plaintiff  herein  said  sum  of  $1,000 
and  interest. 

"The  answer  of  Agnes  C.  Bosworth  tendered 
an  Issue  as  to  each  of  the  material  allegations 
of  the  complaint,  except  as  to  the  execution  of 
said  deed  of  trust,  and  averred  that  'she  never 
bad  any  notice  or  knowledge  of  said  indorse- 
ment, and  never  consented  to  the  making  of  the 
same,  and  the  same,  if  made,  was  entirely  with- 
out consideration,'  that  said  property  was,  at 
all  times  mentioned  in  the  complaint,  her  sole 
and  separate  property,  and  'that  all  the  said 
conveyances  and  deeds  mentioned  in  said  com- 
plaint were  duly  recorded  more  than  one  year 
before  the  commencement  of  this  action,  and 
that  said  plaintiff  bad  actual  and  full  knowl- 
edge of  the  some  for  more  than  one  year  before 
the  beginning  of  this  action.'  It  was  further 
averred  that  Huntington  had  no  notice  or 
knowledge  of  said  indorsement  upon  said  guar- 
anty, that  be  never  consented  to  the  making  of 
the  same,  and  that  said  conveyances  were  all 
openly  nnd  fairly  made  for  a  good  and  valuable 
consideration,  and  without  any  fraudulent  in- 
tent or  purpose  to  defeat  any  right  of  plaintiff. 

"The  findings  were  in  favor  of  plaintiff,  and 
he  was  awarded  judgment  against  P.  H.  Bos- 
worth, Agnes  C.  Bosworth,  and  P.  C.  Hunting- 
ton -for  the  sum  of  $1,000,  with  interest  from 
October  15,  1908,  and  it  was  decreed  that  plain- 
tiff holds  a  lien  on  said  real  property,  that 
said  conveyances  thereof  are,  and  each  of  them 
is,  null  and  void  and  of  no  effect,  and  that  said 
property  be  sold  to  satisfy  said  claim  of  plain- 
tiff. 

"The  said  trust  deed,  as  recited  therein,  was 
'for  the  purpose  of  securing  the  due  and  full 
performance  of  the  obligations  that  may  arise 
by  reason  of  the  sale  of  8,000  shares  of  the  stock 
or  part  thereof,  and  by  reason  of  the  making  in 
connection  with  said  sale  or  sales  of  said  guar- 
anty and  agreement  on  the  part  of  P.  H.  Bos- 
worth,' and  it  was  expressly  provided  therein: 
'First.  If  on  the  1st  day  of  July,  1909,  the  said 
P.  H.  Bosworth  shall  fail  or  neglect  to  pay  the 
sum  of  one  dollar  per  share,  for  each  and  every 
share  offered  to  he  resold  to  said  P.  11.  Bos- 
worth by  any  purchaser  who  shall  have  bought 
from  said  I*.  H.  Bosworth,  any  part  of  the 
aforesaid  eight  thousand  shares  under  the  afore- 
said offer  of  sale  and  who  shall  before  the  said 
first  day  of  July,  1909,  e-xercise  the  option  of 
reselling  the  said  shares  to  said  P.  H.  Boa- 
worth,  as  provided  for  in  and  by  the  guaranty 
and  agreement  aforesaid,  then  and  in  that  event 
and  on  application  of  any  purchaser  who  has 
properly  exercised  his  option  and  from  whom 
said  P.  H.  Bosworth  has  failed  or  neglected  to 
buy  back  said  shares  or  any   part  thereof  as 


agreed,  the  said  party  of  the  second  part  shall 

sell  the  above  granted  premises  in  the  manner 
hereinafter  set  forth  and  shall,  on  behalf  of  said 
P.  H.  Bosworth,  with  the  proceeds  of  said  sale, 
repurchase  said  shares  in  the  manner  herein- 
after set  forth.  Secondly.  In  case  said  P.  H. 
Bosworth  shall  well  and  truly  perform  bis  obli- 
gations arising  under  and  by  virtue  of  the  guar- 
anty and  agreement  aforesaid,  and  shall  buy 
back  at  one  dollar  per  share  any  and  all  of 
said  eight  thousand  shares  that  shall  be  offer- 
ed to  said  P.  H.  Bosworth  in  the  proper  exercise 
of  the  option  aforesaid,  then  the  said  party  of 
the  second  part  and  his  heirs  shall  reconvey  all 
the  estate  in  the  premises  aforesaid  to  the  par- 
ties of  the  first  part,  or  to  either  of  said  parties 
of  the  first  part  upon  the  request  of  and  as  re- 
quested by  said  parties  of  the  first  part'  It 
was  further  provided  that:  'If  the  option  afore- 
said is  not  exercised  on  or  before  July  1st,  1909, 
the  purchaser  will  be  deemed  to  have  elected  to 
keep  the  shares  of  stock.' 

[4,  5]  "The  nature  of  P.  H.  Boswortb's  orig- 
inal obligation  is  not  the  subject  of  controversy. 
His  promise,  as  seen,  was  to  repurchase  tbe 
stock  at  $1  per  share,  provided  that  the  pur- 
chaser from  him  exercised  his  option  to  sell  on 
or  before  July  1,  1909.  Of  course,  if  said  op- 
tion was  not  exercised  within  said  period  of 
time,  Bosworth  would  be  released  from  any  obli- 
gation or  duty  in  tbe  premises.  Agnes  C.  Bos- 
worth did  not  sign  this  conditional  contract  of 
repurchase  but,  as  we  have  seen,  she  joined  in 
the  execution  of  said  trust  deed,  and  thereby 
she  became  a  guarantor  or  surety  for  the  faith- 
ful performance  of  P.  H.  Bosworth's  obligation, 
and  sne  subjected  her  interest  in  said  property 
to  a  charge  or  lien  to  answer  for  the  .default  of 
her  husband.  It  is  probably  not  important 
whether  we  consider  her  contract  technically  a 
guaranty  or  suretyship,  as  tbe  measure  of  her 
obligation  is  not  thereby  affected.  She  certain- 
ly promised  'to  answer  for  tbe  debt,  default  or 
miscarriage'  of  said  P.  H.  Bosworth,  and  there- 
fore her  contract  is  within  the  Code  definition 
of  guaranty.  Section  2787,  Civ.  Code.  Her  re- 
lation to  the  transaction  is,  however,  more 
stricUy  expressed  in  tbe  language  of  section 
2S31  of  said  Code  as  follows:  'A  surety  is  one 
who  at  the  request  of  another,  and  for  the  pur- 
pose of  securing  to  him  a  benefit,  becomes  re- 
sponsible for  the  performance  by  the  latter  of 
some  act  in  favor  of  a  third  person,  or  hypothe- 
cates property  os  security  therefor.'  She  be- 
came re.sponsibIe  for  the  performance  of  said  act 
on  tbe  part  of  P.  H.  Bosworth  in  favor  of  tbe 
purchasers  of  said  stock,  and  she  hypothecated 
her  property  as  security  for  tbe  performance  of 
said  act.  "The  measure  of  ber  obligation  could 
not,  of  course,  exceed  that  of  ber  principal. 
She  was  required  to  answer  only  for  bia  de- 
fault, and  that  was  conditional,  as  we  have 
seen,  upon  a  demand  for  the  repurchase  of  the 
stock. 

[6]  "The  position  of  Huntington  was  that  of 
a  trustee  charged  with  tbe  duty  of  disposing 
of  said  property  so  as  to  satisfy  tbe  demand 
of  the  purchaser  of  stock  in  case  of  the  default 
of  said  P.  H.  Bosworth,  and  in  the  event  that 
there  was  no  default  on  July  1,  1900,  he  was  to 
reconvey  the  property  to  the  Bosworths,  or  to 
either,  as  directed.  This  deed  of  trust  operated, 
in  other  words,  as  a  mortgage  of  soid  property 
as  security  for  the  performance  of  said  obliga- 
tion of  P.  H.  Bosworth.  'A  mortgage  is  a 
pledge  or  security  for  a  debt,  whatever  may  be 
the  form  which  the  transaction  takes,  whether 
a  simple  mortgage  deed  in  form,  or  a  mortgage 
with  a  power  of  sale,  or  a  deed  in  trust,  or  a 
deed  absolute  on  its  face,  accompanied  by  an 
agreement  in  writing  to  reconvey,  or  to  sell,  or 
to  do  any  other  thing  upon  the  payment  of  a 
certain  sum  of  money;  courts  of  eqnity  look 
upon  it  as  a  mortgage  and  deal  with  it  as  such. 
And  it  is  immaterial  that  the  conveyance  is 
made  to  a  third  person,  and  not  to  tbe  creditor 
bimselt'    Perry  on  Ttasts,  |  609d.    'Such  deeda 
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may  be  executed  for  the  payment  of  debts  or 
for  the  performance  of  any  kiod  of  a  legal  obli- 
gation, whether  of  the  grantor  or  of  a  third 
uerson.'     Id.  S  6021 

[7-9]  "What,  then,  was  the  situation  of  the 
parties  at  the  beginning  of  this  action?  Had  P. 
U.  Bosworth  kuffered  default  on  July  1,  1009. 
within  the  contemplation  of  said  contract  of 
guaranty?  The  answer  to  this  question  de- 
pends, manifestly,  upon  the  consideration  wheth- 
er plaintiff  bad  exercised  his  said  option  to  sell 
bis  stock.  In  other  words,  did  he  make  a  tender 
of  it  and  demand  the  repurchase  by  P.  H.  Bos- 
worth? The  latter  testified  positively  to  the 
negative,  but  it  is  claimed  by  respondent  that 
a  contrary  view  is  supported  by  his  own  testi- 
mony. This,  in  full,  was  as  follows :  'I  had  a 
conversation  with  Mr.  Bosworth  in  regard  to 
this  stock  at  my  office  a  number  of  days  prior 
to  July  1,  1909,  at  which  Mr.  Bosworth  and 
myself,  and  no  one  else,  was  present.  I  was, 
of  course,  anxious  about  my  money  that  was 
tied  up  in  this  proposition,  and  had  him  come 
to  my  office  and  told  him  that  I  wanted  either 
my  money  or  a  further  guaranty.  He  told  me 
be  was  not  in  a  position  to  pay  me  the  money 
at   the   time,   but    was  willing    to   extend    the 

?:uaTanty  of  stock,  which  he  did.  He  wrote  a 
urther  guaranty  on  the  original  guaranty  as 
follows:  "This  guaranty  is  good  indefinitely, 
until  property  is  sold.  P.  H.  Bosworth."  -This 
extension  of  the  guaranty  was  written  at  the 
top  of  the  original  guaranty  by  Mr.  Bosworth, 
in  my  office  at  the  time  he  called  there,  which 
was  several  days  before  July  1,  1909.  I  did 
not  ask  anybody  besides  Mr.  Bosworth  to  (give 
me  bac<  this  money.  I  never  asked  Mr.  Hun- 
tington to  give  me  this  money,  nor  did  T  ask 
Mrs.  Agnes  Coryell  Bosworth  for  the  money ; 
I  never  served  any  notice,  or  made  any  demand 
upon  Mr.  Huntington  to  hold  this  property.  I 
presume  that  I  merely  relied  upon  the  extension 
of  the  guaranty  written  by  Mr.  Bosworth  upon 
the  original  guaranty.  I  never  attempted  to 
sell  the  stock  to  anybody,  and  I  am  morally  cer- 
tain that  it  was  worthless.' 

"Jt  is  a  well-settled  principle,  applicable  to 
options  as  to  other  contracts,  that  the  offer  must 
be  accepted  in  the  terms  in  which  it  is  made, 
and  the  alteration  of  such  terms,  or  the  addi- 
tion of  any  condition  or  limitation,  is  tanta- 
mount to  a  rejection  of  the  original  offer  and 
the  making  of  a  counter  offer;  and,  further- 
more, where  the  exercise  of  an  option  depends 
apon  the  performance  of  acts  which  are  in 
their  nature  or  by  express  agreement  made 
conditions  precedent  to  such  exercise,  all  such 
acts  must  be  strictly  performed.  Am.  &  Eng. 
Ency.  of  I^w,  vol.  21,  p.  930. 

"Thus,  where  one  has  the  option  to  return 
certain  stock  purchased  and  to  receive  a  speci- 
fied price  therefor,  he  must  actually  return  it, 
and  it  is  not  suBicient  to  deposit  it  in  a  bank 
and  notify  the  vendor  of  the  fact.  Orvis  ▼. 
Waite,  58  111.  App.  504. 

"We  think  it  is  very  clear  that  there  was.  In 
the  instant  case,  no  such  exercise  of  plaintiff's 
option  as  the  law  exacts.  There  was  no  ten- 
der of  the  stock,  and  there  was  no  demand  for 
the  payment  of  the  money.  Indeed,  a  counter 
offer  was  submitted,  which  was  accepted  by 
Bosworth,  and  thereby  a  new  contract  was 
created.  The  evidence,  viewed  most  favorably 
for  respondent,  shows  that  he  did  not  stand 
apon  bis  original  contract,  but  was  entirely 
willing  to  have  it  supplanted  by  a  totally  dif- 
ferent guaranty,  and  he  did  not  take  the  step 
that  was  necessary  to  convert  Bosworth's  con- 
ditional contract  into  one  fixed  and  absolute. 

"As  plaintiff  did  not  exercise  his  option  to 
buy  within  the  time  specified,  the  evidence  does 
not  support  the  finding  of  the  court  'that  prior 
to  the  first  day  of  July  A.  D.  1900,  at  the  city 
and  county  of  San  Francisco,  plaintiff  herein 
demanded  that  said  P.  H.  Bosworth  should  re- 
purchase said  shares  of  stock,  and  tendered  said 
stock  to  said  P.  H.  Bosworth,'  and  be  acquired 


no  right  under  the  original  contract  to  brint  <m 
action  against  any  of  the  parties  defendant  It 
may  be  observed,  also,  that  if  plaintiff  intended 
to  count  upon  the  first  contract  of  warranty  he 
should  not  have  waited  for  nearly  two  years 
before  instituting  the  action.  Sayre  v.  Gas, 
Light  &  Heat  Co.,  69  CaL  207,  7  I'ac.  4.17,  10 
Pac.  408;  Chapman  v.  Bank  of  California,  97 
Cal.  155,  31  Phc.  896.  The  fact  is,  however, 
that  he  relied  and  still  relies  upon  the  second 
contract  whereby  the  time  for  the  repurchase 
of  the  stock  was  indefinitely  extended. 

[10]  "Nothing  is  alleged  against  the  validity 
of  this  agreement,  and  we  may  assume  that  it 
was  binding  upon  P.  H.  Bosworth,  but  we  can 
find  no  warrant  for  holding  that  Mrs.  Bosworth 
I  was  or  is  subject  to  its  operation.     There  is 
I  not  a  particle  of  evidence  that  she  consented  to 
I  it  or  bad  anv  knowledge  or  information  con- 
I  cerning  it    ^fo^  was  it  shown  that  P.  H.  Bos- 
I  worth  was  authorized  to  represent  her  in  the 
I  transaction.     She   was  not  made  liable  either 
by  her  acts  or  by  her  conduct.     It  surely  can- 
'  not  be  maintained  that  Bosworth  was  her  agent 
:  for  this  purpose  by  virtue  of  the  fact  that  he 
I  was  her  husband,  or  for  the  reason  that  she 
I  intrusted  him   with   the  management  of  other 
I  business  matters.     The  only  sliadow  of  reason 
I  for  respondent's  contention  is  furnished  by  her 
I  testimony   as   follows :     'My   cousin   has  never 
j  been  fully  paid  back  the  amount  which  we  bor- 
I  rowed   from  him   with   which   to  buy  the  lot 
I  do  not  know  how  much  we  still  owe  him.     I 
j  don't  know  whether  my  husband  would  know 
I  how  much  we  owe  him  or  not    We  never  talk 
'  those  things  over.     My  husband  attends  to  all 
.  of   those  matters,   and   I   don't  attend  to  any 
business  affairs  at  all,  and  I  don't  know  wheth- 
er the  mortgages  to  the  Hibernia  Bank  have 
been  paid  off  or  not    I  took  no  part  in  the  busi- 
I  ness    affairs   of    the    San    Francisco    Concrete 
I  Building  Construction  Company.     I  had  noth- 
I  ing  to  do  with  it  at  all.    I  did  not  want  to  turn 
the  property  over  to  Mr.  Huntington,  but  my 
husband  talked  me  into  it     He  almost  forced 
me  to  do  it    He  asked  me  to  turn  the  property 
over  to  Mr.  Huntington,  and  I  did  so.     I  had 
nothing  whatever  to  do  with  the  business  and 
my  husband  attended  to  all  that  so  far  as  the. 
Bosworth  family  was  concerned.*    The  foregolni; 
does  not  justify  the  inference  that  he  was  au- 
thorized to  extend  the  guaranty.     On  the  con- 
trary, she  was  reluctant  to  execute  it  in  the 
first  instance    and,   furthermore,  she  testified: 
'The  proposition  of  my  making  the  deed  to  Mr. 
Huntington,  as  I  thought,  was  that  it  should 
be  in  trust  for  a  certain  time.' 

[II]  "Of  course,  a  party  cannot  be  bound  b.T 
a  contract  that  he  has  not  made  or  authori7,ed, 
and  the  principle  is  well  settled  that  the  lia- 
bility of  a  surety  is  not  to  be  extended,  without 
his  consent,  beyond  the  precise  terms  of  his 
contract  Section  2819L  Civ.  Code;  Pierce  v. 
Whitney,  63  CnL  643. 

[121  "It  is  also  true  that  the  burden  of  proof 
was  upon  plaintiff  to  show  that  Agnes  G.  Bos- 
worth consented  to  the  extension  of  the  origi- 
nal obligation.  Tuohy  v.  Woods,  122  Cal.  CCo, 
55  Pac.  683.  In  this  he  failed,  although  his 
attention  was  called  to  the  consideration  by 
express  averments  in  the  answer. 

"The  two  cases  cited  by  respondent  do  not 
support  his  contention.  The  important  ques- 
tion in  Tuohy  y.  Woods,  supra,  was  as  to  the 
burden  of  proof  In  reference  to  the  consent  of 
the  surety  where  there  was  an  extension  of 
time  for  payment,  and  the  Supreme  Court  said: 
'When  a  surety  has  shown  that  the  contract  as 
to  which  he  became  surety  has  been  changed, 
he  has  then  shown  that  there  has  been  an  at- 
tempt to  make  him  liable  on  a  new  and  differ- 
ent contract;  and  the  burden  is  then  upon  the 
other  party  to  show  that  the  surety  has  consent- 
ed to  the  new  contract' 

"In  Chapman  t.  Hughes,  134  Cal.  641,  68 
Pac.  298;  60  Pac.  974,  66  Pac.  98^  there  waa 
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poddre  eTidence  that  the  husband  was  anthor- 
Ized  to  act  for  the  wife  in  the  very  transaction. 

[13,  14]  "Agnes  C.  Bosworth  having  been  ex- 
onerated from  liability  by  the  execution  of  an- 
other guaranty  to  which  she  was  not  a  party, 
her  property  was  relieved  of  the  lien  with  whidi 
it  was  charged  to  secure  her  obligation.  It  may 
be  conceded  that  any  interest  in  said  property 
held  by  P.  H.  Bosworth  would  still  be  subject 
to  the  burden;  but,  under  the  evidence  as  dis- 
closed by  the  record,  it  must  be  held  that  it  was 
the  separate  property  of  his  wife.  The  deed 
was  made  to  her  alone,  and  therefore  the  i>re- 
sumption  follows  that  it  was  her  separate  prop- 
erty. Section  164,  Civ.  Code.  The  evidence 
that  the  property  was  purchased  partly  by 
money  borrowed  on  mortgage  security  thereon 
would  strengthen  the  presumption.  Dyment  v. 
Nelson,  166  Cal.  38,  134  Pac  988.  Besides, 
she  testified  positively  that  'Paul  Bosworth 
never  had  any  interest  in  the  property.'  There 
was  no  evidence  to  the  contrary. 

[15,  16]  "We  think  also  that  there  is  no  war- 
rant for  tfafe  judgment  for  $1,000  against  Hun- 
tington. It  IS  not  doubted  that  a  trustee  is 
held  to  a  strict  accountability  for  his  steward- 
ship. He  acted,  however,  in  the  utmost  good 
faidi,  and  the  court  so  found.  According  to  the 
terms  of  the  trust  he  was  to  convey  to  t£e  trus- 
tors if  there  was  no  delict  of  P.  H.  Bosworth 
on  or  before  July  1,  1900.  He  was  informed 
that  the  purchasers  were  satisfied,  and  he  had 
no  knowledge  to  the  contrary  or  of  any  fact 
that  would  make  it  his  duty  to  make  further 
inquiry.  It  could  not  be  expected  that  he  would 
consult  the  books  of  the  corporation  to  ascer- 
tain the  names  of  all  the  stockholders  and  then 
seek  of  them  information  as  to  whether  there 
had  been  any  default.  If  plaintiff  desired  the 
trustee  to  still  hold  the  property  h«  should 
have  Informed  him  of  the  extension  of  the 
guaranty  by  P.  H.  Bosworth. 

"Aside  from  the  foregoing,  it  is  apparent  that 
plaintiff  suffered  no  detriment  from  the  con- 
veyance executed  by  Huntington.  The  title 
having  become  reinvested  in  A^es  O.  Bosworth, 
the  land  was  subject  to  the  same  burden  as 
though  it  were  stiU  held  by  Huntington  for  the 
purpose  of  the  trust,  and  the  remedy  of  plain- 
tiff or  the  availability  of  his  security  was  not 
affected  in  the  least  by  said  action  of  the  trus- 
tee. Moreover,  if  it  be  true,  as  we  have  stated, 
that  the  liability  of  Agnes  G.  Bosworth  ter- 
minated, the  trust  thereby  became  extinguished, 
and  Huntington  was  justified  in  conveying  the 
land  as  he  was  directed." 

We  think  the  Judgment  and  the  order 
■honld  be  reversed;  and  it  is  so  ordered. 

We  concur:   CHIPMAN,  P.  J.;   HABT,  J. 


(SO  Mont.  4tS) 

STATE  ex  reL  OARROLI.  T.  DISTRICT 
COURT  OP  riRST  JUDICIAL  DI8T.  IN 
AND  FOR  LEWIS  AND  CLARK  COUNTI 
et  aL    (No.  3632.) 

(Supreme.  Court  of  Montana.    March  22,  1916.) 

1.  OouBTB  *=3207— Naturk  and  Scope  of 
Remedy— "Wbit  or  Sufkbvisdbt  Contboi.." 
The  "writ  of  supervisory  control"  la  issued 
only  to  correct  erroneous  rulings  made  by  the 
lower  court  within  its  jurisdiction,  where  there 
is  no  appeal,  or  the  remedy  by  appeal  cannot 
afford  adequate  relief,  and  gross  Injustice  is 
threatened  as  the  result  of  such  rulings. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  <8=>207. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Supervisory  Control.] 


2.  Habeas  Corpus  ^=»17— CoxurmiiT  oi 
Insane  Person— Review  bx  Dotebbnt  De- 
fabtmxnt  of  coubt. 

Where,  on  an  application  to  have  an  incom- 
petent person  restored  to  capacity,  one  of  the 
departments  of  the  district  cour^  of  a  county 
decided  that  she  was  not  competent  to  care  for 
herself  and  her  property,  and  that  «  gnardian 
was  still  necessary,  its  adjudication  was  final, 
except  for  causes  subsequently  arising,  and  it 
was  improper  for  another  department  of  such 
court  to  pass  upon  the  same  matter  on  an  ap- 
plication for  a  writ  of  habeas  corpus,  especially 
in  view  of  Rev.  Codes,  |  6324,  providing  that  U 
an  application  for  an  order  made  to  a  judge 
of  a  court  in  which  an  action  or  proceeding  is 
pending  is  refused  in  whole  or  in  part,  or  ia 
granted  conditionally,  no  subsequent  applica- 
tion for  the  same  order  shall  be  made  to  any 
other  judge,  except  of  a  higher  court 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  13;    Dec.  Dig.  «s»17.] 

8.  Habeas  Cokptts  ®=3lOO— Ccsiodt  or  Iic- 

coupetbnt. 

Under  Rev.  Codes,  i  7796,  providing,  rela- 
tive to  applications  to  have  a  guardian  appoint- 
ed for  an  incompetent  person,  that  if,  after  a 
full  hearing  and  examination,  it  appears  to  the 
court  or  judge  that  the  person  in  question  is  in- 
capable of  taking  care  of  himself  and  managing 
his  property,  a  guardian  of  his  person  and  es- 
tate shall  be  appointed,  and  section  7766,  pro- 
viding that  every  such  guardian  has  the  care 
and  custody  of  the  person  of  his  ward  and  the 
management  of  all  his  estate  tmtil  he  is  legally 
discharged,  it  was  improper  for  the  trial  court 
on  an  application  for  a  writ  of  habeas  corpus 
on  behalf  of  an  incompetent  person  under  guturd- 
ianship,  to  make  an  order  releasing  such  per- 
son from  the  control  and  care  of  the  guardian, 
and  ordering  that  she  be  permitted  to  go  whith- 
er she  would,  thereby  in  effect  discharging  the 
guardian  as  guardian  of  her  person,  while  leav- 
ing him  guardian  of  her  estate,  as  there  cannot 
be  a  guardianship  of  the  estate  of  an  incompe- 
tent person  without  a  guardianship  of  the  per- 
son, and  the  guardian,  though  remaining  charged 
by  statute  and  the  oDligation  of  his  bond  with 
the  care  and  custody  of  the  incompetent  person, 
was  forbidden  by  the  order  to  exercise  either 
care  or  custody  of  her  person. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  (  85 ;   Dec.  Dig.  «s>100.1 

4.  Insane  Persons  «=>30— Gdabdianshxp^ 

SjATtrrOBT  PBOVieiONS — "Mentallt  Ihcom- 
PETBNT." 

Under  Rev.  Codes,  {  7764  et  seq.,  providing 
for  the  appointment  of  guardians  for  any  per- 
son who  is  insane  or  from  any  cause  mentally 
incompetent  to  manage  his  property,  a  perscm 
need  not  be  insane,  an  idiot,  or  a  maniac  to  be 
mentally  incompetent,  and  any  person  who  by 
reason  of  old  age,  disease,  weakness  of  mind,  or 
from  any  other  cause  is  unable  unassisted  to 
properly  manage  and  take  care  of  himself  or 
his  property,  and  by  reason  thereof  would  be 
likely  to  be  deceived  or  imposed  upon  by  artful 
or  designing  persons,  is  "mentally  incompetent" 
within  the  statute. 

[Bd.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  {|  43,  46,  61 ;   Dec.  Dig.  «=330. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Mentally  Incompetent] 

'  Original  proceeding  by  the  State,  on  the  re- 
lation of  Joseph  J.  Carroll,  as  guardian  of 
Mary  Murphy,  an  IncompeteDt  iierson,  against 
the  District  Court  of  the  First  Judicial  Dis- 
trict in  and  for  the  County  of  Lewis  and 
Clark  and  J.  M.  Clements,  as  Judge  thereof. 
Order  of  the  district  court  annulled. 


£3>For  other  cases  see  same  topic  and  KXY-NUUBER  In  all  Key-Numbered  Digests  and  ladexas 
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Galen  ft  MetQer,  of  Helena,  for  relator. 
Wellington  T>.  Bankln,  of  Helena,  for  re- 
Vondents. 

BOLIiOWAY,  J.  By  an  order  made  and 
entered  In  department  No.  2  of  the  district 
conrt  of  Lewis  and  Clark  county.  In  June, 
1912,  Joseph  J.  Carroll  was  duly  appointed 
guardian  of  the  person  and  estate  of  Mary 
Murphy,  an  incompetent  person.  He  imme- 
diately qualified  and  has  since  been  in  the 
active  discharge  of  hia  duties.  In  January, 
1915,  Anna  E.  Nett,  a  daughter  of  Mrs.  Mur- 
phy, petitioned  the  court  to  have  her  mother 
restored  to  capacity.  A  hearing  was  had  in 
department  No.  2,  presided  over  by  Hon.  J. 
MlUer  Smith,  with  the  result  that  the  peti- 
tion was  denied;  the  court  finding  Mary 
Murphy  still  Incompetent  and  Incapable  of 
caring  for  herself  or  her  property.  On  Janu- 
ary 18th  Mrs.  Nett  applied  to  the  court  in 
department  No.  1,  before  Hon.  J.  M.  Clements, 
for  the  release  of  Mrs.  Murphy  on  habeas 
corpus  proceedings,  alleging  that  she  was  il- 
legally restrained  of  her  liberty  by  Joseph  J. 
Carroli,  under  the  pretense  that  Mrs.  Murphy 
Is  Incompetelit,  whereas,  it  is  alleged,  she  is 
competent  and  capable  of  caring  for  herself 
and  her  property.  The  \vrlt  was  issued,  and 
at  the  return  time  the  guardian,  in  person 
and  by  counsel,  represented  that  a  formal  re- 
turn had  not  been  prepared  for  lack  of  time 
and  opportunity,  whereupon  by  common  con- 
sent the  bearing  proceeded  upon  the  under- 
standing that  the  return  would  seek  to  Jus- 
tify the  guardian's  action  by  reason  of  the 
guardianship.  At  the  conclusion  of  the  hear- 
ing the  court  made  an  order  for  the  tempo- 
rary custody  of  Mrs.  Murphy  pending  final 
determination  of  the  matter.  In  making  the 
order,  it  appeared  that  the  court  acted  within 
Jurisdiction,  and  we  declined  to  interfere  ui>- 
on  certiorari  proceedings.  Upon  February  6, 
1915,  the  court  made  and  entered  its  final 
order,  wherein  are  recited  at  great  length  the 
facts  which  the  court  deemed  supported  by 
the  evidence.  The  conclusion,  which  ia  the 
formal  part  of  the  order,  reads  as  follows: 

"It  ia  ordered  that  the  prayer  of  the  petitioner 
be  granted,  and  that  the  person  of  Mary  Mui^ 

Shy  be  released  from  the  control  and  care  of  J. 
.  Carroll,  and  that  she  be  permitted  to  go 
hence,  whither  she  will,  and  that  the  expense 
of  her  living,  such  as  she  may  see  fit  to  enjoy, 
be  a  charge  against  her  estate." 

The  guardian  then  made  this  application 
tor  relief.  An  order  nisi  was  issued,  and 
upon  the  return  the  matter  was  argued  and 
submitted,  upon  a  motion  to  quash. 

[1]  We  shall  not  stop  to  inquire  whether 
the  district  court  possesses  the  Jurisdiction 
or  authority,  in  habeas  corpus  proceedings, 
to  discharge  from  custody  one  held  under 
guardianship  as  an  incompetent  person.  We 
shaU  assume  that  authority  to  do  so.  In  a 
proper  case,  is  lodged  in  that  court.  The  writ 
of  supervisory  control  is  issued  only  to  cor- 
rect rulings  made  by  the  lower  court  acting 


within  Jurisdiction,  but  erroneously,  where 
there  is  not  an  appeal,  or  the  remedy  by  ap- 
peal cannot  afford  adequate  relief,  and  gross 
injustice  is  threatened  as  the  result  of  such 
rulings.  In  re  Weston,  28  Mont  207,  72  Fac. 
512. 

In  our  <9inlon,  the  order  now  under  review 
should  not  have  been  made  for  several  rea- 
sons: 

[2]  L  The  district  court  in  department  No. 
2,  on  January  16,  1915,  after  a  hearing  had 
for  the  express  purpose  of  determining  wheth- 
er Mrs.  Murphy  was  so  far  competent  as  to 
be  able  to  care  for  herself  and  her  property, 
decided  that  she  was  not,  and  that  a  guard- 
Ian  is  still  necessary.  That  adjudication 
should  have  ended  the  matter,  except  for 
causes  arising  subsequently  thereto.  The  two 
departments  of  the  district  court  are  co-or- 
dinate. Neither  possesses  any  appellate  or 
supervisory  control  over  the  other,  and  when 
one  has  spoken  upon  a  matter  properly  before 
it,  a  due  sense  of  propriety  alone  ought  to  be 
sufficient  to  stay  interference  by  the  other. 

2.  When  the  application  for  restoration 
was  denied  in  department  No.  2,  Mrs.  Nett 
was  forbidden  by  statute  (section  6324,  Rev. 
Codes)  the  right  to  renew  it  before  the  other 
department,  and  yet,  if  this  order  now  under 
review  be  permitted  to  stand,  she  will  have 
accomplished  by  Indirection  the  very  thing 
she  is  forbidden  to  do  directly.  This  also 
ought  to  have  been  sufficient  justification  for 
the  court  in  department  No.  1  denying  the 
relief  sought  The  statutes  are  intended  to 
be  obeyed  in  spirit  as  well  as  in  letter.  The 
evldente  taken  in  department  No.  1  was  not 
so  different  from  that  considered  in  depart- 
ment  No.  2  as  to  warrant  a  different  condn- 
slon. 

[3]  3.  In  the  beginning  of  the  hearing  in 
department  No.  1,  upon  an  objection  by  coun- 
sel for  the  guardian,  the  court  in  ruling  said: 

"Of  coarse  I  cannot  inquire  into  the  legality 
of  his  authority  as  guardian;  but  I  do  not 
know  what  the  petitioner  expects  to  show  here 
in  support  of  this  petition.  It  can  only  go  that 
far,  whether  or  not,  as  guardian  of  her  person, 
be  has  gone  so  far  with  it  as  to  amount  to  such 
detention  as  to  deprive  Mrs.  Murphy  of  her  per- 
sonal liberty.  •  •  •  I  will  overrule  the  ob- 
jection at  tiie  present,  and  will  hear  only  the 
question  as  to  whether  or  not  the  guardian  baa 
exceeded  his  authority  as  prescribed  in  the 
Code." 

This  declared  intention  to  limit  the  Inves- 
tigation to  a  matter  which  would  have  been 
a  perfectly  proper  subject  of  inquiry  by  a 
court  having  it  regularly  under  considera- 
tion was  apparently  abandoned  altogether, 
and  the  Investigation  made  to  compass  the 
entire  subject  of  the  propriety  or  necessity  of 
a  guardian  for  Mrs.  Murphy.  Taken  in  con- 
nection with  the  order  itself,  these  considera- 
tions disclose  an  arbitrary  and  unwarranted 
exercise  of  power,  the  result  of  which,  if  un- 
challenged, will  Involve  the  gnardlan  in  legal 
difficulties  of  the  most  serious  character. 

4.  While  the  order  does  not  In  terms  dfs- 
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charge  this  relator  as  guardian  of  the  person 
of  Mary  Murphy,  It  was  evidently  Intended 
to  do  so  In  fact;  for  the  enforcement  of 
the  order  Is  absolutely  Incompatible  with 
the  discharge  of  the  guardian's  duties  to  his 
ward.  Section  7766,  Revised  Codes,  pro- 
vides that  every  guardian  appointed  for  an 
Incompetent  person  "has  the  care  and  cus- 
tody of  the  person  of  his  ward,  and  the  man- 
agement of  all  his  estate,  until,  such  guardian 
Is  legally  discharged."  This  relator  is  still 
guardian  of  the  person  of  Mary  Murphy — 
nominally  so,  at  least — charged  by  stat- 
ute and  the  obligation  of  his  bond  to  have 
her  care  and  custody  and  yet  forbidden  by 
this  order,  under  the  penalties  which  might 
be  imposed  in  contempt  proceedings,  to  ex- 
ercise either  care  or  custody  of  the  person  of 
his  ward.  The  court  must  have  fallen  Into 
error  in  assuming  that  It  is  possible  under 
our  Codes  to  have  a  guardianship  of  the  es- 
tate of  an  incompetent  person,  without  a 
guardianship  of  the  person.  While  the  per- 
son and  estate  of  a  minor  are  independent 
in  guardianship  matter,  and  the  court  may 
appoint  a  guardian  for  either  the  person  or 
estate,  or  for  both  (."section  7753),  no  such  au- 
thority exists  with  respect  to  an  Incompetent 
person,  and  for  the  most  obvious  reason. 
Before  a  guardian  can  be  appointed  for  an 
incompetent,  the  district  ceurt  to  which  the 
application  Is  addressed  must,  after  a  full 
hearing  and  examination,  determine  "that 
the  person  in  question  is  Incapable  of  taking 
care  of  himself  and  managing  his  property." 
Section  7765.  It  goes  without  saying  that,  if 
Mrs.  Murphy  is  not  an  incompetent  person, 
she  should  not  be  under  guardianship  at  all  *, 
for  there  is  not  any  other  ground  for  inter- 
ference by  the  court  with  her  or  her  affairs. 
If  she  is  incompetent,  the  necessity  for  a 
guardian  of  her  person  Is  equally  as  great  as 
the  necessity  for  a  guardian  of  her  estate. 
The  order  which  In  effect  discharges  the  re- 
lator as  guardian  of  the  person  of  Mary 
Murphy,  while  leaving  him  guardian  of  her 
estate,  Is  altogether  unwarranted. 

[4]  5.  In  the  preamble  to  the  order  now 
under  review,  the  court.  In  considering  the 
circumstance  that  Mrs.  Murphy  is  about  80 
years  old,  said: 

"Even  if  this  old  lady's  mental  horizon  was 
partially  or  totally  clouded,  so  long  as  she  is 
not  a  maniac,  an  idiot,  or  insane,  no  reason 
exists  wliy  she  should  be  deprived  of  the  widest 
opportunity  to  enjoy  all  the  blessings  of  this 
short  life  within  her  grasp  and  appreciation." 

If  by  this  declaration  it  was  meant  that 
a  guardian  can  be  appointed  only  for  an  in- 
fant, a  maniac,  an  idiot,  or  an  insane  per- 
son, the  court  was  in  error.  Section  7764 
deals  with  the  guardianship  of  an  insane 
person  or  a  person  who  Is  mentally  incompe- 
tent to  manage  his  property.  None  of  the 
terms  "maniac,"  "Idiot,"  or  "Insane"  can  be 
used  interchangeably  with  "mentally  incom- 
petent." While  a  maniac,  an  idiot,  or  an  in- 
sane person  is  a  mentally  incompetent  per- 


son, the  reverse  Is  not  true  at  all.  A  person 
may  be  mentally  Incompetent  within  the 
meaning  of  sections  7764-7767,  and  yet  be 
neither  a  maniac,  an  idiot,  nor  an  insane 
person.  Section  4000,  (Compiled  JLaws  of 
Utah  1907,  and  section  1763,  Code  of  avil 
Procedure  of  California  1897,  are  practically 
identical' with  our  section  7764  above.  Out 
of  abundance  of  caution,  the  Utah  and  Cali- 
fornia statutes  define  "mentally  Incompe- 
tent" as  follows: 

"The  phrases  'incompetent,'  'mentally  incom- 
petent,' and  'incapable,'  as  used  in  this  title, 
shall  be  construed  to  mean  any  person  who, 
though  not  insane,  is,  by  reason  of  old  age, 
disease,  weakness  of  mind,  or  from  any  otlier 
cause,  unable,  unassisted,  to  properly  manage 
and  take  care  of  himself  or  his  property,  and  by 
reason  thereof  would  be  likely  to  be  deceived  or 
imposed  upon  by  artful  or  designing  persons." 
Section  4001,  Compiled  Laws  Utah;  section 
1767,  California  Code  Civ.  Proc. 

In  our  judgment,  these  statutes  correctly 
define  "mentally  incompetent,"  as  used  in 
our  Code.  Section  77(J4,  above.  In  re  Dan- 
iels, 140  Cal.  335,  73  Pac.  1053;  Estate  of 
Leonard,  95  Mich.  295,  54  N.  W.  1082; 
Hayes  Conservator  v.  Candee,  75  CoHn.  131, 
52  Atl.  826. 

The  motion  to  quash  is  overruled.  The  or- 
der of  the  district  fourt,  made  and  entered 
in  the  habeas  corpus  proceeding  on  Febru- 
ary 5,  1915,  is  annulled. 

BRANTLT,  C.  J.,  and  BANNER,  J,  con- 
cur. 


(SO  HodL  4K) 
STATE    ex    rel.    WORKING   et    aL   v.    DIS- 
TRICT   COURT    OP    FIRST    JUDICIAL 
DIST.  IN  AND  FOR  LEWIS  AND  CLARK 
COUNTY  et  aL     (No.  3640.) 
(Supreme  Court  of  Montana.    March  "22,  1915.) 

1.  Motions  iS=»43— Renew ai/— Leave  to  R«- 

NEW— Effect. 

Where,  after  the  denial  of  a  motion  to  set 
aside  defendants'  default,  the  court  granted 
leave  to  renew  the  motion,  it  thereby  vacated 
the  denial  and  reinstated  the  motion  for  bearing 
on  the  merits  as  if  the  denial  had  never  been 
made,  and  did  not  merely  give  the  defendants  an 
opportunity  to  apiiear  and  show  cause  why  a  re- 
bearing  should  be  granted. 

(Ed.    Note.— For    other    cases,    see    Motions, 
Cent  Dig.  §|  55,  56;    Dec.  Dig.  <S=s>43.] 

2.. Motions  <e=»39  —  Reheabino  —  Poweb  of 

Court. 

The  district  court  has  power  to  grant  a  re- 
bearing  on  a  motion  to  open  a  default  after  the 
entry  of  the  order  denying  such  motion,  since, 
while  a  decision  upon  a  motion,  so  long  as  it 
stands,  is  conclusive  in  subsequent  controversies, 
especially  if  it  is  made  upon  a  full  hearing  of 
controverted  facts,  it  is  not  a  former  adjudica- 
tion in  the  same  sense  as  a  judgment  finally  set- 
tling a  controversy. 

[Ed.    Note. — For    other    cases,    see    Motions, 
Cent  Dig.  i  48;   Dec.  Dig.  <g=39.] 

3.  Judges  <S=»51— Disqualification— Filing 

DiSQUALIFTINO  AFFIDAVIT— STATUTOBT  PkO- 

vi8ions—"Pabtt"— "Motion." 

Under  Rev.  Codes,  S  6315,  as  amended  by 
Laws  1009,  c.  114,  providing  that  any  justice 
or  judge  must  not  sit  or  act  as  such  in  any  ac- 
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don  OP  proceeding  when  eitber  party  mnkea  and 
files  nu  affidavit  that  he  has  reason  to  believe, 
and  d'xa  believe,  he  cannot  have  an  impartial 
hearing  and  trial  before  a  district  judge  by  rea- 
son of  his  bias  or  prejudice,  and  that  such  affi- 
davit may  be  made  by  any  party  to  an  action, 
motion,  or  proceeding,  and  that  upon  the  filing 
of  the  affidavit  such  judge  shall  be  without  au- 
thorit}'  to  act  further  in  the  action,  motion,  or 
proceeding,  after  the  denial  of  a  motion  to  open 
a  default,  and  the  entry  of  an  order  granting 
leave  to  renew  such  motion  the  moving  party 
had  a  right  to  file  an  affidavit  disqualifyins  the 
judge  before  whom  the  motion  was  pending, 
since  o  "motion,"  within  that  section,  includes 
every  motion  which  may  be  made  in  the  case, 
except  such  as  may  be  made  during  the  progress 
of  a  hearing,  and,  while  a  defendant  who  is  in 
default  may  not  be  a  party  thereafter  for  most 
purposes,  he  is  a  "party  for  the  purpose  of 
moving  for  relief  from   the  default. 

[Ed.  Note.-:-Por  other  cases,  see  Judges,  Cent. 
Dig.  $$  224-231;  Dec.  Dig.  ®=51. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Motion  ;    Party.] 
4.  Judges  €=>51— Disqualification— Filino 

of  dlsqoalifyino  affidavit— effect. 
Upon  the  filing  of  an  affidavit  disqualifying 
the  judse  hcfore  whom  a  motion  to  open  a  de- 
fault was  pending,  under  Rev.  Codes,  I  6315, 
as  amended  by  Laws  1909,  c.  114,  such  judge 
was  divested  of  all  power  to  act  with  relation 
to  the  motion  and  had'  no  authority  to  vacate 
his  order  granting  leave  to  renew  such  motion 
after  its  denial,  whether  he  did  so  because  he 
was  of  the  opinion  that  it  was  improvidently 
granted,  or  because  the  order  denying  the  orig- 
inal motion  was  not  made  without  prejudice,  or 
did  not  grant  leave  to  renew  it 

[c^d.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  §1  224-231 ;   Dea  Dig.  lS=>51.] 

Original  certiorari  proceeding  by  the  State, 
on  the  relation  of  Lincoln  Working  and  oth- 
ers, against  the  District  Court  of  the  First 
Judicial  District  In  and  for  the  County  of 
Lewis  and  Clark  and  James  M.  Clements,  as 
Judge  thereof.  Motion  to  quash  overruled, 
and  order  of  the  district  court  annulled. 

E.  D.  Weed,  City  Atty.,  and  Edward  Hors- 
ky,  both  of  Helena,  for  relators.  Ed  Phelan 
and  J.  □.  Brass,  both  of  Helena,  for  respond- 
ents. 

BRANTLT,  C.  J.  Certiorari.  In  an  action 
pending  In  the  district  court  of  Lewis  and 
Clark  county,  entitled  "Frank  EJrnst  v.  Lin- 
coln Working  et  al.,"  the  relators  herein, 
the  defendants  suflfcred  default  for  falling  to 
answer  after  their  demurrer  to  the  complaint 
had  been  overruled.  Default  was  entered  on 
January  16,  1915.  They  thereafter  moved 
the  court  to  set  aside  the  default  This  mo- 
tion was  denied  on  February  8th.  The  court 
thereupon  appointed  JIarch  1st  for  a  hearing 
upon  the  question  of  the  amount  of  damages 
plaintiff  was  entitled  to  recover.  On  Febru- 
ary 25th,  upon  application  of  defendants,  the 
court  made  an  order  granting  them  leave  to 
renew  their  motion  to  set  aside  the  default 
Hearing  upon  the  motion  was  set  for  Feb- 
ruary 27th,  the  court  making  an  order  short- 
ening the  time  for  the  giving  of  notice.  At 
the  time  this  order  was  made  the  defendants 
exhibited  to  the  court  Hon.  J.  M.  Clements 


presiding,  the  affidavits  which  they  intended 
to  file,  setting  forth  the  grounds  of  their  mo- 
tion, to  which  was  attached  their  proposed 
answer,  duly  verified.  Thereafter  these,  to- 
gether with  the  motion,  were  filed  with  the 
clerk.  During  the  afternoon  of  the  same  day 
the  defendants  filed  an  affidavit  alleging  that 
Judge  Clements  was  disqualified  by  reason 
of  his  bias  and  prejudice  to  hear  the  motion 
or  to  bear  the  cause.  Later  in  the  afternoon, 
and  after  the  affidavit  had  been  called  to  bis 
attention.  Judge  Clements  revoked  the  order 
granting  leave  to  renew  the  motion.  There- 
upon this  proceeding  was  brought  to  have 
the  order  of  revocation  annulled  as  in  excess 
of  jurisdiction. 

[1,2]  At  the  hearing,  counsel  for  defend- 
ants herein  Interposed  a  motion  to  quash  the 
writ  and  dismiss  the  proceeding  on  several 
grounds,  which  together  present  the  single 
question  whether,  upon  the  facts  recited 
above,  the  relators  are  entitled  to  relief.  The 
legal  effect  of  the  order  granting  leave  to 
renew  the  motion  was  not  as  counsel  seem 
to  think,  merely  to  give  the  relators  the  op- 
portunity to  appear  in  court  on  February 
27th  and  disclose  their  reasons  why  the  re- 
hearing should  be  had,  but  to  annul  the  or- 
der of  February  8th  denying  the  motion  to 
vacate  the  default  and  to  set  the  hearing  up- 
on the  motion.  It  reinstated  the  motion  for 
hearing  on  its  merits,  Just  as  if  the  order 
denying  it  had  never  been  made.  The  office 
of  the  order  was  the  same  as  an  order  by 
this  court  granting  a  rehearing  upon  peti- 
tion under  the  rule  (44  Mont,  xxxvl,  123  Pac. 
xill,  par.  13)  after  a  cause  has  been  beard 
and  determined.  When  such  a  rehearing  Is 
granted,  the  cause  stands  open  as  if  it  bad 
never  been  heard,  unless  the  order  limits  the 
scope  of  the  argument  or  designates  the  par- 
ticular point  or  points  upon  which  further 
argument  is  desired.  That  a  trial  court  has 
the  power  to  grant  a  rehearing  upon  a  mo- 
tion, we  do  not  think  is  open  to  question.  A 
decision  upon  the  motion  has  not  the  force 
of  a  former  adjudication,  In  the  same  sense 
as  a  Judgment  finally  settling  the  contro- 
versy. When  a  final  Judgment  has  once  been 
rendered,  it  cannot  be  set  aside  by  the  court 
which  has  rendered  it,  except  upon  motion 
for  a  new  trial  or  some  other  method  author- 
ized by  statute,  and,  unless  void  upon  Its 
face,  it  is  conclusive  as  to  the  matter  adjudg- 
ed upon  the  parties  and  their  successors. 
Rev.  Codes,  |  7014.  A  decision  upon  a  mo- 
tion, so  long  as  It  stands,  is  conclusive  in  sut>- 
sequent  controversies  when  It  has  adjudicat- 
ed some  substantial  right  especially  if  it  is 
made  upon  a  full  hearing  of  controverted 
fact%  and  may  be  reviewed  by  appeal.  Rlggs 
V.  Pursell,  74  N.  Y.  370.  The  power  of  re- 
view, by  the  court  making  it  Is  not  often 
limited  by  statute,  and  it  is  generally  held 
that  it  is  within  the  discretion  of  the  court 
to  reconsider  its  decision  on  a  motion  when 
additional  facts  are  presented,  or  defects  in. 
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tUe  proof  are  rappUed,  ox  even  upon  the 
same  state  of  facts,  though  in  the  latter  case 
the  power  la  rarely  exercised.  Rlggs  v.  Pur- 
sell,  supra.  In  Eenney  ▼.  Kelleher,  63  Cal. 
442,'  It  was  said: 

"Leave  to  renew  a  motion  (to  vacate  a  defanit) 
may  be  given  after  the  original  motion  ia  denied, 
and  the  granting  •  •  •  of  leave  is  within 
the  legal  discretion  of  the  court,  and  will  not  be 
interfered  with  except  in  case  of  abuse :  and  it 
is  not  an  abuse  to  grant  leave  upon  the  same 
facts  more  fully  stated." 

The  following  cases  support  the  rale  thus 
stated:  Hitchcock  v.  McElrath,  69  Cal.  634, 
11  Pac  487;  Adams  v.  Lockwood,  30  Kan. 
373,  2  Pac  626 ;  Carlson  t.  Carlson,  49  Minn. 
565,  52  N.  W.  214;  Stacy  v.  Stephen,  78 
Minn.  480,  81  N.  W.  391 ;  Stutzner  v.  Printz, 
43  Neb.  306,  61  N.  W.  620 ;  Elggs  v.  Pnrsell, 
supra ;  Flsk  v.  Hicks,  29  S.  D.  399, 137  N.  W. 
424,  Ann.  Cas.  1914D,  971;  Cleln  v.  Wand- 
schneider,  14  Wash.  257,  44  Pac.  272.  See 
generally,  also,  28  Cyc.  20. 

The  dlscussl(»)  of  the  subject  in  Jensen  ▼. 
Barbour,  12  Mont.  566,  31  Pac.  592,  though 
not  decisive,  la  a  direct  recognition  of  the 
rule  as  stated  in  Belmont  t.  £:rle  Ry.  Ca, 
62  Barb.  (N.  Y.)  637,  therein  cited,  which  Is  In 
full  accord  with  Kenney  t.  Kelleher,  supra. 
While  it  Is  the  better  practice  to  have  the 
order  on  the  original  motlcw  recite  that  It 
was  made  without  prejudice,  or  that  permis- 
sion is  granted  to  renew  the  motion.  It  will 
be  found  by  an  examination  of  the  cases  cit- 
ed that,  though  this  has  not  been  done,  and 
though  formal  leave  has  not  been  granted, 
nevertheless.  If  the  renewed  motion  has  been 
beard  and  disposed  of  upon  Its  merits,  the 
presumption  attaches  that  leave  was  previ- 
ously granted.  Harris  t.  Brown,  93  N.  Y. 
390. 

[3, 4]  While  the  motion  stood  for  hearing, 
did  the  relator^  have  the  right,  under  the 
statute  (Ber.  Codes,  |  6315;  Laws  1900,  c. 
114),  to  file  the  disqualifying  affidavit?  It  la 
not  necessary  to  consider  whether  a  defend- 
ant who  is  In  default  Is  a  "party"  within  the 
meaning  of  the  statute.  It  may  be  conceded 
that  by  suffering  default  a  party  ceases 
thereafter  to  be  a  "party"  for  most  purimses, 
and  that  he  has  no  standing  in  court  except 
to  move  for  relief  from  the  default  or  to 
take  and  prosecute  an  appeal.  For  the  pur- 
pose of  a  motion  in  this  behalf  however,  he 
is  a  party  and  pro  hac  vice  has  all  the  rights 
of  a  party.  Under  the  statute,  a  party  has 
the  right  to  challenge  the  presiding  Judge  by 
imputing  to  him  bias  and  prejudice,  and  thus 
deprive  him  of  the  power  to  hear  and  deter- 
mine the  "action,  motion  or  proceeding," 
whatever  It  Is,  provided  only  he  exercises 
his  privilege  as  therein  prescribed.  The 
word  "motion,"  as  there  used,  was  consid- 
ered by  this  court  in  State  ex  reL  C&rleton 
V.  District  Court,  33  Mont  138,  82  Pac.  789, 
and  was  held  to  Include  every  motion  which 
may  be  made  In  a  case,  exc^t  such  as  may 
.  be  made  during  the  progress  of  a  hearing ; 
these  latter  being  necessarily  excluded,   be- 


cause it  was  evidently  not  the  puri>oBe  of 
the  Legislature  to  permit  the  Interruption 
of  a  heating  during  Its  progress,  but  to  re- 
quire the  party  to  exercise  hla  privilege  be- 
fore the  time  set  for  the  hearing.  The  re- 
lators were  clearly  within  their  rights  as  de- 
fined in  this  case.  T7pon  the  filing  of  th« 
affidavit,  Judge  Clements  was  devested  of 
all  jxjwer  to  act  vrith  relation  tp  the  renewed 
motion,  except  as  permitted  by  the  statute. 
In  State  ex  reL  Carleton  t.  District  Court, 
supra,  it  was  said  of  this  provision: 

"Of  the  wisdom  of  Its  [the  Legislature's]  ac- 
tion there  may  be  mudi  doubt  or  question ;  but 
it  must  not  be  overlooked  that  this  ground  of  dis- 
qualification stands  upon  the  same  level  of  im- 
portance as  do  the  others  enumerated,  except  aa 
to  the  time  when  the  imputation  may  be  made, 
and  operates  just  as  effectively,  if  Invoked  at  the 
proper  time." 

It  Is  not  necessary  to  inquire  why  Judge 
Clements  vacated  the  order  granting  the  re- 
hearing. Whether  he  did  it  because  he  was 
of  the  opinion  that  it  had  been  Improvldently 
granted,  or  because  the  order  denying  the 
original  motion  was  not  made  without  preju- 
dice, or  did  not  grant  relators  leave  to  renew 
it,  Is  not  now  of  importance.  When  the  affi- 
davit was  called  to  his  attention,  he  was  de- 
prived of  Jurisdiction  to  do  anything  affect- 
ing the  merits  of  the  pending  motion. 

Counsel  for  defendants  cite  section  6324  of 
the  Bevlsed  Codes  as  conduslTe  against  tbe 
right  of  relators  to  relief.  It  has  no  appli- 
cation. It  goes  no  further  than  to  prcAlblt 
a  party  who  has  already  applied  to  one 
judge,  who  has  refused  to  grant  an  order  in 
whole  or  In  part,  or  has  granted  it  oondi- 
tlonally,  from  applying  to  another  for  the 
same  order,  save  In  the  exceptional  cases 
therein  specifically  named.  It  caimot  have, 
and  evidently  was  not  Intended  to  have,  ap- 
plication to  any  motion  or  proceeding  pend- 
ing for  bearing.  This  case  Is  illustrative  of 
tbe  abuses  to  which  the  statute  is  suscep- 
tlblfc  Upon  their  face,  tbe  proceedings  in 
the  district  court  suggest  sharp  practice  by 
the  relators.  That  it  Is  susceptible  of  such 
abuse  Is  not,  however,  a  reason  why  litigants 
should  be  denied  any  right  conferred  by  It. 
This  is  a  matter  which  should  be  remedied 
by  the  Legislature,  and  not  this  court. 

The  motion  to  quash  Is  overruled,  and  the 
order  complained  of  Is  annulled. 

Annulled. 

SAMNER  and  HOLLOWAT,  JJ.,  concnr. 


<N>  Uont.  441) 

STATE  ex  reL  WORKING  et  aL  v.  DISTRICT 

COURT  OF  FIRST  JUDICIAL  DIST.  IN 

AND  FOR  LEWIS  AND  CLARK  OOUNTT 

etaL    (No.  3641.) 

(Supreme  Court  of  Montana.    March  22,  1916.) 

Original  certiorari  proceeding  by  the  State,  on 
the  relation  of  Lincoln  Worfcing  and  others, 
against  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Lewis  and 
Clark  and  James  M.  Clements,  aa  Judge  ther*' 
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of.    Motion  to  quaah  uvemiled,  and  Order  of  the 
district  court  annulled. 

B.  D.  Weed,  City  Atty.,  and  Edward  Horsky, 
both  of  Helena,  for  relators.  Ed  Phelan  and  J. 
H.  Brass,  both  of  Helena,  for  respondents. 

BRANTLT,  a  J.  The  order  acainst  which 
relief  is  sought  in  Uiis  case  was  made  in  a  cause 
pendins  in  the  district  court  of  Lewis  and  Claric 
county,  entitled  "Gustava  Ernst  ▼.  Lincoln 
Working  et  al.,"  the  relators.  The  decision  in 
case  numbered  3640,  under  the  same  title  as  this. 
Just  decided  (147  Pac.  614),  is  conclusive  of  this ; 
the  record  of  the  proceedings  in  both  being  iden- 
tical. Upon  the  authority  of  that  case,  ue  mo- 
tion to  quash  the  writ  in  tiiis  case  is  overruled, 
and  the  order  is  annulled. 

Annulled. 

SAMNER  and  HOLLOWAY,  JJ.,  concur. 


(60  Mont.  442)  — — • 

COLUMBUS  STATE  BANK  t.  ERB  et  al. 

•       (Ko.  S488.) 
(Supreme  (3ourt  of  Montana.    March  29,  1916.) 

1.  Appeal  aitd  Bbbob  «=»882  —  Qukstions 
Rcviewjlblk— Thsobt  or  Cause  in  Trial 

COUBT. 

Where  a  payee  suing  the  maker  and  indors- 
ers  of  a  note  did  not  during  the  trial  question 
the  sufficiency  of  the  answer  of  the  indorsers 
to  constitute  a  complete  defense,  and  submitted 
the  case  to  trial  on  the  theory  that  the  indors- 
ers were  entitled  to  judgment  on  the  court  find- 
ing that  payments  made  by  the  maker  paid  the 
note,  the  payee  on  appeal  could  not  urge  that 
the  theory  was  fundamentally  erroneous. 

(Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  {)  8S91-^1():  Dec.  Dig.  «=> 

2.  W1TNK8BKS  «=>255,    2S7  — Pbivatk   Mem- 

OBANDtTU    —   AOMIBSLBILITT   —   RXFBCBHINO 
RECOLLECnOH. 

A  memorandum  made  by  the  maker  of  a 
note  not  intended  as  a  record  of  liis  transactions 
from  day  to  day  in  his  regular  course  of  busi- 
ness, but  merely  containing  entries  of  sales  of 
chattels  and  the  deposit  of  the  proceeds  with  the 
payee,  is  inadmissible,  but  may  be  used  by  the 
pa^ee  to  refresh  his  memory,  or  to  aid  him  in 
giving  bis  testimony  as  authori2ed  by  Rev. 
Codes,  S  8020. 

[EJd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  874-S90,  892;  Dec.  Dig.  <S=»2S5, 
257.J 

8.  EvioEifCE  ^=»318  —  HKAsaAT  Evidence — 
Copt  of  Meuobanditk  Not  Cokfsient  Evi- 
dence. 

A  copy  msde  by  one  of  a  memorandum  pre- 
pared by  another  is  hearsay,  where  the  mem- 
orandnm  is  inadmissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent   Dig.  SI  119S-1200;    Dec.  Dig.  «s>318j 

4.  BnjLS  AND  N0TE8  «=»527— Actions— Pat- 
icENTS— Evidence. 

In  an  action  on  a  note  against  the  makers 
and  indorsers,  evidence  held  to  show  payments 
made  by  maker  to  payee  which  the  indorsers, 
under  the  pleadings,  were  entitled  to  have  cred- 
ited on  the  note  to  reduce  their  liability,  though 
sncb  application  was  not  made  by  the  payee  or 
requested  bj  the  maker. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  if  1847-18S5;  Dec.  Dig.  «=3 
627.] 

5.  Reference  4=>99— Findino  or  Retxbes— 

Evidence. 

While  neither  the  oiigiaal  eost  price  of  an 
article  nor  the  amount  brought  at  a  sheriff's 
sale  of  the  article  is  conclusive  evidence  of  its 


value,  a  finding  of  a  referee  based  on  the 
amount  brought  at  a  sheriif's  sale  will  not  be 
disturbed  in  the  absence  of  any  other  evidence 
of  value. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  U  148-156;    Dec.  Dig.  <9=>09.] 

6.  Bills  and  Notes  «s>306— Indobsebs— Lia- 

BILITT. 

Where  indorsers  of  a  note  knew  the  con,- 
dnct  the  maker  was  pursuing  with  reference  to 
property  covered,  by  a  chattel  mortgage  to  the 
payee,  and  the  proceeds  thereof,  and  impliedly 
assented  to  his  course  of  c<»duct,  they  could 
not  insist  that  they  were  injured  by  loss  oc- 
curring through  his  mismanagement  or  misap- 
prt^riation  of  the  praceed& 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  727;   DecTDlg.  «=»306.]  • 

Appeal  from  District  Court,  Tellowstons 
County;   G«o.  W.  Plerson,  Jadg& 

Action  by  the  Columbus  State  Bank 
against  Guy  D.  Erb  and  otbers.  From  a 
Judgment  for  plaintiff,  certain  of  tbe  defend- 
ants appeaL    Affirmed. 

Johnston  ft  Coleman,  of  Billings,  for  ap- 
pellants. M.  Brown  and  Nldiols  ft  WUson, 
all  of  Billings,  for  respondent. 

BRANTLT,  O.  J.  This  action  was  brought 
to  recover  Judgment  for  the  sum  of  $5,000 
alleged  to  be  due  upon  a  negotiable  promis- 
sory note  executed  to  the  plaintiff  by  defend- 
ant Erb  and  indorsed  for,  value  by  the  de- 
fendants RalflT  and  Anderson,  on  December  1, 
1906,  and  due  and  payable  eight  months 
thereafter,  with  Interest  at  the  rate  of  1  per 
cent  per  month,  payable  semiannually.  It  Is 
alleged  that  no  part  of  the  principal  sum 
or  Interest  has  been  paid,  except  the  sum 
of  $212.72  paid  on  S^>tember  19,  1907,  and 
$108  paid  on  July  31,  1908.  The  defendants 
Ralff  and  Anderson  filed  a  separate  answer, 
in  which  they  deny  that  they  indorsed  the 
note  for  value,  and  allege  the  following  as  an 
affirmative  defense:  That  at  the  time  the 
note  was  executed  by  Erb  and  Indorsed  by 
them  Erb  was  a  customer  of  the  plantlff; 
that  It  was  then  supplying  him  with  money 
to  purchase  she^  In  large  numbers;  that 
these  defendants  were  the  owners  of  sheep 
consisting  of  wethers  and  bncjcs,  and  a  shear- 
ing plant  which  Erb  desired  to  purchase 
from  them,  at  an  agreed  price  of  $13,103,  but 
did  not  have  a  sufficient  amount  of  m6ney 
to  make  payment,  having  then  on  deiSoslt 
with  plaintiff  only  about  $700;  that  the  of- 
ficers of  the  plaintiff,  in  order  to  assist., lirb, 
agreed  to  lend  him  the  necessary  suin,  on 
condition  that  he  would  execute  to  it.  a  chat- 
ty mortgage  on  all  of  the  sheep,  .together 
with  the  wool  produced  by  them  during  the 
existence  of  the  mortgage,  and  also  the 
shearing  plant ;  that  it  was  expressly  agreed 
by  the  plaintiff,  Erb,  and  these  defoidants 
that  the  mortgage  should  be  made  to  secure 
the  full  amount  of  the  purchase  price  so 
advanced  by  the  plaintiff,  and  that  tbe  mon- 
e^  then  on  deposit  to  the  credit  of  Erb 
should  be  used  in  caring  for  the  sheep ;  that 


i>For  ethsr  cases  see  mo*  tepU  ud  KBY-NUMBKB  in  aU  Ksy-Mug^bsrsd  Mgssts  and  Udsns         . 
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Erb  tberenpon  executed  the  mortgage  to  se- 
cure payment  of  the  loan,  It  being  evidenced 
by  three  promissory  notes,  two  for  $5,000 
each,  and  a  third  for  $3,103,  all  of  the  same 
date  and  tenor,  except  the  principal  sum 
named  in  the  last,  the  defendants  Indorsing 
them  all  in  blank ;  that  the  note  upon  which 
•this  action  is  based  is  one  of  these  notes, 
the  others  having  been  paid;  that  it  was 
agreed  that,  if  Erb  defaulted  in  the  pay- 
ment of  the  notes,  the  mortgaged  property 
should  l>e  sold,  and  the  proceeds  applied  to 
the  discharge  of  them;  that  under  .the 
agreement  and  the  rule  of  law  applicable  It 
became  the  duty  of  plaintiff  first  to  exhaust 
this  security  before  taking  recourse  against 
these  defendants  upon  their  contingent  lia- 
bility; that  the  mortgage  was  never  fore- 
closed; that  plaintiff  permitted  Erb  to  sell 
the  greater  portion  of  the  sheep,  realizing 
various  sums  of  money,  which  he  paid  to 
the  plaintiff,  but  which  it  failed  to  apply 
to  the  discbarge  of  the  notes,  though  It  was 
its  duty  to  do  so.  These  sums  are  set  out 
In  detail  in  the  answer,  and  include  the  sum 
of  $2,200,  the  price  obtained  from  the  wool 
shorn  from  the  sheep  during  the  summer  of 
1907.  It  Is  alleged  that  plaintiff  took  pos- 
session of  315  head  of  sheep  covered  by  the 
mortgage,  of  the  value  of  $015,  and  convert^ 
ed  them  to  its  own  use,  and  that  It  also  took 
possession  of  the  shearing  plant,  which  was 
of  the  value  of  $1,400,  and  now  claims  to  be 
the  owner  of  it.  The  sums  so  paid  to  the 
plaintiff  and  the  property  delivered  to  it  by 
Krb,  it  Is  alleged,  were  sufficient  to  discharge 
all  of  the  indebtedness  evidenced  by  the 
notea  It  is  alleged  that  at  various  times 
prior  to  the  bringing  of  this  action  these  de- 
fendants requested  the  plaintiff  to  make  an 
accounting  for  the  amounts  paid  to  it  by  Erb, 
and  that  It  apply  them  to  a  discharge  of  the 
notes,  signifying  their  readiness  to  pay  any 
balance  which  might  be  found  to  remain  un- 
paid, but  that  plaintiff  wholly  failed  to  ren- 
der such  accounting,  claiming  that  these  de- 
fendants were  not  entitled  to  have  such  ap- 
plication made.  It  is  further  alleged  that, 
by  reason  of  the  premises,  these  defendants 
are  entitled  to  be  discharged  from  liability 
In  any  amount.  They  pray  that  the  plaintiff 
be  required  to  account  for  all  sums  paid  to  it 
by  Erb,  and  for  the  reasonable  value  of  all 
property  received  from  him,  and  that  credit 
be  given  accordingly.  There  was  issue  by 
reply.  J.  B.  Herford,  Esq.,  was  appointed  by 
the  court  referee  to  hear  the  evidence  and 
determine  the  Issues. 

The  evidence  discloses  that  three  sales  had 
been  made  by  Erb  prior  to  May  17,  1907,  the 
proceeds  aggregating  $8,288.50,  which  hjid 
been  applied  to  the  payment  of  the  smaller 
and  one  of  the  larger  notes,  fully  discharg- 
ing them,  the  first  being  paid  on  March  23, 
1907,  and  final  payment  on  the  latter  be- 
ing made  on  May  17th.  Up  to  this  date  no 
other  sales  had  been  made.  Subsequently 
sales  of  bucks  were  made  to  dlfferei^t  per- 


t  sons ;  In  -some  instances  the  proceeds  being 
paid  by  Erb  to  the  plaintiff;  in  others  It 
does  not  appear  what  was  done  with  then. 
The  total  of  the  sums  paid  to  plaintiff  re- 
sulting from  these  sales,  was  $551.  All  sums 
paid  to  the  plaintiff  were  credited  to  Erb's 
current  account'  He  drew  checks  upon  this 
account  from  time  to  time  to  pay  hla  per- 
sonal expenses,  the  expenses  of  caring  for 
the  mortgaged  property,  and  to  buy  other 
sheep,  borrowing  other  sums  from  the  plain- 
tiff as  he  needed  them.  In  the  fftll  of  1007. 
after  the  note  In  suit  fell  due,  tbe  wool 
shorn  from  the  sheep  left  on  hand  was  sold 
for  $2,200;  the  proceeds  being  paid  to  the 
plaintiff.  Erb  gave  to  the  plaintiff  his  blU 
of  sale  for  the  shearing  plant  with  other 
property  not  involved  here;  the  considera- 
tion named  being  $1.  The  purpose  of  this,  as 
stated  by  the  president  of  plaintiff,  was  to 
avoid  the  expense  of  foredosure.  After  sev- 
eral efforts  by  the  plaintiff  to  sell  this  at 
private  sale.  It  had  tbe  sheriff  sell  it  at 
public  auction,  and  bought  It  for  $330. 

The  referee  adopted  the  theory  that  the 
bank  was  under  no  obligation  to  Erb  to  ap- 
ply the  proceeds  of  his  sales  to  the  payment 
of  tbe  indebtedness  represented  by  tbe  note, 
but  that  upon  demand  by  Ralff  and  Ander- 
son after  the  note  fell  due,  It  was  under  ob- 
ligation to  so  apply  Such  proceeds  as  were 
showD  by  the  defendants  to  have  been  paid 
to  it  by  Erb,  and  that  they  were  entitled  to 
be  released  pro  tanto  from  liability,  whether 
such  credit  had  actually  been  given  or  not 
Accordingly  he  directed  his  efforts  to  ascer- 
tain from  the  evidence  what  amounts  were 
paid  by  Erb  to  the  bank  after  defendants 
made  demand  for  such  application,  and  gave 
credit  for  them.  He  found  that  the  plaintiff 
ought  to  have  so  applied  the  $2,200  received 
from  the  sale  of  wool  on  August  1,  1907,  the 
$551  received  from  the  sale  of  bucks,  as  of 
October  15,  1907,  and  the  $330,  the  price 
brought  by  the  shearing  plant  as  of  October 
27th,  the  date  of  the  bill  of  sale.  Upon  ad- 
justing tbe  interest  making  allowance  for 
the  payments  admitted  in  the  complaint  he 
found  the  defendants  Baiff  and  Anderson  lia- 
ble for  a  balance  of  $2,319,  with  Interest  at 
the  rate  of  1  per  cent,  per  month  from  Oc- 
tober 22,  1807.  He  recommended  Judgment 
against  all  the  defendants  in  this  amount 
and  against  Erb  for  tbe  full  amount  of  the 
note,  less  the  admitted  payments.  Tbe 
court  adopted  the  findings  and  ordered  Judg- 
ment accordingly.  Defendants  Ralff  and  An- 
derson, hereinafter  referred  to  as  tbe  de- 
fendants, have  appealed  from  tbe  Judgn^^nt 
and  an  order  denying  their  motion  for  a  new 
trial. 

[t]  Counsel  for  plaintiff  discuss  at  some 
length  in  their  brief  the  liability  of  accom- 
modation and  Irregular  Indorsers  under  the 
Negotiable  Instruments  Law  (Rev.  Codes,  §| 
5877,  6912),  and  the  distinction  between  the 
liability  of  such  parties  and  mere  sureties, 
as  defined .  by.  section  5080  of  the  Revised 
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Codes;  their  purpose  brfng,  we  presrune,  to 
demonstrate  tbat  the  theory  of  the  case 
adopted  by  the  trial  court  Is  fundamentally, 
erroneous.  Consideration  of  all  questions  in 
this  connection,  howeveir,  must  now  be  deem- 
ed foreclosed.  Counsel  did  not  at  any  stage 
of  the  proceedings  in  the  trial  court  question 
the.  sufficiency  of  the  allegations  in  tfie  an- 
swer to  constitute  a  complete  defense,  and 
submitted  the  case  to  trial  on  the  theory  that 
defendants  would  be  ^titled  to  judgment  If 
the  court  found  that  the  proceeds  of  the 
mortgaged  property  which  were  paid  to  It 
by  Krb  after  demand  by  defendants,  togeth- 
er with  that  part  of  it  which  came  into  plain- 
ttfTs  bands,  was  sufficient  to  pay  all  the 
notes.  By  falling  to  make  timely  objection 
and  to  appeal,  the  plain  tiff  must  be  deemed 
to  have  acquiesced  in  the  theory  whldi  the 
trial  court  adopted  and  upon  which  the  case 
was  tried  and  determined.  A  party  may  not 
himself  adopt,  or  Induce  the  court  to  adopt, 
one  theory  of  the  case  at  the  trial,  and  allow 
It  to  proceed  to  final  deterinination  without 
objection,  and  thereafter  insist  in  this  court 
that  the  trial  should  have  proceeded  upon  a 
wholly  difTerent  theory.  Dempster  v.  Ore- 
gon S.  U  Ry.  Co.,  87  Mont  335,  06  Pac.  717: 
Cohen  v.  Clark,  44  Mont  151,  119  Pac.  775; 
Balche  v.  Morrison,  4T  Mont  127,  130  Pac. 
1074.  We  are  therefore  not  required  to  go 
further  than  to  examine  and  determine  the 
questions  arishig  upon  the  assignments  found 
in  the  brief  of  counsel  for  the  defendants. 

12,  31  We  notice  first  the  contention  that 
It  was  error  to  exclude  from  the  evidence 
what  Is  designated  in  the  record  as  defend- 
ants' EJxhiblt  X.  The  evidence  discloses  that 
soon  after  the  notes  and  mortgage  were  ex- 
ecuted to  defendants  Erb  began  to  sell  the 
sheep  in  lots  as  he  found  purchasers,  depos- 
iting the  proceeds  with  the  plaintiff,  notify- 
ing its  officers  wtiat  he  was  doing.  Early  In 
December,  1906,  he  sold  and  shipped  600 
wethers  to  a  firm  in  Spokane,  Wash.,  realiz- 
ing $3,600.  Subsequently  he  made  similar 
sales,  depositing  the  proceeds  as  before,  un- 
til he  sold  the  last  of  them  In  October,  1007. 
Whenever  sales  were  made  and  the  proceeds 
deposited,  be  entered  In  a  vest  pocket  mem- 
orandum book  the  amounts  received,  adding 
in  some  Instances  the  date  of  the  sale,  the 
number  sold,  and  the  name  of  tb^  purchaser. 
The  memorandum  consisted  of  a  list  of  all 
amounts  received  and  deposited,  except  one 
of  $2,200,  the  price  received  for  wool  sold 
during  the  summer  of  1907.  From  time  to 
time  Erb  showed  this '  memorandum  to  de- 
fendant Ralff,  who  copied  off  the  Items  up- 
on a  sheet  of  paper  which  he  kept  In  his  of- 
fice. The  Erb  memorandum  did  not  show 
the  amount  received  from  the  sale  of  wool. 
This  was  Included  In  RalfTs  memorandum 
upon  Erb's  verbal  statement  that  the  sale 
had  netted  that  amount.  The  gross  receipts 
of  these  sums  footed  up  $13,847.50.  The  Erb 
memorandum  had  been  lost  The  original 
copy  of  It  made  by  Ralff  had  alar  been  lost. 


but  Ralff  had  preserved  a  copy.  Counsel, 
having  had  Raiff  state  that  the  copy  con- 
tained a  correct  list  of  the  Items  obtained 
from  E)rb,  who  had  theretofore  testified  that 
his  list  of  the  Items  was  correct,  offered  It 
In  evidence  as  an  exhibit  to  RalfTs  testi- 
mony, to  show  the  amount  actually  received 
by  plaintiff.  It  was  excluded  as  hearsay. 
The  ruling  was  correct  The  memorandum 
thus  kept  by  EJrb  was  fugitive  In  character, 
not  intended  as  a  record  of  his  transactions 
from  day  to  day  In  his  regular  course  of 
business.  It  might  have  been  used  by  him 
to  refresh  his  memory  or  to  aid  him  in  giv- 
ing his  testimony,  under  the  rule  declared 
by  the  statute  (Rev.  Codes,  I  8020;  Marron 
y.  Great  Northern  Ry.  Co.,  46  Mont  593,  129 
Pac.  1(^),  but  could  have  l>een  available  for 
no  other  purpose.  Therefore  a  copy  of  a 
copy  of  It  made  by  Raiff  was  as  much  hear- 
say as  would  have  been  an  oral  statement  by 
Ralff  of  the  items  communicated  to  blm 
verbally  by  Erb. 

[4]  Of  the  several  other  contentions  made 
by  counsel  for  defendants.  It  Is  not  neces- 
sary to  give  special  notice  to  any,  except 
that  the  court  and  referee  erred  In  falling  to 
0ti  defendants  entitled  to  credit  for  other 
Items  which  they  allege  In  their  answer  they 
were  entitled  to,  viz.:  For  $2,150  for  wethers 
sold  to  one  PhilTips;  for  $368,  the  price  of 
bucks  sold  to  one  Bray ;  and  for  $1,100,  the 
value  of  the  shearing  plant.  Instead  of  $330, 
the  amount  realized  from  the  sale  of  It  by 
the  plaintiff.  Touching  the  first  of  these 
Items,  the  evidence  discloses  the  following: 
The  mortgage  included  846  yearling  wethers 
and  1,261  three  and  four  years  old— 2,107  In 
all.  Of  these,  Erb  sold  In  December,  1906, 
600  for  $3,600;  on  March  5,  1907,  542  for 
$3,142.25;  and  about  April  3d,  265  for  $1,- 
546.25.  These  sales  Included  all  of  the  older 
wethers  and  146  of  the  yearlings,  leaving 
700  yearlings  still  in  Erb's  hands.  During 
the  season  of  1907  up  to  August  he  bought 
from  other  persons  3,490  yearlings,  and  1,- 
230  other  sheep,  the  character  of  which  does 
not  appear.  He  estimated  that,  of  the  700 
yearlings  covered  by  the  mortgage,  as  many 
as  200  were  lost  by  death  and  bther  causes, 
leaving  on  hand  500.  These  were  mingled 
with  those  subsequently  purchased  and  were' 
sold.  The  evidence  does-  not  disclose  when  or 
to  whom  they  were  sold,  nor  at  what  price, 
except  that  Erb  testified  that  In  November, 
1907,  he  sold  all  the  sheep  he  had  left  on 
hand  to  Phillips  at  $4.30  per  head,  and  paid 
the  proceeds  to  the  bank  as  a  general  credit 
on  his  account  Included  In  these,  he  said, 
were  ijerhaps  a  few  of  the  mortgaged  sheep, 
but  he  was  unable  to  give  the  number.  Aside 
from  this  evidence  there  Is  nothing  to  show 
what  became  of  these  wethers,  nor  does  It' 
appear  what  was  their  value.  With,  only 
this  evidence  before  blm,  the  referee  was 
Justified  in  his  statement  that  there  was 
nothing  upon  which  to  base  a  finding  in 
favor  of  the  defendants.  ^     ^^^i^ 
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In  all,  Erb  purchased  from  the  defendants 
900  bucks.  The  evidence  discloses  that  of 
these  some  were  lost  by  death,  and  that  he 
sold  all  the  rest  to  different  persons  in  small 
lots,  the  proceeds  of  these  sales,  to  the 
amount  of  $551,  being  paid  to  the  bank. 
For  this  amount  the  defendants  were  given 
credit  One  of  bis  sales  he  made  to  Bray, 
but  what  the  number  was  or  the  amount  paid 
is  not  disclosed,  except  so  far  as  it  appears 
from  Exhibit  X,  which  we  have  held  was 
properly  excluded  from  the  evidence.  While 
Erb  testified  that  he  was  paid  by  check 
which  he  turned  over  to  the  bank,  this  fact 
Is  not  shown  by  the  books  of  the  bank  or 
otherwise.  The  same  disposition  was  made 
of  this  item  as  was  made  of  the  PliilUps 
item,  and  we  think  this  was  correct. 

[S]  Plaintiff  acquired  possession  of  the 
shearing  plant  and  made  disposition  of  it  as 
heretofore  stated.  The  evidence  shows  that 
it  had  been  purchased, from  the  manufactur- 
er by  Erb.  It  had  never  been  owned  by  the 
defendants,  bnt,  at  their  Instance,  had  been 
included  in  the  mortgage.  It  consisted  of  an 
engine  and  12  shearing  machines.  The  en- 
gine, the  evidence  shows,  cost  originally  $500, 
and  each  machine  $50,  making  the  total  orli^ 
inal  cost  $1,100.  It  had  been  used  during  the 
season  of  1906.  It  was  used  during  the  sea- 
son of  1907,  4  more  machifies  being  added, 
making  the  entire  cost  $1,300.  At  the  time 
the  bill  of  sale  was  executed  the  plant  was, 
according  to  Erb's  testimony,  as  good  as  new. 
No  witness  stated,  however,  what  its  rea- 
sonable market  value  was  at  the  time  plain- 
tiff got  possession  of  It,  or  at  the  time  when 
it  was'  sold.  The  referee  was  of  the  opinion 
that  the  price  brought  at  the  sale  was  the 
best  evidence  of  its  value,  and  made  his  find- 
ing accordingly.  The  original  cost  price  of 
an  article  is  some  evidence  of  Its  market  val- 
ue (Osmers  v.  Furey,  32  Mont  581,  SI  Pac. 
345);  so  also  is  the  amount  brought  by  it  at 
sherlfTs  sale  (Id.).  Neither,  however,  is  con- 
clusive. The  referee,  In  arriving  at  a  con- 
clusion upon  the  evidence  before  him,  was 
oompelled  to  choose  between  the  extremes  of 
value  fixed  by  it.  There  were  no  data  to 
Justify  the  finding  of  any  value  between 
these  extremes.  Under  these  conditions  we 
do  not  think  the  referee  or  the  court  was 
guilty  of  palpable  abuse  of  discretion. 

[S]  It  may  be  remarked  in  general  that  the 
evidence  whoUy  fails  to  sustain  the  allega- 
tion of  the  answer  that  the  plaintiff  agreed 
to  look  to  the  mortgage  exclusively  as  secu- 
rity in  the  first  instance.  The  evidence  jus- 
tifies the  conclusion  that  the  mortgage  was 
taken  for  the  benefit  of  the  defendants  and 
at  their  request  It  also  Justifies  the  conclu- 
sion that  the  defendants  knew  the  course  of 
conduct  Erb  was  pursuing  with  reference  to 
the  property  and  its  proceeds ;  he,  in  one  in- 
Htance  at  least,  seeking  their  advice  as  to  the 
propriety  of  the  course  to  be  pursued  by  him. 
They   knew   that  he   was  purchasing  other 


sbe^  with  which  he  was  mingling  the  mort- 
gaged property,  and  that  its  identity  was 
thus  likely  to  be  lost  Both  they  and  the 
plaintiff  seem  to  have  tacitly  understood  that 
Erb  was  to  have  free  band  in  the  handling  of 
the  property  and  its  proceeds  for  the  purpose 
of  speculation,  and  that  upon  a  disposition 
of  it  he  would  discharge  the  notes  by  applica- 
tion of  the  proceeds.  Upon  the  theory  that 
defendants'  liability  was  that  of  sureties 
only,  and  that  plaintiff  was  bound  to  refrain 
from  doing  anytliing  wtaidi  would  impair  the 
mortgage  security  or  which  was,  inconsistent 
with  their  rights  as  soreties  (Rm.  Codes,  { 
5686),  after  having  impliedly  given  th^r  as- 
sent to  the  course  of  conduct  pursued  by 
Erb,  they  cannot  Insist  that  they  were  in- 
jured by  any  loss  which  occurred  through  bis 
mismanagement  or  misappropriation  of  the 
proceeds. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

SANNEB  and  HOLLOWAX,  33^  concur. 


(60  Mont.  IM) 
FADDEN  V.  BUTTE  MINERS'  UNION  NO.  1 

et  al.     (No.  344L) 
(Supreme  Ooait  of  Montana.    Dee.  12,  1914.) 

1.  Appkai,  and  Erbob  ^=3854  —  Okaktino 
New  Tbiai/— AmavAircK. 

The  court,  on  appeal  from  an  order,  general 
in  its  term,  granting  motion  for  new  trial  speci- 
fying all  the  statutory  grounds,  must  be  affirmed 
where  it  can  be  upheld  on  any  of  the  grounds. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  S403,  3^  8408-3424, 
3427-3430;   Dec.  Dig.  «=>854.] 

2.  Appbal  and  BSbbob  ^=>101S  —  Obounds  — 
Insuiticienct  or  Bvidknos  to  Bcbtajn 
Vkb  dict— RjBvntw. 

The  action  of  the  trial  court  in  setting 
aside  a  verdict  on  sharply  conflicting  testimony 
will  not  be  disturbed. 

[Ed.  Note. — For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  H  8860-3876;  Dec:  Dig.  «=> 
1015.] 

Appeal  ttom  District  Court,  SQver  Bovr 
County;  Jeremiah  J.  Lynch,  Judge. 

Action  by  Thomas  Fadden  against  the 
Butte  Miners'  Union  Na  1  and  others.  From 
an  order  granting  a  new  trial  after  verdict 
and  judgment  for  plaintiff,  be  appeals.  Af- 
firmed. 

Chas.  O.  Colby  and  Jesse  B.  Boote,  both 
of  Butte,  for  appellant  William  Meyer,  of 
Butte,  for  respondents. 

SANNER,  J.  [1]  l^homas  Fadden  brought 
this  action  in  the  district  court  of  Silver 
Bow  county  against  the  Butte  Miners'  Union 
No.  1,  Dennis  Murphy,  Joseph  Penhall,  and 
John  Hartigan,  to  recover  damages  for  a 
malicious  assault  alleged  to  have  been  made 
by  them  upon  him.  The  defendants,  other 
than  Murphy,  stood  upon  a  denial;  Murpliy 
coupled  his  denial  with  an  affirmative  plea 
to  the  effect  that  Fadden,  after  malldousi* 
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•asaoltlng  Penhall,  attempted  to  assault  him 
(Uniphy),  and  be,  to  protect  blmaelf,  struck 
Fadden.  Tills  was  denied  by  tbe  reply.  The 
Issues  were  tried  to  a  Jury,  who  returned 
their  verdict  for  tbe  plaintiff,  and  Judgment 
was  entered  thereon.  Notice  of  Intention  to 
move  for  a  new  trial,  specL^ing  all  the 
statutory  grounds,  was  given,  and  the  mo- 
tion itself  was  heard  upon  a  bill  of  excep- 
tions which  embodied  all  the  evidence.  The 
motion  was  granted  by  an  order  general  in 
its  terms.  This  appeal  is  from  that  order, 
and  oar  doty  is  to  affirm  it,  if  it  can  be  np- 
beld  on  any  of  the  specified  grounds. 

[2]  We  have  read  the  record,  and  can  un- 
derstand how  the  Jury  could  return  that 
the  assault  bad  been  committed  as  alleged; 
but  it  must  be  acknowledged  that  the  testi- 
mony la  sharply  conflicting  upon  this  point 
Tbe  question  in  the  first  instance  was  for 
tbe  Jury,  and,  upon  motion  for  new  trial,  for 
the  Judge  who  saw  the  witnesses  on  the 
stand.  If  he  was  satisfied,  as  he  may  have 
been,  that  the  preponderance  of  the  evidence 
was  not  with  tbe  plaintiff,  it  was  his  duty 
to  set  the  verdict  aside.  With  such  an  order 
made  under  such  circumstances  we  may  not 
Interfere.  Harrington  v.  Butte  k  Boston 
Min.  Co.,  27  Mont  1,  69  Pac.  102;  Kelly  v. 
City  of  Butte.  43  Mont  451,  117  Fac.  101. 

The  order  appealed  from  is  therefore  af- 
ilrmed. 

Affirmed. 

BRANTLT,  G  J.,  and  HOLLOWAX,  J., 
■concur. 

(13  Wyo.  207) 

LABAMIB  COUNTY  v.  GOSHEN  COUNTY. 

(No.  826.) 
-(Supreme  CV>art  of  Wyoming.    April  16,  1915.) 

Affkai.  and  Ebbob  ®=>773— This  fob  Fujito 
oy  Bbikf— Extension  of  Timk— Validitt. 
Extension  of  time  for  filing  ot  brief  by 
plaintiff  in  error  granted  on  application  made 
after  the  time  fixed  by  Supreme  Court  rule  15 
(104  Pac  xiii)  is  void  under  rule  20  (104  Pac 
ziv) ;  and,  where  counsel  for  plaintiff  in  error 
did  not  take  tlie  necessary  precaution  to  see 
when  the  time  expired,  and  allowed  it  to  ex- 
pire without  procuring  an  extension,  the  pro- 
ceedings in  error  must,  under  rule  21  (104  Pac. 
xiv),  be  dismissed  on  motion  of  defendant  in 

-error. 

[Ed.  Note, — For  o'ther  cases,  see  Appeal  and 
Error,  <3ent  Dig.  Si  3104,  8108-8110;  Dec.  Dig, 

.^=.773.1 

Brror  to  District  Court,  Ooshen  CV>unty; 
William  ^C.  Mentzer,  Judge. 

Action  between  Laramie  County  and 
"Ooshen  County.  Tliere  was  a  judgment,  and 
tbe  former  brings  error.    Dismissed. 

Samuel  M.  Thompson,  (>>.  and  Pros.  Atty,, 
of  CHieyenne^  for  plaintiff  In  error,  John  Ia 
Sawyer,  Co.  and  Pros.  Atty.,  of  Torrington 
(William  C.  Klnkead,  of  Cheyenne,  of  coun- 
sel), for  defendant  in  error. 

BBABD,  J.  The  defendant  in  error  has 
flied  a  motion  to  dismiss  tbe  proceedings  in 


error  on  the  ground  that  plaintiff  in  error 
failed  to  file  its  brief  within  the  time  re- 
quired by  the  rules  of  this  court  By  rule  16 
(104  Pac  xlli)  plaintiff  in  error  is  required 
to  file  his  brief  within  60  days  after  filing  his 
petition  in  error.  Rule  21  (104  Pac  xiv)  pro- 
vides that,  for  a  failure  of  plaintiff  In  error 
to  file  his  brief  as  required  by  the  rules,  the 
defendant  in  error  may  have  the  cause  dis- 
missed.   And  rule  20  (104  Pac  xiv)  provides: 

"By  consent  of  parties,  or  for  good  cause 
shown  l>efore  tbe  expiration  of  tbe  time  allowed, 
the  coort'or  a  justice  thereof  in  vacation  may 
extend  the  time  for  filing  briefs." 

The  petltim  in  error  was  filed  December 
11,  1914,  and  the  brief  of  plaintiff  In  error 
was  filed  February  IS,  1915,  more  than  60 
days  after  the  filing  of  the  petitl(Hi  In  error. 
Tbe  time  for  filing  such  brief  expired  Feb- 
ruary 9,  1916,  unless  extended  under  rule  20. 
It  Is  not  claimed  that  the  time  was  extended 
by  consent ;  but  it  appears  that  on  February 
10,  1916,  counsel  for  plaintiff  In  error  having 
erroneously  counted  the  number  of  days,  as 
be  stated  in  oral  argument,  applied  to  the 
Chief  Justice  for  an  order  extending  the  time 
for  filing  Ills  brief  until  and  including  Feb- 
ruary 16,  1916.  The  Chief  Jtistlce,  relying 
upon  the  mistaken  statement  of  counsel  that 
the  time  had  not  expired,  made  such  order. 
Counsel  for  defendant  in  error  contend  that, 
as  the  order  was  inadvertently  made  under 
a  mlsaiHprehension  of  the  situation.  It  was 
void,  and  did  not  have  tbe  effect  of  extending 
the  time.  We  think  that  contention  will  have 
to  be  sustained.  The  language  of  the  rule 
is  plain  and  explicit  that  the  application  and 
showing  for  an  extension  of  time  must  be 
made  before  the  expiration  of  the  time  allow- 
ed by  the  rule.  In  C!ronkhlte  v.  Bothwell,  3 
Wya  789,  31  Pac  400,  the  court  said: 

'^he  application  for  this  extension  of  time 
must  be  made  before  tbe  expiration  of  the 
time  fixed  by  the  rule  for  filing  briefs,  and  no 
provision  is  made,  for  such  extension  there- 
after, however  satisfactory  to  the  court  the 
reasons  may  be  for  extending  the  time." 

See,  also,  Robertson  v.  Shorow,  10  Wyo. 
368,  69  Pac  1.  It  is  not  claimed  that  the 
case  is  one  where  "unavoidable  casualty  or 
overwhelming  necessity"  prevented  the  fil- 
ing In  time;  but,  on  the  contrary,  it  is  simply 
a  case  where  counsel  did  not  take  the  neces- 
sary precaution  to  see  when  the  time  ex- 
pired, but  allowed  It  to  expire  without  pro- 
curing an  extension  of  time,  or  filing  his 
brief.  In  such  case  It  has  been  repeatedly 
held  by  this  court  that  the  defendant  in  er- 
ror Is  entitled  to  have  the  proceedings  in  er- 
ror dismissed.  Ford  v.  Townsend  et  al.,  143 
Pac  356,  and  cases  there  cited. 

The  motion  to  dismiss  the  proceedings  in 
error  is  granted  and  the  proceedings  dis- 
missed. 

Dismissed. 

POTTIBR.  C  J.,  and  S(X)TT,  J.,  conenr. 


^ssFor  other  caau  see  same  topic  sad  KBT-NUUBBR  in  all  Ke7-Numbar«d  Digests  and  Sad^Mi^  ^  l  ^ 
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»2S  Wyo.  209) 

LARAMIE  COUNTY  y.  PLATTE  COUNTY. 

(No.  825.) 
(Sapreme  Court  of  Wyoming.    April  16,  1915.) 

Error  to  District  Court,  Platte  County;  Wil- 
liam C.  Mentzer,  Judge. 

Action  between  Laramie  County  and  Platte 
County.  There  was  a  judgment,  and  tlie  for- 
iner  brings  error.     Dismissed. 

Samuel  M.  Thomi)son,  Co.  and  Pros.  Atty.,  of 
Cheyenne,  for  plaintiff  in  error.  Chiles  P. 
Plummer,  Co.  and  Pros.  Atty.,  of  Wheatland 
(Clyde  M.  Watts,  of  Obeyenne,  of  counsel),  for 
defendant  in  error. 

BEARD,  J.  The  situation  of  this  case  is 
identical  with  that  of  Laramie  County  t.  Gosh- 
en County,  this  day  decided,  147  Pac.  621,  and 
for  the  reasons  there  stated  the  proceedings  in 
error  are  dismissed. 

Dismissed. 

POTTBR,  O.  J.,  and  SCOTT,  J.,  concur. 


(4t  Utah.  644) 
DAHL  V.  SALT  LAKE  CITY.    (No.  2587.) 
(Supreme  Court  of  Utah.    March  26,  1915.) 

L  Municipal  Cobpobations  ®=»845  —  Ac- 
tions —  Conditions  Precedent  —  Notice 
—  Statute. 

Under  Comp.  Laws  1907,  f  312,  providing 
that  every  claim-  against  an  Incorporated  city 
or  town,  other  than  claims  for  damages  caused 
by  defective  streets,  mu.st  be  properly  pre- 
sented to  the  city  council  within  one  ycnr  after 
the  last  item  of  such  claim  accrued,  etc.,  and 
under  section  313,  providing  that  it  shall  be  a 
bar  to  any  action  or  proceeding  against  a  city 
or  town  for  the  collection  of  any  such  claim  that 
such  claim  was  not  so  presented,  where  plaintiff 
sued  for  damages  to  his  crops  caused  by  seepage 
of  water  from  defendant  city's  canal,  admitting 
that  be  bad  presented  no  claim  for  damages 
within  a  year,  he  had  no  cause  of  action.! 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1506 ;  Dec.  Dig.  <S=» 
845.] 

2.  Municipal  Oorpobations  «=s>1016  —  Ac- 

TI0i«8  AGAINST^— POWEB  OF  LBOISLATURE. 

The  legislature  by  statute  may  prescribe 
conditions  upon  which  suits  may  be  brought  and 
maintained  against  a  municipality. 

[Ed.  Note.— For  other  ca.ses,  see  Municipal 
Corporations,  Cent  Dig.  f  2189 ;   De&  Dig.  <3=» 

loiej 

Straup,  0.  J.,  dissenting. 

Appeal  from  District  0>nrt,  Salt  Lake 
County;   T.  D.  Lewis,  Judge. 

Action  by  Eric  Dab>  against  Salt  Lake 
City,  a  municipal  corporation.  Judgment  for 
plaintiff,  and  defendant  appeals.  Rereised, 
with  directions  to  dismiss. 

Plaintiff  brought  this-  action  to  recover 
damages  for  injuries  to  bis  crops  alleged  to 
have  been  caused  by  seepage  water  from  de- 
fendant's canal  arising  on  his  land  and  on 
other  lands  farmed  by  him.  The  complaint, 
which  contains  several  causes  of  action,  was 
filed  August  21,  1912.     It  is  alleged,  among 


>  Distinguishing  Brown  v.  Salt  l,ake  City,  S3  Utah, 
222,  93  Bac.  670,  14  L.  R.  A.  (N.  8.)  C19,  126  Am. 
fit  Rep.  828.  14  Ann.  Cas.  VM. 


Other  things,  that  Salt  Lake  City,  in  the 
years  1908,  1909,  1010,  and  1911,  owned  and 
operated  a  certain  carrying  canal  known  as 
the  Jordan  and  Salt  Lake  City  Canal,  whidi 
extended  from  a  point  on  the  Jordan  river. 
In  the  southern  part  of  Salt  Lake  county,  in 
a  northerly  direction  into  Salt  Lake  City, 
and  in  its  course  extended  along  a  side  bill 
or  slope  above  and  near  certain  premises 
owned  and  in  the  possession  6t  the  plalntiCT ; 
that  defendant  negligently  permitted  wil- 
lows, brush,  and  weeds  to  grow  along  and 
upon  the  lands  and  bed  of  said  canal  where 
said  canal  passes  above  the  lands  mentioned, 
and  "negligently  allowed  the  channel  of  said 
canal  to  become  filled  with  sediment,  and  neg- 
ligently and  carelessly  attempted  to  use  the 
said  canal  for  the  carriage  of  a  larger  flow 
of  water  tban  the  said  canal  was  capable  of 
carrying  in  a  safe  and  proper  manner,  •  •  • 
and  in  consequence  the  flow  of  water  was 
raised  and  flowed  in  contact  with  the  upper 
and  porous  sections  of  the  banks  of  said  ca- 
nal, *  •  •  and  large  quantities  of  water 
seeped  and  percolated  through  the  upper  and 
porous  sections  of  the  lands  of  said  canal 
nearest  to,  above,  and  adjacent  to  said  par- 
cels of  land,  and  saturated  and  flooded  tbe 
aforesaid  land,  whereby  plaintifTs  crops"  of 
hay,  grain,  potatoes,  and  sugar  beets  grow- 
ing thereon  were  destroyed,  rendered  worth- 
less, and  Incapable  of  harvest,  etc.  Defend- 
ant demurred  to  tbe  complaint  on  tbe 
grounds: 

"(i)  That  said  complaint  does  not  state  facta 
sulheient  to  constitute  a  cause  of  action;  (2) 
that  it  appenrs  upon  the  face  thereof  that  said 
cause  of  action  is  barred  by  the  provisions  of 
sections  312  and  313,  Compiled  Laws  of  Utah 
1907." 

The  demurrer  was  overruled.  Defendant 
answered,  admitting  the  existence  and  tbe 
city's  ownership  of  tbe  canal  as  alleged  in 
tbe  complaint,  but  denied  tbe  acts  of  negli- 
gence therein  alleged,  and  afllrmatively  al- 
leged : 

'•Tliat  no  claim  for  the  damages  and  loss  al- 
leged to  have  occurred  to  the  plaintiff  was  pre- 
sented •  •  •  to  the  city  council  of  Salt  Jjake 
City,  •  •  •  as  required  by  section  312,  Com- 
piled r>aw8  of  Utah  1907,  and  that  said  •  •  • 
action  is  therefore  barred,  as  provided  in  sec- 
tion 313,  •  *  *  by  such  failure  on  the  part 
of  the  plaintiff  so  to  present  his  claim." 

In  his  reply  plaintiff — 

"admits  that  no  claim  for  damages  or  loss  was 
presented,  properly  described,  and  verified  by 
plaintiff  or  his  agent  to  tbe  city  •council  of 
Salt  Lake  City  within  one  year  after  the  last 
item  of  said  claim  accrued,  alleges  that  prea- 
entation  of  such  claim  to  the  city  council  is 
not  required  by  section  312,  Compiled  Laws." 

The  cause  was  tried  to  a  Jury  and  a  ver- 
dict was  rendered  in  favor  of  plaintiff.  De- 
fendant appeals. 

H.  J.  Dlnlnny,  City  Atty.,  and  Aaron  Myers 
and  W.  Folland,  Asst.  City  Attys.,  all  of  Salt 
Lake  City,  for  appellant.  Cheney,  Jensen  & 
Hoiman,  of  Salt  I^ake  City,  for  respondent 
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McCAP.TT,  J.  (after  stating  the  facts  as 
above).  [1,2]  It  is  contended  on  behalf  of 
the  city  that  the  claims,  the  subject-matter 
of  the  action,  come  within  Comp.  Laws  1907, 
f  312,  and,  as  the  reply  of  plaintiff  admits 
that  no  claim  for  damages  was  filed  with  the 
city  authorities,  as  required  by  that  section, 
the  action  is  barred  by  the  provisions  of 
Comp.  Laws  1907,  §  313.  On  the  other  hand, 
it  la  vigorously  contended  by  respondent  that 
the  action  does  not  come  within  the  purview 
of  section  812,  and  hence  is  not  barred  by 
section  313,  supra.  In  support  of  the  latter 
contention  the  case  of  Brown  t.  Salt  Lake 
City,  33  Utah,  222,  93  Pac.  570,  14  L.  R.  A. 
(N.  S.)  619,  126  Am.  St.  Rep.  828,  14  Ann. 
Cas.  1004,  is  cited  and  mainly  relied  on. 
That  was  an  action  for  damages  arising  out 
of  the  death  of  a  person,  which  damages 
were  suffered  by  a  third  party.  This  court, 
-construing  the  statute  with  reference  to  the 
facts  of  the  Brown  Case,  speaking  through 
Mr.  Justice  Frick,  said: 

"A  claim  Included  within  the  statute  is  one 
pertaining  to  a  personal  injury  or  damage  to 
property,  and  must  be  presented  [quoting  from 
the  statute]  'within  ninety  days  after  the  hap- 
pening of  such  injury  or  damage.'  In  an  action 
-to  recover  damages  for  negligently  causing  the 
-death  of  one,  a  presentation  of  a  claim  is  not 
required,  for  the  right  of  action  does  not  arise 
until  the  injury  results  In  death.  While  the 
injury  may  be  said  to  lie  the  cause  of  death, 
the  injury  without  death  would  not  give  a  right 
■of  action  such  as  we  are  now  considering. 
♦  •  •  The  words  'or  damages'  relate  to  the 
damages  that  arise  immediately  out, of  the  in- 
jury to  the  party  or  to  his  property,  and  not  to 
such  as  may  be  sustained  by  a  third  person  as 
a  secondary  result,  although  caused  by  the  orig- 
inal injury.  •  •  •  We  are  firmly  of  the  opin- 
ion that  it  was  not  the  intention  of  the  Legisla- 
ture to  include  within  the  statute  secondary 
claims  or  damages  arising  out  of  death,  which 
are  suffered  by  third  parties  by  reason  of  such 
death"    (citing  cases). 

It  will  thus  be  observed  that  the  Brown 
-Case  Is  clearly  distinguishable  from  the  case 
at  bar.  In  fact,  what  Is  there  said  seems  to 
support  the  contention  here  made  on  behalf 
-of  the  dty,  rather  than  the  position  taken 
by  respondent  Furthermore,  since  the  hap- 
pening of  the  accident  (September  25,  1904) 
-out  of  which  the  Brown  Case  arose,  sections 
312  and  313  have  been  amended  (see  chapter 
It,  Sess.  Uiws  1905,  p.  5),  and  their  scope,  if 
■not  materially  broadened  and  enlarged  re- 
specting claims  for  damages  that  must  be 
presented  to  the  city  or  town  authorities  be- 
fore an  action  thereon  can  be  maintained, 
'bas  at  least  been  made  more  clear  and  cer- 
tain in  that  regard.  Section  312,  so  far  as 
material  here,  provides  that: 

"Every  claim  against  an  incorporated  city  or 
town  for  damages  or  injury  alleged  to  have 
'been  caused  by  the  defective,  unsafe,  dangerous, 
•or  obstructed  condition  of  any  street,  alley, 
.crosswalk,  sidewalk,  culvert,  or  bridge  of  any 
such  city  or  town,  or  from  the  negligence  of 
the  dty  or  town  authorities  in  respect  to  any 
such  street,  alley,  crosswalk,  sidewalk,  culvert, 
or  bridge  shall,  within  thirty  days  after  the 
happening  of  such  injury  or  damage,  be  pre- 
•eented  to  -the  dty  council  of  such  dty,  or  board 


of  trustees  of  such  town,  in  writing,  signed  by 

the  claimant  or  by  some  person  by  claimant  au- 
thorized to  sign  the  same,  and  properly  verified, 
stating  the  particular  time  at  which  the  injury 
happened,  and  designating  and  describing  the 
particular  place  in  which  it  occurred,  and  also 
particularly  describing  the  cause  and  circum- 
stances of  the  said  injury  or  damages,  •  *  • 
and  no  action  i^all  be  maintained  against  any 
dty  or  town  for  damages,  or  injury  to  person 
or  property,  unless  it  appears  that  the  daim 
for  which  the  action  was  broaght  was  presented 
as  aforesaid  to  the  city  coundl  or  the  board  of 
trustees  of  the  town,  and  that  snch  coundl  or 
board  did  not  within  ninety  days  thereafter 
audit  and  allow  the  same.  Every  claim,  other 
than  claims  above  mentioned,  against  any  dty 
or  town,  must  I>e'  presented,  properly  itemized 
or  descril>ed  and  verified  as  to  correctness  by 
claimant  or  his  agent,  to  the  dty  coundl  or 
board  of  trustees  within  one  year  after  the  last 
item  of  such  account  or  claim  accrued,  and  if 
such  account  or  claim  is  not  properly  or  suffi- 
ciently Itemized,  or  described  or  verified,  the 
dty  coundl  or  board  of  trustees  may  require 
the  same  to  he  made  more  specific  as  to  the 
itemization  or  description,  or  to  be  corrected 
as  to  the  verification  thereof." 

Section  313  provides  that: 

"It  shall  be  a  suffident  bar  and  answer  to 
any  action  or  proceeding  against  a  dty  or  town, 
in  any  court,  for  the  collection  of  any  claim 
mentioned  in  section  312,  that  snch  daim  had 
not  been  presented  to  the  dty  coundl  of  such 
dty,  or  to  the  board  of  trustees  of  such  town, 
in  the  manner  and  within  the  time  in  sedion 
312  spedfied;  provided,  that  in  case  an  account 
or  claim,  other  than  a  daim  made  for  damages 
on  account  of  the  unsafe,  defective,  dangerous, 
or  obstructed  condition  of  any  street,  alley, 
crosswalk,  way,  sidewalk,  culvert,  or  bridge, 
is  required  by  the  council  or  board  to  be  made 
more  spedfic  as  to  itemization  or  description, 
or  to  be  properly  verified,  suffident  time  shall 
be  allowed  the  claimant  to  comply  with  such 
requirement." 

The  parts  Italicized  were,  with  other  mat- 
ter, incorporated  Into  the  statute  by  the 
amendment  mentioned.  It  wlU  be  noticed 
that  the  statute  Is  comprehensive  and  sweep- 
ing in  its  terms  respecting  the  dalms  that 
must  be  presented  to  the  dty  council  before 
an  action  can  be  brought  and  successfully 
maintained  thereon.  These  claims  are  divid- 
ed into  two  dasses:  One  dass  consists  of 
claims  "for  damages  or  Injury  alleged  to 
have  been  caused  by  the  defective,  unsafe, 
dangerous  or  obstructed  condition  of  aqy 
street,  alley,  crosswalk,  sidewalk,  culvert  or 
bridge,"  which  must  be  presented  "within 
thirty  days  after  the  happening  of  such  in- 
jury or  damage."  The  other  dass  consists 
of  "every  claim,  other  than  the  claims  above 
mentioned,"  and  must  be  presented,  properly 
itemized  or  described,  etc.,  within  one  year 
after  the  last  Item  of  such  "account  or 
claim"  accrued.  The  important  question  heoe 
presented  is.  Do  the  claims  In  the  case  at  bar 
come  within  the  class  last  mentioned?  We 
are  clearly  of  the  opinion  that  they  do.  That 
the  Legislature  may,  by  statute,  prescribe 
conditions  upon  which  suits  may  be  brought 
and  maintained  against  a  munldpality  is 
conceded.  It  being  admitted  that  the  claims 
here  Involved  were  not  presented  to  the  cltv 
authorities  within  the  time  fixed  by  section 
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812,  It  necessarily  follows  that  the  action  is 
barred  by  section  813  and  cannot  be  nlaln- 
tained.  The  case  Is  therefore  reversed,  with 
directions  to  the  district  court  to  vacate  the 
Judgment  and  dismiss  the  action.  Costs  to 
appellant 

FRICK,  J.  I  ooncnr,  Since  the  canse  of 
action  which  was  passed  on  In  Brown  v.  Salt 
Lake  City  arose,  the  statute  providing  ft>r 
notice  to  the  dty  has  been  amended.  True, 
as  pointed  out  by  Mr.  Justice  STBAUP  In  hl« 
dissenting  opinion,  the  dianges  made  in  the 
statute  are  not  great  In  my  Judgment,  how- 
ever, the  changes  are  aach  as  prevent  the  de- 
cision .  in  the  Brown  Case  from  controlling 
the  decision  in  this  case.  One  cannot  read 
and  compare  the  old  form  of  the  statute  with 
the  amended  form  without  being  forced  to 
the  conclusion  that  the  Legislature  intended 
to  effect  some  changa  While  it  is  true  that 
the  principal  changes  refer  to  the  flrst  part 
of  section  312,  yet  it  is  manifest  tliat  some 
changes  were  also  made  In  that  part  which 
affects  actions  other  than  those  mentioned 
In  the  first  part  of  the  section,  all  of  which 
come  within  the  provision  requiring  00  days' 
notice.  If  the  Legislature  intended  that  no 
change  should  be  effected  with  respect  to 
those  claims  against  a  dty  where  notice  must 
be  given  within  one  year,  why  did  they  amend 
that  portion  of  the  section  at  all?  It  is  quite 
true  that  in  merely  revising  laws,  as  held  in 
Warren  v.  Davis,  43  Ohio  St  447,  3  N.  E.  301, 
the  construction  placed  upon  a  statute  before 
revision  will  prevail  thereafter  unless  the 
changed  language  requires  a  different  con- 
struction. Ordinarily,  however,  it  cannot  be 
assumed  tliat  by  merely  revising  statutes,  or 
by  condensing  the  language  into  codified 
form,'  any  change  of  meaning  was  effected  or 
intended.  But  is  that  also  true  where,  as 
here,  an  existing  statute  has,  by  a  later  act 
of  the  Legislature,  been  amended  and  chang- 
ed in  phraseology?  Where  such  Is  the  case  I 
conceive  it  to  be  my  flrst  and  highest  duty 
to  ascertain  the  meaning  and  purpose  of  the 
statutb  as  effected  by  the  amendment  and 
to  "give  full  force  and  effect  to  such  changes, 
if  any  are  made.  As  the  statute  stood  when 
the  cause  of  action  in  the  Brown  Case  arose, 
there  was  nothing  to  indicate  that  a  notice 
was  required,  except  in  the  cases  and  under 
the  circumstances  we  pointed  out  In  that 
case.  Since  the  cause  of  action  In  that  case 
arose,  however, '  an  amendment  has  been 
made  in  the  very  statute  we  then  construed. 
In  the  opinion  of  Mr.  Justice  STRATTP  no 
cliange  was  effected  by  the  amendment,  while 
in  my  Judgment  a  change  was  effected,  and 
the  change  as  made  requires  that  a  noticb 
must  now  be  given  In  claims  like  the  one  at 
bar.  In  the  Brown  Case  it  was  clear  to  us 
that  claims  arising  out  of  torts  other  than 
those  mentioned  In  the  flrst  part  of  section 
312  did  not  require  notice,  for  the  reason 
tintt  such  ehiims  fell  neither  within  the  pro- 


visions of  the  first  nor  within  those  of  the 
second  part  of  said  section.  Is  that  still 
true?  I  think  not.  I  now  think  that  in  giv- 
ing all  that  was  said  in  the  amendment  of 
1905  full  force  and  effect  as  I  must  the 
statute  now  provides  that  In  claims  arising 
out  of  torts  other  than  those  which  oome 
within  the  90  days^  notice  clause  notice  must 
now  be  given  within  one  year.  Nor  can  I  see 
wherein  that  requirement  is  unreasonable  or 
impractical.  But  be  that  as  it  may,  all  I 
have  a  right  to  inquire  into  as  a  memtter  of 
this  court  is,  What  was  the  intention  of  the 
Legislature  in  adopting  the  law?  I  cannot 
escape  the  conviction  that  in  enacting  the 
amendment  of  1005  the  Legislature  intended 
that  a  notice  should  be  given  withta  one  year 
in  a  case  like  the  one  before  us,  and  in  view 
that  no  sncb  notice  was  given  the  action  can- 
not be  maintained. 

STRAUP,  O.  J.  (dissenting).  I  do  not  con- 
cur in  this.  Laws  1903,  c.  19,  |  1,  amending 
Rev.  St  1808,  |  312,  provided: 

"All  claims  asainst  a  city  or  town  for  dam- 
ages or  injury  alleged  to  have  arisen  from  the- 
defective,  onsaie,  dangerous  or  obstructed  con- 
dition of  any  street  alley,  crosswalk,  sidewalk, 
culvert  or  bridge  of  such  cit?  or  town,  or  from 
the  negligence  of  the  city  or  town  authorities- 
in  respect  to  any  such  street  alley,  croiBwalk, 
sidewalk,  culvert  or  bridge,  shall,  within  ninety 
days  after  the  happening  of  such  injury  or  dam- 
age, be  presented  to  the  city  council  of  such 
city  or  board  of  trustees  of  such  town,  in  writ- 
ing, signed  by  the  claimant  or  by  some  authoris- 
ed persoii,  and  properly  verified,  describing  the 
time,  place,  cause  and  extent  of  the  damage  or 
injury ;  and  no  action  sliall  be  maintained 
against  any  city  or  town  as  aforesaid,  for  inju- 
ries to  person  or  property,  unless  it  appears 
that  the  claim  for  wbi6b  the  action  was  brought 
was  presented  to  the  council  as  aforesaid,  and 
that  the  council  or  board  did  not  within  ninety 
days  thereafter,  audit  and  allow  the  same. 
Every  other  claim  against  the  city  or  town 
must  be  presented  to  the  city  council  or  board 
of  trustees,  as  the  case  may  be,  witliin  one  year 
after  the  last  item  of  the  account  or  claim  ac- 
crued. Such  claims  must  be  verified,  as  to 
their  correctness,  by  the  claimant  or  bis  author- 
ized agent.  If  the  city  ooundl  or  board  of  trus- 
tees shall  refuse  to  hear  or  consider  a  claim  be- 
cause not  properly  made  out  notice  thereof 
shall  be  given  the  claimant,  and  snffident  time 
allowed  him  to  have  the  claim  property  item- 
ized or  verified." 

Section  313: 

"It  shall  be  a  sufiSdent  bar  and  answer  to  any 
action  or  proceeding  against  a  dty  or  town,  in- 
any  court  for  the  collection  of  any,  claim  men- 
tioned in  section  312,  that  such  Claim  had  not 
been  presented' to  the  city  council  of  such  city, 
or  to  the  board  of  tniatees  of  such  town,  in  the- 
manner  and  within  the  time  in  section  312  sped- 
fied." 

These  were  before  us  in  the  case  of  Brown- 
T.  Salt  Lake  City,  33  Utah,  222,  03  Pac.  570, 
126  Am.  St  Rep.  828,  14  Ann.  Cas.  1004. 
Here  is  what  we  then  said  about  them:       -< 

''It  will  be  observed  the  claiins  that  require 
presentation  are  of  two  kinds :  (1)  Claims'  siris- 
ing  out  of  defective  or  obstructed  streets,  ol- 
leys,  crosswalks,  sidewalks,  culverts,  or  bridges,, 
or  for  negligence  of  the  city  authorities  with  re- 
spect thereto;'  (2)  daims  consisting  of  varions- 
items  of  actonnt  <Mr  otherwise  tliat 'may  aiise- 
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oat  of  transactions  with  the  city,  and  not  aris- 
ing in  tort.  This  seems  manifest  from  the  lan- 
guage used  with  respect  to  the  character  of  the 
daims  that  must  be  presented  to  the  city  coun- 
cil under  the  second  class  mentioned  in  the  stat- 
Dte.  It  seems  reasonably  clear  to  us  that  in 
Tiew  of  the  case  of  Dawes  v.  City  of  Great 
Falls,  31  Mont  9,  77  Pac.  300,  the  claim  in 
this  case  does  not  belong  to  the  class  last  above 
noticed." 

We  thus  expressly  decided  that  the  sec- 
ond class  did  not  Include  claims  arising  oat 
of  tort;  and,  as  the  claim  there  was  such  a 
claim,  that  it  did  not  fall  within  that  clasa 
We  then  proceeded  to  show  that  it  did  not 
tall  within  the  first  class,  claims  arising 
from  a  defective  condition  of  any  street, 
sidewalk,  bridge,  etc.  The  qnoted  language 
from  the  Brown  Case  In  the  prevailing  opin- 
ion is  language  which  was  used  to  show  that 
the  claim  did  not  fall  within  the  first  class; 
that  is,  though  the  claim  was  one  arising  out 
of  tort,  yet  was  not  of  the  class  of  torts 
oiamerated  In  the  first  class.  Thus  a  read- 
ing of  the  opinion  clearly  shows  our  holding 
to  be  that  the  claim,  being  one  arising  out  of 
tort,  did  not  require  presentation  under  the 
second  class  because  that  'class  related  to 
claims  "not  arising  In  tort,"  and,  though  it 
arose  out  of  tort,  nevertheless,  did  not  re- 
quire presentation  under  the  first  class,  be- 
cause It  was  not  of  the  class  of  torts  enum- 
erated In  that  class,  and  hence  required  no 
presentation.  To  now  say  that  we  in  the 
Brown  Case  held  that  the  claim  did  not  re- 
quire presentation  because  It  was  one  for 
damages  for  negligent  or  wrongful  death  is, 
in  my  Judgment,  not  reflecting  the  true 
meaning  of  that  decision.  True  that,  with 
other  reasons,  was  given  to  show  that  the 
claim  was  not  of  the  class  of  torts  enumer- 
ated in  the  first  class.  But  we  did  not  hold 
that  the  claim  did  not  require  presentation 
under  the  second  class  because  it  was  one 
for  damages  for  wrongful  or  negligent  death, 
but  expressly  on  the  ground  that  it  arose  out 
of  tort,  and  that  the  second  class  did  not  in- 
clude claims  "arising  in  tort" 

The  Legislature  In  1905  amended  the  Laws 
of  1903.    As  amended  they- read: 

"Every  claim  against  an  incorporated  city  or 
town  for  damages  or  injary  alleged  to  have 
been  canaed  by  the  defective,  unsafe,  dangerous 
or  obstructed  condition  of  any  street,  alley, 
crosswalk,  sidewalk,  culvert,  or  bridge  of  such 
city  or  town,  or  from  the  negligence  of  the  city 
or  town  antliorities  in  reapeot  to  any  such  street, 
alley,  crosswalk,  sidewalk,  culvert,  or  bridge 
shall,  within  thirty  days  after  the  happening  of 
such  injury  or  damage,  be  presented  to  the  city 
council  of  such  city,  or  board  of  trustees  of  such 
town,  in  writing,  signed  by  the  claimant  or  by 
some  person  by  claimant  authorized  to  sign  the 
same,  and  properly  verified,  stating  the  particu- 
lar time  at  wbdch  the  injury  happened,  and  des- 
ignating and  describing  the  particular  place  in 
tvbicli  it  occurred,  and  also  particularly  descril)- 
ing  the  cause  and  circumstances  of  the  said  in- 
jury or  damages,  and  stating,  if  known  to 
claimant,  the  name  of  the  person,  firm,  or  cor- 
poration, who  created,  brought  about,  or  main- 
tained the  defect,  obstruction,  or  condition  caus- 
ing such  accident  or  injury,  and  also  stating  the 
nature  and  probable  extent  of  such  injury,  and 
the  .amount  of  damages  claimed  <mi  acoonnt  of 
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the  same ;  such  notice  shall  be  sufficient  in  the 
particulars  above  specified  to  enable  the  offi- 
cers of  such  city  or  town  to  find  the  place  and 
cause  of  such  injury  from  the  description  there- 
of given  in  the  notice  itself  without  extraneous 
inquiry,  and  no  action  shall  be  maintained 
against  any  city  or  town  for  damages  or  injury 
to  person  or  property,  unless  it  appears  that 
the  claim  for  which  the  action  was  brought  was 
presented  as  aforesaid  to  the  city  council  or 
the  board  of  trustees  of  the  town,  and  that  such 
council  or  board  did  nbt  within  ninety  days 
thereafter  audit  and  allow  .the  same.  Every 
claim,  other  than  claims  above  mentioned, 
against  any  city  or  town,  must  l>e  presented, 
properly  itemized  or  described  and  verified  as 
to  correctness  by  claimant  or  his  agent,  to  the 
city  council  or  board  of  trustees  within  one 
year  after  the  last  item  of  such  account  or 
claim  accrued,  and  if  such  account  or  claim  is 
not  properly  or  sufficiently  itemized,  or  described 
or  verified,  the  city  council  or  board  of  trustees 
may  require  the  same  to  be  made  more  specific 
as  to  the  itemizatiou  or  description,  or  to  be 
corrected  as  to  the  verification  thereof." 

Section  313: 

"It  shall  be  a  sufficient  bar  and  answer  to  any 
action  or  proceeding  against  a  city  or  town,  in 
any  court,  for  the  collection  of  any  claim  men- 
tioned in  section  312,  that  such  claim  bad  not 
been  presented  to  the  city  council  of  such  dty, 
or  to  the  board  of  trustees  of  such  town,  in  the 
manner  and  within  the  time  in  section  312  si>ec- 
ified ;  provided,  that  in  case  an  account  or  claim, 
other  than  a  claim  made  for  damages  on  account 
of  the  unsafe,  defective,  dangerous  or  obstructed 
condition  of  any  street  alley,  crosswalk,  way, 
sidewalk,  culvert  or  bridge,'  is  required  by  the 
council  or  board  to  be  made  more  specific  as  to 
itemization  or  description,  or  to  be  properly 
verified,  sufficient  time  snail  be  allowed  the 
claimant  u  comply  with  such  requirement." 

It  is  thus  seen  that  the  amendments  chief- 
ly relate  to  what  we,  in  the  Brown  Case,  de- 
nominated "claims  of  the  first  class,"  those 
relating  to  a  defective  condition  of  streets, 
sidewalks,  bridges,  etc.  A  comparison  of  the 
two  shows  a  marked  diange  in  such  particu- 
lar. But  we  are  not  concerned  with  that 
It  is  not  contended  that  the  claim  here  re- 
quired presentation  under  that  class.  The 
contention  made  is  that  it  required  presen- 
tation under  what  we,  in  the  Brown  Case, 
denominated  "the  second  class."  To  show 
what  change  was  made  in  such  particular  I 
parallel  the  two  acts: 

IMS.  1M6. 

"Every  other  claim  "Every  claim,  other 
against  the  citv  or  town  than  claims  above  men- 
must  be  presented  to  the  tloned  -  against  any  olty 
city  council  or  board  ot  or  town  must  be  present- 
trust«ea,  as  the  case  may  ed  properly  Itemized  or 
be  within  one  year  atter  described  and  verlSed  as. 
the  last  Item  ot  the  ac-  to  the  correctness  by 
count  or  claim  accrued,  claimant  or  his  agent,  to 
Such  claims  must  be  ver-  the  city  council  or  board 
Ifled,  as  to  their  correct-  of  trustees  within  one 
neas,  by  the  claimant  or  year  after  the  last  item 
his  authorized  agent"  o(  such  account  or  claim 
accrued." 

Now,  If  the  language  of  the  1903  act,  and 
as  we  in  the  Brown  Case  held,  did  not  in- 
clude claims  arising  out  of  tort,  I  do  not  well 
see  how  the  language  of  the  act  of  1905  in- 
cludes such  claims.  There  is  but  a  slight 
difference  in  phraseology  as  to  this.  The 
former  is,  "Every  other  claim  against  the 
dty  or  town  must  be  presented,"  ate;   tha 
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latter,  "Every  claim,  other  than  claims 
above  mentioned  against  any  city  or  town 
must  be  presented,"  eta  The  former  re- 
quired the  claims  to  "be  verified  as  to  their 
correctness";  the  latter,  "properly  itemized 
or  described  and  verified  as  to  the  correct- 
ness." Both  use  the  words  "account  or 
claim,"  and  "after  the  last  item  of  the  ac- 
count or  claim  accrued,"  language  applica- 
ble to  claims  ex  contractu  but  not  ex  delicto, 
and  which  usually  In  the  cases  Is  pointed  to, 
to  show  that  such  statutes  as  these  refer  to 
the  former,  but  not  to  the  latter,  claims.  It 
Is  not  apt  to  speak  of  a  "last"  or  first  "item" 
of  a  tort,  nor  may  it  well  be  "itemized  or 
described."  With  but  the  slight  difference 
of  phraseology — "every  other  claim"  and  "ev- 
ery claim  other  than  claims  above  mention- 
ed," language  which,  in  substance,  expresses 
the  same  thought — ^It  seems  to  me  a  most 
liberal,  If  not  a  strained,  construction  to 
bold  that  the  act  of  1903  was  so  amended  as 
to  include  claims  of  every  description  grow- 
ing out  of  any  and  all  delicts  and  torts.  As 
to  this  I  think  the  case  of  the  City  of  War- 
ren V.  Davis,  43  Ohio  St.  447,  8  N.  B.  301, 
apposite.  There  the  court,  quoting  from 
prior  decisions  of  that  Jurisdiction,  said: 

"Where  an.  act  of  the  Legislature,  or  several 
acts  in  pari  materia,  have  undergone  revision, 
the  same  construction  will  prevail  as  before  re- 
vision, unless  the  language  of  the  new  act  plain- 
ly requires  a  change  of  constructian,  to  conform 
to  the  manifest  Intent  of  the  Legislature.  Nei- 
ther an  alteration  in  phraseology  nor  the  omis- 
sion or  addition  of  words  in  the  latter  statute 
necessarily  requires  a  change  of  construction. 
The  intent  to  give  to  the  new  act  a  different 
effect  from  the  old  should  be  clearly  mani- 
fested." 

If  here  the  Legislature  Intended  to  so  en- 
large the  statute,  which  we  held  did  not  re- 
quire presentation  of  claims  growing  out  of 
tort,  as  now  to  Include  claims  growing  out 
of  all  delicts,  wrongs,  and  torts  of  every  de- 
scription, then  such  Intent  ought  to  have 
been  "clearly  manifested,"  and  such  lan- 
guage employed  In  the  new  act  as  plainly  to 
"require  a  change  of  construction."  I  do 
not  think  from  the  slight  difference  of 
phraseology  such  an  Intent  manifest,  or  that 
the  new  language  requires  such  a  change  of 
construction.  The  claim  confessedly  is  one 
growing  out  of  tort,  and  therefore  I  think  it 
did  not  require  presentation. 


(45  Utah,  696) 

BUSSB  ▼.  MITRRAT  MEAT  &  LIVE  STOCK 

CO.    (No.  2683.) 

(Supreme  Court  of  Utah.    April  2,  1015.) 

1.  Masteb  and  Servant  «=>276  —  Injtjbim 
TO  Servant  —  Sofficienct  dr  Evidence  — 
Negligence. 

In  an  action  for  injuries  to  an  emrloyg  in 
a  meat  packing  plant,  evidence  held  not  to  show 
that  the  accident  was  proximately  caused  by 
negligence  of  the  master,  if  any,  in  failing  to 
furnish  a  safe  place  or  appliances  for  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ${  950-952,  954,  950,  970, 
976 ;   Dec.  Dig.  <^=276.J 


2.  BviDBNCB   ^=>54 — PFoor— Tnfebencer. 

Negligence  may  be  inferred  from  known  ox 
established  facts  and  circumstances,  but  It  can- 
not be  conjectured  or  inferred  from  other  in- 
ferences, i 

[Ed.  Note. — For  other  oases,  fpc  Evidence, 
Cent.  Dig.   f  74;     Dec.    Dis.   «=».'H.] 

3.  MksTEB  AND  Servant  4=>219  —  Injukieb 
TO  Servant— Assumption  of  Risk — Defec- 
tive Place  to  Work. 

A  servant  assumed  the  risk  incident  to  the 
failure  of  the  master  to  place  a  railing  around 
the  platform  on  which  the  employ^  was  required 
to  work,  since  the  danger  was  open.* 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  61&-«24 ;    Dec.  Dig.  «=> 

4.  Master  and  Servant  «=>107— Injuries  to 
Servant— "TooV'  or  "Implement." 

A  4x4  timber,  with  a  stick  nailed  across  one 
end,  used  by  employes  to  force  the  contents  of 
a  tank  through  an  opening  in  the  bottom  there- 
of, is  not  a  "tool"  or  "implement"  for  the  sa.fe^ 
of  which  the  master  is  responsible,  since  it  is 
so  simple  that  any  danger  connected  with  its 
use  must  have  been  known  to  a  man  of  ordi- 
nary Intelligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  109-202,  212,  254,  255; 
Dec.  Di«.  <S=>107. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Tool ;   Implement] 

Appeal  from  District  Court  Salt  Lake 
County ;   F.  C.  Loofbourow,  Judge. 

Action  by  Arthur  Busse  against  the  Mur- 
ray Meat  &  Live  Stock  Company.  Judgment 
for  the  defendant  on  nonsuit  and  plaintiff 
appeals.    Affirmed. 

Stewart  Bowman,  Morris  ft  CalUster,  of 
Salt  Lake  City,  for  appellant  Hurd  & 
Kurd,  of  Salt  Lake  C^ty,  for  respondent 

FBICK,  J.  The  plaintiff,  as  an  employe 
of  the  defendant  brought  this  action  to  re- 
cover damages  for  personal  Injuries  which 
he  alleged  he  sustained  through  the  negli- 
gence of  the  defendant  The  alleged  neg- 
ligence consisted  In  the  alleged  failure  to 
supply  the  plaintiff  with  a  proper  and  safe 
tool  or  implement  with  which  to  do  the 
work  assigned  him  and  In  negligently  failing 
to  provide  a  guard  rail  around  a  certain 
platform  on  which  he  was  required  to  work. 
The  defendant  admitted  the  employment 
but  denied  the  alleged  negligence,  and  also 
set  up  the  defenses  of  contributory  neg- 
ligence and  assumed  risk. 

The  facts  developed  at  the  trial,  all  of 
which  are  conceded,  are  substantially  as 
follows:  The  defendant  was  engag<ed  in 
the  live  stock,  meat,  and  sausage  business 
and  owned  and  operated  its  plant  near  Mur- 
ray dty,  in  Salt  Lake  cotinty,  and  the 
plaintiff  was  in  its  employ  as  a  butcber  and 
general  helper.  In  a  building  used  by  the 
defendant  a  tank  was  placed  upon  a  plat- 
form about  8  feet  wide  and  approximately 
12.  feet  long.    This  platform  was  erected  in 


>  Qutnn  V.  Utah  Oas  A  Coke  Co.,  iS  Utah.  U3,  IS 
Pac.   362,  43  L..  R.  A.  (N.  6.)  328. 

*  PuloB  T.  Denver  A  R.  O.  R.  Co..  ST  Utah.  236, 
107  Pac.  341.  Ann.  Cas.  m2C,  2U. 


^=3For  otbar  cases  see  same  tople  and  KJtY-NUMBBR  in  all  Key-Numbered  Dlceats  and  Indezas 
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tbe  southeast  comer  of  said  building  so 
that  one  side  and  one  end  thereof  were 
open;  tbe  other  side  and  end  being  against 
tbe  walls  of  tbe  building.  The  platform 
was  about  tbe  height  of  an  ordinary  man 
from  tbe  floor  of  the  building,  and  a  ladder 
was  used  to  go  to  and  from  the  same.  There 
was  a  round  steel  tank  on  the  platform, 
which  was  about  8  feet  long  and  4  feet  In 
diameter,  with  an  oval  opening  In  both  top 
and  bottom.  The  tank  was  so  placed  that 
at  tbe  north  side  It  was  within  8  or  10 
hichea  from  the  edge  of  tbe.  platform,  while 
on  the  west  end  It  was  about  three  feet 
from  the  edge.  There  was  room  on  the  plat- 
form for  the  men  to  stand  between  the  tank 
and  the  walls  of  the  building.  The  platform 
was  used  to  throw  on  bones,  fat,  tallow,  and 
refuse  matter  wblc^  was  thereafter  placed 
In  the  tank  and  heated  and  boiled  to  sep- 
arate the  grease,  tallow,  etc.,  from  the  bones. 
After  the  grease  and  tallow  were  separated 
and  were  drained  off  from  the  bones,  they 
would  settle  to  the  bottom  of  the  tank,  and 
wonld  at  times  fill  up  and  clog  the  opening 
at  tbe  bottom,  and  some  of  the  men  would 
that  be  required  to  force  the  bones  and 
refuse  matter  through  the  lower  tank  open- 
ing. A  piece  of  timber  4x4  inches  square 
and  probably  8  or  10  feet  in  length,  the  exact 
length  not  being  shown,  was  used  to  stir 
up  the  matter  in  the  tank  and  to  force  the 
bones  through  the  lower  opening.  That 
method  had  been  pursued  for  some  time  be- 
fore the  accident.  Indeed,  the  evidence  floes 
not  disclose  that  any  other  method  had  ever 
been  used.  In  order  to  better  enable  tbe 
mot  to  handle  and  turn  the  4x4  in  using  It 
in  tbe  tank,  some  one  in  authority  had 
nailed  a  strip  about  8  inches  wide,  one  Inch 
thick,  and  about  16  inches  long  across  and 
near  the  top  or  end  of  tbe  4x4.  Some  time 
between  tbe  20th  and  30tb  of  October,  1909 
(tbe  exact  date  is  not  shown),  the  plaintiCT, 
in  doing  his  work,  was  standing  on  the  plat- 
form and  was  forcing  the  bones  and  refuse 
matter  of  the  tank  through  tbe  lower  open- 
ing as  aforesaid  with  the  4x4.  The  platform 
was  slippery  from  tbe  grease  and  tallow 
thrown  and  left  thereon,  and,  as  before  stat- 
ed, was  open  at  the  north  side  and  west 
end.  How  the  plaintiff  performed  the  work 
and  what  then  happened  to  him  Is  stated 
in  his  abstract  in  the  following  words : 

"Q.  Now,  in  operating  this  4x4  with  the  han- 
dle attachment,  as  you  have  described,  which 
way  did  yon  hold  the  handle?  A.  Well,  the 
most  of  tbe  time  I  had  tbe  handle  (indicating) ; 
it  was  handled  on  this  aide,  towatda  my  breast. 
Q.  You  held  tbe  handle  towards  your  breast? 
A.  Yes.  Q.  Did  you  hold  it  that  way  on  this 
particular  dav  of  tbe  accident?  A.  Yes,  sir. 
Q.  How  did  Mr.  Naetclin  bold  it?  A.  I  conld 
not  tell  you  that  Q.  Was  that  the  easiest  way 
to  operate  It?  A.  Yes,  sir.  Q.  What  is  the 
last  thinp  you  remember  on  the  day  of  the  acci- 
dent? A  T  atood  on  this  nlatform  and  tried  to 
empty  tnis  tank  with  this  4x4.  9-  ^*<^  ?<'° 
have  hold  of  the  handle?  A.  Yes,  sir.  Q.  And 
what  do  yon  next  remember?  A.  I  remember 
then  that  I  was  laid  in  a  room.    Q.  Where?    A. 


Downstairs,  in  the  barn;  a  little  room.  I  was 
in  that  room.  Q.  Was  anybody  in  this  casing 
room  where  the  tank  was  when  you  were 
working  immediately  prior  to  the  accident?  A. 
No,  sir;    I  was  alone  there." 

On  cross-examination  the  plaintiff  said: 
"Q.  And  all  yon  remember  Is  that  you  were 
working  in  that  way ;  and  that  is  the  last  you 
remember,  that  you  had  this  pole  there,  and  it 
ws  all  right  at  that  time?  A.  Yes,  sir.  Q-  It 
looked  perfectly  safe  and  secure  then?  A.  Yes, 
sir.  Q.  And  you  were  working  in  there  with 
the  pole  in  the  tank?  A.  Yes,  sir;  in  and 
around  the  best  way  I  could  do. 

It  is  not  clear  from  the  evidence  whether 
the  4x4  was  found  in  the  tank  at  the  time 
the  plaintiff  was  found  lying  on  the  floor  or 
whether  it  was  also  lying  on  the  floor.  It 
Is  clear,  however,  that  the  strip  called  the 
handle  which  was  nailed  across  the  4x4,  and 
which  extended  on  either  side  thereof  about 
six  Inches,  was  broken  off.  It  is,  however, 
again  doubtful  whether  both  ends  or  only 
one  end  was  broken  off.  It  also  was  made 
to  appear  that  tbe  plaintiff  was  found  ly- 
ing nnconsious  on  tbe  cement  floor  of  the 
building  in  which  the  tank  was  located  some 
distance  from  the  tank;  that  he  was  34 
years  of  age,  was  an  experleiiced  butcher; 
and  that  he  was  seriously  injured,  his 
skull  having  been  fractured.  No  one  saw 
tlie  accident,  and  the  plaintiff  was  not  fonnd 
until  some  time  after  it  occurred. 

The  foregoing  substantially  covers  all  the 
evidence  relating  to  the  accident  which  was 
produced  at  the  trials  Upon  the  foregoing 
facts  the  defendant  moved  for  a  nonsuit  up- 
on the  grounds:  (1)  Failure  to  prove  negli- 
gence on  the  part  of  the  defendant ;  (2)  con- 
tributory negligence  of  the  plaintiff;  and 
(3)  assumed  risk.  The  court  sustained  the 
motion  and  entered  judgment  dismissing  the 
action,  from  which  tbe  plaintiff  appeals. 

It  is  alleged  that  the  court  erred  In  sus- 
taining th6  motion  for  nonsuit  and  in  en- 
tering Judgment  dismissing  the  action. 

[1]  It  seems  to  as  that  the  ruling  of  the 
court  was  proper.  After  a  careful  perusal 
of  the  evidence,  we  can  find  nothing  on 
which  a  Jury  could  properly  base  a  finding 
of  negligence  on  the  part  of  tbe  defendant. 
Even  if  it  Were  assumed  that  the  4x4  was 
not  a  proper  tool  or  implement  with  which 
to  force  the  bones  and  refuse  matter  through 
the  bottom  opening  of  the  tank,  yet  it  is 
mere  conjecture  that  the  4x4  was  the  proxi- 
mate cause  of  the  accident.  Ordinarily,  at 
least,  it  is  not  enough  for  an  employ^  to 
show  that  tbe  tool  or  Implement  provided  for 
and  used  by  him  was  defective  or  Insuffi- 
cient, but,  in  case  of  an  accident,  he  must 
also,  show  that  the  defect  or  insufSciency  of 
the  tool  was  the  proximate  cause  of  the 
injury  of  which  he  complains. 

[2]  Moreover,  there  is  no  evidence  from 
which  the  Jury  could  determine  how  the  ac- 
cident happened  or  what  caused  it  How 
can  any  one  say  what,  if  any,  act  of  the  de- 
fendant, whether  of  commission  or  omis- 
sion, caused  or  directly  contributed  to  the 
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accident  In  question?  True,  negligence  asi 
well  as  bow  tbe  accident  occurred  may  be 
Inferred  from  known  or  estltbllBhed  facts 
and  circumstances.  Sucb  Inference  must, 
however,  be  based  upon  some  known  or  ea- 
tabllshed  tact  or  facts  and  cannot  be  con- 
jectured or  inferred  from  other  Inferences. 
In  falling  to  show  negUgence,  we  think  this 
case  comes  squarely  within  the  principle 
which  controlled  the  case  of  Quinn  t.  Utah 
Gas  k  Coke  Co.,  42  Utah,  113,  129  Pac.  362, 
43  L.  B.  A.  (N.  8.)  328.  See,  also,  8  BlUott  on 
Evidence,  {  2503.  Assuming,  without  con- 
ceding, that  the  defendant  was  negligent  in 
failing  to  place  a  guard  rail  around  the 
edge  of  the  platform,  as  alleged,  yet  there 
is  again  nothing  to  show  that  the  absence 
of  such  a  rail  was  the  proximate  cause  of 
the  accident  and  injury. 
.  [3]  It  would  seem,  however,  that,  nnder 
the  circumstances,  ;the  plaintiff  must  be 
deemed  to  have  assumed  the  risk  of  falling 
from  the  platform  by  working  thereon  in 
the  condition  In  wUch  it  was.  In  that  re- 
spect we  think  this  case  falls  squarely  with- 
in the  rule  laid  down  by  us  in  Pnlos  v.  Den- 
ver ft  R.  Q.  R.  Co.,  37  Utah,  238.  107  Paa 
241,  Ann.  Cas.  igi2C,  218.  If  there  was  any 
danger  in  going  on  the  platform,  it  was  as 
open  to  the  plaintiff  as  to  any  one,  and  the 
danger,  if  any,  certainly  would  be  appreci- 
ated, by  any  ordinary  mature  mind. 

[4]  Again,  the  4x4  was  a  thing  which 
could  hardly  be  designated  as  either  a  tool 
or  an  implement  It  was  such  an  ordinary 
and  simple  instrument,  if  it  can  be  so  called, 
that  any  person  of  the  most  ordinary  in- 
telligence would  Iiave  known  and  appreci- 
ated whatever  danger,  if  any,  there  might 
have  been  in  using  it  for  the  purpose  it  was 
used.  Upon  this  record  we  are  forced  to 
the  conclusion  that  the  ruling  of  the  conrt 
and  tbe  Judgment  entered  by  it  are  In  ac- 
cordance with  law. 

Tbe  Judgment  is  therefore  afQrmed,  with 
costs  to  respondent 

STRAUP,  a  J.,  and  McCARTT,  J.,  concur. 


(H  WMh.  M) 

MARGETT  et  ux.  v.  WILSON  et  aL 
(No.  12493.) 

(Supreme  Court  of  Washington.    April  1S> 
1915.) 

1.  Appeal  and  Erbob  «=>1043  —  Habiii.e8S 
Ebbor— Refdsai.  of  Continuance. 
Under  Rem.  ft  Bal.  Code,  |  297,  providing 
that  tbe  allegation  of  new  matter  in  reply  is 
deemed  controverted  b;  tbe  adverse  party  as 
upon  denial  or  avoidance,  as  tbe  case  may  re- 

?ulre,  a  defendant  is  not  prejudiced  by  the  re- 
usal  of  a  continuance  to  enable  him  to  file  a 
reply  to  new  matter  alleged  in  plaintiff's  reply 
to  defendant's  cross-complaint  where  the  mat- 
ters therein  alleged  were  fully  gone  intb  at  the 
trial. 

[Ed.  Note. — For  other  cas^s,  see  Appeal  and 
Error,  Cent  Dig.  H  4115-4121;  Dec.  Dig.  «=» 
1(M3.] 


2.  Witnesses  4s»171  —  Coufetkhot— Tkans- 

ACTtONS  WITH  DECEASED  PEBSOKS. 

'  In  a  suit  to  quiet  title  nnder  a  lost  deed, 
executed  by  a  husband  and  wife,  where  the  wife 
had  since  died,  and  her  int««Bt  had  passed  to 
her  children,  an  affidavit  signed  by  the  husband 
stating  that  he  and  bis  wife  had  executed  the 
deed  is  a  statement  against  interest  and  admis- 
sible against  all  of  the  defendants  under  Rem. 
&  Bal.  Code,  i  1211,  prohibiting  a  party  from 
testifying  in  his  own  behalf  as  to  a  transaction 
with  a  deceased  person  through  whom  the  ad- 
verse party  claims. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  707,  710;    Dec.  Dig.  «=>171.] 

8.  IjOST  IirsTBUKENTS  «=>8— Lost  Deeds— Dk- 

OBEB  or  Pboov. 

One  who  relies  upon  a  lost  deed  to  sustain 
his  title  must  estabhsh  the  original  existence 
of  the  deed,  its  loSs,  and  the  material  parts 
thereof  by  convincing  evidence. 

[Ed.  Note. — For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  {  17;   Dec.  Dig.  «=>S.] 

4.  Lost  iKBTstnoENTS  <b»8  — Lost  Dekd»— 

SumoiENCT  OF  EMdenck. 
An  affidavit  signed  by  one  of  tbe  grantors 
of  a  lost  deed  which  states  that  he  and  the 
other  grantor  executed  and  delivered  the  deed, 
describes  (he  property,  states  that  it  was  a  quit- 
claim  deed,  and  elves  the  conrideration,  is  suf- 
fldent  proof  of  the  execution  and  terms  of  the 
lost  de«I,  especially  when  corroborated  by  other 
evidence  such  as  the  payment  of  subsequent 
taxes  by  the  grantee. 

[Ed.  Note. — For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  1 17;  Dec.  Dig.  «=>S.] 

Department  1.  Appeal  from  Superior 
Court  Kitsap  County;  Walter  M.  French. 
Judge. 

Action  by  Edward  J.  Margett  and  wife 
against  John  E.  Wilson  and  others.  Judg- 
ment for  the  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

Garland  &  McLane,  of  Bremerton,  for  ap- 
pellants. C.  D.  Sutton,  of  Port  Orchard,  and 
Hindman  ft  Yakey,  of  Los  Angeles,  Cal.,  for 
respondents. 

MOUNT,  J.  This  action  was  broagfat  by 
the  plaintiffs  to  quiet  title  to  40  acres  of  land 
In  Kitsap  county.  The  defendants,  after  de- 
nying the  allegations  of  the  complaint,  alleg- 
ed by  way  of  cross-complaint  that  they  were 
the  owners  of  the  property,  and  prayed  to 
have  the  title  quieted  as  against  the  claims 
of  tbe  plaintiffs.  The  plaintiffs,  for  an 
amended  reply,  after  denying  the  allegations 
of  the  affirmative  defense,  alleged  that  they 
and  their  predecessors  In  Interest  have  had 
and  held  paper  and  color  of  title  to  said  prop- 
erty and  the  whole  thereof;  that  said  prop- 
erty is  vacant  and  unoccupied  land ;  and  that 
these  plaintiffs  and  their  predecessors  have 
paid  all  taxes  there<Mii  for  more  than  seven 
successive  years  prior  to  the  date  of  the  com- 
mencement of  this  action.  The  case  was 
tried  to  the  court  without  a  Jury  And  resulted 
in  findings  in  favor  of  the  plaintiffs,  and  a 
decree  quieting  tbe  title  in  tbe  plaintiffs. 
Tbe  defendants  have  appealed. 

The  facts  are  as  follows:  Prior  to  the  year 
1898  tbe  defendant  John  E.  Wilson  and  his 
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wife,  Minnie  M.  Wilson,  were  tbe  owners  of 
the  land  In  controversy.  On  the  20th  day  of 
Jannary  of  that  year  Mr.  and  Mrs.  Wilson 
executed  and  delivered  to  WlUlam  W.  WU- 
■on,  a  brother  of  John  E.  Wilson,  a  prom- 
issoiy  note  for  $500,  secured  by  a  mortgage 
upon  the  land  In  controversy.  Tbls  note  and 
mortgage  were  negotiated  by  William  W. 
tniBon  to  J.  E.  Crimmons,  and  afterwards  in 
the  year  1904  came  into  the  hands  of  John 
B.  Yakey.  The  note  at  that  time  was  past 
doe,  and  Mr,  Yakey  was  threatening  to  fore- 
close upon  the  property.  It  Is  undisputed 
that  this  note  and  mortgage  were  never  paid. 
After  the  maturity  of  the  note,  according  to 
the  evidence  on  the  part  of  the  plaintiffs, 
Mr.  Yakey  was  about  to  bring  a  suit  to  fore- 
dose  the  mortgage.  He  stated  to  Mr.  John 
E.  Wilson  that  it  would  cost  about  $25  to 
foreclose  the  mortgage,  and  that  he  (Yakey) 
would  surrender  the  note  and  pay  to  Mr.  Wil- 
son $25  for  a  quitclaim  deed  to  the  property, 
and  that  Mr.  and  Mrs.  Wilson  thereupon 
agreed  to  this,  and  executed  and  delivered  to 
Mr.  Yakey  a  quitclaim  deed  of  the  property. 
Mr.  Yakey  testlfled  that  this  deed  was  never 
recorded,  was  lost,  and  could  not  be  found. 
In  the  year  1906  Mrs.  Wilson  died,  leaving 
surviving  ber  husband,  John  B.  Wilson,  El- 
mer WUson,  a  son,  and  Sadie  'B.  Wilson,  a 
daughter.  At  the  time  this  action  was 
brought,  Elmer  Wilson  was  past  24  years  of 
age,  and  Sadie  was  In  her  fifteenth  year.  It 
is  conceded  that  no  administrator  was  ever 
appointed  for  the  estate  of  Minnie  M.  Wilson, 
deceased. 

In  the  year  1909,  after  Mr.  Yakey  discover- 
ed that  the  quitclaim  deed  was  lost,  Mr.  John 
Bi  WUson  made  an  affidavit  as  follows: 

"John  E.  Wilson,  being  first  duly  sworn  cm 
Mtb,  deposes  and  says: 

"That  be  is  the  identical  John  B.  Wilson, 
who,  with  his  wife,  Minnie  M.  Wilson,  made, 
ezecnted,  end  delivered  to  one  William  W.  Wil- 
son a  certain  mortgage  on  the  following  de- 
scribed land  in  Kitsap  county.  Wash.,  to  wit: 
The  southeast  quarter  (S.  E.  %)  of  the  south- 
east quarter  (S.  E.  W  of  section  ten  (10), 
township  twenty-three  (23)  north,  range  one 
(1)  east  W.  M.,  containing  forty  (40)  acres 
more  or  less. 

"That  said  mortgage  was  given  to  secure  the 
snm  of  $500.  with  interest  thereon  at  the  rate 
of  seven  (7)  per  cent  per  annum  from  the  date 
of  said  mortage,  to  wit,  Januarv  20.  1898. 
and  the  same  was  thereafter  duly  filed  for  rec- 
ord in  the  office  of  the  auditor  of  Kitsap  conn- 
ty.  Wash.,  and  the  same  is  now  of  record  there- 
in in  volume  27  of  Mortgages,  at  page  306. 

"That  thereafter  said  mortgage  and  the  note 
secured  thereby  passed  into  the  hands  of  J. 
B.  Yakey,  of  Port  Orchard,  Wash.,  who  started 
or  was  about  to  start  a  foreclosure  of  the  same 
against  this  affiant  and  bis  said  wife;  that  no 
part  of  the  principal  or  interest  due  on  said 
note  or  said  mortgage  was  ever  paid  by  this 
affinnt  or  his  said  wife. 

"That  on  the  2d  day  of  December,  or  there- 
abouts, in  the  year  1904,  this  affiant  in  order 
to  satisfy  said  mortgage,  and  in  payment  of  the 
note  secured  thereby,  and  for  the  further  con- 
sideration of  the  sum  of  $25  in  cash  paid  to 
this  affiant  and  his  said  wife,  Minnie  M.  Wit- 
son,  by  the  said  J.  B.  Yakey,  this  affiant  and 
his  said  wife,  Minnie  M.  Wilson,  made,  ezecut> 


ed,  and  delivered  to  the  said  J.  B.  Yakey  s 
quitclaim  deed  to  all  of  the  said  land  above  de- 
scribed. 

"This  affiant  further  states  that  said  sum  of 
$25  was  actually  paid  to  this  affiant  by  the 
said  J.  1^.  Yakey,  and  said  deed  was  executed 
for  the  purpose  and  upon  the  express  condition 
that  it  was  to  satisfy  and  cancel  said  mortgage 
and  relieve  this  affiant  and  his  said  wife  from 
any  further  liability  on  said  note  or  the  said 
mortgage." 

This  affidavit  was  subscribed  and  sworn  to 
on  the  leth  day  of  December,  1909,  before  a 
notary  public. 

The  evidence  on  the  part  of  the  plaintiff 
also  shows  that  Immediately  after  the  date 
when  this  quitclaim  deed  was  given  to  Mr. 
Yakey  in  1904  he  thereafter  paid  the  taxes 
regularly  upon  the  premises  until  February 
27, 1913,  when  he  sold  and  conveyed  the  prem- 
ises by  warranty  deed  to  the  plaintiffs.  The 
plaintiffs'  evidence  also  shows  that  the  land 
was  unimproved  and  unoccupied  up  to  the 
time  this  action  was  brought 

The  evidence  on  the  part  of  the  defendants 
was  to  the  effect  that  Mr.  Yakey  represented 
to  the  defendant  John  B.  Wilson  that  he  held 
the  note  and  mortgage  for  collection,  and 
demanded  of  Mr.  Wilson  that  he  pay  the 
amount  due  thereon;  that  Mr.  Wilson  refus- 
ed to  make  the  payment,  upon  the  ground 
that  he  had  not  received  any  consideration 
for  the  note ;  that  thereupon  Mr.  Yakey  told 
the  defendant  that  his  client  would  pay  $1,- 
200  for  the  property;  that  Mr.  Wilson  and  hU 
wife  agreed  to  Uke  the  $1,200,  and  $25  there- 
of was  paid  to  bind  the  bargain;  that  he  and 
his  wife  executed  a  deed  to  the  property;  but 
that  the  deed  was  never  delivered,  because 
the  balance  of  the  $1,200  was  never  paid  ;  thnt 
subsequently  the  4eed  was  destroyed.  The 
defendant  John  E.  Wilson  also  testlfled  that 
he  offered  to  pay  the  taxes  on  the  property 
each  year,  but  that  when  he  attempted  to  pay 
the  taxes  he  was  Informed  by  the  treasurer 
that  the  taxes  had  already  been  paid,  and 
that  the  treasurer  refused  the  tender  which 
he  made.  Upon  the  question  of  the  payment 
of  taxes  the  record  very  clearly  shows  that 
the  treasurer  and  his  deputy  up<Hi  two  differ- 
ent occasions  asked  Mr.  Wilson  if  he  desired 
to  pay  the  taxes  upon  this  particular  tract  of 
land,  and  that  Wilson  informed  them  that  be 
did  not  "They  beat  me  out  of  that  eight  or 
ten  years  ago ;  I  do  not  own  It." 

In  reference  to  the  affidavit  hereinabove 
set  out,  John  B.  Wilson  admitted  his  signa- 
ture thereto,  and  that  he  had  sworn  to  It 
bu£  testified  that  he  did  not  know  the  con- 
tents of  ^It  at  the  time. .  The  evidence  very 
clearly  shows,  however,  that  the  affidavit 
was  read  to  Mr.  Wilson  by  Mr.  Yakey  at  the 
time  It  was  prepared,  and  on  a  sutraequent 
date,  a  week  later,  at  the  time  the  affidavit 
was  signed,  it  was  read  to  Mr.  Wilson  by 
the  notary  who  administered  the  oath.  It 
was  shown  that  the  land  at  the  time  the 
quitclaim  deed  was  given  was  worth  about 
$400. 
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[1]  Numerous  errors  are  assigned  by  the 
appellants  whicb  we  tblnk  require  but  brief 
notice.  It  appears  tbat  when  the  amended 
reply  of  the  plaintiffs  was  filed  the  case  was 
set  down  for  trial  on  the  following.  Monday. 
The  defendants  aslced  for  a  continuance  npon 
the  ground  tbat  they  were  not  ready  to  make 
reply  to  the  new  matter  contained  in  the 
amended  reply;  that  by  the  rules  they  were 
entitled  to  three  days  'in  which  to  file  a 
reply  to  the  plaintiffs'  amended  reply.  The 
court  denied  this  motion  for  a  continuance. 
It  Is  true  no  formal  reply  was  made  by  the 
defendants.  But  the  new  matter  In  the 
amended  reply  of  the  plaintiffs  was  deemed 
to  be  controverted  (R.  &  B.  Code,  §  297), 
and  was  gone  into  fully  at  the  trial,  and 
clearly  no  prejudice  resulted  by  reason  of 
no  written  reply  being  filed  by  the  defend- 
ants. 

[2]  It  is  claimed  that  the  affidavit  of  Mr. 
Wilson  above  set  out  was  Inadmissible  as  evi- 
dence against  the  defendants  Elmer  Wilson 
and  Sadie  B.  Wilson,  because,  as  against 
them,  the  statements  contained  Id  the  aoida- 
vlt  were  hearsay.  Whatever  interest  Elmer 
Wilson  and  Sadie  B.  Wilson,  the  children  of 
John  E.  Wilson  and  wife,  have  in  the  proper- 
ty, comes  through  their  deceased  mother.  If 
the  parents  of  these  children  had  no  in- 
terest in  the  property  at  the  time  of  the 
death  of  Mrs.  Wilson,  these  children  certain- 
ly have  no  Interest  now,  because,  if  Mr.  and 
Mrs.  Wilson  conveyed  away  the  property 
prior  to  the  death  of  Mrs.  Wilson,  the  aliena- 
tion was  complete  as  against  their  children. 
The  statements  contained  in  the  affidavits 
are  statements  of  Mr.  Wilson  against  inter- 
est, and  were,  therefore,  clearly  admissible 
;.nder  the  statute,  against  all  of  the  defend- 
ants. Rem.  ft  Bal.  Code,  {  1211.  See,  also, 
20  Cyc.  p.  1247;  Keller  v.  McConvlUe,  175 
Mich.  479.  141  N.  W.  652. 

[3,  4]  The  appellants  argue  that  one  who 
relies  upon  a  lost  deed  to  sustain  his  title 
must  establish  the  original  existence  of  the 
deed,  Its  loss,  and  the  material  parts  there- 
of, by  convincing  evidence,  and  cite  Scurry 
v.  Seattle,  56  Wash.  1,  104  Pac.  1120, 134  Am. 
St  Rep.  1092,  to  the  effect  that: 

"In  order  to  establish  a  lost  Instrument  on 
behalf  of  a  party  assertine  rtehts  under  It.  the 
evidence  mU8t  be  clear  and  positive,  and  of  such 
8  character  as  to  leave  no  reasonable  doubt  as 
to  terms  and  conditions  of  the  Instrument." 

The  appellants  are,  no  doubt,  correct  in 
their  statement  of  the  rule;  and  the  rule 
is  fully  met  by  the  evidence  in  this  case.  The 
affidavit  above  quoted  contains  all  the  neces- 
sary elements  to  show  tbat  a  quitclhlm  deed 
was  executed  and  delivered  to  Mr.  Yakey; 
it  describes  the  property,  the  kind  of  a  deed 
it  was,  and  the  couslderatlon  therefor. 
There  was  other  evidence  to  the  same  effect. 
But  this  altidavit  clearly  establishes  all  the 
necessar.x  facts.  One  of  the  principal  ques- 
tions in  the  case  naturally  was  whether  or 


not  Mr.  Wilson  knowingly  made  the  state- 
ments contained  in  the  atlidavit  The  evi- 
dence is  abundant  to  show  that  he  did,  and 
the  court  bo  found.  The  trial  court  evidently 
did  not  believe  tbat  Mr.  Yakey  agreed  to  pay 
$1,200  for  the  property,  when  it  was  not 
worth  the  face  of  the  note  and  mortgage 
whicb  he  held  against  it  at  that  time. 

The  evidence  shows  that  Immediately  after 
the  execution  of  the  quitclaim  deed  and  ever 
since,  up  to  the  time  he  sold  the  property  to 
the  plaintiffs,  Mr.  Yakey  paid  the  taxes  regu- 
larly each  year,  and  that  the  plaintiffs,  after 
they  acquired  the  title  to  the  property,  also 
paid  the  taxes;  and  it  is  not  seriously  dis- 
puted that  Mr.  Wilson  knew  that  Mr.  Yakey 
was  claiming  the  ownership  of  the  property. 
It  Is  conceded  tbat  Mr.  Wilson  made  the 
mortgage  hereinabove  referred  to,  and  that 
no  part  thereof  has  ever  been  paid.  These 
circumstances  tend  very  strongly  to  corrobo- 
rate the  theory  of  the  plaintiffs  in  the  case. 

We  have  carefully  read  the  record,  and  are 
satlsQed  that  the  trial  court  upon  competent 
evidence  found  correctly  from  the  great  pre- 
ponderance of  the  evidence  that  a  quitclaim 
deed  was  made  to  the  land  in  question,  whicb 
was  properly  acknowledged,  the  considera- 
tion paid,  and  the  deed  delivered  to  Mr. 
Yakey,  and  was  lost  The  evidence  ia  con- 
vincing on  all  these  points. 

We  are  satisfied  that  the  Judgment  of  the 
trial  court  was  right  It  is  therefore  af- 
firmed. 

MORRIS,  0.  J.,  and  PARKER,  HOLCOMB, 
and  CHADWICK,  JJ.,  concur. 

^^^^  (S  Wuh.  IB) 

ANGUS  V.  DOWNS.     (No.  12135.) 

(Supreme  Court  of  Washington.    April  18, 
1915.) 

1.  Biixs  AND  Notes  <S=9382— Boka  Fid*  Pub- 
OHABEBS  —  Defenses  AvAiLABtx  —  Thbtt 
Befoke  Delivebt. 

Rem.  &  Bal.  Code,  i  3407,  providing  that 
where  a  neeotiable  instrument  is  in  the  hands 
of  a  holder  in  due  course  a  valid  delivery  there- 
of by  all  parties  prior  to  him  «o  as  to  make 
them  liable  to  him  is  conclu.sively  presumed,  ap- 
plies, though  the  instrument  is  stolen  from  the 
maker  before  it  has  became  effective  by  de- 
livery, and  the  fact  tbat  the  instrumeot  was 
so  stolen  does  not  defeat  a  recovery  by  a  bolder 
in  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f  955;    De&  Dig.  <8=3382.] 

2.  Bills  and  Notes  «=»537— Actions— Ques- 
tions »0B  JUBY. 

In  an  action  against  the  maker  of  a  note 
which  was  stolen  from  him  before  delivery, 
where  plaintiff  testified  that  she  paid  value  for 
the  note  and  tbat  she  at  the  time  bad  no  no- 
tice that  defendant  disputed  his  liability  there- 
on, and  she  was  corrot>orated  not  only  by  sur- 
rounding circumstances  but  by  other  witnesses, 
and  there  was  no  contradicting  evidence,  the 
court  properly  refused  to  submit  the  question 
of  plaintiff's  good  faith  to  the  jury  and  directed 
a  verdict  in  her  favor. 

[Kd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |§  1802-1S93;  Dec.  Dig.  <S=a 
537.) 
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Department  2.  Appeal*  from  Snperlor 
Court,  Spokane  County ;  J.  Stanley  Webster, 
Judge. 

Action  by  Grace  Angus  against  Creorge  A. 
Domis.  Judgment  on  a  directed  verdict  for 
plaintiff,  and  defendant  appeals.    AflBrmed. 

Mulligan  A  Bardsley,  of  Spokane,  for  ap- 
pellant George  W.  Shaefer,  of  Spokane,  for 
respondent. 

FDLLKRTON,  J.  This  is  an  action  brought 
hy  the  respondent,  Grace  Angus,  against  the 
appellant,  George  A.  Downs,  to  recover  upon 
a  promissory  note.  In  her  complaint  the  re- 
spondent alleged  that  the  note  bad  been  as- 
signed to  her  for  value,  prior  to  maturity, 
and  that  she  was  a  holder  thereof  in  due 
course.  The  appellant  interposed  two  de- 
fenses: First,  that  the  note  was  stolen  from 
Ma  possession  prior  to  delivery;  and,  sec- 
ond, thni  the  respondent 'was  not  a  holder  of 
the  note  in  due  course.  At  the  trial  which 
was  being  bad  before  the  court  and  a  jury, 
the  respondent  introduced  testimony  tending 
to  establish  the  allegations  of  her  complaint 
The  appellant  tbereupon  offered  to  show  that 
the  note  was  stolen  from  bis  possession  aft- 
er its  execution  and  that  there  had  been  in 
fact  no  delivery  of  the  note  by  bim  or  on 
his  behalf,  but  made  no  offer  to  combat  the 
eridence  of  the  respondent  to  the  effect  that 
she  was  a  holder  in  due  course.  On  objec- 
tion by  the  respondent,  the  proffered  evi- 
dence was  excluded,  and  the  Jury  Instructed 
to  return  a  verdict  for  the  respondent  for  the 
amount  due  upon  the  note.  A  verdict  was 
so  returned  and  Judgment  subsequently  en- 
tered thereon.  This  appeal  is  prosecuted 
from  the  Judgment  so  entered. 

[1]  The  appellant's  assignments  of  error 
are  based  upon  the  ruling  of  the  court  ex- 
cluding the  proffered  evidence.  He  first  con- 
tends that  a  bolder  of  commercial  paper,  al- 
though received  by  him  in  due  course,  can- 
not recover  thereon  against  a  maker  from 
n'hose  possession  it  has  been  taken  before 
delivery  by  theft  His  learned  counsel  argue 
that  the  question  la  not  controlled  by  the 
Xegotiable  Instruments  Act,  and  they  cite 
many  cases  decided  under  the  common-law 
rules  applicable  to  the  law  merchant  which 
sustain  the  principle  that  recovery  cannot 
be  had  under  such  circumstances.  There  are, 
however,  many  cases  maintaining  the  con- 
trary rtile,  and,  were  we  to  conclude  that 
the  act  cited  is  without  application  to  the 
question,  it  would  be  an  interesting  inquiry 
to  ascertain  with  which  side  lay  the  better 
reason.  But  we  think  the  act  itself  control- 
ling. Section  16  of  the  original  act  (section 
3407,  Rem.  Sc  BaL  Code)  provides: 

"ICvery  contract  on  a  negotiable  instrument 
is  incomplete  and  revocable  until  delivery  of 
the  instrument  for  the  purpose  of  giving  effect 
tbereto.  As  between  immediate  parties,  and 
OS  regards  a  remote  party  other  than  a  holder 
in  due  course,  the  deiivery,  in  order  to  b«  ef- 
fectual, must  be  made  either  by  or  under  the 
authority  of  the  party  making,  drawing,  ao- 


cepting  or  Indorsing,  as  the  case  may  be;  and 
in  such  case  the  delivery  may  be  shown  to  have 
been  conditional,  or  for  a  special  purpose  only, 
and  not  for  the  purpose  of  transfcrriug  the  prop- 
erty in  the  instrument.  But  where  the  instru- 
ment is  in  the  hands  of  a  holder  in  due  course, 
a  valid  delivery  thereof  by  all  parties  prior 
to  him  so  as  to  make  them  liable  to  him  is 
conclusively  presumed.  And  where  the  instru- 
ment is  no  longer  in  the  possession  of  a  party 
whose  signature  appears  thereon,  a  valid  and 
intentional  delivery  by  him  is  presumed  until 
the  contrary  is  proved." 

This  section,  it  will  be  observed,  provides 
in  terms  that,  where  the  instrument  is  in  the 
hands  of  a  bolder  in  due  course,  a  valid  de- 
livery thereof  by  all  parties  prior  to  bim  so 
as  to  make  them  liable  to  him  is  conclusively 
presumed.  Language  could  hardly  be  made 
plainer,  and  is  as  applicable  to  a  bolder  In 
due  course  of  commercial  paper  stolen  before 
delivery  as  it  is  to  commercial  paper  stolen 
subsequent  to  delivery,  or  commercial  paper 
the  title  to  which  is  defective  for  any  other 
reason. 

Our  attention  has  not  been  called  to  many 
adjudicated  cases  where  this  precise  ques- 
tion was  at  issue.  In  Greeser  v.  Sugarman, 
37  Mi^c.  Rep.  799,  76  N.  T.  Supp.  922,  the  de- 
fendant executed  a  promissory  note  payable 
to  the  order  of  himself.  It  reached  the  hands 
of  a  holder  In  due  course,  who  brought  an  ac- 
tion thereon.  The  defendant  sought  to  de- 
fend on  the  ground  that  it  was  lost  or  stolen 
from  his  desk,  and  that  there  was  hence  no 
valid  delivery  of  the  note.  The  court,  quot- 
ing the  section  of  the  Negotiable  Instruments 
Law  of  New  York  corresponding' to  the  sec- 
tion quoted  above,  held  that  the  fact.  If 
shown,  would  constitute  no  defense  to  the 
action. 

In  Poess  V.  Twelfth  Ward  Bank,  ^3  Misc. 
Rep.  45,  86  N.  T.  Supp.  857,  the  plaintiff  held 
a  certified  check  on  the  hank  named  drawn 
by  himself  against  his  own  deposit  Some 
time  thereafter  he  indorsed  the  check  in 
blank  and  made  out  a  deposit  slip  for  rede- 
posit  in  the  bank.  On  the  way  to  the  bank 
he  lost  the  check,  and  about  five  days  there- 
after it  came  up  through  the  exchange  tor 
collection  from  another  bank  which  bad  cash- 
ed it  The  plaintiff  sued  the  bank  for  the 
amount  of  the  deposit,  but  the  court  held  he 
could  not  recover ;  the  court  saying  that  the 
title  of  the  bank  cashing  the  check,  since  it 
recovered  it  In  dne  course,  "was  not  affected 
by  the  fact  that  it  had  been  stolen,  and  never 
had  a  valid  delivery." 

In  BuKsell  v.  ToMn,  201  Mass.  1,  8d  N.  E. 
923,  the  defendant  sought  to  defend  against 
the  suit  of  an  indorsee  of  bis  check  on  the 
ground  that  the  check  bad  been  delivered 
by  his  clerk  without  authority,  and  hence 
was  unlawfully  in  circulation,  and  no  title 
passed  by  its  subsequent  negotiation.  But 
the  court  held  the  check  valid  in  the  hands 
ol  a  holder  in  due  course  under  the  section 
of  the  Negotiable  Instruments  Law  of  that 
state  corresponding  to  the  section  of  the  law 
from  onr  state  which  we  have  quoted. 
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The  commentators  on  the  Negotiable  In- 
.jtnunenta  Act  are  seemingly  in  accord  with 
the  interpretatl<»i  thus  given  by  the  courts 
to  this  section  of  the  act 

Daniel  on  Negotiable  Instruments,  vol.  1, 
{  838  (6th  Ed.),  after  discussing  the  conflict 
of  authority  existing  on  the  question  prior 
to  the  statute,  uses  this  language: 

"While  the  statute  provides  that  every  con- 
tract on  a  negotiable  instrument  is  incomplete 
and  revocable  until  delivery,  it  further  declares 
that,  where  the  instrument  is  in  the  hands  of 
a  holder  in  due  oourse,  a  valid  delivery  thereof 
by  all  parties  prior  to  him  so  as  to  malce  them 
liable  to  him  is  conclusively  presumed.  So  tliat, 
in  those  states  which  have  enacted  the  statute, 
the  conflict  of  authority  discussed  in  the  fore- 
going sections  is  settled  against  the  rule  that  a 
maker  is  not  liable  unless  he  has  been  guilty 
of  negligence,  and  in  favor  of  the  protection 
of  an  innocent  purcbiaser,  as  to  whom  a  valid 
ddivery  u  conclusively  presumed." 

And  the  editors  of  Ruling  Case  Law,  under 
the  tiUe  Bills  and  Notes,  at  section  233,  use 
this  language: 

"As  a  general  rule,  a  negotiable  promissory 
note,  like  any  other  written  contract,  has  no 
legal  inception  or  valid  existence,  as  sudi,  un- 
til it  has  been  delivered  in  accordance  with  the 
purpose  and  intent  of  the  parties.  There  ac- 
cordingly is  no  doubt  that  delivery  of  a  nego- 
tiable Instrument  is  necessary  to  create  any  lia- 
bility as  between  the  immediate  parties.  But 
the  authorities  have  long  been  in  violent  con- 
flict as  to  whether  a  bona  fide  holder  can  re- 
cover on  an  instrument  which  has  never  been 
delivered  by  the  maker  or  drawer  to  any  one 
for  any  puriKtse.  Some  courts  have  held  that 
delivery  is  not  essential  to  the  validity  of  an 
instrument.in  the  hands  of  a  due-course  holder. 
And  this  rule  has  been  declared  to  be  applica- 
ble in  case  the  instrument  has  been  talieD  from 
the  maker's  possession  by  theft.  On  the  other 
band,  many  courts  have  taken  the  view  that  an 
innocent  holder  for  value  of  paper  commercial 
and  negotiable  in  form,  but  which  has  never 
been  completed  by  delivery,  cannot  acquire 
rights  thereto  aminst  the  alleged  maker.  And 
it  has  been  held  that  a  negotiable  security, 
stolen  from  the  maker  before  it  has  become 
effective  as  .an  obligation  by  actual  or  con- 
structive delivery,  may  not  be  enforced  by  any 
subsequent  innocent  holder.  These  courts  have 
reasoned  that  the  wrongful  act  of  a  thief  or  a 
trespasser  may  deprive  the  holder  of  his  prop- 
erty in  a  note  which  has  once  become  a  note, 
or  property,  by  delivery,  and  may  transfer  the 
title  to  an  innocent  purchaser  for  value,  but 
that  a  note  in  the  hands  of  the  maker  before 
delivery  is  not  property,  nor  the  subject  of 
ownership,  as  such;  it  is,  in  law,  but  a  blank 
piece  of  paper.  Sound  reason  would  seem  to 
require  the  question  to  be  resolved  with  a  view 
to  the  facts  of  the  particular  case  and  the  prin- 
ciples of  negligence.  'No  dout>t,  where  the 
maker  of  a  negotiable  instrument  negligently 
allows  the  same  to  get  into  circulation,  he 
should  be  held  liable  to  a  bona  fide  holder  upon 
the  ground  that  he  is  estopped  by  his  own  neg- 
ligence to  deny  a  valid  delivery.  The  maxim 
declaring  that,  where  one  of  two  innocent  per- 
sons must  suffer  by  reason  of  the  wrong  of  a 
third  party,  he  whose  act  made  the  wrong  pos- 
sible should  bear  the  loss,  should  apply  with 
full  force.  But  it  is  somewhat  shocking  to 
suppose  that  the  maker  having  exercised  due 
en  re  may  be  deprived  of  his  property  without 
his  consent.  >ievertheless  this  is  clearly  the 
intention  of  the  Negotiable  Instruments  Law, 
which  declares  that,  'where  the  instrument  is 
in  the  hands  of  a  holder  in  due  course,  a  valid 


delivery  thereof  by  all  parties  prior  to  him 
so  as  to  make  them  liable  to  Urn  is  conclusive- 
ly presumed.'  This  principle  applies  only  to 
complete  instruments,  however,  for  it  is  de- 
clared, also,  by  the  act  that  'where  an  incom- 
plete instrument  has  not  been  delivered  it  will 
not,  if  completed  and  neKotiated.  without  au- 
thority, be  a  valid  contract  in  the  hands  of  any 
liolder,  as  against  any  person  whose  signatnrs 
was  placed  uereon  before  delivery.' " 

See,  also,  Crawford's  Negotiable  Instru- 
ments Law,  {  35,  par.  "c";  Ogden,  Negotia- 
ble Instruments,  p.  284. 

We  conclude,  therefore,  that  it  Is  not  a  de- 
fense against  the  suit  of  a  holder  In  due 
oourse  of  commercial  paper  to  show  that  the 
paper  was  stolen  from  the  maher  thereof 
prior  to  delivery. 

[2]  The  appellant  next  contends  that  there 
was  Bufflcient  evidence  to  send  the  case  to 
the  jury  oa  the  question  of  the  respondent's 
good  faith,  but  we  differ  with  him  upon  this 
contention  alsa  The  respondent  testified 
that  she  paid  value  for  the  note,  and  that 
she  had  at  the  time  no  notice  of  any  kind 
that  the  appellant  disputed  his  liability  there- 
on. In  this  she  is  corroborated  not  only  by 
the  circumstances  surrounding  the  transao- 
tion,  but  by  other  witnesses  as  welL  Noth- 
ing was  oflTered  to  contradict  this  testimony, 
and  we  think  It  an  Instance  where  tlie  trial 
court  could  well  say  there  was  no  fact  In 
dispute  for  the  consideration  of  the  Jury. 

The  Judgment  is  affirmed. 

CROW,  ELLIS,  MOUNT,  and  MAIN,  JJ, 
concur. 


LOVBLL  T.  HATB. 


(S  Wash.  VM). 
(No.  12044.) 


(Supreme  Court  of  Washington.    April  14, 
1915.) 

1.  Salxs  •=>35&— SuFFionifCT  or  'Eviomscm 
— Pbokisb  to  Pat. 

In  an  action  to  recover  for  goods  sold  and 
delivered  to  his  tenant  at  the  request  and  on  the 
credit  of  defnidant,  evidence  held  to  allow  de- 
fendant's promise  to  pay  therefor. 

[Bid.  Note. — For  other  cases,  see  Sales,  Gent. 
Tfig-  l{  511.  1056-1059;    Dec.  Dig.  «=>359.] 

2.  Fbattds,  Statuts  of  4s>23— Pbohibb  to 
Pat  Debt  of  Anothebt— Obioirai.  ob  Coi.- 

I.ATEBAI,  PBOiaSK— "OBIOINAL  PBOMISK." 

Defendant's  oral  direction  to  a  merchant 
to  let  his  tenant  have  what  he  wanted,  and  hia 
promise  to  pay  "dollar  for  dollar,"  was  am  "orig- 
inal promise,"  nqt  within  the  stati)te  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  K  18,  19;   Dec.  Dig.  <8=s>23. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Original  Pronoise.] 

3.  Fbacds,  Statute  of  «=>26— PBoiasB  to 
Pat  Debt  of  Anothib— Oriqihai.  oa  Ool- 
i,atebal  Pbokisk— Evinsncx. 

In  such  case,  the  fact  that  the  goods  were 
not  charged  to  defendant  on  the  seller's  books, 
but  were-  charged  to  bis  tenant,  while  a  cir- 
cumstance in  determining  to  whom  credit  was 
given,  was. not  conclusive. 

[EA.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  f{  85-42)4 ;  Dec.  Dig.  «=» 
26.] 
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4.  Apfkal  and  Ebbob  «s>1012  —  Qubstions 

or  Fact— CoNCLUBiVKNEss. 
The  Supreme  Court  tries  de  novo  all  ac- 
tions in  equity,  and  all  actions  at  law  where 
the  case  is  tried  without  a  jury,  and  while  the 
judgment  of  the  trial  coart  on  the  evidence 
will  entitle  it  to  weight,  yet  if  the  Supreme 
Court  concludes  that  the  weight  of  evidence  is 
against  the  findings,  it  is  its  duty  to  reverse. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  tS  3990-3902;  Dec.  Dig.  «» 
1012.1 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;  Jos.  Sessions,  Judge. 

Action  by  the  trustee  In  bankruptcy  of  W. 
E.  Soden  against  J.  S.  Haye.  Judgment  for 
defendant,  and  6.  BI  Lovell,  the  assignee  of 
the  cause  of  action,  appeals.  Beversed  and 
remanded,  with  instructions  to  enter  judg- 
ment for  the  appellant  and  against  the  re- 
spondent, for  the  sum  demanded  in  tbe  com- 
plaint, less  $230. 

Zent,  Powell  &  Bedfield,  of  Sp<Aane,  and 
Lor^  &.  Davis,  of  Rltzvllle,  for  a^iellant. 
Danson,  Williams  &  Danscm  and  George  D. 
Lantz,  all  of  Spokane,  for  respondent. 

FlTI<LEBTON,  J.  This  Is  an  action  orig- 
inally Institnted  by  the  trustee  In  bankruptcy 
of  one  W.  E.  Soden  to  recover  for  certain 
goods,  wares,  and  mercliandise  alleged  to 
have  been  sold  and  delivered  to  one  S.  N. 
Gibson  at  the  request  and  on  the  credit  of  the 
respondent,  J.  S.  Haye.  Issue  was  taken  on 
the  complaint  and  a  trial  bad,  resulting  In 
findings  by  the  court  to  the  effect  that  tlie 
respondent  did  not  agree  to  pay  for  the  mer- 
chandise, but,  on  the  contrary,  that  the  same 
were  sold,  delivered,  and  charged  to  S.  N. 
Gibson  on  his  own  credit  and  responsibility. 
Judgmoit  was  entered  on  the  findings,  and 
subsequent  thereto  the  trustee  in  bankruptcy 
assigned  bis  cause  of  action  to  O.  E.  Lovell, 
who  prosecutes  this  appeal. 

Two  principal  questions  are  presented  by 
the  record:  First,  whether  the  respondent, 
Haye,  agreed  to  pay  tor  the  goods  sold  to 
Gibson;  and,  second,  U  he  did  so  promise, 
was  bis  promise  original  or  collateral? 

[1]  There  are  certain  undisputed  facts  In 
the  record.  During  the  year  1911,  and  down 
to  July  20th  of  the  year  1912,  W.  B.  Sod- 
en conducted  a  general  merchandise  store  at 
Benge  in  Adams  coimty,  In  this  state.  S.  N. 
Gibson  was  then  the  lessee  of  certain  farm- 
ing lands  belonging  to  the  respondent,  J.  S. 
Haye,  which  he  was  farming  for  a  share  of 
the  crop  grown  thereon.  Gibson  traded  at 
Soden's  store,  buying  largely  upon  credit.  By 
the  early  part  of  the  summer  of  1912  Gib- 
son's account  had  reached  a  considerable 
amount,  and  Soden  began  pressing  him  for 
payment.  Gibson  promised  from  time  to  time 
to  have  the  account  taken  care  of  by  bis 
landlord,  Haye,  but;  neglecting  so  to  do, 
Soden,  about  June  1,  1912,  refused  him  fur- 
ther credit.  On  June  5,  1912,  Gibson  appear- 
ed at  the  store  of  Soden  with  the  respondent. 


Haye,  when  a  settlement  of  the  existing  ac- 
count was  had  and  an  arrangement  made 
whereby  Gibson  was  allowed  by  Soden  to  con- 
tinue purchasing  goods.  In  this  settlement 
It  is  conceded  that  Haye  paid  to  Soden  that 
part  of  Gibson's  account  which  was  incurred 
for  groceries,  but  refused  to  pay  for  certain 
farm  machinery  and  implements  purchased 
by  Gibson,  and  for  which  he  had  given  notes 
that  had  not  then  matured,  and  that  after 
this  settlement  the  question  of  further  sales 
to  Gibson  was  taken  up  between  the  parties. 

On  the  disputed  questions,  Soden  testified 
that  the  settlement  of  the  account  was  made 
between  himself  and  Haye  at  a.  place  In  the 
store  called  the  balcony,  outside  of  the  pres- 
ence of  Gibson;  that  thereafter  Haye  and 
himself  went  down  into  the  main  part  of  the 
store,  when  Haye  called  Gibson  to  a  desk 
ther^  and  asked  blm  if  he  desired  to  trade 
fuTtber  with  Soden,  saying  that  be  did  not 
have  to  do  so,  as  he  (Haye)  would  just  as 
soon  send  him  such  stuff  as  be  needed  down 
from  Spokane  as  to  purchase  It  of  Sodoi; 
that  Gibson  replied  l^  saying  that  be  had 
always  been  treated  right  at  Soden's  store 
and  would  as  soon  trade  there  as  anywhere; 
that  Haye  thereupon  turned  to  the  witness 
and  told  him  to  let  Gibson  "hare  what  he 
wanted,  and  he  would  pay  him  dollar  for 
dollar."  Haye  denies  making  In  any  form  a 
promise  to  pay  for  any  further  goods  sold 
to  Gibson.  While  he  admits  making  the  set- 
tlement In  the  manner  and  at  die  place  stat- 
ed by  Soden,  he  testified  that  after  they  came 
down  Into  the  main  storeroom,  he  "called 
Gibson  and  said,  'Now,  I  have  paid  the  ac- 
count as  I  agreed,  and  now  Its  up  to  you; 
what  will  you  do?'"  and  that  Soden  then 
spoke  up,  saying  that  Gibson  could  have  sudi 
further  credit  as  he  desired. 

Soden's  version  of  the  transaction  is  cor- 
roborated by  an  employe  by  the  name  ot 
Hooper,  not  only  as  to  the  direct  nature  of 
the  promise,  but  also  as  to  the  drcumstances 
under  which  it  was  made.  He  is  also  corrob- 
orated as  to  the  promise  by  Gibson,  al- 
though Gibson  purported  to  give  the  sub- 
stance of  the  conversation  rather  than  the 
particular  lan^age  used,  and  some  of  hla 
answers  Indicate  that  the  promise  was  cai- 
lateral  rather  than  original.  The  circum- 
stantial evidence,  also,  we  think,  supports 
Soden  rather  than  Haye.  As  we  have  said, 
Gibson  was  a  tenant  on  Haye's  farm  land, 
and  was  obligated  to  harvest  the  crops  grow- 
ing thereon.  At  the  time  of  this  transaction 
the  harvest  season  was  Just  beginning,  and 
it  was  known  to  all  of  the  parties  that  Gib- 
son would  need  various  arUcles  of  merchan- 
dise If  he  was  to  carry  on  successfully  the 
work  of  harvesting.  It  was  known  to  Soden, 
as  well  as  Haye,  that  Gibson  was  not  entitled 
to  further  credit  from  a  merchant's  view- 
point, as  he  had  then  assigned  to  Haye,  as 
security  for  advancements  theretofore  made 
and  certain  others  to  be  made  to  htm  by 
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Haye,  all  his  Interest  in  the  crops  growing 
on  the  leased  land,  and  that  bis  residuary  in- 
terest therein  was  of  doubtful  value.  Soden 
therefore  had  no  interest  to  promote  in  sell- 
ing goods  to  Gibson;  on  the  contrary,  he 
knew  that  if  he  dM  so  on  Gibson's  own  credit 
it  must  result  in  an  almost  certain  loss  to 
him.  On  the  other  hand,  Haye  had  an  inter- 
est in  seeing  that  Gibson  was  supplied  with 
such  goods,  for  otherwise  he  would  not  be 
able  to  carry  on  the  harvest  operatlona.  Un- 
der these  circumstances  we  think  it  much 
more  probable  that  Haye  made  the  promise 
to  pay  for  the  goods  than  that  Soden  sold 
them  on  the  credit  of  Gibson. 

[2]  But  it  is  said  that  the  promise  is  col- 
lateral rather  than  original,  and  that  no  re- 
covery can  t>e  had  because  of  the  statute  of 
frauds.  We  are  clear,  however,  that  the 
promise  was  original  rather  than  collateral 
under  the  most  exacting  of  the  rules.  The 
version  given  by.  the  wltneraea  who  repeated 
the  language  in  which  the  promise  was  made 
is  that  It  was  a  direct  promise  to  pay  "dol- 
lar for  dollar,"  without  condition  or  reser- 
vation, and  this,  as  we  have  heretofore  held, 
la  the  distinguishing  line  between  an  orig- 
inal and  a  collateral  promise.  Goldle-Klen- 
ert  Distributing  Co.  v.  Bothwell,  67  Wash. 
264,  121  Pac.  flO,  Ann.  Gas.  1913D,  849 ;  Da- 
vies  V.  Carey,  72  Wash.  637.  130  Pac.  U37 ; 
Wells  ft  Morris  v.  Brown,  67  Wash.  361,  121 
Pac.  828,  Ann.  Cas.  1913D,  317. 

[3]  Again,  it  is  said  there  can  be  no  recov> 
ery  because  the  goods  were  not  charged  to 
Haye  on  the  seller's  books,  but  were,  on  the 
contrary,  charged  to  Gibson.  There  are  cas- 
es which  maintain  this  doctrine,  but  the  bet- 
ter rule  and  the  weight  of  authority  la  the 
other  way.  No  doubt  the  manner  in  which 
the  goods  are  charged  on  the  books  of  the 
seller  is  a  circumstance  to  be  considered  in 
determining  to  whom  credit  is  given,  but  it 
is  not  conclusive.  Mackey  v.  Smith  et  al.,  21 
Or.  598,  28  Pac.  974;  Ridgeway  v.  Corpora- 
tion Uquidating  Co.,  71  N.  J.  Law,  676,  62 
AU.  116;  Runkle  ft  Fouse  v.  Kettering,  127 
Iowa,  6,  102  N.  W.  142;  Cruse  v.  Foster  ft 
Estes,  76  Ga.  723 ;  Kesler  ft  Dodson  v.  Cheadle, 
12  Okl.  489,  72  Pac.  367.  We  are  not  con- 
vinced that  the  circumstance  in  this  instance 
Is  sufficient  to  overcome  the  direct  evidence. 

[41  The  respondent  further  contends  that 
the  finding  of  the  lower  court  on  a  question 
of  fact  is  equivalent  to  the  verdict  of  a  jury, 
and  will  not  be  reversed  in  this  court  unless 
the  finding  Is  without  evidence  in  its  sup- 
port We  so  held  in  Second  National  Bank 
V.  Hatch,  24  Wash.  421,  64  Pac.  727,  but  the 
case  was  contrary  to  the  provisions  of  the 
statute,  and  was  directly  overruled  in  the 
case  of  In  re  Garflnkle,  37  Wash.  650,  80 
Pac.  188,  where  it  is  said  that  the  que^on 
had  been  inadvertently  decided.  In  the  late 
cases  of  Johns  v.  Arizona  Fire  Ins.  Co.,  76 
Wash.  349,  136  Pac.  120,  Baker  v.  Yakima 
Vnlley  Canal  Co..  77  Wash.  70,  137  Pac.  342, 


and  Johnsen  v.  Johnsen.  78  Waph.  423,  139 
Pac.  189,  1200,  we  have  reaffirmed  the  doc- 
trine of  the  case  of  In  re  Garflnkle,  and 
sought  to  make  it  clear  that  this  court  tries 
de  novo  all  actions  in  equity  and  all  actions 
at  law  where  the  case  is  tried  in  the  court 
below  without  a  jury.  Unquestionably  the 
judgment  of  the  trial  court  on  the  evidence 
is  entitled  to  weight,  but  if  we  conclude  that 
the  weight  of  the  evidence  is  against  the 
findings,  "it  becomes  our  duty  to  reflect  our 
conclusion  in  the  Judgment"  Johnsen  v. 
Johnsen,  supra. 

The  appellant  admits  that  the  claim  sued 
upon  la  too  large  by  the  sum  of  $95.  We 
think  it  too  large  also  by  the  further  sum  of 
$135,  making  a  total  of  $230.  These  sums 
were  for  items  sold  by  Soden  to  Gibson  on 
Gibson's  Individual  credit,  prior  to  the  time 
Haye  entered  into  the  transaction,  and  in  no 
manner  can  he  be  responsible  for  them. 

The  judgment  is  reversed  and  remanded, 
with  instructions  to  enter  a  Judgment  in  fa- 
vor of  the  appellant  and  against  the  respond- 
ent for  the  sum  demanded  in  the  complaint, 
less  $230. 

GROW,  MOUNT,  MAIN,  and  ELLIS,  JJ, 
concur. 

(85  Wash.  SI) 

GILLETTE  et  nz.  v.  ANDERSON  et  nz. 
(No.  12154.) 

(Supreme  Court  of  Washington.    April  13, 
1915.) 

1.  ExciiANOB  o*  Pbopertt  «=>11— Validitt 
— Fraudulent  Mxsbepbesbmtations— Matx- 

BIALITT. 

Representations  by  the  owner  of  a  botd 
building  and  furniture  to  one  who  conveyed  cer^ 
tain  lots  to  bim  in  exchange  for  the  furniture 
and  a  lease  of  the  building,  that  it  was  a  money- 
maker, tbat  he  bad  mnde  a  profit  of  $200  in  the 
summer  months  and  $450  in  the  winter  montbi 
from  its  operation,  and  that  the  furniture  was 
clear,  when  in  fact  the  hotel  had  always  lost 
money  and  there  was  an  outstanding  chattel 
mortgage  against  the  furniture,  are  sufficiently 
material,  false,  and  fraudulent  to  entitle  the 
lessor  and  buyer  to  a  rescission  of  his  contract 
and  a  cancellation  of  his  deed. 

[Ed.  Note. — For  other  coses,  see  Exchange  of 
Property,  Cent  Dig.  {{  20,  20V^;  Dec.  Dig. 
<8=»ll.] 

2.  EXCHANOB    OF    PbOPEBTT    €=»11  —  ReSCIB- 

6ION— Time. 

Where  a  hotel  keeper  misrepresented  tbat 
the  basiness  bad  earned  $200  a  month  during 
the  summer  session  of  the  university  near  which 
it  was  located  and  $450  per  month  during  the 
regular  session,  the  right  of  rescission  for  the 
falsity  of  those  misrepresentations  was  not  lost 
by  waiting  until  shortly  after  the  iiniversity 
opened  in  the  fall,  since  the  falsity  of  the  most 
material  misrepresentations  could  not  have  been 
discovered  until  then. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  {{  20,  20^;  Dec  Dig. 
<S=»ll.] 

3.  Sales  €=»39  — Fraud — Falbtft  —  Inotm- 

BRANCE. 

A  representation  tbat  furniture  sold  is  un- 
incumbered is  false  and  fraudulent  where  the 
owner  knew  that  there  was  an  outstanding  chat- 
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tel  mortgage  against  It  which  the  mortgagee 
was  trying  to  {oreclose,  though  the  owner  bad 
been  adviaed  by  his  attorney  that  the  mortgage 
was  not  valid,  since  he  should  know  that  the 
bayer  would  not  boy  a  lawsuit. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  78;    Dec.  Dig.  <©=»39.] 

Department  1.  ^  Appeal  from  Superior 
Ooart,  King  County;    J.  T.  Ronald,  Judge. 

Action  by  Charles  L.  Gillette  and  wife 
against  C.  H.  Anderson  and  wife.  Judgment 
for  the  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Van  Dyke  ft  Thomas,  of  Seattle,  for  appel- 
lantSL  Earle  ft  Steinert,  of  Seattle,  for  re- 
spondents. 

CROW,  J.  This  action  was  commenced  by 
Charles  L.  Gillette  and  Mabel  V.  Gillette,  bis 
wife,  against  C  H.  Anderson  and  Violet  An- 
derson, bis  wife,  to  rescind  a  contract  and 
cancel  a  deed  by  which  platntUTs  bad  convey- 
ed certain  real  estate  to  defendants.  From 
a  Judgment  In  plaintiffs'  favor,  the  defend- 
ants bare  appealed. 

On  and  prior  to  June  22,  1013,  respondents 
were  the  owners  of  two  lots.  Improved  with 
a  dwelling  bouse,  In  the  plat  of  Rainier 
Beach  In  King  county,  subject  to  a  |1,000 
mortgage,  and  liens  for  taxes  and  special 
assessments.  Appellants  were  the  owners  of 
a  building  known  as  the  Lakeside  Hotel,  lo- 
cated in  Brooklyn  addition  to  Seattle.  They 
also  owned  the  furniture  in  tbe  hotel.  This 
hotel,  which  recently  had  been  conducted  by 
appellants  and  other  parties  as  a  lodging  and 
boarding  bouse,  was  located  in  the  university 
district,  and  was*  patronized  by  university 
students  as  well  as  other  roomers  and  board- 
ers. Between  June  21  and  June  28,  1913,  ap- 
pellant C.  H.  Anderson  caused  one  E.  B. 
Benson,  bis  agent,  to  advertise  tbe  furniture 
and  hotel  business  for  sale,  which  be  did  by 
inserting  tbe  following  advertisement  in  the 
SeatUe  Sun: 

"Sickness  forces  owner  of  hotel,  kitchen  din- 
ing and  forty  furnished  rooms  to  lease,  sell 
or  trade  for  land  or  lots.  Best  of  location,  al- 
ways full;  a  money-maker;  for  man  and  wife, 
a  fortune." 

This  advertisement  cballenged  the  atteu 
tioQ  of  Mr.  Gillette,  who  called  on  Mr.  Ben- 
son and  was  by  him  referred  to  tbe  appellant 
0.  H.  Anderson.  Negotiations  between  tbe 
parties  resulted  in  an  agreement  whereby 
respondents  conveyed  to  appellants  their  lots 
In  Rainier  Beach,  subject  to  the  $1,000  mortr 
gage,  in  consideration  of  which  appellants 
transferred  to  them  the  furniture  in  the 
Lakeside  Hotel,  and  leased  tbe  hotel  to  them 
for  three  years,  at  a  rental  of  $80  per  month 
for  the  first  two  months,  $100  for  tbe  third 
month,  and  $125  per  month  thereafter,  pay- 
able monthly  in  advance.  Appellants  were 
to  allow  respondents  a  credit  of  $600  addi- 
tional as  boot  in  tbe  trade,  $160  of  which 
was  to  be  applied  in  satisfaction  of  the  first 
two  montbs'  rent  of  the  hotel ;    a  portion  | 


was  to  be  applied  In  payment  of  taxes  and 
assessment  liens  upon  tbe  Rainier  Beach  lots, 
a  commission  for  an  extension  of  the  mort- 
gage thereon,  and  a  portion  was  to  be  applied 
on  tbe  last  rentals  which  would  fall  due  on 
the  lease.  Respondents  claim  that  appellants 
were  to  pay  $50  to  them  In  cash.  This  ap- 
pellants denied.  Respondents  took  posses- 
sion of  tbe  hotel  and  furniture  about  July 
15,  1913,  ^nd  held  the  same  until  October  21, 
1918.  In  September,  1&13,  respondents, 
claiming  they  had  been  defrauded,  tendered 
a  surrender  of  tbe  lease  and  hotel,  demand- 
ed a  reconveyance  of  the  Rainier  Beach  lots, 
and  commenced  this  action  for  a  rescission. 
They  alleged,  and  the  trial  court  found,  tbat 
appellants  had  made  numerous  false  and 
fraudulent  representations,  upon  which  re- 
spondents relied.  We  will  mention  two  only 
of  these  representations,  which  we  regard  as 
sufficiently  material,  false,  and  fraudulent 
to  require  an  affirmance  of  the  Judgment. 

[1}  It  appears  from  the  evidence  that  ap- 
pellants had  personally  conducted  the  hotel ; 
that  they  represented  to  respondents  it  had  a 
good  patronage,  was  a  money-maker,  had 
made  them  a  profit  of  $200  to  $450  per 
month,  would  make  at  least  $200  per  month 
during  the  university  summer  school,  and 
during  the  regular  college  year  bad  made  as 
much  ns  $450  per  month  profit;  tbat  re- 
spondents relied  upon  these  representations ; 
tbat  they  were  false  and  known  to  appellants 
to  be  false;  and  tbat  the  hotel  had  been  a 
losing  proposition  at  all  times.  The  evidence 
further  shows  that,  for  a  short  time  before 
the  appellants  sold  tbe  furniture  and  leased 
the  hotel  to  respondents,  one  Atkcson  owned 
the  furniture  and  bad  an  assignment  of  a 
lease  on  the  hotel ;  tbat  on  November  18, 
1912,  while  be  held  the  furniture,  he  executed 
and  delivered  a  chattel  mortgage  thereon  to 
one  Mackle,  for  $750,  which  was  not  filed 
with  tbe  county  auditor  until  March  15, 
1913;  that  he  deffanited  to  appellants  for 
his  rent;  tbat  appellants  obtained  a  Judg- 
ment against  blm,  under  which  the  furniture 
was  sold  on  execution  on  June  2,  1913,  at 
sherifTs  sale,  subject  to  the  chattel  mort- 
gage, and  was  purchased  by  appellants; 
that  although  appellants  knew  of  the  chattel 
mortgage  before  and  at  the  date  of  the  sher- 
iff's sale,  they  falsely  and  fraudulently  rep- 
resented to  respondents  that  the  furniture 
was  clear  of  incumbrance ;  and  tbat  respond- 
ents relied  upon  such  statement  All  of  these 
fraudulent  acts,  and  others  not  here  men- 
tioned, were  found  by  the  trial  Judge.  We 
have  carefully  examined  tbe  evidence  and 
conclude  that,  in  every  particular,  it  dearly 
sustains  the  findings  made.  , 

[2]  Appellants  insist  that  respondents  are 
not  entitled  to  rescind,  for  the  reason  that 
they  examined  the  hotel  before  they  made 
the  purchase;  that  they  took  possession  and 
remained  In  possession  from  July  15,  1913, 
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nntU  October  21,  1013:  that  they  paid  $100 
rent  In  advance  for  the  third  month  of  the 
lease;  that  they  had  ample  time  to  learn  of 
the  existence  of  any  alleged  false  and  fraud- 
ulent representations  on  the  part  of  appel- 
lants ;  and  that  they  should  not  be  permitted 
to  rescind  at  this  time.  The  evidence  shows 
that  appellants  told  respondents  the  hotel 
had  made  and  wonid  make  the  most  money 
during  the  regular  college  year,  which  did 
not  commence  until  some  time  in  September. 
Respondents  could  not  learn  the  entire  falsity 
of  appellants'  representations  until  that  time. 
As  soon  as  they  did  learn  It,  they  demanded 
a  rescission,  and  tendered  to  appellants  a 
surrender  of  the  lease  and  hotel.  In  John- 
son V.  Ryan,  62  Wash.  60,  U2  Pac.  1114,  a 
similar  state  of  tacts  was  presented,  and  we 
there  held  that  the  fact  that  the  purchasers 
examined  the  hotel  in  advance  was  not  in  itp 
self  sufllcient  to  put  them  upon  notice  as  to 
the  constancy  of  the  business  or  the  ordinary 
receipts,  such  facts  in  the  nature  of  things 
being  known  only  to  the  vendors  upon  whose 
representations  the  purchasers  were  Justified 
In  relying.  Here  the  reasonable  time  require 
ed  to  ascertain  the  falsity  of  appellants' 
representations  would  necessarily  extend  In- 
to the  month  of  September,  when  the  regular 
8cho<d  year  at  the  university  would  com- 
mence, and  the  larger  part  of  the  profits 
represented  by  appellants  would  be  realized, 
if  at  alL  Respondents  acted  with  due  dili- 
gence in  rescinding  the  contract. 

[3]  Appellants  further  contend  that  they 
bad  been  advised  by  their  attorney  that  the 
chattel  mortgage  executed  by  Atkeson  was 
not  a  valid  lien  when  they  made  the  sale  to 
respondents.  They  knew  of  the  existence  of 
the  mortgage,  and  that  Mackie  was  attempt- 
ing to  foreclose  it  They  certainly  knew 
that  respondents  did  not  want  to  buy  a  law- 
suit It  was  their  duty  in  good  faith  to  ad- 
vise respondents  of  the  facts,  and  not  sub- 
ject them  to  the  necessity  of  defending  their 
title  to  the  furniture.  From  the  entire  rec- 
ord we  are  satisfied  that  the  appellants  de- 
liberately defrauded  respondents  and  induc- 
ed them  to  purchase  a  hotel  which  appellants 
knew  had  always  been  a  losing  proposition. 

The  contract  was  properly  rescinded,  and 
the  Judgment  Is  affirmed. 

MORRIS,  C.  J.,  and  PARKER  and  CHAD- 
WICK,  JJ.,  concur. 


(86  Wub.  86) 

BOLLEN  V.  NORTHERN  GRAIN  k  WARE- 
HOUSE CO.    (No,  12275.) 

(Supreme  Court  of  Washington.     April  18, 
1915.) 

Sales   ^=>23— Liability  or  Bdtkb— Wheat 

IK  Wabehocsk. 

A  grower  delivered  his  wheat  to  a  ware- 
housemun,  who  was  defendant's  agent  to  buy 
wheat,  but  did  not  sell  it  at  that  time.  The 
warehouseman  issued  a  receipt  therefor,  which 


the  grower  indorsed  on  the  hack  for  consign- 
ment to  defendant,  and  advanced  a  sum  of  mon- 
ey, which  the  defendant  repaid  on  draft  That 
particular  wheat  was  shipped  to  defendant  on 
Its  order,  but  thereafter,  when  the  grower  elect- 
ed to  sell  his  wheat,  there  was  not  enon^  in 
the  agent's  warehouse  to  satisfy  the  receipts 
issued,  and  defendant  refused  to  pay  for  the 
wheat,  claiming  that  the  warehouseman  was  the 
grower's  agent,  that  the  amount  paid  was  a 
loan,  not  an  advancement  on  the  purchase  price, 
and,  the  wheat  having  been  lost  before  it  was 
sold,  the  grower  mast  stand  the  loss.  Held  that, 
whether  the  warehouseman  was  the  agent  of 
the  grower  or  of  the  defendant,  the  defendant 
was  liable  for  the  value  of  the  wheat ;  it  having 
been  shipped  to  it  on  its  order  with  knowledge 
of  the  facts. 

[Ed.  Note.— For  other  eases,  see  Sales,  Gent 
Dig.  {{  44-48 ;  Dec.  Dig.  <^23.] 

Department  1.  Appeal  from  Superior 
Court,  Grant  County;  R  S.  Stelner,  Judges 

Action  by  O.  W.  Bollen  against  the  North- 
em  Grain  4  Warehouse  Company.  Judg- 
ment for  plalntift,  and  defendant  api>eala. 
Affirmed. 

John  Pattlson,  of  Spokane  (Coy  Bamett, 
of  Portland,  Or.,  of  counsel),  for  appellant 
W.  E.  Southard  and  T.  B.  Southard,  both 
of  Wilson  Creek,  for  respondent 

MOUNT,  J.  This  action  was  brooKht  by 
the  respondent  to  recover  the  value  of  two 
separate  lots  of  wheat  sold  and  delivered  to 
the  appellant  Upon  issues  Joined  a  Judg- 
ment was  rendered  in  favor  of  the  plaintiff 
for  the  amount  prayed  for  In  his  complaint 
The  defendant  has  appealed. 

The  facts  are  as  follows:  In  February, 
1913,  the  respondent  deUVered  to  one  A.  E. 
Nlcholls,  who  was  operating  a  warehouse  at 
Wilson  Creek,  in  Grant  county,  two  lots  of 
wheat  One  of  these  lots  was  l,8l3i«/s» 
bushels  No.  1  bluestem  wheat  and  the  other 
was  47esVeo  bushels  of  Sonora  wheat,  for 
which  regular  warehouse  receipts  were  lam- 
ed to  the  respondent  The  appellant  con- 
cedes that  It  is  liable  for  the  Sonora  wheat 
and  therefore  we  shall  not  consider  that 
item. 

A.  B.  Nlcholls,  who  operated  the  ware- 
house, was  authorised  by  the  apitellant  to 
purchase  all  the  Wheat  that  came  into  his 
warehouse  at  the  market  price,  and  for  his 
services  was  to  be  paid  by  the  appellant  2^ 
cents  per  bushel  above  the  market  price. 
When  the  respondent  stored  the  bluestem 
wheat  in  the  warehouse,  Mr.  Nicholla  Is- 
sued a  regular  warehouse  receipt  therefor, 
and  delivered  the  same  to  the  respondent 
The  respondent  did  not  desire  to  sell  his 
wheat  at  that  time,  but  desired  an  advance- 
ment upon  the  wheat  Mr.  Nlcholls  thaeup- 
on  advanced  $1,087  upon  the  purchaae  price 
of  the  No.  1  bluestem  wheat  with  the  agree- 
ment that  the  wheat  would  be  sold  to  the  ap- 
pellant In  the  future  on  a  day  to  be  named 
when  the  respondent  was  satisfied  with  the 
market  price.    Mr.  Nlcholls  thereupon  drew 
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his  personal  dieck  in  favor  of  the  respondent 
tm  11,087,  and  took  a  receipt  as  follows: 

"Wilson  Creek,  Wash.,  Feb.  10,  1913. 

"Received  of  iL  E.  Nicholls  for  account  of 
Northern  Grain  &  Warehouse  Co.,  |1,087.00  on 
1,813  i«/ao  B.  S.  No.  1  wheat,  same  to  be  ship- 
ped to  account  of  Northern  Urain  &  Warehouse 
Co.,  or  order.  Interest  on  same  to  be  paid  at 
tile  rate  of  8%  per  annum.  A.  K.  NibhoUs. 
"Original. 

"Accepted:  G.  W.  BoUen." 

At  the  same  time  the  respondent  indorsed 
apon  the  back  of  the  warehouse  receipt  the 
following: 

"For  consignment  to  Northern  Grain  &  Ware- 
house Co.  6.  W.  Bollen." 

The  receipt  copied  above,  and  the  ware- 
house receipt  indorsed  as.  stated,  were  at- 
tached to  a  draft  which  was  sent  by  Mr. 
NichollB  to  the  Northern  Grain  &  Ware- 
house Company,  and  this  draft  was  paid  to 
Mr.  Nicholls  by  that  company.  Thereafter, 
apon  orders  from  the  Northern  Grain  & 
Warehouse  Company,  Mr.  Nicholls  shipped 
oat  of  the  warehouse  this  particular  wheat 
and  other  grain.  Thereafter,  on  the  6th  day 
of  July,  1913,  the  respondent  Informed  the 
appellant  that  he  was  ready  to  sell  his  wheat 
for  the  market  price  on  that  day,  and  de- 
manded the  balance  dne  npon  the  wheat,  aft- 
er deducting  Interest  and  warehouse  charges. 
This  balance  amounted  to  $302.15.  About 
this  time  It  was  discovered  by  the  appellant 
that  there  was  not  sufBdent  wheat  In  the 
warehouse  to  cover  the  warehouse  receipt, 
and  for  tbat  reason  it  refused  to  pay  the 
respondent  for  his  wheat  This  action  was 
thereupon  brought,  with  the  result  as  above 
stated. 

Upon  the  trial  the  court  found,  among  oth- 
er things: 

"Tbat  the  wheat  was  shipped  to  the  defend- 
ant by  the  said  A.  B.  Nicholls  pursuant  to  an 
agreement  which  was  entered  into  at  the  time 
Bollen  indorsed  the  said  receipts  to  the  said  de- 
fendant" 

It  Is  argued  by  the  appellant  that  the  $1,- 
087  advanced  to  Mr.  Bollen  was  a  loan  and 
not  an  advancement  upon  the  purchase 
price  of  the  wheat;  that  Mr.  Nicholls,  the 
warehouseman,  was  the  agent  of  Mr.  Bollen, 
and  that  if  the  wheat  was  nob  in  the  ware- 
house, or  had  been  lost,  it  was  the  loss  of 
Mr.  Bollen,  and  not  of  the  appellant;  and 
that,  instead  of  being  liable  for  the  value 
of  the  wheat,  the  appellant  is  entitled  to  a 
Judgment  against  Mr.  Bollen  for  the  amount 
of  the  loan,  with  Interest 

The  question  whether  Mr.  Nicholls,  the 
warehouseman,  was  the  agent  of  Mr.  Bollen, 
who  deposited  the  wbeat,  or  of  the  North- 
em  Grain  &  Warehouse  Company,  who  ad- 
vanced the  money  upon  the  warehouse  re- 
ceipt. Is  of  no  material  importance.  The 
controlling  question,  In  our  opinion,  is:  Was 
the  wheat  delivered  to  the  appellant?  If  the 
appellant  received  the  wheat.  It  was  bound 
to  pay  to  Mr.  Bollen  the  agreed  purchase 
price   thereof.     And   whether   Mr.    Nicholls 


was  the  agent  for  one  or  the  other  tot  fbe 
purpose  of  holding  the  wheat  is  entirely 
ImmaterlaL 

The  trial  court  found,  as  a  matter  of  fitct, 
that  this  iwrtlcular  wheat  was  shipped  out 
of  the  warehouse  upon  the  order  of  the  ap- 
pellant This  finding  Is  based  upon  positive 
and  competent  evidence  to  that  effect  Mr. 
France  for  the  appellant  testified  that  the 
wheat  was  not  received  by  the  appellant. 
But  it  was  admitted  that  on  different  occa- 
sions wbeat  of  this  kind  was  ordered  shipped. 
Mr.  Nicholls  testified  that  bluestem  wheat 
was  ordered  shipped  to  Seattle  and  Portland 
by  the  appellant  and,  knowing  that  the  ap- 
pellant held  the  warehouse  receipt  for  this 
particular  bluestem  wheat,  he  shipped  It  out 
upon  such  order  without  the  production  of 
the  warehouse  receipt  If  it  was  reshipped, 
then  clearly  the  appellant  is  liable  to  the 
respondent  for  the  value  of  the  wheat  This 
value  was  stipulated  at  the  trial  to  be  the 
market  price  on  July  5,  1913.  This,  being 
the  fact  found  by  the  court  upon  competent 
evidence^  it  follows,  of  course,  that  the  ap- 
pellant Is  liable  to  the  plaintiff  for  the  wheat 
so.  shipped.  The  fact  that  there  was  not 
enough  wheat  left  In  the  warehouse  to  cover 
the  amount  for  which  warehouse  receipts 
had  been  issued  did  not  relieve  the  appel- 
lant from  i>aylng  the  respondent  for  this 
wheat 

The  Judgmoit  must  therefore  be  afilrmed. 

MORRIS,  0.  J.,  and  PARKER,  HOL- 
OOMB,  and  CHADWICK,  JJ^  concur. 


(85  Wash.  10) 
CALDWELL  v.    SCHOOL   DIST.    NO.   301, 
SNOHOMISH  COUNTY.    (No.  12465.) 

(Supreme  Court  of  Washington.    April  12, 
1915.) 

Schools  and  School  Districts  «=s>144  — 
Teachers— Right  to  Compensation. 

Where  a  contract  between  a  teacher  and  a 
school  district  was  the  ordinary  teachers'  con- 
tract and  was  approved  by  the  county  superin- 
tendent of  schools,  and,  though  he  was  first  em- 
ployed as  superintendent  be  was  prevented  from 
assuming  the  duties  of  that  office  and  was  as- 
signed to  teach  in  one  of  the  schools  of  the  dis- 
trict and  sabsequently  in  a  manual  training 
department  he  was  entitled  to  payment  for  his 
services,  though,  as  claimed,  there  was  no  va- 
cancy in  the  office  of  superintendent  of  scho<^ 
and  the  sdiool  board  of  directors  were  not  au- 
thorized to  employ  him  for  that  position. 

(Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  308-^14;  Dec 
Dig.  «=>144.1 

Department  1.  Appeal  from  Superior 
Court  Snohomish  (bounty;  Guy  C.  Alston, 
Judge. 

Action  by  S.  L.  Caldwell  against  School 
District  No.  301,  County  of  Snohomish. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    AfBrmed. 
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Cooley  *  Horan  and  R.  MulvlhUl,  all  of 
Ererett,  for  appellant.  Glenn  E.  Hoover,  of 
Seattle,  for  respondent. 

MOUNT,  J.  The  plaintiff  bronght  this  ac- 
tion to  recover  for  services  alleged  to  have 
been  performed  under  a  contract  with  school 
district  No.  301,  of  Snohomish  county,  from 
November  7,  1013,  to  December  19th  of  the 
same  year.  Upon  Issues  made  the  cause  was 
tried  to  the  court  without  a  jury.  Upon  the 
trial  the  court  found  In  favor  of  the  plain- 
tiff, and  entered  Judgment  against  the  dis- 
trict for  the  sum  of  $225.  The  defendant 
has  appealed. 

The  appellant  argues  that  the  respondent 
was  employed  by  a  majority  of  the  directors 
of  the  district  to  superintend  the  schools  of 
the  district,  and  that,  because  there  was  no 
vacancy  in  that  office,  the  board  of  directors 
were  not  authorized  to  employ  the  respond- 
ent, and  cites  Barry  v.  Goad,  80  Cal.  215,  26 
Pac.  785,  to  that  effect 

If  the  facts  warranted  the  conclusion  that 
the  respondent  was  employed  only  as  super- 
intendent, the  position  of  the  appellant  would 
no  doubt  be  well  founded.  But  the  trial 
court  found: 

"That  on  the  20th  day  of  September,  1913, 
pinintiff  and  defendant  herein  entered  into  a 
written  contract,  according  to  the  terms  of 
■which  plaintiff  was  to  teach  in  the  public 
schools  of  defendant  school  district  for  a  term 
of  8%  months,  at  a  salary  of  $150  per  'month, 
which  contract  was  approved  of  and  resistered 
in  the  office  of  the  county  superintendent  of 
schools  of  Snohomish  county,  and  a  copy  of 
which  Is  now  In  possession  of  defendant" 

The  court  also  found:  That  In  the  month 
of  October  and  the  first  week  of  November, 
1913,  the  respondent  was  designated  to 
teach,  and  did  teach,  in  the  seventh  grade 
in  the  Garfield  school  In  that  district,  and 
was  paid  for  his  services  at  the  rate  of  $150 
per  month.  That  after  November  7th,  and 
until  Deceml)er  19th,  the  respondent  per- 
formed services  in  the  manual  training  de- 
partment in  the  schools,  and  held  himself 
in  readiness  to  perform  this  service  or  other 
services  as  teacher  In  the  schools.  That  for 
this  service  after  November  7th  the  respond- 
ent had  not  been  paid. 

The  contract  upon  its  face  shows  that  the 
respondent  was  employed  to  teach  In  the 
schools  of  the  district,  and  that  he  and  the 
directors,  or  a  majority  thereof,  executed  the 
ordinary  teacher's  contract  There  Is  evi- 
dence In  the  record  that  the  respondent  was 
first  employed  as  superintendent,  but  the  rec- 
ord is  clear  that  he  was  prevented  from  as- 
suming the  duties  of  that  office,  and  was 
thereafter  assigned  to  teach  In  one  of  the 
schools,  and  subsetjuently  In  the  manual 
training  department.  Having  performed  the 
services  under  a  regular  contract  approved 
by  the  county  superintendent,  he  was  clearly 
entitled  to  payment  for  such  services,  not  as 
superintendent,  but  as  a  teacher  In  the  dis- 


trict Under  the  facts  fonnd  by  the  trial 
court,  which  are  abundantly  supported  by 
the  evidence,  the  conclusion  necessarily  fol- 
lows that  the  respondent  was  entitled  to  re- 
cover the  amount  which  was  awarded  by  the 
judgment 

We  find  no  substantial  merit  In  the  ap- 
peal, and  the  judgment  Is  therefore  affirmed. 

MORRIS,    C.    J.,     and    PARKER.    HOIi- 
COMB,  and  CHADWICK, .  JJ.,  concur. 


(8S  Waab.  M) 
HARRIS  T.  CITX  OF  BREMERTON. 
(No.  12454.)  • 

(Supreme  Court  of  Washington.    April  12, 
1915.) 

1.  MUNiciPAi.  CoBPOBA-noNS  ©=719  —  Mu- 
nicipal Dock  —  Peksonal  Injubt  — Ques- 
tion FOB  Jury — Neolioence. 

In  an  action  for  personal  injury  from  fall- 
ing into  the  open  space  between  the  two  Boat* 
constituting  a  public  municipal  dock,  held  that 
the  city's  negligence  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Ont  Dig.  SI  1425,  1529-1535; 
Dec.  Dig.  «=»719.] 

2.  Municipal  Oorpobatiors  ^=>719  —  Mu- 
nicipal Dock  —  Personal  Injubt  —  Con- 

TBIBUTOBY  NEOLIOENCE. 

Evidence,  in  an  action  for  falling  into  open- 
ing In  municipal  dock,  held  to  make  the  plain- 
tiff's contributory  negligence  a  question  for  th« 
jury. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1425,  1529-1536; 
Dec.  Dig.  <®=»719.] 

3.  Negligence  «=»13C— Contbibutobt  Nbo- 
ligence— Fobgetfulness  of  Hiodbn  Dan- 
oeb. 

Momentary  forgetfnlness  of  a  danger  w 
hidden  aa  not  of  itself  to  be  a  reminder  of  its 
existence  to  one  coming  within  its  presence  does 
not,  as  a  matter  of  law,  constitute  contributory 
negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {§  277-353 ;  Dec.  Dig.  <S=lS6.] 

4.  Municipal  C<)bpobation8  ^=>719— Mimio 
IPAL  Dock— Pebsonal  Injubiss— Who  Abk 
Teespassers. 

Where  a  city  maintained  a  floating  public 
dock  for  the  landing  of  launches  and  small  wa- 
ter craft  by  day  and  night,  and  extended  an 
Implied  invitation  to  the  public  to  use  it  plain- 
tiffs failure  to  pay  the  required  wharfage  for 
landing  his  launch  did  not  make  him  a  tres- 
passer, so  as  to  affect  his  right  of  action  against 
the  city  for  personal  injury  from  alleged  negli- 
gent maintenance  of  the  dock. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1425,  1529-1535; 
Dec.  Dig.  «=»719.] 

5.  Appeal  and  Ebbob  $=3601— Review— Nb- 
CESSiTT  OB  Exceptions. 

Where  no  exception  to  instructions,  given 
or  refused,  appears  in  the  statement  of  fincts, 
they  will  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2300-230o;  Dec.  IWg.  «=» 
501.] 

6.  Exceptions,  Bili.  of,  «=3l8— Sufficibnot 

— iNSTBUCnONS. 

A  bill  of  exceptions  referring  to  purported 
Instructions  by  number  only,  where  no  number- 
ed instructions  appeared  in  the  record,  did  not 
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laffidently  identify  the  instractions  sont^t  to 
be  reviewed. 

(EM.  Note. — For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  §  1» ;  Dec.  Dig.  <8=»ia] 

7.  Trial  $=32C0— Requested  'iHSTaucTiowa— 

GiVE.N  Instbuctions. 

There  was  no  error  in  the  refusal  of  re- 
qnested  instructions,  where  they  were  given  in 
substance,  and  in  so  far  as  the  facts  of  the 
case  cailed  for  instructions  upon  the  matters 
therein  requested, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  li  651-659;  Dea  Dig.  «=3260.] 

Department  1.  Appeal  from  Superior 
Court,  Kitsap  County;  Walter  M.  French, 
Judge. 

Action  by  E.  T.  Harris  against  the  City 
of  Bremerton.  Judgment  for  plaintitr  for 
$3,727.45,  and  defendant  appeals.     Affirmed. 

James  W.  Carr,  of  Bremerton,  for  appel- 
lant Vince  H.  Fiaben,  of  Seattle,  and  C.  D. 
Sutton,  of  Port  Orchard,  for  respondent 

PARKER,  J.  Tbe  plaintitr,  SX  T.  Harris, 
commenced  this  action  in  tbe  superior  court 
for  Kitsap  county,  seeking  recovery  of  dam- 
ages wtiicb  be  alleged  resulted  to  blm  from 
tbe  negligence  of  tbe  defendant  city  in  the 
mainteoance  of  a  floating  pul>lic  wharf  used 
for  the  landing  of  launches  and  other  small 
water  craft  Trial  before  tbe  court  and  a 
jury  resulted  in  a  verdict  and  Judgment 
against  the  city,  from  which  it  bos  appeal- 
ed to  this  court 

Tbe  city  maintains  a  floating  wharf  for  the 
use  of  the  public  at  which  small  water  craft 
land  to  receive  and  discbarge  passengers. 
The  wharf  consists  of  two  floats,  each  being 
16  feet  wide  and  approximately  40  feet  long. 
They  lie  end  to  end  and  project  from  tbe 
shore  into  deep  water.  They  are  beld  in 
place  by  piles,  so  as  to  permit  their  rising 
and  falling  with  tbe  tide.  Between  tbe  two 
floats  there  is  a  space  of  about  18  inches.  In 
this  space  tbere  are  two  piles,  each  near 
the  outer  edges  of  tbe  floats.  Tbe  floats  are 
held,  in  place  by  these  piles  and  two  chains 
fastening  tbe  floats  together  near  their  out- 
er edgea  Just  outside  tbe  piles.  There  was 
at  tbe  time  here  involved  an  apron  about  5 
feet  wide  covering  a  portion  of  this  open 
space>  between  the  floats  and  tbe  piles,  so  that 
on  each  side  between  the  apron  and  the  piles 
there  was  an  open  space  of  water  of  about 
l%x4  feet  Th^e  spaces  were  not  protected 
by  railing  or  otherwise.  Tbere  was  an 
electric  light  some  25  feet  distant  from  the 
wharf  at  right  angles  thereto  opposite  this 
open  space  and  the  piles  so  situated  that  it 
threw  tbe  shadow  of  one  of  tbe  pUes  over 
the  open  spaces  between  tbe  floats,  render- 
ing tbem  not  readily  discernible  at  nigbt  to 
one  passing  over  tbe  wharf.  Tbe  wharf  was 
evidently  contemplated  to  be  used  by  tbe  pub- 
lic in  tbe  night  as  well  as  In  tbe  day,  and  tbe 
light  was  evidently  for  tbe  purpose  of  light- 
ing this  wharf,  as  well  as  another  municipal 
wharf  on  and  near  the  edge  of  which  it  was 


placed.  l?he  maihtenance  of  the  floating 
wharf  in  this  manner,  rendering  the  open 
space  dangerous  at  night  is  the  alleged  neg- 
ligence of  tbe  d^  complained  of. 

At  the  time  respondent  was  injured,  he  was 
operi^tlng  a  launch  for  hire,  being  engaged  In 
ferrying  passengers  between  Port  Orchard 
and  Bremerton  and  other  points  In  that 
neigblKirbood.  He  had  landed  his  launch 
at  tbe  wharf  to  receive  and  discharge  pas- 
sengers some  five  or  six  times  only;  tbe 
wharf  being  open  to  tbe  public  only  a  short 
time.  He  had  never  actually  been  upon  the 
wharf,  though  he  knew  in  a  general  way  ot 
the  manner  of  its  construction  and  of  the 
open  spaces  and  apron  l>etween  the  two 
floats  of  the  wharf.  On  the  night  of  April  5, 
1913,  about  10:80  o'clock,  be  landed  at)  the 
wharf  with  his  launch.  He  stepped  from  the 
launch  upon  tbe  wharf  and  evidently,  with 
tbe  view  of  reaching  the  bow  of  bis  launch 
and  tying  it  to  the  wbarf,  walked  along 
tbe  wharf  and  fell  Into  one  of  tbe  open  spaces 
between  tbe  floats,  breaking  one  of  his  legs 
and  receiving  other  severe  injuries,  of  which 
he  now  complains.  He  apparently  momenta- 
rily forgot  the  open  space  between  tbe  floats, 
and.  It  then  being  in  tbe  shadow  of  the  pile, 
be  did  not  see  it  and  was  not  reminded  of 
it  There  is  some  evidence  tending  to  show 
that  the  city  knew  of  tbe  danger  of  these 
open  spaces  in  the  shadow  of  the  pile  at 
nigbt,  and  also  that  it  knew  of  other  persons 
having  been  injured  by  falling  into  them. 

[1]  Some  contention  is  made  that  tbe  evi- 
dence was  not  sufficient  to  support  tbe  conclu- 
sion that  tbe  city  was  negligent  In  the  main- 
tenance of  the  wharf  with  tbe  open  space 
therein.  We  think  this  contention  cannot  t>e 
sustained,  as  a  matter  of  law,  in  view  of  tbe 
hidden  danger  which  existed  because  of  the 
open  spaces  and  their  not  being  readily  ob- 
servable at  night  by  reason  of  the  shadow 
of  the  pile  being  thrown  upon  tbem  and  tbe 
fact  that  .people  would  necessarily  have  to 
walk  so  close  to  them  In  passing  along  the 
wbarf.  These  facts,  we  think,  made  tbe 
question  of  tbe  city's  negligence  one  for  the 
Jury  to  determine.  Gregg  v.  King  County,  80 
Wash.  196,  141  Vac  340. 

[2,  31  It  Is  also  contended-  that  respondent 
was  guilty  of  contributory  negligence  in  the 
light  of  bis  knowledge  of  the  manner  of  the 
construction  of  the  wbarf.  We  are  unable 
to  so  decide,  as  a  matter  of  law.  If  the  open 
space  bad  been  so  apparent  at  the  time  that 
one  could  have  readily  seen  it  and  thus  been 
reminded  of  the  danger,  tbere  would  possibly 
be  merit  to  this  coutontion,  but  momentary 
forgetfulness  may  absolve  one  from  the 
charge  of  contributory  negligence  when  the 
danger  is  so  bidden  as  not  of  Itself  to  t>e  a 
reminder  of  its  existence  to  one  coming  with- 
in its  presence.  We  have  repeatedly  held 
that  mere  forgetfulness  of  hidden  danger 
with  which  one  may  be  acquainted  does  not 
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necessarily,  as  a  matter  of  law,  'constitDte 
contributory  negligence.  Jordan  t.  City  of 
SeatUe,  26  Wash.  61,  66  Pac.  114 ;  WllUama 
T.  Ballard  Lumber  Co.,  41  Wash.  338,  83  Paa 
S23:  BlankensMp  t.  King  County,  68  Wash. 
84,  122  Pac  616,  40  L.  B.  A.  (N.  S.)  182. 

[4]  It  is  contended  that  the  trial  court 
erred  In  rulings  made  upon  the  pleadings 
and  in  excluding  evidence  which  in  effect 
eliminated  from  the  case  the  question  of 
respondent's  being  a  trespass^  upon  the 
wharf  at  the  time  he  was  injured,  which 
question  counsel  for  the  dty  sought  to  bring 
into  the  case  with  the  Tlew  of  defeating 
respondent's  right  of  recovery.  The  fact 
thus  sought  to  be  proven  was  in  substance 
that  the  dty  required  all  persons  operating 
launches  or  boats  for  hire  to  pay  wharfage 
for  the  privilege  of  landing  at  the  wharf,  and 
that  respondent  had  failed  to  make  such 
payment,  and  therefore  had  no  right  to  land 
hlg  launch  there.  The  law  which  regards 
the  maintenance  of  a  wharf  for  the  use  of  the 
public  as  an  invitation  to  all  persons  to  go 
upon  it  who  may  have  use  tor  it  Is  stated  In 
40  Gya  917,  as  follows: 

"The  keeping  of  a  pier,  built  into  or  adjacent 
to  navigable  waters,  for  the  purpose  of  loading 
and  unloading  vessels,  gives  a  general  license 
to  all  persons  to  go  upon  and  use  it  in  the  man- 
ner and  for  the  purposes  contemplated;  and, 
so  long  as  it  is  kept  open,  the  duty  rests  upon 
the  occupant  or  owner  of  keeping  it  in  a  safe 
condition,  so  that  those  having  a  lawful  right 
can  go  upon  it  without  incurring  risk  of  in- 
jury. Consequently  if  a  person,  when  properly 
on  the  wharf,  in  the  exercise  of  reasonable  care 
and  diligence,  sustains  injury  through  a  defect 
in  the  wharf,  he  is  entitled  to  recover,  unless 
the  defect  was  so  hidden  and  concealed  that  it 
could  not  be  discovered  by  snch  examination 
.and  inspection  as  the  construction,  uses,  and  ex- 
posures of  the  wharf  reasonably  required. 
Plaintiff's  right  of  action  in  such  a  case  arises 
from  the  duty  which  the  law  imposes  on  the 
owner  or  occupant  to  keep  the  wharf  safe,  so 
long  as  he  should  permit  it  to  be  open  and 
used,  and  not  from  any  contract  between  them." 

In  view  of  the  public  use  to  which  the 
wharf  was  admittedly  intended  by  the  dty 
and  the  implied  invitation  to  the  public  to 
go  upon  it  and  use  it,  we  think  that  the  mere 
fact  that  the  respondent  had  not  paid  the 
wharfage  did  not  render  him  a  trespasser  to 
the  extent  that  thereby  he  lost  such  right  of 
protection  agains't  personal  Injuries  received 
through  the  dty's  negligence  when  he  was 
upon  the  wharf  as  other  members  of  the  pub- 
lic had.  It  may  be  that  the  city  could  have 
prevented  him  from  landing  his  launch  at 
the  wharf  without  first  paying  the  wharfage, 
but  the  dty  did  not  do  so.  We  think  that, 
whatever  failure  there  may  have  been  on  the 
part  of  the  respondent  to  pay  for  this  priv- 
ilege, it  did  not  affect  his  rights  sought  to 
be  enforced  in  this  action.  City  of  Peters- 
burg V.  Applegarth,  28  Grat  (Va.)  321,  26 
Am.  Bep.  357 ;  Swords  v.  Edgar,  59  N.  Y.  28, 
17  Am.  Bep.  295;  Lowe  v.  Salt  Lake  City, 
13  Utah,  91,  44  Pac.  1050,  57  Am.  St.  Bep. 
708. 

[5]  Counsel  for  the  dty  contends  that  the 


trial  court  erred  In  giving  Instructions  to 
the  jury.  We  do  not  find  in  the  statement  of 
facts  any  exception  to  the  instmctlons  com- 
plained of.  Under  our  dedslons  In  Coffey  r. 
Seattle  Electric' Co.,  69  Wash.  686,  108  Paa 
202,  and  State  v.  Peeples,  71  Wash.  461,  129 
Pac.  108,  this  would  seem  to  preclude  inquiry 
upon  our  part  toudilng  such  dalmed  errors, 
since,  under  those  dedslons,  there  seems  to 
be  no  way  of  proper  preservation  of  such 
question  for  our  review,  except  by  bill  of 
exceptions  or  statement  of  facts. 

[6]  We  find,  among  the  clerk's  files  certi- 
fled  here,  a  paper  purporting  to  be  the  dty's 
exceptions  to  the  instrudions  complained  of, 
and,  by  indorsement  of  the  trial  judge  there- 
on, these  exceptions  appear  to  have  been  al- 
lowed by  him  before  ttie  return  of  the  Jury 
to  render  their  verdict  It  could  be  well  ar- 
gued that  this  is  not  a  bill  of  exceptions  bind- 
ing upon  the  respondent,  properly  preserving 
these  questions  for  review  here,  in  tbe  light 
of  sections  389  and  391,  Bern.  &  BaL  Code, 
prescribing  the  notice,  time,  and  manner  of 
certifying  a  bill  of  exceptions  or  statement  of 
facts.  However  this  may  be,  these  purported 
exceptions  refer  to  supposed  iustructloiis  by 
number  only,  and  there  are  no  numbered  in- 
structions in  the  record  before  us  given  by 
the  court  It  seems,  therefore,  quite  dear  to 
us  that  these  claimed  errors  in  the  giving  of 
instructions  do  not  refer  to  Instractlons 
sought  to  be  reviewed,  with  audi  certainty  as 
to  enable  us  to  notice  them,  aside  from  the 
question  of  the  exceptions  not  being  oth»- 
wise  properly  preserved  by  bill  of  exceptions 
or  statement  of  facts  in  the  record.  The  oe- 
ceptlons  do  not  tell  us  what  InstructlonB  were 
called  to  the  trial  court's  attention  and  claim- 
ed to  be  erroneous.  By  this  same  method  of 
identification  appellant's  counsel  has  in  the 
same  paper  only  attempted  to  except  to  the 
refusal  of  the  court  to  give  certain  instruc- 
tions requested  by  him  to  be  given. 

[7]  Of  these  claimed  errors  we  think  it  Is 
sufilcieut  to  say  that  we  have  carefully  read 
all  these  requested  instructions,  and  are 
dearly  of  the  opinion  that  they  were  given 
in  substance.  In  so  far  as  the  facts  of  the 
case  call  for  instructions  upon  matters  there- 
in requested.  In  oonnedlon  with  these 
claimed  errors,  we  also  pass  the  question  of 
the  proper  preservation  of  exceptions  to  the 
refusal  of  the  court  to  give  these  instractlons 
because  of  the  failure  to  have  such  excep- 
tions Included  in  a  bill  of  exceptions  or  the 
statement  of  facts. 

Contention  is  made  that  the  verdict  of  the 
jury  Is  excessive  to  the  extent  that  it  evi- 
dences prejudice  and  passion  on  the  part  of 
the  jury.  We  deem  it  suffldent  to  say  that 
careful  review  of  the  evidence  convinces  us 
that  the  verdld  of  the  jury  should  not  be  dis- 
turbed upon  this  groimd. 

The  judgment  is  affirmed. 

MOBEIS,  C.  J.,  and  HOLCOMB,  MODNT, 
and  CHADWICE,  JJ.,  concur. 
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JOHNSON   ▼.   GREAT  NORTHERN   LUM- 
BER CO.  et  aL    (No.  12293.) 

(Sapreme  Court  of  Washincton.    April  10, 
1915.) 

FiAnoui.EirT  Coitvetanceb  €=3248  —  SxnTs 
TO  Set  Abide— TEBiaNAiTON  ot  Lien  of 

JUOGIOSNT. 

Under  Rem.  &  BaL  Code,  {  459,  proyiding 
that  after  the  expiration  of  six  years  from  tlie 
lenditiou  of  an;  judgment  it  shall  cease  to  be 
a  lien  or  charge  against  the  estate  or  person  of 
the  jadgment  debtor,  and  section  460,  providing 
that  no  suit,  action,  or  other  proceeding  shall 
trei  be  had  on  any  jadgment  by  which  the  lien 
or  duration  of  such  judgment,  claim,  or  demand 
■hall  be  extended  or  continued  in  force  more 
than  six  years  from  the  entry  of  the  judgment, 
a  judgment  creditor's  suit  to  set  aside  alleged 
frauduIeDt  conveyances,  and  to  subject  the  projp- 
erty  conveyed  to  his  judgment,  was  properly  dis- 
misBed  where  more  than  six  years  had  elapsed 
from  the  entry  of  liis  judgment  when  the  motion 
to  dismiss  was  made. 

[Eld.  Note.— For  other  cases,  see  Fraudulent 
Oonv^aiices,  Cent  Dig.  U  780-734;  I>ee.  Dig. 

Department  2.  Amteal  from  Superior 
CSonrt,  Skagit  County;   J.  P.  Houser,  Judge. 

Action  by  Gus  Johnson  against  the  Great 
Mortbem  Lumber  Company  and  others. 
From  a  judgm^it  dismissing  the  action, 
plaintiff  appeals.     AfiSrmed. 

P.  v.  Davis,  of  Seattle,  and  Thomas  Smithy 
of  ML  Venion,  for  appellant.  Quinby,  Beagle 
&  Drlftmler,  of  Anacortes,  for  respondents. 

MAIN,  J.  mie  purpose  of  this  action  is 
to  set  aside  alleged  fraudulent  conveyances 
of  certain  property  and  subject  the  property 
to  the  lien  of  a  Judgment.  On  January  26, 
1905,  the  plaintiff,  while  in  the  employ  of 
one  of  the  defendants,  the  Great  Northern 
Lumber  Company,  was  injured.  On  April  4, 
190S,  he  brought  suit  for  damages  suffered 
on  account  of  such  injury,  and  on  November 
19, 1906,  obtained  a  Judgment  On  November 
17,  1906,  the  Great  Northern  Lumber  Com- 
pany conveyed  all  of  its  assets  to  the  Fraser 
River  Sawmills,  Ltd.  On  November  23, 1905, 
the  latter  company  conveyed  the  property  to 
the  Anacortes  Limiber  &  Box  Company.  On 
January  20,  1908,  the  Judgment  in  favor  of 
the  plaintiff  and  against  the  Great  Northern 
Lumber  Company  was  aftirmed  by  this  court 
On  July  6,  1909,  the  present  action  was  in- 
stituted. After  the  Issues  had  been  framed 
the  cause  was  set  for  trial  on  February  10, 
1914.  On  February  9,  1914,  the  defendants 
Fraser  River  Sawmills,  Ltd.,  and  the  Anacor- 
tes Lumber  &  Box  Company  filed  a  motion  to 
dismiss,  for  the  reason  that  the  lien  of  the 
judgment  of  the  plaintiff  against  the  Great 
VoTtbera  Lumber  Company,  upon  which  this 
actlcm  is  predicated,  had  expired  by  opera- 
tion of  law.  ^Dils  motion  was  granted  and 
the  actlmi  dismissed.  From  the  Judgment  of 
dlsmiaeal  entered  on  February  16,  1914,  the 
appeal  1»  prosecuted. 

From  the  facts  stated  it  appears  that  the 


Judgment  against  the  Great  Northern  Lum- 
ber Company  was  entered  in  the  superior 
covtt  on  November  19,  1906.  The  order  dis- 
missing the  present  action  was  entered  on 
February  16,  1914.  It  thus  appears  that  the 
period  of  time  between  the  entering  of  the 
Judgment  in  the  original  action  and  the  en- 
tering of  the  order  of  dismissal  in  this  ac- 
tion was  more  than  six  years.  Hie  statute 
(Rem.  &  Bal.  Code,  ii  469-461),  Umlts  the 
life  of  a  Judgment  to  a  period  of  not  more 
than  six  years  from  the  date  of  the  entry  ot 
the  original  Judgment  Upon  the  authority 
of  the  cases  of  Melkle  v.  Cloquet  44  Wash. 
613,  87  Fac.  841,  and  Seattle  Brewing  & 
Malting  Co.  v.  Donofrlo,  69  Wash.  98,  100 
Pac.  835,  the  Judgment  of  dismissal  in  the 
present  case  must  be  aflSrmed. 

But  the  appellant  claims  that  at  the  time 
of  the  hearing  in  the  superior  court  upon 
the  motion  to  dismiss,  leave  was  asked  to 
amend  the  complaint  in  such  a  way  that  he 
'claims  It  would  state  a  cause  of  action.  We 
need  not  pursue  this  question  further  than 
to  say  that  the  record  does  not  show  suda  a 
request  or  motion  to  have  been  made. 

The  Judgment  will  be  affirmed. 

MORRIS,  C.  J.,  and  ELLIS,  CROW,  and 
FULLERTON,  JJ.,  concur. 

(86  Wash.  60) 
HOUGHTON  v.  HUMPHRIES.    (No.  12272.) 
(Supreme  Court  of  Washington.    April  12, 
1916.) 

LCBEI.    AND    SLANDiai    «s»88  —  PbITILBGB  -<■ 

CousT  AND  Counsel. 

While  the  immunity  of  an  attorney  or  par- 
ty from  liability  for  dander,  baaed  on  words 
spoken  in  course  of  a  judicial  proceeding,  is  but 
qualified,  and  does  not  apply  in  the  case  of  mat- 
ter irrelevant  to  the  ])roceeding,  the  privilege 
in  the  case  of  a  judge  is  absolute;  there  being 
no  right  of  action  for  slander  aninst  him  for 
any  statements  made  in  his  official  capacity 
while  trying  a  cause. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  gj  117-123 ;  Dec.  Dig.  «=> 
38.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;   King  Dykeman,  Judge. 

Action  by  George  L.  Houghton  against 
John  E.  Humphries.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Geo.  L.  Houghton,  of  Thomas,  for  appel- 
lant. Edward  Judd,  ot  Seattle,  for  respond- 
ent 

PARKER,  J.  The  plaintiff,  George  L. 
Houghton,  seeks  recovery  of  damages  which 
he  alleges  resulted  to  him  from  slanderous 
and  defamatory  words  spoken  of  him  by  the 
defendant,  John  E.  Humphries,  a  Judge  of 
the  superior  court  for  King  county.  The  de- 
fendant demurred  to  the  plaintiff's  complaint 
upon  the  ground,  among  others,  that  it  does 
not  state  facts  constituting  a  cause  of  ac- 
tion.   This  demurrer  was  sustained  by  tbe 
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trial  court,  and,  the  plaintiff  electing  to 
stand  upon  bis  complaint  and  not  plead  fur- 
ther. Judgment  of  dismissal  was  rendered 
against  him.  From  this  disposition  of  the 
cause  the  plaintitr  has  appealed. 

It  appears  from  the  allegations  of  the  com- 
plaint that  the  words  upon  which  appellant 
rests  his  right  of  recovery  were  spoken  by 
respondent  in  the  course  of  a  Judicial  pro- 
ceeding in  a  department  of  the  superior 
court  for  King  county  while  he  was  presid- 
ing therein  as  Judge.  We  are  inclined  to  the 
Tlew  that  the  words  complained  of  are  not 
actionable,  in  any  event,  and  also  that  the 
allegations  of  the  complaint  fail  to  negative 
their  relevancy  to  the  proceeding  during  the 
course  of  which  they  were  spoken.  Howev- 
er, wtiatever  our  conclusion  might  t>e  upon  a 
critical  examination  of  these  questions,  we 
are  clearly  of  the  opinion  that  respondent, 
by  reason  of  his  official  position  as  Judge,  is 
absolutely  exempt  from  liability  for  damages 
at  the  suit  of  any  person  claiming  to  be  in' 
Jured  by  such  words.  This  court  has  recog- 
nized the  general  rfile  that,  when  exemption 
from  liability  for  the  use  of  slanderous 
words  is  sought  to  be  invoked  by  a  private 
person  or  an  attorney  in  the  course  of  a  Ju- 
dicial proceeding,  sndi  exemption  is  quali- 
fied, in  that  the  words  must  be  relevant  to 
the  proceeding  In  which  they  are  spoken,  in 
order  to  exempt  the  one  using  them  from 
liability  to  damages  flowing  from  their  slan- 
derous effect  Abbott  v.  National  Bank  of 
Commerce,  20  Wash.  552,  56  Pac.  376 ;  Miller 
V.  Gust,  71  Wash.  139,  127  Pac.  845.  But  it 
does  not  follow  that  such  qualification  in  the 
least  curtails  the  absolute  charqpter  of  the 
exemption  accorded  to  Judges  of  courts  of 
general  Jurisdiction,  Jurors,  legislators,  and 
possibly  other  public  servants,  as  to  words 
written  or  spoken  by  them  in  the  course  of 
their  official  duties. 

In  Yates  v.  Lansing,  6  Johns.  (N.  T.)  282, 
at  page  291,  Chief  Justice  Kent,  speaking  for 
the  New  York  Supreme  Court  of  Judicature 
In  1810,  relative  to  the  exemption  of  Judges, 
said: 

"We  meet  with  the  principle  here  stated  as 
early  as  the  Book  of  Assize,  27  Edw.  Ill,  pi.  18. 
The  case  there  was  that  A.  was  indicted  for 
that,  being  a  jadge  of  oyer  and  terminer,  certain 
persons  were  indicted  before  bim  of  trespass, 
and  he  had  entered  upon  the  record  that  they 
were  Indicted  of  felony,  and  judgment  was  de- 
manded, if  he  should  answer  for  falsifying  the 
record,  since  he  was  a  judge  by  commission ; 
and  bU  the  judges  were  of  opinion  that  the  pre- 
sentment was  void." 

In  Dunham  v.  Powers,  42  Vt  1,  there  was 
Involved  a  charge  of  slander  against  a  Juror 
for  words  spoken  in  the  Jury  room  by  him 
of  the  plaintiff.  In  holding  the  juror  abso- 
lutely exempt  from  liability  therefor.  Judge 
Prout,  speaking  for  the  court,  at  page  8  of 
42  Vt,  said: 

"As  to  members  of  a  legislative  body,  the  rule, 
as  held  in  all  the  cases,  is  that,  in  the  perform- 
ance of  their  official  duties,  they  are  absolutely 
protected.  No  action  of  slander  will  lie  agniust 
tiiem.  however  ftilse  and  malicious  may  be  the 


Cham  tbey  make  against  the  reputation  of 
another,  if  made  in  the  ezerdse  of  the  functions  . 
of  their  office,  or  within  the  line  of  their  busi- 
ness or  duty;  and  so  of  grand  jurors  and  mag- 
istrates, charging  others  with  the  conuniasion 
of  crime.  Of  judges  and  jurors,  it  is  said  in 
Sutton  v.  Johnstone,  1  Term,  493,  although  a 
point  not  decided,  that  'the  law  gires  faith  and 
credence  to  what  they  do,  and  therefore  there 
must  always  in  and  what  they  do  be  cause  for 
it,  and  there  never  can  be  malice  in  what  they 
do.'  To  subject  either  to  a  prosecution  for 
slander  for  what  they  may  say  in  the  course 
of  the  proceeding,  as  it  is  expressed,  would  af- 
fect their  independence  and  degrade  the  admin- 
istration of  the  law.  Counselors  and  parties 
conducting  their  own  cases  are  privileged,  when 
tbey  confine  'themselves  to  what  was  pertinent 
to  the  question  before  the  court.'  Hastings  v. 
Lusk,  ^  Wend.  [N.  YJ  410  [34  Am.  Dec.  330];. 
Mower  V,  Watson,  11  Vt  836  [34  Am.  Dec. 
704].  In  the  last  case  cited  it  is  remarked  that 
'the  privilege  of  all  whose  diity  or  interest  calls 
them  to  participate  in  the  proceedings  of  courts 
of  justice,  is  not  to  be  made  liable  to  an  action 
of  slander  or  libel  for  anything  spoken  or  writ- 
ten therein,  provided  it  be  in  the  ordinary  course 
of  proceeding,  or  bona  fide.'  But  there  is  a  dis- 
tinction, we  think,  as  to  the  extent  of  the  privi- 
lege growing  out  of  the  legal  duty  of  a  juror 
to  act  in  that  capacity  and  the  duty  of  counsel 
arising  from  his  employment  and  consequent 
interest,  which  induces  him  to  participate  in 
the  proceeding.  The  former  acts  in  obedience 
to  the  requirement  of  law  and  on  oath  ;  the 
other  from  motives  of  interest  and  pecuniary 
gain.  One  is  a  part  or  branch  of  the  court,  and 
within  the  absolute  rule  of  impunity,  while  the 
other  is  only  prima  facie  privileged  for  what  he 
may  say  in  the  course  of  the  proceeding,  and  in 
which  he  participates.  In  O'Donaghue  v.  Mc- 
Govem,  23  Wend.  [N.  Y.]  26,  Cowen,  J.,  ob- 
serves: 'Sometimes  the  person  complained  of 
is  absolutely  protected.  This  would  be  so  where 
the  libel  was  published  by  him  in  the  course  of 
his  business  or  duty  as  a  member  of  the  Legis- 
lature. The  place  protects  him.  So  of  judges, 
jurors,  and  witnesses,'  while  and  when  they  are 
acting  in  the  line  of  their  business  or  duty. 
These  principles  we  think  not  only  in  entire 
harmony  with  the  law,  but  fitting  and  neces- 
sary, that  jurors  may  discliarge  their  duties 
without  fear  or  apprehension  of  a  prosecution  at 
the  suit  of  parties  feeling  aggrieved  by  their 
verdict.  Coffin  v.  Coffin,  4  Mass.  1  [3  Am.  Dec. 
212];  Harris  v.  Huntington,  2  Tyler  [Vt.]  129  [4 
Am.  Dec.  7281;  Henderson  v.  Broomtiead,  4 
Hurt  &  Nor.  567 ;  Thomas  v.  Churton,  110  B. 
C.  L.  475;  Townsfaend  on  Slander  and  Libel, 
{  227,  and  note  1113." 

In  Rice  V.  Coolidge,  121  Mass.  393,  393,  23 
Am.  Rep.  279,  Justice  Morton  said: 

"It  seems  to  be  settled  by  the  English  author- 
ities that  judges,  counsel,  parties,  and  witnesses 
are  absolutely  exempted  from  liability  to  an 
action  for  defamatory  words  published  in  the 
course  of  judicial  proceedings.  Henderson  v. 
Broomhead,  4  H.  &  N.  569;  Revis  v.  Smith, 
18  C.  B.  126;  Dawkins  v.  Rokeby,  L.  R.  8  Q. 
B.  255,  and  cases  cited,  affirmed  L.  R.  7  H.  L. 
744;  Seaman  v.  NethercUft, .  1  C.  P.  D.  540. 
The  same  doctrine  is  generally  held  in  the 
American  courts,  with  the  qualification,  as  to 
parties,  counsel,  and  witnesses,  that,  in  order 
to  be  privileged,  their  statements  made  in  the 
course  of  an  action  must  be  pertinent  and  ma- 
terial to  the  case  White  v.  Carroll,  42  N.  Y. 
161  [1  Am.  Rep.  503] ;  Smith  v.  Howard,  28 
Iowa,  51;  Barnes  v.  McCrate,  32  Me.  442; 
Kidder  v.  Parkhurst.  3  Allen  [Mass.]  383;  Hoar 
V.  Wood,  3  Mete.  [Mass.]  193." 

In  Spalding  v.  Vilas,  161  U.  S.  488.  494. 16 
Sup.  Ct.  631,  636  (40  L.  Ed.  780),  Justice  Har- 
lan, speaking  for  the  court,  said: 
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"The  same  principle  was  announced  in  Eng- 
land in  the  case  of  Fray  t.  Blackburn,  3  3.  & 
S.  576,  in  which  Mr.  Justice  Cromptou  eaid: 
It  is  a  principle  of  our  law  that  no  action  will 
lie  against  a  judge  of  one  of  the  superior  courts 
for  a  judicial  act,  though  it  be  alleged  to  have 
been  done  maliciously  and  corruptly;  therefore 
the  proposed  allegation  would  not  make  the  dec- 
laration good.  The  public  are  deeply  interested 
in  this  rule,  which,  indeed,  exists  for  their  bene- 
fit, and  was  established  in  order  to  secure  the 
independence  of  the  judges  and  prevent  them 
from  being  harassed  by  vexatious  actions.'  The 
principle  was  applied  in  one  case  for  the  pro- 
tection of  a  county  court  judge,  who  was  sued 
for  slander;  the  words  complained  of  having 
been  spoken  by  him  in  his  ca|paclty  as  judge, 
while  sitting  in  court,  engaged  in  the  trial  of  a 
cause  in  which  the  plaintiff  was  defendant 
Chief  Baron  Kelly  observed  that  a  series  of  de- 
cisions, aniformly  to  the  same  effect,  extending 
from  the  time  of  Lord  C^ke  to  the  present  time, 
established  the  general  proposition  that  no  ac- 
tion will  lie  against  a  judge  for  any  acts  done 
or  words  spoken  in  his  judicial  capacity  in  i. 
court  of  justice,  and  that  the  doctrine  had  been 
applied  to  the  court  of  a  coroner,  and  to  a  court 
martial,  as  well  as  to  the  superior  courts.  He 
said:  'It  is  essential  in  all  courts  that  Uie 
judges  who  are  appointed  to  administer  the  law 
should  be  permitted  to  administer  it  under  the 
protection  of  the  law,  independently  and  freely, 
without  favor  and  without  fear.  This  provision 
of  the  law  is  not  for  the  protection  or  benefit 
of  a  malicious  or  corrupt  judge,  but  for  the 
benefit  of  the  public,  whose  interest  it  is  that 
the  judges  should  be  at  liberty  to  exercise  their 
functions  with  independence  and  without  fear 
of  consequences.  How  could  a  judge  so  exer- 
cise his  office  if  he  were  in  daily  and  hourly  fear 
of  an  action  being  brought  against  him,  and  of 
having  the  question  submitted  to  a  ju^y  wheth- 
er a  matter  on  which  be  had  commented  judi- 
cially was  or  was  not  relevant  to  the  case  be- 
fore him?'  Scott  v.  Stansfield,  L.  R.  3  Ex. 
220,  223." 

These  observations  render  plain  tbe  neces- 
sity of  the  rule  of  public  policy  wbich  pre- 
vents Inquiry  into  tbe  question  of  relevancy 
of  the  words  spotcen  to  tbe  public  matter  in 
hand.  The  exemption  is  absolute  if  they  are 
spoken  in  tbe  performance  of  an  official  act. 
No  decision  has  come  to  our  notice  out  of 
harmony  with  this  view.  A  judge,  for  any 
Bucb  wrong,  is  answerable  only  to  tbe  public, 
tlirongb  sucb  process  of  law,  impeachment, 
or  otherwise,  as  may  be  provided. 

Tbe  Judgment  is  affirmed. 

MORRIS,  C.  J.,  and  HOLCOMB,  MOUNT, 
and  CHADWICK,  JJ,  concur. 


(«5  Wasli.  U4) 

VANCOUVER  TRUST  &  SAVINGS  BANK  T. 

UNION  WOOLEN  MILLS  et  ab 

(No.  12065.) 

(Supreme    Court    of    Washington.      April    14, 
■  1915.) 

L  CoRPOBATioNS  «=>566  —  Deed  or  Tbust  — 
Foreclosure. 

A  bank  which  was  not  a  creditor  of  a  man- 
ofacturing  corporation,  and  wbich  agreed  to  act 
as  trustee  for  the  holders  of  the  corporation's 
bonds  secured  by  a  deed  of  trust  reciting  a  reso- 
Intion  of  the  company's  directors  authorizing  the 
issuance  of  the  bonds  to  meet  its  obligations, 
and  for  the  "development  and  enlargement  of  its 


business,  and  for  all  other  purposes  connected"' 
therewith,  and  to  which  tbe  company,  on  deliv- 
ery of  the  bonds  and  deed  of  trust,  executed  a 
written  agreement  reciting  as  a  condition  upon 
which  they  were  to  be  held  by  the  bank  that  the 
bank  should  temporarily  advance  a  certain 
amount  on  the  company's  note  and  the  security 
of  the  bonds,  was  not  precluded  by  any  rights 
of  creditors  from  an  action  to  foreclose  upon  the 
bonds  in  order  to  realize  the  amount  of  its  ad- 
vances. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  ff  2283-2286;  Dec.  Dig.  <S=566.] 

2.  cobpobationb  «=»478— issuance  ov  bonds 
— Sale. 

Under  a  corporation's  deed  of  trust  to  se- 
cure its  bondholders,  declaring  that  the  trustee 
bank  assumed  no  responsibility  other  than  to 
hold  the  deed  as  trustee,  the  company  was  not 
required  to  deliver  the  bonds  to  the  trustee  bank 
to  be  issued  and  sold  by  it,  but  its  own  direc- 
tors might  issue  and  sell  them. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  1871;    Dec.  Dig.  (S=»478.] 

3.  CoBPORATioNs  «=»550  —  Deed  of  TKuerr  — 
Assignment  fob  the  Benefit  of  Cbeditobs. 

A  corporation's  deed  of  trust  upyn  its  real 
and  personal  property  executed  to  secure  the 
purchasers  of  its  bonds  issued  to  enable  it  to 
pay  its  debts,  reciting  that  the  trustee  bank  as- 
sumed no  responsibility  other  than  to  hold  the 
deed  as  trustee  for  the  bondholders  was  not  an 
assignment  for  the  benefit  of  creditors,  and  cre- 
ated no  lien  upon  its  property  in  their  favor. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2190-2200 ;    Dec.  Dig.  «=>550.] 

Department  2.  Appeal  from  Superior 
Court,  Clarke  County ;  R.  H.  Beck,  Judge. 

Action  to  foredose  mortgage  bonds  by  tbe 
Vancouver  Trust  &  Savings  Bank  against 
tbe  Union  Woolen  Mills  and  W.  D.  Sapping- 
ton,  its  trustee  in  bankruptcy.  Decree  of 
foreclosure  and  order  of  sale,  and  the  trus- 
tee in-  bankruptcy  appeals.    Affirmed. 

Reed  &  Bell,  of  Portland,  Or.,  and  Jas. 
P.  Stapleton,  Miller,  Crass  &  Wilkinson,  and 
McMaster,  Hall  &  Drowley,  all  of  Vancouver, 
for  appellant  Geo.  B.  Simpson  and  B.  L. 
Parcel,  both  of  Vancouver,  for  respondent. 

FULLEBTON,  J.'  The  respondent,  the  Van- 
couver Trust  &  Savings  Bank,  brought  this 
action  against  tbe  Union  Woolen  Mills  and 
its  trustee  in  bankruptcy,  W.  D.  Sappington, 
to  foreclose  upon  certain  bonds  claimed  by 
the  bank  to  have  been  issued  by  tbe  Union 
Woolen  Mills  and  pledged  to  the  bank  as 
security  for  a  loan.  Issue  was  taken  on  tbe 
allegations  of  tbe  complaint  and  a  trial  bad, 
which  resulted  in  a  decree  of  foreclosure 
and  order  of  sale.  The  trustee  in  bankrupt- 
cy appeals. 

Tbe  facts  are  these:  Tbe  Union  WVwlen 
Mills  is  a  corporation  organized  under  tbe 
laws  of  tbe  state  of  Oregon.  Its  business 
was  manufacturing  woolen  goods  and  fabrics, 
and  for  that  purpose  it  bad  constructed  two 
separate  plants,  tbe  one  located  at  the  town 
of  Union,  in  the  state  of  Oregon,  and  tbe 
other  at  tbe  town  of  Wasbougal,  in  tbe  state 
of  Washington.  The  business  of  the  concern 
proved  not  to  be  prosperous,  and  It  became 
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largely  Indebted.  In  the  early  part  of  tlie 
year  1912  tbeee  debts  became  pressing,  and 
tbe  corporation  had  difficulty  In  procuring 
means  necessary  to  carry  on  Its  current  busi- 
ness. At  this  stage  of  its  affairs  the  direc- 
tors of  the  corjwratlon  consulted  with  its 
principal  creditors  as  to  the  best  means  of 
relieving  the  corporation  from  its  financial 
straits,  and  it  was  concluded  to  Issue  $50,- 
000  in  20-year  negotiable  coupon  bonds  of 
the  denomination  of  $100  each,  secured  by 
a  deed  of  trust  upon  the  corporation's  real 
and  personal  property.  The  respondent,  Van- 
couver Trust  &  Savings  Bank,  was  not  at 
that  time  a  creditor  of  the  corporation,  but, 
at  the  suggestion  of  one  of  the  principal  cred- 
itors, it  was  solicited  to  become  a  trustee  for 
the  bondholders,  and  to  hold  the  title  to  the 
property  for  their  benefit.  The  respondent, 
after  investigating  the  properties  of  the  cor- 
poration, consented  to  act  as  such  trustee, 
and  consented  to  make  an  advancement  on 
the  security  of  the  bonds  in  a  limited  sum 
and  for  a  limited  time  to  meet  the  current 
ezi>enses  of  the  cotiK)ration  pending  the  sale 
of  the  bonds;  such  advancement  to  be  re- 
paid when  the  bonds  should  be  sold.  Later, 
and  on  Mardi  4,  1012,  the  board  of  directors 
df  the  corporation  duly  passed  and  caused  to 
be  spread  upon  its  records  a  resolution  au* 
thorizing  the  issuance  of  the  bonds  and  deed 
of  trust  contemplated,  which  resolution  was 
submitted  to  the  stockholders  of  the  corpo- 
ration at  their  regular  annual  meeting  held 
upon  the  same  day  and  by  them  duly  ap- 
proved! 

Pursuant  to  the  resolution  the  contemplat- 
ed bonds  were  executed  payable  "to  the 
beafer,  or,  if  registered,  to  the  registered 
holder  tho-eof,"  together  with  a  deed  of 
trust  running  to  the  respondent  as  trustee, 
covering  the  entire  property  of  the  corpora- 
tion. The  bonds  and  deed  were  delivered  to 
the  respondent  on  March  22,  1912,  at  which 
time  a  written  agreement  was  entered  into 
between  the  corporation  and  the  bank,  recit- 
ing the  terms  and  conditions  upon  which  the 
bonds  and  deed  were  to  l>e  holden  by  the 
bank.  Among  these  oonditiona  was  the  fol- 
lowing: 

"And  the  party  of  the  second  part  [the  Van- 
couver Trust  &  Savings  Bank]  agrees  to  ex- 
tend a  loan  of  $7,600  for  90  days  to  the  party 
of  the  first  part  [the  Union  Woolen  Mills],  and 
hold  and  accept  as  security  therefor  the  Union 
Woolen  Mills  Company's  note  and  $50,000  of 
the  bonds  issued  under  said  mortgage  or  deed 
of  trust,  as  aforesaid,  which  is  to  be  a  temporary 
advancement,  pending  the  sale  and  delivery  of 
said  bonds." 

On  the  delivery  of  the  bonds  and  mortgage 
to  it  the  bank  advanced  to  the  use  of  the 
Union  Woolen  Mills  the  amount  agreed  to  be 
so  advanced  in  the  written  agreement,  and 
shortly  thereafter,  on  the  oral  agreement 
that  the  bonds  should  stand  pledged  for  the 
same,  made  a  further  advancement  of  $1,200. 

The  board  of  directors  of  the  mill  company 
undertook  to  sell  the  bonds  through  dealers 
engaged  la  that  buslnesa,  but  without  suc- 


cess, and  in  fact  none  of  them  were  ever  sold. 
The.  business  of  the  company  did  not  subse- 
quently Improve,  and  on  October  12,  1912,  it 
was  adjudged  a  bankrupt  In  the  District 
Court  of  the  United  States  for  the  District 
of  Oregon.  The  present  action  was  begun  in 
the  month  of  December  following. 

[1]  If  we  understand  the  contentions  of 
the  appellant,  be  claims  that  the  creditors  of 
the  corporation  were  the  sole  beneficiaries 
of  the  deed  of  trust;  and  upon  the  delivery 
of  the  deed  to  the  respondent  bank  the  bank 
became  their  trustee,  and  thereafter  neither 
the  corporation  nor  the  bank  had  authority 
to  dispose  of  the  bonds  except  by  sale  di- 
rectly to  some  purchaser,  and  that  then  the 
proceeds  of  such  sale  must  be  paid  to  the 
bank  and  applied  by  it  upon  the  obligations 
due  the  creditors.  Seemingly  also  it  is  con- 
tended that  the  bank  alone  could  Issue  or 
make  delivery  of  the  bonds,  and  hence  any 
attempt  on  its  part  to  deliver  to  itself  or  re- 
tain possession  of  them  in  pledge  as  security 
for  any  advancement  made  by  It  is  Told  as 
against  the  rights  of  the  creditors. 

But  It  Is  our  opinion  that  the  appellant  has 
misconstrued  the  effect  of  the  deed  of  trust. 
The  deed  is  set  out  in  full  in  the  record.  Its 
length  prohibits  its  l>^ng  r^roduced  here, 
but  It  contains  no  extraordinary  conditions. 
Its  purpose  was  to  secure  the  payment  of  the 
bonds  in  the  hands  of  those  who  might  be- 
come purchasers  thereof  and  all  of  its  con- 
ditions were  directed  to  tliat  end.  It  con- 
tains, it  is  true,  by  way  of  recital,  the  reso- 
lution of  the  board  of  directors  authorizing 
the  issuance  of  the  t)onds.  But  that  resolu- 
tion, even  were  it  a  material  circumstance, 
docs  not  declare  that  the  sole  purpose  of  the 
bond  issue  is  tf>  meet  the  obligations  of  the 
conwratiOD.  It  is  one  of  the  purposes,  ac- 
cording to  the  recital  in  the  resolution,  but 
other  purposes  were  for  the  "developm«it 
and  enlargement  of  its  business,  and  for  aU 
other  purposes  connected"  with  such  develop- 
ment and  enlargement  If,  therefore,  the  re- 
cital with  resi)ect  to  the  creditors  could  be 
held  to  confer  on  them  some  Interest  In  the 
disposition  of  the  bonds,  It  could  not  be  a 
paramount  interest,  or  such  an  interest  as 
would  preclude  the  corporation  from  dispos- 
ing of  the  bonds  for  the  other  purposes  re- 
cited. 

[2,  S]  Nor  is  the  contention  tenable  that 
the  bonds  were  to  be  delivered  to  .the  bank 
to  be  issued  and  sold  by  it,  and  not  by  the  di- 
rectors of  the  corporation.  Such  a  theory  is 
contrary  to  the  actual  purpose  and  intent  of 
the  parties  as  shown  by  -  the  extrinsic  evi- 
dence, and,  we  think,  contrary  to  the  Intent 
expressed  in  the  deed  of  trust  By  that 
Instrument  it  is  expressly  declared  that  the 
bank  assumed  no  responsibility  whatever 
other  than  to  bold  the  Instrument  as  trustee 
for  the  purchasers  of  the  bonds.  It  did  not 
agree  to  undertake  the  sale  of  the  bonds,  or 
to  assist  in  their  sale.  The  only  agreement 
It  made  in  this  regard  was  to  take  the  bonds 
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In  pledge  a>  secnrity  for  an  adranoement 
to  be  made,  and  tx>  surrender  tbem  from  Its 
lien  of  pledge  In  cstee  of  their  sale  and  tbe 
retnm  to  it  of  the  amount  of  the  advance- 
ment it  made  in  pursuance  of  its  pledge. 
The  Instrument  Itself  provided: 

'It  ia  further  underetood  and  agreed  that  all 
recitals  herein  contained  are  made  on  behalf 
of  the  party  of  the  6r8t  part,  and  the  party  of 
the  second  part  assumes  no  responsibility  as  to 
the  correctness  of  any  statement  herein  contain- 
ed. Said  party  of  ti>e  second  part  and  its  suc- 
cessors shall  have  no  responsibility  as  to  tbe 
validity  of  this  -deed  of  trust  or  mortgage,  nor  as 
to  the  execution  or  acknowledgment  hereof,  nor 
as  to  the  amount  or  extent  of  the  security  afford- 
ed by  the  property  conveyed  by  ttiis  deed  of 
trust  or  mortgage,  nor  for  the  delivery  of  any 
such  bonds,  and  said  trustee  shall  not  be  in  any 
way  liable  for  the  consequence  of  any  breach 
on  the  part  of  the  said  party  of  the  first  part 
of  tbe  covenants  herein  contained  or  for  any  oth- 
er act  or  thing  hereunder,  except  for  its.  Ids,  or 
their  own  wiUful  neglect  or  misconduct" 

The  deed  of  trust  was,  therefore,  in  no 
sense  an  assignment  for  the  benefit  of  cred- 
itors. It  created  no  lien  upon  the  property 
of  tbe  corporation  in  their  fiivor.  The 
scheme  as  a  whole  was  one  commonly  adopt- 
ed by  concerns  in  like  circumstances.  Its 
purpose  was  to  change  its  due  obligations  in- 
to time  obligations,  to  procure  funds  to  meet 
Its  current  necessities,  and  thereby  permit 
It  to  continue  as  a  going  concern  There  is 
no  question  that  tbe  parties  to  the  transac- 
tion acted  throughout  In  the  utmost  good 
faitb.  At  the  time  of  the  execution  of  tbe 
bonds  the  corporation  was  a  going  concern, 
owning  property  twlieved  to  be  of  a  value 
greatly  in  excess  of  its  obligations.  It  was 
believed  by  the  directors  of  the  corporation 
and  by  the  officers  of  tbe  bank  that  its  bonds 
could  be  sold.  On  the  faith  of  this  belief 
tbe  bank  consented  to  act  as  trustee  of  the 
deed  of  trust,  and  to  advance  to  the  use  of 
tbe  corporation  a  sum  sufficient  to  meet  Its 
immediate  necessities,  and  hold  the  l)onds 
in  pledge  until  their  sale  and  the  return  of 
Its  advancements.  It  performed  its  agree- 
ment, and  we  can  see  no  reason  why  the 
transaction  was  not  legitimate,  and  why  It 
is  not  entitled,  since  the  contemplated 
scheme  failed  of  fruition,  to  realize  upon 
Its  securities. 

Of  the  many  cases  cited  by  tbe  appellant 
in  support  of  his  contentions  hot  one  requires 
special  nottoe.  In  tbe  main  tbe  cases  cited 
differ  80  widely  In  their  facts  from  the  facts 
of  tbe  present  case  as  to  render  them  of  but 
little,  if  any,  assistance  as  guides  to  a  cor- 
rect decision  of  the  questions  involved.  The 
case  excepted  is  that  of  Shaw  v.  Saranac 
Horse  Nail  Co.,  144  N.  Y.  220,  39  N.  a  73, 
and  is  noticed  becanse  tbe  appellant  affirms 
that  it  cannot  be  dUferentiated  in  its  facts 
from  the  present  case.  In  that  case  it  ap- 
pears that  tbe  company  named  owed  a  large 
anx>nnt  of  debts,  and  that  its  board  of  direc- 
tors duly  resolved  to  issue  coupon  bonds  se- 
careU   by   mortgage  upon  its  real  estate  to 


raise  money  to  pay  such  debts.  The  mort- 
gage ran  to  one  Andrew  Williams,  and  tbe 
bonds  were  delivered  to  him  to  be  negotiated 
at  not  less  than  par,  with  interest  In  pur- 
suance of  his  authority  Williams,  in  May, 
1883,  sold  certain  of  the  bonds,  and  later  on 
in  tbe  same  year  sold  certain  others,  receiv- 
ing for  each  lot  sold  tbe  full  value  thereof 
in  accordance  with  the  terms  of  his  trust 
Subsequently  he  pledged  others  of  the  bonds 
to  creditors  of  the  company  as  security  for 
a  past  indebtedness,  receiving  no  other  con- 
sideration for  the  pledge.  The  company  lat- 
er became  insolvent,  whereupon  the  mort- 
gage was  foreclosed,  and  the  mortgaged 
property  sold;  the  sale  bringing  an  insuffi- 
cient sum  to  redeem  tbe  bonds  sold  in  ac- 
cordance with  the  trust  In  a  contest  betweoi 
the  respective  holders  of  the  bonds  over  pri- 
orities, tbe  court  held  that  all  of  tbe  actual 
purchasers  stood  on  an  equal  footing,  and 
that  the  proceeds  of  tbe  sale  should  be  di- 
vided among  them  pro  rata;  holding,  fur- 
ther, that  the  pledgees  were  not  entitled  to 
share  in  the  distribution.  This  case  seems 
to  us  to  be  correctly  decided,  but,  in  our 
opinion,  it  is  far  from  sustaining  the  con- 
tention of  the  appellant  in  the  present  case. 
Here  there  has  been  no  sale  of  the  bonds, 
and  no  question  of  priority  l)etween  pur- 
chasers and  pledgees  is  presented.  The  sole 
question  here  is:  Could  the  company  issu- 
ing the  bonds,  and  which  alone  bad  control 
over  their  disposition,  pledge  them  to  secure 
an  advancement  to  tbe  company  under  an 
agreement  made  prior  to  their  issuance. 
Clearly  a  decision  that  actual  purdiasers  of 
bonds  so  issued  have  a  priority  over  pledg- 
ees holding  them  as  security  for  a  past  in- 
debtedness cannot  be  authority  on  such  a 
question.  True,  the  court  did  say  in  the 
course  of  the  opinion  that  WUIiams'  author- 
ity was  limited  to  selling  tbe  bond,  and  that 
under  such  an  authority  he  could  not  pledge 
them  to  secure  a  imst  indebtedness,  but  even 
this  does  not  meet  the  present  issue.  There 
was  here  no  such  restriction  on  the  compa- 
ny as  to  the  manner  of  their  disposition. 

Our  conclusion  is  that  the  judgment  should 
stand  affirmed;  and  it  will  be  so  ordered. 

CROW,  ELLIS,  MOUNT,  and  MAIN,  JJ, 
concur. 

(86  Wash,  se) 
UNrVEBSITI  STATE  BANK  v.  STEEVBS 
et  aL     (No.  12297.) 

(Supreme  Court  of  Washington.     April   12, 
1915.) 
1.  Chattxi,  Mobtoaoxs  ^salSd  —  REcoan  — 
Notice. 

A  chattel  mortgage  of  record  in  the  au- 
ditor's office,  unsatisfied  of  record,  of  itself 
works  constructive  notice  of  the  incumbrance  to 
those  acquiring  interests  in  the  property  subse- 
quent to  the  recording. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent  Dig.  If  246-252;  Dec.  Dig.  «b> 
160.1 
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2.  SuBROOATioN  «=>!&— Right  or  Mostoaoob 
Patino  Debt  avteb  Sam  of  Pbopebtt. 
A  mortgagor  who,  after  scIUdk  the  prop- 
erty to  one  assoming  the  mortRage  debt,  is  com- 
pelled to  pay  such  debt  himself  is  sabrogated  to 
the  rights  of  the  mortgagee,  and  may  foreclose 
the  mortgage  for  his  own  benefit. 

[Bid.  Note.— For  other  cases,  see  Subrogation. 
Cent.  Dig.  §{  6,  74;    Dec.  Dig.  ®=>18.] 

8.  Subboqation  ®=»18— Right  of  Mobtgagob 
Patino  Debt  AmcB  Sale  or  Propp:btt. 
Where  a  chattel  mortgagor  sold  the  proper- 
ty to  a  corporation,  subject  to  the  mortgage 
debt,  there  being  a  proportional  diminution  in 
the  purchase  price  to  compensate  such  corpora- 
tion for  its  liability,  such  mortgagor  being  com- 
pelled subsequently  to  pay  the  mortgage,  he  be- 
came subrogated  to  the  rights  of  the  mortgagee 
therein,  and  his  assignee  could  enforce  the  se- 
curity against  the  property  in  the  bands  of  one 
with  notice,  aince  when  the  purchaser  deducted 
the  amount  of  the  incumbrance  from  the  pur- 
chase price,  the  property  in  his  hands  became 
the  primary  source  of  funds  to  discharge  the 
incumbrance. 

[E3d.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  H  6.  74;   Dec.  Dig.  «=>18.] 

4.  Subrogation  fi=3l— Extent  of  Doctbine. 
The  remedy  of  subrogation  is  no  longer 
limited  to  sureties  and  quasi  sureties,  but  is 
freely  applied  in  all  cases  where  good  conscience 
and  equity  dictate  that  a  debt  paid  by  one  under 
any  sort  of  legal  coercion  should  be  paid  by 
another. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  §{  1,  2;    Dec  Dig.  <S=»1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Subrogation.] 

Department  1.  Appeal  from  Superior 
Court,  King  Coanty;   Everett  Smith,  Judge. 

Action  by  the  University  State  Bank 
against  H.  W.  Steeves  and  others.  Judgment 
for  plaintur,  and  defendant  Steeves  appeals. 
Affirmed. 

Aust  &  Terbune  and  Miller  &  Lysons,  all 
of  Seattle,  for  appellant.  John  Mills  Day,  of 
Seattle,  for  respondent 

PARKER,  J.  The  plalntlfT,  University 
State  Bank,  commenced  this  action  in  the 
superior  court  for  King  county  against  tbe 
defendants  Joseph  Ellison,  H.  W.  Steeves, 
and  others,  seeking  foreclosure  of  a  chattel 
mortgage  executed  by  Ellison  upon  tbe  per- 
sonal property  of  a  laundry  plant  In  Seattle. 
Tbe  mortgage'  and  tbe  note  It  was  given  to 
secure  became  tbe  property  of  tbe  plaintiff 
through  mesne  assignments.  Tbe  title  to  tbe 
mortgaged  property  passed  to  tbe  defendant 
Steeves  through  mesne  conveyances.  De- 
cree of  foreclosure  being  rendered  by  the  su- 
perior court  and  tbe  mortgaged  property  or- 
dered sold  to  pay  tbe  balance  due  upon  tbe 
debt  secured  thereby,  tbe  defendant  Steeves 
has  appealed  therefrom  to  this  court 

Tbe  controlling  facts  may  be  summarized 
as  follows:  In  June,  1908,  tbe  defendant  El- 
lison, being  then  Indebted  to  Sadie  Saunders 
in  tbe  sum  of  $1,215,  executed  and  delivered 
to  her,  as  evidence  tbereof,  bis  promissory 
note,  and  at  the  same  time  executed  and  de- 
livered to  ber,  to  secure  sueb  indebtedness, 


a  chattel  mortgage  upon  the  personal  prop- 
erty of  a  laundry  plant  in  Seattle  then  own- 
ed by  him.  This  mortgifige  was  duly  filed  for 
record  in  the  oSice  of  the  auditor  of  King 
county  on  August  4,  1908.  On  April  6,  1909, 
Ellison  sold  and  conveyed  tbe  mortgaged 
property  to  Mlison's  Hand  Laundry,  a  cor- 
poration, by  bill  of  sale  in  usual  form,  con- 
taining general  covenants  of  warrant, 
wherein  be  agreed  to  defend  the  title  to  tbe 
property  against  all  lawful  claims  made 
thereon,  "except  a$  to  incumbrances  now  of 
record  and  known  to  party  of  the  second 
part,"  tbe  grantee.  This  exception  from  the 
covenants  of  warranty  and  agreement  to  de- 
fend the  title  on  tbe  part  of  Ellison,  It  is 
plain  from  tbe  record  before  us,  bad  particu- 
lar reference  to  this  mortgage  and  the  com- 
paratively small  balance  due  thereon,  ^blch 
at  that  time  was  $210.60.  The  existence  of 
this  Incumbrance  was  well  known  to  tbe 
grantee  as  well  as  to  Allison.  As  a  consid- 
eration for  this  conveyance  of  tbe  mortgaged 
property,  Ellison  received  from  bis  grantee, 
the  corporation,  which  had  just  been  organiz- 
ed, a  large  proportionate  amount  of  its  capi- 
tal stock,  and  as  part  of  tbe  transaction  he 
returned  to  the  corporation  a  number  of 
shares  of  this  stock,  to  tbe  end  that  it  might 
be  sold  by  the  cifrporation  to  aid  In  liquidat- 
ing the  indebtedness  of  tbe  business,  which 
indebtedness  Included,  among  other  things, 
this  $216.60  balance  due  on  this  mortgage  in- 
debtedness. We  mention  this  as  being  some 
affirmative  evidence  tending  to  show  that 
there  was  consideration  for  this  exception 
from  Ellison's  covenants  of  warranty  and 
his  agreement  to  defend  tbe  title,  though  the 
conveyance  with  tbe  exception  expressly 
stated  therein  of  itself,  we  think,  imports 
a  consideration  therefor.  On  April  14,  1909, 
Sadie  Saunders  sold  and  assigned  the  note 
and  mortgage  to  tbe  Northwest  Trust  &  Safe 
Deposit  Company.  On  February  14,  1910, 
Ellison's  Hand  Laundry  scdd  and  c<MiTeyed 
the  mortgaged  property  to  Chin  Loy,  who  at 
tbe  same  time  assumed  and  agreed  to  pay  tbe 
balance  due  upon  tbe  mortgage  indebtedness. 
On  March  20,  1910,  the  balance  due  upon 
tbe  note  and  mortgage  not  having  been  paid 
by  Ellison's  Hand  Laundry  or  Chin  Loy, 
the  Northwest  Trust  &  Safe  Deposit  Com- 
pany appropriated  from  funds  on  deposit 
with  it  belcHiging  to  Ellison  an  amount  equal 
to  the  balance  due  it  upon  the  mortgage  debt 
This  evidently  was  done  at  the  time  without 
Ellison's  consent  Thereupon  Ellison  de- 
manded and  received  from  the  Northwest 
Trust  &  Safe  Deposit  Company  an  assignment 
to  himself  of  the  mortgage,  which  assignment 
was  duly  executed  and  delivered  to  him,  to- 
gether with  the  note.  On  March  21,  1910, 
Ellison,  for  the  purpose  of  securing  an  In- 
debtedness owing  by  him  to  respondent.  Uni- 
versity State  Bank,  assigned  to  it  the  note 
and  mortgage.    The  title  to  tbe  mortgaged 
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property  throngb  mesne  conveyances  passed 
to  tbe  appellant,  Steeves,  wbo  was  the  owner 
thereof  at  the  time  of  the  commencement  of 
this  action  and  the  rendering  of  the  fore- 
closure decree  therein,  appellant's  title  be- 
ing subject  to  the  lien  of  tbe  mortgage  to  the 
extent  of  tbe  balance  due  upon  the  note  se- 
cured thereby,  unless  the  assignment  of  the 
mortgage  and  surrender  of  the  note  to  Elli- 
son by  the  Northwest  Trust  &  Safe  Deposit 
Company  resulted  in  extinguishing  them  both 
for  all  purposes,  so  that  neither  he  nor  the 
respondent,  his  assignee,  could  thereafter 
have  any  rights  of  subrogatibn  thereunder. 

[1]  The  evidence  tends  to  show,  and  the 
trial  court  so  found,  that  appellant,  Steeves, 
and  all  of  his  predecessors  in  interest  since 
tbe  making  of  the  mortgage,  actually  knew 
of  its  existence  and  of  tbe  fact  that  the  debt 
secured  thereby  had  not  been  wholly  paid. 
We  are  inclined  to  accept  the  trial  court's 
finding  as  to  this  fact,  but  in  any  event, 
there  was  at  all  times  since  the  conveyance 
to  Eaiison's  Hand  Laundry  this  balance  due 
upon  the  mortgage,  and  tbe  mortgage  was  of 
record  in  tbe  auditor's  office  and  unsatisfied 
of  record.  This  of  Itself  is.  In  any  event, 
sufficient  to  bind  those  who  became  interested 
in  the  property  subsequent  to  tbe  execution 
and  recording  of  tbe  mortgage. 

Respondent  rested  its  right  of  foreclosure 
upon  the  theory  that  by  virtue  of  Ellison's 
Hand  Laundry  accepting  conveyance  of  the 
property  from  Ellison  subject  to  the  mort- 
gage, Chin  Loy's  accepting  conveyance  of 
tbe  property  from  Ellison's  Hand  Laundry 
subject  to  tbe  mortgage,  and  his  agreeing  at 
the  same  time  to  assume  and  pay  tbe  bal- 
ance due  thereon,  and  the  taking  of  an  as- 
dgnment  of  the  mortgage  by  Ellison  with  the 
surrender  to  blm  of  the  note  from  the  North- 
west Trust  &  Safe  Deposit  Company,  EJIUson, 
and  In  turn  respondent  University  State 
Bank,  by  subrogation  became  possessed  of 
all  rights  of  the  Northwest  Trust  &  Safe 
Deposit  Company  so  far  as  such  rights  might 
be  enforced  against  the  property  by  foreclo- 
sure of  the  mortgage  to  pay  the  balance  due 
upon  the  debt  secured  thereby.  This  appar- 
ently was  also  tbe  tbeory  upon  which  the 
trial  court  rendered  Us  decree  of  foreclosure 
in  favor  of  respondent  Appellant  contends 
that  tbe  transfer  of  the  note  and  mortgage 
by  the  Northwest  Trust  &  Safe  Deposit  Com- 
pany to  Ellison,  upon  It  receiving  from  him 
tbe  balance  due  thereon,  was  in  elfect  a  com- 
plete extinguishing  of  the  debt  evidenced  by 
the  note  and  secured  by  tbe  mortgage,  be- 
cause of  the  fact  that  Ellison,  as  between 
himself  and  tbe  Northwest  Trust  (k  Safe  De- 
posit Company,  was  the  principal  debtor. 
This  is  a  plausible  theory  viewed  superficial- 
ly. It  does  not  follow,  however,  that  Elli- 
son would  be  the  principal  debtor  as  be- 
tween himself  and  some  other  person,  fund, 
or  property  liable  for  the  debt,  which  per- 
son, fund,  or  property  Ellison  might  be  en- 
titled to  have  treated  as  tbe  principal  debtor 


ao  as  to  secure  for  himself  such  subrogation 
rights  as  sureties  are  entitled  to  exercise. 

[2]  We  shall  not  rest  our  conclusion  upon 
the  fact  that  Chin  Loy  expressly  assumed 
and  agreed  to  pay  tbe  balance  due  upon  the 
mortgage  debt,  shice  that  assumption  of  the 
mortgage  debt  was  not  an  agreement  to 
which  Ellison  was  a  party.  We  shall  pro- 
ceed u[)on  the  assumption  Uiat  Ellison's  right 
of  subrogation  must  rest  upon  the  agreement 
to  which  be  was  a  party,  to  wit,  his  convey- 
ance to  Ellison's  Hand  Laundry,  whereby  It 
took  the  title  subject  to  the  mortgage.  If 
we  should  proceed  upon  the  assumption  that 
'Eaiison's  crrautee  had  agreed  with  him  to  as- 
sume and  pay  the  balance  due  upon  the  mort- 
gage debt,  as  well  as  merely  receiving  thb 
title  subject  to  the  mortgage,  our  problem 
might  possibly  be  somewhat  simpler  and  easi- 
er of  solution.  For  then  tbe  answer  would 
be  found  in  tbe  doctrine  that: 

"A  mortgagor  wbo,  after  selling  tbe  land  to 
one  who  assumes  and  agrees  to  pay  the  mort- 
gage debt  is  compelled  to  pay  the  debt  himself 
is  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee,  and  may  furecloae  the  mortgage  for 
his  own  benefit;  for  the  vendor  becomes  in  ef- 
fect the  surety  and  the  vendee  the  principaL" 
37  Cyc.  466, 

This  doctrine  finds  support  In  many  de- 
cisions, among  others  that  of  Orrick  v.  Dur- 
ham, 78  Mo.  174,  where  we  find  the  follow- 
ing: 

"Leaving  then  for  tbe  moment  Durham  out 
of  view,  had  Orrick,  who  was  primarily  person- 
ally bound  to  Shaw  for  the  $333.33  debt,  paid 
the  same  off,  either  voluntarily  or  under  com- 
pulsion, would  he  not,  upon  clear  principles  of 
equity,  have  been  entitled  to  be  subrogated  to 
the  rights  of  tbe  mortgagee,  Shaw?  Does  it 
make  any  difference,  as  suggested  by  respon- 
dents' counsel,  that  Orrick  paid  his  own  debt 
to  Shaw?  There  is  neither  anomaly  nor  sole- 
cism in  a  mortgagor,  under  certain  circumstanc- 
es, who  pays  bis  own  mortgage  debt,  becoming 
subrogated  to  the  rights  of  tbe  mortgagee  as 
against  a  subsequent  incumbrance  or  purchase. 
In  Halsey  v.  Reed,  9  Paige  [N.  T.]  446,  453, 
it  was  held  in  a  case  involving  tbe  principle 
under  consideration,  that  if  the  mortgagor  'had 
paid  the  amount  of  the  bond  and  mortgage 
voluntarily  to  the  present  holders  thereof,  be 
would  have  had  a  right  to  demand  an  assign- 
ment of  tbe  same,  to  enable  him  to  enforce  pay- 
ment out  of  the  premises.'  In  Stillman  v.  Still- 
man,  21  N.  J.  Eq.  127.  129.  it  is  expressly  held 
that  one  may  purchase  his  own  mortgage  on 
land  that  he  has  sold,  and  although  such  pur- 
chase may  render  the  bond  unavailing,  yet  where 
lands  are  conveyed,  as  these  were,  subject  to  the 
mortgage  as  part  of  the  consideration,  the  mort- 
gage is  the  principal  security,  and  even  if  the 
mortgagor  pays  the  bond,  he  is  entitled  to  be 
subrogated  as  to  the  mortgagee,  and  to  be  repaid 
out  of  the  land  what  he  has  paid  on  his  own 
bond.  Kamena  v.  Huelbig,  23  N.  J.  Kq.  78, 
is  a  clear  enunciation  of  the  same  equitable 
prin'oiple.  In  short,  this  is  now  a  well-recogniz- 
ed feature  of  equity  jurisprudence.  Sheldon 
on  Subrogation,  iS  24,  26;  Moore's  Appeal,  8S 
Pa.  450  (32  Am.  Rep.  469];  [Johnson  v.  Zink], 
51  N.  Y.  333. 

"Another  view  of  this  question  is  pertinent. 
If  a  party  owning  land  incumbered  by  mortgage 
for  his  debt,  sells  it  to  another,  who,  as  a  part 
of  the  purchase  money,  agrees  to  pay  this  mort- 
gage debt,  as  between  themselves  the  vendor  be- 
comes the  security  of  tbe  vendee  for  the  mort- 
gage debt.     Brandt  on  Sur.  and  Guar,  i  24. 
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And  in  such  cam  h»  is  entitied,  on  payment  of 
the  debt,  to  be  sabrogated  to  the  rights  of  the 
mortgagee,  and  may,  to  that  end,  compel  the 
assignment  of  the  mortgage  to  him.  This  rests 
upon  the  principle  that  in  equity  the  land  be- 
comes the  primary  fund  for  the  payment  of  the 
debt  Johnson  t.  Zinlc,  61  N.  X.  833;  1  Story, 
BJq.  i  499." 

[3]  Now  since  respondent  is  not  seeking  to 
hold  appellant  Steeves,  or  any  of  his  pred- 
ecessors in  interest  under  the  mortgage,  per- 
sonally liable,  but  is  seeking  merely  to  sub- 
ject the  mortgaged  property,  as  being  pri- 
marily liable  to  the  satisfaction  of  the  bal- 
ance due  upon  the  mortgage  debt^  It  seems  to 
us  that  this  doctrine  is  by  analogy  applicable 
here  in  support  of  respondent's  claim  of  Its 
right  to  have  this  mortgaged  property  so  sub- 
jected to  the  payment  of  the  balance  due 
upon  the  mortgage  debt  It  seems  to  us  that 
the  doctrine  is  equally  applicable  whether  the 
new  principal  debtor  be  an  individual  or 
whether  some  particnla"  property  or  fund 
becomes  primarily  liable  for  the  payment  of 
the  debt,  and  in  that  sense  becomes  the  new 
principal  debtor  as  between  It  and  the  orig- 
inal principal  debtor.  Nor  are  we  without 
authorities  lending  support  to  this  view. 

In  Johnson  v.  Zlnk,  51  N.  T.  333,  there  was 
involved  a  situation  much  like  this  so  far  as 
the  ai^Ucation  of  this  doctrine  thereto  is 
concerned.  In  that  case  the  conveyance  was 
made  "subject  to  the  mortgage,"  though  ap- 
parently it  aflflrmatlyely  appeared  from  other 
evidence  that  the  mortgage  debt  was  regard- 
ed as  a  part  of  the  consideration  of  the  pur- 
chase price,  ^e  grantor,  being  personally 
liable  for  the  mortgage  debt,  took  up  the 
note  and  mortgage  and  sued  to  foreclose  the 
same,  claiming  his  right  so  to  do  by  virtue 
of  the  doctrine  of  subrogation.  Disposing  of 
this  branch  of  the  case  the  court  said: 

"The  conveyance  by  the  mortgagor  of  the 
mortgaged  premises,  'subject  to'  the  mortgage  in 
question,  to  Comstock,  conveyed  to  him  the 
equity  of  redemption  only,  and  consequently  the 
mortgage  was  to  be  discharged  and  satisfied  out 
of  those  premises,  before  any  right  or  interest 
therein  was  acquired  by  the  grantee,  and  as 
between  those  parties  It  is  clearly  equitable  that 
such  discharge  and  satisfaction  should  be  made 
out  of  the  said  premises,  and  that  the  obligor 
and  mortgagor  should  not,  in  exoneration  there- 
of, personally  he  called  upon  to  pay  the  same 
out  of  his  individual  pToperty.  The  effect  of 
the  transaction  was  in  equity  to  make  the  land 
the  primary  fund  for  the  payment  of  the  debt 
and  to  place  the  plaintiff  in  the  situation  or  re- 
lation of  surety  therefor  only.  This  principle 
is  clearly  established.  See  Jumel  v.  Jumel,  7 
Paige  [N.  Y.]  591-e94;  Halsey  v.  Reed,  9  Paige 
[N.  Y.I  446-453.  etc.;  Marsh  v.  Pike,  10  Paige 
[N.  Y.]  595;  Cherry  v.  Monroe,  2  Barb.  Ch. 
[N.  Y.l  618;  ■  Ferris  v.  Crawford,  2  Denio  [N. 
Y.]  B&6;  Stebbins  v.  HaU,  29  Barb.  [N.  Y.] 
524.  629,  638. 

"This  relation  between  the  mortgagor  and  his 
*  grantee  does  not  deprive  the  obligee  from  en- 
forcing the  bond  against  the  obligor.  He  is  en- 
titled to  his  debt  and  has  a  ri^ht  to  avail  him- 
self of  all  bis  securities.  Eyquity,  however,  re- 
quires that  the  obligor,  on  the  payment  of  the 
debt  out  of  his  own  funds,  should  be  subrogated 
to  the  rights  of  the  obligee,  so  that  he  can  re- 
imburse himself  by  a  recourse  to  the  mortgaged 
premises  for  that  purpose.     This  cannot  prej- 


udice the  creditor,  and  it  Is  clearly  equitable  as 
between  the  debtor  and  the  ovmer  of  the  land. 
He  clearly  has  no  right  or  color  of  right  justice, 
or  equity  to  claim  that  he,  notwithstanding  the 
conveyance  of  the  property  subject  to  the  mort- 
gage, and  thus  entitling  him  only  to  its  value 
over  and  above  it  should  in  fact  enjoy  and  hold 
it  discharged  of  the  incumbrance,  without  any 
contribution  toward  its  dischari^e  and  satisfac- 
tion from  the  land.  This  equitable  principle 
is  fully  recognized  in  most  of  the  cases  above 
dted.  Inde^,  it  is  so  consistent  with  right 
and  justice  as  to  require  no  authorities  to  sus- 
tain it" 

This  view  finds  support  In  Woodbury  v. 
Swan,  68  N.  H.  380,  and  Gregory  ▼.  Arins,  48 
Ind.  App.  562,  96  N.  H  196.  In  the  last- 
dted  case  It  is  said : 

"Where  a  person  takes  a  deed  to  real  estate 
subject  to  incumbrances  thereon,  he  does  not 
thereby  become  personally  liable  to  discharge 
the  pre-existing  liens,  but,  in  the  absence  of  any 
showing  to  the  contrary,  the  purchaser  Is  deem- 
ed to  have  deducted  the  amount  of  the  prior  in- 
cumbrances from  the  purchase  price,  and  the 
land  in  his  bands  becomes  the  primary  source  of 
funds  out  of  which  the  incumbrances  are  to  be 
paid." 

Tbese  remarks  and  the  authorities  cited  In 
connection  therewith  are  of  Interest  here 
touching  the  question  of  the  consideratioa 
for  the  exception  from  the  covenants  of  war- 
ranty and  agreement  to  defend  the  title.  In 
this  connection  some  contention  Is  sought  to 
be  made  touching  the  sufficiency  of  this  con- 
sideration, which  also  seems  to  be  an  attack 
upon  the  conveyance  from  Ellison  to  Ellison's 
Hand  Laundry,  upon  the  theory  that  the  par 
value  of  the  stock  given  by  Ellison's  Hand 
Laundry,  the  corporatlrao,  to  Ellison  for  the 
laundry  exceeded  the  value  of  the  property. 
This  is  a  problem  that  might  be  of  some  In- 
terest were  we  dealing  with  tbe  rights  of 
creditors  of  Ellison's  Hand  Laundry  In  a 
bankruptcy  or  insidvency  proceeding.  It  Is, 
however,  a  matter  whoUy  foreign  to  our  pres- 
ent inquiry.  Api>ellant  has  no  right  to  com- 
plain of  that  conveyance.  It  manifestly  was 
good  as  between  Ellison  and  Ellison's  Hand 
Laundry,  the  corporation,  and  rests  upon  a 
sufficient  oon8lderati<m  so  far  as  the  rights 
of  aK>ellant  are  concerned,  and  it  plainly, 
we  think,  evidences  an  intent  on  the  part  of 
Ellison  and  Ellison's  Hand  Laundry  that  as 
between  them  Ellison  should  not  be  required 
to  pay  the  mortgage  debt,  but  tbat  tbe  pr<^ 
erty  should  answer  therefor. 

[4]  The  doctrine  of  subrogation  Is  not  so 
restricted  in  Its  application  as  formerly.  In 
Murray  v.  O'Brien,  56  Wash.  361,  372,  105 
Pac.  840,  843  (28  L.  R.  A.  [N.  S.]  998),  we 
said: 

"The  remedy  is  no  longer  limited  to  sureties 
and  quasi  sureties,  but.  is  treelj  applied  by 
courts  of  equity  in  all  cases  where  good  con- 
science and  equity  dictate  tbat  a  debt  paid  by 
one  under  any  sort  of  legal  coercion  ought  to 
be  paid  by  another.  Arnold  v.  Green,  116  N.  Y. 
566,  23  N.  E.  1 ;  Parsons  v.  Urie.  104  Md.  238, 
64  AtL  927,  8  L.  R.  A.  [N.  S.]  659,  10  Ann. 
Cas.  280;  Pomeroy,  Equity  Jurisp.  {§  79Sh  T99; 
In  re  Bruce  [D.  C]  158  Fed.  123;  Beach,  Mod- 
em Equity,  Jurisp.  802-804;  Twombly  v,  Caa^ 
sidy,  82  N.  Y.  155;  Kinkead  v.  Ryan,  65  N.  J. 
Eq.  726,  66  Atl.  730." 
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Our  more  recoit  decision  In  Pease  v.  Syler, 
78  Wash.  24,  138  Pac.  310,  lends  support  to 
these  Tiews. 

We  conclude  that  the  trial  court  properly 
disposed  of  the  cause,  and  its  Judgment  Is 
therefore  affirmed. 

MORRIS,  C.  J.,  and  HOIXiOMB,  MOUNT, 
and  OHADWICE,  JJ.,  concur. 

(K  WmHu  u)  ■— =— ■ 

JOHNSON  T.  JOHNSON.    (No,  12818.) 

(Sapreme  Coort  ol  Washington.    April  10, 
1915.) 

1.  ArrmAL  Airo  Ebxob  «=>92&— PsnamiPTioHB 

— IirSTBUCnOHS— COaRECTNKSS. 

Id  the  absence  of  any  qaestion  as  to  the 
•orrectness  of  instrnctionB,  the  court  on  appeal 
will  assame  that  the  instmctions  correctly  stat- 
ed the  law  and  all  the  law  applicaUa  to  the  evi- 
dence. 

[E:d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  S74&-8754 ;  Dec.  Dig.  «s» 
82a] 

2.  Nkouobkcb  «s»82  —  CoNTBiBinoBT  Nxa- 

UOBRCK. 

Where  defendant's  negligence  was  the  prox- 
imate cause  of  plaintiff's  injury,  any  negligence 
of  plaintiff  was  merely  a  condition  ana  not  a 
contributing  or  efficient  cause  of  the  injury. 
[Ed.  Note.— For  other  easM,  see  Negligence, 
Gent.  Dig.  SI  112-114;  Dec.  Di(.  «s>S.] 

8.   MumcIPAI.   COBPORATtONB   «S»705  —  IRJXT- 

BIE8    TO    PKDXSTBIAHB— CoirlBIBTJTOBT    NXQ- 

UGENCB— Right  of  Wa*. 

Where  ordinances  give  pedestrians  the 
right  of  way  at  street  crossings  and  prohibit  the 
running  of  automobiles  in  excess  of  eight  miles 
an  hoar,  and  Rem.  &  Bal.  Code,  i  6571,  prohib- 
its a  greater  speed  than  four  miles  an  hour  at 
street  intersections  when  any  person  is  thereon, 
a  pedestrian  who  sees  an  automobile  a  city  block 
distant  when  starting  across  a  well-lighted 
street  is  not  as  a  matter  of  law  guilty  of  con- 
tributory negligence  for  failing  to  continuously 
look  np  and  down  the  street  to  avoid  being 
struck  by  the  automobile,  for  the  pedestrian's 
right  of  way  imposes  on  the  driyer  of  the  auto* 
mobile  when  approaching  the  crossing  the  du^ 
of  continnoas  observation  and  avoidance  of  in- 
jury to  pedestrians,  and  a  pedestrian  at  a  cros» 
ing  may  assume  that  an  automobile  will  ap- 
proach at  a  lawfol  rate  of  speed  and  that  the 
driver  will  sound  the  signal  of  ifai  approach  and 
will  beed  the  superior  right  at  Uie  crossing, 
though  it  may  necessitate  a  change  of  course  of 
the.  automobile  or  an  actual  stopping. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  1516-1517;  Dee. 
Dig.  «s»705.] 

4.  MnNICIFAI.  Co&POBATIOITB  «S>706— USB  OF 
STBEETB— COIXISIOirB-^-CDNTBIBTTTOBT  NBO- 
LIGKIfCX. 

Whether  a  pedestrian  struck  by  an  automo- 
bile was  guilty  of  contributory  negligence  held 
under  the  evidence  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1518;  Dec.  Dig.  ^s* 
706.] 

Department  2.  Appeal  from  Superior 
Oonrt,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  Nora  S.  Johnson  against  Adolph 
O.  Johnson.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 


Saunders  &  Nelson,  at  Seattle,  for  appel- 
lant Walter  S.  Fulton,  of  Seattle,  for  re- 
spondent 

ELLIS,  J.  This  la  an  action  for  damages 
resulting  from  personal  injuries  to  a  pedes- 
trian' struck  by  an  automobile  at  a  street 
crossing  in  the  city  of  Seattle.  It  was  stipu- 
lated in  open  court  that  the  person  driving 
the  car  was  the  minor  son  of  the  defendant 
and  that  for  any  negligence  on  the  boy's  part 
the  father  is  liable.  The  accident  happened 
on  September  24,  1913,  at  about  9:30  o'clock 
in  the  evening,  at  the  intersection  of  Fourth 
avenue,  which  runs  north  and  south,  and 
Spring  street,  which  runs  east  and  west 
Fourth  avenue  was  well  lighted  by  duster 
lights.  The  plaintiff  bad  walked  from  Third 
avenue  to.  Fourth  avenue  along  the  north 
side  of  Spring  street  She  testified  as  fol- 
lows: 

"When  I  got  to  the  comer,  I  looked  right  and 
left  as  is  my  custom,  and  I  saw  the  lights  of 
an  auto  which  apparently  had  just  crossed  the 
Madison  street  track.  I  started  across,  and 
apparently  was  nearly  across  when  I  realized 
an  explosion  or  something.  There  was  just  a 
bright  glare  of  Ughts  around  me,  and  I  knew 
nothing  more.  In  crossing  Fourth  avenue,  I 
was  on  the  north  side  of  the  street,  right  on  the 
crossing.  I  noticed  nothing  nnusual  in  the  ap- 
proach of  the  machine.  I  saw  the  lights  and 
there  was  nothing  nnusual.  I  saw  it  as  it  had 
apparently  crossed  Madison,  and,  had  it  been 
traveling  at  the  usual  rate  of  speed,  I  would 
have  thought  I  could  have  gone  over  and  back. 
I  started  with  no  apprehension  of  danger  at  all, 
nor  paid  no  attention  to  the  approach  of  the 
macmne.  There  was  nothing  unusual  about 
it  I  had  no  notice  or  warning  of  the  approach 
of  the  machine.  I  saw  those  lights  of  the  ma- 
chine, and  the  next  I  knew  there  was  a  flare 
of  light  I  was  struck.  •  •  •  I  did  not  hear 
any  sound  emitted  from  this  machine  as  it  ap- 
proached me,  as  I  was  going  across  the  street, 
nor  any  sound  of  any  nature  whatever.  Whoi 
I  did  notice  this  machine,  it  bad  evidently  iust 
crossed  the  Madison  street  car  line,  a  block 
away."  . 

Another  witness  testified  as  follows: 

"I  saw  an  automobile  cross  Madison  street 
going  north  on  the  east  side  of  Fourth  avenue. 
My  attention  was  first  attracted  to  it  by  the 
noise  it  was  making  coming;  np  the  street  I 
first  noticed  it  just  before  it  reached  Madison 
street  The  muffler  was  wide  open,  and,  as  yon 
know,  it  makes  a  loud  report  when  it  is  going 
fast  There  was  a  Madison  street  isable  car 
going  up.  I  was  watching,  as  I  was  expecting 
a  person  on  that  car.  This  machine  passed  by 
this  car  just  in  time  to  avert  an  accident  That 
was  the  first  that  attracted  my  attention,  was 
the  noise  of  the  machine  on  the  street  coming 
up  the  street  The  machine  was  running  not  a 
bit  less  than  35  miles  an  hour,  and  I  dare  say 
40.  I  was  standing  at  Spring  and  Fourth  ave- 
nue. That  is  one  block  north  of  Madison  street 
I  was  on  the  west  side  of  the  street  I  no- 
ticed Mrs.  Johnson,  did  not  know  who  she  was 
at  the  time,  but  tills  lady  crossing  the  street, 
going  east  on  Fourth  avenue  at  Spring  street 
The  machine  struck  her,  and,  from  where  it 
struck  her  to  where  she  landed,  I  should  imag- 
ine it  was  100  feet  or  more.  She  was  on  the 
north  side  of  Spring  street  and  I  was  on  the 
south  side.  There  was  no  signal  wbatevsr  riv- 
en, by  hom  or  any  stgnaL  After  the  maeUne 
stm(^    Mrs.    Johnson,    it  slowed   down    to,    I 
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should  fanagln«,  15  or  18  miles  an  hour,  and 
then  the  occupants  looked  back,  tiirew  in  their 
clutch,  ^nd  proceeded  on  their  journey." 

He  also  testified  that  the  collision  took 
place  right  at  the  crossing,  and  that  when  he 
first  beard  the  automobile  he  thought  it  was 
a  fire  wagon  coming  up  tbe  street 

Another  witness,  who  at  the  time  of  tbe 
accident  was  sitting  at  a  window  on  tbe  third 
floor  of  tbe  Kerma  Hotel,  located  on  Fourth 
arenue  some  distance  north  of  Its  intersection 
with  Spring  street,  testified  that  be  beard 
something  that  sounded  like  a  collision,  "as 
if  a  machine  or  something  had  run  into  a 
wagon  or  street  car";  that  be  looked  out 
of  tbe  window  and  saw  tbe  plaintiff  lying  in 
tbe  street  directly  in  front  of  the  window  and 
an  automobile  going  down  tbe  street  to  tbe 
north ;  that  in  his  judgment  tbe  automobile 
was  going  about  30  miles  an  hour;  that 
be  did  not  bear  any  noise  of  tbe  machine 
at  all  except  that  made  by  the  collision. 

Tbe  boy,  a  youth  of  16,  who  was  driving 
tbe  automobile,  and  two  other  witnesses,  tes- 
tified that  tbe  machine  was  running  at  from 
10  to  20  miles  an  hour;  that  it  was  making 
considerable  noise:  and  that  tbe  accident 
happened  in  front  of  tbe  Kerma  Hotel  some 
distance  north  of  Spring  street.  None  of 
these,  nor  any  other  witness,  testified  that 
any  bom  was  sounded  or  other  alarm  given. 

In  response  to  special  interrogatories,  the 
jury  found:  (1)  That  the  plaintiff  was  walk- 
ing east  when  tbe  accident  occurred  as  she 
was  crossing  Fourth  avenue;  (2)  that  she 
was  struck  at  tbe  intersection  of  Fourth 
avenue  with  Spring  street;  (3)  that  she  was 
not  struck  at  tbe  place  where  she  was  found 
in  the  street  after  the  accident.  The  Jury 
also  returned  a  general  verdict  in  favor  of 
tbe  plaintiff  and  against  the  defendant  in  tbe 
sum  of  $3,500.  At  appropriate  times  tbe  de- 
fendant moved  the  court  for  a  nonsuit,  for  a 
verdict  in  his  favor  upon  all  tbe  evidence, 
and  for  a  new  trial.  These  motions  were 
overruled.  Judgment  was  entered  upon  tbe 
verdict    Tbe  defendant  appeals. 

[1]  No  question  Is  raised  touching  tbe 
court's  instructions.  We  must  assume  that, 
if  tbe  cause  was  one  for  tbe  jury  on  tbe 
evidence,  the  instructions  correctly  stated  the 
law  and  all  of  the  law  applicable. 

It  is  conceded  by  tbe  appellant  that  all  his 
assignments  of  error  raise  the  single  conten- 
tion that  tbe  respondent  was  guilty  of  con- 
tributory negligence  sufficient  as  a  matter 
of  law  to  bar  her  from  recovery.  It  is  fur- 
ther ccmceded  that  in  passing  upon  this 
question  we  must  consider,  not  only  tbe 
literal  statements  of  witnesses,  but  every 
justifiable  inference  favorable  to  tbe  respond- 
ent which  may  be  drawn  therefrom.  Brown 
V.  Walla  Walla,  76  Wash.  670,  136  Paa  1168; 
mUebrant  v.  Manz,  71  Wash.  250,  128  Pac. 
892 ;  King  v.  Page  Lumber  Co.,  66  Wash.  123, 
119  Pac.  180;  Toung  v.  Aloha  Lumber  Co., 
63  Wash.  600,  116  Pac.  4. 

Tb^  appellant  ajsserts  that  applying  tbls 


rule  tbe  following  facts  must  l>e  taken  as 
true: 

"(1)  That  the  automobile,  coming  from  the 
south  and  proceeding  north  along  tbe  east  or 
right-hand  side  of  Fourth  avenue,  approached 
and  ran  over  the  crossing  at  a  higli  and  unlaw- 
ful rate  of  speed ;  (2)  that  no  bom  was  blown 
OS  the  automobile  approached  the  crossing;  (3) 
that  tbe  driver  of  the  automobile  was,  in  fact, 
negligent  at  the  time  and  the  place  of  collision, 
and  that  his  negligence  was  the  proximate  cause 
of  the  injury ;  (4)  that  the  plaintiff,  while  cross- 
ing from  the  west  to  the  east  side  of  Fourth 
avenue  at  the  intersection  of  Spring  street  with 
tbe  avenue,  was  struck,  where  as  a  pedestrian 
she  bad  right  of  way  over  tbe  automobile;  (5) 
that  the  collision  occurred  in  the  nighttime;  {6) 
that  at  tbe  time  of  tbe  collision  tbe  automobile 
was  running  with  brilliant  headlights  burning, 
throwing  rays  approximately  150  feet  ahead  of 
it ;  (T)  that  at  the  time  of  the  collision,  and  for 
more  than  one  block  before  it  occurred,  the  au- 
tomobile was  making  a  great  deal  of  noise  by 
reason  of  tbe  fact  that  the  muffler  was  open, 
so  much  noise  that  it  resembled  a  fire  engine; 
(8)  that  there  were  no  vehicles  or  other  obstruc- 
tions in  tbe  street  whatever  to  intercept  the 
view  of  the  automobile  by  tbe  plaintiff;  (9) 
that,  when  the  plaintiff  reached  the  northwest 
corner  of  Spring  street  and  Fourth  avenue,  she 
looked  both  ways  and  observed  tbe  lights  of  tbe 
auto  about  a  block  to  the  south  on  Fourth  ave- 
nue ;  (10)  that  she  started  across,  and  was  near- 
ly across  Fourth  avenue  when  she  found  herself 
in  a  glare  of  lights  around  her  and  was  struck ; 
(11)  tiiat  she  had  noticed  nothing  unusual  in 
the  approach  of  the  automobile ;  (12)  that  she 
estimated  when  she  saw  it  that,  had  it  been 
traveling  at  tbe  usual  rate  of  speed,  she  would 
have  had  time  to  go  across  the  street  and  back ; 
(13)  that  she  then  started  with  no  apprehensioo 
of  danger  and  paid  no  attention  to  the  approach 
of  the  machine ;  (14)  that  she  is  a  person  of  nor- 
mal faculties  with  no  impairment  of  sight  or 
bearing;  (15)  that  she  was  neither  confused  nor 
distracted  by  any  other  circumstances,  and  that 
nothing  whatever  came  between  her  and  the 
approaching  automobile  or  distracted  her  at- 
tention, or  in  any  way  prevented  her  from 
glancing  in  the  direction  of  its  approach  and 

governing  her  progress  by  its  actual,  rather  than 
y  its  presumed,  movements." 

[2]  We  shall  pass  the  third  conceesion, 
which,  if  taken  literally,  would  dispose  ot 
tbe  case,  since,  if  it  be  conceded  that  tbe  ap- 
pellant's negligence  was  the  proximate  cause 
of  tbe  injury,  then  any  negligence  on  re- 
spondent's part  would  be  merely  a  condition 
and  not  a  contributing  or  efficient  cause  of 
tbe  injury.  This  was  a  question  for  tbe 
jury. 

"When  the  defendant's  negligence  is  the  proxi- 
mate cause  of  the  injury,  while  that  of  the 
plaintiff  is  only  a  remote  cause  or  a  mere  con- 
dition of  it,  the  action  will  lie."  Bedford  v. 
Spokane  Street  Hy.  Co^  15  Wash.  419,  423,  46 
Pac.  650;  Benson  v.  English  Lumber  Co.,  71 
Wash.  616,  623,  129  Pac.  403;  Atherton  v. 
Tacoma  By.  &  Power  Co.,  30  Wash.  395,  405. 
71  Pac.  39 ;  Beach,  Contributory  Negligence  (2d 
Ed.)  I  54. 

We  take  it  that  this  concession,  taken  lit- 
erally, is  broader  than  intended. 

Counsel's  effort  to  be  absolutely  fair  in 
tbe  foregoing  statement  of  tbe  evidence  and 
legitimate  inferences  is  self-evident  but  a 
careful  reading  of  tbe  evidence  makes  it 
equally  obvious  that  he  has  overlooked  cer- 
tain inferences  fairly  deducible  tberefrom 
necessitating  ■  vital  modification  of  tbe 
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seTeotli,  eighth,  and  fifteenth  postulates. 
Touching  the  eighth  and  fifteenth,  while  It  is 
true  that  there  was  no  vehicle  or  other  ob- 
stmctloQ  to  intercut  the  respondent's  view 
of  the  automobile,  the  inference  is  equally 
clear,  from  the  same  fbcts,  that  there  was 
nothing  to  obstruct  the  driver's  view  of  the 
respondent.  While  it  is  also  true  that  there 
was  nothing  to  prevent  the  respondent's 
glancing  in  the  direction  of  the  automobile 
and  governing  her  progress  by  its  actual  rath- 
er than  its  presumed  movements,  it  Is  also  true 
that  there  was  nothing  to  prevent  the  driver 
from  glancing  in  the  direction  of  the  cross- 
ing and  seeing  that  the  respondent  was  taking 
a  straight  course  thereon  unconscious  of  the 
dangerously  rapid  approach  of  the  automo- 
bile, and  governing  bis  movements  according- 
ly. The  seventh  postulate  overlooks  the  in- 
ference reasonably  to  be  drawn  from  the  tes- 
timmiy  of  at  least  two  witnesses.  While  it 
is  true  that  one  witness  testified  positively 
that  the  antcmiobile  was  making  as  much 
noise  as  a  fire  engine  and  three  others  that 
it  was  making  considerable  noise,  the  re- 
spondent testified  that  she  did  not  hear  any 
noise,  and  one  other  witness,  who  heard  the 
Impact  when  the  anomobile  struck  the  re- 
spondent, testified  that  he  heard  no  other 
noise.  It  cannot  be  said  that,  as  a  matter 
of  law,  the  machine  was  In  fact  making  a 
loud  noise  as  it  approached  the  respondent. 
The  evidence  furnishes  an  inference  to  the 
contrary.  The  question,  even  if  controlling- 
ly  material,-  was  for  the  Jury. 
.  Even  assuming  as  an  established  fact  that 
this  machine  was  making  considerable  noise, 
the  Jury  might  reasonably  have  inferred,  and 
we  believe  the  inference  Justifiable,  that  the 
average  person,  not  temperamentally  timorous 
nor  abnormally  cautious,  would  pay  little  at- 
tention to  sounds  ordinarily  prevailing  In  a 
city  street  other  than  those  habitually  recog- 
nized and  relied  upon  as  Intended  for  warn- 
ings. We  are  not  prepared  to  say  that,  as  a 
matter  of  law,  the  average  person  either 
would  have  or  should  have  consciously  heard 
and  heeded  the  noise  made  by  this  automo- 
bile when  no  bell  or  other  warning  signal  was 
given.    The  question  was  one  for  the  Jury. 

[3]  The  inquiry  is  thus  narrowed  to  this: 
Was  the  respondent,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  not  con- 
tinuously observing  the  automobile,  which 
she  saw  a  block  distant  when  she  entered 
upon  the  crossing,  in  order  to  avoid  being  run 
down  by  it?  By  an  ordinance  Introduced  by 
appellant,  the  pedestrian  is  given  the  right  of 
way  over  street  crossings.  By  another  ordi- 
nance introduced  by  respondent,  automobiles 
are  prohibited  from  traveling  over  street 
crossings  in  business  districts  at  a  rate  of 
speed  greater  than  eight  miles  an  hour.  The 
state  law  prohibits  a  greater  rate  of  speed 
than  four  miles  an  hour  by  automobiles  cross- 
ing street  intersections  when  any  person  is 
thereon.  Rem.  &  Bal.  Code  |  6571.  If  the 
burden  la  placed  upon  the  pedestrian,  who 


when  starting  across  a  w^-1ighted  street  at 
a  crossing  sees  an  automobile  a  full  city 
block  distant,  to  thereafter  continuously  look 
up  and  down  the  street  to  avoid  being  run 
over  on  pain  of  being  charged,  as  a  matter 
of  law,  with  contributory  negligence,  then 
the  concession  that,  as  a  matter  of  law,  the 
pedestrian  has  the  right  of  way  at  such  cross- 
ings, is  an  empty  fiction.  No  greater  care 
than  this  constant  observation  could  be  re- 
quired at  any  other  place  on  the  street.  The 
term  "right  of  way"  must  have  some  bear- 
ing upon  the  relative  rights,  hence  on  the 
relative  care  required  of  the  parties.  If  a 
pedestrian  must  exercise  the  same  care  of 
continuous  observation  at  the  crossings  as  in 
the  middle  of  the  block  In  order  to  avoid  the 
<±arge  of  contributory  negligence  when  run' 
down  by.  a  speeding  automobile  without 
sounding  a  warning,  then  he  has  no  right  of 
way,  but  enters  upon  any  part  of  the  street 
at.  bis  own  peril.  If  the  conceded  ri^t  of 
way  means  anything  at  all,  it  puts  the  neces- 
sity of  continuous  observation  and  avoidance 
of  injury  upon  the  driver  of  the  automobile 
when  approaching  a  crossing  Just  as  the  ne- 
cessity of  the  case  puts  the  same  higher  de- 
gree of  care  upon  the  pedestrian  at  other 
places  than  at  crossings. 

The  appellant  seeks  to  Invoke  as  a  saving 
virtue  the  fact  that  the  automobile  was  run- 
ning on  the  right-hand  side  of  the  street  as 
prescribed  by  the  law  of  the  road.  It  Is 
insisted  that  the  respondent  "had  as  much 
right  to  presume  that  the  automobile  would 
continue  in  this  course  as  that  it  would  ap- 
proach at  a  lawful  rate  of  speed."  This  is 
not  the  law.  It  is  wholly  inconsistent  with 
the  positive  provisions  of  the  ordinance  giv- 
ing to  the  pedestrian  the  superior  right  upon 
the  street  crossing.  The  respondent  not  only 
had  the  right  to  assume  that  the  automobile 
would  approach  at  a  lawful  rate  of  speed, 
but  that  its  driver  would  sound  a  bom  or 
give  some  other  signal  of  its  approach,  and 
that  he  would  heed  her  superior  right  at  the 
crossing  and  avoid  running  her  down,  though 
it  might  necessitate  a  change  of  course  or 
an  actual  stopping.  As  said  In  Lewis  v. 
Seattle  Taxlcab  Co.,  72  Wash.  820,  130  Pac. 
341: 

"The  respondent  did  not  step  from  the  street 
immediately  in  front  of  the  automobile,  nor  did 
be  in  crossing  the  street  any  time  obstruct  its 
path.  He  was  as  much  in  the  view  of  the  driver 
of  the  automobUe  as  the  automobile  was  in  his 
view,  and,  as  there  was  room  to  pass  him  on 
either  side,  we  think  it  too  much  to  say,  as  a 
matter  of  law,  that  he  was  required  to  take  no- 
tice of  the  particular  part  of  the  street  the  auto- 
mobile driver  desired  to  use,  and  keep  off  that 
particular  part" 

As  said  in  Franey  v.  Seattle  Taxlcab  Co., 
80  Wash.  396,  141  Pac.  890: 

"It  is  argued  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  not  looking  for  the 
automobile.  But  the  evidence  shows  be  was 
upon  the  crossing,  where  he  had  a  right  to  be. 
If  be  had  looked  and  seen  the  automobile  com- 
ing, he  bad  a  right  to  assume  that  the  driver 
would  not  violate  the  city  ordinance  in  regard 
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to  Bpeed,  and  at  that  point  would  be  obliged  to 
paaa  him  withoat  running  him  down." 

And  again,  as  said  in  Chase  t.  Seattle  Tax- 
icab  Co.,  78  Waah.  637, 139  Pac.  4S9: 

"The  respondent  saw  the  tazicab  a  blodi  to 
die  aouth,  and  proceeded  in  a  uniform  course 
without  hesitation  or  Tacillation.  Whether  his 
failure  to  loolc  a  second  time  was  such  negli- 
gence as  to  prevent  a  recovery  was  for  the  jury." 

See,  also,  Lndwlga  t.  Dnmas,  72  Wash.  68, 
129  Pac.  903 ;  Hillebrant  t.  Mans,  71  Wash. 
2S0,  128  Pac.  892;  Birch  t.  Abercrombie,  74 
Wasb.  486,  133  Pac.  1020,  60  L.  R.  A.  (N.  S.) 
89;  Tschirley  ▼.  Lambert,  70  Wash.  72,  126 
Pac.  80.  All  of  these  are  automobile  cases  in 
which  we  have  consistently  adhered  to  the 
rule  that  a  pedestrian,  though  seeing  an  auto- 
'nioblle  at  a  considerate  distance,  may  pro- 
ceed to  cross  the  street  at  the  crossing  In  a 
uniform  course  without  hesitation  or  Tacilla- 
tion without  being  charged  with  contributory 
negligence  as  a  matter  of  law. 

The  case  of  Minor  t.  Stevens,  65  Wash. 
423,  118  Pac.  818,  42  L.  R.  A.  (N.  S.)  1178, 
la  not  averse  to  the  vlewa  here  expressed. 
In  that  case  the  judgment  was  reversed  be- 
cause It  afBrmatively  appeared  that  the  Jnry 
had  failed  to  determine  the  question  of  con- 
tributory negligence  on  the  facts  there  pre- 
sented and  submitted  by  the  court's  instruc- 
tions. That  decision,  however,  does  recognise 
as  unqnestloned  law  that  a  higher  degree  of 
care,  by  reason  of  the  dangerous  character 
Of  the  vehicle,  rests  upon  the  driver  of  an 
automobile  at  street  crossings  than  upon  the 
pedestrian. 

The  case  of  Borg  v.  Spokane  Toilet  Supply 
Ca,  60  Wasb.  204,  96  Pac.  1037,  19  L.  B.  A. 
(N.  S.)  160,  is  Inapplicable  to  the  facts  here 
for  two  reasons.  In  the  first  place,  the  pedes- 
trian was  there  crossing  the  street  diagonal- 
ly In  the  middle  of  the  bloclc ;  hence  had  no 
superior  right  In  the  second  placie,  the  of- 
fending instrument  was  a  horse-drawn  vehi- 
de  not  of  the  same  dangerous  character  as 
an  automobile. 

In  the  case  of  Dlmurla  v.  Seattle  Transfer 
Co.,  60  Wash.  633,  97  Pac.  657,  22  L.  K.  A. 
(N.  S.)  471,  which  goes  as  ftir  as  any  de- 
cision of  this  court  In  holding  laclc  of  obser- 
vation contributory  negligence  as  a  matter  of 
law,  we  again  find  involved  an  ordinary 
wagon  and  team.  The  pedestrian,  neither 
before  nor  while  crossing  the  street,  looked  In 
either  direction,  but  proceeded  with  an  um- 
brella In  sudi  a  i)osltlon  as  to  prevent  any 
observation  of  his  surroundings  on  his  part. 

We  shaU  not  dwell  upon  the  street  car  cas- 
es dted  and  mainly  relied  upon  by  the  ap- 
pellant further  than  to  restate  what  we  said 
In  Lewis  v.  Seattle  Taxicab  Co.,  supra: 

"The  degree  of  care  required  of  a  pedestrian 
crossing  a  railroad  or  street  car  track  is  much 
higher  than  is  the  care  required  of  one  crossing 
an  ordinary  public  street  where  only  passing 
teams  or  automobiles  are  to  be  encountered. 
Railroad  trains  and  street  cars  must  move  on  a 
fixed  track,  and  the  track  is,  for  that  reason, 
at  once  n  warning  of  danger  and  a  marking  of 


the  zone  of  safety ;  tlie  ears  are  heavy  and  eom- 
bersome  and  cannot  tarn  aside  to  avoid  a  col- 
lision or  be  Iwought  quickly  to  a  stop  when  onoe 
in  motion ;  benoe  the  persons  directing  the  move- 
ments of  such  oars  are  limited  in  their  powers 
to  protect  persons  found  upon  the  track.  But 
tliis  is  not  tme  with  reference  to  ordinary  ve- 
hiclea.  The  driver  of  these  liaa  freedom  of 
choice  as  to  the  part  of  the  street  he  will  drive 
them  upon ;  they  can  be  turned  quicldy  to  one 
side  or  the  other,  and  are  capable  of  easy  con- 
trol otherwise.  As  to  these,  therefore,  the  foot- 
man may  rely  on  the  presumption  that,  so  long 
as  he  occupies  one  place  or  pursues  a  given 
course,  he  need  not  be  rnn  into,  and  to  fail  to 
keep  a  lookout  for  the  approach  of  sadi  vehicles 
is  not  necessarily  want  of  carcL" 

See,  also,  Skaala  t.  Twin  Falls  Logging 
Co.,  144  Pac.  897. 

[4]  Appellant's  negligence  being  conceded.  It 
seems  to  us  that  in  any  view  of  the  evidence 
the  questions  of  respondent's  negligence,  and 
whether,  if  she  was  negligent,  that  negli- 
gence was  the  proximate  or  effldoit  cause  of 
Om  injury,  were  for  the  Jury. 

The  Judgn^ent  Is  affirmed. 

MORRIS,  a  J.,  and  GROW,  IfAIN,  and 
FDIiLBRTON,  JJ.,  concor. 


(85  Wasb.  90) 
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(No.  12483.) 


(Supreme  Court  of  Washington. 
1915.) 


April  18, 


1.  Appbai.  ARn  BsBOB  4=91097— Law  of  thx 
Case. 

The  decisioB  of  the  Supreme  Court  on  ap- 
peal is  the  law  of  the  case  on  a  subsequent  trial, 
where  the  evidence  la  substantially  the  same  as 
that  adduced  at  the  former  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  4358-4368,  4427;  Dee. 
EHg.  «=»1097.] 

2.  ApnEAi.AiTD  BaaoK  «=»928— Pkesumftions 

— ^lRBTBt7OII0R8. 

Where  no  exception  was  taken  to  the  giv- 
ing or  xefusal  of  instructions,  and  no  error  was 
amlgned  thereon,  the  court  on  appeal  must  as- 
sume that  the  instructions  givm  correctly  stat- 
ed the  applicable  law  and  all  of  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  3749-3764;  Dec  LMc.  «=> 
928.] 

8.  Death  4^11,  96— STAxnTEB— New  CArsa 
or  ACTION — Amount  of  Kecovert. 

The  federal  Employers'  Liabili^  Act  (Act 
April  22,  1908,  c.  149,  35  Stat  66  [U.  S.  Comp 
St  1913,  U  S657-8666])  grants  a  new  cause 
of  action  for  the  benefit  of  dependent  relatives 
of  a  deceased  employe,  bat  the  damages  recover- 
able are  limited  to  the  financial  loss  sustained 
by  the  relatives  bein^  deprived  of  a  reasonable 
ezpectatiod  of  pecunmry  benefit  by  the  wrong- 
ful death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  H  10,  16,  122 ;    Dec.  Dig.  «=>11.  96.] 

4.  I>EATH   «=>18— Abawdonmewt   o»   Wife- 
Effect. 

That  a  husband  abandoned  Ills  wife  and 
minor  child  is  only  material  in  mitigation  of 
damoees  to  them  caused  by  his  wrongful  death, 
and  toe  existence  of  a  lejral  duty  on  his  part  to 
support  the  wife  and  cluld,  and  evidence  of  his 
earning  power  to  meet  that  duty  JnstiSea  a  re- 
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«OT«nr  nnder  the  federal  Bmplorers*  Uabillty 
Act  for  his  wrongful  death. 

nSd.  Note.— For  other  caaea,  aee  Death,  Cmt 
Die  i  20;   Dec.  Dig.  <S=>18.] 

8.  APFKAIi  AND   Erbob  «=»1008  —  Vebmot — 
CONCLUSITKNEBS. 

A  verdict  on  conflicting  teatimony  and  Bup- 
Vorted  by  testimony  and  approved  by  the  trial 
eenrt  hearing  the  witneaaea  will  not  be  disturb- 
ed on  appeal. 

[E^.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  ||  3860-3876,  3948-3960; 
Dec.  Dig.  «=3l005.] 

Department  2.  Appeal  from  Superior 
Court,  XaUma  Coonty;  Tboa.  B.  Grady, 
Judge. 

Abtlon  by  John  B.  Fogarty,  admlnlatrator, 
against  the  Northern  Pacific  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Bteglebart  &  Rlgg,  of  North  Taklma,  for 
appellant  William  M.  Thompson,  H.  J. 
SnlTely,  of  North  Yakima,  and  Charles  Del 
Bondlo,  of  Taft,  Cal.,  for  respondent 

SILLIS,  J.  This  is  an  action  on  behalf  of 
the  widow  and  minor  child  of  Frank  Edward 
Myers  to  recover  damages  for  his  death  cans- 
«d  by  the  derailment  of  an  engine  hauling  an 
Interstate  passenger  train  of  the  defendant 
vpon  which  he  was  working  as  fireman.  It  la 
predicated  upon  the  federal  Employers'  U- 
abillty  Act  The  case  Is  here  tor  the  second 
time  on  appeal.  The  first  trial  resulted. in  a 
verdict  in  a  lump  sum  for  $20,000,  which  the 
trial  court  reduced  to  $12,500.  The  judg- 
ment was  reversed  for  failure  to  segregate 
the  damages  accruing  to  each  beneficiary  and 
for  an  inadequate  instruction  as  to  the  meas- 
vn  of  damages.  Fogarty,  Administrator, 
V.  Northern  Pacific  Ry.  Co.,  74  Wasb.  397, 
133  Pac  609.  In  conformity  with  that  ded- 
aion,  the  complaint  was  amended  by  segregat- 
ing the  damages  claimed  for  each  beneficiary. 
'The  answer  tendered  the  general  issue  and 
-the  affirmative  defenses  of  contributory  neg- 
ligence and  prior  abandonment  of  an'd  fail- 
ure to  support  his  wife  and  child  by  the  de- 
ceased. These  defenses  were  traversed  by 
fbe  reply. 

-  [1]  Tbe  issues  as  to  the  primary  negligence 
«f  the  defendant  and  the  contributory 
negligence  of  the  deceased  are  foreclosed  by 
•our  decision  on  the  first  appeal.  The  evi- 
dence touching  these  questions  was  sub- 
stantially the  same  as  that  adduced  at  the 
first  trial. 

Toucbing  the  defense  of  abandonment,  the 
«vldence  shows  that  the  deceased  and  Sarah 
B.  Myers  were  married  at  Leeds,  S.  D.,  Oc- 
tober 28,  1903,  and  that  there  was  bom  as 
the  Issue  of  that  marriage  a  daughter,  Reva 
Myers,  on  October  6,  1904.  There  Is  also  evi- 
dence tending  to  show  that  about  five  years 
before  bis  death  the  deceased  had  abandoned 
his  wife  and  child;,  that  since  that  time  he 
kad  contributed  practically  nothing  to  their 


support;  that  almost  continuously  since  his 
desertion  she  had  been  seeking  him,  visiting 
many  railroad  centers  and  division  points 
with  a  view  to  reconciliation;  that  he  had 
told  others  that  he  had  permanently  abandon- 
ed his  wlfk  and  had  repudiated  his  paternity 
of  the  child ;  that  neither  of  the  Strauses  had 
ever  secured  a  divorce;  that  the  child  since 
about  a  year  after  the  abandonment  had  re- 
sided with  the  wife's  aunt,  who  was  fond 
of  the  child  and  was  willing  to  adopt  her; 
that  the  abandoned  wife  had  been  supporting 
herself  by  labor  as  a  domestic;  that  the  de- 
ceased was  at  the  time  of  his  death  a  rail- 
road fireman  earning  $95  to  $125  a  month 
and  in  a  short  time  would  have  been  eligible 
to  promotion  to  the  position  of  engineer  car- 
rying monthly  pay  amounting  to  $100;  and 
that  he  was  a  young  man  26  years  of  age, 
Intelligent,  healthy,  attentive  to  work,  and  of 
sober  and  Industrious  habits.  The  defend- 
ant sought  to  show  that  the  wife  by  her  con- 
duct had  forfeited  all  right  to  support  by 
the  deceased.  There  was  a  sharp  conflltt  of 
evidence  as  to  her  character  and  conduct 
There  was  testimony  tending  to  show  tbat, 
subsequent  to  the  desertion,  she  had  led  a 
more  or  less  dissolute  life.  There  was  also 
evidence  to  the  contrary.  The  Jury  returned 
a  verdict  for  the  plaintiff  in  the  sum  of  $7,- 
000,  apportioning  $2,600  to  the  widow  and 
$4,500  to  the  child.  Motions  for  Judgment 
non  obstante  and  for  a  new  trial  were  over- 
ruled. From  these  orders  and  the  final 
Judgment  on  the  verdict  the  defendant  ap- 
peals. 

[X]  No  exception  was  taken  to  the  giving  of 
or  the  refusal  to  give  any  Instruction,  nor 
is  any  error  assigned  thereon.  We  must  as- 
sume that  the  instructions  given  correctly 
stated  the  applicable  law  and  all  of  It  John- 
son V.  Johnson,  147  Pac.  619^ 

The  appellant's  argument  is  directed  to 
two  contentions:  (1)  That  the-  undisputed 
evidence  shows  that  neither  the  widow  nor 
the  minor  child  had  any  reasonable  expecta- 
tion of  ever  receiving  any  assistance  or  sup- 
port from  the  deceased ;  (2)  that  In  any  event 
the  widow  bad  forfeited  all  right  to  any  as- 
sistance or  support 

[>}  1.  It  Is  now  thoroughly  settled  that  the 
federal  Employers'  Liability  Act  in  its  es- 
sentials follows  the  first  English  law  on-  the 
subject,  that  of  9  and  10  Victoria,  knovm  as 
Lord  Campbell's  act,  and  must  be  construed 
as  that  act  has  been  construed,  not  as  a  mere 
continuance  of  the  right  of  the  injured  em- 
ploye in  favor  of  his  estate,  but  as  granting 
a  new  and  Independent  cause  of  action  for 
the  benefit  of  the  dependent  relatives  named 
in  the  statute,  and  that  the  damages  redov- 
erable  are  limited  to  the  financial  loss  sus- 
tained by  their  being  deprived  of  a  reason- 
able expectation  of  pecuniary  benefit  by  the 
wrongful  death.  Mich.  Cent  R.  R.  Co.  v. 
Vreeland,  227  U.  S.  59,  33  Sup.  Ct  192,  57 
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L.  Ed.  417,  Ann.  Cas.  1914C,  176 :  American 
R.  R.  Co.  of  Porto  Rico  v.  Didricksen,  227 
D.  S.  145,  33  Sup.  Ct  224,  57  L.  Bd.  456; 
Gulf,  Colo.  &  S.  F.  Ry.  Co.  v.  McGinnis,  228 
U.  S.  173,  33  Sup.  Ct  426,  57  U  Ed.  785. 

[41  In  its  final  analysis,  the  appellant's 
argument  is  reduced  to  the  claim  that  in 
case  of  abandonment  the  Jury  should  not  be 
permitted  to  speculate  upon  the  iK>8slbllity 
of  a  reconciliation.  It  ignores  the  legally 
enforceable  liability  of  a  husband  and  father 
to  support  his  wife  and  child  to  the  extent 
of  his  reasonable  ability.  This  argument  Is 
based  mainly  upon  the  case  of  Michigan  Cent 
R.  R.  Ca  V.  Vreeland,  supra,  where  it  is  said: 

"The  pecuniary  loss  is  noi  dependent  upon 
any  legal  liability  of  the  injured  person  to  the 
beneficiary.  That  is  not  the  sole  test  There 
most  however,  appear  some  reasonable  expecta- 
tion of  pecuniary  assistance  pr  support  of  which 
tber  have  been  deprived.  Compensation  for 
such  loss  manifestly  does  not  include  damages 
by  way  of  recompense  for  grief  or  wounded 
feelings.  *  *  *  A  pecuniary  loss  or  damage 
must  be  one  which  can  be  measured  by  some 
standard.  It  is  a  term  employed  jiidicially,  'not 
only  to  express  the  character  of  that  loss  to  the 
beneficial  plaintiff  which  is  the  foundation  of 
their  recovery,  but  also  to  discriminate  between 
a  material  loss  which  is  susceptible  of  a  pecu- 
niary valuation,  and  that  inestimable  loss  of 
the  society  and  companionship  of  the  deceased 
relative  upon  which.  In  the  nature  of  things,  it 
is  not  possible  to  set  a  pecuniary  valuation.' 
Patterson,  Railway  Accident  Law,  i  401.  Nev- 
ertheless, the  word  as  judicially  adopted  is  not 
so  narrow  as  to  exclude  damaces  for  the  loss  of 
services  Of  the  husband,  wife,  or  child,  and, 
when  the  t>eneficiai'y  is  a  child,  for  the  loss  of 
that  care,  counsel,  training,  and  education 
which  it  mi^bt,  under  the  evidence,  have  rea- 
sonably received  from  the  parent,  and  which 
can  only  be  supplied  by  the  service  of  another 
for  compensation." 

This  language  clearly  construes  the  statute 
as  basing  the  right  of  recovery  on  "some  rea- 
sonable expectation  of  pecuniary  assistance  or 
support."  We  do  not  construe  this,  however, 
as  meaning  that  the  legal  duty  of  the  Injured 
person  to  support  the  beneficiary  is  to  be 
wholly  disregarded  as  a  factor  lit  the  ground 
of  recovery.  While  the  court  there  said  that 
this  legal  liability  "is  not  the  sole  test,"  it 
has  not  said  that  it  is  not  one  of  the  tests  in 
a  case  where  it  is  present  On  the  contrary, 
the  use  of  the  word  "sole"  implies  that  it  Is 
one  of  the  tests.  The  language  of  the  court 
above  quoted  was  not  meant  to  eliminate  any 
consideration  of  the  legal  liability,  but  to 
save,  as  within  the  benefits  of  the  act,  those 
cases  where  there  Is  no  legal  liability,  but 
where  there  is  a  loss  of  a  prospective  benefit, 
though  not  one  to  which  the  beneficiary  is  le- 
gally entitled.  The  court,  in  the  Vreeland 
decision,  recognizes  this  distinction  as  fol- 
lows: 

"The  rule  for  the  measurement  of  damages 
must  dilTer  according  to  the  relation  between 
the  parties  plaintiff  and  the  decedent,  'accord- 
ing as  the  action  is  brought  for  the  benefit  of 
the  husband,  wife,  minor  child  or  parent  of 
minor  child,  for  the  loss  of  services  or  support 
to  which  the  beneficiary  was  legally  entitled, 
or  is  brought  for  the  benefit  of  a  person  wbose 
damages  consist  only  in  the  loss  of  a  prospec- 
tive benefit  to  which  he  was  not  legally  enti- 1 


tied.'    Tiffany,  Death  by  Wrongful  Act,  fi  158. 
160,161,162.''  . 

If,  therefore,  in  addition  to  the  legal  liabil- 
ity, there  was  shown  an  earning  power  and 
capacity  of  the  deceased,  sudi  that  had  be 
lived,  the  legal  right  to  pecuniary  assistance 
or  support  might  have  been  enforced  as  a 
thing  real  and  measurable,  pecuniarily  valu- 
able, then  it -cannot  be  said,  as  a  matter  of 
law,  that  there  was  no  reasonable  exi)ecta- 
tlon  of  such  assistance  or  support,  even 
though  it  had  not  theretofore  been  volunta- 
rily given.  Such  legal  liability  accompanied 
by  proof  of  ability  of  the  deceased  to  have 
met  the  legal  duty  also  meets  the  other  req- 
uisite read  into  the  act  by  the  United  States 
Supreme  Court  in  the  Vreeland  decision  In 
defining  "the  pecuniary  loss  and'damage"  as 
"one  which  can  be  measured  by  some  stand- 
ard." The  legally  enforceable  liability  and 
the  actual  ability  of  the  deceased  to  have 
met  it  furnishes  a  standard  of  measurement 
pecuniary  in  its  nature.  Just  as  would  be  fur- 
nished by  the  antecedent  voluntary  perform- 
ance of  the  legal  duty.  To  hold  otherwise 
would  be  to  bold  the  right  to  enforce  assist- 
ance or  support  by  the  wife  and  child  a  thing 
of  no  pecuniary  value.  This,  so  far  as  we 
are  advised,  no  court  has  ever  held. 

The  Vreeland  decision  did  not  eliminate 
the  legal  liability  as  a  factor.  The  whole  ar- 
gument is  directed  to  an  elimination  of  re- 
covery by  the  surviving  spouse  for  loss  of 
"society  and  companionship,"  and  "grief  and 
sorrow,"  or  damages  as  "balm  to  her  feel- 
ings," because  these  things  are  not  capable 
of  measurement  by  any  "material  standard." 
This  is  the  sum  and  substance  of  that  deci- 
sion. The  Judgment  was  reversed  solely  be- 
cause of  an  instruction  that  the  Jury  should- 
estimate  the  financial  value  to  the  widow  of 
"care  and  advice  from  their  own  experience- 
as  men." 

The  decision  in  American  R.  R.  Co.  of  Por- 
to Rico  V.  Didricksen,  supra,  went  no  fur- 
ther than  to  apply  the  same  rule  as  to  an  in- 
struction allowing  a  recovery  for  loss  or 
"care  and  consideration"  claimed  by  the  par- 
ents for  the  death  of  a  son.    The  court  said: 

"The  loss  of  the  society  or  companionship  of 
a  son  is  a  deprivation  not  to  be  measured  by 
any  money  standard." 

The  Judgment  was  reversed  on  that 
ground  alone. 

The  decision  in  Gulf,  Colo.  &  S.  F.  Ry.  Co- 
v.  McGinnis.  supra,  follows  the  rule  announc- 
ed in  the  other  two  decisions  and  holds  that 
a  married  daughter  of  the  deceased,  who  waa 
not  dependent  upon  the  deceased  for  support 
(and  who,  we  may  note  in  passing,  had  no- 
legal  claim  upon  him  for  support),  could  not 
recover  for  his  death  because  she  had  n» 
"reasonable  expectation  of  any  pecuniary 
benefit  as  a  result  of  a  continuation  of  bls- 
iife."  This  is  far  from  saying  that,  had  the 
deceased  been  under  a  legal  liability  for  her 
support,  such  legal  liability,  supplemented 
by  proof  of  his  reasonable  ability  to  supply- 
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that  support,  would  not  have  mafle  a  case 
of  loss  ot  "reasonable  expectation  of  *  *  * 
pecuniary  benefit"  on  her  part. 

The  three  decisions  above  cited  and  dia- 
cossed  were  made  the  basis  of  our  decision 
on  the  first  appeal  in  this  case.  The  instruo- 
tion  there  quoted  was  held  erroneous  be- 
cause it  fixed  "legal  duty  independent  of  pe- 
cuniary benefits"  as  the  measure  of  dam- 
ages. We  did  not  say,  nor  did  we  mean  to 
Imply,  that  the  legal  duty,  supplemented  by 
proof  of  financial  ability  or  earning  power,. 
would  not  furnish  a  financially  measurable 
criterion  of  tbe  pecuniary  benefits  of  which 
the  wife  and  child  had  reasonable  ezi)ecta- 
tion.  Obviously  that  expectation  would  be 
reasonable  because  legally  enforceable.  Had 
we  then  meant  to  hold  otherwise,  the  case 
would  have  been  dismissed  without  remand- 
ing for  a  new  trial.  i 

Ttiere  having  been  a  legal  duty  on  tbe 
part  of  the  deceased  to  furnlsb  assistance 
and  support  to  the  wife  and  child,  and  be 
having  been  able  through  his  clearly  proven 
earning  power  to  meet  that  duty,  the  fact  of 
his  abandonment  was  only  material  in  miti- 
gation of  the  damages  to  them  occasioned  by 
his  death.  Creamer  v.  Moran  Brothers  Co., 
41  Wash.  630,  84  Pac.  692 ;  Beaumont  Trac- 
tion Co.  V.  Dllworth  (Tex.  Civ.  App.)  94 -S. 
W.  352,  357 ;  Wood  v.  Philadelphia,  B.  &  W. 
R.  Co.,  1  Boyee  (24  Del.)  336,  76  Atl.  613,  617. 
But  It  is  not  contended  that  the  damages 
awarded  are  excessive  If  any  damages  are 
recoverable. 

At  least  one  federal  court  ttas  held  that 
evidence  of  a  separation  short  of  a  decree  of 
.  divorce  either  a  mensa  or  a  vinculo  is  no  bar 
to  a  recovery  under  the  federal  Employers' 
liability  Act.  Dunbar  v.  Charleston  &  W.  O. 
Ry.  Co.  (C.  C.)  186  Fed.  175. 

[S]  2.  It  may  be  conceded  that,  bad  the  un- 
disputed evidence  shown  that  the  widow 
since  being  abandoned  by  tbe  deceased  had 
led  a  dissolute  life  such  as  to  absolve  the 
husband  of  qll  legal  duty  to  support  her, 
this  would  bar  her  recovery.  Ft.  Worth  & 
D.  C.  Ry.  Co.  V.  Floyd  (Tex.  Civ.  App.)  21 
S.  W.  544.  The  evidence  on  this  point,  how- 
ever, was  conflicting.  Its  weight  and  the 
•credibility  of  the  witnesses  were  for  the  Ju- 
ry. The  trial  judge  was  much  better  able  to 
determine  the  weight  and  credence  to  be  giv- 
en to  this  evidence  than  we  are.  He  refused 
to  grant  a  new  trial.  An  appellate  tribunal 
should  be  extremely  slow  to  override  the 
Judgment  of  both  the  Jury  and  the  trial  court 
on  a  question  of  fact  where  there  is  any  evi- 
dence to  support  it.  Hertzog  v.  Star  Logging 
Co.,  73  Wash.  197,  131  Pac  806;  Perkins  v. 
Northern  Pac.  Ry.  Co.,  199  Fed.  712,  U8  C. 
C.  A.  150. 

Tbe  Judgment  is  affirmed. 

.  MORRIS,  C.  J.,  and  CROW,  FULLERTON, 
and  MAIN,  JJ.,  concur. 


(86  Wasb.  105) 
DAUGHERTT   et  al.   v.   MBTHOPOLITAN 
MOTOR  CAR  CO.  et  al. 
(No.  11928.) 

(Sapieme  Court  of  Wnshington.    April  J.4, 
1915.) 

1.  Appkai.  and  Ebbob  4=91012  —  RJtviBW  — 
Findings  bt  Coubt. 

While  a  verdict  on  conflicting  evidence  la 
conclusive  on  appeal,  and  the  appellate  tribu- 
nal will  usually  defer  to  findings  of  fact  by 
the  court,  such  findings  are  not  conclusive,  and 
will  not  be  upheld  if  contrary  to  the  preponder- 
ance of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  8990-S992 ;  Dec.  Dig.  «=> 
1012.1 

2.  MnNICIFAL  COBPOBATIONS  ®=T06  —  Ihjo- 
BIES   TO    PeBSONS    ON    StBEETS — EVIDENCK. 

Evidence  held  insufficient  to  show  that  a 
motorist  whose  car  collided  with  a  newsboy  was 
guilty  of  negligence. 

,  [Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1518;  Dec.  Dig.  ®=> 
706.1 

3.  Municipal  Cobporations  *=3705— Stbbetb 

— CONTBIBUTOBY   NEOLIOENCE. 

Where  a  newsboy  14  years  of  age,  accus- 
tomed to  take  care  of  himself,  stai-ted  at  a  dog 
trot  across  the  street  at  a  point  other  than 
a  crossing  regularly  used  for  pedestrians  and 
ran  Into  an  automobile,  be  was  guilty  of  con- 
tributory negligence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1515-1517;  Dec. 
Dig.  <S=705.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  M.  A.  Daugherty  and  Frank 
Daugherty,  by  M.  A  Daugherty,  his  guard- 
ian, against  the  Metropolitan  Motor  Car 
Company  and  another.  From  Judgment  for 
plaintiffs,  defendants  appeal.  Reversed  and 
remanded,  with  directions  to  dismiss. 

Douglas,  Lane  &■  Douglas,  of  Seattle,  for 
appellants.  Moore  ft  Sweeney,  of  Seattle, 
for  respondents. 

CROW,  J.  Action  by  M  A  Daugherty 
and  Frank  Daugherty,  by  M.  A.  Daugheity,  his 
guardian,  against  the  Metropolitan  Motor  Car 
Company,  a  corporation,  and  Bruce  A.  Griggs, 
to  recover  damages  for  personal  injuries' 
sustained  by  Frank  Daugherty.  From  a 
Judgment  In  plaintiffs'  favor,  the  defendants 
have  appealed. 

The  cause,  which  was  tried  to  the  court 
sitting  without  a  Jury,  is  before  us  for 
trial  de  novo,  and  we  find  it  necessary  to 
consider  only  appellants'  contention  tlmt  tbe 
trial  Judge  erred  In  entering  Judgment  in 
respondents'  favor.  Tbe  preponderance  of 
the  evidence  shows  that  tbe  respondent 
Frank  Daugherty,  who  sues  by  his  guardian, 
was  on  April  29, 1913,  about  14  years  of  age ; 
that  for  some  jvars  prior  thereto  be  had  beei> 
engaged  In  selling  newspapers  on  the  streets 
of  Seattle;  that  for  one  year  he  had  a  news 
stand  at  the  southwest  comer  of  Marion 
street  and  Second  avenue ;  that  Marlon  street 
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rnns  east  and  west,  while  Second  avenue 
runs  north  and  south;  that  on  April  29, 
1913,  the  appellant  Bruce  A.  Griggs,  in 
charge  of  an  automobile  owned  by  the  appel- 
lant.  Metropolitan  Motor  Car  Company,  was 
driving  south  on  the  west  side  of  Second 
avenue,  traveling  6  to  8  miles  per  hour ;  that 
after  he  had  crossed  the  intersection  of 
Marion  street  and  Second  avenue  and  was 
some  little  distance  south  of  the  crossing 
the  respondent  Frank  Daugherty  suddenly 
darted  from  behind  his  news  stand,  ran  di- 
agonally across  Second  avenue  toward  the 
southeast,  collided  with  appellant's  automo- 
bile, and  was  injured.  The  evidence  shows 
that  one  George  W.  Slngler,  who  was  dis- 
tributing afternoon  papers  to  newsboys  and 
news  stands,  was  driving  a  news  cart  north  on 
the  east  side  of  Second  avenue;  that  be  In- 
tended to  deliver  some  papers  to  Frank 
Daugherty,  and  also  present  him  with  a  ball 
which  he  had  earned  as  a  premium;  that 
as  he  came  up  the  street  he  blew  a  whistle 
to  attract  the  attention  of  Daugherty,  who 
immediately  ran  across  the  street  in  a  diag- 
onal direction  to  meet  him,  and  collided  with 
appellant's  automobile;  that  the  appellant 
Griggs,  not  seeing  him  until  he  was  almost 
against  the  machine,  turned  the  automobile 
to  the  left  and  stopped  it,  but  wais  unable 
to  avoid  the  accident,  and  that  the  machine 
did  not  travel  more  than  its  length  after 
its  impact  with  respondent 

[1,  2]  Respondents  contend  that  the  appel- 
lant Griggs  was  negligent  in  driving  the  au- 
tomobile carelessly  and  at  a  rate  of  speed  in 
excess  of  that  allowed  by  the  city  ordinances. 
One  witness  testified  that,  in  his  opinion, 
appellant  was  driving  about  25  miles  per 
hour,  but  other  witnesses  fixed  his  rate  of 
speed  approximately  at  6  to  10  miles  per 
hour.  Had  the  cause  been  tried  by  a  Jury, 
and  had  the  Jury  found  appellant  was  driv- 
ing at  an  unlawful  rate  of  speed,  the  testi- 
mony of  the  single  witness  above  mentioned 
would  be  sufficient  to  sustain  the  verdict, 
and  we  would  not  be  warranted  in  disturbing 
that  finding.  But  the  action  is  before  us  for 
trial  de  novo,  and,  although  we  ordinarily 
adopt  the  findings  of  the  trial  Judge,  we  are 
not  compelled  to  do  so,  if  we  conclude  they 
are  not  supported  by  a  preponderance  of  the 
evidence.  Our  ooncluslon  is  that  the  appel- 
lant was  not  driving  at  an  excessive  or 
dangerous  rate  of  speed.  He  stopped  the  au- 
tomobile within  a  very  few  feet,  which  he 
could  not  have  done  except  when  driving 
slowly  with  the  machine  under  control. 

[3]  Appellants  contend  that  the  respondent 
Frank  Daugherty  was  guilty  of  negligence  on 
his  part,  and  that  his  negligence  was  the 
sole  and  proximate  cause  of  the  accident 
The  evidence  shows  that  respondent  was  ac- 


customed to  bdng  on  the  business  streets  of 
Seattle  selling  papers,  caring  for  himself, 
and  looking  out  for  automobiles.  He  tes- 
tified on  his  direct  examination  that  he  bad 
been  selling  papers  at  Second  avenue  and 
Marlon  street  for  about  one  year;  that  Mr. 
Engler  whistled  for  him;  that  he  Jumped 
off  the  curb  and  started  across  the  street 
between  a  walk  and  a  run;  and  that  the  anto 
Btrudc  him,  which  was  all  he  knew.  On 
cross-examination  he  testified  that  be  Jumped 
oil  the  curb  and  started  diagonally  across 
the  street  in  a  sort  of  a  "dog  trot,"  and  that 
he  did  not  look  north  to  see  if  anything  wa» 
coming.  An  approaching  auto  on  his,  the 
west,  side  of  the  street  would  come  from  the 
north,  if  traveling  in  accordance  with  the 
law.  Other  witnesses  testified  that  be  dart- 
ed from  the  curb ;  that,  without  looking,  he 
ran  rapidly  across  the  street  in  a  diagonal 
direction;  and  that  he  collided  with  the  anto. 
It  is  conceded  that  he  was  not  upon  a  street 
crossing,  where  pedestrians  have  superior 
rights,  and  are  not,  as  a  matter  of  law,, 
required  to  exercise  as  great  a  degree  of 
care  as  they  are  required  to  exercise  at  oth- 
er points.  The  difference  between  the  rela- 
tive rights  of  a  pedestrian  and  those  of 
the  driver  of  an  automobile  at  and  between 
street  crossings  Is  clearly  defined  in  John- 
son V.  Johnson,  147  Pac.  649,  wherein  we  re- 
viewed and  commented  upon  our  previous  de- 
cisions. In  that  case  a  pedestrian  was  injur- 
ed on  a  crossing  where  she  had  a  superior 
right  In  this  case  respondent  was  Injured 
while  running  across  the  street  In  a  diagonal 
direction  a  considerable  distance  south  of 
the  crossing;  the  distance  being  anywhere 
from  16  to  SO  fbet.  In  the  Johnson  Case  w» 
said: 

"If  the  conceded  right  of  way  means  anything 
at  all,  it  puts  the  necessity  of  continuous  ob- 
Bervation  and  avoidance  of  Injury  upon  the 
driver  of  the  automobile  when  approaching  a 
crossing,  just  as  the  necessity  of  the  case  puta 
the  same  nigher  degree  of  care  upon  the  pedes- 
trian at  other  ulaces  than  at  crossings." 

From  remarks  made  by  the  trial  Judge  the 
indications  are  that  he  thought  the  last  clear 
chance  doctrine  should  be  applied,  and  that 
respondent  was  entitled  to  that  chance.  The 
facts  proven  do  not  Justify  any  application 
of  that  doctrine.  The  evidence  indicates 
that  appellant  Griggs  did  not  see  respond- 
ent until  he,  while  running,  was  about  to 
collide  with  the  machine,  and  It  la  clearly 
proven  to  our  satisfaction  that  appellant 
Griggs  did  everything  he  could,  or  that  could 
be  done  by  any  one,  to  avoid  the  accident 
We  are  satisfied  that  the  accident  was  due 
solely  to  respondent's  negligence. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded,  with  instructions  to  dismiss. 

MOUNT,  MAIN,  and  ET.LIS,  JJ.,  concur. 
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BDBWELIj  &  MORrORD.  Inc..  v.  BARNES 

«t  al.    (No.  12234.) 

(Sripreme  Court  «f  Washinxton.    April  17, 
1915.) 

1.  Appeal  and  Bsbob  «=»1011  —  QcEsnoirs 
OP  Fact— C0NCI.UBITKIIKB8  or  Findinqs. 

A  finding  of  the  lower  court  on  conflicting 
evidence  should  not  be  disturbed,  unless  the  Su- 
preme Court  can  aay,  fapon  the  whole  case,  that 
it  is  against  the  preponderance  of  the  evidence. 
VEi.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  8983-3989;  Dec.  Dig.  «=> 
1011.1 

2.  New  Txiai.  «»102  — NBWI.T  DiBOOvnsB 

BVIDENCK. 

Where  it  was  clear  that  plaintiff  was  rely- 
ing upon  the  alleged  agency  01  one  W.,  defend- 
ants should  have  met  the  issue  in  the  first  in- 
stance, and  were  not  entitled  to  a  new  trial  in 
order  to  introduce  evidence  clearly  within  the 
issues  in  the  first  trial,  and  which  was  as  much 
within  their  power  to  produce  then  as  upon  a 
new  triaL 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  i§  207,  210-214;  Dec.  Dig.  «s>102.] 

Department  1.  Appeal  from  Superior 
Coort,  King  Coonty ;  Boyd  3.  Tallman,  Judge. 

Action  by  Bnrwell  &  Morford,  Incorporat- 
ed, against  William  G.  Barnes  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   A£3rmed. 

Preston  &  Thorgrlmson  and  F.  E.  Sansom, 
all  of  Seattle,  for  appellants.  Reeves  Ayl- 
more,  Jr.,  and  Kerr  &  McCord,  all  of  Seattle, 
for  respondent. 

MORRIS,  a  J.  This  is  one  of  those  cases 
where  the  opinion  is  of  no  value,  except  to 
those  directly  interested,  since  the  only  ques- 
tion to  be  decided  is  one  of  fact.  Was  the 
appellant  acting  through  an  agent? 

The  facts  lipon  which  the  decision  must 
rest  are  somewhat  complicated,  involving 
much  conflicting  testimony.  If  the  testimony 
of  J.  A.  Wakefield,  the  alleged  agent,  is  true, 
there  can  be  no  question  as  to  his  agency, 
and  the  lower  court  so  found.  The  testimony 
upon  tills  point  is  so  sharply  in  conflict  that 
it  passes  beyond  the  point  of  mistake,  for- 
getfolness,  or  inadvertence.  Plainly  some  one 
has  placed  the  dollar  above  the  truth. 

(.1]  Amid  such  a  mass  of  conflicting  state- 
ments as  this  record  presents,  it  is  difficult  to 
ascertain  the  truth,  and  for  this  reason  the 
finding  Ot  the  lower  court  should  not  be  dis- 
turbed, unless  we  can  say,  upon  the  whole 
case,  the  preponderance  is  the  other  way. 
We  have  read,  not  only  the  abstract,  but  the 
entire  statement  of  facts,  in  an  endeavor  to 
reach  the  right  conclusica;  and,  having  done 
so,  we  are  not  satisfied  that  the  evidence  pre- 
ptmdeiates  against  the  findings.  Having 
reached  this  conclusion,  the  findings  will  be 
sustained. 

Appellants  urge  that,  even  If  we  should  find 
against  them  on  the  question  of  agency,  the 
act9  relied  upon  to  sustain  the  findings  in  one 
essential  were  unauthorized  and  without  rat- 


ification. To  our  mind  the  question  of  ratlr 
ficatlon,  in  so  far  as  we  find  it  here  involv- 
ed, is  clearer  and  more  satisfying  in  favor  of 
the  findings  than  is  the  primary  one  of 
agency. 

[2]  A  new  trial  Is  asked  for  upon  the 
ground  of  newly  discovered  evidence.  This 
evidence  is  from  one  of  the  attorneys  who 
represented  aiHDellants  at  the  time  of  the 
transaction,  but  who  had  removed  from  Se- 
attle at  the  time  of  the  trial.  We  do  not 
think  the  showing  is  sufficient.  There  is  no 
good  reason  why  this  attorney's  evidence 
should  not  have  been  procured  at  this  trial, 
as  it  is  clear  from  the  complaint  that  the  re- 
spondent was  relying  upon  the  alleged  agency 
of  Wakefield.  This  issue  being  tendered,  ap- 
pellants should  have  met  it  in  the  first  In- 
stance, and  cannot  now  be  given  a  second 
trial  In  order  to  Introduce  evidence  which 
was  clearly  within  the  issues  they  were  call- 
ed upon  to  meet  At  the  first  trial,  and  which 
was  as  much  vrithin  their  power  to  produce 
then  as  it  would  be  in  case  of  a  new  triaL 

The  judgment  is  affirmed. 

MOUNT,  PARKER,  CHADWICK,  and 
HOLCOMB,  JJ.,  concur. 


(6t  Colo.  214) 
SPICER  V.  MAOHETTB.     (No.  8106.) 
(Supreme  Court  of  Colorado.    April  5,  1915.) 

Landiabd  and  Tenant  «s>166  —  Liabiutt 
or  Landlord  —  Impukd  Aobbeubnt  to 
Make  Repaibs. 

A  tenant  entering  into  and  continuing  to 
occupy  the  premises  under  a  lease  containing  no 
stipulation  for  repairs  by  the  landlord  may  not 
recover  for  damages  to  his  goods  caused  by  rain 
falling  through  a  defective  skylight,  for  there 
is  no  implied  contract  that  the  premises  are  or 
will  continue  reasonably  fit  for  occupancy. 

[Ed.  Note. — For  other  cases,  see  Ijandlord  and 
Tenant,  Cent.  Dig.  ft  647-655,  657-060;  Dec. 
Dig.  «8=9l6C.] 

E^or  to  County  (3ourt,  City  and  County  ot 
Denver;   William  C.  Hood,  Judge. 

Action  between  Alonso  Spicer  and  Charles 
C.  Machette.  There  was  a  Judgment  for  the 
latter,  and  the  former  brings  error.  Re- 
versed. 

John  Paul  Lee,  of  Eaton,  and  Robinson  & 
Robinson,  of  Denver,  for  plaintiff  in  error. 
H.  A.  Hicks  and  Charles.  Roach,  both  of  Den- 
ver, for  defendant  in  error. 

SCOTT,  J.  This  action  was  instituted  by 
the  plaintiff  in  error  before  a  Justice  of  the 
peace  in  and  for  the  dty  and  county  of  Den- 
ver, and  hence  there  are  no  pleadings.  Judg- 
ment was  there  rendered  against  the  defend- 
ant in  ert-or  in  the  sum  of  $13.50.  Appeal 
was  taken  to  the  county  court,  where  the 
case  was  tried  to  the  court  without  a  Jury. 

The  action  was  for  recovery  for  the  rent 
of  certain  rooms,  in  the  sum  of  ^ISJBO,  and 
for  damages  to  a  skylight,  in  the  sum  ot 
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$2.50.  The  defendant  asked,  by  way  of  coun- 
terclaim, damages  to  certain  clothing  and 
goods  by  reason  of  Injury  thereto  caused  by 
rain  coming  through  the  defective  skylight, 
which  defect  It  was  contended  was  occasioned 
by  the  decay  of  the  wood  framework,  which 
caused  the  heavy  gUss  to  break  through. 
Judgment  was  rendered  In  favor  of  the  de- 
fendant in  error  on  his  counterclaim  in  the 
sum  of  $90.50.  The  Judgment  in  favor  of  the 
defendant  in  error  was  based  on  his  counter- 
claim for  damage  to  the  gopds  alleged  to 
have  occurred  because  of  rain  falling  through 
the  defective  skylight. 

It  is  contended  by  the  plalntUt  in  error 
that,  under  the  facts  of  this  case,  recovery 
cannot  be  had,  as  a  matter  of  law.  The  de- 
fendant in  error  had  occupied  the  leased 
premises  as  a  place  of  residence  for  a  year 
prior  to  the  alleged  damage  to  his  goods,  un- 
der a  verbal  lease  from  month  to  montlu 
There  is  no  evidence  of  any  special  agreement 
as  to  repairs.  T/nder  this  state  of  facts,  the 
defendant  in  error  was  not  entitled  to  re- 
cover. 

There  is  no  implied  contract  in  a  lease 
that  the  building  let  is  well  constructed,  or 
safe,  or  reasonably  fit  for  occupancy,  or  that 
It  will  continue  In  a  habitable  condition.  Da- 
vidson V.  Fischer,  11  Colo.  683,  19  Pac.  652,  7 
Am.  St  Rep.  267;  Thum  v.  Rhodes,  12  Colo. 
App.  246,  56  Pac.  264.  In  the  absence  of  an 
express  agreement  to  the  contrary.  If  the 
tenant  has  eqnal  means  of  information  with 
his  lessor,  then  his  entrjr  into  defective  or 
dangerous  premises,  or  his  continued  occu- 
pancy thereof,  and  the  consequent  loss  or  in- 
Jury  which  be  sustains,  are  attributable  to 
his  own  negligence.  In  such  case  the  rule  of 
caveat  emptor  applies;  he  assumes  the  risk; 
and  no  liability  attaches  to  the  landlord. 
Thum  V.  Rhodes,  supra ;  24  Cyc.  1081. 

The  Judgment  is  reversed. 

6ABBERT,  C  J.,  and  GASRIQUBS.  J., 
concur. 


(59  Colo.   159) 

STADLER  V.  PEOPLE.    (No.  7932.) 
(Supreme  Court  of  Colorado.     April  6,  1915.) 

1.  Poisons  «=>9— Sale  of  Cocainb— Pbosb- 
cxrrioN— SuFnciENCT  of  Evidence. 

Evidence  on  tbe  prosecution  of  a  practicing 
physician  for  tbe  unlawful  sale  of  cocaine  held 
insufficient  to  show  that  the  powder  delivered 
contained  cocaine. 

[Ed.  Note. — For  other  cases,  see  Poisons,  Cent 
Dig.  jl  6 ;  Dec.  Dig.  <3=»0.] 

2.  Cbiminal  Law  ^=»47S)— Evidence  —  Ex- 

PEBT  TESTIMONT— yUALIFICATIOI*. 

On  sucb  prosecution  two  physicians  who 
tested  the  powder  sold  by  defendant  by  tasting 
only  were  not  qualified  thereby  to  testify  that  it 
contained  cocaine,  in  view  of  an  undisputed 
medical  authority  statins  that  there  was  no 
sinxle  characteristic  test  for  cocaine. 

[B3d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1067,  1068;  Dec.  Dig.  <8= 
479.] 

Garrisrues,  J.,  dissenting. 


En  Banc.  Error  to  Ouray  County  (3ourt; 
John  P.  Dougherty,  Judge. 

Lester  C.  Stadler  was  convicted  of  unlaw- 
fully selling  cocaine  and  be  brings  error.'  Re- 
versed. 

C^rl  J.  Slgfrid,  of  Ouray,  for  plaintiff  in 
error.  Fred  Farrar,  Atty.  Gen.,  and  Frank 
C.  West,  Asst  Atty.  Gen.,  for  tbe  People. 


SCOTT,  J.  The  plaintiff  in  error  was  con- 
victed in  the  county  court  of  Ouray  county, 
upon  an  information  charging  as  follows : 

"Lester  G.  Stadler.  late  of  the  county  of 
Ouray,  state  of  Colorado,  on  or  about  the  10th 
day  of  July,  in  the  year  of  our  l«rd  1912,  at 
and  within  the  county  aforesaid,  did  unlawfully 
sell  to  one  Ralph  M.  Williams  a  certain  com- 
pound, mixture,  and  product  of  which  tbe  salts 
of  cocaine  was  constituent  and  ingredient" 

The  assignments  of  error,  sought  to  be  con- 
sidered in  the  determination  of  this  case 
are :  (1)  That  if  there  was  any  offense  com- 
mitted, it  was  solely  at  the  instigation  and 
Inducement  of  the  sheriff  of  tbe  county,  and 
for  such  reason  there  can  be  no  conviction; 
(2)  that  the  evidence  la  insufficient  to  sus- 
tain a  conviction. 

It  appears  that  the  plaintiff  in  error  was, 
at  tbe  time  of  trial,  a  physician  of  some 
30  years*  practice,  18  of  which  had  been  in 
the  city  of  Ouray,  in  the  said  county. 

The  testimony  of  the  people  is  to  the  effect, 
that  R.  A.  McKnIght,  sheriff  of  Ouray  coun- 
ty, procured  one  Ralph  Williams,  who  ad- 
mits that  be  is  given  to  the  use  of  cocaine 
and  liquor,  to  go  to  the  office  of  the  defend- 
ant and  purchase  cocaine.  For  this  purpose 
the  sheriff  gave  Williams  $1  with  which  to 
make  tbe  purchase.  The  sheriff  then  pro- 
cured one  Humphries,  who  was  the  town 
marshal  of  Ouray,  to  be  present  when  Wil- 
liams should  go  to  the  physician's  office,  with 
instructions  that  upon  his  return  to  the 
street  he  was  to  receive  from  Williams  the 
cocaine  so  intended  to  be  purchased.  Wil- 
liams went  to  the  physician's  office,  which 
was  in  the  upper  story  of  the  building  oc- 
cupied by  him,  and  upon  returning  and  after 
reaching  the  street  Humphries  met  hlra  and 
took  tbe  powder  from  his  pocket  which  it 
is  claimed  contained  cocaine.  The  sheriff, 
Williams  and  Humphries,  all  understood  be- 
fore the  occurrence  the  part  that  each  was 
to  play  in  the  transaction.  Williams  says 
that  he  went  to  the  doctor's  office  and  said 
to  him,  "What  Is  tbe  chance  to  get  a  dol- 
lar's worth  of  cocaine,"  to  this  he  says  the 
doctor  replied,  "I  guess  it  will  be  all  right" 
and  then  went  into  another  room  and  procur- 
ed the  powder  for  which  Williams  paid  him 
the  dollar,  given  him  by  the  sheriff,  and 
went  out  Upon  cross-examination,  Wllllains 
three  times  contradicts  his  testimony  in  this 
respect,  and  says  that  he  did  not  mention 
cocaine,  but  asked  for  "some  stnfT';  tbat  be 
did  not  give  any  name  at  all ;   again  tbat  he 
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"wanted  some  of  that  stufE  for  bis  lady 
friends."  He  further  says  that  be  went  to 
tbe  doctor's  office  for  the  sole  purpose  of 
baring  hln)  arrested,  and  that  he  had  no  In- 
tention of  using  the  cocaine,  but  Intended 
glmply  to  get  It  as  evidence  upon  which  to 
convict  the  defendant 

Tbe  testimony  shows  that  the  defendant 
does  not  keep  drugs  of  any  character  for 
sale,  but  that  he  carrys  medicines,  which  be 
nses  solely  in  his  practice. 

Tbe  defendant  testified  as  to  the  dream- 
stances  under  which  Williams  procured  the 
powder  upon  which  the  complaint  is  based, 
as  follows : 

"He  came  in  on  the  evening  of  July  lOtb; 
be  gmelled  of  liquor  and  was  ahalcy.  I  noticed 
unsteadiness  in  his  gait,  and  had  difficulty  in 
understanding  him.  He  said  he  would  like  some 
medicine,  and  I  asked  him,  "for  what?  To 
brace  you  up  and  quiet  you?'  And  be  said, 
"Tes."  I  gave  him  a  powder.  It  contained 
five  grains  of  chloretone,  about  three  grains  of 
scetanilid,  and  a  grain  of  caifeine,  and  a  sixtieth 
of  a  grain  of  di^taline.  Chloretone  does  not 
contain  any  cocame.'* 

He  says,  further,  that  he  charged  WilUams 
(1  for  the  prescription  and  medicine. 

[1,2]  We  do  not  find  it  necessary  to  de- 
termine the  first  assignment  of  error,  for 
the  reason  tliat  it  is  quite  clear  that  the 
evidence  is  not  sufficient  to  sustain  a  convic- 
tion under  the  information. 

That  Williams  was  in  the  apparent  dis- 
tressing physical  condition  at  the  time,  as 
testified  by  the  defendant,  is  not  disputed, 
nor  is  it  denied  that  the  doctor  gave  bim 
bnt  one  powder  for  a  single'  dose,  or  that 
the  powder  did  not  contain  each  and  all  of 
the  ingredients  as  testified  by  the  defendant. 

The  only  testimony  upon  tbe  part  of  tbe 
people  tending  to  show  that  tbe  powder 
contained  cocaine  was  that  of  two  physi- 
cians, Sicltenberger  and  Crosby,  l>otb  admit- 
tedly unfriendly  to  the  defendant,  each  of 
whom  testified  that  be  tested  the  powder 
by  tasting  the  contents  only,  and  upon  such 
test  pronounced  that  it  contained  cocaine. 
Upon  cross-examination  each  of  these  wit- 
nesses was  presented  a  medical  work  and  bis 
attention  called  to  tbe  following  statement 
therein  by  tbe  author : 

"Cocaine  responds  to  all  the  general  tests  for 
alkaloids,  giving  precipitates  for  tannic  acid, 
picric  acid,  solutions  of  iodine,,  etc.,  but  these 
are  not  distinctive  nor,  unfortunately,  do  we 
possess  at  the  present  time  any  one  character- 
istic test  for  this  alkaloid." 

Dr.  Sickenberger  upon  that  matter  testi- 
fied as  follows: 

"Q.  Do  you  agree  that  Dr.  Haines  is  right 
about  that  statement  or  not?  A.  I  am  not  able 
to  judge  about  that  I  am  not  qaalified  to  judge 
whether  Dr.  Haines  is  right  or  wrong." 

Dr.  Crosby  testified  concerning  the  state- 
ment from  tbe  medical  worlc  as  follows: 


"Q.  Do  you  agree  or  disagree  with  this  state- 
ment? A.  I  would  not  disagree  if  you  confine 
that  to  the  chemical  test  Q.  But  your  claim  is 
that  while  they  have  no  absolutely  certain  chem- 
ical test  by  way  of  reaction  on  this  alkaloid 
cocaine,  there  is  the  tasting  test  which  you  can 
absolutely  determine  it  by?  A.  I  do  not  claim 
that  they  have  no  chemical  test  by  which  they 
can  determine  cocaine,  but  I  am  not  familiar 
with  it" 

There  Is  no  contention  that  tbe  medical 
work  referred  to  is  not  standard  authority 
on  tbe  subject  and  it  will  be  seen  that  nei- 
ther of  the  witnesses  disputes  the  correctness 
of  the  statement  of  fact  therein  made.  Yet 
the  only  test  upon  which  these  witnesses  bas- 
ed their  conclusion  that  the  powder  contain- 
ed cocaine  was  by  that  of  taste.  The  testi- 
mony of  these  witnesses  can  be  no  stronger 
than  tbe  expression  of  an  opinion  based  ou 
taste  alone.  Neither  do  we  gather  that  there 
was  other  intention  on  tbe  part  of  either. 
That  the  powder  contained  cocaine  must  be 
proven  as  any  other  material  fact  beyond  a 
reasonable  doubt,  before  conviction  can  l>e 
had  in  this  casa  Plainly  tbe  witnesses  were 
not  qualified,  by  the  alleged  test  made,  to  so 
testify. 

That  cocaine  was  sought  to  be  purchased 
or  intended  to  be  sold  rests  wholly  upon  the 
testimony  of  Williams.  This  testimony  can- 
not be  read  without  a  strong  conviction  that 
the  witness  is  given  to  tbe  use  of  dope  and 
liquor,  and  Is  unreliable  and  untruthful. 
Indeed,  it  appears  that  the  sheriff  himself 
did  not  trust  bim,  for  he  bad  an  officer  meet 
bim  as  be  came  down  tbe  stairway  from  the 
doctor's  office,  and  who  there  took  the  pow- 
der from  him.  As  further  illustrating  tbe 
unreliability  of  tbe  testimony  of  the  witness, 
he  makes  the  following  contradictory  state- 
ments in  bis  direct  examination : 

"On  July  19th,  in  the  evening,  I  went  to  Dr. 
Stadler's  office.  I  sat  down  for  a  while  and 
said,  'What  is  the  chance  to  get  a  dollar's  worth 
of  cocaine?'  He  said,  'I  guess  it  will  be  all 
right;  take  a  chair.'  I  took  a  chair  and  pretty 
soon  after  be  bad  weighed  it  out  I  took  the 
package  and  went  downstairs." 

Again,  be  says: 

"I  saw  Mr.  Humphries  at  the  time  I  went  up, 
and  knew  he  was  there  to  search  me  when  I 
came  down.  I  did  not  stay  in  Or.  Stadler's 
office  over  10  minutes.  I  did  not  sit  down ; 
stood  up  at  the  table  all  the  time  looking  through 
a  magazine.  The  doctor  went  into  another  room 
to  get  tbe  medidne." 

To  permit  conviction  upon  a  criminal 
charge  solely  upon  the  testimony  of  such  a 
witness  would  l>e  to  sanction  a  mockery  o'f 
Justice. 

We  are  clearly  of  the  opinion  that  tbe  tes- 
timony in  this  case  is  palpably  insaffldent 
upon  which  to  sustain  the  verdict 

The  Judgment  is  reversed. 

OARRIGUKS.  J.,  dissents. 
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(59  Colo.  144) 

WAIiLAGB  T.  COLLIEB  et  tL     (Mo.  7901.) 

(Supreme  Court  of  Colorado.     April  S,  1915.) 

1.  PI.KADIKO  «=9l87,  S43— MonoR  tob  Judo- 
ifXRT— Demcbbeb  to  Pleadutgs. 

Where  the  complaint  and  answer  to  the 
cross-complaint  did  not  show  affirmatively  that 
plaintiff  was  without  merit  and  presented  dis- 
puted iaaues  of  fact,  a  motion  by  cross^omplain- 
ant  for  Judgment  could  not  take  the  place  of  de- 
murrer to  the  complaint  and  answer,  thonsh 
they  were  insufficient,  and  thereby  cut  off  the 
right  to  apply  to  the  court  for  leave  to  amend. 
[Ed.  Note.— For  other  cases,  see  Pleadinx, 
Cent  Dig.  |i  40O,  1048-1051;  Dec.  Dig.  «=> 
187,  843J 

2.  Pleaoiko  «=3343— Judgmxiit  on  Pixad- 
iNos— IssuBS  or  Fact. 

Where  allegations  of  a  crosa-complaint  were 
denied  in  plaintiff's  answer  thereto,  a  Judgment 
for  cross-complainant  on  the  pleadings  waa  im' 
proper. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  1048-1051;   Dec.  Dig.  <8=>343.1 

3.  Pij:adino  «=>187,  343— iNBumciBHOT  — 
Dbitubreb— Motion  fob  Juoohbnt. 

Insufficiencv  of  answer  to  cross-complaint 
most  be  raised  by  demurrer,  and  not  by  motion 
for  judgment  on  the  pleadings  for  cross-com- 
plainant 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SI  400,  1048-1051;  Dec.  Dig.  «=» 
187,  343.1 

4.  Pleaoino  4=9343  —  Judomknt  oh  Pixad- 
INOS— Issues  of  Fact. 

Where  a  plea  of  limitations  waa  met  in  the 
complaint  and  answer  to  the  plea,  which  made 
an  issue  of  fact,  which  could  not  be  disposed  of 
against  plaintiff  without  trial,  a  judgment  on 
the  pleadings  was  improper. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |$  1048-1051;    Dec.  Dig.  «s!>34S.] 

Error  to  District  Court,  Huerfano  County ; 
Henry  Hunter,  Judge. 

Action  by  F.  B.  Wallace  against  F.  B.  Col- 
lier and  others,  in  wbicb  defendant  Ck>lUer 
appeared  and  answered  and  flied  a  cross- 
complaint  against  plaintiff  and  certain  of 
the  defendants.  There  was  a  judgment  on 
the  pleadings  in  favor  of  defendant  Collier, 
and  plainticr  brings  error.  Reversed  and  re- 
manded. 

W.  M.  Swift,  of  Colorado  Springs,  and  Ed- 
ward C.  Stlmson  and  Page  M.  Brereton,  both 
of  Denver,  for  plalntia  in  error.  F.  B.  Tif- 
fany, of  Denver,  for  defendant  In  error  Ccl- 
Uer. 

HILLs  J.  The  plaintiff  In  error  Is  a  stock- 
holder lit  the  Denver  Copper  Mining  &  Leas- 
ing Company,  and  brings  this  action  as  such, 
alleging  one  of  the  recognized  reasons,  and 
makes  It  a  party  defendant  The  amended 
complaint  is  voluminoua  We  shall  not  at- 
tempt to  analyze  It  Among  other  things.  It 
charges,  in  substance,  that  the  defendants 
Collier  and  Curtis  entered  Into  a  conspiracy, 
the  purpose  of  which  was  to  vest  the  title 
tu  <-erta!u  coal  lands  in  the  defendant  the 
United  States  Fuel  C!ompany,  and  to  cause 
the  stock  of  that  company  to  be  issued  to 
Collier  as  the  purchase  price  of  the  land,  al- 
though   the    defendant    the    Denver   Copper 


Mining  ft  Leasing  Ck>mpany  antborlzed  the 
organization  of  the  fuel  company  upon  Its 
behalf  as  a  snbsidiary  company,  paid  all  ex- 
penses for  Its  incorporation,  and  famished 
the  money  with  which  the  coal  lands  should 
be  bought,  and  gave  to  Its  secretary,  Curtis, 
the  money  for  this  puri>0Be,  and  that  Cnrtis 
turned  over  to  COlller  a  sum  of  money  more 
than  sufficient  to  pay  for  the  land;  that 
CMrtls  had  an  option  for  the  purchase  of  this 
land  at  the  price  of  $760 ;  that  be  held  this 
t^tlon  for  the  copper  comi)any ;  that  be  and 
Ck>lller  entered  into  an  agreement  by  which 
Collier  was  to  take  the  land  and  turn  It  over 
to  the  copper  company's  subsidiary  company, 
the  fuel  company,  for  its  entire  capital  stock, 
and  that  Collier  was  to  then  give  Curtis  the 
right  to  purchase  all  the  fuel  company's  stock 
for  $6,600,  which  was  much  more  than  the 
valne  of  the  land ;  that  this  agreement  was 
carried  out  to  the  extent  the  title  was  thus 
taken,  and  the  stock  of  the  fuel  company  is- 
sued to  C!ollier,  and  a  payment  made  by  Cur- 
tis to  Collier,  which  was  practically  the 
amount  stated  as  the  value  of  the  land,  and 
that  Curtis  and  Collier  thus  sought  to  de- 
prive the  cc^per  company  of  the  ownership 
of  the  property  to  which  It  was  actually  en- 
titled, and  for  which  it  bad  actually  paid; 
that  Collier  turned  over  to  Curtis,  as  trustee 
all  of  the  capital  stock  of  the  fuel  company, 
etc.,  the  stock  books,  the  company's  seal,  and 
all  other  papers  of  the  company,  all  of  whldi 
It  Is  alleged  ttiat  (Turtis  held  as  trustee  tor 
the  copper  company ;  that  Collier  then  re- 
signed from  the  board  of  directors  of  the 
fuel  company,  and  that  on  the  same  day,  by 
action  of  that  company's  directors  (they  be- 
ing Curtis  and  Us  immediate  family,  etc.) 
all  the  stoclcs,  bonds,  stock  l>ooks,  etc,  of  the 
fuel  company  were  pledged  to  the  defendant 
Costigan  for  a  loan  of  $2,500  made  ostensibly 
to  the  fuel  company ;  that  C^tigan  had  full 
knowledge  at  the  time  as  to  the  real  owner- 
ship of  the  stock  by  the  C(q;>per  company; 
that  this  attentpted  iriedge  of  the  fuel  compa- 
ny's stock  and  other  property  was  without 
authority  of  its  stockholders,  as  by  law  re- 
quired; that  this  fact  was  also  known  to 
Costigan;  that,  with  knowledge  of  these 
facts,  (Costigan  purported  to  sell  this  note  to 
Collier  and  turn  to  him  this  security;  that 
Collier  proceeded  to  advertise  and  to  sell  it. 
and  bought  It  all  in  himself;  that  thereafter 
be  caused  the  fuel  company,  which  be  then 
claimed  to  control  by  virtue  of  his  claim  of 
ownership  of  all  the  stock  and  bonds,  etc., 
to  convey  all  the  coal  land  mentioned  In  the 
complaint  to  himself.  The  usual  allegations 
of  conspiracy,  fraud,  Icnowledge  of  all  facts, 
etc.,  are  set  forth  throughout  the  complaint 
The  defendant  Collier  answered.  All  of 
the  other  defendants  allowed  default  to  go 
against  them.  In  his  answer,  Collier  denies 
all  acts  of  fraud,  conspiracy,  etc.,  and  each 
and  every  allegation  in  the  couipiaint,  except 
certain  ones  as  therein  admitted.    These  re- 
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far  to  IncorporatlnK  the  fael  company,  etc., 
and  as  to  certain  persons  b^ng  officers  there- 
of. He  admits  the  ezecntlon  of  certain  In- 
stroments  referred  to.  Including  the  Ck>stlgBn 
note,  and  the  pledging  of  the  security  and  Its 
sale  and  assignment  to  him,  etc.  He  then 
pleads  facts  -whereby  he  attempts  to  Justify 
the  regularity  of  these  proceedings,  etc.  By 
croes-complalnt  against  the  plalntUf ,  the  de- 
fendants E.  B.  Onrtis,  the  copper  company, 
and  the  fuel  company,  the  defendant  Collier 
alleges  that  he  sold  and  conveyed  to  the  fuel 
company  certain  lands,  describing  them,  for 
$5,600,  whldi  be  alleges  the  fuel  company 
agreed  to  pay  within  90  days;  that  it  was 
lndel>ted  to  blm  $4,066.62  of  this  amount; 
that  he  has  a  vendor's  Hen  upon  this  land 
for  this  amount  This  Is  followed  with  a 
history  somewhat  similar  to  that  set  forth 
In  the  plalntlCTs  complaint  concerning  the 
pledging  of  the  fuel  company's  stock,  etc, 
for  the  $2,500  loan  to  Costlgan,  its  assign- 
ment to  Collier,  his  sale  of  the  securities,  etc., 
the  amount  received  therefor,  which  was  not 
enough  to  pay  the  Costlgan  note  and  his  ven- 
dor's lien,  etc.  He  prays  that  he  be  decreed 
the  owner  of  the  securities  sold  to  himself 
under  the  Costlgan  pledge ;  that  the  land  be 
sold ;  that  he  be  reimbursed  this  amount  and 
the  balance  paid  him  upon  account  of  bis 
vendor's  lien ;  for  general  relief,  etc. 

For  a  second  cause  of  action,  he  alleges 
that  he  is  the  owner  and  in  possession  of  the 
lands  described  In  his  first  cause  of  action; 
that  the  plalntiflT,  the  defendant  corporations, 
and  Curtis  claimed  some  interest  therein  ad- 
verse to  him,  which  is  without  right,  etc.; 
that  they  have  no  right,  title,  or  interest 
thereto.  The  prayer  is  that  their  claim  be 
determined  and  held  for  naught,  and  that 
his  title  be  quieted,  etc.  By  replication  the 
plaintiff  denied  all  allegations  of  new  matter 
in  the  answer  and  cross-complaint  constitut- 
ing a  defense  or  counterclaim.  This  is  fol- 
lowed with  numerous  specific  denials  con- 
cerning the  history  of  the  transaction,  the 
bona  fides  of  the  Costlgan  loan,  etc.;  also 
with  general  and  special  denials  of  the  al- 
leged facts  constituting  the  first  cause  of  ac- 
tion set  forth  in  the  croes-complaint-  He  also 
denies  each  and  every  allegation  in  the  sec- 
ond cause  of  action  set  forth  in  l^e  cross- 
complaint,  with  the  exception  be  admits  that 
the  plaintiff,  the  two  corporations,  and  Curtis 
daim  some  estates  or  Interest  in  the  lands, 
and  denies  that  their  said  claim  was  with- 
out risbt,  etc.  Later  on  the  defendant  Col- 
lier filed  an  amendment  to  his  answer  as  & 
third  defense,  wherein  he  alleged  that  the 
cause  of  action  set  forth  In  the  amended 
complaint  did  not  accrue  within  three  years 
prior  to  the  commencement  of  the  action.  By 
answer  this  is  denied,  with  the  further  al- 
legation that  the  cause  of  action  did  accrue 
within  three  years  prior  to  the  commence- 
ment of  the  action,  and  that  the  plaintiff 
only  discovered  the  facts  stated  In  his  amend- 
ed complaint,  and  upon  which  bb  predicates 


his  cause  of  action,  about  six  months  prior  to 
bringing  it,  that  prior  to  which  time  he  was 
ignorant  of  the  fraud  of  which  he  complains, 
and  had  no  notice  or  knowledge  until  that 
time,  etc. 

[1]  Upon  the  Issues  as  thus  made,  the  court 
sustained  the  defendant  Collier's  motion  foi 
Judgmoit  upon  the  pleadings,  and  entered 
Its  decree  adjudging  that  he  was  the  owner 
of  the  stocks,  bonds,  etc.,  of  the  fuel  com- 
pany bought  by  htm  at  the  sale,  etc.;  also 
that  be  is  the  owner  of  the  land  In  question, 
and  that  his  title  be  quieted  thereto,  etc. 
In  this  the  trial  court  erred.  There  were 
material  disputed  issues  of  fact  presented  by 
the  pleadings  upon  many  points  in  the  case, 
and  whether  the  complaint  and  answer  to 
the_  cross-complaint  were  good,  as  they  stood, 
is  immaterial.  Tbey  do  not  affirmatively 
show  that  the  plaintiff  was  without  right, 
for  which  reason  this  motion  could  not  take 
the  place  of  a  demurrer,  and  thereby  cut  off 
the  plaintiff's  right  of  again  requesting  the 
court,  in  the  exercise  of  a  sound  discretion, 
to  be  allowed  to  am»id. 

In  Williams  v.  Fuel  Company,  66  Colo.  133, 
133  Pac.  742,  the  syllabus  states: 

"Judgment  on  the  pleadinca  Is  not  to  be 
awarded  for  mere  insufficiency  in  the  party's 
averments.  It  must  affirmatively  appear  that 
he  is  without  right." 

In  Richards  v.  Stewart,  63  Colo.  206,  124 
Pac  740,.  the  syllabus  states: 

"A  motion  for  judgment  on  the  pleadinm  can- 
not be  entertained  where  a  material  issue  of 
fact  is  tendered." 

In  Whitehead  v.  Johnson,  61  Colo.  687, 
119  Pac  472,  the  syllabus  states: 

"A  motion  for  judgment  on  the  pleadings  can- 
not t>e  converted  into  a  demurrer  to  the  com- 
plaint" 

In  Harris  v.  Harris,  0  Colo.  App.  211,  216, 
47  Pac.  841,  843,  in  commenting  upon  such 
a  motion.  It  Is  saldi 

"The  motion  for  judgment  cannot  be  substitut- 
ed in  the  place  of  a  demurrer  and  preclude 
amendments." 

These  rules  are  well  settled  In  this  Juris- 
diction, and  the  opinions  In  these  cases  dem- 
onstrate that  the  defendant  was  not  enti- 
tled to  Judgment  on  the  pleadings  on  the 
Issues  made  or  attempted  to  be  made  by  the 
plaintiff. 

[2]  If  the  first  cause  of  action  in  defend- 
ants' cross-complaint  was  good  In  the  way 
pleaded  (which  is  challenged),  many  parts 
thereof  were  denied  in  the  plaintiff's  answer 
thereto.  This  called  for  proof  to  support 
them;  for  which  reason  Judgment  on  the 
pleadings  was  not  proper.  Richards  v. 
Stewart,  53  Colo.  205,  124  Pac  740. 

[3]  The  second  counterclaim  seeks  to  quiet 
title  to .  certain  lands.  The  plaintiff  urges 
that  It  nowhere  appears  that  this  land  is 
the  same  land  mentioned  or  referred  to  in 
the  complaint,  for  which  reason  this  cause  of 
action  is  not  one  that  can  be  injected  into 
this  suit  by  way  of  a  cross-complaint;  that 
on  the  other  band.  If  it  Is  held  to  be  the 
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same  land,  then  tbe  cross-complaint  Is  mere- 
ly an  affirmative  denial  to  the  claim  of  tbe 
plalnUff;  that  tbe  beneficial  title  to  tbe  land 
is  In  tbe  copper  company,  and  In  sucb  case  is 
not  authorized  by  tbe  Code.  We  deem  it  un- 
necessary to  determine  tbese  contentions, 
for  tbe  reason  that  tbe  plaintiCTs  answer  de- 
nies the  allegatlona  of  title  and  possession. 
It  admits  that  the  plaintiff  and  tbe  defend- 
ant corporations  and  Curtis  claim  some  in- 
terest or  estate  in  this  land  adverse  to  tbe 
defendant,  and  denies  that  their  said  claim 
is  without  right,  etc.  Material  allegations 
were  thus  denied,  for  which  reason,  assum- 
ing that  this  was  the  same  land  covered  by 
tbe  complaint,  and  that  this  cross-complaint 
is  proper  in  this  action,  and  that  the  answer 
is  defective  in  not  setting  forth  tbe  nature 
of  plaintiff's  alleged  interest  or  title,  as  la 
urged,  it  did  not  show  affirmatively  that  he 
was  without  right,  and  for  which  xeason 
tbe  sufficiency  of  'ills  answer  should  have 
been  raised  by  demurrer,  instead  of  by  mo- 
tion for  Judgment  on  tbe  pleadings,  which 
cut  off  bis  right  to  amend. 

[4]  Tbe  plea  of  tbe  statute  of  limitations, 
if  properly  allowed,  in  the  way  of  an  amend- 
ment— a  question  unnecessary  to  determine 
— was  fully  met  in  the  complaint  and  by  tbe 
answer  to  this  plea,  which  made  an  Issue  of 
fact  thereon  that  could  not  be  disposed  of 
against  tbe  plaintiff  without  trial.  Morgan 
V.  King,  27  Colo.  530,  63  Pac  416;  Bohm  v. 
Bohm,  9  Colo.  100,   10  Pac.  790. 

For  the  reasons  stated,  the  judgment  Is 
reversed,  and  cause  remanded  for  further 
proceedings  in  harmony  with  the  views 
herein  expressed.  The  parties  will  be  per- 
mitted to  amend  their  pleadings  as  they  may 
be  advised. 

Reversed  and  remanded. 

GABBERT,  C.  J.,  and  TELLER,  J„  con- 
cur. 

(69  Colo.    124) 

flBALT  T.  CITY  OF  DELTA.  (No.  7358.) 
(iSupreme  Court  of  Colorado.  April  6,  1915.) 
EWTRENT  Domain  «s>46  —  GonoEMNATioif — 

POWEB. 

Cities,  while  granted  the  right  to  condemn  a 
way  for  sewers,  are  not  given  power  to  condemn 
a  public  stream  to  make  it  a  part  of  the  sewer 
system,  and  hence  a  judsment,  condemning  ri- 
parian property  and  givint;  the  cit.v  a  right  to 
use  the  stream  for  a  sewer,  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  U  91-93;   Dec.  Dig.  «s>46.1 

En  Banc  Appeal  from  District  Court,  Del- 
ta County;  Sprlgg  Shackelford,  Judge. 

Eminent  domain  by  the  City  of  Delta 
against  Edward  Healy.  From  a  Judgment 
for  condemnor,  defendant  appeals.  Reversed 
and  remanded,  with  direction  to  dismiss. 

Sherman,  Moyniban  &  Shermon.  of  Mont- 
rose, for  appellant  I.  N.  Stevens,  G.  Q.  Ricb- 
uiond,  and  C.  A.  Prentice,  all  of  Denver, 
amici  curlip. 


TELLER.  J.  In  this  cause  tbe  city  of  Del- 
ta, by  proceedings  under  the  Eminent  Do- 
main Act,  obtained  a  Judgment  giving  it  a 
strip  of  land  belonging  to  the  plaintiff  in  er- 
ror, and  constituting  a  part  of  tbe  bed  of  the 
Uneompahgre  river,  with  the  right  to  use 
said  river  for  the  conveyance  of  the  city's 
sewage. 

It  is  assigned  as  error  that  the  court  was 
without  Jurisdiction  to  enter  the  Judgment, 
wliieh,  in  effect,  condemns  the  waters  of  ttie 
river  and  malses  it  a  part  of  the  sewer  sys- 
tem. This  is  the  only  question  necessary  to 
be  considered.  Municipal  corporations  can 
exercise  tbe  right  of  eminent  domain  only  to 
tbe  extent  to  wliicb  the  power  had  been  con- 
ferred upon  them  by  statute. 

"Not  only  must  tbe  authority  to  municipal 
corporations,  or  other  legislative  agento.  to  take 
private  property  be  expressly  conferred,  and 
the  use  for  which  it  is  taken  specified,  bu^  tbe 
power,  with  all  constitutional  and  statutory  lim- 
itations and  directions  for  its  exerci.oe.  must  l>e 
strictly  pursued."  Dillon,  Mun.  Corps.  (5tb 
Ed.)  {  1040. 

See,  also, .  Lewis  on  Eminent  Domain,  | 
240;   Allen  v.  Jones,  47  Ind.  438. 

Tbe  statutes  of  tbe  state  grant  to  munici- 
pal corporations  authority  to  condemn  land 
for  streets,  and  for  other  purposes,  includ- 
ing tbe  right  of  way  for  sewers,  but  we  find 
no  statute  which  provides  for  their  condemn- 
ing a  public  stream  for  the  purpose  of  mak- 
ing It  a  part  of  a  sewer  system. 

There  being  no  statutory  authority  for  the 
proceeding,  the  Judgment  Is  invalid. 

Judgment  is  reversed,  with  directions  to 
dismiss  tbe  cause. 


(5>  Colo.   166) 

BOYD  V.  MUNSON  et  aL    (No.  7991.) 
(Supreme  C^urt  of  Colorado.     April  5,  1915.) 

1.  Taxation  «=s>805  — Tax  Dbbds  — Ldcita- 

TION. 

Rev.  St  1908,  i  5733,  declaring  that  no  ac- 
tion for  the  recovery  of  land  sold  for  taxes  shall 
lie  unless  brought  within  five  years  after  execu- 
tion and  delivery  of  the  deed,  does  not  apply 
to  a  suit  to  quiet  title  brought  by  the  holder  of 
a  tax  deed,  and  in  such  case,  though  the  deed 
be  more  than  five  years  old,  its  validity  can  be 
attacked. 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ff  1593-1597 ;   Dec  Dig.  «=3805.1 

2.  Appeal  and  Ebbob  <^=3l039  —  Review  — 
Habmless  Ebbob. 

Under  Laws  1011,  p.  17,  {  20,  providing 
that  the  Supreme  Court  shall  disregard  any 
error  not  affecting  tbe  substantial  rights,  error 
in  receiving  evidence  of  a  defense  which  was  not 
pleaded  will  be  considered  harmless,  where  the 
pleadings  on  retrial  could  be  amended  so  that 
the  defense  could  be  received. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4075-10»S;  Dec  Dig.  «=» 
1039.] 

B)rror  to  District  Court  Logan  County ;  U. 
P.  Burke,  Judge. 

Suit  to  quiet  title  by  John  H.  Boyd  against 
T.  E.  Munson  and  Charles  Gibson  aud  others. 
There  was  a  Judgment  for  defendant  Gibson,, 
and  plaintiff  brings  error.    Affirmed. 
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McConley  &  Hlnkley,  of  Sterling,  for  plain- 
tiff In  error.  John  F.  Mall,  of  Denrer,  for  de- 
fendants in  error. 

GABBEaiT,  a  J.  Plaintiff  In  error, 
plaintiff  below,  brongbt  an  action  to  quiet 
title  to  a  quarter  section  of  land.  To  this 
action  the  defendants  in  error  were  made  de- 
fendants. The  Munsons  filed  an  answer, 
claiming  to  be  tbe  owners  of  the  property  un- 
der a  tax  deed.  Gibson  answered,  claiming 
to  be  tbe  owner  In  fee  by  mesne  conveyances 
from  the  patentee.  Plaintiff  replied  to  the 
answer  of  the  Munsons,  setting  up  that  he 
was  the  owner  of  the  premises  under  a  tax 
deed,  Issued  by  virtue  of  an  assessment  and 
tax  sale  of  a  later  date  than  the  one  upon 
which  their  deed  was  Issued.  Judgment  was 
for  the  defendant  Gibson. 

Plaintiff,'  to  establish  title,  relied  solely 
upon  his  tax  deed,  which  was  recorded  more 
than  five  years  prior  to  the  commencement 
of  his  action.  This  deed  was  admitted  In 
evidence,  and  also  the  tax  deed  held  by  the 
Munsons.  The  conveyances  by  which  Gibson 
deralgned  title  were  also  admitted.  From 
tbe  evidence  it  appears  that  whatever  title 
the  Munsons  held  had  been  acquired  by  Gib- 
son, and  that  bis  title  as  established  by  tbe 
mesne  conveyances  from  the  patentee,  was 
superior  to  the  title  of  plaintiff,  or  vested  In 
blm  the  title  in  fee  to  the  premises  in  dis- 
pute, unless  the  tax  deed  under  which  plain- 
tiff claimed  was  valid. 

Complaint  is  made  that  the  court  erred  in 
admitting  tbe  Munsons'  tax  deed,  and  the 
muniments  of  title  under  which  Gibson 
claimed.  This,  however,  is  of  no  moment, 
unless  it  appears  the  court  erred  In  admit- 
ting testimony  to  establish  the  Invalidity  of 
plaintiff's  tax  deed.  This  deed  was  valid 
upon  its  face,  and  the  important  question  Is 
whether,'  in  view  of  the  fact  that  it  bad  been 
Issued  and  delivered  more  than  five  years 
prior,  to  the  date  plaintiff  instituted  his  ac- 
tion, testimony  aliunde  was  competent  to  es- 
tablish its  Invalidity.  We  so  limit  tbe  ques- 
tl<Mi  because  it  appears  to  be  conceded  that 
tbe  testimony  established  the  invalidity  of 
tbe  deed,  provided  it  could  be  so  attacked. 
Newcomb  t.  Henderson,  22  Colo.  App.  167, 
122  Pac.  1125. 

II]  Section  6733,  R.  8.,  provides: 

"No  action  for  the  recovery  of  land  sold  for 
taxes  ghall  lie,  unless  tbe  same  be  brought  with- 
in five  years  after  the  execution  and  delivery 
of  the  deed  therefor  by  the  treasurer,  any  law 
to  tbe  contrary  notwitbstaDding." 

It  Is  by  virtue  of  this  section  that  plaintiff 
contends  It  was  error  for  the  court  to  receive 
testimony  to  Impeach  his  tax  deed.  In  Mun- 
son  V.  Marks,  62  Colo.  553,  124  Pac.  187,  it 
was  expressly  ruled  that  this  section  did  not 
npply.  except  to  actions  for  the  recovery  of 
the  land  conveyed  by  a  tax  deed.  This  is  not 
of  thdt'  character.  Plaintiffs  action  is  to 
quiet  title.    Gibson  by  his  answer  claimed  to 


be  the  owner  of  tbe  premises  In  dispute  and, 
in  effect,  sought  to  have  any  clal^  of  title 
thereto  by  plaintiff  declared  to  be  without 
right  The  only  evidence  of  title  on  the  part 
of  plaintiff  was  a  tax  deed,  but  ttie  statute 
which  he  invokes  is  not  a  defense  to  an  ac- 
tion to  quiet  or  remove  a  cloud  from  title; 
hence  It  was  not  error  to  admit  testimony  to 
show  that  tbe  tax  deed  upon  which  plaintiff 
relied  was  invalid.  The  Munson  Case,  above 
referred  to,  has  been  followed  In  Carnahan 
V.  Hughes,  53  Colo.  318,  125  Pac.  116;  Mun- 
son V.  Kelm,  53  Colo.  676,  127  Pac.  1026; 
Foster  v.  Gray,  24  CWo.  App.  247,  133  Pac. 
146;  Eagan  v.  Mahoney,  24  Colo.  App.  285, 
134  Pac.  156;  and  Poage  v.  Rollins,  24  Colo. 
App.  637,  135  Pac  990. 

[2]  It  is  also  contended  that  the  court  err- 
ed in  receiving  testimony  to  impeach  the 
deed,  because  there  was  not  any  pleading  on 
behalf  of  tbe  defendants  raising  this  issue. 
It  is  unnecessary  to  go  Into  this  question.  As 
above  stated,  It  appears  to  be  conceded  that 
tbe  testimony  established  the  invalidity  of 
the  tax  deed,  and,  should  the  Judgment  be 
reversed  for  want  of  a  plea  presenting  this 
question,  a  retrial  with  an  amended  plea 
would  result  in  the  same  Judgment  that  has 
already  been  rendered.  By  section  20,  c.  6, 
Laws  1911,  It  is  expressly  provided  that  the 
Supreme  Court  shall  disregard  any  error  or 
defect  which  does  not  affect  the  substantial 
rights  of  the  parties,  and  that  no  Judgment 
shall  be  reversed  by  reason  of  such  error  or 
defect  Without  so  deciding,  it  may  be  that 
Gibson  could  attack  the  tax  deed  without  a 
plea  assailing  its  validity,  because  he  was  not 
required  to  anticipate  by  answer  that  plaln- 
tl2t  would  attempt  to  establish  his  title  by 
such  deed.  Harrison  v.  Hodges  et  al.,  40 
Colo.  105,  111  Pac.  706. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

GARRIGUES  and  SCOTT,  JJ.,  concur. 


(5>  Colo.  U5) 
DENVER  A  R.  O.  R.  CO.  v.  A.  PETERSON 

GROCERY  CO.    (No.  7818.) 
(Supreme  <3ourt  of  Colorado.     April  5.  1015.) 

1.  Appeal  and  Ebbob  $=»1002  —  Review — 
Verdicts. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3035-3037;  Dec.  Dig.  <S=> 
1002.] 

2.  Carriers  $=>] 34  — Carriage  of  Goods  — 
LiABiLiTT  or  Carrier. 

Where  potatoes  when  delivered  to  a  car- 
rier were  ripe  and  in  isoiind  order,  proof  that, 
when  received  by  the  contiienee.  they  were  in  a 
damafied  condition,  although  shipped  in  refriiter- 
ator  cars,  makes  out  a  prima  facie  case  of  liabil- 
ity against  the  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  SI  588-502.  607;  Dec.  Dig.  «=> 
134.] 
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3.  Tbiai,    «=3260— Instbuctions— Rbfusai,. 

The  refussd  of  instnictioiia  covered  by  those 
given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  651-«S8;   Dec.  Dig.  «=»2e0.] 

4.  Cabbibbs  «=9lS8  —  Gabbiaob  of  Goods  — 

laXITATIOR  OF  LlABILIXr. 

The  provision  in  a  bill  of  lading  that  the 
liability  of  the  carrier  of  goods  for  any  loss  or 
damage  should  be  computed  on  the  basis  of  the 
value  of  the  property,  being  the  bona  fide  invoice 
price,  including  the  freight  charges,  if  prepaid, 
at  the  time  and  place  of  shipment,  is  valid. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  IHg.  Si  66a-«e7,  e99-703V4.  TOS-TIO.  718, 
718%;    Dec.  Dig.  «8=>1B8.1 

6.  Oabbikbs   9=3l36— Gabbiaqi   or   Goods— 

lilABIUTY. 

Notwithstanding  a  provisioB  that  the  Gar> 
rier's  liability  shoald  be  based  on  the  value  of 
the  goods,  including  freight  charges,  if  pre- 
paid, at  the  place  of  shipment,  where  a  shipper 
b  required  to  pay  the  freight  before  being  al- 
lowed even  to  inspect  the  goods  at  place  of  de- 
livery, the  freight  charges  should  be  considered 
in  determining  amount  of  damages  on  injury  to 
shipment. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |{  567-669,  680-6(»,  603%-e04V^; 
Dec.  Dig.  «=>136.1 

Error  to  County  Court,  City  and  County  of 
Denver;   George  W.  Dunn,  Judge. 

Action  by  the  A.  Peterson  Grocery  Com^ 
pany  against  the  Denver  &  Rio  Grande  Rail- 
road Company.  There  was  a  Judgment  for 
plaintifr,  and  defendant  brings  error.  Re- 
versed and  remanded. 

E.  N.  Clark,  G.  P.  Steele,  and  J.  A.  Marsh, 
all  of  Denver,  for  plaintiff  in  error.  T.  M. 
Morrow  and  William  F.  Lyman,  both  of 
Denver,  tar  defendant  In  error. 

HIIX,  J.  This  action  was  commenced  be- 
fore a  Justice  of  the  peace.  Upon  appeal  to 
the  county  court,  Judgment  was  in  favor  of 
the  plaintiff.  There  are  no  written  pleadings. 
The  dalm  was  for  damages  to  a  car  load  of 
potatoes  shipped  from  Cedar  Creek,  Colo.,  to 
Burnham<  a  suburb  of  Denver.  The  damage 
Is  alleged  to  hare  been  occasioned  through 
the  negligence  of  the  railroad  company  In 
falling  to  keep  the  refrigerator  cars  in  which 
they  were  shipped  properly  .ventilated,  and 
also  for  unreasonable  delay  in  transmission 
and  in  giving  notice  to  the  consignee. 

[1]  Three  principal  reasons  are  presented 
to  secure  a  reversal.  It  is  urged  that  the 
verdict  Is  against  the  evidence.  The  testi- 
mony was  conflicting,  but  there  iB  competent 
evidence  from  which  the  Jury  might  properly 
Iiave  found  as  they  did.  Under  such  circum- 
stances, it  is  not  the  province  of  this  court 
to  disturb  the  findings.  Bank  of  Bromfleld 
V.  McKinley,  63  Colo.  27»,  125  Pac.  408; 
Denver  Tramway  Ca  ▼.  Brumley,  61  Cola 
261,  lie  Pac  106L 

[2]  It  is  claimed  that  the  court  erred  in 
the  giving  and  refusing  of  instructions  per- 
taining to  the  measure  of  the  defendant's 
duty.  The  portion  g/iYea  complained  of 
reads: 


"The  court  instructs  the  Jury  that  if  yon  be- 
lieve from  a  preponderance  of  the  evidence  that 
at  the  time  the  potatoes  were  delivered  to  the 
defendant  they  were  matured,  ripe,  and  in  sound 
order,  and  that  wlien  the  same  were  delivered 
to  the  consignee  at  Bumbam  they  were  in  a  dam- 
aged condition,  then  you  are  instructed  that  the 
plaintiff  has  made  ont  a  prima  facie  case  of  lia- 
bility, and  the  burden  is  upon  the  defendant  to 
show  that  the  damaged  condition  of  the  Dotatoes 
was  due  to  no  fault  or  negligence  on  its  part 
or  that  the  damage  was  due  to  the  inherent  na- 
ture of  the  potatoes  themselves." 

.  When  tested  by  the  Issues  as  made  by  the 
evidence  on  this  subject,  we  find  no  error  in 
the  giving  of  this  instrnctloD.  Estes  ▼.  D.  & 
B.  G.  R.  Co.,  49  Colo.  378,  113  Pac.  1005; 
The  Warren  Adams,  74  Fed.  413,  20  C.  C.  A. 
486;  Uber  v.  Chicago,  M.  &  St  P.  By.  Co., 
151  Wis.  431,  138  N.  W.  67 ;  Kelly  v.  So.  Ry. 
Co.,  84  S.  0.  249,  66  S.  B.  198,  137  Am.  St 
Rep.  842;  Hinton  ▼.  Eastern  By.  Co.,  72 
Minn.  339,  76  N.  W.  373;  Penns.vlvania  R. 
Co.  V.  Naive,  112  Tenn.  239,  79  S.  W.  124,  64 
Ia  B.  A.  443 ;  Orem  Fruit  &  Produce  Ca  ▼. 
Northern  Cent  Ry.  Co.,  106  Md.  1,  66  AU. 
436,  124  Am.  St  Rep.  462 ;  Beede  v.  Wiscon- 
sin Cent  Ry.  Ca,  90  Minn.  36,  95  N.  W.  454, 
101  Am.  St  Bep.  390 ;  Armstrong,  Byrd  &  Co. 
▼.  111.  Cent  B.  Co.,  26  Okl.  352,  100  Pac.  216. 

[3]  While  instructions  1,  2,  and  4  offered 
by  the  defendant  which  were  refused,  are 
more  elaborate  than  those  given  ui>on  the 
same  subjects,  their  substance  was  Included 
In  them,  and  we  see  no  necessity  for  its  repe- 
tition in  another  form  simply  because  offered 
by  the  defendant  Under  such  drcumstances 
they  were  properly  refused. 

[4]  The  bill  of  lading  under  which  this 
shipment  was  made  stipulates: 

"The  amount  of  any  loss  or  damage  for  which 
any  carrier  is  liable  shall  be  computed  on  the 
basis  of  the  value  of  the  property  (being  the 
bona  fide  invoice  price,  if  any,  to  the  consignee, 
including  the  freight  charges,  if  prepaid)  at  the 

£lace  and  time  of  shipment  under  this  bill  of 
Lding." 

PlaintlfTs  proof  <m  this  question  was  Umit- 
ed  to  the  market  value  at  the  time  and  point 
of  destination.  The  defendant  offered  no 
testimony  on  the  subject  By  Instraction  7 
the  Jury  were  told,  in  substance,  that  If  they 
found  for  the  plaintiff,  Its  damages  should 
be  comppted  on  the  basis  of  the  value  of  the 
property  at  the  point  of  destination.  Excep- 
tions were  taken  to  this  InstmctloD.  It  does 
not  appear  that  this  clause  In  the  bill  of 
lading  was  supported  by  a  reduced  freight 
rate  or  other  special  consideration,  and.  In 
the  absence  of  such  evidenoe,  we  must  as- 
sume that  it  was  not  There  is  a  conflict  In 
tlie  authorities  concerning  the  validity  of 
this  clause.  Mississippi,  Pennsylvania,  Tex- 
as, and  Arkansas  have  held  that  such  a  stipu- 
lation is  invalid  for  the  reason  that  it  would 
relieve  the  carrier  from  a  part  of  its  Uability 
occasioned  through  Its  negUgenca  Bailroad 
V.  Bogard,  78  Miss.  11,  27  South.  870;  Sa 
Pac.  Co.  T.  D'Arcais,  27  Tex.  Oiv.  App.  67, 
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61  a  W.  813 ;  I.  AG.  N.  By.  Co.  ▼.  Anderson, 
3  Tex.  Civ.  App.  8,  21  S.  W.  691 ;  Buppel  v. 
Allegheny  Valley  By.  Co.,  167  Pa.  166;!  Rhy- 
mer T.  D.,  L.  &  W.  B.  Co.,  27  Pa.  Super.  Ct. 
345;  St  lionis.  Iron  Mountain  &  So.  By.  Co. 
r.  GooUdge,  73  Ark.  112,  88  S.  W.  833,  67  L. 
K.  A.  555,  108  Am.  St  Bep.  21,  8  Ann.  Gas. 
682;  volume  4,  BlUott  on  RaUroada  (2d  Ed.) 
I  ISlOa :  volume  1,  Hutchinson  on  Carriers, 
<3d  Ed.)  I  430. 

In  Louisville  &  Nashville  B.  Ca  v.  Oden, 
SO  Ala.  38,  the  loss  was  occaslcmed  through 
the  burning  of  a  depot  The  validity  of  this 
clause  was  sustained,  but  it  was  said  that  it 
was  not  intended  to  relieve  against  the  want 
ot  due  care,  skill,  and  diligence  in  respect 
to  the  ordinary,  usual,  and  general  risk  in 
the  mode  of  transportation,  but  that  the  com- 
pany might  limit  the  measure  of  Its  liability 
as  to  losses  caused  by  the  extraordinary  risk 
In  respect  to  which  the  company  Is  regarded 
as  an  Insurer,  but  as  to  those  first  designat- 
ed, it  could  not  thus  stipulate. 

In  Pierce  v.  So.  Paa  Co,  120  Oal.  156,  47 
Pac.  874,  62  Pac.  302,  40  L.  B.  A  350,  the 
contract  made  the  invoice  price  at  the  point 
of  shipment  the  measure  of  damages.  It  was 
BDStalned,  but  there  was  added  as  an  element 
of  damage  the  freight  actually  paid  and  In- 
terest on  the  whole  amount 

In  volume  4,  Elliott  on  Railroads  (2d  Ed.) 
1 1510a,  volume  6,  Am.  &  Bug.  Bncy.  of  Law 
(2d  Ed.)  p.  335,  volume  6,  Cya  p.  401,  and 
volume  1,  Hutchinson  on  Carriers  (3d  Ed.)  8 
430,  the  tconduslon  stated  on  this  subject,  in 
Rntwtance,  is  that  the  great  weight  of  au- 
thority supports  the  validity  of  such  stipula- 
tions where  they  have  been  freely  and  fairly 
entered  into,  whether  the  loss  be  the  result 
of  the  carrier's  negligence  or  not  and  that  it 
does  not  require  a  reduced  freight  rate  to 
sustain  it  This  conclusion  appears  to  be 
supported  by  many  of  the  later  decisions. 
Spada  ▼.  Penn.  B.  Co.  (N.  J.)  92  AtL  379 ;  In- 
man  &  Co.  v.  Seaboard  Air  Line  By.  Co. 
(C.  a)  169  Fed.  960 ;  Central  of  Ga.  By.  Co. 
V.  Mnrphey  &  Hunt  113  Ga.  614,  38  S.  B. 
970,  63  L.  B.  A.  720 ;  Tibblta  v.  R,  I.  &  P.  By. 
Co.,  49  lU.  App.  667;  Davis  v.  N.  Y.,  Ont 
West  By.  Co.,  70  Minn.  37,  72  N.  W.  823; 

101  Live  Stock  Co.  v.  K.  C.  &  M.  B.  By.  CJo., 
100  Ma  App.  674,  76  S.  W.  782 ;  C,  B.  I.  &  P. 
By.  (3o.  V.  Harmon,  17  HI.  App.  640;  Bosco- 
wltz  ▼.  Adams  Express  (3o.,  93  111.  623,  34 
Am.  Bep.  191 ;  Matheson  v.  So.  By.  (3o.,  79  S. 
C.  166,  60  S.  E.  437 ;  Gratiot  St  Warehouse 
Co.  V.  M.,  K.  &  T.  By.  Co.,  124  Mo.  App.  545, 

102  S.  W.  11. 

This  clause  was  included  In  a  uniform  bill 
of  lading  recommended  by  the  Interstate 
Commerce  Commission  in  1908.'  14  Interst 
Om.  Com'b  B.  346.    It  has  since  been  held 
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valid  by  that  tribunal  in  an  interstate  ship- 
ment in  a  case  where  the  loss  was  occasioned 
through  the  negligence  of  the  carrier.  Shaf- 
fer &  CV>.  ▼.  C,  B.  L  &  P.  By.  Co.,  21  Interst 
Com.  Com'n  B.  8. 

In  the  case  last  dted  there  was  a  total  loss 
to  the  consignee,  for  which  reason  the  pay- 
ment of  freight  at  the  point  of  destination  did 
not  enter  into  the  computation.  While  this 
court  has  never  passed  directly  upon  this 
question,  a  detail  discussion  of  it  could  add 
but  little  to  what  has  been  said  pro  and  con 
in  the  cases  cited,  for  which  reason  we  will 
not  undertake  it  but  dispose  of  it  by  saying 
that  as  it  appears  to  be  recognized  as  valid 
in  Interstate  shipments,  and  also  has  been 
held  reasonable  and  valid  when  fairly  and 
freely  entered  into  by  a  majority  of  the  state 
courts  which  have  heretofore  passed  upon  it 
in  Intrastate  shipments,  we  are  of  opinl6n 
that  we  should  adopt  the  conclusion  of  the 
majority,  and  hold  it  valid  so  far  as  it  is  ap- 
plicable, until  the  Supreme  Covat  of  the 
United  States  declares  otherwise,  or  until 
further  legislation  is  enacted  on  the  subject. 

[S]  The  record  discloses  that  the  plaintiff 
was  denied  the  privilege  of  looking  at  or  in- 
specting the  potatoes  at  all  until  he  had  paid 
the  full  amount  of  the  freight  charges,  after 
which  it  disposed  of  them  for  a  sum  which 
was  lees  than  the  freight  paid  by  It  on  the 
shipment  Under  such  circumstances,  the 
amount  of  this  freight  payment  is  an  item 
which  should  be  taken  into  consideration  in 
fixing  the  amount  of  the  plaintiff's  damages. 
If  any  other  rule  were  adopted,  in  certain 
cases  Its  application  would  relieve  the  car- 
rier from  paying  any  damages,  even  though 
considerable  damage  had  occurred;  that  is, 
the  shipper  would  get  less  damages  than  he 
had  paid  out  for  freight  While  this  item  of 
damage  is  provided  for  in  cases  of  a  prepay- 
ment of  the  freight  it  does  not  appear  to  be 
in  a  case  where  It  is -demanded  and  received 
at  the  point  of  destination  before  the  deliv 
ery  of  the  goods,  as  was  done  In  this  in- 
stance, for  which  reason  we  think  the  plain- 
tiff Is  entitled  to  have  it  included  the  same 
as  though  he  had  prepaid  It  Davis  v.  N.  7., 
Ont  &  West  By.  Co.,  70  Minn.  37,  72  N.  W. 
823 ;  Kelly  v.  So.  By.  Co.,  84  S.  C.  249,  66  S. 
E.  198,  137  Am.  St  Bep.  842 ;  Pierce  v.  So. 
Pac.  Co.,  120  CaL  156,  47  Pat  874,  40  L.  B. 
A  350. 

For  the  reasons  stated,  the  Judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial  upon  the  sole  question  as  to  the  amount 
of  damages  to  which  the  plaintiff  is  entitled, 
in  harmony  with  the  views  herein  expressed. 

Beversed  and  remanded,  with  instructions. 

GABBEBT,  C.  J.,  and  TELLER,  J.,  concur. 
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COLORADO  SPRINGS  k  INTERURBAN 

RT.  CO.  V.  BNGLE.     (No.  7910.) 
(Supreme  Court  of  Colorado.     April  6,  1915.) 

Tbial  «=>252— Sthekt  Railboadb— Collision 
WITH  PEDEdTBiAN—lNSTBacTioN8— Applica- 
tion TO  Evidence — "Neab  ob  Upon." 

Where,  in  a  pedestrian's  action  for  inju- 
ries from  being  struclc  by  a  water  car,  the  evi- 
dence showed  that  when  plaintiff  was  near  the 
track  she  was  standing  still,  apparently  adjust- 
ing her  hat  and  clothing,  which  had  been  dis- 
arranged by  the  wind,  and  that  she  then  sud- 
denly stepped  upon  the  track  in  front  of  the 
car,  it  was  error  to  instruct  that  the  defendant 
company  was  liable  if  its  motorman  negligently 
failed  to  stop  the  car  in  time  to  have  avoided 
injuring  plaintiff  after  having  discovered,  or 
after  he  could  by  the  exercise  of  reasonable 
care  have  discovered,  her  "near  or  upon"  the 
track  J  the  words  quoted  not  being  susceptible 
of  being  construed  to  mean  "dangerously  near 
or  in  a  position  of  peril,"  and  actual  or  con- 
structive notice  on  toe  part  of  the  motorman 
of  the  peril  to  plaintiff  being  a  condition  preced- 
ent to  defendant's  liability. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  505,  696-612;    Dec.  Dig.  «=925il 

Hill  and  Teller,  JJ.,  dissenting. 

En  Bana  Error  to  District  Oonrt,  EI 
Paso  County;   James  Owen,  Judge. 

Action  by  Nellie  B.  Engle  against  the 
Colorado  Springs  &  Interurban  Railway  Com- 
pany, a  corporation.  Judgment  for  plalntift, 
and  defendant  brings  error.    Reversed. 

Cblnn  &  Strickler,  of  Colorado  Springs, 
for  plaintiff  In  error.  Orr,  Robinett  &  Ma- 
son, of  Colorado  Springs,  (or  defendant  in 
error. 

WHITE,  J.  The  Colorado  Springs  &  In- 
terurban Railway  Company,  a  corporation, 
owns  and  operates  an  electric  railway  sys- 
tem upon  certain  public  tliorougbfares,  in- 
cluding Pike's  Peak  avenue  and  Tejon  street. 
In  the  dty  of  Colorado  Springs.  Upon  Pike's 
Peak  avenue  It  has  single  tracks  extending 
east  and  west  In  the  center  of  the  street, 
used  only  by  west-bound  cars,  and  which,  at 
the  intersection  of  the  aforesaid  thorough- 
fares, cross  double  tracks  on  TeJon  street 
January  19,  1912,  at  about  1:30  p.  m.,  NelUe 
B.  Engle,  while  going  north  along  the  west 
side  of  TeJon  street  across  Pike's  Peak 
avenue,  was  struck  by  a  sprinkler  or  water 
car  of  the  railway  company  traveling  west 
upon  the  Pike's  Peak  avenue  tracks,  and  sus- 
tained certain  personal  Injuries,  for  which 
she  brought  an  action  against  the  company 
to  recover  damages.  The  complaint  alleges 
that  her  Injuries  were  caused  primarily  and 
proximately  by  the  negligence  and  careless- 
ness of  the  railway  company  in  failing  to 
lessen  the  speed  of  the  car,  and  give  warning 
to  her  of  the  approach  thereof,  as  she  was 
about  to  cross  the  track  upon  which  the  car 
was  traveling,  and  that  the  motorman  in 
charge  of  the  car  "saw,  or  by  the  exercise  of 
ordinary  care  should  have  seen,  the  plaintiff 
while   proceeding   to   cross   said   street  and 


track  in  time  to  have  prevented  the  injury 
which  she  sustained."  The  defendant  rail- 
way company  denied  any  negligence  what- 
ever upon  its  part,  and  alleged  contributory 
negligence  upon  the  part  of  the  plaintiff. 
The  verdict  and  Judgment  were  In  favor  of 
the  plaintiff,  and  the  defendant  brings  the 
cause  here  for  review. 

The  evidence  shows  that  the  Intersection  of 
the  street  was  level  and,  as  to  permanent 
physical  obstructions,  the  entire  space  clearly 
visible  from  any  point  over  which  plaintiff 
was  traveling;  that  the  wind  was  blowing 
and  the  air  was  cloudy  with  dust,  which  to 
some  extent  interfered  with  seeing  objects 
upon  the  street ;  that  at  the  time  of  the  ac- 
cident plaintiff  was  24  years  of  age,  and  had 
lived  In  (Tolorado  Springs  for  5  years  imme- 
diately preceding  tha  accident,  and  was 
perfectly  familiar  with  the  condition  of  the 
streets,  the  tracks  in  question,  and  the  opera- 
tion of  the  cars  thereon ;  that  her  sense  of 
sight  and  hearing  were  unimpaired,  and 
that  she  had  traveled  In  each  direction  on 
the  streets  In  question  almost  dally  during 
her  residence  In  the  city;  that  Just  before 
the  accident  she  was  walking  In  a  northerly 
direction  on  the  west  side  of  TeJon  street 
across  Pike's  Peak  avenue;  that  when  she 
reached  a  point  about  55  feet  south  of  the 
car  tracks  on  Pike's  Peak  avenue  she  stop- 
ped, looked  east,  and  saw  a  car  on  those 
tracks  at  the  east  side  of  TeJon  street,  which 
is  about  100  feet  In  width;  that  plaintiff 
thereupon  continued  her  course  north  until 
she  was  within  2  to  5  feet  of  the  Pike's  Peak 
avenue  car  tracks,  when  she  again  stopped: 
that  at  this  time,  the  water  car  was  moving 
westward  towards  her,  and  was  within  10 
or  12  feet  of  her.  After  so  stopping,  and 
while  the  car  was  so  continuing  In  Its  course, 
she  stepped  upon  the  tracks  in  front  of  the 
cat,  was  almost  instantly  knocked  down  by  It, 
and  sustained  the  injuries  on  which  she 
bases  her  right  to  recover  herein.  Upon  this 
point  the  plaintiff  herself  testified  that  she 
stopped  "within  four  or  five  feet"  Immediate- 
ly south  of  the  Pike's  Peak  avenue  car 
tracks,  "adjusted"  her  hat,  and  "carefully" 
looked  east  in  the  direction  from  which  cars 
might  be  coming  on  that  track,  listened,  but 
neither  saw  nor  heard  a  car,  and  thereupon 
started  across  the  tracks,  and  when  she  was 
In  the  middle  thereof  was  struck  by  the  car. 
The  record  falls  to  show  any  ordinance  re- 
quiring the  sounding  of  gongs  at  crossings, 
or  regulating  the  rate  of  speed  at  which 
cars  should  travel  on  the  tracks  In  question. 

There  was  evidence  on  behalf  of  the  plain- 
tiff that  immediately  preceding  tbe  accident 
the  motorman  in  charge  of  the  car  was  look- 
ins  north,  that  is,  in  a  different  direction 
than  tbe  car  was  traveling,  and  there  was  no 
bell  sounded ;  that  the  motorman  bad  stated 
immediately  after  the  accident  that  he  had 
not  seen  plaintiff  and  did  not  know  how  the 
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collision  bad  occurred.  The  motorman  testl- 
fled  that  he  was  looking  In  the  direction  In 
which  the  car  was  going,  saw  the  plaintiff 
approaching  the  track,  and  sounded  the 
gong;  that  plaintiff  thereupon  stopped,  but 
did  not  turn  her  head  either  way;  that  she 
started  forward,  whereupon  he  did  his  ut- 
most to  stop  the  car.  The  car  had  a  force  of 
two  men,  one  of  whom  handled  the  water 
lerer  whereby  the  sprinkling  was  done,  while 
the  motorman  had  ez<da^ve  charge  of  <^>er- 
ating  the  car.  Both  men  were  In  the  front 
Testibole  at  the  time  of  the  accident,  and 
the  man  in  charge  of  the  water 'was  on  the 
north  side,  looking  north  as  the  car  crossed 
Tejon  street 

By  Instruction  No.  4  the  jury  was  told 
that: 

"If  you  find  and  believe  from  a  preponder- 
ance of  all  the  evidence  in  the  case  that  the 
plaintiff,  Nellie  B.  Engle,  was  run  over  and  in- 
jured by  said  sprinkler  car  on  the  defendant's 
street  car  track  at  the  intersection  of  Pike's 
Peak  avenue  and  Tejon  street  at  the  time  alleg- 
ed, and  you  further  find  that  plaintiff,  while 
exerdsing  reasonable  care  for  her  own  safety, 
was  crossing,  or  apparently  attempting  to  cross, 
■aid  track,  and  that  the  defendant's  motorman 
in  charge  of  said  car  failed  at  said  time  to  use 
reasonable  care  and  caution  to  discover  plaintiff 
upon  or  about  to  cross  said  track,  or  that  he 
negligently  failed  to  stop  said  car  in  time  to 
avoid  injuring  the  plaintiff  after  having  discov- 
ered, or  by  the  eisercise  of  reasonable  care 
could  have  discovered,  her  near  or  upon  the 
track,  and  in  time  to  have  stopped  said  car  be- 
fore striking  plaintiff,  by  the  exercise  of  rea- 
sonable care  in  using  the  appliance  at  his  com- 
mand for  stopping  said  car,  you  will  find  the 
issues  herein  joined  for  the  plaintiff." 

It  Is  claimed  that  this  instruction  is  er- 
roneous in  many  respects.  Wlthont  express- 
ing an.  opinion  as  to  its  other  provisions,  or 
as  to  the  correctness  of  other  instructions 
given  or  refused  by  the  court  of  which  com- 
plaint Is  made,  we  are  certain  that  in  di- 
recting the  jury  that  the  defendant  was  liable 
to  plaintiff  if  the  motorman  in  charge  of  the 
water  car  failed  to  stop  the  car  after  having 
discovered,  or  hy  the  exercise  of  reasonable 
care  could  have  discovered,  plaintiff  "near 
or  upon  the  track,"  and  in  time  to  have  stop- 
ped the  car  before  striking  her,  necessitates  a 
reversal  of  the  judgment 

According  to  all  the  evidence,  when  plain- 
tiff was  "near  the  track,"  that  Is,  from 
three  to  five  feet  south  thereof,  she  was 
standing  still.  Some  of  her  witnesses  stated 
that  she  was  adjusting  her  bat  and  clothing, 
disarranged  by  the  force  of  the  wind.  Ac- 
cording to  her  own  testimony,  she  not  only 
stopped  within  four  or  five  feet  immediately 
sonth  of  the  track,  but  also  carefully  listen- 
ed, and  looked  in  the  direction  from  which 
the  car  was  coming.  Had  the  motorman  seen 
the  plaintiff  "near"  the  track,  under  the  dr- 
cumstances  and  conditions  detailed  In  evi- 
dence by  herself  and  her  witnesses,  it  would 
not  follow  that  he  had  reason  therefrom  to 
believe  that  she  was  in  a  position  of  peril, 
or  would  presently  so  be.  To  step  "upon  or 
near"  tbe  track  vt^der  eiro»tn«tanee»  and  con- 


AitUmt  that  xcould  cause  a  reasonahly  pnt- 
dont  man  to  1)elieve  that  plaintiff  was  In  a 
position  of  peril  is  quite  a  different  matter 
than  being  only  "near'  or  upon  the  track." 
The  language  of  the  Instruction  clearly  sets 
out  an  erroneous  principle  of  law,  and  there 
can  be  no  presumption  that  the  Jury  evolved 
a  correct  principle  therefrom.  It  directs  the 
Jury  to  return  a  verdict  against  tbe  defend- 
ant if  they  believed  that  the  motorman  in 
charge  of  the  car  saw,  or  by  tbe  exercise  of 
ordinary  care  could  have  seen,  tbe  plaintiff 
"near  or  upen"  tbe  car  tracks  in  time  to 
stop  the  car  before  injuring  her,  even  though 
at  such  time  the  plaintiff  was  not  in  a  posi- 
tion of  peril,  and  the  motorman,  as  a  rea- 
sonably prudent  man,  had  no  cause  to  be- 
lieve that  she  would  presently  be  in  such  po- 
sition. This  is  not  the  law.  A  defendant 
should  not  be  held  liable  for  tbe  failure  of 
its  servant  to  look  when.  If  he  had  looked 
and  seen  all  the  circumstances  and  condi- 
tions existing,  no- duty  to  a  plaintiff  to  act 
otherwise  than  he  did  could  have  arisen. 

We  have  heretofore.  In  Chicago  Company 
v.  Church,  49  Colo.  582,  590,  114  Pac.  299. 
302,  condemned  an  instruction  because  of  tbe 
very  vice  embodied  in  the  one  now  under 
consideration.  While  In  that  case  tbe  injury 
of  which  complaint  was  made  was  for  the 
death  of  cattle  killed  at  a  public  road  cross- 
ing by  a  railroad  train,  the  principle  of  law 
involved  was  the  same  as  we  are  now  consid- 
ering.   AVe  there  said: 

"The  court  Instructed  the  jury  that  if  they 
believed  from  the  evidence  'that  the  persons  in 
charge  of  tbe  engine  and  train  of  cars  in  gui>s- 
tion,  by  ordinary  cafe,  skill,  and  prudence,  could 
have  seen  the  animals,  or  that  they  did  sea  them 
in  season,  so  that  by  the  use  of  ordinary  care 
and  skill,  and  without  danger  to  the  train,  they 
mi^ht  have  stopped  tbe  train  before  striking  the 
anuials  and  thus  avoided  the  injury,  and  did 
not  do  so,  this  would  be  such  negligence  as 
would  render  the  defendant  liable  for  the  injury 
and  damage  sustained,'  unless  plaintiff's  own 
fault  contributed  to  the  injury.  Under  the  cir- 
cumstances of  this  case,  we  think  the  instruc- 
tion erroneous.  It,  in  effect,  declares  that  if 
the  employes  in  charge  of  the  train  did  see,  or 
in  the  exercise  of  ordinary  diligence  could  have 
seen,  the  animals,  regardless  of  where  they 
were,  so  that  by  ordinary  care  the  train  might 
have  been  stopped  before  striking  the  animals, 
the  defendant  was  liable.  We  do  not  think  the 
defendant  was  required  to  stop  or  slacken  the 
speed  of  its  train  until  its  servants  saw,  or  by 
the  exercise  of  reasonable  care  could  have  seen, 
the  cattle  in  a  position  of  danger,  or  at  least 
in  such  close  proximity  to  danger  as  to  cause  a 
reasonably  prudent  person  to  believe  that  they 
were  likely  to  be  injured  unless  proper  effort 
was  put  forth  to  avoid  it.  'Under  this  instruc- 
tion the  jury  might  well  have  felt  authorized 
to  find  the  requisite  negligence,  if  the  servants 
saw  the  cow  anywhere  near  the  track  and  failed 
to  stop  or  check  up  the  train,  regardless  of  any 
indication  of  a  movement  on  her  part  to  ap- 
proach tbe  track.'  " 

So  In  the  case  at  bar,  the  defendant  was 
not  required  to  stop  or  slacken  tbe  speed  of 
the  car  merely  because  the  plaintiff  was  near 
or  even  upon  its  tracks.  Actual  or  construc- 
tive notice  on  the  part  of  the  motorman,  of 
Iieril  or  impending  danger  to  tbe  plaintiff. 
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was  a  coiidltion  precedent  to  action  in  tbat 
reapect.  This  principle  is  discussed  and  ap- 
plied in  Kent  t.  Treworgy,  22  Colo.  Ai^.  441, 
444,  125  Pac.  128,  129,  in  the  following  lan- 
guage: 

"Again,  these  instmctiona,  as  we  view  them, 
are  fatally  defective  from  yet  another  point  of 
view.  They  advise  the  jury,  in  effect,  that  if 
the  defendant  could  have  stopped  or  checked  his 
machine  at  any  time  after  ftrtt  teeing  the  ap- 
proach of  the  plaintiff  on  hi*  bicycle,  then  he 
was  guilty  of  negligence  per  se  if  he,  the  de- 
fendant, failed  to  stop  the  machine.  *  *  *  If 
the  testimony  offered  by  plaintiff,  especially 
that  of  the  dnver  of  the  sand  wagon,  be  accept- 
ed, then  the  defendant  did  see,  or  could  readily 
have  seen,  the  boys  approaching  on  their  wheel 
for  some  time  before  the  accident,  and  before 
they  were  in  any  peril  whatever.  These  instruc- 
tions, especially  Ko.  6,  advise  the  jury  that  it 
was  the  duty  of  the  defendant  to  stop  as  soon 
as  he  had  seen  the  boys  approachiog  on  the 
wheel,  wholly  regardless  of  wnether  they  were 
or  were  not,  at  the  time  he  first  saw  them,  in  a 
perilous  position." 

It  is  claimed,  however,  that  the  words 
"near  or  upon,"  as  used  iff  the  instruction,  In 
connection  with  all  the  instructions  given, 
could  have  no  other  meaning  than  "danger- 
ously near,  or  in  a  position  of  perlL"  We 
are  unable  to  give  our  assent  to  this  conten- 
tion. Instruction  No.  7  defines  the  duty  of 
a  pedestrian,  about  to  attempt  to  cross  tracks 
of  a  street  railway  company,  to  look  out  for 
himself  and  exercise  such  ordinary  care  as 
would  be  exercised  by  a  reasonably  prudent 
person  under  like  conditions,  and  with  No. 
8  makes  a  concrete  application  of  tbat  doc- 
trine to  the  facts  of  this  case.  The  condi- 
tions therein  recited,  under  which  it  is  stat- 
ed that  plaintiff  could  not  maintain  her  cause 
of  action,  refer  to  her  when  she  "stepped  up- 
on the  car  tracks  in  front  of"  the  car,  or 
when  "plaintiff  was  about  to  place  herself 
in  a  position  of  danger  by  stepping  on  said 
tracks."  But  instruction  No.  4,  in  attempt- 
ing to  make  a  concrete  application  of  the 
rule  as  to  the  duty  of  the  defendant,  declares 
substantially  that  defendant  must  respond  in 
damages  If  the  motorman  failed  to  stop  his 
car  in  time  to  avoid  injuring  the  plaintiff, 
if  he  saw,  or  by  the  exercise  of  reasonable 
care  could  have  discovered,  her  "near  or  up- 
on the  track"  in  time  to  have  stopped  the 
car  before  striking  her.  When  considered 
together,  we  have  the  declaration  as  found 
in  instructions  Nos.  7  and  8  that  plaintiff 
cannot  recover  if  the  Jury  finds  certain  con- 
ditions and  facts  existed  "when  she  stepped 
upon  the  car  track  in  front  or'  tlie  car,  or 
was  "about  to  place  herself  in  a  position  of 
danger  by  stepping  on  said  tracks" ;  and  by 
Instruction  No.  4  that  defendant  should  be 
held  liable  if  they  find  that  certain  condi- 
tions and  facts  existed  when  the  plaintiff 
was  either  "near  or  upon"  the  track  without 
reference  to  the  danger  or  peril,  if  any,  to 
which  she  was  thereby  subjected.  Instruc- 
tions of  such  character,  even  though  some  de- 
clare correct  principles  of  law,  are  clearly 
misleading,  and  furnish  no  correct  guide  to 


the  Jury,  and  the  giving  thereof  constitotea 
error. 

The  opinion  heretofore  rendered  her^n  by 
a  department  of  this  court  Is  therefore  with- 
drawn, the  Judgment  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 

HILL  and  TELLER,  JJ.,  dissent 

HILL^  J.  (dissenting).  When  considered  in 
connection  with  the  other  instructions  and 
applied  to  the  evidence,  I  cannot  agree  that 
the  giving  of  instruction  No.  4  was  prejudi- 
cial error.  It  left  the  queetloa  of  the  negli- 
gence of  the  defendant,  when  applied  to  the 
particular  facts  of  this  case,  to  the  Jury. 
This  is  the  rule  heretofore  approved  by  this 
court  R.  O.  W.  Co.  v.  Boyd,  44  Colo.  119, 
96  Pac.  781. 

Neither  can  I  altogether  agree  with  the 
reasoning  wherein  the  opinion  states: 

"Had  the  motorman  seen  the  plaintiff  'near' 
the  track,  under  the  circumstances  and  condi- 
tions detailed  hi  evidence  by  herself  and  her 
witnesses,  it  would  not  follow  that  be  had  rea- 
son therefrom  to  believe  that  she  was  in  a  posi- 
tion of  peril  or  would  presently  so  be." 

That  would  depend  entirely  upon  the  dr- 
cumstances :  such  might  or  might  not  be  the 
case,  and  was  a  question  for  the  Jury  to  de- 
termine. The  motorman  was  protected  from 
the  storm  by  a  glass  front  in  the  vestibule, 
and,  according  to  the  testimony  of  numerous 
witnesses,  had  be  been  looking  in  the  direc- 
tion the  car  was  going,  instead  of  looking 
north,  he  probably  would  have  seen  the  plain- 
tiff struggling  with  her  wearing  apparel  in 
an  attempt  to  cross  the  street  in  a  severe 
windstorm,  with  the  dust  and  sand  blowing 
in  her  face  with  a  kind  of  whirlwind  filled 
with  dust  at  the  time,  which  might  have  pre- 
vented her  from  seeing  the  car,  and  hence 
make  her  oblivious  of  her  danger,  for  which 
reasons  the  question  of  her  being  in  a  posi- 
tion of  peril  depended,  to  a  certain  extent 
upon  her  knowledge  of  the'  approach  of  the 
car,  or  her  ability  to  see  it  npon  account  of 
the  storm,  and  if  the  Jury  were  of  the  opin- 
ion, from  the  evidence,  that  these  drcum- 
stancea  and  conditions  would  cause  a  rea- 
sonably prudent  man  to  believe  that  she 
was  in  a  position  of  peril,  upon  account  of 
these  facts  when  near  the  track,  they  would 
be  Justified  in  thus  finding,  for  which  reason, 
as  there  used,  the  words  "near  or  upon" 
could  have  no  other  meaning  than  dangerous- 
ly near  the  tracks,  that  is,  in  a  dangerous 
position;  the  context  thus  indicates  and  the 
Jury  could  not  have  understood  it  otherwise, 
esi>ecialiy  when  considered  in  connection 
with  the  other  instructions.  In  Instruction 
Na  6,  her  position  is  spoken  of  as  a  danger- 
ous one.    In  No.  7,  the  Jury  were  told: 

'That  it  is  the  duty  of  a  pedestrian  about  to 
attempt  to  cross  the  tracks  *  •  •  to  look  out 
for  himself  and  to  exercise  such  ordinary  cnre 
as  would  be  exercised  by  a  reasonably  prudent 
person  under  the  attending  drcomstances.    It 
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yoo  shoald  find,  and  •  •  •  that  the  plain- 
tiff, before  stepping  upon  the  car  tracks  of  de- 
fendant,  failed  to  exercise  the  care  above  men- 
tioned, then  yon  should  return  a  verdict  for  the 
defendant." 

The  words  "about  to  cross  tbe  tracks," 
"before  stepping  upon  the  car  tracks,"  etc., 
also,  "car  approaching  stepped  upon  track," 
and  similar  phrases  are  found  throughout 
the  instructions,  which  clearly  Indicate  that 
the  word  "near"  as  used  in  Insti-uctlon  No. 
4  was  Intended  in  connection  with  danger, 
meaning  dangerously  near,  and  was  certainly 
thus  understood  by  the  Jury. 
By  instruction'  No.  8  the  Jury  were  told: 
"If  you  shall  find  *  *  *  that  the  plaintiff, 
Just  before  stepping  upon  the  tracks  of  the  de- 
fendant company,  stopped  and  looked  in  the  di- 
rection of  the  water  car  of  the  defendant,  and 
that  under  the  circumstances  a  reasonably  pru- 
dent person  operating  said  car  would  have  had 
a  right  to  believe  from  said  acts  of  the  plaintiff 
ttiat  she  bad  seen  said  car  approaching,  and  did 
not  intend  to  step  upon  said  tracks  until  after 
said  car  had  approached  the  point  opposite 
which  she  was  standing,  then  the  defendant 
company  was  under  no  obligation  to  slacken 
the  speed  of  its  said  car,  and  that  those  in 
chaise  of  the  car  had  a  right  to  permit  it  to 
continue  in  a  westerly  direction  without  stop- 
ping it  until  such  time  as,  in  the  exercise  of 
ordinary  care,  those  in  charge  of  the  car  should 
have  known  that  the  plaintiff  was  about  to 
place  herself  in  a  position  of  danger  by  Btei>- 
ping  on  said  tracks. 

We  thus  see  that  the  company's  side  of  this 
question  was  fairly  and  fully  submitted  to 
the  Jary  on  the  testimony;  that  the  com- 
pany's rights  In  this  respect  were  fully  pro- 
tected by  the  latter  part  of  this  Instruction; 
that  if  there  was  any  uncertainty  as  to  the 
proper  meaning  to  be  given  that  portion  of 
instruction  No.  4  held  bad,  it  was  made  cer- 
tain and  altogether  cured  by  the  giving  of  in- 
stractlon  No.  8 — all  of  which  convinces  me 
that  there  was  no  prejudicial  error  in  the  in- 
stmctlons. 

The  case  of  Chicago  Company  r.  Church, 
40  Colo.  582,  114  Pac.  299,  refers  to  a  rule 
concerning  live  stock  killed  by  a  railroad 
train  in  the  country,  and  I  do  not  think  is 
applicable  to  the  facts  here.  I  would  hate,  at 
least,  to  think  that  the  degree  of  care  required 
by  a  street  railway  company  at  a  bosy  corner 
in  the  heart  of  a  dty  is  to  be  measured  by 
the  same  rules  involving  the  killing  of  live 
stock  by  railroad  trains  In  the  conntry.  Be- 
sides, there  Is  no  similarity  In  the  instruc- 
tions, as  a  reading  of  them  will  disclose.  The 
one  in  the  Church  Case  says  nothing  about 
the  cattle  being  near  or  tipon  the  track,  and 
for  this  reason,  as  the  oi^nion  says, 

"It,  in  effect,  declares  Aat  if  the  employes  in 
charge  of  the  train  did  see,  or,  in  the  exercise 
of  ordinary  diligence  cotild  have  seen,  the  ani- 
mals, regardless  of  where  they  were,  so  that  by 
ordinary  care  the  train  might  have  been  step- 
ped before  striking  the  animals,  the  defendant 
was  liable." 

But  such  is  not  the  case  here.  Tbia  In- 
Btmctlon  tells  the  Jury: 

"It  *  *  *  the  defendant's  motorman  •  •  • 
by  the  exercise  of  reasonable  care  could  have 


discovered  her  near  or  upon  the  track,  and  in 
time  to  have  stopped  said  car,"  etc. 

The  word  "near"  is  coupled  with  "or  up- 
on," which  in  the  way  used  meant  her  loca- 
tion Immediately  preceding  going  upon  the 
track,  which  is  also  convincing*  that  as  used 
It  meant  dangerously  near,  and  in  the  same 
position  which  Instruction  No.  8  refers  to, 
wherein  it  says  "Just  before  stepping  upon 
the  tracks,"  and  as  therein  used  the  opinion 
appears  to  concede  that  it  makes  a  correct 
concrete  application  of  the  same  doctrine  to 
the  facts  of  the  case. 

As  I  read  it,  the  case  of  Kent  v.  Treworgy, 
22  Colo.  App.  441,  125  Pac.  128,  is  not  ap- 
plicable to  the  facts  here  upon  account  of 
the  dissimilarity  In  the  instructions.  In  the 
Kent  Case  the  instructions  assumed  to  tell 
the  Jury  what  constituted  negligence ;  it  was 
for  this  reason  they  were  held  bad.  While 
in  instrucUcm  Na  4  the  court  avoids  this, 
and  thronghoat  has  left  it  to  the  Jury  to  de- 
'termlne  whether  the  motorman  was  or  was 
not  negligent,  and  whether  be  did  or  did  not 
use  reasonable  care  concerning  any  phase  of 
the  case.  It  also  imposed  the  exercise  oC 
due  care  apon  the  plaintiff,  and  Instruction 
Na  8  left  It  to  the  Jury  to  determine  whether 
by  her.  actions  he  had  reason  to  believe  she 
wau  about  to  go  upon  the  track  or  not ;  while 
In  the  Kent  Case  no  duty  or  liability  was  im- 
posed upon  the  plaintiff,  which  made  the'  in- 
structions specially  objectionable,  as  pointed 
out  by  the  court.  • 

TKLLBR,  J.,  concurs  in  the  views  herein 
expressed. 

(58  Colo.  131) 

SWEET  et  aL  ▼.  DENVER  &  R.  a.  R.  00. 

(No.  7873.) 
(Supreme  Court  of  Colorado.     April  6,  1915.) 

1.  CoTTiTTiES  «s>19&— Action  by  Taxfatxxs 
— Vaoatiow  of  Judqicbnt. 

For  a  taxpayer  to  have  a  Judgment  against 
the  county  annulled  on  the  ground  that  the  com- 
missioners did  not  defend,  there  must  have  been 
fraud  between  the  parties  but  for  which  the 
judgment  would  not  have  been  rendered. 

[Eld.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §  808 ;  Dec.  Dig.  <S=»196.] 

2.  CouNTiM  «=3l70  —  CouMxr  Coioussioh- 

EBS— POWEB  OF. 

Where  the  claims  for  which  warrants  were 
issued  were  just  and  binding  obligations,  it  is 
not  fraudulent  for  the  county  commissioners  to 
consent  to  the  entry  of  judgment  against  the 
county,  though  the  actual  warrants  were  tech- 
nically defective. 

[Ed.  Note. — For  other  eases,  see  Counties, 
Cent.  Dig.  !§  256-269;  I>ec  Dig.  •S=>170.] 

3.  Counties  «=>196  —  JvoaifENx  Aoainst— 
Vacation— Action  by  Taxfateb. 

A  judgment  against  a  county  consented  to 
by  the  county  commissioners  will  neither  be 
annulled  nor  enforcement  thereof  be  enjoined 
unless  the  commissioners  acted  fraudulently  and 
there  was  a  good  defense ;  hence  where  the  judg- 
ment was  on  warrants  issued  for  obligations 
which  the  county  could  lawfully  Incur,  it  will 
not  be  vacated  because,  when  the  warrants  were 
issued,  they  exceeded  the  estimated  revenue  of 


AssD'or  other  casei  see  same  topic  and  KRY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexei 
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the  county,  etc.,  for  in  such  cose  the  county 
was  ultimately  liable. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  |  308;  Dec.  Dig.  «s>196.] 

Error  to  District  Court,  Archuleta  Coon- 
ty;   Charles  A.  Pike,  Judge. 

Action  by  the  Denver  &  Rio  Grande  Rail- 
road Company  against  William  E.  Sweet 
and  others.  There  was  a  Judgment  for  plain- 
tlfl,  and  defendants  bring  error.  Reversed 
and  cause  remanded. 

James  H.  Pershing  and  Archibald  A.  Lee, 
both  of  Denver,  for  plaintiffs  in  error.  E. 
N.  Clark  and  R.  G.  Lucas,  both  of  Denver, 
for  defendant  In  error. 

BAILEX,  J.  Between  the  first  day  of 
January,  1002,  and  the  first  day  of  May, 
1007,  the  County  of  Archuleta  issued  certain 
county  warrants  to  divers  persons  for  ma- 
terials and  work  actually  furnished  and  per- 
formed. These  warrants  were  Issued  in  evi- 
dence of  claims  for  services  of  officials  In 
conducting  county  affairs,  for  road  work,  and 
for  supplies  furnished  in  the  ordinary  course 
of  county  business.  They  were  presented  to 
the  treasurer,  marked  "no  funds"  and 
stamped  to  draw  Interest  from  the  respec- 
tive dates  of  presentment  at  six  per  cent 
per  annum,  and  from  time  to  time  passed  in- 
to 'the  hands  of  purchasers  for  value.  Wil- 
liam E.  Sweet  became  the  owner  of  a  large 
amount  of  tbcm,  and  after  many  unsuccess- 
ful efforts  to  get  them  paid,  brought  suit 
against  the  county,  and  on  the  lltb  day  of 
September,  1007,  recovered  Judgment  for  $49,- 
282.05.  That  suit  was  prosecuted  on  the 
theory  that,  although  money  had  been  col- 
lected In  due  course  each  year  to  meet  these 
warrants,  nevertheless  it  had  been  improp- 
erly diverted  and  misapplied.  It  also  ap- 
peared from  the  Sweet  complaint  that  the 
county  had  not,  as  a  matter  of  fact,  levied 
or  collected  the  full  amount  of  taxes  which 
it  should  and  might  lawfully  have  levied  and 
collected  for  application  to  the  payment  of 
these  obligations,  and  was  therefore  In  de- 
fault in  this  respect. 

[1]  After  Judgment  had  been  rendered  in 
favor  of  Sweet  and  mandamus  had  issued 
commanding  the  commissioners  to  levy  a  tax 
to  pay  such  Judgment,  the  Denver  &  Rio 
Grande  Railroad  Company,  a  heavy  taxpay- 
er, brought  this  action  to  have  the  Sweet 
judgment  set  aside  and  annulled,  on  the 
ground  that  the  commissioners  did  not  resist 
or  defend  that  suit,  alleging  a  fraudulent 
agreement  between  two  of  the  commission- 
ers and  Sweet,  to  permit  the  latter  without 
objection  to  take  Judgment  as  prayed.  The 
cause  of  action  attempted  to  be  stated  has 
that  agreement  for  its  basis,  on  the  theory 
that  a  Judgment  rendered  under  such  circum- 
stances should  be  set  aside  and  annulled  be- 
cause founded  In  fraud.  To  sustain  the  ac- 
tion it  is  clear  that  It  was  Incumbent  upon 


the  company  to  allege  and  prove,  first,  that 
there  was  fraud,  either  actual  or  construc- 
tive, and  second,  that  such  fraud  was  the 
moving  cause  of  the  Judgment,  that  Is,  that 
bat  for  such  fraud  the  plaintilT  In  the  orig- 
inal salt  could  not  have  prevailed. 

[2]  The  fundamental  weakness  In  the  posi- 
tion of  plaintiff.  In  its  attack  upon  the  Sweet 
Judgment,  lies  in  the  fact  that  it  is  based  up- 
on the  supposed  invalidity  and'  Irregularity 
of  the  warrants,  as  such,  and  not  upon  the 
Invalidity  of  the  claims  for  which  the  war- 
rants Issued.  There  Is  no  suggestion  what- 
ever In  the  complaint  that  the  original 
claims  were  not  Just  and  binding  obligations 
upon  the  county.  It  is  not  alleged  that  these 
warrants  were  not  Issued  for  full  value  In 
each  Instance,  nor  Is  there  a  single  fact  al- 
leged or  shown  to  even  Indicate,  much  less 
establish,  actual  fraud.  On  the  contrary, 
the  complaint  Is  founded  upon  technical  ob- 
jections to  the  warrants.  In  that  it  Is  claim- 
ed: 1.  That  at  the  date  upon  which  certain 
of  the  warrants  were  drawn  and  Issued  they 
were  In  excess  of  the  estimated  revenue  of 
the  county;  2.  That  certain  of  the  warrants 
were  drawn  npon  non-existent  and  unan- 
thorlzed  funds;  8.  That  there  were  no  funds 
in  the  treasury,  and  that  the  Judgment  com- 
plained of  was  a  suit  for  a  money  Judgment 
on  county  warrants,  which  could  not  lawful- 
ly be  maintained. 

The  suit  being  for  relief  In  equity  it  was 
not  sufficient  for  the  plaintiff  to  establish 
that  the  complaint  in  the  Sweet  action  was 
subject  to  demurrer  upon  technical  grounds. 
In  order  to  warrant  relief  from  the  Judgment 
at  law  the  complaint  should  have  shown  that 
under  no  conditions  was  the  plaintiff  In  the 
law  suit  entitled  to  Judgment.  The  plaintiff 
here,  to  be  entitled  to  relief,  should  have 
shown  by  the  averments  of  its  complaint,  not 
merely  that  the  Sweet  complaint  was  tech- 
nically bad,  but  further  that  upon  no  theory 
could  he  lawfully  recover  against  the  coun^ 
upon  bis  demand.  In  other  words,  it  was  In- 
cumbent upon  the  plaintiff  to  allege  facts 
constituting  a  full  and  complete  defense  to 
the  original  claims,  for  which  the  warrants 
in  question  had  Issued,  the  former  having 
been  established  as  prima  facie  valid  by  the 
introduction  In  evidence  in  the  law  suit  of 
the  warrants.  Lake  County  v.  Standley,  24 
Colo.  1,  40  Pac.  23 ;  Rollins  v.  Board  of  Com- 
missioners, 00  Fed.  675,  33  C.  C.  A.  181. 
There  is  nothing  of  this  sort  alleged  or  even 
attempted.  On  the  contrary,  from  aught  that 
is  averred,  it  appears  that  the  original 
claims  upon  which  the  supposed  invalid  war- 
rants are  based  were  just  obllgatlona  of  the 
county  lawfully  Incurred.  Under  such  cir- 
cumstances we  fail  to  apprehend  where  the' 
commissioners,  knowing  the  obligations  to  Iw 
Just  and  binding  against  the  county,  were  at 
fault  or  guilty  of  the  slightest  wrong  in  con- 
senting to  the  entry  of  judgment  thereon. 


C=»For  other  use*  ««•  lame  topic  and  KET-NVMBER  In  all  K«x-Numb«r«d  DisesU  and  IndaxM 

Digitized  by  VjOOQ  IC 


Colo.) 


SWEET  V.  DENVER  4t  B.  O.  R.  CO. 


671 


That  was,  in  our  opinion,  in  view  of  tl>e 
facts,  an  entirely  competent,  proper  and  fit 
thing  for  the  board  to  iiave  done.  We  liave 
yet  to  learn  that  there  Is  any  Iniquity  In  con- 
senting to  a  judgment  upon  just  and  valid 
obligations,  whether  by  an  indiridual  on  bis 
own  account,  or  by  a  managing  board  on  ac- 
count of  a  municipality.  People  ex  rel.  v. 
Rio  Grande  County,  11  Colo..  App.  124,  62 
Pac.  748;    Chaffee  r.  Granger,  6  Mich.  61. 

[3]  The  controlling  question  in  the  contro- 
versy, therefore,  is  whether  any  defense  has 
been  suggested  which,  had  it  been  Interposed 
in  the  Sweet  case,  would  have  prevented 
judgment;  or  otherwise  stated.  If  the  judg- 
ment in  the  Sweet  case  were  to  be  set  aside, 
has  the  plaintiff  in  the  instant  case  proposed 
In  his  complaint  a  defense  which  if  offered  in 
that  action  would  have  necessitated  a  differ- 
ent result?  The  complaint  to  be  good  and 
sufflcient  should  contain  allegations  which 
answer  the  above  proposition  affirmatively. 
It  is  manifest  from  a  searching  examination 
of  the  complaint  that  it  avers  no  such  de- 
fensive matter.  In  support  of  the  foregoing 
we  dte  the  following  authorities:  Dringer 
V.  Receiver  of  Erie  Railway  Co.,  42  N.  J. 
Ba.  8T3,  8  Ati.  811;  Holton  v.  Davis.  108 
Fed.  138,  47  C.  C.  A.  246;  Williams  v.  Carr, 
4  Colo.  App.  368,  36  Paa  646;  Richardson 
Drug  Co.  r.  Dnnagan,  8  Colo.  App.  308,  46 
Pac.  227;  Venner  v.  Denver  Union  Water 
Co.,  40  Colo.  212,,  90  Pac.  623,  122  Am.  St. 
Rep.  1036;  1  High  on  Injunctions  (4th  Ed.) 
I  126;'  6  Pomeroy's  Eq.  Juris,  i  607 ;  ColUer 
V.  Parish,  147  Ala.  526,  41  South.  772. 

In  Richardson  Drug  Co.  v.  Dunagan,  su- 
pra, at  page  319  of  8  Colo.  App.,  at  page 
231  of  46  Pac,  It  was  said: 

"It  is  a  well  settled  rule  that  a  court  of  equi- 
ty will  not  enjoin  the  collection  of  a  jadKnient 
at  law  when  there  was  no  evidence  of  good  de- 
fense that  the  defendant,  for  reason  beyond  his 
control,  had  been  unable  to  interpose.  See 
Story's  Equity  Juris.  !  887,  and  cases  cited, 
and  section  890.  Mr.  High,  in  sei-tion  117, 
states  the  rale  to  be:  'It  must  Batisfactorily 
appear  that  the  judgment  is  manifestly  wronp; 
and  that  upon  a  trial  a  different  result  would 
be  produced,  nnd  unless  these  facts  satisfac- 
torifr  appear,  the  bill  cannot  be  maintnined. 
The  complainant  must  be  able  to  impeach  the 
justice  of  the  verdict  at  law.'  The  question  is, 
if  the  judgment  were  set  aside  and  a  new  trial 
granted,  would  complainant  be  entitled  to  suc- 
ceed upon  the  showing  made  in  the  equity  case? 
See,  also,  George  v.  Tutt,  36  Mo.  141 :  Duncan 
▼.  Gibson.  45  Mo.  352;  Hazeltine  v.  Reuscb,  51 
Ma  50 ;  Taggart  v.  Wood,  20  Iowa,  230 ;  Able- 
man  V.  Roth,  12  Wis.  81 ;  Lindsey  v.  Sellers, 
26  Miss.  173;   Cotton  v.  Hillier,  52  Miss.  7." 

In  High  on  Injunctions  (4tb  Ed.)  i  126,  the 
doctrine  is  thus  stated: 

"No  rule  of  the  law  of  injunctions  is  more 
firmly  established  than  that  which  requires  a 
suitor  who  .seeks  the  aid  of  equity  against  the 
enforcement  of  a  judgment  to  allege  and  show, 
not  only  that  it  would  be  against  equity  and 
good  conscience  to  execute  the  judgment,  but 
that  be  has  a  good  and  valid  defense  to  the  claim 
upon  which  it  was  founded.  The  obvious  rea- 
son for  the  rule  is  that  the  court  will  not  lend 
its  aid  and  grant  a  new  trial  where  the  final 
result  will  not  be  changed.  •  •  •  The  doc- 
trine has  been  carried  even  farther,  and  it  has 


been  held  that  it  must  clearly  appear  that  the 
plaintiff  in  the  action  at  law  had  in  fact  no 
cause  of  action.  This  being  shown  to  the  sat- 
isfaction of  the  court,  the  judgment  will  be 
enjoined  if  there  has  been  no  laches  or  negli- 
gence upon  the  part  of  the  complainant.  And 
it  is  not  sufficient  to  bring  the  case  within  the 
rule  that  the  bill  should  allege  generally  that  the 
complainant  has  a  good  defense  to  the  action 
at  law,  and  that  it  would  be  inequitable  to  en- 
force it ;  but  the  facta  constituting  such  defense 
should  be  clearly  set  forth." 

A  like  role  Is  laid  down  in  Pomeroy's  Eiqui- 
ty  Jurisprudence,  supra,  as  follows: 

"It  is  not  the  province  of  equity  to  correct 
mere  technical  wrongs.  A  party  seeking  its  aid 
must  show  some  substantial  injury.  It  fre- 
quently happens  that  a  judgment  is  obtained 
by  fraud,  accident,  or  surprise,  although  the 
same  result  would  be  reached  it  an  adversary 
tiial  had  been  had.  In  such  a  case  the  defend- 
ant at  law  is  equitably  bound  to  pay  the  amount 
of  the  judgment,  and  equity  will  not  interfere 
to  relieve  him.  The  fraud,  accident,  or  sur- 
prise is,  in  such  a  case,  a  mere  technical  wrong. 
Hence  it  is  laid  down  that  equity  will  not  re^ 
lieve  from  judgments  in  general  unless  a  meri- 
torious defense  is  sbonii,  so  that  on  a  re-exam- 
ination and  retrial  of  the  case  the  result  would 
be  different.  This  rule  is  universal  as  to  judgr 
ments  obtained  merely  by  fraud,  accident,  or 
surprise." 

Regardless,  then,  of  consent  or  lack  of  con- 
sent by  the  commissioners  to  the  Sweet  judg- 
ment, the  plaintiff  does  not  show  that  it  has 
been  hurt,  or  hns  suffered  any  injury  or  in- 
justice. These  are  fundamental  matters,  and 
unless  clearly  made  to  appear  the  complainant 
cannot  properly  and  lawfully  be  given  relief. 
Moreover,  It  is  not  shown  that  there  is  a 
meritorious  defense  to  the  Sweet  demands, 
which,  from  anything  appearing  in  the  rec- 
ord, are  valid  and  enforceable.  For  tbese 
reasons  the  complaint  herein  plainly  fails  to 
state  a  cause  of  action,  and  the  judgment  of 
the  trtal  court  In  annulling  and  setting  aside 
the  Sweet  judgment  upon  an  wholly  insuffi- 
cient complaint  is  palpably  wrong. 

The  numerous  authorities  referred  to  by 
counsel  for  the  company  In  their  brief,'  where- 
in confessed  judgments  against  municipali- 
ties have  been  set  aside  for  fraud,  serve  only 
to  empbaslEe  the  fact  that  the  question 
whether  the  claim  sued  upon  was  a  valid  or 
invalid  one  is  the  controlling  factor  in  such 
ca8e&  In  every  decision  cited  by  them  to 
this  point  the  ground  upon  which  the  judg- 
ment was  set  aside  is  plainly  shown  to  have 
been  because  the  demand  thus  put  to  judg- 
ment was  an  invalid  and  Illegal  one. 

While  It  Is  true  that  the  complaint  in  the 
Sweet  case  is  far  from  being  complete,  defi- 
nite and  certain,  and  is  also  unsatisfactory 
in  other  particulars,  still  the  record  plainly 
indicates  the  existence  of  facts  upon  which 
one  could  have  been  framed  that  would  have 
been  unobjectionable.  This  proposition  is 
abundantly  supported  by  our  own  decisions. 
Blanchard  v.  Chaffee  County,  15  Colo.  App. 
410,  62  Pac.  679 ;  Hockaday  v.  County  Com'rs, 
1  Colo.  App.  362,  29  Pac.  287;  Forbes  v. 
Grand  County,  23  Colo.  344,  47  Pac.  388; 
and  Bent  County  v.  Santa  F6  Company,  52 
Colo.  609,  126  Pac.  628. 
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To  summarize,  It  1b  bere  aought  to  set  aidde 
a  Judgment  against  the  County  of  Archuleta, 
obtained  by  William  B.  Sweet,  the  owner  of 
sundry  county  warrants,  and  of  unquestioned 
indebtedness  which  they  evldenoe,  solely  up- 
on the  ground  of  defects  and  Irregularities  In 
feuch  warrants,  which  defects.  If  they  exist, 
are  universally  held  by  the  authorities  to  be 
of  no  concern,  provided  the  original  Indebted- 
ness be  bona  fide.  Against  such  an  assault 
the  Judgment  must  be  held  In  all  respects  a 
legal  and  valid  one.  That  Judgment  can  only 
be  successfully  challenged  upon  substantial 
and  meritorious  grounds,  going  to  the  validi- 
ty of  the  underlying  debt,  not  merely  to  that 
of  the  warrants,  which  at  most  are  but  mere 
evidences  of  the  debt 

In  this  case  it  is  not  claimed  that  there 
was  any  defect  In  the  authority  to  create  the 
Indebtedness.  It  appears  that  the  powers  of 
the  county  were  lawfully  pursued.  It  got 
what  It  contracted  for;  It  acknowledged  the 
obligations  by  the  issuance  of  warrants.  Aft- 
erward It  consented  to  payment,  a  perfectly 
legitimate  and  proper  thing  to  have  done, 
and  the  complainant  ought  not  to  be  permit- 
ted to  escape  its  share  of  the  taxes  required 
to  liquidate  these  unassalled  obllgaticms. 

The  Judgment  is  reversed  and  the  cause  re- 
manded with  Instructions  to  the  District 
Court  to  dismiss  the  complaint,  for  the  plaln- 
tifC  having  had  and  declined  one  opportunity 
to  amend  should  not  have  another. 

Judgment  reversed  and  cause  remanded. 

OABBBRT,  C.  Jv,  and  WHITBi,  J.,  eoDcat. 


(se  Colo.  i8s> 

PACE  et  aL  v.  CLINE  et  aL    (No.  T897.) 
(Supreme  Court  of  (Colorado.     April  5,  1915.) 

1.  Bbokbbs  «=»38— Relatiokship— Evidenck. 

Evidence  held  insafficient  to  show  that 
plaintiffs,  who  were  real  estate  brokers,  had  ter- 
minated their  contract  with  defendant  to  ac- 
quire for  her  certain  property  before  they  ac- 
quired an  option  on  it  for  themselves. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {f  31-36;    Dec.  Dig.  «=388.] 

2.  Bbokxbs  ®=>26— Bbeach  or  Dutt. 

An  agent  cannot,  without  full  knowledge 
and  consent  of  his  prmcipal,  purciiase  for  him- 
self property  which  he  is  employed  to  purchase 
(or  tlie  principal;  and  so,  where  real  estate 
brokers  employed  to  acqaire  property  took  an 
option  for  themselves,  there  was  a  breach  of 
faith,  and,  the  property  having  been  conveyed 
to  the  principal,  the  brokers  are  not  entitled  to 
specific  performance. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  f  20;   Dec.  IMg.  «=.26.] 

En  Banc.    Error  to  CSourt  of  Appeals. 

Action  by  Ira  B.  CUne  and  another  against 
(3harles  W.  Pace  and  another.  There  was 
a  Judgment  for  plalntlfls,  and  defendants 
brought  error.  The  cause  was  transferred 
to  the  Court  of  Appeals,  where  Judgment  was 
affirmed  (22  Colo.  App.  2M,  125  Pac.  127),  and 
defendants  bring  error.  Judgment  reversed 
and  cause  remanded,  with  directions. 


Merle  D.  Vincent,  of  Paonia,  and  Gondy, 
Twltchell  &  Bnrkhardt,  of  Denver,  for  plaln- 
tUTs  in  error.  Milton  R.  Welch,  of  Delta,  and 
D.  C.  Beaman,  of  Denver,  for  defendants  in 
error. 

OABBERT.  O.  3.  Defendants  in  error 
brought  an  action  to  enforce  specific  perform- 
ance of  a  contract,  claimed  to  have  been  ex- 
ecuted by  Pace  by  his  agent,  whereby  he 
agreed  to  convey  to  them  a  lot  tai  Paonia,  and 
to  cancel  a  deed  executed  by  Pace  to  Mrs. 
Curtis  for  the  lot  in  question.  For  answer 
Pace  admitted  that  he  conveyed  the  property 
to  Mrs.  Curtis.  By  way  of  cross-complaint 
Mrs.  Curtis  alleged  that  she  employed  plain- 
tiffs, in  their  capacity  as  real  estate  brokers, 
to  negotiate  with  Pace  for  the  purchase  of 
the  lot;  that  they  secured  from  him  an  op- 
tion to  purchase  in  their  own  name;  that 
thereafter  they  wrongfully  repudiated  the 
agency,  and  claimed  the  contract  was  for 
their  own  benefit  The  plaintiffs  replied  to 
the  cross-complaint  putting  in  issue  its  af- 
firmative averments.  Other  issues  were 
made  by  the  pleadings  which  it  is  not  neces- 
sary to  consider,  for  the  reascm  it  appears 
that  the  vital  question  is  whether  from  the 
testimony  it  was  established  that  plaintiffs, 
in  securing  the  contract  from  Pace,  were  act- 
ing as  the  agents  of  Mrs.  Curtis.  The  trial 
court  found  In  favor  of  plaintiffs,  and  render- 
ed Judgment  requiring  Pace  to  comply  with 
his  contract  and  annulling  the  deed  from 
Pace  to  Mrs.  Curtis.  From  that  Judgment 
the  defendants  appealed  to  this  court  The 
cause  was  transferred  to  the  Court  of  Ai>- 
peals,  where  the  Judgment  was  affirmed  (Pace 
V.  Cllne,  22  Colo.  App.  254,  125  Pac.  127),  and 
defendants  bring  the  case  here  for  review  on 
error. 

Plaintiffs  were  real  estate  agents.  It 
stands  undisputed  that  they  were  employed 
by  Mrs.  Curtis  to  negotiate  with  Pace  for 
the  purchase  of  the  lot  and  that  they  accept- 
ed the  employment  They  subsequenUy  ob- 
tained from  Pace  in  their  own  name  an  op- 
tion to  purchase  the  lot  This  option  was  ex- 
ecuted by  a  Mr.  Campbell  as  the  agent  of 
Pace.  It  is  claimed  that  Campbell  was  with- 
out authority  to  execute  the  contract  It  is 
also  claimed  that  Pace  ratified  this  contract 
but  we  do  not  deem  it  necessary  to  express 
an  opinion  on  either  of  these  questions.  Pace 
was  in  the  state  of  Washington  at  the  time 
the  contract  was  executed,  and  when  he  re- 
turned he  conveyed  the  lot  to  Mrs.  Curtis. 
Mrs.  Curtis  was  represented  in  the  transac- 
tion with  plaintiffs  by  her  husband,  and  he 
and  Hufty  discussed  the  matter  frequently 
during  a  period  of  two  or  three  weeks.  The 
latter  testified  that  be  called  on  Campbell 
for  the  purpose  of  ascertaining  the  price  for 
which  the  lot  could  be  purchased ;  that  Camp- 
beU  told  him  $1,600 ;  that  he,  Hufty,  told  Mr 
Curtis  this  sum  was  the  price;    that  (Turtia 
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replied  it  was  a  ridiculous  price,  and  that 
Pace  ought  to  take  $1,000;  that  this  sum  was 
about  all  he  would  give,  but  he  might  pay 
11,200;  that  he,  Hufty,  told  him  Pace  would 
not  take  that  sum,  and  he  said  he  would  not 
gtve  $1,500,  "and  it  ended  there."  On  croaa- 
examination  he  was  asked  this  question: 

"Didn't  he  tell  yon  at  that  time  to  write  again 
and  see  if  you  could  do  better?  A.  I  don't 
know  whether  he  did  or  not." 

It  appears  from  the  testimony  of  Hufty 
that  at  the  time  of  the  negotiations,  Cline 
and  Hufty  were  occupying  a  room  in  the 
building  on  the  lot,  and  that  Curtis  told  him 
that  if  he  purchased  the  lot  they  would  be 
permitted  to  retain  their  office  without  any 
increase  of  rent  as  long  as  they  wanted  it. 
Campbell,  who  acted  for  Pace  in  executing 
the  contract,  was  asked  the  following  ques- 
tion: 

"State  whether  or  not  he  (Hufty)  told  yon  for 
whom  he  was  obtainiuf  the  contract,  if  any 
one  beside  himself.  A.  He  told  me  that  he  was 
■apposed  to  be  buying  it  for  Ed  Curtis,  but  that 
ha  was  buying  it  for  hlmseU." 

From  the  testlm<»y  it  appears  that  Pace 
owned  two  adjoining  lots,  which  he  was  de- 
slroas  of  selling  In  connectlcm  with  the  lot 
InToWed.  Curtis  testified  that  after  he  em- 
ployed Hufty  and  Cline  to  make  the  purchase, 
Hnft7  told  him  he  had  a  reply  from  Pace,  in 
wlilcb  he  stated  that  if  he  sold  the  comer  lot 
(the  lot  in  question),  the  price  would  be  $1,- 
60O;  that  he  told  Hufty  to  write  Pace,  and 
tell  him  he  would  give  $1,200,  provided  he 
would  vacate  the  alley  in  the  rear;  that 
Hufty  said  he  would ;  that  Hufty  afterwards 
told  him  Pace  stated  in  reply  that  If  he  sold 
the  lot  the  price  would  be  $1,500;  that  he 
asked  Hufty  what  was  said  about  the  alley, 
and  was  told  that  Pace  said  nothing;  that 
he  afterwards  told  Hufty  if  he  could  buy  the 
comer  lot  for  $1,500,  to  buy  it,  and  if  he 
oould  not  buy  that  lot  without  buying  the 
whole  three  for  $6,000  to  buy  them  all.  He 
further  testified  it  was  understood  with  CUne 
and  Hufty  that  if  the  purchase  was  made, 
they  were  to  have  a  written  contract  giving 
them  the  right  to  occupy  the  office  they  were 
then  occupying  as  long  as  the  building  then 
4ni  the  premises  remained  there  at  the  same 
rental  tbey  were  then  paying,  and  if  his  wife 
saw  fit  to  Improve  the  property,  sfie  would 
give  them  the  refusal  of  an  office  on  the 
ground  floor ;  that  Huftgr  asked  him  what  the 
rent  would  be,  and  he  told  him  it  would  de- 
pend on  the  cost  of  the  building,  and  he  pre- 
sumed it  would  be  from  $12  to  $15  per  month, 
to  wbldi  Hufty  replied  that  this  was  agree- 
able. It  appears  from  the  testimony  that 
Hufty  never  wrote  Pace  or  received  any  re- 
ply from  him  regarding  the  lot  relative  to 
its  purchase  by  Curtis.  Curtis  also  testified 
that  after  instructing  plaintiffs  to  purchase 
for  $1,500,  he  called  on  Cline  and  Hufty  and 
Inquired  how  the  matter  was  progressing,  and 
was  told  by  Hufty  that  they  had  a  cinch  on 
the  lot  so  that  nobody  else  could  get  It,  to 
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which  be  replied,  "That  to  good":  that  at 
different  times  he  was  in  their  office  every 
few  days  for  two  or  three  weeks;  that  he 
told  them  he  would  take  the  property  for  $1,- 
500,  and  finally  Hufty  said  they  were  figuring 
with  other  parties,  and  that  If  tbey  did  not 
take  It  he  could  have  It;  that  later  he  ask- 
eti  Cline,  "How  does  this  matter  stand;  are 
we  going  to  do  business  or  not?"  to  which 
Gllne  replied,  "We  are  going  to  stick  blm 
[Pace]  to  it"  "WeU,"  I  says,  "then  It  looks 
to  me  as  though  you  had  given  me  the  dirty 
end  of  a  very  dirty  deal,"  and  Gllne  then 
said,  "Self-preservation  to  the  first  law  of 
nature."  In  a  letter  to  Pace  by  Cline  and 
Hufty,  written  a  few  days  after  they  had 
obtained  the  contract  from  Campbell,  they 
stated,  in  substance,  that  they  were  in  no 
particular  hurry  about  dosing  the  deal,  but 
they  wanted  to  know  that  they  were  not  to 
be  driven  off  the  comer  as  some  of  their 
enemies  had  threatened;  that  they  were 
making  the  deal  as  a  matter  of  self-protec- 
tion, and  preferred  that  it  be  not  made  pub- 
lic, and,  as  it  concemed  no  one  but  Pace  and 
themselves  "trust  no  one  will  be  made  the 
wiser." 

[1]  From  this  synopsis  of  the  testimony 
the  important  question  to  whether  the  rela- 
tion of  principal  and  agent  between  Mrs.  Cur- 
Os  and  plaintiffs  was  dissolved-  If  there  was 
a  substantial  conflict  in  the  testimony  on 
this  issue  of  fact,  then  the  finding  of  the 
trial  court  should  not  be  disturbed  on  review, 
but  an  analysis  of  the  testimony  discloses 
there  to  not  Uie  only  testimony  which 
tends  in  the  slightest  degree  to  establtoh  that 
plaintiffs  in  procuring  the  option  were  not 
acting  as  agents  for  Mrs.  Curtis  to  the  state- 
ment of  Hufty  to  the  effect  that  Curtto  said 
he  would  not  give  more  than  $1,200  for  the 
lot,  "and  it  ended  there."  That  thto  ended 
the  relation  between  the  parties  to  a  mere 
conclusion,  however,  of  plaintiff  Hufty,  and 
contrary  to  other  undisputed  testimony. 
Hufty  says  that  at  this  time  he  does  not  re- 
member whether  Curtis  told  him  to  write 
again,  and  ascertain  If  he  could  get  a  price 
below  $1,500.  CJertalnly  Hufty  would  remem- 
ber whether  Curtto  made  such  a  request.  If 
he  did,  then  It  to  clear  the  agency  was  not 
terminated.  Hufty  does  not  deny  the  conver- 
sation detailed  by  Curtto  about  vacating  the 
alley,  or  the  request  that  he  purchase  the 
three  lots  for  $6,000,  if  he  could  not  purchase 
the  comer  for  $1,500.  He  does  not  deny  he 
told  Curtto  that  be  had  arrangements  made 
so  that  nobody  else  could  get  the  lot  By 
failing  to  deny  thto  testimony,  it  clearly  ap- 
pears, from  what  may  be  termed  his  own  ad- 
missions, that  Curtis  never  told  him  as  a 
finality  he  would  not  give  more  than  $1,200 
for  the  lot.  Had  he  been  acting  in  good  faith 
there  was  no  occasion  for  misleading  Curtto 
by  giving  him  to  understand  that  he  had  se- 
cured an  option  for  the  benefit  of  Mrs.  Cur- 
tto, and  he  would  have  told  blm  promptly 
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that  be  whs  not  acting  for  Mrs.  GqrtlB,  be- 
cause bis  Arm  was  no  longer  bar  agents.  Nei- 
ther would  there  bave  been  any  reason  for 
enjoining  secrecy  on  Pace.  In  brief,  we 
tblnk  the  evidence,  without  substantial  con- 
flict, concIuslTely  establishes  that  the  relation 
of  principal  cuid  agent  was  never  terminated, 
and  that  from  the  inception  of  the  transao- 
tlon,  plaintiffs  set  abon^  after  accepting  em- 
ployment at  the  bands  of  Mrs.  Curtis,  to  se- 
cure the  proi)erty  for  tbemselves. 

[2]  The  only  remaining  question  Is  to  de- 
clare the  law  applicable  to  this  state  of  facts. 
An  agent  without  the  full  knowledge  and  con- 
sent of  his  principal  cannot  purchase  for  btm- 
self  property  wbich  be  is  employed  to  par- 
chase  for  bis  prlndpaL  If  be  does  so  it  la 
a  breach  of  faith,  and  he  will  be  regarded 
as  holding  such  property  In  trust  for  bis 
principal.  31  Cyc.  1441;  Johnson  ▼.  Hay- 
ward,  74  Neb.  157,  103  N.  W.  1058,  107  N.  W. 
884,  5  L.  E.  A.  (N.  S.)  112,  12  Ann.  Ca&  800. 
We,  therefore,  conclude  that  tbe  contract 
taken  by  Cllne  and  Hufty  was  for  the  benefit 
of  Mrs.  Curtis,  and  that  they  bad  no  right  to 
enforce  It  against  Pace  or  ftnnul  tbe  deed 
which  be  gave  her. 

Tbe  Judgment  of  the  Court  of  Appeals  is 
reversed,  and  tbe  cause  remanded,  with  di- 
rections to  enter  a  Judgment  reversing  tbe 
judgment  of  tbe  district  court,  and  remand 
the  cause  to  that  tribunal,  with  directions  to 
enter  a  Judgment  that  plaintiffs  take  nothing 
by  their  action,  and  to  dismiss  the  cause  at 
their  costs. 

Judgment  reversed  and  cause  remanded 
with  directions. 

(59  Colo.  161) 

MORRIS  V.  GRAUBEROER  et  al.    (No.  7972.) 

(Supreme  Court  of  Colorado.     April  6j  1916.) 

1.  Taxation  «=>786— Tax  Deed  —  Pbioritt. 

A  valid  tax  deed  based  on  a  tax  gale  for 
the  delinquent  taxes  of  1893  gave  the  grantee  a 
title  paramount  to  that  obtained  by  the  grantee 
in  tax  deeds  based  on  tax  sales  of  tbe  same  land 
for  tbe  delinquent  taxes  of  1889  and  1891. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  1554;   Dec.  Dig.  «=»786.] 

2.  Ejectment  «=>25— Defenses  —  Tmx  in 
Thibd  Pabtt. 

In  a  civil  action  under  the  Code  in  the  na- 
ture of  ejectment,  plaintiff's  recovery  is  as  ef- 
fectually barred  by  proof  of  a  valid  outstand- 
ing title  In  a  third  party  as  by  showing  title  in 
tbe  defendant. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  H  99-106;   Dec.  Dig.  «=»25.] 

Error  to  District  0>urt,  Logan  County; 
H,  P.  Burke,  Judge. 

Action  by  Nellie  S.  Morris  against  Jonas 
Grauberger  and  another.  Judgment  for  de- 
fendant Grauberger,  and  plaintiff  brings  er- 
ror.   Affirmed. 

John  F.  Mall,  of  Denver,  for  plaintift  in 
error.  McConley  &  Hlnkley,  of  Sterling,  for 
defendant  in  error. 


GABBERT,  C  J.  Plaintlfl  In  error  bron^t 
an  action  In  ejectment  against  defendant  in 
error,  Grauberger,  and  another,  to  recover 
possession  of  a  quarter  section  of  land  In 
Logan  county.  Judgment  was  in  favor  of 
Grauberger,  and  plaintiff  brings  tbe  case  bere 
for  review  on  error. 

To  establish  her  titte,  plaintiff  Introduced  in 
evidence  two  tax  deeds,  one  based  on  a  tax 
sale  for  the  delinquent  taxes  of  1889,  and  an- 
other on  a  tax  sale  for  tbe  delinquent  taxes 
of  1891.  She  also  introduced  conveyances 
from  which  it  appears  that  the  title  obtained 
by  tbe  grantees  in  these  tax  deeds  has  been 
conveyed  to  her.  To  establish  his  title,  de- 
fendant Grauberger  Introduced  in  evidence 
a  tax  deed  to  tbe  Municipal  Debenture  Com- 
pany, based  on  a  tax  sale  for  the  delinquent 
taxes  of  1898.  The  land  in  controversy  was 
levied  upon  as  tbe  property  of  tbe  Municipal 
Debenture  Company,  under  an  execution  Is- 
sued on  a  Judgment  In  favor  of  one  Gillett, 
and  against  the  Debenture  Company.  On 
this  sale  a  sheriff's  deed  was  issued  to  Gil- 
lett, and  it  was  stipulated  at  the  trial  that 
whatever  title  OlUett  obtained  by  the  sher- 
iff's deed  was  vested  in  tbe  defendant  Grau- 
berger. Tbe  basis  of  tbe  title  of  tbe  Deben- 
ture Company  was  tbe  tax  deed  Issned  to  It, 
and  to  which  we  have  referred.  The  Judg- 
ment roll  in  tbe  case  of  Gillett  against  tlia 
Debenture  Company  was  admitted  In  evi- 
dence, and  it  is  claimed  on  tbe  part  of  plain- 
tiff that  from  this  source  it  appears  tbe  Judg- 
ment against  tbe  Debenture  Company  was 
void  and  of  no  effect,  because  it  ai^iears  that 
tbe  company  was  never  served  with  a  sum- 
mons in  tbe  action. 

[1]  It  Is  unnecessary  to  determine  wliether 
or  not  the  Judgment  roll  exhibits  facts  rela- 
tive to  the  service  of  summons  on  the  De- 
benture (Company  under  which  the  sberilTs 
deed  Issued,  wbich  renders  the  Judgment 
void.  Tbe  tax  deed  Issued  to  the  Debenture 
Company  Is  not  attacked,  nor  claimed  to  be 
Invalid.  It  was  issned  on  a  sale  of  the  prem- 
ises for  taxes  levied  at  a  later  date  than 
those  upon  which  the  tax  deeds  under  which 
plaintiff  claims  title  were  Issued;  consequent- 
ly the  title  thereby  acquired  Is  paramount  to 
that  obtained  by  the  tax  deeds  ai>on  whidt 
plaintiff  bases  her  title. 

[2]  It  thus  appears  that,  even  though  tbe 
sheriff's  deed  under  which  Grauberger  claims 
title  may  be  invalid,  and  did  not  convey  any 
title,  the  Debenture  Company  la  the  owner 
of  the  premises  In  dispute  by  virtue  of  the 
tax  deed  Issued  to  it,  and  therefore  plaintiff 
is  not  entitled  to  recover.  In  Dyke  v.  Whyte, 
17  Colo.  290,  29  Pac.  128,  it  was  ruled  that 
In  a  civil  action  under  tbe  Code  In  the  nature 
of  ejectment,  a  recovery  by  tbe  plaintiff  is 
as  effectually  barred  by.  proof  of  a  valid 
outstanding  title  In  a  third  party  as  by  show- 
ing title  in  tbe  defendant 

It  Is  also  urged  on  behalf  of  plaintiff  that 
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tlie  court  erred  In  not  rendering  Judgrment 
awarding  her  the  taxes  which  she  had  paid 
isj  Tlrtae  of  the  tax  sales  under  which  the 
tax  deeds  upon  which  she  bases  title  were 
Issned.  This  qnestlon  was  not  presented  to 
the  trial  court 

The  judgment  of  the  district  ooort  is  af- 
firmed. 

Judgment  affirmed. 

OABBIOUES  and  SCX)TT,  JJ.,  concur. 


(G»  Colo,  no 

EL  PASO  COUNTY  LAND  &  FUEL  CO.  v. 
PBRDARIS.     (No.  816&) 

(Sapreme  Conrt  of  Colorado.    April  5,  1816.) 

1.  Mastek  and  Sbbvart  €=s>288  —  Injubt  to 
CoAi,  MiNB  Employ^— Defkctivx  Tkack— 
Ddtt  to  Kbpair — QuKsnon  fob  Jubt. 

Where,  in  a  coal  mine  employe's  action  for 
injuries  from  his  head  being  caught  between  the 
car  which  be  was  pushing  and  a  coal  wall,  due 
to  a  defect  in  the  track  at  the  point  where  the 
main  track  under  defendant's  general  charge 
joined  with  a  track  leading  to  plaintiff's  room, 
the  evidence  was  conflicting  as  to  whose  duty  it 
waa  to  keep  the  track  in  repair  at  the  particular 
point  of  the  accident,  the  question  whether  plain- 
tiff was  negligent  in  connection  therewith  was 
for  the  jury,  especially  where  there  was  evidence 
that  defendant  a  pit  boss  examined  the  defect 
and  promised  to  have  it  repaired. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  1068-1088;  Dec  Dig. 
«s»28&] 

2.  Master  and'  Servant  «=>289  —  Injubt  to 
Goal  Mine  EstPLort— Oontbxbtjtobt  Nko- 
LioENCE-^CEsnoN  roB  Jubt. 

Where  ^e  evidence  in  such  case  was  such 
that  the  court  could  not  find  as  a  matter  of 
law  that  there  were  two  ways  in  which  plaintiff 
could  or  should  have  handled  the  car,  one 
safe  and  the  other  palpably  unsafe,  the  ques- 
tion whether  plaintiff  was  negligent  in  operat- 
ing his  car  from  the  left-hand  side,  instead  of 
the  right  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1088,  1090,  1092-1132; 
Dec.  Dig.  «=>289J 

8.  Master  and  Servant  «=>288  —  Injury  to 
Srrvant  —  Pbouisb  to  Ri^aib  Defects  — 
Question  fob  Jobt. 

Where,  in  a  coal  mine  employe's  action  for 
injuries  due  to  a  defective  track,  which  defend- 
ant's pit  boss  had  promised  to  repair,  there  was 
evidence  that  the  pit  l)os8  had  directed  that 
plaintiff's  car  be  not  pushed  over  the  track  until 
the  repair  was  made,  and  there  was  no  evidence 
indicating  otherwise  than  that  both  the  pit  boss 
and  plaintiff  bad  the  question  of  danger  In  mind 
when  such  promise  was  made,  the  question 
whether  the  promise  was  made  with  a  view  of 
removing  possible  danger  to  plaintiff  was  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  »  1068-1088;  Dec.  Dig. 
«=>28&] 

4.  MASTKB  and  SEBVANT  ^=>2SS  —  iNJtTBY  TO 

CoAi.  Mike  Employ^— Pbomisb  to  Repaib— 
REUATtCB  OF  Eiiflot£— Question  fob  Jubt. 
Where  plaintiff  testified  in  such  case  that 
the  pit  boss  nad  promised  to  have  the  track  re- 
paired "before  Monday,"  when  the  accident  oc- 
curred, and  that  he  went  to  work  Monday  in  re- 
liance on  such  promise  having  been  fulfilled,  the 


?iuestion  whether  he  relied  on  the  promise  waa 
or  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1068-1088;  Dec.  Dig. 
<S=»288.] 

6.  Mastbb  and  Sebvant  «=»221— Assumption 
of  Risk— Shxftino  of  Burden— PsoinsE  to 
Repair. 

The  master's  promise  to  repair  a  defect  op- 
erates as  a  suspension  of  the  servant's  implied 
contract  to  bear  the  risk,  and  places  on  the  mas- 
ter the  obligation  to  bear  the  risk  during  the 
period  covered  by  his  promise. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  638-«40,  642-645 ;  Dec. 
Dig.  «=>221.] 

6.  Masteb  and  Sebvant  «s>236  —  Injubt  to 
Coal  Mine  EMPLOYfe— Contributory  Nbq- 
UOBNCB— Reliance  on  Pbohise  to  Repaib. 
Where  a  coal  mine  employ^  went  to  work 
in  reliance  on  the  promise  of  the  master's  pit 
boss  that  a  defect  in   the  track  in   the   mine 
would  be  repaired,  and  in  the  belief  thnt  such 
promise  had  been  fulfilled,  he  was  not  contribu- 
torily  negligent  in  failing  to  investigate  or  in- 
quire whether  such  promise  had  be«i  fulfilled, 
after  the  time  for  its  fulfillment  had  past 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  681,  723-742 ;  Dec.  Dig. 
<S=>236.] 

Error  to  District  Court,  El  Paso  County; 
J.  B.  Little,  Judge. 

Action  by  Oeorge  Perdaris  against  the  Bl 
Paso  County  Land  tc  Fuel  Company  a  cor- 
poration. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

R.  L.  Holland,  of  Colorado  Springs,  for 
plaintiff  in  error.  Orr,  Robinett  &  Mason,  of 
Colorado  Springs,  for  defendant  in  error. 

SCOTT,  J.  The  defendant  in  error,  Per- 
daris, recovered  damages  in  the  sum  of  $2,- 
000  on  account  of  injuries  received  while 
working  as  a  coal  miner  In  the  employ  oftbe 
plaintiff  in  «rror.  Perdaris  was  working  in 
room  No.  7,  which  Is  connected  with  what  is 
known  as  the  second  east  entry  of  the  mine, 
by  means  of  a  narrow  passageway,  in  the 
form  of  a  sharp  curve,  in  which  was  laid  a 
track  for  the  movement  of  the  mine  cars. 
This  track  in  the  mine  room  was  of  light 
rails,  and  connected  with  heavier  and  larger 
rails  near  the  neck  or  entrance  to  the  room. 
The  rail  on  the  right  hand,  going  out  of  the 
room,  was  on  the  outside  of  the  curve,  and 
very  near  the  rib,  or  coal  wall.  The  trade 
from  the  room  leading  out  was  upon  a  sharp 
downgrade,  and  to  enable  the  miner  to  con- 
trol his  car,  In  moving  his  load  of  coal 
toward  the  entrance,  there  were  provided 
sprags,  one  for  each  wheel,  for  the  purpose 
of  stopping  the  wheels  from  turning,  and 
acting  as  a  sort  of  brake.  The  plaintiff,  in 
pushing  his  car  of  coal  toward  the  entry, 
and  because  of  the  lurch  of  the  car  occurring 
at  or  near  the  joint  between  the  large  and 
small  rails,  was  thrown  so  that  his  head 
came  between  the  car  and  the  coal  wall  or 
rib,  which  resulted  In  severe  and  permanent 
injuries. 


»For  other  cases  see 
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Uie  plaintiff  testifles  that  on  Saturday,  and 
prior  to  tbe  injury,  while  moving  out  his  last 
car  on  that  day,  be  discovered  that  the  track 
with  the  large  rail  at  this  point  had  become 
displaced  and  moved  several  Inches  tovrard 
the  outer  rib  along  the  curve  and  near  the 
Joint,  and  also  that  the  Joint  connecting  the 
large  and  small  rail  had  become  displaced, 
and  that  it  was  these  defects  which  caused 
the  injury.  He  says  that  he  at  once  called 
the  attention  of  the  pit  boss  to  these  defects, 
who  carefnlly  examined  the  same,  and  di- 
rected the  plaintiff  not  to  take  any  more  cars 
over  the  track  at  that  time,  and  said  to  the 
plaintiff  that  he  would  have  it  fixed  before 
Monday;  that  the  conversation  and  exam- 
ination occurred  on  Saturday  afternoon,  and 
that  he  did  not  attempt  to  move  tlie  car  ov» 
the  track  thereafter  on  that  day.  PlalntUTs 
working  partner  says  he  heard  the  conversa- 
tion, and  corroborates  the  testimony  of  the 
plaintiff  in  this  particular,  except  that  he 
says  that  the  pit  boss  said  he  would  have  the 
track  fixed  "Monday,"  while  plaintiff  says, 
"before  Monday." 

The  plaintiff  testifles,  further,  that  <m  Mon- 
day he  entered  the  mine  room  by  a  different 
entrance  than  that  where  the  accident  occur- 
red, which  was  his  custom,  and  which  was 
of  shorter  distance;  that  he  found  his  car 
partly  filled  with  coal,  and  proceeded  to  fill 
it  and  started  with  the  car  toward  the  en- 
try; that  he  bad  i^ced  sprags  in  three  of 
the  wheels,  and  was  attempting  to  place  a 
sprag  in  the  fourth  whed  and  on  the  right- 
hand  side  of  the  car,  when  the  car  struck  the 
defective  place  in  the  track  and  the  injury  oc- 
curred. He  says  that  he  fully  relied  on  the 
promise  of  the  pit  boss  to  have  the  track  re- 
paired, and  believed  that  this  had  been  done. 

As  is  usual  in  such  cases,  there  is  sharp 
conflict  in  the  testimony  of  the  opposing  sides 
to  the  controversy.  The  argument  of  counsel 
for  plaintiff  in  error  is  chiefly  directed  to  the 
action  0f  the  court  in  overruling  his  motion 
to  direct  a  verdict  for  the  defendant  Coun- 
sel urges  that  it  was  the  duty  of  the  plaintiff 
to  lay  and  maintain  the  track  at  the  point 
where  the  injury  occurred,  and  therefore  the 
accident  was  by  reason  of  plaintiff's  own  neg- 
ligence In  failing  to  repair  the  track  himself. 

[1]  But  this  involves  a  disputed  questloa 
of  fact,  and  hence  was  clearly  within  the 
province  of  the  Jury.  It  is  admitted  by  all 
parties  that  it  was  the  dnty  of  the  plaintiff 
to  lay  and  maintain  the  track  within  his  mine 
room.  The  accident  occurred  near  and  after 
striking  the  Joint,  and  the  disputed  question 
arises  as  to  where  that  duty  rests  at  the 
Joint  and  upon  the  displaced  heavy  rail  where 
the  accident  occurred.  It  appears  that  a  fish- 
plate shonld  be  used  to  securely  fasten  the 
rails  at  the  connection,  and  that  no  such  plate 
was  used  at  the  time.  We  think  the  Jury 
were  Justified  in  finding,  upon  all  the  evi- 
dence, that  the  light  rails  were  for  the  spe- 
cial use  of  the  miner  in  his  room,  and  that 


the  heavier  rails  -were  for  the  qiedai  nse  of 
the  company,  and  to  be  maintained  accord- 
ingly; and  if  the  testimony  of  the  plaintiff 
and  his  witness  is  to  be  believed,  to  the  ^- 
fect  that  the  pit  boss  examined  the  defect, 
and  promised  to  have  it  repaired,  that  this 
was  a  clear  recognition  by  the  defendant  of 
the  duty  upon  Its  part  to.  repair  the  defect, 
and  the  Jury  was  Justified  in  so  finding. 

[2]  It  is  contended,  further,  that  if  the  plain- 
tiff had  operated  his  car  from  the  left-hand 
side  the  accident  could  not  have  occnrred, 
and  seeks  to  invoke  the  rule  that  where  one 
has  a  choice  of  ways  in  which  to  do  the  work 
in  which  he  is  engaged  at  the  time  of  the  ac- 
cident, one  safe  and  free  from  danger,  the 
other  palpably  unsafe  and  dangerous,  if  he 
should  choose  the  latter,  in  so  doing  be  as- 
sumes the  risk.  But  this  Involved  another 
question  of  fact,  and  the  court  folly  and 
fairly  instructed  the  Jury  upon  this  iwint. 
The  testimony  in  this  case  we  think  Justified 
the  Jury  in  their  finding  in  this  regard,  but 
it  is  clear  that  under  the  circumstances  of 
this  case  the  court  would  not  have  been  Justi- 
fied in  finding  as  a  matter  of  law  that  there 
were  two  ways  in  whidi  plaintiff  conld  or 
should  have  handled  the  car,  one  safe,  and 
the  other  palpably  unsafe.  This  involves  a 
question  of  the  exercise  of  reasonable  care, 
to  be  determined  by  the  Jury  from  the  evi- 
dence, under  proper  instructions.  Gibson  v. 
Burlington,  etc,  R.  Ry.,  107  Iowa,  tS96,  78  N. 
W.  190. 

[3]  It  is  further  urged  that  there  Is  no 
diowlng  that  the  promise  of  the  pit  boss  to 
correct  the  defects  was  made  with  the  view 
of  removing  possible  danger  to  the  employ& 
We  think  this  sufllciently  appears  from  Uie 
direction  of  the  pit  boss  to  not  push  the  car 
over  the  track  again  until  the  repair  was 
made,*  and  there  is  nothing  in  the  testimony 
that  Indicates  other  than  that  both  the  pit 
boss  and  the  plaintiff  had  the  question  of 
danger  in  mind.  The  rule  of  law  in  this  re- 
gard is  well  stated  in  111.  Sted  Ca  v.  Mann, 
197  lU.  186,  64  N.  B.  328,  to  be: 

"Whether  plaintiff's  complaint  and  the  prom- 
ise  of  the  foreman  had  reference  to  a  threatened 
danger  to  plaintiff  from  the  condition  of  the 
floor,  or  only  to  make  it  better  fit  for  nse  in  do- 
ing work  and  running  the  buggies  which  carried 
the  ingots  over  it,  or  both,  as  wdl  as  whether 
the  time  between  the  alleged  promise  and  the 
plalntiiTs  injury  was  more  than  was  reasonably 
necessary  to  enable  the  defendant  to  fix  the  floor, 
in  view  of  all  the  circumstances  and  opportuni- 
ties for  doin^  such  work,  involved  a  consider- 
ation and  weighing  of  all  the  testimony,  and  we 
think  the  court  was  right  in  sabmittinE  such 
questions  to  the  jury." 

[4]  Question  is  also  raised  as  to  reliance  of 
the  plaintiff  upon  the  promise  of  defendant's 
agent  to  repair  the  defects.  This  is  QkewiEe 
a  question  of  fact.  The  general  rule  as  to 
the  question  of  reliance  in  such  cases,  and 
how  determined.  Is  briefly  stated  in  Beseloff 
V.  Strandberg,  62  Wash.  36,  113  Pac.  260^  as 
follows: 
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"Th«  qneetloii  in  all  thlg  dass  of  caaes  la: 
Was  the  promise  the  inducement  to  continue  at 
work,  and  did  the  respondent  act  as  a  man  of 
ordinary  prudence  In  the  light  of  all  facts  and 
drcumstancea?  The  promlM,  the  time  of  per- 
formance, the  snrrounding  circnmatances.  and 
the  act  of  the  servant  must  be  considered ;  not 
one  al<we,  bnt  all ;  and,  when  so  considered,  we 
tUnk  the  jury  in  this  case  was  amply  jastified 
fai  holding  that  respondent  did  not  assume  the 
riak." 

And  the  same  court  In  Morgan  v.  Rainier 
Beach  liOmbAr  Ca,  51  Wash.  335,  88  Fac. 
1120,  22  K  R.  A.  (N.  S.)  472,  Bald: 

"The  authorities  are  not  agreed  aa  to  the  prin- 
ciple on  which  Oie  liability  of  the  master  rests 
in  this  class  of  cases,  yet  all  of  the  modem 
caaea  agree  that  where  a  servant  makes  a  com- 
plaint to  his  master  of  a  dangerous  defect  in 
his  place  of  work,  or  In  the  appliances  fur- 
nished him  with  which  to  work,  and  the  master 
makes  an  uneooditional  promise  to  repair  tba 
defect,  the  risk  of  the  defect  is  cast  upon  the 
master  until  such  time  as  would  preclude  all 
reasonable  expectation  that  the  promise  might 
be  kept,  unless  the  danger  from  the  defect  is  so 
Imminent  that  no  person  of  ordinanr  prudence 
would  risk  injury  from  it  *  *  *  But,  on 
whatever  ground  the  liability  may  be  assumed 
to  rest,  there  can  be  no  distinction  in  principle, 
in  so  far  as  the  liability  of  the  master  is  con- 
cerned, between  an  unconditional  promise  to  re- 
pair, and  a  promise  to  repair  on  or  after  a  cer- 
tain date  or  after  the  happening  of  a  particular 
•rent" 

And  again.  In  Modem,  etc..  Works  r.  Fries, 
228  IlL  246,  81  N.  B.  862,  U9  Am.  St  B^K 
428,  It  was  held: 

"The  court  or  jury  could  determine  from  all 
the  facts  and  circumstances  whether  the  plain- 
tiff was  induced  to  remain  in  the  service  by  the 
promise  to  repair  the  clutch  on  Saturday,  when 
the  machinery  would  be  shut  down  and  the  work 
eonld  be  done,  and,  if  there  was  any  evidence 
tending  to  prove  the  same,  the  question  whether 
the  plaintiff,  relying  upon  the  promise,  was  in- 
duced to  remain  in  the  defendant's  employ  until 
he  waa  injured,  was  a  question  of  fact" 

rn  By  the  promise  to  repair,  the  burden  of 
assumption  of  risk  was  shifted  to  the  defend- 
ant In  Clark  Lumber  Co.  v.  Johns,  98  Ark. 
211,  189  S.  W.  892,  it  was  said: 

"Assumption  of  the  risk  being  a  matter  of  im- 
plied contract  the  servant  may  be  held  to  have 
assumed  it  though  his  own  act  in  proceeding  in 
the  face  of  danger  did  not  constitute  negligence 
on  his  part  But  the  master's  promise  to  repair 
the  defect  operates  as  a  suspension  of,  the  serv- 
ant's implied  contract  to  bear  the  risk,  and  puts 
the  obligation  on  the  master  to  bear  the  risk  dur- 
ing the  period  covered  by  his  promise." 

In  this  case  there  was  testimony  to  show 
that  the  mine  was  not  operated  on  Snndays; 
that  the  plaintiff  was  not  expected  to  return 
to  work  nntll  Monday;  that  the  promise  by 
the  pit  boss  to  have  the  track  repaired  be- 
fore Monday  was  made  on  Saturday;  that 
there  was  ample  time  in  which  to  make  the 
repair  before  Monday.  Therefore,  if  this  tes- 
timony be  true,  the  plaintiff  was  Justified  in 
relying  on  the  promise  of  the  pit  boss  that 
he  would  cause  the  repairs  to  be  made  before 
his  time  to  go  to  work  on  Monday,  and  in 
believing  that  the  defect  had  been  repaired 
a.s  promised.     The  weight  and  sufficiency  of 


the  testimony  in  these  partlcnlars  w6re  for 
the  Jury. 

[6]  It  is  true  that  the  duty  to  exercise  rea- 
sonable care  rests  with  the  servant  at  all 
times,  bnt  under  the  circumstances  of  this 
case  he  was  not  required  to  specially  inves- 
tigate 09  Inquire  as  to  whether  or  not  the 
master  had  kept  his  spedflc  promise,  after 
the  time  for  Its  fulfillment  had  passed. 

Counsel  takes  exception  to  some  of  the  in- 
structions of  the  court;  bnt,  upon  a  carefnl 
examination  of  these,  we  find  that  the  cir- 
cumstances of  the  case  were  quite  fully  cov- 
ered, and  that  alleged  errors  in  that  respect 
are  without  merit 

The  judgment  is  affirmed. 

GABBSiKT,  a  J^  and  OABBIGUES,  J., 
ooncnr. 

(5»  Colo.  1«) 
riFTBBNTH   STRBBT  INV.   CO.  et  aL  T. 
CITY  AND  COUNTY  OF  DENVBB. 
(No.  SOOT.) 

(Supreme  C!onrt  of  (Colorado.    April  5,  191S.) 

1.  MumCIPAI.  COBPOBATIONS  «=>443— PUBUO 
IMFBOVKUKNTS  —  ASSESSIGENT    OV    DAUAaXS 

ANn  BKNnrrs— Changs  in  Impbovehent. 
City  and  County  of  Denver  (Tharter,  {  84, 
gives  the  board  of  public  works  exclusive  power 
to  lay  out  open,  and  change  streets,  subject 
to  approval  by  ordinance.  Section  322  provides 
that  whenever  the  council  shall,  by  ordinance, 
establish  and  open  any  street  the  city  and 
county  may  condemn  the  necessary  property, 
and  the  proceedings  for  the  assessment  of  dam- 
ages and  b«mefitB  shall  be  as  provided  by  gen- 
eral law.  An  ordinance  was  adopted  for  the 
extension  of  a  street  for  several  blocks,  which 
provided  that  if  the  general  benefits  assMsed 
against  the  dty  should  exceed  a  named  amount 
the  proceedings  should  be  dismissed.  Proceed- 
ings for  the  condemnation  of  the  property  and 
for  the  assessment  of  the  damages  and  benefits 
were  instituted,  and  thereafter  a  report  of  tiie 
commissioners  was  approved  which  assessed  the 
damages  and  the  benefits  for  the  extension  of 
the  street  for  a  distance  one  block  less  than  was 
fixed  by  ordinance,  and  the  proceedings  were 
dismissed  by  the  city  attorney  aa  to  the  prop- 
erty within  the  excluded  block.  The  general 
l>enefit8  assessed  against  the  dty,  for  the  dis- 
stance  the  street  was  opened  was  the  maximum 
amount  fixed  b^  the  ordinance.  Beld,  that  nei- 
ther the  c<Mnmi8sioDer8  nor  the  court  had  pow^ 
er  to  change  the  extent  of  the  improvement 
since  that  was  a  matter  for  the  excludve  de- 
termination of  the  council,  and  the  award,  being 
for  an  improvement  not  authorised  by  the  coun- 
cil, is  invalid. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
C!orporations,  Cent  Dig.  i  1063;  Dec.  Dig.  «=> 
443.1 

2.  MumCIPAI.  COKFOBATtONB  «=>464— POBUO 
lUPBOYXMENTS  —  ASSKSBKBNT    QF    DaITAQKS 

▲irn  Bekefits— DiBKiBBAi.  nr  Past— Stat- 

VTK. 

Laws  1911,  p.  380,  f  17,  giving  to  the  dty 
attorney  power  to  dismiss  proceedings  for  the 
assessment  of  benefits  and  damages  for  public 
improvements  as  to  one  or  more  parcels  of  land, 
does  not  authorize  him  to  dismiss  as  to  a 
number  of  parcels,  and  thereby  materially 
change  the  proposed  improvement  declared  by 
the  council   to  be  necessary;    since  such  cob- 
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struction  would  render  the  section  nnconstita- 
tionaL 

[Ed.  Note. — For  other  casea,  see  Municipal 
Corporations,  Cent  Dift.  U  1080-1083,  1091- 
1093;    Dec.  Dig.  «=»454.] 

3.  Municipal  Cobpobationb  «=>463— Ppbuo 
ivpboveuents  —  asseasment  of  bbniftrs 
AND  Damages— AuTHORiTT  o»  Cixr  Attob- 
nvT. 
Where  an  ordinance,  declaring  the  neces- 
sity for  the  opening  of  a  street,  provided  that, 
if  the  general  benefits  assessed  against  the  city 
should   exceed  a  certain  sum,   the  proceedings 
should   be  dismissed,  the  implied  authority  of 
the  city  attorney  to  control  the  litigation  of  the 
city  does  not  authorize  him  to  proceed,  after 
it  has  been  determined  that  the  cost  will  exceed 
the  amount  specified,  though  the  city  could  re- 
consider its  decision  in  that  respect, 

[Ed.  Note.— For  other  cases,  see  Municipal, 
Corporations,  Cent.  Dig.  {  1107;  Dec.  Dig. 
«=»463.] 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  Huberjt  L.  Shattuck, 
Judge. 

Proceedings  by  the  City  and  County  of 
Denver  against  the  Fifteenth  Street  Invest- 
ment Company  and  others  for  the  assessment 
of  special  benefits  and  damages  growing  out 
of  a  street  extension.  To  an  order  approv- 
ing the  report  of  tbe  commissioners,  the  de- 
fendants bring  error.  Reversed  and  remand- 
ed, with  directions  to  set  aside  the  report. 

Benedict  &  Phelps,  Hughes  &  Dorsey,  E. 
I.  Thayer,  Harry  B.  Tedrow,  Bice  W.  Means, 
and  Bernard  J.  Ford,  all  of  Denver,  for  plain- 
tiffs in  error.  I.  N.  Stevens,  City  At^.,  J. 
A.  Mar^,  and  G.  A.  Lnxford,  all  of  Denver 
(George  F.  Dunklee  and  Edward  V.  Dunklee, 
both  of  Denver,  of  counsel),  for  defendant 
in  error. 

WHITE,  J.  Section  84  of  the  charter  of 
the  dty  and  county  of  Denver  declares  that 
the  board  of  public  works  shall  have  exclu- 
sive power  to  lay  out,  open,  and  change 
streets,  alleys,  or  other  highways  or  public 
places,  subject  to  approval  by  ordinance. 
And  section  322  of  such  charter  provides 
that,  whenever  the  city  council  shall,  by  ordi- 
nance, establisb  and  open  any  street,  the 
city  and  county  may  exercise  the  power  of 
eminent  domain  and  condemn  property  nec- 
essary in  making  the  improvement.  The  sec- 
tion also  provides  that  the  manner  of  pro- 
ceeding and  extent  of  the  compensation  to 
be  paid  thereunder,  the  assessment  of  special 
benefits  and  damages  growing  out  of  the  con- 
struction of  the  improvement,  the  collection 
of  such  benefits,  and  payment  of  such  dam- 
ages ."shall  be  as  provided  by  general  law." 

Under  these  provisions  of  the  charter,  and 
while  sections  6588  to  6602,  Revised  Statutes 
of  1908,  constituting  the  general  law  referred 
to  in  said  section  of  the  charter,  were  In 
force  and  effect,  the  city  and  county  of  Den- 
ver instituted  proc-eedlngs  to  extend,  0|)cn, 
and  establish  a  certain  public  street  within 
such  municipality.  Thereafter,  and  while 
such  proceedings  were  pending  In  the  district  I 


court,  the  aforesaid  sections  of  tbe  Revised 
Statutes  of  1908  were  modified  and  changed 
by  act  of  the  General  Assembly  (S.  Ia  1911, 
p.  873). 

A  brief  history  of  the  matter  saffldent  to 
determine  the  controversy  now  under  con- 
sideration is  as  follows:  The  dty  and  county 
of  Denver  enacted  an  ordinance  entitled: 

"An  ordinance  extending,  opening  and  estab- 
Ii6bing  the  public  street  Known  as  Broadway 
from  the  northwesterly  line  of  Welton  street 
to  the  southwesterly  line  of  Blake  street,  in  tbe 
city  and  county  of  Dmver,  and  state  of  Colora- 
do, and  providing  for  the  acquisition  of  the  land 
necessary  therefor  by  said  dty." 

Tbe  ordinance  authorized,  and  provided 
for,  tbe  opening  and  extension  of  the  public 
thoroughfare  known  as  Broadway  from  Wel- 
ton street  to  Blake  street  It  empowered  the 
mayor  of  the  monictpaUty  to  negotiate  with 
owners  of  the  lands  necessary  for  tbe  estab- 
lishment of  the  improvement,  and  to  agree, 
if  possible,  with  tbem  upon  a  reasonable  com- 
pensation therefor,  and  to  report  bis  action 
is  the  premises  to  the  dty  council  for  approv- 
al or  rejection.  It  further  provided  that  in 
case  of  the  inability  of  the  mayor  to  reach 
a  satisfactory  agreement  as  to  the  compensa- 
tion to  be  pcUd  such  owners,  or  any  of  tbem, 
for  the  property  so  required,  tbe  dty  attor- 
ney should  thereupon  institute  condemna- 
tion proceedings  for  tbe  acquisition  by  tbe 
dty  of  said  lands,  or  any  part  thereof,  which 
the  mayor  had  been  unable  to  acquire^  "as 
well  as  for  tbe  assessment  of  such  special 
benefits  as.  In  the  opinion  of  tbe  commis- 
sioners appoints  in  such  proceedings,  will 
accrue  to  private  property  by  reason  of  such 
improvement,  and  to  prosecute  the  same  to 
final  determination."  Tbe  ordinance  further 
provided: 

"That  if  by  tbe  final  action  of  tbe  court  in 
said  proceeding  it  shall  appear  that  a  general 
benefit  has  been  assessed  against  the  dty  and 
county  of  Denver  in  a  sum  exceeding  one  hun- 
dred and  fifteen  thousand  dollars  ($115,000), 
then  in  that  event  said  proceeding  shall  be  dis- 
missed." 

Thereafter,  by  virtue  of  tbe  aforesaid  ordi- 
nance and  the  action  of  the  mayor  in  the 
premises,  the  dty  and  county  of  Denver,  as 
petitioner,  brought  buit  against  certain  par- 
ties, as  respondents,  for  tbe  purpose  of  ac- 
quiring lands  needed  in  making  the  improve- 
ment as  provided  by  said  ordinance,  and  to 
have' commissioners  appointed  to  appraise  tbe 
value  of  the  several  parcels  of  land  proposed 
to  be  taken,  and  assess  the  damages,  if  any, 
to  remaining  property  by  reason  of  such  tak- 
ing. Tbe  commissionerB  were  also  required 
to  ascertain — 

"the  value  of  tbe  benefit,  if  any,  which  will  ac- 
crue to  the  public  generally  by  reason  of  the 
proposed  improvement;  and  also  to  assess 
afrainst  the  owners  of  property  in  the  vidnity 
of  said  improvement  which  will  be  espedally 
benefited  thereby,  tbe  several  amounts  of  such 
special  benefits,     etc. 

The  parcels  of  land  sought  to  be  taken  for 
the  purposes  of  the  proposed   improvement 


4s»For  other  casM  see  same 


topic  and  KBT-NUMBER  la  all  Key-Numbered  Olseots  aod  iDdexea 
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were  specifically  described  and  set  forth  in 
both  tbe  ordinance  and  petition,  and  were 
further  designated  therein  as  "parcel  No.  1," 
etc,  to  and  IndndinB  "parcel  No.  103."  It 
appears  that  "parcel  No.  92,"  etc.,  to  and  In- 
cluding "parcel  No.  103,"  were  the  lands  to 
be  taken  in  making  the  improvement  tie- 
tween  Walnut  and  Blake  streets;  while  tbe 
other  parcels  described  were  situate  between 
Welton  and  Walnut  streets.  No  other  lands 
were  mentioned  in  the  ordinance  or  the  peti- 
tion, except  as  It  was  alleged  that  "any 
lands  In  the  vicinity  of  the  improvement" 
should  be  assessed  and  charged  with  the  spe- 
cial benefits  accruing  thereto  by  reason  of 
the  Improvement 

In  the  course  of  the  proceedings,  but  prior 
to  the  legislative  act  of  1911  supra,  commis- 
sioners were  appointed  by  the  court  as  pray- 
ed in  the  petition.  One  year  thereafter,  and 
Bubsequeat  to  the  aforesaid  legislative  act, 
the  commissioners  filed  their  report,  in  which 
they  named  and  designated  the  improvement 
they  bad  under  consideration,  and  upon 
which  their  acts  were  based,  as  tbe  oi>enlng 
of  Broadway  "from  Welton  street  to  Walnut 
street."  The  language  of  the  report  of  tbe 
commissioners  in  this  regard  Is  as  follows: 

"The  nnderaigned,  having  been  heretofore  ap- 
pointed commissioners  in  the  above-entitled 
cause,  and  having  completed  our  labors  in  tiiat 
behalf,  herewith  report:  That  after  our  afore- 
said appointment  we  qualified  by  taking  tbe 
oath  as  required  by  law  in  such  cases;  that 
we  thereafter,  togeUier,  viewed  the  parcels  of 
land  to  be  appropriated  in  this  proceeding;  that 
we  heard  testimony  as  to  the  value  of  tbe  sev- 
eral parcels  of  land  to  be  taken,  and  of  im- 
provements thereon,  as  well  as  to  the  damages 
to  remaining  property  of  the  respondents  here- 
in by  reason  of  such  taking,  and  as  to  the  bene- 
lits,  tiotfa  general  and  special,  to  be  derived  by 
reason  of  the  improvement  contemplated  in  this 
proceeding,  to.  wit,  tbe  establishment,  opening 
and  extension  of  Broadway  from  Welton  street 
to  Walnut  street,  in  tbe  city  and  county  of 
Denver,  and  state  of  Colorado,  and  being  fully 
advised  in  the  premises,  we  do  hereby  make  the 
following  report  of  our  awards,  findings  and 
assessments,     etc. 

Q%e  reiwrt  makes  no  mention  of  the  sever- 
al parcels  of  land  lying  between  Walnut  and 
Blake  streets  set  forth  in  the  ordinance  and 
alleged  In  the  complaint  as  necessary  for  the 
city  to  acquire  in  making  tbe  Improvement 
It  designates  $001,278  as  the  sum  necessary 
to.  pay  the  awards  for  property  taken  and 
damaged,  and  $115,000  as  the  general  benefit 
accruing  to  the  city  by  reason  of  tbe  improve- 
ment, and  $486,278  aa  the  total  sum  of  the 
special  benefits  accruing  to  property  In  the 
vicinity  thereof.  The  commissioners  set  forth 
In  tlielr  report  specific  descriptions  of  the  sev- 
eral tracts  of  land  wbich,  in  their  judgment, 
would  be  specially  benefited  by  the  proposed 
Improvement,  and  assessed  the  aforesaid  sum 
of  $486,278  against  the  same  in  proportion  as, 
In  tbelr  Judgment  each  respective  parcel 
wonid  be  especially  benefited  thereby,  and 
notice  was  given  accordingly.  Thereafter  tbe 
plalntllfs  in  error  herein  and  others  filed  ob- 
jections against  tbe  report  of  tbe  commlssioo- 


ers  as  to  the  values  found,  damages  sustain- 
ed, assessments  made,  and  to  the  ^  alidity  of 
the  proceedings  generally.  The  city  attorney 
subsequently  dismissed  the  proceedings  as  to 
the  "parcels"  of  land  situate  between  Walnut 
and  Blake  streets  which  the  city  described 
in  the  petition  as  necessary  to  be  acquired 
for  the  improvement,  and.  In  accordance  with 
stipulations  filed  in  the  case,  caused  certain 
reductions  to  l>e  made  in  the  assessments  re- 
ported by  the  commissioners  against  tbe  ptojf- 
erty  of  tbe  objectors,  except  solely  that  of 
platntifTs  in  error.  The  court  thereupon 
modified  the  report  of  the  commissioners  In 
accordance  with  the  aforesaid  stipulations, 
overruled  the  objections  of  plaintiffs  in.  error, 
adopted  and  confirmed  the  report  of  tbe  com- 
missioners as  modified,  and  entered  the  Judg- 
ment and  decree  involved  herein. 

W\e  think  it  unnecessary  to  enter  upon  a 
detailed  consideration  of  the  numerous  errors 
assigned  and  relied  upon  for  a  reversal  of 
the  Judgment 

[1]  Under  the  law  of  the  state  and  tbe 
charter  provisions,  the  municipality,  through 
its  proper  officials  thereunto  authorized,  must  . 
determine  the  necessity  for,  end  tbe  extent 
of,  contemplated  Improvements  of  tbe  char- 
acter of  the  one  here  under  consideration, 
the  cost  of  which,  in  part  at  least,  is  to  be 
assessed  against  tbe  property  specially  bene- 
fited thereby.  Moreover,  the  municipality 
itself  can  act  In  that  regard  only  through  and 
by  tbe  means  of  an  ordinance.  Thereforv 
the  basis  of  the  improvement  and  the  founda- 
tion of  the  proceedings  in  relation  thereto 
must  be  a  valid  ordinance  which  authorizes 
the  construction  of  tbe  i>artlcukir  improve- 
ment, nie  ordinance  here  Involved  is  of  that 
character;  unless  it  is  otherwise  affected  by 
the  clause  purporting  to  limit  the  amount  of 
benefits  that  may  be  assessed  against  tbe 
city.  Tile  ordinance  limit?  and  fixes  tbe 
boundaries,  character,  and  extent  of  the  im- 
provement to  be  made.  It  provides  that 
Broadway  shall  be  extended  from  Welton 
street  along  a  certain  designated  and  pre- 
scribed Une  to  Blake  street,  and  for  that  pur- 
pose declares  that  certain  described  parcels 
of  land  shall  be  acquired  by  the  city  through 
and  by  means  of  the  power  of  eminent  do- 
main, unless  they  be  acquired  by  purchase. 
The  ordinance  further  declares,  inter  alia, 
that  special  benefits  accruing  to  any  lands  In 
the  vldnity  by  virtue  of  the  Improvement 
sbaU  be  assessed  against  tbe  lands  'so  special- 
ly benefited  thereby.  It  was  In  relation  to 
this  particular  Improvement  that  the  court 
bad  power  to  appoint  commissioners  to  as- 
certain, inter  alia,  the  particular  property 
that  would  be  spedally  benefited  by  the  im- 
provement, and  to  assess  such  benefits 
against  the  same  Clearly,  commissioners  eo 
appointed  are  in  no  sense  invested  with  the 
power  to  change  the  extent  or  tbe  nature  of 
tbe  Improvement  or  to  ascertain  tbe  benefits, 
if  any,  that  would  result  to  property  by  rea- 
son of  tbe  constmction  of  any  other  Improve- 
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ment  tban  that  for  \Mcb  the  ordinance  pro- 
Tldea.  Moreover,  no  court  poaaesses  sucb 
power;  and  the  attempt  of  the  commissioners, 
together  with  the  approval  of  the  trial  court 
of  their  action  In  the  presnlaes,  to  find  what 
property  would  be  specially  benefited  by  the 
construction  of  an  Improvement,  to  wit,  the 
(Venlng  of  a  public  thoroughfare  along  a  cer- 
tain line  "from  Welton  street  to  Walnut 
street,"  and  to  assess  the  special  benefits  to 
such  property  accruing  therefrom,  la  of  no 
validity  wtiatever,  when  the  power  of  the 
commissioners  In  that  regard  was  to  make 
their  findings,  assessments,  and  report  In 
rdatlon  to  an  improvement  of  similar  char- 
acter, but  of  substantially  greater  dimensions 
or  extent  The  conmilsBloners,  In  the  case 
at  bar,  Instead  of  taking  action  upon  the 
improvement  authorized  and  required  by  the 
ordinance  and  sought  by  the  petiticm,  to  wit, 
the  extension  of  Broadway  along  a  prescribed 
line  from  "the  northwesterly  line  of  Welton 
street  to  the  southwesterly  line  of  Blake 
street,"  departed  from  their  duty,  and  did  a 
useless  thing ;  for,  without  authority,  and  In 
excess  of  their  power  in  the  premises,  they 
made  findings  as  to  property  that  would  be 
benefited,  and  placed  assessments  against 
the  same,  for  an  improvement  not  authorfzed 
by  any  ordinance,  to  wit,  the  opening  of 
Broadway  "from  Welton  street  to  Walnut 
street"  In  other  words,  instead  of  making 
findings  by  reason  of  the  extoislon  of  Broad- 
way the  full  distance  required  by  the  ordi- 
nance, they  made  findings  and  assessments 
In  relation  to  benefits  that  would  accrue  to 
property  by  reason  of  the  extension  of  Broad- 
way for  only  a  portion  of  such  distance.  In 
doing  this  they  neither  complied  with  the 
petition  under  which  the  court  acted  in  ap- 
pointing them,  nor  with  the  ordinance  form- 
ing the  basis  of  that  proceeding.  The  im- 
provement which  the  commissioners  made 
the  basis  of  their  action  differed  substantial- 
ly from  the  improvement  which  the  city  had 
authorized  and  commanded  should  be  made. 
Their  action  in  the  premises  was  without  au- 
thority, and  is  therefore  Invalid. 

[2]  There  Is  no  claim  that  the  mlsldentUI- 
cation  of  the  Improvement  by  the  commission- 
era  In  their  report  was  the  result  of  typo- 
graphical error.  On  the  contrary.  It  is  clear 
that  the  Intent  was  to  eliminate  one  entire 
dty  block  from  the  northwesterly  end  of  the 
proposed  improvement;  and  the  claim  is  that 
this  was  accomplished  when  the  city  attorney 
thereafter,  under  the  provisions  of  section  17 
of  the  Legislative  act  of  1911  supra,  with- 
drew the  proceedings  and  dismissed  the  same 
as  to  the  defendant  owners  and  parcels  of 
land  sought  to  be  taken  by  the  proceedings 
situate  along  the  line  of  the  proposed  im- 
provement within  the  block  in  question.  We 
think  the  authority  conferred  upon  the  dty 
attorney  by  that  section  does  not  Invest  him 
with  such  power.  He  cannot  validate  the 
acts  of  the  commissioners  in  the  premises. 
TO  hold  that  the  language  of  the  law  confers , 


such  powcsr  would  render  the  section  nnoon- 
sUtutional  and  void.  The  making  of  Im- 
provements of  the  dtaracter  here  Involved  is 
a  municipal  function  which  by  the  Conatltn- 
tlon  and  the  city  charter  Is  invested  in  the 
board  of  pnbllc  works  and  dty  ooondl  to 
be  authorized  and  provided  for  by  ordinance. 
We  cannot  give  Judicial  assait  to  the  doc- 
trine that  commissioners  appointed  in  the 
proceedings  herein,  together  with  the  city  at- 
torney, with  or  without  the  sancticm  of  the 
court,  possess  the  power  and  discretion  to 
modify  or  change  the  proposed  public  im- 
provement anthorized  by  an  ordinance  of  the 
munldpallty.  To  authorize  such  change,  the 
monidpality  must  act  by  means  of  a  new  or^ 
dtnance,  or,  at  least,  an  amendment  of  the 
ordinance  in  question. 

[3]  However,  as  It  is  dear  that  reassess- 
ments may  be  made,  by  newly  appointed  com- 
missioners acting  in  relation  to  the  partic- 
ular improvement  authorized  by  the  ordi- 
nance, we  deem  It  necessary  to  consider  an- 
other feature  of  the  matter  that  may  dis- 
dose  the  futility  of  other  proceedings  in  the 
premises.  The  ordinance  declares  that,  if  by 
final  action  of  the  court  it  shall  api>ear  that 
a  general  benefit  has  been  assessed  against 
the  city  and  county  of  Denver  exceeding  a 
designated  sum,  the  proceedings  shall  there- 
upon be  dismissed.  FlaintUIs  in  error  con- 
tend that  this  clause  is  inseparably  connect- 
ed with  the  body  of  the  ordinance  and  ren- 
ders the  measure  invalid.  Whether  that  be 
true  we  deem  unnecessary  to  now  determine. 
There  has  been  no  valid  report  of  commission- 
ers based  upon  the  Improvement  contemplat- 
ed, and  there  Is  no  certainty  that  the  mu- 
nldpallty will  proceed  with  the  proposed  im- 
provement On  the  contrary,  its  purpose  to 
withdraw  therefrom  is  evidenced  from  its 
action  as  disclosed  in  Rlfken  v.  Arnold,  147 
Pac. '  681,  dedded  at  this  term.  Moreover, 
it  is  certain  that  the  aforesaid  restrictive 
clause  in  the  ordinance  would  automatically 
stop  the  proceedings  should  it  at  any  time  be 
ascertained  that  the  making  of  the  Improve- 
ment necessitates  the  assessment  of  a  gen- 
eral benefit  against  the  city  in  excess  of  the 
designated  sum.  It  constitutes,  in  substan- 
tial effect,  a  spedfic  written  dedaratlon  from 
the  munldpallty  to  the  court  to  go  no  further 
In  the  premises,  but  to  dismiss  the  cause  of 
action.  While  it  is  doubtless  true  that  the 
munldpallty  might  reconsider  its  purpose  In 
that  respect,  and  determine  to  proceed  with 
the  improvement  regardless  of  the  cost  to  the 
dty,  the  Implied  authority  of  the  dty  attor- 
ney In  continuing  the  proceedings  was  insuf- 
ficient for  that  purpose,  and  did  not  over- 
come the  q>edfic  written  declaration  of  the 
petitioner. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  set 
aside  the  report  of  the  commissioners  and 
the  decree  based  thereon. 

Judgment  reversed. 
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BIFKBN  ▼.  ARNOLD,  Mayor,  et  aL 

(No.  8086.) 

(Supreme  CSonrt  of  Oolorada     April  6,  1916.) 

MARDAM178  «E9lOO— Doit  or  Ofticeb— Pbnd- 

I»0   LiinOATlON. 

Where  proceedings  for  the  assesBment  of 
benefits  and  damages  for  the  extension  of  a 
■treet  nnder  antliority  of  an  ordinance,  which 
proTided  tluit,  if  the  general  benefits  assessed 
against  the  city  should  exceed  a  certain  sum, 
the  proceedings  should  be  dismissed,  were  pend- 
ing m  the  Supreme  Ck>art  on  error  to  a  judg- 
ment approTlnig  the  assessment  of  benefits,  iu- 
clnding  the  maximum  amount  against  the  city, 
for  the  extension  of  the  street  for  a  shorter 
distance  than  that  called  for  by  ordinance,  it 
was  within  the  discretion  of  the  trial  court  to 
refuse  a  writ  of  mandamus  to  compel  the  maymr 
to  approTe  an  ordinance  making  appropriation 
for  the  payment  of  the  damages  aaseiised  In 
aneh  proceedings. 

fBd.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {!  205-210;    DecTbig.  «=»100.] 

En  Bana  Error  to  DUtrlct  Court,  City 
and  County  of  Denver;  John  H.  Denlaon, 
Judge. 

Petition  by  Abraliam  Bifken,  for  himself 
and  others  similarly  situated,  agalnat  Henry 
3.  Arnold  and  others,  for  writ  of  mandamus. 
Judgment  denying  writ,  and  plaintiff  brings 
error.    Affirmed. 

George  F.  Dimfclee,  Edward  V.  DunUee, 
O.  E.  Jackson,  and  George  Q.  Richmond,  all 
of  Denv^,  for  plaintiff  In  error.  L  N.  Ste- 
vens, City  Atty.,  Q.  A.  linxford,  Hughes  & 
Dorsey,  and  Chas.  F.  Miller,  all  of  Denver, 
for  defendants  in  error. 

WHITE,  3.  This  controversy  grows  out  of, 
and  is  dependent  upon,  the  case  of  Fifteenth 
Street  Investment  Co.  et  aL  v.  City  and  Coun- 
ty of  Denver,  147  Pac.  677,  which  has  just 
been  determined.  The  cases  were  argued  to- 
gether, and  BO  submitted  for  consideration. 
The  Instant  case  seeks  to  compel  the  city  and 
county  of  Denver,  through  its  proper  officers, 
to  enact  an  ordinance,  and  therein  make  the 
necessary  appropriation  for  the  payment  of 
compensation  to  one  Rtfken  for  certain  prop- 
erty of  his  condemned  in  the  Fifteenth  Street 
Investment  Company  Case,  to  be  taken  in 
making  the  improvement  described  in  the 
final  decree  therein.  After  that  case  was 
lodged  in  this  court  an  ordinance  was  Intro- 
duced In  the  dty  council  of  tho  city  and 
county  of  Denyer  to  make  an  approprhition 
and  provision  for  the  payment  of  the  proper- 
ty taken  In  the  construction  of  the. improve- 
ment, and  for  the  assessment  of  special  bene- 
fits adjudged  therein  against  the  city.  The 
ordinance  passed  both  branches  of  the  city 
council,  but  was  vetoed  by  the  mayor.  An 
attempt  to  pass  the  proposed  ordinance  over 
the  mayor's  veto  failed,  and  thereupon  Rlf- 
ken  brought  the  mandamus  proceeding  here 
involved.  Upon  hearing,  the  alternative  writ 
which  had  been  issued  was  discharged,  and 
the  petition  dismissed  at  the  cost  of  the 
relator  therdn,  who  brings  the  cause  here 


for  review.  The  pendency  In  this  court  of 
the  case  of  Fifteenth  Street  Investment  Co. 
et  al.  V.  City  and  County  of  Denver,  supra, 
coupled  with  the  clause  in  the  ordinance 
authorizing  the  Improvement  that  the  pro- 
ceedings be  dismissed,  if  ujpon  final  action  of 
the  court  the  benefits  assessed  against  the 
city  for  the  improvement  exceeded  $115,000, 
constituted.  In  the  exerdse  of  a  sound  judi- 
cial discretion,  sufficient  reason  for  the  trial 
court  to  deny  the  writ  of  mandamus.  Its 
judgment  In  the  premises  la  therefore  af- 
firmed. 
Judgment  affirmed. 

"■""""  (B»  Colo.  IW) 

DENVER  &  R.  G.  R.  00.  ▼.  iStVLS. 

(Na  8019.) 
(Supreme  Cioort  of  Colorado.     April  6,  1916.) 

1.  Eminent   Douain   «=3253  — ■  Affxai.  and 
Ebbob— Decisions  Rkvixwabub. 

Where,  In  a  condemnation  proceeding,  the 
court  made  an  order  granting  the  petitioner's 
motion  for  leave  to  dismiss,  but  reserving  for 
further  consideration  its  motion  for  the  re- 
turn of  a  deposit  made  to  obtain  possession  of 
the  property,  and  subeeauoitiy  an  order  was 
made  granting  the  right  to  dismiss,  denying 
the  application  for  a  refund  of  the  deposit,  and 
ordering  the  payment  of  the  deposit  to  the  de- 
fendant, the  order  with  respect  to  the  deposit 
was  not  one  relating  merely  to  costs,  and  for 
that  reason  not  appealable,  as  the  disposition 
of  the  deposit  is  essential  to  a  final  disposition 
of  a  condemnation  proceeding,  and  until,  it 
was  disposed  of  the  rights  of  the  parties  were 
not  fully  determined. 

[Ed.  Note.^For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  ({  660^964;  Dec  IMg.  «=» 
263.1 

2.  Eminent   Domain   «=3253.— Appeal  and 
ERR0B^— Decisions  Reviewable. 

The  order  was  not  a  conditional  order,  the 
dismissal  of  the  proceeding  not  oeing  upon  the 
condition  that  the  deposit  should  be  paid  to 
defendant  and  the  order  for  the  payment  of 
the  money  to  defendant  not  being  conditional 
upon  the  dismissal  of  the  proceedings,  as  the 
court  definitely  reached  its  conclusion  as  to 
the  right  to  a  dismissal  l)efote  determining  the 
disposition  of  the  deposit 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  $$'660-664;    Dec.  Dig.  «s> 
263.] 
8.  Eminent   Domain   «=>286— Costs— Som- 

CIXNOT    of    EvIDENCB. 

On  the  dismissal  of  a  condemnation  pro- 
ceeding, even  though  the  court  had  power  to 
allow  to  defoadant  attomay's  fees,  traveling 
expenses,  and  other  expenses  incarred ,  in  pre- 
paring to  defend  the  proceeding,  it  was  error 
to  make  such  allowance,  in  the  absence  of 
proof  as  to  the  amount  expended  or  incurred 
for  such  expenses  or  fees,  .other  than  that  the 
total  was-  in  excess  of  the  amount  of  the  de- 
posit 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  a  690-693;  Dec.  Dig.  «S9 
266.] 

4.  Eminent  Domain  «=a266— Defobit— Pm- 

70BX. 

Under  Rev.  St  1908,  |  2420,  providing, 
relative  to  condemnation  proceedings,  that  the 
court  shall  appoint  a  commission  to  ascertain 
and  determine  the  necessity  for  taking .  the 
land,  and  to  appraise  and  determine  the  damages 
and  compensaooD  to  be  allowed,  and  that  the 
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jud|»  or  court  ■ball  determifie  the  amount  the 
petitioner  shall  be  required  to  pay  or  deposit 
pending  any  snch  ascertainment,  and  section 
2456,  providing  that  immediately  upon  the  filing 
of  the  petition,  accompanied  by  the  deposit  of 
the  amount  which  the  coart  or  judge  shall  de- 
termine to  be  compensation  proper  to  he  made, 
the  court  or  Judgerbhall  authorue  the  petition- 
er to  take  or  keep  possession  of  the  property 
inring  the  pendency  of  the  proceeding,  the 
deposit  is  required  for  the  sole  purpose  of  mak- 
ing secure  the  award  of  compensation  for  the 
land  taken,  and  the  court  has  no  authority  to 
require  a  deposit  to  be  applied  on  oosta  accrued 
or  to  accrue. 

[Gd.  Note.— For  other  cases,  see  Kminent  Do- 
main, Cent  Dig.  H  69(MS98;  Dec.  Dig.  «=> 
266.] 

6.  EinifKRT  DouAiH  9=3266  —  Costb  —  Rioht 

TO  CoBTa. 

There  being  no  special  statutory  authori- 
zation for  an  allowance  of  costs  in  condemna- 
tion proceedings,  though  the  court  may  allow 
court  costs,  it  cannot  allow  attorney's  fees  and 
other  expenses  Incurred  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  Si  690-693:  Dec  Dig.  <S=> 
265.] 

6.  Ehinent  DoifAiir  «=»168  —  Monvx  —  Bad 

Faitet. 

Where  a  railroad  company  instituted  a 
condemnation  proceeding  for  the  purpose  in  good 
faith  of  constructing  its  line  across  the  lands 
in  onestion  to  supply  a  public  necessity,  bad 
faith  was  not  shown  by  the  fact  that  the  pe- 
tition, without  expressly  alleging  defendant's 
title  to  the  property  in  question,  alleged  a  dis- 
pute between  plaintiff  and  defendant  as  to 
snch  title,  and  an  adjudication  by  another  court 
that  defendant  had  acquired  title  by  possession 
under  color  of  title  and  by  registration  of  his 
title,  though  an  objection  sustaining  an  at- 
tack on  the  petition  for  failure  to  allege  defend- 
ant's title  was  sustained  by  the  court  as  the 
railroad  company  had  a  right  to  institute  the 
proceeding,  and  the  exerdse.  of  such  legal 
right  could  not  be  a  legal  wrong  to  defendant, 
and  ito  motive,  in  the  absence  of  any  legal 
wrong,  was  immiaterial. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  457-460;  Dec.  Dig.  9=> 
168.] 

Error  to  District  Court,  Huerfano  County; 
Henry  Hanter,  Jndga 

Condemnation  proceeding  by  the  Denver  & 
Rio  Grande  Railroad  Company  against  Ogden 
Mills.  To  review  an  order  dismissing  the  pro- 
ceeding on  the  plaintiff's  motion,  but  denying 
a  motion  for  the  return  of  a  deposit,  plain- 
tiff brings  error.    Reversed,  with  directions. 

B.  N.  Clark  and  B.  O.  Lucas,  both  of  Den- 
ver, for  plaintiff  in  error.  James  McKeough, 
of  Trinidad,  and  Bartels  &  Silverstein,  of 
Denver,  for  defendant  in  error. 

SCOTT,  J.  On  the  11th  day  of  July,  1912, 
the  plaintiff  In  error  flled  Its  petition  in  con- 
depinatlon  of  a  right  of  way  for  the  construc- 
tion and  operation  of  a  branch  line  across 
certain  lands  of  which  the  defendant  in  er- 
ror claimed  to  be  the  owner.  This  petition 
in  all  respects  conformed  to  the  statutes  in 
such  a  proceeding,  except  that  it  did  not  de- 
clare that  the  defendant  in  error  was  the 
owner  of  the  premises.    The  petition,  on  the 


contrary,  set  forth  that  both  plaintiff  and 
defendant  claimed  title  to  the  premises,  and 
that  theretofore,  and  on  the  12th  'day  of  June, 
1912,  the  def^dant  in  error  filed  his  UU  of 
complaint  In  equity  in  the  District  Court  of 
the  United  States  in  and  for  the  District  of 
Colorado,  claiming  that  he  was  the  owner  and 
in  peaceable  possession  of  the  i««mlses,  and 
praying  an  injunction  against  the  alleged 
trespass  of  the  plaintiff.  The  petition  of  the 
plaintiff  in  this  case  further  alleged: 

"That  upon  the  return  of  said  temporaiy  re- 
straining order,  and  in  order  to  show  cause  ia 
said  District  Court  of  the  United  States  on  the 
21st  day  of  June,  1912,  your  petitioner  filed 
its  return  hereto,  wherein  and  whereby  your 
petitioner  denied  the  alleged  ownership,  title, 
and  possession  of  the  defendant  herein  of,  in, 
aiid  to  the  above-described  premises,  and  de- 
nied any  trespass,  actual  or  threatened,  on  any 
premises  of  the  defendant  herein,  and  claimed 
that  the  title  to  the  200-foot  strip  on  which 
it  was  proposed  to  construct  said  alleged  spur 
track  was  originally  vested,  by  an  act  of  Con- 

fress  of  the  United  States,  in  the  Denver  & 
tio  Grande  Railway  Company,  and  that  the 
said  strip  bad  been  used  by  said  the  Denver 
&  Rio  Grande  Railway  Company  for  many 
years,  and  that  your  petitioner  was  the  succes- 
sor in  interest  to,  and  was  vested  with  full  title 
to,  and  to  the  possession  and  right  of  posses- 
sion of  all  and  singnlar  the  property  rights 
and  franchises  of  every  kind  and  character  wiiat- 
soever,  which  bad  theretofore  in  any  manner 
vested  in  said  the  Denver  &  Rio  Grande  Rail- 
way Company;  and  your  petitioner  claimed  that 
the  ownership,  title,  and  possession  at  said 
200-foot  strip  upon  which  it  was  proposed  to 
construct  said  track  was  in  your  petitioner,  un- 
der and  by  virtue  of  said  act  of  Congress  and 
subsequent  conveyances  and  proceedings  with 
reference  to  said  the  Denver  ft  Rio  Grande 
Railwa^r  Company;  and  defendant  also  alleged 
that  said  proposed  track  to  be  constructed  by 
your  petitioner  on  said  200-foot  strip  was  for 
a  public  use.  That  thereafter,  and  on  the  26th 
day  of  June,  1912,  the  said  District  Court  of 
the  United  States  made  and  issued  its  order 
holding  that  your  petitioner  and  its  predeces- 
sors in  Interest  had  abandoned  the  title  and 
possession  to  said  200-foot  strip  above  mention- 
ed, and  that  the  defendant  herein  vras  in  pos- 
session thereof,  and  that  the  defendant  ho^a 
had  acquired  title  thereto  by  seven  years'  actual 
possession  under  color  of  title,  and  that  by  reg- 
istration under  the  Torrens  Act  of  the  state  of 
Colorado  an  indefeasible  title  to  said  strip  was 
vested  in  the  defendant  herein,  and  that  the 
defendant  herein,  on  filing  a  bond,  was  en- 
titled to  an  injunction  pendente  lite,  restraining 
your  petitioner  from  entering  upon  or  using 
said  200-foot  strip,  thereby  rendering  the  in- 
stitution of  these  present  condemnation  pro- 
ceedings by  your  petitioner  necessary." 

On  the  day  of  flUng  the  petition  for  con- 
demnation, the  court  entered  an  order  for 
immediate  iwssession,  and  providing  that  be- 
fore the  order  should  go  into  effect  "the  peti- 
tioner shall  deposit  with  the  court,  to  be  held 
subject  to  its  order,  and  to  abide  said  con- 
demnation proceedings  in  accordance  with  the 
statute  In  such  case  made  and  provided,  the 
sum  of  $500."  This  sum  was  at  once  depos- 
ited In  accordance  with  the  order  ot  the 
court  The  defendant  thereafter  filed,  his  mo- 
tion to  vacate  the  order  for  immediate  pos- 
session, upon  the  grounds  stated  therein,  chief- 
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ly  dealing  with  tbe  dlspnted  title  to  the  prem- 
ises, and  tbe  proceedings  In  the  United  States 
District  Court  In  relation  thereto. 

The  strip  of  land  proposed  to  be  condemned 
in  thia  proceeding  was  50  feet  wide,  being  25 
feet  wide  on  each  side  of  the  center  line  of 
the  original  narrow-gauge  track  of  the  Den- 
ver ft  Rio  Grande  Railway  Company.  The 
court  entered  an  order  upon  the  hearing  of 
tbe  motion  to  vacate,  In  substance  to  the  ef- 
fect that  If  the  above-named  petitioner 
amends  Its  petition  heretofore  filed  herein 
within  16  days  from  the  date  of  this  order, 
BO  as  to  unequivocally  allege  the  ownership 
of  the  .ptrlp  of  right  of  way  sought  to  be  con- 
demned herein  In  the  above-named  defend- 
ant, then,  and  In  that  event,  said  order  for 
immediate  possession  heretofore  made  herein 
aball  stand;  otherwise,  the  same  shall  be 
vacated. 

OAereafter,  and  on  the  31st  day  of  July, 
1912,  the  plaintiff  In  error  filed  Its  motion  for 
a  dismissal  of  the  condemnation  proceeding 
without  prejudice  to  the  rights  of  the  peti- 
tioner to  proceed  In  such  other  manner  as  It 
may  see  fit  In  accordance  wlthi  law.  Upon 
the  hearing  of  this  motion  the  court  entered 
the  following  order: 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  that  part  of  petitioner's  motion  ask- 
ing to  dismiss  and  discontinue  said  condemna- 
tion proceeding  be  and  the  same  is  hereby  grant- 
ed, and  that  said  condemnation  proceeding  Is 
hereby  dismissed  and  discontinned,  at  tbe  cost 
of  petitioner.  It  is  further  ordered,  adjudged, 
and  decreed  that  that  part  of  petitioner's  mo- 
tion asking  that  said  deposit  of  $500  be  re- 
funded be  and  the  same  is  hereby  reserved  for 
further  condderation.'* 

liBter,  and  on  the  9th  day  of  January,  1913, 
the  court  made  the  folio wlnj;  findings  and 
«itry  of  Judgment: 

"The  court,  after  being  advised  by  argument 
of  counsel  on  behalf  of  petitioner  as  well  as 
respondent,  and  further  consideration  of  said 
matter,  finds:  Tirst.  ^at  Uie  petitioner 
should  be  granted  right  to  dismiss  said  pro- 
ceeding. That  petitioner  should  be  denied  to 
a  right  of  refund  of  its  deposit  of  |500  made 
berrin.  It  is  therefore  ordered,  adjudged,  and 
decreed  that  petitioner  be  and  u  hereby  grant- 
ed the  right  to  dismiss  the  oondemnatlon  pro- 
ceedings herein.  And  it  is  further  ordered,  ad- 
judged, and  decreed  that  the  application  of  pe- 
titioner to  a  refund  of  the  deposit  of  $500  made 
herein  be  and  the  same  is  hereby  denied,  and 
that  the  clerk  pay  said  sum  of  9600  to  Ogden 
Mills,  the  respondent  herein." 

The  only  assignment  of  error  is  as  to  that 
part  of  the  order  ^nd  Judgment  directing  the 
clerk  to  pay  to  the  defendant  in  error  the 
$500  80  de]?osited  by  the  plaintiff  at  the  In- 
stitution of  the  proceeding. 

The  record  discloses  that  the  plaintiff  did 
not  at  any  time  enter  Into  possession,  and 
did  not  disturb  the  premises  nor  the  posses* 
gion  of  tile  defendant  thereto.  There  was  no 
finding  or  award  as  to  damages,  and  the  de- 
fendant does  not  claim  damage  to  the  land, 
but  does  claim  an  allowance  for  his  costs  and 
expenses,  including  counsel  fees  In  defending 
the  proceeding.     Tbe  court  costs  bad  been 


taxed  and  paid.  There  was  no  testimony 
taken  in  the  matter,  but  the  several  motions 
were  supported  and  opposed  by  affidavits. 
The  court  made  no  finding  as  to  the  amount 
of  attorney's  fees  Incurred  by  the  defendant, 
nor  as  to  any  other  matter  of  expense,  but 
simply  ordered  the  full  sum  so  deposited  In 
the  condemnation  proceeding  to  be  paid  to 
the  respondent. 

[1]  The  defendant  in  error  raises  the  ques- 
tion that  the  part  of  the  order  to  which  tlie 
plaintiff  objects  is  not  reviewable;  that  tbe 
order  of  August  14,  1912,  dismissing  the  pro- 
ceeding, was  final;  and  that  the  order  of 
January  9,  1913,  related  only  to  costs,  and 
for  such  reason  is  not  appealable.  But  it  is 
plain  that  the  $600  Judgment  Was  not  for 
costs,  as  that  term  is  understood  within  the 
rule  of  this  court,  denying  the  right  to  a 
writ  of  error  to  review  an  order  for  the  pay- 
ment of  costs  alone.  The  motion  was  for  a 
refund  of  the  deposit  The  deposit  and  its 
disposition  was  a  part  of  the  proceeding, 
and  the  court  tn  its  order  of  August  14th  ex- 
pressly stated  that  it  was  not  satisfied  as 
to  ther  right  of  the  plaintiff  In  error  to  have 
the  same  refunded,  and  for  such  reason  re- 
served the  question  for  further  considera- 
tion. This  left  the  rights  of  the  parties  as  to 
the  specific  sum  of  money  still  undetermined, 
and  the  cause  was  continued  pending  a  fur- 
ther consideration  of  the  motion.  There,  was 
still  something  further  for  the  court  to  do, 
in  order  to  determine  the  rights  of  the  par> 
ties  Involved.  County  Court  v.  Eagle  Rock 
Co.,  60  Colo.  365, 116  Pac.  706.  It  U  apparent 
that  the  court  intended  his  decree  of  Janu- 
ary 9th  to  be  the  final  Judgment  as  to  the 
entire  matter,  for  this  contains  a  dismissal 
of  the  proceeding,  together  with  the  award 
of  the  deposit  The  disposition  of  the  deposit 
in  a  condemnation  proceeding  is  essential  to 
a  final  disposition  of  the  cause.  D.  &■  N.  O. 
R.  R.  Co.  V.  Lambom,  8  Colo.  380,  8  Pac.  682. 

[2]  It  is  further  contended  by  the  defend- 
ant in  error  that  the  order  of  the  court  dis- 
missing the  proceeding  was  conditional,  and 
authorities  are  cited  applicable  to  condition- 
al dismissals.  But  the  dismissal  of  the  pro- 
ceeding in  this  case  was  not  upon  the  con- 
dition that  the  deposit  should  be  paid  to  the 
defendant,  nor  upon  any  other  condition. 
Nor  was  the  order  for  the  payment  of  the 
money  to  the  defendant  conditional  upon  the 
dismissal  of  the  proceeding.  It  is  plain  that 
the  court  definitely  reached  and  announced 
his  conclusion  as  to  defendant's  right  of.  dis- 
missal, before  he  had  determined  the  ques- 
tion of  disposition  of  the  deposit  These 
questions  were  clearly  determined  by  the 
court,  each  independent  of  the  other,  ahd 
wholly  without  any  relation  of  one  subject- 
matter  to  the  other. 

It  is  at  least  open  to  grave  question  wheth- 
er the  court  had  the  power  in  any  event  to 
Impose  a  condition  to  the  dismissal  of  a  con- 
demnation proceeding.  The  settled  rule  in 
this  respect  la  that,  iu  the  absence  of  a  stat- 

DigitizedJDy 'LjOOQ  IC 


CS4 


147  PACIFIC  RBFORTEB 


(Colo. 


ntory  provision  ahowlng  a  leglslatlye  Intent 
to  the  contrary,  the  condemning  party  may 
discontinue  the  condemnation  proceedings  at 
any  time  before  the  right  of  the  property 
owner  to  compensation  or  damages  has  be- 
come complete.  15  Cyc.  935.  Under  our  own 
statutes  It  has  been  held  that  the  privilege  of 
abandonment  may  be  exerdaed  at  any  time 
prior  to  the  payment  or  deposit  In  the  man- 
ner provided  by  law  of  the  sum  awarded.  D. 
&  N.  O.  R.  B.  Co.  T.  Lambom,  8  Colo.  380, 
8  Pac.  582.  But  the  privilege  to  bo  abandon 
the  proceeding  does  not  relieve  the  condemn- 
ing party  from  the  payment  of  such  costs  and 
damages  as  may  be  lawfully  recovered. 

[3]  We  come  now  to  the  paramount  ques- 
tion In  the  case:  Did  the  court  err  Is  deny- 
ing the  motion  of  the  plaintiff  for  a  return  to 
1%  of  the  deposit,  and  In  awarding  such  de- 
posit to  the  defendant,  as  payment  for  the 
"cost,  damages  and  expense  Incurred  by  talm 
by  virtue  of  the  Institution  of  the  proceed- 
ings"? The  only  claim  of  the  defendant  to 
the  deposit  was  as  follows: 

"That  be  was  comi)elled,  by  the  Inatltation  of 
these  procecdinss,  to  employ  counsel  toi  come 
from  Denver  to  Trinidad,  and  to  employ  counsel 
at  Trinidad,  Oolo.,  and  to  have  his  representa- 
tive, J.  A.  Ownbey,  come  to  Trinidad,  all  at  a 
great  expense,  and  that  the  damage  and  expense 
and  cost  to  which  this  respondent  has  been 
put,  legitimately  and  reasonably,  b;  virtue  of 
the  Institution  of  these  proceedings,  is  largely 
in  excess  of  the  sum  of  $500  so  deposited  by  the 
said  petitioner." 

There  Is  no  statement  as  to  the  amount 
of  attorney's  fees  paid  or  Incurred,  nor  as 
to  the  expense  of  the  agent  In  coming  to 
Trinidad.  It  Is  not  even  stated  from  whence 
such  agent  came.  There  wag  no  testimony 
npon  this  subject  The  court  simply  ordered 
the  payment  of  the  deposit  of  $500  to  be 
made  to  the  defendant  This,  not  only  with- 
out proof,  but  without  statement  of  the 
amount  separately  or  otherwise  expended  or 
Incurred,  either  as  to  traveling  expenses  or 
for  attorney's  fees,  other  than  that  the  total 
of  these  was  In  excess  of  the  $500  deposit, 
niere  Is  neither  authority  of  law,  nor  reason 
or  Justice,  for  the  rMidltton  of  sndi  a  Judg- 
mmt  upon  this  showing,  even  though  such 
expeases  were  properly  allowable  In  the 
case.  The  showing  does  not  even  permit  of 
respectable  speculation  as  to  the  amount,  ei- 
ther in  the  matter  of  attorney's  fees  or  trav- 
eling expenses.  The  order  was  therefore 
without  basis  and  arbitrary  In  the  extreme. 

[4]  Our  eminent  domain  statute  (section 
2420)  provides  that  the  court  shall  appoint  a 
commission — 

"to  ascertain  and  determine  the  necessity  for 
taking  such  lands,  franchises  or  other  property, 
and  to  ajipraise  and  determine  damages,  and 
compensation  to  t>e  allowed  to  the  owner  and 
person  interested  in  the  real  estate  or  property 
proposed  to  be  taken  or  damaged  in  such  county, 
for  the  purposes  alleged  in  the  petition." 

And  further: 

"That  the  judge  or  the  court  before  or  where- 
in any  such  proceedings  are  had  shall  deter- 
mine the,  amount  such  petitioner  shall  be  re-. 


quired  to  pay  or  dspodt  penfing  any  soch  as- 
certainment. 

Section  2456  provides: 

"Immediately  npon  the  filing  of  the  veriSed 
petiticai  provided  for  by  sectimi  1716  of  Mills' 
Annotated  Statutes  accompanied  by  the  deposit 
with  the  clerk  of  the  court  for  the  use  of  the 
respondent  of  that  amount  of  money  which  the 
court  or  judge  thereof,  from  the  affidavits  of 
two  disinterested  persons  selected  by  the  pe- 
titioner and  from  such  other  evidence  as  the 
court  or  judge  thereof  may  require,  shall  de- 
termine to  be  compensation  proper  to  be  made 
to  any  person  or  corporation  nolding  or  owning 
any  right,  title.  Interest;  daim,  lien  or  estate 
in,  to  or  upon  any  lands,  real  estate,  mining 
claim  or  any  interest  therein,  the  court  or  judge 
thereof  shall,  by  rule  in  that  behalf  made,  au- 
thorize the  petitioner  If  not  in  possession  to 
take  possession  of  such  right  of  wav,  and  if 
already  in  possession  to  maintain  and  keep  soch 
possession  and  in  all  cases  to  use  and  enjoy 
such  right  of  way  during  the  pendency  and  un- 
til the  final  conclusion  of  such  proceedings,  and 
shall,  by  rule  in  that  l>dialf  made,  stay  all  ac- 
tions and  proceedings  against  such  petitioner 
on  account  thereof." 

The  statute  is  silent  upon  the  question  of 
the  payment  of  attorney's  fees,  or  of  any 
such  expense  as  is  claimed  in  this  case  by 
the  defendant  in  error.  It  is  plain  that  the 
deposit  under  the  statute  is  required  for 
the  sole  purpose  of  making  secure  the  award 
of  compensation  to  be  made  for  the  taking 
of  the  land.  The  court  has  no  authority 
to  require  the  petitioner  In  a  condemnation 
proceeding  to  deposit  a  sum  to  be  applied 
on  costs  accrued  or  to  accrue.  Teller  v. 
Slevers  et  aL,  20  Oolo.  App.  109,  77  Pac.  26L 

The  nature  and  character  of  the  prelimi- 
nary deposit  In  a  condemnation  proceeding 
was  considered  by  this  court  in  the  case  of 
Clelland  v.  McCumber,  16  Colo.  365,  25  Pac. 
700,  where  it  was  said: 

"It  seems  clear  that  the  petitioner  making 
sudi  deposit  lias  an  imme^ate  and  direct  in- 
terest therein  at  aU  times  until  the  final  adju- 
dication, and  until  the  same  is  finally  applied 
to  its  ultimate  purposes.  Such  deposit  is  es- 
sential to  petitionsrs  right  of  entry  and  pos- 
session. If  by  any  means  it  is  withdrawn  lietore 
the  final  determination  of  the  controversy,  pe- 
titioner's right  of  possession  is  suspended.  The 
preliminary  deposit  is  not  payment,  nor  part 
payment,  until  it  is  actually  so  applied.  It  is 
in  the  nature  of  a  continuing  tender,  and  must 
at  all  times  be  kept  good  bv  petitioner,  though 
it  lacks  some  of  the  incidents  of  tender,  u 
that  the  owner  is  not  bound  to  accept  it  or 
incur  the  risk  of  being  mulcted  in  costs  if  it 

S roves  sufficient  In  receiving  the  preliminaiy 
eposit  the  court,  or  its  proper  officer,  acts  as 
the  depositary  of  the  petitioner,  who  thereby, 
in  pursuance  of  the  statute,  acquires  the  privi- 
lege of  immediate  entry  an(^  poaseasiwi -of  the 
premises  sought  to  be  taken.  The  owner  is  an 
involuntary  party  to  the  proceeding.  If  by 
any  means  the  deposit  falls,  petitioner's  stat- 
utory privilege  is  at  once  imperiled,  and  the 
possession  may  be  actually  terminated,  unless 
the  deposit  be  replaced.  The  deposit  therefore, 
must  be  considered  as  held  by  the  public  offi- 
cial at  the  risk  of  petitioner,  until  the  same  is 
actuallv  applied  to  its  ultimate  -purpose,  or  is 
otherwise  legally  disposed  of," 

Then,  under  the  law  as  heretofore  deter- 
mined by  this  court,  the  deposit  was  the 
property  of  the  railroad  company,  in  cus- 
tody o£  the  law,  and  to  be.  used  only  for.  the 
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payment  of  damage  by  reason  of  the  taking, 
and  not  for  costa  of  the  suit  Whether  by 
its  order  alone  the  court  In  this  proceeding 
conld  levy  on  the  deposit,  in  payment  of  law- 
ful costs  Incurred  by  the  proceeding,  or 
whether  such  costs  must  be  recovered  In  an 
lndei)endent  action,  as  held  in  some  jnrisdic- 
tions,  we  do  not  find  it  necessary  to  deter- 
mine. 

[S]  A  proceeding  in  condemnation  la  a  spe- 
cial proceeding,  and  it  has  l>een  generally 
held  that,  to  authorize  an  allowance  of 
costs  In  special  proceedings,  some  special 
statutory  authorization  is  necessary;  that 
these  proceedings  are  not  within  the  purview 
of  statutes  authorizing  the  allowance  of 
costs  In  actions  generally.  11  Cyc.  63.  In 
some  Jurisdictions  statutes  have  been  enacted 
anthoridng  allowance  of  costs  in  special  pro- 
ceedings, or  In  a  designated  class  of  such 
proceedings,  and  in  some  states  the  matter 
of  the  allowance  of  costs  in  such  cases  has 
by  statute  been  placed  within  the  discre- 
tion of  the  court  There  is  no  statute  of 
tfther  character  in  this  state. 

But,  notwithstanding  such  general  rule, 
this  court  has  held  that  court  costs  may  be 
allowed.  McClaln  t.  People,  9  Oolo.  190, 
11  Pac.  85;  Dolores  Canal  Co.  v.  Hartman, 
17  Colo.  138,  29  Pac.  37&  But  the  court  has 
never  gone  so  far  as  to  hold  that  attorney's 
fees  and  such  other  ezxjenses  as  are  Involv- 
ed here  may  be  recovered  in  a  condemnation 
proceeding.  Indeed,  in  the  only  case  where 
the  question  has  been  raised,  it  was  held 
that  snch  exjiense  could  not  be  recovered  un- 
der our  statute.  In  the  case  of  Schneider  v. 
Schneider,  36  Colo.  618,  86  Pac  347,  which 
was  a  condemnation  proceeding  for  the  right 
of  way  for  an  irrigation  ditch,  it  was  said: 

"Appellant  complains  bitterly  twcaose  the  tri- 
al court  did  not  compel  plaintiff  to  pay  defend- 
ant's attorney  fees,  amountiDg  to  $250.  Tlie 
statute  makes  no  provision  for  the  payment  of 
auch  attorney  fees,  and  the  trial  court  would  not 
have  had.  the  right  to  make  such  an  order." 

This  view  is  supported  by  the  overwhehur 
ing  weight  of  authority.  In  Stevens  v.  Bor- 
ough of  Danbury,  63  Conn.  9,  22  AtL  1071, 
It  was  said: 

"^e  plaintiffs  claimed  also  to  recover  for 
^counsel  teea  and  other  expenses  incurred  in  the 
bearing  I>efore  the  appraisers.  These  very  dear- 
ly they  had  no  right  to  recover  in  any  circum- 
stances. The  Iwrough  was  acting  within  the 
law  in  applying  for  an  assessment  of  the  dam- 
ages, and  the  law  nnder  which  the  proceedings 
were  had  made  no  provision  for  costs  on  either 
cide,  while  the  abandonment  of  the  taking  of 
the  property  by  the  borough  conld  not  create 
an  obligation  to  pay  these  costs  where  no  legal 
obligation  existed  before.  There  was  no  negli- 
gence on  the  part  of  the  borough ;  no  misrep- 
resentation; no  action  that  was  not  in  every 
respect  according  to  law.  There  was  nothing 
upon  which  to  found  a  claim  for  damages  for 
a  consequential  injury  in  any  form." 

The  Supreme  Court  of  Utah,  in  McCready 
▼.  Railway,  30  Utah,  1^  83  Pae.  331,  8  Ann. 
Cas.  732,  wherein  It  was  said  that  the  deci- 
sive question  presented  was  whether  a  party, 
who  in  good  faith  commences  an  action  under 


the  eminent  domain  act.  Is  liable,  upon  dis- 
missal of  the  suit  by  such  party,  to  the  own- 
er of  the  land  for  expenses  he  was  put  to  in 
employing  counsel,  hiring  witnesses,  and  his 
own  loss  of  time  and  expenditures  made  in 
defense  of  the  suit  (that  is,  such  expenditures 
made  in  defense  of  the  suit;  that  is,  snch 
exi>enditures  as  a  party  may  be  put  to  in 
preparing  his  defense),  said: 

"Counsel  for  appellant  do  not  question  tlte 
general  proposition  ttiat  in  civil  cases  generally 
the  defendant  is  not  entitled,  upon  a  dismissal 
of  a  suit  brought  in  good  faith,  to  recover  for 
expenses  made  by  him  in  preparing  bis  de- 
fense which  are  not  taxable  as  costs  in  the  case; 
but  they  contend  that  in  eminent  domain  pro» 
ceedings  to  condemn  land,  becaose  the  plaintiff 
is  given  the  right  to  acquire  the  title  and  pos- 
session of  land  without  the  owner's  consent  a 
different  mle  should  govern,  and,  in  addition  to 
the  expenditures  which  the  landown^  is  per- 
mitted to  tax  as  costs  upon  a  dismissal  of  the 
action,  he  should  be  permitted  to  recover  for 
whatever  other  damages  or  losses  he  may  have 
sustained  by  the  institution  of  the  suit  We 
know  of  no  reason— and  certainly  none  has 
been  suggested  or  pointed  ont— why  tlie  excep- 
tion contended  for  should  be  made  in  this  class 
of  cases.  For  aught  that  appears  in  the  record, 
the  defendant  acted-  in  perfect  good  faith  in 
bringinK  its  suit  to  condemn;  and,  so  long  as 
it  acted  in  good  faith,  it  cannot  be  held  to  be 
guilty  of  a  legal  wrong,  as  suits  of  this  char- 
acter are  expressly  authorized  by  the  laws  of 
this  state,  and,  if  the  defendant  in  that  case 
necessarily  incurred  expenses  •  •  •  in  pre- 
paring his  defense  that  were  not  taxable  as 
costs  in  the  action,  it  is  a  case  of  damnum' 
absque  injuria,  for  which  no  recovery  can  be 
had> 

And  in  Andrus  v.  Bay  Creek  Ry.  Co.,  80 
N.  J.  Law,  10,  86  Atl.  826,  the  court  gave  as 
reason  for  the  rule  that: 

"The  difficulty  with  the  case  laid  is  that  it 
exhibits  a  loss  to  the  plaintiff  produced  by  en- 
tirely legal  conduct  on  the  part  of  the  defend- 
ant. It  is  a  clear  case  of  damnum  absque  in- 
juria. There  was  no  legal  wrong  done  to  the 
plaintiff  by  the  institution  of  tMs  procedure, 
nor  of  its  disoontinuanee.  In  all  this  there 
was  no  abuse  of  legal  process.  That  an  action 
will  not  lie  in  such  a  condition  of  facts  has  al- 
ways been  the  doctrine  of  the  courts  of  this 
state." 

In  Lincoln  Northern'  Ry.  Co.  v.  Wiswelli  8 
Cal.  App.  578,  97  Pac.  536,  it  was  said: 

"Appellant  makes  the  i>oint  that  the  court 
should  have  required  payment  of  attorney's  fees 
as  part  of  the  costs.  Section  1256  provides 
that  'costs  may  be  allowed  or  not  and  if  al- 
lowed, may  be  apportioned  between  the  parties 
on  the  same  or  adverse  -sides,  in  the  discretion 
of  the  court.'  These  costs  are  such  as  ordinari- 
ly attend  the  trial  of  causes." 

See,  also,  Winkelman  v.  Chicago,  213  111. 
360,  72  N.  E.  1066 ;  Ooburn  v.  Townsend,  103 
OaL  233,  37  Pac.  202 ;  Railway  v.  Mayne,  83 
Cal.  566,  23  Pae.  522 ;  In  re  Moyer  Street  6 
Phlla.  (Pa.)  81;  RaUway  v.  Wiswell,  8  Cal. 
App.  678,  97  Pac.  536 ;  Railway  v.  Goodwin, 
110  N.a  175,  14  S.  B.  687;  Jones  v.  School 
Dist,  140  Iowa,  179,  118  N.  W.  265 ;  Hester 
V.  aty,  84  Mich.  450,  47  N.  W.  1007 ;  Berg- 
man V.  Railway,  21  Minn.  633. 

There  are  cases  holding  that  attorney's 
fees  and  other  expenses  in  condemnation  may 
be  allowed,  but  with  only  an  occasional  ex- 
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ceptlon,  this  is  based  upon  statutes  aatborlz- 
ing  sucli  allowtince.  Thus  in  the  case  of 
Woodcock  v.  Wabash  Ry.  Co.  et  al.,  135  Iowa, 
559,  113  N.  W.  347,  referring  to  a  statute  au- 
thorizing attorney's  fees  in  the  lower  court, 
it  was  said: 

"Without  thia  section  plaintiffs  wonld  not  be 
entitled  to  have  attorney's  fees  taxed  to  de- 
fendant for  services  eitlier  here  or  in  the  dis- 
trict conrt,  as  such  fees  are  not,  in  the  absence 
of  statute,  regarded  aa  taxable  costs." 

[6]  It  is  urged  by  counsel  that  thia  pro- 
ceeding was  not  brought  in  good  faith  by  the 
plaintiff  in  error,  and  that  the  petition  dis- 
closes an  attempt  to  withhold  from  the  court 
the  true  status  of  the  title  to  the  land  in 
(luestion.  With  this  we  cannot  agree.  The 
record  dlscloees  a  good-faith  purpose  of  the 
railroad  to  construct  its  line  across  the  lands 
In  question  to  supply  a  public  necessity.  The 
petition  on  its  face  suffldently  disclosed  the 
disputed  title.  At  least  the  defendant  in  er- 
ror by  its  motion  attacked  It,  and  the  court 
sustained  the  objection.  The  order  of  the 
court  commanding  an  allegation  of  unques- 
tioned title  in  the  defendant  went  to  the  in- 
suflSdency  of  the  pleading,  and  not  to  bad 
faith  upon  the  part  of  the  petitioner.  Bad 
faith  cannot  he  imputed  to  an  action  because 
of  the  insufficiency  of  the  pleading  alon<>. 

The  railroad  company  had  a  legal  right  to 
institute  the  proceeding.  The  exercise  of  a 
legal  right  by  one  cannot  be  a  legal  wrong 
to  another.  Cooley  on  Torts,  p.  638.  The 
motlre  with  which  one  does  an  act  furnishes 
no  cause  of  action,  unless  there  be  some  legal 
wrong.  Kelly  t.  C,  M.  &  St  P.  Ry.,  93  Iowa, 
437,  61  N.  W.  957.  A  man's  motive  will  not 
make  wrongful  an  act  which  Is  not  wrong- 
ful in  itseU.    Heald  ▼.  Carey,  11  C.  B.  677. 

The  court  erred  In  refusing  to  return  to  the 
plaintiff  In  error  the  amount  of  Its  deposit, 
and  also  in  ordering  the  payment  of  audi  de- 
posit to  the  defendant  in  error. 

The  Judgment  is  reversed,  with  direction 
to  enter  an  order  for  the  payment  of  the  sum 
deposited  to  the  plaintiff  in  error. 

GABBERT,  C.  J.,  and  GARRIGUES,  J., 
concur. 

(6S  Colo.  364) 

GIBBS  et  al.  t.  WALLACE  et  aL  (No.  7495.) 
(Supreme  (3oart  of  Colorado.    April  5,  1915.) 

i.   CONTBAOTS     ^3»137— MOBTQAOB— CONTBACT 
TO  PUBCHASE — PaBTIAL   iNVALIDrTT, 

That  the  contract,  under  which  a  deed  in- 
(.ended  as  a  mortgage  was  executed,  contained 
an  invalid  clause,  whereby  the  grantors  at- 
tempted to  cnt  off  their  right  of  redemption,  did 
not  vitiate  a  portion  of  the  contract,  whereby 
the  grantees  agreed  that,  if  the  land  yeas  not 
sold  before  three  years,  the;  would  take  it  and 
credit  the  grantors  with  a  certain  sum  on  their 
note,  where  the  grantors  were  not  seeking  to 
take  advantage  of  such  clause  and  had  tendered 
the  balance  after  the  specified  credit  was  given 
and  demanded  the  credit  and  a  cancellation  of 
the   note;    such   tender   and   demand   being   a 


sufficient  consideration  for  the  snbseqnent  trans- 
action to  vest  title  in  the  grantees. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  701-712;    Dec.  Dig.  «=>137.] 

2.  EsTOFPKi.  «s>67— Absolcib   Convktakce 

— TlTLK. 

Such  tender  and  demand  on  the  part  of  the 
grantors  would  estop  them  from  claiming  that 
the  deed  did  not  convey  a  good  title  to  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {§  163,  164;  Dec  "Dig.  i8=967.1 

3.  Contracts   ®=>10— Mctuautt— ABSoi.tm 
Deed  as  SKCUBrrr- Mutuautt  of  Consid- 

KBATION. 

The  agreement  of  the  grantees  in  a  deed, 
given  as  security  for  a  note,  that  if  the  grantors 
uiiled  to  pay  the  note,  tney  would  take  the 
land  at  a  certain  sum  and  credit  same  on  the 
note,  was  not  void  for  lack  of  mutuality  aa  to 
the  consideration  where  the  grantees  were  in- 
duced to  contract  through  their  desire  to  secure 
the  land  as  security  tor  the  note,  especially 
where  the  land  had  been  acquired  in  a  trade 
by  the  grantors  without  looking  at  it  and  sole- 
ly on  the  recommendation  of  one  of  the  gran- 
tees. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  21-40;   Dec.  Dig.  «=3lO.] 

4.  CONTBACTS  «=3l64— INSTBUIOENTS   EXBCUT- 
■D     CONTEMPOBANEOn6LT-^^<klN8TBUCTION. 

Two  instruments  executed  at  the  same  time 
between  the  same  parties  and  pertaining  to 
the  same  transaction,  or  in  part  concerning  the 
same  matter,  should  be  construed  together. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  U  746-748;  Dec.  Dig.  «=>164.] 

5.  Refobmation    of    Instbuuents    d=»43  — 
BuBDEN  OF  Proof. 

A  party  seeking  reformation  of  a  deed  foi 
mistake,  in  consequence  of  which  the  grantee  as- 
sumes payment  of  a  mortgage  debt  contrary 
to  the  agreement  of  the  parties,  must  produce 
evidence  sufficient  to  rebut  the  presumption 
created  by  the  existence  of  the  instrument 

[Ed.  Note. — For  other  cases,  see  ReformatiMi 
of  Instruments,  Cent  Dig.  |  154;  Dec.  Dig. 
«S943.] 

0.  Refobmation    of   InsTBuvKirrs   4=945  — 

Quantum  of  Pboof. 

A  party  seeking  a  reformation  of  a  written 
instrument  for  mistake  must  to  be  entitled  to 
the  relief  sought  i>roduce  more  than  a  mere 
preponderance  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  g§  157-193;  Dec 
Dig.  <3=»45.] 

7.  MoBTGAOES  «=>600— Absolutb  Deei>— Pat- 
MENT  or  Debt  Not  Assumed— Rehuubss- 

MENT. 

Where  the  grantees,  in  an  absolute  deed  giv- 
en as  security,  were  forced,  to  protect  their  inter- 
ests, to  pay  an  incumbrance  and  taxes  and  also 
certain  interest,  the  payment  of  which  they  had 
not  assumed,  they  were  entitled  to  be  reimbun- 
ed  therefor,  with  interest  by  the  grantors. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |{  1753-1776.  1787;  Dec  Dig.  «s> 
600.] 

8.  MoBTOAOES  4=»122  —  Absolute  Deed  — 
Payment  op  Interest— Beimbubsement. 

An  agreement  by  the  grantees,  in  an  abso- 
lute deed  given  as  security,  to  pay  a  certain  in- 
cumbrance with  interest  bound  them  to  pay  in- 
terest from  the  date  of  the  agreement;  and 
hence  they,  having  agreed  to  purchase  the 
land  at  a  specified  price  if  it  was  not  sold 
within  three  years,  and  the  land  not  having 
been  so  sold,  were  not  entitled  to  be  reimbursed 
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by  the  srantora  for  paTment  of  Interest  aecm- 
iDg  after  the  date  of  the  contract.     • 

(Ed.  Note.— For  other  cases,  see'  Mortgages. 
Cent  Dig.  li  225-227;    Dec.  Dig.  «=»ia.f 

9.  IinxBJMT  «=>50  — T«NDEB  or  Patmbnt— 
Effect. 

Where  the  debtors'  tender  of  more  than  the 
balance  dtie  was  refused  for  a  reason  found 
against  the  creditor  on  a  subsequent  suit,  in- 
terest on  the  debt  ceased  from  the  date  of  the 
tender. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  f  U4;  Dec.  Dig.  «8=950.] 

Bn  Bana  Error  to  District  Conrt,  Rio 
Grande  Connty ;  Charles  O.  Holbrook,  Judge. 

Action  by  George  A.  Olbbs  and  another,  aa 
GIbba  A  Son,  against  Bobert  B.  Wallace  and 
another.  Judgment  for  defendants,  and 
plalntlfTs  bring  error.  Reversed  and  re- 
manded, with  Instructions. 

Jesse  C.  WUey,  of  Del  Norte,  and  Horace 
N.  Hawlilns  and  Stephen  W.  Ryan,  both  of 
Denver,  for  plaintiffs  In  error.  Jesse  Ste- 
phenson, of  Monte  Vista,  and  Goudy  & 
Twitchell  and  J.  H.  Bnrkhardt,  all  of  Denver, 
for  defendants  In  error. 

HILL,  J.  This  action  was  by  the  Gibbses 
to  Compel  the  Wallaces  to  accept  a  certain 
sum  as  due  from  the  Glbbees  on  a  note  pay- 
able to  the  Wallaces,  and  to  surrender  the 
note,  also  to  reassign  and  deliver  a  certain 
contract  for  the  purchase  of  land  by  the 
Gibbses  from  a  railroad  company  assigned 
to  the  Wallaces  as  security  for  the  payment 
of  this  note. 

The  complaint  alleges  the  execution  of  sun- 
dry instruments  and  conveyances  between 
the  parties  and  the  facts  following,  whereby 
it  was  alleged  that  the  Gibbses  were  en- 
titled to  this  relief.  In  their  answer,  the 
Wallaces  admit  the  execution  of  these  in- 
struments, but  allege  that,  regardless  of  the 
language  in  the  contract  and  the  deed  to 
certain  Kansas  land  given  by  the  Gibbses  to 
the  Wallaces,  it  was  agreed,  in  the  event  this 
land  was  talcen  by  the  Wallaces  as  part  pay- 
ment of  their  indebtedness,  the  amount  of 
an  incumbrance  existing  thereon  at  the  time 
the  deed  was  executed  should  be  deducted 
from  the  price  at  which  it  was  to  be  taken. 
The  deed  states  tliat  the  grantees  asaume 
and  agree  to  pay  this  Incumbrance,  but  the 
Wallaces,  In  their  answer,  allege  that  by  mn- 
tnal  mistake  this  portion  of  their  contracts, 
by  which  this  deduction  of  the  Kansas  in- 
cumbrance was  to  be  made,  was  omitted 
from  the  instruments,  etc.  I^ey  also  allege 
that  the  Kansas  land,  as  well  as  the  railroad 
land  which  is  In  Colorado,  was  taken  for  se- 
curity only.  They  ask  for  an  accounting, 
for  reformation  of  the  instruments,  and  that 
both  tracts  of  land  be  ordered  sold,  etc. 
Trial  was  to  the  court,  which  found  that  all 
the  property  had  been  pledged  as  secnrity 
only  for  the  debt;  that  the  deed  for  the 
Kansas  land  was  intended  as  a  mortgage; 
that  the  debt  had  never  been  paid ;  that  the 


amount  due  was  $16,819.06.  On  this  flnding 
decree  was  entered  which  provided  that  the 
Kansas  land,  as  well  as  the  contract  for  the 
railroad  land,  be  sold.  The  sberiff  of  Rio 
Grande  county  was  appointed  to  make  the 
sale.  The  decree  commands  that  the  Gibbses 
should  also  execute  and  deliver  a  quitclaim 
deed  to  the  Kansas  land  to  the  grantee  nam- 
ed In  the  sheriff's  deed.  The  Gibbses  bring 
the  case  here  for  review. 

[1,2]  The  contract,  under  which  the  deed 
to  the  land  waa  executed,  sets  forth  that  the 
Gibbses  had  conveyed  the  Kansas  land  to 
the  Wallaces  and  liad  executed  their  note  to 
them  for  $10,750,  due  in  three  years,  with 
Interest  at  6  per  cent;  that  the  Gibbses 
should  have  possession  during  said  period  or 
until  sold  as  therein  stipulated.  Also  it,  in 
part,  reads: 

"Bnt  in  case  said  parties  of  the  second  part 
(the  Gibbses)  fail  to  either  sell  said  lands  or 
pay  their  said  promissory  note  as  aforesaid, 
then  in  that  case  the  title  of  said  above-describ- 
ed lands  shall  be  and  remain  In  the  said  par- 
ties of  the  first  part  (the  Wallaces)  and  said 
parties  of  the  second  part  shall  be  credited  on 
their  said  promissory  note  the  sum  of  eleven 
thousand  two  hundred  dollars." 

The  Wallaces  urge  that  this  was  an  at- 
tempt to  fix  the  rights  of  the  parties  in  the 
event  that  fiie  Gibbses  should  fail  to  either 
sell  the  land  or  pay  their  note;  that  the 
deed  was  in  fact  intended  as  a  mortgage; 
that  the  clause  in  the  contract,  whereby  the 
Gibbses  agreed  to  cut  off  their  right  of  re 
demption,  was  invalid.  Assuming  that  this  Is 
correct,  it  should  not  defeat  that  portion  of 
the  contract  whereby  the  Wallaces  agreed 
that,  in  case  this  land  was  not  sold  prior  to 
the  expiration  of  the  three  years,  they  would 
take  it,  and  credit  the  Gibbses  with  $11,200 
upon  their  note  when  the  Gibbses  were  not 
seeking  to  take  advantage  of  that  clause, 
and  when  their  action  in  tmdering  to  the 
Wallaces  an  amount  in  payment  of  the  bal- 
ance after  this  credit  Is  given  and  their  de- 
mand for  the  credit  and  the  cancellation  of 
the  note  would  be  a  consideration  for  the 
subsequent  transaction  sufficient  to  vest  the 
title  in  the  Wallaces.  Wynkoop  v.  Cowing, 
21  111.  570.  These  acts  would  also  estop  the 
Gibbses  from  claiming  that  the  deed  did  not 
convey  a  good  title  to  the  property.  16  Cyc. 
802-80S ;  volume  2,  Jones  on  Mortgages  (5th 
Ed.)  1 1050. 

[3]  We  cannot  agree  that  the  declaration 
of  absolute  dtle  at  a  certain  date  was  the 
real  or  any  material  consideration  for  the 
execution  of  the  Instruments  by  the  Wal- 
laces; but,  to  the  contrary,  the  record  dis- 
closes that,  at  the  time  of  the  execution  of 
these  instruments,  the  Wallaces  were  anx- 
ious to  secure  the  title  to  this  land  as  se- 
curity for  the  amount  then  owing  them  by 
the  Gibbses,  and,  as  one  of  the  inducements 
to  thus  pledge  it,  they  agreed,  in  case  the 
GIbbsea  failed  to  pay  the  note,  that  they 
would  take  the  land  at  $11,200  and  credit 
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this  amount  npon  tbe  note.  This  was  a  ma- 
tertal  Inducement  for  the  Glbbses  to  enter 
Into  the  contract  because  at  the  time  of  Its 
execution  tb«7  bad  nerer  seen  the  land,  but 
one  of  the  Wallaces  had  Inspected  it  for 
them,  and  It  was  upon  the  'strength  of  his 
report  and  recommendation  that  they  accept- 
ed it  in  a  trade.  Under  such  circumstances, 
in  order  to  get  it  pledged  to  tbem  as  se- 
curity, the  Wallaces  agreed  that,  under  cer- 
tain conditions  which  might  arise,  they 
would  take  it  and  credit  the  Oibbses  $11,200 
on  tbdr  note,  and  we  see  no  reason  why  they 
should  not  be  held  to  the  terms  of  their  con- 
tract In  this  respect.  The  real  consideration 
for  this  agreement  to  pnrdiase  and  Indorse 
was  the  pledging  of  the  secnrlty.  This  con- 
sideration has  not  failed  and  did  not  lack 
mutuality.  As  sustaining  this  conclusion, 
we  call  attention  to  the  following  aathorl- 
ties:  9  Cyc.  327;  volume  1,  Page  on  Con- 
tracts, {  802;  Bryant  v.  Gale,  5  Vt  416; 
Spear  v.  Orendorf.  26  Md.  37;  Turpie  v. 
liOWe,  114  Ind.  37, 15  N.  E.  834 ;  Montgomery 
L.  ft  P.  Co.  y.  Montgomery  Traction  Co.  (O. 
C.)  191  Fed.  657;  Hayes  v.  O'Brien,  149 
m.  403,  37  N.  E.  73,  23  L.  R.  A.  555. 

We  further  call  attention  that  the  record 
discloses  that  this  alleged  lack  of  mutuality 
was  not  the  reason  why  the  Wallaces  re- 
fused to  comply  with  this  provision.  Neither 
did  they  object  because  the  Glbbses  had 
failed  to  tender  a  quitclaim  deed  when  de- 
manding that  the  indorsement  be  made,  and 
no  such  deed  was  ever  requested,  but,  to  the 
contrary,  the  ground  for  their  refusal  was 
the  contention  which  had  arisen  oveir  the 
$2,500  first  mortgage.  In  commenting  upon 
this,  counsel  for  the  Wallaces,  in  part,  say : 

"The  Gibbs,  to  use  a  slang  phrase,  tried  to 
•put  one  over'  on  the  Wallaces  by  having  them 
assume  the  $2,500  mortgage  in  the  deed.  If 
this  trick  had  not  been  played  on  the  Wallaces, 
or  if  the  Gibbs  had  not  tried  to  overreach  them, 
there  would  never  have  been  any  question  in 
this  case.  The  Wallaces  would  have  taken  the 
land  at  $11,200,  free  from  the  mortgage,  and 
have  credited  that  amount  on  the  Gibbs  note, 
upon  the  Gibbs  giving  to  them  a  subsequent  deed 
for  their  equity  of  redemption.  *  •  •  The 
Wallaces  have  always  stood  ready  and  willing 
to  take  over  the  Kansas  land  for  $11,200,  clear 
of  the  mortgage,  and  are  now  ready  and  willing 
to  do  so,  but,  instead  of  so  doing,  the  Gibbs  are 
insisting,  contrary  to  the  terms  of  the  contract 
alone,  -but  relying  upon  the  clause  In  the  deed, 
improperly  put  there  by  the  attorney  for  the 
Gibbs,  that  the  Wallaces  shonld  take  over  the 
Kansas  land  at  the  excessive  price  of  $13,700, 
or.  in  other  words,  by  crediting  the  Gibbs  $11,- 
200  and  assuming  and  paying  the  mortgage  of 
$2,500." 

In  the  former  opinion,  upon  account  of  the 
error  in  refusing  to  recognize  as  valid  the 
clause  to  purchase,  etc.,  we  reversed  the  Judg- 
ment and  remanded  the  cause  for  a  new  trial 
upon  this  issue  of  mutual  mistake.  Upon  ac- 
count of  conditions  which  have  occurred  sul^ 
sequent  to  the  former  trial,  counsel  have  Join- 
ed in  a  request  that  we  determine  that  ques- 
tion upon  the  record  as  presented  and  make 
final  disposition  of  the  case ;  it  t>eing  in  eq- 
uity,  we  have  decided  to  do  m. 


The  contract,  in  substance,  states  that  the 
Glbbses  have  this  day  conveyed  to  the  Wal- 
laces the  Kansas  land,  and  that  the  Glbbses 
have  this  day  executed  and  delivered  to  the 
Wallaces  their  note  for  $10,750,  with  interest 
at  6  per  cent  per  annum,  due  May  4,  1909. 
The  Wallaces  agree  that  the  Glbbses  shall 
have  possession  of  the  land  until  May  4, 
1909,  or  until  sold,  as  therein  provided.  The 
Glbbses  agree,  tf  sold  before  May  4,  1909,  to 
turn  over  the  proceeds  in  payment  of  the 
note  as  far  as  it  will  ga  The  Wallaces  agree 
that,  if  the  Glbbses  shall  pay  their  note  on 
or  before  May  4,  1909,  they  will  reconvey,  if 
land  has  not  been  sold.  If  neither  is  ac- 
complished, it  is  then  provided,  in  substance, 
that  the  Wallaces  shall  keep  the  land  and 
credit  $11,200  on  the  note.  The  deed  for  the 
Kansas  land  from  the  Glbbses  to  the  Wal- 
laces Includes  the  following: 

"That  the  same  are  free  and  dear  from  all 
former  •  *  •  Incumbrances,  •  •  •  except 
a  certain  mortgage  to  the  Warren  Mortgage 
Company  to  secure  the  payment  of  $2,600,  with 
6^  per  cent,  interest  per  annum,  which  said 
parties  of  the  second  part  assumes  and  a(;ree8  to- 
pay." 

These  instruments  bear  date  May  4,  1906,. 
but  were  not  executed  until  May  17th  fol- 
lowing. 

[4]  It  is  elementary  that  where  two  in- 
struments are  executed  at  the  same  time  be- 
tween the  same  parties  pertaining  to  the 
same  transaction,  or  in  part  concerning  the- 
same  matter,  in  order  to  arrive  at  a  correct 
contusion  of  what  is  intended  on  the  subject 
covered  by  both,  they  should^  be  considered' 
and  construed  together.  When  thus  consid- 
ered, the  language  in  these  Instruments  sus- 
tains the  Glbbses'  contention.  This  is  not 
seriously  challenged  by  the  Wallaces,  as  in 
their  pleadings  they  accept  it  as  correct,  but 
seek  to  avoid  their  effect  by  alleging  a  mu- 
tual mistake,  as  follows: 

"Sixth.  That  it  was  the  agreement  and  under- 
standing between  the  plaintiffs  and  defendants 
that  said  Kansas  land  was  to  be  conveyed  to 
these  defendants  as  security  only,  and,  in  the 
event  of  being  taken  by  defendants  as  part  pay- 
ment of  their  said  debt,  the  then  outstanding 
incumbrance  against  the  same  amounting  to- 
the  sum  of  $2,6i37.50,  together  with  any  interest 
and  taxes  that  defendants  might  be  required  tO' 
advance  and  pay  to  protect  and  preserve  said 
Kansas  land  and  said  land  contract  as  sccuri' 
should  be  deducted  from  said  sum  of  $11,200, 
the  price  at  which  said  Kansas  land  was  to  be 
taken  by  the  defendants.  And  those  defendants 
allege  that,  at  the  time  said  agreement  set  out 
in  paragraph  5  of  said  complaint  was  made,  ex- 
ecuted, and  delivered,  the  part  of  the  agree- 
ment between  the  parties  thereto,  as  in  this 
paragraph  sixth  alleged,  was,  by  the  mutual 
mistake  of  the  parties  thereto,  omitted  from- 
said  agreement  as  written." 

This  was  denied  by  the  Glbbses,  and  pre- 
sents the  real  dispute  which  brought  about 
this  controversy. 

[6]  In  volume  11,  Ency.  of  Evidence,  p.  38, 
in  commenting  upon  the  burden  of  proof  in. 
such  cases,  it  is  said: 

"In  General.— A  party  seeking  a  decree  re- 
forming a  written  instrument  not  only  lias  the- 
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bnrden  of  proof  aa  does  a  plaizitiS  In  an  action 
KmeraOy,  ont  must  produce  sufficient  evidence 
to  rebut  the  strong  presumption  created  b?  the 
udatence  of  the  written  instrument  itself. 

[•]  At  page  47  It  la  also  said: 

"It  la  the  general  rule  that  a  partr  seeking 
reformation  of  a  written  instrument  must  pro- 
doce .  more  than  a  mere  preponderance  of  evi- 
dence in  order  to  authorize  the  cdurt  to  grant 
the  relief  sought" 

These  rules  obtain  In  this  Jurisdiction. 
WUson  T.  Morris,  4  Colo.  An;*.  242,  36  Paa 
248;  Insurance  Co.  v.  Smith,  10  Colo.  App. 
121.  61  Pac.  170.  See,  also,  MaxweU  Land- 
Grant  Case,  121  U.  S.  825,  7  Sup.  Ct  1016,  30 
L.  £}d.  940 ;  volume  2,  Pomeroy's  Equity  Ju- 
risprudence (3d  £!d.)  i  869. 

When  tested  by  these  rules,  a  careful  study 
of  the  evidence  convinces  us  that  the  Wal- 
laces have  failed  to  establish  any  mutual 
mistake  pertaining  to  the  contents  of  the  In- 
struments. It  would  accomplish  no  good  pur- 
pose to  comment  upon  it,  further  than  to  state 
It  Is  insufficient  to  overcome  the  strong  pre- 
sumption created  by  the  evidence  of  the  writ- 
ten instruments,,  for  which  reason  they  must 
be  allowed  to  stand  as  written  and  the  ao- 
conntlng  between  the  parties  be  made  ac- 
cordingly. 

[7]  In  this  connection  we  call  attention  that 
the  record  discloses  there  was  a  second  mort- 
gage upon  the  Kansas  land  to  secure  what  la 
termed  commission  notes  in  the  sum  of  $187.- 
60,  which  the.  Wallaces  paid.  This  did  not 
come  under  the  provisions  uf  the  contract  and 
deed,  and  the  Wallaces  should  be  reimbursed 
for  these  payments,  with  Interest  at  8  per 
cent,  from  the  dates  paid.  They  also  paid 
$38.60  taxes  upon  the  railroad  lands,  for 
which  they  are  entitled  to  be  reimbursed  witli 
interest,  also  for  taxes  paid  on  the  Kansas 
land  In  the  sum  of  $94.87,  with  Interest  from 
the  dates  paid.  They  also  paid  $62.60  inter- 
eat  which  had  accrued  upon  the  Kansas  first 
mortgage  note  prior  to  the  date  of  the  deed 
for  this  land,  and  they  are  entitled  to  this 
money,  with  interest 

[•]  We  cannot  agree  that  they  should  be  re- 
imbursed for  the  interest  paid  upon  the  Kan- 
sas mortgage,  accrning  after  the  execution  of 
the  contract  and  deed,  as  this  would  be  in 
conflict  with  their  terms  when  construed  to- 
gether, by  which  the  Wallaces  assumed  and 
agreed  to  pay  this  Incumbrance,  with  inter- 
est, which,  as  we  construe  It,  means  from  that 
date,  and  that  the  later  credit  of  $11,200  was 
Intended  for  the  equity,  subject  to  this  in- 
cumbrance, with  Interest,  as  the  deed  states 
to  hold  otherwise  would  be  to  give  no  force  or 
effect  to  the  language  used. 

[•]  In  the  circumstances  of  this  case,  we 
cannot  agree  that  the  tender  of  the  Gibbses' 
$1,600  in  payment  of  the  balance  due  on  this 
note  was  not  sufficient  to  stop  the  running  of 
interest  on  that  amount  from  that  date.  This 
amonnt  was  more  than  sufficient  to  pay  the 
balance  due  upon  the  bote  and  Interest  prop- 
er, and  was  not  refused  tor  fhla  reasoii,  Bor 
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for  the  reason  that  any.  taxes  or  back  Inter- 
est upon  the  $2,500  mortgage  or  the  commis- 
sion mortgage  had  not  been  paid,  but  upon 
account  of  the  contention  over  the  payment 
of  the  first  mortgage.  This  contention  having 
been  decided  in  favor  of  the  Gibbses,  the  In- 
terest on  the  $1,500  due  the  Wallaces  should 
cease  at  the  date  of  this  tender. 

To,  in  part  recapitulate,  our  -conclusion. is 
that  at  the  date  of  the  maturity  of  the  note. 
May  4,  1900,  which  was  also  the  date  of  the 
tender,  the  account  should  stand  as  follows : 

Principal  of  the  Gibbses'  note $10,760  00 

Lms  a  credit  indorsed  by  the  Wal- 
laces for  discounts  on  bills  of  the 
Gibbses  paid  by  the  Wallaces  under 
another   contract 76  91 


Balance  due  Wallaces  on  note $10,678  09 

Interest  May  4, 1906,  to  May  4. 1009    1,921  15 

Total  amount  due  on  note $12,694  24 

Credit  for  Kswssa  land,  as  per  eon- 
tract  11,200  00 

Balance  due  Wallaces 1,394  24 

Taxes  paid  by  Wallaces  on  lands. . . .        132  67 
Commission  notes  paid  by  Wallaces       187  50 
Interest  doe  on  first  mortgage  note 
before  execution  of  contracts  paid 

by  Wallaces 62  60 

Interest  on  last  three  items  at  8  per 
cent  from  date  paid  until  May  4, 

1909   60  19 

Total  due  Wallaces  on  all  items  May 

4,1909 $l,82T0e 

Interest  should  cease  on  $1,600  of  this 
amount  upon  account  of  the  previous  tender 
from  this  date,  but  should  be  added  ui)on  the 
balance,  viz.,  $327.09,  at  8  per  cent  per 
annum  from  this  date,  until  the  date  final 
decree  is  rendered. 

For  the  reasons  herein  stated,  the  judg- 
ment la  reversed,  and  the  cause  remanded, 
with  instructions  to  enter  a  decree  adjudg- 
ing the  Gibbses  to  be  indebted  to  the  Wal- 
laces in  the  sum  of  $1,827.09,  with  interest 
upon  $327.09  of  this  amount  at  8  per  cent, 
per  annum  from  May  4,  1909,  until  the  date 
of  the  decree  hereafter  to  be  entered,  and 
that  in  case  the  Gibbses. pay  this  amount  to 
the  Wallaces,' or  into  court  for  them,  within 
90  days  thereafter,  with  Interest  at  8  per 
cent  per  annum  from  the  date  of  the  decree, 
and  also  execute  and  deliver  with  said  pay- 
ment to  the  Wallaces,  or  Into  court  for  them, 
their  quitelaim  deed  for  the  Kansas  land,  and 
also  pay  the  Wallaces  an  amount  equal  to 
any  subsequent  advances  made  by  them  upon 
behalf  of  the  railroad  land,  if  any,  and  In- 
terest thereon  from  the  dates  paid,  the  Wal- 
laces be  commanded  to  reassign  to  the  Gibbs- 
es the  contract  for  the  railroad  land  and 
quitelalm  to  them  any  right  title,  and  Inter- 
est that  they  may  have,  or  are  entitled  to 
acquire,  on  account  of  the  assignment  of  said 
land  contract  to  them,  and  also  to  cancel  and 
surrender  to  the  Gibbses  the  promissory  note 
herein  referred  to,  and  that  in  case  the 
Gibbses  shall  fall,  refuse,  or  neglect  to  make 
payment  of  said  amounts,  and  to  execute  and 
deliver   said   quitclaim    deed   as   aforeaald. 
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witbin  the  time  herein  provided,  the  decree 
provide  for  the  sale  of  the  railroad  land  con- 
tract and  of  all  the  right,  title,  and  interest 
of  the  parties  hereto  to  the  lands  therein  de- 
scribed and  acquired  thereunder,  as  in  cases 
of  foreclosure  of  mortgages  on  real  estate, 
for  the  purposes  of  satisfying  the  Indebted- 
ness, as  herein  determined,  and  any  other 
subsequent  advances  made  upon  the  railroad 
contract,  and,  if  the  amount  received  at  such 
sale  be  insufficient  for  this  purpose,  a  de- 
ficiency Judgment  be  entered  as  in  foreclo- 
sure cases,  and  that,  in  case  of  such  sale,  the 
Gibbses  be  commanded  to  execute  and  deliver 
their  quitclaim  deed  to  the  Wallaces  to  thd 
Kansas  land,  as  hereinbefore  provided,  and 
that,  in  default,  the  clerk  of  the  district 
court  of  Rio  Grande  county  be  empowered  to 
execute  it  for  them  with  the  same  force  and 
effect  as  if  executed  by  them.  The  costs  in 
both  courts  should  be  taxed  against  the  Wal- 
laces. The  former  opinion  is  withdrawn. 
Reversed  and  remanded,  with  instructions. 


(59  Colo.   150) 

CENTRAL  SAVINGS  BANE  et  aL  t.  NEW- 
TON et  aL    (No.  7923.) 

(Supreme  Court  of  Colorado.     Apiil  6,   191fi.) 

1.  Recsivebs  ®=3l58— Claiks  of  Laborebs— 
Pbiobitt — Statutort  Provisions. 

Rev.  St  1908,  U  6998-7000,  making  wages 
a  preferred  claim  in  case  of  suspension  of  busi- 
ness or  receivership,  requiring  laborers  to  pre- 
sent statements  of  claims,  provided  that  the  pro- 
visions of  the  act  shall  not  be  construed  to  ex- 
tend to  creditors  who  hold  a  recorded  mortgage 
for  a  debt  actually  existing  before  the  labor  was 
performed,  first  enacted  by  Laws  1903,  p.  143, 
entitled,  "An  act  to  protect  employes  and  la- 
borers in  their  claims  for  wages"  and  making 
the  same  preferred  claims  as  against  all  other 
creditors,  are  not  invalid,  though  construed  to 
mean  tliat  laborers'  claims  may  not  take  prece- 
dence over  debts  secured  by  mortgages  for  debts 
actually  existing  before  the  labor  was  performed 
on  the  ground  that  such  construction  will  render 
the  proviso  contradictory  and  not  germane  to 
the  title  of  the  act. 

[Ed.   Note.— For  other  cases,   see  Receivers, 
Ont.  Dig.  li  301-306;   Dec.  Dig.  «sl58.] 

2.  Receivers  4=9l68— Claims  or  Laborers— 
Pbioritt— Statotort  Provisions. 

Rev.  St  1908,  fj  6998-7000,  making  claims 
for  wages  in  case  of  suspension  of  business  'or 
receivership  preferred  claims  on  laborers  pre- 
senting claims  for  wages,  place  claims  of  em- 
ployes for  labor  in  a  preferred  class,  to  be  paid 
in  preference  to  other  simple  contract  creditors, 
and  do  not  create  an  express  statutonr  lien  su- 
perior to  all  other  liens  without  reference  to 
priority,  though  the  proviso  that  the  act  shall 
not  be  construed  to  extend  to  creditors  holding 
mortgages  for  debts  actually  existing  before  the 
labor  was  performed  is  disregarded. 

[Ed.   Note.— For   other   cases,    see  Receivers, 
Cent  Dig.  li  301-306;   Dec.  Dig.  «=3l58.] 

3.  Receivers  «=5l58— Claims  —  Establisu- 

MENT. 

Under  Rev.  St  1908,  {§  6998-7000,  making 
wages  preferred  claims  in  case  of  suspension  of 
business  or  receivership,  but  requiring  laborers 
to  present  statements  showing  the  amount  due, 
etc.,  claims  of  employes  of  a  railroad  company 


in  the  hands  of  a  receiver  cannot  be  allowed  un- 
less proved  to  be  valid  and  existing  obligations 
against  the  company. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  {{  301-306;   Dec  Dig.  «=»158.] 

4.  Recsivebs  «=9l50  —  Pbeierred  Claims  — 

AixowANCK— Objections. 

Objections  to  allowance  of  claims  of  labor- 
ers on  the  ground  that  no  evidence  is  introduced 
before  the  court  to  show  what  services  were  per- 
formed by  the  laborers,  and  that  the  court  re- 
fused to  hear  tesdmony  thereon,  were  sufficient 
to  raise  the  propriety  of  tlie  allowance  of  the 
claims  in  equity  in  receivership  proceedings. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  §i  267,  268;   Dec  Dig.  «=»150.] 

6.  Receivers  «=9l50— Claims  or  Laborers- 
Allowance— Objections. 

Rev.  St  1908|,  H  6098-7000,  antborisinc 
the  allowance  of  claims  for  wages  on  the  sus- 
pension of  business  and  the  appointment  of  a 
receiver,  do  not  provide  the  time  within  which 
exceptions  to  the  claims  must  be  filed,  and  ex- 
ceptions to  claims  cannot  be  overruled  because 
not  made  within  statutory  limitation. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  H  267,  268;  Dec  Dig.  <8=>150.1 

6.  Receivers  ^=9139— Sales— Resau  —  Es- 
toppel. 

Where  a  mortgage  foreclosure  sale  was  set 
aside  to  provide  a  resale  at  a  guaranteed  higher 
price  to  provide  a  fund  for  payment  of  wage 
claimants  under  Rev.  St  19(%,  |f  6998-7000, 
the  mere  fact  that  the  mortgagee  and  the  pur- 
chaser at  the  first  sale  participated  in  the  second 
sale  did  not  show  that  they  acknowledged  that 
the  proceeds  should  go  to  pay  any  particular 
class  of  creditors,  and  they  could  question  the 
allowance  of  claims  of  laborers  as  preferred 
claims  to  be  payable  out  of  the  proceeds  on  the 
resale, 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  B  243, 244;  Dec  Dig.  «=>130.] 

Error  to  District  Conrt,  City  and  County 
of  Denver;    Harry  C.  Riddle,  Judges 

Mortgage  foreclosure  by  the  Central  Sav- 
ings Bank,  trustee,  and  another,  against  the 
Argentine  Railway  Company  and  others,  in 
which  James  Q.  Newton  was  appointed  re- 
ceiver of  the  railway  company.  There  was 
a  Judgment  allowing  claims  of  laborers  and 
adjudging  that  they  werej;>rIor  to  the  mort- 
gage lien,  and  plaintiff  and  purchaser  at 
the  mortgage  foreclosure  sale  bring  error. 
Reversed  and  rananded,  with  dlrectiona. 

S.  E.  Marshall  and  Pershing  &  TItsworth, 
all  of  Denver,  for  plaintiffs  in  error.  Gillette 
ft  Clark,  E.  M.  Sabin,  and  J.  A.  Marsh,  all  of 
Denver,  tor  defendants  in  error. 

BAILEY,  J.  This  controversy  arose  In  an 
action  by  the  (Central  Savings  Bank,  Tmstee, 
one  of  the  plaintiffs  In  error,  as  jdalntiff, 
against  the  Argentine  Central  Railway  Com- 
pany and  certain  Judgment  creditors,  de- 
fendants, to  foreclose  a  mortgage  upon  the 
property  of  such  company,  in  which  case 
the  Judgment  rendered  was  finally  reviewed 
by  this  court  Booth,  Trustee,  et  al.  v.  Cen- 
tral Savings  Bank,  Trustee,  reported  in  146 
Pac.  240.  Upon  allowing  a  superse<leas  there- 
in an  order  was  entered,  permitting  foreclo- 
sure sale  by  virtue  of  an  agreement  between 
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the  parties,  in  which  it  was  directed  that 
a  certain  portion  of  the  purchase  price  real- 
ized be  deposited  with  the  clerk  of  the  dis- 
trict court  pending  final  adjudication,  sub- 
ject, however,  to  the  nmyment  from  the 
fund  of  such  proportion  of  preferred  labor 
and  salary  claims.  It  any,  as  the  district 
court  might  allow,  to  be  deducted  before 
distributloii.  The  property  was  according- 
ly sold  to  plaintiff  in  error  Rogers,  for  $5,- 
000.00,  but  upon  failure  of  confirmation  there- 
of, because  of  objections  and  protests  filed 
by  defendants  in  error  and  other  claimants, 
it  was  offered  a  second  time  and  purchased 
by  him  for  $20,002.00,  which  latter  sale  was 
confirmed.  - 

During  the  progress  of  the  foreclosure  pro- 
ceedings In  the  district  court,  James  Q.  New- 
ton, one  of  the  defendants,  in  error  here,  was 
appointed  recetver  of  the  railway  company. 
The  other  defendants  in  error  are  claimants 
against  the  foreclosure  fund,  whose  respec- 
tlre  bills  for  wages,  salaries,  services,  ma- 
terials, etc.,  were  filed  with  the  receiver  and 
made  a  imrt  of  his  report  The  claims  were 
all  allowed  and  adjudged  prior  to  the  mort- 
gage lien  without  the  introduction  of  any  evl- 
'  dence  whatsoever  upon  them.  Objections 
were  filed  by  plaintiffs  in  error  to  the  entry 
of  judgment,  which  were  overruled,  and  they 
prosecute  this  writ  of  error. 

The  statute  enacted  in  1903,  entitled  "An 
act  to  protect  employes  and  laborers  in  their 
claims  for  wages,  and  to  make  the  claims  of 
employes  and  laborers  preferred  claims  as 
against  all  other  creditors,"  sections  699S, 
6899  and  7000,  R.  S.  1908,  as  applied  to  the 
present  case,  provides  that  upon  the  suspen- 
sion of  the  business  -of  any  person,  cor- 
poration, company  or  firm,  by  putting  the 
same  in  the  hands  of  a  receiver,  the  debts 
owing  to  laborers,  servants  or  employes,  by 
reason  of  their  labor  or  employment,  shall 
be  considered  and  treated  as  preferred 
claims,  and  such  laborers  and  employes  shall 
be  preferred  creditors;  that  a  statement  of 
claim,  under  oath,  showing  the  amount  due, 
the  kind  of  work  and  when  performed,  shall 
be  presented  to  the  officer,  person  or  court 
diarged  with  such  property,  within  sixty 
days;  and  that  any  person  interested  may 
contest  any  such  claim,  or  part  thereof,  by 
filing  exceptions  thereto,  supported  by  affi- 
davit, with  the  officer  having  the  custody  of 
the  property,  whereupon  tbe  claim  shall  be 
reduced  to  judgment,  in  a  court  having  ju- 
risdiction thereof,  before  any  part  of  it  shall 
be  paid.  It  also  contains  the  following  pro- 
vision: 

That  the  provisions  of  the  act  shall  not  be 
construed  to  extend  to  creditors  who  held  a  duly 
recorded  mortgage  upon  the  property  attached, 
which  was  given  for  a  debt  actually  existiog 
from  such  mortgage  before  the  labor  was  per- 
formed.". 

The  statements  of  the  <dalms  of  the  vari- 
ous defendants  in  error  were  not  filed  in 
court  by  the  receiver  until  some  months  aft- 
er the  sixty  days,  required  by  statute  for 


filing  the  claims  with  such  officer,  had  elaps- 
ed. No  facts  with  reference  to  such  claims 
appear,  as  no  evidence  was  Introduced  at 
the  hearing.  The  court  below  assumed  that, 
as  no  contrary  showing  was  made,  the  re- 
spective claims  were  filed  with  the  receiver 
in  apt  time,  and  held  that  the  objections  put 
forward  to  them  for  the  first  time  upon  the 
hearing  of  an  application  for  their  allow- 
ance came  too  late,  and  that  they  were  there- 
fore confessed.  It  was  further  determined 
that.  Independent  of  statutory  provision,  the 
claims  should  be  allowed  under  the  mle  of 
equity  peculiar  to  railroad  proi>ertiea  under 
receivership. 

[1]  The  first  qnestion  is  whether  the  stat- 
ute cited  gives  a  preference  to  claims  speci- 
fied therein  over  a  Hen  of  debts  secured  by 
mortgage  described  in  the  proviso  above  quot- 
ed, such  as  the  one  here  Involved.  Plaintiffs 
in  error  contend  that  the  most  reasonable 
Interpretation  of  the  proviso  is  that  the 
claims  specifically  mentioned  in  the  act  shall 
not  take  precedence  over  the  debts  of  credi- 
tors secured  by  a  mortgage  given  for  a  debt 
actually  existing  before  the  labor  for  which 
the  statutory  preference  is  claimed  was  per- 
formed. Defendants  in  error  urge  that  such 
construction  would  render  the  proviso  con-, 
tradlctory  and  not  germane  to  the  title  of  the 
act,  and  that  it  should  therefore  be  disregard- 
ed; that  Its  language  is  so  ambiguous  as  to 
render  it  Incapable  of  construction;  and 
that,  in  any  event,  its  true  meaning  is  that 
such  mortgage  creditors  as  therein  describ- 
ed are  not  to  be  included  among  creditors 
given  a  right  of  priority  by  the  statute. 

When  a  business  is  suspended  as  contem- 
plated by  the  statute  certain  claims  therein 
specified  are  by  Its  terms  preferred  for  the 
purposes  of  payment.  It  is  provided,  in  the 
last  section,  that  the  act  "shall  not  be  con- 
strued to  extend  to  creditors"  under  a  cer- 
tain kind  of  mortgage.  While  such  mortgage 
debts  are  not  thereby  declared,  in  direct  and 
positive  terms,  superior  to  the  claims  speci- 
fied, the  intent  is,  however,  clear  and  unmis- 
takable that  these  latter  claims  should  not 
be  given  preference  over  the  former.  The 
proviso  is  certainly  not  an  idle  and  mean- 
ingless expression  of  the  law-making  power, 
and  therefore  a  construction  should  be  given 
the  language  which  will  effect  its  evident 
purpose,  and  at  the  same  time  harmonize  it 
with  the  letter  and  spirit  of  the  act  as  a 
whole,  which  is.  In  our  view  of  the  matter, 
that  a  mortgage  such  as  therein  described, 
being  like  the  one  involved  in  this  suit,  is 
declared  a  prior  and  superior  lien  to  the 
claims  for  which  specific  provision  ia  made. 
It  Is  not  apparent  in  what  particular  such 
construction  is  in  conflict  with,  or  contra- 
dictory of,  the  title  of  th6  act 

[2]  The  statute  was  adopted  In  19(3,  and 
is  precisely  like  the  one,  excepting  its  pro- 
viso, enacted  In  Illinois  in  1895.  The  statute 
of  the  latter  state  had  been  twice  construed 
by  its  two  appellate  tribunals,  Heclunan  t. 
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Tammen,  84  III.  App.  537,  affirmed  In  Heck- 
man  V.  Tammen,  18i  lU.  144,  66  N.  B.  361,  in 
1900,  wherein  It  was  held  that  the  preference 
of  claims  therein  specified  waa  absolnte  over 
previously  existing  mortgage  liens.  Under 
these  drcomstances  It  la  plain  that  the  Leg- 
islature of  our  state  had  a  well-deflned  pur- 
pose in  adding  the  proviso,  the  construction 
of  which  should  be  consistent  with  such  evi- 
dent purpose.  However,  in  Seymour  v.  Berg, 
227  111.  411,  81  N.  B.  839,  10  Ann.  Gas.  340, 
decided  in  1907,  Heckman  v.  Tammen,  supra, 
was  overruled,  and  it  was  held,  in  substance, 
that  the  act  merely  placed  the  claims  of  em- 
ployes for  labor  in  a  preferred  class,  to  be 
paid  In  preference  to  other  simple  contract 
creditors,  and  does  not  create  an  express 
statutory  lien  superior  to  all  other  liens, 
without  reference  to  priority.  The  court 
said,  at  page  416  of  227  III.,  at  page  841  of 
81  N.  B.  (10  Ann.  Cas.  340) : 

"The  clear  intent  of  the  Legislature  waa  to 
place  debts  due  to  emplo}r6i  for  labor  in  a  pre- 
ferred class,  and  to  require  that  such  preferred 
claimi  should  be  paid  in  preference  to  other 
simple  contract  creditors  who  held  no  record 
liens.  The  fund  oat  of  which  these  preferred 
claims  were  to  be  paid  is  whatever  interest  the 
failing  debtor  has  in  the  property  or  assets  that 
go  into  the  hands  of  the  receiver  or  trustee. 
The  court  below  and  the  Appellate  Court  have 
treated  this  statute  the  same  as  if  it  created  an 
express  statutory  lien  superior  to  all  other  liens, 
without  reference  to  priority  that  might  exist 
against  the  property  of  the  failing  debtor.  This 
view  is  not  warranted  by  the  language  of  the 
statute  under  consideration,  in  its  original  oT 
amended  form.  The  statute  merely  gives  a 
preference  to  claims  for  labor  or  services, — which 
is  quite  a  different  matter  from  creating  a  stat- 
utory lien,— upon  all  of  the  debtor's  proper^." 

And  further,  at  page  420  of  227  111.,  at  page 
842  of  81  N.  E.  aO  Ann.  Cas.  340): 

"Statutes  intended  to  secure  wage  earners 
against  loss  of  their  earnings  from  insolvency 
of  employers  are  based  upon  a  sound  public  pol- 
icy, and  should  be  liberally  construed  m  order  to 
accomplish  the  purpose  ol!  their  enactment.  But 
this  rule  cannot  be  invoked  for  the  purpose  of 
supporting  a  decision  not  based  upon  the  letter 
or  spirit  of  the  legislative  enactment  Up  to 
this  time  the  Legislature  bas  not  created  any 
such  lien,  but  has  made  debts  due  for  labor  pre- 
ferred claims  against  the  property  of  the  debtor, 
and  made  claimants  for  wages  preferred  cred- 
itors, and  provided  that  they  shall  be  first  paid, 
which,  as  we  have  already  seen,  is  quite  a  dif- 
ferent thing  from  the  creation  of  a  statutory 
Uen." 

So  that,  even  eliminating  the  proviso  from 
consideration  as  too  ambiguous  to  admit  of 
reasonable  construction,  as  urged  by  counsel 
for  defendants  In  error,  in  the  light  of  Sey- 
mour V.  Berg,  supra,  which  in  our  opinion 
states  the  law,  the  conclusion  must  be  that 
under  the  statutory  provisions  the  claims  in 
question  are  clearly  subject  to  the  lien  of  the 
mortgage.  The  case  of  McDaniel  v.  Osbom, 
166  Ind.  1,  75  N.  E.  647,  2  L.  R.  A.  (N.  8.)  615, 
117  Am.  St.  Bep.  354,  is  additional  authority 
In  this  connection,  where,  in  construing  a 
similar  statute,  it  was  said:- 

"There  is  a  very  clear  and  marked  distinction 
between  a  preferred  debt,  and  a  debt  secured,  by 
a  specific  lien.    A  general  debt  cannot  become 


superior  to  another  secured  by  a  lien,  maless  ex- 
pressly made  so  by  a  valid  law;  and,  if  a  statu- 
tory-lien  is  to  be  created,  the  language  employed 
should  be  specific  in  declaring  the  fact,  as  well 
as  the  nature,  character  and  extoit  of  snch  lien. 
The  construction  contended  for  by  appellants 
would  require  the  court  to  infer  Oe  lien,  and 
that  it  attached  to  this  particular  property,  and 
superseded  a  pre-existing  valid  mortgage^  If 
such  a  result  Is  within  the  meaning  and  intent 
of  the  statute,  then,  in  case  of  an  employer's 
insolvency,  labor  claims  in  amount  unlimited, 
and  bounded  in  time  only  by  the  statute  of  lim- 
itations, may  be  enforced  against  his  estate  to 
the  displacement  and  exdusion  of  debts  of  un- 
questioned validity,  secured  by  mortgage  liens  of 
many  years  standing.  We  are  unable  to  ascribe 
snch  an  intent  to  die  Legislature,  or  so  to  inter- 
pret this  statute.  The  obvious  purpose  of  the 
Legislature  in  this  enactment  was  to  give  labor- 
ers of  the  class  named  in  the  statnte  preference 
in  the  payment  of  their  claims  from  the  estate 
of  the  insolvent  employer,  in  the  same  sense  and 
to  the  same  extent  tbat  preference  is  given  in 
the  payment  of  funeral  expenses  under  the  stat- 
ute for  the  administration  of  d{cedents'  estates." 

[S,  4]  Upon  the  proposition  that  the  claims 
were  properly  allowed  in  equity,  there  can  be 
no  doubt  that  nnder  some  conditions  claims 
of  a  certain  kind  and  character  against  a  go- 
ing railroad,  as  a  public  or  quasi-public  cor- 
poration, might  t>e  thus  preferred  over  prior 
mortgage  liens.  First  National  Bank  ▼.  Wy- 
man,  16  Cola  App.  468,  66  Pac.  466.  But  the 
very  existence  of  snch  a  rule  presupposes  an 
affirmative  showing  of  fku^  sufficient  to  in- 
voke and  warrant  its  application.  The  rec- 
ord falls  to  disclose  tbat  the  railroad  here 
involved  was  a  public  or  quasi-public  cor- 
poration, or  that  it  bad  ever  been  operated 
as  such.  Moreover,  there  was  no  attempt  to 
show  that  these  claims  were  valid  and  exist- 
ing obligations  against  the  oompany  at  the 
time  of  presentment,  -  much  less  tbat  they 
have  any  of  the  other  attributes  or  character- 
istics which  would  in  equity  entitle  them  to 
preferoice  over  .the  mortgage  Uen.  Tills  is 
necessarily  true  because  they  were  adjudged 
confessed  for  failure  to  file  exceptions  to 
their  allovmnce  within  what  was  considered  a 
period  of  limitation.  Counsel  for  defendants 
in  error  do  not  dispute  that  a  presentation  of 
facts  showing  an  am)ropriate  condition  for 
the  enforcement  of  the  rule  was  essential  to 
its  application,  but  urge  that  the  objections 
filed  to  the  entry  of  Judgment  were  not  sufiS- 
clmtly  broad  or  specific  to  ralae  that  ques- 
tion, that  they  did  not  come  in  time,  and 
are  therefore  not  now  properly  here  for  con- 
sideration. Even  if  it  be  assumed  that  ob- 
jections upon  this  specific  ground  were  neces- 
sary to  preserve  the  rights  of  plaintUIs  in 
error  in  this  resi>ect,  an  examination  of  those 
interposed  utterly  refutes  the  claim  that  the 
question  was  not  properly  raised  below.  One 
of  these  objections  Is  that  no  evidence  was 
introduced  before  the  court  to  show  what 
services.  If  any,  were  performed  by  the  par- 
ties; another  is  that  the  court  refused  to 
hear  testimony  in  regard  to  such  claims,  rul- 
ing that  the  failure  to  file  exceptions  thereto 
with  the  receiver  barred  those  objecting  from 
questioning  th^  although  there  was  no  eft 
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dence  before  it  u  to  the  date  wben  such 
claims  'were  filed  with  tbe  receiver,  or  tbat 
tbose  objecting  had  any  notice  whatsoeTer 
that  they  bad  been  so  filed.  Under  such  dr- 
cumstances  as  here  dlscloeed,  the  objections 
were  siifflclent  to  raise  the  propriety  of  the 
allowance  of  the  claims  In  equity,  notwith- 
standing, as  suggested  by  counsel  for  de- 
fendants In  error,  there  was  no  offer  of  tes- 
timony upon  which  an  objection  on  the  ground 
of  refusal  to  hear  could  be  predicated.  The 
first  intimation  of  an  allowance  of  the  claims 
upon  equitable  considerations  appears  in  the 
findings  of  the  court  made  at  the  hearing  at 
which  they  were  allowed.  The  statements  of 
counsel  for  both  sides  made  at  the  bearing 
Bhow  that  the  clfllma  were  asserted  and  op- 
posed solely  by  virtue  of  the  provisions  of  the 
statute.  The  objections,  calling  for  a  show- 
ing which  would  bring  the  clatms  within  the 
equitable  rule,  upon  which  the  court's  find- 
ings were  actually  based,  came  at  the  earli- 
est possible  time,  and  It  was  reversible  er- 
ror to  overrule  them. 

[i]  It  seems  that  the  exceptions  to  the 
claims  were  considered  as  not  having  been 
made  within  "statutory  limitation,"  but  since 
the  statute  upon  which  the  allowance  of  the 
claims  aa  preferred  was  based  contains  no 
provision  as  to  the  time  In  which  exceptions 
thereto  must  be  filed,  it  is  apparent  that  in 
this  respect  the  court  below  acted  under  a 
plain  misconception  of  the  law. 

[8]  It  is  contended  that  the  second  sale  was 
the  result  of  objections  filed  to  the  first  by 
some  of  the  defendants  in  error;  that  the 
first  8(Ue  was  set  aside  for  the  express  pur- 
pose of  providing,  by  re-sale  at  a  guaranteed 
higher  price,  a  fund  for  payment  of  certain 
wage  claimants ;  and  that  plain tlils  in  error, 
having  participated  in  the  second  sale,  are 
for  these  reasons  estopped  to  question  the 
Judgment  entered  herein.  It  Is  sufficient  to 
say  upon  this  score  that  there  is  nothing  to 
show  that  plaintiffs  in  error  in  any  way  con- 
sented or  acknowledged  that  the  proceeds  of 
either  sale  should  go  to  pay  any  particular 
class  ot  creditors.  The  purpose  of  such  a 
sale  Is  to  procure  funds  with  which  to  pay 
creditors  according  to  their  respective  ad- 
Judged  legal  or  equitable  priorities  and  can- 
not be  lawfully  otherwise  applied.  There 
was  no  act  on  the  part  of  plaintiffs  In  error 
whlcb  deprived  them  of  their  right  to  ques- 
tion the  Judgment  and  decree. 

The  Judgment  Is  accordingly  reversed  and' 
the  cause  remanded,  with  directions  to  per- 
mit the  defendants  In  error,  if  so  advised,  an 
opportunity  to  undertake  to  establish  that 
their  claims  should  be  allowed  and  approved 
for  payment  under  the  equitable  rule  con- 
cerning railroads  under  receivership. 

Judgment  reversed  and  cause  remanded 
with  directions. 

GABBERT,  C.  J.,  and  WHITE,  X,  concur. 


(K  Colo.  MS) 
KUSSELZ.  et  aL  T.  JORDAN  et  aL    (No.  8182,) 
(Supreme  Court  of  Colorado.    April  6,  1916.) 

1.  Statutks  «=»226  —  CowsTBUcnoN  —  Stat- 

TTTES   4DOPTXD    FBOH    OTHKB   STATKS. 

The  construction  given  a  statute  by  the 
courts  of  the  state  from  which  it  was  adopted 
is  strongly  persuasive,  ttxe  presumption  being 
that  the  constructioB  woa  also  adopted. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i  307:  Dec.  DIk.  «=>226.] 

2.  Adoption  «=322  —  Adopted  Chxcdbxr  — 
Status  of. 

Mills'  Ann.  St  1912,  |  635,  provides  that 
after  a  decree  of  adoption  the  persoD  adopted 
shall  be  entitled  to  inherit  aa  if  be  had  been  the 
petitioner's  child  bom  in  holy  wedlock.  Rev. 
St  1908,  ji  629,  declares  that  the  adopted  child 
shall  be  to  all  intents  and  purposes  the  child 
and  legal  heir  of  the  person  adopting  him,  while 
section  7042  also  declares  that  adopted  children 
shall  be  legalized  and  entitled  to  inherit  as  legit- 
imate children,  held,  that  an  adopted  child 
and  his  adopters  do  not,  except  in  so  tar  as  pro- 
vided by  statute,  assume  the  relation  of  parent 
and  child,  and  where,  after  the  death  of  the 
adopters,  the  adopted  child  died  leaving  no  is- 
sue, his  relatives  by  blood  take  in  preference  to- 
the  children  of  the  adopting  parents. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  |  41;  Dec.  Dig.  «=>22.] 

En  Banc.  Error  to  Rio  Grande  County 
Court;  James  W.  White,  Judge. 

Action  between  Alexander  Russell  and  oth- 
ers and  Catherine  Jordan  and  others.  There 
was  a  Judgment  for  the  latter,  and  the  tor- 
met  bring  error.    Reversed. 

Palmer  &  True,  of  Saguache,  Jesse  C 
Wiley,  of  Del  Norte,  and  Albert  h.  Moses, 
of  Alamosa,  for  plaintiffs  in  error.  A.  L.  Jeff- 
rey and  Edwin  H.  Stlnemeyer,  both  of  Can- 
on City,  for  defmdants  In  error. 

SCOTT,  J,  This  Is  a  case  to  determine 
heirship.  Nathan  Russell  by  his  first  vrtfe 
had  three  children,  who  are  the  defendants 
in  error.  Subsequent  to  the  death  of  this 
wUe,  he  was  again  married  to  a  widow  with 
a  minor  child,  named  John  Albers.  By  this 
marriage  Russell  bad  three  children,  who 
are  the  plaintiffs  In  error  here.  The  second 
wife  died,  and  thereafter  Rassell,  in  the 
manner  provided  by  law,  adopted  her  child, 
John  Albers  who  took  the  name  of  John 
Albers  Russell.  .  Russell  married  a  third 
time  and  afterward  died  without  Issue  from 
the  third  marriage.  Tb6  estate  of  Russell, 
aside  from  the  widow's  share,  was  divided 
equally  between  all  his  children.  Including 
the  adcvted  son.  Later,  John  Albers  Russell, 
the  adopted  son,  died  intestate,  unmarried, 
and  without  issue.  Th\B  proceeding  Is  upon 
error  to  the  county  court  ordering  an  equal 
division  of  the  estate  of  John  Albers  Russell 
between  the  six  children  of  Nathan  Russell. 

It  is  the  contention  of  plaintiffs  In  error 
that,  being  related  by  blood,  they  alone  are 
entitled  to  participate  In  the  distribution  of 
the  estate  of.  John  Albers  Russell. 

It  Is  said  that  by  the  common  law  Inherit- 
able Interest  foUows  the  blood;    that  adop- 
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tlon  was  unknown  to  the  common  law,  and 
comes  from  the  civil  law ;  that  It  rests  upon 
statutes  entirely,  and,  while  these  statutes 
do  in  a  degree  modify  and  change  the  com- 
mon-law rule  of  descent  and  distribution, 
this  change  goes  no  further  than  the  proTl- 
slon  of  the  statute;  that  the  property  of 
John  Albers  Russell  descends,  as  would  the 
property  of  any  other  decedent,  to  the  next 
of  kin,  except  as  our  statutes  change  the  line 
of  descent  because  of  his  adoption  by  Nathan 
Russell.  This  must  be  conceded  to  be  a  fair 
statement  of  the  law  upon  this  subject. 
Webb  V.  Jackson,  6  Colo.  App.  211. 40  Pac.4C7. 
[1, 2]  It  la  agreed  by  counsel  that  the 
question  here  to  be  determined  has  not  been 
considered,  nor  have  our  adoption  statutes 
been  construed  in  that  respect  by  the  appel- 
late courts  of  this  state.  Our  statutes  upon 
this  subject  for  consideration  here  are  as 
follows: 
Section  635,  Mills'  Ann.  St  1912: 
"A  decree  of  adoption  shall  be  rendered  and 
'entered  by  the  court  declaring  such  person  the 
heir  at  luw  of  the  petitioner  or  fietitiunert  and 
entitled  to  inherit  from  the  petitioner  or  peti- 
tioners any  or  all  property  in  all  reupects  as  if 
it  bad  been  petitioners'  child  born  in  holy  wed- 
lock." 

Rerised  Statutes  1008: 

"Sec.  529.  The  natural  parents  shall,  by  such 
order,  be  divested  of  all  legal  rights  and  obli- 
gations in  respect  to  the  child,  and  the  child  be 
free  from  all  legal  oblications  of  obedience  and 
maintenance  in  respect  to  them ;  such  child 
shall  be  to  all  intents  and  purposes  the  child 
and  legal  beir  of  the  person  so  adopting  him  or 
her,  entitled  to  all  the  rights  and  privileges, 
and  subject  to  all  the  obligations  of  a  child  be- 
gotten In  lawful  wedlock ;  but  upon  the  de- 
cease of  such  person  and  the  subsequent  decease 
of  such  adopted  child  without  issue,  the  proper- 
ty of  such  adopting  parent  shall  descend  to  his 
or  her  next  of  kin,  and  not  to  the  next  of  kin  of 
snch  adopted  child." 

"Sec.  7042.  LegaUy  adopted  children  shall  be, 
to  all  intents  and  purposes,  children  and  legal 
heirs  of  the  person  so  adopting  them,  entitled 
to  inherit  as  fully  as  children  of  the  foster  par- 
ents begotten  in  lawful  wedlock,  and  in  case 
any  such  adopted  child  shall  die  leaving  no  hus- 
band, wife  or  children,  then  the  foster  parents 
shall  inherit  as  though  such  adopted  child  had 
been  a  child  of  such  foster  jMtrents  born  in  law- 
ful wedlock." 

Section  526  was  enacted  in  1885,  and  ap- 
pears to  have  been  adopted  bodily  from  the 
Ohio  statutes.  The  statute  was  construed 
by  the  Supreme  Court  of  Ohio  before  it  was 
enacted  by  our  Legislature.  It  has  been  held 
by  this  court  that  prior  construction  under 
such  circumstances  is  at  least  strongly  per- 
suasive upon  the  courts  of  this  state,  for  the 
reason  that  the  presumption  is  that  the  law 
was  enacted  In  the  light  of  the  construction 
given  it  by  the  courts  of  the  state  from  which 
the  statute  was  taken. 

The  Supreme  Court  of  Ohio,  In  an  (pinion 
rendered  in  1880,  in  the  case  of  Upson  t. 
Noble,  35  Ohio  St  655,  in  construing  the  stat- 
ute that  now  constitutes  our  section  629,  Rev. 
St  1908,  said: 

"This  statute,  in  so  far  as  it  changes  the  gen- 
i?ral  couiiie  at  descents  and  distribution  of  in- 
testate property,  and  ienores  all  merit  on  ac- 
count of  blood,  should   be   strictly  construed. 


And  while  we  find  in  it  a  clear  declaration  that 
the  adopted  child  shall  be  the  'legal  heir'  of  its 
adopting  parents,  there  is  no  express  provision 
that  it  shall  be  capable  of  inheriting  from  any 
other  person,  or  of  transmitting  an  inheritance 
to  any  one.  It  is  true  that  it  is  declared  to  be 
the  'child,'  to  all  legal  intents  and  purposes,  of 
the  adopters,  as  if  begotten  in  lawful  wedlock; 
but  if  the  relation  thereby  created  was  intend- 
ed to  bring  the  parties  to  it  within  the  opera- 
tion of  the  general  statute  regulating  descents 
and  distribution  of  estates,  the  additional  words, 
'and  legal  heir  of  his  or  her  adopter  or  adopt- 
ers,' would  have  been  entirely  snperfluons.  Now, 
as  we  cannot  assume  that  these  additional 
words  were  not  intended  to  have  an  operation, 
which  the  statute  without  them  would  not  have, 
their  use  suegests  that  the  word  'cbUd'  was 
not  used  in  the  sense  of  'heir'  within  the  mean- 
ing of_  the  general  statute  relating  to  descents 
and  distribution.  And  when  we  consider  the 
context  the  truth  of  the  suggestion  is  made  quite 
palpable.  It  is  declared  that  by  such  order  tlie 
natural  parents  shall  be  divested  of  all  1^1 
rights  and  obligations  In  respect  to  such  cfaUd, 
and  the  child  snail  be  free  from  all  le^al  obliga- 
tions of  obedience  and  maintainance  m  respect 
to  them,  and  shall  be,  to  all  intents  and  purpo^ 
es,  the  child  *  *  *  of  his  or  her  adopter, 
thus  showing  that  the  Legislature  was  dealing 
with  personal  rights  and  duties  growing  out  of 
the  relation  of  parent  and  child,  by  transfer- 
ring them  from  the  natural  to  the  adopted  re- 
lation." 

The  doctrine  of  this  case  was  later  -affirm- 
ed by  the  same  court  in  the  case  of  Phillips 
V.  McConlca,  59  Ohio  St  1,  51  N.  E.  445,  69 
Am.  St.  Rep.  753,  and  wherein  further  rea- 
sons were  advanced  In  support  of  it  The 
court  said: 

"True,  section  3140.  Rev.  St.,  provides  that 
such  adopted  child  'shall  be  to  all  intents  and 
purposes  the  child  and  legal  heir  of  the  person 
BO  adopting  him  or  her,  entitled  to  all  the  rights 
and  privileges,  and  subject  to  all  the  obliga- 
tions, of  a  child  of  such  person,  begotten  in  law- 
ful wedlock.'  But  this  Is  far  from  providing 
that  such  adopted  child  shall  be  the  issue  of 
the  adopter,  and  of  his  blood  and  of  the  blood 
of  his  ancestors.  It  was  well  said  in  Upson  v. 
Noble,  35  Ohio  St.  658,  that  in  passing  the 
adopting  statute  'the  Legislature  was  dealing 
with  personal  rights  and  duties  nowing  out  of 
the  relation  of  parent  and  child,  by  transfer- 
ring them  from  the  natural  to  the  adopted  re- 
lation.' The  statute  enables  the  adopted  child 
to  inherit  from  its  adopter,  but  not  through  hinu 
The  statute  does  not  make  the  adopted  child  the 
heir  of  the  ancestors  of  its  adopter,  and  the 
right  of  the  adopted  child  to  inherit  cannot  be 
extended  beyond  where  the  statute  has  fixed  it 
The  statute  in  this  regard  must  be  strictly 
construed,  as  held  in  SiTOhio  St.  658.  Adop- 
tion does  not  change  the  law  of  descent  and  dis- 
tribution as  to  the  property  of  the  ancestors 
of  the  adopter.  Quigley  v.  Mitchell,  41  Ohio 
St  375.  The  ancestors  of  the  adopter  are  pre- 
sumed to  know  their  relatives  by  blood,  and  to 
have  them  in  mind  in  the  distribution  of  their 
'estates,  either  by  will  or  descent;  but  they  can- 
not be  expected  to  keep  informed  as  to  adoption 
proceedings  in  the  probate  courts  of  the  coun- 
ties of  this  state ;  and  to  allow  an  adopted  child 
to  inherit  from  the  ancestors  of  the  adopter 
would  often  put  property  into  the  hands  of  un- 
heard of  adopted  children,  contrary  to  the  wish- 
es and  expectations  of  snch  ancestors." 

It  will  be  seen,  from  the  conclusion  reach- 
ed in  these  cases,  the  relation  created  by 
adoption  Is  regarded  as  personal  between  the 
adopting  parent  and  adopted  child;  that 
while  the  statute  makes  the  adopted  child 
an  heir  of  the  adopting  parent  and  provides 
that  if  the  adopted  child  shall  dte^  without 
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maniage  or  lasne  his  estate  ahall  go  to  the 
adopting  parent,  the  provision  does  hot  apply 
to  the  heirs  of  the  adopting  parent,  and  In 
SDCfa  case  the  general  law  of  descent  ap- 
plies. 

Ibe  doctrine  of  the  Ohio  cases  Is  supported 
by  the  following,  among  other,  authorities: 
Helms  ▼.  Baiiott,  89  Tenn.  446,  14  S.  W.  930, 
10  L.  R.  A.  535 ;  Hockaday  v.  Lynn,  200  Mo. 
466,  98  S.  W.  58S ;  Boaz  ▼.  Swinney,  79  Kan. 
332,  99  Pac.  621;  Hole  et  al.  v.  Robbins  et 
aL,  63  Wis.  514,  10  N.  W.  617 ;  Van  Derlyn 
r.  Mack,  137  Mlob.  146,  100  N.  W.  278,  66 
L.  R.  A.  437,  109  Am.  St  Rep.  669,  4  Ann. 
Caa  879. 

Bat  the  statutes  of  the  several  states  are 
widely  different  in  the  matter  of  adoption 
<^  children,  and  there  is  likewise  striking 
want  of  uniformity  of  opinion  concerning 
simUar  statutes. 

nte  following  cases,  among  others,  take 
a  contrary  view  from  that  adopted  In  the 
above-dted  cases:  Humphries  t.  Davis,  100 
Ind.  274,  50  Am.  Rep.  788 ;  Hllplre  v.  Claude, 
109  Iowa,  150,  80  N.  W.  332,  46  L.  R.  A.  171, 
77  Am.  St.  Rep.  624;  Flannlgan  v.  Howard, 
200  HI.  306,  65  N.  E.  782,  69  L.  R.  A.  664,  93 
Am.  St.  Rep.  201;  Calhoun  v.  Bryant,  28 
S.  D.  266,  133  N.  W.  266;  Swick  v.  Coleman, 
218  111.  S3,  75  N.  B.  807. 

For  the  reasons  above  stated,  and  because 
of  the  seeming  weight  of  authority  In  support 
thereof,  we  have  adopted  the  reasoning  of 
the  Ohio  authorities. 

The  judgment  Is  reversed.  Former  opinion 
withdrawn. 

(IS  Ariz.  486) 

CERRO    COBRE    DEVELOPMENT    CO.    ▼. 

DUVALL.     (No.  1424.) 
(Supreme  Court  of  Arizona.     March  31,  1915.) 

1.  CoBPOBATioNS  ^=>78— Issuance  or  Stock^ 

CONTBACTS— ENFORCEHENT. 

Where  a  corporation  issued  its  stock  to  a 
stockholder  on  condition  that  he  would  finance 
the  properties  of  the  corporation,  and  be  failed 
to  do  BO,  his  failure  was  a  breach  of  contract, 
and  be  could  •  not  avoid  liability  by  showing 
that  he  had  made  a  contract  with  a  third  person 
to  furnish  the  money  for  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  M  219-231,  420-424,  42^-434 ;  Dec. 
Dig.  •=»7&I 

2.  CoBFORATioNS  «=>78— IssvANox  or  Stock— 

CONTBACTS— EwFOBCiatKWT. 

Where  a  third  person  paid  money  for  treas- 
ury stock  of  a  corporation  and  waa  induced  to 
do  so  by  a  stockholder's  promise  to  give  him 
stock  belongiqg  to  the  stockholder  as  a  bonus,  in 
consideration  of  the  third  person  advancing  ad- 
ditional money  required  by  the  corporation,  the 
third  person  assumed  a  duty  to  the  stockholder 
and  not  to  the  corporation ;  the  stockholder  not 
acting  for  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  219-231,  420-124,  429-134;  Dec. 
Dig.  «=s>78.J 

3.  CoBroBATioKS  «=»77  —  Conveyances  — 
Trusts. 

Where  an  owner  of  mining  locations,  and 
of  options  to  purchase  other  mines,  agreed  to 
convey  all  his  rights  to  a  corporation  in  consid- 


eration of  all  its  Stock,  which  he  received  and  re- 
tained, equity  would  treat  the  transaction  as 
completed  by  conveyance  of  the  rights  to  the  cor- 
poration, and  payments  by  the  owner  from  bis 
own  funds  on  the  option  contract  inured  to  the 
benefit  of  the  corporation,  and  a  conveyance  of 
the  properties  to  another  corporation,  with 
knowledge  of  the  facta,  made  the  latter  corpora- 
tion a  trustee,  and  subsequent  payments  by  it 
inured  to  the  benefit  of  the  first  corporation,  and 
it  waa  entitled  to  a  conveyance  subject  to  re- 
payment of  sums  paid  by  the  owner  and  the  oth- 
er corporation.  , 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  IHg,  H  210-212,  219-243,  455;  Dec. 
Dig.  «=»77.1 

4.   COBFOBATIONS    ®=>116    —    OfTEB    TO    SKLL 

Stock— Acceptance. 

Where  a  stockholder,  holding  stock  as  trus- 
tee, offered  to  give  the  beneficial  interest  in  the 
stock  to  a  corporation  in  consideration  of  its 
ratification  of  a  sale  of  properties  to  another  cor- 
poration, but  the  corporation  did  not  accept  the 
offer  with  the  conditions  imposed,  the  corpora- 
tion did  not  acquire  any  equitable  rights. 

[Ed.  Note. — For  other  cases,  see  Clorporationa, 
Cent  Dig.  ||  493,  494,  496;   Dec.  Dig.  «=116l 

Appeal  from  Superior  Court,  Santa  Cruz 
(^unty;  W.  A.  O'Connor,  Judge. 

Action  by  Wm.  B.  Duvall  against  the  Cer- 
ro  Cobra  Development  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  aniellee  commenced  this  action  seek- 
ing to  quiet  title  to  1,000,000  shares  of  the 
capital  stock  of  the  West  (Toast  Copper  Mines 
Company,  standing  in  his  name  as  trustee, 
alleging  that  the  defendant  asserts  some 
claim  to  the  said  stock  advetse  to  plaintiff, 
and  is  threatening  to  force  plaintiff  to  turn 
said  stock  into  the  defendant's  treasury,  but 
that  the  claim  of  defendant  is  without  foun- 
dation or  right 

The  means  relied  up(Mi  by  which  appellee 
acquired  title  claimed  by  appellee  are  un- 
diluted, and  the  facts  are  as  followB:  On 
October  1,  1908,  W.  B.  Duvall,  appellee,  caus- 
ed to  be  organized  under  the  laws  of  the 
state  of  Sonora,  republic  of  Mexico,  a  cor- 
poration called  the  Tecolote  Copper  Com- 
pany, S.  A.,  having  an  authorized  capital 
stock  of  SfiOQ  shares  of  the  par  valne  of  $1 
per  share.  Three  shares  of  this  stock  were 
issued,  one  share  to  each  of  the  three  stock- 
holders or  officers  of  the  corporation.  Duvall 
then  represented  that  he  was  the  owner  of 
five  mining  locations  situate  in  the  Tecolote 
Mountains  of  Sonora,  and  surrounding  the 
Tecolote  and  Artemisa  mines,  and  that  he 
was  the  owner  of  an  optional  contract  with 
Francisco  Agullar,  Victor  Aguilar,  and  ' 
Torres,  the  owners  of  the  said  Tecolote  and 
Artemisa  mines,  upon  which  optional  con- 
tract he,  Duvall,  had  that  day  made  and  paid 
$15,000,  and  agreed  to  pa.j  at  his  option  the 
further  sums,  $30,000  on  the  1st  day  of  May, 
1909,  and  $50,000  on  the  1st  day  of  October, 
1909.  He  thereupon  offered  to  convey  to  the 
said  Tecolote  Copper  Company,  S.  A.,  all  his 
right,  title,  interest,  and  estate  in  and  to  the 
said  mining  claims  and  in  and  to  said  op- 
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tlonal  contract,  and  to  i>ay  raid  corporation 
$15,000,  in  consideration  of  ttie  entire  capi- 
tal stock  of  the  Tecolote  Copper  Company,  S. 

A.  Hie  corporation  accepted  tlie  said  offer. 
Issued  Its  entire  capital  stoclc  to  Davall,  re- 
ceived bis  conyeyance  of  the  mines  and  the 
money,  and  caused  a  new  option  to  be  made 
with  the  Agullars  and  Torres  direct  to  it, 
prorldtDsr  for  payments  of  $30,000  to  be  made 
Hay  1,  1909,  and  |60,000  to  be  made  October 
1, 1909.  Whereupon  the  Aguilan  and  Torres 
agreed  to  conrey  to  the  Tecolote  Copper  Com- 
pany, 8.  A.,  said  Tecolote  and  Artemiiaa 
mines  described  In  the  option.  On  the  8tb 
<Iay  of  October,  1906,  DuvaU  organized  a  cor- 
poration under  the  laws  of  Arizona,  called 
and  named  the  West  Coast  Coi^r  Mines 
Company,  having  an  authorized  capital  stock 
of  2,000,000  shares  of  the  par  value  of  $1 
per  share.  He  caused  three  persons  to  sub- 
scribe and  take  oyer  1  share  each  of  said 
stock.  He  thereupon  appeared  before  the 
stockholders  and  directors  and  represented 
to  them  that  he  was  the  owner  of  the  entire 
capital  stock  of  the  Tecolote  Copper  Com- 
pany, S.  A.;  that  the  Tecolote  Copper  Com- 
pany owned  the  five  mines  above  mentioned 
and  an  optional  contract  with  the  Agullars 
and  Torres  to  buy  other  mines ;  that  the  five 
mines  were  unincumbered ;  and  that  the  op- 
tional contract  was  Incumbered  by  a  $15,000 
puyment  made  by  him  CDuvall)  to  the  Tecolote 
Copper  Company,  S.  A.,  which  sum  and  said 
money  was  paid  by  it  on  the  Agullar  and  Tor- 
res option  on  the  1st  day  of  October,  1908,  and 
by  the  further  obligation  to  pay  the  remain- 
ing $30,000  and  $50,000  as  provided  by  the 
terms  of  said  option.  He  thereupon  offered 
to  transfer  all  his  right,  title,  and  Interest  In 
and  to  said  Tecolote  Copper  Company,  S.  A., 
stock  to  said  West  Coast  Copper  Mines  Com- 
pany, In  consideration  of  all  the  capital  stock 
of  said  West  Coast  C(^per  Mines  Company, 
and  a  note  payable  to  himself  In  the  sum  of 
$16,000  due  In  six  months  with  Interest  at 
the  rate  of  6  per  cent  The  West  Coast  Cop- 
per Mines  Company  accepted  the  offer,  and 
issued  to  DuvaU,  1,909,907  shares  of  stock, 
and  delivered  to  him  said  not&  Dnvall 
transferred  to  said  West  Coast  Copper  Mines 
Company  all  of  the  stock  of  the  Tecolote 
Copper  Company,  S.  A.,  and  returned  to  the 
treasury  of  the  West  Coast  Copper  Mines 
Company  999,907  shares  of  Its  stock  as  a 
treasury  fund,  and  caused  to  be  Issued  to 
himself  1,000,000  shares,  whidi  were  issued 
to  him  In  his  name  as  trustee. 

These  facts  are  not  disputed  as  having  oc- 
curred, but  appellant  claims  that  It  is  the 
beneficial  owner  of  the  1,000,000  shares  of 
stodc,  and  that  Its  ownership  arose  from  the 
following  state  of  facts,  which  ate  without 
dispute:  About  April  12,  1907,  appellee, 
Duvall,  entered  into  an  optional  contract 
with  Francisco  Agullar,  Victor  Agnilar,  and 

Tiortes,  by  the  terms  of  wHlcb  the 

Agullars  and  Torres  agreed  to  convey  to  W. 

B.  DuvaU  or  Us  assigns  the  Tecolote  and 


Artemiaa  mines,  being  the  Identical  prc^erty 
described  In  the  above-mentioned  option,  for 
a  consideration  of  $100,000  gold,  payable  as 
follows:  $5,000  to  be  July  1,  1907 ;  $46,000  to 
be  paid  September  1,  1008,  and  $50,000  to  be 
paid  May  1,  1909.  The  lands  sorronndlng 
these  mines  were  open  to  denonnoonent  un- 
der the  laws  ot  Mexico;  that  is,  the  land 
was  a^n  to  location.  DuvaU  took  steps  to 
have  the  surrounding  land  denounced,  or 
located.  In  his  name,  and  caused  to  be  or- 
ganized the  Sierra  de  Cobre  Development 
Company,  S.  A.,  a  corporation  under  the  laws 
of  Mexico,  having  an  authorized  a^ital  stock 
of  6,000  shares  of  the  par  value  of  $1  per 
share.  He  caused  to  be  issued  to  three  per- 
sons 1  share  of  stock  eadi  to  conform  to  the 
requirements  of  the  laws  of  Mexico.  DuvaU 
then  caused  said  corporation  to  Issue  to  him 
the  remaining  shares  of  the  capital  stodk  of 
said  corporation  in  consideration  of  his  ptosor 
ise  to  assign  said  Agullar  optt<«  to  it,  and 
to  convey  to  It  aU  his  right,  title,  daim,  and 
Interest  In  the  surrounding  lands  denounced 
in  his  name,  or  that  might  thereafter  be  de- 
nounced In  his  name.  Duvall  appointed  one 
Camou  as  his  attorney.in  fact, -and  instructed 
'such  agent  to  assign  the  said  (^>tion  and  con- 
vey the  said  mining  rights  to  the  Sierra  de 
Cobre  Development  Company,  S.  A.,  and  ist- 
tended  and  expected  such  agent  to  carry  out 
his  instructions.  Duvall  was  never  advised 
as  to  whether  the  agent  executed  the  instruc- 
tions. The  stock  was  Issued  In  Durall's  name 
and  deUvered  to  him.  On  April  26,  1907, 
DuvaU  caused  the  defendant,  Cerro  Cobre 
Development  Company  to  be  organized  un- 
der the  laws  of  Arizona,  having  an  authoriz- 
ed capital  stock  of  3,000,000  shares  of  the 
par  value  of  $1  per  share.  Appellee  W.  B. 
DuvaU,  Ghas.  D.  Bicker,  and  S.  D.  GlUe^ 
each  subscribed  for  1  share  of  stock,  and  as 
the  stockholders  of  defendant  company  they 
adopted  the  following  resolutions: 

"It  is  hereby  resolved  that  the  corporadon 
purchase  from  W.  B.  DuvaU  all  his  Hgnt,  title, 
and  interest  in  the  stock  held  by  him  in  the 
Sierra  de  Cobre  Development  Company  of  Mex- 
ico, which  constitutes  aU  of  its  stock,  said  cor- 
poration being  incorporated  under  the  laws  of 
the  state  of  Sonora,  with  a  capitalization  o( 
$6,000,  and  which  owns  aU  right  and  title  ac- 
quired by  W.  B.  DuvaU  from  the  Mexican  gov- 
ernment in  a  certain  copper  mining  region  lo- 
cated In  the  southern  part  of  the  district  of  Al- 
tar and  northwestern  part  of  the  district  of  Hei^ 
fflosillo,  in  the  state  of  Sonora,  Mexico,  in  the 
vicinity  of  Tecolote  Mountains,  about  thirty 
miles  west  of  Carbo,  Sonora,  Mexico,  and  about 
thirty-five  mUes  east  of  the  gulf  of  Lower  Cali- 
fornia, and  who  hereby  waives  lesion  to  any  and 
aU  denouncements  which  oompasy  has  end  ex- 
pects to  acquire,  bonds  and  leases  on  certain 
mining  property  in  tlie  locality  herein  referred 
to  for  the  con^deration  of  $1.00  in  hand  paid 
and  aU  the  stock  of  this  corporation,  making 
said  stock  full  paid  and  nonassessable.  To  i  ro- 
vide  the  necessary  funds  for  the  different  prop- 
erties now  contndled  by  this  eompany>  said  W. 
B.  Duvall  assigns  for  $1.00  in  hand  paid  and 
other  valuable  considerationB,  one  million  font 
hundred  ninety-nine  thousand  nine  hundred  and 
ninety-seven  (1,490,997)  shares  of  the  capital 
stock  ot  this  company  to  the  treasury." 
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DuTsU  negotiated  a  sale  of  ISO.OOO  shares 
of  the  treasury  stock  to  one  P.  M.  Sharpies 
for  10  cents  a  share,  therehy  placing  In  the 
treasury  $15,000.  Of  this  fund  $6,000  was 
applied  to  making  the  first  payment  under 
the  Agullar  option  payable  on  July  1,  1907. 
The  balance  of  the  money  was  used  by  the 
Sierra  de  Ck)bre  Development  Company,  S.  A., 
on  the  mines.  The  September  1,  1008,  pay- 
ment of  $46,000  on  the  option  ctmtract  was 
about  to  mature  and  no  fund  to  meet  It  was 
provided.  Duvall  opened  negotiations  with 
the  Agullars  for  an  extension  of  the  time 
for  payment  These  negotiations  resulted  In 
modifying  the  option  contract  so  that  $15,000 
would  become'  itayable  on  October  1,  1008, 
$30,000  would  become  payable  on  May  1, 
1909,  and  $50,000  would  become  payable  on 
November  1,  1000.  With  this  modification 
agreed  to,  Duvall  secured  an  Individual  loan 
of  $16,000  from  Sharpies,  giving  Sharpies  In- 
dividually owned  collateral  with  DuvaU's  per- 
sonal notes.  This  money  was  then  advanced 
by  Etavall  to  the  Tecolote  Copper  Company, 
S.  A.,  which  he  caused  to  be  organized  and 
with  a  conveyance  of  all  the  mines  denounced 
by  and  standing  In  his  name.  In  considera- 
tion of  all  the  capital  stock  of  the  said 
Tecolote  Oopper  Company,  8.  A.,  as  above 
set  forth.  On  April  17,  1009,  W.  B.  Duvall 
and  Ghas.  D.  Rlcker,  two  of  the  three  direct- 
ors of  the  Cerro  Oobie  Developmmt  Com- 
pany, held  a  meeting.  In  the  name  of  a  spe- 
cial meeting  of  the  directors  of  the  Cerro 
Cobre  Development  Company,  but  without 
notice  to  the  other  director,  and  therefore 
without  autlwrity,  at  which  meeting  said 
Duvall  and  Bicker  adopted  the  following  as 
a  resolution  of  the  board  of  directors : 

"Present:  W.  B.  Duvall  and  Ohaa.  D.  Bicker, 
l>elnK  a  qoomm  of  said  board.  •  *  •  The 
minntes  of  the  last  meeting  were  read  and  ap- 
proved. Upon  motion  duly  made  and  seconded, 
it  was  voted  to  ratify  the  sale  of  all  the  right, 
title,  and  interest  of  this  company  in  its  prop- 
erties located  at  Tecolote,  Altar  district,  Sonora, 
Mexico,  consisting  of  the  Anexas  de  la  Mina  del 
Tecolote,  Anexas  de  Cobre  de  la  Mina  del  Teco- 
lote, Anexas  de  Cobre  Cerro  de  Cobre,  Anexas 
dd  Cerro  Cobre,  and  Mina  Foso  for  the  consid- 
eration of  one  dollar  ($1.0^  in  band  paid  and 
1,000,000  shares  of  the  West  Coast  Copper 
Mines  Gcitipany  of  Arizona,  said  stock  to  stand 
for  the  term  of  ten  years  in  the  name  of  W.  B. 
Dnvall,  trustee,  and  said  trusteeship  to  be  ir- 
revocable without  the  consent  of  W.  B.  Duvall, 
and  in  case  of  the  death  of  W.  B.  Duvall,  the 
board  of  directors  riiall  have  the  right  to  vote 
said  stock  at  all  stockholders'  meetings,  also  to 
have  the  right  to  sell  said  stock  at  any  time,  but 
the  amount  received  for  said  stock  shall  be  plac- 
'  ed  in  the  treasury  of  the  company  and  the  price 
to  b«  agreed  upon  l>y  the  majority  of  the  board 
of  directors." 

At  the  time  this  resolution  was  no  adopt- 
ed as  above  set  forth,  Duvall  had,  on  October 
1,  1908,  caused  the  Tecolote  Copper  Company, 
S.  A.,  to  be  organized,  and  had  caused  to  be 
conveyed  to  It  the  above-named  mines  and 
Iiad  caused .  on  that  date  the  Agullars  and 
Torres  to  give  to  said  Tecolote  Copper  Com- 
pany, S.  A.,  a  new  dated  contract  of  option 
noon  reopiving  payment  from  said  corporation 


of  the  sum  of  $16,000,  providing  in  said  new 
contract  of  option  to  receive  the  second  pay- 
ment of  $30,000  on  May  1,  1909,  and  the 
third  and  last  payment  of  $50/X)0  on  Novem- 
ber 1,  1909,  and  in  consideration  of  such 
payments  to  convey  the  Tecolote  and  Arte- 
mlsa  mines  to  said  Tecolote  Copper  Company, 
S.  A.  In  considraation  of  causing  said  min- 
ing claims  to  be  conveyed  to  the  Tecolote, 
and  In  jcausing  said  new  contract  of  option  to 
be  made  by  the  Agullars  and  Torres  to  the 
Tecolote  Copper  Company;  S.  A.,  and  on  pay- , 
ment  to  said  Tecolote  Copper  Company,  S.  A., 
said  $15,000,  said  Tecolote  Copper  Company, 
8.  A.,  issued  and  delivered  to  W.  B.  Duvall 
its  entire  capital  stock.  And  on  said  date, 
when  said  resolution  was  so  adopted  as  above 
set  forth,  W.  B.  Duvall  had,  on  October  8, 
1908,  caused  the  West  Coast  Copper  Mines 
Company  to  be  organized,  and  had  transfer- 
red to  It  all  ^e  stock  of  the  Tecolote  Copper 
Company,  S.  A.,  and  had  received  in  consid- 
eration of  said  transfer  a  note  for  $15,000 
and  1,000,000  shares  of  the  West  Coast  Cop- 
per Mines  Company  to  be  issued  to  him  In 
his  name  as  trustee.  So  these  matters  stood 
on  April  17,  1009,  when  said  resolution  was 
so  adopted  by  Duvall  and  Rlcker,  and  so 
they  stood  until  November  29, 1910,  when  the 
following  resolution  was  adopted  by  a  major- 
ity of  the  board  of  directors  of  the  Cerro 
Cobre  Development  Company  at  a  legal  meet- 
ing duly  called  and  held.  D.  T.  Sharpies  and 
Cha&  D.  Rlcker  were  present,  and  appellee, 
the  third  director,  was  not  present,  although 
notified  of  the  meeting.  At  the  meeting  a 
resolution  was  offered  reciting  at  length  the 
resolution  adopted  at  the  previous  meeting 
held  on  April  17, 1009,  and  then  recited: 

"And  whereas  it  wss  represented  at  said  meet- 
ing by  W.  B.  Duvall  that  P.  M.  Sharpies,  tbe 
owner  of  a  majority  of  tbe  capital  stock  of  the 
Cerro  Cobre  Development  Company  issued  and 
outstanding,  had  agreed  and  consented  to  tbe 
placing  of  1,000,000  shares  of  tbe  capital  stock 
of  the  West  Coast  Copper  Mines  Company  of 
Arizona  in  the  name  of  said  W.  B.  Duvall  as 
trustee,  and  by  tltis  representation  Charles  D. 
Bicker,  the  omy  other  director  present  at  said 
meeting,  was  indw^l  to  vote  with  him,  the  said 
W.  B.  Duvall,  to  authorize  said  trusteeship; 
and  whereas  it  appears  that  P.  M.  Sharpies  and 
other  stockholders  had  never  been  informed  of 
said  proposed  trusteesldp  and  had  never  agreed 
to  it  and  now  protest  against  it;  and  whereas 
D.  T.  Sharpies,  one  of  the  board  of  directors  of 
ttiia  company,  received  no  notice  of  said  direc- 
tors' meeting  at  which  said  trusteeship  was 
voted  upon  and  had  never  executed  any  waiver 
of  notice ;  and  whereas  the  placing  of  1,000,000 
shares  of  the  capital  stock  of  the  West  Coast 
Copper  Mines  Company  in  the  name  of  W.  B. 
Ouvall,  trustee,  was  secured  through  false  and 
fraudulent  representations  and  was  against  the 
interest  of  the  stockholden  of  tbe  Cerro  Cobre 
Development  Company  and  was  of  itself  an  il- 
legal action:  Now  therefore  be  it  resolved  that 
the  board  of  directors  of  the  Cerro  Cobre  De- 
velopment Company  repudiate  and  declare  ut- 
terly void  and  of  no  eifect  that  part  of  said  mo- 
tion reading  as  follows:  'Said  stock  to  stand 
for  the  term  of  ten  years  in  tbe  name  of  W.  B. 
Duvall,.  trustee,  and  said  trusteeship  to  be  ir- 
revocable witluHit  the  consent  of  W.  B.  Duvall, 
and  in  case  of  the  death  of  W.  B.  Dnvall,  the 
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board  of  directors  shall  have  the  right  to  vote 
said  stock  at  all  stockholders'  meetings,  also  to 
have  the  right  to  sell  said  stock  at  any  time  but 
the  amount  received  for  said  stock  shall  be  plac- 
ed in  the  treasury  of  the  company  and  the  price 
to  be  agreed  upon  by  the  majority  of  the  board 
of  directors.'  And  it  is  further  resolved  that 
the  secretary  of  this  company  be  instructed  to 
send  to  W.  B.  Duvall  a  copy  of  this  resolution 
and  to  demand  of  the  laid  W.  B.  Duvall  the 
return  of  said  1,000,000  shares  of  capital  stock 
of  the  West  Coast  Copper  Mines  Company, 
wrongfully  issued  to  him  as  trustee,  -to  the 
treasurer  of  the  Cerro  Cobre  Development  Com- 
pany.   •    •    •" 

By  further  rteolutlons  W.  B.  Davall  was 
dismissed  as  general  manager  of  the  com- 
pany and  a  meeting  of  stocltbolders  was  call- 
ed to  elect  a  new  board  of  directors  and 
other  business  transacted.  Duvall  received 
notice  and  a  demand  for  the  return  of  the 
stock  and  refused  to  comply  with  the  de- 
mand. After  the  West  Coast  Copper  Mines 
Company  was  organized  and  had  issued  to 
Duvall  1,000,000  shares  of  its  stodt  as  trus- 
tee, and  had  made  to  him  its  note  for  $15,- 
000,  the  West  Coast  Smelting  &  Refining 
Company  was  organized,  and  took  over  from 
the  West  Coast  Copper  Mines  Company  all 
its  assets,  viz.,  the  entire  capital  stock  of  the 
Tecolote  Copper  Company,  S.  A.,  and  gave  to 
either  the  West  Coast  Copper  Mines  Com- 
pany or  to  W.  B.  Duvall  ite  note  for  $15,000. 
The  West  Coast  Smelting  &  Refining  Company 
in  due  time  paid  the  note,  so  that  such  pay- 
ment discharged  the  Duvall  and  West  Coast 
Smelting  &  Refining  Company's  notes  and  the 
notes  of  W.  B.  Duvall  payable  to  P.  M. 
Sharpies.  The  West  Coast  Smelting  &  Re- 
fining Company  also  caused  to  be  paid  to 
the  AguUars  and  Torres  the  $30,000  payment 
due  on  May  1,  1909,  and  the  $50,000  payment 
due  on  November  1,  1909.  Duvall  contends 
that  when  he  sold  the  150,000  shares  of  Cerro 
Cobre  Development  Company's  stock  to  P.  M. 
Sharpies,  such  transaction  was  iwrt  of  an- 
other contract  entered  Into  by  Sharpies  and 
Duvall;  that  the  terms  of  that  contract  were 
as  set  forth  in  the  complaint  as  follows: 

"That  the  said  Sharpies  should  purchase  150,- 
000  shares  of  the  said  treasury  stock  of  the  said 
Arizona  corporation  for  the  stipulated  price  of 
10  cents  a  share.  That  $5,000  of  the  proceeds 
of  the  sale  of  said  150,000  shares  of  the  treas- 
ury stock  should  be  ap^ied  to  the  first  payment 
upon  the  said  mines  under  the  said  agreement 
and  option  with  the  said  Aguilar  and  Lis  asso- 
ciates. That  if  upon  the  expenditure  of  the  bal- 
ance of  said  $15,000  provided  by  the  purchase 
price  of  the  treasury  stock  by  said  Sharpies  the 
said  Sharpies  should  so  desire,  he  should  have 
the  right  to  purchase  further  treasury  stock  of 
the  said  corporation,  the  proceeds  thereof  to  be 
used  in  the  development  or  equipment  of  the  said 
mines  covered  by  said  agreement  and  option  and 
in  the  payment  of  the  remaining  $95,000  pur- 
chase price  thereof;  the  price  of  said  treasury 
stock  to  be  mutually  agreed  upon  between  the 
plaintiff  and  the  said  Sharpies,  the  same,  how- 
ever, to  be  not  less  than  10  cents  per  share.  That 
it  was  further  agreed  that  if  the  said  Sharpies 
should,  in  pursuance  of  such  agreement,  furnish 
the  full  $100,000  purchase  price  of  the  raid  op- 
tion, the  plaintiff  should  give  to  the  said  Sharp- 
ies 750.000  shares  of  the  capital  stock  of  the 
said  Arizona  corporation,  the  said  750,000 
shares  to  be  not  of  the  treasury  stock  of  the 


said  corporadcm,  but,  being  one-half  of  the  1,- 
500,000  shares  of  the  said  stock  of  the  said 
Arizona  corporation,  which  it  had  been  con- 
templated by  the  plaintiff  as  aforesaid,  should 
be  retained  by  him  for  his  own  use." 

Duvall  Introduced  substantial  evidence  in 
support  of  the  terms  of  this  contract  as 
pleaded,  and  the  defendant  Introduced  sub- 
stantial evidence  contradicting  that  part  of 
the  contract  by  which  Sharpies  acquired 
the  750,000  shares  of  stock  on  condition  that 
he  furnish  the  full  sum  of  money  required. 
The  existence  of  the  condition  precedent  to 
Sharpies'  ownership  of  that  particular  stock 
was  made  a  contested  matter  upon  the  triaL 
The  testimony  of  Duvall  attempting  to  ex- 
plain the  reason  wliy  the  1,000,000  shares  of 
stock  was  placed  in  his  name  as  trustee  was. 
In  effect,  that  Sharpies  refused  to  furnish 
the  money  necessary  to  pay  for  the  mines 
and  operate  them  as  be  had  agreed  with  Du- 
vall, and  because  Sharpies  had  failed  to  per- 
form that  condition,  and  because  Sharpies 
had  refused  to  return  to  Duvall  the  750,000 
shares  of  stock  given  to  Sharpies  as  a  oon- 
sideration  for  Sharpies'  promise  to  perform 
the  condition;  that  Duvall  caused  the  Teco- 
lote Copper  Company,  S.  A.,  to  be  organized 
and  to  acquire  the  mines  from  Duvall  and 
the  new  option  from  the  Agullars  and  Torres, 
and  caused  the  West  Coast  Copper  Mines 
Company  to  be  organized,  so  that  the  neces- 
sary fund  could  be  raised  through  the  organ- 
ization of  said  corporation  to  finance  the 
minea  With  Sharpies  as  the  princiiial  stock- 
holder of  the  Cerro  Cobre  Development  Com- 
pany, holding  900,000  shares  of  its  stock,  and 
being  a  sreditor  of  that  corporation  to  the 
amount  of  $15,000  advanced  by  him  to  that 
cori>oration,  and  he  refusing  to  advance  fur- 
ther money  for  its  purposes,  even  to  return 
the  750,000  shares  and  remain  the  holder  of 
150,000  shares  would  be  considered  by  in- 
tending Investors  in  Cerro  Cobre  Development 
Company  as  a  withdrawal  of  Sharpies  from 
that  company,  and  deter  such  investors  from 
taking  up  the  enterprise;  Therefore  Sharp- 
ies, having  refused  to  advance  more  mosey  in 
order  to  pay  for  the  property  and  operate 
the  mines,  required  Duvall  to  follow  an- 
other course  to  raise  that  money,  and  the 
course  he  followed  was  that  stated  above. 
In  order  to  further  give  Sharpies  an  oppor- 
tunity to  i)erform  his  agreement  with  Duvall, 
Duvall  caused  the  1,000,000  shares  of  West 
Coast  Copper  Mines  Company  stock  to  stand 
in  his,  Duvall's,  name  as  trustee.  If  Sharpies 
should  perform  the  condition  of  the  contract, 
then  the  750,000  shares  of  Cerro  Cobre  De- 
velopment Company  stock  would  become  the 
property  of  Sharpies,  and  the  1,000,000  shares 
of  the  West  Coast  Copper  Ifiner  Company 
stock  would  become  the  property  of  the  Cer- 
ro Cobre  Development  Company.  If  Sharpies 
continued  to  refuse  to  perform  the  condition, 
then  Duvall  would  have  the  right  to  a  re- 
turn of  the  760,000  shares  of  Cerro  Cobre 
Development  stock,  and  retain  the  1.000/MO 
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sharee  of  West  Coaat  Copper  Mines  Oom- 
PBny  stock,  and  Cerro  Cobre  DeTelopment 
Companr  would  have  no  rights  therein. 
Such  are  the  reasons  given  by  DuraU  for 
having  the  stock  issued  in  his  name  as 
trustee.  The  cause  was  tried  to  a  Jury,  and 
submitted  upon  a  number  of  spedal  Inter- 
rogatories and  upon  an  Instruction  to  return 
answers  thereto  as  special  verdicts  and  to  re- 
turn a  general  verdict  The  jury  returned 
as  special  verdicts  answers  to  the  special 
Interrogatories  except  three,  but  they  dis- 
agreed upon  answers  to  those,  and  returned  a 
general  verdict  In  favor  of  the  plalntUT  ap- 
pellee. The  defendant  appellant  moved  for 
Judgment  upon  the  special  verdicts,  not- 
withstanding the  general  verdict,  which  mo- 
tion was  denied.  The  court  rendered  Judg- 
ment for  the  plaintiff  in  accordance  with 
tl>e  general  verdict.  The  defendant  moved 
for  a  new  trIaL  This  motion  was  overruled. 
From  the  order  refusing  a  new  trial  and 
from  the  Judgment  defendant  has  appealed. 

Sellm  M.  Franklin,  of  Tucson,  and  Cass  & 
Sames,  of  Douglas,'  for  appellant  Eugene  S. 
Ives,  of  Tucson,  and  Frank  J.  Duffy,  of  No- 
gales,  for  appellee. 

CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  [1 , 2]  Upon  the  trial  the  contro- 
versy centered  about  the  terms  and  condi- 
tions of  the  Sharples-Duvall  contract  of  April 
12,  1907,  the  defendant  contending  that 
Sharpies  purdiased  150,000  shares  of  the 
Cerro  Cobre  Development  Company's  treas- 
ury stock,  paying  therefor  10  cents  per  share, 
or  $15,000  and  as  an  Inducement  to  purchase 
the  said  stock,  W.  B.  Duvall  offered  to  give 
blm  750,000  shares  of  his,  Duvall's,  personal 
stock  as  a  bonus,  and  that  Sharpies  accepted 
that  offer,  and  the  $15,000  was  paid  upon  no 
other  condition.  ■  On  the  other  hand,  Duvall 
contends  that  the  750,000  shares  of  stock  was 
transferred  to  Sharpies  in  consideration  of 
Sharpies'  promise  to  finance  the  mines.  Both 
jmrties  agree  that  Sharpies  bought  and  paid 
toe  and  became  the  absolute  owner  of  the 
180,000  shares  of  Cerro  Cobre  Development 
Company  stock.  If  Cerro  Cobre  Development 
Company  had  issued  Sharpies  the  750,000 
shares  of  its  stock  on  condition  that  he 
finance  the  mines,  and  he  failed  to  perform 
that  condition,  he  would  be  liable  to  the  Cer- 
ro Cobre  Development  Company  for  a  breach 
of  his  contract.  Sharpies  could  not  avoid 
liability  by  showing  that  he  had  made  a  con- 
tract with  and  paid  W.  B.  Duvall  to  furnish 
the  money  that  he  (Sharpies)  had  agreed  to 
famish,  and  therefore  the  Cerro  Cobre  De- 
velopment Company  must  look  to  Duvall  for 
the  damages.  Such  a  showing  would  not 
present  a  defense,  for  the  reason  there  is 
shown  no  contractual  relation  between  the 
Cerro  Cobre  Development  Company  and  Du- 
vall by  which  the  duty  of  Duvall  to  the  Cerro 
Cobre  Development  Company  was  violated. 
That  is  this  case.    Sharpies  owed  no  duty  tc 


the  Cerro  Cobre  Devdopmod;  Company  to 
furnish  the  required  sum  of  money  by  his 
contract  with  Duvall,  if  the  contract  did  or 
did  not  contain  the  condition  Duvall  contends 
for.  In  the  event  the  contract  was,  as  Sharp- 
ies contoids,  that  contract  was  fully  exe- 
cuted whra  Sharpies  paid  the  $15,000  to  the 
Cerro  Cobre  Development  Company  and  he 
received  the  150,000  shares  of  ite  treasury 
stock.  If  be  paid  the  money  for  the  treasury 
stock,  and  was  induced  to  do  so  by  Duvall's 
promise  to  give  Sharpies  760,000  shares  be- 
Icmglng  to  Duvall  as  a  bonus  in  considera- 
tion that  Sharpies  would  advance  the  addi- 
tional money  required  to  finance  the  mines, 
then  Sharpies  assumed  a  duty,  not  to  tha  Cer- 
ro Cobre  Development  Company,  but  to  Du- 
vall, because  Sharpies'  promise  was  to  Du- 
vall, and  the  consideration  for  the  promise 
moved  from  DuvalL  It  is  not  contended  that 
the  contract  was  made  by  Duvall  for  the 
Cerro  Cobre  Development  Company,  or  that 
the  contract  was  a  contract  between  Sharpies 
and  the  Cerro  Cobre  Development  Company 
represented  by  DuvalL  The  consideration 
paid  to  Sharpies  was  paid  with  the  individ- 
ual property  of  Duvall.  Any  duty  that  sucdi 
contract  cast  upon  Sharpies  was  owing  to 
W.  B.  Duvall,  and  not  to  the  Cerro  Cobre  De- 
velopment Company,  in  either  view  of  the 
contract  ^e  controversy  over  the  terms 
and  conditions  of  the  Sharples-Duvall  con- 
tract was  immaterial  to  a  decision  of  this 
cause. 

[3]  The  deftodant,  Cerro  Cobre  Defvelop- 
ment  Company,  on  April  26,  1907,  accepted 
the  offer  of  W.  B.  Duvall  by  which  Duvall 
proposed  to  transfer  all  the  capital  stock  of 
the  Sierra  de  Cobre  Development  Company, 
S.  A.,  to.it  in  consideration  of  its  Issuing  to 
Mm  all  of  Its  capital  atoc^i  The  stock  was 
issued  to  Duvall,  and  Duvall  transferred  the 
stock  of  the  Sierra  de  Cobre  Development 
Company,  S.  A.,  to  defendant  At  the  same 
time,  and  as  a  part  of  this  transaction  the 
following  was  transacted; 

"To  provide  the  necessary  funds  for  the  dif- 
ferent properties  now  controlled  by  this  compa- 
ny (Cerro  Cobre  Development  Companyy,  said 
W.  B.  Duvall  assigns  for  $1.00  in  hand  paid 
and  other  valuable  considerations,  one  million, 
four  hundred  ninety-nine  thousand  and  nine 
hundred  ninety-seven  (1,409,997)  shares  of  the 
capital  stock  of  this  company  to  the  treasury.** 

Duvall  thereby  provided  the  corporation 
with  a  property  to  be  used  by  it  to  raise  the 
necessary  money.  Out  of  a  part  of  this 
property  It  raised  $15,000  by  a  sale  of  150,000 
shares  to  Sharpies.  Thereupon  Sharpies  and 
Duvall  became  the  controlling  stockholders 
of  defendant  company.  In  order  to  prelect 
their  respective  rights.  Sharpies  advanced 
$15,000  in  money  to  the  corporation,  and  the 
money  so  advanced  was  used  by  the  corpora- 
tion for  the  Sierra  de  Cobre  Development 
Company,  S.  A.,  mines.  Sharpies  refused  to 
furnish  the  Cerro  Cobre  Development  Com- 
pany with  any  more  money.  Duvall  then 
borrowed  $16,000  and  secured  the  loan  with 
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his  IndlTldnal  note  and  collateral  belonging 
to  him.  He  ascertained  that  his  attorney  In 
fact  had  failed  to  carry  oat  Instructions,  and 
that  the  mines  and  options  remained  in  his 
name  and  had  not  been  placed  In  the  name  of 
the  Sierra  de  Cobre  Development  Company, 
S.  A.  Five  thousand  dollars  had  been  paid 
on  the  option,  and  $06,000  ot  the  purchase 
price  remained  unpaid,  and  $15,000  of  that 
sum  would  matnre  on  October  1,  1908.  He 
believed  that  he  had  made  a  contract  with 
P.  M.  Sharpies  by  which  Sharpies  had 
agreed  to  furnish  the  money  with  which  to 
pay  the  purchase  price  of  the  mines  covered 
by  the  optional  contract,  and  Sharpies  had 
refused  to  furnish  the  money,  and  thereby 
had  forfeited  all  right  to  the  790,000  shares 
of  stock.  In  order  to  protect  his  rights  Du- 
vall  disregarded  his  promise  to  transfer  the 
option  and  convey  the  mines  standing  in  his 
name,  to  the  Sierra  de  Cobre  Development 
Company,  S.  A.,  and  caused  the  option  to  be 
transferred  to  and  the  mines  conveyed  to 
the  Tecolote  Copper  Company,  S.  A.,  a  cor- 
poration he  caused  to  be  organized  for  that 
purpose,  and  took  all,  save  three  qualifying 
shares  Issued  to  directors,  of  the  stock  of 
that  company  and  gave  to  that  company  $15,- 
000  which  he  had  borrowed.  Then  the  Teco- 
lote Copper  Company,  S.  A.,  paid  the  $15,000 
Installment  due  on  that  day ,  and  Duvall 
caused  a  new  optional  contrttct  to  be  drawn, 
executed,  and  delivered  by  the  Agullars  and 
Torres  to  the  Tecolote  Copper  Company,  S. 
A.,  providing  for  the  payment  of  $30,000  on 
May  1,  1908,  and  a  final  payment  of  $50,000 
on  November  1,  1909.  The  contract  of  the 
Agullars  and  Torres  with  W.  B.  Duvall  was 
In  force  on  October  1,  1908,  providing  for  a 
payment  of  $15,000  on  that  day,  the  payment 
of  $30,000  on  May  1,  1909,  and  a  final  pay- 
ment of  $50,000  on  November  1,  1909.  Such 
payments,  with  the  payment  of  July  1,  1907, 
which  had  been  made,  constituted  the  full 
purchase  price  of  $100,000  required  to  be 
paid  for  the  mines. 

There  Is  no  pretense  that  the  Sierra  de 
Cobre  Development  Company,  S.  A.,  or  Its 
holding  company,  the  Cerro  Cobre  Develop- 
ment Company,  took  any  part  In  the  trans- 
action of  October  1,  1908,  by  which  the 
Tecolote  Copper  Company,  S.  A,  acquired  the 
transfer  and  conveyance  therein  Involved,  or 
consented  to  any  such  transaction  or  ratified 
the  same  at  any  subsequent  time.  Conse- 
quently, applying  the  well-recognlzed  rule  of 
equity  that  equity  wlU  regard  that  as  actual- 
ly done  which  ought  to  have  been  done,  Du- 
vall had  no  rights  In  the  mining  claims  to 
convey  to  the  Tecolote  Copper  Company,  S. 
A.,  nor  any  rights  In  the  optional  contract 
to  surrender  to  the  Agullars  and  Torres,  for 
the  reason  be  had  promised  to  convey  his 
rights  In  the  mines  and  transfer  and  assign 
his  rights  in  the  optional  contract  to  the 
Sierra  de  Cobre  Development  Company,  S.  A., 
for  a  consideration  of  all  its  capital  stock, 
and  be  had  received  and  retained  this  con- 


sideration. Equity  win  regard  that  transac- 
tion as  one  In  which  W.  B.  Duvall  had  ac- 
tually conveyed  and  assigned  said  properties 
as  he  promised.  When  Duvsll  caused  the 
properties  to  be  transferred  to  the  Tecolote 
Copper  Company,  B.  A.,  it  took  only  such  ti- 
tle as  Duvall  had,  because  It  was  diargeabte 
with  full  knowledge  of  the  matters  and  con- 
ditions under  which  the  title  to  that  propa- 
ty  stood  In  Duvall's  name. 

It  DuvaU  had  dlrecQy  paid  the  $15,000 
from  his  own  funds  upon  the  optional  con- 
tract, the  payment  would  have  accrued  to 
the  benefit  of  the  Sierra  de  Cobre  Develop- 
ment CMnpany,  S.  A.,  and  Its  stodcholder, 
the  Cerro  Cobre  Development  Company,  and 
those  corjporatlons  would  have  become  the 
debtors  of  Duvall  to  the  amount  of  the 
money  paid.  Duvall,  indirectly,  caused  the 
same  thing  to  be  done.  He  surrendered  the 
optional  contract  which  did  not  belong  to 
him,  before  It  expired.  He  paid  the  Tecolote 
Copper  Company,  S.  A.,  $15,000  for  all  of  its 
stock,  and  then,  as  controlling  stockholder, 
but  to  his  Individual  interest,  caused  that 
money  to  be  paid  to  preserve  his  rights  to 
the  property  under  (^tion.  The  Tecolote 
Copper  Company,  S.  A.,  thereby  became  the 
holder  of  an  interest  in  the  mines,  but  it 
held  that  Interest  as  Duvall  had  previously 
held  it,  in  trust  for  the  use  of  the  Sierra  de 
Cobre  Development  Comxwny,  S.  A.,  and 
that  corporation  became  its  debtor  to  tbe 
amount  paid  for  its  benefit  When  the  sub- 
sequent payments  were  made  to  the  Agullars 
and  Torres  by  Duvall's  agent  the  West  Coast 
Smelting  &  Refining  Company,  the  Sierra 
de  Cobre  Development  Company,  S.  A.,  be- 
came its  debtor  to  the  amounts  so  paid,  and 
when  the  said  West  Coast  Smelting  &  Be- 
finlng  Company  paid  the  P.  M.  Sharpies 
note,  in  effect  it  thereby  discharged  the  In- 
stallment due  and  payable  by  the  Sierra  de 
Cobre  Development  Company,  S.  A.,  on  the 
Agullar-Torres  (^tlon  on  May  1,  1909,  and 
thereby  became  the  creditor  in  that  sum. 

By  reason  of  all  the  corporations  partici- 
pating in  the  transactions  resulting  in  the 
West  Coast  Smelting  &  Beflnlng  Conlpany 
acquiring  the  beneficial  titles  of  the  mining 
claims  and  the  mines  affected  by  the  Agullar 
option,  being  chargeable  with  full  knowl- 
edge of  Duvall's  relation  to  the  titles,  and 
Duvall  being  the  controlling  spirit  in  each 
of  the  steps  taken  by  which  the  West  Coa^ 
Smelting  &  Refining  Company  furnished  the 
money  and  received  the  said  titles,  it  re- 
ceived the  titles  burdened  with  all  the  in- 
flrmities  incident  thereto  while  the  property 
stood  In  the  name  of  its  real  grantor,  W.  B. 
DuvalL  The  effect  of  the  various  transac- 
tions is  that  the  Sierra  de  Cobre  Develop- 
ment Company,  S.  A.,  is  still  entitled  to 
have  the  Tecolote  Copper  Company,  S.  A, 
convey  to  it  the  mines,  denounced  in  the 
name  of  W.  B.  Duvall,  and  to  have  the  Tec- 
olote Copper  Company,  S.  A^  convey  to  It 


Digitized  by  VjOOQ  IC 


AliMi 


OOSTELIiO  T.  OUmnNGHAM 


701 


(lie  mines  covered  by  tbe  Agullar-Torres  op- 
tion, when  It  has  eatlsfled  the  equities  of 
the  bolder  of  the  record  title — the  holder  of 
the  DiiTall  title  In  the  mines  denoanced  by 
him,  and  the  holder  of  the  Agullar  and 
Torres  title  to  the  mines  held  under  the 
Duvall  option.  The  Sierra  de  Cobre  DeTeloi>- 
ment  Company,  8.  A.,  lost  none  of  its  rights 
In  the  property  by  reason  of  tbe  nnmerons 
transactions  resulting  In  the  Tecolote  Cop- 
per Company,  S.  A.,  succeeding  Duvall  and 
tbe  Agullars  and  Torres  as  the  holders  of 
tbe  record  titles  to  the  property  Involved, 
and  by  reason  of  the  West  Coast  Smelting 
&  Beflnlng  Company  discharging  DuvaU's 
liabilities  to  the  Agnilars  and  Torres,  and 
certainly  Duvall  acquired  none  of  defend- 
ant's rights  by  those  transactions. 

[4]  The  defendant  had  no  beneficial  In- 
terest in  the  1,000,000  shares  of  stock  issued 
to  Duvall  as  trustee.  That  stock  represented 
no  property  belonging  to  defendant  in  any 
sense.  By  means  of  the  resolution  of  April 
17,  1909,  DnvaU  offered  to  give  the  Oerro 
Cobre  Development  Company  the  beneficial 
interest  in  the  1,000,000  shares  of  stock,  in 
consideration  that  it  ratify  the  sale  of  the 
five  mines  denounced  to  tiie  Tecolote  Cop- 
per Company,  S.  A.,  the  beneficial  title  to 
which  was  vested  in  the  Sierra  de  Cobre  De- 
velopment Company,  S.  A.  The  offer  of  Du- 
vall, at  most,  was  an  ofTer  which,  if  accepted 
as  proposed,  would  have  resulted  In  a  con- 
tract ;  but,  on  November  29,  1910,  the  Cerro 
Cobre  Development  Company,  by  a  positive 
corporate  act,  refused  tbe  ofFer  as  made  by 
Duvall,  and  attempted,  it  seems,  to  acc^t 
that  part  of  the  offer  beneficial  to  it,  viz., 
the  1,000,000  shares  of  West  Coast  Copper 
Mines  Company  stock,  but  rejected  the  con- 
ditions under  which  the  ofTer  was  made  viz., 
that  the  stock  would  stand  in  tbe  name  of 
W.  B.  Duvall,  as  trustee,  tor  10  years,  eta 
The  offer,  not  having  been  accepted  as  made^ 
failed  to  become  a  contract  of  the  parties, 
and  conferred  no  rights  upon  either.  The 
defendant  company  having  refused  tbe  con- 
dition, in  ^ect  rejected  the  entire  offer. 

If  said  transaction  had  been  effected,  as  at- 
tempted, tbe  result  would  have  been  to  vest 
the  equitable  and  legal  title  of  the  said  five 
mines  In  the  Tecolote  Copper  Company,  S.  A., 
and  the  beneficial  title  in  the  West  Coast 
Copper  Mines  Company  as  the  stockholder  of 
the  Tecolote  Copper  Company,  S.  A.,  and  in 
the  Cerro  Cobre  Development  Company  as 
the  controlling  stockholder  of  the  West  Coast 
Copper  Mines  Company,  hut  the  Cerro  Cobre 
Development  Company  refused  to  relinqnish 
its  equities  in  the  five  mines,  as  held  1^  tbe 
Sierra  de  Cobre  Development  Company,  S. 
A.,  by  a  corporate  act  positive  in  its  nature, 
repudiating  and  declarlfig  void  the  attempt 
of  Duvall  to  bring  about  the  change  in  its 
equities.  The  result  was  that  so  far  as  the 
rights  of  tbe  defendant  are  concerned,  its 
equities  in  the  properties  were  nncbanged. 


and  Duvall  retained  all  tbe  pnverty  in  tbe 
stock  that  he  acquired  when  he  received  It. 
When  the  Cerro  Cobre  Development  Com- 
pany rejected  the  stock,  the  word  "trustee" 
became  descriptive  of  the  person  and  con- 
ferred no  rights  upon  this  defendant. 

There  were  no  disputed  matters  of  fSct 
material  to  the  case  for  the  decision  of  the 
Jury.  The  questions  presented  are  questions 
of  law  for  the  court;  all  matters  of  f&ct 
material  to  the  case  being  without  dispute. 

Upon  the  whole  case  the  verdict  of  the 
Jury  i",  correct,  because  under  the  undisput- 
ed evidence  the  defendant  was  not  entitled 
to  recover  In  any  event. 

The  Judgment  Is  affirmed. 

BOSS,  a  J.,  and  FRANKLIV,  J.,  concur. 


(U  Artz.  M7) 
COSTKLIiO  T.  CUNNINGHAM  «t  al 
(No.  1382.) 

(Supreme  Court  of  Arizona.    March  31,  1015.) 

1.  EZBCUTORS  AND  AOKimSTBATOBS  4=>87  — 
JUDOUENT   OP   PBOBATB    OOUBT  —  CoKOLOi 

SIVENBSS. 

Where  defendant's  testator,  who  acquired 
tbe  title  to  mining  claims  under  an  agreement 
whereby  he  was  bound  to  account  for  a  share  in 
the  proceeds  of  a  sale  thereof  to  C,  made. a 
compromise  and  settlement  with  C.'s  widow  as 
heir  and  administratrix  of  C.  and  as  guardian  of 
their  minor  diildren,  which  compromise  and  set- 
tlement was  approved  and  confirmed  by  the  pro- 
bate court,  Bucn  order  of  the  probate  court  was 
final  until  reversed  or  vacated,  and  the  compro- 
mise and  settlement  could  not  be  attacked  on 
the  ground  that  an  amount  retained  from  C.'s 
share  and  paid  to  an  attorney  employed  by  C. 
and  defendant's  testator  was  fraudnlent,  unfair, 
and  unjust. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  K  323,  3S4-392; 
Dec.  Dig.  «=»87.] 

2.  EXECUTOBS  AND  ADiaNISTBATOBS  9=>87  — 
JUDQUENT  OF  PBOBATE  CoUBT — CONCLUBIVK- 
NE8S.  • 

Where  defendant's  testator,  who  under  an 
agreement  with  C.  was  bound  to  account  for  one- 
half  of  the  net  proceeds  of  a  sale  of  certain  min- 
ing claims,  settled  with  C's  widow  and  admin- 
istratrix by  paying  what  he  claimed  was  C.'s 
share  of  the  proceedk  of  a  sale  of  such  claims, 
such  settlement  and  an  order  of  tbe  probate 
court,  approving  and  confirming  it,  did  not  affect 
tbe  equitable  title  of  C's  heirs  in  other  min- 
ing claims,  the  title  to  which  was  held  by  de- 
fendant's testator  in  trust  for  himself  and  C.  as 
tenants  in  common,  as  the  interest  of  the  heirs 
was  real  estate,  and,  there  having  been  no  neces- 
sity for  the  sale  of  such  claims  for  the  payment 
of  debts  and  expenses  of  administration,  neither 
the  administratrix  nor  the  probate  court  could 
divest  the  title  of  the  heirs,  even  though  it  was 
intended  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  §g  323,  384-302; 
Dec.  Dig.  «=>87.] 

3.  TBuerrs  «=s>866  —  BRFoaoxiiENT  —  Pkofbx 
Pabtibs. 

In  an  action  for  an  accounting  with  re- 
spect to  the  mining  claims  so  held  in  trust  and 
sold  by  defendant's  testator  subsequent  to  C's 
death,  C.'s  heirs  were  the  real  parties  in  interest 
and  entitled  to  maintain  the  suit,  and  C's  ad- 
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miniatratrix  was  not  the  proper  plaintiff,  the  es- 
tate haying  no  enforceable  interest  in  the  sub- 
ject-matter nor  in  the  purpose  of  the  suit,  and 
the  rights  of  all  parties  being  determinable  with- 
out the  presence  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  §S  574-^83 ;   Dee.  Dig.  «=>3e6.] 

4.  Tenancy  in  Couxon  «=»3— Tbusts  ®=>36 

— CONSTBUCTION    AND    OPKRATION    OF  TBUST 
AORKEIIENT. 

An  agreement  between  C.  and  defendant's 
testator,  whereby  they  were  to  acquire  mining 
claims  by  purdtase  and  location,  the  title  to 
which  was  to  be  taken  in  the  name  of  defend- 
ant's testator,  in  trust  for  the  use  and  bene- 
fit of  him  and  C,  created  a  relation  of  trustee 
and  beneficiary  and  also  a  relation  of  tenants  in 
common  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  i§  5-17;  Dec.  Dig.  <S=>3 ; 
Trusts,  Cent.  Dig.l|  45-50;   Dec  Dig,  «=»35.] 

6.  Appeal  and  Ebbob  €=>171— Jmy  Triait- 
Waiveb. 

In  an  action  for  an  accounting  with  re- 
spect to  the  proceeds  of  sales  of  mining  claims 
held  by  defendant's  testator  in  trust  for  himself 
and  plaintiffs'  ancestor,  it  was  stipulated  that 
the  jury  need  not  return  a  general  verdict,  and 
upon  the  return  by  tiie  jury  of  answers  to  spe- 
cial interrogatories  it  was  further  stipulated 
that  Ruch  special  findings  might  be  talcen  and 
held  to  be  the  jury's  verdict  and  recorded.  De- 
fendant moved  for  judgnient  notwithstanding  the 
verdict,  and  gave  notice  that  she  would  later 
submit  findings.  Upon  stipulation  of  the  parties 
it  was  ordered  that  plaintiffs  should  have  until 
a  specified  date  to  file  their  opening  brief  and 

groposed  findings,  that  defendant  ciiould  then 
ave  until  a  specified  date  to  file  her  reply  brief 
and  proposed  findings,  and  that  plaintiffs  should 
then  have  until  a  certain  date  to  file  their  clos- 
ing brief,  and  that  the  cause  should  stand  sub- 
mitted on  the  filing  of  such  closing  brief.  Beld, 
that  plaintiffs,  having  treated  the  special  ver- 
dict as  advisory  only,  and  having  made  no  con- 
tention in  the  trial  court  that  the  verdict  waa 
binding,  waived  the  benefits  of  a  jury  trial,  and 
on  appeal  the  cause  would  be  considered  as 
though  tried  by  the  court  vrithout  a  jury. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1053-1063,  1066,  1067, 
1161-1165;   Dec.  Dig.  «=>171.] 

6.  Tbiax  «=>394— Trial  bt  Coubt— Findinos 
or  Fact  and  Oonclusionb  op  Law. 

Under  Civ.  Code  1901,  par.  1406,  as  amend- 
ed  by  Laws  1907,  c.  74,  S  4,  providing  that  the 
trial  court  may  make  findings  of  fact  in  any  case 
tried  without  a  jury,  and  that  such  findings 
shall  become  a  part  of  the  record  of  the  case, 
whether  findings  of  fact  shall  be  stated  is  within 
the  discretion  of  the  trial  court,  and  the  court 
is  not  required  to  state  a  separate  decision  there- 
on, and  hence  the  failure  to  state  conclusions 
of  latv  separately  from  the  findings  of  fact  was 
not  error. 

[IM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   {§   924-926;    Dec.    Dig.   <8=>394.] 

7.  Trusts  ^=»44  —  Bvidenck  to  E<stabu8h 

TBUST— SUPFICIENCT. 

In  a  suit  for  an  accounting  with  respect 
to  the  proceeds  of  a  sale  of  mining  claims  which 
plaintiffs  claimed  were  acquired  by  defendant's 
testator  and  C.  under  an  agreement  whereby  ti- 
tle was  taken  in  the  name  of  defendant's  tes- 
tator and  he  was  to  hold  the  claims  in  trust  for 
himself  and  C.  as  tenants  in  common,  the  bur- 
den was  upon  plaintiffs  to  establish,  by  clear 
and  convincing  evidence,  C.'s  ownership  of  the 
mines  as  alleged,  the  presumption  being  that  the 
holder  of  the  record  paper  title  was  the  owner 
of  the  whole  estate,  and  they  could  recover  only 


upon  the  strength  of  their  own  title,  and  not 
upon  the  weakness  of  defendant's  title. 

[Ed.  Note.— For  other  cases,  see  Trusta,  Cent 
Dig.  H  66-68 ;    Dec.  Dig.  «=a44.] 

8.  Tbustb  ®=>44  —  Evidence  to  EIstablish 

TbUST— SUTFICIENCY. 

Evidence  that  C.  paid  one-half  of  the  pur- 
chase price  of  certain  mining  claims,  title  to 
which  was  taken  in  the  name  of  defendant's  tes- 
tator, that  he  performed  the  assessment  work 
thereon,  paid  for  having  them  surveyed  with  oth- 
er minee,  and  claimed  an  interest  in  them,  and 
that  defendant's  testator  did  not  deny  the  claim 
when  made  to  him  or  in  bis  presence,  justified 
the  inference  that  title  was  acquired  pursuant 
to  a  previous  understanding  between  C.  and 
defendant's  testator  that  they  were  co-owners  of 
the  mines,  and  that  defendant's  testator  beld  the 
title  in  trust  for  himself  and  C. 

[Ed.  Note.— For  other  cases,  see  Trosts,  Cent 
Dig.  §i  66-68;    Dec.   Dig.  «=944.] 

9.  Trusts  ^=»44  —  Evidence  to  Ebtabush 
Tbust*— Sufficiency. 

Under  Civ.  Code  1901,  par.  721,  providing 
that  no  estate  of  inheritance  or  fre^old  or  for 
a  term  of  more  than  one  year  shall  be  conveyed 
unless  the  conveyance  be  declared  by  an  instru- 
ment in  writing,  subscribed  and  delivered  by 
the  party  disposing  thereof,  or  by  his  agent 
thereunto,  authorized  by  writing,  evidence  that 
defendant  8  testator  stated  that  C.  was  his  part- 
ner in  certain  mines,  and  that  CL  owned  a  half 
interest  therein,  was  not  sufficient  to  sustain  a 
finding  that  C.  was  a  co-owner  with  defendant's 
testator,  or  that  defendant's  testator  held  tiUe 
in  trust  for  himself  and  0„  as  such  declara- 
tions did  not  establish  that  title  was  acquired 
pursuant  to  an  agreement  whereby  defendant's 
testator  was  to  bold  the  claims  in  trust  for 
himself  and  C,  nor  could  they  have  the  effect 
of  transferring  any  interest  in  the  claims  to  C, 
if  he  had  no  interest  when  the  claims  were  ac- 
quired. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  is  66-68;    Dec.  Dig.  «=»44.] 

10.  Appeal  and  Bbbob  9=>970— Tbiai.  4=3377 

— EVIDBNOI— RaOPENING  CASB. 

A  motion  to  reopen  the  trial  of  «  cause  for 
the  purpose  of  hearing  additional  testimony  after 
the  close  of  the  evidence  and  after  the  submis- 
sion of  the  cause  for  decision,  was  addressed  to 
the  sound  legal  discretion,  of  the  trial  court 
and  the  exercise  of  such  discretion  waa  not  re- 
versible except  upon  a  clear  showing  of  abuse. 
[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  3849-3851 ;  Dec.  Dig.  «=> 
970:    Trial,  Cent  Dig.  H  887-890;    Dec.  Dig. 

Appeal  from  Superior  Court,  Cocbise  Coun- 
ty ;    FrsLok.  O.  Smith,  Judge. 

Action  by  Mary  Alleen  Cunnlnghain  aad 
another,  minors,  by  Emll  Marks,  their  guard- 
Ian,  against  Mary  M.  Costello,  as  executrix 
of  Martin  Costello,  deceased.  From  a  judg- 
ment for  plalntlfFs,  defendant  appeals.  Re- 
versed and  remanded. 

Tbls  action  was  commenced  on  April  6, 
1912,  by  Mary  AUeen  and  Patricia  Julia  Cun- 
ningham, minors,  as  tbe  heirs  at  law  of  Pat- 
rick Cunningham,  deceased,  by  tbe  guardian 
of  tbelr  estate,  Emll  Marks,  against  tbe  es- 
tate of  Martin  Costello  and  Mary  M.  Costello, 
as  the  executrix  of  the  last  will  of  Martin 
Costello,  deceased,  seeking  an  accounting  for 
tbe  net  proceeds  of  tbe  sales  of  17  mines  sit- 
uate in  the  Warren  mining  district  in  CodiiM 
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Monty,  Ariz.,  alleged  to  have  been  acquired 
by  said  Patrick  Cunnlagham  and  Martin  Cos- 
tello  in  their  lifetime  pursuant  to  an  agree- 
ment entered  into  by  them  In  the  year  1891. 
The  said  agreement  upon  which  plaintiffs 
base  their  right  to  recover  is  set  forth  In  the 
complaint  as  follows: 

"It  wag  agreed  that  tbe  said  Costello  should 
acquire  tbe  other  undivided  oae-hal!  of  said 
claims  [the  claims  referred  to  being  the  follow- 
ing named  mines:  Senator,  SenatorNo.  2,  Hope, 
Wagner,  and  Pride,  of  which  Patrick  Cunning- 
ham was  then  the  alleged  owner  of  an  undi- 
rided  half  interest],  and  that  the  said  Costello 
and  Cunningham  should  own  said  five  claims  in 
common,  and  that  the  said  Costello  and  Cun- 
ningham should  proceed  further  to  acquire  by 
purchase  and  location  other  mining  claims  in 
the  vicinity  of  said  five  claims  above  mentioned, 
which  claims,  so  purchased  and  located,  should 
be  owned  by  said  Cunningham  and  Costello  in 
common,  and  that  the  title  to  said  five  claims 
above  named,  and  to  all  other  claims  so  ac- 
quired, should  be  vested  in  the  name  of  said 
Martin  Costello,  to  be  held  by  the  said  Martin 
Costello  in  trust  for  the  use  and  benefit  of  said 
tenants  in  common." 

It  is  alleged  that  in  pursuance  to  said 
agreement  Costello  did  ptirchaae  the  other 
half  interest  in  said  five  claims;  also  the 
said  parties  purchased  four  adjoining  clelma 
named,  Irish  Mag,  George  Washington,  Old 
Republican,  and  Angel  for  the  sum  and  pur- 
chase price  of  $6,000,  to  be  paid  out  of  the 
proceeds  of  a  sale  of  said  four  claims ;  also 
they  purchased  the  Buckeye  claim  for  the 
sum  of  1300;  also  they  purchased  the  Giber- 
alta  claim  for  the  sum  of  $1,000,  each  paying 
$500  of  the  purchase  price;  also  that  they 
located  the  Supplement,  the  Leo,  and  the 
Boy  claims,  and  contributed  equally  of  the 
expenses  of  such  locations;  also  that  they 
purchased  the  Battle  Manchester  dalm  for 
$250,  the  whole  sum  of  which  purchase  price 
was  paid  by  Cunningham,  and  th^  also  pur- 
diased  the  Belflower  and  Smogler  claims  for 
the  sum  of  $1,000,  each  paying  one-half  of 
the  pxircbase  price;  that  the  parties,  pursu- 
ant to  said  agreement,  caused  the  record 
titles  to  all  of  said  unpatented  claims  to  be 
vested  In  Martin  Costello  to  be  held  by  him 
as  aforesaid.  It  is  further  alleged:  That 
tbe  said  parties  proceeded  to  and  continued 
to  perform  the  annual  work  on  all  of  said 
mining  claims,  and  to  perform  the  patent 
work  thereon  up  to  the  time  of  the  death  of 
Patrick  Cunningham,  and  thereafter  Martin 
Costello  continued  to  i)erform  tbe  necessary 
annual  work  and  further  patent  work  on  the 
claims  sufficient  to  warrant  the  issuance  of 
patents  therefor.  That  each  contributed  his 
portion  of  the  said  expenditures  up  to  the 
time  of  Cunningham's  death.  That  patents 
were  Issued  to,  and  in  tbe  name  of,  Martin 
Costello,  to  the  claims  on  the  dates  as  fol- 
lows: To  the  Glberalta,  March  11,  1895 ;  to 
the  Hope  and  Wagner,  May  24,  1895 ;  to  the 
Senator,  Senator  No.  2,  Buckeye,  and  Pride, 
June  4,  1805;  to  the  Irish  Mag,  November  3, 
1899;  to  tbe  George  Washington,  Angel,  and 
Old  Bepublican,  November  3,  1899;  to  the 
Belflower  and  Smogler,  March  1,  1900;    to 


the  Hattie  Manchester,  Mardi  1,  1900;  to 
the  Supplement,  May  1, 1905 :  and  to  the  Leo 
and  Roy,  October  18,  1905.    FlalntUfs  aUege: 

"That  after  the  death  of  said  Patrick  Cun- 
ningham, the  said  Martin  Costello  sold  all  the 
said  mining  claims  at  the  times,  in  the  man- 
ner, and  for  the  amounts  hereinafter  specified, 
and  received  the  proceeds  of  such  sales,  and  that 
from  the  time  be  received  such  proceeds,  he 
held  the  same  in  like  manner  and  under  the 
same  agreement  and  trusts  under  which  he  held 
said  mining  claims,  to  wit,  in  trust  for  the  use 
and  benefit  of  said  tenants  in  common,  being 
himself  and  the  said  heirs  of  said  Patrick  Cun- 
ningham." 

It  ia  alleged  and  not  controverted:  That 
Patrick  Cunningham  died  intestate  July  1, 

1899,  That  his  heirs  at  law  are  his  surviv- 
ing wife,  Julia  Cunningham,  and  Mary  Aileen 
Cunningham,  an  Infant  daughter  of  tender 
years,  and  Patrlda  Julia  Cunningham  was 
born  to  the  surviving  wife  about  four  months 
after  his  death.  That  on  May  17, 1900,  Julia 
Cunningham  was  appointed,  and  on  May  18, 

1900,  she  duly  qualUed  as  administratrix  of 
the  estate  of  said  Patrick  Cunningham,  de- 
ceased, and  was  duly  discharged  as  such  on 
the  20th  day  of  August,  1901.  That  Costello 
sold  the  Irish  Mag,  Old  Republican,  Angel, 
and  George  Washington,  patented  mines,  on 
November  9,  1899,  for  $200,000,  and  on  the 
same  date  sold  the  Buckeye,  Senator,  Sen- 
ator No.  2,  Pride,  Hope,  Wagner,  and  Glber- 
alta, patented  mines,  for  $300,000.  That  the 
purchase  prices  of  which  said  mines  were 
paid  to  him  at  the  times  and  In  the  amounts 
following,  viz.,  November  9, 1890, 10  per  cent, 
April  1,  1901,  70  per  cent,  and  April  1,  1902, 
20  per  cent    That  on  the  16th  day  of  May 

1901,  Julia  Cunningham  was  duly  appointed 
guardian  of  the  estates  of  Mary  Aileen  and 
Patricia  Julia  Cunningham,  and  performed 
the  duties  of  such  guardian  until  March  14, 
1912,  when  her  letters  tvere  revoked  and 
Emil  Marks  succeeded  her  as  such  guardian. 
That  Costello  sold  the  Supplement  Hattie 
Manchester,  Belflower,  and  Smogler  patented 
mines,  March  2,  1903,  for  $75,000  each,  or  for 
$300,000,  and  received  payment  therefor  25 
per  cent  March  2,  1903,  and  the  remaining 
75  per  cent  September  2,  1904.  That  he  sold 
the  Leo  and  Roy,  patented  mines.  May  14, 
1904,  for  tbe  sum  of  $169,112,  and  received 
IMiyments  therefor  as  follows:  10  per  cent 
April  26,  1904,  10  per  cent  April  28,  1906, 
and  80  per  cent  October  26,  1906.  That  tbe 
total  proceeds  of  the  sales  of  all  17  of  said 
mines  was  $969,112. 

Plaintiffs  allege  that  they  are  entitled  to 
one-half  of  said  total  sum,  viz.,  to  the  sum 
of  $484,556,  and  for  one-balf  of  the  purchase 
money  paid  by  Patrick  Cunningham  for  the 
Hattie  Manchester,  viz.,  $126,  and  for  one- 
half  of  the  .purchase  money  paid  by  Patrick 
Cunningham  for  the  Belflower  and  Smogler 
mines,  viz.,  $300,  making  a  total  sum  of  $485,- 
181.  less  a  credit  of  $87,492,  paid  by  Costello 
to  Julia  Cunningham  as  administratrix  of  the 
estate  of  Patrick  Cunningham,  and  as  aa 
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heir  at  law  of  said  decedent  and  as  guardian 
of  the  eatates  of  said  minors,  and  a  further 
credit  for  expenditures  laid  out  by  Coetello 
for  work  performed  and  for  purchasing  and 
patenting  expenses  and  attorney's  fees, 
amounting  to  not  to  exceed  $100,000,  one-half 
of  which  is  justly  chargeable  to  the  estate  of 
Patrick  Cunningham,  viz.,  $50,000,  claiming 
a  balance  due  of  $347,689,  and  Interest  there- 
on at  the  rate  of  6  per  cent  from  the  date  of 
Uie  receipt  of  the  proceeds  of  said  sales.  It 
is  alleged  that  Julia  Cunningham  received 
the  sum  of  $87,492,  as  above  stated,  and  ad-' 
ministered  the  same,  and  upon  the  discharge 
of  all  the  obligations  of  said  estate  and  a 
distribution  of  said  moneys  she  was  discharg- 
ed as  administratrix  of  said  estate.  That  the 
said  sum  and  balance  claimed  is  after-discov- 
ered assets  to  which  the  heirs  at  law  are  en- 
titled. That  Julia  Cunningham  has  sold,  as- 
signed, and  transferred  to  said  Mary  Alleen 
and  Patricia  Julia  Cunningham  all  her  right, 
title,  claim,  and  Interest  in  and  to  the  pro- 
ceeds of  the  sales  of  said  mines  and  the  dam- 
ages for  the  retention  of  the  moneys,  and  that 
they,  the  said  Mary  Alleen  and  Patricia  Julia, 
are  the  owners  of  said  claims.  It  is  alleged, 
and  not  controverted,  that  Martin  Costello 
died  on  the  15th  day  of  September,  1911,  tes- 
tate,-leaving  a  vrlll  by  which  Mary  M.  Coetel- 
lo was  designated  as  executrix  of  his  will; 
that  the  said  will  was  admitted  to  probate; 
that  on  October  8.  1911,  said  Mary  M.  Cos- 
tello was  duly  appointed  executrix  of  said 
will ;  that  she  immediately  qualified  as  such 
executrix,  and  her  letters  have  never  been 
revoked;  that  on  the  16th  day  of  October, 
1911,  said  executrix  published  notice  to  cred- 
itors of  the  estate  of  Martin  Costello  to  pre- 
sent their  claims  to  said  executrix  within  10 
months  from  the  date  of  the  first  publication 
of  such  notice,  and  that  plaintiffs  did,  on  the 
26th  day  of  March,  1912,  duly  present  the 
above-mentioned  claim  for  allowance,  but  that 
on  the  same  date  the  said  claim  was  rejected 
and  disallowed  by  the  said  executrix. 

The  defendant  pleaded  in  abatement  defect 
of  parties  plaintifT,  in  that  Julia  Cunningham 
is  a  necessary  pari?  plaintlft  and  la  not  Join- 
ed as  such.  This  plea  was  overruled  by  the 
court  and  such  ruling  is  not  assigned  as  er- 
ror by  the  defendant  Defendant  demurred 
upon  a  number  of  grounds,  and  all  demur- 
rers were  overruled.'  The  first  special  de- 
murrer alleges  that  "it  appears  upon  the  face 
of  said  complaint  that  plaintiffs  have  no  legal 
capacity  to  sue  therein,"  and  that  the  admin- 
istrator of  the  estate  of  Patrick  Cunningham 
is  a  necessary  party.  The  order  overruling 
this  demurrer  is  assigned  as  error.  The  or- 
ders overruling  other  demurrers  are  not  as- 
signed as  error.  The  defendant,  pleading  to 
the  merits  of  the  case,  denies  in  one  form  or 
another  all  the  allegations  of  the  complaint 
which  relate  to  or  set  forth  the  interest  of 
Patrick  Cunningham,  bis  estate  and  his  heirs, 
in  the  claim  to  any  interest  in  other  of  the  17 


mines  than  the  Senator,  Senatw  Vo.  2,  Hope, 
Wagner,  Pride,  and  Giberalta  mines.  The  an- 
swer denies  that  Patrick  Cunningham  had 
any  right,  title,  or  interest  in  the  other  mines 
named  in  the  complaint  or  that  his  estate  or 
heirs  had  or  have  any  right,  title,  interest 
or  claim,  legal  or  equitable,  in  the  proceeds  of 
the  sale  of  such  other  mines;  denies  that  any 
of  said  other  mines  were  acquired  by  pur- 
chase or  location  in  Costello's  name  in  pursu- 
ance of  any  agreement  entered  into  between 
Costello  and  Cunningham;  denies  that  Pat- 
rick Cunningham  contributed  any  part  of  the 
purchase  price  of  the  Belflower,  Smogler, 
Irish  Mag,  Qeorge  Washington,  Old  Repub- 
lican, Angel,  Buckeye,  or  Battle  Manchester; 
denies  that  Cunningham  contributed  any  i>art 
of  the  expenses  of  locating  the  Leo,  Roy,  or 
Supplement;  and  denies  that  Cunningham 
ever  contributed  any  of  the  exp^aaea  of  per- 
forming the  annual  assessment  or  patent 
work  on  said  claims.  In  other  words  the  an- 
swer denies  all  allegations  of  the  complaint 
setting  up  the  manner  and  means  by  which  it 
is  alleged  that  Patrick  Cunningham  acquired 
an  interest  in  the  last-mentioned  11  mines, 
the  agreement  by  which  the  title  thereto  was 
conveyed  to  and  held  by  Costello  in  his  name 
as  trustee.  The  defendant  admits  that  the 
estate  of  Patrick  Cunningham  did  own  an 
equitable  undivided  half  interest  in  and  to 
the  net  proceeds  of  a  sale  of  said  Wagner 
group  of  six  mines ;  that  such  Interest  arose 
from  a  contract  entered  into  between  Cun- 
ningham and  Costello;  that  such  contract  te 
alleged  to  be  as  follows: 
'  "That  the  said  Cunnineham  ahould  convey  to 
said  Costello,  his  said  undivided  one-half  inter- 
est in  and  to  said  Senator,  Senator  No.  2, 
Pride,  Hope,  Warner,  and  Giberalta  mining 
claims,  and  that  the  said  Costello  aboiild  there- 
after, in  his  own  liame,  apply  for  and  receive 
patents  from  the  United  States  for  each  and  all 
of  said  claims,  and  that  said  parties,  after  the 
coDveyance  of  said  interest  by  Cunningham  to 
Costello,  should  share  equally  in  the  necessary 
expenses  of  assessment  work,  the  work  to  be 
done  upon  said  claims,  to  secure  patents  there- 
for, and  in  the  attorney's  fees,  costs,  and  expens- 
es incident  to  procuring  said  patents,  and  that 
said  Martin  Costello  snould  thereafter  maricet 
and  sell  said  mining  claims,  and  charge  against 
the  sale  price  thereof  any  expenses  incurred  by 
him  in  marketine  and  selling  the  same.  That 
•  •  •  it  was  further  agreed  and  understood 
between  said  parties  that  when  said  mining 
claims  were  so  sold  b^  said  Costello,  be  should 
account  to  said  Patrick  Cunningham  for  one- 
half  of  the  net  proceeds  of  the  sale  of  said  six 
claims,  over  and  above  the  disbursements  there- 
tofore and  thereafter  made  by  said  Cunningham 
to  said  Costello,  respectivelv,  in  connection 
with  said  claims  as  aforesaid." 

At  about  the  date  of  said  agreement  it  is 
alleged  that  another  agreement  was  entered 
into  between 'Costello  and  Cunningham  on  one 
part  and  James  Reilly — 
"whereby  it  was  agreed  and  understood  that 
said  Reilly  should  perform  the  necessary  legal 
services,  va  connection  with  the  maintenance 
and  patenting  of  said  mining  claims  and  the 
preservation  and  maintenance  of  the  title  there- 
to, and  in  connection  with  the  marketing  and 
sale  thereof,  in  consideration  whereof  he  should 
receive  30  per  cent  of  the  net  prooeeds  arising 
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from  the  sale  of  said  claims  over  and  above  the 
■mount  expended,  or  to  be  expended,  b;  said 
Cunningham  and  said  Coatello,  respectively,  in 
the  purchase  of  said  claims,  assessment,  and  pat- 
ent work  thereon,  and  in  or  about  the  mainte- 
nance^  preservation,  patenting,  marketing,  or 
sale  of  said  mining  claims." 

It  Is  then  alleged:  That  the  said  six  min- 
ing claims  were  sold  by  Costello  pursuant  to 
said  agreement  for  the  total  sum  of  $247,- 
77&80.  That  before  the  purchase'  pirice  had 
been  received  by  Costello  a  controversy 
arose,  between  Costello  and  Julia  Cunning- 
ham as  heir  and  administratrix  of  the  estate 
of  Patrick  Cunningham,  deceased,  and  as 
guardian  of  the  persons  and  estates  of  plain- 
tub,  concerning  the  settlement  and  account- 
ing of  Costello  with  said  Julia  Cunningham, 
as  aforesaid,  for  the  moneys  In  Costello'a 
hands  payable  to  said  estate  and  the  heirs 
of  said  Patrick  Cunningham.  That  said 
Julia  Cunningham,  as  such  heir,  administra- 
trix, and  guardian,  th^i  and  there  claimed 
and  asserted  to  said  Costello  that  said  Coa- 
tello held  in  trust  for  the  estate  of  Patrick 
Cunningham,  deceased,  and  his  heirs,  an  un- 
divided one-half  Interest  in  and  to  each  and 
all  of  the  mining  claims  mentioned  In  the 
complaint  The  said  Martin  Costello  then 
and  there  repudiated  and  denied  said  claims 
of  Jnlia  Cunningham,  and  claimed  and  as- 
serted that  the  only  trust  he  held  for  the  es- 
tate of  Patrick  Cunningham,  or  his  heirs, 
was  that  arising  upon  the  sale  of  the  above- 
mentioned  Wagner  group  of  six  claims  for  an 
undivided  one-half  <(f  the  net  proceeds  of 
such  sale,  after  repaying  to  said  Costello  and 
said  Cunningham  the  respective  amounts 
which  they  had  contributed  to  the  purchase, 
maintenance,  patenting,  and  marketing  of 
said  claims,  and  for  the  legal  services  fur- 
nished and  rendered  by  James  Reilly  in  con- 
nection therewith.  That  during  the  year 
1901  a  final  and  complete  accounting,  settle- 
ment, and  compromise  was  made  and  con- 
cluded by  and  between  said  Martin  Costello 
and  said  Julia  Cunningham,  as  aforesaid, 
and  in  and  by  said  accounting,  settlement, 
and  compromise,  said  Costello  agreed  to  pay, 
and  said  Julia  Cunningham,  as  aforesaid, 
agreed  to  accept  from  said  Martin  Costello, 
the  following  sums  of  money:  The  sum  of 
$57,816.40  as  guardian  of  the  estate  ot  Maiy 
Alleen  and  Patricia  Julia  Cunningham,  mi- 
nors, paid  during  the  year  1901,  and  the  fur- 
ther sum  of  $28,908.20,  paid  during  said  year 
to  Julia  Cunningham  as  heir  and  as  admin- 
istratrix of  the  estate  of  Patrick  Cunning- 
ham, deceased.  That  said  payments  were 
Bade  ahd  accepted  pursuant  to  said  agree- 
ment, and  Julia  Cunningham,  as  said  guard- 
ian and  as  such  heir  and  administratrix,  by 
ber  deeds  acknowledged  full  satisfaction  of 
all  and  every  claim  that  she,  as  such  heir 
and  as  (Boeh  administratrix,  or  as  widow  of 
said  Patrick  Cunningham,  deceased,  and  as 
such  guardian,  then  bad  or  might  thereafter 
have  against  Martin  Costello  on  account  of 
an7,  every,  and  all  dealings  of  trust  or  otber- 
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wise  between  the  said  Martin  Costello  and 
the  said  Patrick  Cunningham.  That  said 
a^eement  of  compromise  and  settlement  was 
by  the  probate  court  and  Judge  thereof  fully' 
authorized  and  approved.  That  thereafter 
during  the  year  1901,  said  Julia  Cunningham 
as  such  administratrix  made  due  report  to 
said  probate  court  of  said  accounting,  settle- 
ment, and  compromise,  and  of  her  receipt  of 
the  moneys  paid  to  her  thereon,  and  upon 
bearing  her  action  in  that  behalf  was,  by 
said  court,  duly  approved  and  confirmed. 
That  Jnlia  Cunningham  as  said  guardian 
made  due  report  to  said  court  of  said  ac- 
counting, settlement,  and  compromise,  and  of 
her  receipt  of  the  moneys  aforesaid,  and  the 
said  protMte  court,  upon  notice  and  hearing, 
duly  approved  and  confirmed  said  guardian's 
acts  in  that  respect  That  Martin  Costello 
paid  to  said  James  ReiUy  the  sum  of  $36,396 
out  of  the  one-half  of  the  proceeds  of  the  sale 
of  said  six  claims  as  the  amount  payable  to 
Mm  in  pursuance  to  the  terms  of  said  agree- 
ment of  compromise  and  settlement  and  pur- 
suant to  the  said  contract  of  Cunningham 
and  CosteUo  with  the  said  Reilly.  That  the 
said  compromise  and  settlement  aforesaid, 
and  the  payment  by  Costello  to,  and  accept- 
ance by  Julia  Cunningham  as  aforesaid  of, 
the  moneys  as  aforeaid,  and  the  approval 
and  cottflrmation  of  the  settlement  and  comi- 
promise  by  the  probate  court  terminated  and 
settled  all  relations  of  trust  and  confidence 
theretofore  existing  between  Martin  Costello 
and  the  estate  of  Patrick  Cunningham,  de- 
ceased. That  at  all  times  since  the  said  ac- 
counting, compromise,  and  settlement  afore- 
said, and  during  the  remainder  of  his  life, 
Martin  Costello  openly,  consistently,  and  un- 
equivocally, and  to  the  knowledge  of  Julia 
Cunningham,  denied  and  repudiated  any  and 
all  further  claims  against  him  on  behalf  of 
the  estate  or  the  heirs  of  Patrick  Cunning- 
ham, deceased,  whether  arising  as  alleged  in 
the  complaint  herein,  or  otherwise,  which 
said  attitude  on  the  part  of  Martin  Costello 
was  consistently  maintained  for  a  period  of 
more  than  10  years  prior  to  the  filing  of  this 
action.  That  Julia  Cunningham,  as  such  heir 
and  as  such  guardian,  has  permitted  such  ac- 
counting, settlement  and  compromise  to  re- 
main unchallenged  and  unassailed  for  the 
period  of  upwards  of  10  years  after  the  same 
was  concluded,  no  legal  impediment  existing, 
and  having  full  knowledge  and  notice  of  all 
of  the  alleged  matters  and  things  which  are 
complained  of  in  the  complaint  herein,  and 
delayed  filing  this  action  until  after  the 
death  of  said  Martin  Costello  and  until 
after  the  death  of  James  Reilly,  notwith- 
standing that  Julia  Cunningham  well  knew 
that  said  Costello  and  said  Reilly  were  the 
only  other  living  persons  having  full  knowl- 
edge of  the  various  matters  and  transactions 
involved  in  this  action.  That  by  reason  of 
such  knowledge,  accounting,  compromise,  set- 
tlement receipt  of  the  moneys,  and  delay 
aforesaid,  plaintlfts  herein  and  their  alleged 
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assignor  are,  and  should  be,  beld  forever  bar- 
r^  and  estopped  to  maintained  this  action, 
or  to  have,  or  recover,  any  relief  herein,  ei- 
ther as  prayed  in  said  complaint  or  other- 
wise. 

It  Is  alleged  that,  except  as  to  the  Wag- 
ner group  of  six  mines  In  the  answer  men- 
tioned, Patrick  Cunningham,  deceased,  nor 
bis  estate,  nor  his  heirs  at  law,  ever  became 
or  were  entitled  to  any  of  the  proceeds  of  the 
sale  of  any  of  the  mines  mentioned  in  the 
complaint;  that  Patrick  Cunningham,  de- 
ceased, nor  his  heirs,  nor  his  estate  at  any 
time,  had  or  held  any  estate  or  interest,  ei- 
ther legal  or  equitable,  in  or  to  any  of  the 
mining  claims  mentioned  in  the  complaint, 
or  of  the  proceeds  of  the  sale  thereof  at  any 
time  after  the  legal  title  thereto  was  vested 
in  Martin  CosteUo,  except  as  set  forth  In  the 
answer,  viz.,  the  Wagner  group  of  six  mines 
for  which  plaintiffs  liave  received  payment 

Plaintiffs  reply  to  the  new  matter,  deny 
that  the  settlement  and  compromise  pleaded 
In  the  answer  was  other  than  a  settlement  of 
the  proceeds  of  the  sale  of  the  Wagner  group 
of  six  mines,  and  allege  that  such  account- 
ing and  settlement  was  a  partial  accounting 
and  settlement  having  reference  only  to  the 
proceeds  of  the  sale  of  said  Wagner  group  of 
six  mines;  that  Julia  Cunningham  as  heir, 
administratrix,  and  guardian,  was  induced 
to  sign  acquittances  and  releases  to  Martin 
CosteUo  and  report  the  same  to  the  probate 
court  by  false  and  fraudulent  representa- 
tions and  by  threats  and  undue  influence 
made  to  and  exerted  over  ber  by  Martin 
CosteUo,  and  by  promises  made  to  her  by 
CosteUo,  to  the  effect  that  such  releases 
would  not  Iiave  the  effect  and  shonid  not  be 
treated  as  depriving  ber  as  heir,  adminis- 
tratrix, or  guardian  of  any  rights  to  the  pro- 
ceeds of  the  sale  of  other  of  the  mines  than 
the  Wagner  group  of  six  mines  mentioned  In 
the  releases;  that  the  said  accounting  and 
settlement  was  a  fraud  upon  plaintiffs'  rights 
in  respect  to  the  item  of  attorney's  fees  of 
$36,396  held  by  CosteUo  from  the  beirs  and 
estate  of  Patrick  Cunningham,  In  that  said 
Patrick  Cunningham,  deceased,  nor  his  es- 
tate, ever  became  liable  to  pay  tbe  same, 
and  that  JuUa  Cunningham  as  aforesaid 
was  induced  to  aUow  CosteUo  to  deduct  nald 
amount  from  tbe  sum  due  to  said  plaintiffs 
by  threats  and  undue  Influence  made  and 
exerted  by  CosteUo  at  the  Ume  receipts  were 
signed,  and  as  a  o(mdition  of  payment  ot 
anything  to  her. 

The  plaintiffs  reassert  tbdr  Interest  In  tbe 
entire  group  of  17  mines  and  their  right  to 
have  an  accounting  notwithstanding  the  re- 
leases for  the  proceeds  of  the  sale  of  all  said 
mines,  and  for  Judgment  as  prayed  in  the 
complaint  The  delay  in  commencing  tbe  ac- 
tion is  excused  by  reason  of  statements 
made  by  CosteUo  to  Julia  Cuimingham,  as 
aforesaid,  assuring  her  that  sbe  and  the  oth- 
er parties  interested  in  tbe  estate  of  Patrick 
Cunningham,  deceased,  would  receive  from 


him  aU  their  interest  in  fbe  proceeds  of  tbe 
sales  of  said  other  mines,  which  said  assur- 
ances were  given  by  CosteUo  up  to  tbe  time 
of  bis  death,  and  tbe  right  to  claim  sncfa  in- 
terest was  never  denied  nor  the  trust  re- 
pudiated by  CosteUo  during  his  lifetime; 
that  the  executrix  denied  such  interest  upon 
presentation  of  a  claim  made  therefor  after 
the  death  of  CosteUo. 

Upon  tbe  issues  made  by  the  pleadings 
thus  summarized,  the  cause  was  tried.  For 
the  purpose  of  tbe  trial  a  Jury  was  called. 
Impaneled,  and  sworn,  beard  the  evidence, 
and  a  large  number  of  interrogatories  were 
propounded  to  tbe  Jury,  and  as  a  special  ver- 
dict answers  thereto  were  returned  by  tbe 
Jury.  Upon  a  return  of  such  verdict  both 
sides  moved  for  Judgment  which  motions 
were  denied.  Thereupon  the  cause  was  sub- 
mitted to  the  court  for  decision.  Before  the 
cause  was  decided  the  defendant  moved  to 
reopen  the  cause  for  the  taking  of  addition- 
al evidence,  newly  discovered,  which  was  de- 
nied. Thereafter  tbe  court  made  and  filed 
special  findings  of  facts  and  conclusions  of 
law,  and  ordered  Judgment  Judgment 
was  rendered  in  favor  of  the  plaintiffs  for 
the  sum  of  |61,06S.80,  as  plaintiffs'  sbare  of 
the  net  proceeds  of  the  sales  of  the  Irish 
Mag  group  and  tbe  Belflower  and  Smogler 
mines,  with  Interest  thereon  as  damages  at 
the  rate  of  6  per  cent  per  annum  to  Sep- 
tember 16,  1911,  a  total  sum  of  $124,868.37, 
and  costs,  with  directions  to  iMur  said  sum 
to  the  plaintiffs. 

Defendant  moved  for  a  new  trial,  which 
was  refused.  Sbe  moved  in  arrest  of  Judg- 
ment, which  was  denied.  Thereupon  she  ap- 
pealed from  said  Judgment  and  orders  refus- 
ing a  new  trial  and  refusing  to  arrest  such 
Judgment  Tlie  plaintiffs  liave  appealed 
from  the  Judgment  alone.  Both  appeals 
have  been  argued  and  presented  as  one  case, 
but  care  has  been  taken  to  submit  the  two 
appeals  separately. 

Other  facts  are  suflSclently  stated  in  the 
opinion. 

Joseph  Scott  and  Ben  Goodrich,  both  of 
Los  Angeles,  Cal.,  Eaiinwood  &  Ross  and 
WlUiams  &  Flanlgan.  aU  of  Bisbee.  and  Lee 
O.  Woolery,  of  Tombstone,  for  appellant 
Eugene  S.  Ives,  of  Tucson,  and  C.  Boy  Mor- 
foot,  of  Bisbee,  for  appeUees. 

CUNNINGHAM,  J.  (after  stating  tbe  facts 
as  above).  Reference  to  tbe  parties  wiU  be 
made  as  they  appeared  in  the  complaint,  at 
plaintiffs  and  defendant,  for  convenience. 

Tbe  theory  of  the  cause  as  presented  by 
tbe  complaint  is  that  Patrick  Cunningham 
acquired  and  owned  an  undivided  one-half 
interest  in  the  17  mines  with  Martin  Costd- 
lo;  that  CosteUo  held  the  record  titles  in 
bis  name,  and  that  Cnnnlngbam's  title  is 
eqtiltable  in  its  nature,  baaed  upon  a  con- 
tract made  between  CosteUo  and  Cnxming- 
bam ;  that  GoateUo  procured  tbe  record  titlea 
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to  tlie  mines  In  his  name  pursuant  to  such 
contract,  and  held  title  porsuant  to  the 
terms  of  the  contract  as  to  Cunningham,  in 
trust  for  the  use  and  benefit  of  Costello  and 
Connlngham;  that  C!cstelIo  sold  and  con- 
veyed the  whole  estate,  and  received  the  pro- 
ceeds of  such  sale;  that  the  plaintiffs,  the 
owners  of  the  Cunningham  interests  in  the 
property,  have  elected  to  ratify  the  sales 
made  by  Costello  and  claim  their  rights'  in 
the  proceeds  of  the  sales  in  lieu  of  their 
equity  in  the  property  in  the  hands  of  the 
parchasers.  The  defendant  denies  the  right 
of  the  plaintiffs  to  recover  anything  upon 
any  theory.  She  admits  a  contract  was  en- 
tered '  Into  between  Martin  Costello  and 
Patrick  Cunningham,  pnrsnant  to  which 
Connlngham  conveyed  an  undivided  one-half 
interest  in  the  Wagner  gronp  of  six  mines  to 
CosteUo  for  the  purpose  of  Costello's  holding 
of  the  record  title  thereto,  to  facilitate  the 
procuring  of  United  States  patents  and  to 
facilitate  a  sale  of  the  property.  Pursuant 
to  said  contract  Costello  became  obligated  to 
account  to  Cunningham  only  after  a  sale  of 
said  mines  was  made,  and  then  only  foi 
one-half  of  the  net  proceeds  of  such  sale, 
after  deducting  from  the  proceeds  certain 
expenditures.  The  defendant  denies  that 
Cunningham  owned  any  interest  in  the  re- 
maining 11  mines  at  any  time,  and  denies  all 
liability  to  account  to  plaintiffs  for  the  pro- 
ceeds of  the  sales  of  said  11  mines.  Defend- 
ant, while  confessing  a  liability  to  account 
for  the  proceeds  of  the  sale  of  the  Wagner 
group  of  6  mines,  alleges  that  such  account- 
ing was  made  with  Julia  Cunningham  as 
belr,  guardian  of  the  estates  of  the  plain- 
tiff!B,  and  as  administratrix  of  the  estate  of 
Patrick  Cunningham,  deceased,  and  all  mat- 
ters In  controversy  existing  between  Costello 
and  the  said  Julia  Cunningham  in  her  sev- 
eral capacities,  were  settled,  adjusted,  and 
compromised;  that  Costello  paid  to  said 
Jnlla  Cnnnin^am,  as  aforesaid,  the  moneys 
then  found  to  be  due  and  payable  on  account 
of  all  matters  and  dealings  of  trust  and  con- 
fidence between  Costello  and  Patrick  Cun- 
ningham; that  Julia  Cunningham,  as  afore- 
said, received  and  accepted  the  moneys  so 
paid  in  satisfaction  of  all  such  dealings  of 
eonlldence  and  trust,  and  executed  and  deliv- 
ered to  Martin  Costello  her  deed  of  acknowl- 
eAgment,  release,  satisfaction,  and  discharge 
of  the  said  dealtngs  aforesaid ;  and .  that 
ber  actions  in  this  respect  were  reported  by 
her  to  the  prolMite  court  of  Cochise  county, 
and  upon  notice  and  hearing  such  report 
was  approved,  and  her  acts  were,  by  an  or- 
der of  said  court,  duly  confirmed.  The  plain- 
tiffs admit  that  an  accounting  was  had  by 
Costello  and  Julia  Cunningham  in  her  sev- 
eral caiMKitles  as  alleged  by  defendant;  that 
Jnlla  Cunningham  received  the  money  to  the 
crnoont  alleged;  that  she  executed  and  de- 
livered releasee  and  acquittances  on  their 
faces  purporting  to  be  In  settlement  and 
compromise  of  all  dealings  of  trust  and  con- 


fidence between  Costello  and  Cunningham, 
and  that  her  acts  in  that  behalf  were  re- 
ported to  the  probate  court  and  by  said  court 
approved  and  confirmed,  but  that  said  settle- 
ment was  in  effect  only  a  partial  accounting 
and  a  settlement  and  accounting  for  the  pro- 
ceeds of  the  sale  of  the  Wagner  group  of 
six  claims;  that  such  settlement  was  unfair 
and  fraudulent  upon  the  rights  of  plaintiffs 
in  the  particular  that  by  false  and  fraudu- 
lent representations  and  by  undue  infiuence 
and  promises  made  and  exerted  by  Costello, 
Julia  Cunningham  was  induced  to  execute 
and  deliver  the  said  deeds  of  release  and 
reiwrt  said  acts  to  the  probate  court,  pur- 
porting on  their  faces  to  be  in  satisfaction 
and  discharge  of  all  dealings  of  trust  and 
confidence  between  Costello  and  Cunning- 
ham, and  that  by  such  false  and  fraudulent 
representations  and  promises,  and  threats 
made  by  Costello,  Julia  Cunningham,  as  such 
representative,  was  induced  to  allow  as  a 
credit  to  Costello  the  sum  of  $36,396  out  of 
said  net  proceeds  belonging  to  said  estate,  as 
an  attorney's  fee  to  James  Keilly,  which  was 
unjust,  unfair  and  fraudulent  Defendant 
alleges  that  Rellly  was  employed  by  CosteUo 
and  Cunningham  to  perform,  and  he  did  per- 
form pursuant  to  such  contract  of  employ- 
ment, legal  services  in  connection  with  the 
Wagner  group  of  claims.  The  contract  of 
employment  provided  that  Retlly's  compen- 
sation should  be  30  per  cent,  of  the  net  pro- 
ceeds of  the  sale  of  the  mines,  and  that  said 
sum  of  $36,396  was  equal  to  said  30  per  c«it. 
of  Cunningham's  interest  in  the  proceeds  of 
the  sale  of  the  Wagner  group,  and  was  the 
sum  agreed  to  be  paid  and  payable  out  of 
Cunningham's  interest.  Plaintiffs  do  not 
deny  the  making  of  the  Rellly  contract,  ex- 
cept that  the  credit  claimed  and  allowed  to 
Costello  for  that  purpose  was  fraudulent, 
unfair,  and  unjust,  the  entire  attorney's  fee 
being  $72,792.  G^he  pleadings  have  sep- 
arated the  17  mines  Into  two  distinct  groups: 
First,  the  Wagner  gronp  of  six  mines;  and, 
second,  the  other  11  mines. 

[1]  The  issues  raised  by  the  pleadings 
upon  the  Wagner  group  are  simple,  .-lud  may 
be  disposed  of  in  a  few  words.  The  defend- 
ant clearly  pleads  an  adjudication  by  the  ])ro- 
bate  court  of  the  controverted  questions  of 
the  matter  of  accounting  for  the  proceeds 
of  the  sale  of  that  proi)erty.  The  plaintiffs 
do  not  controvert  the  fact  that  the  compro- 
mise and  settlement  was  approved  and  con- 
firmed by  the  court  upon  the  report  of  Julia 
Cunningham.  Aa  a  matter  of  law  such  or- 
der of  the  probate  court  was  final  upon  all 
matters  acted  upon  uutll  reversed  or  vacat- 
ed. Plalnttffs  do  not  contend  that  the  order 
has  been  reversed  or  vacated.  One  of  the 
matters  directly  Involved  was  the  charge  for 
attorney's  fees,  to  be  paid  Rellly  according 
to  the  terms  of  his  contract  of  employment 
The  contract  ot  employmoit  is  not  denied  by 
the  plalntitb;    hence  they  are  in  no  post- 
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Uon  to  attack  the  settlement  antll  the  order 
confirming  such  settlement  Is  vacated.  The 
matter  of  settlement  and  compromise  and  Its 
approval  and  confirmation  are  x>ecaUarIy 
wltbln  the  Jurisdiction  of  the  probate  court 
The  plaintiffs  have  raised  no  Isanes  of  fact 
for  trial  relating  to  the  Wagner  group  of  abc 
claims,  as  by  the  admissions  in  the  pleadings 
the  defendant  testator  has  accounted  for  his 
trust  In  that  respect.  The  settlement  and 
compromise  could  only  affect  the  Wagner 
group  of  6  mines,  for  the  reason  the  de- 
fendant In  her  pleadings  definitely  limits 
such  settlement  and  compromise  to  the  pro- 
ceeds of  the  sales  of  that  group.  For  de- 
fense as  to  the  claim  of  plalntlSB  for  an  ac- 
counting for  the  proceeds  of  the  sale  of  the 
other  11  mines,  defendant  denies  liabilit?  to 
account  upon  two  grounds:  First,  because 
all  dealings  of  trust  and  confidence  between 
Costello'  and  Cunningham  were  settled  and 
compromised  by  Costello  and  Julia  Cunning- 
ham, In  her  several  capacities,  and  the  set- 
tlement was  approved  and  confirmed  by  the 
probate  court;  and,  second,  because  Cun- 
ningham owned  no  estate,  legal  or  equitable. 
In  the  other  11  mines. 

[2]  The  first  ground  cannot  be  sustained. 
The  settlement  as  made  had  reference  only 
to  the  proceeds  of  the  sale  of  the  Wagner 
group  of  six  mines.  The  defendant  alleges 
that  Costello  was  bound  to  account  for  one- 
half  of  the  net  proceeds  of  the  sale  of  that 
group,  by  an  agreement  with  Cunningham. 
The  property  in  Costello's  hands  was  person- 
al in  Its  character,  and  Its  title  was  vested 
In  the  administratrix  of  Cunningham's  estata 
Such  administratrix  was  charged  by  law 
with  the  duty  to  collect  the  personal  proper- 
ty, and  she  was  the  only  party  who  could  en- 
force collection  at  that  time.  The  collection 
was  made  by  means  of  the  settlement  and 
compromise  pleaded  by  defendant  and  admit- 
ted by  plaintiffs.  Such  estate  as  Cunningham 
owned  in  the  other  11  claims  was  in  its  char- 
acter realty,  an  interest  in  mines,  as  con- 
tended by  the  complaint.  If  Cunningham 
owned  the  Interest  that  plaintiffs  allege  he 
did,  and  he  acquired  that  Interest  pursuant 
to  the  terms  of  the  contract  set  forth  in  the 
complaint,  then  the  title  to  his  interest  vest- 
ed upon  his  death  in  his  heirs  at  law  sub- 
ject to  be  divested  through  a  sale  by  the 
aidmlnistrator  of  his  estate  for  the  purpose 
of  paying  bis  debts  and  the  expenses  of 
the  administration ;  there  existing  no  or  not 
suflldent  personal  property  to  pay  such  debts 
and  expenses.  It  appears  from  the  pleadings 
that  ample  personal  property  was  in  exist- 
ence to  pay  such  debts  and  expenses  of  the 
administration  without  a  resort  to  the  realty, 
no  order  of  the  probate  court  appearing  for 
the  sale  of  the  mine  or  mines;  therefore  the 
administratrix  of  Cunningham's  estate  had 
no  authority  to  dispose  of  the  property,  and 
any  attempt  to  forfeit  or  waive  the  title 
of  the  other  heirs  at  law  to  such  equitable 
right  In  the  mines  would  be  onavailing.    The 


deeds  of  release  would  not  have  the  effect 
of  divesting  the  title  of  the  plaintiffs  In  the 
realty,  even  though  the  administratrix  in- 
tended that  such  should  be  their  effect  in 
fact  The  order  of  the  probate  court  ap- 
proving and  confirming  the  settlement  made 
by  the  administratrix  would  have  been  made 
without  jurisdiction  If  it  on  its  face  pur- 
ported to  divest  the  title  of  the  heirs  at  law 
to  the  realty,  unless  the  facts  appeared  that 
such  property  was  necessary  to  discharge  the 
debts  of  the  intestate  or  pay  the  expenses  of 
the  administration,  or  that  it  was  t>eing  sold 
pursuant  to  a  previous  order  of  the  probate 
court  for  purposes  recognized  by  statute. 

[3]  The  second  defense,  viz.,  the  denial  that 
Cnnningham  owned  any  estate  in  the  other 
11  mines,  presents  more  difficulties.  De- 
fendant questions  the  right  of  the  plaintiffs 
to  maintain  this  actl(Mi  in  the  capacity  in 
which  they  sue,  and  contends  that  the  ad- 
ministrator' of  the  estate. of  Patrick  Cunning- 
ham, deceased,  is  the  proper  party  to  prose- 
cute the  cause  of  action  asserted.  Such  con- 
tention cannot  be  maintained.  The  demand 
sought  to  be  recovered  is  in  equity  an  inter- 
est in  realty,  and  the  plaintiffs  are  suing 
as  heirs  at  law  of  the  alleged  owner  of  such 
interest.  The  title  to  the  estate  claimed.  If 
the  claim  la  established,  vested  in  the  heirs 
at  law  of  the  decedent  They  are  tibe  real 
parties  in  Interest,  and  a  recovery  by  them 
will  fully  protect  the  defendant  in  the  event 
another  action  upon  the  same  cause  la  com- 
menced, and  this  is  the  only  test  as  to  the 
real  party  in  interest  with  which  a  defend- 
ant is  concerned.  30  Cyc  S4.  From  the 
facts  appearing  in  the  pleadings,  the  estate 
of  Patrick  Cunningham  has  no  enforceable 
interest  In  the  subject-matter  nor  in  the 
purpose  of  the  suit,  with  the  Wagner  group 
of  claims  eliminated,  and  the  rights  of  all 
parties  beneficially  Interested  in  the  remain- 
ing properties  may  be  determined  without 
the  presence  of  said  estate,  and  the  defoid- 
ant's  rights  be  fully  protected  by  a  determi- 
nation of  the  rl^ts  of  the  parties  now  before 
the  coart 

[4]  Plaintiffs  base  their  right  to  recovo' 
squarely  upon  the  contract  alleged  to  have 
been  made  by  Costello  and  Cunningham  dur- 
ing the  year  1891.  Such  rights  as  they  have 
arose  from  said  agreement  and  the  matter* 
and  things  done  by  the  parties  pursuant  to 
said  agreement  The  said  agreement  as 
pleaded  by  plaintiffs  imposed  upon  the  par- 
ties thereto  mutual  rights  and  duties,  and 
created  a  relation  of  trustee  and  beneficiary, 
anl  also  a  relation  of  tenants  in  common  of 
the  property.  Anderson  t.  Snowden,  87  Pac. 
300,  44  Wash.  274;  Davis  ▼.  Glvena,  71  Ma 
94. 

[E]  Upon  this  branch  of  the  case  the  issue 
is  clear-cut,  viz..  Did  Costello  and  Cunning- 
ham enter  into  a  contract  pursuant '  to  the 
terms  of  whl<A  they  acquired  said  11  mines, 
and  caused  the  record  titlee  thereto  to.  be 
conveyed  to  and  be  held  in  the  name  o* 
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Martin  Ck>stelIo,  In  trust  for  ■  tbe  use  and 
benefit  of  said  parties  to  said  ccntract?  The 
cause  came  on  for  trial,  and  the  plaintiffs 
demanded  a  Jury.  The  Jury  was  duly  Im- 
paneled, and  the  trial  proceeded  to  the  cl6se 
of  the  evidence.  A  discussion  arose  as  to 
the  natnre  of  the  verdict  to  be  returned  by 
tbe  jnry,  which  resulted  In  an  order  being 
made  to  the  following  effect: 

"It  was  therenpon  stipulated  in  open  conrt  by 
connMl  for  the  respective  parties  that,  this  be- 
in^  a  suit  in  equi^,  the  jury  need  not  be  re- 
quired to  return  a  general  verdict  herein." 

Special  Interrogatories  were  proposed  by 
tbe  counsel  of  tbe  respective  parties,  and  spe- 
cial instructions  were  requested.  After  the 
argument  by  tbe  respective  counsel  tbe  court 
instructed  the  Jury  and  propounded  a  num- 
ber of  special  interrogatories  framed  by  the 
court  for  answers  by  the  Jury  as  a  special 
verdict.  The  Jury  returned  answers  to  the 
interrogatories  as  a  verdict.  Whereupon  the 
parties  by  their  respective  counsel  stipulated 
in  open  court  that  the  "special  verdicts  and 
findings  might  be  taken  and  held  to  be  the 
Jury's  verdict  and  recorded  by  the  derk." 
The  defendant  thereupon  orally  moved  for 
Judgment  notwithstanding  the  verdict,  and 
gave  notice  that  at  a  later  time  defendant 
would  submit  her  own  findings.  "Thereupon, 
upon  stipulation  by  counsel  in  open  court.  It 
was  ordered  that  plaintiffs  should  have  untU 
November  1,  1912,  to  flUe  their  opening  brief 
and  proposed  findings,  and  that  defendant 
should  have  until  December  1,  1912,  to  file 
her  reply  brief  and  proposed  findings,  and 
that  plaintiffs  should  have  until  January  1, 
1013,  to  file  their  closing  brief,  and  that  tbe 
cause  should  stand  submitted  on  the  filing  of 
plaintiffs'  closing  brief."  The  plaintiffs  con- 
tend upon  this  appeal  that  the  verdict  of  tbe 
Jury  is  binding  upon  the  parties  and  tbe 
court,  and  the  defendant  controverts  this 
proposition.  Ordinarily  the  contention  of  the 
plaintiffs  would  be  sustained,  but  it  appears 
from  the  record  that  plaintiffs  made  no  such 
contention  in  tbe  lower  court,  but  treated  the 
special  verdict  then  as  advisory  only,  and 
voluntarily  entered  into  a  stipulation  wholly 
Inconsistent  with  such  contention.  To  per- 
mit the  question  to  be  first  raised  upon  ap- 
peal would  deprive  the  lower  court  of  an  op- 
portunity to  correct  any  error  committed  in 
tliat  respect.  If  error  was  in -fact  committed. 
On  this  appeal,  under  the  circumstances  dis- 
closed by  the  record,  the  plaintiffs  must  be 
considered  as  having  waived  tbe  benefits  of  a 
jury  trial  by  acts  inconsistent  therewith. 
Tbe  cause  on  this  appeal  will  be  considered 
as  an  appeal  from  a  trial  by  the  court  without 
a  Jury.  From  the  view  we  take  of  the  evi- 
dence, the  question  becomes  immaterial  in 
tbe  end;  it  only  serves  to  eliminate  from  con- 
sideration the  defendant's  assignments  of  er- 
Tor  relating  to  the  Jury,  the  verdict,  and  the 
Instmctions  given. 

[B]  The  defendant  contends  that  the  court 
committed  reversible  error  in  its  findings  of 


fact  A  great  number  of  grounds  of  alleged 
error  are  set  forth  In  tbe  assignments. 
Among  the  grounds  alleged  some  have  refer- 
ence to.  tbe  manner  of  stating  conclusions  of 
law  and  findings  of  fact,  viz.,  without  stat- 
ing them  separately,  by  stating  conclusions  of 
law  with  the  .findings  of  fact.  Tbe  defendant 
assigns  as  error  the  insufficiency  of  the  evi- 
dence to  support  all  the  findings  to  the  ef- 
fect that  Cunningham  owned  an  Interest  in 
the  Irish  Mag  group  of  mines  and  the  Bel- 
flower  and  Smogler  mines,  and  that  Costello 
held  the  title  thereto  in  trust  for  the  use  and 
benefit  of  himself  and  Cunningham.  Every 
finding  made  by  the  court  upon  the  main  is- 
sue and  bearing  thereon  is  attacked  by  de- 
fendant upon  said  grounds  of  the  insufficien- 
cy of  the  evidence  to  support  such  finding. 
Tbe  statute  relating  to  the  findings  of  fact 
by  the  court  in  force  at  the  time  of  the  trial 
was  paragraph  1406,  Civil  Code  1901,  as 
amended  by  section  4,  c.  74,  Laws  1907.  That 
statute  is  as  follows: 

"The  trial  court  may  make  findings  of  fact 
in  fact  in  an^  case  tried  to  it  without  a  jury 
and  8uch  findinigs  shall  become  a  part  of  the 
record  of  such  case." 

The  parties  having  requested  tbe  findings 
by  the  court  after  the  special  verdict  was  re- 
turned, the  trial  must  be  regarded  as  a  trial 
to  the  court,  and  the  findings  a  part  of  tbe 
record  of  the  case.  We  find  no  provision  of 
the  law  In  force  at  the  time  of  tbe  trial  that 
required  the  Judge  of  the  trial  court  to  ren- 
der a  decision  in  writing  on  the  Issues  of 
fact,  nor  any  requirement  that  tbe  facts 
found  and  the  conclusions  of  law  shall  be  sep- 
arately stated,  and  a  Judgment  entered  there- 
on accordingly,  as  existed  before  the  1907 
amendment.  Prior  to  such  amendment  para- 
graph 1406,  Civil  Code  1901,  required  the  de- 
cision of  the  court  upon  Issues  of  fact  tried 
by  the  court  without  a  Jury  to  be  in  writing, 
and  filed  with  tbe  clerk  within  30  days  after 
the  triaL  In  giving  the  decision  the  facts 
found  and  the  conclusions  of  law  were  requir- 
ed to  be  separately  stated,  and  the  Judgment 
upon  tbe  decision  was  required  to  be  entered 
accordingly.  Such,  in  substance,  are  the  usu- 
al requirements  of  the  statutes  of  the  Code 
states.  The  1907  amendment,  supra,  clearly 
left  the  matter  of  stating  the  findings  of  f&ct 
wholly  to  the  discretion  of  the  trial  court, 
and  requires  the  conrt  to  state  n6  separate 
decision  thereon,  nor  is  the  court  required  to 
state  the  facts  as  found.  If  the  court  does 
in  fact  state  its  findings,  such  statement  be- 
comes a  part  of  tbe  record  of  the  case,  and 
becomes  subject  to  attack  by  a  motion  for  a 
new  trial  upon  the  general  grounds  that  the 
evidence  is  insufficient  to  sustain  any  find- 
ing of  fact  material  to  the  case.  Paragraph 
1476,  Civil  Code  1901,  as  amended  by  section 
8,  c.  74,  Laws  1907.  By  the  provisions  of  tbe 
same  amendment  the  trial  court,  upon  tlie 
hearing  of  the  motion  for  a  new  trial,  was 
required  to  review  the  evidence  as  to  sudi 
finding.  ,   ■  I 
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The  order  of  the  court  OTerrnling  defend- 
ant's motion  for  a  new  trial  is  assigned  as 
error,  and  tbe  grounds  alleged  in  the  motion 
are  separately  assigned.  These  assignments 
attack  the  findings  as  they  affect  the  owner- 
ship by  Cunningham  of  any  interest  in  the 
Irish  Mag  group  and  the  Belflower  and  Smog- 
ler  mines,  and  all  facts  found  in  sui^ort 
thereof,  and  they  attack  all  findings  that  sup- 
port the  holding  by  Costello  of  the  titles  to 
said  mines  in  trust  for  the  use  and  benefit  of 
himself  and  Cnnningham,  upon  the  grounds 
that  all  such  findings  are  not  sustained  by 
the  evidence.  The  motion  for  a  new  trial  and 
the  assignments  of  error  attack  all  the  find- 
ings of  fact  material  to  the  case. 

[7]  The  burden  was  upon  the  plaintiffs  to 
establish,  by  clear  and  convincing  evidence, 
ownership  of  the  said  mines  in  Patrick  Cun- 
ningham substantially  as  alleged  in  their 
complaint  They  concede  that  the  record  ti- 
tle to  the  mines  in  question  was  held  by  Mar- 
tin Costello.  The  presumption  of  law  is  in- 
dulged in  such  case  that  the  holder  of  the 
record  paper  title  is  the  owner  of  the  whole 
estate,  and  unless  such  presumption  is  over- 
come by  proof.  It  must  prevail.  Another 
rule  may  be  referred  to  with  profit,  viz.,  that 
the  party  asserting  an  equitable  title  to  prop- 
erty must  recover  upon  the  strength  of  his 
own  title,  and  not  upon  the  weakness  of  the 
title  of  his  adversary. 

In  support  of  the  allegations  of  the  plain- 
tiffs' claim  of  title  they  offered  the  follow- 
ing circumstances  in  evidence:  Witness  Julia 
Cunningham  testified  that  at  the  time  witness 
and  Patrick  Cunningham  were  married,  Cos- 
tello said  to  witness  that  Cunningham  was 
well  off,  worth  150,000.  Witness  Inquired 
wliat  be  meant,  and  Costello  said: 

"We  have  a  claim  that  the  company  has  offer- 
ed us  $100,000  for.  He  owns  half  and  I  own 
half." 

Costello  called  this  claim  the  Irish  Mag. 
On  another  occasion  Costello  said  that  Pat- 
rick Cunningham  would  have  to  lay  off, 
meaning  stop  working  for  the  Copper  Queen 
Oompany,  and  do  assessment  work.  Costel- 
lo said  there  were  11  claims  that  he  and 
Cunningham  bad,  enumerating  the  \^agner 
group  and  the  Irish  Mag,  George  Washing- 
ton, Che  Republican,  and  Angel.  The  work 
was  not  necessary  on  the  Wagner  group,  for 
the  reason  they  had  patents  for  those  mines. 
They  did  not  have  the  Belflower  and  Smog- 
ler  then.  About  that  time  Costello  gave 
Cunningham  $100.  Cunningham  went  to  Bis- 
bee  to  do  the  assessment  work.  He  then  liv- 
ed In  Tombstone.  After  that  date  parties 
began  to  work  on  the  Irish  Mag,  and  witness 
wrote  Costello  that  other  parties  had  "Jump- 
ed" the  claim.  In  December,  1895,  witness 
wrote  for  Cunningham  a  letter  to  Costello, 
calling  bis  attention  to  the  fact  that  Peter 
Johnson  wanted  to  sell  two  claims,  the  Bel- 
flower and  Smogler,  for  $1,200.  Witness  lat- 
er had  a  conversation  with  Costello  concern- 


ing the  purchase  of  said  two  daima.  Cos- 
tello talked  about  the  claims  in  1896.  Cun- 
ningham thought  they  had  best  get  tl|e 
claims.  In  1896  or  1897  Costello  and  Gan- 
ningham  bought  the  two  daims  from  Pete 
Johnson,  called  the  Belflower  and  Smogler, 
and  in  1898  Cunningham  did  the  assessmmt 
work  on  all  of  them,  including  the  Irish  Mas 
group.  He  did  all  of  the  assessment  work 
on  all  these  claims  In  1899.  A  group  of 
claims,  including  the  BelSowei  and  Smogler, 
was  surveyed,  at  an  expense  of  $200,  and 
Cunningham  paid  $100  and  tJostello  paid 
$100.  Costello  gave  Cunningham  $100  In 
1S95.  If  Costello  paid  Cunningham  any  oth- 
er sum  for  assessment  work  other  than  above 
witness  did  not  know.  In  Blsbee  witness 
bad  a  conversation  with  Costello  about  the 
purchase  of  the  Belflower  and  Smogler  from 
Pete  Johnson.  Costello  was  in  Blsbee.  Cun- 
ningham wanted  to  buy  the  claims.  Costel- 
lo was  not  very  eager  to  buy.  He  had  not 
answered  a  letter  written  about  it  Finally 
be  said:  "He  wUl  take  $1,000  for  the  dalms. 
If  I  offer  him  $1,000  he  wUl  take  it  all  right" 
And  Cunningham  said,  "Tou  try  It"  He 
said,  "I  will  try  it"  OosteUo  said,  "Have 
you  got  any  money?"  and  Cunningham  asked 
witness,  "How  much  [money]  have  you  got?" 
Witness  said,  "I  have  $370."  Witness  got 
the  $370  and  gave  It  to  Cunningham,  and 
Cunningham  gave  it  to  Costello,  and  Cunning- 
ham said,  "I  wUl  borrow  a  hundred  and 
thirty  from  Mrs.  Letson,"  and  they  went 
downtown.  Afterwards  witness  paid  Mrs. 
Letson  $130.  About  Christmas.  1896,  they 
had  not  bought  the  claims,  but  were  talking 
about  buying  them.  They  spoke  about  the 
Irish  Mag.  Cunningham  said  to  OosteUo, 
"Why  don't  you  open  up  the  Irish  Mag?" 
Costello  said,  "That  will  take  a  great  deal 
of  money.  It  might  take  $10,000  and  we 
might  not  flnd  anything."  Cunningham  said, 
"O,  yes;  if  yon  put  in  that  much  money,  I 
think  you  wUl  flnd  something."  And  witness 
said,  "I  have  a  ranch  in  California  worth 
$5,000  anyhow,  and  I  will  give  it  to  you  for 
half  of  the  ten  thousand."  Costello  sala:  "I 
ain't  buying  any  California  real  estate  Just 
now.  Well,  all  right,  I  will  open  he^  up. 
When  I  go  over  home,  I  will  send  Tom  liow- 
ry  over  and  let  him  take  charge."  Cunning- 
bam  jumped  to  his  feet  and  said:    "No,  by 

G :    she  is  mine,  and  nobody  shall  open 

her  up  but  me."  Costello  said  nothing  more. 
Witness  gave  Cunningham  $300  to  use  in 
doing  assessment  work  for  1696.  In  May 
1899  Cunningham  wanted  to  sell  the  Irish 
Mag.  Witness  forwarded  to  Costello  a  let- 
ter from  one  Graham  in  which  Graham  had 
offered  to  buy  the  Irish  Mag  group  and 
Wagner  claims,  amounting  to  11  in  number, 
for  $200,000.  Witness  added  to  the  letter. 
"Martin,  will  we  take  this?"  Cunningham 
died  July  1, 1899.  Costello  was  at  the  funer- 
al. After  the  funeral  Costello  was  at  wit- 
ness' house.    Witness  said  to  him:    "Costel- 
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lo,  I  Bent  for  yon  for  a  purpose.  Paddy  al- 
ways said  that  he  owned  a  half  interest  with 
you  In  all  the  claims  be  had  here  In  Bisbee." 
Costello  replied:  "Tea;  he  owns  half  and  I 
own  half."  Witness  named  every  claim  men- 
tioned. Costello  said:  "Yes,  if  Paddy  said 
be  had  half  of  them  I  will  never  'say  be 
didn't."  Witness  said,  "How  do  I  stand  r' 
Costello  said,  "I  will  treat  you  Just  as  I 
would  Paddy."  Witness  next  saw  CosteUo 
in  Tombstone,  and  made  an  appointment  to 
meet  taim  at  Bellly's  law  office.  Rellly  gave 
witness  an  instrument,  signed  and  acknowl- 
edged by  Oostello,  acknowledging  an  equitable 
Interest  in  the  Wagner  group  as  belonging 
to  the  heirs  of  Patrick  Cunningham.  Wit- 
ness refused  to  accept  it  as  a  final  state- 
ment of  their  rights.  Beilly  said,  "That  Is 
all  yon  own."  Witness  said,  "No;  there  are 
17;  there  are  11  more."  Costello  said,  "Well, 
the  patents  are  only  ont  cm  these  now."  On 
the  sis.  Tliey  were  all  the  patents  were 
out  on.  Oostello  called  witness  outside  and 
asked  witness  to  trust  him,  and  "when  I 
sell  the  rest  I  will  give  yon  your  half  of 
everything." 

Witness  Joseph  McNeils  testified  tliat  Mar- 
tin Costello  In  a  conversation  with  witness 
in  1809,  before  the  death  of  Cunningtiam, 
said,  in  substance,  that  Cunningham  was 
worth  all  kinds  of  money,  and  witness  ask- 
ed, "What  does  it  amount  to?"  CosteUo  an- 
swered, "Mining  claims;  him  and  I  la  part- 
ners In  the  Bisbee  district"  Witness  asked 
CosteUo  about  the  property  Cunningham 
owned  there,  and  CosteUo  answered,  "Him 
and  I  is  the  owners  in  all  the  claims  we  own 
In  Bisbee."  At  a  subsequent  time  when  be 
was  present  and  Cunningham  and  Costello 
were  talking  about  work  for  witness,  Costel- 
lo asked  Cu;aningham,  "Why  don't  you  take 
him  [meaning  witness]  out  on  them  claims 
of  onrs  where  yon  have  been  doing  some 
work  ont  there?"  Cunningham  said,  "I  tried 
that,  but  could  not  make  it  stick."  Costello 
said,  "Why?"  Cunningham  said:  "WeU, 
when  I  paid  for  hauUng  the  ore  down  to  the 
smelter,  and  when  the  smelter  expenses  was 
taken  out,  I  hardly  got  an  existence.  I  can 
work  and  get  better  wages  and  work  less 
when  worlcing  for  the  company."  Witness 
asked  "him"  "Where  was  the  mine?"  and 
what  mine  he  was  talking  about,  and  he  said, 
"The  Irish  Mag."  On  the  second  of  July 
Martin  Costello  came  to  Cunningham's  funer- 
aL  At  Mrs.  Cunningham's  house  CosteUo 
asked  witness  out  in  the  yard,  and  be  said, 
"Tbls  shock  win  kiU  hU  mother."  Witness 
said,  "I  guess  she  will  have  to  stand  it."  He 
said,  "It  will  be  hard  on  Mrs.  Cunningham 
and  the  family,  but  she  Is  pretty  weU  fixed." 
Witness  said,  "How  weU  is  she  fixed?'  He 
aald,  "Paddy  and  I  owns  a  half  interest  in 
all  tiiose  claims  over  on  the  bill."  After  the 
funeral  witness,  Mrs.  Cunningham,  Costello, 
and  T.  B.  Grady  were  present  at  the  Cun- 
wingTiam  home.  Mrs.  Cunningham  had  sent 
for  Costella    After  considerable  talk  Costel- 


lo started  to  go,  wben  Mrs.  Onnningbam  said 
she  had  sent  for  him  for  a  purpose.  She 
s^ld,  "I  want  to  know  bow  I  am  fixed."  He 
said,  "What  do  you  mean?"  She  said,  "I 
want  to  know  how  those  mining  claims  are 
situated,  as  my  husband  told  me  he  always 
owned  a  half  Interest  in  them."  He  said,  "If 
your  husband  told  you  that,  he  was  right; 
certainly  he  owns  half  interest  in  aU  those 
claims,  I  will  never  say  be  don't"  CosteUo 
mentioned  a  lot  of  claims.  The  Irish  Mag 
group  and  the  Belflower  and  Smogler,  among 
others.  At  a  later  time  witness  had  a  con- 
versation with  CosteUo,  wben  CosteUo  said 
to  witness  that  he~  had  recently  seen  Mrs. 
Cunningham  and  family  in  Los  Angeles,  and 
said,  "They  have  got  lots  of  money ;  they 
will  get  along  fine."  Witness  said  to  him, 
"You  didn't  give  them  what  you  promised?" 
"Oh,"  he  said,  "they  have  got  lots."  Witness 
said,  "You  bad  better  come  through  with  the 
promise  you  made,  or  yon  will  be  sorry  for 
It"  This  was  the  last  conversation  witness 
testifies  to  having  with  Costello  about  the 
matter. 

Witness  T.  B.  Grady  was  at  the  funeral  of 
Patrick  Cunningham.  He  is  a  brother  to 
Mrs.  Cunningham.  After  the  funeral  wit- 
ness, Mrs.  Cunningham,  Joe  McNeils,  Mar- 
tin Costello,  and  perhaps  others,  were  pres- 
ent, wben  Mrs.  Cunningham  and  Costello  had 
a  conversation  about  the  mines.  Mrs.  Cun- 
ningham said:  "Say  now,  Costello,  Paddy  al- 
ways told  me  that  he  owned  a  half  interest 
in  the  claims  with  you."  She  mentioned 
some  of  the  mines  by  name,  among  them  the 
Irish  Mag.  He  said,  "Why,  Mrs.  Cunning- 
ham, I  will  treat  you  the  same  as  I  would 
treat  Paddy.  If  Paddy  says  that  he  owned 
all  the  claims,"  or  "a  half  interest  in  all 
those  claims,  I  won't  say  that  he  didn't." 

Witness  James  Letson  in  1892  went  with 
Costello  on  the  Irish  Mag  claim.  Cunning- 
bam  was  doing  the  assessment  work  on  the 
claim  at  the  tima  On  the  way  back  to  Bis- 
bee from  the  claim,  Costello  said  to  witness 
that  some  day  Paddy  Cunningham  would  get 
quite  a  lot  of  money  out  of  that  claim,  the 
Irish  Mag  claim.  Later  on  witness  had  an- 
other conversation  with  CosteUo  In  regard  to 
those  claims.  That  was  after  the  Irish  Mag 
group  was  sold.  In  the  year  1902  or  1903. 
It  was  after  the  sale  and  after  they  bad 
stmck  ore  in  the  Irish  Mag.  Costello  and 
witness  were  talking  about  the  Irish  Mag, 
and  witness  said,  "Martin,  it  is  a  wonder 
that  you  didn't  sink  that  shaft  yourself,  as 
you  have  plenty  of  money."  CosteUo  told 
witness  that  he  would  have  sunk  it  himself  If 
Paddy  Cunningham  had  Uved.  Witness  then 
asked,  "Mrs.  Cunningham  will  get  quite  a  lot 
of  money  out  of  this  wben  it  is  all  settled?" 
and  he  said  she  would;  she  would  get  more 
money  when  the  other  six  claims  were  sold ; 
that  Paddy  had  a  half  interest  in  those  oth- 
er six  claims.  The  other  six  claims  bk  men- 
tioned were  the  Hattie  Manchester,  Supple- 
ment, Leo,  Roy,  Belflower,  and  iSmogler.  Cos- 
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tello  told  wltxess  tbe  reason  those  six  claims 
were  In  bis  name  was  that  Cunningham  was 
not  a  citizen,  and  conld  not  get  a  patent 

Witness  Jno.  S.  Williams  testified  that  he 
had  a  conversation  with  Costello  concerning 
the  mines  some  time  In  the  spring  of  1892. 
Costello  asked  witness  If  he  knew  where  the 
Irish  Mag  ground  was,  and  witness  did  not 
know.  Costello  told  witness  that  Paddy  Cun- 
ningham was  doing  some  work  and  said: 

"Well,  if  Pat  is  wlUing  to  put  np  his  time,  I 
ought  to  be  able  to  pat  up  a  little  money  to  keep 
him  going.  Some  time  we  will  make  a  little 
money  out  of  it" 

At  different  times  witness  carried  packa- 
ges, such  as  fuse,  powder,  caps,  from  Costello, 
antf  Costello  always  told  witneps  to  take 
them  over  to  "Paddy,"  his  partner. 

Witness  Jos.  Chlsholm  wrote  a  newspaper 
article  on  the  Irish  Mag  and  Wagner  groups 
for  publication  in  a  Prescott  pai>er,  at  the 
employment  of  Patrick  Cunningham.  The 
agreed  price  for  the  service  was  $10.  Cun- 
ningham told  witness  that  Costello  would 
pay  him.  Witness  asked  Costello  for  the 
.  money,  and  told  Costello  that  Cunningham 
had  said  that  Costello  would  pay  the  money. 
Costello  said  that  he  would  pay  half  only,  and 
that  Cunningham  would  own  half  the  claim, 
and  witness  must  get  the  other  half  from 
tilm,  and  offered  witness  $5.  Witness  would 
not  take  it  because  witness  told  Costello  that 
Cunningham  had  said  that  he  was  doing  tbe 
work,  that  was  the  arrangement  and  Costel- 
lo was  putting  np  the  money.  It  was  on 
that  basis  tliat  witness  and  Cunningham 
made  the  agreement  that  witness  wrote  the 
article.  Costello  said  he  would  pay  the  mon- 
ey on  the  claims  for  the  contract  work  alone, 
but  not  for  any  newspaper  articles,  and  Cun- 
ningham would  have  to  pay  half. 

Witness  Peter  Johnson  testified  that  he  lo- 
cated the  Belfiower  and  Smogler  claims,  and 
sold  them  to  Paddy  Cunningham.  Witness 
negotiated  the  sale  with  Cunningham.  Wit- 
ness received  $1,000  by  a  check  or  two 
ctiecks  signed  by  Martin  Costello,  and  made 
the  deed  to  Costello. 

Witness  T.  C.  Wright  testified  that  in  the 
spring  of  1892  Paddy  Cunningham  was  do- 
ing the  assessment  work  on  the  Wagner  and 
Irish  Mag  groups.  Costello  came  to  where 
witness  was  sharpening  tools,  near  or  on  the 
property,  and  Cunningham  came  over.  Wit- 
ness advised  that  Cunningham  sell  tbe  claims. 
Cunningham  safd  If  he  sold  he  would  have 
money ;  that  he  would  get  half  of  the  money, 
and  .asked  Costello  If  he  would  get  half  of 
it  Costello  said:  "Yes;  you  would  get  half 
of  11  You  are  my  partner ;  you  own  a  half 
Interest" 

Witness  Peter  C.  Hansen  testified  tttat  his 
wife  sold  Martin  Costello  her  Interest  In  the 
Irish  Mag  group  for  $3,000.  Two  thousand 
dollars  was  paid  as  a  final  payment  and 
Rellly  got  $200,  and  Robinson  got  $100,  and 
CbsteUo  paid  $1,700  to  witness'  wife.    This 


was  in  1892.  The  agreement  was  made  Sep- 
tember 16,  1892,  and  recorded. 

Witness  J<An  Graham  testified  that  wit- 
ness went  over  the  Irish  Mag  group  with 
Cunningham,  and  went  to  see  Costello  alx>ut 
closing  tlie  purchase  of  these  mines  with  the 
Wagner  group.  Costello  stated  that  tbe 
mines  were  in  Utlgation,  there  was  a  suit 
pending,  and,  fnrtberm<»e,  that  Paddy  Cun- 
nlngbam  was  his  partner  and  owned  a  half 
interest  in  those  claims,  and  Ixe  could  not  do 
any  business  without  the  consent  of  Paddy 
Cunningham.  Later  Capt  Hoatson  came  to 
Bisbee,  and  witness  showed  him  11  claims, 
including  the  Irish  Mag  group.  Then  wit- 
ness and  Capt  Hoatson  went  to  Tombstone  to 
see  Martin  Costello^  and  had  a  oonversaticMi 
with  liim  in  the  presence  of  Allen  R.  Eng- 
lish in  regard  to  the  purchase  of  the  mines. 
Again  Costello  said  he  would  see  Paddy 
Cunningham,  or  have  Rellly  see  him,  and 
make  some  arrangement  whereby  they  oonld 
set  a  price.  Later  In  the  day  a  further  con- 
versation was  had,  and  Oapt  Hoatson  made 
this  proposition: 

"Martin,  we  will  give  yon  $260,000  for  that 
Ma^  group  of  mines  in  Bisbee,  in  the  Warren 
mining  district" 

Costello  said  he  was  not  in  any  hurry 
about  selling.  He  went  on  and  told  about 
a  suit  pending  in  regard  to  the  titles,  and 
that  he  hadn't  got  possession  yet  and  he 
didn't  know  When  he  would  get  it  He  said, 
further,  that  Paddy  Cunningham  of  Bisbee 
was  a  half  owner  In  those  claims,  and'  he 
could  not  do  any  business  without  the  con- 
sent of  Paddy  Cunningham.  "We  were  then 
trying  to  buy  11  daims."  In  a  conversation 
had  with  CosteUo  on  May  28,  1899,  he  stat- 
ed to  Oapt  Hoatson  that  he  was  not  ready 
to  sell  those  claims.  He  said  he  had  not  been 
able  to  see  Paddy  Cunningham,  .but  that  he 
Would  have  Rellly  see  him  and  make  some 
arrangements.  Hoatson  wanted  to  know 
why  he  could  not  In  some  way  "ie  up  those 
claims,  get  an  option  oa  them,  or  buy  them 
outright  and  Costello  said  that  Paddy  Cun- 
ninglmm  was  his  partner  In  those  claims,  and 
he  conld  do  no  business  without  the  consent 
of  Paddy  Cunningham.  Oordon  S.  Camp- 
bell was  present  and  said: 

"That  is  funny :  Yon  tiave  those  titles  in  your 
name,  the  legal  titles,  and  at  the  same  time  we 
have  to  go  over  to  Bisbee  to  consult  Paddy 
Cunningham.    How  is  it?" 

Then  Costello  stated  that  he  had  the  legal 
titles  to  tliat  property,  but  that  Paddy  Cun- 
ningham was  his  partner,  owned  a  half  inter- 
est in  those  claims,  and  he  would  not  do  any 
business  without  the  consent  of  Paddy  Cun- 
ningham. He  refused  to  consider  on  offer 
for  the  claims.  In  June,  1699,  witness  for 
tbe  first  time  got  Costello  and  Cunningham 
together.  After  some  talk,  Cunningham  said, 
"Martin,  what  do  you  think  about  selling 
these  claims  to  Jack  [speaking  of  vritness]?" 
Martin  Costello  said,  "Paddy,  we  have  a  big 
mine  in  the  Irish  Mag.    The  Copper  Queen 
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people  bare  offered  qb  |200,000  for  the  Irlah 
Mag."  Witness  said,  "Well,  Martin,  wbat 
Capt.  Hoatson  told  you,  do  you  think  any 
more  of  the  Copper  Qrieen  people  than  yon  do 
Oapt  Hoatsonr*  Oostello  said:  "Capt  Boat- 
son  offered  as  $250,000  for  the  claims.  I 
don't  think  it  la  enough."  Later.  wh«i  wit- 
ness was  again  trying  to  close  tiie  deal  after 
a  decision  of  the  lawsuit  on  the  Irish  Mag 
dalms,  Oostello  said:  "I  have  often  thonght, 
and  do  yet,  and  some  time  I  will  more  to  Bis- 
bee.  and  Paddy  and  me  will  work  them  mines 
myself;  we  ain't  in  any  hurry  to  sell  .them." 
On  July  23,  1899,  after  the  death  of  Cun- 
ningham, witness  asked  Coetello  what  he  was 
going  to  do  with  regards  to  selling  the  mines. 
He  stAted  he  didn't  know  bow  Cunningham's 
estate  would  be  settled  np,  and  he  didn't 
know.  In  August  following,  when  approach- 
ed by  witness,  CosteUo  stated  that  he  bad 
made  a  proposition  that  he  would  sell  the 
property  for  $500,000.  The  sale  was  there- 
after closed  through  Graham,  Hoatson,  and 
Campbell,  to  the  Lake  Superior  &  Western 
Development  Company.  On  May  15,  1899, 
OosteUo  wrote  to  Cunningham: 

"The  Daly  Cohn  ease  was  depided  by  the  Su- 
preme Court  of  the  United  States  to-day  in  our 
faror,  after  nine  years  courting  we  won  at  last." 

Mils  had  reference  to  the  Irish  Mag  group. 
Upon  cross-examination  a  letter  signed  by 
Pat  Cunningham  and  addressed  to  Martin 
CosteUo,  dated  June  3, 1899,  was  received  in 
evidence.     It  states: 

"I  received  your  letter  some  time  ago  and  I 
was  glad  to  hear  that  you  had  won  the  case, 
and  I  hope  we  will  make  a  success  of  them 
now  either  one  way  or  another.  I  understand 
from  lots  here  that  you  are  going  to  sink  a 
big  shaft.  Tou  must  remember  oefore  you 'start 
in  what  yon  have  to  contend  with,  nine  miners, 
three  men  on  a  shift,  two  engineers  and  two 
other  men.  So  that  will  be  an  awful  drag  on 
one  man's  back.  Mj  advice  would  be  to  let  go. 
Place  the  price  at  naif  a  million,  one  hundred 
thonsand  down,  for  I  know  we  can  Ret  a  quar- 
ter of  a  million,  but  suit  yourself,  whether  yon 
work  them  or  put  on  your  price.  There  la  no 
doubt  in  the  world  but  If  you  work  them  you 
could  make  a  success,  but  it  takes  money  to  do 
it.  *  *  *  Too  could  take  more  ore  out  in 
an  hour  in  either  the  Irish  Mag  or  Giberalta 
than  either  of  them  has  got  yet    *    *    •  " 

This  evidence,  taken  as  a  whole,  fairly 
tends  to  establish  that  Martin  Coetello  paid 
the  purchase  price  of  the  Irish  Mag  group; 
that  his  checks  paid  the  purchase  price  of  the 
Belflower  and  Smogler  mines,  and  that  Pat- 
rick Cunningham  Contributed  one-half  of  the 
purchase  price  of  the  Belflower  and  Smoker ; 
that  Connlngham  performed  the  necessary 
assessment  work  upon  all  the  unpatented 
claims  standing  in  Costello's  name  from  tbe 
time  Coetello  acquired  the  record  titles  up  to 
the  time  patents  were  acquired,  or  nntll  Cun- 
ningham died;  that  Cunningham  claimed  a 
half  interest  In  all  the  17  mines  up  to  the 
time  of  his  death.  It  is  fairly  to  be  Inferred 
from  this  testimony  that  CosteUo  permitted 
Cunningham,  wltbont  objection,  to  perform 
the  assessment  work  on  the  claims  standing 
in  Costello's  name  when  mxdb.  work  was  nec- 


.  essary ;  that  CosteUo  looked  to  Cunningham 
to  keep  watch  over  the  claims  and  protect 
them  from  trespasses  of  others ;  that  Oostel- 
lo stated  many  times  that  Cunningham  was 
his  partner,  and  that  Cunningham  owned  a 
half  interest  with  him  in  the  mines  standing 
in  bis  (CosteUo's)  name;  that  CosteUo  stat- 
ed in  the  presence  of  Cunningham  that  Cun- 
ningham would  get  money  out  of  the  sale 
of  those  mineis  because  Cnnningbam  was  a 
partner  with  CosteUo,  or  that  Cnnningbam 
owned  a  half  Interest  with  CosteUo  in  the 
mines  at  Bisbee;  and  that  CosteUo  stated 
to  Graham,  Capt  Hoatson,  James  Briggs,  and 
Gordon  B.  Cami>bell  repeatedly  that  Cunning- 
bam  owned  an  equitable  half  interest  in  the 
Wagner  and  Irish  Mag  groups  of  mines  with 
CosteUo,  before  Cunningham's  death  and  be- 
fore these  groups  were  sold  to  the  Lake  Sn- 
perior  &  Western  I>evel(H>ment  Company, 
wbidi  sale  was  brought  about  by  Graham, 
Hoatson,  Briggs,  and  CampbeU.  The  evidence 
fairly  establishes  that  after  the  death  of 
Cnnningbam,  CosteUo  stated  to  Mrs.  Julia 
Cnnningbam  that  Patrick  Cnnningbam  own* 
ed  a  half  Interest  in  the  17  dalms  with  hlm- 
■eU;  and  that  he  (CosteUo)  would  see  that 
she  and  the  chUdrm  of  Patrick  Cunningham 
would  get  their  share  of  the  sales,  and  that 
he  (CosteUo)  wonld  never  deny  their  claim. 
There  is  no  evidence  tending  to  prove  that 
Cnnningbam  performed  or  paid  for  any  of 
the  patent  work  on  the  claims  in  qnestion. 

[S]  From  the  tacts  that  Cunningham  paid 
one-half  of  the  purchase  price  of  the  Bel- 
flower and  Smogler  claims,  and  performed 
the  assessment  work  thereon,  and  paid  for 
having  them  surveyed  with  other  mines,  and 
claimed  an  interest  in  them,  and  that  Cos- 
teUo did  not  deny  the  claim  wh»i  made  to 
him  or  in  his  presence,  the  inference  can  fair- 
ly be  drawn  therefrom  that  Cnnnlng^m  and 
CosteUo  acquired  the  title  to  these  mines 
pursuant  to  a  previous  understanding  be- 
tween them.  These  facts  substantially  sup- 
port the  aUegations  of  the  complaint,  setting 
up  the  contract,  and  they  fairly  support  the 
findings  to  the  effect  that  Coetello  and  Cun- 
ningham were  co-owners  of  the  B^flower 
and  Smogler  mines,  and  that  CosteUo  held 
the  titles  thereto  in  bis  name  in  trust  for  the 
use  and  benefit  of  himself  and  Cunnlnj^am. 
So  oonridered,  tills  evidence  overcoihes  the 
legal  pi^esumption  arising  from  the  convey- 
ance to  CosteUo  to  the  effect  that  throngb  the 
conveyance  he  acquired  the  whole  estate  In 
these  <dalms. 

[1]  The  statanoitB  made  br  CosteUo  to  tbe 
effedt  that  Connlngham  was  bis  partner  in 
the  mines,  and  that  Connlngham  owned  a 
half  interest  with  him  in  the  mines,  may  or 
they  may  not  be  drcnmstances  tending  to 
prove  ovmershlp  in  Cunningham.  In  refer- 
ence to  the  Belflower  and  Smogler,  the  evi- 
dence fairly  establishes  that  Cunningham 
paid  half  of  tbe  purchase  price  and  perform- 
ed the  assessment  work  necessary  to  main- 
tain the  title  thereta    Tbmt  statementi  bi^ 
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Gostello  became  admiaslble  as  eridence  only 
because  they  are  made  by  him  against  bis 
Interest.  Clearly  such  statements,  when  giv- 
en the  most  favorable  effect  t6  the  plaintiffs, 
are  simply  statements  to  the  effect  that  Cun- 
ningham owned  a  half  Interest  with  Costello 
In  mines  In  the  Warren  mining  district,  and 
that  Cunningham  was  a  partner  with  Costel- 
lo in  mines  situate  in  that  mining  district 
Such  statements  and  declarations,  standing 
alone,  are  not  sufficient  evidence  to  deter- 
mine, or  sufficient  evidence  of  its  nature  to 
warrant  the  court  In  finding  that  Costello 
and  Cunningham  acquired  mines  by  each 
paying  an  equal  share  of  the  expenditures 
laid  out  In  their  acquisition,  and  that  Costd- 
lo  tooik  the  record  title  thereto  to  hold  in  his 
name  In  trust  for  the  use  and  benefit  of  him- 
self and  his  co-owner,  Patrick  Cunningham, 
Such  statements  and  declarations  made  by 
Costello  are  insnfficient,  standing  alone,  to  es- 
tablish the  trust  contended  for.  Leatherwood 
V.  Richardson,  U  Ariz.  278,  94  Paa  UIO. 

A  common  requirement  is  that  the  evidence 
be  clear,  explicit,  and  convincing,  not  only  as 
to  the  existence  of  the  trust,  but  as  to  its 
terms  and  conditions.    39  Cya  84. 

The  rule  requiring  the  evidence  to  be  clear 
and  satisfactory  is  especially  applicable 
where  the  trust  is  attempted  to  be  proved  by 
parol  evidence,  as  well  as  when  It  Is  sought 
to  convert  into  a  trustee  a  person  holding 
the  title  to  pr<9erty  ostensibly  aa  absolute 
owner.    39  Cyc.  84,  85. 

The  statements  and  declarations  of  a  hold- 
er of  the  record  title  of  mines,  made  against 
such  title,  can  affect  the  holder's  title  only 
by  way  of  working  an  estoppeL  Oral  state- 
ments or  silence  could  never  have  the  effect 
to  pass  title  which  the  statute  expressly  de- 
clares shall  be  transferred  by  deed  only. 
Hayes  v.  Uvlngston,  34  MiCh.  884,  22  Am. 
Rep.  533 ;  Nlms  v.  Sherman,  48  Ifidi.  46,  4 
N.  W.  434. 

Paragraph  721,  Civil  Code,  1901,  provided 
that: 

"No  estate  of  inheritance  or  freehold  or  for  a 
term  of  more  than  one  year,  in  lands  and  tene- 
ments, shall  be  conveyed  from  one  to  another 
unless  the  conveyance  be  declared  by  an  instru- 
ment in  writing,  gabscribed  and  delivered  by 
the  party  disposmg  of  the  same,  or  by  his  agent 
thereunto  authorized  by  writing." 

To  Justify  a  recovery  the  plaintiffs  must 
prove  their  -interest  to  have  been  in  exist- 
ence from  the  acquisition  of  the  title  by  Cos- 
tello. His  subsequent  oral  statements  and 
declarations  could  not  have  the  effect  to 
transfer  any  rights  to  plalntUfs  mor  to  their 
Intestate. 

As  regards  the  title  of  Cunningham  in  the 
Irish  Mag  group  of  mines,  the  only  evidence 
produced  by  the  plaintiffs  is  the  oral  state- 
ments and  declarations  made  by  Costello, 
and  evidence  that  Cunningham  performed 
the  necessary  assessment  work  thereon. 
Sudi  evidence  Is  Insufficient  to  sustain  the 
findings  to  the  effect  that  Cunningham  was 


a  co-owner  with  Costello  in  said  minea,  or 
that  Costello  held  title  thereto  in  trust  tor 
the  use  and  benefit  of  Iilmaelf  and  Cunning- 
ham. 

As  regards  the  Belflower  and  Smoi^«' 
mines,  the  plaintiffs'  evidence  is  to  the  fur- 
ther effect  that  Cunningham  paid  one-half  of 
the  price  paid  therefor  at  the  tUne  of  tb^ 
purchase.  The  Inference  may  be  fairly 
drawn  therefrom,  and  from  the  oral  state- 
ments and  declarations  made  by  Costello, 
that  Cunningham  contributed  half  of  the 
purchase  price  pursuant  to  some  understand- 
ing with  Costello  that  he  (Cunningham)  should 
acquire  an  interest  in  the  property  in  pro- 
portion to  the  payment  made  by  him  in  the 
purchase  of  the  property.  So  considered,  the 
evidence  is  sufficient  tO'  sustain  the  findings 
that  Cunningham  was  a  co-owner  with  Cos- 
tello Of  the  Bdflower  and  Smogler  mines, 
and  that  Costello  held  the  title  thereto  in 
trust  as  found.  The  court  erred  in  reftising 
a  new  trlaL 

[10]  The  defendant  assigns  as  error  the 
order  of  the  court  refusing  to  reopen  the 
trial  of  the  cause  for  the  purpose  of  hearing 
additional  testimony.  The  motion  was  made 
at  a  time  subsequent  to  the  dose  of  the  evi- 
dence, and  after  the  cause  had  been  submit- 
ted for  decision.  The  motion  was  addressed 
to  the  sound  legal  discretion  of  the  trial 
court,  and  the  exercise  of  suCh  discretion  Is 
not  reversible  except  upon  a  clear  showing 
of  abuse. 

Other  grounds  for  reversal  are  assigned 
by  defendant,  which  we  will  not  discuss  for 
the  reason  their  discussion  would  unduly  ex- 
tend this  already  long  opinion,  and  for  the 
further  reason  we  deem  justice  requires  a 
new  trial  of  this  cause,  and  If  errors  oc- 
curred in  the  former  trial,  they  will  not 
again  occur  upon  a  new  trial. 

Because  the  evidence  is  insufficient  to  sus- 
tain findings  of  t&ct  material  to'  the  case 
made  by  the  court,  the  Judgment  Is  vacated, 
and  the  cause  remanded,  with  instractiona  to 
grant  a  new  trial. 

Reversed  and  remanded. 

ROSS,  C.  J.,  and  FRANKUN,  J.,  concur. 


at  Aril.  473) 
CtmNINGHAM  et  aL  v.  COSTELLO. 
(Na  1386.) 
(Supreme  Court  of  Arixona.    March  31,  1915.) 

1.  Apfeai,  and  Errob  «=»281— Rssebvatton 
OF  Gboukds  or  Review— Motion  fob  New 
Tbial. 

The  failure  to  move  tor  a  new  trial  waived 
all  questionB  triable  upon  such  a  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {f  1650-1061,  SOSi,  3281; 
Dec.  Dig.  «=»281.] 

2.  ElsTOPFEL  $=sl6— Estoppel  bt  Deed. 

Where  a  person  liable  to  account  to  C.  for 
the  proceeds  of  a  sale  of  certain  mining  claims 
made  a  settlement  with  C's  widow  and  adminis- 
tratrix, which  was  approved  and  confirmed  by 
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the  probate  court,  and  the  widow  indiTidaally 
execnted  a  deed  of  release,  settlement,  and  com- 
promise, she  wag  thereby  estopped  from  claiming 
.anything  farther  from  the  proceeds  of  the  sale. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  |§  19-21 ;  Dec.  Dig.  «=3l5.] 

3.  Tbubts  $=»365—ENroRCEMENT— Laches. 

C,  who  it  was  claimed  owned  an  interest  in 
mining  claims  under  an  agreement  whereby  de- 
fendant's testator  hdd  the  title  to  such  claims  in 
trost  for  himself  and  C,  died  in  1889.  Defend- 
ant's testator  died  in  1911,  and  the  only  other 
witness  to  the  facts  bearing  upon  C.'s  right  in  the 
claims  died  in  1909.  All  of  the  claims  were  sold 
piior  to  or  in  1906k  C.'s  widow  assigned  her 
ruhts  in  the  claims  to  her  minor  children  in 
lvl2,  having  taken  no  steps  in  the  meantime  to 
enforce  Buch  rights,  except  to  consult  an  at- 
torney in  1911.  She  claimed  that  the  delay  was 
due  to  the  false  and  fraudulent  statements  and 
promises  of  defendant's  testator;  that  C.  was 
not  a  citizen;  that  the  titles  were  bad;  that 
she  ;u)d  her  children  would  eventually  get  all 
that  was  coming  to  them ;  and  that  to  let  the 
facta  be  known  would  result  in  a  loss  of  the 
property— but  it  appeared  that  she  knew  that 
the  statements  concerning  her  husband's  citi- 
lenshlp  were  false,  though  she  did  not  know 
th^  effect|  and  she  concealed  from  her  attor- 
ney her  claim  and  such  promises.  Held,  that  no 
sufficient  excuse  appeared  for  the  delay  in  en- 
forcing her  rights,  and  the  trial  court  did  not  err 
in  holding  that  they  weoe  barred  by  laches. 

[Ed.  Note.— For  other  cases,  see  'Trusts,  Cent 
Dig.  M  56»-678;  Dec.  Dig.  «=>365.] 

Appeal  from  Superior  Court,  Cochise  Comn- 
ty;   Frank  O.  Smith,  Judge. 

Action  by  Mary  Alleen  Cunningham  and 
another,  minors,  by  Emll  Marks,  their  guard- 
Ian,  against  Mary  M.  Costello,  deceased. 
From  a  Judgment  for  plalntiffa  for  insuffi- 
cient relief,  they  appeaL.  Reversed  and  re- 
manded. 

Eugene  S.  Ives,  of  Tucson,  and  0.  Boy 
Morfoot,  of  Bisbee,  for  appellants.  Joseph 
Scott  and  Ben  Goodrich,  Imtb  of  Los  Angeles, 
Cal.,  Elllnwood  &  Ross  and  Williams  &  Flan- 
igan,  all  6t  Bisbee,  and  Lee  O.  Woolery,  of 
Tombstone,  for  appellee. 

CUNNINGHAM,  J.  This  is  an  appeal  by 
the  plaintiffs  from  the  Judgment  involved  in 
the  case  of  Mary  M.  Costello^  as  executrix, 
eta,  appellant,  v.  Mai^  Alleen  Ctinningham 
and  Patricia  Julia  Cunningham,  minors,  by 
and  through  their  guardian,  Emll  Marks,  ap- 
pellees, numbered  1382,  Just  decided,  147  Pac. 
701.  For  the  statement  of  the  facts  we  refer 
to  the  statement  and  opinion  rendered  in 
tliat  cau8& 

[1]  These  appellants  made  no  motion  for  a 
new  trial,  and  they  therefore  waived  all 
questions  triable  upon  a  hearing  of  such  mo- 
tion. As  we  have  ordered  the  Judgment  va- 
Tated  at  the  instance  of  the  appellee  and  in- 
structed the  granting  of  a  new  trial,  a  fur- 
ther consideration  of  the  record  is  unneces- 
sary, but  in  view  of  a  new  trial  we  deem  it 
advisable  to  consider  appellants'  first  assign- 
ment of  error  and  discuss  the  questions  there- 
by rai«!d,  to  a  Umited  extent.  Said  assign- 
ment is  as  follows: 


"The  court  erred  in  adjudging  that  plaintiffs 
could  not  recover  upon  the  assigned  interest  of 
Julia  Cunningham,  because  it  was  found  by  both 
the  jury  and  the  court  that  Costello  at  no  time 
repudiated  the  interest  of  the  heirs  of  Cunning- 
ham, or  any  of  them,  in  the  mining  claims  men- 
tioned in  the  complaint  or  hi  the  prooaeda  of  the 
sales  thereof." 

[2,  S]  In  the  case  of  the  appeal  of  the  de- 
fendant we  have  held  that  the  proceeds  of 
the  sale  of  the  Wagner  group  of  six  mines, 
in  Costello's  hands,  were  as  to  the  Cunning- 
ham claims,  personal  propertj;  that  the  ti- 
tle to  such  interest  vested  upon  the  death 
of  Cunningham  in  the  administratrix  of  the 
estate  of  Cunningham,  and  was  satisfied  by 
the  payment  by  Costello  to  Julia  Cunning- 
ham as  the  representative  of  that  estate,  and 
the  settlement  and  satisfaction  was  approved 
and  confirmed  by  the  probate  court.  By  Iier 
deed  of  release,  settlemoit,  and  compromise, 
made  in  her  individual  capacity,  JuUa  Cun- 
ningham released  all  her  interest  and  claim 
in  and  to  the  said  funds.  She  is  estopped  by 
her  deed  to  claim  anything  further  of  said 
fund.  The  rights  she  claims  in  an  undivided 
Interest  of  the  other  11  mines,  or  any  of 
them,  accrued  to  her  upon  the  death  of  Pat- 
rick Cunningham,  if  at  alL 

Cunningham  died  on  July  1,  1899i,  Upon 
that'  date  Julia  Cunningham's  rights,  as  the 
surviving  widow,  accrued  to  her.  These 
rights,  if  any  existed,  arose  in  two  ways:. 
One  was  an  undivided  one-half  interest  of 
the  estate,  legal  or  equitable,  acquired  by 
Cunningham  in  the  mines  during  the  cover- 
ture, and  owned  at  the  time  of  his  death 
(this  was  her  community  property  right  In 
the  property);  the  other,  was  her  rights  in 
the  separate  property  of  Patrick  Cunnlngr- 
ham,  owned  by  him  prior  to  their  marriage, 
and  was  a  life  estate  in  an  undivided  one- 
third  of  the  mines  so  owned  by  hhn.  Patrick 
and  Julia  Cunningham  married  on  November 
21,  1894. 

James  Rellly,  Martin  Costello,  and  Julia 
Cunningham  were  the  only  witnesses  to  the 
important  tacts  bearing  upon  and  limiting 
Julia  Cunningham's  rights  in  the  properties 
held  by  Martin  Costello  at  the  time  h^r 
rights  accrued  and  becaine  enforceable.  The 
evidence  is  without  <x>nfiict  that  she  took  no 
steps  to  enforce  her  rights ,  until  after  the 
death  of  James  Reilly.  He  died  on  the  8th 
day  of  June,  1909.  The  first  steps  were  tak- 
en Just  prior  to  the  death  of  Costello,  who 
died  on  the  15th  day  of  September,  1911. 
JuUa  Cunningham  executed  bei-  transfer  and 
deed  of  assignment  of  her  rl]ghts  to  the  plaln- 
tilTs  under  date  of  February  24, 1912.  There- 
after this  action  was  commenced.  About  10 
years  elapsed  from  the  date  of  Patrick  Cub-- 
nlngham's  death,  and  therefore  the  rights  of 
JuUa  Cunningham  became  vested  before  Beil- 
ly  died.  Two  more  years  passed,  and  Martin' 
Costello  died.  Another  year  passed  before' 
Julia  Cunningham  conveyed  her  claim-  tO' 
these  plaintiffs.    At  the  time  this  claim  was 
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transferred  about  18  years  had  gone  by, 
and  daring  all  that  time  Jnlla  Cunningham 
made  no  attempts  to  establish  and  enforce 
her  dalin,  other  than  to  employ  an  attorney 
shwtly  before  S^tember  15,  1911.  Her 
claim,  tf  she  had  any,  was  in  the  real  estate 
until  Costello  converted  the  real  estate  into 
money,  and  then,  if  she  ratified  the  conver- 
sion, her  claim  was  against  the  money.  She 
knew  Costello  had  been  paid  all  the  money 
during  the  year  1911,  at  the  time  whm  she 
saw  Costello  at  Tucson  and  when  she  de- 
manded that  he  pay  her.  This  he  refused  to 
da  Nearly  a  year  later  she  made  the  trans- 
fer. She  had  known  since  1006,  when  the 
deeds  were  recorded,  that  the  mines  had 
been  sold,  to  whom,  and  the  amount  of  con- 
sideration received.  Reilly  was  alive  then, 
and  died  about  three  years  later,  but  she 
made  no  effort  to  enforce  her  rights.  Costel- 
lo lived  two  years  after  Reilly  died,  and  five 
years  after  the  last  of  the  mines  were  sold 
and  the  deeds  recorded.  Julia  Cunningham 
contends  that  die  was  lulled  into  resting 
her  claim  by  the  false  and  fraudulent  state- 
ments and  promises  of  Costello,  to  the  effect 
that  Patrick  Cunningham  was  not  a  citizen, 
the  titles  were  bad,  and  that  she  and  her 
children  would  eventually  get  all  that  was 
coming  to  them,  and  that  to  let  these  facts 
be  known  would  result  in  a  loss  of  the  prop- 
erty. Mr.  Pomeroy,  i  21,  voL  6,  Equity  Ju- 
risprudence, ToL  1,  BqnitaUe  Remedies,  says: 

"Hie  true  doctrine  concerning  laches  has  never 
been  more  concisely  and  accurately  stated  than 
in  the  following  language  of  an  able  living 
judge:  'Laches,  m  legal  significance,  is  not  men 
delay,  but  delay  that  worss  a  disadvantage  to 
another.  So  long  as  parties  are  in  the  same 
oimdition,  it  matters  little  whether  one  presses  a 
right  promptly  or  slowly,  within  limits  allowed 
by  law ;  but  when,  knowug  bis  rights,  he  takes 
no  steps  to  enforce  them  until  the  condition  of 
the  other  party  has,  in  good  faith,  become  so 
changed  that  he  cannot  be  restored  to  his  for- 
mer state,  if  the  right  b«  then  enforced,  delay 
becomes  inequitable,  and  operates  as  estoppel 
against  the  assertion  of  the  right.  The  disad- 
vantage may  come  from  loss  of  evidence,  change 
of  title,  intervention  of  equities,  and  other 
causes ;  but  when  a  court  sees  negligence  on  one 
side  and  injury  therefrom  on  the  other,  it  is  a 
ground  for  denial  of  relief.'  The  following  defi- 
nition has  probably  been  more  often  relied  on 
by  recent  cases  than  any  other  proceeding  from 
an  English  judge:  The  doctrine  of  laches  in 
courts  of  equity  is  not  an  arbitrary  or  technical 
doctrine.  When  it  would  be  practically  uniust 
to  give  a  remedy,  either  because  the  party  has, 
by  his  conduct,  done  that  which  might  fairly  be 
regarded  as  equivalent  to  a  waiver  of  it,  or 
when,  by  his  conduct  and  neglect,  he  has,  per- 
haps, not  waiving  that  remedy,  yet  put  the  other 
party  in  a  situation  in  which  it  would  not  be 
reasonable  to  place  him  if  the  remedy  were  aft- 
erward to  be  asserted  in  either  of  these  cases, 
lapse  of  time  is  most  material.'  The  language  of 
an  able  western  court  in  a  very  recent  case 
(Wilson  V.  Wilson,  41  Or.  459,  09  Pac.  923) 
describes  the  ^neral  doctrine  with  notable  ac- 
curacy :  'Several  conditions  may  combine  to  ren- 
der a  claim  or  demand  stale  in  equity.  If  by 
the  laches  and  delay  of  tiie  complainant  it  has 
become  doubtful  whether  adverse  parties  can 
commend  the  .evidenoe  necessary  to  a  fair  pres- 


entation of  the  case  on  theb  part,  or  if  It  ap- 
pears that  they  have  been  deprived  of  any  such 
advantages  they  might  have  had  if  the  claim  had 
been  seasonably  insisted  upon,  or  before  it  be- 
came antiquated,  or  if  they  be  subjected  to  kny 
hardship  that  might  have  been  avoided  by  rea-' 
Eonably  prompt  proceedings,  a  court  of  equity 
will  not  interfere  to  give  relief,  but  will  remain 
passive;  and  this  although  the  full  time  may 
not  have  elapsed  which  would  be  required  to  bar 
a  remedy  at  law.  If,  however,  upon  the  other 
hand,  it  clearly  appears  that  lapse  of  time  has 
not  in  tact  changed  the  conditions  and  relative 
positions  of  the  parties,  and  that  they  are  not 
materially  impaired,  and  there  are  peculiar  cir- 
cumstances entitied  to  consideration  as  excusing 
the  delay,  the  court  will  not  deny  the  appropri- 
ate relief,  although  a  strict  and  unqualified  ap- 
plication of  the  rule  of  limitations  would  seem 
to  require  it.  E>very  case  is  governed  diiefiy  by 
its  own  circumstances.' " 

16  Cyc.  163,  164,  says: 

"Where  a  suitor  before  proceeding  permits 
such  a  lapse  of  time  that  the  evidence  has  be- 
come obscured  or  lost,  relief  will  be  denied  be- 
cause of  the  difficulty  of  doing  justice.  While 
the  rule  requires  for  its  support  no  element  of 
estoppel,  but  is  founded  on  public  policy,  the 
fact  that  the  delay  has  tended  to  defeat  de- 
fendant's power  to  prove  his  right  is  an  addi- 
tional reason  for  its  application.  •  •  •  The 
loss  or  obscuration  of  evidence  will  be  presumed 
from  a  considerable  lapse  of  time.  A  specific 
application  of  the  general  rule  just  stated  is  in 
the  refusal  of  the  courts  to  aiford  relief  to  one 
who  has  lain  idly  by  until  the  important  wit- 
nesses to  the  transactions  involved  have  died. 
Of  course  the  result  is  the  same  where  the  tes- 
timony so  lost  is  that  of  participants  in  the 
transaction,  who  would  be  parties  to  the  suit 
had  they  lived  |  but  where  such  parties  die  there 
are  uauslly  difficulties  presented  in  procuring 
evidence  and  conducting  the  case,  other  than 
those  arising  from  the  loss  of  their  own  testi- 
mony, and  relief  is  denied  toe  that  reason." 

The  ezcoaes  for  the  delay  offered  by  Julia 
Canningham  are  the  false  and  fraudulent 
statements  and  promises  made  by  Costello, 
inducing  her  to  execute  and  deliver  the  deeds 
of  release.  The  statements  relied  upon  were 
concerning  the  citizenship  of  Patrick  Cunning- 
ham. She  knew  they  were  false  when  made 
but  did  not  know  their  effect.  Not  knowing 
the  effect,, she  concealed  her  claim  from  her 
attorney.  The  promises  relied  upon  are 
shown  to  have  not  been  kept.  They  are  not 
shown  to  have  been  false  promises.  They 
could  be  fraudulent  in  effect  by  inducing  Julia 
Cunningham  to  rely  upon  them  to  her  disad- 
vantage. Why  she  concealed  the  promises 
from  her  attorney  does  not  apjiear.  The  ef- 
fect of  the  excuses  is  ignorance  of  the  law 
governing  her  rights.  No  sufficient  excuse 
clearly  appears  from  the  record  justifying 
the  delay,  and  we  cannot  say,  as  a  court  of 
equity,  that  the  trial  court  erred  in  rejecting 
the  <^alm  of  Julia  Cunningham.  The  action 
of  the  lower  court  la  therefore  affirmed  in  this 
particular. 

The  judgment  has  been  vacated,  and  cause 
remanded,  under  our  order  entered  in  case 
No.  1382.    No  further  order  la  necessary. 

BOSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 
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OCBANIO  OOLD  MINING  CO.  t.  STEIN- 
FEU).    (So.  1402.) 
(Supreme  Coart  of  Arizona.     April  17,  1916.) 

1.  Minks  and  Mirvbai.8  «=>112— Liens  roB 
Labob  on  Mining  Ci.aims— "Agent." 

CIt.  Code  1001,  par.  2904,  giving  miner* 
Uen  for  any  sum  unpaid,  does  not  give  a  lien 
to  miners  unless  the  labor  was  done  at  request 
of  tlie  owner  or  his  agent ;  and  a  purchaser,  ob- 
taining an  option  contract,  with  right  to  go  on 
the  mining  claims  and  work  and  develop  the 
same,  is  not  an  "agent,"  and  cannot  authorise 
a  lien  for  his  employes. 

[Ed.  Note. — ^For  other  cases,  aee  Mines  and 
MinenlB,  Cent.  Dig.  {{  283-^ ;  Dec.  Dig.  «s» 
112. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Agent] 

2.  Constitutional  Law  «s»iei  —  Ikpaibino 
Obuoation  or  Oontraots  —  Statutib  — 
CoNsnxronoN. 

The  amendment  to  Civ.  Code  1901,  par. 
280t,  by  Laws  1912,  &  66,  so  as  to  give  tc  em- 
ployes of  a  purchaser  of  mining  property  onder 
an  option  contract  a  lien  for  labor,  cannot  be 
given  a  retroaetiye  operation,  and  canilot  apply 
to  an  owner  who  gave  an  option  prior  to  the 
amendment;  for  otberirise  the  amendment 
wonld  impair  the  obligation  of  a  contract,  in  vio- 
lation of  the  state  and  federal  Constitutions. 

[Ed.  Note. — For  other  eases,  see  Constitutional 
Law,  Gent  Dig.  {§  494,  495 ;  Dec  Dig.  «s»161.] 

Appeal  from  Superior  Court,  Pima  Oonn- 
tjr;  W.  F.  Cooper,  Jud«e. 

Action  by  Albert  Stelnfeld  against  the 
Oceanic  Gold  Mining  Company  and  another. 
From  an  order  granting  a  new  trial,  after 
judgment  against  plaintiff,  defendant  nam- 
ed appeals.  Affirmed,  and  cause  remanded, 
witb  directions. 

Francis  M.  Hartman,  of  Tucson,  for  ap- 
pellant S.  L.  Klngan  and  Charles  Blenman, 
botb  of  Tncson,  tor  aiq;>eUee. 

FRANKLIN,  J.  This  is  an  action  to  fore- 
dose  a  statutory  lien  for  labor  performed 
upon  and  materials  famished  for  a  certain 
group  of  mtning  claims  owned  by  the  api)el- 
lant.  Oceanic  Gold  Mining  Company,  a  cor- 
poration. The  appellee  l»T>ugbt  tbis  action 
as  the  assignee  of  certain  i>ersons  whom  he 
claims  performed  Auch  labor  and  furnished 
such  materials,  in  an  amount  aggregating 
the  sum  of  $8,543.28.  Appellant  and  the 
Imperial  Mines  Company,  a  corporation,  are 
defoidants.  A  trial  was  had,  which  resulted 
in  a  Judgment  against  the  appellee,  refusing 
a  foreclosure  and  decreeing  the  lien  to  be 
null  and  void,  and  on  his  motion  a  new  trial 
was  granted.    The  appeal  is  from  such  order. 

In  the  notice  and  claim  of  lien  it  is  stated 
under  the  oath  of  appellee  that  the  whole  of 
said  labor  was  performed  upon  and  said  ma- 
terials were  furnished  for  the  said  mining 
claims  during  and  after  the  month  of  De- 
cember, 1912,  and  under  a  contract  with  and 
at  the  request  of  the  Imperial  Mines  Com- 
pany, a  corporation,  and  for  which  it  prom- 
ised to  pay,  but  v^lch  it  failed  to  do;  that 
all  of  said  mining  claims,  at  the  time  said 


labor  was  performed  and  materials  furnish- 
ed, were  owned  by  said  Oceanic  Gold  Mining 
Company,  and  said  claims  were  thai  under 
bond  or  option  to  buy,  or  contract  to  pur- 
chase the  same,  from  the  said  Oceanic  Gold 
Mining  Company  to  the  said  Imperial  Mines 
Company — said  bond,  option,  or  contract  per- 
mitting said  Imperial  Mines  Company  "to  go 
upon  said  mining  claims  and  locations  and 
to  work  and  develop  the  same."  The  claim- 
ant also  states  that  the  full  amount  of  $8,* 
643.28  is  still  due  and  owing  to  him  for  all  of 
said  labor  and  material,  over  and  above  all 
just  and  lawful  payments,  offsets,  and 
claims.  The  foregoing  statements  In  the 
claim  of  lien  are  substantially  what  is  al- 
leged in  the  complaint  in  respect  of  the  mat- 
ters which  we  deem  it  necese|iry  to  refer  in 
the  decision  of  this  appeal. 

[1]  The  lien  is  claimed  under  chapter  2, 
title  40,  of  the  Bevised  Statutes  of  Arizona 
of  1901,  and  all  amendments,  thereto,  relat- 
ing to  liens  of  mechanics,  laborers,  and  oth- 
ers. The  bond  or  option  to  buy,  or  contract 
to  purchase,  as  the  instrument  is  designated 
in  the  dalm  of  lien  and  complaint,  is  alleged 
in  the  -complaint  to.  have  been  made  by  the 
Oceanic  Gold  Mining  Company  on  November 
22,  1012,  to  one  Effle  S.  Tyron,  and  by  her 
subsequently,  on  December  23,  1912,  assigned 
to  the  Imperial  Mines  Company.  When  this 
instrument  was  executed  the  law  applicable 
to  a  lien  of  the  kind  in  question  is  found  in 
paragraph  2904  (section  25)  R.  S.  Arizona 
1901.    It  provides: 

"All  miners,  laborers,  and  others  who  may  la- 
bor, and  all  persons  who  may  furnish  material  of 
any  kind,  designed  or  used,  in  or  upon  any  mine, 
or  mining  claim,  and  to  whom  any  sum  is  due 
for  such  labor  or  material,  shall  have  a  lien  up- 
on the  same  for  such  sums  as  are  unpaid." 

This  statute- was  amended  at  the  first  ses- 
sion of  the  First  Legislature  which  statute, 
as  amended,  became  the  law  on  December  6, 
1912,  and  so  far  as  pertinent  to  this  case  is 
as  follows; 

"All  miners,  laborers,  and  others  who  may  la- 
bor, and  all  persons  who  may  furnish  material 
of  any  kind,  designed  or  used,  in  or  upon  any 
mine,  or  mining  claim,  and  to  whom  any  sum  is 
due  for  such  labor  or  material,  shall  have  a  lien 
ution  the  same  for  Such  sums  as  are. unpaid. 
And  said  li^n  for  labor  performed,  or  material 
furnished,  shall  attach  to  said  mine,  or  mining 
claim,  whenever  said  labor  was  performed,  or 
said  material  was  furnished  in  or  upon  said 
mine,  or  mining  claim,  under  any  of  the  follow- 
ing conditions:  1.  •**2.***3.  Un- 
der or  by  virtue  of  a  contract  between  persons 
performing .  said  labor,  or  furnishing  said  mate- 
riel, and  any  person  or  corporation  having  an 
option  to  buy,  or  contract  to  purchase  said  mine, 
or  mining  claim,  from  the  owner  thereof,  where 
said  option  or  contract  permits  the  person,  or 
corporation,  having  said  ■  option  to  buy,  or  con- 
tract to  purcbaie,  to  go  upon  said  mine,  or  min- 
ing claim,  and  to  work  or  develop  the  same." 
Chapter   66,   First   Session,   First    Legislature, 

It  will  be  seen,  therefore,  that  the  law  ap 
amended  was  not  in  effect  at  the  time  of  the 
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execatlon  of  tbe  bond,  option,  or  contract  as 
It  Is  called. 

[2]  We  have  recently  had  this  statute  as 
amended  before  as,  wherein  It  was  songht  to 
have  It  applied  to  a  bond,  or  option,  or  con- 
tract, made  before  the  amendment  went  Into 
effect,  and  after  a  careful  consideration  of 
the  authorities  we  refused  to  give  tbe  amend- 
ment a  retroactive  operation,  for  the  reason 
that  such  an  application  of  the  law  as  amend- 
ed would  be  a  substantial  Interference  with 
the  obligation  of  the  contract  Itself,  and  such 
an  application  of  the  law  Is  prohibited  by 
the  Constitution  of  Arizona,  and  the  Const!- 
tntlon  of  the  United  States.  See  Foltz  y. 
Noon,  146  Pac.  610,  not  officially  reported. 
The  right  to  the  lien  must  be  tested  by  the 
statute  as  It  existed  before  the  amendment 
went  into  effect,  and  under  this  statute  no 
lien  could  be  secured  nnleas  the  labor  per- 
formed and  the  material  famished  was  at 
the  Instance  of  tbe  owner  of  the  property  or 
his  agent.  The  complaint  seeking  to  fore- 
close the  lien  falls  to  show  that  the  labor 
was  performed  and  the  materials  were  fur- 
nished at  the  instance  of  the  owner  of  the 
property  or  his  agent  "The  mere  fact  of 
such  a  contract,  or  option,  or  bond,  by  the 
terms  of  which  the  proposed  purchaser  was 
permitted  to  enter  upon,  work,  and  develop 
the  mines,  with  no  further  or  additional  pow- 
ers over  the  property,  would  not  constitute 
the  proposed  purchaser  the  agent  of  the  own- 
er In  the  employment  of  labor."  Foltz  r. 
Noon,  supra.  There  Is,  therefore,  a  funda- 
mental defect  In  the  complaint,  which  we 
must  recognize  on  this  appeal  as  affording 
no  basis  for  a  judgment  In  favor  of  the  ap- 
pellee. 

The  appellant  also  calls  the  attention  of 
the  court  to  the  dalnr  of  lien,  and  asserts 
that  the  lienor's  (assignee)  demand  is  not  a 
true  statement,  and  does  not  deduct  all  just 
credits  and  offsets,  and  by  reason  of  the  omis- 
sion of  credits  and  the  Inclusion  of  nonllen- 
able  Items  In  tbe  dalm  of  lien,  and  the  blend- 
ing together  of  llenable  and  nonllenable 
Items,  that  such  claim  of  lien  must  be  disal- 
lowed In  toto.  Appellant  Invokes  the  rule 
here,  as  he  did  In  tbe  lower  court,  that  where 
a  lien  claimant  puts  on  record  a  statement  of 
tbe  accoiut  which  he  knows  to  be  untrue,  or 
which,  by  the  exercise  of  reasonable  dili- 
gence, he  could  have  ascertained  to  be  un- 
true, he  loses  his  lien,  dtlng  In  support  of 
such  role  arifl  v.  Clark,  155  Mich.  611.  U9 
N.  W.  1076,  29  L.  B.  A.  (N.  S.)  306,  130  Am. 
St  Bep.  682;  New  Jersey  Steel  &  Iron  Co. 
V.  Boblnson,  85  App.  Dlv.  612,  83  N.  T.  Supp. 
450;  Equitable  Savings  &  Loan  Ass'n  r. 
Hewitt,  55  Or.  329,  106  Pac.  447;  Lynch  v. 
Cronan,  6  Gray  (Mass.)  531;  McPherson  v. 
Walton,  42  N.  J.  Eq.  282,  11  AtL  21 ;  Lewis 
T.  Beeman,  46  Or.  311,  80  Pac.  417 ;  Kendall 
▼.  Fader,  199  ni.  294,  65  N,  E.  3ia 

On  this  appeal,  and  the  disposition  to  be 


made  of  it  we  do  not  feel  called  upon  to 
enter  Into  a  discussion  of  this  contention. 
Tbe  complaint  falls  to  show  that  the  woric 
was  done  or  the  materials  were  fumisbed  at 
tbe  instance  of  the  owner  of  the  property  or 
his  agent  As  we  have  said,  this  Is  a  funda- 
mental defect  and  affords  no  basis  for  a 
foreclosure  of  the  asserted  lien. 

The  order  granting  the  motion  for  a  new 
trial  will  not  be  disturbed,  but  tbe  cause  Is 
remanded,  with  directions  to  sustain  the  gen- 
eral demurrer  to  tbe  complaint 

BOSS,  0.  J.,  and  CUNNINGHAM,  J.,  oon- 
coi. 

'™°'°°°°"  Of  Aril.  Ed) 

CBANE  T.  FBANKLIN.     (Na  1432.) 
(Supreme  Court  of  Arizona.     April  9,   1915.) 

1.  Pleading  «=»166— "New  Matteb"— Stat- 
UTOKT  Pxovisioirs. 

An  answer,  in  an  action  for  tbe  reaaonabl* 
value  of  services  rendered  and  suppIieB  fur- 
nished, which  sets  up  a  contract  different  from 
the  contract  sued  on,  and  which  alleges  per- 
formanoe  thereof,  does  not  allege  "new  matter," 
within  Civ.  Code  1913,  par.  424,  antborising 
defendant  to  allege  new  matter  to  which  plain- 
tiff may  reply. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  321^^^28;   Dec.  Dig.  «=>166. 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  New  Matter.] 

2.  Pleadino  «s>180  — CoMFLAniT  — Bxplt— 
Depabtdbb. 

Where  the  matter  pleaded  in  a  rei^  tends 
to  support  and  justify  the  com^plalnt  the  mat- 
ter is  not  a  departure  in  pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SI  358-384;    Dec.  Dig.  «=3l80.] 

3.  Fbauds,   Statcte   or  «s»123— Lkabb   or 
Real  Estate— Paboi.  Aobeemert. 

A  parol  agreement  for  a  lease  ot  real  es- 
tate for  more  than  one  year  is  void  under  Uis 
Btatnte  of  frauds  (Civ.  Code  1913,  par.  3272, 
and  tbe  mere  fact  that  the  lessee  goes  into 
possession  does  not  thereby  create  a  yearly  ten- 
ancy, and  in  the  absence  of  any  other  agree- 
ment the  tenancy  may  be  terminated  at  will, 
and  the  lessee  may  not  recover  damages  for 
any  breach  of  contract 

[£^.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {|  272-274;   Dec.  Dig.  «=> 

4.  Fkauds,  Stattjte  of  «=>138  —  Pebfobv- 
ANCB  OF  Sbbvices  undeb  Pabol  Contract 

— BaCOVEBT. 

One  who  has  rendered  services  in  execution 
of  a  parol  contract  within  the  statute  of  frauds 
may  recover  on  a  quantum  meruit  the  value  of 
tbe  services,  and  he  is  not  oonduded  by  the 
contract 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  CentDig.  {{  327-333;  DecDig.  <S=>13ai 

6.  Pleadino  «=>180  —  CoMPiiAUiT  —  Beplt— 

Depabtdbe. 

Where,  in  an  action  on  implied  contract 
for  services  rendered  and  supplies  famished, 
defendant  In  bis  answer  set  up  an  express  con- 
tract for  a  lease  of  real  estate  for  one  year,  nod 
alleged  that  the  services  and  Rnpplies  were 
rendered  and  furnished  bv  plaintiff,  pursuant 
to  the  lease,  which  was  fnlly  performed  by  both 
parties,  a  reply  alleging  a  verbal  agreement  for 
a  lease  for  fire  years  and  entry  on  tbe  prem- 
ises by  plaintiff,  and  performance  of  work  oa 
tbe  premises,  and  refusal  of  defendant  to  ex- 
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ccDto  the  lease,  did  not  alletre  matter  coiisti- 
tating  a  dApartnre  firom  the  complaint. 

(£d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  358-384;    Dec.  Dlg^  «=>180.] 

<!.  Apfkal   and    EkaoB   <=3 104a— H  a rit .esb 
Ebsob— Rktubal  to  Stbike  Pleasinos. 
Where  all  the  facts  stated  in  a  reply  were 

provable  onder  the  complaint  refnaal  to  strike 

oat  the  reply  was  not  rsTersible  error. 
[Bd.  Note.— For  other  cases,  see  Appeal  and 

Error.  Cent  Dig.  ||  4U0-41U:   Dec.  Dig.  «=> 

1042.] 

7.  PLEADIRO  «=336-^AXLBOATIOn8  OF  Pabtt— 
COKCI.tJSIVENES8. 

A  party  is  bound  by  allegatioiis  in  his 
pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ||  81-86;  Dec.  Dig.  «=>3e.] 

&  I.ARDLOBO  AKD  TENANT  «S>114  —  EXIST- 
ENCE OF  Rkiation— Tenancy  rBoic  Teab 

TO    YCAB. 

Where  an  oral  agreement  for  a  lease  for 
&Te  years  was  made,  and  the  tenant  went  into 
possesion  of  the  premises  under  the  agreement 
and  continued  in  possession,  though  the. owner 
refused  to  execute  a  lease,  and  served  notice 
that  at  the  end  of  the  year  the  lease  would  be 
terminated,  and  crops  raised  by  the  tenant  dar- 
ing the  year  were  divided,  an  implied  tenancy 
from  year  to  year  was  raised. 

[Ed.  Note. — For  other  casee,  see  Landlord 
and  Tenant  Cent  Dig.  H  373-381;  Dec.  Dig. 
«=>114.] 

■9.  Frauds,  Statute  of  «=>13S  —  Lease— 
Bbeach  OF  Paboi.  Aobeeuentb— Becovebt 
FOB  La  bob. 

Where  defendant  orally  agreed  to  lease  his 
premises  to  plaintiff  for  five  years,  and  plaintiff 
entered  on  the  premises  and  rendered  services 
in  improving  the  same,  and  defendant  refused 
to  execute  the  lease,  and  demanded  possession 
'by  notice  at  the  end  at  the  year,  plaintiff  could 
recover  the  reasonable  value  of  Ms  service*  in 
improving  the  land  for  future  cultivation,  but 
could  not  recover  the  value  of  seed  planted,  or 
labor  furnished  in  planting,  cultivating,  and 
harvesting  the  crops,  where  the  crop*  were  di- 
vided between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  CentDijt.  U  327-333:  DecJ)i«.  «8=»1S8.1 

A]H>eal  from  Superior  Court,  Tavapai 
Omnty;  Frank  O.  Smith,  Judge. 

Action  by  T.  L.  Franklin  against  H.  J. 
■Crane.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

The  appellee  commenced  this  action  to  re- 
■eorer  |1,402  for  services  rendered  and  sup- 
plies furnished  appellant,  at  his  Instance 
and  request,  from  December  6,  1912,  to  Jan- 
uary 6,  1914.  The  defendant  answered,  de- 
nying generally  and  answering  specially,  al- 
leging that  the  services  were  rendered  and 
cupplles  famished  pursuant  to  a  contract  of 
lease  of  a  ranch  for  one  year,  and  alleging 
-that  said  contract  was  fully  performed.  The 
plaintiff  replied  to  the  matters  set  forth  in 
the  answer.  The  defendant  moved  to  strike 
the  reply  upon  the  grounds  of  a  departure. 
The  motion  was  overruled,  and  deftodant 
excepted. 

A  trial  was  had  to  a  Jury,  resulting  in  a 
verdict  for  plaintiff  In  the  sum  of  $540.  The 
defendant  moved  for  a  new  trial.  In  due 
time,  upon  the  grounds  that  the  court  erred 


in  denying  defendant's  motion  to  strike 
paragraph  2  of  plaintiff's  reply;  In  admit- 
ting and  in  rejecting  evidence;  In  cliarging, 
the  Jury  as  to  the  law;  in  refusing  instruc- 
tions requested  by  defendant;  because  the 
evidence  does  not  sustain  the  verdict:  be- 
cause the  verdict  is  contrary  to  the  law  and 
to  the  evidence;  because  the  pleadings  do  not 
support  the  Judgment;  that  a  Judgment  can- 
not be  founded  upon  the  pleadings,  for  the 
reason  the  complaint  and  reply  are  Inconsist- 
ent with  each  other,  and,  construed  together, 
state  facts  which  constitute  no  cause  of  ao* 
tlon;  and  that  the  verdict  is  the  result  of 
passion  and  prejudice  on  the  part  of  the  Jury, 
and  the  amount  of  the  verdict  is  excesstve 
and  not  sustained  by  the  evidence.  The  mo- 
tion was  overruled,  and  a  new  trial  refused. 
In  due  time  defendant  moved  In  arrest  at 
Judgment,  assigning  as  grounds  for  the  mo- 
tion that  the  pleadings  of  the  plaintiff,  con- 
sisting of  the  complaint  and  reply  to  de- 
fendant's special  answer,  considered  togetli- 
er,  do  not  stitte  a  cause  of  action  upon 
which  a  Judgment  may  be  predicated,  with 
other  grounds  not  deemed  lmi>ortant  to  be 
stated  here.  The  court  overruled  the  mo- 
tion, and  entered  Judgment  for  the  plaintiff 
for  $540,  In  accordance  with  the  verdict 
From  the  order  refusing  a  new  trial,  and 
from  the  Judgment,  the  defendant  appeals. 
Other  facts  are  stated  in  the  opinion. 

Anderson  &  Lamson,  of  Prescott,  for  ap- 
pellant Norris  &  Mitchell,  of  Prescott,  for 
appeUe& 

CUNNINGHAM,  3.  (after  stating  the  facts 
as  above).  The  plaintiff  sues,  upon  an  Im- 
plied contract,  to  recover  the  reasonable  val- 
ue of  services  rendered  and  supplies  furnish- 
ed defendant  at  defendant's  Instance  and 
request  The  defendant  pleaded  a  general 
denial;  that  is,  he  answered,  doiylng  the  al- 
lei^atlons  of  the  complaint  setting  forth  the 
cause  of  action.  He  answered  spedaUy,  set- 
ting forth  an  express  contract  of  lease  of  a 
ranch  for  a  term  of  one  year,  entered  into 
between  plaintiff  and  defendant,  and  alleged 
that  the  services  and  supplies,  complained 
of,  were  rendered  and  furnished  by  plain- 
tiff pursuant  to  the  covenants  and  agree- 
ments of  said  contract  of  lease,  and  Uiat  the 
contract  of  lease  was  fully  i>erformed  by 
plaintiff  and  defendant  before  the  commence- 
ment of  this  action. 

The  plaintiff  replied  to  defendant's  special 
answer,  denying  that  plaintiff  and  defendant 
entered  into  a  contract  of  lease  for  one  year, 
but  alleged  the  facts  to  be  that  they  entered 
Into  a  verbal  agreement  for  a  lease  for  five 
years,  and  agreed  "that  the  plaintiff  should 
go  to  said  ranch  as  soon  as  be  could  con- 
veniently arrange  bis  affairs  and  commence 
the  work  of  cultivation  upon  said  premises.*' 
It  is  alleged  that  plaintiff  did  go  on  the 
ranch  on  December  5,  1912,  and  commenced 


^ssFor  otbar  cs—i  sw  same  topic  and  KBT-NUMBSB  In  all  Kej-Nombered  Diiests  snd  Indexes 

Digitized  by  VjOOQIC 


720 


147  PACIFIC  RBPORTBB 


(A1I& 


the  work  of  calttvatliig  the  premises,  "and 
.did  conttnne  the  work  of  clearing,  plowing, 
and  cultivating  the  said  premises  and  the 
raising  and  harvesting  of  crops  thereon,  and 
did  expend  certain  moneys,  as  alleged  in  the 
complaint  herein,  for  the  purchase  of  seed  and 
other  supplies,  all  with  the  full  knowledge 
and  acquiescence  of  the  defendant  •  •  •" 
It  is  alleged  that  the  defendant  refused  to 
grant  plaintiff  the  lease  for  five  years,  con- 
taining the  covenants  and  agreements  un- 
d^stood  by  the  parties,  and  that  defendant 
repudiated  the  contract  at  the  end  of  one 
year,  and,  on  January  6,  1914,  ejected  plain- 
tiff from  the  premises. 

[1]  Appellant  contends  that  the  reply  sets 
forth  facts  that  constitute  a  departure  in 
pleading  from  the  original  cause  of  action 
set  forth  in  the  complaint,  and  that  the  court 
erred  In  refusing  to  strike  out  the  reply  for 
that  reason,  relying  upon  paragraph  424, 
avil  Code  1918.  The  statute  is  as  follows: 
"It  shall  not  be  necessary  for  the  plalntiS  to 
deny  any  special  matter  of  defense  pleaded  by 
the  defendant,  but  the  same  shall  be  regarded 
as  denied  unless  expressly  admitted;  bnt  when 
the  answer  contains  new  matter  the  plaintiS 
may  reply  thereto,  specifically  denying  each  al- 
lemtlon  controverted  by  him ;  and  be  may  also 
allege,  in  ordinary  and  concise  language,  any 
new  matter  not  inconsistent  with  the  complaint 
constituting  an  answer  to  such  new  matter  in 
the  answer." 

The  answer  of  the  defendant  setting  up  a 
contract  for  a  lease  for  one  year,  and  its 
performance,  is  in  legal  effect  an  answer  set- 
ting up  a  different  contract  from  the  con- 
tract sued  upon,  and  Is,  if  established,  a 
complete  defense  to  the  action.  Such  an  an- 
swer does  not  constitute  an  answer  contain- 
ing new  matter,  calling  for  a  reply  under 
the  statute,  supra.  Simmons  v.  Green,  35 
Ohio  St  104. 

[2]  If  the  matter  pleaded  in  the  reply 
tends  to  support  and  Justify  the  complaint, 
such  matter  Is  not  a  departure  in  pleading. 
Fanning  v.  Insurance  Co.,  87  Ohio  St.  344; 
Shirts  V.  Irons,  47  Ind.  445;  9  Cyc.  747. 
The  reply  sets  up  a  verbal  agreement  for 
leasing  real  estate  for  five  years;  an  entry 
and  occupation  of  the  premises  for  one 
year;  the  rendering  of  services  and  furnish- 
ing of  supplies  by  the  lessee,  during  his  occu- 
pancy of  one  year,  In  accordance  with  the 
terms  of  the  verbal  lease;  and  the  termina- 
tion of  the  occupancy  by  the  lessor  at  the 
end  of  one  year.  These  facts  are  asserted  in 
the  reply  in  support  ot  and  as  Justifying,  the 
recovery  upon  an  Implied  promise  to  pay  the 
reasonable  worth  of  the  services  rendered 
and  supplies  furnished  and  not  paid  for. 

[3]  A  parol  agreement  for  a  lease  of  real 
estate  for  more  than  one  year  is  void,  under 
paragraph  3272,  Civil  Code  1913.  Taylor's 
Landlord  ft  Tenant  (9th  E».)  vol.  1,  f  80, 
J).  103,  says: 

"It  has  been  held,  and,  apparently  on  sound 
reasons,  that  the  mere  fact  that  one  goes  into 
possession  nnder  a  lease  for  more  than  one 
year,  void  under  the  statute  of  frauds,  does 
Aot  create  a  yearly  tenancy,   the  lease  vests 


no  term  whatever,  and  In  the  absence  of  any 
other  agreement,  express  or  implied,  the  ten- 
ancy is  at  will  —citing  Reeder  v.  Sayre,  70 
N.  Y.  184,  26  Am.  Rep.  567,  Laughran  v.  Smith, 
75  N.  Y.  209,  and  Talamo  v.  SpitzmiUer,  120 
N.  T.  37.  23  N.  K  980,  8  L.  B.  A.  221.  17 
Am.  St  Rep.  607. 

The  plaintlS  r«idered  services  and  fur- 
nished supplies  under  a  contract  void  under 
the  statute.  The  defendant  exercised  hi» 
undoubted  right  to  terminate  the  tenancy  at 
any  time.  Plaintiff  alleges  that  defendant 
elected  to  terminate  the  tenancy  at  the  end 
of  one  year  and  recovered  possession.  No 
recovery  can  be  had  on  the  contract,  for  the 
reason  that  it  is  void.  No  damages  could  be 
recovered  for  a  breach  of  the  contract,  for 
the  same  reason,  and,  upon  the  same  princi- 
ple, the  contract  being  void,  the  value  of 
plaintifrs  services  rendered  and  supplies  fur- 
nished' cannot  be  cdnduded  by  its  terms. 
Butcher  Steel  Works  v.  Atkinson,  68  111.  421, 
Wonsettler  v.  Lee,  40  Kan.  367,  19  Paa  862. 
Brashear  t.  Rabensteln,  71  Kan.  4S6,  80  Pac. 
950,  WUllams  v.  Bemls,  108  Mass.  91,  U  Am. 
Rep.  318,  Browne  on  Statute  of  Frauds,  118, 
and  many  other  authorities,  support  the  rule. 

[4]  In  Browne  on  Statute  of  Frauds  (di- 
ed in  Butcher  Steel  Works  v.  Atkinson,  su- 
pra) it  Is  said: 

"One  who  has  rendered  services  in  execution 
of  a  verbal  contract  which,  on  account  of  the 
statute,  cannot  be  enforced  against  the  other 
party,  can  recover  the  value  of  the  services  upon 
a  quantum  meruit." 

See,  also,  Shute  t.  Dorr,  6  Wend.  (N.  T.) 
204. 

[{,  •]  In  the  light  of  this  rule,  which  Is  un- 
questionably sound  in  reason  and  Justice, 
plaintiff's  so-called  reply  stated  only  facts 
which  tended  to  support  and  Justify  his  com- 
plaint, and,  when  considered  with  the  com- 
plaint, the  facts  stated  become  mere  matters 
of  inducement,  not  made  the  basis  for  recov- 
ery, and  do  not  state  a  different  or  inconsist- 
ent cause  of  action.  Therefore  the  reply  does 
not  constitute  a  departure.  The  reply  was 
unnecessary,  and  may  have  been  properly 
stricken  out  for  that  reason,  and  still  all  the 
facts  stated  therein  may  have  been  received 
in  evidence  under  the  original  complaint; 
but  a  refusal  to  strike  unnecessary  matters 
from  a  pleading  is  not  ordinarily,  treated  as 
reversible  error,  and  the  necessity  to  treat 
such  refusal  as  reversible  error  does  not  ap- 
pear in  this  record. 

[7, 1]  The  appellant  contends  that  the  evi- 
dence fails  to  sustain  the  verdict,  assigning 
a  number  of  grounds  as  reasons  for  the  er- 
ror. We  will  not  state  them  in  detail,  bnt 
will  discuss  the  questions  raised.  The  con- 
trolling issue  for  trial  was  whether  the 
plaintiff  rendered  services  and  furnished  sup- 
plies with  the  understanding  that  he  would 
have  the  right  to  occupy  and  cultivate  de- 
fendant's lands  for  Ave  years,  and  at  the  end 
of  one  year,  or  a  less  time,  defendant  repu- 
diated the  contract,  thereby  depriving  plain- 
tiff of  the  right  to  further  occupy  and  culti- 
vate the  lands,  and  thereby  receive  compen- 
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satlon  for  his  services  rendered  and  supplies 
fumlutaed,  to  hla  injury. 

Tbfi  evidence  is  without  conflict  tbat  the 
parties  entered  into  a  parol  agreement,  to 
the  effect  tliat  defendant  would  grant  plain- 
tiff a  lease  of  the  ranch  for  a  term  of  five 
years,  and  that  plaintiff  would  go  to  the 
ranch,  as  soon  as  convenient  to  him,  and 
commence  the  cultivation  of  the  lands;  that 
the  crops  to  be  raised  should  be  suitable  tor 
feed  for  use  In  raising  hogs;  that  the  crops 
raised  should  be  divided,  share  and  share 
alike,  upon  the  premises.  Plaintiff  in  his  re- 
ply Is  bound  by  the  allegations  that  he  was 
obligated,  at  his  expense,  to  feed  and  keep 
the  horses  furnished  him  by  defendant,  and 
"that  plaintiff  agreed  with  the  defendant  to 
cultivate  the  said  premises  daring  the  term 
aforesaid,  and  to  deliver  to  the  defendant 
one-half  of  all  the  crops  produced  on  said 
farm  during  said  term,  said  crops  to  be  di- 
vided on  the  premises.  •  •  •"  Plaintiff 
began  bis  occupancy  of  the  premises,  under 
the  iiarol  agreement,  on  December  20,  1918, 
and  commenced  clearing  and  cultivating  the 
lands,  thereby  performing,  as  he  claimed,  his 
part  of  the  parol  contract  in  substantial  con- 
formity with  its  requirements.  Disputes 
arose  from  the  manner  in  which  plaintiff 
was  performing  the  understanding  had. 
Plaintiff  insisted  that  he  was  to  have  cer- 
tain horses,  wagon,  and  farming  tools,  that 
he  should  be  the  Judge  of  the  kinds  of  crops 
planted  and  the  quantity  of  ground  devoted 
to  any  particular  crop,  and  that  he  should 
have  the  use  of  the  dwelling  house  except 
one  room.  On  the  other  band,  defendant  in- 
sisted that  plaintiff  should  plant  alfalfa  seed, 
and  that  plaintiff  should  use  water  for  irri- 
gating the  crops.  Many  other  objections 
were  raised.  Plaintiff  testified  that,  on  May 
25,  1913,  after  some  of  these  disputes  had 
arisen,  when  plaintlfC  had  found  the  wagon 
furnished  him  unsuitable  for  his  work,  he 
was  Informed  by  defendant  that  defendant 
"would  not  do  his  part" — evidently  meaning 
"that  defendant  informed  plaintiff  on  May 
25, 1013,  that  he  (defendant)  would  not  carry 
out  the   verbal  agreement  for   a   five-year 

The  parties  then  attempted  to  come  to  an 
understanding  for  a  flve-year  lease  along 
other  lines  than  first  agreed  upon.  Plain- 
tiff testified  in  substance  that  the  parties 
agreed  that  a  written  lease  was  necessary 
for  the  protection  of  both  parties.  In  this 
connection  he  detailed  what  each  did.  The 
defendant  caused  to  be  prepared  a  written 
lease  and  presented  it  to  plaintiff.  Plaintiff 
tefuMd  to  accept  it  because  of  certain  con- 
dltioim  in  it  not  in  the  original  verbal  agree- 
mettt.  Defendant  admitted  that  his  lease,  as 
written,  contained  at  least  two  provisions 
not  agreed  upon  in  the  original  nnderstand- 
ing.  The  plaintiff  caused  to  be  prepared  a 
written  lease  containing  provisions  modifying 
the  original  agreement,  but  they  were  Intend- 
ed by  plaintiff  to  meet  conditions  insisted  up- 
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on  by  defendant  Plaintiff  presented  this 
lease  to  defendant,  who  refused  to  consider 
it  at  all.    Plaintiff  testified: 

"In  his  lease  [referring  to  defendant's  lease] 
he  was  to  divide  the  crop.  I  divided  tne  crop 
and  presented  him  with  a  written  lease  for  6ve 
years,  and  he  said  he  woaldn't  sign  it,  because 
I  had  put  other  conditions  in  it.  *  *  *  I 
made  another  effort  to  get  a  written  lease. 
•  •  •  This  was  after  I  had  been  there  the 
major  part  of  the  year.  I  tried  on  July  28th 
and  in  October,  I  refused  to  sign  the  one  be 
tendered  me  for  a  reason.  •  •  •  I  refused  to 
sign  his  lease,  and  he  refused  to  sign  mine. 
The  thing  was  at  an  end.  I  conldn  t  go  on 
with  the  rest  of  it.  He  told  me  on  May  26th 
he  would  not  do  his  part.  He  did  liis  part 
during  that  one  year.  He  gave  me  half  of  what 
was  raised  out  there  for  the  one  year.''  He  has 
not  questioned  it  in  any  way,  shape,  or  form." 

It  is  clear  from  plalntilTs  evidence  that  the 
parties  realized  on  May  25,  1913,  that  the 
parol  lease  was  at  an  end.  Certainly  defend- 
ant repudiated  and  thereby  absolutely  ter- 
minated the  contract  under  which  plaintiff's 
occupancy  began,  and  under  which  plaintiff 
had  occupied  and  cultivated  the  premises  np 
to  that  date.  From  that  date  plaintiff's  oc- 
cupancy and  cultivation  was  referable  to  some 
other  contract,  express  or  implied.  Plain- 
tiff testified  that  defendant  "left  me  uninter- 
rupted until  the  end  of  the  year.  He  served 
notice  on  me  through  the  post  office  (during 
November,  1913).  The  notice  said  that  at 
the  end  of  the  year,  whldi  was  December 
20th,  the  lease  would  be  terminated.  I  went 
out  there  in  1912,  which  would  be  one  year 
irom  the  date  I  went  out  there,  but  the 
lease  was  for  five  years."  Plaintiff  evidently 
understood  the  reference  to  the  lease,  in 
the  notice  served  on  him,  to  mean  the  verbal 
lease  for  five  years.  It  could  have  meant, 
and  most  probably  did  actually.  -  mean  and 
have  reference  to,  the  term  of  occupancy 
then  existing.  The  verbal  lease  was  ended 
on  May  25,  1913,  by  defendant's  informing 
the  plaintiff  that  he  (defendant)  would  not 
perform  its  terms. 

Thereafter  the  minds  of  the  parties  never 
met  in  an  understanding  as  to  the  character 
of  the  occupancy,  and  the  occupancy  having 
been  terminated  at  the  end  of  the  year  by 
the  notice  of  defendant  finally  acquiesced  in 
by  plaintiff,  and  the  further  fact  that  the 
crope  raised  by  i^lntlfl  during  that  year 
were  divided  upon  .  the  premises,  each  re- 
ceiving his.  share,  would  raise  in  law  an  Im- 
plied tenancy  from  year  to  year.  Taylor's 
Landlord  &  Tenant  (9th  JBd.)  voL  1,  {  5& 
The  evidence  of  the  plaintiff  is  conclusive 
upon  this  record  that  that  tenancy,  what- 
ever it  may  be  called,  has  terminated  and  Lb 
finally  closed.  The  only  matter  that  we  have 
to  deal  with  pertains  to  the  prior  term  of 
occupancy  beginning  with  December  20, 1912, 
and  aiding  with  May  25,  1913. 

[9]  On  May  25,  1913,  the  defendant  in- 
formed plaintiff  that  he  (the  defendant) 
would  not  further  perform  his  part  of  the 
parol  agreement,  meaning  that  he  would  not 
grant  a  lease  ft»r  five  years.    Defendant  had 
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the  legal  right  to  repudiate  the  parol  agree- 
ment, because  such  agi;eeinent  was  a  lease 
of  real  estate  for  a  period  longer  than  one 
year,  and  was  void  under  the  statute  of 
frauds.  Paragraph  3272,  Clrll  Code  1913. 
While  the  defendant  had  the  undoubted  rl«ht 
to  terminate  the  parol  lease,  as  he  did  on 
the  25th  day  of  May,  1913,  by  doing  so  he 
became  liable  to  plaintiff  upon  an  implied 
promise  to  pay  plaintiff  the  reasonable  value 
of  plalntUTs  services  rendered  upon  the  faith 
of  the  parol  agreement,  for  which  he  receiv- 
ed no  compensation,  because  the  parol  agree- 
ment was  terminated  without  plaintiff's  con- 
sent, and  deprived  him  of  the  right  to  earn 
his  compensation,  and  he  had  no  other  re- 
course. Wonsettler  v.  Lee,  supra;  Brashear 
V.  Rabensteln,  supra;  Williams  v.  Bemls, 
supra. 

This  right  to  recover  does  not  extend  to  the 
value  of  seed  planted,  or  the  labor  and  the 
horse  feed  furnished  In  planting,  cultivating, 
and  harvesting  the  crops,  daring  the  remain- 
ing part  of  that  year,  for  the  reason  plain- 
tiff necessarily  received  compensation  for 
those  things  in  a  division  of  the  crops.  The 
right  to  recover,  if  at  all,  must  arise  from 
the  services  rendered,  by  plaintiff,  in  clear- 
ing the  lands  and  preparing  them  for  future 
planting,  cultivation,  and  harvesting,  because 
he  has  rendered  services  with  that  under- 
standing on  the  faith  of  the  parol  agreement. 
Such  services  were  performed  on  the  faith 
of  a  future  profit  from  planting,  cultivating, 
and  harvesting,  and  when  the  agreement  was 
terminated  the  plaintiff  was  thereby  deprived 
of  the  right  to  earn  the  compensation.  The 
reasonable  worth  of  his  services  so  rendered 
thereby  became  the  measure  of  his  injury. 
The  record  Is  silent  as  to  what  services  of 
the  nature  rendered  are  reasonably  worth. 
Plaintiff  testified  that  his  work  was  worth 
$100  per  month  daring  the  entire  year.  Re 
and  other  witnesses  testified  that  wages  for 
farm  laborers  had  been  paid,  some  at  $25, 
some  at  $30,  and  some  at  $36  per  month,  with 
board,  and  that  board  was  worth  $22.50  per 
month.  The  services  rendered  were  sub- 
stantially such  as  plaintiff  rendered  during 
the  year.  Plaintiff  furnished  his  own  board. 
There  Is  no  dalm  that  plaintiff's  services 
were  of  a  peculiar  nature,  and,  for  that  rea- 
son, of  value  exceeding  that  of  the  highest 
paid  farm  labor  in  that  vicinity,  except  the 
statement  of  plaintiff  that  his  services  were 
worth  $100  per  month.  If  the  Jury  believed 
they  were  worth  at  the  rate  of  $100  per  month 
from  December  20,  1912,  to  May  25,  1913, 
five  months  and  five  days,  then  the  extreme 
amount  plaintiff  could  have  recovered,  for 
the  full  period  of  time,  was  $516.50.  If  the 
Jury  believed  the  other  evidence,  including 
plalntUTs  evidence,  that  plaintiff's  services, 
for  the  said  five  months  and  five  days,  were 
reasonably  worth  as  much  as  the  highest 
paid  wages,  viz.,  $35  per  month  and  board, 


and  that  plaintiff  furnished  his  own  board, 
and  that  board  was  worth  $22.50  per  month, 
then  plaintiff  would  be  entitled  to  recover  the 
sum  of  $297.08.  The  evidence  received,  most 
favorable  to  plaintiff,  would  not  give  him  the 
right  to  recover  a  sum  equal  to  $540,  as 
found  by  the  Jury.  The  evidence,  therefore, 
falls  to  sustain  the  verdict  as  alleged.  The 
court  erred  in  refusing  a  new  trial  for  the 
same  reason. 

The  Judgment  la  reversed,  and  the  cause 
remanded,  with  instructlona  to  grant  a  new 
trUL 

Beversed  and  remanded. 

ROSS,  a  J„  and  FRANEXIN,  3^  ooncnr. 

^^"^^  (16  Arlx.  MO) 

HOOK  V.  HOFFMAN.    (No.  1428.) 
(Supreme  Court  of  Arixona.     April  1015.) 

1.  JUDOKXNT     9=3l7— PkOCKSS    TO     SDaXAIH— 

Publication— Pkatkk  fob  Kkliet. 

The  fact  that  plaintiff,  in  a  suit  in  which 
the  defendant  wag  served  by  publication,  aslu 
for  relief,  which  cannot  be  given  without  per- 
sonal service  or  appearance,  does  not  prevent 
the  court  from  acquiring  jurisdiction  by  con- 
structive service  to  grant  the  relief  tiiat  is 
proper  on  such  service. 

[Ed.  Note.— For  other  cases,  see  Judgement, 
Cent.  Dig.  {{  25-33;   Dec.  Dig.  «=>17.] 

2.  Pbocess  <S=i>S5— Sebvicb  bx  Pobucaxioh 
—Statutes— Validity. 

Civ.  Code  1913,  pars.  447-451,  providing 
for  constructive  service,  which  by  their  terms 
apply  to  all  actions,  are  not  for  that  reason  in- 
valid, when  applied  to  an  action  in  which  con- 
structive service  is  proper. 

lEA.  Note. — For  oUier  cases,  see  Process,  Cent. 
Dig.  i  99;    Dec  Dig.  <8=>85.] 

3.  JtroousNT   «s>17— Pbocbss   to    Subtaik— 
FtJBLiCATiON— Personal  Judouxnt. 

Where  the  defendant  is  served  only  oon- 
structively,  no  personal  judgment  can  be  ren- 
dered, nor  can  the  defendant  be  required  to  do 
some  specific  act,  but  the  action  must  partake 
of  an  action  in  rem. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  25-33;    Dec  Dig.  «=>17.] 

4.  Cobpobations    4=»94  —  "CsxTiFiCAn    or 
Stock." 

"Certificates  for  corporate  stock,"  while  in 
themselves  property  and  transferable  by  indorse^ 
ment,  with  the  elements  of  negotiability,  are 
not  the  shares  of  stock,  bat  merely  evidence  of 
their  ownership. 

[EM.  Note.— For  other  cases,  see  Gorporatiooa, 
Cent  Dig.  {  435 ;   Dec  Dig.  «=394. 

For  other  definitions^  see  Words  and  Phrases, 
First  and  Second  Series,  Certificate  of  Stock.] 

5.  Cobpobations  4=365— "Seiabs  of  Oapitai, 
Stock"- Natube  of  Pbopebtt. 

A  share  of  capital  stock  is  an  intangible 
thing,  technically  known  as  a  chose  in  action, 
being  the  interest  or  right  which  the  owner  has 
in  the  management  of  the  corjioration,  in  its 
surplus  profito,  and  in  its  aaseta  after  dissolu- 
tion. 

[Ed.  Note. — For  other  cases,  see  0>rp<H«tions, 
Cent.  Dig.  {§  165-171;    Dec  Dig.  «=>65. 

For  other  definitions,  aee  Words  and  Phraaea, 
First  and  Second  Series,  Share  of  Stock.] 

6.  Coubts   €=»  17  —  JuBisnicnoN  —  Situs  of 
Pbopebtt. 

All  property  must  have  a  situs  which  gov- 
erns the  jurisdiction  of  oonrta  over  it;    that  of 


•Fgr  other  cues  see  sun*  topic  and  KBT-NUHBBB  la  all  Kay-Numbered  QlgesU  and  InduM 
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real  property  being  always  Szed,  that  of  tangi- 
ble chattels  being  the  place  where  tbejr  happen 
10  lie,  and  that  of  orainary  choses  tn  action 
being  the  owner's  domicile. 

iEd.  Note.— For  other  cases,  see  Court*.  Cent 
;.  U  4&-60,  fi2;  Dec.  Dig.  «=>17.] 

7.  Courts  «=»19  —  Jubibdictior  —  Situs  o# 
Pbopebtt— Shares  or  Stock. 

The  situs  of  shares  of  stock  la  a  corpora- 
tion, as  distinguished  from  the  certiticate,  for 
the  purpose  of  determining  the  jurisdiction  of 
courts,  is  in  the  jurisdiction  where  the  corpora- 
tion was  created,  whose  laws  alone  give  the 
'  shares  any  existence,  though  the  owner  thereof 
is  a  nonresident  of  that  jurisdiction, 

[EU.  Note. — For  other  cases,  see  Courts,  Cent, 
Dig.  H  47-62;   Dec.  Dig.  <S=»19.] 

&  C0BPOBATION8  ^=>507— Sksvice  bt  Publi- 

OATIOK— NaTUBB  or  ACTIOM— OWNKBSHIP  OF 

COBPOBATE  Stock. 

An  actimi  to  determine  the  ownership  of 
shares  of  stock  in  a  domestic  corporation,  which 
have  their  situs  immovably  fixed  within  tue 
state,  is  bo  far  an  action  in  rem  that  the  courts 
of  the  state  may  bind  ail  parties  as  to  the  own- 
ership thereof,  though  such  courts  acquire  ju- 
risdiction over  some  of  the  claimants  only  by 
constructive  service,  especially  in  view  of  Civ. 
Code  1913,  par.  652,  providing  that  a  decree  for 
the  delivery  of  personal  property  may  pass  the 
title  thereto  without  any  act  to  be  done  on  the 
part  of  the  party  against  whom  the  decree  is 
rendered. 

[Eld.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ti  1971-1974,  1976-2000;  Dec  Dig. 
«=>607.1 

9.  C0KPOBATIOR8  «=>SS07— -Sebvice  bt  Pubu- 
CATiON— Natubk  or  AonoN — Seizubk  ov 
Pbopebtt— CoBPOBATK  Stock. 

Since  such  stock  cannot  be  removed  from 
the  partial  jurisdiction  of  the  court  by  the  own- 
er, ft  is  not  necessary  to  the  jurisdiction  that 
it  be  seiaed  under  some  process. 

[BM.  Note.— For  other  cases,  see  CorporationB, 
Cent  Dig.  {{  1971-1974,  197&-2000;  Dec.  Dig. 
<S='507.] 

10.  Actiok  4=>16— Natubb— AcnOHS  ut  Rex 
—"Right  in  Rem" — "Right  in  Pebsonam." 

Actions  in  rem  apply  to  personal  property 
as  well  as  to  realty,  particularly  to  personal 
property  like  shares  in  corporate  stock,  which 
from  its  nature  has  a  fixed  situs,  since  primarily 
a  "right  in  rem"  is  one  available  against  persons 
generally,  while  a  "right  in  personam"  is  one 
available  exclusively  against  certain  or  deter- 
minato  persons. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  S5-03,  282 ;   Dec.  Dig.  <S=9l6. 

For  other  defipitions,  see  Words  and  Phrases, 
Right  In  Bern.] 

11.  AcmoiT  «=»16—Natube—*' Action  Quasi 
IK  Rem"— "ACTiffN  in  Rem." 

Actions  which  seek  to  readi  and  dispose 
of  property  owned  by  the  parties,  or  in  which 
they  Imve  an  interest,  are  not  strictly  "actions 
in  rem,"  which  are  for  the  purpose  of  disposing 
of  the  thing  itself,  without  regard  to  the  title 
of  particular  claims,  but  may  be  termed  "ac- 
tions qnasi  in  rem." 

[Eld.  Note.-~FDr  other  cases,  see  Action,  Cent 
Dig.  H  85-93,  262;    Dec.  Dig.  <8s»16. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Quasi  in  Rem;  also  First  and 
Second  Series,  In  Rem.1 

12.  Courts  «=326— J  oaiSDicnon— Tbbritobi- 
AL  Limits. 

The  courts  of  a  state  have  Jurisdiction  over 
persooa  and  property,  coextensive  with  the  lim- 


its of  the  state,  and  supreme,  except  as  restrain- 
ed by  the  federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SS  82,  83,  88-90;    Dec.  Dig.  <S=26.] 

13.  CONSTITOTIONAI,  Law   ^="809— Oue  Pbo- 

CE88  OF  Law— Action  Against  Nonbesi- 

DENT. 

It  is  not  contrary  to  the  due  process  clause 
of  the  federal  Constitution  for  a  state  court  to 
take  jurisdiction  of  an  action  directed  against 
or  only  affecting  property  located  within  the 
state,  if  reasonable  notice  thereof  is  given  t* 
nonresident  defendants. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {8  929,  930;  Dec.  Vis.  <S=9309.1 

14.  cobpobationb  €=>606— shakes  of  stock 
—Action   to   Detebminb  Ownebship— Ju- 

BISDICTION — PaBTISS. 

In  an  action  against  a  aonresident  defend- 
ant to  determine  the  ownership  of  shares  of 
stock  in  a  domestic  corporation,  the  failure  to 
join  the  corporation  as  defendant,  though  it  may 
render  the  decree  ineffectual,  does  not  deprive 
the  court  of  jurisdiction,  under  Civ.  Code  1913, 
pars.  468  (4),  469,  making  a  defect  of  parties 
a  ground  of  demurrer  or  a  defense  by  answer, 
and  section  400  providing  for  the  bringing  in 
of  additional  parties  necessary  for  a  fuU  deter- 
mination of  the  controversy. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {g  1958-1970;    Dec.  Dig.  «=3506.] 

15.  Cobpobations  «=>502— Shabes  of  Stock 
—Action  to  Determine  Ownebship— Ju- 
BiSDicnoN— Pasties. 

The  fact  that  lis  pendens  does  not  apply  to 
actions  for  corporate  stock,  and  that  such  stock 
may  therefore  be  sold  to  an  innocent  purchase! 
before  trial,  does  not  defeat  the  jurisdiction  of 
the  court  over  an  action  against  a  nonresident 
defendant  to  determine  the  ownership  of  the 
stock  of  the  domestic  corporation,  since  lis  pen- 
dens does  not  aSect  the  question  of  jurisdiction, 
but  only  of  notice. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §S  1933,  1934;    Dec  Dig.  «=>502.] 

Cunningham,  J.,  dissenting. 

Appeal  from  Superior  Court,  Cochise  Conn 
ty;  A.  C.  Lockwood,  Judge. 

Action  by  Jennie  F.  Hook,  individually  and 
as  executrix  of  the  last  will  and  testament 
of  Peter  F.  Hook,  deceased,  against  Herman 
H.  Hoffman.  From  an  order  sustaining  de- 
fendant's objection  to  tbe  jurisdiction  of  the 
court  for  the  reason  that  no  personal  serv- 
ice was  had,  the  plaintiff  appeals.  Reversed 
and  remanded. 

Eugene  S.  Ives,  of  Tucson,  for  appellant 
Ellinwood  &  Rosa,  of  Bisbee,  for  appellee. 

FRANKLIN,  J.  The  defendant  in  this  ac- 
tion Is  a  resident  of  the  state  of  Ohio.  He 
was  served  by  registered  mail,  and  also  had 
actual  notice  by  being  served  personally  in 
that  state  with  a  copy  ot  the  summons  and 
complaint  herein.  The  defendant  appeared 
specially  under  the  statute  for  the  purpose  of 
objecting  to  the  Jurisdiction.  The  ground  of 
objection  being  that  in  this  kind  of  action 
the  court  could  acquire  no  Jurisdiction  of 
tbe  iierson  of  defendant  by  this  mode  of  serv- 
ice, such  service  not  being  due  process  of 
law,  within  the  meaning  of  the  Constitution 
of  Arizona  and  the  Constitution  of  the  United 


^ssFor  other  case*  see  suns  topic  and  KBT-NUMBER  tn  all  Kay-Numbered  Digests  and  iadnes  . 
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States.  The  conrt  sustained  the  objection, 
and  the  appeal  is  prosecuted  from  the  order. 

Criticism  is  made  of  the  allegations  of  the 
complaint,  which  Is  in  two  counts,  and  the 
prayer  for  relief.  But  for  the  purpose  of  de- 
termining the  question  of  jurisdiction  pre- 
sented, we  will  consider  the  complaint  as 
presenting  what  we  bel'ieve  it  was  Intended  to 
present;  that  is,  the  ownership  of  certain 
shares  of  stoc^  in  a  corporation  organized 
and  existing  under  the  laws  of  Arizona,  the 
corporation  having  Its  principal  place  for  the 
transaction  of  business  at  Blsbee,  Ariz.,  and 
certificates  representing  said  stock  being  held 
by  the  defendant.  The  court  should,  we 
think,  look  to  the  substance  rather  than  to 
the  form  of  actions,  or  to  the  manner  in 
which  plalntlflt  may  have  characterized  It, 
and  not,  as  under  the  common-law  procedure, 
pay  strict  regard  to  the  technical  distinction 
between  different  forms  of  action.  1  Corpus 
Juris,  I  133.  It  la  clear  that  in  substance 
the  object  of  the  complaint  seeks  to  estab- 
lish the  ownership  of  the  plaintiff  in  the  stock 
described.  It  is  premature  to  consider  now 
the  sufficiency  of  the  complaint  to  state  a 
cause  of  action,  or  the  difficulties  which  may 
beset  the  platntiil  In  the  progress  of  the 
cause,  should  she  be  successful  in  the  present 
action. 

[1]  There  is  but  one  qnestion,  then,  to  be 
determined:  Is  the  court  enabled  to  obtain 
jurisdiction  in  this  action  to  decide  the  own- 
ership of  the  stock  by  constructive  service  of 
process  upon  the  nonresident  defendant? 
The  mere  fact  that  a  party  asks  a  greater 
measure  of  relief  than  can  be  given  without 
personal  service  does  not  deprive  the  court 
of  jurisdiction  to  grant  such  relief  as  Is  prop- 
er under  constructive  notice.  Very  often, 
especially  in  equity  suits,  parties  ask  for 
more  relief  than  they  are  entitled  to,  but  It 
would  be  a  peculiar  doctrine  to  hold  that  the 
mere  asking  for  too  much  relief  would  be  an 
obstacle  to  rendering  a  decree  to  which  the 
plaintiff  is  entitled.  It  Is  only  necessary  to 
determine  whether,  upon  such  service,  the 
court  can  grant  any  relief  at  all.  Smith  v. 
Smith,  123  Minn.  431,  144  N.  W.  138,  52  L.  B. 
A.  (N.  S.)  1061;  Beeves  v.  Pierce,  64  Kan. 
S02,  67  Pac.  1108;  Porter  Land,  etc.,  t.  Bas- 
kin  (C.  C.)  43  Fed.  323. 

[2]  The  laws  of  Arizona  provide  for  con- 
structive service  of  process.  Paragraphs  447 
to  451  of  the  Revised  Statutes  of  Arizona 
1913  provide,  without  any  qualification  what- 
ever, that,  when  any  party  to  a  suit  shall 
make  affidavit  that  the  defendant  Is  a  non- 
resident of  the  state,  service  of  the  sum- 
mons. If  the  residence  of  the  defendant  be 
Imown  to  affiant,  may  be  made  by  publica- 
tion in  a  newspaper,  and  depositing  in  the 
post  office  a  copy  of  the  summons  and  com- 
plaint, addressed  to  such  defendant  at  bis 
residence.  The  personal  service  of  a  copy  of 
the  summons  and  comprint  upon  such  de- 
fendant out  of  the  state  shall  be  equivalent 


I  to  such  publication  and  deposit  In  tbe  post 
office.  It  also  provides  for  such  service  by 
registered  mail.  Either  of  the  methods  pur- 
sued will  be  effective  as  constructive  notice. 

While  the  statute  quoted  is  general  and 
may  in  terms  apply  to  all  actions.  It  Is  not 
InvaUd  when  applied  to  a  suit  partaking  of 
tbe  nature  of  an  action  In  rem.  Amdt  v. 
Griggs,  184  V.  8.  316,  10  Snp.  Ct  657.  33  K 
Ed.  918 ;  Roller  v.  Holly,  176  U.  S.  398,  20 
Sup.  Ct.  410, 44  L.  Ed.  520 ;  Perkins  v.  Wake- 
man,  86  Cal.  580,  25  Pac.  51,  21  Am.  St.  Rep. 
67 ;  Silver  Camp  M.  Co.  v.  Dlckert,  31  Mont. 
488,  78  Paa  967,  67  L.  R.  A.  940,  8  Ann.  Cas. 
1000. 

[3]  Of  course,  upon  constructive  service 
of  summons,  no  Judgment  against  defendant 
personally  may  be  given;  that  is,  to  de- 
termine merely  the  personal  rights  and  ob- 
ligations of  the  defendant  Nor  can  the  court 
require  the  defendant  to  do  some  specific  act, 
such  as  was  the  effect  of  the  Judgment  in 
Hart  V.  Sansom,  110  IT.  S.  161,  3  Sup.  Ct. 
686,  28  Ij.  Ed.  lOL  In  tliat  case  the  Judgment 
against  a  nonresident  was  based  on  service 
only  by  publication  in  a  newspapa.  Sach 
Judgment  rendered  on  service  by  publication 
against  the  nonresident  defendant  was  beld 
to  be  beyond  tbe  Jurisdiction,  since  it  was 
In  the  ordinary  form  of  a  decree  for  tbe 
removal  by  the  nonresident  defendant  of  a 
cloud  upon  the  plalntUTs  title.  Where  the 
suit  is  brought  against  a  nonresident  by  con- 
structive service,  it  must  partake  of  the  na- 
ture of  an  action  In  rem,  or  Jurisdiction  will 
not  be  acquired  to  render  a  valid  Judgment 
In  fine,  if  the  suit  is  merely  in  personam,  con- 
structive service  upon  a  nonresident  is  inef- 
fectual. Pennoyer  t.  NefT,  86  D.  S.  714,  24 
Ll  Ed.  566w 

Regarding  the  plaintifTs  suit  in  this  aspect 
■^that  it  is  one  brought  for  the  purpose  of 
establishing  her  Interest  in  certain  shares  of 
stock  in  an  Arizona  corporation — we  shall 
first  get  some  general  idea  of  the  nature  and 
characteristics  of  this  t)eculiar  species  of 
property.  We  shall  then  ascertain,  if  pos- 
sible, whether  or  not  tbe  analogies  of  decided 
cases  and  the  principle  of  law  actoating  the 
decision  may  serve  as  our  guide  In  determin- 
ing the  plaintiff's  right  to  maintain  this  ac- 
tion to  Judgment  upon  the  mode  of  service 
adopted.  In  short,  we  shall  strive  to  obtain 
by  the  process  of  abstraction  and  Induction 
some  conception  of  the  ratio  decidendi  or 
principle  to  be  extracted  from  the  Judicial 
decisions  bearing  upon  this  interesting  prob- 
lem. 

[4]  The  distinction  between  shares  of  stock 
and  a  certificate  for  tbe  stock,  which  Is  its 
muniment  of  title  or  mere  evidence  and 
symbol  of  it,  must  be  preserved,  as  also  the 
nature  of  this  proceeding,  else  somewhat  of 
the  matter  may  be  obscure.  "A  certificate  of 
stock,"  Mr.  Cook  says,  'Is  from  one  point 
of  view  a  mere  muniment  of  title,  like  a  title 
deed.    It  is  not  the  stock  Itself,  but -evidence 
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■ot  tbe  ownenihlp  of  the  stock;  that  Is  to  say, 
It  is  a  written  acknowledgmoit  by  tbe  cor- 
poration of  the  interest  of  the  stocldiolder 
In  tbe  corporate  property  and  franchises.  It 
«perates  to  transfer  nothing  from  the  cor- 
poration to  the  stockholder,  bat  merely  af- 
fords to  the  latter  evidence  of  bis  rights.  It 
-should  t>e  clearly  understood  that  the  certif- 
icate is  not  the  stock,  but  merely  written  evl- 
-dence  of  the  ownership  of  stock.  •  •  • " 
Cook,  Corporations  (8th  Sd.)  vol.  1,  {  IS. 
"Stock  is  one  thing  and  certlflcates  another. 
The  former  Is  the  substance,  and  the  latter  Is 
tbe  evidence  of  it"  Bawley  v.  Brumagln, 
33  Oal.  394.  See,  also,  dark  &  MarshaU, 
Private  Corporations,  roL  2,  pp.  1160,  1161; 
Morawetz  on  Private  Corporations,  ||  173, 
226;  Machen,  Modern  Law  of  Corporations, 
I  867.  Jellenik  v.  Huron  Copper  Mining  Co., 
177  U.  S.  1,  20  Sup.  Ct  569,  44  Lu  Bd.  647. 

Certlflcates  tor  stock  are,  of  course,  tan- 
4;lble  property,  and,  owing  to  the  fadllty  with 
whidi  the  shares  may  be  transferred  by  In- 
-dorsement  upon  the  certificate,  they  .have 
become  the  basis  of  commercial  transactions 
in  an  the  large  cities  of  the  country.  While 
not  negotiable  Instruments,  they  are  con- 
-sldered  as  having  many,  if  not  all,  the  ele- 
ments of  negotiability,  or,  as  so  often  ex- 
pressed, a  quasi  negotiability.  "It  may  be 
-said  In  general  that,  by  the  operation  of  the 
law  of  estoppel,  the  purchaser  of  a  certificate 
■of  stock,  in  good  faith  and  for  value,  may 
take  it  free  from  many  claims  of  previous 
holders  which  would  be  allowed  to  come  in, 
in  the  case  of  the  sale  of  an  ordinary  chose 
in  action."  Cook,  Corporation,  {  13.  Inter 
partes,  a  transfer,  however  disconnected 
from  the  certificate,  would  have  the  same 
effect  as  if  indorsed  upon  it  Indeed,  in 
England  tbe  transfer  of  shares  is  usually 
separate  and  distinct  from  the  share  certif- 
icate. But  the  practice  in  America,  having 
-origin  in  convenience  merely,  of  transferring 
shares  by  Indorsement  upon  the  share  cer- 
tificate, has  emphasized  the  Importance  of  the 
share  certificate,  and  naturally  produces  the 
impression  among  business  men  that  the  cer- 
tificate is  the  shares  Instead  of  being  merely 
convenient  evidence  of  ownership  of  shares. 

[5]  Mow  wliat  is  this  kind  of  property  call- 
-ed  shares  of  stock?  It  is  property  of  a  pe- 
culiar kind.  It  is  an  incorporeal  and  in- 
tangible thing.  It  Is  in  the  nature  of  that 
kind  of  property  technically  known  as  choses 
in  action.  Clark  &  Marsliall,  Private  Cor- 
porations, i  376;  Machen,  Modern  Law  of 
Corporations,  |  504.  And  In  general  a  share 
of  the  capital  stock  of  a  corporation  may  be 
-defined  as  the  Interest  or  right  which  the 
owner,  who  Is  called  a  "shareholder"  or 
"stodtholder,"  has  in  the  management  of  the 
-corporation,  and  in  its  surplus  profits,  and, 
«n  a  dissolution.  In  all  of  its  assets  remaining 
after  the  payment  of  its  debts.  Clark  & 
MarstuU,  Id.  In  Plimpton  v.  Bigelow,  93  N. 
y.  602,  In  answering  the  question,  "What  are 


shares  of  stock,  and  what  right  does  tlis 
owner  thereof  enjoy?"  it  is  said: 

"The  right  which  a  shareholder  in  a  corpora- 
tion has  by  reason  of  bis  ownership  of  shares  is 
a  ri^ht  to  participate  according  to  tbe  amount 
of  his  stock  in  the  surplus  pro  fits  of  a  corpora- 
tion on  a  division,  and  ultimately  on  its  disso- 
lution, in  tbe  assets  remaining  after  payment  of 
the  debts." 

Chief  Justice  Shaw  answered  It  when  he 
said  that: 

"The  right  is,  strictly  speaking,  a  right  to 
participate,  tn  a  certain  proportion,  in  the  im- 
munities and  benefits  ot  tbe  corporation;  to 
vote  in  the  choice  of  their  officers,  and  the  man- 
agement of  their  concerns ;  to  share  in  the 
dividends  or  profits;  and  to  receive  an  aliquot 
part  of  the  proceeds  of  the  capital,  on  winding 
up  and  terminating  the  active  existence  and 
operations  of  the  corporation."  Sisher  v.  Es- 
sex Bank,  6  Gray  (Mass.)  378,  878. 

In  what  we  have  to  say,  we  do  not  aspire 
to  mark  precisely  all  distinctions  that  may 
exist  in  these  kinds  of  property  denominat- 
ed certificate  for  stock  and  shares  of  stock, 
nor  is  it  necessary,  in  preserving  the  dis- 
tinction so  far  as  essential  to  the  case  in 
hand,  to  ignore  the  fact  that,  in  the  trans- 
action of  modem  business,  a  purchaser  of  n 
certificate  for  stock  for  value  and  in  good 
faith  in  the  ordinary  course  of  business 
must  t>e  accorded  such  protection  as  may 
be  consistent  with  a  character  of  property 
that  passes  from  hand  to  hand  by  assign- 
ment But  here  it  is  only  necessary  to  em- 
phasize that  such  transactions  do  not  pre- 
clude tbe  courts  of  this  state  in  a  proper 
case  from  entertaining  an  action  which  has 
for  its  subject-matter  the  ownership  of  spe- 
cific shares  of  stock  in  a  corporation  creat- 
ed and  domiciled  here.  To  this  extent  trans- 
actions in  stock  certificates  must  be  sub- 
ordinated to  the  laws  of  this  Jurisdiction. 
Nor  should  the  principle  of  law  be  obscured 
that  shares  of  stock  are  property  of  such 
a  peculiar  nature  that  such  shares  may, 
for  certain  purposes,  have  a  situs  at  two 
separate  places  at  the  same  time.  The  de- 
cisive question  here,  however,  is  to  ascer- 
tain whether  an  action  whldi  has  for  its 
subject-matter  ownership  of  sto(^  should  be 
brought  in  the  home  of  the  holder  of  tbe 
certificate  for  tbe  shares,  or  may  such  ac- 
tion be  brought  where  the  sliares  are  located, 
and  Jurisdiction  obtained  by  constructive 
service. 

[0]  All  property  must  liaTB  its  sltas;  that 
is,  Its  situation  or  location.  Real  estate  has 
always  a  fixed  situs,  while  personal  estate 
has  no  such  fixed  situs.  The  law  rei  sitiB 
regulates  real,  but  not  the  personal,  estate. 
Story,  Conflict  of  Laws,  {  379. 

Beai  property  has  such  a  fixed  situs  be- 
cause it  Is  inimovable  and  indestructible.  It 
must  always  be  and  always  will  remain  in 
the  same  location.  Tangible  chattels,  bow- 
ever,  are  movable  and  also  destructible,  and 
therefore  their  situs  is  ot  the  place  where 
they  may  hai^>en  to  be  at  any  particular 
time.    They  may  be  at  one  place  to-day  and 
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anotber  place  to-morrow,  or  else  bare  been 
totally  destroyed.  But  ordinary  cboses  in 
action  separated  from  the  ownership  thereof 
have  no  local  situs,  and  so  this  kind  of 
property  is  usually  said  to  be  governed  by  the 
law  of  the  place  of  the  owner's  domicile. 
This  is  not  because  they  have  any  local  situs 
In  themselves,  but  because  they  follow  the 
I>er8on  of  their  owner,  and  that  place  is  com- 
monly the  only  place  where  courts  have  Ju- 
risdiction over  him. 

[7]  The  rule  applicable  to  the  situs  of 
shares  of  stock  was  applied  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of 
Jellenik  v,  Hutoa  Copper  Mining  Co.,  report- 
ed in  177  U.  S.  1.  20  Sup.  Ct  669,  44  L.  Ed. 
647.  In  thftt  case,  speaking  of  the  shares  to 
a  Michigan  corporation,  it  was  said: 

"The  certificates  are  only  evidence  of  the 
ownership  of  the  shares,  and  the  interest  repre- 
sented by  the  shares  is  held  by  the  company  for 
the  benefit  of  the  true  owner.  As  the  habita- 
tion or  domicile  of  the  company  is  and  must  be 
in  the  state  that  created  it,  the  property  rep- 
resented by  its  certificates  of  stock  may  be 
deemed  to  be  held  by  the  company  within  the 
state  whose  creature  it  is,  whenever  it  is  sought 
by  suit  to  determine  who  is  its  real  owner." 

The  text  of  Mr.  Cook  is  in  accord  with  the 
Jellenik  Case.    He  says: 

"Legal  proceedings  against  the  stock  may  be 
initiated  at  the  domicile  of  the  corporation.  A 
claimant  of  stock  in  a  corporation  may  insti- 
tute suit  at  the  place  where  the  company  is  in- 
corporated for  the  purpose  of  obtaining  posses- 
sion of  the  stock,  even  though  the  holders  of  the 
stock  are  nonresidents  and  are  brought  into  the 
case  only  by  publication  and  substituted  service. 
The  court  acquires  jurisdiction  over  the  defend- 
ants."   1  Cook  on  Corporations,  {  12. 

Again  the  antbor  says: 

"It  is  a  well-established  principle  of  law 
that  shares  of  stock  may,  for  certain  purposes, 
have  a  situs  at  two  separate  places  at  the  same 
time.  For  the  purpose  of  suits  concerning 
rights  to  its  title,  for  taxation,  and  for  a  few 
other  purposes,  shares  of  stock  follow  the  dom- 
icile of  the  stockholder.  On  the  other  hand,  it 
has  at  the  same  time  a  situs  where  the  corpo- 
ration exists,  and  this  situs  may  be  for  the  pur- 
poses of  suits  concerning  title  to  the  stock,  for 
attachment  and  execution,  and  for  various  other 
similar  purposes." 

The  language  of  Mr.  Cook  Just  quoted  may 
be  reconciled  by  keeping  in  view  the  distinc- 
tion between  the  certificate  for  the  shares 
and  the  shares  themselves.  The  certlfloate 
for  the  stock,  being  tangible  and  movable 
property,  is  presumed  to  accompany  tbe  hold- 
er of  the  legal  title  thereto,  and  each  certifi- 
cate may  so  far  represent  tbe  shares  them- 
selves as  to  give  the  latter  the  situs  of  the 
certificate  for  certain  purposes. 

Speaking  of  the  jurisdiction  over  a  certifi- 
cate as  jurisdiction  over  the  stock,  Clark  & 
Marshal]  have  this  to  say: 

"A  court  can  exercise  jurisdiction  over  a  cer- 
tificate of  stock— that  is,  over  the  certificate 
itself,  as  distinguished  from  the  stock  it  repre- 
sents—if the  certificate  is  within  its  jurisdic- 
tion. For  example,  there  can  be  no  doubt  that 
replevin  will  lie  to  recover  possession  of  a  cer- 
tificate of  stock,  if  the  certificate  is  within  the 
jurisdiction  of  the  court,  although  the  corpora- 
tion may  1<«  in  another  state,  so  that  the  situs 


of  the  shares  of  stock  is  in  the  other  state.  In 
the  nature  of  things,  however,  since  a  certificate 
of  stock  is  not  the  stock  itself,  but  mere  evi- 
dence of  the  stockholder's  interest  in  the  corpo- 
ration—a distinction  which  is  tborou^ly  well 
settled— -inrisdiction  over  a  certificate  of  stock 
can  confer  no  jurisdiction  over  the  stock  itself, 
where  tbe  stoclc  is  not  within  the  jurisdiction  of 
the  court.  The  situs  of  shares  of  stock  is  at 
tbe  residence  of  the  corporation,  and  does  not 
follow  the  certificate.  As  we  have  seen,  the  situs 
of  shares  of  stock  for  the  purpose  of  execution 
or  attachment  is  in  the  state  where  the  corpo- 
ration resides,  and  not  in  tbe  state  where  tbe 
stockholder  resides,  or  where  the  ctnrtificate  may 
be  found,  and,  in  the  absence  of  peculiar  cir- 
cnmstances,  they  cannot  be  taken  in  execution 
or  attachment  in  any  other  state.  Shares  of 
stock  cannot  be  taken  on  execution  or  attach- 
ment by  levying  upon  or  seizing  the  certificate 
only,  and  a  court  can  acquire  no  jurisdiction 
over  stock  by  virtue  of  an  attachment  merely 
because  the  certificate  of  stock  is  within  its  Ju- 
risdiction." Clark  &  Marshall,  Private  Corpo- 
rations, {  378h. 

It  is  apparent  from  a  careful  analysis  of 
the  Jellenik  Case,  supra,  that  the  Supreme 
Court  of  the  United  States  has  announced 
the  doctrine  that,  in  a  suit  to  determine  who 
is  the  real  owner  of  stock  in  a  conwratlon, 
the  stock  may  be  deemed  to  be  immovably 
fixed  in  the  domicile  of  the  corporation,  and 
that,  notwithstanding  the  nonresldence  of  a 
defendant,  who  has  the  evidence  of  such 
ownership,  to  wit,  the  certificate  for  the 
stock,  that  Jurisdiction  to  determine  who  is 
the  real  owner  thereof  may  be  obUined  by 
constructive  service.  The  Jellenik  decision. 
In  the  feature  pertaining  to  constructive 
service,  was  based  upon  the  act  of  Mardi  3, 
1875  (chapter  137,  {  8,  18  Stat  472  [U.  S. 
Comp.  St.  1901,  p.  613]),  authorizing  a  Unit- 
ed States  court  to  obtain  Jurisdiction  of  de- 
fendants by  publication  of  notice  or  service 
of  process  outside  of  its  territory  In  an  ac- 
tion "to  enforce  any  legal  or  equitable  Hen 
upon,  or  claim  to,  or  to  remove  any  Incum- 
brance or  Uen  or  cloud  upon  the  title  to  real 
or  personal  property  within  the  district 
where  such  suit  la  brought"  This  statute  is 
similar  in  Its  essentials  and  grounded  upon 
a  sense  of  the  same  public  policy  as  those  of 
tbe  several  states  authorizing  substituted 
service.  The  statute  and  decision  applying 
it  being  in  accord  with  the  public  policy 
found  In  the  enactments  of  most,  if  not  all, 
of  the  states,  which  requires  the  status  of 
its  inhabitants  and  their  rights  of  property 
localized  within  their  respective  territorial 
dominions  to  be  settled  by  the  tribunals  of 
such  locality,  and  that  the  inhabitants  of  a 
state  or  district  of  the  United  States  may  not 
be  compelled  to  go  elsewhere  to  litigate  such 
questions  with  persons  not  subject  to  such 
local  Jurisdiction. 

In  tbe  Jellenik  Case,  suit  was  brought  In 
a  United  States  court  for  a  district  In  Midil- 
gan  by  certain  stockholders  in  a  Michigan 
corporation  against  the  corporation  and  cei^ 
tain  nonresident  defendants.  It  was  charg- 
ed that  hy  reason  of  certain  fraudulent 
transactions  set  forth  in  the  bill  In  equity, 
the  nonresident  defendants  had  acquired  the 
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legal  title  to  certain  shares  of  the  capital 
iitoc-k  of  the  company  owned  by  the  com- 
plainants, who  prayed  to  be  reinstated  as 
full  owners  of  the  legal  and  equitable  title 
to  the  shares.  Service  on  the  nonresident 
defendants  was  had  by  pablicatlon,  but  they 
did  not  appear,  and  the  district  court  dis- 
missed the  bin,  saying  it  was  powerless  to 
afford  any  effective  aid  to  the  complainants. 
The  Supreme  Ck>urt  set  aside  the  order  dis- 
missing the  action  and  remanded  the  case, 
with  directions  to  the  lower  court  to  pro- 
ceed, holding  that  the  complainants  were  en- 
titled to  the  relief  asked  on  the  ground  that 
the  sto<ft  must  be  regarded  as  legally  situate 
In  Michigan,  and  therefore  within  the  Juris- 
diction of  the  court,  although  the  defend- 
ants, the  legal  owners  of  It,  were  residents 
of  other  states  and  had  not  appeared.  Jel- 
lenlk  T.  Hnron  Cower  Mining  Co.,  177  U.  S. 
1,  20  Sup.  Ct  569,  44  L.  Ed.  647.  See,  also. 
Smith  V.  Smith,  123  Minn.  431,  144  N.  W.  138, 
52  L.  R.  A.  (N.  S.)  1061;  Jones  v.  Gould, 
149  Fed.  153,  80  C.  C.  A.  1;  McKane  v. 
Burke  (C.  C.)  132  Fed.  688;  Gamble  v.  Daw- 
son, 67  Wash.  72,  120  Pac.  1060,  Ann.  Cas. 
1913D,  501 ;  People's  National  Bank  v.  Cleve- 
land, 117  Ga.  908,  44  S.  E.  20;  Patterson  t. 
Parmlngton  St.  By.  Co.,  76  Conn.  628,  67 
Atl.  853 ;  Fahrig  v.  Milwaukee,  etc.,  Brewer- 
ies, 113  111.  App.  525;  Fowler  v.  Jenks,  00 
Minn.  74,  95  N.  W.  887,  96  N.  W.  914 ;  An- 
drews v.  Guayaquil,  etc.,  R.  Co.,  69  N.  J. 
Eq.  211,  60  Atl.  568;  Sohege  v.  Singer  Mfg. 
Co.,  73  N.  J.  Eq.  567,  68  AO.  64. 

[I]  In  the  Instant  case  we  have  an  action 
railing  upon  the  courts  of  this  state  to  de- 
termine who  Is  the  real  owner  of  certain 
shares  of  the  capital  stock  of  a  corporation 
organized  under  and  having  Its  dMuiclle  in 
this  Jnrisdlctlon,  and  the  capital  stock  of 
which  is  property  existing  only  by  virtue  of 
the  laws  of  this  state,  and,  notwithstanding 
a  certificate  for  the  stock  is  treated  for  some 
purposes  as  property  of  a  quasi  negotiable 
character,  the  stock  Itself,  by  the  very  law 
that  created  It,  can  only  be  transferred  on 
the  books  of  the  company  in  this  state.  We 
feel  convlhced  that  such  an  action  is  bo  far 
an  action  in  the  nature  of  a  proceeding  in 
rem  that  it  authorizes  the  courts  of  this 
state,  so  far  as  such  property  is  affected 
only,  to  bind  all  i)er8ons  with  respect  to 
their  interest  In  sacb  property  upon  giving 
them  reasonable  notice  in  the  manner  pre- 
scribed by  law.  The  res  being  within  the 
jurisdiction  of  the  court,  and  immovably 
sltoate  in  snch  Jurisdiction,  the  substituted 
service  will  give  such  Jurisdiction  over  the 
person  of  the  nonresident  defendant  as  to 
bind  him  in  the  determination  of  the  owner- 
ship of  the  res, 'provided  that  the  property  be 
either  seized  into  the  possession  of  the  court 
or  brought  within  Its  grasp  by  suitable  al- 
legations In  the  complaint.  Especially  is  this 
to  where  by  statute  expressly  or  impliedly 
the  decree  of  the  court  may  operate  as  a 


conveyance  of  the  property.    Paragraph  652 
of  the  Civil  Code  of  Arizona  provides: 

"When  the  judgment  is  for  the  conveyance  of 
real  eatate,  or  for  the  delivery  of  personiil  prop- 
erty, the  decree  may  pass  the  title  to  such  prop- 
erty without  any  act  to  be  done  on  the  part  of 
the  party  against  whom  the  judgment  is  ren- 
dered." 

The  following  authorities  may  also  be  con- 
sulted: Loalza  ▼.  San  Francisco,  86  Cal.  11, 
24  Pac.  707,  9  I^  R.  A.  376,  20  Am.  St  Rep, 
197;  26  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
p.  132;  Epperly  ▼.  Ferguson,  118  Iowa,  47, 
91  N.  W.  816;  Wait  t.  Ken  River  M.  M.  & 
D.  Co.,  157  cal,  21,  106  Pac.  08. 

[9]  Where  the  property  Is  movable  and  de- 
structible, there  may  be  good  reason  for  seis- 
ing it  into  the  possession  of  the  court,  so 
that  the  final  Judgment  may  have  something 
to  operate  upon ;  but  where  the  res  Is  im- 
movable property  within  the  Jurisdiction  of 
the  court,  and  Is  brought  within  Its  grasp  by 
being  made  the  subject-matter  of  the  action, 
and  the  object  of  the  action  is  to  reach  and 
dispose  of  such  property  or  some  interest 
therein,  the  nonresident  defendant  having 
actual  notice  thereof  by  being  served  out  of 
the  state  personally  with  a  copy  of  the  sum- 
mons and  complaint,  it  would  appear  that 
the  necessity  for  a  seizure  of  the  res  is  want- 
ing. The  views  we  have  expressed  are  fully 
consistent  with  the  principle  recognized  in 
Pennoyer  t.  Neff,  95  U.  S.  714,  24  L.  Ed.  565. 
That  Jurisdiction  to  hear  and  determine  in 
this  class  of  cases  may  be  obtained  wholly 
and  entirely  by  substituted  service,  see  Amdt 
V.  Griggs,  134  U.  S.  316,  323,  10  Sup.  Ct.  557, 
33  L.  Ed.  918 ;  Corson  v.  Shoemaker,  65  Minn. 
386,  398,  67  N.  W.  134 ;  Shepherd  v.  Ware,  46 
Minn.  176,  48  N.  W.  774,  24  Am.  St.  Rep. 
212 ;  Bennett  v.  Fenton,  41  Fed.  286,  10  L.  R. 
A.  600 ;  Perkins  v.  Wakeham,  86  Cal.  580,  25 
Pac.  51,  21  Am.  St.  Rep.  67 ;  Lane  ▼.  Innes, 
43  Minn.  141,  46  N.  W.  5;  Robinson  v.  Kind. 
23  Ner.  330,  340,  47  Pac.  1,  977 ;  Ormsby  v. 
Ottman,  86  Fed.  496.  29  C.  C.  A  295 ;  Porter 
Land  te  Water  Co.  ▼.  Baskin,  43  Fed.  328; 
Gallun  V.  WeU,  116  Wis.  236,  02  N.  W.  1091 ; 
Gassert  ▼.  Strong,  38  Mont.  18,  98  Pac.  497 ; 
Brown  Iron  Works  v.  George  B.  Swift  Co., 
53  Ind.  App.  630,  100  N.  E.  584,  SCO;  also 
extended  note  to  Hollander  v.  Central  M.  & 
S.  Co.,  109  Md.  131.  71  AtL  442,  annotated  In 
23  Ia  R.  A  (N.  S.)  1136. 

[II]  The  Pennoyer  Case  was  a  mere  per- 
sonal action  In  which  a  purely  personal  Judg- 
ment for  the  recovery  of  a  money  demand 
was  sought  and  given,  and  u[>on  notice  given 
merely  by  publication  and  without  a  seizure 
of  specific  property;  the  lack  of  reasonable 
notice  by  such  a  method  being  strongly  em- 
phasized. The  eminent  Anterican  Jurist  who 
wrote  that  decision  spoke  for  the  court  in 
Galpln  V.  Page,  Fed.  Cas.  No.  6,206,  which  la 
dted  in  the  Pennoyer  Case.  In  the  Galpln 
Case  Judge  Field,  after  alluding  to  the  au- 
thority of  courts  being  necessarily  clrcum' 
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scribed  by  the  limits  of  the  aoverelgnty  cre- 
atlng  them,  said: 

"But  over  property  and  persons  within  those 
limits  the  authority  of  the  state  is  supreme,  ex- 
^pt  aa  restrained  by  the  federal  Constitation. 
When,  therefore,  property  thus  situated  is  held 
by  parties  resident  without  the  state,  or  absent 
from  it,  and  thus  beyond  the  reach  of  the  pro- 
cess of  its  courts,  the  admitted  jurisdiction  of 
the  state  over  the  property  would  be  defeated, 
if  a  substituted  service  upon  the  parties  were 
not  permitted.  Accordingly,  under  special  dr- 
cumstances,  upon  the  presentation  of  particu- 
lar proofs,  substituted  service,  in  lieu  of  per- 
sonal service,  is  allowed  by  statute  in  nearly  all 
the  states,  so  as  to  subject  the  property  of  a 
nonresident  or  absent  party  to  such  disposition 
by  their  tribunals  as  may  be  necessary  to  pro- 
tect the  rights  of  their  own  citizens.  •  *  • 
But  so  far  as  the  statute  authorizes,  upon  such 
substituted  service,  a  personal  judgment  againat 
a  nonresident,  except  as  a  means  of  reaching 
property  situated  at  the  time  within  the  state, 
OF  affecting  some  interest  therein,  or  determin- 
ing the  status  of  the  plaintiff  with  respect  to 
such  nonresident,  it  cannot  be  sustained  aa  a 
legitimate  exercise  of  legislative  power." 

Judge  Field,  In  the  progress  of  the  opinion, 
puts  suits  In  rem  Into  four  classes,  thus: 

"First,  those  which  are  directed  primarily 
against  particular  property,  and  are  intended 
to  dispose  of  it  without  inference  to  the  title 
of  individual  claimants;  second,  those  which 
are  instituted  to  determine  tbe  status  of  par- 
ticular property  or  persons;  third,  those  which 
are,  in  form,  personal  suits,  but  which  seeli  to 
subject  property  brought  by  existing  lien  or  by 
attachment,  or  some  collateral  proceeding,  under 
the  control  of  the  court,  so  as  to  give  effect  to 
the  rights  of  the  parties;  and,  fourth,  those 
which  seek  to  dispose  of  property,  or  relate 
to  some  interest  therein,  but  wiiich  touch  the 
property  or  interest  only  throngh  the  judgment 
recovered." 

After  giving  an  illustration  of  each  class, 
but'  not  pretending  to  comprehend  all,  the 
court  proceeds: 

"The  third  and  fourth  classes  mentioned  are 
not  strictly  proceedings  in  rem ;  but,  so  far  as 
they  affect  property  in  the  state,  they  are  treat- 
ed as  substantially  such  proceedings." 

Actions  in  rem  apply  not  only  to  realty, 
but  to  personal  property.  In  Woodruff  v. 
Taylor,  20  Vt  65,  73,  the  court  said: 

"But  proceedings  in  rem  may  be  and  often 
are  upon  personal  chattels,  directly  declaring 
the  right  to  them." 

Primarily  rights  In  rem  are  those  which 
avail  against  persons  generally,  and  rights 
in  personam  are  those  which  avail  exclusive- 
ly against  certain  or  determinate  persons, 
and  the  duties  which  correlate  with  rights  In 
rem  were  negative  (that  is  to  say,  the  duty 
to  forbear  or  abstain),  and  the  obligations 
which  correlate  with  rights  in  personam  some 
were  negative,  but  some,  and  most,  were  pos- 
itive (that  is  to  say,  obligations  to  do  or  per- 
form). This  distinction  pervades  the  writings 
of  the  Roman  lawyers,  and  these  terms  wen 
devised  to  comprehend  a  division  of  civil  ac- 
tions according  to  the  nature  of  the  duties 
to  be  enforced.  Ownership  or  property  la 
given  as  an  instance  of  a  right  in  rem,  as  a 
species  of  Jus  in  rem,  and  in  an  action  to 
vindicate  this  "Jus  in  rem"  we  catch  histor- 
ically a  marked  distinction  observed  In  kinds 


or  sorts  of  property,  as  it  has  the  attribute 
of  movability  or  immovability.  The  distinc- 
tion between  real,  or  immovable  and  inde- 
structible property,  and  personal,  or  movable 
and  destructible  property,  which  rana  all 
through  our  law,  is  thus,  in  a  measure,  an 
accidental  development  in  the  evolution  of 
actions.  73ie  Roman  law  had  its  actions 
which  partook  of  the  nature  of  both  an  ac- 
tion in  rem  and  an  action  in  peisonam,  or, 
in  other  words,  actions  to  vindicate  the  kinds 
of  rights  comprehended  in  a  blending  of  the 
expressions  "Jus  in  personam"  and  "Jus  ad 
rem."    Mr.  Austhi  says: 

"All  rights  in  personam  are  rights  to  acts  and 
forbearances  and  nothing  more.  Tbe  species 
of  rights  which  have  been  termed  jus  ad  rem 
form  no  exception.  What  has  been  styled  jus 
ad  rem  is  an  elliptical  expression,  and  is  more 
properly  rendered  Jus  ad  rem  acqairendam,  or, 
still  more  completely,  jus  in  personam  ad  jua 
in  rem  acquirendum.  That  is  to  say,  the  per- 
son entitled  has  a  right,  availing  against  a  de- 
terminate person,  to  the  acqui8iti<»i  of  a  right 
availing  against  the  world  at  large,  and,  by  con- 
sequence, nis  right  is  a  right  to  an  act  of  con- 
veyance or  transfer  on  the  part  or  the  person 
obliged."    Austin's  Jurisprudence,  |  62& 

So,  too,  the  English  lawyers  were  compel- 
led to  make  a  division  of  actions  and  to 
classify  their  actions  which  partook  of  the 
nature  of  both  real  actions  and  personal  ac- 
tions. Accordingly,  as  in  Blackstone,  actions 
were  dassifled  as  real,  personal,  and  mixed, 
because  the  two  classes  of  actions,  real  and 
personal,  were  not  comprehensive  or  satis- 
factory, so  this  triple  division  of  civil  ac 
tlons  waa  introduced,  and  a  class  called  mix- 
ed actions  added.  "  'Mixed'  is  a  blessed 
word,"  say  the  historians  of  our  early  law. 
"Tbe  impatient  student  who  looks  down  up- 
on medieval  law  from  the  sublime  heights  of 
'general  Jurisprudence'  will  say  that  most  of 
pur  E^ogllab  actions  are  mixed  and  many  of 
them  very  mixed."  2  PoU.  &  Malt  Hist  Eng. 
Law  (2d  Ed.)  572.  For  an  interesting  dlscns- 
slon  of  the  distinction  between  in  rem  and  in 
in  personam,  see  1  Austin,  Jurisprudence 
(Campbell's  Ed.)  408  et  seq.,  in  which  the 
Jus  in  rem  is  contra  distinguished  to  Jus  in 
personam,  and  In  which  the  somewhat  ob- 
scure and  ambiguous  expression  "Jus  in  rem," 
when  standing  by  itself,  catches  a  borrowed 
clearness  from  the  expression  "Jua  in  per- 
sonam," to  which  it  is  opposed. 

Another  learned  author  says: 

"Turning  to  the  actions  in  rem,  Bracton 
brings  with  him  from  his  excursion  into  Roman 
law  only  the  expression  itself,  'actio  in  rem,' 
and  one  or  two  ideas  which  lie  plainly  on  the 
surface.  Thus  he  perceives  that  the  action  is 
not  based  u^n  obUgation  in  the  Roman  sense, 
and  that  the  plaintiff  demands  a  certain  thing, 
not  the  value  or  equivalent  of  it.  But  Bractoo 
goes  further  than  this,  and  in  a  bold,  though 
apparently  casual,  utterance  restricts  the  action 
in  rem  in  English  law  to  the  recovery  of  immov- 
ables (real  property)  and  interests  incident 
thereto,  such  aa  the  right  of  advowaon  and  right 
of  coomion.  Tliis  departure  of  Bracton  from 
Roman  ideas  was  perhaps  due  to  a  mere  caprice 
of  independence  rather  than  to  any  necessary 
distinction  between  the  Roman  and  English  law 
of  actions.    This  whim  of  Bracton,  if  it  were 
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a  mere  whim,  haa  bad  far-reaching  effects,  and 
the  marks  of  it  are  .found  to-day  in  that  distinc- 
tion between  real  and  personal  property  which 
is  peculiar  to  English  law.  What  reason  does 
he  give  for  the  proposition  that,  in  English  law, 
an  action  for  the  recovery  of  a  specific  chattel 
cannot  be  an  action  in  rem?  'If,'  says  be,  'the 
thing  sought  to  be  recovered  la  a  movable,  such 
as  a  lion,  ox,  ass,  garment,  or  other  thing  deter^ 
mlnable  by  weight  or  measure,  it  would  seem 
at  first  sight  that  the  action  would  be  in  rem 
rather  than  in  personam,  because  a  specific 
thing  is  sought,  and  because  the  possessor  is  in 
duty  bound  to  restore  the  thing  sued  for.  But, 
on  the  contrary,  the  action  wiU  be  in  personam 
only  becaose  he  frixm  whom  the  recovery  is 
•ought  is  not  held  exactly  to  the  restoration  of 
the  thing,  but,  in  the  alternative,  either  to  the 
retnm  of  the  thing  or  its  value ;  and,  by  paying 
the  value  only,  he  will  be  discharged  whether 
the  thing  is  produced  or  not.'  Bracton  here 
clearly  missed  the  true  principle  of  classifica- 
tion, for,  instead  of  det^mining  the  nature  of 
the  action  bv  the  duty  which  it  is  brought  to 
enforce,  he  onds  the  criterion  in  the  nature  of 
the  redressi  which  was  to  be  or  might  be  ob- 
tained. It  would  seem  that  the  proposition  to 
which  he  was  here  committing  Bnglish  law  was 
a  principle  enoneoosly  deduced  from  the  fact 
that,  in  writs  of  debt  in  the  detinet,  tiie  plain- 
tiff was  required  to  state  the  value  of  the  chat- 
tel sued  for.  To  state  the  value  was  certainly 
highly  proper,  and  indeed  necessary,  for  It  might 
tnaspire  that  the  chattel  was  lost  or  destroyed, 
•r  animal  dead,  in  which  case  it  could  not  be 
restored.  Movahles  are  necessarily  destructible, 
but  this  furnishes  no  reason  why  the  action 
for  their  recovery  should  not  be  classed  aa  an 
action  in  rem.  In  Roman  law  the  drcnmatanoe 
tliat  the  plaintiff  might  be  compelled,  as  a  last 
resort,  to  accept  a  money  compensation  instead 
of  the  diattel  sued  for  did  not  result  in  chang- 
ing the  action  from  one  category  to  another. 
It  still  remained  an  action  in  rem  because  of  the 
nature  of  the  fundamental  duty.  If  the  de- 
fendant failed  to  restore  the  thing,  he  was  con- 
demned to  pay  its  value  as  damages.  If  Brac- 
ton had  been  content  faithfully  to  copy  from 
the  Boman  sources,  he  could  have  said  with 
perfect  consistency  that  detinue  is  an  action 
In  rem,  and  that  it  based  directly  on  ownership. 
Instead  of  this,  onr  law  of  ownership  in  chat- 
tels blunders  around  for  two  or  three  centuries, 
and  the  .right  due  to  the  subject  has  hardly  yet 
been  discovered.  From  the  viewpoint  whidi 
dassifles  according  to  the  nature  of  the  duties 
to  be  enforced,  a  triple  division  of  actions  is 
the  only  proper  one— actions  based  on  owner- 
ship, actions  ex  contractu,  and  actions  ex  ddic- 
to.  The  actions  based  on  ownership  might  be 
called  proprietary  actions,  or,  to  use  a  Roman 
term,  reCuperatory  actions.  There  is  no  reason 
in  nature  or  law  why  the  proprietary  actions 
should  be  restricted  to  actions  for  the  recovery 
of  immovable  property,  but  such  was  tlie  result 
of  Bracton's  theory.  The  English  law  conse- 
quently acknowledged  no  purely  proprietary 
writ  for  chattels;  and  detinue,  which  ought  by 
all  means  to  have  been  placed  in  this  lost  cate- 
gory, has  since  wandered  around  among  the 
commdB-law  actions,  unable  to  find  its  proper 
place  in  the  procedural  system.  Bracton  and 
those  who  came  after  him  would  have  it  that 
the  only  actions  in  rem  were  those  brought  to 
vindicate  a  right  to  immovables.  The  action 
in  rem,  being  thus  permanently  associated  with 
real  property,  came  to  be  spoken  of  as  a  real 
action."  Street,  Foundations  of  Legal  Uability, 
rot  3,  p.  30. 

[11]  Wltile,  properly  speaking,  acti<»8  or 
proceedings  in  rem  are  against  the  thing  it- 
•elf,  and  for  the  purpose  of  disposing  thereof 
without  reference  to  the  title  of  particular 
claimants,   the  term   has  in  a  larger  and 


broader  sense  been  applied  to  certain  actions 
and  proceedings  between  parties,  where  the 
object  is  to  reach  and  dispose  of  property 
owned  by  them  or  in  which  they  have  an  in- 
terest; but,  as  these  are  not  strictly  in  rem, 
they  have  frequently  and  more  properly  been 
termed  quasi  in  rem,  or  in  the  nature  of  ac- 
tt<A8  or  proceedings  in  rem.  1  Corpus  Juris, 
I  171,  In  Rem  and  in  Personam.  See,  also, 
Cyc.  VOL  1,  pp.  780,  781. 

The  appellee  reviewing  the  cases,  and  aft- 
er abstractlDg  therefrom  the  pecullaritiee  of 
the  particalar  case  before  the  court,  pro- 
ceeds to  tear  them  into  very  tatters.  It  is 
urged  that  muA  cases  are  not  in  point,  be- 
canse  the  subject-matter  of  the  action  was 
either  real  estate,  immovably  situate  within 
the  state,  or,  if  personal  property,  it  was 
seized  into  the  possession  of  the  court,  or, 
where  the  subject-matter  of  the  action  was 
shares  of  stock  the  coriwration  itself  was 
brought  before  the  court,  or  the  stock  has  In 
some  manner  been  directly  attached,  im- 
pounded, or  sequestered  to  await  the  court's 
final  decision.  The  appellee  admits  that  the 
cardinal  distinction  between  real  property 
and  personal  property  rests  in  the  immova- 
bility of  the  former  and  the  movability  of  the 
latter,  and  says  that  personal  property,  un- 
der the  old  Action,  is  deemed  to  follow  the 
owner,  and  It  would  be  strange,  Indeed,  if  any 
class  of  personal  property  could  be  held  to  be 
Immovable;  that  the  term  "immovable  per- 
sonal property"  is  a  solecism.  If  this  pecul- 
iar species  of  property  may  be  likened  to 
real  estate,  the  application  of  many  of  the 
cases  cited  Is  not  resisted,  and  that,  if  the 
corporation  bad  been  made  a  party,  the  Jel- 
lenlk  Case  would  be  in  point,  does  not  seem 
to  be  controverted.  But  we  have  learned  that 
the  cardinal  distinction  between  real  and  per- 
sonal property  is  the  Immovability  and  Inde- 
structibility of  the  former  and  the  movability 
and  destructlbillty  of  the  latter,  and  that,  for 
the  purpose  of  determining  the  true  owner- 
ship of  stock,  It  Is  censldered  Immovably  sit- 
uate in  the  domicile  of  the  corporation  which 
created  it  and  In  the  state  under  and  by  vir- 
tue of  whose  laws  it  has  its  being. 

In  Ashley  ▼.  Quintard  (G.  C.)  90  Fed.  84, 
this  resemblance  was  pointed  out  The  court 
says: 

"Indeed,  in  my  view,  shares  of  stock  more 
clearly  resemble  land  than  movables  in  the  qual- 
ity of  being  fixed  within  the  boundaries  of  the 
state  which  created  them,  and  regulates  all  their 
qualities  and  inddents,  as  property.  It  is  a 
question  of  resemblances  and  analogies,  and  is 
capable  of  no  other  treatment." 

It  is  no  more  of  a  solecism  to  say  Immova- 
ble personal  property  than  It  is  to  say  re- 
movable fixtures,  nor  more  contradicting  than 
in  the  division  of  actions  to  use  the  term  "In 
rem"  when,  under  the  particular  state  of 
facts,  the  action  is  primarily  "in  personam." 
In  the  development  ot  the  law  it  is  seldom 
possible,  or,  when  possible,  seldom  expedient, 
to  discard  established  terms.    la  this  oonnec 
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tion  an  observation  by  Mr.  Justice  Holmes  Is  i 
peculiarly  applicable:  ' 

"As  long  as  the  matter  to  be  conridered  is  de- 1 
bated  in  artificial  terms,  there  is  danger  of  be- 
ing led  by  a  technical  definition  to  apply  a  cer- 
tain name,  and  then  to  dedace  consequences 
which  have  no  relation  to  the  grounds  on  which 
the  name  was  applied."  Guy  v.  Donald,  203 
V.  S.  406,  27  Sup.  Ct  6S,  51  L.  Ed.  245. 

Instead  of  rejecting  convenient  terms  be- 
cause tbey  are  amblpioua  or  not  comprehen- 
sive, it  Is  better  to  explain  their  meanings, 
or.  In  the  language  of  old  Hobbes,  "to  snuff 
ibem  with  distinctions  and  definitions,"  so  as 
to  give  a  better  light  When  we  snuff  out 
the  cardinal  distinction — immovability — be- 
tween real  property  and  a  certain  kind  of  per- 
sonal property,  we  have  a  better  and  truer 
light  thrown  upon  the  term  "immovable  per- 
sonal property."  In  the  development  of  the 
law  of  fixtures,  the  wisdom  of  such  a  course 
is  indicated,  and  our  meaning  may  gather 
a  borrowed  clearness  from  its  consideration. 

"No  definition  has  been  formulated,  wiiich 
meets  the  general  approval  of  the  courts,  and 
some  of  our  ablest  writers  treat  the  rules 
without  attempting  a  definition.  The  great 
dispute  In  terms  is  that  on  one  side  a  re- 
movable fixture  is  said  to  be  a  solecism, 
while,  on  the  other,  its  better  meaning  is 
said  to  be  tnings  accessory  or  affixed  but  re- 
movable. Trade  fixtures,  agricultural  fix- 
tures, gas  fixtures,  ornamental  fixtures,  are 
terms  of  common,  popular,  and  commercial 
use  to  indicate  things  which  may  be  removed ; 
and  there  Is  no  settled  consistent  practice  in 
the  courts  confining  the  term  to  things  not 
removable.  Practically  it  matters  little 
whether  the  name  'fixture'  is  applied  to  some- 
thing removable,  or  we  affirm  that  things  re- 
movable are  not  fixtures,  the  question  always 
being  the  same,  viz.,  under  what  circumstanc- 
es of  relation  of  parties,  purpose,  or  interest 
of  annexation  and  condition  of  annexation  Is 
the  thing  removable?"  Andrews,  American 
Law,  {  597,  Fixtures.  ,So  what  matters  it 
whether  we  use  the  term  "real  estate"  or 
"personal;  property,"  so  far  as  concerns  the 
matter  before  us.  It  is  the  situs  of  the 
thing  and  its  quality  of  immovability  that 
determines  the  Jurisdiction  to  proceed. 

After  all  "the  reason  and  spirit  of  cases 
make  law,  not  the  letter  of  particular  prec- 
edents." So  said  Lord  Mansfield,  a  great 
English  Judge,  in  Fisher  v.  Prince  (1763)  3 
Burr.  1363,  at  page  1364.  And  so  did  anoth- 
er great  Judge  (Chief  Justice  Kenyon)  in  the 
case  of  Lord  Walpole  t.  Earl  of  Gholomon- 
deley,  7  T.  R.  at  page  148,  make  a  like  obser- 
vation: 

"The  principle  is  the  thing  which  we  are  to 
extract  from  cases,  and  to  apply  it  to  the  deci- 
sion of  other  cases." 

(12,  IS]  If  we  have  perc^ved  the  general 
reasons  or  principles  of  these  Judicial  ded- 
Blons  herein  referred  to,  as  abstracted  from 
any  peculiarities  of  the  particular  case  before 
the  court,  we  have  ascertained  th^r  ratio 
deddendl  to  ba  this:  That  the  Jurisdiction  of 


our  courts  Is  coextensive  with  the  sovereign- 
ty of  the  state,  embracing  the  pro];)erty  and 
persons  within  its  limits;  that,  as  to  trndh 
property  and  persons  within  those  limits,  the 
authority  of  the  state  is  supreme,  except  as 
restrained  by  the  federal  Constitution;  that 
it  is  not  repugnant  to  the  due  process  dauae 
of  the  Constitution  of  the  United  States  for 
this  state  to  provide  for  reasonable  notice  to 
a  nonresident  defendant  by  serving  him  out- 
side of  this  state  personally  with  a  copy  of 
the  summons  and  complaint,  where  the  sub- 
ject-matter of  the  action  is  directed  against, 
or  only  affects,  property  located  in  this  state 
that,  where  the  situs  of  this  property  is  im- 
movably fixed  within  its  territorial  Jurisdic- 
tion, the  court  may  acquire  Jurisdiction  of 
the  res  by  the  filing  of  a  bill  in  equity  having 
for  its  subject-matter  said  property  and  for 
its  purpose  an  adjudication  as  between  the 
parties  as  to  who  is  the  real  owner  thereof ; 
and  that  shares  of  stock — tills  pecuUar  spe- 
cies of  property,  though  denominated  as  of 
the  nature  of  a  chose  in  action,  and  classified 
as  personal  property — has  by  the  analogy  of 
its  immobility  a  strong  resemblance  to  realty, 
so  that,  for  the  purpose  of  such  a  suit,  it  may- 
be governed  by  like  considerations. 

It  Is  manifest  that,  in  an  action  to  establish 
the  ownership  of  the  stock,  the  statute  does 
not  provide  any  means  of  holding  it.  Civil 
Code  1913,  par.  1647.  The  plaintiff  could  not 
have  attached  the  certificate  or  garnished  the 
company,  or  otherwise  seized  the  property 
into  the  possession  of  the  conrt;  and,  from  the 
views  we  have  expressed,  we  do  not  deem 
sndi  a  course  to  be  necessary.  The  certifi- 
cate is  presumably  in  the  possession  of  the 
defendant  in  Ohio. 

[14]  Nor  can  we  see  any  reason  upon  prin- 
ciple or  authority,  so  far  as  affecting  the  Ju- 
risdiction of  the  court  over  the  res  is  con- 
cerned, the  necessity  of  making  the  company 
a  party  defendant 

Story,  in  his  work  on  Equity  Pleading, 
states  the  rule  as  to  when  the  objection  for 
want  of  parties  may  be  taken,  and  the  conse- 
quence of  not  bringing  the  proper  i>artieB  be- 
fore the  court  thus: 

"If  the  proper  parties  are  not  made,  the  de- 
fendant may  either  demur  to  the  bill,  or  take 
the  objection  by  way  of  plea  or  answer;  or, 
when  the  cause  comes  on  to  a  hearing,  he  may 
object  that  the  proper  parties  are  wanting;  or 
the  court  itself  may  state  the  objection,  and 
refuse  to  proceed  to  make  a  decree;  or,  if  a 
decree  is  made,  it  maj^,  for  this  very  defect  be 
reversed  on  a  reheanng  or  an  appeal;  or,  if 
it  be  not  reversed,  yet  it  will  bind  none  oat 
the  parties  to  the  suit  and  those  claiming  under 
them,  BO  that  all  the  evils  of  a  fruitless  or  in- 
adequate litigation  may  sometimes  be  visited  ap- 
on  the  successful  party  in  the  original  salt  by 
leaving  his  title  still  o^en  to  future  question 
and  controversy."     Section  75. 

Judge  Story  further  observes  that: 
"The  mere  nonjoinder  of  a  proper  party  can- 
not avail  the  defendant  in  a  bill  (rf  review  un- 
less it  appears  to  his  prejudice;  and  there  is 
the  more  reason  for  this  rule,  because  the  ab- 
sent person  is  not  barred  by  the  decree,  but 
may  in  another  anlt  vindicate  hia  rights.*' 
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The  matter  of  raising  an  objection  to  a  de- 
feet  of  parties  plaintiff  or  defendant  la  reg- 
nlated  by  statute.  Civil  Code  1913,  pars.  468 
(4),  468.    Tbe  Code  further  provides: 

"The  court  may,  on  motion  of  either  party, 
order  additional  parties  brouxht  in  upon  such 
terms  as  the  court  may  preacnbe,  and  may  pre- 
scribe the  process  and  manner  by  which  such 
additional  parties  shall  be  brought  in."  Civil 
Code  1913,  par.  409. 

Also  that: 

"The  court  may  determine  any  controversy 
between  parties  before  it,  when  it  can  be  done 
without  prejudice  to  the  rights  of  the  others  or 
by  saving  their  rights;  but,  when  a  complete 
determination  of  the  controversy  cannot  he  had 
without  the  presence  of  other  parties,  the  court 
shall  order  them  to  be  brought  in."  Civil  Code 
,1913,  par.  410. 

Generally  speaking,  a  corporation  has  no 
Interest  In  tbe  individual  ownership  of  its 
shares.  If  the  corporation  was  a  party,  how- 
ever, tbe  plalntifF  might  be  enabled  to  more 
efficiently  guard  his  interests  by  injuaction 
or  otber  provisional  remedy,  such  as  was  In- 
'  Toked  In  tbe  Jellenik  Case  cited;  bat  this 
would  be  for  the  protectlui  of  the  plaintiff, 
not  that  the  defendant  is  in  any  way  concern- 
ed, or  by  the  lack  of  such  a  proceeding  la 
any  right  of  his  defeated. 

(1 S]  The  distinction  betweoi  an  action  con- 
cerning real  estate  and  an  action  to  establish 
the  ownership  of  shares  of  stock  is  sought 
to  l>e  made  in  the  doctrine  of  lis  pendens. 
Tbe  function  of  a  lis  pendens  is  not  to  pre- 
serve or  imponnd  property,  but  It  Is  to  Im- 
part notice  to  third  persons  in  th^r  dealings 
with  It  So  far  as  we  are  aware,  the  doc- 
trine of  lis  pendens  has  never  been  applied 
as  affecting  the  question  of  Jurisdiction, 
nie  doctrine  of  lis  pendens  has  no  appli- 
cation to  sales  of  shares  of  stock.  Cook,  Cor- 
porations, I  364.  If  so  applied,  it  would  de- 
stroy the  element  of  negotiability.  Machen, 
Modem  Law  of  Corporations,  |  844. 

It  may  be  true  that,  while  this  salt  is 
pending,  the  defendant  may  transfer  the  cer- 
tificate, and  the  bona  fide  transferee  may 
perhaps  take  good  title  to  the  stock,  and  so, 
if  no  temporary  injunction  or  other  provi- 
sional remedy  be  obtained,  a  transfer  on  the 
books  of  the  corporation  may  be  good.  But 
these  are  matters  with  which  we  are  not  now 
concerned.  The  appellant's  rights  are  cog- 
nizable only  In  equity,  and,  the  subject-mat- 
ter of  tills  salt  being  immovably  fixed  within 
this  jurisdiction,  the  courts  of  this  state  are 
not  powerless  to  proceed  by  reason  of  the 
nonresldence  of  the  appellee. 

Recognizing  the  power  of  tbe  Legislature 
ot  this  state  by  virtue  of  the  location  within 
its  bonndaries  of  the  property  which  is  the 
Bobject-matter  of  the  action  to  enable  its 
courts  to  take  Jurisdiction  upon  constructive 
service  of  process  against  the  nonresident 
defoidant,  and  the  object  of  the  suit  being 
to  establish  an  ownership  In  said  property, 
we  are  of  opinion  the  Judgment  of  the  su- 
perior court  Is  erroneous. 

The  Judgment  Is  tevcsrsed,  and  the  cause 


rentanded,  with  directions  to  ovemile  the 
objections  to  the  Jurisdiction,  and  have  such 
further  proceedings,  not  inconsistent  with 
this  opinion,  as  the  law  may  direct;  the  de- 
fendant to  be  granted  a  period  of  30  days  In 
which  to  make  his  general  appearance  in  the 
action.  If  he  be  so  advised. 
Reversed  and  remanded. 

ROSS,  0.  J.,  concurs. 

CUNNINGHAM,  J.  (dissenttn^.  The 
plaintiff  asserts  title  to  60,000  shares  of  the 
stock  of  La  Democrats  Cananes  Sonora  Cop- 
per Company,  a  corporation  organized  and 
existing  under  and  by  ^rtue  of  the  laws  of 
Arizona.  Plaintiff's  title  to  the  stock  was 
acquired  by  means  of  a  promoters'  contract,, 
ratified  by  the  said  corporation  after  its  or- 
ganization, by  which  the  promoters  became 
entitled  to  the  stock,  and,  through  plaintiff's 
testator  and  another  of  the  promoters,  plain- 
tiff acquired  her  titie.  The  certificates  of 
stock  were  Issued  to  the  defendant,  and  he 
holdis  such  certificates.  1ii\a  plaintiff  asserts 
tiUe  to  the  shares,  alleging  that  the  defend- 
ant claims  to  be  the  owner  of  said  stock,  and 
that  demand  has  been  made  upon  him  for  the 
delivery  of  the  same  and  the  delivery  re- 
fused. 

This  appeal  does  not  raise  questions  baaed 
upon  the  sufficiency  of  the  complaint  to  state 
a  cause  of  action,  but  the  question  here 
raised  is  whether  the  court  can  entertain  the 
suit  for  the  purposes  for  which  the  action  Is 
commenced.  Necessarily  the  complaint, 
having  for  Its  purpose  the  enforcement  of  the 
cause  of  action  attempted  to  be  stated,  must 
be  examined  to  determine  whether,  upon  any 
theory,  the  suit  may  be  maintained  against 
a  nonresident  defendant  upon  constructive 
service. 

The  relief  demanded  limits  the  rlgbt  to  re- 
cover. Here  plaintiff  demands  an  adjudica- 
tion upon  the  ownership  of  50,000  shares  of 
corporate  stock,  now  Issued  to  and  standing 
in  the  name  of  the  defendant,  and  prays  that 
plaintiff's  titie  to  said  shares  of  stock  be 
quieted  and  established,  and  that  defendant 
lie  "directed  to  cause  to  be  issued  and  to  de- 
liver certificates  for  said  60,000  shares  of 
stock  to  tbe  plaintiff,  and  that  the  defendant 
be  ordered  and  directed  to  deliver  up  for 
cauceilation  50,000  shares  of  the  stock  now 
held  by  him,"  that  tbe  defendant  be  requir- 
ed to  discover  certain  facts,  and  "for  sudi 
other  and  further  relief  as  may  be  Just." 

No  argument  need  be  advanced  to  sustain 
the  position  that  the  defendant  must  be  per- 
sonally before  the  court  in  order  that  the 
mandate  of  tbe  court  will  affect  him,  and  re- 
quire him  "to  cause  to  be  Issued  and  to  deliv- 
er certificates  for  said  50,000  shares  of 
stock  to  the  plaintiff,  and  that  the  defendant 
be  ordered  and  directed  to  deliver  up  for 
cancellation  60,000  shares  of  the  stock  now 
held  by  him."    The  court  must  also  neces- 
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iarily  hold  the  defendant  within  Its  grasp.  In 
order  to  require  blm  to  discoTer  to  the  court 
the  other  facts  complained  of  and  alleged  to 
be  within  his  knowledge. 

Whether  the  court  may  determine  the  ti- 
tle to  the  stock  and  quiet  plaintiff's  title 
thereto,  in  the  absence  of  the  defendant  hold- 
ing the  legal  evidence  of  title,  is  the  only 
(question  involved  for  decision.  The  prayer 
for  general  relief  ia  effecttve  only  after  a 
trial  on  the  merits,  and  such  general  relief 
may  then  be  granted  as  may  seem  equitable 
and  Just  upon  the  facts  shown. 

"A  state  court  cannot  determine  the  validity 
of  any  demand  against  a  nonresident  withoat 
personal  service  or  personal  appearance,  beyond 
such  as  may  be  satisfied  by  his  property  witliin 
its  jurisdiction."  Freeman  v.  Alderson,  119  U. 
S.  185,  7  Sup.  Ct.  165,  30  L.  Ed.  872. 

No  effort  is  here  made  to  satisfy  any  de- 
mand of  plaintiff  out  of  defendant's  property, 
within  the  Jurisdiction  of  the  court  Plain- 
tiff's demand  here  Is  to  have  plalntUTs  title 
established.  Plaintiff  necessarily  denies  that 
the  property  affected  belongs  to  defendant  at 
all.  The  shares  of  stock  are  within  the  Ju- 
risdiction of  the  court  and  must  remain  there, 
whoever  is  or  may  be  or  become  the  owner. 
The  Interest  represented  by  the  shares  of 
stock  is  held  by  the  corporation  for  the  bene- 
fit of  the  true  owner.  Jellenlk  v.  Huron  Cop- 
per Mining  Co..  177  V.  S.  1,  20  Sup.  Ct  556, 
44  L.  Ed.   047. 

In  order  to  grant  the  relief  demanded,  the 
court  must,  by  its  decree,  establish  the  plaln- 
tUTs title  to  the  shares  of  stock  and  find  that 
plaintiff  is  entitled  thereto,  and  cause  a 
transfer  of  the  title  wrongfully  standing  in 
def«idant's  name,  to  the  plaintiff.  If  the  de- 
cree of  the  court  cannot  be  given  effect,  the 
decree  is  nugatory  as  a  necessary  conse- 
quence. This  is  the  principle  upon  which  the 
right  to  proceed  against  the  thing  itself,  in 
the  absence  of  the  owner,  is  based.  This  is 
borne  out  in  Judge  Fields'  opinion  quoted 
tn  the  majority  opinion  of  the  court  To  re- 
peat that  quotation  Is  of  advantage  to  a 
clear  understanding  of  what  I  mean: 

Suits  in  rem  are  divided  into  four  classes: 
"First,  those  which  are  directed  primarily 
against  particular  property,  and  are  intended 
to  dispose  of  it  without  reference  to  the  title  of 
individual  claimants;  second,  those  which  are 
instituted  to  determine  the  status  of  particu- 
lar property  or  persons;  third,  those  which 
are,  in  form,  personal  suits,  but  which  seek  to 
subject  property  brought  by  existing  lien  or  by 
attachment,  or  some  collateral  proceeding,  under 
,the  control  of  the  court,  so  as  to  give  effect  to 
the  rights  of  the  parties;  and,  fourth,  those 
which  seek  to  dispose  of  proper^,  or  relate  to 
some  Interest  therein,  bat  which  touch  the  prop- 
erty or  interest  only  through  the  judgment  re- 
covered." 

If  this  action  comes  within  any  of  the 
classes  of  actions  thus  described,  it  comes 
within  either  the  third  or  the  fourth  class. 
If  within  .th^  third  class,  then  the  property 
must  be  brought  under  the  control  of  the 
court,  "so  as  to  give  effect  to  the  rights 
of  the  parties."    The  property  Is  concededly 


within  the  territorial  JurisdictloD  of  the 
court,  and  Is  held  by  the  corporation  tn  trust 
for  the  owner.  The  corporation  Is  not  be- 
fore the  court  in  any  capacity,  as  adverse 
owner,  as  trustee,  as  stakeholder,  or  at  alL 
If  the  corporation  was  brought  before  the 
court  by  some  collateral  proceeding,  so  that 
it  is  subject  to  the  orders  of  the  court  as 
regards  these  shares  of  stock,  then  the  prop- 
erty, the  shares  of  stock,  would  be  under 
the  control  of  the  court,  and  the  court  would 
then  have  the  power  "to  give  effect  to  the 
rights  of  the  parties."  Without  the  presence 
of  the  corporation  In  court  the  shares  of 
stock  cannot  be  transferred  by  a  decree  of 
the  court  to  that  effect  Paragraph  2106,- 
Clvil  Code  1913,  controls  and  Is  as  follows: 
"Transfer  of  the  stock  (of  corporations)  shall 
not  be  valid  except  as  between  the  parties  there- 
to, until  the  same  is  regularly  entered  upon 
the  books  of  the  company  so  as  to  show  the 
names  of  the  persons  by  whom  and  to  whom 
the  transfer  is  made,  the  number  or  other  des- 
ignation oil  the  shares,  and  the  date  ot  the 
transfer.    •    •    •" 

By  this  statute  the  decree  of  the  court  es- 
tablishing plalntUTs  title  to  the  shares  of 
stock  standing  In  the  defendant's  name  would 
be  Ineffective  for  any  purpose  of  transfer  un- 
til the  same  la  regularly  entered  upon  the 
books  of  the  company.  Certainly  the  shares 
of  stock  are  not  in  the  control  of  the  court. 
If  the  court  is  powerless  to  give  effect  to 
its  decree  In  that  proceeding. 

I  am  of  opinion  the  plalnUff  has  not 
brought  herself  within  the  third  ciaas  of 
cases,  supra.  We  have  Just  seen  that  the 
decree  recovered  does  not  touch  the  property 
in  the  shares.  In  the  absence  of  some  collat- 
eral proceedings  bringing  the  corporation  be- 
fore the  court 

I  am  of  opinion  that  the  property  In  the 
shares  of  stock  Involved  is  not  before  the 
court  in  this  action,  and  the  court  has  no 
Jurisdiction  over  it,  so  as  to  proceed  to  ad- 
judicate Its  status  as  between  the  adverse 
claimants  and  give  effect  to  its  decree.  For 
this  reason  the  Judgment  should  be  affirmed. 

""'™™'  (18  ArU.  Sll> 

MORBBLL  ▼.  CITT  OF  PHGBNIX 

(No.  1434.) 

(Supreme  Court  of  Arizona.     April  9,   1915.) 

1.  Mastkb  and  Sbbvakt  «=3lOO— Powebs  or 

MUNICIPAI,  COBPOBATIOH— DUTT  OF  COKUOIT 
COUNCII.. 

Tinder  Phoenix  City  Charter  (Iaws  1881, 
No.  58)  art  13,  i  1,  as  amended  by  lisws  1885. 
No.  61,  giving  the  common  counol  of  Phoenix 
exclusive  control  over  the  streets,  and  Civ.  Code 
1901,  par.  465,  giving  to  cities  power  to  light 
and  cleanse  their  streets,  the  -sprinkling  of 
streets  is  within  the  control  of  the  common 
council,  and  it  is  their  duty,  in  employing  men, 
to  furnish  them  with  safe  teams  and  wagons. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  204;  Dec.  Dig.  <8=>109.] 

2.  Masteb  anu  Sgbvant  Q=>10&— Iitjitbies  to 
Servant— DsueoATioTt  or  Liabiutt. 

The  duty  of  a  master  to  furnish  his  serv- 
ants with  a  refuonably  safe  place  in  which  to 
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work  and  with  raasonabl;  safe  instrumentalitiea 
cannot  be  delegated  so  that  the  master  may  es- 
cape liability. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {  176;    Dec.  Dig.  «s>108.] 

3.  Mabteb   and   Sebvant  «=>87— Oonibaots 
or  Sebvick— Law. 

Contracts  are  to  be  construed  in  connec- 
tion with  the  law  in  force  at  the  time  of  their 
execution,  and  the  liability  of  a  master  is  de- 
pendent upon  the  state  of  the  law  at  the  time  the 
contract  qf  service  was  entered  into. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {  138;   Dec.  Dig.  «=»87.] 

4.  Masteb  and  Sebvant  S=3lOO— Injubibs  to 
Servant— CoNTBACiTS. 

Contracts  whereby  a  'servant  agrees  that 
the  master  shall  not  be  liable  for  injuries  are 
not  favored,  and,  in  the  absence  of  statutory 
permission,  are  against  public  policy. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  166-170;  Dec.  Dig.  «=» 
100.1 

5.  Masteb  ard  Sebvant  «=9l09— Liabilitt 
ov  Municipai.  Cobpokation— Statute. 

Phoenix  City  Charter  (Laws  1881,  No.  68) 
art  18,  i  7,  as  amended  in  1885  (Laws  1886, 
No.  61),  provides  that  the  municipality  shall 
not  be  liable  to  any  one  for  any  loss  or  injury 
to  person  or  property  growing  out  of,  or  caused 
by,  the  •malfeasance,  misfeasance,  or  neglect  of 
any  officer  or  other  authority.  Plaintiff,  who 
was  engaged  in  sprinkling  streets  for  the  city, 
was  injured  owing  to  the  unruly  horses  with 
which  he  was  furnished.  Beld  that  as  the 
city  could  only  act  through  its  officers,  it  was 
not  liable  for  plaintitTs  injuries;  for,  while 
Omst  art  18,  I  3,  prohibits  any  person,  com- 
pany, association,  or  corporation  from  contract- 
ing with  its  servants  that  it  shall  be  free  from 
liability,  that  provision,  in  view  of  other  sec- 
tions of  the  same  article,  applies  only  to  private 
corporations. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  204;   Dec.  Dig.  «=3l09.1 

6.  MUNICIPAX.        COBFOBATIONS        «S»723V6   — 
ChaBTEB    —   LTABfT.TTT   —    CONSTXTtmONAI. 

Pbotection. 

Phoenix  City  Charter  (Laws  1881,  No.  68) 
art  18,  f  7,  as  amended  in  1885  CLaws  1886, 
No.  61),  declaring  that  the  city  of  Fhceniz  shall 
not  be  liable  for  the  misfeasance  or  nonfeasance 
of  its  officers,  is  not  in  violation  of  Const  art 
18,  i  6,  declaring  that  the  right  of  action  to 
recover  damages  for  injuries  shall  never  be  ab- 
rogated. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  1696;  Dec.  Dig.  «=» 
723%.] 

Cimiiingltam,  J.,  dissentiag. 

Appeal  from  Superior  (Tonrt,  Maricopa 
Connty;   X  O.  Phillips,  Judge. 

Action  by  H.  O.  Morrell  against  the  City  of 
Pticenlx,  a  corporation.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

R.  M.  Fleming,  of  Phcenlx,  for  appellant 
George  D.  Christy,  of  Phoenix,  for  appellee. 

BOSS,  O.  J.  The  appellant,  as  plaintiff, 
•aed  for  damages  for  i)erson{d  Injuries  re- 
ceived Willie  in  the  employ  of  the  defendant 
dty  as  a  driver  of  one  of  its  street  sprinkling 
carta 

The  negligence  charged  In  tbe  complaint  Is 
that  the  defendant  dty  knowingly  furnished 
plaintiff  a  fractious,  unruly,  and  unmanage- 


able team  of  horses,  and  that  by  reason  there- 
of, on  June  16,  1913,  tbe  team  ran  away, 
dragging  hiin  for  a  considerable  distance 
along  the  street,  until  he  was  thrown  upon 
the  ground  and  the  sprinkling  cart  passed 
over  his.  body.  Inflicting  permanent  and  seri- 
ous injuries.  The  defendant  Interposed  a 
general  demurrer  to  the  complaint,  which  was 
sustained.  Tbe  plaintiff  refusing  to  amend, 
judgment  was  entered  dismissing  complaint 

The  position  taken  by  the  city  Is  that  its 
charter  exempts  it  from  Uabllity  In  a  case 
of  this  kind,  and  that  Is  one  of  the  points 
raised  and  urged  under  tbe  general  demurrer. 
If  this  point  is  well  taken.  It  is  not  necessary 
that  other  points  made  4>y  defendant  be  dis- 
cussed or  passed  upon.  It  seems  quite  certain 
that  it  was  the  Intention  of  tbe  Legislature  of 
the  territory  of  Arizona,  judging  by  the  lan- 
guage used,  that  Plusnlx  should  be  immune 
from  damages  for  injuries  or  loss  occasioned 
by  or  through  tbe  malfeasance,  misfeasance, 
or  neglect  of  duty  of  any  of  its  officers  or 
other  authorities.  The  city  received  its  char- 
ter from  tbe  territorial  Legislature  in  Feb- 
ruary, 1881.  Laws  1881,  No.  58.  In  1885 
tbe  Legislature  amended  the  charter  (Laws 
1886,  N&  61),  and  one  of  tbe  sections  of  tbe 
amendatory  act  was  section  7  of  article  18, 
which  provides  as  follows: 

"The  said  corporation  shall  not  be  liable  to 
any  one,  or  for  any  loss  or  injury  to  person  or 
property  growing  out  of,  or  caused  by  the  mal- 
feasance, misfeasance,  or  neglect  of  duty  of  any 
officer,  or  other  authorities  of  said  city;  or  for 
any  injury  or  damages  happening  to  such  per- 
son or  property  on  account  of  the  condition  of 
any  aanja,  sewer,  cesspool,  street  sidewalk,  or 
public  ground  therein;  but  this  does  not  exon- 
erate any  officer  of  said  city,  or  any  other  per- 
son, from  such  liability,  when  such  casualty  or 
acddent  is  caused  by  the  willful  neglect  of  duty 
enforced  upon  such  officer  or  person  by  law,  or 
by  the  gross  negligence  or  willful  misconduct  of 
such  officer  or  person  in  any  other  respect" 

[1  ]  At  tbe  time  of  tbe  accident  the  affairs 
of'  tbe  dty  were  carried  on  by  and  through 
what  was  known  as  a  common  coundl,  con- 
sisting of  a  mayor  and  four  coundlmen.  By 
the  diarter,  article  13,  {  1  (Laws  of  1886), 
the  common  council  was  to  have  and  exercise 
exduslve  control  over  tbe  streets,  alleys, 
avenues,  and  sidewalks  of  tbe  dty,  with  the 
power  to  dean  or  otherwise  regulate  and 
improve  tbe  same.  Paragraph  466,  R.  S. 
1901,  also  gave  to  dtles  and  common  councils 
in  dtles  power  to  light  an^  cleanse  tbdr 
streets,  alleys,  and  avenues.  Tbe  matter  of 
sprinkling  the  streets — a  necessary  step  to 
their,  deanslng — ^was  tiberefore  under  tbe 
control  and  direction  of  the  common  council. 
It  was  for  them  to  say  whether  the  streets 
should  be  sprinkled,  and  to  design  and  pro- 
vide tbe  methods  and  means  to  accomplish 
that  end.  To  the  council's  lot  fell  the  duty  of 
employing  men  to  do  tbe  actual  work  of 
sprlnKllng  tbe  streets,  of  furnishing  tbe 
workmen  with  sprinkling  carts  and  wltb 
teams  to  draw  tbe  carts.    It  was  the  duty  of 
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the  dty  to  furnish  the  plaintiff  a  reasonably 
safe  place  in  which  to  work  and  reasonably 
safe  Instrumentalities  with  which  to  do  his 
work.  The  plaintiff  contends  that  this  du^ 
of  supplying  him  with  reasonably  safe  in- 
strtimentalltles  with  which  to  prosecute  his 
work  was  personal  to  the  city,  and  could  not 
be  delegated  to  others,  and  that,  In  contemr 
platlon  of  law,  it  was  the  negligent  act  of  the 
dty  that  caused  the  plaintiff's  Injury. 

[2]  It  la  the  law  that  the  master  may  not 
delegate  this  particular  duty  to  others,  and 
thereby  evade  responsibility;  bnt  that  is 
not  upon  the  theory  that  he  himself  Is  per- 
sonally negligent,  but  presupposes  negligence 
In  others  for  whose  acts  he  Is  responsible. 
And  In  this  case  theract  of  the  common  coun- 
cil In  turning  over  to  the  pladntlfl  an  unman- 
ageable team  was  the  act  of  the  dty,  and, 
if  the  council  was  guilty  of  negligence  In  that 
act,  the  dty  was  likewise  negligent,  and 
probably  would  be  liable  In  damages  but  for 
the  exemptions  from  liability  for  the  mal- 
feasance, misfeasance,  and  neglect  of  duty  of 
its  officera 

[3-S]  The  plaintiff  further  contends  that 
the  provisions  of  section  7,  art  18,  of  the 
charter,  attempting  to  relieve  the  dty  from 
damages  occasioned  by  the  neglect  of  its  of- 
ficers. Is  unconstitutional  and  void.  With- 
out enumerating  the  reasons  he  assigns  to 
support  his  contention  on  this  point,  we  may 
say  that  in  our  search  we  have  found  such 
statutes  generally  upheld  by  the  courts.  In 
28Cyc.  1343,  it  Is  said: 

"A  city  may  be  specifically  exempted  from  lia- 
bility by  its  charter"— dtiJBf  Parsons  v.  San 
Francisco,  23  CaL  462,  which  fully  supports 
the  text. 

In  Goddard  v.  Uncoln,  69  Neb.  584,  96  N. 
W.  273,  where  the  prlndple  we  have  was  be- 
fore the  court,  it  was  said: 

"A  city  is  a  creature  of  the  Legislature;  its 
rights,  duties,  and  liabilities  are  to  be  measured 
by  the  statute  under  which  it  exists.  Early  in 
the  history  of  this  state  a  city  was  held  liable 
for  injuries  resulting  from  the  defective  condi- 
tion of  its  streets,  on  the  ground  that  it  had  ex- 
dusive  control  of  such  streets,  and  the  Legisla- 
ture bad  placed  ample  means  at  its  disposal  to 
maintain  its  streets  in  a  safe  condition.  Omaha 
V.  Olmstead,  6  Neb.  440.  The  principle  an- 
nounced in  that  case  has  since  been  frequenter 
applied.  Aurora  v.  Ck)i,  43  Neb.  727,  62  N.  W. 
66;  Lincoln  v.  O'Brien,  56  Neb.  761,  77  N.  W. 
76:  Beatrice  v.  Held,  41  Neb.  214,  69  N.  W. 
770.  As  the  liability  in  such  cases  must  rest 
on  some  express  or  implied  provision  of  the  stat- 
ute, it  is  clear  that  the  Legislature  may  place 
such  limitations  upon  it  as  it  may  deem  proper, 
or,  for  that  matter,  take  it  away  entirely." 

The  legislative  power  to  exempt  municipfil 
corporations  from  liability  for  the  negligence 
of  Its  officers  has  been  recognized  In  personal 
injury  cases  arising  out  of  neglect  to  keep 
streets  In  safe  condition  for  travel  in  Oregon 
under  charters  whose  provisions  were  very 
similar  to  the  charter  of  the  defendant  dty. 
O'Harra  v.  Portland,  3  Or.  525;  Bankln  v. 
Bnckman,  9  Or.  253.  In  Mattson  v.  Astoria, 
39  Or.  677,  65  Pac.  1068,  87  Am.  St  Rep.  687, 
a  provision  in  the  charter  of  Astoria  exeu4>t- 


Ing  both  the  dty  and  its  officers  from  liability 
for  injuries  occasioned  by  negligence  was  held 
to  be  repugnant  to  the  state  Constitution, 
guaranteeing  to  every  person  a  remedy  by 
due  course  of  law  for  Injury  done  him  in  per- 
son, property,  or  reputation,  in  that  sndi  a 
statute  deprived  the  Injured  person  of  a 
right  of  action  against  any  one  and  left  him 
without  remedy.  The  court,  however,  nsed 
this  language: 

"That  it  to  within  the  power  of  a  Legislatnre 
to.  exempt  a  city  from  liability  to  persons  re- 
ceiving mjuries  on  account  of  streets  being  de- 
fective or  out  of  repair  is  unquestioned" — citing 
with  approval  the  O'Harra  Case. 

The  court  in  Wilmington  v.  Ewlng,  2  Pen- 
newlll  (Del.)  101,  43  Atl.  307,  45  U  R.  A.  79, 
reviewed  most  tt  not  all,  of  the  dedalons 
bearing  upon  the  power  of  the  Legislature  to 
exempt  a  munldpal  corporation  from  liability 
for  damages  suffered  because  of  the  negli- 
gence of  its  officers  to  keep  its  streets  In  suit- 
able condition  for  travel,  and  announced  Ua 
conclusion  as  follows: 

"The  power  to  alter,  modify,  or  take  away 
the  liability  of  municipal  corporations  for  inju- 
ries sustained  from  defective  streets  and  side- 
walks has  been  frequently  exercised  by  state 
Legislature  and  sustained  by  the  courts. 

But  the  cases  dted  by  us  have  not  directly 
Involved  the  power  of  the  Legislature  to  ex- 
empt the  master  from  liability  for  damages 
occasioned  by  the  neglect  of  duty  or  mal- 
feasance or  misfeasance  of  his  employes, 
whereby  his  servant  has  t>een  Injured.  The 
relation  existing  between  plaintiff  and  de- 
fendant at  the  time  of  injury  was  that  of 
master  and  ^servant.  The  master  was  the 
dty.  It  Is  a  creature  of  the  Legislature. 
Its  powers,  duties,  and  functions  are  pre- 
scribed by  law.    That  law  has  said: 

"The  said  corporation  shall  not  be  liable  to 
any  one  [or]  for  any  loss  or  injury  to  person  or 
property  growing  out  of,  or  caused  by  the  mal- 
feasance, misfeasance  or  neglect  of  duty  of  any 
oflScer,  or  other  authorities  of  said  dty.    •    •    •  " 

The  dty  could  exerdse  and  perform  its 
powers,  duties,  and  fundions  only  by  "offi- 
cers or  other  authorities."  Whoever  fui^ 
nlshed  the  team  to  plaintiff  must  have  been 
a  person  falling  within  the  words  "officers  or 
other  authorities"  of  said  dty  for  whose  "neg- 
lect of  duty,"  if  any,  the  d^  Is  expressly 
exempt  The  plalntlil  accepted  employment 
of  defendant  knowing  that  the  duuter  of 
defendant  exempted  it  from  liability  for  any 
Injury  he  might  sustain  while  In  Its  em- 
ployment by  reason  of  the  malfeasance,  mis- 
feasance, or  neglect  of  duty  of  any  of  Its 
officers.  It  is  weU  settled  that  contracts  are 
to  be  construed  in  connection  with  the  law 
In  force  at  the  time  of  their  execution.  The 
law  enters  Into  and  forms  a  part  of  every 
contract  While,  lndei>endent  of  law  author- 
izing It,  contracts  purporting  to  exempt  the 
employer  from  liability  for  his  own  negli- 
gence or  that  of  his  employes  have  been 
viewed  with  disfavor,  and  correctly  and  just- 
ly so,  as  being  against  public  policy,  deference 
to  the  Legislature  requires  a  more  favorable 
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attltade  be  assumed  towards  such  contracts 
when  autboiized  by  statute,  espeda^lly  as  ap- 
plied to  contracts  of  a  municipal  corpora- 
tion. There  is,  indeed,  a  prohibition  in  the 
Constitution  (section  3,  art  18)  against  "any 
person,  company,  association  or  corporation" 
requiring  such  a  contract  from  servants  or 
employes ;  but  the  provisions  of  tliis  section 
do  not  have  reference  to  municipal  corpora- 
tions. Sections  1  and  10  of  article  18  desig- 
nate the  last-named  corporations  as  "political 
gnbdlvislons  of  the  state"  and  "any  mu- 
nicipality." The  word  "corporation,"  wher- 
ever used  in  said  article  18,  entitled  "Labor," 
lias  reference  to  private  corporations,  and 
not  to  cities  or  towns.  If  the  municipal  cor- 
poration of  Phoenix  conM  make  such  con- 
tracts before  the  Constitution  was  adopted, 
it  may  still  do  so,  if  its  charter  is  unchanged. 
The  constitutional  malediction  of  such  con- 
tracts does  not  extend  to  contracts  of  em- 
ployment by  the  city.  While  we  do  not  con- 
cur in  a  policy  that  exempts  a  city  from  the 
results  of  its  negligence  or  the  negligence  of 
its  officers,  we  may  not  set  aside,  or  control 
or  nullify  that  policy  as  declared  by  legis- 
lative enactment,  unless  we  find  the  same 
repugnant  to  some  provision  of  the  Constitu- 
tion. 

The  statutory  test  of  the  liability  of  a  mu- 
nidpal  corporation,  as  given  by  Shearman 
ft  Redfleld,  law  of  Negligence,  |  254,  vol.  2, 
Is: 

"It  is  impossible  to  iltate  a  general  rule  by 
which  the  liability  of  every  municipal  corpora- 
tion of  every  class,  for  either  the  nonfeasance 
or  misfeasance  of  its  officers,  may  be  determined. 
The  only  test  of  a  particular  corporation  is  the 
statute  under  which  it  exists,  and  which  con- 
fers its  powers  and  prescribes  its  duties.  Sub- 
ject to  constitutioDal  limitations,  the  state  may, 
either  in  the  ctiarter,  as  a  condition  of  a  grant 
of  powers,  or  subsequently  by  an  independent 
act,  impose  upon  such  bodies  such  burdens  and 
charges  as  are  thought  most  likely  to  accomplish 
the  object  of  their  creation;  or  it  may  exempt 
them  altogether  from  certain  kinds  of  liability. 
It  is  a  universally  recognized  prindple  that  they 
have  no  powers,  except  those  given  by  statute, 
either  expressly  or  as  necessarily  incident  to 
their  express  powers,  and  that  their  liabilities 
are  to  be  determined  upon  a  true  interpretation 
of  the  statutes  creating  or  governing  them." 

[•]  There  is  no  provision  of  the  state  or 
the  federal  Constitution  violated  by  section 
7,  art.  18,  of  the  city  charter,  so  far  as  we 
have  been  able  to  discover.  The  contention 
of  plaintiff  that  it  violates  section  6,  art 
18,  of  the  state  Constitution,  providing  that 
the  right  of  action  to  recover  damages  for 
hijurles  shall  never  be  abrogated,  is  not 
tenable,  for  the  reason  that  said  section  only 
ondertakes  to  preserve  rights  already  cog- 
nizable by  law,  and  does  not  undertake  to 
create  new  rights  of  action.  When  the  Con- 
stitution was  adopted  the  charter  of  the  de- 
fendant was  in  force  and  effect  as  a  law  of 
the  territory,  and  was  carried  forward  as  a 
law  of  the  state  where  not  repugnant  to  the 
Constitution,  and  by  that  law  the  defendant 
city  is  exempt  from  liability  for  the  injury 
complained  ot. 


We  regret  exceedingly  that  the  Legislature 
has  by  its  act  prevented  us  from  ordering  the 
submission  of  plaintiff's  claim  to  a  jury  of 
his  country,  for  we  are  unable  to  see  why,  as 
a  matter  of  justice,  the  city  of  E^hosniz  should 
not  be  held  liable  for  Its  neglect  or  the  neg- 
lect of  its  officers. 

Judgment  affirmed. 

FRANKLIN,  J.,  concurs. 

CUNNINGHAM,  J.  (dIssenOhg).  I  am  un- 
able to  concur  in  the  order  of  the  majority 
of  the  court  affirming  the  judgment  sustain- 
ing the  general  demurrer  to  the  complaint 
Briefly,  I  will  state  some  of  the  reasons  that 
Influence  my  dissent. 
Paragraph  468,  Civil  Code  1913,  provides: 
"The  defendant  may  demur  to  the  complaint 
when  it  appears  upon  the  face  thereof,  either: 
*  *  *  (6)  That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action." 

The  demurrer  filed  by  the  defendant  is  as 
follows: 

"Comes  now  the  defendant  •  •  •  and  de- 
murs to  the  plaintiff's  complaint  filed  herein  for 
the  reason  that  the  facts  stated  in  plaintiff's 
complaint  do  not  constitute  a  cause  of  action 
against  the  defendant" 

The  court  sustained  this  demurrer,  and, 
plaintiff  refusing  to  amend  his  complaint 
judgment  was  ordered  and  rendered  for  de- 
fendant. 

The  briefs  of  the  parties  here  filed  seem  to 
agree  that  the  court  made  this  ruling  be- 
cause in  the  special  charter  of  the  defendant 
city  of  Phoenix,  this  provision  was  enacted 
(section  7,  art  18,  Act  of  Territorial  Legis- 
lature Approved  March  11,  1885): 

"The  said  corporation  shall  not  be  liable  to 
any  one,  or  for  any  loss  or  injury  to  person  or 
property  growing  out  of,  or  caused  by  the  mal- 
feasance, misfeasance,  or  neglect  of  duty  of 
any  officer,  or  other  authorities  of  said  city; 
or  for  any  injury  or  damages  happening  to  such 
person  or  property  on  account  of  the  condition 
of  any  aanja,  sewer,  cesspool,  street,  sidewalk, 
or  public  ground  tlierein;  bpt  this  does  not 
exonerate  any  officer  of  said  city,  or  any  other 
person  from  such  liability,  when  such  casualty 
or  accident  is  caused  by  the  willful  neglect  of 
duty  enforced  upon  such  officer  or  person  by 
law,  or  by  the  gross  negligence  or  willful  mis- 
conduct of  such  officer  or  person  in  any  other  re- 
spect" 

The  effect  of  this  provision  is  to  expressly 
withhold  permission  of  the  sovereign  to  sue 
one  of  its  agencies  in  a  specified  class  of 
actions ;  that  is,  to  recover  for  Injuries  suf- 
fered from  the  negligence  of  the  designated 
officers. 

Tlie  complaint  is  not  subject  to  demurrer 
for  the  reasons  assigned,  Iiecause  the  defect 
averred  does  not  appear  upon  the  face  of  the 
complaint  On  the  other  hand,  the  charter 
in  force  at  the  time  the  action  was  commenc- 
ed gave  general  permission  to  sue  and  be 
sued  without  exception,  and  that  charter  was 
sufficiently  pleaded  in  the  complaint  to  bring 
its  terms  witmn  judicial  notice.  Paragraph 
432,  ClvU  Code  1913;  section  2  of  artlda  IS, 
State  CcHistitutlon. 
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By  reference  to  the  present  charter  of 
Phcenlx,  the  fact  appears  that  It  was  In  ef- 
fect on  December  1,  1913,  and  the  suit  was 
commenced  on  May  5, 1914,  fire  months  after 
the  charter  became  effective.  Tlie  charter 
contains  thla  provision : 

"<c)  It  may  «ue  and  be  sued,  plead  and  be  Im- 
pleaded, in  all  courts  of  law  or  equity,  in  all 
actions  and  proceedings  whatsoever' 

— thereby  granting  permission  to  sue  In  all 
classes  of  actions,  including  the  class  in 
which  the  permission  had  been  theretofore 
expressly  withheld. 

In  Beers  v.  Arkansas,  20  How.  627,  16  L. 
EM.  991,  the  Supreme  Court  of  the  United 
States  had  under  consideration  the  question 
of  the  right  to  sue  a  state  when  the  state  had 
not  granted  permission.  The  court,  speaking 
by  Taney,  C.  J.,  said:  • 

"It  is  an  established  principle  of  jurisprudence 
in  all  civilized  nations  that  the  sovereign  can- 
not be  sued  in  its  own  courts,  or  in  any  other, 
without  its  consent  and  permission;  but  it  may, 
if  it  thinks  proper,  waive  this  privilege,  and 
permit  itself  to  be  made  a  defendant  in  a  suit 
by  individuals,  or  by  another  state.  And,  as 
this  permission  is  altogether  voluntary  on  the 
part  of  the  sovereignty,  it  follows  that  it  may 
prescribe  the  terms  and  conditions  on  wbich 
it  consents  to  be  sued,  and  the  manner  in  which 
the  suit  shall  be  conducted,  and  may  withdraw 
its  consent  whenever  it  may  suppose  that  Jostioe 
to  the  public  requires  IL" 

Such  a  vast  number  of  cases  have  approv- 
ed the  principle  enunciated  in  this  case  that 
a  reference  to  them  seems  superfluous,  but, 
for  convenience,  I  refer  to  note  ai^nded  to 
the  above  case  In  20  How.  627, 16  L,  Ed.  991 
(Extra  Ann.). 

If  the  right  to  grant  or  withhold  the  per- 
mission to  sue  is  a  privilege  of  sovereignty, 
and,  where  the  permission  has  not  been 
granted,  the  sovereignty  may  waive  it,  then 
it  follows  that  the  privilege  has  been  waived 
by  an  appearance  in  the  cause  by  filing  a 
general  demurrer  alleging  that  the  complaint 
fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action.  Such  appearance  and  con- 
sequent waiver  are  equal  to  the  granting  of 
permission  to  the  plaintiff  to  sue  In  tliat  in- 
stance and  consent  to  the  court  to  enter 
Judgment  in  the  cause  on  the  issue  made.  If 
the  Mate  bad  been  named  as  a  i>arty  defend- 
ant, no  possible  doubt  exists  that  such  would 
have  been  the  conditions.  And  I  am  of  the 
opinion  that,  because  the  sovereignty  with- 
holds its  i)ermlssion  to  be  sued  either  Im- 
pliedly by  Its  silence  on  the  subject,  or  ex- 
pressly by  a  positive  enactment,  and  while 
withheld  In  either  manner  a  matter  tran- 
spires between  an  individual  and  the  sov- 
ereignty, which,  had  the  same  matter  tran- 
spired between  the  individual  and  a  private 
person,  a  cause  of  action  would  have  arisen 
In  favor  of  the  individual  against  the  other 
person,  nnder  such  circumstances,  the  indi- 
vidual has  a  valid  cause  of  action  against  the 
sovereignty,  which  is  unimpaired  as  a  cause 
of  action,  but  unenforceable,  because  the 
courts  have  no  Jurisdiction  to  entertain  the 


aetloii  acalnst  the  soverdenty  witbont  i^i 
consent  (Bank  of  Washington  v.  Arkansas, 
20  How.  630,  16  Ia  Ed.  993) ;  and  that,  when 
the  sovereignty  has  granted  permission  to 
sue  it  generally,  then,  no  other  legal  ImpeAl- 
ment  intervening,  the  action  may  be  com- 
menced and  prosecuted  against  the  sovereign- 
ty upon  the  cause  of  action  arising  prior  to 
the  grant  of  permission  to  sue,  upon  the 
principle  set  forth  in  Beers  v.  Arkansas,  su- 
pra, and  recognized,  and  applied  in  Bank  of 
Washington  v.  Arkansas,  supra,  and  numer- 
ous other  authorities. 

The  duty  to  care  for  public  roads  ontside 
of  incorporated  cities  and  towns  is  a  poblic 
duty  of  the  state.  The  state  has  expressly 
delegated  that  duty  to  the  Incorporated  cities 
and  towns  over  the  streets,  alleys,  and  public 
grounds  within  the  cities  and  towns.  Then 
the  defendant,  dty  of  Phoenix,  while  cleans- 
ing and  caring  for  its  streets,  was  engaged  in 
the  performance  of  a  public  duty,  a  duty  in 
which  the  Inhabitants  of  the  incorporation — 
the  public — were  alike  interested  and  benefit- 
ed. In  the  performance  of  that  duty  the  de- 
fendant was  the  sovereign  and  entitled  to  all 
the  privileges  Incident  to  the  matter  in  hand 
to  which  the  statci  would  be  entitled  had  it 
directly  performed  the  dnty  In  the  same 
manner.  In  prosecuting  an  action  against 
the  dty  for  an  injury  received  through  the 
negligence  of  the  city,  the  plaintiff  is  required 
to  bring  himself  within  the  conditions  pre- 
scribed by  law  before  he  can  maintain  his 
action.  Sargent  ▼.  Town  of  Gilford,  00  M.  H. 
543,  27  AU.  307. 

When  this  action  was  conunenoed  no  spe- 
cial conditions  were  prescribed.  The  charter 
provision  granted  sufficient  permission  to  sue; 
The  charter  was  sufficiently  pleaded  tn  the 
complaint,  as  measured  by  a  general  demur- 
rer, to  show  this  i>ermi8slon,  and  conse- 
quently to  set  forth  the  Jurisdiction  of  the 
conrt  to  entertain  the  suit,  and  the  demurrer 
admitted  these  essential  facts. 

In  my  opinion,  the  order  sustaining  the 
general  demurrer  was  reversible  error,  and 
the  Judgment  should  be  reversed,  and  the 
cause  remanded. 

(17  Arts.  U) 

ROUSE  ▼.  BOIiEN  et  aL    QUo.  1407.) 
(Supreme  Court  of  Ariaona.    April,  191S0 

1.  Canobixation   of   iNSTBtnoum   «=»3  -^ 
Gbound  roB  Oanokllatior. 

Where  the  consideration  for  a  note  and 
mortgage  wholly  failed,  the  mortgagor  is,  the  in- 
struments remaining  in  the  possesion  of  the 
mortgagee,  entitled  to  their  cancellation,  not- 
withstanding the  parol  evidence  rule  and  the 
fact  that  audi  documents  import  a  consideration. 
[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  ti  1,  6;    Dec.  Dig. 

«=5>3.1 

2.  CANCBIXATIOIf    OF    iNOTBUlCENTn     «=336  — 
NECKSaABT  Pabtieb. 

Wliere  plaiatiSs  alone  had  ezejuted  a  note 
secured  by  a  mortgage,  they  could  maintain  a 
suit   to  cancel   the   instrmnents,   consideration 
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Laving  failed,  vitbout  Joinins  others  Interested 
in  the  mortgaged  property. 

r£d.  Note.— For  other  cases,  see  Cancellation 
of  iDstrumenta,  Cent  Dig.  §{  65-64;  Dec  Dig. 
«s»35.i 

3.  SET-OFF    and    COUNTEBCLAm  «=»41— Stjb- 
JECT-SiATTEB  TO  COUNTEBCLAIH. 

In  a  suit  to  cancel  a  note  and  mortgage, 
defendant  cannot  b;  cross-complaint  set  up  a 
right  of  action  under  a  contract  to  which  others 
besides  plaintiffs  were  parties. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  H  70-79,  81;  Dec 
Dig.  «=>41.] 

4.  Appeal  and  Ebrob  4=3613— BnXi  or  Bx- 

CEPTI0N8 — AUTHENTICATIOS, 

An  instrument  indorsed  "Kill  of  Exceptions 
and  Statement  of  Facts,"  authenticated  only  by 
appellant's  signature,  is  no  part  of  the  record 
and  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2702-2707;  Dec.  Dig.  «=» 
ftia] 

Appeal  from  Superior  Court,  Pima  Coun- 
ty;  W.  A.  O'Connor,  Judge. 

Action  by  Catherine  Bolen  and  another 
against  Owen  T.  Rouse,  who  counterclaimed. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Owen  T.  Rouse,  of  Tucson,  for  appellant. 
Earl  S.  Curtis,  of  Phoenix  (Charles  B.  Ward, 
of  Pbcenlx,  of  counsel),  for  appellees. 

BOSS,  C.  J.  This  Is  an  action  to  cancel  a  note 
and  mortgage  made  and  delivered  by  appellee 
to  the  appellant  on  June  26,  1912,  for  $1,000, 
bearing  8  per  cent,  interest,  and  payable  on  or 
before  tliree  years  after  date.  It  would  serve 
no  useful  purpose  to  set  forth  the  entire 
pleadings,  and  we  will  therefore  give  only 
enough  of  them  to  suggest  the  material 
points  raised  on  appeal.  The  complaint  al- 
leges that  the  note  and  mortgage  security 
were  given  for  future  advances  to  be  made 
by  amiellant  for  the  use  and  benefit  of  ap- 
pellees, and  that  the  consideration  had  failed 
In  that  no  advances  bad  been  made;  that 
demand  bad  been  made  for  their  cancella- 
tl(»i  and  appellant's  refusal,  his  threat  to 
sue  on  note,  and  for  foreclosure  of  mort- 
gage ;  that  mortgage  had  been  recorded  and 
constituted  a  cloud  upon  the  title  of  the  ap- 
pellees' premises,  to  wit,  lots  8  and  9  in 
block  92  of  the  city  of  Tucson,  county  of 
Pima,  state  of  Arizona. 

Appellant  interposed  to  the  complaint:  (1) 
A  general  demurrer.  (2)  Answered  that  there 
was  a  nonjoinder  of  parties  plaintiff  because 
others  than  plaintiffs  owned  an  interest  In 
the  mortgaged  premises.  (3)  That  the  note 
was  given  for  value  and  not  alone  for  mon- 
eys thereafter  to  be  advanced;  that  at  the 
time  of  Its  execution  he  was  appellees'  at- 
torney, and  that  appellees  were  Indebted  to 
Mm  in  a  sum  largely  in  excess  of  the  amount 
of  note,  and  that  the  note  was  given  to  him 
for  a  inrt  of  his  fee;  that  since  the  date 
of  note  he  had  paid  out  court  costs  for  appel- 
lees "In  the  aggregate  about  $466."  (4)  Ap- 
pellant  cross-complained    and    set   forth    a 


cause  of  action,  not  against  appellees,  bat 
against  appellees  and  several  others,  strang- 
ers to  the  record,  alleging  that  appellees  and 
others  had  employed  him  as  their  attorney, 
to  be  compensated  only  on  condition  of  a  re- 
covery, and  tbat  he  had  rendered  services  In 
his  employment  and  paid  ont  costs  of  the 
value  of  $7,090.  But  there  is  no  allegation 
of  recovery. 

The  appellees  moved  to  strilce  the  part  of 
the  answer  setting  up  nonjoinder  of  parties 
plaintiff  and  the  cross-complaint,  and  replied 
that  appellant's  compensation  was  contingent 
upon  the  amount  of  recovery  in  certain  pro- 
posed litigation,  and  that  nothing  liad  been 
recovered  to  them.  The  motiim  to  strike  was 
granted.  Thereupon  the  case  was  tried  to  a 
jury,  resulting  in  a  verdict  for  the  appellees, 
upon  which  Judgment  was  entered  ordering 
the  cancellation  of  the  note  and  mortgage. 

Appellant  complains:  (1)  Of  the  order 
overruling  his  general  demurrer;  (2)  of  the 
order  striking  his  plea  of  nonjoinder ;  (3)  of 
the  order  striking  his  cross-complaint;  and 
(4)  of  the  Lastmctions  given  and  refused. 
We  will  consider  these  points  in  their  order. 

[1]  The  appellant  is  extremely  brief  in  his 
argument  as  to  why  the  complaint  failed  to 
state  facts  sufficient  to  constitute  a  cause  of 
action.  He  says  the  facts  "show  that  plain- 
tiffs executed  and  delivered  to  defendant  a 
negotiable  promissory  note  and  a  mortgage  to 
secure  it  *  *  *  They  in^wrt  a  consider- 
ation. •  •  •  Evidence  of  a  imrol  agree- 
ment made  at  the  t'me  of  execution  of  such 
documents  cannot  be  received.  *  *  * 
Some  ground  for  equitable  relief  must  be  al- 
leged, such  as  fraud,  accident,  or  mistake." 
These  statements,  as  abstract  propositions  of 
law,  may  be  granted  to  be  correct,  but  they 
are  not  authority  that  no  action  may  be 
maintained  to  cancel  the  note  and  mortgage 
for  a  total  failure  of  consideration.  As  be- 
tween the  original  parties  to  such  instru- 
ments, and  parties  with  notice,  a  failure  of 
consideration  may  always  be  shown.  If  noth- 
ing is  given  for  the  instrument^  it  creates  no 
obligation  either  in  law  or  in  equity  in  fa- 
vor of  the  payee.  3  R.  C.  I^  913,  S  139; 
17  Cyc  651,  652,  665;  Aultman  &  Co.  v. 
Knoll,  71  Kan.  109,  79  Pac  1074;  Pearsall 
V.  Henry,  163  Cal.  314,  96  Pac.  164,  169. 

[2]  The  court's  order  striking  the  plea  of 
defect  of  parties  plaintiff  and  the  cross- 
complaint  was  correct  The  appellees  alone 
had  executed  the  note  and  mortgage.  They 
only  were  interested  in  their  cancellation. 
The  interest  of  others  in  the  mortgaged  prop- 
erty was  not  affected  by  mortgage  of  app^« 
lees,  nor  could  they  be  concerned  in  its  can- 
cellation. 

[3]  The  counterclaim  set  out  In  the  cross 
complaint  did  not  grow  out  of  the  note  and 
mortgage  transaction,  nor  between  the  same 
parties.  The  counterclaim  is  for  services  al- 
leged to  have  been  rendered  and  moneys  paid 
out,  under   a  contract,  not  with  appellees 
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alone,  but  with  Frederick  C.  Bolen,  Catherine 
Bolen,  David  J.  Bolen,  Wm.  H.  Bolen,  and 
Mary  J.  Wilson.  There  Is  no  allegation  in 
the  croes-complalnt  that  the  note  and  mort- 
gage were  given  appellant  in  payment  of 
services  growing  out  of  such  contract.  On 
the  contrary,  it  is  alleged  that  appellant's 
compensation  was  contingent  upon  the  re- 
covery of  money  or  property  that  might  re- 
sult from  appellant's  professional  service  un- 
der said  contract,  and  it  is  not  shown  tliat 
anything  had  been  recovered. 

[4]  The  complaint  of  the  instructions  given 
and  refused  we  cannot  notice  for  the  reason 
that  we  have  none  of  the  evidence  before  us. 
There  is  a  paper  among  the  files  indorsed 
"Bill  of  Exceptions  and  Statement  of  Facts," 
signed  by  appellant,  bat  it  is  not  otherwise 
authenticated  or  approved.  It  is  not  a  pa- 
per of  any  legal  sanction,  and  cannot  be  look- 
ed to  for  any  purpose. 

The  judgment  is  affirmed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  con- 
cur. 


(17  Ariz.  17) 

ROUSE  V.  BOLEN  et  aL     (No.  1408.) 

(Supreme  Court  of  Arizona.     April,  1915.) 

Appeal  and  Ebbob  «=s>671— Recobd— Qdks- 

TIONB  PbESENTED   FOB  REVIEW. 

Where  the  evidence  is  not  in  the  record,  the 
only  question  for  review  is  whether  the  judg- 
ment was  warranted  under  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (;ent.  Dig.  H  2867-2872;  Dec.  Dig.  «=» 
671.] 

Appeal  from  Superior  Court,  Pima  County ; 
W.  A.  O'Connor,  Judge. 

Action  by  Owen  T.  Rouse  against  Catherine 
Bolen  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Owen  T.  Rouse,  ot  Tucson,  for  appellant 
Earl  S.  Curtis,  of  Phoenix  (Charles  B.  Ward, 
of  Phoenix,  of  counsel),  for  appellees. 

ROSS,  C.  J.  This  is  an  action  by  appel- 
lant against  the  appellees  for  the  reasonable 
value  of  his  labor  as  attorney  for  professional 
services  in  bringing  and  prosecuting  and  de- 
fending several  lawsuits,  the  purpose  and  ob- 
ject of  which  was  to  recover  for  appellees  the 
estate  of  John  Bolen,  the  husband  of  (Cather- 
ine and  the  father  of  the  other  defendants, 
and  for  costs  paid  out  by  appellant  in  connec- 
tion with  said  litigation.  The  case  was  tried 
to  the  court  without  a  jury,  and  judgment 
•was  entered  in  favor  of  the  appellees  and 
against  the  appellant 

The  evidence  is  not  before  the  court;  the 
records  being  in  the  same  situation  as  In  the 
case  of  Owen  T.  Rouse  v.  Catherine  Bolen 
and  Frederick  C.  Bolen,  147  Pac.  736,  just  de- 
cided. We  are  left  the  single  duty  of  examin- 
ing the  pleadings,  consisting  In  this  case  of 
the  complaint  and  answer,  to  see  If  the  court. 


In  rendering  Judgment  for  appellees,  oonunl^ 
ted  fundamental  error. 

We  see  no  reason  for  disturbing  the  judg- 
ment of  the  trial  court,  and  it  is  according 
affirmed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  con- 
cur. 

a<  Ariz.  S») 
LAIRD  V.  SIMS,  Superintendent  of  State 
Prison.    (Cr.  374.) 
(Supreme  Conrt  of  Aricona.    April  12,  1915.) 

1.  Pabdon    4=94  —  CoNSTirunoNAi.   Pbovi- 

BIONS. 

The  pardoning  power  is  not  inherent  in 
,  any  state  officer  or  department,  but  the  people, 
in  adoptine  a  Constitution,  may  confer  the 
power  on  omcers  or  departments  as  they  see  fit 
[Ed.  Note. — For  other  cases,  see  Pardon,  Cent 
Dig.  {{  4-6% ;    Dec.  Dig.  <g=>4.] 

2.  PABDON     «=»2  —   CONSTITUTIOHAL    PBOVI- 
SIONB. 

Under  Const  art  6,  f  6,  declaring  Uiat  the 
Governor  shall  have  power  to  grant  pardon 
after  conviction  on  such  conditions  and  with 
such  restrictions  and  limitations  as  may  be  pro- 
vided by  law,  Pen.  CMe,  1913,  Si  1301.  1302, 
creating  a  board  of  pardons  with  exclusive  pow- 
er to  pass  on  and  recommend  pardons,  and  de- 
claring that  no  pardon  shall  be  granted  by  the 
Governor  unless  recommended  oy  the  board, 
adopted  by  the  people  at  a  referendum,  is  valid. 
[Ed.  Note. — For  other  cases,  see  Pardon, 
Cent  Dig.  i  2;   Dec.  Dig.  <3=>2.] 

3.  Constitutional   Law    «=>4*— Statdtbs— 
Validitt. 

The  court  will  sustain  a  statute,  if  possi- 
ble, and,  if  it  entertains  any  doubt  of  its  inva- 
lidity, it  will  resolve  the  doubt  in  its  favor  and 
sustain  It 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  46;   Dec.  Dig.  «=>4S.] 

4.  CONSTITtJTIONAL  LAW  «=>13  —  CONBTXTU- 
TIONAL    PBOV18IOW»— CONSTBUCnON. 

The  court  in  construing  a  constitntional 
provision,  will,  if  possible,  ascertain  and  give 
effect  to  the  intention  of  the  framers  of  the  (Con- 
stitution ;  and,  where  the  language  is  plain  and 
easily  understood,  it  will  be  construed  withoot 
extrinsic  aid. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {{  9,  10;   Dec.  Dig.  «=3l3.] 

Cunningham,  J^  dissenting. 


Appeal  from  Superior  CJourt,  Pinal  County; 
O.  J.  Baughn,  Judge. 

Habeas  corpus  by  Knox  Laird  against  Rob- 
ert B.  Sims,  Superintendent  of  the  State  Pris- 
on of  Arizona,  for  his  discharge  from  impris- 
onment From  a  judgment  dismissing  the  pe- 
tition and  remanding  petitioner,  be  appeals. 
Affirmed. 

S.  L.  Pattee,  of  Douglas,  for  appellant  Wi- 
ley E.  Jones,  Atty  Gen.,  for  appellee. 

ROSS,  O.  J.  The  petitioner,  Knox  Laird, 
was  serving  In  the  state  prison  a  term  of  not 
less  than  ten  years  commencing  September 
29,  1913,  as  punisliment,  after  conviction,  of 
the  crime  of  murder.  On  February  25,  1915, 
the  Governor  of  the  state  granted,  blm  an  un- 
conditional pardon.    He  accepted  the  pardon. 
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but  tbe  api)ellee,  sapeiintendent  of  prison,  re- 
fused to  discharge  tiim.  In  his  petition  be 
set  forth  the  above  facts,  and  prayed  for  a 
writ  of  habeas  corpus  directed  to  tbe  appel- 
lee.   Tbe  writ  was  Issued. 

In  his  return  to  the  writ  the  appellee  ad- 
mitted the  allegations  of  the  petition,  and 
stated  that  be  declined  to  recognize  the  par^ 
don  for  reason  that  the  application  for  such 
pardon  was  not  passed  upon  or  recommended 
by  tbe  board  of  pardons  and  paroles,  nor  was 
any  application  for  a  pardon  ever  presented 
to  said  board.  Tbe  petitioner  demurred  to 
the  return  and  the  sufficiency  thereof  to  show 
that  his  detention  was  legal.  Tbe  demurrer 
was  overruled,  and  Judgment  dismissing  the 
petition  and  remanding  petitioner  was  enter- 
ed, from  which  Judgment  this  appeal  is  pros- 
ecuted. 

[1]  While  the  facts  of  the  case  are  simple 
and  easily  understood,  the  question  they  pre- 
sent for  our  determination  is  a  seriotis  one. 
It  is:  Who,  under  our  Ck)nstitution  and  laws, 
is  empowered  and  authorized  to  grant  par- 
dons. Every  dviUzed  country  recognizes,  and 
has  therefore  provided  for,  the  pardoning 
power  to  be  exercised  as  an  act  of  grace  and 
humanity  in  proper  cases.  As  was  said  by 
Justice  Wayne  in  Ex  parte  Wells,  IS  How. 
307,  310,  15  U  Ed.  421: 

"Without  such  a  power  of  clemency,  to  b«  ei- 
crcis<>d  by  some  department  or  functionaiT  of 
gOTPrnment,  it  would  be  most  imperfect  and  de- 
ficient in  it8  political  morality,  and  in  that 
attribute  of  Deity  whose  judgrmenta  are  always 
tempered  with  mercy." 

The  state,  in  adopting  a  Cionstitution,  rec- 
ognized It  as  a  fixed  and  desirable  institution, 
and,  accordingly,  incorporated  it  in  its  funda- 
mental law.  It  la  not  a  imwer,  under  our 
system  of  government,  inherent  in  any  officer 
of  tbe  state,  or  any  department  of  the  stata 
Tbe .  people,  in  framing  and  adopting  their 
Constitation,  could  have  lodged  the  power  In 
the  Legislatnre,  or  in  tbe  Crovemor,  secretary 
of  state,  and  auditor,  or  either  of  them,'  or  in 
tbe  members  of  this  court,  or  either  of  them, 
or,  as  has  been  done  in  some  of  tbe  state  Con- 
stitutions, in  a  board  of  pardons. 

[2, 3]  Tbe  provision  in  our  Ck>n8titntlon 
concerning  tbe  pardoning  power  is  in  tbe  fol- 
lowing language: 

"Tbe  Governor  shall  have  power  to  grant 
reprieves,  commutationB  and  pardons,  after  con- 
victions, for  all  offenses  except  treason  and 
eases  of  impeachment,  upon  such  conditions  and 
with  such  restrictions  and  limitations  as  may 
be  provided  by  law."     Article  6,  i  5. 

Omitting  from  this  section  such  words  as 
have  no  effect  or  bearing  upon  tbe  question 
here  involved.  It  would  read: 

"The  Governor  shall  have  power  to  grant 
•  •  •  i>ardona,  after  conviction,  •  •  •  up- 
on snch  conditions  and  with  such  restrictions 
and  limitations  as  may  be  provided  by  law." 

It  Is  contended  by  the  Attorney  General 
that  the  "conditions,  restrictions,  and  limita- 
tions" here  mentioned  bear  upon  and  qualify 
the  power  to  grant  pardons,  and  it  is  contend- 
ed by  appellant  that  those  words  bear  upon 


f  and  quall^  tbe  pardon  Itself.    Tbe  Attorney 
General  would  paraphrase  it  thus: 

"The  Governor  shall  have  power,  upon  such 
conditions  and  with  such  restrictions  ai.d  limi- 
tations as  may  be  provided  by  law,  to  grant 
pardons." 

And  appellant  would  have  It  read: 
"The  Governor  shall  have  power  to  grant  con- 
ditional pardons;    that  ia,  pardons  containing 
conditions,  restrictions  and  limitations  upon  the 
conduct  of  the  grantee  thereof." 

Neither  contention  is  unreasonable;  both 
are  plausible.  Tbe  Legislature  evidently  toolt 
tbe  former  view.  At  its  first  session  it  pass- 
ed, over  the  Grovemor's  veto,  an  act  that  was 
subsequently  referred  to  tbe  people,  and  by 
them  approved  at  the  1914  November  election, 
which  undertakes  to  limit  and  restrict  the 
Governor's  pardoning  power.  We  conceive  it 
to  be  tbe  duty  of  this  court  to  sustain  such 
law  if  possible.  We  will  not  seek  excuses  to 
declare  it  invalid,  but  rather  strive  to  find 
reasons  to  sustain  it.  If,  after  a  comparison 
of  its  terms  with  tbe  terms  of  the  Constitu- 
tion, we  entertain  any  doubt  of  its  invalidity, 
we  should  and  will  resolve  that  doubt  in  Its 
favor  and  sustain  it.  So  much  is  due  to  a 
co-ordinate  branch  of  the  government ;  espe- 
cially so  when  tbe  legislative  act  has  been 
submitted  to,  and  received  tbe  approval  of, 
tbe  people. 

The  act  referred  to  Is  found  in  the  Penal 
Code  of  1013,  as  "Title  XXI— Pardons  and 
Reprieves,"  and  is  subdivided  into  sections 
1297  to  1307,  inclusive.    Section  1297  reads: 

"The  Governor  has  power  to  grant  reprieves, 
commutations,  and  pardons,  after  conviction,  for 
all  offenses,  except  treason  and  cases  of  im- 
peachment, upon  such  conditions  and  with  such 
restrictions  and  limitations  as  he  may  think 
proper,  subject  to  the  regulations  provided  in 
this  chapter." 

"The  regulations  provided  In  this  chapter" 
that  are  material  are  contained  in  section 
1301,  which  creates  a  board  of  pardons  and 
paroles  consisting  of  the  state  superintendent 
of  public  instruction,  tbe  Attorney  General, 
and  a  third  member,  to  be  selected  by  those 
two,  and  section  1302,  which  provides  that: 

"Said  board  shall  have  exclnsive  power  to 
pass  upon  and  recommend  reprieves,  commu- 
tations, paroles  and  pardons,  and  no  reprieve, 
commutation,  parole  or  pardon  shall  be  granted 
by  tbe  Governor  unless  the  same  has  first  been 
recommended  by  said  tward.  All  applications 
made  for  reprieves,' commutations,  paroles  and 
pardons  made  to  the  Governor  shall  be  at  once 
transmitted  by  the  Governor  to  the  chairman  of 
the  said  board,  and  the  said  board  shall  return 
the  same  with  their  recommendation  to  the  Gov^ 
ernor." 

[4]  It  Is  a  cardinal  principle  of  constitu- 
tional construction  to  give  to  a  Constitution 
and  its  provisions  the  meaning,  if  possible 
of  ascertainment,  intended  by  its  framers. 
It  is  a  perversion  to  give  It  any  other  mean- 
ing. If  the  language  used  is  plain  and  easily 
understood,  it  should  be  looked  to  without 
extrinsic  aid  for  the  meaning  intended.  In 
this  instance  tbe  qualifying  words  used  In 
section  5,  art.  6,  of  the  Constitution  may  re- 
fer to  and  modify  the  "power"  as  reasonably 
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as  they  may  be  said  to  refer  to  and  qualify 
the  "pardon."  Did  the  men  who  wrote  the 
Constitntion  Intend  that  the  Governor  of  this 
state  should  have  unlimited  and  unrestricted 
power  to  issue  pardons?  It  is  a  matter  of 
common  Icnowledge  that  at  the  time  or  Just 
prior  to  the  convening  of  the  constitutional 
convention  considerable  feeling  and  criticism 
were  Indulged  by  the  people  of  the  territory 
over  what  was  generally  thought  to  be  an 
abuse  of  the  pardoning  power,  and  no  one 
knew  it  better  than  the  members  of  the 
convention.  The  language  used  in  our  Con- 
stitution defining  the  pardoning  power  is  not 
to  be  found  in  any  other  Constitution  of 
any  other  state  of  the  Union,  and  the  dif- 
ference is  significant  It  Is  not  unreasonable 
to  assume  that  the  convention  endeavored  to 
so  word  section  5  of  article  6  as  to  prevent  a 
recurrence  of  an  Indiscriminate  exercise  of 
the  pardoning  power.  There  is  a  manifest 
lack  of  intention  to  follow  the  language  of 
the  organic  laws  of  the  territory.  The  par- 
doning power  of  that  act  was  placed  in  the 
Governor  in  these  words: 

"He  may  grant  pardons  and  reprieves  and  re- 
mit fines  and  forfeitures,  for  oSenses  against 
the  laws  of  the  territory.    •    •    • " 

Comparing  our  constitutional  provision 
with  that  of  Michigan,  the  language  used  Is 
in  the  main  identical,  but  the  difference  in 
meaning  Is  so  pronounced  as  to  strike  one 
with  surprise  and  wonder.  This  difference 
Is  not  accidental  or  inadvertent  It  is  evi- 
dently for  a  purpose.  We  give  the  Michigan 
constitutional  provision: 

."He  (the  Governor]  may  grant  reprieves,  com- 
mutations and  pardons  after  conviction,  tor  all 
offenses  except  treason  and  cases  of  impeach- 
ment, upon  such  conditions,  and  with  such  re- 
strictions and  limitations,  as  he  may  think  prop- 
er, subject  to  regulations  provided  by  law,  rela- 
tive to  the  manner  of  applying  for  pardons." 
Article  S,  i  11.  • 

In  the  Michigan  Constitntion  the  pardoning 
power  is  given  to  the  Governor  to  be  exer- 
cised "as  he  may  think  proper ;"  while  under 
our  Constitution  it  is  lodged  In  the  Govern- 
or with  conditions  and  restrictions  and  lim- 
itations to  be  provided  by  law.  The  appel- 
lant in  support  of  his  contention  that  our 
legislative  act  is  repugnant  to  the  Consti- 
tution, among  other  cases,  relies  upon  Rich 
V.  Chamberlain,  104  Mich.  436,  62  N.  W.  584, 
27  L.  R.  A.  673.  This  case  involved  the  con- 
stitutionality of  an  act  of  the  Legislature 
creating  a  board  of  pardons  whose  duty  it 
was  to  investigate  petitions  for  pardons,  and 
make  reports  thereof  to  the  Governor  with 
recommendations,  but  it  was  not  attempted 
to  make  the  recommendations  binding  upon 
the  Governor.  The  act  was  sustained.  In 
the  opinion  it  was  held  that  the  pardonUig 
power  was  exclusively  vested  in  the  Govern- 
or, and  any  law  restricting  the  power  would 
be  unconstitutional ;  but  "at  the  same  time" 
the  court  said,  "and  with  equal  clearness 
[the  Constitution]  vests  in  the  Legislature 
the  power  to  provide  by  law,  regulation  rela- 


tive to  the  manner  of  applying  for  pardons." 
It  seems  that  no  other  conclusion  was  pos- 
sible under  the  Michigan  Constitution,  and, 
if  our  constitutional  provision  was  the  same, 
giving  the  Governor  the  right  to  exercise  the 
power  "as  he  may  think  proper,"  the  question 
we  have  would  be  easily  determined. 

Another  case  relied  upon  by  appellant  is 
In  re  Ridley,  3  Okl.  Cr.  350,  106  Pac.  549,  26 
Ll  R.  a.  (N.  S.)  110.  This  case  involves  the 
constitutionality  of  an  act  creating  a  board 
of  pardons  and  paroles,  and  conferring  on 
It  the  duty  to  investigate  petitions  for  par- 
dons, and  prohibiting  the  exercise  of  the  pow- 
er of  pardon  by  the  Governor,  except  upon 
its  recommendation  or  advice.  The  Okla- 
homa Constitution  (article  6,  i  10)  Is  as  fol- 
lows: 

"The  Governor  shall  have  power  to  grant 
after  conviction,  •  •  •  pardons  for  all  of- 
fenses, •  •  •  upon  such  conditions  and  .with 
such  restrictions  and  limitations  as  he  may 
deem  proper,  subject  to  such  regulations  as 
may  be  prescribed  by  law." 

The  Oklahoma  court  in  the  Ridley  Case. 
followed  the  reasoning  of  the  opinion  In  the 
Rich  V.  Chamberlain  Case,  supra,  as  it  might 
well  do,  the  language  of  the  two  Constitu- 
tlona  of  Michigan  and  Oklahoma  being,  in  the 
former,  that  the  Governor  may  grant  pardons 
"as  he  may  think  proper,"  and  the  latter  "as 
he  may  deem  proper." 

The  California  Constitution  (article  7,  |  D 
is  the  same  as  the  Michigan  Constitution; 
the  provision  being  that  the  Governor  may 
grant  pardons  "as  he  may  think  proper."  Of 
course,  when  language  of  that  kind  is  used,  it 
forecloses  all  debate  and  all  controversy.  It 
Is  too  plain  to  quibble  over.  The  constitu- 
tional convention  did  not  however,  copy  the 
language  of  the  Constitutions  of  California  or 
Michigan  or  Oklahoma,  nor  Is  the  language 
used  equivalent  in  meaning  to  that  used  in 
those  Constitutions  or  the  Constitution  of 
any  other  state  of  the  Union. 

The  first  Legislature  of  the  state,  very 
soon  after  the  promulgation  of  the  Consti- 
tution, with  the  language  of  section  5,  art  6, 
before  it,  language  not  to  be  found  in  any 
other  Constitution,  and  therefore  without 
Judicial  construction,  passed  the  act  in  ques- 
tion, and  In  doing  so  construed  the  "condi- 
tions, restrictions,  and  limitations"  as  qual- 
ifying the  pardoning  power,  and  not  the 
pardon  itselt 

A  reference  to  the  Journals  of  the  third 
session  of  the  Legislature,  at  page  300,  dis- 
closes that  on  May  16, 1813,  the  Senate,  over 
the  Governor's  veto,  passed  House  Bill  Na  1, 
of  which  the  sections  creating  the  board  of 
pardons  and  paroles  was  a  part  with  but  one 
dissenting  vote.  In  the  Senate  were  members 
voting  for  the  measure  who  had  distinguish- 
ed themselves  as  leaders  of  the  constitutional 
convention.  In  the  House  the  measure  was 
approved  notwithstanding  the  veto  by  a  vote 
of  25  in  the  affirmative  and  6  in  the  nega- 
tive;  one  of  those  votlng^  In  the  affirmative 
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and  one  voting  in  the  negative  having  been 
members  of  the  constitutional  convention. 
The  President  of  the  Senate,  lately  deceased, 
perhaps  contributed  more  than  any  single 
Individual  In  the  making  of  the  Constitution, 
as  well  also  the  laws  enacted  at  the  first  ses- 
sion of  tibe  Legislature,  and  his  well-known 
probity,  ability,  and  fidelity  to  the  funda- 
mental law  forbid  the  thought  that  he  would 
vote  for  any  legislative  act  Inimical  to  that 
sacred  Instrument.  He  and  those  other  mem- 
bers of  the  convention  that  wrote  the  Constl- 
tutlon,  and  later  as  lawmakers  voted  for  the 
creation  of  the  board  of  pardons  and  paroles, 
must  have  endeavored  only  to  carry  oat  the 
Intention  of  the  convention  as  they  wrote  It 
Into  the  Constitution.  This  measure  was 
later  referred  to  the  people.  After  the  dele- 
gated authority  had  passed  It,  the  action  of 
the  delegates  was  approved,  affirmed,  and 
ratified  by  the  source  of  all  authority — the 
people  themselves.  At  the  polls,  after  a  thor- 
ough campaign  of  publicity,  both  by  piapo- 
nents  and  opponents  of  the  measure,  the  peo- 
ple, the  ultimate  and  final  source  of  all  power 
In  a  democratic  form  of  government,  placed 
their  construction  on  section  6,  art  S,  of  the 
Constitution  by  approving  the  creation  of 
the  board  of  pardons  and  paroles  and  the 
power  lodged-  In  It  The  sovereign  people 
have  said  that  the  power  of  pardon  may  be 
conditioned,  restricted,  and  limited  to  the  ex- 
tent: of  forbidding  its  exercise  except  upon 
the  recommendation  of  the  board  of  pardons 
and  paroles.  In  Frost  v.  Ffeiffer,  26  Oolo. 
33S,  349,  58  Pac.  147-lSl,  the  court  had  oc- 
casion to  consider  what  effect,  if  any,  should 
be  given  to  legislative  construction  made  im- 
mediately after  the  adoption  of  the  Consti- 
tution of  Colorado.    It  was  said: 

"Another  matter  which  it  ia  proper  to  notice 
in  connection  with  the  construction  of  the  con- 
stitutional provision  luder  consideration  is  the 
contemporaneous  construction  thereof  given  by 
the  legislative  department  of  the  state.  It  is  a 
fact  of  which  we  take  judicial  notice,  for  it  ap- 
pears in  the  laws  of  the  state,  that  the  first  Leg- 
islature which  convened  after  the  adoption  of 
our  Constitutios  created  no  less  than  four  new 
countiea,  without  in  any  manner  submitting  tlie 
question  to  the  people  directly  interested.  It 
is  a  matter  of  history  that  several  memi>era  of 
this  General  Assembly  had  been  members  of 
the  constitutional  convention.  •  ♦  •  Con- 
temporaneous legislative  construction  of  the 
fundamental  law,  while  not  controlling  upon 
the  courts,  yet,  in  case  of  doubt  or  ambiguity, 
is  entitled  to  great  weight,  as  expressive  of  the 
views  entertained  by  those  of  the  meaning  of 
that  law  whose  mandates  they  are  bound  to  ob- 
serve." 

Ehid.  Interp.  Stat  8  527,  says: 

"The  deference  due  to  such  legislative  exposi- 
tion is  said  to  be  all  the  more  signal  when  the 
latter  is  made  almost  contemporaneously  with 
the  establishment  of  the  Constitution,  and  may 
be  supposed  to  result  from  the  same  views  of 
policy  and  modes  of  reasoning  that  prevailed 
among  the  framers  of  the  instrument  thus  ex- 
pounded." 

In  Manufacturing  Co.  v.  Ferguson,  113  TJ. 
S.  733,  6  Sup.  Ct  741,  28  L.  Ed.  1137,  ttie 
Supreme  Court  of  the  United  States  said: 


"The  act  was  passed  by  the  first  Legislature 
that  assembled  after  the  adoption  of  the  Consti- 
tution, and  has  been  allowed  to  remain  upon  the 
statute  book  to  the  present  time.  It  most  there- 
fore be  considered  as  a  contemporary  interpre- 
tation, entitled  to  much  weight 

8  Cyc.  737,  states  the  i^ile  as  follows: 
"Practical  construction  of  constitutional  pro- 
visions by  the  legislative  department  in  the  en- 
actment of  laws,  necessarily  lias  great  weight 
with  the  judiciary,  and  is  sometimes  followed 
by  the  latter  when  clearly  erroneous." 

6  R.  C.  L.  §  60: 

"The  principle  of  contemporaneous  construc- 
tion may  be  applied  to  the  construction  given 
by  the  Legislature  to  the  constitutional  provi- 
sions dealing  with  legislative  powers  and  pro- 
cedure. Though  not  conclusive,  such  interpie- 
tation  is  generally  conceded  as  being  entitled  to 
great  weight,  and  should  not  be  departed  from 
unless  manifestly  erroneous." 

In  vi^iw  of  the  exceptional  novelty  of  the 
provision  in  our  Constitution,  and  its  sus- 
ceptibility of  two  Interpretations,  one  as  rea- 
sonable as  the  other,  and  the  Legislature  and 
the  electorate  of  the  state  having  adopted  the 
construction  limiting  and  restricting  the  par- 
doning power  to  cases  recommended  by  a 
Iward  of  pardons  created  by  legislative  act, 
we  must  confess  we  entertain  most  serious 
doubts  of  the  Invalidity  of  the  act  and,  fol- 
lowing the  rule  universally  followed  in  such 
case,  we  think  the  judgment  of  the  trial  court 
should  be  sustained. 

In  another  case  recently  decided  by  this 
court  we  had  occasion  to  state  what  we  con- 
ceived to  be  the  duty  of  the  court  In  passing 
niK>n  the  validity  of  a  statute  attacked  for 
repugnancy  to  the  Constitution.  In  that  case 
we  said: 

"That  legislation  of  such  a  character  may  to 
some  seem  unwise,  unjust^  or  impolitic  does  not 
authorize  the  courts  to  interfere.  When  the 
lawmaking  power  has  determined  such  matters, 
such  questions  are  thereby  foreclosed.  Nor  is 
the  purpose  and  motive  for  the  exercise  of  such 
legislative. power  a  subject  for  judicial  inquiry. 
Questions  relatine  to  the  wisdom,  policy,  and 
expedience  of  such  enactments  are  addressed  to 
the  lawmaking  branch  of  the  government  Like- 
wise we  may  not  concern  ourselves  with  a  con- 
sideration of  the  evils  which,  it  is  suggested, 
may  or  may  not  arise  from  the  execution  of  the 
lew,  whether  they  be  real  or  imaginary.  Unless 
there  be  some  constitutional  provision  which 
prohibits  the  enactment,  the  power  is  with  the 
people  to  determine  from  time  to  time  the  occa- 
sion, and  what  laws  and  regulations  are  neces- 
sary and  expedient  for  their  benefit  The' judi- 
cial department  does  not  make  the  laws,  but  is 
confined  to  ascertain  if  the  power  to  pass  them 
exists,  and,  when  such  power  is  found,  then  to 
construe  and  enforce  them  as  made.  A  pro- 
nouncement of  the  invalidity  of  an  act  or  any 
part  of  an  act  of  the  people  in  their  legislative 
capacity  is,  and  must  always  be,  approached 
with  a  delicacy  which  the  situation  invites.  Un- 
der our  oaths  as  judges,  this  power  must  be 
exercised  in  cases;  but  nevertheless  it  is  our 
plain  doty  to  uphold  an  act  of  the  lawmaking 
power  whenever  it  is  possible  to  do  so.  Every 
presumption  is  in  favor  of  its  validity,  and  the 
conflict  between  the  legislative  act  and  a  con- 
stitutional provision  must  be  very  clear  and  ut- 
terly irreconcilable  L/y  any  reasonable  interpre- 
tation before  this  court  would  be  called  upon  to 
annul  the  act  or  any  separable  part  of  it 
Gbema  v.  State,  16  Aria.  — ,  146  Pac.  494,  601. 
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Onr  lawmakers,  keeping  step  with  the  ad- 
vance thought  concerning  the  treatment  of 
prisoners,  have  provided  a  scheme  or' system 
of  paroles.  The  duties  of  carrying  out  and 
effectuating  this  system  Is  lodged  in  the  board 
of  pardons  and  paroles.  This  board  Is  pro- 
vided a  clerk  appointed  by  the  Governor  at 
a  stated  salary  of  $1,200  per  year,  with  duties 
as  provided  by  law  and  the  board.  The  board 
is  required  to  meet  at  the  state  prison  from 
time  to  time,  at  which  meetings  all  prisoners 
who  have  served  the  minimum  sentence,  when 
it  Is  an  Indeterminate  sentence,  as  well  as 
those  serving  definite  or  fixed  sentences,  may 
appear  and  apply  for  a  parole  or  an  abso- 
lute discharge.  The  Legislature  has  not  au- 
thorized the  Governor  to  grant  paroles  ex- 
cept upon  the  recommendation  of  the  board 
of  pardons  and  paroles.  Section  5,  art  6,  of 
the  Ck>nstltutlon  does  not  mention  paroles. 
If  the  board  of  pardons  and  paroles  has  no 
legal  existence,  and  may  not  exercise  the  pow- 
ers granted  it  by  the  Legislature,  there  Is  no 
power  vested  In  any  one  to  release  convicts, 
however  deserving,  upon  parole.  See  sections 
1449  to  1458,  Penal  Code  1913.  But,  if  the 
board  has  a  legal  existence,  it  may  adminis- 
ter this  very  meritorious  feature  of  modem 
and  enlightened  prison  reform.  If  the  legis- 
lation here  assailed  should  be  declared  void, 
and  the  contention  of  appellant  sustained,  he 
and  others  might  seek  and  receive  pardons 
at  the  Governor's  hands;  but  the  Governor 
would  be  powerless  to  release  on  parole. 
With  perhaps  one  or  two  exceptions,  the 
courts  of  this  country  have  recognized  the 
validity  of  legislative  boards  vested  with  the 
power  and  dnty  of  administering  parole  laws 
(State  V.  Wolfer,  119  Minn.  368,  138  N,  W. 
315,  42  L.  R.  A.  [N.  S.]  978,  Ann.  Gas.  1914A, 
1248;  6  B.  C.  L.  173),  and,  we  think,  right- 
ly so. 

Judgment  affirmed. 

FEANKLIN,  J.,  concurs. 

CUNNINGHAM,  J.  (dissenting).  By  ar- 
ticle 3  of  the  Constitution  the  powers  of  gov- 
ernment are  "divided  into  three  separate  de- 
partments, the  legislative,  the  executive,  and 
the  Judicial,"  and  each  is  forbidden  the  right 
to  exercise  the  powers  of  the  other.  Article 
4  defines  the  powers  and  duties  of  the  legis- 
lative department.  Article  5  defines  the  pow- 
ers and  duties  of  the  executive  department 
Article  5,  entitled  "£lxecatlve  Department," 
section  5,  is  as  follows: 

"The  Governor  shall  have  power  to  grant  re- 
prieves, commutation,  and  pardons,  after  convic- 
tions, for  all  offenses  except  treason  and  cases  of 
Impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations  as  may  be  pro- 
vided by  law." 

If  the.  pardoning  power  was  not  Intended 
to  be  given  to  the  Governor,  the  language 
used  in  article  6  defining  the  powers  and  du- 
ties of  the  Governor  is  without  legal  effect, 
and  is  meaningless. 


The  Legislature,  at  the  third  special  ses- 
sion of  its  first  session,  passed,  over  the  Gov- 
ernor's v^»,  an  act  that  was  subsequently  re- 
ferred to  the  people  and  by  them  approved 
at  the  1914  November  election,  which  under- 
takes to  deprive  the  Governor  of  this  pardon- 
ing power.  The  act  so  passed  was  subjected 
to  the  referendum  power,  and  the  act  was, 
by  a  vote  on  the  question  submitted,  sustain- 
ed. By  this  proceeding  and  its  results  no 
more  binding  effect  can  be  given  the  law 
than  can  be  given  an  ordinary  act  of  the 
Legislature.  Had  it  been  initiated  and  enact- 
ed by  the  people,  its  effect  would  be  no  dif- 
ferent "Any  law  which  may  not  be  enacted 
by  the  Legislature  under  this  Constitution 
shall  not  be  enacted  by  the  people."  Section 
14,  art  22,  State  Constitution.  Referred  and 
initiated  laws  cannot  be  given  the  force  and 
effect  of  amending  the  Constitution ;  neither 
can  they  be  sustained  when  repugnant  to 
the  Constitution,  although  they  may  have  had 
the  popular  approval.  This  act  has  as  much 
sanctity  and  vitality  as  an  act  of  the  Legis- 
lature, but  no  more. 

The  act  in  question  appears  in  the  Penal 
Code  as  "Title  XXI— Pardons  and  Reprieves," 
and  is  subdivided  into  sections  1297  to  1307, 
inclusive.     Section  1297  is  as  follows: 

"The  Governor  has  power  to  grant  reprieves, 
commutations,  and  pardons,  after  conviction,  for 
all  offenses,  except  treason  and  cases  of  impeach- 
ment upon  such  conditions  and  with  such  re- 
strictions and  limitations  as  be  may  think  prop- 
er, subject  to  the  regulations  provided  In'  thu 
chapter." 

Section  1297  of  the  Penal  Code,  supra,  does 
not  encroach  upon  the  Governor's  constitu- 
tional power  to  grant  pardons,  but  section 
1301  creates  a  board  of  pardons  and  paroles 
consisting  of  the  state  superintaident  of 
public  instruction,  the  Attorney  General,  and 
a  third  member  to  be  selected  by  those  two. 
Section  1302  provides  that: 

"Said  board  shall  have  exclusive  power  to 
I>asa  upon  and  recommend  reprieves,  conunnta- 
tions,  paroles  and  pardons,  and  no  reprieve, 
commutation,  parole  or  pardon  shall  be  granted 
by  the  Governor  unless  the  same  has  first  been 
recommended  by  said  board.  All  applications 
made  for  reprieves,  commutations,  paroles  and 
pardons  made  to  the  Governor  shall  be  at  once 
transmitted  to  the  chairman  of  the  said  board, 
and  the  said  board  shall  return  the  same  with 
their  recommendation  to  the  Governor." 

By  section  1302  the  Governor  has  no  duty 
in  the  premises,  except  a  clerical  one.  He 
may  sign  a  pardon,  if  It  be  recommended, 
bat  not  otherwise.  The  power  to  grant  par- 
dons is  not  his  power,  but  the  board's.  If 
this  legislation  is  valid,  article  5,  |  5,  to  the 
effect  that  "the  Governor  shall  have  power 
to  grant  ♦  •  •  pardons,  •  •  •  upon 
such  conditions  and  with  such  restrictions 
and  limitations  as  may  be  provided  by  law," 
has  no  meaning  as  conferring  a  power,  but, 
on  the  other  hand,  it  means  that  he  may, 
in  the  performance  of  what  some  one  has 
said  "is  the  most  gracious  act  of  govern- 
ment," participate  to  the  extent  only  of  sign- 
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In?  bis   name  to  the  instmment  granting 
uieicy. 

To  uphold  this  legislation  It  would  be  nec- 
essary for  this  court  to  find  that  It  was  the 
inteution  of  the  Constitution  makers  to  give 
the  Governor  no  power  In  the  granting  of 
pardons,  other  than  a  clerical  one.  If  he 
has  no  power  to  grant  a  pardon  except  upon 
a  recommendation,  then  he  has  no  power  to 
refuse  to  grant  a  pardon  upon  a  recommenda- 
tion. The  legislative  attempt  is  to  control 
his  discretion,  Judgment,  power  In  granting 
mercy,  not  in  refusing  it.  He  is  given  the 
implied  power  to  ignore  the  recommendation 
of  the  board,  and  refuse  his  signature  to  a 
pardon  approved  by  the  board,  and  there  is 
no  way  of-c(nitroUing  his  Judgment,  power, 
or  discretion.  If  he  would  extend  mercy, 
mercy  must  be  recommended  by  the  board. 
Under  the  constitutional  provision,  the  con- 
sent of  the  board  is  not  essential  in  either 
case.  It  is  the  Governor's  Judgment,  discre- 
tion, or  i>ower  that  constitutionally  must  be 
broQght  into  action  both  in  the  exercise  and 
the  refusal  to  exercise  the  jiardoulng  power. 
The  effort  is  to  take  this  power  from  the 
Governor,  not  In  the  constitutional  way,  by 
amendment,  but  by  a  legislative  act.  In  its 
first  section  (1297)  the  statute  concedes  full 
and  complete  power  of  pardon  In  the  Gov- 
ernor to  be  exercised  "as  he  may  think  prop- 
er," and  in  subsequent  sections  attempts  to 
divest  him  of  that  power  and  give  the  power 
to  the  board  of  pardons  and  paroles.  If  the 
act  alone  Is  consulted  for  the  source  of  the 
pardoning  power,  its  contradictions  would  In- 
volve the  question  in  great  doubt  and  uncer- 
tainty. 

The  only  three  state  Legislatures  that  have 
trer  created  boards  of  pardon  such  as  that 
attempted  X>y  said  act  are  Michigan,  Okla- 
homa, and  Washington.  Other  states  have 
pardoning  boards,  but,  as  is  said  In  Blah  v. 
Chamberlain,  Infra,  they  are  invariably  con- 
stitutional boards.  The  statutory  boards  of 
Michigan,  Oklahoma,  and  Washington,  in  so 
far  as  they  were  vested  with  the  pardoning 
power,  have  been  held  unconstitutional  un- 
der organic  laws  so  much  like  ours  as  to  give 
them  great  persuasive  force.  Whoever  pos- 
sesses the  pardoning  power  may  issue  either 
the  unconditional  or  the  conditional  pardon ; 
it  being  generally  conceded  that  the  right  to 
grant  the  former  includes  the  right  to  grant 
the  latter  or  lesser.    29  Cya  1570. 

The  great  similarity  to  ours  of  the  consti- 
tutional provisions  of  many  other  states,  and 
the  decisions  of  the  courts  construing  those 
provisions,  wherever  the  particular  question 
now  before  ns  was  involved,  may  be  looked 
to  with  profit. 

California  Constitution,  art  7,  {  1: 

"The  Governor  shall  have  the  power  to  grant 
reprieves,  pardons,  and  commutations  of  sen- 
tence, after  conviction,  for  all  offenses  except 
treason  and  cases  of  impeachment,  upon  such 
conditions,  and  with  such  restrictions  and  lim- 
itations, as  he  may  think  proper,  subject  to 
such  regulations  as  may  be  provided  by  law  rela- 
tive  to  the  manner  of  applying  for  pardons," 


The  qualifying  words  "conditions,  restric- 
tions and  limitations"  are  identical  with  ours 
in  place  and  meaning,  and  the  provision  is 
the  same  as  ours,  except  that  the  Legislature 
in  California  is  authorized  to  provide  the 
method  of  applying  for  pardon,  and  the  Gov- 
ernor may  grant  pardons  as  he  may  think 
proper,  and  in  ours  the  Legislature  is  author- 
ized to  provide  the  conditions,  restrictions, 
and  Ilmltationa  of  the  pardon  if  granted. 

In  Ex  parte  Kelly,  155  Cal.  39,  99  Pac.  368, 
20  L.  R.  A.  {N.  S.)  837,  the  court  said: 

"The  power  of  the  Governor  ♦  •  •  to  grant 
pardons  and  commutations  *  *  *  is  absolute 
under  the  Constitution." 

Constiitution  of  Michigan,  art  5,  {  11,  is  tlie 
same  as  California,  and  in  Rich  v.  Chamber- 
lain, 104  Mich.  436,  62  N.  W.  584,  27  L.  R.  A, 
573,  the  Supreme  Court  of  that  state  said: 

"This  section  of  the  Constitution,  in  express 
terms,  lodges  the  pardoning  power  with  the 
Governor,  and  with  it  the  co-ordinate  branches 
of  government  have  nothing  to  do,  except  as  the 
Legislature  may  by  law  provide  how  applica- 
tions may  be  made,  and  is  entitled  to  a  report 
of  action  taken.  People  v.  Brown,  54  Mich. 
28,  19  N.  W.  571:  People  v.  Moore,  62  Mich. 
498,  29  N.  W.  80;  People  v.  Cummings,  88 
Mich.  251,  50  N.  W.  310  [14  L.  R.  A,  2861; 
United  States  v.  Wilson,  7  Pet  150  [8  L.  Ed. 
640];  Ex  parte  Wells,  18  How.  307  [15  L.  Bd. 
421];  Ex  parte  Gariand,  4  Wall.  333  [18  I* 
Ed.  3661.  The  power  conferred  by  this  section 
of  the  Constitution  is  practically  unrestricted, 
and  the  exercise  of  executive  clemency  is  a  mat- 
ter of  discretion,  subject,  perhaps,  to  the  rem- 
edy by  impeachment  in  case  of  flagrant  abuse. 
It  cannot  however,  be  treated  as  a  privilege. 
It  is  as  much  an  official  duty  as  any  other  act. 
It  is  lodged  in  the  Governor,  not  for  the  benefit 
of  the  convict  only,  but  for  the  welfare  of  the 
people,  who  may  properly  insist  upon  the  per- 
formance of  that  duty  by  him,  if  a  pardon  is  to 
be  granted.  •  *  •  The  office  of  Governor 
seems  to  be  generally  considered  the  proper  one 
with  which  to  lodge  such  responsibility,  and  the 
public  have  the  right  to  insist  upon  his  per- 
formance of  the  duty.  Not  only  is  it  beyond  the 
power  of  the  Iiegislature  to  impose  the  duty  up- 
on others,  but  it  should  not  in  any  way  lessen 
his  responsibility  to  the  public,  when  he  sets 
aside  the  judgment  of  court  and  jury  by  open- 
ing the  doors  of  a  prison  to  a  convicted  felon. 
If  the  act  in  question  does  this,  it  should  not  be 
sustained." 

Oklahoma  Constitution,  art  6, 1 10: 

"The  Governor  sbail  have  power  to  grant  aft- 
er conviction,  reprieves,  commutations,  paroles, 
and  pardons  for  ail  offenses,  except  cases  of  im- 
peachment, upon  such  conditions  and  with  such 
restrictions  and  limitations  as  be  may  deem 
proper^  subject  to  such  regulations  as  may  be 
prescribed  by  law." 

The  Legislature  of  Oklahoma  passed  a  law 
creating  a  board  of  pardons  and  paroles,  and 
enacted  that  the  Governor  could  not  pardon 
or  parole  until  he  bad  presented  the  matter 
to,  and  obtained  the  advice  of,  the  board  of 
pardons  and  paroles.  The  Criminal  Court  of 
Appeals  of  Oklahoma,  in  Re  Ridley,  3  Okl. 
Cr.  350,  106  Paa  549,  26  L.  B.  A.  (N.  S.)  110, 
adopted  the  reasoning  and  language  of  the 
Michigan  court  in  Rich  v.  Chamberlain,  su- 
pra, and  held  that  the  powers  and  duties  at- 
tempted to  be  conferred  on  the  board  of  par- 
dons and  paroles  belonged,  under  the  Con- 
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stltutlon,  to  tbe  Gorernor,  and  could  not  be 
taken  from  blm  nor  controlled  by  tbe  legis- 
lative department. 

The  only  difference  discernible  between  oiir 
constitutional  provision  as  to  the  power  of 
pardon  and  those  of  California,  Michigan, 
and  Oklahoma  is  this:  The  California,  Mich- 
igan, and  Oklahoma  Constitutions  provide 
that  the  Ooremor  shall  have  power  to  grant 
pardons  upon  "such  conditions,  and  with 
such  restrictions  and  limitations,  as  be  may 
deem  proper,"  and  our  Constitution  provides 
that  the  Governor  shall  have  power  to  grant 
pardons  upon  "such  conditions  and  with 
such  restrictions  and  limitations  as  may 
be  provided  by  law."  The  discretion  given 
the  Governors  of  the  former  states,  as  to 
what  conditions  the  pardon  shall  contain, 
may  be  controlled  by  legislation  In  this  state 
fixing  those  conditions.  In  those  states  the 
Governor  may  specify  the  conditions  "as 
he  may  deem  proper,"  but  in  Arizona  the 
Legislature  may,  under  the  Constitution, 
"provide  by  law"  the  conditions,  restrictions, 
and  limitations  of  the  pardon,  but  It  cannot 
control  the  power  to  pardon  for  that  Is  fixed 
by  the  Constitution  In  the  Governor. 
Constitution  of  Arkansas  1836,  art  5,  |  11: 
"In  all  criminal  and  penal  cases,  except  in 
those  of  treason  and  impeachment,  be  [the  Gov- 
ernor] shall  have  power  to  grant  pardons,  after 
conviction  *  *  *  under  such  rules  and  regu- 
lations as  shall  be  prescribed  by  law." 

In  Ex  parto  Hunt,  10  Ark.  284,  it  was  held 
by  the  Supreme  Court  of  that  state  that  the 
Governor  had  the  constitutional  power  to 
grant  full  and  absolute  pardons  or  pardons 
with  such  restrictions  and  conditions  as  he 
might  deem  proper,  or  pardons  with  su<^  con- 
ditions and  restrictions  as  specified  by  a  leg- 
islative act 
Constitution  of  Washington,  art  S,  |  9: 
"The  pardoning  power  shall  be  vested  in  the 
Governor,  under  sucli  regulations  and  restric- 
tions as  may  be  prescribed  by  law." 

In  State  y.  Jenkins,  20  Wash.  78.  54  Pac. 
765,  the  Supreme  Court  of  that  state  held 
that  tbe  Governor's  pardoning  power  could 
not  by  a  legislative  act  creating  a  board  of 
pardons  with  power  to  recommend  pardons, 
be  restricted  or  controlled,  since  the  power 
granted  the  Legislature  to  regulate  and  re- 
strict did  not  confer  the  power  to  abridge 
the  executive  functions. 

Some  of  the  states  have  provided  in  their 
Constitutions  for  the  exercise  of  the  pardon- 
ing power  by  pardoning  boards,  and  In  every 
such  case  the  Governor  Is  made  a  member  of 
tbe  board.  Such  are  tbe  provisions  of  the 
Constitutions  of  Idaho,  Minnesota,  Montana, 
Nevada,  New  Jersey,  Pennsylvania,  South 
Dakota,  and  Utah.  By  the  Arizona  legisla- 
tive act  the  Governor  Is  not  a  member  of 
tbe  board,  and  has  no  voice  In  Ito  delibera- 
tions. He  may  only  announce  Its  findings 
and  carry  out  its  judgments. 

Those  states  vesting  the  pardoning  power 
in  their  Governors  are  Alabama,  Arkansas, 
Delaware,   Georgia,  Kansas,   Missouri,   Neb- 


raska, New  York,  North  Carolina,  South 
Carolina,  North  Dakota,  Mississippi,  Oregon, 
Tennessee,  Texas,  Virginia,  West  Virginia, 
Wisconsin,  Wyoming,  California,  Michigan, 
Washington,  Iowa,  Ohio,  and  Oklahoma. 
There  is  an  absence  of  reported  cases  from 
these  states  wherein  the  power  of  the  ex- 
ecutive has  been  denied  or  abridged  by  any 
statutory  board.  In  tbe  states  of  Michigan, 
Washington,  and  Oklahoma  tbe  power  has 
been  attacked,  and  in  those  states  the  courts 
have  denied  tbe  right  of  the  Legislature  to 
vest  such  boards  with  pardoning  power,  aa 
above  noted. 

If  we  resort  to  the  proceedings  of  the  con- 
stitutional convention  for  assistance  in  ar- 
riving at  the  meaning  intended  to  be  given 
any  provision  of  the  Constitution,  we  find 
that  in  the  organization  of  that  body  certain 
standing  committees  were  appointed.  Com- 
mittee No.  3  was  tbe  "Executive,  Impeach- 
ment and  Removal  from  Office"  Committee. 
This  committee  reported  to  the  convention 
the  provision  that  became.  In  substance,  arti- 
cle 5  of  the  Constitution  as  a  committee  sub- 
stitute for  a  number  of  separate  propositlon& 
A  committee  known  as  No.  21,  "Style,  Re- 
vision and  Compilation,"  was  provided  for, 
to  consist  of  five  members.  M.  J.  'Cannlff 
was  made  chairman,  with  Ingraham,  Cassidy, 
I^nch,  and  Wlnberger  as  members.  Hie 
convention  adopted  rules  to  govern  Its  de- 
liberations.    Rule  53  provided: 

"The  regular  order  to  be  taken  by  propositions 
introduced  in  tbe  convention  shall  be  as  fol- 
lows:   •    ♦    • 

"(e)  ♦  *  •  A  proposition  ordered  engross- 
ed shall  be  referred  to  the  Committee  on  Style, 
Revision  and  Compilation  for  engrossment 

"(f)  So  soon  as  any  entire  proposition  shall 
have  l>een  adopted,  such  proposition  shall  be 
referred  to  the  Committee  on  Style,  Revision 
and  Compilation.  The  committee  shall  have 
power  to  revise  the  language  used  in  the  interest 
of  grammatical  excellence,  uniformity,  and  oon- 
sistency,  but  must  not  in  any  way  destroy  the 
sense  of  the  convention." 

See  Minutes  of  Constitutional  Oonventiom. 

Section  5  of  article  5  of  the  Constitution, 
as  adopted  and  incorporated  in  the  Constitu- 
tion, Is  In  words  and  characters  as  follows : 

"Sec  6.  The  Governor  shall  have  power  to 
grant  reprieves,  commutation,  and  pardons, 
after  convictions,  for  all  offenses  except  treason 
and  cases  of  impeachment  upon  such  conditions 
and  with  such  restrictions  and  limitationa  as 
may  be  provided  by  law." 

The  chairman  of  the  Committee  <m  Style, 
Revision  and  Compilation,  having  tbe  ar- 
rangement of  this  sentence  under  considera- 
tion, was  a  recognized  authority  on  lan- 
guage, having  held  a  position  as  Instructor 
of  language  In  one  of  the  most  Important  col- 
lege of  tibe  nation.  The  other  members  of 
the  committee  are  men  recognized  as  con- 
versant with  our  written  language^  This 
committee  was  responsible  for  tbe  arrange- 
ment of  the  above  provision  and  Ita  gram- 
matical excellence,  uniformity,  and  consis- 
tency, to  preserve  the  sense  of  the  convention. 
As  arranged,  it  was  approved  by  the  conveo- 


Digitized  by  VjOOQ  IC 


Ariz.) 


TOWN  OF  TEMPE  v.  CORBEIili 


746 


tlun.  Tbe  matter  of  punctuation  becomes 
Important  to  tbe  understanding  of  the  sen- 
tence because  of  the  duty  of  the  Style,  Re- 
vision and  Compilation  Committee.  The  rec- 
ognized rule  of  good  punctuation  of  a  sen- 
tence 8ucb  as  section  5  is  to— 

"put  a  comma  between  a  relative  clanae  and 
its  antecedent,  if  the  clause  is  nonrestrictive, 
and  in  that  case  only;  never  put  a  comma  be- 
tween a  restrictive  rdative  clause  and  its  ante- 
cedent." 

"A  restrictive  clause  is  a  relative. clause  tbe 
omission  of  which  would  make  the  principal 
clause  meaningless  or  would  change  its  mean,- 
ing.  A  nonrestrictive  relative  clause  is  one 
without  which  the  principal  daoae  would  have 
the  same  meaning." 

(I  have  quoted  Bdwln  C  Woolery,  "The 
Mechanics  of  Writing,"  ik  121.  I  2S1,  and 
page  122,  §  2S2,  and  the  roles  are  so  ele- 
mentary that  any  achool  text-book  on  the 
subject  may  be  consulted  with  the  same 
effect)    Tbe  antecedent  here  is: 

"The  Governor  shall  have  power  to  grant  re- 
prieves, commutation,  and  pardons,  after  oonvie- 
tions.    •    •    •" 

Now,  if  the  clause  "upon  such  conditions 
and  with  such  restrictions  and  limitations 
as  may  be  provided  by  law"  Is  to  be  non- 
restrlctlTe  according  to  the  rule,  a  comma 
should  be  placed  after  "convictions."  If  tbe 
clause  Is  a  "restrictive  relative  clause"  re- 
stricting tbe  antecedent,  "The  Oovemor  shall 
have  power,"  etc.,  then,  according  to  the  rule, 
no  comma  should  appear.  A  comma  is  there, 
and  if  it  was  placed  there  by  the  Style,  Revi- 
sion, and  Compilation  Committee  because  of 
the  grammatical  rules,  and  approved  by  tbe 
constitutional  convention  as  conveying  the 
sense  of  the  convention,  then  the  clause  "up- 
on such  conditions  and  with  such  restric- 
tions and  limitations  as  may  be  provided  by 
law"  does  not  restrict  the  power  of  the 
Governor  to  grant  reprieves,  commutation, 
and  pardons,  after  conviction.  Tbe  clause  is 
a  nonrestrictive.  relative  clause,  without 
which  the  principal  clause  has  the  same 
meanbig.  I  am  of  the  opinion  that  such  was 
tbe  meaning  intended  to  be  conveyed  by  tbe 
provision,  and  such  meaning  was  given  the 
ivovlsion  as  clearly  as  words  can  convey  any 
meaning.  Tbe  Governor  Is  given  tbe  power 
to  grant  reprieves,  commutation,  and  par- 
dons, after  convictions,  and  that  power  can- 
not be  taken  from  him  except  by  amending 
the  C^onstitution,  and  this  has  not  been  done. 

I  am  of  opinion  that  the  board  of  pardons 
and  paroles,  as  a  board,  cannot  control, 
abridge,  or  restrict  the  powers  of  the  Oov- 
emor in  granting  reprieves,  commutations, 
or  pardons,  and  that  the  Governor  may  act 
in  such  matters  In  disregard  of  the  board 
or  any  action  taken  by  it 

For  these  reasons,  the  Judgment  of  the 
trial  court  should  be  reversed,  and  cause 
remanded,  with  directions  that  Judgment  be 
entered  discharging  the  aroellant  from  cuo- 
tody. 


a?  Aril.  1) 
TOWN  OF  TEMPE  v.  CORBBIiL.  (No.  1414.) 
(Supreme  Court  of  Arizona.     April  20,  1915.) 

1.  Mdnicipal  Cobpobations  «=»674  —  Coir- 
tkacts—Bbeacb— Evidence. 

That  a  town  contracting  with  one  to  sprin- 
Icle  its  streets  for  a  year  breached  the  contract 
by  discharging  bim,  is  not  shown  by  proof  that 
the  town  marshal  notified  him  that  the  town 
council  were  going  to  take  the  wagon  from  him, 
in  the  al)sence  of  evidence  that  the  marshal 
acted  as  agent  of  the  town  to  terminate  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  IMg.  {  146S ;  Dee.  Dig.  ^ 
674.] 

2.  MtrmciPAi,  Oobposationb  9=>074  —  Au- 
THoamr  or  MumoiPAi.  Ofticebs  —  Spbin- 
KUNo  or  Stbbbts. 

Laws  1883,  No.  72,  conferring  on  town 
councilmen  the  exclusive  control  over  the  streets, 
and  power  to  appoint  all  officers  and  agents  of 
the  town,  confers  authority  to  provide  for  the 
sprinkling  of  the  streets  and  to  appoint  one  to 
perform  the  service  under  the  control  of  the 
'council,  and  the  person  appointed  may  be  re- 
moved at  any  time  unless  the  council,  in  ap- 
pointing him,  may  contract  with  Iiim  and  bind 
the  town  to  retain  him  a  specified  term. 

[E}d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1465;  Dec.  Dig. 
«=>674.] 

8.    MUNICIPAI.  COBPOBATIONS   9=>232   —  OOH- 

TBACT8— Valid  ITT. 

A  contract  which  extends  beyond  the  term 
of  office  of  municipal  officers  making  it,  is,  if 
made  in  good  faith,  ordinarily  valid. 

[BJd.  Note.— For  other  cases,  see  Municipal 
Ciorporations,  Cent  Dig.  I  665;  Dec.  Dig.  ^s> 
282.1 

4.  Mdrioipai,  Cobpobations  «=3232  —  C!oii- 

TBAcrra— Validitt. 

A  contract  by  a  town  councQ  for  the  em- 
ployment of  a  person  to  sprinlde  the  streets  for 
a  year  beginning  a  few  days  before  a  new  coun- 
cil would  assume  office,  and  executed  after  the 
election  of  the  new  council,  is  void,  as  contrary 
to  public  policy,  and  the  new  oouncU  may  ter- 
minate it  at  wilL 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  665 ;  Dec.  Dig.  «s» 
232.] 

Ross,  0.  X,  dissenting. 

Appeal  from  Superior  Court,  Maricopa 
County ;  J.  C.  PhUllps,  Judge. 

Action  by  C.  A.  Oorbell  againat  the  Town 
of  Tempo.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded, 
with  instructiona  to  dismiss. 

The  appellee,  as  plaintlfl,  oommoiced  this 
action  against  the  incorporated  town  o£ 
Tempo,  the  apiwllant,  seeking  to  recover  dam- 
ages resulting  from  a  breadi  of  a  contract 
alleged  to  have  been  entered  into  by  the  par- 
ties on  June  1,  1012.  A  copy  of  the  contract 
was  annexed  to  the  complaint  and  considered 
as  proven  on  the  trIaL 

The  contract,  ao  far  as  deemed  material, 
la  as  follows: 

"This  agreement  made  and  entered  into  tills 
1st  day  of  June,  1912,  by  and  between  Tempe, 
an  incorporated  town  In'  the  state  of  Arisona. 
party  of  the  first  part,  and  O.  A.  Corbell,  a  reai- 


^stTvt  other  eaiM  ss*  same  topte  sad  KBT-MVHBBR  in  all  K*r-Nnmb«r«d  Diswta  and  ladexM         . 

Digitized  by  LjOOQ  IC 


746 


147  PACIFIC  BEPOBTES 


(Ariz. 


dent  of  the  town  of  Tempe,  Ariz.,  party  of  the 
xccniid  part,  witnesseth: 

"Tlint  the  said  party  of  the  second  part,  for 
mill  ill  coDHideratioa  of  the  payments  hereinafter 
im-ntioned  to  be  paid  by  the  said  party  of  the 
lii-Ht  part  to  the  said  party  of  the  second  part, 
liercby  contracts,  cOTenanta,  and  agrees  to  work 
for  the  said  party  of  the  first  party  for  the 
[leriod  of  one  year,  to  wit,  from  the  Ist  day  of 
June/ 1912.  to  the  Ist  day  of  June,  1913,  for  the 
sum  of  eighty-five  dollars  per  month,  payable 
monthly  at  the  time  and  in  the  manner  in  which 
all  bills  against  the  city  are  paid,  said  second 
party  worlting  every  day  except  Sundays.  Said 
party  of  the  second  part  shall  furnish  one  good 
span  of  horses,  harnese,  and  one  good  farm  wag- 
on with  dump  boards  and  box. 

"The  woric  to  be  done  shall  consist  in  iprin- 
kllng  the  streets '  under  the  supervision  of  the 
supervisor  of  streets  and  when  said  sprinkling 
is  unnecessary  or  completed,  the  said  party  of 
the  second  part  shall  put  in  the  balance  of  his 
time  in  hauling  dirt  abd  gravel  and  repairing 
streets  and  sidewalks  under  the  supervision  of 
the  supervisor  of  streets.    •     •    • 

"It  is  further  distinctly  understood  and  agreed 
by  and  between  the  parties  hereto  that  in  case 
the  said  party  of  the  second  part  does  not 
give  his  personal  attention  to  the  performance 
of  the  work  hereinbefore  mentioned  that  he  shall 
furnish  a  man  to  take  his  place  that  is  entirely 
satisfactory  to  the  supervisor  .of  streets.  It  is 
further  understood  and  agreed  that  the  said  par- 
ty of  the  second  part  shall  not  be  compelled  to 
haul  any  garbage.  It  is  further  understood  that 
the  refuse  and  sweepings  from  the  streets  shall 
not  be  considered  as  garbage,  and  that  the  same 
shall  be  hauled  by  the  said  party  of  the  second 
part  when  directed  so  by  the  supervisor  of 
streets.    •    •    * " 

Signed  by  the  mayor  and  plaintiff,  and 
attested  by  the  town  clerk. 

It  is  admitted  that  on  June  1,  1912,  when 
the  contract  Is  alleged  to  bare  been  entered 
into,  the  common  council  was  composed  of 
Dines  (mayor),  Goodwin,  Curry,  Luklns,  and 
Ellison,  councilmen,  and  tbat  tbe  contract 
was  entered  into  pursuant  to  or  by  authority 
of  the  following  'resolution  adopted  at  a 
special  meeting  of  the  council  held  on  that 
day  at  the  call  of  the  mayor: 

"Whereas  the  contract  for  street  sprinkling 
the  town  of  Tempe  between  the  town  of  Tempe 
and  C.  A.  Corbel!  has  expired:  It  is  hereby  re- 
solved that  said  contract  be  renewed  for  a  period 
of  one  year,  beginning  June  1,  1912,  and  ending 
June  1,  1913,  and  that  an  agreement  by  and 
between  the  town  of  Tempe  and  C.  A.  Corbell  be 
entered  into,  and  the  mayor  is  instructed  to  sign 
said  agreement  on  the  part  of  the  town  of 
Tempe,  and  the  derk  is  instructed  to  attest  the 
same."  ^ 

It  is  admitted  tbat  Birchett,  Fogal,  Niel- 
sen, Miller,  and  Goodwin  were  elected  mem- 
bers of  the  common  council  on  May  27,  1912, 
to  succeed  the  other  members  of  the  council, 
and  that  they  qualified  as  such  between  the 
time  they  were  elected  and  the  13th  day  of 
June,  1912,  and  took  their  office  on  June  13, 
1912.  It  is  otherwise  shown  that  the  votes 
cast  at  said  election  of  May  27,  1912,  were 
duly  canvassed  on  May  31, 1912,  and  the  said 
members  declared  elected.  Tempe  was  in- 
corporated under  the  provisions  of  Act  No. 
72  of  the  Laws  of  the  Seventeenth  Legislative 
Assembly  of  the  Territory  of  Arizona  (approv- 
ed April  12,  1893),  by  the  order  of  the  board 
of  supervisors  of  Maricopa  county  made  and 


entered  on  the  26th  day  of  November,  A.  D. 
1894. 

The  plaintiff  testified,  in  substance,  that  he 
performed  the  service  of  sprinkling  the 
streets  of  the  town  of  Tempe  with  a  street 
sprinkler  from  June  1  to  June  13,  1912,  dur- 
ing 15  days,  in  performance  of  his  part  of 
the  contract.  He  was  asked  this  question  by 
bis  counsel: 

"Q.  Why  did  you  quit  sprinkling  the  streets? 
A.  The  marshal  told  me  they  were  going  to  take 
the  wagon.  I  was  ordered  off.  Q.  Did  any- 
body take  your  place?  A.  George  Nichols  was 
the  one  employed  by  the  counciL 

The  witness  testified  that  he  was  offered 
about  |40  for  the  work  he  did,  and  refused 
the  offer;  that  he  made  written  demand  each 
month  for  about  three  months  for  his  wages 
of  $85  per  month,  an^  the  council  rejected  his 
claim;  tbat  he  sold  the  wagon  and  team  on 
August  7,  1912,  for  $275;  that  he  owned 
them  at  the  time  the  contract  was  made, 
and  had  served  the  city  as  street  sprinkler 
for  the  year  previous  to  June  1,  1912.  Plain- 
tiff testified  that  be  bad  been  employed  at 
many  things  since  the  13th  day  of  June, 
1912,  and  bad  earned  on  contracts  a  large 
sum  of  money,  but  he  was  engaged  in  per- 
forming such  contracts  at  the  same  time 
and  without  conflict  with  his  duties  of  street 
sprinkler;  that  he  could  not  get  employ- 
ment for  his  time  not  required  for  his  con- 
tract business  as  profitable  to  hUn  as  tbe 
street  sprinkling  contract  with  defendant, 
because  of  the  state  of  his  health.  He  could 
perform  the  street  sprinkling  duties,  but 
other  occupations  required  more  arduous  la- 
bor In  order  to  earn  a  like  wage. 

It  is  alleged  that  plaintiff  entered  upon 
the  performance  of  tbe  said  contract  on  the 
Ist  day  of  June,  1912,  and  performed  the 
duties  required  of  lilm  for  15  days,  at  which 
time  the  defendant  ousted  plaintiff  from  his 
employment,  and  refused  to  further — 

"recognize  him  as  the  street  sprinkler  of  Tempe, 
and  placed  in  his  place  and  stead  one  George 
Nichol^  and  the  said  Tempe  has  further  failM 
and  refused,  and  stiU  fails  and  refuses,  -to  pay 
^intiS  his  said  sum  of  eighty-five  dollars  ($85.- 
00)  per  month  for  said  services,  which  plaintiff 
hap  been  ready  and  willing  at  all  times  to  per- 
form, and  would  have  performed  but  for  the 
breach  of  said  contract  by  the  defendant.  Plain- 
tiff would  show  that  by  reason  of  the  said 
breach  of  said  contract  tiiat  he  is  left  withont 
employment,  and  has  been  unable  to  obtain  other 
employment  which  he  is  able  to  periorm,  and 
will  not  be  able  to  obtain  a  position  where  he 
will  be  able  to  earn  a  sum  equal  to  the  sum 
which  defendant  agreed  by  its  contract  to  pay 
liim  for  serving  in  the  capacity  aforesaid." 

Plaintiff  further  alleges  that  he  waa  re- 
quired to,  and  did,  purchase  a  wagon  and 
team  at  an  outlay  of  $300,  and  without  the 
employment  the  said  wagon  and  team  are 
useless,  and  have  entailed  great  expense.  He 
demands  $1,200  as  damages  by  reason  of  said 
breach  of  contract. 

The  cause  was  tried  to  the  court  without 
a  jury,  and  resulted  la  Judgment  for  tbe 
plaintiff  In  the  sum  of  $2%,  from  which 
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jiidginent,  and  from  an  order  refusing  a  new 
trial,  (lefec(iant  appeals. 
Other  facts  appear  In  tbe  opinion. 

Chas.  Woolf,  of  Tempe,  for  appellant  Bul- 
lurU  &  Carpenter,  of  Phoenix,  for  appellee. 

CUNNIXGHAM,  J.  (after  stating  the  facts 
as  above).  11]  The  only  evldenee  In  the  rec- 
ord tending  to  prove  that  the  defendant,' 
town  of  Tempe,  discharged  plaintitr  as  Its 
street  sprinkler,  and  thereby  violated  any 
contract  relation,  is  tbe  testimony  of  the 
plaintiff  as  follows: 

"The  marshal  told  me  they  were  golDK  to 
take  the  wagon.  I  was  ordered  off.  •  «  • 
George  Nichols  was  the  one  employed  by  the 
counciL" 

The  plaintiff  does  not  state  who  ordered 
him  off;  whether  the  marshal,  of  his  own 
volition,  ordered  him  off,  or  whether  the 
town  council  ordered  him  off  the  wagon  and 
the  marshal  was  delivering  Its  order.  The 
town  could  not  speak  on  the*  matter  of  dis- 
charging plaintiff  except  at  a  legal  meeting. 
The  corporate  act  of  the  municipality  is  per- 
formed through  its  council,  and  the  minutes 
of  its  meeting  are  the  evidence  of  the  cor- 
porate act.  No  effort  seems  to  have  been 
made  by  any  party  to  produce  the  evidence 
of  such  act.  Perhaps  no  action  was  taken. 
Certainly,  when  the  marshal  told  plaintiff 
that  the  council  were  "going  to  take  the 
wagon,"  the  inference  is  irresistible  that  no 
action  bad  then  been  taken,  but  was  contem- 
plated. So  far  as  the  evidence  goes,  the 
marshal  did  not  claim  he  was  delivering 
plaintiff  notice  of  any  action  theretofore 
taken  by  tbe  council,  nor  did  he  claim  to  be 
acting  in  obedience  to  the  council's  orders  in 
informing  plaintiff  of  the  council's  intended 
action.  At  most,  the  information  Imparted 
had  refermce  to  the  council's  Intention  fo 
discharge  plaintiff,  but,  until  some  official 
act  towards  carrying  out  that  Intention  was 
performed,  the  corporation  was  not  charge- 
able with  any  breach  of  the  alleged  contract 
If  plaintiff  acted  upon  the  Information  of  the 
intention  of  defendant  to  discharge  him, 
and  gave  up  his  employment  because  tbe 
town  marshal  ordered  him  off  the  wagon, 
and  the  council  bad  actually  made  no  such 
order,  nor  given  the  marshal  such  instruc- 
tions, then  the  marshal's  order  was  without 
authority  and  ineffective  for  any  purpose. 
Tbe  corporation  acts  only  through  its  agents, 
that  Is,  its  officers.  In  order  to  bind  tbe 
principal  by  an  act  the  agent  (here  both  the 
council  and  the  marshal)  must  act  strictly 
within  the  scope  of  his  agency. 

In  volume  2,  Dillon,  Municipal  Corpora- 
tions (5tli  Ed.)  {  775,  It  is  said: 

"Public  corporations  may  by  their  officers  and 
duly  authorized  agents  make  contracts  within  tbe 
(cope  of  their  l^islative  powers  the  same  as  in- 
dividuals and  other  corporations,  in  matters  that 
appertain  to  the  corporation;  being  artificial 
persons,  they  cannot  contract  in  any  other  way. 
Pablic  officers  or  agents  are  held  more  strictly 
within  their  prescribed  powers  than  private 
general  agents;  and  a  contract  made  by  a  pub- 


lic agent  within  tbe  apparent  scope  of  his  powers 
does  not,  if  there  be  no  estoppel,  bind  his  prin- 
cipal in  the  absence  of  actual  authority.  A  dis- 
tinction hoB  been  held  to  exist  in  certain  cases  at 
least  between  the  acts  of  an  officer  or  agent  of 
a  public  municipal  corporation  and  those  of  an 
agent  for  a  private  IndividnaL  In  cases  of  pnb- 
lie  agents  the  public  corporation,  it  is  said,  is 
not  bound  unless  it  manifestly  appears  that  the 
agent  is  acting  within  the  scope  of  his  real  and 
lawful  authority,  or  he  is  held  out  by  the  au- 
thorized and  proper  officials  or  body  of  the  mu- 
nicipality as  havug  authority  to  do  the  act  or 
is  employed  in  his  capacity  as  a  public  agent 
to  make  the  declaration  or  representation  for 
the  government" 

To  work  a  breach  of  a  valid  contract  by 
the  municipality  through  tbe  acts  of  Its 
officers,  and  thereby  fix  a  liability,  would 
require  no  less  authority.  The  town  marsbal 
must  have  been  acting  within  the  scope  of  his 
duty  as  an  agent  of  the  munlditallty  to  ef- 
fectively order  plaintiff  off  the  wagon  and 
discharge  blm  from  the  service  of  tbe  de- 
fendant u>d  plaintiff  was  chargeable  with 
notice  of  the  marshal's  authority  as  an  of- 
ficer. As  an  officer,  the  marshal  had  no  au- 
thority to  discharge  the  plaintiff  and  thereby 
cause  a  breach  of  tbe  town's  contract  of  em- 
ployment of  plaintiff.  The  town,  acting 
through  its  common  council,  could  or  might 
have  discharged  the  plaintiff,  and,  if  the  con- 
tract was  a  binding  one,  thereby  fix  a  liabili- 
ty on  the  town  by  its  breach.  The  evidence 
of  plaintiff  tends  to  prove  that  plaintiff  aban- 
doned the  service,  under  th^  contract  upon 
being  Informed  that  "they"  were  going  to 
take  tbe  wagon,  and  acquiesced  in  the  mar- 
shal's order  to  deliver  the  wagon.  If  the 
marshal  was  acting  under  orders  from  tbe 
defendant  the  authority  could  have  been 
shown  either  by  the  corporate  records,  by  the 
members  of  the  council,  or,  perhaps,  by  the 
marshal's  own  testimony,  if  no  objection  to 
the  same  was  Interposed  that  would  exclude 
his  testifying  and,  in  fact  by  any  competent 
evidence,  but  neither  course  was  attempted 
to  prove  the  fact  of  authority,  and  certainly 
an  Intimation  as  to  a  supposed  action  to  be 
taken  by  the  council  was  not  sufficient  to 
work  a, breach  of  a  valid  contract  Certainly 
there  is  no  evidence  that  the  town  council 
bad  theretofore  or  thereafter  acted  on  the 
matter  as  the  marshal  informed  plaintiff  tbey 
were  going  to  act 

The  evidence  of  the  breach  of  this  contract 
Is  far  from  sufficient  to  sustain  a  Judgment 
llie  evidence  sufficiently  establishes  the  tkct 
that  the  town  marshal  discharged  the  plain- 
tiff, but  his  authority  to  do  so  is  absent  The 
plaintitr  must  therefore,  be  deemed  to  have 
abandoned  tbe  contract  upon  receiving  In- 
formation, through  the  marshal,  that  the 
council  was  going  to  take  the  wagon,  and 
when  he  delivered  the  wagon  to  the  marshal 
upon  the  marshal's  order.  For  this  reason 
we  are  Justified  in  vacating  the  Judgment; 
but  as  the  parties  and  the  trial  court  seem 
to  have  proceeded  upon  the  theory  that  the 
evidence  was  sufficient  to  establish  a  breach 
of  the  contract  at  some  time  by  tbe  town,^e  i  ^ 
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prefer  to  base  our  decision  upon  another  rea- 
son, and  one  affecting  the  initial  relation  of 
the  parties. 

At  the  close  of  the  evidence  the  defendant 
moved  for  Judgment  upon  the  grounds  that 
the  contract  pleaded  and  in  evidence  is  one 
for  services  to  the  defendant  town,  and  that 
the  members  of  the  town  council  in  office  at 
the  time  the  contract  was  made  had  no  pow- 
er under  the  law  to  enter  into  such  contract 
as  would  bind  the  city  and  the  council  suc- 
ceeding them  in  office.  This  position  was 
assumed  and  consistently  asserted  at  all 
stages  of  the  suit,  and  is  preserved  for  deci- 
sion on  this  appeaL  The  questions  of  the 
power  of  the  common  council  to  make  this 
contract  and  to  remove  plaintiff  during  the 
contract  period  are  thereby  raised. 

[2]  Article  3, 1 1,  subd.  3,  Act  No.  72,  Laws 
of  1S93,  confers  the  power  upon  councilmen 
"  ♦  •  •  to  have  •  •  •  the  exclusive  con- 
trol over  the  streets,  alleys,  avenues  and  side- 
walks of  the  town;  •  •  •  to  widen,  ex- 
tend, straighten,  regulate,  grade,  clean  or  oth- 
erwise improve  the  8am&    •    •    * » 

By  article  4,  i  4,  Act  No.  72,  supra,  the 
common  council  "may  appoint,  from  time  to 
time,  all  officers  and  agents  of  the  town, 
whose  appointment  is  not  herein  provided 
for,  and  remove  the  same." 

Exclusive  control  over  the  streets,  to  clean 
and  otherwise  improve  them,  fairly  Includes 
the  exclusive  right  to  cause  the  streets  to  be 
sprinkled.  To  accomplish  this  beneficial  pur- 
pose the  council  must  necessarily  provide  or 
appoint  from  time  to  time  officers  and  agents 
to 'perform  the  service;  provide  the  Instru- 
mentalities to  accomplish  this  purpose.  The 
officers  or  agents  so  apiMlnted,  while  per- 
forming the  duty  of  their  appointment,  are  un- 
der the  exclusive  control  of  the  common  coun- 
cil making  the  appointment  The  appoint- 
ment of  the  street  ^rlnkler  for  a  definite 
term  Is  not  provided  for  by  Act  No.  72,  but 
the  right  to  appoint  is  Incident  to  ib,e  per- 
formance of  the  duty  required,  and,  having 
been  appointed  by  the  common  council,  he  was 
subject  to  be  removed  by  the  council  at  its 
pleasure,  unless  the  council,  in  appointing 
him,  had  the  power  to  contract  with  bim  and 
bind  the  town  to  retain  him  a  specified  term. 

[3, 4]  This  was  attempted  in  tbis  instance, 
"nie  evident  purirase  of  this  contract  was  to 
bind  the  Incoming  elected  council  to  retain 
in  its  service  one  selected  for  that  particular 
duty  by  the  outgoing.  coundL  The  contract 
was  Intended  to  prevent  the  new  council  then 
elected  from  appointing  another  i)er8on,  a 
person  of  its  choice,  to  sprinkle  the  streets  of 
Temi)e  for  one  year  at  tbe  least  Such  is  the 
effect  of  this  contract  if  it  is  a  valid  contract 
of  the  town.  If  the  contract  is  valid,  the  new 
council  was  thereby  deprived  of  tbe  exclusive 
'  control  over  the  streets,  in  the  particular 
mentioned,  from  June  13,  1912,  to  June  1, 
1913,  so  long  as  that  work  is  performed  by 
plaintiff  satisfactorily  tO'  tbe  street  super- 
visor.    By   the   terms  of   tbe   contract  the 


sfreet  supervisor  had  delegated  to  him  the 
right  to  determine  whether  the  duty  is  prop- 
erly performed  by  the  plaintiff,  and.  If  so,  the 
council  is  powerless  to  control  the  matter  of 
street  sprinkling  as  to  its  manner  or  means 
of  performance,  and  the  council  was  thereby 
deprived  of  an  express  statutory  right  to 
control  the  streets  and  to  remove  its  ap- 
pointee. For  one  year  all  the  voice  the  coun- 
cil had  in  the  matter  of  control  over  tbe  streets 
and  their  sprinkling  was  to  pay  plaintiff  $85 
per  month.  The  street  supervisor  and  street 
sprinkler  controlled  all  other  matters  incident 
thereto.  The  council,  composed  of  tbe  out- 
going members,  placed  the  matter  of  sprin- 
kling the  streets  beyond  the  control  of  tbe  cor- 
poration. We  are  of  opinion  such  contract  is 
void  as  against  public  policy.  The  general 
rule,  supported  by  a  number  Of  authorities. 
Is  that  a  contract  extending  beyond  tbe  term 
of  office  of  tbe  members  of  a  pabUc  board, 
such  as  a  board  of  county  oommlssioners,  a 
municipal  board,  or  other  like  controlling 
body  representing  a  municipal  corporation, 
is,  if  made  in  good  faltb,  ordinarily  a  valid 
contract  Liggett  v.  Kiowa  Ocwnty,  6  Ccdo. 
App.  269,  40  Pac  475;  Pulaski  County  t. 
Shields,  130  Ind.  6,  29  N.  E.  385;  Webb  ▼. 
Spokane  Ooonty,  9  Wash.  103,  37  Pac.  282; 
Reubelt  ▼.  NoblesviUe,  106  Ind.  478,  7  M.  E. 
206;  Wait  t.  Ray,  67  N.  T.  36;  Picket  Pub. 
Ck>.  V.  Carbon  Ooonty,  36  Mont  188,  92  Pac. 
524,  18  U  B.  A.  (N.  S.)  lllS,  122  AnL  St  Kep. 
352,  12  Ann.  Oas.  986;  Manley  v.  Scott  108 
Minn.  142,  121  N.  W.  628.  29  U  R.  A.  (N.  S.) 
6S2.  The  ground  upon  which  these  decisions 
are  based  is  that  a  board  is  a  oontinnous  ex- 
isting corporation;  while  the  personal  mem- 
bership changes,  th«  corporation  continues 
unchanged. 

A  well-reoognlKed  exception  to  tbe  rule  ex- 
ists applicable  to  contracts  in  reference  to 
matters  which  are  personal  to  the  board  in 
their  nature,  and  the  contract  limits  tbe  pow- 
er of  tbe  succeeding  members  to  exercise  a 
discretion  In  the  performance  of  a  duty  ow- 
ing to  the  public.  This  exception  to  tbe  rule 
is  based  upon  the  grounds  of  public  policy. 
Jay  County  v.  Taylor,  123  Ind.  148,  23  N.  E. 
752,  7  L.  R.  A.  160;  Hancock  v.  Craven  Coun- 
ty, 132  N,  a  209,  43  S.  B.  634;  Shelden  v. 
Butler  County,  48  Kan.  356,  29  Pac.  759,  16 
Ll  R.  A.  257 ;  Coffey  Cbunty  ▼.  Smith,  BO  Kan. 
356k  82  Pac.  30;  Mllllkln  ▼.  Edgar  County, 
142  IlL  628.  32  N.  E.  493,  18  U  R.  A.  447; 
Vadieron  v.  New  York,  34  Misa  Rep.  420,  69 
N.  Y.  Supp.  608 ;  Franklin  County  v.  Banck, 
6  O.  Cw  D.  183,  9  Ohio  Clr.  Ot  R.  301,  dted  in 
note  12  Ann.  Cas.  090 ;  3  McQnillln,  Munici- 
pal Corporations,  |  1264,  p.  2730;  Egan  v. 
City  of  St  Paul,  67  Minn.  1,  58  N.  W.  267. 
In  the  last  case  cited  the  court  said: 
"The  rule  established  by  the  decision  of  th« 
lower  court  is  that  public  officers  upon  whom  is 
devolved  the  duty  of  selecting  persons  to  ren- 
der daily  routine  services  of  a  very  common 
character  about  a  public  building  have  the  pow- 
er to  enter  into  contracts  with  these  persons, 
which,  both  as  to  terms  of  service  and  compen- 
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sation,  will  bind  the  puUic,  and  will  deprive 
their  saccesBora  In  office  from  makins  any 
changes,  except  for  such  causes  aa  would  re- 
lieve the  master  from  the  obligations  of  a  con- 
tract entered  into  with  a  servant.  No  authority 
can  be  found  which  will  sustain  such  a  rule 
of  law.  Should  this  doctrine  prevail,  the  com- 
mittee in  question  could  have  contracted  with 
plaintiff  for  liis  services  as  custodian  for  a  pe- 
riod of  three,  four,  or  five  years,  •  •  •  and 
the  compensation  to  be  paid  would,  if  the  right 
be  conceded  at  all,  necessarily  be  within  the 
somewhat  unlimited  discretion  of  the  committee. 
Authorized  to  appoint  a  janitor,  a  custodian, 
and,  in  general  language,  such  other  employes 
as  may  be  deemed  necessary,  the  committee 
could,  on  any  day  during  the  year,  enter  into 
a  time  contract  with  any  employ^  from  janitor 
down  to  scrubwoman,  for  no  distinction  can 
be  made,  based  upon  the  kind  of  work  performed 
by  the  employs.  If  a  custodian  can  be  permit- 
ted to  bind  the  public  with  a  contract,  so  can 
the  most  menial  employ^  about  the  premises. 
Under  this  doctrine,  places  with  excessive  sala- 
ries attached  could  be  made  for  a  host  of  politi- 
cal friends  by  the  members  of  an  outgoing  com- 
mittee, and  their  successors  would  be  powerless 
— practically  unable — to  change  the  force,  or  to 
drop  persons  not  needed,  or  to  reduce  their  com- 
pensation. A  rule  of  this  kind  in  the  public 
service  would  prove  intolerable.  It  is  not  even 
the  law  relating  to  public  officers,  for,  where 
the  tenure  of  an  appointive  office  is  not  pre- 
scribed by  the  Gonsutution  or  by  statute^  the 
appointee  holds  at  the  will  of  the  appointing 
power  and  of  himself,  and  he  may  be  removed 
by  the  former  at  pleasure.  In  re  Hennen,  13 
Pet.  2S6  [10  L.  Ed.  136];  People  v.  Fixe 
Com'rs,  73  N.  Y.  437.  •  ♦  ♦  To  have  charge 
and  to  exercise  control  over  the  bnilding,  the 
committee  must  be  given  full  power,  within  rea- 
sonable limits,  of  course,  to  determine  the  num- 
ber and  kind  of  employes  needed,  in  addition 
to  the  janitor  and  custodian,  to  select  all  em- 
ployes, and  to  fix  their  compensation." 

The  facts  of  this  case  place  Its  decision 
within  the  exception  to  tbe  general  rule,  and 
the  contract  sued  upon  is  therefore  Invalid 
as  against  public  policy. 

The  removal  of  the  plaintlfl  by  the  Incom- 
ing town  council  was  not  a  violation  of  the 
contract,  but  was  a  valid  exercise  of  the  cor- 
porate power.  In  Mack  v.  New  York,  37  Misc. 
Rep.  371,  76  N.  Y.  Supp.  809,  the  court  lays 
down  this  rule: 

"The  rule  is  that  where  the  i>ower  of  appoint- 
ment Is  conferred  in  general  terms,  and  without 
restriction,  the  power  of  removal  in  the  dis- 
cretion and  at  the  will  of  the  appointing  power 
is  implied,  and  always  exists,  unless  restrained 
and  limited  by  some  other  provision  of  law" — 
citing  many  cases. 

The  court  erred  In  overruling  the  motion 
for  Judgment  for  the  reasons  the  plaintiff 
bad  no  valid  binding  contract  with  the  de- 
fendant, and  therefore  conld  suffer  no  Injury 
by  reason  of  defendant's  refusal  to  perform; 
and  no  injury  could  result  from  defendant's 
ordering  plaintiff  discharged,  notwithstanding 
the  Instrument  la  in  form  a  contract  of  em- 
ployment for  one  year. 

The  Judgment  Is-  vacated,  and  the  cause  re- 
manded, with  instmctions  to  dismiss. 

FRANKLIN,  J.,  conenrs. 

ROSS,  C.  J.  (dissenting).  All  the  learning 
ot  the  majority  opinion  about  the  discbarge 


of  appellee  is  aside  tiam,  and  foreign  to,  any 
question  involved  or  discussed  by  either  par- 
ty to  this  appeal.  Neither  in  its  answer  nor 
by  its  evidence  does  the  appellant  deny  or 
combat  the  discharge  by  It  of  the  appellee. 
On  the  contrary,  its  defense  is  based  on  the 
theory  that  the  contract  alleged  did  not  bind 
it  On  the  trial  it  was  assumed  by  both  par- 
ties that  appellant  had  discharged  the  appel- 
lee and  placed  another  in  bis  place;  the  for- 
mer asserting  it  to  be  within  Its  rights  to  do 
so.  The  Insufficiency  of  the  evidence  was  not 
raised  by  appellant  in  bis  motion  for  a  new 
trial,  nor  is  it  assigned  as  error  on  appeal. 
It  was  not  a  disputed  or  contested  question 
on  the  trial  of  the  cause,  nor  Is  the  question 
properly  before  this  court  for  disposition. 

That  the  city  council,  as  such,  was  cbarg- 
ed  with  the  duty  of  caring  for  the  streets  of 
appellant,  and  to  that  end  empowered  to  en- 
gage the  services  of  appellee,  cannot  well  be 
questioned.  He  Is  not  by  virtue  of  such  em- 
ployment an  "officer  or  agent"  of  the  city, 
but  a  servant  or  employ&  In  28  Cyc.  585,  It 
is  said: 

"Generally,  an  officer  takes  an  oath  of  office, 
while  a  mere  agent  or  employ^  does  not.  The 
duties  and  services  of  a  mere  employ^  are  pnrely 
ministerial,  and  he  is  not  clothed  with  discre- 
tion nor  with  power  to  represent  or  bind  the 
corporation.  A  municipal  agent  holds  a  posi- 
tion of  trust,  responsibility,  and  discretion.  His 
relation  is  fiduciary,  and  he  may  contract  with 
third  persons  in  the  name  of  tbe  corporation, 
but  he  la  distinpished  from  an  officer  in  the 
fact  that  bis  position  is  not  permanent,  but  tem- 
porary, and  for  a  special  object,  and  this  dis- 
tinction is  often  an  important  one." 

There  is  no  pretense  or  suggestion  that 
there  was  any  fraud  or  collusion,  or  that  the 
contract  was  unfair  or  unreasonable,  or  that 
appellee  was  an  unfit  person  for  tbe  work, 
or  that  he  was  not  faithfully  performing  his 
part  of  the  contract  His  employment  to 
sprinkle  and  clean  the  streets  did  not  deprive 
the  incoming  council  of  its  rights  of  super- 
intendence over  such  work.  If  be  faithfully 
performed  bis  engagement,  tbe  council's  duty 
to  the  public  was  as  well  performed  through 
him  as  it  coiild  be  through  any  other  person. 
It  is  not  a  case  of  personal  or  professional 
service  entitling  the  council  to  choose  for  it- 
self persons  to  whose  professional  honesty, 
skill,  and  ability  are  to  be  delegated  or  con- 
fided Important  functions  of  the  councU.  It 
is  merely  to  drive  a  sprinkling  wagon  and 
clean  the  garbage  from  the  streets  under  the 
supervision  of  the  supervisor  of  the  streets. 
He  had  done  this  for  the  year  ending  May 
31,  1912.  The  new  council  was  not  to  take 
office  until  June  13,  1912.  The  councU  re- 
gardless of  Its  personnel,  bad  the  power  to 
employ  some  one  to  do  this  work  of  sprin- 
kling its  streets  and  caring  for  its  garbage. 
I  do  not  think  this  power  was  necessarily 
limited  to  the  13  unexpired  days  of  their 
term,  so  long  as  they  acted  in  good  faith  and 
for  the  best  interests  of  the  city. 

In  Manley  v.  Scott,  108  Mtnn.  112,  121  N. 
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W.  628,  20  L.  R.  A.  (N.  S.)  652,  the  follow- 
in;;  question  was  answered  in  the  affirmative: 

"Hits  the  board  of  county  commissioners  the 
power  to  make  a  contract  with  an  employ^ 
which  extends  beyond  the  expiration  of  the 
terms  of  ofiice  of  certain  members  of  the  board  V" 

The  court  said: 

"While  there  is  some  apparent  conflict  in  the 
authorities,  it  is  reasonably  dear  that  the 
weight  of  authority  is  to  the  effect  that  the 
board  has  such  power.' 

After  discussing  and  distinguishing  many 
Of  the  decided  cases  for  and  against  the  prop- 
osition, the  court  concludes  with  this  state- 
ment: 

"The  morgue  keeper  Is  an  employe,  and  not 
a  public  officer.  His  selection  and  employment 
for  a  definite  and  reasonable  term  in  no  manner 
interferes  with  the  proper  discharge  of  the  duties 
of  the  board  of  county  commissioners,  nor  does 
it  depriye  the  board  of  full  power  and  proper 
control  over  the  things  and  matters  submitted 
to  its  care  by  the  statutes.  It  is  conceded  that 
the  person  employed  by  the  board  on  December 
31,  1008,  was  and  is  a  suitable  person  to  per- 
form the  duties  required  to  l>e  performed  by 
him.  Having  the  pciwer  at  that  time  to  employ 
a  morgue  lieeper,  there  is  no  implied  limitation 
upon  that  power  which  restricts  the  possible 
term  of  employment  to  the  time  when  any  mem- 
tter  or  members  of  the  Ixrard  shall  go  out  of 
office.  The  contract  made  in  this  instance  was 
fair  and  reasonable,  and  no  question  of  fraud  or 
collusion  is  even  suggested.  Such  being  the 
facts,  we  can  conceive  of  no  principle  of  public 
policy  which  is  violated  by  the  contract  in  ques- 
tion. The  contract  being  thus  valid,  the  Iraard, 
after  the  new  members  qualified,  bad  no  power 
to  revoke  or  rescind  it  without  cause  being 
shown." 

(16  Aril.  56$)  ^==« 

DAVIS  T.  TWAT.     (No.  1387.) 

(Supreme  Court  of  Arizona.     April  17,  1915.) 

Licenses  <S=»44— Right  to  Revokk— "Easb- 

MENT." 

Where  defendant,  whose  land  lay  between 
that  of  plaintiff  and  an  irrigating  ditch,  agreed 
that  plaintiff  should  have  a  permanent  right  of 
way  to  carry  water  to  his  property  until  the 
reclamation  service  should  provide  other  means 
for  conducting  irrigation  water,  plaintiff  had 
only  a  revocable  "license,"  and  could  not  claim 
an  easement,"  which,  being  an  interest  in  land, 
can  only  be  acquired  by  deed  and  prescription. 

[Ed.  Note. — For  other  cases,  see  licenses, 
Cent.  Dig.  {{  97-99;   Dec.  Dig.  <8=44. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Easement ;  License.] 

Appeal  from  Superior  Court,  Maricopa 
County;  J.  C.  Phillips,  Judge. 

Action  by  W.  A.  Tway  against  Charles 
Davis.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  with  directions 
to  dismiss. 

Appellant  Is  the  owner  of  land  intervening 
betwe«i  the  Eastern  canal  (Reclamation 
Service  canal)  and  40  acres  of  land  owned  by 
appellee.  To  irrigate  his  40  acres  appellee, 
according  to  his  complaint  and  evidence,  ob- 
tained parol  permission  or  license  from  ap- 
pellant to  make  temporary  ditches  over  and 
across  the  land  of  appellant  Two  of  sudi 
ditches  were  made  and  used  for  a  short  time, 
when  appellant  revoked  the  license.    Where- 


upon the  ditch  invdved  In  this  suit  was  con- 
structed. In  regard  to  the  understanding 
concerning  this  last  ditch  the  appellee  al- 
leges: 

"That  if  the  plaintiff  would  construct  a  ditch 
along  the  new  right  of  way,  to  be  designated 
by  the  defendant,  the  plaintiff  should  have  a 
permanent  right  of  way  along  the  new  route, 
until  the  Reclamation  Service  should  provide 
other  means  for  conducting  irrigation  water  to 
the  said  land  of  plaintiff  over  the  sold  property 
of  defendant" 

It  Is  alleged  that  the  route  of  ditch  was 
staked  out  by  appellant  and  constructed  by 
appellee  across  the  former's  land  some  time 
after  February,  1911,  at  the  appellee's  sole 
cost  with  a  carrying  capacity  of  300  miner's 
Inches,  and  was  for  the  benefit  of  both  par- 
ties. About  August  30, 1912,  appellant  on  his 
own  land  obstructed  said  ditch  by  filling  it 
for  a  space  of  10  rods  and  forbade  appellee 
from  its  further  use.  It  is  shown  that  appel- 
lee had  growing  crops  on  his  land,  and  that 
appellant  would  continue  to  obstruct  the 
ditch  unless  restrained,  and  that  the  Recla- 
mation Service  had  not  provided  other  means 
of  conveying  irrigation  water  to  the  premises 
of  appellee.  Upon  this  showing  a  temporary 
restraining  order  was  issued.  The  appellant 
answered  by  demurrer,  by  denials,  and  by 
pleading  the  statute  of  frauds,  in  that  the 
license  or  easement  claimed  was  not  evidenc- 
ed by  any  writing  signed  by  appellant  or  his 
agent  Upon  final  hearing  the  temporary  in- 
junction was  made  permanent,  in  the  {(^ow- 
ing form: 

"That  the  plaintiff  be  and  he  hereby  is  grant- 
ed a  right  of  way  for  conducting  irrigation  wa- 
ter over  and  serosa  the  land  of  defendant  to 
wit:  [here  description  of  landj  through  the  ir- 
rigation ditch  built  by  the  plaintiff  and  as  now 
located  and  constructed  across  said  land,  and 
to  enter  upon  said  ditch  for  the  pnrpose  of 
cleaning  and  repairing  the  same,  until  sudi 
time  as  the  United  States  Reclamation  Service 
shall  provide  other  means  of  conducting  irri- 
gation water  from  the  canal  adjoining  said 
lands  to  the  lands  of  the  plaintiff." 

M.  J.  Dougherty  and  F.  M.  Ward,  both  of 
Mesa,  for  appellant  SUverthom  &  Sexton, 
of  Mesa,  for  appellee. 

ROSS,  O.  J.  (after  stating  the  facts  as 
above).  Appellant  assigns  numerous  errors, 
but  as  the  question  Involved  Is  fundamental, 
we  will  disregard  all  complaints  except  the 
one  which  is  embodied  in  this  question :  Was 
the  license  granted  irrevocable  by  reason  of 
the  Improvements  and  expenditures  made 
and  laid  out  by  the  api>eUee  in  the  construe- 
Uon  of  the  ditch? 

The  question  is  one  of  first  Impression  in 
this  jurisdiction.  Looking  to  the  decisions 
of  other  courts,  we  find  there  la  a  lack  of 
uniformity  of  agreement,  it  being  held  on 
the  one  hand  that  an  executed  parol  license 
involving  the  expenditure  of  time  and  money, 
under  certain  circumstances  will  ripen  Into 
an  easement  and  others  holding  that  an  In- 
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ferest  In  land  such  as  an  easement  can  only 
l>e  acquired  by  deed  or  by  prescription.  The 
latter  rule  preserves  in  full  force  and  effect 
tbe  Rtatute  of  frauds  but  sometimes  its  strict 
enforcement  instead  of  preventing  fraud, 
would  be  tbe  efficient  instrument  of  working 
a  fraud,  in  which  case  and  to  avoid  such  a 
result  the  courts  have  oftentimes  invoked 
equitable  estopepL  A  slight  excursion  into 
tbe  evidence  in  this  case  convinces  us  that 
equitable  estoppel  should  not  apply.  In  the 
first  place,  the  appellee's  complaint  shows 
that  the  license  given  him  was  only  tempo- 
rary— as  we  read  It — and  he  must  have  so  un- 
derstood it.  The  allegation,  "that  the  plain- 
tiff should  have  a  permanent  right  of  way, 
until  the  Reclamation  Bervice  should  provide 
other  meant  for  conducting  irrigatiiw  water 
to  said  land  of  plaintiff,"  is  contradictory,  in 
that  it  could  not  be  "permanent"  unless  the 
limitation  of  time  therein  implied  is  without 
meaning.  The  evidence  is  to  the  effect  that 
the  Reclamation  Service  had,  at  the  time  of 
granting  the  license  to  appellee  by  appellant, 
already  surveyed  a  ditch  along  its  right  of 
way  to  provide  appellee  water  for  irrigating 
his  land.  The  construction  of  this  contem- 
plated ditch  in  30  days,  in  six  months,  in  one 
year,  according  to  his  allegations,  would 
liave  automatically  terminated  his  license.  It 
was  not,  by  the  very  terms  of  his  license,  as 
given  by  himself,  in  the  contemplation  of 
either  of  the  parties  that  he  should  have  a 
liermanent  right  of  way.  Its  determination 
was  dependent  upon  the  tiappenlng  of  a  stip- 
ulated event,  upon  the  action  of  an  agency 
over  which,  so  far  as  the  record  is  concerned, 
neither  party  had  any  control.  It  can  only 
be  Inferred  from  the  record  that  the  Beclama- 
tion  Service  might,  at  some  time  in  the 
future,  immediate  or  distant,  as  its  own  con- 
venience, whim,  or  ability  should  dictate, 
conclude  to  construct  a  ditch  for  appellee's 
land.  It  is  not  shown  to  be  under  any  obliga- 
tion, legal  or  otherwise,  to  connect  appellee's 
hind  with  the  source  of  his  water  supply. 
Should  the  Reclamation  Service  refuse  or 
fail  to  provide  appellee  with  a  ditch,  he 
would,  under  the  decree  of  the  court,  Iiave 
a  permanent  easement  over  appellant's  land 
against  his  expectation,  and  certainly  by 
virtue  of  no  agreement  to  that  effect  by  ap- 
pellant. Viewed  from  any  aspect,  appellee 
was  given  only  a  temporary  use  of  a  right  of 
way  over  appellant's  land,  and,  that  being 
true,  any  outlay  made  by  him  in  improve- 
ments was  at  his  peril.  2  Kinney  on  Irr.  and 
Water  Rights,  {  982,  says: 

"A  temporary  right  of  way  over  the  lands 
of  others  for  ditches  and  canals  may  also  be 
ocqaired  by  permission  of  the  landowners,  with- 
out any  consideration  and  with  no  definite  lim- 
itotion  as  to  time,  in  which  case  the  right  is 
a  mere  license,  which  may  be  revoked  at  any 
time.  Where  the  privilege  granted  is  simply 
permissive,  it  may  be  revoked  at  any  time, 
though  money  has  been  expended  thereon  by 
the  licensee.  Such  a  licensee  is  conclusively 
presumed,  as  a  matter  of  law,  to  know  that  a 
license  is  revocable  at  the  pleasure  of  the  li- 


censor; and,  if  be  expends  money  in  connec- 
tion with  his  entry  upon  the  land  of  the  lat- 
ter, be  does  so  at  his  perU.  Such  a  license  cre- 
ates no  interest  in  land." 

The  privilege  or  license  pleaded  by  appellee 
has  "no  definite  limitation  as  to  time,"  but, 
on  the  contrary,  it  appears  very  indefinite, 
depending  on  the  action  of  a  third  party  over 
whom  neither  appellee  nor  appellant  had  any 
control  so  far  as  we  are  advised. 

We  would  have  it  understood  that  we  do 
not  disapprove,  but  rather  approve,  that 
large  line  of  cases  holding  that  an  easement 
may  be  acquired  under  a  verbal  license 
where  the  licensee  has  taken  possession 
and  at  considerable  expense  and  trouble 
made  permanent  improvements  with  assur- 
ances, either  express  or  implied,  from  the 
licensor  of  a  continuous  license.  In  such 
cases,  it  will  be  found  that  the  conditions 
and  circumstances  under  which  the  license 
was  granted  invariably  were  of  a  character 
to  lead  the  licensee  to  make  bis  Improve- 
ments believing  that  his  occupancy  was  to  be 
a  continuous  one,  and  not  pending  the  will 
of  the  landowner  or  any  third  party.  One 
of  tbe  leading  cases  of  this  kind  is  Maple 
Orchard  Grove  &  Vineyard  Co.  t.  Marshall, 
27  Utah,  215,  76  Pac.  369,  dted  by  appellee. 
The  court  said: 

"In  such  case  the  license  to  construct  a  par- 
ticular tiling  on  the  licensor's  land,  and  to 
enjoy  the  same  without  limit  aa  to  time,  fol- 
lowed by  the  expenditure  of  money  on  the  faith 
of  it,  will,  when,  as  here,  fully  executed,  be 
regarded  and  treated  in  equity  as  a  binding 
contract,  and  is  then  irrevocable."  (Italics 
ours.) 

Another  case  dted  by  appellee  is  Stoner 
V.  Zucker,  148  Oal.  516,  83  Pac.  808,  113  Am. 
St  Rep.  301,  7  Ann.  Cas.  704,  in  which  tbe 
court  held  the  license  Irrevocable,  saying 
that  "from  the  very  nature  of  the  license 
given,  it  was  to  be  continuous  in  use."  An- 
other case  relied  upon  by  appellee  is  Shaw  v. 
Proffltt,  67  Or.  192,  100  Pac.  684,  110  Pac. 
1092,  Ann.  Cas.  1913A,  63.  In  tills  case  it 
appears  that  the  licensee  acted  upon  tbe  fol- 
lowing letter  from  tbe  licensor: 

"I  have  just  ♦  •  ♦  found  your  letter  of 
the  19th  inst,  aakiiur  for  right  of  way  through 
my  land.  •  •  •  Would  say,  go  ahead,  the 
more  ditches  you  build  the  better  it  will  suit 
me." 

Pursuant  to  this  license  a  ditch  was  con- 
structed over  the  licensor's  land  at  an  ex- 
pense of  $6,000  or  17,000.  The  court  said: 
"A  permanent  way  appears  to  have  been  the 
intention  of  the  parties,  and  such  intention 
must  control."  This  court  quotes  with  ap- 
proval from  Metcalf  v.  Hart,  8  Wyo.  613, 
551.  27  Pac.  900,  914  01  Am.  St  Rep.  122), 
as  follows: 

"Each  case  stands  upon  its  own  drcumstanc- 
es.  •  *  *  When  we  have  traveled  through 
the  mass  of  decisions,  doudy  and  conflicting  at 
times,  and  have  arrived  at  the  principle  that 
equity  will  relieve  where  there  Is  fraud,  actual 
or  constructive,  we  have  arrived  at  a  principle 
in  regard  to  which  there  is  no  conflict  And 
courts  of  equity  •  •  •  are  very  generally 
agreed  that  the  revocation  of  a  parol  license 
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to  permanently  ooowpy  omi  improve  realty  aft- 
er any  considerable  expense  has  been  incurred 
on  the  faith  of  such  license,  under  circumstanc- 
es such  that  the  parties  cannot  be  placed  in 
statu  quo,  is  dtber  actual  or  constructive 
fraud."     (Italics  ours.) 

In  the  license  pleaded  In  the  Instant  case, 
the  intention  was  not  a  permanent,  contin- 
uous occupancy,  but  a  temporary  makeshift, 
and  the  appellee  did  not  acquire  an  ease- 
ment In  the  land  of  appellant 

The  evidence  is  conflicting  as  to  the  terms 
of  the  license,  the  appellant  testifying  that 
It  was  limited  to  October,  1911,  In  which  he 
was  corroborated  by  at  least  one  other  wit- 
ness, a  tenant  of  the  land  to  be  Irrigated 
from  the  ditch  In  question.  Before  decree- 
ing a  licensee  an  interest  In  the  realty  of 
the  licensor  on  the  ground  of  estoppel,  upon 
a  verbal  license,  in  derogation  of  the  statute 
of  frauds,  the  evidence  should  be  clear  and 
convincing  that  It  was  the  Intention  of  the 
owner  of  the  servient  estate  to  grant  a  per- 
manent right  of  way,  and  that  the  licensee 
had  a  right  to  proceed  in  the  making  of  his 
Improvements  upon  that  theory. 

The  Judgment  Is  reversed,  with  directions 
that  the  complaint  be  dismissed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  con- 
cur. 

(7$  Or.  U) 

CUNNINGHAM  v,  FBIBNDLT. 

(Supreme   Court   of   Oregon.     April   6,   1915. 
On  Rehearing,  April  20,  1915.) 

1.  Costs  «=>205— Taxation— Bill  of  Costs 

— VKRinCATION. 

The  attorney  for  a  party  entitled  to  costs 
had  a  right  to  verify  the  cost  bilL 

[Ed.  Note.— For  other  cases,  see  CoatB,  Cent. 
Dig.  H  T75-778;    Dec.  Dig.  <8=>205.] 

2.  Costs  «=»220— Taxation— Bill  or  Costs— 
Se&vicb 

The  obj^tion  that  a  cost  bill  was  not  prop- 
erly served  was  waived  by  appearing  and  ob- 
jecting to  the  bill. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  {$  827-831 ;   Dec.  Dig.  iS=»220.] 

3.  Costs  «s>174— Ixnis  Rxcovebablb— Costs 
ON  Appeal. 

Where  a  judgment  was  reversed  and  the 
costs  in  the  court  below  awarded  to  defend- 
ant, he  was  not  entitled  to  tax  a  clerk's  fee 
incurred  in  taking  the  appeal. 

[Ed.  Note.— For  other  cases,  see  CJosts,  Cent 
Dig.  S§  (591-694,  700;    Dec.  Dig.  <8=174.] 

4.  Appeal  and  Ebbob  4s>936— Pbesituftions 
IN  Suppobt  of  Judoubnt. 

On  an  appeal  from  an  order  allowing  dis- 
puted items  of  costs  where  there  was  nothing  to 
show  the  incorrectness  of  certain  items,  they 
would  be  allowed  to  stand,  as  error  would  not 
be  presumed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Q  8782,  3787;  Dec.  Dig. 
«=>936.] 

6.  Costs  «t3257— Coots  on  Appkai/— Expense 
of  Kxtenoino  Tbstimont. 

Where  on  appeal  a  party  procured  an  orig- 
inal and  two  copies  of  the  testimony  as  extend- 


ed, be  ooold  not  charge  for  the  copies  in  his 
cost  bill,  though  he  may  have  needed  them. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  fl  968,  972,  978;    Dec.  Dig.  «8=»257.) 

Department  No.  2.  Appeal  from  Circuit 
Court,  Multnomah  County;  Wm.  N.  Catena, 
Judge. 

Action  by  A.  A.  (Tnnnlngham  against  J. 
C.  Friendly.  From  an  order  allowing  certain 
items  of  costs,  plaintiff  appeals.    Reversed. 

This  action  was  before  this  court,  was  re- 
versed, and  costs  in  the  court  below  were 
awarded  to  the  defendant,  who  filed  his  co^ 
bill,  in  which  were  Items  amounting  to  $4.80, 
clerk's  fees,  and  cost  of  extending  testimony: 
Original  $56,  copies  $18  and  $16,  total  $89. 
The  plaintiff  has  objected  to  the  item  of 
clerk's  fees  for  the  reason  that  It  was  in- 
curred In  taking  the  appeal.  He  also  object- 
ed to  all  of  the  items  of  $89,  except  $30,  say- 
ing that  is  all  the  original  should  have  cost, 
and  that  the  copies  were  unnecessary.  The 
Item  of  $15  was  stricken  out,  and  the  re- 
mainder allowed. 

James  N.  Davis,  of  Portland  (Wm.  W. 
Dugan,  Jr.,  of  Portland,  on  the  brief),  for 
appellant  Franklin  F.  Korell,  of  Portland 
(Earl  C.  Bronaugh,  of  Portland,  on  the  brief), 
for  respondent 

EAKIN,  J.  (after  stating  the  fiicts  as 
above).  [1,  2]  CX>nnael  for  plaintiff  strenuous- 
ly contend  the  cost  bill  was  not  properly  veri- 
fied, and  was  filed  prematurely.  The  record 
shows  a  cost  bill  was  filed  on  the  8th  of  May, 
the  date  of  the  mandate,  which  cost  bill  was 
verified  by  defendant's  attorneys.  This  he 
had  a  right  to  do.  Morris  v.  Rodgers,  26 
Or.  678,  38  Pac.  931.  Objection  is  also  made 
that  it  was  not  properly  served,  but  counsel 
appeared  and  objected  to  It;  and,  having 
done  this,  he  waived  hia  right  to  raise  any 
objection  as  to  service.  It  also  appears  that 
two  cost  bills  were  filed,  but  there  is  only 
one  here,  and  we  can  only  Judge  of  what  is 
done  by  the  orders  of  the  court 

[3-E]  If  the  item  of  $4.80  was  Incurred  in 
taking  the  appeal,  it  was  improperly  allowed ; 
but  there  is  nothing  here  to  show  what  it 
was  for,  and,  as  error  Is  not  presumed,  this 
item  should  stand.  The  Item  of  $56  for  origi- 
nal should  also  stand,  as  there  is  nothing 
here  to  show  its  incorrectness;  but  there  is 
no  authority  of  law  for  the  allowance  of 
$18  for  a  copy.  Although  counsel  may  have 
needed  these  copies,  they  cannot  charge  for 
them  In  the  cost  biU,  and  the  item  of  $18 
must  be  stricken  out 

This  necessitates  a  reversal  of  the  case, 
and  it  is  so  ordered. 

MOORE,  a  J.,  and  ^BIAN  and  HARRIS, 
JJ.,  concur. 

On  Rehearing. 

EAKIN,  3.  In  the  former  opinion  of  this 
court  the  judgment  was  reversed,     (^nnsel  for 
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respondent  now  moves  to  modity  it,  Instead  of 
reversing  it 

Aa  this  is  a  case  where  the  court  can  deter- 
mine what  judgment  ought  to  be  entered,  it  will 
be  modified  by  ordering  the  court  below  to 
strike  out  the  sum  of  $18  allowed  for  copy  of 
testimony,  and  aflSrmed  as  to  the  balance,  with 
costs  in  this  court  to  the  appellant. 

MOOBE,  C  J.,  and  BEAN  and  HABBIS, 
JJ.,  concur. 

(7S  Or.  54» 

BOELFS'  COUSINS  v.  WHITE  et  al. 
(Supreme  Ck>urt   of   Oregon.     April   6,    1916.) 

1.  Wins  «=s>489— CoNSTRUonoN— Intkwt. 

The  rule  in  the  construction  of  a  will  ia 
that  the  purpose  is  to  discover  the  intention  of 
the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  If  952,  955,  857;    Dec  Dig.  <S=>430.] 

2.  WlIXS  «=>623— CONBTBUOTIOH  OF  DbVIBB— 

Girr  TO  Clasb— "Bbtwkew." 

A  testatrix  who  did  not  know  bow  many 
ooosins  she  had  nor  where  they  resided,  but 
who  knew  that  t^e  had  some,  and  who  knew  the 
names  of  the  sisters  of  her  deceased  husband, 
as  well  as  the  name  of  a  daughter  of  his  de- 
ceased brother,  devised  the  residue  of  her  estate 
to  her  cousins,  with  direction  as  to  the  person 
from  whom  their  names  might  be  learned,  and 
to  the  sisters  of  her  deceased  husband  and  the 
daughter  of  his  brother,  all  by  name,  share  and 
share  alike  between  such  cousins  and  the  named 
devisees;  the  <^dren  of  a  deceased  devisee  to 
take  by  representation.  Held,  that  the  word 
"between"  properly  refers  to  two  and  no  more, 
and  that  the  residue  was  devised  for  equal  divi- 
sion between  the  cousins  as  a  class  and  the 
other  devisees  as  a  class. 

[Ed.  Note.— For  other  cases,  sec  Wills,  Cent. 
Dig.  f  1115 ;   Dec.  Dig.  <8=523. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second  Series,  Between.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;    T.  J.  Cleeton,  Judge. 

In  the  matter  of  the  settlement  of  the 
estate  of  Mary  Boelfs,  deceased,  with  con- 
test as  ta  distribution  of  residue  between  cou- 
sins of  the  deceased  and  Mary  Ann  White 
and  others.  From  a  decree  for  distribution, 
the  cousins  of  the  deceased  appeal.    Affirmed. 

The  deceased  left  a  wUl,  the  twenty-sixth 
section  of  which  is  as  follows: 

"The  rest  and  residue  of  my  estate  I  give  and 
bequeath  unto  my  cousins,  the  nalnes  of  whom 
may  be  learned  by  writing  to  Frank  C.  Duffy, 
239  Hammond  street,  Bangor,  state  of  Maine, 
and  the  sisters  of  my  second  husband,  Thomas 
Jackson,  who  are  living  somewhere  in  Brooklyn, 
state  of  New  York,  and  the  names  of  whom  are 
Mary  Ann  White,  Jane  Chambers,  Ellen  Jack- 
son, and  May  Ellen  Jackson,  the  daughter  of 
David  Jackson,  a  brother  of  my  deceased  hus- 
band, to  be  divided  share  and  share  alike  be- 
tween my  said  cousins  and  the  sisters  of  my 
decMsed  husband  and  the  said  May  Ellen  Jack- 
son; and  if  any  of  said  legatees  are  deceased, 
the  children  of  such  deceased  are  to  take  the 
share  of  their  ancestors," 

In  the  settlement  of  the  estate  the  ques- 
tion arose  as  to  the  division  of  this  residue, 
whether  these  legatees  should  take  per  capita 
or  per.  stirpes ;  the  cousins  claiming  that  It 
should  be  divided  Into  as  many  parts  as 
there  were  cousins  and  sisters  and  daughters 


of  the  deceased  brother,  each  to  take  one 
share,  and  the  others  contending  that  It  should 
go  one-half  to  each  Class.  The  testimony  of 
Judge  McGinn,  who  drew  a  former  will  with 
substantially  tiie  same  clause,  of  Mr.  Woern- 
dle,  who  drew  the  will  in  question,  and  of  E. 
P.  Murphy,  was  taken.  This  testimony  was 
objected  to  as  tending  to  change  the  wUl  by 
parol.  After  hearing  the  case  the  court  below 
held  that  the  property  should  be  divided 
equally  between  the  two  classes,  without  re- 
gard to  the  number  In  either.  From  this  de- 
cree the  cousins  appeal. 

H.  B.  Adams,  of  Portland  (Wm.  A.  Munly, 
of  Portland,  and  William  Schellbach,  on  the 
brief),  for  appellants.  C.  T.  Haas,  of  Port- 
land (John  L.  (3hlld8,  of  Crescent  City,  CaL, 
on  the  brleOt  for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  a  familiar  and  undisputed 
rule  in  the  construction  of  a  will  that  the  pur- 
pose is  to  discover  the  intention  of  the  tes- 
tator. Kaser  v.  Kaser,  68  Or.  153,  137  Pac. 
187;  Bamsey  v.  Stephenson,  34  Or.  408,  66 
Pac.  620,  67  Pac.  195;  Gerrlsh  r.  Hlnman,  8 
Or.  348. 

"The  rnle  excluding  oral  proof  in  explanation 
of  written  instruments  applies  to  the  language 
of  the  instrument,  and  not  to  its  import  or  con- 
struction. 1  Greenleaf,  Ev.  |  277.  But  the 
written  instrument  'may  be  read  in  the  light  of 
surrounding  circumstances,'  in  order  to  more 
perfectly  understand  its  true  meaning."  More- 
land   v.   Brady,   8   Or.  303,   34   Am.   Rep.   581. 

"It  baa  been  justly  observed,"  says  Judge 
Werner  in  Estate  of  King,  200  N.  Y.  189,  93 
N.  E.  184,  34  L.  R.  A.  (N.  S.)  948,  21  Ann. 
Cas.  412,  "by  some  jurist  possessed  of  philosoph- 
ical perception,  'that  no  will  has  a  twin  brother.' 
This  sage  epigram  points  directly  at  the  diffi- 
culties encountered  by  courts  in  trying  to  con- 
strue wills  in  the  light  of  authority.  These 
troubles  are  nowhere  more  cogently  illustrated 
than  in  Mr.  Jarman's  Standard  Treatise  on  the 
Law  of  Wills,  where  one  may  find  authority 
for  almost  any  proposition  which  the  exigen- 
cies of  a  given  case  may  suggest  or  demand." 

This  Is  well  confirmed  by  the  briefs  of  the 
parties  in  this  case,  where  Industrious  coun- 
sel have  cited  hundreds  of  cases,  many  of 
which  are  diametrically  opposed  to  each  oth- 
er. We  cite  only  a  few.  The  case  of  Kelley 
▼.  Vigas,  112  111.  242,  64  Am.  Rep.  235,  is  one 
wherein  a  testator  devised  all  his  estate  to 
his  wife  during  her  life,  and  after  her  death 
directed  that  $1,000  be  paid  to  his  daughter, 
and  gave  to  bis  daughter-in-law,  the  widow  of 
his  deceased  son,  a  lot,  and  then  directed  "the 
remainder  of  my  estate  to  be  divided  equally 
among  my  heirs  at  law."  The  widow  was 
dead  when  a  partition  was  asked,  and  it  ap- 
peared that  the  testator  had  but  two  children, 
a  daughter  still  living,  and  a  son  who  died  be- 
fore the  testator,  leaving  children.  It  was 
held  in  this  case  that  the  heirs  took  per  stir- 
pes, and  not  per  capita,  in  the  remainder  of 
the  estate,  so  that  the  daughter  took  one-half 
and  the  heirs  of  the  son  the  balance.     In 
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Ihrle's  Estate,  162  Pa.  S69,  29  Atl.  750,  the 
<.-ourt  beld: 

"The  testatris  wrote:  The  residue  of  my 
estate  is  to  be  divided  between  ny  iiusband's 
Knindcbildren  and  the  children  of  Ferdinand 
I'oree.'  »  *  *  The  word  'between'  refers 
properly  to  two,  and  not  more.  It  is  true  that 
it  is  not  infrequently  used,  especialiy  by  the 
uneducated,  and  colloquially,  in  the  sense  of 
'among,'  as  referring  to  more  than  two  objects. 
But  that  admittedly  is  not  its  correct  use. 
*  *  *  On  a  general  view  of  tbe  whole  will  we 
see  DO  ground  on  which  it  give  the  word  'be- 
tween' any  other  than  its  proper  meaning,  and 
according  to  that  tbe  grandchildren  of  Gen. 
Ihrie  are  one  class,  taking  half,  and  the  children 
of  Ferdinand  Poree  another  class,  taking  the 
other  half,  of  the  residuary  estate." 

In  the  case  of  Stontenburgh  v.  Moore,  37 
N.  J.  E}q.  63,  tbe  clause  to  be  construed  was: 

"All  the  •  •  •  residue  of  my  estate,  real, 
personal,  and  mixed,  I  give,  devise,  and  be- 
queath the  income  to  my  two  sons,  Robert  and 
Edward,  to  be  equally  divided  between  them 
daring  their  lives,  and  at  their  death,  to  be 
equally  divided  between  my  grandchildren,  to 
them,  their  heirs  and  assigns. 

Tbe  court  beld  tbat  tbls  residue  going  to 
tbe  grandcblldren  went  In  classes,  and  tbe 
grandchildren  took:  per  stirpes,  and  not  per 
capita,  saying: 

"The  language  is,  'and  at  their  death  to  be 
•equally  divided  between  [not  among]  my  grand- 
children.' The  word  'between'  is  commonly 
used  in  reference  to  two  only,  and  there  is  some 
evidence  in  the  use  of  the  word  here  of  tbe 
intention  to  divide  between  two  families  of  chil- 
dren." 

In  Holbrook  v.  Harrington,  82  Mass.  (16 
Gray)  102,  tbe  clause  to  be  construed  was: 

"To  be  equally  divided  between  the  heirs  of 
tny  late  husband  and  tbe  heirs  of  my  brothers 
and  sisters." 

Tbe  court  beld  that  tbis  gave  one  half  to 
tbe  beirs  of  ber  husband  and  tbe  otber  balf 
to  tbe  beirs  of  ber  brothers  and  sisters.  Tbls 
case  Is  very  much  In  point  and  gives  great 
Ught  In  construing  tbe  will  In  question.  In 
Talcott  V.  Talcott,  39  Conn.  188,  tbe  testator 
bad  two  daughters,  A.  and  B.,  of  whom  A. 
bad  two  children,  C.  and  D.  A  deceased 
-daughter,  E.,  of  the  testator's  widow  by  a 
former  busband,,  wbo  bad  been  a  member  of 
tbe  testator's  family,  bad  five  children,  F.,  O., 
H.,  I.,  and  J.  Tbe  will  contained  tbe  follow- 
ing provisions: 

"I  give  to  A.,  C,  and  D.,  and  all  the  children 
born  of  A.'s  body,  and  I  also  give  to  B.,  and 
all  the  children  born  of  ber  body,  and  I  also 
give  to  all  the  children  of  E.,  deceased,  namely, 
F.,  G.,  H.,  I.,  and  J.,  being  all  the  children  of 
E.,  all  the  income  of  my  real  estate,  to  be  equal- 
ly divided  among   tbe  above-mentioned   heirs." 

Tbe  court  beld  the  beneficiaries  in  tbe  wUl 
took  as  classes;  eacb  class  taking  one-third 
of  tbe  estate.  In  Lockwood's  Appeal,  66 
Conn.  157,  10  Atl.  617,  tbe  clause  of  the  wUl 
to  be  ccmstrued  was: 

"To  be  equally  divided  between  said  children, 
to  wit,  of  said  J.  and  •  •  •  M.,  and  to  be- 
long to  them  and  their  heirs  forever." 

J.  was  a  nephew  and  M.  a  niece,  and  the 
.children  differed  in  number;   but  the  court 


held  tbat  tbey  took  per  stirpes,  and  not  per 
capita. 

In  Records  v.  Field,  155  Mo.  314,  85  8.  W. 
1021,  tbe  clause  In  question  was: 

"The  balance  of  my  property  in  money  I  want 
equally  divided  between  the  heirs  of  W.  and  J., 
deceased." 

W.  and  J.  were  brothers  of  tbe  testator, 
both  deceased  at  tbe  date  of  the  will.  Three 
children  and  four  grandcblldren  of  W.  and 
two  children  of  J.  were  living  at  tbe  date  of 
tbe  will,  and  survived  tbe  testator.  It  was 
beld  that  they  took  per  stirpes,  and  not  per 
capita,  and  tbat  tbe  estate  was  divided  Into 
equal  parts  to  be  distributed  among  tbe  heirs 
of  these  two  people.  In  Young's  Appeal,  83 
Pa.  50,  tbe  clause  to  be  considered  was: 

"I  will  the  residue  of  my  estate,  real,  per- 
sonal and  mixed,  to  my  beloved  wife,  Alcy,  for 
and  during  her  life;  and,  further,  I  will  that 
at  ber  decease,  such  moneys  or  property  as  she 
may  possess  be  equally  divided  between  her  rela- 
tions and  mine,  or  such  of  them  as  she  may  be- 
lieve most  worthy." 

In  discussing  this  case  tbe  court  say: 
"What  then  does  the  language  of  this  will 
indicate  to  be  the  intention  of  tbe  testator'/ 
After  the  expiration  of  tbe  life  estate  of  his 
wife,  he  directs  the  property  to  'be  equally  divid- 
ed between  ber  relations  and  mine.'  He  and  bis 
wife  were -childless.  There  was  no  issue  of  ei- 
ther to  whom  tbe  property  could  be  transmitted. 
It'  may  have  been  the  joint  product  of  their  in- 
dustry and  economy.  This  or  some  otber  mov- 
ing cause  prompted  him  to  direct  that  the  proji- 
erty  be  'equally  divided'  between  families  of  dif- 
ferent blood.  The  language  clearly  points  .to 
one  general  division — one  separation  of  the  fund. 
Two  classes  were  in  his  mind.  One  class  was 
his  relations;  tbe  other  class  was  his  wife's 
relations.  The  property  was  to  be  equally  di- 
vided 'between'  these  two  classes,  and  each  class 
to  take  one  balf — his  relations  one  half;  his 
wife's  relations  the  other  half.  Neither  the  lan- 
guage nor  the  spirit  of  the  will  indicates  that 
each  relation  should  have  an  equal  share.  To 
reach  such  a  result  would  require  all  the  rela- 
tions of  eacb,  the  testator  and  his  wife,  to  be 
thrown  together  in  one  class,  regardless  of  their 
relative  number.  So.  if  the  wife  bad  20  and  the 
testator  two,  ber  relations  would  take  ten  times 
as  much  as  his  relations.  That  would  t>e  a 
most  manifest  disregard  of  tbe  direction  for  an 
equal  division  between  the  two  families." 

[2]  Keeping  In  mind  tbe  definitions  these 
authorities  give  as  to  tbe  word  "between," 
we  find  the  testator  did  not  know  how  many 
cousins  she  bad  nor  where  they  resided,  but 
she  did  know  that  she  bad  some.  She  knew 
tbe  names  of  tbe  sisters  of  ber  deceased  hus- 
band, as  well  as  tbe  name  ol|  the  daughter 
of  bis  deceased  brother.  She  bad  In  mind 
these  two  classes,  and  we  believe  she  Intend- 
ed to  divide  tbls  residue  between  these  class- 
es equally. 

These  views  lead  to  the  affirmance  of  the 
decree ;  and  It  Is  so  ordered.  This  being  the 
clause  of  a  will  which  both  parties  are  anx- 
ious to  have  Interpreted,  no  costs  will  be  al- 
lowed. 

MOORE,  a  J.,  and  BEAN  and  HARRIS, 
JJ.,  concur. 
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FKANCIS  T.  BOHART. 
(Supreme   Court  of  Oregon.     April  13,  1915.) 

1.  Salbs  ®=»459— "OoNDmoNAi,  Saix." 

A  contract  whereby  the  possession  ot  per- 
sonal property  is  delivered  to  the  buyer,  who 
agrees  to  pay  a  price  therefor  with  the  condition 
that  the  title  remain  in  the  seller  until  the  price 
is  paid,  is  a  conditional  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i§  1337-1347 ;  Dec  Dig.  <S=>459. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conditional  Sale.] 

2.  SAI.E8  9=>'477--CoNDinoNAi.  Sauc— Suit 

FOB    PUBCHABE    PBICB— EFFECT. 

Where  one  who  sold  goods  onder  a  condi- 
tional sale  contract  recovered  judgment  against 
the  buyer  for  the  purchase  price  and  levied  exe- 
cution against  part  of  the  property,  he  thereby 
elected  to  treat  the  title  as  having  passed  to  the 
buyer,  and  cannot  tiiereafter  retake  the  proper- 
ty under  his  reserved  title. 

(Ld.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  it  1411-1417;  Dec.  Dig.  «=>477.1 


Department  2.  Appeal  from  Circuit  Oonrt, 
Lane  Cbunty ;   John  S.  Coke,  Judge. 

Action  by  I.  M.  Francis  against  W.  A.  Bo- 
hart  Judgment  for  the  plaintiff,  and  defend- 
ant appeals.    Reversed. 

See,  also,  143  Pac.  920. 

This  action  was  commenced  to  recover  the 
possession  of  seven  cows,  two  heifers,  and 
four  calves,  of  the  alleged  value  of  $745.  The 
defendant  admits  the  possession  of  the  cattle 
and  the  demand  for  their  custody.  Other- 
wise he  denies  the  complaint  He  further 
answers  that  the  plaintiff  represented  to  him 
that  he  had  sold  the  property  to  one  Thlenes ; 
that  he  relied  upon  that  statement  and  so 
bought  the  property  afterwards  from  Thienes 
without  any  Imowledge  of  plaintiff's  reserva- 
tion of  title,  and  hence  the  latter  is  estopped 
to  assert  title  In  the  same  as  he  does  in  this 
action.  Again,  the  defendant  states  that  the 
plaintiff  sold  the  property  here  in  contention, 
with  other  personalty,  to  the  defendant's 
grantor  at  one  time,  in  one  sale,  and  as  a 
single  transaction,  with  the  agreement  that 
the  title  to  all  the  chattels  should  remain  in 
this  plaintiff  until  his  grantee  had  fully  paid 
for  the  same ;  that  In  an  action  at  law  sub- 
sequently commenced  the  plaintiff  here  re- 
covered a  Judgment  against  his  grantee  for 
$383.75,  upon  which  he  Issued  an  execution 
and  levied  it  upon  a  large  part  of  the  per- 
sonal property  Included  In  the  original  trans- 
action between  the  plaintiff  and  the  condi- 
tional purchaser  of  the  same;  and  that  on 
account  of  the  levy  the  plaintiff  waived  his 
reservation  of  title  to  all  the  property  includ- 
ed in  the  original  conditional  sale  and  vested 
the  same  in  the  contracting  purchaser,  from 
whom  the  defendant  bought  The  reply  de- 
nies the  matter  pleaded  in  estoppel,  and  ad- 
mits that  the  plaintiff  sold  the  personal  prop- 
erty described  in  the  complaint  with  the  con- 
dition, as  stated  in  the  answer,  that  the  title 
should  not  pass  from  the  plaintiff  until  the 


purchase  price  was  paid;  and  that,  at  the 
time  the  defendant  claims  to  have  bought  the 
property,  his  grantor,  plaintiff's  grantee  in 
the  transaction,  was  in  default  in  his  con- 
tract to  purchase  the  chattels,  all  of  which 
the  defendant  well  knew.  The  reply  further 
charges  that  the  purchase  of  the  property 
alleged  by  the  defendant  was  without  actual 
consideration  and  with  a  fraudulent  purpose 
and  intent,  known  to  and  participated  in  by 
both  the  defendant  and  his  seller,  of  placing 
the  property  beyond  the  reach  of  plaintiff 
and  hindering  and  delaying  him  In  the  col- 
lection of  bis  claim  against  the  defendant's 
grantor.  It  was  conceded  that  in  the  original 
transaction  between  the  plaintiff  and  hia 
grantee  all  the  property  was  sold  at  one  time, 
in  one  sale,  and  in  one  transaction,  with  the 
reservation  of  title  as  stated.  The  recovery 
of  the  judgment.  Issue  of  the  execution  there- 
on, and  levy  upon  certain  personal  property 
are  admitted,  but  the  reply  states  that  the 
levy  did  not  include  the  particular  property 
involved  in  this  action.  From  a  Judgment  on 
a  verdict  In  favor  of  the  plaintiff  after  a  Jury 
trial,  the  defendant  appeals. 

H.  E.  Slattery,  of  Eugene,  for  appellant 
J.  F.  Brumbaugh,  of  Ehigene  (Fred  B.  Smith, 
of  EXigene,  and  G.  N.  Parmenter,  of  Wahoo, 
Neb.,  on  the  brief),  for  respondent 

BURNETT,  J.  (after  stating  the  facte  as 
above).  [1]  A  contract  whereby  the  posses- 
sion of  personal  property  la  delivered  to  a 
buyer,  who  agrees  to  pay  a  price  for  the 
same,  with  the  condition  that  the  title  re- 
main In  the  seller  until  the  price  is  paid,  con- 
stitutes a  conditional  sale  of  the  personalty. 
Singer  Mfg.  Co.  v.  Graham,  8  Or.  17,  34  Am. 
Rep.  672;  Rosendorf  v.  Baker,  8  Or.  240; 
Schneider  v.  Lee,  33  Or.  678,  17  Pac.  260; 
Herring-Marvin  Co.  v.  Smith,  43  Or.  315,  72 
Pac.  704,  73  Pac.  340;  McDanlel  v.  Chlara- 
monte,  61  Or.  403,  122  Pac.  83.  In  the  case 
last  cited,  concerning  a  breach  of  a  contract 
by  the  purchaser,  the  opinion  quotes  from  1 
Hechem  on  Sales,  S  016,  giving  to  the  seller 
four  remedies,  namely: 

"(1)  He  may  treat  the  contract  as  rescinded 
upon  default  of  the  buyer  and  recover  the  goods. 
In  that  event  that  is  his  oaly  remedy.  (2)  He 
may  treat  the  contract  as  in  force,  but  broken 
by  the  buyer,  and,  if  by  the  transaction  the  buy- 
er contracts  to  pay,  the  seller  may  retake  the 
foods  and  recover  damages  for  the  breach.  (3) 
le  may,  if  the  buyer  agreed  to  pay  the  price, 
waive  the  return  of  the  goods  and  sue  for  the 
price.  (4)  He  may,  if  the  contract  permits  it, 
without  rescinding,  take  possession  of  the  goods 
and  hold  them  as  security  for  the  fulfillment  of 
the  contract" 

[2]  It  appears  without  dispute  in  the  tes- 
timony that  the  Judgment  recovered  by  the 
plaintiff  here  against  his  grantee  was  for  the 
purchase  price  of  a  portion  of  the  chattels 
which  the  latter  had  sold  and  had  not  paid 
to  the  plaintiff.  As  stated  in  Thienes  t. 
Francis,  69  Or.  171,  134  Paa  1195,  138  Paa 
845,  in  construing  this  very  contract,  th« 
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sale  b7  plaintlff'8  grantee  before  title  passed 
to  him  constituted  a  breach  of  the  agreement 
The  plaintiff  then  had  a  single  cause  of  ac- 
tion arising  out  of  a  contract  single  in  Its 
terms  for  a  single  price,  and,  If  he  would 
proceed,  he  was  put  to  his  election  which  of 
the  remedies  offered  Iilm  by  law  he  should 
pursue.  An  action  for  the  purchase  price  of 
the  property  is  an  action  on  the  contract,  and 
necessarily  proceeds  upon  the  theory  that 
the  title  has  been  waived  by  the  seller  and 
vested  in  the  buyer.  Indeed,  the  weight  of 
authority  is  to  the  effect  that  the  commence- 
ment of  any  litigation  which  depends  ui>on 
the  hypothesis  that  the  title  has  passed  to  the 
purchaser  on  waiver  by  the  seller  constitutes 
an  election  which  the  plaintiff  cannot  after- 
wards revoke.  In  Hickman  v.  Ricbburg,  122 
Ala.  638,  26  South.  136,  the  plaintiff  had  con- 
tracted to  sell  lumber  to  the  defendant, 
reserving  title  until  the  price  was  paid.  It 
was  held  that  the  unsuccessful  attempt  of  the 
plaintiff  to  establish  a  lien  upon  the  structure 
in  which  the  lumber  was  used  constituted  a 
waiver  of  the  reservation  of  title,  and  that 
It  was  an  election  which  barred  the  attempt 
to  recover  the  identical  property  or  damages 
for  its  conversion.  In  Butler  v.  Dodson,  78 
Ark.  560,  94  S.  W.  703,  it  was  decided  that 
bringing  an  action  for  the  selling  price  is 
a  waiver  of  the  reservation  of  .title.  To  the 
same  effect  are  Smith  v.  Barber,  153  Ind.  322, 
53  N.  EI  1014 ;  Alden  v.  Dyer,  92  Minn.  134, 
99  N.  W.  784;  Orcutt  v.  Rickenbrodt,  42  App. 
Div.  238,  59  N.  X.  Supp.  1008;  Predrickson  v. 
Schmittroth,  77  Neb.  724,  112  N,  W.  564; 
Mathews  Piano  Co.  v.  Markle,  86  Neb.  123, 
124  N.  W.  1129;  Slonx  Falls  Adjustment  Co. 
v.  Aikens,  32  S.  D.  154,  142  N.  W.  651; 
North  Boblnson  Dean  Co.  v.  Strong,  25  Idaho, 
721,  139  Pac.  847;  Chase  v.  Kelly,  125  Minn. 
317,  146  N.  W.  1113;  Purdy  v.  Dunn  Machin- 
ery Co.  (Ga.)  82  S.  B.  888;  Frlgch  v.  Wells, 
200  Mass.  429.  86  N.  Hi  775,  23  L.  R.  A.  (N. 
S.)  144.  In  commencing  his  action  for  the 
purchase  price  or  part  of  the  property,  the 
plaintiff  adopted  the  alternative  of  suing  for 
the  price  instead  of  resuming  the  custody 
of  the  property  by  replevin  or  recovering 
damages  in  trover  for  Its  conversion.  The 
contract  being  single,  there  was  a  breach  of 
the  whole  agreement  giving  rise  to  but  one 
cause  of  action  for  the  price.  Having  pro- 
ceeded on  the  plan  of  recovering  the  sum 
stipulated  to  be  paid  under  the  contract  for 
the  sale  of  the  property,  the  Judgment  ren- 
dered in  that  action  is  conclusive  upon  both 
parties,  not  only  for  what  was  actually  liti- 
gated, but  as  to  every  other  matter  which  the 
parties  might  have  litigated  and  settled  as 
incident  to  and  necessarily  connected  with 
the  subject-matter  of  the  litigation.  White  v. 
Ladd,  41  Or.  324,  68  Pac.  739,  93  Am.  St  Bcp. 
732 ;  Colgan  v.  Farmers'  &  Mechanics'  Bank, 
69  Or.  357,  138  Pac.  1070.  Having  a  griev- 
ance against  tils  adversary,  a  party  cannot 
submit  him  to  the  slow  torture  of  multiplied 


litigation,  when  the  whole  matter  can  be  set- 
tled in  one  action  or  suit  In  other  words, 
possessing  but  a  single  cause  of  action,  he 
may  not  split  It  up  to  be  used  as  material  for 
several  actions.  Indiana  B.  &  W.  Ry.  v. 
Koons,  105  Ind.  507,  5  N.  E.  549;  Wilson  v. 
Buell,  117  Ind  315,  20  N.  K.  231;  WUloughby 
T.  Atkinson  Furniture  Oa,  96  Me.  372,  52 
Atl.  756;  Mallory  v.  Dawson,  etc.,  Co.,  32 
Tex.  Civ.  App.  294,  74  8.  W.  593. 

In  short,  the  prosecution  of  the  action  for 
the  purchase  price  of  part  or  the  property 
was  an  irrevocable  election  to  proceed  upon 
the  postulate  that  the  title  to  the  property 
had  passed  to  the  purchaser  named  In  the 
contract  Having  entered  upon  that  course, 
the  plaintiff  was  bound  to  pursue  it  con- 
sistently to  the  end.  He  cannot  slilft  his 
position  and  afterwards  undertake  to  recover 
in  specie  the  property  which  was  the  subject 
of  the  contract  It  having  been  possible  to 
sue  for  the  whole  purchase  price,  it  was  his 
duty  to  liave  done  so,  if  he  chose  to  take  that 
remedy  at  all,  and  he  must  be  held  to  have 
accepted  the  results  of  that  Judgment  as  a 
determination  of  all  his  rights  under  tlie 
contract  The  facts  redted  appeared  without 
dispute  from  the  pleadings  and  evidence 
offered  at  the  trial,  and  it  was  the  duty  of  the 
court  to  sustain  the  motion  made  by  the  de- 
fendant for  a  verdict  in  his  favor  at  the  close 
of  all  the  evldenne,  for,  under  the  authorities 
cited,  the  action  of  the  plaintiff  in  suing  for 
the  price,  even  of  a  part  of  the  property,  was 
a  waiver  of  the  title,  which  having  passed 
from  him,  he  cannot  recover  possession  of 
the  chattels  involved.  Many  other  errors  are 
assigned  which,  in  the  view  we  have  taken 
of  the  case,  are  unnecessary  to  be  considered. 

The  Judgment  Is  reversed. 

MOORE),  O.  J.,  and  McBRIDB  and  BE2AN, 
JJ.,  concur. 

(7B  Or.  588) 
BOAO  V.  WASHINGTON-OREXSON  CORPO- 
RATION et  aL 
(Supreme  Court  of  Oregon.     April  IS,  1915.) 

1.  Mastkb  and  Servant  «=3259— Acnoif  «oa 
Injuky— SuFFicntNCY  or  Comfi.aint. 

A  complaint  in  a  lineman's  action  against 
his  employer,  an  electric  company,  and  its  ao- 
perintendent  and  general  manager,  charging 
that,  while  be  was  engaged  in  repair  work  un- 
der the  direction  and  supervision  of  its  superin- 
tendent and  general  manager,  a ,  high-tension 
current  was  turned  on  nearby  drop  wires  with- 
out notice  to  him,  though  the  danger  of  his 
situation  was  known,  whereby  be  was  l>adly 
shocked,  burned,  and  disfigured,  stated  facts 
sufficient  to  justify  a  recovery  under  the  com- 
mon law,  or  under  the  statute  (Employers'  Lia- 
bility Act;  Laws  1911.  p.  16). 

[Ed.  Note. — For  other  cases,  see  Master  and 
Ser>ant.  Cent  Dig.  {{  809-812,  815;  Dec  Dig. 
<6=9256.] 

2.  Acnow  <s=>48— JoiWDEB— Sepabatb  Caus- 
es OF  Action— "Cause  of  Action." 

Within  L.  O.  !•.  f  67,  requiring- that  a  com- 
plaint shall  contain  a  plain  and  concise  state- 
ment of  the  facts  constituting  tlie  cause  of  aC' 
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tion,  a  "cau84  of  action"  comprehends  a  legal 
rieht  on  the  part  of  the  plaintiff,  and  a  breach 
nf  a  corresponding  daty  on  the  part  of  the  de- 
fendant to  accord  that  right,  so  that  all  breaches 
of  legal  daty  arising  out  of  one  transaction, 
whether  flowing  from  the  common  law  or  from 
the  statute,  constitute  but  one  canse  of  action, 
unless  the  statutory  rvmedy  is  so  inconsistent 
with  the  common-law  remedy  that  the  aam« 
judgment  cuuld  not  be  rendered  ui>on  recovery, 
in  which  case  the  plaintiff  may  be  required  to 
elect  upon  which  cause  of  action  be  will  proceed. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.   {{  450.  471,  490-610;   Dec.   Dig.  «=348. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cause  of  Action.] 

3.  Masteb  and  Sebvant  «=>291— Action  roB 
Injubt— PucADiNO— SiNOLX  Caubx  Or  Ac- 
tion—iNBTBUcnoHB. 

In  a  lineman's  action  for  injury  while  re- 
pairing wires,  by  the  act  either  of  his  employ- 
er's general  manager  or  superintendent  in  the 
turning  a  current  on  nearby  drop  wires  without 
notice  to  bim,  although  they  knew  of  his  dan- 
geroua  situation,  whereby  he  was  injured,  where- 
in the  defendant  employer,  without  demurrer 
or  motion  to  make  more  dennite  and  certain  or 
to  elect,  answered,  denying  all  allegations  of 
negligence,  and  pleading  assumption  of  risk  and 
contributory  negligence,  and  in  which  the  testi- 
mony went  in  with  few  ofajectiona  on  either 
side,  the  case  permitted  recovery  either  at  com- 
mon law,  or  under  the  Employers'  Iiiability  Act, 
in  which  the  measure  of  damages  was  the  same, 
■o  that  it  was  not  error  to  instruct  as  to  de- 
fendant's liaUlity  at  common  law,  and  nnder 
the  statute,  and  that  if  the  acts  charged  showed 
a  liability  or  want  of  liability,  tested  by  the 
whole  law,  they  should  return  a  verdict  conso- 
nant therewith,  and  that  under  the  Employers' 
Idability  Act  the  defenses  of  contributory  neg- 
ligence and  assumption  of  risk  should  be  elimi- 
nated. 

(Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  C^nt  Dig.  H  1133,  1184,  1136-1146; 
Dec.  Dig.  «=291.r 

4.  Appeal  and  Ebbob  «=>1048  —  Habmless 
Ebbob— Admission  of  Evidence. 

In  a  lineman's  action  for  injury,  joining 
the  employer's  general  manager,  the  allowance 
of  the  cross-examination  of  the  manager  so  as 
to  give  him  an  opportunity  to  state  that  he  had 
nothing  to  do  with  the  installation  of  certain 
wires  and  release  himself  from  any  liability  on 
that  account.  If  erroneous,  was  harmless. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
!rror.  Cent.  Dig.  g|  414r  "^  -  '"  ■'  — 
4160;  Dec.  Dig.  «=>1048.] 

fi.  Master  and  Sebvant  «=3270— Action  res 

Injuby— Evidence. 

In  a  lineman's  action  for  injury  while  re- 
pairing wires,  by  the  turning  of  a  current  on 
nearby  drop  wires,  evidence  as  to  the  danger- 
ous situation  of  the  drop  wires  was  material 
upon  the  degree  of  care  required  of  defendants 
in  causing  the  current  to  be  turned  on  them 
while   plaintiff  was  working  near  them. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  913-927.  932 ;  Dea  Dig. 
«=>270.J 

6.  Trial  «=»83  —  Objection  to  Etidknck  — 

SurnciENCT. 

The  objection  that  testimony  is  immaterial, 
irrelevant,  and  incompetent,  without  any  state- 
ment as  to  why  it  is  so,  is  insufficient. 

[EM.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  jili   193-210;   Dec.  Dig.  «=s>83.] 

7.  Master  and  Servant  «=>137— Bepbesen- 

TATIVES— LlABIUTT— WABNING. 

The  general  manager  of  an  electric  com- 
pany, and  its  superintendent,  both  repreaendug 


Error,   Cent.   Dig.   g|  4140-4145,  4161,  4168- 
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it  in  repair  work,  were  bound  to  exercise  reason- 
able care  to  prevent  injury  to  a  lineman,  and, 
under  the  Employers'  Liability  Act,  it  was  the 
duty  of  each  to  use  every  care  practicable  fur 
his  safety,  and  they  were  liable  for  their  failure 
to  warn  him  of  the  fact  that  a  current  had 
been  turned  on  nearby  drop  wires,  aa  to  which 
he  was  ignorant,  and  which,  together  with  their 
failure  to  warn,  was  the  proximate  cause  of  bis 
injury. 

\JSA.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  2697270,  273,  274,  277, 
278;  Dec:  Dig.  «=»m.] 

8.  Appeal  and  Ebbob  «=3l046  —  Habklbss 
Eb^ob  —  Conduct  or  Tbial  —  Rekabks  or 

OOUBT. 

The  act  of  the  trial  judge  in  reading  por- 
tions of  the  Employers'  Xiability  Act  to  the 
jury,  and  remarking  after  he  bad  read  its  title 
that  the  act  was  passed  by  an  affirmative  ma- 
jority in  1910,  and  became  effective  December 
3,  1910,  was  not  prejudicial  error. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4128-4131,  4^;  Dec. 
Dig.  «=»104e.] 

9.  Tbial  «=3241  —  Inbibuctionb  —  Bxadino 

FBOM  STATinK. 

In  a  lineman's  action  for  Injury,  the  BCti<m 
of  the  trial  court,  after  reading  a  section  of 
the  Employers'  Liability  Act,  in  saying  that 
that  was  tiie  point  to  which  he  directed  their 
especial  attention,  and  thereafter  reading  the 
part  providing  that  all  persons  in  charge  of  or 
responsible  for  any  work  involving  danger  to 
an  employ^  should  use  every  practicable  pre- 
caution and  device  for  safety,  was  not  objec- 
tionable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  562,  663;  Dec.  Dig.  «=s»241.] 

10.  Tbial  «=3253  —  Irstbuotion  —  Iohobino 
Ibsdbs,  Defxhsbs,  ob  Evidence. 

In  a  lineman's  action  for  personal  injury 
from  the  turning  on  of  current  on  drop  wires 
near  where  he  was  working,  a  cttarge  on  an 
employer's  duty  to  use  every  precaution  and  de- 
vice practicable  for  safety,  ignoring  the  limita- 
tion of  duty  by  the  necessity  for  preserving  the 
efficiency  of  the  structure  or  device,  was  mis- 
leading. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  {|  613-623 ;  Dec.  Dig.  <S=>263.] 

11.  Tbial  9=9217  —  iNSTSucnoNa  —  Dutt  or 
Jubt. 

An  instruction  that  it  is  the  Jury's  duty  to 
follow  the  Instructions  given,  and  they  were 
bound  to  decide-  a  case  without  any  feding  or 
prejudice  for  or  against  the  plaintiff,  the  corpo- 
ration defendant  or  the  individual  defendants, 
and  on  its  merits,  as  between  two  individuals, 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  483,  485;  De&  Dig.  <S=>217.] 

12.  Tbial  «=»246—Instbuotiohb— Appeal  to 
Sympathy. 

In  a  lineman's  action  for  injury  from  a 
current  turned  on  drop  wires  near  those  which 
he  was  repairing,  the  court's  addition  to  a  re- 
quested proper  instruction  on  the  jury's  duty 
to  follow  the  law,  by  stating  that,  so  far  as 
sympathy  and  prejudice  were  concerned,  neither 
bad  any  place  in  a  courtroom,  but  that  did  not 
mean  that  a  man  had  to  steel  himself  against 
his  sympathies,  but  only  that,  if  they  believed 
the  facts  one  way,  they  ought  not  let  sympathy 
alone  6nd  a  verdict,  in  view  of  plaintiff's  crip- 
pled condition  and  defendants'  gross  negligence, 
was  erroneous  aa  allowing  the  play  of  sympathy. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  567;  Dec.  Dig.  «S3246.] 


4S9For  other  cases  see  same  topic  sad  KEY-NUMBBR  la  all  Key-Numbered  Digests  and  Indexes 

Digitized  by  VjOOQ  IC 


768 


147  PACIFIC  ROPORTBB 


(Or. 


13.  Appeal  and  Ebbob  «s>1170  —  Review — 
Reversal— Technical    Ebbobs— CoRBTiTa- 

TIONAL    PBOVISIONS. 

Under  Const,  art.  7,  t  3,  as  amended  In 
1910  (Laws  lOll,  p.  7),  providing  that,  in  ac- 
tions at  law  where  the  value  in  controversy  shall 
exceed  $20,  the  right  of  trial  by  jury  shall  be 
preserved,  that  on  appeal  to  the  Supreme  Court 
either  party  may  attach  to  the  bill  of  exceptions 
the  whole  testimony,  the  instructions,  and  any 
other  matter  material  to  the  decision  on  appeal, 
that,  if  the  Supreme  Court  is  of  the  opinion 
that  the  judgment  appealed  from  should  have 
been  rendered  in  the  case,  it  shall  be  affirmed, 
notwithstanding  error  at  the  trial,  that,  if  of 
opinion  that  the  judgment  should  be  changed, 
and  that  it  can  determine  the  judgment  which 
should  have  been  entered,  it  shall  direct  th« 
entry  of  such  judgment  as  in  equity  cases  on 
appeal,  the  Supreme  Court,  on  appeal  by  de- 
fendant in  a  servant's  action  for  personal  in- 
jury, and  on  a  showing  of  trial  error  in  the 
instructions  rendering  the  verdict  and  the  judg- 
ment thereon  erroneous,  but  not  void,  and  with 
all  the  testimony  before  it,  would  retry  the  case, 
set  aside  the  judgment  below,  and  enter  the 
judgment  which  should  hare  been  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4032,  4066,  4075,  4098, 
4101,  4454,  4540^^ ;  Dec.  Dig.  «=>1170.1 

14.  Statcteb  «=»184— Con  STEucnoN— Legis- 
lative Intent. 

Statutes  should  be  interpreted  according  to 
the  legislative  intent,  to  be  ascertained  from 
the  whole  statute  and  a  consideration  of  the 
mischiefs  which  it  was  designed  to  remedy. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  i  262 ;  Dec.  Dig.  «=9l84.] 

15.  JtTBT  «=s)12— Rioni  TO  Tbial  bt  Jubt— 
Power  of  LsoisLATtTBE. 

The  Legislature  cannot  enact  a  law  abolish- 
ing jury  trials  in  law  actions,  nor  can  a  law 
court  arbitrarily  refuse  to  allow  a  jury  to  be 
called  in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  M  27-34,  82,  99,  101,  103 ;  Dec.  Dig.  <S=> 
12.1 

16.  CONSTITCTIONAL    LaW    «=>15— CONSTBTTO- 

TiON— Repugnant  Pbovisions. 

Where  two  provisions  of  a  written  Consti- 
tution are  repugnant  to  each  other,  that  which 
is  last  in  order  of  time  and  in  local  position  is 
to  be  preferred. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  9 ;  Dec.  Dig.  «=>15.] 

17.  constitotional  law  ^=>13— constbuo- 
tion— Genebal  and  Pabticulab  Intent. 

A  general  intent  must  control  a  particular 
intent,  though  such  rule  must  sometimes  give 
way,  and  effect  be  given  to  a  particular  intent 
plainly  expressed  in  one  part  oi  a  Constitution, 
although  apparently  opp<»ed  to  a  general  intent 
deduced  from  other  parts. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {{  9,  10;  Dec.  Dig.  «=3l3.] 

18.  Damages  ®=3l32— Measube  of  Dauaoes 
-Personal  Injubt. 

A  lineman  30  years  of  age,  who  was  earn- 
ing $2.50  a  day,  and  who,  as  a  nook  tender  in  a 
losgioR  camp,  could  occasionally  earn  $3.50  to 
$5  a  day,  who  was  badly  crippled,  though  not 
wholly  disabled  from  doing  some  light  work, 
would  be  fairly  compensated  for  his  injury  by 
an  award  of  $14,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §{  372-^85,  396;  Dec.  Dig.  «=>182^ 

Purnett,  Harris,  and  Benson,  JJ.,  dissenting. 


In  Banc.  Appeal  from  Circuit  Coart, 
Multnomah  County;  Henry  E).  McGinn, 
Judge. 

On  rehearing.    Modified  and  affirmed. 

For  former  opinion,  see  144  Paa  674. 

C.  A.  Johns,  of  Portland  (C.  M.  Johns,  of 
Portland,  on  the  brief),  for  appellants.     A. 

E.  Clark,  of  Portland  (M.  H.  Clark  and  B. 

F.  Hunt,  both  of  Portlaiid,  on  the  brief),  for 
respondent 

McBRIDE,  J.  At  the  former  hearing,  the 
case  having  been  reversed  upon  a  single 
point,  a  full  statement  of  the  contentions  of 
the  parties  was  deemed  unnecessary.  We 
will  restate  the  matters  at  issue  In  more 
minute  detail.  The  case  as  set  forth  In  ap- 
pellant's brief  is  as  follows: 

"The  plaintiff,  Hoag,  was  in  the  employ  of 
the  defendant  Washington-Oregon  Corporation 
as  a  lineman  on  its  electric  properties  at  and 
near  Cornelius,  in  the  county  of  Washington 
and  state  of  Oregon.  The  defendant  Turner 
was  the  manager  of  the  properties  of  the  corpo- 
ration in  that  section,  and  the  defendant  Gil- 
more  was  foreman  of  its  lines  in  that  section. 
While  at  work  as  such  lineman,  and  engaged  in 
repairing  the  wires  of  the  corporation,  and  on 
July  23,  1912,  Hoag  sustained  certain  personal 
injuries,  and  brought  an  action  to  recover  dam- 
ages against  each  of  the  defendants,  basing  his 
complamt  upon  negligence,  and  alle^g,  in  sub- 
stance, that  while  the  plaintiff  was  engaged  In 
tying  a  wire  to  an  insulator  the  current  was 
turned  upon  one  of  the  high-tension  wires  with- 
out his  knowledge,  and  'that  either  the  said  Art 
Gilmore,  acting  as  superintendent  for  the  said 
defendant  corporation,  or  the  said  W.  R.  Tur- 
ner, acting  as  general  manager,  ordered  said 
current  of  electricity  to  be  turned  into  each  of 
the  said  high  wires,'  without  notice  or  warning, 
by  reason  of  which  he  sustained  his  injuries; 
that  the  defendants  were  careless  and  negligent, 
and  disregarded  the  safety  of  the  plaintiff  in 
constructing  the  drops  from  the  high  wires,  and 
in  allowing  the  same  to  hang  in  close  proximity 
to  the  wires  below,  and  in  failing  to  use  full 
and  complete,  or  any,  insulation  on  said  high 
wires  or  drops,  or  adequate  insulation  upon  said 
wire  which  plaintiff  was  ordered  to  tie;  that 
the  defendants  were  careless  and  negligent  in 
mingling  dead  wires  with  live  wires  and  In 
stringing  them  upon  the  same  support  and 
disregarded  Uie  safety  of  the  plaintiff  in  failing 
to  string  its  live  electrical  wires  carrying  a 
high  voltage  at  such  distance  from  the  pole, 
crossarm,  and  wires  as  to  permit  the  plaintia 
to  freely  enga^  in  the  work  he  had  been  or- 
dered to  do  without  danger  of  shock,  and  that 
they  were  careless  and  negligent  in  failing  to 
provide  a  system  of  communication  by  means 
of  signals,  or  otherwise,  by  which  the  plaintiff 
would  be  warned  of  the  transmission  and  use  of 
electricity,  and  that  no  system  of  communication 
or  signals  had  been  established  or  was  in  use  at 
the  time  plaintiff  received  his  injuries ;  that 
plaintiff  was  not  warned  by  any  signal ;  that 
the  defendants  failed  and  neglected  to  use  suit- 
able material  or  safety  appliances  or  devices 
commonly  in  use  in  such  construction ;  that  the 
said  Art  Gilmore  or  the  said  defendant  \Y.  B. 
Turner  carelessly  and  negligently,  and  with 
utter  disregard  for  the  safety  of  the  plaintiff, 
ordered  and  directed  said  powerful  current  of 
electricity  to  be  turned  into  said  high  wires 
without  any  notice,  information,  or  warning  to 
the  plaintiff.  The  corporation  filed  its  answer, 
and  the  defendants  Turner  and  Gilmore  Uled 
their  joint  answer  to  the  complaint.    All  of  the 
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material  allegations  of  the  complaint  were  de- 
nied by  each  defendant,  and  for  a  further  and 
separate  answer  it  was  alleged :  That  the  plain- 
tiff was  a  fellow  senrant  of  the  defendants  Gil- 
more  and  Turner  and  of  W.  J.  Moon,  and  set- 
ting forth  the  construction  of  the  poles  and 
wires  and  their  relative  distance  from  each 
other,  and  the  distance  of  the  substation  from 
the  pole  upon  which  plaintiff  was  injured ;  that 
the  plaintitF  knew  the  current  had  been  turned 
on  toe  high  wires  when  be  ascended  the  pole 
for  the  purpose  of  tying  the  wire  upon  the  in- 
sulator, and  that  he  was  injured  through  his 
own  negligence  and  carelessness  in  raising  the 
wire  which  he  was  seeking  to  tie  In  such  a  manr 
ner  and  to  a  point  where  it  came  in  contact 
with  one  of  the  drops  from  the  high-tension 
wires  leading  to  the  substation,  and  that  be 
Icnew  it  was  dangerous  and  unsafe  to  bring  such 
wires  in  contact  with  each  other;  that  he  was 
a  lineman,  and  knew  the  risks  and  dangers  of 
his  work,  and  understood  the  duties  which  he 
was  to  perform,  and  that  W.  J.  Moon,  who  was 
a  fellow  servant  of  the  plaintiff,  ordered  and  di- 
rected the  current  to  be  turned  on,  and  the 
plaintiff  had  knowledge  of  that  fact  at  the  time 
that  he  ascended  the  pole,  and  was  engaged  in 
bis  work  where  he  sustained  his  injuries.  A 
reply  was  filed  denying  each  and  all  of  the  fur- 
ther and  separate  answers  of  the  defendants. 
At  the  conclusion  of  plaintiff's  testimony,  the 
defendants  Gilmore  and  Turner  filed  a  motion 
for  nonsuit,  which  was  overruled.  The  entire 
charge  of  the  court  is  oral,  except  as  to  the  in- 
■tructions  which  were  requested  by  the  defend- 
ants, some  of  which  were  given  as  requested, 
and  some  of  which  were  modified,  and  others 
refused ;  but  all  of  which  were  read  to  the  jury. 
The  defendant  corporation  is  the  owner  and 
operator  of  certain  electric  power  transmission 
lines  in  Washington  county,  and  the  plaintiff 
was  in  its  employ  as  a  lineman,  and  at  the  time 
of  hia  injury  was  at  work  on  the  lower  cross- 
srm  of  pole  No.  2,  near  the  substation  at  Cor- 
nelius, and  in  some  manner  brought  a  dead 
wire  upon  which  he  was  at  work  in  contact  with 
one  of  the  drops  leading  to  the  substation  car- 
rying about  10,000  volts.  The  plaintiff  claims 
that  his  injuries  were  caused  by  faul^  construc- 
tion and  turning  on  the  current  vrithont  his 
knowledge ;  and  the  defendants  claim  that  it  waa 
caused  by  his  own  carelessness  and  negligence 
in  bringing  the  dead  wire  upon  which  he  was 
at  work  in  contact  with  the  live  wire,  and  that 
be  knew  the  current  was  turned  on  the  high 
wires  and  the  drops  which  lead  from  and  were 
supported  on  the  upper  crossarm  on  the  pol^ 
and  that  Moon,  who  was  a  fellow  servant  of 
Hoag,  directed  the  current  turned  on,  and  that 
Hoag  bad  knowledge  of  such  order.  •  •  • 
The  court  gave  a  very  exhaustive  charge  on  both 
the  common-law  liability  and  under  the  Em- 
ployers' Uability  Act  llie  jury  returned  a  ver- 
dict against  each  of  the  defendants  for  $30,000. 
Each  of  the  defendants  filed  a  motion  to  set 
aside  the  verdict  and  judgment,  and  to  grant  a 
new  trial,  which  was  overruled.  This  appeal  is 
prosecuted  from  the  judgment  which  was  en- 
tered on  the  verdict.  At  the  request  of  the  de- 
fendants, the  Jury  viewed  the  premises." 

[1]  Beyond  question  the  complaint  states 
tacts  snfflcient  to  justify  a  recovery  either 
under  the  common  law  or  under  the  statute, 
bnt  It  states  only  one  canse  of  action. 

[2]  In  common  with  all  the  Code  states, 
our  statute  (section  67,  Tj.  O.  h.)  requires  a 
complaint  shall  contain  "a  plain  and  con- 
cise statement  of  the  facts  constituting  the 
cause  of  action."  A  "cause  of  action"  com- 
prehends two  elements:  (1)  A  legal  right  on 
the  part  of  the  plaintUT;  and  (2)  a  breach 
of  a  corresponding  duty  on  the  part  of  the 


defendant  to  accord  that  right  Pomeroy's 
Rem.  {  452 ;  Words  and  Phrases,  title  "Cause 
of  Action."  From  this  definition  It  follows, 
necessarily,  that  all  breaches  of  legal  duty 
arising  out  of  one  transaction,  whether  flow- 
ing' from  common  law  or  from  the  statute, 
constitute  but  one  cause  of  action,  unless  the 
statutory  remedy  Is  so  inconsistent  with  the 
common-law  remedy  that  the  same  Judgment 
could  not  be  rendered  upon  reoorery.  In 
such  instances  the  plaintiff  may  be  required 
to  elect  upon  wlilch  cause  of  action  he  will 
proceed.  Thus  in  Harvey  y.  Southern  Pac. 
Co.,  46  Or.  605,  80  Pac.  1061,  the  plaintiff 
brought  an  action  for  the  killing  of  stock 
upon  a  railroad  track,  and  in  his  complaint 
set  up  In  a  single  count  facts  showing  a  right 
of  recovery  at  common  law,  where  the  meas- 
ure of  damages  is  the  value  of  the  animals 
Injured,  and  a  right  of  recovery  under  the 
statute  which  gave,  under  certain  circum- 
stances, triple  damages  for  a  like  injury. 
It  was  held  that  he  might  have  been  required 
to  elect  upon  which  cause  he  would  proceed, 
but  that,  the  defendant  having  failed  to 
move  for  the  court  to  compel  such  election  on 
the  trial,  he  could  not  afterwards  raise  the 
objection.  The  reason  for  this  holding  is 
apparent,  because,  if  a  Jury  should  return  a 
general  verdict,  the  court  would  be  unable 
to  determine  whether  to  assess  triple  damag- 
es or  to  enter  Judgment  for  the  amount  found 
in  the  verdict 

[S]  Bnt  in  the  case  at  bar  the  measure  of 
damages  ia  the  same  in  either  case;  the 
difference  between  the  common-law  liability 
and  that  arising  under  the  statute  being  that 
additional  duties  on  the  part  of  the  employer 
to  the  employ^  are  added  by  the  statute  to 
those  existing  at  common  law.  The  whole 
obligation  of  the  employer  to  the  employ^  is 
the  sum  of  all .  the  duties  imposed  by  law, 
whether  common  law  or  statute,  and  the 
rights  of  the  employ^  to  redress  for  a  breach 
of  these  duties  arises  from  the  law,  consider- 
ed as  a  whole,  irrespective  of  its  source.  The 
case  presented  by  the  pleadings  Involved  a 
double  aspect  charging  matters  upon  which 
a  recovery  might  have  been  had  either  at 
common  law  or  under  the  Employers'  Lia- 
bility Act  and  the  defendant  without  demur- 
ring, moving  to  make  more  definite  and  cer- 
tain, or  to.  elect  promptly  answered,  denying 
all  allegations  of  negligence  and  pleading  as- 
sumption of  risk  and  contributory  negligence. 
The  testimony  went  In  with  tew  objections 
on  either  side,  and  it  was  only  when  re- 
quests for  Instructions  were  refused  or  when 
objections  to  Instructions  given  were  except- 
ed to  that  the  question  as  to  t^e  double 
aspect  of  the  case  was  raised.  After  a  care- 
ful examination  of  the  authorities.  Including 
Schulte  v.  Pacific  Paper  Ca,  67  Or,  834,  135 
Pac.  527,  136  Pac.  5,  and  our  former  opinion 
in  the  case  at  bar,  we  have  arrived  at  the 
conclusion  that  under  the  pleadings  and  evi- 
dence in  this  case,  it  was  not  error  for  the 
court  to  instruct  both  as  to  the  liability  of 
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the  defendant  at  common  law  and  under  the 
statute,  and  to  say  to  the  Jary  that.  If  the 
acts  showed  a  liability  or  lack  of  liability,  as 
tested  by  the  whole  law  on  the  subject,  they 
should  render  a  verdict  consonant  with  the 
law  considered  aa  a  whole ;  and,  fuVther,  tbat 
If  facts  showed  a  breach  of  the  Employers' 
Liability  Statute  the  defenses  of  contributory 
negligence  and  aissumptlon  of  risk  should  be 
eliminated.  This  the  court,  in  effect,  did  in 
a  charge  remarkable  for  its  general  grasp 
of  the  whole  subject  and  the  accuracy  of  its 
distinctions.  It  only  remains  to  consider  the 
objections  to  the  introduction  of  evidenoe  and 
the  charge  of  the  court  in  detail  to  determine 
whether  any  portions  of  it  were  inapplicable 
to  the  facts  presented  or  the  issues  InTolred. 
It  may  be  premised  it  was  wholly  oral  and 
consumed  2%  hours  in  its  deliyery,  and  that 
the  requests  of  defendant  were  numerous 
covering  every  possible  phase  of  the  case  con- 
sidered as  a  case  at  common  law. 

14, 1]  The  first  exception  la  to  the  court's 
having  allowed  the  plaintitT's  counsel  to  ask 
defendants'  witness  G.  M.  Turner  upon 
cross-examination  certain  questions  as  to  the 
manner  in  which  the  drop  wires  were  placed 
and  certain  poles  were  located,  the  evident 
Intent  of  which  questions  was  to  elicit  from 
the  witness  an  admission  that  some  other 
method  of  placing  or  insulating  them  would 
have  rendered  an  accident  less  probable 
This  attempt  was  a  failure,  as  the  answers 
of  the  witness  were,  on  the  whole,  rather 
favorable  to  the  defendant  Turner,  and  were 
in  no  instance  to  the  detriment  of  the  other 
defendants.  They  gave  Turner  an  opportuni- 
ty to  state  that  he  had  nothing  to  do  with 
their  installation,  and  thereby  released  him 
from  any  liability  on  that  account  The  er- 
ror, if  any  was  committed,  npon  which  branch 
of  the  objection  it  is  unnecessary  to  express 
an  opinion,  was  harmless.  Testimony  as  to 
the  dangerous  situation  of  the  drop  wires 
was  in  itself  material  as  having  a  bearing 
upon  the  degree  of  care  required  of  defend- 
ants' agents  in  causing  or  permitting  the  high- 
voltage  current  to  be  turned  on  while  plain- 
tiff was  working  in  their  vicinity,  and  it  was 
also  relevant  and  competent  to  the  issues 
presented.  That  it  was  not  proper  cross-ex- 
amination is  not  covered  by  any  of  these 
expressions. 

[6]  Indeed,  it  has  been  held  that  the  ob- 
jection that  testimony  is  "immaterial,  irrele- 
vant, and  incompetent,"  without  any  state- 
ment as  to  why  it  is  so,  is  a  mere  meaning- 
less formula,  and  tantamount  to  no  objec- 
tion at  all.  Shandrew  v.  Chicago,  St  P.,  M. 
&  O.  Ry.-Co.,  142  Fed.  320,  73  C.  C.  A.  430. 
It  is,  however,  not  necessary  to  Bdoi>t  so 
stringent  a  rule  in  this  case. 

[7]  The  next  objection  is  to  the  refusal  of 
the  court  to  grant  a  nonsuit  as  to  the  de- 
fendant Turner.  It  is  urged  that  the  evi- 
dence shows  that  Qilmore  ordered  the  cur- 
rent to  be  turned  on,  and  that  this  was  the 
proximate  cause  of  the  injury,  and  that,  this 


being  so,  no  right  of  recovery  exists  against 
Turner.  Both  the  premise  and  conclusion  are 
unsound.  Turner  was  the  defendant  com- 
pany's general  manager,  and  Gilmore  its 
superintendent  Both  were  representing  It 
upon  the  work,  and  at  common  law  it  was  the 
duty  of  each  to  exercise  reasonable  care  and 
precaution  to  prevent  injury  to  the  plaintiff, 
and  under  the  Employers'  Uablllty  Law  it 
was  the  duty  of  each  to  "use  every  care  and 
precaution  which  it  is  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb." 
This  certainly  included  warning  plaintiff  of 
the  fact  that  the  high-voltage  current  had 
been  tamed  on,  a  fact  which  they  both  knew, 
and  of  whidi  plaintiff  was  ignorant  The 
proximate  cause ,  of  the  accident  was  the 
taming  on  of  the  current,  pins  the  failure 
to  warn.  The  complaint  alleges  that  one 
or  the  other  of  these  two  agents  ordered  the 
dangerous  current  tamed  on;  that  both  of 
them  knew  of  the  situation  and  danger  of 
plaintiff;  and  that  no  warning  was  given; 
and  the  evidence  sustains  the  allegation. 
The  motion  foe  nonsuit  was  properly  denied. 

We  have  already  discassed  the  action  of 
the  court  in  instracting  the  jury  both  npon 
the  common-law  and  statutory  right  of  re- 
covery, and  the  objections  based  upon  this 
ground  need  not  be  further  considered. 

[I]  Another  objection  urged  is  that  the 
judge,  in  reading  portions  of  the  Employers' 
Liability  Act  to  the  jury  In  the  course  of  the 
trial,  also  read  the  title  of  the  act,  remark- 
ing that  the  act  was  passed  by  an  affirma- 
tive majority  in  1910,  and  became  effective 
December  S,  1010.  It  is  difficult  to  see  how 
this  could  have  in  any  way  affected  the  ver- 
dict 

[9]  The  next  objection  is  that  the  court 
read  section  1  of  the  Employers'  Liability 
Act  to  the  Jury  in  full,  saying,  "This  is  the 
point  to  which  I  direct  your  especial  atten- 
tion," and  reading  thereafter  this  portion: 

"And,  generally,  all  owners,  contractors,  inb- 
contractorB,  and  other  persons  having  charge  of, 
or  responsible  for,  any  work  involving  a  risk 
or  danger  to  the  employes  or  the  public,  ghall 
use  every  device,  care,  and  precaution  which  it 
is  practicable  to  nse  for  the  protection  and  safe- 
ty of  life  and  limb,  limited  only  by  the  neces- 
sity for  preserving  the  efficiency  of  the  machine 
or  other  apparatus  or  device,  and  without  re- 
gard to  the  additional  cost  for  suitable  mate- 
rials or  safety  appliances  or  devices." 

By  calling  especial  attention  to  the  matter 
quoted,  the  court  adopted  It  in  connection 
with  its  other  instructions  npon  the  same 
subject  aa  applicable  to  the  case  in  hand,  and 
It  was.  It  is  no  objection  to  the  instruction 
that  the  court  used  the  exact  language  of  the 
statute,  instead  of  an  equivalent  in  terms  of 
Its  own.  Nothing  can  be  clearer  to  the  aver- 
age mind  than  the  plain  language  of  this 
portion  of  the  statnte.  It  needed  no  further 
construction. 

[10]  Exception  la  also  taken  to  the  follow- 
ing instruction: 

"The  limitation  which  is  in  there  which  says, 
limited  only  by  the  necessity  for  preserviof  uia 
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efficiency  of  the  structure,  machine,  or  other 
apparatus  or  device,'  makes  it  necessary  for  the 
jnry  to  say  whether  the  requirements  of  that 
law  could  have  been  complied  with  by  the  de- 
fendaots,  and  the  efficiency  of  the  structure, 
machinery,  or  other  apparatus  or  device  pre- 
served. If  it  could  be  preserved,  then  it  was 
the  defendant's  duty  for  the  protection  of  em- 
ployes to  do  everything  that  is  provided  for  in 
that  act,  and,  if  they  could  have  preserved  the 
-efficiency  of  tneir  apparatus  out  there  by  so  do- 
ing, then  in  that  event  this  law  applies,  and 
aot  the  common  law;  and,  if  this  law  applies, 
there  is  another  matter  which  I  call  to  your  at- 
tentioD,"  etc. 

It  is  objected  that  this  Instruction  l^ores 
the  element  of  practidabUlty,  and  makes  It 
the  duty  of  tbe  employer  to  take  every  care 
and  precaution  limited  only  by  tbe  necessity 
for  preserving  the  efficiency  of  the  structure ; 
and,  taken  alone  as  a  detached  portion  of 
the  charge,  it  might  be  so  construed. 

It  la  plain  that.  If  precautions  such  as  tn- 
SDlatlng  the  high-pressure  wires  would  In- 
volve an  expenditure  that  would  preclude 
tbe  construction  or  operation  of  tbe  line,  such 
precautions  would  be  Impraictlcable,  andj 
while  It  Is  not  shown  that  tbe  omission  of 
this  element  of  tbe  law  misled  tbe  jury,  we 
cannot  say  that  it  did  not  have  that  effect 

[11,12]  Many  other  objections  are  urged, 
and  perhaps  some  technically  weU  taken,  but 
none.  In  our  judgment,  were  likely  to  have 
misled  tbe  jury,  except  the  following:  Tbe 
defendants'  counsel  asked  tbe  following  in- 
struction: 

"1  instruct  you  that  it  is  your  duty  to  follow 
tbe  law  and  the  instructions  given  yon  by  the 
court,  and  that  you  must  decide  this  case  with- 
out any  feeling,  sympathy,  or  prejudice  for  or 
against  the  plaintiff  or  either  of  the  defendants, 
and  decide  the  case  on  its  merits,  the  same  as 
you  would  between  two  individuais." 

This  tbe  court  gave  adding,  however, 
among  other  matters,  tbe  following: 

"So  far  as  sympathy  and  prejudice  are  con- 
cerned, neither  sympathy  nor  prejudice  has  any 
place  in  a  courtroom.  Hew  to  the  line ;  let  the 
chips  fall  where  they  may.  But  that  doesn't 
mean  that  a  man  has  got  to  steel  himself  against 
bis  sympathies  and  do  away  with  bis  heart— 
the  spirltnal  that  is  in  man;  that  is,  the  com- 
bination of  head  and  heart.  It  simply  means 
that,  where  you  believe  the  facts  are  one  way, 
yon  ought  not  let  sympathy,  and  sympathy 
alone,  wid  a  verdict  for  the  man ;  but  it  does 
not  mean  that  you  are  to  shut  the  avenues  to 
four  heart  when  you  think  the  facts  of  the  case 
joatify." 

Tbe  modification  tended  to  destroy  tbe 
force  of  tbe  Instruction,  and  rather  intimated 
to  tbe  jnry  that,  wbQe  tbey  should  not  let 
sympathy  alone  induce  them  to  find  a  ver- 
dict for  plaintiff.  It  might  be  allowed  some 
play  in  tbelr  deliberations.  The  Instruction 
requested  stated  the  law,  and  It  should  have 
been  <  given  without  equivocal  comment. 
There  was  much  in  this  case  to  excite  tbe 
sympathy  and  even  resentment  of  tbe  Jury 
toward  tbe  defendants.  Tbe  crippled  con- 
dition ot  the  plaintiff  and  tbe  gross  and  in- 
excusable negligence  of  defendants'  agents 
were  in  themselves  calculated  to  arouse  feel- 
ings which  might  lead  to  an  extravagant 
verdict,  and  tbe  instmctiCHi,  as  given,  tended 


quite  as  much  to  stimulate  as  to  allay  these 
sentiments. 

[13]  There  was  error  in  tbe  two  respects 
last  alluded  to,  and,  under  the  law  as  it 
stood  before  the  constitutional  amendment  of 
1910  (Laws  1911,  p.  7),  we  would  have  been 
compelled  to  send  this  case  back  for  retrlaL 
The  third  section  of  tbe  amendment  dted  Is 
as  follows: 

"In  acticms  at  law,  where  the  value  in  con- 
troversy shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved,  and  no  fact 
tried  by  a  ]ury  shall  be  otherwise  re-examined 
in  any  court  of  this  state,  unless  the  court  can 
affirmatively  sav  there  is  no  evidence  to  support 
the  verdict.  Until  otherwise  provided  by  law, 
ujpon  appeal  of  any  case  to  the  Supreme  Court 
either  party  may  have  attached  to  the  bill  dt 
exceptions  the  whole  testimony,  the  instructions 
of  the  court  to  the  jury,  and  any  other  matter 
material  to  the  decision  of  the  appeal.  If  the 
Snpreme  Court  shall  be  of  opinion,  after  con- 
sideration of  all  the  matters  thus  submitted, 
that  the  judgment  of  the  court  appealed  from 
was  such  as  should  -have  been  rendered  ia  the 
case,  such  judgmedt  shall  be  affirmed,  notwith- 
standing any  error  committed  during  the  trial; 
or  if,  In  any  respect,  the  judgment  appealed 
from  should  be  changed,  and  tbe  Supreme  Court 
shall  be  of  opinion  that  it  can  determine  what 
judgment  should  have  been  entered  in  the  court 
below,  it  shall  direct  such  judgment  to  be  enter- 
ed in  the  same  manner  and  with  like  effect  as 
decrees  are  now  entered  in  equi^  cases  on  ap- 
peal to  the  Supreme  Court:  Provided,  that 
nothing  in  this  section  shall  be  construed  to  au- 
tjiorize  the  Supreme  Court  to  find  the  defendant 
in  a  criminal  case  guilty  of  an  offense  for  which 
a  greater  penalty  is  provided  than  that  of  which 
the  accused  was  convicted  In  the  lower  court." 

As  appeal  Is  not  a  constitutional  right,  but 
a  statutory  privilege;  an  appealing  party  ex- 
ercises It  cum  onere,  and,  under  the  authority 
of  the  amendment  cited,  this  court  has  tbe 
discretion,  so  far  as  tbe  appellant  Is  con- 
cerned, error  In  the  court  below  being  shown, 
either  to  retry  tbe  case  here,  or  to  send  it 
ba(^  to  tbe  lower  court  for  retrial.  State 
V.  Rader,  62  Or.  37,  124  PaclflB;  Knight  v. 
Beyers,  184  Pac.  787. 

It  may  be  urged  that,  while  the  observa- 
tions just  made  In  regard  to  tbe  position  of 
the  appellant  are  not  without  force,  tbe 
respondent  stands  upon  a  different  footing; 
that,  being  here  Involuntarily,  he  has  not  in 
any-  way  so  submitted  himself  to  tbe  juris- 
diction of  this  court  as  to  have  deprived  blm- 
s^  of  the  rights  to  have  bis  whole  case  re- 
submitted to  a  jury.  To  this  It  may  be 
answered  in  the  first  place  that,  until  be 
shall  have  objected  to  the  modification  of  bis 
judgment,  tbe  question  may  be  considered  as 
academic  and  that  upon  submission  of  such 
objection  by  petition  for  r^earlng,  or  other- 
wise, tbe  judgment  here  may  be  made  condi- 
tional upon  bis  accepting  the  modification 
with  tbe  alternative  of  a  new  trial  If  he  de- 
sires it  In  our  view,  however,  a  fair  con- 
struction of  section  3  of  article  7  of  the  Con- 
stitution, as  amended,  gives  us  ample  power 
to  flbally  dispose  of  the  case  here,  both  aa 
to  the  appellant  and  respondent  The  clause, 
"In  actions  at  law,  where  tbe  value  in  con- 
troversy  shall   exceed   twenty   dollars,   tbe 
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right  of  trial  by  Jnty  shall  be  preserved,"  If 
it  stood  aloue,  might  furnish  some  ground  for 
the  contention  that  In  every  case  of  error 
which  might  prejudice  the  appealing  party  It 
Is  still  obligatory  upon  the  court  to  send  the 
cause  bode  for  a  retrial,  as  was  the  custom 
before  the  amendment  was  adopted;  but  it 
does  not  stand  alone,  and  It  Is  apparent  it 
was  intended  that  the  succeeding  language  of 
the  section  should  essentially  modify  the  con- 
clusion which  would  naturally  arise  from 
considering  the  clause  last  quoted  as  Isolated 
and  distinct  from  all  that  follows.  The  sec- 
tion provides  that  either  party  may  bring 
up  the  whole  testimony,  instructions  of  the 
court,  and  any  other  matter  material  to  the 
decision  of  the  appeal;  that  the  Supreme 
Court  may  consider  the  matter  thus  brought 
Tip,  and,  if  satisfied  that  the  Judgment  ap- 
pealed from  was  such  as  should  have  been 
rendered.  It  may  affirm  the  Judgment,  not- 
withstanding any  error  committed  during  the 
trial,  or,  if  It  is  of  opinion  that  it  can  from 
the  testimony  and  the  record  determine  what 
Judgment  should  have  been  rendered,  it  may 
render  that  Judgment,  the  only  limitation 
being  It  shall  not  find  a  defendant  in  a 
criminal  case  guilty  of  a  higher  ofTense  than 
that  of  which  he  was  convicted  in  the  court 
below.  Beyond  prohibiting  the  Supreme 
Court  from  finding  a  defendant  guilty  of 
murder  who  was  convicted  of  manslaughter 
In  the  court  below,  or  of  assault  with  intent 
to  kill  where  the  Jury  below  found  him  guilty 
of  a  simple  assault,  and  Instances  of  like 
character,  the  language  is  ample  to  authorize 
this  court  to  try  out  here  any  case  in  which 
error  was  committed  In  the  court  below  to  the 
same  extent  and  with  the  same  right  to  en- 
ter Judgment  as  is  now  exercised  in  equity 
cases.  The  errors  of  the  lower  court  which 
we  ma})  disregard  are  not  the  mere  trivial 
and  unsubstantial  errors  which  courts  have 
always  disregarded,  but  the  language  is  "any 
error,"  which  includes  great  and  small,  sub- 
stantial or  otherwise.  Practically  a  mistake 
of  law  which  does  not  atTect  a  substantial 
right  amounts  to  no  real  error,  and  has  al- 
ways been  so  treated  by  the  courts;  and,  un- 
less that  portion  of  section  S  supra  is  to  be 
construed  as  referring  to  errors  theretofore 
considered  as  ground  for  reversal,  it  is  meah- 
Ingless,  and  has  made  no  change  from  the 
rules  which  have  always  prevailed  in  this 
and  nearly  every  other  appellate  court 

[14]  The  two  clauses  of  the  section,  con- 
sidered dlsjolntly,  are  contradictory,  but, 
when  they  are  considered,  as  they  should 
be,  as  parts  of  one  section,  and  as  modifying 
and  explaining  each  other,  the  dUllculty 
vanishes;  and  here  may  be  invoked  the 
salutary  rule  cited  in  Potter's  Dwarris  on 
Statutes  and  Constitutions,  p.  144,  as  follows: 

"In  the  construction  of  a  statute,  every  part 
of  it  must  be  viewed  In  connection  with  the 
whole, -so  as  to  make  all  its  parts  harmonize 
if  practicable,  and  give  a  sensible  and  intelli- 
gent effect  to  each" 


— and  that  other  rule  that  statutes  sbonld  be 
interpreted  according  to  the  intent  and  mean- 
ing of  the  lawgiver,  to  be  ascertained  from 
the  whole  statute,  and  a  consideration  of 
the  mischiefs  which  it  was  designed  to  reme- 
dy. Now,  the  mischief  which  this  amend- 
ment was  designed  to  remedy  was  that  long- 
standing and  crying  one  of  litigation  nndn^ 
prolonged  and  Justice  delayed  by  the  unneces- 
sary retrial  of  cases.  Appellate  courts,  with 
all  the  facts  before  them,  were  compelled,  if 
the  lower  court  had  committed  an  error 
which  might  have  resulted  to  the  prejudice 
of  a  litigant,  to  be  content  with  pointing  out 
the  error,  and  to  send  the  case  back  to  be 
retried  before  a  Jury,  with  the  pos^billty  In 
every  case  that  some  other  error  equally  se- 
rious might  be  committed  and  another  appeal 
and  another  reversal  for  the  new  error  re- 
sult. Common  sense  suggested  to  the  average 
citizen,  as  well  as  to  the  lawyer,  that,  when 
the  appellate  court  had  all  the  facts  before  it, 
it  frequently  might  be  in  a  position  to  end 
vexatious  litigation  by  taking  cognizance  of 
the  whole  case  and  deciding  it  once  for  all ; 
and  the  right  to  trial  by  Jury  must  be  con- 
sidered to  be  preserved  in  the  modified  sense 
that  is  indicated  by  section  3  of  article  7,  a» 
amended.  The  sentence,  "The  right  of  trial 
by  jury  shall  be  preserved,"  is  an  injunction 
primarily  upon  the  Legislature  and  courts  of 
first  instance. 

[16]  The  Legislature  cannot  pass  a  law 
abolishing  Jury  trials  in  law  actions,  nor  can 
a  law  court  arbitrarily  refuse  to  allow  a 
Jury  to  be  called  In  such  cases;  bat  it  does 
not  follow  that,  because  the  court  has  made 
a  mistaken  ruling  on  a  question  of  law  in 
admitting  evidence  or  instructing  a  jury, 
there  has  been  no  jury  trial.  The  verdict  ia 
not  void,  nor  is  the  judgment  rendered  upon 
It  void.  They  are  simply  erroneous.  Oooley 
Const  Um.  (7th  Ed.)  pp.  587,  S88,  and  notes. 
The  charge  of  the  court  is  the  standard  by 
which  the  Jury  is  to  measure  the  evidence. 
If  the  standard  given  by  the  court  Is  errone- 
ous. It  follows  naturally  that  the  result  ar- 
rived at  will  be  Incorrect  In  the  same  degree. 
A  wise  surveyor  who  finds  that  the  chain 
he  has  been  using  la  a  foot  too  long  would 
not  resurvey  the  land  he  had  been  over,  bat 
would  carefully  examine  his  notes,  and,  al- 
lowing for  the  erroneous  length  of  his  chain, 
make  the  final  result  conform  to  the  actual 
facts.  The  simile  Is  crude,  but  we  have  the 
chain  (the  Instructions)  and  the  matter  to 
be  measured  (the  evidence),  and.  Instead  of 
going  through  the  old,  ineffective,  and  fre- 
quently unjust  method  of  requiring  a  new 
trial  on  the  same  old  facts,  we  ought  to  re- 
view the  evidence  here,  and  correct  the  Judg- 
ment so  as  to  make  it  conform  to  Justice. 
This  is  what  it  was  designed  that  the  amend- 
ment in  question  should  accomplish,  and  la 
its  plain  intent  8o,  If  we  give  it  any  other 
construction.  It  means  nothing,  and  is  simply 
"as   sounding  brass  and  tinkling  cymbtJ." 
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These  considerations  should  lead  the  court  to 
adopt  those  rules  of  construction  which  will 
tend  to  give  effect  to  all  parta  of  the  amend- 
ment, rather  than  to  lay  such  undue  emphasis 
upon  one  clause  that  it  will  render  another 
nugatory.  The  language  of  that  great  Jurist 
Judge  Cooley  is  particularly  appropriate  here. 
Speaking  of  Constitutions,  he  says: 
_  "Nor  is  it  lightly  to  be  inferred  that  any  por- 
tion of  a  written  law  is  so  ambiguous  as  to 
require  extrinsic  aid  in  its  construction.  Every 
sach  instrument  is  adopted  as  a  whole,  and  a 
clause  which,  standing  by  itself,  might  seem 
of  doubtful  import,  may  yet  be  made  plain  by 
comparison  with  other  clauses  or  portions  of 
the  same  law.  It  is,  therefore,  a  very  proper 
rale  of  construction  that  the  whoie  is  to  be  ex- 
amined with  a  view  of  arriving  at  the  true  inten- 
tion of  each  part;  and  this  Sir  Edward  Coke  re- 
gards as  the  most  natural  and  genuine  method  of 
expounding  a  statute.  If  any  section  of  a  law  be 
intricate,  obscure,  or  doubtful,  the  proper  mode 
of  discovering  its  true  meaning  is  b;  comparing 
it  with  the  other  sections,  and  finding  out  the 
sense  of  one  clause  by  the  words  or  obvious  in- 
tent of  another.  And  in  making  this  compari- 
son it  is  not  to  be  supposed  that  any  words  have 
been  employed  without  occasion,  or  without  in- 
tent that  they  should  have  effect  as  part  of  the 
law.  The  rule  applicable  here  is  that  effect  is 
to  be  given,  if  possible,  to  the  whole  instru- 
ment, and  to  every  section  and  clause.  If  dif- 
ferent portions  seem  to  conflict,  tlie  courts  most 
harmonize  them,  if  practicable,  and  must  lean 
in  favor  of  a  construction  which  will  render 
every  word  operative,  rather  than  one  which 
may  make  some  words  idle  and  nugatory." 

The  language  of  the  Constitution  In  rela- 
tion to  the  right  of  trial  by  Jury  was  a  part 
of  our  original  charter,  and  it,  of  course, 
could  gain  no  additional  force  by  re-enact- 
ment. That  portion  of  the  amendment  re- 
lating to  retrials  of  cases  by  this  court  is 
new. 

[11]  It  is  a  familiar  rule  of  construction 
that,  where  two  provisions  of  a  written  Con- 
stitution are  repugnant  to  each  other,  that 
which  Is  last  In  order  of  time  and  In  local 
position  is  to  be  preferred.  Quiclc  v.  White 
Water  Township,  7  Ind.  570;  G.,  C.  &  S.  F. 
Ry.  Co.  V.  Kambolt,  67  Tex.  654,  4  a  W.  356. 
So,  even  assuming  the  two  clauses  discussed 
are  repugnant,  the  latter  must  prevaU. 

It  must  also  be  noted  that  the  first  clause 
discussed  is  general,  while  the  second  is  par- 
ticular. Its  terms  not  only  permit  a  re-ex- 
aminatlon  of  a  cause  here  in  case  of  error  in 
the  court  below,  but  specify  the  procedure 
by  which  such  examination  sbaU  be  had,  and 
prescribe  the  limitations  beyond  which  it 
most  not  proceed. 

[1 7]  It  is  a  general  rule  in  the  construction 
of  statutes  that  a  general  Intent  appearing 
it  shall  control  a  particular  intent;  but  this 
rule  must  sometimes  give  way,  and  effect 
must  be  given  to  a  particular  intent  plainly 
expi-essed  In  one  part  of  the  Constitution,  al- 
though apparently  opposed  to  a  general  in- 
tent deduced  from  other  parts.  G.,  C.  &  S. 
F.  Ry.  Co.  ▼.  Rambolt,  supra;  Warren  ▼. 
Shuman,  6  Tex.  441.  In  the  light  of  these 
principles  we  are  forced  to  the  conclusion 
tbat  it  was  the  Intent  of  the  amendment  tc 
leave  the  appellate  court  the  discretion  either 


to  send  a  case  erroneously  tried  before  a 
Jury  back  to  be  retried,  or  to  retry  it  here  in 
the  same  way  that  it  would  re-examine  an 
equity  case,  and  that  to  hold  otherwise  would 
render  nugatory  the  deliberate  attempt  of  the 
people  to  abridge  delays  in  the  administra- 
tion of  Justice. 

This  case  is  one  in  which  we  feel  tbat  Jus- 
tice will  be  promoted  by  a  retrial  here.  We 
have  all  the  testimony  and  everything  that 
the  Jury  below  had  when  the  case  was  sub- 
mitted. The  parties  are  not  present,  and  we 
can  consider  the  facts  without  sympathy  or 
prejudice.  Without  discussing  the  evidence 
in  detail,  we  think  it  discloses  an  absolute 
lack  of  any  care  or  precaution  on  the  part  of 
defendants'  manager  and  superintendent, 
who  were  in  charge  of  the  work,  to  keep  the 
place  where  plaintiff  was  working  safe,  to 
protect  him  from  injury,  or  to  warn  him  of  a 
dcmger  produced  by  their  carelessness. 

[II]  As  no  good  verdict  can  be  predicated 
upon  a  bad  instruction,  we  will  disregard  the 
erroneous  verdict  and  Judgment,  and  consider 
what  damages  will  fairly  compensate  plain- 
tiff for  the  injury  inflicted.  He  is  a  man  30 
years  of  age,  and  was  earning  at  the  time  qf 
the  accident  the  sum  of  $2.50  a  day.  As  a 
hook  tender  in  a  logging  camp,  he  was  ca- 
pable, when  he  could  secure  employment,  of 
earning  from  $3.50  to  $6  per  day,  but  this 
was  not  continuous,  and.  In  the  nature  of 
things.  Is  not  likely  to  be  the  standard  of 
his  earning  capacity,  which  bad  probably 
reached  Its  maximum  at  the  time  of  his  In- 
Jury.  He  is  badly  crippled,  but  it  is  probable 
that  he  is  not  so  disabled  that  he  may  not 
be  able  to  do  some  light  work.  .  Such  seems 
to  be  the  opinion  of  physicians  who  have  ex- 
amined him.  In  view  of  all  the  circum- 
stances, we  are  of  the  opinion  that  the  sum 
of  $14,000  will  fairly. compensate  him  for  the 
injuries  he  has  sustained,  and  that  there  Is 
no  evidence  to  Justify  a  verdict  for  any 
greater  sum. 

The  Judgment  of  the  court  below  is  there- 
fore set  aside,  and  findings  and  Judgment 
will  be  entered  here  in  favor  of  plaintiff  and 
against  all  the  defendants  for  the  sum  of 
$14,000,  and  for  the  costs  and  disbursements 
of  this  action. 

BURNETT,  J.  (dissenting).  On  the  basis 
that  there  was  error  in  the  instructions  of 
the  court  to  the  Jury,  it  remains  to  determine 
our  duty  under  section  3  of  article  7  of  the 
state  Constitution,  as  amended  by  the  plebis- 
cite of  November,  1910  (Laws  1911,  p.  7;  lu 
O.  li.  xxIt),  reading  thus: 

"In  actions  at  law,  where  the  value  in  con- 
troversy shall  exceed  twenty  dollars,  the  right 
of  trial  by  qnry  shall  be  preserved,  and  no  fact 
tried  by  a  jury  shall  be  otherwise  re-examined 
in  any  court  of  this  state,  unless  tbe  court  can 
affirmatively  say  there  is  no  evidence  to  support 
the  verdict.  Until  otherwise  provided  by  law, 
upon  appeal  of  any  case  to  the  Supreme  CourL 
either  party  may  have  attached  to  the  bill  of 
exceptions  the  whole  testimony,  the  instructions 
of  the  court  to  the  jury,  and  any  other  matter 
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material  to  the  decision  of  the  appeal.  If  the 
Supreme  Court  shall  be  of  opinion,  after  con- 
sideration of  all  the  matters  thus  submitted, 
tliut  the  judgment  of  the  court  appealed  from 
was  such  us  should  have  been  rendered  in  the 
rase,  such  judgment  shall  t>e  affirmed  notnith- 
standini;  any  error  committed  during  the  trial: 
or  if,  in  any  respect,  the  judgment  appealed 
from  should  be  changed,  and  the  Supreme  Court 
shall  be  of  opinion  that  it  can  determine  what 
judgment  should  have  been  entered  in  the  court 
below,  it  shall  direct  such  judgment  to  be  enter- 
ed in  the  same  manner  and  with  like  effect  as 
decrees  are  now  entered  in  equity  cases  on  ap- 
peal to  the  Supreme  Court :  Provided,  that 
nothing  in  this  section  shall  be  construed  to  au- 
thorize the  Supreme  Court  to  find  the  defendant 
in  a  criminal  case  guilty  of  an  offense  for  which 
a  greater  penalty  is  provided  than  that  of  which 
the  accused  was  convicted  in  the  lower  court." 

This  conrt,  speaking  by  Mr.  Justice  Mc- 
Bride,  in  State  v.  Rader,  62  Or.  37,  124  Pac. 
195,  and  dlscourslDg  upon  the  first  sentence 
of  the  section,  says: 

"But,  for  the  jury  to  find  the  fact,  the  court 
must  see  that  they  receive  only  legal  evidence, 
and  no  good  finding  of  fact  can  l>e  predicated 
upon  illegal  evidence." 

Again,  in  Boatright  y.  Portland  Ry.,  L.  & 
P.  Co.,  68  Or.  26,  35,  135  Pac  771,  774,  Mr. 
Justice  Bean,  considering  the  error  of  the 
trial  court  In  refusing  instructions  and  refer- 
ring to  the  argument  that  the  judgment 
should  be  affirmed  under  the  constitutional 
provision  mentioned,  said: 

"This  we  cannot  do  from  the  record  without 
invading  the  province  of  the  jury.  That  funda- 
mental law  ordains  that  the  right  of  trial  by  ju- 
ry shall  be  preserved.  This  mandate  can  be 
obeyed  only  by  obtaining  the  verdict  of  a  regu- 
larly impaneled  jury  upon  legally  admitted  evi- 
dence under  proper  instructions  as  to  the  law." 

In  Sullivan  v.  Wakefield,  65  Or.  528,  535, 
133  Pac.  641,  643,  Mr.  JusUce  Ramsey  stated: 

"A  verdict,  to  be  protected  from  re-examina- 
tion, under  the  section  of  the  Constitution  cited 
Hupra,  must  be  one  rendered  in  a  court  having 
jurisdiction  of  the  parties  and  of  the  subject- 
matter,  on  a  trial  where  there  were  no  reversible 
errors  of  law  committed  by  the  court,  and  where 
there  was  some  legal  evidence  to  support  the  ver- 
dict." 

These  utterances  of  this  court,  to  which 
th^re  has  never  been  any  dissent  either  at 
the  time  or  since,  establish  the  ingredients 
makiug  up  a  jury  trial  the  Coustitution  says 
shall  be  preserved,  and,  as  if  to  make  as- 
surance doubly  sure,  declares: 

"No  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  in  this  state,  uniess  the 
court  can  affirmatively  say  that  there  is  no  evi- 
dence to  support  the  verdict." 

It  is  true  that  subsequent  provisions  of 
this  section  confer  power  upon  this  conrt  to 
affirm  a  decision  of  a  trial  court  notwith- 
standing any  error  committed  during  the 
hearing  or  to  change  it  and  direct  another 
disposition  of  the  action  If  it  shall  be  of  opin- 
ion that  it  can  determine  what  judgment 
should  have  been  entered  in  the  court  below. 
But  we  must  take  this  utterance  of  the  peo- 
ple's will  by  its  four  comers  and  give  effect 
to  all  its  provisions.  Where  the  source  of  all 
govemmeutal  power  has  uttered  mandatory 
words,   Its   behest  should   be   obeyed,   and. 


where  discretion  has  been  conferred.  It  must 
be  exercised  and  tempered  according  to  the 
command.  Indeed,  the  section  under  con- 
sideration says  the  Supreme  Court  "shall" 
affirm  or  change  a  Judgment  from  whidi  an 
appeal  has  been  taken,  but  this,  for  one 
thing,  Is  contingent  upon  the  opinion  of  the 
court.  For  another,  taken  literally,  it  con- 
tradicts the  first  sentence  of  the  section  con- 
cerning Jury  trials.  In  respect  to  the  recon- 
sideration of  a  fact  tried  by  a  jury,  the  latter 
clauses  cannot  be  construed  as  mandatory, 
or  even  directory,  else  we  should  have  In 
them  the  paradox  of  an  irresistible  force  col- 
liding with  an  immovable  t>ody  couched  in 
the  prohibitive  language  of  the  first  clause 
forbidding  disturbance  of  a  verdict  regularly 
obtained.  That  the  exercise  of  our  power  on 
appeal  does  not  include  the  examination  of 
an  issue  of  fact  properly  determined  by  a 
Jury  upon  which  there  is  a  dispute  In  the 
testimony  la  taught  in  principle  by  the  con- 
clusion of  Mr.  Justice  McBride  in  State  v. 
Rader,  supra,  in  these  words: 

"If  the  evidence  were  clear  and  without  con- 
tradiction, we  would  ourselves  try  out  the  case 
here,  as  we  have  a  right  to  do  under  our  amend- 
ed Constitution;  but  it  is  wholly  circumstantial, 
and  the  facts  can  be  much  better  determined  by 
a  jury  of  the  vicinage  than  by  us." 

The  language  there  used  makes  it  plain 
that  our  authority  to  consider  a  question  of 
fact  in  an  action  at  law  depends  upon  the 
evidence  being  all  one  way;  a  construction 
in  harmony  with  the  first  sentence  of  the  sec- 
tion. If  we  must  construe  the  section  un- 
der consideration  as  compelling  us  beyond 
discretion  to  finally  determine  every  cause 
coming  before  us  having  the  addenda  to  the 
bill  of  exceptions  as  fhere  described,  we  have 
violated  its  commands  every  time  we  revers- 
ed a  Jury  case  and  directed  a  new  trial — 
notably  the  Rader  Case.  However  much 
they  may  have  been  deluded  by  those  hav- 
ing the  passion  for  tinkering  the  Constitu- 
tion, unless  it  is  absolutely  unavoidable,  we 
ought  not  to  consider  that  the  people  liave 
stultified  themselves  by  saying  in  one  breath 
that  "no  fact  tried  by  a  Jury  shall  be  other- 
virlse  re-examined  in  any  court  of  tliis  state," 
etc.,  and  in  the  next  that  the  Supreme  Court 
may  not  only  set  aside  a  verdict  at  pleasure, 
but  must  also  render  another  in  its  place  on 
the  mere  printed  report  of  contradictory  tes- 
timony. 

The  deduction  is  plain  that  the  Constitu- 
tion does  not  confer  upon  any  one  the  abso- 
lute right  to  have  this  court  affirm  a  Judg- 
ment notwithstanding  errors  committed  dur- 
ing the  trial,  or  to  change  it  In  any  other  re- 
spect; neither  is  that  duty  mandatory  upon 
us.  At  best,  it  is  only  discretionary,  and, 
controlling  this  discretion  with  authoritative 
power,  the  people  have  said  that  we  cannot 
re-examine  a  question  of  fact  which  has  been 
tried  by  a  Jury  unless  we  can  affirmatively 
say  there  Is  no  evidence  to  support  the  ver- 
dict This  constitutes  an  imperative  restric- 
tion, and  In  whatever  we  may  do  as  an  appel- 
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bite  court  tbe  trial  by  Jury,  as  defined  by  the 
Constitution,  stands  as  a  defensive  boundary 
of  dvil  liberty  beyond  whlcb  we  cannot  pass. 
We  may  do  many  things  under  tbe  enlarged 
powers  conferred  upon  us  by  this  amendment 
to  tbe  fundamental  law,  but  one  thing  we 
cannot  do,  and  that  la  to  re-ezamlne  a  ques- 
tion of  fact  tried  by  a  Jury,  unless  we  can 
affirmatively  say  there  is  no  evidence  to  sup- 
port the  verdict. 

It  is  true  that  the  right  of  appeal  Is  not 
guaranteed  by  the  Constitution,  but  the  trial 
by  Jury  is  assured  by  that  Instrument  to 
every  citizen.  Since  the  foundation  of  this 
state  it  has  been  prescribed  by  the  organic 
law  that  "In  all  civil  cases  the  right  of  trial 
by  Jury  sbaU  remain  inviolate."  Const  art 
1,  {  17.  Tested  by  the  standards  of  experi- 
ence and  precedent,  we  may  Justly  say  that 
the  faultless  Jury  trial  which  the  Constitu- 
tion commands  is  one  in  which  a  cause  prop- 
erly stated  Is  proven  by  competent  evidence 
before  a  Jury  correctly  Instructed  as  to  the 
law.  Lewis  V.  N.  W.  Warehouse  Co.,  63  Or. 
239,  246,  127  Pac.  83;  Woods  v.  Wlkstrom, 
67  Or.  681,  688,  135  Pac.  192.  We  may  re- 
verse a  proceeding  that  does  not  conform  to 
these  requirements,  but  we  cannot  take  away 
from  any  suitor  his  constitutional  guaranty 
of  a  trial  before  a  Jury  of  his  peers  and  sub- 
stitute for  that  our  own  conception,  derived 
from  a  perusal  of  the  paper  statement  of  the 
proceedings  at  the  original  hearing.  Speak- 
ing on  this  point  in  Buchanan  v.  Lewis  A. 
Hicks  Co.,  66  Or.  603,  611,  134  Pac.  1191, 
1192,  Mr.  Justice  Moore  uses  this  language: 

"Applying  this  legal  principle  to  the  part  of 
the  amended  section  of  the  organic  act  under 
consideration,  it  is  believed  that  tbe  Supreme 
Court,  on  appeal,  ia  powerless  to  re-examine 
any  fact  tried  by  a  jury,  unless  it,  like  the  lower 
court,  in  passing  upon  a  motion  for  a  new  trial, 
can  affirmatively  say  there  is  no  evidence  to 
support  the  verdict.  •  •  •  It  will  thus  be 
seen  that  tbe  right,  apon  appeal,  to  correct  a 

i'udgment,  rests  upon  an  error  of  law  committed 
ly  the  trial  court,  and  not  upon  the  re-ezamina- 
tion  of  any  fact  tried  by  a  jury,  except  in  cases 
where  the  Supreme  Court  can  affirmatively  say 
there  is  no  evidence  to  support  the  verdict" 

Commenting  npon  the  same  subject,  Mr. 
Justice  Bean,  in  Sigel  v.  Portland  Ry.,  L.  & 
P.  Co.,  67  Or.  285,  291,  136  Pac.  866.  867, 
States: 

"Various  men  might,  under  the  evidence,  reach 
different  conclusions  in  regard  thereto.  The 
damages  assessed  by  the  verdict  do  not  indicate 
that  the  same  were  fixed  in  excess  of  an  amount 
fairly  within  tbe  range  of  the  evidence,  so  that 
a  court  can  affirmatively  say  there  is  no  evi- 
dence to  support  the  verdict  The  trial  court 
did  not  so  find.  The  judgment  on  the  verdict 
could  not  be  set  aside  without  the  re-examina- 
tion of  a  question  of  fact  which  bad  been  tried 
by  a  jury  upon  legal  evidence  and  under  proper 
instructions  as  to  the  law.  •  •  •  Therefore 
under  tbe  rule  announced  in  Buchanan  v.  Hicks, 
neither  this  court  nor  the  circuit  court  is  au- 
thorized to  set  aside  the  verdict  and  grant  a  new 
tJial." 

Tbe  modification  of  tbe  Judgment  in  the 
Instant  case  by  the  opinion  of  Mr.  Justice 
McBBIDB  clearly  involves' a  re-ezamlnatlon 
of  a  question  of  fact  in  a  manner  expressly 


forbidden  by  the  organic  law,  and  )n  spite 
of  the  language  of  the  present  Chief  Justice 
in  the  Buchanan  Case,  approved  by  Mr.  Jus- 
tice Beau  in  the  Slgel  Case.  Whatever  dse 
the  electorate  may  have  said,  they  did  not 
consent  to  any  impairment  of  the  trial  by 
Jury.  It  is  the  tribunal  of  the  people,  the 
point  of  contact  between  them  and  the 
courts  they  have  created,  and  we  do  btit  ar- 
rogate to  ourselves  unconstitutional  author- 
ity if  we  presume  to  re-examine  a  disputed 
question  of  fact  in  an  action  at  law,  or  cause 
it  to  be  done  except  by  12  good  and  lawful 
men  according  to  the  formula  of  the  IHinda- 
mental  law. 

In  view  of  the  repeated  guaranties  of  a 
Jury  trial  laid  down  in  the  Constitution  as 
construed  by  Judicial  wisdom  from  the  earli- 
est times,  we  cannot  say  to  a  suitor: 

"It  is  true  you  did  not  have  a  jury  trial,  but 
we  will  substitute  something  which  we  deem  at 
least  equal  to  the  same,  and  will  read  your  tes- 
timony and  re-examine  the  question  of  fact  de- 
termining matters  of  dispute  among  witnesses, 
and  yon  must  be  content  with  whatever  modifi- 
cation we  choose  to  impose." 

It  is  saying  to  him: 

"Tour  constitutional  rights,  indeed,  have  been 
violated,  and  accordingly  we  declare  the  ver- 
dict to  be  a  nullity;  but  because  they  have  been 
set  thus  at  naught  we  ourselves  will  further 
disregard  them,  and  will  -force  upon  you  the  re- 
sult of  our  own  re-examination  of  tbe  facts." 

It  is  equally  in  derogation  of  the  constitu- 
tional right  of  both  parties  for  us  to  recon- 
sider in  this  manner  a  question  of  fact  tri- 
able by  a  Jury.  Owing  to  errors  committed 
by  the  tribunal  of  first  instance,  the  appel- 
lant has  been  deprived  of  a  genuine  Jury 
trial.  He  enters  here,  hoping  to  be  vouch- 
safed the  actual  enjoyment  of  that  inalien- 
able privilege.  He  ought  not  to  be  compelled 
to  leave  that  hope  behind.  Nether  ought  we 
to  abuse  the  same  right  of  the  respondent  by 
substituting  our  verdict,  instead  of  the  one 
be  secured,  for  he  has  been  brought  here 
against  his  wilL  In  brief,  our  powers  for 
the  final  reconstruction  of  the  Judgment  of 
the  circuit  court  are  limited  and  controlled 
by  the  injunction  of  the  organic  law  that  we 
must  not  re-examine  a  question  of  fact  tried 
by  a  Jury  unless  we  can  affirmatively  say 
there  is  no  evidence  to  support  it  In  all  cas- 
es where  there  is  a  substantial  dispute  in  the 
testimony,  and  the  procedure  has  materially 
fallen  short  of  a  Jury  trial,  we  cannot  do 
more  than  reverse  the  Judgment  and  direct 
that  the  question  of  fact  be  examined  alone 
according    to    that   constitntional    standard. 

There  are  cases  to  which  the  right  of  trial 
by  Jury  does  not  attach,  but  this  is  not  one 
of  them.  It  Is  peculiarly  within  the  province 
of  a  Jury,  considering  legal  evidence  under 
proper  Instructions  from  the  court,  to  de- 
termine questions  of  fact  It  Is  our  duty  to 
uphold  this  method  of  trial  in  the  spirit  and 
meaning  of  our  fundamental  law.  Thus  will 
be  preserved  in  its  vigor  one  of  tbe  dearest 
Institutions  of  a  free  people,  for,  In  the  lan- 
guage of  Mr.  Justice  McBride  In  his  dls- 
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sentlng  opinion  in  Stevens  t.  Myers,  62  Or. 
372,  420,  126  Pac.  29: 

"The  right  of  trial  by  jury  is  one  bo  preciooa, 
so  vital  to  the  preservation  of  our  liberties,  that 
we  can  well  afford  to  search  a  little  to  find  it, 
even  to  the  extent  of  raking  over  the  dead  ashes 
of  the  past  50  years.  It  is  a  coal  from  the  al- 
tar of  liberty,  and  we  should  rather  blow  it  in- 
to a  flame  than  seek  to  extinguish  it." 

It  is  conceivable  that  by  arbitrary  con- 
duct, law  methods,  mistakes  of  law,  and  in 
many  ottier  ways  a  presiding  judge  may  do 
much  to  turn  into  a  farce  a  hearing  before 
a  jury.  No  rule  ought  to  be  established 
which  would  compel  any  litigant  to  find  re- 
lief from  such  a  situation  only  in  a  verdict 
formulated  in  the  cloistered  chambers  of 
this  court  on  bare  paper  recitals  of  the  tes- 
timony. Upon  the  evidence  disclosed  by  the 
record  it  would  have  been  wrong  to  direct 
a  verdict  either  way  In  this  case.  There  is 
a  material  dispute  about  the  facts  which 
properly  should  be  settled  by  a  jury. 

The  judgment  should  be  reversed. 

HARRIS,  J.  (dissenting).  The  people 
amended  article  7  of  the  state  Constitution 
at  the  general  election  held  November  8, 
1910,  and  section  3  of  that  article  now  reads 
as  follows: 

"In  actions  at  law,  where  the  value  in  con- 
troversy shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved,  and  no  fact 
tried  by  a  jury  shall  be  otherwise  re-examined  in 
any  court  of  this  state,  unless  the  court  can  af- 
firmatively say  there  is  no  evidence  to  support 
the  verdict  Until  otherwise  provided  by  law, 
upon  appeal  of  any  case  to  the  Supreme  Court 
either  party  may  have  attached  to  the  bill  of 
exceptions  the  whole  testimony,  the  instructions 
of  the  court  to  the  jury,  and  any  other  matter 
material  to  the  decision  of  the  appeal.  If  the 
Supreme  Court  shall  be  of  opinion,  after  con- 
sideration of  all  the  matters  thus  submitted, 
that  the  judgment  of  the  court  appealed  from 
was  such  as  should  have  been  rendered  in  the 
case,  such  judgment  shall  be  affirmed,  notwith- 
standing any  error  committed  during  the  trial; 
or  if,  in  any  respect,  the  judgment  appealed  from 
should  be  changed,  and  the  Supreme  Court  shall 
be  of  opinion  that  it  can  determine  what  judg- 
ment should  have  been  entered  in  the  court  be- 
low, it  shall  direct  such  judgment  to  be  entered 
in  the  same  manner  and  with  like  efEect  as  de- 
crees are  now  entered  in  equity  cases  on  appeal 
to  the  Supreme  Court:  Provided,  that  nothing 
in  this  section  shall  be  construed  to  authorize 
the  Supreme  Court  to  find  the  defendant  in  a 
criminal  case  guilty  of  an  offense  for  which  a 
greater  penalty  is  provided  than  that  of  which 
tile  accused  was  convicted  in  the  lower  court." 

It  will  be  observed  that  the  quoted  section 
is  made  up  of  three  sentences. 

The  first  sentence  announces  that  the  right 
of  trial  by  jury  shall  be  preserved,  and  that 
no  fact  tried  by  a  Jury  shall  be  otherwise 
re-examined  in  any  court  of  this  state,  un- 
less the  court  can  affirmatively  say  there  Is 
no  evidence  to  support  the  verdict  Accord- 
ing to  Webster,  the  word  "otherwise"  means : 
"In  a  different  manner;  in  another  way;  or 
in  other  ways;  other  than  denoted."  The 
Century  dictionary  defines  the  word  to  mean: 
"In  a  different  manner  or  way;  differently." 
The    word    "otherwise"   clearly    refers    to 


"tried  by  a  jury"  or  "trial  by  Jury."  The 
first  sentence  therefore  means  that  no  fact 
tried  by  a  jury  shall  again  be  examined  in 
another  way;  but  there  is  a  single  excep- 
tion, and  that  one  is  where  the  court  can  af- 
firmatively say  there  Is  no  evidence  to  sup- 
port the  verdict  In  other  words,  if  the 
court  cannot  affirmatively  say  there  is  no  evi- 
dence to  support  the  verdict,  then  a  fact 
once  tried  by  a  jury  cannot  again  be  tried 
by  any  one  except  a  Jury.  If  the  judge  can- 
not say  that  there  Is  no  evidence  to  support 
the  verdict,  then  neither  he  nor  any  otber 
officer  can  try  a  fact  once  tried  by  a -Jury; 
but  the  re-examination  and  retrial  of  that 
fact,  onoe  tried  by  a  Jury,  Is  by  the  express 
language  of  that  sentence  of  the  Constitution 
exclusively  reserved  to  a  jury,  and  the  au- 
thority is  not  lodged  elsewhere.  The  Su- 
preme Court  is  one  of  the  courts  In  this 
state,  and  therefore,  if  the  mandate  of  this 
sentence  of  the  Constitution  is  to  be  obeyed, 
no  fact  once  tried  by  a  Jtiry  sliall  again  be 
tried  by  the  Supreme  Court,  unless,  and  only 
unless,  this  court  can  affirmatively  say  there 
Is  no  evidence  to  support  the  verdict.  If 
there  Is  evidence  to  support  the  verdict,  the  re- 
examination of  the  facts  must  be  by  a  Jury, 
if  for  any  reason  a  re-examlnatlon  Is  neces- 
sary. 

The  second  sentence  provides  only  that  the 
testimony,  instructions,  and  any  other  ma- 
terial matter  may  be  attached  to  the  bill  of 
exceptions.  If  the  cause  is  submitted  In  the 
manner  provided  for  by  the  second  sentence, 
then,  by  the  terms  of  the  third  sentence,  the 
Supreme  Court  is  empowered  to  affirm  the 
judgment  or  change  it  in  any  respect  If  the 
Supreme  Court,  after  considering  all  the  mat- 
ters presented  by  the  record,  is  of  the  opinion 
that  the  judgment  Is  correct,  such  judgment 
shall  be  affirmed,  even  though  errors  were 
committed  during  the  trial;  or,  if  the  judg- 
ment should  be  changed  in  any  respect,  the 
power  is  granted  to  change  the  judgment  in 
the  same  manner  and  with  like  effect  as  in 
suits  In  equity.  The  third  sentence,  con- 
sidered as  standing  alone,  confers  upon  the 
Supreme  Court  ample  power  to  try  a  fact  and 
render  a  judgment  on  whatever  conclusion  is 
reached  after  a  re-examlnatlon  of  the  fact; 
and  the  language  of  the  third  sentence  im- 
poses only  one  limitation  upon  the  power  con- 
ferred. The  declaration  that  the  Supreme 
Court  Is  not  authorized  to  find  the  d^endant 
In  a  criminal  case  guilty  of  an  offense  for 
which  a  greater  penalty  is  provided  than 
that  of  which  he  was  convicted  in  the  lower 
court  is  a  llmltatiou  which  emphasizes  and 
makes  more  certain  the  amplitude  of  the 
power  designed  to  be  conferred  by  that  pot^ 
tion  of  the  sentence  which  precedes  the  limi- 
tation mentioned. 

There  is  no  difficulty  in  knowing  Just  what 
each  sentence  means  when  considered  alone 
and  without  reference  to  any  other  sentence ; 
but  the  attempt  to  construe  the  section,  when 
considered  as  a  whole^  Immediately  carries  us 
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Into  a  field  of  Incongruity.  The  first  sen- 
tence Is  Inconsistent  wltb  the  third,  and  the 
latter  contradicts  the  former.  Neither  In- 
genuity nor  unbridled  Imagination  can  give 
to  each  sentence  Its  full  literal  meaning,  and 
then  from  all  fashion  an  harmonious  whole. 
A  slight  change  In  the  wording  or  the  addi- 
tion of  a  few  words,  or  even  one  word,  would 
produce  an  harmonious  result,  but  a  con- 
struction which  will  preserve  In  all  its  large- 
ness the  broad  power  granted  by  the  third 
sentence,  without  at  the  same  time  disregard- 
ing the  prohibition  enjoined  by  the  first  sen- 
tence, necessitates  the  Interpolation  of  words 
not  appearing  In  the  section.  The  third  sen- 
tence empowers  the  Supreme  Court  to  retry  a 
fact  once  tried  by  a  Jury;  but  the  first 
sentence  restrains  the  Supreme  Court  from 
re-examining  a  fact  once  tried  by  a  Jury,  un- 
less there  is  no  evidence  to  support  the  ver- 
dict To  do  to  the  full  extent  what  can  be 
done  under  the  terms  of  the  third  sentence 
is  to  do  that  which  the  first  sentence  says 
cannot  be  done;  and  to  refrain  from  doing 
what  the  first  sentence  says  shall  not  b% 
done  Is  to  refrain  from  doing  that  which  the 
third  sentence  says  can  be  done.  The  section 
contains  an  Imperative  command  to  do  that 
which  the  same  section,  with  equal  impera- 
tiveness, has  prohibited.  There  is,  then,  an 
irreconcilable  and  hopeless  conflict  between 
two  parts  of  the  same  section  of  the  Constitu- 
tion. The  result  is  that.  If  the  third  sentence 
is  given  its  full  literal  meaning,  then  the 
first  sentence  Is  eliminated  entirely:  but, 
if  the  first  sentence  is  construed  to  mean  all 
that  It  expressly  says,  then  the  third  sen- 
tence win  not  be  .entirely  set  aside,  for  the 
latter  would  permit  the  court  to  change  a 
judgment  in  any  respect,  provided  only  that 
the  making  of  such  change  did  not  Involve 
and  require  the  re-examlnatiun  of  a  fact  once 
tried  by  a  Jury.  It  seems  to  the  writer  that, 
under  the  circumstances,  it  would  be  far  bet- 
ter to  adopt  a  construction  which  will  give 
full  effect  to  one  part  and  some  effect  to  the 
conflicting  portion  than  it  would  be  to  give 
full  effect  to  one  and  no  effect  at  all  to  the 
other;  and  such  Is  the  recognized  rule  of 
construction.  Cooley's  Const  Llm.  (6th  Ed.) 
72.  No  weight  can  be  attached  to  the  argu- 
ment that,  since  the  right  of  appeal  is  only 
a  proffered  privilege,  and  not  an  absolute 
right  therefore,  when  the  privilege  is  exer- 
cised, it  must  be  accepted  cum  onere.  The 
force  of  the  argument  is  completely  destroy- 
ed when  applied  to  the  respondent  who  comes 
to  this  court  not  on  his  own  motion,  but  be- 
cause he  is  brought  here  by  the  act  of  anoth- 
«.  It  is  quite  beside  the  mark  to  say  that 
the  right  of  trial  by  Jury  has  been  preserved 
within  the  meaning  of  the  first  sentence  men- 
tioned. If  a  Jury  did  actually  render  some 
verdict  The  conclusion  reached  by  the  ma- 
jority opinion  proceeds  oa  the  basis  that, 
although  the  form  of  trial  by  a  Jury  was 
gone  through  with,  nevertheless  it  was  not  a 
good  or  a  proper  trial,  and  therefore  a  nullity. 


If  there  was  error  sufilcient  to  cause  a  bad 
verdict,  then  there  was  a  Jury  trial  in  name 
only;  It  was  an  empty  proceeding  wherein 
form  was  substituted  for  substance,  pretense 
for  reality,  and  an  imitation  for  the  genuine. 
If  possible,  the  language  of  the  entire  sec- 
tion should  be  so  construed  as  to  give  full 
meaning  to  every  word,  clause,  and  sentence; 
but  the  court  must  take  the  language  as  It 
is  written,  and  Interpret  it  to  mean  what  It 
says.  The  court  cannot  write  any  part  of 
the  Constitution,  but  can  only  determine  the 
meaning  of  what  is  actually  recorded.  The 
power  exists  so  to  change  the  fundamental 
law  of  this  commonwealth  as  to  confer  upon 
the  Supreme  Court  the  right  to  try  a  fact 
once  tried  by  a  Jury  (Cooley's  Const  Llm. 
I6th  Ed.]  30);  but  the  court  should  not  at- 
tempt to  execclse  the  functions  of  a  Jury 
unless  the  authority  Is  first  granted  in  un- 
equivocal and  uncontradicted  terms. 

The  question  of  the  amount  of  damages 
suffered  by  the  plaintiff  was  a  question  of 
fact  tried  by  a  Jury.  If  the  finding  made 
by  the  Jury  is  to  be  set  aside,  then  the  cause 
should  be  reversed.  If  there  Is  to  be  a  new 
trial,  it  should  be  by  a  Jury,  and  not  by  this 
court  The  Judgment  ought  to  be  affirmed  in 
its  entirety,  or  reversed  and  remanded  for  a 
new  triaL 

BENSON,  X  (dissenting).  It  seems  to  me 
to  be  perfectly  apparent  that  the  first  and 
third  sentences  of  section  3  of  article  7  of 
the  Constitution,  as  amended  in  1010,  are  In 
hopeless  and  Irreconcilable  conflict  Espe- 
cially is  this  true,  if  we  undertake,  under  the 
powers  apparently  granted  in  the  third  sen- 
tence, to  determine  anew  a  question  of  fact 
such  as  the  amount  to  be  awarded  to  a  plain- 
tiff in  an  action  for  personal  injuries.  I  am 
opposed  to  the  notion  that  any  court  is  Jus- 
tified by  a  process  of  interpretation  or  by  a 
skillful  refluement  of  logic  In  reading  into 
a  written  law  anything  which  is  not  obvious- 
ly there  already.  Whether  the  first  sentence 
of  the  section  is  read  as  a  complete  act  or  is 
read  with  the  rest  of  the  section  it  still 
means  but  one  thing.  If  the  third  sentence 
Imports  what  is  contended  for  in  the  prevail- 
ing opinion  in  this  case,  then  the  first  sen- 
tence la  thereby  rendered  meaningless.  The 
fault  is  not  with  the  courts,  but  with  the  leg- 
islative power,  which,  in  this  Instance,  is  the 
sovereign  citizenry-  of  the  state.  That  there 
may  be  Instances  wherein  the  third  sentence 
can  be  usefully  and  fairly  applied  without 
inconsistency,  is  undoubtedly  true,  but  not 
in  any  case  in  which  this  court  presumes  to 
question  the  finding  of  a  Jury  upon  the  facts. 
The  preservation  of  the  right  to  a  trial  by 
Jury  is,  in  my  opinion,  of  far  more  impor- 
tance as  a  safeguard  against  injustice  than 
any  benefits  to  be  derived  from  a  speedy  dis- 
position of  litigation.  In  the  case  at  bar, 
we  should  either  affirm  the  Judgment  of  the 
lower  court  or  remand  it  for  a  new  triaL 
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PULLEN  T.  CITY  OP  BUGB!NB.t 

(Snpreme  Court  of  Oregon.    April  20,  1915.) 

Municipal  Cobfobations  9s»7M— Oifiokbs 

— LlABILITT  OF. 

Though  the  mayor  and  councilmen  of  a 
city  received  no  compensation  for  such  services, 
they  were  liable  for  injuries  received  by  rea- 
son of  a  defective  way,  where,  with  notice  of 
the  defects,  they  did  not  repair  them,  although 
authorized  by  the  charter  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1565 ;  Dec.  Dig.  ^s> 
744.] 

Department  1.  Appeal  from  Ctrcalt  Court, 
Lane  County ;  Lawrence  T.  Harris,  Judge. 

On  motion  for  rebearing.  Motion  denied, 
and  fwmer  opinion  (146  Pac.  822)  affirmed. 

U  M.  Travis  and  A.  K.  Meclc,  both  of  Ea- 
gene,  for  appellant.  Sklpworth  &  Lewis,  of 
Eugene,  for  respondent. 

MOORB,  a  J.  In  a  petition  for  rehearing 
It  Is  maintained  that,  though  the  charter  of 
the  dty  of  Dugene  confers  upon  the  common 
council  authority  to  repair  a  street  and  to 
defray  the  expense  thereof  either  by  taxing 
all  the  nonexempt  property  in  the  munici- 
pality or  by  Imposing  upon  the  premises  spe- 
cially benefited  an  .assessment  for  the  im- 
provement made  (Special  Laws  Or.  1905,  p. 
255,  c.  7,  {  48,  subd.  51),  the  mayor  and  coun- 
cilmen upon  whom  such  obllgatton  primarily 
devolves  are  not  liable  for  any  Injury  sustain- 
ed by  reason  of  their  nonfeasance  in  falling 
to  discbarge  that  duty,  nor  are  they  responsi- 
ble for  the  misfeasance  of  their  subordinates, 
since  the  officers  particularly  designated  re- 
ceive no  compensation  for  their  services. '  Id. 
J  34. 

The  case  relied  upon  to  support  the  prin- 
ciple asserted  Is  Nowell  ▼.  Wright,  3  Allen 
(Mass.)  166,  80  Am.  Dec.  62,  which  was  an 
action  to  recover  damages  sustained  by  the 
plaintiff's  wife  by  falling  into  a  river  at 
night.  In  consequence  of  the  negligence  of  the 
defendant,  a  bridge  tender,  who,  while  oper- 
ating the  draw  of  the  span,  failed  to  shut 
the  gates  thereat  or  to  hang  out  lanterns  as 
warnings  of  danger.  The  court,  having  found 
that  the  appointment  of  the  keeper  of  the 
bridge  was  not  honorary,  nor  that  his  serv- 
ices were  gratuitous,  determined  that,  as  a 
public  officer,  he  was  responsible  for  bis  acts 
of  misfeasance,  on  the  ground  that  his  labor 
was  voluntary  and  attended  with  compensa- 
tion, and  his  duty  was  entire,  absolute,  per- 
fect, and  personal,  and  not  only  were  his 
services  such  as  he  was  under  obligation  to 
perform;  but  he  was  also  clothed  with  ability 
to  discbarge  the  duty  both  in  respect  to  the 
means  at  his  command  and  the  legal  authori- 
ty to  act,  irrespective  of  superior  officers. 
That  case  has  been  cited  as  a  recognized  an- 
bhorlty  by  the  Supreme  Judicial  Court  of 
Massachusetts  in  several  of  its  decisions,  but 
we  have  not  found  an  instance  in  which  the 
want  of  compensation  by  an  officer  for  the 


performance  of  the  services  required  of  him 
has  been  considered  as  a  prerequisite  to  the 
liability  imposed.  The  rule  so  adopted  in 
that  state  has  been  adhered  to,  but  the  deci- 
sions of  that  court  have  been  put  on  other 
grounds.  Thus  in  MoynUian  r.  Todd,  188 
Mass.  301,  306,  74  N.  El  367  (106  Am.  St. 
Rep.  473),  in  referring  to  the  preceding  case 
relied  upon  herein,  it  is  said: 

"We  are  of  opinion  that  the  principle  which 
underlies  the  rule  that  public  officers  and  other 
agencies  of  government  are  not  liable  for  neg- 
ligence in  the  performance  of  public  duties 
goes  no  further  than  to  relieve  them  from  lia- 
bility for  nonfeasance  and  for  the  misfeasance 
of  their  servants  or  agents.  For  a  personal 
act  of  misfeasance,  we  are  of  opinion  that  a 
party  should  be  held  liable  to  one  injured  by 
It,  as  well  when  in  the  performance  of  a  pub- 
lic duty  as  when  otherwise  engaged.  We  think 
that  the  general  course  of  dedaions  in  this  com- 
monwealUi  is  not  in  conflict  with  this  view. 
But,  for  acts  of  misfeasance  of  a  servant  or 
agent  in  such  cases,  there  is  no  liability.  This 
is  because  the  rule  respondeat  superior  does 
not  apply." 

In  Bartlett  r.  Crozier,  17  Jobna.  (N.  TJ 
439,  450,  &  Am.  Dec.  428,  It  was  held  that  a 
civil  action  would  not  lie  against  an  ov^^eer 
of  highways  by  an  individual  who  bad  sus- 
tained an  injury  in  consequence  of  the  negli- 
gence of  such  officer  in  failing  to  keep  a 
bridge  in  repair.  In  deciding  that  case. 
Chancellor  Kent  observes: 

"When  the  laws  renders  a  public  officer  lia- 
ble to  special  damages  for  neglect  of  duty,  the 
cases  are  those  in  which  the  services  of  the  of- 
ficer are  not  uncompensated  or  coerced,  but  vol- 
untary and  attended  with  compensatioB,  and 
where  the  duty  to  l>e  performed  is  entire,  abso- 
lute, and  perfect" 

The  case  last  mentioned  is  referred  to  in 
Adsit  V.  Brady,  4  Hill  (IT.  Y.)  630,  632.  40 
Am.  Dec.  305,  wihere  it  Is  said: 

"When  an  individual  sustains  an  injury  by 
the  misfeasance  or  nonfeasance  of.  a  public  of- 
ficer, who  acta  or  omits  to  act  contrary  to  his 
duty,  the  law  gives  redress  to  the  injured  party 
by  an  action  adapted  to  the  nature  <^  the  -*~~' 


In  Robinson  ▼.  Chamberlain,  34  N.  Y.  389, 
396,  90  Am.  Dea  713,  It  was  ruled  that  a 
contractor  who,  pursuant  to  law,  bad  been 
employed  by  the  state  and  received  a  com- 
pensation for  performing  a  public  duty,  was 
liable  to  any  person  sustaining  special  dam- 
age in  consequence  of  bis  failure  to  discharge 
such  obligation. 

The  case  of  Piercy  v.  Averlll,  37  Hun  (N. 
Y.)  360,  was  an  action  against  the  mayor 
and  aldermen  of  the  city  of  Ogdensburg,  N. 
Y.,  to  recover  damages  for  a  personal  Injury 
resulting  from  the  defendants'  failure  to 
cause  snow  and  ice  to  be  removed  i^om  a 
sidewalk,  whereby  the  plaintiff  slipped,  fell, 
and  was  hurt  A  demurrer  to  the  complaint 
having  been  overruled,  an  Interlocutory  Judg- 
ment was  rendered,  in  reversing  which  It  wtta 
said: 

"The  general  rule  in  this  state  Is  that  public 
officers,  ciiarged  with  a  ministerial  duty,  are 
answerable  in  damages  to  any  one  Bpecially  in- 
jured by  their  carelessness  and  negligent  per- 
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fonnanee  of,  or  an  omimi<Ai  to  perform  the  do- 
tiea  of,  their  office." 

Farther  in  the  opinion  it  is  observed:  * 
"The  defendants  again  nrse  that  they  are  not 
liable  for  a  neglect  of  their  duty,  because  by 
the  ci^  charter  the  city  ia  declared  not  to  be 
liable  for  any  injury  caused  by  a  sidewalk  be- 
ing out  of  repair,  or  by  slipping  upon  snow  or 
ice  thereon.  They  argue  that.  If  the  principal 
is  not  liable,  they  (the  agents)  are  not  It  is 
hardly  accurate  to  say  that  the  city  and  the 
common  council  stand  merely  in  the  relation  of 
principal  and  agent  *  •  ■  But  if  we  adopt 
the  view  that  the  common  council  are  the  agents 
of  the  city,  still  there  is  no  reason  why  an  agent 
should  not  suffer  for  damaxes  occasioned  by  his 
wrongful  act  even  though  his  principal  be  not 
liable.  If  a  statute  should  relieve  a  railroad 
company  from  any  liability  for  the  wrongful 
act  of  Its  servants,  there  would  be  no  reason 
why  the  servants  should  not  continue  liable  for 
their  own  wrongful  acts.  If  the  doctrine  of  i«> 
spondeat  superior  were  abolished,  the  doctrine 
that  he  who  does  an  injury  should  pay  the  dam- 
ages  he  has  caused  would  be  unaffected." 

It  Is  also  remarked: 

"A  further  atgament  is  that  public  policy 
should  forbid  us  to  hold  the  defendants  liable, 
inasmuch  as  such  a  rule  of  liability  would  drive 
from  the  common  council  persons  of  responsibil- 
ity. We  cannot  give  much  weight  to  this  ar- 
Sment  The  defSndants  say  we  ought  to  be 
owed  to  accept  office  and  Knowingly  to  neg- 
lect our  duties,  without  any  liabili^  to  those 
whose  limba  are  broken  through  our  negligence, 
becaose  no  responsible  j^rsons  will  accept  of- 
fice, except  on  the  condition  that  they  may  neg- 
lect its  duties  with  impunilsr.  It  is  enough  to 
say  in  reply  to  this  that  it  is  better  to  have  ir- 
responsible officers  who  attend  to  their  duties 
thain  resp<»sible  officers  who  do  not" 

In  the  dedsions  last  mentioned  no  refer- 
ence Is  made  to  the  doctrine  announced  In  the 
can  of  BarUett  v.  Crosier,  17  Johns.  (N.  Y.) 
439,  8  Am.  Dec.  428,  to  the  effect  that.  In 
order  to  render  a  public  officer  liable  to  spe- 
cial damages  for  neglect  of  duty,  it  must  ap- 
pear that  bis  eerricea  were  voluntary  and  for 
compenaatiwi.  We  condude^  therefore;  that 
the  principle  announced  by  the  Obanoellor  in 
the  original  case  was  In  the  later  case  re- 
garded as  no  l<mger  controlling. 

If  the  payment  of  compensation  to  a  public 
Officer  for  a  performance  of  the  duties  re- 
qoired  of  him  is  to  determine  the  question  of 
liability  for  his  negligence,  then  the  amount 
of  his  salary  is  immaterial,  so  that,  If  he  an- 
nually received  a  nominal  sum  only,  his  re- 
sponsibility would  be  the  same  as  if  he  were 
well  paid  for  his  services.  The  mere  state- 
ment of  such  Inequitable  consequences  that 
would  necessarily  result  from  the  case  sup- 
posed conclusively  Illustrates  the  absurdity 
of  the  doctrine  maintained.  If  the  mayor 
and  the  councllmen  have  funds  or  the  au- 
thority to  procure  them,  and,  neglecting  their 
duty,  make  no  effort  to  obtain  such  means, 
Hiey  are  liable  in  failing  to  repair  a  street, 
if  they  had  notice  of  the  defect  Bates  v. 
Horner,  65  Vt  471,  27  AtL  134,  22  L.  B.  A. 
824. 

In  Grant  v.  Baker  and  Others  Constituting 
the  Common  Council  of  the  City  of  Astoria, 
12  Or.  329,  7  Pac  318,  it  was  held  that  an 


action  would  11«  against  mdi  offlcera  to  !•• 
cover  damages  resulting  from  personal  in-' 
Jury  alleged  to  have  been  caused  by  their 
failure  to  keep  a  street  in  repair,  though 
nothing  was  said  In  the  <H>inion  with  respect 
to  any  compensation  having  been  paid  to  the 
councllmen. 

The  mayor  and  ooundlmen  of  the  dty  of 
Blagene  are  not  parties  hereto,  and  anyUiing 
said  or  intimated  in  this  opinion  wUl  not  con- 
clude them  from  controverting  their  liability 
for  the  damages  sustained  by  the  plaintiff. 
If  she  institutes  an  action  against  them. 
Without  deciding  the  question,  however,  it  is 
believed  that  she  has  a  prima  fade  right  of 
action  against  them. 

The  former  opini<m  is  therefore  adhered 
tov  and  a  rehearing  denied. 

BBNSON,  BUBNBTT,  and  McBBIDB,  JJ., 
concur. 

™'™™"  (47  Okl.  W) 

FTBDIiEB  V.  BIBDJ/BB.    (No.  S384.) 
(Supreme  Court  of  Oklahoma.    Mardi  80, 191S.) 

(ByUajHU  by  the  OourtJ 

L  DiVOBCB   «=>250   —    Dkckxk   —    SKPAXAni 
Pbopibtt  of  Wite. 

Where  a  divorce  is  granted  the  wife  by  rea- 
son of  the  fault  of  the  husband,  the  wife  is  end- 
tied,  under  the  terms  of  section  496^,  Rev.  Laws 
1911),  to  have  all  her  separate  property  owned 
by  her  at  the  time  of  the  marriage  or  acquired 
by  her  in  her  own  right  after  marriage,  and  not 

Srevionsly  disposed  of,  restored  to  her  by  the 
ecree. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent 
Dig.  {|  706,  708,  710;  Dec.  Dig.  «=266.] 
2.  DivoBCE$=>249  — DxoBEB  — CArrcEu:.ATioiT 

or  iNSTBUlOtNTB— Pl.EA.DnfO  AND  PSOOr. 

In  an  action  for  divorce  and  alimony  the 
court  is  without  Jurisdiction  to  cancel  a  deed 
given  by  the  husband  to  the  wife  or  a  mortgage 
on  the  husband's  real  estate  purchased  by.  the 
wife  with  her  separate  funds,  unless  an  issue  be 
made  in  the  pleadings  showing  a  right  to  such 
relief,  and  evidence  offered  in  support  thereof. 

lEi.  Note.— For  other  cases,  see  Divorce,  Cent 
Vise,  a  701-706,  707,  700,  712;  Dec  Dig.  «=» 
249.] 

Error  from  District  Court,  Oklahoma 
County;  John  J.  Carney,  Judge. 

Action  by  Ifattie  B.  Fiedler  against  John 
Fiedler.  Judgment  for  plaintiff,  and  she 
brings  error.  Beversed  and  remanded,  with 
instructions. 

See.  also,  42  Okl.  124,  140  Paa  1022,  62 
U  B.  A.  (N.  8.)  189. 

Chaa  H.  Gamett,  of  Oklahoma  City,  tor 
plaintiff  in  error.  Beardon  &  Hereford,  of 
Oklahoma  City,  for  defendant  in  error. 

HABDT,  J.  From  a  Judgment  of  the  dis- 
trict court  of  Oklahoma  county  granting  her 
a  divorce  and  alimony,  plaintiff  in  error 
prosecutes  this  proceeding.  The  original 
Judgment  was  rendered  May  12,  1911.  De- 
fendant on  July  17,  1011,  filed  a  motion  to 
amend  and  correct  the  Journal  entry,  and  on 


«s»Far  othw  CSMS  ■••  isms  topic  and  KBIT-NDUBBR  in  alt  Key-MomlMrM  DtgwU  aad  Indszas 
147P.-49  Digitized  by  LjOOgle 


770 


147  PACIFIC  REPORTER 


(OkL 


Jnly  25,  1911,  journal  entry  was  corrected  by 
the  court.  Various  assignments  of  error  were 
alleged  in  tbe  petition  and  set  out  In  the 
brief,  but  they  are  all  considered  by  coun- 
sel under  two  propositions — the  first  of 
which  is  that  the  court  erred  in  talking  from 
the  plaintiff  and  awarding  to  defendant  her 
separate  property  acquired  by  her  after  her 
marriage,  and  that  such  award  and  Judgment 
is  contrary  to  law;  (2)  that  the  division  of 
the  property  and  awarding  of  alimony  is  in- 
consistent with  the  findings  of  fact  in  favor 
of  plaintiff,  and  that  said  allowance  is  gross- 
ly Inadequate.  By  Its  original  Judgment  of 
May  12,  1911,  the  conrt,  after  finding  in  fa- 
vor of  plaintiff  upon  the  grounds  of  divorce, 
and  that  she  was  entitled  to  alimony,  award- 
ed her  5  acres  of  land,  and  also  all  personal 
property  which  she  owned  and  possessed  at 
the  time  of  the  marriage,  and  awarded  to 
tbe  defendant  all  other  real  estate  owned 
and  possessed  by  him  at  the  time  suit  was 
Instituted,  and  all  personal  property  acquir- 
ed either  by  the  plaintiff  or  defendant,  sep- 
.arately  or  both  of  them  Jointly,  since  their 
marriage,  free  and  clear  of  any  claim  or  In- 
terest of  the  plaintiff  therein  for  her  ali- 
mony or  otherwise,  and  that  the  plaintiff 
should  be  forever  barred  of  all  right,  title, 
or  Interest  whatsoever  therein,  or  In  any  part 
thereof.  Tbe  custody  of  the  children  of  the 
defendant  by  a  former  marriage  was  award- 
ed to  the  defendant,  except  one  child,  which 
was  temporarily  awarded  to  Mt.  St.  Mary's 
Academy. 

[1].It  appears  from  the  evidence  that  at 
tbe  time  of  tbe  marriage  defendant  was  the 
owner  of  a  two-thirds  interest  in  a  tract  of 
land  containing  about  20  acres,  less  right  of 
way  for  Missouri,  OUlahoma  &  Gulf  Rail- 
way Company,  near  Oklahoma  City,  and  that 
shortly  after  their  marriage*  on  November 
24,  1908,  tbe  defendant  executed  to  plaintiff 
a  deed  to  about  6  acres  of  said  land,  situat- 
ed north  of  the  railroad  right  of  way  of  the 
Missouri,  Olilahoma  &  Gulf  Railway  Compa- 
ny, which  deed  recited '  a  consideration  of 
12,000.  Plaintiff  testifies  to  having  paid  the 
consideration  In  full,  while  defendant  denys 
that  the  same  was  paid.  It  Is  admitted 
that  the  plaintiff  had  purchased  a  mortgrage, 
referred  to  as  tbe  Williams  &  Hogan  mort- 
gage, executed  by  the  defendant  upon  the 
lauds  referred  to,  and  paid  for  same  out  of 
her  separate  money,  and  In  bis  answer  de- 
fendant admits  the  existence  and  validity  of 
plaintiff's  right  under  the  mortgage,  to  an 
amount  approximating  $1,200.  Shortly  be- 
fore the  divorce  proceeding  tbe  plaintiff  and 
defendant  had  undertaken  to  adjust  their 
property  rights,  and  defendant  bad,  on  Sep- 
tember 30,  1910,  executed  to  plaintiff  a  deed 
to  the  land  north  of  the  railroad  right  of 
way,  less  one  acre,  and  plaintiff,  tbe  same 
day,  had  executed  to  defendant  a  deed  to  all 
of  the  land  In  said  tract  .south  of  the  right 
of  way,  which  deeds  had  not  been  placed  of 
record.    In  his  answer  defendant  asked  that 


these  deeds  ezecnted  by  tbe  parties  on  Sep- 
tember 30,  1910,  in  their  attempted  settle- 
ment of  property  rl^ts,  be  canceled  and  set 
aside  for  want  of  consideration.  The  first 
deed  above  referred  to,  dated  November  24, 
1908,  was  not  mentioned  In  the  pleadings, 
was  barely  referred  to  in  tbe  evidence,  and 
tbe  deed  Itself  nowhere  appears  as  having 
been  introduced  at  tbe  trial.  In  the  order  of 
July  25,  1911,  correcting  the  journal  entry, 
the  court  in  its  decree  recited  that  the  de- 
fendant should  hold  all  that  part  of  the 
lauds  described  north  of  tbe  railroad  right 
of  way,  with  the  exception  of  one  acre  in 
tbe  northeast  comer,  previously  conveyed  by 
him,  free,  and  clear  of  any  right,  title,  or  In- 
terest of  plaintiff,  which  decree,  in  effect, 
canceled  the  mortgage  and  deed  above  mat- 
tioued  and  also  the  two  deeds  described  In 
defendant's  answer.  Section  4989  provides 
that: 

"When  a  divorce  shall  b«  granted  by  reason  of 
tbe  fanlt  or  aggression  of  the  hnsband  the  wife 
shall  be  restored  to  her  maiden  name  if  she  bo 
desires,  and  also  to  all  the  property,  lands,  tene- 
ments, hereditaments  owned  by  her  before  mai^ 
riage,  or  acquired  by  her  in  her  own  right  after 
sacn  marriage,  and  not  previously  disposed  of, 
and  shall  be  allowed  such  alimony  out  of  the 
husband's  real  and  personal  property  as  the 
court  shall  think  reasonable,  having  due  regard 
to"  the  property  which  came  to  him  by  marriage 
and  "the  value  of  his  real  and  personal  estate 
at  the  time  of  said  divorce." 

By  the  terms  of  this  section  the  powers  of 
the  court  In  the  adjustment  of  property 
rights  between  husband  and  wife  In  a  divorce 
action  are  clearly  defined,  and  it  is  specifical- 
ly provided  that  the  wife  sliall  be  restored  b) 
all  of  her  separate  property  owned  by  her  at 
the  time  of  her  marriage  or  acquired  by  her 
in  her  own  right  after  such  marriage;  and 
by  Its  provisions  the  plaintiff  would  be  en- 
titled to  retain  her  mortgage  purchased  by 
her  out  of  her  separate  estate,  and.  If  the 
deed  of  November  24,  1908,  was  made  to  her 
upon  a  sufficient  oonsideratlao,  she  would  be 
entitled  to  retain  the  land  described  therein, 
and  also  to  be  restored  to  her  separate  per- 
sonal property  acquired  by  her  during  mar- 
riage. The  evidence  tends  to  show  that  cer- 
tain articles  of  i)ersonal  property  were  pur^ 
chased  by  her,  and  there  is  some  evidence  to 
the  contrary. 

[2]  Tbe  court  made  no  finding  as  to  the 
ownership  of  these  Items  of  personal  prefer- 
ty,  but  In  Its  judgment  Indiscriminately 
awarded  all  of  the  personal  property  acquir- 
ed by  her  or  by  them  separately  or  Jointly 
since  their  marriage  to  the  defendant  This, 
under  the  statute,  we  think  the  court  was 
without  authority  to  do.  Nor  did  tbe  court 
have  authority  to  cancel  the  first  deed  given 
by  the  defendant  to  the  plaintiff,.  In  the.  ab- 
sence of  any  pleading  asking  such  relief,  and 
proof  offered  to  support  the  issues.  Clearly 
after  judgment  had  been  rendered,  and  upon 
motion  to  correct  the  Journal  entry,  without 
any  pleadings  raising  an  issue,  or  any  evi- 
dence  whatsoever,  tbe  court  was   withont 
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Jurisdiction  to  cancel  said  deed  and  derive 
plaintUt  of  said  property,  as  appears  from 
the  record  was  done  in  this  case.  We  find 
no  decisions  construing  this  statute,  but  we 
believe  tliat  the  language  is  clear  and  its 
meaning  plain  to  the  effect  that  the  wife  is 
entitled  to  her  separate  property,  and  that 
the  duty  of  the  court  is  Imperative  to  re- 
store the  same  to  her. 

Cpon  the  second  assignment  of  error,  that 
the  allowance  of  alimony  is  grossly  inade- 
quate, it  appears  that  at  the  time  of  the 
separation  defendant  owned  the  lands  previ- 
ously referred  to  situated  adjacent  to  Olcla- 
homa  City,  about  five  acres  of  which  bad 
been  conveyed  to  plaintUT  by  deed  of  Novem- 
ber 24, 1908;  that  said  land  was  worth  about 
$1,000  per  acre  at  the  time  of  the  trial,  the 
part  on  the  south  side  of  the  right  of  way 
being  worth  one-flfth  less  per  acre  than  that 
north.  The  court  decreed  the  fire  acres  south 
of  the  right  of  way  to  the  plaintiff,  which, 
according  to  the  testimony,  would  probably 
be  worth  about  $4,000 ;  while  the  part  north 
of  the  right  of  way  was  awarded  to  defend- 
ant, free  and  clear  of  any  right,  title,  or  in- 
terest of  plaintiff.  Neitiier  the  amount,  char- 
acter, and  value,  nor  the  ownership  of  the 
personal  property  is  determined  by  the  court, 
as  same  was  indiscriminately  awarded  to  the 
defendant,  other  than  such  as  might  have 
been  owned  by  plaintiff  at  the  time  of  the 
marriage.  Inasmuch  as  the  allowance  of 
alimony  by  the  court  was  made  after  taking 
into  consideration  the  cancellation  of  plain- 
tiff's mortgage  and  her  deed  to  the  five  acres 
north  of  the  railroad,  and  giving  defendant 
all  of  the  personal  property,  the  effect  of  the 
Judgment  was  equivalent  to  denying  her  any 
alimony  whatever;  for,  if  the  deed  to  the 
five  acres  north  of  the  railroad  were  valid, 
it  was  worth  more  than  the  five  acres  on  the 
south,  and  she  would  lose  the  difference  in 
the  value  of  the  two  tracts;  and  if  the  mort- 
gage purchased  by  her  out  of  her  separate 
property  be  canceled,  she  would  lose  in  that 
wa7  about  $1,200;  and  It  is  thus  seen  that 
the  decree  of  the  court  has  the  effect  of  put- 
ting her  tn  the  position  where  she  is  worse 
off  than  she  was  before,  not  taking  into  con- 
sideration the  personal  property  which  she 
may  have  acquired  since  her  marriage,  and 
which  was  awarded  to  the  defendant  by  the 
decree; 

The  plaintiff  In  error  asks  that.  Instead  of 
reversing  this  case,  we  render  such  decree 
here  as  would  be  equitable  between  the  par- 
ties, '^hls  we  are  unable  to'  do,  for  the  court 
made  no  findings  as  to  the  amount,  character, 
ownership,  and  value  of  the  personal  proper- 
ty, and,  while  there  is  evidence  in  the  record 
upon  these  matters,  it  is  conflicting,  and,  in 
the  absence  of  findings  by  the  court  below 
upon  these  matters,  this  court  will  not  substi- 
tute its  own  findings  as  the  basis  for  a  decree 
which.  1^  might  render.     The  controverted 


questions  of  fact  must  be  settled  in  the  lower 
court 

It  is  also  asked  that  we  make  an  allowance 
for  attorney's  fees.  It  appears  that  the  court 
below  allowed  the  plaintiff  $100,  and,  inas- 
much as  this  case  has  to  go  back  for  a  re- 
trial, we  will  make  no  order  respecting  the 
question,  but  leave  the  same  to  the  discre- 
tion and  judgment  of  the  trial,  court. 

It  is  therefore  ordered  that  this  case  be 
reversed  and  remanded  to  the  district  court 
of  Oklahoma  county,  with  Instructions  to 
ascertain  the  amount  and  character  of  the 
separate  property  of  plaintiff,  and  award 
the  same  to  her,  and  then  allow  to  the  plain- 
tiff such  alimony  and  suit  money  as,  in  the 
Judgment  of  the  court,  may  be  reasonable. 

All  the  Justices  concur. 

'*°°°°°°"  (47  ow.  72) 

MEMPHIS  STEEL  CONST.  CO.  v.  HUTCHI 

SON.     (No.  5376.) 
(Supreme  Court  of  Oklahoma.    Marcli  30, 191S.) 

(Bvllahut  hy  the  Court.) 

1.  Affeai.  akd  Ebbob  «=»564— Making  and 
SsBviNG  Case- Madj!— Extension  of  Timb. 
An  order  extending  the  time  within  which 
to  make  and  serve  case-made  beyond  the  six- 
month  period  fixed  by  law  is  void. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,    Cent    Dig.    {$   2501-2506,   2555-2650; 


liJrror,    Uent    JJig. 
Dec.  Dig.  i8=>664.1 


2.  Appeai,  and  Ebbob  €=3566— Cask -Made— 
TiuE  TO  Sttogest  Amendments— Computa- 
tion. 

The  time  within  which  to  suggtest  amend- 
ments to  a  case-made  begins  to  run  after  the 
expiration  of  the  time  allowed  within  which  to 
make  and  serve  same,  and  not  after  the  actual 
service  thereof. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  2511-2514 ;  Dec.  Dig.  <8=> 
566.1 

Error  from  District  Court,  Washington 
County;    R.  H.  Hudson,  Judge. 

Action  beween  the  Memphis  Steel  Con- 
struction Company  and  W.  H.  Hutchison. 
From  the  Judgment  the  Construction  Compa- 
ny brings  error.    Dismissed. 

Sherman,  Veasey  &  O'Meara,  of  Tulsa,  foi 
plaintiff  in  error.  J.  C.  Dougherty,  of  Dew- 
ey, and  W.  B.  Allen,  of  BartlesvUle,  for  de- 
fendant In  error. 

HARDT,  3.  [1]  This  case  is  presented  on 
motion  to  dismiss  for  the  reason  that  the 
case-made  was  settled  and  certified  prior  to 
the  expiration  of  the  time  granted  to  sug- 
gest amendments.  It  appears  from  the  case- 
made  that  motion  for  a  new  trial  was  over- 
ruled on  January  27,  1013,  and  defendant 
given  00  days  to  make  and  serve  case-made, 
20  days  was  allowed  to  suggest  amendments, 
case-made  to  be  settled  and  signed  on  6 
days'  notice  in  writing  by  either  party.  Va- 
rious extensions  of  time  were  granted,  and 
on  June  25, 1913,  an  order  was  made  extend- 
ing the  time  30  days  from  the  1st  day  of  July, 
1913,  which  would  extend  the  time  beyond 
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the  6  months  fixed  by  law  In  whldi  petition 
in  error  and  case-made  must  be  filed  in  the 
Supreme  Court.  The  last  order  which  under- 
took to  extend  the  time  beyond  the  six-month 
period,  no  order  having  been  made  shorten- 
ing the  time  within  which  to  make  and  serve 
cajse-made,  was  a  nullity,  and  its  service  aft- 
er the  time  fixed  by  the  last  valid  order  was 
void.  Reed  v.  Wolcott,  40  Okl.  451,  139  Pac. 
318. 

[2]  It  la  contended  by  counsel,  however, 
that  by  serving  the  case-made  within  the  6 
months,  the  time  allowed  to  plalntiCr  to  sug- 
gest amendments  would  be  3  days  after  the 
date  of  the  service,  as  no  time  was  fixed  for 
the  suggestion  of  amendments  in  the  orders 
of  extension.  While  it  Is  true  that  the  orders 
of  extension  after  the  first  order  make  no 
mention  of  the  time  for  suggesting  amend- 
ments, we  think  it  is  not  necessary  to  pass 
upon  the  question  as  to  whether  tbe  time 
for  suggesting  amendments  would  be  3  days 
or  20  days,  for  the  reason  that,  under  the  de- 
cision of  this  court  in  Cummlngs  v.  Tate,  147 
Pac.  804  (not  yet  oflldally  reported),  the 
plaintiff  would  be  entitled  to  time  to  suggest 
amendments  after  the  expiration  of  the  time 
'fixed  for  serving  case-made,  and  not  after 
the  actual  service  thereof.  In  the  opinion 
of  the  court,  by  Mr.  Chief  Justice  Kane,  it 
Is  said: 

"The  rule  seems  to  be  that  the  defendant  in 
error  is  entitled  to  the  full  time  allowed  for  the 
Bugirestion  of  amendments  after  the  expiration 
of  the  time  allowed  for  making  and  serving  the 
case-made,  unless  be  waive  the  same." 

See,  also,  M.,  K.  &  T.  Ry.  Co.  t.  City  of 
Ft  Scott,  15  Kan.  435. 

For  the  reasons  stated,  the  motion  to  dis- 
miss is  sustained,  and  the  cause  is  dismissed. 
All  tbe  Justices  concur. 


(44  OU.  644) 

ADAMS  T.  FEIRGUSON.     (No.  3668.) 
(Supreme  Court  of  Oklahoma.    Jan.  9,  1915.) 

(Syllabiit  ly  the  Court.) 

1.  Pbinoipal   akd    Subktt   €=3l04  —   Dis- 
OBABOB  OF  SUBETT— Extension  ok  Time. 

An  extension  of  the  time  of  payment  of  a 
note  for  a  definite  period,  by  an  agreement  be- 
tween the  holder  and  the  principal  therein,  with- 
out the  consent  of  a  surety,  where  ttie  only 
consideration  for  the  extension  is  the  agree- 
ment of  the  principal  to  pay  the  same  rate  of 
interest  as  that  named  in  toe  note  for  the  period 
of  the  extension,  will  have  the  effect  of  discharg- 
ing the  surety  from  bis  obligation  to  pay  the 
note^ 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety.  (Jent  Dig.  j|  186-190,  193-195,  197- 
200;  Dec.  Dig.  <8=»104.] 

2.  Pbincipal   and    Sttbett   «=»108  —    Dis- 
CHABOK  —  Extension  of  Time  —  Consideba- 

TION— SOFFICIENCT. 

An  agreement  to  pay  Interest  for  the  time 
of  tbe  extension  is  a  sufficient  consideratlan  to 
support  the  contract  of  extension. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  f{  21S-218;  Dec.  Dig.  «=» 
106.] 


Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  C^ourt,  Greer  County; 
G.  A.  Brown,  Judge. 

Action  by  J.  J.  Adams  against  H.  M.  Fer- 
guson and  another.  Judgment  for  defend- 
ant Ferguson,  and  plaintiff  brings  error.  Af- 
firmed, 

A.'R.  Oarrett,  of  Mangum,  for  plalntUf  In 
error.  ^Hsinger,  Clay  k  Robinson,  of  Man- 
gum,  for  defendant  in  error. 

BREWER,  C.  The  plaintiff  in  error, 
Adams,  brought  this  snit  as  plaintiff  In  the 
court  below  against  tbe  defendant  in  error 
and  another  as  defendants,  to  recover  the 
amount  named  in  a  promissory  note.  The 
defendant  Lawrence  made  no  defense.  The 
defendant  Fferguson  filed  an  answer  In  wbidi 
he  admitted  that  he  signed  the  note,  but  al- 
leged that  he  signed  the  same  morely  as 
surety  for  Lawrence,  having  received  no 
part  of  the  proceeds,  and  that  this  fact  was 
known  to  the  plaintiff,  the  holder  thereof 
and  that  when  the  note  became  due  the 
plaintiff,  through  an  agreement  with  I/aw- 
rence,  the  principal  in  tbe  note,  for  a  suf- 
ficient consideration,  and  without  the  Imowl- 
edge  or  consent  of  Ferguson,  extended  ttie 
time  of  payment  of  the  note  for  a  definite 
period,  and  that  he  was  therefore  released 
and  discharged  from  liability  thereon. 

[1]  There  Is  no  controversy  here  over  the 
proposition  that  the  extension  of  a  promis- 
sory note,  by  an  agreement  made  between 
tbe  holder  and  the  principal,  for  a  suf&dent 
consideration,  and  for  a  definite  and  fixed 
period  of  time,  and  without  the  consent  of 
the  surety  theron,  will  have  the  effect  In  law 
of  discharging  the  surety.  Indeed,  while 
this  is  the  general  rule  of  the  common  law, 
it  is  also  embodied  in  a  statute  of  this  stat& 
Section  4170,  Rev.  L.  1910,  says: 

"A  person  secondarily  liable  on  the  instro- 
ment  is  discharged:    *    •    • 

"Sixtli:  By  any  agreement  binding  upon  the 
holder  to  extend  the  time  of  payment  or  to  post- 
pone the  holder's  right  to  enforce  the  instru- 
ment, unless  the  right  of  recoarse  against  such 
party  is  expressly  reserved." 

The  notes  in  suit  in  this  case  woe  executr 
ed  prior  to  the  passage  (rf  the  crtatnte  quot- 
ed above,  but  this  is  utterly  immaterial,,  tor 
the  reason  that  the  statute  mer^  enacts  a 
rule  very  graierally,  if  not  universally,  in 
force  In  both  this  country  and  Sngland.  1 
Brandt  on  Surety  and  Guaranty  (fiA  Ed.) 
376;  2  Daniel  on  Negotiable  Instnunents 
(5th  Eld.)  I  1812;  Plngrey  on  Suretyship  and 
Guaranty,  |  46;  Childs  on  Suretyablit  and 
Guaranty,  |  108;  82  (3ya  204  «t  aeq.;  27  A. 
&  B.  Ency.  480. 

[2]  The  elements  necessary  to  nnlte  in  or- 
der to  constitute  an  extension  wtaidi  will 
discbarge  the  surety  have  been  set  oat  by 
Mr.  Daniel,  in  his  work  on  Negotiable  In- 
struments (volume  2  [5th  Bd.]  |  1815),  aa 
being: 
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"First.  A  valid  consideration.  Second.  An 
agreement.  Third.  The  extension  must  be  for  a 
definite  time.  Fourth.  It  must  be  without  the 
consent  of  the  surety.  Fifth.  It  must  be  with- 
out reservation  of  remedy  aeainst  the  surety. 
And  sixth.  The  agreement  must  be  with  the 
principal  in  the  obligation." 

As  we  have  said,  tbere  is  no  controversy 
here  as  to  the  general  rule,  but  It  is  daimed 
by  the  plaintiff  that  one  of  the  elements 
necessary  to  make  a  valid  extension  is  lack- 
ing in  this  case.  The  precise  point  being 
made  that  the  extension  of  time  agreed  up- 
on between  the  bolder  and  the  principal  in 
the  note  had  no  consideration  to  support  It; 
80  the  question  for  our  decision  Is  reduced 
to  this:  Is  an  agreement  by  the  principal 
debtor  to  pay  during  the  period  of  an  ex- 
tension the  same  rate  of  interest  named  in 
the  obligation  a  sufficient  consideration  to 
support  an  extension  of  the  time  of  pay- 
ment? And  on  this  precise  question  there  is 
a  sharp  conflict  of  opinion.  Mr.  Daniel,  in 
his  work  on  Negotiable  Instruments  (5th 
Ed.,  I  1317a),  clearly  indicates  the  view  that 
It  would  not  be  sufficient.    He  says: 

"Whether  an  agreement  to  pa;  the  same  rate 
of  interest  will  support  the  stipulation  to  for- 
l>ear  is  a  question  on  which  authorities  differ. 
Some  consider  that  it  will,  others  that  it  wUl 
not,  which  latter  is,  as  we  think,  Uie  better 
opinion,  for  it  is  merely  a  promise  to  do  what 
the  party  is  already  bound  to  do." 

(The  editor  of  the  note  In  62  L.  R.  A.  [N. 
8.]  at  page  350  Is  authority  for  the  state- 
ment that  the  phrase  "as  we  think  the  bet- 
ter opinion"  has  been  left  out  of  the  sixth 
edition  of  the  above  work.) 

To  sustain  the  statements  of  the  text,  the 
author  dtes  a  line  of  opinions  supporting 
each  side  of  the  contention  which  any  one 
interested  in  a  critical  review  of  the  subject 
may  examine  for  themselves. 

The  author  of  Brandt  on  Suretyship  and 
Guaranty  argues  the  converse  of  this  propo- 
sition, and  seems  to  flatly  disagree  with  the 
position  taken  by  Mr.  Daniel.  In  volume  1 
(3d  Ed.)  {  38S,  that  author  not  only  states  his 
view,  but  gives  the  reasoning  upon  which  it 
proceeds  in  the  following  language: 

"If,  after  a  debt  bearing  interest  becomes  due, 
the  creditor  agrees  to  extend  the  time  of  pay- 
ment for  a  definite  period,  and  the  principal 
agrees  to  pay  the  same  rate  of  interest  the  debt 
would  otherwise  bear  for  that  time,  it  seems 
that  the  better  opinion  is  that  the  surety  is 
thereby  discharged.  The  reasoning  upon  which 
this  rule  is  founded  has  been  thus  well  express- 
ed: 'It  is  a  valuable  right  to  have  money  placed 
at  interert,  and  it  is  a  valuable  right  to  have 
the  privilege  at  any  time  of  getting  rid  of  the 

eiyment  of  interest  by  discharging  the  principal. 
y  this  contract  the  right  to  fiiterest  is  secured 
for  a  given  period,  and  the  right  to  pay  off  the 
principal  and  get  rid  of  paying  the  interest  is 
also  relinquished  for  such  period.  Here  then 
are  all  the  elements  of  a  binding  contract.'  Not- 
withstanding this  reasoning  seems  invincible, 
the  contrary  has  been  repeatedly  held;  the 
ground  upon  which  these  decisions  is  founded 
being  that  the  promise  of  the  principal  to  pay 
interest  for  the  extended  period  creates  no  addi- 
tional obligation  upon  him,  as  he  would  have 
been  obligM  to  pay  the  interest  without  any  new 
Bcreament  if  tot  time  had  been  given,     ^lis. 


however,  ignores  the  fact  that,  if  there  la  no  new 
agreement,  the  debtor  may  at  any  time  pay  the 
debt  and  stop  the  interest." 

Mr.  Pingrey,  In  his  small  volume  on  Sure- 
tyship and  Guaranty,  is  In  agreement  with 
the  last-named  authority,  and  therefore  op- 
posed to  the  views  of  Mr.  Daniel.  At  sec- 
tion 46  of  his  treatise  Mr.  Pingrey  says: 

"Where  the  interest  is  paid  in  advance,  or 
any  part  of  it,  this  is  a  sufficient  consideration 
for  the  forbearance.  But  another  question 
arises  whether  a  bare  promise  to  pay  mterest 
during  a  fixed  period  of  extension  stipulated  for 
is  a  sufficient  consideration.  The  weight  of 
authority  is  that  such  an  agreement  is  a  valu- 
able consideration.  It  is  a  valuable  right  on 
the  part  of  the  creditor  to  have  his  money  placed 
out  at  interest  and  it  is  a  valuable  right  on  the 
part  of  the  debtor  to  have  the  privilege  at  any 
time  of  getting  rid  of  the  payment  of  inteiwt 
by  discharging  the  debt  By  this  contract  of 
extension  Oxe  right  to  interest  is  secured  for  a 
given  period,  and  the  right  to  pay  off  the  debt 
and  get  rid' of  paying  interest  is  also  relinquish- 
ed for  such  period.  The  creditor  relinquishes 
his  right  to  demand  immediate  payment  and 
converts  the  debt  into  an  immatured,  interest- 
bearing  security,  and  the  debtor  relinquishes  his 
right  to  make  immediate  payment,  and  binds 
himself  to  pay  interest  for  the  time  specified,  in 
consideration  of  such  extension  on  the  part  of 
the  creditor." 

The  author  of  Chllds  on  Suretyship  and 
Guaranty  discusses  this  question  at  page 
179  of  his  work,  noting  the  fact  that  upon 
this  exact  point  the  authorities  differ,  but 
satisfles  himself  by  merely  calling  attention 
to  the  dividing  line  without  any  expression 
of  opinion  as  to  wherein  the  weight  of  au- 
thority or  of  reason  lies. 

The  conflict  in  the  authorities  on  the  point 
under  discussion  is  noted  in  32  Cyc.  at  page 
209,  and  numerous  cases  supporting  each 
view  are  dted  in  notes  8,  9,  10,  and  11. 
These  notes  are  extended  in  volume  40,  On- 
tury  Dig.  tit  "Principal  and  Surety,"  |  215. 
We  shall  not  set  out  the  cases  on  either  hand, 
but  will  say  that  we  have  examined  many  of 
them,  and  have  come  to  the  conclusion  that 
upon  the  question  the  authorities  are  about 
evenly  balanced,  but  that  the  better  reason- 
ing supports  the  view  that  an  extension  of 
a  note  to  a  definite  period,  by  agreement  be- 
tween the  holder  and  principal,  without  the 
consent  of  the  surety,  by  which  the  princi- 
pal agrees  to  pay  for  the  extended  period 
the  same  rate  of  interest  named  in  the  orig- 
inal undertaking,  has  the  effect  of  releasing 
the  surety  from  any  obligation  to  pay  the 
note.  We  think,  with  Mr.  Brandt  and  Mr. 
Pingrey,  that  the  right  to  have  Interest  for 
a  definite  iierlod  beyond  the  time  of  the  orig- 
inal contract  is  a  valuable  right  to  the  cred- 
itor. We  think  that  the  right  to  pay  off  the 
prindpal,  and  thns  relieve  himself  of  the 
payment  of  further  Interest,  Is  a  valuable 
right  to  the  man  who  owes  money.  We  can- 
not assent  to  the  doctrine  that  the  agree- 
ment of  the  debtor  to  continue  paying  in- 
terest for  six  months  or  a  year  longer  than 
required  by  his  original  obl^atlon  binds  him 
to  do  nothing  more  than  what  was  required 
of  him  in  his  original  undertaking.    A  case 
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can  be  easily  conceived  of  where  the  debtoi 
would  stand  in  great  need  of  a  short  exten- 
Hlon,  and,  to  obtain  It,  would  bind  himself 
to  pay  Interest  for  a  much  longer  time  than 
he  needed,  and  yet  the  exigencies  of  the  case 
might  require  that  he  do  so. 

There  Is  nothing  in  the  point  really  de- 
cided In  the  case  of  Maker  v.  Taft,  41  OkL 
C63,  139  Pac.  970,  62  U  R.  A.  (N.  S.)  328, 
which  conflicts  with  the  views  at  which  we 
have  arrived.  In  that  case  a  payment  had 
been  made  on  the  note  after  its  maturity  of 
a  sum  less  than  the  Interest  then  due  on  It, 
and  It  was  held  that  this  was  not  a  consider- 
ation sufficient  to  support  a  claimed  exten- 
sion of  time;  but  this  Is  a  very  different 
proposition.  Practically  all  of  the  authorities 
hold  that  the  mere  payment  of  interest  al- 
ready due,  or  a  part  payment  of  principal 
already  due,  will  not  be  a  consideration  suf- 
ficient to  support  an  extension  of  time;  but 
a  payment  of  a  part  of  the  principal  before 
it  is  due  will  be.  So  may  the  payment  of 
Interest  In  advance,  to  cover  the  period  of 
an  extension,  be  sufficient  consideration  for 
it.  In  fact,  on  these  various  phases  of  tlie 
subject  there  Is  but  slight  conflict  in  the  au- 
thorities. 

In  a  voluminous  topical  note  to  Lahn  v. 
Koep  and  Maker  v.  Taft,  52  U  B.  A.  (N.  S.) 
commencing  at  page  331,  the  editor  collects 
many  authorities  and  expresses  the  same 
view  taken  here  on  the  exact  ix>lnt  which 
was  the  only  point  discussed  In  Lahn  v. 
Koep. 

The  trial  Judge  in  this  case  discharged  the 
surety,  and  to  do  this  be  necessarily  held 
In  line  with  the  views  herein  expressed. 
We  think  it  was  a  correct  holding  and  that 
the  exceptions  brought  here  should  be  over- 
ruled, and  the  case  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(47  Okl.  97) 

BOORIGIE   BBOS.   v.   BAINET-DAVIS 

MEBCANTILB  CO.    (No.  7190.) 

(Supreme  Court  of  Oklahoma.     April  6,  1916.) 

(8vnat»i$  by  the  Court.) 

1.  Appeax  and  Erbok  «=3838— Pboceedimos 
IN  Ebbob— Time  fob  Commencino. 

Under  section  1,  c.  IS,  Sess.  Laws  1010-11, 
proceedii^gs  in  error  in  this  court  must  be  com- 
menced within  six  months  from  the  date  of  the 
rendition  of  the  judgment  appealed  from. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  1879-1882,  3057;  Dec.  Dig. 
«s»33&] 

2.  Afpeal  ANn  Ebbob  «=>494— Decisions  Ap- 
pealable—Final  Judgment— Dismissal. 

Where  the  record  discloses  do  final  judg- 
ment, there  is  nothing  upon  which  to  base  an 
appeal  to  this  court,  and  an  attempted  appeal 
upon  a  record  which  fails  to  show  a  final  judg- 
ment will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  f!  2285,  2286;  Dec  Dig.  «=» 
494.] 


Elrror  from  County  Court,  (Therokee  (boun- 
ty; E.  C.  McMichael,  Judge. 

Action  by  Rainey-Davls  Mercantile  Com- 
pany against  Boorlgie  Bros.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Ap- 
peal dismissed. 

J.  D.  Cox,  of  Tahlequah,  for  plaintiffis  in 
error.  Burkhead  &  Foreman,  of  Talilequah, 
for  defendant  In  error. 

BROWN,  J.  TbiB  is  an  appeal  from  a 
judgment  rendered  by  the '  county  court  of 
Cherokee  county.  The  defendant  In  error  has 
filed  motion  to  dismiss  the  appeal  on  various 
grounds,  among  whidi  Is  that  the  petition 
in  error  was  not  filed  in  this  court  within  six 
months  from  the  date  of  rendition  of  the 
Judgment  appealed  from.  An  examination  of 
the  record  discloses  that  the  only  Judgment 
shown  therein  was  rendered  April  16,  1914. 
On  the  following  page  of  the  record  appears 
a  motion  for  new  trial,  which  also  bears  no 
filing  mark  of  any  kind,  and  nowhere  In  the 
record  appears  any  order  of  the  court  acting 
on  said  motion. 

[1]  The  Judgment  rendered  on  April  16, 
1914,  as  aforesaid,  is  evidently  the  Judgment 
upon  which  this  appeal  is  based.  The  peti- 
tion in  error  herein  was  filed  in  this  court 
March  2,  1915,  practically  10  months  after 
the  rendition  of  said  Judgment,  and  under 
section  1,  c.  18,  Sess.  Laws  1910-11,  the  time 
for  filing  proceedings  In  error  in  this  court 
Is  limited  to  six  months  from  the  rendition 
of  the  judgment  appealed  from. 

[2]  The  appeal  will  have  to  be  dismissed  on 
the  ground  the  petition  in  error  was  not  filed 
in  this  court  within  the  time  allowed  by 
law  if  the  judgment  of  April  16,  1914,  la  the 
Judgment  appealed  from,  and  if  the  motion 
for  new  trial  shown  In  the  record  was  filed 
and  not  acted  upon,  then  there  Is  no  final 
judgment  upon  which  to  base  this  appeal,  and 
the  same  would,  in  that  event,  have  to  be  dis- 
missed. 

For  the  reason  stated  the  appeal  is  dismiss- 
ed. AU  tlie  Justices  concur,  except  EANB, 
C.  J.,  not  participating. 


(i7  Okl.  98) 
WALCHEB  V.  BURFORD  et  aL  (No.  697&) 
(Supreme  Court  of  Oklahoma.    April  6,  1915.) 

(BvUabu*  hn  the  Oourt.) 

Appkai.  and  Ebbob  9s>611— Reoobd— Skitlb- 

MBNT  of  Casb-Madb— Notice. 

The  record  mast  show  service  of  notioi 
of  time  and  place  of  settlement  of  case-made  on 
all  defendants  in  error,  or  waiver  of  same,  and 
suggestion  of  amendments,  or  that  all  parties 
were  present  at  the  settlement  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2319-2m;  Dec.  Dig.  «=> 
511.] 

Error    from    District    C!onrt,    Oklahoma 
County;   John  J.  Carney,  Judge. 
Action  between  C.  T.  Walcher  and  W.  B. 
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Burford,  as  president  and  director  of  the 
Oil  Mats  I^nd  Company,  a  corporation,  aud 
utUers.  From  tlie  judgment,  WalcUer  brings 
error.    Dismisiied. 

Gustave  A.  Erlxon,  of  Guthrie,  for  plain- 
tiff lu  error.  Erwln  &  Erwln,  of  Wellston, 
for  defendants  in  error. 

HARDY,  J.  PlainUft  in  error  seeks  to  re- 
verse an  order  of  tlie  district  court  of  Okla- 
homa county  dismissing  bis  action  against 
defendants  In  error,  entered  on  tlie  ISth  day 
of  August,  1914.  An  order  was  made  allow- 
ing 60  days  to  prepare  and  serve  case-made, 
10  days  additional  for  amendments,  and  re- 
quiring same  to  be  settled  upon  5  days'  no- 
tice; and  the  matter  is  now  presented  on 
motion  to  dismiss. 

It  appears  that  one  Fred  Ptak  was  a  de- 
fendant in  the  original  suit,  and  tliat  case- 
made  was  served  upon  him,  as  shown  by  his 
acknowledgment  of  service;  but  nowhere  in 
the  record  does  it  appear  that  notice  of  the 
time  and  place  of  settlement  was  ever  served 
on  him,  or  tliat  he  waived  such  notice  or 
suggested  any  amendments,  or  v^as  present 
either  in  person  or  by  counsel,  at  the. settle- 
ment thereof;  and,  inasmuch  as  a  reversal 
of  the  order  of  dismissal  would  affect  him 
the  same  as  any  other  defendant,  be  was  a 
necessary  party  and  the  failure  to  serve  no- 
tice of  the  time  and  place  of  settlement  upon 
said  defendant  is  fatal  to  the  Jurisdiction  of 
tliis  court  Wood  v.  Jones  et  al.,  32  Okl.  640, 
122  Pac.  678;  Thompson  et  al.  v.  Fulton,  29 
Okl.  700,  110  Pac.  244;  Harrison  v.  Penny, 
28  Okl.  623,  114  Pac.  734;  Safford  et  aL  v. 
Turner,  53  Kan.  728,  37  Pac.  121;  Bridge  Co. 
V.  Fowler,  55  Kan.  17,  39  Pac.  727. 

The  petition  in  error  is  therefore  dismiss- 
ed. All  the  Justices  concur,  except  KAME, 
C.  J.,  not  participating. 


(47  Okl.  100) 

CREECH  ▼.  CHICAGO,  R.  I.  *  P.  RT.  CO. 

(No.  4824.) 

(Supreme  Court  of  Oklahoma.    April  6,  1015.) 

(BvUahut  hv  the  Court.) 

1.  Appeal  and  Error  «=>562— Assiqnmints 
OF  Error— Questions  of  Fact— Dismissal. 

Where  the  only  assignments  of  error  call 
for  a  review  of  questions  of  fact  not  arising  u^- 
on  the  pleadings,  and  the  petitiom  In  error  fails 
to  assign  as  error  the  overruling  of  motion  for 
new  trial,  the  appeal  will  be  dismissed. 

fEi,  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  DI5.  {{  1960,  1961,  8282-3284; 
Dec.  Dig.  <e=>362.] 

2.  Appeal  ahd  Ebbob  €=3362— Petition  in 
Kbbob— Amendment. 

After  expiration  of  the  statutory  time  al- 
lowed for  filing  petition  in  error  in  this  court, 
it  cannot  be  amended,  setting  up  new  and  dis- 
tinct assignments  of  error. 

FEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Die.  U  1960,  1061,  82&.S281; 
Dec.  Dig.  «=»862.1 


Error  from  Superior  Court,  Grady  County ; 
Will  Linn,  Judga 

Action  by  Charles  Creech  against  the 
Chicago,  liock  Island  &  Pacific  Hallway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Appeal  dismissed. 

F.  E.  Riddle,  of  Chickaslia,  for  plaintiff  in 
error.  C.  O.  Blake,  R.  J.  Roberts,  W.  H. 
Moore,  J.  G.  Gamble,  and  K.  W.  Shartel,  all 
of  El  Reno,  for  defendant  in  error. 

BROWN,  J.  [1]  Judgment  was  rendered 
in  tills  case  in  the  superior  court  of  Grady 
county  May  9,  1912,  from  which  the  plaintiff 
brings  error  to  tills  court.  The  petition  in 
error  recites  the  following  assignments: 

"(1)  That  the  trial  court  erred  in  sustaining 
the  demurrer  of  the  defendant  in  error  to  the 
testimony  and  evidence  of  plaintiff  and  render- 
ing judgment  in  favor  of  said  defendant  in  er- 
ror and  against  plaintiff  in  error,  dismissing  said 
petition  in  favor  of  said  defendant  in  error.  (2) 
That  the  decision  and  judgment  of  the  court 
is  contrary  to  law.  (3)  Error  of  the  court  in 
excluding  certain  testimony  offered  by  the  plain- 
tiff, on  objection  of  the  defendant,  as  shown 
from  the  case-made,  to  which  plaintiff  excepted." 

It  Is  clear  that  for  the  purpose  of  con- 
sidering the  above  assignments  there  must 
have  been  first  filed  a  motion  for  new  trial 
and  the  overruling  thereof  assigned  as  error. 
This  to  not  done. 

[21  Plaintiff  in  error  asks  to  be  permitted 
to  amend  his  petition  in  error  in  this  respect, 
but  since  more  than  six  months  have  expired 
since  the  rendition  and  entry  of  the  Judg- 
ment appealed  from,  this  cannot  be  done. 
Turner  v.  First  National  Bank,  40  Okl.  498, 
139  Pac.  703;  Ardmore  Oil  &  MilUng  Co.  v. 
Doggett  Grain  Co.,  32  Okl.  280,  122  Paa  241. 

For  the  reasons  stated,  the  appeal  must  b« 
dismissed.  All  the  Justices  concur,  except 
KANE,  C.  3.,  not  participating. 

°°"  (47  Okl.  101) 

INLAND  COMPRESS  CO.  et  aL  v.  LEE, 
Public  Weigher.    (Na  6017.) 

(Supreme  Coart  of  Oklahoma.    April  6,  1916.) 

(Syllahut  hy  the  Court.) 

1.  Weights  and  Measures  @=8— Right  to 
Weigh  Cotton— Competition  with  Pub- 
lic Weigher. 

A  compress  company,  liaving  a  storage 
yard  in  connection  with  its  compress,  is  not 
prohibited  by  the  provisions  of  chapter  16,  art. 
15,  S§  1738-1749,  Rev.  Laws  1910,  relating  to 
the  office  of  public  weigher,  from  weighing  cot- 
ton brought  to  it  and  left  with  it  for  storage, 
and  charging  25  cents  per  bale  storage  there- 
on to  the  purchaser  or  owner  thereof  at  the 
time  the  cotton  is  shipped  out,  when  such  charge 
is  in  good  faith,  and  not  for  the  purpose  of  ob- 
taining cotton  to  weigh,  or  otherwise  to  compete 
with  the  public  weigher. 

fEd.  Note. — For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  f  10;  Dec  Dig.  «=38.] 

2.  Weights  and  Measubbs  «=>8— Right  to 
WEioa  CoTTon— Compbesb  (Domfant. 

It  is  not  unlawful  for  a  compress  com- 
pany or  its  agents  to  weigh  without  charge  cot- 
ton brought  to  it  with  request  that  it  be  weigh- 
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ed,  provided,  Bnch  compress  company  or  its 
agents  are  in  no  wise  interested  as  dealer  or 
specnlator  in  tbe  sale  or  purchase  of  cotton 
sold  by  weight;  and  an  injunction  will  not  lie 
at  the  instance  of  the  county  weigher  to  pre- 
vent such  weighing  by  the  said  company  or  its 
agents. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  {  10;    Dec.  Dig.  «=>8.] 

Error  from  District  Court,  Bryan  County; 
Jesse  M.  Hatchett,  Judge. 

Injunction  by  Ben  Lee,  Public  Weigher, 
against  the  Inland  Compress  Company  and 
others.  Judgment  for  plalntlfT,  and  defend- 
ants bring  error.  Reversed,  and  case  dis- 
missed. 

Keaton,  Wells  &  Johnston,  of  Oklahoma 
City,  and  Utterback,  Hayes  &  MacDonald,  of 
Durant,  for  plalntiCTs  In  error.  Hatchett  & 
Ferguson,  of  Durant,  for  defendant  In  error. 

BROWN,  J.  This  action  was  brought  by 
defendant  In  error  in  the  district  court  of 
Bryan  county  against  tbe  plaintiffs  in  error 
to  enjoin  plaintiffs  in  error  from  weighing 
cotton  for  the  pubUc  in  said  county.  Refer- 
ence to  the  parties  here  will  be  in  the  relation 
they  occupied  in  the  trial  court,  viz.,  defend- 
ants here  as  plaintiffs  and  plaintiffs  here  as 
defendants.  In  his  petition  plaintiff  alleged 
lie  was  the  duly  elected,  and  acting  public 
weigher  In  Bryan  county,  and  as  such  entitled 
to  charge  and  receive  tbe  statutory  fees  for 
weighing  articles  as  public  weigher  in  said 
county,  and  that  it  was  unlawrful  for  any 
other  person  therein  to  weigh  cotton  for  the 
public  therein.    It  is  further  alleged: 

"Plaintiff  further  states  that,  notwithatanding 
the  fact  that  the  defendants,  Inland  Compress 
Company,  Tom  Clark,  and  J.  E.  Wlmsatt,  are 
neither  the  public  weigher  nor  the  authorized 
deputies  of  the  public  weigher  of  Bryan  county, 
Okl.,  and  make  no  claim  or  pretense  that  they 
are  such,  nevertheless  said  defendants  are  now, 
and  for  several  days  past  have  t>een,  constantly 
and  daily  weighing  cotton  at  Durant,  OkL,  for 
numerous  persons,  and  either  exacting,  receiv- 
ing, and  collecting  charges  therefor  directly  or 
indirectly,  or  weighing  the  same  for  the  purpose 
of  securing  the  storage  thereon,  in  violation  of 
the  statutes  of  this  state  and  the  rights  of  this 
plaintiff;  that  said  defendants  have  been  and 
are  now  daily  engaged  in  competition  with  the 

Enblic  weigher  and  his  deputies  in  tbe  city  of 
*urant,  Okl.;    that  they  have  diverted  and  are 
diverting  a  large  amonnt  of  business  from  said 

Sublic   weigher   at    Durant,   in   Btyan   county, 
kl.,  unremunerative.    •    •    •  " 

Plaintiff  prays  that  defendants  be  enjoined 
from  weighing  any  cotton  in  said  county. 
Tbe  defendants  answered  as  follows: 

"Defendants  admit  that  neither  of  them  is  the 
duly  authorized  deputy  of  the  said  Ben  Lee; 
they  admit  that  tbe  said  Tom  Clark  and  J.  E. 
Wimsatt  are  agents  and  employes  of  the  In- 
land Compress  Company,  and  say  that  the  In- 
land Compress  Company  is  in  the  compressing 
business  at  Durant,  Okl.,  and  run  in  connection 
with  their  business,  as  is  necessary,  a  cotton 
yard,  where  the  bales  of  cotton  are  stored  pre- 
paratory to  compressing;  that  they  have  been 
and  are  now  weighing  such  cotton  ils  is  brought 
there  for  storage,  preparatory  to  compressing; 
but  deny  that  they  are  in  competition  with  the 
public  weigher  end  his  deputies  in  the  dty  of 


Durant,  OkL;  they  state  that  they  weigh  the 
cotton  that  is  brought  there  and  do  not  charge 
anything  therefor;  that  the  only  charge  they 
make  is  25  cents  storage,  and  this  is  collected 
when  the  cotton  is  shipped,  from  the  person  for 
whom  tbe  compressing  and  shipment  is  made." 

The  undisputed  evidence  shows  the  defend- 
ants maintained  a  cotton  yard  ta  connectloa 
with  their  compressing  business,  in  which 
they  received  and  stored  all  cotton  brought 
for  the  purpose  of  being  compressed,  and  that 
the  only  charge  made  was  26  cents  per  bale, 
charged  as  storage  and  collected  when  tbe 
cotton  was  shlpi)ed  out,  and  from  the  person 
or  persons  for  whom  the  compressing  and 
shipping  was  done.  There  was  no  evidence 
that  any  of  the  defendants  ever  claimed  or 
pretoaded  to  be  ofiSdal  public  weighers,  but 
the  compress  company  weighed  all  cotton 
brought  to  them,  and  which'  they  were  re- 
quested to  weigh,  whether  the  same  was  left 
or  stored  with  them  or  not,  bat  made  no 
charge  for  weighing  any  cotton  not  left  with 
them  for  storage  or  compressing.  No  charge 
was  made  against  the  producer  or  seller  of 
cotton  weighed  by  the  compress  company  un- 
less he  left  it  with  tlie  company  for  compress- 
ing and  was  also  the  owner  or  shipper  of  the 
cotton  at  the  time  the  same  was  ordered  out, 
in  which  event  he  was  charged  26  cents  per 
bale  as  storage  the  same  as  other  owners  or 
shippers.  By  the  judgment  of  the  trial  court 
the  defendants,  and  each  of  them,  were  per- 
petually enjoined  and  restrained  from  weigh- 
ing any  cotton  for  the  public,  and  from  hold- 
ing themselves  out  as  public  weighers  In 
Bryan  county.  The  case  comes  to  os  upon 
error  prosecuted  by  the  defendants  below  on 
six  assignments  of  error,  the  substance  of 
which  is  that  tbe  Judgment  of  the  trikl  court 
Is  not  sustained  by  and  is  contrary  to  the 
evidence,  and  contrary  to  law.  CouncU  for 
plaintiffs  in  error  treat  all  their  assignments 
together,  and  we  will  likewise  consider  them. 

[1 , 1]  The  only  questions  for  our  determina- 
tion are:  First,  under  the  law  of  Oklahoma 
as  it  existed  at  tbe  time,  did  the  compress 
company,  having  a  storage  yard  in  connection 
with  its  compress,  have  a  right  to  weigh  all 
cotton  brought  to  it  and  left  with  it  for  com- 
pressing and  to  charge  the  purchaser  or 
owner  thereof,  at  tbe  time  the  same  is  order- 
ed or  shipped  out,  26  cents  per  bale  as  storage 
on  said  cotton?  And,  second,  was  it  unlaw- 
ful tor  said  compress  company  and  its  em- 
ployes to  weigh  without  charge  all  other  cot- 
ton brought  to  it  with  request  that  it  weigh 
the  same?  The  law  of  Oklahoma  In  force  at 
the  time  plaintiffs  action  was  brought,  and 
at  the  dtite  of  the  commission  of  the  acts 
complained  of,  is  found  in  Rev.  Laws  Okl. 
1910,  II  1738  to  1749,  inclusive.  Section  1738 
defines  the  qualifications  of  the  public  weigh- 
er. Section  1739  provides  that  he  shall  give 
bond  to  the  county  In  which  he  is  appointed 
or  elected.  Section  1740  authorizes  the  ap- 
pointment of  deputies  by  the  public  weigher 
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and  for  bonds  to  be  given  by  such  deputies, 
and  requires  them  to  keep  a  record  of  their 
transactions  as  such  officers.  Section  1741 
requires  the  public  weigher  to  keep  his  office 
at  the  county  seat,  and  that  his  office  shall 
be  procured  and  maintained  by  him  at  his 
own  expense,  together  with  all  books  and 
stationery  necessary  to  be  used  therein,  and 
also  provides  that  he  shall  procure  all  scales 
necessary  or  used  by  him  in  the  conduct  of 
his  office.    Section  1742  provides  as  follows: 

"It  shall  be  the  duty  of  the  sheriff  of  each 
county,  in  person  or  by  his  regular  deputiea,  to 
inspect  and  test  all  scales  used  by  the  public 
weighei,  or  any  deputy  weigher,  and  such  scales 
shall  be  tested  with  the  United  States  standard 
weights:  and  such  sheriff  shall  place  his  seal 
upon  all  such  tested  scales,  at  a  conspicuous 
place,  which  seal  shall  be  prima  facie  evidence 
of  such  test,  and  such  test  shall  be  made  once 
each  three  months,  upon  all  scales  so  used. 
Said  sheriff  shall  make  a  report  hi  writing,  set- 
ting forth  the  date  of  such  test,  the  result  there- 
of, and  specifying  the  scales  so  tested,  together 
with  the  name  of  the  public  weigher  or  deputy 
weigher  using  such  scales,  and  where  the  same 
are  located.  •  •  •  Provided  further,  that  the 
sheriff  or  his  deputy  shall  have  the  same  author- 
ity for  regulating  all  scales^  either  public  or  pri- 
vate, if  they  be  used  to  weigh  for  the  public  ei- 
ther with  or  without  hire." 

Section  1743  provides  as  follows: 
"It  shall  be  the  duty  of  every  public  weigher, 
or  deputy  weigher,  within  his  county,  to  re- 
ceive, inspect  and  weigh,  according  to  the  stand- 
ard weights  of  the  United  States^  all  cotton, 
grain  of  every  kind,  live  stock,  hay,  cotton 
seed,  coal,  wood,  broom  com  and  all  other  farm 
products  sold  by  weight,  and  such  articles  shall 
be  weighed  by  such  weigher  in  the  order  in 
which  they  are  received,  and  he  shall,  at  the 
time  of  such  weighing,  make  a  record  in  dupli- 
cate form,  either  upon  a  stub  attached,  or  by  a 
carbon  duplicate  sheet,  such  records  to  be  in  a 
binding  and  kept  for  future  referoice.  Such 
record  shall  contain  a  statement  as  to  the  arti- 
cle, its  gross  and  net  weight,  its  condition  and 
the  date  of  its  weighing,  together  with  the  de- 
scription of  any  marks,  brands  or  other  pecu- 
liarity essentliQ  to  the  complete  description 
thereof.  A  copy  of  such  entry  shall  be  furnish- 
ed the  person  applying  for  such  weights.  Said 
statement  of  the  record  of  each  weight  shall  be 
signed  by  the  official  weigher,  and  all  such 
weights,  when  so  made  by  the  public  weigher, 
shall  be  taken  as  the  legsil  weight  of  any  com- 
modity mentioned  in  this  section." 

Section  1744  provides  that  the  books  and 
records  of  the  county  weigher  and  his  dep- 
uties shall  at  aU  times  be  open  to  inspection 
of  any  cltlssen. 

Section  1746  provides  as  follows: 

"The  purchaser  of  an  article,  weighed  upon 
the  oflicial  scales  of  any  public  weigher  or  oep- 
nty  weigher,  shall  receive  and  accept  such 
wd«ht8  as  official  and  correct,  and  no  person, 
not  a  public  weigher  or  deputy,  shall  hold  him- 
self ont  as  such :  Provided,  that  nothing  herein 
shall  prevent  the  purchaser  and  seller  of  cot- 
ton or  other  product  from  agreeing  upon  the 
proper  dockage  of  the  cotton  or  article  sold, 
which  may  be  net.  Mo  person  shall  be  appoint- 
ed as  a  county  weigher  or  deputy  weigher  or 
tceigh  for  the  pubUo  who  is  in  any  wise  inter- 
ested as  a  dealer  or  speculator,  or  as  an  agent  or 
employ^  of  any  firm,  company  or  corporation, 
in  the  sale  or  purchase  of  cotton,  grain,  live 
stock,  bay,  cotton  seed,  coal,  broom  com,  and 
all  ouer  farm  products  sold  by  weight." 


Section  1746  relates  to  the  wetghlng  of  cat- 
tle only. 

Section  1748  authorizes  any  person  to 
weigh  his  own  products  and  provides  that 
the  act  shall  not  be  construed  to  require  the 
weighing  of  vegetables,  poultry,  eggs,  or  dairy 
products. 

Section  1749  provides  as  follows: 

"Any  public  weigher  or  deputy  weigher  violat- 
ing any  of  the  provisions  of  this  article,  or 
refusing  to  receive  and  weigh  any  commodity 
herein,  or  who  incorrectly  weighs  the  same, 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  fined  not  less  than  ten 
dollars  nor  more  than  one  hundred  dollars,  in 
the  discretion  of  the  court ;  he  may  be  removed 
from  office ;  and  any  person,  either  a  pnrdiaser 
or  a  dealer,  in  any  of  the  commodities  weighed 
upon  such  private  scales  who,  with  Intent  to 
cheat  or  defraud  any  person,  firm  or  corporation 
with  plates,  sand  packs,  false  packs  or  water 
packs  in  cotton,  uses  any  device,  trick,  or 
scheme  for  the  purpose  of  obtaining  false  weights 
to  his  advantage,  or  to  the  disadvantage  of  any 
person,  firm  or  corporation,  and  every  ginner 
of  cotton  or  any  other  person  who  is  a  party 
to  such  defrauding,  shall  be  deemed  guiltv  of 
a  misdemeanor,  and  upon  conviction  shall  be 
fined  in  any  sum  not  less  than  ten  dollars  nor 
more  than  one  hundred  dollars.  *  •  •  Any 
person,  firm  or  corporation  who,  in  violation 
of  the  provisions  of  this  article,  weighs  any  of 
the  products  mentioned  herein  for  other  persons, 
and  who  exacts  or  receives  any  charges,  there- 
for, shall  be  deemed  Kuilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  not  less  than 
ten  nor  more  than  one  hundred  dollars:  Pro- 
vided, however,  that  any  person,  firm  or  cor- 
poration may  weigh  any  product  for  any  otiier 
person,  if  such  person,  firm  or  corporation  so 
weighing  is  a  bona  fide  purchaser  of  such  prod- 
uct; but  no  charges  shall  be  made  or  received 
for  such  weighing  under  the  penalty  aforesaid." 

It  will  be  seen  that  from  the  provisions  of 
the  statutes  above  referred  to  that  the  sherUf 
or  his  deputy  whose  duty  It  is  to  Inspect  and 
test  all  scales  used  by  the  public  weigher,  or 
any  deputy  wdgher,  "shall  have  the  same 
authority  for  regulating  all  scales,  either 
public  or  private,  If  they  be  used  to  weigh 
for  the  public,  either  with  or  without  hire." 
Section  1742.    And  further: 

"The  purchaser  of  an  article,  weighed  upon 
the  official  scales  of  any  public  weigher  or  dep- 
uty weigher,  shall  receive  and  accept  sudi 
weights  as  official  and  correct,  and  no  person, 
not  a  public  weigher  or  deputy,  shall  bold  him- 
self out  as  such  :  Provided,  that  nothing  herein 
shall  prevent  the  purchaser  and  seller  at  cotton 
or  other  product  from  agreeing  upon  the  prop- 
er dockage  of  the  cotton  or  articles  sold,  whiot 
may  be  net  No  person  shall  be  appointed  as 
a  county  weigher  or  deputy  weigher  or  loetgh 
for  tk«  puhUo  who  is  in  any  wise  interested  as 
a  dealer  or  speculator,  or  as  an  agent  or  em- 
ploy£  of  any  'firm,  company  or  corporation,  in 
the  sale  or  purchase  of  cotton,  grain,  Uve  stock, 
hay,'  cotton  seed,  coal,  broom  com,  and  all  other 
farm  products  sold  by  weight"     Section  1745. 

In  section  1743  it  Is  provided  the  pnbllo 
weigher  and  bte  deputies  at  the  time  of 
weighing  cotton  or  other  commodities  therein 
mentioned  shall  make  a  duplicate  record 
thereof  which  shall  contain  a  statement  de- 
scribing the  article  stating  Its  gross  and  net 
weight,  date  of  weighing,  marks,  and  brands 
thereon,  etc.,  and  shall  fnmlsh  the  party  or 
person  nj/isiylitx  for  said  weight  a  copy  there- 
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of  signed  by  him  offldally,  and,  provided, 
further: 

"And  all  such  weights,  when  so  made  by  the 
public  weigher,  shall  be  taken  as  the  legal 
weight  of  any  commodity  mentioned  in  this  sec- 
tion." 

It  is  also  provided  In  section  1749  that 
any  person,  either  a  purchaser  or  dealer  In 
any  of  the  commodltleB  weighed  upon  private 
Dcales — 

''who,  with  intent  to  cheat  or  defraud  any  per- 
son, hrm  or  corporation  with  plates,  sand  packs, 
false  packs  or  water  packs  in  cotton,  uses  any 
device,  trick  or  scheme  for  the  purpose  of  obtain- 
ing false  weights  to  his  advantage,  or  to  the 
disadvantage  of  any  •  •  •  firm  or  corpo- 
ration, and  every  ginner  of  cotton  or  any  other 
person  who  is  a  party  to  such  defrauding,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  fined  in  any  sum  not  less 
than  ten  nor  more  than  one  hundred  dollars." 

And  in  said  section  1749,  it  is  further  pro- 
vided: 

"Any  person,  firm,  or  conporation  who,  in  vio- 
lation of  the  provisions  of  this  article,  weighs 
any  of  the  products  mentioned  herein  for  other 
persons,  and  who  exacts  or  receives  any  charges 
therefor,  shall  be  deemed  guilty  of  a  misdemean- 
or, and  upon  conviction  shall  be  fined  not  less 
than  ten  nor  more  than  one  hundred  dollars: 
Provided,  however,  that  any  person,  firm  or  cor- 
poration may  weigh  any  product  for  any  other 
person,  if  such  person,  firm  or  corporation  so 
weighing  is  a  bona  fide  purchaser  of  such  prod- 
uct; but  no  charires  shall  be  made  or  received 
for  such  weighing  under  the  penalty  aforesaid." 

Under  these  provisions  of  the  statute  no 
person  other  than  a  public  weigher  or  hia 
deputy  is  authorized  to  hold  tiimself  out  as 
such  or  to  charge  or  to  receive  pay  for  cot- 
ton or  other  products  weighed  for  other  per- 
sons. But  we  think  it  is  within  the  contem- 
plation of  the  law  that  persona  not  holding 
themselves  out  as  public  weighers  may,  with- 
out pay,  weigh  cotton  or  such  other  products 
upon  their  private  scales  for  third  persons 
when  requested  so  to  do. 

Counsel  for  defendants  in  error  appear  to 
construe  section  1743,  which  provides  that  it 
shall  be  the  duty  of  every  public  weigher,  or 
deputy  weigher,  within  his  county,  to  receive, 
inspect,  and  weigh,  according  to  the  standard 
weights  of  the  United  States,  all  cotton, 
grain  of  every  kind,  live  stock,  etc.,  "as  ccm- 
ferrlng  upon  the  public  weigher  and  his  depu- 
ties the  exclusive  right  to  weigh  all  such 
products  for  market  in  the  county,"  but  ^  we 
cannot  agree  with  this  contention.  We  think 
the  efTect  of  this  section  of  the  statute  Is  to 
require  the  public  weigher  and  his  deputies 
to  weigh  and  otherwise  comply  with  the 
provislcms  of  said  section  as  to  all  products 
and  articles  tendered  him  for  the  purpose  of 
being  weighed  and  with  a  request  so  to  do. 
To  give  the  section  any  other  construction 
would  bring  it  in  direct  conflict  with  other 
provisions  of  the  statute  authorizing  persona 
to  weigh'  their  own  products  and  require  of 
the  public  weigher  an  impossibility,  to  wit, 
to  weigh  articles  that  never  came  to  him. 

There  was  no  evidence  tending  to  show  the 


compress  company  or  either  of  fbe  defend- 
ants held  themselves  out  as  public  weighers, 
or  were  in  any  wise  interested  as  a  dealer  or 
speculator,  or  as  agent  or  employ^  of  any 
firm,  company,  or  corporation  in  the  sale  or 
purchase  of  cotton,  or  of  any  farm  products 
sold  by  weight,  or  that  the  defendants  were 
guilty  of  fraud  in  charging  for  storage  only 
as  a  means  to  get  cotton  to  weigh  or  to  oth- 
erwise compete  with  plainttfTs.  The  law  cre- 
ating a  public  weigher  waa  evidently  in- 
tended for  the  benefit  and  protection  of  the 
producers  of  farm  products,  and  not  to  create 
a  remunerative  office,  and  it  appears  from 
the  uncontroverted  evidence  in  the  case  the 
rule  adopted  by  the  compress  company  and 
the  defendants  was  highly  beneficial  to  such 
producers  to  the  extent  that  they  were  there- 
by saved  the  expense  of  10  cents  a  bale  for 
cotton  sold  or  weighed  at  the  compress,  and 
tliat  all  charges  on  cotton  sold  and  left  at 
the  compress  were  charged  and  collected 
from  purchasers,  at  least  In  so  far  as  the 
compress  company  and  the  defendants  were 
concerned.  There  Is  evidence  that  stMue  of 
the  purchasers  of  cotton  stored  at  the  com- 
press charged  the  seller  or  producer  10  cents 
per  bale  and  deducted  such  charge  from  the 
purchase  price  thereof,  but  there  Is  no  evi- 
I  dence  that  this  was  imputable  to  the  defend- 
I  ants,  or  any  of  them,  or  that  they  received 
I  any  benefit  therefrom,  or  any  part  of  the 
;  money  so  charged  and  collected. 

Consideration  of  other  questions  raised 
by  plaintiffs  or  defendants  Is  unnecessary. 

Instead  of  rendering  Judgment  perpetuat- 
ing the  Injunction  prayed  for  by  piaintUT  be- 
low, the  Judgment  of  the  trial  court  should 
have  denied  the  injunction,  and  the  case  is 
therefore  reversed  and  said  case  Is  dismiss- 
ed. All  the  Justices  concur,  except  KANE^ 
C  J.,  and  SHARP,  J.,  not  participating. 

(U  OU.  Cr.  41B) 
JBFFBBSON  r.   STATE.     (No.   A-217&) 
(Criminal  (3ourt  of  Appeals  of  Oklahoma. 
April  17,  1915.) 

(Byllabut  by  the  Court.) 

1.  Homcins  i3=»255— HANSi.AaGHTBB— Sum- 

CIERCY  or  EVIOKRCE. 

On  a  trial  for  murder  the  conviction  was 
for  manslaughter  in  the  first  degree.  Held,  the 
evidence  was  sufficient  to  sustain  the  verdict  and 
judgment,  and  that  no  reversible  error  woa  com- 
mitted on  the  trial. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  {§  539-641;   Dec.  Dig.  «s>255.] 

2.  Crimhtai,  Law  4=3829  —  Refusal  or  iK- 

BTRrcnONS  COVEIUED. 

When  the  instructions  given  considered  as  > 
whole,  substantially  present  the  law  of  the  case 
fairly  to  the  jury,  it  is  not  error  to  refuse  to  give 
requested  instructions  fully  covered  by  the  in- 
structions given. 

[E^.  Note. — For  other  cases,  see  Criminal 
Law,  C^nt  Dig.  |  2011 ;    Dec  Dig.  «=>829.1 

Appeal  from  County  Court,  Latimer  Coun- 
ty;  W.  H.  Brown,  Judge. 
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Calvin  Jefferson  was  convicted  of  man- 
slaughter In  the  first  degree,  and  appeals. 
Afllmied. 

J.  E.  Whitehead,  of  McAlester,  Cbas.  H. 
Hudson,  of  Wllburton,  and  Gray  &  McVay, 
of  Oklahoma  City,  for  plaintiff  in  error.  S. 
P.  Freeling,  Atty.  Gen.,  and  R.  McMillan,' 
Asst  Atty.  Gen.,  for  the  State.' 

DOYLE,-  P.  J.  The  plaintiff  In  error,  Cal- 
vin Jefferson,  having  been  informed  against 
for  the  murder  of  Forrest  Williams,  was 
omvlcted  of  manslaughter  in  the  first  degree, 
and  his  punishment  fixed  at  four  years'  im- 
prisonment in  the  penitentiary.  On  the  25th 
day  of  July,  1913,  Judgment  was  rendered 
in  pursuance  of  the  verdict  From  this 
judgment  an  appeal  was  perfected  by  filing 
in  this  court  on  January  1,  1914,  a  petition  in 
error  with  case-made. 
•  AH  parties  connected  with  this  tragedy 
were  Choctaw  Indians,  residing  near  Lodi, 
Latimer  county.  The  deceased  was  the  hus- 
band of  the  defendant's  stepdaughter.  The 
defendant  resided  about  a  quarter  of  a  mile 
from  the  home  of  the  deceased.  The  body  of 
the  deceased,  with  three  distinct  knife  cuts 
thereon,  was  found  about  midway  between 
their  homes  on  the  morning  following  the 
tragedy.  The  defendant  was  at  the  home  of 
the  deceased  the  evening  before,  and  &U  the 
parties  had  been  drinking  more  or  less.  Sev- 
eral witnesses  testified  that  the  defendant 
and  the  deceased  had  a  dlfilculty,  and  that 
later,  about  9  o'clock  that  evening,  they  were 
heard  whooping,  gobbling,  and  jabbering  at 
each  other. 

[1]  The  facts  most  favorable  to  the  defend- 
ant, as  presented  by  his  testimony  as  a  wit- 
ness in  his  own  behalf,  briefly^  stated,  are  as 
follows:  The  afternoon  of  the  day  of  the  kill- 
ing he  was  on  his  way  to  Presley  Hawkes- 
worth's,  and  met  Baily  Dunn  and  John  Dun- 
klnson,  and  they  stopped  at  Forrest  Williams' 
house.  His  brother  Steve  was  there,  and  he 
called  him  out  That  while  talking  to  bis 
brother,  Presley  Hawkesworth  and  Laiben 
White  and  Forrest  Williams  came  out,  and 
he  and  bis  brother  went  over  to  the  wood- 
pile and  sat  down.  His  brother,  said  Forrest 
Williams,  had  whisky,  and  asked  him  It  he 
wanted  a  drink,  and  he  said  he  did.  Forrest 
Williams  then  came  down  to  where  they 
were  and  asked  the  same  question,  and  he 
told  him  he  wanted  a  drink.  That  Williams 
■vt^nt  back  and  returned  with  a  bottle,  and 
they  walked  out  of  sight  of  the  others  to 
drink  the  whisky;  that  later  Williams 
brought  out  another  bottle  and  then  another, 
three  in  alL  That  he  got  to  feeling  pretty 
good,  and  his  brother  and  Williams  were 
drunk.  That  Williams  then  got  mad  and 
went  after  a'  grun  and  tried  to  shoot  the 
defendant  That  he  and  his  brother  Steve 
took  the  gun  away  from  Williams.  That 
Williams  then  pulled  out  his  knife  and  tried 


to  cut  the  defendant  ,  That  the  defendant 
had  no  knife  at  that  time,  and  he  got  his 
brother's  knife  for  the  purpose  of  defending 
himself.  That  Williams  wanted  to  kill  him, 
but  that  he  did  not  want  to  kill  Williams. 
That  Williams  cut  at  him  several  times,  and 
he  caught  Williams  and  held  Mm.  That  Wil- 
liams cut  him  on  the  arm.  That  he  could 
have  killed  Williams  if  he  wanted  to,  but 
was  only  defending  himself  and  trying  to 
get  away.  That  he  would  Just  cut  himself 
loose  when  Williams  had  hold  of  him,  and  in 
that  way  he  cut  Williams  three  times.  That 
after  he  cut  him  the  third  time  Williams  did 
not  try  to  hold  him  or  cut  him  any  more, 
and  he  went  straight  home,  and  that  he  did 
not  know  that  he  had  killed  Williams  until 
the  next  morning. 

[2]  The  defendant's  motion  for  a  new  trial 
was  based  solely  on  the  following  grounds: 
First,  because  the  court  erred  in  refusing 
compulsory  process  for  certain  witnesses; 
second,  because  the  court  erred  in  overrul- 
ing the  challenge  for  cause  to  .juror  W.  B. 
Davis.  An  examination  of  the  record  dis- 
closes that  these  grounds  are  wholly  desti- 
tute of  merit.  The  petition  assigns  eight 
additional  errors,  based  on  the  Instructions 
given  and  the  refusal  of  the  court  to  give 
requested  Instructions.  We  regard  the  in- 
structions given  by  the  court  as  altogether 
unobjectionable.  "The  defense  Interposed  by 
the  defendant  and  the  law  applicable  thereto 
was  fully  and  fairly  submitted  to  the  jury, 
and  as  there  was  no  error  in  any  other  re- 
spect on  the  trial,  the  conviction  must  be 
affirmed.  The  judgment  of  the  district  court 
of  Latimer  county  herein  is  therefore  af- 
firmed. 

FURMAN  and  ARMSTRONG,  JJ..  concur. 


(U  Okl.  Cr.  4S1) 

McCniiLOUGH  V.  DAVIS,  District  Judge. 

(No.  A-2362.) 

(Criminal  Court  of  Appeals  of  Oldahoma. 

AprU  20,  1913.) 

(Byllabut  hy  the  Court.) 

Judges  4s>40,  51— Mandavub  «=329— Prbjx7- 
DICK  OF  JuDOK— Refusal  to  Dibqualift. 
Applications  for  a  change  of  judge,  on  ac- 
count of  the  prejudice  of  the  judge,  set  forth 
as  the  grounds  and  facta  upon  which  the  claim 
was  made  that  the  judge  was  diaqaall6ed;  that 
said  judge,  in  his  campaign  for  renomination 
and  re-election  to  his  office,  in  public  speeches 
condemned  the  alleged  misconduct  of  the  office 
held  by  the  defendant,  to  which  office  he  was  ap- 
pointed by  the  candidate  opposing  respondent, 
wliidi  matters  of  alleged  misconduct  were  then 
pending  |n  the  district  court  before  said  judge 
on  indictments  against  petitioner.  Held,  that 
the  applications  on  account  of  prejudice  of  the 
judge  should  have  been  granted.  Held,  further, 
that,  respondent  having  refused  to  disqualify, 
mandamus  requiring  him  so  to  do  is  awarded. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent 
Dig.  S§  185,  224-231;  Dec.  Dig.  «S=>40,  51; 
.Mandamus,  Cent  Dig.  I  65;  Dec  Dig.  ^s> 
29.] 


tS>.Tot  other  casm  •••  Mun*  topic  and  KSY-NUUBBR  In  all  Key-Numbergd  OlxeaU  «nd  Indexas  . 

Digitized  by  VjOOQ  IC 


780 


147  PACIPIO  BBPOBTBR 


(OU. 


Mandamns  by  Jameq  F.  McOnllough  against 
Preston  S.  Dayis,  District  Judge.  Writ 
awarded. 

C  Caldwell.  C.  McGaiy,  and  Wm.  P. 
Thompson,  all  of  Vlnlta,  for  petitioner.  Wll- 
lard  H.  Voyles,  Co.  Atty^  of  Vlnlta,  for  re- 
spondent. 

DOYLE.  P.  J.  The  petitioner  has  filed  in 
this  court  his  verified  petition  for  mandamus, 
which,  omitting  the  formal  parts,  reads  as 
follows: 

"Comes  now  Janes  F.  McCulIoagfa,  and  for 
bis  petition  alleges  and  states:  That  be  stands 
charged  by  indictment  in  the  district  court  of 
Craig  county,  OkL,  of  the  crima  of  embezzle- 
ment in  cases  Nos.  1165  to  1177,  IndnsiTe,  now 
pending  on  the  criminal  docket  of  said  court, 
and  that  respondent  is  the  presiding  Judge  of 
said  court  That  on  the  7th  day  of  November, 
1914,  he  filed  his  application  under  the  laws 
of  the  state  of  Oklahoma  for  a  change  of  jud^e, 
alleging  that  the  trial  Judge,  Preston  S.  Davis, 
was  biased  and  prejudiced  against  him  as  de- 
fendant in  said  causes,  and  that  on  account  of 
said  bias  and  prejudice  against  him,  he  could 
not  have  a  fair  and  impartial  trial  before  said 
judge.  That  he  was  derk  of  the  county  court 
in  and  for  Craig  county,  OkL,  and  that  he 
is  charged  in  all  of  the  above  numbered  cas- 
es of  the  crime  of  embezzlement  of  public  funds 
while  in  said  office.  That  while  these  cases 
were  pending  in  the  court  presided  over  by  the 
said  Preston  8.  Davis,  and  within  the  knowl- 
edge of  the  said  Preston  S.  Davis,  during  the 
primary  campaign  in  the  county  of  Craig  and 
other  counties  of  the  Twen^-Third  Judicial  dis- 
trict during  the  months  of  June  and  July,  1014, 
in  said  campaign  for  his  nomination  for  said 
office  which  he  now  holds,  he  attacked  the  coun- 
ty Judge,  S.  F.  Parks,  his  opponent  in  said 
campaign  and  who  appointed  your  petitioner 
to  said  office,  and  said  that  the  office  of  the 
clerk  of  the  county  court  in  and  for  said  Craig 
connt>  while  held  by  your  petitioner,  and  at 
the  close  thereof,  was  in  a  state  of  rottennes^ 
and  that  the  state  inspector  and  examiner  had 
stated  that  the  reports  of  said  office  to  the 
county  commissioners  were  all  incorrect,  that 
he  was  in  default  of  about  $6,000,  and  that  the 
office  was  in  a  state  ot  decadence,  and  that  he 
made  other  statemenjts  concerning  said  official 
acts  of  yoor  petitioner,  all  of  whidi  were  cal- 
culated to  create  prejudice  against 'him.  That 
said  statements  and  speeches  were  made  with 
the  knowledge  that  they  wonid  create  a  prej- 
udice against  him  in  the  trial  of  the  case,  as 
the  voters  of  the  connty  who  heard  and  who 
heard  of  said  speeches  would  be  called  upon  as 
jurors  to  try  him  before  the  said  judge  who 
made  said  statements  and  speeches,  and  that 
for  said  reasons  the  said  judge  is  disqualified 
to  hear  and  determine  any  other  moaons  or 
other  matters  in  the  trial  ot  said  cause.  That 
this  expression  of  opinion  in  said  speeches  by 
the  respondent  upon  the  report  of  the  deputy 
state  inspector  and  examiner  disqualified  the 
said  respondent,  as  this  report  will  be  a  portion 
of  the  material  evidence  which  will  be  intro- 
duced and  relied  upon  by  the  state  in  the  trial 
of  said  cause.  That  said  expressions  and  opin- 
ions in  said  speeches  by  the  re8p(Hident,  as 
above  alleged  and  set  forth  in  effect  is  a  pre- 
judgment by  said  respondent  of  your  petitioner 
by  the  trial  Judge. 

"A  copy  01  said  application  for  change  ot 
judge  is  herewith  filed,  marked  'Exhibit  A,^  and 
made  a  part  of  this  petitioa  That  said  cause 
came  on  to  be  heard  upon  the  application  of 
your  petitioner  oh  the  7th  day  of  November, 
1914,  your  petitioner  being  present  in  person 
and  represent^  by  his  counsel,  and  the  county  | 


attorney  of  Craig  connty  appearing  for  the 
state  and  waiving  formal  notice  <rf  the  appli- 
cation for  change  of  Judge ;  and  on  the  hearing 
upon  said  application,  said  sworn  application 
of  your  petitioner  was  presented  to  the  court, 
and  the  respondent  refuised  to  disqualify  him- 
self, whereupon  your  petitioner  prayed  the 
court  to  be  allowed  reasonable  time  to  pre- 
l>are  this  petition  for  an  alternative  writ  of 
mandamus  to  the  Criminal  Court  of  Appeala 
of  the  state  of  Oklahoma,  which  was  granted. 
That  unless  this  court  grants  the  writ  of  man- 
damus, the  respondent  will  proceed  to  try  said 
causes,  and  your  petitioner  will  be  deprived 
of  bis  constitutional  right  of  fair  and  impartial 
triaL  That  said  judge  is  biased  and  prejudiced 
as  set  forth  in  said  application  for  change  of 
judge.  Wherefore,  your  petitioner  prays  that 
an  alternative  writ  of  mandamus  be  issued  out 
ot  this  court,  commanding  the  respondent  to 
show  cause  why  he  should  not  diaqnalify  him- 
self,  and  upon  failure  to  show  cause,  that  a 
peremptory  writ  of  mandamus  issue,  and  if 
answer  be  filed  by  said  respondent,  that  up- 
on a  final  hearing  of  the  same  a  peremptory 
writ  of  mandamns  issue,  compelling  the  said 
respondent  to  disqualify  himself  to  try  said 
causes." 

The  application  is  supported  by  the  afflda- 
Tits  of  some  five  or  six  citizens  of  Craig  coun- 
ty. Summarized,  the  aflidavits  were  to  the 
following  ettect:  That  during  the  primary 
campaign  preceding  the  nomination  of  a 
Democratic  candidate  for  Judge  of  the  Twen- 
ty-Third Judicial  district,  the  respondent  was 
opposed  by  S.  F.  Parks,  then  county  judge  <^ 
Craig  county,  as  the  nominee  for  district 
Judge,  and  at  a  political  picnic  in  Craig  coun- 
ty, the  respondent  delivered  a  speech,  and  in 
substance  used  the  following  language: 

"That  the  ofi&ce  of  the  clerk  of  the  county 
court  in  and  for  Craig  county,  OkL,  had  been 
examined  by  a  special  deputy  state  examiner 
and  inspector,  and  in  the  report  of  said  ex- 
aminer and  inspector  there  was  found  the  fol- 
lowing: 

"  'I  regret  exceedingly  to  report  that  I  found 
the  affairs  of  this  office  in  a  deplorable  condi- 
tion. No  excuse  apparently  exists  ss  an  ex- 
planation. In  brief,  the  office  was  rapidly  ap- 
proaching a  state  of  decadence,  wbidi  would 
undoubtedly  have  worked  injury  on  both  ^e 
county  and  litigants. 

"  'Important  filings  in  civil,  criminal,  and 
probate  cases  were  found  scattered  in  all  parte 
of  the  office.  In  desks,  behind  picture  frames, 
in  pigeon  holes,  and  practically  every  conceiv- 
able nook  and  cranny  upon  being  explored  un- 
earthed papers  that  should  have  bewi  entered 
on  the  docketo  and  filed  away  in  tiieir  proper 
places.  How  many  papers  have  been  los^  tune 
vrill  alone  telL' 

"He  then  stated  that  in  looking  in  the  dic- 
tl<Miary  for  the  meaning  of  the  word  'decadence' 
he  found  that  it  meant  'rottenness,'  and  that 
therefore  the  office  was  in  a  stete  of  rotten- 
ness. He  farther  said  that  of  all  the  reporte 
that  were  made  from  the  said  office  to  tiie  board 
of  county  commissioners,  none  of  them  were 
correct 

"Affiant  further  says  that  there  were  a  great 
number  of  people  present  and  heard  said  speech, 
and  that  said  judge  made  other  statements  per- 
taining to  said  office  which  affiant  does  not 
remember,  but  said  stetemente  were  discredita- 
ble to  the  office,  and  from  his  act  and  demeanor 
and  the  la'nguage  be  used  in  talking  abont  said 
office,  affiant  believes  that  James  F.  McCuI- 
lough,  the  defendant  in  the  above  entitled  cause 
and  who  was  the  clerk  of  said  court  cannot 
have  a  fair  and  Impartial  trial  before  said 
Judge." 
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An  alternative  writ  of  mandamns  was  Is- 
aned.  The  respondent  filed  his  answer,  tbe 
material  part  of  which  Is  as  follows: 

"That  the  charges  against  said  defendant  are 
embcsEzlement  alleged  to  have  occnrred  while 
said  defendant  was  holding  the  office  of  clerk 
«f  the  county  court  of  Onig  connty,  state  of 
Oklahoma.  The  said  defendant  was  appointed 
to  said  offlce  b;  S.  F.  Paries,  who  was  then 
conntj  judge  of  Craig  connty.  That  said  S. 
F.  Parks  and  respondent  were  opposing  candi- 
dates for  the  Democratle  nominatien  for  jndge 
of  the  Twenty-Third  court  Jodidal  district  of 
the  state  of  Oklahoma  in  the  primary  campaign 
of  1914.  That  in  said  campaign  respondent 
made  speeches  in  behalf  of  his  candidal  at 
poUdcal  meetings  and  picnics,  and  made  a 
political  canvass  of  the  three  counties  compris- 
mg  hlfl  court  judicial  district,  to  wit,  Ottawa, 
Craig,  and  Mayes. 

"Respondent  denies  that  be  cTer  made  any 
statement  or  statements  in  any  of  his  said 
speeches,  or  at  any  other  time,  in  which  he 
mentioned  or  uttered,  in  any  manner  whatever, 
ti>e  name  of  the  petitioner  herein,  James  F.  Mc- 
Oollough;  and  respondent  further  denies  that 
he  eVer  in  any  manner  whatever  mentioned 
the  name  of  the  petitioner  herein,  James  F. 
McCullough,  in  any  connection  with  the  clerk- 
ship of  the  county  court  of  Craig  county,  state 
of  Oklahoma;  and  respondent  further  denies 
that  he  ever,  in  any  manner  or  upon  any  oc- 
casion whatever,  mentioned  or  referred  to  the 
fact  that  there  was  such  a  person  as  tbe  peti- 
tioner herein,  or  that  he  ever  had  any  con- 
nection whatever  with  tbe  office  of  clerk  of  the 
connty  court  of  Craigr  county,  or  of  any  other 
office  whatsoever. 

"Respondent  admits  that  in  his  speeches,  in 
answer  to  the  printed  circulars  and  other  litera- 
ture and  arguments  advanced  by  his  opponent, 
S.  F.  Parks,  in  the  primary  campaign,  that  he, 
the  said  S.  F.  Parks,  ought  to  be  elected  district 
judge  of  the  Twenty-Third  court  judicial  dis- 
trict of  the  state  of  Oklahoma  on  account  of 
the  fact  that  he  had  saved  thousands  of  dol- 
lars to  the  taxpayers  of  Craig  county,  state 
of  Oklahoma,  and  on  account  of  the  excellent 
manner  in  wbich  be  had  conducted  and  run  tbe 
office  of  jndge  of  the  county  court  of  Craig 
county,  state  of  Oklahoma,  he  did  read  from 
tbe  report  of  Evans  A.  Nash,  special  deputy 
examiner,  luder  Fred  Parkinson,  state  examiner 
and  inspector,  made  of  tbe  office  of  the  county 
court  of  Craig  county,  Okl.,  covering  the  pe- 
riod from  January  9,  1911,  to  January  20, 
1914,  and  dated  February  23,  1914,  and  filed 
March  9,  1914,  in  tbe  office  of  Fred  Parkin- 
son, state  examiner  and  inspector  of  tbe  state 
of  Oklahoma,  tbe  same  being  file  No.  2017-18. 
Record  No.  60,  the  following  portions,  and 
these  portions  only.  •  •  •  That  said  portion 
of  said  report  hereinabove  set  out  and  read 
and  commented  upon  by  your  respondent,  as 
herein  set  forth,  and  in  this  way  only.  Is  found 
on  pages  3  and  4  of  said  original  report.  And 
after  reading  said  portion  of  said  report  as 
hereinabove  set  forth,  your  respondent  admita 
that  he  did  by  way  of  explaining  the  same, 
comment  upon  some  of  tbe  meanings  of  some 
of  the  words  used  by  said  Examiner  Nash  in 
this  portion  of  the  report  hereinabove  set  forth, 
and  that  be  said,  in  commenting  upon  tbe  word 
'decadence,'  that  tbe  word  meant,  as  defined 
by  Webster,  deterioration,  decay,  rottenness. 
In  addition  to  reading  and  commenting  upon 
that  portion  of  said  report  in  tbe  manner  as 
herein  stated,  your  respondent  admita  that  he 
held  in  bis  band,  and  read  from  and  comment- 
ed upon  tbe  following  portions  of,  said  official 
report  as  set  forth  and  contained  in  respond- 
ent's Exhibit  A  to  this  answer.  The  exhibit 
being  tbe  identical  paper  held  in  tbe  bands  of 
your  respondent  and  read  from  during  the 
Oemocratic    primary'  campaign   of   1914,    and 


your  respondent  attaches  it  to  this  answer,  hav- 
ing marked  it  as  'respondent's  Exhibit  A,*  and 
asks  that  it  be  made  a  part  hereof,  and  consid- 
ered herewith.  That  these  portions  of  said  re- 
port are  the  only  portions  of  the  same  that 
were  read,  commented  upon,  or  referred  to  in 
an^  manner  by  your  respondent  in  said  cam- 
paign. And  in  so  doing  yonr  respondent  says 
that  in  no  manner  whatever  did  he  mention  or 
refer  to  the  petitioner  in  this  action.  That  the 
above  and  foregoing  is  all  that  your  respondent 
said  in  any  manner  touching  the  offlce  of  the 
county  court  of  Craig  county,  state  of  Okla- 
homa, in  said  campaign,  and  that  at  no  time 
and  under  no  circumstances  did  yonr  respond- 
ent ever  refer  to  the  fact  that  the  said  office 
ever  had  a  clerk,  or  in  any  manner  ever  toucb- 
ed  upon  the  clerkship  of  said  offlce.  That  your 
respondent  up  to  the  present  time  has  not  read 
nor  beard  read  any  of  tbe  indictments  in  any 
of  these  cases  against  this  petitioner,  and  does 
not  now  know  the  contents  of  any,  of  tbe  same. 
His  Icnowledge  up  to  this  moment  being  only 
that  tbe  petitioner  herein  is  cbarged  as  defend- 
ant therein  with  the  crime  of  embezzlement. 
That  nothing  Iwt  friendship  and  friendly  re- 
lations have  ever  existed  between  the  petidoner 
herein  and  your  respondent  so  far  as  your  re- 
spondent knows  or  has  ever  been  advised.  That 
nothing  of  an  unfriendly  nature,  so  far  as  your 
respondent  knows,  occurred  during  the  primary 
campaign  or  the  campaign  for  the  general  elec- 
tion for  the  office  of  judge  of  the  Twenty- 
Third  court  judicial  district  of  the  state  of 
Oklahoma,  1914,  between  this  petitioner  and 
your  respondent,  and  that  nothing  but  friendly 
relations  are  existing  at  this  time  between  the 
petitioner  and  the  respondent  That  your  re- 
spondent has  searched  bis  mind,  bis  heart,  and 
his  conscience,  and  at  this  time  is  absolute- 
ly unaware  of  any  prejudice  or  bias  whatever 
towards  or  against  the  petitioner  herein,  James 
F.   McCuUough." 

Dpon  the  undisputed  facts,  the  conclusion 
of  the  court  is  that  petitioner  is  entitled  to 
a  change  of  judge  on  account  of  the  preju- 
dice of  the  presiding  judge.  The  Constitu- 
tion prescribes  that:  "Right  and  justice  shall 
be  administered  without  sale,  denial,  delay, 
or  prejudlca"  Section  6,  art  2,  BUI  of 
Rights.  By  this  provision  of  the  Constitu- 
tion the  people  have  prohibited  a  judge  from 
trying  a  cause  In  which  he  is  prejudiced  by 
or  for  either  party.  In  Bx  parte  Ellis,  3 
Okl.  Cr.  220,  105  Pac.  184,  25  L.  R.  A  (N. 
S.)  653,  Ann.  Cas,  1912A,  863,  It  Is  said: 

"Tbe  framers  of  our  Constitution  guarded 
with  special  care  our  judiciary  and  tried  to 
place  it  above  suspicion  of  unfairness,  passion, 
or  prejudice  so  that  public  confidence  in  our 
courts  would  not  be  shaken,  and  provided  that 
right  and  justice  should  be  administered  without 
prejudice.  By  virtue  of  this  constitutional  pro- 
vision, who  can  doubt  or  question  the  absolute 
and  unqualified  right  of  the  citizen,  when  called 
to  answer  in  a  court  of  justice,  to  demand  that 
his  trial  shall  be  before  an  impartial  judge  and 
by  impartial  jurors?  Any  other  doctrine  would 
place  the  rights  of  the  citizen  which  were  in- 
tended to  be.  protected  by  this  constitutional 
provision  at  the  mercy  or  control  of  tbe  court 
or  judge  thereol" 

The  undisputed  facts  are  that  indictments 
against  the  petitioner  in  criminal  cases  num- 
bered 1165-1177,  were  returned  at  the  May, 
1914,  term  of  the  district  court  of  Craig 
county,  and  were  pending  in  said  district 
court  at  the  time  the  respondent  made  these 
speeches  during  I^ls  campaign  for^repomina-. 
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tlon  and  re-election  to  the  office  of  district 
Judge.  The  respondent  does  not  deny  that 
he  did  not  use  the  language  Imputed  to  him 
by  the  petitioner.  In  his  answer  he  says 
that  he  never  mentioned  or  uttered  the  name 
of  the  petitioner,  and  that  up  to  the  time  of 
filing  his  answer  he  had  not  read  or  heard 
read  any  of  the  indictments  against  the  pe- 
titioner. It  was  the  duty  of  respondent,  as 
presiding  Judge  of  the  district  court  In  which 
said  indictments  were  returned,  to  examine 
the  same  for  the  purpose  of  fixing  the  amount 
of  bail  in  each  case  when  the  bench  warrants 
issued  upon  the  same,  and  we  are  inclined 
to  think  that,  upon  the  undisputed  facts,  the 
fact  that  he  did  not  mention  the  petitioner's 
name  in  his  speeches  is  wholly  immaterial. 
It  is  undisputed  that  respondent,  as  dis- 
trict Judge,  In  his  campaign  for  re-election  to 
his  office,  in  a  public  manner  and  aa  an  ar- 
gument In  support  of  his  candidacy,  condemn- 
ed the  alleged  misconduct  of  the  office  held 
by  petitioner,  to  which  office  he  was  appoint- 
ed by  the  candidate  opposing  respondent, 
which  matters  of  alleged  misconduct  were 
then  pending  in  said  district  court  and  l>e- 
fore  respondent  as  district  Judge  on  the  in- 
dictments herein.  This  fact  alone  clearly 
shows  that  respondent,  as  district  Judge,  is 
disqualified  to  conduct  the  trial  of  the  in- 
dictments. It  is  our  opinion  that  the  ap- 
plications for  change  of  Judge  in  said  cases 
on  account  of  the  prejudice  of  the  Judge 
should  have  been  granted.  Respondent  hav- 
ing refused  to  disqualify  as  Judge  in  said 
cases,  the  writ  of  mandamus  as  prayed  for 
is  awarded. 

FURMAN  and  ARMSTRONG,  JJ.,  concur. 


(U  Okl.  Cr.  43S) 

PETTT  V.  STATE.     (No.  A-2142.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  24,  1915.) 

(Syttatiu  iy  the  Court.) 

1.  Criminal  Law  «=»603  —  Continuawcb — 
Absence  of  WrrNwisKs— Affidavit— Req- 
uisites. 

An  affidavit  for  continaance  on  the  ground 
of  the  absence  of  material  witnesoes,  who  are 
out  of  the  state,  which  states  that  the  defendant 
expects  to  procure  their  attendance  at  the  next 
term  of  court,  to  be  sufficient  should  state  the 
grounds  of  such  expectation,  so  that  the  court 
may  determine  whether  or  not  it  is  reasonable. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1348-1361;  Dec.  Dig.  «=> 
603.] 

2.  CRnnNAL  Law  «=»596  —  Continuance— 
Cumulative  Testiusnt. 

As  a  general  rule,  a  continuance  will  not  be 
granted  for  the  purpose  of  procuring  testimony 
that  is  merely  cumulative. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1328-1330;    Dec.  Dig.  «=> 

8.  Rape  «=s>52— Sufficienct  of  Evidence. 

In  a  prosecution  for  statutory  rape,  the 
evidence  examined,  and  held  sufficient  to  sus- 


tain the  verdict  and  that  no  material  error  wa» 
committed  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  {S  71-74,  70;   Dec.  Dig.  «=>52.] 

Appeal  from  District  Court,  Tillman  Coun- 
ty; Frank  Mathews,  Judge. 

Henry  Petty  was  convicted  of  statutory 
rape,  and  apt)eals.    Affirmed. 

Mounts  &  Davis  and  S.  D.  Tant,  all  of 
Frederick,  for  plaintiff  in  error.  Cbas.  West, 
Atty.  Oen.,  and  S.  I.  McElhoes,  Asst.  Atty. 
Gen.,  for  the  State. 


DOYLB,P.  J.  This-appeal  is  from  a  Judg- 
ment of  conviction  in  the  district  court  of 
Tillman  county  for  the  crime  of  statutory 
rape,  committed  on  one  Oma  Owens,  a  female 
under  the  age  of  16,  to  wit,  of  the  age  of  14 
years.  February  16,  1913,  was  the  date  of 
the  crime,  as  alleged  in  the  information.  By 
the  Judgment  of  the  court  rendered  on  the 
13th  day  of  June,  1913,  in  accordance  with 
the  verdict  of  the  Jury,  the  plalntlfl  In  er- 
ror, Henry  Petty,  was  sentenced  to  be  im- 
prisoned in  the  penitentiary  for  a  term  of 
five  years. 

[1-3]  It  is  contended  for  reversal  that  the 
court  erred  in  refusing  to  grant  a  continu- 
ance, aud  that  the  verdict  of  the  Jury  is  con- 
trary to  law  and  the  evidence. 

When  the  case  was  called  for  trial,  the 
plalntlfl'  in  error  filed  his  affidavit  for  a  con- 
tinuance, as  follows: 

"Henry  Petty,  of  lawful  age,  being  duty 
sworn,  deposes  and  says  that  he  is  the  defend- 
ant in  the  above-entitled  cause;  that  he  is 
unable  to  proceed  to  the  trial  of  this  cause  at 
this  time,  for  want  of  material  evidence,  to 
wit  the  evidence  of  Jim  Baker  and  Tom  Austin, 
who  are  material  witnesses  in  this  cause,  and 
defendant  has  used  due  diligence  to  obtain  their 
evidence;  that  said  witnesses  were  duly  gub- 
pcmaed  to  he  present  at  this  trial  in  this  court 
bat  without  the  knowledge  of  tbis  defendant 
have  departed  from  this  state  and  their  exact 
whereahouts  are  unknown  to  defendant  but  that 
defendant  expects  to  have  the  evidence  of  Jim 
Baker  and  Tom  Austin  by  the  next  term  of  this 
court  Defendant  further  states  that  the  wit- 
ness Jim  Baker  has  resided,'  and  this  defend- 
ant now  believes  that  the  said  Jim  Baker  is 
residing,  about  four  or  five  miles  west  of  the 
town  of  Grandfield,  Tillman  county,  Okl.  De- 
fendant further  states  that  be  understands  that 
the  said  Jim  Baker  left  his  place  of  residence 
about  10  days  ago,  and  is  now  temporaribr  over 
in  the  state  of  Texas;  but  that  this  defend- 
ant does  not  know  exactly  his  present  where- 
abouts. Defendant  further  states  that  the 
witness  Jim  Baker  is  a  very  material  witness 
in  his  defense  to  this  prosecution,  in  this:  That 
he  understands  that  the  state  will  attempt  to 
prove  and  will  rely  upon  the  statements  of  the 
state  witness  that  she  and  the  defendant  were 
together  in  Wichita  Falls,  Tex.,  some  time  in 
the  month  of  March,  and  the  defendant  also  nn- 
derstands  that  the  state  will  undertake  to  prove 
by  said  prosecuting  witness  that  the  defendant 
slept  with  the  prosecuting  witness,  Oma  Owens, 
and  had  intercourse  with  her  at  Wichita  Falls, 
Tex.,  for  the  purpose  of  corroborating  said  pros- 
ecuting witness  wherein  she  will  try  to  claim 
and  contend  that  this  defendant  had  intercourse 
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vith  her  on  Deep  Red  creek  on  or  abont  the 
letb  day  of  February,  1913,  and  defendant 
stntes  that  be  expects  to  prove  by  the  witness 
Jim  Baker  that  he  was  with  this  defendant  on 
the  day  and  at  the  time  that  the  said  Oma 
Owens  was  at  Wichita,  Tex.,  and  that  he  was 
with  said  defendant  all  of  the  time  while  he 
vas  at  Wichita  Falls.  Tex.,  and  slept  with  this 
defendant  on  that  night,  and  he  states  that  he 
expects  to  prove  by  the  said  Jim  Baker  that 
this  defendant  was  not  with  the  said  Oma 
Owens  and  did  not  have  intercourse  with  her 
at  Wichita  Falls,  Tex^  nor  did  this  defendant 
uleep  with  the  said  Oma  Owens  at  Wichita 
Kails,  Tex.,  and  that  the  said  witness  Jim 
Baker  knows  these  facts  for  the  reason  that  he 
was  with  this  defendant  aU  the  time  while  he 
was  in  Wichita  Falls,  Tex.,  and  slept  with  him 
in  the  same  lied,  and  for  that  reason  knows  that 
this  defendant  was  not  with  the  said  Oma 
Owens  and  did  not  have  intercourse  with  her 
at  Wichita  Falls,  Tex.,  nor  was  he  in  bed  with 
her  at  Wichita  Falls,  Tex.,  nor  did  he  get  in 
lied  with  said  Oma  Owens  at  Wichita  Falls, 
Tex.  This  defendant  says  that  said  testimony 
is  very  material  to  contradict  the  said  Oma 
Owens  in  regard  to  said  alleged  transaction  and 
statement. 

"Defendant  further  states  that  the  witness 
Tom  Austin,  whose  whereabouts  is  now  un- 
known to  this  defendant,  but  he  believes  that 
be  will  be  able  to  get  the  witness  Tom_  Austin's 
testimony,  either  by  depositions  or  in  person 
l)v  the  next  term  of  this  court.  I>efendant  fur- 
ther states  that  said  Tom  Austin's  testimony  is 
very  material  to  his  defense  to  this  case  for 
this  reason.  He  understands  and  is  informed 
and  believes  that  the  prosecuting  witness,  Oma 
Owens,  will  swear  that  on  or  about  the  16th 
day  of  February,  1913,  that  she,  Tom  Austin, 
Mrs.  Boyd,  and  this  defendant  went  out  on 
l)eep  Red  creek  a  pecan  hunting,  and  that  while 
there  that  this  defendant  took  her  off  abont 
.50  yards  in  the  weeds  and  had  intercourse  with 
her,  and  that  while  they  were  off  having  inter- 
course that  the  said  Tom  Austin  and  Mrs.  Boyd 
were  together  and  only  about  50  yards  distance. 
Defendant  states  that  such  statements  of  the 
said  Oma  Owens  would  be  and  is  untrue,  and 
he  expects  to  prove  by  the  witness  Tom  Austin 
that  he,  the  said  Oma  Owens,  and  Mrs.  Boyd, 
and  this  defendant  went  out  on  the  creek  pecan 
honting  on  that  day,  and  that  this  defendant 
was  with  Mrs.  Boyd,  and  that  the  said  Tom 
Austin  was  with  the  said  Oma  Owens.  He  fur- 
ther states  that  said  witness  will  swear  that 
he  was  with  the  said  Oma  Owens  at  all  times 
iJiat  she  was  out  on  Deep  Red  creek,  and  that 
this  defendant  was  with  Mrs.  Boyd,  and  that 
no  time  while  out  on  Deep  Red  creek  was  this 
defendant  with  Oma  Owens,  nor  did  this  de- 
fendant go  off  with  said  Oma  Owens  alwnt  60 
yard*  and  have  intercourse  with  her,  and  that 
as  a  matter  of  fact  that  such  circumstances  or 
transaction  did  not  take  place  for  the  reason 
that  the  said  witness  was  present  at  all  times 
while  said  parties  were  out  on  Deep  Red  creek, 
and,  bad  this  defendant  and  the  said  Oma 
Owens  gone  off  at  any  time  together,  that  this 
witness  would  have  seen  such  circumstances 
and  would  have  known  about  the  samei  De- 
fendant further  states  that  be  exi>ects  to  prove 
by  the  said  Tom  Austin  that  said  parties  were 
only  out  on  Deep  Red  creek  about  one  hour 
on  said  date,  and  that  this  defendant  did  not 
have  the  chance  nor  the  opportunity  to  have 
intercourse  with  said  Oma  Owens  at  that  time, 
nor  did  he  attempt  to  do  so,  and  had  such  cir- 
cumstance or  transaction  taken  place  that  said 
witness  would  have  known  all  about  the  same, 
and  this  defendant  states  that  the  said  Tom 
Austin  will  swear  that  this  defendant  was  not 
with  the  said  Oma  Owens  on  that  date,  nor 
did  he  have  intercourse  with  her  as  claimed, 
or  will  b!l  claimed  by  the  said  Oma  Owens.    De- 


fendant states  that  said  testimony  is  very  ma- 
terial, and  is  very  essential  that  he  have  the 
same  at  the  trial  of  this  case,  and  for  the  rea- 
son that  the  charge  herein  made  is  a  very  seri- 
ous one  and  that  the  law  recognizes  the  fact 
that  the  same  is  hard  to  defend  against.  De- 
fendant further  states  that  he  believes  the  tes- 
timony of  said  witnesses  to  be  true.  Defendant 
further  states  that  all  of  the  above  evidence  as 
above  set  out  cannot  be  furnished  by  other  wit- 
nesses in  such  a  way  as  to  be  most  beneficial 
to  this  defendant  Defendant  further  states 
that  this  application  is  not  made  for  delay,  but 
that  substantial  justice  may  be  done,  and  he 
asks  that  this  cause  be  continued  until  the  next 
term  of  this  court" 

Also,  a  supplemental  affidavit,  setting  forth 
that  the  prosecutrix,  in  the  county  court  as 
a  witness  on  a  hearing  to  determine  whether 
or  not  her  mother,  who  was  a  widow,  was  a 
proper  person  to  have  the  custody  of  the  pros- 
ecutrix and  several  younger  children,  testi- 
fied: 

"That  this  defendant  did  not  have  intercourse 
with  her  at  any  time,  and  that  the  transcript 
of  said  testimony  is  now  locked  up  in  the  coun- 
ty judge's  safe  in  his  office,  and  said  county 
judge  is  claiming  that  he  has  no  key,  and  there- 
fore be  cannot  obtain  said  record  out  of  said 
safe;  that  said  county  judge  claims  that  the 
key  to  said  safe  is  in  the  possession  of  his  clerk, 
who  is  now  temporarily  absent  in  Texas,  at 
Wichita  Falls ;  and  that  it  would  be  unjust  to 
require  him  to  go  to  trial  without  said  tran- 
script" 

In  reviewing  the  refusal  of  a  continuance 
on  account  of  absent  witnesses,  the  record 
will  be  examined,  and  the  evidence  adduced 
at  the  trial  will  be  considered  by  this  court 
for  the  purpose  of  determining  whether  the 
showing  made  was  such  as  made  it  the  duty 
of  the  court  to  grant  the  continuance. 

From  the  record  it  appears  that  Mrs.  Ellen 
Owens,  mother  of  the  prosecutrix,  as  a  wit- 
ness for  the  defendant  testified  to  the  facts 
that  the  defendant  in  his  affidavit  states  that 
be  expected  to  prove  by  the  absent  witness 
Jim  Baker.  It  also  appears  that  Mrs.  M.  V. 
Boyd,  as  a  witness  for  the  defendant,  testified 
that  on  February  16th  she  went  with  the  pros- 
ecutrix, Tom  Austin,  and  the  defendant,  hunt- 
ing pecans,  and  that  the  defendant  was  con- 
tinuously in  the  company  of  the  witness,  and 
it  was  impossible  for  him  to  have  bad  any 
improper  relations  with  the  prosecutrix  at 
that  time.  It  also  appears  that  the  prose- 
cutrix admitted  while  on  the  stand  that  she 
had  testified  on  the  hearing  before  the  coun- 
ty judge  as  alleged  in  the  defendant's  supple- 
mental affidavit  for  continuance. 

In  the  case  of  Rose  v.  State,  8  OkL  Cr.  291, 
127  Pac.  873,  it  is  said: 

"As  a  general  rule,  a  continuance  will  not  be 
granted  to  allow  a  defendant  to  obtain  cumula- 
tive testimony,"  and,  "Although  an  application 
for  a  continuance  may  he  good  upon  its  face, 
yet  where  it  is  overruled,  and  upon  the  trial 
of  the  case  it  appears  from  the  whole  record 
that  the  testimony  for  which  the  continuance 
was  sought  could  not  have  affected  the  result 
of  the  tnal,  a  conviction  will  not  be  reversed." 

And  see  Jones  v.  State,  8  OkL  Gr.  676, 129 
Pac.  446. 
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It  has  been  the  anlform  holding  of  this 
court  that  an  application  for  a  continuance 
in  a  criminal  case  is  addressed  to  the  sound 
discretion  of  the  trial  court,  and,  unless  it 
clearly  appears  that  there  is  an  abuse  of 
such  discretion,  this  court  will  not  reverse 
the  Judgment  for  a  refusal  to  grant  the  con- 
tinuance. It  is  not  an  abuse  of  discretion  to 
deny  a  continuance  asked  on  the  ground  of 
absence  of  material  witnesses  who  are  out 
of  the  state,  where  it  ia  not  shown  that  any 
one  of  them  would  or  could  be  procured  within 
any  reasonable  time.  The  prosecutrix  testi- 
fied that,  two  or  three  weeks  after  the  de- 
fendant had  raped  her,  the  absent  witness 
Tom  Austin  accomplished  an  act  of  sexual  In- 
tercourse with  her  against  her  will  and  con- 
sent So  it  will  be  assumed  that  he  was  at 
that  time  a  fugitive  from  Justice. 

As  to  the  transcript  of  the  prosecutrix's 
testimony  in  the  bearing  before  the  county 
court,  such  transcript  could  only  be  used 
for  impeachment  purposes,  and  she  admitted 
that  she  had  so  testlfled.  The  affidavit  states 
that  the  defendant  "expects  to  have  the  evi- 
dence of  Jim  Baker  and  Tom  Austin  at  the 
next  term  of  this  court,"  but  fails  to  show 
or  set  forth  the  grounds  of  such  belief  or  ex- 
I>ectation.  Where  an  absent  witness  Is  be- 
yond the  limits  of  the  state,  the  affidavit  for 
a  continuance  should  state  the  grounds  of 
his  expectation  of  the  attendance  of  the  wit- 
ness, so  that  the  court  may  determine  wheth- 
er it  Is  reasonable. 

We  are  of  the  opinion  that  It  was  not  er- 
ror for  the  court  to  overrule  the  application 
for  a  continuance. 

The  prosecutrix  testlfled  tliat  she  lived 
with  her  motber  and  several  younger  chil- 
dren in  the  town  of  Orandfield;  that  she 
went  with  the  defendant  and  Mrs.  Boyd  and 
Tom  Austin  to  the  creek  to  pick  pecans; 
that  she  and  the  defendant  separated  from 
the  other  two,  and  the  defendant  had  sexual 
intercourse  with  her  against  her  will  and 
consent;  that  she  was  a  few  days  over  14 
years  of  age  at  that  time;  that  two  or  three 
weeks  later  the  defendant  and  Jim  Baker 
took  her  and  her  mother  on  the  night  train 
to.  Wichita  Falls;  that  they  arrived  there 
about  12  o'clock,  and  the  defendant  procured 
a  room  which  they  occupied  together,  and  he 
had  intercourse. with  her  twice  that  night; 
that  they  retKimed  on  the  train,  leaving 
Wichita  Falls  at  4  o'clock  in  the  meriting. 
Her  testimony  is  corroborated  by  witnesses 
who  testlfled  to  declarations  made  by  the  de- 
fendant and  by  the  testimony  of  two  doc- 
tors who  examined  her  person. 

The  defendant  as  a  witness  in  his  own  be- 
half did  not  deny  these  declarations.  His 
cross-examination  shows  that  he  Is  a  widow- 
er, 39  years  of  age,  yet  the  evidence  is  undis- 
puted that  he  kept  company  for  several 
months  with  this  child. 

Upon  the  whole  case,  we  think  the  defend- 


ant had  a  fair  trial;  that  there  Is  no  doubt 

of  his  guilt;    and  that  the  Jury  were  Justi- 

fled  in  the  conclusion  at  which  they  arrived. 

The  Judgment  herein  Is  therefore  aflkmed. 

FURMAN  and  ARMSTRONG,  JJ..  concur. 

(U  OkL  Cr.  444)' 
McKEBHBN  v.   STATE.     (No.  A— 2130.) 
(Criminal  Court  of  Appeals  of  Oklahoma.    April 
24,  1916.) 

(SyUahu*  by  the  Court.) 

1.  IlTDTCTMXNT    AND     INFOBXATIOIT    4=>125  — 

Duplicity— Labcent. 

In  a  prosecution  for  the  larceny  of  domestie 
animals,  the  indictment  held  not  to  be  subject  to- 
the  charge  of  being  duplidtoos. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  334-400:  Dec. 
Dig.  «=>126.] 

2.  Cbiiiinal   LiAw   «s>829— Refosai,  or  III- 
STBUCTioRS  Covered. 

Where  the  charge  of  the  court  foirly  and 
fully  presented  the  issues  in  the  case  to  the 
jury,  it  ia  not  error  to  refuse  to  give  requested 
instructions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  20U;  Dec.  Dig.  «=>S29.] 

Appeal  from  District  Court  Marshall  Coun- 
ty; Thos.  D.  McKeown,  Judge. 

Ed  McKeehen  was  convicted  of  tlie  larcsiy 
of  live  stock,  and  appeals.    Affirmed. 

Stephen  0.  Treadwell,  of  Oklahoma  City, 
for  plaintiET  in  error.  Chas.  West,  Atty.  Oen., 
and  C.  J.  Davenport,  Asst  Atty.  Oen.,  for  the 
State. 

DOYI<B,  P.  3.  fnie  plalntitf  In  atax  waa 
convicted  of  the  larceny  of  two  hdfers,  and 
bis  punishment  fixed  at  imprisonment  for 
a  term  of  three  years  In  the  penitentiary. 
From  the  Judgment  rendered  on  the  18th  day 
of  May,  1913,  in  pursuance  of  the  Jury's  ver- 
dict he  has  appealed  to  this  court  The  in- 
dictment charged  that: 

"One  Ed  McKeehen  did  feloniously,  by  fraud 
and  stealth,  take,  steal,  and  carry  away,  from 
the  lawful  possession  of  C.  P.  Swinney  and 
without  the  consent  of  the  said  C.  P.  Swimiey, 
two  domestic  animals,  to  wit,  two  heifers,  the- 
personal  property  of  the  said  G.  P.  Swinney, 
with  the  felonioas  intent  of  him,  the  said  Ei 
McKeehen,  then  and  there  to  appropriate  the 
same  to  his  own  use  and  to  deprive  the  true- 
owner  thereof,  contrary  to,"  etc. 

[1]  The  overruUhg  6f  the  defendant's  de- 
murrer to  this  Indictment  is  the  first  error 
assigned.  Counsel  for  the  defendant  con- 
tends that  in  alleging  the  larceny  to  have 
been  committed  "by  fraud  and  stealth,"  and 
also  alleging,  "to  deprive  the  true  owner 
thereof,"  makes  the  indictment  bad  for  du- 
plicity. We  do  not  think  that  this  conten- 
tion is  tenable.  Under  our  statute  It  Is  only 
necessary  to  allege  In  an  indictment  or  In- 
formation the  facts  oonstitntlng  the  offense - 
in  ordinary  and  condse  language,  and  in. 
such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended 
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and  the  conrt  to  pronounce  judgment  ac- 
cording to  law  on  a  conviction.  In  a  prose- 
cation  of  tills  character  the  indictment  is 
predicated  upon  the  statute  defining  the  crime 
of  larceny  of  domestic  animals,  and  the  in- 
dictment here  charges  all  the  essentials  of  the 
statutory  offense;  that  la,  the  ownership 
of  the  animals  stolen  and  the  felonious  in- 
tent on  the  part  of  the  taker  to  deprive  the 
owner  thereof  and  to  convert  the  same  to  hla, 
the  taker's,  own  use.  Crowell  v.  State,  6 
OkL  Gr.  148,  117  Pac.  883;  Caldo  t.  State, 
7  OU.  Cr.  139.  122  Pac.  734;  Bayless  t. 
State,  9  OkL  Cr.  27,  180  Paa  620.  The  in- 
dictment does  not.  In  any  manner,  charge 
the  crime  of  grand  larceny,  for  no  value  of 
the  property  la  alleged.  The  words  "by 
fraod  and  stealth"  do  not  make  it  duplldtoua 
and  in  no  way  affect  its  sufficiency. 

[2]  Several  assignments  are  based  upon  the 
instructions  given,  and  the  refusal  of  the 
court  to  give  requested  Instructions.  Not  a 
single  authority  is  dted  supporting  these  a»- 
dgnments.  Our  examination  discloses  there 
Is  nothing  substantial  in  them.  The  request- 
ed Instructions  were  properly  refused,  and 
the  charge  given  by  the  court  fairly  and  fully 
presented  the  issues  in  the  case  to  the  jury. 
There  appears  to  be  sufficient  testimony  to 
support  the  verdict,  and,  no  error  being  found, 
the  judgment  Is  affirmed. 

FURMAN  and  ARMSTRONG,  JJ.,  concur. 


(Z7  Idaho,  213) 

CHAPMAN  V.  A.  H.  AVBRILIi  MACHINERY 

GO.  et  al. 
(Supreme   Court   of  Idaho.     April  19,   1915.) 
APPKAI.   AMD    Ebbob    i3=>553— Pbesbntation 

TOB  Rbvibw— Stbnoobapheb's  Tbanscbipt. 
Under  the  provisions  of  section  4434,  Rev. 
Codes,  as  amended  by  chapter  119,  Laws  1911, 
p.  379,  in  order  to  review  the  matter  contained 
in  the  stenographer's  transcript,  such  transcript 
must  be  settled  by  the  judge. 

[Ed.  Note.— For  other  cases,  gee  Appeal  and 
Error,  Cent  Dig.  {§  2461,  2482,  2465-2471; 
Dec.  tllg.  «=>553.] 

Appeal  from  District  Court,  Lewis  County; 
Edgar  C.  Steele,  Judge. 

Action  by  W.  E3.  Chapman  against  the  A. 
H.  Averlll  Machinery  Company  and  others. 
From  judgment  for  plaintiff,  defendants  ap- 
peaL    Appeal  dismissed. 

G.  Orr  McMinimy,  of  Ho,  for  appellants. 
O.  Vr.  TannahUl,  of  Lewlston,  for  respondent 

SULLIVAN,  C.  3.  Tlds  is  an  appeal  from  a 
■judgment  entered  in  ftivor  of  the  plaintiff. 
A  motion  to  dismiss  the  appeal  has  been  made 
on  the  ground  that  the  stenographer's  notes 
of  the  evidence  were  not  prepared,  served, 
settled,  and  certified  as  required  by  law,  or 
at  aU. 

On  an  examination  of  the  transcript,  we 
find  that  the  reporter's  notes  were  not  set- 
tled by  the  trial  court  or  judge,  and  on  the 


authorlt?  of  Grislnger  t.  Hubbard,  21  Idaho, 
469,  122  Pac.  853,  Ann.  Gas.  1913E,  87,  and 
Strand  v.  Crooked  Rlv.  Min.  Co.,  23  Idaho, 
677,  131  Pac.  5,  where  It  was  held  that  in 
order  to  review  the  matter  contained  in  the 
stenograpber's  transcript  such  transcript 
must  be  settled  by  the  judge,  the  motion  must 
be  sustained  and  the  appeal  dismissed.  Costs 
In  favor  of  the  respondent. 

BCDGE  and  MORGAN,  JJ.,  concur. 

^'"^'^  (W  Idaho,  UQ> 

ADAMSON  T.  BOARD  OF  OOM'BS  OF  CUS- 
TER COUNTZ. 
(Supreme  Conrt  of  Idaho.     March  .30,  1910.) 

1.  CBnciRAi.  Law  «=»639— Speciai.  PBoann;- 
lOB— KiQHT  TO  Appoint.  . 

<  Under  the  provisions  of  section  2081,  Rev. 
Codes,  when  the  prosecuting  attorney  is  disqual- 
ified as  provided  by  said  section^  the  district 
court  is  given  autliorlty  to  appoint  a  person 
to  prosecute  any  criminal  case  pending  in  the 
district  court,  and  the  person  so  appointed  is 
required  to  prosecute  such  case. 

lEd.  Note,— For  other  cases,  see  Criminal 
Law,  Ont  Dig.  H  1486-1496;  Dec.  Dig.  «s> 
639.] 

2.  GBimRAi.  Law  «=»639— PBOSBCimNO  Ax- 
TOBNEY— DtrruEB— Pbosecution  OP  Cbuu- 
RAL  Cases. 

The  law  provides  for  a  prosecuting  attor- 
ney in  each  county,  and  it  is  made  his  duty  to 
prosecute  all  criminal  cases  except  such  as  he 
is  disqualified  under  the  law  to  prosecute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  1485-1495;  Dec  Dig.  «=> 
639.1 

3.  Cbuomai.  Law  $=>639— EitPLOTiucRT  or 
Assistant  Pbobecutob— Poweb  or  County 

COMMISSIONEBS. 

County  commissioners  are  not  authorized, 
under  the  law,  to  employ  counsel  to  assist  the 
prosecuting  attorney  in  prosecuting  criminal 
cases. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C^nt  Dig.  {{  1485-1496;  Dec.  Dig.  «=» 
639.] 

4.  CannnAi.  Law  «=s>639— Spkcxai,  Pbosbou- 

TOB— DlSQTJAUnCATION. 

Held,  under  the  facts  of  this  case,  that 
the  respondent  was  a  suitable  person  to  be  ay- 
pointed  by  the  district  court  to  prosecute  the 
criminal  case  referred  to  in  tbe  record.   ' 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1485-1495;  Dec.  Dig.  «=» 
639.] 

Appeal  from  District  Court,  Custer  Coun- 
ty;  J.  M.  Stevens,  Judge. 

On  appeal  from  an  order  of  the  Board  of 
Connty  C(Humissioners  of  Custer  County,  dis- 
allowing a  part  of  the  claim  of  W.  W.  Adam- 
son  for  prosecuting  a  criminal  case,  the  dis- 
trict court  modified  the  order  and  entered 
judgment  for  Adamson,  and  the  board  ap- 
peals.   Affirmed. 

J.  H.  Peterson,  Atty.  Gen.,  and  A  J.  Hlg- 
glns,  Pros.  Atty.,  of  Mackay,  for  appellant 
W.  W.  Adamson,  of  Challis,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  the 
judgment  of  the  district  court  modifying  an 
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order  of  the  board  of  county  commissioners 
of  Custer  county,  and  entering  Judgment  In 
favor  of  tbe  respondent  in  the  sum'  of  $300. 

[1-3]  It  appears  from  the  record  that  a  cer- 
tain criminal  case  was  pending  In  said  court, 
in  which  the  prosecuting  attorney  of  Custer 
county  was  disqualified,  and  the  court  ai>- 
polnted  the  respondent  as  special  prosecutor 
in  said  criminal  case,  under  the  provisions  of 
section  2081,  Rev.  Codes.  Under  the  statutes 
of  this  state  and  the  provisions  of  said  sec- 
tion 2081,  when  the  prosecuting  attorney  is 
disqualified  as  provided  by  said  section,  the 
district  court  is  given  the  authority  to  ap- 
point a  person  to  prosecute  any  criminal  case 
pending  in  the  district  court  Under  the  law 
it  is  made  the  duty  of  the  prosecuting  attor- 
ney of  the  county  to  prosecute  all  criminal 
cases  in  which  be  is  not  disqualified.  A  prac- 
tice has  grown  up  in  some  of  the  counties  of 
the  state  whereby  the  board  of  county  com- 
missioners employ  counsel  at  the  expense  of 
the  county  to  assist  the  prosecuting  attorney 
in  the  prosecution  of  criminal  cases.  A  board 
of  county  commissioners  has  no  such  author- 
ity under  the  Constitution  or  the  law.  Con- 
ger V.  Com'rs  of  Latah  County,  6  Idaho.  347, 
48  Paa  1064.  In  that  case,  in  Judge  Quarles' 
concurring  opinion,  it  is  held  as  follows: 

"The  law  provides  a  prosecuting  attorney.  In 
case  of  bis  absence  or  inability  to  act,  the  law 
has  made  it  the  duty  of  the  district  court  to 
appoint  a  person  to  perform  the  duties  of  such 
district  attorney.  •  ♦  •  The  control  of  crim- 
inal prosecutions  is  vested  in  the  public  prose- 
cutor and  the  district  court,  and  county  commis- 
sioners cannot,  by  themselves  or  by  hired  coun- 
sel, take  charge  of  such  prosecution,  either  in 
whole  are  in  part.  The  people  select  their  pros- 
ecuting attorneys,  and  it  is  not  the  province  of 
the  board  of  county  commissioners  to  say  that 
he  is  incompetent,  and  that  therefore  they  will 
employ  counsel  to  discharge  his  duties." 

The  rule  laid  down  there  was  the  law  then, 
and  it  has  not  since  been  changed  by  statute 
or  decisions  of  this  court. 

Said  section  2081  is  as  follows: 

"When  there  is  no  prosecuting  attorney  for 
the  county,  or  when  be  is  absent  from  the  court, 
or  when  he  has  acted  as  counsel  or  attorney  for 
a  party  accused  in  relation  to  the  matter  of 
which  the  accused  stands  charged,  and  for 
which  he  is  to  be  tried  on  a  criminal  charge,  or 
when  he  is  near  of  kin  to  the  party  to  be  tried 
on  a  criminal  charge,  or  when  he  is  unable  to 
attend  to  his  duties,  the  district  court  may,  by 
an  order  entered  in  its  minutes,  stating  the 
cause  therefor,  appoint  some  suitable  person 
to  perform  for  the  time  being,  or  for  the  trial 
of  such  accused  person,  the  duties  of  loch  pros- 
ccutJiig  attorney,  and  the  person  so  appointed 
has  all  the  powers  of  the  prosecuting  attorney, 
while  so  acting  as  such." 

[4]  Under  the  provisions  of  said  section  the 
district  court  la  authorized  and  required  to 
appoint  a  special  prosecutor  where  the  pros- 
ecuting attorney  is  disqualified  by  the  provi- 
sions of  said  section.  The  district  court  is 
authorized  to  appoint  a  suitable  person  as 
special  prosecutor,  but  it  is  contended  that 
the  respondent  is  not  a  suitable  person,  for 
the  reason  that  he  was  disqualified  from  act- 


ing by  the  provisions  of  section  2084,  Rev. 
Codes,  on  the  ground  that  the  respondent  was 
attorney  in  a  civil  case  in  which  the  defend- 
ant in  the  criminal  case  and  several  others 
were  defendants,  which  civil  case  was  de- 
pendent upon  some  or  all  of  the  fttcts  on 
which  this  prosecution  depended. 

Said  section  2084  is  applicable  to  prose- 
cuting attorneys  regularly  elected  or  appoint- 
ed, and  the  respondent  was  not  a  prosecuting 
attorney  in  the  sense  in  which  that  term  is 
used  in  said  section  2084.  See  State  v.  Cor- 
coran, 7  Idaho,  220,  61  Pac.  1034.  Tbere  is 
nothing  in  the  record  to  show  that  respond- 
ent instituted  that  prosecution  or  solicited 
the  appointment  as  special  prosecutor.  He 
accepted  such  appointment  only  as  a  duty 
he  owed  to  the  state  and  the  conrt  that  ap- 
pointed him,  and  was  obliged  to  act.  There 
is  nothing  in  this  contention  of  appellant 

This  court  is  not  called  upon  to  pass  upon 
the  question  whether,  even  under  the  provi- 
sions of  said  section  2081,  the  respondent  un- 
der said  appointment  was  entitled  to  receive 
compensation  for  the  services  rendered  in  the 
prosecution  of  said  case,  and  we  do  not  de- 
cide that  question. 

The  Judgment  is  afiirmed,  with  costs  In  fa- 
vor of  the  respondent 

(27  Idaho,  223) 

STATE  T.  FLOWEB  «t  aL 
(Supreme  Court  of  Idaho.    April  21,  1915.) 

1.  iNDICnreWT     AND      iNFOBMATIOir      ^=»47  — 
PaBTS  of  IlTfOBUATIOir. 

An  infotination  may  properly  be  divided  in- 
to four  parts:  (1)  The  caption;  (2)  the  induce- 
ment or  commencement;  (3)  the  charging  part; 
end  (4)  the  conclusion. 

[EM.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ||  148,  149,  157: 
Dec.  Dig.  «»47.] 

2.  Larcint  9=328— Obaitd  IiABCBHt — Ihfos- 

HATioN— REQTnsrrES. 

The  most  substantial  part  of  the  informa- 
tion is  the  charging  part,  and  the  charging  part 
of  every  criminal  information  for  grand  larcenj 
most  not  only  name  the  person  charged,  but  it 
must  state  what  was  stolen  by  that  particular 

fterson,  and  where  and  when  it  was  stolen:  and, 
f  those  things  are  not  stated,  the  information  it 
not  sufficient  to  charge  a  public  offense. 

TEd.  Note. — For  other  cases,  see  lArceay, 
Cent.Dig.  Si  58,  69, 62. 99, 101;   DecDlg.  «=.28.] 

3.  InDICTMENT     AND      INFOBUATION      «:»81  — 

Requibitrs  and  Sufficikkct  —  Dbsiona* 

TiOR  or  Pbbson. 

An  information  which  in  the  caption  con- 
tains the  names  of  several  persons,  all  but  one 
of  which  are  thereafter  contained  in  the  charg- 
ing part  of  the  information,  is  not  sufBcient  to 
charge  the  person  with  a  crime  whose  name  is 
thus  omitted  from  the  charging  part 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  216-224:  Dec 
Dig,  <8=»81.] 

4.  D0MICI1.E  ®=»5  —  Larcewt  9=364  —  Grand 
Larceny— Evidence— Husband  and  Wife. 

Under  the  laws  of  this  state,  the  domicile 
of  the  husband  is  presumed  to  be  the  domicile 
of  the  wife,  and  under  the  provisions  of  section 
2675,  Rev.  Codes,  the  husband  is  the  head  of 
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the  family  and  may  choow  any  reasonable  place 
or  mode  of  living,  and.  the  wife  must  conform 
tberpto;  and  in  case  the  husband  commits  the 
crime  of  grand  larceny  and  takes  the  personal 
property  stolen  to  his  residence  where  his  wife 
and  family  reside,  it  would  take  other  and  fur- 
ther evidence  to  convict  the  wife  than  the  mere 
fact  that  such  stolen  property  was  found  in 
the  home  where  she  resided  with  her  husband. 

[Ed.  Note. — For  other  cases,  see  Domicile, 
Cent.  Dig.  |S  24-35:  Dec  Dig.  «=»5;  Larceny, 
Cent.  Dig.  il  170-178;  Dec.  Dig.  <8=64.] 

5.  Labcent  ®=>64  — Gband  Labcknt  — Bvi- 
DEsci:— Husband  and  Wife. 

The  evidence  held  not  sufficient  to  sustain 
the  verdict  of  guilty  against  Idell  Flower. 

[Ed.  Note. — For  other  casea,  see  Larceny, 
Cent  Dig.  §§  170-178;   Dec  Dig.  «»64.] 

6.  Inbtkuctionb. 

BeJd,  that  instructions  Nos.  6  and  8  cor- 
rectly state  the  law,  are  not  contradictory,  and 
the  court  did  not  err  in  giving  them. 

7.  DiBCHABOB  AND  RELEASE  FBOK  CUBTODT. 

SM,  that  the  defendants  PhoDbe  Luke  and 
Idell  Flower  must  be  discharged  and  released 
from  custody  under  the  judgment  entered  by  the 
trial  court. 

Appeal  from  District  Court,  Canyon  Coun- 
ty;   Ed.  L.  Bryan,  Judge. 

Idell  Flower,  Ed.  Luke,  and  Phoebe  Luke 
were  convicted  of  grand  larcoiy,  and  appeaL 
Affirmed  as  to  Ed.  Lake,  and  reversed  as  to 
Idell  Flower  and  Phoebe  Luke. 

Scatterday  &  Van  Days,  of  Caldwell,  for 
appellants.  J.  H.  Peterson,  Atty.  Oen.,  and 
Herbert  Wing,  E.  O.  Davis,  and  T.  C.  Coffin, 
Asst.  Attys.  Gen.,  and  B.  W.  Henry,  Pros. 
Atty.,  of  CaldweU,  for  tbe  State. 

SULLIVAN,  C.  J.  On  the  17th  of  Novem- 
ber, 1914,  the  prosecuting  attorney  of  Canyon 
county  filed  an  information  against  Idell 
Flower,  Ed.  Luke,  Phoebe  Luke,  Frank  Bus- 
sell,  George  Bussell,  John  Black,  and  Theo- 
dore Black,  charging  them  with  the  crime  of 
grand  larceny.  The  defendants  were  ar- 
raigned and  pleaded  not  guilty.  A  trial  was 
had,  and  the  Jury  found  Idell  Flower,  Ed. 
Lake,  and  Phoebe  Luke,  guilty  of  the  crime 
'charged,  and  the  other  defendants  were 
found  not  guilty.  On  December  4,  1914,  Judg- 
ment was  pronounced  against  the  defendants 
IMtnd  ignilty,  wherieby  Idell  Flower  and 
Phoebe  Luke  were  each  sentenced  to  Impris- 
onment in  the  state  penitentiary  for  a  period 
of  not  less  than  3  years  and  not  more  than 
14  years,  and  Ed.  Luke  was  given  a  term  of 
imprisonment  for  not  less  than  6  years  and 
not  more  than  14  years.  A  motion  for  a 
new  trial  was  made  and  denied,  and  this  ap- 
peal iB  from  the  Judgment  and  order  denying 
a  new  trial. 

Before  proceeding  to  discuss  and  dispose  of 
the  errors  assigned,  we  will  set  forth  some 
of  tbe  facts  shown  by  the  record:  Ed.  Luke 
and  his  wife,  Phoebe  Luke,  resided  on  a  farm 
owned  by  one  Rowland,  which  farm  was  sit- 
uated about  two  miles  northeast  of  Wilder 
in  Canyon  county,  and  with  them  lived  two 
other  of  the  defendants,  John  and  Theodore 
Black,  and  one  George  Ash  and  his  wife,  the 


wife  being  the  daughter  of  Mn.  Lake.  The 
defendant  Idell  Flower  was  a  sister  of  Mrs. 
Luke,  and  lived  Just  out  of  the  city  limits  of 
Emmett  in  Canyon  county.  Mrs.  Flower  dur- 
ing the  summer  of  1914  was  living  with  her 
husband  and  her  two  sons,  Frank  and  George 
Russell,  who  were  also  defendants  in  this-  ac- 
tion. It  appears  that  in  the  Black  Canyon 
Irrigation  district,  extending  from  above  Em- 
mett to  near  Caldwell,  there  were  a  number 
of  homesteaders  who  had  bouses  on  their 
homesteads  furnished  with  stoves,  bedding, 
and  other  personal  property  used  for  thdr 
convenience  in  residing  on  their  homesteads, 
and  during  the  summer  and  fall  of  1914 
many  of  these  houses  were  looted  and  tbe 
furniture  and  other  personal  property  was 
stolen.  It  was  tbe  custom  of  the  homestead- 
ers to  close  up  their  houses  and  leave  them 
for  perhaps  weeks  at  a  time,  as  they  had  a 
right  to  do  under  tbe  homestead  laws,  and 
it  was  during  their  absence  this  looting  oc- 
curred. A  considerable  amount  of  this  stolen 
property  was  found  in  the  possession  of  the 
defendants  Luke  and  Flower  at  their  resi- 
dences, and  on  the  trial  of  this  case  much  of 
this  property  was  identified  by  the  owners. 

[2,  3]  The  first  error  assigned  is  to  tbe  ef- 
fect that  the  information  is  insufficient  to 
charge  Pboebe  Luke  with  the  crime  of  grand 
larceny.  The  caption  of  the  Information  Is 
as  follows: 

"B.  W.  Henry,  prosecuting  attorney  in  and 
for  the  county  of  Canyon,  state  of  Idaho,  who, 
in  the  name  and  by  tbe  authority  of  said  state, 
prosecutes  in  this  behalf,  in  proper  person  comes 
into  said  court,  at  the  county  of  Canyon,  on  the 
17th  day  of  November,  1914,  and  gives  the  said 
court  to  understand  and  be  informed  that  Idell 
Flower,  Ed.  Luke,  Phcebe  Luke,  Frank  Russell, 
George  Russell,  John  Black,  and  Theodore  Black 
are  accused  by  this  information  of  the  crime  of 
grand  larceny,  committed  as  follows." 

The  charging  part  of  said  information  is 
as  follows: 

"The  said  Idell  Flower,  Ed.  Luke,  Frank  Rus- 
sell, George  Russell,  John  Black,  and  Theodore 
Black,  on  or  about  the  23d  day  of  September, 
A,  D.  1914  and  prior  to  the  filing  of  this  infor- 
mation at  the  county  of  Canyon,  in  the  state 
of  Idaho,  did  then  and  there  willfully,  unlaw- 
fully, and  feloniously  take,  steal,  and  carry 
away  tbe  personal  property  of  Anna  Feigh,  of 
the  value  of  $105,  described  as  follows:  One 
six-hole  standard  range,  one  feather  bed,  three 
pairs  feather  pillows,  one  bed  mattress,  one  bed 
spring,  one  iron  bedstead,  eight  comforts,  three 
couch  pillows,  one  pair  woolen  blankets,  two 
bedspreads,  six  table  cloths,  2^  dozen  napkins, 
four  bed  sheets,  two  sacks  Sour,  four  chairs, 
photographs,  pictures,  kitchen  cooking  utensils, 
china  dishes,  and  table  silverware,  contrary  to 
the  form,  force,  and  effect  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  power,  - 
force,  and  dignity  of  the  state  of  Idaho." 

It  will  be  observed  that  the  caption  of 
said  Information  as  above  quoted,  contains 
the  name  of  Phoebe  Luke,  but  her  name  does 
not  appear  in  the  charging  part,  nor  is  the 
said  Phoebe  Luke,  by  reference  to  the  caption 
or  otherwise,  mentioned  in  the  charging  part 
of  the  Information. 
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[1]  An  Informatloii  Is  divided  Into  four 
parte:  (1)  The  caption ;  (2)  tlie  induoement 
or  commencement;  (3)  tbe  charging  part; 
and  (4)  the  conclusion.  The  suhstantlal  part 
of  the  information  is  the  charging  part.  It 
is  elementary  law  that  every  criminal  in- 
formation for  grand  larceny  must  not  only 
name  the  person  charged,  but  that  it  must 
state  what  was  stolen  by  that  particular 
person,  and  where  and  when  it  was  stolen, 
and  if  those  things  are  not  charged,  the  in- 
formation does  not  state  facta  sufficient  to 
constitute  a  public  ofFense.  In  the  charging 
part  of  said  information  the  name  of  Phoebe 
Luke  does  not  appear  among  the  other  de- 
fendants whose  names  are  mentioned  therein, 
and  she  was  not  there  charged  with  the  other 
defendants  of  feloniously  stealing  the  person- 
al property  therein  described,  and  for  that 
reason  the  information  does  not  charge  a 
public  offense  against  Phoebe  Luke.  Now 
since  the  Jury  found  her  guilty  of  the  of- 
fense charged  against  her  in  the  information, 
and  there  is  no  offense  cliarged  against  her 
therein,  the  defendant  was  not  legally  con- 
victed. Therefore  the  judgment  as  to  her 
must  be  set  aside,  and  she  must  be  discliarg- 
ed  from  custody. 

[4, 5]  And  again:  There  is  no  evidence 
whatever  to  show  that  Phcebe  Luke  commit- 
ted the  crime  of  grand  larceny.  To  be  found 
gnllty  of  the  crime  of  grand  larceny,  the 
party  charged  must  be  found  guilty  of  com- 
mitting the  crime  in  person  or  aiding  and 
abetting  another  or  others  in  committing  the 
same  The  evidence  in  this  case  only  shows 
that  Mrs.  Luke  lived  with  her  husband,  Ekl. 
Luke,  in  the  house  where  a  part  of  the 
stolen  property  was  found. 

There  is  no  direct  evidence  against  any 
of  the  defendante;  that  is,  they  were  not 
seen  stealing  and  carrying  away  said  prop- 
erty. The  entire  evidence  ia  circumstantial. 
It  shows  that  a  part  of  said  stolen  property 
was  found  in  the  bouse  of  Ed.  Luke  and  the 
rest  of  it  in  the  home  of  I  dell  Flower  and 
her  husband.  It  seems  that  Idell  Flower's 
husband  left  the  country  shortly  before  the 
arrest  of  the  other  defendants,  and  lias  not 
been  apprehended. 

Under  the  laws  of  this  state  the  domicile 
of  the  husband  is  presumed  to  be  the  domi- 
cile of  the  wife.  Under  the  provisions  of 
section  2675,  Rev.  Codes,  the  husband  is  the 
head  of  the  family.  He  may  choose  any 
reasonable  place  or  mode  of  living,  and  the 
wife  must  conform  thereto.  Now  if  the  hus- 
band commits  the  crime  of  grand  larceny 
and  takes  the  property  stolen  to  his  residence 
where  his  wife  and  family  reside,  it  would 
certainly  take  some  further  evidence  to  con- 
vict the  wife  of  aiding  and  abetting  in  said 
crime  than  the  mere  finding  of  such  property 
at  the  place  where  the  wife  resided  with  her 
husband.  In  other  words,  in  order  to  convict 
the  wife,  the  state  must  show  that  she  pos- 


sessed guilty  knowledge  of  the  theft  ot  snch 
property  and  aided  and  abetted  her  husband 
in  concealing  it.  The  unexplained  possession 
in  the  home  would  not  be  sufficient  to  convict 
her.  Bven  if  the  wife  knew  that  her  hus- 
band had  stolen  this  projierty  and  brought  It 
to  their  home,  as  a  matter  of  law  the  wife 
could  not  be  convicted  for  having  this  knowl- 
edge, as  the  law  does  not  require  the  wife 
to  Inform  against  her  husband.  However, 
it  is  possible  that  under  some  circumstances 
the  wife  mi^t  be  informed  against  and 
proven  guilty  of  receiving  stolen  property  or 
having  stolen  the  property  in  her  possession. 

In  this  particular  case,  however,  the  charge 
was  for  grand  larceny,  to  wit,  the  taking 
and  carrying  away  of  proi>erty  belonging  to 
another  of  the  value  exceeding  $60,  and  it 
is  necessary  to  prove,  in  order  to  convict 
Mrs.  Luke  and  Mrs.  Flower,  that  they  each 
had  carried  away,  or  aided  and  abetted  in 
carrying  away  or  in  concealing,  the  property 
alleged  to  have  been  stolen.  There  is  no 
evidence  in  the  record  to  show  that  Mrs. 
Flower  or  Mrs.  Luke  either  took  and  carried 
away  the  personal  property  referred  to  in 
the  information,  and  the  mere  fact  that  said 
personal  property  was  found  in  the  homes  of 
the  husbands  of  these  defendante  Is  not  snf- 
flcient  in  itself  to  convict  them  of  the  crime 
charged. 

Mrs.  Flower  testified  that  when  certain  of 
this  stolen  property  was  brought  to  their 
home,  she  asked  her  husband  where  he  got  it, 
and  he  told  her  he  purchased  it  at  a  second- 
hand store  in  Emmett,  and  as  he  was  a  drink- 
ing man  and  sometimes  beat  tier,  she  did  not 
pursue  the  investigation  further. 

We  do  not  think  the  evidence  is  sufficient 
to  sustain  the  verdict  of  guilty  against  the 
defendant  Mrs.  Flower. 

[8]  It  is  suggested  by  counsel  for  appel- 
lant that  instructions  Nos.  6  and  8,  given  by 
the  court,  are  contradictory  and  prejudicial 
to  the  righte  of  the  defendants.  Upon  an 
era  ml  nation  of  said  instructions,  we  are 
satisfied  that  the  instructions,  taken  together, 
state  the  law  of  the  case,  and  there  was  no 
error  in  giving  them. 

[7]  So  far  as  the  defendant  Ed.  Luke  is 
concerned,  the  evidence  is  amply  sufficient 
to  sustain  the  verdict  and  Judgment,  and  the 
Judgment  is  therefore  affirmed  as  to  him 
and  reversed  as  to  Idell  Flower  and  Phoebe 
Luke,  and  said  Idell  Flower  and  Phoebe  Luke 
are  directed  to  be  discharged  by  the  officer 
having  them  in  custody.  It  is  hereby  direct- 
ed that  a  certified  copy  of  the  Judgment  of 
thjs  court  be  served  immediately  upon  the 
officer  having  said  Idell  Flower  and  Phoebe 
Luke  in  custody,  which  shall  be  his  war- 
rant for  discharging  them  from  custody  or 
imprisonment,  as  provided  by  section  8074, 
Rev.  Codes. 

BUDGE  and  MORGAN,  JJ.,  concur. 
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STATE  w  rd.  DAWSON,  Atty.  G«n.,  t.  SES- 
SIONS, Sacretary  of  Stat*,  et  aL  (tear 
•).    (Son.  1967»-19Q79.) 


(SnpreiM  Court  «f  Kanna.     April  10,  1815.) 
(Bvllahu*  ht  the  Court.) 

I.  COMMKBCK    <H~JOa     FOBMOW    COBPOBATIOWS 

— Pbanciiisb  Tax — Ofebattor  of  BiATnTX. 
The  provigiona  of  th«  corporation  act  of 
1913  (Laws  1913,  c.  136)  requiring  a  foreign 
corporation  to  Gl«  annual  atatementa  and  to  pay 
an  annual  fee,  aa  a  condition  to  doing  buainesB 
in  this  atate,  do  not  apply  to  corporationa  en- 
gaged solely  in  interstate  commerce,  and  as  to 
corporations  engaged  in  both  local  and  inter- 
state busineaa  they  relate  only  to  the  oonditiona 
upon  which  intrastate  business  may  be  done. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  {{  100,  113-118 ;    Dec.  Dig.  «»69.] 

8.  Taxation  «3>397— Fobeioic  Cobfobatiohb 
—  B'xANCHiBB  Tax  —  DrrxBiuNATioN  or 
Amourt. 

The  tax  required  by  that  act  to  be  paid  by 
a  foreign  corporation  for  the  privilege  w  doing 
an  iotraatate  business  is  a  percentage  of  the 
proi>ortion  of  its  capital  stock  devoted  to  that 
part  of  its  business. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  672;   Dec.  Dig.  «s»897.] 

8.  comicebck  «s>6&— fobkiqh  cobpobatiohb 

— Framchibx  Tax— Vauditt. 

A  foreign,  railway  corporation  engaged  in 
both  local  and  interstate  commerce  may  be  re- 
quired to  pay  a  state  tax  upon  the  privilege  of 
doing  an  intrastate  business,  based  upon  the 
proportion  of  ita  total  capital  stock  which  is 
devoted  to  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  Si  100,  113-119;    Dec.  Dig.  «=5>69.] 

4.  Taxation  «=>440— Fobxion  Cobfobations 
— Detbbmination  of  Fkb— Finauty. 

The  amount  of  the  fee  charged  by  the  Sec- 
retary of  State  against  a  corporation  under 
such  act  is  final  unless  an  appeal  is  taken  from 
his  determination  to  the  tribunal  therein  pro- 
vided. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  784-786;    Dec.  Dig.  «=>448.] 

6.  Taxation  ®=>165 — Fobkion  Cobfobations 
— Pbivileok  Tax— Opbbation  of  Statotk— 
■Validity. 

Although  such  act  was  not  published  until 

April  13,  1913,  it  requires  a  payment  of  a  tax 

for  that  year,  and  as  so  construed  is  valid. 
[Ed.    Note.— For   other   cases,   see   Taxation, 

Cent.  Dig.  {  287;    Dec.  Dig.  «=9l65.] 

6.  Recxivebs  9=3lS3— Patuxnt  of  Taxis. 

Where  a  receiver  is  carrying  on  the  busi- 
ness of  a  corporation  as  a  going  concern,  he  is 
in  effect  exercising  ita  corporate  franchise,  and 
is  Uable  for  the  payment  of  the  tax  imposed 
npon  it 

(Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  H  276,  277 ;   Dec.  Dig.  «=»1S3.] 

7.  Taxation  «=9ll7— FOBKiaN  Cobfobations 
— Fbancuise  Tax— "Ofebated  fob  Pbcun- 
iaby  Phofit"— "Doing.  Business  fob  Pay." 

Ad  incorporated  co-operative  society  organ- 
ized for  the  purpose  of  providing  wires  for  con- 
nection with  a  telephone  exchange,  or  of  main- 
taining a  system  of  irrigation,  for  the  benefit  of 
ita  members,  is  a  corporation  "operated  for  pe- 
cuniary profit,"  "doing  business  for  pay,"  within 
the  meaning  of  those  phrases  as  used  in  the  act 
referred  to. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  214 ;    Dec.  Dig,  <S=»117.] 


Proceedings  by  the  State,  on  tlis  raUHon 
of  John  S.  Dawson,  Attorney  Cteneral, 
against  Charles  H.  Seaslons,  Secretary  of 
State,  and  others.    Judgment  for  plalnttft. 

In  No.  19676: 

S.  M.  Brewster,  Atty.  Gen.,  and  F.  P.  Und- 
say,  J.  L.  Hunt,  and  W.  P.  Montgomery,  all 
of  Topeka,  for  plaintiff.  Byron  Clark,  of 
Omaha,  Neb.,  and  Paul  B.  Walker  and  lath- 
er Bums,  both  of  Topeka,  for  defendants. 
In  Na  19677: 

S.  M.  Brewster,  Atty.  Gen.,  and  F.  P.  Und- 
say,  J.  L.  Hunt,  and  W.  P.  Montgomery,  all 
of  Topeka,  for  plaintUt  W.  B.  Smitb,  O.  J. 
Wood,  and  A.  A.  Scott,  all  of  Topeka,  W.  W. 
Brown  and  James  W.  Reld,  both  of  Parsons, 
J.  O.  Slonecker,  of  Topeka,  and  Wm.  Oa- 
mond,  of  Great  Bend,  for  defendants. 

In  No.  10678: 

S.  M.  Brewster,  Atty.  Gen.,  and  F.  P.  Und- 
say,  J.  L.  Bunt,  and  W.  P.  Montgomery,  all 
of  Topeka,  f or  -  plalntlfl.  S.  D.  Scott,  of 
Olathe,  and  T.  F.  Rallsbadc  and  Bl  C.  Uttle, 
both  of  Kansas  City,  Kan.,  for  defendants. 

In  Na  19679: 

8.  M.  Brewster,  Atty.  Gen.,  and  F.  P.  Lind- 
say, J.  I/.  Hunt,  and  W.  P.  Montgomery,  all 
of  Topeka,  for  plaintiff.  Ossian  Cameron,  of 
Chicago,  III.,  E.  R.  Thorpe,  of  Lakln,  and 
Wm.  Easton  Hutchison  and  O.  B.  Vance, 
both  of  Garden  City,  Geo.  W.  Allison,  of  Mc- 
Pherson,  B.  P.  Waggener,  of  Atchison,  and 
Beardsley,  Scbalch  &  Beardsley,  of  Kansas 
City,  Mo.,  for  defendants. 

MASON,  J.  Various  companies  which  have 
paid  under  protest  the  annual  fees  provided 
by  the  corporation  act  of  1913  (Laws  1913,  c. 
135),  the  material  part  of  which  appears  in 
147  Pa&  at  page  792,  have  been  made  parties 
to  some  one  of  several  actions  brought  in  this 
court  by  the  Attorney  General,  asking  that 
whatever  claims  they  may  have  to  the  sums 
collected  be  barred,  and  that  the  money  be 
paid  into  the  general  revenue  fund  of  the  state 
tr^surer.  A  number  of  the  defendanta  have 
filed  answers  attacking  the  validity  of  the  stat- 
ute and  of  the  fees,  upon  various  grounds,  and 
the  cause  is  submitted  on  a  motion  for  a  judg- 
ment in  favor  of  the  platntlflf  on  the  pleadings. 

[1-3]  The  Chicago,  Rock  Island  &  Pacific 
Railway  Company  contends  that,  as  to  It  and 
other  foreign  corporations  doing  both  a  local 
and  an  interstate  business,  the  act  Is  void' 
because  It  undertakes  to  regulate  interstate 
commerce.  If  it  were  given  a  strictly  literal 
construction,  it  might  be  open  to  that  objec- 
tion. It  requires  the  payment  of  a  fee  which 
manifestly  is  intended  as  a  tax  upon  the 
right  of  foreign  corporations  to  do  business 
in  this  state.  It  does  not  in  so  many  words 
make  any  distinction  between  those  which 
are,  and  those  which  are  not,  engaged  In  in- 
terstate commerce.  But  It  was  adopted  after 
the  cases  of  Buck  Stove  Co.  v.  Vickers,  226 


«=3For  otbar  cams  m«  same  topic  and  KBY-NUMBSR  In  all  Key-Numbered  Dlgasta  and  Indezaa  . 
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U.  S.  205.  S3  Sup.  Ct  41,  57  L.  Ed.  189,  and 
Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S. 
1,  30  Sup.  Ct  190,  54  L.  Ed.  355,  had  been 
decided.  It  was  drawn  and  passed  with  the 
full  understanding  that  the  state  cannot  Im- 
pose any  restraint  whatever  on  the  right  of 
a  carrier  incorporated  elsewhere  to  do  an  in- 
terstate business  here,  and  cannot  require  of 
it,  as  a  condition  to  doing  a  purely  local 
business,  the  payment  of  a  percentage  of  its 
capital  invested  in  business  elsewhere  or  in 
interstJite  commerce.  The  Legislature  in  this 
new  enactment  obviously  undertook  to  tax 
the  right  of  a  foreign  corporation  to  do  In- 
trastate business,  and  to  fix  the  amount  ac- 
cording to  the  capital  invested  in  that  busi- 
ness, not  as  denoting  the  value  of  the  right 
conferred  by  the  state  in  this  regard,  but  as 
bearing  the  same  relation  thereto  tliat  the 
total  ca'pltal  of  a  domestic  company  does  to 
the  value  of  its  corporate  franchise,  and  as 
indicating  the  relative  value  of  the  privilege 
enjoyed  by  the  different  concerns  in  this  re- 
gard. The  requirements  of  the  statute  are 
imposed  on  such  foreign  corporations  doing 
business  in  this  state  as  are  "sublect  to  com- 
pliance with  the  laws  relating  to  the  admis- 
sion of  foreign  corporations  to  do  business  in 
Kansas."  Corporations  which  are  engaged 
solely  in  interstate  commerce  are  therefore 
wholly  exempt  from  all  its  provisions,  and 
those  which  do  both  an  interstate  and  an  in- 
trastate business  are  exempt  so  far  as  con- 
cerns the  former.  The  phrases  "ttiat  propor- 
tion of  such  foreign  corporation's  issued  cap- 
ital stock  as  is  devoted  to  its  Kansas  busi- 
ness," and  "the  issued  capital  stock  used  in 
Kansas,"  refer  to  the  amount  of  capital  in- 
vested in  doing  a  purely  local  business.  The 
total  capital  of  the  company  is  Involved  only 
as  a  basis  for  arriving  at  a  reasonable  esti- 
mate of  the  capital  devoted  to  transporta- 
tion originating  and  ending  in  Kansas. 

It  is  not  regarded  as  necessary  or  desirable 
to  review  at  length  the  decisions  of  the 
United  States  Supreme  Court  bearing  upon 
the  general  question,  a  phase  of  which.  Is 
here  presented.  We  regard  the  present  case 
as  following  well  within  the  rule  thus  indi- 
cated: 

"When  the  sovereign  authority  has  exercised 
the  right  to  tax  a  legitimate  subject  of  taxation 
as  an  exercise  of  a  franchise  or  privilege,  it  is 
no  objection  that  the  measure  of  taxation  is 
found  in  the  income  produced  in  part  from  prop- 
erty which  of  itself  considered  is  nontaxable." 
Flint  V.  Stone  Tracy  Co.,  220  U.  S.  108,  165,  31 
Sup.  Ct.  342,  354  (55  L  Ed.  389,  Ann.  6ua. 
1912B,  1312). 

"This  court  has  bad  also  to  consider  and  de- 
termine the  effect  of  statutes  which  undertake 
to  measure  a  tax  within  the  legitimate  power  of 
the  state  by  receiiJts  which  came  in  part  from 
busiuess  of  an  interstate  character.  In  that 
class  of  cases  a  distinction  was  drawn  between 
laws  burdening  interstate  commerce,  and  laws 
where  the  measure  of  a  legitimate  tax  consists 
in  part  uf  the  avails  or  income  from  the  con- 
duct of  such  commerce."  United  States  Express 
Co.  V.  Minnesota,  223  U.  S.  335,  343,  32  Sup. 
Ct  211.  214  (56  L.  Ed.  450). 


The  privilege  of  a  foreign  corporation  to 
engage  here  in  business,  other  than  inter- 
state commerce,  being  one  which  the  state 
may  grant  or  withhold,  is  a  legitimate  sub- 
ject of  taxation.  That  privilege  is  protected 
by  state  laws.  In  common  with  other  inter- 
ests, and  the  giving  of  such  protection  adds 
something  to  the  cost  of  local  government 
They  who  exercise  the  privilege  ought  in 
fairness  by  reason  of  it  to  bear  a  small  ad- 
ditional share  of  the  common  burden  of  tax- 
ation. The  amount  of  contribution  asked  is 
arrived  at  in  what  seems  to  be  the  most  rea- 
sonable way.  The  effort  to  reach  a  Just  re- 
sult without  Interfering  with  the  operations 
of  Interstate  commerce  has  obviously  been 
made  in  good  faith,  and  we  think  with  ea- 
tire  8uc(%ss. 

In  Baltic  Mining  Co.  v.  Massachusetts,  231 
U.  S.  68,  87,  34  Sup.  Ct  16,  19  (56  U  Ed. 
127),  and  the  case  reported  with  it  a  tax 
laid  by  a  state  upon  the  right  of  a  foreign 
corporation  to  do  business  therein,  amounting 
to  a  percentage  of  its  capital  stock  (which 
was  less  than  the  actual  investment),  was 
upheld,  although  a  considerable  part  of  its 
business  consisted  of  making  sales  and  ship- 
ments which  constituted  Interstate  commerce. 
The  circumstance  that  the  corporation  was 
not  a  carrier — that  the  business  for  which 
It  was  chartered  was  not  of  itself  commerce 
— was  mentioned  as  bearing  upon  the  ques- 
tion whether  interstate  commerce  was  bur- 
dened ;  but  the  case  was  decided  ou  the  rule 
already  announced,  the  court  saying: 

"The  conclusion  therefore  that  the  authorised 
capital  is  only  used  as  the  measure  of  a  tax, 
in  itself  lawful,  without  the  necessary  effect 
of  burdening  interstate  commerce,  brings  the 
legislation  within  the  authority  of  the  state." 

The  Supreme  Court  of  the  United  States 
has  upheld  a  statute  substantially  like  that 
In  question,  against  the  same  objection  now 
urged,  In  these  words: 

"We  have  no  difSculty  In  sustaining  the  tax 
in  question  as  a  legitimate  imposition  upon  a 
foreign  corporation  with  respect  to  its  exercise 
of  the  privilege  of  transacting  intrastate  busi- 
ness in  corporate  form,  the  tax  being  based  upon 
the  amount  and  value  of  its  property  within  the 
state.  It  is  fixed  at  a  definite  percentage  ('/zt 
of  one  per  cent.)  of  'the  proportion  of  the  out- 
standing capital  stock  of  the  corporation  repre- 
sented oy  property  owned  and  used  in  busi- 
ness transacted  in  this  state,'  and  the  act  pro- 
vides machinery  for  ascertaining  the  market 
value  of  the  entire  capital  stock,  and  striking 
a  proportion  between  the  value  of  the  property 
owned  and  used  by  the  corporation  in  Uie  state 
and  that  owned  and  used  by  it  outside  of  the 
state."  St  Louhi  S.  W.  Ry.  v.  Arkansas,  235 
n.  S.  350,  365,  35  Sap;  Ct  00,  103  (59  L. 
Ed.  — ). 

[4]  The  Rock  Island  Company  Insists  that 
notwithstanding  the  construction  adopted, 
the  taxing  officers  may,  so  far  as  the  plead- 
ings show,  have  proceeded  on  the  theory  that 
by  "business  in  Kansas"  was  meant  all 
business  transacted  here,  interstate  as  well 
as  local.  The  presumption,  however.  Is  that 
the  officers  acted  lawfully.    Moreover,  an  ap- 
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peal  Is  proYlded  from  the  determlnaMon  of 
the  Secretary  of  State  fixing  the  fee  (Laws 
1013,  c.  135,  I  8),  and  unless  this  statutory 
remedy  Is  pursued  (and  the  pleadings  show 
InfereDtlally  at  least  that  It  has  not  been) 
the  amount  cannot  be  questioned.  37  Cyc. 
1079. 

A  further  contention  Is  that  the  statute 
makes  an  unwarrantable  discrimination  be- 
twpen  domestic  and  foreign  corporatlODB,  bas- 
ing the  fee  of  the  former  upon  the  "itald-np" 
capital  stock  and  that  of  the  latter  on  the 
"issued"  capital  stock.  The  phrase  "issued 
capital  stock"  is  used  in  distinction  from 
authorised  capital  stock,  and  manifestly  can 
refer  only  to  the  actual  investment,  because 
the  fee  is  regulated  by  the  proportion  of  the 
issued  stock  that  is  "devoted  to  its  Kansas 
business" — ^"used  in  Kansas." 

No  question  of  noncompliance  with  the  pro- 
visions of  the  statute  regarding  the  filing  of 
statements  is  here  Involved,  but  a  suggestion 
Is  made  that  to  require  an  interstate  carrier 
to  furnish  some  of  the  Items  of  information 
mentioned  would  be  to  impose  a  burden  on 
interstate  commerce.  No  specific  item  Is 
IMinted  out  as  being  of  that  diaracter.  If 
any  such  exists,  the  interpretation  already 
indicated  makes  It  Inoperative  with  respect 
to  such  a  corporation. 

[t]  The  statute  was  approved  February  24, 
1013,  and  took  effect  upon  its  publication  In 
the  statute  book,  April  30,  1913.  The  conten- 
tion is  made  that  it  therefore  authorized  no 
tax  for  the  year  1013,  and  that,  if  construed 
to  have  that  effect,  it  deprived  the  corpora- 
tion of  a  vested  right  to  exercise  its  franchise 
in  Kansas  for  at  least  a  part  of  the  period 
for  wbiA  the  tax  Is  assessed.  We  think  the 
Legislature  did  not  intend  an  exemption  for 
the  year  1913,  and  had  authority  to  impose 
the  tax  for  Uiat  year,  notwithstanding  the 
date  of  publication. 

In  behalf  of  the  Missouri,  E^nsas  &  Texas 
Railway  C!ompany,  the  point  is  made  that  the 
otatute  discriminates  against  domestic  corpo- 
rations, in  that  the  fee  required  of  them  is 
based  upon  their  whole  capital  stock,  while 
in  the  case  of  foreign  corporations  it  is  meas- 
ured by  the  amount  invested  in  Kansas  busi- 
ness. The  distinction  Is  justified  by  the  dif- 
ference in  the  character  of  the  privilege  tax- 
ed, being  in  the  one  case  the  right  to  be  a  cor> 
poratton,  and  in  the  other  the  right  to  do 
business  in  Kansas. 

[t]  The  receiver  of  the  Mld-Ck>ntinent  De- 
velopment Company  has  paid  the  fee  charged 
against  that  corporation,  and  raises  the  ques- 
tion of  bis  liability  in  that  connection. 
Where  a  receiver  is  carrying  on  the  business 
-of  a  corporation  as  a  going  concern,  he  is  in 
«ffect  exercising  Its  corporate  franchise,  and 
the  state  properly  looks  to  him  to  pay  the 
tax  imposed  upon  it  Central  Trust  Co.  r. 
N.  T.  C.  &  N.  R.  R.  Co.,  UO  N.  Y.  260,  18  N. 


B.  92,  1  L.  R.  A.  260;  N.  T.  Terminal  Co.  r. 
Gaus,  204  N.  Y.  612,  98  N.  B.  U. 

[7]  The  McPberson  Rural  Telephone  Com- 
pany and  the  Kearny  County  Farmers'  Irri- 
gation Association  ask  the  return  of  the  fees 
respectively  paid  by  them,  on  the  ground  that 
they  are  within  the  exemption  ettended  to 
"corporations  which  are  not  organized  or  op- 
erated for  pecuniary  profit  which  are  not  do- 
ing business  for  pay."  Laws  1913,  c.  136,  | 
1.    They  exist  under  the  statute  providing: 

"That  twenty  or  more  persons  in  this  state 
may  organize  and  incorporate  a  co-operative  so- 
ciety or  company  in  the  manner  and  form  pro- 
vided by  law  in  other  cases,  for  the  purpose  and 
to  the  end  of  more  successfully  promoting  and 
conducting  any  industrial  pursuit."  Gen.  Stat 
1009,  i  1904. 

They  have  no  capital  stock,  receive  no  pay, 
declare  no  dividends.  The  one  maintains  a 
line  of  wires  connecting  with  a  telephone  ex- 
change, th^  other  a  system  of  irrigation. 
Each  is  designed  for  the  material  advantage 
of  its  members,  who  have  chosen  to  adopt 
this  particular  form  of  incorporation  as 
adapted  to  their  needs.  The  essential  pur- 
pose and  the  ultimate  effect  are  the  same  as 
though  the  corporation  required  the  members 
to  pay  for  the  use  of  the  vrire  or  the  water, 
making  the  charge  Just  enough  to  meet  the 
ext)ense0  of  maintenance.  The  organizations 
are  in  a  sense  operated  for  pecuniary  profit — 
as  distinguished  for  instance  from  moral 
profit  They  in  a  sense  do  business  for  pay — 
as  distinguished  from  doing  it  from  benevo- 
lence. We  think.  In  the  absence  of  a  more 
explicit  exemption,  they  should  be  required 
to  make  payment  for  the  privilege  of  cor- 
porate existence. 

Judgment  is  rendered  for  the  plaintiff  on 
the  pleadings,  directing  the  money  in  the 
hands  of  the  Secretary  of  State  to  be  paid 
into  the  state  treasury.  AH  the  Justices  con- 
curring, except  DAWSON,  J.,  who  did  not 

Bit 

(9S  Kan.  »1) 
KANSAS  CITT,  FT.  S.  &  M.  RY.  CO.  v.  SES- 
SIONS, Secretary  of  State.    (No.  19558.) 

(Supreme  Court  of  Kansas.     April  10,  1915.) 

(Bj/llalua  by  the  Court.) 

CoinacBCK  ^=369  —  Douestic  Oobporatior— 
Priviuigb  Tax— Vauditt  of  Statute. 
A  state  may  imitose  upon  the  fmncbise  of 
corporate  existence  of  a  domestic  corporation 
a  tax  measured  b]r  the  amount  of  its  capital 
stock,  notwithstanmnc  a  large  part  of  its  busi- 
ness may  consist  of  uiterBtate  commerce. 

[Ed.  Note. — For  other  cases,  see  (Commerce, 
Cent  Dig.  {{  100,  113-110;    Dec.  Dig.  «=9<S9.J 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  the  Kansas  City,  Fort  Scott  & 
Memphis  Railway  Company  against  Charles 
H.  Sessions,  as  Secretary  of  State,  etc.  From 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 
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Ttala  case,  and  otben  of  a  almilar  charac- 
ter. Involve  the  validity  of  a  statnte  requir- 
ing cori^oratlons  to  file  annual  reports  and  to 
pay  certain  annual  fees.  The  provisions  of 
the  statute,  ao  far  as  they  are  important  to 
the  decision  of  that  question,  follow: 

"Section  1.  Every  corporation  organised  un- 
der the  laws  of  this  state,  for  profit,  shall  make 
a  report  in  writing  to  the  secretary  of  state 
annuaUy  on  or  before  March  Slst,  showing  the 
condition  of  the  corporation  at  the  close  of  onsi- 
ness  on  the  31st  day  of  December  next  preced- 
ing the  date  of  filing  and  in  such  form  as  the 
secretary  of  state  may  prescribe^  containing  the 
following  facts:  (1)  The  name  of  the  corpora- 
tion. (2)  The  location  of  its  principal  .office. 
(3)  The  name  of  the  president,  secretary,  treas- 
urer and  members  of  the  board  of  directors, 
with  post  office  address  of  each.  (4)  The  date 
of  the  annual  election  of  officers  of  such  corpo- 
ration. (5)  The  amount  of  authorized  capital 
stock  and  the  par  value  of  each  share.  (6)  T%e 
amount  of  capital  stock  anthorited,  the  amount 
of  capital  stock  issued  and  paid  up.  (7)  The 
nature  and  kind  of  business  in  which  the  com- 
pany is  engaged  and  its  place  or  places  of  busi- 
ness. (8)  A  complete  and  detailed  statement  of 
the  assets  and  liabilities  of  the  corporation. 
(9)  A  complete  list  of  stockholders  with  the 
post-office  address  of  each  and  the  number  of 
shares  held  by  each.  (10)  The  change  or  chang- 
es, if  any,  in  the  above  particnlars  made  since 
the  last  annual  report. 

"Such  report  shall  be  signed  and  sworn  to 
before  an  officer  duly  authorized  to  administer 
oaths,  by  the  president  or  vice  president  and 
secretary  or  general  manager  of  the  corporation, 
and  forwarded  to  the  secretary  of  state.  At  tlie 
time  of  filing  such  annual  report  it  shall  be  the 
duty  of  every  corporation,  for  profit,  or  for  car- 
rying on  any  kind  of  business  incorporated  un- 
der the  laws  of  this  state  to  pay  to  the  secre- 
tary of  state  an  annual  fee  as  follows:  When 
the  paid  up  capital  stock  of  the  corporation 
does  not  exceed  ten  thousand  dollars  such  an- 
nual fee  shall  be  ten  dollars;  when  the  paid  up 
capital  stock  exceeds  ten  thousand  dollars  but 
does  not  exceed  twenty-five  thousand  dollars  the 
annual* fee  shall  be  twenty-five  dollars;  when 
the  paid  up  capital  stock  exceeds  twenty-five 
thousand  dollars  but  does  not  exceed  fifty  thou- 
sand dollars  the  annual  fee  shall  be  fifty  dol- 
lars; when  the  paid  up  capital  stock  exceeds 
fifty  thousand  dollars  but  does  not  exceed  one 
hundred  thousand  dollars  the  annual  fee  shall 
be  one  hundred  dollars :  when  the  paid  up  cap- 
ital stock  exceeds  one  hundred  thousand  dollars 
but  does  not  exceed  two  hundred  and  fifty  thou- 
sand dollars  the  annual  fee  shall  be  one  hundred 
twenty-five  dollars ;  when  the  paid  up  capital 
stock  exceeds  two  hundred  and  fifty  thousand 
dollars  but  does  not  exceed  five  hundred  thou- 
sand dollars  the  annual  fee  shall  be  two  hun- 
dred and  fifty  dollars ;  when  the  paid  up  capital 
stock  exceeds  five  hundred  thousand  dollars  but 
does  not  exceed  one  million  dollars  the  annual 
fee  shall  be  five  hundred  dollars;  when  the 
paid  up  capital  stock  exceeds  one  million  dol- 
lars but  does  not  exceed  two  million  dollars 
the  annual  fee  shall  be  one  thousand  dollars; 
when  the  paid  up  capital  stock  exceeds  two 
million  dollars  but  does  not  exceed  three  mil- 
lion dollars  the  annual  fee  shall  be  fifteen  hun- 
dred dollars;  when  the  paid  up  capital  stock 
exceeds  three  million  dollars  but  does  not  exceed 
five  million  dollars  the  annual  fee  shall  be  two 
thousand  dollars;  when  the  paid  up  capital 
stock  exceeds  five  miUion  dollars,  the  annual 
fee  shall  be  two  thousand  five  hundred  dollars. 

"Sec  2.  Every  foreign  corporation,  for  profit, 
now  or  hereafter  doing  business  in  this  state, 
and  owning  or  using  a  part  or  all  of  its  capital 
in  this  state,  and  subject  to  compliance  with 
the  laws  relating  to  the  admission  of  foreign 
corporations  to  do  business  in  Kansas,  shall 


make  a  report  ia  writing  to  the  secretary  of 
state,  annually,  on  or  before  Mareh  Slst,  snow- 
ing, in  such  form  as  the  secretary  of  state  may 
prescribe,  the  following  facta  as  of  the  Slst  day 
of  Deceml>er  next  preceding  the  date  of  filing: 

(I)  The  name  of  the  corporation  and  under  the 
laws  of  what  state  or  country  organized.  (2) 
The  location  of  its  principal  office.  (3)  l^e 
names  of  the  president,  secretary,  treasurer, 
and  members  of  the  board  of  directors,  with  the 
post  office  address  of  eadi.  (4)  The  date  of  the 
annual  election  of  offikiers.  (6)  The  amount  of 
authorised  capital  stock,  and  the  par  value 
of  each  share.  (6)  The  amount  of  capital  stock 
issued,  and  tiie  amount  of  capital  stock  paid  up. 
(7)  The  nature  and  kind  of  buaineas  in  which 
the  company  is  engaged  and  its  place  or  places 
of  business,  both  within  and  without  the  state 
of  Kansas.  (8)  The  name  and  location  of  its 
office  or  offices  in  Kansas,  and  the  name  and 
address  of  the  officers  or  agents  of  tiie  company 
in  charge  of  its  business  in  Kansas.  (9)  The 
value  of  the  property  owned  and  used  by  the 
oompanv  in  Kansas,  where  situated,  and  the 
value  of  the  property  owned  and  used  outside  of 
BLansas  and  where  situated.  (10)  A  statement 
of  the  assets  and  liabilities  of  the  corporation. 

(II)  The  change  or  changes,  if  any,  in  the  above 
particulars  made  since  the  last  annual  report. 

"Such  report  shall  be  signed  and  sworn  to 
before  an  officer  duly  authorized  to  administer 
oaths,  by  the  president  or  vice  president  and 
secretary  or  general  manager  and  forwarded  to 
the  secretary  of  state.  Upon  the  filing  of  such 
report  the  secretary  of  state,  from  the  facts  thus 
reported  and  any  other  facts  coming  to  bis 
knowledge  bearing  upon  the  question,  shall  de- 
termine the  proporoon  of  the  issued  capital 
stock  of  the  company  represented  by  its  prop- 
erty and  business  in  Kansas,  and  snail  charge 
and  collect  from  such  company,  in  addition  to 
the  initial  fees,  for  the  privilege  of  exercising 
its  franchise  in  Kansas,  an  annual  fee  upon  that 
proportion  of  such  foreign  corporation's  issued 
capital  stock  as  is  devoted  to  Its  Kansas  busi- 
ness and  to  be  not  less  than  ten  dollars  in  any 
cas&  as  follows :  When  the  issued  capital  stock 
of  the  coiporation  used  in  Kansas  does  not  ex- 
ceed ten  thousand  dollars  such  annual  fee  shall 
be  ten  dollars;  when  the  issued  capital  stock 
used  in  Kansas  exceeds  ten  thousaua  dollars 
but  does  not  exceed  twenty-five  thousand  dollars 
the  annual  fee  shall  be  twenty-five  dollars; 
when  the  issued  capital  stock  used  in  Kansas 
exceeds  twenty-five  thousand  dollars  but  does 
not  exceed  fifty  thousand  dollars  the  annual  fee 
shall  be  fifty  dolian;  when  the  issued  capital 
stock  used  in  Kansas  exceeds  fifty  thousand  dol- 
lars but  does  not  exceed  one  hundred  thousand 
dollars  the  annual  fee  shall  be  one  hundred 
dollara;  when  the  issued  capital  stock  used  in 
Kansas  exceeds  one  hundred  thousand  dollars 
but  does  not  exceed  two  hundred  and  fifty  thou- 
sand dollars  the  annual  fee  shall  be  one  hun- 
dred and  twenty-five  dollars;  when  the  issued 
capital  stock  used  in  Kansas  exceeds  two  hun- 
dred and  fifty  thousand  dollars  but  does  not  ex- 
ceed five  hundred  thousand  dollars  the  annual 
fee  shall  be  two  hundred  and  fifty  dollars ;  when 
the  issued  capital  stock  used  in  Kansas  exceeds 
five  hundred  thousand  dollara  but  does  not  ex- 
ceed one  million  dollars  the  annual  fee  shall 
be  five  hundred  dollars ;  when  the  issued  cap- 
ital stock  used  in  Kansas  exceeds  one  million 
dollars  but  does  not  exceed  two  million  dolian 
the  annual  fee  shall  be  one  thousand  dollars; 
when  the  issued  capital  stock  used  in  Kansas 
exceeds  two  million  dollars  but  does  not  exceed 
three  million  dollars  the  annual  fee  shall  be 
fiftem  hundred  dollars ;  when  the  issued  capital 
stock  used  in  Kansas  exceeds  three  million  dol- 
lars but  does  not  exceed  five  million  dollars, 
the  annual  fee  shall  be  two  thousand  dollars; 
when  the  issued  capital  stodc  used  in  Kansas 
exceeds  five  miUion  dollars  the  annual  fee  aball 
be  two  thousand  five  hundred  dollars." 
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"Sec.  5.  In  case  any  corporation  required  to 
file  the  report  and  pay  the  fee  prescribed  in  sec- 
tions one  and  two  of  this  act  shall  fail  or  neg- 
lect to  make  such  report  within  the  period  pre- 
scribed in  said  sections,  respectively,  such  cor- 
poration shall  be  subject  to  a  penalty  of  one 
hundred  dollars,  and  an  additional  penalty  of 
five  dollara  per  day  for  each  day's  omission  after 
the  time  limited  in  this  act  for  filing  such  report 
and  paying  such  fee.  Such  penalty  and  the 
annual  fee  or  fees  required  to  be  paid  by  the 
proTisions  of  sections  1  and  2  of  this  act  may  be 
recovered  by  an  action  in  the  name  of  the  state 
and  on  collection  the  fee  shall  be  paid  into  the 
state  treasury  to  the  credit  of  the  general  rev- 
enue fund,  and  the  penalty  or  penalties  when 
collected  shall  be  jpaid  into  the  county  school 
fond. 

"Sec  6.  On  complaint  of  the  secretary  of  state 
that  any  corporation  has  failed  to  pay  the  an- 
nual fees  prescribed  by  this  act,  it  shall  be  the 
du^  of  the  county  attorney,  or  the  attorney  gen- 
vna,  to  institute  such  action  in  the  district  court 
of  Shawnee  county,  Kansas,  or  of  any  county 
in  which  such  corporation  has  an  office  or  place 
of  business.  The  failure  of  apy  domestic  cor- 
poration to  file  the  annual  statement  and  to  pay 
the  annual  fee  herein  provided  for  within  nine- 
ty days  of  the  time  for  filing  and  paying  the 
same  shall,  in  addition  to  other  penalties,  work 
the  forfoitnn  ot  the  charter  of  such  corporation 
organised  under  the  laws  of  this  state  and  the 
charter  board  may  at  any  time  thereafter  de- 
clare the  charter  of  such  corporation  forfeited; 
and  upon  the  declaration  of  any  such  forfeitnr« 
it  shall  be  the  duty  of  the  attorney  general  ta 
apply  to  the  district  court  of  the  proper  county 
for  the  appointment  of  a  receiver  to  dose  out 
the  business  of  such  corporation.  The  failure 
of  any  foreign  corporation  to  file  such  annual 
statement  as  heretofore  provided  within  ninety 
days  from  the  time  provided  for  filing  the  same 
shall  work  a  forfeiture  of  its  right  or  authority 
to  do  business  in  this  state  and  the  charter 
ixiard  may  at  any  time  thereafter  declare  such 
forf^ture  and  shall  forthwith  publish  such  dec- 
laration in  the  official  state  paper.  This  section 
shall  not  be  construed  to  restrict  the  state  from 
invoking  any  other  remedies  provided  by  exist- 
ing laws." 

"Sec.  8.  Any  corporation  shall  have  the  right 
to  be  heard  by  the  secretary  of  state  upon  the 
matter  of  determination  of  the  amount  of  fees 
due  under  the  provisions  of  this  act  Any  cor- 
poration aggrieved  by  the  decision  of  the  sec- 
retary of  state  may,  within  ten  days,  appeal  to 
the  governor,  the  attorney  general  and  the  state 
bank  commissioner,  whose  decision  in  the  mat- 
ter shall  be  final. 

"Sec.  9.  If  any  corporation  is  aggrieved  at  the 
amount  of  the  fee  exacted  of  it  under  this  act 
it  may  pay  the  same  under  protest  and  such 
fee  shall  be  kept  by  the  secretary  of  state  in  a 
special  fund,  and  the  corporation  may  bring 
suit  in  the  district  court  of  Shawnee  county, 
Kansas,  to  recover  said  fee  or  such  part  of  it 
as  may  be  just  and  equitable,  but  in  no  such 
case  shall  any  costs  be  allowed,  nor  shall  the 
secretary  of  state  suffer  any  personal  liability. 
After  any  such  suit  is  determined,  any  balance 
of  such  fee  remaining  with  the  secretary  of 
state  shall  be  turned  into  the  state  treasury  for 
the  benefit  of  the  general  revenue  fund. 

"Sec  10.  [As  amended  by  sec  1,  ch.  136,  Laws 
1913.]  All  educational,  religious,  scientific, 
charitable  corporations  and  all  insurance,  build- 
ing and  loan  associations"  or  corporations  "and 
all  corporations  which  are  not  organized  or 
operated  for  peconiary  profit,  which  are  not 
doing  business  for  pay,  are  exempt  from  the  pro- 
visions of  this  act ;  provided,  that  no  other  cor- 
porations doing  business  in  this  state  shall  be 
exempt ;  and  provided  further  that  building  and 
loan  associations  in  order  to  secure  such  ex- 
emptions must  list  for  taxation  all  mortgages 


by   them   owned   in  excess  of  capital  ttoek." 
Laws  1918,  c.  136. 

W.  F.  Evans,  of  St.  Lonls,  Mo.,  and  R.  B. 
Vermilion  and  W.  F.  Lilleston,  botb  of  Wich- 
ita, for  appellant  S.  M.  Brewster,  Atty. 
Gen.,  and  F.  P.  Lindsay  and  W.  P.  Mont- 
gomery, botb  of  Topeka,  for  appellee. 

MASON,  J.  (after  stating  the  fiicts  as 
above).  The  Kansas  City,  Ft  Scott  &  Mem- 
phis Railway  Cktmpany,  a  corporation  or- 
ganized under  the  laws  of  this  state,  paid 
under  protest  to  the  Secretary  of  State  In 
March,  1914,  $2,500,  the  sum  required  of  It 
by  the  terms  of  the  statute  aet  out  in  the  • 
foregoing  statement  Laws  1913,  a  135,  |  1. 
It  then  brought  action  in  the  district  court 
to  recover  the  amount,  and,  being  denied  re- 
lief, appeals. 

The  plaintiff,  a  carrier  doing  Interstate  as 
well  as  local  business,  insists  that  the  charge 
exacted  of  it  is  illegal  because  it  places  a 
burden  upon  Interstate  commerce,  and  up(m 
property  outside  of  Kansas.  The  fee  collects 
ed  is  a  tax  upon  the  right  of  corporate  ex- 
istence— the  franchise  granted  by  the  state 
to  be  a  oorix>ration— to  do  bneineas  with  the 
advantages  associated  with  that  form  of  or- 
ganization. It  Is  measured  by  the  amount  of 
paid-up  stock,  although  not  directly  propor- 
tioned to  it,  the  percentage  being  graduated 
up  to  a  capital  of  $5,000,000,  no  increase  be- 
ing made  after  that  amount  is  exceeded. 
The  plaintiff  argues  that  the  tax  is  one  im- 
posed upon  interstate  commerce,  and  upon 
property  beyond  the  Jurisdiction  ot  Kansas, 
Inasmuch  as  its  size  is  regulated  by  the 
amount  invested  in  a  business  a  large  part  of 
which  is  carried  on  outside  of  the  state,  and 
between  different  states. 

A  corporation  may  be  required  by  the 
state  which  created  It  to  pay  a  tax  upon  the 
privilege  of  corporate  existence  which  it  has 
BO  obtained,  notwithstanding  It  may  be  en- 
gaged in  Interstate  commerce.  Caises  sup- 
porting that  doctrine  are  collected  and  classi- 
fied in  a  note  in  67  L.  B.  A  79.  The  natural 
and  obvious  way  of  determining  the  amount 
of  such  a  tax  is  to  fix  It  with  reference  to 
the  capital  stock,  which  In  a  way  measures 
the  extent  of  the  power  conferred.  That  is 
the  method  ordinarily  pursued.  37  Cyc.  817, 
note  68.  It  does  not  necessarily  afford  an 
accurate  measure  of  the  relative  value  of 
the  right  which  is  taxed,  but  it  affords  a 
practical  basis  for  a  reasonable  approxima- 
tion. To  distinguish  between  the  amount  of 
the  capital'  which  is  invested  locally,  and  that 
used  abroad,  or  in  interstate  business,  would 
be  to  apportion  the  tax  according  to  the  busi- 
ness done  and  not  according  to  the  capacity 
to  do  business  In  a  particular  way,  which  is 
the  essence  of  the  thing  taxed.  If  such  a 
distinction  were  necessary,  It  would  follow 
that  a  company  engaged  solely  In  Interstate 
commerce  could  not  be  required  to  pay  any 
tax  whatever  upon  its  franchise  to  exist  aa 
a  corporation. 
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In  Erie  R.  Co.  ▼.  Pennsylvania,  82  U.  S. 
(15  Wall.)  284,  21  L.  Ed.  164,  the  court  up- 
held a  state  tax  upon  the  gross  receipts  of  a 
(■arrler,  derived  In  part  from  Interstate  com- 
luerce,  upon  two  grounds.  One  was  that  the 
receipts  had  become  mingled  wltb  the  gener- 
al property  of  the  state,  a  ground  which  was 
afterwards  held  to  be  untenable.  Phlla. 
Steamship  Co.  v.  Pennsylvania,  122  U.  'S. 
326,  7  Sup.  Ct  1118,  30  L.  Ed.  1200.  The 
other  ground  was  thus  expressed: 

"It  Is  not  to  be  questioned  that  the  states 
may  tax  the  franchises  of  companies  created 
by  them,  and  that  the  tax  may  be  proportioned 
either  to  the  value  of  a  franchise  granted,  or  to 
the  extent  of  its  exercise;  nor  is  it  deniable 
that  gross  receipts  may  be  a  measure  ot  proxi- 
mate value,  or,  if  not,  at  least  of  the  extent 
of  enjoyment."  82  U.  8.  (15  Wall.)  296.  21  U 
Ed.  164. 

Upon  this  proposition  the  Oross  Receipts 
Case  was  distinguished  and  not  overruled, 
the  oonrt  saying: 

"The  second  ground  on  which  the  decision  re- 
ferred to  was  based  was,  that  the  tax  was  upon 
the  franchise  of  the  corporation  granted  to  it 
by  the  state.  We  do  not  think  Uiat  this  can 
be  affirmed  in  the  present  case.  It  certainly 
could  not  have  been  Intended  as  a  tax  on  the 
corporate  franchise,  because,  by  the  terms  of  the 
act,  it  was  laid  equally  on  the  corporations  of 
other  states  doing  business  in  Pennsylvania." 
122  U.  8.  342,  7  Sup.  Gt  1123,  30  L.  Ed.  1200. 

There  la  obviously  a  good  basis,  however, 
for  distinguishing  between  a  tax  upon  the 
gross  receipts  of  an  Interstate  carrier,  and  a 
tax  upon  Its  corporate  entity,  graded  accord- 
ing to  its  capital  stock.  In  Henderson  Bridge 
Company  v.  Kentucky,  166  U.  8.  180,  17  Sup. 
Ct  532,  41  L.  Ed.  953,  the  court  sustained  a 
tax  imposed  by  the  state  of  Kentucky  upon 
the  "intangible  property"  of  a  corporation 
owning  an  Interstate  bridge,  saying: 

"The  only  franchises  treated  here  as  the  sub- 
ject of  taxation  were  those  granted  by  the  state 
of  Kentucky."  166  U.  8.  154,  17  Sop.  Ct  633, 
41  L.  Ed.  953. 

A  vigorous  dissent,  based  on  the  contrary 
view,  was  written  by  Mr.  Justice  White,  who 
said: 

"I  cannot  bring  my-  mind  to  the  conclnsion 
that  the  tax  is  only  levied  on  the  mere  franchise 
to  exist  as  a  corporation  conferred  by  the  state 
of  Kentucky."  166  U.  S.  166,  17  Sup.  Ct  538, 
41  L.  Ed.  953. 

Clearly,  if  the  dissenting  justices  could 
have  accepted  that  view  of  the  matter,  their 
objection  to  the  decision  would  have  been  re- 
moved. 

In  Atlantic,  etc.,  TeL  <>>.  t.  Philadelphia, 
190  U.  S.  160,  163,  23  Sup.  Ct  817,^18  (47  L. 
Ed.  995),  the  general  rule  was  again  declar- 
ed that: 

"The  franchise  of  a  corporation,  although 
that  franchise  is  the  business  of  interstate  com- 
merce, is,  as  a  part  of  its  property,  subject  to 
state  taxation,  providing  at  least  the  franchise 
is  not  derived  from  the  United  States." 

In  Western  Union  Tel.  C!o.  v.°  Kansas,  216 
U.  8.  1,  36,  30  Sup.  Ct  190,  201  (54  L.  Ed. 
366),  it  was  said: 


"If  a  domestic  corporation  engaged  in  the 
business  of  soliciting  orders  for  goods  manufac- 
tured, sold  and  delivered  in  a  state,  should,  in 
addition,  solicit  orders  for  goods  manufactured 
in  and  to  be  brought  from  another  state  for 
delivery,  could  the  former  state  make  it  a  con- 
dition at  the  right  to  engage  in  local  business 
within  its  limits  that  the  corporation  pay  a 
given  per  cent  of  all  fees  or  commissions  re- 
ceived by  it  in  its  business,  interstate  and  do- 
mestic? There  can  be  but  one  answer  to  this 
question,  namely,  that  such  a  condition  would 
operate  as  a  direct  burden  on  interstate  com- 
merce, and  therefore  would  be  onconstitntional 
and  void.  Consistently  with  the  Clonstitution 
no  court  could,  by  any  form  (^  decree,  recognise 
or  give  effect  to  or  enforce  such  a  condition." 

As  already  suggested,  for  the  state  to  as- 
sess a  tax  gauged  by  the  total  capital  stock, 
upon  the  right  to  exist  as  a  corporation, 
which  it  has  granted,  is  a  very  different 
thing  from  requiring  a  business  to  pay  the 
state  a  percentage  of  what  it  earns  by  each 
transaction  undertaken;  some  of  them  be- 
ing of  an  interstate  character.  A  tax  meas- 
ured by  the  capital  stock  may  in  some  situa- 
tions be  equivalent  to  a  charge  upon  the 
whole  business  done,  while  in  others  It  is 
not.  In  the  case  just  quoted  from,  the  stat- 
ute which  was  held  void  undertook  to  re- 
quire a  foreign  corporation,  as  a  condition 
to  doing  a  purely  local  business  in  Kansas, 
to  pay  a  fee  fixed  by  a  graduated  percentage 
of  its  total  capital  stock,  which  was  largely 
employed  in  business  elsewhere,  and  in  Inter- 
state commerce.  There  was  no  logical  con- 
nection between  the  amount  charged  and  the 
extent  or  value  of  the  business  done  wholly 
within  the  state — the  only  matter  over  which 
the  state  had  control  Here  the  amount  of 
the  tax  has  a  direct  relation  to  the  scope  and 
value  of  the  privilege  conferred  and  control- 
led by  the  state — ^the  right  to  be  a  corpora- 
tion. 

We  find  notiiing  in  the  cases  referred  to  or 
elsewhere  that  denies  the  power  of  a  state 
to  tax  all  domestic  corporations,  including 
those  engaged  in  interstate  commerce,  upon 
their  right  of  corporate  existence,  regulating 
the  amount  In  the  usual  manner,  by  their 
capital  stock.  We  conclude  that  such  power 
exists,  and  that  the  statute  In  question  U 
not  subject  to  the  objections  stated. 

The  judgment  is  affirmed.  All  Justices 
ciMiCttrring,  except  DAWSON,  J.,  who  did  not 
sit 

(S6  Kan.  27U 
LUSK  et  aL  t.  SESSIONS,  Secretary  of  State. 

(No.  19659.) 
(Supreme  (3ourt  of  Kansas.    April  10,  1915.) 

(8i)Uabu$  by  the  Court.) 

Taxation  4s>53<V— Fobkign  CoRPORATtom— 
Payment  of  Tax— Riohtb  Acquibkd. 
The  rule  in  the  preceding  caae  followed  with 
respect  to  the  tax  on  a  foreign  corporation  en- 
titled to  privileges  equal  to  those  granted  to 
domestic  corporations. 

[£3d.  Note.— For  other  cases,  see  TaxatioB, 
Cent  Dig.  |S  986,  988;    Dec.  ^.  «s>530.] 
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Appeal  trom  District  Court,  Shawnee 
County. 

Action  by  James  W.  Lnsk  and  others,  as 
receivers,  etc.,  against  Charles  H.  Sessions, 
as  Secretary  of  State,  etc.  From  judgment 
for  defendant,  plaintiffs  appeal.    Affirmed. 

W.  P.  Evans,  of  St  Louis,  Mo.,  and  K.  E. 
Vermilion  and  W.  B*.  Ulleston,  both  of  Wich- 
ita, for  appellants.  S.  M.  Brewster,  Atty. 
Gen.,  and  J.  L.  Hunt,  W.  P.  Montgomery,  and 
F.  P.  Lindsay,  all  of  Topeka,  for  appellee. 

MASON,  J.  The  receivers  of  the  St  Louis 
&  San  Francisco  Railroad  Company  paid 
under  protest  the  tax  required  by  the  terms 
of  the  corporation  tax  law  of  1913  (Lews 
1913,  c.  135),  and  sued  to  recover  the  amount 
A  demurrer  to  the  petition  was  sustained, 
and  the  plaintiffs  appeaL 

The  company  named  Is  a  foreign  corpora- 
tion which  has  compiled  with  certain  con- 
ditions entitling  It  under  our  statutes  to  the 
same  treatment  as  domestic  corporations. 
The  argument  Is  made  that  If  the  tax  law  re- 
ferred to  Is  unconstitutional,  and  cannot  be 
enforced  against  domestic  corporations,  the 
Frisco  Company  Is  entitled  to  the  same  ex- 
emption by  virtue  of  the  guaranty  of  privi- 
leges equal  to  those  of  corporations  charter- 
ed by  this  state.  We  have  decided  that  the 
act  in  question  la  valid  as  to  domestic  cor- 
porations, and  this  conclusion  necessarily  dis- 
poses of  the  contentions  made  In  this  case. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring,  except  DAWSON,  J.,  who  did 
not  sit. 

(»  Kan.  UO) 

CONRAD  T.  ROBERTS.    (No.  19407.)t 
(Supreme  Court  of  Kansas.     April  10,  1916.) 

(Syllalut  by  the  Court.) 

1.  Appeal   and    Ebsob    <=5>1051— H a bot.kss 
Ebbob— Obdeb  of  Pboof. 

In  an  action  for  slander,  plaintiff'  was  per- 
mitted, over  defendant's  objections,  to  offer  evi- 
dence in  chief  of  her  reputation  and  character. 
Held,  that  the  evidence  was  not  admissible  in 
cbiet  but  since  it  only  tended  to  prove  a  fact 
which  the  law  wiU  presume,  its  admission  was 
not  material. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4161-4170;  Dec.  Dig.  «=3 
1051.] 

2.  LiBBL    AND     SI.ANDKB    4=s>100  —  PLEAOIITa 
ARD  PBOOr— BVIDKNCK  IN  RebTTTTAI.. 

In  such  an  action,  where  the  plaintiff,  for 
the  purpose  of  showing  malice,  proves  the  ut- 
terance of  words  not  alleged  in  the  petition,  the 
defendant  may  then  prove  the  truth  of  these 
matters  under  a  general  denial,  or  may  offer 
evidence  showing  conduct  of  the  plaintiff  wiiich 
would  excuse  or  justify  the  language. 

[Bid.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §§  246-256,  258-272,  291, 
322,  323 ;   Dec.  Dig.  «=»100.J 

3.  LiBKL   AND    Slandeb   ^s»100  —  Pleadimo 

AND    PbOOJ'— MaTTEBS   OF   DEFENSE. 

Where  the  defense  consists  of  a  general 
denial  and  a  plea  that  the  matter  was  privi- 
leged, the  defendant  may,  notwithstanding  nei- 
ther justification  nor  mitigating  circumstances 


has  been  pleaded,-  prove  the  truth,  or  nay  prove 
conduct  of  the  plamtiff  jostifyinf  the  atteranoe 
of  the  words. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {|  246-256,  268-272,  291, 
322,  323;   Dec.  Dig.  <S=»100.] 

4.  LiBKL  AND  Slandeb  $=>34— Pbivileob— 
gonvebsations  between  husband  and 
Wife. 

Where  the  presence  of  bystanders  at  a  con- 
versation between  husband  and  wife  is  a  mere 
casual  incident,  not  in  any  sense  sought  for  by 
the  defendant,  the  latter  will  not  be  deprived  of 
the  privilege. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |  113 ;    Dec.  Dig.  <S=»34.J 

5.  Libel  and  Slandeb  «=>34— Pbivxleqb— 
CoNVEsaATioN    between    Hvbband    and 

WiFB— iNBTBUCmONS. 

In  an  action  for  sland«r,  the  defendant 
pleaded  a  qualified  privilege  that  the  words  were 
spoicen  in  a  conversation  with  her  husband  at 
a  time  when  she  understood  her  husband  was 
liable  to  be  arrested  for  his  conduct  with  the 
plaintiff  and  another  woman  where  he  lived, 
and  that  it  would  result  in  disgrace  being 
brought  upon  their  family,  and  that  she  desired 
to  warn  him  in  the  protection  of  his  own  inter- 
ests as  well  as  that  of  the  family.  Held,  that 
an  instruction  charging  that  if  a  third  person 
overheard  what  was  said,  the  matter  was  not 
privileged  unless  such  person  was  a  mere  eaves- 
dropper, was  error. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Ont.  Dig.  i  113;    Dec.  Dig.  «=934.] 

Appeal  from  District  Court,  Ford  County. 

Action  by  Etta  Conrad  against  Maggie  L. 
Roberts.  From  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Ferry,  Doran  &  Dean,  of  Topeka,  for  appel- 
lant L.  A.  Madison  and  Carl  Van  Riper, 
both  of  Dodge  City,  and  Charles  A.  Baker,  of 
(Chicago,  111.,  for  appellee. 

PORTER,  J.  The  plaintiff  sued  to  recover 
damages  for  an  alleged  slander.  The  peti- 
tion contained  five  counts.  The  cause  was 
submitted  to  the  Jury  upon  the  third  and 
fourth  counts  only,  and  upon  both  of  these 
there  was  a  verdict  for  the  plaintiff.  A  mo- 
tion for  a  new  trial  was  overruled,  and  judg- 
ment rendered,  from  which  defendant  ap- 
peals. 

The  third  count  alleged,  in  substance,  that 
defendant,  in  a  conversation  in  the  hearing  of 
George  McKlnney,  maliciously  charged  the 
plaintiff  with  being  a  wbore.  To  this  cause 
of  action  the  defendant  answered  by  a  gen- 
eral denlaL  The  fourth  count  alleged.  In  sub- 
stance, that  defendant,  in  a  <%rtaln  conversa- 
tion in  the  presence  and  hearing  of  plaintiff's 
sister  Velma  '  Warder,  and  C.  M.  Roberts, 
falsely  and  maliciously  charged  the  plaintiff 
with  running  a  whorehouse.  To  this  cause  of 
action  the  defendant  filed  a  general  denial 
and  a  special  defense  that  the  matter  was 
privileged;  that  C.  M.  Roberts  Is  the  hus- 
band of  the  defendant;  that  she  called  at  a 
bouse  owned  by  her  husband,  which  she  un^ 
derstood  at  the  time  was  occupied  by  him 
and  the  plaintiff;    that  she  found  her  hus- 


»For  other  csms  «m  same  topic  and  KBT-MUMBBR  la  all  K«r-Numbered  Dlseats  and  Indaxaa 
t  Rehearing  denied  Hay  16,  1915. 
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band  In  his  bedroom  and  with  Mm  tbe  plain- 
tUTs  sister  Velma  Warder ;  that  she  Inform- 
ed her  husband  that  she  desired  to  speak 
to  him,  and  called  him  to  the  outside  door  of 
the  house,  leaving,  as  she  understood,  said 
Velma  Warder  in  the  bedroom;  that  she 
then  told  her  husband  that  "If  he  did  not 
look  out  be  would  be  arrested" ;  that  her  bus- 
band  said,  "Do  you  mean  to  call  these  women 
whores?"  that  she  said,  "I  never  use  that  lan- 
guage," and  that  her  hnsband  then  said  to 
her,  "Do  you  mean  to  say  that  this  is  a  dis- 
orderly house?"  and  that  she  said,  "It  looks 
like  it" 

It  appears  that  some  time  before  this  con- 
rersatlon  the  defendant  and  her  husband  had 
separated  and  were  living  apart;  be  owned 
several  houses  and  occupied  one  a  few  doors 
from  the  house  where  defendant  lived.  Mr. 
Conrad  and  Mrs.  Conrad,  the  plaintiff,  and 
her  sister  Velma  Warder  lived  In  the  house 
with  him. 

[1]  The  first  error  complained  of  is  that  the 
court  permitted  the  plaintiff  to  prove  her 
good  reputation  and  character.  One  ground 
of  the  objection  Is  that  the  evidence  was  not 
confined  to  the  reputation  of  the  plaintiff  at 
the  time  the  alleged  slanderous  statements 
were  made.  The  witnesses  testified  to  her  rep- 
utation in  the  town  of  Fowler,  where  she  liv- 
ed for  a  year  or  more  prior  to  removing  to 
Dodge  City.  She  had  moved  -from  Fowler  to 
Dodge  City  in  November,  1911,  and  the  peti- 
tion charges  slanderous  statements  made  by 
defendant  on  January  25,  1912,  and  on  May 
30,  1912^  So  far  as  the  time  is  concerned, 
we  think  it  cannot  be  said  that  it  was  too 
remote.  The  principal  ground  urged  In  sup- 
port of  the  objection  to  the  testimony  is  that 
it  is  never  competent  for  the  plaintiff  to  offer 
evidence  in  chief  of  reputation  and  character 
in  an  actlMi  for  slander.  A  number  of  cases 
in  support  of  this  doctrine  are  cited  in  the 
brief.  While  the  evidenca  should  not  have 
been  admitted  in  chief,  on  the  ground  that 
the  law  presumes,  until  the  contrary  is  shown, 
that  plaintiff  has  a  good  reputation,  still  the 
admission  of  testimony  to  prove  a  fact  which 
the  law  will  presume  cannot  be  regarded  as 
material  error.  Stafford  v.  M.  J.  Ass'n,  142 
N.  Y.  698,  37  K.  B.  625.  Aside  from  any  au- 
thorities upon  the  subject  this  court  would 
not  reverse  a  Judgment  for  such  an  error. 

[2]  The  ground  of  the  next  complaint  is 
that  the  court  excluded  certain  testimony  of- 
fered by  defendant,  and  the  question  la 
whether,  in  an  action  for  slander,  where  nei- 
ther Justification  nor  mitigating  circumstanc- 
es has  been  pleaded,  evidence  is  admissible, 
nnder  a  general  denial,  .'which  tends  to. estab- 
lish the  truth  of  the  slanderous  words. 
Mrs.  Weiugarth  was  one  of  the  defendant's 
witnesses  whose  testimony  was  excluded  and 
afterwards  produced  on  the  motion  for  a  new 
trial.  We  think  her  testimony  was  admissi- 
ble for  the  following  reasons:    Over  the  de- 


fendant's objections  the  court  permitted  the 
plaintiff  to  offer  proof  under  the  first  cause 
ot  action,  which  charged  the  utterance  of 
certain  words  in  the  presence  of  Maggie  Mc- 
Klnney.  Afterwards  the  court  concluded  that 
the  first  count  stated  no  cause  of  action  and 
withdrew  all  evidence  ander  it,  but,  over 
the  defendants'  objections.  Instructed  that  the 
Jury  might  consider  the  evidence  under  this 
count  so  far  as  it  tended  to  show  malice  <» 
the  part  of  defendant  Xow  there  la  a  rule, 
supported  by  weU-considered  cases  and,  we 
think,  resting  upon  sound  reasoning,  that 
where  the  plaintiff,  for  the  purpose  of  show- 
ing malice,  proves  the  utterance  of  words  not 
"laid"  in  the  i>etitlon,  defendant  majr  then 
prove  the  truth  of  these  matters  under  a  gen- 
eral denlaL  It  would  seem  to  be  only  fair 
that  if  the  evidence  Introduced  under  the 
cause  of  action  afterwards  withdrawn  from 
the  consideration  of  the  Jury  was  proper  to 
be  considered  for  the  purpose  of  showing 
malice,  then  the  defendant  should  have  been 
permitted  to  introduce  the  evidence  showing 
conduct  of  the  plalntlfl  which  would  excuse 
or  Justify  the  language.  The  rule  should  and 
does  work  both  ways,  and  if  the  plaintiff  is 
permitted  to  prove,  express  malice,  the  de- 
fendant may  offer  evidence  to  disprove  it 
In  HeUey  v.  Timme,  63  Wis.  63,  10  N.  W.  5, 
plaintiff  over  defendant's  objections,  was  al- 
lowed to  prove  that  at  about  the  time  the 
words  were  spoken  the  defendant  caused  him 
to  be  arrested  for  the  alleged  theft  xeiferred 
to  in  the  slander.  The  court  refused  to  per- 
mit the  defendant  to  explain  the  circum- 
stances under  which  he  caused  plaintiff's  ar- 
rest The  Judgment  was  reversed.  In  the 
opinion  it  was  said: 

"If  evidence  of  such  fact  coald  be  properly 
admitted  on  the  part  of  the  plaintiff  without 
pleading  it,  to  raise  the  presumption  of  malice 
in  the  defendant,  then  there  woald  seem  to  be 
no  good  reason  why  the  defendant,  without 
pleading  the  same,  should  not  have  been  allow- 
ed to  disprove  or  explain  the  circumstances  un- 
der which  the  arrest  occurred,  to  rebut  such 
presumption.  *  *  *  It  would  be  a  harsh  role, 
indeed,  to  allow  one  party  to  give  evidence  of 
a  collateral  fact  not  pleaded  by  either,  and 
then  hold  the  other  party  concluded  by  the 
proof  made  by  his  adversair."  68  Wis.  64, 
10  N.  W.  6. 

In  Tatlow  v.  Jagnett,  1  Har.  (Del.)  333,  26 
Am.  Dec  899,  it  was  ruled  that  other  slanders 
not  pleaded,  but  given  in  evidence  to  show 
malice,  may  be  Justified  without  pleading  as 
to  them. 

"Where  plaintitF  has  pat  in  evidence  a  fact, 
not  pleaded  by  him,  tending  to  show  express 
malice,  defendant  may,  without  a  special  plea, 
rebut  by  showing  evidence  explanatory  of  the 
fact"  ^  Cyc.  480.  Henry  v.  Norwood,  4 
WatU  (Pa.)  347;  Burke  v.  MUler,  6  BUckf. 
(Ind.)  166. 

Under  the  first  count,  which  did  not  In  fiict 
state  a  cause  of  action,  the  plaintiff  offered 
evidence,  which  remained  In  the  record,  over 
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defendant's  objections,  for  the  sole  porpose  of 
proving  express  malloe.  Plaintiff's  situation 
was  the  same  as  If  she  had  not  pleaded  the 
facts,  and  had  Introduced  the  evidence  with- 
out apy  pleading  with  reference  thereto.  In 
Newell  on  Slander  &  Libel  (3d  Bd.)  962,  com- 
menting upon  what  may  be  proved  under  a 
general  denial,  the  author  says  that  while — 

"the  truth  cannot  be  shown  in  mitigation  of 
damages,  yet  any  facts  or  circumstances  which 
will  rebut  or  repel  the  presumption  of  malice 
are  properly  admissible  under  this  plea." 

The  evidence  of  the  witness  Mrs.  Wein- 
garth  should  have  been  admitted. so  far  as  it 
tended  to  disprove  malice,  since  the  cause  of 
action  under  whldi  the  plaintiff's  evidence 
was  admitted  was  in  effect  stricken  from  the 
petition. 

[3]  Other  testimony  offered  by  the  defend- 
ant was  excluded  on  the  ground  that  It  tended 
to  prove  the  truth  of  the  statements  without 
any  plea  of  Justification.  We  think  this  evi- 
dence was  admissible.  The  defense  pleaded 
to  one  of  the  causes  of  action  was  tiiat  the 
matter  was  privileged,  and  It  is  a  rule  that 
where  the  matter  is  privileged,  the  defend- 
ant may,  ander  the  general  denial,  prove  the 
tmtb  or  conduct  of  the  plaintiff  Justifying 
the  otterance  of  the  words.  Bradley  v. 
Heath,  12  Pick.  (Mass.)  163,  22  Am.  Dec.  418. 
In  the  latter  case  Chief  Justice  Shaw  used 
this  language: 

"Where  words  imputing  misconduct  to  an- 
other are  spoken  by  one  having  a  duty  to  per- 
form, and  the  words  are  spoken  In  good  faith, 
and  in  the  belief  that  it  comes  Within  the  dis- 
cbarge of  that  duty,  or  where  they  are  spoken 
in  good  faith,  to  those  who  have  an  interest  in 
the  communication  and  a  right  to  know  and  act 
upon  the  facts  stated,  no  presumption  of  malice 
arises  from  the  speaking  of  the  words,  and 
therefore  no  action  can  be  maintained  in  such 
cases,  without  proof  of  express  malice.  If  the 
occasion  is  used  merely  as  a  means  of  enabling 
the  party  uttering  the  slander  to  indulge  bis 
malice,  and  not  in  good  faith  to  perform  a  duty 
or  make  a  communication  useful  and  beneficial 
to  others,  the  occasion  will  furnish  no  excuse. 
Bromage  v.  Prosser,  4  Bam.  &  Cressw.  247; 
Starkie  on  Slander,  200.  •  •  •  Such  being 
the  occasion  of  speaking  the  words,  as  it  ap- 
peared on  the  proof  .of  the  plaintiff's  case,  any 
evidence  which  tended  to  prove  that  the  defend- 
ant was  acting  in  good  faith,  in  the  discbarge 
of  his  dnty,  was  competent  to  repel  the  charge 
of  express  malice,  or  colorable  pretense."  12 
PUA.  (Mass.)  164,  166,  22  Am.  Dec.  418. 

To  the  same  effect,  see  Lawson  v.  Hicks,  88 
Ala.  279,  81  Am.  Dec.  40,  note  SB;  Holt  v. 
Parsons,  23  Tex.  9,  76  Am.  Dec.  49;  Bdwards 
T.  Chandler,  14  Mich.  471,  90  Am.  Dec.  249. 
The  reason  of  the  rule  is  Stated  to  be  that, 
In  order  for  the  plaintiff  to  recover  where 
the  communication  Is  privileged,  be  must  af- 
firmatively prove  express  malice,  and  for  the 
defendant  to  prove  the  truth  of  the  statement 
is  merely  to  prove  A  denial  of  something 
which  the  plaintiff  was  bound  to  prove.  See, 
•lao,  Bemlngton  ▼.  Congdon,  2  Pldc  (Mass.) 


310,  13  Am.  Dec.  431;  Cranfln  v.  Hayden,  22 
Tex.  Civ.  App.  658,  66  S.  W.  806;  26  Oyc.  481. 
[4, 1]  The  defendant  asked  the  following 
Instruction: 

"Ton  are  Instructed  that  conversations  be- 
tween husband  and  wife  are  privileged,  hence 
the  repetition  or  use  of  words  spoken  of  or  con- 
cerning another  in  a  conversation  between  hus- 
band and  wife,  in  conversation  intended  to  be 
private  between  the  two,  would  not  furnish  any 
foundation  for  an  action  for  slander,  and  the 
fact  that  some  third  person,  not  supposed  by 
the  parties  to  be  present  or  to  bear  the  conver- 
sation, happened  to  be  near  enough  to  hear 
would  not  constitute  the  publication  of  the 
same." 

The  court  refused  this  Instruction,  and  gave  ■ 
in  Its  stead  the  following: 

"Private  communications  between  husband 
and  wife  concerning  a  third  person  do  not 
amount  to  a  publishing  of  slander ;  but,  if  such 
communications  are  so  made  that  others  may 
and  do  overhear  the  same,  it  is  such  publishing. 
If,  however,  a  husband  and  wife  attempt  to  hold 
a  private  conversation,  and  do  so  under  circum- 
stances and  in  tones  that  would  naturally  not 
be  overheard  by  others,  the  language  they  used 
could  not  lie.  deemed  to  be  published,  although 
some  other  person,  by  purposely  eavesdropping, 
did  in  fact  overbear  what  was  said." 

"Defendant  further  denies  that  she  said  any- 
thing to  or  in  the  hearing  of  Miss  Warder. 
If  any  language  used  by  defendant  wag  only 
heard  by  her  husband,  there  was  no  publishing 
of  slanderous  words,  and  plaintiff  could  recover 
nothing  under  such  claim.  If  defendant  did  in 
fact  use  the  language  charged  in  the  fourth 
count,  but  only  to  her  husband,  and  after  mak- 
ing reasonable  effort  to  make  such  conversation 
a  private  one  between  themselves  alone,  and  the 
witness,  Miss  Warder,  only  overheard  the  same 
by  eavesdropping  without  the  knowledge  of  de- 
fendant, in  such  event  there  would  be  no  pub- 
lishing of  such  language  that  would  warrant 
an  action  against  her  thereon  for  damages." 

In  our  opinion  the  instruction  given  does 
not  correctly  state  the  law.  Conversations 
between  husband  and  wife  are  privileged, 
and  unless  the  Jury  believed  that  the  state- 
ment in  this  Instance,  though  made  in  the 
presence  of  the  husband,  was  Intended  to  be 
heard  by  others,  It  was  privileged.  It  was 
something  more  than'  a  privilege.  It  was  the 
dut^  of  the  wife  to  communicate  to  the  hus- 
band any  knowledge,  belief,  or  Information 
which  she  might  consider  it  proper  for  the 
husband  to  know,  or  which  might  influence 
his  conduct  affecting  the  marriage  relation. 
The  defendant  testtfled  that  she  understood 
her  husband  was  liable  to  be  arrested  for  hla 
conduct  with  the  women  at  the  house  where 
he  lived,  and  that  it  would  result  in  disgrace 
being  brought  npon  their  family,  and  that 
she  desired  to  warn  him  in  the  protection  of 
his  own  interest  as  well  as  that  of  the  family. 
Now,  whether  this  was  true  or  not,  she  was 
entitled  to  have  the  cause  submitted  to  the 
Jury  upon  that  theory.  If  they  believed  her 
testimony,  she  had  established  a  defense  as 
to  the  fourth  cause  of  action. 

"The  defendant  is  entitled  to  judgment  if  the 
Jury  find   that  he  reasonably  acted   under  an 
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honest  tfense  of  dnty,  desiring  to  serve  the  per- 
son most  concerned,  and  not  from  any  evil- 
seeking  motive."  Odgers  on  Libel  and  Slan- 
der (1st  Ed.)  194. 

"Communications  made  between  relatives  for 
the  protection  of  or  in  fi^rtherance  of  their  com- 
mon interests  are  conditionally  privileged."  25 
Cyc.  3»7. 

In  Odgers  on  Ubel  and  Slander  (Stb  Ed.) 
109,  it  is  said  tbat  commnnicatlons  between 
husband  and  wife  are  beld  sacred.  "Tbey 
are  clearly  privileged.  In  cases  apart  from 
the  Married  Women's  Property  Acts,  there  is 
in  law  no  publication  where  the  words  merely 
pass  between  husband  and  wife."  Where  the 
words  are  absolutely  privileged,  malice  is 
immaterial ;  where  the  privilege  is  a  quailfled 
one,  express  malice  must  be  shown.  25  Cyc. 
411. 

In  substance,  the  court  charged  that  if  a 
third  person  overheard  what  was  said,  the 
matter  was  not  privileged  unless  such  person 
was  a  mere  eavesdropper.  On  the  contrary, 
it  was  privileged  though  a  third  person,  with- 
out being  an  eavesdropper,  heard  it,  provided 
it  was  made  in  good  faith. 

"Where  the  presence  of  bystanders  is  a  mere 
casual  Incident,  not  in  any  sense  sought  for 
by  the  defendant,  he  will  not  be  deprived  of  his 
privilege."  18  Am.  *  E.  Encyc.  of  U  1047, 
and  cases  cited  in  note  3. 

The  record  contains  the  opinion  of  the  trial 
court  denying  a  motion  fOr  a  new  trial,  and 
It  appears  that  the  court  concluded  there  was 
no  error  in  the  instructions  respecting  priv- 
ilege, for  the  reason  that  in  the  opinion  of 
the  court  the  relation  of  husband  and  wife  no 
longer  existed  in  fact,  since  they  bad  sep- 
arated and  were  living  apart  at  the  time,  and 
because  the  evidence  disclosed  an  entire  lack 
of  affection  or  regard  for  each  other  by  the 
husband  and  wife,  and  that  therefore  the 
matter  could  not  be  regarded  as  privileged  in 
any  sense.  In  this  view  we  think  the  trial 
court  was  wrong.  Notwithstanding  the  de- 
fendant and  her  husband  had  separated  and 
had  divided  their  property,  no  court  could 
say  that  they  might  not,  at  some  future  time, 
resume  their  marriage  relations  and  forget 
and  forgive  their  past  differences^  It  is  the 
policy  of  the  law  to  encourage  this  rather  than 
to  discourage  it.  The  evidence  is  that  the 
defendant  her  husband  have  several  adult 
children  who  are  married.  The  fact  that 
they  have  separated  and  no  longer  manifest 
affection  or  regard  for  each  other  would  not 
destroy  the  marriage  relation.  Tbey  are  still 
husband  and  wife,  and  when  they  communi- 
cate with  each  other  the  law  protects  state- 
ments made  In  good  faith  by  one  to  the  other 
and  regards  the  communication  as  privileged. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  another  trial.  Ail  the 
Justices  concurring. 


(9S  Kan.  109) 
KOSTEB  T,  ATCHISON,  T.  &  a  F.  BY.  CO. 
{No.  19374.) 
(Supreme  Court  of  Kansas.     April  10,  1915.) 

(SylUibut  hy  the  Court.) 
Carbiebs  «=3307-  6HIP1CBNT  Comtbact— CoH- 

STBUCTION. 

A  provision  in  a  contract  for  the  transpor- 
tation of  live  stock  b/  railroad,  limiting  the 
time  within  which  actions  may  be  brought  for 
damages  arising  out  of  such  shipment  "or  of 
any  contract  pertaining  to  the  same,"  applies  to 
an  action  based  on  injuries  to  the  person  of 
the  shipper  while  riding  in  the  caboose  under  a 
pass  indorsed  on  the  back  of  sach  contract  and 
issued  as-  a  part  of  its  considenition. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  IS  1252-1259,  1491;  Dec  Dig.  «=» 
307.] 

Appeal  from  District  Court,  Ottawa 
County. 

Action  by  Frank  Koster  against  the  Atclii- 
son,  Topeka  &  Santa  FS  Railway  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Afiirmed. 

E.  G.  Sweet  and  F.  D.  Boyce,  botti  of  MiE- 
neapoUs,  for  appellant.  Wm.  R.  Smith,  O. 
J.  Wood,  and  A.  A.  Scott,  all  of  Topeka,  and 
Frank  Knittle,  of  Salina,  for  appellee. 

MASON,  J.  Frank  Koster  sued  the  Atdii- 
son,  Topeka  &  Santa  F«  Railway  Company 
on  account  of  injuries  received  while  riding 
in  the  caboose  of  a  train  on  which  he  was 
shipping  live  stock.  The  petition  was  filed 
more  than  six  months  after  the  injury  occur- 
red, and  Judgment  was  rendered  for  the 
defendant  on  the  ground  that  the  shipping 
contract  required  such  an  action  to  be 
brought  within  that  time,  if  at  alL  The 
shipment  was  interstate,  and  no  doaI>t  of 
the  validity  of  the  contract  is  suggested,  the 
sole  controversy  relating  to  its  interpreta- 
tion. It  is  in  the  usual  printed  form.  On  one 
side  of  the  paper  is  an  elaborate  agreement 
under  the  headline  "Rules  and  Regulations 
for  the  Transportation  of  Live  Stock,"  relat- 
ing chiefly  to  that  subject,  signed  by  the 
shipper  and  tbe  company's  agent  On  the 
other  side  is  printed  a  pass  for  the  ship- 
per, and  a  further  agreement,  signed  by  him, 
referring  mainly  to  his  conduct  during  the 
trip.  The  precise  question  involved  is  wheth- 
er the  following  clause  in  the  main  con- 
tract applies  to  the  present  action: 

"No  suit  or  action  against  the  company  for 
the  recovery  of  any  damages  accruing  or  arising 
out  of  said  shipment  or  of  any  contract  per- 
taining to  the  same,  or  the  furnishing  of  facili- 
ties for  such  shipment,  shall  be  sustained  in  any 
court  of  law  or  equity  unless  soch  suit  or  ac- 
tion shall  be  commenced  within  six  montlis  next 
after  the  loss  or  damage  shall  have  occurred." 

Clearly  this  action  is,  in  a  literal  sense,  one 
for  damages  arising  out  of  a  contract  per- 
taining to  the  shipment  of  the  live  stock.  It 
is  for  damages  that  arise  out  of  the  contract 
to  carry  the  shipper  on  the  same  train  vrlth 
the  live  stock,  and  this  contract  pertains  to 
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the  shipment.  But  tlie  plaintiff  contends  that 
the  provision  quoted,  since  It  occurs  in  a 
part  of  the  contract  having  to  do  wholly  with 
the  shipment  of  the  live  stock,  must  be  In- 
terpreted as  having  reference  solely  to  that 
subject  On  its  face  the  instrument  pro- 
vides that,  to  sustain  a  recovery  for  injuries 
to  the  stock,  a  claim  therefor  must  pi^esented 
within  01  days.  On  its  back  it  requires  a 
30-day  notice  of  an  injury  to  the  shipper.  Ac- 
tions such  as  the  present  one  were  therefore 
obviously  In  the  mind  of  the  draftsman,  and 
we  think  the  language  selected  must  be  held 
to  be  broad  enough  to  cover  actions  for 
injuries  to  the  person  of  the  shipper  as  well 
as  for  those  to  bis  property. 

It  has  been  held  that  a  contract  for  the 
transportation  of  animals,  and  one  for  carry- 
ing a  person  In  charge  of  them,  although  writ- 
ten on  the  same  paper,  if  required  to  be 
separately  signed,  are  separate  contracts,  and 
a  clause  in  one  referring  to  "this  contract" 
is  not  regarded  as  applying  to  the  other. 
Brockway  v.  American  Bbcpress  Co.,  171 
Mass.  158,  BO  N.  E.  628.  But  the  provision 
in  question  relates  not  merely  to  damages 
arising  out  of  the  contract  of  shipment,  but  to 
those  arising  out  of  tJif  contract  pertaining 
thereto. 

The  Judgment  is  affirmed.  All  the  Justices 
OMicarring. 

(K  Kan.  U7) 

READ  V.  DODSWORTH.     (No.  10381.) 
(Supreme  <3ourt  of  Kansas.     April  10,  1916.) 

(Bfttcbut  by  the  Court.) 
EviDKKCB  «=>397— Plkadiho  «=>291— Unver- 
ified Answer— Default— Pabol  Evidence. 
In  an  action  to  recover  the  balance  due  on 
two  written  contracts  which,  amftng  other 
things,  contained  agreements  for  thfe  uncondi- 
tional payment  of  money,  the  answer  pleadM 
a  different  oral  contract,  bnt  was  not  verified. 
The  evidence  of  the  defendant  tended  to  con- 
tradict the  terms  of  the  contracts  sued  on,  and 
the  court  sustained  a  demurrer  to  such  evidence. 
Held  proper  because  of  incompetency  ot  tlie 
evidence,  and  because  the  unverified  answer  left 
the  defendant  practically  in  default 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  a  17.56-1765:  Dec.  Dig.  «=»397; 
Pleading,  C"t.  Dig.  H  ^64,  865,  %66%-87e; 
Dec.  D«.  «=>201.] 

Appeal  from  District  Court,  Franklin 
County. 

Action  by  E.  A.  Read  against  J.  R.  Dods- 
worth.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Wilbur  8.  Jenks,  of  Ottawa,  for  appellant 
W,  B.  Pleasant,  of  Ottawa,  for  appeUee. 

WEST,  J.  The  facts  in  this  case  shown  by 
the  abstract  are  that  the  parties  entered  Into 
a  written  contract  under  date  of  July  3d,  by 
which,  amoug  other  things,  the  defendant 
agreed  to  pay  the  plaintiff  $1,170,  at  the  rate 
of  $146.50  a  month,  beginning  August  1st 
The  contract  bears  the  signatures  of  the  de- 
fendant and  the  plaintiff  by  his  agent     On 


July  lltb  the  same  parties  made  and  signed 
another  written  contract  by  which  the  de- 
fendant promised  and  agreed  to  pay  the  same 
sum  in  the  same  installments  at  the  same 
date,  and  to  secure  such  payments  assigned 
and  set  over  to  the  plaintiff  certain  described 
rents.  Four  of  the  monthly  payments  were 
made.  This  action  was  brought  on  the  two 
written  contracts  for  the  recovery  of  the  bal- 
ance due.  The  amended  answer  contained  a 
general  denial  and  an  allegation  of  a  certain 
verbal  agreement ;  that  the  contract  of  July 
3d  did  not  express  snch  agreement ;  that  tlie 
contract  of  July  11th  was  contrary  to  the 
agreement  and  understanding  of  the  parties; 
that  it  was  represented  to  the  defendant  as 
drawn  up  fairly  and  fully  expressing  such 
agreement;  that  he  had  only  a  limited  knowl- 
edge of  the  legal  effect  of  written  instru- 
ments, and  was  led  to  believe  and  did  believe, 
that  the  contract  of  .July  11th  was  a  lien  upon 
certain  rents,  and  not  an  agreement  to  pay 
the  sum  named  in  such  agreement 

There  was  no  verUBcatlou  of  the  answer, 
and  when  It  came  to  the  proof  there  was  an 
attempt  to  show  an  oral  contract  different 
from  the  written  contracts  entered  into  and 
signed  by  the  parties,  and  to  this  evidence  the 
trial  court  sustained  a  demurrer.  This  rul- 
ing was  correct  for  the  reason  that  the  testi- 
mony tended  to  contradict  the  written  .con- 
tracts, and  for  the  further  reason  that  the 
unverified  answer  left  the  defense  practioally 
in  default  Rose  v.  Boyer,  02  Kan.  892,  141 
Pac  1006. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 


(95  Kao.  22S> 
PULLER  T.  LOFTUS  et  aL    (Xo.  10429.) 
(Supreme  Court  of  Kansas.     April  10,  191S.) 

(Syllalut  hy  the  Court.) 
Appeal  and  E!brok  «=»485— Stat— Super- 
sedeas Bond — Constbuction  and  Eptect. 
A  supersedeas  bond  given  on  appeal  from  a 
judgment  foreclosing  a  mechanic's  lien,  which 
included  a  personal  judgment  for  the  amount 
of  the  lien  against  the  property  owner,  inter- 
preted, and  held  to  be  a  statutory  bond  given 
under  the  first  subdivision  of  section  586  of 
the  Code  of  Civil  Procedure  (Gen.  St  1900,  § 
6181),  relating  to  stay  of  execution  of  judg- 
ments for  the  payment  of  money. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent.   Dig.   U   2228,  2264-2274;    Dec 
Dig.  i3=>485.] 
Burch,  J.,  dissenting. 

Appeal  from  District  Oonrt,  Leavenworth 
Ciounty. 

Action  by  W.  O.  Fuller  against  Mary  It 
Loftus  and  another.  From  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

J.  C.  Petherbrldge,  of  Kansas  City,  Mo.,  for 
appellant  Floyd  E.  Harper,  of  Leavenworth, 
for  appellees. 

BURCH,  J.  The  action  In  the  district 
court  was  one  to  recover  on  a  supersedeas 
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bond  ezecnted  by  Mary  B.  Loftas,  aa  princi- 
pal, and  J.  V.  Kelly,  as  surety.  The  plaintiff 
was  defeated,  and  appeals. 

The  case  Is  a  sequel  to  that  of  Garrett  t. 
liOftns,  82  Kan.  656,  109  Paa  180,  wherein 
the  preliminary  facts  were  stated  as  follows: 

"The  action  in  the  district  ooart  was  one 
to  foreclose  a  mechanic's  lien.  Mary  R.  Loftus 
owned  an  undivided  one-sixth  of  the  lots  af- 
fected, In  fee  simple.  Her  husband  undertook 
to  convert  a  building  standing  upon  the  lots 
into  an  ice  plant,  and  the  loml^r  company  sold 
him  lumber  for  that  purpose.  A  lien  was  duly 
perfected  whidi  correctly  stated  the  interest 
of  the  owner.  After  the  suit  was  commenced 
an  amended  petition  was  filed  which  stated  that 
while  the  action  was  pmding  Mary  R.  Loftus 
acquired  the  remaining  interests  in  the  prop- 
er^ and  thereby  became  the  owner  of  all  the 
shares.  A  personal  judgment  was  rendered 
against  Mary  R.  Loftus  for  the  amount  of  the 
lien,  the  lien  was  charged  upon  the  whole  prop- 
erty, and  a  decree  of  foreclosure  was  entered." 

^le  judgment  not  having  been  satisfied,  a 
special  execution  to  sell  the  property  was 
Issued,  and  the  property  was  about  to  be  sold 
wBen  Mary  B.  Loftus  secured  an  order  ex- 
tending the  time  in  which  to  perfect  an  ap- 
peal and  staying  execution  during  that  time 
on  the  giving  of  a  stay  bond  in  the  sum  of 
$1,000.  The  bond  was  given  and  approved, 
and  contained  the  following  provisions: 

"The  condition  of  the  above  obligation  is 
such  that  whereas,  on  the  6th  day  of  June,  A. 
D.  1908,  judgment  was  rendered  in  the  above- 
entitled  action  in  favor  of  the  above-named 
plaintiff  and  against  the  above-named  defend- 
ants, Mary  R.  Loftus  and  Thomas  J.  Loftus; 
and,  whereas,  the  above-named  defendant,  Mary 
R.  Loftus,  Intends  and  desires  to  appeal  from 
said  judgment  so  rendered  against  her  to  the 
Supreme  Court  of  the  state  of  Kansas,  and 
desires  that  execution  be  stayed  until  she  can 
perfect  her  appeal  in  said  action  in  said  Su- 
preme Court : 

"Now,  therefore,  if  the  said  Mary  R.  Loftus 
shall  make  and  serve  her  case-made  herein  as 
required  by  law,  and  shall  file  her  petition  in 
error  in  the  Supreme  Court  of  the  state  of 
Kansas,  and  give  bond  to  stay  execution  against 
her  pendine[  her  said  appeal  in  said  Supreme 
Court  withu  20  days  after  the  case-made  Is 
settled  and  signed  by  the  judge  of  the  district 
court  of  Leavenwortii  county,  Kan.,  then  this 
obligation  to  be  null  and  void ;  otherwise  to  be 
and  remain  in  full  force  and  effect" 

When  the  appeal  was  i)erfected  the  super- 
sedeas bond  now  involved  was  filed  with  the 
clerk  of  the  district  court,  and  reads  as  fol- 
lows: 

"Know  all  men  by  these  presents  that  we,  the 
above-named  defendants.  Mary  R.  Loftus  aa 
principal,  and  J.  V.  Kelly,  as  surety,  are  held 
and  firmly  bound  unto  the  above-named  plaintiff, 
the  Robert  Garrett  Lumber  Company,  a  cor- 
poration, in  the  penal  sum  of  twelve  hundred 
($1,200)  dollars,  for  the  payment  of  which  said 
sum  of  money  well  and  trul^  to  be  made  we 
hereby  bind  ourselves,  our  heirs,  executors,  ad- 
ministrators, and  assigns,  securely  and  firmly 
by  these  presents. 

"The  condition  of  the  above  obligation  is  such 
that  whereas,  on  the  6th  day  of  June,  A.  D. 
1908,  judgment  was  rendered  in  the  above-en- 
titled action  in  favor  of  the  above-named  plain- 
tiff and  against  the  above-named  defendants, 
Mary  R.  Loftus  and  Thomas  J.  Loftus,  and  said 
defendant  Mary  R.  Loftus  intends  to  appeal 
from  said  judgment  rendered  against  her  in 


said  action  to  the  Supreme  Court  of  the  state 
of  Kansas: 

"Now,  therefore,  if  upon  the  final  hearing  of 
her  said  appeal  In  the  Supreme  Court  of  the 
state  of  Kansas,  said  judgment  of  the  district 
court  of  Leavenworth  county,  Kan.,  against 
her  be  reversed,  or  if  said  judgment  against  her 
be  affirmed,  and  said  Mary  R.  Loftus  shall  pay 
the  amount  of  said  judgment  and  costs  ad- 
Judged  against  her,  then  this  obligation  shall 
be  null  and  void;  otherwise  to  be  and  remain 
in  full  force  and  effect" 

The  appeal  was  tak^i  from  the  entire 
judgment,  and  not  merely  from  that  portictt 
imposing  a  personal  liability  npon  Maty  B. 
Loftus.  In  this  court  Mary  B.  Loftus  con- 
tended: First,  that  her  property  was  not 
subject  to  the  mechanic's  lien  at  all;  second, 
that  In  no  event  could  the  mechanic's  lien 
extend  to  more  than  a  one-sixth  Interest  In 
her  property;  and,  third,  that  the  personal 
judgment  against  her  was  unauthorised.  She 
was  sustained  in  her  second  and  third  con- 
tentions, and  the  judgmoit  was  affirmed 
only  so  fkr  as  it  foreclosed  the  mechanic's 
lien  upon  a  one-sixth  interest  In  the  property. 
Pending  the  appeal  Mary  R.  Loftus  suffered 
the  property  to  be  sold  for  taxes  and  the  title 
to  become  otherwise  clouded,  and  it  is  no 
longer  security  for  the  amount  of  the  me- 
chanic's lien,  $481.67,  with  Interest  at  the 
rate  of  6  per  cent  per  annum  from  June  6, 
1908.  Hence  this  suit  on  the  supersedeas 
bond.  The  present  plaintiff  Is  an  assignee 
of  the  Garrett  Lumber  Company. 

The  statute  reads  as  follows: 

"No  appeal  from  any  judgment  or  final  order 
rendered  in  any  court  from  which  an  appeal 
may  be  taken,  except  as  provided  in  the  next 
section  and  the  fourth  subdivision  of  this  sec- 
tion, shall  operate  to  stay  execution,  unless 
the  clerk  of  the  court  in  which  the  record  of 
such  judgment  or  final  order  shall  be  shall  take 
a  written  •undertakinx.  to  be  executed  on  the 
part  of  the  appellant  to  the  adverse  party,  with 
one  or  more  sufficient  sureties,  as  follows: 

"First— When  the  judgment  or  final  order 
sought  to  be  reversed  directs  the  payment  of 
money,  the  written  andertaking  shall  be  in 
double  the  amount  of  the  judgment  or  order,  to 
the  effect  that  the  appellant  wUl  pay  the  con- 
demnation mon«r  and  costs  in  case  the  judg- 
ment or  final  order  shall  be  affirmed  in  whole  or 
in  part    •    •    • 

"Third.— When  it  directs  the  sale  or  delivery 
of  possession  of  real  property,  the  undertaking 
shall  be  in  such  sum  as  may  be  prescribed  by 
any  court  of  record  in  this  state  or  any  judge 
thereof,  to  the  effect  that  during  the  possession 
of  such  property  by  the  appellant  he  will  not 
commit  or  suffer  to  be  committed  any  waste 
thereon,  and  if  the  judgment  be  affirmed  he  will 
pay  the  value  of  the  use  and  occupation  of  the 
property  from  the  date  of  the  undertaking  until 
the  delivery  of  the  possession  pursuant  to  the 
judgmmt  and  aU  costs.  When  the  judgment 
is  for  the  sale  of  mortgaged  premises  and  the 
payment  of  a  deficiency  arisini[  from  the  sale, 
the  undertaking  must  also  provide  for  the  pay- 
ment of  such  deficiency." 

Civ.  Code,  i  686  (Gen.  St  1909,  |  6181). 

The  obligors  contend  that  the  bond  Is  a 
plain,  unambiguous  statutory  bond  given  un- 
der the  first  subdivision  of  the  statute,  and 
had  no  effect  except  to  stay  general  ezectitlon 
on  the  personal  judgment  against  Mary  R; 
Loftus.     The  personal  Judgment   and   the 
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Jodsment  foreclocdog  tbe  mechanlc'a  lien 
were  separate  mattera,  tbe  stay  of  one  bore 
no  relation  to  a  stay  of  tbe  otiter,  and  tbe 
I»roper  method  of  effecting  a  stay  of  the 
f(N«cloBare  would  have  been  to  give  a  bond 
under  tbe  third  subdlTlsion  of  the  statute  to 
protect  against  waste.  It  this  position  be 
■onnd,  the  Judgment  of  tbe  district  court  was 
correct,  and  must  be  affirmed. 

The  obligee  contends  that  tbe  bond  does 
not  disclose  a  purpose  to  stay  execution  on  a 
prartion  of  the  Judgment  only.  Tbe  bond  con- 
tains two  provisions  rendering  it  void: 
First,  if  tbe  Judgment  against  Mary  B.  Lof- 
tns  be  reversed;  and,  second,  If  the  Judg- 
ment against  Mary  R.  Lioftns  be  aitlrmed, 
and  she  pay  the  amount  of  It  As  a  matter 
of  fact,  the  Judgment  was  neither  affirmed 
nor  reversed  as  an  entirety.  It  contains  two 
adjudications  against  Mary  R.  Loftus: 
First,  that  she  personally  pay  the  amount  of 
tbe  mechanic's  lien;  and,  second,  that  her 
property  be  sold  to  satisfy  the  mechanic's 
lien.  Tbe  sec(»d  part  was  as  much  a  Judg- 
ment against  Ifary  R.  Loftus  as  tbe  first 
part,  and  tbe  second  part  was  not  reversed 
as  to  a  «fe-slxtb  Interest  In  the  property. 
The  Judgment  ran  against  Tliomas  J.  Loftus 
and  Mary  R.  Loftus.  The  words  of  both 
bonds  "Judgment  against  her"  were  used  to 
dlstlngnlsh  tbe  Judgment  against  Mary  R. 
Loftus,  who  alone  appealed,  from  the  Judg- 
ment against  Thomas  J.  Loftus,  and  not  to 
iWnHngniah  the  personal  Judgment  against 
ber  from  tbe  jndgment  against  her  establlsh- 
iDC  and  foreclosing  tbe  mechanic's  Hen.  The 
Jndgment  eatabtlsbing  and  foreclosing  tbe 
mecbanlc's  lien  not  having  been  reversed,  tbe 
obligation  to  pay  the  penalty  of  tbe  bond  la 
by  its  terms  In  full  force. 

Since  tbe  bond  does  not  clearly  and  def- 
Inltdy  limit  liability  to  a  single  feature  of 
tbe  Jndgment  against  Mary  R.  Loftus,  and  Is 
open  to  Interpretation,  it  is  proper  to  inquire 
Into  the  situation  and  drcumstances  of  tbe 
parties  when  the  bond  was  given.  When 
these  are  examined  Its  purpose  is  manifest, 
and,  that  purpose  having  been  accomplished, 
tbe  bond  should  be  interpreted  accordingly. 
Harris  v.  Elevator  Co.,  66  Kan.  372,  "71  Pac. 
804. 

In  tbe  beginning  Mary  R.  Loftus  obtained 
a  stay,  not  simply  of  general  execution 
against  ber,  but  of  a  special  execution  to  en- 
force tbe  mechanic^  lien  against  ber.  Tbe 
creditor  was  not  moving  against  ber  per- 
sonally, but  against  ber  property  only.  No 
occasion  existed  to  stay  execution  of  tbe 
personal  part  of  the  judgment  She  obtained 
this  stay  by  means  of  a  bond  which  Itself 
promised  a  bond  to  stay  execution  against 
her  pending  appeal,  without  limitation  to  a 
particular  feature  of  the  Judgment  She 
prepkred  and  prosecuted  her  appeal  from  the 
entire  Judgment  and  not  from  a  part  of  It 
and  ber  solidtuBe  extended  to  a  sale  of  ber 


property,  the  appropriation  of  wblcb  would 
have  relieved  her  x>ersonal  liability.  The  pur- 
pose of  the  supersedeas,  like  the  stay,  was  to 
prevent  a  sale  of  the  property.  If  this  view 
be  correct  the  Judgment  of  tbe  district  court 
must  be  reversed. 

me  law  governing  the  controversy  Is  dear 
enough.  Tbe  question  is  purely  one  of  inter- 
pretation. Tbe  meaning  of  a  surety  contract 
is  to  be  ascertained  in  precisely  the  same 
way  as  the  meaning  of  any  other  contract 
When  the  meaning  of  the  contract  is  ascer- 
tained the  surety  is  bound  to  tbe  extent  that 
be  consented  to  be  bound,  but  no  further. 
Ilie  existence  of  the  third  subdivision  of  the 
statute  authorizing  a  bond  to  indemnify 
against  waste  is  merely  an  item  to  be  con- 
sidered In  interpreting  tl}e  bond  which  was 
given,  and  tbe  bond  which  was  given  is  good 
as  a  common-law  bond  If  it  be  of  the  tenor 
claimed  by  tike  obligees.  Decisions  from  oth- 
er states  upon  other  statutes  and  other  facts 
are  of  no  assistance.  The  whole  question  has 
been  stated,  and  a  majority  of  tbe  court  is 
of  the  opinion  that  tbe  bond  was  a  statutory 
bond  to  stay  execution  on  the  personal  Judg- 
ment only. 

Tbe  vrriter  is  obliged  to  dissent  The  cm- 
tention  of  the  obligors  is  a  pure  afterthought 
which  virtually  works  a  trick  on  tbe  obligee, 
and  is  not  consistent  with  the  terms  of  tbe 
bond,  considered  \a  the  light  of  tbe  situation 
and  desires  of  tbe  obligors  when  it  was  given. 

Tbe  Judgment  of  tbe  district  court  Is  af' 
firmed. 

JOHNSTON,  C.  J.,-and  MASON,  PORTER, 
WEST,  MARSHALL,  and  DAWSON,  JJ., 
concurring.    BDROH,  J.,  dissenting. 

(95  Kan.  m 
STATE  ex  reL  ISE,  Co.  Atty.,  v.  ATCHISON. 
T.  &  S.  F.  RY.  CO.    (No.  18229.) 

(Supreme  Court  of  Kansas.    April  10, 1916.) 
(Byllabut  hy  tk«  Court.) 

\.  HlOHWATS  $=368— ESTABUBHMKNT— PBOOT 

— Afftoavits  Showing  Skbvicb  or  Notice. 
A  finding  that  a  road  which  was  declared 
established  by  the  board  of  county  commission. 
era,  and  which  has  been  used  by  the  public  for 
years,  is  a  regularly  laid  out  highway,  will  not 
necessarily  be  overthrown  by  tbe  fact  that  the 
affidavits  showing  the  service  of  notice  of  the 
viewers'  meeting,  which  the  law  requires  to  be 
filed  with  the  county  clerk,  cannot  be  found  in 
his  office. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  U  22&-233;   Dec.  Dig.  «=>68!] 

2.  RAiutoAos  $a>96  —  CoNsraucnoN  or 
Cbossirq — Duty  of  Company- Hiohwatb. 
Whether  or  not  the  railway  company  is  or- 
dinarily required  at  its  own  expense  to  place  a 
highway,  at  a  point  where  it  is  laid  out  across 
an  existing  railroad,  in  such  condition  that 
there  shall  be  no  unnecessary  Interference  with 
travel,  this  obligation  results  where  a  highway 
which  antedates  the  railroad  is  vacated,  and  a 
new  road  taking  its  place  is  established,  cross- 
ing the  track  near  the  same  point  and  several 
years  thereafter  the  embankment  on  which  the 
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railroad  track  is  laid  Is  raised  some  eight  feet 
[Ed.   Note.— For  other   cases,  see  Railroads, 
Cent.  Dig,  §|  284-290;    Dec  Dig.  «=>96.] 

8.  Railboads  «=»99  — Hiohwat  CBossiNa  — 

Subway— PowKB  to  Reqdibe. 

Where  the  situation  is  such  that  a  railway 
company  is  under  a  legal  obligation  to  restore 
a  highway  across  its  track  to  a  reasonably  safe 
condition  for  travel,  and  this  result  cannot  be 
otherwise  accomplished,  a  court  may  require  the 
construction  of  a  subway,  but  only  where  the 
necessity  is  clearly  shown,  and  supported  by 
competent  expert  evidence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  293-295,  297-304;  Dec.  Dig.  «=» 
99.] 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  tbe  State,  on  the  relation  of 
Charles  D.  Ise,  aa  County  Attorney,  etc., 
against  the  Atchison,  Topeka  &  Santa  Fi 
Railway  Company.  From  judgment  for  plain- 
tiff, defendant  appeals.    Modified. 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  for  appellant.  Charles  D.  Ise, 
of  CofTeyvlIle,  and  A.  L.  Billings,  of  Inde- 
pendence, for  appellee. 

MASON,  J.  On  January  27, 1913,  the  state 
brought  an  action  against  the  Atchison,  To- 
peka &  Santa  F6  Railway  Company,  alleging 
that  a  grade  highway  crossing  of  its  track  Is 
so  constructed  as  to  be  unnecessarily  danger- 
ous to  the  traveling  public,  and  asking  relief 
by  injunction.  A  Judgment  was  rendered  for 
the  plain  tlft,  and  the  defendant  appeals. 

[1]  The  defendant  maintains  that  the  road 
referred  to  is  not  a  regularly  laid  out  high- 
way. This  contention  is  based  on  the  fact 
that  the  affidavits  showing  the  giving  of  no- 
tice to  landowners,  advising  them  of  the 
meeting  of  the  viewers,  were  not  produced  at 
the  trial,  nor  was  there  any  direct  evidence 
of  their  ever  having  been  filed  with  the  coun- 
ty clerk,  as  required  by  statute.  Gen.  Stat 
1909,  (  7277;  Laws  1911,  c.  248,  $  5.  The  fil- 
ing of  such  affidavits  Is  a  prerequisite  to  the 
establishment  of  the  road,  and,  if  they  were 
never  filed,  the  attempt  to  create  a  highway 
failed.  SUte  v.  Farry,  23  Kan.  731.  The 
trial  court  found  that  the  highway  had  been 
regularly  established,  and  this  Implied  a  find- 
ing that  the  affidavits  had  been  filed.  They 
were  not  among  the  papers  relating  to  the 
opening  of  the  road.  The  county  clerk  testi- 
fied that  be  had  made  a  search,  and  had 
found  no  other  papers  relating  to  the  matter 
than  those  he  produced.  This  showing  was 
not  conclusive  that  the  affidavits  had  not 
been  filed.  Of  a  somewhat  similar  situation, 
growing  out  of  the  failure  to  find  an  affidavit 
the  original  existence  of  which  was  necessary 
to  the  validity  of  a  tax  deed.  It  was  said.  In 
Morrill  V.  Douglass,  14  Kan.  293,  304: 

"It  is  probably  true  that  when  notices,  af- 
fidavits, etc,  are  directed  to  be  preserved  in  a 
given  office,  a  failure  to  find  them  there  raises 
a  presumption  that  no  such  documents  ever  ex- 
isted.   *    •    •    But  this  presumption  is  by  no 


means  conclusive.  It  amounts  simply  to  prima 
facie  evidence.  The  deed,  on  the  other  hand,  is 
prima  facie  evidence  that  they  did  exist  and 
were  duly  and  legally  given  and  made.  More 
than  that,  the  testimony  of  the  clerk  as  to  the 
destruction  of  papers  weakens  the  force  of  the 
presumption  from  his  failure  to  find  them." 

Every  other  Indication  pointed  to  tbe  reg- 
ularity of  the  road  proceedings.  The  record 
is  not  criticized  In  any  other  respect  The 
road  was  opened  in  October,  1898,  to  replace 
an  earlier  road  crossing  the  track  near  the 
same  point,  which  was  vacated.  It  has  been 
maintained  and  used  by  the  public  ever  since, 
being  a  part  of  the  main  road  between  Inde- 
pendence and  Cherryvale.  The  railroad  was 
constructed  before  the  highway  was  laid  out 
The  railway  company  was  entitled  to  receive 
notice  of  the  meeting  of  the  viewers.  State 
V.  Bogardus,  63  Kan.  259,  65  Pac.  251.  It 
could,  of  course,  waive  the  notice  and  the  fil- 
ing, of  the  affidavit  of  Its  service.  Stephens 
V.  Com'rs  of  Leavenworth  County,  36  Kan. 
664,  14  Pac.  175.  There  is  no  Indication  of 
the  company  having  raised  any  question  as 
to  the  legality  of  the  proceedings,  or  having 
treated  the  crossing  in  any  different  manner 
from  those  of  other  highways.  Tfe  think  it 
cannot  be  said  that  there  was  no  evidence  to 
support  the  finding  that  the  road  was  regu- 
larly established. 

The  defendant  maintains  that,  the  highway 
being  of  later  origin  than  the  railroad,  it  owes 
the  public  no  duty  with  regard  to  the  cross- 
ing except  that  imposed  by  the  statute  requir- 
ing plank  to  be  laid  beside  the  rails  and  tbe 
intervening  space  to  be  filled.  Oen,  Stat 
1909,  {  7011 ;  Laws  1911,  c.  246,  |  1.  An  ear- 
lier statute,  which  tbe  defendant  regards  aa 
referring  only  to  highways  in  existence  when 
a  railroad  is  constructed,  reads: 

"Every  railway  corporation  shall  •  •  • 
have  power—  •  •  •  To  construct  its  road 
across,  along  or  upon  any  •  •  •  highway, 
•  •  •  which  the  route  of  Its  road  shall  In- 
tersect or  touch ;  but  the  company  shall  re- 
store the  •  »  •  highway,  •  •  »  intersected 
or  touched,  to  its  former  state,  or  to  such  state 
as  to  have  not  [un]nece3sarily  impaired  its  use- 
fulness."    Gen.  SUt  1909,  §  1763,  subd.  4. 

The  statutory  requirement  that  the  rail- 
road company  ^all  place  the  highways  which 
it  crosses  in  fit  condition  for  travel  is  purely 
declaratory.  33  Cyc.  236,  270.  It  is  usually 
said  that  the  common-law  rule  applies  only 
to  those  highways  which  antedate  the  rail- 
road. 33  Cyc.  285.  And  this  might  seem  to 
be  tbe  effect  of  the  statute  quoted.  But  in  a 
recent  carefully  considered  case  the  Supreme 
Court  of  Minnesota  decided  that  an  act  of 
the  Legislature  substantially  like  our  own  was 
to  be  interpreted  as  applying  also  to  highways 
laid  out  after  the  construction  of  the  railroad, 
and,  moreover,  that  the  common  law  imposed 
the  same  duty,  regardless  of  the  statute. 
State  ex  rel.  v.  St  Paul,  M.  &  M.  Ry.  Co.,  98 
Minn.  380,  108  N.  W.  261,  affirmed  in  214  U. 
S.  497,  29  Sup.  Ct  698,  53  L.  Ed.  1060.  The 
line  of  reasoning  followed  on  each  proposition 
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la  Indicated  by  tbe  following  excerpts  from 
the  opinion: 

"It  is  not,  tKerefore.  *  *  *  nnreasonable 
to  believe  that  they  [tne  Legialaturel  contem- 
plated, when  proTiding  for  the  care  of  highway 
and  street  crossings,  not  only  those  then  exist- 
ing, but  snch  as  might  thereafter,  in  the  course 
of  the  growth  and  deTelopment  of  the  state,  be- 
come necessary  to  be  laid  across  the  railroad's 
right  of  way.  The  evils  intended  to  be  guarded 
against  are  the  same,  and  apply  equally  to  both 
new  and  old  streets.  There  was  no  reason  why 
the  Legislature  should  deem  it  prudent  to  pro- 
vide for  existing  highways  only ;  and  we  do  no 
violence  to  the  rules  of  statutory  construction 
in  holding  that  the  provisions  of  defendant's 
charter  were  intended  to  Include  all  streets  and 
highways  intersected  by  railroads,  whether  laid 
out  before  or  after  the  building  of  the  railroad. 
The  expression  of  the  statute  is  special,  per- 
haps; but  the  reason  therefor  is  general.  The 
expression  must  therefore  be  deemed  general." 
98  Minn.  398,  108  N.  W.  267. 

"In  view  of  the  fact  tbat  the  railroad  company 
takes  its  franchise  subject  to  the  reserved  right 
of  the  state  to  lay  new  streets  over  and  across 
its  track,  and  in  contemplation  that  it  may  do 
so,  *  *  *  and  the  further  fact  that  the  com- 
pany ia  solely  rekpon^ble  for  the  necessity  of 
safety  devices  at  street  crossings,  the  same  being 
occasioned  b;  the  operation  of  its  trains  over 
and  across  the  street,  and  the  further  elemen- 
tary principle  that  he  who  creates  and  main- 
tains upon  his  premises  a  condition  dangerous 
and  inimical  to  others  is  under  legal  obligation 
to  so  guard  and  protect  it  that  injury  to  third 
persons  may  not  result  therefrom,  the  rule  of 
the  common  law  as  to  existing  must  be  held  to 
apply  equally  to  new  streets.  98  Minn.  401, 
108  N.  W.  268. 

See,  also.  Lake  Krle,  etc.,  B.  Ca  ▼.  Shel- 
ley, 163  lud.  36,  71  N.  B.  151;  Cincinnati,  etc., 
B.  Co.  T.  City  of  ConnersvlUe,  170  Ind.  316, 
83  N.  E.  603. 

Whether  we  should  adopt  In  full  the  view 
of  tbe  Minnesota  court  need  not  now  be  de- 
termined, for  this  case  Is  affected  by  two 
special  circumstances:  The  present  highway 
was  established  to  take  tbe  place  of  an  older 
one,  which  was  In  existence  when  the  rail- 
road was  built.  In  1872.  Whether  or  not  this 
consideration  should  affect  the  strictly  legal 
rights  of  the  parties.  It  has  an  obvious  bear- 
ing upon  the  question  of  any  actual  hard- 
ship suffered  by  the  defendant  from  the  ap- 
plication of  tbe  rule  in  this  case.  And  in 
1904,  six  years  after  the  establishment  of  tbe 
present  highway,  the  embankment  forming 
tbe  roadbed  was  raised  eight  feet,  presenting 
a  situation  entirely  different  from  tbat  exlstr 
ing  wben  the  earlier  road  was  vacated  and 
tbe  new  one  laid  out  Whatever  might  have 
otberwlse  been  tbe  rule,  we  conclude  tbat,  in 
view  of  these  facts,  it  Is  tbe  duty  of  the  rail- 
way company  to  place  tbe  highway  at  tbe 
point  of  intersection  in  such  condition  tbat 
there  shall  be  no  unnecessary  Interference 
wltb  traveL 

12]  The  defendant  also  maintains  that,  in- 
asmuch an  the  railroad  was  built  before  tbe 
lilghway  was  laid  out,  it  would  be  entitled  to 
recover  from  the  county,  as  damages,  the 
expenses  of  constructing  such  crossing  as 
ml{^t  be  adjudged  necessary  to  meet  the  re- 
quirements of  tbe  situation.    It  has  been  de- 


cided in  this  state,  by  a  divided  court,  tbat 
where  a  highway  is  established  across  a 
railroad  right  of  way,  tbe  compensation  to 
which  the  company  is  entitled  includes  all 
expenditures  it  Is  required  to  make  by  rea- 
son of  tbe  existence  of  tbe  crossing.  K.  C 
R.  Co.  V.  Com'rs  of  Jackson  County,  45  Kan. 
718,  26  Pac.  394;  C,  K.  tc  W.  R.  Co.  v. 
Com'rs  of  Chautauqua  County,  49  Kan.  763, 
31  Pac.  736.  This  Is  contrary  .to  the  great 
weight  of  authority  elsewhere  (33  Cya  286 ; 
note,  24  L.  B.  A.  [N.  S.]  1232-1234),  and  to 
the  later  decision  of  tbe  Supreme  Court  of 
the  United  States,  which  disposes  of  all  fed- 
eral constitutional  questions  in  tbat  con- 
nection (Chicago,  Burlington,  eta,  B.  v.  Chi- 
cago, 166  n.  S.  226,  255,  17  Sup.  Ct  581,  41 
Ia  Ed.  979).  See,  also,  St  Paul,  M.  &  M. 
By.  Co.  V.  Minnesota,  214  U.  S.  497,  29  Sup. 
Ct  698,  53  L.  Ed.  1060;  note,  28  L.  B.  A. 
(N.  S.)  298.  Here,  however,  tbe  matter  is 
affected  by  the  exceptional  circumstances  al- 
ready stated.  The  duty  of  the  company  to 
put  the  crossing  In  fit  condition  for  travel 
being  in  this  case  of  tbe  same  character  as 
that  arising  when  a  railroad  is  built  across 
an  existing  highway,  the  expense  must  be 
home  by  the  company. 

The  case  then  is  substantially  one  brought 
to  enforce  the  legal  duty  of  the  railway  com- 
pany to  provide  a  reasonably  safe  crossing 
for  travelers  on  the  highway.  This  duty  is 
enforced  either  by  mandamus  or  injunction, 
8  A.  ft  E.  Encyc.  of  L.  374;  33  Cyc.  281.  The 
condition  resulting  from  its  breach  is  some- 
times spoken  of  as  a  nuisance.  33  Cyc.  237, 
268,  280.  One  of  tbe  principal  controversies 
developed  at  the  trial  was  whether  or  not 
the  situation  required  tbe  construction  of 
an  undergrade  crossing.  Tbe  railway  com- 
pany produced  evidence  to  the  effect  that 
such  a  crossing  would  cost  $9,813.88,  while 
a  wide  grade  crossing,  reasonably  adequate 
to  the  situation,  and  sufficient  to  overcome 
the  spedflc  dangers  complained  of,  could  b* 
constructed  for  $2,477.90.  The  Judgment  waa 
that  the  defendant  "be  perpetually  enjoined 
from  maintaining  said  embankment  and  over 
or  grade  crossing  constituting  said  public 
nuisance,"  and  it  was  ordered  "to  abate 
said  public  nuisance  by  commencing  actual 
abatement  thereof  within  60  days,  •  •  ♦ 
and  to  continue  said  abatement  without  un- 
necessary delay  until  wholly  abated."  The 
defendant  Interprets  this  judgment  as  mak- 
ing a  specific  requirement  that  it  shall  con- 
struct a  subway  under  its  track.  The  plain- 
tiff regards  it  as  a  decision  that  the  present 
condition  la  unlawful,  and  a  command  to 
remedy  the  condition,  without  specifying  the 
method.    The  plaintiff  adds: 

"Appellee  does  not  say  to  this  court  or  appel- 
lant in  what  manner  appellant  should  abate  the 
nuisance;  that  is  a  matter  for  appellant  with 
its  splendid  engineering  department  and  abun- 
dant means.  It  might  comply  with  an  overcross- 
ing  properly  protected;  by  an  underground 
crossing  properly  constructed:  by  an  elevator; 
by  a  flagman ;  or  by  signals." 
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The  language  of  the  Judgment  is  somewhat 
ambiguous.  It  does  not  unequivocally  order 
an  ondergrade  crossing,  and  yet  It  leaves  a 
doubt  whether  any  other  method  of  compli- 
ance Is  open.  The  defendant  is  entitled  to 
a  more  definite  command  before  being  requir- 
ed to  undertake  its  execution.  Of  the  char- 
acter of  order  to  be  made  in  similar  pro- 
ceedings it  is  said: 

"The  mode  of  restoration  should  ordinarily  be 
left,  in  the  first  instance,  to  the  discTetion  of 
the  railroad  company,  and  in  a  proceeding  to 
compel  «  restoration  the  writ  should  ordinarily 
be  general,  and  not  specific,  as  to  what  the  rail- 
road company  shall  do;  but  the  railroad  com- 
pany has  no  discretion  as  to  whether  it  will  re- 
store the  highway,  and  in  any  case  where  the  na- 
ture of  the  thing  to  be  done  is  uncertain,  and 
can  only  be  determined  by  the  Judgment  of  the 
court,  the  writ  may  properly  be  made  specific; 
and  where  the  railroad  company,  in  the  exercise 
of  its  discretion,  has  adopted  a  method  of  res- 
toration which  it  claims  to  be  sufficient,  and 
which  the  conrt  adjudges  to  be  insufficient,  it 
may  properly  direct  specifically  what  the  rail- 
road company  shall  do  so  as  not  to  fail  again." 
33  Cyc  272. 

In  a  case  where  the  attempted  compliance 
with  an  order  couched  in  general  terms  waa 
found  to  be  unsatisfactory,  a  subsequent  spe- 
dflc  order  was  issued,  the  court  saying: 

"The  second  point  made  by  the  appellant  is 
that  the  peremptory  writ  may  do  no  more  than, 
hi  general  terms,  to  direct  it  to  restore  the  high- 
way. It  is  claimed  that  there  is  a  discretion 
reposed  in  it  by  the  statnte  as  to  the  manner  in 
which  the  restoration  shall  be  effected ;  that  it 
is  an  engineering  question,  which  the  court  can- 
not determine  in  a  particular  manner,  when 
there  may  be  other  ways  equally  as  good  in  re- 
sult. *  •  •  Though  in  the  first  instance  there 
may  he  a  discretion  with  the  appellant,  it  is  not 
that  which  is  known  as  judicial.  That  may  not 
be  commanded  by  mandamus  to  act  in  a  certain 
way.  The  discretion  here  is  a  ministerial  one. 
The  act  of  restoration  must  be  done.  If  the 
discretion  as  to  mode  of  doing  it  is  so  well  ex- 
ercised as  that  the  restoration  is  complete,  that 
is  well.  The  object  of  this  action  is  to  test 
that.  The  appellant  insists  that  it  had  well  ex- 
ercised it.  The  court  has  determined  that  it 
had  not.  The  court  will  and  should  point  out 
to  it,  in  what  it  has  failed,  and  direct  it  partic- 
ularly what  it  must  do  so  as  not  to  fail  arain." 
People  ex  rel.  Green  et  aL  v.  D.  ft  C.  R.  B. 
Co.,  68  N.  X.  162,  162,  163. 

In  Wabash  R.  Co.  ▼.  Railroad  Com.,  etc., 
176  Ind.  428,  436,  95  N.  B.  673,  676,  it  was 
said: 

"The  right  of  a  railroad  company  to  cross  a 
highway  with  its  tracks  carries  with  it  the 
duty  on  the  part  of  the  company  to  restore  the 
liighway  to,  and  keep  it  in,  its  former  condition 
of  usefulness  and  safety,  and,  if  this  cannot  be 
done  by  a  grade  crossing,  the  company  must  do 
it  either  by  constructing  its  tracks  over  or  under 
the  highway  or  the  highway  over  or  under  its 
tracks.^ 

See,  also.  State  ▼.  Minneapolis  A  St  Louis 
By.  Co.,  39  Minn.  219,  89  N.  W.  153;  State 
ex  reL  City  of  Duluth  v.  St  Paul  &  D.  R. 
Ca.  75  Minn.  473,  78  N.  W.  87;  People  ex 
reL  Town  of  Colesville  t.  D.  &  H.  Co.,  177 
N.  T.  337,  69  N.  E.  651;  Burlington  ft  Colo. 
R.  Co.  T.  People,  20  Colo.  App.  181,  77  Pac. 
1020, 

[3]  It  is  the  dnty  of  a  railway  cmniMiny 
to  reatore  a  bl^way  which  la  crossed  by 


its  track  to  as  good  a  condition  for  travel  as 
is  practicable,  and  ought  fairly  to  be  required 
In  the  circumstances  presented.  If  a  conrt 
finds  the  situation  In  a  particular  Instance 
to  be  such  that  a  reasonably  safe  and  service- 
able crossing  cannot  be  made  at  grade,  no 
reason  is  apparent  why  an  undergrade  cross- 
ing may  not  be  ordered.  But  to  Justify  it 
the  necessity  should  be  clearly  shown,  and 
supported  by  the  evidence  of  competent  ex- 
perts. We  do  not  regard  the  evidence  as 
warranting  a  finding  of  such  necessity  In 
the  present  case,  nor  was  any  made,  unless  it 
is  to  be  implied  from  the  language  already 
quoted.  The  findings  of  fact  made  by  the 
trial  conrt  are  approved  and  will  stand.  The 
decree  rendered  will  be  set  aside  because  of 
its  ambiguity,  and  the  cause  will  be  remand- 
ed, with  directions  that  the  court  either  ren- 
der such  judgment  on  the  present  findings  as 
not  necessarily  to  require  the  construction  of 
a  subway,  or  take  further  evidence  and 
make  additional  findings  bearing  upon  that 
matter  and  be  governed  by  the  result 

Pending  the  decision  of  this  case  argu- 
ment was  invited  on  this  question :  Has  the 
state  public  utilities  commission  Jurisdiction 
to  inquire  into  and  determine  whether  or  not 
the  means  taken  or  about  to  be  taken  by  a 
railroad  company  to  restore  a  highway  which 
is  crossed  by  its  track  to  a  suitable  condition 
for  travel  are  such  as  to  meet  the  require- 
ments of  the  situation,  and,  if  they  are  found 
unsuitable,  to  direct  the  company  to  construct 
a  crossing  upon  plans  determined  by  the 
board  to  be  essential  to  the  safety  of  the 
traveling  public?  Each  party  has  expressed 
the  belief  that  no  such  power  is  possessed 
by  the  board.  Only  one  side  of  the  ques- 
tion having  been  argued,  no  decision  of  it 
is  made.  Having  in  mind  that  a  railroad 
company  violates  the  law  If  it  fails  to  re- 
store a  highway  which  it  crosses  to  such  a 
state  as  not  to  have  unnecessarily  impaired 
its  usefulness,  and  that  Just  what  constitutes 
that  condition,  and  how  it  may  be  secured.  Is 
sometimes  doubtful,  it  was  thought  that  pos- 
sibly Jurisdiction  to  determine  such  questions 
was  conferred  on  the  board  by  these  provi- 
sions of  the  statute: 

"Said  commissioners  shall  have  the  general 
supervision  of  all  railroads  operated  by  steam 

*  •  *  within  the  state,  •  •  •  and  shall 
inquire  into  any  neglect  or  violations  of  the  laws 
of  this'  state  by  any  person,  company  or  cor- 
poration engaged  in  the  business  of  transporta- 
tion of  persons  or  property  therein,  or  by  the 
officers,  agents  or  employes  thereof;  and  shall 
also  from  time  to  time  carefully  examine  and  in- 
spect the  condition  of  each  railroad  in  the  state, 
and  of  ita  equipment,  and  the  manner  of  its 
conduct  and  management  with  reference  to  tba 
public  safety  and  convenience."  Gen.  Stat 
1909  I  7186. 

"Whenever  in  the  judgment  of  the  Board  of 
Railroad  Commissioners  it  shall  appear  that 
any  railroad  corporation  or  other  transporta- 
tion company  fails  in  any  respect  or  particular 
to  comply  with  the  terms  of  its  charter  or  the 
laws  of  the  state,  or  whenever  in  their  Judg- 
ment any  repairs  are  necessary  upon  ita  road, 

*  *    *    or  any  change  in  the  mode  of  operat- 
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ing  its  road  and  eonductinK  its  bnalDcw,  ia  lea- 
■onable  and  exi>edient  in  order  to  promote  the 
aecurit7,  convenience  and  accommodation  of  the 
pablic,  said  commiisioners  shall  inform  snch 
corporation  of  the  improvement  and  changes 
which  Uiey  deem  to  be  proper  *  *  •  and  if 
such  orders  are  not  complied  with  within  the 
time  stated  in  said  notice  the  attorney  for  the 
board  shall  forthwith  file  with  the  commission- 
ers a  complaint  lo  writing,  praying  for  an  in- 
vestigation of  said  matter,  which  complaint 
shall  be  heard  according  to  the  provisions  of 
this  act  aa  in  other  cases."  Gen.  Stat  1909,  { 
718a 

All  the  Justices  concurring,  except  DAW- 
SON, J.,  who  did  not  sit 


(96  Kan.  IBZ) 

BUST   V.   RUTHERFORD   et  al. 

(No.  19395.) 

(Supreme  Court  of  Kansas.     April  10,  1916.) 

(Byllabut  iy  the  Own.) 

1.  PUCADINO      «s>194— AS8WX»-SOTn0IBII0T 
AOAIMBT    DkMUBBKB. 

An  answer,  containing  a  general  denial, 
■nodified  by  admissions,  but  whidi  does  not  ad- 
mit all  the  facts  necessary  for  the  plaintiff  to 
prove  in  order  to  entitle  turn  to  recover,  ia  good 
as  against  a  demurrer. 

[£d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  444-146,  449-152;  Dec.  Dig.  «=> 
194.1 

2.  Plbadinq  9s>204 — Answer— Dehdbbkb. 

A  general  demurrer  to  an  answer  contain- 
ing several  defenses  should  l>e  overruled  if  either 
defense  taken  by  itself,  or  if* the  answer  as  a 
whole,  states  matters  which  defeat  the  plain- 
tUTa  right  to  recover. 

[E<d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  48«-190;  Dec.  Dig.  «=9204.] 

S.  Dexob  «=»61— Dbuvbbt— Vestimo  o*  Ti- 

TZX. 

A  deed  containing  this  provision :  "This  in- 
denture to  be  in  full  force  and  effect  from  and 
after  the  date  of  my  death.  Provided,  however, 
that  the  said  parties  of  the  second  part  pay  all 
my  funeral  and  other  reasonable  expenses,  in- 
cluding a  bill  for  medical  services  due  Dr.  W.  S. 
Runkle" — delivered  by  the  grantor  to  a  third 
person,  with  instructions  that  at  the  death  of 
the  grantor  the  deed  should  be  placed  on  rec- 
ord for  the  grantees,  is  delivered  so  as  to  vest 
the  title  in  the  grantees. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  U  140,  141;  Dec.  Dig.  «=961.] 

Appeal  from  District  Court,  Wasblngton 
County. 

Action  by  W.  N.  Rust  against  Minnie  A. 
Ratherford  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeaL  Reversed 
and  remanded,  with  direction. 

Bennett  ft  darke,  of  Washington,  Kan., 
for  appellanta  3.  R.  Hyland,  of  Washington, 
Kan.,  for  appdUee. 

MARSHAIXk  J.  This  Is  an  action  to  set 
aside  a  deed  and  to  quiet  title  to  certain  real 
property.  Judgment  was  rendered  for  the 
plaintiff  upon  a'  demurrer  to  the  defendants' 
answer.  Tlie  material  parts  of  tbe  petition 
are  as  follows: 

"That  the  said  plaintiff  ia  the  owner,  in  the 
fee  simple,  and  is  In  the  open,  notorious,  peace- 


able, and  exdusire  possession  of  the  following 
described  real  esUte,  to  vrit:  'Lots  one  W,  two 
(2),  and  three  (3),  (except  sixty  [60]  feet  off  the 
north  end  thereof),  in  blocic  numbered  three  (3), 
in  the  city  of  Washington,  Washington  county, 
state  of  Kansas.'  That  the  said  plaintiff  deriv- 
ed his  title  to  the  said  real  estate  by  a  good  and 
suEBcient  administrator's  deed,  duly  made,  ex- 
ecuted, acknowledged,  and  delivered  to  him  By 
one  R.  Vincent  administrator  of  the  estate  of 
Sarah  A.  Ayies,  deceased.  That  the  said  real 
estate  was  formerly  owned  by  the  said  Sarah  A. 
Ayres,  who  died  in  Washington  county,  Kan., 
on  the  5th  day  of  May,  1911,  the  owner  of  the 
said  real  estate.  That  afterwards,  and  on  the 
17th  day  of  August  1911,  the  said  R.  Vincent 
was  duly  appointed  and  qualified  as  administra- 
tor of  said  estate.  That  afterwards  it  was 
found  and  ascertained  by  the  said  administrator 
that  the  i>ersonal  property  belonging  to  the  said 
estate  would  be  insufficient  for  the  payment  of 
debts  of  said  estate,  and  a  petition  was  filed, 
and  all  heirs  and  interested  parties,  including 
the  above-named  defendants,  were  duly  and  le- 
gally notified  of  the  time  and  place  of  the  hear- 
ing of  the  said  petition  to  sell  the  said  reyl 
estate  for  the  payment  of  debts,  and  upon  the 
said  hearing  before  the  probate  court  of  Wash- 
ington county,  Kan.,  it  wag  duly  considered, 
ordered,  and  adjudged  by  the  said  court  that  the 
said  real  estate  be  sold  for  the  payment  of  debts, 
and  the  said  real  estate  was  duly  sold  by  the 
said  administrator,  as  aforesaid,  to  the  said 
plaintiff,  and  an  administrator's  deed  thereto 
executed  and  delivered  to  him  as  aforesaid,  the 

said  deed  being  dated  the  day  of  , 

1911,  and  which  was  duly  recorded  in  the  of- 
fice of  register  of  deeds  of  Washington  county, 
Kan.,  on  the  8th  day  of  May,  1911,  at  11  a.  m., 
and  duly  recorded  in  Book  Si,  page  332,  of  the 
records  of  said  office. 

"Plaintiff  further  says  that  on  the  20th  day 
of  May,  1908,  the  said  Sarah  Ayres  executed  a 
certain  deed  or  conveyance  purporting  to  convey 
the  said  real  estate  to  the  defendants  herein,  but 
that  the  said  deed  was  not  delivered  to  said  de- 
fendants, nor  any  one,  to  be  delivered  to  the 
said  defendants,  during  the  lifetime  of  said 
Sarah  Ayres,  and  that  it  was  her  desire  and 
intention  at  the  time  of  the  execution  of  the 
said  deed  that  the  same  should  not  be  in  force 
or  take  effect  until  after  her  death,  and  that  the 
said  instrument  or  deed  was  never  delivered  by 
the  said  Sarah  Ayres  to  any  one  to  be  delivered 
to  defendants  either  during  her  lifetime  or  aft- 
er her  death,  but  that  after  her  death  the  party 
or  parties  having  charge  or  custody  of  said 
deed  wrongfully  permitted  one  of  the  said  de- 
fendants to  obtain  possession  of  the  said  deed 
and  to  file  the  same  for  record  in  the  office  of 
the  register  of  deeds  of  Washington  county, 
Kan.,  the  said  deed  being  filed  for  record  in  said 
office  on  the  27th  day  of  February,  A.  D.  1912, 
at  6  p.  m.,  and  duly  recorded  in  Book  84  of 
Deeds,  page  244  thereof.  A  copy  of  the  said 
deed  is  hereto  attached,  marked  'Exhibit  A,' 
and  made  a  part  of  this  petition.  Plaintiff  fur- 
ther says  that  the  said  defendants  herein  are 
all  of  the  surviving  heirs  and  the  only  surviving 
heirs  at  law  of  the  said  John  Ayres,  deceased, 
late  of  Washington  county,  Kan.,  and  that  he 
died  intestate  in  the  said  county  and  state. 

"Plaintiff  further  says  that  the  said  Sarah 
Ayres  died  intestate  in  the  said  county,  as  afore- 
said, and  left  very  little  personal  property  and 
a  large  amount  of  indebtedness,  and  that  many 
of  said  debts  were  msde  and  contracted  on  the 
supposition  and  belief  that  she  was  the  owner 
of  the  said  real  estate,  which  was  all  the  real 
estate  owned  by  her,  and  that^  the  said  real  es- 
tate was  necessary  to  be  sold  for  the  payment 
of  the  said  debts,  and  that  each  of  the  said  de- 
fendants herein  bad  due  notice  of  such  sale  and 
made  no  objection  to  same,  and  that  plaintiff 
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knew  nothing  aboat  Raid  pretended  deed  and 
was  an  innocnit  purchaser  at  said  sale,  and  that 
the  said  deed  la  fraudulent  and  void  as  to  this 
plaintiff  and  as  to  the  creditors  of  the  estate  of 
the  said  Sarah  A.  Ayres,  deceased,  and  ia  fraud- 
ulent and  void  by  reason  of  not  being  delivered 
to  the  said  defendants  during  the  lifetime  of  the 
grantor,  or  being  delivered  to  some  one  with 
authority  to  deliver  same  to  the  said  defend- 
ants after  the  death  of  said  grantor,  and  for  the 
farther  reason  that  the  said  grantees  named 
therein  are  indefinite  and  uncertain. 

"Plaintiff  further  says  there  was  no  considera- 
tion for  the  said  deed,  and  that  no  money  was 
ever  paid  to  the  said  grantor  for  same,  nor  was 
there  any  love  or  care  manifested  toward  the 
said  grantor  by  the  said  defendants,  and  that 
by  reason  thereof  there  is  a  total  failure  of  con> 
sideration  for  the  said  pretended  deed." 

Attached  to  this  petition  was  a  copy  of  the 
deed  sought  to  be  canceled,  which  contained 
this  clause: 

"This  indenture  to  be  In  full  force  and  effect 
from  and  after  the  date  of  my  death.  Provided, 
however,  that  the  said  parties  of  the  second 
part  pay  all  my  funeral  and  other  reasonable  ex- 
penses, including  a  bill  for  medical  services  due 
Di.  W,  S.  RunUe." 

This  deed  was  a  general  warranty  deed. 

The  answer,  omitting  the  title  and  prayer, 
is  as  follows: 

"And  now  comes  the  defendants  in  the  above 
entitled  catise,  and  for  their  answer  to  the  pe- 
tition of  the  plaintiff  filed  herein  say  that  they 
deny  each  and  every  material  statement,  alle- 
gation, and  averment  therein  contained,  except 
as  is  hereinafter  expressly  admitted. 

"And  for  further  defense  the  defendants  say 
that  they  have  a  legal  estate  in  fee  simple,  and 
the  equitable  estate  in,  and  are  entitled  to  the 
immediate  possession  of,  the  following  described 
land,  to  wit:  'Lots  numbered  one  (1),  two  (2) 
and  three  (3),  (except  sixty  [60J  feet  off  of  the 
north  end  thereof),  in  block  numbered  three  (3), 
in  the  city  of  Washington,  Washington  county, 
state  of  Kansas,'  and  that  the  plaintiff  unlaw- 
fully keeps  them  out  of  possession  thereof. 

"Defendants  further  say  that  on  the  20th  day 
of  May,  1908,  by  a  good  and  sufficient  warranty 
deed  from  one  Sarah  A,  Ayres,  now  deceased, 
they  obtained  the  legal  title  in  fee  simple  and 
the  equitable  estate  in  and  to  the  saia  lands 
aforesaid,  which  are  described  in  the  deed  at- 
tached to  and  made  a  part  of  the  plaintiff's  pe- 
tition, and  ever  since  have  been  and  now  are 
the  legal  and  equitable  owners  and  holders  there- 
of, and  that  the  plaintiff  claims  an  estate  there- 
in adverse  to  the  said  defendants. 

"Defendants  further  say  that  on  the  20th  day 
of  May,  1908,  Sarah  A.  Ayres,  now  deceased, 
made  and  executed  a  ^ood  and  sufficient  war- 
ranty deed,  as  aforesaid,  to  these  defendants, 
a  true  and  correct  copy  of  which  is  attached  to 
and  made  a  part  of  the  plaintiff's  petition,  and 
delivered  the  same  to  Dr.  W.  S.  Runkle,  with 
instructions  that  at  the  death  of  said  Sarah  A. 
Ayres,  now  deceased,  said  deed  was  to  be  by  said 
W.  S.  Runkle  placed  of  record  in  the  office  of 
the  register  of  deeds  of  Washington  county, 
Kan^  for  the  said  defendants;  that  on  or  about 
the  5th  day  of  May,  1911,  said  Sarah  A.  Ayres 
departed  this  life  intestate;  that  after  the  death 
of  said  Sarah  A.  Ayres,  deceased,  said  deed  was, 
on  the  27th  day  of  February,  1912.  duly  record- 
ed in  Book  84,  on  page  244,  in  the  office  of  the 
said  rcKister  of  deeds  of  Washington  county, 
Kan.,  and  ever  since  has  remained,  and  now  re- 
mains, of  record*. 

"Defendants  further  say  that  after  the  death 
of  said  Sarah  A.  Ayres,  deceased,  one  R.  Vin- 
cent was  by  the  probate  court  of  Washington 
county,  Kan.,  duly  appointed  administrator  of 
the  estate  of  said  Sarah  A.  Ayres,  deceased; 


that  afterwards,  to  wit,  on  the  2l8t  day  of  No- 
vember, 1911,  said  administrator  petitioned  the 
said  probate  court  for  an  order  to  sell  the  real 
estate  of  said  Sarah  A.  Ayres,  deceased,  for 
the  payment  of  debts,  and  thktt  afterwards,  to 
wit,  on  the  12th  day  of  January,  1912,  the  said 
probate  court  of  Washington  county  KAn.,  is- 
sued an  order  for  the  sale  of  the  real  estate  be- 
longing to  the  estate  of  said  Sarah  A.  Ayres, 
deceased,  and  afterwards,  to  wit,  on  the  23d  day 
of  January,  1912,  said  administrator  attempted 
to  sell  the  property  described  in  the  deed  attach- 
ed to  and  made  a  part  of  plaintiff's  petition,  and 
executed  and  delivered  to  plaintiff,  W.  N.  Rust, 
a  pretended  administrators  deed,  purporting  to 
convey  to  said  Rust  said  above  mentioned  and 
described  property,  which  said  pretended  ad- 
ministrator's deed  was  filed  for  record  in  the 
office  of  the  register  of  deeds  of  Washington 
county,  Kan.,  on  the  8th  day  of  May,  1912,  and 
duly  recorded  in  Book  82,  on  page  332,  where 
the  same  now  remains  of  record,  a  copy  of  said 
pretended  deed  is  hereto  attached,  marked  'Ex- 
hibit A,'  and  made  a  part  of  this  answer,  and 
that  the  order  confirming  the  sale  and  for  a 
deed  to  said  premises  was  never  entered  upon 
the  minutes  of  the  probate  court,  as  required  by 
law. 

"Defendants  further  say  that  at  the  time  of 
said  pretended  sale  above  mentioned,  the  said 
described  property  did  not  belong  to  the  estate 
of  said  Sarah  A.  Ayres,  deceased,  the  said  es- 
tate had  no  interest  therein,  and  said  property 
was  not  subject  to  or  liable  for  the  payment  of 
debts  of  said  estate;  that  said  action  of  the 
probate  court  in  ordering  the  sale  of  the  said 
property,  and  the  action  of  said  administrator  in 
attempting  to  sell  and  dispose  of  said  real  es- 
tate, was  wholly  void  and  without  authority  of 
law. 

"Defendants  further  say  that  said  plaintiff, 
W.  N.  Rust,  took  the  said  pretended  administra- 
tor's deed  with  full  notice  and  knowledge  of  the 
said  deed  from  Sarah  A.  Ayres,  now  deceased, 
to  these  defendants,  and  with  full  notice  and 
knowledge  of  the  fact  that  said  estate  had  no 
interest  therein. 

"Defendants  further  say  that  under  and  by 
the  terms  of  said  warranty  deed  from  the  said 
Sarah  A.  Ayres,  deceased,  to  these  defendants, 
certain  reservations  were  made  and  certain  con- 
ditions were  imposed  upon  these  defendants, 
and  that  said  defendants  hereby  accept  said  res- 
ervations, and  offer  to  perform  the  said  condi- 
tions by  said  deed  imposed." 

Attached  to  the  answer  Is  a  copy  of  the 
administrator's  deed.  To  this  answer  a 
general  demurrer  was  filed  by  the  plalutifT 
and  was  sustained  by  the  court 

[1]  This  ia  the  only  question  presented: 
Was  the  demurrer  properly  sustained?  I'he 
demurrer  was  directed  to  the  answer  as  an 
entirety.  The  answer  consists  of  two  parts: 
First,  a  general  denial  of  the  allegations  of 
the  petition,  except  as  modified  by  the  admis- 
sion of  the  execution  of  the  administrator's 
deed  under  which  the  plaintifl  claims;  and. 
second,  afflnnatiTe  matter  to  show  title  In 
defendants,  and  other  afflrmatlve  matter  to 
avoid  the  administrator's  deed. 

The  first  part  of  the  answer,  the  denial, 
modified  as  indicated,  puts  in  issue,  among 
other  matters  set  out  in  the  petition,  the 
following:  first,  the  ownership  and  posses- 
sion of  the  real  estate  by  the  plaintUT;  sec- 
ond, the  notice  to  the  defendants  of  the  ap- 
plication by  the  administrator  to  sell  the  real 
property;  third,  all  the  allegations  of  the 
petition  to  avoid  tlie  petition  to  avoid  the 
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deed  to  the  defendants;  fourth,  all  allega- 
timis  concerning  Indebtedness  contracted  on 
the  faith  of  the  title  to  the  property  in  Sarah 
A.  Ay  res;  fifth,  the  ownership  of  the  real 
property  in  controveray  by  Sarah  A.  Ayres 
at  the  time  of  her  death.  Some  of  these 
things  must  be  proved  by  the  plaintlft,  or  he 
cannot  recover;  others,  if  established  in 
favor  of  the  defendants,  defeat  the  plaintiff. 
We  are  not  saying  anything  about  the  burden 
of  proof.  We  are  expressing  an  opinion  con- 
cerning the  effect  of  the  modified  denial  In 
this  answer.  We  are  of  the  opinion  that  the 
answer  does  state  a  defense  to  the  petition. 

[2]  The  only  fact  alleged  in  the  petition, 
and  admitted  in  the  answer,  is  the  execution 
of  the  administrator's  deed,  carrying  with  it 
prima  facie  evidence  of,  but  not  conclusively 
establishing,  the  necessary  facts  recited  in 
the  deed.  Other  than  this,  the  denial  was  a 
general  denial,  making  applicable  what  this 
court  has  said  concerning  the  effect  of  a 
general  denial,  in  an  answer  containing  sev- 
eral defenses,  as  against  a  demurrer  to  the 
answer  as  a  whole.  We  quote  from  Munn 
V.  Taulman,  1  Kan.  254,  81  Am.  Dec.  508,  as 
follows : 

"Where  an  answer  sets  forth  several  grounds 
of  defense,  one  of  which  ia  good,  the  sustaining 
of  a  general  demurrer  thereto  that  the  answer 
does  not  set  forth  any  defense  to  the  action 
is  error."     SyL  par.  1. 

"The  answer  sets  forth  three  grounds  of  de- 
fense, and  the  demurrer  is  general  that  the 
answer  does  not  set  forth  any  defense  to  the 
action.  If  any  of  the  grounds  of  defense  are 
good,  then  the  court  erred  in  auataining  the  de- 
murrer."    1  Kan.  257,  81  Am.  Dec.  608. 

In  Flint  V.  Dnlany,  37  Kan.  832,  15  Fac. 
208,  this  court  said: 

"An  answer  aetting  up  several  defensfes,  de- 
murred to  on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
or  a  defense,  will  be  held  sufficient  where  the 
demurrer  ia  not  directed  against  any  particular 
defense,  and  any  one  of  the  defenses  alleged 
is  good."    Syl.  par.  1. 

See,  also,  Perkins  v.  Ermel,  2  Kan.  325; 
Krutz  V.  Fisher,  8  Kan.  90,  96;  Gilchrist 
V.  Sehmidling,  12  Kan.  263,  280;  Ordway  v. 
Cowles,  46  Kan.  447,  448,  25  Pac.  862;  Pav- 
ing Co.  V.  Botsford,  66  Kan.  532,  641,  44 
Pac.  3. 

The  plaintiff,  in  effect,  contends  that  the 
defenses  set  up  in  the  answer  depend  for 
their  validity  on  the  delivery  of  the  deed 
from  Sarah  A.  Ayres  to  Minnie  A.  Ruther- 
ford and  others,  heirs  of  John  Rutherford, 
deceased;  that  if  there  was  no  delivery  of 
the  deed,  the  answer,  including  the  denial,  is 
not  good.  In  support  of  this,  several  deci- 
sions of  this  court  are  cited,  as  follows: 
Albert  Wiley  v.  Keokuk,  6  Kan.  94,  95 ;  But- 
ler T.  Eaulback,  8  Kan.  668;  Yandle  v.  Crane, 
13  Kan.  344,  346;  Bierer  v.  Fretz,  32  Kan. 
329,  330,  4  Pac.  284;  Frazier  t.  Baptist 
Church.  60  Kaa  404,  56  Pac.  752.  Butler  v. 
Kanlback,  above  cited  (syL  par.  1)  quotes 
and  reaffirms  the  following  principle  de- 
clared in  Aloert  Wiley  t.  Ke<Auk,  dted 
above: 


"Whatever  Is  admitted  in  a  special  defense 
operates  so  far  as  a  modification  of  a  'general 
denial,'  and  is  to  be  taken  as  true  without  other 
proof."    SyL  par.  3. 

The  principle  contended  for  by  the  plain- 
tiff is  the  rule  that  is  applied  to  an  answer 
when  the  cause  Is  on  for  trial,  to  prove  the 
facts  set  up  in  the  answer,  but  that  rule  is 
not  applied  when  a  general  demurrer  has 
been  filed  against  an  answer  containing  two 
or  more  defenses.  In  Butler  v.  Kaulback,  in 
addition  to  the  language  above  quoted,  this 
court  said: 

"  *.  *  *  At  common  law  each  count  in  a 
pleading  was  considered  as  separate  and  dis- 
tinct, and  one  count  could  not  be  benefited  or 
injured  by  anything  that  might  be  stated  in  an- 
other count,  unless  it  was  specifically  referred 
to  and  made  a  part  thereof.  This  is  probably 
still  the  rule  where  a  pleading  is  demurred  to; 
but  it  is  not  now  the  rule,  as  decided  in  the 
case  of  Wiley  v.  Keokuk,  when  the  case  comes 
on  for  trial  upon  the  evidence.  On  the  trial 
of  a  cause,  the  general  denial  in  an  answer 
must  be  construed  to  be  a  denial  only  of  all  the 
material  allegations  of  the  petition  not  other- 
wise or  elsewhere  admitted  in  the  answer." 
8  Kan.  671. 

To  the  same  effect  is  Gilchrist  v.  Sehmid- 
ling, 12  Kan.  263,  269.  Apply  the  principle 
here  contended  for  by  the  plaintiff.  Take 
the  answer  as  one  entire  defense.  Include 
the  denial  as  a  part  thereof.  Do  this,  and 
there  is  enough  In  the  answer  to  defeat  the 
plaintiff's  recovery  and  compel  Judgment  for 
the  defendants. 

[3]  Do  the  facts  stated  in  the  answer  show 
a  delivery  of  the  deed  from  Sarah  A.  Ayres 
to  "Minnie  A.  Rutherford  et  al.,"  in  this  ac- 
tion? Both  sides  cite  Nolan  v.  Otney,  75 
Kan.  311,  80  Pac.  690,  9  L.  R.  A.  (N.  S.)  317. 
In  that  case  the  court  said : 

"Where  an  instrument,  executed  and  placed 
in  the  hands  of  a  third  person  to  be  delivered 
to  the  ^raintee  on  the  death  of  the  grantor,  being 
otherwise  in  the  form  of  an  ordinary  warranter 
deed,  provides  that  it  shall  not  take  effect  until 
the  death  of  the  grantor,  such  provision  will, 
in  the  absence  of  some  controlling  reason  to  the 
contrary,  be  construed  to  mean  that  the  title  is 
to  vest  at  once,  only  the  enjoyment  being  post- 
poned until  the  death  of  the  grantor. 

"The  recital  in  such  a  deed  that  it  is  under- 
stood that  the  grantee  is  to  care  for  the  grantor 
during  the  remainder  of  his  life  is  not  incon- 
sistent with  such  an  interpretation." 

SyL  pars.  1,  2. 

Following  Nolan  v.  Otney,  It  seems  reason- 
able to  conclude  that  there  was  a  delivery  of 
the  deed  to  the  defendants.  See  13  Cyc  569. 
What  constitutes  a  sufficient  delivery  of  a 
deed  has  been  discussed  in  the  following  cas- 
es: Burton  v.  Boyd,  7  Kan.  17,  31;  Tucker 
V.  Allen,  16  Kan.  312,  319;  Rohr  v.  Alexan- 
der, 67  Kan.  381,  46  Paa  699;  Wuester  v. 
FoUn,  60  Kan.  334,  56  Pac.  490;  Durand  v. 
Hlgglns,  67  Kan.  110,  72  Pac.  567;  Doty  v. 
Barker,  78  Kan.  636,  07  Pac.  964;  Norton 
▼.  Collins,  81  Kan.  33,  105  Pac.  26:  Zeltlow 
V.  Zeltlow,  84  Kan.  713,  115  Pac;  573;  Bre- 
myer  v.  School  Association,  86  Kan.  644,  647, 
122  Pac.  104;  Ross  v.  Perkins,  93  Kan. 
679,  144  Pac.  1004;  Thompson  t.  Thompson, 
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94  Kan.  168,  146  Pac.  844 ;  St&midl  ▼.  Kaecb- 

ier,  04  Kan. ,  147  Paa  82L 

The  modified  denial  contained  In  the  an- 
swer stated  a  defense  to  the  petition,  and 
the  remainder  of  the  answer  stated  another 
defense.  The  demurrer  should  have  been 
overruled.  The  Judgment  is  reversed,  and 
the  cause  1>  remanded,  with  instructions  to 
OTerrule  the  demurrer  to  the  answer.  All 
the  Justices  concurring. 

(94  Kan.  781)  ■— ■ 

LYNN  T.  McCUB  et  aL    (NoK  1914S,  19;49.) 

(Supreme  Court  of  Kansas.     April  10,  1915.) 

(Syllahua  by  the  Court.) 

1.  JCDOHENT     ®=>585— MOBTQAaKS     ^=>4Sn— 
FOSECLOBUBB— ErFEOT. 

In  an  action  to  foreclose  a  first  mortgage, 
one  who  was  made  a  party,  after  summons  had 
been  served  on  the  mortgagor,  filed  an  answer 
setting  out  a  second  mortgage.  The  mortgagor 
made  no  appearance.  The  decree  provided  that, 
after  the  satisfaction  of  the  first  lien,  the  resi- 
dae  of  the  proceeds  of  the  sale  should  be  ap- 
plied to  the  second  mortgage.  It  recited  that 
the  mortgagor  was  indebted  to  the  second  mort- 
gagor in  a  stated  amount,  but  included  no  per- 
sonal judgment  against  him.  Held,  that  the 
judgment  was  not  an  adjudication  against  the 
mortgagor  with  respect  to  a  defense  to  the  bal- 
ance of  the  debt,  which  originated  after  the 
second  mortgagee  was  made  a  party,  but  before 
the  Judgment. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  1062-1084,  1067,  1073. 1084. 1085, 
1092-1005,  1132:  Dec  Dig.  <8=3585:  Mortga- 
ges, Cent  Dig.  H  1469,  1471-1473;  Dec.  Dig. 
«=>497.] 

2.  JUDOHENT  €=323— MOBTQAQIS  9=»497— Br- 
FECT— FiNDINOS— ConVXBSION     OF    PlXDQED 

.    Fbofebtt. 

A  corporation  to  whom,  as  trustee,  a  mort- 
gage was  executed,  securing  railroad  bonds, 
brought  an  action  to  foreclose  it  The  corpo- 
ration held  a  number  of  the  bonds  in.  its  indi- 
vidual capacity  as  security  for  the  note  of  their 
owner,  who  set  up  a  claim  that,  by  a  pretended 
sale,  the  pledgee  had  converted  them,  thus  re- 
ducing or  satisfying  the  debt,  to  secure  which 
they  were  pledged.  The  court  made  a  finding 
that  there  had  been  no  sale  and  no  conversion ; 
that  the  corporation  still  held  the  bonds  as  se- 
curity, having  a  lien  on  them  for  the  amount 
due  on  the  notes,  which  was  stated.  A  Judg- 
ment was  rendered  that  the  property  should 
he  sold,  that  the  debt  due  the  corporation  should 
be  paid  out  of  the  proceeds,  and  that  the  residue 
should  go  to  the  owner  of  the  bonds.  Held,  that 
the  findings  were  confirmed  and  given  effect  by 
the  Judgment,  and  the  question  of  conversion 
was  adjudicated. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  SJ  6,  9 ;  Dec.  Dig.  €=323;  Mort- 
gages. Cent  Dig.  SS  1469, 1471-1473 ;  Dec  Dig. 
«9497.]      • 

8.  COBPOBATIORS  «s>621  —  Insolverct— Af- 
POINTHENT  OF  RECKVEB— VALIDITY. 

Under  a  statute  authorizing  the  state  to 
bring  an  action  for  the  dissolution  of  an  insol- 
vent corporation,  and  to  have  a  receiver  ap- 
pointed at  the  time  the  petition  is  filed,  a  peU- 
tion  was  filed  and  an  order  was  made  appoint- 
ing a  receiver,  who  qualified  a*  such.  A  sum- 
mons waa  issued  and  served  on  the  defendant 
corporation,  but  was  quashed  on  its  motion. 
No  other  service  was  ever  attempted,  and  noth- 
ing further  was  done  in  the  proceeding.    Held, 


that  the  appointment  of  the  receiver  la  to  be 
regarded  as  a  nullity. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  f  f  2461-2469,  2471 ;    Dec  Dig.  <8s> 

4.  JUSOiaCNT    <S»713— BfFKCT— APPOIKTIfXNT 

OF  RKCBIVK&— Adjudication  of  Vauojtt. 
Where  a  person,  acting  under  color  of  an 
appointment  as  receiver,  under  the  circumstanc- 
es above  stated,  appears  in  an  action  to  which 
the  corporation  is  a  party,  and  participates 
with  it  in  a  defense  to  a  claim  made  against  it, 
a  Judgment  against  the  corporation  and  the  per- 
son 80  acting  a*  receiver  does  not  constitute  an 
adjudication  with  respect  to  a  receiver  of  the 
corporation  duly  appomted  before  it  was  mad* 
a  party  to  such  action. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {g  1063,  1066,  1099,  1234-1237. 
1239,  1241,  1247;    Dec  Dig.  <S=»fl3.] 

5.  USUBT     €=>117— USUBIOUB     Tbanbaciioks 

—Sufficiency  of  Evidence. 

Proof  that  one  to  whom  an  application  for 
a  loan  was  made  considered  lending  the  money, 
but  finally  refused  to  do  so  on  the  ground  that 
the  highest  lawful  rate  of  interMt  waa  not  suf- 
ficient compensation  in  view  of  the  risk,  and 
then  received  a  commission  from  the  borrower 
for  procuring  a  bank  to  make  the  loan  at  that 
rate,  agreeing  to  take  it  up  himself  on  demand, 
and  shortly  afterwards  domg  so,  ia  not  conclu- 
sive evidence  that  he  was  the  real  lender,  and 
that  the  transaction  was  usurious. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  g{  328-340 ;   Dec.  Dig.  «=s>117.] 

6.  Plxooes  «=>31— Convkbsion  of  Pi.edg£D 
Pbofebtt— Bad  Faith  of  Pu;doee. 

Where  the  pledgee  of  oollaterala,  under  a 
contract  authorizing  him  to  bid  at  his  own  sale, 
advertises  to  sell  uiem,  without  notice  to  the 
pledgor,  intending  not  to  have  them  bring  the 
largest  price  available,  hut  to  retain  a  secret 
lien  on  them,  and  causes  them  to  be  bid  In  by 
a  third  person  acting  solely  in  hla  interest  and 
afterwards  professes  not  to  know  whom  the  bid- 
der represented,  such  want  of  good  faith  is 
shown  as  to  characterize  the  transaction  as  a 
conversion. 

[Ed.  Note. — For  other  cases,  see  Pledges, 
Cent  Dig.  |S  8&-88;   Dec  Dig.  <8=33l.] 

7.  Pledges  9=936— Conversion  or  Pucdoeo 
Pbopebty— Defense— Ebtoppbu 

Under  the  circumstances  stated,  the  pledg- 
ee, having  professed  that  the  collaterals  had 
been  sold  to  a  stranger,  cannot  defeat  a  charge 
of  oonversioo  by  showing  that  at  all  times  Ee 
had  actual  control  of  the  property. 

[Ed.  Note. — ^For  other  cases,  see  Pledges, 
Cent  Dig.  11  92-94:    Dec.  Dig.  «=336.] 

8.  Pledges  €=>36— Convebsiqn  of  Pledqid 
Pbopebty  —  Bight  of  Action  —  Condition 
Pbecedent— Tendeb. 

Where  the  pledgee  of  collaterals  makes  a 
sale  of  them  which  is  invalid  because  not  made 
fairly  and  in  good  faith,  the  pledgor  need  not 
tender  the  payment  of  his  debt  m  order  to  main- 
tain a  charge  of  conversion. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.  SI  02-94;   Dec.  Dig.  «=s>36.] 

Appeal  from  District  Court,  Haskell  County. 

Actions  by  Thomas  Lynn  against  B.  M. 
McCue  and  others.  From  Judgment  for 
plalntiir,  the  Commonwealth  Trust  Company 
and  others,  defendants,  appeaL    Modified. 

Lee  Monroe  and  W.  S.  Roark,  both  of  To- 
peka,  for  appellants.  Wm.  E.  Hutchison,  C. 
E.  Vance,  R.  J.  Hopkins,  and  Hoekinson  & 
Hoskinson,  all  of  Garden  City,  and  F.  Du- 
mont  Smith,  of  Hutchinson,  for  appellee. 
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MASON,  J.  Two  actions  are  InycdTed,  but 
as  tbey  have  been  heard  together  both  here 
and  In  the  district  court,  and  as  they  are  In 
all  reepects  sUnllar,  only  one  of  them  will 
be  discussed. 

Thomas  Lynn  sued  In  Haskell  cotinty  to 
foreclose  a  real  estate  mortgage'  given  by  B. 
M.  McCue.  The  plaintiff  obtained  a  Judg- 
ment, which  Is  not  challenged.  The  Com- 
monwealth Trust  Company,  a  Missouri  cor- 
poration having  offices  in  St.  Louis,  which 
will  hereinafter  be  referred  to  as  the  trust 
company,  asserted  a  claim  under  a  second 
mortgage,  and  the  vital  controversy  is  be- 
tween that  corporation,  on  the  one  hand,  and 
McCue  and  the  receiver  of  the  Kansas  Con- 
Btmctlon  &  Irrigation  Company  (which  will 
be  called  the  construction  company),  on  the 
other.  John  Bice  and  the  New  England 
National  Bank  are  judgment  creditors  of 
McCue,  subsequent  In  time  to  the  mortgages. 
Their  Interest  lies  In  the  defeat  of  the  trust 
company's  claim  by  McCue.  McCue's  conten- 
tion la  that  the  mortgage  to  the  trust  company 
Was  given  as  security  for  an  Indebtedness  of 
the  construction  company,  and  he  and  the  re- 
cdver  of  the  construction  company  maintain 
that  the  indebtedness  was  subject  to  deduc- 
tion on  account  of  usury,  end  to  a  counter- 
claim of  damages  for  the  conversion  of  col- 
lateral held  by  the  trust  company  as  secu- 
rity. The  trust  company  contends  that  the 
claims  of  usury  and  conversion  have  been 
adjudicated  and  denied  in  earlier  litigation. 
The  trial  court  held  that  there  had  been  no 
former  adjudication,  that  no  usury  had  been 
exacted,  and  in  one  sense  at  least  that  the 
trust  company  had  not  been  guilty  of  con- 
version. It  decided,  however,  that  the  sale 
of  securities,  on  which  the  charge  of  conver- 
sion was  based,  was  so  conducted  as  to  en- 
tlUe  the  debtors  to  a  credit  of  $59S,000,  in- 
stead of  what  the  trust  company  allowed — 
$196,000.  The  trust  company  appeals  from 
the  Judgment  rendered,  by  reason  of  the  al- 
lowance of  this  9400,000  addiUonal  credit 
McCue  and  the  receiver  of  the  construction 
company  appeal  by  reason  of  the  disallow- 
ance of  the  claims  of  usury  and  conversion. 

Detailed  findings  were  made,  and  the  facts' 
found  will  be  spoken  of  as  established.  The 
Scott  City  Northern  Railroad  Comiiany  was 
Incorporated  August  3,  IdlO.  It  made  a  con- 
tract with  the  construction  company  to  build 
a  line  of  railroad  from  Scott  City  to  Winona, 
for  which  the  construction  company  was  to 
receive  all  the  aid  notes  and  bonds  of  the 
railroad  company,  all  its  stock  that  was  not 
issued  to  municipalities,  and  its  first  mort- 
gage bonds  to- the  amount  of  $825,000;  the 
mortgage  running  to  the  trust  company  as 
trustee.  Under  this  contract  the  construc- 
tion company  received  4,993  shares  of  the 
stock  of  the  railroad  company,  aid  notes  and 
bonds  amounting  to  $167,160,  and  the  trustee 
held  for  its  benefit  $825,000  of  the  railroad 
company's  mortgage  bonds.    The  construction 


company  applied  to  the  trust  company  for  a 
loan  of  $400,000.  The  trust  company  re- 
fused to  make  the  loan  Itself,  but  for  a  com- 
mission of  $60,000  procured  it  to  be  made  by 
the  National  Bank  of  Commerce  of  St.  Louts, 
agreeing  with  the  bank  to  find  a  purchaser 
for  the  note  on  demand,  at  the  amount  of 
principal  and  accrued  interest  The  stock, 
aid  notes  and  bonds,  and  railroad  mortgage 
bonds  already  mentioned  were  pledged  as  se- 
curity for  this  $400,000  note,  which  was  dated 
September  1,  1910,  due  in  one  year,  bore  in- 
terest at  6  per  cent  and  was  signed  by  the 
construction  company  and  also  by  McCue 
and  IE.  A.  Tennis,  who  were,  respectively,  its 
president  and  secretary.  On  October  20, 
1910,  the  trust  company  bought  the  note  from 
the  bank.  Between  October  20,  1910,  and 
July  1,  1911,  the  construction  company  bor- 
rowed from  the  trust  company  $190,000  upon 
its  four  notes,  drawing  8  per  cent,  interest 
The  same  collateral  was  pledged  as  security 
for  these  notes. 

About  July  13,  1911,  the  five  original  notes 
were  surrendered,  and  in  lien  of  them,  and 
also  to  cover  an  additional  loan  of  $10,000, 
new  notes  made  payable  to  the  bank,  dated 
June  •!,  1911,  and  due  September  1,  1911, 
were  executed  as  follows: 

One  note  for  $400,000,  bearing  6  per  cent, 
interest  signed  by  McCue  and  Tennis,  se- 
cured by  a  note  for  a  like  amount  executed 
by  the  construction  company  to  McCue  and 
Tennis,  which  in  turn  was  secured  by  the 
same  collateral  securing  the  original  $400,- 
000  note.  McCue  and  his  wife  also  gave  as 
additional  security  to  the  note  to  the  bank 
several  real  estate  mortgages,  including  the 
one  sought  by  the  trust  con^nny  to  be  fore- 
closed in  this  action,  and  another  upon  lands 
in  Anderson  county. 

Two  notes  for  $100,000  each,  signed  by 
the  construction  company,  and  secured  by  the 
same  collateral  already  referred  to — the  4,- 
993  shares  of  stock  in  the  railroad  company, 
the  aid  notes  and  bonds,  and  the  $825,000 
railroad  mortgage  bonds,  which  also  secur- 
ed the  $400,000  note  from  the  construction 
company  to  McCue  and  Tennis,  which  se- 
cured the  $400,000  note  from  McCue  and 
Tennis  to  the  bank. 

The  trust  company,  as  before,  agreed  to 
find  a  buyer  for  these  notes  on  demand  of 
the  bank,  and  took  up  two  of  them  in  July, 
1011,  and  the  third  in  February,  1912.  in 
all  of  these  transactions  the  construction 
company  was  the  real  principal,  and  McCue 
and  Tennis  the  sureties.  The  railroad  was 
built  at  an  expense  of  something  over  $180,- 
000  in  addition  to  the  loans  for  $600,000. 
The  contract  by  which  the  stock,  notes,  and 
bonds  were  pledged  as  collateral  provided 
that  they  might  be  sold  at  public  or  private 
sale. upon  such  notice  as  the  bolder  might 
deem  proper,  and  that  the  holder  might  be- 
come the  purchaser  at  the  sale. 

On  January  8, 1918,  the  trust  company  pub- 
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lished  a  notice  in  the  Times,  a  dally  St. 
Louis  newspaper,  that  it  would  on  the  13tb 
of  that  month  sell  the  stocks,  aid  notes,  and 
bonds  already  described,  for  the  purpose  of 
satisfying  the  two  notes  for  9100,000  each. 
On  that  date  the  property  was  offered  for 
sale  and  bid  in  by  Charles  Campbell,  an  em- 
ploy£  of  the  trust  company,  acting  In  Its 
behalf,  for  $103,000.  No  notice  of  the  sale 
was  given  to  McCue,  Tennis,  or  the  construc- 
tion company,  and  none  of  them  knew  any- 
thing  of  it.  Campbell  at  once  assigned  the 
securities  to  the  Germanla  Trust  Company, 
a  corporation  which  was  practically  out  of 
business,  and  which  was  controlled  by  the 
(Commonwealth)  trust  company.  On  the 
same  day  two  of  the  railroad  bonds  were  aj- 
signed  to  each  of  two  employ^  of  the  trust 
company,  and  they,  with  the  Germanla  Com- 
pany, signed  a  writing  requesting  the  trust 
company  to  foreclose  the  mortgage  at  once. 
All  the  securities  were  afterwards  assigned 
to  the  trust  company. 

The  president  of  the  trust  company  testi- 
fied. In  substance,  that  he  beUeved  the  buyer 
under  such  a  notice  would  take  title  to  the 
property  subject  to  the  trust  company's  lien 
upon  it  as  security  for  the  $40O,O0Q  note. 
Doubtless  by  reason  of  this  testimony,  and 
of  the  tacts  already  stated,  the  trial  court 
held  that  the  sale  was  made  subject  to  that 
lien,  and  gave  the  transaction  the  effect  of  a 
sale  for  $595,000.  The  statement  so  far 
made  shows  the  basis  of  the  claims  made  as 
to  usury  and  conversion.  McCue  and  the 
receiver  of  the  construction  comiMny  contend 
that  the  commission  charged  by  the  trust 
company  for  negotiating  the  $400,000  loan 
was  in  reality  interest,  and  that  the  sale  of 
the  collateral  was  not  conducted  in  good 
faith,  and  amounted  to  a  conversion.  What 
follows  relates  chiefly  to  the  issue  of  former 
adjudication,  although  perhaps  throwing 
some  light  upon  the  other  questions. 

In  an  action  brought  by  the  trust  company 
in  liOgan  county  on  January  27. 1913,  a  Judg- 
ment waa  rendered  foreclosing  the  railroad 
mortgage,  upon  which  the  railroad  property 
waa  sold  for  $175,000  to  the  Colorado,  Kan- 
sas &  Oklahoma  Railroad  Company,  a  corpo- 
ration owned  or  controlled  by  the  trust  com- 
pany. McCue  was  made  a  party  to  this  ac- 
tion, but  filed  no  pleading.  The  trust  com- 
pany was  made  a  party  Individually  as  well 
as  In  its  capacity  as  trustee.  The  construc- 
tion company  filed  an  answer  raising  the 
questions  of  usury  and  conversion,  substan- 
tially as  those  matters  are  presented  in  this 
case.  The  construction  company  (with  other 
defendants)  demanded  a  Jury  triaL  The 
court  announced  that  on  account  of  the  ab- 
sence of  W.  M.  Kinnlson,  who  had  been  ap- 
pointed receiver  of  the  construction  company, 
it  would  not  determine  anything  as  to  the 
rights  of  that  company,  but  would  hear  such 
issues  as  were  not  triable  by  Jury.  Evidence 
was  then  taken,  and  the  court  made  flndlngs 


with  regard  to  the  deposit  of  collateral  for 
the  security  of  the  loans,  and  the  sale  of  the 
stock,  notes,  and  bonds  so  pledged,  substan- 
tially as  the  facts  have  already  been  stated. 
Inferentially  at  least  the  court  found  against 
the  claim  of  usury,  tor  specific  findings  were 
made  as  to  the  amoimts  due  on  each  of  the 
three  notes,  the  one  for  $400,000  and  the 
two  for  $100,000  each,  and  that  the  contracts 
of  pledge  were  valid.  The  court  also  stated. 
In  writing,  a  number  of  conclusions  of  law, 
among  which  were  that  the  purported  sale 
of  collateral  was  a  nullity,  that  no  conver- 
sion resulted,  and  that  the  trust  company 
was  still  the  holder  of  the  stocks,  notes,  and 
bonds,  as  security  tor  the  balance  due  on  the 
notes  held  by  it;  the  construction  company 
being  the  owner  subject  to  that  lien.  The 
Judgment  recited  that  an  immediate  sale  of 
the  property  had  been  petitioned  for  in  ac- 
cordance with  the  statute  by  a  majority  in 
amount  of  the  holders  of  the  bonds — a  step 
required  by  the  statute  if  a  sale  is  to  be 
made  within  three  yeara  Gen.  Stat  1909, 
Si  7022,  7023. 

On  January  17,  1913  (all  the  dates  in  this 
paragraph  being  In  the  same  year),  a  peti- 
tion was  filed  in  the  district  court  of  Logan 
county  in  the  name  of  the  state,  asking  the 
dissolution  of  the  construction  company,  and 
an  order  was  made  appointing  W.  H.  Wag- 
ner its  receiver,  in  accordance  with  the  stat- 
ute. Gen.  Stat  1909,  $  1728.  A  summons 
for  the  company  was  issued  to  the  sheriff  of 
Finney  county,  by  whom  it  was  served  on 
McCue,  its  prudent  The  company  on  Feb- 
ruary 19th  filed  a  motion  to  quash  the  serv- 
ice on  the  grotmd  that  the  action  was  trans- 
itory, and  not  local,  which  was  sustained  on 
May  27th.  No  further  proceedings  were  ever 
had  in  the  case.  W.  M.  Kinnlson  was  ap- 
pointed receiver  of  the  construction  company 
by  the  district  court  of  Finney  county,  on 
March  29th,  in  an  action  brought  by  a  cred- 
itor. Neither  McCue,  the  construction  com- 
pany, nor  Wagner  were  originally  made  par- 
ties to  the  action  brought  to  foreclose  the 
railroad  mortgage.  On  M^irch  7th  McCue 
filed  a  motion  Asking  that  they,  and  the 
trust  company  In  its  individual  capacity,  and 
others  named,  be  made  defendants.  On 
March  18th  the  court  ordered  that  Wagner, 
as  receiver,  enter  an  appearance  immediate- 
ly, that  the  trust  company  individually  should 
do  the  same,  or,  if  it  did  not,  that  the  plain- 
tiff should  make  it  a  party,  and  that  McCue 
and  the  construction  company  (with  others) 
were  granted  leave  to  file  such  intervening 
petitions  or  interpleas  as  they  might  desire, 
on  or  before  April  ist  Wagner,  as  receiver, 
filed  a  general  denial  on  March  31st  and  an 
amended  answer  alleging  usury  and  conver- 
sion on  May  27th.  The  construction  compa- 
ny filed  an  answer  alleging  usury  and  con- 
version on  April  2d. 

[1  ]  The  trust  company  contends  that  the 
proceedings   of   the    Logan   county    district 
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court  jnst  narrated  constltnte  an  adjudica- 
tion tbat  no  usury  was  exacted,  and  that 
there  was  no  conversion  of  the  securities.  It 
makes  another  claim  of  former  adjudication 
based  npon  a  judgment  of  the  district  court 
of  Anderson  county.  In  September,  1912,  an 
action  was  bronght  in  that  county  by  the 
holder  of  a  first  mortgage  on  lands  on  which 
McGne  had  given  a  second  mortgage  to  se- 
cure the  $400,000  note  held  by  the  trust  com- 
pany. The  trust  company  was  made  a  de- 
fendant, and  filed  an  answer  asserting  a  lien 
of  $400,000  against  the  land,  and  asking  that 
the  proceeds  of  the  sale  be  applied  to  It 
McGue  was  served  with  summons,  but  made 
no  appearance,  except  by  a  motion  after  judg- 
mmt  to  set  it  aside,  which  was  overruled. 
The  decree  recited  that  McCue  was  Indebted 
to  the  trust  company  for  $400,000  and  Inter- 
est, but  no  personal  judgment  against  him 
was  rendered  or  asked. 

The  rule  tbat  a  judgment  settles,  not  only 
the  matters  actually  litigated,  but  also  those 
that  might  have  been  litigated,  applies  only 
where  the  same  cause  of  action  Is  sued  on. 
Stroup  V.  Pepper,  68  Kan.  241,  76  Pac.  825; 
23  Cya  1295-1297.  The  trust  company  did 
not — ^In  the  sense  which  Is  here  Important — 
sue  McGue  In  Anderson  county  upon  the 
$400,000  note.  It  sued  him  upon  the  mort- 
gage. It  merely  sought  to  have  the  proceeds 
of  the  sale  of  the  Allen  county  land — or  any 
surplus  after  the  payment  of  the  first  mort- 
gage— paid  to  It  to  apply  on  that  note.  In 
the  present  action  the  trust  company  declar- 
ed upon  its  mortgage  on  the  Haskell  county 
land.  McCue  and  the  receiver  of  the  con- 
struction company  raised  the  issue  as  to 
what  was  owing  on  the  $400,000  note  by 
pleading  In  effect  that  it  had  been  fully  paid. 
That  issue  was  not  In  fact  contested  in  the 
Anderson  county  suit  A  finding  is  an  ad- 
judication only  as  it  is  given  effect  In  a  judg- 
ment 23  Cyc.  1227.  The  recital  in  the  jour- 
nal entry  of  the  amount  due  hardly  seems  to 
have  entered  into  the  substance  of  the  judg- 
ment which  was  that  the  residue  of  the  pro- 
ceeds of  the  sale,  after  satisfying  prior  liens, 
should  be  applied  to  the  trust  company's 
xnortgage.  Until  there  had  been  some  kind 
of  an  accounting,  that  was  a  proper  disposi- 
tion of  it  The  matter  is  determined,  how- 
ever, by  another  consideratlDn.  Neither  the 
bank  nor  the  trust  comiumy  were  originally 
parties  to  the  action.  Three  amended  peti- 
tions were  filed,  in  the  last  of  which,  filed 
January  7,  1913,  they  were  made  parties. 
McCue  was  served  with  a  copy  of  the  first, 
but  not  of  the  other  two.  The  rule  that  a 
defendant  who  is  served  with  summons  must 
take  notice  of  all  subsequent  proceedings  ,is 
not  of  universal  application.  Beekman  r. 
Trower,  82  Kan.  327,  108  Pac.  110.  The  an- 
swer of  the  trust  company  was  filed  January 
14,  1913  (the  day  after  the  purported  sale  of 
the  collateral).  It  would  have  taken  a  sup- 
plempntal  pleading  on  the  part  of  McCue  to 


raise  the  issue  of  conversion.  As  to  that  Is- 
sue, the  judgment  on  any  theory  was  a  cor- 
rect declaration  of  the  facts,  as  they  stood 
when  the  action  was  begun,  when  McCue  was 
served,  and  when  the  trust  company  was 
made  a  party.  In  the  absence  of  some  spe- 
cial reason  to  the  contrary,  the  pleadings  are 
deemed  to  speak  as  of  the  time  of  the  com- 
mencement of  the  action.  Brown  v.  Galena 
Mining  &  Smelting  Co.,  32  Kan.  528,  4  Pac. 
1013.  The  Anderson  county  judgment  there: 
fore,  was  at  the  most  an  adjudication  of 
matters  as  they  existed  when  the  trust  com- 
pany was  made  a  party,  January  7, 1013,  and 
did  not  conclude  McCue  as  to  the  conversion. 
[2]  The  action  brought  by  the  trust  com- 
pany in  Logan  coimty  was  originally  one 
merely  for  the  foreclosure  of  the  mortgage 
on  the  railroad  property  for  the  benefit  of 
the  owners  of  the  bonds — whoever  they^  might 
be.  The  plaintiff,  as  trustee,  had  authority 
to  bring  it,  and  the  question  of  who  owned 
the  bonds  was  Important  only  because  a  sale 
within  three  years  could  not  be  made  with- 
out the  consent  of  a  majority  of  them.  The 
construction  company  was  made  a  party  on 
motion  of  McCue,  and  raised  the  question  of 
usury  and  conversion.  The  findings  on  these 
matters  could  not  constitute  an  adjudication 
against  the  construction  company,  except  as 
they  induced  and  entered  Into  a  Judgment 
The  judgment  of  foreclosure  and  immediate 
sale  did  not  give  these  findings  the  effect  of 
an  adjudication,  because  that  judgment  was 
not  Influenced  by  them.  To  render  such 
judgment,  it  was  necessary  for  the  court  to 
find  that  the  trust  company.  In  Its  individ- 
ual capacity,  was  the  holder  of  a  majority 
in  amount  of  the  bonds.  The  court  held  the 
trust  company  individually  to  be  the  holder 
of  the  bonds  in  virtue  of  their  being  put  up 
as  collateral  security  for  the  notes  it  owned. 
It  would  equally  have  been  their  owner  if 
their  sale  had  been  valid,  or  if  it  had  been 
guilty  of  their  conversion,  for  in  the  latter 
case  the  tlQe  would  be  deemed  to  have  pass- 
ed to  the  trust  company,  leaving  it  liable  in 
damages  to  their  pledgor.  But  the  judgment 
did  not  stop  there.  The  court  not  only  order- 
ed th6  sale  of  the  railroad  property ;  It  pro- 
vided, as  it  obviously  had  jurisdiction  to  do, 
for  the  distribution  of  the  proceeds  of  the 
sale.  Instead  of  providing  for  their  payment 
to  the  trust  company  as  trustee,  for  the  bene- 
fit of  the  owners  of  the  bonds,  the  decree 
provided  that  (after  some  minor  obligations 
were  satisfied)  they  should  be  devoted  first 
to  paying  the  trust  company  the  amount 
found  due  on  its  notes,  and  that  the  residue 
be  paid  into  court  for  th^  benefit  of  U^e. con- 
struction company  or  Wagner,  its  receiver. 
Therefore  the  court  not  only  found,  but  ad- 
judged, that  the  construction  company  was 
the  owner  of  tbfi  bonds,  subject  to  a  lien  of 
the  trust  company  (in  its  individual  capac- 
ity) for  the  sum  due  on  the  three  notes  (for 
$4()0,000,  $100,000,  and  $100,000),  that  no  usu- 
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17  had  been  charged,  and  that  no  converalon 
had  taken  place.  This  Judgment  Is  conclu- 
sive upon  McCue  and  the  construction  com- 
pany. 

[3,4]  A  more  difficult  question  Is  whether 
the  Judgment  alao  concludes  Klnnlson,  as  re- 
cover of  the  construction  company.  He  was 
appointed  March  20,  1913.  The  construction 
company  did  not  become  a  party  to  the  fore- 
closure action  until  it  filed  a  pleading,  or  un- 
tU  April  2,  1913.  After  the  appointment  of 
Klnnlson  as  receiver,  no  act  of  the  company 
could  operate  to  the  prejudice  of  the  cred- 
itors, whose  Interests  he  represents,  and  he 
would  not  be  bound  by  a  Judgment  rendered 
against  the  corporation  In  an  action  to  which 
he  was  not  a  party,  begun  during  his  receiver- 
ship. The  doubt  in  the  matter  arises  from 
the  anomalous  attitude  of  Wagner.  An  or- 
der of  the  court  named  him  as  receiver  of  the 
construction  company  on  January  17,  1913, 
on  the  filing  of  a  petition  against  the  cor- 
poration ;  the  statute  authorizing  an  ap- 
pointment at  that  time.  A  summons  was  is- 
sued which  was  afterwards  quashed,  and  the 
proceedings  were  then  abandoned.  If  a  sub- 
sequent service  had  been  made,  no  doubt  the 
appointment  would  have  been  good  from  the 
first;  but,  as  nothing  further  was  ever  done 
In  the  case,  the  receiver  was  left  without  any 
action  having  been  begun,  and  the  appoint- 
ment must  be  regarded  as  a  nullity  from  the 
beginning.  It  is  argued  that  Wagner  was 
at  least  a  receiver  de  facto,  and  that,  as  he 
actually  engaged  In  the  litigation  In  that  ca- 
pacity, another  receiver  ought  not  to  be  per- 
mitted to  relltlgate  the  same  issues.  The 
presence  of  Wagner,  however,  did  not  affect 
the  conduct  or  result  of  the  case.  He  merely 
made  the  same  contentions  as  receiver  which 
the  construction  company  made  for  itself. 
And  before  the  trial  was  begun  the  court  rec- 
ognized the  existence  of  the  other  receiver 
and  announced,  in  substance,  that  the  issues 
in  which  he  had  an  interest  would  not  be 
tried  in  hla  absence,  showing  a  purpose  that 
his  rights  should  not  be  affected  by  what 
was  done  In  a  case  to  which  be  was  not  a 
party.  We  conclude  that  Klnnlson,  as  receiv- 
er, is  not  estopped  by  what  was  done  in  the 
Logan  county  district  court 

[{]  The  question  of  usury  appears  to  be 
purely  one  of  fact.  In  form  the  original 
transaction  between  the  construction  compa- 
ny, the  bank,  and  the  trust  company  was 
this:  The  construction  company  applied  to 
the  trust  company  for  a  loan  of  $400,000. 
The  trust  company  at  first  considered  making 
It,  but  finally  refused  to  do  so  on  the  ground 
that  the  highest  lawful  rate  of  interest  was 
hot  sufficient  compensation,  in  view  of  the 
risk  Involved.  Then  the  trust  company  of- 
fered to  procure  the  loan  from  the  bank  for 
a  commission  of  $60,000,  and  the  offer  vras 
accepted  and  carried  out.  To  Induce  the 
bank  to  make  the  loan,  the  trust  company 
agreed  to  take  It  up  at  any  time  on  demand 


of  the  bank,  and  within  a  short  time  did  to. 
It  the  deal  was  Just  what  It  purported  to  be, 
it  was  legitimate;  the  $60,000  was  paid  as 
a  commission,  and  not  as  Interest,  and  did 
not  constitute  usury.  39  Cyc.  978,  9S0.  But 
if  the  various  steps  taken  were  a  mere  cov- 
er, if  the  trust  company  was  the  agent  of 
the  bank,  or  if  the  trust  company  really  loan- 
ed Its  own  money  to  the  construction  com- 
pany through  the  bank,  or  borrowed  the  mon- 
ey Itself  from  the  bank  and  loaned  it  to  the 
construction  company,  then  the  transaction 
was  usurious.  39  Cyc.  922,  971.  There  was 
much  in  the  circumstances  attending  the  af- 
fair, and  in  the  correspondence  of  the  par- 
ties, tending  strongly  to  show  that  the  bank 
was  a  mere  figurehead  in  the  matter.  But 
this  cannot  be  said  to  have  been  conclusively 
proved.  There  was  some  oral  testimony  to 
the  contrary,  and  the  decision  ot  the  trial 
court  against  the  claim  of  usury  must  be  re- 
garded as  settling  the  matter. 

[I]  The  finding  made  by  the  trial  court  that 
the  sale  was  valid  and  that  there  was  no 
conversion  was  essentlaily  (in  view  of  the 
more  specific  and  detailed  findings)  a  conclu- 
sion of  law,  and  is  subject  to  review.  The 
court  did  not  find  that  the  sale  vnis  valid, 
regarded  -  as  one  made  for  $195,000,  the 
amount  of  the  bid,  but  that  It  was  to  be  deem- 
ed a  sale  for  $595,000,  a  view  sustained  by 
this  reasoning:  The  transaction  was  com- 
pletely controlled  by  the  trust  company.  It 
was  both  seller  and  buyer.  In  each  capacity 
It  understood  that  the  sale  was  for  $195,000, 
subject  to  a  lien  of  $400,000.  Therefore  the 
sale*  must  be  deemed  to  have  been  made  for 
$595,000;  that  being  the  amount  the  com- 
pany, as  both  buyer  and  seller,  had  deter- 
mined on  as  the  selling  price.  No  doubt  this 
theory  reaches  a  close  approximation  to  a 
Just  result,  but  we  find  ourselves  unable  to 
accept  it  in  the  present  situation,  and  must 
decide  whether  the  receiver  of  the  construc- 
tion company  has  a  claim  against  the  trust 
company  for  conversion. 
,  Ui  I]  We  think  the  sale  was  obviously 
made  in  violation  of  the  trust  company's  duty 
to  McCue  and  the  construction  company,  and 
therefore  amounted  to  a  conversion,  not  be- 
cause the  pledgee  was  the  buyer,  but  becaoae 
It  was  not  made  fairly  and  in  good  faith. 
The  contract  of  pledge  authorised  the  trust 
company  to  become  a  bidder,  and  such  agree- 
ments are  upheld.  Chouteau  v.  Allen,  70  Mo. 
290;  Jones  on  Collateral  Secnritiea.  i  635. 
But  the  circumstance  that  the  pledgee  bought 
at  Its  own  sale  doubtless  Justifies  an  especial- 
ly close  scrutiny  of  the  transaction,  and  at 
all  events  the  utmost  good  faith  must  be 
shown.  31  Cyc.  879.  The  trial  court  found 
that  the  purpose  of  the  trust  company  was 
not  to  sell  the  collateral  to  the  highest  bid- 
der, or  fOr  the  largest  amount  available,  but 
that  It  had  a  secret  Intention  to  retain  a  lien 
upon  it  for  $400,000.  The  evidence  austalns 
the  finding,  and  Justifies  the  inference  of  a 
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paipose  to  gain  title  to  the  securities  wlth- 
ont  making  a  fair  and  reasonable  credit  upon 
tbe  principal  debt  The  trust  company  was 
nnder  no  positive  obligation  to  notify  McCue 
or  the  construction  company  of  the  sale,  but 
its  omission  to  do  so  Is  a  circumstance  to  be 
weighed  with  others  In  determining  whether 
concealment  was  Intended.  That  the  trust 
company,  being  Itself  the  real  buyer,  saw  fit 
to  take  the  title  in  some  one  else,  might  not 
of  Itself  have  any  8i)eclal  significance.  Con- 
siderations of  convenience  might  have  sug- 
gested that  method  of  doing  the  business. 
But  elaborate  steps  were  taken  (the  details 
of  which  need  not  be  gone  into)  to  give  the 
affair  the  appearance  of  an  actual  deal  with 
a  stranger,  and  the  president  of  the  trust 
company,  who  was  active  In  the  management 
of  the  transaction,  in  a  deposition  taken  aft- 
erwards, testified  that  be  did  not  know  for 
whom  Campbell  was  acting  in  buying  in  the 
property.  This  deception  and  concealment  is 
fairly  to  be  regarded  as  a  part  of  the  original 
plan,  and  Is  sufficient,  in  view  of  all  the  dr- 
cnmstances,  to  characterize  the  whole  trans- 
action as  conducted  in  bad  faith,  in  fraud  of 
the  rights  of  the  pledgors,  and  as  constituting 
a  conversion.  Boam  v.  Cohen,  94  Kan.  42, 
46,  145  PaC  559;  note,  43  L.  R.  A.  737;  note, 
63  L.  R.  A  865.  It  is  sometimes  said  that 
conversion  only  results  when  the  pledgee  has 
lost  control  of  the  property  pledged,  so  that 
be  cannot  restore  it  to  the  pledgor.  See  note 
last  cited.  That  Is  doubtless  true  in  many 
situations.  But,  although  the  trust  company 
at  all  times  had  actual  dominion  over  the 
collateral,  it  cannot  (after  having  professed 
the  contrary  and  after  conditions  have  per- 
haps changed)  avail  itself  of  that  fact  to  re- 
lieve Itself  of  any  of  the  i^nsequences  of  Its 
breach  of  faith.  Nor  is  It  necessary,  in  such 
circumstances  as  are  bere  presenteid,  for  a 
pledgor  to  tender  the  amount  of  his  debt  in 
4>rder  to  assert  a  claim  for  conversion.  31 
Cjc  844-846,  881:  22  A  &  E.  Encyd.  ot  L. 
874;  note,  43  L.  R.  A  759. 

Various  ronedles  might  be  open  for  the 
wrons  done;  but  under  the  peculiar  compli- 
cations that  have  arisen  In  this  case,  the  re- 
ceiver being  the  only  party  who  is  In  a  i)oal- 
tion  to  complain,  the  only  remedy  available 
■eems  to  be  the  recovery,  for  the  benefit  of 
the  creditors  of  the  construction  company,  of 
damages  measured  by  the  loss  occasioned  to 
that  company  by  the  conversi<»,  in  excess  of 
its  Indebtedness  on  the  notes.  Should  such 
amount  exceed  the  legitimate  claims  of  cred- 
itors, the  surplus  would,  of  course,  not  go  to 
the  construction  company  or  Its  stockholders, 
but  back  to  the  trust  company. 

The  trust  company  contends,  and  has  con- 
sistently contended  at  all  times,  that  the  dis- 
trict court  bad  no  Jurisdiction  to  entertain 
the  claim  of  the  receiver  ot  the  construction 
company.  The  trust  company  came  Into  xwnrt 
to  assert  its  lien  against  McGue's  land  under 


the  mortgage  given  as  additional  securlt.v  for 
the  $400,000  note  executed  by  McCue.  What 
amount,  if  anything,  was  due  on  that  note, 
depended  upon  the  validity  of  the  sale  of  the 
collaterals  pledged  for  its  payment  (or  pledg- 
ed for  the  payment  of  the  note  for  $400,000 
signed  by  the  construction  company,  which 
nominally  was  pledged  to  the  payment  of  the 
McCue  note,  but  which  the  court  found  to  be 
In  fact  the  principal  obligation).  The  full  de- 
termination of  that  question  could  not  be 
had  without  the  presence  <rf  the  construction 
company  and  of  its  receiver.  The  Issues  were 
properly  made  up  for  the  settlement  of  the 
entire  controversy.  The  decision  that  McCne 
and  the  construction  company  are  estopped 
by  the  Logan  county  Judgment  does  not  de- 
prive the  court  of  Jurisdiction  to  try  the  is 
sues  between  the  receiver  and  the  trust  c<nn- 
pany. 

The  Judgment  creditors  of  McCue  (Rice  and 
the  New  England  National  Bank  of  Kansas 
(Mty)  have  liens  only  on  the  interest  of  Mc- 
Cue, and  their  claims  are  subordinate  to  that 
of  the  trust  company.  The  findings  of  fact 
made  by  the  trial  court,  except  so  far  as  they 
state  the  legal  effect  ot  the  sale  of  the  secu- 
rities, are  approved. 

The  Judgment  Is  afiJrmed  as  to  the  plain- 
tiff ;  otherwise  It  Is  set  aside,  with  directions 
to  grant  to  the  trust  company  the  relief  ask- 
ed against  McCue  and  to  award  to  the  re- 
ceiver (for  the  benefit  of  the  creditors)  dam- 
ages against  the  trust  company  in  such  sum 
as  that  company  shall  be  found  to  have  suf- 
fered from  the  conversion  referred  to.  The 
plaintiff  and  the  receiver  will  have  Judgment 
against  the  trust  company  for  their  costs  on 
the  appeal.  The  trust  comi>any  will  have 
Judgment  against  McCne  for  one-half  its 
costs.  Otherwise  the  parties  will  i>ay  their 
own  costs.  All  the  Justices  concurring,  ex- 
cept DAWSON,  X,  who  did  not  sit 

°°°°™^  (»5  Kan.  S) 

ATCHISON,  T.  ft  S.  F.  RT.  CO.  v.  BOW- 
.    MAN  (SURBER,  Oamiahee). 

ROCKEFELLER  v.  SAME. 

(Nos.  19175,  19176.) 

(Supreme  Court  of  Kansas.     April  10,  1916.) 

(Si/aabvs  by  (A«  Court.) 

1.  Gabitibhuent   «s>121  —  Duty    or   Oab- 
If  isnEK— Disclosure. 

Rule  announced  in  Lumber  C^  v.  Bank, 
63  Kan.  768,  66  Pac.  1024,  relating  to  duty  of 
garnishee,  followed. 

[Ed.  Note,— For  other  cases,  see  Garnishment, 
Cent  Dig.  |  244;  Dec.  Dig.  «=>121.] 

2.  Apfkai.  and   Ebbob  €=>90d  —  Habmuss 

EBBOB— JUDOMBNT. 

Bule  that  a  judgment  just  in  itself,  and 
supported  by  competent  testimony,  will  not  be 
disturbed,  followed. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  391^-^1,  89^1,  3924 ; 
Dec.  Dig.  «s>999.] 
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8.  Garnishuent  «=29— Propibtt  Subject- 
Money  IN  Bondsman's  Hands — Breach  of 
CoNuiTioNB  OF  Deposit. 

Where  a  person  arrested  for  a  felonr  de- 
posited 91,000  to  indemnify  a  bondsman,  upon 
condition  that,  if  defendant  appeared  for  trial, 
$600  of  the  deposit  should  be  applied  to  the 
satisfaction  of  a  debt  due  from  the  pledgor  to 
pledgee,  and  the  remaining  $400  should  be  sub- 
ject to  the  order  of  the  pledgor,  but,  upon  the 
Institution  of  garnishment  proceedings,  the 
bondsman  surrendered  the  pledgor  to  the  public 
authorities,  and  appropriated  $600  of  the  money 
to  his  own  use,  held,  that  this  constituted  a 
lireach  of  the  conditions  of  the  deposit,  and  at 
least  $400  of  the  money  in  the  bondsman's 
hands  became  subject  to  the  garnishment  pro- 
ceedings, esiiecially  when  the  garnishee  nled 
only  the  nonliability  affidavit  prescribed  by  Code 
Civ.  Proc.  I  233  (Gen.  St  1909,  (  5826). 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Die.  H  47,  60,  74,  98,  100;  Dec.  Dig. 
«s>29.] 

^4.  Garnishment  «s>142— Monet  Belonoino 
'   TO  Third   Person  —  Affidavit  or  Gar- 
nishee. 

In  the  case  just  mentioned,  the  garnishee 
should  have  made  the  affidavit  prescribed  by 
Code  Civ.  Proc.  {  234  (Gen.  St.  1900,  ^  6827), 
setting  forth  the  claim  of  any  third  party  to  the 
funds  in  his  hands. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  |  268;   Dec.  Dig.  «s>142.] 

Appeal  from  District  Court,  Barber  County. 

Actions  by  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company  and  by  Frank  Rocke- 
feller against  Earl  T.  Bowman,  In  which 
John  S.  Surber  was  named  as  garnishee. 
From  Judgments  for  plaintiffs,  the  garulsbee 
appeals.    Afilrmed. 

In  No.  19176: 

Samuel  Grlffln,  of  Medicine  Lodge,  for  ap- 
pellant Wm.  R.  Smith,  O.  J.  Wood,  and  A. 
A.  Scott,  all  of  Topeka,  and  Noble  &  Tlncher, 
of  Medicine  Lodge,  for  appellee. 

In  No.  10176: 

Samuel  Griffin,  of  Medicine  Lodge,  for  ap- 
pellant Noble  &  Tlncher,  of  MedlclAe  Lodge, 
for  appellee. 


DAWSON,  J.  This  Is  a  consolidation  of 
two  appeals  from  Judgments  in  favor  of  the 
Santa  FS  Railway  and  Frank  Rockefeller 
against  E^rl  T.  Bowman,  for  the  value  of  cer- 
tain cattle  alleged  to  have  been  stolen  from  the 
plaintiffs.  Funds  In  the  bands  of  One  John 
S.  Surber  were  garnlsbeed,  and  by  order  of 
court  divided  between  the  Santa  F(  and 
Rockefeller;  their  suits  having  been  filed 
simultaneously. 

Surber  signed  the  bond  of  Bowman  for 
bis  appearance  to  answer  to  a  charge  of  cat- 
tle stealing;  and,  to  secure  blm.  Bowman 
placed  $1,000  in  Surber's  hands  upon  condi- 
tion tbat,  if  Bowman  failed  to  appear  for 
trial,  Surber  should  use  the  funds  to  indem- 
nify himself;  but  If  Bowman  should  appear, 


and  his  bond  be  discharged,  Surber  was  au- 
thorized to  apply  $600  of  the  money  to  the 
satisfaction  of  a  pre-existing  debt  owed  by 
Bowman  to  Surber,  and  the  remaining  $400 
was  to  be  subject  to  Bowman's  order.  This 
arrangement  was  made  on  December  29, 
1912.  On  tbe  same  day.  Bowman  gave  Dave 
Freemyer,  a  banker,  an  order  on  Surber  for 
the  $400,  subject  to  tbe  conditions  explained 
above.  Surber  had  a  safety  deposit  box  in 
Freemyer's  bank,  to  which  Freemyer  had 
access.  On  January  .17,  1013,  a  lavej-er  call- 
ed up  Freemyer  by  telephone  and  inquired 
where  this  $1,000  was.  This  suggested  to 
Freemyer  that  garnishment  proceedings 
would  be  taken  to  seize  the  money,  so  he 
went  immediately  to  Surber's  safety  deposit 
box  and  abstracted  $400,  depositing  in  its 
stead  tbe  order  of  Bowman  in  bis  own  be- 
half. Next  day  Freemyer's  bank  and  Surber 
were  garnlsbeed. 

Surber  filed  tbe  nonliability  affidavit  pre- 
scribed by  the  OlvU  Code,  |  2.33  (Gen.  St 
1909,  {  5S26),  to  which  the  plaintiffs  UxA 
Issue.  From  the  Judgment  for  plaintiiTs, 
Surber,  garnishee,  assigns  error  upon  the 
ground  that  the  entire  sum  in  bis  bands  had 
passed  beyond  the  control  and  ownership  of 
Bowman  at  the  time  the  garnishee  summons 
was  served  upon  him;  and,  in  support  of  this 
contention  be  cites  20  Cyc.  1011 ;  Lumber  Co. 
V.  Trust  Co.,  6*  Kan.  124,  37  Pac.  083;  Drake 
on  Attachment,  {  454b.  These  authorities, 
so  far  as  pertinent,  merely  state  the  familiar 
rule  tbat  a  creditor  acquires  no  greater  right 
against  a  garnishee  than  the  debtor  hImsBlf 
could  claim. 

[1-4]  There  was  evidence  which  tended  to 
show  that  Bowman  and  Freemyer  were  in 
collusion  to  defeat  the  gamisheeing  creditots. 
As  we  have  only  a  general  Judgment  to  re- 
view, we  may  infer  that  this  was  a  con- 
trolling factor  in  the  district  court's  decision. 
We  could  not  disturb  a  Judgment  founded 
thereon.  Moreover,  it  cannot  be  said  that 
Surber's  nonliability  affidavit  was  entirely 
candid.  We  think  good  faith  toward  the 
court  and  neutrality  between  the  litigants 
required  him  to  set  forth  specifically  bis  re- 
lation to  the  money  in  bis  hands,  partlcnlat- 
ly  so  far  as  concerned  the  $400.  Civ.  Code, 
(  234  (Gen.  St  1909,  {  5827);  Lumber  Co.  ▼. 
Bank,  63  Kan.  768,  66  Pac.  1024.  As  soon 
as  the  garnishment  process  was  served  upon 
Surber,  he  surrendered  Bowman  to  the  an- 
thoritles,  thus  making  a  breach  of  the  condi- 
tions under  which  Bowman  placed  the  money 
in  his  hands.  When  tbat  happened,  the 
$400,  if  not  the  entire  $1,000,  became  again 
tbe  unquallfled  property  of  Bowman,  sub- 
ject only  to  the  garnishment  proceedings. 

Tbe  Judgment  is  affirmed.  All  the  Justices 
concurring. 
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(94  K&D.  7«) 

PONCA   MILLING  CO.  r.  STEVENS. 

(Na  19131.) 

(Supreme  Court  of  Kansa*.     April  10,  1915.) 

(8)illabu»  iv  tKe  Court.) 
CouB-rs  «=»188— JuDOMXNT   0=»143   —  Ao- 

TION    ON    FOBKION    JUDOUZNT  —   JUBIBDIO- 
HON. 

A  iudement  was  obtained  in  a  connty  court 
of  Oklahoma  against  the  defendant,  who  was 
served  with  summons,  but  made  default.  A  suit 
on  this  judgment  was  brought  in  the  city  court 
of  Wichita  and  a  judgment  taken  thereon,  from 
which  the  defendant  appealed  to  the  district 
court  and  answered,  setting  up  a  claim  of  fraud 
in  procnring  the  Oklahoma  Judgment,  alleging 
that  he  owed  the  plaintiff  nothing,  and  praying 
that  the  plaintiff  be  enjoined  from  bringuig  any 
proceedings  for  the  collection  of  such  judgment, 
to  which  answer  a  demurrer  was  sustained. 
Held,  that  the  Oklahoma  judgment  is  not  roid, 
but,  aside  from  this,  the  city  court  had  no 
power  to  grant  the  relief  prayed  for,  and  the 
district  court  on  appeal  is  equally  powerlesa 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  M  412,  439,  440,  442.  447,  448,  451,  452, 
454,  458,  464,  465,  467,  ^■,  Dec.  Dig.  <S=»188; 
Judgment,  Cent.  Dig.  U  269,  270.  272-291; 
Dec.  Dig..<S=»143.]  "^   •«         '         • 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  the  Ponca  Milling  Company 
against  F.  D.  Stevens.  From  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Noftzger  ft  Gardner,  of  Wichita,  for  ap- 
pellant McGlU,  Blood  ft  McCormlck,  of 
Wichita,  for  appellee. 

WE:st,  J.  The  defendant  appeals  from 
an  order  sustaining  a  demorrer  to  his  an- 
swer to  a  bill  of  particulars  setting  out  a 
judgment  recovered  by  the  plaintiff  against 
the  defendant  In  the  county  court  of  Kay 
county,  Okl.  The  defendant  and  the  Ton- 
kawa  Milling  Company  were  sued  jointly  In 
that  court,  but  no  service  was  had  on  the 
mUUng  company,  and  the  defendant  default- 
ed, and  the  judgment  was  taken  against  him 
for  $315.15  and  costs,  upon  which  judgment 
suit  was  brought  In  tiie  dty  court  of  Wichi- 
ta, and  Judgment  rendered  thereon  and  the 
cause  appealed  to  the  district  court,  when  an 
answer  was  filed  denying  that  the  judgment 
was  ever  rendered,  alleging  that  a  summons 
was  served  upon  the  defendant  in  an  action 
pending  In  some  court  in  Oklahoma,  in  which 
the  present  plaintiff  was  plaintiff ;  that  D.  J. 
Donohue  was  a  member  and  manager  of  the 
plaintiff  partnership;  that  at  the  time  the 
summons  was  served  upon  the  defendant  he 
and  Donohue  were  contempfatlng  a  business 
trip  to  Washington;  that  the  defendant  talk- 
ed with  Donohue  over  the  telephone,'  and  said 
that  he  could  not  take  the  trip  because  he 
had  been  served  with  a  summons ;  that  there- 
after Donohue,  for  and  on  behalf  of  the  plain- 
tiff, agreed  with  the  defendant  that  the  cause 
should  be  continued;  that  subsequently  the 
journey  was  made,  during  which  the  defend- 
ant explained  to  Donohue  that  he  was  not  In- 
debted to  the  plaintiff,  and  Donohue  "agreed  i 


that  the  said  action  would  not  be  pushed  as 
against  this  defendant,  but  that  the  same 
would  be  dismissed  as  to  this  defendant,  and 
this  defendant  relied  upon  the  said  agree- 
ment made  with  said  Donohue  and  paid  no 
more  attention  to  the  said  summons  or  the 
action  in  which  the  same  had  been  issued;" 
farther,  that  the  defendant  was  not  Indebted 
to  the  plaintiff,  and  that  but  for  the  arrange- 
ment with  Donohue  he  would  have  appeared 
In  the  action  and  made  his  defense  and  shown 
and  proved  that  he  was  not  Indebted  to  the 
plaintiff  In  any  sum;  that  If  the  judgment  set 
out  was  rendered  In  the  action  mentioned.  It 
was  In  violation  of  the  agreement,  and  the 
defendant  was  deterred  from  making  his  de- 
fense by  reason  of  the  promise  and  repre- 
sentations of  Donohue,  and  the  Judgment,  If 
It  had  been  rendered,  was  obtained  "by  rea- 
son of  the  facts  set  forth;  such  Judgment, 
If  it  has  been  rendered,  was  obtained  by  the 
fraud  and  misrepresentations  of  the  plaintiff 
as  aforesaid."  The  defendant  prayed  judg- 
ment for  costs,  and  that  the  plaintiff  be  en- 
Joined  from  bringing  any  proceedings  for  col- 
lection of  the  judgment,  if  any  had  been  ren- 
dered, and  for  such  other  and  further  relief 
as  wight  be  Just  and  proper. 

it  is  asserted  by  the  defendant  that  the 
answer  stated  a  good  defense.  Assuming, 
without  deciding,  that  It  amounted  to  a  di- 
rect attack  upon  the  Judgment,  It  is  never- 
theless apparent  from  the  answer  that  the 
Oklahoma  court  Issued  a  summons  which 
was  in  fact  served  upon  the  defendant,  and 
that  he  made  default,  and  it  must  be  pre- 
sumed that  the  court  had  full  and  complete 
Jurisdiction  to  render  the  judgment  which 
it  did  render. 

It  is  also  apparent  that  the  fraud  sought 
to  be  charged  against  the  plaintiff  partner- 
ship consisted  of  an  agreement  by  its  manag- 
ing member  first  to  continue  the  cause  and 
later  to  have  It  dismissed.  No  time  is  men- 
tioned when  such  dismissal  was  to  take  place 
or  to  which  snch  continuance  was  to  be  had, 
and,  taking  the  allegations  as  strongly  as 
their  language  will  permit,  they  amount  to  a 
confession  that  the  defendant  paid  no  fur- 
ther attention  to  the  cause  in  which  he  had 
been  served  with  a  summons,  and  now  seeks 
to  avoid  liability  because  of  the  failure  of 
the  plaintUTs  managing  member  to  continue 
or  dismisa  If  this  be  fraud,  it  is  certainly 
not  such  as  Impairs  the  Jurisdiction  of  the 
court,  and  hence  the  Judgment  la  not  void, 
but  is  at  most  only  voidable.  Simpson  v. 
Klmberlin,  12  Kan.  579;  Carter  v.  Hyatt, 
76  Kan.  304,  308,  91  Pac.  61. 

The  real  situation  is  that  of  a  Judgment 
procured  by  the  fraud  of  the  prevailing  par- 
ty if  it  be  conceded  that  the  conduct  com- 
plained of  amounted  to  fraud.  The  Civil 
Code  pirovides  the  method  and  means  for  va- 
cating a  Judgment  for  fraud  practiced  by  the 
successful  party  In  obtaining  it,  which  is  b.v 
petition  verified   by   athdavit,    filed   in   the 
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court  which  rendered  ancb  Judgment.  Ot. 
■Code,  Si  506,  599  (Gen.  St  1909,  {$  6191.  «1S)4) ; 
MuWaney  v.  Lovejoy,  37  Kan.  305,  15  Pac. 
181;  VaU  T.  School  District,  86  Kan.  808,  122 
Paa  885 ;  State  v.  Soffletti,  90  Kan.  742,  136 
Pac.  260. 

When  the  attack  Is  made  by  answer  such 
pleading  must  contain  all  that  would  be  re- 
quired in  a  petition  filed  for  that  purpose. 
Simpson  T.  Klmberlin,  12  Kan.  679,  589. 

While  probably  the  statutory  method  does 
not  supersede  a  suit  in  equity  In  the  proper 
court  to  enjoin  the  enforcement  of  a  Judg- 
ment procured  by  fraud  which  does  not  in- 
here in  the  Judgment  (List  v.  Jockheck,  45 
Kan.  748,  27  Paa  184 ;  Bleakley  v.  Barclay, 
76  Kan.  462,  469,  89  Pac.  006,  10  L.  R.  A. 
(N.  S.)  230;  Plaster  Go.  t.  Blue  Bapids 
Township,  81  Kan  730,  735,  106  Pac.  1079, 
25  L.  R.  A.  [N.  S.]  237).  still  the  city  court  In 
which  this  action  was  brought  has  no  power 
to  vacate  Judgments  or  to  enjoin  their  en- 
forcement (Shaw  ▼.  Rowland,  82  Kan.  154, 
4  Pac.  146;  Laws  1899,  ch.  130) ;  and  as  the 
district  court  in  trying  the  cause  on  appeal 
was  sitting  as  a  city  court,  it  had  no  Juris- 
diction to  prevent  the  enforcement  of  the 
Judgment  by  injunction  (Sanford  v.  Sbepard, 
14  Kan.  228;  Stanley  v.  Farmers'  Bank,  17 
Kan.  602;  Kuhuke  v.  Wright,  22  Kan.  461; 
Bobbins  V.  Sackett,  23  Kan.  301;  Zeigler  v. 
Osbom,  23  Kan.  464;  Wagstaff  v.  caialliss, 
29  Kan.  005 ;  Wagstaff  v.  CbaUiss,  31  Kan. 
212, 1  Pac  631 ;  Mery  wethers  v.  Youmans,  81 
Kan.  309,  106  Pac  545;  State  v.  Llnderbolm, 
84  Kan.  603,  114  Pac  857).  And  likewise  it 
was  powerless  to  set  the  Judgment  aside. 
Sbaw  V.  Rowland,  32  Kan.  154.  157.  158,  4 
Pac  146. 

While  this  point  was  not  presented  by  ei- 
ther party,  it  is  one  vital  to  the  appeal,  as  it 
goes  to  the  Jurisdiction  of  the  trial  cburt,  and 
hoice  must  be  considered.  It  follows  that 
many  Interesting  questions  argued  orally  and 
In  the  briefs  are  rendered  academic,  and  their 
decision  becomes  unnecessary. 

The  Judgment  is  affirmed.  All  the  JoB- 
tices  concurring. 

(96  Kan.  171) 

ROGERS  V.  CITY  OF  C!OFFEYVILLE  et  aLt 

(Mo.  19404.) 
(Supreme  Ccmrt  of  Kansas.    April  10,  1815.) 

(Syllalut  hy  the  Court.) 

1.  Appeal  and  Error  ®=3231  —  Mitnicipai. 
corpoeations  ®=»745,  757— tobts  ^=^'22— 
Trial  €=3328— Btbkkts— Duty  io  Kkbp  la 
Repaib. 

Io  executing  a  contract  with  a  city  to  lay 
a  water  main,  a  construction  company  made  an 
excavation  in  a  street,  which  was  not  properly 
lighted  or  guarded  at  night,  in  consequence  of 
wnich  a  pedestrian  was  injured.  Held,  the  du- 
ty of  the  city  to  keep  the  street  reasunably 
safe  for  travel  was  primary  and  independent  of 
that  of  the  construction  company,  its  liability 
did  not  depend  on  the  doctrine  of  respondeat 
superior,  and  a  verdict  in  favor  of  the  construc- 
tion company  did   not  impair  the  effect  of  a 


verdict  against  the  Atj  returned  by  the  tamt 
Jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  {}  1299, 1352 ;  Dec  Dig.  «=»231. 
Municipal  Corporations,  Ont.  Dig.  {S  1566, 
1591-1594 ;  Dec.  Dig.  <S=»745,  757  ;  Torta,  Cent 
Dig.  Sf  29,  31;  Dec.  Dig.  «=22;  Trial,  CJent 
>Dig.  Si  771-773;   Dec  Dig.  «=»328.] 

Appeal  from  District  Court,  Montgomery 
CJounty. 

Action  by  Henrietta  Rogers  against  the 
City  of  Coffeyvllle  and  another.  From  Judg- 
ment for  plaintiff,  defendants  appeaL  Af- 
firmed. 

W.  E.  Ziegler  and  A.  M.  Etchen,  both  of 
Coffeyvllle,  for  appellants.  Gilbert  M.  Gan- 
der, of  Coffeyvllle,  for  appellee. 

BURCH,  J.  The  dty  of  Coffeyvllle  let 
a  contract  to  a  construction  company  to  lay 
a  water  main.  In  executing  the  contract 
the  construction  company  made  an  excava- 
tion in  a  street  which  it  did  not  properly 
light  or  guard.  While  using  the  street  at 
night  the  plaintiff  fell  into  the  excavation 
and  was  injured.  An  action  for  damages 
resulting  from  the  Injury  was  institnted 
against  the  city  and  the  construction  com- 
pany. The  action  proceeded  to  trial  against 
both  defendants,  and  a  verdict  was  returned 
against  the  city  and  in  favor  of  the  con- 
struction company.  The  verdict  in  f&vor 
of  the  construction  company  was  set  aside, 
Judgment  was  rendered  against  the  dty,  and 
both  defendants  appeaL 

The  petition  did  not  allege,  and  the  plain- 
tiff did  not  prove,  that  she  compiled  with 
section  1218  of  the  General  Statutes  of  1909, 
which  reads  as  follows: 

"No  action  shall  be  maintained  by  any  per- 
son or  corporation  in  any  court  for  damages  on 
account  of  injury  to  person  or  property  unless 
the  person  or  corporation  Injured  or  damaged 
shall,  within  four  months  thereafter,  and  prior 
to  the  bringing  of  the  suit,  file  with  the  dtr 
clerk  a  written  statement,  giving  the  time  and 
place  of  the  happening  of  the  accident  or  in- 
jury received,  and  the  circumstances  relating 
thereto." 

A  demurrer  to  the  petition,  a  demurrer  to 
the  evidence,  and  a  motion  for  a  new  trial 
were  overruled,  and  it  Is  argued  on  behalf 
of  the  city  that  the  Judgment  must  be  revers- 
ed for  noncompliance  with  the  statute. 

While  the  statute  Is  mandatory,  and  no  ac- 
tion can  be  maintained  until  the  necessary 
statement  Is  filed,  If  such  a  statement  has 
been  filed  the  action  may  be  maintained. 
The  demurrers  and  the  motion  for  a  new 
trial  were  general  In  their  terms,  and  did 
not  call'  specific  attention  to  the  defect  in 
the  pleading  and  In  the  proof  now  pointed 
out.  This  fact  may  be  taken  as  an  admis- 
sion that  the  condition  to  maintaining  the 
suit  did  exist  If  the  dty  had  been  able 
to  defeat  the  action  on  the  ground  that  the 
condition  did  not  exist,  it  would  have  giveo 
the  trial  court  a  fair  opportunity  to  appli 
the  law  and  end  the  proceedings.  If  there 
were  any  doubt  as  to  the  existence  of  the 
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condltioit,  tbls  conrt  might  remaod  the  case 
for  the  ascertainment  of  the  single  fact; 
the  Judgment  otherwise  being  proper.  There 
Is  no  doubt,  however,  because  the  dty  admit- 
ted at  the  bearing  In  this  court  that  a  proper 
statement  was  duly  filed.  While  the  statute 
contemplates  that  cities  shall  not  b«  liable 
unless  the  condition  has  been  compiled  with, 
and  that  the  city  shall  not  submit  to  liability 
contrary  to  the  statute  by  waiving  the  con- 
dition, this  court  will  not  expose  civil  pro- 
cedure to  ridicule  and  contempt  by  reversing 
the  judgment  and  ordering  a  new  trial,  under 
the  circumstances  which  have  been  stated. 

The  city  contends  that  it  has  been  acquit- 
ted of  liability  by  the  verdict  of  the  Jury 
finding  the  construction  company  guiltless  of 
actionable  wrong.  That  verdict,  however, 
has  been  set  aside.  It  has  not  been  establish- 
ed that  the  construction  company  was  free 
from  fault,  and  the  cause  now.  stands  in 
the  same  situation  as  If  sei>arate  suits  had 
been  brought  and  the  one  against  the  con- 
struction company  had  not  yet  been  tried. 
Besides  this,  the  case  Is  not  one  in  which  it 
is  charged  that  a  servant  committed  a  tor- 
tious act  for  which  his  master  is  liable,  on 
the  principle  of  respondeat  superior.  In 
such  cases  primary  liability  to  answer  for 
the  act  rests  on  the  servant.  The  master  is 
liable  only  because  be  must  respond  for 
the  acts  of  his  servant,  and.  If  the  servant  be 
adjudged  to  be  free  from  fault,  there  is  noth- 
ing for  which  the  master  should  respond. 
Doremns  v.  Root,  23  Wash.  710,  63  Pac.  672, 
64  L.  R.  A.  649,  and  note;  McOlnuis  v.  C, 
R.  L  A  P.  Ry.  Co.,  200  Mo.  347,  98  8.  W. 
690,  9  L.  R.  A.  (N.  S.)  880,  and  note,  118 
Am.  St.  Rep.  661,  9  Ann.  Cas.  666;  Southern 
Railway  Co.  v.  Harbin,  135  Ga.  122,  68  S.  B. 
1103,  30  L.  R.  A.  (N.  6.)  404,  and  note,  21 
Ann.  Cas.  lOlL 

Here  the  ordinary  rule  governing  actions 
against  several  tort-feasors  applies.  The 
construction  company  may  be  liable,  what- 
ever Its  relation  to  the  city,  if  it  negligently 
fttlled  to  safeguard  an  opening  which  it 
made  in  a  public  street,  but  the  duty  of  thp 
city  does  not  consist  in  answering  for  the 
tort  of  its  contractor.  The  city  owed  the 
plaintiff  an  independent,  original,  and  pri- 
mary duty  to  keep  its  streets  in  reasonably 
imfe  condition  for  use.  While  the  laying 
of  the  water  main  was  a  necessity,  and  re- 
quired an  excavation  In  the  street,  the  dty 
could  not  leave  the  street  open  for  travel 
and  not  take  reasonable  precautions  to  make 
It  safe  for  travel.  This  duty  the  city  could 
not  delegate,  and  it  must  abide  a  Judgment 
regularly  obtained  against  it,  whomever  else 
a  Jury  may  hold  responsible  or  may  free 
from  responsibility.  The  distinction  between 
tbe  two  rules  is  drawn  in  the  leading  case  of 
147  P.-62 


Doremus  v.  Root,  dted  above,  and  dted  by 
the  defendant,  where  it  was  held  that.  In 
an  action  against  a  railway  company  and  its 
conductor  for  an  injury  caused  by  the  alleg- 
ed negligence  of  the  conductor,  a  verdict  In 
favor  of  the  conductor  precluded  a  Judgment 
against  the  company: 

"The  general  rule  undoubtedly  Is  that,  wiiere 
one  has  received  an  actionable  Injury  at  the 
hands  of  two  or  more  persons  acting  in  Con- 
cert, or  acting  independently  of  each  other,  if 
their  acts  unite  in  causing  a  single  Injury,  all 
of  the  wrongdoers,  however  numerous,  are  sev- 
erally liable  to  him  for  the  fall  amount  of  dam- 
ages occasioned  by  such  injury,  and  he  may  en- 
force the  liability  in  an  action  against  them  all 
jointly,  or  any  one  of  them  severally,  or  agaiaBt 
any  number  of  them  less  than  the  whole.  While 
the  wrong  committed  is  the  Joint  wrong  of  the 
several  parties  participating  therein,  it  is  also, 
In  contemplation  of  law,  the  several  wrong  of 
each  ot  tne  partldpants.  Cooley,  Torts  (2d 
Bd.)  p.  153.  On  this  principle,  at  common 
law  a  jury,  in  actions  ex  delicto  against  several 
persons,  contrary  to  the  rule  in  actions  ez 
contractu,  were  permitted  to  find  against  one 
or  more  of  the  defendants  and  in  favor  o{  tbe 
others.  Tie  rule  with  regard  to  actions  ex 
delicto  remains  the  same  under  the  Code;  and 
tbe  practice  now  permits  the  jury,  in  an  ac- 
tion for  tort  against  several  defendants,  to  re- 
turn a  verdict  against  so  many  of  them  as  the 
proofs  show  are  guilty  of  the  wrong  charged 
and  in  favor  of  tibe  others.  As  it  is  the  pe- 
culiar province  of  the  jury  to  determine  the 
guilt  or  innocence  of  the  several  defendants,  a 
verdict  finding  in  favor  of  some  and  against 
others,  even  toough  there  may  l>e  no  very  ap- 
parent reason  for  the  distinction  made,  is  not 
for  that  reason  alone  so  far  arbitrary  or  incon- 
sistent as  to  require  a  reversal  of  the  judgment 
entered  thereon  against  those  who  have  been 
found  guilty."  23  Wash.  713,  63  Pac.  673, 
64  L.  R.  A.  649. 

The  brief  of  the  dty  refers  to  several  de- 
cisions by  courts  of  the  state  of  Missouri. 
In  that  state  exemption  of  one  defendant 
from  liability  by  a  verdict  in  favor  of  an- 
other Is  carefully  limited  to  cases  In  which 
the  doctrine  of  respondeat  superior  applies, 
by  the  opinion  of  tbe  iSupreme  Court  in  the 
McOinnls  Case,  dted  above,  which  quotes  at 
length  from  the  opinion  In  tbe  case  of  Dore- 
mus T.  Root. 

The  construction  company  complains  be- 
cause the  verdict  In  its  fiivor  was  set  aside. 
The  court,  not  being  satisfied  with  the  ver- 
dict, had  the  right.  In  Its  discretion,  to  set 
the  verdict  aside  and  order  a  new  trial,  and 
the  action  may  proceed  against  the  construc- 
tion company  as  if  it  were  the  sole  party 
from  whom  rei>aration  Is  sought 

"Where  two  or  more  parties,  by  their  concur- 
rent wronkdoing,  cause  injury  to  a  third  person, 
they  are  jointly  and  severally  liable,  and  the 
injured  party  may  at  his  option  institute  an 
action  and  recover  against  one  or  all  of  those 
contributing  to  the  injury."  Kansas  City  v. 
Slangstrom,  63  Kan.  431,  syL  2,  36  Pac.  706. 

Tbe  Judgment  of  the  district  court  la  af- 
flnned.    All  the  Jnstlcea  concurring. 
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ABERNATHT  v.  LOFTUS  et  aL    (Na  19369.) 

(Supreme  Court  of  Kansas.    April  10,  1915.) 

(SvttaUu  hy  the  Court.) 

1.  Limitation  of  Actions  «=»58— Computa- 
tion OF  Pkbiod  —  Action  Against  Stock* 

HOLDERS. 

An  action,  under  section  1192  of  the  Gen- 
eral Statutes  of  1889,  against  tlie  stockholders  of 
a  corporation  that  has  suspended  business  for 
more  than  one  year,  is  barred  b;  the  three-year 
statute  Of  limitations,  when  four  years  haTe 
elapsed  after  such  suspension  of  business. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  f§  324-328,  346,  347;  Dec 
Dig.  ®=>3&] 

2.  cobpobatiorb  ®=287  —  dissolution  — 
Right  op  Action  Against  Stockholdebs— 
"Debt  Unpaid." 

The  obligation  arising  on  the  implied  con- 
tract of  a  corporation  to  pay  for  coal  wrong- 
fully mined  from  the  property  of  another,  and 
not  paid  for,  is  a  "debt  unpaid,"  within  the 
meaning  of  section  -12(M  of  the  General  Statutes 
of  1889,  providiug  that  if  any  corporation  be 
dissolved,  leaving  debts  unpaid,  suits  may  be 
brought  against  any  person  or  persons  who  were 
stockholders  at  the  time  of  such  dissolution. 

fEd.  Note. — B'or  other  cases,  see  Corporations. 
Cent.  Dig.  i§  907-010.  914-918,  923-929,  931- 
933;    Dec.  Dig.  ©=237.] 

Appeal  from  District  Court,  Atchison 
County. 

Action  by  Omar  Abematby,  administrator 
-de  bonis  non  of  tbe  estate  of  John  C.  Doug- 
lass, deceased  (Barton  Hall,  assignee),  against 
Mary  R.  Loftus,  administratrix  of  the  estate 
of  Matthew  Ryan,  Sr.,  deceased  (Clarence  U. 
Ryan,  substituted  administrator),  and  others. 
From  Judgment  for  plaintiff,  defendants  ap- 
peal.   Reversed. 

W.  W.  Hooper,  of  Leavenworth,  and  Thom- 
as J.  White,  of  Kansas  City,  Kan.,  for  ap- 
pellants. Frank  Doster,  of  Topeka,  A.  E. 
Dempsey,  of  Leavenworth,  and  Meredith  & 
Harwood,  of  Kansas  City,  Mo.,  for  appellee. 

MARSHALL,  J.  This  was  an  action  com- 
nienced  June  28,  1910,  against  the  estate  of 
Matthew  Ryan,  Sr.,  deceased,  stockholder  of 
«  corporation,  to  enforce  the  statutory  liabil- 
ity on  a  judgment  rendered  against  the  cor- 
poration. Judgment  was  rendered  In  favor 
-of  the  plaintiff.    The  defendants  appeal 

The  trial  court  made  findings  of  fact  as 
follows: 

"First  Matthew  Ryan,  Sr.,  of  Leavenworth 
county,  Kan.,  died  on  or  about  June  20,  1893 
possessed  of  real  and  personal  property  of  the 
value  of  $172,443.05,  as  shown  by  the  inventory 
and  appraisement  of  bis  estate  taken  soon  after 
his  death,  a  part  of  which  estate  consisted  of 
1,953  shares  of  stock  of  the  Leavenworth  Coal 
-Company,  a  corporation  organized  and  existing 
under  the  laws  of  Kansas,  of  the  par  value  of 
$97,650. 

"Second.  The  said  Matthew  Ryan,  Sr.,  left  a 
will  devising  and  bequeathing  his  property, 
which  said  will  was  duly  probated  in  L^ven- 
worth  county,  Kan.,  and  is  in  the  following 
words  and  figures:    •    •    • 

"Third.  Of  the  heirs  of  Matthew  Ryan,  Sr., 
talcing  under  the  above  will,  Mary  Ryan,  bis 
widow,  is  dead;    Matthew  Ryan,  Jr.,  a  son  is 


dead,  leaving  as  heirs  the  defendants  Ann  F. 
Peek,  Clarence  P.  Ryan,  Grace  M.  Burr,  and 
Mary  L.  Dreschel;  Kate  W.  Shcedy  is  dead, 
leaving  as  heirs  the  defendants  Mary  J.  Sbeedy, 
and  Florence  E.  Sheedy.  All  other  named  de- 
fendants ate  the  cbiidren  or  grandchildren  of 
Matthew  Ryan,  Sr.,  beneficiaries  under  his  wilL 

"Fourth.  Successive  appointments  of  adminia- 
tration  under  the  will  of  Matthew  Ryan,  Sr., 
were  made,  the  last  of  which  was  that  of  defend- 
ant Mary  Loftus,  appointed  December  5, 1904. 

"Fifth.  Mary    Loftus,   as    administratrix,    on 

the day  of ,  reported  to  the  probate 

court  of  Leavenworth  county,  Kan.,  that  no  per- 
sonal property  came  to  her  bands  as  administra- 
trix. Said  administratrix  has  not  been  finally 
discharged,  nor  said  administration  finally  closed. 

"Sixth.  Of  the  estate  of  Matthew  Ryan,  Sr., 
there  was  at  the  time  of  his  death  the  follow- 
ing described  real  estate,  situate  and  lying  and 
being  in  the  county  of  Leavenworth  and  state  of 
Kansas,  to  wit:    »    *    • 

"Seventh.  By  invoitory  and  report  of  the  ad- 
ministration of  the  estate,  filed  February  20, 
1900,  the  aforementioned  1,953  shares  of  stock 
of  the  Leavenworth  Coal  Company  was  listed  as 
among  the  remaining  assets  of  the  estate. 

"Eighth.  By  resolution  of  the  stockholders  of 
the  Leavenworth  Coal  Company  of  March  20, 
1900,  said  company  agreed  to  sell  all  its  prop- 
erty to  one  George  W.  Kierstead,  and  on  April  9, 
1900,  said  conveyance  and  transfer  of  all  said 
property  was  made,  of  which  fact  John  C.  Doug- 
lass, hereinafter  mentioned,  had  information,  and 
from  thence  on  said  company  ceased  to  do  any 
corporate  business,  except  on  April  23,  1900,  the 
officers  of  said  company  by  formal  resolution  of  a 
special  meeting  resolved  to  try  to  purchase  a 
property  called  the  BrightiHi  mine,  and  authoris- 
ed the  president  of  said  company  to  negotiate 
for  the  purchase  of  said  mine  and  report  for 
what  it  could  be  bought.  The  purchase  was  not 
made,  but  there  is  no  evidence  as  to  the  length 
of  time  consumed  in  the  attempted  negotiation. 

"Ninth.  As  a  part  of  the  sale  of  the  property 
of  the  Leavenworth  Coal  Company  to  (Seorge 
W.  Kierstead,  the  certificates  of  stock,  including 
those  issued  to  Matthew  Ryan,  Sr.,  were  sur- 
rendered to  said  Kierstead,  and  on  the  stock  cer- 
tificate book  from  which  the  certificates  had  been 
detached  on  Tiffin  Sinks,  then  secretary  of  the 
Coal  Company,  wrote:  'March  31st,  1900. 
Transferred  to  Geo.  W.  Kierstead.  Tiffin  Sinks, 
Secretary.' 

"Tenth.  The  Coal  (Company  kept  no  stock 
transfer  book,  and  made  no  record  of  the  trans- 
fer of  the  Matthew  Ryan  stock,  other  than  as 
above.  No  new  stock  certificates  were  issued  to 
said  Kierstead,  evidencing  the  transfer  to  him. 
No  order  for  the  sale  of  the  Matthew  Ryan 
stock,  nor  for  its  distribution  among  the  dev- 
isees of  Matthew  Ryan,  was  ever  made  by  the 
probate  court.  No  statement  by  the  president 
and  secretary,  or  any  other  officer  of  the  Coal 
Company,  reporting  any  transfer  or  change  of 
ownership  of  anf  of  the  stock  of  said  Coal  Com- 
pany to  said  Kierstead,  appeared  herein  from 
the  evidence,  nor  of  making  and  filing  with  the 
secretary  of  the  state  of  Kansas  a  record  of 
such  transfer. 

"Eleventh.  February  4,  1899,  and  March  31, 
190(>,  John  C.  Douglass  brought  actions  against 
the  Leavenworth  Coal  Company  in  the  district 
court  of  I^avenwortb  county,  Kan.,  in  each  of 
which  be  charged  said  Coal  Company  with  hav- 
ing for  several  years  prior  thereto  secretly  dug 
up  and  carried  away  coal  from  under  his  lands, 
the  allegations  of  the  petitions  in  which  actions 
were  as  alleged  in  the  petition  in  this  case. 
Said  two  actions  were  subsequently  consolidated 
as  one  case,  and  on  June  30,  1906,  judgment  was 
rendered  in  favor  of  said  Douglass,  jn  manner 
and  form  as  shown  by  the  journal  entry  attach^ 
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to  tbe  petition  berein,  for  $67387-60  damages, 
nod  costs,  $61.60,  whicb  judgment  still  remains 
in  force  and  effect  Execution  on  said  judgment 
was  issued  and  returned  'No  property  found,'  as 
alleged  in  the  petition  herein. 

"Twelfth.  John  C.  Douglass  died  in  February, 
1908.  This  action  has  been  duly  revived,  and 
Omar  Abeniatby,  the  plaintiff  herein,  has  been 
duly  appointed  and  qualified  as  administrator  of 
said  Douglass'  estate. 

"Thirteenth.  Of  the  defendonts  herein,  Mary 
and  Florence  Sheedy,  the  children  and  heirs 
of  Kate  V.  Sheedy,  have  been  at  aU  times  during 
the  pending  of  this  action  and  the  preceding  ac- 
tions of  John  C.  Douglass  ▼.  Leavenworth  Coal 
Company,  nonresidents  of  and  absent  from  the 
state  of  Kansas. 

"Fourteen  Lh.  Of  the  defendants  herein,  Mary 
Loftus  and  her  children  and  heirs,  Ryan,  Mar- 
garet, and  Kathleen  Loftus,  have  been  at  all 
times  during  the  pending  of  this  action  and  the 
preceding  actions  of  John  C.  Douglass  ▼.  Leav- 
enworth Goal  Company,  nonresidents  and  absent 
from  tbe  state  of  Kansas,  except  from  October, 
1904,  to  April,  1906,  during  which  interval  they 
were  present  in  Leavenworth,  Kan. 

"Fifteenth.  Of  the  defendants  herein,  Ethan 
Ryan,  son  of  Matthew  Ryan,  Sr.,  has  l>een  con- 
tinuously a  nonresident  of  and  absent  from  tbe 
state  of  Kansas  at  all  times  since  about  the  1st 
of  March,  1904,  and  during  a  portion  of  the 
time  between  March  1,  1901,  and  March  1,  1904, 
had  been  absent  from  the  state  of  Kansas  and 
in  the  state  of  Arizona. 

"Sizleentb.  Of  the  defendants  herein  Jeptha 
Ryan,  son  of  Matthew  Ryan,  Sr.,  and  his  (Jep- 
tha's)  sons  and  heirs,  Lee  and  Samuel,  defend- 
ants herein,  have  l>een  continuously  nonresidents 
of  and  absent  from  the  state  of  Kansas  from 
about  April  1,  1904,  and  during  a  portion  of  tba 
time  from  March  1,  1901,  to  April  1,  1904,  said 
Jeptha  Ryan  was  absent  from  the  state  and  In 
the  state  of  Arizona. 

"Seventeenth.  Of  tbe  children  and  devisees  of 
Matthew  Ryan,  Sr.,  Matthew  Ryan,  Jr.,  is  dead, 
leaving  as  his  heirs,  devisees  under  said  will, 
Ann  P.  Peek,  Grace  M.  Burr,  Mary  L.  Dreschel, 
and  Clarence  P.  Ryan.  All  said  living  persons, 
and  also  Thomas  Ryan,  son  and  devisee  of  Mat- 
thew Ryan,  and  his  children,  Catherine  S.  and 
Thomas  C.  Ryan,  all  defendants  herein,  and 
likewise  devisees  of  Matthew  Ryan,  Sr.,  have 
been  at  all  times  residents  of  and  present  in  the 
state  of  Kansas." 

[1]  Tlie  defendants  contend  that  tbe  action 
against  the  estate  of  Matthew  Ryan,  Sr.,  is 
barred  by  tbe  three-year  statute  of  limita- 
tions, because  tbe  Leavenworth  Coal  Com- 
pany suspended  business  on  March  28,  1900, 
leaving  debts  unpaid,  and  never  resumed  busi- 
ness thereafter;  and  this  action  was  not 
commenced  within  the  three  years  after  the 
expiration  of  the  first  year  of  such  suspen- 
sion of  business.  The  plaintiff,  to  avoid  this 
bar,  claims  that  "debts  unpaid"  (Gen.  Stat 
1889,  i  1204)  do  not  Include  claims  for  un- 
liquidated damages  arising  out  of  tort  As- 
suming that  the  expression  "debts  unpaid" 
Includes  the  claim  of  these  plaintiffs,  was 
this  action  barred  by  the  statute  of  limita- 
tions at  the  time  It  was  commenced?  Tbe  ac- 
tions which  entered  Into  the  Judgment  upon 
which  this  action  Is  based  were  commenced 
January  4,  1889,  and  March  30,  1900.  re- 
spectively. The  Leavenworth  Coal  Company 
ceased  to  do  business  In  March  or  April,  1900. 
Section  1200  of  tbe  General  S^«*utes  of  1889 
provided  that  a  corporatloc  anall  be  deemed 


to  be  dissolved  for  the  purpose  of  enabling 
any  creditors  of  such  corporation  to  prosecute 
suits  a'grainst  tbe  stockholders  thereof  to 
enforce  their  Individual  liability,  If  It  be 
shown  that  such  corporation  had  suspended 
business  for  more  than  one  year.  Section 
1192  of  the  General  Statutes  of  1889  reads 
as  follows: 

"If  any  execution  shall  have  been  issued 
against  the  property  or  effects  of  a  corporation, 
except  a  railway  or  a  religious  or  charitable  cor- 
poration, and  there  cannot  be  found  any  proper- 
ty whereon  to  levy  suck  execution,  then  execu- 
tion may  be  issued  against  any  of  the  stockhold- 
ers,  to  an  extent  equal  in  amount  to  the  amount 
of  stock  by  him  or  her  owned,  together  with  any 
amount  unpaid  thereon;  but  no  execution  shall 
issue  against  any  stockholder,  except  upon  an  or- 
der of  the  court  in  which  the  action,  suit  or  oth- 
er proceeding  shall  have  been  brought  or  insti- 
tuted, made  upon  motion  in  open  court,  after 
reasonable  notice  in  writing  to  the  person  or  per- 
sons sought  to  be  charged ;  and,  upon  such  mo- 
tion, such  court  may  onier  execution  to  issue  ac- 
cordingly ;  or  the  plaintiff  in  the  execution  may 
proceed  by  action  to  charge  the  stockholders 
with  tbe  amount  of  his  judgment" 

This  action  was  brought  under  this  sec- 
tion. 

"Under  section  44,  chapter  23,  General  Stat- 
utes of  1889,  a  right  of  action  accrues  in  favor 
of  the  creditors  of  a  corporation  and  against 
its  stocliholders  npon  the  occurrence  of  its  dis- 
solution. Tbe  liability  of  such  stockholders  un- 
der this  section,  and  also  under  section  32  of 
the  same  chapter,  is  one  created  by  statute,  the 
period  for  the  enforcement  of  which  is  three 
years;  and  the  creditor  cannot  extend  such  pe- 
riod by  proceeding  under  said  section  32  to  ol>- 
tain  judgment  against  the  dissolved  corporation 
or  its  trustees  and  execution  against  the  stock- 
holders, instead  of  proceeding  by  direct  action 
against  the  latter."  CottreU  v.  Manlove,  6& 
Kan.  405.  syL,  49  Paa  519. 

In  the  case  last  quoted  from,  judgment 
was  rendered  against  the  Kansas  Commer- 
cial Mutual  Fire  Insurance  Company,  a  cor- 
poration, which  ceased  to  do  business  De- 
cember 31,  1885.  Judgment  was  rendered 
against  tbe  company  December  26,  1892,  aft- 
er protracted  litigation.  April  26,  1893,  exe- 
cution was  Issued,  and  returned  unsatisfied. 
June  14,  1893,  motions  for  leave  to  Issue  ex- 
ecutions against  the  stockholders  were  sus- 
tained. This  court  retersed  the  judgment 
sustaining  the  motions,  because  the  claim 
was  barred  by  the  statute  of  limitations. 
The  following  cases  support  the  principle  de- 
clared In  Cottrell  v.  Manlove,  and  l)ear  on 
the  question  now  under  discussion:  Sleeper 
V.  Norrls,  59  Kan.  555,  63  Pae  757 ;  Bank  v. 
King,  60  Kan.  733,  57  Fac.  952;  Brigham.T. 
Nathan,  62  Kan.  243,  62  Pac.  319;  Reming- 
ton V.  Hudson,  64  Kan.  43,  67  Pac.  636;  Mc- 
Hale  V.  Moore,  66  Kan.  267,  71  Pac  522; 
Jones  V.  Slonecker,  66  Kan.  286,  71  Pac.  673; 
West  V.  Bank,  66  Kan.  524,  72  Pac.  252,  6a 
L.  R.  A.  137,  97  Am.  St  Rep.  386 ;  McGllnchy 
V.  Bowles,  68  Kan.  190,  75  Pac.  123;  Henley 
V.  Myers,  76  Kan.  723,  732,  93  Pac.  168,  173, 
17  L.  R.  A.  (N.  S.)  779. 

[2]  Tbe  place  of  administration  of  this  es- 
tate Is  Leavenworth  county.  It  nowhere  ap- 
pears that  the  executors  or  administrators  at 
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the  estate  of  Matthew  Ryan,  Sr.,  have  been 
absent  from  the  state  of  Kansas  at  any  time 
during  the  pendency  of  these  actions!  If  the 
former  decisions  of  this  court  are  adhered  to, 
this  action  must  be  held  barred  by  the  three- 
year  statute  of  limitations,  unless  the  claim 
of  the  plaintiff  was  not  a  "debt  unpaid"  of 
the  T.ieavenwortb  Coal  Company  at  the  time 
the  company  ceased  to  do  business. 

The  petition  of  John  C.  Douglass  against 
the  coal  company  asked  for  treble  damages 
ander  section  9692  of  the  General  Statutes  of 
1909.  Judgment  was  not.  rendered  for  treble 
damages,  but  was  rendered  for  the  value  of 
the  coal  wrongfully  taken  and  converted  to 
the  coal  company's  use.  This  was  on  the 
implied  contract  of  the  company  to  pay  for 
the  coal  taken. 

The  plaintiff  presents  an  able  argument  to 
show  that  his  claim  was  not  a  "debt  unpaid," 
and  cites  numerous  authorities.  The  term 
"debt"  has  been  construed  to  Include  all 
kinds  of  obligations,  and  has  also  been  con- 
strued to  include  only  those  obligations  aris- 
ing out  of  contract,  where  the  amount  to  be 
paid  is  fixed.  The  latter  Is  the  meaning  con- 
tended for  by  the  plaintiff.  The  former  is 
the  meaning  contended  for  by  the  defendants. 
Ordinarily  the  term  "debt"  does  not  Include 
the  obligation  arising  on  account  of  a  tort 
committed ;  but  if  a  creditor  of  the  corpora- 
tion were  here  asking  that  these  words  be 
held  to  Include  the  obligation  arising  out  of 
tort,  in  order  that  he  might  recover  against 
a  stockholder,  we  would  probably  say  that 
the  term  "debt,"  as  used  In  the  statute.  In- 
cludes that  kind  of  an  obligation.  We  can- 
not very  well  extend  the  meaning  of  the 
words  "debts  unpaid"  to  Include  damages 
arising  out  of  tort,  for  the  purpose  of  giving 
relief  to  those  who  seek  to  enforce  claims  for 
snob  damages  against  the  stockholders  of  a 
corporation,  and  then  say  that  "debts  un- 
paid" do  not  include  the  obligation  arising 
ont  of  the  Implied  contract  of  the  Leaven- 
worth Coal  Company  to  pay  for  the  coal 
wrongfully  taken  from  the  land  of  John  C 
Douglass,  in  order  to  allow  his  personal  rep- 
resentative to  avoid  the  statute  of  limita- 
tions in  his  effort  to  enforce  payment  of  the 
claim  against  the  stockholders  of  the  coal 
company.  The  constitutional  provision  con- 
cerning the  liability  of  stockholders  uses  the 
expression  "dues  from  corporations."  Hen- 
ley V.  Myers,  76  Kan.  723,  731,  93  Paa  168, 
178, 17  li.  R.  A.  (N.  S.)  779.  closely  approadi- 
es  the  question  under  consideration.  In  that 
case,  the  claim  against  the  corporation  was 
for  a  tort,  and  the  question  presented  was 
whether  or  not  the  statute  protected  the 
owner  of  a  judgment  founded  on  tort,  as  well 
as  claimants  whose  demands  originated  in 
contract.  The  court  held  the  stockholder  li- 
able through  receiver's  proceedings,  on  a 
Judgment  for  a  tort  committed  by  the  corpo- 
ration. We  quote  from  Carver  v.  Bralntree 
Manufacturing  Co.,  2  Story,  432,  Fed.  Cas. 
No.  2,485: 


"The  defendants  were  created  a  corporation  by 
the  statute  of  Massacbusetta  of  tbe  14tb  of 
June,  1828,  and  were,  of  course,  made  subject 
to  all  the  liabilities  and  lequirementa  of  Gen. 
St  1821,  c.  28,  •  •  •  respecting  the  lia- 
bilities of  manufactnring  corporatinns.  That 
statute  provides  'that  every  person,  who  shall  be- 
come a  member  of  any  manufacturing  corpora- 
tion  which  may  be  hereafter  established  in  this 
commonwealth,  shall  be  liable  in  his  individual 
capacity  for  all  debts  contracted  during  the  time 
of  bis  continuing  a  member  of  such  corporation.' 
The  question  turns,  therefore,  upon  the  meaning 
of  the  words  'debts  contracted,'  in  tbe  statute. 
Do  they  mean  literally  and  strictly  such  debts  aa 
are  due  and  payable  in  money,  ex  contractu,  by 
the  positive  or  implied  engagements  of  the  cor- 
poration, and  resolve  themselves  into  liquidated 
or  determinate  sums  of  money,  due  as  debts, 
*  *  *  or  do  they  extend  to  all  legal  liabilities 
incurred  by  the  corporation,  and  which,  when 
fixed  by  a  judgment,  or  award,  or  otherwise,  are 
debts  of  the  corporation?  And  if  the  latter  be 
tbe  true  meaning  then  does  the  statute  liability 
exist  only  from  Uie  time  when  it  becomes  an  as- 
certained debt  of  the  corporation,  or  does  it  re- 
late back  to  the  origin  of  the  Uability,  and  bind 
the  corporators  from  that  time?"  2  Story,  447, 
448,  Fed.  Cas.  No.  2,485. 

"Suppose  such  an  insolvent  corporation  shoald 
unlawfully,  under  an  unfounded  claim  of  right, 
convert  100  or  1,000  bales  of  cotton  belonging  to 
a  third  person,  we  see  that  the  mischief  could 
be  redressed  only  by  an  action  of  trover  for  un- 
liquidated damages ;  and  if  tbe  individual  corpo- 
rators were  not  liable  therefor,  after  an  nnaatis- 
Bed  jadgment,  the  statute  would  t>e  little  more 
than  a  delusion.  If,  on  the  other  hand,  we 
should  construe  the  statute  broadly  as  a  leme- 
dlal  statute,  and  give  tbe  word  'debts,'  a  mean- 
ing, not  unusual,  as  equivalent  to  'dues,'  and 
to  the  word  'contracted'  a  meaning,  whidi, 
though  more  remote,  is  still  legitimate,  as  equiv- 
alent to  'incurred,'  so  that  the  phrase,  'debts 
contracted,'  in  this  sense  would  be  equivalent  to 
'dues  owing'  or  'liabilities  incurred,'  the  statute 
would  attain  all  the  objects  for  which  it  seems 
designed."    2  Story,  449,  Fed.  Cas.  No.  2,483. 

"I  follow  out  tbe  doctrine  of  the  case  of 
Mill-Dam  Foundry  v.  Hovey,  21  Pick.  (Mass.) 
465,  which,  as  far  as  it  goes,  disclaims  tbe  in- 
terpretation of  the  word  'debt  as  limited  to  con- 
tracts for  the  payment  of  determinate  sums  of 
money.  Passing  that  line,  it  does  not  seem  to 
me  easy  to  say  tibat  if  cases  of  unliquidated  dam- 
ages may  be  treated  as  debts,  because  they  end 
in  the  ascertainment  of  a  fixed  sum  of  money, 
that  we  are  at  liberty  to  say  that  the  doctrine  is 
not  equally  applicable  to  all  cases  of  nnliquidat- 
ed  damages,  whether  arising  ex  contractu  or  ex 
delicto.  If  ultimately  it  ends  in  a  debt,  as  a 
judgment  for  damages  doea,  that  case  asserts 
that  its  character  as  a  debt  relates  back  to  its 
origin."    2  Story,  451. 

W3ien  this  case  was  first  before  this  court 
(Douglass  V.  Loftus,  Adm'x,  85  Kan.  720,  119 
Pac.  74,  Ann.  Cas.  191SA,  378),  It  was  held 
that  the  claim  of  the  plaintiff,  John  G.  Doug- 
lass, was  80  far  contractual  as  to  bring  the 
Judgment  within  the  protection  of  the  provi- 
sions of  the  federal  Constitution  against 
legislation  Impairing  the  obligation  of  a  con- 
tract 

We  are  of  the  opinion  that  the  claim  of 
John  C.  Douglass  was  a  "debt  unpaid,"  with- 
in the  meaning  of  section  1204,  General  Stat- 
utes of  1889,  and  that  the  right  of  tbe  plain- 
tiff to  proceed  against  the  estate  of  Matthew 
Ryan,  Sr.,  as  a  stockholder  of  the  Leaven- 
wortli  Coal  Company,   was  bailed   by   the 
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three-year  statute  of  Umltatlona,  at  the  oom- 
mencement  of  this  action. 

The  Jndimient  of  the  district  court  Is  re- 
w«ad.    All  the  JnstlceB  ooncorrlns. 


(BE  Kan.  lOS) 
STUBfPrF  et  aL  v.  KAECHLER  at  aL 
(No.  18378.) 
(Supreme  Court  of  Kansas.    April  Vi,  IMS.) 

fSyUahiU  ly  the  Coinrt.i 

Deeds  4=>20S— Demvebt— Btidbnck. 

A  finding  of  fact  that  certain  deeds  of  real 
estate  were  delivered  by  the  grantor  approved 
on  the  authority  of  the  decision  in  the  case  of 
Xoung  V.  McWUUams,  75  Kan.  243,  89  Faa  12, 
and  authorities  there  cited. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SI  625-632;  Dec  Dig.  «=>208.] 

Appeal  from  District  Court,  Johnson 
County. 

Action  Iqr  Tabitba  Stumpff  and  others 
against  Llzele  Kaechler  and  others.  From 
judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

J.  W.  Parlter  and  0.  O.  Hoge,  both  of 
Olatbe,  for  appellants.  McAnany  &  Alden, 
of  Kansas  City,  and  Utae  &  Uttle^  of 
Olatbe,  for  appdlees. 

BURCH,  J.  The  action  was  one  for  the 
partition  of  land  among  the  heirs  of  Irvin 
0>ker,  deceased.  Before  his  death  Irrln 
Coker  made  deeds  of  the  real  estate  in  ques- 
tion, wbicb  were  not  satisfactory  to  some  of 
his  children.  Tbe  claim  was  the  deeds  were 
not  delivered,  and  hence  that  title  passed  to 
the  heirs,  according  to  the  statute  of  de- 
scents and  distributions.  The  court  stated, 
«mong  others,  the  following  findings  of  fact 
4Uid  conclusions  ot  law: 

"Irvin  Coker  was  the  owner  of  the  80  acres 
■described  in  plaintiffs'  petition,  and  lived  upon 
the  same  for  many  years.  Said  Coker  died 
November  2,  1913.  Some  time  in  August,  1913, 
said  Irvin  Coker  made  a  will  In  which  he  di- 
vided up  the  land  in  question,  giving  certain 
specified  portions  to  his  various  heirs.  In  Oc- 
tober, 1913,  said  Coker  became  dissatisfied  with 
-the  will  and  consulted  with  Dr.  CSiase  as  to 
what  was  the  iMst  method  to  pursue  in  view 
-of  the  way  he  desired  to  dispoee  of  his  prop- 
-erty,  and  Dr.  Chase  advised  Irvin  Ooker  to 
make  deeds.  In  said  talk  said  Coker  also  stated 
that  he  wanted  his  son  Charles  to  have  the  ten 
acres  with  the  buildings  npon  It,  and  that  he 
wanted  Lizzie  (meaning  liszie  Kaechler)  to 
have  one  of  the  best  ten  acres.  The  will  which 
said  Coker  had  drawn  provided  that  these  two 
should  have  larger  portions  than  certain  other 
ones  of  his  children.  On  October  16,  1913,  said 
Irvin  Coker  called  in  E.  F.  Kizer,  a  notary 
public,  and  requested  him  to  draw  deeds,  and 
tmder  the  direction  and  at  the  request  of  Irvin 
Coker  said  Kizer  drew  nine  deeds,  which  were 
-executed  by  the  said  Irvin  Coker  and  acknowl- 
edged before  the  said  Kiser.  Said  deeds  cov- 
ered the  entire  tract  of  land  owned  by  said 
Coker.  After  the  deeds  were  executed  and  ac- 
knowledged, said  E.  F.  Kiser,  the  notary  pub- 


lic, asked  Irvin  Coker  what  be  should  do  with 
the  deeds,  and  said  Coker  replied,  'Give  them 
to  Charlie,  and  he  to  take  care  of  them  and 
hand  thein  to  them  at  my  death.'  Irvin  Coker's 
son  Charles  was  present  at  the  time  that  Irvin 
Coker  made  this  remark,  and  at  this  time  said 
Kiser  put  the  deeds  in  an  envelope  and  handed 
them  to  Charlie.  Charles  Coker  took  the  deeds 
and  kept  them  in  his  personal  possession  for 
several  days,  and  then  went  to  the  bank  at 
Shawnee,  rented  a  box  in  the  bank,  and  placed 
said  deeds  in  the  bank,  where  they  remained 
until  the  death  of  Irvin  Coker.  After  the  death 
of  Irvin  Coker,  Charles  Coker  went  to  the  l>ank, 
took  out  a  part  of  the  deeds,  retained  his  own 
deed,  and  bad  the  same  recorded  in  the  office  of 
the  register  of  deeds  of  Johnson  county,  Kan., 
and  delivered  three  of  the  deeds  direct  to  the 
grantees  named  therein,  and  gave  the  five  re- 
mnining  deeds  to  the  cashier  of  the  bonk  and 
directed  him  to  notify  the  grantees  to  come  and 
get  them.  Said  five  deeds  have  ever  since  been 
retained  by  the  caRbier  of  said  iMmk.  I  find  that 
it  was  the  intention  of  Irvin  Coker,  at  the 
time  said  deeds  were  made,  to  divide  bis  real 
estate  as  the  same  was  described  and  conveyed 
in  the  said  deeds,  and  that  he  intended  to  con- 
vey the  respective  portions  of  his  estate  as 
provided  in  said  deeds  and  make  delivery  there- 
of. I  conclude  that  the  deeds  to  the  four  con- 
testing defendants  were  legally  delivered." 

It  has  been  declared  many  times  by  this 
court  that  the  question  of  delivery  Is  one  of 
intention,  to  be  determined  from  all  the  facts 
and  circumstances.  The  trial  court  Is  re- 
quired to  draw  the  inference,  and  its  con- 
clusions wlU  not  be  disturbed,  unless  man- 
ifestly wrong.  In  this  case  a  will  which 
could  take  effect  only  after  death  was  de- 
stroyed and  deeds  capable  of  taking  effect 
at  once  were  substituted  as  a  means  of  dis- 
tributing the  grantor's  land.  The  deeds  were 
ordinary  warranty  deeds,  containing  a  pres- 
ent grant,  but  reserving  to  the  grantor  pos- 
session and  control  so  long  as  he  might  live. 
This  reservation  was  meaningless,  unless 
title  vested  at  once  In  the  grantees.  The 
gr&ntor  directed  the  notary,  who  prepared  the 
deeds,  to  give  them  to  a  third  person,  so  far 
as  eight  of  the  deeds  were  concerned,  and 
it  is  clear  that  the  nine  deeds  were  to  be 
treated  alike.  This  delivery  was  uncondi- 
tional, BO  far  as  it  related,  to  the  grantor's 
control  of  the  instruments.  They  were  not 
to  be  placed  with  the  grantor's  other  papers 
<Nr  to  be  retained  within  bis  dominion,  or  to 
be  taken  care  of  for  him.  Nothing  whatever 
was  said  Indicating  a  right  to  recall  the  in- 
struments, and  the  depositary  was  expressly 
directed  to  deliver  them  to  the  grantees  at  a 
specified  time.  After  the  deeds  passed  out  of 
the  grantor's  possession,  he  neither  claimed 
nor  exercised  any  right  to  them.  The  result 
\a  the  grantor's  words  and  acts  show  a  pur- 
pose to  divest  himself  of  title,  and  are  In- 
consistent with  any  other  intention.  Young 
T.  McVVUliams,  75  Kan.  243.  89  Pac.  12,  and 
authorities  cited  in  the  opinion. 

The  Judgmenl  of  the  district  court  la  af- 
firmed.    All  the  Justices  concurring. 
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WATKINS  T.  BOARD  OF  COM'RS  OF 

HARPER  COUNTY.     (No.  19403.) 

(Sopreme  Court  of  Kansas.     April  10,  1915.) 

(Syllabut  hv  the  Oourt.) 

1.  Bbidoes  ®=>46— Notice  or  Defect— Pboof 
— Action  Aoainst  CouNTy. 

Actual  notice  to  an  officer  of  a  defect  in 
•  bridge  or  highway,  essential  to  recovery 
against  the  county  for  an  iojary  and  loss  re- 
suiting  from  the  defect,  may  be  established  by 
circumstantial  evidence  alone  or  by  such  evi- 
dence taken  in  connection  with  that  which  is 
direct  or  positive. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  {§  108,  110-122;   Dec  Dig.  9=46.] 

2.  Bbidoes  ®=>4<3— Knowledge  or  Defect— 

QUE.STION   foe  JUBT. 

While  the  officer  who  had  inspected  the 
bridge  a  number  of  times  denied  that  he  had 
ever  seen  or  known  of  the  defects  in  the  bridge, 
there  was  testimony  which  tended  to  show  that 
the  defects  were  obvious  and  had  existed  a  long 
time,  and  this  other  testimony  is  held  to  be 
sufficient  to  take  the  question  whether  or  not 
the  officer  had  actual  knowledge  of  the  defective 
condition  which  caused  the  injury  to  the  jury 
and  to  defeat  a  demurrer  to  plaintiff's  evidence. 
[Ed.  Note. — For  other  cases,  see  Bridges, 
Cent.  Dig.  iS  108,  110-122;    Dec  Dig.  «=»l6.] 

Appeal  from  District  (?ourt.  Harper  County. 

Action  by  Lena  B.  Watkins  against  the 
Board  of  County  Commissioners  of  Harper 
County.  From  Judgment  for  defendant 
plaintiff  appeals.  Reversed  and  remanded 
for  nevr  trial. 

George  E.  McMahon,  of  Anthony,  for  ap- 
pellant. Donald  Muir,  of  Anthony,  for  ap- 
pellee. 

JOHNSTON,  C.  J.  Did  the  trial  court 
rightly  sustain  the  demurrer  to  plalntifTs  ev- 
idence? Is  the  single  question  for  decision  on 
this  appeal. 

L«na  B.  Wntklns  brought  this  action 
against  the  board  of  county  commissioners 
of  Harper  county  to  recover  damages  for  In- 
juries sustained  by  ber  by  reason  of  a  de- 
fective bridge  upon  a  certain  highway  and 
spanning  a  stream  commonly  known  as  BluS 
creek.  She  alleged  that  the  bridge  was  neg- 
ligently permitted  to  be  out  of  repair,  and 
that  there  were  holes  In  the  floor  of  the 
bridge  large  enough  for  a  horse's  foot  to  pass 
through;  that  the  chairman  of  the  board  of 
county  commissioners  bad  personal  knowl- 
edge and  notice  of  the  condlton  of  the  bridge 
for  more  than  five  days  prior  to  August  9, 
1912;  and  that  while  driving  across  the 
bridge  on  August  9,  1912,  the  horse  she  was 
driving  stepped  into  one  of  the  boles,  became 
frightened,  and  in  its  efforts  to  extricate  it- 
self jumped  and  plunged,  throwing  plaintiff 
ugalnnt  the  dashboard  of  the  buggy  with 
great  force  and  causing  severe  injuries.  She 
alleged,  also,  that  she  had  speut  $1,500  for 
doctor  and  surgeon  bills  and  hospital  fees 
and  was  damaged  in  the  sum  of  $10,000,  and, 
further,  that  the  injuries  were  caused  with- 
out contributory  negligence  on  her  part.    De- 


fendant answered  by  general  denial  and  al- 
leged contributory  negligence.  The  court 
sustained  a  demurrer  to  plaintiff's  evidence 
and  overruled  ber  motion  for  a  new  trial. 
She  appeals,  and  Insists  that  actual  notice  to 
the  chairman  of  the  board  was  shown. 

[1]  There  Is  testimony  that  the  plaintiff 
was  Injured  because  of  a  defective  floor  in 
the  county  bridge  where  the  accident  occur- 
red, and  that  this  defect  has  existed  for  sev- 
eral months  before  the  Injury,  and,  if  there 
was  testimony  that  the  chairman  of  the 
county  board  had  actual  notice  of  the  de- 
fective and  dangerous  condition  of  the  bridge 
at  least  five  days  before  the  Injury  was  suf- 
fered, the  case  should  have  been  submitted 
to  the  Jury.  Defendant  is  correct  In  its  con- 
tention that  the  county  cannot  be  held  liable 
unless  the  chairman  of  the  board  had  actual, 
personal  notice  of  the  defect  which  caused 
the  Injury.  In  a  number  of  cases  it  has  been 
held  that  what  is  called  constructive  notice 
of  the  defect  is  not  sufficient  to  bind  the 
county  and  form  a  basis  for  a  liability 
against  it.  Murray  v.  Woodson  County,  68 
Kan.  1,  48  Pac.  554;  McFarland  v.  Emporia 
Tp.,  69  Kaa  668,  63  Pac.  864 ;  Hari  ▼.  Ohio 
Township,  62  Kan.  315,  62  Pac  1010;  Parr 
▼.  Shawnee  County,  70  Kan.  Ill,  78  Pac.  449. 
"Constructive  notice"  is  that  which  is  imput- 
ed by  law  to  a  person  although  ho  may  have 
no  personal  Information  or  actual  knowledge 
of  the  prior  fact;  but  the  decisions  holding 
that  constructive  notice  to  the  ofiJcer  of  de- 
fects in  highways  and  bridges  is  Insufficient 
do  not  hold  that  actual,  personal  notice  may 
not  be  shown  by  other  testimony  than  the 
admissions  of  the  officer  or  direct  proof  that 
knowledge  of  the  defect  was  communicated 
to  him.  Actual  knowledge  of  the  defect,  like 
any  other  fact,  may  be  established  by  cir- 
cumstantial evidence;  that  is,  it  may  be 
shown  by  a  number  of  minor  facts  obtained 
from  several  witnesses  and  sources  which  are 
so  related  and  linked  together  as  to  warrant 
the  Inference  that  the  officer  had  actual 
knowledge  of  the  defect  Railway  Ca  r. 
Wood,  66  Kan.  613,  72  Pac  215;  Hasbmao 
r.  Gas  Co.,  83  Kan.  328,  lU  Pac  468. 

[2]  It  Is  enough  if  circumstances  are- 
shown  which  of  their  own  force  establish 
prima  facie  that  the  officer  bad  actual  knowl- 
edge of  the  defect  and  of  Its  dangerous  <diar- 
acter.  The  fact  is  to  be  Inferred  frim  th» 
evidence  whether  It  be  directly  or  circum- 
stantially proven.  When  positive  evldenoe 
Is  produced  that  Information  was  communi- 
cated to  the  officer,  the  court  then  Infera 
that  be  had  actual  knowledge  of  the  fact, 
and,  likewise,  when  circumstances  are  proven 
which  of  themselves  or  In  connection  with  di- 
rect evidence  warrants  the  Inference  of  ac- 
tual knowledge  by  the  officer,  that  fact  is  In- 
ferred by  the  court.  If  the  circumstances 
proven,  either  by  themselves  or  together  with 
some  direct  evidence,  afford  a  fair  and  rea- 
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Bonable  Inference  of  actual  knowledge  by 
the  officer  of  the  defective  and  dangerous 
condition  of  the  bridge,  they  should  have 
been  submitted  to  the  consideration  of  the 
Jnry,  upon  whom  the  duty  devolved  of  draw- 
ing inferences  and  settling  the  disputed  ques- 
tion whether  the  officer  in  fact  had  actual 
knowledge.  The  testimony  was  abundant 
that  the  floor  of  the  bridge  was  badly  worn 
and  broken,  especially  where  the  wheels  of 
vehicles  tracked  across  It  Taylor,  a  road 
overseer,  testified  that  in  the  spring  of  1012 
the  floor  of  the  bridge  was  worn  thin  and 
needed  new  planks,  that  he  found  holes  In 
the  bridge  and  fastened  patches  over  them 
with  tenpenny  nails,  and  one  hole  he  patched 
with  a  piece  of  a  pine  box  which  was  only 
half  an  Inch  thick.  Another  witness,  named 
Tucker,  testified  that  for  several  months  pre- 
ceding the  accident  he  frequently  passed  over 
the  bridge,  much  of  the  time  as  often  as  once 
or  twice  a  day,  and  that  the  floor  was  In 
bad  condition;  there  were  "holes  here  and 
holes  there."  These  holes  were  patched  a 
number  of  times,  and  some  of  the  patches 
stayed  on  a  week,  and  some  of  them  only 
two  or  three  days.  In  the  latter  part  of 
July  and  the  early  part  of  August,  he  observ- 
ed that  the  patches  were  ofC,  and  at  one  time 
he  Informed  one  of  the  county  commission- 
ers that  the  bridge  was  In  a  dangerous  con- 
dition and  that  some  one  was  liable  to  break 
through  and  get  hurt,  and  he  stated  that 
new  planks  were  placed  in  the  bridge  shortly 
after  the  accident  A  witness  named  bounce 
testified  that  he  crossed  the  bridge  often  and 
twice  a  day  during  July,  that  he  saw  many 
holes  in  the  floor,  and  In  some  places  half  of 
a  plank  was  broken  off.  Mingle,  who  had 
lived  in  the  vicinity  for  28  years,  testified 
that  he  crossed  the  bridge  often,  that  some 
of  the  planks  were  worn  out  and  some  of 
them  partially  worn.  He  noticed  particular- 
ly that  these  defects  existed  In  June  and  Ju- 
ly preceding  the  accident.  A  witness  named 
Watkins  stated  that  he  passed  over  the  bridge 
once  or  twice  a  week  during  the  summer,  and 
noticed  defects  In  the  floor  of  the  bridge, 
and,  further,  that  after  the  accident  the 
bridge  was  repaired  by  taking  out  four-fifths 
of  the  old  planks  and  substituting  new  ones. 
Another  witness,  named  MtHtin,  stated  that 
his  horse  broke  through  the  floor  of  the 
bridge  on  August  7th,  and  that  he  had  ob- 
served a  board  sticking  in  a  hole  to  warn 
people  of  the  danger.  The  plaintiff  stated 
that  in  driving  over  the  bridge  she  found  a 
hole  on  each  side  of  the  driveway,  and  that 
in  trying  to  guide  the  horse  so  as  to  avoid 
one  the  horse  broke  through  into  another, 
causing  the  injury.  The  chairman  of  the 
board  testified  that  he  bad  Inspected  the 
bridge  thr«>e  or  four  times  during  the  spring 
and  summer  of  1912,  but  did  not  recall  that 


he  saw  any  holes  in  the  bridge.  He  stated, 
however,  that  be  had  looked  at  so  many 
bridges  that  he  could  not  remember  definite- 
ly the  holes  or  defects  that  he  had  seen  in 
them.  He  further  stated  that,  If  there  were 
any  holes  In  the  bridge,  he  undoubtedly  saw 
them  and  ordered  them  to  be  repaired.  He 
admitted  that  there  might  have  been  holes  in 
It  at  the  time  he  Inspected  it  but  as  he  bad 
Inspected  so  many  bridges  he  could  not  re- 
member the  exact  condition  of  any  one  of 
them.  He  further  said  that  be  could  not  re- 
member whether  there  were  any  patched 
holes  in  the  bridge,  or  whether  it  was  patch- 
ed or  not;  but  he  stated  that  there  might 
have  been  holes  in  the  bridge,  and  if  the 
holes  were  there  he  undoubtedly  saw  them. 

It  was  hot  incumbent  on  the  plaintiff  to 
show  that  the  officer  had  knowledge  of  any 
particular  hole  In  the  bridge  and  that  plain- 
tiff's horse  stepped  Into  that  hole.  It  is 
enough  if  he  had  actual  notice  that  the  floor 
of  the  bridge  was  defective  and  dangerous 
as  long  as  five  days  before  the  injury  was 
sustained.  It  appears  that  the  greater  part 
of  the  floor  was  obviously  defective,  as  it 
was  necessary  to  replace  about  four-fifths  of 
the  planks  in  the  floor.  The  holes  and  bro- 
ken planks  were  so  numerous  and  manifest 
and  had  existed  for  so  long  a  time  that  no- 
tice of  it  was  almost  inescapable  to  any  one 
passing  over  it  who  had  possession  of  his 
senses.  While  the  chairman  stated  that  he 
did  not .  remember  seeing  the  defects,  he 
frankly  admitted  that  if  they  were  there  he 
did  see  them.  From  the  evidence  no  one 
can  doubt  their  existence.  The  chairman  did 
inspect  the  bridge  a  number  of  times,  and 
these  conspicuous  defects  must  hare  been 
staring  him  In  the  face  at  each  inspection, 
whether  It  was  a  careful  or  a  cursory  one. 
In  the  recent  case  of  Abbott  v.  Wyandotte 

County,  »4  Kan. ,  146  Pac.  998,  the  officer 

denied  that  he  ever  saw  or  knew  of  certain 
defects  in  a  bridge,  but  other  testimony  made 
it  clear  that  he  bad  passed  over  it  frequent- 
ly, bad  examined  and  inspected  It  and  he 
appeared  to  know  substantially  everything 
about  the  bridge  except  an  obvious  defect 
Notwithstanding  the  strictness  of  the  rule 
requiring  actual  notice  to  the  officer,  it  was 
held  that  the  testimony  was  sufficient  to  go 
to  the  Jury  on  the  question  of  notice,  and  suf- 
ficient also,  to  uphold  a  verdict  against  the 
defendant  So  here,  it  must  be  held  that 
there  was  material  testimony  tending  to  show 
that  the  chairman  of  the  board  bad  actual 
knowledge  of  the  defective  floor,  and  there- 
fore the  question  should  have  been  submitted 
to  the  Jury. 

The  Judgment  of  the  district  court  is  r» 
versed,  and  the  cause  remanded  for  a  nei« 
trial    All  the  Justices  concurring. 
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•96  Kan.  229) 

COIUs'WELL  T.  HOSS,  Sheriff,  et  aL 

(No.  19433.) 

(Supreme  Conrt  of  Kansas.    April  10,  1915.) 

(SvUabn*  by  th9  Vourt.J 

X  Ghaitel  Mobtqaobs  «=»247— Takiko  New 
MoBTOAQK— KrrBcr— RiQuxa  against  Pus- 
chaser.  ' 
Wliere  tlie  holder  of  a  chattel  mortgage, 
having  no  knowledge  of  any  intervening  change 
in  the  title,  lends  to  the  mortgagor  an  addition- 
al sum,  taking  a  new  mortgage  for  the  total 
amount  on  the  same  and  other  property,  and  re- 
leasing the  first  mortgage  on  the  record,  he  is 
not  thereby  necessarily  precluded  from  relying 
upon  the  lien  of  the  first  mortgage,  as  against 
one  who  purchased  an  interest  in  the  property 
from  the  mortgagor  while  the  first  mortgage  was 
of  record  and  unreleased.' 

[£d.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  i|  508,  6X3^,  614;  Dec  Dig. 
<S=»247.] 

2.  New  TBiai.  ^3132— Heabino  on  MonoK— 

Pboduction  op  Evidence. 

The  requirement  of  the  statute  that,  where 
a  new  U^al  is  asked  on  account  of  the  exduslon 
of  evidence,  the  excluded  evidence  shall  be  pro- 
duced at  the  hearing  of  the  motion  does  not  ap- 
ply where  the  evidence  in  question  had  at  one 
time  been  allowed  to  go  before  the  jury,  and 
was  afterward  withdrawn  from  their  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |f  273-275;   Dec.  Dig.  «s>132.] 

Appeal  from  District  Court,  Bntler  County. 

Action  by  W.  H.  Cornwell  against  W.  W. 
Moss,  as  SberifT,  and  others.  From  Judgment 
for  plaintiff,  defendants  api)eal.  Reversed 
and  remanded  for  new  trial. 

Hamilton  &  Leydig,  of  El  Dorado,  for  ap- 
pellants. Leiand,  Qeddes  tc  Ralston,  of  El 
Dorado,  for  appellee. 

MASON,  J.  W.  H.  Cornwell  brought  re- 
plevin against  the  Farmers'  ft  Merchants' 
National  Bank  of  El  Dorado  and  otbers  for 
the  recovery  of  live  stock  which  they  bad 
taken  from  his  possession  under  color  of  a 
chattel  mortgage  given  to  the  bank  by  C.  C. 
Phillips.  The  Jury  found  that  the  plaintltf 
owned  a  half  Interest  In  the  property,  and  a 
Judgment  was  rendered  accordingly,  from 
which  the  defendants  appeal. 

Evidence  introduced 'by  the  plaintiff.  Corn- 
well,  tended  to  show  these  facts:  In  1910 
Cornwell  occupied  a  farm  owned  by  Phillips 
under  an  arrangement  between  them  for  its 
operation  on  shares,  one  feature  of  their 
agreemeiit  being  that  the  live  stock  and  other 
personal  property  used  on  the  place  (a  part 
of  which  was  furnished  by  each)  was  to  be 
owned  by  them  Jointly.  On  March  14,  1911, 
Phillips  sold  the  farm  and  his  half  Interest 
in  the  personal  property  to  O.  I.  Gann,  who 
arranged  with  Cornwell  that  the  business 
should  be  carried  on  under  the  same  plan  as 
that  adopted  by  Phillips  and  Cornwell.  In 
February,  1912,  the  personal  property  was 
divided,  Cornwell  paying  Gann  $400  and  re- 
taining all  the  property  except  four  mules, 
two  of  which  he  afterwards  bought  back.    In 


May,  1912,  representatives  of  the  bank  took 
most  of  the  live  stock  on  the  place,  claiming 
It  under  a  cbattdl  mortgage  for  $884.25  exe- 
cuted by  Phillips  on  March  29,  1011. 

The  plalntllf  brought  this  action  to  recover 
the  property  taken  by  the  bank,  contending, 
as  Indicated  by  the  foregoing  statement,  that 
he  was  the  owner  of  a  half  interest  by  virtue 
of  bis  original  agreement  with  PbilUpa,  and 
had  acquired  the  otlier  half  interest  from 
Gann,  who  had  bought  It  from  Phillips  be- 
fore the  chattel  mortgage  was  executed.  The 
defendants  maintain  that  the  agreement  t>e- 
tween  Phillips  and  Cornwell  was  In  fact  that 
Cornwell  was  to  receive  half  of  tbe  proceeds 
of  the  place,  but  that  Phillips  was  the  sole 
owner  of  the  stock ;  and  they  also  attack  the 
good  faith  of  the  transfers  from  Phillips  to 
Gann  and  from  Gann  to  ComwelL  The  Jury 
may  have  found  that  Comwdl  originally 
owned  half  of  the  stock,  but  have  discredited 
Ills  story  as  to  acquiring  the  other  half 
through  Gann,  or  they  may  have  found  that 
originally  he  had  no  title,  but  that  he  ac- 
quired from  Gann  a  halt  Interest  which  Gann 
had  purchased  from  Phillips.  The  defend- 
ants assert  that  the  evidence  concltisiv^ 
showed  that  the  agreement  between  PhUllps 
and  Cornwall  was  that  Cornwell  was  to  have 
an  Interest  only  in  the  proceeds  of  the  busi- 
ness. There  was  testimony  to  that  effect. 
Indeed  Cornwell  himself  so  described  the  ar- 
rangement in  one  part  of  his  testimony.  But 
at  another  time  he  said,  in  describing  the 
agreement  made  between  them  with  regard 
to  the  property  placed  on  the  farm:  "We 
were  each  to  own  It  as  a  partner,  each  one 
of  us  to  own  a  half  Interest  in  the  proper- 
ty." The  conclusion  to  be  drawn  from  his 
different  statements  was  for  the  Jury.  Ackei 
V.  Norman,  72  Kan.  586,  84  Pac.  631. 

The  amount  allowed  by  the  Jury  and  con- 
firmed by  the  court  as  the  value  of  the  use 
of  the  property  for  the  time  (574  days)  dur- 
ing which  the  plaintiff  was  wrongfully  de- 
prived of  its  possession  exceeds  that  fixed  as 
the  value  of  the  property.  The  defendants 
Insist  that  this  is  manifestly  excessive. 
Where  the  property  detained  has  a  usable 
value  In  excess  of  the  legal  rate  of  interest, 
that  is  the  ordinary  measure  of  damages  for 
the  wrongful  detention  of  personal  property 
(34  Cyc.  1562),  and  this  rule  has  been  ap- 
plied even  where  the  amount  allowed  for  its 
use  for  a  short  time  has  greatly  exceeded  the 
value  of  the  property  itself  Yandle  v. 
Kingsbury,  17  Kan.  195,  22  Am.  Rep.  282. 

[I]  The  cashier  testified  that  on  September 
SO,  1910,  the  bank  made  a  loan  to  Phillips  of 
$600,  due  March  30,  1911,  for  which  he  gave 
a  chattel  mortgage  on  four  mules;  that  on 
November  7,  1911,  a  further  loan  of  $260  was 
made  to  him  on  his  unsecured  note ;  that  the 
note  secured  by  the  chattel  mortgage  for 
$884.25  was  given  in  renewal  of  the  two  ear- 
lier notes;  the  new  mortgage  being  made  to 
cover  the  same  four  mules  and  additional 
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property.  Two  of  tb«  mules  indaded  In  the 
flrst  mortgage  were  a  part  of  the  property 
for  which  the  plaintiff  brought  replevin.. 
When  the  later  mortgage  was  given  the  cash- 
ier attached  a  slip  to  the  earlier  one,  ac- 
knowledging Its  payment  and  directing  the 
register  of  deeds  to  satisfy  it  on  the  record. 
The  satisfaction  was  entered  of  record  on 
April  6, 1911,  the  new  mArtgage  being  record- 
ed at  the  same  time.  The- defendants  intro- 
duced this  earlier  mortgage  in  evidence,  bat 
the  court  afterward  struck  it  out,  together 
with  the  testimony  relating  to  it,  on  the 
ground  that  they  could  not  take  advantage 
of  it  in  the  present  action.  This  ruling  is 
complained  of,  the  defendants  maintaining 
that  as  the  first  mortgage  Indebtedness  was 
never  in  fact  paid,  the  later  mortgage,  to  the 
extent  that  It  covered  the  same  property  and 
debt,  is  to  be  regarded  as  a  renewal,  which 
preserved  ttie  original  lien  as  against  Phil- 
lips, the  mortgagor,  and  also  against  Gann, 
who  bought  from  Phillips  while  the  first 
mortgage  was  still  of  record,  and  against 
Comwell,  who  bought  from  Oann  after  the 
release  bad  been  entered,  but  after  the  new 
mortgage  had  been  recorded.  If  the  ruling 
was  erroneous  the  error  was  material  if  the 
Jury  found  (as  they  may  have  done)  that  the 
only  interest  Comwell  had  in  the  property 
was  what  he  acquired  from  Gann.  In  Pack- 
ard V.  Kingman  et  aL,  U  Iowa,  219,  it  was 
held  that: 

"The  taking  of  a  new  note  and  mortgage  on 
personal  property  to  secure  an  indebtedness  al- 
ready evidenced  by  a  note  and  secured  by  a 
mortage  on  the  same  property  does  not,  even 
where  the  first  note  and  mortgage  are  canceled, 
operate  to  discharge  the  lien  of  inch  first  mort- 
gage."   SyL  par.  2. 

And  this  is  doubtless  the  general  rule.  In 
the  case  dted  it  was  intimated  that  an  "ex- 
press release"  would  effect  a  discharge  (page 
225),  and  the  same  court  later  so  decided 
with  regard  to  a  real  estate  mortgage.  Sioux 
Caty  E.  S.  Co.  V.  8.  C.  &  Ia  B.  By.  Co.,  106 
Iowa,  673,  76  N.  W.  83a  See,  also,  Jones  on 
Chattel  Mortgages,  M  644,  645 ;  note,  52  Am.- 
Dec.  693.  It  is  said  that  where  a  new  real 
estate  mortgage  Is  substituted  for  an  earlier 
<Mie  which  Is  released  in  ignorance  of  tlie 
fftct  that  an  Intervening  lien  has  been  given, 
equity  will  set  aside  the  release  as  a  mistake, 
preserving  the  original  lien  against  the  inter- 
vening one.  1  Jones  on  Mortgages,  i  971.  See, 
also,  f  927a.  The  release  of  an  old  mortgage 
at  the  time  of  the  execution  of  a  new  one  is 
held  not  to  give  priority  to  an  intervening 
lien  where  the  new  security  is  defective. 
Bnssell  ▼.  Boswortb,  106  111.  App.  314.  And 
the  same  principle  might  seem  to  apply  where 
the  mortgagor  had  parted  with  his  title  be- 
fore making  the  new  mortgage.  The  dls- 
diarge  of  a  mortgage  on  the  record  obtained 
by  frand  may  be  set  aside  where  this  can  be 
done  without  injury  to  any  who  liave  ac- 
qnlred  rights  in  reliance  upon  It.  27  Cyc. 
1432 ;  7  Cyc.  75.  And  such  a  discharge  may 
to  disregarded  in  an  action  at  law  without 


the  institution  of  an  equitable  proceeding  to 
set  it  aside.  Brown  ▼.  Kofiler,  133  Mo.  App. 
494,  601,  118  S.  W.  711.  See,  also.  White  v. 
Stevenson,  144  CaL  104,  77  Paa  828;  Saint 
V.  ComwaU,  207.  Pa.  270,  56  AtL  440.  And 
a  mortgage  released  through  mistake  will  be 
reinstated  where  rights  have  not  accrued 
upon  the  strength  of  the  release.  Besette  v. 
Dennis,  decided  at  this  sitting;  27  Cyc.  1433- 
1434;  note  26  Lu  B.  A.  (N.  S.)  816;  note, 
68  L.  B.  A.  788,  796.  In  the  note  last  dted 
it  is  said: 

"Ignorance  of  the  fact  that  there  is  an  inter- 
vening mortgage  or  deed  of  tbe  premises  is  usu- 
ally sufficient  ground  in  equity  to  have  a  release 
of  a  prior  mortgage  set  aside,  where  the  inten- 
tion is  simply  to  extend  the  time,  bnt  not  to  re- 
lease the  hen.  In  such  cases  ignorance  is  held 
to  be  tbe  same  as  mistake." 

"One  of  the  most  common  mistakes  connected 
with  releases  of  mortgage  is  where  tbe  mort- 
gage is  renewed  and  the  prior  lien  released  in 
ignorance  of  an  Intervening  judgment,  attach- 
ment, mortgage  lien,  or  other  conveyance.  Ig- 
norance in  such  a  case  is  regarded  in  equity  as 
equivalent  to  a  mistake,  and  relief  will  be  grant- 
ed where  there  is  no  other  element  of  estoppeL" 

In  Christy  v.  Scott,  31  Mo.  App.  331,  337, 
the  holder  of  a  chattel  mortgage,  given  as  a 
substitute  for  an  earlier  one  which  he  had 
released  of  record,  was  allowed  to  recover 
in  replevin  against  an  intervening  mortgagee, 
the  court  saying: 

"The  mle  is  well  settled  that,  as  against  a 
party  who  has  acquired  no  intermedteta  right 
upon  tbe  faith  of  the  satisfaction  of  the  first 
mortgage,  courts  of  equity  will  restore  the  first 
mortgage,  even  after  an  entry  of  gatisfaction." 

In  a  recent  case,  where  one  having  a  mort- 
gage on  some  cotton  canceled  it  on  the  record 
and  accepted  in  its  place  a  pledge  of  ware- 
houseman's receipts  for  the  same  prc^ierty. 
It  was  held  that  he  thereby  subordinated  his 
claim  to  that  of  an  intervening  mortgage  of 
which  he  knew  at  the  time.  Farkas  v.  Third 
National  Bank,  133  Ga.  755,  758,  66  S.  E. 
926,  928  (26  L.  B.  A.  [N.  S.]  496).  Some 
stress  was  there  laid  on  the  tact  that  the 
form  of  the  security  was  changed,  but  not- 
withstanding this  the  court  added: 

"If  the  first  mortgagee  bad  accepted  the  pledge 
of  tbe  cotton  and  surrendered  bis  mortgage  for 
cancellation  in  ignorance  of  the  intervening  lien, 
equity,  in  the  absence  of  laches  or  other  disqual- 
ifying  fact,  would  restore  him  to  his  original 
position." 

One  who  acquires  an  Interest  in  personal 
property  covered  by  a  mortgage  which  is 
properly  recorded  can  derive  no  advantage 
from  the  failure  of  the  mortgagee  to  renew 
tbe  record  by  aflidavit  within  the  required 
time.  Note,  47  U  B.  A.  (N.  S.)  668.  The  sit- 
uation here  is  quite  similar.  Under  the  stat- 
ute (Gen.  Stat  1909,  i  5226)  tbe  taUnre  to 
file  the  renewal  affidavit,  so  far  as  innocent 
purchasers  are  concerned,  amounts  to  a  can- 
cellation of  the  mortgage— it  makes  it  void 
as  to  them.  Assuming  tbe  defendants  evi- 
dence to  be  true,  it  is  obvious  that  the  bank, 
when  it  took  the  new  mortgage,  knew  noth- 
ing of  the  sale  of  a  half  interest  in  the  prop- 
erty by  Phillips  to  Gann,  and  the  release  was 
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the  result  of  a  fraud  practiced  upon  it  So 
there  Is  no  difficulty  on  that  theory  In  regard- 
ing the  first  mortgage  as  still  In  existence 
as  between  Phillips  and  the  bank.  If  Gann 
gained  any  higher  right  than  Phillips,  it  was 
In  \irtue  of  the  condition  of  the  record,  and 
the  record  Is  for  the  protection  of  "subse- 
quent purchasers  and  mortgagees  In  good 
faith."  Gen.  Stat  1909,  $  5224.  Gann  was 
not  a  purchaser  subsequent  to  the'  entry  of 
the  release.  When  he  bought  the  mortgage 
was  properly  of  record.  He  expended  noth- 
ing on  the  strength  of  the  release,  and  If  It 
became  etfectlve  as  to  him  be  gained  an  ad- 
vantage for  wlilch  he  made  no  compensation 
whatever — ^he  became  the  beneficiary  of  a 
deception  practiced  upon  the  bank.  Phillips 
never  In  fact  held  a  clear  title  to  the  prop- 
erty after  be  gave  the  first  mortgage.  His 
original  indebtedness  was  never  paid,  and 
there  was  no  Interval  between  the  first  and 
second  mortgage  during  which  the  interven- 
ing claim  could  attach.  Any  priority  that 
Gann  acquired  must  have  been  due  to  the 
recording  act  and  that  is  for  the  benefit  of 
subsequent  purcliasers  in  good  faith.  Of 
course  tf  he  had  relied  on  the  release,  or  had 
been  tn  any  way  misled  by  It  to  his  prejudice, 
an  entirely  different  question  would  be  pre- 
sented. We  think  the  first  mortgage,  with  the 
testimony  regarding  it,  should  have  been  al- 
lowed to  go  to  the  jury  upon  the  issue  wheth- 
er Gann  held  title  to  the  two  mules  in  sub- 
jection to  the  bank's  first  mortgage.  Ac- 
cording to  Cornwell's  testimony  he  purchased 
a  half  Interest  in  the  property  from  Gann, 
after  the  release  of  the  first  mortgage  had 
been  filed.  At  that  time,  however,  the  later 
mortgage  was  properly  of  record,  and  it  can- 
not be  said  that  it  was  conclusively  shown 
that  Cornwell  was  a  purchaser  in  good  faith 
without  notice  of  the  real  facts  regarding 
the  two  mortgages. 

The  plaintiff  objects  to  the  consideration  of 
the  matter  just  discussed,  on  the  ground  that 
the  motion  for  a  new  trial  was  not  based  on 
error  in  striking  out  evidence.  The  motion 
alleged  "error  of  the  court  In  refusing  to 
allow  the  introduction  of  competent  evidence 
offered  by  the  defendant"  We  regard  this 
as  sufficient  to  cover  the  ruling  in  striking 
out  the  evidence  after  it  bad  been  once  ad- 
mitted. 

[2]  A  further  contention  la  made  that  the 
ruling  Is  not  subject  to  review  because  at 
the  hearing  of  the  motion  for  a  new  trial  the 
excluded  evidence  was  not  produced.  The 
purpose  of  the  requirement  that  where  the 
exclusion  of  evidence  is  relied  upon  as  a 
ground  for  a  new  trial  the  evidence  must  be 
produced  at  the  hearing  (Civ.  Code,  {  307; 
Gen.  St  1900,  $  G901)  Is  obviously  that  the 
court  may  he  advised  as  to  what  the  party 
complaining  could  have  shown  regarding  the 
matter  to  which  it  related  if  he  had  been  giv- 
en the  opportunity.  Here  the  evidence  in 
question  had  all  been  at  one  time  before  the 


jury,  the  principal  item  being  the  mortgage 
itself,  and  the  court  necessarily  had  all  the 
information  needed  in  that  respect 

The  error  referred  to  affects  only  two  of 
the  animals  in  controversy,  but  It  is  impos- 
sible to  separate  the  issues,  as  no  special 
findings  were  made.  A  new  trial  will  there- 
fore be  necessary. 

The  plaintiff  objects  to  being  taxed  with 
the  costs  of  the  abstract  in  any  event  on  the 
ground  that  it  is  unnecessarily  prolix.  The 
criticism  1b  regarded  as  to  some  extent  well 
founded.  The  abstract  appears  to  contain 
substantially  a  full  transcript  of  the  evidence, 
a  part  of  which  might  well  have  been  omit- 
ted altogether,  and  a  part  of  which  might 
with  advantage  have  been  greatly  condensed. 
The  defendant  wlU  on  this  account  be  al- 
lowed to  recover  but  50  per  cent  of  the 
amount  paid  for  printing  the  abstract 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Justices 
concurrtng. 

(95  Kan.  219) 

BOBBINS  T.  MADDT  et  aL    (No.  1942&) 

(Supreme  Court  of  Kansas.     April  10,  1916.) 

(BvUaiut  ly  the  Court.) 

Intebbst  ®=»37— Provision  of  Notes— Bm- 

fobceuent. 

Promissory  notes  and  a  mortgage  to  secure 
their  payment  were  executed  at  the  same  tijne. 
In  each  note  it  was  provided  that,  if  it  was  not 
paid  when  due,  it  should  draw  interest  at  the 
rate  of  10  per  cent,  per  annum  from  its  date 
until  paid.  In  the  mortgage  it  was  recited 
that  the  notes  bore  interest  at  10  per  cent  after 
maturity,  and,  if  not  paid  when  due.  to  draw 
10  per  cent  per  annum  from  date.  Ueii,  that 
the  interest  provided  for  from  the  date  of  the 
notes  to  their  maturity  was  a  penalty,  and  is 
forfeited  under  the  provisions  of  section  4348  of 
the  General  Statutes  of  1909,  but  that  the  holder 
is  entitled  to  recover  the  stipulated  rate  after 
the  maturity  of  the  notes. 

[Ed.  Note. — For  other  cases,  see  Interest  Cent 
Dig.  if  77,  78;   Dec.  Dig.  «=»37.] 

Appeal  from  District  Court,  Sumner 
County. 

'  Action  by  F.  K.  Bobbins  against  W.  H. 
Maddy  and  others.  From  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

W.  W.  Schwinn,  of  Wellington,  for  appel- 
lants. Harold  W.  Herrlck,  of  Wellington,  for 
appellee. 

JOHNSTON,  O.  J.  The  Interest  recover- 
able upon  a  series  of  notes  is  the  only  qaea- 
tiou  inv(rived  on  this  appeal.  The  action  was 
brought  by  F.  K.  Bobbins  against  W.  H. 
and  Mary  EX  Maddy  to  recover  on  the  notes 
and  to  foreclose  a  mortgrage  which  was  given 
to  secure  their  payment  Each  note  was 
given  for  the  sum  of  $8,  and  the  terms  of 
all  were  alike  except  as  to  the  time  of  ma- 
turity. The  following  is  a  copy  of  one  of  the 
notes: 
"$a  "WeUington,  Kansas,  Mar.  31,  1893. 

"For  value  received  December  1,  1895,  after 
date  I  promise  to  pay  to  the  order  of  F.  K.  Rob- 
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bins  ft  Ca  eight  dollan,  at  the  Farmers'  Bank, 
Wellington,  Kansas. 

"If  not  paid  when  due,  this  note  to  draw  inter- 
est at  the  rate  of  10  per  cent  per  annum  from 
its  date  until  paid. 

"We,  the  sureties,  guarantors,  and  indorsers 
herein,  agree  to  eztensions  of  this  note  without 
notire,  hereby  ratifying  such  extensions  and 
binding  ourselves  for  payment  hereof,  as  if  no 
extensions  of  time  for,  or -forbearance  of,  pay- 
ment had  l>een  granted  or  made." 

In  the  mortgage  which  was  made  when  the 
notes  were  executed  they  were  described  as 
follows: 

"Each  note  for  $8.00  of  even  date  herewith, 
the  first  one  falling  due  May  1, 1893,  and  falling 
one  due  each  month  thereafter  with  10  per  cent, 
interest  per  annum  from  maturity,  and,  if  not 
paid  when  due,  to  draw  10  per  cent  per  an^ 
nnm  from  date." 

The  plaintitr  asked  for  Interest  on  the  notes 
after  maturity  at  10  per  cent,  per  annum,  bnt 
made  no  claim  for  any  Interest  on  the  notes 
from  date  until  maturity.  The  defendant 
conceded  tliat  the  nptes  bore  Interest  from 
maturity,  tmt  only  at  6  per  cent  per  annum, 
instead  of  the  stipulated  rate.  The  trial 
court  sustained  the  plalntlfTs  contention,  and 
ruled  that  the  notes  bore  interest  from  matur- 
ity at  10  per  cent  interest  per  annum,  and 
accordingly  gave  Judgment  for  $638.63,  and 
provided  that  the  Judgment  should  bear  In- 
terest at  the  rate  of  10  per  cent,  per  annum. 

The  defendant  Insists  that  the  Judgment 
should  not  have  been  rendered  for  more  than 
$406.07,  and  that  the  Judgment  should  only 
bear  Interest  at  6  per  cent  per  annum.  The 
governing  statute  provides  that: 

"When  a  rate  of  interest  is  specified  in  any 
contract  that  rate  shall  continue  until  full  pay- 
ment is  made,  and  any  judgment  rendered  on 
any  such  contract  shall  bear  the  same  rate  of 
interest  mentioned  in  the  contract,  wliicb  rate 
shall  be  specified  in  the  judgment;  but  in  no 
case  shall  such  rate  exceed  ten  per  cent  per  an- 
num, and  any  Ixind,  note,  bill,  or  other  con- 
tract for  the  payment  of  money,  which  in  effect 
provides  that  any  interest  or  any  higher  rate 
of  interest  shall  accrue  as  a  penalty  for  any 
default,  shall  be  void  as  to  any  such  provision." 
Gen.  Stat  1909,  I  4348. 

The  promise  In  the  notes  to  pay  an  excess 
rate  from  date  because  the  notes  were  not 
paid  at  maturity  is  void  under  the  statute 
quoted,  and  so  much  of  It  as  may  be  regarded 
as  a  penalty  Is  not  recoverable.  Ansel  v.  Ol- 
son, 38  Kan.  767,  18  Paa  939;  Holmes  t. 
Dewey,  66  Kan.  441,  71  Pac.  836. 

Both  of  the  parties  agree  that  no  Interest 
can  be  collected  on  the  notes  between  their 
date  and  their  maturity,  but  they  disagree  as 
to  whether  payment  of  the  stipulated  rate 
may  be  required  after  maturity.  It  is 
competent  for  parties  to  provide  for  a  legal 
rate  of  interest  on  a  note  until  maturity, 
and  for  a  higher  legal  rate  after  maturity  In 
the  event  that  It,  Is  not  paid  at  that  time. 
Holmes  T.  Dewey,  supra.  The  penalty  fea- 
ture of  the  notes  In  question  Is  In  requiring 
excess  payment  because  of  a  default  The 
default  occurred  upon  the  failure  to  pay  the 


notes  at  maturity,  ^e  Invalid  excess  Is 
that  provided  for  between  date  and  maturity. 
In  Holmes  v.  Dewey,  supra.  It  was  said  that 
the  statutory  provision  "was  Intended  to 
relieve  the  maker  from  a  penalty  of  an  excess 
rate  running  back  to  the  date  of  the  paper." 
When  the  maker  expressly  stipulates  that  a 
higher  rate  of  Interest  shall  be  paid  after 
maturity.  Interest  at  that  rate  is  recoverable 
if  It  Is  not  In  contravention  of  the  usury  law. 
Sheldon  v.  Pruessner,  62  Kan.  679,  35  Pac. 
201,  22  U  R.  A.  709 ;  Hallam  v.  TeUeren,  55 
Neb.  255,  75  N.  W.  560;  Scottish-American 
Mortgage  Co.  v.  Wilson  (C.  C.)  24  Fed.  310. 

The  question  of  usury  Is  not  In  the  case, 
and  the  rules  governing  a  promise  to  pay 
usury  are  not  applicable  her&  It  would  be 
conceded  that.  If  the  note  bad  provided  for 
10  per  cent  Interest  from  date  until  maturity, 
and  in  case  the  note  was  not  paid  when  due 
It  should  draw  Interest  at  the  rate  of  10  per 
cent,  per  annunn  after  maturity,  interest  at 
the  stipulated  rate  might  be  recovered  from 
maturity.  Does  the  face  that  the  stipulation 
In  the  notes  as  to  interest  was  not  divided 
Into  two  clauses  prevent  the  collection  of 
Interest  at  the  agreed  rate  after  maturity? 
Although  the  stipulation  as  to  interest  both 
before  and  after  maturity  Is  contained  in  a 
single  expression,  we  think  It  was  regarded 
as  severable  by  the  parties,  and  may  be  treat- 
ed as  severable  In  this  action.  The  Invalidity 
of  the  promise  turns  on  the  omission  to  pay 
the  note  at  maturity,  and  In  the  agreement 
of  the  parties  themselves  it  was  recognized  as 
a  point  of  division.  This  view  Is  reinforced 
by  the  description  of  the  notes  in  the  mortp 
gage  wherein  it  is  stated  that  the  notes  would 
bear  Interest  at  10  per  cent  per  annum  from 
maturity,  and.  If  not  paid  when  due,  to  draw 
interest  from  date  at  10  per  cent  This 
makes  It  dear  that,  as  to  payment  of  interest, 
the  parties  had  this  point  of  division  In 
mind,  as  they  expressly  provided  for  two 
periods,  one  before  maturity,  and  one  after 
that  time.  It  has  frequently  been  decided 
that  a  note  and  a  mortgage  given  to  secure  its 
payment,  made  at  the  same  time  and  as  parts 
of  the  same  transaction,  are  construed  as  if 
they  were  parts  of  a  single  instrument 
Round  et  aL  v.  Donnel  et  al.,  5  Kan.  54; 
Muzzy  V.  Knight,  8  Kan.  456;  Meyer  v. 
Grael>er,  19  Kan.  165;  Spesard  v.  Spesard, 
76  Kan.  87,  88  Pac.  676;  Cabbell  v.  Kuote, 
2  Kan.  App.  68,  43  Pac.  309.  So  construed, 
there  can  be  no  doubt  as  to  the  Intent  of  the 
parties,  and  it  must  therefore  be  held  that 
the  court  ruled  correctly  in  holding  that  the 
Interest  provided  for  In  case  of  a  default 
I>etween  the  date  and  maturity  of  the  notes 
should  be  treated  as  a  penalty,  and  Is  there- 
fore forfeited,  bnt  that  the  stipulated  rato 
after  maturity,  which  was  a  legal  rate,  and 
one  the  parties  were  competent  to  fix,  la  re- 
coverable. 

The  judgment  Is  affirmed.  All  the  Justice* 
concurring 
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(85  Kan.  280) 

STATB  T.  ROBERTS  et  al.    (No.  19667.) 
(Supreme  CSonrt  of  Kansas.     April  10,  1916.) 

(SylUihu*  by  the  Coturt.) 

X,  CBimnAi.  Law  ^=>892— Death  ot  Dkfxrd-' 
ANT— Subsequent  Pboceedinos. 

Where  a  defendant,  in  a  murder  trial,  dies 
after  a  jur;  finds  a  verdict,  but  before  it  ia  pre- 
sented in  court,  the  verdict  should  be  filed,  and 
the  journal  of  the  court  should  record  the  cessa- 
tion of  the  trial  and  the  reason  therefor. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dix.  i  2114;   Dec  liig.  «=>892.] 

2.  Homicide  «=>127  —  Infobmatioh  —  Suffi- 

CIENCT. 

An  information  charging  defendant  and  two 
others  with  murder,  giving  time  and  place  and 
the  common  recitals  of  a  felonious  charge,  is 
sufficient,  although  the  theory  of  the  prosecution 
is  that  the  killing  was  committed  by  one  of 
the  others  as  a  result  of  a  conspiracy  inspired 
by  defendant,  and  although  the  defendant  was 
never  personally  present  in  the  county  where 
the  homicide  occurred. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Ceat.  Dig.  i|  192-194;    Dec  Dig.   «=3l27.] 

8.  CsnaNAi.  Law  «=>110— Vinuk— Pbosxot;- 

TION   OF  ACCEBSOBT. 

Section  125  of  the  Criminal  Code  (Gen.  St 
1909,  I  0701),  which  provides  that  an  accessory 
to  a  felony  may  be  prosecuted  in  the  county 
where  bis  part  of  the  felony  was  committed,  is 
permissive,  not  mandatory,  and  it  is  proper  to 
prosecute  him  in  the  county  where  the  principal 
offense  was  committed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {228;   Dec.  Dig.  «=>110.1 

4.  Cbiuinal  Law   ®=»1150  —  Appeal  —  Dia- 

CBETIONABT   RULINO — ChAROB  OF  VEWXJE. 

Rule  followed  that  the  determination  of 
the  trial  court  as  to  the  propriety  and  necessity 
of  a  change  of  venue  is  final,  where  competent 
testimony  supports  that  decision,  and  where 
there  is  no  aoDarent  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  3044 ;   Dec  Dig.  <8=>1160.] 

6.  CEnnpfAi,  Law  e=s>699  —  Continuance — 
Naues  or  WrrNESBKS— Indobsbment. 

Rule  followed  that  a  continuance  is  not  or- 
dinarily demandable  as  a  matter  of  right  be- 
cause the  names  of  witnesses  are  indorsed  on 
the  information  at  the  commencement  of  a  trial. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  iJ  1333,  1334;  Dec  Dig.  <8=» 
699.] 

6.  Cbiminal  Law  «=1152— Appeai<— Quau- 

nCATION   OF   JUBOBS. 

Rule  followed  that  qualification  of  Jurors 
la  for  the  determination  of  the  trial  court 

[Ed.-  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  S063-3067;  Dec.  Dig.  «s3 
1152.] 

7.  CsnaNAi.  Law  «=»424  —  BStidkncx  —  Deo* 

LABATIONS   AND    ACTB    OF   AOCEBSOBT. 

Where  a  defendant  is  prosecuted  for  mni^ 
der  upon  the  theory  that  he  procured  another 
to  do  the  deed,  the  sayings  and  doings  of  the 
other  after  the  murder  are  admissible  to  prove 
the  fact  that  such  other  did  the  killing ;  the  es- 
tablishment of  that  fact  being  a  necessary  pre- 
requisite to  the  defendant's  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |}  1002-1010;  Dec  Dig.  9=> 
424.] 

6.  CsnaNAL  Law  €=»424  —  Acts  and  Dbc- 

LABATIONB     OF     CO-CONBFIRATOB»— ADKISSI- 
BlUTT. 

Where  two  or  three  persons  conspire  to 
murder  another  and  to  shield  and  protect  each 


other  from  diaoorery,  proaecntlon,  and  punish- 
ment therefor,  the  conspiracy  is  not  ooncluded 
by  the  homicide,  so  as  to  shut  out  all  evidence 
after  the  murder  which  shows  the  aayings  and 
doings  of  the  one  who  did  the  killing,  when  that 
evidence  is  carefully  restricted  by  clear  and  pre- 
cise instractiona  to  the  jury  that  such  evidence 
is  only^  to  be  considered  for  the  purpoae  of  de- 
termining the  guilt  of  the  one  who  actually  com- 
mitted the  deed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1002-1010;  Dec.  Dig.  «=> 
424.] 

9.  Gkimtnal  Law  «s>422— Pbivtleoe  of  Wit- 
ness—Husband  AND  Wife— CONSPIBATOBS. 

Where  two  or  three  persons  conspire  to 
murder  another,  there  is  no  privile^  which  pre- 
vents the  admissibility  of  conversations  between 
one  of  the  conspirators  and  his  wife  against  an- 
other of  the  defendants  on  trial  for  the  murder. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  984-988;  Dec  Dig.  ^=> 
422.] 

10.  Cbiicinal  Law  ®=>786— Cautionart  In- 

BTBUCTIONS— TeSTUJONT    OF   DETECTIVES. 

It  is  not  necessary  for  the  trial  court  to 
give  speciBl  instructions  concerning  evidence 
given  oy  detectives  employed  to  unearth  a 
crime. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1774, 1776-17S1,  1889-1894; 
Dec  Dig.  «=»785.] 

11.  Cases  Ovebbuled. 

The  cases  of  State  v.  Snyder,  8  Kan.  App. 
686,  57  Pac  136,  and  State  v.  Shew,  8  Kan. 
App.  679,  57  Pac  137,  are  overruled. 

Appeal  from  District  Court,  Wabaunsee 
County. 

Walter  O.  Mullins,  charged  Jointly  with 
Paul  Roberts  and  another  with  the  killing  of 
Anthony  King,  was  convicted  of  murder  in 
the  first  degree,  and  appeals.    Affirmed. 

Wm.  Bowes,  of  Alma,  John  K.  Hessin, 
of  Manhattan,  and  Monroe  &  Roark,  of  Xo- 
peka,  for  appellant  S.  M. .  Brewster,  Att}'. 
Gen.,  Oscar  Schmitz,  of  Alma,  8.  N.  Hawkes, 
of  Topeka,  and  W.  H.  Carpenter,  of  Marion, 
for  the  State. 

DAWSON,  J.  This  Is  an  appeal  by  Walter 
0.  MuUlns  from  a  conviction  for  murder  In 
the  first  degree  in  the  district  oonrt  of  Wa- 
baunsee county.  The  victim  of  this  homicide 
was  Anthony  King,  who  for  some  years  had 
been  a  policeman  in  Junction  City,  bat  who 
had  retired  from  the  public  service,  and 
shortly  before  bis  assassination  had  moved  to 
Al'ta  Vista,  in  Wabaunsee  county,  and  there 
engaged  in  conducting  a  restaurant  Mullins 
was  charged  Jointly  with  Paul  Roberta  and 
A.  li.  Hartman  in  the  kUllng  of  King.  The 
state's  theory  of  the  case  was  that  Roberts 
killed  King  at  the  instigation  of  Mullins. 
Separate  trials  were  demanded  and  allowed, 
and  Roberts  was  tried  first 

[1]  After  the  conclusion  of  the  case  against 
Roberts,  the  jury  retired  and  found  a  verdict 
and  reappeared  in  court,  and,  upon  the  order 
of  the  court  to  bring  in  Roberts  to  hear  the 
verdict,  the  sheriff  reported  that  be  was 
dead  In  his  cell.  On  the  objection  of  Roberta' 
counsel,  who  were  also  the  attorneys  for  Mnl- 
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Una,  the  rerdict  In  tbe  Roberts  case  was  not 
filed,  and  no  final  Judgment  entered.  The 
verdict  should  have  been  filed,  and  the  Jour- 
nal should  have  recorded  tbe  cessation  o£  the 
case  by  Boberts'  death. 

In  tbe  state's  case  against  Mulllns,  the  evi- 
dence tended  to  establish  tbe  following  facts: 

MuUins  resided  In  Junction  Cltr.  Be  had 
a  large  farm  near  town,  and  was  also  en- 
gaged in  contract  work,  and  at  times  em- 
ployed a  nnmber  of  laborers.  Some  time  in 
1910,  while.  Anthony  King  was  a  policeman  in 
Junction  City,  Mulllns  and  King  became  un- 
friendly. In  July  of  that  year  Mulllns  had 
a  quarrel  on  the  street  with  one  Joe  Baker ; 
and  King,  the  policeman,  came  up  and  or- 
dered them  to  desist  Mulllns  called  King  a 
vile  pame  and  said,  "You  can't  arrest  me." 
King  promptly  knocked  MuUins  down  and 
took  him  to  jail.  The  blow  was  a  severe  one, 
and  MuUins  did  not  fully'  recover  from  Its 
eCFects  for  several  weeks.  WhUe  stUl  suffer- 
ing from  his  injuries,  MuUins  drove  out  one 
day  to  his  farm,  accompanied  by  Fred  Pick- 
ering, bis  employ^,  and  MuUins  offered  Pick- 
ering "a  good  piece  of  money  to  get  even  with 
King."  Next  day  MuUins  suggested  to  Pick- 
ering bow  it  might  be  done.  He  said:  "King 
goes  to  the  depot  every  night  to  pull  bums 
off  tbe  train.  You  can  get  in  between  tbe 
cars,  and  get  away  with  him  that  way."  Mul- 
llns offered  him  $200  and  a  ticket  to  San 
Francisco.  Pickering  asked  how  be  could 
escape,  and  MuUins  said:  "Leave  that  to 
me.  I  wiU  take  you  to  Riley  Center,  20  miles 
north  of  Junction  City,  and  put  you  on  tbe 
Rock  Island,  and  you  can  get  out  that  way." 
MuUins  also  said:  "He  would  get  King  if  he 
bad  to  send  to  Kansas  City  or  Chicago  and 
get  a  big  black  nigger  to  get  bim." 

Some  time  later,  King  was  shot  at  In  the 
nighttime  and  his  home  burned,  but  no  evi- 
dence connected  Mulllns  with  these  crimes, 
although  a  witness,  who  accompanied  King 
to  hia  home,  noticed  that  King'  kept  looking 
behind,  and  tbe  witness  saw  that  MuUins  was 
following  them.  King  retired  from  the  police 
force,  and  early  in  September,  1912,  he  moved 
to  Alta  Vista  and  conducted  a  restaurant 
MuUins,  who  had  resided  in  tbe  south,  made 
a  visit  to  Junction,  Ark.,  on  the  Louisiana 
border,  In  tbe  spring  of  1912.  Panl  Roberts 
resided  at  Bernlce,  La.,  a  few  mUes  farther 
south.  MuUins  and  Roberts  bad  been  ac- 
quainted there,  and  in  July,  1912,  Boberts  ap- 
peared In  Junction  City,  Kan.,  and  was  seen 
In  company  with  MuUins.  Soon  after,  Bob- 
erts returned  to  his  home  In  the  south. 
There  he  packed  bis  trunk,  into  which  he  put 
buckshot  shells  and  told  his  wife  on  parting: 
"I  am  going  back  to  Kansas.  Walter  Mulllns 
wants  me  to  do  a  Job  for  him.  I  don't  know 
but  I  expect  the  Job  wUl  get  me  Into  trouble, 
but  there  is  plenty  of  money  In  It,  and,  as 
there  is  nothing  but  trouble  for  me,  I  am 
golpg  back  to  do  It*'  Boberts  then  returned 
to  Jonctlon  City,  Kan.,  and  registered  at  a 


rooming  house  under  an  assumed  name.  On 
leaving  Louisiana,  be  told  bis  wife  to  address 
him  in  care  of  MulUns.  He  was  frequently 
seen  in  company  with  MulUns  and  also  with 
A.  L.  Hartman,  the  other  codefendant  Bob- 
erts was  seen  on  several  occasions  with  Mul- 
Uns' team.  About  the  time  King  moved  to 
Alta  Vista,  a  Junction .  City  newspaper  an- 
nounced that  he  had  moved  to  White  City  to 
run  a  restaurant.  Misled  by  this  erroneous 
news  item,  Boberts  appeared  In  White  City 
and  inquired  for  King's  restaurant  After- 
wards Roberts  appeared  in  Alta  Vista  and 
called  at  King's  restaurant  several  times. 
He  drove  MuUins'  team  to  Alta  Vista  once 
or  twice.  He  pretended  to  be  a  mule  buyer, 
and  worked  a  day  or  two  at  a  quarry  near 
by.  Shortly  before  King's  murder,  Boberts 
told  his  landlady  In  Junction  City  that  he 
bad  one  trip  to  make,  and  then  he  would  be 
leaving,  and  he  removed  his  trunk  from  his 
boarding  place.  He  had  a  private  conversa- 
tion with  MulUns  tbe  night  before  the  mur- 
der. The  morning  of  the  murder  be  showed 
his  landlady  a  handful  of  gold.  Roberts  ap- 
peared in  Alta  Vista  tbe  night  of  the  murder 
and  was  seen  in  King's  restaurant  a  few 
minutes  before  two  shots  were  heard.  Short- 
ly afterwards  Roberts  came  to  the  village 
hotel,  and  appeared  excited  and  talked  of 
killing.  Roberts  was  a  worthless  character, 
a  drunkard,  drug  fiend,  gambler,  and  brag- 
gart, and  was  wont  to  talk  of  killing  people. 
In  the  presence  of  the  landlord  be  drank 
several  times  from  a  whisky  bottle,  offered 
tbe  landlord  a  drink  and  later  Roberts  and 
one  Murphy  drank  In  Roberts'  room,  and 
Roberts  recounted  some  of  bis  killing  stories 
to  Murphy.  Next  morning  King  was  found 
dead  in  bis  restaurant  with  buckshot  wounds 
In  his  body.  Boberts  was  taken  into  custody 
by  tbe  city  marshal  and  a  deputy  sheriff  who 
accompanied  Boberts  to  bis  room.  A  letter 
to  Boberts'  wife  was  found,  which  read: 
"Myrtle,  I  am  gone  from  here  and  am  In 
very  serious  trouble."  On  being  asked  if  he 
knew  MuUins,  Boberts  hesitated,  saying  first 
that  he  did  not  and  later  that  he  believed 
he  did.  Tbe  same  forenoon  the  news  of 
King's  death  was  telephoned  to  Junction  City, 
and  a  local  newspaper  posted  a  bulletin  to 
that  effect,  but  gave  no  details  as  to  bow  be 
came  by  his  death.  Among  those  who  read 
the  bulletin  was  MuUins,  who  immediately 
remarked  to  a  bystander:  "Bently,  you  know 
1  never  bad  any  use  for  Anthony  King.  It 
was  a  cowardly  trick  to  shoot  a  man  down 
Uke  that" 

Roberts'  first  arrest  was  under  a  nominal 
charge  of  drunkenness.  A  L.  Hartman,  later 
his  codefendant,  appeared  in  Alma,  the  coun- 
ty seat,  to  give  bond  for  Boberts,  and,  find- 
ing the  bond  fixed  at  $1,000,  he  returned  to 
Junction  City  on  a  night  train.  MulUns  met 
bIm,  and  they  retired  In  the  darkness  to- 
gether, and  next  day  they  went  together  to 
the  office  of  a  lawyer  in  Manhattan.    Up  to 


Digitized  by  VjOOQ  IC 


830 


147  PACIFIC  REPOETBB 


(Kan. 


this  time  Roberts  had  no  opportunity  to 
communicate  with  Mullins.  The  Manhattan 
attorney  Immediately  set  about  securing  the 
release  of  Roberts.  About  this  time  the 
county  attorney  of  Wabaunsee  county  filed 
complaint  against  Roberts  for  the  murder  of 
King,  and  wired  an  attorney  to  meet  him  in 
Topeka ;  the  county  attorney  intending  to 
employ  him  to  assist  In  prosecuting  Roberts. 
When  the  county  attorney  arrived  In  Topeka 
to  secure  the  services  of  this  lawyer,  he 
found  MulUns  had  anticipated  him  and  had 
already  engaged  this  attorney  to  defend 
Roberts.  About  this  time,  Fred  Pickering, 
who  had  been  offered  money  and  a  ticket 
to  San  Francisco  .by  Mulllns  to  kill  King, 
was  heard  to  say  that  he  knew  a  good  deal 
about  the  killing  of  King,  and  this  was  re- 
ported to  the  sheriff  who  brought  Pickering 
to  Alma,  where  he  made  an  affidavit.  When 
this  was  learned  by  "Buddy  Brooks,"  a 
friend  of  MuUlns,  Brooks  had  a  counter  af- 
fidavit prepared  for  Pickering,  who  was  to 
receive  $50  for  signing  it  and  leaving  the 
state.  Pickering  signed  the  counter  affidavit, 
but,  Instead  of  delivering  It  to  Brooks,  he 
started  with  it  for  Alma  to  give  it  to  the 
county  attorney,  whereupon  Mulllns  had 
Pickering  arrested  on  a  charge  of  blackmail, 
but  the  case  was  dismissed.  While  Roberts 
was  in  jail  pending  his  trial  for  the  murder 
of  King,  the  county  commissioners  of  Wa- 
baunsee county  employed  detectives  to  collect 
evidence  concerning  the  homicide.  One  of 
these  was  placed  in  Jail  on  a  pretended 
charge,  and  he  secured  the  confidence  of 
Roberts;  and  Roberts  urged  him  to  procure 
two  witnesses  to  swear  that  he  (Roberts)  was 
Bitting  at  the  railroad  depot  at  the  time  the 
two  shots  were  heard,  and  assured  him  that 
the  witnesses  would  be  well  paid  for  such 
testimony.  Another  dete<itiTe  pretended  to 
be  the  emissary  of  Dave  Simmons,  a  Kansas 
City  saloon  keeper  and  cousin  of  Mullins, 
and  he  said  to  Roberts,  "Dave  told  me  all 
about  it."  Roberts  replied,  "Tou  know,  then, 
why  it  was  done  and  how  it  was  done." 
The  testimony  of  this  detective  was  corrobo- 
rated by  the  clerk  of  the  district  court,  who 
heard  this  conversation  over  a  dictaphone 
which  had  been  secreted  where  Roberts' 
talk  with  the  detective  could  be  overheard. 
Another  circumstance  was  that  Roberts  had 
l)een  properly  searched  when  he  was  placed 
in  jail,  and,  after  a  visit  from  Mullins  and 
Hartman  a  dirk  with  a  nine-inch  blade  and 
a  whetstone  were  found  concealed  in  his 
mattress.  At  another  time  and  after  the  orig- 
inal charge  of  murder  against  Roberts  was 
withdrawn  and  a  new  complaint  filed  charg- 
ing Roberts,  Mullins,  and  Hartman  with  the 
murder  of  King,  and  when  Roberts  and  Mul- 
lins were  in  jail,  Roberts  was  heard  to  ask 
Mullins,  "Do  you  suppose  he  (Hartman) 
would  tell  anything  if  they  happened  to 
catch  him?"  and  MuUlns  replied  that  he  did 
not  know,  but  that  Hartman  was  "pretty 
damned  moutliy." 


The  foregoing  and  numerous  other  and 
similar  incidents  composed  the  state's  case 
against  Roberts  and  Mullins. 

The  atrocity  of  the  murder,  the  employ- 
ment of  detectives,  the  employment  of  dis- 
tinguished lawyers  to  defend  Roberts,  who 
was  a  jnere  vagabond,  the  Incidents  of  the 
dictaphone,  a  quarrel  between  the  sheriff 
and  one  of  the  state's  detectives  on  the  public 
streets  of  Alma,  where  shots  were  fired  and 
a  bystander  was  struck  by  a  chance  bullet, 
the  finding  of  the  dirk  In  Roberts'  cell,  the 
tragic  close  of  the  Roberts'  trial  when  h» 
was  found  dead  in  his  cell — all  these  cir- 
cumstances tended  to  give  the  case  against 
Mullins  much  notoriety.  There  are  five 
newspapers  in  the  county,  and  the  happen- 
ings pursuant  to  the  murder  of  King  were 
chronicled  with  much  detail  in  that  u^aily 
quiet  rural  community.  This  situation  was 
made  the  basis  for  a  vigorous  but  unsuccess- 
ful effort  on  the  part  of  counsel  for  MuUlns 
to  secure  a  change  of  venue. 

MulUns  was  convicted  of  murder  in  the 
first  degree,  and  brings  his  cause  here  for 
review.  A  long  assignment  of  errors  is  set 
forth,  the  chief  of  which  wlU  be  examined  in- 
the  order  of  their  presentation. 

[2,  S]  1.  The  information  was  the  ordinary 
stereotyped  charge  that  the  defendants  Rob- 
erts, MulUns,  and  Hartman  did  then  and 
there,  etc.,  kUl  and  murder  one  Anthony 
King,  with  a  certain  shotgun,  etc.,  which  the 
defendants  in  their  hands  had  and  held, 
etc.  Against  this,  counsel  for  MuUlns  di- 
rected a  motion  to  require  the  information 
to  be  made  more  specific  as  to  the  manner 
and  means  by  which  the  homicide  was  com- 
mitted and  to  set  out  the  particular  acts 
done  by  each  of  the  defendants  In  Its  com- 
mission. In  this  connection  appellant  dtes 
section  125  of  the  Criminal  Code  (Gea  St. 
1909,  S  6701),  and  contends  that,  if  this  mo- 
tion had  been  sustained,  the  information 
would  properly  have  shown  that  MulUns' 
acts  in  bringing  about  the  death  of  King 
were  performed,  so  far  as  he  was  person- 
ally concerned,  outside  of  Wabaunsee  coun- 
ty. But  section  115  of  the  Criminal  Code 
(Gen.  St  1909,  i  6691)  provides  that  any  per- 
son who  counsels,  aids,  or  abets  in  the  com- 
mission of  any  felony  may  be  charged,  tried, 
and  convicted  as  if  lie  were  a  principal. 
Section  125  merely  says  the  accessory  may 
be  prosecuted  in  any  county  where  the  of- 
fense of  such  accessory  was  committed,  not 
that  he  must  be.  On  the  other  phase  of  the 
motion,  that  the  defendant  might  be  advised 
of  the  particulars  of  the  offense  with  which  he 
was  charged,  there  had  been  two  preUmlnary 
trials  and  the  trial  of  Roberts  In  the  district 
court,  at  all  of  which  defendant  and  his 
counsel  were  present,  and  he  was  thorouglily 
advised  of  the  charge  and  the  nature  of  the 
proof  which  he  would  have  to  meet  The  m<^ 
tion  was  properly  overruled.  State  v.  Caa- 
sady,  12  Kan.  651 ;  State  T.  Beebe,  66  Wash. 
463,  120  Pac.  122. 
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[4]  2.  ▲  more  meritorious  complaint  Is 
presented  on  the  ground  that  the  motion 
for  a  change  of  venue  was  overruled.  In 
our  preliminary  statement  we  noted  the  un- 
usual Incidents  which  tended  to  give  this 
case  notoriety  and  which  might  raise  a  doubt 
as  to  the  probability  of  defendant  receiving  a 
fair  trial  in  Wabaunsee  county.  That  the 
district  court  keenly  appreciated  Its  respon- 
sibility In  this  respect  is  evidenced  by  the 
exhaustive  hearing  which  was  given  to  this 
motion.  Defendant  made  a  strong  showing 
by  many  witnesses  to  the  efCect  that  he  could 
not  get  a  fair  trial  in  that  county.  On  the 
other  hand,  the  state  produced  affidavits 
from  almost  a  hundred  persons  residing  in 
all  parts  of  the  county,  which  contradicted 
the  defendant's  showing,  and  which  tended 
to  prove  that  there  was  no  prejudice  against 
the  defendant.  While  this  showing  was 
largely  by  affidavits,  yfet  witnesses  were  pro- 
duced, and  upon  cross-examination  it  was 
shown  that  no  such  prejudice  against  the  de- 
fendant existed,  as  might  l>e  imagined  from 
a  casual  reading  of  this  voluminous  and  re- 
markable record.  However,  upon  ample  tes- 
timony presented  by  the  state  and  by  de- 
fendant, the  district  court  decided  that  a 
change  of  venue  was  not  necessary,  and  its 
Judgment  ordinarily  must  control.  State  v. 
PurbeCk,  29  Kan.  380,  532;  State  v.  Dau^- 
erty,  63  Kan.  473,  476,  65  Pac.  695 ;  State  v. 
Parmenter,  70  Kan.  513,  516,  79  Pac.  123; 
State  v.  Bassnett,  80  Kan.  392,  102  Pac.  461. 

In  State  v.  Stewart,  85  Kan.  404,  116  Pac. 
489,  it  was  said: 

"A  ruling  refusing  to  grant  an  application 
for  a  change  of  venue  because  of  the  prejudice 
of  the  citizens  of  the  county  will  not  be  revers- 
ed, where  the  decision  is  based  on  conflicting 
evidence  as  to  the  existence  of  such  prejudice." 
Syl.  par.  1. 

[5]  3.  When  this  case  was  called  for  trial, 
the  state  obtained  leave  to  Indorse  the  names 
of  nine  witnesses.  No  objection  was  made 
to  these  indorsements,  except  as  to  the  witness 
Ward.  When  Ward's  name  was  permitted 
to  be  indorsed,  defendant  moved  for  a  con- 
tinuance. This  was  refused,  and  an  hour's 
recess  taken,  so  that  counsel  for  the  state 
might  apprise  defendant  of  what  it  expect- 
ed to  prove  by  Ward.  This  proved  to  be  a 
minor  matter;  that  this  witness  had  ac- 
companied Anthony  EClng  to  his  home  one 
night  in  Junction  City,  and  that  Mullins  fol- 
lowed them.  The  subpcena  was  issued  for 
Ward  on  January  27,  1914.  Of  this  fact  one 
of  defendant's  attorneys  had  notice.  Ward's 
name  was  indorsed  February  3,  1914,  and  the 
state  did  not  close  its  case  untU  two  weeks 
later.  The  belated  indorsement  of  the  name 
of  this  witness  did  not  prejudice  the  de- 
fendant, and  the  application  for  a  continu- 
ance was  properly  overruled.  State  v.  Cook, 
30  Kan.  82  (syl.  par.  5)  1  Pac.  32;  State  v. 
Taylor,  36  Kan.  329,  336  (syl.  5)  13  Pac.  550; 
State  V.  Price,  55  Kan.  606,  40  Pac.  1000.  In 
the  latter  case  this  court  said: 


"Of  course,  the  trial  courts  ought  to  be  very 
careful,  in  the  exercise  of  a  discretionary  power 
like  this,  to  require  the  county  attorney  to  act 
fairly;  and,  in  the  event  of  surprise  of  the  de- 
fendant by  the  bringing  in  of  witnesses  that  he 
could  not  anticipate,  time  should  be  granted, 
even  to  the  extent  of  a  continuance,  if  neces- 
sary, to  the  ends  of  justice.  But  it  is  only 
where  the  court  abuses  its  discretion  in  this 
respect  that  error  will  lie,  and  we  cannot  say 
that  there  was  any  abuse  of  discretion  in  the 
present  instance." 

[8]  4.  The  next  error  assigned  Is  the  over- 
ruling of  defendant's  challenge  for  cause  to 
Jurors  Neldfeldt,  Schrader,  and  Strassen, 
and  that  be  was  compelled  to  exercise  his 
peremptory  challenges  to  get  rid  of  them. 
The  guilt  of  Roberts  was  one  of  the  vital  is- 
sues in  the  case  against  appellant.  Unless 
Roberts  killed  King,  the  whole  case  against 
Mullins,  his  putative  instigator  and  acces- 
sory, was  bound  to  fail.  Juror  Neldfeldt,  on 
his  voir  dire,  had  read  that  Roberts  was 
found  guilty  at  his  trial ;  that  he  had  talked 
with  a  juror  who  sat  in  the  Roberts  case, 
who  told  hlra  what  the  verdict  was;  and 
that  he  believed  he  had  been  told  the  truth 
as  to  that  verdict  Juror  Schrader  had  seen 
King's  body  and  read  the  accounts  in  the 
newspapers ;  that  he  had  heard  of  the  Rob- 
erts verdict  but  bad  forgotten  what  it  was. 
Juror  Strassen  had  read  and  heard  of  the 
murder  and  MuUlns'  supposed  connection 
with  it  He  had  formed  and  expressed  an 
opinion  as  to  what  became  of  Roberts,  and 
bad  learned  that  a  verdict  had  been  render- 
ed against  him.  Strassen  also  had  made  an 
affidavit  for  the  state  for  use  in  this  case, 
but  what  were  its  contents  wins  not  disclosed. 
Another  Juror,  C,  M.  Scbroeder,  had  seen  the 
verdict  in  the  Roberts  case,  and  said  that 
It  would  take  some  evidence  to  remove  his 
supposition  that  Roberts  had  caused  King's 
death.  However,  these  Jurors  fairly  showed 
themselves  competent  and  unbiased  in  other 
portions  of  their  examination.  The  law  has 
become  firmly  settled  in  this  state  that  the 
quallflcatlons  of  Jurors  are  to  be  determined 
like  other  questions  of  fact,  and  the  decision 
of  the  trial  court,  if  supported  by  substantial 
testimony,  ordinarily  will  not  be  disturbed. 
State  V.  Morrislon,  64  Kan.  669,  678,  68  Pac. 
48;  State  v.  Stewart,  85  Kan.  404,  409,  411, 
116  Pac.  489;  State  t.  Pearce,  87  Kan.  457. 
462,  124  Pac.  814. 

[7,  t]  5.  It  is  next  urged  that  the  admis- 
sion of  testimony  showing  certain  acta  and 
declarations  of  Roberta  and  other  Incldeute 
after  the  homicide  was  effected,  when  de- 
fendant was  not  present,  was  erroneous  and 
prejudicial.  This  evidence  covered  the  con- 
duct and  statemente  of  Roberta  the  morning 
after  the  murder ;  what  he  said  to  the  mar- 
shal, the  deputy  sheritC,  and  the  landlady  at 
the  hotel;  his  comment  on  his  letter  to  bis 
wife;  the  various  efforta  to  get  bond  for 
Roberta ;  Billings'  talk  vrith  Roberta  In  Jail ; 
the  testimony  of  the  detectives  as  to  what 
Roberta  said  to  them ;  the  secreting  and  use 
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of  tbe  dictaphone;  Roberts'  letter  to  Dave 
Simmons;  and  a  mass  of  similar  matters. 
These  Incidents  were  all  competent  to  prove 
tbe  fact  that  Roberts  killed  King.  That  fact 
(the  killing  of  King  by  Roberts)  was  a  prime 
necessity  in  the  state's  case  against  MuUlna. 
Over  and  over  again  the  court  mled  against 
the  objections  of  defendant  to  this  class  of 
testimony,  usually  explaining  his  ruling  that 
this  evidence  was  only  admissible  to  prove 
the  killing  of  King  by  Roberts;  and  he  re- 
peatedly admonished  the  jury  to  consider 
it  only  for  the  determination  of  that  fact 
This  was  also  carefully  covered  by  the  final 
instructions  to  the  Jury.  The  twenty-sixth 
instruction  will  Illustrate: 

"(26)  Certain  alleged  statements,  acts,  and 
declarations  of  Paul  Roberts  after  the  time  of 
the  death  of  Anthony  King,  and  not  made  or 
done  in  the  presence  of  tbe  defendant  MuUins, 
were  allowed  to  be  testified  to  by  witnesses  in 
the  case.  This  was  permitted  by  the  court  for 
the  purpose  of  enabling  you  to  determine  the 
question  of  the  guilt  or  innocence  of  Paul  Rob- 
erts only,  and  you  will  consider  them  for  no 
other  purpose." 

On  this  point  the  state  contends  that  this 
restrictliHi  ol  the  use  of  this  evidence  was 
error,  to  tbe  prejudice  of  the  state;  that  the 
conspiracy  which  it  was  striving  to  prove 
not  only  contemplated  the  killing  of  King, 
but  that  it  was  also  Intended  that  the  con- 
spirators should  shield  each  other,  and  that 
Roberts  should  have  the  assistance  of  his  co- 
conspirators to  evade  conviction  and  make 
bis  escape.  In  other  words,  the  state's  the- 
ory was  that  the  conspiracy  of  MulUns,  Rob- 
erts, and  Hartman  was  (1)  to  effect  the  death 
of  King  and  (2)  to  avoid  Its  cMiseqnences. 

Under  the  restrictions  imposed  by  the  court, 
instructing  the  Jury  to  consider  It  only  for 
the  determination  of  the  fact  as  to  whether 
King  came  to  his  death  at  the  hands  of  Rob- 
erts, this  line  of  evidence  was  properly  ad- 
mitted. Why  not?  Was  the  power  of  the 
state  restricted  in  Its  hunt  for  truth  against 
the  assassin,  because  the  development  of  that 
truth  would  likewise  develop  damaging  evi- 
dence against  the  confederate  of  that  assas- 
sin? Was  the  trial  Judge  required  to  tie  the 
bands  of  the  prosecuting  attorney  by  ruling 
out  competent  testimony  to  establish  the  guilt 
of  Roberts  because  it  was  damaging  against 
Mulllns,  when  tbe  establishment  of  the  guilt 
of  Roberts  was  essential  to  the  case  against 
Mulllns?  These  questions  answer  themselves, 
and  they  are  answered  in  effect  by  the  prece- 
dents of  this  court.  State  v.  Cole,  22  Kan. 
475;  State  v.  Mosley,  31  Kan.  355,  2  Pa& 
782;  State  v.  Peterson,  38  Kan.  204,  16  Pac. 
263;  State  v.  Reed,  63  Kan.  767,  774,  37 
Pac.  174,  42  Am.  St.  Rep.  322;  Stete  v.  WU- 
cox,  90  Kan.  80,  94,  132  Pac.  982.  To  the 
same  effect  are  the  modem  authorities:  2 
Wlgmore  on  Evidence,  f  1079;  3  Bishop's 
Criminal  Procedure,  1229,  1230;  Wharton's 
Criminal  Evidence  (8th  Ed.)  |  702.  Note 
also  the  progress  of  the  law  as  shown  In 
Self  V.  State.  66  Tenn.  (65  Baxt)  244;  Mor- 
row &  Bellamy  t.  SUte,  82  Tenn.  (14  Lea) 


475 ;  Oivens  y.  State,  1(0  Tenn.  648,  55  S.  W. 
1107.  See,  also.  Smith  v.  State  of  Georgia, 
46  Ga.  298;  Howard  v.  State,  109  Ga.  137, 
34  S.  E.  330;  Commonwealth  v.  Scott,  123 
Mass.  222,  25  Am,  Rep.  81;  (Commonwealth 
V.  Smith,  151  Mass.  491,  24  N.  E.  677;  Grog- 
an  V.  State,  63  Miss.  147;  State  v.  Doncan, 
28  N.  C.  (6  Iredell  Law)  08;  State  v.  Band. 

33  X.  H.  216;  State  v.  Mann.  39  Wash.  144. 
81  Pac.  661.  But  certain  Kansas  cases  are 
urged  upon  our  attention  as  holding  a  con- 
trary view.    Let  us  examine  them. 

In  State  v.  Patterson,  52  Kan.  335,  353. 

34  Pac.  784,  790,  it  was  held: 

"By  the  statute  of  this  state,  the  distinction 
between  a  principal  in  the  second  degree  and  an 
accessory  before  the  fact  has  been  abolished,  and 
all  participants  in  a  crime  are  declared  eqaaDy 
and  alike  guilty,  without  r^ard  to  their  prox- 
imity thereto  or  the  extent  of  their  participation 
therein.  State  v.  Cassady,  supra.  In  this  con- 
nection, it  is  proper  to  remark  that,  in  the  case 
of  State  V.  Mosley,  31  Kan.  355  (2  Pac  782]. 
it  was  rightly  decided  that,  'IJpon  the  trial  of 
an  accessory  before  the  fact,  the  record  of  the 
conviction  of  the  principal  is  proof  prima  facie 
of  that  fact;  but  this  is  not  conclusive,  and 
other  evidence  of  the  commission  of  the  crime 
by  tbe  principal  is  admissible.'  But  this  court 
probably  went  too  far  in  that  case,  in  saying 
that  the  statements  of  the  principal,  Mrs.  Mar- 
tin, were  admissible  against  Mosley,  if  they 
were  made  in  his  absence.  At  common  law. 
such  statements  of  a  principal  were  admissible 
to  charge  an  accessory,  but  under  our  statute 
and  the  authority  of  State  v.  Boeue.  ante.  52 
Kan.  79  [34  Pac  410],  such  declarations,  not 
made  in  the  presence  of  the  accessory,  are  not 
receivable." 

In  tbe  Bogue  Case  referred  to,  it  was  held 
that  evidence  of  the  declarations  of  a  de- 
fendant principal,  in  the  absence  of  tbe  ac- 
cessory, and  long  after  the  consummation  of 
the  criminal  acts,  were  inadmissible  against 
tbe  accessory. 

Upon  examination  of  the  Patterson  Case, 
we  note  that  the  above  quotation  was  a 
dictum  and  not  even  a  positive  dlctnm, 
and  the  expressed  misgiving  of  the  court 
as  to  the  correctness  of  Its  earlier  de- 
cision fn  the  Mosley  Ose  was  not  well  found- 
ed. If,  as  conceded,  the  record  of  tbe  con- 
viction of  the  principal  is  proof  prima  fiicle 
of  that  fact  on  the  trial  of  an  accessory,  the 
competent  facts  whereby  the  principal's  guilt 
was  established  should  be  likewise  admissi- 
ble to  establish  that  fact  in  the  trial  of  the 
accessory,  whenever  tbe  principal's  guilt  is 
an  essential  fact  in  tbe  foundation  of  the 
case  against  the  accessory.  This  was  not 
the  Patterson  Case  at  all.  The  fact  as  to 
who  slew  Hinton  in  the  Patterson  Case  was 
not  in  issue.  It  may  be,  however,  that,  in 
deference  to  the  dictum  in  the  Patterson 
Case,  the  trial  court  in  this  case  felt  con- 
strained to  restrict  the  consideration  of  the 
evidence  of  the  sayings  and  doings  of  Rob- 
erts, after  the  homicide  and  in  defendant's 
absence,  solely  to  the  determination  of  the 
fact  of  tbe  killing  of  King  by  Roberts.  It 
might  be  admissible  on  the  ground  that  the 
conspiracy  did  not  terminate  and  was  not 
intended  to  terminate  until  tbe  conspirators 
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nad  come  off  scot-free  from  their  main  of- 
fense. According  to  some  authorities,  this 
restriction  on  the  use  of  this  evidence  was 
unnecessary.  Bishop,  in  his  new  work  on 
Criminal  Procedure,  toI.  3,  i>.  1230,  lays 
down  the  broad  rule  that: 

"WhateTer  Is  evidence  against  the  principal 
Is  prima  facie  evidence  of  the  principal  felony 
■a  against  the  accessory." 

This  rule  seems  logical  and  proper,  bnt  we 
only  quote  it  here,  not  to  say  that  our  law 
goes  thus  far,  but  to  show  bow  well  within 
any  debatable  border  Une  the  trial  court  in 
this  case  restricted  the  application  of  the 
testimony. 

The  case  of  State  v.  Bogers,  64  Kan.  683, 
80  Pac.  219,  which  is  pressed  upon  our  at- 
tention, takes  nothing  from  the  force  of 
what  la  here  said,  nor  from  the  authorities 
dted.  In  that  case  Bogers  is  alleged  to  have 
secured  Shirley  to  hire  others  to  bum  the 
county  records.  The  hirelings  were  present 
in  court  and  testified  that  they  burned  the 
records.  The  decision  of  the  majority  of 
the-  conrt  was  that  an  extrajudicial  admis- 
sion by  an  accessory,  made  in  the  absence  of 
the  principal  or  other  accessory  after  the  con- 
summation of  the  crime,  was  inadmissible  on 
the  trial  of  the  principal  or  other  accessory 
to  establish  the  guilt  of  such  person  on 
trial;  but  the  result  might  have  been  other- 
wisiB  If  the  purpose  of  its  admission  was 
merely  to  prove  the  fact  of  the  crime,  and 
>ot  primarily  to  prove  the  guilt  of  an  acces- 
sory. 

6.  The  question  of  the  sufficiency  of  the 
evidence  to  establish  the  conspiracy  and  to 
connect  Mullins  with  it  will  be  considered 
later. 

[I]  7.  Was  it  error  to  admit  the  testimony 
of  the  wife  of  Paul  Boberts  as  to  Boberts' 
conversations  with  her?  Counsel  for  appel- 
lant most  strenuously  Insist  that  it  was.  At 
common  law  the  husband  and  wlfei  were 
incompetent  to  testify  for  or  against  each 
other  in  either  civil  or  criminal  proceedings. 
40  Cyc.  2210.  However,  this  disability  has 
long  been  modified  by  statutory  regulations. 
By  our  CivU  Code,  |  321  (Gen.  St  1909,  | 
6815),  it  is  provided  that  the  husband  and 
wife  are  incompetent  to  testify,  for  or 
against  either,  concerning  any  communication 
made  by  one  to  the  other,  whether  called  as 
witnesses  while  that  relation  subsisted  or 
afterwards.  By  our  Criminal  Code,  f  215 
(Gen.  St.  1909,  f  6791),  it  Is  provided  that 
no  person  shall  be  rendered  Incompetent  to 
testify  in  criminal  causes  by  reason  of  being 
the  husband  or  wife  of  the  accused,  but  any 
■ach  facts  may  be  shown  for  the  purpose  of 
sfFectlng  his  or  her  credibility;  and  it  is 
also  provided  that  neither  the  wife  nor  hus- 
band of  a  person  on  trial  shall  be  required 
to  testify  as  a  witness,  except  on  behalf 
of  the  accused  spouse  on  trlaL  Both  sections 
have  been  the  subject  of  much  Judicial  com- 
ment and  interpretation.  What  simplifies 
the  matter  at  bar  is  that  not  the  spouse  but 
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the  codefendant  of  the  spouse  Is  on  trial. 
Has  he  any  protection  from  the  limitations, 
if  such  there  are  in  criminal  cases,  upon  the 
admissibility  of  private  communications  be- 
tween Boberts  and  his  wife?  Some  of  the 
authorities  dted  by  appellant  may  be  fairly 
said  to  go  to  that  extent  But  Is  not  the 
question  concluded  by  the  decision  of  this 
court? 

In  State  v.  McOord,  8  Kan.  232,  12  Am. 
Bep.  469,  it  was  held : 

"Under  the  statute  of  1871  the  wife  at  the  ac- 
cused is  a  competent  witness  for  the  state  in 
the  trial  of  her  husband  for  a  criminal  offense. 
The  court  cannot  require  her  to  testify,  but  may 
permit  her  to  do  bo  voluntarily."    $yL  par.  2. 

In  State  v.  Bofflngton,  20  Kan.  609,  615, 
616,  27  Am.  Bep.  193,  it  was  said: 

"And  while  the  Criminal  Code  provides  that 
the  provisions  of  law  in  civil  cases  relative  to 
'compelling  the  attendance  and  testimony  of 
witnesses,'  and  'their  examination,'  'shall  ex- 
tend to  criminal  caae&'  yet  it  does  not  provide 
that  the  provisions  of  uiw  in  civil  cases  relating 
to  the  competency  of  witnesses  and  the  compe- 
tency of  evidence  shall  extend  to  criminal  cases. 
State  V.  Howard.  19  Kan.  609,  6X0." 

In  State  v.  Harp,  SI  Kan.  496,  600,  3  Pac 
432,  434,  It  was  said: 

"Our  Criminal  Code  has  wisely  discarded  in 
pleading  many  of  the  old  forms  of  expression 
and  technical  requirements  which  only  served  to 
unlock  the  doors  of  prisons  and  allow  the  guilty 
to  go  free." 

In  State  v.  Pearce,  87  Kan.  457,  462,  124 
Pac.  814,  815,  It  was  said: 

"Error  is  assigned  on  the  admission  of  the 
testimony  of  Mrs.  Silvey,  the  vrife  of  the  deceas- 
ed, to  the  effect  that,  on  the  morning  of  the 
shooting,  Silvey  started  with  the  horses  and 
stated  to  her  that  he  was  going  to  take  them  to 
graze  on  the  Silknitter  tract  of  land.  There  is 
nothing  in  the  Criminal  Code  which  bars  her 
from  being  a  witness  for  the  state  or  from  testi- 
bong  to  any  fact  of  which  she  has  knowledge 
The  Legislature  has  removed  restrictions  b^ 
providing  that  no  person  is  incompetent  to  testi- 
ly in  a  criminal  case  by  reason  of  being  the 
party  injured  or  defrauaed,  or  intended  to  be 
injured  or  defrauded,  or  by  reason  of  being  the 
husband  or  wife  of  the  accused,  and  that  ei- 
ther may  voluntarily  testify  in  behalf  of  the 
other  but  cannot  be  compelled  to  testify  against 
each  other.  Crim.  Code,  f  215.  'The  Civil 
Code,  to  which  reference  is  made,  was  so  modi- 
fied in  the  revision  that  a  husband  or  wife  is 
Qnly  declared  to  be  incompetent  to  testify  as 
to  communications  made  by  one  to  the  other 
during  marriage,  where  they  are  called  to  testify 
for  or  against  each  other.  Civ.  Code,  i  321. 
if  this  section  were  deemed  to  apply  (and  It 
does  not),  it  would  not  operate  to  exclude  the 
testimony  of  Mrs.  Silvey,  as  she  was  not  asked 
to  testify' against  or  for  her  husband.  There  is 
therefore  no  statutory  disqualification  of  the 
witness,  but  it  is  contended  that  she  is  incom- 
petent to  testify  under  the  principles  of  tlie 
common  law.  This  rule,  if  controlling,  only 
makes  the  husband  or  wife  incompetent  to  testi- 
fy for  or  against  each  other." 

This  declared  policy  of  our  state  law 
was  still  later  reviewed  in  State  v.  Marsee, 
93  Kan.  600,  604.  144  Paa  883,  834,  where 
it  w&a  again  said: 

"The  Criminal  Code  provides  in  set  terms 
that  no  person  shall  be  rendered  incompetent  to 
testify  by  reason  of  being  the  husband  or  wife 
of  the  accused.    Crim.  Code.  |  216." 
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Such  being  the  8ettled  law  of  this  state, 
when  one  spouse  may  testify  against  the 
other  on  trial  in  a  criminal  case,  the  ob- 
jection to  the  competency  of  Roberts'  wife 
as  a  witness  and  to  the  competency  of  her 
testimony  against  Mullins  cannot  be  sustain- 
ed. The  matter  is  thoroughly  discussed  in  3 
Wigmore  on  Evidence,  c.  57,  p.  3034  et  seq. 
It  Will  be  observed  that  Roberts  was  dead 
when  Mrs.  Roberts'  evidence  was  given 
against  Mullins;  but  we  must  concede  that 
counsel  present  some  respectable  authorities 
that  even  then  her  lips  would  be  sealed,  al- 
though their  reasoning  does  not  commend 
itself  to  our  judgment.  Wigmore  states  the 
better  doctrine  and  snpports  it  with  ample 
authority: 

"Can  there  l>e  dissension  with  the  manes  of 
•  departed?  Is  there  for  married  pairs  a  post- 
humous peace,  capable  of  fracture  by  service 
of  subpiBna  upon  the  survivor,  and  therefore 
fit  to  be  forefended  by  the  law?  If  so,  ttien  the 
privilege  should  extend  a  post  mortem  protec- 
tion. But,  unless  we  assume  such  a  theory, 
the  privilege  ceases  upon  the  death  of  a  spouse. 
It  is  true  that,  amooK  the  varying  reasons  for 
the  privilege,  one  of  them  does  suggest  a  ration- 
al exteusion  beyond  the  life  of  the  parties,  name- 
ly, that  policy  of  fairness  which  aims  to  ex- 
empt husband  and  wife  from  the  repugnancy  of 
l>einR  the  means  of  condemning  the  other  (ante, 
section  2228,  p.  15),  for  this  repugnance  must 
exist  also,  in  some  degree,  to  a  condemnation 
of  the  memory  of  the  departed  one.  But  (apart 
from  the  argument  that  this  reason  has  by  no 
means  been  a  generally  accepted  one)  the  an- 
swer is  that  a  detriment  of  such  exiguous  deli- 
cacy could  not  with  propriety  be  allowed  to 
stand  in  the  way  of  the  ludicial  establishment 
of  truth.  Moreover,  lookinK  back  at  the  prin- 
ciple which  defines  testimony  'against'  a  spouse 
as  testimony  against  a  spouse  who  is  a  party 
to  the  case  (ante,  section  2234),  it  is  obvious 
that,  since  a  deceased  person  cannot  be  a  party, 
testimony  concerning  the  deceased  person  can 
never  be  said  to  be  testimony  'against'  a  per- 
son. And  what  is  to  be  said  of  a  divorced 
spouse?  Does  the  privilege  there  also  continue? 
After  the  grave  cause  for  dissolution — adultery, 
desertion,  crime,  or  the  like — has  come  to  pass, 
and  the  parties  have  been  not  only  alienated 
in  spirit,  but  also  solemnly  freed,  by  judicial 
discree,  from  the  obligations  of  a  mutual  con- 
cord and  concession,  is  there  any  longer,  either 
in  fact  or  in  policy,  a  marital  peace  which  must 
be  kept  inviolable?  Or  is  the  legal  fiction  so 
elastic  and  so  artificial  that  it  can  afford  to  dis- 
pense with  even  a  modicum  of  fact  for  its  sup- 
port, and  can  be  deemed  to  exist  even  after  the 
bonds  of  matrimony  have  been  loosed?  There 
ought  to  be  no  doubt  that  this  would  be  carry- 
ing too  far  the  fantasies  of  legal  pretense. 
There  is  no  privilege,  then,  which  prevents  the 
surviving  spouse  from  testifying,  after  the  death 
of  the  other,  in  disparagement  of  the  conduct  or 
the  property  of  the  deceased ;  nor  is  it  material 
that  the  testimony  relates  to  matters  which 
occurred  during  the  marriage.  The  few  rulings 
taking  the  contrary  view  are  misled  by  the 
analogy  of  a  different  privilege,  namely,  that 
which  prohibits  the  disclosure  of  marital  con- 
fidential communications.  It  is  a  legitimate 
corollary  of  that  privilege  (post,  section  2341) 
that  it  prevails  even  after  the  death  of  one 
spouse.  But  the  two  privileges  are  entirely 
distinct;  the  former,  for  example,  has  been  in 
many  jurisdictions  abolished,  while  the  latter 
has  been  nowhere  abolished.  The  reason  of  the 
former  privilege  ceases  with  death;  that  of  the 
latter  does  not.  Each  has  a  separate  scope; 
for  example,  a  wife  might  l>e  prevented  from  re- 
vealing   a    confidential     communication,    even 


though  not  testifying  against  her  husband,  and 
she  might  l>e  prevented  from  testifying  against 
her  husband,  though  her  testimony  involved  no 
confidences.  Thus  it  is  that  a  wife,  after  the 
husband's  death,  is  not  privileged  to  withhold 
facts  involving  disparagement  of  bis  conduct  or 
estate  during  life,  so  long  as  she  does  not  vio- 
late the  other  and  distinct  privilege  against  dis- 
closing confidential  communications.  So,  too, 
after  divorce,  there  is  no  privilege  to  withhold 
the  testimony  of  either,  although  in  a  few 
courts  the  same  confusion  has  here  also  ap- 
peared between  the  present  privilege  and  the 
privilege  for  confidential  communications."  S 
Wigmore,  {  2237. 

We  acknowledge  the  formidable  line  of  au- 
thorities presented  by  counsel,  which  appar- 
ently do  not  accord  with  these  views,  but 
they  do  not  shake  our  approval  of  those 
which  we  have  cited. 

Some  othef  errors  assigned  may  be  briefly 
disposed  of.  It  is  urged  that  Fred  Pickering's 
testimony  should  have  been  excluded  because 
it  only  related  to  Mullins'  attitude  towards 
King  in  the  summer  of  IdlO,  while  the  mur- 
der of  King  did  not  occur  until  September, 
1912.  Cases  are  cited  to  show  that  evidence 
of  threats  made  four  or  five  years  l)efore 
the  homicide  was  too  remote.  Mackmasters 
V.  State,  81  Miss.  374,  33  South.  2.  We  ob- 
serve from  the  record  that  Pickering's  testi- 
mony was  not  objected  to  at  the  trial,  and  it 
would  be  too  late  to  challenge  its  competen- 
cy for  the  first  time  here.  But  Pickering's 
evidence  was  competent  and  admissible. ' 

8.  It  does  not  appear  necessary  to  do  more 
than  note  the  next  error  assigned,  whldi  was 
the  overruling  of  the  motion  to  direct  a  ver- 
dict of  acquittal.  A  contrary  ruling  would 
have  been  highly  impr(4>er. 

9.  Counsel  for  appellant  complain  of  the 
general  tone  of  the  court's  instructions. 
Fault  is  found  that  they  opened  with  an  ad- 
monition to  the  jury  to  do  its  duty,  "to  see 
that  the  majesty  and  purity  of  the  law  is 
vindicated;  that  upon  the  honest,  impartial, 
and  Agid  enforcement  of  the  laws  of  the 
land  depends  the  life  of  the  citizens  and 
proper  enjoyment  of  all  their  rights ;  that  the 
certainty  of  punishment  is  one  of  the  surest 
remedies  for  the  prevention  of  crime;  tliat, 
without  a  just,  rigid,  and  impartial  enforce- 
ment of  the  laws,  no  rights  are  secure." 

Counsel  say,  "Why  should  all  these  things 
have  been  hammered  into  the  jury?"  We 
perceive  no  error  here.  Surely  it  cannot  be 
the  law  that  a  judge  may  not  remind  the 
Jury  of  their  solemn  duties  and  responsibili- 
ties, not  only  toward  the  accused,  but  to  or- 
ganized society  as  well;  that  organized  so- 
ciety, the  state,  which  Is  the  other  party  to 
the  litigation,  and  which  is  also  in  court 
with  its  grievance,  charging  the  violation  oC 
its  laws  and  the  murder  of  one  of  its  dtizeaa 
in  violation  of  those  laws. 

True  it  is  tliat  the  rights  of  the  accused 
are  likewise  entitled  to  the  most  liberal  pro- 
tection. That  was  not  forgotten  by  the  court 
In  the  same  paragraph  in  which  the  court 
admonished  the  jury  as  to  its  duty  to  ths 
public,  It  Ukevdse  said: 
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"  *  •  •  And  I  further  remind  you  that  no 
man  can  be  lawfully  punished,  however  guilty 
he  may  be,  until  that  guilt  is  first  ascertained 
and  declared  by  a  jury  of  his  countrymen. 
•  •  •  The  rignts  of  the  defendant  are  sacred 
to  him,  and  you  are  bound  to  be  especially 
careful  that  an  innocent  man  shall  not  be  pun- 
ished and-  disgraced ;  that  no  injustice  be  done 
to  him ;  and  that  he  have  the  benefit  of  every 
reasonable  doubt,  and  of  that  just  presumption 
of  innocence  which  the  law,  not  only  merci- 
fully, but  wisely  and  Justly  dothes  and  invests 
him." 

10.  CouDsel  criticize  the  following  InBtruc- 
tion: 

"(12)  The  rule  of  law  which  throws  around 
the  defendant  the  presumption  of  innocence  and 
requires  the  state  to  establish,  beyond  a  rea- 
sonable doubt,  every  material  fact  averred  in 
the  information,  is  not  intended  to  shield  those 
who  are  actually  guilty  from  just  and  merited 
punishment,  but  it  is  the  humane  provision  of 
the  law  which  is  intended  for  the  protection  of 
the  innocent  and  to  guard,  so  far  as  human 
agency  goes,  against  the  conviction  of  those 
unjustly  accused  of  crime." 

The  Instruction  Is  a  common  one  in  Kan- 
sas, and  has  probably  been  given  man;  times 
idnce  its  approval  in  b^c  verba  in  State  v. 
Medley,  54  Kan.  627,  629,  39  Pac.  227. 

Oomplaint  is  made  of  the  eleventh  instruc- 
tion: 

"(11)  I  further  instruct  you  that  yon  cannot 
convict  the  defendant  of  an^  crime,  unless  his 
guilt  is  proven  to  your  satisfaction  beyond  a 
reasonable  doubt.  In  the  use  of  the  term  'rea- 
sonable doubt'  I  do  not  mean  any  possible  doubt 
—a  mere  speculation  or  captious  quibble  sug- 
gested for  the  purpose  of  evading  the  perform- 
ance of  an  honest  duty — but  I  mean  such  a  fair 
and  reasonable  nncertainty  concerning  the  falsi- 
ty or  truth  of  any  matter  or  thing  as  would  nat- 
urally and  honestly  be  suggested  to  the  mind 
of  any  candid  and  conscientious  man  after  a 
careful  and  impartial  consideration  of  such  mat- 
ter if  submitted  to  him  for  examination  and  de- 
termination ;  and,  so  long  as  there  is  such  a 
reasonable  doubt  of  guilt  being  satisfactorily 
proven  by  the  evidence,  the  defendant  must  be 
acquitted." 

This  Is  the  substance  of  many  approved 
instnictions.  State  ▼.  Patton,  69  Kan.  486, 
71  Pac.  840,  and  cases  cited. 

11.  Another  instruction  complained  of 
reads: 

"(17)  The  court  instructs  the  Jury  that  dr- 
cnmstantial  evidence  is  legal  and  competent  in 
criminal  cases,  and,  if  it  is  of  such  a  character 
as  to  exclude  every  reasonable  hypothesis  other 
than  that  the  defendant  is  guilty,  it  is  entitled 
to  the  same  weight  as  direct  testimony." 

Here  it  is  insisted  that  in  the  use  of  the 
word  "weight"  the  court  was  permitting  It- 
self to  comment  on  the  weight,  credit,  and 
value  of  the  testimony,  which  was  an  Inva- 
sion of  the  jury's  exclusive  province.  This 
is  too  refined  a  criticism.  The  court  only 
stated  a  proposition  of  established  law,  nor 
does  the  ocmtezt  bear  out  the  inference  that 
the  court  was  seeking  to  Impose  its  opinion 
on  the  Jury.  The  court  merely  meant  that 
circumstantial  evidence  was  legal  evidence 
and  entitled  in  law  to  weight  and  credence  in 
reaching  their  verdict  The  mere  use  of  the 
word  "weights  could  not  have  been  distorted 
by  the  jury  into  an  expression  of  the  court's 
own  oi>lnion  of  Its  probative  ralaei. 


12.  It  Is  next  contended  that  the  court 
erred  in  refusing  to  charge  the  Jury  that  they 
could  not  convict  the  appellant,  in  the  ab- 
sence of  proof,  beyond  a  reasonable  doubt, 
that  Roberts  bad  murdered  King.  The  com- 
plete answer  is  that  the  court  fully  covered 
this  very  point  at  least  twice,  In  the  twenty- 
second  and  thirty-first  Instructions^  but  space 
forbids  their  reproduction  here. 

[10]  13.  It  is  next  urged  that  the  court 
should  have  admonished  the  Jury  with  par- 
ticular care  as  to  the  testimony  of  the  detec- 
tives, and  Nebraska  cases  are  cited  to  that 
effect  That  would  come-close  to  commenting 
on  the  "weight"  of  evidence,  against  which, 
on  the  mere  use  of  the  word  "weight,"  counsel 
have  strongly  Inveighed.  The  whole  matter 
was  properly  and  fully  covered  in  the  gen- 
eral Instruction  to  the  Jury: 

"(8)  You  are  the  exclusive  judges  of  the 
evidence  in  the  case,  of  its  weight,  credit,  and 
value ;  and  you  are  likewise  the  exclusive  judg- 
es of  the  credibility  of  the  witnesses,  and  it  is 
for  you  to  determine  the  force  and  effect  to  be 
^ven  to  the  testimony  of  each  of  them;  and 
in  determining  this  question  you  may  take  into 
consideration  any  bias,  prejudice,  or  unfairness 
that  may  have  been  manifested  by  any  witness 
in  giving  his  or  her  testimony,  also  any  interest 
that  the  witnesses  may  appear  to  have  in  the 
result  of  the  action,  as  well  as  the  means  and 
opportunities  of  the  witnesses  for  knowing  the 
facta  about  which  they  have  testified." 

Detectives  perform  a  valuable  and  neces- 
sary function  In  modem  society.  They  are 
merely  private  citizens  trained  in  the  collec- 
tion of  evidence  against  criminals  and  in  the 
study  of  the  habits  of  criminals.  Modem 
governments  which  are  in  earnest  in  seeing 
tliat  their  laws  are  enforced,  that  their  coin- 
age Is  preserved  from  counterfeiting,  that 
their  mails  are  free  from  molestation  and 
robbery,  make  free  use  of  detectives  and  se- 
cret service  men.  The  profession  of  deteo- 
tlves  may  be  regulated  by  law,  but  no  sound 
reason  can  be  suggested  why  their  testimony 
should  be  singled  out  as  deserving  of  less 
credence  than  the  evidence  of  witnesses  in 
general.  Their  credibility  may  be  subjected 
to  strict  cross-examination,  and  counsel  for 
the  defense  may  comment  freely  upon  their 
testimony  in  argument;  bat  even  in  this  re- 
spect the  same  broad  range  of  comment  is  ac^ 
corded  to  counsel  to  discuss  the  credibility 
of  all  witnesses.  These  views  are  supported 
by  State  v.  Keys,  4  Kan.  App.  14,  45  Pac. 
727;  State  ▼.  Eaton,  6  Kan.  App.  65,  47  Paa 
317;  State  v.  Plgg,  78  Kan.  618,  97  Pac.  869, 
19  li.  R.  A.  (N.  8.)  224,  180  Am.  St  Rep.  385; 
State  v.  Splker,  88  Kan.  644,  120  Pac.  195; 
State  v.  Gray,  00  Kan.  486,  135  Pac.  666; 
Clark  T.  State,  5  Ga.  App.  605,  63  S.  E.  606; 
Bums  V.  People,  45  111.  App.  70;  President 
&  Trastees  of  the  Town  of  St  Charles  v. 
O'Malley,  18  111.  407;  In  re  Wellcome,  28 
Mont  460,  59  Pac.  445;  State  v.  Tudor,  47 
Mont  185,  131  Pac.  632;  40  Cya  2605,  2655. 

[11]  The  cases  to  the  contrary  (State  v. 
Snyder,  8  Kan.  App.  686,  67  Pac.  136,  and 
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State  y.  Shew,  8  Kan.  App.  679,  67  Pac  X37) 
are  overruled. 

14.  Still  another  complaint  of  appellant  Is 
that  of  misconduct  of  counsel  for  the  state. 
It  is  said  that  allusions  were  made  in  the 
state's  closing  argument  to  the  fact  that  de- 
fendant did  not  take  the  stand  in  his  own 
behalf;  that  the  defendant  did  not  call  his 
codefendant  Hartman  as  a  witness ;  that  ap- 
pellant's wife,  who  testified  in  her  husband's 
behalf  as  to  certain  matters,  was  not  exam- 
ined as  to  others;  that  appeals  were  made  to 
the  fears,  passions,  and  prejudices  of  the 
Jury. 

We  have  examined  these  matters  with 
care.  Doubtless  the  state's  counsel  was  zeal- 
ous, fervid,  and  passionate  and  full  of  the 
spirit  of  his  cause,  but  be  apparently  kept 
within  the  limits  of  fair  debate.  Nothing  ap- 
proaching reversible  error  occurred.  State 
V.  Tordl,  80  Kan.  221,  2  Pac.  161;  State  v. 
Glave,  61  Kan.  330,  33  Paa  8;  State  v.  Hink- 
ley,  81  Kan.  838,  106  Pac.  1088;  State  v. 
Olsen,  88  Kan.  136,  127  Pac.  626;  City  of 
Topeka  ▼.  Brlggs,  80  Kan.  843,  135  Pac.  1184; 
State  r.  Miller,  90  Kan.  230,  133  Pac.  878. 

This  concludes  the  main  questions  raised 
by  appellant  Was  the  conspiracy  estab- 
lished? Was  Mulllns'  connection  with  it 
proved?  The  trial  was  a  long  one.  The  evi- 
dence against  the  defendant  consisted  of 
many  circumstances  which  required  the  ex- 
amination of  many  witnesses.  The  record 
fairly  substantiates  the  state's  theory  of  the 
murder  of  Anthony  King  and  of  Mulllns' 
guilt.  It  shows  bis  motive  and  avowed  pur- 
pose to  accomplish  King's  death;  it  fairly 
shows  that  that  purpose  was  followed  until 
Its  culmination;  It  fairly  shows  that  Roberts 
did  the  deed  at  Mulllns'  Instigation.  These 
matters  were  all  sufficiently  established  to 
require  their  submission  to  the  Jury.  6  R. 
C.  L.  1088;  8  Oyc.  678.  In  their  brief  coun- 
sel for  defendant  protest  repeatedly  that 
their  client  did  not  get  a  fair  trial  and  say 
"that  it  ought  not  to  be  an  entirely  hopeless 
undertaking  to  defend  one  charged  with  mur- 
der." The  duty  of  counsel  is  to  use  their 
talents  and  zeal  to  prevent  the  conviction  of 
the  Innocent  and  to  secure  for  every  defend- 
ant a  fair  trial;  and  when,  notwithstanding 
their  talents,  the  guilty  do  escape,  their 
duty  is  fully  discharged,  and  they  need  in- 
dulge in  no  vain  regrets. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(W  Kan.  lei) 

ATCHISON,  T.  ft  8.  F.  RT.  CO.  v.  CITY  OF 

CHANCTE  et  al.     (No.  19396.) 
(Supreme  Court  of  Kansas.     April  10,  1915.) 

(Bv^iut  by  the  Court.) 
1.  Httnicipal  Coktobations  «=>425  —  Spe- 

OIAI.  IltPBOVBlCKNTB— PROPKBTT  ASBESSABI.K 

—"Block." 

Where  parts  of  streets  in  the  heart  of  a 
city  are  missing  on  account  of  the  existence  of 


railroad  tracks  and  rights  of  way.  It  Is  proper 
for  the  city,  for  the  assessment  of  special  im- 
provements, to  consider  that  a  city  block  covera 
the  smallest  unit  of  city  property  which  is  ac- 
tually surrounded  by  streets,  and  to  extend  the 
special  assessment  to  the  center  of  such  block, 
even  though  such  assessment  may  thereby  cover 
the  railway  property  within  sndi  block. 

[E3d.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1030;  Dec.  Dig.  «=> 
425. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Block.] 

2.  Municipal  Corporations  €=>513  —  Spe- 
cial   lupBoVEKENTB— Injunction— LiioTA- 

TI0N8. 

Rule  laid  down  in  Rockwell  v.  Junction 
City,  92  Kan.  613,  141  Pac.  299,  that  proceed- 
ings to  challenge  legality  of  special  improve- 
ments must  be  commenced  witliin  30  days, 
followed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1188-1193,  U95- 
1206;  Dec.  Dig.  «=b513.1 

Appeal  from  District  Conrt,  Labette 
County, 

Action  by  the  Atchison,  Topeka  ft  Santa  FC 
Railway  Company  against  the  City  of  Cha- 
nute  and  others.  From  Judgment  for  plain- 
tifF,  defendants  appeaL  Reversed  and  re- 
manded. 

S.  C  Brown  and  H.  P.  Farrelly,  both  of 
Chanute,  for  appellants.  W.  R.  Smith,  O.  J. 
Wood,  and  A.  A.  Scott,  all  of  Topeka,  John  J. 
Jones,  of  Chanute,  and  W.  D.  Atkinson,  of 
Parsons,  for  appellee. 

DAWSON,  J.  [1]  This  is  an  appeal  by  the 
dty  of  Chanute  from  a  Judgment  in  favor  of 
the  Atchison,  Topeka  ft  Santa  F£  Railway 
Company,  restraining  the  city  and  the  county 
officials  of  Neosho  county  from  levying  and 
collecting  special  assessments  for  paving  in 
the  city  of  Chanute,  and  also  from  a  Judgment 
for  the  return  of  certain  protested  taxes  paid 
thereunder.  The  right  of  way  of  the  railroad 
was  esUblished  in  that  locality  in  1868.  some 
five  years  before  the  city  of  Clianute  was 
founded.  In  1873  the  city  was  platted  and 
organized,  and  the  platting  and  engineering 
of  the  city  streets,  lots,  and  blocks  were  made 
to  conform  to  the  highway  of  the  railway 
company.  In  after  years,  Chanute  developed 
into  a  dty  of  the  second  class,  and  the  paving 
which  has  occasioned  these  special  assess- 
ments and  taxation  covers  streets  in  and 
near  the  center  of  the  business  district.  By 
reason  of  the  existence  of  the  railway  tracks, 
certain  streets  are  partially  missing,  and  con- 
sequently the  "blocks,  lots,  and  pieces  of 
ground"  of  platted  dty  territory  thereabout 
are  different  from  what  they  otherwise 
would  be.  Where  streets  are  missing  on  ac- 
count of  the  railway  tracks,  the  city  extend- 
ed the  paving  tax  halfway  between  the 
streets  which  do  exist,  and  this  in  a  few  in- 
stances subjected  the  plaintiff's  rlgtA  of  way 
property  to  the  payment  of  the  paving  taxes. 

The  statute  says: 

"Fourth,  for  paving,  macadamizing,  curbing 
and  guttering  all  streets,  avenues,  and  alleyi^ 
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aod  for  doing  all  excayating  and  grading  necss- 
iai7  for  the  same,  except  the  squareB  and  areas 
formed  b;  the  crossing  of  streets,  avenues,  and 
alleys,  after  said  streets,  avenues  and  alleys 
have  first  been  brought  to  grade,  as  provided  in 
the  first  subdivision  of  this  section  relating  to 
the  opening,  widening  and  bringing  to  grade  all 
streets,  avenues,  and  alleys,  the  assessments 
shall  be  made  for  each  block  separately,  on  all 
lots  and  pieces  of  ground  to  the  center  of  the 
block  on  cither  side  of  such  street  or  avenue, 
the  distance  improved  or  to  be  improved,  or  on 
the  lots  or  pieces  of  ground  abutting  on  such 
alley,  according  to  the  assessed  value  of  the 
lots  or  pieces  of  ground,  without  regard  to  the 
buildings  or  improvements  thereon,  which  value 
shall  be  ascertained  by  three  disinterested  ap- 
praisers appointed  by  the  mayor  and  counciL" 
Gen.  Stat  1009,  |  1374. 

It  is  urged  that,  since  the  railway  proper- 
ty iB  not  platted  Into  blocks,  lots,  and  pieces 
of  ground,  it  Is  exempt  from  these  special 
assessments.  The  exemption  of  unplatted 
territory  from  special  Improvements  may  be 
Justified  on  the  theory  that,  while  It  is  with- 
in the  corporate  limits  of  the  city,  It  Is  not 
yet  needed  for  homes  and  business  houses, 
and  could  not  bear  the  burden  of  special  tax- 
es. As  the  city  develops,  such  tracts  will  be 
platted  Into  blocks  and  lots,  and  special  Im- 
provements adjacent  to  such  tracts  are  mere- 
ly deferred  until  there  Is  a  real  need  for 
them.  But  it  would  hardly  be  Just  to  exempt 
railway  property  In  the  heart  of  the  business 
district  from  its  share  of  the  burden  of  these 
special  improvements.  Logically  Its  property 
never  can  and  never  will  be  subdivided  Into 
blocks  and  lots.  Tet  the  railway  Is  usually 
the  most  Important  business  Institution  in  its 
neighborhood,  and  the  paving  of  the  streets 
surrounding  the  "blocks,  lots,  and  pieces  of 
ground"  within  which  It  transacts  Its  btisl- 
ness  Is  as  much  to  its  advantage  as  to  that 
of  any  other  taxpayer.  Perhaps  this  reason- 
ing wUl  harmonize  McOrew  v.  Kansas  City, 
64  Kan.  61,  67  Pac.  438,  and  Bowlus  v.  lola, 
82  Kan.  774,  109  Pac.  405.  If  not,  the  older 
decision  must  glre  way.  What  is  meant  by 
a  city  block  has  been  settled  by  this  court  In 
Bowlus  v.  lola,  supra.    It  is  there  said: 

"The  question  is :  What  constitutes  a  'block,' 
within  die  meaning  of  the  statute?  The  appel- 
lanta  argue  that,  since  the  Ordinary  method  of 
platting  is  into  lots  and  blocks,  the  Legislature 
must  have  bad  in  mind  a  block  made  by  platting, 
and  hence  that  the  designation  given  by  the 
donor  of  the  plat  controls.  The  premise  is 
sound  enough,  but  the  conclusion  does  not  fol- 
low. According  to  all  the  dictionaries  and  the 
popular  understanding  everywhere,  a  block  is  a 
portion  of  a  city  surrounded  by  streets.  In 
common  practice  city  plats  are  made  to  con- 
form to  this  understanding,  and  the  Legislature 
had  in  mind  blocks  so  constituted,  and  not 
tracts  arbitrarily  designated  as  blocks  by  the 
donor  of  a  plat.  This  interpretation  accounts 
for  the  difference  between  the  method  of  assess- 
ing the  cost  of  street  improvements  and  the 
method  of  assessing  the  cost  of  alley  improve- 
ments. An  alley  is  a  narrow  way  designed  for 
the  special  accommodation  of  the  property  it 
reaches.  Consequently  the  cost  of  improving 
an  alley  is  laid  upon  the  abutting  lots  or  ground. 
Streets  and  avenues  are  designed  for  general 
public  travel,  and  consequently  the  cost  of  im- 
proving tiiem  is  extended  to  the  center  of  the 


tracts   bounded    by   such   thoroughfares."     82 
Kan.  776,  777,  109  Pac.  406. 

[2]  Another  contention  of  the  appellant  Is 
meritorious.  The  three  paving  ordinances 
complained  of  were  published  July  15,  1908, 
February  11,  1909,  and  August  3,  1909,  re- 
spectively. The  suit  to  restrain  the  levy  and 
collection  of  the  special  improvements  under 
these  ordinances  was  filed  December  18, 1909. 
This  was  too  late. 

Section  1420  of  the  General  Statutes  of 
1909,  in  part,  reads: 

"And  no  suit  to  set  aside  the  said  assessments 
shall  be  brought  after  the  expiration  of  thirCr 
days  from  the  time  the  amount  due  on  such  lot 
liable  for  such  assessment  is  ascertained." 

In  Rockwell  v.  Junction  City,  92  Kan.  613, 
615, 141  Pac.  299,  It  Is  said: 

"This  limitation  Is  valid  and  covers  all  Ir- 
regularities and  defects  in  the  proceedings.  It 
is  contended  that,  by  reason  of  the  insufficiency 
of  the  petition,  tJie  mayor  and  council  had  no 
jurisdiction  to  act,  and  that  therefore  the  30- 
day  statute  of  limitations  did  not  begin  to  run, 
but  it  has  been  often  held  that  such  defects  are 
waived  and  cured  by  the  limitation.  Wahlgren 
V.  Kansas  City,  42  Kan.  243,  21  Pac.  1068; 
Doran  v.  Barnes,  64  Kan.  238.  38  Pac.  300; 
Railroad  Co.  v.  Kansas  City,  73  Kan.  571,  85 
Pac.  603.  It  has  been  ruled  that  the  statute 
applies  and  cuts  off  defenses  that  the  improve- 
ment proceedings  are  void  by  reason  of  fraud  or 
other  defects.  City  of  Topeka  v.  Gage,  44  Kan. 
87,  24  Pac.  82;  Kansas  Citr  ▼.  McGrew,  78 
Kan.  335,  96  Pac.  484." 

See,  also,  the  same  case  on  rehearing,  93 
Kan.  1,  142  Pac.  268. 

We  have  referred  above  to  sections  1374 
and  1420  of  the  General  Statutes  of  1909,  as 
these  were  the  references  made  In  the  briefs. 
These  sections  have  been  amended  by  chap- 
ters 102  and  110  of  the  Session  Laws  of  1911, 
but  not  on  the  points  Involved  bereln.  It 
follows  that  the  special  assessments  were 
legal,  and  the  suit  to  enjoin  their  collection 
was  not  brought  within  the  30-day  statute  of 
limitations. 

Both  cases  are  reversed  and  remanded, 
with  instructions  to  dissolve  the  Injunction, 
to  vacate  the  Judgment  for  the  return  of  the 
protested  taxes,  and  to  enter  Judgment  for 
defendants  In  both  proceedings.  All  the  Jus- 
tices concurring. 


(95  Kan.  ;4<) 
ROEDIGER  V.   UNION  PAC.  R.  CO. 
(No.  19393.) 

(Supreme  Court  of  Kansas.     April  10,  1916.) 

(SvHaiv*  iy  the  Court.) 
1.  BviDKRCB  4=9598  —  "Pbkpordkbanck  o» 
THK  Evidence" — Contbolling  Effect. 
Ordinarily,  In  civil  cases  a  preponderance 
of  the  evidence— the  greater  convincing  weight- 
controls  whether  the  evidence  be  direct  or  cir- 
cumstantial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  18  2460-2462;   Dec.  Dig.  (S=>698. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Preponderance.] 


^=»For  other  cases  see  same  topic  and  KEY-NUMBER  la  all  Key-Numbered  Digests  and  Indezas 


Digitized  by  VjOOQ  IC 


838 


147  PACIFIC  RBPORTBB 


(Kan. 


2.  Nbw  Tbiai.  «=»5ft— Gbodkds— Pailubb  to 

Answbb  Special  QcEsnoNS.- 

When  special  questioiia  properly  submitted 
fre  not  (airly  or  consistently  answered  accord- 
ing to  the  evidence,  a  fair  trial  has  not  been 
had,  and  a  new  trial  should  be  granted. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  I  125;    Dec  Dig.  «=»59.] 

Appeal  from  District  Court,  Geary  County. 

Action  by  Mary  A.  Roedlger,  administra- 
trix of  the  estate  of  John  Roedlger,  deceased, 
against  the  Union  Padflc  Railroad  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  grant  new  trial. 

R.  W.  Blalr,  C.  A.  Magaw,  and  T.  M.  Lll- 
lard,  all  of  Topeka,  for  appellant.  Arthur  S. 
Humphrey  and  J.  V.  Humphrey,  both  of 
Junction  City,  and  John  B.  Hessln,  of  Man- 
hattan, for  appellee. 

WEST,  J.  The  plaintiff  sued  to  recover 
for  the  death  of  her  husband.  She  alleged 
that  on  the  24th  of  August,  1912,  at  Mllford 
Station,  while  passing  over  the  tracla  of  the 
defendant's  railroad  on  the  public  highway, 
her  husband  was  run  over  by  an  engine  and 
train  of  the  defendant  and  killed ;  that  the 
death  was  caused  by  the  defendant's  negli- 
gence, In  that,  though  the  night  at  the  time 
and  place  of  the  casualty  was  darl^  and  that 
portion  of  the  track  between  the  highway  and 
the  station  where  the  train  was  Just  before 
the  deceased  reached  the  track  was  conceal- 
ed from  view  of  the  portion  of  the  highway 
on  which  the  deceased  approached,  because 
of  an  elevator  and  box  cars  then  standing  on 
the  east  side  of  that  part  of  the  track,  the 
defendant  operated  its  train  with  the  engine 
running  backwards  and  without  a  headlight, 
thereby  creating  the  deceptive  appearance 
that  the  train  was  moving  In  the  opposite  di- 
rection from  that  In  which  it  was  moving, 
and  that  the  defendant  had  no  light  or  else  a 
dim  and  grossly  insufficient  light  on  that  end 
of  the  engine  In  the  direction  in  which  it  was 
moving,  and  had  no  person  stationed  on  the 
engine  to  keep  a  lookout  and  give  warning, 
and  that  the  engineer  and  Qreman  were  run- 
ning the  engine  without  taking  any  precau- 
tion to  avoid  running  over  persons  who  might 
be  passing  over  the  track,  and  without  hav- 
ing whistled  or  rung  the  bell  or  given  other 
signal  of  the  approach  of  the  train  to  the 
highway.  There  was  a  further  allegation  of 
gross  negligence.  The  answer  consisted  of  a 
general  denial  and  the  allegation  of  negli- 
gence on  the  part  of  the  deceased.  The 
plaintiff  recovered,  and  the  defendant  appeals 
and  assigns  error  upon  the  overruling  of  the 
defendant's  demurrer  to  the  evidence,  its  mo- 
tions to  direct  a  verdict,  for  Judgment  on  the 
special  findings,  to  vacate  and  set  aside  such 
findings,  and  In  giving  and  refusing  Instruc- 
tions. 

The  jury  found  that  the  body  was  discov- 
ered about  300  feet  south  of  the  crossing; 
that    one    of    the    defendant's    north-bound 


trains  passed  over  it  before  It  was  discov- 
ered by  any  one;  that  it  was  then  lying 
about  305  feet  south  of  the  crossing;  that 
there  was  an  elevator  which  obstructed  the 
view  of  the  deceased  if  he  approached  the 
crossing  from  the  east;  that  there  was  not 
sufficient  moonlight  on  the  night  of  the  in- 
Jury  to  enable  one  approaching  the  crossing 
from  the  east  to  see  a  locomotive  and  fr^ht 
cars  standing  upon  the  main  line  about  150 
feet  north  of  the  crossing;  that  the  deceas- 
ed was  on  the  crossing  when  he  was  first 
struck  by  the  train;  that  If  he  approached 
from  the  east  there  was  nothing  to  prevent 
his  hearing  the  locomotive  if  It  was  moving 
southward  towards  the  crossing  at  the  time; 
that  had  he  exercised  ordinary  care  he  could 
have  heard  the  whistle  a  certain  witness 
testified  to  bearing,  had  the  engine  whistled 
before  it  reached  the  crossing.  Question  No. 
15  and  the  answer  were  as  follows: 

"Q.  If  you  find  that  the  said  John  Roediger 
was  run  upon  and  killed  by  defendant's  locomo- 
I  tive,  state  whether  or  not  by   the  exercise  of 
I  ordinary  care  he  could  have  seen  and  heard  said 
locomotive  in  time  to  have  avoided  a  collision 
'■  with  it?    A.  If  the  defendant  had  had  their  en- 
gine equipped  with  a  headlight  and  customary 
caution  taken  when  their  train  went  over  said 
crossing,   he  could    have   seen    and    beard    the 
train." 

It  was  alleged  that  the  collision  occurred 
about  10:30  o'clock  of  the  night  of  August 
24th,  and  the  Jury  found  that  the  deceased 
left  the  picnic  grounds  (near  Mllford)  be- 
tween 9  and  10  o'clock  p.  m.  of  that  evening. 
The  body  was  not  found  until  Monday,  Au- 
gust 26th.  There  was  testimony  that  the 
deceased  had  good  sight  and  hearing,  was  a 
fast  walker  and  an  active  man ;  that  on  the 
evening  In  question  he  seemed  to  t>e  in  good 
health  and  spirits;  and  that  in  going  fr<Mn 
Mllford  to  his  home,  2^  miles  distant,  or 
returning,  he  was  careful  when  crossing  the 
tmck  and  looked  and  listened  to  see  whether 
there  was  a  train  coming.  There  w;as  a  pic- 
nic at  Mllford  on  the  day  In  question,  and 
one  witness,  a  young  lady,  testified  that  she 
left  the  grounds  for  home  about  11  o'clock; 
that  going  along  the  highway  she  crossed  the 
tracks;  that  there  was  a  train  north  of  the 
crossing;  that  the  engine  attached  to  the 
train  was  headed  north,  that  is,  it  was  turn- 
ed towards  the  train ;  that  the  lights  loolced 
like  two  little  lanterns,  one  on  each  side; 
they  looked  like  ordinary  lanterns;  tliat 
after  she  had  crossed  the  tracks  and  gone 
along  for  about  a  half  mile  she  heard  the 
train  whistle  as  It  pulled  out;  she  did  not 
notice  the  ringing  of  a  bell  or  hear  any  escap- 
ing steam;  that  when  she  crossed  the  train 
was  from  100  to  150  feet  north,  and  she  saw 
the  engine  and  train  clearly.  There  was 
testimony  that  the  deceased  sometimes  walk- 
ed along  the  track  south  from  the  crossing 
before  turning  west.  The  moon  set  at  1:58 
In  the  morning. 

The  theory  of  the  defendant  is  that  the  de- 
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ceased  was  struck  while  walking  down  the 
track  some  distance  below  the  crossing,  and 
much  evidence  was  introduced  to  show  the 
location  of  the  body,  and  certain  dismember- 
ed limbs,  and  that  certain  articles  and  par- 
ticles of  clothing  were  scattered  from  the 
sonth  side  of  the  crossing  to  a  distance  far 
south  of  where  the  body  was  found,  so  that 
there  was  testimony  supporting,  or  tending 
to  support,  both  this  theory  and  that  of  the 
plaintier  that  the  deceased  was  struck  at  the 
crossdng  as  the  Jury  found. 

The  undisputed  testimony  showed  that,  aft- 
er passing  the  elevator  in  coming  to  the 
crossing  from  the  east,  there  was  a  space  be- 
tween the  switch  track  and  the  main  track 
variously  estimated  at  from  12  to  40  feet, 
from  which  space  one  could  see  north  as  far 
as  the  depot,  some  400  or  500  feet.  It  is  ar- 
gued, on  the  one  band,  that  the  deceased 
must  have  seen  the  engine  if  approaching 
him  from  a  distance  less  than  this,  and,  on 
the  other,  that  had  he  seen  the  lanterns  on 
the  engine  approaching  backwards  thej 
would  not  have  given  him  warning  of  an  on- 
coming train,  but  might  well  have  impressed 
him  as  a  distant  or  unimportant  light  of  no 
particular  slgnlflcance. 

The  young  lady  already  referred  to  was 
the  only  witness  who  testifled  to  the  presence 
of  a  train  near  the  crossing,  and  It  is  urged 
that  such  a  combination  as  she  described 
would  not  give  the  warning  of  an  ordinary 
locomotive  moving  head  first  and  equipped 
and  operated  in  the  usual  way.  Manifestly, 
the  jury  acted  upon  the  theory  that  the  re- 
versed engine  seen  by  her  struck  the  deceased 
on  the  crossing,  and  that  he  was  exercising 
ordinary  care  to  avoid  collision  or  Injury. 
It  became  the  more  important  therefore  to 
ascertain  the  facts  as  to  the  use  of  such  care 
by  him,  considering  not  only  his  instinct  of 
self-preservation,  but  the  evidence  touching 
his  alertness  when  approaching  a  crossing 
over  this  track.  To  this  end,  question  No. 
15  was  submitted,  and  the  response  Is  such 
that  counsel  for  the  defendant  requested  the 
court  to  direct  the  jury  to  answer  it  more 
definitely,  which  request  was  refused.  If  by 
the  exercise  of  ordinary  care  he  could  have 
seen  and  heard  the  locomotive  In  time  to 
avoid  a  collision,  of  course  there  could  be  no 
recovery;  for  in  that  case  the  injury  re- 
sulted from  his  own  carelessness  as  well  as 
that  of  the  defendant  A  negative  answer 
would  have  been  in  favor  of  the  plaintiff, 
while  an  answer  in  the  aflBrmative  would 
necessarily  preclude  a  recovery.  But,  In- 
stead of  giving  a  direct  answer,  the  jury  re- 
plied In  effect  yes,  if  the  engine  had  been 
equipped  with  a  headlight  and  used  with 
customary  caution.  But  the  point  as  to  the 
engine  being  so  equipped  or  so  used  does  not 
appear  in  the  question  nor  belong  In  the  an- 
swer. The  young  lady  could  see  the  engine 
ttboot  ISO  feet  away  while  she  was  crossing, 
and  the  defendant  had  a  right  to  a  finding 
by  tire  Jury  whether  or  not,  after  passing  the 


elevator,  the  deceased  could  by  the  use  of 
ordinary  care  have  seen  the  engine  in  time 
to  avoid  a  collision  with  tnat  engine  equipped 
as  it  was,  not  what  he  might  have  seen  and 
avoided  had  an  engine  differently  equipped 
been  used.  By  their  answer  to  question  No. 
9  the  jury  said  there  was  nothing  to  prevent 
hearing  the  locomotive  If  It  was  moving  to- 
wards the  crossing,  if  the  deceased  was  ap- 
proaching from  the  east  The  answer  to 
question  No.  8,  that  the  elevator  obstructed 
his  view  so  as  to  prevent  his  seeing  the  en- 
gine in  time  to  avoid  collision,  is  somewhat 
remarkable,  considering  the  fact  that  the 
elevator  is  75  feet  north  of  the  crossing,  and 
that  after  coming  to  the  switch  track  there 
is  from  12  to  40  feet  space  before  reaching 
the  main  track  on  which  the  engine  stood 
when  the  young  lady  crossed,  from  which 
space  one  could  see  north  several  hundred 
feet. 

Na  8  was  answeied  to  the  effect  that  the 
evidence  showed  there  was  not  sufficient 
moonlight  to  see  an  engine  and  cars  standing 
on  the  main  line  about  150  feet  from  the 
crossing,  notwithstanding  the  young  lady's 
evidence  that  she  saw  them  clearly  when  she 
was  crossing  the  track,  which  would  indicate 
that  the  shadow  claimed  to  have  been  cast 
by  a  nearby  hlU  did  not  interfere  with  her 
view. 

A  motion  was  made  to  set  aside  most  of 
the  findings  because  inconsistent  and  unsup- 
ported, against  the  weight  of  the  evidence, 
and  given  under  the  influence  of  passion  and 
prejudice.  Judgment  on  findings,  1,  2,  3,  and 
9  was  asked,  both  of  which  motions  were 
denied. 

(1]  Fault  is  found  with  the  instructions, 
but  they  appear  to  have  fairly  and  correctly 
stated  the  law  save  in  one  respect  The  jury 
were  charged  that,  where  circumstantial  evi- 
dence alone  is  relied  on  to  establish  any  es- 
sential fact,  "all  of  the  drcumstances  and 
the  preponderance  of  the  same  must  conctir, 
relate  to  and  all  point  fairly  and  reason- 
ably to  the  establishment  of  the  fact  or  is- 
sue for  which  they  are  offered  to  prove  and 
claimed  to  establish,  and  that  the  chain  of 
circumstances  must  be  so  complete  and  with- 
out break  as  that  no  other  reasonable  con- 
clusion can  be  drawn  from  the  same  except 
that  they  show  the  existence  of  the  issue  or 
fact  which  they  are  offered  to  prove."  This 
too  nearly  aproacbes  the  rule  applying  to  cir- 
cumstantial evidence  in  a  criminal  case  when 
alone  relied  on  for  a  conviction.  In  civil  cas- 
es a  preponderance  of  the  evidence — the 
greater  convincing  weight — ordinarily  con- 
trols whether  the  evidence  be  direct  or  dr- 
cumstantiaL 

[2]  A  careful  examination  and  considera- 
tion of  the  entire  case  leads  to  the  convic- 
tion and  coDClosion  that  the  questl<»8,  few 
in  number,  properly  submitted,  were  not 
fairly  or  consistently  answered  according  to 
the  evidence,  and  a  fair  trial  was  not  had, 
and  that  for  this  reason  it  was  error  to  deny 
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a  new  trial.  K.  P.  By.  Ca  r.  Peav^,  S4  Kan. 
472,  8  Pac.  786;  S.  K.  By.  Ca  t.  Michaels, 
49  Kan.  388,  30  Pac.  408 ;  A.,  T.  &  S.  F.  B.  Co. 
▼.  Wells,  56  Kan.  222,  42  Pac.  699;  Elevator 
Ca  T.  Ball  way  Co.,  89  Kan.  38,  130  Pac.  686 ; 
Willis  T.  Skinner,  89  Kan.  145,  130  Paa  673; 
Corley  v.  Ballway  Co.,  90  Kan.  70,  133  Pac. 
555 ;  Burnett  v.  Street  BaUway  Co.,  90  Kan. 
282,  133  Pac.  534. 

In  view  of  this  conclusion,  certain  other 
points  presented  and  argued  need  not  be  con- 
sidered. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
trial.    AU  the  Justices  concorrlng. 


(M  Kan.  777) 

INSDBANCH  CO.  OF  NOBTH  AMEBICA  v. 

BAEB.     (No.  19169.) 
'  (Supreme  Ck>urt  of  Kansas.    April  10,  1915.) 

(Bytta^t  it  tk«  Court.) 

1.  APPKAL  Ann  EBBOB  €=3l74-;-PBIC8XirTATI0N 
BiLOW — COBFOBATB   EXISTENCE. 

A  wrong  judgment,  whereby  a  plaintiff  cor- 
poration was  defeated  in  tlie  trial  court,  will 
not  be  upheld  in  this  court  on  the  sole  ground 
that  the  corporate  existence  of  the  plaintiff  was 
not  proved,  when  that  corporate  existence  was 
not  treated  as  one  of  the  issues  on  trial,  and 
such  failure  of  proof  is  presented,  and  is  called 
to  the  attention  of  the  unsuccessful  party,  for 
the  first  time  in  this  court. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i|  1093,  1094,  1121-U32 ; 
Dec  Dig.  «=»174.1 

2.  IK80BANCK  9=»83— LiAsn.rrT  of  Aoknt— 
Violation  of  Instbuctionb. 

An  insurance  ai^ent  who  issues  a  policy  of 
insurance  in  violation  of  the  instructions  of 
his  company,  is  liable  to  the  company  for  the 
amount  of  insurance  paid  and  expenses  incur- 
red by  the  company  on  account  of  a  loss  under 
the  policy. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  107-110;    Dec.  Dig.  <8=>83.] 

8.  Insurance  ®=»83— Liabilitt  of  AaxsT— 
ViotATioN  OF  Instbuctionb— Defense. 
An  insurance  agent  cannot  defeat  his  lia- 
bility to  bis  company,  for  issuing  a  policy  in 
violation  of  his  instructions,  by  showing  that 
the  company  might  have  escaped  liability  on  the 
policy  by  htigation. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  if  107-110;   Dec.  Dig.  «=>83.] 

Appeal  from  District  Court,  Marshall 
County. 

Action  by  the  Insurance  Company  of  North 
America  against  Joseph  Baer,  revived  in  the 
name  of  M.  Hawk,  administrator.  From  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Stone  &  McDermott,  of  Topeka,  for  appel- 
lant W.  W.  Bedmond,  of  Marysvllle,  and 
Gregg  &  Gregg,  of  Frankfort,  for  appellee 

MABSHAI/Iy,  J.  This  is  an  action  brought 
by  an  insurance  company  against  its  agent, 
to  recover  damages  sustained  by  reason  of 
the  agent's  Issuing  an  insurance  policy  In  vio- 
lation of  Instructions  given  by  the  company  to 


the  agent  Judgment  was  rendered  In  favor 
of  the  defendant    Tte  plaintitf  appeals. 

The  plaintiff  alleges  that  it  la  a  coriMra- 
tion.  The  defendant  for  his  answer  files  a 
general  denial,  alleges  aSlrmatlve  matter,  and 
verifies  the  answer,  as  follows: 

"State  of  Kansas,  Marshall  Co.— «s.:  Joe 
Baer,  being  first  duly  sworn  upon  his  oath,  says 
that  he  has  read  and  knows  the  contents  of  the 
foregoing  answer,  and  that  the  statements,  alle- 
gations and  averments  therein  contained  are 
true." 

No  evidence  was  Introduced  to  show  that 
the  plaintiff  was  a  corporation.  The  evidence 
shows  that  Joseph  Baer,  who  was  a  banker, 
was  the  agent  of  the  plaintiff,  with  power  to 
Issue  policies  of  insurance;  and  that  he  wrote 
W.  D.  Perry,  state  agent  for  the  company,  on 
February  24,  1908,  asking  where  be  could 
Insure  stalUons  and  Jacks,  and  in  wliat  com- 
pany. To  this  Perry  replied,  on  March  2d, 
as  follows: 

"This  will  acknowledge  receipt  of  yonr  es- 
teemed favor  of  the  24th  ultimo  inquiring  rela- 
tive to  insurance  on  fine  horses  and  in  reply 
beg  to  advise  that  while  such  risks  are  not  re- 
garded in  high  favor  by  any  company,  neverthe- 
less in  view  of  the  fact  that  you  have  rendered 
us  very  satisfactory  service  during  the  past  few 
years  you  may  feel  at  liberty  to  insure  such 
risks  in  the  North  American.  The  rate  on  such 
stock  in  a  private  bam  should  not  be  less  than 
2.50  per  hundred  and  of  course  if  such  stock  is 
kept  in  a  livery  barn  or  other  specifically  rated 
risk  the  rate  on  such  risk  would  govern  in 
such  cases.  Tour  form  sbonld  read  so  as  to 
describe  the  particular  animal  by  name,  breed, 
and  positively  color,  Vhile  and  only  whUe'  in 
the  premises  described."  . 

March  10,  1008,  Perry  again  wrote  Baer 
as  follows: 

"I  have  for  acknowledcment  your  favor  of  the 
3d,  relative  to  insurance  on  fine  horses.  Since 
writing  you  last  I  have  received  a  letter  from 
General  Agent  Downing  with  particular  refer- 
ence to  this  class  of  business  and  he  advised 
that  he  lias  been  scrupulously  declining  to  in- 
sure high  priced  horses  particularly  those  used 
for  breeding  purposes.  Inasmuch,  however,  as 
have  been  discussing  the  matter  with  yon  I 
am  forwarding  your  correspondence  to  him  and 
have  asked  him  to  give  you  such  final  instruc- 
tions as  he  may  deem  advisable  under  the  cir- 
cumstances. It  seems  that  I  was  laboring  under 
a  false  impression  in  view  of  what  Mr.  Down- 
ing had  said  and  I  prefer  that  he  give  you  the 
final  word  in  connection  with  this  class  of  busi- 
ness." 

The  Inquiries  of  Baer  appear  to  have  been 
turned  over  to  W.  N.  Johnson,  general  agent 
of  the  company,  who  on  March  13,  190S, 
wrote  him  as  follows: 

"We  are  Just  in  receipt  of  a  letter  from  State 
Agent  Perry  with  which  he  inclosed  your  letter 
to  him  under  date  of  March  3d  relative  to  the 
writing  of  insurance  upon  fine  horses,  and  in 
compliance  with  his  request  we  advise  yon  of 
our  wishes  In  this  matter,  we  beg  to  say  that 
for  a  good  many  years  we  have  declined  to  in- 
sure high  priced  horses  used  either  for  running, 
trotting  or  breeding  purposes.  So  far  as  racing 
horses  are  concerned,  there  is  altogether  too 
much  moral  hazard  connected  with  them  to 
warrant  us  in  insurinc  them,  and  as  to  horses 
used  for  breeding  purposes,  they  are  so  oftec 
vicious  and  unmanageable  as  to  become  an  ex- 
tremely hazardous  class  of  property  to  insure. 
In  either  case,  the  rate  of  insurance  is  inade- 
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lunate,  for  the  hazard  Is  folly  equal  to  that  of  a 
livery  stable,  and  we  would  be  unwilling  to  in- 
sure the  class  at  less  than  8  per  cent,  while 
located  in  the  owner's  own  barn,  or  if  they  go 
from  place  to  place  and  our  insurance  follows 
and  covers  them,  we  would  want  at  least  double 
that  rate.  For  these  reasons  we  would  much 
prefer  to  be  excused  from  insuring  fine  horses. 
We  very  much  regret  our  inability  to  accommo- 
date you  bat  trust  that  we  may  be  able  to  do 
io  in  other  directions  to  oar  mutual  advantage." 

On  March  22, 1010,  Baer  issued  a  policy  of 
Are  iDsnrance  on  a  stallion  and  Jack  for  $300 
each,  describing  them  as  one  horse  and  one 
mnle,  and  making  the  policy  effective  any- 
where. W.  W.  Potter,  employe  of  the  de- 
fendant, made  oat  the  daily  report  of  the 
policy  as  follows: 

"4.  On  contents  of  said  stable,  the  snm  of 
|600.00  OoUars.     Divided  as  follows,  to  wit: 

$300.00  on  one  horse.    % on  live  stock  of 

all  kinds.    $300.00  on  one  mole." 

The  policy  provided  that: 

"This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void,  *  *  *  or  if  the  subject  of  in- 
Borance  be  personal  property  and  be  or  l>ecome 
encumbered  by  a  chattel  mortgage." 

Some  time  after  the  policy  was  issued,  the 
owner  of  the  stallion  ^d  Jack  gave  a  chattel 
mortgage  on  the  animals,  to  a  bank  with 
which  Baer  was  not  connected.  He  learned 
of  this  chattel  mortgage  and  had  a  conversa- 
tion with  the  owner  concerning  the  same. 
The  animals  insured  were  used  for  breedinjg 
purposes,  and  were  burned  in  a  livery  bam 
not  covered  by  the  policy.  The  company 
compromised  the  claim,  paid  the  owner  $600, 
expended  the  sum  of  $48.84  in  adjusting  the 
policjc,  and  sued  Baer  for  the  amounts  thus 
paid.  A  demnner  to  the  evidence  was  in- 
terposed and  was  sustained  by  the  court.  Of 
this  the  plaintiff  complains.  It  also  com- 
plains that  the  court  excluded  evidence  of- 
fered by  the  plaintiff.  It  does  not  appear 
that  this  evidence  was  produced  on  the  mo- 
tion for  a  new  trial. 

Under  instructions  given  him,  it  was  Baer's 
duty  to  notify  the  company  on  learning  of 
any  incumbrances  on  any  of  the  property  in- 
sured. He  did  not  notify  the  company  at 
any  time  of  the  chattel  mortgage.  The  com- 
pany learned  of  this  chattel  mortgage,  and 
of  all  the  misconduct  of  the  agent,  before  the 
payment  of  the  loss  and  expense. 

[1  ]  1.  The  defendant  contends  that  the  de- 
murrer was  properly  sustained,  because  the 
verified  general  denial  put  in  issue  the  allega- 
tion of  the  plalntlfTs  incorporation.  This 
seems  not  to  have  been  specifically  presented 
to  the  trial  court  Technically,  it  was  pre- 
sented by  the  demurrer  to  the  evidence.  The 
case  was  tried  as  though  this  matter  was  not 
Questioned.  All  parties  seem  to  have  assum- 
ed that  it  was  not  in  issue.  The  demurrer  to 
the  evidence  was  sustained  because,  in  the 
opinion  of  the  trial  court,  the  company  had  a 
defense  to  the  policy  for  breach  of  the  in- 
cumbrance clause  contained  therein.  We 
will  not  decide  whether  or  not  the  verified 
genera]  denial  properly  put  In  issue  the  in- 
corporation of  the  plaintiff,  because  that  ques- 


tion is,  for  the  first  time,  presiented  In  this 
court  We  will  treat  this  question,  in  this 
case,  as  it  was  treated  by  the  trial  couirt,  and 
we  will  decide  this  case  on  the  questions  on 
which  it  was  decided  by  that  court  In  Gor- 
reU  v.-  Battelle,  83  Kan.  870,  372,  144  Pac. 
244,  24S,  this  court  said: 

"Unless  the  record  shows  that  the  matter  was 
specifically  and  unequivocally  brotigbt  to  the 
attention  of  the  trial  court  while  it  had  posses- 
sion of  the  case  and  power  to  dispose  of  it  as 
justice  required,  this  court  will  regard  the  issue 
as  abandoned.  It  would  be  gross  abuse  of  pro- 
cedure for  a  defendant  to  veil  an  oversight  in 
making  proof  nnder  a  general  demnrrer  to  the 
evidence  and  a  general  motion  for  a  new  triaL 
and  then  appeal  to  this  court  for  a  new  trial 
when  the  evidence  is  all  the  time  lying  in  a  pub- 
lic office  barely  outside  the  reach  of  judicial 
knowledge,  and  when  the  new  trial,  if  granted, 
would  extend  to  that  issue  alone." 

[2]  2.  Was  Baer  liable  for  the  loss  sustain- 
ed by  the  company  on  account  of  this  policy? 
In  31  Cya  1451,  we  find  this  language: 

"It  is  the  duty  of  an  agent  whose  authority 
is  limited  by  instructions  to  adhere  faithfully 
thereto,  regardless  of  his  own  opinion  as  to 
their  propriety  or  expedienev,  and  if  be  exceeds, 
violates,  or  neglects  such  mstructions  he  will 
be  liable  to  the  principal  for  any  loss  or  damage 
resulting  therefrom."  - 

In  22  Cya  1437, 1438,  under  Ono  arUde  "In- 
surance," we  read: 

"Tb«  agent  mnst  respond  in  damages  for  any 
breach  of  duty  arising  out  of  his  relations  aa 
agent  which  has  resulted  in  injury  to  the  com- 
pany. Thus,  if  tiie  agent  violates  instructions 
as  to  the  class  of  risks  which  he  is  to  insure, 
and  thereb][  renders  the  company  liable  for  a 
loss  on  a  risk  which  would  not  have  l>een  ac- 
cepted bad  the  instructions  been  observed,  the 
agent  will  be  liable  to  the  company  for  the 
amount  of  loss  which  it  has  beoi  compelled  to 
pay  on  account  of  such  risk." 

In  Insurance  Co.  v.  Clark  ft  Cressler,  126 
Iowa,  274,  27S.  100  N.  W.  624,  it  was  said: 

"In  an  action  against  an  insurance  agent  for 
wrongfully  writing  a  risk  at  a  lower  rate  than 
authorized  and  failing  to  report  the  same,  and 
the  evidence  tended  to  show  that  the  company 
would  have  canceled  the  risk  had  it  known  of  it, 
the  measure  of  damages  is  the  total  loss  sustain- 
ed thereby."    Syl.  par.  7. 

In  Hanover  Fire  Ins.  Co.  v.  Ames,  39  Minn. 
160,  89  N.  W.  300,  a  fire  insurance  agent 
was  held  liable  for  issuing  a  fire  insurance 
policy  contrary  to  Instructions.  In  22  Ll  R. 
A.  (N.  S.)  609,  is  found  a  note  to  Insurance 
Co.  V.  First  National  Bank,  on  "Liability  of 
insurance  agent  to  company  for  failure  to 
follow  Instructions,"  as  follows: 

"There  is  no  doubt  that  an  insurance  agent 
will  be  liable  to  the  company  be  represents  for 
his  negligent  or  willful  failure  to  obey  instruc- 
tions, thereby  causing  loss  to  his  principal." 

The  evidence  shows  that  Baer  issued  this 
Insurance  policy  in  violation  of  his  instruc- 
tions, and  that  in  his  daily  report  he  did  not 
properly  describe  the  property,  nor  the  place 
in  which  the  animals  were  to  be  covered  by 
the  poUcy. 

[3]  3.  The  defendant  contends  that  the 
plaintiff  had  a  valid  defense  against  liability 
on  this  policy,  and  that  payment  on  the  policy 
was  made  with  knowledge  of  those  defensea 
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This  does  not  excuse  the  defendant.  Baer 
wrongfully  issued  the  policy.  On  Its  face  the 
company  was  liable.  The  agent  of  the  com- 
pany knew  of  that  chattel  mortgage.  His 
knowledge,  as  against  the  policy  holder,  prob- 
ably was  the  knowledge  of  the  company. 
Having  such  knowledge,  and  permitting  the 
policy  to  stand,  the  company  was  probably 
liable  on  the  policy.  The  company.  In  good 
faith,  presumably,  paid  this  policy  to  avoid 
litigation.  The  tmproper  conduct  of  Baer 
first  created  the  liability  of  the  company,  and 
afterwards  continued  that  liability.  His 
estate  cannot  escape  by  asking  the  company 
to  take  chances  in  a  lawsxiit. 

We  think  the  demurrer  to  the  evidence  was 
Improperly  sustained,  and  that  the  evidence 
should  have  been  submitted  to  the  Jury.  The 
Judgment  of  the  district  court  is  reversed, 
and  a  new  trial  is  ordered.  All  the  Justices 
concurring. 

(95  Kan.  124) 

CORLET  V.  ATCHISON,  T.  &  8.  P.  RT.  CO. 
(No.  19383.) 

(Supreme  Court  of  Kansas.    April  10,  1015.) 

(Syllolmt  by  the  Court.) 

1.  Railroads  €=350— Crossing   Accident- 
Proximate  Cause— Question  foe  Juet. 

Rule  followed  that  proximate  cause  of  dam- 
ages is  ordinarily  a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  !{  1162-1102;    Dec   Dig.  «=>300.i 

2.  Tbiai.4s»296  —  Instructions  —  Susn- 

CIBNCT. 

Rule  followed  that  error  cannot  be  predi- 
cated on  one  instruction,  which  is  correct  so 
far  as  it  goes,  and  which  is  supplemented  and 
properly  qualiJBed  by  other  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
DiR.  H  705-713,  715.  716.  718;  Dec.  Dig.  ®=» 
296.] 

3.  Appeal  anu  Error  «s»1006— Death«=>90 
—EXCESSIVE  Damages— Remand. 

In  a  first  trial  for  damages  for  the  death 
of  a  person  killed  at  a  railway  crossing,  a  ver- 
dict for  $6,000  was  awarded.  On  appeal,  re- 
versed, and  ordered  tried  on  issue  of  negligence 
on  account  of  obstructions  to  view  maintained 
on  right  of  way.  On  the  second  trial,  iriaintiff 
was  required  to  prove  damages  anew,  and  ob- 
tained verdict  for  $8,000.  Held,  a  remittitur 
of  the  difference  between  the  first  and  second 
verdicts  is  not  required. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  3951-3954 ;  Dec.  Dig.  <8=> 
1006;  Death,  Cent  Dig.  H  125-130;  Dec.  Dig. 
<S=»99.] 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  Agnes  Hart  Corley  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany. From  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Wm.  R.  Smith,  O.  J.  Wood,  and  A.  A. 
Scott,  all  of  Topeka,  Huggins  &  Riddle,  of 
Emporia,  and  D.  B.  Fuller,  of  Eureka,  for  ap- 
pellant Howard  3.  Hodgson,  of  Eureka,  for 
appellee. 


DAWSON,  J.  This  case  was  here  before; 
Corley  v.  Railway  Co.,  90  Kan.  70,  133  Pac. 
555.  It  Is  an  action  for  damages  on  behalf 
of  a  widow  for  the  death  of  her  husband,  who 
was  killed  by  the  defendant  at  a  railroad 
crossing  In  Greenwood  county.  The  deceased 
was  riding  in  an  automobile  as  the  guest  of 
R.  B.  Anderson,  who,  with  his  wife,  were 
also  killed  In  the  same  accident  The  law 
of  the  case  was  fully  covered  in  the  first 
hearing  before  this  court.  The  case  was  re- 
versed, because  certain  special  questions 
were  not  fairly  answered,  and  the  answers 
given  tended  to  show  a  captious  spirit  on  the 
part  of  the  Jury.  The  conclusion  of  the 
opinion  wasi 

"The  defendant  was  entitled  to  have  the  ques- 
tions fairly  answered,  and  the  failure  of  the 
jury  to  meet  this  requirement  is  ground  for  re- 
versal. •  •  •  As  there  seems  no  reason  why 
the  decision  with  regard  to  other  forms  of  neg- 
ligence should  be  set  aside,  upon  a  new  trial  the 
plaintiff's  claim  should  be  confined  to  the  alle- 
gations with  respect  to  obstructions  to  view  al- 
lowed upon  the  right  of  way."  CJorley  v.  Rail- 
way (>>.,  supra,  90  Kan.  76,  133  Pac.  555. 

At  the  first  trial  the  verdict  was  for  $6,000. 
On  the  second,  $8,000  was  awarded.  For 
this  and  other  reasons,  which  will  be  noted  in 
order,  the  defendant  appeals- 
It]  Appellant's  first  contention  is  that  the 
obstructions  to  the  view  on  the  right  of  way 
were  not  the  proximate  cause  of  the  accident 
These  obstructions  consisted  of  a  low  em- 
bankment, on  which  was  a  hedge  about  4 
feet  high,  with  hedge  sprouts  from  4  to  10 
feet  high.  Sunflowers  and  other  weeds  grew 
on  the  embankment,  and  buck  brush  in  thick 
clumps  from  2^  to  3%  feet  high.  This  shut 
off  the  view  of  an  oncoming  train  until  the 
travelers  in  the  automobile  had  approached 
close  to  the  railway  track.  The  answers  of 
the  Jury  to  special  questions  submitted  by  the 
defendant  develop  the  pertinent  facts: 

"Q.  7.  How  far  could  the  deceased  and  the 
driver  of  the  automobile  have  seen  a  train  ap- 
proaching from  the  direction  from  which  the 
train  was  coming  at  the  time  the  automobile 
reached  a  point  at  which  the  highway  enters 
upon  the  railroad  right  of  way? 

"A.  7.  About  50  feet 

"Q.  8.  How  far  could  the  deceased  and  the 
driver  of  the  automobile  have  seen  the  ap- 
proaching train  from  a  point  in  the  public  high- 
way 15  feet  south  from  the  crossing? 

"A.  8.  About  700  feet 

"Q.  9.  At  what  rate  of  speed  did  the  automo- 
bile approach  the  crossing  in  question  after  it 
reached  a  point  in  the  highway  at  which  the 
highway  enters  upon  the  right  of  way  of  the 
defendant  company? 

"A.  9.  No  one  knows;  possibly  from  18  to  4 
miles  per  hour,  but  evidence  on  this  point  was 
admitted   by  witness  to  be  largely   guesswork. 

"Q.  10.  How  far  could  the  deceased  and  the 
driver  of  the  automobile  have  seen  the  train 
approaching  when  the  automobile  reached  a 
point  10  feet  south  of  the  crossing  in  question? 

"A.  10.  Driver  could  see  about  700  feet; 
deceased  about  300  feet 

"Q.  11.  Did  said  automobile' shicken  Its  speed 
as  it  approached  the  track? 

"A.  It  Yes. 

"Q.  12.  How  far  was  said  automobile  from 
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the  track  at  the  time  it  was  at  its  slowest  speed? 

"A.  12.  Probably  6  to  8  feet. 

"Q.  13.  Was  the  deatb  of  the  deceased  caused 
by  the  negligence  of  the  defendant  railway  com- 
pany, or  by  the  negligence  of  the  driver  of  the 
automobile  in  failing  to  reduce  the  speed  and 
look  and  listen  for  the  train  when  approaching 
the  crossing? 

"A.  13.  Negligence  of  defendant. 

"Q.  18.  If  you  find  for  the  plaintiff,  please 
Btata  opon  what  acts  or  omissions  constituting 
negligence  on  Uie  part  of  the  defendant  you 
base  your  verdict 

"A.  18.  Allowing  obstructions  to  the  view  to 
remain  on  right  of  way." 

The  determination  of  tbe  proximate  cause 
was  for  the  Jury.  Railway  Co.  v.  Parry,  67 
Kan.  616,  73  Pac.  105;  Jllson  v.  Express  Co., 
84  Kan.  614,  114  Pac.  863;  Bamett  v. 
Cement  Co.,  91  Kan.  719, 139  Paa  484. 

This  court  has  already  decided  that  It  was 
proper,  In  this  case,  to  submit  to  the  jury  the 
question  whether  the  defendant  permitted  the 
crossing  to  be  rendered  unnecessarily  dan- 
gerous by  allowing  needless  obstructions  to 
the  view,  and  that  a  finding  of  negligence  in 
that  regard  is  sufficient  to  support  a  Judg- 
ment. Corley  t.  Railway  Co.,  supra,  90  Kan. 
73,  133  Pac  655.  We  think  the  question  of 
contributory  negligence  was  satlsf&ctorlly 
disposed  of  when  tbe  case  was  here  before. 
Since  then  the  law  has  been  further  reviewed 
In  Smith  T.  Railway  Co.,  91  Kan.  81,  33,  84, 
136  Pac.  584. 

[2]  Complaint  is  made  of  the  ninth  Instruc- 
tion to  the  jury.    It  reads: 

"9.  The  jury  is  instructed  that,  before  it  can 
find  the  defendant  guilty  of  negligence  on  ac- 
count of  permitting  or  suffering  hedge  fence, 
tall  weeds,  or  an  embankment  of  dirt  to  grow 
and  be  and  remain  on  its  right  of  way  near  the 
crossing  In  question,  you  must  find  from  the  evi- 
dence that  said  alleged  obstructions  'were  the 
proximate  cause  of  the  injury  in  question ;  that 
is  to  say,  that  said  obstructions  caused  the  in- 
jury without  any  negligence  on  the  part  of  the 
deceased,  and  that  but  for  said  alleged  obstruc- 
tions in  and  upon  the  right  of  way  near  said 
crossing,  said  injury  which  resulted  In  the  death 
of  said  Corley  would  not  hare  been  received." 

It  Is  urged  that  tbe  instruction  Is  faulty  in 
falling  to  Inform  the  jury  that  If  they  should 
find  that,  notwithstanding  the  obstructions 
to  the  view,  if  tbe  driver  could  have  seen  or 
heard  the  train  approaching  before  going 
upon  the  crossing,  then  his  negligence  would 
be  the  sole  proximate  cause  of  the  accident, 
and  plaintiff  could  not  recover  whether  the 
deoeasetl  was  negligent  or  not  To  this  there 
are  two  answers.  The  instruction  Is  correct 
so  far  as  It  goes,  and  closely  paraphrased  one 
requested  by  defendants: 

"Inatructions  requested  by  defendant:   *   *   *. 

"10.  Tou  are  instructed  that  before  yon  can 
find  for  the  plaintiff  because  of  the  negligence  of 
tbe  defendant  in  allowing  or  permitting  obstruc- 
tion* to  be  and  remain  upon  its  right  of  way, 
yon  must  find  from  the  evidence  that  said  neg- 
ligence was  the  proximate  cause  oiF  the  death  of 
glaintitTs  intestate;  that  is  to  say,  you  must 
nd  from  the  evidence  that  said  obstructions 
npon  defendant's  right  of  way  caused  the  acci- 
dent resulting  in  the  death  of  said  Charles 
Francis  Corley,  without  any  negligence  upon  tbe 
part   of  SAid   Charlea   Francis  Corley  in   tbe 


premises,  and  that  btit  for  said  obstructiout 
upon  said  right  of  way,  without  negligence  upon 
the  part  of  said  Cnarles  Francis  Corley,  said 
accident  would  not  have  occurred." 

The  other  answer  to  the  criticism  is  that 
the  necessary  qualifications  and  restrictions 
of  this  instruction  were  fully  and  even  liber- 
ally covered  by  the  other  Instructions.  Hie 
seventh  instruction  will  Illustrate: 

"7.  Ton  are  instructed  that,  notwithstanding 
the  law  is  that  the  negligence  of  R.  B.  Ander- 
son, if  any.  cannot  be  imputed  to  the  said  C.  F. 
Corley,  if  he  was  an  invited  guest,  and  if  tbe 
conditions  were  as  explained  and  stated  in  in- 
struction No.  6,  yet  if  the  railway  company 
was  not  guilty  of  negligence  which  contributed 
to  the  death  of  said  Corley,  and  his  death  was 
caused  -  wholly  by  reason  of  the  negligence  of 
said  R.  B.  Anderson,  if  any,  then  your  verdict 
in  such  case  must  t>e  for  the  defendant" 

See  Williamson  v.  Oil  &  Gas  Co.,  94  Kan. 
238,  146  Pac.  316,  syl.  par.  2. 

Appellant's  third  contention  Is  that  the 
flndlngg  of  the  jury  are  not  supported  by  the 
evidence,  and  some  of  them  are  contrary  to 
the  evidence.  One  finding  is  that  at  a  point 
200  feet  south  of  the  crossing  the  deceased 
could  not  see  the  crossing  signboard  becaose 
the  driver  obscured  his  view,  and  It  is  urged 
that  there  Is  no  evidence  to  warrant  that 
finding.  The  testimony  does  show  that  the 
driver  was  in  the  front  seat,  right-hand  side, 
and  that  Corley  sat  in  the  rear  seat  The 
car  was  going  north;  the  train  was  going 
southwest  This  may  reasonably  justify  tbe 
finding. 

The  tenth  finding  is  criticized,  but  it  does 
not  appear  illogical.  As  the  car  approached 
the  track  the  range  of  vision  of  the  occupants 
would  widen  rapidly  as  they  passed  the 
barrier  of  obstructions.  Nor  does  there  ap- 
pear aiiy  fatal  conflict  between  findings  8, 10, 
and  13. 

Counsel  find  fault  with  the  fifteenth  find- 
ing, in  which  the  jury  said  deceased  was  not 
acquainted  with  crossings,  but  was  probably 
acquainted  with  signs.  This  is  hardly  ma- 
terial. The  testimony  of  the  fireman.  Reed, 
varying,  as  it  did,  on  the  different  bccaslons 
in  wlilch  he  gave  evidence  on  this  lamentable 
affair,  may  have  been  discredited  by  the  jury 
in  Its  sixteenth  finding.  There  is  nothing  to 
show  that  the  Jnry  acted  eaprldonsiy  «r 
arbitrarily. 

[3]  One  more  proposition  needis  to  be  dis- 
posed of.  On  the  first  trial  the  jury  assessed 
the  damages  for  Corley's  death  at  $6,000. 
At  the  second  trial  the  award  was  $8,000.  It 
Is  true  that  this  cause  was  reversed  solely 
on  account  of  unsatisfactory  answers  to  spe-. 
cial  questions  relating  to  the  obstructions  to 
the  view;  and  It  was  remanded,  with  direc- 
tions that  plalntUTs  claim  should  be  confined 
to  a  determination  of  the  allegations  with  re- 
spect to  the  obstructions  to  view  allowed  up- 
on the  right  o£  way.  But  while  the  law  as 
declared  in  the  first  appeal  was  observed  by 
.court  and  litigants  In  the  second  trial,  the 
plaintiff  was  required  to  prove  her  damages 
anew,  the  original  award  was  not  conceded. 
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by  tbe  railway  company  as  fixing  tbe  amount 
of  recovery  If  plaintiff  should  prerall,  and 
no  anthorltles  are  cited  to  show  that  the  sec- 
ond Jury  conld  not  fix  the  damages  according 
to  Its  own  Judgment  uiMn  the  evidence  anb- 
mltted  to  it 

While  It  is  not  shown  in  Mo.  Paa  By.  Co. 
r.  Johnson,  65  Kan.  344,  40  Pac.  641,  Just 
what  sum  the  Jury  awarded  the  Injured 
plaintiff  in  a  first  trial,  it  appears  to  have 
been  $2,975.  The  case  was  reversed  for  er- 
ror, and  on  the  second  trial  the  Jury  awarded 
the  plaintiff  $9,000,  and  that  amount  was 
confirmed  on  appeal  The  last  appeal  was 
disposed  of  In  a  per  curiam  opinion,  not 
printed,  but  a  memorandum  of  it  appears  In 
appendix,  59  Kan.  776,  and  is  given  in  full  In 
63  Pac.  129. 

In  Root  V.  Packing  Co.,  88  Kan.  413,  129 
Pac.  147,  damages  in  the  sum  of  |5,000  were 
allowed  to  an  employ^  who  was  injured  by  a 
falling  elevator.  For  errors  a  new  trial  was 
ordered,  and  the  second  Jury  awarded  $12,- 
000  for  his  injuries,  and  the  Judgment  was 
affirmed.  Root  r.  Packing  Co.  (No.  19069)  94 
Kan.  — ,  147  Pac.  69. 

Doubtless  a  situation  like  this  will  some- 
times require  a  remittitur,  a  duty  which  this 
court  has  not  hesitated  to  perform  on  proper 
occasion.  Aaron  v.  Telephone  Co.,  89  Kan. 
186,  195, 131  Pac.  582,  45  L.  R.  A.  (N.  S.)  809. 

At  common  law,  where  a  Jury  failed  to 
agree  as  to  all  the  issues,  a  venire  facias  de 
novo  was  ordered  as  a  matter  of  course.  2 
Tidd's  Practice  (Am.  Ed.)  854,  922.  Under 
the  Code,  the  range  of  a  new  trial  may  be 
limited.  ClvU  Code,  |  307  (Gen.  St  1909,  f 
5901) ;  29  Cyc.  732.  It  was  limited  In  this 
case,  but  not  on  the  Issue  of  the  amount  of 
recovery.  We  cannot  say  the  verdict  was 
excessive;  and  its  approval  by  the  district 
court  although  In  excess  of  the  first  verdict, 
was  not  erroneous.  This  question  does  not 
appear  to  have  been  pressed  below,  and  the 
•eoond  award  must  stand. 

The  Judgment  la  affirmed.  All  the  Justices 
concurring. 

(9e  Kan.  SIO) 

STATE  V.  MILLER.     (No.  19ffi3.)t 
(Supreme  Court  of  Kansas.     April  10,  1915.) 

(Byllabut  ly  the  Court.) 

1,  ESCAFE   ®=>9— IlfFOBMATION— SumCIBNCT. 

An  information,  under  section  182  of  the 
Crimes  Act  (Gen.  St  1009,  |  2674),  which 
charges  that  Uie  defendant  being  lawfully  com- 
mitted to  the  county  jail  on  a  commitment  is- 
sued by  a  justice  of  the  pence,  based  on  a  judg- 
-ment   rendered   and   sentence   imposed   upon   a 

Slea  of  guilty  to  an  ofCense,  and  being  lawfolly 
1  charge  of  a  deputy  sheriff,  while  being  com- 
mitted lawfully  to  jail  on  such  commitment  did 
unlawfully  break  away  and  escape  from  such 
officer,  is  held  sufficient 

[Ed.  Note.— For  other  cases,  see  Escape,  Cent 
Dig.  i  10;   Dec  Dig.  <8=)0.] 

2.  iRniCTMENT  AND  INFORILATIOR  ^=»51— VER- 
IFICATION—SUFFICIENCT. 

It  is  proper  for  a  county  attorney  to  verify 
an  information   positively  when  he  is  able  to 


do  so,  and  the  failure  to  add  his  official  title 
to  bis  signature  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  161;  Dee.  Dig. 
®=>51.] 

3.  Criminal  Law  ^=3995  —  iNOETKRirafATi 
Sentence — Specification  of  Punisbuent. 
A  sentence  under  the  Indeterminate  Sen- 
tence Act  need  not  specify  the  minimom  or 
maximum  of  punishment  provided  by  law  for  an 
offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2518,  2521,  2523-2526. 
2528^,  2530,  2536-2543;  Dec.  Dig.  «=>095.] 

Appeal  from  District  Court,  Neosho 
Ciounty. 

C.  S.  W.  Miller  pleaded  gnUty  to  unlaw- 
fully and  feloniously  breaking  away  and 
escaping  from  an  officer,  and  appeals  from 
the  sentence.    Affirmed. 

Frana  E.  Llndqnist,  of  E^ansas  City,  for  ap- 
pellant S.  M.  Brewster,  Atty.  Gen.,  and  E. 
W.  Grant  of  Erie,  for  tbe  SUt& 

WEST,  J.  The  defendant  seeks  to  appeal 
from  a  sentence  entered  upon  bis  plea  of 
guilty  to  an  information,  whldi  diarged  that 
he— 

"did  unlawfully  and  feloniously  break  away  and 
escape  from  one  Elmer  Pitser,  and  said  Elmer 
Pitaer,  being  then  and  there  a  deputy  sberiff  in 
said  state,  and  Iteing  lawfully  in  charge  of  said 
C.  S.  W.  Miller,  he  tbe  said  C.  8.  W.  MlUer  being 
then  and  there  lawfully  committed  to  the  county 
jail  of  Neosho  county,  Kan.,  on  a  commitment 
issued  by  Justice  of  the  Peace  F.  M.  Groome,  of 
Chanute,  in  said  county  and  state,  said  commit- 
ment being  theretofore  issued  on  a  judgment 
rendered  and  sentence  imposed  upon  a  plea  of 

fuilty  entered  in  said  court  by  said  G.  S.  W. 
filler  to  a  charge  of  obtaining  money  under 
false  pretenses,  and  said  C.  S.  W.  Miller  while 
being  committed  lawfully  to  jail  on  said  commit- 
ment did  unlawfully  break  away  and  escape 
from  said  Elmer  Pitser.    •    •    •  '• 

It  la  asserted  that  tbe  Information  failed 
to  state  an  offense ;  that  It  was  not  properly 
signed;  that  tbe  sentence  was  void  because 
no  minimum  period  of  Impriaonment  was  des- 
ignated. 

[1]  Section  182  of  tbe  Crimes  Act  (Gen. 
Stat  1909,  I  2674)  makes  It  a  crime  for  any 
I>er8on  confined  in  any  county  Jail  npon  con- 
viction for  any  criminal  offense,  or  held  in 
custody  going  to  such  Jail,  to  break  such 
prison  or  custody  and  escape  therefrom.  It 
Is  argued  that  there  Is  no  sufficient  charge 
of  lawful  custody,  and  that  ttie  use  at  the 
word  "lawful"  was  merely  a  conclusion. 
The  information  does  charge,  however,  that 
the  defendant  had  been  lawfully  committed 
to  the  county  Jail  on  a  commitment  Issued 
by  a  Justice  on  a  Judgment  rendered  npon  a 
plea  of  guilty  to  the  charge  of  obtaining 
money  under  false  pretenses,  and  that  while 
b^ng  lawfully  committed  to  Jail  on  such 
commitment  he  broke  away  and  escaped 
from  the  deputy  sheriff  in  whose  charge  he 
was.  The  fair  meaning  of  this  Is  that  the 
deputy  sheriff  was  taking  him  to  Jail  on  the 
commitment  mentioned,  and  that  while  in 
his  custody  In  that  capacity  tbe  defendant 
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«8caped.  The  case  of  State  r.  Eollon,  22 
Kan.  580,  Is  dted.  In  that  case  the  informa- 
tion set  .out  B  copy  of  the  sentence,  and  al- 
leged that  while  in  the  lawful  custody  of  the 
sheriff  under  and  by  vlrtne  of  the  sentence 
as  entered  of  record,  and  while  going  to  the 
penitentiary  under  and  by  rirtne  of  such 
sentence,  the  defendant  escaped,  and  the  In- 
formation was  held  bad  because  it  did  not 
allege  that  the  sherlCT  had  a  certified  copy  of 
the  sentence,  as  required  by  section  256  of 
the  Criminal  Code  (Gen.  St.  1809,  |  6834), 
and  It  was  said  that  the  lawful  custody 
mentioned  in  the  information  appeared  to 
have  been  founded  upon'  nothing  but  a  gen- 
eral authority  given  by  law  to  sheriffs,  with 
proper  papers,  to  hold  criminals  in  custody, 
and  the  Judgment  against  the  defendant  as 
recorded,  and  that: 

"It  would  seem  that  the  sheriff  did  not  have 
any  paper  of  any  kind  with  which  or  by  which 
to  hold  the  defendant  in  custody." 

The  charge  was  not  under  section  179  of 
the  Crimes  Act,  but  under  section  182  which 
uses  the  erpression  "lawful  custody"  which 
the  former  section  does  not  use. 

[2]  It  is  complained  that  the  Information 
was  signed  by  the  county  attorney  without 
the  addition  of  his  official  title  and  was  veri- 
fied by  him  positively.  The  latter  was  en- 
tirely proper  and  the  former  Immaterial. 

[3]  The  statute  (section  6837  of  the  Oen- 
«ral  Statutes  of  1909)  provides  that,  the  court 
Imposing  the  sentence  shall  not  fix  the  limit 
■or  duration  of  the  sentence,  "but  the  term  of 
Imprisonment  of  any  person  so  convicted 
-shall  not  exceed  the  maximum  nor  be  less 
than  the  minimum  term  provided  by  law  for 
the  crime  for  which  the  person  was  am- 
-vlcted  and  sentenced."  In  the  case  of  In  re 
Howard,  72  Kan.  273,  277,  88  Pac.  1032,  1084, 
-it  was  said  that :  "Under  the  Indeterminate 
Sentence  Act  the  law,  not  the  court,  says 
what  the  duration  of  punishment  shall  be." 
In  re  Homung,  81  Kan.  180,  184,  105  Pac. 
23 :  In  re  McLean,  84  Kan.  862,  856,  115  Paa 
•«47,  85  L.  R.  A.  (N.  8.)  658.  However,  the 
abstract  contains  as  a  Judgment  only  a  copy 
-of  the  Judge's  notes.  But  treating  tills  for 
present  purposes  as  a  copy  of  the  Judgment, 
-the  sentence  was  proper. 

This  being  true,  and  no  error  appearing  In 
respect  to  the  Information,  the  judgment  Is 
affirmed.    All  the  Justices  concurring. 


(96  Kan.  72) 

DANIELS  r.  DICE  et  al.    (No.  19345.)t 
•(Supreme  Ck>nrt  of  Kansas.     April  10,  1916.) 
(Sytlahut  iv  the  Court.) 

1.   E<TIDKRCE  4=»571  —  POTSONIRO  —  AOTION 
FOB  DaUAOBS— KXPEBT  TE8TIM0NT. 

In  an  action  agninst  druggists  to  recover 
damages  for  injnries  alleged  to  have  been  caused 
'by  a  mistake  in  compounding  a  medical  pre- 
«cription,  it  is  held,  that  the  expert  evidence  does 
4iot  conclusively   show  that  the  injuries   com- 


plained  of  did  not  result  from  arsenical  and 
strychnine  poisoning. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  II  2395-2398 ;   Dec.  Dig.  «sd671.] 

2.  Dauooiara  «s>10—Poisoivnio— Action  fos 
Dahaoks— BBrnsAi,  or  Irbtbuotions— Ex- 
FSBT  Testimont. 

In  this  cose  the  instructions,  aside  from 
those  defining  the  issues  as  raised  by  the  plead- 
ings, were  quite  general  and  contained  mere  ab- 
stract propositions  of  law  applicable  to  any  case 
of  negligence.  Held,  that  under  all  the  circum- 
stances of  the  case  it  was  error  to  refuse  to 
e'lve  an  Instruction  requested  by  defendants  to 
the  effect  that  the  burden  of  the  proof  was  up- 
on the  plaintiff  to  establish  by  a  preponderance 
of  the  evidence  that  the  capsules  submitted  by 
her  to  the  expert  witnesses  for  d^emical  analy- 
sis were  identical  with  and  of  the  same  lot  pur- 
chased from  the  dLfendants,  and  that  the  cap- 
sules had  not  been  tampered  with  nor  in  any 
manner  changed,  and  that  unless  the  jury  so 
found  the  plaintiff  was  not  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Druggists, 
Cent.  Dig.  |  9 ;  Dec.  Dig.  «=>10.] 

Appeal  from  District  (Tonrt,  Atchison  (boun- 
ty. 

Action  by  Lnella  O.  Danlela  against  Harry 
Dick  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

Waggener  ft  Challlss,  of  Atchison,  and  S. 
D.  Bishop  and  W.  B.  Brownell,  both  of  Law- 
rence, for  appellants.  Charles  T.  Gundy,  of 
Atchison,  and  R.  B.  Melrln,  of  Lawrence,  for 
appellee. 

PORTER,  J.  The  defendants  seek  to  re- 
verse a  Judgment  in  plaintiff's  favor  for  dam- 
ages alleged  to  have  been  caused  by  their 
negligence  In  filling  a  medical  prescription. 

The  defendants  are  residents  of  Lawrence, 
where  they  have  maintained  a  drug  store 
for  the  last  25  years.  Both  are  registered 
pharmacists  of  high  standing  in  their  profes- 
sion, and  each  has  been  president  of  the  State 
Pharmaceutical  Association.  William  Dick 
has  served  two  terms  as  president  of  the 
State  Board  of  Pharmacy  under  appointment 
by  the  Governor.  The  plaintiff  is  42  years  of 
age  and  is  the  mother  of  nine  children,  eight 
of  whom  are  living  and  five  of  wh(xn  were 
bom  during  eight  years.  In  the  spring  of 
1911,  she  was  entering  upon  a  change  of  life, 
or  menopause,  and  had  been  suffering  for 
some  time  from  malaria  and  billousnees. 
Her  family  physician.  Dr.  Rlsdon,  of  Leaven- 
worth, had  been  prescribing  for  her,  and  on 
May  18th  she  sent  him  a  letter  describing 
her  symptoms.  He  wrote  a  prescription  and 
gave  it  to  her  husband,  who  several  days 
later  had  it  filled  by  the  defendants  at  their 
drug  store  In  Lawrence.  The  prescription 
was  as  follows: 

Qufai    Sulph ■■     '  ■ 

Salol  aa Z  s  s 

Cu  Arsenite  Grs *Vaoo 

Strych  Sulph  Grs is/«o 

M  fr.   CapB  No.  16 
Sig  —  one  every  4  hrs. 

Oh  the  22d  of  May,  1911,  the  plaintiff 
claims  that  she  took  two  of  the  capsules; 


«s>For  other  csm*  m«  same  t«pl«  and  KBY-NUMBBR  tn  all  Key-Numbered  DlgesU  and  ladexM'         . 

t  Rehearing  denied  Hay  16.  UIB.  Digitized  by  LjOOg  IC 


846 


147  PACIFIC  RBPORTBB 


(Kan. 


the  first  at  3  o'clock  In  the  afternoon,  two 
hours  after  having  eaten  a  hearty  meal  of 
fried  pork,  potatoes,  and  bread.  The  flrst  dose 
had  no  effect  until  after  she  took  the  second, 
about  7:30  in  the  evening,  soon  after  eating 
a  supper  consisting  of  meat,  bread,  and  pota- 
toes. Her  testimony  Is  that  in  about  an 
hour  after  the  last  capsule  was  taken  she 
became  very  nerrous  and  went  to  bed.  Some 
time  after  this  she  was  taken  with  severe 
paroxysms  of  pain  in  the  stomach.  Her  hus- 
band gave  her  a  pint  of  cream  and  a  pound 
and  a  half  of  lard.  She  also  took  lukewarm 
water.  The  doctor  arrived  about  11  o'clock 
and  gave  her  a  hypodermic  Injection,  after 
which  her  spells  of  suffering  were  not  so 
severe.  She  was  not  able  to  vomit,  even  after 
having  taken  the  lard,  cream,  and  hot  water, 
until  she  used  faiechanical  means,  and  then 
vomited  twice.  The  doctor  Informed  her 
that  he  did  not  thlni  she  would  be  sick  any 
more.  The  next  day  she  was  able  to  come 
downstairs,  and  did  so  each  day  thereafter. 
She  called  no  physician  after  that  and  bad 
no  medical  attention  of  any  kind,  except  that 
she  took  medicine  each  night  for  constipa- 
tion and  biliousness  as  she  had  been  doing 
for  some  time  before.  Prior  to  taking  the 
prescription,  she  had  applied  for  admission 
to  the  Royal  Neighbors  and  passed  a  satis- 
factory examination  for  insurance.  Three 
weeks  after  her  Illness,  she  telephoned  to 
one  of  the  officers  about  being  Initiated  and 
was  Informed  that  she  must  be  In^good  healtlr 
In  order  to  take  It.  With  this  lnformati<Mi 
she  requested  that  she  be  initiated.  Her  tes- 
timony Is  that  she  was  able  to  ride  to  the 
place,  climb  the  stairs,  and  take  the  initia- 
tion. The  lodge  Issued  a  policy  on  her  life 
for  $1,500,  payable  to  her  husband.  The  tes- 
timony of  some  of  the  members  of  the  order 
is  that  she  appeared  to  be  in  good  health 
and  said  she  was  much  better  than  she  bad 
been  in  May  at  the  time  of  her  sickness. 
She  claims  that  since  taking  the  prescription 
she  had  been  nervous,  sleepless  at  night,  and 

'  lacked  energy ;  that  the  following  wint^  Dr. 
Rlsdon  gave  her  electric  treatments,  and  she 
continued  taking  the  pills  for  biliousness  and 

'  constipation ;  that  during  this  time  she  had 
done  light  housework,  helped  with  the  dishes, 
looked  after  the  children,  and  had  done  some 

,  sweeping;    but  that   she   felt  nervous   and 

'  blue  and  lacked  energy.  She  testified  that 
in  July,  1912,  she  passed  a  renal  stone  and 
was  in  a  hospital  four  different  times,  staying 
about  two  weeks  on  each  occasion,  and  spent 
a  week  at  Excelsior  Springs. 

The  evidence  also  shows  that  she  attend- 
ed social  gatherings  in  the  neighborhood ; 
that  she  went  to  Leavenworth  and  drove 
atMut  the  county  Visiting  her  friends ;  drove 
to  Lawrence  and  delivered  a  half  bushel  of 
peaches  to  a  customer,  carrying  them  from 
the  wagoo.  The  testimony  further  .shows 
that  she  went  to  a  hospital  in  Leavenworth 
on  four  different  occasions,  staying  about 
two  weeks  each  time. 


In  May,  liB12,  one  year  after  the  defend- 
ants sold  the  prescription,  plaintiff  brought 
this  action  In  Atchison  county,  having  ob- 
tained service  upon  defendants  there,  al- 
though all  the  parties  were  residents  of 
Douglas  county.  The  plaintiff's  husband  tes- 
tified that  he  gave  several  of  the  remaining 
capsules  from  the  original  prescription  to 
different  expert  chemists  for  analysis.  Their 
testimony  shows  that  these  capsules  when 
analyzed  contained  more  arsenic  and  strych- 
nine than  the  prescription  called  for.  The 
amount  of  these  poisons  varied  considerably 
in  the  different  capsules.  The  drug  analyst 
of  the  pharmacy  department  of  the  state 
university  made  an  analysis  of  four  of  the 
capsules  in  June,  1912.  His  testimony  fol- 
lows: 

"In  two  of  the  capsules  I  found  an  average 
of  .925  grains  of  copper  arjeoite.  The  avei^ 
age  weight  of  the  strychnine  was  .58.  The 
copper  arsenite  being  >/io  of  a  grain  and  the 
strychnine  sulphate  being  ■■/loo  of  a  grain. 
That  is  for  two  capsules.  The  two  capsules  con- 
tained lioo/ioo  grains;  each  one  averaged  that 
*  *  *  The  two  capsules  that  I  weighed  had  an 
average  of  S>>/ioo  grains,  that  is  the  contents. 
There  was  a  difference  between  what  they  weigh- 
ed and  what  the  prescription  called  for  which 
showed  that  possibly  30  had  been  added  to  the 
gross  weight  of  the  capsules.  The  difference  of 
the  contents  of  the  different  elements  was  very 
marked.  The  average  of  the  copper  arsenite  in 
the  first  two  capsules  was  'Vioo  grains  and  the 
average  of  sulphate  of  strychnine  was  **/ioo. 
while  in  .No.  4,  the  strychnine  was  only  ^'/loe 
and  in  No.  3  it  was  '"/loo.  I  did  not  deter- 
mine the  quantity  of  quinine  or  saloL  Q.  These 
capsules  received  by  you  were  not  sealed,  the  cap- 
sules themselves?  A.  No,  they  can  be  easily 
taken  apart.  Q.  The  cap  could  be  removed, 
some  added  to  it.  and  the  cap  put  on,  and  the 
matter  not  be  detected  in  any  way  except  by 
chemical  analysis?    A.  Yes." 

In  June,  1911,  the  [rtalutiff's  husband  went 
to  the  defendants*  store  and  claimed  that  a 
mistake  had  been  made  in  the  prescription. 
He  had  in  the  meantime  procured  a  similar 
prescription  to  be  compounded  by  other  drug- 
gists. He  exhibited  to  the  defendants  a  box 
said  to  contain  capsules  of  the  original  {»«- 
scrlptlon,  and  the  defendants  took  one,  which 
they  say  was  given  for  analysis  a  few  days 
later  to  a  Prof.  Havenhiil  of  the  state  uni- 
versity, who  testified  as  follows: 

"I  found  *Vioo  of  a  grain  of  copper  arsenite 
and  %  of  a  ^rain  of  strychnine.  I  found  pres- 
ent acetic  acid  radical.  Acetic  acid  radical  is 
not  a  part  of  copper  arsenite,  and  it  is  of  pans 
green.  Paris  green  is  easily  obtainable.  It  is 
sold  by  the  pound.  I  made  a  test  of  the  iMttle 
of  copper  arsenite  owned  by  Dick  Bros.,  and  de- 
termined that  it  did  not  contain  acetic  acid." 

Another  professor  of  chemistry  at  the  state 
university  testified  that  acetic  acid  or  acetic 
radical  is  no  part  of  what  is  known  as  cop- 
per arsenite,  but  Is  found  in  parts  green. 
The  defendants  testified  that  they  kept  no 
parts  green  near  the  prescription  case,  but 
that  It  was  kept  In  the  cellar  with  the  stock 
of  palnta  and  oils. 

[1]  One  of  the  contentions  of  the  defend- 
ants is  that  the  verdict  Is  not  sustained  by 
the  evidence;   that  proof  of  plaintiff's  condi- 
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tlon  since  the  taking  of  tbe  medicine  is  In- 
raffldent  of  itself  to  establish  a  liability 
against  them  unless  such  proof  comes  from 
witnesses  competent  to  testify  that  her  con- 
dition was  the  direct  result  of  taking  the 
medicine;  that  only  witnesses  having  spe- 
cial skill  or  knowledge  with  reference  to  such 
matters  are  competent  to  testify.  This  con- 
tention will  be  referred  to  later. 

On  the  other  hand,  the  plalntlCT  contended 
that  the  evidence  shows  conclusively  that 
prior  to  May  22,  1911,  she  was  a  strong, 
hearty  woman  never  having  had  any  seri- 
ous sickness,  and  that  after  taking  the  two 
capsules  she  showed  all  the  symptoms  and 
conditions  which  the  experts  say  usually  re- 
sult from  arsenic  and  strychnine  poisoning; 
and  counsel  insist  that  it  is  impossible  to 
read  the  evidence  of  Drs.  Cross,  Goddard, 
and  Rlsdon,  the  family  physician,  and  arrive 
at  any  other  conclusion  than  that  her  con- 
dition was  caused  solely  by  taking  these 
poisons.  We  think  there  was  evidence  suffi- 
cient to  warrant  tbe  submission  of  the  case 
to  the  Jury,  although  we  are  not  able  to  con- 
car  in  all  the  claims  of  counsel  for  the  plain- 
tiff. Her  husband  testified  that  she  had  been 
taking  medldne  for  biliousness  for  some  time 
prior  to  the  spring  of  1011,  and  during  this 
period  he  purchased  pills  for  her  use,  100  in 
a  box,-  and  could  not  tell  how  many  prescrip- 
tions for  ber  he. bad  obtained  at  other  drug 
stores.  When  Dr.  Goddard  examined  her  in 
the  fall  of  1911,  be  found  her  suffering  from 
«  displacement  of  the  womb  and  troubles  in- 
cident to  the  period  in  the  life  of  women 
known  as  tbe  menopause.  He  was  a  witness 
for  tbe  plaintiff,  and,  on  cross-examination 
respecting  tbe  symptoms  shown  by  her  at 
the  time  of  ber  Illness,  said:  "I  have  not 
the  faintest  idea  on  earth  what  caused  it" 

Dr.  RisdMi,  the  family  physician  who 
wrote  the  prescription  and  who  was  acquaint- 
«d  with  the  plaintiff's  state  of  health,  her 
condition  of  life,  and  tbe  history  of  tbe  case, 
tesUfied: 

"Every  complaint  that  you  have  heard  Mrs. 
Daniels  make  and  every  ailment  yon  have  as- 
certained ber  to  be  suffering  from  in  any  degree 
whatever  may  have  been  caused  by  innumerable 
other  things  than  this  small  dose  ot  arsenic? 
A.  Yes." 

If  tbe  Jury  bad  determined  from  all  the 
evidence  Uiat  plaintiff  suffered  no  serious  ef- 
fects by  reason  of  arsenical  and  strychnine 
{wisonlng,  but  that  her  condition  is  the  result 
of  other  causes,  and  had  found  for  the  de- 
fendants, it  could  not  be  said  that  the  verdict 
was  not  sustained  by  evidence. 

The  defendants'  main  contention  is  that 
there  is  no  competent  evidence  to  support  the 
Judgment,  and  that  the  court  erred  in  not  di- 
recting a  verdict  in  their  favor  and  in  refus- 
ing a  new  trial  They  do  not  ask  us  to  weigh 
the  evidence.  Their  contention  is  that  tbe 
-verdict  was  arrived  at  without  evidence  of 
the  character  necessary  to  support  it  in  this 
Itind  of  an  action;  that  the  only  competent 
testimony,  that  of  experts  who  testified  on 


both  sides,  conclusively  demonstrates  the  ab- 
sence of  those  conditions  which  are  always 
present  in  cases  of  arsenical  and  strychnine 
poisoning.  A  number  of  physicians  of  extend- 
ed practice  and  experience  testified  that  purg- 
ing, thirst,  and  vomiting  are  characteristic 
and  marked  symptoms  of  arsenical  itoisoning. 
Most  of  them  stated  quite  positively  that  in 
their  opinion  these  are  invariably  typical 
symptoms  of  that  kind  of  poisoning;  also, 
that  extreme  lucidity  of  mind  is  always  a 
characteristic  condition  where  a  person  has 
been  poisoned  by  strychnine,  and  that  uncon- 
sciousness does  not  appear  and  disappear,  but 
that  the  patient  remains  conscious  until  the 
last  convulsion,  and  then  dies;  that  where 
a  person  lapses  into  unconsciousness  at  fre- 
quent intervals,  and  where  these  periods  of 
recurrent  unconsciousness  extend  from  one  to 
one  and  a  half  hours,  it  is  conclusively  demon- 
strated that  there  was  no  strychnine  poison- 
ing. Their  testimony,  too,  is  that  there  are 
no  cases  of  chronic  arsenical  poisoning  arising 
from  one  or  two  doses  so, close  together  as 
to  be  practically  one  and  which  fail  to  pro- 
duce any  acute  symptoms.  The  plaintiff,  her 
husband,  and  their  son  swore  quite  positively 
that  for  a  period  extending  over  an  hour  and 
a  half  the  plaintiff  relapsed  several  times  into 
unconsciousness,  that  she  had  no  thirst  or 
purging,  and  that  she  vomited  only  after 
mechanical  means  had  been  applied. 

In  our  view  of  the  case,  it  is  unnecessary  to 
comment  upon  authorities  cited  by  counsel  in 
support  of  their  contention  that  the  only  com- 
petent testimony  to  establish  that  plaintifTg 
condition  was  caused  by  the.  taking  of  the 
medicine  is  expert  testimony,  for  the  reason 
that  we  are  unable  to  agree  with  their  claims 
resi>ecting  the  testimony  given  by  tbe  expert 
witnesses.  If  we  were  weighing  the  evidence, 
it  would  be  quite  easy  to  say  that  by  far  the 
greater  weight  of  the  expert  testimony  sup- 
ports the'  defendants'  claims  with  respect  to 
the  conditions  usually  found  in  cases  of  ar- 
senical and  strychnine  poisoning,  but  in  our 
opinion  some  evidence  fell  from  the  lips  of 
expert  witnesses  to  the  effect  that  the  usual 
characteristic  symptoms  in  such  a  case  might 
be  delayed  by  reason  6t  the  peculiar  condi- 
tions and  circumstances  attending  tbe  taking 
of  the  poison.  Dr.  Cross  testified  that  the 
condition  of  the  health  is  a  very  important 
factor  in  determining  the  severity  in  which 
such  poisons  will  act;  that  a  person  in  poor 
health  will  be  affected  more  readily  than  one 
in  good  health;  that  a  person  taking  such 
medicines  on  a  full  stomach  is  not  affected  as 
soon  and  does  not  suffer  so  severely  as  If  the 
poison  was  taken  on  an  empty  stomach ;  that 
where  poisons  are  taken  on  a  full  stomach  the 
effect  is  distributed,  and  the  poisons  absorb- 
ed more  slowly.  His  testimony  is  that  it 
would  be  possible,  although  not  very  probable, 
for  a  woman  in  ordinary  health  after  eating  a 
reasonably  hearty  meal  to  show  no  effect 
from  the  poison  for  as  much  as  six  hours,  be- 
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cause  Bbe  might  bave  absorbed  It  so  slowly 
thdt  it  did  not  produce  the  usual  results  at 
once.  Dr.  Goddard  testified  that  the  crar- 
Ing  of  water  Is  not  an  Indispensable  symptom; 
that  so  long  as  the  poison  stays  in  the  stom- 
ach there  would  be  no  violent  thirst,  but  after 
it  leaves  the  stomach  thirst  is  one  of  the  usu- 
al symptoms.  Dr.  Jones,  one  of  the  experts 
produced  by  defendants,  testified  on  cross- 
examination  that  whether  or  not  purging  oc- 
curred would  depend  on  whether  plaintiff  re- 
tained the  poison  and  whether  it  was  absorb- 
ed; that  these  symptoms  might  not  super- 
vene for  hours,  depending  on  her  condition ; 
that  the  eating  of  the  hearty  meal  as  indi- 
cated just  before  taking  the  poisons  would 
delay  absorption ;  that  lard  and  pork  would 
prevent  the  more  rapid  absorption,  and  to 
that  extent  delay  the  appearance  of  the 
symptoms.  Other  physicians  gave  similar  tes- 
timony, and  said,  also,  that  the  presence  or 
absence  of  the  usual  typical  symptoms  would 
depend  upon  the  physical  make-up  and 
strength  of  the  patient.  Dr.  Risdon  testified 
that  it  Is  not  an  invariable  symptom  in  strycta- 
nine  poisoning  that  the  patient  is  always  con- 
scious and  lucid.  On  cross-examination  he 
admitted  that  his  opinion  was  based  to  some 
extent  upon  a  case  he  bad  heard  of  but  bad 
not  attended  personally.  The  defendants' 
contention  that  all  the  expert  testimony  con- 
clusively shows  that  the  condition  of  the 
plaintiff  could  not  have  been  the  result  of 
arsenical  and  strychnine  poisoning  is  not  sus- 
tained by  the  record.  There  was  a  conflict 
In  the  testimony  in  this  respect  which  the 
Jury  determined  In  favor  of  the  plaintiff. 

In  this  case,  as  often  happens,  there  is  not 
entire  unanimity  in  the  opinions  of  the  med- 
ical experts.  The  doctors  disagree.  It  may 
be  conceded  that  the  weight  of  their  testi- 
mony supports  the  claims  of  the  defendants. 
In  Smith  V.  Hays,  23  111.  App.  244,  the  drug- 
gist. Just  as  in  the  leading  case  of  Thomas  v. 
Winchester,  6  N.  T.  397,  67  Am.  Dec.  455,  sold 
to  a  woman  extract  of  belladonna  as  extract 
of  dandelion,  and  she  claimed  that  her  health 
oad  been  permanently  injured.  Much  the  same 
contention  respecting  expert  testimony  was 
made  as  in  the  present  case.  The  court  com- 
mented upon  the  fact  that  the  weight  of  the 
expert  medical  testimony  seemed  to  be  that 
the  ills  from  which  the  plaintiff  suffered  were 
not  the  results  of  the  belladonna  taken  by 
her,  but  the  court  commented  upon  the  fact 
that  the  opinions  expressed  i)y  some  of  the 
witnesses  were  based  almost  wholly  upon 
knowledge  obtained  from  the  books  and  not 
from  an  extensive  practice  and  experience 
with  reference  to  the  after  effects  of  an  over- 
dose of  poison,  and  that  some  of  the  experts 
were  not  willing  to  say  that  their  opinions 
of  what  would  naturally  result  from  taking 
such  i)oi8ons  would  be  so  in  every  case..  It 
was  held  that  the  expert  testimony  did  not 
conclusively  show  the  injuries  to  be  merely 
temporary.    In  the  present  case  some  of  the 


opinions  expressed  by  the  medical  experts 
were  based  to  a  large  extent  at  least  upon 
knowledge  obtained  from  the  books,  although 
others  showed  more  or  less  practical  experi- 
ence with  the  effects  of  such  poisons.  In  our 
opinion,  therefore,  it  must  be  held  that  there 
was  some  expert  testimony  which  tended  to 
explain  the  absence  of  many  of  the  charac- 
teristic symptoms  and  conditions  in  such 
cases,  and  to  establish  plaintiff's  contention 
that  she  sustained  injuries  to  her  health  as 
a  result  of  arsenical  and  strychnine  poison- 
ing. 

The  plaintiff  had  alleged  in  her  petltloD 
that  the  defendants  were  reckless  and  care- 
less in  compounding  the  prescription.'  She 
was  aK>arently  unwilling  to  rest  her  proof 
of  this  cliarge  upon  the  fact  that  analysis 
showed  the  presence  of  overdoses  of  arsenic 
and  strychnine  in  some  of  the  capsnles,  and 
upon  the  fact  that  she  was  taken  sick  after 
using  the  medicine;  but,  on  the  contrary,  she 
attempted  to  show  by  the  testimony  of  her 
husband  that  the  prescription  was  componnd- 
ed  with  recklessness  and  great  negligence. 
The  husband  of  the  plaintiff  testified  that  he 
was  present  when  the  prescription  was  com- 
pounded, that  he  stood  behind  the  prescrip- 
tion case,  and  that  the  defendant  reached 
up  and  took  two  bottles,  turned  them  ap,  and 
shook  them  like  salt  on  potatoes  until  he  had 
got  a  certain  amount  of  medicine  on  the 
board. 

To  overcome  the  evidence  of  n^Iigence,  the 
defendants  testified  in  their  own  behalf.  Wil- 
liam Dick,  who  prepared  the  prescription, 
stated  In  detail  the  manner  In  whidi  he  pro- 
ceeded to  compound  it,  and  testified  that  his 
brother  came  and^  stood  by  him  and  checked 
each  step  In  the  prdcess.  His  brother  testi- 
fied ta  the  same  effect.  Their  testimony  is 
that  in  every  case  where  deadly  poisons  are 
part  of  a  prescription  to  be  prepared  their 
custom  invariably  Is  to  have  two  persons 
present,  one  to  check  the  process  and  steps 
taken  by  the  other.  The  evidence  does  not 
affirmatively  show  that  either  of  the  witness- 
es had  an  independent  recollection  of  every 
step  taken  In  the  compounding  of  this  partic- 
ular prescription.  Of  course,  the  Jury  was 
at  liberty  to  disregard  it  It  not  satisfied  of  its 
truth.  They  also  denied  that  Daniels  was 
behind  the  prescription  case  or  saw  the  pre- 
scription compounded.  They  offered  the  tes- 
timony also  of  expert  pharmacists  to  prove 
that  the  process  defendants  claimed  to  hare 
followed  was  the  correct  and  proper  method 
of  compounding  this  prescription.  On  the  mo- 
tion for  a  new  trial  the  judge  of  the  court 
referred  to  the  testimony  of  the  plaintiffs 
husband  and  said  in  substance  that  he  did  not 
believe  It,  and  that  he  did  not  think  the  Jury 
believed  It.    The  court  used  this  language: 

"The  theory  upon  which  the  court  disposed  of 
the  guestion,  and  probably-  the  jury  had  a  simi- 
lar one,  was  that  defendants  did  not  compoiiDiI 
the  Daniels  prescription  in  the  manner  t^tntrd 
by  Mr.  Daniels ;   that  Daniels  did  not  see  them 
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compound  tbe  prescription  for  Ms  wife.  Daniels 
might  have  seen  Dick  compoand  a  prescription, 
or  prepare  drugs  for  some  other  purpose;  but 
it  is  unl>elieTable  that  Dick  compounded  this 
prescription  in  question  in  the  manner  which 
Daniels  describea" 

No  one  can  say  what  the  Jury  may  have  be- 
lieved or  disbelieved. .  The  testimony  of  the 
husband  was  before  the  jury  in  contradiction 
of  that  given  by  defendants  respecting  the 
manner  In  which  the  prescription  was  com- 
pounded. If  the  trial  court  was  unable  to 
believe  the  testimony  of  the  husband  upon  a 
material  issue  like  this,  it  Is  difficult  to  see 
why  the  court  did  not  set  aside  a  verdict 
mulcting  the  defendants  in  the  sum  of  $5,000. 
It  is  certainly  no  sufficient  answer  to  say  that 
the  Jury  must  have  naturally  disbelieved  and 
disregarded  the  testimony.  That  the  defend- 
ants had  not  tised  ordinary  and  reasonable 
care  in  compounding  the  prescription  was  one 
of  the  material  allegations  which  plaintiff 
was  bound  to  establish  by  b.  preponderance 
of  the  evidence. 

[2]  And  this  brings  us  to  what  we  regard 
as  the  most  serious  error  complained  of, 
which  is  the  refusal  of  tbe  court  to  give  an 
instruction  requested  by  defendants  charging 
tbe  Jury  that  the  burden  of  proof  was  upon 
the  plaintiff  to  establish  by  a  preponderance 
of  the  evidence  that  the  capsules  obtained  by 
her  for  the  purpose  of  chemical  analysis  were 
identical  with  and  of  the  same  lot  purchased 
fr<Mn  the  defendants,  and  that  they  had  not 
been  tampered  with  or  in  any  manner  chang- 
ed, and,  unless  tbe  Jury  so  found  by  a  pre- 
ponderance of  evidence,  the  plaintiff  was  not 
entitled  to  recover.  The  court  gave  very  gen- 
eral instructions  with  respect  to  the  Issues  as 
defined  by  tbe  pleadings,  and  In  different  in- 
structions charged  that  it  was  Incumbent  up- 
on the  plaintiff  to  prove  her  case  by  a  pre- 
ponderance of  the  evidence;  but  all  the  In- 
structions given,  except  those  defining  the  is- 
sues, contained  mere  abstract  propositions  of 
law  quite  as  applicable  to  any  action  for  neg- 
ligence as  to  this  one.  It  has  been  held  that 
the  trial  court  should  fairly,  fully,  and  spe- 
cifically state  to  the  Jury  all  Issues  of  fact 
made  by  the  pleadings  and  evidence.  Honick 
T.  Railway  Co.,  66  Kan.  124,  71  Pac.  265.  That 
the  capsules  submitted  for  chemical  anal- 
ysis were  identical  with  and  of  the  same  lot 
purchased  from  the  defendants  was  an  issue 
of  fact  not  mentioned  In  the  pleadings,  but 
raised  by  the  evidence.  The  petition  contain- 
ed no  averment  with  respect  to  this  matter, 
and  yet  it  became  an  issue  of  fact  of  the  ut- 
most importance  in  this  case.  The  plaintiff 
had  no  analysis  made  of  any  of  the  capsules 
so  far  as  tbe  evidence  discloses  until  long 
after  her  alleged  sickness.  The  ones  analys- 
ed by  Dr.  Cross  of  Kansas  City  were  not  de- 
livered to  him  until  November,  1911,  more 
than  six  months  after  the  prescription  was 
compounded.  The  four  which  were  analyzed 
by  the  expert  at  the  university  were  not  de- 


livered to  Prof.  Sayre  until  January,  1012, 
and  were  not  analyzed  nntU  the  following 
June.  The  evidence  shows  that  the  capsules 
were  unsealed  and  could  be  opened  and  part 
of  their  contents  removed  and  other  chem- 
icals placed  In  them  without  any  means  of 
the  fact  becoming  known. 

While  ordinarily  it  Is  not  the  duty  of  the 
court  to  single  out  a  particular  fact  in  evi- 
dence and  refer  to  it  in  the  instructions,  we 
think  that,  since  the  identity  of  the  capsules 
In  this  case  was  so  Important,  it  was  mate- 
rial error  not  to  give  an  Instruction  such  as 
the  one  requested. 

For  these  reasons,  the  Judgment  must  t>e 
reversed,  and  the  cause  remaiided  for  an- 
other trial.    All  tbe  Justices  concurring. 


(KKan.  M) 

WISNER  et  aL  v.   CHANDLER  et  aL 

(No.  19280.) 

(Supreme  Court  of  Kansas.    April  10,  1916.) 

(Byttahui  hy  the  Court.) 

1.  Wnxs  €=»21,  53— Testauentabt  Capaoitt 

— DETKKMINATION— EVIDKNCE. 

Tbe  time  when  a  contested  will  was  made  is 
tbe  time  of  primary  importance  to  be  consider^ 
ed  in  estimating  testamentary  capacity.  Evi- 
dence of  capacity  and  of  want  of  capacity  before 
and  after  that  time  merely  aids  the  investiga- 
tion. 

[Ed.  Note.— For  other  cases,  see  Wills,  C!ent 
Dig.  K  48,  49,  111,  112,  120-180;  Dec.  Dig. 
«=21,  63.] 

2.  WiLUB    «=s>55— TBSTAMENTAKT    CAPAOITr— 
EVIDENCB — COROLUSIVENKSS. 

Evidence  that  a  testator  clearly  manifested 
the  symptoms  of  senile  dementia  before  a  will 
was  made,  and  that  afterwards  the  mental  re- 
duction continued  nntil  the  extreme  degree  of 
dementia  was  reached  at  the  time  of  his  death, 
which  occurred  approximately  19  months  later, 
is  not  conclusive  of  incapacity  to  make  the  wiU. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  ii  137-158,  161 ;   Dec.  Dig.  «=»55.] 

3.  Wills   9=355 — Testamentabt   OAPAcrrr— 
Detebuination— Evidence. 

It  is  proper  to  consider  the  provisions  of  a 
contested  will  as  bearing  upon  the  mental  ca- 
pacity or  incapacity  of  Die  testator,  and,  when 
it  is  established  that  a  will  was  the  product  of 
the  testator's  unaided  and  uninfluenced  mindi 
its  character  may  be  such  that  it  affords  high- 
ly satisfying  evidence  of  testamentary  capac- 
ity, although  the  testator  may  have  been  af- 
flicted with  senile  dementia. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  137-158,  161 ;   Dec  Dig.  «=»56.] 

4.  Wnxs  «=>334— CoiTTEST  —  Testauentabt 
Capacity— Sufficiency  of  Findings. 

Findings  of  fact  considered,  and  held  to  es- 
tablish the  testamentary  capacity  of  a  man  who 
made  his  wiU  in  October,  1911,  who  died  in 
May,  1913,  at  the  age  of  88  years,  and  who  at 
the  time  of  his  death  had  lost  his  mind  through 
senile  dementia. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  790;    Dec.  Dig.  «=»334.] 

:    Appeal     from     District     Court,     Barber 
County. 

Action  by  Charles  H.  Wisner  and  others 
against  C.  Q.  Chandler  and  others.     From 


^s>For  other  casM  i 
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Judgment  for  plalotlffs,  defendants  appeal. 
Reversed  and  remanded,  with  directions  to 
enter  Judgment  against  plaintiffs. 

H.  O.  SIuss  and  J.  D.  Honston,  both  of 
Wichita,  John  Marshall,  Qt  Topeka,  Samuel 
CrlflSn,  of  Medicine  Lodge,  and  C.  U.  Brooks, 
of  Wichita,  for  appellants.  A.  M.  Jackson 
and  A.  L.  Noble,  both  of  Wlnfield,  and  J.  N. 
Tincber  and  Seward  I.  Field,  both  of  Medi- 
cine Lodge,  for  appellees. 


BURCH,  J.  The  action  was  one  to  set 
aside  the  will  of  Henry  Wisner,  deceased,  on 
the  grounds  of  mental  incapacity  and  undue 
influence.  A  Jury  was  called  to  make  find- 
ings upon  those  issues.  The  Jury  found  that 
the  testator  was  of  sound  mind,  but  that  he 
was  unduly  influenced.  The  court  set  aside 
both  findings,  made  findings  of  fact  of  its 
own,  and  concluded  that  the  testator  was  not 
unduly  Influenced,  but  that  he  did  not  possess 
suffldent  mental  capacity  to  make  a  will. 
Judgment  was  rendered  accordingly,  and  the 
executors  and  certain  beneficiaries  of  the 
will  appeal. 

The  parties  have  presented  the  case 
through  the  medium  of  1,240  printed  pages  of 
abstracts  and  briefs,  and  the  decision  has 
been  delayed  because  of  the  demand  their 
perusal  made  upon  the  court's  time.  The  is- 
sue of  fact,  however.  Is  simple,  and  the  con- 
trolling principles  of  law  are  clear  and  easy 
of  application. 

[4]  In  making  findings  of  fact  the  court 
stated  evidentiary  facts  from  which  its  ulti- 
mate conclusion  of  testamentary  incapacity 
was  derived.  It  undertook  to  state  all  the 
principal  facts  Indicating  unsoundness  of 
mind,  including  some  which  served  merely  to 
combat  the  Inference  of  mental  capacity. 
Facts  warranting  the  inference  of  mental 
capacity  were  likewise  found,  but  20  or  more 
requests  for  further  findings,  out  of  a  much 
longer  list,  based  upon  evidence  indicating 
soundness  of  mind,  some  of  which  was  undis- 
puted, and  all  of  which  was  clear  and  highly 
probative,  were  denied.  The  result  is  the 
Judgment  cannot  be  affirmed  because  of  the 
rule  established  by  the  decision  in  the  case 
of  Nordman  v.  Johnson,  decided  March  6, 
1015.  The  court  is  of  the  opinion,  however, 
that  the  facts  stated  in  the  findings  of  fact 
do  not  warrant  the  Inference  of  unsoundness 
of  mind,  and  do  establish  to  a  moral  and 
legal  certainty  capacity  on  the  part  of  the 
testator  to  make  the  will.  The  evidence  was 
wholly  insufficient  to  establish  the  undue  in- 
fluence alleged,  and  the  finding  to  that  effect 
Is  approved.  Ginter  t.  Ginter,  79  Kan.  721, 
101  Paa  634.  22  L.  R.  A.  (N.  S.)  1024;  Car- 
men T.  Eight,  85  Kan.  18,  116  Pac.  231; 
Singer  v.  Taylor,  90  Kan.  285,  133  Pac.  841; 
Hopper  V.  Sellers,  91  Kan.  876,  139  Pac.  365. 

The  testator  had  been  educated  in  medi- 
cine, and  was  known  as  Dr.  Wisner,  although 
he  never  practiced.  When  a  young  man  he 
married  a  wife  who  soon  died.    In  1850  he 


married  again.  Four  children  were  bom. 
only  two  of  whom,  Charles  and  Henry,  the 
plaintiffs  in  the  action,  reached  maturity. 
Charles  Is  married,  and  has  children  and 
grandchildren.  Henry  has  always  remained 
single.  Dr.  Wisner  spent  his  wife's  fortune, 
and  subsequently  was  adjudged  to  be  bank- 
rupt The  husband  'and  wife  became  es- 
tranged, lived  apart,  and  were  so  living  at 
the  time  of  her  death,  at  which  time  a  di- 
vorce action  which  she  bad  instituted  was 
pending.  In  1875  Dr.  Wisner  married  again. 
In  1880  came  to  Barber  county,  engaged  with 
a  brother  in  the  cattle  business,  and  acquired 
the  nucleus  of  the  large  land  holdings  he  pos- 
sessed when  he  died.  He  had  great  business 
ability  and  capacity,  did  business  on  a  large 
scale,  and  accumulated  an  estate  of  approxi- 
mately $100,000. 

The  sons,  Charles  and  Henry,  had  been 
partisans  of  their  mother,  lived  with  her  un- 
til her  death,  and  after  her  death  rqjnained 
In  Chicago.-  In  1886  Charles  came  to  Kansas, 
proved  up  a  claim,  deeded  it  to  his  father, 
and  returned  to  Chicago.  At  the  solicitation 
of  his  father  he  returned  to  Kansas,  with 
bis  family,  in  1897.  His  father  sold  him 
80  acres  of  land,  taking  a  mortgage  to  secure 
the  purchase  price.  This  land  Charles  im- 
proved and  occupied  as  a  homestead.  Part 
of  the  time  Charles  assisted  his  father,  but 
usually  he  worked  for  his  father  for  wages. 
Dr.  Wisner  and  his  wife  lived  on  the  portion 
of  the  ranch  known  as  the  "home  place,"  and 
the  two  families  mingled  and  associated  in  a 
natural  way.  The  son  Henry  resided  in  Chi- 
cago, except  for  some  occasional  trips  to 
Kansas,  until  about  5  years  before  his  fii- 
ther's  death,  when  he  came  to  the  ranch  and 
remained  there.  How  he  happened  to  come 
and  how  he  happened  to  remain  is  not  dis- 
closed. His  relations  with  his  father  were 
friendly  and  natural,  except  that  after  bis 
stepmother's  death  in  1911  he  precipitated  a 
row  with  his  father  about  his  father's  nurse, 
left  the  house,  and  stayed  away  for  about  H 
months.  It  seems  that  none  of  the  managers 
of  the  trial  cared  for  his  testimony,  and  he 
was  not  called  as  a  witness. 

In  1886  Dr.  Wisner,  his  wife,  and  his 
brother  made  wills,  each  one  willing  to  the 
other  two  all  his  property.  In  Dr.  Wls- 
ner's  will  the  sons,  Charles  and  Henry,  were 
given  $100  each.  In  1899  similar  wills  were 
made  by  the  same  persons;  Charles  and 
Henry  being  given  the  same  sums  as  before 
by  their  father.  In  1908  the  brother  died, 
and  his  will  was  duly  probated.  Dr.  Wis- 
ner and  his  wife  then  made  wills  to  eadt 
other;  Charles  and  Henry  being  given  $100 
each,  as  before.  Afterwards,  because  of  the 
growing  physical  and  mental  disabilities  of 
age,  Dr.  Wisner  transferred  all  his  property 
to  his  wife,  who  was  23  years  his  Junior, 
and  his  business  was  then  transacted  in  her 
name.  In  consultation  with  him.  They  left 
the  ranch,  which  lay  in  the  vicinity  of  the 
town  of  Sharon,  lived  in  Medicine  I<odge 
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nbont  a  year,  and  then  built  a  bouse  in  Shar- 
on, tiito  which  they  moved  in  the  spring  of 
1010. 

In  March,  1910,  Mrs.  WIsner  and  Dr.  Wla- 
ncr  deeded  to  Charles  an  undivided  one-half 
Interest  in  800  acres  of  land,  including  the 
home  place,  where  Charles  then  lived. 
Charles  at  the  same  time  reconveyed  the  80- 
acre  tract  which  had  been  deeded  to  him; 
the  unpaid  mortgage  being  canceled.  In  Jan- 
uary, 1911,  the  other  undivided  one-half  in- 
terest In  this  800-acre  tract  was  deeded  to 
Henry.  The  deed  to  Charles  and  the  deed  to 
Henry  prohibited  any  sale  or  conveyance  and 
any  mortgage  or  other  Incumbrance  by  the 
grantee  without  the  written  consent  of  the 
grantors. 

On  October  7,  1911,  the  testator's  wife, 
Sarah,  died,  and  under  her  will  the  testator 
again  became  the  owner  of  all  the  property 
which  had  been  accumiilated  during  their 
married  lives.  On  October  9th,  the  day  of 
Mrs.  Wisner's  funeral,  the  testator  executed 
what  was  called  a  codicil  to  his  will,  which 
recited  the  death  of  his  wife,  and  simply  re- 
voked the  will  of  1908.  On  October  10th  the 
will  in  dispute  was  made.  Two  codicils  to 
this  wUl  were  made  on  December  1st  and 
December  30th,  respectively.  The  testator 
lived  until  May  11,  1913.  At  the  time  of  his 
death  he  was  88  years  old.  The  will  was  ad- 
mitted to  probate  on  May  15,  1913.  The 
executors  named  in  the  will,  C.  Q.  Chandler 
and  T.  L.  Lindley,  duly  qualified,  and  on 
May  2Gth  returned  an  inventory  and  ap- 
praisement of  the  estate.  On  June  IStb  the 
sons,  Charles  Wisner  and  Henry  Wisner,  in- 
stituted the  action  to  set  aside  the  will. 

The  testator  suffered  from  the  physical  In- 
firmities of  age.  He  was  feeble,  quite  deaf, 
and  his  vision  was  impaired.  He  had  a 
leaky  heart,  arteriosclerosis,  and  a  disease  of 
the  prostate  gland.  His  physical  condition, 
however,  did  not,  considered  alone,  interfere 
with  the  execution  of  his  determination  to 
make  a  will,  and  the  court  predicated  the  in- 
validity of  the  win  on  unsoundness  of  mind. 
The  court  concluded  that  the  testator  was 
the  victim  of  senile  dementia. '  Symptoms  of 
the  disease  were  found  In  detail,  but  not 
with  discrimination  as  to  time  of  manifesta- 
tion. In  the  last  few  years  of  the  testator's 
life  he  lost  conception  of  time  and  of  dates; 
suffered  loss  of  memory  of  recent  events; 
suflTered  from  discontinuity  of  thought;  was 
forgetful  of  the  subjects  of  conversations, 
and  of  persons;  would  disclaim  making  state- 
ments, and  repudiate  things  he  had  done;  In 
the  midst  of  a  conversation  would  leave 
recent  events  and  take  up  incidents  of  his 
early  life;  acquired  an  aversion  to  family, 
which  he  manifested  toward  his  grandchil- 
dren; became  boastful  of  property  interests 
he  did  not  possess;  manifested  a  desire  for 
publicity,  and  made  gifts  to  bring  his  name 
before  the  public;  confided  more  implicitly 
in  those  be  ^rusted,  so  that  he  was  easily  in- 
flLenced;    at  the  time  of  his  wife's  death, 


which  was  due  to  a  stroke  of  paralysis,  ap- 
peared unmoved ;  would  become  lost  in  hla 
own  room ;  in  time  required  the  constant  at- 
tendance of  a  nurse ;  and  by  the  time  of  his 
death  had  totally  lost  his  mind.  In  addition 
to  this  the  court  made  the  following  finding: 
"Seventeenth.  •  •  •  When  in  the  last  few 
years  of  bis  life  he  was  suffering  from  senile 
dementia,  as  above  found,  his  knowledge  of  bis 
real  estate  in  the  ranch,  and  the  condition  of 
his  finance,  the  amount  of  money  he  had  on 
hand,  and  his  other  resources  were,  on  account 
of  his  strong  business  mind,  the  last  to  be  shak- 
en or  affect^.  He  had  had  the  ranch  for  many 
years,  and  knew  it  well  by  government  descrip- 
tions, and  to  the  last  was  able  to  describe  it 
in  that  way,  and  knew  the  improvements  and 
conditions  of  the  same,  and,  while  the  disease' 
shattered  bis  mind,  and  rendered  him  mentaU; 
incapable,  he  did  retain  an  accurate  description 
of  his  ranch  and  many  of  his  business  affairs 
and  transactions,  though  a  hopeless  victim  of 
senile  dementia." 

From  all  the  facts  previously  found  the 
court  stated  the  following  conclusion  of  fact: 

"Eighteenth.  At  the  time  of  the  execution  of 
the  will  in  question  and  the  codicils  thereto,  the 
testator  was  old,  weak,  feeble,  and  childish  and 
of  unsound  mind.  His  mind  and  memory  were 
so  impaired  that  he  did  not  possess  an  intelli- 
gent understanding  of  the  disposition  he  desired 
to  make  of  bis  property,  or  of  the  persons  he 
desired  should  receive  it,  and  did  not  possess  the 
capacity  to  recollect  and  comprehend  the  nature 
of  the  claims  of  those  who  were  excluded  from 
participating  in  bis  bounty." 

It  will  be  observed  that  the  eighteenth  find- 
ing does  not  mention  inability  of  the  testator 
to  comprehend  the  extent  of  his  estate,  when 
enumerating  the  missing  elements  of  testa- 
mentary capacity.  In  the  seventeenth  finding 
capacity  to  do  this  far  beyond  the  require- 
ment of  the  law  regarding  mental  capacity 
to  make  a  will  is  revealed  during  the  period 
when  the  testator  was  suffering  from  senile 
dementia,  but  the  finding  states  that  this  ca- 
pacity was  that  of  one  whose  mind  was  shat- 
tered by  the  disease,  and  who  was  mentally 
Incapable.  In  another  finding  the  court  illus- 
trated the  condition  of  a  person  afflicted  with 
senile  dementia  by  saying  that  he  may  carry 
on  business  transactions  in  which  no  trace 
of  mental  derangement  can  be  found,  but  that 
the  disease  is  there,  and  renders  him  Irre^ 
sponsible.  While  it  is  true  that  persons  suf- 
fering from  senile  dementia  may  automatical- 
ly perform  matters  of  routine  and  of  habit 
without  comprehension  of  what  they  are  do- 
ing, generally  speaking,  the  law  does  not  rec- 
ognize such  a  state  of  mind  as  the  court  de- 
scribed. The  seventeenth  finding  properly 
summarized  a  great  quantity  of  evidence  re- 
lating to  the  testator's  knowledge  of  his  ex- 
tensive possessions  and  of  his  changing  busi- 
ness affairs,  which  fully  established  the  ex- 
istence of  tbe  strong  business  mind  referred 
to  until  long  after  the  will  was  made;  and, 
when  such  capacity  exists,  the  law  recognizes 
it,  and  gives  full  effect  to  it  as  an  element  of 
testamentary  capacity,  even  although  the  tes- 
tator be  afilicted  with  senile  dementia. 

The  buuuin  family  has  watched  tbe  m- 
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croachment  of  mental  decrepitude  upon  Its 
elder  members  tor  a  long  time.  Job  said: 
"He  •  •  •  taketh  away  the  understanding 
of  the  aged."  People  generally  readily  relate 
manifestations  like  those  the  court  described 
to  the  ravages  of  time  upon  the  mental  fac- 
ulties. Science  has  done  but  little  more  than 
give  a  name  to  the  retrograde  metamorphosis 
of  the  brain  which  causes  this  variety  of 
senility,  and  therapeutically  is  quite  helpless 
against  the  degenerative  process  which  lies 
at  the  foundation  of  the  disease.  While  the 
course  of  the  disease  is  chronic  and  advances 
to  a  fatal  end,  it  develops  gradually,  and  is 
quite  Tarlable  In  duration.  It  usually  lasts 
several  years,  although  a  few  acute  cases 
have  been  observed.  It  Is  sometimes  subject 
to  remissions  in  which  mental  balance  is  re- 
gained. Defects  of  memory  are  the  earliest 
symptoms — first,  memories  of  recent  things, 
and  then  older  memories.  Afterwards  the 
power  of  intellectual  comprehension  and  as- 
similation is  lessened,  the  judgment  begins  to 
fall,  ethical  feelings  degenerate,  the  will  be- 
comes weakened,  coarser  instincts  acquire  as- 
cendency, hallucinations  and  illusions  mani- 
fest themselves,  and  the  mental  reduction  con- 
tinues until  the  extreme  degree  of  dementia 
is  reached. 

When  a  will  has  been  made  after  some  or 
many  of  the  symptoms  of  senile  dementia 
have  been  observed,  the  law  does  not  say: 
These  symptoms  prove  the  testator  had  senile 
dementia ;  senile  dementia  destroys  the  mind; 
consequently  the  will  was  made  by  one  of  un- 
sound mind.  The  question  of  testamentary 
capacity  remains,  in  substance  and  etTect,  just 
what  it  was  in  the  Marquess  of  Winchester's 
Case,  decided  by  the  court  of  King's  Bench 
at  the  Trinity  term,  held  in  the  forty-third 
year  of  the  reign  of  Queen  Elizabeth: 

"And  because  it  appeared  by  divers  witnesses, 
and  by  many  notorious  circumstances,  that  the 
snid  Marquess,  beini;  sick  et  multa  provectus 
senectute,  was  not  of  sane  and  perfect  memory, 
such  as  the  law  requires  at  the  time  of  the  mak- 
ing of  the  said  supposed  will  (for  by  law  it  is 
not  sufficient  that  the  testator  be  of  memory 
when  he  makes  his  will,  to  answer  familiar 
and  unnal  questions,  but  he  ought  to  have  a 
disposing  memory,  so  that  he  is  able  to  make  a 
disposition  of  his  lands  with  understanding  and 
reason  :  and  that  is  such  a  memory  which  the 
law  calls  sane  and  perfect  memory)."  Marquess 
of  Winchester's  Case,  3  Oke's  Reports,  302,  77 
Eng.  Reports,  full  reprint,  287. 

In  most  Instances  arteriosclerosis  takes 
part  In  the  causation  of  senile  dementia,  and 
the  precise  principle  Involved  is  well  stated 
In  the  syllabus  of  the  case  of  Brainard  v. 
Brainard,  259  111.  613,  103  N.  E.  45,  decided 
In  October,  1918: 

"Whether  arteriosclerosis  has  affected  the 
mind  of  the  testator  is  not  a  question  which  is 
settled  b^  mere  proof  that  the  testator  was  af- 
flicted with  the  disease,  and  that  the  tendency  of 
the  disease  is  to  affect  the  mind,  but  the  ques- 
tion must  be  determined  by  the  proof  in  the  par- 
ticular case."     Paragraph  3. 

The  following  quotations  are  taken  from 
will  cases  involving  senile  dementia: 


"The  term  'senile  dementia'  means  that  dirai- 
nntion  and  weakness  of  the  mental  faculties 
which  result  from  old  age,  and  it  does  not  neces- 
sarily exclude  the  possibility  of  testamentary  ca- 
pacity in  a  person  whose  conditioo  is  so  de- 
scribed." Graham  v.  Deaterman.  244  IlL  124, 
syL  par.  S,  91  N.  E.  61. 

"There  was  senile  dementia,  not  to  a  degree  to 
invalidate  her  will."  Succession  of  Jones,  120 
La.  986,  1009,  45  South.  966,  9T2. 

"The  theory  of  the  proponents  is  that  the  rec- 
ord contains  no  evidence  of  general  incompeten- 
cy, the  result  of  senile  dementia  or  general  in- 
sanity, or  of  an  insane  delusion  which  affected 
the  testamentary  capacity  of  Mr.  Rivard.  Coun- 
sel urged,  and  requested  the  court  to  so  charge, 
that  Mr.  Rivard  was  competent  to  attend  to  his 
business  affairs,  to  make  deeds,  leases,  and  con- 
tracts, and  was  tlierefore  competent  to  make  a 
will,  for  the  reason  that  it  requires  less  ca- 
pacity to  make  a  will  than  to  execute  deeds  and 
contracts.  If  the  alleged  incompetency  depended 
upon  senile  dementia  or  general  insanity,  coun- 
sel's contention,  under  the  instruction  of  the 
court  as  to  his  competency  in  this  regard,  would 
be  correct,  and  the  court  should  have  directed  a 
verdict  for  the  proponents.  This  rule  is  settled, 
not  only  by  the  authoHties  in  Michigan,  but  is 
recognized  by  courts  generally."  Rivard  v.  Ri- 
vard, 100  Mich.  98,  115,  86  N.  W,  681,  688, 
63  Am.  St  Rep.  566. 

Senile  dementia  may  deprive  the  patient 
of  control  of  sexual  desire;  while  not  infre- 
quently the  desire  itself  is  increased.  The 
result  is  breaches  of  decorum,  and  sometimes 
attempts  at  crime,  especially  upon  children. 
Frequently  the  dotard  desires  to  marry  a 
young  woman.  Should  such  a  marriage  be 
contracted,  it  is  usually  accompanied  or  fol- 
lowed by  a  will,  which,  of  course,  Is  in  due 
time  contested.  The  following  is  a  typical 
instance. 

"This  is  a  will  contest  The  testator,  John 
Hamon,  was  a  bachelor  until  he  was  83  years 
old.  Then  he  married  a  woman  of  25  .veaia. 
He  was  married  August  2,  1890.  The  will  was 
made  August  17th,  and  he  died  in  November  of 
that  year.  His  estate  was  estimated  at  $13,000 
or  $20,000.  It  consisted  chiefly  of  a  farm  of 
293  acres  in  Platte  county.  By  bis  will  be  gave 
all  his  property  (except  nominal  bequests)  to 
his  wife,  and  named  her  brother  to  be  the  sole 
executor  without  bond.  Hia  heirs  were  a  broth- 
er and  sister  and  the  children  and  grandchildren 
of  deceased  brothers  and  sisters.  They  are  the 
plaintiffs  in  this  suit;  the  defendants  are  the 
widow  and  the  executor.  •  •  •  if  •  •  • 
it  should  t>e  conceded  that  the  plaintiffs'  testimo- 
ny went  all  the  way  to  prove  that  the  testator 
was  afflicted  with  senile  dementia  on  ths  subject 
of  women,  it  stopped  short  of  the  point  of  tend- 
ing to  show  that  he  did  not  possess  mental  ca- 
pacity to  make  a  wilL  A  man  may  lie  demented 
on  one  subject,  he  may  be  old  and  feeble  in  mind 
and  body,  childish;  yet,  if  be  has  mind  and  mem- 
ory enough  to  ktaow  what  property  he  has,  to 
know  how  he  wants  to  will  it,  who  the  objects 
of  his  bounty  are,  and  tbe  disposition  tw  is  mak- 
ing of  his  estate,  he  possesses  all  the  capacity 
the  law  requires  to  enable  him  to  make  a  will. 
The  evidence  for  the  defendants  showed  that  the 
testator  possessed  this  capacity  in  a  degree  at 
least  equal  to  that  that  could  be  expected  in  s 
man  of  his  age,  and  the  testimony  for  tbe  plain- 
tiffs tended  only  to  prove  that  he  showed  a 
symptom  of  mania  for  women,  he  was  forgetful 
of  some  trivial  matters,  and  exhibited  those 
signs  of  decsy  that  nature  usually  holds  out  in 
the  person  of  every  one  who  lingers  lieyond  his 
allotted  threescore  years  and  ten."  Hamon  v. 
Hamon.  180  Mo.  685^  680.  701«  79  &  W.  422 
423. 
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The  Sopreme  Coutt  of  Iowa  has  ondertak- 
«i)  to  limit  the  meaning  of  the  term  "senile 
dementia"  when  used  In  legal  proceedings. 

"Before  we  discnas  the  evidence  upon  which 
the  coDtestants  rely,  it  will  be  well  to  note  what 
lenile  dementia  really  is.  That  it  differs  neat- 
ly both  in  process  and  progress  of  decay  is  freely 
admitted  by  all  writers  on  the  subject.  Medical 
observers  say  that  it  cannot  be  described  by 
any  positive  characters ;  that,  in  its  gradvial  ad- 
vance to  incompetency,  it  embraces  a  wide  range 
of  infirmity,  varying  from  simple  lapse  of  mem- 
ory to  complete  inability  to  recognize  persons 
or  things;  that  often  the  mental  infirmity  of  the 
aged  is  by  no  means  as  serious  as  might  be  sup- 
posed at  first  si^ht,  and  that,  to  use  a  figure 
of  speech,  the  mmd  may  be  superficially  rotted, 
while  it  is  sound  at  the  core.'  It  is  generally 
■aid  that  one  of  the  surest  symptoms  of  mental 
decay  is  the  loss  of  memory,  and  especially  in  re- 
spect of  names  and  dates;  but  it  is  fully  rec- 
ognized in  the  authorities  that,  while  an  old  per- 
son may  appear  oblivious  in  such  matters,  his 
mental  grasp  of  the  relations  he  sustains  to  oth- 
ers, and  more  especially  to  the  immediate  mem- 
bers of  his  family,  and  to  others  who  would  be 
the  natural  objects  of  his  bounty,  and  of  his  own 
interest  and  affairs,  his  capacity  and  solid  un- 
derstanding, may  still  remain  firm.  Failure  of 
memory  is  not  aJone  enough  to  create  testamen- 
tary incapacity,  unless  it  extends  so  far  as  to  be 
inconsistent  with  the  'sound  and  disposing  mind 
and  memory'  requisite  for  all  wills.  'Great  age 
alone  does  not  constitute  testamentary  disqual- 
ification,' and  'there  is  no  presumption  against 
a  will  because  made  by  a  man  of  advanced  age, 
nor  can  incapacity  be  inferred  from  an  enfeebled 
condition  of  mind  or  body.'  Horn  v.  Pullman, 
72  N.  Y.  269.  The  Idw  wisely  sustains  wills 
made  by  persons  of  impaired  mental  and  bodily 
powers,  provided  it  appears  that  the  will  is  the 
uninfluenced  act  of  the  testator,  and  he  has  the 
requisite  intelligence  to  comprehend  the  condi- 
tion and  extent  of  his  proi>erty  and  remember 
the  persons  who  would  ordinarily  be  his  bene- 
ficiaries. In  Banks  v.  Goodfellow,  U  R.  6  Q. 
B.  549,  Chief  Justice  Cocbbum  held  that,  though 
mental  power  be  reduced  in  old  persons  below 
the  ordinary  standard,  yet,  if  the  testamentary 
act  is  understood  and  appreciated  in  Its  different 
bearings,  if  the  mental  faculties  retain  enough 
strength  to  comprehend  the  -  transaction  entered 
npon,  the  power  to  make  a  will  remains.  In 
other  words,  to  constitute  senile  dementia,  there 
must  be  such  a  failure  of  the  mind  as  to  de- 
prive the  testator  of  intelligent  action.  Sudi 
is  the  rule  of  our  own  cases,  and  the  rule  es- 
tabliriied  by  the  great  weight  of  authority." 
Gates  V.  Cole.  ISTlowa,  613,  115  N.  W.  236. 

The  books  are  full  of  casea  sustaining  wills 
made  by  testators  who  exhibited  symptoms  of 
senile  dementia  In  advanced  stages,  although 
the  pathological  term  was  not  used  In  the 
decisions.  Cases  npon  the  subject  of  "what 
is  testamentary  capacity"  are  collated  at 
great  length  and  well  classlfled  in  a  note 
found  in  27  Ia  R.  A.  (N.  S.)  at  page  1,  contin- 
ued in  L.  R.  A.  1915A,  at  page  44S. 

The  result  Is  the  finding  relating  to  the  tes- 
tator's knowledge  and  comprehension  of  his 
property  and  business  affairs  Is  unafCected  by 
the  accompanying  finding  of  disease-shatter- 
ed mentality  and  mental  incapability.  Close 
Bcratlny  of  the  findings  discloses  that  the 
most  Important  symptoms  of  senile  dementia 
ex&iblted  by  the  testator  were  not  so  striking 
aa  they  have  been  stated.  That  the  testator's 
condnct  at  the  time  of  his  wife's  death  was 
not  due  to  any  permanent  cessation  of  men- 


tal power  is  condnslTely  established  by  the 
following  finding  of  fact: 

"10%.  From  the  time  of  the  death  of  his 
wife,  when  he  came  to  realize  that  she  had  pass- 
ed away,  to  the  time  of  his  own  death.  Dr.  Hen- 
ry Wisner  at  all  times  manifested  deep  sorrow 
over  the  loss  of  his  wifa" 

The  court  found  that  the  testator  took  an 
unnatural  dislike  to  the  family  of  bis  son 
Charlea,  believing  that  they  had  not  treated 
his  wife  with  proper  respect  and  had  been 
cruel  and  unkind  to  her,  bat  that  neither 
Charles  nor  his  family  had  given  a  real  or 
substantial  reason  for  this  dislike;  that  It 
existed  in  the  testator's  Imagination  alone, 
and  arose  from  his  falling  mentality.  At  the 
time  the  will  was  executed  the  family  of 
Charles  was  not  a  very  definite  group  of  per- 
sons toward  whom  dislike  could  be  etlnced, 
and  individuals  are  not  specified.  He  bad  a 
wife  and  six  children,  two  of  whom  were  mar- 
ried and  had  children  of  their  own — great- 
grandchildren of  the  testator.  Perhaps  If 
this  court  had  been  making  the  findings  It 
might  have  given  considerable  weight  to  the 
testimony  of  the  mother  of  Charles'  children 
as  to  the  attitude  of  the  testator  toward 
them.  She  knew,  if  any  one  khew,  and  she 
doubtless  spoke  from  the  depths  of  a  mother's 
heart  when  she  testified  as  follows: 

"There  was  a  time  when  the  Long  children 
came  pretty  frequently  to  see  the  Doctor.  They 
called  him  grandpa,  and  got  into  his  lap  and 
played  with  him.  They  seemed  to  be  very  fond 
of  him.  He  always  treated  my  children  very 
coldly.  He  did  not  allow  them  to  climb  over 
him  and  get  into  his  lap  as  he  did  the  Long  chil- 
dren." 

This  conrt,  however,  is  dealing  with  the 
case  on  the  basis  of  the  findings  of  fact,  and 
the  few  other  incontestlhle  matters  which  it 
may  take  Into  consideration  within  the  rule 
announced  in  Lynda  v.  Van  Valkenburgfa,  77 
Kan.  24,  33,  93  Paa  616,  written  instruments 
and  other  written  documents,  admissions  of 
parties,  pleadings,  depositions,  and  findings 
of  fact.  The  court  found  that  Charles  and 
Henry,  In  obedience  to  their  mother's  request, 
prevented  the  testator  from  entering  the 
house  when  be  called  to  see  the  remains  of 
their  mother  before  her  burial.  When  testi- 
fying as  a  witness  in  his  own  behalf,  Charles 
made  the  following  statements: 

"Henry  did  not  threaten  to  kill  him,  but  told 
him  not  to  come  in.  After  that  father  sent  me 
and  Albert  to  school  at  Notre  Dame,  Ind.  I 
went  there  in  November  1874,  and  stayed  there 
part  of  the  next  spring  term,  when  I  came  back 
to  Chicago.  I  simply  did  not  want  to  go  to 
school  there.  I  stopped  in  the  middle  of  the 
term.  I  just  simply  told  them  that  I  wanted  to 
come  back  to  Chicago.  I  went  into  the  team- 
ing business.  At  that  time  I  took  an  occa- 
sional drink.  Just  like  most  everybody  in  Chica- 
go. At  that  time  I  was  not  a  drinking  man, 
but  a  little  later  I  was.  At  that  time  Henry 
J.  was  working  around  the  city.  We  got  along 
like  lawyers;  fight  one  minute,  and  friends  the 
next ;  would  drink  one  minute,  and  sober  up  the 
next  Henry  became  an  inmate  of  an  (inebriate) 
asylum  in  Chicago.  He  was  there  twice.  The 
second  time  he  was  about  60.  The  institution 
was  the  Washington  Home.  I  do  not  know  that 
we  abused  our  stepmother  any  more  than  chQ- 
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dren  natnraUy  would.  I  do  not  know  that  I 
ever  spoke  about  my  stepmother  aa  beins  a 
wQman  of  bad  character.  I  remember  of  Hen- 
ry's threatening  to  cut  my  guts  out.  This  was 
after  my  stepmother's  death  and  after  the  will 
was  made." 

In  a  written  document  which  the  testator 
dictated  and  signed  at  the  time  his  will  was 
executed  he  said: 

"Intemperance,  old  whisky,  has  destroyed  my 
family  and  made  drunkards  ot  my  boys. 

The  court  found  that  Charles  and  his  step- 
mother sometimes  quarreled.  While  their  re- 
lations were  not  severed,  and  remained  cor- 
dial and  ordinarily  affectionate,  he  sometimes 
used  to  her  and  of  her  language  profane,  un- 
kind, and,  in  a  few  Instances,  cruel.  This 
finding  was  supported  by  evidence  of  coarse 
and  TQlgar  epithets  applied  to  Mrs.  Wisner, 
and  of  a  brutal  defamation  which  Charles 
circulated,  which  wounded  his  father  most 
deeply.  Charles  denied  the  defamation,  but 
lack  of  proper  respect  for  Mrs.  Wisner,  ex- 
tending to  cruelty,  on  the  part  of  Charles, 
was  expressly  found  by  the  court  It  was  not 
a  figment  of  the  testator's  imagination.  It 
was  not  a  ^elusion  springing  from  a  mind 
disordered  by  disease.  It  had  a  solid  basis  in 
reality.  Howeyer  much  It  may  be  regretted 
that  the  testator  could  not  forgive,  as  Mrs. 
Wisner  probably  did,  his  resentment  was 
human  and  natural,  and,  if  he  magnified  his 
injury,  and  illoglcally  and  unjustly  carried 
his  resulting  prejudice  too  far,  so  that  It 
e.xtended  to  the  family  over  which  Charles 
presided,  be  was  not  possessed  of  an  Insane 
delusion  within  the  purview  of  any  well-con- 
sidered decision  of  which  this  court  is  aware. 
The  following  cases  taken  from  the  multitude 
bearing  upon  the  subject  are  Illustrative: 
SneU  V.  Weldon,  243  III.  496,  90  N.  E.  1061 ; 
Stackhouse  v.  Horton,  15  N.  J.  Eq.  202 ;  Pur- 
dy's  Adm'r  v.  Evans,  156  Ky.  342,  160  S.  W. 
1071;  In  re  Spencer,  96  Cal.  448,  31  Pac. 
453 ;  Bean  v.  Bean,  144  Mich.  599,  108  N.  W. 
369;  Riddle  v.  Gibson,  29  App.  Cas.  D.  C. 
237;  Medlll  v.  Snyder,  61  Kan.  16,  58  Pac. 
962,  78  Am.  St  Rep.  307 ;  Harbison  v.  Beets, 
84  Kan.  11,  113  Pac.  423. 

Besides  what  has  been  said,  during  the 
time  that  Charles  and  Henry  were  disappoint- 
ing their  father's  hope,  another  man  and  his 
family  were  by  immutable  laws  of  nature 
taking  their  place  in  part  at  least  In  his  af- 
fections. In  the  document  executed  in  con- 
nection with  his  will  Dr.  Wisner  said: 

"No  man  could  have  been  a  more  faithfol  son 
to  a  man  than  Mr.  Long  has  been  to  me,  legal 
adviser  and  as  a  friend.  There  is  no  one  who 
could  have  been  a  dearer  friend  to  my  wife  than 
Mrs.  I^ong;  not  even  a  sister.  Those  children 
have  come  nearer  to  me  than  any  other  children 
that  existed.  Of  course,  they  are  not  my  chil- 
dren, but  they  are  nearer  to  me  by  association." 

The  syllabus  of  the  case  of  Bean  v.  Bean, 
144  Mich.  599,  108  N.  W.  369,  reads  as  fol- 
lows: 

"The  opinion  of  a  father  that  certain  of  his 
children,   whom   he   disinherited,   had   wronged 


and  cheated  him,  and  were  scheming  to  get  pos- 
session of  his  property,  cannot  be  said  to  be  the 
result  of  insane  delusions,  so.  as  to  invalidate 
his  will,  where  there  were  real  controversies  be- 
tween them  which  may  have  given  rise  to  his 
belief.  Irrespective  of  which  of  the  parties  might 
have  been  able  to  make  the  better  showing  ot 
real  right.  The  opinion  of  a  father  that  a  son 
has  no  regard  for  him,  and  is  waiting  for  him 
to  die  in  order  to  get  a  portion  of  his  estate, 
cannot  be  said  to  have  no  foundation  in  fact 
and  to  be  the  result  of  an  insane  delusion,  ex- 
cept, it  may  be,  in  cases  where  relations,  in- 
duced by  a  lifetime  of  dutiful  conduct  on  the 
one  side  and  of  cohtinued  and  known  affection 
on  the  other,  are  suddenly  and  without  known 
cause  interrupted  and  succeeded  by  an  attitude 
on  the  part  of  the  father  utterly  inconsistent 
with  past  conduct"    Paragraphs  1,  2. 

Dr.  Wisner  had  been  a  ranchman  during 
the  portion  of  his  life  spent  In  Kansas.  After 
he  moved  to  Sharon  he  responded,  not  lavish- 
ly, bat  adequately,  to  a  few  civic  needs  of 
the  community,  to  which  gifts  his  name  was 
attached,  and  he  gave  the  sum  of  $1,000  to 
the  Masonic  lodge  of  which  he  was  a  member. 
The  findings  show  that  he  did  possess  prop- 
erty interests  elsewhere  than  In  Kansas.  Un- 
due Influence  affecting  the  will  was  expressly 
negatived. 

[1-3]  The  time  when  a  contested  will  was 
made  is  always  the  time  of  primary  impor- 
tance in  estimating  the  mental  capacity  of 
the  testator.  B^vldence  of  capacity  or  want 
of  capacity  before  or  afterwards  merely  aids 
the  Investigation  of  the  subject  of  testamen- 
tary capacity  at  the  time  the  will  was  ex- 
ecuted. In  the  case  of  Kerr  y.  Lnnsford,  31 
W.  Va.  659,  8  S.  E.  493,  2  L.  R.  A.  668,  which 
involved  the  contest  of  a  will  on  the  ground 
that  the  testator  was  afflicted  with  senile 
dementia,  the  court  said: 

"It  must  always  be  remembered  that  the  time 
to  be  looked  to  for  the  testator's  capacity  i»  the 
time  when  the  will  was  executed.  "The  evidence 
might  be  so  clear,  to  the  minds  of  the  jury,  that 
at  that  time  the  testator  was  competent  as  to 
leave  no  doubt  whatever  in  their  minds,  even 
though  they  might  believe  from  the  evidence 
that  previous  to  the  execution  of  the  will  the 
testator  was  afflicted  with  a  disease  which  ma- 
terially affected  his  mind  and  memory,  and 
which  progressed  in  its  effects  upon  his  mind 
to  the  date  of  the  will,  and  for  16  months  after- 
wards, when,  because  of  said  disease,  the  testa- 
tor was  mentally  incapacitated  to  transact  busi- 
ness." 31  W.  Va.  683,  8  S.  E.  606,  2  L.  R.  A. 
668. 

In  the  case  of  Delaney  v.  City  of  Salina,  34 
Kan.  532,  537,  9  Pac.  271,  275,  an  instructioa 
to  the  Jury  in  the  following  terms  was  ap- 
proved: 

"You  will  notice  the  points  of  time  to  whidk 
your  attention  is  directed,  and  you  are  called 
upon  to  answer  as  to  unsoundness  of  mind  at 
the  time  of  the  execution  of  the  will ;  and  by 
'execution  of  the  will'  is  meant  the  time  of  his 
(the  testator's)  forming  his  judgments  and  in- 
tents as  to  what  to  do  with  his  property ;  the 
times  of  directing  and  having  them  put  upon 
paper,  and  the  final  settling  of  or  determining 
what  tliey  should  be;  the  signing  of  his  name 
thereto;  and  the  delivery  of  the  instrument  a» 
and  for  his  will  and  testament" 

So  far  as  known,  this  is  settled  law  every- 
where.   The  production  of  tbe  wUl  In  ques- 
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tlon  occupied  portions  of  three  consecntiTe 
Oays. 

The  flndings  state  that,  by  previons  ap- 
pointment, the  testator  went  from  Sharon,  in 
Barber  county,  to  Wichita,  in  Sedgwick  coun- 
ty, to  have  tiis  will  drawn.  He  was  accom- 
panied by  his  son  Henry.  He  arrived  at 
Wichita  in  the  evening,  was  met  at  the  train, 
and  stayed  at  the  hotel  where  Chester  I.  Long 
resided  with  his  family.  The  next  morning 
he  was  conducted  to  Mr.  Long's  office  in  the 
Beacon  Building,  and  there  had  a  private 
interview  with  Mr.  Long  on  the  snbject>  of 
the  will.  When  Mr.  Long  learned  that  a 
legacy  of  $25,000  was  to  be  given  to  mem- 
bers of  his  family,  he  announced  that  he 
could  not  draw  the  will.  He  excused  himself, 
and  went  to  see  C.  Q.  Chandler,  president  of 
a  Wichita  bank  and  a  close  personal  friend 
of  both  Mr.  Long  and  Dr.  Wisner.  At  Mr. 
Ix>ng's  request,  Mr.  Chandler  went  to  Mr. 
Long's  oflBce,  had  a  few  minutes'  private  talk 
with  Dr.  Wisner,  and"  then  Informed  Mr. 
I^ong  that  Dr.  Wisner  was  fixed  in  his  de- 
termination to  make  the  bequest  referred  to. 
.Mr.  Long  again  announced  that  be  could  not 
draw  the  will,  and  recommended  for  the  pur- 
pose Mr.  A.  El.  Helm,  a  practicing  attorney 
whose  offices  adjoined  those  of  Mr.  Long. 
Mr.  Helm  was  sent  for  and  introduced  to  Dr. 
Wisner,  and  the  two  then  returned  to  Mr. 
Helm's  office.  A  memorandum  of  the  propos- 
ed disposition  of  the  testator's  property  was 
made.  Late  that  evening  Mr.  Helm  dictated 
a  draft  of  the  will  to  a  stenographer.  Sub- 
sequently the  draft  of  the  will  was  read  over 
to  Dr.  Wisner,  who  directed  that  several 
changes  be  made  in  order  that  the  will  might 
conform  to  bis  wishes.  The  will  was  then 
redrafted,  and  later  was  duly  executed.  At 
the  suggestion  of  Mr.  Helm,  Dr.  Wisner  dic- 
tated to  the  stenographer  a  statement  as  to 
why  he  desired  to  make  the  will  as  he  did, 
and,  after  the  dictation  had  been  typewritten, 
signed  the  statement  Mr.  Helm  incorX)orated 
in  the  will  those  provisions  only  which  he 
was  directed  by  the  testator  to  Incorporate 
in  it,  and  all  the  provisions  of  the  will  were 
suggested  to  Mr.  Helm  by  the  testator  un- 
aided by  any  one  present,  and  no  one  else 
was  present  at  the  tiifle.  No  Influence  to 
make  any  gift  or  bequest  was  exerted  by  the 
Woman's  Christian  Temperance  Union,  one 
of  the  beneficiaries  of  the  will,  or  by  any  of 
its  officers. 

The  foregoing  recital  of  the  flndings  re- 
turned by  the  court  gives  but  the  merest  out- 
line of  what  occurred.  The  testimony  of  Mr. 
Helm  ^ows  that  some  three  hours  were  con- 
sumed in  completing  the  memorandum  for 
the  first  draft  of  the  will.  On  the  saggestlon 
by  the  testator  that  a  part  of  bis  estate  was 
to  be  devoted  to  the  temperance  cause  and 
for  humane  purposes,  Mrs.  Frankenfleld  and 
Mrs.  French,  members  of  the  Woman's  Chris- 
tian Temperance  Union,  were  called  to  Mr. 
Helm's  office,  discussed  with  the  testator  the 
t>urpose8  of  their  organization,  and  received 


from  him  statements  as  to  why  he  ivas  con- 
sidering their  organization  as  a  l>enefiolary  of 
his  will.  Mary  E.  Dobbs,  corresponding  sec- 
retary for  the  state  Woman's  Christian  Tem- 
perance Union,  who  was  specially  acquainted 
with  the  organization  and  work  of  that  so- 
ciety, called  at  about  3  or  4  o'clock  in  the  aft- 
ernoon and  had  a  conversation  ^ith  Dr. 
Wisner  upon  the  subjects  indicated.  The 
will  was  dictated  to  a  stenographer  that  eve- 
ning. The  next  day  the  stenographer  tran- 
scribed his  notes,  the  draft  of  the  will  was 
read  to  Dr.  Wisner,  was  corrected  by  him 
in  important  particulars,  and  was  rewritten 
and  executed,  as  has  been  stated.  After  the 
statement  which  has  been  referred  to  had 
been  dictated  and  executed,  Mr.  Helm,  with- 
out suggestion  from  any  one,  asked  permis- 
sion to  call  a  physician  to  talk  with  the  tes- 
tator, because  the  subject  might  afterwards 
become  important.  The  testator  consented. 
Dr.  Oldham  was  called,  and  had  a  private 
Interview  of  considerable  length  with  the  tes- 
tator. Mr.  Helm's  testimony  is  closely  fol- 
lowed in  the  flndings  as  far  as  they  go,  and 
this  court  regrets  that  it  is  deprived  of  the 
benefit  of  more  detailed  flndings  covering  the 
very  time  most  significant  and  material  of 
all.  Perhaps  the  trial  court  deemed  it  un- 
necessary to  extend  the  findings  because  of 
its  theory  of  senile  dementia. 

It  is  clear  that  the  appointment  to  go  to 
Wichita  to  have  his  will  drawn  did  not  fade 
from  the  testator's  memory,  and  that  he  per- 
sisted in  making  a  will  until  be  accomplished 
his  purpose.  The  subject  was  not  a  new  one 
to  lilm.  As  a  matter  of  business  prudence, 
he  had  not  been  without  a  will  since  1886. 
Whenever  an  emergency  demanding  it  occur- 
red be  changed  his  will,  and  the  subject  of 
leaving  a  will  at  his  decease  may  well  be 
referred  to  the  powerful  business  faculties 
which  the  court  found  were  the  last  to  be  af- 
fected by  his  disease.  The  will,  found  In  the 
pleadings,  and  the  statement  accompanying 
it,  found  in  the  flndings,  both  products  of  the 
testator's  unaided  memory,  comprehension, 
and  judgment,  follow: 

*'I,  Henry  Wisner,  of  Barber  county,  Kansas, 
being  of  sound  and  disposing  mind,  do  bereby 
make,  publish  and  declare  this  my  last  will  and 
testament,  bereby  revoking  all  former  wills  by 
me  at  any  time  made: 

"Item  I.  I  nominate  and  bereby  appoint  C. 
Q.  Chandler  of  Wichita,  Kansas,  and  T.  L. 
Lindley  of  Medicine  Lodge,  Kansas,  as  execu- 
tors and  trustees  of  my  said  will. 

"Item  II.  Whereas  I  have  heretofore  by  deeds, 
executed  and  delivered,  given  tn  my  sons  Charles 
H.  Wisner  and  Henry  J.  Wisner,  my  home 
place  in  Barber  county,  Kansas,  consisting  of 
eight  hundred  acres  (800  acres)  of  land  with  im- 
provements thereon,  and  whereas  In  such  deeds 
of  conveyance  there  were  placed  therein  by  me 
certain  restrictions  upon  toe  free  alienation  of 
said  property  by  my  said  sons,  and  whereas  I 
desire  that  after  my  death  that  my  said  sons 
shall  hold  the  said  property  in  fee  simple  and 
without  conditions,  I  hereby  give,  devise  and  be- 
queath to  my  said  sons,  Charles  H.  Wisner  and 
Henry  J.  Wisner.  all  of  the  lands  belonging  to 
said  home  place  as  the  same  are  described  in 
said  deeds  of  conveyance,  to  them   and  their 
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heirs  absolutely  and  forever  withont  restricdons 
or  conditions  of  anj  kind  whatsoever. 

"Item  III.  I  give  and  bequeath  to  my  esteem- 
ed friend,  Hon.  Chester  I.  Long,  the  gold  watch, 
cbnin  and  charm  which  I  have  carried  for  many 
years. 

"Item  IV.  I  hereby  give,  devise  and  bequeath 
all  the  rest,  residue  and  remainder  of  my  estate, 
real,  personal  or  mixed,  wheresoever  situated, 
whereof  I  may  be  seised  or  possessed  or  to 
which  I  may  in  any  manner  be  entitled  or  in 
which  I  may  be  interested  at  the  time  of  my 
death,  unto  my  said  executors  and  trustees 
hereinbefore  named  and  to  their  heirs  and  as- 
signs forever  in  trust  nevertheless,  as  follows: 

"It  is  my  will  that  as  soon  as  practicable 
after  my  death  my  said  executors  and  trustees 
shall  without  sacrifice  sell,  collect  and  convert 
into  money  or  notes  secured  by  mortgages  on 
real  estate  all  my  property  of  whatever  bind 
or  character  which  snail  come  into  their  posses- 
sion as  such  executors  and  trustees  and  dispose 
of  the  same  as  hereinafter  provided. 

"Item  V.  I  direct  that  all  my  just  debts  and 
funeral  expenses  be  ptUd. 

"Item  VI.  Whereas  I  have  heretofore  given 
to  my  son,  Charles  H.  Wisner,  in  addition  to 
the  interest  in  said  home  place  heretofore  deeded 
to  him,  property  of  the  value  of  four  thousand 
dollars  ($4,000),  and  whereas  it  is  my  desire 
that  my  two  sons,  Charles  H.  Wisner  and  Henry 
J.  Wisner,  shall  receive  equal  amounts  out  of 
my  property  and  estate,  it  is  my  will  that  my 
executors  and  trustees  shall  pay  to  my  son, 
Henry  J.  Wisner,  within  one  year  after  my 
death,  the  sum  of  four  thousand  dollars  ($4,000) 
in  money.  It  is  my  will  that  the  above  and  fore- 
going provisions  shall  constitute  the  entire  in- 
terest which  my  said  sons  shall  receive  out  of 


my  property  and  estate. 
**Item  VII.  I 


direct  that  my  said  exeentors 
and  trustees  shall  pay  out  of  the  first  money 
coining  into  their  hands  as  said  executors  and 
trustees  to  Mrs.  Sabra  A.  Nicely,  Mrs.  Olive 
Barrett  and  Mrs.  Dulcina  Cole,  of  Tioga,  Penn- 
sylvania, the  widowed  sisters  of  my  deceased 
wife,  the  sum  of  three  thousand  dollars  ($3,000) 
to  be  held  and  used  by  the  said  Sabra  A.  Nicely, 
Olive  Barrett  and  Dulcina  Cole  jointly  for  their 
use  and  benefit  during  their  lifetimes,  and  upon 
the  death  of  any  of  them,  the  remainder,  if  any, 
of  such  funds  to  go  to  the  survivor  or  survivors, 
and  if  there  be  any  remainder  of  said  funds  un- 
used at  the  time  of  the  death  of  the  last  sur- 
vivor of  said  sisters,  it  is  my  will  that  the  said 
remainder  be  paid  to  my  deceased  wife's  sister, 
Cloe  Peck,  and  her  daughter  Nellie  Krite,  oi 
the  state  of  Illinois,  to  be  held  by  them  absolute- 
ly, share  and  share  alike. 

Item  VIII.  I  have  heretofore  made  provi- 
sion for  my  late  wife's  sister,  Mrs.  Cloe  Peck 
of  Dupage  county,  Illinois,  by  deeding  to  her 
lands  in  the  state  of  Illinois  for  which  reason  I 
have  made  no  other  or  further  bequest  to  her  in 
this  will  than  as  hereinbefore  provided. 

"Item  IX.  It  is  my  will  that  my  said  execu- 
tors and  trustees  shall  within  five  years  (5 
yrs.)  after  my  death  turn  over  to  Mrs.  Anna 
B.  Long,  the  wife  of  the  Hon.  Chester  I.  Long, 
the  sum  of  twenty-five  thousand  dollars  ($25,- 
000)  in  money  or  securities  to  be  held  by  her  in 
trust  for  the  use  and  benefit  of  Agnes  Long  and 
Margaret  Ix>ng,  the  daughters  of  my  friends, 
Hon.  Chester  I.  Long  and  his  wife,  Anna  B. 
Ixing,  and  Vera  Clemes,  who  is  a  relative  and  a 
member  of  the  family  of  said  Chester  I.  Long 
and  wife,  said  sum  to  be  invested,  reinvested, 
and  kept  invested  by  the  said  Anna  B.  Long  and 
the  income  thereof,  less  taxes  and  other  legal 
expenses,  to  be  by  her  paid  to  the  said  Agnes 
Ix>ng,  Margaret  I<ong  and  Vera  Clemes,  one- 
third  O/^t)  each  until  such  time  as  the  said  Mar- 
garet Tx>ng  shall  have  attained  the  age  of  twen- 
ty-five (25)  .vears,  or  in  case  of  her  death,  until 
such  time  ns  she  would,  if  living,  have  attained 
the   age   of   twenty-five   (25)   years,   at   which 


time  the  principal  of  said  sum  shall  be  paid 
over  and  given  absolutely  to  said  Agnes  Long, 
Margaret  Long,  and  Vera  Clemes,  or  the  sur- 
vivor or  survivors  of  them,  share  and  share 
alike,  to  be  held  by  them  forever;  provided  that 
the  said  Anna  B.  Long  shall  have  the  power 
to  name  and  appoint  by  will  or  otherwise  her 
successor  as  such  trustee  in  case  of  her  death 
before  said  trust  is  fuUy  executed,  and  it  is 
further  my  will  that  the  said  Anna  B.  Long  or 
her  successor,  appointed  as  provided  herein, 
may  in  her  discretion  pay  over  to  said  Agnes 
Long,  Margaret  Ixing,  and  Vera  Clemes,  or  to 
either  of  them,  at  such  times  and  in  aadi 
amounts  as  she  may  deem  proper  and  to  their 
best  interest,  at  any  time  prior  to  the  expiration 
of  the  time  hereinbefore  designated  for  the  pay- 
ment of  said  sum  to  said  legatees,  but  any 
amount  bo  advanced  to  any  such  legatees  sbaU 
be  deducted  from  the  amount  to  be  received  by 
them  at  the  final  distribution  of  said  fund,  so 
that  each  of  said  legatees  shall  receive  equal 
parts  of  said  sum.' 

"Item  X.  I  have,  at  the  time  of  making  this 
will,  arranged  to  erect  in  the  city  of  Medicine 
Lodge,  Kansas,  a  public  memorial  drinking 
fountain  for  public  use  in  said  city.  It  is  my 
will  that  in  case  I  shall  not  have  completed 
the  erection  of  said  fountain  before  my  death 
that  my  executors  and  trustees  shall  complete 
the  erection  of  said  drinking  fountain  in  accord- 
ance with  the  plans  and  agreements  which  have 
been  made  between  myself  and  the  mayor  and 
council  of  the  said  city  of  Medicine  Lodge  and 
to  pay  for  the  same  ont  of  the  funds  coming 
into  their  hands  from  my  estate. 

"Item  XL  It  is  my  will  that  after  paying 
and  providing  for  all  the  above  and  foregoing 
proviidons  and  bequests  that  my  executors  and 
trustees  shall  within  five  (5)  years  after  my 
death  pay  over  in  money  or  securities  all  the 
rest,  residue,  and  remainder  of  my  estate,  to 
the  Woman's  Christian  Temperance  Union  of 
the  state  of  Kansas,  a  corporation  duly  organis- 
ed and  existing  under  the  laws  of  the  state  of 
Kansas,  to  be  used  by  said  organization  as  the 
officers  of  said  organization  may  direct  for  the 
purpose  for  which  said  organisation  was  incor- 
porated as  shown   by  its  charter. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  19th  day  of  October,  A.  D. 
1911." 

"Statement  Made  to  A.  E.  Helm  by  Dr.  Heniy 
Wisner  on  October  19, 1911,  Givbg  His  Rea- 
sons for  Certain  Bequests  Made  in  His  Will 
of  This  Dateu 
"Mr.  Helm:    In  view  of  the  peculiar  disposi- 
tion that  you  are  making  of  your  property,  I 
would  like  to  have  you  give  me  in  your  own 
words  the  reason  that  prompted  you  to  make 
these  children  your  beneficiaries. 

"Dr.  Wisner :  To  begin  with.  Mr.  Long  came 
to  our  town  a  young  man,  and  it  so  happened 
that  he  soon  became  my  attorney,  and  as  my  at- 
torney he  has  been  one  of  the  most  faithful 
ones  I  have  ever  had.  When  he  ran  for  Con- 
gress— wUle  he  was  in  Congress  a  case  in  the 
Supreme  Court  came  on,  and  the  attorney  on 
the  other  side  got  the  case  dismissed,  and  when 
I  saw  Long  I  asked  him  if  it  was  any  different 
to  his  client  whether  his  attorney  got  drunk  on 
whisky  or  on  politics  and  his  client  got  kicked 
out  of  court  He  said :  'I  do  not  know ;  but 
the  result  is  just  the  same.'  He  met  the  judge 
and  told  him  what  I  had  said,  and  said,  'I  have 
succeeded  in  the  election,  and  I  have  come  to 
see  if  I  can  succeed  in  getting  the  case  restored.' 
He  did  succeed.  When  he  got  married,  he 
brought  his  wife  to  Medicine  liodge.  He  was 
well  acquainted  with  my  family,  and  it  was 
one  family  to  whom  he  could  introduce  his  wife. 
Usually  a  bachelor  has  many  friends,  but  knows 
few  families.  She  became  acquainted  with  us, 
and  she  and  Mrs.  Wisner  became  firm  and  fast 
friends  at  once,  and  Mrs.  Long  has  repeatedly 
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aaid  to  ma  that  Mn.  Wianer  was  more  to  her 
like  a  mother  than  any  other  person  who  had 
ever  lived.  And  the  children — Mr.  Long  was 
away  mach  of  the  time,  and  my  home  was  their 
home.  They  were  there  as  little  bit  of  tots. 
Tliey  were  there  a  great  deal  of  the  time,  and 
became  more  to  us  than  any  other  children  in 
existence,  and  that  is  why  I —  No  man  could 
have  been  a  more  faithful  son  to  a  man  than 
Mr.  Long  has  been  to  me,  legal  adviser  and  as  a 
friend.  There  is  no  one  who  could  have  been  a 
dearer  friend  to  my  wife  than  Mrs.  Long;  not 
even  a  sister.  Those  children  have  come  nearer 
to  me  than  any  other  children  that  existed.  Of 
course,  they  are  not  my  children,  but  they 
are  nearer  to  me  by  association. 

"Mr.  Helm :  Now,  I  wish  yon  would  in  the 
same  way  give  me  your  reasons  why  you  have 
selected  the  Woman's  Christian  Temperance 
Union  as  the  beneficiary  of  the  balance  of 
your  estate. 

"Dr.  Wisner:  Carrie  Nation  was  the  victim 
of  intemperance,  and  I  feel  that  I  have  been  a 
victim,  too,  that  intemperance  perhaps  destroy- 
ed the  happiness  of  her  domestic  life.  Intemper- 
ance, old  whisky,  has  destroyed  my  family  and 
made  drunkards  of  my  boys.  Those  are  the 
facts,  and  that  is  one  reason  that  I  would  go  to 
that  institution ;  and  another  reason  that  I  go 
to  that  institution  in  preference  to  others  is 
that  I  think  there  is  less  graft,  less  corruption, 
in  it.  In  all  business  I  have  never  known  a  de- 
faulter who  wore  petticoats,  and  I  have  been 
pretty  familiar  with  defaulters  since  the  de- 
falcation of  Swarthont  in  Western  New  York. 
It  was  so  unusual  at  that  time  that  whenever 
one  defaulted  he  was  said  to  have  'Swarthout- 
ed.'  In  all  business  transactions  you  call  to 
mind  it  is  rare  that  ever  a  woman  has  defaulted. 
For  that  reason  I  have  more  confidence  in  an  in- 
stitution managed  by  women  than  in  an  insti- 
tntion  managed  by  men.  I  have  a  great  deal 
more  confidence  in  their  moral  and  financial 
honesty;  and  I  think  that  they  will  reach  the 
suffering  and  dMtitnte  better  than  any  other 
society. 

"Mr.  Helm:  Tou  might,  if  you  care  to,  say 
why  you  feel  yon  have  this  surplus.  Yon  have 
told  me  that  you  have  given  to  your  sons  all 
that  they  need  and  can  use  to  advantage,  and 
that  you  have  not  done  it  to  cat  off  your  chil- 
dren. 

"Dr.  Wisner:  I  feel  that  I  hare  provided  for 
them  all  that  they  need,  and  now  I  am  providing 
for  the  needs  of  those  who  cannot  help  them- 
selves. 

"I  have  read  the  foregoing  statement  and  find 
the  same  to  be  true  and  correct  as  dictated  by 
me.  Henry  Wisner. 

"The  above  statement  was  taken  down  in 
ahorthand  by  A.  M.  Cowan  in  the  presence  of 
A.  E.  Helm  and  Dr.  Henry  Wisner,  and  was 
by  him  transcribed  and  read  to  Dr.  Henry  Wis- 
ner, who  signed  the  same  in  our  presence. 

"A.  E.  Helm. 
"A.  M.  Cowan." 

The  conrt  does  not  propose  to  debate  the 
rationality  of  these  Instrumenta  They  show 
fnll  comprehension  of  the  business  in  hand 
and  of  its  various  elements.  There  is  full 
and  accorate  memory  of  names,  relationships, 
and  places  of  residence. '  There  is  full  and 
accnrate  memory  of  events  and  transactions, 
recent  and  more  remote.  There  is  no  defi- 
ciency of  ideation  or  feebleness  of  Judgment 
Tlie  reason  Is  active,  the  will  Is  firm,  and  the 
pmdoice  and  forethought  and  Insight  dis- 
played are  quite  remarkable.  There  is  no 
trace  of  emotional  instability  and  no  trace 
of  the  ralnglorlousness  alluded  to  In  the 
flndings  of  fact    Concepts  of  a  high  ethical 


character  are  predominant  In  the  dictated 
document  there  is  sustained  attention,  the 
speech  is  dignified  and  coherent,  and  the 
&0W  ot  thought  logically  co-ordinated.  The 
characteristics  of  senile  dementia  are  con- 
spicuously absent  Being  the  products  of  an 
unprompted  and  uninfluenced  mind  as  the 
court  expressly  found  these  Instruments  to 
be,  they  evince  testamentary  capacity. 

"The  law  does  not  require  that  a  testator 
shall  have  absolute  soundness  of  mind  in  all 
particulars,  but  only  soundness  of  mind  with 
regard  to  the  particular  matters  under  consider- 
ation; nor  does  the  law  require  that  he  shall 
have  the  greatest  or  most  perfect  capacity  of 
mind,  but  only  such  an  amount  and  kind  ot 
capacity  as  wiU  enable  him  to  know  what  he  is 
domg,  the  ties  of  relationship,  his  obligations 
to  kindred  and  friends,  and  to  whom  he  is  giving 
his  property."  Delaney  v.  City  of  Salina,  34 
Kan.  532,  syl.  par.  3,  9  Pac.  271. 

It  is  a  rule  of  law  because  It  is  a  rule 
of  common  experience  that  a  creation  of  the 
mind  may  be  of  snch  a  character  and  may 
occur  nnder  such  circumstances  that  it  proves 
the  sanity  of  the  creative  act  In  the  case  ot 
Cartwrlght  r.  Cartwright  1  BccL  Rep.  47, 
decided  in  1793,  the  court  reasoned  upon  the 
subject  as  follows: 

"Now,  I  think  the  strongest  and  best  proof 
that  can  arise  as  to  a  lucid  interval  is  that 
which  arises  from  the  act  itself.  That  I  look 
upon  as  the  thing  to  be  first  examined,  and,  if 
it  can  be  provedf  and  established  that  it  Is  a 
rational  act  rationally  done,  the  whole  case  is 
proved.  What  can  you  do  more  to  establish 
the  act?  Because,  suppose  yon  are  able  to  show 
the  party  did  that  which  appears  to  be  a  ra- 
tional act  and  It  is  his  own  act  entirely,  nothing 
is  left  to  presumption  in  order  to  prove  a  lucid 
interval.  Here  is  a  rational  act  rationally  done. 
In  my  apprehension,  where  you  are  able  com- 
pletely to  establish  that,  the  law  does  not  re- 
quire you  to  go  further,  and  the  citation  from 
Swinburne  does  state  it  to  be  so.  The  manner 
he  has  laid  it  down  is— it  is  in  the  (b)  part  in 
which  he  treats  of  what  persons  may  make  a 
will — says  he,  the  last  observation  is:  'If  a 
lunatic  person,  or  one  that  is  beside  himself 
at  some  times,  but  not  continually,  make  his 
testament  and  it  is  not  known  whether  the 
same  were  made  while  he  was  of  sound  mind 
and  memory  or  no,  then,  In  case  the  testament 
be  so  conceived  as  thereby  no  argument  of 
phrensy  or  folly  can  be  gathered,  it  is  to  be 
presumed  that  the  same  was  made  during  the 
time  of  his  calm  and  clear  intermissions,  and 
so  the  testament  shall  be  adjudged  good,  yea,  , 
although  it  cannot  be  proved  that  the  testator 
useth  to  have  any  clear  and  quiet  intermissions 
at  all,  yet  nevertheless  I  suppose  that  if  the 
testament  be  wisely  and  orderly  framed,  the 
same  ought  to  be  accepted  for  a  lawful  testa- 
ment' Unquestionably  there  must  be  a  cmo- 
plete  and  absolute  proof  the  party  who  had  so 
formed  it  did  it  without  any  assistance.  If 
the  fact  be  so  that  he  has  done  as  rational  an 
act  as  can  be  without  any  assistance  from  an- 
other person,  what  there  is  more  to  be  proved  I 
don't  Know,  unless  the  gentlemen  could  prove 
by  any  authority  or  law  what  the  length  of  the 
ludd  interval  Is  to  be,  whether  an  hour,  a  day. 
or  a  month;  I  know  no  such  law  as  that' 
Page  61. 

in  the  case  of  Kinleaide  t.  Harrison,  2 
PhUUmore,  449,  decided  In  1818,  the  alleged 
Incapacity  of  the  testator  was  stated  as 
follows: 
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"About  1812  tbe  mental  facnities,  and  especial- 
ly the  memory,  of  Mr.  Andrew  Harrison,  had 
become  Weakened  from  his  great  age  and_  the 
gPDeral  decay  of  nature,  and,  about  tbe  middle 
of  that  year,  were  so  much  impaired  as  to  ren- 
der bim  incapable  of  comprehending  tbe  state 
of  his  affairs,  or  of  recollecting  those  about  bim, 
or  of  understanding  what  passed  in  conversa- 
tion; that  the  deceased  was,  from  that  time  to 
the  time  of  his  death,  childish  and  incapable 
of  tbe  management  of  his  affairs,  and  was  so 
considered  and  treated  br  tbe  said  Sarah  Jukes, 
and  the  other  persons  about  him>  and,  in  con- 
sequences thereof,  the  servants  and  all  others, 
from  that  time  down  to  the  time  of  his  death, 
used  to  apply  to  Mr.  Kinleside  or  Mrs.  Jukes 
for  orders.  The  deceased  had  lost  the  knowledge 
and  recollection  of  his  friends  and  acquaint- 
ance, and,  when  any  person  called,  it  was  nec- 
essary to  explain  who  they  were,  otherwise  he 
could  not  recognisie  bis  most  intimate  friends; 
that  be  frequently  got  up  in  the  middle  of  the 
night  and  lighted  bis  candle,  and  would  suf- 
fer it  to  burn  out  in  tbe  socket ;  that  he  would 
frequently  make  water  in  the  fire  in  tbe  pres- 
ence of  Mrs.  Jukes,  being  utterly  unconscious 
of  the  impropriety  of  so  doing;  that  be  was 
unimpressed  by  the  death  of  his  brother,  which 
took  place  in  November,  1813 ;  that  he  took  very 
little  notice  of  it,  and  was  in  no  degree  moved 
or  affected  thereby;  and  then  it  goes  on  to 
state  other  circumstances,  showing  entire  in- 
capacity in  tbe  deceased."     Page  454. 

A  Mr.  Boodle  bad  prepared  tbe  contested 
lostrument,  and  liad  expressed  an  opinion 
that  the  testator  was  of  sound  mind.  An  at- 
testing witness  expressed  a  contrary  opinion, 
and  said  that  from  tbe  middle  of  tbe  year 
1812  tbe  deceased  bad  a  latent  defect  of  mem- 
ory wblcb  rendered  bim  Incapable  of  any  tes- 
tamentary act    Tbe  court  said: 

"The  court  would  rather  have  expected  to 
have  heard  some  precedent  or  authority  for 
such  a  position;  that,  because  the  memory  of  a 
person  may  in  some  respects  be  defective,  there- 
fore it  is  not  a  testamentary  memory.  We 
very  well  know  that  memory  is  excessively  dif- 
ferent in  different  persons.  Nothing  is  more 
various.  Its  powers  are  very  different  in  tbe 
same  person  at  different  times,  and  more  par- 
ticularly at  different  periods  of  life.  In  old 
age  it  is  much  less  retentive,  and  more  liable 
to  confusion.  Lord  Coke  says  a  man  ought  to 
have  a  'disposing  memory,'  so  as  to  have  an  abil- 
ity to  make  a  disposition  with  understanding  and 
reason.  So  says  Swinburne:  'If  a  man  in  his 
old  age  becomes  a  very  child  again,  and  is  so 
forgetful  that  he  has  forgotten  his  own  name,  he 
cannot  make  a  will;  but  tbe  infirmities  of  old 
age,  which  do  not  take  away  the  use  of  reason, 
do  not  binder  them  in  that  condition  from  mak- 
ing a  will.'  •  •  •  Mr.  Boodle,  it  is  true,  cer- 
tainly docs  not  upon  this  occasion  go  through 
the  whole  items  of  all  the  will  and  codicils  as 
a  preliminary,  in  order  to  ascertain  whether 
or  not  some  latent  defect  of  memory  and  con- 
fusion might  not  be  discoverable,  but  he  brings 
to  the  recollection  of  the  deceased  everything 
connected  with  the  particular  disposition  he 
has  made,  and  the  memory  is  so  far  found  to  be 
perfect.  Mr.  Boodle  is  quite  satislied  as  to 
the  capacity  upon  that  occasion.  Tbe  court  has 
something  iietter;  the  court  has  the  instrument 
itself  before  it,  dictated  by  the  directions  of 
the  deceased  himself,  for  Mr.  Boodle  says  he 
received  no  assistance  whatever;  it  was  his 
own  instructions  from  his  own  mouth."  Page 
634. 

In  tbe  case  of  George  Weir's  Will,  9  Dana 
(Ky.)  434,  441,  tbe  court  said: 

"The  heat  possilile  proof  of  a  sound  and  dis- 
posing mind  is  'a  rational  act,  rationally  doae,' 


which  reason  alone  conld  have  conceived  and 
accomplished.  There  is  no  use  for  metaphysics 
then;  nor  should  speculation  perplex  tbe  judg- 
ment when  tbe  question  is  solved  by  tbe  pal- 
gable  fact  that  rational  intellect  shows  itself 
y  acts  which  can  be  the  offspring  of  no  other 
than  an  intelligent,  sound,  and  reasoning  mind." 

In  the  case  of  Spratt  r.  Spratt,  76  MIcb. 
384,  43  N.  W.  627,  tbe  syllabus  reads: 

"1.  When,  in  the  absence  of  fraud  or  undue 
influence,  it  is  shown  that  a  testator  either 
wrote  or  dictated  the  will  produced,  tbe  fact 
is  established  that  be  was  capable,  mentally 
and  physicaliy,  of  doing  whatever  the  in.strn- 
ment  shows  was  done;  and  the  only  question 
is:  does  the  instrument  on  its  face  indicate 
that  it  is  the  emanation  of  an  unsound  mind, 
when  applied  to  the  facts  and  circumstances 
upon  which  and  under  which  it  was  intended 
to  operate,  namely,  tbe  estate  disposed  of,  and 
the  manner  of  disposition?" 

In  tbe  case  of  Martin  t.  Bowdem,  158  Mio. 
379,  390,  59  S.  W.  227,  230,  tbe  opinion  reads: 

"The  testimony  amply  shows  that  the  testa- 
tor was  of  legal  age,  sane,  and  fully  competent 
to  make  a  will.  He  knew  what  act  he  was  per- 
forming, what  property  he  possessed,  the  dis- 
position he  was  making  of  it,  and  the  persons 
and  objects  of  his  bounty,  for  be  dictated  thtt 
terms  of  the  will  himself,  and  tbe  face  of  the 
will  shows  these  facts.  This  is  all  the  law  re- 
quires." 

Unless,  tberefore,  tbe  iOndlngs  contain 
something  specific  wblcb  clearly  forbids  the 
conclusion,  otherwise  quite  irresistible,  tbat 
tbe  testator  was  of  sound  mind,  tbe  will 
must  stand.  Tbe  mere  fact  of  a  lesion  pro- 
ducing Indicia  of  senile  dementia  Is  not 
enougb.  Tbe  suggestion  of  an  Insane  delu- 
sion bas  been  disposed  of.  What  else  do  tbe 
findings  suggest? 

In  tbe  elgbteentb  finding  It  Is  oancluded  tbe 
testator  did  not  possess  an  Intelligent  under- 
standing of  tbe  disposition  he  desired  to  make 
of  bis  property  or  of  tbe  persons  be  desired 
sbould  receive  it,  and  did  not  possess  tbe 
capacity  to  recollect  and  comprehend  tbe 
nature  of  tbe  claims  of  tbose  wbo  were  ex- 
cluded from  participating  In  bis  bounty. 
Tbe  ninth  finding  of  fact  reads  as  follows: 

"At  tbe  time  of  Mrs.  Wisner'a  death  her  next 
of  kin  consisted  of  four  sisters,  three  of  them 
widows  and  more  or  less  dependent,  one  of 
them  being  an  invalid,  living  in  Pennsylvania, 
and  the  fourth,  Mrs.  Peck,  living  at  La  Grange, 
III.,  and  one  niece,  a  daughter  of  Mrs.  Peck, 
living  in  Chicago.  Mrs.  Peck's  husband  was 
over  80  years  of  age,  and  had  lost  his  property, 
and  Mrs.  Peck  was  providing  for  herself  and 
husband  by  teaching   music,   and   there  was  a 

S  1,500  mortgage  on  her  little  home  in  La 
frange.  Mrs.  Wisner  and  the  testator  had  vis- 
ited these  relatives  of  hers  in  Chicago  a  few 
weeks  twfore  her  death,  and  she  was  much 
shocked  to  learn  of  the  financial  condition  of 
the  Pecks,  and  she  promised  that  as  soon  as 
she  conld  get  home'  and  make  tbe  necessary 
arrangements  she  would  take  up  the  $1,500 
mortgage,  and  relieve  Mrs.  Peck  of  the  neces- 
sity of  teaching  for  a  living.  Mrs.  Wisner  and 
the  testator  also  informed  Mrs.  Peck  at  that 
time  that  eventually  their  property  should  fo 
equally  to  ber  relatives  and  his." 

It  will  be  observed  tbat  tbe  testator  was 
In  Cblcago  visiting  bis  wife's  relatives  only 
a  few  weeks  before  ber  death.  Tbe  will  was 
made  only  12  days  after,  ber  death,  and  on 
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the  court's  hypotbests  he  was  the  hopeless 
▼ictlm  of  senile  dementia.  At  the  time  of  the 
visit  to  Chicago  the  property  stood  in  Mrs. 
Wlsner's  name,  and  Dr.  Wlsner  had  made 
his  will  to  her.  She  was  many  years  his 
Junior,  there  was  no  reason  to  suppose  that 
he  would  outlive  her,  and  would  be  called 
upon  to  malce  a  distribution  of  his  property 
himself,  and  the  statement  as  to  how  the 
property  should  ultimately  go  was  seemingly 
the  statement  of  what  Mrs.  Wlsner  would 
eventually  do.  But  granting,  as  we  readily 
do,  that  Dr.  Wlsner  understandlngly  joined 
in  the  Information  given  Mrs.  Peck,  when  he 
was  suddenly  called  uiwn,  very  soon  after- 
wards, to  dispose  of  his  prox>erty  himself,  he 
remembered  perfectly  every  one  of  his  wife's 
relatives,  their  residences  and  their  rela- 
tionship. He  recognized  clearly  their  claims 
upon  his  bounty.  He  provided  for  the  widow- 
ed sisters.  He  remembered  Mrs.  Peck's  pres- 
ent needs,  deeded  her  property.  Instead  of 
providing  for  her  in  his  will,  and  so  stated  In 
the  will.  Even  Nellie  Krlte  was  not  forgot- 
ten. He  comprehended  the  entire  situation, 
reasoned  upon  it,  and  then  acted  upon  his 
own  judgment  and  according  to  his  own  de- 
sire. (Items  VII  and  VIII  of  the  wlU.)  The 
old  oommon-law  expression  "sane  and  per- 
fect memory"  applies  Uterally.      •  ^ 

The  testator's  own  relatives  were  "one 
brother  In  Chicago,  who  was  wealthy,  and 
one  sister  In  New  York  state,  who  was  and 
has  long  been  dependent  upon  the  charity  of 
the  Chicago  brother."  There  is  nothing  to 
Indicate  what  the  disposition  of  the  testator 
towards  this  brother  and  sister,  or  of  them 
toward  him,  was,  and  it  would  be  idle  to 
attempt  to  manufacture  out  of  the  simple 
blood  tie  a  "duty"  to  provide  for  this  wealthy 
brother  and  the  sister  who  looked  to  him. 

The  testator  had  two  sons,  Charles  and 
Henry.  When  the  wUl  was  made  he  remem- 
bered perfectly  Just  what  had  been  done  for 
them  In  March,  1910,  and  January,  1911,  and 
exactly  comprehended  what  the  restrictions 
placed  in  the  deeds  to  them  meant.  During 
the  years  when  the  testator's  mind  retained 
Its  full  vigor,  long  after  the  diaracters  of 
bis  two  sons  had  been  formed  and  their 
capacities  had  been  demonstrated,  long  after 
Charles  was  established  on  his  80-acre  tract 
and  his  flimlly  had  grown  up,  and  as  late  as 
the  year  1908,  the  testator  had  made  a  will 
giving  these  sons  $100  apiece.  In  his  last 
will  he  gave  them  unconditional  title  to  800 
acres  of  land  which  had  been  his  own  home 
place,  placed  Henry  on  equal  footing  with 
Charles,  and  then  declared  that  those  provi- 
sions should  constitute  the  entire  Interest 
which  his  sons  should  receive  out  of  his 
property  and  estate.  (Items  I  and  VI  of  the 
wUl.)  There  was  no  failure  of  txtmprehen- 
slon,  either  of  persons  or  claims,  in  these  be- 
quests. 

me  children  and  grandchildren  of  Charles 
are  the  only  remaloteg  relatlTes  to  be  con- 


sidered. It  may  be  remarked  here  that  no- 
body Is  ever  "excluded  from  participating  In 
the  testator's  bounty"  by  a  will  unless  some 
bounty  already  enjoyed  Is  taken  away  by  the 
terms  of  the  will.  The  right  to  make  a  will 
is  given  in  order  that  the  devolution  of  prop- 
erty under  the  statute  of  descents  and  distri- 
butions may  be  cut  off  according  to  the  testa- 
tor's own  will.  The  law  does  not  require  that 
a  will  shall  be  natural  or  reasonable  or  sen-  ' 
slble  or  kind.  The  popular  notion  of  the  tes- 
tamentary right  does  not  accord  with  the 
legal  notion.  It  is  the  duty  of  the  courts  and 
of  the  legal  profession  to  follow  the  law. 
Now,  what  capacity  did  Dr.  Wlsner  display 
In  making  his  will?  He  recognized  the 
claims  of  blood,  and  provided  for  his  sons. 
He  recognized  the  claims  of  those  who  were 
of  his  wife's  blood,  and  provided  for  them. 
He  recognized  the  ties  of  friendship  and  the 
ties  of  affection,'  and  provided  for  Mr.  Long 
and  his  children.  He  recognized  the  obliga- 
tion to  the  little  city  in  which  he  lived  to 
complete  the  Improvement  he  had  commenced. 
He  recognized  the  claim  of  charity,  and  gave 
out  of  his  abundance  to  an  organization  en- 
gaged In  mitigating  the  evils  which  flow  from 
the  traffic  in  Intoxicating  liquors.  The  bur- 
den of  proof  rests  heavily  upon  that  court 
which  undertakes  to  dispute  the  sanity  of 
such  a  gift  by  a  man  who  has  had  two  drunk- 
en sons.  Such  being  the  testator's  capacity  to 
undertand  the  claims  upon  him,  the  disposi- 
tion he  desired  to  make  of  his  property,  and 
the  persons  who  were  to  receive  It,  the  omis- 
sion to  mention  the  children  and  grandchil- 
dren of  a  son  whom  he  did  provide  for  does 
not  even  suggest  unsoundness  of  mind. 

There  is  a  finding  that  the  amount  which 
had  already  been  given  to  Charles  was  over- 
stated in  the  will.  (Item  VI.)  The  fact  is 
inconsequential.  The  capacity  to  remember 
that  the  gift  had  been  made,  to  comprehend 
its  relation  to  the  business  in  hand,  to  rea- 
son upon  it,  reach  a  conclusion,  and  shape  the 
will  accordingly,  constituted  testamentary 
capacity. 

The  subjects  Just  discussed  have  been  con- 
sidered over  and  over  again  by  the  courts. 
Whoever  needs  may  find  authorities  in  the 
classified  lists  of  cases  contained  in  27  !<.  R. 
A.  (N.  S.)  1,  and  in  L.  R.  A.  1915A,  443,  al- 
ready cited. 

A  portion  of  the  Seventh  finding  of  fact 
reads  as  follows: 

"Eleventh.  After  Mrs.  Wlsner's  fimeral,  and 
at  the  Wisiier  home  at  Sliaron,  the  testator. 
Dr.  Henry  Wianer,  said  to  Mr.  Ijong,  who  was 
in  attendance  at  the  funeral,  that  be  wished 
to  make  a  will,  or  change  his  will,  so  that  his 
family  would  receive  bis  property,  and  in  com- 
pliance with  that  request  or  suggestion,  and  on 
that  day,  a  will,  denominated  a  codicil,  was  pre- 
pared by  Mr.  Long  and  executed  by  Dr.  Henry 
Wlsner,  revoking  liis  will  made  in  1008,  in 
favor  of  bis  wife.  The  revocation  of  this  will 
left  the  testator,  Dr.  Henry  Wianer,  entirely 
without  a  will  or  any  land,  and,  bad  he  died  in 
the  next  few  days,  his  property  would  have 
descended  according  to  the  law  of  desosnt  and 
distribution  of  this  state." 
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It  will  be  obBerved  that  this  finding  does 
not  stop  with  declaring  that  a  will  was  ex- 
ecated.  Neither  does  it  take  the  form  of  stat- 
ing what  the  result  would  have  been  U  the 
will  were  valid.  .The  Tery  simple  document 
spolie  plainly  for  itself.  Bat  the  court  takes 
pains  to  call  the  act  a  revocation  of  an  ex- 
isting will,  and  to  state  fully  positive  conse- 
quences which  actually  followed.  This  be- 
'Ing  true,  the  testator  was  competent  to  make 
a  will  on  October  9th.  The  court  did  not 
profess  to  And  a  rapid  failure  of  mental 
power  between  October  9th  and  October  19th, 
and,  if  the  testator  had  the  capacity  to  make 
the  statement  and  to  make  the  will  of  Octo- 
ber 9th,  the  probabilities  are  greatly  increas- 
ed that  he  had  capacity  to  make  the  state- 
ment and  make  the  will  of  October  19tb. 
Doubtless,  what  the  testator  had  in  mind  on 
October  9tb  was  whether  or  not.  If  he 
should  die,  his  property  would  go  to  his 
wife's  family  under  his  will  to  her,  to  the 
exclusion  of  his  family — a  rational  subject 
which  the  state  of  his  aftairs  suggested  to 
his  mind,  and  which  he  treated  in  a  rational 
way.  Whatever  his  thought  or  his  expres- 
sion on  the  day  of  his  wife's  funeral,  he  had 
held  the  fixed  purpose  for  years  of  not  dy- 
ing intestate.  He  immediately  made  an  ap- 
pointment to  go  to  Wichita  to  have  his  will 
drawn.  He  went  to  Wichita  to  accomplish 
that  end,  and  testamentary  capacity  such 
as  the  law  requires,  while  there,  is  folly  es- 
tablished. 

Nothing  else  contained  in  the  findings  re- 
quires special  notice.  There  Is  some  docu- 
mentary evidence  in  the  record  tending  to 
sustain  the  will  which  this  court  leaves  out 
of  consideration.  The  contestors  stood  up- 
on the  findings  of  fact,  and  the  contestees 
need  nothing  more.  This  court  is  able  to 
correct  the  erroneous  views  of  the  law  en- 
tertained by  the  trial  court,  apply  the  proper 
legal  tests  of  testamentary  capacity,  and 
deduce  the  proper  conclusion  of  fact  from  the 
specific  findings  stated. 

The  validity  of  the  two  codicils  need  not 
be  Investigated.  The  two  sons  are  the  only 
parties  to  the  suit  who  complain  of  the  tes- 
tator's disposition  of  his  property.  The 
only  portion  of  the  estate  which  they  can  re- 
ceive is  defined  In  the  will  proper.  The  first 
codicil  does  not. affect  those  provisions  of  the 
will.  The  only  portion  of  the  second  codldl 
in  which  they  now  have  any  Interest  is  an 
abatement  clause  which  abates,  if  necessary, 
all  other  gifts  and  devises  of  any  conse- 
quence before  theirs.  The  effect  of  the  abate- 
ment clause  of  the  second  codldl  is  mis- 
stated in  the  findings  of  fact 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded  to  the  dis- 
trict court,  with  direction  to  enter  Judgment 
<»  'the  findings  of  fact  against  the  plaintiffs, 
sustaining  the  will  and  its  codicils.  All  the 
iustlces  concurring,  except  MARSHAXJi^  J., 
who  did  not  sit. 


(M  Kan.  7S4) 
ECHTEBNACH  v.  MONCRIEF  et  aL 
(No.  19145.) 
(Supreme  Court  of  ECansas.     April  10.  1915.) 

(Syllalut  &v  the  Court.) 

Obpokations  «=»120— Salb  or  Stock— Cok- 
TBACT  TO  Repubchasi!— BaxAcn— Dawaqes. 
WbM-e  stock  in  a  corporation  was  sold  upon 
a  written  contract  whereby  the  vendors  agreed, 
at  the  option  of  the  vendee,  to  repurchase  tlie 
stock  four  years  later  at  the  same  price,  with 
interest,  the  vendee,  in  electing  to  resell  to  the 
vendors,  may  recover  the  price  fixed  in  the  con- 
tract; and  the  vendee  is  not  limited  to  damages 
measured  by  the  difference  between  the  market 
value  of  the  stock  at  the  time  of  the  breach  and 
the  sum  named  in  the  contract,  although  he  de- 
layed action  for  over  a  year,  such  deUy  being 
occasioned  solely  bv  the  solicitations  and  rep- 
resentations that.  If  given  time,  the  vendor* 
could  and  would  comply  with  th^r  obligation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  495,  604;   Dec.  Dig.  «s>120.] 

Appeal  from  District  Court,  Ciowley  County. 

Action  by  A.  M.  Echternadi  against  Joseph 
Moncrlef  and  others.  From  Judgment  for 
plaintiff,  defendants  appeal    Affirmed. 

Stone  ft  McDermott,  of  Topeka,  for  an>el- 
lants.  Jackson  k  Noble,  of  Wlnfield,  for  ap- 
pellee. 

DAWSON,  3.    On  September  11,  1906,  the 

plaintiff  and  defendants  entered  Into  a  writ- 
ten contract  whereby  the  latter  agreed  to  pur- 
chase some  land  in  the  Green  River  Valley  in 
the  state  of  Utah,  and  to  incorx>orate  a  land 
or  town-site  company  to  develop  the  prop- 
erty.   The  contract  further  provided: 

"The  party  of  the  second  part  hereby  agrees 
to  purchase  thirtv  (30)  shares  of  stock  bearing 
a  par  value  of  $3,000.00  and  to  pay  two  thou- 
sand two  hundred  and  fifty  ($2,250.00)  dollars 
on  or  before  January  1,  1907,  upon  the  proper 
delivery  of  the  stock  certificates,  the  company 
having  been  legally  organized  according  to  the 
laws  of  the  state  of  Utah,  and  being  ready  for 
business. 

"The  parties  of  the  first  part.  In  considera- 
tion of  the  covenants  and  agreements  of  the  par- 
ty of  the  second  part,  hereby  agree  to  guarantee 
said  stock  in  this  manner,  namely,  that  they,  th< 
said  parties  of  the  first  part,  agree  to  purchase 
said  thirty  (30)  shares  of  stock  of  the  party  of 
the  second  part  four  years  after  the  date  of  tlM 
issue  of  said  stock  for  the  sum  of  two  thousand 
two  hundred  and  fifty  ($2,250.00)  dollars,  with 
interest  thereon  at  ei^ht  per  cent.  (8  per  cent) 
per  annum  from  the  time  of  issue,  at  Uie  option 
of  the  party  of  the  second  part.' 

The  corporation  was  organized,  and  stock 
sold  to  plaintiff  as  per  contract.  The  cor- 
porate lands  were  acquired  aitd  an  orchardiz- 
ing  project  was  developed.  On  December  23, 
1910,  the  plaintiff  addressed  the  defendants 
aa  follows: 

"Gentlemen:  It  is  my  desire  that  jon  pur- 
chase, on  the  23d  day  of  January,  1911,  30 
shares  of  stock  of  the  Green  River  Fruit  & 
Land  Company  for  the  sum  of  $2,250.00,  with 
interest  for  four  years  at  8  per  cent,  per  annum, 
amounting  to  $720.00  according  to  the  terms  of 
a  certain  contract  dated  the  11th  day  of  Sep- 
tember, 1006,  between  J.  Moncrlef,  W.  A.  Cook, 
and  D.  D.  Potter,  of  the  first  part,  and  A.  M. 
Eichtemach,  of  the  second  part.    By' the  terms 
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of  this  contract  yon  luive  agreed  to  purchase 
this  stock  four  ;eara  after  its  issue  if  I  desired 
to  sell.  A.  M.  £k:htema9h." 

About  tbe  date  when  defendants  were 
bound  to  repurchase  plaintltt'a  stock,  Janu- 
ary 23, 1911,  they  requested  that  they  be  giv- 
en until  April  1,  1011,  to  comply  with  their 
contract.  About  the  latter  date  plaintiff 
made  another  demand  for  compliance,  and 
tendered  the  stock  to  defendant  Moncrief,  one 
of  tbe  parties  to  the  written  contract.  On 
April  1,  1911,  defendants  failed  to  comply 
with  their  contract,  but  the  record  shows  that 
at  various  Intervals  during  that  year,  and 
extending  into  the  early  months  of  1912,  an 
extensive  correspondence  was  carried  on  be- 
tween the  parties  and  their  counsel,  the  gist 
of  which  was  to  urge  plalntHTs  forbearance 
and  patience,  and,  in  one  instance  at  least, 
on  November  20, 1911,  counsel  for  defendants 
suggested  to  plaintiff  what  his  legal  remedy 
would  be,  and  said: 

"I  don't  see  anything  to  do  but  be  patient 
They  ar*  as  anziouB  to  clean  up  as  you  are. 
They  are  doing  all  Uiey  can.  Give  them  what 
time  tliey  have  to  have." 

Various  Interviews  between  plaintiff  and 
some  of  the  defendants  were  to  the  same  ef- 
fect. Defendants  kept  plalntifC  advised  of 
their  various  projected  deals  by  which  they 
h(q>ed  to  be  able  to  take  up  bis  stock,  and  this 
induced  plaintiff  to  wait.  On  February  29, 
1912,  plaintiff  turned  over  the  matter  to  his 
attorney,  and  he  called  upon  the  defendant 
Moncrief  and  requested  payment  Moncrief 
told  him  the  defendants  had  certain  deals  in 
prospect  within  the  next  80  or  00  days  and 
gave  him  a  detailed  outline  of  the  moneys 
they  exi)ected  to  realize,  and  requested  plain- 
tiff's  attorney  to  wait  until  May  or  June. 

Action  was  filed  April  18,  1912.  Tbe  peti- 
tion alleged  and  the  answer  admitted  a  ten- 
der of  the  stock  to  defendant  Moncrief  on 
April  1,  1912,  and  the  stock  was  tendered  in 
court  From  a  Judgment  In  plaintiff's  favor 
as  t>er  the  terma  of  the  written  contract,  de- 
fendants appeal. 

It  is  urged  by  appellants  that  plaintiff's 
remedy  was  for  damages  measured  by  the 
difference  between  the  agreed  price  and  the 
market  value  of  the  stock  on  January  23, 
1911,  which  was  tbe  date  of  default ;  that  no 
sufficient  tender  of  the  stock  was  made  by 
plaintiff;  and  that  plaintiff  could  not  wait  a 
year,  watching  the  rise  and  fall  of  the  value 
of  the  stock,  arid  then  recover  upon  the  orig- 
inal contract  according  to  its  terms. 

ITirst  let  us  dispose  of  the  question  of  de- 
lay: This  delay  was  occasioned  at  the  urgent 
and  repeated  solicitation  of  defendants  and 
by  their  representations  that  with  forbear- 
ance and  patience  on  the  part  of  plaintiff 
they  would  t>e  in  a  position  to  comply  with 
their  obligation.  Had  plaintiff  altered  his 
Kltuation  for  the  worse  by  this  concession? 
Equity  would  presunie  that  the  defendants 
were  acting  in  good  faith  during  the  period 
when  they  were  urging  plaintiff  to  be  patient, 


and  that  there  was  a  reasonable  basis  for 
their  hope  that  they  would  be  able  to  reallise 
on  some  of  their  deals  and  thus  fulfill  their 
obligation.  Surely  defendants  cannot  be 
heard  to  say  that  these  representations  were 
merely  to  secure  a  better  position  for  them- 
selves and  a  worse  one  for  plaintiff.  16  Cyc. 
747,  749.  It  is  urged  for  defendants  that 
plaintiff  should  not  be  permitted  to  watch  the 
rise  and  fall  of  his  stock  for  a  whole  year, 
and,  when  the  failure  of  the  corporate  project 
was  obvious,  to  bold  them  to  their  original 
agreement  That  contention  would  be  good 
but  for  the  fact  that  plaintiff's  delay  in  bring- 
ing his  action  was  not  occasioned  through 
any  such  purpose.  He  did  not  concern  him- 
self about  tbe  market  value  of  his  shares.  It 
is  doubtful  If  they  ever  had  any  market  val- 
ue. Nor  does  the  record  show  that  plaintiff 
ever  varied  from  his  position  to  hold  defend- 
ants to  their  contract  It  is  true  that  he  look- 
ed into  some  propositions  whereby  he  might 
be  able  to  dispose  of  his  stock  elsewhere  to 
relieve  the  defendants,  and  at  one  time  he 
asked  for  some  data  concerning  the  status  of 
the  corporation.  This  was  to  obtain,  credit 
for  himself  because  of  his  forbearance 
towards  defendants.  It  is  fundamental  that 
a  iierson  Is  not  prejudiced  in  pals  from  rely- 
ing on  the  representations  of  another  against 
whom  he  has  a  legal  claim.  Palmer  t.  Mein- 
ers,  17  Kan.  478,  483;  Hubbell  v.  South  Hutch- 
inson, 64  Kan.  645,  68  Fac.  52. 

Next  as  to  tbe  measure  of  damages:  We 
think  that  matter  was  concluded  between  tbe 
parties  In  their  original  contract  Nor  is  it 
necessary  to  indulge  in  refinements  as  to 
whether  this  was  an  executory  or  executed 
contract  Fart  of  the  contract  was  executed 
when  plaintiff  paid  his  money  and  received 
his  shares  of  stock.  A  further  consideration 
for  bis  money  was  defendants'  promise  to  buy 
back  the  shares  at  the  same  price  plu^  8  per 
cent  interest  on  January  23,  1911,  If  plaintiff 
desired  to  resell.  Counsel  for  appellants  say: 
"It  Is  a  game  at  which  he  cannot  lose,  and 
the  defendants  h^ve  no  chance  to  win."  But 
the  defendants  made  their  own  bargain,  and 
it  was  not  a  contract  against  pubUc  policy; 
nor  is  it  easy  to  discern  why  It  should  not  be 
enforced  according  to  its  terms.  36  Cyc.  625. 
Why  should  plaintiff  be  called  upon  to  find 
a  market  to  sell  his  shares,  and  assume  the 
burden  of  Justifying  the  fairness,  and  dili- 
gence of  the  sale,  and  be  Umited  in  his  re- 
covery to  the  difference  between  that  selling 
price  and  the  face  of  his  contract?  If  the 
delay  was  occasioned  by  plaintiff's  fault,  and 
not  through  forbearance  Induced  by  defend- 
ants, that  rule  might  be  proper ;  but  even  in 
such  a  case  tbe  existence  of  a  market  and  a 
market  value  of  his  shares  would  have  to  be 
presumed. 

In  Campbell  t.  Woods,  122  Mo.  App.  719, 
99  S.  W.  468,  it  was  said : 

"W.  agreed  to  take  from  C.  at  a  certain  time 
certain  stock  at  an  agreed  price.     At  the  time 
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G.  tendered  the  stock  and  demanded  the  price, 
W.  refused  to  accept  the  stock  or  pay  the  price. 
Held,  the  measure  of  damages  was  the  contract 
price,  and  not  the  difference  between  the  mar- 
ket value  and  the  contract  pricei"    Syllabus. 

In  the  opinion  it  was  said : 

"It  is  true  that  the  rule  amounts,  practically, 
to  specific  performance  of  contracts.  But  that 
is  no  argument  against  its  utility  or  propriety, 
but,  on  the  contrary,  the  best  of  reasons  for  its 
enforcement.  The  nearer  the  rules  of  law  can 
be  made  to  conform  to  those  of  equity  the  more 
effective  and  just  will  be  the  judgments  of  the 
courts.  Can  there  be  any  good  reason  assign- 
ed why  the  plaintiff's  damages  should  not  be  as- 
sessed at  the  value  fixed  by  the  contract?  He 
comes  into  court  with  the  capital  stock  and  ten- 
ders it  to  the  vendee  and  asks  for  the  purchase 
price — no  more,  no  leas.  His  demand  is  re- 
fused by  the  vendee  on  the  ground  that  the 
weight  of  authority  gives  liim  only  the  difference 
between  ,the  contract  price  and  what  it  would 
sell  for  on  the  market  Should  he  accept  such 
as  the  law,  he  must  go  upon  the  market  and 
sell  the  stock,  and  then  sue  for  the  difference. 
After  the  trouble  and  expense  of  selling  the 
property,  it  devolves  upon  him  to  show,  not 
what  he  realized  on  the  resale,  but  what  was 
the  reasonable  market  value  of  the  property, 
which  a  jury  might  conclude  was  more  than 
what  he,  in  fact,  realized.  And,  as  said  In 
Crown  Vinegar  &  Spice  Co.  v.  Wehrs,  supra, 
59  Mo.  App.  493,  the  rule  also  protects  the 
vendee  in  all  his  rights  under  the  contract.  It 
is  safe  to  say  that,  where  a  vendee  is  so  situ- 
ated that  he  is  in  a  condition  to  fully  comply 
with  his  contract  by  a  tender  to  the  vendee  of 
the  property  sold,  and  does  so,  and  demands  the 
purchase  price,  the  contract  may  be  said  to  have 
been  executed,  and  he  is  entitled  to  recover 
the  contract  price  of  the  property,  upon  the 
refusal  of  the  vendee  to  accept  and  bay  for  the 
same.  And  such  is  this  case."  122  Mo.  App. 
725,  726,  99  S.  W.  470. 

Helliwell  on  Stock  and  Stockholders  states 

both  sides  of  the  rule : 

"As  indicated  heretofore,  although  specific  per- 
formance of  a  contract  of  purchase  and  sale  of 
shares  will  not,  in  certain  cases,  be  decreed,  an 
action  for  damages  may  nevertheless  lie  against 
the  party  failing  to  penorm  his  part  of  the  con- 
tract   When  the  fiUure  to  perfonn  ia  on  the 


part  of  the  vendor,  the  measure  of  damages  will 
be  the  difference  between  the  contract  price  and 
the  market  price  of  the  stock  at  the  time  and 
place  of  delivery.  •  •  •  When  the  failure  to 
perfonn  is  on  the  part  of  the  vendee,  the  ven- 
dor may  sell,  and  hold  the  vendee  for  the  dif- 
ference between  the  amount  received  and  the 
contract  price;  or,  if  he  elect  not  to  sell,' he 
may  recover  from  the  vendee  the  difference  be- 
tween the  contract  price  and  the  market  value 
at  the  time  when  the  stock  was  to  be  delivered 
and  the  demand  was  made.  It  has  been  held 
also  that  where  the  vendee  refuses  to  accept 
the  stock  and  pay  therefor  upon  proper  tender, 
the  amount  of  the  damages  may  be  the  entire 
contract  price." 

A  question  Is  raised  as  to  tbe  sufiSciency 
of  the  tender.  A  tender  may  be  Implied,  ot 
it  may  be  waived.  A  tender  might  fairly  be 
implied  in  plaintUTs  original  communication 
to  defendants  announcing  his  election  to  sell 
his  shares.  It  is  not  even  Intimated  that  the 
shares  wonld  not  be  forthcoming  on  payment 
therefor.  A  tender  was  made  near  tbe  close 
of  the  first  extension  of  time  sought  and  ob- 
tained by  defendants.  Tenders  saflScient 
were  made  at  other  times,  Including  that 
made  by  bringing  the  shares  into  court. 

In  Acme  Food  Co.  v.  Older,  64  W.  Va.  255, 
61  S.  E.  235.  17  L.  R.  A.  (N.  S.)  807.  It  was 
said: 

"There  may  be  an  executed  contract  passing 
title  without  delivery  of  possession,  as  in  the 
case  of  the  retention  of  a  seller's  lien.  There 
a  count  for  goods  sold  and  delivered  could  not 
be  maintained,  but  one  for  goods  bargained  and 
sold  could  he,  for  the  contract  is  complete,  sod 
the  seller  entitled  to  recover  tbe  price,  although 
the  goods  have  not  been  delivered.  It  ia  an 
executed  contract  Buskirk  Bros.  v.  Peck,  67 
W.  Va.  360  [50  S.  E.  432].  See,  also,  Simmons 
V.  Swift,  5  B.  &  C.  857;  Rhode  v.  Tbwaite, 
6  B.  &  C.  388:  Atkinson  v.  Bell.  8  B.  &  C. 
277."     64  W.  Va.  257,  258,  61  S.  B.  2381 

See,  also,  Grant  t.  Pendery,  15  Kan.  236; 
Piazzek  t.  Hatman,  79  Kan.  855,  98  Pac.  771 ; 
35  Cyc.  631. 

The  Judgment  is  affirmed.  All  the  Justioea 
concurring. 
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(94  Kan.  T49) 

FARNSWORTH  t.  BURDICK  et  «L 
(No.  19186.) 

(Supreme  Coart'ol  Kansas.     April  10,  1915.) 

fSi/tlahvt  by  the  Oiturt.) 

Biixs    AND    Notes    ®=9267,    330— "Iwdorsk- 
mknt"— "Holder  in  Due  Coubse." 

Under  tbe  Negotiable  Instruments  Law 
(sections  5247-5446,  Gen.  St.  1909),  a  writing 
in  these  words,  "I  here  by  assine  this  note  over 
to  E.  H.  Farnsworth  this  the  Nov.  1st,  1910," 
signed  b;  the  payee,  on  the  back  of  a  negotia- 
ble promissory  note,  complete  and  regular  on 
its  face,  accompanied  by  delivery  to  the  person 
named  in  the  writing,  is  an  indorsement  of  tbe 
note;  and  one  who  tolces  the  note  in  good  faith, 
for  value,  before  it  is  due,  without  notice  that 
it  had  been  previously  dishonored,  and  who,  at 
the  time  he  takes  it,  has  no  notice  of  any  in- 
firmity in  the  note  or  defect  in  the  title  of  the 
person  negotiating  it,  becomes  the  holder  there- 
of in  due  course,  and  holds  it  free  from  any  de- 
fect of  title  of  the  payee,  and  free  from  defenses 
available  to  the  maker  against  the  payee,  and 
may  enforce  payment  of  the  note  for  tbe  full 
amount  thereof,  against  the  maker. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ff  620,  629,  794-804;  Dec. 
Dig.  ^s>2e7,  380. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Indorse.] 

Appeal  from  District  Court,  Allen  County. 

Action  by  E.  H.  Farnsworth  against  Wil- 
liam S.  Burdick  and  others.  From  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Ewing,  Gard  ft  Card,  of  lola,  for  appel- 
lants. Bennett  &  Cullison,  of  lola,  for  ap- 
pellee. 

MARSHALL,  J.  This  is  an  action  to  re- 
cover on  a  promissory  note.  Judgment  was 
rendered  tq  favor  of  tbe  plaintiff.  The  de- 
fendants appeal. 

The  defendants,  Wm.  S.  Burdick  and  A  M. 
Ewing,  in  consideration  for  a  tract  of  land  in 
Mercer  county.  Mo.,  gave  a  stock  of  goods  In 
lola,  B^n.,  a  negotiable  promissory  note  for 
tbe  sum  of  $500,  signed  by  all  tbe  defend- 
ants, and  assumed  an  Incumbrance  on  the 
land  for  tbe  sum  of  $890.  The  trade  was 
made  with,  and  tbe  note  given  to,  J.  A. 
Wheeler,  who  negotiated  tbe  note  to  tUe 
plaintiff  by  writing  on  the  back  thereof,  "I 
here  by  assine  this  note  over  to  E.  H.  Farns- 
worth this  the  Not.  1st,  1910,"  signed  it,  and 
delivered  it  to  tbe  plaintiff.  Tbe  plaintiff 
became  the  holder  of  tbe  note  before  It  was 
dne,  without  any  notice  that  it  bad  been 
previously  dishonored.  He  took  it  In  good 
faith,  and  for  value.  At  tbe  time  it  was 
negotiated  to  blm,  be  bad  no  notice  of  any 
inflrmlty  In  the  note  or  defect  in  the  title 
of  J.  A.  Wheeler.  Tbe  note  Is  complete  and 
regular  on  Its  face.  The  defense  is  failure  of 
consideration  for  the  note.  Is  this  defense 
good? 

Prior  to  the  passage  of  the  Negotiable  In- 
struments Law  (sections  6247-6446,  (Sen. 
Stat  1909),  this  court,  in  Hatch  v.  Barrett, 
34  Kan.  223,  8  Pac.  129,  said: 


"A  writing  upon  the  back  of  a  promissory 
note,  transferred  before  maturity,  in  these 
words :  'State  of  Arkansas,  County  of  Washing- 
ton—ss.:  I,  James  C.  Rogers,  do  hereby  assign 
the  within  note  to  CHiarles  B.  Hatch,  of  Osage 
county,  Kansas.  Said  assignment  is  made  with- 
out recourse  on  me,  either  in  law  or  equity. 
J.  C.  Rogers.  Signed  in  the  presence  of  H.  F. 
Raymond,  clerk  county  court,  Wasbio^ton  coun- 
ty, Arkansas'— is  not  an  indorsement  in  a  com- 
mercial sense,  and  will  not  cut  off  the  defenses 
of  the  maker."    (Syl.) 

This  principle  was  followed  in  McCrum  v. 
Corby,  11  Kan.  464;  Hadden  v.  Rodkey,  17 
Kan.  429;  Brlggs  v.  Latham,  36  Kan.  255, 
13  Pac.  393,  69  Am.  Rep.  540.  At  tbe  time 
these  decisions  were  rendered,  the  weight  of 
authority  in  this  country  was  that  such  a 
writing  on  the  back  of  a  note  was  an  in- 
dorsement, which  cut  off  tbe  equities  and  de- 
fenses of  the  maker,  available  against  tbe 
payee. 

The  Negotiable  Instruments  Law  reduces 
to  a  certainty  many  things  that  prior  to  that 
date  were  in  confusion.  This  law  contains 
several  definitions.  One  is  that  "'delivery' 
means  transfer  of  possession,  actual  or  con- 
structive, from  one  person  to  another."  An- 
other is,  "  'bolder*  means  tbe  pajree  or  in- 
dorsee of  a  bill  or  note,  who  is  In  possession 
of  it,  or  the  bearer  thereof."  SHU  another 
is,  "  'indorsement'  means  an  indorsement 
completed  by  delivery."  Section  6248,  Gen. 
Stat  1909. 

Section  5283  reads  in  part: 

"An  instrument  is  negotiated  when  it  is 
transferred  from  one  person  to  another  in  such 
manner  as  to  constitute  the  transferee  tbe  hold- 
er thereof." 

The  note  sued  on  was  negotiated  within 
tbe  meaning  of  this  section.  It  was  trans- 
ferred from  Wheeler  to  Farnsworth,  and  be 
became  the  holder  thereof. 

Section  5284  reads: 

"The  indorsement  must  be  written  on  the 
instrument  itself  or  upon  a  paper  attached 
thereto.  The  signature  of  the  indorser,  without 
additional  words,  is  a  sufficient  indorsement." 

This  Indorsement,  if  it  is  an  indorsement 
was  written  on  the  note  Itself. 

Other  sections  of  tbe  statute  are  as  fol- 
lows: 

"Sec.  5286.  An  indorsement  mav  be  either 
special  or  in  blank:  and  it  may  also  t>e  either 
restrictive  or  qualified,  or  conditional. 

"Sec.  5287.  A  special  indorsement  specifies 
tbe  person  to  whcon  or  to  whose  order  the  in- 
stniment  is  to  be  payable ;  and  the  indorsement 
of  such  indorsee  is  necessary,  to  ttie  further  ne- 
gotiation of  the  instrument  An  indorsement 
in  blank  specifies  no  indorsee,  and  an  instru- 
ment BO  indorsed  is  payable  to  bearer,  and  may 
be   negotiated   by   delivery.'' 

"Sec.  6289.  An  indorsement  is  restrictive 
which  either:  (1)  Pn^ibits  the  further  negotia- 
tion of  the  instrument;  or  (2)  constitutes  the 
indorsee  the  agent  of  the  indorser ;  or  (3)  vests 
the  title  in  the  indorsee  in  trust  for  or  to  the 
use  of  some  other  person ;  but  the  mere  ab- 
sence of  words  implying  power  to  negotiate 
does  not  make  an  indorsement  restrictive. 

"Sec.  6290.  A  restrictive  indorsement  con- 
fers upon  the  indorsee  the  right:  (1)  To  re- 
ceive payment  of  the  instrument;    (2)  to  bring 
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any  action  thereon  that  the  indorser  coald 
bring;  (3)  to  transfer  his  rights  as  such  in- 
dorsee, where  the  form  of  the  indorsement  au- 
thorizes him  to  do  so;  but  all  subsequent  In- 
dorsees acquire  only  the  title  of  the  first  in- 
dorsee under  the  restrictive  indorsement. 

"Sec.  6291.  A  qualified  indorsement  consti- 
tutes the  indorser  a  mere  assignor  of  the  title 
to  the  instrument  It  may  be  made  by  adding 
to  the  indorser's  signature  the  words  'without 
recourse,'  or  any  words  of  similar  import.  Such 
an  indorsement  does  not  impair  the  negotiable 
character  of  the  instrument" 

The  Indorsement  in  this  case  Is  special,  In 
that  It  spedfles  the  person  to  whom  the  note 
Is  made  payable.  It  Is  absolute  and  nnre- 
strlctlve.  It  Is  not  a  qualified  Indorsement, 
onlesa  the  use  of  the  word  "asalgn"  makes  It 
a  qualified  Indorsement.  It  is  not  a  condi- 
tional Indorsement 

Section  5305  Is: 

"A  bolder  in  dne  course  la  a  holder  who  haa 
taken  the  instrument  under  the  following  con- 
ditions: (1)  That  it  is  complete  and  regular 
upon  its  face;  (2)  that  he  became  the  holder 
of  it  before  it  was  overdue,  and  without  notice 
that  it  bad  been  previously  dishonored,  if  such 
was  the  fact;  (3)  that  he  took  it  in  good  faith 
and  for  value;  (4)  that  at  the  time  it  was  ne- 
gotiated to  him  he  bad  no  notice  of  any  in- 
firmity in  the  instrument  or  defect  in  the  title 
of  the  person  negotiating  it" 

"Sec.  6310.  A  bolder  in  dne  course  holds  the 
instrument  free  from  any  defect  of  title  of  prior 
parties  and  free  from  defenses  available  to  pri- 
or i>arties  among  themselves,  and  may  enforce 
.  payment  or  (of)  the  instrument  for  the  full 
amount  thereof  against  all  parties  liable  there- 
on." 

If  this  note  1b  complete  and  regular  upon 
its  face.  If  Famawortta  became  the  holder  of 
It  before  it  was  overdue  and  without  notice 
that  It  had  been  dishonored  (there  is  no  evi- 
dence to  show  that  It  was  dishonored),  tf  he 
took  It  In  good  faith,  and  for  value,  If  at  the 
time  it  was  negotiated  to  him  he  had  no  no- 
tice of  any  infirmity  in  the  Instrument  or  de- 
fect in  the  title  of  J.  A.  Wheeler,  then  he 
became  the  holder  thereof  In  due  course,  and 
took  the  note  free  from  any  such  defect,  and 
free  from  defenses  available  to  these  defend- 
ants against  J.  A.  Wheeler,  and  may  enforce 
payment  for  the  full  amount  of  the  note,  un- 
der the  statute; 

Section  6316  reads: 

"A  person  placing  his  signature  upon  an  in- 
strument otherwise  than  as  maker,  drawer  or 
acceptor  is  deemed  to  be  an  indorser,  unless  he 
clearly  indicates  by  appropriate  words  his  in- 
tention to  be  bound  in  some  other  capacity." 

When  Wheeler  placed  his  name  on  this 
note,  he  did  not  do  it  as  maker,  drawer,  or 
acceptor,  and  is  therefore  deemed  to  be  an 
indorser,  unless  the  word  "assign,"  used  by 
him,  indicates  "his  intention  to  be  bound  in 
some  other  capacity."    The  authorities  seem 


to  be  in  utter  and  hopeless  confusion  con- 
cerning the  effect  of  the  transfer  of  a  nego- 
tiable instrument  by  words  like  those  used 
here.  This  confusion  existed  prior  to  the 
passage  of  the  uniform  Negotiable  Instru- 
ments Law,  and  still  exists.  The  weight  of 
authority  was,  and  is,  that  this  is  a  com- 
mercial Indorsement  We  are  of  tlie  opinion 
that  the  "assignment"  of  this  note  is  an  in- 
dorsement thereof,  under  the  Negotiable  In- 
struments Law;  that  Fams worth  Is  a  holder 
In  dne  course;  and  that  the  makers  of  the 
note  cannot  set  np  the  defenses  against  tlie 
note  that  could  have  been  set  up  against  it 
In  the  bands  of  Wheeler.  This  disposes  of 
the  case,  and  compels  an  affirmance  of  tlie 
Judgment 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(M  Kan.  TIT) 

In  n  liANGLOSS.    (No.  18897.)  t 
(Supreme  Court  of  Kansas.     April  10,  1915.) 

Appeal  from  District  Court,  Washington 
County. 

In  the  matter  of  the  alleged  insanity  of  B.  J. 
Langlosa.    Appeal  dismissed. 

John  F.  Hanson,  of  Llndsborg,  for  appellant 
S.  N.  Hawkes,  Asst  Atty.  Gen.,  S.  H.  Hamilton, 
of  Clifton,  and  A.  J.  Freeborn,  of  Washington, 
Kan.,  for  the  Su.te. 

PER  CURIAM.  It  appearing  that  no  one 
has  been  authorized  to  prosecute  an  appeal  from 
the  judgment  roidered  in  this  action,  and  fur- 
ther that  the  party  against  whom  the  judgment 
was  rendered  does  not  desire  to  prosecute  the 
appeal  that  was  taken,  it  will  b«  dismissed. 

DAWSON,  J.,  not  sitting. 


(S6  Kan.  13t) 
BROWN   T.   HAMMERSCHMIDT. 
(No.  19389.) 
(Supreme  Court  of  Kansas.     April  10,  1915J 

Appeal  from  District  Court,  Riley  Chanty. 

Action  between  J.  O.  Brown  and  J.  W.  Ham- 
merscbmidt  BYom  a  judgment  for  the  latter, 
the  former  appeals.    Affirmed. 

O.  B.  Daughters,  of  Manhattan,  (or  appel* 
lant.  Alvin  R.  Springer,  of  Manliattan.  for 
appellee. 

PER  CURIAM.  This  case  involves  none  but 
elementary  principles  of  the  law  relating  to 
actions  for  damages  for  assault  and  battery. 
Certain  expressions  used  in  the  UiBtractioDS  are 
criticized,  and  complaint  is  made  of  an  sward 
of  punitive  damages.  CJonaidered  as  a  whole, 
the  instructions  were  not  misleading,  confusing, 
or  otherwise  prejudicially  erroneous.  The  evi- 
dence warranted  an  allowance  of  punitive  dam- 
ages, and  the  sum  awarded  was  not  excessive. 

The  Judgment  «(  the  district  court  is  af- 
firmed. 


tRehaaring  dnilad  Mar  U,  UIS. 
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STATE  y.  WILLIAMS.    (No.  1244a) 

(Supreme  Court  of  Washington.    April  22, 
1915.) 

L  Rapx  «=a51— Rksistarob— SumciXNCT  or 

Evidence. 

In  a  prosecution  for  an  assault  with  intent 
to  rape,  evidence  held  sufficient  to  show  that 
the  prosecuting  witness  resisted  with  such  force 
as  to  show  a  want  of  consent  upon  her  part. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent. 
Dig.  IS  71-77 ;   Dec.  Dig.  «s>51.1 

2.  Rape  9=951— Sufficikmct  op  Evidxnce— 
Reultion  of  Pekbon  Assaulted. 

In  such  prosecution,  evidence  held  to  show 
that  the  prosecuting  witness  waa  not  defend- 
ant's wife.' 

[E^  Note. — VoT  other  cases,  see  Rape,  Cent. 
Djg.  H  71-77;  Dec.  Dig.  «=»61.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  B.  Humphries, 
Judge. 

George  Williams  was  convicted  of  assault 
in  the  second  degree,  and  he  appeals.  Af- 
firmed. 

Howard  O.  Durk,  of  Seattle,  for  appellant 
John  r.  Murphy  and  Crawford  B.  White, 
both  of  Seattle,  for  respondent 

CROW,  J.  The  defendant  George  Wil- 
liams, has  appealed  from  a  Judgment  and 
sentence  entered  upon  the  verdict  of  a  Jury 
convicting  him  of  the  crime  of  assault  In 
the  second  degree.  The  Information  charges 
that: 

"He,  said  George  Williams,  in  the  county  of 
King,  state  of  Washington,  on  the  21st  day  of 
March,  1914,  did  then  and  there  willfully,  un- 
lawfully, and  feloniously  make  an  assault  upon 
the  person  of  one  OliTe  Jacobsen,  a  female  per- 
son, with  intent  then  and  there  to  commit  a 
felony,  to  wit  lape,  upon  said  Olive  Jacobsen." 

The  <nily  question  raised  by  the  assign- 
ments of  error  is  that  the  evidence  was  not 
SDffldent  to  snstain  the  verdict  The  above 
excerpt  quoted  from  the  information  clearly 
seta  forth  the  charge.  In  a  case  of  this  char- 
acter no  good  purpose  would  l>e  served  in 
stating  the  evidence  In  detail. 

[1]  Appellant's  principal  contention  is  that 
It  is  not  sntBdent  to  show  that  the  prosecut- 
ing witness  resisted  Ms  assault  with  such 
force  as  to  show  a  want  of  consent  upon  her 
part  She  testified  that  She  fought  him  as 
mncb  as  she  was  able;  that  she  is  afflicted 
with  heart  trouble,  which  prevented  further 
resliitance  on  her  part  The  evidence  fur- 
ther shows  that  within  an  hour  after  the 
assault  slie  complained  to  two  witnesses,  one 
of  whom  was  a  policeman,  and  that  appel- 
lant was  arrested  within  a  day  or  two  and 
charged  with  the  crime. 

[2]  Another  point  raised  is  that  the  evi- 
dence falls  to  show  that  the  prosecuting  wit- 
ness was  not  appellant's  wife.  The  undis- 
puted evidence  shows  that  he  had  met  her 
only  a  few  times  within  a  period  of  a  few 
days  preceding  the'  assault  that  he  did  not 
know  her  name,  and  that  he  and  she  were 


scarcely  aoqnalnted.  He  himself  testified 
that  he  was  a  married  man ;  that  his  wife 
was  In  the  courtroom  at  the  time  of  the 
trial,  it  being  manifest  that  the  person  to 
whom  he  referred  as  his  wife  was  not  the 
prosecuting  witness.  The  prosecuting  wit- 
ness was  not  his  wife,  and  the  Jury  was  Jus- 
tified in  so  finding. 

No  assignments  of  error  are  made  npon 
the  admission  or  rejection  of  evidence,  nor 
upon  the  instructions  given  or  refused.  The 
evidence  is  clearly  sufildent  to  sustain  the 
verdict,  and  the  Judgment  is  affirmed. 

MORRIS,  0.  J.,  and  ELLIS,  MAIN,  and 
FULLERTON,  JJ.,  concur. 

(gS  Wash.  133) 

PACIFIC  COAST  C0NDE9ISBD  MILK  CO. 
V.  PRXB  &  CO.     (No.  1207a) 


(Supreme    Court   of    Washington. 
1916.) 


April    17, 


1.  Tbadx-Marks  and  Tbadk-Nauxs  «=970  — 
Dnfaib  Competition  —  Right  to  Pbotko- 

TION. 

Irrespective   of  technical  trade-marks  the  - 
first  user  of  a  distinctive  dress  of  goods  is  en- 
titled to  protection  against  another's  use  of  a 
similar  dress  or  name  ui  unfair  competition. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  {  81;  Dec.  Dig. 
«=»70.] 

2.  Tbadb-Mabks  and  Tbaok-Nakks  4=967'— 
Unfair  Compbiition  —  Ikitation  in  Gen- 
ksau 

The  doctrine  of  unfair  competition  rests  up- 
on the  principle  that  no  dealer  or  manufacturer 
has  the  right  by  any  name,  mark,  sign,  label, 
dress,  or  other  artifice,  to  represent  to  the  pul>- 
lic  that  the  goods  sold  by  him  are  those  manu- 
factured or  produced  by  another,  and  so  pass  off 
his  goods  for  those  of  such  other  to  the  latter's 
injury,  and  on  the  prevention  of  fraud  by  the 
confusion  of  thingt  through  use  of  a  label  or 
dress  which  by  another's  use  has  come  to  con- 
note a  pariictUar  thino.  The  resemblance  which 
woifld  deceive  an  expert  or  very  cautious  pur- 
chaser may  give  a  right  of  action,  while  one 
which  would  deceive  only  an  indifferent  or  care- 
less purchaser  gives  no  right  of  action. 

[BM.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  f  78;  Dec.  Dig. 
«=»67.] 

8.  Tbadb-Mabks  and  Tbade-Naioes  «=s>70  — 
Unfaib  CJoiiPETinoN  —  Imitation  —  Labels 
and  Colobs. 

Plaintiff  manufactured  and  marketed  a 
"Carnation"  brand  of  evaporated  milk,  and  on 
its  containers  used  a  label  covering  practically 
the  entire  surface,  with  equal  horizontal  bands 
of  red  and  white,  the  red  above  and  the  white  be- 
low, in  the  middle  of  which  was  a  group  of  car- 
nations, two  red  on  a  white  background,  and  one 
pink  on  a  red  background,  with  the  word  "Car- 
nation" in  prominent  script  in  white  on  the  red 
background,  running  in  a  straight  line  above  the 
flowers,  and  the  word  "Brand'  immediately  un- 
der in  small  green  letters,  such  characteristic 
and  words  being  flanked  on  either  side  by  a 
torch,  one  half  in  red  extending  into  the  white 
band,  and  the  other  half  in  white  extending 
into  the  red  band,  and  across  the  top  of  the  label 
in  the  red  band  was  a  row  of  white  flenn-de-li* 
and  along  the  bottom  in  the  white  band  a  similar 
row  in  green.     Defendant  who,  for .  more  than 
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18  yMira,  bad  used  the  name  "Wild  Rose"  on 
lard  and  other  articles  of  its  brand,  put  on  the 
market  a  lower  priced  milk  in  containers  having 
a  label  of  the  same  size,  shape,  and  color,  with 
the  red  band  below  and  the  white  above,  revers- 
ing plaintiff's  color  scheme,  with  a  cluster  of 
three  wild  roses  as  the  central  figure,  the  stems 
in  white  and  green  re.sting  on  a  red  background 
and  the  pink  on  a  white  background,  with  the 
words  "Wild  Rose"  in  red  letters  arching  the 
group,  and  the  word  "Brand"  in  green  immedi- 
ately below,  with  two  apright  scepters,  one-half 
in  the  white  background  and  one-half  in  the 
red  background,  flanking  the  entire  figure,  and 
with  the  bottom  of  the  red  band  bordered  with 
alternating  long  dashes  and  round  white  dots. 
There  was  evidence  that  the  usual  color  com- 
binations on  milk  containers  were  white  and  red 
or  white  and  blue ;  that  the  attractive  combi- 
nations were  very  few;  that  defendant  bad 
intended  to  make  its  label  distinctive  and  ns  dif- 
ferent as  possible;  and  that  there  had  been  no 
actual  deception  of  purchasers.  Held,  that 
there  was  no  such  unfair  competition  as  en- 
titled plaintiff  to  injunction. 

[Ed.  Note.— For  other  cases,  see  TratJe-Marks 
and  Trttde-r<ames,  Cent.  Dig.  |  81;  Dec  Dig. 
«=s>70.J 

4.  Tbade-Marks  and  Tbade-Naues  €=395— 
Unfair  Competition  —  Imitation— Decep- 
tion OF  Public. 

Where  simulation  is  not  only  so  plain  as  to 
show  an  indisputable  intention  to  deceive,  and 
is  obviously  calculated  to  deceive,  injunction 
may  issue  without  evidence  of  specific  in- 
stances of  actual  deception ;  it  is  not  enough 
that  there  may  be  a  possibility  of  deception, 
but  the  offending  label  must  be  such  that  it  is 
likely  to  deceive  and  confuse  persons  of  ordi- 
nary intelligence  and  caution,  and  it  is  not  nec- 
essary to  show  that  persons  have  been  de- 
ceived though  proof  that  there  was  no  actual  de- 
ception supports  the  contention  that  the  label 
was  not  likely  to  deceive. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  {  108;  Dec.  Dig. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;   R.  B.  Albertson,  Judge. 

Action  by  the  Pacific  Coast  Condensed  Milk 
Company  against  Frye  &  Co.  Judgment  for 
plaintiff,  and  defendant  appeals.     ReveEsed. 

Higglns  &  Hughes  and  Hyman  Zettler,  all 
of  Seattle,  for  appellant  Peters  ft  Powell, 
of  Seattle,  for  respondent 


ELLIS,  J.  This  is  an  action  to  enjoin,  as 
unfair  competition,  tbe  use  of  a  label  upon 
containers  of  condensed  milk.  The  plaintiff 
and  its  predecessor  have  for  about  15  years 
manufactured  and  marketed  its  "Carnation" 
brand  of  evaporated  milk,  using  a  label  of 
sufficient  length  and  width  to  practically  cov- 
er the  surface  of  tbe  can,  with  equal  hori- 
zontal bands  of  red  and  wbite,  the  red  above 
and  the  white  below.  In  tbe  middle  la  a 
group  of  three  carnation  flowers,  two  red 
resting  on  tbe  white  background  and  one  pink 
resting  on  the  red  background ;  with  tbe  word 
"Carnation"  in  prominent  cursive  script  in 
white  on  the  red  bacUground  running  in  a 
straight  line  above  the  flowers  and  tbe  word 
"Brand"  immediately  under  the  word  "Car- 
nation" in  small  green  letters.    Immediately 


under  tbe  group  of  carnations  in  small  red 
letters  are  the  words  "Sterilized  Evaporated," 
and  In  large  green  letters  the  word  "UUk," 
below  whlcb  in  small  red  letters  are  the 
words  "An  Unsweetened  Condeuaed  Milk." 
These  as  the  major  characteristics  are  plac- 
ed In  the  middle  of  the  label,  and  are  flanked 
on  either  side  by  a  torch,  one  half  in  red  ex- 
tending into  the  white  band,  and  the  other 
half  in  white  extending  Into  tbe  red  band. 
On  either  side  outside  of  these  torches  are 
groups  of  printed  matter  containing  a  guar- 
anty and  directions.  Across  the  top  of  tbe 
label  in  the  red  band  Is  a  row  of  white  con- 
ventional fleurs-de-lis,  and  along  the  bottom  In 
the  white  band  a  similar  row  in  green.  The 
defendant  Is  a  meat  packer,  and  also  operates 
a  group  of  retail  markets  in  tbe  state  of 
Washington  where  meats  and  otber  supplies 
are  sold.  For  more  than  18  years  it  bas  used 
tbe  name  "Wild  Rose,"  together  with  a  de- 
sign of  the  rose  in  one  form  or  another,  on 
various  articles  as  its  brand.  A  few  months 
before  the  commencement  of  this  action  It 
determined  to  enter  the  competitive  field  for 
the  selling  of  evaporated  milk,  and  adopted  a 
label  of  the  same  size,  shape,  and  color  as  that 
of  the  plaintiff,  with  the  red  band  below  and 
the  white  above  thus  reversing  the  plaintiff's 
color  scheme.  The  defendant's  central  figure 
Is  a  cluster  of  three  wild  roses,  tbe  steins  in 
white  and  green  resting  on  tbe  red  back- 
ground, the  flowers  pink  resting  upon  the 
white  background.  Above  the  group  of  flow-  j 
ers  are  the  words  "Wild  Rose"  in  prominent 
upright  Roman  letters,  red  in  color,  forming 
an  arch.  Immediately  beneath  it  appears  the  j 
word  "Brand"  in  green  letters.  Immediately 
beneath  tbe  group  of  roses  and  in  the  red 
background  appears  tbe  word  "Sterilized"  In 
small  white  letters,  and  Immediately  beneath 
that  the  word  "Milk"  In  prominent  white  let- 
ters. Flanking  tbe  entire  figure  on  either 
side,  instead  of  the  plaintiff's  torches,  appear 
two  upright  sceptera,  one  half  in  the  white 
background  and  tbe  otber  half  In  tbe  red 
background.  Outside  of  these  on  either  side 
appears  printed  matter  wholly  different  from 
that  similarly  placed  on  plaintiff's  labeL  Tbe 
defendant's  label  is  not  bordered  with  the 
fleurs-de-lis,  but  along  the  bottom  of  the  red  < 
band  it  is  bordered  with  alternating  long 
dashes  and  round  white  dots,  each  edged 
with  a  crescent  of  green.  The  case  was  tried  j 
on  afildavlts  and  certain  stipulated  facts. 
The  affidavits  on  behalf  of  tbe  plaintiff  were 
made  by  its  president  and  secretary.  The  j 
gist  of  that  of  tbe  president  is  as  follows: 

"Condensed  milk  is,  for  the  most  part  sold 
through  the  channels  of  the  grocery  trade,  whole-  | 
sale  and  retail  Prior  to  engaging  in  the  man-  i 
ufacture  of  condensed  milk  I  was  for  many  years 
engaged  in  the  retail  and  wholesale  grocery 
business,  and  am  familiar  -with  Uie  habits  ot 
retail  purchasers  in  the  matter  of  sdectioK  and 
indicating  goods  by  reference  to  distinctive  la- 
bels, ana  I  know  how  readily  confusion  and 
deception   in   trade  may   arise  from  similarity 
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of  labels  and  trade-marks.  I  haye  no  besita- 
tion  in  saying  that  the  Wild  Rose  label  as  de- 
scribed in  and  shown  by  the  exhibit  annexed  to 
the  complaint  herein  might  readily  deceive  the 
average  purchaser  at  retail,  and  could  easily  be 
used  by  dealers  in  palming  off  goods  so  labeled 
upon  incautious  and  illiterate  buyers  as  for 
Carnation  Milk.  The  injury  to  plaintiff's  busi- 
ness ia  intensified  by  the  reason  that  defend- 
ant's milk  is  much  inferior  in  quality  to  plain- 
tiff's product,  which  inferiority  will,  to  those 
users  not  noticing  that  they  are  not  getting 
plaintiff's  product,  result  in  leading  them  to 
think  that  plaintiff  ia  not  maintaining  the  stand- 
ard of  its  product  and  will  cease  to  buy  it." 

Tbe  affidavit  of  the  secretary  was  to  the 
effect  tbat  he  believed  the  allegations  of  the 
oomplaint  to  be  true.  The  affidavits  on  be- 
half of  the  defendant  were  those  of  its  pres- 
ident, secretary,  and  pnrchasing  agent,  to  the 
effect  that  the  name  "Wild  Rose,"  with  the 
design  of  a  rose  or  roses,  had  been  used  by 
the  defendant  and  Its  predecessor  for  more 
than  18  years,  especially  on  lard  of  the  high- 
est quality ;  that  after  careful  consideration 
In  seeking  for  a  label  which  would  be  ap- 
propriate for  condensed  milk,  they  found  the 
colors  theretofore  used  by  the  defendant, 
nd  and  black,  were  not  suitable  for  a  light 
product  such  as  milk,  that  the  color  combina- 
tions most  generally  used  on  condensed  milk 
or  similar  products  are  white  and  red  or 
white  and  blue;  that  the  probably  attractive 
combinations  are  very  few;  that  it  is  impos- 
sible to  secure  a  trade-mark  from  either  the 
state  or  the  federal  governments  upon  any  de- 
sign or  combination  of  colors  by  reason  of 
their  common  use;  that  any  attractive  de- 
sign or  combination  of  colors  would  be  certain 
to  present  {Mints  of  great  similarity  to  some 
other  label  already  In  use ;  that  affiants  con- 
sidered red  and  white  more  attractive  than 
blue  and  white,  and  made  their  design  there- 
fore as  distinctive  and  different  from  the 
plaintlff'B  and  other  manufacturer's  using  the 
same  combination  as  ingenuity  could  accom- 
lOlsb,  not  with  the  view  to  any  confusion,  but 
to  avoid  su<!h  confusion,  and  to  make  defend- 
ant's milk  under  its  well-known  Wild  Rose 
brand  as  distinctively  different  as  possible. 
There  were  also  affidavits  of  six  managers  of 
the  defendant's  retail  markets  in  the  state  of 
Washington  and  of  64  retail  grocers  and  gen- 
eral merchandise  dealers  throughout  the  state 
located  in  some  20  different  towns  and  cities, 
as  follows: 

"That  each  of  them  has  been  handling  Wild 
Roae  milk  for  periods  averaging  from  one  to 
six  months;  that  they  each  for  a  long  time 
past  also  handled  Carnation  milk ;  that  not  a 
single  one  of  affiants  has  ever  known  of  a  single 
instance  of  a  retail  purchaser  or  any  one  else 
who  was  deceived  by  any  simUarity  in  the  labels 
of  Wild  Rose  and  Carnation  brands,  or  who 
mistook  one  for  the  other,  or  who  was  confused 
into  baying  or  offering  to  buy  one  of  the  brands 
for  the  other;  that  the  Wild  Rose  and  Cama- 
tioa  labels  are  as  different  as  many  other  styles 
of  labels  on  independent  brands  of  goods;  that 
retail  purchasers  habitually  distinguish  between 
and  call  for  brands  of  canned  goods  they  want 
by  name ;  that  in  the  judgment  of  affiants 
there  ia  no  likelihood  ot  any  retail  purchaser's 


being   deceived    by   the  label  into   pnrdiasinf 
Wild  Rose  for  Carnation." 

There  is  also  an  affidavit  of  defendant's 
secretary  that  tbe  affidavits  al>ove  mentioned 
were  those  of  all  tbe  dealers  who  have  han- 
dled the  Wild  Rose  brand,  except  six  or  eight, 
who  were  absent  from  their  places  of  busi- 
ness when  called  upon,  or  were  located  at 
places  80  remote  that  they  could,  not  be 
reached  at  tbe  time  of  hearing.  The  stipu- 
lated facts  were  to  the  effect  that  the  de- 
fendant's Wild  Rose  label  mote  nearly  ap- 
proached the  plaintifTs  Carnation  label  than 
any  label  of  any  other  competitor  save  one, 
which  had  been  abandoned  at  plaintiff's  In- 
stance, that  defendant's  Wild  Rose  brand 
contained  on  the  average  about  6*/it  per 
cent,  of  butter  fat,  while  the  plaintiff's  Car- 
nation brand  contained  not  less  than  7Vi» 
per  cent  of  butter  fat,  and  that  the  Wild 
Rose  milk  has  usually  been  sold  on  the  mar- 
ket at  a  lower  price  than  the  Carnation  milk. 
The  court  entered  a  decree  enjoining  the  de- 
fendant from  using  the  Wild  Rose  label  or 
any  other  label  as  closely  resembling  the 
Carnation  labeL    The  defendant  appealed, 

[1]  Irrespective  of  technical  trade-marks, 
courts  have  long  recognized  the  right  of  tha 
first  user  of  a  distinctive  dress  of  goods  to 
protection  against  use  by  another  of  a  sim- 
ilar dress  or  name  in  unfair  competition. 

[2]  The  basic  principle  of  the  doctrine  of 
unfair  competition,  though  variously  express- 
ed, is  exceedingly  simple.  It  is  just  this — no 
dealer  or  manufacturer  has  the  right,  by  any 
name,  mark,  sign,  label,  dress,  or  other  arti- 
fice, to  represent  to  the  public  that  the  goods 
sold  by  him  are  those  manufactured  or  pro- 
duced by  another,  thus  passing  off  his  goods 
for  those  of  such  other  to  the  latter's  injury. 
Rathbone,  Sard  &  Co.  v.  Champion  Steel 
Range  Co.,  189  Fed.  26, 110  C.  C.  A.  596,  37  L. 
R.  A.  (N.  S.)  258;  Coats  ▼.  Merrick  Thread 
Co.,  149  U.  S.  662,  18  Sup.  Ct  966,  37  L.  Bd. 
847 ;  Sterling  Remedy  Co.  ▼.  Spermine  Med- 
ical Co.,  112  Fed.  1000,  50  0.  C.  A  657; 
Schmidt  V.  Brieg,  100  Cal.  672,  86  Pac.  623,  22 
L.  R.  A  790.  Innumerable  cases  stating  this 
principle  In  some  form  might  be  cited.  The 
whole  doctrine  rests  on  the  prevention  of 
fraud  by  the  confusion  of  thingt  through  use 
ot  a  label  or  dress  which  by  another's  use 
has  come  to  connote  a  partioular  thing. 
Perlberg  v.  Smith,  70  N.  J.  Eq.  638,  62  AtL 
442.  The  difficulty  in  such  cases  lies,  not  in 
determining  the  governing  principle,  that  is 
Invariable  and  runs  through  all  of  the  cases, 
but  in  applying  that  principle  to  the  facts  of 
a  given  case.  For  this  purpose  an  examina- 
tion of  a  multitude  of  decisions  leads  us  to 
the  conclusion  that  no  rule,  other  than  a 
very  broad  one,  can  be  stated.  A  resem- 
blance which  would  deceive  an  expert  or 
very  cautious  purchaser  may  still  give  a 
right  of  action,  but  a  resemblance  which 
would  decdve  only  an  indifferent  or  careless 
purchaser  gives  no  right  of  action.  The  true 
rule.  lies  between  these  extremes,  condemning 
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what  wonld  be  reasonably  ealcniated  to  de- 
ceive the  common  or  usual  purchaser  of  the 
given  article  when  ezerclalng  ordinary  care. 
Ab  said  In  Allen  B.  Wrlsley  Co.  v.  Iowa  Soap 
Co.,  122  Fed.  796,  788,  59  C  C.  A.  64,  66: 

"The  line  of  demarcation  between  acts  in- 
dicative of  a  lawful  and  of  an  unlawful  intent 
here  runs  wide  and  clear  between  those  which 
would  not  and  those  which  would  be  likely  to  in- 
duce the  common  puicfaaser,  when  exercising  or- 
dinary care,  to  bay  the  article  of  the  vendor  as 
the  product  or  property  of  his  competitor.  The 
duty  ia  imposed  upon  every  manufacturer  or 
vendor  to  so  distinguish  the  article  he  makes  or 
the  goods  he  sells  from  those  of  his  rival  that 
neither  its  name  nor  its  dress  will  probably  de- 
ceive the  public  or  mislead  the  common  buyer. 
He  is  not,  however,  required  to  insure  to  the 
negligent  or  the  indifferent  a  knowledge  of  the 
manufacture  or  the  ownership  of  the  articles  he 
presents.  Hie  competitor  has  no  better  right  to 
a  monopoly  of  the  trade  of  the  careless 
'and  indifferent  than  he  has.  Any  rule  of  law 
which  would  insure  it  to  either  would  foster  a 
competition  as  unfair  and  unjust  as  that  pro- 
moted by  the  sale  of  the  goods  of  one  manufac- 
turer aa  those  of  another.  One  who  so  names 
and  dresses  his  product  that  a  purchaser  who 
exercises  ordinary  care  to  ascertain  the  sources 
of  its  manufacture  can  readily  learn  that  fact 
by  a  reasonable  examination  of  the  boxes  or 
wrappers  that  cover  it  has  fairly  discharged  his 
duty  to  the  public  and  to  his  rivals,  and  is 
guiltless  of  that  deceit  which  is  an  indispensable 
element  of  unfair  competition." 

Even  In  trade-mark  cases  where  the  fact 
of  infringement  la  in  issue,  the  same  broad 
rule  applies.  We  find  it  nowhere  better  stat- 
ed than  by  Mr.  Justice  Clifford  In  McLean  v. 
Fleming,  96  V.  S.  245,  255  (24  L.  Ed.  828): 

"Colorable  imitation,  which  requires  careful 
inspection  to  distinguish  the  spurious  trade-mark 
from  the  genuine,  is  sufficient  to  maintain  the 
issue;  but  a  court  of  equity  vrill  not  interfere, 
when  ordinary  attention  by  the  purchaser  of  the 
article  would  enable  him  at  once  to  discriminate 
the  one  from  the  other.  Where  the  similarity 
is  sufficient  to  convey  a  false  impression  to  the 
public  mind,  and  is  of  a  character  to  mislead 
and  deceive  the  ordinary  purchaser  in  the  ex- 
ercise of  ordinary  care  and  caution  in  such  mat- 
ters, it  is  sufficient  to  give  the  injured  party  a 
right  to  redress,  if  he  has  been  guilty  of  bo 
laches." 

See,  also.  Coats  v.  Merrick  Thread  Co., 
supra ;  Bulte  v.  Igleheart  Bros.,  137  Fed.  492, 
70  C.  C.  A.  .76 ;  Hublnger  Bros.  Co.  v.  Eddy 
(C.  C.)  74  Fed.  551;  American  Tobacco  Co.  v. 
Globe  Tobacco  Co.  (C.  C.)  193  Fed.  1015. 

[3]  An  examinatibn  of  the  complaint  makes 
it  plain  that  the  gravamen  of  the  charge  in 
this  case  is  an  alleged  imitative  color  scheme. 
It  is  the  one  spedflc  feature  emphasized 
througUout  It  is  averred,  In  substance,  that 
the  appellai^t,  intending  to  imitate  the  re- 
spondent's label  and  to  take  unfair  advan- 
tage of  the  wide  reputation  of  respondent's 
label  and  product,  has  used  a  label  of  white 
and  red  parallel  stripes,  the  red  below  and 
the  white  above,  reversing  the  relative'  posi- 
tions of  the  stripes  as  nsed  by  respondent 
The  specific  points  of  resemblance  are  set 
out  as  follows: 

"(1)  In  the  two  bands,  one  red  and  the  other 
white,  of  uniform  width,  so  placed  upon  contain- 
ers that  the  upper  half  presents  one  color  and 


the  lower  half  the  other  eolor;  (2)  In  the  nnot- 
ber,  size,  arrangement,  and  relative  position  of 
the  several  parts  and  words  of  the  central  figure, 
and  in  the  colors  in  which  the  same  are  repre- 
sented; (3)  in  the  number  of  groups  or  para- 
|raphs  of  printed  matter  outside  of  the  central 
ngure,  and  in  their  position  with  relation  to  each 
other  and  to  the  central  figure;  (4)  in  the  use 
of  green  lettering  upon  Uie  white  band  and 
white  lettering  upon  the  red  band." 

It  Is  then  averred  that  this  resemblance, 
"and  especially  the  substantial  identity  ih 
color  scheme  and  arrangement  of  major  char- 
acters, causes  such  confusion  as  to  mislead 
the  ordinary  intending  purchaser."    That  the 
color  scheme  is  the  chief  offending  element  is 
further  emphasized  in  the  prayer  for  an  in- 
junction against  the  use  by  the  appellant  of 
"any  label  for  milk  of  any  kind  which  bears 
red  and  white  bands  such  as  shown  on  the 
foregoing  label."    An  examination  of  the  two 
labels  makes  it  evident  that  if  the  claim  of 
unfair  imitation  is  sustained  at  all.  It  mtist 
be  almost  entirely  upon  appellant^s  Qse  (ft 
the  red  and  white  colors.    The  names  "Wild 
Rose"  and  "Carnation"  neither  sound  alike 
nor  look  alike.    In  lettering,  the  two  names 
are  wholly  dissimilar.     Their  only  common 
point  is  that  both  are  names  of  flowers.   Tills 
can  hardly  constitute  an  actionable  resem- 
blance,  especially   since   the  appellant  had 
adopted  and  given  a  vogne  to  the  Wild  Boss 
as  a  brand  of  its  own  for  other  goods  long 
prior  to  the  adoption  of  the  name  "Carnation" 
by  the  respondent's  predecessor.    The  colors 
of  the  two  groups  of  flowers  are  as  dissim- 
ilar as  possible,  so  long  as  both  are  meant 
to  simulate  the  true  colors  of  the  respective 
flowers.     While  on  eaeb  side  of  the  central 
group  on  each  label  is  a  column  of  printed 
information,  the  wording  and  the  substance 
of  the  one  is  entirely  different  from  that  of 
the  other.    The  most  prominent  thing  in  this 
side  matter  of  appellant's  label  is  the  name 
"WUd  Rose  Brand  Sterilized  Milk"  and  "Frye 
&  Company."    In  that  of  reqiondent's  it  is 
respondent's  name,  "Pacific  Coast  Condensed 
Milk  Co."    The  two  really  distinguishing  fea- 
tures, the  name  of  the  brand  and  the  name  of 
the  owner,  neither  of  which  bears  the  slight- 
est resemblance  to  that  of  the  respondent,  are 
set  out  in  appellant's  label  more  prominently 
than  anything  else.    It  is  not  claimed  that 
the   words    "sterilized   milk"    ace   anything 
more  than  truly  descriptive  matter  Incapable 
of  exclusive  appropriation.   Similarity  in  col- 
ors and  general  arrangement  are  often  held 
material  factors  in  aiding  deceit,  but  in  a 
majority  of  the  adjudicated  cases  the  names 
used   in  connection   therewith  approach  an 
idem  sonans.     Enoch  Morgan's  Sons  Co.  v. 
Whlttier-Cobum  Co.  (C.  C.)  118  Fed.  657;  Mc- 
Lean v.  Fleming,  sppra;    Sterling  Remedy 
Co.  V.  Spermine  Medical  .Co.,  supra ;   Bauer 
&  Co.  V.  La  SociM6  Anonyme,  etc.,  120  Fed. 
74,  66  C.  C.  A.  480;   Drewry  &  Son  v.  Wood 
(C,  C.)  127  Fed.  887;   CarboUc  Soap  Co.  t. 
Thompson  (C.  C.)  26  Fed.  625;    Franek  v. 
Frank  Chicory  Co.  (a  GJ  86  Fed.  818;  Von 
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Mumm  y.  Wlttemaim  (C.  C.)  86  Fed.  966 ;  Cen- 
taur Co.  T.  Link,  62  N.  J.  Eq.  147,  49  AU.  828. 
Here,  however,  there  is  no  hint  of  idem 
Bonans  in  the  names.  The  names  being  whol- 
ly diiterent,  sounding  differently,  and  printed 
prominently  in  different  colors  and  type,  and 
the  symbols  being  different  with  no  marked 
resemblance  other  than  that  necessitated  by 
the  nature  of  the  flowers,  it  is  manifest  that 
but  for  the  appellant's  use  of  the  red  and 
white  bands  so  planslble  claim  of  nnfair  com- 
petition could  be  advanced.  But  similarity  In 
color  alone  la  not  sufficient  to  constitute  an 
infringement  The  primary  colors  are  few, 
and  as  the  evidence  shows  those  suitable  for 
light  products,  such  as  milk,  are  even  more 
limited.  To  allow  them  to  be  appropriated 
as  distinguishing  marks  would  foster  mo- 
nopoly by  foreclosing  the  use  by  others  of  any 
tasty  dress.  It  has  frequently  been  held  that 
as  a  rule,  subject  to  certain  exceptions  when 
used  in  connection  with  other  characteristics, 
a  color  cannot  be  monopolized  to  distinguish 
a  product. 

"The  primary  colore,  even  adding  black  and 
white,  are  but  few.  Ii  two  or  these  colora  can 
be  appropriated  for  one  brand  of  tipped  match- 
es, it  will  not  take  long  to  apropriate  the  rest. 
Thus,  by  appropriating  the  colors,  the  manu- 
facture of  tipped  matches  could  be  monopolized 
Dy  a  few  vigilant  concerns,  without  an;  patent 
whatever.  Indeed,  it  is  customary  for  a  large 
company  like  the  defendant  to  issue  many 
brands  of  matches,  with  heads  of  different  col- 
ors. It  is  now  making  tipped  matches,  if, 
by.  appropriating  two  colors  for  each  brand,  it 
coaid  monopolize  them,  it  would  aoon  take  all 
the  colors  not  in  use  by  the  complainant,  and 
thus  cover  the  entire  field  at  once.  For  these 
reasons,  we  think  the  court  below  was  in  error 
in  holding  that  the  complainant  had  appropriat- 
ed the  colors  of  red  and  blue  for  the  head  of  its 
tipped  matches."  Diamond  Match  CSo.  v.  Sag- 
inaw Match  Co.,  142  Fed.  727.  74  C.  0.  A.  69. 

See,  also,  Philadelphia  Novelty  Co.  ▼.  Rouss 
(G.  O.)  40  Fed.  685;  American  Tobacco  Cq.  v. 
Globe  Tobacco  Co.,  supra;  New  Orleans  Coffee 
Ca  Y.  American  Coffee  Co.,  124  La.  19,  49 
South.  730;  Fleischmann  v.  Starkey  (C.  C.) 
25  Fed.  127 ;  Davis  v.  Davis  (O.  C.)  27  Fed. 
490;  Newcomer  &  Lewis  v.  Scriven  Co.,  168 
Fed.  621,  94  C.  C.  A.  77;  Mumm  v.  Kirk  (C. 
C.)  40  Fed.  580;  Regensburg  &  Sons  v.  Juan 
F.  Portuondo  Cigar  Mfg.  Co.,  142  Fed.  160,  73 
C.  C.  A-  878;  Helm  v.  Lut«,  146  Pa.  692,  23 
Atl.  314;  Browne,  Trade-Marks  (2d  Ed.)  H 
271,  272. 

The  case  of  Nokes  v.  Mueller,  72  111.  App. 
431,  does  not  hold  to  the  contrary,  but  mere- 
ly emphasizes  the  exception.  In  that  case 
the  corresponding  parts  of  the  rival  milk  wag- 
ons were  painted  In  precisely  the  same  col- 
ors, and  other  characteristics,  such  as  a  pic- 
ture of  two  cows,  a  running  brook,  and  tlie 
inscriptions,  were  substantially  the  same. 
Moreover,  the  evidence  there  indicated  that 
■om»  {Arsons  were  actually  deceived. 

[4]  Undoubtedly  In  cases  where  simulation 
Is  not  only  so  plain  as  to  show  an  indisputa- 
ble Intention  to  deceive  and  Is  on  Its  face 


obviously  calculated  to  deceive,  InJuBddons 
have  been  and  should  be  issued  without  evi- 
dence of  specific  instances  of  actual  decep- 
tion. Von  Mumm  v.  Frash  (C.  C.)  56  Fed. 
830;  R.  Heinisch's  Sons  Co.  v.  Boker  (C.  C.) 
86  Fed.  765;  Lalance  &  Orosjean  Mfg.  Co.  v. 
National  Enameling  &  Stamping  Co.  (C.  C.) 
109  Fed.  817;  New  England  Awl  &  Needle 
Co.  V.  Marlborough  Awl  &  Needle  Co.,  168 
Mass.  154,  46  N.  E.  386,  60  Am.  St.  Rep.  377; 
Dtttton  &  Co.  y,  Cupples,  117  App.  Div.  172, 
102  N.  Y.  Supp.  309;  Boker  v.  Korkemas,  122 
App.  Div.  36,  106  N.  Y.  Supp.  004;  Drake 
Medicine  Co.  v.  Glessner,  68  Ohio  St  337,  67 
N.  B.  722 ;  Burnett  v.  Hahn  (C.  C.)  88  Fed. 
694;  Kostering  v.  Seattle  Brewing  ft  Malting 
Co.,  116  Fed.  620,  64  C.  a  A-  76. 

But  again  In  most  of  such  cases  there  Is 
found  an  Idem  sonans  in  name  in  addition 
to  color  and  arrangement  of  parts  on  the  la- 
bel or  a  close  imitation  in  other  particulars. 
We  have  been  cited  to  but  one  case,  where 
an  injunction  was  granted,  in  which  the  color 
and  arrangement  of  the  offending  label  was 
not  much  more  imitative  than  that  complained 
of  here,  but  in  that  case  the  color  and  type 
of  the  names  "Fairbanks"  and  "Buffalo"  were 
similar.  Fairbank  Co.  v.  Bell  Mfg.  Co.,  77 
Fed.  869,  23  C.  C.  A.  554.  In  that  case,  more- 
over, there  was  proof  of  si>eclflc  instances  of 
deception.  No  such  evidence  is  found  here. 
On  the  contrary,  some  64  retail  dealers  who 
handled  both  brands  of  condensed  milk  made 
affidavit  that  they  had  never  known  of  a 
single  instance  of  a  retail  purchaser  or  any 
one  else  being  deceived.  True,  these  dealers 
had  only  been  handling  the  Wild  Rose  brand 
from  one  to  six  months,  but  it  is  evident  that 
if  purchasers  were  ever  likely  to  be  deceived, 
it  would  be  at  the  start  rather  than  later 
when  the  new  brand  had  become  better  known. 
As  said  by>  the  Supreme  Court  of  Pennsyl- 
vania in  Heinz  v.  Lutz,  146  Pa.  692,  608,  23 
AtL  314.  815: 

"It  is  not  enough  that  there  may  be  a  pos- 
sibility of  deception.  The  offending  label  must 
be  such  that  it  is  likely  to  deceive  persons  of 
ordinary  intelligence.  It  is  not  necessary  to 
show  that  persons  have  been  deceived,  yet  the 
finding  of  the  master  that  no  one  has  been  de- 
ceived, although  defendant's  label  has  been  in 
use  for  some  Bme  in  the  same  vicinit][  as  that 
of  the  plaintifiTs,  is  certainly  stroog  evidence  in 
support  of  defendant's  allegation  that  their 
label  te  not  likely  to  deceive." 

See,  also,  Kann  v.  Diamond  Steel  Co.,  80 
Fed.  706,  32  C.  C.  A.  324. 

The  same  rule  also  prevails  In  England. 
London  General  Omnibus  Ca,  Ltd.,  v.  Lavell, 
1  Chan.  Div.  135 ;  Payton  ft  Co.  v.  Snelling, 
Lampard  &  Co.  (1901)  Appeal  Cases,  308. 

The  last  case  ci^ed  involved  competitive 
brands  of  coffee,  one  under  the  name  of 
"Royal  Coffee,"  and  the  other  under  the 
name  "Flag  Coffee,"  the  latter  contained  In 
canisters  with  labels  of  colors,  which  It  was 
claimed  were  calculated  to  deceive,  Iiord 
McNagbten  said: . 
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"In  the  B«xt  place,  it  la  perfectly  dear  tbat 
no  human  being  haa  been  deceived.  There  ia 
not  a  ainzle  instance  of  any  peraon  wishing  to 
buy  Royal  Coflfee  buying  Flag  Coffee,  instead 
through  any  mistake  of  any  aort.  Mr.  Warm- 
ington  accounted  for  that  by  saying,  'Oh,  we 
were  bound  to  institute  proceedings  at  the  earl- 
iest possible  moment,'  but  if  peraona  come  to 
the  court  under  an  apprefaenaion  of  that  sort, 
they  are  still  bound  to  make  out  their  case.  It 
will  not  do  to  say,  'We  were  frightened  by  what 
might  happen,  and  therefore,  you  must  atop  the 
thing  in  limine.' 

"Tne  third  thing  which  is  perfectly  clear  on 
the  evidence  ia  thia;  That  aa  regarda  the  plain- 
tiff'a  goods,  if  Uiey  have  acquired  a  title  and 
denomination  in  the  market,  the  only  title  and 
denomination  which  they  can  have  acquired  ia 
that  of  Royal  Coffee,  while  aa  regards  the  de- 
fendant'a  goods,  if  they  have  accjuired  or  shonld 
acquire  a  title  in  the  market,  it  ia  or  will  be 
the  title  of  Flag  Coffee." 

So  here  there  Is  no  evidence  that  a  single 
person  has  been  deceived,  and  It  seems  clear 
that  it  the  appellant's  goods  are  ever  to  gain 
a  title  in  the  market,  it  must  be  as  Wild 
Rose  milk,  and  It  wlU  not  and  cannot  be  as 
Carnation  milk.  While  there  Is  In  the  case 
before  ns  a  manifest  similarity  In  color 
scheme  and  grouping  which  could  not  be  the 
result  of  mere  coincidence,  bnt  evidences  a 
design  to  imitate  and  appropriate  respond- 
ent's taste  in  dress,  which  Is  not  to  be  com- 
mended and  may  be  Justly  characterized  as 
ethically  questionable,  the  differences  are  so 
many  and  so  prominent  as  to  negative  a  de- 
sign to  so  Imitate  as  to  deceive  by  confusing 
Identity  or  origin.  The  appellant's  label 
could  not  deceive  an  intending  purchaser  of 
ordinary  intelligence  using  reasonable  cau- 
tion, which  is,  after  all,  both  on  reason  and 
authority,  the  only  practical  test  As  said  in 
Perlberg  v.  Smith,  supra: 

"Care  must  be  taken  in  these  cases  not  to  ex- 
tend the  meaning  of  the  word  'unfair'  to  cover 
that  which  may  be  unethical  but  is  not  illegal. 
It  may  be  unethical  for  one  trader  to  take  ad- 
vantage of  the  advertising  of  his  neighbor,  but 
his  so  doing  would,  in  many  instances,  be  en- 
tirely legaL" 

And  as  said  in  Allen  B.  Wrisley  Ca  t. 
Iowa  Soap  Co.,  supra: 

"Deceit  is  the  basis  of  suits  of  this  character. 
The  intention  to  palm  off  one'a  gooda  aa  thoae 
of  another,  and  the  use  of  suitable  means  to  ef- 
fect that  intention,  are  both  easential  elements 
of  a  ^ood  cause  of  action  for  unfair  competition. 
The  intention  alone,  without  the  actual  or  prob- 
able use  of  means  calculated  'to  convey  a  false 
impression  to  the  public  mind,  •  •  •  and  to 
mislead  and  deceive  the  ordinary  parebaaer,' 
furnishes  no  ground  for  relief,  because  an  in- 
tent to  injure,  where  no  injury  is  or  will  be  in- 
flicted, causes  no  legal  damage." 

The  burden  of  proof  was  upon  the  respond- 
ent From  an. Inspection  of  the  labels,  we 
cannot  say  that  that  of  the  appellant  is  rea- 
sonably calculated  to  deceive.  The  uncon- 
tradicted evidence  shows  that  no  one  has 
been  deceived. 

The  Judgment  is  reversed. 

FDLLERTON,  CROW,  MOUNT,  and 
MAIN,  JJ.,  concur. 


(86  Wash.  U*) 
GERLACH  T.  CITT  OF  gPOKANH. 
(No.  9960.) 

(Supreme    Court    of   Waabington.     April  17. 
1915.) 

1.  MuNiciPAi.  Corporations  «=»4T2— Pdbuo 
IiipaovEia:NT8— Assessments. 

It  does  not  follow,  aa  a  conclusion  of  law, 
that  property  is  not  assessed  according  to  rela- 
tive benefits,  because  lots  are  assessed  in  vary- 
ing proportions. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  i  1120;  Dec.  Dig.  *=» 
472.] 

2.  Municipal  Cobfobations  ^s»514T-PuBLia 

IkPROVEMBNTS— ASSKSSIOENTB. 

Where  lots  bad  once  been  assessed  for  cost 
of  drainage,  such  property  cannot  though  in- 
cluded in  a  aubseqUent  improvement  district  be 
assessed  for  surface  drains  necessary  for  other 
property. 

[Ed.  Note.— For  other  cases,  see  Municipal 
(>>rporationa.  Cent  Dig.  U  1207^1216;  Dec. 
Dig.  «=»5l£] 

En  Banc.  Appeal  from  Superior  Court 
Spokane  County;    E.  H.  Sullivan,  Judge. 

On  rehearing.  Former  opinion  (68  Wash. 
589,  124  Pac.  121)  affirmed. 

S.  P.  Domer  and  Harris  Baldwin,  both  of 

Spokane,  for  appellant.  A.  M.  Craven,  Wil- 
liam E.  Richardson,  John  R.  Orr,  and  Allen 
&  Allen,  all  of  Spokane,  for  respondent 

CHADWI(3K,  J.  Appellant  upon  reargu- 
ment  has  submitted  all  of  the  questions  rais- 
ed in  the  former  brief.  We  have  re-examined 
the  record,  re-read  the'  original  briefB  and 
the  former  opinion  of  the  court  and  we  are 
satisfied  with  the  rulings  therein  made.  It 
is,  however,  most  earnestly  contended  that 
our  decision  in  this  ease  was  in  terms  vio- 
lated by  our  decision  in  the  case  of  Cook  v. 
Spokane,  69  Wash.  526,  126  Pac.  776,  and 
Pratt  V.  Spokane,  69  Wash.  701, 125  Pac.  777. 
It  Is  said  that  these  decisions  are  diametrical- 
ly opposed  to  our  former  holding  in  the  case. 

It  seems  to  us  that  counsel  has  misconceiv- 
ed our  former  holding.  We  did  not  in  that 
case  hold  that  a  city  could  make  an  assess- 
ment district  extending  beyond  the  end  of 
a  district  or  that  it  could  extend  more  than 
150  feet  oh  either  side  of  the  street  improv- 
ed. It  will  be  remembered  that  the  district 
was  extended  over  several  blodca  In  width 
and  a  greater  number  of  blocks  in  length, 
and,  while  it  was  apparently  a  district  great- 
er In  extent  than  was  autborljsed  by  the  stat- 
ute, it  was  not  so  tn  fact;  that  by  a  proper 
method  of  bookkeeping  the  property  was  as- 
sessed with  reference  only  to  the  street  lying 
within  150  feet  of  the  particular  lot  assessed. 
In  other  words,  we  held  that  It  was  compe- 
tent for  the  city  council,  in  the  Interest  of 
economy,  to  call  tor  bids  covering  a  whole 
district  where  if  bids  had  been  requested 
covering  the  same  territory,  but  cut  into  par- 
ticular strips  of  150  feet  in  width  on  each 
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side  of  the  strieet,  the  cost  would  have  been 
greater  to  tbe  taxpayer ;  tbat,  so  long  as  the 
taxpayer  was  not  called  upon  to  pay  more 
than  ne  wonid  b&ve  paid  If  the  two  strips  of 
150  feet  each  had  been  separately  bid  upon, 
be  bad  no  just  cause  of  complaint  We  held 
no  more  than  this  In  the  Cook  and  Pratt 
Cases.  That  Is  to  say,  under  tbe  same  law 
and  charter  provisions,  the  city  council  of 
Spokane  could  not  extend  the  side  lines  of 
an  assessment  district  more  than  ISO  feet  be- 
yond the  side  line  of  the  street  imprOYed. 
'  [1]  It  is  contended  that  the  ordinance  un- 
der which  the  improvement  was  made  pro- 
vided that  the  property  should  be  assessed 
according  to  relative  benefits;  that  it  was 
in  fact  assessed  according  to  what  is  known 
as  the  zone  system.  We  think  it  does  not 
follow,  as  a  conclusion  of  law,  tbat  the  prop- 
erty is  not  assessed  according  to  the  relative 
benefits  because  the  first  lot  is  assessed  60 
per  cent,  the  next  SO  per  cent.,  and  the  next 
one  20  per  cent 

It  was  held  In  Powell  v.  Walla  WaUa,  64 
Wash.  582,  117  Pac.  389,  and  Northern  Pa- 
dflc  Ry.  Co.  V.  Seattle,  46  Wash.  674,  91 
Pac.  244,  12  L.  R.  A.  (N.  S.)  121,  123  Am.  St 
Rep.  955,  that  there  are  certain  presump- 
tions attending  proceedings  of  this  kind, 
among  them  that  an  Improvement  is  a  bene- 
fit ;  second,  that  the  assessment  Is  fair. 

In  our  original  opinion  in  this  case  we  held 
that  the  burden  was  upon  the  property  owner 
to  show  tbat  the  assessment  was  greater  than 
the  benefit  citing  and  quoting  from  Alexan- 
der T.  Tacoma,  35  Wash.  366,  77  Pac.  688, 
wherein  It  was  said: 

"The  assessment  to  be  overturned  in  this  pro- 
ceeding must  be  void  on  its  face,  and  it  ^could 
only  be  void  for  the  reason  here  given  on  the 
theory  that  under  no  conceivable  conditions  coold 
lots  abutting  upon  an  improvement  be  equally 
benefited  thereby.  But,  so  far  from  this  being 
impossible,  it  would  seem  that  it  would  be  found 
to  actually  exist  in  many  instances." 

[21  Counsel  contends  also  that  the  assess- 
ment Is  void  because  the  levy  for  the  build- 
ing of  the  drainage  system  was  not  made 
over  all  the  property  included  within  the 
street  assessment  district  The  drainage  sys- 
tem was  to  gather  the  surface  waters  ac- 
cumulating upon  the  pavements  within  the 
area  included  within  the  improvement  dis- 
trict Certain  lots  were  exempted.  If  they 
had  not  been  exempted  by  the  council,  the 
property  owners  might  have  insisted,  by  sep- 
arate proceedings,  that  they  be  relieved  of 
the  burden  of  the  tax,  for  the  record  shows 
that  the  cost  of  drainage  had  been  thereto- 
fore assessed  to  these  lots;  that  they  were 
not  In  the  same  relative  situation ;  and  that 
the  improvement  was  not  essential  to  their 
use  and  enjoyment.  The  lots  could  not  have 
been  twice  assessed,  because  there  was  no 
benefit  to  sustain  it  Seattle  Mattress,  etc., 
Co.  V.  Seattle,  69  Wash.  666,  125  Pac.  1013; 
Anmlller  v.  North  Yakima,  73  Wash.  96,  131 
Pac.  470. 


All  other  matters  suggested  by  coHusel  In 
his  argument  upon  rehearing  are  met  In  the 
original  opinion. 

We  adhere  to  oar  former  ruling. 

MORRIS,  C.  J.,  and  MOUNT,  MAIN.  PAR- 
KER, and  ELLIS,  JJ.,  concur. 


(88  WMh.  17B) 

KREIELSHEIMER   et   al.    v.    BERRYMAN 
et  aL     (No.  12579.) 

(Supreme    Court   of    Washington.     April    17, 
1916.) 

LrurTATiON  or  Actions  «=al3  —  Oonstbuo- 

•noN— EsTOPPBa. 

Decedent's  firm,  which  was  indebted  to 
plaintiff,  sold  its  business  to  a  purchaser,  who  as 
a  part  of  the  purchase  price  agreed  to  pay  the 
debt  to  plaintiff,  but  failed  to  do  so,  and  on  the 
firm's  request  and  decedent's  member's  represen- 
tation that  if  plaintiff  would  assign  tiie  debt  to 
the  firm's  agent  it  would  pay  the  claim  on  ter- 
mination of  tbe  suit  regardless  of  the  ontcome, 
plaintiff  in  July,  1909,  assigned  the  claim,  and 
suit  thereon  was  begun,  though  not  terminated 
at  decedent's  death  in  October,  1912.  Beld,  that 
the  administrator  was  estopped  to  plead  the 
statute  of  limitations  in  bar  so  long  as  the  debt 
in  suit  was  not  subject  to  a  plea  of  the  statute 
by  the  party  secondarily  liable  and  suit  against 
him  was  pending,  as  it  would  be  presumed  that 
the  debt  would  be  collected,  and  as  the  firm 
would  be  botmd  to  repayment  of  the  debt  if  col- 
lected. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §{  56-58 ;  Dec.  Dig.  <S=>13.] 

Department  1.  Appeal  from  Superior 
Court  King  County ;   King  Dykeman,  Judge. 

Action  by  Simon  Kreielshelmer  and  others, 
copartners  as  Kreielshelmer  Bros.,  against 
Charles  Berryman  and  H.  C  OUl,  executor 
of  the  estate  of  Samuel  PInschower,  de- 
ceased. Judgment  for  the  executor  and  plain- 
tiffs appeaL  Reversed,  and  Judgment  entered 
for  the  pialntUfs. 

Jay  C  Allen,  of  Seattle,  for  appellants. 
Gill,  Hoyt  &  Frye,  of  Seattle,  for  respond- 
ent 

CHADWICK,  J.  The  trial  judge  found  tbe 
following  facts:  In  July,  1909,  Berryman  & 
PInschower  were  indebted  to  the  appellants  . 
in  the  sum  of  $471.17.  They  sold  their  busi- 
ness to  Peyser  and  Bethel.  As  a  part  of  the 
purchase  price  Peyser  and  Bethel  agreed  to 
pay  some  debts  of  the  firm  of  Berryman  & 
PInschower,  Including  the  debt  due  appel- 
lants. Peyser  and  Bethel  did  not  meet  these 
payments,  and  Berryman  &  PInschower  then 
requested  appellants  to  assign  their  claim 
against  Berryman  &  PInschower  to  one  Welch 
for  the  purpose  of  bringing  a  suit  to  recover 
the  amount  due  them  and  the  amount  assum- 
ed by  Peyser  and  Bethel.  When  so  requested 
appellants  told  PInschower  ^t  he,  being  well 
to  do  and  having  ample  means  with  which  to 
pay  the  claim,  should  pay  It;  that  appellants 
would  then  make  an  assignment  to  any  one 
whom  he  might  name.    PInschower  said  that 
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be  nedtated  to  pay  the  dalin'  for  fear  that 
such  payment  might  affect  the  rights  of  Ber- 
ryman  &  Plnschower  In  the  suit  to  be  brought 
against  Peyser  and  Bethel,  and  farther  rep- 
resented that  he  had  been  a  good  customer; 
that  if  appellants  assigned  the  claim  to 
Welch,  Berryman  &  Plnschower  would  pay 
the  claim  as  soon  as  the  suit  with  Peyser 
and  Bethel  was  over,  regardless  of  the  out- 
come of  the  suit;  that  appellants  would  not 
lose  anything  by  so  doing,  and  that  he  would 
pay  the  claim  upon  the  termination  of  the 
Peyser  suit,  whether  Berryman  &  Plnschower 
succeeded  or  not. 

The  claim  waa  accordingly.  In  July,  1900, 
assigned  to  Welch  and  delivered  to  the  at- 
torneys for  Berryman  &  Plnschower.  Suit 
was  instituted  In  the  name  of  Welch  against 
Peyser  and  Bethel.  Appellants  were  inform- 
ed from  time  to  time  that  the  suit  waa  being 
pressed  and  would  be  concluded  as  rapidly 
as  possible.  The  suit  la  still  undetermined 
so  far  as  the  record  in  this  case  shows.  lu 
October,  1912,  Plnschower  died.  Within  one 
year  after  his  death  appellants  presented 
their  claim  to  the  executor  of  bis  last  will 
and  testament  The  claim  was  by  him  re- 
jected. During  all  of  the  time  between  July, 
1909,  and  October  14,  1912,  Plnschower  was 
possessed  of  considerable  property,  and  if  it 
had  not  been  for  his  r^resentatlons  the  ap- 
pellants would  have  insisted  upon  payment 
of  their  claim  prior  to  his  death.  Upon  this 
state  of  facta  it  was  held  that  the  statute 
of  limitations  had  run  against  the  appel- 
lants prior  to  the  death  of  Plnschower.  The 
court  seems  to  have  made  this  finding  under 
the  well-settled  doctrine  that  where  a  party 
does  no  more  than  to  promise  a  creditor  that 
he  will  pay  the  debt,  or  that  be  intends  to 
pay  the  debt  as  soon  as  a  third  party  pays 
him,  or  will  pay  when  the  money  is  realized 
from  some  independent  source,  the  statute 
will  nevertheless  run  and  its  sanctuary  be 
open  to  the  debtor,  notwithstanding  the  credi- 
tor has  been  led  by  his  personal  confidence 
in  the  debtor  to  allow  the  time  for  beginning 
an  action  to  lapse.  The  rule  rests  upon  the 
theory  that  a  statute  of  limitation  Is  a  stat- 
ute of  repose,  and  that  a  promise  must  be 
based  upon  some  new  consideration  moving 
to  the  debtor,  or  that  it  must  be  in  writing. 
Bern.  &  BaL  Code,  {  176. 

It  seems  to  us  that  the  court  did  not  give 
due  consideration  to  the  distinguishing  facts 
In  this  case.  Berryman  &  Plnschower  were 
primarily  liable  to  pay  the  debt  For  their 
own  use  and  benefit,  and  that  they  might  be 
aided  in  the  collection  of  that  which  Peyser 
and  Bethel  were  owing  to  them,  they  induced 
appellants  to  assign  the  claim  which  their 
creditors  held  against  them  to  a  third  party. 
The  third  party  was  their  agent,  and  the 
claim  was  assigned  upon  the  theory  and  with 
the  Intent  that  he  would  bring  a  suit  In 
the  name  of  Berryman  &  Plnschower  for  the 


benefit  of  appellants,  as  well  as  for  the 
benefit  of  Berryman  &  Plnschower.  The  ac- 
count was  by  the  act  and  solicitation  of  Ber- 
ryman &  Plnschower  put  beyond  the  control 
of  the  creditor  for  the  time  being.  The  suit 
is  still  pending.  One  who  is  primarily  liable 
should  not  be  heard  to  plead  the  statute  of 
limitations  while  for  Us  own  benefit  he  haa 
the  claim  in  his  or  his  agent's  hands  for  col- 
lection from  a  party  who  is  secondarily  lia- 
bla  The  relation  of  the  parties  nnder  such 
a  state  of  facts  becomes  subject  to  equitable 
principles.  Estoppel  rests  in  equity.  Be- 
spondents  cannot  plead  the  statute  for  the 
reason  that,  as  between  appellants  and  Ber- 
ryman &  Plnschower,  acting  as  agent  for  ap- 
pellants, Berryman  ft  Plnschower  are  stlli 
bound  and  will  be  bound  to  the  payment  of 
the  debt  if  collected,  although  the  statute 
may  have  in  time  run  between  the  principal 
parties.  That  a  debtor  may  be  estopped  to 
plead  the  statute  of  limitations  Is  well  set- 
tled. 

"The  doctrine  of  equitable  estoppel  may,  in  a 
proper  case,  be  invoked  to  prevent  defendant 
itom  relying  upon  the  statute  of  limitations,  it 
being  laid  down  as  a  general  prindple  that  when 
a  defendant  electing  to  set  up  the  statute  of 
limltationB  previous^  by  deception  or  any  vio- 
lation of  dnty  toward  plaintiff,  has  caused  him 
to  subject  his  claim  to  the  statutory  bar,  he  must 
be  charged'  with  haviug  wrongfully  obtained  an 
advantage  which  equity  will  not  allow  him  to 
hold."    25  Cyc.  1016.    • 

The  rule  rests  upon  a  very  elementary  prin- 
ciple. 

"Where  a  benefit  results  to  the  promisor,  or 
to  another  at  his  request  or  where  any  loss  or 
inconvenience  is  sustained  by  the  promisee  at  the 
instance  of  the  promisor,  the  latter  is  bound  to 
perform  the  agreement  whether  the  oonsideratian 
is  suSScient  or  not  if  the  contract  be  otherwise 
free  from  illegality."  Newton  t.  Carson,  80 
Ky.  309. 

Furthermore,  it  will  be  presumed,  as  be- 
tween the  parties,  that  Berryman  &  Pln- 
schower, who  had  assumed  for  their  own 
benefit  to  collect  from  the  second  debtor,  will 
In  Ume  collect  the  money  that  is  due  them 
from  the  second  debtor,  in  law,  and  to  ap- 
pellants in  equity,  and  so  long  as  that  debt 
is  not  subject  to  a  plea  of  the  statute  by  the 
second  debtor  and  the  suit  is  pending,  re- 
spondents will  not  be  heard  to  plead  the  stat- 
ute in  bar  of  the  debt  of  his  testator.  His 
liability  does  not  depend  upon  a  new  prom- 
ise, but  because  equity  will  not  allow  a  plea 
in  bar  of  the  old  promise. 
■  We  are  clearly  of  oplnl<m  that  the  fiicts 
in  this  case  exempt  appellants'  dalm  from 
the  general  rule. 

The  Judgment  of  the  court  in  tavor  of  the 
respondent  should  be  reversed,  and  a  judg- 
ment entered  upon  the  facts  found  in  Cavor  of 
appellants. 

MORBIS,  a  J.,  and  HOLCOMB,  PABKBB, 
and  MOUNT,  JJ.,  concur. 
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In  re  WEST  WHEELBR  ST. 

CITT  OP  SEATTLE  v.  ANKBNY  et  al 

(No.  12210.) 

(Supreme    Coart    of   Wasbington.      April   17, 
1916.) 

MUNICrPAL  CORFOEATIONS  9=9508  —  Absebs- 
MKNTB— RSVERSAI.. 

Kem.  &  Bal.  Code,  (|  7797,  7798,  provide 
that,  when  en  aasesament  roll  has  been  confirm- 
ed, an  appeal  therefrom  shall  not  invalidate  or 
delay  the  judgment,  except  as  to  the  property 
owners  appealing.  On  tne  appeal  of  some  of 
the  property  owners  an  assessment  roll  was  va- 
cated. The  Supreme  Court,  in  reversing,  direct- 
ed a  revision  of  the  assessment  so  that  the  cost 
of  paving  which  was  solely  for  the  benefit  of 
the  one  class  of  the  property  shonld  be  assessed 
against  it  and  be  dedncted  from  the  assessment 
against  another  dass  of  property  not  benefited. 
Many  of  those  whose  property  was  not  benefited 
did  not  appeal  and  paid  their  assessment.  Held 
that,  as  a  judgment,  though  of  the  Supreme 
Conrt,  speaks  only  with  reference  to  the  parties 
and  their  privies,  Uiose  property  owners  who 
did  not  appeal  and  paid  their  assessment  were 
not  entitled  to  have  the  assessment  roll  revised 
for  their  benefit 

(X^  Note.— For  other  cases,  see  Municipal 
Corporations,  Ctot  Dig.  U  1181,  1182;  Dee. 
Dig.  «=>S08.] 

Department  2.  Appeal  from  Superior 
Conrt,  King  County ;  J.  T.  Ronald,  Judge. 

In  the  matter  of  West  Wheeler  Street, 
City  of  Seattle.  From  an  order  referring  the 
entire  assessment  roll  to  the  eminent  domain 
commission  on  the  complaint  of  R.  V.  An- 
keny  and  others,  the  City  of  Seattle  appeals. 
Reversed  and  remanded,  with  directions. 

Jas.  E.  Bradford,  Howard  A.  Hanson,  and 
C.  B.  White,  all  of  Seattle,  for  appellant. 
Hastings  &  Stedman,  Raymond  D.  Ogden,  R. 
B.  Thompson,  Jr.,  and  Peters  &  Powell,  all 
of  Seattle,  for  respondents. 

BLI.IS,  J.  l%ls  is  the  second  appeal 
touching  a  special  assessment  roil  made  by 
the  eminent  domain  oommlsslonen  of  the 
city  of  Seattle.  The  opinion  on  the  first  ap- 
peal (In  re. West  Wheeler  Street,  in  City  of 
Seattle,  77  Wash.  3,  137  Pac.  803),  presents' a 
full  statement  as  to  the  physical  conditions 
of  the  district.  It  there  appears  that  the  dis- 
trict Included  two  physically  separate  Im- 
provements; one  consisting  of  a  roadway 
leading  from  Fifteenth  Avenue  West  to  Sev- 
enteenth Avenue  West,  located  on  what  Is 
there  designated  as  the  "lowlands,"  and  not 
benefiting  the  "highlands"  on  Magnolia 
Bluff;  the  other  an  overhead  roadway  ex- 
tending from  Fifteenth  Avenue  West,  north- 
westerly across  and  above  the  lowlands,  and 
benefiting  the  highlands  only.  It  was  there 
found  that  the  cost  of  the  lowland  roadway 
to  the  extent  of  about  ^30,000 — the  exact 
amount  now  appears  to  be  $33,654.09 — ^was 
erroneously  assessed  to  the  highlands.  All 
of  the  highland  owners  did  not  appeal  from 
the  order  confirming  the  original  roll,  but 
only  owners  the  principal  of  whose  assess- 
ments amounted  to  $18,474.75.     They  were 


successful  in  the  former  appeal,  and  this 
court  remanded  the  roll  for  revision. 

After  confirmation  the  original  roll,  ex- 
cept as  to  the  specific  properties  and  assess- 
ments involved  In  the  former  appeal,  was 
certified  to  the  city  treasurer  for  collection 
as '  provided  by  the  statute.  Rem.  &  Bal. 
Code,  {  7798.  The  dty  treasurer  then  fixed 
and  gave  notice  of  the  time  when  such  as- 
sessments might  be  paid  without  interest  or 
penalty  ending  June  11,  1913,  after  whidi 
Interest  and  penalty  attached  as  provided  by 
law.  All  of.  the  assessments  not  involved,  in 
the  original  appeal  have  now  been  paid, 
most  of  them  within  the  time  fixed  by  the 
treasurer's  notice,  some  after  delinquency, 
but  before  sale,  and  some  by  a  sale  and  is- 
suance of  certificates  of  purchase  of  the 
property  assessed. 

Pending  the  first  appeal  certain  of  the 
original  appellants  Tolnntarlly  paid  the  prin- 
cipal sum  of  their  assessments  to  the  treas- 
urer, who  marked  the  same  paid  upon  the 
assessment  roll  which  was  in  his  possession. 
In  remanding  the  cause,  department  2  of 
this  court,  as  then  constituted,  said  In  its 
opinion: 

"The  judgment  of  the  lower  court  is  therefore 
reversed,  and  the  cause  remanded,  with  instruc- 
tion to  revise  the  assessment  so  that  the  cost  of 
the  street  which  is  solely  for  the  benefit  of  the 
lowlandb  shall  be  assessed  thereto  and  deducted 
from  the  assessment  upon  the  highlands  and 
lands  not  benefited  thereby." 

Counsel  for  the  dty,  construing  that  lan- 
guage under  the  statute  governing  such  ap- 
peals as  of  necessity  applying  only  to  such 
specific  assessments  as  had  been  appealed 
from  and  the  appeal  from  which  had  not  been 
waived  by  payment  la  full,  prepared  an  or- 
der revising  the  assessment  roll  as  to  such 
assessments  alone.  That  order  was  prepared 
upon  the  theory  that  each  of  the  appellants, 
except  such  as  had  waived  the  appeal  by 
payment,  is  entitled  to  reduction  of  his  spe- 
cific assessment  In  the  proportion  that  the 
total  cost  of  the  disputed  item,  $33,654.09, 
bears  to  the.  total  principal  .of  the  assess- 
ments levied  upon  the  highlands,  $116,447.66. 
The  former  of  these  amounts  is  28.815  per 
cent  of  the  latter.  (These  figures  ar^  not 
disputed;  hence  we  assume  that  they  are 
correct)  The  order  presented,  by  the  «ity 
therefore  reduced  each  of  the  specific  assess- 
ments appealed  from  in  the  origlpal.  roll,  ex- 
cepting those,  which  had  been  .paid  -  pending 
the  .appeal.  In  this  28.815  per  cent,  thereof, 
by  a  mere  mathematical  computation,  con- 
6r^ed  the  assessments  so  reduced,  but  left 
the  original  roll  undisturbed  as  to .  all 
other  assessments,  and  directed  the  eminent 
domain  commissioners  to  reassess  the  prop- 
erty actually  benefited  by  the  improvement 
to  make  up  the  deficiency  created  by  such  re- 
duction. 

At  the  hearing,  when  this  order  was  pre- 
sented, the  court,  over  the  objection  of  the 
dty,  permitted  property  owners  who  had  not 
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appealed  from  the  original  Judgment  con- 
firming the  roll  and  others  who  had  appeal- 
ed, but  had  voluntarily  paid  their  assess- 
ments according  to  that  roll,  to  appear  by 
attorney  and  object  to  the  entry  of  this  or- 
der. The  court,  construing  the  opinion  of 
this  court  on  the  first  appeal  as  a  direction 
to  that  effect,  re-referred  the  entire  roll  to 
the  eminent  domain  commission  to  recast  the 
same  by  omitting  from  the  assessment 
against  all  of  the  highlands  the  amount  which 
should  hare  been  assessed  against  the  low- 
lands alone,  which  the  court  apparently 
found  to  be  $30,973.10,  and  assess  the  same 
against  the  lowlands,  which  are  solely  bene- 
fited thereby,  and  report  the  amended  roll 
back  to  the  court  for  further  action.  The 
city  appeals. 

There  is  but  one  question  presented: 
Should  the  decision  of  this  court  on  the  first 
appeal  be  construed  literally  as  reversing 
the  entire  judgment  of  confirmation,  thus 
necessitating  a  recasting  of  the  entire  roll, 
or  should  It  be  construed  as  reversing  that 
judgment  only  In  so  far  as  It  related  to  the 
properties  of  the  own^a  who  appealed  from 
that  Judgment? 

A  Judgment  of  any  court  only  speaks  with 
reference  to  the  parties  and  their  privies. 
Where  Its  terms  are  general,  they  will  be 
construed  as  confined  to  such  parties  and 
privies.  1  Freeman,  Judgments  (4th  EM.)  i 
155. 

"In  case  of  doubt  regarding  the  signification 
of  a  judgment,  or  of  any  part  thereof,  the  whole 
record  may  be  examined  for  the  purpose  of  re- 
moving the  doubt  One  part  of  the  judgment 
may  be  modified  or  explained  by  another  part; 
and  uncertainties  in  the  judgment  may  become 
certain  under  tlie  light  cast  upon  them  by  the 
pleadings  or  other  parts  of  the  record.  Though 
the  judgment  purports  to  be  against  the  defend- 
ants, without  naming  tbem,  only  one  of  them 
will  t>e  lx>und,  if  it  appean  from  the  context 
that  only  he  was  meant,  or  from  the  return  of 
the  service  of  process  that  only  he  was  brought 
within  the  jurisdiction  of  the  court."  1  Free- 
man, Judgments  (4th  Ed.)  f  45. 

These  same  rules  of  construction  apply 
to  Judgments  or  orders  of  this  court  In 
State  ex  reL  Wolf  v.  Moore,  Judge,  16  Wash. 
350,  47  Pa&  767,  a  writ  of  mandate  was  Is- 
sued to  compel  the  respondent  to  proceed 
with  the  trial  of  an  action  notwithstanding 
the  broad  terms  of  a  writ  of  prohibition  which 
had  issued  In  a  prior  proceeding  at  the  in- 
stance of  different  parties.    This  court  said: 

"While  the  language  of  said  writ,  literally 
construed,  might  be  interpreted  as  preventing 
the  respondent  from  trying  this  cause,  it  is  evi- 
dent that  it  must  be  construed  with  reference  to 
the  matters  in  litigation  In  the  mortgage  fore- 
olosure  suit  aforesaid,  or  that  should  have  been 
litigated  therein  between  the  parties  thereto; 
and  the  language  of  the  writ  must  be  limited 
by  such  matters,  for  certainly  it  could  have  no 
force  as  against  a  person  not  a  party  to  the 
record,  nor  in  privity  with  any  party  to  those 
proceedings,  who  is  seelcing  to  maintain  an  in- 
dependent claim  against  said  lands,  for  to  hold 
such  a  t>arty  so  precluded  would  l>e  to  deprive 
him  of  his  property  without  due  process  of  law." 

It  may  be  stated  generally  that  an  opin- 
'  (on,'  order,  or  Judgmept,  of  this  court,  like 


that  of  any  other  court,  will  be  construed 
according  to  its  necessary  legal  effect  a»  ap- 
plied to  the  parties  and  things  before  the 
court,  and  to  parties  In  privity,  rather  than 
according  to  its  literal  terms. 

The  statute  governing  the  exercise  of  the 
power  of  eminent  domain  by  cities  makes  It 
too  clear  for  argument  that  the  property  own- 
ers who  did  not  appeal  from  the  original 
judgment  confirming  the  assessment  roll  In 
this  case,  or  who,  having  appealed,  waived 
the  appeal  by  voluntarily  paying  their  as- 
sessments, cannot  receive  the  benefits  of  that 
appeal 

The  statute  (Rem.  &  Bal.  Ctode,  f  7797),  de- 
claring the  legal  effect  of  the  Judgment  con- 
firming an  assessment  roil  and  of  an  appeal 
therefrom  says: 

"The  judgment  of  the  court  shall  hare  the 
effect  of  a  separate  judgment  as  to  each  tract  or 
parcel  of  land  or  other  property  assessed,  and 
any  appeal  from  such  judgment  shall  not  invali- 
date or  delay  the  judgment  except  as  to  the 
property  concerning  which  the  appeal  is  taken. 
Such  judgment  shall  be  a  lien  upon  the  property 
assessed  from  the  date  thereof  tmtil  payment 
shall  be  made." 

The  next  section  (section  7709)  declares: 
"The  clerk  of  the  court  in  wliich  auch  judg- 
ment is  rendered  shall  certify  a  copy  of  the  a^ 
sessment  roll  and  judgment  to  the  treasurer  of 
the  city,  or  if  there  has  been  an  appeal  taken 
from  any  part  of  such  judgment,  then  he  shall 
certify  such  |>art  of  the  roll  and  judgment  as  is 
not  included  in  such  appeal,  and  the  remainder 
when  final  judgment  is  rendered :  Ptovided, 
that  if  upon  such  appeal,  the  judgment  of  the 
superior  court  shall  be  affirmed,  the  assessments 
on  such  property  as  to  which  appeal  baa  been 
taken  shall  bear  interest  at  the  same  rate  and 
from  the  same  date  which  other  assessments  not 
paid  within  the  time  hereafter  provided  shall 
bear.  Such  copy  of  the  assessment  roll  shall  de- 
scribe the  lots,  blocks,  tracts,  parcels  of  land  or 
other  property  assessed,  and  the  respective 
amounts  assessed  on  each,  and  shall  be  sufficient 
warrant  to  the  city  treasurer  to  collect  the  as- 
sessment therein  specified." 

Constmtng  this  statute,  this  court  haa 
said: 

"As  the  judgment  appealed  from,  in  so  far  as 
it  affects  the  property  of  these  appellants,  must 
be  reversed,  a  question  arises  as  to  what  pro- 
ceedings should  be  taken  looking  to  a  new  assess- 
ment. Section  27  (Rem.  &  Bal.  Code,  I  7795) 
of  the  statute  provides  that  where  objections 
are  not  filed  within  the  time  ordered  by  the 
court  'default  may  be  entered  and  the  assess- 
ment confirmed  by  the  court.'  A  portion  of  sec- 
tion 30  (Rem.  &  Bal.  Code,  t  77S7)  reads  as  fol- 
lows :  'The  judgment  of  the  court  shall  have 
the  effect  of  a  separate  judgment  as  to  each 
tract  or  parcel  of  land  assessed,  and  any  appeal 
from  such  judgment  shall  not  invalidate  or  delay 
the  judgment  except-aa  to  the  property  concern- 
ing which  the  appeal  is  taken.'  Laws  1893,  p. 
2()0,  S  30.  From  this  provision  it  appears  that 
the  action  of  this  court  can  affect  only  the  prop- 
erty of  appellants,  and  that  those  property  own- 
ers who  did  not  appeal  cannot  share  in  thf 
fruits  of  success  with  those  who  lx>re  the  bur- 
den of  the  appeal  against  the  illegal  assessment" 
In  le  Westiake  Avenue,  40  Wash.  144,  156,  82 
Pac.  279. 

While  we  held  In  Seattle  v.  Sylvester-Cow- 
en  Investment  Co.,  55  Wash.  659,  104  Pac 
1121,  that  under  the  statute  the  trial  court 
retains  Jurisdiction  until  final  Judgment  con- 
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flrmlng  the  roll,  and  that,  construing  section 
7796  In  context,  the  provision  that  "as  to  any 
property  to  the  assessment  of  which  objec- 
tions are  not  filed  as  herein  provided,  default 
may  be  entered  and  the  assessment  confirmed 
by  the  court,"  should  be  constmed  as  direc- 
tory, rather  than  mandatory,  and  confers  on 
the  trial  court  a  discretion  to  grant  relief  to 
noncontestlng  property  owners,  we  also  dear- 
ly confined  that  power  to  the  trial  court  on 
the  first  hearing  and  reaffirmed  the  rule  an- 
nounced In  the  Weatlalce  Avenue  Oase  that 
the  aiction  of  this  court  Is  confined  to  a  re- 
view and  only  affects  the  property  of  parties 
who  have  appealed.    It  Is  there  said: 

"In  re  Westlake  Avenue,  40  Wash.  144.  82 
Pac.  279,  cited  in  support  of  the  appellant's  con- 
tention, states  that  tlie  action  of  this  court  only 
affects  the  property  of  the  parties  who  appeal. 
Obviously  so,  as  the  final  judgment  of  the  lower 
court  is  conclusive  upon  all  who  are  content  to 
accept  it." 

This  court  Is  not  a  court  of  first  instance 
In  eminent  domain  assessment  cases,  but 
purely  a  court  of  review.  We'  can  grant  no 
relief  not  granted  by  the  trial  court  In  favor 
of  noncontestants  or  nonappellants.  As  said 
above:  "The  final  judgment  of  the  lower 
court  Is  conclusive  upon  all  who  are  content 
to  accept  It"  The  statute  in  direct  terms 
malies  It  so.  The  Judgment  is  a  "separate 
judgment  as  to  each  tract  or  parcel  of  laud." 
The  appeisd  Is  therefore,  as  to  each  tract  of 
land.  In  efCect  a  separate  appeal.  And  again, 
"any  appeal  from  such  judgment  shall  not  in- 
validate or  delay  the  judgment  except  as  to 
the  property  concerning  which  the  appeal  is 
taken." 

Construing  the  language  above  quoted  from 
the  decision  of  this  court  on  the  former  ap- 
peal with  reference  to  these  principles,  and 
especially  with  reference  to  the  record  and 
the  plain  mandate  of  the  statute,  it  Is  clear 
that  it  is.  In  legal  effect,  a  reversal  of  the 
Judgment  only  as  to  those  properties  the  own- 
ers of  which  had  appealed,  and  oould  not  and 
did  not  "Invalidate  or  delay"  the  original 
judgment  as  to  property  concerning  wMch  no 
appeal  was  taken.  Though  the  language  used 
was  unfortunately  broad.  It  catmot,  in  view 
of  the  record  and  the  law,  be  construed  as 
warranting 'the  construction  placed  upon  It 
by  the  trial  court. 

'  Reversed  and  remanded,  with  dlrectlMi  to 
enter  the  order  as  presented  on  ttehalf  of  the 
appellant. 

MORRIS,  O.  J.,  and  rULLERTON,  CROW, 
and  MAIN,  JJ.,  concmr. 


(8B  Wash.  1S2) 

STATB  BANK  OP  CLARK8TON  v.  MOR- 
RISON.    (No.  12S22.) 

(Supreme  Court  of  Washington.    April  20, 
1916.) 

1.  Depositions  ®=»110— Objections— Waives. 

Where  a  party  objected  to  the  reading  of 

a  deposition  without  stating  any  grounds  of  ob- 


jection, he  thereby  waived  tha  objection  that 
it  was  not  shown  to  have  l>een  taken  for  any  of 
the  reasons  specified  by  Rem.  &  Bal.  Cbde,  S 
1231 ;  since,  if  he  had  stated  that  reason  then, 
the  other  party  could  have  proved  the  existence 
of  some  ground  for  the  taking  thereof. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  K  323-328% ;   Dec.  IMg.  «S9U0.] 

2.  Buxs  AND  Notes  «s>493— iNDOBSEiaifT— 

OONSIDEKATION. 

Under  Rem.  A  Bal.  Code,  i  3415,  providing 
that  every  negotiable  instrument  is  deemed  pri- 
ma facie  to  have  t>eai  issued  for  a  valuable  con- 
sideration, and  every  person  whose  signature 
appears  thereon  to  have  become  a  party  thereto 
for  value,  the  burden  Is  on  an  indorser  of  a 
note  to  show  that  his  indorsement  was  without 
consideration  and  for  the  accommodation  of  the 
payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ff  1662-1062;  Dec.  Dig.  «=a 
493.] 

S.  Bnxs  Airn  Norss  4s>618— Actions— Sum- 
oiBHOT  or  EvioKNOB  —  CoNSiDEaanoir  tob 
Irdobskment. 

In  an  action  on  a  note,  evidence  held  suffi- 
cient to  warrant  the  jury  in  finding  that  an  in- 
dorser bsd  not  sustained  his  burden  of  showing 
that  be  indorsed  tbe  note  for  the  accommoda- 
tion of  the  payee  and  witliout  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |f  1816-1820;  Dec.  Dig.  «=> 
518.] 

Department  1.  Appeal  from  Superior 
Court  Asotin  County;  R.  C  McCroskey, 
Judgfe 

Action  by  the  State  Bank  of  Clarkston 
against  F.  Ot,  Morrison  and  others.  Judgment 
for  tlie  plaintiff,  and  defendant  Morrison  ap- 
peals.   Affirmed. 

C.  H.  Baldwin,  of  Aaotln,  and  Geo.  W. 
Tannahill,  of  Lewlston,  Idaho,  for  appellant 
Fred  E.  Butler,  of  Lewlston,  Idaho,  and  B.  3. 
Doyle  and  J.  C.  Applewliite,  both  of  Clarks- 
ton, for  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  upon  a  promissory 
note  for  the  principal  snm  of  $2,770,  signed 
by  the  defendants  W.  A  Elliott  and  A  D. 
Gritman,  and  alleged  to  have  been  guaranteed 
in  writing  by,  the  defendant  F.  6.  Morrison. 
The  defendants  Elliott  and  Gritman  defat)lt- 
ed,  and  a  judgment  by  default  was  entered 
against  ttiem.  F.  G.  Morrison  answered  ad- 
mitting that  he  indorsed  the  note  after  it  had 
been  executed,  and  alleged  in  substance  that 
tbe  indorsement  was  for  the  sole  accommoda- 
tion of  the  bank,  and  not  for  the  accommoda- 
tion of  the  makers;  that  the  indorsement 
was  without  consideration,  and,  for  that  rea- 
son, he  was  not  liable  on  the  note.  The  an- 
swer further  alleged  that  the  note  had  been 
materially  altered  after  his  indorsement  and 
for  this  reason  he  was  not  liable  thereon. 
Upon  these  Issues  tbe  case  was  tried  to  the 
court  and  a  jury.  A  verdict  was  returned  in 
favor  of  the  plaintiff  for  the  amount  of  the 
note,  with  interest  against  the  defendant 
Morrison.  Thereafter  a  judgment  was  en- 
tered upon  the  verdict  Tlie  defendant  Mor- 
rlsen  only  has  appealed. 


^»Far  other  cum  u*  muo*  toyle  and  KEY-NUMBBR  in  all  K*r-Number«d  Digwta  sad  Indezai 

Digitized  by  VjOOQ  IC 


87« 


147  PACIFIC  BEFOBTBB 


(WuH. 


The  respondent  moves  to  dismiss  tbe  ei>- 
peal  because  It  Is  claimed  tbat  the  defendants 
Elliott  and  Grltman  appeared  in  the  action, 
and  were  not  served  with  the  notice  of  appeal 
In  view  of  the  fact  that  we  are  not  clear  that 
the  action  should  be  dismissed,  and  In  view  of 
our.  conclusion  that  the  case  must  be  affirmed 
npon  the  merits,  we  deem  it  unnecessary  to 
pass  upon  tbe  motion. 

A  number  of  errors  are  assigned  by  the  ap- 
pelant in  his  opening  brief,  but  he  is  con- 
tent to  rest  upod  two  points:  First,  that  the 
court  erred  In  not  striking  a  deposition  of 
Ethel  A.  Clark ;  and,  second,  that  no  new  con- 
sideration is  shown  for  Morrison's  guarantee; 
that  the  consideration  relates  to  a  past  trans- 
action, and  is  void  and  unenforceable. 

[1  ]  Prior  to  tbe  trial  of  the  case  notice  was 
served  upon  counsel  for  the  appellant  to  the 
eifectthat  on  a  certain  day  the  deposition  of 
this  witness  would  be  taken  in  a  certain  office 
of  a  notary  public  in  the  city  of  Clarkston, 
in  the  county  of  Asotin.  Pursuant  to  this  no- 
tice, the  deposition  of  Miss  Clark  was  takei, 
and  was  offered  to  be  read  in  the  evidence, 
when  counsel  for  the  appellant  stated:  "I  think 
I  will  object  to  it  and  save  the  record."  No 
specific  objection  was  made  at  tbat  time. 
The  deposition  was  then  read  to  the  Jury. 
Afterwards,  at  the  close  of  the  case,  the  ap- 
pellant moved  the  court  to  Instruct  the  Jury 
to  disregard  the  deposition  for  the  reason 
that  no  foundation  had  been  laid  for  taking  tbe 
deposition  as  required  by  section  1231,  Rem.  & 
Bal.  Code,  because  it  was  not  shown  tbat  the 
witness  resided  out  of  the  county  or  more 
than  20  miles  from  the  place  of  trial,  or  that 
tbe  witness  was  about  to  leave  the  county  to 
go  more  than  20  miles  from  the  place  of  trial, 
and  will  probably  continue  absent  when  tbe 
testimony  Is  required,  or  that  the  witness  Is 
sick,  infirm,  or  aged  so  as  to  make  it  probable 
that  she  will  not  he  able  to  attend  the  trial,  or 
tbat  the  witness  resides  out  of  the  state.  The 
court  denied  this  motion.  It  Is  now  argued 
by  the  appellant  that  this  was  error.  If  the 
taking  of  the  deposition  was  not  based  upon 
any  of  the  statutory  grounds,  that  fact  should 
have  been  called  to  the  attention  of  the  court, 
and  tbe  reason  for  the  objection  should  have 
been  given  at  the  time  the  deposition  was 
read  In  evidence.  No  reason  was  stated  for 
the  objection  at  that  tlma  It  was  clearly  the 
duty  of  tbe  appellant  to  object  to  the  deposi- 
tion upon  some  specific  ground,  in  order  that 
the  plaintiff  who  offered  the  deposition  might, 
if  he  could,  prove  that  it  was  authorized  un- 
der the  statute.  Not  having  made  such  ob- 
jection at  that  time,  the  appellant  waived  it. 
In  the  case  of  Hennessy  v.  Niagara  F^e  Ins. 
Co.,  8  Wash.  91,  36  Pac.  686,  40  Am.  SL  Rep. 
892,  where  two  depositions  were  taken  a 
short  time  before  the  case  was  brought  to 
trial,  for  tbe  reason  that  the  witnesses  were 
about  to  depart  from  tbe  Jurisdiction  of  the 
court  and  where  it  was  claimed  that  these 
depositions  were  improper,  this  court  said: 


"It  is  not  claimed  that  there  were  not  ■affi* 
cient  grounds  for  taking  them  in  the  first  in- 
staace,  but  it  is  coateDded  that  under  section 
1677,  Code  Proc.  [2  Hill's  Ann.  St  &  Codes, 
p.  631],  it  should  have  been  made  to  appear  at 
tbe  trial  by  tbe  party  offering  tbem  that  the 
witnesses  could  not  be  brought  to  testify  in  per- 
son. We  are  of  tbe  opinion  tbat  this  point  is 
not  well  taken.  Nothing  appearing  to  tbe  con- 
trary, it  will  be  presumed  that  the  reasons 
which  existed  at  the  time  the  depositions  were 
taken,  and  which  authorized  them,  were  still  in 
existence  at  the  trial,  and  it  was  incumbent  on 
appellant  to  show  otherwise  to  avail  itself  of 
such  objection." 

Under  this  rule,  the  respondent  might  have 
shown  at  the  trial,  at  the  time  tbe  deposltloii 
was  read,  that  the  witness  was  not  within  the 
county,  or  not  within  20  miles  of  the  county 
seat,  and  cleaHy,  If  sudi  fact  bad  been 
shown.  It  would  have  been  proper  to  read  the 
deposition  In  evidence.  Or,  If  the  appellant 
desired  to  rely  upon  the  reception  of  this 
deiKwition  as  error,  he  should  have  shown 
that  the  witness  was  within  20  miles  of  the 
place  of  trial,  or  was  within  the  county  at 
that  time,  and  the  witness'  oral  evidence  ob- 
tainable. We  think  there  is  no  merit  In  thla 
point 

[2]  It  is  strenuously  argued  by  tbe  appel- 
lant that  there  was  no  consideration  shown 
for  the  note;  and  it  is  contended  for  that 
reason  the  court  should  have  sustained  a 
motion  for  nonsuit  at  the  close  of  tbe  plain- 
tiff's evidence,  and  directed  a  verdict  at  the 
close  of  all  the  evidence.  It  was  conceded  at 
the  trial  that  the  appellant  had  indorsed  this 
note  The  statute  provides  (Rem.  &  BaL  Code, 
I  3416): 

"Every  negotiable  instrument  is  deemed  prima 
fticie  to  have  been  issued  for  a  valuable  consid- 
eration; and  every  person  whose  signature  ap- 
pears thereon  to  have  become  a  party  thereto 
for  value." 

It  is  plain  onder  this  statute  tbat  It  was 
not  necessary  for  the  plaintiff  to  prove  that 
the  Indorsement  was  for  value.  The  fact 
that  the  appellant  indorsed  the  note  imports 
value  and  consideration  under  tbe  statata 
The  burden  therefore  was  upon  tbe  appel- 
lant to  show  that  the  Indorsement  was  with- 
out consideration  moving  either  to  blm  or 
to  the  makere  of  the  note. 

[I]  The  president  of  the  respondent  bank' 
testified  that  tlio  bank  held  this  note  In  si;it, 
and  three  other  notes  against  tbe  same 
makere;  that  the  bank  examiner  bad  hi- 
structed  the  ofilcers  of  the  bank  to  either  col- 
lect these  notes  by  suit  or  to  secure  tbe  same; 
that  knowing  that  tbe  appellant  Mr.  Morri- 
son was  interested  with  tbe  makere  of  these 
notes,  and  had  accommodated  them  npon 
previous  occasions,  be  went  to  the  appellant 
and  stated  to  him  in  substance  that  suit 
would  be  brought  upon  these  notes  unless 
they  were  secured ;  and  that  thereupon  the 
appellant  agreed  to  and  did  guarantee  pay- 
ment of  this  particular  note  upon  considera- 
tion tbat  a  suit  would  not  imrmediately  be 
bronghtl  tbereoa     And  tbe  president  of  the 
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bank  alro  testified  that,  as  a  part  of  the  same 
transaction,  he  himself  agreed  that,  if  the 
appellant  would  guarantee  the  payment  of 
this  note  for  $2,770,  the  president  of  the  bank 
would  take  np  the  three  other  notes,  amount- 
ing to  $4,000,  against  the  same  makers,  so 
that  salt  might  not  be  brought  upon  any  of 
the  notes,  which  he  did ;  and  that  thereafter 
for  many  months  suit  was  not  brought  upon 
the  notes  because  of  the  guaranty,  and  the 
appellant  paid  Interest  thereon  and  acknowl- 
edged bis  personal  liability*  The  appellant 
denied  this  agreement,  and  testified,  in  snb- 
staoce,  that  he  Indorsed  the  notes  Bimply 
for  the  accommodation  of  the  bank,  and  not 
for  the  accommodation  of  the  makers  of  the 
notes.  There  was  a  sharp  issue  of  fact  up- 
on the  question  of  consideration,  and  thus 
a  qaestlon  of  fact  for  the  Jury.  It  is  not 
claimed  that  the  court  improperly  Instructed 
the  jury  upon  these  points.  The  instructions, 
which  are  in  the  record,  fully  and  fairly 
cover  the  questions,  and  properly  submitted 
them  to  the  Jury.  The  jury  found  in  favor  of 
the  plaintiff,  finding  that  the  presumption  of 
Indorsement  for  value  was  not  overcome  by 
the  evidence  offered  on  the  part  of  the  appel- 
lant. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  therefore.affirmed. 

MORRIS.  C  J.,  and  PARKER,  HOLCOMB, 
and  CHADWICK,  JJ.,  concur. 


<8B  Wash.  Ue) 

BRIOIilO  et  al.  v.  HOLT  &  JEFFBRT. 
(No.  15413.) 

(Sapreme  Conrt  of  Washington.    April  IT, 
1915.) 

1.  Tbiai,  «=»18S— iNSTBTTonoMB— Innoaiicxa 
— BusDEN  or  Pnoor. 

In  «n  action  for  injories  resulting  from 
debris  thrown  by  a  blast,  an  Instruction  that 
the  jury  should  determine  from  the  evidence,  the 
burden  being  on  the  defendants,  whether  they 
were  negligent  in  the  manner  in  which  they  con- 
ducted the  blasting,  where  there  was  no  other 
instruction  given  on  the  burden  of  proof,  was 
erroneous  as  permitting  the  Jury  to  infer  that 
the  burden  was  on  the  defendants  to  disprove 
aU  the  allegations  of  the  complaint 

[Ed.  Note.— For  other  cases,  see  Trial*  Cent 
Dig.  H  412,  496;  Dec.  IMg.  «=>188.1 

2.  Tbiai.  <S=>296  —  Instbuctioks  —  Cube  bt 
OniEB  Instbuctions. 

An  instruction  which  might  be  erroneous 
standing  alone,  but  which  cannot  be  prejudicial 
when  read  with  the  other  instructions,  is  not 
ground  for  reversal. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent. 
I>ig.  II  70&-713,  715,  716,  7lS;  Dec,  Dig.  «=» 
296.] 

8.  Explosives  «=>12— Tifjtntnss  fbou  Blast- 
iNo— "Re8  Ipsa  Loquitcb." 

Where  a  woman  was  injnred,  while  in  her 
own  yard,  by  debris  thrown  from  a  blast  fired 
by  a  street  grading  contractor  near  by,  the  doc- 
trine of  res  ipsa  loquitur  applies;  that  is,  if 
there  is  nothing  to  explain  or  rebut  the  infer- 
ences arising  from  the  way  the  thing  happened, 


it  may  be  found  to  have  been  occasioned  by 
negligence. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  if  9,  10;  Dec.  Dig.  «=>12. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Res  Ipsa  Loqnitur.] 

4.  Neoliokncb  ^»121— BonnsN  op  Pbooi^ 

Res  Ipsa  LoQciruB. 

Where  the  doctrine  of  rei  ipsa  loquitur  ap- 
plies, the  defendant  does  not  have  the  burden 
of  proving  freedom  from  negligence,  but  only 
the  burden  of  offering  an  explanation  of  the  ac- 
cident snfBcient  to  rebut  the  Inference  of  negli- 
gence arising  from  the  fact  of  the  accident; 
and,  when  such  explanation  has  been  offered, 
the  evidence  must  preponderate  on  all  the  is- 
feaes.  in  favor  of  the  plaintiff,  to  sustain  a  re- 
covery. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  217-220,  224-228,  271;  Dec.  Dig. 
<8=s>121,) 

Department  1.  Appeal  from  Superior 
Court,  King  County;   E<verett  Smith,  Judge. 

Action  by  Louisa  Brigllo  and  her  husband 
against  Holt  &  Jeffery.  Judgment  for  the 
plaintiffs,  and  defendant  appeals.  Reversed 
and  remanded  for  new  trial. 

Preston  ft  Tborgrimson  and  F.  B.  Sansom, 
all  of  Seattle,  for  appellant  Andrew  R, 
Black  and  Ralph  Simon,  both  of  Seattle,  for 
respondents. 

HOLOOMB,  J.  The  Judgment  here  to  be 
reviewed  is  one  awarding  damages  to  the 
respondents  Louisa  Brigllo,  the  wife,  and 
Nicola  Brigllo,  her  husband,  for  injuries  sus- 
tained by  Louisa  Brigllo  on  June  20,  1913. 
through  being  struck  with  a  piece  of  debris 
from  a  blast  exploded  by  appellant's  work- 
men. The  case  presented  by  the  evidence  to 
the  court  and  jury  was  this:  At  the  time  of 
the  blast  appellant  had  a  contract  with  the 
city  of  Seattle  to  grade  certain  streets,  and 
the  particular  stump  the  blasting  of  which 
caused  the  injury  was  in  Atlantic  street, 
about  300  feet  distant  from  respondents' 
dwelling.  The  negligence  charged  in  the 
complaint  Is  that  defendant  carelessly  and 
negligently  failed  to  guard  the  blast,  or  to 
regulate  the  quantity  of  dynamite  or  other 
high  explosives  used.  At  the  time  of  the 
blast  she  was  in  the  garden  of  their  residence 
and,  while  she  was  in  a  stooping  position, 
heard  the  blast  and,  before  she  could 
straighten  up,  something  struck  her  on  the 
back  in  the  region  of  the  kidneys  and  knock- 
ed her  down.  The'  blast  was  exploded  by  a 
couple  of  laborers,  neither  of  whom  testified 
at  the  trial.  The  foreman  at  the'  time'  was 
some  distance  away.  Tlie  evidence  as  to  the 
quantity  of  powder  used  In  blasting  the 
stump  was  vague  and  uncertain.  No  warning 
whateven  was  given  of  the  blast,  and  It  was 
exploded  in  a  portion  of  the  city  where  there 
were  residences  and  huslness  houses.  A  mar- 
ried daughter  of  respondents  testified  that, 
upon  hearing  her  mother's  cries,  she  ran  to 
her  assistance  and  found  that  her  shirtwaist 
was  dirty  where  It  struck.    There  was  evi- 
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dence  that  tbe  blast  cast  dirt  upon  the  roofs 
of  bouses  to  a  distance  of  425  or  450  feet 
from  the  place  of  the  blast  None  of  tbe  wit- 
nesses testified  to  having  seen  the  particular 
object  which  struck  the  respondent.  Re- 
spondents' testimony  was  to  the  effect  that, 
at  the  time  of  the  injuries  to  Mrs.  Brlgllo, 
she  was  a  strong,  healthy  woman,  who  felt 
no  pains ;  that  she  was  able  to  do  her  house- 
work and  keep  seven  or  eight  boarders ;  that 
as  a  result  of  these  Injuries  she  was  confined 
to  her  bed  for  three  weeks;  that  she  had 
pains  all  over  her  body;  that  she  still  has 
constant  pain  and  cannot  walk  any  distance. 
There  was  testimony  on  behalf  of  appellant 
tending  to  show  that  she  was  shamming. 
'  The  physician  who  so  testified  never  taxed 
her  with  shamming,  and  did  not  recall  having 
said  anything  to  the  other  doctors  who  bad 
examined  her  to  lead  them  to  suppose  that 
he  believed  the  woman  was  shamming.  The 
respondents  originally  brought  suit  against 
the  appellant  and  the  city  of  Seattle  Jointly, 
but  before  trial  the  case  against  the  city 
was  dismissed.  The  Jury  returned  a  verdict 
for  $2,000  against  appellant  This  the  court 
later,  on  motion  for  a  new  trial,  reduced  to 
$1,250,  and,  upon  such  remission,  overruled 
the  motion  for  a  new  trial. 

There  is  but  one  error  which  we  shall  no- 
tice. The  appellant  contends  that  the  court 
erred  in  instructing  the  Jury  that  the  burden 
was  upon  appellant  to  show  due  care  by  a 
preponderance  of  the  evidence.  This  Involv- 
ed the  giving  of  two  instructions,  and  the  re- 
fusal of  one,  excepted  to  by  appellant 

[1]  On  the  question  of  burden  of  proof,  the 

court  first  Instructed  the  Jury  that  respond- 

'ents  had  made  a  prima  fade  case  of  negll- 

'  gence  on  the  part  of  appellant  if  tbey  bad 

'shown  Injury  from  the  blast  set  off  by  ap- 

'peilant     This,  appellant  says,  so  far  as  It 

gbes,  is  conceded  to  be  proper;    and,  if  it 

bad  been  followed  by  proper  complementary 

instructions,  appellant  should  not  complain. 

But  such  proper  complementary  Instructions 

not  having  been  £lven,  this  was  prejudicial 

error,  the  effect  of  which  was  to  throw  upon 

the  defendant  the  burden  of  sustaining  the 

plaintiCs  case. 

The  Instruction  on  this  point  reads: 

"Ton  will  then  determine  from  the  evidence, 
the  burden  being  upon  the  defendants,  whether 
or  not  these  defendants,  Holt  &  Jeffery,  in  the 
conduct  of  their  work,  were  careless  and  negli- 
gent in  the  manner  in  which  tbey  conducted 
that  blasting.  In  other  words,  if  they  did  the 
blasting  in  such  a  way  that  a  reasonably  careful 
and  stdllful  man  would  not  have  done  it  in  the 
way  that  they  did  it,  and  if  you  find  that  this 
plaintiff  was  injured  from  some  debris,  atone, 
dirt  or  piece  of  stump  cast  from  their  blasting, 
you  will  determine  whether  or  not  that  is  due 
to  the  negligent  careless,  and  unskillful  way  in 
which  the  blast  was  disciiarged.  •  •  •  vvben 
we  say  that  the  burden  of  proof  is  upon  one 
party  or  the  other,  we  mean  that  that  party  has 
to  establish  to  you,  by  a  fair  preponderance  of 
the  evidence,  the  truth  of  the  allegations  made 
by  that  party." 


The  instructions  omitted.  Indicated  by  tbe 
asterisks,  and  not  included  in  appellant's  ex- 
ceptions, were  instructions  as  to  the  measure 
of  compensation  and  damages  to  be  awarded 
to  the  respondents,  if  any.  There  is  no  ref- 
erence or  allusion  In  the  court's  instructions 
to  the  Jury  as  to  the  burden  of  proof,  other 
than  the  direction  in  the  foregoing  instruc- 
tion that  the  burden  of  proof  is  upon  the  de- 
fendant (appellant)  to  show  that  it  was  not 
careless  and  negligent  in  the  conduct  of  its 
work.  There  was  no  instruction  by  the  court 
that  the  burden  of  proof  was  upon  the  plain- 
tiff to  establish  her  injury,  the  extent  of  th* 
Injury,  the  amount  of  damage,  and  her  aitn- 
atlon  and  condition  at  the  time  and  after- 
wards, by  a  talr  preponderance  of  the  evi- 
dence. 

[2]  We  have  frequently  held.  In  accordance 
with  the  overwhelming  weight  of  authority, 
that  an  instruction  which  might  be  erroneoos 
if  standing  alone,  but  when  read  in  the  light 
of  all  the  other  instructions  given  by  the 
court  to  the  Jury  cannot  be  said  to  be  erro- 
neous and  prejudicial,  will  not  be  grounds 
for  reversal.  The  instruction  here  In  ques- 
tion stands  alone  as  to  the  burden  of  proof, 
and  certainly  the  burden  of  proof  was  upon 
the  respondents  to  establish  the  material  al- 
legations of  their  complaint  by  a  fair  pre- 
ponderance of  the  evidence.  As  to  where  tbe 
burden  was  to  establish  any  material  facta 
by  a  fair  preponderance  of  tbe  eridence  as 
defined  by  tbe  court,  the  Jury  were  only  in- 
formed that: 

"You  will  then  determine  from  the  evidence, 
the  burden  Iieing  upon  the  defendants,  whether 
or  not  these  defendants.  Holt  &  Jeffery,  in  the 
conduct  of  their  work,  were  careless  and  negli- 
gent in  tbe  manner  in  which  they  conducted 
their  blasting." 

This  would  be  a  proper  ii»truction  if,  as 
said  by  appellant,  it  was  given  with  other 
proper  complementary  instructions.  The 
Jury  might  well  have  inferred,  and  probably 
did  infer,  that  the  burden  of  proof  was  upon 
the  appellant  to  disprove,  by  a  fair  prepon- 
derance of  the  evidence,  all  the  allegations 
and  proof  on  the  part  of  the  respondents. 

[3]  It  is  true  that  the  evidence  here  de- 
veloped a  situation  upon  which  the  maxim 
"res  ipsa  loquitur"  applies.  Where  the  cir- 
cumstances of  the  occurrence  that  caused 
the  injury  are  of  a  character  to  give  ground 
for  a  reasonable  inference  that  if  due  care 
had  been  employed  by  the  party  charged 
with  care  in  the  premises,  the  thing  that 
happened  amiss  would  not  have  happened,  it 
Is  said  "res  ipsa  loquitur" — the  thing  speaks 
for  Itself;  that  is  to  say.  If  there  is  noth- 
ing, to  explain  or  rebut  an  inference  that 
arises  from  the  way  the  thing  happened.  It 
may  falriy  be  found  to  have  been  occasioned 
by  negligence.  Sweeney  v.  Erving,  228  U.  S. 
233,  33  Sup.  Ct.  416,  57  L.  Ed.  815,  Ann.  Caa 
1914D,  905;  Stokes  T.  Saltonstall,  13  Pet 
181,  10  L.  Ed.  115. 

[4]  The  proposition  is  that,  upon  a  sltua- 
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tlon  which  presents  a  case  for  the  applica- 
tion of  the  maxim  "res  Ipsa  loquitur,"  there 
is  a  presumption  raised  that  there  was  a 
want  of  due  care  and  caution,  or,  In  other 
words  negligence,  on  the  part  of  the  defend- 
ant, which  no  one  else  Is  in  position  to  ex- 
plain; the  evidence  being  peculiarly  within 
the  knowledge  and  control  of  the  defendant 
This  presumption  is  a  rebuttable  presump- 
tion of  evidence  and  not  a  conclusive  pre- 
sumption of  law.  It  is  necessary  that  the 
party  against  whom  this  presumption  arises 
rebut  it,  for  it  would  be  paradoxical  to  say 
that  the  plaintiff  must  explain  this  apparent 
negligence  when  it  is  beyond  the  power  of 
the  plaintiff  to  do  so.  But  this  presumption 
is  rebutted  when  evidence  and  inferences  are 
shown,  not  necessarily  preponderating  against 
the  inference  derived  from  the  presumption, 
but  sufficient  merely  to  counterbalance  it. 
It  is  thus  said  that  the  burden  of  proof  is 
upon  the  defendant.  In  such  case,  to  furnish 
such  evidence  or  explanation.  This  does  not 
mean,  however,  that  the  defendant  must  fur- 
nish preponderating  evidence  to  explain  snch 
presumption,  but  only  that  it  must  furnish 
evidence  as  to  the  cause  of  the  apparent  neg- 
ligence and  as  to  the  exercise  of  due  care 
and  caution,  or  plaintiff  would  be  entitled  to 
peremptory  instructions  to  the  Jury. 

Brief  statements  have  been  made  in  deci- 
sions of  the  courts  and  by  the  text- writers  to 
the  effect  that  the  burden  of  proof  in  sudi 
case,  where  the  maxim  "res  ipsa  loquitur" 
applies,  is  upon  the  defendant  Thus  there 
is  a  statement  in  Bailey,  Onus  Probandls,  p. 
74,  as  follows: 

"As  to  injuries  caused  by  blasting,  it  seems 
that  the  maxim  'res  ipsa  loquitur'  applies,  so, 
at  least,  as  to  devolve  the  burden  of  proof  on 
the  defendant,  to  show  due  care  and  proper  pre- 
caution." 

See,  also,  1  Thompson,  NegIig«ioe,  p.  113,  | 
13;  San  Joan  Ugbt  St  Transit  Go.  y.  Re- 
qnena,  224  TT.  S.  89,  32  Sup.  Ct  399,  56  U  Ed. 
680;  Abrams  v.  Seattle,  60  Wash.  356,  111 
Pac.  168;  Fate  v.  Ciolumbia  &  Puget  Sound 
R.  Co.,  52  Wash.  166,  100  Pac.  324.  In  the 
last  case  this  comt,  per  Rudkln,  J.,  say: 

"The  law  presumea  that  accidents  such  as  the 
one  complained  of  are  attributable  to  the  negli- 
gence of  the  carrier,  and  tlie  burden  of  proof  is 
on  the  carrier  to  rebut  this  presumption." 

And  in  Abrams  v.  Seattle,  supra,  where  the 
court  after  Informing  the  jury  as  to  how  a 
presumption  of  negligence  in  such  a  case  aris- 
es, and  that  knowledge  of  the  condition  is  prac- 
tically limited  to  the  defendant  or  its  serv- 
ants and  is  unavailing,  except  through  it  or 
them,  and  that  in  such  case  a  mere  happen- 
ing of  the  accident  under  such  circumstances 
creates  the  presumption  that  the  defendant 
was  negligent  and  in  snch  case  "the  burden 
would  be  shifted  to  the  defendant  to  show,  by 
a  fair  preponderance  of  the  testimony,  that 
it  was  not  guilty  of  such  negMgence,"  held 
that  such  instruction  was  hot  improper.    An 


attempt  was  made  to  distinguish  between 
the  term  "burden  of  proof  and  the  term 
"preponderance  of  the  evidence."  But  In 
snch  a  case  what  is  really  meant  Is  simply 
that  the  burden  of  furnishing  evidence  ex- 
plaining the  apparent  negligence,  if  any  ex- 
planation is  possible,  is  uix)n  the  one  to  whom 
it  is  attributable.  The  doctrine  means  that 
the  facts  of  the  occurrence  warrant  an  in- 
ference of  negligence;  not  that  they  compel 
such  an  Inference.  It  does  not  shift  the  bur- 
den of  proof,  nor  does  it  convert  the  defend- 
ant's general  issue  into  an  afflnnative  de- 
fense. When  all  the  evidence  is  to,  it  is  for 
the  jury  to  determine  whether  the  preponder- 
ance is  with  the  plaintiff.  Sweeney  v.  Ervlng, 
supra.  The  proper  instructions  as  to  the  ap- 
plication of  the  presumption  would  be  thus: 
The  jury  should  be  instructed  that  the  bur- 
den of  proof  is  upon  the  plaintiff  to  establish 
all  the  controverted  allegations  of  his  com- 
plaint by  a  fair  preponderance  of  the  evi- 
dence, and  defining  preponderance  of  the  evi- 
dence ;  that  when  a  situation  is  shown  which 
necessarily  infers  negligence  on  the  part  of 
defendant,  or  res  ipsa  loquitur,  the  burden 
then  devolves  upon  defendant  to  furnish  an 
explanation  or  rebuttal  of  that  presumption 
of  negligence,  hy  producing  evidence  of  his 
due  care  and  proper  precaution,  under  the 
circumstances  and  conditions  necessarily 
within  defendant's  excluislve  control.  If, 
then,  after  considering  such  explanation,  on 
the  whole  case  and  on  all  the  issues  as  to 
negligence.  Injury,  and  damages,  the  evidence 
stUI  preponderates  in  favor  of  the  plaintiff, 
plaintiff  Is  entitled  to  recover ;  otherwise  not 

In  this  case  the  instruction  complained  of 
as  to  the  burden  of  proof,  standing  alone,  and 
the  jury  not  being  directed  In  any  form  that 
it  was  incumbent  upon  the  respondents*.<fi> 
establish  any  of  their  allegations  by  Kiittdt 
preponderance  of  the  evidence,  the  -burden 
of  proof  being  upon  them  so  to  do,  tt  was 
clearly  erroneous  and  prejtdibialL 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

PARKER  and  MODI^,  JJ.,  concur.  MOR- 
RIS, 0.  J.,  and  CHADWaCK,  J.,  concur  in 
the  result 

(8S  Wub.  187) 
STATE  ex  reL  STRUm'Z  et  al.  t.  SPOKAMB 
COUNTY  et  al.     (No.  12383.) 

(Supreme  Court  of  Washington.     April  20, 
1915.) 

1.  EinRBRT  DoKAiN  «=»246— Right  of  Pbop- 
KSTY  OWNEB  —  Abahdonicbnt  ov  Pbookbd- 

INQS. 

A  judgment  of  coDdemnatlon  in  proceedings 
by  county  commissioners  to  establish  a  county 
road  gave  no  right  to  parties  whose  land  was 
condemned  to  compel  by  mandamus  payment 
of  the  award,  since,  in  exercising  the  discretion 
with  which  it  is  vested  to  determine  whether  or 
not  the  financial  condition  of  tiie  county  war- 
rants the  construction  of  a  proposed  higfawayi 
the    board   exercises    legislative  -  functions   and 
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cannot  be  coerced  by  the  court*  if  It  decides  to 
abandon  the  project. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  647-657;  Dec  Dig.  <8=> 
246.] 

2.  Eminent  Domain  ®=3246— Right  or  Prop- 
erty Owner  Under  Judgment  of  Appro- 
priation. 

Entry  of  judgment  on  the  verdict  of  award 
gave  the  owners  no  vested  right  to  the  money, 
since  by  statute  the  rights  of  the  parties  are 
correlative ;  no  right  to  the  land  vesting  in  the 
condemning  party  until  it  has  ^aid  the  award, 
and  no  right  to  the  award  vesting  in  the  own- 
er until  title  to  the  land  vesta  in  the  condemn- 
ing party. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §{  647-667;  Dec.  Dig.  «=:> 
246.] 

Department  2.  Appeal  '  from  Superior 
Court,  Spokane  County;  E.  H.  Saliivan, 
Judge. 

Mandamus  on  the  relation  of  Maty  and 
Wenzel  Struntz  against  Spokane  County  and 
others.  From  a  Judgment  denying  the  writ, 
relators  appeal.    Affirmed. 

P.  C.  Shine  and  Geo.  W.  Belt,  both  of  Spo- 
kane, for  appellants.  George  H.  Crandall, 
and  Ira  Honeflnger,  both  of  Spokane,  for  re- 
spondents. 

MORRIS,  0.  3.  In  1908  the  board  of  coun- 
ty commissioners  of  Spokane  county,  pursu- 
ant to  the  iMwer  conferred  by  statute,  com- 
menced proceedings  to  establish  a  county 
road  In  pert  across  and  over  lands  of  rela- 
tors. An  award  was  made  to  relators  for 
the  ndne  of  the  land  to  be  taken  which  was 
refused,  whereupon  an  action  was  commenc- 
ed to  condemn  the  rl^t  of  way  orer  relators' 
lands  'and  to  ascertain  the  damages  to  be 
paid,  which  resulted  in  a  verdict  assessing 
the  damages  for  the  hind  taken  and  damages 
to  the  remainder  of  the  rtiators'  land  be- 
eanse  of  such  taking.  In  the  sum  of  |2,875. 
A  judgment  was  entered  upon  this  verdict 
which  provided  that,  upon  the  payment  of 
the  award,  the  county  might  appropriate  the 
designated  part  of  relators'  lands  for  the 
purpose  of  a  public  highway,  with  costs  to 
relators.  The  board  of  county  commissioners 
were  dissatisfied  with  the  amount  of  this 
award,  and  determined  to  discontinue  and 
abandon  the  proceeding,  serving  notice  of 
such  abandonment  and  discontinuance  upon 
relators.  Subsequently,  relators  satisfied  the 
Judgment  of  record,  and,  presenting,  a  certi- 
fied copy  of  such  satisfacti(«i  to  the  county 
auditor,  demanded  a  warrant  in  payment  of 
the  Judgment,  wliich  demand  was  refused, 
and  relators  then  sued  out  a  writ  of  manda- 
mus in  wlilch  It  was  sought  to  require  the 
board  of  county  commissioners  to  antliorize 
the  Issuance  of  a  warrant  to  relators  In  the 
amount  of  such  Judgment  and  to  proceed 
With  the  establishment  of  the  road.  Upon  a 
hearing  of  this  writ  tbe  lower  court  found 
the  facts  as  we  have  recited  them,  and  that 
a  warrant  had  been  refused  relators  for  any 


part  of  such  Judgment  "except  Judgment  for 
costs,"  and  denied  the  writ    Relators  appeal 

[1,  2]  Whether  or  not  relators  were  entitled 
to  the  relief  prayed  for  depends  upon  the 
right  of  the  board  of  county  commissioners 
to  abandon  and  discontinue  tbe  condemna- 
tion proceedings.  That  such  right  exists 
seems  clearly  established  by  the  great  weight 
of  authority.  The  purpose  of  an  award  by 
a  Jury  or  otherwise  in  condemnation  proceed- 
ings is  simply  to  fix  the  amount  to  lie  paid 
by  the  condemnor  Iiefore  it  can  appropriate 
land  to  the  desired  purpose,  and  when  this 
price  is  ascertained  the  condemning  party,  in 
the  absence  of  statutory  provisions  to  the 
contrary,  has  a  reasonable  time  to  determine 
whether  to  accept  or  refuse  the  land  at  the 
price  fixed.  We  know  of  no  rule  of  law  that 
compels  a  party  seeking  to  condemn  land  for 
public  use  to  proceed  with  the  appropriation 
when  in  its  Judgment  the  price  to  be  paid  is 
exorbitant.  Tbe  cost  of  oonstructlon  and 
other  necessary  expenses  are  questions  which 
necessarily  must  be  taken  into  consideratioB 
by  tbe  t>oard  of  county  commissioners  before 
it  can  determine  whether  the  financial  con- 
dition of  the  county  treasury  or  the  funds 
available  for  such  purposes  warrant  the  con- 
struction of  a  proposed  county  highway,  and 
it  is  because  of  this  that  such  a  board  is 
vested  with  a  discretion  to  determine  wheth- 
er or  not  it  will  proceed — a  discretion  which 
caqnot  be  properly  exercised  until  it  has  been 
definitely,  or  at  least  approximately,  ascer- 
tained what  the  total  cost  will  'be.  Since  the 
courts  exercise  Judicial  powers  only,  it  fol- 
lows that  this  discretion,  which  is  of  a  leg- 
islative character,  cannot  be  controlled  by 
the  courts.  Selde  v.  Lincoln  County,  25 
Wash.  198,  6S  Pac.  192;  Port  Angeles  Pae. 
Ry.  Co.  V.  Cooke,  38  Wash.  184,  80  Pac.  306; 
Chicago  V.  Hayward,  176  111.  130,  52  N.  E. 
26 ;  Manlon  v.  LouisTllle,  St  L.  &  T.  Go,  90 
Ky.  491,  14  S.  W.  532;  Pool  ▼.  Butler,  141 
Cal.  46,  74  Pac.  444;  1  ElUott  on  Roads  and 
Streets,  |  307;  Lewis  on  Eminent  Domain, 
IS  666,  955;  Dillon  on  Municipal  Corpora- 
tions (5th  Ed.)  I  1044.  The  decree  in  this 
case  gives  to  the  county  the  right  to  appro- 
priate the  land  of  relators  upon  payment  of 
the  award,  and  this  Is  all  that  it  could  do, 
since  under  our  Constitution  there  could  be 
no  appropriation  until  the  damages  Iiad  been 
first  ascertained  and  paid.  The  Judgment  en- 
tered on  the  verdict  is  therefore  not  an  ap- 
propriation of  the  land,  and  no  decree  to 
that  effect  could  be  entered  until  this  judg- 
ment had  been  complied  with  and  tbe  money 
paid  into  court  for  tbe  benefit  of  relators. 

Relators  contend  that  tbie  entry  of  this 
judgment  on  the  award  gave  them  a  rested 
right  to  the  money  of  which  the  subsequent 
action  of  the  board  could  not  deprive  them. 
Under  statutes  such  as  ours  the  rights  of  the 
parties  are  correlative.  There  can  be  no 
vested  right  in  the  one  party  until  there  b 
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a  vested  right  In  the  other,  and,  since  the 
condemning  'party  can  obtain  no  vested  right 
in  the  land  until  it  has  paid  the  award.  It 
follows  that  the  other  party  can  have  no 
vested  right  In  the  award  until  by  Its  pay- 
ment title  to  the  land  Is  vested  In  the  con- 
demning party.  North  Coast  Ry.  Co.  v.  Gen- 
try, 73  Wash.  188,  131  Pa&  8B6;  Bensley  ▼. 
Mountain  Lake  Water  Co..  13  Cal.  307,  73 
Am.  Dec.  676;  Chicago  ▼.  Barblan,  80  111. 
482 ;  Chandler  v.  Morey,  185  lU.  696,  63  N.  EL 
612. 

The  utmost  that  relators  were  entitled  to 
was  their  costs  In  the  condemnation  proceed- 
ings. The  lower  court  has  found,  however, 
to  which  no  exception  'was  taken,  that  the 
refusal  to  Issue  the  warrant  was  only  to  the 
inclnaion  of  the  award  and  did  not  extend  to 
the  Judgment  for  costs.     • 

Judgment  affirmed. 

CROW.  BUilS,  MAIN,  and  FULLERTON, 
JJ.,  concur. 

(SE  Wash.  162)  — =» 

FLORBNOE>-RAB  COPPER  CO.  v.  KIM- 
BEL.    (No.  12473.) 

(Supreme  Court  of  Washingtmi.    April  17, 
191S.) 

1.  MUTBB  AND  MnrXBALS  «=9l9— DlSPOSITIOIT. 

The  disposition  of  minlne  fnronnd  itself  is 
wholly  1b  control  of  the  federal  government,  and 
state  statutes,  providing  for  location  notices, 
are  merely  statutes  of  peace  and  repose  intend- 
ed to  prevent  disorder. 

(Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  U  37-39:   Dec.  Dig.  «=> 

2.  MiNXS  AKD   MlNSBAU   ®=>26— BXI«CATIOK 

— ■~^OTICZfS 

Under  Rem.  ft  BaL  Code,  11  7366,  provid- 
ing that  the  relocation  of  forfeited  or  abandon- 
ed quartz  or  lode  claims  shall  only  be  made  by 
■in  Icing  a  new  discovery  shaft,  or  by  continuing 
the  original  shaft,  that  the  relocator  shall  erect 
new  or  make  the  old  monuments  the  same  as 
originally  required,  and  that  in  either  case,  a 
new  location  monument  shall  be  erected,  and 
the  location  certificate  shall  state  if  the  whole 
or  any  part  of  the  new  location  is  located  as 
abandoned  property,  the  location  notice  filed 
on  the  ground  itself  most  state  whether  the 
claim  is  located  as  forfeited  or  abandoned  prop- 
erty; it  being  insufficient  to  give  that  infor- 
mation In  the  certificate  recorded  with  the  coun- 
ty auditor  in  accordance  with  sections  7368, 
7859. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {|  61-63 ;  Dec.  Dig.  <S=» 
26.] 

8.  Minks  and  Minbbals  4=»38— Fobfeitxtbe 

OF  CliAIlfS— -BDKDKN  of  PbOOF. 

One  asserting  the  forfeiture  of  a  mining 
claim  lias  the  burden  of  proof. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  If  87^113;  Dec.  Dig. 
♦:»38.] 

4.'  Mines   and   Minerals   ®=»38  —  Miniko 
Claims— FoRFKiTUHE. 

Under  Rev.  St.  U.  S.  j(  2324  (U.  S.  Comp. 
St  1918.  i  4620),  declaring  that  upon  the  lo- 
cator's failure  to  perform  assessment  work,  the 
claim  shall  be  opened  to  relocation  as  if  none 
had  been  ever  made,  provided  the  original  loca- 
tors   have  not   resumed   work,  one  seeking   to 


avail  himsdf  of  a  nrecediac  locator's  failure  to 
do  assessment  work  mnst  establish  the  failure 
and  relocation  by  clear  and  convincing  proof, 
for  the  courts,  being  adverse  to  forfeiture,  will 
construe  mining  regulations  and  customs  so  as 
to  defeat  the  forfeiture,  if  possible. 

[Ed.  Noter— For  other  cases,  see  Mfaies  and 
Minerals,  Cent  Dig.  H  87^-113;  Dec.  Dig. 
<S=»38.] 

5.  Mines  and  Minebau  <S=>23— Asctssiient 

Work— Rklocation— Right  to. 

Where  mining  company  was  ezpendincr 
large  sums  in  preparing  trails  and  cable  lines 
to  its  claims,  it  bad  resumed  work,  and  the 
claims  were  not  open  to  relocation,  under  Rev. 
St  U.  S.  i  2324  (U.  S.  Comp.  St  1918,  |  4620). 
though  the  trails  and  lines  were  also  intended 
to  be  used  in  the  construction  of  a  railroad  in- 
tended to  carry  out  the  ore. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  51-69,  114;  Dec  Dig. 
«=>2S.] 

Department  1.  Appeal  from  Superior 
Court,  Snobondsh  County;  Ralph  C.  BelV 
Judge. 

Action  by  the  FIorence-Rae  Copper  Com- 
pany against  Roy  J.  Klmbel.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed aAd  remanded. 

Howard  Hathaway,  of  I<verett,  E.  H.  Guie,. 
of  Seattle,  and  Eugene  H.  Beebe,  of  Everett,, 
for  appellant  Coleman  &  Fogarty,  of  Ev- 
erett, for  respondent 

HOLCOMB,  3.  Appellant  Is  a  mining  cor- 
poration claiming  the  right  to  possession  of' 
18  located  mining  claims  in  the  Sultan  min- 
ing district.  In  Snohomish  county,  Wash., 
having  acquired  same  by  location  and  by 
purchase  from  other  locators  during  the  years 
1910  and  1911.  The  claims  have  never  gone 
to  patent,  but  are  held  and  operated  under 
the  general  mining  laws  of  the  United  States, 
and  of  this  state^  requiring  annual  assess- 
ment work  to  be  done  on  each  claim  or  upon 
one  dalm  for  the  entire  group.  The  clalms- 
In  Issue  were  held  and  operated  as  a  group. 
The  president  and  most  active  stockholder  of 
the  appellant  was  one  Nicholas  Rudebeck. 
The  secretary  and  treasurer  was  one  O.  T. 
Brackett  Other  stockholders  and  employes- 
working  for  the  corporation  were  E.  A.  Feng- 
ler,  William  Stotroen,  Frank  Curtis,  and  Ave 
or  six  others,  all  of  whom  came  from  Du- 
buque, iowa,  to  assist  In  the  operation  of' 
the  mine.  The  claims  were  in  a  mountainous- 
region  very  difficult  of  access,  and  one  of 
the  most  Important  matters  to  be  considered 
in  connection  with  their  development  was 
that  of  access  and  of  transportation  for  their 
output  A  railway  company,  called  the  Flor- 
ence-Rae  Railway  Company,  was  therefore- 
projected  by  some  of  the  stockholders,  for 
the  purpose  apparently  of  co-operating  with 
the  Florence-Rae  Copper  Company,  to  build- 
about  26  miles  of  railway  from  the  town  of' 
Startup  to  the  group  of  claims.  Mr.  Brackett 
was  also  secretary  of  this  company.  On  April 
4, 1913,  the  respondent  Klmbel  entered  into  a. 
contract  at  Dubuque,  Iowa,  signed  by  him- 
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self  and  Mr.  Rudebeck  on  behalf  of  the  rail- 
way company  and  the  copper  company,  where- 
by Klmbel  agreed  to  subscribe  for  stock  In 
both  companies  and  be  employed  as  a  laborer 
for  them  at  the  agreed  price  of  50  cents  per 
hour,  out  of  which  his  board  was  to  be  re- 
tained at  the  rate  of  $1  per  day,  and  75  per 
cent,  of  the  remainder  of  his  wages  was  to  be 
applied  upon  the  purchase  of  stock  of  the  par 
value  of  the  stock  in  each  of  the  companies, 
to  wit,  Florence-Rae  Copper  Company,  the 
Florence-Rae  Railway  Company,  and  another 
company  which  seems  to  have  been  projected, 
called  the  Florence-Rae  Lumber  &  Develop- 
ment Company.  On  June  23,  1913,  respond- 
ent arrived  at  Startup,  Wash.,  and  about  two 
days  later  he  went  to  the  group  of  mining 
claims,  and  there  went  to  work,  under  the 
direction  of  E.  A.  Fengler,  ita  assisting  to 
move  and  place  two  donkey  engines.  On  July 
14,  1913,  the  respondent  posted  notices  of 
location  upon  11  mining  location  claims,  all 
of  which  were  over  11  claims  of  the  appel- 
lant The  appellant  was  informed  of  this  on 
about  July  21,  1913.  The  appellant  there- 
uimn  ordered  him  off  the  claims  as  a  tres- 
passer. Shortly  afterwards  be  brought  an 
engineer  upon  the  claims  for  the  purpose  of 
surveying  and  staking  the  same.  Thereupon 
he  was  arrested  at  the  instance  of  appellant 
upon  a  criminal  charge  of  trespass,  which 
prosecution  was  afterwards  dismissed,  and, 
simultaneously  with  the  dismissal  thereof, 
this  action  was  brought  by  appellant  to  re- 
strain respondent  from  trespassing  upon  said 
claims  and  from  Interfering  with  the  posses- 
sion and  operation  thereof.  An  emergency 
restraining  order  was  granted,  which  remain- 
ed in  force  during  the  pendency  of  the  action 
and  until  dismissed  with  the  dismissal  of  the 
action  by  the  court  below  in  April,  1914.  The 
resi)ondent  answered  appeMant's  complaint, 
denying  trespass,  denying  the  commission  of 
any  unlawful  acts  by  biim,  and  setting  up  two 
affirmative  defenses,  in  the  first  of  which  he 
'  alleged  that  the  appellant  had  failed  to  per- 
form the  assessment  work  required  by  the 
laws  of  Washington  and  of  the  United  States, 
upon  the  mining  claims  described  and  men- 
tioned In  appellant's  complaint,  for  the  years 
1911  and  1912,  and  that  on  the  14th  day  of 
July  he  entered  upon  said  claims  and  relo- 
cated the  same ;  that  he  was  prevented  from 
perfecting  his  locations  by  the  arrest  hereto- 
fore mentioned,  and  by  the  restraining  order 
preventing  him  from  going  upon  the  same. 
He  alleged,  as  a  second  affirmative  defense, 
that  the  boundaries  of  the  mining  claims  men- 
tioned and  described  in  appellant's  complaint 
were  never  properly  staked  or  marked  upon 
the  ground  by  appellant  prior  to  the  5th  day 
of  August,  1913,  and  that  prior  to  said  date 
it  was  impossible  for  any  person  to  tell,  from 
any  marks  placed  upon  the  grounds,  what 
property  was  intended  by  the  appellant  to  be 
included-  within  the  boundaries  of  said  min- 
ing claims.  Wherefore  respondent  prayed 
that  the  action  be  dismissed,  and  that  be  be 


adjudged  the  owner  of  said  mining  claims. 
The  new  matter  set  forth  in  the  affirmative 
defenses  was  denied  by  the  appellant's  reply. 
Trial  was  bad  before  the  court  in  Novem- 
ber, 1913. 

At  the  trial  the  appellant  introduced  evi- 
dence of  its  incorporation  and  license  for  tha 
current  year,  and  Its  notices  of  location  of 
the  mines  in  question.  It  also  introduced 
evidence  of  the  interference  with  its  iKisses- 
slon  by  respondent  on  July  21,  1913,  and 
on  July  25,  1913.  The  appellant  then  rest- 
ed, and  respondoit  moved  for  a  nonsuit, 
which  was  denied.  .Respondent  then  intro- 
duced testimony  tending  to  show  that  the 
assessment  work  that  should  have  been  done 
by  the  appellant  upon  the  group  of  mining 
claims  in  1912  had  not  been  done;  that  work 
of  the  value  of  not  to  exceed  $550  only  had 
been  done  upon  all  of  said  claims.  He  also 
introduced  evidence,  over  the  objection  of 
appellant,  to  the  effect  that  appellant  had 
not  marked  the  boundaries  of  its  claims  upon 
the  ground  as  required  by  law;  but  the 
court,  at  the  instance  of  the  appellant,  re- 
quired the  respondent  to  elect  as  between  his 
first  and  second  affirmative  defenses,  upon 
the  ground  that  the  second  affirmative  de- 
fense was  ineonsistent  with  the  first,  inas- 
much as  an  attempt  to  relocate  mining  claims 
on  the  ground  of  abandonment  or  forfeiture 
necessarily  recognized  the  fact  that  there  had 
been  a  previous  valid  location,  and  that  the 
attempt  to  prove  that  the  appellant  had  not 
properly  located  its  claims  and  did  not  have 
valid  locations  to  sustain  its  ijossessory  right 
was  inconsistent  therewith.  To  this  require- 
ment to  elect  respondent  objected  and  ex- 
cepted, and  elected  to  stand  upon  bis  first  af- 
firmative defense — that  the  assessment  wcHrk 
had  not  been  done  by  appellant,  and  that  the 
claims  were  forfeited  and  subject  to  reloca- 
tion. The  respondent  also  introduced  evi- 
dence of  bia  location  notices  upon  11  mining 
claims  conflicting  with  11  of  appellant's 
claims.  He,  assisted  by  Fengler,  Curtis,  and 
Stotroen,  relocated  the  11  claims  In  one 
day.  All  of  respondent's  locations  were  nam- 
ed Iowa  lode  No.  1  and  so  on  to  Iowa  lode 
No.  11,  Inclusive.  In  rebuttal  appellant  at- 
tempted to  show  by  the  respondent  and  other 
witnesses  that  the  respondent  located  these 
claims  fraudulently  and  under  a  fraudulent 
agreement  and  collusion  wltb  Fengler,  Cut^ 
tis,  and  others  who  were  stockboldeis  In  the 
Florence-Rae  Copper  Company.  This  re- 
spondent denied,  and  he  testified  that  be  re- 
located the  claims  for  hhnself.  In  rebuttal 
also  the  appellant  introduced  evidence  to  show 
that  all  Its  claims  were  marked  upon  the 
ground  by  monuments  and  by  marking  the 
boundaries  as  well  as  the  nature  of  the  sur- 
face would  permit  It  also  introduced  evi- 
dence to  show  that  on  May  26,  1913,  It  haa 
resumed  its  assessment  work  by  the  pur- 
chase of  donkey  engines,  and  by  commencing 
to  move  them  to  the  mining  locations  or  their 
vicinity  for   the  purpose   of  operating  an 
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aerial  tram  and  other  eonveyances  tor  the 
removal  of  ore  from  the  mines,  and  material 
and  supplies  to  the  mines,  and  that  in  con- 
nection therewith  the  appellant  caused  a 
large  amount  of  work  to  be  done  in  building 
trails  and  improving  roads  and  trails  for 
Ingress  and  egress  to'  and  from  the  mining 
locations;  that  said  work  was  continuous 
up  to  the  time  of  the  attempted  relocation 
by  respondoit;  and  that  in  addition  thereto, 
and  on  the  2l8t  day  of  July,  1913,  the  appel- 
lant caused  actual  work  to  be  begun  upon 
certain  of  the  mining  claims.  Appellant  al- 
so In  rebuttal  introduced  evidence  to  show 
that  its  assessment  work  for  the  year  1912 
had  been  wholly  done  by  the  labor  upon 
building  trails,  bridge  building,  grading, 
slasliing,  building  cabins,  and  repairing '  a 
cabin  that  was  upon  the  group,  and  furnish- 
ing material  for  the  development  of  the  mine, 
aggregating  the  sum  of  $2,800,  or  about  $1,000 
in  excess  of  what  was  required  to  do  the 
assessment  work  for  the  entire  group  for  one 
year. 

The  court  found,  among  other  things,  that 
the  appellant  failed  to  perform  the  neces- 
sary assessment  woiic  upon  said  group  of 
claims  for  the  year  1912;  that  the  fair 
and  reasonable  value  of  all  the  work  so  i>er- 
formed  was  and  is  the  sum  of  $1,000,  and  no 
more ;  that  said  mining  claims,  by  reason  of 
the  failure  to  perform  said  necessary  assess- 
ment work,  became  subject  to  relocation  on 
the  Ist  day  of  January  next  following,  to  wit, 
1913 ;  that  on  July  14,  1913,  while  said  loca- 
tions were  subject  to  relocation,  and  before 
the  plaintiff  bad  resumed  work  on  said 
claims,  and  while  said  claims  were  vacant 
and  unoccupied  and  not  In  the  possession  of 
any  person  whatsoever,  the  defendant  peace- 
ably entered  thereon  and  posted,  at  the  point 
of  discovery,  notices  of  location,  as  herein- 
before mentioned;  that  the  respondent  was 
on  said  14th  day  of  July,  1913,  a  native-born 
citizen  of  the  United  States  and  over  the 
age  of  21  years — from  which  the  court  con- 
cluded that  the  action  should  be  dismissed  at 
plaintiff's  cost  A  decree  in  accordance  there- 
with was  thereupon  entered. 

The  contentions  of  appellant  are  as  fol- 
lows: (1)  That  there  never  was  a  valid  re- 
location of  the  claims  by  respondent;  (2) 
that,  even  If  the  assessment  work  bad  not 
been  performed  in  1914,  there  was  a  resump- 
tion of  work  by  appellant  in  May,  1913, 
which  resumed  work  continued  from  that 
date  until  after  the  alleged  relocation  by  re- 
spondent in  July;  (3)  that  the  alleged  reloca- 
tion was  made  by  respondent  In  collusion 
with  E.  A.  Fengler,  a  manager  and  stockhold- 
er of  the  appellant  company,  and  F.  M.  Cur- 
tis, another  stockholder  of  the  appellant,  in 
order  to  defeat  the  title  of  the  corporation  to 
its  mining  claims  and  to  secure  to  themselves 
advantages  flowing  from  a  breach  of  their 
trust  obligations  to  the  corporation  and  other 
stockholders;   |4)  that  the  assessment  work 


for  the  year  1912  had  been  fully  performed 
by  the  appellant 

[1,  2]  1.  We  are  inclined  to  think  that  the 
first  contention  of  appellant  that  the  reloca- 
tion notice  was  not  sufficient,  is  ruled  by  the 
case  of  National  Milling  &  Mining  Co.  ▼.  Pic- 
colo, S4  Wash.  617, 104  Pac.  12&  The  statute 
(Rem.  ft  Bal.  Code,  S  7366)  is  as  follows: 

"The  relocation  of  forfeited  or  abandoned 
quartz  or  lode  claims  shall  only  be  made  by 
sinking  a  new  discovery  shaft  and  fixing  new 
boundaries  in  the  same  manner  and  to  the  same 
extent  as  is  required  in  makins  a  new  location, 
or  the  relocator  may  sink  the  original  discov- 
ery shaft  ten  feet  deeper  than  it  was  at  the  date 
of  the  commencement  of  such  relocation,  and 
shall  erect  new,  or  make  the  old  monuments  the 
same  as  originally  required:  in  either  case  a 
new  location  monument  shall  be  erected  and 
the  location  certificate  shall  state  if  the  whole 
or  any  part  of  the  new  location  is  located  as 
abandoned  property." 

That  portion  of  the  statute  referring  to  the 
sinking  of  the  shaft  does  not  apply  to  mining 
claims  west  of  the  summit  of  the  Cascade 
Mountains,  under  a  further  provision  of  the 
act  The  location  certificates  of  respondent  - 
do  not  state  that  the  claims  were  relocated 
as  forfeited  or  abandoned  property.  The 
conclusion  of  the  lower  court  was  that  In- 
asmuch as  the  word  "forfeited"  is  not  con- 
tained in  that  part  of  the  statute  reciting 
that  the  location  certificate  shall  state  wheth- 
er the  whole  or  any  part  of  the  new  location 
is  located  as  "abandoned  property,"  the  act 
applies  only  to  abandoned  property,  and  does 
not  require  a  relocator  to  state  in  the  posted 
notice  that  he  relocated  the  mining  property 
as  forfeited  claims.  It  seems  plain  to  us, 
however,  that  the  words  "abandoned"  and 
"forfeited,"  in  the  act  are  used  synonymous- 
ly and  Interchangeably,  and  that  the  word 
"abandoned,"  in  the  latter  part  of  the  act 
includes  or  means  in  the  altematlye  "for- 
feited," as  used  In  the  first  part  of  the  act 
This  was  the  construction  given  to  an  almost 
identical  act  by  the  Supreme  Court  Of 
Arizona  upon  an  Arizona  statute,  and  ap- 
proved by  the  Supreme  Court  of  the  United 
States  in  Clason  v.  Makto,  223  U.  S.  646,  32 
Sup.  Ct  392,  66  L.  Ed.  688.  In  National  M.  & 
M.  Co.  V.  Piccolo,  supra,  this  court  said: 

"The  appellant,  it  will  be  remembered,  was 
attempting  to  relocate  a  forfeited  claim,  not  a 
claim  upon  vacant  mineral  land  of  the  United 
States.  To  do  this,  under  this  provision  of  the 
statute.  It  was  necessary  *,  *  *  that  he  state 
in  his  location  certificate  'if  the  whole  or  an; 
part  of  the  new  location  is  located  as  [or]  aban- 
doned [or  forfeited]  property.'  A  mere  marking 
of  the  ground,  and  posting  noticM  proper  for 
an  original  location,  was  not  sufficient.  A  re- 
location of  a  forfeited  claim  must  comply  with 
this  section  of  the  statute  to  be  valid." 

The  respondent  argues  that  the  location 
certificate  mentioned  in  this  section  means 
the  notice  or  certificate  which  is  recorded 
with  the  county  auditor,  under  the  provisions 
of  section  7358,  Rem.  &  Bal.  Code,  and  that 
the  only  things  necessary  to  be  stated  in  the 
posted  notice  are  the  name  of  the  locator  or 
locators,  the  date  of  the  discovery,  and  the 
name  of  the  lode  or  claim.    Those  are  the  n- 
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qnlrements  speclflcally  mentioned  In  8ectl<Hi 
7358  of  the  Code  for  an  original  or  new  loca- 
tion. Under  section  7358,  Rem.  &  Bal.  Code, 
the  notice  to  be  recorded  within  90  days  after 
the  discovery  and  posting  of  the  original 
notice  must  contain  the  name  or  names  of 
the  locator,  the  date  of  the  location,  the 
number  of  feet  in  length  claimed  on  each  side 
of  the  discovery,  the  general  course  of  the 
lode,  and  such  a  description  of  the  claim  or 
claims  located  by  reference  to  some  natural 
object  or  permanent  monument  as  will  Identl- 
ty  the  claim;  and  respondent  contends  that. 
In  case  of  a  relocation,  the  location  certificate 
(to  be  recorded)  must  contain  one  other  req- 
uisite, which  Is  that  It  must  state  if  the 
whole  or  any  part  of  the  new  location  Is 
located .  as  abandoned  property.  There  Is 
Just  as  much  question  under  this  sectlcHi; 
providing  for  a  relocation  of  mining  claims, 
as  to  whether  any  notice  or  certificate  is  re- 
quired to  be  recorded  at  all,  as  there  is  as  to 
whether  the  notice  or  certificate  must  state 
whether  It  is  located  as  abandoned  or  forfeit- 
ed property.  We  assume,  however,  that  a  no- 
tice or  certificate  should  be  recorded  to  com- 
ply with  the  law.  These  statutes  for  local 
regulation  of  location  of  mining  claims  and 
protecting  the  possession  thereof  are  statutes 
of  peace  and  repose.  Intended  to  prevent  dis- 
order is  claiming  and  holding  mining  claims. 
The  disposition  of  the  mining  ground  Itself 
is  wholly  within  control  of  the  federal  govern- 
ment. It  will  be  observed  that  the  statute 
for  relocation  of  mining  claims  specifically 
provides  that  a  new  location  monument  shall 
be  located,  and  the  location  certificate  shall 
state  if  the  whole  or  any  part  of  the  new 
location  is  located  as  abandoned  property. 
We  certainly  think  that  this  means  exactly 
what  It  says — that  a  new  location  monument 
shall  bear  the  relocator's  notice  that  he  has 
relocated  the  original  location  in  whole  or  in 
part  as  abandoned  or  forfeited  property.  We 
are  strengthened  in  this  conclusion  by  the 
consideration  that  the  original  notice  of  the 
locator  or  relocator  is  that  which  Initiates 
bis  right  to  the  possession  of  a  mining  claim. 
His  possession  la  protected  from  the  time  of 
his  original  notice,  if  upon  vacant  and  nn- 
occnpied  mining  ground;  and  that  of  a 
relocator  from  the  time  of  posting  his  reloca- 
tion notice.  If  the  relocation  is  valid.  The 
ground  itself  usually  bears  evidence  of  hav- 
ing been  previously  located  as  a  mining 
«lalm.  The  relocator  ordinarily  knows  that 
he  is  not  ue  original  discoverer  and  locator, 
A»  respondent  necessarily  did  in  this  case. 
The  original  location,  however,  must  be  pro- 
tected so  long  as  the  original  locator  Is  la 
possession  or  has  complied  with  the  law,  and 
lias  not  manifestly  abandoned  or  forfeited 
the  location.  Undley  on  Mines  (3d  Ed.)  { 
40&  When,  therefore,  the  statute  says  that 
the  location  certificate  shall  contain  a  state- 
ment as  to  whether  It  Is  located  in  whole  or 
In  part  upon  forfeited  or  abandoned  ground, 


we  think  that  It  obvlonsly  and  necessarily 
refers  to  the  notice  to  be  posted  upon  the 
ground.  The  relocation  notices  of  the  re- 
spondent were  therefore  insufficient,  and 
were  Invalid  nnder  the  statute. 

[I-S]  2.  There  Is  a  further  and  substantial 
reason  why,  in  onr  Opinion,  the  attempted 
relocation  by  the  respondent  was  Invalid,  and 
that  is  that  the  appellant  had  resumed  work 
In  good  faith  and  expended  large  sums  of 
money  for  the  purpose  of  developing  the 
mine  after  the  1st  of  January,  1913,  regard- 
less of  whether  or  not  the  previous  year's  as- 
sessment work  had  been  fully  done.  .  The  evi- 
dence is  abundant  and,  we  think,  overwhelm- 
ing to  the  effect  that  the  donkey  engines, 
wire  cable,  and  all  the  labor  used  in  mov- 
ing and  installing  the  same  were  intended 
specifically  for  the  development  and  operation 
of  the  mines  and  not  of  the  railway.  It  is 
true  that  they  were  to  be  secondarily  used 
for  the  purpose  of  aiding  In  c<»istructlng  the 
railway,  but  the  railway  itself  was  Intended 
to  be  an  aid  and  oo-operator  with  the  mine. 
The  lower  court  seems  to  have  taken  the  view 
that,  because  these  expenditures  were  partly 
for  the  railway  company  ultimately,  they  did 
not  constitute  assessment  work,  and  that 
actual  work  upon  the  mining  claims  them- 
selves by  the  appellant's  employ^  was  not 
started  nntU  July  21,  1913,  or  after  the 
respondent's  initiatory  right  was  secured 
by  posting  the  notices  of  relocation.  The 
trial  court's  finding  that  the  appellant  had 
not  resumed  assessment  work  on  the  group  of 
claims  prior  to  the  relocation  by  the  re- 
spondent was  undoubtedly  based  upon  this 
theory.  We  are  satisfied  it  was  erroneous. 
The  burden  of  proving  a  forfeiture  was  upon 
respondent    27  Cyc.  60L 

The  evidence  is  almost  uncontroverted  that 
several  thousand  dollars  had  been  expended 
in  furnishing  and  moving  the  entwines  and 
other  material  and  In  building  and  improv- 
ing trails  and  roads  for  the  better  develop- 
ment of  the  mine,  commencing  about  May  26, 
1913,  and  continuing  without  interruption 
until  the  time  at  which  respondent  attempted 
to  relocate  said  claims.  The  evidence  is 
overwhelming  that  the  appellant  had  no  in- 
tention whatever  of  abandoning  the  mining 
claims  or  any  of  them,  but,  on  the  contrary, 
was  spending  large  sums  of  money  for  labor 
and  materials  to  develop  them.  The  re- 
spondent himself  was  employed  by  the  appel- 
lant in  laboring  for  a  time  to  that  very  end. 
The  respondent  could  not  claim,  yrltb  any 
show  of  good  faith  whatever,  that  he  believed 
appellant  had  abandoned,  or  was  Intending  tu 
abandon,  any  of  said  claims.  He  testified 
that  he  relocated  the  claims  In  question  for 
the  reason,  as  he  said,  that  he  had  been  in- 
formed by  Mr.  Curtis,  another  of  the  em- 
ployes and  a  stockholder  of  the  appellant, 
that  appellant  had  not  done  the  larger  part 
of  the  assessment  work  for  1912.  Be  knew 
the  precise  situation  and  boundaries  of  appel- 


Digitized  by  VjOOQ  IC 


Wash.) 


STATE  ▼.  SKAQIT  BITEB  TELEPHONE!  A  TKLEGBAFH  00. 


885 


lant'B  claims.  The  penalty  for  fiiilure  to 
comply  with  the  requirements  of  the  law  iu 
respect  to  performance  of  annual  labor  Is 
that  the  location  shall  be  oi>en  to  relocation  in 
the  same  manner  as  If  no  location  had  ever 
been  made.  U.  S.  Rev.  SUts.  i  2324  (U.  S. 
Oomp.  St  1913,  M620). 

The  term  "forfeiture"  does  not  appear  in 
the  statnte,  but  the  courts  employ  it  as  a 
comprehensire  word  indicating  a  legal  result 
flowing  from  a  breach  of  condition  subse- 
quent, subject  to  which  the  locator  acquires 
his  title.  The  courts  do  not  Incline  to  the 
enforcement  of  this  class  of  penalties,  which 
have  always  been  deemed.  In  law,  odious. 
Mndley  on  Mines  (3d  Ed.)  |  645;  National 
M.  &  M.  Co.  V.  Piccolo,  54  Wash.  617,  104 
Pac.  128;  Emerson  t.  McWhlrter,  133  <!:al. 
510,  65  Pac.  1036. 
The  federal  statute  also  provides  that: 
"Upon  a  failure  to  comply  with  these  condi- 
tions [assessment  work],  the  claim  or  mine  open 
which  such  failure  occurs  shall  be  open  to  relo- 
cation in  the  same  manner  as  U  no  location  of 
the  same  had  ever  been  made :  Provided  that 
the  original  locators,  their  heirs,  assigns,  or 
legal  representatives,  have  not  resnmed  work  up- 
on the  claim  after  failure  and  before  such  loca- 
tion."    U.  S.  Bev.  Stats.  {  2324. 

A  forfeiture  does  not  ensue  from  the  mere 
failnre  to  comply  with  the  law.  It  requires 
the  Intervention  of  a  third  party  and  a  re- 
location of  the  ground  l>efore  any  forfeiture 
can  arise.  When  thereby  such  forfeiture  be- 
comes effectual,  the  estate  of  the  original 
locator  is  hopelessly  lost,  and  there  is  no 
possibility  of  its  being  restored.  Lindley  on 
Mines  (3d  Ed.)  {  651.  Resumption  of  work 
at  any  time  prior  to  the  lawful  inception  of 
an  Intervening  right  prevents  forfeiture 
Belk  V.  Meagher,  104  U.  S.  279,  26  L.  Ed.  735. 
One  seeking  to  avail  himself  of  the  failure  of 
a  preceding  locator  to  comply  with  the  law 
in  order  to  secufe  a  relocation  of  a  mine  must 
establish  such  failure  by  clear  and  convinc- 
ing proof,  and  the  court  will  construe  a 
mining  regnlation  or  custom  so  as  to  defeat  a 
forfeiture^  If  It  can,  and  every  reasonable 
doubt  ivlll  be  resolved  In  favor  of  the  valid- 
ity of  the  mining  claim  as  against  the  as- 
sertion of  a  forfeiture.  27  Oya  600;  Und- 
ley  on  Mines  (3d  Ed.)  H  661,  654;  Wbalen 
Consol.  Copper  Min.  Co.  t.  Whalen  (C.  a) 
127  Fed.  611;  McOulloch  v.  lHurphy  (O.  C.) 
125  Fed.  147.  The  expense  of  getting  the 
machinery  to  the  mine  which,  when  used, 
would  tend  to  the  development  of  the  mining 
claims,  will  be  allowed  on  the  annual  assess- 
ment work  on  the  claims,  although  said  ma- 
chinery and  expenses  incurred  are  not  within 
the  boundaries  of  the  claims.  Battersby  v. 
Abbott,  9  Cal.  66& 

All  the  work  done  by  the  stockholder  Fen- 
gler  and  his  associates  and  the  employes 
under  him,  in  moving  the  engines  and  cable 
and  building  and  repairing  roads  and  trails, 
was  done  for  the  copper  company  according 
to  Fengler's  own  testimony  and  his  solemn 


declaration  by  way  of  lien  claim  against 
the  Florence-Rae  Copper  Company's  mineral 
claims.  All  work  done  for  the  railway  com- 
pany was  excluded  from  this  lien.  A  sum 
largely  in  excess  of  $2,000  was  spent  for 
labor  alone  for  the  benefit  of  the  appellant's 
mineral  claims,  commencing  in  May,  1913. 
We  are  convinced  that  this  constitntes  such 
a  resumption  of  work  in  good  faith  before  the 
alleged  relocation  that  it  defeats  respond- 
ent's attempted  relocation.  There  is  some 
suggestion  in  the  record  on  the  part  of  re- 
spondent that  this  is  a  Question  of  fact  on 
which  there  is  a  conflict  of  testimony,  and 
which  the  trial  court  decided  on  the  facta 
But,  as  we  have  said  before,  we  do  not  consld- 
eir  that  there  is  any  conflict  of  evidence 
worthy  of  note  upon  this  question.  It  is 
true  that  Secretary  Brackett  testified  that 
the  cost  of  the  donkey  engines  was  charged 
by  him  upon  the  railway  company's  account. 
But  that  does  not  in  any  way  controvert  the 
fact  established  by  other  witnesses  of  both 
the  respondent  and  the  appellant,  that  they 
were  purchased,  and  the  labor  in  moving  and 
installing  them,  and  other  materials  and  la- 
bor, were  furnished,  for  the  purpose  of  Im- 
proving and  facilitating  the  development  of 
the  mines. 

The  decree  of  the  lower  court  will  therefore 
be  reversed,  and  the  cause  remanded,  with  In- 
structions to  grant  the  relief  prayed  for  by 
appellant. 

MORRIS,  a  J.,  and  MOUNT,  PARKER, 
and.  CHAD  WICK,  J  J.,  concur. 


(85  Wash.  2SJ 

STATE  ex  rel.  PUBLIC  SERVICE  COM- 
MISSION V.  SKAGIT  RIVER  TELE- 
PHONE &  TELEGRAPH  00.  et  aL  (No. 
12887.) 

(Snineme  Court  of  Washington.    April  10, 
1915.) 

1.  EtiivssT  Domain  $=>Q9  —  Exfb»pbiation 
— RSOULATIOn    BY    PUBUO    Sebvicb    Com- 

lassioN. 
While  the  Public  Service  Commission  has 
plenary  powers  to  regulate  all  public  utilities 
within  the  state,  neither  it,  nor  the-  Legisla- 
ture which  establisbed  it,  ma^  so  regulate  in 
violation  of  any  of  the  provisions  of  the  state 
or  federal  Constitutions,  so  as  to  appropriate 
property  under  a  pretended  ptihlic  use,  or  in 
the  pretended  exercise  of  the  police  power  of 
the  state,  without  just  compensation  being  first 
made. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  ||  171-179 ;   Dec.  Dig.  <3=369.] 

2.  Tblbgbaphs  Aim  Tkuefhones  «=s>2eVi 
New,  vol.  17  Key-No.  Series— Rboulatiom-^ 
Public   Sebvice  Coumission. 

The  Public  Service  CommisBion  ordered 
that  two  telephone  companies  should  connect 
their  lines,  and  dismissed  the  proceeding  as  to 
a  third  company  which  had  been  joined  as  a 
party.  Such  third  company  claimed  that  the 
enforcement  of  the  order  would  violate  a  con- 
tract between  itself  and  one  of  the  respondent 
companies.  Held,  on  appeal  by  such  commis- 
sion from  a  judgment  of  the  superior  court 
dismisRing  Its  petition  for  mandamus  to  compel 
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the  observanoe  of  its  order,  that  such  third 
company  had  the  right  to  be  heard,  although  it 
did  not  cau.ie  the  proceedings  before  the  com- 
mission to  be  reviewed  under  Laws  1911,  c 
117,  {§  86,  80,  providing  for  a  review  of  such 
proceedings  in  the  superior  court  on  writ  of 
review,  and  providing  that  in  all  actions  be- 
tween private  parties  and  public  service  com- 
panies involving  any  order  of  the  commission, 
etc.,  the  said  orders  and  rules  shall  be  conclu- 
sive unless  set  aside  or  annulled  on  review  as  in 
the  act  provided,  since  the  order  of  the  commis- 
sion did  not  pretend  to  affect  any  right  or  prop- 
erty of  the  third  company,  and  since,  by  Const, 
art.  1,  {  16,  providing  that  whenever  an  at- 
tempt is  made  to  take  private  property  for  a 
use  alleged  to  be  public  the  question  whether  the 
contemplated  use  be  really  public  shall  be  a  ju- 
dicial question,  and  determined  as  such  without 
regard  to  any  legislative  assertion  that  the  use 
is  public,  the  commission  acted  judicially,  and 
its  judgment,  if  absolutely  void,  may  be  at- 
tacked collaterally, 

3.  Teleobaphs  and  Tklbfbones  9=»  20Mt 
New,   voL   17  Key-No.   Series— RkouIiATITS 

COUMISSIOR— RBOUIiARITT  OF  ACTION— PBE- 

SUMPTIONS. 

While  every  presumption  in  a  collateral 
proceeding  is  in  fayor  of  the  validity  of  an 
order  of  a  public  service  commission  where  the 
objection  is  that  the  order  is  erroneous,  it  is 
otherwise  where  the  order  is  contrary  to  law 
or  takes  property  without  compensation  and 
hence  such  third  company  was  properly  allowed 
to  give  evidence  in  such  mandamus  proceeding 
tenoing  to  show  that  the  order  was  so  arbitrary, 
unjust  or  unreasonable  as  to  amount  to  a  de- 
privation of  property  in  violation  of  Const  U. 

5.  Amend.  14. 

4.  TELKQBAPns     AND     TxLKPnONBS     ®=>26 -<■ 

"Common    Garbieb"  —  "Pnauc    Service 

GOEPORATIOR." 

Telephone  companies  are  "common  car- 
riers," and  "public  service  eorporationa,"  sub- 
ject to  the  control  and  regulation  of  the  state 
under  the  exerdse  of  its  police  power  for  the 
well-being  of  society,  subject  to  the  constitntion- 
al  provision  that  their  property  shall  not  be 
taken  for  public  uses  except  by  due  process  of 
law,  which  is  satisfied  when  a  fair  and  just 
compensation  is  afforded  for  their  facilities  and 
service. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephone*,  Cent.  Dig.  1 14 ;  Dec.  Dig.  «=» 
26. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Common  Carrier; 
Public  Service  Corporation.] 

6.  TELEOBTAPHS     and     TBlfPHONES     9=»38  — 

Regulation  —  Obdesinq  Connection  — 
"TBANSinssioN  Without  Delat." 
In  the  case  of  telephonic  traffic,  "trans- 
mission without  delay"  means  continuous  trans- 
mission of  oral  messages,  and  a  company  oper- 
ating a  telephone  system,  like  other  common 
carriers,  is  under  duty  to  deal  equally  with  all 
citizens,  including  other  telephone  companies. 

[Rd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  33;  Dec.  Dig.  «=> 
o8.] 

6.  Teleobaphs    and    Telephones    9=>26\tt 
New,  vol.  17  Key-No.  Seriea— Regulation- 
Con  nectinq  Lines. 
Where  two  telephone  companies  voluntarily 
connect   their   lines   under  contract,  the  act  of 
the_  parties   in    making   such   a   connection    is 
equivalent    to    a    declnrntiuu    of   a    purpose    to 
waive  their  original  rislit  of  independence  that 
exists  in  the  absence  of  statutory  or  constitu- 
tional   provisions    authorizing    the   ordering    by 
competent  authority  that  a  connection  be  made 
between    two    unconnected    lines,    and    renders 
proper,  as  a  regulation  not  involving  the  tak- 


ing of  property,  the  opdering  of  the  impartial 
transmission  of  messages  of  all  connected  com- 
panies over  such  connecting  lines,  and  this  is 
true  though  the  contract  under  which  the  first 
connection  was  effected  was  subseqvently  de- 
clared illegal  by  the  federal  courts  under  the 
Sherman  Anti-Trust  Act  of  Jnly  2, 1890,  c.  847, 
26  Stat  209. 

7.  Teleobaphs    and    Telephones    «=>26H 
New,  ToL  17  Key-No.  Series— Rbottlation— 
Public    Sbbticb   ComassioN  —  Obobbino 
Connection— Cost. 
A  condition  precedent  to  the  validity  of 
■neb  order  ia  that  It  provide  for  the  payment 
to  the  company  ordered  to  make  such  connec- 
tion, of  its  cost,  either  by  the  petitioners,  or 
by   the  company  with   whom  the  connection  is 
ordered  to  be  made,  and  which  desires  it  and 
does  not  resist  and  also  that  the  order  provide 
reasonable  regulations  to  prevent  nimeoessary 
interference  with  the  traffic  of  one  company  by 
another,   and    also    prescribe    reasonable   joint 
tolls. 

En  Banc.  Appeal  from  Superior  Court 
Thurston  County ;  John  R.  Mitchell,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
the  Public  Service  Commissioii,  against  the 
Skagit  River  Telephone  &  TelegraiA  Compa- 
ny and  another,  and  the  Pacific  Telephone  & 
Telegraph  Company.  Judgment  of  ^itniMMi, 
and  relator  appeals.    Afllnned. 

W.  v.  Tanner,  Atty.  Gen.,  and  Scott  Z. 
Henderson,  Asst  Atty.  Gen.,  for  appellant 
Hughes,  McMicken,  Doveli  &  Ramsey,  of  Se- 
attle, and  Pillsbnry,  Madison  &  Sntro,  of  San 
Francisco,  Cal.,  for  respondents. 

EOLCOMB,  J.  Upon  a  complaint  by  the 
commercial  club  of  Sedro  WooUey,  made  be- 
fore the  Public  Service  Commission  on  May 
1, 1913,  proceedings  were  had,  resulting  in  an 
order  by  the  Public  Service  Commission  re- 
quiring that  a  connection  be  made  between 
wires  of  the  Skagit  River  Telephone  &  Tele- 
graph Company,  hereinafter  called  the  "Skag- 
it Company,"  and  the  Puget  Sound  Independ- 
ent Telephone  Company,  hereinafter  called 
the  "Independent  Company,"  at  the  eastern 
limits  of  Sedro  Woolley.  The  Skagit  Compa- 
ny is  a  Washington  cori>oratlon,  owning  and 
operating  a  telephone  line  extending  easterly 
from  the  easterly  limits  of  Sedro  Woolley, 
throngb  the  valley  of  the  Skagit  river,  and 
through  the  towns  of  Lyman,  Hamilton,. Con- 
crete, and  Rockiwrt  This  company  main- 
tains .no  central  station  at  Sedro  WooUey,  bat 
at  the  city  limits  its  lines  are  connected  with 
those  of  the  Pacific  Telephcxie  A  Telegraph 
Company,  hereinafter  called  the  "Pacific  Com- 
pany." This  connection  exists  by  virtue  of  a 
contract  between  these  two  companies.  The 
Pacific  Company  is  a  California  corporation, 
owning  and  operating  a  telephone  system  ex- 
tending generally  throughout  the  Pacific 
Coast  states.  Its  lines  extend  into  Skagit 
county  and  as  far  east  as  Sedro  Woolley,  at 
which  point  it  maintains  a  central  station, 
and  connects  there,  as  stated,  with  the  lines 
of  the  Skagit  Company  at  the  easterly  limits 
of  the  city.    The  Independent  Company  ia  a 
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Washlntrton  corporation  owning  and  operat- 
ing a  ratber  extensive  telephone  system  In  the 
counties  of  King,  Snohomish,  and  Whatcom, 
and  through  the  county  of  Skagit  as  far  east 
as  Sedro  WooUey,  at  which  iwlnt  It  main- 
tains a  central  station.  Its  lines  are  not  con- 
nected with  those  of  the  Skagit  Company  at 
Sedro  WooUey  or  elsewhere.  Aa  a  result  of 
the  connection  between  the  lines  of  the  Skagit 
Company  and  the  Pacific  Company,  all  per- 
sons and  localities  served  by  one  company 
can  freely  communicate  ,hy  telephone  with 
persons  and  localities  served  by  the  other. 
The  lines  of  the  Skagit  Company  extend  east 
from  Sedro  Woolley.  The  lines  of  the  Inde- 
pendent Company  extend  west  from  Sedro 
Woolley,  and  these  lines  are  not  now,  and 
never  have  been,  connected.  Bach  reaches 
localities  not  reached  by  the  other.  In  the 
territory  west  of  the  easterly  limits  of  Sedro 
WooUey  through  which  the  lines  of  the  Pa- 
cific Company  and  the  Independent  Compjtny 
radiate,  all  localities  reached  by  the  Inde- 
l)endent  Company  are  also  reached  by  the  Pa- 
cific Company;  but  there  are  numerous  in- 
dividual subscribers  of  the  Independent  Com- 
pany who  do  not  have  the  Pacific  Company's 
telephone.  Likewise,  there  are  numerous  sub- 
scribers to  the  Pacific  Company  who  do  not 
have  the  Independent  Company's  telephone. 
Only  such  persona  in  the  territory  west  of 
the  Sedro  WooUey  as  have  Pacific  telephones 
!ire  able  to  communicate  with  persons  east 
uf  Sedro  Woolley  on  the  lines  of  the  Skagit 
Company.  At  the  hearing  before  the  Public 
Service  Commission,  the  three  telephone  com- 
panies participated.  The  Public  Service  Com- 
mission made  and  adopted  findings,  the  most 
important  of  which  appears  to  be  finding  No. 
19,  as  follows: 

"That  by  means  of  giicli  physical  connection 
between  the  Pacific  Telephone  &  Telen-aph 
<'ompany'8  lines  end  those  of  the  Skagit  River 
Telephone  &  Telegraph  Company,  there  note  e»- 
itte  a  contMMMK*  fine  of  communioation  be- 
tween the  localitiet  $erved  &y  the  Skagit  iy»- 
tem,  and  all  loeoUiiee  tcithtn  telephonic  di»- 
tanee  thereof  lerved  by  the  Paoiflo  $y$tem,  in- 
eluding  all  of  the  loeahtiee  reached  J>y  the  linet 
of  the  Independent  lyitem  [italics  ours],  but 
no  coDtinuous  Une  of  comnranication  exists  be- 
tween the  Unes  of  the  Puget  Sound  Independent 
Telephone  Company  and  the  lines  of  the  Ska- 
nt  River  Telephone  &  Telegraph  Company. 
That  a  necessity  exists  for  a  continuouB  line  of 
communication  between  the  locaUties  served 
by  the  Skagit  River  Telephone  Company  and 
the  localities  served  by  the  Paget  Sound  Inde- 
pendent Telephone  Company,  and  for  a  physi- 
cal connection  between  the  lines  of  said  Skagit 
River  Telephone  &  TelegrajA  Company  and  said 
Poget  Sound  Independent  Telephone  Company 
at  or  near  the  eastern  limits  of  the  city  of  Sedro 
Woolley  in  Skaeit  county,  Wash.  From  a  con- 
didcration  of  all  the  evidence,  the  commission 
finds  and  concludes  that  the  lines  of  the  Skagit 
River  Telephone  &  Telegraph  Company  and  de 
Puget  Sound  Independent  Telephone  Company 
ran.  by  the  constniction  and  maintenance  of 
suitable  councrtion  at  or  near  the  eastern  limits 
of  the  city  of  Sedro  Woolley,  be  made  to  form 
a  cnntimious  line  of  communication  between 
localities!  that  are  not  reached  by  the  lines  of 
either  company  alone.  That  sneb  connection 
for  the  transmittal  of  conversations  and  trans- 


fer of  messages  can  reasonably  he  made,  and 
efficient  service  obtained,  and  a  necessity  exists 
therefor." 

Based  upon  the  foregoing  findings,  tbe  com- 
mission made  the  following  order: 

"Wherefore,  it  is  ordered  that  the  Puget 
Sound  Independent  Telephone  Company  and 
the  Skagit  River  Telephone  &  Telegraph  Com- 
pany he,  and  such  companies  are  hereby,  or- 
dered and  directed  to  make  physical  connection 
between  the  telephone  lines  oi  said  companies 
at  or  near  the  eastern  limits  of  the  city  of 
.Sedro  Woolley,  Wash.,  so  as  to  form  a  Une  of 
continuous  communication  for  the  transmittal 
of  conversations  and  the  transfer  of  messages 
between  the  localities  served  by  the  Puget 
Sound  Independent  Telephone  Company  and  the 
locaUties  served  by  the  Skagit  River  Telephone 
&  Telegraph  Company,  and  that  such  physical 
connection  be  made  within  30  days  after  the 
service  upon  said  telephone  companies  of  a  cer- 
tified copy  of  this  order,  and  said  companies 
are  ordered  and  directed  to  thereafter  trans- 
mit conversations  and  transfer  messages  be- 
tween said  locaUties,  or  show  cause,  if  any 
there  be,  why  such  connection  cannot  reason- 
ably be  made  within  said  time.  It  is  further 
ordered  that  the  complaint  in  this  case,  in  so 
far  as  the  same  relates  to  or  affects  the  defend- 
ant Pacific  Telephone  &  Telegraph  Company, 
be,  and  such  complaint  hereby  is,  dismissed." 

It  will  be  noticed  that,  although  the  Pacific 
Company  was  a  party  to  the  proceeding  be- 
fore the  commission,  the  order  required  noth- 
ing of  It,  and  as  to  it  the  complaint  was  dis- 
missed. No  action  to  review  the  findings  and 
order  of  the  commission  was  prosecuted  by 
any  of  the  telephone  companies  involved,  as 
provided  by  section  86  of  the  Public  Service 
Commission  Law  (Laws  1911,  c.  117).  An 
agreement  between  the  Pacific  Company  and 
the  Skagit  Company  was  exhibited  in  evidence, 
under  which  it  was  shown  the  Pacific  Com- 
pany constructed  and  operates  a  pair  of  tel- 
ephone wires  from  Mt  Vernon  easterly  to 
Sedro  Woolley,  and  at  the  easterly  Umlts  of 
Sedro  WooUey  these  lines  connect  with  a  pair 
of  telephone  wires  constructed  and  operated 
by  the  Skagit  Company  easterly  from  Sedro 
WooUey  to  Concrete.  After  the  said  order 
was  made  by  the  commission,  the  Independ- 
ent Company  indicated,  and  still  indicates. 
Its  wlUingness  to  comply  with  the  order;  but 
the  Skagit  Company  failed  and  refused  to 
comply  with  the  order,  and  the  Pacific  Com- 
pany commenced  a  suit  In  equity  in  tbe  fed- 
eral court  for  the  Western  district  of  Wash- 
Ingtom,  tor  the  purpose  of  having  the  enforce- 
ment of  said  order  i>ermanently  enjoined. 
The  Skagit  C(Hnpany,  the  Independent  Com- 
pany, and  the  members  of  the  commission 
were  made  defendants  in  that  action.  This 
suit  was  one  that  feU  within  tbe  provisions 
of  section  266  of  the  federal  Judicial  Code 
(Act  March  3,  1911.  c.  231,  36  Stat  1162)  aa 
amended  (by  Act  March  4,  1913,  c.  160.  37 
Stats,  at  Large,  p.  1013  [U.  S.  Comp.  St  1913, 
{  1243]),  by  the  terms  of  which  if,  before  the 
final  bearing  of  the  application  for  prelim- 
inary, provisional,  and  perpetual  injunctive 
relief,  a  suit  shall  have  been  brought  in  the 
courts  of  tbe  state  having  jurisdiction  there- 
of under  the  laws  of  such  state,  to  enforce 
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«acb  statnte  or  order,  accompanied  by  a  stay 
In  such  state  court  of  proceedings  under  such 
statute  or  order  pending  the  determination  of 
such  suit  by  such  state  court,  all  proceedings 
In  any  court  of  the  United  States  to  restrain 
the  execution  of  such  statute  or  order  shall 
be  stayed  pending  the  final  determination  of 
such  suit  In  the  courts  of  the  state.  There- 
fore the  commission  elected  to  have  the  valid- 
ity of  its  order  determined  in  the  state  courts. 
Accordingly,  this  mandamus  action  was  com- 
menced in  the  superior  court  of  Thurston 
county,  to  compel  the  observance  of  the  order 
the  enforcement  of  which  the  Pacific  Com- 
pany sought  to  enjoin  in  the  federal  court 
The  pendency  of  the  mandamus  action  In  the 
state  court  being  made  to  appear  In  the  fed- 
eral court,  the  controversy  was  there  stayed 
until  the  determination  by  the  state  courts. 

Upon  the  controversy  being  thus  waged  in 
the  state  court,  the  three  telephone  companies 
filed  separate  answers  to  the  commission's 
petition.  The  answer  of  the  Pacific  Company 
asserts.  In  eflfect,  that  the  order  of  the  com- 
mission is  void  and  unenforceable:  (1)  Be- 
cause not  within  the  power  conferred  on  the 
commission  by  the  Public  Service  Commis- 
sion law ;  (2)  because  violative  of  the  obliga- 
tion of  the  connective  agreement  between  the 
Pacific  Company  and  the  Skagit  Company; 
(3)  because.  If  enforced,  the  order  would 
operate  to  deprive  the  Padflc  Company  of 
Its  property  without  due  process  of  law,  in 
contravention  of  the  state  and  federal  Con- 
stitutions. It  also  by  its  answer  claimed  that 
the  order,  if  enforced,  would  constitute  an 
unlawful  interference  with  Interstate  com- 
merce. This  objection,  however,  was  not 
urged  at  the  trial  below.  The  Skagit  Com- 
pany by  its  answer  asserts  that  It  refused 
to  comply  with  the  order  of  the  commission 
because  it  deems  the  exclusive  agreement  be- 
tween Itself  and  the  Pacific  Company  a  valid 
and  subsisting  contract  binding  upon  both 
parties  thereto,  and  the  order  of  the  commis- 
sion, in  confilct  therewith,  nuU  and  void. 
The  Independent  Company  by  its  answer  ad- 
mits the  material  allegations  of  the  commis- 
sion's petition  fbr  the  writ,  and  states  its 
willingness  to  comply  with  the  order  unless 
restrained  from  so  doing  or  prevented  by 
the  refusal  of  the  Skagit  Company.  The  re- 
ply of  the  commission  puts  in  issue  all  the 
affirmative  matters  in  the  answer  of  the  Pa- 
cific Company.  After  a  trial  before  the  court 
below,  the  writ  of  mandate  prayed  for  was 
refused  and  the  case  dismissed.  From  such 
judgment  of  dismissal  this  appeal  is  pros- 
ecuted. 

The  validity  of  the  order  made  by  the  Pub- 
lic Service  Commission  is  questioned  on  two 
general  grounds:  (1)  That  it  is  tteyond  the 
statutory  power  conferred  on  the  commis- 
sion; (2)  that  it  is  in  excess  of  any  power 
that  could  constitutionally  be  conferred  upon 
the  commission.  The  trial  court  apparently 
based  his  decision  upon  the  first  ground 
alone. 


The  proceeding  before  the  commission  was 
based  on  section  73  of  the  Public  Service 
Commission  Law.  being  diapter  U.7,  Laws  of 
1911.   That  section  Is  as  follows: 

"Whenever  the  commission  shall  find  that  any 
two  or  more  telephone  companies,  whose  line* 
form  a  continuous  line  of  communication,  or 
could  be  made  to  do  so  by  the  construction  and 
maintenance  of  suitable  connectitms  for  Um 
transfer  of  messages  or  conversations  at  com- 
mon iwints  between  different  localities  which 
are  not  reached  by  the  line  of  either  company 
alone,  and  that  such  connections  or  facilities 
for  toe  transfer  of  messages  or  conversations 
at  common  points  can  reasonably  be  made,  an 
efiicipnt  service  obtained  and  that  a  nec«tsity 
exists  therefor,  •  •  •  the  commission  may, 
by  its  order,  reqnire  such  connection  to  l>e 
made,  and  that  conversations  lie  transmitted 
and  messages  transferred,  and  prescribe  through 
lines  and  Joint  rates  and  charges  to  be  made 
and  to  be  used,  observed  and  in  force  in  the 
future,  and  fix  the  same  by  order  to  be  served 
upon  the  company  or  companies  affected." 

[1]  That  the  Public  Service  Oommi^ion 
has  plenary  powers  to  regulate  all  public 
utilities  within  the  state  has  been  thoroughly 
established  and  determined  in  this  state  and 
requires  no  citation  of  authority.  The  power 
to  regulate,  however,  is  widely  different  from 
the  power  to  appropriate  or  to  take.  Wliile 
the  commission  is  a  mandatory  agency  of 
the  state,  neither  it  nor  the  Legislature  which 
gave  it  its  power  has  power  to  regulate  in 
violation  of  any  of  the  provisions  of  the 
fundamental  law  of  the  state  or  nation,  and 
neither  the  Legislature  nor  Its  agent,  the 
commission,  tias  power  to  appropriate  prop- 
erty under  a  pretended  public  use  or  a  i»e- 
tended  exercise  of  the  police  power  of  tlie 
state  without  Just  compensation  being  first 
made  and  paid  to  the  owner  thereof.  Amend- 
ment 14,  D.  S.  Const;  aectlon  16,  art  1, 
State  Const 

[2]  Under  the  provision  of  our  Oonstlta- 
tlon  (article  1.  i  16) : 

"Whenever  an  attempt  is  made  to  take  pri- 
vate property  for  a  use  alleged  to  be  pnbUc. 
the  qnestion  whether  the  contemplated  use  be 
really  public  shall  be  a  judicial  question,  and 
determined  as  such  without  regard  to  any  legis- 
lative assertion  that  the  use  li  public." 

It  must  be  determined  therefore  whether 
the  requirement  of  the  Public  Service  Com- 
mission of  the  connection  of  the  lines  of 
these  two  telephone  companies  is  a  yalld 
regulation,  or  whether  it  is  a  taking  or  dam- 
aging oT  the  property  of  one  of  the  com- 
panies without  due  process  of  law  or  with- 
out compensation  being  first  made  and  paid 
to  the  owner. 

1.  The  appellant  first  contends  that  the 
Pacific  Company  has  no  right  to  be  heard 
now,  because  it  did  not  cause  the  proceedings 
before  the  Public  Service  Commission  to  be 
reviewed,  as  provided  by  sections  86  and  90  of 
said  chapter  117,  Laws  of  1911.  One  answer 
to  this  is  that  the  Pacific  Company  was  dis- 
missed by  the  Public  Service  Commission  in 
the  proceeding  before  it  and  the  order  of  the 
Public  Service  Commission  did  not  pretend 
to,  and  in  fact  pretended  not  to,  atTect  any 
right  or  property  of  the  ^ciflc  Company. 
Digitized  by  LjOOQ  IC 


Wash.) 


STATS  ▼  SKAOIT  AIVKR  TELEPHONI!  <t  TELBOBAPH  00. 


889 


Aaatbet  answer  Is  tbat,  altbongh  aaid  sec- 
tion 99  provides  tbat,  in  all  actions  be- 
tween private  parties  and  public  service 
companies  involving  any  order  of  the  com- 
mission, or  for  the  enforcement  of  the  or- 
ders or  rules  issued  by  the  commission,  the 
■aid  orders  and  roles  shall  be  conclusive 
unless  set  aside  or  annulled  In  a  review  as 
tn  that  act  provided,  nevertheless  the  com- 
mission In  said  proceedings  was  acting  Ju- 
dicially, and  even  a  court  of  record  which 
enters  a  void  judgment  does  not  bind  the 
parties  thereto,  or  any  one  else,  and  such  void 
judgment  may  be  attacked  collaterally.  The 
case  relied  upon  by  appellant  as  to  tbat  point. 
State  es  rel.  Railroad  Commission  v.  O.  R. 
k  N.  Co.,  68  Wash.  160, 123  Pac.  3,  only  went 
to  the  point  that  the  objection,  that  the  com- 
plaint does  not  state  sufficient  facts  to  con- 
stitute a  cause  of  action  so  as  to  confer  upon 
the  commission  jurisdiction  of  the  mibject- 
matter,  cannot  be  raised  for  tbe  first  time  in 
another  action  brought  to  enforce  an  order 
of  the  commission,  when  no  such  objection 
was  made  in  the  proceeding  before  the  com- 
mission and  no  appeal  or  review  upon  such 
objection  was  taken  as  provided  by  law.  It 
did  not  go  to  the  point  of  the  lack  of  power 
to  render  any  order  whatever.  It  was  only 
intended  to  be  held  In  the  case  cited,  agree- 
ably to  settled  and  just  rules  of  procedure, 
that  one  cannot  actively  cause  or  silently 
permit  a. court  or  tribunal  to  commit  an  er> 
lor,  or  proceed  Irregularly,  in  a  matter 
wherein  it  is  assumed  that  it  has  jurisdiction 
and  power  to  proceed,  without  calling  such 
error  to  its  attention  and  taking  proper  steps 
to  review  such  error  or  correct  such  Irregu- 
larity In  the  first  instance  in  such  court  or 
triboual;  and.  If  not  corrected  by  It,  then 
to  review  same  in  the  superior  court  or  tri- 
bunal, if  such  right  of  review  exists.  It  was 
never  intended  to  hold,  in  the  case  cited  or  in 
any  case  called  to  our  attention,  that  a  judg- 
ment or  order  of  any  court  or  tribunal  of  in- 
ferior or  intermediate  powers,  where  there  is 
an  entire  lack  of  power  to  support  such  judg- 
ment or  order,  is  final  and  conclusive  upon 
any  one.  It  may  be  true,  also,  that  the  re- 
spondent, having  failed  to  obtain  a  review  of 
the  commission's  proceedings  by  the  method 
provided  by  law.  Is  foreclosed  from  Question- 
ing the  validity  of  and  conclusiveness  of  such 
finding  and  order  in  any  other  proceedings 
except  against  a  cause  which  renders  the 
order  void. 

[3]  "If  tbe  order  is  void,  even  though  there 
was  a  failure  to  seek  relief  against  it  in  the 
regular  way,  the  party  affected  is  not  deprived 
of  tbe  right  to  defend,  when  such  order  is  at- 
tempted to  be  enforced  in  a  court  of  equity." 
Southern  Indiana  R.  Co.  v.  Railroad  Comnds- 
don.  172  Ind.  113,  87  N.  E.  966. 

In  other  words,  if  the  order  of  tbe  commis- 
sion in  controversy  was  {uerely  erroneous,  or 
an  error  of  judgment  only,  not  having  been 
directly  attacked  and  reviewed  as  provided 
by  sections  86  and  99  of  the  act,  it  is  final 
and  Gondualve  on  all  parties.    I^  however, 


it  rested  upon  no  power  or  aathorityt  it  la 
void  and  a  noUlty. 

2.  It  has  been  affirmatively  established 
that  the  state  has  power.  In  the  exercise  of 
Its  police  power,  to  regulate  common  carriers 
for  the  benefit  of  tbe  general  public,  and  to 
require  physical  connection  of  dlfiTerent  rail- 
roads within  th0  state  for  the  convenient  In- 
terchange of  shipments  of  freight  by  trans- 
ferring cars  from  one  to  another,  and  the 
state  can  by  clear  express  authority  delegate 
that  power  to  a  regulative  commission.  Wis- 
consin M.  &  P.  R.  Co.  V.  Jacobson,  179  U.  S. 
287,  21  Sup.  Ct  116,  45  L.  Ed.  194;  Jacob- 
son  V.  Wisconsin  M.  &  P.  R.  Go.,  71  Minn. 
519,  74  N.  W.  893,  40  L.  R.  A  389,  70  Am.  St. 
Rep.  358 ;  Grand  Trunk  By.  Co.  v.  Michigan 
R.  Com.,  231  n.  8.  467,  84  Sup.  Gt  162,  68 
L.  Ed.  310. 
In  the  first  case  above  dted,  it  is  said: 
"If  power  were  granted  bv  tbe  Legislature, 
and  it  amounted  in  the  particular  case  simply 
to  a  fair,  reasonable,  and  appropriate  regulation 
of  the  business  of  tbe  corporation,  when  consid- 
ered with  regard  to  tbe  interests  both  of  the 
company  and  of  the  public,  tbe  l^;islatlon  would 
be  valid,  and  would  furnish,  therefore,  ample 
aathority  for  the  courts  to  enforce  it." 

It  will  be  observed  from  tbe  above  quota- 
tion  that  a  test  of  the  authority  of  the  regu- 
lating body  is  that  "in  the  particular  case  It 
amounted  simply  to  a  fair,  reasonable,  and 
appropriate  regulation  of  business."  In  tbe 
present  case  the  statute  conferring  the  pow- 
er used  the  term  "and  that  a  necesrity  ex- 
ists therefor."  E^ery  presumption  la  in  fa- 
vor of  the  commission's  action,  where  It  has 
sncli  regulatory  powers  in  general,  and  the 
burden  is  upon  the  complaining  party  to 
show  that  its  action  was  contrary  to  law. 
Jacobson  v.  Wis.  M.  &  P.  R.  Co.,  supra; 
State  ex  rel.  G.  N.  R.  Go.  t.  Public  Service 
Com.,  76  Wash.  625,  137  Pac.  182.  Conse- 
quently, it  Is  earnestly  Insisted  by  the  re- 
spondent in  this  case  that  it  was  not  only  its 
right,  but  Its  duty,  to  Introduce  evidence  in 
the  trial  of  this  case  below  to  show  the  un- 
reasonableness and  tbe  lack  Of  necessity  of 
the  commission's  order.  Tlie  lower  court 
received  evidence  In  behalf  of  respondent  Pa- 
cific Company. 

"Where  the  taking  is  under  an  administrative 
regulation,  the  defendant  must  not  be  denied 
tb«  right  to  show  that,  as  a  matter  of  law,  the 
order  was  so  arbitrary,  unjust,  or  unreasonable 
as  to  amount  to  a  deprivation  of  property  in 
violation  of  the  fourteenth  amendment.  State 
ex  rel.  O.  R.  &  N.  Co.  v.  FalrchUd,  224  U.  S. 
610,  32  Sup.  Ct  535,  56  L.  Ed.  863. 

As  to  this  situation,  appellant's  position  Is 
that  respondent  was  never  denied  the  right 
to  show  that  condition ;  It  having  been  a  par- 
ty to,  and  participating  In,  the  proceeding 
before  tbe  commission.  To'  this  it  must  be 
said:  First,  that  ostensibly  no  order  was 
made  by  the  commission  against  respondent 
the  Pacific  Company ;  and,  second,  the  com- 
mission has  not  the  power  to  exercise  the 
right  of  eminent  domain  and  take  or  appro- 
priate private  property  wtthoot  oompenaa- 
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tton.  It  was  proper,  tberefore,  to  introdace 
evidence,  under  the  decision  of  the  United 
States  Supreme  Court  above  cited,  for  the 
purpose  of  showing  that  the  elf  ect  of  the  com- 
mission's order  would  be  to  deprive  the  re- 
spondent of  its  property  in  violation  of  the 
fourteenth  amendment,  and  to  show  that 
there  was  no  necessity  for  the  order  and  that 
it  was  arbitrary  and  unreasonable.  Wheth- 
er the  evidence  introduced  so  shows  is  an- 
other question. 
The  commission  found  (finding  No.  16): 
"That  a  suitable  connection  between  the  lines 
of  the  Puget  Sound  Independent  Telephone 
Company  and  the  lines  of  the  Slcagit  River  Tel- 
ephone Company,  for  the  transfer  of  messages 
and  conversations,  can  be  made  at  or  near  the 
east  limits  of  the  city  of  Sedro-WooUey  at  a 
cost  of  about  f50,  without  connecting  with  or 
using  the  switchboard  of  the  I'aciQc  Telephone 
&  Telegraph  Company,  or  any  other  telephone 
paraphernalia  or  other  property  of  the  Pacific 
Company;  that  said  connection  can  reasonably 
be  made  and  an  efficient  service  obtained  there- 
by." 

Aside  from  the  apparent  obligation  of  the 
connecting  and  <H>erating  contract  heretofore 
mentioned  between  it  and  the  PadQc  Com- 
pany, the  Skagit  Company  appears  to  liave 
no  objection  to  the  connection  ordered.  The 
Pacific  Company,  however,  contends  tliat,  be- 
cause of  the  connection  of  its  telephone  wires 
at  or  near  the  east  limits  of  Sedro-Woolley 
with  the  lines  of  the  Skagit  Company,  if  the 
Independent  Company  is  permitted  to  connect 
its  telephone  wires  with  those  of  the  Skagit 
Company  at  or  near  the  east  limits  of  Sedro- 
Woolley,  the  calls  made  from  the  Indepen- 
dent Company's  lines  will  "ring  In"  on  the 
lines  of  the  Pacific  Company,  and  will  in- 
terrupt its  aervioe,  and  will,  for  as  long  as 
messages  or  conversations  from  tlie  Inde- 
pendent Company's  lines  are  going  over  the 
lines  of  the  Skagit  Company,  deprive  the 
Pacific  Company  of  the  use  of  its  connecting 
lines  between  Sedro-WooUey  and  Mt.  Vernon 
to  the  west  and  to  connecting  points  such 
as  Seattle,  and  that  the  efhclency  of  its  serv- 
ice will  be  greatly  impaired.  The  engineer 
for  the  commission  himself  admitted  that: 

"The  objection  to  the  connection  ordered  was 
that  it  would  cause  a  loes  of  supervision  and  a 
lack  of  transmission  effidency." 

The  lower  court  was  of  the  opinion  that 
the  commission,  having  by  its  nineteenth  find- 
ing found  that  by  reason  of  connection  be- 
tween the  Pacific  Company  and  the  Skagit 
Company  one  through  line  of  communication 
exists  between  points  east  of  Sedro-Woolley 
and  points  west  of  Sedro-Woolley,  could  not 
order  a  connection  between  the  Skagit  Com- 
pany and  the  Independent  Company  the  ef- 
fect of  wUch  would  be  to  furnish  merely  an 
additional  through  line  of  communication, 
and  based  ills  holding  largely  upon  the  re- 
marks of  the  opinion  writer  and  of  Judge 
Chadwidc  in  the  case  of  Day  v.  Tacoma  Ry. 
&  Power  Co.,  80  Wash.  161,  141  Pac.  347.  It 
will  be  observed  that.  In  ao  far  as  the  trans- 
mission of  USieBbonlc.  trafflo  over  the  Skagit 


Company's  line  between  Sedro-WooUey  and 
Concrete  is  concerned,  there  will  be  no  doal 
system,  but,  on  the  contrary,  a  single  system 
of  carriage.  The  appellant  cites  the  recent 
case  of  Pacific  Telephone  &  Telegraph  Co.  ▼. 
WrlghtDickinson  Hotel  Co.  (D.  C.)  214  Fed. 
666,  where  a  direct  connection  between  two 
different  companies  having  private  exchanges 
in  a  hotel  was  ordered  by  the  railroad  com- 
mission of  Oregon,  and  was  sustained  by  the 
United  States  District  Court  of  Oregon,  GU- 
bert,  Circuit  Judge,  and  Wolverton  and  Bean, 
District  Judges,  sitting,  wherein  Wolvertcn, 
District  Judge,  writing  the  opinion,  used  tills 
language: 

"It  is  not  a  new  or  different  use  or  burden 
that  is  required  by  the  service^  nor  does  another 
or  different  person,  corporation,  or  entity  oc- 
cupy or  utilize  the  lines  or  system  of  the  plain- 
tiff company.  It  is  still  left  in  the  full  and 
unrestricted  occupancy  and  operation  of  ita 
own  lines  or  system,  except  that  it  is  required 
to  observe  and  comply  with  a  regulation  that 
the  commission  has  deemed  proper  to  impose 
npon  it,  namely,  that  It  transmit  also  the  mes- 
sages coming  from  the  hotels  which  originate 
on  the  wires  of  the  home  compan.v.  This  i* 
not  a  taking  of  the  plaintiff's  property  in  any 
sense.  It  is  but  a  reasonable  regulation  wbidb 
is  properly  referable  to  the  police  power  of  the 
state.'*^ 

The  Gonstltation  of  WasUogton  (article  12, 
I  19)  provides  as  follows: 

"Any  association  or  corporation,  or  tlie  les- 
sees or  managers  thereof,  organized  for  the  pur- 
pose, or  any  individual,  sbaii  have  the  right 
to  construct  and  maintain  lines  of  telegraph  and 
telephone  witiiin  this  state,  and  said  companies 
shall  receive  and  transmit  each  other's  mes- 
sages without  delay  or  diacrimination,  and  all  of 
such  companies  are  hereby  declared  to  be  com- 
mon carriers  and  subject  to  legislative  control 

*  *  *  The  right  of  eminent  domain  is  hereby 
extended  to  all  telegraph  and  telephone  com- 
panies. The  Legislature  shall,  by  general  Uw 
of  uniform  operation,  provide  reasonable  reg- 
ulations to  give  effect  to  this  section." 

Under  a  similar  constitutional  provision  of 
the  state  of  Montana,  the  Billings  Mutual 
Telephone  (Company,  operating  a  local  tele- 
phone system  in  the  dty  of  Billings  and  hav- 
ing no  long  distance  lines,  brought  an  ac- 
tion against  the  Rocky  Mountain  Telephone 
Company,  owning  and  operating  long  dis- 
tance lines  from  Billings  to  other  localities 
in  the  state  and  elsewhere,  to  appropriate 
and  condemn  and  have  the  damages  ascer- 
tained and  paid  under  the  statutes  of  that 
state,  the  right  to  connect  with  and  use  the 
lines  of  the  Rocky  Mountain  Telephone  Com- 
pany. The  case  was  brought  in  the  United 
States  District  Court  for  Montana.  The 
court  in  passing  thereon,  i>er  Hunt,  J.,  says: 

"Where  two  companies  owning  different  lines 
of  telephones  in  Montana  cannot  agree  upon 
the  compensation  for  the  privilege  of  connection 
and  use,  the  law  of  Montana  obliges  tiie  one 
to  submit  to  connection  with  the  other,  and 
(upon  payment  of  damages  to  be  assessed)  to 
accept  a  patronage,  and  to  submit  to  a  neces- 
sary use  that  it  niight  not  wish  to  accept  or 
allow,  and  probably  could  not  be  compelled  to 
accept  or  allow,  were  it  not  for  the  provisions 
of    the    Constitution    and    laws    of    the   state. 

*  *  •  No  questions  of  complicated  traffic 
arrangements  enter  into  tb«  consideration  of 
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tbe  matter  as  it  now  ttands  before  the  court 
Difficulties  of  such  a  nature  may  arise  hereaft- 
er, but  they  can  be  surmounted  when  the  prin- 
ciple is  recognized  that  the  spirit  of  the  Con- 
stitntion  and  tbe  letter  of  the  laws  of  the  state, 
in  which  defendant  operates  its  Jines,  compel 
it,  ander  its  primal  duty  to  the  public,  to  yield 
to  the  right  of  plaintiff  company  to  connect  its 
line  with  defendant's,  and  to  enjoy  the  use 
thereof  in  a  reasonable  and  effective  way,  pro- 
vided of  (Aurse,  damages  are  paid,  as  required 
by  law."  Billings  Mutual  Tel.  Co.  v.  Itocky 
Mountoin  Bell  Tel.  Co.  (C.  C.)  155  Fed.  207— 
citing  Atlantic  Coast  Line  R.  Co.  v.  N.  C.  Cor^ 
poration  Commission,  206  U.  S.  1,  27  Sup. 
CL  585,  61  L.  Ed.  833,  11  Ann.  Cas.  398; 
Campbellsville  Tel.  Co.  v.  Lebanon  I*  &  h. 
TeL  Co.,  118  Ky.  277,  80  S.  W.  1114,  84  S. 
W.   518. 

Hie  coart  continuing  says: 

"From  these  views  it  follows  that  plaintiff 
is  within  its  rights  when  it  Invokes  the  power 
.  of  eminent  domain  for  proposed  long-distance 
telephone  connections,  which  constitute  a  clear- 
ly defined  public  use." 

In  the  Instant  case  no  power  of  eminent 
domain  Is  invoked,  and  no  compensation  or 
damages  were  determined  and  allowed  to  re- 
spondents. There  is,  of  course^  a  marked  dif- 
ference between  a  requirement  of  connection 
and  free  use  of  the  telephone  lines  of  one 
telephone  company  by  another,  and  tbe  re- 
quirement of  same  and  the  payment  of  com- 
pensation and  damages  therefor  under  the 
right  of  eminent  domalm  In  the  Kentucky 
case  of  Campbellsville  Telephone  Co.  v.  Le- 
banon, etc.,  Co.,  118  Ky.  277,  80  S.  W.  1114, 
84  S.  W.  518,  the  two  companies  had  entered 
into  an  agreement  for  direct  connection  and 
transmission  of  each  other's  telephonic  traf- 
fic, without  fixing  any  period  of  time  for  the 
duration  thereof.  One  of  the  companies  de- 
sired to  end  it;  but  the  Supreme  Court,  al- 
though holding  that,  under  a  similar  consti- 
tutional provision  in  tbe  Kentucky  Constitu- 
tion of  1891,  It  probably  could  not  be  con- 
strued to  mean  that  a  direct  physical  con- 
nection could  be  enforced  by'  the  state  as  a 
regulation,  held  that  nevertheless  a  contract 
not  limited  as  to  time  between  the  two  com- 
panies for  physical  connection,  in  view  of  tbe 
manifest  public  policy  of  the  same,  should 
be  construed  to  mean  a  contract  for  the  life 
of  the  corporate  existence  of  the  companies 
respectively. 

In  Oklahoma,  where  physical  connections 
had  been  ordered  by  the  Corporation  Com- 
mission of  that  state  between  two  telephone 
companies  reaching  the  same  common  point, 
and  for  a  division  of  the  long-distance  tolls 
between  them,  and  for  comi)ensation  for  the 
cost  of  connection  by  the  connecting  com- 
pany, it  was  held,  in  two  cases  not  dted  by 
either  of  the  parties  in  this  case,  that,  under 
the  Constitution  of  Oklahoma,  which  Is  sim- 
ilar to  ours  but  contained  a  further  provi- 
Rlon  that  direct  physical  connections  might 
be  ordered,  such  regulation  was  a  reasonable 
and  constitutional  regulation  of  telephone 
traffic,  and  the  orders  of  the  commission 
were  upheld  in  each  case  with  some  modifica- 
tions In  the  first  one.  Pioneer  Telephone  & 
Telegraph  Co.  T.  Grant  County  Rural  Tele- 


phone Co.  (Okl.)  119  Pac.  968;  Pioneer  Tele- 
phone &  Telegraph  Co.  y.  State,  38  Old.  064, 
134  Pac.  398. 

[4]  It  is  well  understood,  of  course,  that, 
under  the  settled  law  of  tbe  country,  tele- 
phone companies  are  common  carriers  and 
public  service  corporations,  and  as  such, 
when  they  procure  their  charter  or  license 
to  engage  in  such  business,  they  engage  in  a 
public  service  and  do  so  with  full  knowledge 
that  they  thereby  become  agencies  of  the 
state,  subject  to  its  control  and  regulation, 
and  under  the  exercise  of  its  police  power  for 
the  comfort  add  convenience  of  the  state  (31 
Cyc.  902),  subject  to  the  condition  that  their 
property  shall  not  be  taken  except  by  due 
process  of  law,  when  a  fair  and  Just  compen- 
sation is  afforded  for  such  conveniences, 
facilities,  and  service,  the  constitutional  re- 
quirement is  satisfied.  Pioneer  Telephone  & 
Telegraph  Co.  v.  Grant  County  R.  Telephone 
Co.,  supra.  It  Is  true  that,  in  the  present 
case,  no  provision  whatever  was  made  by  the 
commission  for  compensation  to  either  the 
Skagit  Company  or  the  Pacific  Company, 
either  as  tolls  for  the  temporary  service  of 
either  company,  or  for  the  cost  of  the  phys- 
ical connection,  or  for  the  permanent  use  of 
the  lines  and  facilities  of  either  of  the  said 
companies. 

[5]  The  situation  presented  here  is  some- 
what similar,  excoptlng  the  element  of  dan- 
ger of  course,  to  a  requirement  by  the  state 
tteit  one  railroad  company  should  allow 
physical  connections  with  its  line  by  one  or 
more  other  railroad  companies  at  some  com- 
mon point,  and  permit  either  or  both  said 
connecting  companies  to  run  trains  at  will 
over  the  property  and  tracks  of  the  first  com- 
pany. It  Is  somewhat  different  from  a  mere 
syston  of  delivery  by  one  company  of  mes- 
sages to  be  transmitted  or  cars  to  be  hauled 
to  destination  by  one  company  for  others. 
In  the  case  of  telephonic  traffic,  however, 
transmission  "without  delay"  means  contin- 
uous transmission,  and  would  seem  therefore 
to  require  direct  physical  connection  to  pro- 
vide for  transmission  without  delay.  It  has 
been  well  settled  in  this  country  since  the 
earliest  days  of  telephonic  service  that,  as 
was  said  by  Brewer,  Circuit  Justice,  in  State 
of  Missouri  V.  Bell  Co.  (C.  C.)  23  Fed.  539: 

"A  telephonic  system  is  simply  a  system  for 
the  transmission  of  intelligence  and  news.  It 
is,  perhaps  in  a  limited  sense,  and  yet  in  a 
strict  sense,  a  common  carrier.  It  must  l>e 
equal  in  its  dealings  with  all.  It  may  not 
say  to  the  lawyers  of  St.  Louis,  'My  license  is 
to  establish  a  telephonic  system  open  to  the 
doctors  and  the  merchants,  but  shutting  out 
you  gentlemen  of  the  bar.'  The  moment  it  ea- 
tablishes  a  telephonic  system  here,  it  is  bound 
to  deal  equally  with  all  citizens  in  every  depart- 
ment of  business;  and  the  moment  it  opened 
its  telephonic  system  to  one  telegraph  company, 
that  moment  it  put  itself  in  a  position  where  it 
WHS  bound  to  open  its  system  to  any  other  tele- 
graph company  tendering  equal  pay  for  equal 
service." 

It  was  said,  also.  In  Delaware  ft  Atlantic 
Telegraph  ft  Telephone  Co.  T.  Delaware^  60 
Fed.  677,  2  a  G.  A.  1: 
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"They  cannot  digcriminate  between  individu- 
ala  of  classes  which  the;  undertake  to  s^rve." 

In  State  ex  rel.  Postal  Telegraph  Co.  t. 
Delaware  &  Atlantic  Telegraph  &  Telephone 
Co.  (C.  C.)  47  Fed.  633,  it  was  held: 

"A  telephone  company  was  a  common  carrier, 
offering  to  the  public  the  use  of  its  telephonic 
system  for  the  rapid  conveyance  of  oral  mes- 
sages, and  as  such,  was  subject  to  the  duty  of 
serving  all  persons  alike,  impartially,  and  with- 
out unreasonable  discrimination;  and  that  the 
right  to  equal  facilities  for  the  ose  of  such  pub- 
lic system  extended  to  telegraph  companies  as 
well  as  to  individuals." 

3.  While  the  Skagit  Company  seems  In  this 
controversy  In  a  measure  passive,  and  the 
Pacific  Company  actively  opposed  to  the  en- 
forcement of  the  commission's  order,  the 
Skagit  Company  is  In  reality  the  center  of  at- 
tack. It  is  to  render  the  localities  served  by 
It  accessible  also  to  the  users  of  the  Inde- 
pendent Company,  the  same  as  they  are  ac- 
cessible to  the  users  of  the  Pacific  Company, 
that  the  proceedings  were  had  and  the  order 
made.  The  contract  between  the  Pacific  Com- 
pany and  the  Skagit  Company  has  been  de- 
termined void  as  in  violation  of  the  adt  of 
Congress  of  July  2,  1890,  entitled  "An  act  to 
protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  In  a  case  decided 
by  the  United  States  District  Court  for  the 
District  of  Oregon  and  entered  therein  on 
March  26, 1914  (no  opinion  filed),  wherein,  by 
consent, of  the  Pacific  Company,  which  was 
one  of  the  parties  therein  In  a  suit  by  the 
United  States  as  complainant  against  it  and 
many  other  telephone  companies,  it  was  ad- 
judicated: 

"Twelfth.  That  the  Pacific  Company  has 
made  many  contracts  with  other  telephone  com- 
panies doing  business  in  and  between  Washing- 
ton, Oregon,  and  Idaho,  whereby  said  other 
companies  agree  to  give  to  said  Pad  fie  Compa- 
ny exclusively  all  long  distance  business  origi- 
nating on  their  lines.  Wherefore,  the  Pacific 
Company,  its  officers,  directors,  agents,  and  em- 
ployes, are  perpetually  restrained  and  «njoined 
from  enforcmg  or  attempting  to  enforce  or  ac- 
cepting any  benefits  under  the  exclusive  provi- 
sions in  said  contracts  and  from  entering  into 
any  like  covenants  in  the  future." 

The  lines  of  the  Pacific  Company  and  of  the 
Skagit  Company  are,  however,  physically  con- 
nected at  Sedro-WooUey  by  virtue  of  said 
contract  as  previously  made  and  with  mutual 
benefits ;  but  the  exclusive  privileges  of  each 
of  said  companies  over  the  lines  of  the  other 
are  ended.  The  users  of  the  Independent 
Company's  lines  are  not  directly  connected 
with  the  localities  and  users  of  the  Skagit 
Company's  lines,  and  there  are  therefore  lo- 
calities on  the  Skagit  Company's  lines  "not 
reached  by  the  lines  of  the  Independent  Com- 
pany alone."  But,  by  connecting  the  lines  of 
the  Independent  Company  with  those  of  the 
Skagit  Company  at  or  near  the  easterly  lim- 
its of  Sedro-Woolley;  they  could  be  reached 
by  the  users  of  the  Independent  Company. 
This  the  statute,  if  it  Is  valid,  expressly  au- 
thorizes. 

The  respondents  rely  very  largely  upon  th« 
decision  by  the  Supreme  Court  of  California 


in  Pacific  Telephone  ft  Telegraph  Ca  t. 
Eshleman,  166  Cal.  640,  187  Pac.  1119,  60  I* 
B.  A,  (N.  S.)  652.  The  court  in  that  case  ig- 
nored the  express  and  mandatory  provision 
of  the  Constitution  of  the  state  of  California, 
and  rested  its  decision  almost,  if  not  entirely, 
upon  the  provisions  particularly  of  the  four- 
teenth amendment  to  the  federal  Constitu- 
tion. In  the  case  of  Pacific  Telephotie  A  Tel- 
egraph Co.  V.  Wright-Dickinson  Hotel  Co, 
supra,  the  three  Judges  sltUng  in  the  district 
court  Of  Oregon  declined  to  follow  that  case, 
without  commenting  on  it  further  than  to  say 
that  they  were  "unable  to  give  assent  there- 
to." From  a  careful  review  of  most  of  the 
decisions,  we  are  satisfied  that  the  decision 
in  the  Eshleman  Case  is  not  supported  even 
by  the  decisions  in  the  federal  Jurisdictions, 
and  is  against  the  weight  of  authority.  It 
is  unfortunate  further  in  that,  in  having  de- 
cided against  the  state  and  in  favor  of  the 
public  service  corporation,  that  decision  pre- 
vents a  review  of  the  federal  questions  in- 
volved, by  the  federal  courts.  We  are  satis- 
fied from  a  careful  examination  of  the  au- 
thorities that  the  following  are  the  correct 
conclusions  as  to  the  law: 

[6]  1.  If  without  such  constitutional  and 
statutory  provisions  as  we  have  here,  wtiile 
impartial  conveyance  or  transmission  of  mes- 
sages by  these  several  companies  conld  be, 
without  physical  coimectlon  of  the  lines  of 
the  several  companies,  legally  required  as  a 
regulation,  and  physical  connection  of  the 
lines  of  the  several  telephone  companies 
might  not  be  legally  required  as  a  mere  reg- 
ulation under  the  police  power,  yet  "if  such 
connection  Is  voluntarily  made  by  contract, 
as  is  here  alleged  to  be  the  case,  •  •  • 
the  act  of  the  parties  In  making  such  connec- 
tion is  equivalent  to  a  declaration  of  a  pur- 
pose to  waive  the  primary  right  of  inde- 
pendence and  imposes  upon  the  property  such 
a  public  status  that  it  may  not  be  disre- 
garded." State  ex  rel.  v.  Cadwallader,  172 
Ind.  619,  87  N.  M.  644,  80  N.  B.  319,  citing 
Mahan  v.  Michigan  Telephone  Ca,  132  Mich. 
242,  93  N.  W.  629 ;  State  of  Missouri  v.  Bell 
Telephone  Co;  (C.  C.)  23  Fed.  539;  37  Cyc 
1656-1658. 

2.  That,  when  one  telephone  company  has 
opened  its  lines  to  physical  connection  and 
services  for  another  telephone  company  upon 
certain  terms,  it  can  be  required  as  a  state 
regulation  within  the  police  power  to  accord 
the  same  facilities,  conveniences,  and  uses 
to  another  or  other  telephone  companies  up- 
on equal  terms.  It  is  not  open  to  the  Skagit 
Company  to  allege  that  the  Independent  Com- 
pany is  a  cooipetltive  company,  for  as  to  it 
ithe  Independent  Company  is  only  a  connect- 
ing or  extending  company.  It  is  not  open 
to  the  Pacific  Company  to  object  on  the 
ground  tliat  the  Independent  Company  is  a 
competitor,  for  the  connection  between  the 
Independent  and  the  Skagit  Companies  Is  not 
a  connection  between  competing  lines.  Fur- 
thenaore,  the  Pacific  Company  itself,  having 
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no  right  under  ito  contmct  to  a  monopolistle 

nse  of  tbe  Skagit  Company's  line,  has  no 
other  or  different  right  than  the  Independent 
Company  has  to  connect  with  the  Skagit 
Company's  Une. 

[7]  S.  Onr  conclusion  further  la  that  the 
commission  has  ix>wer  to  order  snch  physical 
connection  as  It  has  ordered  In  this  case  un- 
der our  Constitution  and  statutes,  but  that 
it  must  make  such  orders  as  will  not  dis- 
criminate, or  favor,  one  company  or  concern 
above  another.  It  found  In  this  case  that  the 
cost  of  connection  would  be  $50.  However 
that  may  be,  before  Its  order  will  be  valid  it 
must  provide  for  the  payment  to  the  Skagit 
Company  of  the  cost  of  making  the  connec- 
tion by  either  the  petitioners  or  the  Inde- 
pendent Company.  It  must  further  provide 
for  such  reasonable  reg^ulatlon  as  will  pre- 
vent Interference  between  the  Independent 
Company  and  the  Pacific  Company  when  us- 
ing tbe  lines  of  the  Skagit  Company.  It  must 
farther  provide  for  sacb  reasonable  joint 
rates  or  tolls  as  shall  be  appropriate  between 
the  lines  of  the  Pacific  Company  and  of  the 
Independent  Company  in  conjunction  with 
tbe  Skagit  Company,  f olr '  the  use .  of  the 
Skagit  Company's  lines.  When  such  provi- 
sions are  made,  the  order  of  the  commission 
will  comply  with  the  letter  and  spirit  of  the 
Constitution  and  of  tbe  statute  relating  to 
such  regulation. 

We  are  not  concerned  with  the  reasons  giv- 
en by  the  learned  trial  court  for  its  Judg- 
ment The  order  of  the  commission  as  it 
stands  is  Invalid  for  the  reasons  stated  in 
onr  third  conclusion  herein,  and  the  Judgment 
of  tile  lower  conrt  dismissing  appellants'  ac- 
tion to  enforce  said  order  is  right.  It  is 
therefore  affirmed. 

MOUNT,  MAIN,  ELMS,  FULLERTON, 
CROW,  and  PARKER,  JJ.,  concurring. 

(8G  Wash.  ITS) 
COLEMAN  V.  CARSTENS  PACKING  GO. 
(Na   12282.) 

(Snpreme   Conrt-  of   Washington.      April    20, 
191S.) 

1.  AinxALS  «=i>25  —  PA8TOKAGH^— Complaint. 
A  complaint  alleging  that  plaintiff  sold  to 
defendant  the  right  to  pasture  sheep  on  the 
standing  wheat  on  a  certain  section  of  land; 
that  defendant  agreed  to  put  tbe  sheep  on  the 
land  immediately,  and  to  pay  therefor  one-half 
cent  per  sheep  per  dajr,  so  long  as  tbe  pasture 
lasted ;  that  at  the  time  there  was  snflicient 
wheat  to  furnish  pasture  for  2,000  sheep  for 
do  days,  bnt  that  defendant  did  not  pasture 
any  sheep  thereon  ontii  in  tbe  fall,  four  months 
after  the  contract  was  made,  when  he  placed 
3,000  sheep  thereon  for  a  week,  and  that  by. 
reason  thereof  plaintiff  was  damaged  5900— 
states  an  action  for  breach  of  contract  for 
pastnrage,  not  a  contract  for  the  sale  of  wheat, 
■o  that  thgre  was  no  variance  between  the  com- 
plaint and  evidence  showing  a  contract  for  paa- 
tarage, 

[Ed.  Note. — Vor  other  cases,  see  Animals, 
Cent  Dig.  H  60-63;    Dee.  Dig.  «=>25.] 


2.  Appeal  and  Brbob  «e9»1001  —  Rbvixw — 

Vkrwct. 

Where  there  is  evidence  supporting  the 
material  allegations  of  the  pleadings  of  tbe  sno 
cessfol  party,  the  verdict  of  the  jury  will  not 
be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3922,  3028-3934;  Dec. 
Dig.  <S=3l001.) 

Department  2.  Appeal  from  Superior 
Court  Fierce  County;  W.  O.  Chapman, 
Judere. 

Action  by  E.  p.  Colemtm  against  tbe  Car- 
stens  Packing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

C.  F.  Wilt  Frank  H.  Kelley,  and  Ralph 
Woods,  all  of  Tacoma,  for  appellant  J.  D. 
Bauer,  of  Seattle,  for  respondent 

MAIN,  J.  The  complaint  in  this  case, 
aside  from  tbe  formal  parts,  alleges:  That 
on  or  about  July  31,  1912,  the  plaintiff  sold 
to  tbe  defeaidaut  the  exclusive  right  of  pas- 
turing 2,000  or  more  head  of  sheep  upon  all 
the  standing  wheat  then  upon  one  certain 
section  of  land  In  Grant  county.  Wash.,  own- 
ed by  the  plaintiff ;  that  it  was  agreed  that 
the  defendant  should  immediately  provide 
the  sheep  and  pasture  them  until  the  wheat 
was  .fully  consumed,  and  pay  tbe  plaintiff 
therefor  the  sum  of  one-half  cent  per  head 
of  sheep  per  day ;  that  at  the  date  of  mak- 
ing the  sale  the  wheat  was  In  good  condi- 
tion for  grazing  and  pasturing  purposes,  and 
would  have  furnished  pasturage  for  2,000 
^ead  of  sheep  for  90  days ;  that  the  defend- 
ant failed  to  furnish  or  pasture  sheep  upon 
the  wheat  until  the  latter  part  of  November, 
1912,  at  which  time  it  grazed  about  3,000 
head  of  sheep  upon  the  land  mentioned  for 
a  period  of  about  one  week's  time;  that  by 
reason  thereof  the  plaintiff  has  been  dam- 
aged in  the  sum  of  $900. 

On  a  second  cause  of  action  the  plaintiff 
sought  to  recover  the  sum  of  $105;  this  be- 
ing the  amount  which  would  he  due  under 
tbe  contract  for  the  number  of  sheep  sup- 
plied during  the  latter  part  of  November,  for 
the  time  which  they  were  pastured  upon  the 
land. 

The  defendant  denied  the  allegations  of 
both  the  first  and  second  causes  of  action 
as  stated  in  the  complaint  and  by  way  ot 
counterclaim  alleged:  That  about  the  27th 
day  of  July,  1912,  the  plaintiff  stated  to  the 
defendant  that  the  former  had  water  and 
wheat  pasture  in  Grant  county  sufficient  for 
5,000  head  of  sheep;  that  the  defendant  of- 
fered to  tbe  plaintiff  to  purchase  sheep  in 
tbe  market  and  to  pasture  them  on  the' plain- 
tlfTs  wheat  for  one-half  cent  per  sheep  per 
day,  which  offer  was  accepted;  that  there- 
after the  defendant  bought  and  shipped  to 
the  pasture  2,094  head  of  sheep,  and,  on  ar- 
rival, found  that  the  water  and  wheat  pas- 
turage had  been  misrepresented  by  the  plain- 
tiff ;  that  there  was  feed  for  only  about  one 
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day,  and  InsuIBclent  water  for  any  time; 
tbat  by  reason  thereof  the  defendant  was 
compelled  to  take  the  sheep  to  other  pastur- 
age, which  caused  them  to  shrink  In  size, 
and  caused  loss  by  delay  in  feeding  for  mar- 
ket, to  the  daf&age  of  the  defendant  amount- 
ing to  $2,091. 

By  reply  the  allegations  of  the  counter- 
claim were  denied.  Upon  issues  framed  by 
the  pleadings  the  cause  was  tried  to  the 
court  and  a  jury.  A  verdict  was  returned 
in  favor  of  the  plalntlfT.  Motion  for  Judg- 
ment notwithstanding  the  verdict  and  for  a 
new  trial  being  made  and  overruled,  a  Judg- 
ment was  entered  upon  the  verdict  in  the 
sum  of  $60U.    The  defendant  appeals. 

[1,2]  Without  detailing  the  evidence.  It 
may  be  stated  generally  that  the  evidence 
produced  by  the  respondent  tended  to  sup- 
port the  allegations  of  the  complaint  The 
evidence  offered  by  the  defendant  tended  to 
support  the  defendant's  denial  of  the  mate- 
rial allegations  of  the  complaint,  and  the 
facts  stated  In  Its  counterclaim.  The  re- 
spondent's evidence  tended  to  support  his 
denial  of  the  allegations  of  the  counter- 
claim. The  appellant  claims,  however,  that 
there  was  a  departure  from  the  complaint 
in  the  evidence  offered  by  the  respondent,  in 
tbat  the  first  cause  of  action  in  the  complaint 
stated  a  cause  of  action  for  the  sale  of  the 
wheat,  while  the  evidence  showed  a  contract 
for  pasturage.  This  contention  cannot  be 
sustained.  The  complaint,  properly  constru- 
ed, states  a  first  cause  of  action  for  damages 
for  failure  to  furnish  the  sheep  at  the  time 
agreed  upon.  When  all  the  allegations  are 
considered,  this  is  plainly  Its  proper  con- 
struction. The  evidence  offered  was  to  the 
same  effect.  Since  there  was  evidence  sup- 
porting both  the  allegations  of  the  complaint 
and  of  the  counterclaim,  the  question  be- 
came one  for  the  jury.  The  appellant  in  its 
brief  makes  no  complaint  of  the  instructions 
given  by  the  trial  court  to  the  Jury.  We 
find  no  error  in  the  record  which  would  Jus- 
tify this  court  in  reversing  the  Judgment 
and  directing  a  new  trial. 

The  judgment  will  be  affirmed. 

MORRIS,  C.  J.,  and  CROW,  MOUNT,  and 
FULLERTON,  JJ.,  concur. 


(86  Wash.  126) 
SAUNDERS  v.  FIRST  NAT.  BANE  OP 
KELSO.     (No.  12445.) 

(Supreme  Court  of  Washington.    April  16, 
1915.) 

1.  Malicious  Pboskcution  €=364— Malick— 
Evidence. 
That  after  the  arrest  of  plaintiff,  caused  by 
defendant,  on  a  chnree  of  crand  larceny,  be- 
cause of  bis  attempted  removal  from  the  stale 
of  goods,  claiming  right  thereto  superior  to  de- 
fendant's mortgage,  under  an  execution  sale,  de- 
fendant wrote  attorneys,  expressing  feeling 
against  tbem  for  their  part  in  the  attempted  re- 
moval, is  of  no  weight  on  the  question  of  mal- 
ice against  plaintiff  at  or  before  the  arrest,  in 


view  of  plaintiff's  testimony  that  there  was  no 
feeling  of  hostility  between  them,  but  that  de- 
fendant was  merely'  insisting  tbat  the  goods 
should  not  be  taken  without  bis  mortgage  being 
paid. 

[Ed.  Note.— For  other  cases,  see  Mallcioiu 
Prosecution,  Cent.  Dig.  {{  161-153 ;  Dec  Dig. 
<S=64.] 

2.  Malicious  Pbobxcution  «=o24— Maucb— 
evidenck. 

While  the  discharge  of  a  person  charged 
with  crime  is  prima  focie  evidence  of  want  of 
probable  cause,  such  evidence  of  want  of  prob- 
able cause  does  not  necessarily  make  a  prima 
facie  showing  of  malice,  and  does  not  shift  to 
defendant  the  burden  of  proof  as  to  malice. 

[ISd.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  H  49-55;  Dec  Dig. 
<S=324.] 

3.  Malicious  Pboskcution  4=358,  64— Mal- 
ice—Eviden  ok. 

Evidence  in  an  action  for  malicious  prose- 
cution held  insufficient  to  show  malice. 

[Ed.  Note.— For  other  cases,  see  Malidoos 
Prosecution,  Cent  Dig.  fS  l2-U6,  151-163; 
Dec.  Dig.  «=356,  64.] 

Department  1.  Appeal  from  Superior 
Court,  CowIitB  County;  Wm.  T.  Darch, 
Judg& 

Action  by  O.  F.  Saunders  against  the  First 
National  Bank  of  Kelso.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  dismissed. 

B.  L.  Hubbell,  of  K^so,  and  Miller,  Crass 
&  Wilkinson,  of  Vancouver,  for  appellant 
Imns  &  Gore,  of  Kalama,  and  Coy  Burnett, 
and  McKinley  Kane,  both  of  Portland,  Or., 
tor  respondent 

PARKER,  J.  The  plaintiff  seeks  recovery 
of  damages  which  be  claims  resulted  to  him 
from  the  malicious  prosecution  of  a  criminal 
charge  made  against  him  by  C  C  Bashor, 
acting  for  the  defendant  bank.  Trial  l>efore 
the  court  and  a  jury  resulted  in  verdict  and 
judgment  against  the  defendant,  Awarding 
the  plaintiff  ■  damages  in  the  sum  of  $400, 
from  which  the  defendant  has  appealed  to 
this  court 

The  only  contention  made  here  by  counsel 
for  appellant  la  that  the  trial  court  erred  in 
denying  their  challenge  to  the  sufficiency  of 
the  evidence  to  support  any  recovery  of  dam- 
ages against  appellant,  made  by  motion  for  a 
directed  verdict  at  the  dose  of  the  trial,  and 
by  motion  notwithstanding  the  verdict  after 
the  return  of  the  verdict  and  before  the  ren- 
dering of  judgment  thereon.  We  therefore 
notice  the  facts  appearing  in  the  record  be- 
fore us  determinative  of  this  contention. 

On  November  21,  1913,  and  for  some  time 
prior  thereto,  C.  C.  Bashor  was  the  cashier 
of  appellant  bank.  Appellant  then  had  a 
chattel  mortgage  upon  a  stock  of  paints  and 
wall  paper  in  a  store  at  Kelso  securing  an  in- 
debtedness owing  to  appellant  Respondent 
was  proceeding  to  remove  the  stock  from  the 
state,  though  warned  by  Bashor,  acting  for 
appellant,  not  to  do  so  until  its'  debt  secured 
by  the  mortgage  was  paid.  Respondent  was 
claiming  the  right  to  the  goods  under  an  ex- 
ecution sale  thereof  which  he  claimed   was 
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superior  to  appellant's  mortgage,  which  was 
prior  In  time.  It  is  plain  that  Basbor,  appel- 
lant's cashier,  was  acting  in  good  faith  In 
claiming  appellant's  rights  ander  the  mort- 
gage. Upon  respondent's  proceeding  to  re- 
move the  goods  from  the  state,  Bashor  filed 
with  a  justice  of  the  peace,  as  a  committing 
magistrate,  a  complaint  charging  respondent 
with  the  crime  of  grand  larceny,  and  caused 
his  arrest  therefor.  Upon  his  arrest  he  was 
taken  to  the  office  of  the  Justice,  where  the 
Justice  fixed  bis  ball  at  $200,  and  where  he 
was  retained  in  the  custody  of  the  sberift 
for  two  or  three  hours  pending  arrangements 
to  secure  bail,  when,  upon  furnishing  the 
bail,  he  was  released,  and  the  hearing  before 
the  Justice  set  for  a  later  day.  The  charge 
against  respondent  was  thereafter  dismissed 
by  the  prosecuting  attorney.  Bashor  and  re- 
spondent were  strangers  to  each  other  at  the 
time  of  respondent's  taking  the  goods  with 
a  view  of  removing  them  from  the  state. 

[1]  Aside  from  Inferences  which  might  be 
drawn  from  the  mere  fact  of  the  charge  be- 
ing made  against  respondent  by  Bashor,  we 
have  In  the  evidence  only  the  following 
which  we  regard  as  having  any  material 
bearing  upon  the  question  of  Bashor's  malice 
against  respondent:  Respondent  testified  in 
part  as  follows: 

"When  I  arrived  at  Kelso  I  met  Mr.  C.  C. 
Bashor,  as  I  remember,  outside  of  the  bank  at 
Kelso  and  told  him  I  had  come  to  get  the  goods, 
and  be  said :    'The  only  way  you  are  going  to 

fet  those  goods  is  to  pay  our  mortgage.'  •  •  * 
wouldn't  say  be  was  hostile  at  all;  be  mere- 
ly informed  me  be  would  see  we  didn't  take  the 
goods.  •  •  •  Cannot  recall  if  ever  met  Mr. 
Bashor  (C.  C.  Bashor)  prior  to  conversation 
with  him.  No  feeling  of  hostility  between  us. 
I  think  only  bad  one  conversation  with  him." 

A  day  or'  two  following  respondent's  ar- 
rest Basbor  wrote  a  letter  to  a  firm  of  attor- 
neys In  Portland  expressing  some  feeling 
against  them  for  the  part  they  were  sup- 
posed to  have  taken  in  the  attempted  removal 
of  the.  mortgaged  goods  from  this  state.  This 
letter  was  Introduced  as  tending  to  show 
malice  on  the  part  of  Bashor.  It  is  possible 
this  letter  may  have  some  tendency  to  show 
111  feeling  against  those  attorneys,  but  not 
against  respondent  Besides,  whatever  ill 
feeling  It  may  possibly  tend  to  show  against 
respondent.  It  In  any  event  only  shows  Bash- 
or's attitude  after  the  arrest  In  the  light  of 
respondent's  own  evidence  above  quoted,  we 
tblnk  this  letter  Is  of  no  weight  touching 
the  question  of  malice  on  the  part  of  Bashor 
at  or  before  respondent's  arrest  Plainly 
Bashor  never  did  anything  further  in  the 
prosecution  of  that  charge  against  respond- 
ent; the  prosecuting  attorney,  having  dismiss- 
ed it  without  hearing. 

[2]  While  we  have  held  that  the  discharge 
by  a  committing  magistrate  of  a  person 
charged  with  cHme  Is 'prima  fade  evidence 
of  want  of  probable  cause  for  the  prosecu- 
tion of  such  person  for  the  crime  charged 
against  him  (Noblett  v.  Bartsch,  31  Wash.  24, 
71  Pac.  551,  96  Am.  St  Bep.  ^;  Charlton  t. 


Markland,  36  Wash.  40,  78  Pac.  132),  we  have 
also  held  that  such  evidence  of  want  of  prob- 
able cause  does  not  necessarily  make  a  prima 
facie  showing  of  the  additional  necessary  ele- 
ment of  malice  on  the  part  of  the  one  caus- 
ing such  prosecution  when  he  is  sued  and 
damages  claimed  from  him  because  thereof. 
The  burden  of  proof  as  to  the  question  of 
malice  Is  not  shifted  upon  the  defendant  by 
sncb  proof  of  want  of  probable  cause.  Ton 
V.  Stetson,  43  Wash.  471,  86  Pac.  668, 10  Ann. 
Cas.  369;  Anderson  v.  Seattle  Lighting  Co., 
71  Wash.  155,  127  Pac.  1108.  We  think  It 
sufficiently  appears  from  our  review  of  the 
evidence  touching  the  question  of  malice  on 
the  part  of  Bashor  against  respondent  when 
the  letter's  arrest  was  caused  that  what  lit- 
tle evidence  there  is  in  this  record  on  that 
question  points  affirmatively  to  the  fact  that 
there  was  no  malice  on  the  part  of  Basbor. 
This  evidence  really  militates  In  bis  favor, 
rather  than  against  bim,  on  that  question,  al- 
though the  burden  of  proof  as  to  that  ques- 
tion was  then  upon  bis  opponent. 

[3]  Attention  is  called  to  our  decision  In 
Waring  v.  Hudspeth,  76  Wash.  534,  135  Pac. 
222.  In  that  case  the  Jury  were  permitted  to 
infer  malice  from  facts  attending  the  arrest 
and  prosecution.  These  are  stated  in  the 
opinion  (75  Wash,  at  page  539,  135  Paa  at 
page  224),  as  follows: 

"In  the  present  case,  however,  the  respondent 
did  not  rely  alone  upon  the  fact  of  the  dismissal 
of  the  charge  of  grand  larceny,  but  put  in  evi- 
dence all  the  suriounding  facts  and  circumstanc- 
es. It  appears  that  when  the  complaint  was 
sworn  to  by  the  appellant,  be  therein  charged 
the  respondent  with  the  theft  of  ten  cords  of 
wood,  two  of  which  he  knew  were  then  in  his 
own  woodbouse,  and  with  the  theft  of  eight  oth- 
er cords,  which  was  based  on  no  fact  other  than 
that  he  had  been  informed  that  the  respond- 
ent claimed  the  wood,  it  would  seem  obvious 
from  the  facts  in  this  case  that  the  appellant 
in  causing  the  arrest,  showed  a  disregard  of  the 
riprhts  of  the  respondent  which  was  inconsistent 
either  with  good  faith  or  with  the  purpose  to 
further  the  ends  of  iustice.  In  such  a  case 
malice  may  be  inferred  from  the  want  of  prob- 
able cause." 

In  the  case  before  us  we  are  unable  to 
find  any  facts  disclosed  by  this  record  attend- 
ing the  arrest  of  respondent  pointing  to  mal- 
ice or  wanton  disregard  of  the  rights  of  re- 
spondent It  Is  conceded  that  respondent 
had  actually  taken  possession  of  and  re- 
moved a  considerable  amount  of  the  stock  of 
goods,  enough  to  make  the  ofTense  grand  lar- 
ceny if,  as  a  matter  of  law,  respondent  bad 
been  guilty  of  larceny,  and  was  proceeding  to 
ship  them  out  of  the  state.  We  are  of  the 
opinion  that  there  was  not  sufficient  evidence 
of  malice  on  the  part  of  appellant  in  causing 
the  arrest  of  respondent  to  support  the  ver- 
dict and  Judgment  and  that  the  challenge  to 
the  evidence  made  by  counsel  for  appellant 
should  have  been  sustained. 

The  judgment  Is  reversed,  and  the  cause 
dismissed. 

MORRIS,  a  J.,  and  HOLCOMB,  MOUNT, 
and  CHAD  WICK,  JJ.,  concur. 
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NUTTER  et  ux^  ▼.  COWLBX  INV.  CO,  et  aL 

(No.  12360.) 

(Supreme  Court  of  Washington.     April  20, 

1915.) 

1.  MoBTOAOES  ^=>38  —  Absoluts  Debd  as 
Mortgage— BviDENCK. 

A  contention  that  a  deed  absolute  was  in- 
tended as  a  mortgage  must  be  established  b7 
clear  and  convincing  evidence. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §1  108-111;   Dec  Dig.  ««=»38.] 

2.  APPEAI.  and   EbbOB  «=>1033  —  TTahmtwui 

Ebbob. 

Where  the  trial  court  erred  In  finding  that 
a  deed  absolute  was  intended  as  a  mortgage,  and 
decreed  foreclosure,  though  not  demanded,  the 
decree  being  beneficial  to  the  grantors,  they 
could  not  complain  of  the  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  if  4052-1002;  Dec.  Dig.  «=» 

XUoOtJ 

Department  1.  Appeal  from  Superior  Court, 
King  County ;  Boyd  J.  Tallman,  Judge. 

Action  by  T.  O.  Nutter  and  wife  against 
tbe  Cowley  Investment  Company  and  anoth- 
er. From  a  Judgment  adjudging  a  deed  to 
be  a  mortgage  and  decreeing  Its  foreclosure, 
plaintiffs  appeaL    Affirmed. 

Shorett,  McLaren  &  Sborett,  of  Seattle, 
for  appellants.  Howard  H.  Startzman,  of 
Seattle,  for  respondents. 

CROW,  J.  This  action  was  commenced  by 
T.  O.  Nutter  and  M.  A.  Nutter,  his  wife, 
against  tbe  Cowley  Investment  Company,  a 
corporation,  and  W.  M.  Cowley,  to  have  a 
deed  adjudged  to  be  a  mortgage,  and  for  the 
further  purpose  of  obtaining  credits  on  the 
alleged  mortgage  indebtedness  by  reason  of 
usury  exacted  by  the  defendants.  The  only 
Interest  the  defendant  W.  M.  Cowley  seems  to 
have  In  the  litigation  Is  that  he  is  an  officer 
of  the  corporation,  tbe  grantee  named  In  the 
deed,  and  acted  in  Its  behalt  The  defend- 
ants by  their  answer  alleged  that  the  deed 
was  absolute,  and  that  It  conveyed  the  fee- 
simple  title ;  denied  that  It  was  Intended  as  a 
mortgage;  and  alleged  that  the  defendant 
corporation  contracted  to  resell  the  property 
to  plaintiffs.  After  hearing  the  evidence,  the 
trial  Judge  announced  that  in  his  opinion  the 
plaintiffs  had  taken  an  undue  advantage  of 
the  defendants,  that  the  plaintiffs  Intended 
the  deed  to  be  a  mortgage,  but  that  the  de- 
fendants understood  and  intended  it  to  be  an 
absolute  conveyance.  The  trial  court,  bow- 
ever,  found  that  the  deed  was  a  mortgage; 
that  no  usury  had  been  exacted  by  defend- 
ants ;  and  that  the  Indebtedness  secured,  and 
which  was  due  from  plaintiffs  to  the  defend- 
ant corporation,  was  $1,640,  with  Interest 
from  June  17,  1913,  at  8  per  cent  per  annum. 
Upon  these  findings  a  decree  was  entered, 
adjudging  the  deed  to  be  a  mortgage,  and 
decreeing  its  foreclosure,  without  costs  to 
defendants,  but  with  costs  to  plaintiffs. 
From  this  decree  the  plaintiffs  have  ap- 
pealed. 


Appellants  contend  that  tbe  trial  Judge 
erred  in  entering  a  decree  of  foreclosure^  In 
permitting  the  cross-complaint  of  tbe  re- 
spondents to  be  amended  for  the  purpose  of 
asking  a  foreclosure.  In  determining  that 
any  Indebtedness  was  due,  and,  because  of 
tbe  alleged  usury,  in  allowing  interest  to  de- 
fendants. 

Tbe  evldoioe  shows  tbat  tbe  real  estate  for- 
merly belonged  to  appellants;  that  title 
thereto  had  been  conveyed  to  one  Rlnhor 
Reets,  who  bad  commenced  an  action  against 
them  to  quiet  his  title;  tbat  Rlnhor  Reels 
and  appellants,  on  November  6,  1912,  entered 
into  a  written  stipulation  whereby  it  was 
agreed  that,  within  six  months,  appellants 
should  pay  Reetz  $1,600,  with  6  per  cent  In- 
terest, who.  In  tbe  event  of  such  payment, 
was  to  dismiss  tbe  action  and  convey  the 
real  estate  to  appellants;  otherwise  Reetz 
was  to  have  Judgment  quieting  bis  title.  It 
further  appears  tbat  appellants  did  not  pay 
Reets  within  the  six  mmitbs;  that  to  settle 
with  blm  they  applied  to  respondents  for  a 
loan ;  tbat  respondents  examined  the  proper- 
ty and,  after  some  negotiations,  refused  to 
make  a  loan  for  the.  sum  necessary  to  pay 
Reetz  and  satisfy  delinqnent  taxes  and  as- 
sessments; tbat  farther  negotiations  be- 
tween appellants  and  respondents  resulted  In 
respondents'  paying  a  compromise  sum  to 
Reetz,  a  small  sum  to  appellants,  and  cer- 
tain taxes  and  assessments  which  with  otba 
exp«ises  tbe  trial  Jndge  foond  amounted  to 
f  1,630;  and  that  Reetz,  on  Jnne  17,  1913, 
conveyed  the  property  to  appellants,  who  in 
turn  conveyed  it  by  absolute  deed  to  the  re- 
spondent corporation.    It  further  appears: 

That  on  the  same  day,  June  17,  1913,  ap- 
pellants executed,  acknowledged,  and  deliv- 
ered to  tbe  respondent  corporation  a  written 
disclaimer,  in  wblctf  they  in  substance  recit- 
ed the  above  transactions,  and  further  stat- 
ed that: 

Whereas,  "these  parties  [appellants]  are  whol- 
ly without  money  with  which  to  pay  off  the 
claim  of  said  R«eta,  and  have  requested  the 
Cowley  Investment  Company  to  take  up  said 
Reeta  claim  and  give  said  Nutters  a  contract 
of  sale  for  said  premises  all  of  which  will  more 
fully  apf«ar  by  contract  of  sale  this  day  made 
by  said  investment  company  to  T.  C.  Nutter. 
That  had  it  not  been  for  the  action  of  said  in- 
vestment company  said  land  would  have  been 
wholly  lost  to  said  T.  C.  Nutter  and  wife:  Now, 
therefore,  in  consideration  of  the  above  recital 
of  facts,  and  of  the  sum  of  one  dollar  to  it  in 
hand  paid  by  said  Cowley  Investment  Compa- 
ny, said  T.  C.  Nutter  and  May  A.  Nutter,  his 
wire,  hereby  disclaim  that  they  have  any  inter- 
est In  and  to  the  above-described  real  estate, 
other  than  the  right  of  purchase  as  evidenced  by 
said  real  estate  contract,  and  acknowledge  the 
title  in  said  Cowley  Investment  Company  to  be 
absolute,  subject  only  to  said  contract  of  sal^ 
that  said  investment  company  does  not  hold 
said  title  as  mortgagee,  and  has  the  right  to 
forfeit  said  contract,  strictly  according  to  the 
terms  thereof." 

Tbat  respondents  prepared  and  executed 
a  contract  to  resell  the  real  estate  to  appel- 
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Unts  at  a  price  and  upon  terms  to  whlcb  ap- 
peUants  bad  agreed.  That  appellants  failed 
to  execute  tbe  same.  That  by  tbls  contract 
resiwndenta  agreed  to  resell  tbe  property  to 
appellanta  for  $1,675,  an  advance  of  $150 
oTer  and  above  amounts  paid  out  by  tbem. 
Tbat  tbe  same  was  to  be  payable,  $10  in  cash 
and  In  installments  of  $100  every  tbree 
months  imtll  June  17, 1916,  when  the  remain- 
der was  to  be  paid  in  full;  deferred  pay- 
ments to  bear  interest  at  8  per  cent  per 
annum.  That  appellanta  not  only  failed  to 
execute  tbls  contract,  but  also  failed  to  make 
any  further  payments  on  tbe  purchase  price, 
and  tbat  on  October  20,  1913,  the  respond- 
ent corporation  served  upon  appellants  writ- 
ten notice  of  a  forfeiture  ot  the  contract  of 
sale  in  accordance  with  its  terms,  for  non- 
jtayment  of  the  purchase  money.  It  was 
after  service  of  the  notice  of  forfeiture  that 
appellanta  commenced  this  action.  Their 
claim  for  usury  is  predicated  on  tbe  ad- 
vance of  $150  demanded  by  respondents  on  a 
resale,  and  upon  other  charges  for  expenses 
which  appellants  contend  were  wrongfully 
made  by  respondents.  Tbe  oral  evidence  giv- 
tm  by  appellant  T.  O.  Nutter  and  by  wit- 
nesses on  bis  behalf  was  to  the  effect  tbat 
the  only  negotiations  between  appellants  and 
respondents  were  for  a  loan,  and  that  tbe 
deed  was  intended  to  be  a  mortgage.  Tbe 
written  documents  refute  this  evidence.  Tbe 
oral  evidence  of  tbe  respondent  W.  M.  Cow- 
ley and  other  witnesses  was  to  the  effect  that 
the  deed  was  absolute,  and  that  the  respond- 
ent corporation  agreed  to  give  a  contract 
lesdllng  to  appellants.  Tbe  respondent  cor- 
poration in  its  answer  pleaded  tbe  con- 
tract of  sale  and  its  forfeiture,  and  demand- 
ed tliat  its  title  be  quieted.  It  did  not  claim 
the  deed  was  a  mortgage,  nor  did  it  demand 
foreclosure.  When  the  trial  Judge  announced 
his  determination  to  decree  a  foreclosure, 
appellants  objected,  for  the  reason  that  no 
socb  relief  was  demanded  in  the  answer. 
Thereupon  the  trial  Judge  ordered  that  the 
answer  be  amended  so  as  to  demand  forecloc- 
nre.  Bespondents  have  accepted  tbe  decree, 
taking  no  cross-appeaL 

[1]  We  have  carefully  examined  tbe  evi- 
dence and  conclude  tbat  the  trial  Judge  erred 
in  holding  the  deed  to  be  a  mortgage.  We 
are  satisfied  that  it  was  an  absolute  convey- 
ance and  was  so  intended  by  tbe  parties.  All 
written  instrumoits  before  us  indicate  this 
fact  most  clearly.  No  note  was  executed  to 
respondents  by  appellants.  We  have  re- 
peatedly announced  the  rule  that  when  prop- 
erty ha^  been  conveyed  by  a  deed  absolute  in 
form,  without  any  contract  of  defeasance,  or 
other  written  instrument  showing  that  It  was 
intended  as  a  mortgage,  clear,  convincing, 
and  cogent  evidence  will  be  required  to  es- 
tablish the  contention  that  it  was  Intended 
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as  a  mortgage.  Washington  Safe  Deposit, 
eta,  Co.  V.  Lletzow,  60  Wash.  281,  100  P«C. 
1021;  Dempsey  v.  Dempsey,  61  Wash.  632, 
112  Pac.  766;  Johnson  v.  National  Bank  of 
Commerce,  65  Wasb.  261, 118  Pac.  21;  Kegley 
V.  SkiUman,  68  Wash.  637,  123  Pac.  1081; 
Hansen  v.  Abrams,  76  Wash.  457,  136  Pac. 
67a 

Tbe  .evidence  Is  clear  and  convincing  to  the 
effect  tbat  the  deed  was  what  it  purported  to 
be,  an  absolute  conveyance  of  the  fee-sim- 
ple title,  and  bad  respondents  interposed  a 
cross-appeal  we  would  reverse  tbe  finding  of 
the  trial  court  that  it  is  a  mortgage.  There 
is,  however,  no  cross-appeal,  and  the  decree 
that  the  deed  was  a  mortgage  being  erron- 
eous only,  and  not  void,  cannot  be  reversed 
on  plaintiff's  appeaL  It  follows  from  our 
findings  that  no  question  of  usury  can  be 
considered  by  us.  In  fact,  there  was  no  us- 
ury. We  further  find  tbat  the  amount  which 
tbe  trial  Judge  found  to  be  dne  respondents 
is  sustained  by  tbe  evidence,  as  it  was  the 
purchase  price  which  appellants  agreed  but 
failed  to  pay  for  a  reconveyance. 

[2]  Appellants  contend  that  the  trial  court 
erred  in  decreeing  a  foreclosure,  as  neitlier 
party  demanded  any  sucb  relief;  that  a  fore- 
closure decree  was  without  the  issues;  and 
that  no  relief  can  be  granted  a  party  upon  a 
theory  contrary  to  that  disclosed  by  his 
pleadings.  In  support  of  this  contention,  they 
cite  Clemmons  v.  McGeer,  63  Wash.  446,  115 
Pac.  1081,  Ford  v.  Insurance  Co.,  70  Wash. 
29,  126  Pac.  69,  and  Keeler  v.  Parks,  72 
Wash.  255, 130  Pac.  111.  These  cases  are  not 
pertinent  to  the  Issues  now  before  us.  Here 
the  respondents  claimed  an  absolute  title. 
Appellants  contended  for  a  mortgage.  On 
these  issues  tbe  trial  Judge  erroneously  held 
against  respondents,  who  have  not  appealed 
They  accept  tbe  decree  of  foreclosure.  The 
error  committed  in  entering  sucb  a  decree 
was  prejudicial  to  respondents  and  bene- 
ficial to  appellants.  Had  the  trial  Judge 
held  the  deed  absolute  as  be  should  have 
done,  appellants  would  be  without  any  reme- 
dy, and  would  lose  all  Interest  In  the  proper- 
ty. .As  it  is,  respondents  having  accepted  the 
erroneous  decree,  appellants  have  obtained 
a  right  of  redemption  from  foreclosure  sale 
to  which  they  were  not  entitled.  The  rec- 
ord does  not  show  whether  there  has  been  an 
execution  sale  on  tbe  decree;  but,  whether 
there  has  or  not,  tbe  period  of  redemption  has 
not  expired,  as  the  decree  of  foreclosure  was 
entered  on  May  25,  1914. 

There  being  no  error  prejudicial  to  tbe  ap- 
pellants, or  of  which  they  can  complain,  the 
Judgment  is  affirmed. 

MORRIS,  C.  J.,  and  MAIN,  ELLIS,  and 
FULLSJBTON,  JJ.,  concur. 
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KANGLEY  ▼.  ROGERS  et  al.  (No.  12430.) 

(Supreme  Court  of  Washington.    April  22, 
1915.) 

1,  ACKNOWLKDOMENT  «=»48— NOTABIES    ®=»11 

— Falss  CBBTmcATB— Liability  on  Bond. 
A  notary  who  certifies  that  wife  of  a  mort* 

fagor  appeared  personally  before  him  and  ac- 
nowledged  the  execution  of  the  mortgage,  when 
in  fact  she  did  not  appear,  is  liable  for  a  false 
certUication,  and  an  action  lies  against  him  and 
on  his  official  bond. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  §§  241-243 ;  Dec.  I>ig.  «=>48; 
Notaries,  Cent.l)ig.  §S  28-38;  DecDig.  <S=s>ll.] 

2.  Husband  and  Wife  «=>268— Community 
Pbopebty — Liability. 

A  community  may  engage  in  the  business 
of  a  notary,  and  may  obtain  authority  for  one 
of  its  members  to  so  act,  and  the  community  is 
liable  for  a  false  certification  made  by  a  member 
acting  as  notary. 

W'Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  {  662;   Dec.  Dig.  <S=268.] 
8.  Evidence  <S=>106— Cabe  of  Pbbson. 

In  an  action  against  a  notary  and  the  sure- 
ties on  his  official  bond  for  a  false  certification 
of  acknowledgment  by  wife  of  mortgagor,  evi- 
dence that  the  notary  was  ordinarily  careful  in 
taking  acknowledgments  was  properly  excluded. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ${  177-187;    Dec.  Dig.  <S=»106.] 

Department  2.  Appeal  from  Superior 
Conrt,  King  County;  Walter  M.  French, 
Judge. 

Action  by  Mary  Kangley  against  Nannie 
Rogers,  executrix,  and  others.  From  a  Judg- 
ment for  plalntiiDt,  defendants  appeal.  Af- 
firmed. 

Herr,  Bayley  &  Wilson,  of  Seattle,  for  ap- 
pellants. Wright,  Kelleher  &  Caldwell,  of 
Seattle,  for  respondent 

MORRIS,  C.  J.  Action  to  recover  damages 
claimed  to  have  been  sustained  because  of 
the  failure  of  a  notary  public  to  faithfully 
discharge  the  duties  of  his  office  and  exer- 
cise due  diligence  In  certifying  that  one 
Alice  A.  Gunby,  known  to  him  to  be  the  wife 
of  Joseph  C  Gunby,  personally  appeared  be- 
fore him  and  acknowledged  the  execution  of 
a  real  estate  mortgage  in  which  the  respond- 
ent was  named  as  mortgagee.  Subsequent 
to  the  commencement  of  the  action  the  no- 
tary died,  and  the  action  proceeded  against 
his  executrix  and  the  surety  on  his  official 
bond.  That  Alice  A.  Gunby  did  not  execute, 
nor  appear  before  the  notary  and  acknowl- 
edge the  execution  of  this  mortgage,  and 
that  her  signature  la  a  forgery.  Is  admitted. 

[1]  Much  Is  said  In  the  briefs  as  to  the 
degree  of  care  to  be  exercised  by  a  notary 
public  In  taking  and  certifying  acknowledg*- 
ments  when  he  does  not  personally  know  the 
party  appearing  before  him,  and  what,  under 
such  circumstances,  would  be  such  negligence 
as  to  subject  the  notary  and  his  sureties  to 
liability;  but,  after  reading  this  record,  we 
do  not  regard  it  as  necessary  to  answer  these 
questions,  as  we  are  satisfied  that  no  one  ap- 


peared before  the  notary  assuming  to  be 
Alice  A.  Gunby.  The  lower  court  so  expr^s- 
ed  an  opinion  at  the  conclusion  of  the  trial, 
but  In  the  findings  contented  itself  with  a 
finding  that  the  notary  failed  and  neglected 
to  faithfully  dischaige  the  duties  of  his  of- 
fice, and  failed  and  neglected  to  exercise  due 
diligence.  It  is  admitted  by  all  the  authori- 
ties, and  must  necessarily  be  so,  that  certify- 
ing to  a  wife  of  any  person  as  present  who 
was  not  Is  such  negligence  as  to  render  the 
notary  liable  on  his  official  bond  as  for  a 
false  certlficatioiL  State  ex  rel.  Savings 
Trust  (3o.  v.  Hallen,  165  Mo.  App.  422,  146 
S.  W.  1176. 

[2]  The  next  contention  is  that,  under  the 
rule  announced  'in  Day  v.  Henry,  81  Wash. 
61,  142  Pac.  439,  the  Judgment  cannot  be  sus- 
tained as  a  community  Judgment  It  was 
held  In  the  cited  case  that  a  Judgment  ren- 
dered against  a  sheriff,  who  was  at  the  time 
a  married  man,  for  a  wrongful  levy  made 
by  him  as  sherifl!,  was  not  a  Judgment  that 
could  be  enforced  out  of  community  property. 
We  attempted  In  that  case  to  distinguish  as 
between  the  wrongful  act  of  a  member  of  a 
community  and  the  wrongful  act  of  a  com- 
munity, finding  the  line  of  demarcation  in 
the  doing  of  the  act,  saying: 

"If  the  community  as  such  does  a  wrong,,  it 
must  respond,  just  as  under  the  same  circum- 
stances a  corporation,  a  partnership,  or  any 
other  legal  entity  composed  of  more  than  one 
person  must  respond.  If,  on  the  other  hand,  an 
individual  member  of  an;^  of  these  legal  entitiea 
commits  a  wrong,  there  is  no  liability  attached 
to  the  entity  simply  because  of  his  relation  to 
it  The  liability,  if  at  all,  must  be  baaed  upon 
the  act,  and  flows  against  the  one  who  does  the 
act  and  that  one  only,    •    •    •  " 

We  are  satisfied  with  the  reasoning  of  that 
case.  It  is,  we  think,  apparent  that  such 
reasoning  has  no  application  here.  A  c(»n- 
munlty  may  engage  In  the  business  or  call- 
ing of  a  notary  public  Just  as  it  may  engage 
in  the  practice  of  law,  or  any  other  business 
or  profession  conducted  by  the  husband 
alone,  and  when  so  engaged,  it  Is  not  a  par- 
allel case  to  a  married  man  elected  to  fill 
the  office  of  sherifl!  where  the  duties  and  ra- 
sponsibilities  are  fixed  by  law  and  can  be 
fulfilled  only  by  those  elected  to  fill  them. 
A  community  may  engage  In  the  business  of 
a  notary  public  if  it  chooses,  and  can  obtain 
authority  for  one  of  Its  members  to  so  act. 
Just  as  it  may  engage  in  the  practice  of  law 
or  medicine,  providing  it  obtains  authority 
for  one  of  its  members  to  so  act ;  but  a  com- 
munity cannot  be  elected  to  an  office  and  dis- 
charge the  duties  of  that  office. 

[31  Error  is  also  predicated  upon  the  re- 
jection of  testimony  to  the  effect  that  the 
notary  was  ordinarily  careful  in  taking  ac- 
knowledgments. This  was  not  error.  The 
act  complained  of  was  a  specified  act  in 
which  no  question  of  probability  entered,  as 
in  cases  where  evidence  of  the  character  of 
that  rejected  is  admissible.    The  overwhelm- 
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lug  weight  of  authority  excludes  evidence  of 
character  offered  for  the  purpose  of  raising 
an  inference  of  conduct  in  actions  charging 
negligent  acts.  Carter  v.  Seattle,  19  Wash. 
597,  53  Fac.  1102;  CSiamberlayne  on  Hvl- 
dence,  !  3283. 

There  was  no  error  In  the  denial  of  a  new 
trial. 

The  Judgment  is  affirmed. 

FtTLLERTON,  CROW,  ELUS,  and  MAIN, 
JJ.,  concur. 


(45  Utah,  684) 

WEIGHT  T.  BAILEY.    (No.  2618.) 
(Supreme  Court  of  Utah.     AprU  2,  1915.) 

1.  CoHTBACTs  ^^ler—CoNSTBTJCTioN— Exist- 
ing Law. 

Parties  to  a  contract  are  deemed  to  have 
in  mind  the  law  io  force  at  the  time  the  con- 
tract was  entered  into. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  EHg.  $  750;  Dec.  Dig.  <8=>167.] 

2.  Reicaindkhs     «s»14— Salb— CoNBTBDCnoN 
or  Contract. 

A  testator  devised  and  bequeathed  prop- 
erty to  his  wife  for  life,  with  remainder  to  oth- 
ers. Plaintiff,  one  of  the  remaindermen,  con- 
veyed bis  interest  to  defendant.  The  contract 
provided  that  if^  at  the  final  settlement  and  dis- 
tribution of  the  estate,  his  interest  should  be 
appraised  at  more  than  $6,000,  defendant  should 
reconvey  the  excess,  but  that,  if  the  interest 
should  be  less  than  $6,000,  the  contract  should 
be  void.  Comp.  Laws  1888,  K  4261-4264,  which 
were  then  in  force,  provided  that,  at  any  time 
after  final  settlement  of  the  accounts  of  the 
executor  and  administrator,  final  distribution 
should  be  made  by  the  probate  court,  and  that, 
if  the  court  did  not  order  such  distribution,  any 
one  interested  in  the  estate  might  apply  to  have 
it  made.  Subsequent  sections  provided  for  par- 
tition of  the  estate  in  kind  to  be  made  in  connec- 
tion with  final  distribution.  Held  that,  while 
partition  could  not  be  made  during  the  life  of 
the  life  tenant,  final  distribution  could,  and 
the  value  of  the  interest  should  be  appraised  as 
at  the  time  of  the  final  distribution  made  dur- 
ing the  life  of  the  wife. 

[Ed.  Note. — For  other  cases,  see  Remainders, 
Cent.  Dig.  f  10 ;  Dec.  Dig.  <S=»14.] 

3.  LnoTATioN  or  Actions  ®=>46— Runmino 
OF  Statute— Fraud. 

Where  a  contract  for  the  sale  of  an  inter- 
est in  an  estate  provided  that  if,  at  final  dis- 
tribution, the  interest  should  be  appraised  at 
more  than  $6,000,  the  purchaser  should  recon- 
vey the  excess,  the  right  of  the  seller  to  have 
the  contract,  with  which  he  was  conversant,  re- 
formed on  the  ground  of  fraud  or  mistake,  arose 
at  the  date  of  appraisal  on  final  distribution, 
and  the  three  years'  limitation  provided  by 
Comp.  liaws  1907,  g  2877,  subd.  4,  for  actions 
based  on  fraud  or  mistake,  then  began  to  run, 
notwithstanding  the  seller  interpreted  the  con- 
tract as  providing  for  valuation  at  partition  aft- 
er the  death  of  a  life  tenant 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {{  240-253;  Dec  Dig.  «=» 
46.1 

4.  Limtatiow  of  AcnoNS  «=»46— Ritnnino 
or  Statdtk. 

Where  a  seller  of  an  interest  in  an  estate 
deemed  that  valuation  should  be  made  at  the 
death  of  the  life  tenant  instead  of  at  the  time 
of  final  distribution,  his  rights,  under  the  con- 
tract, ripened  at  the  date  of  final  distribution, 
and  he  could  not  many  years  thereafter,  on  the 


theory  that  he  could-  still  sue  on  the  eortract, 
sue  to  reform  it 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §§  240-253 ;  Dec.  Dig.  «=> 
46.] 

6.  Limitation  or  Actions  <S=>36— Runnikq 

OF  Statute— Equity  Cases. 

Where  there  is  a  statute  of  limitations,  it 
will  be  applied  in  bar  of  the  suit  to  reform 
a  contract,  notwithstanding  the  rule  that,  in  the 
absence  of  statute,  mere  lapse  of  time  does  not 
bar  any  case  of  pure  equitable  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  SS  168-181;  Dec.  Dig.  «=> 
36.] 

6.  Reforuatior   or  Instbcmknts   <3=945  — 
Right  to. 

Reformation  of  an  instrument  will  not  be 
granted  upon  a  probability  or  a  mere  prepon- 
derance of  evidence ;  there  being  a  presumption 
that  the  instrument  correctly  evidences  the 
agreement  of  the   parties.^ 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §§  157-193;  Dec. 
Dig.  iS=>45.] 

7.  Refobmation  or  Instruments  ®=»45— Ao- 
tiohs— EviDENCB— SurncntNCT. 

in  a  suit  to  reform  a  contract  evidence 
held  insufficient  to  show  that  it  was  the  re- 
sult of  fraud  or  mistake. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instrumente,  Cent  Dig.  U  157-193;  Dec. 
Dig.  <»=>45.] 

Appeal  from  District  Court,  Salt  Lake 
County;   Geo.  G.  Armstrong,  Judge. 

Action  by  Frederick  H.  Weight  against 
John  H.  Bailey.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

O.  S.  Patterson  and  A.  A.  Duncan,  both  of 
Salt  Lake  City,  for  appellant     Dey,  Hop- 
paugh  &  Fabian,  of  Salt  Lake  City,  for  re-- 
spondent 

FRIOK,  J.  Tbia  was  a  proceeding  in  equi- 
ty to  reform  a  written  contract  and  to  recov- 
er Judgm&it  according  to  its  terms,  when 
reformed.  The  contract  entered  into  is  as 
follows: 

"This  agreement  made  and  entered  into  at 
Salt  Lake  City,  Utah,  between  John  H.  Bailey 
as  first  party  and  Frederick  H.  Weight  the  sec- 
ond party,  both  of  Salt  Lake  City,  Utah,  wit- 
nessetb :  That  whereas  said  second  party  has 
this  day  by  deed  transferred  and  conveyed  to 
the  said  first  party  an  undivided  one-fifth  in- 
terest in  and  to  the  estate  of  John  Bailey, 
deceased,  for  the  consideration  of  six  thousand 
dollars:  Now,  therefore,  it  is  agreed  and  cove- 
nanted by  and  between  the  said  parties  heretx> 
that  if  the  said'  one-fifth  interest  conveyed  shall 
at  the  time  of  final  settlement  and  distribution 
of  said  estate  be  appraised  by  the  appraisers 
then  appointed  at  more  than  the  said  sum  of 
six  thousand  dollars,  then  the  said  party  of  the 
first  part  hereby  covenants  and  agrees  to  re- 
convey  to  the  said  party  of  the  second  part, 
his  heirs  or  assigns,  such  portion  of  such  estate 
so  conveyed  as  shall  be  equal  to  the  amount 
said  one-fifth  interest  shall  be  appraised  over 
and  above  said  six  thousand  dollars,  to  be  valued 
as  per  said  appraisement  but  if  said  interest 
is  appraised  for  six  thousand  dollars  or  less,  then 
this  contract  to  be  void.  And  for  the  faithful 
performance  of  this  agreement  the  said  parties 


>  Deseret  Nat  Bank  t.  Dlnwoodey,  17  Utab,  «,  R 
Pao.  216:    Ewing  V.  Keltb,  IS  UUb,  3U,  a  Fac.  4. 
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hereto  bind  themselTes  and  their  hein  and  aa- 
aigna. 
"Dated  thla  17th  day  of  November,  1893. 

••  [Signed]      John  H.  Bailey. 
"Fred  H.  Weight" 

The  drcnmstances  which  Induced  the  par- 
ties to  enter  Into  the  contract,  as  developed 
at  the  trial,  In  substance,  are:  That  in 
March,  1887,  one  John  Bailey,  father  of  John 
H.  Bailey,  the  respondent  here,  and  an  uncle 
of  the  appellant,  Weight,  died,  leaving  a  last 
will  and  testament  in  which  he  bequeathed 
all  of  bis  property  to  Elizabeth  Bailey,  his 
wife,  for  life,  and  after  her  death  to  his  four 
children,  one  son,  the  respondeat,  and  three 
daughters,  and  to  the  appellant,  his  nephew, 
in  equal  parts,  one-fifth  to  each;  that  said 
will  was  dnly  probated,  and  said  Elizabeth 
and  the  respondent  were  duly  appointed  ex- 
ecutors in  May,  1887;  that  said  estate  con- 
sisted almost  entirely  of  real  estate,  and 
thereafter,  in  1893,  and  before  final  or  any 
distribution  of  said  estate,  the  appellant  and 
respondent  entered  into  the  agreement  afore- 
said ;  that,  at  the  time  said  agreement  was 
entered  into,  appellant  conveyed  by  deed  his 
one-fifth  interest  in  said  estate  to  respondent, 
and  he,  in  consideration  for  appellant's  in- 
terest, conveyed  to  him  a  certain  parcel  of 
real  estate  In  Salt  Lake  City,  and  as  addi- 
tional consideration  for  said  interest  deliv- 
ered to  him  the  agreement  aforesaid';  that 
thereafter.  In  1805,  pursuant  to  an  agreement 
entered  into  by  respondent  and  hla  three  Wa- 
ters, the  probate  court  of  Salt  Lake  county, 
upon  the  application  of  the  executors,  made 
'final  distribution  of  said  estate  as  follows: 
To  the  respondent,  two-fifths;  and  to  each 
one  of  the  sisters,  one-fifth — subject,  bow- 
ever,  to  the  life  estate  of  the  mother.  The 
appellant  was  not.  a  party  to  the  agreement 
between  the  brother  and  sisters,  Knd,  when 
the  proceedings  for  final  distribution  were 
pending,  he  appeared  in  said  court  and  filed 
a  formal  protest  against  final  distribution 
of  said  estate  until  after  the  death  of  Eliza- 
beth Bailey,  the  widow.  In  such  protest  he 
set  forth  the  claim  that,  under  the  agreement 
entered  into  between  respondent  and  himself, 
final  distribution  should  not  be  made  antll 
after  tbe  death  of  Mrs.  Bailey,  and  that  at 
her  death  the  value  of  the  one-flfth  interest 
by  him  conveyed  to  respondent  should  be  as- 
certained, and,  if  the  same  exceeded  the 
$6,000  mentioned  in  the  agreement,  then  re- 
spondent should  reconvey  to  appellant  the 
excess  in  value  over  and  above  said  $6,- 
000.  The  probate  court,  however,  overrul- 
ed the  protest  and  distributed  the  estate, 
as  before  indicated.  Nothing  further  was 
done  until  after  the  death  of  Elizabeth  Bail- 
ey, the  life  tenant,  which  occurred  in  July, 
1900:  In  that  year,  and  after  her  death, 
appellant  commenced  an  action  to  recover 
the  excess  In  the  agreement  specified,  but. 
In  view  that  the  court,  in  which  said  ac- 
tion was  brought  at  the  time  the  case  was 
being  tried,  ejqireBsed  the  opinioa  tliat  mo 


irlght  of  recovery  existed  under  the  agree- 
ment as  written,  appellant  suffered  a  volun- 
tary nonsuit,  and  some  time  thereafter 
brought  this  action  to  reform  said  agree- 
ment and  to  recover  upon  it  as  reformed.  In 
his  complaint  appellant  alleges  that  the  writ- 
ing does  not  correctly  evidence  the  agree- 
ment entered  into  between  respondent  and 
himself.  The  facts  in  that  regard  are  alleg- 
ed as  follows: 

"That  either  through  a  mistake  of  the  scrive- 
ner, I  or  the  frand  and  misconduct  of  the  de- 
fendant, the  contract  between  the  plaintiff  and 
defendant,  hereinbefore  referred  to  and  set  ont 
in  full,  was  not  so  drawn  as  to  ezpreBa  the  true 
and  real  intent  of  the  parties,  and  the  contract 
whidi  had  really  been  entered  into  between  them 
in  this:  That  the  clause  'if  the  said  one-fifth 
interest  so  conveyed  shall  at  tbe  time  of  final 
settlement  and  distribution  of  said  estate  be  ap- 
praised,' etc.,  as  written  in  said  contract,  sboald 
have  been  'if  the  said  one-fifth  interest  so  con- 
veyed shall  at  tbe  time  of  the  partition  of  said 
property  among  the  heirs,  after  the  death  of 
Elizabeth  Bailey,  be  appraised,'  etc.,  in  order  to 
conform  to  the  true  intent  of  tbe  parties  and  the 
contract  actually  made  by  them.  That  this 
plaintiff,  in  reading  said  contract  before  signing 
the  same,  twlleved  that  the  words  used  in  such 
contract  were  synonymous  with  the  words  used 
by  plaintiff  and  defendant  in  entering  into  their 
said  agreement.  That  plaintiff  was  familiar 
with  the  provisiona  of  the  will  of  John  Bailey, 
deceased,  and  knew  that,  under  said  will,  no  dis- 
tribution of  the  separate  interests  of  the  heirs, 
by  way  of  partition,  could  be  legally  had  until 
after  the  death  of  Elizabeth  Bailey.  That,  be- 
cause of  bis  belief  that  the  legal  effect  of  the 
words  was  the  same  as  the  words  used  by  plain- 
tiff and  defendant  in  making  their  agreement  for 
said  contract,  the  plaintiff  made  no  objection 
to  the  form  of  the  contract,  bnt  signed  and  ac- 
cepted the  same  in  the  form  written." 

The  appellant  then  further  alleges  that  the 
one-flfth  interest  of  said  estate  at  the  death 
of  Mrs.  Bailey  was  worth  $7,180  in  excess  of 
the  $6,000  mentioned  in  said  agreement,  and 
prays  Judgment  for  said  amount. 

It  is  not  necessary  to  set  forth  more  of  the 
complaint,  nor  is  it  necessary  to  set  forth  tbe 
answer,  both  of  which  are  quite  long.  It  is 
enough  to  state  here  that  respondent  denied 
that  the  writing  did  not  correctly  evidence 
the  actual  agreement  entered  into  between 
himself  and  appellant,  and  averred  that  the 
agreement  correctly  stated  the  agreement  en- 
tered into  between  them.  Respondent  also 
pleaded  the  statute  of  llmitationa  as  a  de- 
fense to  the  action. 

Upon  a  hearing  of  the  case  tbe  conrt  found 
the  issues  in  favor  of  respondent,  and  upon 
such  findings  made  conclusions  of  law  and 
entered  Judgment  dismissing  the  action  upon 
the  merita  The  appeal  is  from  the  judg- 
ment Although  the  findings  of  fact  are  as- 
sailed in  some  particulars,  we  shall  not  set 
them  forth ;  nor  shall  we  state  the  evideice, 
except  where  necessary  in  connection  with 
tbe  points  deeded. 

Wbile  numerous  errors  are  assigned,  coun- 
sel have  argued  but  three  proposdtloDS, 
which,  in  substance,  are:  (1)  That  the  court 
erred  in  not  entering  Judgment  reforming  tbe 
contract  referred  to;    (2)  ttutt  tbe  statute 
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of  limitations  does  not  apply ;  and  (S)  tliat, 
even  though  the  district  court  were  right  in 
holding  that  the  evidence  was  insufficient  to 
Justify  reformation,  yet  the  court  erred  in 
not  granting  the  prayer  for  Judgment  for  the 
amount  prayed  for  because,  under  a  proper 
construction  or  interpretation  of  the  agree- 
ment, api)ellant  is  entitled  to  such  relief 
without  reformation  of  the  contract  We 
shall  consider  the  foregoing  propositions  in 
the  inverse  order  from  that  in  which  we 
have  stated  them,  as  tlut  seems  to  us  to  be 
the  more  natural  order  to  present  the  ques- 
tions that  arise  up<»i  the  record. 

[1,  2]  We  cannot  agree  with  counsel's  con- 
tention that,  under  the  contract  as  written, 
app^ant  is  entitled  to  prevail.  The  con- 
tract, as  written,  Is  dear  and  unambiguous 
with  regard  to  the  time  when  the  value  of 
the  one-fifth  interest  transferred  by  appel- 
lant to  respondent  should  be  ascertained. 
The  language  of  the  contract  is  "at  the  time 
of  final  settlement  and  distribution  of  said 
estate."  It  is  elementary  that  the  parties 
to  the  contract  must  be  deemed  to  have  bad 
in  mind  the  law  in  force  at  the  time  the  con- 
tract was  entered  into.  The  law  in  force  in 
1893  and  thereafter,  with  respect  to  when 
final  distribution  of  estates  which  were  be- 
ing administered  In  the  probate  courts  of  the 
then  territory  of  Utah,  is  found  in  2  G.  L.  U. 
1888,  H  4261  to  4264,  inclusive.  Those  sec- 
tions, in  substance,  provide  that,  at  any  time 
after  final  settlement  of  the  account  of  the 
executor  or  administrator,  final  distribution 
of  the  estate  shall  be  made  by  the  probate 
court.  It  is  there  also  provided  that,  if  the 
court  does  not  order  final  distribution,  any 
one  interested  in  the  estate  may  apply  to 
the  court  to  have  it  made,  and  the  court 
must  then  proceed  to  make  it,  as  directed 
by  the  statute.  It  must  be  assumed,  there- 
fore, that  the  final  distribution  mentioned 
in  the  contract  in  question  was  the  one  pro- 
vided for  by  statute,  namely,  the  one  re- 
quired to  be  made  when  the  executors  should 
render  their  final  account  and  when  the  same 
was  settled,  or  at  any  time  thereafter  upon 
the  application  of  any  party  interested  in  the 
estate.  The  mere  fact  that  the  widow,  Mrs. 
Bailey,  was,  by  the  will,  given  a  life  estate  in 
all  of  the  real  estate  of  the  testator,  in  no 
way  afiTected  the  time  when  the  final  distri- 
bution provided  by  the  statute  should  be 
made.  This  is  made  very  clear  by  the  Su- 
preme Court  of  California,  under  a  statute 
Just  like  the  one  to  which  we  have  referred 
above,  in  the  case  of  Estate  of  Pritchett,  52 
Cat.  94.  -It  is  there  shown  that,  in  making 
the  final  distribution  In  1895  in  this  case,  the 
probate  court  merely  compiled  with  the  pro- 
visions of  the  statute.  That  the  distribution, 
as  made,  was  legal  and  proper,  see  Estate  of 
Reith,  144  Cal.  314,  77  Pac.  942.  AppeUant 
testified  that  he  understood  that  by  the  use 
of  the  term  "final  distributitni"  was  meant 
that  such  distribution  should  not  be  made 
until  after  the  death  of  Mrs.  Bailey.    Appel- 


lant no  doubt  had  in  mind  partitt(»  of  the 
estate  in  kind  made  in  connection  with  final 
distribution.  Under  the  law  as  It  then  stood, 
partition  of  the  several  Interests  of  an  es- 
tate, or  of  a  parcel  of  real  estate,  could  be 
made  in  connection  with  final  distribution. 
Where  such  is  the  case,  however,  it  ought 
to  have  been  done  as  provided  in  2  C.  Ii.  U. 
1888,  §{  4266  to  4277,  inclusive.  But,  as 
pointed  out  by  the  Supreme  Court  of  Cali- 
fornia in  the  Reith  Case,  final  distribution  is 
not  to  be  deferred  under  the  statute  until 
partition  may  be  made.  While  in  some  cases 
final  distribution  and  partition  may  be  made 
in  practically  the  same  proceeding,  yet  such 
cannot  be  done  where  a  life  estate  exists  at 
the  time  of  final  distribution,  except  by 
agreement  of  all  the  interested  parties,  in- 
cluding the  life  tenant.  We  are  of  the  opin- 
ion that,  under  the  agreement  as  written,  the 
time  when  the  value  of  the  one-fifth  interest 
of  appellant  was  to  be  ascertained  was  after 
the  final  settlement  of  the  account  of  the  ex- 
ecutors, and  not  after  the  death  of  Urs. 
Bailey.  Appellant  was  th^fore  required  to 
bring  an  action  to  reform  the  contract  in 
question,  and  to  have  it  reformed  as  prayed 
for  by  him,  before  he  could  be  given  the  re- 
lief demanded. 

[3]  To  his  right  to  sustain  such  an  action, 
respondent  interposed  the  plea  of  the  statute 
of  limitations.  This  brings  us  to  the  second 
proposition  argued  by  counsel,  namely,  that 
the  statute  of  limitations  has  no  application 
to  this  proceeding.  The  particular  provision 
relied  on  by  respondent  is  as  follows: 

"An  action  for  relief  on  the  ground  of  fraod  or 
mistake,  three  years;  the  cause  of  action  in 
■uch  case  not  to  be  deemed  to  have  accrued 
until  the  discovery  by  the  aggrieved  party  of 
the  facts  conetitutinR  the  fraud  or  mistake." 
Comp.  Laws  1907,  f  2877,  subd.  4. 

This  identical  provision  was  in  force  when 
the  contract  in  question  was  entered  Into, 
and  has  been  Iq  force  ever  since.  See  2  G. 
L.  U.  1888,  f  3144,  subd.  4;  B.  S.  U.  1898, 
i  2877,  subd.  4. 

It  will  be  noticed  that  the  only  matter 
which  appellant  sought  to  have  reformed  in 
the  contract  in  question  is  the  time  that  a 
certain  act  was  to  be  done;  he  contending 
that  it  was  agreed  between  respondent  and 
himself  that  the  act  should  not  be  done  until 
after  the  death  of  Mrs.  Bailey,  while  re- 
spondent contends  that  it  was  to  be  done  at 
the  time  specified  in  the  contract,  and  that 
the  terms  of  the  contract  were  executed  as 
written  and  were  Written  as  agreed  upon. 
We  cannot  see  how  we  can  escape  the  effect 
of  the  plea  of  the  statute  of  limitations  in 
this  case.  Suppose  A.  had  made  and  de- 
livered his  promissory  note  to  B.,  whereby  it 
appeared  that  A.  had  agreed  to  pay  B.  the 
sum  of  $1,000  in  "two"  years  from  date. 
Suppose  further  that  in  two  years  from  date 
A  went  to  B.  and  offered  to  pay  the  note  in 
question  with  the  accrued  legal  Interest,  but 
B.  said,  "I  will  not  receive  the  money  be- 
cause your  note  is  not  due."    A.,  however, 
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Insisted  that  the  note  was  doe,  and,  upon  in- 
spection of  the  note,  B^  for  the  first  time, 
discovered  that  the  time  in  the  note  was  writ- 
ten "two"  instead  of  "ten"  years  from  date, 
as  he  had  supposed.  He,  however,  still  re- 
fused to  receive  the  money,  whereupon  A. 
made  legal  tender  of  the  amount  due,  and  the 
matter  rested  there  until  ten  years  had  ac- 
tually elapsed,  when  B.  commenced  an  action 
to  reform  the  note  so  as  to  make  it  read  ten 
instead  of  two  years,  and  prayed  for  reforma- 
tion and  for  Judgment  after  reformation  for 
the  amount  specified  in  the  note.  A.  now  sets 
up  the  provision  of  the  statute  we  Iiave  quot- 
ed as  a  bar  to  the  action,  and  the  only  an- 
swer B.  makes  is  the  one  appellant  makes  in 
this  case,  namely,  that  the  statute  has  no 
application.  Does  such  an  answer  meet  the 
question?  We  think  not  If  B.  pleaded  ei- 
ther fraud  or  mistake  as  a  cause  for  ref- 
ormation, a  conclusive  answer  to  such  an 
action  would  be  that  he  was  fully  advised  of 
the  facts  constituting  either,  and  what  A. 
claimed  with  respect  thereto  at  least  eight 
years  before  .he  brought  his  action  to  reform 
the  note.  The  statute,  under  those  circum- 
stances, would  be  a  complete  bar  to  B.'s  ac- 
tion. 

There  is  no  essential  difference  between 
the  supposed  case  and  the  case  at  t>ar.  In 
both  nothing  was  involved,  except  the  time 
witliin  which  an  act  should  be  performed, 
and  in  both  cases  we  assume  the  time  was 
misstated  in  the  written  instrument  either 
through  fraud  or  mistake,  which  are  the  two 
elements  named  In  the  statute  constituting 
the  cause  for  relief.  When  the  application 
for  final  distribution  was  pending  in  1895, 
appellant  was  fully  informed  Just  what  re- 
spondent claimed  with  respect  to  the  time 
when,  under  the  contract  as  written,  the  val- 
ue of  the  one-fifth  interest  conveyed  to  him 
by  appellant  should  be  ascertained.  Appel- 
lant then  knew,  in  fact  he  concedes  he  al- 
ways knew,  what  the  language  of  the  written 
contract  was  with  respect  to  the  time  when 
the  valuation  should  be  made.  He  thus  not 
only  knew  the  language  of  the  written  con- 
tract, but  he  also  knew  Just  what  respondent 
claimed  the  language  meant,  and  that  he  dis- 
puted appellant's  contention  in  the  very  par- 
ticular he  now  Insists  the  writing  does  not 
correctly  express  the  agreement  entered  into 
between  him  and  respondent.  Notwithstand- 
ing this  occurred  in  1895,  appellant  remained 
silent  until  1909,  about  14  years  thereafter. 
To  hold  that,  under  these  facts,  the  provi- 
sions of  the  statute  relied  on  have  no  applica- 
tion, is  to  repeal  the  statute  by  Judicial  edict 

[4]  Appellant's  counsel,  however,  contend 
that  under  the  authorities,  an  action  to  re- 
form a  written  instrument  may  be  brought  at 
any  time,  while  an  action  upon  the  instru- 
ment could  be  brought  to  enforce  it.  Among 
other  cases  cited  are  Gardner  v.  California, 
etc.,  Co.,  137  CaL  71,  69  Pac.  844,  and  Wa- 
bash By.  Co.  V.  Lumley,  96  Fed.  773, 37  C.  C.  A, 
584.    We  refer  to  these  two  cases  only  be- 


cause they  are  the  strongest  cases  cited  by 
counsel.  Neither  of  those  cases,  however, 
nor  any  cited  by  counsel,  have  any  applica- 
tion to  the  facts  here.  When  it  is  kept  in 
mind  that  the  only  matter  involved  here  is 
the  time  when  a  certain  act  should  be  per- 
formed under  the  contract  no  confusion  can 
arise.  In  both  of  the  cases  last  cited,  tlie 
right  to  sue  upon  the  contract  still  existed. 
This  is  clearly  pointed  out  in  Wabash  By.  Co. 
V.  Lumley.  In  that  case  a  release  which 
was  obtained  by  fraud  or  mlsrepresentati(m 
stood  in  the  way  of  the  right  to  recover.  It 
was  sought  to  reform  this  release  to  conform 
to  the  agreement  of  the  parties.  This  was 
permitted,  and  it  was  pointed  out  in  tliat 
case  that,  inasmuch  as  the  right  still  existed 
to  sue  upon  the  original  cause  of  action, 
therefore  the  right  to  reform  the  release  also 
continued  to  exist.  The  distinction  between 
such  cases  and  the  case  at  bar  is  obvious. 
To  contend  that  the  right  to  maintain  an  ac- 
tion in  the  teeth  of  our  statute  of  limitations 
continued  for  the  reason  that,  as  appellant 
interpreted  the  terms  of  the  contract,  he  was 
not  required  to  sue  until  after  Mrs.  Bailey's 
death,  is  merely  begging  the  question.  Un- 
der the  proper  interpretation  of  the  language 
used  in  the  contract,  appellant  was  required 
to  claim  his  rights  at  the  time  of  the  final 
distribution  of  the  estate.  If  the  contract 
did  not  express  the  agreement  made  by  re- 
spondent and  himself.  Be  then  had  full  notice 
of  that  fact,  and  hence  was  required  to  bring 
the  action  to  reform  the  contract  so  as  to 
make  it  evidence  the  agreement  as  made. 
Such  an  action  he  was  required  to  bring 
within  three  years  from  the  time  he  learned 
of  all  the  facts  constituting  the  fraud  or  mis- 
take pleaded  by  him. 

[6]  Nor  do  the  cases  cited  by  appellant's 
counsel,  to  the  effect  "that  mere  lapse  of 
time  does  not  bar  any  case  of  purely  equita- 
ble Jurisdiction,"  have  any  application  to  the 
facts  of  this  case.  Among  other  cases  tited 
by  counsel  to  that  effect,  we  refer  to  Wall  v. 
Meilke,  89  Minn.  232,  94  N.  W.  688,  and  Sich- 
er  V.  Bambousek,  193  Mo.  113,  91  S.  W.  68. 
In  the  Minnesota  case  it  is  made  to  appear 
that  there  was  no  statute  of  limitations  upon 
the  question  involved  in  that  state;  and  in 
the  Missouri  case  the  facts  were  not  discover- 
ed in  time  to  make  the  statute  available. 
The  foregoing  cases  were  both  correctly  de- 
cided upon  the  facts.  Among  the  cases  that 
are  in  point  here  are  Carter  v.  Leonard,  65 
Neb.  670,  91  N.  W.  574,  and  Stark  v.  Zehn- 
der,  204  Mo.  442,  102  S.  W.  992.  In  both  of 
those  cases  it  is  held  that  the  time  within 
which  an  action  to  obtam  relief  against  mis- 
take or  fraud  must  be  commenced  is  within 
the  time  fixed  by  the  statute,  and  that  the 
statute  begins  to  run  from  the  time  the  ag- 
grieved party  acquires  knowledge  of  the 
facts  constituting  the  fraud  or  mistake.  We 
are  clearly  of  the  opinion  that  both  upon 
principle  and  authority,  under  a  statute  like 
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ours,  tbe  right  of  action  was  barred  long  be- 
fore this  action  was  commenced. 

[6,  7]  But,  If  it  be  assumed  that  we  are  In 
error  In  the  foregoing  conclusion,  yet  there  Is 
still  another  reason  why  this  appeal  cannot 
prevail.  The  district  court  found  against  the 
appellant  upon  the  facts.  That  is,  the  dis- 
trict court  found  that  appellant's  evidence 
was  InsuSiclent  to  authorize  a  reformation  of 
the  contract  We  think  the  court's  findings 
in  that  regard  are  entirely  sound.  The  only 
witnesses  to  the  agreement  who  testified  (in- 
deed, the  only  ones  who  were  living  at  the 
time  of  trial)  were  appellant  and  respondent. 
While  it  is  true  that  appellant,  in  positive 
terms,  testified  that  be  and  respondent 
agreed  that  the  value  of  the  one-fifth  interest 
conveyed  by  blm  should  be  ascertained  after 
and  not  before  Mrs.  Bailey's  death,  respond- 
ent testified  Just  as  positively  that  Mrs. 
Bailey's  death  was  not  spoken  of  or  consider- 
ed at  all.  While  it  is  further  true  that  ap- 
pellant says  that  be  carefully  read  over  the 
contract  before  signing  It,  and  that  he  In- 
terpreted the  language  to  mean  that  the  val- 
uation of  the  Interest  conveyed  by  him  should 
be  made  after  Mrs.  Bailey's  death,  and  that 
he  would  not  have  signed  the  contract  had 
he  understood  it  to  mean  that  the  valuation 
could  be  made  before,  respondent  is  equally 
positive  that  he  understood  It  to  mean  Just 
what  the  language  Imports,  and  that  he 
would  not  have  signed  it,  had  it  meant  what 
appellant  contends  It  means.  It  is  also  true 
that  there  are  certain  circumstances  which, 
to  some  extent,  corroborate  appellant's  tes^ 
timony,  while,  upon  the  other  band,  there 
was  certain  conduct  upon  bis  part  which 
lends  some  color  to  respiondent's  contention. 
A  comprehensive  view  of  the  whole  evidence 
does  not  establish  appellant's  claim  with  that 
degree  of  certainty  which,  by  all  the  courts 
of  equity,  has  always  been  held  essential  to 
authorize  the  reformation  of  a  written  in- 
strument upon  the  ground  of  fraud  or  mis- 
take. In  order  to  authorize  a  court  to  reform 
a  written  instrament,  the  presumption  that 
the  instrument  correctly  evidences  the  agree- 
ment of  the  parties,  where  reformation  is  re- 
sisted, must  be  overcome  by  proof  which  is 
clear  and  convincing.  As  is  well  said  by  the 
author  In  2  Pomeroy,  Eg.  Jur.  (3d  Ed.)  S  859: 

"Courts  of  equity  do  not  grant  the  high  rem- 
edy of  reformation  upon  a  probability,  nor  even 
upon  a  mere  preponderance  of  evidence,  but 
only  upon  a  certainty  of  the  error." 

We  refer  to  the  numerous  authorities  dted 
In  a  footnote  by  the  author  in  support  of  the 
foregoing  quotation.  This  court  is  also  com- 
mitted to  that  doctrine.  See  Deseret  Nat 
Bank  v.  Dlnwoodey,  17  Utah,  48,  63  Pac  215, 
and  Ewing  v.  Keith,  16  Utah,  812,  52  Pac. 
4,  and  cases  cited  in  both  cases.  In  no  view, 
therefore,  is  the  evidence  of  such  a  character 
as  to  Justify  us  in  overturning  the  findings  of 
the  district  court  upon  the  record  presented 
for  review. 


In  what  we  have  said,  we  have  not  consid- 
ered the  question  vrged  upon  us  by  respond- 
ent's counsel,  namely,  that  inasmuch  as  ap- 
pellant upon  the  trial,  disclaimed  all  fraud 
on  the  part  of  respondent  the  mistake,  at 
most  is  only  one  of  law,  or  is  one  of  mis- 
interpretation of  the  meaning  of  words  on 
the  part  of  appellant  and  thus  not  a  proper 
subject  of  reformation.  Upon  that  question 
we  express  no  opinion. 

The  Judgment  Is  affirmed,  with  costs  to  re- 
spondent 

STRAUP,  C.  J.,  and  McCARTY,  J.,  concur. 


(45  UUh,  672) 

LAWRENCE  v.  MURPHY.     (Na  2671.) 
(Supreme  Court  of  Utah.     April  2,  1915.) 

L  Taxatioit   «=)761— Tax   Deeds— VAUnirr 

—Sale  to  County. 

A  tax  deed,  which  recites  that  the  property 
was  struck  off  to  the  connty,  which  was  the 
highest  and  best  bidder  therefor,  is  void  on  its 
face,  since  the  county  cannot  engage  in  com- 
petitive bidding.! 

[Eid.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  fS  1509-1513 ;   Dec.  Dijt.  «S=3761.1 

2.  AnvEssE  Possession  ®=>79— Coix>b  or  Ti- 
tle—Void Tax  Deed. 

A  tax  deed,  though  void  on  its  face,  may 
be  good  as  color  of  title,  and  Bnfficient  to. sup- 
port a  decree  quieting  title  in  the  holder  there- 
of.* 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  459-4^;  Dec.  Dig.  <S=> 
79.] 

3.  Pbocess    «s>92—Publicatioh— Unknown 
Pasties— Pleading. 

Under  Comp.  Laws  1907,  {  2951,  providing 
that  if  a  plaintiff  shall  allege  that  there  are,  or 
be  believes  there  are,  persons  interested  in  the 
subject-matter  of  tbe  complaint  whose  names 
he  cannot  insert  therein  because  they  are  un- 
known to  him,  and  shall  describe  the  interest 
of  such  persons  and  bow  derived,  so  far  as  his 
knowledge  extends,  the  court  may  order  publica- 
tion of  summons,  reciting  the  substance  of  the 
ailegationg  of  the  complaint  and  can  acquire 
jurisdiction  of  such  unknown  persons  by  such 
publication,  as  the  similar  Missouri  statute 
from  which  that  section  was  taken  was  con- 
strued before  its  adoption  in  Utah,  the  allega- 
tions therein  required  must  be  made  in  the  com- 
plaint, and  a  statement  of  them  in  the  affidavit 
for  tbe  publication  of  summons  is  insufficient 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  S  104;    Dec.  DIk.  <S=592.1 

4.  Pbocebb    ®=92— Publication— Unknown 
Parties— Sufficiency  of  Alleqations. 

Under  that  section  an  allegation  that  the 
interest  of  tbe  unknown  parties  is  that  derived 
as  heirs  of  certain  named  i>er8ong,  and  consists 
simply  of  such  interests  in  the  premises  as 
would  descend  to  them  upon  the  death  of  the 
named  persons,  is  insufficient. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent 
Dig.  §  104 ;   Dec.  Dig.  «=92.] 

5.  Courts  ®=>35 — PsEBUifPTioN  of  Jubisdio- 
tion— Defect  in  Recobd. 

Where  one_  relying  on  a  decree  quieting  ti- 
tle to  land  in  himself  introduces  a  judgment  roll 


>Wall  T.  Kalgho.  144  Pac.  1100. 

'  BoucofsU  ▼.  Jaoobsen,  8t  UUb,  165,  104  Pac.  117, 
26  L.  R.  A.  (N.  8.)  898:  Welner  v.  Stearns,  40 
UUb.  185,  126  Pac  490.  Ann.  Ca>.  1914C,  UTS. 


<B»yor  otlMr  e— ■  — 
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to  establiah  fhe  4eere«  wUch  shows  that  the 
oonrt  had  no  jurisdiction  over  certain  defend- 
ants, there  is  no  presumption  that  the  court, 
though  one  of  general  jurisdiction,  had  juris- 
diction to  render  the  decree. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
EMg.  §S  140,  141,  145,  146 ;   Dec.  Dig.  <8=>35.] 

6.  MOBTOAOES    ®=>416— FOBKCIABUBB    BT    AO- 

now — Death  of  Mobtoaoobb. 

The  foreclosure  of  a  mortease  aeainst  mort- 
gagors who  were  dead  at  the  time  is  a  nullity. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  U  1225,  1226;    Dec.  Dig.  «=»416.] 

7.  MOBTGAOBS        e=»226— TBANSFKB— CONVIT- 

ANCE  aiteb  Void  Fobeclosube. 

A  conveyance  of  property  by  a  mortgagee, 
who  had  foreclosed  the  mortgage  and  secured  a 
sheriff's  deed  to  the  property,  where  the  fore- 
closure proceedings  and  deed  were  void,  oper- 
ates as  a  transfer  of  the  mortgage  and  the  debt 
secured  thereby. 

[Ed.  Note.— For  other  cases,  se«  Mortgages, 
Cent  Dig.  U  457,  6U-617:  Dec  Dig.  <8=> 
226.] 

8.  Taxation  <@=>805— Holdeb  or  Void  Tax 

Deed — Limitations. 

The  statute  of  limitations  will  not  bar  the 
rights  of  a  mortgaKee  in  possession  against  one 
claiming  under  a  void  tax  deed,  unless  it  be  to 
the  extent  of  a  lien  for  the  taxes.* 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  1593-1597 ;  Dec.  Dig.  <S=>S05.] 

Appeal  from  District  Court,  Salt  Lake 
County;  C.  W.  Morse,  Judge. 

Suit  to  quiet  title  by  Franklin  Lawrence 
against  C.  E.  Murphy.  Judgment  for  plain- 
tur,  and  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

J.  Ingebretsen,  of  Salt  Lake  City,  for  appel- 
lant C.  S.  Patterson,  of  Salt  Lake  City,  for 
respondent. 

FRICK,  J.  Tbe  plalntUT,  respondent  here, 
brought  tiila  action  in  tbe  district  court  of 
Salt  Lake  county  to  determine  adverse  claims 
and  to  quiet  title  to  the  real  estate  In  ques- 
tion, three  city  lots.  In  himself.  Uls  claim  of 
title  is  based  upon  a  tax  deed  and  upon  a 
decree  quieting  tbe  title,  which  was  In  fact 
based  upon  said  tax  deed,  although  It  does 
not  so  appear  from  either  tbe  pleadings  or 
decree  in  said  action.  The  defendant  in  this 
action,  appellant  here,  was,  however,  not 
made  a  party  to  tbe  action  In  which  the  de- 
cree aforesaid  was  obtained.  It  Is  contended, 
however,  that  those  through  whom  he  claims 
were  made  parties,  and  hence  he  is  bound. 
Tbe  effect  of  that  decree  will  be  fully  consid- 
ered hereafter. 

The  appellant's  answer  and  counterclaim 
In  this  case  is  very  voluminous,  and  sets  forth 
In  detail  the  history  of  tbe  title  and  prior 
litigation  relating  thereto.  We  shall  refrain 
from  setting  forth  any  part  of  the  answer 
and  counterclaim,  but  wUl  content  ourselves 
with  the  statement  that  appellant  claims  ti- 
tle to  the  lots  In  controversy  from  tbe  indors- 
er  of  certain  notes  and  tbe  assignment  of  tbe 

•  Boucof  8kl  T.  Jacobaen,  U  Utah,  165,  104  Pao.  117, 
M  L.  R.  A.  (N.  S.)  gS8. 


mortgage  given  on  fhe  lots  In  qnestiaa  to  se- 
cure said  notes,  and  which  mortg^age  was 
foreclosed  and  the  lots  were  sold  to  tbe  said 
assignee,  to  whom  a  sheriff's  deed  was  made 
therefor,  and  who  afterwards  conveyed*  the 
same  to  appellant  A  number  of  conveyances. 
Judgments,  and  decrees  are  pleaded  and  pro- 
duced In  evidence;  but  inasmuch  as  the  re- 
si)ondent  must  succeed  If  he  succeeds  at  all 
upon  bis  claim  which  rests  upon  said  tax 
deed  and  the  decree  based  thereon  quieting 
tbe  title  In  him,  while  appellant  must  pre- 
vail, if  he  prevails  in  this  case,  upon  bis 
rights  arising  out  of  the  transfer  to  him 
of  the  Interest  of  the  assignee  ajnd  tbe 
notes  and  mortgage  aforesaid,  who,  as  pur- 
chaser at  the  foreclosure  sale,  obtained  a 
sberlfTs  deed  to  said  lots  and  thereafter  con- 
veyed tbe  same  to  appellant,  we  shall  not  re- 
fer to  tbe  numerous  deeds,  transfers,  and 
judgments  In  tbe  record,  except  as  It  may  be- 
ocnne  necessary  to  (llustrate  some  point  in 
the  course  of  this  opinion. 

The  facts  are  not  in  dispute,  and  those  that 
control,  briefly  stated,  are:  That  in  Decem- 
ber, 1888,  one  John  W.  West  and  his  wife, 
Sarah  A.  West,  were  the  owners  of  the  lots  in 
question;  that  at  said  time  they  made  and 
delivered  to  one  St  George  their  certain 
promissory  notes,  and,  to  secure  the  payment 
thereof,  executed  a  certain  mortgage  on  said 
lots;  ijiat  said  St  George,  before  tbe  ma- 
turity of  said  notes.  Indorsed  tbe  same  to 
one  Walter  Bryant  and  duly  assigned  to  him 
said  mortgage,  which  mortgage  and  assign- 
ment thereof  were  duly  recorded  In  Salt  Lake 
county;  that  only  a  part  of  said  notes  was 
paid  to  Bryant,  and  he.  In  1904,  foreclosed 
said  mortgage  and  bought  In  said  lots'  at  the 
foreclosure  sale,  and,  no  redemption  having 
been  made,  be  thereafter  obtained  a  sherUTs 
deed  therefor,  and  thereafter,  in  1907,  con- 
veyed said  lots  to  appellant;  that  tbe  Wests, 
the  owners  of  said  lots  and  mortgagors,  in 
1891,  and  before  said  notes  and  mortgage  ma- 
tured, ceased  to  be  residents  of  this  state  and 
thereafter  remained  nonresidents  tbere<rf. 
Said  Bryant,  in  1906,  before  be  conveyed  said 
lots  to  appellant,  also  obtained  a  decree  quiet- 
ing tbe  title  thereto  In  him,  but  the  respond- 
ent was  not  a  party  to  that  action.  Counsel 
for  appellant  contended  in  tbe  court  below, 
and  now  contends,  that  whatever  Interest 
respondent  bad,  if  any,  in  said  lots,  was  actu- 
ally. If  not  nominally,  owned  by  one  ci  the 
defendants  to  the  action  last  referred  to,  and 
hence  respondent  never  has  had,  and  does 
not  now  have,  any  rights  In  tbe  lota  In  ques- 
tion. For  reasons  hereinafter  appearing  this 
phase  of  the  case  Is  not  Important  The  dis- 
trict court,  upon  the  evidence,  fonnd  the  is- 
sues In  favor  of  respondent,  quieting  the  title 
to  tbe  lots  in  question  ki  him,  and  disallowed 
all  of  the  claims  and  contentions  of  appelant, 
and  hence  this  appeal. 

[1]  We  shall  not  set  forth  the  findings,  nor 
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pause  here  to  review  them,  since  a  correct  re- 
salt  In  this  case  may  be  reached  upon  the  evi- 
dence, practically  aU  of  which  is  documentary 
and  undisputed.  Proceeding,  therefore,  to  a 
consideration  of  respondent's  claim  of  title 
to  the  lots  in  question,  we  observe  that  the 
record,  beyond  dispute,  shows  that  the  claim 
la  l)ased  upon  a  tax  deed  issued  by  the  audi- 
tor of  Salt  Lake  county  on  the  27th  day  of 
January,  1903.  This  tax  deed  is  based  upon 
taxes  for  the  year  1898  which  were  assessed 
against  said  Wests  upon  the  lots  in  question 
as  the  owners  thereof.  The  taxes  were  not 
paid  and  the  lots  were  sold  to  Salt  Lake 
county  as  the  highest  and  best  bidder,  as  ap- 
pears upon  the  face  of  said  tax  deed.  The 
appellant  contends  that,  for  that  as  well  as 
for  other  reasons,  said  tax  deed  was  void  up- 
on its  face,  was  a  nullity  and  without  force 
or  effect,  and  hence  respondent  acquired  no 
rights  whatever  thereunder.  We  have  In  a 
very  recent  case  <Wall  v.  Kaighn,  144  Pac 
1100)  held  that  a  tax  deed  which  is  based 
npon  a  sale  to  the  county  as  a  competitive 
bidder  Is  void  npon  its  face,  and  in  and  of 
Itself  confers  no  rights  upon  the  grantee. 
We  are  well  satisfied  with  the  conclusion 
there  reached,  and  the  writer  could  not.  If 
he  would,  add  anything  to  the  reasons  there 
advanced.  Upon  the  question  of  the  effect 
of  a  void  tax  deed,  see,  also,  Martin  v.  White, 
63  Or.  319,  100  Pac.  293,  where  it  is  held  by 
the  Supreme  Court  of  Oregon  that  a  deed 
void  upon  its  face  is  a  mere  nullity.  To  the 
aame  effect  is  Matthews  v.  Blake,  16  Wyo. 
116,  92  Pac  242,  27  L.  B.  A.  (N.  S.)  339,  where 
the  cases  upon  the  question  are  collated.  It 
follows,  therefore,  that  the  tax  deed  in  ques- 
tion was  void  and  of  no  legal  force  or  effect. 

[2]  Counsel  for  respondent,  however,  con- 
tends that  the  tax  deed,  although  void  <m  Its 
face,  may  nevertheless  be  good  as  color  of 
title,  and  also  be  sufficient  to  support  an  ac- 
tion to  quiet  title,  and  that  a  decree  quieting 
the  title  in  the  holder  of  such  a  deed  Is  bind- 
ing upon  all  the  parties  to  such  action,  and 
Is  so  also  upon  their  privies.  That  a  tax  deed 
may  be  used  for  those  pnrposes  is,  we  think, 
the  legal  effect  of  oui)  own  holdings  in  the 
cases  of  Boucofskl  v.  Jacobsen,  36  Utah,  16B, 
104  Paa  117,  26  L.  R.  A.  (N.  S.)  898,  and  Wel- 
ner  v.  Steams,  40  Utah,  185,  120  Pat  490, 
Ann.  Cas.  19140, 1175.  In  a  note  to  the  case 
of  Jasperson  v.  Schamlko,  16  L.  R.  A.  (N.  S.) 
pp.  1218  to  1233,  the  cases  npon  the  question 
of  what  is  sufficient  to  support  a  dalm  of  ti- 
tle or  an  action  to  quiet  title  are  collected  by 
the  annotator. 

[31  While  It  Is  tme  that  a  tax  deed,  though 
void  upon  Its  face,  may  nevertheless  sustain 
a  claim  of  adverse  possession,  U  the  claim- 
ant is  in  actual  possession  under  a  bona  fide 
claim,  or,  under  onr  statute,  will  support  an 
action  to  determine  adverse  claims  and  to 
quiet  title,  yet  we  must  determine  the  fur- 
ther question,  namely :  What  Is  the  effect  of 
respondent's  action  to  quiet  title  In  himsdf 


to  the  lots  In  question?  That  action  was  com- 
menced in  October  1907,  and  the  decree  quiet- 
ing title  was  entered  in  December  of  that 
year.  John  W.  and  Sarah  A.  West,  the  orig- 
inal— and,  as  It  appears,  the  present — owners 
of  the  title  to  the  lots  in  question,  were  made 
parties,  and  so  were  "the  unknown  heirs  of 
John  W.  West,  Sarah  A.  West,  [and]  the  un- 
known heirs  of  Sarah  A  West"  The  fore- 
going reference,  as  quoted,  appears  in  the  ti- 
tle of  that  action,  and  is  the  only  reference 
made  to  the  Wests  or  their  heirs,  or  either  of 
them,  in  the  complaint.  The  complaint  In 
that  action  was  very  brief  and  In  substance 
merely  alleged  that  the  plaintiff  was  the  own- 
er of  certain  lots  In  Salt  Lake  City,  describ- 
ing them,  among  which  were  the  lots  In  ques- 
tion, and  that  the  defendants  claimed  some 
interest  In  or  right  to  the  lots  described, 
which  claims,  It  was  averred,  were  without 
foundation  or  right.  Appellant  then  prayed 
that  he  be  declared  to  be  the  owner  of  the 
lots  described  and  that  the  title  thereto  be 
quieted  in  him.  Many  of  the  defendants  In 
the  action,  including  the  Wests,  were  nonresi- 
dents of  and  absent  from  this  state.  In  view 
of  this,  an  affidavit  for  service  by  publication 
was  ffled,  and  an  order  for  service  of  sum- 
mons by  publication  was  obtained.  As  we 
have  already  pointed  out,  no  reference  to  the 
Wests,  or  to  their  heirs,  known  or  unknown, 
was  made  in  the  complaint;  but  In  the  affi- 
davit for  service  by  publication  the  follow- 
ing reference  was  made,  to  wit: 

"Affiant  further  alleges  that  he  verily  believes 
that  there  are  persons  interested  in  the  subject- 
matter  of  the  complaint  whose  names  cannot  be 
inserted  therein,  because  they  are  unknown  to 
this  affiant  and  to  the  plaintiff,  said  persons  be- 
ing the  unknown  heirs  of  John  W.  West  and 
the  unknown  heirs  of  Sarah  A.  West;  that 
the  only  interest  the  said  unknown  hpirs  have 
in  such  matter  is  derived  through  John  W. 
West  and  Sarah  A.  West,  and  consists  simply 
in  such  Interests  adverse  to  the  plaintiff  in  the 
property  described  as  would  descend  to  said  un- 
known heirs  in  case  of  the  death  of  the  said 
John  W.  West  and  Sarah  A.  West" 

Now  It  ia  made  to  appear,  without  dispute, 
from  the  record,  that  John  W.  West  died  on 
December  30,  1897,  Eulalia  Grace  West,  a 
daughter,  and,  so  far  as  known,  the  only 
child  of  John  W.  West  and  Sarah  A.  West, 
died  without  issue,  so  far  as  known,  on  Au- 
gust 28, 1901,  and  Sarah  A.  West,  the  wife  of 
John  W.  and  mother  of  Eulalla  West,  died  on 
the  28th  day  of  February,  1904.  Whether  the 
Wests  left  any  heiis,  Uneal  or  collateral,  la 
not  made  to  appear  from  the  record.  All  of 
the  Wests  were  dead,  therefore,  when  re- 
spondent's action  to  quiet  title  to  the  lots  In 
question  was  commenced,  and  hence  he  ob- 
tained no  service  of  any  kind  upon  John  W. 
and  Sarah  A  West  But  respondent  con- 
tends that  bis  action  and  service  by  publica- 
tion was  good  as  against  the  unknown  be^rs 
of  the  Wests,  and  further  contends  that  It 
may  be  presumed  that  the  Wests  left  some 
heirs,  either  Uneal  or  collateral.  Appellant's 
counsel  Insists,  however,  that  In  view  of  our 
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statute  (Comp.  Laws  1907,  {  2951)  the  dis- 
trict court  of  Salt  Lake  county  acquired  no 
Jurisdiction  of  the  West  heirs,  whether 
known  or  unknown. 

Section  2951  reads  as  follows: 

"It  any  plaintiff  shall  allege  that  there  are, 
or  that  be  verily  believes  that  there  are,  per- 
sons interested  in  the  subiect  matter  of  tbe  com- 
plaint, whose  names  be  cannot  insert  therein, 
because  they  are  unknown  to  him.  and  shall  de- 
scribe the  interest  of  such  persons,  and  how 
derived  so  far  as  his  knowledge  extends,  the 
court  or  the  judge  thereof  shall  make  an  order 
for  publication  of  summons,  reciting,  moreover, 
tbe  substance  of  the  allegations  of  the  complaint 
in  relation  to  tbe  interest  of  such  unknown  par- 
ties; and  after  the  completion  of  service  by 
such  publication,  tbe  court  shall  have  jurisdic- 
tion of  such  persons,  and  any  judgment  or  de- 
cree rendered  in  the  action  shall  apply  to  and 
conclude  such  persons  with  respect  to  such  in- 
terest in  the  subject  matter  of  the  action." 

This  section,  with  the  exception  of  the  nec- 
essary changes  to  make  It  applicable  to  tbe 
terms  used  In  our  statute-  respecting  plead- 
ings, etc..  Is  a  verbatim  copy  of  the  statute  of 
Missouri,  which,  as  we  shall  see,  was  in  force 
In  that  state  many  years  before  it  was  adopt- 
ed by  this  state  in  1S98  as  secUon  2951  of  the 
revision  of  1898.  It  will  be  observed  that  sec- 
tion 2951,  supra,  provides  that  if  the  plain- 
tiff alleges  that  there  are,  or  that  he  verily 
believes  that  there  are,  persons  interested  In 
the  subject-matter  of  the  complaint  (in  that 
action,  the  lots  in  question),  whose  names  he 
cannot  insert  in  tbe  complaint  because  they 
are  unknown  to  him,  and  he  shall  "describe 
the  Interest  of  such  persons,  and  how  de- 
rived so  far  as  his  knowledge  extends,  the 
court  or  judge  thereof  shall  make  an  order  for 
publication  of  summons,  reciting,  moreover, 
the  substance  of  the  allegations  of  the  com- 
plaint in  relation  to  the  interest  of  such  un- 
known parties,"  etc.  (Italics  ours.)  It  Is  ob- 
vious that  the  statute  requires  that  certain 
statements  respecting  the  interest  of  the  un- 
known persons  shall  be  made,  and  from  that 
portion  which  we  have  italicized  It  is  palpa- 
ble that  such  statements  must  be  made  in  the 
complaint,  which  is  the  foundation  of  the  ac- 
tion. The  question  has,  however,  been  before 
the  Supreme  Court  of  Missouri,  from  which 
state  our  statute  is  derived,  a  number  of 
times,  and  that  court  has  persistently  and 
consistently  held  that,  unless  the  statements 
required  by  the  statute  are  contained  in  the 
complaint,  the  court  acquires  no  jurisdiction, 
and  that  the  judgment  or  decree  based  upon 
such  a  complaint  Is  a  nullity.  The  last  case 
coming  to  our  notice  from  Missouri  is  Davis 
V.  Montgomery,  205  Mo.  271,  103  S.  W.  979. 
That  was  an  action  against  unknown  heirs  to 
quiet  title,  and  in  view  that  tbe  interests  of 
such  heirs  were  neither  averred  nor  describ- 
ed in  the  complaint  the  court  held,  on  col- 
lateral attack,  that  the  decree  quieting  the 
title  was  of  no  force  or  effect  as  against  an- 
other claimant  The  same  result  had  before 
been  reached  In  Eminence,  etc.,  Co.  v.  Land 
&  Cattle  Co.,  187  Mo.  437.  438,  86  S.  W.  150. 

[4]  We  remark  that,  as  we  have  pointed 


out,  some  reference  to  the  unknown  heirs  is 
made  in  tbe  affidavit  filed  by  respondent  for 
service  by  publication.  In  the  last  case  cited 
it  is  held  that  statements  like  those  in  the 
affidavit  are  wholly  insufficient  to  confer  ju- 
risdiction uphn  the  court.  If  it  were  held, 
therefore,  that  the  statements  required  by 
section  2951  may  be  omjtted  from  the  com- 
plaint, which  we,  however,  hold  may  not  be 
done,  yet  the  allegations  in  the  affidavit  for 
service  by  publication  in  respondent's  action 
were  wholly  insufficient,  even  though  they 
had  been  made  in  the  complaint  The  Su- 
preme Court  of  Missouri,  however,  had  con- 
strued the  statute  as  early  as  1882,  or  10 
years  before  it  was  adopted  in  this  jurisdic- 
tion, which  was  in  the  Revised  Statutes  of 
1898,  which  went  into  effect  in  January  of 
that  year.  For  earlier  Missouri  cases,  see 
State  V.  Staley,  76  Mo.  158,  and  Qulgley  v. 
Bank,  80  Mo.  289,  50  Am.  Rep.  503.  Under 
similar  statutes  other  courts  have  arrived  at 
the  same  conclusion.  See  Cobb  v.  Hawsey, 
56  Fla.  159,  47  South.  484 ;  also  Indiana,  etc., 
Co.  V.  Brinkley,  164  Fed.  965,  91  C.  C.  A,  91. 

[6]  It  is  contended  that  the  finding  of  the 
court  upon  which  the  decree  quieting  title  In 
respondent  is  based  is  to  the  effect  that  due 
and  legal  service  of  summons  was  had  upon 
all  the  parties  named  as  defendants  in  said 
action.  That  finding,  however,  cannot  aid  re- 
spondent As  clearly  pointed  out  by  Mr.  Jus- 
tice Sanborn  in  the  case  last  cited,  where,  as 
in  this  case,  the  record  itself  discloses  the 
lack  of  jurisdiction,  then  the  usual  presump- 
tions in  favor  of  courts  of  record,  or  of  gen- 
eral Jurisdiction,  are  of  no  avail.  In  this  case 
respondent  himself  produced  the  judgment 
roll  of  the  action  in  which  the  title  was  at- 
tempted to  he  quieted  in  him,  and  it  appears 
therefrom  that  both  the  complaint  and  affida- 
vit of  service  by  publication  were  deficient  in 
substance  in  the  particulars  before  stated. 
The  district  court  therefore,  acquired  no 
jurisdiction  of  the  unknown  heirs  of  tbe 
Wests,  and  hence  tbe  decree,  so  far  as  those 
interests  are  concerned,  is  a  nullity.  Nor  did 
the  respondent  acquire  anything  from  the 
other  defendants,  dnce  their  interests  were 
all  based  upon  the  void  tax  deed,  and  there- 
fore they  had  nothing.  The  tax  deed  being 
void,  and  the  decree  upon  which  it  was  based 
being  a  nullity,  and  the  respondent  not  being 
in  the  actual  possession  of  the  lots  in  ques- 
tion, he  has  no  claim  of  title  thereto  whatever. 
What,  if  any,  other  dalm  he  may  have 
against  the  lots  in  question,  we  shall  consider 
hereafter. 

[6]  We  proceed,  therefore,  to  a  considera- 
tion of  what  rights,  if  any,  tbe  appellant  has 
to  tbe  lots  in  question.  In  view  that  the 
Wests,  the  mortgagors,  were  dead  at  tbe  time 
of  tbe  mortgage  foreclosure,  all  acts  taken  in 
pursuance  of  that  action  are  also  void.'  Tbe 
same  is  true  of  the  decree  obtained  in  the  ac- 
tion in  1905  by  Walter  Bryant,  the  grantor 
of  appellant,  to  quiet  the  title  to  the  lots  lu 
himself. 
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[7]  The  question  therefore  arises:  Has  the 
appellant  any  rights  to  or  interest  in  the  lots 
In  question?  Of  course,  appellant  coald  not 
acquire  title  from  Bryant,  since  he  had  no 
title.  Bryant  was,  however,  the  owner  of 
the  notes  and  mortgage  which  had  been  giv- 
en by  the  Wests,  the  owners  of  the  lots  in 
question.  While  the  mortgage  did  not  trans- 
fer the  title  to  the  lots,  it  nevertheless  con- 
stituted a  lien  upon  or  an  interest  in  them. 
This  Interest  was  assignable,  and,  although 
the  proceedings  relating  to  the  mortgage 
foreclosure  were  void,  yet  the  deed  from  Bry- 
ant was  sufficient  to  transfer  whatever  In- 
terest the  former  had  in  the  lots  to  appellant 
To  this  effect  are  all  of  the  authorities.  The 
Supreme  Oourt  of  Oregon,  in  Cooke  v.  Cooper, 
18  Or.  142,  22  Pac.  945.  7  L.  R.  A.  273,  17 
Am.  St  Rep.  709,  in  passing  upon  the  effect 
of  a  deed  which  Is  based  upon  void  mortgage 
foreclosure  proceedings,  says: 

"These  convejaiices,  if  they  failed  to  pass 
title  to  the  lota  described,  operated  as  an  aa- 
signment  of  Boeschen's  mortgage  to  the  succes- 
sive grantees  named  in  said  several  deeds  [citing 
cases].  If  the  Boeschen  morteaKe  was  not  fore- 
closed, it  remained  in  full  force  and  unsatis- 
fied, and  by  the  conveyances  set  out  in  the  find- 
ings was  owned  by  George  Cooper,"  the  last 
grantee  under  the  morteaee  foreclosure. 

In  27  Cya  1291,  the  rule  is  stated  thus: 
"Where,  however,  the  mortgaicee  attempts  to 
foreclose,  and  purchases  at  the  sale  under  his 
decree,  takes  possession,  and  then  conveys  to 
a  third  person,  and  the  foreclosure  sale  proves 
to  have  been  void,  his  conveyance  will  be  held 
to  operate  as  an  assignment  of  the  mortgage." 

To  the  same  efFect  are  Smithson  Land  Co. 
V.  Brautigam,  16  Wash.  174,  47  Pac.  434,  and 
Pettit  V.  Louis,  88  Neb.  496,  129  N.  W.  1006, 
34  L.  R.  A  (N.  S.)  856.  Although  the  foreclo- 
sure proceedings  instituted  by  Bryant  were 
void,  yet  the  conveyance  of  the  lots  by  him  to 
appellant  had  the  effect  of  an  assignment  of 
the  notes  and  mortgage  to  the  latter.  The 
notes  and  mortgage,  at  least  so  far  as  the 
Wests  are  concerned,  were  at  the  time  of  the 
assignment  as  aforesaid,  and  still  are.  In  full 
force  and  effect  Appellant  therefore,  has 
whatever  rights  the  assignment  of  the  notes 
add  mortgage  gave  him  to  the  lots  in  ques- 
tion. Be  is  in  possession  of  them,  and.  there- 
fore, in  legal  effect,  has  the  ordinary  rights 
of  a  mortgagee  in  possession  after  the  matu- 
rity of  the  debt  and  before  foreclosure.  True, 
respondent  contends  that  appellant's  posses- 
sion is  what  is  known  as  a  scrambling  one, 
since  respondent  has  attempted  to  dispute  It 
If,  however,  the  possession  is  a  scrambling 
one.  It  is  80  only  because  of  respondent's  at- 
tempts to  gain  possession  himself ;  and,  since 
he  had  and  has  no  right  to  the  possession  at 
all,  appellant's  possession '  is  certainly  good 
enough,  as  against  respondent's,  whatever  its 
character  may  be.  As  a  mortgagee  in  posses- 
sion under  the  mortgage,  given  by  the  own- 
ers of  the  title,  appellant's  rights  cannot  be 
successfully  assailed  by  any  one  who  claims 
under  the  void  tax  deed  or  under  the  void  de- 
cree tweed  thereon.     The  mortgage,  therefore. 


not  having  been  foreclosed,  is  stlU  in  full 
force,  and  may  be  foT»closed  as  against  the 
Wests  and  as  against  their  heirs. 

[8]  True,  as  was  held  in  Boucofski  v. 
Jacobsen,  supra,  although  the  mortgage  may 
not  be  barred  as  against  the  Wests,  it  may 
nevertheless  be  as  against  the  claims  of  oth- 
ers who  have  acquired  Interests  in  the  prop- 
erty either  since  or  before  the  mortgage  was 
given.  Respondent  relies  upon  that  case,  and 
contends  that  he  has  such  an  Interest  In 
view,  however,  that  the  tax  deed  and  the  de- 
cree quieting  the  title  in  him,  based  thereon, 
are  both  void  and  of  no  force  or  effect  he 
cannot  and  does  not  bring  himself  within  the 
rule  laid  down  in  Boucofski  v.  Jacobsen,  un- 
less he  may  do  so  to  the  extent  of  his  lien 
for  taxes.  A  void  tax  deed  without  posses- 
sion does  not  set  in  motion  the  statute  of  lim- 
itations so  far  as  any  rights  claimed  thereun- 
der  are  concerned.  See  Martin  v.  White,  su- 
pra, Matthews  v.  Blake,  supra,  and  note  In  27 
L.  R.  A.  (N.  S.)  339.  In  view,  however,  that 
appellant  does  not  seriously  dispute  that 
respondent  may  be  given  a  lien  upoh  the  lots 
in  question  for  the  amount  of  the  taxes  paid 
by  him,  we,  under  the  circumstances,  shall 
not  question  his  right  to  such  a  lien.  But  un- 
der the  undisputed  facts,  when  applied  to  the 
law,  that  constitutes  all  the  claim  that  re- 
spondent can  have  as  against  the  claim  of 
appellant  As  between  these  claims,  there- 
fore, the  maxim  may  well  be  invoked  that  in 
coming  into  a  court  of  equity  both  parties 
must  do  equity. 

In  view  of  all  the  circumstances  and  the 
admissions  of  appellant,  we  shall  therefore 
not  consider  the  effect  of  the  statute  of  limita- 
tions in  so  far  as  that  question  might  affect 
respondent's  lien  for  taxes.  We,  however,  do 
hold  that  respondent  cannot  Invoke  the  stat- 
ute of  limitations  as  against  the  claim  of  ap- 
pellant, and  that  the  appellant  has  a  prior 
lien  upon  the  lots  in  question  for  the  taxes 
paid  by  him,  which  were  subsequent  to  the 
taxes  paid  by  respondent,  and  also  has  a  sub- 
sequent lien,  to  respondent's  lien  for  taxes  and 
legal  interest  thereon,  for  any  amount  due 
upon  the  notes  and  mortgage.  Including  a 
reasonable  attorney's  fee  In  case  of  foreclo- 
sure of  the  mortgage.  The  pleadings  of  re- 
spondent should  be  so  amended  as  to  permit 
him  to  recover  the  amount  due  him  for  tax- 
es paid,  and  the  pleadings  of  appellant  should 
be  amended  so  as  to  authorize  a  foreclosure 
of  the  mortgage,  and,  further,  to  permit  a 
Judgment  for  the  taxes  paid  by  him.  It 
would  seem  that,  before  proceeding  to  fore- 
close the  mortgage,  it  were  better  If  an  ad- 
ministrator were  appointed  of  the  West  es- 
tate, and  in  that  proceeding  the  question  of 
heirship  could  be  legally  settled.  After  that 
is  done  the  proper  parties  to  the  foreclosure 
proceedings  may  be  ascertained,  and  a  legal 
decree  of  foreclosure  entered,  and  the  Iota 
ordered  sold  and  the  proceeds  distributed  to 
the  parties  In  Interest  as  herein  indicated. 

The  Judgment  ia  therefore  reversed,  and  the 
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cause  la  remanded  to  tbe  district  court  of 
Salt  Lake  jcounty,  with  directions  that,  if  the 
parties  shall  conform  to  the  suggestions  re- 
specting the  amendment  of  their  pleadings, 
then  said  court  shall  proceed  with  the  case 
as  hereinbefore  indicated,  and  if  the  parties 
refuse  to  so  amend  their  pleadings,  then  to 
dismiss  the  action,  making  such  distribution 
respecting  the  payment  of  costs  as  to  t^ie 
court  may  seem  Just  and  proper.  Neither 
party  to  recoTer  costs  in  tills  court 

8TRAUP,  C.  J^  and  McCABTT,  J.,  concur. 


(«  Utah.  564) 

LANNAN  Y.  WALTENSPIBL  et  aL 

(No.  2680.) 

(Supreme  Court  of  Utah.     April  2,  1915.) 

1.  MuNiciPAt.  CoBFOBATioNS  4=>519— Public 
lupBOVEUXNTS— Special  Assessments. 

The  lien  of  a  prior  mortgagee  is  inferior 
to  the  lien  for  local  improvements  conferred  by 
Comp.  Laws  1907,  Slj  274,  281,  declaring  that 
special  taxes. to  cover  the  cost  of  bd^  public  im- 
provement shall  be  levied  on  the  adjacent  land, 
and  that'Special  assessments  so  made  shall  con- 
stitute a  lien  upon  the  property  from  the  date 
thereof,  for  the  property  is  presumed  to  have 
been  benefited  to  the  extent  of  the  assessment. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  CenL  Dig.  H  1220-1227;  Dec. 
Dig.  «S=>519.] 

2.  euinent  domaut   s=3l01— comfxnsation 
—Change  of  Gbase. 

The  grade  of  streets  cannot  be  changed 
without  compensating  abuttini;  owners  for  dam- 
ages suffered.  1 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  K  269,  270;  Dec.  Dig.  (S=> 
101.] 

S.   MUNICIPAI,     COBPOBATIOZTS     4=>466  —  III- 
FBOVSIOENTS— ASSESBKXNTS. 

An  assessment  for  local  improvements  can- 
not exceed  the  benefits. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  (  1109;  Dec.  Dig.  $=> 
466.] 

Appeal  from  District  Court,  Salt  Lalce 
County ;   F.  0.  Loofbourow,  Judge. 

Action  by  P.  H.  Lannan  against  T.  C.  Wal- 
tenspiel  and  others.  From  a  Judgment  for 
defendants,  plainUfT  appeals.   Affirmed. 

Stephens  &  Smith,  of  Salt  Lake  aty,  for 
appellant.  Dey,  Hoppaogh  &  Fabian,  H.  J. 
Dininny.  City  Atty.,  A.  Myers,  and  W.  H.  Fol- 
land,  all  of  Salt  Lake  City,  for  respondents. 

FRICK,  J.  The  plaintiff  commenced  this 
action  in  the  district  court  of  Salt  Lake 
county  to  foreclose  a  mortgage.  The  mort- 
gage was  given  by  the  defendant  Waltensplel, 
and  constituted  a  lien  upon  certain  lots  in 
Salt  Lake  City.  Salt  Lake  City  was  made  a 
defendant  in  the  action  for  the  alleged  reason 
that  it  claimed  "an  interest  in  said  premises 
in  and  by  virtue  of  a  certain  special  assess- 


>  Kimball  v.  6alt  Lake  Citr,  »  UUb,  253,  90  Pac. 
396,  10  L.  R.  A.  (N.  S.)  483,  125  Am.  St.  Rep.  869; 
Hempstead  v.  Salt  Lake  Cltr.  32  Utah,  261,  90  Fac. 
897;  Coalter  v.  Salt  Lake  City,  40  Utah,  293,  120 
Pac.  8S1 ;  Gray  v.  Salt  Lake  City,  44  Utah.  204.  138 
Pac.  1177. 


ment  for  laying  a  sidewalk,"  etc.  It  was  al- 
leged in  the  complaint  that  the  lien  or  claim 
of  Salt  Lake  City  was  Junior  and  inferior  to 
plaintUTs  mortgage  lien.  Salt  Lake  City  ap- 
peared in  the  action,  and  in  its  answer  set 
up  the  special  assessment  proceedings,  that 
it  had  laid  a  sidewalk  in  front  of  plaintiff's 
property,  and  that  by  reason  thereof  it  had 
acquired  a  lien  on  the  lots  described  in  the 
mortgage,  which  lien,  it  averred,  was  superior 
and  paramount  to  the  mortgage  lien  of  the 
plalntUI.  The  district  court  found  that  plain- 
tlGTs  mortgage  was  prior  in  time,  but  not- 
withstanding that  tact  adjudged  that  Iiis  lien 
was  inferior  to  the  lien  of  the  city.  The 
plaintiff  appeals  from  the  Judgment,  and  in- 
sists that  the  court  erred  In  adjudging  that 
the  lien  of  the  city  for  the  special  assessment 
was  paramount  to  his  mortgage  lien.  The 
question,  therefore,  is:  Which  one  of  the 
liens  aforesaid  is  the  superior  lien  under  the 
law? 

[1]  We  have  a  statute  (Comp.  Laws  1907, 
IS  263  to  282,  inclusive)  which  provides  for 
levying  special  assessments  to  defray  the  cost 
of  local  improvements,  including  the  laying  of 
sidewalks  in  front  of  or  along  any  city  lots 
or  blocks.  The  regrularlty  of  the  proceedings 
culminatihg  In  the  special  assessment  In  ques- 
tion here  is  not  assailed,  and  hence  we  need 
not  refer  to  the  particular  provisions  of  the 
statute  authorizing  the  same.  Section  281, 
which  is  the  section  giving  the  lien,  reads  as 
follows: 

"Special  assessments  made  and  levied  to  de- 
fray the  cost  and  expenses  of  any  work  con- 
templated by  the  provisions  of  this  chapter  and 
the  cost  of  collection  thereof  shall  constitute 
a  lien  upon  and  against  the  property  apon 
which  such  assessment  is  made  and  levied,  from 
and  after  the  date  thereof,  and  such  assess- 
ments shall  be  collected  in  the  manner  prescrib- 
ed by  ordinance." 

The  only  other  section  to  which  it  Is  deem- 
ed necessary  to  refer  is  section  274,  which,  in 
substance,  provides  that: 

"Special  taxes  to  cover  the  cost  of  any  pablie 
Improvement  •  •  •  shall  be  levied  and  as- 
sessed on  all  blocks,  lots,  •  •  •  lands,  and 
real  estate  bouuding,  abutting,  or  adjacent  to 
such  improvement  *  *  *  to  the  extent  of  tlie 
benefits  to  such  lots,  *  *  *  by  reason  of 
such  improvement." 

Counsel  for  plaintiff  concede  that  the  Legis- 
lature had  the  power  to  make  the  cost  of  a  lo- 
cal improvement  a  prior  lien  upon  the  lots  or 
lands  t)enefited,  but  tbey  insist  that  unless 
such  is  done  in  express  terms  the  statutory 
lien  ia  subject  to  a  mortgage  which  was  plac- 
ed on  the  property  before  the  special  assess- 
ment was  made,  and  to  that  effect,  they  con- 
tend, are  the  authorities.  The  authorities, 
among  others,  relied  on  by  them  are  the  fol- 
lowing: 2  Page  &  Jones,  Taxation  by  Assess- 
ment, i  1068;  Hamilton,  Law  of  Special  As- 
sessments, (  708;  2  Cooley  on  Taxation  Q3A 
Ed.)  pp.  865  and  866;  2  ElUott,  Roads  ft 
Streets  (3d  Ed.)  {  745;  27  Cyc.  1176;  Cook  v 
State,  101  Ind.  446 ;   State  v.  JEtiM,  etc.,  Co 
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U7  Ind.  251,  20  N.  E.  144.  We  do  not  refer 
to  counael's  other  citationB  because.  In  our 
Jndgment,  they  are  readily  distinguishable 
from  the  case  at  bar,  and  hence  need  not  be 
considered. 

Hamilton,  In  his  work  (section  708,  supra), 
■ays: 

"A  lien  for  pnblio  taxes  and  assessments  is 
upon  the  property,  and  is  oaramount  to  all 
liens  acqaired  by  personal  contracts,  when  so 
provided  by  statute.  There  is  no  difference  in 
this  respect  between  taxes  for  street  improve- 
ments and  general  taxes.  Both  are  levied  un- 
der the  sovereign  Dower  of  the  state,  and  both 
are  levied  under  the  theory  that  they  are  tor 
the  general  good,  and  the  same  powers  for  en- 
forcing their  collection  are  generally  given. 
SiK'h  lien  is  siiocrior  to  all  other  liens,  prior 
or  otherwise.  Althoueh  the  lien  of  a  prior  re- 
fiirdfd  mortgage  is  suiierior  to  that  .of  a  spe- 
cial assessment,  it  is  within  the  oower  of  the 
Legislature  to-  change  the  rule,  and  malce  the 
mortgage  lien  secondary  to  that  of  the  assess- 
ment." 

Counsel  omitted  from  their  quotation  the 
second,  third,  and  fourth  sentences  of  the  sec- 
tion we  have  Just  quoted  from,  and  quoted 
only  the  first  and  fifth  sentences.  The  quota- 
tion as  It  Is  given  by  counsel  Is,  however,  sus- 
tained by  the.  Indiana  cases,  while  that  por- 
tion which  is  contained  In  the  second,  third, 
and  fourth  sentences  quoted  by  us  Is  sustain- 
ed by  what  we  conceive  to  be  the  great  weight 
of  authority.  But  even  the  Indiana  Supreme 
Court  does  not  support  counsel  In  their  claim 
that  the  lien  or  special  assessment  must  be 
declared  to  be  prior  In  express  terms  or  it 
will  be  subject  to  a  mortgage.  That  such  is 
the  case  Is  made  manifest  from  what  Is  said 
by  Mr.  Chief  JusUce  Elliott  in  State  v.  ^tna, 
etc.,  Co.,  supra,  where,  at  page  252  of  117 
Ind.,  at  page  144  of  20  N.  E.,  he  says: 

"It  is  not  necessary  that  it  [the  Ijegislatare] 
should  in  express  terms  declare  that  the  lien 
shall  be  a  paramount  one,  for  if  the  intention 
can  be  gathered  from  the  general  words  and 
purpose  of  the  statute  the  courts  will  give  it  ef- 
fect" 

Counsel  also  quote  from  2  Elliott  on  Roads 
ft  Streets,  i  749.  The  quotation,  however,  is 
again  based  on  cases  which,  in  our  Judgment, 
are  contrary  to  the  great  weight  of  authority. 
We  also  take  the  liberty  of  quoting  from  the 
same  author  and  from  the  same  section  as 
follows: 

"While  it  is  true  that  an  assessment  is  not 
strictly  a  tax,  it  is  also  true  that  it  is  levied 
by  the  sovereign  power,  for  the  general  public 
good.  It  is  also  true  that  a  mortgagee  is  bene- 
fited to  the  extent  that  the  land  is  improved,  for 
to  the  extent  that  the  land  is  improved  to  that 
extent  is  its  valae  augmented.  We  cannot  con- 
ceive why  it  is  not  in  the  power  of  the  Legis- 
lature to  create  a  lien  and  give  it  priority  over 
all  private  rights  or  estates.  This  would  seem 
to  surely  follow  from  what  we  have  affirmed, 
and  there  is  yet  another  reason,  and  that  is 
this :  Every  one  who  acquires  an  interest  In 
land  tal^es  it  subject  to  the  right  of  the  sover- 
eign to  lay  general  taxes  upon  it  and  to  im- 
pose upon  it  the  burden  of  paying  the  expense 
of  public  ImDrovements  which  confer  upon  the 
land  a  special  benefit.  We  feel  that  it  is  en- 
tirdy  sate  to  affirm  that  the  Legislature  may 
make  the  lien  a  paramount  one.  and  to  this  ef- 
fect are  nearly  all  of  the  decisions.  Statutes 
giving  a  lien  are  remedial,  and  therefore  to  be 


liberally  construed,  and  so  construed  as  to  ac- 
complish the  legislative  purpose.  In  creating 
liens  for  improvement  assessments  the  Legisla- 
ture makes  secure,  compensation  for  what  is 
in  truth  an  industrial  annexation  to  the  land, 
for  the  road  or  street  improved  is  in  a  sense  an 
appurtenant  of  the  land,  which  increases  its 
value.  Whoever  hold's  an  interest  in  the  land 
profits  by  the  appurtenance,  and  on^ht,  in  jus- 
tice, to  be  subjected  to  the  lien  which  secures 
the  assessment.  It  is.  for  these  reasons,  often 
proper  to  deduce  from  the  general  language  of 
the  statute  giving  a  lien  the  conclusion  that  it 
gives  a  paramount  lien  to  which  mortgage  es- 
tates or  judgment  liens  must  yield." 

The  sentence  immediately  following  the 
foregoing  quotation,  and  on  which  counsel 
rely,  namely,  "Bat  this  conclusion  cannot,' 
perhaps,  be  inferred  where  no  provision  is 
made  for  giving  those  who  hold  such  inter- 
ests a  hearing,  and  where  there  are  no  words 
declaring  the  superiority  of  the  lien,"  is  again 
based  upon  special  statutory  provisions.  This 
is  made  apparent  from  the  subsequent  de- 
cision of  the  Supreme  Court  of  Indiana,  up- 
on whose  decisions,  we  have  seen,  counsel 
specially  rely,  by  reference  to  the  case  of 
Baldwin  v.  Moroney,  173  Ind.  574,  91  K.  E.  S, 
80  L.  R.  A.  (N.  S.)  761,  where  the  doctrine 
contained  in  the  sentence  last  quoted  is  re- 
pudiated by  the  Indiana  Supreme  Court. 
While  it  is  true  that  that  cose  is  based  upon 
an  amendment  to  a  former  Indiana  statute, 
and  in  which  amendment  the  priority  of  a 
lien  is  provided  for,  yet  the  repudiation  spok- 
en of  Is  entirely  Independent  of  the  statute, 
and  Is  based  on  the  underlying  principles  of 
Bu<^  special  assessments.  It  is  apparent, 
therefore,  that  the  authorities  most  favorable 
to  plaintiff's  contention  go  no  farther  than  to 
hold  that,  in  order  to  make  liens  for  special 
assessments  paramount  to  prior  private  liens, 
such  priority  need  not  be  declared  in  express 
terms,  but  It  is  sufficient  If  the  language  of 
the  statute  Is  such  that  the  Intention  of  the 
Legislature  to  give  such  liens  priority  may 
reasonably  be  Inferred  or  Implied  therefrom. 

While  many,  perhaps  most,  of  the  cases  ad- 
here to  the  foregoing  doctrine,  yet  there  Is 
considerable  diversity  among  the  decisions 
with  regard  to  when  priority  may  be  inferred 
or  implied  from  what  is  said  in  a  particular 
statute.  In  the  following  cases.  In  which  it 
is  held  that  special  assessments  for  local  im- 
provements are  paramount  to  other  liens  ex- 
cept liens  for  general  taxes,  the  dedatons  are 
all  based  upon  implications,  and  the  reasons 
why  such  priority  is  said  to  be  implied  are 
fully  explained.  While  it  is  true  that  in  near- 
ly all,  if  not  all,  of  those  cases  the  statement 
is  made  that  the  priority  of  the  special  as- 
sessment in  question  Is  based  upon  implica- 
tion, yet  a  careful  examination  of  the  cases 
shows  that  In  many  of  the  cases  the  implica- 
tion seems  to  be  based  entirely  upon  the  fact 
that  the  Legislature  provided  that  such  as- 
sessments constituted  a  lien  on  the  property 
directly  beneflted  by  the  local  Improvement. 
The  following  cases  illustrate  what  we  have 
Just  said,  and,  if  followed,  are  conclusive  of 
the  question  here  involved  In  favor  of  the 
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dty:  Dressman  t.  Farmers'  &  T.  Nat  Bank, 
100  Ky.  5Y5,  38  S.  W.  105iJ.  36  U  R.  A.  121; 
Dreasman  v.  Simonln,  104  Ky.  693,  47  S.  W. 
767;  Construction  Co.  v.  Ice  Rink  Co.,  242 
Mo.  241,  146  S.  W.  1142,  40  L.  R.  A.  (N.  S.) 
119,  Ann.  Cas.  1913C,  1200 ;  Lybass  t.  Town 
of  FL  Meyers,  56  Fla.  817,  47  South.  346; 
Wabash,  etc.,  Ry.  Co.  v.  Commissioners,  etc., 
134  lU.  384,  25  N.  B.  781,  10  U  R.  A.  285; 
Wilson  V.  California  Bank,  121  CaL  630,  54 
Pac.  119;  O'Dea  v.  Mitchell,  144  Cal.  874, 
77  Pac.  1020. 

A  still  more  liberal,  and  what  seems  to  ns  to 
be  a  very  rational,  view  In  favor  of  the  prior- 
ity of  special  assessment  Hens,  is  stated  In 
Klrby  v.  Waterman,  17  S.  D.  314,  96  N.  W. 
129,  Morey  v.  City  of  Duluth,  75  Minn.  221, 
77  N.  W.  829,  and  Chase  v.  Trout.  146  Cal. 
365,  80  Pac.  81.  As  Illustrating  the  reasons 
of  the  South  Dakota  court,  we  quote  from  the 
opinion : 

■  "A  party  who  loans  money  upon  city  proper- 
ty, secured  by  mortgage,  takes  the  security  sub- 
ject to  the  riKht  of  the  city  to  improve'  its 
streets  and  alleys,  and  to  levy  special  assess- 
ments tbereon,  and  enforce  the  collection  by  a 
sale  of  the  property.  It  is  uniformly  held  by 
the  courts  that  a  party  loaning  money  upon 
real  property,  and  taking  a  mortgage  as  secu- 
rity therefor,  takes  the  same  subject  to  the 
rights  of  the  state,  county,  and  municipality 
to  levy  taxes  thereon  for  the  suoport  of  the 
same;  and  we  see  no  reason  why  the  same  rule 
should  not  apply  to  assessments  made  for  street 
improvements,  where  a  mortgage  is  taken  upon 
the  property,  though  executed  before  the  im- 
provements were  made  or  ordered.  It  is  too 
well  settled  to  require  the  citation  of  authori- 
ties that  the  propertv  of  one  purchased  before 
the  ordering  and  making  of  street  improvements 
is  subject  to  an  assessment  for  such  improve- 
ments, and  a  mortgagee  can  occupy  no  better 
position  than  the  owner  of  the  property." 
..  But  .we  think  the  true  basis  on  which  the 
priority  of  such  Hens  rests  is  stated  by  the 
Supreme  Court  of  Minnesota  In  the  case  of 
Morey  v.  City  of  Duluth,  at  pa^e  226,  of  76 
Winn.,  at  page  830  of  77  N.  W.,  In  the  foUow- 
i/ag  .words: 

"The  proceeding  authorized  by  the  charter  to 
charge  land  with  the  cost  of  local  improvements 
to  the  extent  of  benefits  received  therefrom  is 
one  in  rem.  It  is  the  whole  interest  in  the  land 
that  is  assessed  for  the  improvement,  not  some 
particular  estate  therein.  The  improvement  is 
for  the  benefit  of  all  Interests  in  the  land,  for 
that  of  the  lienholder  as  well  as  that  of  the  fee 
owner,  and  necessarily  the  Ijen  of  the  assesa- 
ment  for  the  improvement  must  be  coextensive 
with  the  estate  benefited  and  assessed.  *  *  • 
It  is  true  that  liens  of  the  class  to  which  as- 
sessment liens  belong  are  purely  statutory,  and 
that  their  existence  and  extent  depend  on  the 
statute.  But  our  construction  of  the  charter  is 
that  it  does,  by  necessary  imolication,  provide 
that  the  lien  of  the  assessment  on  the  property 
benefited  by  the  improvement  shall  be  para- 
mount to  all  other  interests  therein,  including 
prior  mortgages  or  other  liens  thereon. 

Much  the  same  thought  is  expressed  by  the 
Supreme  Court  of  California  In  Chase  v. 
Trout,  146  Cal.  366,  80  Pac.  81.  When  the 
Legislature,  therefore.  In  express  terms  au- 
thorized the  cities  and  towns  of  this  state 


to  make  local  improvements  and  to  asseffl  the 
cost  thereof  on  the  abutting  property  to  the 
extent  that  the  same  is  beneHted  by  the  im- 
provement, and  declared  such  assessments  a 
lien  on  the  property,  such  a  lien,  In  order  to 
be  of  any  benefit  at  all,  must  of  necessity  be 
paramount  to  all  other  Hens.  If  such  is  not 
the  case,  an  abutting  owner  may  by  contract 
Incumber  his  property  to  the  full  extent  of 
Its  value,  and  the  cost  of  the  Improvement, 
although  a  direct  benedt  to  the  property,  must 
then  be  paid  by  the  taxpayer,  since  the  money 
must  come  out  of  the  general  revenues  of  the 
dty.  A  small  number  of  property  owners 
could  thus  seriously  hamper,  if  not  entirely 
prevent,  the  dty  from  making  needed  local 
Improvements.  The  Uenholdei  would  thus 
reap  where  he  had  not  sown  and  from  a 
source  other  than  from  the  mortgagor.  Why 
should  a  mortgagee  be  in  any  better  position 
than  the  owner?  Can  any  one  seriously  con- 
tend that  although  A.,  as  owner,  holds  his 
title  in  fee  subject  to  such- assessments  and 
Hens,  yet  that  as  mortgagee  he  does  not  hold 
his  lien,  which  ia  less  than  the  fee,  subject 
thereto?  To  so  hold  is  contrary  to  equity 
and  good  sense. 

12, 3i  The  doctrine  stated  by  the  Supreme 
Court  of  Minnesota  has  spedal  application  to 
the  conditions  prevailing  in  this  jurisdiction. 
Here  no  assessment  for  local  Improvements 
can  exceed  the  beneSts,  nor  can  any  change 
in  any  street  grade,  or  any  other  local  im- 
provement, be  made  without  compensating 
the  owner  of  property  in  case  such  improve- 
ment in  any  way  damages  his  property.  See 
Kimball  v.  Salt  Lake  City,  32  Utah,  263,  9» 
Pac.  395,  10  L.  R.  A.  (N.  S.)  483,  125  Am.  St 
Rep.  859;  Hempstead  v.  Salt  Lake  City,  32^ 
Utah,  261,  00  Pac.  397.  See,  also,  Coalter  v. 
Salt  Lake  City,  40  Utah,  293,  120  Pac.  861, 
and  Gray  v.  Salt  Lake  City,  44  Utah,  204, 138 
Pac.  1177,  where  the  extent  of  the  right  ta 
damages  Is  stated.  The  value  of  the  Hen- 
holder's  Interest  Is  not  affected  in  the  least 
by  an  assessment  for  local  improvements,, 
since  such  assessments  can  In  no  event  exceed 
the  benefits  accruing  to  the  property  upon 
which  a  Hen  is  given  by  the  statute.  Upon 
the  other  hand,  if  the  property  should  be 
damaged — that  Is,  lessened  in  value — such 
damages  can  be  recovered  from  the  city  by 
the  owner,  and  thus  the  Henholder's  interest, 
is  again  protected. 

From  a  comprehensive  view  of  our  statute 
we  feel  constrained  to  hold — ^Indeed,  we  can 
see  no  escape  from  the  conclusion — that  the- 
Legislature  intended  that  the  Hen  given  for 
assessments  for  local  improvements  should- 
be  paramount  to  all  other  private  Hens  wheth- 
er prior  or  subsequent 

The  judgment  is  therefore  affirmed,  with, 
costs. 

STRAUP,  0.  J.,  and  McCARTX,  J.,  concar. 
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STOKEK  V.  GOWANS.    (No.  2668.) 
(Supreme  Court  of  Utah.     April  1,  1915.) 

1.  Mabbiaqk  «=>S0  —  SonouiNcr  or  Eti- 

DBNCB. 

In  a  habeas  corpoB  proceeding  to  obtain  re- 
lease of  juvenile  delinquent  from  the  custody  of 
the  superintendent  of  the  State  Industrial 
School,  evidence  held  insufficient  to  establish 
any  legal  marriage  between  the  delinquent  and 
plaintiff. 

*[Ed.    Note.— For  other  cases,   see   Marriage, 
Cent.  Dig.  g§  70-S9;   Dec.  Dig.  cg=»50.] 

2.  Infants  «=3l6— Jdvknilk  Delinquents — 
Mabbiaoe. 

The  operation  of  the  law  governing  juvenile 
delinquents  is  not  suspended  merely  because  a 
delinquent  enters  into  the  marriage  relation. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent. 
Dig.  $  16;   Dec.  Dig.  <8=>16.] 

3.  Habeas  Cobpus  €=>3 — Oustodt  of  Juve- 
nile Delinquent— Statute. 

Under  the  juvenile  statute,  as  amended  and 
re-enacted  by  Laws  1913,  c.  54,  giving  the  ju- 
venile court  jurisdiction  over  delinquents  under 
the  age  of  18,  and  making  its  judgments  opera- 
tive until  the  delinquent  reaches  the  age  of 
'  21  years,  and  providing  that  all  orders  of  the 
court  shall  be  under  its  control  until  the  delin- 
quent reaches  such  age,  the  delinquent  or  any 
one  in  her  behalf  may  apply  for  a  modification 
of  the  judgment,  and  determination  of  the  right 
of  her  custody  with  a  right  of  appeal  as  provid- 
ed in  section  11,  so  that  the  Hghts  of  delinquents 
may  be  enforced  without  recourse  to  habeas 
corpus  proceedings. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  g  3;    Dec.  Dig.  <8=»3.1 

4.  Infants  ^=»16-nJuvENiLE  Deunquent*— 

JUBISDICnON. 

Under  the  juvenile  delinquent  statute  pro- 
viding that  the  juvenile  court  may  order  that  the 
juTeniie  be  committed  to  the  State  Industrial 
School,  that  the  court  may  commit  a  ^'uvenile  to 
the  care  of  a  probation  officer,  subject  to  re- 
turn to  court  tor  further  proceedings,  or  may 
dispose  of  the  matter  in  any  way  deemed  for.  the 
best  interests  of  the  delinquent,  the  act  of  the 
juvenile  court  in  making  an  order  of  commit- 
ment upon  the  first  hearing,  and  then  condi- 
tionally suspending  it  by  an  order  of  probation, 
and,  after  violation  of  the  conditions  of  proba- 
tion, ordering  that  she  be  committed,  while 
somewhat  irregular,  was  not  void. 

{Ed.  Note/— For  other  cases,  see  Infants,  Cent 
g.  I  16;    Dec.  Dig.  «=>16.J 

5.  Infants  «=»18-JuvENn.B  Delinquents— 
Pbooeedings— Notice. 

Where  the  juvenile  court,  after  notice  of 
proceedings  to  the  mother  of  a  delinquent,  and 
a  finding  of  her  unfitness,  which  was  -not  dis- 
puted or  appealed  from,  made  an  order  of  com- 
mitment, and  suspended  it  by  an  order  of  proba- 
tion, and  having  control  of  the  delinguent  and 
authority  to  modify  its  orders,  it  might  on  a 
showing  of  the  delinquent's  violation  of  the  pro- 
bation conditions,  order  her  commitment  with- 
out further  notice  to  the  mother.* 

[Ed.  Note.-^For  other  cases,  see  Infants,  Cent 
Dig.  {  16;   Dec.  Dig.  <&=>16.] 

Straup,  C.  J.,  dissenting. 

Appeal  from  District  G<rart,  Salt  Lake 
County;   F.  C.  Loofbourow,  Judge. 

Habeas  corpus  by  J.  F.  Stoker  against  B. 
G.  Oowans,  Superintendent  of  the  State  In- 
dustrial School.  Writ  denied,  and  plalntUF 
appeals.    Affirmed. 


J.  W.  Rozzelle  and  Wlllard  Hanson,  both 
of  Salt  t&ke  City,  for  appellant.  A.  B. 
Barnes,  Atty.  Gen.,  and  E.  V.  Higglns  and 
G.  A.  Iverson,  Asst  Attys.  Gen.,  for  respond 
ent 

FBICK,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  the  district  court  of  Salt  Lake 
county  denying  a  writ  of  habeas  corpus.  The 
facts  disclosed  by  the  record  filed  In  this 
court,  briefly  stated,  are  as  follows: 

On  the  25th  day  of  March,  1912,  one  Guard- 
ello  Brown,  a  probation  officer,  pursuant  to 
our  Juvenile  court  act,  filed  a  complaint  un- 
der oath  before  Alexander  McMaster,  Judge 
of  the  Juvenile  court  of  the  Third  Judicial 
district.  In  and  for  Salt  Lake  county,  in 
which  one  Fern  Markham,  a  minor  child  13 
years  of  age,  was  duly  charged  with  delin- 
quency; the  facts  constituting  the  same  be- 
ing stated  in  general  terms.  Notice  was  duly 
issued  as  provided  by  the  act,  service  of 
which  was  duly  waived  by  Anna  Markham, 
the  mother  of  said  child.  On  the  26th  day  of 
March,  1912,  a  hearing  was  had  by  said  court 
upon  said  complaint  as  provided  by  the  act. 
After  hearing  the  evidence  the  Juvenile  court 
found  that  said  Fern  Markham  was  of  the 
age  of  13  years;  that  she  was  a  delinquent 
child  within  the  purview  of  the  Juvenile  act; 
and  that  said  Anna  Markham,  the  mothes, 
was  an  unfit  person  to  have  custody  and  con- 
trol of  said  child.  The  court  thereupon  en- 
tered the  following  order: 

"It  is  ordered,  adjudged,  and  decreed  by  the 
court  that  until  the  further  order  of  this  court 
said  Fern  Markham  be  adjudged  a  delinquent 
child.  It  is  the  order  of  the  court  that  she  be 
sentenced  to  the  State  Industrial  School  at  Og- 
den,  Utah.  The  sentence,  however,  is  suspend- 
ed during  good  conduct  and  that  she  discontinue 
the  company  she  baa  been  keeping.  It  is  the 
further  order  of  the  court  that  she  report  to 
this  office  once  a  week." 

On  the  22d  day  of  April,  1914,  Guardello 
Brown,  "chief  probation  officer,"  filed  a  copL- 
plalnt  In  writing,  but  not  under  path,. bfi^qiS 
the  Juvenile  court  in  which  it  .was  Ml^s44 
that  said  Fern  Markham  had  violated  'her 
promise  and  the  terms  and  conditions  upon 
which  sentence  was  suspended,  and  that  she 
continued  "to  be  immoral  and  to  associate 
with  corrupt  and  Immoral  people,"  and  the 
officer  prayed  that  the  sentence  aforesaid  be 
no  longer  suspended,  and  that  said  Fern 
Markham  be  committed  to  the  State  Indus- 
trial School.  Pursuant  to  said  complaint  the 
Juvenile  court,  on  the  22d  day  of  April,  1914, 
made  the  following  order: 

"Now,  therefore,  on  motion  of  Guardello 
Brown,  and  it  appearing  to  me  for  the  best  good 
of  said  Fern,  it  is  ordered  that  sentence  in  this 
dnee  be  no  longer  suspended,  and  that  a  com- 
mitment to  the  Industrial  School  be  and  hereby 
is  issued." 

A'  commitment  Ita  due  form  was  according- 
ly" Issnied  directed  to  the  proper  officer,  who 
executed  the' same  by  taking  said  Fern- Mark- 
ham lnt<S  Custody  and  delivering  her  to  th* 
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defendant,  tbe  superintendent  of  the  State 
Industrial  Scbool,  in  whose  custody  she  re- 
mained until  tbe  habeas  corpus  proceedings 
were  commenced,  at  which  time  she  was  pro- 
duced before  Hon.  F.  G.  Loofbourow,  one  of 
the  Judges  of  the  district  court  of  Salt  Ijake 
county.  We  remark  that  on  the  hearing  It 
was  claimed  that  during  tbe  suspension  of 
said  sentence  said  Fern  Markbam,  without 
tbe  knowledge  or  consent  of  said  Juvenile 
judge,  and  without  tbe  knowledge  or  consent 
of  her  mother,  bad  married  one  J.  F.  Stoker, 
who  is  tbe  plaintiff  in  tliis  proceeding.  Aft- 
er a  bearing  before  said  district  Judge  npon 
tbe  return  made  by  tbe  said  superintendent 
In  which  the  foregoing  facts,  except  tbe  al- 
leged marriage,  were  made  to  appear,  said 
Judge  denied  tbe  Writ,  and  made  an  order 
remanding  tbe  said  Fern  into  tbe  custody  of 
said  superintendent 

Plaintiff  appeals,  and  has  assigned  a  num- 
ber of  errors.  It  is  insisted  that  tbe  court 
erred  in  refusing  to  bold  that  by  said  alleged 
marriage  tbe  right  of  custody  In  said  super- 
intendent and  said  Juvenile  court  was  Ipso 
facto  terminated.  The  district  court  made 
no  findings  of  fact;  at  least  there  are  none 
in  tbe  record. 

[1]  We  have  searched  the  record  in  vain 
to  find  any  legal  evidence  of  a  marriage  be- 
tween said  Fern  Markbam  and  the  plaintiff. 
A.11  that  is  contained  in  tbe  record  upon  that 
subject  'is  this:  Anna  Markbam  was  called 
as  a  witness  on  behalf  of  plaintiff,  and  she 
testified: 

"I  am  the.  mother  of  Fern  Stoker.  She  ia  a 
married  woman.  She  was  married  to  J.  F. 
Stoker  on  the  15th  day  of  August,  1913.  •  • .  • 
She  was  married  without  my  knowledge  or  con- 
sent." 

Fern  Stoker  was  also  called  as  a  witness 
by  the  plaintiff,  but  she  said  nothing  about 
tbe  marriage;  nor  did  plaintiff  or  any  one 
else  testify  concerning  tbe  same.  Now,  tbe 
question  is  pertinent:  How  did  the  mother 
know  that  the  plaintiff  and  Fern  were  mar- 
ried if  tbe  marriage,  as  she  says,  took  place 
"without  my  knowledge  or  consent"?  There 
is,  therefore,  not  a  word  of  competent  evi- 
dence in  this  record  showing  a  marriage. 
Moreover,  under  our  statute  (Comp.  Laws 
1907,  {  1189)  it  is  provided: 

"No  marriage  shall  be  solemniced  without  a 
license  therefor  issued  by  the  county  clerk  of 
tbe  county  in  which  the  female  resides  at  tbe 
time." 

Tbe  record  discloses  that  the  female  in 
this  case  resided  in  Salt  Lake  county.  It  Is 
claimed,  however,  that  the  marriage  occurred 
in  Davis  county,  an  adjoining  county  of  Salt 
Lake.  Our  statute  also  provides  that  tbe  li- 
cense issued  as  aforesaid  must  be  returned 
to  tbe  county  clerk  within  30  days  after  tbe 
marriage  ceremony  takes  place.  It  is  some- 
what strange,  therefore,  that  when  there 
must  have  been  an  abundance  of  competent 
evidence  respecting  the  marriage,  if  it  was 
solemnized,  that  none  was  produced,  not  even 
an  eyewitness.    Not  even  tbe  parties  In  In- 


terest testified,  althougb  one  of  them  was  a 
witness  at  the  bearing.  If  tbe  district  Judge, 
therefore,  bad  found  that  no  marriage  was 
proved  (which  be  may  have  done),  tbe  find- 
ing would  not  only  have  been  Justified  by  tlte 
record,  but,  in  our  Judgment,  it  would  have 
been  the  only  finding  be  could  legally  have 
made.  Tbe  contention,  therefore,  made  by 
counsel  that  Fern  should  be  discharged  from 
the  custody  of  the  superintendent  of  tbe  In- 
dustrial School  because  she  is  a  married 
woman  is  not  borne  out  by  tbe  record. 

[2]  Uut,  assuming  that  she  did  marry,  as 
contended,  yet  there  is  nothing  In  the  law 
governing  Juvenile  delinquents  which  sus- 
pends its  operation  merely  because  a  delin- 
quent enters  into  tbe  marriage  relation. 

[3]  Under  our  Juvenile  statute,  as  amend- 
ed and  re-enacted  by  chapter  64,  Laws  Utah 
1913,  tbe  Juvenile  court  has  Jurisdiction  over 
all  delinquent  children  under  the  age  of  18 
years,  and  its  Judgments  and  decrees  are  op- 
erative until  "the  child  teaches  the  age  of 
twenty-one  yeara"  It  is  also  provided  by 
that  act  that: 

"All  orders,  judgments,  and  decrees  so  made 
and  entered  by  tiie  court  shall  be  under  its  con- 
trol, and  may  be  modified,  amended,  or  recalled 
at  any  time  until  the  child  reaches  tbe  age  of 
twenty-one  years." 

Tbe  law.  In  almost  every  sentence,  indi- 
cates that  it  was  tbe  intention  of  tbe  law- 
making power  to  place  tbe  custody  and  con- 
trol of  Juvenile  delinquents  entirely  under 
tbe  Jurisdiction  of  tbe  Juvenile  courts  of  this 
state  until  such  time  as  they  may  be  legally 
discharged  by  those  courts,  or  by  this  court 
on  appeal,  as  provided  by  section  U  of  said 
chapter  54.  If,  for  any  cause,  therefore, 
said  Fern  should  no  longer  have  heea  held  In 
custody  as  a  delinquent  child,  she,  or  any  one 
in  Interest  acting  in  her  behalf,  could  have 
made  application  to  tbe  Juvenile  court  for  a 
modification  of  tbe  Judgment  in  which  her 
status  was  fixed  and  tbe  right  of  her  cus- 
tody determined,  and  that  court  could  then 
bave  ordered  a  bearing  upon  such  applica- 
tion, and  bave  modified  its  former  order  or 
Judgment  in  accordance  with  tbe  facts.  If, 
upon  such  a  hearing,  said  court  had  refused 
to  act  in  accordance  with  tbe  facts,  or  bad 
deprived  tbe  "parent,  custodian  or  guardian" 
(perhaps  this  would  bave  indnded  her  hus- 
band, If  she  had  one)  of  any  rlg^t,  an  ap- 
peal could  bave  been  taken  to  this  court 
from  such  order  as  provided  in  said  section 
11.  Tbere  is  ample  opportunity  given  in  the 
act  to  all  interested  i)ersons  to  apply  to  the 
Juvenile  conrt  for  the  modification  or  amend- 
ment of  any  order  or  Judgment,  and  ample- 
power  vested  in  that  court  to  make  any 
change  that  may  seem  expedient,  proper,  or 
necessary  at  any  time  to  the  end  that  the 
rights  of  all  delinquents,  as  well  as  those 
of  society,  may  be  safeguarded  and  enforced 
without  having  recourse  to  habeas  corpus 
proceedings. 

[4]  What  has  been  said,  in  a  measure  at 
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least,  also  answers  tlie  contention  that  tbe 
Juvenile  court  lost  Jurisdiction  over  the  per- 
son of  said  Fern  by  the  suspension  of  the 
sentence  whereby  she  was  ordered  to  be 
committed  to  the  Industrial  SchooL  The  act 
provides  that  the  Juvenile  court  may  order 
that  the  "Juvenile  be  committed  to  the  State 
Industrial  School."  It  also  provides  that 
the  court  may  commit  the  child  to  the  care 
of  a  probation  officer,  allowing  It  to  remain 
in  its  own  home  subject  to  tbe  visitation 
of  the  probation  officer,  or  such  child  to  re- 
port to  the  court  or  probation  officer  as  often 
as  may  be  required,  and  subject  to  be  re- 
turned to  the  court  for  further  proceedings 
whenever  such  action  may  ap];>ear  necessary. 
Further,  the  court  may  order  that — 
"the  jnveoile  be  disposed  of  in  any  other  way,  ex- 
cept to  commit  it  to  jail  or  prison,  that  may,  In 
the  discretion  and  judgment  of  the  court,  nnder 
all  the  circumstancea,  be  for  the  best  interests 
of  the  child,  to  the  end  that  its  wayward  tenden- 
cies shall  be  corrected  and  the  child  be  saved  to 
useful  citisenshlp." 

We  thus  have  an  act  which  practically  con- 
fers parental  powers  and  duties  upon  the 
Juvenile  court  How  can  another  court  thus 
be  called  on  to  review  every  act  of  the  Ju- 
venile court  which  may  In  some  way  and  by 
some  parents  or  guardians  be  considered 
Inimical  to  tbe  delinquent?  Moreovec,  how 
can  a  law  be  framed  so  as  to  define  and  pro- 
vide for  every  act  the  court  shall  take  or  or- 
der that  it  shall  or  may  make  respecting  the 
care,  custody,  control,  or  conduct  of  all  de- 
linquent children?  To  attempt  this  would 
be  as  impossible  as  it  is  impractical.  It 
seons  to  us  that  by  suspending  the  supposed 
sentence  the  court  did  no  more  than  if  it  had 
in  the  first  instance  committed  Fern  to  tbe 
custody  of  the  probation  officer,  and  had  re- 
quired ber  to  report  to  the  court  from  time 
to  time,  and  had  thereafter,  upon  applica- 
tion of  such  officer,  modified  the  original  or- 
der or  Judgment  by  ordering  her  committed 
to  the  Industrial  School.  The  only  dilfer- 
ence  1>  that  the  court  made  the  order  of 
commitment  upon  tbe  first  hearing,  and  then 
conditionally  suspended  its  operation,  and, 
after  tbe  probatiou  officer  made  application 
to  tbe  court  In  which  he  alleged  that  Fern 
bad  violated  tbe  conditions  Imposed  by  the 
court  upon  which  sentence  was  suspended, 
then  ordered  that  she  be  committed.  The 
proceeding  may  have  been  somewhat  irregu- 
lar, but,  under  the  provisions  of  the  law,  It 
was  not  void. 

[f]  It  is,  however,  also  contended  that  the 
court  exceeded  Its  power  by  acting  without 
again  giving  notice  to  the  mother,  etc.,  and 
in  not  again  giving  all  concerned  a  hearing 
before  modifying  the  order  of  suspension  of 
sentence.  Let  us  assume  that  it  would  have 
been  proper  and  better  to  have  notified  the 
mother  of  the  officer's  application  and  to 
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have  given  her,  as  well  as  Fern,  an  oppor- 
tunity to  be  beard;  yet  the  failure  to  do 
that  did  not  affect  the  Jurisdiction  of  the 
court  The  Juvenile  court,  after  the  original 
notice,  always  retained  Jurisdiction  of  Fern, 
and,  in  view  that  it  had  found  that  the 
mother  was  an  unfit  person  to  have  custody 
and  control  of  her,  and  had  thus  substituted 
itself  as  her  custodian,  under  the  law  (Mill 
V.  Brown,  31  Utah,  4T3,  88  Pac.  609,  120  Am. 
St  Rep.  035),  we  cannot  see  bow  the  court 
exceeded  its  power,  or  Jurisdiction.  The 
mother  did  not  dispute  tbe  court's  findings 
respecting  ber  unfitness,  nor  did  she  appeal 
from  that  decision,  as  she  might  have  done. 
She,  and  all  others,  are  therefore  bound 
thereby  until  modified  or  vacated.  But  tbe 
order  or  Judgment  suspending  sentence  was. 
and  continued  to  be,  subject  to  modificatioii 
and  amendment  to  the  same  extent  as  any 
other  orders  made  by  the  Juvenile  court  If, 
therefore,  there  is  any  good  reason  why  the 
order  of  suspension  and  of  commitment 
should  be  modified  or  amended  in  any  way, 
the  application  should  be  made  to  the  Ju- 
venile court,  and  that  court  should  he  given 
an  opportunity  to  correct  its  mistakes  if  any 
have  been  made.  That  is  manifestly  the 
purpose  of  the  law.  If,  therefore,  an  appli- 
cation, by  the  probation  officer  or  otherwise, 
is  made  for  a  modification,  suspension,  or 
change  of  any  order  or  Judgment  affecting 
the  custody,  control,  or  conduct  of  a  Juvenile 
delinquent,  and  although  such  juvenile  Is 
constructively  in  the  custody  of  such  court, 
yet  we  think  the  court  should  require  both 
tbe  juvenile  and  those  who  may  be  interest- 
ed in  his  welfare  to  be  notified  of  the  ap- 
plication, and,  if  a  hearing  is  demanded, 
that  one  should  be  given  before  the  modifi- 
cation, eta,  Is  made;  but  the  failure  to  do 
that  is  not  Jurisdictional.  At  most.  It  Is 
merely  an  irregularity  which  cannot  be  re- 
viewed on  habeas  corpus  proceedings.  While 
it  is  true  that  the  act  provides  "the  court 
may  hear  evidence  in  tbe  absence  of  said 
Juvenile,"  and,  no  doubt,  in  many  instances 
it  may  be  necessary  to  do  so,  yet  it  were  bet- 
ter if  it  can  be  done  that  the  children,  es- 
pecially those  over  the  age  of  ten  years,  were 
permitted  to  be  present  and  to  be' heard  In 
their  own  defense  respecting  their  custody, 
conduct,  and  control.  The  parents  or  guard- 
ian should  also  be  permitted  to  be  present  at 
any  hearing  affecting  tbe  change  of  custody 
of  the  child. 

For  the  reasons  stated,  therefore,  we  are 
clearly  of  the  opinion  that  the  Judgment  of 
tbe  district  court  should  be  affirmed.  Such 
is  tbe  order. 

McCARTT,  J.,  concurs.  8TRADP,  C5.  J., 
dissents. 
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THOMAS  ▼.  STATE   ez  reL  and  to  Uae  of 

ROGERS,  Treasurer,  etc.,  et  aL 

(No.  1416.) 

(Supreme  Court  of  Arizona.     April  23,  1015.) 

Taxation  «=s>615— Tax  Sales— Emtcx. 

Laws  1003,  No.  02,  enacted  for  the  collec- 
tion of  all  back  taxes  which  bad  become  delin- 
quent for  a  period  of  five  years  before  it  took 
effect,  and  for  the  collection  of  delinquent  taxes 
for  each  subsequent  year,  provides  for  a  back 
tax  book  for  the  five  years  next  preceding  1903 
in  which  is  to  be  entered  a  correct  list  of  all 
lands  on  which  taxes  are  doe,  together  with 
the  amounts  uncollected.  It  also  provides  that 
all  back  taxes  of  whatever  kind  shall  be  ex- 
tended in  the  back  tax  book,  and  that  the  col- 
lectors of  the  respective  counties  shall  proceed 
to  collect  taxes  contained  in  the  back  tax  l>ook, 
and  any  person  interested,  or  the  owners  of 
land  contamed  in  the  back  tax  book,  may  before 
the  31st  of  December,  1003,  redeem  such  proper- 
ty by  paying  the  amount  of  the  original  taxes 
with  interest,  provided  that,  if  suit  shall  have 
been  commenced,  costs,  in  addition  to  the  taxes 
and  interest,  must  be  paid.  The  act  further 
provides  that  if  on  the  1st  of  January,  1004,  any 
real  estate  on  which  back  taxes  are  extended  in 
the  book  shall  remain  unredeemed,  it  shall  be 
the  duty  of  the  tax  collector  to  enforce  payment 
by  suit  in  the  name  of  the  state,  and  for  a 
back  tax  book  for  each  year  subsequent  to  1003. 
held  that,  as  statutes  should  be  construed  to 
give  effect  to  the  intent  of  the  Legislature,  and 
avoid  inconvenience,  a  sale  of  land  for  taxes  de- 
linquent for  the  year  1011,  though  held  in 
1912,  after  taxes  for  that  year  had  become  due, 
but  before  they  had  become  delinquent,  does  not 
bar  the  state  from  collecting  by  subsequent  suit 
and  sale  taxes  for  1012,  particularly  whe^e  the 
purchaser  knew  that  such  taxes  were  due  and 
unpaid;  for,  as  taxes  become  due  early  in  the 
year,  though  they  do  not  become  delinquent  until 
the  last  of  the  year,  the  state,  if  precluded  from 
selling  property  for  past  taxes  under  pain  of 
losing  taxes  for  the  year  of  the  sale,  would  be 
unable  to  collect  revenue. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  1264;  Dec.  Dig.  <$=»615.] 

Appeal  from  Superior  Court,  Yavapai  Coun- 
ty ;  Prank  O.  Smith,  Judge. 

Action  by  Jobn  L.  Thomas  against  the  State 
of  Arizona,  on  the  relation  and  to  the  use  of 
E.  A.  Rogers,  Treasurer  and  ex  ofDcio  Tax 
■Collector  in  and  for  the  County  of  Yavapai, 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Daniel  E.  Parks  and  Norrls  &  MltcheU,  aU 
of  Prescott,  for  appellant  John  J.  Hawkins, 
of  Prescott,  for  appellees. 

FRANKXilN,  J.  Taxes  on  the  property  of 
the  Weaver  Mountain  Mining  Company,  a  cor- 
poration, for  the  year  1912,  not  being  paid 
and  the  same  becoming  delinquent,  the  state 
of  Arizona  at  the  relation  of  E.  A.  Rogers, 
treasurer  and  ex  officio  tax  collector  of  Tava- 
pal  county,  where  said  property  is  situate, 
obtained  a  Judgment  foreclosing  the  lien  for 
said  taxes,  and  was  proceeding  to  make  a 
sale  of  the  property  In  satisfaction  thereof 
when  this  action  was  commenced  seeking  to 
enjoin  such  sale.  The  appellant,  Thomas, 
who  was  the  plaintiff  below,  and  who  has  a 
•deed  to  the  property  in  question  by  virtue  of 


a  Judgment  of  foreclosure  and  sale  for  the 
taxes  of  1011,  claims  that  he  is  no  less  exempt 
for  the  taxes  of  1011  than  for  the  taxes  of 
1912,  because  the  latter  were  delinquent  and 
might  have  been  Included  in  the  offer  of  sale 
when  the  sale  for  taxes  of  1911  was  made. 
The  ground  is  that,  the  state  (territory)  hav- 
ing sold  the  property  to  satisfy  its  lien  for 
the  taxes  of  1011,  when  such  sale  was  made 
the  taxes  of  1012  were  then  an  existing  lien 
on  the  property ;  that  the  state,  by  making  a 
sale  of  the  property  for  the  taxes  of  1911, 
when,  at  the  time  of  such  sale,  the  taxes  of 
1012  were  an  existing  lien  or  Incumbrance  on 
the  property,  thereby  sold  it  freed  of  the  tax- 
es for  1912. 

Un  the  showing  made,  the  court  granted  a 
temporary  Injunction,  but  on  the  final  hear- 
ing found  the  issue  in  favor  of  the  state,  dis- 
missed the  complaint,  and  dissolved  the  In- 
junction. The  appeal  is  from  the  Judgment 
and  an  order  denying  a  motion  for  a  new 
trial. 

The  only  question  for  decision  is:  Did  the 
state  (territory),  by  making  the  sale  for  the 
taxes  of  1911,  sell  the  property  free  from  the 
lien  or  incumbrance  of  the  taxes  for  1912? 
We  are  of  opinion  that  it  did  not.  In  the 
year  1003  there  was  much  property  in  the  ter- 
ritory of  Arizona  upon  which  the  taxes  for 
many  previous  years  were  unpaid  and  delin- 
quent. This  circumstance  gave  birth  to  Act 
No.  92,  Laws  1903,  being  an  act  to  amend 
chapter  7  of  title  62  of  the  Revised  Statutes 
of  Arizona  1001,  entitled  "CoUecUon  of  De- 
linquent Taxes."  The  act  evidently  had  for 
its  purpose:  First,  the  collection  of  all  back 
taxes  which  bad  become  delinquent  for  a.  pe- 
riod of  five  years  next  before  Its  taking  ef- 
fect; second,  the  collection  of  delinquent  tax- 
es for  each  subsequent  year.  In  other  words. 
It  provided  for  a  back  tax  book  for  the  five 
years  next  preceding  the  year  1903,  in  which 
was  to  be  entered: 

"A  correct  list  in  numerical  order  of  all  tracts 
of  land  and  town  lots  on  which  back  taxes  stiall 
be  due  in  such  county,  city  or  town  setting  forth 
opposite  each  tract  of  land  or  town  lot  the 
name  of  the  owner,  if  known  and  if  the  owner 
thereof  be  not  known,  then  to  whom  the  same 
was  last  assessed,  the  description  thereof,  the 
year  or  years  for  which  such  tract  of  land  or 
town  lot  is  delinquent  or  forfeited  and  the 
amount  of  the  original  tax  due  each  fund  on 
said  real  estate  (and  the  interest  due  on  the 
whole  of  said  tax,  at  the  time  of  making  said 
'back  tax  book'  together  with  the  clerk's  fees 
then  due)t  in  appropriate  columns  arranged  there- 
for and  the  aggregate  amount  of  taxes,  interests 
and  clerk  fees  charged  against  each  tract  of  land 
or  town  lot  for  all  the  years  for  which  the  same 
is  delinquent  or  forfeited.    *    *    •  "    Section  84. 

All  back  taxes  of  whatever  kind — and  this 
Included  all  back  taxes  "except  taxes  due  pri- 
or to  the  year  1888" — were  to  be  extended  In 
the  "back  tax  book"  provided  for  by  the  act, 
and  collected  by  the  tax  collector  under  Its 
authority. 

"Sec.  85.  The  tax  collector  of  the  respective 
counties  shall  proceed  to  collect  the  taxes  cod 
tained  in   such   'back   tax   book'  as  herein   re- 


4=9For  other  caaai  ■••  same  topio  and  KBT-NUMBBR  In  all  Key-Numbarad  Digests  and  Indues 

Digitized  by  VjOOQ  IC 


Arlx.) 


THOMAS  V.  STATB 


915 


quired,  and  anjr  person  Interested  in,  or  the 
owner  of  any  land  or  town  lot  contained  in  said 
'back  tax  book'  may,  on  or  before  the  Slst  day 
of  December,  A.  D.  1903,  redeem  such  tract  of 
land  or  town  lot  or  any  part  thereof,  from  the 
territory's  lien  thereon,  by  paying  to  the  tax 
collector  the  amount  of  the  original  taxes, 
*  *  *  as  charged  against  such  tract  of  lands 
or  town  lots  described  in  said  'back  tax  l>ook', 
together  with  interest  on  the  same  from  the  1st 
day  of  January,  A.  D.  1901,  at  the  rate  of  ten 
per  cent,  per  annum,  and  the  costs  accruing  un- 
der this  chapter:  Provided,  that  if  suit  shall 
have  been  commenced  against  any  person  owing 
taxes  on  any  tract  of  land  or  town  lot  contained 
in  said  'back  tax  book'  for  the  collection  of 
taxes  due  on  the  same,  the  person  desiring  to 
redeem  any  such  tract  of  land  or  town  lot  shall 
in  addition  to  the  original  tax  and  the  interest, 
and  coats  accruing  under  this  chapter,  pay 
all  necessary  costs  incurred  in  the  court  where 
the  said  suit  is  pending,  together  with  such 
attorney's  fees  as  the  court  may  allow." 

If  on  the  1st  day  of  January,  1904,  any  of 
said  real  estate  on  wliicih  back  taxes  were  ex- 
tended in  the  "back  tax  book"  remained  nn- 
redeemed,  it  was  tbe  duty  of  the  tax  collector 
to  proceed  to  enforce  the  payment  of  tbe 
taxes  charged  against  it  by  suit  In  the  name 
of  the  state  (territory)  of  Arizona,  at  the  re- 
lation and  to  the  use  of  the  tax  collector.  If 
the  contentious  of  appellant  were  placed  In  a 
case  wherein  he  had  purchased  the  property 
at  a  sale  by  the  state  for  taxes  delinquent 
prior  to  1903,  and  the  state  had  omitted  to 
include  in  such  sale  the  taxes  delinquent  for 
any  one  year  thereof,  and  afterwards  the 
state  bad  sought  to  make  another  sale  of  the 
property  for  the  taxes  for  tbe  omitted  year, 
the  question  thus  presented  would  be  ground- 
ed on  a  much  firmer  basis  than  the  present 
one.  And  argument  of  much  force  could  be 
advanced  In  behalf  of  the  proposition  that 
the  state,  by  thus  selling  the  property,  sold  it 
freed  from  the  taxes  delinqnent  for  previous 
years.  <  But  the  act  also  provides  for  a  "back 
tax  book"  for  each  year  subsequent  to  the 
year  1903,  and.  If  we  should  yield  to  the  ar- 
gument of  appellant,  the  statute  would  be  in- 
volved in  a  construction  which  would  lead  to 
a  manifest  atwurdity,  and  such  a  construction 
we  must  seek  to  avoid.  Of  two  constructions, 
either  of  which  is  warranted  by  the  words  of 
a  statute,  that  is  to  be  preferred  which  best 
harmonizes  with  the  general  tenor  and  spirit 
of  the  act.  Lewis'  Sutherland,  Statutory 
Construction,  (  488. 

"When  tbe  literal  enforcement  of  a  statute 
woold  result  in  great  inconvenience  and  cause 
great  injustice,  and  lead  to  consequences  which 
are  absurd  and  which  the  Legislature  could  not 
have  contemplated,  tbe  conrts  are  t>ound  to  pre- 
sume that  socb  consequences  were  not  intended, 
and  adopt  a  construction  which  will  promote  the 
ends  of  justice  and  avoid  the  absurdity."  Peo- 
ple V.  Chicago,  1S2  la  646,  552,  38  N.  E.  744. 

The  procedure  for  the  collection  of  de- 
linquent taxes  for  the  five  years  preceding 
the  year  1903,  and  for  each  year  thereafter, 
Is  very  similar,  but  tbe  marked  dUTerence 
Is  found  In  what  is  extended  in  the  "back  tax 
book,"  and  the  duty  of  the  tax  collector  in 
the  collection  of  suet  Uxes.  The  tax  col- 
lector Is  required  to  collect  all  delinquent 


taxes  extended  In  tbe  back  tax  book  tor  the 
years  previous  to  the  year  1903  in  one  ac- 
tion. But  there  is  also  a  back  tax  book  for 
each  year  thereafter.  It  is  true  that  the 
Hen  for  taxes  attaches  to  the  property  on 
the  first  Monday  in  February  of  the  year  for 
which  the  taxes  are  levied,  but  such  taxes  are 
not  payable  until  some  time  in  the  month  of 
October  succeeding,  and  do  not  become  de- 
linquent until  some  time  in  December  follow- 
ing. Under  the  procedure  formulated  for 
making  the  annual  "back  tax  book,"  and 
enforcing  the  collection  of  the  delinquent  tax- 
es entered  therein,  by  suit  to  foreclose  the 
state's  lien  and  making  a  sale  of  the  prop- 
erty by  virtue  of  the  judgment  obtained,  the 
acts  commanded  by  the  statute  to  be  done 
cannot  be  accomplished  before  the  lien  of 
taxes  for  a  subsequent  year  have  attached. 
For  instance,  the  taxes  levied  for  the  year 
1911  become  a  Hen  on  the  property  on  the 
first  &fonday  in  February,  1911,  but  the  col- 
lection thereof  is  not  enforceable  untU  de- 
linquency is  entered  in  the  "back  tax  book" 
for  that  year,  and  then  only  by  a  Judgment  of 
foreclosure  obtained  and  a  sale  thereunder, 
which  steps  cannot  be  accomplished  with 
whatever  expedition  possible  until  the  lien 
for  taxes  of  1912  has  attached.  If,  as  con- 
tended by  appellant,  it  was  the  duty  of  the 
collector  to  marshal  the  taxes  for  the  years 
1911  and  1912,  in  a  single  sale,  It  would  be- 
equally  bis  duty  to  marshal  the  taxes  for 
the  year  1913  in  the  sale  for  the  taxes  of 
1912,  because  such  sale  could  not  take  place 
until  some  time  in  the  year  1913  and  after 
the  lien  for  taxes  for  the  year  1913  had  at- 
tached. This  would  be  true  of  the  taxes 
for  all  succeeding  years.  In  such  a  process 
the  state  would  be  running  in  a  circle  and 
the  only  result  accomplished  would  be  a 
"marshaling"  of  the  taxes,  and  not  the  col- 
lection thereof.  Such  a  thing  is  not  con- 
templated by  the  law,  and  we  are  disinclined 
to  lend  our  aid  in  tbe  making  of  such  a 
dilemma. 

We  think  It  clear  that  a  title  acquired  un- 
der a  tax  sale  for  the  taxes  of  1912  must 
prevail  over  a  title  founded  in  a  sale  for 
the  taxes  of  the  year  1911.  The  followlqg 
authorities  may  be  consulted:  Anderson  v. 
Rider,  46  Cal.  134;  Wall  v.  District  of  Colum- 
bia, 6  Mackey  (D.  O.)  194 ;  McAUster  v.  An- 
derson, 27  La.  Ann.  425;  Excelsior  Springs  v. 
Henry,  99  Mo.  App.  450,  73  S.  W.  944;  Keea 
V.  Sheehan,  154  Mass.  208,  28  N.  E.  ISO. 

The  appellant  places  strong  reliance  upon' 
the  authority  of  Brewer  v.  District  of  Colum- 
bia, 6  Mackey  (D.  C.)  274.  A  reading  of  this 
case  might  to  some  lend  a  color  contrary  to 
the  view  we  take  and  the  authority  cited. 
But  in  a  later  case  that  court  very  clearly 
distinguished  the  Brewer  Case.    It  says: 

"With  regard  to  the  three  Iota  described  in  the 
sixth  paragraph  of  the  bill,  it  is  quite  clear  to- 
the  court  upon  the  authority  of  the  case  of 
Brewer  v.  District  of  Columbia,  5  Mackey  [I>. 
C]  274,  which  case  received  a  very  careful 
examination  by  the  judges  who  dccid<Ml  it,  that 
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^  the  legal  operation  of  tlie  tax  sale  to  Harrey 
Spaulding  in  September,  1875,  the  District  of 
Cwlnmbia  forever  lost  all  right  against  the  pur- 


chaser at  that  sale,  and  those  claiming  title  un- 
der him,  to  demand  any  taxea  then  in  arrear 
and  which  might  have  been  included  in  the  de- 
linquencies for  which  such  sale  was  made,  but 
that  that  case  did  not  decide,  and  was  not  in- 
tended to  decide,  anything  with  regard  to  taxea 
accruing  upon  property  intermediate  between 
the  last  default  for  which  a  tax  sale  could  be 
had  and  the  date  of  the  deed  given  in  comole- 
tion  of  such  a  sale.  And  we  are  of  opinion  that 
when  the  deed  was  given  it  related  bacic  to  the 
time  of  the  sale  only,  and  cannot  be  relied  upon, 
hy  way  of  estoppel  or  otherwise,  to  extinguish 
the  right  of  the  District  to  enforce  by  appro- 
priate proceedings  the  payment  of  taxea  ma- 
turing due,  and  becoming  enforceable  auboe- 
quently  to  the  date  of  a  tax  sale."  Wall  v. 
District  of  Columbia,  6  Mackey  0.  C)  194, 
200. 

The  sale  made  to  appellant  was  for  tbe 
taxes,  penalties,  and  costs  due  on  tbe  proper- 
ty for  the  year  1911.  The  deed  made  to  him 
In  pursuance  of  sucli  sale  did  not  purport  to 
release  tbe  Hen  of  tbe  state  for  the  taxes  of 
the  subsequent  year,  1912.  Aside  from  this, 
when  appellant  purchased  tbe  property,  he 
had  actual  knowledge  that  the  sale  was  made 
subject  to  tbe  lien  for  the  taxes  of  1912, 
and  that  a  suit  was  then  pending  for  a  fore- 
closure of  such  lien.  This  was  the  testimony 
of  Judge  Hawkins,  attorney  for  the  tax  col- 
lector. The  attorney  for  appellant,  who  rep- 
resented him  at  tbe  sale  and  made  tbe  bid  for 
him,  was  asked  this  question: 

"Was  there  anything  said  about  a  lien  for  tax- 
es for  1912,  and  what  was  said  about  it,  if  any- 
thing, as  a  legal  lien  against  this  purchase?" 

Answer : 

"Judge  HawUna  mad«  some  statement  about 
other  dues,  on  some  other  account,  and  I  an- 
swered that  we  were  dealing  with  the  subject- 
matter  in  hand,  and  if  there  were  any  other 
claims  or  demands  we  would  deal  with  them---we 
would  cross  that  bridge  when  we  had  to,  or 
something  of  that  sort.  This  is  the  idea:  As 
a  matter  of  fact,  I  intended  to  do  just  what  we 
have  done  in  bringing  this  suit  I  intended  that, 
if  Judge  Hawkins  had  not  rounded  up  all  the 
claims  against  the  property  that  were  claimed 
under  the  statutes,  he  would  sacrifice  them  by 
that  sale,  and  I  intended  that  he  should.  I 
did  not  propose — my  thought  was  not  to  pay  that 
tax  if  that  bid  passed  at  that  sale." 

The  law  does  not  support  appellant's  con- 
tention, and  there  Is  no  equity  Is  bis  case. 
Judgment  and  order  affirmed. 

ROSS,  0.  J,,  and  CUNNINGHAM.  J.,  con- 
cur. 

(20  N.  M.  196) 

CRICHTON  et  aL  v.  STOKZ  et  al.    (No.  1670.) 

{Supreme   Court  of  New   Mexico.     March   25, 

1016.     Rehearing  Denied  April  2S,  1916.) 

(Byllal>u$  6y  the  Court) 
1.  JtrnouKNT  4=>307— FiKAi.  Dkcbeb— Right 

TO  AUCND. 

A  final  decree  may  he  amended.  In  a  mate- 
rial point,  where  the  amendment  is  in  a  matter 
as  to  which  there  could  not  have  been  a  doubt 
of  the  plaintiff's  right  to  hare  it  made  part  of 
the  decree,  if  it  had  been  asked  for  when  the 


decree  was  rendered,  and  tbe  omission  to  insert 
it  in  the  decree,  as  part  thereof,  arose  from  inad- 
vertence. 

[Ed.  Note.— For  other  eases,  see  Judgment, 
Cent  Dig.  i  699;   Dec.  Dig.  «=>307.] 

2.  Mbohanics'  Liens  «=>291  —  j0DoiRirr— 

Validitt. 

Where,  in  an  action  to  foreclose  a  mechan- 
ic's lien,  judgment  was  taken  for  the  amount  of 
the  lien,  costs  of  filing,  and  attorney's  fees  for 
foreclosing  tbe  same  only,  and  thereafter  the 
court  gave  an  additional  judgment  foreclosing 
the  liens,  held,  that  such  additional  judgment 
was  not  void  as  being  beyond  the  jurisdiction  of 
the  court. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
liiens.  Cent.  Dig.  {}  609-605,  607,  610;  Dec 
Dig.  <8=»291.] 

8.   JUDOIfEHT  «S»342  — ■   TEBHS   OF   CoDBT  — 

CoNTBOL  or  Decbbks. 

There  are  no  terms  of  the  district  courts  in 
this  state  the  lapse  of  which  would  deprive  a 
court  of  control  over  its  judgments  and  decrees 
in  causes  where  there  are  no  jury  trials.  Weav- 
er V.  Weaver,  16  N.  M.  98,  113  Pat  699,  fol- 
lowed. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  a  668-671;    Dec/Dig.  *=»StZ.] 

Roberts,  C.  J.,  dissenting. 

Appeal  from  District  Oonrt,  Santa  Ti 
County;   E.  C.  Abbott,  Judge. 

Action  by  Roy  J.  Crichton  and  others 
against  Andy  Storz  and  others.  From  judg- 
ment for  defendants,  plaintiffs  appeal  Af- 
firmed. 

This  appeal  involves  two  suits  from  the 
district  court  of  Santa  F6  county,  namely, 
Roy  J.  Crichton  v.  Andy  Stom  et  aL,  No. 
7063,  and  Wood-Davis  Hardware  Co.  et  al.  v. 
Andy  Storz  et  al..  No.  706a  Andy  Stors  and 
wife  were  the  owners  of  the  real  estate  In- 
volved, subject  to  the  Hens  claimed. 

Cause  No.  7063,  filed  January  31,  1913,  was 
a  suit  by  Roy  J.  Crichton  to  foreclose  a  me- 
chanic's lien,  and.  In  addition  to  Stars  and 
wife,  M.  W.  Floumoy,  trustee  under  a  deed 
of  trust  upon  said  real  estate,  and  tbe  Oc- 
cidental Life  Insnrance  Company,  tbe  owner 
of  said  debt,  were  made  parties.  Judgment 
was  rendered  In  favor  of  the  plaintiff  on 
March  28,  1913,  establishing  his  mechanic's 
Hen,  and  on  May  8,  1013,  In  favor  of  the 
Occidental  Life  Insurance  Company  and  said 
Flournoy,  foreclosing  said  deed  of  trust 
John  W.  Mayes  was  appointed  as  receiver 
to  take  charge  of  the  rents  and  profits,  and 
later  appointed  as  special  master  to  make 
said  sale. 

Case  No.  7060  was  filed  February  13, 1013,  by 
Wood-Davis  Hardware  Company  and  Philip 
Hesch,  Jr.,  against  Andy  Storz  and  wife  to 
foreclose  mechanics'  Hens  on  the  real  estate 
involved.  A  default  judgment  was  rendered 
against  tbe  defendants  on  May  13,  1013,  for 
tbe  amount  of  the  Indebtedness  claimed  and 
for  costs  of  filing  the  Hens  and  attorney's 
fees,  but  Ignoring  their  alleged  liens.  After 
due  advertisement  John  W.  Mayes,  as  special 
master,  on  tbe  15tb  day  of  August,  1913,  sold 
the  real  estate  in  question  to  John  G.  Scho- 
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nuin  for  the  som  of  $8,000,  and  tbe  said  sale 
was  duly  conflrmed  by  tbe  court  On  October 
2,  1913,  and  before  order  of  distribution,  the 
United  States  Bank  &  Trust  Company  filed 
its  Intervening  petition,  setting  up  a  judg- 
ment lien  against  said  premises. 

On  November  8,  1913,  there  was  filed  in 
said  cause  an  order  of  distribution  (Record, 
pp.  70  and  71);  but  before  tbe  money  was 
paid  out  tbe  plaintUfs  in  case  No.  7060,  on 
November  14,  1913,  filed  In  said  cause  No. 
7063  a  petition  and  motion  claiming  a  part 
of  the  proceeds  of  said  sale,  and  on  the  same 
date  filed  in  said  cause  No.  7000  a  motion  for 
additional  Judgment,  and  on  November  24th 
a  Judgment  was  rendered  in  cause  Na  706O 
declaring  liens,  in  favor  of  plaintiffs  in  that 
case.  On  November  26th  Judgment  was  en- 
tered consolidating  the  above  two  causes, 
and  distributing  the  proceeds  of  said  sale  in 
No.  7053. 

By  this  Judgment  the  aUeged  Uens  of  Wood- 
Davis  Hardware  (Company  and  Fhlllp  Hesch, 
Jr.,  were  ordered  paid  prior  to  the  mortgage 
lien  of  Occidental  Life  Insurance  Company 
and  the  judgment  lien  of'  the  United  States 
Banic  &  Trust  Company.  The  proceeds  in  the 
bands  of  the  special  master  were  not  suiUdent, 
under  the  order  of  distribution  made,  to  pay 
the  .Occidental  Life  Insurance  Company  in 
full,  or  any  portion  of  the  Judgment  of  the 
United  States  Bank  &  Trust  Company;  and 
from  said  Judgment,  in  so  far  as  it  ordered 
the  payment  of  Wood-Davis  Hardware  Com- 
pany and  Philip  Hesch,  Jr.,  prior  to  the 
claims  of  appellants,  the  Occidental  Life  In- 
surance Company  and  United  States  Bank  & 
Trust  Company  appealed. 

A.  B.  McMillen,  of  Albuquerque,  and  N. 
B.  Laughlln,  of  Santa  V6,  for  appellants. 
Catron  &  Catron,  of  Santa  F6,  for  appellees. 

MECHEM,  District  Judge  (after  stating  the 
Acts  as  above).  The  appellants  question  the 
validity  of  the  Judgment  of  November  24, 
1913,  in  cause  No.  7060,  Q'nt,  because  there 
had  been  theretofore  a  final  Judgment  render- 
ed in  said  cause;  and,  second,  because  the 
term  had  elapsed  at  wtilch  the  former  Judg- 
ment had  been  rendered,  which,  they  contend, 
deprived  the  trial  court  of  Jurisdiction  to  ren- 
der the  later  additional  or  amendatory  Jadg- 
ment. 

[1]  The  practice  in  amending  Ibial  decrees 
is  stated  In  6  Enc.  PL  &  Pr.  1068,  as  follows: 
"A  final  decree  may  be  amended  after  enroll- 
ment  and  in  a  material  point,  where  the  amend- 
ment is  not  a  matter  as  to  which  there  could 
have  been  a  doubt  as  to  plaintiff's  right  to  have 
It  made  a  part  of  the  decree,  if  it  had  been  asked 
for  when  the  decree  was  rendered,  and  where 
tbe  omission  to  insert  It  in  the  decree  arose  from 
ioadvertence." 

■  Tbe  text  is  abundantly  supported  by  cases 
dted.  See  Sprague  v.  Jones,  9  Paige  (N.  T.) 
395;  Jarmon  v.  Wiswall,  24  N.  J.  Eq.  68; 
Oliver  Finnie  Grocery  Co.  v.  Bodenbelmer,  77 


Mlsa  41S.  27  South.  613;  16  Cyc  500.  In 
view  of  the  fact  that  in  the  Judgment  of  May 
13,  1913,  the  court  allowed  recovery  for  the 
costs  of  filing  plaintiff's  liens,  and  also  the 
attorney's  fees  provided  by  the  statute  for 
foreclosing  liens,  there  can  be  no  doubt  but 
that.  If  asked  for  at  tbe  time,  the  court  would 
have  rendered  Judgment  foreclosing  tbe  liens 
as  a  matter  of  course,  and  that  the  omission 
to  do  so  arose  from  mere  inadvertence. 

[2]  As  to  the  point  raised  that  tbe  lapse 
of  the  term  at  which  the  Judgment  of  May  13, 
1013,  was  entered  deprived  tbe  court  of  fur- 
ther control  over  tbe  judgment,  it  must  be 
held  that  this  is  no  longer  an  open  question, 
under  the  ruling  in  Weaver  v.  Weaver,  16  N. 
M.  98, 113  Pac.  509,  where  it  was  said: 

"For  ordinary  cases,  at  least,  the  time  within 
which  a  judgment  can  be  vacated  is  limited.  If 
the  court  rendering  a  judgment  has  terms,  its 
control  of  the  judgment  is  usually  limited  to 
the  term  in  which  It  was  rendered.  Bronson  v. 
Scholten,  104  U.  S.  410  [26  L.  Ed.  797];  Grames 
V.  Hawley  [C.  C]  60  Fed.  319.  But  in  this 
jurisdiction,  in  view  of  the  provisions  of  sec- 
tion 2876,  G.  U  1897,  that  the  district  courts 
in  the  several  counties  'shall  be  at  all  times 
in  session,'  for  the  numerous  purposes  named  in 
the  statute.  It  can  hardly  be  said  that  there  are 
terms  of  court,  except  for  purposes  connected 
with  jury  trials.  Territory  v.  Armijo,  14  N.  M. 
202,  210.  89  Pac.  276." 

The  objection  to  the.  lien  claimed  by  Philip 
Hesch,  Jr.,  we  find  from  the  record  not  to  be 
well  taken. 

Judgment  of  the  lower  court  afiOirmed. 

PARKER,  J.,  concurs.  ROBERTS,  O.  J., 
dissents. 


STATE  ▼.  ROTBAL. 


(20  N.  U. 
(No.  17310 

April  7, 


sas) 


(Supreme  Ooort  of  New  Mexico. 
1916.) 


(BvOdbu*  by  the  Court.) 
(TanaiTAi.  Law  «=9ll69— Appkait— Vkbdict— 

EVIDXNOB. 

Where  the  verdict  of  a  jury  is  not  support- 
ed by  substantial  evidence,  judgment  entered 
upon  such  verdict  will  be  set  aside  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3074-3063;  Dec.  Dig.  «=» 
1160.] 

Parker,  J.,  dissenting. 

Appeal  from  District  Court  Santa  F£  (boun- 
ty;  El.  O.  Abbott,  Judge. 

Manuel  Roybol  y  Lopez  was  convicted  of 
stealing  and  selling  one  head  of  neat  cattle, 
and  appeals.  Reversed,  with  directions  to 
sustain  a  motion  for  new  trial. 

Reneban  &  Wright  of  Santa  Vi,  for  ap- 
pellant Ira  L.  Qrimshaw,  Asst  Atty.  Gen., 
for  tbe  State. 

ROBERTS,  C.  J.  Appellant  was  tried  and 
Convicted,  in  the  district  court  of  Santa  F6 
county,   upon   an  Indictment   chargiog   him 
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with  gteallng  and  selling  one  head  of  neat 
cattle,  the  property  of  one  Bstanlslao  Gal- 
legos.  The  principal  groand  here  urged  for 
a  reversal  Is  that  the  verdict  of  the  Jury, 
upon  which  Judgment  was  entered,  Is  not  sup- 
ported by  the  evidence.  This  contention  ne- 
cessitates an  examination  of  the  facts  in  the 
case,  proven  upon  the  trial,  for  the  purpose 
of  ascertaining  whether  there  is  substantial 
evidence  to  support  the  verdict  of  the  Jury. 
Where  the*verdlet  of  a  Jnry  Is  not  supported 
by  substantial  evidence,  the  appellate  court 
will  set  aside  the  Judgment  entered  thereon. 
The  Indictment  upon  which  this  prosecution 
is  based  was  drawn  under  section  79,  C.  Ik 
1897,  which  provides: 

"Any  person  who  shall  •  •  •  knowingly 
•  •  •  sell  •  •  •  or  in  any  manner  de- 
prive the  owner  of  the  immediate  possession  of 
any  neat  cattle,  •  •  *  shall  be  deemed  guil- 
ty of  a  felony.    •    •    • " 

The  Attorney  General  admits  that  It  was 
necessary  for  the  state  to  prove  that  the  ap- 
pellant knowingly  stole  or  sold  the  property 
of  another ;  in  other  words,  In  so  far  as  this 
particular  ease  is  concerned,  that  it  was 
Incumbent  upon  the  state  to  show  that  the 
defendant  did  not  sell  the  animal  in  question 
under  the  honest,  although  mistaken  belief, 
that  it  was  Ills  own  property. 

The  facts,  briefly  stated,  are  as  follows: 
Some  six  or  seven  years  prior  to  the  selling 
of  the  animal  in  question  the  appellant  own- 
ed a  cow,  which  bore  his  brand  upon  Its  side. 
He  sold  or  traded  this  cow  to  Antonio  J. 
Romero,  now  deceased,  then  the  husband  of 
Minerva  Romero,  now  Gallegos,  one  of  the 
witnesses  for  the  state.  Romero  placed  bis 
brand  "A.  R."  upon  the  right  hip  of  the  an- 
imak  Upon  his  death  the  cow  became  the 
property  of  his  widow,  now  Minerva  Gal- 
legos. Some  time  before  the  alleged  larceny 
of  the  cow  and  calf  Mrs.  Gallegos  gave  this 
CDW,  along  with  some  others,  to  Estanislao 
Gallegos  on  a  partido  contract,  under  which 
he  became  and  was  the  owner  of  the  calf  foli- 
lowlng  the  cow  In  question  at  the  time  of  the 
alleged  larceny.  The  calf  was  not  branded, 
but  it  had  certain  marks  thereon,  which  was 
the  earmark  claimed  by  bis  father.  In  July, 
1912,  the  appellant,  in  company  with  one  Eu- 
temio  Roybal,  were  in  the  mountains  search- 
ing for  some  stray  animals  belonging  to  each 
of  them.  They  came  npon  the  cow  in  ques- 
tion, accompanied  by  the  caU,  which  appar- 
ently was  still  snckling  Its  mother.  Upon 
the  side  of  the  cow  they  saw  distinctly  the 
brand  of  the  appellant,  and  neither  of  them 
observed  any  other  brand  or  mark  upon  the 
animal.  Appellant  remarked  that  there  was 
a  cow  belonging  to  him,  to  which  Roybal  re- 
plied, "It  bears  your  brand."  The  parties 
went  on  searching  for  estrays  and  found  two 
bulls,  one  belonging  to  each  of  the  parties. 
These  they  drove  back  to  where  they  had 
seen  the  cow  and  calf,  but  the  latter  had  dis- 
appeared  during  their   further  search  for 


estrays.  They  left  the  bulla  and  went  In 
search  of  the  cow  and  calf,  which  apiwllant 
found  and  drove  back  to  where  the  bulls 
were  left.  In  the  meantime  the  bull  belong- 
ing to  Roybal  had  disappeared.  Appellant 
said  to  Roybal  that  he  would  take  the  cow, 
calf,  and  bull  on  to  Santa  F6  and  sell  them. 
Roybal  accompanied  him  for  a  mile  or  two 
toward  Santa  Fg,  then  left  him  and  went  In 
search  of  his  bulL  Up  to  the  time  Roybal 
left  Lopez,  It  did  not  appear  that  Lopez  had 
noticed  any  other  marks  or  brands  upon  the 
cow.  Lopez  brought  the  animals  into  Santa 
F6  and  sold  them  to  Andres  Pacheco,  a 
butcher.  The  animals  arrived  at  Pacheco's 
shop  about  10  a.  m.  Pacheco  testified  that 
he  did  not  see  any  brand  upon  the  cow,  other 
than  the  brand  of  appellant,  which  was  plain- 
ly discernible.  He  killed  the  animals  and 
noticed  no  other  brand  upon  the  cow.  Some 
days  later,  some  question  having  arisen  as  to 
the  ownership  of  the  animals,  probably  in- 
duced by  statements  made  by  appellant  as  to 
his  having  found  the  cow  and  calf  upon  the 
range  to  some  near  neighbors  of  the  prose- 
cuting witness,  Pacheco,  together  with  a  cat- 
tle Inspector,  examined  the  hide  of  the  cow. 
While  the  hide  was  dry,  they  were  not  able 
to  see  the  "A.  R."  brand  npon  it,  but  could 
distinctly  see  appellant's  brand.  They  pro- 
cured water  and  wet  the  hair  upon  the  hide 
and  then  saw,  very  dimly,  however,  the  "A. 
R."  brand.  Later  the  hides  were  examined 
by  the  prosecuting  witness  and  others.  Upon 
these  facts,  the  defendant,  an  old  man  70 
years  of  age,  presumably  hitherto  of  good 
moral  character,  was  found  guilty.  The  wit- 
nesses, upon  whose  evidence  the  conviction 
was  had,  were  all  more  or  less  related  to  ap- 
pellant, and  it  appears  circumstantiaU-y  from 
the  evidence  that  ill  feeling  existed  on  the 
part  of  some  of  the  witnesses  against  appel- 
lant. 

We  believe  the  f&.cts  in  this  case  fall  to 
show  a  criminal  intent  on  the  part  of  appel- 
lant. While  it  is  true  the  evidence  estab- 
lished the  t&ct  that  the  cow  and  calf  In  ques- 
tion were  the  property  of  others,  yet  it  is 
clear  that  appellant  sold  them  under  the  mis- 
taken belief  that  they  belonged  to  him.  The 
calf  was  following  and  suckling  a  cow,  bear- 
ing his  brand,  and  also  it  Is  true  another 
brand,  but  which  was  clearly  not  seen  or 
observed  by  appellant  He  drove  them  away 
in  the  presence  of  a  witness,  well  known  to 
the  owners  of  both  the  cow  and  calf.  He 
sold  them  to  Pacheco^  the  butcher.  In  the 
presence  of  other  witnesses.  He  told  his 
neighbors,  upon  his  return  home  about  the 
transaction.  All  these  circumstances  show 
conclusively,  in  our  opinion,  a  lack  of  knowl- 
edge on  the  part  of  appellant  that  he  was 
selling  the  property  of  others. 

The  verdict  not  being  supported  by  sub- 
stantial evidence,  the  trial  court  should  have 
sustained  appellant's  motion  for  a  new  trial. 
The  Judgment  is  reversed,  with  directlcns  to 
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sastaio  tbe  motion  for  a  new  trial ;  and  It  Is 
M  ordered. 

HANNA,  J.,  concnrs. 

PARKER,  J.  I  dissent  A  Jury  and  a  dis- 
trict Judge  saw  tbe  witnesses  for  tlie  state 
and  bad  opportunity  to  Judge  of  their  cred- 
ibility. The  defendant  did  not  testify,  nor 
was  any  evidence  offered  In  his  behalf.  The 
fact  of  the  taking  of  the  animals  by  defend- 
ant, and  the  tact  that  tbe  cow  had  another 
brand  upon  her,  sufficiently  distinct  to  bare 
been  seen  by  tbe  companion  of  defendant, 
was  sufficient  to  call  for  explanation  by  the 
defendant,  and.  In  its  absence,  to  warrant  his 
conviction. 

Executive  clemency  is  the  remedy  for  the 
defendant 

(76  Or.  CS) 

STATE  V.  LEVY  et  aL 
(Supreme  Court  of  Oregon.     April  20,  1916.) 
Statutes  *=»121— Titlb— StnrFicncNCT. 

Tbe  tlUe  of  Laws  1913,  p.  143,  eatiUed  "An 
act  to  recrulate  and  license  •  *  •  the  busi- 
ness of  commission  merchants  *  *  •  and  to 
require  them  to  give  a  bond  •  •  •  for  the 
benefit  of  their  consignors  and  prescribing  a  pen- 
alty for  the  violating  of  any  of  the  proTisions  in 
this  act"  is  not  sufficient  within  Const  art  4, 
{  20,  providing  that  every  act  shall  embrace  but 
one  subject  and  matters  properly  connected 
therewith,  which  shall  be  expressed  in  the  title, 
to  justify  provisions  in  the  body  of  the  act  con- 
ferring on  the  State  Railroad  Commission  pow- 
er to  require  from  the  merchants  statements  of 
their  business  and  to  revoke  licenses  for  cause 
on  notice  and  hearing;  and,  where  these  provi- 
sions are  a  dominant  feature  of  the  act  the  en- 
tire  act  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  If  146,  173,  174;  Dec.  Dig.  ($=» 
121.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  Geo.  N.  Davis,  Judge. 

B.  H.  liCvy  and  another  were  jointly  charg- 
ed in  tbe  district  court  of  Multnomah  county 
with  engaging  in  the  business  of  a  conunls- 
sion  merchant  in  violation  of  the  provisions 
of  chapter  88  of  the  Session  Laws  of  1913. 
They  were  convicted  and  sentenced  to  pay  a 
fine  of  $26  eadi.  Upon  appeal  to  the  cir- 
cuit court  a  demurrer  to  the  complaint  was 
sustained,  and  tbe  action  dismissed.  From 
this  Judgment  the  State  appeals.    Affirmed. 

Geo.  Mowry,  Deputy  Dlst  Atty.,  of  Port- 
land (Walter  H.  Evans,  Dist  Atty.,  of  Port- 
land, on  the  brief),  for  tbe  State.  Sander- 
son Reed,  of  Portland  (Reed  &  Bell,  of  Port- 
land, on  the  brief),  for  respondents. 

BENSON,  J.  Defendants,  in  support  of 
their  demurrer,  contend  that  the  act  upon 
which  the  prosecution  Is  based  violates  the 
Constitution  of  Oregon  in  several  particulars, 
and  tbe  validity  of  the  statute  Is  the  sole  ques- 
tion submitted  upon  this  appeat  The  title 
of  the  act  reads  as  follows: 

"An  act  to  regulate  and  license  and  define 
the  business  of  commission  merchants  or  persons 


selling  horticnltn'al  produce  and  farm  products 
on  commission  and  to  require  ihem  to  give  a 
bond  to  the  state  of  Oregon  for  the  benefit  of 
their  consignors  and  prescribing  a  penalty  for 
the  violating  of  any  of  the  provisions  of  this 
act" 

Section  1  reads  as  follows: 

"For  the  purposes  of  this  act  a  commission 
merchant  is  defined  to  be  a  person,  firm  or  cor- 
poration whose  principal  business  is  the  sale  of 
farm,  dairy,  orchard  or  garden  produce  on  ac- 
count of  the  shipper  or  consignor,  or  solicit  con- 
signments of  any  character.  No  person  shall 
sell  or  receive  or  solicit  consignments,  of  such 
commodities  for  sale,  on  commission  without 
first  obtaining  a  license  from  the  State  Railroad 
Commission  to  carry  on  the  business  of  a  com- 
mission merchant  and  executing  and  filing  with 
the  Secretary  of  State  a  bond  to  the  state  for 
the  benefit  of  his  consignors;  the  amount  of  the 
bond  to  lie  fixed  and  sureties  to  be  approved  by 
tbe  Commission,  who  may  increase  or  reduce 
the  amount  of  the  bond  from  time  to  time." 

The  other  sections  authorize  the  Railroad 
Commission  to  require  from  tbe  merchant 
statements  of  his  business,  to  revoke  bis  li- 
cense for  cause  upon  notice  and  bearing.  It 
is  observed,  however,  that  the  statute  is  si- 
lent as  to  tbe  nature  of  tbe  notice  or  the 
party  served.  The  act  further  provides  that 
the  Commission  may,  after  investigation,  can- 
cel the  license  for  any  violation  of  law  or 
conduct  prejudicial  to  tbe  interests  of  those 
making  consignments,  and  declares  certain 
acts  of  omission  and  commission,  upon  the 
part  of  the  merchant  to  be  a  felony.  It  will 
be  noticed  tbat,  while  commission  merchants 
are  a  class  by  themselves,  those  wbose  prin- 
cipal business  is  selling  such  products  on  com- 
mission constitute  but  a  part  of  tbe  class. 
The  statute  makes  tbe  State  Railroad  Com- 
mission a  tribunal  with  extraordinary  pow- 
ers, although  tbe  title  of  the  act  gives  no  hint 
of  such  provision. 

Article  4,  |  20,  of  tbe  state  Constitution, 
provides  that: 

"Every  act  shall  embrace  bnt  one  subject,  and 
matters  properly  connected  therewith,  which 
subject  Shan  be  expressed  in  the  title." 

Ciommentlng  upon  this  provision  in  the  case 
of  Glemmensen  v.  Peterson,  35  Or.  48,  56  Pac. 
1016,  Mr.  (3hlef  Justice  Wolverton  says: 

"The  purpose  of  this  clause  of  the  Constitu- 
tion is  well  understood,  and  it  was  adopted  to 
prohibit  the  Legislature  from  combining  in  one 
act  subjects  wholly  incongruous,  diverse  in  their 
nature,  and  having  no  perceptible  or  necessary 
connection  with  each  other,  and  to  obviate  the 
practice  of  inserting  in  an  act  clauses  involving 
matter  ot  which  the  title  is  not  calculated  or 
adequate  to  give  or  convey  any  intimation.  Thus, 
it  was  designed  by  the  framers  of  the  C!onstitu- 
tlon  that  in  every  case  the  proposed  measure 
should  stand  upon  its  own  merits,  and  that  the 
Legislature  should  be  fairly  satisfied  of  its  pur- 
pose by  an  inspection  of  tbe  title,  when  required 
to  pass  upon  it,  so  as  not  to  be  surprised  or  mis- 
led by  the  subject  which  tbe  title  purported  to 
express." 

This  view  is  quoted  with  approval  by  Mr. 
Chief  Justice  Bean  in  the  case  of  Spauldlng 
Logging  Co.  T.  Independence  Imp.  Co.,  42  Or. 
397,  71  Pac.  132.  Applying  this  test  to  the 
act  under  consideration,  we  see  at  a  glance 
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that  the  powers  granted  to  the  Railroad  Com- 
mission are  a  vital  and  dominant  feature  of 
the  statnte,  yet  the  title  is  wholly  silent  In  re- 
lation thereto,  and  the  act  is  clearly  In  viola- 
tion of  the  constitutional  provision  referred 
to.  There  are  other  particulars  in  which  the 
Statute  is  subject  to  grave  criticism,  but  we 
•ieem  It  unnecessary  to  consider  them. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

MOORB,  C.  X,  and  BURNXnT  and  Mc- 
BRIDS;,  JJ.,  concur. 

(76  Or.  2»g) 

TOOMBT  T.  CASBT.t 
(Supreme  Court  of  Oregon.     April  20,  1915.) 

1.  Account  «s»19  —  Svidbnck  —  Cost  of 
buildinq. 

In  an  action  for  an  accounting  under  an 
agreement  to  divide  the  cost  of  a  baildicg  erect- 
ed on  premises  leased  by  the  parties  to  the  con- 
tract, opinion  evidence  introduced  with  consent 
of  the  parties— defendant's  evidence  being  dis- 
carded because  he  bad  fraudulently  raised  re- 
ceipts for  money  paid  to  inflate  the  cost  of  the 
building— considered,  and  the  cost  of  the  build- 
ing determined. 

[Ed.  Note.— For  other  cases,  see  Account, 
Cent.  Dig.  f(  94-108;  Dec.  Dig.  <e=3l9.] 

2.  Appeai.  and  Ebbob  «=>20&— Review— Ao- 

nON    IN    LOWEB  OOTTBT. 

Where,  in  an  action  for  an  accoanting  on- 
der  an  agreement  to  divide  the  cost  of  erecting 
a  building,  an  architect  was  by  consent  appoint- 
ed to  determine  the  actual  cost  of  erection,  and 
defendant's  motion  for  an  order  to  allow  tlie  in- 
troduction of  evidence,  if  appraisement  was  un- 
satisfactory, was  denied,  the  court  on  appeal 
cannot  review  the  denial  of  the  motion ;  defend- 
ant not  appearing  at  the  hearing  at  which  the 
witness  gave  his  testimony,  and  no  offer  being 
made  to  introduce  other  evidence,  though  the 
court  bad  no  power  to  maiie  the  testimony  of 
the  architect  finaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §}  1281.  1282;  Dec.  IHg.  <S=> 
206.] 

Department  No.  2.  Appeal  from  Circuit 
Court,  Multnomah  County;  George  N.  Davis, 
Judge. 

Suit  by  J.  M.  Toomey  against  J.  D.  Casey. 
BHrom  a  decree  for  complainant,  defendant 
appeals.    Decree  modified. 

See,  also,  142  Pac.  621. 

This  Is  a  suit  by  J.  M.  Toomey  against  J. 
D.  Casey  to  vacate  a  settlement  of  their  re- 
ciprocal demands  and  also  to  surcharge  the 
plaintiff's  account  It  is  alleged  In  the  com- 
plaint In  effect  that,  in  consideration  of  the 
platntUTs  agreement  to  erect  a  building  on 
lots  6  and  7  in  block  37  in  Couch's  addition 
to  the  city  of  Portland,  the  owners  of  the 
premises  executed  to  him  a  lease  thereof, 
August  14,  1908,  for  a  term  of  25  years,  tat 
which  he  stipulated  to  pay  a  monthly  rental ; 
that  soon  after  the  lease  was  made  Uie  plain- 
tiff orally  agreed  to  convey  an  undivided 
one-half  of  the  leasehold  Interest  to  the  de- 
fendant, who.  In  consideration  thereof,  un- 
dertook to  become  equally  bound  by  all  the 


terms  of  the  demise,  whereupon  be  entered 
into  Joint  possession  of  the  premises  with  the 
plaintiff,  and  on  March  16,  1909,  the  agree- 
ment was  reduced  to  writing,  subscribed  by 
the  parties,  and  duly  recorded ;  that  pursuant 
to  the  terms  of  the  lease  the  parties  hereto 
erected  on  the  premises  a  building,  expending 
in  its  construction,  equipment,  furnishing, 
and  in  paying  rent,  taxes,  insurance,  etc., 
$79,742.40,  and  there  remains  due  on  his  lialf 
thereof  $26,344.96;  that  on  November  11, 
1910,  the  plaintiff  and  the  defendant  attempt- 
ed to  settle  such  Indebtedness,  but  by  their 
mutual  mistake  many  items  of  the  account 
were  Inadvertently  omitted;  and  that  the 
plaintiff  has  no  speedy  or  adequate  remedy 
at  law. 

The  answer  denied  some  of  the  averments 
of  Qie  complaint  and  for  a  further  defense 
alleged  substantially  that  the  settlement  re- 
ferred to  was  fairly  made  and  fully  under- 
stood by  each  party,  and  the  plaintiff  ought 
to  be  and  is  estopped  thereby.  For  a  second 
defense  it  is  averred  in  effect  that  on  March 
1,  1910,  when  the  building  was  fully  com- 
pleted, the  plaintiff.  In  consideration  of  hav- 
ing the  use  of  the  entire  structure,  agreed 
to  pay  the  defendant  as  his  share  of  the  rent 
1600  a  month,  and  pursuant  to  such  contract 
the  plaintiff  and  his  tenants  occupied  the 
premises  until  September  14,  1910,  whereby 
there  became  due  the  defendant  ^,900, 
which,  with  the  sums  o¥  money  theretofore 
paid  by  him  on  account  of  the  erection  of  the 
building,  amounted  to  $21,800,  and  he  lias 
overpaid  his  share  of  tiie  construction  and 
other  expenses  to  the  extent  of  $4,000,  which 
sum  he  is  entitled  to  recover  from  the  plain- 
tiff. 

The  reply  denied  the  allegations  of  new 
matter  in  the  answer,  and,  as  the  issues  re- 
quired the  examination  of  a  long  and  com- 
plicated account,  the  cause  was  referred. 
From  the  testimony  taken  by  the  referee  the 
court  was  unable  to  determine  the  original 
cost  Of  the  building,  and  with  the  consent 
of  counsel  for  the  respective  parties  appoint- 
ed Oscar  W.  Home,  an  architect,  to  ascertain 
that  fact,  and  upon  his  testimony,  in  connec* 
tion  with  other  evidence,  a  finding  was  made 
that  the  entire  sum  of  money  expended  In 
the  structure  was  $32,768.39;  that  the  plain- 
tiff had  also  paid  rents,  taxes,  insurance, 
and  laid  out  for  furniture,  equipment,  etc^ 
the  further  sum  of  $13,806.92,  aggregating 
$46,576.31,  one-half  of  which  sum,  or  $23,- 
287.66,  was  chargeable  to  the  defendant,  who 
was  entitled  to  credits  on  account  thereof 
amounting  to  $20,460.90,  thereby  leaving  due 
from  him  to  the  plaintiff  $2,82&75.  A  decree 
having  been  rendered  in  accordance  with  such 
findings,  the  defendant  appeals. 

Leroy  Lomaz,  of  Portland,  for  appellant 
B.  G.  Skulason,  of  Portland,  for  respondent 

MOOBE,  C.  J.  (after  stating  the  facts  at 
above).    [1]  The  plaintiff  evidently  Intended 
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to  compel  fhe  defendant  to  pay,  as  bis  ball 
of  the  expenses  claimed  to  have  been  Incur- 
red, more  than  the  entire  cost  of  the  build- 
ing, equipment,  furnishings,  etc,  for  In  the 
origliial  complaint  he  set  forth  as  items  of 
the  account  demands  for  sums  of  money 
which,  in  many  instances,  were  more  than 
twice  the  amounts  that  he  had  paid.  As  a 
witness  in  his  own  behalf  he  was  examined 
by  his  counsel  with  respect  to  each  item  in 
regular  order  as  set  out  in  the  primary  plead- 
ing, and  testified  that  be  had  paid  tlie  sum 
of  money  so  stated.  In  order,  apparently,  to 
substantiate  such  testimony,  and  in  corrobo- 
ration thereof,  he  identified  and  there  were 
received  in  evidence  receipted  bills  tending  to 
show  the  payment  of  sums  of  money  by  him, 
and  checks  issued  to  other  persons  on  banks, 
which  had  paid  and  canceled  such  orders,  re- 
turning them  to  him.  After  his  testimony 
had  been  given,  the  further  hearing  of  the 
cause  was  postponed  for  a  few  days,  during 
which  time  the  defendant's  counsel  inter- 
viewed many  of  the  persons  and  firms  who, 
or  tbe  agents  of  corporations  which,  had 
signed  tbe  bills  or  Indorsed  the  checks  men- 
tioned, and  in  many  instances  It  was  found 
that,  after  getting  possession  of  these  papers, 
the  plaintiff  changed  them  by  raising  the 
amounts.  His  plan  of  altering  receipted  bills 
Is  illustrated  by  the  claim  of  Albert  J.  Cap- 
ron,  who  furnished  builders'  material;  the 
demand  therefor,  omitting  the  dates  when 
th6  goods  were  severally  delivered,  being 
110.80,  to  the  left  of  wbich  the  figure  3  was 
written;  $7.20,  changed  to  $107.20;  $4.40  to 
$404.40;  $178  not  altered;  and  $26.90  chang- 
ed to  $226.90;  and  the  totel,  $227.30,  made 
to  read  $1,227.30,  thereby  raising  the  amount 
$1,000. 

A  check  drawn  by  Toomey  on  the  Port- 
land Trust  Company  of  Oregon,  payable 
to  tbe  order  of  J.  H.  Bader,  for  $7S,  was 
altered  by  the  plaintiff,  after  it  had  been 
paid  and  returned  to  bim,  by  prefixing  to  the 
figures  "75"  tbe  figure  "2,?*  and  by  writing 
the  words  "Two  Hundred"  before  the  words 
"Seventy-Five  and  no/100  Dollars,"  thereby 
raising  the  amount  $200.  From  an  examina- 
tion of  this  check  it  would  seem  that  in  Is- 
suing it  the  plaintiff  purposely  wrote  the 
words  "Seventy-Five"  to  the  right  and  near 
tbe  printed  word  "Dollars,"  so  as  to  leave 
space  to  tbe  left  for  inserting  the  words 
"Two  Hundred"  or  some  other  phrase  when 
tbe  order  was  canceled  and  returned.  An 
Inspection  of  several  other  checks  that  were 
raised  exhibits  the  same  manifest  peculiar- 
Ity.         . 

A  receipt  given  to  the  plaintiff  December 
12,  1909,  by  William  Vaetz  for  $15,000.65,  for 
brick  furnished  for  the  building  and  mason 
work  performed  thereon,  was  received  in  evi- 
dence to  estebltsb  a  clidm  for  one-half  that 
sum  against  the  defendant,  when  it  was  con- 
clusively proved  at  the  trial  that  such  de- 
mand, which  was  set  forth  in  the  complaint, 
comprised  charges  also  set  oat  In  that  plead- 


ing, thereby  duplicating  the  items.  It  is  on- 
necessary  to  set  forth  the  substance  of  any 
more  of  these  writings  which  were  changed 
by  tbe  plaintiff.  As  an  excuse  for  their  al- 
teration, he  testified  on  rebuttal  that  in  many 
cases  he  paid  further  sums  than  indicated  by 
the  receipts  and  checks,  and  in  order  prop- 
erly to  keep  an  account  of  the  money  thus 
expended  he  raised  the  figures  so  as  to  cor- 
respond with  the  cash  actually  paid  out. 
The  trial  court  disregarded  the  plalntUTs 
evidence  in  every  particular,  except  In  those 
Instances  in  which  the  testimony  of  the  orig- 
inal claimant  substantiated  tbe  validity  of 
the  respective  demands.  In  order  to  deter- 
mine the  cost  of  tbe  building,  it  becomes 
necessary  to  examine  with  care  opinion  evi- 
dence as  to  the  expense  reasonably  incurred 
in  the  structure.  The  archltecto  who  prepar- 
ed the  plans  and  specifications  of  the  build- 
ing estimated  that  its  original  cost  was  $35,- 
500. 

Charles  W.  Ertz,  an  architect  who  was  em- 
ployed by  the  defendant  for  that  purpose, 
carefully  Inspected  the  building  and  testified 
that,  without  including  tbe  entire  foundation, 
a  part  of  which  wall  originally  supported  an 
old  structure,  the  expense  Incurred  in  putting 
up  the  buUdlng  was  $23,010.40,  giving  a  de- 
tailed statement  of  the  cost  of  many  items 
which  composed  that  total. 

J.  N.  McNeil,  another  architect,  who  as- 
sisted Ertz  in  making  an  examination  of  the 
building,  corroborates  that  witness  in  respect 
to  the  cost  of  the  structure,  saying  that  the 
only  items  omitted  were  the  caldminlng  of 
the  rooms,  plastering  the  walls,  and  plumlK 
ing.  In  referring  to  the  estimate  thus  made 
McNeU  testified : 

"We  arrived  at  those  figures  just  as  though 
we  bad  estimated  the  building  to  take  the  con- 
tract.    We  'would  have  done  it  on  tliat  basis." 

Not  being  satisfied  with  either  of  the  esti- 
mates thus  given,  the  court  suggested  to 
counsel  the  advisability  of  appointing  a  disin- 
terested architect  to  make  an  Independent 
valuation  of  tbe  cost  of  the  structure,  to 
which  proposition  both  counsel  originally  ac- 
ceded. After  Oscar  W.  Home  had  been  se- 
lected for  that  purpose,  the  court  was  re- 
quested to  make  an  order  allowing  either 
attorney,  if  dissatisfied  with  the  appraise- 
ment thus  to  be  made,  to  introduce  other  evi- 
dence upon  the  subject;  but  the  application 
was  denied.  When  Mr.  Home  had  performed 
the  required  service,  the  court  notified  coun- 
sel for  both  parties  that  the  arcfaitect's  testi- 
mony would  be  taken ;  but  defendant's  at- 
torney did  not  attend  the  hearing,  whereupon 
the  witness  gave  tbe  value  as  hereinbefore 
stated. 

[2]  No  stotnte  exists  in  this  state  authoriz- 
ing a  court,  in  a  case  of  this  kind,  to  compel 
a  submission  of  an  issue  of  tbe  value  of  prop- 
erty to  an  expert  for  his  determination,  or 
to  coerce  the  parties  into  an  arbitration. 
Though  the  order  requested  was  not  made, 
the  effect  ot  the  ooort'a  appointment  of  Mr. 
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Home  was  to  open  the  cause  to  receive  fur- 
ther testimony,  and  It  was  incumbent  upon 
defendant's  counsel  to  hare  cross-examined 
the  architect  when  called,  and  if  his  explana- 
tion was  disappointing,  it  was  the  duty  of 
such  attorney  to  have  offered  to  produce  wit- 
nesses, giving  their  names,  and  to  have  stated 
that,  if  th^  were  permitted  to  testify,  they 
would  contradict  the  declarations  made  upon 
oath  by  Mr.  Home,  and  would  reduce  his  es- 
timate as  to  the  cost  of  the  stracture.  By 
this  means  the  defendant's  counsel  could 
have  brought  up  for  consideration  the  court's 
refusal  to  make  the  requested  order,  which 
action  he  now  insists  was  erroneous. 

The  estimate  made  by  Mr.  Home  is  chal- 
lenged in  several  particulars,  and  it  is  at- 
tempted to  be  Indicated  by  argument  that 
some  of  the  Items  which  go  to  make  up  the 
total  cost  of  the  building  should  not  have 
been  included  In  his  appraisement.  If  the 
witness  had  been  cross-examined  as  to  these 
matters,  or  if  other  testimony  had  been  of- 
fered tending  to  contradict  him,  the  questions 
now  ui^ed  would  be  less  difficult  to  solve. 

The  court,  considering  some  other  matters 
hereinafter  mentioned  that  were  not  embrac- 
ed in  Mr.  Home's  estimate,  found  the  orig- 
inal cost  of  the  building  to  have  been  $32,- 
768.39.  Of  this  sum  the  architect's  statement 
shows  the  contractor's  profit  should  have 
been,  12,722.2.3.  It  appears  from  the  tran- 
script that  William  Vaetz  had  general  charge 
of  the  brickwork,  cement  and  masonry,  and 
tiiat  he  performed  the  service,  not  as  a  con- 
tractor, but  as  a  day  laborer.  This  item 
must  therefore  be  excluded. 

As  a  part  of  the  cost  of  the  building  Mr. 
Home  estimated  the  architect's  fees  for  pre- 
paring plans  and  spedflcations  to  have  been 
$1,796.67.  The  receipted  bill  of  Vhidden  & 
Lewis  for  the  performance  of  that  service 
was  only  1750,  and  hence  a  further  reduction 
of  $1,046.67  must  be  made.  As  a  part  of  the 
cost  of  the  structure  he  estimated  the  salary 
of  a  superintendent  to  have  been  $800.  The 
transcript  shows  that  N.  Lougenbaugh  per- 
formed that  service,  for  which  he  was  paid 
only  $420,  as  appears  by  his  receipts  which 
were  offered  In  evidence.  A  further  diminn- 
tlon  must  be  made  of  $380. 

The  testimony  given  by  Mr.  Home  as  to 
the  entire  cost  of  the  building  did  not  include 
heating  and  plumbing.  When  his  testimony 
was  concluded,  the  court  remarked  that  since 
the  worth  of  an  excavation  on  the  premises, 
which  cellar  was  enlarged,  and  the  value  of 
some  bricks  in  an  old  wall,  that  was  incor- 
porated Into  the  new  structure,  had  not  been 
taken  Into  account  in  making  up  the  estimate, 
allowances  for  these  items  would  be  made. 
As  the  ultimate  cost  of  the  building  as  found 
by  the  court  was  determined  to  have  been 
$32,768.39,  instead  of  $31,741.29,  the  sum  es- 
timated by  the  architect,  though  the  items 
from  which  such  conclusion  is  arrived  at  are 
not  stated,  it  will  be  assumed  that  the  value 


of  the  plumbing  and  heating  exceeded  the 
worth  of  the  excavation  and  of  the  value  of 
the  bricks  to  the  extent  of  the  difference  be- 
tween the  cost  of  the  structure  as  found  by 
the  court  and  the  estimate  as  made  by  Mr. 
Home,  or  $1,027.10. 

Deducting  from  $46,575.31,  the  entire  cost 
of  the  building  and  the  sums  of  money  paid 
out  for  rent,  taxes,  insurance,  furniture,  etc.. 
as  found  by  the  court,  the  sum  of  $4,14S.90 
on  account  of  the  excess  in  the  estimate  as  to 
the  contractor's  profit,  the  architect's  fees, 
and  the  superintendent's  salary,  there  re- 
mains as  the  ultimate  expense  incurred  for 
the  purposes  stated  $42,426.41,  one-half  of 
which,  or  $21,213.20  is  properly  chargeable  to 
the  defendant  and  on  account  of  which  he  has 
paid  $20,460.90,  as  further  found  by  the 
court,  thereby  leaving  due  the  plaintiff 
$752.30. 

The  decree  will  therefore  be  modified,  and 
the  plaintiff  awarded  a  recovery  against  the 
defendant  of  the  remainder  last  stated. 

BEAM,  EAKTN,  and  HARRIS,  J  J.,  concur. 


(76  Or.  189) 
SUSZNIK  T.  ALGER  LOGGING  CO.t 
(Supreme  Court  6f  Oregon.     April  20,   1915.) 

1.  Pleading    «=»93— Defenses— "Inconsist- 

ENT  DBTENaBa." 

Defenses  are  not  inconsistent  when  they 
may  all  be  true,  and  are  only  incoDsistent  when 
some  of  them  must  necessarily  be  false  if  others 
are  true,  and  in  such  a  case  they  cannot  be 
united. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  189,  190;    Dec.  Dig.  «=>93. 

For  other  definitions,  see  Words,  and  Phrases. 
B^rst  and  Second  Series,  Inconsistent  Defenses.] 

2.  Pleading  «=>93— Defenses— Inconsistent 
Defenses. 

In  an  action  for  injuries  based  on  the 
theory  of  the  relation  of  passenger  and  carrier 
between  plaintiff  and  defendant,  an  answer  set- 
ting up  the  Workmen's  Compensation  Act  as 
affording  the  remedies  for  plaintiff,  and  alleging 
that  plaintiff  was  guilty  of  negligence,  does  not 
set  forth  inconsistent  defenses,  thovigh  allega- 
tions in  the  first  defense  that  plaintiff  was  rid- 
ing on  the  train  without  the  consent  or  knowl- 
edge of  defendant,  and  of  plaintiff's  negligence, 
are  irrelevant,  because  under  the  Compensation 
Act  such  questions  are  eliminated. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent   Dig.   if   189,  190;    Dea   Dig.  <8=993.] 

3.  Cabriers  ^=9311— Injuries  to  PASSENaKRa 

—Existence  of  Relation— Issues. 

Where  the  complaint,  in  an  action  for  a 
personal  injury,  alleged  that  the  relation  of  pas- 
senger and  carrier  existed  between  plaintiff  and 
defendant  at  the  time  of  the  accident  causing 
the  injury,  defendant  could  plead  and  prove 
that  the  relation  of  master  and  servant  existed, 
and  that  plaintiff  must  resori:  to  the  relief  af- 
forded by  the  Workmen's  Compensation  Act 

[Ed.  Note. — For  other  cases,  see  Carriera, 
Cent  Dig.  |  1272;   Dec.  Dig.  <S=>311.] 

4.  Carriers  «S=s>240  —  Master  and  Servant 
®=>87%,  New,  vol.  16  Key-No.  Series— Pas-' 
BEN0EB8— Existence  of  Relation. 

Plaintiff  visited  an  office  of  defendant,  seek- 
ing employment  and  was  directed  by  the  persuu 
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in  charge  thereof  to  go  to  defendant's  camp 
near  a  designated  town  to  begin  work.  When  he 
reached  the  town,  he  went  to  defendant's  log- 
ging train,  and  was  there  directed  by  the  en- 
gineer to  place  his  baggage  on  the  pilot  of  the 
engine  and  get  aboard.  He  rode  on  the  pilot 
to  the  logging  camp.  Before  leaving  the  im- 
mediate vicinity  of  the  train,  he  was  injured. 
He  did  not  do  any  work  or  receive  any  compen- 
sation from  defendant  prior  to  the  accident. 
Held,  that  the  relation  between  the  parties  was 
that  of  passenger  and  carrier,  and  not  of  em- 
pIoy£  and  employer,  within  the  Workmen's  Ck>m- 
pensation  Act, 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  976:    Dec.  Dig.  <S=>240.] 

5.  Appeai,  and  Erbob  ®=9l042  —  Habui^ess 
E^ROft— Brboneotjs  Rulings  on  Pleadings. 

Where  the  relation  between  plaintiff,  suing 
for  a  personal  injury,  and  defendant,  was  that 
of  passenger  and  carrier,  the  strildng  out  of 
defendant's  plea  of  the  Workmen's  Compensation 
Act  was  not  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4110-4114 ;  Dec.  Dig.  «=» 
1042.] 

6.  Cabbiers  <&=>343  —  Injubucs  to  Passen- 
gers—Contbibutobt  Negligence. 

An  answer,  in  an  action  for  injury  to  a 
pcusenger,  which  alleges  that  plaintiff  was 
transported  by  defendant  on  its  logging  train 
gratuitously  solely  for  the  benefit  of  plaintiff 
and  defendant  in  connection  with  the  business  in 
which  defendant  was  engaged,  and  that  plaintiff, 
on  reaching  his  destination,  ran  in  front  of  the 
engine  and  was  injured,  sets  forth  plaintiff's  con- 
tributory negligence,  though  it  does  not  admit 
any  negligence  of  defendant 

[E<d.  Note. — For  other  cases,  see  Carrien, 
Cmt  Dig.  f  1898;    Dec.  Dig.  <3=»343.] 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County;   T.  J.  Cleeton,  Judge. 

Action  by  Joe  Susznik  against  the  Alger 
Logging  Company.  From  a  Judgfment  for 
plaintiff,  defendant  appeals.  ReTeraed  and 
remanded  for  new  trlaK 

This  is  an  action  for  damages  resulting 
from  personal  injuries.  On  the  25th  day  of 
August,  1913,  plaintiff  applied  to  the  Evans 
Employment  Company,  of  Portland,  under 
the  name  of  Joe  Wagner,  for  a  Job  as  a 
"wood  buck"  or  wood  chopper.  He  was  given 
what  Is  referred  to  In  the  testimony  as  a 
"ticket"  or  "employment  ticket,"  which  ap- 
peared upon  the  ftice  to  be  a  contract  be- 
tween plaintiff  and  the  employment  bureau, 
whereby  the  latter  was  to  find  employment 
or  refund  the  fee  of  $1  which  plaintiff  paid 
therefor.    This  ticket  reads  as  follows: 

"Must  have  blankets  and  pay  own  fare  $1.S0. 
Evans  Employment  Company,  20  North  Second 
Street,  Portland,  Oregon,  P.  S.  Phone  Main 
1639,  Home  Phone  A-3074.  Licensed.  Bonded. 
Received  from  Joe  Wagner  the  sum  of  $1.00  for 
which  we  agree  to  furnish  correct  information 
by  which  the  above-named  employe  shall  be 
enabled  to  secure  a  situation  with  Alger  Log- 
ging Company  at  818  Spaulding  Bldg.,  as  wood 
budc,  wages  $2.50  per  day,  board  $5.00  per 
week.  Hospital  $1.00  per-  month.  Failing  to  do 
which  we  promise  to  refund  the  above  amount 
paid,  and  the  fare  for  transportation  actually 
paid  to  and  from  the  place  where  said  applicant 
is  sent  by  said  agent,  on  return  of  this  receipt 
together  with  a  written  statement  from  the 
employer  or  other  evidence  that  the  applicant 


could  not  get  the  situation.  This  dcket  is  good 
for  a  job,  anytime  within  31  days  from  date  of 
issue;  and  for  which  the  fee  is  the  same  as 
stated  herein ;  except  where  transportation  is 
furnished.  Not  responsible  for  loss  of  ticket 
Evans  Employment  Company,  by  F.  B.  C.  Re- 
port at  this  office  for  directions  10  A.  M.  today. 
Not  transferable.  No  money  returned  after  two 
days.     I  the  undersigned  received  directions  to 

the   above-stated   position   at    and 

agree  to  go  as  directed.  Failing  to  do  which  I 
forfeit  all  right  to  the  position  and  the  fee  paid 
for  the  information.  I  am  thoroughly  experi- 
enced    as    above.        Signature     of     employ^: 

Ticket  No.  2425.    Order  No.  229. 

Ordered  by  B.  Alger." 

Upon  the  reverse  side  the  following  is 
printed  and  written: 

"Take  Str.  Harvest  Queen  at  8,  P.  M.  from 
Ash  Street  Dock  to  Skamokawa,  Washington. 
Report  Alger  Logging  Co.,  818  Spauldipg  Bldg., 
3rd  and  Washington  St.  To  the  employer. 
This  should  be  filled  out  and  signed  by  the  em- 
ployer in  cose  the  position  is  not  open  for  ap- 
plicant Under  no  consideration  should  this  be 
signed  if  the  position  is  open  as  stated  hereon 
and  you  need  the  applicant  for  the  position. 
Time    and    date    this    ticket    was    presented: 

The  bearer  was  not  employed  for 

the  following  reasons :  Employ- 
er's signature:    " 

Pursuant  to  Instructions,  plaintiff  took  this 
ticket  to  the  office  of  the  defendant  corpora- 
tion in  the  Spaulding  building  in  Portland, 
where  he  presented  the  same,  and,  under  its 
instructions,  took  the  steamboat  to  Skamo- 
kawa, Wash.  He  there  placed  himself  and 
baggage  upon  the  pilot  of  the  locomotive 
which  moved  backward  pushing  defendant's 
logging  cars  from  the  river  to  the  logging 
camp.'  When  the  train  reached  the  camp,  the 
cars  were  backed  Into  a  roundhouse.  The 
locomotive  stood  still  long  enough  for  the 
brakeman  to  set  the  brakes  upon  the  trucks 
and  uncouple  them  from  the  engine  which 
then  moved  forward  for  the  purpose  of  un- 
loading at  the  cook  house  some  freight  from 
the  cab  or  tender.  Just  as  the  engine  started 
It  struck  the  plaintiff,  and  he  received  the 
Injuries  upon  which  the  action  Is  based.  The 
plaintiff  testifies  that,  -when  the  train  stop- 
ped, the  engineer  told  him  to  get  off,  and 
while  he  was  doing  so,  with  his  suit  case  and 
blanket  roll  in  his  hands,  the  locomotive 
started  without  any  warning,  and  he  was 
thrown  down  and  Injured.  Defendant  con- 
tends that  he  was  standing  at  the  side  of  the 
engine,  and,  when  it  started,  he  recklessly 
ran  in  front  of  it  for  the  purpose  of  getting 
bis  baggage,  and  was  hurt  by  his  own  neg- 
ligence. 

The  complaint  Is  based  upon  the  theory 
that,  at  the  time  of  the  accident,  the  parties 
sustained  the  relation  of  passenger  and  car- 
rier. The  answer,  after  a  series  of  denials, 
sets  up  for  the  first  affirmative  defense  that 
plaintiff  was  an  employ^  of  defendant  at  the 
time  that  he  received  the  Injury,  and  was 
therefore  compelled  to  look  to  the  Workmen's 
Compensation  Act  of  the  state  of  Washington 
for  indemnity,  since  by  that  law  all  remedies 
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for  Bacb  Injaries  by  actions  at  law  are  abro- 
gated. This  defense  is  complicated  by  an 
additional  allegation  to  the  effect  that,  at 
the  time  of  the  accident,  the  plaintiff  was 
riding  npon  defendant's  locomotlTe  without 
Its  knowledge  or  consent,  and  the  further 
language  as  follows: 

"The  plaintiff  therenpon,  seeing  said  engine 
in  motion,  and  being  then  at  his  destination, 
ran  in  front  of  the  same  io  order  to  remove 
his  baggage,  which  he  had  placed  on  the  cow- 
catcher, and  wag  injured." 

The  second  afflrmatlTe  defense  is,  in  effect, 
contributory  negligence.  In  the  statement 
thereof  it  is  alleged,  among  other  tilings, 
that: 

"On  or  about  the  26th  day  of  Aueust,  1913, 
plaintiff  was  transported  by  the  defendant  on 
its  logging  train  from  Skamokawa  to  defendant's 
logging  camp  gratuitously  and  without  consid- 
eration therefor  and  not  in  performance  of  any 
contract,  express  or  implied,  between  the  de- 
fendant and  plaintiff  to  furnish  the  same  to 
plaintiff  on  account  of  his  being  in  defendant's 
employ  and  not  in  partial  payment  or  otherwise 
of  any  labor  performed  or  to  be  performed  by 
plaintiff  for  defendant,  but  solely  for  the  mutual 
benefit  and  convenience  of  plaintiff  and  defend- 
ant in  connection  with  the  business  in  which 
the  defendant  was  engaged  and  in  which  the 
plaintiff  was  employed. 

Upon  filing  this  amended  answer,  plaintiff 
moved  the  court  to  require  defendant  to  elect 
between  its  two  affirmative  defenses  upon  the 
ground  tbat  they  are  inconsistent  and  to 
strike  out  the  one  not  so  elected.  This  mo- 
tion was  allowed  by  the  court  Defendant 
having  elected  to  stand  npon  the  first  affirma- 
tive defense,  plaintiff  then  moved  to  strike 
therefrom  certain  paragraphs,  consisting  of 
allegations  setting  out  the  several  provi- 
sions of  the  Workmen's  Compensation  Act 
of  the  state  of  Washington  and  an  alleged 
mling  of  the  "Industrial  Insurance  Commis- 
sion of  the  state  of  Washington,"  purporting 
to  be  an  interpretation  of  the  Compensation 
Act  and  its  application  to  the  facts  of  the 
case  at  bar.  The  motion  also  went  to  that 
part  of  the  first  defense  which  reads: 

"The  plaintiff  thereupon  seeing  said  engine  in 
motion,  and  being  then  at  his  destination,  ran  in 
front  of  the  same  in  order  to  remove  his  baggage, 
whidi  he  had  placed  on  the  cowcatcher,  and  was 
Injured." 

This  motion  was  allowed  by  the  court,  and 
the  cause  proceeded  to  trial.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

Isaac  D.  Hunt,  of  Portland  (Wood,  Mon- 
tague &  Hunt,  of  Portland,  on  the  brief),  for 
appellant  Isham  N.  Smith  and  Lon  L.  Park- 
er, both  of  Portland  (Llttlefield  &  Smith,  of 
Portland,  on  the  brief),  for  respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  There  are  some  35.  assignments  of 
error  which  we  shall  consider  as  far  as  nec- 
essary to  a  determination  of  the  case. 

[1,2]  The  first  of  these  is  that  the  trial 
court  erred  in  requiring  the  defendant  to 
elect  between  its  affirmative  defenses  up<»i 
the  grosud  of  inconsistency.    This  court  baa 


frequently  passed  upon  the  qnestton  here 
presented,  and  the  rule  is  quite  clearly  ex- 
pressed by  Mr.  Chief  Justice  Thayer  in  the 
case  of  McDonald  v.  Mortgage  Oo.,'  17  Or. 
633,  21  Pac.  886,  when  be  says: 

"The  rule,  as  I  understand  it,  in  regard  to  in- 
consistent defenses,  is  that  defenses  are  not  in- 
consistent when  they  may  all  be  true ;  that  they 
are  only  inconsistent  when  some  of  them  mast 
necessarily  be  false,  if  others  of  them  are  true ; 
in  such  a  case  they  cannot  be  united." 

This  has  been  reiterated  by  this  court  in 
several  later  cases.  Applying  sucb  test  to 
the  answer  in  the  present  case,  we  must  con- 
clude that  there  is  no  inconsistency  between 
the  plea  of  the  Compensation  Act  and  the 
plea  of  negligence,  for  both  may  well  be  true 
It  must  be  conceded  tbat  the  allegation  in 
the  first  defense  that  plaintiff  was  riding 
on  defendant's  train  without  its  consent  or 
knowledge,  and  the  further  averment  of 
plaintiff's  negligence,  were  irrelevant,  since, 
under  the  Compensation  Act,  all  questions 
of  this  sort  are  entirely  eliminated.  These 
allegations  were  mere  surplusage,  in  no  way 
affecting  the  vital  elements  of  the  defense, 
therefore  might  properly  baVe  been  stricken 
out  The  court  erred  in  requiring  the  defend- 
ant to  elect 

[S]  The  second  assignment  is  that  the  court 
erred  in  striking  out  the  defense  of  the 
Workmen's  Compensation  Act  This  ruling 
of  the  trial  court  was  evidently-  based  upon 
the  theory  OC  plaintUTs  counsel  that,  since 
the  complaint  alleges  that  the  relation  of 
passenger  and  carrier  existed  at  the  time  of 
the  accident,  the  defendant  should  be  limited 
to  denials.  We  cannot  agree  with  court  or 
counsel  in  this,  but  must  insist  that  defend- 
ant was  clearly  entitled  to  plead  and  prove, 
if  it  Could,  that  the  relation  of  master  and 
servant  existed,  and  that,  by  reason  of  the 
Compensation  Act  of  the  state  of  Washing- 
ton, the  courts  of  Oregon  were  without  juris- 
diction to  entertain  the  action.  It  follows 
that  the  court  erred  in  this  respect  also. 

[4,  S]  This  brings  us  to  a  consideration  of 
the  evidence  upon  the  question  as  to  what 
was  the  true  relation  of  the  iwrties  at  the 
moment  of  the  Injury.  They  agree  in  their 
allegations  that  plaintiff  was  not  a  passen- 
ger for  hire.  There  is  no  substantial  con- 
flict In  the  evidence  as  to  the  facts  upon 
which  we  are  to  determine  whether  or  not 
the  relation  of  master  and  servant  then  ex- 
isted. Plaintiff  had  visited  the  Portland 
office  of  defendant,  and  had  there  been  di- 
rected by  the  person  In  charge  to  go  to  Its 
camp  near  SkanuAawa,  Wash.,  to  begin 
work.  When  he  reached  Skamokawa,  he 
went  to  the  defendant's  logging  train,  and 
was  there  directed  by  the  engineer  to  place 
bis  baggage  upon  the  pilot  of  the  engine  and 
get  aboard.  He  rode  upon  the  pilot  to  the 
logging  camp.  Within  a  very  brief  period  ot 
time  after  such  arrival,  the  accident  occur- 
red. He  had  not  left  the  immediate  vicinity 
of  tibe  train,  bad  not  reported  to  the  for»- 
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man,  had  not  spoken  to  any  one  In  charge, 
was  not  apon  the  pay  roll,  and  never  did  do 
any  work  or  receive  any  compensation  from 
defendant.  Under  these  conditions,  we  are 
called  upon  to  determine  whether  or  not  the 
plaintiff  was  an  employe  of  defendant  in  the 
sense  that  he  was  entitled  to  indemnity  un- 
der the  Compensation  Act  of  the  state  of 
Washington,  and  thereby  barred  from  bring- 
ing this  action. 

This  Iff  the  first  time  we  have  been  called 
upon  to  consider  a  compensation  act,  but 
this  court  has  indicated  qnlte  clearly  a  rea- 
sonable test  as  to  the  relation  of  master  and 
servant  in  the  recent  case  of  Putnam  v.  Pa- 
cific Monthly  Co..  68  Or.  54,  136  Pac.  835,  45 
L.  R.  A.  (N.  S.)  338,  wherein  Mr.  Chief  Jus- 
tice McBride  In  the  opinion  upon  reliearing 
says: 

"The  testimony  shows  that  deceased  was  em- 
ployed by  defendant  as  a  stenographer  on  the 
fourth  floor  of  the  building;  Uiat  her  duties 
t>egan  at  8.30  in  tlie  morning;  and  that  the  ac- 
cident happened  at  8:20.  At  the  time  of  her 
accident  her  time  was  her  own.  She  was  not 
the  servant  of  the  defendant  until  it  was  time 
for  lier  to  begin  such  service." 

The  case  at  bar  is  still  more  decisively  dif- 
ferentiated in  that  plaintiff  had  never  worlced 
for  defendant,  and  had  never  reached  the 
point  where  worlc  could  be  assigned  to  him. 
We  have  read'  with  care  the  English  cases 
cited  In  the  briefs,  but  they  are  not  convinc- 
ing upon  the  facta  before  us.  The  case  most 
nearly  in  i)olnt  is  that  of  Leonard  v.  Baird 
ft  Co,  38  Scottish  Law  Bep.  649,  but  in  that 
case  the  injured  person  had  been  employed 
to  work  in  a  coal  mine.  He  had  gone  down 
into  the  pit.  Before  commencing  work  his 
lamp  went  out,  and  he  took  It  and  a  lighted 
one,  borrowed  from  a  fellow  workman,  to 
the  lamp  station.  While  he  was  returning, 
he  was  crushed  by  a  rake  of  hutches,  and 
died  from  his  injuries.  Elven  under  this 
state  of  facts,  the  court  was  reluctant  to  hold 
that  be  came  within  the  provisions  of  the 
Compensation  Act  There  is  no  doubt  that 
he  was  engaged  in  the  employment  of  the 
company.  The  facts  in  the  case  at  bar  are 
very  different  It  is  true  that  the  defendant 
baa  pleaded  in  his  answer  and  tendered  in 
evidence  a  written  opinion  of  the  Industrial 
Insurance  Commission  of  the  state,  based 
upon  a  reading  of  the  complaint  In  this  ac- 
tion, in  which  it  held  that  the  plaintiff  is  en- 
tltleid  to  indemnity  under  the  Compensation 
Act  But  the  same  was  prepared  and  de- 
livered by  two  members  of  the  commission  In 
Portland,  nnofflclally,  since  there  was  no  ap- 
plication for  such  compensation  pending  be- 
fore them,  and  it  does  not  impress  us  as 
having  any  more  binding  effect  than  a  pri- 
vate expression  of  opinion  by  a  trial  judge 
upon  the  street  corner.  We  conclude  that 
plaintiff  was  not  engaged  In  the  employment 
of  defendant  at  the  time  he  was  hurt  From 
this  conclusion  we  reach  the  further  infer- 
ence that  defendant  suffered  no  substantial 


wrong  by  reason  of  the  trial  court's  action 

in  striking  out  of  its  first  affirmative  de- 
fense, the  allegations  relating  to  the  Compen- 
sation Act  since,  under  the  evidence,  such 
defense  must  necessarily  fall. 

[(]  We  next  consider  the  effect  of  the  or- 
der of  election  which  resulted  in  striking 
out  defendant's  plea  of  contributory  negli- 
gence. Plaintiff  insists  that  it  is  not  a  plea 
of  contributory  negligence,  because  it  does 
not  admit  any  negligence  upon  the  part  of 
defendant  and  cites  a  number  of  authorities 
supporting  his  position.  However,  this  court 
in  the  case  of  Edlefson  v.  Portland  Ry., 
Light  &  Power  Co.,  69  Or.  25,  136  Pac.  834, 
has  settled  the  question.  In  this  case  Mr. 
Chief  Justice  Moore  says: 

"Though  a  process  of  reasoning  seems  to  sup- 
port the  rule  thus  announced  in  cases  where 
contributory  negligence  is  specially  alleged  as  a 
defense,  it  is  believed  that  where,  as  in  the  case 
at  bar,  the  answer  denies  the  negligence  charged 
in  the  complaint,  and  avers  specially  that  the 
injury  complained  of  was  caused  by  the  care- 
lessness of  the  person  hurt,  without  alleging 
that  such  negligence  was  contributory,  the  spe- 
cial plea  is  not  equivalent  to  a  confession  and 
avoidance.  It  is  possible  that  the  injury  might 
be  sustained  by  a  person  sui  juris  without  any 
negligence  en  the  part  of  the  party  owning  or 
controlling  the  instrumentality  causing  the 
hurt  In  such  cases,  to  hold  that  the  answer 
must  confess  negligence,  so  as  to  avoid  its  con- 
sequences, in  order  to  introduce  evidence  of  the 
carelessness  of  the  person  hbrt,  is  to  place  the 
defendant  at  a  great  disadvantage  before  the 
jury." 

We  conclude,  therefore,  that  defendant 
was  entitled  to  have  the  jury  Instructed  upon 
the  law  of  contributory  negligence,  and  that 
the  trial  court  erred  In  refusing  such  re- 
quested instruction.  For  these  reasons  it 
is  not  necessary  to  consider  the  other  assign- 
ments of  error. 

The  judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded  for  a  new  triaL 


(76  Or.  76) 
SMITH  V.  WALTERS  et  al 
(Supreme  Conrt  of   Oregon.     April  20,  1915.) 

IPFEAL    AMD    EBROB    <S=s>547— QUESTIONS    BX- 

viEWABLB— Bill  of  Excbitions. 

L.  O.  L.  t  171,  as  amended  in  1913  (Laws 
1913,  p.  651),  providing  for  the  certification  of 
the  entire  testimony  as  a  bill  of  exceptions,  ap- 
plies only  to  cases  involving  consideration  of 
motions  for  nonsuit  or  directed  verdict  and 
any  other  question  of  fact  in  an  action  at  law 
will  not  be  considered  without  a  bill  of  excep- 
tions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2427,  2429-2482 ;  Dec  Dig. 
<S=>547.] 

Department  1.  Appeal  from  Circuit  Court, 
Marion  County ;  Percy  B.  Kelly,  Jndge. 

Action  by  F.  P.  Smith  against  Van  Walter? 
and  others.  From  a  judgment  for  plaintiff, 
defendant  W.  S.  Mott  appeals.    Affirmed. 

Carey  F.  Martin,  of  Salem  (Ivan'  G.  Mar- 
tin, of  Salem,  on  the  brief),  for  appellant 
Walter  C.  Winslow,  of  Salem,  for  respond* 

ent 
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BENSON,  J.  The  question  sought  to  be 
presented  here  Is  the  action  of  the  trial  court 
in  admitting  certain  documentary  eridence 
over  the  objection  of  defendant. 

There  is  no  bill  of  exceptions,  and  we  must 
look  to  the  transcript  of  the  testimony  to 
And  what  evidence  is  necessary  to  disclose 
the  admissibility  of  the  paper  referred  to. 
This  court  has  repeatedly  held  that  no  ques- 
tion of  fact  will  or  can  be  investigated  in 
this  court,  in  an  action  at  law,  without  a  bill 
of  exceptions.  It  is  true  that  section  171,  Lk 
O.  li.,  as  amended  in  1913  (Laws  1913,  p.  651), 
provides  for  the  certification  of  the  entire 
testimony  as  a  bill  of  exceptions,  but  that 
provision  has  been  held  to  apply  only  to  such 
cases  as  involve  consideration  of  motions  for 
nonsuit  or  directed  verdict  West  v.  AIcDon- 
ald,  67  Or.  553,  136  Pac.  650;  Abercrombie  v. 
Heckard,  68  Or.  104, 136  Pac.  875. 

While  a  consideration  of  the  case  upon  the 
merits  would  have  brought  us  to  the  same 
final  result,  the  judgment  of  the  trial  court 
must  be  affirmed  for  want  of  a  bill  of  excep- 
tions. 

MOORE,  C.  J.,  and  BURNETT  and  Mc- 
BRIDB,  JJ.,  concur. 


(76  Or.  86) 

STATE  on  Inf.  of  LII/JEQVIST,  Dist  Atty.. 

V.  JOHNSON  et  al. 

(Supreme  Court  of  Oregon.    April  20,  1915.) 

1.  Municipal  Cobpobations  «=>2S  —  Cbea- 

TION, 

The  improper  indasion  of  land  within  a 
proposed  port  will  not  invalidate  the  proceed- 
ings for  mcorporatioD,  where  the  qaantity  is 
so  negligible  that  its  inclusion  could  have  had 
no  appreciable  eSiect  on  the  election,  and  it  does 
not  infringe  on  the  taxable  property  in  any  oth- 
er port. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  52-69;  Dec.  Dig. 
<8>  ■■>23.] 

2.  MUNICIFAI.    COBFOBATIONS    €=>7    —    CBBA- 
TION. 

The  existence  of  a  port  created  to  prevent 
improvements  on  the  river  below  the  corporate 
limits,  does  not  prevent  the  organization  of  a 
port  to  include  lands  excluded  from  such  limits. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g§  11-13;  Dec  Dig. 
«=>7.] 

In  Banc.  Appeal  from  Circuit  Court,  Coos 
County ;   John  S.  Coke,  Judge. 

On  rehearing.  Former  opinion  (144  Pac. 
1148)  sustained. 

L.  A.  Idljeqvist,  of  CoquiUe,  for  appellant 
O.  T.  Treadgold,  of  Bandoa  (Abner  H.  Jones, 
of  Portland,  W.  C.  Chase,  of  CoqulUe,  and 
Geo.  P.  Topping,  F.  J.  Feeney,  F.  J.  Cha^ 
bum,  and  T.  F.  Haggerty,  all  of  Bandon,  on 
the  brief),  for  respondent 

McBRIDE,  J.  [1]  Upon  rehearing  it  is  in- 
sisted that  a  large  scope  of  territory  not 
foimlng  a  part  of  the  watershed  of  the  port 


of  Bandoa  Is  included  within  its  boundaries, 
and  that  its  northern  boundary  include 
lands  forming  part  of  the  watershed  of  Coos 
Bay.  The  maps  presented  are  confessedly  In- 
accurate, and  it  appears  probable  that  a  small 
portion  of  land  upon  the  north  Is  so  Included; 
but  the  quantity  is  so  negligible  compared  with 
the  whole  area  of  the  proposed  port  that  its 
inclusion  could  have  bad  no  appreciable  effect 
on  the  election,  and  does  not  infringe  upon 
the  taxable  property  in  any  other  .port  It 
juay  well  be  that  If  the  owners  of  property  so 
Included  should  refuse  to  pay  taxes  to  the 
port  of  Bandon,  or  themselves  raise  the  ques- 
tion as  to  their  improper  Inclusion  within  the 
port,  the  courts  would  afford  them  relief,  not 
by  declaring  the  whole  proceedings  void,  but 
by  declaring  such  property  to  be  outside  the 
limits  beyond  which  the  port  could  be  legiti- 
mately extended. 

[2]  A  larger  area  of  land  whose  streams 
flow  into  the  (CoquiUe  river  above  the  port  of 
Bandon,  and  empty  into  that  stream  within 
the  territorial  limits  of  the  port  of  Coqnille, 
is  also  included.  The  situation  here  la  pecul- 
iar. Both  ports  are  situated  upon  the  same 
river,  and  the  watershed  of  one  is  in  a  sense 
the  watershed  of  the  other;  that  is,  the 
streams  flowing  through  the  port  of  Ck>qnllle 
empty  into  the  Ck>qullle  river,  upon  the  lower 
waters  of  which  is  situated  the  port  of  Ban- 
don. The  port  of  Coquille,  which  seems  to 
have  had  for  one  of  its  purposes  rather  the 
prevention  of  Improvements  upon  the  lower 
river  than  In  good  faith  improving  it  did  not 
Include,  as  it  might  have  done,  these  lands 
now  Included  In  the  port  of  Bandon ;  and  as 
they  form  part  of  the  watershed  of  both 
ports  they  were  properly  included  in  the  lat- 
ter port.  We  do  not  believe  that  it  was  ever 
the  Intention  of  the  Legislature  to  permit  the 
settlers  upon  an  Insignificant  portion  of  a 
tidal  stream  to  put  a  belt  across  It  at  its 
headwaters,  do  little  or  nothing  themselves, 
and  prevent  other  communities  lower  down 
from  making  extensive  and  bona  fide  im- 
provements. If  the  law  should  be  so  inter- 
preted, a  dozen  men  owning  a  section  of  land 
upon  a  navigable  stream  could  organize  a 
"port"  and  prevent  legitimate  improvement 
of  the  stream  by  large  communities  above  or 
below. 

The  evidence  In  this  case  tends  to  show 
that  the  organizers  of  the  port  of  Ck>qulUe 
never  intended,  and  do  not  now  intend,  to 
make  substantial  improvements  on  the  river 
below  the  boundaries  of  the  port;  that  they 
object  to  having  the  large  communities  below 
annexed  to  them ;  and  we  are  satisfied  they 
are  seeking  to  use  the  power  of  the  state  to 
prevent  the  improvement  of  the  lower  river. 
Since  the  communities  below  the  port  of 
Coquille  cannot  be  annexed  to  that  port  with- 
out its  consent  and  it  is  plain  that  such  cmi- 
sent  will  never  be  given,  their  only  remedy 
was  to  form  a  port  of  their  own,  and  this,  for 
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the  reasons  given  in  onr  former  opinion,  we 
think  they  bad  a  right  to  do,  and  that  the 
port  of  Bandon  Is  a  legally  organized  port 


(T<  Or.  48) 


STATE  T.  BOYSBN. 


(Supreme  Court  of  Oregon.    April  20,  1915.) 

1.  WrrNEssES  ®=>72— Competenct  —  Gband 

JUBOB. 

L.  O.  L.  I  1427,  declares  that  a  grand 
juror  cannot  be  questioned  for  anything  he  may 
say  or  any  vote  he  maf  give  while  acting  as 
such,  except  for  a  perjury  of  which  he  may 
have  been  guilty,  while  section  1431  prohibits 
the  disclosure  of  facts  by  a  grand  juror.  Held 
that,  in  a  criminal  prosecution,  it  was  not  er- 
ror to  permit,  a  grand  juror  to  testify  that  ac- 
cused was  examined  before  the  grand  jury. 

[E^.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  186;   Dec.  Dig.  <S=»72.]" 

2.  Intoxioatino  laQuoKB  «=>45— Offcnbes— 
Statutes— Constitution. 

The  home  rule  amendment  of  1906  to  Const, 
art.  11,  i  2,  whereby  municipalities  were  au- 
thorized to  prepare  their  own  charters  subject 
to  the  Constitution  and  criminal  laws  of  the 
state,  did  not  abrogate  Ia  O.  L.  §  2142,  provid- 
ing that  one  who  sells  liquor  to  a  minor  shall, 
upon  conviction,  forfeit  his  license,  so  as  to  per- 
mit a  city  to  authorize  a  violation  of  that  law. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  47;  Dec.  Dig.  «=345.] 

In  Banc.  Appeal  from  Circuit  Court,  Clack- 
amas County;  J.  U.  Campbell,  Jndge. 

Fritz  Boysen  was  convicted  of  illegally 
selling  liquor  to  a  minor,  and  be  appeals. 
Affirmed. 

George  C.  Brownell,  of  Oregon  City,  and 
John  F.  Logan,  of  Portland,  for  appellant 
OUbert  L.  Hedges,  of  Oregon  City,  for  the 
State. 


EAKIN,  J.  The  defendant  at  the  time 
herein  mentioned,  held  a  license  for  the  sale 
of  intoxicating  liquors  In  Milwaukee,  Clacka- 
mas county.  Or.,  an  Incorporated  city.  He 
was  indicted  for  giving  and  selling  liquor  to 
a  minor  in  violation  of  the  statute.  He  was 
tried  and  convicted  of  the  charge  and  ad- 
judged to  pay  a  fine  of  $150 ;  and  in  default 
thereof  he  was  to  be  confined  in  the  county 
jail  for  the  period  of  75  days  and  his  license 
forfeited. 

[1]  Only  two  errors  are  assigned.  The 
first  was  against  the  state's  being  permitted 
to  call  as  a  witness  the  foreman  of  the  grand 
jury  that  found  the  indictment.  The  only 
evidence  given  by  the  witness  was  to  the  ef- 
fect that  the  prosecuting  witness  was  before 
the  grand  jury,  and  that  the  grand  jury 
brought  in  a  tme  bill  against  the  defend- 
ant; but  this  testimony  included  no  facts 
affecting  the  case.  Defendant's  contention 
Is  that  it  was  an  attempt  to  bolster  up  the 
testimony  of  a  prosecuting  witness,  but  there 
Is  nothing  prejudicial  or  in  violation  of  the 
■tatnte  contained  In  the  evidence  given  by 
the  witness.  The  only  statutory  injunction 
against  the  calling  of  a  grand  juror  as  a 


witness  is  section  1427,  L.  O.  L.,  to  the  effect 
that  he  cannot  be  questioned  for  anything 
he  may  say  or  do  while  acting  as  such,  ex- 
cept for  a  perjury,  eta  No  grand  juror  may 
disclose  any  fact  concerning  such  indictment 
which  is  not  subject  to  public  Inspection. 
Section  1431,  L.  O.  L.  But  It  is  not  plain 
that  the  indictment  was  not  subject  to  pub- 
lic inspection  at  the  time  the  witness  was 
called.  Section  1427  is  for  the  protection  of 
grand  jurors,  and  section  1431  is  for  that  of 
the  court ;  and  there  is  nothing  contained  in 
the  evidence  given  by  the  witness  that  is  In 
violation  of  either  of  these  sections. 

[2]  The  second  assignment  is  that  the 
court  erred  in  attempting  to  forfeit  the  li- 
cense of  the  defendant  In  rendering  judg- 
ment against  the  defendant  the  court  for- 
feited his  license  under  section  2142,  L.  O..L., 
which  provides: 

"If  any  person  shall  sell,  give,  or  cause  to  be 
sold  or  given,  any  intoxicating  liquor  to  any 
minor  in  this  state  •  •  *  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  less 
than  $50  nor  more  than  $300,  *  •  *  and 
shall  also  forfeit  any  license  such  person  may 
have  to  sell  spirituous  or  intoxicating  liquors 
in  less  quantities  than  one  gallon." 

It  Is  not  optional  with  the  city  to  author- 
ize a  violation  of  this  statute.  Tills  was  ex- 
pressly held  In  State  v.  Horton,  21  Or.  83, 
27  Pac.  165.  Defendant  urges  that  the  home 
rule  amendment  of  section  2  of  article  11  of 
the  Constitution  repeals  or  nulllfles  section 
2142;  that  by  this  amendment  the  city  of 
Milwaukee  was  given  exclusive  power  to  li- 
cense the  defendant  to  sell  liquor ;  and  that 
this  is  in  accordance  with  Kalich  v.  Knapp, 
142  Paa  694.  The  power  given  by  that 
amendment  of  the  Constitution  is  limited  by 
the  requirement  that  it  shall  be  subject  to 
the  Constitution  and  criminal  laws  of  the 
state,  even  though  It  reads,  "The  voters  of 
every  city  and  town  are  hereby  granted  ex- 
clusive power  to  license,"  etc.  The  amend- 
ment of  1906  Is  held  to  be  subject  to  the  ex- 
ception in  section  2  of  article  11,  which  con- 
trols in  cities  where  It  is  made  applicable. 
Baxter  v.  State,  49  Or.  353,  88  Pac.  677,  80 
Pac.  369.  In  State  v.  Schlner,  59  Or.  18,  115 
Pac.  1057,  this  very  amendment  of  the  Con- 
stitution was  under  consideration,  and  tlie 
court  held  that  Baxter  v.  State  was  stare  de- 
cisis as  to  tills  question;  and  Kalich  v 
Knapp,  supra,  is  not  to  the  contrary. 

The  Judgment  is  afiirmed. 


(76  Or.  El) 
STATE  T.  CANTON. 
(Supreme  (Jourt  of  Oregon.     April    20,  1915.) 

1.  Witnesses  «=>287— Re-examination— Ex- 
planation OF  Testiiiont. 

It  is  competent  for  the  state  to  explain  a 
transaction  called  out  by  defendant  on  the  cross- 
examination  of  a  witness. 

[Ed.  Note.— For  other  cases,  see  Witaesses, 
Cent  Dig.  §|  930,  1000-1002;  Dec.  Dig.  «=» 
287.) 
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2.  Gbiuinal  Law  «s»780  —  iNgiBOCTioHS  — 
Accomplices— CoRsoBOBATiON. 

A  charge  that  the  evidence,  aside  from  the 
testimony  of  an  accomplice,  must  show  defend- 
ant's connection  with  the  commission  of  the 
crime,  is  correct,  though  it  does  not  include  the 

Srorision  of  L.  O.  L.  {  1540,  that  corroboration 
I  not  sufficient  if  it  merely  show  the  commis- 
don  of  a  crime. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  1869-1863;  Dec.  Dig.  «=> 
780.] 

3.  WiTNKSSKS  «=s>41   —  COKFBTENOT  —  "Un- 

BOUND  Mind." 

A  weak-minded  degenerate  is  not  a  person 
At  "unsound  mind,"  prohibited  from  testifying 
by  L.  O.  L.  f  732,.  and  his  testimony,  admitted 
irithout  objection,  will  not  be  rejected. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  $  99;  Dec.  Dig.  «=>41. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Unsonnd  Mind.] 

Department  1.  Appeal  from  Circuit  Gonrt, 
Jaclcaon  County;   F.  M.  Calkins,  Judge. 

W.  J.  Canton  was  conTicted  of  sodomy, 
and  he .  appeals.    Affirmed. 

B.  F.  Mullcey,  of  Medford  (W.  J.  Canton,  of 
Medford,  on  the  brief),  for  appellant  I.  H. 
Van  Wlnlcle,  Asst  Atty.  Gen.  (E.  E.  KeUy, 
Dlst  Atty.,  of  Medford,  on  the  bilef),  for  the 
State. 

EAKIN,  3.  The  defendant  was  Indicted 
for  the  crime  of  sodomy,  by  osculatioa,  al- 
leged to  have  been  committed  upon  the  per- 
son of  Richard  Coflman,  and,  having  be«i 
convicted  as  charged,  he  appeals. 

Three  grounds  of  misapplication  of  the 
law,  relied  oa  for  reversal,  are  as  follows: 

"I.  The  court  erred  in  permitting  the  witness 
John  Opp  for  the  state  on  redirect  examination, 
over  the  objection  of  appellant,  to  state  that  the 
witness  Richard  Coffman  told  him  and  the  dis- 
trict attorney  the  details  of  the  crime  alleged 
in  the  indictment,  'about  the  same  as  he  (Rich- 
ard Coffman)  stated  here,'  at  a  time  when  the 
appellant  was  not  present 

"II.  The  court  erred  in  instructing  the  jnry 
upon  the  corroboration  required  by  statute  at 
the  testimony  of  an  accomplice. 

"III.  The  court  erred  in.  overruling  defend- 
ant's motion  to  set  aside  the  judgment  and  sen- 
tence, and  to  grant  a  new  trial  of  said  cause." 

[1]  I.  John  W.  Opp,  a  witness  for  the 
state,  on  cross-examination  by  defendant's 
counsel  was  interrogated  and  gave  answers 
as  follows: 

"Q.  So  you  went  with  Mr.  Kelly  (the  district 
attorney)  out  on  Griffin  Creek  to  see  the  boy, 
did  you?  A.  Tes,  sir.  Q.  Now,  then,  the  boy 
was  seen  by  you  too  that  day  and  talked  to. 
Bow  long  did  you  talk  to  the  boy?  A.  Why, 
probably  20  minutes  or  a  half  hour.  Q.  Did 
you  have  any  difficulty  in  getting  it  out  of  the 
boy  what  he  had  seen?  A.  Not  at  alL  Q.  Tell 
a  pretty  consistent  story?  A.  He  did.  Q.  You 
heard  him  testify  a  while  aeo?  A.  I  did.  Q. 
As  consistent  as  that?  A.  No,  much  more  con- 
sistent than  that  Q.  And  you  went  with  Mr. 
Kelly  out  there  for  the  purpose  of  seeing  about 
it?  A.  Wen,  I  went  with  Mr.  Kelly.  He  in- 
sisted upon  me  going." 

On  redirect  examination  by  Mr.  Kelly,  the 
district  attorney,  the  following  occurred: 


"Q.  Mr.  Opp,  yon  were  present  when  the  Coff- 
man boy  was  talking  about  these  details?  A. 
YeA,  sir.  Q.  Did  I,  or  you,  or  any  other  person, 
suggest  to  h!m  whst  occurred  there?  A.  No, 
sir.  Mr.  Mulkey  (defendant's  attorney) :  Ob- 
jected to  as  incompetent.  Irrelevant  and  imma- 
terial. The  0>urt:  He  may  investigate.  Mr. 
Kelly:  Tou  opened  that  up,  and  we  think  we 
have  a  right  to  go  into  it  Mr.  Mulkey:  I 
mean  as  to  what  was  said.  We  object  to  what 
was  said.  The  Court :  There  hasnH  been  any- 
thing offered  with  reference  to  anything  that 
was  said.  He  asked  him  if  he  tried  to  mduce 
him  to  say  anything.  Mr.  Mulkey:  Oh,  I 
thought  he  asked  what  was  said.  Q.  Did  yon 
make  any  suggestion  to  him  as  to  what  hap- 
pened there?  A.  No,  sir.  Q.  IKd  I  make  any 
suggestion  to  him  as  to  what  happened  there? 
A.  No,  sir.  You  did  not  Q.  Who  was  present? 
A.  You  called  in  his  father.  Do  yoa  want  me 
to  state  what—  Q.  Yes.  A.  You'  called  in  his 
father  and  asked  him.  Said  that  there  was  a 
little  matter  you  wished  to  talk  to  him  abont  in 
regard  to  Ills  boy,  and  so  be  called  in  the  boy, 
and  the  boy  hesitated  to  tell  what  had  happened, 
and  his  father  says,  'Go  on  and  tell  the  truth 
about  it ;'  and  the  boy  went  on  and  stated  about 
the  same  as  he  stated  here.  Q.  Was  there  ever 
any  suggestion  made  or  leading  qoeation  pot  to 
him?  A.  Absolutely  non&  Not  a  particle  of 
any  kind." 

No  further  objection  was  made  than  is 
here  given.  It  will  be  seen  that  all  this  tes- 
timony was  in  direct  response  to  what  was 
brought  out  In  cross-examination.  No  error 
was  committed  in  admitting  the  testimony 
complained  of.  Counsel  will  not  be  permit- 
ted to  call  out  part  of  a  transaction  and  then 
allowed  to  object  to  matters  explaining  it 
In  fkict,  it  is  difficult  to  see  how  anything 
that  was  said  by  the  witness  could  have  in- 
jured the  defendant 

[2]  II.  The  court  gave  this  instruction, 
which  was  excepted  to: 

"No#  some  of  the  evidence  here  is  given  by  one 
whom  the  law  terms  an  'accomplice'  (that  ii, 
Richard  Coffman) ;  and  I  will  say  to  yon  that 
the  law  requires  corroborative  proof  (that  is, 
you  could  not  accept  the  evidence  of  Richard 
Coffman  alone  and  find  the  defendant  guilty 
upon  that  evidence,  bat  you  must  be  satisfied 
by  other  evidence  offered  In  the  case,  aside  from 
that  of  Richard  Coffman,  that  will  convince 
your  mind,  beyond  a  reasonable  doubt  that  this 
defendant  was  connected  with  the  commission 
of  the  crime  as  charged).  •  *  •  Now,  there 
is  one  other  instruction  that  I  omitted  to  giva 
you,  and  that  is  in  regard  to  the  evidence  of  an 
accomplice.  The  law  requires  that  the  jury 
should  ^iew  the  evidence  of  an  accomplice  with 
caution.'  That  doesn't  mean  that  you  are  to 
entirely  disregard  It,  but  you  are  to  scrntimze 
it  carefully." 

Section  1540,  H  O.  L.,  is  as  follows: 
"A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice,  unless  he  be  corrobo- 
rated by  such  other  evidence  as  tends  to  connect 
the  defendant  with  the  commission  of  the  crime, 
and  the  corroboration  is  not  sufficient  if  it 
merdy  show  the  commission  of  the  crime,  or 
the  circumstances  of  the  commission." 

The  objection  counsel  makes  to  this  in- 
struction Is  that  it  does  not  include  the  lat- 
ter part  of  the  section  of  the  statute  quot- 
ed— that  "the  corroboration  is  not  sufflclenb 
if  it  merely  show  the  commission  of  the 
crime."    We  think  this  objection  is  not  well 
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taken.  Tbe  Instroctlon  directly  told  the 
Jury: 

"Yon  mnst  be  satisfied  by  other  eridence  of- 
fered in  the  case,  aside  from  that  of  Richard 
Goffman,  that  will  convince  your  mind,  beyond 
a  reaaonaUe  doubt,  that  the  defendant  was  con- 
nected with  the  commission  of  the  crime  as 
charged." 

This  certainly  avoids  the  contention  of 
eonnsel  as  to  tbe  necessity  of  charging  the 
Jury  that  this  corroborative  testimony  is  not 
■ofBcleiit  if  it  merely  shows  the  commission 
of  tbe  crime.  But  tbe  Jury  were  distinctly 
told  that  tbe  evidence  must  sQow  the  defend- 
ant's connection  with  the  commission  of  the 
crime.  We  think  this  Instruction  amply 
states  the  law  and  is  In  full  compliance  wltb 
tbe  adjudicated  cases. 

[S]  III.  The  principal  contention  of  de- 
fendant is  founded  on  bis  moti(»i  for  a. new 
trial.  Interposed  after  sentence  had  been  pro- 
nounced. He  asked  the  court  to  set  aside  the 
verdict  and  to  grant  a  new  trial  for  the  rea<- 
Bon  that  Coffman  was  of  unsound  mind.  To 
support  this  controversy,  tbe  defendant  filed 
bis  own  affidavit  to  the  eSect  that  be  did  not 
know  of  tbls  mental  Impairment  until  after 
the  trial.  The  defendant's  affidavit  Is  ac- 
companied by  the  sworn  statements  of  two 
physicians  to  the  efTect  that  the  witness  Coff- 
man was  of  unsound  mind.  This  question 
was  not  raised  at  all  during  the  triaL  It  ap- 
pears from  tbe  defendant's  own  testimony 
that  he  met  Coffman  on  the  streets,  engaged 
him  to  go  out  and  show  the  location  of  a 
mine,  and  that  the  boy  started  with  bim,  and 
in  making  tbe  Journey  Coffman  states  the  act 
complained  of  occurred.  The  defendant 
beard  tbe  boy  testify  in  tbe  Justice  court  at 
the  preliminary  examination  and  on  the 
trial  in  tbe  circuit  court  After  his  convic- 
tion Canton  asserts  he  was  told  by  a  physi- 
cian that  Coffman  was  of  unsound  mind,  but 
that  the  defendant  did  not  sufficiently  sus- 
pect tbe  boy's  mental  infirmity  so  as  to  make 
him  raise  the  question  at  the  trial.  If  Coff- 
man did  not  give  signs  of  mental  unsound- 
ness in  all  these  proceedings  sufficient  to  put 
the  defendant  on  inquiry  as  to  bis  condition 
of  mind,  he  was  undoubtedly  a  competent 
witness.    Section  731,  L.  O.  L.,  provides  that: 

"AD  persons  without  exception,  except  as 
otherwise  provided  in  this  chapter,  who,  having 
organs  of  sense  can  perceive,  and  perceiving  can 
make  known  their  perceptions  to  otliers,  may 
bt  witnesses." 

Tbe  next  section  provides  that  persons  of 
unsound  mind  are  not  competent  witnesses. 
While  it  la  not  necessary,  in  this  case,  to  con- 
strue these  sections  of  the  statute  strictly, 
we  apprehend  that  a  witness,  who  can  go 
through  the  two  examinations  to  which  Coff- 
man was  subjected,  and  especially  the  one 
as  long  and  severe  as  the  trial  herein,  with- 
out disclosing  unsoundness  of  mind,  is  a 
competent  witness.  That  be  is  weak-minded 
appears  from  a  perusal  of  bis  testimony,  but 
this   intellectual   condition   is   not   the   "on- 


Bonndness  of  mind"  which  la  meant  by  the 
statute.  In  deciding  this  motion,  tbe  learned 
Judge  of  the  court  below  said: 

"The  only  basis  for  granting  a  new  trial  in 
this  case  is  the  statement  in  defendant's  a£S- 
davit  that  he  did  not  know,  at  the  time  of  trial, 
the  mental  condition  of  witness  Coffman.  De- 
fendant has  made  a  part  of  his  motion  all  of  the 
files  and  proceedings  had  upon  the  trial.  It 
appeared  at  tbe  trial  that  witness  Coffman  was 
a  witness  at  the  preliminary  hearing,  and  was 
cross-examined  fuUy  by  defendant  It  also  ap- 
pears from  the  testimony  of  defendant  that  he 
accompanied  the  witness  on  the  day  of  the  al- 
leged offense,  and  at  that  time  the  witness  dis- 
closed his  mental  condition.  The  witness  was 
examined  and  cross-examined  fully  at  the  trial, 
and  it  is  impossible  to  comprehend  how  any  one 
hearing  that  examination  could  be  ignorant  of 
the  witness'  mental  condition.  It  was  also 
stated  at  the  hearing  of  the  motion,  and  not 
denied,  that  defendant  and  his  counsel  discussed 
the  advisability  of  objecting  to  the  witness'  evi- 
dence on  tbe  ground  of  unsoundness,  and  that 
defendant  decided  not  to  raise  the  question.  It 
was  apparent  at  the  trial  that  witness  was  not 
an  Insane  person  but  a  mental  degenerate. 
What  occurred  at  the  time  the  oath  was  admin- 
istered was  sufficient  to  put  defendant  upon  no- 
tice of  the  witness'  mental  limitations.  And 
after  the  close  of  his  testimony  no  motion  to 
strike  was  offered.  It  must  be  presumed  that 
defendant  was  satisfied  to  have  bis  evidence  go 
to  tbe  jury,  and  be  cannot  take  one  course  at 
the  trial,  and,  when  the  results  are  unsatisfac- 
tory, ask  to  take  another  position,  for  a  new 
trial.  I  find  no  error  sufficient  to  warrant  a ' 
new  trial  of  the  case." 

That  this  witness  was  a  degenerate  la  cer- 
tain, else  this  case  would  not  be  here.  But 
he  was  a  competent  witness,  and  his  testimo- 
ny could  not  have  been  rejected  upon  that 
ground.  If  his  statements  made  ui)on  oath 
stood  alone  a  conviction  obtained  on  them 
ought  not  to  stand,  but  he  is  so  strongly  cor-' 
roborated  by  the  testimony  of  John  W.  Opp, 
who  witnessed  so  much  of  the  transaction  as 
to  make  tbe  sworn  declarations  of  Coffman 
almost  a  demonstration.  Mr.  Opp  appears 
to  have  been  a  fair,  intelligent,  and  unbiased 
witness,  and  his  testimony  is  entitled  to  full 
credit  TMb  objection  came -too  late  to  be 
considered,  but  was  so  strenuously  pressed 
by  counsel  for  defendant  titat  we  have  taken 
tbe  pains  to  examine  it,  and  we  find  no 
ground  to  disturb  the  Judgment  of  the  court 
below. 

It  U  therefore  affirmed. 

MOOB£,  CL  J.,  and  BENSON  and  BUR- 
NBTT,  JJ.,  concur. 


(T«  Or.  58) 
PIERCB  ▼.  PARES  et  al. 
(Supreme  Court  of  Oregon.     April  20,  1015.) 

1.   EXECUTOBS    AND    ADUINIBTBATOBS    «=>3   — 

NECBssrrr  or  Administbation  —  Lien  on 

Land— UioBTs  or  Heibs. 

Where  plaintiff's  father  conveyed  land  to 
him  on  the  condition  that  be  should  pay  $600  to 
his  brother  when  the  latter  became  21  years  of 
age,  charging  the  amount  as  a  lien  on  the  land, 
and  authorizing  tbe  lien  to  be  foreclosed  for  fail- 
ure of  payment,  the  fact  that  such  brother  died 
previous  to  attaining  his  majority,  without  let- 
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ters  of  administration  beins  taken  out  on  hia 
estate,  did  not  divest  the  claims  of  his  heirs  to 
the  amount  of  $600  secured  by  the  land. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Oig.  §§  1,  3-14%, 
1782 ;   Dec.  Dig.  <S=>3.] 

2.  LiUITATION    Of  AOTIORS  ^=>4&— Matubitt 

OF  Obligation. 

Where  a  father  conveyed  land  to  his  son, 
charging  it  with  a  lien  to  secure  the  payment 
by  the  grantee  of  $600  to  his  brother,  when  the 
beneficiary  should  reach  his  majority,  and  such 
beneficiary  died  before  he  attained  such  age,  his 
previous  death  could  not  hasten  the  maturity 
of  the  debt  to  initiate  the  period  of  the  statute 
of  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {g  240-253 ;  Dec.  Dig.  «=> 
46.] 

8.  Payment   «=>7S  —  Suiticienot   o»  Evi- 
dence. 

In  an  action  to  reform  a  deed  and  to  de- 
termine whether  plaintiff,  to  whom  his  father 
bad  granted  land  charged  with  the  payment  of 
$600  to  his  brother  when  the  latter  should 
reach  bis  majority,  was  liable  to  the  brother's 
heirs  for  the  amount,  evidence  held  insufficient 
to  show  payment  of  such  amount  to  the  father 
as  such  heir. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §{  220,  222-225,  232-238;  Dec.  Dig. 
«=5>73.] 

l>epartment  2.  Appeal  from  Circuit  Court, 
Coos  County;  John  S.  Coke,  Judge. 

Action  by  Frank  A,  Pierce  against  Bertha 
F.  Parka  and  others.  Judgment  for  plaintlCf, 
and  defendants  appeaL  Modified  and  af- 
firmed. 

Walter  Sinclair,  of  Coqnllle  (J.  O.  Stemm- 
ler,  of  Myrtle  Point,  on  the  brief),  for  appel- 
lants. A.  J.  Sherwood,  of  Coquille  (L.  A. 
LUjeqvlst,  of  Coquille,  on  the  brief),  for  re- 
spondent. 

EAKIN,  J.  Plaintur  seeks  to  reform  the 
deed  from  John  C.  Pierce  and  wife,  which 
they  executed  to  F.  A.  and  Emmet  U  Pierce 
on  the  5th  day  of  March,  1891,  describing  the 
property  conveyed  as  "the  east  half  and  the 
southwest  quarter  of  the  northwest  quarter, 
and  the  northwest  quarter  of  the  southwest 
quarter,  of  section  21,  township  26  south, 
range  11  west,  W.  M.,"  to  read  "the  east  half 
of  the  northwest  quarter,  the  southwest  quar- 
ter of  the  northwest  quarter,  and  the  north- 
west quarter  of  the  southwest  qiiarter,  of 
section  21,  township  26  south,  range  11  west, 
W.  M."  We  find  that  the  deed  describes  the 
property  sought  to  be  designated  by  the  ref- 
ormation, which  Indicates  that  there  was  no 
error  in  the  original  deed;  but,  as  both  the 
plaintiff  and  the  defendants  admit  the  error 
in  the  deed  and  consent  to  the  reformation, 
we  will  make  no  objection  and  grant  the 
change  as  requested. 

[1, 21  The  main  controversy  in  this  case  re- 
lates to  the  requirement  provided  In  the  deed 
that  the  grantees  therein  should  pay  $600  to 
Jesse  Cleveland  Pierce,  a  son  of  the  grantors, 
when  the  said  Jesse  Cleveland  Pierce  should 
have  attained  the  age  of  21  years,  the  said 


to  be  a  Hen  upon  the  premises  conveyed 
until  paid.  The  record  and  evidence  show 
that  Jesse  Cleveland  Pierce  was  bom  on 
the  30th  day  of  June,  1887,  and  died  on  the 
9th  day  of  November,  1893;  that  John  C. 
Pierce  died  on  the  17th  day  of  July,  1903,  and 
Orion  Pierce  died  In  the  month  of  April,  1912. 
The  said  $600  not  having  been  paid  during 
the  lifetime  of  the  said  Jesse  Cleveland 
Pierce,  it  will  be  seen  that  John  O.  Pierce 
was  his  heir  and  inherited  the  said  $600. 
Upon  the  death  of  John  C.  Pierce,  his  wife, 
Orion  Pierce,  was  entitled  to  receive  one-half 
of  his  personal  property.  The  record  fails  to 
show  any  administration  of  the  estate  of 
Jesse  Cleveland  Pierce,  of  the  estate  of  John 
C.  Pierce,  or  of  the  estate  of  Orton  Pierce. 
Failure  to  have  an  administration  of  the  es- 
tate of  Jesse  Cleveland  Pierce  would  not  op- 
erate to  cut  off  the  claim  of  his  heirs  against 
his  estate  for  the  said  $600,  because  it  was 
made  a  lien  upon  the  land  and  authorized  by 
the  deed  to  be  foreclosed  in  a  court  of  com- 
petent jurisdiction;  but  the  defendants 
Should  have  alleged  the  Interest  of  Orton 
Pierce  in  the  personal  estate  of  said  Jolin  C. 
Pierce,  and  that  she  bad  not  received  it  or 
escpended  it  In  her  lifetime.  There  were  six 
children  of  the  grantors,  Bertha  F.  Parks, 
Clara  J.  Houser,  Edna  M.  Duckett,  Eva  M. 
Wood,  Emmet  L.  Pierce,  and  Frank  A.  Pierce, 
who  would  inherit  equally  the  remnant  of  the 
estate  of  John  C.  Pierce.  The  defendants 
Bertha  F.  Parks  and  Clara  J.  Houser,  two  of 
said  children,  set  up  the  lien  of  $600  in  favor 
of  themselves  to  the  exclusion' of  the  other 
heirs,  which  at  least  is  an  irregularity.  The 
defendants  in  a  reply  recite  the  fact  that  tlie 
said  $600  was  wholly  paid  to  John  C.  Pierce 
during  his  lifetime,  being  exi)ended  principal- 
ly for  his  care  during  his  last  Ulness.  The 
only  testimony  in  relation  to  the  payment  of 
that  $600  to  John  C.  Pierce  was  the  testi- 
mony of  Frank  A.  and  Emmet  !>.  Pierce. 
Defendants  also  pleaded  the  statute  of  lim- 
itations, claiming  that  the  debt  was  barred 
thereby  at  the  time  of  the  commencement  of 
this  suit  There  is  no  dispute  in  regard  to 
the  Uen  created  in  favor  of  Jesse  Cleveland 
Pierce  for  the  said  sum  of  $600;  and  the 
only  issue  at  this  time  is  as  to  when  it  ma- 
tured. Jesse  Cleveland  Pierce,  if  he  bad 
lived,  would  have  been  21  years  old  on  the 
30th  of  June,  1908 ;  and  if  the  debt  did  not 
mature  until  the  time  that  he  would  have 
been  21  years  of  age,  it  would  not  be  barred 
hy  such  statute  at  this  time.  If  it  had  ma- 
tured on  the  death  of  Jesse  Cleveland  Pierce 
November  9,  1893,  which  Is  the  contention  of 
plaintiff.  It  would  have  been  barred  6  years 
from  that  date ;  but  the  deed  fixes  a  definite 
time  at  which  it  shall  mature,  that  is,  at  the 
time  Jesse  Cleveland  Pierce  will  be  of  age, 
and  the  fact  that  he  died  previously  to  that 
time  cannot  hasten  the  maturity  of  the  debt. 
[3]  Frank  A.  Pierce,  testifying  as  to  the 
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payments,  says  he  cannot  give  the  exact  dates 
or  the  amounts  of  the  payments;  that  the 
payments  continued  along  until  nearly  the 
date  of  his  father's  death.  He  continues,  "My 
best  recollection  Is  that  the  most  that  I  ever 
paid  my  father  at  one  time  was  $180."  That 
Is  the  only  payment  to  which  he  testifies  defi- 
nitely as  having  been  made.  Emmet  L. 
Pierce  says  that  the  $600  was  not  paid  to  his 
father  all  at  one  time ;  that  he  paid  him  dur- 
ing his  Ulness  more  than  $600,  but  that  he 
did  not  keep  an  exact  account  He  does  not 
give  the  date  or  amount  of  any  definite  pay- 
ment at  any  certain  time;  and  this  is  not 
such  proof  of  payment  as  the  law  requires. 
He  testifies  that  he  thinks  he  paid  him  nearly 
twice  the  amount  of  the  debt,  but  such  proof 
Is  not  sufficient  to  establish  payment. 

Giving  plaintiff  credit  upon  the  $600  for 
the  $1S0  which  he  says  he  paid  at  one  time, 
there  would  sUU  be  $420  due  on  June  23, 1008, 
of  which  defendants  Bertha  F.  Parks  and 
Clara  J.  Houser  would  be  entitled  to  two- 
sixths,  or  $140,  with  interest  from  June  23, 
1908,  at  6  per  cent  per  annum. 

The  Judgment  is  modified,  and  defendants 
awarded  $193.70,  and  a  decree  foreclosing  the 
Uen  created  by  said  deed  In  the  manner  pro- 
vided by  law  and  applying  the  proceeds  of 
the  said  sale  to  the  payment  of  the  said  $103.- 
70.  The  decree  is  afiGlrmed  as  to  the  reforma- 
tion of  the  deed. 

MOORG,  C.  J.,  and  BEAM  and  HARRIS, 
JJ.,  concur. 

(76  Or.  163) 

HARTMAN  et  aL  v.  NATIONAL  COUNCIL 

OF  KNIGHTS  AND  LADIES  OF 

SBCUKITI.t 

(Supreme  Coart  of  Oregon.     April  20,  1016.) 

1.  INSUHANCK  <8=>695  —  Fbatebnai.  Benefit 

INSUKANCB— By-LAWB— -VAUDrrT. 

A  by-law  of  a  fraternal  benefit  Insurance 
•oeiety,  providing  that  the  local  officers  shall  be 
considered  as  agents  of  the  members  in  accept- 
ing and  tranimitting  payments  for  insurance,  is 


mg  ai 
valid. 


[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1836;  Dec.  Dig.  <S=>696.] 

2.  iNsuaANCE  «=>761  —  Fbatbbnal  BBRxm 
Inbubancb— By-Laws— VaIiIditt, 

A  by-law  of  a  fraternal  benefit  society,  pro- 
viding that  a  member,  suspended  for  nonpay- 
ment of  dues,  shall  be  reinstated  only  when  m 
good  health,  and  that  the  payment  of  arrearages 
■hall  be  considered  a  warranty  of  good  health, 
is  valid,  and  a  member  should  be  held  to  a  strict 
compliance  therewith. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  f  1024 ;   Dec  Dig.  «s>761.] 

8.  PwRCiPAi.  AND  Agent  «=>14&— Liabiutt 
TO  Third  Pebsoi<s— Lhotation  or  Agent's 

AUTHOBITT. 

One  who  deals  with  an  agent,  knowing  the 
limitations  on  his  authority,  cannot  hold  the 
principal  for  representations  and  acts  of  the 
agent  in  excess  of  his  authority. 

[EA.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i|  534-652;  Dec.  Dig.  «s> 
148.1 


4.  Insurance  «=»763  —  Fbatebnai.  Bbnbvit 

Insubance— Bt-Laws— Waiveb. 

Where  the  by-laws  of  a  fraternal  benefit 
society  provided  that  a  suspended  m«nber  coiild 
not  be  reinstated,  except  while  in  good  health, 
and  that  the  local  officers  had  no  authority  to 
waive  the  provinlons  of  the  by-laws,  ■  the  ac- 
ceptance by  the  local  officers  of  a  payment  of 
arrearages  of  a  suspended  member,  with  knowl- 
ledge  that  the  member  was  at  that  time  sick, 
does  not  waive  the  provisions  of  the  by-laws 
and  reinstate  the  member. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1926 ;   Dea  Dig.  «=3763.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  Cotinty;   W.  N.  Gatens,  Judge. 

Action  by  May  E.  A.  Hartman  and  anoth- 
er against  the  National  Council  of  the 
Knights  and  Ladies  of  Security.  Judgment 
for  the  plaintiffs,  and  defendant  appeals. 
Reversed  and  remanded,  with  directions  to 
enter  Judgment  for  defendant. 

This  la  an  action  by  the  plaintiffs,  who 
were  children  and  beneficiaries  of  Johanna 
H.  Hartman,  to  recover  upon  a  certificate  of 
membership  Issued  by  the  defendant  corpo 
ration  Insuring  her  life  for  their  benefit  in 
the  sum  of  $1,000.  They  allege  full  perform- 
ance by  the  assured  of  all  things  required  of 
her  by  the  contract  demand  of  the  amoont 
after  the  death  of  their  mother,  and  the  de- 
fendant's refusal  to  pay.  The  certificate  is 
made  part  of  the  complaint,  and  its  execu- 
tion and  delivery  are  admitted.  The  an- 
swer interi)oseB  two  defenses.  The  first  is 
In  substance  that  the  action  was  not  brought 
within  one  year  after  the  rejection  of  the 
daim,  such  shortening  of  the  statute  of  lim- 
itations being  one  of  the  terms  of  the  agree- 
ment The  second  is  to  the  effect  that  the 
insured  failed  to  pay  her  dues  to  the  defend- 
ant, whereby  she  was  automatically  suspend- 
ed, during  which  suspension  she  became  sick 
of  typhoid  fever,  complicated  with  uremia, 
of  which  she  subsequently  died ;  that  by  the 
laws  of  the  defendant,  made  part  of  the  con- 
tract by  the  parties,  her  sickness  made  her 
ineligible  for  reinstatement;  that  although, 
during  her  Illness,  her  arrearages  were  paid 
to  the  defendant,  yet  It  was  without  the 
knowledge  of  the  latter  that  she  was  sick, 
and,  on  discovery  of  the  same  for  the  first 
time  after  her  death,  the  money  so  paid  was 
tendered  to  the  plaintiffs  and  by  them  refus- 
ed. After  many  denials  for  want  of  Informa- 
tion and  belief,  the  reply  in  substance  alleges 
a  waiver  by  the  defendant  of  the  condition 
of  the  policy  mentioned,  basing  It  upon  cer- 
tain alleged  conversations  which  one  of  the 
plaintiffs  had  with  the  financier  of  the  local 
counclL  The  result  of  a  Jury  trial  was  a 
verdict  for  the  plaintiffs,  and  from  the  ensu 
Ing  Judgment  the  defendant  appeals. 

Q.  L.  Matthews,  of  Portland  (Christopher- 
son  &  Matthews,  of  Portland,  on  the  brief), 
for  appellant  A.  Hansen  and  John  Ditch- 
bum,  both  of  Portland  (Hansen  &  McGlnnls, 
of  Portland,  on  the  brief),  for  respondents. 
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BURNETT,  J.  (after  stating  the  facts  as 
aboTe).  Tbe  contention  bere  Is  waged 
around  the  representations  imputed  to  tbe 
flnaQder  of  the  local  council,  and  tbe  motion 
for  a  directed  verdict  at  tbe  close  of  all  the 
testimony.  Many  other  errors  were  assign- 
ed, but  all  depend  upon  tbe  rulings  of  tbe 
court  upon  these  two  questions. 

The  evidence  shows  that  the  defendant  is 
a  mutual  fraternal  organization,  with  rltuoJ, 
secret  work,  and  social  features,  combined 
with  the  element  of  Insurance  of  its  mem- 
bers. It  consists  of  a  national  body,  tbe  de- 
fendant, of  district  conventions,  and  of  local 
organizations.  The  local  concerns  elect  their 
own  officers  by  vote  of  their  members.  They 
also  elect  representatives  to  district  conven- 
tions, and  these  in  turn  elect  delegates  to 
the  national  council,  which  enacts  tbe  laws 
governing  tbe  institution  and  its  member- 
ship. (Certain  conditions  of  tbe  certificate 
upon  which  the  action  is  founded  are  bere 
set  forth: 

"3.  This  certificate  is  issued  ia  consideration 
of  the  warranties  and  agreements  made  by  the 
person  named  in  this  certificate  in  said  mem- 
ber's application  to  become  a  member  of  tliis 
order  and  in  said  member's  medical  examina- 
tion, and  also  in  consideration  of  the  payments 
made  when  initiated  as  a  member,  and  said 
member's  agreement  to  pay  all  assessments  and 
dues  to  become  due  daring  tbe  time  said  member 
shall  remain  a  member  of  this  order.    •    •    * 

"6.  This  certificate  and  contract  is  and  shall 
be  subject  to  forfeiture  for  any  of  the  causes  of 
forfeiture  which  are  now  prescribed  in  tbe  laws 
of  tbe  order,  or  for  any  other  cause  or  causes 
of  forfeiture  which  may  be  hereafter  prescribed 
by  this  order  by  the  amendment  of  said  laws." 

The  laws  of  the  order,  pleaded  and  read  in 
evidence,  and  against  which  there  Is  no  con- 
tradictory evidence,  contained  these  provi- 
sions: 

"Suspensions. 

"Sec.  112.  Members  Suspended  b^  Their  Own 
Act. — ^The  financier  of  each  subordinate  council 
shall  keep  a  book  wherein  all  regular  and  special 
assessments  and  dues  received  from  each  mem- 
ber holding  a  valid  certificate  shall  be  credited. 
Such  entries  shall  be  made  showing  tbe  date 
when  actually  received  by  the  financier.  All 
assessments  for  every  month  shall  become  due 
and  payable  on  the  first  day  of  the  month.  Tbe 
certificate  of  each  member  who  has  not  paid 
such  assessment  or  assessments  and  dues  on  or 
before  the  last  day  of  tbe  month  shall,  by  the 
fact  of  such  nonpayment,  stand  suspended  with- 
out notice,  and  no  act  on  the  part  of  the  coun- 
cil or  any  officer  thereof,  or  of  the  national 
council,  shall  be  required  as  essential  to  such 
suspension,  and  all  rights  under  said  certificate 
shall  be  forfeited.  No  right  under  such  cer- 
tificate shall  be  restored  until  it  has  been  duly 
reinstated  by  the  member  complying  with  the 
laws  of  the  order,  with  reference  to  reinstate- 
ment   •    •    ♦ 

"Reinstatements. 

"Sec.  113.  How  Reinstated. — Each  member 
who  has  been  suspended  for  nonpayment  of  dues 
or  nonpayment  of  an  assessment  or  assessments 
shall  onl^  be  reinstated  in  accordance  with  the 
constitution  and  laws  of  tbe  order. 

"Sec.  114.  How  a  Member  may  be  Reinstated 
within  Sixty  Days. — Any  beneficiary  member 
suspended  by  reason  of  nonpayment  of  an  as- 
sessment or  assessments^  or  dues,  may  within 


sixty  days  from  the  date  of  such  anspension  be 
reinstated  upon  the  following  conditions  and 
none  other,  viz.:  If  not  en^raged  in  any  of  the 
prohibited  occupations  mentioned  in  section  107 
of  these  laws,  he  may  be  reinstated  by  payment, 
within  sixty  days  from  date  of  suspension,  of  all 
arrearages  of  every  kind,  including  assessments 
and  dues,  for  which  he  would  have  been  liable 
had  be  remained  in  good  standing:  Provided, 
however,  that  he  be  in  good  health  at  the  time 
of  making  payment  to  the  financier  with  a  view 
of  reinstatement.  The  payment  of  any  such 
assessments  and  dues  for  reinstatement  shall 
be  a  warranty  by  such  member  that  be  is  in 
good  health  at  tbe  time  of  such  payment.  Pro- 
vided, further,  that .  the  receipt  and  retention 
of  such  assessments  and  dues,  in  case  the  sus- 
pended member  is  not  in  good  health,  or  is  en- 
gaged in  a  prohibited  occupation,  shall  not  have 
the  effect  of  reinstating  said  member  or  of  en- 
titling bim  or  his  beneficiaries  to  any  rights  un- 
der his  benefit  certificate.    •    •    • 

"Sec.  117.'  Suspended  or  Expelled  Member 
Forfeits  All  Rights. — ^Any  member  suspended  or 
expelled  from  the  order  for  any  cause  whatever 
forfeits  all  claims  to  the  beneficiary  fund,  re- 
serve fund,. general  fund  and  ail  other  funds  of 
tbe  order  during  said  suspension  or  expul- 
sion.   *    *    • 

"Sec.  120.  National  Council  Not  Bound  by  an 
Illegal  Receipt — The  national  council  shall  not 
be  bound  by  the  acceptance  of  arrears  of  assess- 
ments and  dues  from  suspended  members  who 
are  not  entitled  to  reinstatement  in  accordance 
with  tbe  laws  of  tbe  order.  The  receiving  of 
such  arrears  and  receipting  therefor  by  an  of- 
ficer of  a  subordinate  council,  the  national  sec- 
retary, or  by  any  other  person,  or  tbe  payment 
by  or  on  behalf  of  any  suspended  member,  of 
arrears  of  assessments  and  dues  with  a  view  to 
reinstatement  except  as  provided  for  in  tbe  laws 
of  tbe  order,  shall  not  be  binding  on  tbe  na- 
tional council.  The  failure  of  any  financier  to 
report  to  the  national  council  as  suspended  any 
suspended  member  of  his  council  shall  not  op- 
erate in  any  case  as  a  waiver  of  the  forfeiture 
occurring  on  account  of  the  suspension.  The 
retention  by  the  financier,  or  by  tbe  order,  of 
assessments  and  dues  paid  by  members  or  for 
them  with  a  view  to  reinstatement  other  thaa 
as  provided  in  tbe  laws  of  the  order,  either  be- 
fore or  after  death,  shall  not  constitute  a  waiv- 
er of  any  provisions  of  these  laws  until  a  de- 
mand has  been  duly  made  for  their  return  by 
such  member,  or  his  beneficiary,  or  legal  repre- 
sentative. 

"Sec.  120  (a)  National  Council  Not  Bound  by 
Knowledge  of  or  Notice  of  Officers  or  Members 
of  Local  Councils. — No  officer  of  this  society  nor 
any  local  council  officer,  or  member  thereof,  is 
authorized  or  permitted  to  waive  any  provisions 
of  the  by-laws  of  this  society,  which  relate  to 
the  contract  between  tbe  member  and  tbe  so- 
ciety whether  the  same  be  now  in  force  or 
hereafter  enacted.  Neither  shall  any  knowledge 
or  information  obtained  by  or  notice  to  any 
subordinate  council  or  officer  or  member  thereof, 
or  by  or  to  any  other  person,  be  held  or  con- 
strued to  be  the  knowledge  or  nodce  to  tbe  na- 
tional council  or  the  officers  thereof,  nntil  after 
said  information  or  notice  be  given  in  writing 
to  the  national  secretary  of  the  order." 

It  appears  without  dispute  that  the  de- 
cedent did  not  pay  her  assessments  for  the 
months  of  May  and  June,  1912,  daring  those 
months,  and  that  they  were  not  paid  for  her 
until  July  12th  of  tliat  year,  at  which  last 
date  she  bad  been  sick  and  in  the  hospital 
for  several  days,  aflUcted  as  before  stated. 
The  payments  were  made  by  her  daughter, 
one  of  the  plalntifts,  who  testifies  that  she 
told  tbe  local  financier  that  her  mother,  tha 
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Insured,  was  sick,  and  tbat  he,  having  the 
knowledge  thus  imparted,  accepted  the  ar- 
rearages which  she  paid.  There  ia  no  testi- 
mony whatever  tending  to  show  that  infor- 
mation of  the  sickness  of  the  Insured  was  in 
any  way  communlcaited  to  tlie  principal  of- 
ficers of  the  defendant  She  never  recovered 
from  her  Illness,  but  died  at  the  hospital  Au- 
gust 2,  1912.  Proofs  of  her  death  were  for- 
warded to  the  defendant  at  Topeka,  Kan., 
and  seasonably  thereafter  its  Executive  com- 
mittee, in  whom  the  laws  of  the  order  rested 
the  authority  during  the  recess  of  the  grand 
council  to  approve  or  reject  such  claims,  ad- 
dressed to  the  plaintiffs  tliis  letter,  nnder 
date  of  October  11,  1912: 

"The  claim  made  on  account  of  the  death  of 
your  mother  was  considered  by  our  executive 
committee  at  its  session  yesterday  and  unani- 
mously rejected.  The  proof  shows  that  your 
mother  did  not  pay  May  or  June,  1912,  assess- 
ments and  dues  within  the  month,  but  that  on 
July  12th  there  was  paid  for  her  the  three 
months,  May,  June,  and  July,  at  which  time 
she  was  ill  with  typhoid  fever  and  uremia,  and 
nnder  our  law  coula  not  reinstate,  and  the  pay- 
ment to  the  financier,  she  not  being  in  good 
health,  did  not  reinstate  her.  This  information 
did  not  come  to  our  attention  until  the  proof 
was  in.  Under  the  circumstances,  she  was  not 
a  member  of  the  society  at  the  time  of  her 
death,  and  therefore  there  was  no  liability  on 
account  of  the  certificate.  The  assessments  paid 
since  she  was  not  entitled  to  reinstate  will  be 
handed  yon  by  our  deputy,  Brother  W.  E.  Cum- 
mings,  who  is  acting  in  this  matter  at  our  in- 
stance and  request." 

Signed  by  the  National  Secretary. 

The  evidence  also  shows  that  the  amount 
mentioned  was  tendered  to  each  of  the  plain- 
tiffs, and  was  by  both  of  them  refused,  prior 
to  the  commencement  of  the  action.  Anoth- 
er section  of  the  laws  of  the  order  reads 
thus: 

"Sec.  169.  Council  is  Member's  Agent.— A 
subordinate  council  and  its  oflScers  are  the 
agents  of  its  members  in  making  application 
for  membership,  admission  of  members,  the  re- 
instatement of  members,  the  collection  and 
transmission  of  all  assessments  to  the  national 
council,  the  serving  of  all  notices  upon  its  mem- 
bers whether  such  notices  are  required  by  the 
laws  of  the  order,  or  whether  they  have  been 
adopted  by  castom  of  the  subordinate  council  or 
it*  officers.  The  national  council  shall  not  be 
liable  for  any  negligence  in  any  of  these  mat- 
ters, nor  be  bound  by  any  irregularity,  neglect 
or  illegal  action  by  a  subordinate  council  or  by 
any  of  its  officers." 

[1]  The  facts  indicated  by  the  excerpts 
from  the  testimony  here  given  are  undisput- 
ed. The  auestion  is:  What  Is  the  legal  con- 
clusion to  be  drawn  from  those  uncontrovert- 
ed  facts?  Some  courts  have  gone  so  far  as 
to  say  that,  notwithstanding  the  laws  of  the 
order  and  the  stipulations  of  the  parties  to 
be  bound  by  them,  yet  the  local  officers  are 
the  agents  of  the  chief  organization  of  the 
order,  and  not  of  tlie  members  or  the  local 
council.  Sndt  is  the  rule  laid  down  in  such 
cases  as  Dromgold  v.  Royal  Neighbors,  201 
111.  60,  103  N.  E.  584,  and  Dougherty  v.  For- 
esters, 125  Minn.  142,  145  N.  W.  813,  and 
other  precedents  which  might  be  noticed. 
Tbe'gTMt  weii^t  of  authority,  however,  is 


to  the  effect  tliat  it  is  competent  for  parties 
to  enter  ifato  a  contract  such  as  Is  here  set 
out  and  embodied  in  the  certificate  and  laws 
of  the  order.  There  Is  nothing  contrary  to 
pnblic  policy  or  In  violation  of  any  public 
law  In  making  such  a  stipulation.  There  is 
good' reason  for  making  the  officer  of  the  lo- 
cal council  the  agent  of  the  member,  for  that 
official  is  elected  by  the  vote  of  tlte  members, 
and,  being  so  chosen,  it  is  competent  for  the 
parties  to  stipulate  against  a  possible  favor- 
itism to  be  shown  by  the  officer  to  the  person 
who  elects  blm  as  against  the  general  mem- 
bership of  the  order. 

[2]  It  is  also  sound  policy  to  hold  a  mem- 
ber to  strict  compliance  with  the  laws  of  the 
order  respecting  the  payment  of  dues  and 
the  regulation  requiring  the  aK>llcant  for 
reinstatement  to  be  at  the  time  In  good 
health.  The  Insurance  in  these  fraternal  in- 
stitutions is  temporary  in  its  character,  and 
its  stability  depends  upon  exact  observance 
of  the  rules  for  payment.  The  contract  is 
not  purely  between  the  individual  member 
and  the  corporate  organization.  It  Is  in 
spirit  and  in  truth  a  covenant,  not  only 
with  the  central  body,  but  with  every  other 
individual  participating  in  the  benefits  af- 
forded by  the  project,  for  the  concern  is  mu- 
tual, and  the  co-operation  of  every  member 
is  essential  to  its  success  as  an  Insurance 
society.  The  assured  cannot  take  chances 
and  make  default  during  good  health,  and 
afterwards,  when  death  threatens,  come  for- 
ward with  the  arrearages  and  claim  the  in- 
surance. None  the  less,  under  such  circum- 
stances, can  the  beneficiary  at  the  eleventh 
hour  take  up  a  project  which  the  assured 
has  abandoned  and  expect  to  profit  thereby. 
The  situation  is  analogous  to  the  one  con- 
demned by  Mr.  Justice  Eakin  in  Matthews 
V.  Travelers'  Ins.  Co.,  144  Pac.  86,  where  the 
plaintlfi;,  holding  an  accident  insurance  pol- 
icy, allowed  the  same  to  lapse,  and,  after 
having  lost  an  eye,  sent  his  overdue  premium 
to  the  company  without  informing  it  of  his 
misfortune.  A  recovery  on  the  policy  was 
denied.  In  Lathrop  v.  Modem  Woodmen  of 
America,  56  Or.  440,  106-  Pac.  328,  109  Pac. 
81,  it  was  held  by  this  court  that: 

The  "by-laws  of  a  beneficial  association,  ex- 
pressly providing  that  no  local  camp  or  any 
officer  thereof  shall  waive  any  provisions  of 
sucb  by-laws,  are  binding,  and  render  an  at- 
tempted waiver  illegal ;"  and  "where  the  by- 
laws of  a  beneficial  association  provided  that  the 
certificate  should  not  be  effective  until  delivered 
to  the  applicant  while  in  good  health,  and  his 
adoption  into  the  order,  and  his  payment  of 
dues  and  assessments,  the  failure  of  an  appU-. 
cant  to  pay,  while  in  good  health  and  before  the 
accident,  the  dues  and  assessments,  defeated  a 
recovery  on  the  certificate,  and  a  payment  after 
the  accident  to  the  local  clerk  was  not  binding 
on  the  association,  in  the  absence  of  a  showing 
that  it  had  knowledge  thereof  and  acquiesced 
therein." 

It  may  be  noted  that  at  a  subsequent  trial 
of  this  case  a  recovery  was  had,  which  was 
sustained  in  the  opinion  of  Mr.  Justice  Mc- 
Brlde,  reported  in  63  Or.  103,  126  Ftta  1002. 
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but  upon  the  fact,  developed  In  the  second 
trial,  that  the  member  had  never  been  in  de- 
fault, and  the  doctrine  that,  the  right  to  the 
policy  having  been  established,  placing  it  in 
the  hands  of  any  one  for  delivery,  the  actual 
passing  from  hand  to  hand  only  remaining 
to  be  accomplished,  was  tantamount  to  deliv- 
ery as  against  the  defendant.  The  princi- 
ples announced  in  the  first  opinion  were  not 
disturbed  by  the  later  decision. 

Again,  in  Squires  v.  Modem  Brotherhood, 
68  Or.  336,  135  Pac.  774,  the  court,  speaking 
by  Mr.  Justice  Ramsey,  said: 

"But,  if  the  defendant  did  not  know  or  have 
notice  that  the  defendant's  health  was  not  good 
when  said  reinstatements  occurred,  and  reinstat- 
ed her  with  the  understanding  that  her  health 
was  good,  such  reinstatements  were  invalid,  and 
not  binding  on  the  defendant,  if  her  health  was 
in  fact  not  good  at  the  time  of  such  reinstate- 
ments." 

[3]  It  is  elementary  that,  if  one  dealing 
with  an  agent  has  knowledge  of  limitations 
on  his  authority,  the  representations  or  acts 
of  the  latter  contrary  to  his  instructions 
will  not  be  binding  upon  the  principal,  unless 
with  knowledge  of  all  the  facts  the  principal 
either  waives  the  disobedience  of  the  agent 
or  adopts  his  acts.  In  the  exhaustive  opin- 
ion of  Mr.  Justice  Shiras  of  the  United 
States  Supreme  Court  in  Northern  Assur- 
ance Co.  V.  Grand  View  Building  Associa- 
tion, 183  D.  S.  308,  22  Sup.  Ct  133,  46  L.  Ed. 
213,  the  subject  of  agency  for  an  Insurance 
company  was  carefully  considered.  The 
claim  there  was  that  the  condition  against 
other  Insurance  bad  been  violated  by  the  in- 
sured. It  was  shown  that  knowledge  of  the 
outstanding  insurance  was  brought  home  to 
the  agent  of  the  company;  but  it  was  part 
of  the  policy  in  question  that: 

"No  officer,  agent  or  other  representative  of 
this  company  shall  have  power  to  waive  any 
provision  or  condition  of  this  policy  except  such 
as  by  the  terms  of  this  policy  may  be  the  sub- 
ject of  agreement  indorsed  herein  or  added 
thereto,  and  as  to  such  provisions  and  condi- 
tions no  officer,  agent  or  representative  shall 
have  such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  nnless  such 
waiver,  if  any,  shall  be  written  upon  or  at- 
tached hereto,  nor  shall  any  privilege  or  permis- 
sion affecting  the  insurance  under  this  policy 
exist  or  be  claimed  by  the  insured  unless  go 
written  or  attached." 

The  opinion  goes  on  to  state  that: 
"The  plaintiff's  case  stands  solely  on  the  prop- 
osition that  because  it  is  alleged,  and  the  Jury 
have  found,  that  the  agent  had  notice  or  knowl- 
edge of  the  existence  of  insurance  existing  in 
another  company  at  the  time  the  policy  in  suit 
was  executed  and  accepted,  and  received  the 
premium  called  for  in  the  contract,  thereby  the 
insurance  company  is  estopped  from  availing 
itself  of  the  protection  of  the  conditions  con- 
tained in  the  policy.  In  other  words,  the  con- 
tention is  that  an  agent,  with  no  authority  to 
dispense  with  or  alter  the  conditions  of  the 
policy,  could  confer  such  power  upon  himself 
by  disregarding  the  limitations  expressed  in  the 
contract ;  those  limitations  being  according  to 
all  the  authorities  presumably  known  to  be  in- 
sured. It  was  not  shown  that  the  company, 
when  it  received  the  premium,  knew  of  the  out- 
standing insurance,  nor  that,  when  made  aware 
of  such  insurance,  it  elected  to  ratify  the  act 


of  its  agent  in  accepting  th»  preminm.  •  *  • 
So  that  there  is  not  ue  tdightest  ground  for 
claiming  that  the  insurajtce  company,  with 
knowledge  of  the  facts,  either  accepted  or  re- 
tained the  premium.  The  plaintiff's  case,  at 
its  best,  is  based  on  the  alleged  fact  that  the 
agent  had  been  informed,  at  the  time  he  delivered 
the  policy  and  received  the  premium,  that  there 
was  other  insurance.  The  only  way  to  avoid  the 
defense,  and  escape  from  the  operation  of  the 
condition,  is  to  bold  that  it  is  not  competent  for 
fire  insurance  companies  to  protect  themselves 
by  conditions  of  the  kind  contained  in  this 
policy.  So  to  hold  would,  as  we  have  seen,  en- 
tirely subvert  well-settled  principles  declared  in 
the  leading  English  and  American  cases,  and 
particularly  in  those  of  tiiis  court." 

It  was  lavTfully  competent  for  the  defend- 
ant to  forbid  the  local  officer  to  waive  the 
conditions  mentioned,  for  section  20  of  the 
act  of  the  legislative  assembly  of  date  Feb- 
ruary 23,  1911  (Laws  19U,  p.  363),  "for  the 
regulation  and  control  of  fraternal  benefit 
societies,"  reads  thus: 

"Waiver  of  the  Provisions  of  the  Laws. — ^The 
constitution  and  laws  of  the  society  may  provide 
that  no  subordinate  body,  nor  any  of  its  sub- 
ordinate officers  or  members  shall  have  the  powr 
er  or  authority  to  waive  any  of  the  provisions 
of  the  laws  and  constitution  of  the  society,  and 
the  same  shall  be  binding  on  the  socie^  and 
each  and  every  member  thereof  and  on  all 
beaeficiories  of  members." 

[4]  In  this  case  there  ia  no  evidence,  as 
stated,  to  show  that  the  local  officer,  who  ac- 
cepted the  arrearages,  or  any  one,  ever  com- 
municated to  the  principal  officers  of  the 
defendant  anything  concerning  the  sickness 
of  the  assured.  On  the  contrary,  the  only 
evidence  on  that  subject  is  to  the  effect  that 
the  first  knowledge  they  had  of  it  was  de- 
rived from  the  proofs  of  death,  based  upon 
which  they  immediately  rejected  the  <daim 
and  offered  to  repay  the  arrearages  which 
had  been  advanced.  Moreover,  controlled 
as  she  was  by  the  terms  of  her  certificate 
and  the  laws  of  the  order,  which  are  made 
a  part  thereof,  and  to  which  she  was  subject, 
having  had  her  part  in  the  enactment  of  the 
same  through  her  representatives,  the  assured 
was  hound  to  take  notice  of  the  limitations 
upon  the  authority,  of  the  local  officer,  al- 
though for  some  purposes  he  might  be  held 
to  be  the  agent  of  the  defendant  The  bene- 
ficiaries can  take  nothing  by  reason  of  the 
agent's  violation  of  his  instructlonB.  The 
following  precedents  are  illustrative  of  the 
conclusion  here  set  down:  Woodmen  v.  Jack- 
son, 80  Ai;k.  419,  97  S.  W.  673;  Supreme  Com- 
mandery  v.  Bernard,  26  App.  I>.  G.  169,  6 
Ann.  Cas.  694;  Sheridan  t.  M.  W.  A.,  44 
Wash.  230,  87  Pat  127,  7  L.  R.  A.  (N.  S.)  973, 
120  Am.  St  Rep.  987;  Hay  v.  People's  Mnt 
Ben.  Ass'n,  143  N.  C.  256.  55  S.  E.  623 ;  GIT- 
ford  V.  Workman's  Benefit  Ass'n,  105  Me.  17, 
72  Att  680,  17  Ann.  Cas.  1173;  Showalter  v. 
M.  W.  A.,  156  Mich.  390,  120  N.  W.  994;  G. 
Lodge  A.  O.  U.  W.  V.  Taylor,  44  Cola  373,  99 
Pac.  570:  Blxler  v,  M.  W.  A.,  112  Va.  678, 
72  S.  EL  704,  38  U  R.  A.  (N.  8.)  671 ;  Royal 
Highlanders  v.  ScoviU,  66  Neb.  21S,  92  N.  W. 
206,  4  Ll  B.  A.  (N.  S.)  421;  Modern  Woodmen 
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T.  Tevls,  S4  O.  a  A.  298, 117  Fed.  869;  Clair 
T.  Supreme  Council,  172  Mo.  App.  709,  15S  S. 
W.  892;  Jones  t.  Modern  Brotherhood,  153 
Wis.  223, 140  N.  W.  1069 ;  Knode  t.  M.  W.  A., 
171  Mo.  App.  377,  157  S.  W.  818;  Connner' 
dal  Travelers  v.  Toung,  212  Fed.  132,  128  O. 
C.  A.  64a 

The  only  conclusion  to  be  drawn  fronj  the 
nncontradlcted  testimony  was  that  at  the 
time  the  arrearages  were  paid  the  assured 
was  not  eligible  for  reinstatement;  that  the 
payments  made  for  her  amounted  under  the 
laws  of  the  order  to  a  warranty  that  she 
was  then  in  good  health;  that,  although  the 
local  official  may  have  known  that  this  was 
not  true,  yet  there  is  nothing  to  show  that 
the  controlling  officers  of  the  defendant  knew 
anything  about  the  state  of  her  health ;  and 
that  promptly  upon  the  same  being  brought 
to  their  attention  they  repudiated  her  claim, 
as  of  right  they  could,  and  offered  to  return 
to  her  benefldaries  the  amount  paid  for  her. 
The  deduction  wlilch  the  law  makes  in  such  a 
case  is  favorable  to  the  defendant,  and  a 
Terdlct  should  have  been  directed  according- 
ly. 

It  ts  not  necessary  to  consider  the  other 
defense  depending  upon  the  agreed  limitation 
of  the  time  within  wtiich  an  action  should  be 
Instltated. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  Judgment  for  the  defendant 

HOORB,  C.  J.,  and  McBBIDB  and  BEN- 
SON, JJ.,  concur. 


(7<  Or.  «o^ 
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(Sapreme  Conrt  of  Oregon.    April  20, 191B.) 

1.  Wills  «s>614— Bscatks  — Intebbst  De- 
vised. 

Where  a  testator,  after  devising  property 
in  fee,  added  a  codicil,  declaring  that  the  devise 
■bould  be  for  the  sole  and  separate  use  of  the 
devisee,  and  that  in  case  of  his  death  withoat 
lawful  issue,  to  others,  the  devisee  took  a  life 
estate  with  remainder  over. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  Si  1393-1416;   Dec  Dig.  «=>614.] 

2.  Wills  ^»634— Gontinoent  Reicaindebs— 
Wbat  abb. 

Where  a  testator  devised  property  to  one 
for  life,  remainder  to  bis  issue,  and  in  case  of 
his  death  without  issue  remainders  over,  the  is- 
sue of  the  devisee  have  a  contingent  remainder, 
because  the  fee  could  only  vest  in  them  if  they 
survived  him. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1488-1510;   Dec.  Dig.  «=»634.] 

3.  Remainders  «=>14— Oontinobrt  Rbuain- 
oebs— convetamces. 

One  having  a  contingent  remainder  may 
convey  it 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  i  10;    Dec.  Dig.  <»=9l4.] 


4.  Wills   «=>634  —  Constrtjctiow  —  Contin- 
gent REVAINDEBS  ANb  E^XECUTOBT  DBVISES. 

A  future  estate  will  be  construed  as  a  con- 
tingent remainder  rather  than  an  executory  de- 
vise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1488-1510;   Dec.  Dig.  *=»634.) 

5.  Remaindebs  «=>6  — Contingent  Remain- 
ders—Defeat. 

Where  a  testator  devised  land  to  his  son  for 
life,  remainder  to  the  son's  issue,  with  contin- 
gent remainders  over,  and  the  issue  of  the  son, 
who  were  living,  as  well  as  other  contingent  re- 
maindermen, conveyed  their  interest  to  the  dev- 
isee, the  devisee  acquired  the  estate  In  fee,  con- 
tingent remainders  to  unborn  persons  being  de- 
feated because  the  life  estate  upon  which  they 
were  based  was  destroyed. 

[Ed.  Note.— For  other  cases,  see  Remaindeia, 
Cent  Dig.  $  5;  Dee.  Dig.  «=96.] 

• 

In  Banc.  Appeal  from  Circuit  Court, 
Multnomah  County;  George  N.  Davis,  Judge. 

Action  by  Green  C.  Love  against  Edwin 
Llndstedt  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

This  is  a  suit  to  compel  specific  perform- 
ance of  a  contract  to  purchase  land.  The 
complaint  alleges.  In  substance,  that  in  Oc- 
tober, 1914,  plaintiff  and  defendant  entered 
into  a  contract,  whereby  plaintiff  agreed  to 
sell,  and  defendant  to  purchase,  lots  7  and 
16,  in  block  6,  in  Green  C.  Love's  addition  to 
tbe  city  of  Portland,  for  the  sum  of  $1,650, 
to  be  paid  November  7,  1014,  upon  the  pay- 
ment of  which  plaintiff  was  to  execute  to  de- 
fendant a  deed  to  tbe  premises;  that  plain- 
tiff has  at  all  times  been  ready,  able,  and 
willing  to  execute  said  deed,  but  that  de- 
fendant refuses  to  accept  it  and  to  pay  the 
purchase  price,  alleging  as  his  sole  reason 
therefor  that  plaintiff  has  not  a  marketable 
title  tn  fee  simple  to  said  property.  The  com- 
plaint then  sets  forth  at  length  plaiutifTs 
chain  of  title,  from  which  it  appears  that  the 
land  in  question  is  a  portion  of  a  tract  orig- 
inally patented  by  the  United  States  to  Lewis 
Love,  who  in  1903  died  seised  of  tbe  prop- 
erty, bequeathing  it  by  a  will  and  codicil,  the 
material  parts  of  which  wUi  are  substantial- 
ly as  follows: 

"It  is  my  purpose  to  will  at  this  time,  all  of 
my  property,  personal,  real,  and  mixed,  to  my 
legal  heirs  in  tbe  same  proportion  as  tbe  law 
would  convey  the  same  to  them  in  the  absence 
of  any  will  by  me,  reserving  only  tbe  burial 
place  where  my  wife  is  now  buried  and  a  strip 
of  land  two  feet  in  width  adjacent  thereto  on 
the  west  north  and  east  of  said  burial  spot; 
and  I  hereby  set  aside  said  bnrial  place  and 
said  two  feet  of  land  adjacent  thereto  forever 
as  a  resting  place  or  burial  spot  for  my  wife 
and  myself;  said  burial  place  joins  Columbia 
Cemetery  on  the  northwest  corner,  which  said 
cemetery  is  in  section  10,  township  1  north  of 
range  1  east  Willamette  Meridian.  My  will  is 
and  I  direct  that  my  estate  shall  be  divided  into 
six  shares  of  equal  value  to  be  disposed  of  In 
the  following  manner,  viz.:  First:  Devises  to 
his  son,  Fred.  D.  Love,  one  of  said  shares. 
Second.  Devises  to  his  son.  Green  C.  Love,  one 
of  said  shares.  Third:  Devises  te>  bis  son, 
Lewis  P.  Love,  one  of  said  shares.  Fourth:  De- 
vises to  ills  grandson,  Wm.  King,  a  son  of  my 
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deceased  daughter,  Halinda  J.  Sbepard,  one 
third  of  one  of  said  shares.  Fifth:  I>evise8  to 
his  granddaughter,  Matilda  Sbepard,  wife  of 
James  Shepard,  and  a  daughter  of  his  deceased 
daughter,  Malinda  J.  Shepard,  one  third  of 
one  of  said  shares.  Sixth:  Devises  to  his  great- 
granddaughter.  Hazel  King,  who  is  a  minor 
child  and  a  daughter  of  Albion  King,  deceased, 
who  was  a  son  of  my  deceased  daughter,  Ma- 
linda J.  Shepard,  one  third  part  of  one  of  said 
shares.  Seventh:  Devises  to  his  daughter,  Mary 
C.  Stafford,  one  of  said  shares.  Devises  one 
of  said  shares  to  the  children  of  his  deceased 
son,  Wm.  Love,  to  be  divided  among  them  as 
follows:  L.  W.  Love.  %:  Jno.  A.  Love,  %; 
Ulysses  G.  Love,  % ;  Chas.  W.  Love,  % ; 
Frank  P.  Love,  %.  It  is  my  will  and  purpose 
that  my  estate  shall  be  kept  intact  and  not  dis- 
tributed to  my  devisees  until  January  1,  1907. 
I  direct  that  my  executors  shall  proceed  to  admin- 
ister upon  my  estate  at  once  after  my  demise,  and 
having,  in  due  time  closed  up  my  estate  as  execu- 
tors that  then  my  estate  shall  pass  to  them  as 
trustees  to  be  held  in  trust  for  my  said  devisees 
till  January  1,  1907,  and  managed  by  them  as 
such  trustees  till  the  time  of  final  distribution. 
I  direct  that  my  trustees,  T.  T.  Struble,  Fbilo 
Holhrook,  and  H.  C.  Breeden,  from  time  to  time 
aa  the  receipts  of  my  estate  may  exceed  the  ex- 
penditures, such  portion  thereof  as  in  the  judg- 
ment of  mj^  said  trustees  can  safely  be  distribut- 
ed, and  paid  to  the  devisees  pro  rata,  not  often- 
er  than  two  times  in  each  twelve  months.  I 
direct  that  my  trustees  make  final  distribution 
of  my  estate  on  January  1,  1907,  or  as  soon 
thereafter  as  practicable  and  if  my  devisees  can 
agree  said  distribution  can  be  a  division  of  the 
property  by  such  agreement,  but  if  they  cannot 
so  agree,  then  my  trustees  shall  make  a  di- 
vision or  the  property  according  to  the  shares 
and  parts  of  shares  in  my  estate  and  my  dev- 
isees can  cast  lots  for  their  several  interests. 
Directs  that  in  case  any  executor  fails  to  serve, 
the  remaining  ones  or  one  shall  have  full 
power." 

The  codicil  is  as  follows: 
"No.  1.  I,  Lewis  Love,  of  Portland,  Oregon, 
do  make  this  codicil  to  my  wilL     I  hereby  ex- 

Jressly  confirm  my  last  will,  dated  January  5, 
899,  excepting  in  so  far  as  the  disposition  of 
mv  property  is  changed  by  this  codicil.  First: 
I  hereby  will,  decree,  and  declare  that  the  devise 
or  legacy  to  my  daughter,  Mary  C.  Stafford,  in 
my  said  will,  shall  be  for  her  sole  and  separate 
use,  independent  of  her  husband  at  all  times, 
and  that  at  her  death  the  said  devise  or  legacy 
to  her  shall  go  to  her  children,  share  and  share 
alike.  Second:  I  hereby  will,  decree,  and  de- 
clare that  the  said  devise  or  legacy,  in  my  said 
will,  to  my  son,  Fred  D.  Love,  shall  be  for  his 
sole  and  separate  use,  independent  of  his  wife, 
at  all  times,  and  that  at  his  death  the  said  de- 
vise or  legacy  shall  go  to  his  children  share  and 
■hare  alike.  Third:  I  herehy  will,  decree,  and 
declare  that  the  devise  or  legacy,  in  my  said 
will,  to  my  son.  Green  C.  Love,  shall  be  for  his 
sole  and  separate  use,  independent  of  his  wife, 
at  all  times,  and  that  in  case  of  his  death  with- 
out lawful  issue,  bom  alive,  and  living  at  the 
time  of  bis  death,  then  the  said  devise  or  legacy 
to  him,  shall  belong  and  go  to  the  remaining 
devisees  of  my  said  will  in  proportion  as  they 
hold  of  the  shares  or  parts  of  my  said  will. 
Lastly:  I  declare  that  this  is  a  codicil  to  my 
will  and  that  this  is  the  only  codicil  I  have 
made,  and  I  hereby  declare  my  said  will  of  date 
January  5,  1809,  to  be  my  last  will  and  testa- 
ment, and  also  hereby  reaffirm  the  same  in  every 
particular  except  as  modified  by  this  codicil, 
which  codicil  is  to  be  attached  to  the  said  will." 

The  said  trustees  named  in  the  will  duly 
divided  the  property  of  Lewis  Love  among 
the  varioas  persona  mentioned  therein,  in 
accordance  with  the  provisions  thereof;  and 


the  respectlTe  shares  so  allotted  to  the  sev- 
eral parties  were  duly  accepted  by  them  as 
being  a  proper  and  lawful  division  of  said 
estate  in  conformity  with  the  provhsions  of 
the  said  wilL  Thereafter  the  said  trustees 
commenced  an  action  In  the  circuit  court  of 
the  state  of  Oregon,  for  the  county  of  Mult- 
nomah, for  the  purpose  of  having  the  divi- 
sion and  allotment  of  said  estate  confirmed 
by  the  decree  of  said  court  Upon  the  hear^ 
ing  the  court  set  apart  to  plaintiff  as  his 
one-sixth  interest  a  parcel  of  real  property 
consisting  of  126  acres,  and  held  that  the 
lots  in  controversy  are  included  within  the 
boundaries  of  said  tract,  and  that  the  tms- 
tees  under  the  will  conveyed  It  to  him  in 
conformity  with  said  decree.  The  complaint 
then  shows:  That  Fred  D.  Love,  a  single 
man,  Matilda  Shepard  and  husbA^nd,  Wil- 
liam King  and  wife,  Lewis  P.  Love  and 
wife.  Hazel  King  and  husband,  Mary  C. 
Stafford,  a  widow,  Li.  W.  Lore  and  wife, 
John  A.  Love  and  wife,  Ulysses  G.  Love,  a 
single  man,  Frank  P.  Love  and  wife,  Charles 
W.  Love  and  wife,  and  all  the  children  of 
Mary  C.  Stafford,  and  of  EYed  D.  Love,  have 
conveyed  their  interest  In  said  tract  to 
plaintiff;  that  Mary  C.  Stafford  is  71  years 
old,  and  will  hare  no  more  children;  that 
£'red  A.  Love  Is  68  years  old;  that  plaintiff 
is  66  years  old;  that  plaintiff  has  no  chil- 
dren living,  but  has  two  grandchildren,  both 
of  age,  who  have  conveyed  their  interests 
In  said  tract  to  plaintiff.  There  was  a 
prayer  that  plaintiff  be  decreed  to  be  the 
owner  in  fee  of  the  property;  that  his  titie 
be  adjudged  to  be  marketable,  and  that  de- 
fendant be  required  to  specifically  perform 
his  contract  of  purchase.  The  defendant  de- 
murred to  the  complaint,  his  demarrer  be- 
ing as  follows: 

"The  defendant  demurs  to  the  complaint  here- 
in for  the  reason  and  on  the  ground  that  said 
complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Defendant  assigns  aa 
the  reason  why  said  complaint  does  not  state  a 
cause  of  action  the  fact  that  it  shows  upon  its 
face  that  plaintiff's  title  is  not  a  marketable 
title,  for  the  reason  that  it  appears  that  there 
are  outstanding  contingent  interests  in  the  said 
real  estate  in  persons  yet  unborn,  to  wit,  in  the 
possible  issue  of  the  plaintiff  and  in  theJ>ossible 
issue  of  Mary  C.  Stafford  and  XYed  D.  Love." 

Said  demarrer  being  overruled,  defendant 
declined  to  further  plead,  and  a  decree  was 
rendered  against  him  as  prayed  for,  from 
which  decree  he  appeals. 

Edwin  Llndstedt,  of  Portland,  for  appel- 
lant. Guy  O.  H.  Corliss,  of  Portland  (Arthur 
Langguth,  of  PorUand,  on  the  brief),  for 
respondent. 

HcBRlDB,  J.  (after  stating  the  facts  as 
above).  [1-4]  One  phase  of  this  case  was  be- 
fore the  court  in  Love  v.  Walker,  59  Or.  95, 
115  Fac.  296,  and  we  there  held  that  the  will 
and  codicil  gave  plaintlS  a  life  estate  in  the 
property  with  a  remainder  over  to  his  Issue. 
Frank  Souers  and  Inlta  Souers,  now  Inlta 
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Souen  Dixon,  the  grandcbildren  of  plaintiff, 
were  living  at  the  time  of  the  death  of  Lewis 
fiOTe,  and  they  therefore,  had  a  contingent  re- 
mainder, because  the  fee  in  any  event  conld 
only  vest  in  snch  of  them  as  survived  plaintiff. 
1  Tiffany  on  Real  Property,  {  120.  The  re- 
mainder over  to  the  devisees  is  a  contingent 
remainder,  "being  conditional  upon  an  event 
which  may  never  occur,  namely,  the  death  of 
plaintiff  without  Issue  surviving  him.  Never- 
theless the  devisees  had  a  vested  interest  in 
the  contingent  remainder  which  they  conld 
convey.  Dunwoodle  v.  Reed,  S  Serg.  &  R. 
(Pa.)  43S;  Pntnam  y.  Story,  132  Mass.  205. 
The  case  first  cited  is  conclusive  as  showing 
that  where  there  are  alternative  remainders, 
and  the  vesting  of  the  second  depends  upon 
the  failure  of  the  first,  and  the  same  con- 
tingency decides  which  one  of  the  two  al- 
ternative remainders  shall  take  effect  in 
possession,  the  rulie  that  a  remainder  cannot 
be  limited  after  a  fee  has  no  application.  In 
the  Instant  case  the  remainder  over  to  the 
Issue  of  plaintiff  In  case  of  his  death,  they 
surviving,  and  the  further  provision  for  a 
remainder  over  to  the  devisees  of  decedent 
In  case  no  issne  of  plaintiff  should  be  alive 
at  Ids  death,  are  alternative  remainders 
conditioned  upon  the  occurrence  of  one  con- 
tingency, namely,  the  death  of  plaintiff; 
and,  under  the  role  last  stated,  the  bequest 
to  the  devisees  of  decedent  constitutes  a  con- 
tingent remainder  aBd  not  an  executory  de- 
vise. Dunwoodle  v.  Reed,  supra.  The  courts 
will,  if  possible,  construe  a  future  estate  to 
be  a  contingent  remainder  rather  than  an 
executory  devise.  40  Cya  1645;  Burleigh  v. 
Clongh,  52  N.  H.  267,  13  Am.  Rep.  23;  Wad- 
dell  V.  Rattew,  5  Rawle  (Pa.)  231;  Watson 
▼.  Smith,  110  N.  G.  6.  14  S.  Bl  940,  28  Am. 
St  Rep.  665.  At  common  law  ail  contingent 
estates  could  be  released  to  the  tenant  for 
life.  1  Tiffany  on  Real  Property,  {  129(b). 
Under  the  more  modem  doctrine  all  estates 
In  land,  whether  in  fee  or  remainder,  may  be 
conveyed  by  deed.  Some  of  the  authorities 
hold  that  such  deeds  operate  only  equitably 
by  way  of  estoppel,  and  others,  that  the  con- 
tingent interest  passes  directly. .  The  latter 
we  tbinic  the  better  rule  In  this  state  as  being 
more  in  conformity  with  the  spirit  of  our 
Code.  Section  7100,  L.  O.  L.;  1  Tiffany  on 
Real  Property,  pp.  306,  307.  The  interest  of 
possible  unborn  children  of  plaintiff  is  a  con- 
tingent remainder,  as  is  also  the  interest  of 
possible  unborn  children  of  Fred  D.  Love, 
and,  with  the  excepticm  of  such  nnborn  chil- 
dren, the  interest  given  to  the  other  devisees 
In  the  will,  while  contingent  as  to  the  event 
which  will  cause  it  to  devolve,  is  a  vested  in- 
terest so  far  as  the  persons  who  are  to  en- 
joy it  are  concerned. 

[8]  This  brings  us  to  a  consideration  of 
the  effect  of  the  conveyances  of  the'  grandchil- 
dren of  plaintiff  and  of  those  of  the  devisees 
npon  the  contingent  remainder  of  the  possible 
unborn  chlldrem   of  plaintiff  and   Fred  D. 


Ix>ve;  there  being  no  such  possibility  in  the 
case  of  Mrs.  Stafford,  who  is  74  years  old.  If 
plaintiff  should  die  Iea!ving  only  these  two 
grandchildren,  or  one  of  them,  surviving  him, 
there  is  no  question  but  that  by  their  con- 
veyance the  title  in  tee  would  I)e  in  Ids 
estate ;  and  the  remainder  over  to  the  dev- 
isees would  fall.  Remote  contingent  re- 
mainders not  being  favored  In  law,  it  has 
always  been  in  the  power  of  the  tenant  for 
life  to  extingnish  Ids  life  tenancy  and  con- 
vert it  into  a  fee  simple  by  merging  it  with 
the  ultimate  estate;  and  this  is  what  has 
happened  here.  The  plaintiff  has  a  convey- 
ance from  every  living  l)eing-upon  which  the 
estate  could  devolve  upon  terndnatlon  of  bis 
life  estate.  These  Interests,  contingent  as  to 
their  occurrence,  but  vested  as  to  the  persons 
who  should  enjoy  them,  have  become  merged 
with  the  life  estate,  and  thereby  remaind- 
ers remotely  possible  are  destroyed.  The 
reason  for  this  is  that  the  conveyance  of 
the  ultimate  estate  destroys  the  life  estate, 
and,  as  the  contingent  remainders  are  pred- 
icated upon  the  life  estate,  they  tali  with 
the  foundation  npon  which  they  are  built. 
"Contingent  remainders  may  be  defeated,  by 
destroying  or  determining  the  particular  es- 
tate upon  which  they  depend,  t)efore  the  con- 
tingency happens  whereby  they  become  vest- 
ed. Therefore,  when  there  Is  a  tenant  for 
life,  with  divers  remainders  in  contingency, 
he  may,  not  only  by  his  death,  but  by  aliena- 
tion, surrender,  or  other  methods,  destroy 
and  determine  his  own  life  estate  before  any 
of  those  remainders  vest;  the  consequence  of 
which  is  that  he  utterly  defeats  them  all." 
Blackstone,  roL  2,  p.  172.  For  this  reason 
Blackstone  relates  that  a  device  was  invmted 
of  interposing  trustees  having  a  legal  estate 
upon  which  the  contingent  remainders  might 
leMi  to  preserve  them  from  annihilation  by 
a  merger  of  the  life  estate.  The  rule  is  thus 
stated  in  4  Kent,  Com.  (10th  Ed.)  p.  284:      - 

"If  the  particular  estate  determine,  or  be  de- 
stroyed before  the  contingeDcy  happens  on 
which  the  expectant  estate  depended,  and  leave 
no  right  of  entry,  the  remainder  is  annihilated. 
*  *  *  The  particular  estate  in  the  tenant  in 
taiL  or  for  life,  may  be  destroyed  by  feoffment 
or  fine  ;  for  these  conveyances  gain  a  fee  by  dis- 
seisin, and  leave  no  particular  estate  in  esse,  or 
in  rightj  to  support  the  coctingent.  remainder, 
(d)  So,  if  the  tenant  for  life  disclaimfid  on  rec- 
ord, as  bjr  a  fine,' a  forfeiture  was  incurred  npon 
feudal  principles ;  and  if  the  owner  of  the  next 
vested  estate  of  freehold  entered  for  the  for- 
feiture, the  contingent  remainder  was  destroyed, 
(a)  A  merger,  by  the  act  of  the  parties,  of  the 

Sarticnlar  estate^  is  also  equally  effectual  as  a 
ne  to  destroy  a  contingent  remainder,  (b) 
But  with  respect  to  this  doctrine  of  merger, 
there  are  some  nice  distinctions  arising,  out  of 
the  case  of  the  inheritance  becoming  united 
to  the  general  estate  for  life  by  descent;  for, 
as  a  general  rule,  the  contingent  remainder  is 
destroyed  by  the  descent  of  the  inheritance  on 
the  particular  tenant  for  life.  Ont  of  indul- 
gence, however,  to  last  wills,  the  law  makes  this 
exception:  That  if  tlie  descent  from  the  testa- 
tor or  the  particular  tenant  be  immediate,  there 
is  no  merger:  as  if  A.  devises  to  B.  for  life, 
remainder  to  bis  first  son  unlram,  and  dies,ana 
the  land  descends  on  B.  ^  heir  at  law.    Uere 
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(be  descent  ia  immediate.  But  if  the  fee,  on  the 
death  of  A.  hnd  descended  on  C,  and  at  his 
death  on  B.,  here  the  descent  from  A.  would 
be  only  mediate,  and  the  contingent  remainder 
to  the  unborn  son  of  B.  would  be  destroyed  by 
merger  of  the  particular  estate  on  the  accession 
of  the  inheritance.  Mr.  Fearne  (c)  vindicates 
this  distinction,  and  reconciles  the  jarring  cases 
by  it ;  and  it  has  been  since  judicially  establish- 
ed, in  Crump  v.  Norwood  [7  Taunt.  862]  (d)." 

To  like  effect  see  Bennett  v.  Morris,  5 
Rawle  (Pa.)  9;  Dunwoodie  v.  Reed,  supra; 
Archer  v.  Jacobs,  125  Iowa,  467,  101  N.  W, 
195. 

Upon  the  whole  case  we  are  satisfied  that 
by  the  conveyances  before  mentioned  the 
contingent  remainders  of  possible  unborn 
children  of  plaintiff  and  Fred  D.  Love  have 
been  annihilated,  that  plaintiff  Is  the  owner 
In  fee -simple  of  the  property  In  controversy, 
and  that  his  title  thereto  is  marketable.  The 
decree  of  the  circuit  court  Is,  therefore  af- 
firmed. 

BEAN,  J.,  took  no  part  In  the  consideration 
of  this  case.  MOORE,  C.  J.,  and  BENSON, 
EAKIN,  and  HARRIS,  JJ.,  concur.  BUR- 
NETT, J.,  concurs  In  the  result. 


(7«  Or.  92) 

WILET  V.  WHITNEY  et  aL 
(Supreme  Court  of  Oregon.     April  27,  1915.) 

On  motion  to  modify  decree.  Granted,  and 
decree  affirmed  without  condition. 

For  original  opinion,  see  146  Pac.  1093. 

PER  CURIAM.  In  the  former  opinion  in 
this  cause  the  plaintiGCs  right  to  equitable  re- 
lief is  made  to  depend  upon  her  payment  to  the 
clerk  of  the  lower  court,  within  a  designated 
time,  of  the  sum  determined  to  be  dne  from  her 
to  the  defendant.  The  fact  was  overlooked  that 
the  amount  of  money  requisite  for  that  purpose 
bad  been  so  deposited,  and  the  decree  ia  affirmed 
without  condition. 

(IBS  Cal.  761)  °^™°°° 

BRYAN   V.    SUPERIOR   COURT    IN   AND 

FOR  CITY  AND  COUNTY  OF  SAN 

FRANCISCO  et  aL    (S.  F.  7210.) 

(Supreme  Court  of  California,    April  1,  1916.) 

1.  Appkai.  and  Ebbob  ®=>460— Refusal  to 
Set  Aside  Judgment— Eftect  of  Appeai.. 

A  judgment  is  not  stayed  by  an  appeal 
from  an  order  refusing  to  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  |§  2217-2226,  2245,  2246; 
Dec.  Dig.  <8=>46().] 

2.  Appeai.  and  £<bbob  9=»479— Judouent  — 
supebsedeab  —  jubisdictioif  of  supbeub 

COUBT. 

The  Supreme  (Tonrt,  though  authorized  to 
issue  in  a  proper  case  supersedeas  to  stay  execu- 
tion on  a  judgment,  will  not  issne  the  writ  on 
the  application  of  a  defendant  appealing  from  an 
order  refusing  to  set  aside  the  judgment,  where 
it  appears  that  defendant  was  duly  served  with 
summons,  but  made  no  arrangement  for  repre- 
sentation by  counsel,  though  an  attorney  with- 
out authority  to  act  for  him  appeared  at  the 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2251-2256 ;  Dec.  Dig.  «=» 
470.1 


In  Bank.  Application  for  writ  of  super- 
sedeas by  William  V.  Bryan  against  the  Su- 
perior Court  of  the  State  of  C!alUornla  in  and 
for  the  City  and  County  of  San  Francisco 
and  another  to  stay  execution  on  a  Judgment 
against  him.    Petition  dismissed.    - 

Walter  H.  Linforth,  of  San  Francisco,  for 
petitioner.  P.  L.  Beujamln,  of  Oakland,  for 
respondents. 

MELVIN,  J.  William  V.  Bryan  has  peti- 
tioned for  supersedeas  to  stay  execution  on 
the  Judgment  against  him  in  Levey  et  aL  v. 
Hockwald  et  aL,  pending  his  appeal  from  an 
order  denying  his  motion  to  set  aside  the  said 
Judgment  In  his  petition  he  alleges  that  he 
was  one  of  the  defendants  In  that  certain  ac- 
tion mentioned  above,  which  was  commenced 
In  July,  1906,  for  the  purpose  of  having  a  cer- 
tain indenture  of  lease  to  property  in  San 
Francisco  declared  forfeited,  and  for  the  pur- 
pose also  of  obtaining  possession  of  said 
premises,  and  of  securing  Judgment  for  rent 
and  for  damages.  He  avers  that  In  May, 
1913,  Judgment  in  said  action  wbb  entered 
against  him  for  $3,500;  that  without  his 
knowledge,  permission,  or  consent,  an  attor- 
ney at  law  Edwin  L.  Forster  by  name,  had 
assumed  to  represent  him  in  said  litigation ; 
and  that  petitioner  had  no  notice  of  the  set- 
ting of  the  cause  for  trial,  or  the  trial  there- 
of or  the  entry  of  Judgment  therein  until 
June,  1013.  The  petition  recites  his  applica- 
tion within  six  months  after  entry  of  Judg- 
ment to  have  said  judgment  set  aside,  the  de- 
nial of  his  motion,  and  his  appeai  from  the 
order  refusing  to  grant  the  relief  sought 
That  appeal  is  still  pending  (S.  F.  No.  7228), 
and,  although  appellant  in  that  case  (petition- 
er here)  has  filed  that  which  is  in  form  a  stay 
l)ond,  he  seeks  to  have  the  Judgment  stayed 
by  the  court  on  the  ground  that  the  aald  bond 
will  not  operate  on  the  Judgment  Itself  and 
that  the  issuance  of  execution,  which  Is  threat- 
ened, will  deprive  him  of  the  fruits  of  victory 
If  he  shall  be  successful  in  his  appeal  from 
the  order  refusing  to  set  aside  the  Judgment 
This  court,  upon  reading  the  petition.  Issued 
an  order  to  show  cause  and  stayed  proceed- 
ings upon  the  Judgment  until  the  hearing  aiid 
determination  of  said  order. 

[1]  It  seems  to  be  agreed  by  petitioner  and 
respondents  that  the  Judgment  is  not  stayed 
by  the  appeal  from  the  order  refusing  to  set 
aside  the  Judgment  Indeed,  this  court  has 
declared  that  except  on  an  appeal  from  an 
order  refusing  a  new  trial,  the  Judgment  Is 
not  stayed  by  an  appeal  from  an  order  made 
after  Judgment  and  by  the  filing  of  a  bond. 
Carlt  v.  WUiiams,  67  CaL  680,  8  Pac.  93; 
Credits  Commutation  Co.  v.  Superior  Court 
140  Cal.  82  73  Pac.  1009;  Weldon  v.  Rogers, 
154  Cal.  634,  98  Paa  1070.  In  the  case  last 
cited  the  court  reviews  the  authorities  hold- 
ing that  a  bond  on  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial  does  oper- 
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ate  to  stay  the  enforcement  of  the  judgmebt, 
and  It  1b  there  held  that  "this  Is  the  sole  ex- 
ception to  the  rule." 

[2]  Petitioner  therefore  bases  his  reqnest 
for  a  writ  of  supersedeas  upon  the  alleged  In- 
herent power  of  this  court  to  make  his  appeal 
effectual  by  supersedeas,  after  requiring  a 
snfflcient  bond.  In  Carit  t.  Williams,  supra, 
it  was  Intimated  that  the  court  had  such  pow- 
er, and  in  Weldon  v.  Rogers,  supra,  the  court 
expressed  no  doubt  regarding  the  proposition, 
but  found  that  an  authoritative  decision  upon 
the  subject  was  not  called  for.  In  the  later 
case  of  Rogers  ▼.  Superior  Court,  158  CaL 
468,  111  Paa  367,  this  court  Issued  a  writ  of 
supersedeas  staying  proceedings  on  an  order 
evidently  improperly  made,  directing  the  sale 
of  alleged  perishable  property,  pending  an  ap- 
peal from  said  order.  It  was  there  held  that 
such  a  writ  may  issue  under  proper  drcumr 
stances,  and  that  the  court  has  inherent  pow- 
er In  the  premises. 

But  we  do  not  think  this  a  proper  occasion 
for  the  exercise  of  the  discretion  of  this 
court  in  i>etitloner's  behalf,  even  granting 
that  upon  proper  showing  we  would  issue 
the  writ  While  be  alleges  that  the  attor- 
ney who  appeared  for  him  was  not  author- 
ized so  to  do  and  that  the  trial  of  the  action 
and  the  entry  of  judgment  were  had  without 
his  knowledge,  Mr.  Bryan  does  not  deny  that 
be  was  duly  served  with  summons  nor  assert 
that  be  made  any  arrangement  for  represen- 
tation by  other  counsel.  Ii)  order  that  he 
might  show  to  this  court  that  he  suffered  un- 
der peculiar  hardship,  it  would  be  necessary 
for  him,  at  the  very  least,  to  allege  some  facts 
which  would  excuse  his  failure  to  appear  at 
all  in  the  case.  If  in  fact  he  was  served  with 
summons  and  made  no  appearance,  the  plain- 
tiffs would  have  been  entitled  to  a  Judgment 
by  default  and  he  could  not  complain  of  the 
result  obtained  after  he  had  been  represented 
by  an  attorney  who  acted  without  authoriza- 
tion. Peclflc  Paving  C!o.  v.  Vlzellch,  141  Cal. 
8,  74  Pac.  352 ;  Fitzgerald  v.  Fernandez,  71 
Cal.  509,  12  Pac.  562 ;  Hunter  v.  Bryant,  98 
Cal.  251,  33  Pac.  55. 

The  petition  of  William  V.  Bryan  for  a  writ 
of  supersedeas,  therefore,  is  denied,  and  the 
order  to  show  cause  Is  dismissed. 

We  concur:  ANGELIXJTTI,  C.  J.;  HEN- 
SHAW,  J,;  LOBIGAN,  J.;  8L0SS,  J.; 
SHAW,  J. 

aw  Cal.  TIS)  ■— — 1 

EMERSON  ▼.  KENNEDY  IflN.  ft  MILL.  GO. 
et  al.     (Sac.  2117.) 

'  (Supreme  Court  of  California.    March  30, 
1916.) 

Pttblio  Lards  «=»39— Towh-Sitk  Patent— 
MiKEBAT.  Rights— Laches. 

A  town-site  patent,  issued  nnder  Rev.  St. 
U.  S.  it  2387-2394  (U.  S.  Comp.  St  1913,  fi 
4791-4793,  4797.  4798,  4800,  4801),  embraced 
territory  consisting  of  mining  claims  previously 
located  and  worlted  under  the  mining  laws  and 


known  to  be  valuable.  The  locators  applied  to 
the  county  judge  for  a  conveyance  thereof  and 
in  pursuance  of  the  application,  the  judge  ex- 
ecuted a  conveyance  to  the  claimants  as  tenants 
In  common.  Tliereafter  neither  the  grantees 
nor  their  successors  did  any  work  necessary 
to  hold  their  rights  to  the  property  as  a  mining 
claim.  Forty  years  after  the  county  judge's 
entry  of  the  land  as  a  town  site,  plaintiff  locat- 
ed the  property  as  mining  claims  and  brought 
suit  to  quiet  title.  Held,  that  since  the  town- 
site  patent  was  not  absolutely  void  as  to  the 
known  mineral  lands  within  its  territory  or  as 
to  mines  actually  at  that  time  located,  occu- 
pied, and  worked,  nottrithstanding  section  2392, 
providing  that  no  title  shall  be  acquired  to  any 
mine  or  any  valuable  mining  claim  or  possession 
under  ezistlni;  laws,  plalntiifs  claim  was  barred 
by  lapse  of  time. 

[Ed.  Note.— For  other  cases,  see  Public  T^nds, 
Cent  Dig.  {(  83-90,  92-99;    Dec.  Dig.  <3=>390 

In  Bank.  Appeal  from  Superior  Court, 
Amador  County;   Fred  V.  Wood,  Judga 

Action  by  Henry  D.  Emerson  against  tiie 
Kennedy  Mining  ft  Milling  Company  and 
others.  From  a  judgment  for  defendants, 
rendered  on  sustaining  a  demurrer  to  the 
second .  amended  complaint  plaintiff  appeals. 
Affirmed. 

Spagnoll  ft  Spagnoll,  of  Jackson,  for  ap- 
pellant Curtis  H.  Llndley  and  Wm.  E.  Col- 
by, both  of  San  Francisco,  for  respondenta 

SHAW,  J.  The  court  below  sustained  a  de- 
murrer to  the  second  amended  complaint  and 
thereupon  gave  the  Judgment  In  favor  of  the 
defendants,  from  which  the  plaintiff  appeals. 
•  The  action  concerns  the  title  to  a  parcel  of 
land  described  as  lot  19,  block  11,  of  the  town 
site  of  Jackson,  in  Amador  county.  The  ob- 
ject of  the  action  Is  to  declare  the  defendant's 
claim  of  title  and  the  instrument  under  which 
it  claims  Invalid  and  to  quiet  the  title  of  the 
plaintiff  to  said  land.  The  defense  offered 
by  the  defendants  Is  that  the  plalntlfrs  ac- 
tion Is  barred  by  laches,  and  that  his  claim 
is  a  stale  claim  which  will  not  be  entertained 
or  enforced  by  a  court  of  equity.  The  basis 
of  this  defense  will  appear  from  the  fol- 
lowing statement  of  facts  taken  from  the  al- 
legations of  the  complaint: 

In  the  year  1870  the  connty  Judge  of 
Amador  county  made  entry  of  some  fl(X)  acres 
of  land  as  a  town  site  nnder  the  act  of  March 
2,  1867,  afterwards  codified  as  sections  2387 
to  2394  of  the  Revised  Statutes  of  the  United 
States,  said  entry  being  made  for  the  use  and 
benefit  of  the  occupants  of  the  several' parcels 
of  land  embraced  within  the  said  territory, 
among  which  was  the  aforesaid  lot  19,  block 
11.  Afterwards,  in  pursuance  of  said  entry, 
a  United  States  patent  to  said  lands  was  is- 
sued to  said  county  Judge  for  the  benefit 
of  the  said  inhabitants  and  occupants  of  the 
respective  parcels,  which  patent  was  duly  re- 
corded In  the  recorder's  office  of  the  connty. 
At  the  time  of  the  said  entry  by  the  connty 
Judge  and  of  the  issuance  of  said  patent  to 
him  of  said  town  site,  the  territory  embraced 
In  lot  19  aforesaid  consisted  of  two  mining 
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claims,  known,  respectively,  as  the  Austrian 
quartz  mine  and  tbe  Steckler  quartz  mine, 
both  of  which  had  been  previously  located, 
possessed,  and  worked  under  the  mining  laws 
of  tbe  United  States  and  were  then  and 
there  valuable  gold  mines  and  known  to  be 
such.  They  had  been  regularly  located  as 
mining  claims  by  Charles  Steckler,  who 
located  the  Steckler  quartz  mine,  and  by 
(Jeorge  White,  who  located  Austrian  quartz 
mine.  After  the  entry  of  tbe  town  site,  and 
before  the  Issuance  of  tbe  patent,  Steckler 
and  White  made  application  to  the  county 
Judge  claiming  possession  of  said  mining 
claims,  which  had  been  previously  surveyed 
under  the  town-site  act  as  lot  No.  19  afore- 
said, and  asking  for  a  conveyance  thereof, 
in  pursuance  of  which,  on  January  6,  1872, 
the  said  county  judge  executed  a  conveyance 
to  the  said  parties  as  tenants  in  common  of 
said  land.  In  1889,  White  conveyed  his  in- 
terest in  tbe  property  to  Sultana  J.  White. 
In  1902  Sultana  J.  White  recovered  Judgment 
against  Dora  Steckler  and  others,  said  to 
be  the  heirs  of  Charles  Steckler,  declaring 
said  Sultana  J.  White  to  be  the  owner  of  all 
of  the  said  property,  and  that  said  defend- 
ants had  no  title  thereto.  About  the  same 
time  Dora  Steckler  and  others  conveyed  their 
Interest  therein  to  Sultana  J.  White.  After- 
wards, in  April,  1902,  Sultana  J.  White  con- 
veyed tbe  property  to  Samuel  W.  Bright 
Bright  died  seised  of  whatever  Interest  he 
thereby  acquired  In  said  property,  and  after 
due  proceedings  in  the  administration  of  the 
estate  the  said  lot  was  sold  and  conveyed  by 
the  administrator  on  April  25,  1910,  to  Robert 
I.  Kerr.  Kerr,  on  April  26,  1910,  conveyed 
the  same  to  the  defendant  Kennedy  Mining 
&  Milling  Company.  It  appears  that  after 
acquiring  title  from  the  county  Judge  under 
the  town-site  law  Steckler  and  White  ceased 
to  perform  the  assessment  work  necessary  to 
hold  their  rights  to  property  as  a  mining 
claim,  under  tbe  laws  of  the  United  States 
for  the  perpetuation  of  the  miner's  location 
thereto,  and  that  none  of  their  several  8a<>- 
cessors  in  Interest  ever  performed  such  as- 
sessment work.  The  plaintiff,  Emerson, 
learning  of  this  condition  of  the  property,  on 
April  5,  1910,  located  tbe  said  property  as 
mining  claims,  asserting  the  right  to  do  so 
under  tbe  aforesaid  mining  laws  of  the 
United  States,  designating  the  same,  re- 
spectiTely,  aa  the  North  Jackson  Gate  quartz 
claim  and  the  South  Jackson  Gate  quartz 
claim.  Claiming  to  be  the  owner  by  virtue  of 
these  locations  he  brought  this  action  basing 
his  ownership  solely  on  his  right  under  the 
said  mining  locations. 

The  claim  of  the  plaintiff  is  that  inasmuch 
a»  the  property  was  mineral  in  character, 
was  known  to  be  valuable  for  gold  at  the 
time  of  the  town-Rite  entry,  and  was  at  that 
time  actually  located  and  worked  as  a  mine 
under  the  mining  laws,  no  title  was  acquired 
thereto  by  virtue  of  the  United  States  patent 


or  the  subsequent  deed  of  the  county  Judge. 
This  claim  is  based  on  the  provisions  of 
section  2392  of  the  United  States  Revised 
Statutes,  providing  that: 

"No  title  shall  be  acquired,  under  the  forego- 
iog  provisions  of  this  chapter,  to  any  mine  of 
gold,  silver,  clnDabar,  or  copper;  or  to  any 
valid  minink  claim  or  possession  held  under  ez- 
Istuig  laws." 

If  the  plaintUTs  mining  locatlcm  had  been 
made  within  a  reasonable  time  after  the 
town-site  patent  and  the  conveyance  there- 
under and  the  forfeiture  of  the  property  as 
a  mining  claim  by  reason  of  the  failure  to 
do  the  requisite  assessment  work,  there  can 
be  no  doubt  that  the  plaintiff  should  prevail, 
unless  it  should  be  held  that  Steckler  and 
White,  by  applying  for  their  conveyance  un- 
der the  town-site  law  and  obtaining  the  same, 
had  merged  the  mining  claim  Into  a  claim 
under  the  town-site  law  and  had  accepted  the 
patent  under  that  law  as  a  sufficient  convey- 
ance of  their  mining  right,  so  that  no  fur- 
ther conflrmatlon  of  title  from  the  United 
States  would  be  necessary.  This  pnqiosition, 
however,  we  do  not  find  it  necessary  to  de- 
termine, for  we  are  of  the  opinion  that  what- 
ever the  right  of  a  claimant  who  had  located 
his  claim,  under  the  mining  laws,  within  a 
Teasonable  time,  might  be,  the  claim  of  the 
plaintiff  under  his  location  of  April.  1910, 
is  barred  as  a  stale  claim. 

The  plalntifTs  theory  is  that  the  patent  un- 
der the  town-site  law;  so  far  as  this  land  was 
concerned,  was  absolutely  void  by  reason 
of  the  fact  that  said  land  at  that  time  was  a 
known  gold  mine  and  a  valid  mining  location 
under  the  mining  law,  and,  consequently,  that 
no  rights  could  be  acquired  under  the  town- 
site  deed,  either  against  the  United  States  or 
against  any  subsequent  location  of  a  mining 
right  under  the  United  States.  It  is  not  cor- 
rect to  say  that  a  town-site  patent  Is  absolute- 
ly void,  with  regard  to  known  mineral  lands 
embraced  within  the  territory,  or  with  regard 
to  mines  actually  at)  that  time  located,  oc- 
cupied, and  worked.  The.  Supreme  Court  of 
the  United  States  upon  this  subject  holds 
that: 

"A  patent  Issued  In  proper  form,  upon  a  judg- 
ment rendered  after  a  due  examination  of  tlie 
subject  b^  officers  of  t&e  Land  Department, 
charged  with  its  preparation  and  issue,  that  tbt 
lands  were  nonmioeral,  would,  unless  set  aside 
and  annulled  by  direct  proceedings,  estop  the 
government  from  contending  to  the  contrary, 
and,  08  we  have  already  said,  In  tbe  atmence 
of  fraud  in  tbe  officers  of  the  department,  would 
be  conclusive  in  subsequent  proceedings  respect- 
inK  the  title."  Barden  v.  Northern  Pacific  Kail- 
road,  154  U.  S.  331,  14  Sup.  Ct  1039, 38  U  Ed. 
992. 

The  "Judgment"  there  said  to  be  conclusive 
was,  of  course,  the  mere  ex  parte  decision  of 
the  officers  of  the  Land  Department  The 
case  of  Moran  v.  Horsky,  178  U.  S.  205,  20 
Sup.  Ct  856,  44  L.  Ed.  1038,  Is  to  the  same 
effect 

In  a  case  of  this  character  where  a  patent 
has  been  regularly  'issued  by  the  Unlteo 
States  for  land,  some  ot  which  is  mluenl 
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In  character,  tbe  title  to  which  wonld  not 
pass  if  its  mineral  character  were  ascertain- 
ed and  declared,  and  a  location  under  the 
mining  laws  is  made  after  the  lapse  of  many 
years,  the  courts  of  the  United  States  hare 
declared  that  the  claim  should  be  considered 
as  stale  and  the  action  barred.  In  United 
States  T.  Beebe  (C.  C.)  17  Fed.  39,  speaking 
of  a  case  where  the  patents  attacked  by  the 
United  States  had  been  issued  some  43  years 
before  the  filing  of  the  bill,  the  court  said : 
"Tbe  authorities  support  tbe  proposition  that 
lapse  of  time  may  be  a  good  defense  in  equity, 
indenendently  of  any  statute  of  limitations,  and 
tbey  show  that  tbe  doctrine  rests  not  alone  upon 
lacbes;  it  is  often  put  upon  one  or  all  of  the 
following  grounds,  tamely :  First,  that  courts 
of  equity  must,  for  the  peace  of  sodety  and  up- 
on grounds  of  public  policy,  discourage  stale  de- 
mands by  refusing  to  entertain  them;  second, 
that  lapse  of  time  will,  if  long  enough,  T>e  re- 
garded as  evidence  against  tbe  stale  claim 
equal  to  tbat  of  credible  witnesses,  and  which, 
being  disregarded,  would,  in  a  majority  of  cases, 
lead  to  unjust  judgments;  third,  that,  after  tbe 
witnesses  who  had  personal  knowledge  of  the 
facts  have  ali  passed  away,  it  is  impossible  to 
ascertain  tbe  facts,  and  courts  of  equity  will, 
on  this  ground,  refuse  to  undertake  such  a  task." 

Accordingly,  the  court  held  tbat  the  Unit- 
ed States  and  all  its  cltiEens  claiming  under 
the  mining  laws  were  alike  barred  from  the 
assertion  of  such  a  claim.  This  decision 
was  affirmed  by  the  United  States  Supreme 
Court  In  United  States  t.  Beebe,  127  U.  S. 
338,  page  347,  8  Sup.  Ct  1083,  page  1088  (32 
L.  Ed.  121).    The  court  there  said: 

"We  are  of  the  opinion  that  when  the  gor- 
emment  is  a  mere  formal  complainant  in  a  suit, 
not  for  the  purpose  of  asserting  an;^  public  right 
or  protecting  any  public  interest,  title,  or  prop- 
erty, but  merely  to  form  a  conduit  throuKb 
which  one  private  person  can  conduct  litigation 
against  another  private  person,  a  court  ofequi- 
ty  will  not  be  restrained  from  administering  the 
equities  existing  between  tbe  real  parties  by  any 
exemption  of  the  government  designed  for  tbe 
protection  of  the  rights  of  the  United  States 
alone.  The  mere  use  of  its  name  in  a  suit  for 
the  benefit  of  a  private  suitor  cannot  extend  its 
immunity  as  a  sovereign  government  to  said 
private  suitor,  whereby  be  can  avoid  and  es- 
cape the  scrutiny  of  a  court  of  eauity  into  tbe 
matters  pleaded  against  him  by  the  other  par- 
ty, nor  stop  the  court  from  examining  into  and 
deciding  the  ease  accordins  to  the  principles 
governing  coarts  of  equity  in  like  cases  between 
private  litigants." 

There  are  many  cases  of  similar  character. 
Moran  v.  Horsky,  supra,  was  very  like  the 
case  at  bar.  The  court  there  said,  178  U.  S. 
page  213,  20  Sup.  Ct  page  858,  44  Ia  Ed. 
1038: 

"It  is  well  settled  that  when  the  government 
proceeds  to  set  aside  its  patent,  not  for  the  sake 
of  establishing  its  own  right  to  the  property, 
but  in  the  interest  of  some  person  who  has  an 
equitable  claim  thereto,  or  to  whom  the  govern- 
ment owes  the  duty  of  protecting  his  Interests, 
it  is  subjected  to  the  same  defenses  of  laches, 
limitation,  and  want  of  equity  tbat  would  attach 
to  a  like  suit  by  an  individual." 

Under  these  authorities  the  United  States 
Itself  couid  not  maintain  the  action  which 
tbe  plalntlfr  Is  here  prosecuting.  A  fortiori, 
the   plaintiff  cannot  be  allowed   to   do   so. 


The  rule  has  been  applied  in  cases  where  the 
lapse  of  time  has  been  much  less  than  40 
years,  in  some  cases  not  exceeding  14  years. 
St  Paul,  eta,  v.  Sage,  49  Fed.  316,  1  0.  C. 
A.  256;  Hammond  t.  Hopkins,  143  U.  S.  224, 
12  Sup.  Ct  418,  36  L.  Ed.  134.  See,  also, 
Klelndaus  r.  Dutard,  147  CaL  240,  81  Pac. 
516. 

Applying  these  principles  to  the  case  at 
bar.  It  Is  clear  that  the  plaintiff  is  barred. 
The  court  will  conclusively  presume,  in  aid 
of  the  defendants  and  those  under  whom 
they  claim,  who  have  so  long  relied  on  the 
validity  of.  the  town-site  patent,  tbat  tbe 
mining  locations,  by  virtue  of  which  It  is 
claimed  the  patent  failed  to  convey  title, 
had  been  abandoned,  or  that  the  mineral 
therein  had  all  been  extracted  long  before 
the  plaintiff  initiated  his  location,  and  the 
plaintiff's  claim  will  be  held  to  be  stale  and 
not  enforceable  In  a  court  of  equity. 

The  plaintiff  relies  on  the  decision  of  this 
court  In  Callahan  ▼.  James,  141  Cal.  291,  74 
Fac.  853.  Tbe  tects  In  tbat  case,  however, 
were  practically  the  reverse  of  the  facts  here 
appearing.  There  the  claimant  of  the  mining 
right  had  remained  in  possession  under  his 
mining  location,  occupying  and  working  the 
mining  claim  under  the  mining  law  and  do- 
ing the  necessary  assessment  work  from  the 
year  1864  until  the  year  1879,  when  the  pat- 
entee of  the  town  site  conveyed  to  defend- 
ant's predecessors.  Tbe  mining  claimant  had 
not  abandoned  his  claim,  but  had  remained 
In  possession  and  was  continuing  to  work 
tbe  mine  at  the  time  the  defendant  acquired 
his  supposed  title  under  the  town-site  law. 
The  mining  ri(^t  had  never  been  forfeited 
and,  under  the  provision^  of  section  2392 
aforesaid,, the  title  thereto,  as  against  him, 
never  passed  to  the  grantee  under  tbe  town- 
site   law. 

For  these  reascms  we  are  of  tbe  opinion 
that  the  court  below  decided  correctly  In 
sustaining  the  demurrer. 

The  Judgment  is  affirmed. 

We  concur:  ANOBLLOTTI,  G.  X;  SLOSS, 
J.;  LAWLOR,  J.;  MBLVIN,  J.;  LORl- 
OAN,  J.;   HEN8HAW,  J. 


a6»  CaL  70S) 
la  re  McCARTT'S  ESTATE).    (L.  A.  8929.) 

(Supreme  Court  of  California.    March  30,  1916. 
Rehearing  Denied  April  29,  1915.) 

Appkai.  and  Ebbob  «=9ll5— Obdbbs  Appxai.- 

ABLS— Obdeb  of  Sale. 

Under  Code  Civ.  Proc.  {  963,  subd.  3,  pro- 
viding that  an  appeal  may  be  taken  from  a  judg- 
ment or  order  against  or  in  favor  of  directing 
the  sale  of  real  property,  an  order  denying  the 
motion  of  the  purchaser  to  set  aside  a  salp  or- 
dered, and  confirmed  by  the  probate  court  is 
not  appealable.. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  786-800;  Dec.  Dig.  9=» 
115.]. 
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Department    2.      Appeal    from    Superior' 
Court,  Riverside  County;    F.  E.  Densmore, 
Judge. 

In  the  matter  of  tbe  estate  of  Anna  E.  Mc- 
Cart;,  deceased.  From  an  order  denying  his 
motion  to  set  aside  an  order  of  sale,  P.  L. 
Wilson  appeals.     Affirmed. 

Frank  Karr,  A.  W.  Ashbum,  Jr.,  and  W-  R. 
Millar,  all  of  Los  Angeles,  for  appellant. 
Allison  tc  Dickson,  of  San  Bernardino,  and 
Edwin  A.  Meserre  and  Paul  H.  McPberrii^, 
both  of  Los  Angeles,  for  respondent. 

MELVIN,  J.  Thla  la  in  form  an  appeal  by 
one  P.  L.  Wilson  from  an  order  denying  his 
motion  to  set  aside  an  order  of  sale  in  the 
estate  of  Anna  E.  McCorty,  deceased.  The 
only  connection  of  appellant  with  said  estate 
is  that  of  purchaser  of  the  real  property 
thereof,  sold  and  confirmed  to  him  by  the 
probate  court  under  and  by  virtue  of  the 
order  of  sale  and  subsequent  proceedings 
which  he  attacked  in  his  motion.  On  Febru- 
ary 8,  1013,  the  court  made  an  order  author- 
izing the  executor  of  the  estate  to  sell  the 
real  property,  and  on  December  6,  1013,  an 
order  was  made  confirming  the  sale  of  cer- 
tain of  the  lands  of  the  estate  to  the  appel- 
lant herein.  On  May  2,  1014,  appellaiit  serv- 
ed and  filed  notice  of  motion  to  vacate  and 
set  aside  the  order  of  February  8,  1013,  and 
all  subsequent  proceedings  pertaining  to  the 
sale  of  the  property,  on  the  ground  that  the 
court  was  without  Jurisdiction  to  make  the 
order  and  to  entertain  the  other  proceedings 
involved.  On  May  0,  1014,  the  motion  was 
denied  after  argument.  It  will  thus  be  seen 
that  no  appeal  from  the  order  authorizing 
the  sale  of  the  property  of  the,  estate,  or 
from  the  order  confirming  the  sale,  is  here 
involved,  but  that  many  months  elapsed  sub- 
sequent to  such  orders  before  appellant 
sought  relief  by  his  motion. 

Respondent  insists  that  the  order  attacked 
is  not  appealable.  If  any  authority  for  such 
an  appeal  exists.  It  must  be  found  in  sub- 
division 3  of  section  063,  Code  of  Civil  Pro- 
cedure. Estate  of  Calahan,  60  CaL  233 :  In 
re  Seymour,  15  Cal.  App.  200,  114  Pac.  1028. 
That  subdivision  provides  that  an  appeal 
may  be  taken  from  a  Judgment  or  order 
"against  or  in  favor  of  directing  the  parti- 
tion, «ale  or  conveyance  of  real  property." 

In  Estate  of  Smith,  61  Cal.  665,  it  was 
held  that  under  section  060,  Code  of  CivU 
Procedure  (which  was  the  same  as  the  third 
subdivision  of  the  present  section  063),  an 
order  refusing  to  set  aside  an  order  of  sale 
previously  made  is  not  appealable. 

In  Estate  of  Martin,  66  CaL  208,  It  was 
held  that  an  order  directing  an  executor  to 
proceed  with  a  sale  previously  ordered  is  not 
appealable,  and  in  Lutz  v.  Christy,  67  CaL 
457,  8  Pac.  80,  the  court  ruled  that  orders 
refusing  req)ectively  to  set  aside  an  order  of 
distribution  and  an  order  settling  a  final  ac- 


count were  not  appealable.  Without  further 
citation  it  may  be  said  that  the  decisions 
have  rather  strictly  followed  the  letter  of 
the  statute. 

But  appellant  cites  with  apparent  confi- 
dence the  recent  case  of  Estate  of  West,  162 
Cal.  352,  122  Pac.  053,  in  which  it  was  held 
that  an  order  setting  aside  an  order,  pre- 
viously made,  confirming  the  sale  of  land 
of  an  estate  of  a  deceased  person,  was  ap- 
pealable because  it  was  in  legal  eCFect  an 
order  against  directing  the  sale. of  real  prop- 
erty. It  does  not  follow,  however,  that  an 
order  refuHng  to  set  aside  an  order  of  sale 
Is  appealable.  The  basic  principle  underly- 
ing the  decision  in  the  matter  of  the  Estate 
of  West  was  that  the  order  set  aside  by  the 
court  below  gave  to  appellant  righte  which, 
if  properly  conferred,  were  absolute.  It  fol- 
lowed logically  that  an  order  distributing 
those  rights — and  particularly  the  right  to  a 
consummation  of  the  sale — was  ^.n  order 
against  directing  a  conveyance.  But  the 
order  which  appellant  here  seeks  to  have 
reviewed  on  appeal  is  neither  In  favor  of  nor 
against  the  making  of  a  conveyance.  The 
order  which  was  made,  denying  Mr.  Wilson's 
petition,  was  one  which  neither  added  to  nor 
took  any  force  from  the  orders  previously 
entered.  By  the  order  of  sale  certain  rights 
were  created  in  favor  of  the  purchaser  on 
the  one  hand  and  the  estate  on  the  other,  if 
the  order  was  not  erfoneonely  made.  If  er- 
ror existed  any  interested  party  who  felt 
aggrieved  had  a  right  to  an  appeal  from  that 
order.  But  an  unsuccessful  attack  upon  such 
an  order  by  motion  to  set  it  aside  does  not 
create  a  new  right  of  appeal  Involving  the 
very  questions  which  might  have  been  pre- 
sented on  an  appeal  from  the  order  of  sale 
itself  or  the  order  of  confirmation.  By  sndi 
an  order  no  rlghta  are  granted  or  taken,  no 
obligations  are  imposed  or  removed,  and  no 
new  directions  for  or  against  the  sale  or  con- 
veyance are  given.  The  order  refusing  to 
set  aside  the  orders  theretofore  made,  there- 
fore, is  not  appealable. 

It  follows  that  the  order  must  be  and  it  is 
hereby  afflrmed. 

We  concur:  HENSHAW,  J. ;  LORIQAN,  J. 


ass  Cal.  728) 

EARHART  «t  aL  v.  CHURCHILL  CO.  et  aL 
(Sac.  2173.) 

(Supreme  Court  of  California.     March  31, 
1915.) 

1.   PLBADIKTO  9=>84  —  CORSTBDCnoIf  AOAINST 

PUEADER— Statute  or  Limitations. 

Where  the  complaint  did  not  allege  when 
plaintiffs  reached  their  majority,  it  Will  be  pre- 
sumed that  each  was  sui  juria  long  enough  priop 
to  the  filing  of  the  pleading  to  allow  the  statute 
of  limitations  to  operate. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  ||  6%,  66-74;   Dec.  Dig.  ♦=34.] 
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2.  LmiTATTOiT  or  Actions  «=>179— Pleadiro 

— Deitubbeb. 

When  a  complaint  fails  to  state  the  time  of 
the  discovery  of  a  fraud  committed  more  tlian 
three  years  before  commeocement  of  the  action, 
a  demurrer  based  on  the  statute  of  limitations 
will  lie. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  XHg.  U  668,  669 ;  Dec.  Dig.  «=> 
179.1 

8.  Guardian  and  Ward  «=3l05  —  Salx  of 
Ward's  Propebtt — Pubcuasb  by  Guabd- 
lAN— Sbttino  Aside— Laches. 

The  fact  of  a  guardiansliip  will  not  war- 
rant wards  in  delaying  many  years  after  reach- 
ing their  majority  in  instituting  their  suit  to 
net  aside  a  purchase  of  their  property  by  their 
guardian. 

|E^.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  |g  3S3-389;  Dec.  Dig.  «=» 
105.] 

4.  Limitation  of  Actions  «=»10S— Computa- 
tion OF  PEBIOD — CONSTBHCnvE  Tbust. 
A  guardian  of  infant  wards  acquired  prop- 
erty of  such  wards.  The  wards,  after  reaciting 
their  majnrity  and  discovering  the  acts  of  the 
guardian,  delayed  many  years  to  attack  the  sale. 
JleUi.  that  even  if  the  guardian  was  guilty  of 
fraud  so  that  a  constructive  trust  was  raised, 
no  repudiation  of  such  a  trust  by  him  was  nec- 
rssnr;  to  start  the  running  of  limitations,  and 
hence  the  action  was  barred  by  the  three  and 
five  year  periods  prescribed  by  Code  Civ.  Proc. 
»  318,  336  (subds.  1.  2),  338  (subd.  4),  and 
1573. 

1  Kd.  Note. — For  other  cases,  see  Limitation  of 
AcUons.  Cent.  Dig.  gj  500,  506-BlO;   Dec,  Dig. 
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Department  2.  Appeal  from  Superior 
Court,  Siskiyou  County;  James  F.  Lodge, 
Judge. 

Action  by  Alice  Amelia  Earhart  and  oth- 
ers against  the  Churchill  Company  and  oth- 
ers. From  a  Judgment  for  defendants,  plain- 
tiffs appeal.    A£9rmed. 

Jacob  F.  Wetael,  of  Tteka  (W.  H.  Carlln, 
of  MarysTllle,  of  counsel),  for  appellants. 
James  R.'Tapscott  and  James  F.  Farraher, 
both  of  Yreka,  for  respondents, 

MELVIN,  J.  On  May  29,  1909,  a  com- 
plaint was  filed  In  which  the  plalntiCfs  at- 
tempted to  allege  two  causes  of  action,  one 
to  quiet  title  to  certain  property  in  Siskiyou 
county,  and  the  other  based  upon  the  assert- 
ed fraud  of  one  Jerome  Churchill  as  one  of 
the  administrators  of  the  estate  of  Charles 
B.  Boyes,  deceased.  In  conducting  a  sale  of 
the  property  involved  to  one  Renner,  who  by 
a  previous  arrangement  with  said  Churchill 
conveyed  the  land  to  him  and  to  the  Siskiyou 
County  Bank.  The  sale  was  made  after  or- 
der of  court  in  that  behalf,  and  the  amount 
obtained  was  the  exact  sum  necessary  to 
cancel  a  mortgage  on  the  property,  In  which 
Jerome  Churchill  and  the  Siskiyou  County 
Bank  were  the  mortgagees.  The  date  of  said 
sale  was  December  21,  1895.  It  was  alleged 
that  before  the  death  of  said  Churchill  In 
1908  he  acquired  the  bank's  title  to  the 
property  and  conveyed  It  to  the  Churchill 
Company,  a  family  con>oration  of  which  he 
was  a  member.    A  demurrer  to  the  second 


cause  of  action  was  sustained  September  21, 
1912,  and  on  October  7tb  of  that  year  a 
"first  amended  complaint"  was  filed,  seeking 
to  set  up  a  cause  of  action  based  upon  the 
alleged  fraXid.  A  demurrer  to  this  complaint 
was  sustained,  and,  plaintiffs  failing  to 
amend  their  pleading,  Judgment  was  entered 
against  them. 

It  was  alleged  in  the  first  amended  com- 
plaint that  Jerome  Churchill  was,  at  the 
time  of  his  death  in  1908,  an  administrator 
of  the  estate  of  Charles  B.  Boyes,  deceased, 
and  that  he  had  never  been  discharged  from 
the  office  of  guardian  of  the  minor  heirs  of 
said  Boyes,  to  which  he  had  been  regularly 
appointed.  It  was  also  averred  that  no  final 
accounting  had  ever  been  made  In  either  the 
guardianship  proceeding  or  the  estate  of 
Charles  B.  Boyes.  The  probate  sale  was 
made  at  public  auction,  and  was  confirmed 
by  the  court  on  January  11,  1896.  The  al- 
leged fraud  of  Churchill  was  "that  for  the 
purpose  of  shutting  out  competition  in  bid- 
ding at  said  sale,  and  for  the  purpose  of 
preventing  other  bids  being  made  at  said 
sale,  other  than  his  own,"  he  caused  the  sale 
to  be  called  at  "about  the  hour  of  9  o'clock" 
of  December  21,  1895.  It  had  been  adver- 
tised to  take  place  at  10  o'clock,  and  "by  rea- 
son of  no  competitive  bids  the  sum  for  which 
said  premises  were  bid  In  was  far  tielow  the 
real  and  true  value  thereof."  It  thus  ap- 
pears that  the  sale  took  place  more  than  14 
years  prior  to  the  commencement  of  the  ac- 
tion and  more  than  16  years  before  the  filing 
of  the  first  amended  complaint  On  the  con- 
firmation of  said  sale  Jerome  Churchill,  ad- 
ministrator, and  Margaret  Jane  Boyes,  wid- 
ow of  Charles  B.  Boyes,  and  administratrix 
of  his  estate,  executed  to  the  purchaser  a 
deed,  which  was  recorded  January  17,  1896. 
Thereafter  the  purchaser  gave  hla  deed  to 
the  property  to  Churchill  and  the  Siskiyou 
County  Bank,  which  was  also  recorded  on 
January  17,  1896,  more  than  18  years  prior 
to  the  commencement  of  the  action,  and  said 
deed  had  been  of  record  more  than  12  years 
before  Churchill's  death.  Margaret  Jane 
Boyes  continued  the  administration  of  the 
estate  of  her  deceased  husband  until'  AfwU 
21,  1910,  when  she  resigned.  It  la  to  be  not- 
ed that  Margaret  Jane  Boyes  Is  nut  a  party 
to  the  action  In  any  capacity,  and  that  since 
Its  commencement  and  Iiefore  the  filing  of 
the  first  amended  complaint  she  Joined  with 
six  of  her  children  in  a  deed  granting  to  the 
defendants  all  Interest  In  the  property  In- 
volved. Respondents  call  our  attention  to 
the  further  fact  that  the  other  children,  ap- 
pellants herein,  have  been  of  the  age  of  ma- 
jority at  least  since  a  time  prior  to  Novem- 
ber 27,  1903.  Estate  of  Boyes,  151  CaL  14S, 
90  Pac.  454.  But  we  need  not  refer  to  the 
opinion  in  that  case.  In  which,  by  the  way. 
Mr.  CburcbiU's  conduct  in  the  very  transac- 
tioi^  here  attacked  as  fraudulent,  is  highly 
commended. 
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[1-S]  Upon  the  fiice  of  the  complaint  it- 
self tbe  court  was  bound  to  snstaln  the  de- 
murrei'.  As  we  are  not  Informed  in  the 
first  amended  complaint  when  John  E^han 
Boyes  and  Fannie  Jane  Pope  or  either  of 
them  reached  majority,  we  are  bound  to  as- 
sume, under  familiar  principles  of  pleading, 
that  each  was  sui  Juris  at  a  time  long  enough 
prior  to  the  filing  of  the  first  amended  com- 
plaint to  allow  tbe  statute  of  limitations  to 
operate  if  it  be  applicable  at  all.  When  a 
coniplaint  fails  to  state  the  time  of  the  dis- 
covery of  a  fraud  committed  more  than  three 
years  before  the  commencement  of  the  ac- 
tion, a  demurrer  based  upon  tbe  statute  of 
limitations  will  lie.  Sublette  t.  Tinney,  9 
Cal.  425.  From  the  complaint  itself  it  ap- 
pears that  record  evidence  of  Mr.  Churchill's 
purchase  of  this  property  has  been  in  ex- 
istence for  many  years,  and  there  is  no  al- 
legation that  appellants  were  not,  at  all 
times,  fully  aware  of  the  facts.  Merely  l>e- 
cause  he  had  been  their  guardian  they  were 
not  entitled,  after  coming  of  age,  to  shut 
their  eyes  to  the  fraud,  if  any  had  been  com- 
mitted. Equity  will  not  countenance  stale 
claims,  and  after  tbe  lapse  of  so  much  time 
will  strictly  scrutinize  such  bills  as  this, 
and  will  send  applicants  for  relief  out  of 
court  unless  they  make  a  most  meritorious 
showing  of  their  right  to  the  assistance  for 
which  they  pray.  Burke  v.  Magnire,  164 
Cal.  465,  98  Pac.  21;  Robertson  v.  Burrell, 
110  Cal.  578,  42  Pac.  1086. 

[4]  But  appellants  contend  that  by  his 
fraud  Mr.  Churchill  became  their  trustee, 
that  his  possession  was  their  own,  and  that 
consequently  the  statute  could  not  run 
against  their  rights.  The  rule  which  they  in- 
voke and  the  authorities  which  they  cite  are 
applicable  to  express  trusts — not  to  involun- 
tary trusts.  A  trustee  of  such  a  trust  need 
not  repudiate  it  in  order  that  tbe  statute 
should  begin  to  run.  Hecht  y.  Slaney,  72 
Cal.  366,  14  Pac.  88;  County  of  Los  Angeles 
v.  Winans,  13  Cal.  App.  261,  109  Pac.  650; 
3roder  v.  Conklln,  121  Cal.  288,  53  Pac.  699 ; 
Nougues  V.  Newlands,  118  Cal.  106,  50  Pac. 
386..  Section  338,  subdivision  4,  Code  of  Civ- 
il Procedure,  was  therefore  applicable  and 
was  properly  held  by  the  lower  court  to  be 
a  bar  to  the  action.  Unkel  ▼.  Robinson,  163 
Cal.  651,  126  Pac  485.  The  demurrer  also 
specified  sections  318,  336  (subdivisions  1  and 
2),  343,  and  1578,  Code  of  Civil  Procedure, 
so  that  in  any  view  of  the  pleading  the  ac- 
tion was  barred  and  the  bar  of  the  statute 
properly  brought  to  the  attention  of  the 
conrt. 

All  that  has  been  written  above  has  as- 
sumed that  the  fraud  was  suSBciently  alleged. 
Respondents  contend  with  much  force  that 
tbe  complaint  failed  to  aver  fraud  with  that 
particularity  and  clearness  required  In  all 
bills  of  equity  seeking  such  relief  as  is  here 
prayed  for.  But  we  need  not  go  into  that 
question,  as  the  cause  of  action,  even  if  suf- 


ficiently set  forth,  Is  very  clearly  barred  by 
the  statute  of  limitations. 
The  Judgment  Is  affirmed. 

We  concur:  HENSHAW,  J.;  LOBIGAN,  J. 


ae»  Cal.  6S7) 

GATES  et  aL  ▼.  McNEIL  et  «L    (I<.  A.  3451.) 

(Supreme  Court  of  California.    March  30, 
1915.) 

1.  LANDI.OBD   AITD  TKNAITT  «=»92— OPTIOlf  TO 
PUKCHASB— CONSTBUCTION — '  'ThKN.  " 

An  Option  to  purchase  contained  in  a  lease 
for  ten  yearti,  stipulating -that,  in  case  the  lemee 
sliall  not  exercise  his  option  to  purchase  witli- 
in  two  years  from  tbe  date  of  the  lease,  "then" 
the  right  to  purchase  shall  absolutely  determine, 
except  that  he.  after  having  paid  the  rent  for 
the  term,  shall  "then"  have  the  right  and  op- 
tion to  j^urchase  for  a  specified  price,  need  not 
be  exercised  at  the  time  of  the  last  payment  of 
rent,  but  may  be  exercised  at  the  expiration  of 
the  term;  for  the  word  "then"  is  uiied  in  the 
sense  of  "in  the  event  of,"  or  "in  such  case." 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  ${  290-294 ;  Dec  Dig.  «=> 
02. 

For  other  definitions,  see  Words  and  Phrssei, 
First  and  Second  Sieries,  Then.] 

2.  Landlobd  and  Tenant  ^s»92— Oftion  to 
PUBCHASB — Consideration. 

An  option  to  purchase  contained  in  a  lease 
for  a  term  which  stipulates  that  the  lessee  on 
payment  of  rent  for  tbe  term  may  purdiaae  the 
premises  at  a  specified  sum  is  not  a  mere  of- 
fer, without  consideration,  of  the  privilege  of 
purchasing  within  a  specified  time,  which  may 
be  withdrawn  before  acceptance,  but  payment  of 
the  rent  for  tbe  full  term  is  a  consideration  for 
the  irrevocable  right  to  purchase  on  the  lessee 
electing  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  if  290-294;  Dec  Dig.  «=> 
92.] 

3.  Landlord  and  Tenant  «=>92— Option  to 
PcacH  abb— Acceptance. 

A  notice  by  a  lessee  liaving  th<.  right  to 
purchase  tbe  premises  within  a  specified  time 
for  a  specific  price,  which  recites  that  the  lessee 
exercises  his  option  to  pnrchase,  and  ia  ready 
and  willing  to  pay  the  specified  price,  evidences 
an  absolute  and  unqualified  election  to  purchase, 
though  it  demands  the  lessor  to  produce  a  cer- 
tificate of  good  title,  and  that  on  completion  ot 
tlie  sale  he  shall  convey  the  land  free  from  m- 
cumbrance,  and  that,  on  notice  of  the  deposit  in 
a  bank  of  certificate  of  title  and  deed,  the  lessee 
will  deposit  the  price ;  for  the  reference  to  the 
fumisblng  of  a  certificate  of  title  and  the  execu- 
tion of  a  deed  is  not  a  condition  to  the  accept- 
ance of  the  option  to  purchase,  but  relates  to 
the  matters  of  carrying  out  the  contract  created 
by  tbe  acceptance. 

'  [Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  fi  290-294;  Dec  Dig.  «s» 
92.] 

4.  Landlobd  and  Tenant  «sa02— Option  to 

PUBCHASE- ACCKFTANCB — CONDITIOKS. 

An  option  to  purchase  contained  in  a  lease 
stipnlatittg  that  at  tbe  end  of  the  term  the 
lessee,  on  payment  of  fnll  rent,  may  pnrchase 
tlie  premises  for  a  specified  sum,  does  act  re- 
quire tbe  lessee  to  pay  or  tender  payment  of 
the  price  at  tbe  time  of  giving  notice  of  accept- 
ance, tbongb  payment  will  be  essential  before 
be  is  entitled  to  a  conveyance. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |f  290-294 ;  Dec  Dig.  «=> 
92.] 
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6.   VkNDOB  and  PtJBCHASKB  «=»67— OPTION  TO 

PtjROHABE— Notice   or  Acckptanob— Obli- 

OATION  OF  Parties. 

In  the  absence  of  anything  in  the  contract 
giving  an  option  to  purchase,  the  obligation  of 
the  parties  m  the  perforinaDce  of  the  contract 
on  exercising  the  option  is  governed  by  the  law 
governing  contracts  for  the  purchase  and  sale 
of  property  under  which  the  agreement  of  the 
vendor  to  convey  and  the  purchaser  to  pay  the 
price  are  mutual  and  dependent  covenants  to  be 
performed  contemporaneously,  and  each  party 
must  perform  his  part  within  a  reasonable  time, 
and  the  payment  of  the  price  and  the  delivery 
of  the  deed  are  concurrent  acts. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  87 ;  Dec.  Dig.  «s>67.] 

6.  Specific  PEaroKiiANCK  e=s>97— Right  to 
RKUEr— Pebfobvanck  of  Contbact. 

A  purchaser  seeking  the  specific  perform- 
ance of  a  contract  for  the  sale  of  real  estate 
must  perform  or  offer  to  perform  his  part  of 
the  contract 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {g  286-298 ;  Dec.  Dig.  «=» 
97.] 

7.  Specific  Pebfobkancb  «=»97— Option  to 
Pubchase  —  Notice  of  Acceptance  —  Pee- 
fobmanck  of  conditions. 

Where  a  lessee  having  an  option  to  por- 
chase  the  premises  for  a  specified  sum  exercis- 
ed the  option,  and  offered  to  pay  the  price  on 
the  lessor  producing  a  certificate  of  good  title 
and  depositing  in  escrow  a  deed  conveying  good 
title,  and  the  lessor  made  no  objection  to  the 
conditions  accompanying  the  offer  of  payment, 
any  objections  were  waived,  and  the  offer  Of 
payment  was  sufficient  to  authorize  specific  per- 
lormanee. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  H  286-298;  Dec.  Di«. 
«=>97.] 

Department  2.  Appeal  from  Saiperior 
Court,  Los  Angeles  County;  Frank  B.  Willis, 
Judge. 

Action  by  Charles  B.  Cates  and  another 
against  J.  A.  McNeil  and  another.  From 
a  judgment  for  defendants,  plalntiffB  appeal. 
Affirmed. 

Alton  M.  Cates  and  Stewart  &  Stewart, 
all  of  Los  Angeles,  for  appellants.  J.  W. 
Ballard  and  Frank  James,  both  of  Los  An- 
geles, for  respondents. 

LORIGAN,  J.  This  action  for  unlawful 
detainer  was  brought  by  plaintiffs  ^o  recover 
iwssession  of  a  tract  of  land  In  Los  Angeles 
county  under  a  claim  that  the  defendants 
were  unlawfully  holding  over  after  the  ex- 
piration of  their  term  of  lease.  Defendants 
denied  such  unlawful  holding,  and  by  cross- 
complaint  sought  specific  'performance  under 
a  provision  of  their  lease  giving  them  an 
option  to  purchase  the  leased  premises. 

It  appears  that  on  May  26,  1902,  0.  B. 
Van  Every,  the  predecessor  in  Interest  of  the 
plaintiffs  Id  the  fee  of  the  land  herein  In- 
volved, executed  a  written  lease  of  said 
premises,  described  therein  as  containing 
four  acres  more  or  less,  to  the  predecessors 
of  defendants  for  a  term  of  ten  years,  at 
the  monthly  rent  of  $10  per  month,  payable 
In  advance  on  the  Ist  day  of  each  month  of 
the  term,  and  also  by  the  terms  of  said  lease. 


and  In  consideration  thereof,  granted  to  said 

lessees  an  option  to  purchase  the  said  prem- 
ises on  certain  terms  if  exercised  by  them 
at  certain  spedfled  early  periods  during  the 
leasehold  term,  and  further  provided  for 
the  exercise  by  them  of  a  final  option  right 
(being  the  fourth  option  clause  in  the  lease) 
as  follows: 

"And  in  case  the  party  of  the  second  part 
shall  not  exercise  its  right  and  option  to  pur- 
chase said  land  within  two  years  from  date 
hereof,  then  and  in  that  event  such  right  and 
option  to  pnrchase  shall  absolutely  determine 
and  be  null  and  void,  except  that  Uie  party  of 
the  second  part,  after  having  paid  the  rent  on 
said  property  for  the  term  of  ten  years,  shall 
then  have  the  right  and  option  to  purchase  said 
property  for  the  price  of  $600  pep  acre." 

The  lease  was  forthwith  duly  recorded.  Ou 
January  3,  1903,  the  original  lessees  assign- 
ed and  transferred  said  lease  and  the  right 
to  purchase  the  said  leased  premises  under 
and  by  virtue  of  the  option  agreements  there- 
in contained  to  the  defendants  and  cross- 
complatnahts.  The  lessor,  C.  B.  Van  Every, 
died  on  October  27,  1908,  and,  by  doe  pro- 
ceedings In  the  matter  of  his  estate,  plain- 
tiffs became  the  owners  of  the  fee  of  said 
leased  premisea 

The  court  found  these  tacts,  and,  In  addi- 
tion, made  a  finding,  No.  9: 

"That  the  time  to  exercise  the  right  or  privi- 
lege to  purchase  said  premises  granted  to  cross- 
complainants  by  the  fourth  option  clause  of  said 
lease  at  the  price  of  $600  per  acre,  by  the  terms 
of  said  lease  and  option,  expired  on  the  27th  day 
of  May,  1912,  the  26th  of  May,  1012,  being 
Snnday;  that  on  the  25th  day  of  May,  1912, 
*  *  *  the  said  cross-complainants  elected  to 
purchase  the  said  leased  premises  under  and  by 
virtue  of  the  right  and  privilege  so  to  do  grant- 
ed by  said  fourth  option  of  said  lease  at  the 
price  of.  $600  per  acre,  and  thereupon  on  said 
day  and  place  duly  and  personally  notified  said 
Charles  B.  Cates  thereof  by  serving  upon  him 
personally  at  said  time  and  place  a  written  no- 
tice thereof  and  tender  of  said  price,  and  also 
on  the  27tb  day  of  May,  1912,  •  •  •  du]^ 
and  personally  notified  said  *  *  *  Ellen  M. 
Brown  thereof  by  serving  upon  her  at  that  time 
and  place  a  written  notice  thereof  and  tender  of 
the  said  price,  and  then  and  there  demanded 
from  said  plaintiffs  their  deed  of  conveyance  con- 
veying said  premises  to  cross-complainants." 

In  connection  with  this  findiug  the  court 
set  forth  as  part  of  It  the  said  notice,  ten- 
der, and  demand  Just  referred  to  In  full, 
and  we  quote  here  only  the  material  part, 
which  is  as  follows: 

"This  is  to  notify  yon  and  each' of  yon  that 
we,  the  undersigned  owners  of  the  said  inden- 
ture of  lease  and  in  possession  thereunder  of 
said  lands  and  premises  therein  described,  here- 
by exercise  their  option  to  purchase  and  are 
ready  and  willing  to  purchase  the  land  in  said 
lease  described  at  the  said  price  of  six  hundred 
($600.00)  dollars  per  acre  as  in  said  lease  stip- 
ulated. 

"And  we  hereby  demand  that  at  as  early  day 
as  possible  you  cause  a  certificate  of  title  to 
said  land  described  in  said  indenture  of  lease 
to  be  prepared,  showing  title  in  you  free  from 
all  incumbrance,  and  that  upon  the  completion 
of  the  same  that  you  convey  said  land  to  us, 
free  from  all  incumbrance,  by  a  good  and  suffi- 
cient deed  of  conveyance,  and  deposit  said  cer- 
tificate and  deed  in  escrow  with  any  bank,  title 
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company,  or  individual  you  may  select  for  that 
purpose,  with  iDstructiocs  to  deliver  the  same  to 
us  upon  payment  of  the  amount  of  purchase 
price.  Upon  notice  of  such  selection  for  such 
escrow  we  will  at  once  deposit  therewith  the 
full  amount  of  such  purchase  price,  with  the 
instructions  to  deliver  the  same  to  you  upon  the 
delivery  to  us  of  said  certificate  of  title  and 
said  deed  of  conveyance." 

Proceeding,  the  court  found  that  at  the 
time  of  serving  said  written  notice  of  election 
neither  -of  the  plaintiffs  so  served  at  that 
time  made  any  objection  to  said  notice  or 
tender  or  to  any  matter,  form,  or  provision 
therein,  nor  to  the  said  notice  or  tender,  or 
as  to  the  mode  of  performance  on  the  part 
of  cross-compiainants,  though  each  had  am- 
ple opportunity  to  do  80 ;  that  plaintiffs  fail- 
ed and  refused  to  execute  said  conveyance  to 
respondents,  and  on  January  20,  1912,  while 
cross-complainants  were  still  In  possession  of 
the  premises,  plaintiffs  demanded  of  them  a 
surrender  of  the  possession  by  them  to  plain- 
tiffs, which  being  refused,  plaintiffs  there- 
upon commenced  this  action  in  unlawful  de- 
tainer; that  cross-complainants,  as  lessees, 
had  during  the  term  of  the  lease  erected  on 
the  premises  a  plant  for  refining  crude 
petroleum,  and  made  improvements  and  addi- 
tions to  their  plant  of  the  value  of  $30,000; 
that  at  the  time  of  the  malclng  and  execution 
of  the  lease  the  fair  market  value  of  the 
leased  land  did  not  exceed  $400  an  acre;  tliat 
-crosa-complainants  in  their  cross-complaint 
had  made  tender  to  plaintiffs  of  said  option 
price  of  $600  an  acre,  and  in  open  court  at 
the  opening  of  the  trial  of  this  action  had 
further  tendered  to  plaintiffs  said  price,  and 
then  and  there  offered  the  same  to  plaintiffs 
upon  receiving  their  deed  of  conveyance  of 
said  land. 

As  conclusions  of  law  the  court  found  that 
the  respondents  were  entitled  to  have  their 
option  agreement  specifically  performed  -by 
the  execution  of  a  deed  to  them  by  plaintiffs 
-on  payment  to  the  latter  of  $2,262,  with  in- 
terest 

Judgment  was  entered  accordingly,  from 
which  plaintiffs  appeal,  accompanying  their 
appeal  by  a  duly  certified  transcript  of  the 
evidence  given  on  the  trial. 

[1]  The  sole  contention  of  appellants  is 
-that  the  evidence  does  not  support  finding 
No.  9,  which  we  have  quoted,  in  which  the 
court  finds  that  on  May  25-27,  1912,  respond- 
ents had  elected  to  purchase  the  leased  prop- 
erty by  virtue  of  the  right  and  privilege  so 
to  do  granted  by  the  option,  or  tliat  on  those 
dates  they  had  tendered  the  plaintiffs  the 
purchase  price  provided  to  be  paid  in  exer- 
-cise  of  the  option.  In  this  behalf  they  assert 
that,  under  the  terms  of  the  option,  the  time 
-to  exercise  It  was  on  the  date  for  the  pay- 
ment of  the  last  rent— April  26,  1912 — and 
that  an  election  to  do  so  subsequent  to  that 
date,  but  within  the  terms  of  the  lease,  was 
too  late,  relying  in  this  contention  on  the 
word  "then,"  found  in  the  last  clause  of  the 
option  right,  which  declares  that  the  "party 
«f  the  second  part,  after  having  paid  the  rent 


on  said  premises  for  the  term  of  ten  years, 
shall  then  have*  the  right  and  option  to  pur- 
chase said  property  at  the  price  of  $600  per 
acre."  They  insist  that  by  the  use  of  the 
word  "then"  a  definite  time  was  fixed  for  the 
exercise  of  the  option;  that  the  privilege  of 
purchasing  the  premises  arose  at  the  time 
for  payment  of  the  last  rent  on  April  26, 
1912,  and  was  "then"  to  be  exercised  by 
acceptance  if  they  should  elect  to  avail  them- 
selves of  the  right,  and,  as  it  was  not  exer- 
cised then,  it  expired.  But  what  was  meant 
by  the  use  of  the  word  "then"  in  the  sentence 
is  a  matter  of  interpretation.  It  will  be  ob- 
served that  there  is  nothing  in  the  terms  of 
the  option  provision  expressly  making  time 
of  the  essence  of  the  exercise  of  the  option 
right.  Nor  do  we  think  that  It  must  be  held 
that  the  word  "then"  was  intended  to  fix 
with  certainty  the  time  for  such  exercise  as 
of  the  date  of  payment  of  the  last  monthly 
rental.  It  will  be  noted  that  the  word  "then" 
is  used  twice  in  the  fourth  option  provision 
here  under  consideration — first  in  referring 
to  the  two-year  option;  and  next  as  applying 
to  this  particular  option  clause.  While  the 
word  "then"  may  be  used  as  an  adverb  of 
time,  and  in  a  chronological  sense  fix  a  time 
limit,  so  also  it  may  l)e  used  in  a  sequential 
sense  meaning  "in  that  event"  or  "In  such 
case."  The  latter  is  obviously  the  sense  in 
which  it  was  used  in  referring  to  the  two- 
year  option,  and  we  think  such  was  the  sense 
in  which  it  was  used  respecting  the  final  op- 
tion. By  the  provision  of  the  lease  that  op- 
tion right  was  not  available  to  respondent* 
lessees  until  "after  having  paid"  the  rent  for 
ttie  full  term  of  ten  years.  Payment  for  this 
full  term  was  a  condition  precedent  to  the 
exercise  of  this  right  of  option  at  all,  and  it 
was  the  fulfillment  of  this  condition  prece- 
dent to  which  the  word  "then"  liad  relation, 
and  was  used  in  the  'sense  of  "in  the  event 
or*  or  "in  such  case"  of  payment  of  rent 
for  the  term  of  ten  years  the  lessees  "shall 
then  have  the  right  and  option  to  purchase 
said  property."  This  construction  is,  in  our 
opinion,  strengthened  by  a  consideration  of 
the  lease.  After  the  payment  of  the  last  in- 
stallment of  rent  the  relation  of  landlord  and 
tenant  was  still  to  continne  for  a  montii.  It 
is  hardly  to  be  assumed  that  it  was  the  in- 
tention of  the  parties  to  the  option  right  that 
it  should  be  exercised  while  the  relation  of 
landlord  and  tenant  existed.  On  the  con- 
trary, the  reasonable  interpretation  would  be 
that,  while  the  right  of  option  was  to  arise 
for  the  benefit  of  the  lessees  only  on  pajrment 
of  rent  for  the  full  term,  the  lessees  were 
not  required  to  exercise  that  right  until  the 
expiration  of  the  lease. 

[2,  3]  It  is  next  insisted  by  appellants  that 
the  respondents  did  not  on  May  25-27th  elect 
to  purchase  the  leased  premises  under  the 
right  granted  by  the  option.  The  claim  is 
that  the  notice  of  acceptance  of  the  option 
right  was  not  absolute  and  unqualified,  but 
was  accompanied  by  conditions  not  embraced 
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in  the  terms  of  the  option  offer  and  wUcb 
rendered  its  acceptance  conditional ;  hence 
it  is  claimed  there  was  no  good  or  valid  ac- 
ceptance. 

It  la  to  be  observed  that  the  option  right 
involved  here  is  not  a  mere  offer  without  con- 
sideration of  the  privilege  of  purchasing  the 
property  within  a  spedflc  time  which  might 
have  been  withdrawn  at  any  time  before  ac- 
ceptance by  the  lessor.  Here  there  was  a 
valuable  consideration  moving  from  the  les- 
sees to  the  lessor;  the  payment  by  the  les- 
sees of  rent  for  the  fnll  term  was  the  consid- 
eration for  their  irrevocable  right  to  pur- 
chase the  leased  premlsea  at  the  specified 
price  If  they  sbonld  elect  to  do  so.  Hall  v. 
Center,  40  Cal.  63. 

Having  purchased  this  right  to  have  a 
conveyance  of  the  property  made  to  them 
after  the  payment  of  rent  for  a  definite  term 
If  they  shoQld  elect  to  exercise  the  right 
according  to  the  terms  in  which  It  was  of- 
fered, all  that  was  necessary  on  their  part 
to  do  was  to  give  notice  in  due  time  of 
their  acceptance  of  the  terms.  When  this 
was  done  what  was  before  an  option  right 
became  an  executory  contract  for  the  sale 
and  purchase  of  the  property.  There  can  be 
no  question  but  that  the  respondents  served 
upon  the  appellants  a  notice  of  their  accept- 
ance of  the  option  offer  and  In  the  exact 
terms  set  forth  In  the  option  clause.  This 
is  apparent  from  the  opening  sentence  of 
that'  notice  as  quoted  In  the  finding.  But 
it  Is  Insisted  by  appellants  that,  while  re- 
8i)ondents  gave  notice  of  their  exercise  of 
the  option  right  and  their  readiness  and  will- 
ingness to  purchase  the  land  at  the  price 
stipulated  in  the  lease,  this  attempted  ac- 
ceptance was  accompanied  by  conditions — 
that  a  certificate  of  title  and  a  deed  to  the 
premises  should  be  deposited  in  escrow  with 
some  banlc — that  these  conditions  were  not 
required  or  provided  for  in  the  option  con- 
tract to  be  done  by  the  lessor  or  the  appel- 
lants as  successors  in  Interest,  and  that  a 
demand  for  their  performance  accompanying 
the  notice  of  acceptance  as  part  thereof  ren- 
dered the  acceptance  ineffectual.  It  is  true 
that  the  option  contract  does  not  call  for  the 
production  of  any  certificate  of  title  or  deed 
to  be  deposited  in  escrow,  and  the  demand 
of  the  respondents  in  this  respect  was  un- 
warranted. But  these  matters  had  reference 
solely  to  the  performance  of  the  contract; 
the  manner  in  which  it  should  be  carried 
out  after  It  was  created  by  the  acceptance 
which  was  made.  The  opening  paragraph  of 
the  notice  to  appellants  was  an  absolute  and 
unqualified  acceptance  of  the  right  of  option 
according  to  its'terms.  The  subsequent  para- 
graph referring  to  furnishing  a  certificate 
of  title  and  the  matter  of  the  escrow  con- 
tains no  language  Imposing  the  doing  of 
these  Jthlngs  as  a  condition  to  the  accept- 
ance. It  is  a  paragn'aph  wholly  disconnected 
with  the  previous  paragraph  declaring  an 
acceptance  in  clear  and  unqualified  language. 


and  does  not  In  terms  or  by  necessary  intend- 
ment Impose  any  conditions  as  to  the  ac- 
ceptance of  the  option.  It  does  not  say  that 
the  option  Is  accepted  "on  condition"  or 
"provided"  these  things  shall  be  done.  It 
has  reference  to  something  that  is  to  be 
done  and  necessarily  would  have  to  be  done 
after  the  acceptance  in  the  previous  para- 
graph is  declared  made ;  things  that  are  to 
be  done  "at  as  early  a  date  as  possible" 
after  the  acceptance.  The  acceptance  by 
respondents  unconditionally  made  In  the  first 
paragraph  of  the  notice  having  converted 
the  option  right  into  an  executory  contract 
of  sale  and  purchase  of  the  leased  premises, 
the  second  paragraph  was  not  Intended  to 
have  any  relation  to  such  acceptance  nor 
to  render  such  acceptance  In  any  particular 
conditional  or  qualified.  It  related  merely 
to  the  suggestion  of  a  convenient  mode  or 
manner  of  closing  up  the  transaction — the 
performance  of  the  executory  contract  of 
sale  created  by  the  acceptance.  Of  course, 
as  we  have  said,  the  contract  did  not  provide 
for  the  doing  of  these  things  even  as  a  mode 
of  performance,  and  the  court  in  its  decree 
for  specific  performance  did  not  so  require. 
What  we  are  holding,  however,  Is  that  these 
matters  complained  of  as  embraced  in  the 
notice  were  not  intended  to  have  anything 
to  do  with  the  acceptance  of  the  option  right 
which  was  unqualifiedly  accepted  by  the 
respondents  according  to  Its  terms  "as  In 
said  lease  specified,"  but  related  solely  to 
the  matter  of  carrying  out  the  contract  by 
such  acceptance.  Similar  conditions  accom- 
panying acceptance  have  been  similarly  con- 
strued. Turner  v.  McCormick,  36  W.  Va: 
161,  49  S.  E.  28,  67  L.  R.  A.  853,  107  Am. 
St.  Eep.  004;  Kreutzer  v.  Lynch,  122  Wis. 
474,  100  N.  W.  887;  Long  v.  Needh.am,  87 
Mont  408,  96  Pac.  731;  Rankin  v.  Ranldn, 
216  III.  182,  74  N.  B.  7Q3. 

[4]  It  is  further  contended  by  appellants 
that,  under  the  terms  of  the  option  clause  In 
the  lease,  payment  of  the  purchase  price  at 
the  time  when  the  option  rigbt  might  be 
exercised  was  essential  to  constitute  ac- 
ceptance; that  there  was  no  tender  of  the 
purchase  price  made  to  the  appellants  when 
the  respondents  served  tbeir  notice  of  the 
exercise  of  their  right  to  purchase;  and 
hence  there  was  no  valid  acceptance.  In 
support  of  this  contention  they  Insist  that 
the  payment  of  the  money  which  respondents 
offered  to  make  was  a  payment  to  be  made 
after  appellants  had  complied  with  the  un- 
warranted conditions  as  to  a  certificate  of 
title  and  the  preparation  and  deposit  of  a 
deed  in  escrow;  that  this  was  an  offer  to 
pay  money,  not  only  on  such  unwarranted 
conditions,  but  In  the  fntui;e,  while,  in  order 
to  constitute  a  valid  exercise  of  the  right 
of  option  to  purchase  the  property  and  create 
a  binding  contract.  It  was  essential  that  pay- 
ment of  the  purchase  price  be  tendered  at 
the  time  when  the  right  was  exercised;  and 
that  payment  of  sucb  puicbase  price  was^tha. 
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only  thing  required  by  the  option  in  order 
to  constitute  acceptance.  We  do  not  deem 
it  necessary  liere  to  discuss  the  terms  of  the 
notice  served  on  appellants  as  to  whether  it 
•constituted  a  tender  of  the  purchase  price 
at  that  time  or  not  The  option  clause 
gave  the  respondents  a  right  to  purchase 
the  leased  premises  for  the  price  of  $600 
an  acre.  There  is  nothing  in  the  option 
clause  which  requires  payment  of  the  price 
-of  the  land  to  be  made  or  tendered  wheni 
the  option  right  is  exercised  in  order  to 
-constitute  an  acceptance.  Payment  may  or 
may  not  be  made  an  essential  condition  to 
the  exercise  of  such  a  right,  just  as  the  par- 
ties see  fit  to  provide  for  in  the  option  agree- 
ment. But  nothing  is  said  about  payment  in 
the  option  clause  here.  It  is  not  even  men- 
Honed.  Wiiat  the  respondents  acquired  un- 
der the  option  clause  was  an  irrevocable 
right  of  option  to  purchase  the  property  at 
a  specified  price  if  they  should  at  the  end 
of  ten  years  elect  to  do  so,  and  all'  that  was 
necessary  on  their  part  to  do,  as  far  as 
the  terms  of  the  option  are  concerned,  in 
order  to  constitute  a  binding  contract  for 
the  sale  and  purchase  of  the  premises,  was 
to  give  notice  of  their  acceptance  of  the 
right  This  they  did.  Payment  of  the  pur- 
•chase  price  at  that  time  was  not  a  condition 
required  by  the  option,  and  it  is  not  for  the 
■court  to  incorporate  terms  in  it  which  the 
parties  to  it  did  not  incorporate  or  even 
mention.  Of  course,  payment  would  be  es- 
rsential  before  respondents  would  be  entitled 
to  a  conveyance  of  the  land,  but  that  is  a 
matter  pertaining  to  the  performance  of  the 
'Contract  of  purchase  and  sale  which  bad 
been  created  by  the  acceptance. 

[{]  In  the  absence  of  anything  In  the  con- 
:tract  itself,  the  obligation  of  the  parties 
in  the  performance  of  the  contract  is  gov- 
-erned  by  the  law  applying  generally  to  bilat- 
eral contracts  for  the  purchase  and  sale  of 
property  under  which  the  agreement  or  cove- 
:nant  of  the  vendor  to  convey  and  the  vendee 
to  pay  the  purchase  price  are  considered 
)mntual  and  dependent  covenants,  and  are  to 
be  performed  contemporaneously  by  the  re- 
spective parties.  Each  party  must  perform 
his  part  in  carrying  out  the  contract,  and 
•do  so  within  a  reasonable  time  after  the 
contract  Is  created.  The  payment  of  the 
jpurchase  price  and  the  delivery  of  the  deed 
are  to  be  done  concurrently,  and,  as  the 
option  clause  here  did  not  provide  otherwise, 
respondents  were  not  bound  to  make  pay- 
ment of  the  purchase  price  until  appellants 
were  prepared  to  make  them  a  deed  convey- 
ing to  them  a  good  title  to  the  premises. 

[6]  Of  course,  before  the  right  to  specific 
performance  may  be  asserted,  the  party  in- 
voking it  must  have  performed  or  offered 
to  perform  on  his  part 

[7]  But,  as  to  the  payment  for  the  land,  the 
respondents  offered  to  make  it  before  the 
suit  and  on  delivery  of  a  deed  to  them  by 


appellants.  It  la  true  that  thin  offer  was 
accompanied  by  conditions — the  productloo 
of  a  certificate  of  title  and  deposit  of  the 
deed  in  escrow — which  were  not  provided 
for  in  the  option,  and  which  respondents  liad 
no  right  to  exact  But,  as  found  by  the 
court,  no  objection  was  made  to  these  con- 
ditions accompanying  the  offer  of  paymait, 
although  appellants  had  ample  opportunity 
to  do  so;  and  hence,  under  the  rule  laid 
down  in  Kofoed  v.  Gordon,  122  CaL  314.  51 
Pac.  1115,  they  were  waived,  and  the  offer 
of  payment  as  made  was  good.  Appellants 
declined  to  do  anything  on  their  part  to- 
wards performance  of  the  contract,  but 
shortly  after  the  notice  of  acceptance  and 
the  offer  of  payment  accompanying  It,  and 
though  respondents  were  not  In  default,  re- 
pudiated their  right  to  have  the  purchase 
consummated  by  bringing  an  action  to  oust 
them  from  the  possession  of  the  property. 
In  their  cross-complaint  tu  this  action  re- 
spondents tendered  the  purchase  price  of  the 
property  to  the  appellants,  and  offered  to 
pay  it  Into  court  for  them.  Under  these  cir- 
cumstances they  did  all  they  were  required 
to  do,  and  were  entitled  to  the  decree  of 
specific  performance  rendered  in  their  favor. 
The  Judgment  appealed  from  is  aiiirmed. 

We  concur:    MELVIN,  J.;  BENSHAW,  J, 


(la  OaL  TUD 
MTTRPHT  et  aL  ▼.  MAGBB.     (Sa&  2052.) 
(Supreme  Court  of  California.    March  30,  1915.) 

1.  New   Tbial   «s>128— MonoK— Sfbcifica- 
TioK  or  Insufficieht  Bvidxi^ck. 

The  specification,  on  motion  for  new  trial, 
in  an  action  to  establish  a  partnership  and  for 
an  accouoting,  that  the  evidence  is  insufiicieiit 
to  sustain  the  finding  that  a  certain  sum  ia  due 
from  defendant,  or  to  luatain  one  that  any  sum 
is  due  from  him,  the  statement  on  the  motion 
containing  all  the  evidence,  is  sufficient  to  inform 
the  court  and  opposing  counsel  of  the  ground 
of  the  motion,  and  so  is  adeqaate,  and  juatifiea 
the  granting  of  the  motion  because  it  appeared 
that  there  had  not  been  an  accounting,  which 
was  necessary. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  257-262;    Dec.  Dig.  «=>128.] 

2.  New   Trial   «=»128— Motion— Attackiwo 

E^NOINOB. 

Even  if  the  setting  forth  in  the  trial  conrt'i 
findings  of  fact  of  a  certain  amount  as  being 
"due"  from  defendant  be  a  conclusion  of  law, 
rather  than  a  finding  of  fact,  it  may,  on  motion 
for  new  trial,  be  attacked  as  a  finding,  by  a 
specification  of  insnfiSciency  of  evidence  to  sus- 
tain it 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  257-262;    Dec.  Dig.  «=3l2S.] 

Department  2.  Appeal  from  Superiot 
Court,  Solano  County;  A.  J.  Buckles,  Judges 

Action  by  Ellen  Magee  Murphy  and  anoth- 
er against  James  Magee,  Jr.  From  an  ordet 
granting  defendant's  motion  for  new  trial, 
plaintiffs  appeal.    Affirmed. 


^EsFor  other  cwm-sm  Mm*  topic  and  KBY-MUHBBK  w  all JUy-MnmbveA  TUgmta  and  Indezai 
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T.  T.  C.  Gregory,  ot  San  Francisco,  Theo- 
dore W.  Cbeeter,  of  Sacramento,  and  O.  J. 
Goodell,  of  San  Frandaco,  for  appellants. 
BeU,  York  &  Bell,  of  Napa,  and  Tbeodore  A. 
Bell,  of  San  Francisco,  for  respondent 

MELVIN,  J.  PlaintiCTs  sued  as  successors 
of  Michael  Magee,  deceased,  seeking  a  Judg- 
ment that  James  Magee,  Jr.,  and  Michael 
Magee  were  partners  in  business  at  the  time 
of  the  tatter's  death;  that  plaintiffs  were  en- 
titled to  half  of  the  earnings  of  the  partner- 
ship since  the  demise  of  said  Michael;  and 
for  an  accounting.  The  court  found  the  ex- 
istence of  the  partnership  as  alleged,  and 
that  defendant  had  taken  into  his  possession 
17,293  belonging  to  said  partnership,  all  of 
which  he  bad  appropriated  to  his  own  use  ex- 
cept $75.  It  was  also  found  that  plaintiffs 
owned  a  half  Interest  In  the  lot  on  which 
the  partnership  business  was  conducted ;  that 
the  reasonable  rental  ralne  of  the  premises 
was  $65  per  month;  that  the  accounts  be- 
tween the  parties  to  the  action  had  been 
closed  and  settled;  and  tliat  plaintiffs  own- 
ed a  half  Interest  in  the  partnership.  After 
motion  for  a  new  trial  the  court  granted  the 
motion  as  to  part  of  the  Judgment  only.  The 
order  recites  that,  it  appearing  that  a  part- 
nership existed  as  alleged  in  the  complaint, 
but  it  also  appearing  that  no  accounting  had 
taken  place,  the  court  approved  the  finding 
and  Judgment  that  a  partnership  existed,  or- 
dered an  accounting,  and  set  aside  tliat  part 
of  the  Judgment  fixing  defendant's  liability 
at  $4,877.82. 

[1]  Appellants'  sole  point  is  that  the  spec- 
ification of  insufflciency  of  evidence  was  not 
in  form  to  bring  the  matter  of  lack  of  ac- 
coonting  to  the  notice  of  the  court — in  other 
words  that  there  was,  in  legal  effect,  no  spec- 
ification at  all.  The  specification  attacked  is 
as  follows: 

"The  evidence  is  insufficient  to  sustain  the 
finding  of  the  court  that  there  ia,  or  was  due, 
from  the  defendant,  James  Magee,  Jr.,  to  said 
copartnership  the  sum  of  $9,755.64,  or  to  snstain 
the  finding  and  decision  of.  the  court  that  any 
gam  whatsoever  was  or  is  dae  from  the  defend- 
ant, James  Magee,  Jr.,  to  said  copartnership,  or 
to  the  plaintiffs."- 

The  statement  on  motion  for  a  new  trial 
contained  all  of  the  testimony  and  exhibits 
offered  or  produced  by  either  party,  and  we 
think  that  the  spedflcation  was  sn£Bcient  to 
inform  the  court  and  the  opposing  counsel 
of  one  of  the  grounds  upon  which  the  motion 
was  to  be  made.  It  is  therefore  adequate  un- 
der the  rule  declared  in  American  Type 
Founders'  Co.  v.  Packer,  130  Cal.  461,  62 
Pac.  744,  and  supported  by  the  decisions  of 
this  court  in  Pendola  v.  Ramm,  138  Cal.  621, 
71  Pac  624,  Drathman  v.  Cohen,  139  Cal. 
313,  73  Pac.  181,  Gwin  v.  Calegaris,  139  CaL 
391,  73  Pac.  851,  Dl  Nola  v.  Allison,  143  CaL 
US,  76  Pac  976,  65  L.  R.  A  419,  101  Am.  St 
Rep.  84,  and  Standard  Quicksilver  Co.  ▼. 
Habishaw,  132  Cal.  124,  64  Pac  113. 


[2]  Appellants  seem  to  rely  upon  the  cir- 
cumstances that  the  setting  forth  of  a  certain 
amount  as  "due"  was  really  a  conclusion  of 
law,  although  it  appeared  also  in  the  "find- 
ings of  fact,"  and  that  the  specification  of  its 
insuflSciency  was  not  in  any  proper  sense  an 
attack  upon  a  "finding."  The  rules  with  ref- 
erence to  specifications  are  much  broader 
and  more  liberal  than  those  relating  to 
pleading,  and  therefore  we  must  hold  that  de- 
fendant's connsel  in  the  specifications  called 
attention  of  court  and  opposing  counsel  to 
the  very  matters  against  which  their  attack 
was  to  l>e  directed.  They  were  not  to  blame 
if  the  court  included  in  the  findings  of  fact 
that  which  was  more  properly  a  conclusion 
of  law.  Indeed,  if  we  were  to  adopt  the  the- 
ory of  plaintiffs  that  the  finding  is  unassail- 
able as  such,  because  it  is  really  a  conclusion 
of  law,  then  we  would  be  forced  to  the  posi- 
tion that  there  is  no  finding  at  all  to  support 
the  formal  conclusion  of  law  and  the  Judg- 
ment in  the  important  matter  of  the  amount 
of  money  adjudged  to  be  due.  The  finding 
(so-called)  Implied  an  accounting  and  a  comp- 
utation of  a  specific  amount  The  specifica- 
tion sufficiently  directed  attention  to  the 
parts  of  the  record,  if  any,  which  would  sup- 
IKirt  these  implications. 

The  order  is  affirmed. 

We  concur:  HBNSHAW,  J.;  liORIOAN,  J. 


(ISO  Cat.  7U) 

CARTY  V.  BLAUTH.    (Sac  2138.) 

(Supreme  Conrt  of  California.    March  80, 
1915J 

1.  Landlobo  ano  Tenant  «=>152— Fall  ov 

BUILDINQ — LESSOB'S   LtlABIUTT. 

Absent  requirement  in  a  lease  that  the 
landlord  make  repairs  and  keep  the  premises  in 
a  habitable  condition,  he  is  not  liable  for  inju- 
ries to  the  tenant  from  fall  of  the  building,  on 
the  adjoining  owner  making  excavations,  though 
notified,  pursuant  to  Civ.  0>de,  {  832,  of  the 
intended  work,  and  taldng  no  steps  to  prevent 
the  fall;  the  statute  not  cbacging  the  common- 
law  rule  as  to  duty  of  the  landlord  to  the  ten- 
ant 

[£d.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  U  162,  638-^43,  545- 
549,  551-657;   Dec  Dig.  «s>152.] 

2.  Lanolobd  ANn  Tbnant  «=9l70— Fau.  of 
liuiLniNG — Lxssob's  Liability. 

There  is  no  liability  on  the  ground  of  main- 
taining a  nuisance  of  a  landlord  to  a  tenant  be- 
cause of  fall  of  the  building,  on  the  adjoining 
owner  making  excavations,  though  the  landlord 
is  notified  of  the  intended  work,  and  takes  no 
steps  to  prevent  the  fall. 

FEd.  Note. — For  other  cflses.  see  Landlord  and 
Tenant  Cent  Dig.  H  685-690;  Dec  Dig.  <Ss> 
170.] 

3.  Landlobo   ano  Tenant   €=»130  —  Cove- 
nant or  Quiet  Possession — Bbeaoh. 

The  implied  covenant  of  a  lessor  for  quiet 
possession  is  measured  by  the  lessor's  obligation 
to  the  tenant  under  the  lease,  so  that,  be  not  be- 
ing compelled,  thereby  to  protect  the  building 
against  fall  from  excavation  by  the  adjoininx 
owner,  the  covenant  is  not  breached  by  sack 
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fall  and  failure  of  tlie  lessor  to  do  anytbiDg  to 
prevent  it. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig-  i!  470-481;  Dec  Dig. 
<8=130.] 

Department  2.  Appeal  from  Snperlor 
Court,  Sacramento  County ;  Peter  J.  Shields, 
Judge. 

Action  by  Elizabeth  R.  Carty  against  Theo- 
bald Blauth.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

W.  A.  Gett,  of  Sacramento,  for  appellant 
Philip  S.  Driver  «nd  C.  E.  McLaughllu,  both 
of  Sacramento,  for  respondent 


MELVIN,  J.  Plaintiff  appeals  from  a  Judg- 
ment entered  after  the  sustaining  of  a  de- 
murrer to  his  complaint 

The  complaint  was  In  three  counts.  Briefly 
stated,  the  facts  alleged  were  as  follows: 

Plaintiff  was  the  tenant  from  month  to 
month  of  two  floors  of  a  building  situated  in 
the  city  of  Sacramento  and  belonging  to  de- 
fendant Plaintiff  had  been  for  two  years 
conducting  successfully  a  lodging  house  in  the 
part  of  the  building  so  occupied.  The  owner 
of  the  adjacent  property,  the  Folson  Invest- 
ment Company,  began  exoavating  on  its  land, 
.  and,  finding  it  necessary  to  dig  lower  than  the 
foundations  of  defendant's  building,  gave 
written  notice  to  defendant  of  the  general  na- 
ture of  the  excavations,  but  defendant  failed 
to  do  anything  by  way  of  providing  lateral 
support  for  his  building.  Despite  the  exer- 
cise of  reasonable  care  by  the  owner  of  the 
adjoining  land  in  malclng  the  excavation,  and 
without  negligence  or  fault  on  plaintiff's  part, 
the  building  collapsed,  thereby  seriously  in- 
juring plaintiff,  destroying  the  furniture  in 
her  lodging  bouse,  causing  her  in  her  flight  to 
leave  behind  $100  worth  of  other  personal 
property,  and  breaking  up  her  business.  The 
facts  pleaded  and  the  relief  asked  are  the 
same  In  each  count  The  first  count  Is  upon 
defendant's  alleged  negligence  In  falling  to 
shore  up  or  otherwise  protect  his  building; 
in  the  second  it  Is  alleged  that  by  such  fail- 
ure he  created,  and  maintained  a  nuisance; 
and  in  the  third  it  Is  averred  that  by  reason  of 
defendant's  negligence  plaintiff  was  deprived 
of  the  possession  and  enjoyment  of  the  prem- 
ises which  had  been  leased  to  her.  Plaintiffs 
counsel  in  his  brief  Insists  that  the  landlord 
is  liable  to  his  tenant  under  the  circumstan- 
ces alleged:  (1)  For  disturbing  the  tenant's 
rights  in  violation  of  the  implied  covenant  for 
quiet  enjoyment;  (2)  for  permitting  a  nuis- 
ance on  the  premises ;  (3)  for  breach  of  his 
general  duty  to  the  public  to  refrain  from 
negligent  conduct;  and  (4)  for  violation  of 
his  special  duty  not  to  injure  any  one  proper- 
ly on  his  real  property. 

[1]  Appellant's  counsel  concedes  that  the 
case  of  Brewster  v.  De  Fremery,  33  Cal.  344, 
is  directly  adverse  to  bis  views,  but  seeks  to 
differentiate  that  case  from  this  one  because 


the  former  was  decided  before  the  Code  pre- 
scribed notice  by  the  owner  of  adjacent  prop- 
erty of  his  Intention  to  excavate,  and  because, 
as  he  Insists,  the  opinion  in  that  case  was 
not  devoted  to  a  consideration  of  the  duty  of 
a  landlord  to  refrain  from  disturbing  the  ten- 
ant's quiet  enjoymoit  of  the  premises,  or  to 
other  duties  of  such  landlord  as  an  owner  of 
real  property  or  as  a  member  of  the  commu- 
nity In  general.  Brewster  v.  De  Fremery  was 
in  all  of  its  essentials  exactly  like  the  case 
at  bar.  Tlie  plaintifTs  decedent  had  been 
killed  by  the  collapse  of  a  building  of  which 
be  was  tenant  from  month  to  month.  No 
covenants  to  keep  the  premises  in  repair  or  In 
habitable  condition  were  averred,  and  for  the 
purposes  of  the  decision  the  court  assumed 
that  there  were  none.  The  house  fell  because 
of  an  excavation  on  the  adjacent  land.  De- 
fendants had  timely  notice  of  the  excavation, 
which  they  ignored.  A  demurrer  to  a  com- 
plaint which  pleaded  these  facts  was  sus- 
tained. Tile  court  said  in  the  course  of  the 
opinion: 

"The  house  did  not  fall  in  conseqnence  of  any 
act  of  the  owners,  but  in  consequence  of  the 
acts  of  parties  owning  the  adjoining  lot,  in  ex- 
cavating it  for  purposes  of  their  own,  after  the 
deceased  entered  into  the  possession  of  the  de- 
mised premises  under  the  lease.  There  was  n» 
covenant  on  the  part  of  the  lessors,  the  defend- 
ants,  to  uphold  or  keep  the  premises  in  repair, 
or  in  a  habitable  condition.  Without  an  express 
covenant  to  that  effect  they  were  not  bound  to 
repair,  or  to  keep  the  premises  in  a  habitable 
condition.  We  think  the  rule  correctly  stated  in 
Howard  v.  Doolittle,  10  N.  Y.  Super.  Ct  464. 
In  that  case  it  was  held  that  a  landlord  ia  in  n» 
case  bound  to  repair,  unless  by  force  of  an  ex- 
press covenant  or  contract  and  that  even  when 
a  building  is  let  for  a  special  purpose^  and  its 
nse  and  occupation  for  any  other  is,  in  terms, 
prohibited,  there  is  no  implied  contract  or  war- 
ranty on  the  part  of  the  landlord  that  the  build- 
ing shall  be  or  continue,  fit  for  the  purpose  for 
which  it  is  demised.  •  •  •  Aside  from  the  re- 
lation of  landlord  and  tenant  there  is  no 
ground,  nnder  the  circnmstances  alleged,  for 
holding  defendants  responsible.  The  injuries  re- 
sulted from  the  occupancy  of  the  premises  by 
the  deceased  as  a  tenant.  The  landlord  was  un- 
der no  obligation  to  uphold  or  repair,  and  there 
was  no  breach  of  duty  on  his  part  The  cases- 
cited  in  relation  to-  nuisances  have  no  applica- 
tion." 

We  see  no  reason  for  departing  from  th» 
doctrine  of  Brewster  v.  De  Fremery,  unless 
the  duty  of  the  landlord  has  been  changed  by 
section  882  of  the  Civil  Code,  which  was 
adopted  after  the  decision  of  that  case.  That 
authority  has  been  cited  with  approval,  par- 
ticularly on  the  ruling  that  the  only  conse- 
quence of  a  breach  of  a  landlord's  obligatioii 
to  repair  is  that  the  tenant  may  either  Taoet» 
the  premises  or  expend  one  month's  rent  to- 
wards repairs  after  Ineffectual  notice  to  the- 
lessor  to  make  sndi  repairs.  Sieber  ▼.  Blanc, 
76  Cal.  174,  18  Pae.  260 ;  Gately  v.  CampbeU, 
124  Cal.  523,  67  Pac.  567.  And  the  same  prin- 
ciple' has  been  announced  in  such  cases  a» 
Maroney  ▼.  Helllngs,  110  CaL  220,  42  Paa 
560 ;  Van  Every  v.  Ogg,  69  Cal.  565 ;  Green 
V.  Redding,  92  Cal.  660,  28  Pac.  599;   Calla- 
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ban  ▼.  Longhran,  102  Cal.  480,  36  Pac.  835. 
And  It  has  been  held  that,  in  the  absence  from 
the  lease  of  a  covenant  obliging  the  landlord 
to  make  repairs  and  keep  the  premises  in 
habitable  condition,  be  is  not  liable  for  Inju- 
ries to  the  tenant  or  others  resulting  from  de- 
fects In  the  leased  property.  Wlllson  v. 
Treadwell,  81  Cal.  68,  22  Pac.  301;  Daley  r. 
Quick,  99  CaL  180,  S3  Pa&  859. 

Appellant,  while  admitting  the  force  of 
these  decisions,  insists  that  since  the  adop- 
tion of  section  832,  CItU  Code,  the  notice 
prescribed  by  that  section  creates  a  duty 
upon  the  part  of  the  landlord  to  safeguard 
his  building  from  i>os8ible  collapse,  and  that 
be  owes  such  duty.  If  not  to  the  owner  of 
the  adjacent  land,  at  least  to  others.  But 
since  the  adoption  of  that  section  the  rights 
and  duties  of  proprietors  of  adjoining  prop- 
erty are  substantially  the  same  as  they  were 
before.  Aston  v.  Nolan,  63  Cal.  274.  In 
First  National  Bank  v.  Vlllegra,  82  CaL  98, 
28  Pac.  97,  it  was  held  that  the  excavating 
owner,  after  giving  notice,  oould  not  collect 
any  compensation  for  protecting  his  neigh- 
bor's property.  It  was  there  held  that  the 
purpose  of  section  832,  In  its  broadest  scope, 
was  to  enable  the  excavator  to  relieve  him- 
self from  liability ;  not  to  create  any  liabil- 
ity in  his  favor  against  his  neighbor.  In 
Oonboy  v.  Dickinson,  92  Cal.  604,  28  Pac.  809, 
the  court  quoted  from  the  opinion  in  Aston  v. 
Nolan,  supra,  to  the  effect  that  section  832, 
ClvU  Code,  had  not  materially  changed  the 
common-law  rule.  See,  also,  SuUlvan  v.  Zel- 
ner,  98  Cal.  348,  33  Pac.  200,  20  L.  B.  A.  730. 
Tbere  is  nothing  In  the  section  considered 
which  casts  any  duty  upon  the  owner  of  a 
building  with  reference  to  his  tenants,  when 
the  proprietor  of  adjoining  property  begins 
to  excavate  for  building  purposes.  If  the 
tenant,  seeing  the  Imminent  danger  from  the 
excavation,  decided  to  remain  and  run  the 
risk  of  injury,  Just  as  the  landlord  decided 
to  run  the  risk  of  destruction  to  his  property, 
he  may  not  complain,  under  the  circumstanc- 
es here  disclosed,  because  the  ovraer  of  the 
building  failed  to  do  something  which  he 
was  not  required  to  do  either  by  the  stat- 
ute or  by  his  contract  with  his  tenant 

[2]  •Plalntiirs  contention  that  defendant 
was  liable  for  the  maintenance  of  a  nuisance 
is  also  fully  answered  by  Brewster  v.  De 
Fremery.  The  same  point  was  made  in  that 
case  and  decided  adversely  to  the  appellant 
there.  Indeed,  as  all  of  the  obligations  be- 
tween the  parties  arose  from  the  relation  of 
landlord  and  tenant,  there  is  no  force  in  any 
of  appellant's  contentions  with  reference  to 
the  defendant's  alleged  breach  of  duty  to 
the  general  public  or  to  one  properly  on  his 
premises. 

[3]  The  implied  covenant  for  quiet  pos- 
session Is  measured  by  the  obligation  of  the 


landlord  towards  the  tenant  under  the  lease. 
If  not-oomi>elled  by  the  lease  or  the  statute 
to  reinforce  the  wall  of  his  building,  no  im- 
plied covenant  for  quiet  enjoyment  could 
compel  him  to  do  so,  any  more  than  he  could 
be  compelled  to  sue  to  enforce  the  removal  of 
a  powder  factory  which  might  be  established 
near  the  property.  In  this  behalf  appellant 
says  that  the  landlord  owes  to  his  tenant  a 
duty  beyond  and  In  addition  to  the  duty  of 
repairing  dilapidations — a  duty  which  arises 
out  of  the  implied  covenant  for  quiet  enjoy- 
ment He  asserts  that  the  landlord,  for  ex- 
ample, could  not  be  held  guiltless  If  he 
should  deliberately  throw  rocks  at  his  ten- 
ants, or  should  negligently  allow  rocks  to  be 
rolled  down  upon  them.  The  illustration  is 
not  apt  The  injury  of  which  this  tenant 
complains  was  not  due  to  any  act  on  the 
part  of  the  landlord,  but  was  due  entirely  to 
the  excavation  on  the  adjoining  property. 
Appellant  cites  Jessen  v.  Swelgert,  66  Cal. 
182,  4  Pac.  1188,  In  support  of  his  theory.  In 
that  case  a  person  passing  on  the  street  was 
Injured  by  the  falling  of  an  awning  which 
the  owner  of  the  property  had  suspended 
over  the  sidewalk  by  license  from  the  dty 
expressed  in  an  ordinance  allowing  such  awn- 
ings 80  to  be  located  if  securely  placed  and 
maintained.  It  was  held  that  the  landlord's 
duty  to  the  public  was  not  altered  by  the 
fact  that  a  tenant  was  tn  possession  of  the 
premises  under  a  lease.  There  was  no  ques- 
tion of  quiet  enjoyment  by  a  tenant  In  that 
case  at  all,  nor,  indeed,  anything  involving  a 
dispute  between  lessor  and  lessee.  Another 
inapt  citation  is  Milhelm  v.  Baxter,  46  Colo. 
157,  103  Pa&  376, 133  Am.  St.  Eep.  50,  a  case 
In  which  a  landlord  was  held  guilty  of  dis- 
turbing his  tenant's  quiet  jMssesslon  by  rent- 
ing for  immoral  purposes  premises  owned  by 
him  adjacent  to  those  occupied  by  the  com- 
plaining tenant  Obviously  that  authority 
can  have  no  application  to  the  case  at  bar. 
Blanth  had  no  control  over  the  premises 
adjoining  the  land  on  which  his  building 
stood.  He  was  not  guilty  of  creating  the 
peril  to  his  own  property.  It  is  a  general 
rule  that  an  express  or  Implied  covenant  for 
quiet  possession  secures  the  lessee  against 
acts  or  hindrances  of  the  lessor  and  persons 
deriving  their  titfe  through  him,  or  from  a 
paramount  title,  but  not  from  the  acts  of 
strangers.  24  Cyc  1059 ;  Branger  v.  Manciet, 
30  Cal.  627 ;  Playter  v.  Cunningham,  21  Cal. 
233 ;  McCormlck  v.  Marcy,  165  Cal.  389,  132 
Pac.  449. 

It  follows  from  the  foregoing  discussion 
that  the  complaint  does  not  state  a  cause  of 
action,  and  that  the  demurrer  was  properly 
sustained. 

The  Judgment  is  affirmed. 

We  concur:    L0R10AN,J.:  HENSHAW,J. 
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GODFREY  T.  WISNER  et  aL     (Sac.  2169.) 

(Supreme  Court  of  California.     March  25, 
1915.) 

1.  ESTOPPEL    ^=»78— GBOUHDB— CONTBAOT    IS 

-Wbitino. 

Defendant,  a  broker,  entered  into  an  oral 
agreement  with  plaintiff,  another  broker,  by 
which  defendant  agreed  to  pay  plaintiff  a  speci- 
fied commission  for  assistance  in  the  sale  of 
land  belonging  to  third  persons.  Plaintiff  as- 
sisted in  ue  sale  of  a  tract  of  land  which  de- 
fendant had  conveyed  to  a  third  person  by  an 
absolute  conveyance  as  security  for  a  debt. 
Plaintiff  bad  no  knowledge  that  the  deed  was  in 
fact  a  mortgage.  Held  that,  in  view  of  Code 
Civ.  Proc.  {  19(3,  providing  that  one  who  has 
deliberately  led  another  to  believe  that  a  par- 
ticular thing  is  true  cannot  be  permitted  to 
falsify  it,  defendant  was  precluded  from  assert- 
ing that  the  agreement  for  payment  of  compen- 
sation as  to  such  tract  of  land  was  within  the 
statute  of  frauds. 

[EkL  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  if  204-210;    Dec.  Dig.  <S=s>78.] 

2.  Frauds,  Statutk  at  «=s>158— Evidbkc*— 
Sdfbicienct. 

In  such  case,  evidence  held  to  show  that 
plaintiff  did  not  know  that  the  land  belonged  to 
defendant. 

[EM.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,.  Cent  Dig.  {{  37^-376;  Dec.  Dig.  «=> 
158.] 

3.  Bbokxbs  «=>48— CoupxNSATion  —  Coumis- 

BIONS. 

Where  defendant  agreed  to  pay  plaintiff  a 
stipulated  commission  for  bis  aid  in  selling  land, 
and  plaintiff  at  defendant's  direction  assisted  in 
making  a  sale,  be  is  entitled  to  his  commission 
regardless  of  the  value  of  his  service. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  I  65;   Dec.  Dig.  *=»48.J 

Department  2.  Appeal  from  Superior 
Court,  Merced  County;  E.  N.  Rector,  Judge. 

Action  by  W.  R.  Godfrey  against  C.  B. 
Wlsner  and  another.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  new  trial, 
the  named  defendant  appeals.    Affirmed. 

Thomas  C.  Job  and  Irving  M.  Walker, 
both  of  Los  Angeles,  for  appellant.  Hmry 
Brickley  and  J.  J.  Griffin,  both  of  Meroed, 
for  respondent 

HENSHAW.  J.  By  his  action  plaintiff 
sought  to  recover  from  defendant  Wlsner 
compensation  by  way  of  commissions  for  his 
services  in  the  matter  of  the  selling  of  cer- 
tain lands.  The  appeal  is  from  the  Judg- 
ment and  from  the  order  denying  defend- 
ant's motion  for  a  new  trial.  The  principal 
argument  goes  to  the  asserted  insufficiency 
of  the  evidence  to  sustain  the  decision.  The 
complaint  charged  that  defendant  was  en- 
gaged in  the  business  of  buying  and  selling 
land  belonging  to  persons  other  than  de- 
fendant on  a  commission  basis;  that  plain- 
tiff was  employed  to  act  for  and  as  the 
agent  of  defendant,  and  that  under  such 
contract  of  employment  defendant  was  to 
pay  plaintiff  for  all  sales  made  through 
plaintiff  or  with  his  aid  and  assistance  a 
compensation  equal  to  2%  per  cent  of  the 
piice  of  tlie  land  sold;  that  in  March,  1913, 


plaintiff  aided  and  assisted  defendant  In  the 
sale  of  4,200  acres  of  land  at  920  an  acre; 
and  that  defendant  thereby  became  indebted 
to  plaintiff  in  the  snm  of  $2,100.  PlalntifTs 
testimony  was  to  the  effect  that  In  October, 
1911,  his  business  relationship  with  defend- 
ant began.  Defendant  had  conveyed  a  tract 
of  land  known  as  "the  East  Side  Tract"  to 
a  corporation  known  as  the  "Flgmond  Com- 
pany," in  which  corporation  defendant  wa« 
a  stockholder,  and  was  actually  or  appai^ 
ently  the  selling  agent  of  the  Flgmond  Com- 
pany for  these  lands.  Defendant's  place  of 
business  was  in  Los  Angeles.  This  land  was 
situated  near  Merced.  The  contract  be- 
tween plaintiff  and  defendant  was  oral,  de- 
fendant agreeing  to  pay  plaintiff  10  per  cent, 
commission  upon  any  sale  of  land  whidi 
was  effectuated  solely  through  his  own  en- 
deavors. In  other  words,  upon  any  sale  of 
land  in  which  plaintiff  secured  the  purchas- 
er and  brought  about  the  sale;  that  In  all 
other  sales  of  land  in  which  he  aided  or  as- 
sisted defendant  he  was  to  receive  2^  per 
cent,  commission  upon  the  selling  prices 
This  relationship  continued,  defendant  and 
the  Flgmond  C!ompany  in  which  he  was  to- 
terested,  either  or  both,  establishing  plain- 
tiff In  a  real  estate  office  In  Meroed,  plain- 
tiff rec^vlng  no  salary,  but  defendant  pay- 
ing him  a  commission  upon  the  sales  of  land 
In  which  he  assisted.  Subsequently  it  ap- 
pears that  defendant  Wisner  bought  another 
tract  of  land  known  as  "the  West  Side 
Land."  It  is  over  the  sale  of  this  land  that 
the  controversy  has  arisen.  The  facts  ap- 
pear to  be  that  the  acquisition  of  this  land 
was  a  private  venture  of  defendant;  that 
be  had  an  option  to  purchase  It,  or  an  ex- 
ecutory contract  to  purchase  It;  that  he  did 
purdiase  It,  and  thereafter,  needing  money, 
mortgaged  it  to  one  Howard  C.  BonsalL 
Substantially  all  of  the  argrument  upon  this 
appeal  Is  Erected  to  the  proposition  that 
defendant  was  the  real  owner  of  the  prop- 
erty, that  Bonsall  was  but  the  mortgagee  of 
it,  that  plaintiff  knew  these  facts,  and  that 
plaintiff's  employment  therefore  by  defend- 
ant to  aid  the  defendant — ^the  owner — ^in 
selling  his  own  real  estate  was  a  contract 
within  the  statute  of  frauds,  and  resting  in 
parol,  as  admittedly  the  contract  between 
these  parties  does,  was  void  and  imenforce- 
able.  But,  as  against  this,  plaintiff  success- 
fully established  before  the  Jury  that  the 
deed  to  Bonsall  was  In  form  a  deed  abso- 
lute, conveying  no  notice  that  Bonsall  was 
but  a  mortgagee;  that  he  did  not  In  fact 
know  that  Bonsall  was  but  a  mortgagee; 
that  he  bad  aided  in  the  selling  of  certain 
small  pieces  from  this  large  tract  while  ti- 
tle so  stood  in  Bonsall,  and  had  received  his 
commissions  from  defendant  therefor;  and 
that  at  the  time  the  sale  of  the  wholo  tract 
was  effected  title  still  stood  In  Bonsall  and 
he  (plaintiff)  aided  in  the  sale  at  the  direct 
and  written  request  of  defendant    It  Is  un- 
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necessary  to  review  In  detail  the  evidence  In 
support  ol  the  statements  above  given.  Up- 
on certain  matters  there  was,  In  truth,  a 
conflict.  Thus,  defendant  Insists  that  God- 
frey was  present  at  tbe  negotiations  with 
Bonsall  and  others  leading  up  to  the  ex- 
ecution of  the  mortgage  In  the  form  of  a 
deed  and  knew  the  fact  that  It  was  but  a 
mortgage  and  that  Wlsner  remained  the  real 
owner  of  the  property.  Plaintiff  denies  this 
and  asserts — his  statements  being  corrobo- 
rated— that  he  went  out  to  Inspect  the  land 
with  all  the  parties  to  this  negotiation,  but 
that  when  be  came  back,  after  they  had 
dined  together,  he  went  to  his  home — ^the 
others  saying  that  they  desired  to  continue 
their  negotiations  In  privacy;  that  be  was 
not  present,  therefore,  when  the  determina- 
tion was  reached;  and  that  he  was  never 
thereafter  informed  that  Bonsall's  deed  was 
but  a  mortgage. 

[1]  Plaintiff's  rights  herein  are  not  gov- 
erned by  the  fact  that  defendant  was  the 
real  owner.  They  are  governed  by  the 
knowledge  which  plaintiff  bad  or  with  which 
he  was  chargeable.  Plaintiff's  testimony  Is 
that  he  did  not  luiow,  and  was  not  advised, 
that  defendant  was  the  actual  owner.  Uj)- 
on  the  record,  Honsall  was  the  owner.  De- 
fendant, under  familiar  principles  of  estop- 
pel in  pais,  may  not  avail  himself  of  his  own 
deliberate  omission,  or  even  his  unintention- 
al neglect,  to  advise  plaintiff  of  a  fact  vital 
to  the  legality  of  the  contract  Into  which 
they  had  entered.  Code  Civ.  Proc.  {  1962, 
■nbd.  3. 

[2,  S]  Furthermore,  the  evidence  abundant- 
ly establishes  that  the  relationship  and  con- 
tract between  the  parties  was  as  plaintiff 
testified,  and  while  it  is  true  that  at  the 
time  of  this  oral  employment  only  the  East 
Side  lands  were  in  direct  contemplation  of 
the  parties,  since  they  were  the  only  lands 
in  which  defendant  was  at  that  time  inter- 
ested, no  doubt  can  be  entertained,  but  that 
after  the  acquisition  of  the  West  Side  land' 
the  relationship  of  the  parties  continued  un- 
der the  same  nuderstanding.  Plaintiff,  as 
has  been  said,  was  paid  a  commission  by 
defendant  for  the  sale  of  certain  of  these 
lands,  and  defendant  fredy  made  demand 
upon  plaintiff's  time  in  the  matter  of  nego- 
tiations and  prospective  sales  of  such  land. 
Thus,  he  wrote  to  plaintiff  touching  a  visit 
to  be  made  to  the  lands  by  "one  Hart  and 
his  friends,"  who  subsequently  did  pur- 
chase them,  telling  him  to  be  on  the  look- 
out tor  them;  to  post  himself  concerning 
the  lands,  and  "do  your  best  to  show  that 
land  up  in  as  favorable  a  light  as  possible." 
All  this  plaintiff  did,  conducting  the  party 
to  the  lands,  digging  holes  in  the  soil  to 
show  Its  depth  and  the  absence  of  hardpan, 
and  doing  everything  that  a  real  estate 
broker  usually  does  to  interest  a  prospective 
purchaser.      Aside   from   the   legal   proposi- 


tion Involved  In  the  question  of  the  appli- 
cability of  the  statute  of  fraud  to  the  con- 
tract between  the  parties,  the  real  reason 
of  defendant's  disinclination  to  pay  the  com- 
missions seems  to  have  arisen,  by  hla  own 
testimony,  from  the  fact  that  he  thought 
the  plaintiff  did  not  do  anything,  or  at  least 
enough,  to  Justify  his  demand  for  a  commis- 
sion. This  proposition  also  is  argued  upon 
the  theory  that  plaintiff  was  entitled  to  com- 
missions only  when  he  produced  the  pur- 
chaser and  eftectuated  the  sale.  Such  is  not 
the  nature  of  the  contract  testified  to  by 
plaintiff  which,  from  th^r  verdict,  was  ac- 
cepted by  the  Jury.  When  he  did  this,  he 
was  to  receive  10  per  cent,  oonunlsslon. 
Whoi,  however,  be  only  assisted  to  the  best 
of  his  abUlty,  he  was  to  receive  2%  per 
coit  commission.  The  materiality  of  his  as- 
sistance, therefore,  becomes  of  no  moment, 
provided  he  fairly  and  faithfully  did  that 
which  he  was  called  upon  to  do. 

The  Judgment  and   order  appealed  from 
are  therefore  affirmed. 

We  concur:    LOBIOAN,  J.;   MELVIN,  J. 


(169  CaL  677) 

BOOTH  V.  MOTT  et  al.    (S.  F.  7356.) 

(Supreme  Court  of  California.     March  26, 
1915.) 

Elxotions  «=>47— Eleotior  Officers  — Ap- 

POimVKNT. 

In  view  of  the  provirions  made  by  PoL 
Code,  a  1044,  1151,  for  the  appointment  of  the 
lioara  of  elections,  section  1142,  as  amended 
June  14,  1013  (St.  1913,  p.  1165).  requiring  that 
tlie  board  be  appointed,  one-half  from  each  of 
the  two  leadioK  political  parties,  was  inapplica- 
ble to  a  municipal  election  to  be  held  on  April 
20,  1915. 

[Ed.  -Note. — ^For  other  cases,  see  Elections, 
Cent.  Dig.  |  41;   Dec.  Dig.  «=947.] 

In  Bank.  Application  tor  writ  of  manda- 
mus by  Thomas  Booth  against  Frank  K. 
Mott  and  others.    Application  denied. 

Austin  Lewis,  of  San  Francisco,  and  R.  M. 
Royce,  and  V.  W.  Lathrop,  both  of  Oakland, 
for  petitioner. 

AN6BLLOTTI,  X  Application  tor  a  writ 
of  mandate  to  compel  respondents  in  appoint- 
ing election  officers  tor  the  municipal  elec- 
tion to  be  held  in  the  city  of  Oakland  on 
April  20,  1015,  to  make  such  appointments  in 
accord  with  the  provisions  of  section  1142 
of  the  Political  Code,  as  amended  June  14, 
1913. 

We  are  satisfied  that,  in  so  tar  as  the  mat- 
ters referred  to  in  the  petition  are  concern- 
ed, section  1142,  Political  Code,  is  not  ap- 
plicable to  such  municipal  election,  in  view 
of  the  provisions  of  sections  1044  and  1191 
of  the  Political  Code.  In  Vincent  v.  Mott, 
163  Cal.  342,  125  Paa  346,  relied  on  by  peti- 
tioner, the  application  for  a  writ  of  mandate 


^B>Kor  otb«r  casw  Ma  Mm*  topic  and  KBY-NUMBER  In  all  KsF-Noaibered  bis«sts  sad  ladMW 

Digitized  by  VjOOQ  IC 


954 


147  PACIFIC  BBPOBTEB 


(OaL 


was  denied  wltbout  notice  ot  the  application 
to  the  respondents,  on  the  ground  that  the 
petition  did  not  sufficiently  show  tbat  the 
election  commissioners  threatened  to  disobey 
the  provision  of  the  law  claimed  to  be  ap- 
plicable. What  is  said  in  the  opinion  filed 
in  denying  the  application,  in  relation  to  the 
application  of  section  1142,  Political  Code, 
to  recall  elections  In  the  city  of  Oaltland,  is 
purely  obiter  dicta,  and  was  Induced  by  the 
fact  tbat  the  prorisions  of  sections  1044  and 
1151  of  the  Political  Code  were  not  brought 
to  the  attention  of  the  court,  and  that  the 
real  question  presented  and  decided  was 
whether  the  Political  Code  provisions  rela- 
tive  to  elections  generally  were  applicable  to 
recall  elections  in  that  dty,  as  distinguished 
from  other  elections. 

The  application  for  a  writ  of  mandate  is 
denied. 

We  concur:     SHAW,    J.;    LAWLOR,   J.; 
SLOSS,  X;   LORIGAN,  J.;   MBLVIN,  3. 


(l»  Cat.  683) 

CHAMPAGNE  t.  A.  HAMBURGER  &  SONS, 
Inc.  (L.  A.  3456.) 

(Supreme  Court  of  Callfonia.    March  29. 1915.) 

1.  PIXA.DINO  «=>S— FAOTft— Neouoenck. 

A  complaint  for  injury  to  en  elevator  pas- 
senger, which  alleged  that  defendant  was  negli- 
gent In  failing  to  properly  operate  the  elevator, 
is  sufficient,  since  the  general  rule  that  the  par- 
ticular acts  of  negligence  need  not  be  alleged 
applies  with  special  force  where  an  accident  oc- 
curs to  a  passenger  In  the  operation  of  the  con- 
veyance. 

[BJd.  Note. — For  other  cases,  gee  Pleading, 
Cent.  Dig.  {{  12-28%,  68;    Dec  Dig.  «=8.] 

2.  Carbzeks  ®=>318— Injcries  to  Pabsenoeb 

— SUFFICIBNCT  OF  EVIDENCE— CAVSK  OF  IN- 
JUBT. 

In  an  action  for  injuries  to  an  elevator  pas- 
senger, evidence  held  to  show  tbat  the  injuries 
were  caused  by  the  fall  of  the  elevator,  and  not 
by  the  acts  of  fellow  passengers  in  seeking  to 
escape  after  the  elevator  bad  struck. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  1270,  1307-1314;  Dec.  Dig.  «=» 
3ia] 

8.  Carriers  «=331&— Injxjbies  to  Passsbnobb 

— Complaint— Negligence. 

A  complaint  for  injury  to  an  elevator  pas- 
senger, which  alleged  that  the  defendant  was 
negligent  in  failing  to  properly  operate  the  ele- 
vator, is  sufficient  to  support  a  recovery  for  neg- 
ligence in  permitting  the  elevator  to  be  over- 
crowded. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ft  1270,  1281,  1282;  Dec  Dig.  <S=> 
315.] 

4.  Cabbiebs  €=»305— iNjUBiEa  to  Passenoeb 
—  "Proximate. Cause"  —  Acts  of  Fellow 
Passbnoeb. 

Negligence  of  an  elevator  operator  in  allow- 
ing overcrowding,  which  caused  the  fall  of  the 
elevator,  is  the  proximate  cause  of  injury  to  a 
passenger  therein,  resulting  from  acts  of  her  fel- 
low passengers  in  attempting  to  escape  after  it 
had  struck,  since  such  acts  might  bt  reasonably 
anticipated,  and  "proximate  cause"  is  that  whi<ji 


led  to  what  might  naturally  and  probably  bt 
expected  to  produce  the  resulL 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1132.  1136-1139,  1245,  1246; 
Dec.  Dig.  «=305. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proximate  Cause.] 

6.  Cabriebs  ®=>235  —  Cabbiaok  of  Passen- 

oebs— Degree    of   Oabe — Blevatob — "Coh- 

HON  Cabbieb." 

The  owner  of  a  passenger  elevator  is  a 
"common  carrier"  of  passengers  who  must  exer- 
cise the  utmost  care  and  diligence  to  avoid  acci- 
dent 

[Ed.  Note— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  966,  967;  Dec.  Dig.  <8=>235. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Senes,  Common  Carrier.] 

6.  Cabbiebs  0=3280  —  Cabbiagb  of  Passkm- 

GEKS— DEOBEE  of   CABE— STATUTE. 

The  owner  of  a  department  store,  who  op- 
erates an  elevator  therein  for  the  use  of  custom- 
ers, receives  compensation  in  the  sales  he  makes, 
and  is  not  relieved  from  the  duty  to'  exercise  the 
highest  degree  of  care  exacted  from  a  common 
carrier  by  Civ.  Code,  f  2096,  providing  that  a 
carrier  of  persons  without  reward  must  use  or- 
dinary diligence  for  their  safe  carriage. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1085-1092,  1098-1103,  1106,  1106, 
1109,  1117;   Dec  Dig.  «=>'280.] 

7.  New  Tbial  «s9l02  —  Newlt  Dibcovkrkd 
Evidence— DnJOENCB. 

A  new  trial  need  not  be  granted  for  newly 
discovered  evidence  concerning  which  the  party 
bad  information  sufficient  to  enable  it  to  obtain 
the  evidence  before  trial,  and  bad  full  informa- 
tion concerning  the  evidence  l)efore  the  close  ot 
the  trial,  but  did  not  request  a  continuance  to 
procure  the  testimony. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  H  207,  210-214;   Dec  Dig.  «s>l(»I] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  H.  C.  Oestbrd, 
Judge. 

Action  by  Graziella  M.  Champagne  agalnat 

A.  Hamburger  &  Sons,  Incorporated.  Judg- 
ment for  the  plalutiS,  and  defendant  ap- 
peals.   Affirmed. 

John  Murray  Marshall  and  Oumey  E. 
Newlin,  both  of  Los  Angeles  (Roy  V.  Reppy, 
of  Los  Angeles,  of  counsel),  for  appellant.    Si 

B.  Drake,  of  Los  Angeles,  for  respondent 

LORIGAN,  J.  This  action  was  brought  to 
recover  damages  for  personal  Injuries  sus- 
tained by  plaintiff  In  an  elevator  accident 
which  occurred  in  the  department  store  of 
the  defendant  in  the  city  of  Los  Angeles. 
The  elevator  was  operated  by  the  defendant 
to  convey  passengers  to  and  from  the  varloDS 
floors  of  Its  department  store.  On  April  6, 
1912,  plaintiff  entered  the  elevator  on  the 
fifth  floor  to  go  to  the  third  floor  for  the 
purpose  of  purchasing  some  curtains.  A 
numl>er  of  passengers  were  already  in  the 
elevator  when  piaintifl  and  others  entered  at 
the  fifth  floor  so  that  the  car,  when  it  com- 
menced its  descent,  was  in  a  packed  or 
crowded  condition.  The  car  moved  dovrn- 
ward  normally  until  It  was  approaclilng  to- 
wards the  third  floor,  when  it  was  suddenly 
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precipitated  from  said  floor  Into  tbe  ba«e- 
ment,  and  the  Injuries  suffered  by  plaintiff 
are  claimed  to  have  resulted  through  such 
tall.  The  Jury  returned  a  verdict  In  favor 
of  the  plaintiff  for  $4,500  damages,  and,  from 
the  judgment  In  her  favor  so  rendered,  de- 
fendant appeals,  and  appeals  also  from  an 
order  denying  Its  motion  for  a  new  trial. 

MThlle  defendant  denied  the  alleged  negli- 
gence which  occasioned  the  accident.  It  Is  not 
claimed  on  this  appeal  but  that  tbe  evidence 
fully  sustained  the  fact  that  tbe  accident 
was  due  to  Its  negligence. 

The  points  made  for  a  reversal  by  appel- 
lant are  that  the  court  erred  In  not  sustaining 
its  special  demurrer  to  the  complaint;  that 
the  evidence  is  Insufficient  to  support  the  ver- 
dict in  that  it  does  not  appear  therefrom 
tliat  the  injuries  sustained  by  plaintiff  were 
occasioned  by  tbe  fall  of  the  elevator;  tbat 
tbe  court  erred  in  giving  certain  instructions 
to  the  jury  and  in  refusing  to  give  certain 
other  instmotions  tendered  by  appellant,  and 
further  abused  its  discretion  in  refusing  a 
new  trial  to  appellant  based  on  newly  dis- 
covered evidence. 

[1]  As  to  the  ruling  on  the  demurrer.  The 
complaint  among  other  allegations.  Including 
one  that  the  plaintiff  was  a  passenger  on 
the  elevator,  alleged  as  to  the  accident: 

"Tbat  it  was  caused  alone  by  tbe  negligence 
of  the  defendant  in  failing  to  properly  oper- 
ate said  elevator  and  in  negligently  failing  to 
have  proper  clamps  and  appliances  therefor  for 
the  purpose  of  catching  said  elevator  if  it  started 
to  drop,  and  in  negligently  failing  to  have  said 
elevator  properly  supported  by  sound  wire  ca- 
bles, and  by  reason  of  said  negligence  said  eleva- 
tor fell  as  aforesaid." 

The  dahn  of  the  appellant  is  that,  as  far 
as  tbe  allegations  charged  negligence  in  a 
failure  to  properly  operate  said  elevator,  tbe 
particulars  in  which  there  was  a  failure  to  do 
so  should  have  been  alleged.  But  this  is  not 
the  rule  in  this  state  where,  as  it  Is  said  in 
Smith  V.  Buttner,  90  Cal.  99,  27  Pac.  29: 

"It  is  well  settled  tbat  negligence  may  be 
charged  in  general  terms;  tbat  is,  what  was 
done  being  stated,  it  is  sufficient  to  say  it  was 
ne{;ligently  done,  without  stating  tbe  particular 
omission  which  rendered  the  act  negligent.  But 
it  must  appear  from  tbe  facts  averred  that  tbe 
negligence  caused  or  contributed  to  tbe  injury." 

Here  the  plaintiff  alleged  that,  while  she 
fvas  a  passenger  in  an  elevator  operated  by 
tbe  defendant,  it  fell  several  stories  to  the 
bottom  of  the  elevator  shaft;  that  such  fall 
was  occasioned  through  the  negligence, 
among  other  things,  of  the  defendant  In  fall- 
ing to  properly  operate  It  and  consequent 
injury  to  her  therefrom.  This  statement  of 
negligence  in  operation  made  in  general  terms 
was  all  that  was  required.  It  was  not  neces- 
sary to  set  forth  the  particular  acts  or  omis- 
sions which  constituted  negligence.  While 
the  rule  in  this  respect  la  general,  it  has 
particular  applica^on  in  a  case  such  as  la 
presented  here,  where  the  injuries  arose 
while  the  relation  of  passenger  and  common 
carrier  existed,  and  the  liability  at  the  de- 


fendant la  measured  by  the  duties  and  re- 
sponsibilities that  arise  from  such  relatlim. 
The  wisdom  of  the  rule  requiring  only  an 
allegation  of  negligence  in  general  terms, 
where  an  accident  occurs  to  a  passenger  In 
the  operation  of  the  instrumentalities  provid- 
ed fdr  hie  carriage,  will  be  found  considered 
and  its  application  in  sncfa  cases  sustained  in 
Stephenson  v.  Southern  Pac.  Co.,  102  Cal.  143, 
34  Pac.  618,  36  Pac.  407,  and  no  further  dis- 
cussion of  the  matter  Is  necessary. 

[2]  As  to  the  claim  of  the  insufficiency  of 
the  evidence  to  sustain  the  verdict  This  is 
addressed  solely  to  the  subject  of  the  injuries 
sustained  by  plaintiff.  Appellant  insists  that 
it  does  not  appear  from  the  evidence  tbat 
these  injuries  were  caused  solely  by  the  fall 
or  jar  of  tbe  elevator,  but,  on  the  contrary, 
were  in  all  probability  caused  by  the  action 
at  fellow  passengers  in  trampling  upon 
plaintiff  in  escaping  from  the  elevator  after 
it  bad  fallen  and  while  she  was  lying  on  its 
floor.  The  evidence  shows  that  plaintiff  was 
standing  near  the  door  of  tbe  elevator  when 
it  struck  the  basement,  and  that  the  elevator 
was  crowded  with  passengers.  Immediately 
after  the  car  fell  the  crowd,  panic-stricken, 
pressed  toward  the  door  of  the  elevator,  push- 
ed aside  the  operator,  opened  it,  and  rushed 
out  Although  plaintiff,  when  the  elevafdr 
fell,  testlfled  that  she  was  hurt  by  its  jar, 
she  did  not  then  realize  the  extent  of  her  in- 
juries. She  did  not  Immediately  fall  down, 
being,  as  she  testified,  held  up  by  the  crowd- 
ed condition  of  the  elevator.  When  that  con- 
dition relaxed  as  the  crowd  rushed  out,  she 
did  fall,  being  unable,  on  account  of  injuries 
to  her  legs,  to  support  herself.  When  she 
fell  she  commenced  to  crawl  out  of  the  eleva- 
tor, and  while  doing  so  she  testlfled  that 
some  of  the  crowd,  in  rushing  out,  stepped 
on  and  ran  over  her,  and  that  there  was  an 
abrasion  of  the  skin  on  the  lower  part  of  her 
left  leg  occasioned,  she  thought,  by  some  one 
of  them  stepping  on  it  Upon  this  testimony 
as  to  what  occurred  to  plaintiff  in  the  rush 
of  the  crowd,  the  appellant  bases  its  claim 
of  the  insufficiency  of  the  evidence  to  sus- 
tain the  verdict  The  reasoning  of  its  coun- 
sel in  tbat  connection  is  that  as  tbe  plaintiff 
in  her  complaint  based  her  right  of  recovery 
solely  on  tbe  ground  tbat  her  injuries  were 
occasioned  by  the  fall  of  the  elevator,  due 
to  its  negligent  operation  or  negligent  con- 
struction or  maintenance  with  respect  to 
broken  and  insufficient  cables,  she  could  only 
recover  where  a  clear  preponderance  of  the 
evidence  showed  that  her  injuries  proceeded 
from  either  of  such  causes  alone;  that  plain- 
tiff was  not  entitled  to  recover  If  in  fact  her 
injuries  were  the  result  of  being  trampled 
on  by  the  outrush  of  the  passengers,  because 
he  contends  that '  such  injuries  would  not 
have  proceeded  from  the  fall  of  the  elevator 
but  from  the  negligence  of  the  defendant  In 
operating  tbe  elevator  in  a  crowded  condition, 
a  ground  of  negligence  which  waa  not  alleged 
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In  tbe  complaint  Appellant  does  not  qnestion 
but  that.  If  the  Injuries  sustained  by  plain- 
tiff through  the  acts  of  her  fellow  passengers 
in  rushing  out  of  the  elevator  were  the  proxi- 
mate result  of  the  negligent  operation  of 
the  elevator,  the  defendant  would  be  liable, 
but  only  that  there  is  no  allegation  in  the 
complaint  on  that  subject  or  charging  neg- 
ligence on  that  ground. 

But,  without  discussing  Just  now  the  ac- 
curacy of  the  legal  proposition  advanced,  it  is 
to  be  said  that  the  plaintiff  did  not  claim,  nor 
does  the  evidence  show,  that  she  received  any 
injuries  (save  in  one  trifling  particular  pres- 
ently to  be  mentioned)  from  the  action  of  her 
fellow  passengers.  She  testified  that  the 
pains  she  felt  immediately  after  the  accident 
were  in  her  right  arm,  In  her  legs,  and  In 
her  abdominal  region.  The  injuries  to  her 
arm  and  right  leg,  which  consisted  simply 
of  strains,  were  only  temporary,  end  she  bad 
readily  and  fully  recovered  therefrom  long 
before  the  trial  commenced,  Tbe  injuries  of 
which  she  made  complaint  on  the  trial  were 
a  permanent  Injury  to  her  left  knee,  proceed- 
ing from  a  tearing  or  overstretching  of  the 
llgamentum  patella,  rendering  that  knee  un- 
able to  sustain  tbe  superincumbent  weight  of 
tbe  body  upon  It,  also  a  permanent  displace- 
ment or  retroversion  of  the  womb,  and  the 
pain  and  suffering  endured  by  plaintifl  while 
confined  to  her  bed  under  medical  treatment 
as  a  result  of  each  Injurlea  The  physicians 
examined  on  behalf  of  defendant  testified 
that  these  injuries  could  be  and  were  usually 
produced  from  a  fall  or  Jar  as  plaintiff  had 
sustained  them  from  the  fall  or  Jar  of  the 
elevator.  There  was  no  evidence  produced 
in  tbe  case  that  an  examination  by  physicians 
immediately  after  the  accident  or  at  any 
other  time  disclosed  any  wounds,  or  bruises 
upon  her  knee  or  abdomen.  Nor  Is  there  a 
particle  of  evidence  In  tbe  case  produced  on 
the  part  either  of  plaintiff  or  defendant 
that  stepping  on  the  plaintiff  by  her  fellow 
passengers  could  cause  a  permanent  wrench 
or  strain  of  tbe  llgamentum  patella  or  a 
retroversion  of  the  uterus.  The  testimony 
of  the  plaintiff  tbat  some  of  tbe  other  pas- 
sengers stepped  on  her  in  their  struggle  to 
get  out  is  the  only  testimony  on  the  subject 
given  In  the  case,  and  it  Is  quite  evident 
that  this  matter  was  mentioned  by  her  sim- 
ply in  her  narrative  of  all  that  occurred  at 
the  time  of  the  accident  She  did  not  claim 
that  she  suffered  any  injury  thereby  nor  base 
any  right  to  damages  therefrom.  There  Is 
nothing  In  the  testimony  Introduced  by  de- 
fendant suggesting  that  the  injuries  to  plain- 
tiff might  have  been  occasioned  through  the 
conduct  of  her  fellow  passengers.  In  fact, 
the  position  of  the  defendant  was  that  there 
was  no  injury  at  all  to  the' left  knee  of  plain- 
tiff, and  as  to  the  retroversion  of  the  womb 
that  this  was  a  condition  common  to  women 
of  the  age  of  the  plaintiff  who  have,  as  she 
had,  borne  aeveral  children  and  would  be- 


come cured  In  the  course  of  time.  It  Is  true 
that  plaintiff  testified  that  among  other  re- 
sults of  tbe  accident  was  a  slight  wound  on 
the  lower  part  of  her  left  leg  which  she 
thought  was  received  by  some  one  stepping 
on  it  But  this  was  a  mere  superficial  bruise 
which  had  doubtless  healed  long  prior  to  the 
trial,  and  which,  when  received,  amounted  to 
nothing.  A  physician  called  for  defendant 
who  examined  the  plaintiff  Immediately  after 
the  accident  testified  that  he  saw  this  bruise 
and  put  a  dressing  on  it;  that  this  Injury 
was  so  slight  that  there  was  nothing  to  It 
and  he  had  dismissed  It  from  his  mind. 

[3,4]  But  assuming  that  the  testimony  of 
the  plaintiff  showed  that  the  pains  and  suf- 
fering she  underwent  for  a  long  period  after 
tbe  accident  in  a  measure  proceeded  from 
injuries  sustained  through  the  action  of  her 
fellow  passengers,  or  that  even  all  her  In- 
juries might  be  attributable  to  that  cause, 
still  we  think  plaintiff  waa  entitled  to  recover 
therefor  under  her  complaint  >  While  she 
charged  negligence  on  the  part  ot  tbe  de- 
fendant in  failing  to  properly  operate  the 
elevator,  and  also  In  falling  to  provide  proper 
appliances  to  control  It  the  evidence  warrant- 
ed the  Jury  in  finding  that  the  fall  of  the 
elevator  was  occasioned  solely  through  over- 
weight arising  from  its  crowded  condition: 
that  its  fall  proceeded  from  negligence  of  the 
operator  In  attempting  to  operate  It  In  that 
condition.  This  being  true,  if  the  Jury  were 
warranted  in  a  further  finding  that  the  in- 
juries sustained  by  plaintiff,  though  occa- 
sioned through  the  action  ot  fellow  passen- 
gers in  rushing  out  of  the  elevator,  were  the 
proximate  result  of  the  negligent  <^)eration 
of  the  elevator  In  such  overcrowded  condi- 
tion, causing  its  fall,  then  appellant  was  re- 
sponsible therefor.  It  is  of  no  moment  that 
plaintiff  did  not  particularly  charge  in  her 
complaint  that  her  injuries  were  sustained 
as  a  result  of  the  operation  of  the  elevator 
in  its  crowded  condition.  Not  being  required 
to  charge  tbe  particular  act  constituting  neg- 
ligence in  the  operation  of  the  elevator,  she 
could  rely  on  any  act  which  in  tact  constitut- 
ed it  and  from  which  her  Injuries  proceeded 
as  a  proximate  result  The  proximate  cause, 
as  defined  generally,  is  the  cause  which  led 
to  what  might  naturally  and  probably  be 
expected  to  produce  the  result  Here,  of 
course,  the  contention  of  appellant  is  that 
the  injuries  of  tbe  plaintiff  were  not  caused 
by  the  fall  of  the  elevator  but  by  tbe  interven- 
ing act  of  the  crowd  In  rushing  over  her. 
But  the  intervening  act  of  the  crowd  would 
not  break  the  casual  connection  between  the 
negligent  act  of  operating  the  elevator  in  a 
crowded  condition  and  the  injuries  sustained 
by  plaintiff.  If  such  Intervening  act  was  one 
which  might  have  been  foreseen  as  likely  or 
probable  to  occur  as  the  result  of  tbe  origi- 
nal negligence.  It  it  was,  the  casual  connec- 
tion was  not  broken,  and  the  appellant  would 
be  responsible  tor  the  consequences  of  the 


Digitized  by  VjOOQ  IC 


GaL) 


CHAMP AOKB  T.  A.  HAMBCROKR  A  SONS 


95T 


Intervening  act  as  the  proximate  resalt  of  tbe 
original  negligence.  It  needs  no  dlscnssion 
to  point  out  that,  wbere  there  Is  a  sudden 
fall  several  stories  to  tbe  bottom  of  its  shaft 
of  a  crowded  elevator,  the  natural  and  prob- 
able resalt  would  be  that  Its  occupants  would 
be  overcome  with  sudden  fear  and  fright; 
that  there  would  be  Immediately  created  a 
condition  Of  panic  under  which  the  natural 
tendency  of  the  crowd  would  be  to  rush  and 
struggle  to  get  out;  and  that  some,  more 
particularly  the  weaker,  might  fall  or  be 
thrown  down  and  Involuntarily  injured  In 
the  struggle.  This  might  be  exi>ected  as  a 
natural  consequence. 

It  may  be  mentioned  here  that  defendant 
tendered  instructlcna  on  the  theory  that  the 
injuries  arose  solely  from  the  conduct  of 
plaintiffs  fellow  passengers,  and  to  tbe  efCect 
that.  If  the  Jury  so  found,  they  should  return 
a  verdict  for  the  appellant.  The  court  re- 
fused to  so  Instruct,  but,  on  the  contrary.  In- 
structed the  jury  that,  If  they  found  from 
the  evidence  that  such  injuries  were  tbe 
proximate  result  of  the  fall  of  the  elevator, 
plaintiff  might  recover  therefor.  Error  Is  as- 
signed on  both  the  refusal  of  the  court  to 
give  the  Instructions  tendered  by  the  appel- 
lant and  In  giving  those  as  to  proximate 
cause,  but  for  the  reasons  we  have  given  we 
are  satisfied  the  action  of  the  court  was  cor- 
rect In  both  particulars. 

[S]  It  Is  next  Insisted  that  the  court  erred 
In  Its  instructions  to  the  Jury  as  to  the  du- 
ties and  responsibilities  of  persons  or  cor- 
porations operating  passenger  elevators.  The 
court  Instructed  the  jury  that  such  persons 
or  corporations  are  to  be  treated  as  common 
carriers  of  passengers,  and  that  the  same 
duties  and  responsibilities  rest  on  them  as 
to  care  and  diligence  as  on  the  carriers  of 
passengers  by  stage  coach  or  railway ;  that, 
though  not  Insurers  of  the  absolute  safety  of 
passengers,  they  "ar^  bound  to  the  utmost 
care  and  diligence  of  very  cautious  persons 
as  far  as  human  care  and  foresight  can  go, 
and  are  responsible  for  Injuries  occasioned 
by  the  slightest  neglect  against  which  human 
care  and  foresight  might  have  guarded."  It 
Is  not  questioned  but  that  this  Instruction 
correctly  announces  the  doctrine  as  to  tbe 
re^MnslblUty  of  a  common  carrier  of  pas- 
sengers. The  claim  only  Is  that  this  rule 
does  not  apply  to  the  operation  of  passenger 
elevators.  But  It  was  expressly  held  by  this 
court  In  Treadwell  v.  Whlttier,  80  Cal.  574, 
22  Pac.  266,  5  U  R.  A.  498,  13  Am.  St.  Rep. 
175,  that,  as  to  a  passenger  elevator  oper- 
ated and  used  Just  as  the  one  here  was  for 
the  benefit  of  customers  of  a  store,  the  same 
rule  of  responsibility  attaches  as  applies  to 
common  carriers  of  persons.  It  Is  not  neces- 
sary to  further  refer  to  that  case,  save  to 
■ay  that  It  fully  discusses  the  matter  and 
clearly  points  out  tbe  reason  the  same  rule 
of  responsibility  should  govern  as  to  passen- 
ger elevators  whlcll  applies  to  carriers  of 


persons  by  stage  coach  or  railway  and  sus- 
tains the  correctness  of  the  Instruction,  ar 
given  in  the  case  at  bar.  It  is  true,  as  point- 
ed out  by  cciUnsel  ^or  appellant,  that  a  differ- 
ent rule  Is  announced  In  a  few  other  Juris- 
dictions. Grtflen  v.  Manice,  166  N.  T.  197, 
58  N.  E.  925,  62  L.  R.  A.  922,  82  Am.  St  Rep. 
630;  Edwards  v.  Manufacturing  Co.,  27  R. 
I.  248,  61  AU.  646,  2  L.  R.  A.  (N.  S.)  744, 
U4  Am.  St  Rep.  37,  8  Ann.  Cas.  974;  Mc- 
Cracken  v.  Meyers,  76  N.  J.  Law,  935,  68 
Ati.  805,  16  L.  R.  A.  (N.  S.)  290;  Burgess 
V.  Stowe,  134  Mich.  204,  96  N.  W.  29.  In 
those  cases  It  Is  held  that  the  same  measure 
of  responsibility  as  Is  Imposed  on  stage 
coaches  or  railway  companies  does  not  ap- 
ply to  the  owners  of  passenger  elevators; 
that  as  to  the  owners  of  such  elevators  they 
are  only  required  to  exercise  ordinary  care 
for  the  safety  of  their  passengers.  Hie  New 
York  dase  is  the  leading  case  holding  to  this 
doctrine  and  Is  quoted  as  authority  for  tbe 
similar  conclusions  reached  by  the  other 
courts  referred  to.  They  concede  that  a  dif- 
ferent rule — the  rule  of  Treadwell  v.  Whlt- 
tier— prevails,  not  only  here,  but  In  other 
jurisdictions.  It  is  not  necessary  to  do  more 
than  refer  to  those  cases  relied  on  by  ap- 
pellant and  say  that  they  all  lay  down  a 
radically  different  rule  than  what  prevails 
in  this  state  as  announced  In  the  Treadwell 
Case.  But  while  the  courts  In  these  par- 
ticular,  Jurisdictions  have  not  agreed  with 
the  rule  laid  down  in  Treadwell  v.  Whlttier, 
It  does  not  disturb  us  In  our  belief  that  that 
case  lays  down  the  correct  doctrine  as  to  re- 
sponsibility. This  Treadwell  Case  appears  to 
be  the  principal  and  leading  case  which  fully 
considers,  discusses,  and  determines  the  de- 
gree of  care  exacted  of  owners  of  passenger 
elevators,  and  declares  It  to  be  the  same  as 
that  which  applies  to  common  carriers.  This 
case  has  been  followed  In  a  majority  of  tbe 
jurisdictions  where  the  direct  question  has 
arisen  as  to  the  degree  of  care  exacted  of 
owners  of  passenger  elevators,  and  the  rule 
announced  in  It  Is  generally  accepted  as  sus- 
tained by  the  weight  of  authority.  Shear- 
man &  Redfleld  on  Negligence  (2d  Ed.)  vol. 
3,  I  319a;  Hutchinson  on  Carriers,  voL  1 
(3d  Ed.)  I  100;  Thompson,  Commentaries  on 
the  Law  of  Negligence,  vol.  1,  {  1078;  Ray 
on  Negligence  of  Imposed  Duties,  p.  308; 
Fetter,  Carriage  of  Passengers,  vol.  1,  p.  550 ; 
Am.  &  Eng.  Ency.  of  Law,  vol.  10  (2d  Ed.)  p. 
946 ;    Cy&  voL  6,  p.  596. 

[6]  Appellant  contends,  however,  that  the 
doctrine  of  Treadwell  v.  Whlttier  cannot 
apply  In  the  case  at  bar,  because,  as  claimed, 
the  carriage  of  passengers  in  the  elevator 
of  appellant  was  without  reward,  and  It  Is 
declared  by  section  2096  of  the  Civil  Code 
that  "a  carrier  of  persons  without  reward 
must  use.  ordinary  care  and  diligence  for 
their  safe  carriage."  Hence,  In  the  present 
case,  It  Is  asserted  that  the  appellant  was 
not  bound  by  tbe  same  rale  of  req;>onsibUlty 
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as  carriers  of  persons  tor  reward  or  hire. 
Bat  if  ttie  appellant,  is  the  operation  of  its 
passenger  elevator,  was  a  carrier  of  persons 
without  reward,  so  was  th^  appellant  in  the 
Treadwell  Case,  as  the  respondent  there,  as 
here,  was  a  customer  riding  in  It  when  it 
fell.  It  is  true,  as  claimed  by  counsel  here, 
that  this  section  2006  is  not  discussed  in 
tliat  case.  But  the  principal  point  considered 
there  was  the  rule  of  responsibility,  and  it 
Is  hardly  to  be  conceived,  considering  the 
ability  of  counsel  who  represented  appel- 
lant in  the  Treadwell  Case,  that  if  they 
thought  there  was  any  merit  tn  this  present 
point  as  applying  in  that  case,  where  It 
would  have  applied  as  pertinently  as  here, 
they  would  not  have  made  it  We  do  not 
think,  however,  the  point  has  any  meilt,  be- 
cause in  our  Judgment  the  appellant  was  not 
operating  its  elevator  as  a  carrier  of  per- 
sons without  reward.  Reward  does  not  nec- 
essarily import  that  there  must  be  a  fare 
paid  for  carriage  in  a  passenger  elevator  in 
order  to  constitute  the  owner  thereof  a  car- 
rier of  persons  for  hire.  The  rule  is  laid 
down  that  an  elevator  which  Is  operated 
for  the  use  of  the  tenants  of  an  office  build- 
ing and  their  visitors  is  a  carrier  of  persons 
for  hire;  the  rental  paid  by  the  tenants  be- 
ing a  compensation  or  reward  for  which  the 
owner  undertakes  to  carry  them  and  their 
visitors  by  elevators.  And  the  same  rule 
applies  with  reference  to  elevators  operated 
In  hotels  or  apartment  houses.  Am.  &  Eng. 
Elncy.  of  Law,  vol.  10  (2d  Ed.)  p.  946.  In 
this  age  of  lofty  buildings,  erected  at  vast 
expense  for  office  purposes  or  devoted  to 
hotel  or  apartment  houses,  the  owners  would 
be  unable  to  rent  or  use  them  for  those  pur- 
poses, unless  elevators  were  operated  there- 
in. The  benefits  or  advantages  which  the 
owners  of  office  buildings  with  elevator  serv- 
ice derive  through  rental  from  their  tenants 
or  the  proprietors  of  hotels  or  apartment 
houses  derive  from  their  guests  or  occupants 
through  such  Installed  service  is  a  sufficient 
compensation  or  reward  to  constitute  them 
carriers  of  passengers  for  hire  as  to  sncfa 
tenants,  guests,  occupants,  or  their  visitors 
for  whose  benefit  the  elevator  is  operated. 
We  perceive  no  reason  why  this  should  not 
equally  apply  to  the  proprietor  of  a  deiuirt- 
ment  store  operating  an  elevator  to  carry 
customers  or  prospective  customers  from  (me 
floor  of  the  store  to  another  for  the  purposes 
of  trade.  In  no  s^ise  Is  the  elevator  car- 
riage which  he  provides  for  that  purpose  a 
service  without  reward — gratuitous  service. 
A  department  store  covering  seven  floors,  as 
It  appears  from  the  evidence  that  of  appel- 
lant does,  could  not  expect  the  patronage 
which  an  enterprise  of  that  extent  must  re- 
ceive in  order  to  be  profitable,  without  pro- 
viding an  elevator  service,  giving  ready  ac- 
cess to  customers  to  its  various  floors.  The 
reward  of  the  appellant  was  the  benefit,  ad- 
vantage, and   profit  to   it  In  trade  derived 


from  purchasers  or  prospective  purchasers  o». 
ing  the  elevator  In  dealing  with  it  Natural- 
ly this  facility  of  transportation  would  in- 
crease its  patronage  and  necessarily  its  prof- 
its in  business.  In  fixing  the  price  at  which 
its  goods  and  merchandise  must  be  sold  so 
as  to  return  a  profit,  necessarily  the  operat- 
ing expenses  of  the  establishment,  inclndlng 
this  elevator  service,  most  be  taken  into  con- 
sideration and  provided  for.  The  prices 
charged  and  paid  by  customers  for  goods 
would  include  a  reimbursement  to  aiq>eUant 
for  Its  expenses  entaUed  in  the  operation  of 
the  elevator  for  its  patrons,  and  hence  would 
constitute  a  sufficient  reward  for  their  car- 
riage, so  as  to  bring  appellant  witliin  the 
category  of  a  carrier  of  passengers  for  hire 
and  subject  to  the  same  duties  and  respon- 
slUUtles. 

[7]  Complaint  Is  made  by  appelant  of  the 
refusal  of  the  court  to  grant  a  new  trial, 
based  on  alleged  newly  discovered  evldoice, 
consisting  of  testimony  which  it  was  daim- 
ed  would  be  given  by  two  i^sicians  who 
had  treated  plaintUf  in  the  dty  of  Portland 
some  three  years  before  the  accident,  while 
she  resided  there.  The  ruling  of  the  court 
was  correct  Aside  from  other  reasons 
wlUch  justified  it,  it  appears  that  aK>ellant 
was  In  iMSseesion  of  information  long  prior 
to  the  trial,  whereby,  in  the  exercise  of  ordi- 
nary diligence,  it  could  have  obtained  the 
testimony  of  these  witnesses.  Aside  from 
this,  however,  the  appellant  had  actually  ob- 
tained from  these  physicians  full  informa- 
tion, as  to  the  matters  it  expected  they  would 
testify  to,  several  days  before  the  trial  was 
flnisbed,  and,  if  it  deemed  their  testimony  im- 
portant should  have  applied  for  a  continu- 
ance (which  It  did  not)  until  it  could  be  pro- 
cured. Berry  v.  Metzler,  7  CaL  418;  Klock- 
enbaum  v.  Plerson,  22  CaL  160;  Scanlan  v. 
San  Francisco,  etc.,  Ry.  Co.,  128  CaL  686,  61 
Pac.  271. 

The  Judgment  and  order  aiH>ealed  from  are 
affirmed. 

We  concur:  HENSHAW,  J.;  MELVIN,  J. 

OO  Cal.  678) 

EOWLBT  V.  DAVIS  et  aL 

BATJR  et  aL  v.  SAME. 

(Sac.  2159,  2160.) 

(Supreme  Court  of  California.    March  29, 1915.) 

MoBTOAOEs    «=9486— FoBXCLOsnai — Iittebest 

or  THIBD  PaBTIBS— JUDQIOERT. 

In  foreclosure  suits  by  two  mortgagees 
against  the  same  mortgagor.  In  which  a  party 
defendant  filed  an  affirmative  answer  and  crow- 
complaint,  and  another  party  intervened,  both 
claiming  attachment  liens  subject  to  the  mort- 
gages, and  asking  that  certain  transfers  betweea 
the  mortgagors  and  a  party  defendant  alleged  to 
have  been  In  fraud  of  creditors  be  set  aside,  and 
the  land  sobjected  to  their  attadiment  and 
liens,  it  was  within  the  court's  discretion  to 
render  judgment  for  the  plaintiffs,  and  postpone 
the   determination    of   the   other   controversies 
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which  did  not  effect  their  rights  or  the  mort- 
gagor's right  to  redeem. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §{  1404-1411,  1470;  Dec.  Dig.  <8=> 
486.] 

Department  L  Appeal  from  Superior  C!onrt, 
Tolo  County;   N.  A.  Hawkins,  Judge. 

Separate  actions  by  Clarence  F.  Rowley 
and  E.  C.  Baur  and  others  against  J.  O.  Da- 
vis and  others  to  foreclose  mortgages,  in 
which  defendant  Nichols  filed  a  cross-com- 
plaint, and  the  t^rst  National  Bank  of  Berk- 
eley Intervened,  each  asking  certain  relief. 
Judgment  for  plaintiffs,  new  trial  denied, 
and  defendants  J.  O.  Davis,  Rozlna  P.  Davis, 
and  E.  F.  Davis  appeal.    Affirmed. 

Pemberton  &  Pemberton  and  J.  O.  Davis, 
all  of  San  Francisco,  for  appellants.  Arthur 
C.  Huston,  of  Woodland,  and  J.  A.  Elston,  of 
Berkeley,  for  respondents.  Black  &  Clark, 
of  San  Francisco,  for  cross-complainant  and 
intervener. 

SHAW,  J.  The  two  cases  above  entitled 
present  the  same  questions  upon  facts  Identi- 
cal in  effect  A  decision  In  one  will  deter- 
mine both.  In  each  case  the  appeals  are 
from  the  Judgment  and  from  an  order  deny- 
ing a  new  triaL  We  will  state  in  detail  the 
facts  involved  In  case  No.  2159. 

Rowley's  complaint  stated  a  cause  of  ac- 
tion to  foreclose  a  mortgage  on  a  tract  of 
land  in  Yolo  county,  executed  by  J.  O.  Davis 
and  Rozlna  P.  Davis,  bis  wife,  on  March  9, 
1910,  to  secure  their  note  for  |10,000.  It  con- 
tained the  usual  allegations,  and,  with  re- 
spect to  all  the  defendants,  except  the  said 
mortgagors.  It  merely  alleged  that  they  had, 
or  claimed  to  have,  some  Interest  or  claim  on 
the  premises,  and  that  said  interests  or 
claims  were  subsequent  to  and  subject  to 
the  Hen  of  plaintiff's  mortgage.  The  mort- 
gage provided  for  the  payment  of  reasonable 
fees  for  plalntlfTs  attorneys,  and  the  com- 
plaint alleged  that  $750  was  such  reasonable 
fee. 

The  defendants  J.  O.  Davis,  Rozlna  P.  Da- 
vis, and  E.  F.  Davis,  appellants  herein,  filed 
an  answer  admitting  all  the  allegations  of 
the  complaint,  except  as  to  the  attorneys' 
fee,  and  alleged  that  $100  was  a  sufficient 
fee.  Defendant  Nichols  filed  an  affirmative 
answer  and  cross-complaint,  claiming  therein 
certain  attachment  liens  on  the  land  under 
writs  Issued  In  actions  begun  in  Alameda 
county  for  debts  of  Davis  and  wife,  subject 
to  plaintiff's  mortgage,  and  alleged  that  cer- 
tain deeds  whereby  the  mortgaged  land  had 
been  transferred  from  J.  O.  Davis  and  wife, 
through  mesne  conveyances,  to  E.  F.  Davis, 
prior  to  the  levies  of  the  attachments,  were 
made  with  Intent  to  defraud  Nichols  and  oth 
er  creditors  of  DavlB  and  wife,  and  asking 
that  said  deeds  be  set  aside  and  the  land 
subjected  to  his  attachments.  The  First  Na- 
tional Bank  of  Berkeley,  by  leave  of  court. 


filed  a  complaint  In  Intervention,  alleged  a 
Judgment  lien  on  the  land,  subordinate  to 
plaintiff's  mortgage,  and  likewise  attacking 
the  aforesaid  transfers  to  E.  F.  Davis,  and 
asking  that  they  be  adjudged  fraudulent  and 
void.  The  plaintiff  answered  the  pleadings 
of  the  said  defendants,  denying  the  allega- 
tions of  each  of  them.  The  appealing  de- 
fendants demurred  to  the  pleadings  of  said 
oodefendants  and  intervener,  bot  they  have 
not  filed  answers  thereto,  and  no  ruling  has 
been  made  on  the  demurrers;  In  this  condi- 
tion of  the  pleadings  the  court,  on  motion  of 
the  plaintiff,  and  over  the  objection  of  the 
appellants,  proceeded  to  try  the  issues  aris- 
ing upon  the  plaintiff's  qomplalnt  and  the 
answers  thereto,  without  at  the  same  time 
trying  the  Issues  upon  the  cross-complaint 
aforesaid ;  Its  announced  intention  being  to 
reserve  said  controversies  between  the  defend- 
ants for  future  determination  in  the  cause. 
It  thereupon  made  findings  that  $600  was  a 
reasonable  fee  for  the  plaintiff's  attorneys, 
which  finding  is  not  attacked,  and  declaring 
that  no  determination  was  made  of  the  is- 
sues upon  the  other  pleadings  aforesaid.  A 
decree  foreclosing  the  plaintiff's  mortgage 
and  for  the  sale  of  the  land  was  thereupon 
made  expressly  saving  the  rights  of  the  de- 
fendants and  the  intervener,  or  either  of 
them,  to  any  surplus  remaining  of  the  pro- 
ceeds after  satisfying  the  plalntlfTs  debt  and 
costs,  and  providing  that  such  surplus,  if 
any,  should  be  paid  into  court  to  be  distrib- 
uted to  the  respective  defendants  as  their  In- 
terests might  subsequently  be  made  to  appear 
and  as  the  court  should  subsequently  deter- 
mine. 

The  sole  point  presented  in  support  of 
these  appeals  is  that  the  court  erred  in  pro- 
ceeding to  trial,  determination,  and  adjudi- 
cation of  the  case,  upon  the  plaintiff's  com- 
plaint, and  in  entering  Judgment  thereon, 
without  at  the  same  time  trying  and  adjudi- 
cating the  respective  rights  of  Nichols  and 
the  bank  to  their  asserted  liens  on  the  land 
and  their  cross-actions  to  set  aside  said  con- 
veyances. 

The  appellants  rely  on  the  cases  of  Dou- 
dell  V.  Shoo,  159  Cal.  454,  114  Pac.  679, 
Stockton,  etc..  Works  v.  Insurance  Co.,  98 
Cal.  677,  33  Pac.  633,  Hlbemia,  etc.,  Soc.  v. 
London,  etc.,  Co.,  138  Cal.  260,  71  Pac.  334, 
and  Fox  v.  Hale,  eta,  Co.,  112  Cal.  671,  44 
Pac.  1022,  wherein  certain  statements  are 
made  to  the  effect  that  there  should  be  but 
one  final  Judgment  in  an  action.  The  state* 
ment  was  made  in  Doudell  v.  Shoo,  in  an- 
swer to  the  claim  that  the  Judgment  therein 
referred  to  was  not  Interlocutory  in  charac- 
ter. In  Stockton  v.  Insurance  Co.,  the  point 
de<dded  was  that  an  order  in  the  form  of  a 
Judgment,  and  merely  purporting  to  dispose 
of  one  of  the  defenses  to  the  action,  was  not 
appealable  as  a  final  Judgment.  In  Hlbernla 
V.  London,  the  decision  was  that  a  Junior 
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Uenbolder  was  a  proper  party  defendant  to 
a  foreclosure  suit,,  and  that,  this  being  so, 
tbe  court  had  power  therein  to  adjudge  the 
validity  of  hla  lien.  In  the  Fox  Case  the 
court  merely  Interpreted  Its  own  Judgment 
npon  a  previous  appeal,  saying  that  it  requir- 
ed a  retrial  of  the  other  issues  before  final 
Judgment,  although  its  previoiis  Judgment 
had  directed  a  particular  Judgment  below  up- 
on one  of  such  issues.  These  cases  were  all 
doubtless  properly  decided,  but  they  cannot 
be  regarded  as  decisive  of,  (m:  applicable  to, 
the  question  presented  in  the  present  case. 

We  think  it  is  within  the  sound  discretion 
of  the  trial  court  in  a  foreclosure  suit  to  give 
the  plaintiff  Judgpient  for  the  relief  asked 
and  postpone  the  determination  of  conQlctlng 
claims  between  the  defendants  In  which  the 
plaintiff  Is  not  interested,  and  which  do  not 
affect  the  relief  which  he  asks.  Stockt<Hi, 
etc.,  Soc.  V.  Harrold,  127  Gal.  620,  60  Paa 
166.  The  practice  has  been  approved  and 
the  power  of  the  court  In  that  respect  de- 
clared In  other  Jurisdictions.  Kenney  v.  Ap- 
gar,  93  N.  Y.  646;  Jackson  v.  Dutton,  46 
Fla.  517,  35  South.  74;  Alabama,  etc.,  Co.  v. 
Robinson,  72  Fed.  708,  19  C.  C.  A.  162 ;  First 
Natl.  Bank  v.  Shedd,  121  U.  S.  74.  7  Sup.  Ct 
807,  30  U  Ed.  877 ;  Wheeler  t.  Van  Kuren,  1 
Barb.  Ch.  (N.  Y.)  490;  Renwick  v.  Macomb, 
Hopkins  Ch.  (N.  Y.)  277.  In  McClain  v.  Hut- 
ton.  131  CaL  145,  61  Paa  273.  63  Pac.  182, 
622,  this  court  Itself,  on  aiqpeal,  directed  the 
entry  below  of  a  Judgment  similar  in  this 
respect  to  the  one  given  In  this  case.  We  are 
of  the  opinion  that  the  court  has  power,  in 
an  appropriate  action,  and  in  furtherance  of 
Justice,  to  postpone  the  disposition  of  con- 
flicting claims  of  the  defendant  in  a  foreclo- 
sure suit,  when  they  do  not  affect  the  plain- 
tiff's rights. 

The  tacts  appearing  In  this  case  fully  Jus- 
tify the  course  pursued.  There  was  no  de- 
fense to  plaintiff's  action.  He  was  In  no 
wise  interested  In  the  controversy  between 
the  defendants  either  with  respect  to  their 
asserted  liens  on  the  property  or  their  claims 
that  the  deeds  referred  to  were  fraudulently 
executed.  Indeed,  it  could  be  said  with  some 
reason  that  a  suit  by  Nichols,  or  the  bank, 
against  the  Davis  family,  to  set  aside  a  deed 
as  fraudulent  to  creditors  has  no  necessary 
place  In  an  action  by  a  third  person  to  fore- 
close a  prior  mortgage  on  land  belonging  to 
Davis.  It  further  appears  that  in  the  at- 
tachment suits  of  defendant  Nichols  against 
Davis  and  wife  appeals  have  been  taken  from 
orders  refusing  to  dissolve  the  attachments; 
that  said  appeals  and  said  actions  are  still 
pending ;  that  Davis  and  wife  had  begun  an 
action  In  Alameda  county  against  Nichols  to 
cancel  the  notes  on  which  the  Nichols  actions 
were  based ;  that  Judgment  therein  had  been 
given  against  them,  from  which  they  had  ap- 
pealed, and  that  said  appeal  was  also  pend- 
ing.   The  plaintiff  not  only  had  no  Interest  In 


these  disputes,  but  he  bad  no  power  to  end 
or  control  them.  The  litigation  was  of  a 
character  which  usually  engenders  bitter 
feeling  and  continues  many  years.  It  was 
both  Just  and  reasonable  to  give  the  plain- 
tiff the  relief  which  all  the  parties  admitted 
he  was  entitled  to.  and  not  compel  him  to 
wait  the  termination  of  litigation  of  that 
character  before  enabling  him  to  recover  a 
Just  debt.  There  Is  no  force  in  the  argument 
of  the  appellants  that  such  practice  would  be 
Improper  because  it  would  Imperil  or  preju- 
dice the  defendants'  right  of  redemption. 
The  redemption  would  run  from  the  time  of 
sale  and  the 'amounts  to  be  paid  woold  de- 
pend on  the  price  paid  at  the  sale.  The  post- 
ponement of  the  decision  of  the  disputes  be- 
tween the  defendants  would  have  no  direct 
effect  upon  the  right  of  redemption.  We  are 
satisfied  that  the  court  wisely  exercised  Its 
discretion  in  this  lqstanc& 

In  case  No.  2160  Baur  and  others  have 
sued  to  foreclose  a  mortgage  given  by  Davis 
and  wife  on  another  tract  of  land  in  Yolo 
county  to  secure  a  debt  of  $7,000.  The  same 
persons  were  made  defendants,  and  the 
pleadings,  proceedings,  and  Judgment  were 
In  all  material  particulars  the  same  as  those 
in  No.  2159  aforesaid.  The  same  principles 
and  conclusions  apply  to  that  case  as  to  the 
other. 

The  judgment  in  each  case  and  the  orders 
denying  a  new  trial  in  each  case  are,  reepeo 
tlvely.  affirmed. 

We  concur:   LAWLOR,  J.;  SLOSS,  J, 


OM  Cti.  no 
BMPIRB  INV.  CO.  ▼.  MORT  et  aL 
(Sa&  2175,  2176.) 

(Supreme  Court  of  California.     March  81. 
1915.) 

1.  Appeal  and  Erbob  ®s»1016  —  Rbvibw  — 
New  Tbial. 

An  order  granting  a  new  trial  for  insuffi- 
ciency of  the  evidence  to  support  the  verdict  will 
not  be  disturbed  where  the  evidence  conflicted, 
though  made  by  a  judge  who  did  not  proide 
at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3860-3876;  Dec.  Dig.  «=> 
1015.] 

2.  yxndob  and  pubchaseb  4s>299— default 
19  Patuent— Recoverv  of  Possbssion. 

Parcbaaers  may  not  hold  land  and  withhold 
the  purchase  price  and  in  event  of  default,  the 
vendor  can  maintain  ejectment 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  837-842;  Dec.  Dig. 
«s>299.] 

3.  Yen  DOB  and  Pubchaseb  «s>299— Actions 
TO  Ubcovkb  Possession— Dbi«nbi»—"Pbb- 

VBNTION." 

A  contract  for  the  sale  of  land,  payable  in 
installments,  provided  that  defendants  should  be 
admitted  to  possession,  but  that  upon  their  fail- 
ure to  make  required  payments  the  vendor  mifrht 
reenter  and  take  possession.  There  was  noth- 
ing in  the  contract  suggesting  that  crops  were 
to  be  raised  on  the  land,  or  that  the  pureham 
price  was  to  be  obtained  bf  the  sale  of  aneh 
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cropa.  JETeM,  that,  drfeadants  having  defaulted 
In  payments,  plaintUTs  tort  in  cutting  a  levee 
and  flooding  a  portion  of  the  land  could  not  be 
■et  up  aa  a  defense  to  ejectment  because  it  was 
not  a  prevention,  which  is  a  breach  of  some  du- 
ty one  party  to  a  contract  owes  the  other  as  a 
condition  precedent  to  performance,  nor  could 
it  be  relied  on  as  a  counterclaim,  not  arising 
out  of  the  same  transaction. 

[Eld.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  837-842;  Dec.  Dig. 
♦=>2»9.] 

4.  EviDENCB  4=3400  —  Paboi.  Evidxnck  to 
Vaby  Cowtbact. 

Where  a  contract  for  the  sale  of  land  pur- 
ported to  include  all  of  the  terms  of  the  agree- 
ment, parol  evidence  ia  not  admissible  to  add 
to  it. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1778-1793;    Dee.  Dig.  «=>400.1 

5.  Fbauds,   Statute  or  4=>60— Aoreembnts 
wxTinw. 

Under  Code  Civ.  Proc.  (  1071,  declaring 
that  no  estate  or  interest  in  real  property  other 
than  leases  not  exceeding  one  year  can  be  cre- 
ated, granted,  or  declared,  save  by  a  conveyance 
in  writing,  an  easement  in  real  property  can- 
not be  created  by  verbal  agreement 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat 
nte  of.  Cent  Dig.  {{  83,  94,  95;  Dec.  Dig.  «=> 
60.] 

6.  Pbincipal   and   Aqent   «=s»22— Aoenct— 
BsTABLisHicENT— Declarations  or  Aoent. 

Extrajudicial  statements  by  an  alleged 
agent  are  inadmissible  to  establish  agency. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {  40;   Dec.  Dig.  «=>22.] 

Department  2.  Appeal  from  Superior 
Court, 'Klnga  County;  J.  A.  Allen,  Judge  on 
Order,  and  John  6.  Covert,  Judge  on  Judg- 
ment 

Action  by  the  Ehnplre  Investment  Company 
against  G.  EX  Moi^  and  another.  From  a 
Judgment  for  defendants,  plaintiff  appealed, 
and  from  an  order  granting  new  trial,  de^ 
fendants  appealed.  Order  affirmed,  and  plain- 
tUTs appeal  dismissed. 

Scarborough  &  Bowen,  of  Los  Angeles,  for 
plaintiff.  H.  Scott  Jacobs  and  John  O.  Cov- 
ert, t>oth  of  Hanford,  for  defendants. 

MELVIN,  J.  The  Empire  Investment  Com- 
pany, in  September,  1910,  entered  into  a 
contract  with  defendants  whereby  plaintiff 
agreed  to  sell  and  defendants  to  buy  a  tract 
of  land  in  Kings  county  for  something  more 
than  $23,000,  payable  In  annual  installments. 
The  flrst  payment  was  due  on  November  1, 
1911,  but  was  not  met  by  defendants,  and, 
plaintiff  having  elected  to  declare  the  con- 
tract forfeited  and  so  to  notify  defendants, 
brought  suit  to  recover  possession  of  the 
tract  and  for  damages  for  retention,  alleging 
In  Its  complaint  that  it  was  the  owner  in  fee 
of  the  property.  Defendants  answered,  and 
upon  Issues  thus  Joined  and  upon  others, 
arising  by  reason  of  a  pleading  in  the  nature 
of  a  cross-complaint  and  an  amendment  to 
the  answer  (both  of  which  defendants  were 
permitted  to  file  after  the  cause  had  come  on 
(or  trial  before  the  court  and  Jury),  the  case 
was  tried  and  Judgment  was  given  In  favor 


of  defendants.  From  this  Judgment  plaintiff 
appealed  during  the  preparation  of  the  state- 
ment on  motion  for  a  new  trial.  Subsequent- 
ly the  motion  for  a  new  trliQ  was  granted, 
and  from  the  court's  order  In  that  behalf  de- 
fendants have  appealed.  Both  appeals  are 
by  stipulation  beard  together. 

By  the  contract  of  sale  and  purchase, 
which  admittedly  was  made  by  the  parties 
hereto,  it  was  provided,  among  other  things, 
that  Messrs.  Mort  and  Wagy  should  take  and 
occupy  the  premises  until  they  should  make 
default;  that  they  should  pay  all  taxes  and 
all  dues  for  water;  that  time  was  of  the  es- 
sence of  the  agreement;  and  that  failure 
by  the  vendees  to  perform  any  of  the  cove)- 
nants  would,  at  the  option  of  the  vendor, 
terminate  the  contract  and  the  Interest  o# 
the  vendees  and  give  the  Empire  Investment 
Company  the  right  to  reenter  and  take  pos- 
session  of  the  land.  These  provisions  of  th« 
agreement  and  others  were  set  forth  In  plain- 
tiff's amended  complaint,  and  In  addition  to 
the  allegation  that  no  part  of  the  purchase 
price  had  been  tendered  or  received.  It  was 
averred  that  defendants  had  failed  tp  settle 
the  water  rent  and  had,  in  fact,  paid  nothing 
under  the  contract;  that  upon  their  refusal, 
upon  request  of  performance  of  the  terms  of 
that  agreonent,  plaintiff  had  demanded  pos- 
session of  the  land  and  notified  defendants 
that  it  elected  to  terminate  the  agreem^it 
The  prayer  was  for  the  usual  relief  in  such 
cases.  In  their  answer  as  originally  filed  de- 
fendants denied  plaintiff's  tiUei  to  a  part  of 
the  land  in  dispute  and  to  the  water  rights 
attached  thereto,  and  alleged  that  by  plain- 
tiff's fraud  they  had  been  prevented  from 
learning  such  facts  until  long  after  the  suit 
had  been  instituted;  denied  that  plaintiff 
was  entitled  to  irassession  of  the  land;  ad- 
mitted their  own  possession  thereof;  and  de- 
nied that  the  water  company  had  furnished 
water,  as  agreed,  for  the  land,  or  that  they 
owed  for  water  tised  on  the  premises.  As  a 
separate  defense  it  was  alleged  that  In  June, 
1911,  plaintiff,  by  the  blowing  up  of  a  certain 
levee,  had  caosed  the  waters  of  the  rlyer  to 
overflow  the  planted  crops  of  defendants, 
thus  preventing  them  from  making  the  pay- 
ments stipulated  In  the  contract  and  damag- 
ing them  In  a  large  sum  of  money.  When 
the  case  came  on  for  trial  the  court  permit- 
ted the  filing  of  an  amended  answer,  setting 
up  substantially  all  of  the  matters  pleaded 
in  the  original  answer,  but  Introducing  for 
the  flrst  time  a  counterclaim  against  plain- 
tiff for  the  alleged  damages  suffered  by  de- 
fendants because  of  the  overtlow  of  the  wa- 
ter. On  motion,  the  parts  of  the  answer 
denying  plaintUTs  title  to  the  land  in  contro- 
versy were  stricken  out  on  the  ground  that 
defendants  were  estopped  from  disputing 
such  title.  Th^  court  ruled  that  it  would  be 
taken  as  an  admitted  fact  In  the  case  that 
plaintiff  owned  the  property  described  In  the 
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complaint  Plaintiff  thereupon  offered  evi- 
dence on  the  Issue  of  the  rental  value  of  the 
premises  after  the  default  of  defendants, 
and  upon  the  matter  of  the  furnishing  of  wa- 
ter to  defendants  by  the  water  company  re- 
ferred to  in  the  complaint  and  the  failure  of 
defendants  to  pay  for  such  water.  During 
the  trial  defendants  sought  unsuccessfully  to 
Introduce  evidence  of  a  certain  oral  agree- 
ment made  by  the  parties  at  the  time  the 
written  contract  was  executed;  but  subse-' 
quently,  by  amendment  to  the  answer,  they 
were  allowed  to  plead  It  and  In  the  trial  to 
offer  testimony  In  support  of  such  oral  agree- 
ment The  alleged  verbal  contract  was,  In 
brief,  that  lif  Messrs.  Wagy  and  Mort  would 
sign  the  written  Instrument  which  was  then 
presented  to  them,  the  Empire  Investment 
Company  would  complete  the  levee  along  the 
west  line  of  the  land  now  in  question  in  the 
suit  being  the  east  bank  of  Kings  river, 
would  repair  the  weak  places  in  the  levee; 
would  bring  It  up  to  grade,  and  would  con- 
struct and  complete  a  levee  along  the  south 
line  of  the  property. 

[1]  Plaintiff  Insists  that  even  npon  the  aa- 
sumption  of  the  absence  of  error  from  the 
court's  ruling  permitting  the  amendments 
and  the  testimony  In  support  of  them,  de- 
fendants have  no  standing  In  their  attack 
npon  the  order  granting  a  new  trial,  for  the 
reason  that  the  facts  forming  the  basis  of 
the  answer  were  all  disputed.  For  example, 
defendants  introduced  testimony  tending  to 
show  that  one  Howard  Odale  blew  up  the 
levee,  thus  causing  a  great  and  destructive 
flow  of  water  over  their  crops  and  that  Odale 
was  the  agent  of  plaintiff,  acting  within  the 
scope  of  his  employment  Plaintiff  denied 
Odale's  agency,  and  also  the  existence  of  any 
oral  agreement  binding  It  to  repair  any  lev- 
ees or  to  keep  them  in  repair.  These  denials 
were  all  supported  by  testimony  In  conflict 
with  that  which  defendants  offered.  One  of 
the  grounds  upon  which  the  court  granted 
the  motion  for  a  new  trial  was  insufficiency 
of  the  evidence  to  support  the  verdict  We 
may  jnot  disturb  such  an  order  where  there 
was  a  conflict  of  evidence  upon  material  is- 
sues, unless  we  may  say  that  a  verdict  In 
favor  of  the  moving  party  would  not  have 
found  sufficient  legal  support  in  the  evidence 
adduced  at  the  trial.  Wendllng  Lumber  Co. 
V.  Glenwood  Lumber  Co.,  153  Cal.  416,  95 
Pac.  1029;  Gordon  v.  Roberts,  162  GaL  509, 
123  Pac.  288.  And  this  is  the  rule  evm  in  a 
case  in  which,  as  In  this  one,  the  Judge  who 
made  the  order  did  not  preside  at  the  trial. 
There  was  direct  testimony  that  Odale  was 
not  employed  by  plaintiff  at  all,  but  was  a 
servant  of  the  Empire  Water  Company.  De- 
fendants Introduced  testimony  of  circum- 
stances tending  to  show  that  Odale  was  the 
ostensible  agent  of  plaintiff,  but  the  exist- 
ence of  many  of  these  circumstances  was 
denied  by  plalntUTs  witnesses.  Both  defend- 
ants gave  testimony  regarding  the  oral  agree- 
ment hot  they  were  flatly  contradicted  by 


plaintiff's  witnesses.  There  was  ample  evi- 
dence In  the  record  to  have  given  support  to 
a  verdict  In  favor  of  plaintiff  If  such  evi- 
dence 'had  been  accepted  as  true.  Therefore 
under  the  pleadings,  as  they  stood,  the  order 
should  be  affirmed. 

[2,  3]  As  the  case  may  be  tried  again,  we 
shall  discuss  some  of  the  errors  of  law  q>ecl- 
fied.  Plaintiff  contends  that  the  action  was 
one  In  ejectment  and  not  on  the  contract 
It  Is  insisted  that  when  defendants  failed  to 
perform  the  conditions  of  the  contract  plain- 
tiff Immediately  became  entitled  to  posses- 
sion of  the  land,  and  might  maintain  eject- 
ment to  obtain  such  possession.  Defendants 
may  not  hold  the  premises  and  withhold  the 
purchase  price.  Undoubtedly  that  is  the  rule. 
Gervalse  v.  Brooklns,  156  Cal.  104,  103  Pac. 
829;  Champion  Gold  Mining  Co.  r.  Champ- 
Ion  Mines,  164  Cal.  205,  128  Pac.  315.  This 
is  an  action  in  ejectment.  Haggln  v.  Kelly, 
136  Cal.  483,  69  Pac.  140;  Newman  t.  Duane, 
89  Cal.  598,  27  Pac.  66 ;  Kerns  v.  Dean,  77 
Cal.  557,  19  Pac.  817.  As  against  the  issues 
tendered  by  such  a  pleading  an  Independent 
tort  was  not  available.  There  was  nothing 
In  the  contract  suggesting  that  a  crop  was 
to  be  raised  upon  the  land,  or  that  the  pur- 
chase price  was  to  be  earned  by  sale  of  the 
proceeds  of  any  crop  or  crops.  The  contract 
provided  for  money  payments  at  specified 
times.  There  were  no  precedent  dotles  to 
be  performed  by  plaintiff  before  defendants 
upon  the  dates  Indicated  in  the  agreement 
should  be  bound  to  make  payments.  The 
alleged  tort  therefore,  had  no  relation  to  the 
payments  under  the  contract  An  act  which 
amounts  to  prevention  of  the  performance 
of  a  contract,  must  be  one  which  has  relation 
to  the  subject  thereof.  The  crops  were  not 
mentioned  In  the  agreement  There  was  no 
sale  of  them  to  plaintiff,  and  no  pledge  or 
understandlDg  that  the  proceeds  of  the  land 
should  be  devoted  to  the  payment  of  the  pur- 
chase price.  Therefore  this  was  not  an  in- 
stance of  the  destruction  of  the  subject  of 
the  sale.  There  was  nothing  in  the  tort  or 
Its  results  which  essentially  Interfered  with 
the  carrying  out  of  the  stipulations  contain- 
ed in  the  writing.  A  "prevention"  must  be  a 
breach  of  some  duty  which  one  party  to  the 
contract  owes  to  the  other  as  a  condition 
precedent  to  performance.  Therefore  the 
tort  was  not  properly  pleaded  as  a  defense  to 
the  action.  Cox  v.  McLaughlin,  54  Cal.  605: 
Porter  v.  Arrowhead  R.  Co.,  100  Cal.  500,  35 
Pac.  146 ;  Alderson  v.  Houston,  154  Cal.  13, 
96  Pac.  884.  For  like  reasons  the  counter^ 
claim  was  not  a  proper  one  in  such  an  ac- 
tion. The  alleged  tort  of  defendants  and  tbe 
tort  of  plaintiff  averred  by  way  of  counter- 
claim did  not  arise  out  of  the  same  transac- 
tion. In  any  event  such  a  coonterclaim  may 
not  be  set  up  In  an  action  of  ejectment  Wig- 
more  V.  Buell,  116  Cat  95.  47  Pac  927. 

The  counterclaim  doea  not  tend  to  de- 
feat plaintiff's  recovery.  Plaintiff  asked  for 
possession  of  certain  land.    Defendants'  d». 
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maud  was  for  a  money  Judgment  by  way  of 
damages.  Plainly  the  two  causes  of  action 
founded  on  tort  were  distinct  and  did  not 
arise  out  of  the  same  transaction.  It  was 
therefore  error  to  allow  the  amendment  In- 
troducing the  so-called  counterclaim.  Yorba 
V.  Ward,  109  CaL  108,  38  Pac.  48,  41  Pac 
793 ;  Meyer  t.  Quiggle,  140  Cal.  499,  74  Pac. 
40;  Glide  t.  Kayser,  142  Cal.  420,  78  Pac. 
50 :  Engebretson  t.  Gay,  158  Cal.  29, 109  Paa 
879. 

[4]  The  trial  court  at  first  rejected  all  evi- 
dence regarding  the  oral  agreement  on  the 
ground  that  no  such  contract  bad  been  plead- 
ed. Subsequently,  and  after  amendment  to 
the  complaint,'  evidence  regarding  it  was  re- 
ceived. Two  of  the  questions  submitted  to 
the  Jury  related  to  this  oral  understanding, 
and  the  Jury  decided  that  plaintiff  did  enter 
into  such  agreement  and  failed  to  perform 
It  The  secretary  of  plaintiff  with  whom,  ac- 
cording to  defendants,  they  made  the  oral 
contract,  denied  that  he  made  any  such  ar- 
rangement with  them.  This  conflict  of  tes- 
timony would  prevent  us,  upon  principles 
IirevioQsly  discussed  herein,  from  disturbing 
the  order  granting  a  new  trial.  But  plain- 
tiff contends  that  evidence  of  the  alleged 
contract  was  improperly  admitted  because 
by  its  terms  the  agreement  was  not  inde- 
pendent of  and  collateral  to  the  written  con- 
tract. During  the  earlier  negotiations  be- 
tween the  contracting  parties  there  were  dis- 
cussions with  reference  to  the  construction 
of  levees  to  protect  the  land  which  defend- 
ants wished  to  purchase,  and  a  contract  re- 
lating to  the  construction  of  such  levees  was 
prepared  and  insRected  by  defendants.  Be- 
fore the  consummation  of  the  negotiations 
the  levees  had  been  built,  and  the  contract 
in  its  final  form,  when  it  was  signed  by  the 
vendees,  omitted  all  reference  to  the  levees. 
The  oral  agreement  dealt,  therefore,  with  a 
subject  which  had  been  discussed  in  the  pre- 
liminary negotiations  and  rejected  from  the 
cnlminating  terms  set  forth  in  the  written 
instmment,  and  It  sought  to  impose  duties 
upon  the  vendor  with  reference  to  a  part  or 
appurtenance  of  the  land  mentioned  in  the 
agreement.  It  is  contended  that  improve- 
ment of  the  levees  and  maintenance  of  them 
were  two  subjects  upon  which  the  written 
contract  was  silent,  and  that  therefore  proof 
of  an  oral  agreement  regarding  these  matters 
was  perfectly  proper.  But  where  a  written 
agreement  purports  to  be  complete,  parol  ev- 
idence is  no  more  admissible  for  the  purpose 
of  adding  terms  to  It  than  would  such  evi- 
dence be  proper  in  an  effort  to  vary  the 
terms  of  the  instrument  itself.  Germain 
Fruit  Co.  T.  Armsby  Co.,  163  Cal.  694,  96 
Pac.  319 ;  Johnson  v.  Bibb  Lumber  Co.,  140 
CaL  98,  78  Pac.  730. 

[f]  The  oral  agreement  was  also  inadmis- 
sible because  it  dealt  with  the  creation  of  a 
fixture  on  real  property  and  with  the  grant- 
ing of  an  easement  in  real  property.    It  was 


therefore  within  the  statute  of  frauds.  Sec- 
tion 1971,  Code  Civ.  Proc.;  Dorrls  v.  Sulli- 
van, 90  Cal.  289,  27  Pac.  216 ;  Hayes  v.  Fine, 
91  Cal.  398,  27  Pac.  772 ;  OUver  v.  Burnett, 
10  CaL  App.  408,  102  Pac.  223. 

[(Q  Plaintiff  attacks  the  sufficiency  of  the 
evidence  offered  for  the  purpose  of  proving 
Odale's  implied  agency  existing  at  the  time 
he  blew  up  the  levee,  but  as  the  evidence  at 
the  new  trial  may  be  totally  different  from 
that  on  the  record  before  ua,  we  will  not 
here  discuss  this  contention.  It  was  error, 
however,  to  admit  testimony  regarding 
Odale's  extrajudicial  statements  or  declara- 
tions in  pals  for  the  purpose  of  establishing 
his  agency.  Kast  t.  Miller  ft  Lux,  159  CaL 
728,  115  Pac.  932. 

No  other  alleged  errors  require  discussion. 

The  order  granting  Cbe  motion  of  plaintiff 
for  a  new  trial  is  affirmed,  and  as  that  order 
operates  in  effect  to  set  aside  the  judgment, 
plaiutlfTs  appeal  from  said  judgment  Is  dis- 
missed. 

We  concur:  HENSHAW,  X;  LORIGAN.J. 


(let  Cal.  740) 
NATIONAL  OIL  REFINING  CO.  v.  PRO- 
OUCERS'  REFINING  CO. 
(L.  A.  3389.) 

(Sapreme  Court  of  California.     March  81, 
1915.) 

1.  CoNTBAOTB  «=s>349—Bbbach— Action— Ev- 
idence. 

In  an  action  for  damages  for  breach  of  a 
contract  to  furnish  crude  oil  sufficient  to  keep 
plaintiff's  refinery  going  at  full  capacity,  evi- 
dence that  plaintiff's  manager  was  having  trou- 
ble with  his  stockholders  and  had  promised  them 
a  large  dividend;  that  he  bad  obtained  a  news- 
paper write-up  to  soothe  the  stockholders — ai 
tending  to  show  tfaat  plaintiff's  motive  was  not 
to  recover  damages  actually  sustained,  but  to  im- 
press its  stockholders  that  it  had  claims  against 
the  defendant,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  M  1096,  1781-1784,  1788-1798,  1809, 
1811-1814,  1817,  1818;   Dec.  Dig.  «=»349.] 

2.  Witnesses   «=>3e3—Coin'ETENCT— Motive 
— Statutes. 

Under  Code  Civ.  Proo.  i  1847,  declaring  that 
the  presumption  that  a  witness  speaks  the  truth 
may  be  repelled  by  evidence  affecting  his  mo- 
tives, the  cases  in  which  motive,  apart  from  its 
establishment  by  interest,  relationship,  or  bias, 
and  aside  from  criminal  cases,  becomes  a  prop- 
er subject  of  inquiry  are  those  where  malice  or 
a  malicious  motive  may  make  an  otherwise  law- 
ful act  unlawful  and  actionable. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  H  U77,  U78,  1181;  Dec  Dig.  «=> 
363.1 

3.  WrrNEssES  ®=>363— Intebest  and   Bias- 
In  Genebai.. 

The  interest  or  bias  of  a  witness  may  be 
shown. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  {{  1177.  1178,  1181;  Dec  Dig.  «:» 
363.1 

4.  Pi.EADiNa  4=>69—ADiaB8ioNB— Action  iob 
Bbeach  of  Contbact. 

In  an  oil  refining  company's  action  for  dam- 
ages for  breach  of  contract  to  supply  sufficient 
crude  oil  for  its  capacity,  an  alleganon  in  the 


^saFor  oUisr  c— ■  »»» 


wai*  toplo  and  KET-NUMBER  la  aU  K*r-Numb«r«d  DigwU  and  ladSMS 

Digitized  by  VjOOQ  IC 


964 


147  PACIFIC  RBPOBTIDB 


(Cal 


'  complaint  tbat  defendant  beeran  the  delivery  of 
oil,  and  up  to  and  Indnding  a  certain  month 
furnished  and  delivered  oil  to  plaintiff,  was  not 
an  allegation  or  admission  that  during  such  pe- 
riod defendant  furnished  sufficient  crude  oil, 
but  a  declaration  merely  that  defendant  furnish- 
ed some,  and  that  if  there  was  a  shortage  in  the 
delivery,  plaintiff  was  not  seeking  to  recover 
on  account  of  it. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Dec.  Dig.  «=69.] 
5.  Damages  ®=>126— Mkasdbk  —  Bbeach  or 

CONTBACT— STATUTB. 

In  an  action  for  damages  for  breach  of  a 
contract  to  furnish  crude  oil  sufficient  for  the 
capacity  of  plaintiff's  refinery,  and  to  repurchase 
certain  refinery  products  at  a  fixed  price,  where- 
in it  was  pleaded  and  proven  that  plaintiff,  aft- 
er the  breach  was  unable  to  purchase  crude  oil 
in  the  open  market,  the  proper  measure  of  dam- 
ages was  the  loss  of  profit  to  plaintiff  by  reason 
of  defendant's  failure  to  furnish  oil  at  a  fixed 
price  and  to  repurchase  the  refinery  products, 
as  prescribed  by  Civ.  Code,  I  3300,  declaring  the 
measure  to  be  the  amount  which  will  compen- 
sate the  party  aggrieved  for  all  the  detriment 
approximately  caused  by  the  breach;  and  sec- 
tions 8353.  33S4,  relaUng  to  violations  of  con- 
tracts for  the  purchase  and  sale  of  personal 
property,  did  not  apply. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H  344-3B3;   Dec.  Dig.  €=»126.] 

Department  2.  Appeal  from  Superior 
Court,  Kern  County;    J.  W.  Mataon,  Judge. 

Action  by  the  National  Oil  Refining  Com- 
pany against  the  Producers'  Keflning  Com- 
pany. Judgment  for  plaintUf,  and  defend- 
ant appeals.     Affirmed. 

F.  E.  Borton,  of  Bakersfield,  for  appel- 
lant Kaye  &  Siemon,  of  Bakersfield,  for 
respondent 

HENSHAW,  J.  Plaintitr  and  defend- 
ant entered  into  a  contract  by  the  terms  of 
which  the  latter  agreed  to  supply  the  for- 
mer with  all  of  the  crude  oil  required  to 
keep  the  former's  refinery  running  to  its  full 
capacity  from  January  29,  to  December  31, 
1907.  The  full  capacity  was  understood  to 
be  the  capacity  of  this  refinery  on  January 
29th.  The  defendant  was  to  sell  this  oil  at 
a  stipulated  price,  and  In  turn  was  to  pur- 
chase from  the  plaintiff  the  products  of  the 
refinery,  these  products  being  the  distillates 
and  the  asphaltum  residuum.  This  action 
was  brought  laying  damages  for  defendant's 
breach  of  this  contract  Plaintiff  alleged 
that  the  capacity  of  its  refinery  was  8,927.18 
barrels  of  distillate  and  812.29  tons  of  as- 
phaltum per  month;  that  it  had  not  been 
furnished  sufficient  crude  oil  to  keep  the  re- 
finery running  continuously  to  its  capacity, 
whereby  plaintiff  was  obliged  to  dose  down 
repeatedly,  to  its  great  damage.  It  was  fur- 
ther alleged  that  the  plaintiff  could  not  pro- 
cure oil  in  the  oi>en  market  to  supply  the  de- 
ficiency. On  the  trial  the  quantity  of  oil 
that  was  actually  delivered  to  the  plaintiff 
by  the  defendant  was  agreed  upon  by  stip- 
ulation to  be  S8,224.28  barrels.  A  basic 
question  upon  the  trial  was  obviously  the 
capacity  of  plaintitTs  refinery  at  the  time 


when  the  contract  became  effectlvia  If  de- 
fendant did  not  furnish  oil  to  that  capacity 
in  accordance  with  its  contract  and  its  fail- 
ure so  to  do  was  not  occasioned  by  causes 
which  the  contract  Itself  provided  should  re- 
lieve the  defendant  from  liability,  such  as 
fires,  strikes,  and  accidents,  then  defoidant 
had  violated  Its  contract  and  the  remain- 
ing question  In  the  case  was  the  measure 
and  amount  of  damages.  Plaintiff  offered 
evidence  upon  the  capacity  of  its  refinery. 
The  court  found  that  capadty  to  be  12,000 
barrels  of  crude  oil  i>er  month,  or  80,000 
barrels  for  the  period  from  May  to  Novem- 
ber; this  being  the  period  daring  which 
plaintiff  charged  that  defendant  had  breach- 
ed the  contract  by  failure  to  supply  oil  in 
suffident  quantities.  Twelve  thousand  bai^ 
rels  a  month  was  well  within  the  capadty 
shown  by  plalntltTs  evldenoe.  Appellant 
does  not  argue  that  it  did  not  violate  the 
contract,  but  urges  as  serious  error  certain 
rulings  of  the  court  touching  the  admission 
of  evidence,  and  also  it  Insists  that  the 
court  adopted  an  Inaccurate  measure  of 
damages. 

[1-3]  George  Calhoun  was  the  manager  of 
plaintiff's  business.  He  signed  on  behalf  of 
the  plaintiff  the  contract  the  breach  of 
which  Is  the  subject-matter  of  this  litiga- 
tion. He  was  plaintiff's  prlndpal  witness  in 
the  case.  He  was  interested  financially  in 
the  affairs  of  plaintiff  as  a  stockholder  as 
well  as  manager.  Upon  cross-examination 
the  witness  was  asked  numerous  questions, 
to  which  objections  were  interposed  and  sus- 
tained as  not  being  proper  cross-examina- 
tion.  These  were  matters  concerning  which 
the  witness  had  not  been  Interrogated  upon 
his  examination  in  chief.  The  attorney  for 
the  defendant  made  a  long  statement  to  the 
court  of  what  he  proposed  to  show  by  this 
cross-examination.  The  statement  Itself 
covers  several  printed  pages.  .  Summarized 
it  amounted  to  this:  That  the  witness  man- 
ager was  having  trouble  with  the  stockhold- 
ers; that  to  keep  them  quiet  he  had  prom- 
ised them  a  dividend  of  $30,000;  that  be 
sought  to  make  this  $30,000  by  this  unwar- 
ranted and  unjustifiable  suit  prosecuted 
against  defendant;  that  further  to  show  the 
unjustlfiableness  of  the  action,  defendant 
wished  to  prove  that  the  witness  had  made 
several  or  many  sets  of  figures,  endeavor- 
ing fictitiously  to  swell  the  amount  of  dam- 
ages which  plaintiff  claimed;  "that  It  was 
with  the  utmost  difilculty,  and  required  the 
greatest  ingenuity,  to  get  items  of  alleged 
damage  that  would  make  any  plausible 
showing  of  approximately  $30,000";  that 
plaintiff,  after  beginning  this  suit  for  the 
purpose  of  soothing  the  stockholders,  "got 
a  big  newspaper  write-up";  that  therefore 
the  plaintiff's  motive  was  not  to  recover 
damages  actually  sustained,  but  merely  to 
Impress  its   stodcholders  that  plaintiff  had 
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larg^  assets  growing  ont  of  the  asserted 
damages  wbich  it  bad  sustained  at  the 
hands  of  defendant.  The  same  effort  was 
made  with  the  witness  McGrath,  who  had 
Cormerly  been  the  secretary  of  the  plaintiff, 
McGrath  being  a  witness  for  defendant 
The  court  ruled  against  the  admissibility  of 
such  evidence,  and  Its  ruling  was  wise  and 
proper.  It  permitted  aU  evidence  toncbing 
the  Interest  of  the  witness  and  bis  relation- 
ship to  plaintiff.  The  court  even  offered  to 
allow  evidence  that  Calhoun  had  made  dif- 
ferent figures  and  estimates  going  to  the 
damages  wbich  plaintiff  had  sustained.  In- 
deed, the  court's  declaration  uifon  this  offer 
was,  if  anything,  an  expression  of  its  wil- 
lingness, not  alone  to  go  as  far  as  the  law 
allowed  in  the  matter  of  the  reception  of 
evidence,  but  perhaps  a  trifle  further.  But 
very  properly,  as  we  have  said,  did  It  refuse 
to  allow  this  wandering  excursion  into  the 
domain  of  motive.  The  interest  of  a  wit- 
ness may  be  shown.  His  bias  and  prejudice 
may  be  shown.  But  if  in  cases  such  as  this 
the  motive,  separated  from  these  elements, 
is  the  subject  of  evidence,  civil  trials  begin- 
ning now  will  end  with  •  eternity.  By  this 
we  mean  motive  apart  from  those  admissi- 
ble Inquiries  prosecuted  within  reasonable 
bounds,  which  may  be  regarded  as  involving 
motive — the  Inquiries  as  to  relationship,  in- 
terest, bias,  and  prejudice.  A  man  may 
bare  a  right  to  foreclose  a  mortgage  against 
A.  and  refuse  to  do  so  out  of  friendship. 
He  may  have  the  same  cause  of  action 
against  B.  and  insist  upon  prosecuting  it 
because  of  his  dislike  for  B.  In  the  latter 
case  his  motive  does  not  affect  his  right  of 
action,  nor  the  measure  of  his  recovery,  and 
It  is  not,  therefore,  a  proper  subject-matter 
of  inquiry.  The  cases  In  wbich  motive, 
apart  from  its  establishment  by  interest,  re- 
lationship, bias,  or  prejudice,  and  aside  from 
criminal  cases,  becomes  a  proper  subject- 
matter  of  inquiry,  are  ones  where  It  is  held 
that  malice  or  a  malicious  motive  may  make 
an  otherwise  lawful  act  unlawful  and  ac- 
tionable. See  note  to  Olobe  ft  Rutgers  Fire 
Ins.  Co.  V.  Firemen's  Fund  Ins.  Co.,  29  L.  R. 
A.  (N.  S.)  869.  No  such  contention  is  here 
advanced,  and  for  the  rest,  upon  plain 
grounds  of  expediency  and  In  accordance 
with  the  public  policy  which  declares  It  to 
be  to  the  Interest  of  the  state  that  there 
should  be  an  end  to  litigation,  these  far 
Journeys  into  the  speculative  realm  of  mo- 
tive are  not  permitted.  The  motive  to  wbich 
section  1847  of  the  Code  of  Civil  Procedure 
refers  when  it  declares  that  the  presump- 
tion that  a  witness  speaks  the  truth  may  be 
repelled  by  evidence  affecting  his  motives 
means  the  kind  of  motive  we  have  been  dis- 
cussing. Finally  it  may  be  added  that  if  for 
a  moment  It  could  be  thought  (the  vital  In- 
terest of  this  witness  having  been  Bho'<ta) 
that  evidence  of  this  remote  motive,  namely, 
that  he  was  having  trouble  with  the  stock- 
holders, could  have  ezerdsed  a  more  oom- 


pelling  Influence  upon  the  witness  to  de- 
ceive, tlie  answer  is  that  he  could  not  have 
deceived  the  court  as  to  the  measure  of  dam- 
ages, for  that  was  a  matter  of  law,  and  as  to 
the  capacity  of  the  refinery,  his  evidence 
may  be  rejected  entirely,,  and  there  Is  left 
uncontradicted  evidence  of  other  witnesses, 
in  no  wise  discredited,  showing  a  capacity 
even  greater  than  that  which  the  court 
found. 

[4]  Appellant  next  contends  that  the  obli- 
gation which  defendant  undertook  was  to 
supply  sufficient  crude  oil  tor  the  capacity 
which  the  refinery  had  In  January,  tlie  month 
when  the  contract  was  entered  Into.  This  is 
true.  Appellant  then  argues  that  the  com- 
plaint alleges,  and  by  alleging  admits,  that 
defendant  furnished  oil  up  to  the  capacity 
of  the  refinery  for  the  months  of  February, 
March,  and  April.  Defendant  then  shows 
the  amount  of  crude  oil  that  was  furnished  in 
those  three  months,  and,  averaging  the 
amount,  finds  that  6,482.18  barrels  per  month 
was  the  full  capacity  of  the  refinery.  Where- 
fore, as  appellant  argues,  it  follows  that 
the  finding  of  the  court  that  the  capacity  was 
12,000  barrels  per  month  is  beyond  the  ad- 
mission of  the  pleadings.  In  its  argument 
appellant  states  that  it  was  alleged  by  the 
plaintiff  and  admitted  that  "the  defendant 
furnished  crude  oil  in  accordance  with  and 
as  required  by  the  contract"  It  was  neither 
so  alleged  nor  so  admitted,  the  complaint 
in  tills  regard  stating  merely  that  defendant 
began  the  delivery  of  crude  oil  and  "up  to 
and  including  the  month  of  April,  1907,  fur- 
nished and  delivered  to  the  plaintiff  crude 
oil."  This  Is  far  from  being  either  an  alle- 
gatl<m  or  admission  that  during  this  period 
of  time  defendant  furnished  sufficient  crude 
oil.  It  is  a  declaration  merely  that  defend- 
ant furnished  some,  and  that  If  there  was  a 
shortage  in  the  delivery,  plaintiff  is  not  seek- 
ing a  recovery  on  account  of  It  This  is 
fully  explained  by  reason  of  the  fact  that 
defendant's  pipe  line  was  incapable,  during 
that  time,  of  supplying  the  necessary  quan- 
tity ;  that  defendants  seemed  to  be  using  Its 
best  endeavors  to  correct  the  situation  and 
furnish  the  oil,  and  that  plaintiff  in  Its  ac- 
tion has  seen  fit  to  waive  any  claim  for  com- 
pensation for  the  shortage  during  that  time. 
Appellant  likewise  insists  that  the  same  mat- 
ter— the  monthly  capacity  of  the  refinery — 
is  covered  by  a  stipulation  of  the  parties. 
We  need  not  elaborate  upon  the  matter  nor 
say  anything  further  than  that  this  conten- 
tion finds  as  little  support  as  does  the  one 
we  have  Just  been  considering,  namely,  that 
plaintiff's  pleadings  admit  the  capacity.  In- 
deed, it  would  be  remarkable  if  this  were 
the  case,  since  the  actual  capacity  was  upon 
the  trial  made  the  subject  of  voluminous  evi- 
dence and  was  one  of  the  important  issues 
in  the  case. 

[S]  Next  It  is  insisted  that  the  court  erred 
as  to  the  measure  of  damages.    It  U  said 
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that  the  damages  should  be  measured  under 
sections  3353  and  3354  of  the  ClvU  Code, 
which  have  ration  to  violations  of  contract 
for  the  purchase  and  sale  of  perspnal  proper- 
ty. The  court  for  the  measure  of  damages 
applied  section  3300,  which  declares  that 
the  measure  Is  the  amount  which  will  com- 
pensate the  party  aggrieved  for  all  the  detri- 
ment proximately  caused  by  the  breach. 
What  the  court  did  was  to  estimate  the  loss 
of  profit  to  the  plaintift  by  reason  of  the  fail- 
ure of  the  defendant  to  furnish  oil  at  a  fixed 
price  and  to  repurchase  the  products  after 
refinement,  also  at  a  fixed  price.  It  was 
pleaded  and  proved  that  plaintiff,  after  the 
breach,  was  unable  to  purchase  crude  oil 
in  the  open  market  The  measure  of  dam- 
ages adopted  by  the  court  was  the  precise 
one  applicable  to  the  case,  and  the  case  itself 
is  exceptional  in  that  to  determine  those  prof- 
its no  resort  is  necessary  to  the  uncertainty 
of  current  market  value,  the  price  being  fixed 
by 'the  contract  That  the  loss  of  profits  in 
a  case  such  aa  this  Is  a  Just  element  in  the 
admeasurement  of  damages  is  abundantly  es- 
tabUshed.  Shoemaker  v.  Acker,  116  CaL  239, 
48  Pac.  62;'  Tahoe  Ice  Co.  v.  Union  Ice  Co., 
10»  Cal.  242,  41  Pac.  1020;  McKay  v.  Biley, 
65  Cal.  623,  4  Pac.  667. 

No  other  matters  seem  to  merit  specific 
con8iderati<»L 

For  thQ  reasons  given,  the  Judgment  and 
ordw  appealed  from  are  affirmed. 

Wb  concur:   I/OBIGAN,  X;    MELVIN,  J. 

a®  Col.  694)  .«=■ 

HAPPX  VALLEY  LAND  &  WATER  CO.  v. 

NELSON  et  al.     (Sac.  2167.) 

(Supreme  Court  of  California.    March  29,  1915. 

Rehearing  Denied  April  26,  1015.) 

1.  Waters  ano  Watkb  Couesbs  «=»27— Wa- 
TXB  Rights  in  Public  Lands— Statutes. 

A  tunnel  and  flume  company  which  actual- 
ly appropriated  and  used  a  ditch  constructed  to 
convey  water  for  mining  purposes  over  govern- 
ment lands  before  their  sale  into  private  owner- 
ship acquired  a  vested,  possessory  title  under  the 
act  of  Congress  of  1866  (Act  July  26,  1866,  c. 
262sJ  9.  14  Stat  253  fll.  S.  Comp.  St.  1913,  | 
4((47j),  and  required  no  further  or  other  rec- 
ord tide  for  its  support 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  19;  Dec.  Dig.  «=» 
27.] 

2.  Watebs  and    Watb»   Coubses   «=>166  — 
Conveyances— Description— Sufficiency. 

Where  all  the  properties  and  rights  of  a 
tunnel  and  fluming  company  vested  by  grant  in 
plaintiff,  a  public  service  corporation  engaged 
m  supplying  water,  without  objection  by  any 
of  the  grantors,  and  plaintiff  had  paid  taxet 
upon  such  properties  for  more  than  five  years 
previous  to  its  injunction  suit,  and  defendants 
bad  recognized  its  rights  by  paying  it  for  wa- 
ter, defendants  could  not  successfully  assert  that 
the  description  in  the  mesne  conveyance  from 
the  tunnel  company  to  the  plaintiff  were  so  de- 
fective as  to  convey  no  title. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {g  168,  174-183; 
Dec.  Dig.  «=>156.] 


3.  Watbbs  and  Watkb  Coitbsbb  «=9l45— Af - 

PBOPBIATIOH— GhaNOK   IN    USB. 

Where  a  tunnel  and  fluming  company  was 
incorporated  for  "the  purpose  of  ditdiing  and 
conveying  water  for  mining  and  other  purposes," 
etc.,  its  change  from  the  sale  of  water  for  min- 
ing purposes  to  sales  for  irrigation  and  domes- 
tic uses  was  legitimate. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  20;  Dec  Dig.  «=» 
145.] 

4.  Evidence   «=»471  —  Opinionb  —  Facts  ob 
Conclusions. 

In  a  suit  by  a  public  service  water  compa- 
ny to  enjoin  defendants  from  interfering  with 
its  ditch  and  water,  in  which  they  claimed  cer- 
tain rights,  where  there  was  testimony  that  one 
H.  had  been  in  charge  of  the  ditch  as  the  agent 
of  the  company's  predecessor,  testimony  of  such 
agent  that  he  was  the  superintendent  and  mana- 
ger of  the  system  and  had  always  claimed  the 
ditch  in  question  as  part  of  such  system  was  ad- 
missible over  objection  that  it  was  a  concln- 
sion. 

[Ed.  Note.-rFor  other  cases,  see  Elvidence, 
Cent  Dig.  tS  2149-2185;   Dec.  Dig.  «=»471.1 

Department  2.  Appeal  from  Superior 
Court,  Shasta  Coun^;  Clias.  M.  Head, 
Judge. 

Action  for  Injunction  by  the  Happy  Valley 
Land  &  Water  Company  against  P.  Nelson 
and  others,  with  cross-complaint  by  defoid- 
ants.  Judgment  for  plaintiff,  motion  for  new 
trial  denied,  and  defendants  appeal.  Af- 
firmed. 

Wal.  J.  Tuska,  of  San  Francisco,  for  ap 
pellants.  Franclis  Carr,  of  Bedding,  for  re- 
spondent 

HENSHAW,  3.  Plaintiff,  a  public  service 
corporation,  engaged  in  the  rental,  distribu- 
tion, and  sale  of  water,  sued  defendants,  as- 
serting title  to  certain  water  and  water 
rights  and  a  ditch  through  which  the  water 
was  carried,  and  seeking  to  restrain  defend- 
ants from  interfering  with  the  ditch  and  wa- 
ter. The  complaint  alleged  that  the  defend- 
ants asserted  some  right  and  interest  to  the 
plaintiff's  water  and  water  rights  and  ditch- 
es, and  asked  a  decree  affirming  and  quieting 
its  title  and  rights  against  those  asserted  by 
defendants.  The  court  gave  judgment  for 
plaintiff,  and  from  that  judgment  and  from 
the  order  denying  a  motion  for  a  new  trial, 
defendants  appeal.  Upon  the  appeal  no  con- 
tention is  made  that  the  Judgment  is  not 
supported  by  the  findings;  the  questions  on 
appeal  being  limited  to  the  proposition  that 
the  findings  are  not  supported  by  the  evi- 
dence. 

[1]  It  was  established  that  plaintiff's  pred- 
ecessor in  interest  the  Dry  Creek  Tunnel  k 
Fluming  Company,  was  incorporated  for  "the 
purpose  of  ditching  and  conveying  water  for 
mining  and  other  purposes,"  etc  Years  be- 
fore the  predecessors  In  interest  of  these  de- 
fendants acquired  title  to  their  lands  this 
corporation,  with  actual  appropriation  and 
user,  had  constructed  the  ditch  in  question, 
and  was  carrying  water  througli  it  original- 
ly for  mining  purposes,  subsequently  for  pur- 
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poees  of  irrigation  and  domestic  nse.  These 
rights  of  plaintiff's  predecessors,  having  been 
acquired  over  the  government  lands  before 
their  sale  In  private  ownership,  gave  a  vest- 
ed possessory  title  under  the  act  of  (Congress 
.of  1866,  and  required  no  further  or  other 
record  title 'for  their  support 

[3]  Complaint  is  made  by  appellants  that 
the  description  in  the  mesne  conveyances 
from  the  Dry  Creek  Tunnel  &  Flumlng  Com- 
pany to  plaintiff  were  so  defective  as  really 
to  convey  nothing.  But  it  is  not  controvert- 
ed, and  cannot  successfully  be  controverted, 
that  all  of  the  properties  and  rights  of  the 
Dry  Creek  Tunnel  &  Flumlng  Company  have 
vested  In  this  plaintiff  without  objection  by 
any  of  the  grantors;  that  taxes  upon  these 
proper^es  have  been  paid  by  plaintiff  and 
its  predecessors  for  more  than  five  years 
previous  to  the  commencement  of  the  action ; 
and  that  there  was  upon  the  part  of  these 
defendants  a  recognition  of  plaintiff's  rights, 
in  that  they  paid  for  the  use  of  the  ditch  and 
the  water  taken  therefrom  a  sum  of  money 
seasonally,  and.  In  addition,  kept  the  ditch 
In  repair.  All  this  was  done  by  them  in 
subordination  to,  and  in  recognition  of,  the 
rights  of  plaintiff,  and  only  when  plaintiff 
raised  Its  water  rates  shortly  before  the  com- 
mencement of  this  action  did  the  defendants 
refuse  to  pay,  and  assert  title  and  ownership 
In  themselves. 

[3]  The  Dry  Creek  Tunnel  &  Flumlng  Com- 
pany having  appropriated  the  water  for  a 
useful  purpose.  Its  articles  of  Incorporation 
authorizing  it  to  use  the  water  for  mining 
and  "other  purposes  of  said  corporation,"  the 
change  in  the  use  from  sale  for  mining  pur- 
poses to  sale  for  purposes  of  Irrigation  and 
domestic  use  was  legitimate.  Moreover,  It  is 
not  questioned  but  that  the  plaintiff,  which, 
as  has  been  i^ld,  has  succeeded  to  all  of  the 
rights  of  the. Dry  Creek  Tunnel  &  Flumlng 
Company,  Is  formally  and  regularly  Incorpo- 
rated for  the  supplying  of  water  as  a  public 
service  corporation. 

Certain  rulings  In  the  admission  of  evi- 
dence are  objected  to.  It  may  not  be  doubt- 
ed that  some  of  those  objections  were  well 
taken;  the  answers  admitting  improper  hear- 
say evidence.  But  it  is  not  perceived  that 
the  answers  themselves  were  of  such  a  na- 
ture as  to  prejudice  the  case  of  appellants. 

[4]  If,  was  testified  to  without  objection  by 
the  witness  Taylor  that  Harvey  was  In 
charge  of  the  ditch  as  the  agent  of  the  Dry 
Creek  Tunnel  &  Flumlng  Company,  and  that 
the  witness,  using  water  from  the  ditch,  rec- 
ognized the  right  of  the  company  to  the  ditch 
and  water  at  all  times.  Subsequently  Har- 
vey, called  as  a  witness,  testified  that  he  was 
the  superintendent  and  manager  of  the  ditch 
system,  and  was  claiming  the  ditch  in  con- 
troversy as  part  of  the  system.  The  objec- 
tion was  made  that  the  question  was  sugges- 
tive, called  for  the  conclusion  of  the  witness, 
and  assumed  that  he  had  authority  to  make 


a  claim  on  behalf  of  the  company.  tTn- 
doubtedly,  the  form  in  which  the  question 
was  cast  made  It  suggestive,  but  the  evidence 
elicited  by  the  question  was  competent,  and 
the  technical  error  worked  no  substantial  in- 
Jury. 

The  Judgment, and  order  appealed  from  are 
therefore  affirmed. 

We  concur:  MELVIN,  J.;  LORIOAN,  J. 

(ie»  CU.  7S6) 

In  re  HARRIS'  ESTATE!.    (L.  A.  8839.) 
(Supreme  Court  of  Oalifomia.    March  31, 1916.) 

1.  Joint  Tinanct  «s>1— Pkopebtt  Subjxot 
— Pebsonal  PBoPBaTT— "Joint  Irtbbbst." 

Under  Civ.  Code.  |  683,  declaring  that  a 
"joint  interest"  Is  one  owned  by  several  per- 
sons in  equal  shares  by  a  tide  created  by  a 
single  will  or  transfer,  when  expressly  declared 
in  the  will  or  transfer  to  be  a  joint  tenancy,  or 
when  granted  or  devised  to  executors  or  trustees 
as  joint  tenants,  personal  property  may  be  held 
by  two  or  more  persons  in  joint  tenancy,  as  well 
as  real  property. 

[Ed.  Note.— For  other  cases,  see  Joint  Ten- 
ancy, Cent.  Dig.  {  1;    Dec.  Dig.  9=»1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second  Series,  Joint  Interest.] 

2.  Joint  Tenancy  e=>3 — Ckbation  —  Obal 
AoBEEKBNT— Statute. 

Under  Civ.  Code,  i  1052,  providing  that  a 
transfer  may  be  made  without  writing  in  every 
case  in  which  a  writing  is  not  expressly  required 
by  statute,  and  in  view  of  the  absence  of  any 
Code  provision  requiring  the  execution  of  a  writ- 
ing to  transfer  personal  property,  a  joint  ten- 
ancy in  personal  property  may  be  created  by  an 
oral  agreement  by  which  the  title  thereto  is 
transferred  to  two  persons  as  joint  tenants. 

[Ed.  Note. — For  other  cases,  see  Joint  Ten- 
ancy, Cent.  Dig.  |  1;    Dec  IMg.  «=>3.] 

3.  Joint  Tenancy  «=»6— Incidents— Sdbviv- 

OBSBIP. 

Upon  the  death  of  one  of  two  Joint  tenants, 
the  survivor  thereupon  becomes  the  sole  owner 
of  the  entirety,  not  by  descent,  but  by  survivor- 
ship and  in  virtue  of  the  original  grant  creating 
the  tenancy. 

[Ed.  Note. — For  other  cases,  see  Joint  Tenan- 
cy. Cent  Dig.  S  4;  Dec.  Dig.  «=96.] 

4.  Husband  and  Wifk  «=9l4— Joint  Tenan- 
cy— Obal  Agbebuent— Subvivobship. 

Where  husband  and  wife,  who  at  their  mar- 
riage each  had  some  separate  property,  accumu- 
lated other  property  by  their  joint  efforts  during 
the  marriage,  and  orally  agreed  that  all  the 
property  held  or  acquired  by  either  of  them  dur- 
ing the  marriage  should  be  owned  as  joint  ten- 
ants, and  their  bank  deposits  were  indorsed  to 
show  such  tenancy  and  the  right  of  survivor- 
ship, all  the  property 'acquired  under  such  agree- 
ment was  held  in  joint  tenancy,  so  that  upon  the 
death  of  the  husband,  the  widow  became  the 
owner  of  all  the  property  by  right  of  survivor- 
ship. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  U  71-^.  88,  89;  Dec.  Dig. 
<3=9l4.] 

Department  1.  Appeal  from  Superior 
Court,  Orange  County;  Z.  B.  West.  Judge. 

In  the  matter  of  the  Estate  of  R.  T.  Har- 
ris, deceased.  From  an  order  determining 
that  certain  property  belonged  to  Maria  L. 
Harris,   administratrix,   and    adjudging   the 
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account  settled,   Clara  O.   Fulsom  appeals. 
Affirmed. 

Williams  &  Rutan,  of  Santa  Ana,  for  ap- 
pellant '  Scarborongb  &  Forgy,  of  Santa 
Ana,  for  respondent 

SHAW,  J.  [1]  Personal  property  may  be 
held  by  two  or  more  persons  In  joint  tenan- 
cy. Tbere  is  no  distinction,  In  this  respect, 
between  real  property  and  personal  property 
Denlgan  t.  San  Francisco  Sar.  D.,  127  Cal. 
142,  50  Paa  390,  78  Am.  St  Rep.  S5;  Ken- 
nedy ▼.  Kennedy,  148  Paa  647. 

[2]  "A  Joint  interest  is  one  owned  by  sev- 
eral  persons  in  equal  shares,  by  a  title  creat- 
ed by  a  single  will  or  transfer,  when  express- 
ly declared  In  the  will  or  transfer  to  be  a 
Joint  tenancy,  or  when  granted  or  devised  to 
executors  or  trustees  as  Joint  tenants."  Civ. 
Code,  S  683. 

"A  transfer  may  be  made  without  writing, 
in  every  case  in  which  a  writing  is  not 
expressly  required  by  statute."  Civ.  Code, 
1 1052.  Section  1091  of  the  Civil  Code  pro- 
vides ttiat  an  estate  in  real  property  can  l>e 
transferred  only  by  operation  of  law,  or  by 
a  duly  executed  instrument  in  writing.  Bnt 
there  is  no  provision  of  the  Code  which 
requires  the  execution  of  a  writing  to  effect 
a  transfer  of  i)ersonal  property.  It  fol- 
lows, therefore,  that  a  Joint  tenancy  in  per- 
sonal property  may  be  created  by  an  oral 
agreement  by  which  the  title  to  the  property 
is  transferred  to  two  persons  as  Joint  ten- 
ants. 

[S]  One  of  the  incidents  of  a  Joint  tenancy 
is  that,  upon  death  of  one  of  two  Joint  ten- 
ants, the  survivor  thereupon  becomes  the 
sole  owner  of  the  entirety,  not  by  descent, 
but  by  survivorstiip  and  in  virtue  of  the 
original  grant  creating  the  tenancy.  Ban- 
non  V.  Southern  P.  R.  R.  Co.,  12  CaL  App. 
356,  107  Pac.  335;  Kennedy  r.  Kennedy, 
supra;  De  Witt  v.  San  Francisco,  2  Cal.  297; 
Greer  v.  Blanchar,  40  Cal.  197.  No  rights 
of  creditors  are  involved  in  this  case,  and 
consequently  we  need  not  determine  whether 
or  not  a  creditor  would  have  a  right  to 
resort  to  the  estate  of  a  decedent  in  prcq;)- 
erty  held  in  Joint  tenancy  by  him  and  an- 
other person. 

[4]  These  propositions  determine  the 
rights  of  the  parties  here  and  uphold  the 
decision  of  the  court  below.  The  decedent 
and  Maria  L.  Harris  were  married  23  years 
before  his  death.  Each  bad  some  separate 
property,  and  they  accumulated  other  prop- 
erty by  their  Joint  efforts  during  the  mar- 
riage. An  agreement  was  made  between 
them  in  the  early  years  of  their  marriage, 
which,  in  effect,  provided  that  all  the  prop- 
erty held  or  acquired  by  either  or  both  of 
them  during  the  marriage  should  be  held 
together  in  Joint  ownership  as  Joint  tenants. 
To  carry  out  this  agreement  the  money  re- 
ceived from  earnings,  proceeds  of  property, 
and  all  other  sources  by  either  of  them  was 


deposited  in  a  bank  fMm  time  to  time  to 
their  Joint  acconnt  in  pursuance  of  an  agree- 
ment between  them,  which  was  entered  in 
writing  in  the  passl>ook  of  said  account  as 
follows: 

"It  is  expressly  agreed  tibat  the  money  rep- 
resented by  the  within  accouot  is,  and  all  fu- 
ture deposits  of  the  account  shall  be,  the  joint 
groperty  of  the  nndersigiied,  and  is  and  shall  be 
eld  in  joint  tenancy,  subject  to  checks  by  either 
of  us  daring  life,  and  at  the  death  of  either  the 
balance  remaining  in  tills  account  does  and  shall 
belong  to  the  survivor,  and  the  bank  ia  directed 
to  pay  such  balance  to  socb  survivor  upon  his 
or  her  check  and  the  return  of  tills  book." 

All  the  property  in  controversy  was  acquir- 
ed with  money  from  this  Joint  account,  and 
it  was  agreed  between  them  that  the  title 
thereto  should  be  taken  and  held  by  them 
as  Joint  tenants  in  the  same  manner  as  the 
money  was  deposited.  Some  of  it  was  cor- 
porate stock,  the  certificates  whereof  were 
issued  to  R.  T.  Harris  and  were  by  him  in- 
dorsed and  placed  in  a  safe  deposit  box 
in  which  they  kept  the  papers  pertaining  to 
the  Joint  property.  Part  of  it  was  loaned 
upon  a  note  made  payable  to  "R.  T.  Harris 
or  Maria  L.  Harris." 

Upon  the  death  of  R.  T.  Harris,  his  wid- 
ow, respondent  herein,  was  appointed  ad- 
ministratrix of  his  estate.  She  filed  her 
final  account  as  such  administratrix,  show- 
ing total  receipts  of  $5,040,  and  that  she  had 
paid  out  all  of  it  and  a  little  more  on  debts 
of  the  decedent  and  on  expenses  of  ad- 
ministration. She  did  not  Include  in  the 
account  the  Joint  property  in  controversy, 
nor  account  for  It  at  all  in  the  administra- 
tion. Tbere  were  no  children  of  the  mar- 
riage, and  Harris  left  no  father,  mother, 
or  issue  surviving.  The  appellant,  a  sister 
of  Harris,  objected  to  the  final  account, 
claiming  that  the  property  acquired  as  above 
stated  was  not  held  in  Joint  tenancy,  btit 
was  either  community  property  of  the  mar- 
riage or  the  separate  property  of  the  de- 
cedent, in  either  of  which  alternatives  a 
portion  of  It  would  descend  to  the  sister, 
and  ail  of  it  would  have  been  subject  to 
administration.  The  court  overruled  her 
objections,  decided  that  the  property  belong- 
ed to  Maria  L.  Harris,  that  nottilng  remained 
to  be  accounted  for  in  the  estate,  and  ad- 
Judged  the  account  settled.  From  this  order 
the  sister  appealed.  The  case  is  not  essen- 
tially different  from  Kennedy  v.  Kennedy, 
supra.  The  property  acquired  with  money 
taken  from  the  bank  account  would  tetain 
the  character  of  Joint  property,  the  same  as 
the  money  with  which  it  was  obtained,  unless 
by  some  agreement  between  the  parties  its 
character  was  changed.  No  such  agreement 
was  made,  but  the  contrary  was  agreed  up- 
on. On  the  authority  of  the  case  of  Ken- 
nedy V.  Kennedy,  the  order  of  the  court  be- 
low is  correct 

The  order  is  affirmed. 

We  concur:    SLOSS,  J.;  LAWLOB,  J. 


Digitized  by  VjOOQ  IC 


GkL) 


CaXT  OF  HAN70RD  T.  HANFOBD  OAS  A  POWEK  00. 


960 


ao  Cal.  748) 

CITT  OF  HANFORD  ▼.  HANFORD  OAS  ft 
POWER  CO.    (Sac.  2118.) 

(Sapreme  Coart  of-  California.     March  SI, 
1916.) 

Taxatio:*  e=>lS7— Fkanohibes  —  GBoas  Rs- 

OEIFTS. 

Though  a  cdtporation  maintained  main* 
and  laterals  in  city  streets  to  supply  gas  to  the 
city  and  its  inhabitants,  the  city,  on  grant- 
ing a  franchise  to  the  corporation  to  supply  gas 
for  heat,  light,  and  power,  could  require  pay- 
ment to  the  city  of  a  per  cent,  of  the  gross  an- 
nual receipts  from  the  operation  of  the  fran- 
chise; for  the  corporation,  on  accepting  the 
franchise,  acquired  the  additional  right  to  sup- 
ply gas  for  heat  and  power. 

[£d.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  i  277 ;   Dec  Dig.  «8=»157.] 

In  Bank.  Appeal  from  Saperior  Court, 
E^gs  County ;   J.  A.  Allen,  Judge. 

Action  by  the  City  of  Hanford  against  the 
Hanford  Gas  ft  Power  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

John  O.  Covert,  of  Hanford,  for  appellant. 
F.  B.  Kilpatrlck,  of  Hanford,  for  respmident 

HENSHAW,  J.  The  dty  of  Hanford,  a 
dty  of  the  alzth  class,  suet}  defendant,  the 
Hanford  Oas  ft  Power  Company,  to  recover 
Judgment  for  a  specific  sum,  with  Interest, 
this  snm  being  2  per  cent,  of  the  gross  an- 
nual receipts  of  the  defendant,  earned  by  op- 
erating Its  plant  In  the  city  of  Hanford,  un- 
der the  provisions  of  Ordinance  No.  IIB  of 
that  city.  Defendant  demurred  to  the  com- 
l4alnt  The  demurrer  was  overruled.  De- 
fendant declining  to  answer,  judgment  was 
given  against  it,  and  it  appeals.  It  appears 
that  the  defendant,  a  public  service  corpora- 
tion, was  and  had  been  for  many  years  oc- 
cupying the  streets  of  the  city  of  Hanford 
with  mains  and  laterals  for  the  suppljring  of 
gas  to  the  Inhabitants  of  the  dty.  It  was 
exercising  this  franchise  under  the  consti- 
tutional grant  and  permission  of  section  19, 
art.  11,  of  the  Constitution  as  it  read  prior 
to  the  amendment  of  October  10,  1911.  The 
Legislature  in  1901  enumerated  certain  fran- 
chises which  a  munidpallty  might  dispose 
of  by  sale,,  and  provided  for  the  manner  of 
disposition.  Stats.  1901,  p.  26S.  Amongst 
these  franchises  was  the  franchise  "to  lay 
gas  pipes  for  the  purpose  of  carrying  gas 
for  heat  and  power."  In  1902  an  application 
was  filed  with  the  board  of  trustees  of  the 
dty  of  Hanford  for  a  franchise  for  the  privi- 
lege of  using  the  public  streets  and  thorough- 
fares of  the  dty  for  the  purposes  of  laying 
pipes  and  conduits  therein  to  supply  the  city 
and  its  Inhabitants  with  gas  "for  heat,  light, 
and  power."  Pursuing  the  coarse  prescribed 
by  the  act  of  1901,  above  dted,  the  dty  of 
Hanford  advertised  for  bids,  and  sold  this 
franchise  to  the  applicant  Tonng,  who,  in 
turn,  conveyed  and  assigned  all  his  franchise 
rights  to  defendant  corporation.  The  act  of 
1901  required  that  the  successful  bidder  and 


his  assigns  must,  during  the  life  of  the  fran. 
chlse,  pay  to  the  municipality  2  per  cent  of 
the  gross  annual  receipts  arising  from  the 
use  and  operation  or  possession  of  the  fran- 
chise. Such  provision  was  contained  In  the 
grant  to  Toung.  It  Is  this  2  per  cent  which 
defendant  has  refused  to  pay,  and  for  which 
Judgment  was  sought  and  obtained.  Upon 
appeal  appellant  places  reliance  upon  such 
cases  as  In  re  Johnson,  137  Cal.  115,  69  Pac. 
973 ;  Denninger  v.  Recorder's  Court  145  Cal. 
629,  79  Pac.  360 ;  People  v.  Los  Angeles  Oas 
Co.,  160  Cal.  557,  89  Pac.  108;  and  Town  of 
St  Helena  v.  Ewer  (CaL)  146  Pac.  191.  To 
sum  up  its  argument  under  these  cases,  ap- 
pellant declares  that,  by  virtue  of  the  con- 
stitutional grant  in  section  19,  art  11,  it  bad 
the  free  right  to  use  the  streets  for  gas  mains 
and  laterals  without  being  subject  to  any 
charge  for  such  use  by  the  munidpallty. 
This  may  at  once  be  conceded  to  be  true.  It 
argues  that  while  the  Constitution  limits 
the  right  of  public  service  corporations  to 
the  use  of  the  streets  for  the  purpose  of  sup- 
plying "gaslight  or  other  illuminating  light" 
the  fact  that  by  the  same  mains  and  laterals 
the  gas  so  carried  and  purveyed  may  be  used 
for  heat  or  power  imposes  no  additional  bur- 
den upon  the  municipality  or  its  streets,  and 
does  not  therefore  become  the  legitimate  sub- 
ject-matter ora  new  franchise,  with  onerous 
payments  and  exactions  thereunder;  that 
therefore  It  acquired  nothing  by  virtue  of  the 
franchise  which  it  secured  for  the  furnishing 
of  gas  for  heat  and  power,  and,  as  it  acquired 
nothing,  can  be  made  to  pay  nothing  for 
nothing.  The  cases  upon  which  appellant 
relies,  however,  are  not  decisions  In  accord- 
ance with  Its  contention,  which  contention 
was  in  no  one  of  them  involved.  In  re  John- 
son, 137  Cal.  115,  69  Pac.  973,  merely  decid- 
ed that  certain  onerous  provisions  of  an 
ordinance  of  the  dty  of  Pasadena  unconsti- 
tutionally hampered  the  right  of  public  serv- 
ice corporations  to  lay  their  pipes  for  il- 
luminating gas  or  water  in  the  streets  of 
that  dty,  and,  so  far  as  the  matter  before 
us  is  concerned.  It  dedded  nothing  more.  To 
the  suggestion  on  the  part  of  the  dty  of 
Pasadena  that  it  was  the  purpose  of  the  cor- 
poration to  supply  gas  for  other  than  illumi- 
nating purposes,  this  court  answered  that, 
even  U  the  suggestion  were  founded  upon 
fact  It  did  not  deprive  the  corporation  ot  the 
right  conferred  upon  it  by  the  Conf^tltutlon 
(to  lay  pipes  for  the  famishing  of  gas  for 
light)  "or  authorize  the  municipality  to  pre- 
vent it  from  enjoying  that  right."  In  Den- 
ninger V.  Recorder's  Court,  145  Cal.  632,  79 
Pac.  361,  an  ordinance  regulating  and  fixing 
gas  rates  was  under  consideration.  The  pe- 
titioner was  convicted  of  having  collected 
a  rate  in  excess  of  the  munidpal  rate.  The 
conviction  was  upheld.  In  tlie  course  of  the 
discussion  this  court  said: 

"Section   19  of  article  11  does  not  directly 
confer  upon  any  individnal  or  company  the  right 
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to  lay  pipes  and  conduits  in  the  streets  of  a 
city  in  order  to  supply  gas  for  cooking  and  beat- 
ing purposes,  but  only  so  far  as  may  be  neces- 
sary for  supplying  the  city  and  its  inhabitants 
wiUi  gaslight,  l^e  same  gas,  however,  which 
furnishes  light  also  serves  for  cooking  and  heat- 
ing, and  the  pipes  and  connections  necessary  for 
the  one  purpose  make  the  gas  available  for  the 
other  purposes  without  subjecting  the  streets  to 
any  additional  burden." 

In  People  ex  rel.  City  of  Los  Angeles  ▼. 
Lob  Angeles  Independent  Gas  Co.,  150  Cal. 
657,  89  Pac.  108,  tbe  state,  by  quo  warranto, 
sought  to  forfeit  tbe  unquestioned  constitu- 
tional franchise  of  the  defendant  gas  com- 
pany to  use  the  streets  for  the  supplying  of 
gas  for  illuminating  purposes  because  the 
company  was  also  through  the  same  mains, 
laterals,  and  connections  supplying  tbe  same 
gas  for  purposes  of  heat,  power,  and  cooking. 
It  is  to  be  borne  in  mind  that  tbe  effort  was 
not  to  prevent  the  defendant  company  from 
using  a  franchise  which  it  did  not  possess, 
namely,  the  franchise  to  supply  the  gas  for 
purposes  other  than  illumination,  but  it  was 
to  forfeit  its  franchise  for  the  supplying  of 
gas  for  illumination  because  it  was  permit- 
ting the  gas  .to  be  used  for  other  purposes. 
The  trial  court  refused  to  forfeit  the  fran- 
chise, and  this  court  affirmed  the  Judgment 
In  so  doing  it  nowhere  declared  that  a  gas 
company,  purveying  gas  under  the  Consti- 
tution for  Illuminating  purposes,  had  under 
that  constitutional  franchise  the  right  to 
supply  it  for  other  purposes.  It  held  merely 
that  it  would  not  forfeit  tbe  franchise  be- 
cause it  was  so  doing.  It  Is  not  even  Intimat- 
ed as  to  what  tbe  decision  of  this  court 
would  have  been  bad  the  action  been  ad- 
dressed to  an  effort  to  restrain  the  defendant 
corporation  from  exercising  a  franchise  not 
given  to  it  by  the  Constitution,  namely,  tbe 
franchise  of  supplying  gas  for  heat,  power, 
and  cooking.  It  is  said  in  this  case,  but  only 
arguendo,  that: 

"The  burden  upon  the  street  is  in  no  way  in- 
creased by  the  fact  that  the  use  of  the  gas  car- 
ried through  the  pipe  is  not  confined  to  illupiina- 
tion." 

In  St  Helena  y.  Ewer,  sapra,  the  Court  of 
Appeal  had  under  review  an  ordinance  of  tbe 
town  of  St  Helena  granting  a  franchise  for 
supplying  the  town  and  its  inhabitants  with 
water.  Tbe  defendant  acquired  this  fran- 
chise under  a  bid  agreeing  to  pay  7%  per 
cent  of  tbe  gross  annual  receipts  from  tbe 
sale  of  water  under  tbe  franchise.  This 
franchise  was  one  granted  under  tbe  fran- 
chise act  of  1897  (Stats.  1897,  p.  135),  held 
to  be  unconstitutional  in  Pereria  v.  Wallace, 
129  Cal.  397,  62  Pac.  61,  as  an  attempt  to 
Impose  Illegal  conditions  upon  the  franchises 
freely  granted  by  the  Constitution  under 
section  19,  art  11. 

Manifestly,  no  one  of  these  cases  is  in 
point  upon  the  question  here  under  consid- 
eration. The  franchise  granted  by  the  city 
of  Hanford  did  not  attempt  to  touch  upon, 
nor  deal  with,  defendant's  rights  to  supply 


gas  for  illuminating  purposes.  TTnqnestlon- 
ably,  while  the  same  gas  may  be  nsed 
through  the  same  mains  and  laterals,  tbe 
use  of  gas  for  heat  and  power  is  a  distinct 
and  different  use  from  its  use  for  lllomina- 
tion,  and  it  is  only  the  right  to  tbe  latter 
use  which  is  protected  and,  so  to  si)eak,  giv- 
en free  nnder  the  Constitution.  To  say,  as 
our  decisions  have  said,  that  the  franchise 
to  supply  illuminating  gas  will  not  be  for- 
feited because  tbe  purveyor  permits  its  gas 
to  be  nsed  for  purposes  not  covered  by  the 
franchise,  is  very  different  from  saying  that 
with  the  franchise  to  furnish  gas  for  light- 
ing purposes  goes  the  franchise  right  to 
furnish  it  for  the  other  inirposes.  The  lat- 
ter this  court  has  never  said,  and  from  noth- 
ing tliat  it  has  said  can  any  such  inference 
be  derived.  If  the  use  Is  different,  the  right 
to  the  use  is  different  Conceivably  a  cor- 
poration might  be  formed  for  the  purpose 
of  supplying  a  gas  unfit  for  illumination,  but 
eminently  well  suited  for  purposes  of  heat 
and  power.  Could  such  a  company  without 
a  franchise  occupy  the  streets  for  this  pur- 
pose nnder  the  constitutional  ^rant  of  a  right 
to  occupy  the  streets  for  the  supplying  of  il- 
luminating gas]  If  It  could  not  then  per 
contra  a  company  supplying  illuminating  gas 
has  acquired  no  right  to  supply  a  gas  for 
the  other  separate  enumerated  uses.  The 
vital  question  then  is:  Did  the  defendant 
in  accepting  this  franchise  from  the  city  of 
Hanford,  acquire  anything  of  value?  If  It 
did,  then,  no  element  of  fraud  entering  into 
the  case,  it  is  bound  by  its  contract  We 
think  clearly  that  it  did.  Up  to  the  time 
that  it  acquired  tbe  right  to  supply  gas  for 
purposes  of  heat  and  power  it  had  the  fran- 
chise right  to  supply  gas  solely  for  purx>ose8 
of  illumination,  with  the  added  guaranty  un- 
der the  decisions  of  tills  court  that  its  fran- 
chise to  supply  illuminating  gas  would  not 
be  forfeited  merely' because  it  permitted  its 
gas  to  be  used  for  these  other  purposes.  It 
was  not  told  that  It  had  the  right  and  it  did 
not  have  tbe  legal  right,  to  permit  Its  gas 
so  to  be  used.  If  effort  had  been  directed  to 
tliat  end,  this  use  could  undoubtedly  have 
been  restrained.  Tbe  city  of  Hanford  ad- 
mittedly, under  its  charter  (liun.  Cor.  Act, 
[St  1883,  p.  270]  I  862,  subd.  13),  had  the 
power  to  grant  the  franchise  for  the  use  of 
its  streets  for  the  purveying  of  gas  for  heat 
and  power,  if  the  constitutional  grant  before 
referred  to  did  not  stand  in  the  way.  Clear- 
ly, It  did  not  stand  in  the  way,  and,  more- 
over, the  Legislature  Itself  had  recognized 
that  the  different  uses  were  subject  to  dif- 
ferent franchise  rights,  and  had  made  provi- 
sion for  the  award  by  municipalities  of  sepa- 
rate franchises  permitting  these  new  uses. 

The  Judgment  appealed  frcnn  is  therefore 
affirmed. 

We  concur:    AN6ELL0TTI.  O.  J. ;  LORI- 
GAN,  J. ;  MBLVIN,  J. ;  SHAW,  J. ;  SLOSS,  J. 
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NICOLOSI  ▼.  CI.ABK.    (Sac.  2174.) 
(Supreme  Court  of  California.    March  31,  1915.) 

1.  Neouoencx  «=»136  —  Injury  to 'Child  — 
Complaint— QuESTiow  oir  Law. 

Though  plaintiff,  complaining  of  negligent 
injur;,  be  a  child  of  tender  yeara,  yet,  the  com- 
plaint setting  forth  all  the  facts  and  clearly 
establishing  that  he,  through  negligence  or  other 
cause,  was  so  in  fault  as  to  destroy  hia  right 
of  action,  there  is  no  question  for  the  Jury,  but 
the  complaint  is  demurrable. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  II  277-353;    DecTBig.  «=>136.] 

2.  Explosives  ®=>8  —  Injubt  to  Child  — 
tbe8pa8seb. 

A  bo^  of  10  years  old,  not  alleged  to  be  of 
deficient  intellect  and  understanding,  will  be 
held  as  matter  of  law  chargeable  with  knowledge 
that  he  has  no  right  to  take  things  from  the 
open  implement  box  of  a  contractor  on  a  street, 
and  so  guilty  of  an  unwarranted  trespass  in  so 
doing,  barring  right  of  recovery  for  injury  by 
dynamite  caps  so  taken. 

[Kd.  Note.— For  other  cases,  see  Explosives, 
C«nt  Dig.  SI  4,  5;   Dec.  Dig.  <3=>S.] 

Department  2.  Appeal  from  Superior 
Court,  Sacramento  County;  C.  M.  Post, 
Judge. 

Action  by  Angelo  Nicolosi,  a  minor,  by  I* 
Nlcolosl,  guardian  ad  litem,  against  T.  B. 
Clark.  Demurrer  to  complaint  was  sustain- 
ed, and  plaintiff  appeals.    Affirmed. 

John  C.  March,  of  Sacramento,  for  appel- 
lant. John  W.  Johnston,  of  Sacramento,  for 
respondent. 

HBNSHAW,  J.  The  complaint  charged 
that  the  defendant  was  a  street  contractor, 
and  in  pursuance  of  his  business  was  engag- 
ed under  a  contract  with  the  city  of  Sacra- 
mento in  excavating  a  sewer  trench  In  one 
of  the  streets  of  that  dty;  that  during  the 
progress  of  this  work  the  roadbed  and  side- 
walks were  open  to  the  traveling  public; 
that  in  the  prosecution  of  his  work  defend- 
ant kept  upon  this  street  a  large  box,  used 
for  storing  tools  and  implements;  that  this 
box  was  standing  within  three  feet  of  the 
sidewalk ;  that  there  was  kept  in  this  large 
box  a  small  box  containing  dynamite  caps; 
that  plaintiff,  passing  along  the  street,  saw 
the  large  box,  and — 

"being  a  child  of  tender  years,  to  wit,  of  the 
age  of  10  years,  and  being  attracted  by  the  said 
0|>en  box,  and  being  prompted  by  childish  curi- 
osity, said  plaintiff  approached  the  said  open  t>ox 
and  took  therefrom  tiie  said  small  box  contain- 
ing said  dynamite  caps,  and  said  plaintiff,  being 
wholly  ignorant  of  the  dangerous  character  and 
composition  of  said  dynamite  caps,  and  without 
fault  or  negligence  on  his  part,  took  from  the 
small  box  one  of  the  said  dynamite  caps,  and 
while  handling  the  same  the  said  dynamite  cap 
exploded  with  great  force  and  violence,  and  by 
the  explosion  greatly  bruised,  maimed,  and  in- 
jured plaintiff. 

To  this  complaint  a  general  demurrer  was 
interposed  and  sustained.  From  the  Judg- 
ment which  followed  plaintiff  appeals. 

[1]  The  mere  fact  that  plaintiff  in  such  an 
action  as  this  Is  of  tender  years  does  not 


require  that  the  alleged  cause  of  action  be 
submitted  to  the  jury  to  determine  whether 
or  not  the  plaintiff,  through  negligence  or 
other  cause,  was  himself  so  in  fault  as  to  de- 
stroy his  right  of  action.  Where  the  facts, 
as  here,  are  set  forth  in  the  complaint,  the 
question  Is  one  of  law.  If  the  complaint 
clearly  establishes  plaintUTs  negligence  in 
point  of  law,  the  demurrer  was  properly  sus- 
tained. If  the  complaint  does  not  do  this,  or 
even  If  it  be  reasonably  debatable  whether 
It  does  so  or  not,  the  question  Is  one  for  the 
jury.  Nagle  v.  California  Southern  R.  R. 
Co.,  88  Cal.  86,  25  Pac.  1106;  Studer  t. 
Southern  Pacific  Co.,  121  CaL  404,  53  Paa 
942,  66  Am.  St  Rep.  39;  Bresette  v.  E.  B. 
&  A.  L.  Stone  Co.,  162  Cal.  74,  121  Pac.  312. 

[2]  The  contention  of  respondent  upon  this 
appeal  is  that  the  complaint'  Itself  shows 
such  contributory  negligence  as  to  destroy 
plaintiff's  right  of  action,  even  assuming  that 
the  placing  of  an  open  box  for  tools  and  ap- 
pliances placed  away  from  the  sidewalk  and 
on  a  highway  In  which  street  work  was  in 
progress  was  a  negligent  act  of  defendant 
This  court  has  so  recently.  In  Cahill  ▼.  Stone 
&  Co.,  153  Cal.  671,  96  Pac.  84,  19  L.  R.  A. 
(N.  S.)  1094,  entered  into  an  elaborate  con- 
sideration of  the  general  question,  that 
nothing  further  Is  necessary  thaiL  a  refer- 
ence to  that  case.  It  is  sought  to  bring  this 
case  within  the  principle  of  the  turntable 
cases,  the  attractive  machinery  cases,  and  the 
attractive  nuisance  cases,  a  principle  which 
has  been  applied  in  such  cases  as  Barrett  ▼. 
Southern  Pacific  Co.,  91  C&L  802,  27  Pac. 
666, 25  Am.  St  Rep.  186,  and  Pierce  v.  United 
Gas  &  Electric  Co.,  161  Cal.  176,  118  Pac. 
700.  To  the  contrary,  however,  the  govern- 
ing principle  here  is  that  declared  in  such 
cases  as  Peters  v.  Bowman,  115  Cal.  349,  47 
Pac.  U3.  598,  66  Am.  St  Rep.  106,  and  Loft- 
us  V.  DehaU,  133  Cal.  214,  65  Pac.  879.  In 
the  first  of  these,  water  had  accumulated  up- 
on a  vacant  lot  Plaintiff,  a  child,  playing  in 
this  water,  was  drowned.  The  child  was  a 
trespasser,  and  it  was  held  that  defendant 
owed  no  duty  to  guard  Ills  lot  against  such 
trespassers.  In  the  latter,  there  was  an  open 
cellar  upon  a  vacant  lot  A  child  playing 
about  the  edge  of  it  was  pushed  or  fell  in.  It 
was  declared  that  the  fact  that  the  lot  was 
attractive  to  children  as  a  playground  did  not 
cast  a  duty  upon  the  owner  of  the  lot  to 
guard  the  cellar  against  trespassers.  In 
CahiU  V.  Stone,  supra,  it  was  declared  that 
the  child,  injured  to  playing  about  a  push 
car  upcm  the  track  of  defendant,  would  have 
been  a  trespasser  except  for  the  allegatlou 
that  "children  were  accustomed  to  play  upon 
it  with  the  knowledge  and  consent  of  the  de- 
fendant" 

In  the  case  at  bar  the  plaintiff  was  clear-  • 
lyguiltyof  trespass,  if  not  of  peculation.     If  a 
boy  of  10  years  of  age  is  not  chargeable  with 
knowledge  that  he  has  no  right  to  make  free 
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with  tbe  contents  of  a  box  placed  such  a> 
this,  manifestly  •  box  belonging  to  other 
people  and  containing  their  goods.  It  can 
only  be  because  that  particular  boy  is  of 
deficient  intellect  and  understanding.  But 
this  is  not  alleged.  Not  being  alleged,  we 
bold  It  plain,  as  a  propositioa  of  law,  that 
be  was  guilty  of  an  unwarranted  trespass, 
barring  bis  right  of  recovery. 

Tbe  Judgment  appealed  from  ia  therefore 
affirmed. 

I  concur:    LORIOAN,  J. 

IiIELVIN,  J.  I  concur  In  the  Judgment, 
but  I  do  not  wish  to  be  understood  as  un- 
qualifiedly approving  the  decision  of  de- 
partment 1  of  this  court  in  Cahlll  t.  Stone, 
153  Cal.  571,  96  Pac.  84,  19  L.  R.  A.  (N.  S.) 
1094.  As  a  Judge  of  the  superior  court  I 
sustained  the  demurrer  to  the  complaint  in 
that  case,  and  while  having  great  respect  for 
the  learning  and  ability  of  the  Justices  who 
rendered  that  opinion,  a  respect  which  has 
continued  and  grown  through  years  of  In- 
timate association  with  them,  I  have  not 
been  able  to  agree  with  their  conclusion  tliat 
the  facts  pleaded  in  that  complaint  brought 
the  case  within  the  principle  of  tbe  turn- 
table cases.  I  thoroughly  agree  with  Mr. 
Justice  HENSHAW  in  his  conclusion  that  a 
normal  boy  of  10  years  Itnows  that  It  is 
wrong  for  falm  to  appropriate  another's  prop- 
erty, and  I  also  believe  that  a  boy  of  12  hav- 
ing average  Intelligence,  fully  realises  the 
danger  of  playing  on  a  loaded  flat  car.  In 
the  general  discussion  of  law  contained  In 
the  opinion  in  Cahlll  ▼.  Stone,  supra,  I  con- 
cur. I  simply  do  not  think  that  the  facts 
set  forth  in  that  case  Justify  the  application 
of  the  rule  in  the  turntable  casea  In  CahiU 
T.  Stone,  187  Cal.  141,  138  Pac.  712,  I  con- 
cnrred  only  in  the  affirmation  of  the  order 
gnmtlng  a  new  trial. 

a<9  Cal.  «75) 

GLOUQIB  T.  SUPERIOR  COTJRT  OF  CAI#- 

IFORNIA  IN  AND  FOR  COUNTY 

OF  FRESNO.    (S.  F.  7358.) 

(Supreme  Court  of  California.     March  26, 
1916.) 

Pbohibitioh  4s»3— Osounds  — Rxmkdt  bt 
Appkai.. 

An  application  for  prohibition  presenting 
a  question  as  to  the  Jarisdlctiou  of  the  superior 
court  will  be  denied,  where  applicants  had  a 
remedy  by  appeal  which,  in  view  of  the  Su- 
preme Court's  power  to  prevent  by  supersedeas 
a  retrial  pending  appeal,  was  plain,  speedy,  and 
adequate. 

[E^.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  f|  4-19;   Dec  Dig.  «S33.1 

In  Bank.  Application  by. A.  V.  Olougle  for 
alternative  writ  of  prohibition  against  tbe 
Superior  Court  of  the  State  of  California  In 
and  for  the  County  of  Fresno.    Denied. 

C.  K.  Bonestell,  of  Fresno,  for  petitioner. 


PER  CURIAM.  We  are  of  Uie  oidnlon 
that  the  application  should  be  denied.  The 
petition  does  present  a  auestion  aa  to  the 
Jurisdiction  of  the  superior  court.  Petition- 
er, however,  has  his  remedy  by  appeal,  and 
In  view  of  the  power  of  this  court  to  prevent 
by  supersedeas  a  retrial  pending  appeal,  if 
a  sufficient  showing  Is  made  to  warrant  such 
action,  we  are  of  the  opinion  that  tbe  reme- 
dy by  appeal  la  aufficiently  plain,  qpeedy, 
and  adequate. 

The  application  Is  denied. 

am  oaL  ass) 

THOMAS   ▼.   VI8ALIA  ELECTRIO  B.   CO. 

(Sac.  2168.) 
(Supreme  Court  of  California.    March  24,  1915.) 
L  Tbiai.  «=>20&— InsTBUcnoRs— Issuzs  ajio 

EVIDENCB. 

A  litigant  is  entitled  to  proper  instructions 
bearing  upon  any  legitimate  legal  inference 
which  may  be  drawn  from  evidence  given,  and  is 
not  limited  to  instructions  addressed  only  to  the 
positive  evidence  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  500;    Dec.  Dig.  ®=»206.] 

2.  Etidbncb  «=953— "Evidentiabt  Pbbsuicp- 

TION"— "EVIDENTIABT   INFEBENCK." 

In  view  of  Code  Civ.  Proc.  {  1958,  defining 
an  inference,  and  section  1959,  defining  a  pre- 
snmption,  the  difference  between  an  "evidentiary 
presumption"  and  an  "evidentiary  inference"  is 
that,  when  the  law  requires  tlie  jury  to  draw 
a  certain  designated  conclusion  from  particular 
evidence,  that  conclusion  is  a  presumption,  and 
that,  when  mandatory  presumptions  are  not  ex- 
acted, it  is  the  right  and  duty  of  the  jury  to 
draw  such  reasonable  inferences  from  tiie  evi- 
dence as  may  appeal  to  and  satisfy  their  minds. 
[Ed.  Note. — For  other  cases,  see  Evidence^ 
Cent  Dig.  {  73 ;   Dec.  Dig.  «=353.] 

3.  Railboadb  4=3351— Injubt  fboic  Mainix- 
NANCE— Action— Instbuctions. 

In  an  action  againat  an  electric  railroad 
company  for  injuries  from  its  negligence  in  main- 
taining its  crossing  without  suitable  approaches, 
so  that  the  rails  stood  above  the  highway  from 
four  to  six  inches,  whereby  tbe  wheels  of  plain- 
tiff's vehicle  struck  them,  broke  the  pole,  fright- 
ened tiie  horses,  overturned  the  vehicle,  and 
threw  plaintiff  out  wherein  defendant  offered 
evidence  that  many  other  people  had  driven 
across  the  trscks  before  and  after  withont  diffi- 
culty, although  it  was  necessary  to  drive  slowly 
and  carefully,  defendant  was  entitled  to  instruc- 
tions on  the  negligence  of  plalntiff'B  driver  and 
on  defects  in  the  vehicle. 

[EM.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  II  1193-1211,  1213-1215;  Dea  Dig. 
«=»361.] 

4.  Railboads  e=s>324— Cbobsino  Accidbrt. 

In  such  case,  plaintiff  was  not  an  insurer 
of  the  soundness  of  tbe  vehicle,  and  he  and  the 
driver  were  not  responsible  for  any  defect  there- 
in, latent  or  otherwise,  unless  it  was  Imown  or 
could  have  been  known  by  the  exercise  of  ordi- 
nary care. 

[Bid.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1020-1025 ;   Dec  Dig.  «=»324.] 

6.  Railboads  4=9351  —  Caossnio  Accident— 

CONTBIBCTOBT  NBOMOENCB. 

In  such  case,  an  instruction  for  defendant 
that  whether  "a  requisite  or  ordinary  prudence" 
required  plaintiff  to  carry  a  light  sufficient  to 
show  the  defective  condition  of  the  highway,  was 
properly  refused  as  intimating  that  plaintiff  was 
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bound  to  canr  mudi  •  light  to  enable  ber  to  de- 
termine wbetner  defendant  had  obetracted  the 
croaaing. 

[Ed.  Note.— For  other  caaea,  aee  Railroada, 
Cent.  Dig.  |{  1193-12U,  1213-1215;  Dec.  Dig. 
«=»361.1 

6.  Raxlroads  «=s307  —  Obstbuotino  Cboss- 

iNa. 

A  railroad  obstructing  a  highway,  even  un- 
der licenae,  is  bound  to  maintain  proper  barri- 
cades and  warninga  by  day  and  proper  signal 
lighta  by  night. 

[Ed.  Note.— For  other  cases,  aee  Railioada, 
Cent  Dig.  (|  972-977,  979,  980;  Dec.  Dig.  «=> 
,807.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angelea  County;  W.  B.  Wallace, 
Judge. 

Action  by  Sarah  J.  Thomas  against  the 
Vlsalla  Electric  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Frank  Karr,  J.  W.  McKinley,  and  A  W. 
Ashbum,  Jr.,  all  of  Los  Angeles,  and  Power 
ft  McFadzean,  of  Yisalia  (W.  R.  Miller,  of 
Sacramento,  of  counsel),  for  appellant  B.  I. 
Feemster  and  Feemster  &  Walker,  all  of  VI- 
■alla,  for  respondent. 

HENSHAW,  J.  Plaintiff  sued  to  recover 
damages  for  personal  Injuries  which  she  re- 
ceived in  the  manner  hereinafter  set  forth. 
The  cause  was  tried  before  a  Jury,  which 
awarded  her  damages  in  the  sum  of  ^3,308. 
Defendant  moved  for  a  new  trlaL  Upon 
denial  of  Its  motion  It  appealed  from  the 
Judgment  and  from  the  order  of  the  court. 

The  complaint  alleged  that  plaintiff,  in 
company  with  three  other  persons,  was  rid- 
ing In  a  two-horse  surrey  along  one  of  the 
public  roads  of  Tulare  county. .  Her  brother 
was  driving.  It  was  In  the  nighttime.  The 
railroad  tracks  of  the  defendant  crossed  this 
highway,  and  the  crossing  was  so  negli- 
gently maintained  that  there  were  not  suit- 
able approaches;  the  rails  standing  above 
the  surface  of  the  highway  from  four  to  six 
Inches.  The  tracks  of  defendant  did  not 
cross  this  highway  at  right  angles,  but  at 
an  acute  or  obtuse  angle,  depending  upon 
the  direction  of  one's  approach  to  them.  As 
a  result.  It  is  asserted  that,  when  the  wheels 
of  the  vehicle  struck  the  high  rails,  the 
wheels  cramped,  the  doubletree  broke,  the 
singletrees  and  pole  fell  to  the  ground,  and 
the  horses  became  frightened,  rau  away, 
overturned  the  vehicle,  and  inflicted  the  in- 
juries for  which  compensation  was  sought 
The  answer  was  by  denial  and  set  forth  con- 
tributory negligence.  Defendant  having  no 
eyewitnesses  to  the  accident,  nor  any  eye- 
witnesses to  the  physical  condition  of  the 
surrey,  produced  evidence  that  many  other 
people  had  driven  across  these  tracks  before 
and  immediately  after  the  accident  and  had 
experienced  no  particular  dlfflculty  In  so  do- 
ing. Care  was  required,  and  It  was  neces- 
sary to  drive  slowly,  but  that  was  alL  Upon 
this  evidence  the  defendant  sought  to  have 


the  Jury  draw  the  inference  that  the  acci- 
dent was  occasioned  either  through  the  care- 
less and  reckless  driving  of  plaintiff's  broth- 
er, or  through  some  defect  In  the  vehicle 
itself;  upon  the  one  hand,  that  reckless 
driving,  where  care  was  required,  occasioned 
the  accident;  upon  the  other,  that  if  the 
vehicle  was  being  driven  with  due  care,  then 
the  vehicle  itself,  by  reason  of  rusted  bolts 
or  defective  doubletree,  was  not  physically 
capable  of  bearing  the  strain  of  ordinary 
careful  driving,  and  so  broke  down  and  oc- 
casioned the  accident  Certain  instructions 
were  proposed  by  defendant  In  support  of 
this  view,  and  the  refusal  of  the  court  to 
give  these  instructions  is  the  matter  com- 
plained of  on  this  appeal. 

[1]  A  litigant  is  entitled  to  proper  Instruc- 
tions bearing  upon  any  legitimate  legal  in- 
ference which  may  be  drawn  from  evidence 
given.  He  is  not  limited  In  this  right  to  in- 
structions addressed  only  to  the  positive  evi- 
dence in  the  case.  Inferences  properly 
drawn  are  in  many  cases  the  only  method  of 
arriving  at  the  truth.  In  every  case  where 
direct  and  positive  evidence  of  a  fact  is 
not  possible,  proof,  the  result  of  evidence, 
must  be  reached  either  by  presumption  or  by 
inference. 

[2]  The  difference  between  an  evidentiary 
presumption  and  an  evidentiary  inference  Is 
simply  this:  That,  when  the  law  requires 
the  Jury  to  draw-«  certain  designated  con- 
clusion from  particular  evidence,  that  con- 
clusion so  forced  upon  the  Jury  Is  a  presump- 
tion. Where  mandatory  presumptions  are 
not  exacted,  it  is  the  right  and  duty  of  the 
Jury  to  draw  such  reasonable  Inferences 
from  the  evidence  as  may  appeal  to  and  sat- 
isfy their  minds.  Davis  v.  Hearst,  160  Cal. 
143,  176,  116  Bac.  630;  Code  Civ.  Proc.  ft 
1958,  1959. 

[3]  Therefore  appellant  was  within  Its 
rights  in  asking  tiiat  Instructions  be  given 
to  the  Jury  touching  the  conclusion  which 
they  should  reach,  If  they  did  draw  from  the 
evidence  In  the  case  the  Inference  of  the 
negligence  of  plalntUTs  driver  or  of  a  defec- 
tive vehicle.  The  difficulty,  however.  Is  that 
the  Instructions  which  the  defendant  pro- 
posed went  beyond  its  rights  In  the  matter. 

[4]  Thus,  defendant's  proposed  Instruction 
16  Is  as  follows: 

"If  some  of  the  appliances  by  which  the  horsea 
were  bitched  to  the  rig  in  question  were  de- 
fective, and  ai  the  result  of  such  defect  broke, 
thereby  causing  the  horses  to  ran  away  and  the 
vehicle  to  be  overturned,  you  must  And  for  the 
defendant,  because  such  defect  in  said  appliances 
and  the  running  away  of  the  horses  were  the  di- 
rect and  proximate  cause  of  the  accident" 

This  instruction,  however,  is  not  correct  in 
point  of  law.  It  would  In  effect  make  the 
plaintiff  an  Insurer  of  the  soundness  of  the 
vehicle  In  which  she  was  riding.  But  plain- 
tiff and  plaintiff's  driver  were  not  responsi- 
ble for  any  detect  in  the  vehicle,  latent  or 
otherwise,   unless   It   was   known   or  could 
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have  been  knovirn  by  the  ezerdse  of  ordinary 
care.  To  like  effect  are  the  other  instruc- 
tions also  refused  by  the  court 

[5,  SJ  Still  another  one,  standing  upon 
slightly  different  ground,  informed  the  Jury 
that  in  determining— 

"whether  or  not  plaintiff  exercised  ordinary  care, 
yon  are  instructed  that  yon  are  to  consider  the 
circumstances  surrounding  the  said  plaintiff,  in 
determining  what  amount  of  care  should  reason- 
ably be  expected  of  a  person  traveling  along  a 
road,  as  she  was.  In  this  respect,  you  will  take 
into  consideration  the  fact  that  she  was  trav- 
eling at  night,  the  rate  of  speed  at  which  she 
was  traveling,  the  question  of  whether  it  was 
dark  enough  to  make  the  use  of  lights  on  said  ve- 
hicle a  requisite  of  ordinary  prudence,  and  the 
question  of  whether  or  not  any  lights  were  car- 
ried on  said  vehicle  to  show  the  condition  of 
the  road  ahead,  and  oil  the  circumstances  and 
surroundings." 

The  difficulty  with  this  instruction,  which 
justified  the  court's  refusal  to  give  it,  is  that, 
while  in  general  terms  it  properly  advises 
the  Jury  that  they  were  to  determine  from 
all  the  facts,  circumstances,  and  surround- 
ings in  the  case  whether  plaintiff's  driver 
was  exercising  ordinary  care,  they  are  spe- 
cifically told  to  consider  whether  "a  req- 
uisite or  ordinary  prudence"  required  plain- 
tiff to  carry  light  sufficient  to  show  the  de- 
fective condition  of  the  highway.  We  know 
of  no  law  imposing  any  such  duty  in  the  ex- 
ercise of  ordinary  care  upon  the  driver  of 
a  horse-drawn  vehicle  upon  the  public  high- 
way. To  the  contrary,  one  who  obstructs  the 
highway,  even  under  license,  is  under  duty 
to  maintain  proper  barricades  and  warnings 
by  day  and  proper  signal  lights  at  night. 
There  was  in  this,  at  least,  an  intimation  to 
the  Jury  that  it  was  plaintiff's  duty  to  car- 
ry upon  her  surrey  some  sort  of  a  search- 
light, not  as  a  mere  warning  signal  to  other 
approaching  vehicles,  but  to  enable  her  to 
determine  whether  somebody  else  had  ob- 
structed the  passage  of  a  highway  that  she 
was  entitled  to  believe  was  free  and  unob- 
structed. This  particular  instruction,  for  the 
indicated  reason,  was  properly  refused. 

The  Judgment  and  order  appealed  from 
are  therefore  affirmed. 

We  concur.'    LORIGAN,  J.;   MELVIN,  J. 


(169  Cal.  7S4) 

KEATING  T.  KEATING  et  at.    (L.  A.  3234.) 

(Supreme  Court  of  California.     March  31, 
1015.) 

1.  New  Trial  «=>131— Statement  or  Cabb— 
Settle  If  E  n  t 

Code  Civ.'  Proc.  ff  650.  659,  as  to  settle- 
ment of  statement  of  case  tor  motion  for  new 
trial,  held  substantially  complied  with,  though 
the  proposed  statement  and  proposed  amend- 
ments were  not  formally  presented  by  defendant 
to  the  judge,  and  though  formal  notices  were 
not  given,  the  statement  and  amendments  hav- 
ing been  filed  with  the  clerk,  the  judge,  who  bad 
been  away,  having  on  his  return  received  the 
papers,  and  having  then,  from  the  bench,  all  the 
attorneys  being  present,  given  notice  when  the 
settlement  would  be  taken   up;    the  object  of 


the  statute  being  to  prevent  delay  or  surprise 
to  the  adverse  party,  and  none  having  occurred. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  263-269 ;    Dec.  Dig.  «=>131.] 

2.  Judges  «s>49— Cuanob  rox   Bias  — Mo- 
tion JTOB  Nbw  Tbial. 

Code  Civ.  Proc.  |  170,  snbd.  4,  requiring 
the  judge  about  to  try  a  base,  on  its  appearing 
from  affidavits  that  a  party  cannot  have  a  fair 
trial  before  him,  because  of  his  prejudice  or 
bias,  to  call  in  another  judge  to  preside  at  the 
trial  of  said  action  or  proceeding,  applies  to  the 
hearing  of  a  motion  for  new  trial;  such  a  mo- 
tion being  an  independent  proceeding,  and  the 
hearing  thereof  being  a  trial. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  g{  187,  188 ;   Dec.  Dig.  «=>49.] 

3.  Judges  ®=351— Ciianob  vob  Bias— Coim- 

lER  .AFFIDAVITS 

Under  Code  Civ.  Proc.  {  170,  subd.  4,  re- 
quiring the  judge  about  to  try  a  case,  when  it 
appears  from  affidavits  that  a  party  cannot 
have  a  fair  trial  before  him,  because  of  his  prej- 
udice or  bias,  to  call  in  another  judge  to  preside 
at  the  trial,  the  matter  of  change  of  judge  most 
be  determined  on  affidavits  alone,  and,  there  be- 
ing no  counter  affidavit  of  the  judge  himself 
denying  his  alleged  bias,  he  must  grant  the  mo- 
tion. 

[Ed.  Note. — For  other  cases,  see  Judges, 
Cent.  Dig.  U  224-231 ;   Dee.  Dig.  «=>51.] 

4.  Appeal  and  Ebbob  «s>110&— Disfositioit 
aw  Cause— Denial  or  Nbw  Tbial  —  Dis- 

QUAUFIEO  JUDOB. 

The  order  of  a  judge  denying  a  motion  for 
new  trial,  heard  by  him  after  his  erroneous  de- 
nial of  a  motion  to  call  in  another  judge,  be- 
cause of  his  bias,  is  void,  on  direct  appeal,  aa 
made  by  a  judge  disqualified  to  sit  on  the  bear- 
ing, and  therefore,  instead  of  being  reversed, 
with  the  effect  of  granting  a  new  trial  will  be 
vacated,  and  the  caose  restored  to  the  trial 
court  for  hearing  on  the  motion  by  a  qnallBed 
judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  4386-4398,  4586;  Dec. 
Dig.  «»1106.] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  George  E.  Cburdi, 
Judge. 

Action  for  divorce  by  Hazel  M.  Keating 
against  Edward  Keating,  in  which  Mrs.  Vin- 
ette  Lehman  was  made  corespondent  From 
an  adverse  Judgment  and  orders,  defendant 
Keating  appeals.  Order  denying  new  trial 
TBcated,  and  cause  remanded,  with  direc- 
tions. 

See,  also,  23  Cnl.  App.  384, 138  Paa  118. 

J.  Wiseman  Macdonald  and  Waldo  M. 
York,  both  of  Los.  Angeles,  for  appellant 
James  P.  Clark,  of  Los  Angeles,  for  respond- 
ent. George  L.  Keefer,  of  Los  Angeles,  fbr 
corespondent 

HENSHAW,  J.  A  rehearing  was  granted 
in  this  case  for  the  correction  of  a  statement 
of  fact  mistakenly  made,  and  for  further 
consideration  of  the  effect  which  a  correction 
of  the  misstatement  might  have  upon  the 
merits  of  the  controversy.  In  the  previous 
opinion  Mr.  Justice  Melvin,  speaking  for  the 
court  in  iMuk,  said: 

"Plaintiff  sued  for  a  divorce  upon  the  ground 
of   extreme   cruelty,   and    defendant   answered.. 
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Subseqaentlr  the  plaintiff  having  obtained  leave 
of  court  filed  a  aupplemental  complaint  charging 
adultery,  aid  defendant  answered '  the  supple- 
mental complaint.  Defendant  also  asked  and 
received  permission  to  file  a  cross-complaint 
setting  up  as  cruelty  the  filing  of  plaintiff's  sup- 
plemental complaint  charging  adultery  and  oth- 
er matters.  On  motion  of  the  plaintiff,  Hazel 
M.  Keating,  part  of  his  cross-complaint  was 
slricken  out.  Judgment  was  in  favor  of  plain- 
tiff upon  both  grounds,  adultery  and  cruelty, 
and  against  Edward  Keating  also  on  his  cross- 
complaint.  Alimony  in  the  sum  of  $55,000  was 
awarded  by  the  decree.  He  moved  for  a  new 
trial,  and  his  motion  was  denied  on  the  4th 
day  of  March,  1912.  Meanwhile^  on  March  2, 
1912,  defendant  applied  to  the  trial  court  for  a 
change  of  judges,  but  his  application  was  denied. 
On  March  4th  he  moved  to  strike  out  a  portion 
of  the  certificate  of  the  judge  settling  the  state- 
ment. This  motion  was  denied.  Defendant's 
appeals  are  from  the  judgment,  from  the  order 
denying  his  motion  for  a  new  trial,  from  the 
order  denying  the  application  for  change  of 
judges,  from  the  order  striking  out  a  portion  of 
his  cross-complaint,  and  from  the  order  denying 
his  motion  to  eliminate  part  of  the  certificate 
to  the  engrossed  statement  on  appeal. 

[  I  ]  "Respondent  objects  to  the  consideration 
of  the  alleged  statement  of  the  case  upon  which 
the  appeal  from  the  judgment  is  wholly,  and 
that  from  the  motion  for  a  new  trial  is  partly, 
based.  This  objection  is  founded  upon  the  sup- 
posed failure  of  the  appellant  to  comply  with 
sections  659  and  650  of  the  Code  of  Civil  Pro- 
cedure in.  preparing  and  presenting  his  said 
statement  of  the  case.  The  same  objections 
were  urged  before  the  trial  court,  and  the  learn- 
ed judge  in  a  written  opinion  overruled  them. 
The  facta  are  these:  On  September  2,  1911,  de- 
fendant's notice  of  intention  to  move  for  a  new 
trial  on  a  statement  of  the  case  and  affidavits 
was  filed.  On  November  16,  1911,  the  attorneys 
for  defendant  left  with  the  deputy  county  clerk 
of  the  department  in  which  the  cause  had  been 
tried  their  proposed  statement,  which  bore  an 
admission  of  service  signed  by  the  attorney  for 

{>laintiff.  On  December  28th  plaintiff's  attorney 
eft  with  said  deputy  clerk  plaintiff's  proposed 
amendments  to  the  statement.  The  judge  who 
tried  the  case  was  absent  from  the  county  from 
I>ecember  28,  1911,  to  January  20, 1912.  On  the 
last-named  day  he  received  all  of  the  papers  ei- 
ther from  the  clerk  or  from  the  judge  of  the  de- 
partment, in  whose  place  he  had  presided  during 
the  triaL  On  that  day  the  judge  who  had  tried 
the  case  stated  from  the  bench,  in  the  presence  of 
all  the  attorneys,  that  bewould  take  up  the  settle- 
ment of  the  statement  on  January  27,  1912,  at  a 
certain  hour.  On  the  20th  of  January  counsel  for 
plaintiff  presented  his  objections,  specifying  that 
defendant  had  not  given  plaintiff  notice  at  any 
time  that  he  would  present  the  proposed  state- 
ment; that  notice  had  been  served  upon  plain- 
tiff within  ten  days  after  service  of  plaintiff's 
proposed  amendments  of  defendant's  intention 
to  present  his  proposed  statement  to  the  judge 
who  tried  the  case;  and  that  defendant  failed, 
within  ten  days  after  the  service  of  plaintiff's 
proposed  amendments,  to  deliver  the  proposed 
statement  and  the  offered  amendments  to  the 
clerk  of  the  court  for  the  judge,  nor  bad  such 
delivery  been  made  at  any  time.  It  is  clear  that 
the  statute  was  substantially  complied  with. 
"The  purpose  of  the  statute  is  to  prevent  delay 
or  surprise  to  the  adverse  party.  No  such  de- 
lay nor  surprise  occurred.  The  clerk  had  the 
proposed  statement  immediately  after  its  serv- 
ice on  the  plaintiff's  attorney.  When  the  pro- 
posed amendments  were  prepared  and  served 
they  were  also  left  with  the  clerk.  While  they 
were  not  thereafter  formally  called  to  his  atten- 
tion or  presented  by  the  counsel  for  the  appel- 
lant, they  were  as  much  in  his  possession  for  the 
judge  as  if  the  exact  requirements  of  the  stat- 
ute had  been  complied  with.    And  the  judge  re- 


ceived timely  notice,  apon  his  return  to  Los 
Angeles,  of  the  pendency  of  the  matter  of  set- 
tling the  statement,  and  counsel  for  plaintiff, 
having  received  actual  notice,  was  present  in 
court  Curtin  v.  Ingle,  155  CaL  65,  99  Pac. 
480.' 

[2]  "After  the  settlement  of  the  statement  on 
motion  for  a  new  trial,  the  defendant,  Edward 
Keating,  served  upon  plaintiff  and  filed  a  de- 
mand that  the  judge  who  bad  presided  at  the 
trial  should  secure  the  services  of  some  other 
judge  to  hear  said  motion  for  a  new  triaL  On 
the  day  set  for  the  hearing  on  motion  for  a  new 
trial  Bdward  Keating,  by  his  counsel,  moved 
the  court  for  a  change  of  judges  in  accordance 
with  the  demand  previously  made,  and  in  sup- 
port of  his  motion  read  a  number  of  affidavits 
tending  to  show  that  a  member  of  the  judge's 
family  had  attended  the  court  sessions  during 
the  trial  of  the  case  of  Keating  v.  Keating,  had 
shown  great  interest  in  the  success  of  the  plain- 
tiff in  Qiat  litigation,  and  had  expressed  certain 
views  with  reference  to  the  case  in  the  presence 
of  the  judge.  Affidavits  were  filed  in  opposition 
to  the  request  for  a  change,  and  the  court  re- 
fused to  comply  with  defendant's  desires  in  the 
matter.  The  proceeding  was  held  in  contempla- 
tion of  the  fourth  subdivision  of  section  170  of 
the  Code  of  Civil  Procedure.  At  the  outset 
respondent  contends  that  this  section  applies 
only  to  the  trial  of  causes,  and  not  to  the  hear- 
ing of  motions  for  new  trials.  We  can  see  no 
reason  for  this  distinction.  If,  after  trial,  and 
before  the  hearing  of  a  motion  for  a  new  trial, 
one  of  the  litigants  should  discover  that  the 
judge  who  had  tried  the  cause  was  prejudiced 
against  him,  we  see  no  reason  why  he  might  not 
invoke  the  provisions  of  subdivision  4  of  section 
170  of  the  Code  of  Civil  Procedure.  In  Estudil- 
lo  ▼.  Security  Loan  &  Trust  Co.,  168  Cal.  70, 
109  Pac.  884,  the  motion  was.  made  at  this  same 
stage  of 'the  case,  and  the  proceeding  was  not 
questioned.  A  motion  for  a  new  trial  is  surely 
a  'trial'  under  the  principles  and  the  definition 
announced  in  Tregambo  v.  Comanche  M.  &  M. 
Co.,  67  Cal.  505,  and  such  a  motion  has  been 
held  to  be  an  independent  proceeding.  Gal- 
braith  v.  Lowe,  142  CaL  296,  75  Pac.  831. 

[3]  "The  judge  did  not  subscribe  any  affidavit 
in  answer  to  that  of  the  defendant,  and  appel- 
lant's counsel  insist  that,  as  Mr.  Keating'a 
sworn  allegation  of  the  judge's  prejudice  stands 
uncontradicted,  the  refusal  to  grant  the  motion 
was  erroneous,  under  the  an^ority  of  People 
V.  Compton,  123  Cal.  403,  66  Pac.  44,  and  sim- 
ilar cases.  We  see  no  escape  from  this  conclu- 
sion. The  law  of  California  upon  this  subject 
was  discussed  in  an  opinion  by  Mr.  Justice 
Henshaw  in  the  recent  case  of  Bassford  v.  Earl, 
162  CaL  119,  121  Pac.  395,  where  the  following 
language  was  used:  "The  law  governing  the  con- 
duct of  a  jndg;e  upon  the  hearing  and  determina- 
tion of  a  motion  presented  b^  authority  of  sec- 
tion 170  of  the  Code  of  Civil  Procedure  nas 
often  been  discussed,  and  is  well  settled.  The 
earlier  rule  announced  in  Heinlen  v.  Heilbron, 
97  Cal.  107,  31  Pac.  838,  that  "the  fact  that  a 
judge  bad  acted  in  a  trial  must  be-  held  conclu- 
sive that,  in  his  own  opinion,  he  was  competent 
to  act,  and  in  such  a  case  he  who  would  attack 
his  right  to  act  therein  must  show  bis  disqual- 
ification by  facts  of  a  positive  and  unequivocal 
character,"  by  force  of  section  170  of  the  Code 
of  Civil  Procedure,  no  longer  obtains.  The  mat- 
ter must  be  tried  upon  affidavits,  and  upon  affi- 
davits alone.  Whatever  knowledge  may  repose 
within  the  breast  of  the  judge  must  now  appear 
by  affidavit,  or  it  does  not  appear  at  all.  Infer- 
ences or  presumptions  arising  from  the  judicial 
decision  in  no  wise  control.  The  judge  "must 
decide  upon  the  facts  averred  in  the  affidavits, 
without  reference  to  his  own  knowledge  of  hia 
state  of  mind."  Hoyt  v.  Zumwalt,  149  Cal.  388. 
86  Pac.  600;  People  v.  Compton,  128  Cal.  412, 
56  Pac.  44 ;  Morehouse  ▼.  Morehouoe,  136  Cal. 
332,  68  Pac.  976.' 
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"It  is  true  that  many  of  the  statemeDts  In  the 
affidavits  filed  by  defendant  are  squarely  con- 
tradicted by  counler  aflidaTlts,  but  the  fact  re- 
mains that  the  judge  did  not  deny  by  affidavit 
the  prejudice  which  was  attributed  to  him  in 
appellant's  sworn  statement,  and  the  law  la 
definitely  settled  that  only  by  affidavit  may  that 
issue  be  met  Bias  might  have  arisen  from  the 
statements  admitted  in  the  connter  affidavits. 
It  is  idle  to  contend  that  the  affidavit  of  Mr. 
Keating,  although  positive  in  form,  must  of  ne- 
cessity rest  upon  information  and  belief,  and 
that  therefore  it  should  be  rejected.  Knowledge 
of  facts  which  might  cause  a  litigant  to  feel  that 
a  judge  was  prejudiced  against  him  would  nat- 
urally often  be  only  that  to  be  derived  from  in- 
formation conveyed  to  him  by  others.  Complete 
and  effective  denial  of  such  alleged  facts,  while 
it  might  be  the  basis  for  a  finding  by  the  court 
that  the  litigant's  conclusions  were  based  upon 
false  premises,  would  not  dispose  of  the  matter 
of  the  mental  attitude  of  the  judge,  which  may 
only  be  placed  of  record  by  his  own  solemn  af- 
fidavit This  was  lacking,  and  therefore  his 
denial  of  the  motion  was  error." 

[4]  The  error  which  inadvertently  crept 
iiito  the  statement  is  found  in  the  sentence 
next  following: 

"The  same  affidavits  as  those  upon  which  the 
demand  for  a  change  of  judges  was  based  were 
used  on  the  motion  for  a  new  trial,  and  appel- 
lant contends  that  the  motion  should  have  been 
granted  because  of  such  an  irregularity  as  is 
contemplated  by  subdivision  1  of  section  657  of 
the  Code  of  Civil  Procedure." 

The  conclusion  from  this  was  the  neces- 
sary one,  that  the  order  denying  a  new  trial 
should  be  reversed  because  of  the  showing  of 
the  disqualification,  by  bias  and  prejudice, 
of  the  Judge  who  had  conducted  the  trial. 

Upon  the  petition  for  rehearing  onr  atten- 
tion was  specifically  directed  to  the  fact 
that,  in  connection  with,  and  as  a  part  of, 
the  motion  for  new  trial,  certain  aflldarlts 
intimating  the  existence  of  bias  and  prej- 
udice were  filed  by  the  moving  party  not 
later  than  November,  and  answering  afii- 
davlts  by  respondent  In  December,  but  that 
no  affidavit  specifically  charging  bias  and 
prejudice  upon  the  imrt  of  the  Judge  was 
filed  in  support  of  the  motion  for  a  new  trial. 
Next,  it  was  shown  that,  while  the  motion 
for  new  trial  was  pending,  before.  Indeed,  It 
had  been  henrd,  appellant.  In  February,  filed 
nnqther  independent  motion  seeking  a  mo- 
tion of  the  trial  Judge  and  the  calling  In  of 
another ;  the  ground  of  this  motion  being  the 
bias  and  prejudice  of  the  Judge  presiding, 
which  bias  and  prejudice  were  specifically 
charged.  This  motion  the  Judge  denied. 
Thereafter  he  proceeded  to  hear  and  deter- 
mine the  motion  for  a  new  trial,  upon  which 
motion  there  was  not  Judicially  before  him 
the  afildavlt  or  afildavlts  specifically  charg- 
ing bias  and  prejudice. 

What  are  the  legal  consequences  which 
necessarily  flow  from  this  state  of  facts? 
Everything  that  has  been  said  by  this  court 
In  the  earlier  opinion  above  quoted  is  affirm- 
ed. Resulting  from  this  is  the  Inevitable  con- 
clusion that  the  trial  judge  erroneously  re- 
fused to  call  In  another  Judge  to  hear  and 


determine  the  motion  for  a  new  trial.  His 
error  In  so  doing  necessitates  a  reversal  of 
his  ruling  refusing  to  call  in  another  Judge, 
and  with  that  reversal  Is  Imposed  the  duty 
to  call  in  another  judge  who  shall  hear  and 
determine  the  motion  for  a  new  trial.  The 
order  of  the  court  refusing  to  grant  the  mo- 
tion for  a  new  trial  Is  not,  therefore,  sub- 
ject to  reversal  In  the  sense  that  a  teTersal 
would  be  the  equivalent  of  an  order  granting 
a  new  trial.  The  order  refusing  to  grant  the 
motion  for  a  new  trial,  under  the  circumstanc- 
es attending  Its  making,  was  void  upon  this 
direct  appeal,  as  being  an  order  made  by  a 
judge  disqualified  to  sit  on  the  hearing.  For 
this  reason  the  order  refusing  a  new  trial  Is 
not  reversed,  but  is  vacated  and  declared 
null,  and  the  cause  will  be  restored  to  the 
Jurisdiction  of  the  trial  court,  with  directions 
to  the  qualified  judge  who  may  be  called  in 
to  hear  and  determine  that  motion. 
It  is  ordered  accordingly. 

We  concur:  ANGELLOTTI,  O.  J. ;  SHAW, 
J.;  SLOSS.  J.;  LORIQAN,  J.;   MELVIN,  J. 


(169  cai.  nty 

SCHAFFER  ▼.   SMITH,  City  Treasurer. 

(L.  A.  8833.) 

(Supreme  Court  of  California.     April  1,  191S. 

Rehearing  Denied  April  29,  1915.) 

1.  Municipal  Oorpobations  d=s>294  —  Pdb-. 
Lie  Imphoveuents  —  Strebt  Work  —  BoNoa 
Representino  AssEssMEifT— Statute 

A  resolution  of  a  board  of  trustees  of  a  city 
initiating  certain  street  improvements,  to  cover 
the  assessment  for  which  bonds  and  securities 
were  issued  by  the  municipality  under  St  1^3, 
p.  33,  providing  for  a  system  of  street  improve- 
ment bonds  to  represent  assessments  for  street 
improvements  within  municipalities,  was  proper, 
although  posted  and  published  without  having 
thereon  the  city  cleric's  certificate  to  its  passage, 
which  the  clerk  did  not  sign  until  after  the  post- 
ing and  publication  ;  the  certificate  being  merely 
evidence  on  the  minutes  of  the  board  of  the  fact 
that  the  resolution  was  passed. 

[Bid.  Note. — For  other  cases,  see  Municipal. 
Corporations,  Cent  Dig.  U  778-788,  791 ;  Dec. 
Dig.  «=>294.] 

2.  MuNiciPAi.  Corporations  «s>4S5— Publi& 
Ihpbovemknts— Strkkt  Work— AssKssMKNr 

— STATDTKa 

Where  the  warrant  of  assessment  for  a 
street  improvement  was  not  certified  by  the 
street  superintendent  but  by  the  city  engineer, 
who  was  acting  as  such  Bni>erintendent  and 
thus  certified  to  his  own  previous  acts  as  en- 
gineer, the  bonds  issued,  representing  assess- 
ments for  the  cost  of  the  improvements,  were  not 
tberebjr  rendered  invalid,  under  St  1S93,  p.  33,. 
providing  for  the  issuance  of  such  bonds. 

[Ed.  Note. — For  other  cases,  see  Munidtwl 
Corporations.  Cent  Dig.  Jf  1140-1144;  Dec. 
Dig.  <3=>485.] 

3.  MnMiciPAL  Corporations  «=s>485— Pubuo 
Ikpbovkuents— Street  Work— Assessment- 

— STATUTEa 

Where  the  recorded  warrant  for  a  street 
improvement  was  not  signed  by  the  president  of 
the  board  of  trustees  of  the  city,  although  the 
original  warrant  was  so  signed,  bonds  represent- 
ing such  assessment  issued  under  St  1893,  p^ 
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33,  proTidlng  a  lyatem  of  ■treet  improvement 
bonds  to  represent  assessment)  for  the  cost  of 
street  improvements  within  manidpalities,  were 
not  thereby  invalidated. 

[Ed.  Note.— For  other  cases,  see  Honidpal 
Corporations,  Cent  Dig.  g$  1140-1144;  Dec. 
Dig.  <S=>4»u.] 

4.    CONfiTITUTIONAL    LAW    €=>290— MUIflOIFAI. 

OoBPORATioNB  «=sA27  —  Public  Iufrotk- 
MENTs— Street  Work— Assessment— Bonds 
— Statutes — Constttutionalitt. 

St.  1893,  p.  33,  provides  a  system  of  street 
improvement  bonds  to  represent  assessments  for 
the  cost  of  street  worlt  and  improvements  with- 
in mnnicipalltiea.  Section  4  provides  that  if 
any  person  shall  present  to  the  city  treasorer 
his  affidavit,  accompanied  by  a  certificate  of 
a  searcher  of  records,  tiiat  he  is  the  owner  of  a 
lot  of  land  in  the  list  of  unpaid  assessments, 
and  if  he  notifies  the  treasurer  in  writing  that 
he  desires  no  bond  to  be  issoed  for  the  assess- 
ment upon  bis  lot,  then  no  bond  shall  issue, 
and  the  payee  of  the  warrant  or  his  assigns 
shall  retain  his  right  for  enforcing  collection  as 
if  the  lot  had  not  been  listed.  Held,  that  the 
Legidature,  having  power  to  provide  that  bonds 
■hall  issue  for  the  amount  of  a  delinquent  as- 
sessment, is  not  bound  to  give  the  property  own- 
er opportunity  to  avoid  their  issuance,  further 
than  his  opportunity  to  pay  the  assessment  be- 
fore its  becoming  delinquent,  and  that  in  ex- 
tending to  him  the  furljier  privilege,  to  avoid 
the  issuance  of  bonds,  in  the  statute,  the  Legisla- 
ture has  the  right  to  impose  upon  such  privilege 
reasonable  conditions  to  its  exercise,  so  that  the 
section  of  the  statute  is  not  unconstitutional, 
as  being  in  effect  a  taking  of  property  without 
due  process,  through  the  provimon  requiring  the 
property  owner  to  present  a  certificate  made  by 
a  searcher  of  records. 

(Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {§  871-«75 ;  Dec.  Dig.  €=290; 
Municipal  Corporations,  Cent  Dig.  fi  1242, 
1243;  Dec.  Dig.  «=>627.] 

&.  MuiTiciFAi,  Cobporationb  S=s>474— Public 
Improvements— Street  Work— Assebbuent 
OF  Railroad  Riobt  of  Wat— Bonds— Va- 
LIDITT— Statute. 

Where  street  improvement  bonds  were  is- 
soed to  represent  delinquent  assessments  on  a 
certain  betterment,  the  street  being  one  occupied 
on  one  side  by  individual  owners,  who  were  as- 
sessed,^  and  on  the  other  by  an  unassessed  rail- 
road right  of  way,  the  assessment  was  void  as 
partial,  and  the  bonds  securing  delinquencies 
worthless,  since,  while  the  right  of  way  could 
not  be  assessed,  the  land  itself  was  land  front- 
ing upon  the  street,  within  the  meaning  of  the 
street  work  act  of  1886  (St  1885,  p.  147),  pro- 
viding for  work  upon  streets,  and  for  the  con- 
struction of  sewers,  within  municipalities,  and 
so  assessable. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1122-1124;  Dec. 
Dig.  «=:»474.] 

6.  Municipal  Cobporations  «s>563— Public 
Improvements— Street  Work— Bonds  Rep- 
besentino  Assessments— Statutes. 

Under  St  1893,  p.  33,  providing  a  system 
of  street  .improvement  bonds  to  represent  de- 
linquent assessments,  as  amended  by  St.  1911, 
p.  1204,  providing  that  the  bonds  shall  be  con- 
clusive evidence  of  regularity  of  issue,  where,  in 
suit  against  a  city  treasurer  to  compel  the  sale 
of  property  for  the  assessments  upon  which 
such  bonds  had  been  issued,  it  appeared  that 
the  original  assessment  for  the  work  had  been 
absolutely  void,  as  partial,  the  fact  was  fatal  to 
the  validity  of  the  bonds,  since,  despite  the 
amended  act  the  issuance  of  the  bonds  is  conclu- 
sive evidence  of  the  regularity  of  the  perform- 
ance of  all  required  steps  in  the  proceedings,  ex- 


cept those  that  are  necessary  to  constitute  due 
process  of  law,  or  comply  vrith  any  other  consti- 
tutional fjrerequisites. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  1269-1271;  Dec. 
Dig.  <S=562.] 

7.  Municipal  Corporations  4=9502— Public 
Improvements— Street  Work— Bonds  Rep- 
besentinq  assessments— statutes. 

Under  St.  1893,  p.  33,  providing  a  system- 
of  street  improvement  bonds  to  represent  as- 
sessments for  the  cost  of  street  work  and  im- 
provements, and  declaring  that  no  assessment 
shall  be  held  invalid,  except  upon  appeal  to  tb* 
city  council,  as  provided  under  the  street  work 
act  of  1885,  where  the  owners,  aggrieved  by  a 
partial  assessment,  did  not  appeal  to  the  board 
of  trustees  of  the  citjr,  bonds  securing  delinquent 
assessments  being  issued,  in  suit  upon  sncb 
bonds  to  force  sale  of  the  property  they  repre- 
sented, the  city  treasurer  could  set  up  the  in- 
validity  of  the  partial  assessment  suoi  assess- 
ment being  void  on  its  face. 

(Ed.  Note. — For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  H  1269-1271;  Dec. 
Dig.  «S3562.] 

In  Bank.  Appeal  from  Superior  Court,. 
Los  Angeles  County;    John  M.  York,  Judge. 

Action  by  M.  E.  Sctaafter  against  Sarah  A. 
Smith,  as  City  Treasurer  of  the  City  of 
Watts.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Crouch  &  Crouch,  of  Los  Angeles,  for  ap- 
pellant A  R.  Holston,  of  Los  Angeles,  and 
Peebles  Shoaff,  of  Watts,  for  respondent 

PEiR  CURIAM.  A  hearing  in  the  above 
cause  was  ordered  In  this  court  after  deci- 
sion by  the  District  Court  of  Appeal  of  the 
Second  District  The  opinion  of  the  District 
Court  of  Appeal,  written  by  Mr.  Presiding 
Justice  Conrey,  is  adopted  as  the  opinion, 
of  this  court    It  is  as  follows: 

The  plaintiff,  as  owner  of  certain  street  im- 
provement bonds  transferred  to  him  by  a  hold- 
er who  acquired  them  from  Municipal  Securi- 
ties Company  (a  corporation),  to  which  the  bonds 
had  been  issued  by  the  city  of  Watts,  brought 
this  proceeding  against  the  defendant  as  city 
treasurer,  and  applied  for  a  writ  of  mandate 
commanding  defendant  to  advertise  and  sell  the- 
property  described  in  the  petition.  The  bonds, 
purporting  to  be  iMued  as  required  by  an  act 
approved  February  27,  1893  (Stats.  1803,  p. 
33),  are  alleged  to  cover  said  property  by  lien 
claimed  to  exist  under  assessments  made  repre- 
senting the  cost  of  certain  street  work.  From  a. 
judgment  entered  in  favor  of  defendant,  plaintiff 
appeals. 

The  street  work  in  question  was  done  pursu- 
ant to  a  contract  entered  into  by  the  superin- 
tendent of  streets  with  a  contractor,  and  the- 
proceedings  were  in  form  according  to  the  re- 
quirements of  the  street  work  act  commonly 
known  as  the  Vrooman  Act  The  record  of 
these  proceedings,  so  far  as  necessary  to  be  not- 
ed here,  tiegins  with  a  resolution  of  the  board 
of  trustees,  adopted  on  December  28,  1909,  and' 
known  as  "Resolution  No.  123,"  ordering  the 
work  to  be  done.  The  bonds  are  valid,  unless 
their  invalidity  can  be  established  for  at  least 
one  of  the  reasons  here  presented  by  the  re- 
spondent for  our  cobsideration. 

[I]  It  is  suggested  by  her  counsel  that  the 
resolution,  No.  123,  was  posted  and  published' 
without  having  thereon  the  city  clerk's  certificate 
to  its  passage,  and  that  the  clerk  did  not  sign 
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the  certificate  until  after  such  posting  and  pub- 
lication. Respondent  asBerts  that  this  was  an 
omission  of  a  legal  requirement;  but  we  do  not 
find  either  in  the  resolution  or  in  the  statute 
anything  which  supports  the  assertion  made. 
The  certificate  is  evidence  on  the  minutes  of  the 
fact  that  the  resolution  passed,  and  it.  is  noth- 
ing more. 

[2,  3]  It  is  further  claimed  that  the  warrant 
and  assessment  were  not  certified  by  the  duly 
appointed  street  superintendent,  and  that  the 
original  warrant  was  not  signed  by  the  president 
of  the  board  of  trustees.  These  points  cannot 
be  sustained.  The  record  shows  that  A.  B. 
Waddingham  who,  on  July  29,  1911,  signed  the 
certificate  to  the  record  of  warrants,  diagrams, 
and  assessments  following  upon  the  contractor's 
return  thereof,  was  then  acting  as  street  su- 
perintendent The  only  point  made  against  this 
IS  that  earlier  in  the  proceedings  he  was  city 
engineer,  and  had  not  yet  relinquished  that  of- 
fice, and  that  he  as  superintendent  of  streets 
was  certifying  to  acts  which  had  been  done  by 
him  as  city  engineer.  No  reason  is  shown  why 
be  should  not  do  this.  Upon  the  objection  that 
the  original  warrant  was  not  signed  by  the  presi- 
dent of  the  board  of  trustees,  the  answer  is  that 
the  original  warrant  was  so  signed,  although 
that  signature  is  absent  from  the  warrant  as 
recorded.  This  omission  is  not  material  Gil- 
lis  v.  Cleveland,  87  Cal.  214.  220,  25  Pac.  351. 

[4]  Next  it  is  contended  that  certain  provi- 
sions contained  in  section  4  of  the  bond  act  are 
unreasonable  and  unconstitutionaL  That  sec- 
tion as  amended  in  1899,  and  also  in  its  original 
form  (Stats.  1893,  p.  33;  Stats.  1899,  p.  41) 
provides:  "That  it  any  person,  or  his  authorized 
agent,  shall  at  any  time  before  the  issuance  of 
the  bond  for  said  assessment  upon  his  lot  or  par- 
cel of  land,  present  to  the  city  treasurer  bis  affi- 
davit, made  before  a  competent  officer,  that  he  is 
the  owner  of  a  lot  or  parcel  of  land  in  said  list, 
accompanied  by  Uie  certificate  of  a  searcher  of 
records,  that  he  is  such  owner  of  record,  and 
with  such  affidavit  and  certificate,  such  pierson 
notifies  said  treasurer,  in  writing,  that  he  desires 
no  bond  to  be  issued  for  the  assessments  upon 
said  lot  or  parcel  of  land,  then  no  such  bond 
shall  be  issued  therefor,  and  the  payee  of  the 
warrant,  or  his  assigns,  shall  retain  his  right  for 
enforcing  collection,  as  if  said  lot  or  parcel  of 
land  had  not  been  so  listed  by  the  street  su- 
perintendent." 

The  argument  for  respondent  is  that  the  provi- 
sion requiring  the  property  owner  to  present 
to  the  treasurer  a  certificate  made  by  a  searcher 
of  records  is  in  effect  the  taking  of  property 
without  due  process  of  law,  and  that  it  places 
upon  the  property  holder  a  burden  above  his 

J'ust  share  of  the  expense  of  the  improvement, 
n  our  opinion,  the  statute  does  not  have  the 
effect  thus  claimed.  The  Legislature  has  the 
power  to  provide,  as  by  this  bond  act  it  does 
provide,  that  bonds  shall  issue  for  the  amount  of 
a  delinquent  assessment.  The  legislature  is 
not  bound  to  give  the  property  owner  any  op- 
portunity to  avoid  the  issuance  of  bonds  further 
than  his  opportunity  to  pay  the  assessment  be- 
fore the  time  fi.^ed  when  it  would  become  de- 
linquent. In  extending  to  him  the  further  privi- 
lege whereby  he  may  be  subject  to  the  as.ses8- 
ment  alone  and  may  prevent  the  issuance  of 
such  bonds,  any  reasonable  condition  to  the  ex- 
ercise of  that  privilege  may  be  imposed.  The 
rule  requiring  him  to  produce  from  the  records 
some  evidence  that  he  owns  the  property  im- 
poses only  a  reasonable  condition.  The  case  of 
Havemeyer  v.  Superior  Court,  84  Cal.  327,  24 
Pac.  121,  10  L.  R.  A.  627, 18  Am.  St.  Rep.  102, 
cited  by  counsel  for  respondent,  does  not  support 
their  position.  ■  After  much  searching  through 
the  82  pages  of  that  decision,  we  think  that 
we  have  found  at  page  396  the  reference  intend- 
ed. The  court '  there  holds  that  where  a  person 
is  about  to  be  illegally  deprived  of  his  property 
by  another  person  claiming  to  act  as  receiver, 


and  where  the  superior  court  In  appoIntiuK  *■ 
receiver  exceeded  its  jurisdiction,  the  property 
owner  may  have  a  writ  of  prohibition  and  is  not 
obliged  to  submit  to  the  wrong  and  rely  on  • 
long  and  expensive  litigation  for  recovery  of 
his  property.  But  the  provisions  above  quoted 
in  the  bond  act  are  in  their  effect  confined  to 
proceedings  within  the  jurisdiction  of  a  city  and 
its  officers. 

[5]  In  respondent's  answer  to  the  petitioo 
herein  she  alleged,  and  the  court  found,  that 
along  the  westerly  side  of  Melvin  avenue,  and 
along  the  entire  length  thereof  within  the  north 
and  south  limits  of  the  street  work  described  in 
said  Resolution  No.  123,  "extends  the  lands  of 
the  Pacific  Electric  Railway  Company,  which 
lands  are  used  as  a  part  of  the  right  of  way  of 
said  railway  company  for  its  lipe  of  railway  from 
the  city  of  Los  Angeles  to  the  city  of  Long  Beach, 
and  which  right  of  way  abuts  and  fronts  upon 
the  westerly  side  of  said  Melvin  avenue  between 
said  Main  street  and  Sborb  avenue,  the  entire 
distance."  After  deducting  from  the  total  coat 
of  the  street  work  certain  amounts  which  were 
paid  partly  by  the  city  out  of  a  street  improve- 
ment fund  obtained  from  the  proceeds  of  a  mu- 
nicipal bond  issue,  and  partly  by  $1,500  volun- 
tarily paid  by  the  Pacific  Electric  Railway  Com- 
pany to  the  city  of  Watts  on  account  of  said 
street  improvements,  the  remainder  of  said  cost 
(such  remainder  amounting  to  much  more  than 
half  of  the  total  cost)  was  assessed  solely  and 
only  against  the  lots  and  lands  fronting  on  the 
easterly  side  of  Melvin  avenue  between  Main 
street  and  Shorb  avenue.  The  bonds  here  in 
question  are  based  upon. this  assessment. 

Upon  the  facts  above  stated,  the  respondent 
claims  that'  the  land  covered  by  the  railroad 
right  of  way  is  part  of  the  land  fronting  on  the 
improved  street,  and  that  the  assessment  is  void 
because  the  right  of  way  land  is  not  included 
therein,  or  that  if  by  reason  of  the  principles 
of  law  controlling  assessments  against  rights  of 
way  no  interest  in  this  land  could  be  subjected 
to  assessment,  then  the  .street  could  not  be  im- 
proved at  all '  under  the  street  work  act  In 
Pennsylvania  it  has  been  held  that  for  the  pur- 
poses of  asserting  claims  for  street  paving 
against  the  roadbed  of  a  railway  company  "the 
distinction  between  the  right  of  way  and  the 
fee  is  a  shadowy  one."  Junction  City  R.  Co.  v. 
City  of  Philadelphia,  88  Pa.  424.  In  California 
this  point  appears  to  be  not  definitely  decided. 
In  Southern  California  Ry.  Co.  v.  Workman, 
146  Cal.  80,  70  Pac.  586,  82  Pac  79,  2  Ann. 
Cas.  583,  it  was  decided  that  a  railroad  right  of 
way  could  not  be  sold  under  a  street  work  as- 
sessment With  respect  to  the  question  now  un- 
der consideration,  the  statute  applicable  to  this 
work  on  Melvin  avenue  was  the  same  as  that 
under  which  the  case  last  mentioned  was  de- 
termined. At  that  time  the  Legislature  bad  not 
provided  for  such  sales  of  rights  of  way.  In 
that  decision  the  Supreme  Court  declined  to  de- 
cide whether  or  not  the  fee  or  reversion  in  right 
of  way  land  could  be  assessed,  as  it  held  that 
the  proceeding  there  was  merely  "for  the  pur- 
pose of  enjoining  a  sale  of  plaintiff's  right  of 
way — that  is  to  say,  its  easement"  In  Fox  v. 
Workman,  155  Cal.  201,  204,  100  Pac.  246,  247, 
referring  to  the  same  proceedings  as  in  the  ear- 
lier case,  the  court  again  found  that  the  ques- 
tion of  right  to  assess  the  fee  separately  from 
the  right  of  way  was  not  involved,  and  said: 
"The  court  did  not,  therefore,  in  the  former  de- 
cision, determine  that  the  fee,  subject  to  the 
easement,  could  not  be,  or  that  it  had  not  been 
assessed.  The  judgment  there  affirmed  merely 
declared  that  the  bond  created  no  lien  upon  the 
right  of  way.  It  could  not  bar  plaintirs  right 
to  have  the  fee,  subject  to  such  easement,  sold. 
•  •  •  Here  the  plaintiff,  having  at  most  a 
right  to  compel  the  sale  of  the  fee,  subject  to  the 
easement,  made  a  demand  for  a  sale  of  proper- 
ty described  In  terms  covering  both  fee  and 
easement     The  officer  was  justified  in  refusing 
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to  comply  with  this  cxcemive  demand,  and  no  lia- 
biUty  for  damages  accrued  upon  such  refusal." 

if  Che  case  of  Fox  t.  Workman  does  not  carry 
an  intimation  tliat  lands  subject  to  a  railroad 
rieht  of  way,  as  were  the  lands  of  the  Pacific 
Klectric  Bailway  on  the  west  side  of  Melvin 
avenue,  are  subject  to  assessment  and  should  be 
assessed  as  lands  fronting  on  the  street,  but  ex- 
cluding from  such  assessment  the  easement  held 
for  right  of  way  purposes,  we  are  at  least  left 
fre«  to  deal  with  the  subject  as  an  undetermined 
matter.  From  the  record  in  tliis  case  we  are  un- 
able to  say  that  the  right  of  way  over  the  land 
in  question  is  complete  either  in  the  sense  of  be- 
ing perpetual,  or  of  tieing  such  as  to  necessarily 
require  the  company  to  continue  to  occupy  the 
whole  thereof  in  the  operation  of  its  railroad. 
This  land  abutting  upon  the  street,  although 
subject  to  such  right  of  way,  may  have  a  sub- 
stantial value  to  the  owner  of  the  fee.  Oar 
conclusion  is  that,  while  the  right  of  way  can- 
not be  assessed,  the  land  itself  is  land  fronting 
upon  the  street  within  the  meaning  of  the  street 
work  act,  and  under  the  limitations  defined  is 
subject  to  assessment 

[6,  7]  But  it  is  suggested  on  behalf  of  appel- 
lant that  the  property  owners  aggrieved  by  the 
assessment  as  it  was  made  did  not,  within  the 
time  required  by  law,  appeal  to  the  board  of 
trustees  from  the  assessment,  and  that  since 
they  did  not  so  appeal  the  assessment  became 
fii^  and  is  not  further  subject  to  attack  on 
account  of  the  alleged  errors.  The  statute  de- 
clares that  no  assessment  shall  be  held  invalid, 
except  upon  appeal  to  the  city  council  as  pro- 
vided in  section  11  of  the  street  work  act  (Stats. 
1885,  p.  166),  for  any  error,  informality,  or  oth- 
er defect  in  any  of  the  proceedings  prior  to 
the  assessment,  or  in  the  assessment  itself, 
where  notice  of  the  intention  of  the  city  council 
to  order  the  work  to  be  done  has  been  published 
in  accordance  with  law. 

Appellant  further  calla  attention  to  the  fact 
that  on  June  26, 1911,  four  days  before  issuance 
of  the  warrant  of  assessment  in  the  case  at  bar, 
there  became  effective  an  amendment  to  section 
4  of  the  street  improvement  bond  act,  providing 
that  bonds  issued  thereunder  "shall  be  conclu- 
sive evidence  of  the  regularity  of  all  proceedings 
thereto  under  said  street  work  act  and  under 
this  act,  previous  to  the  making  of  the  certified 
list  of  all  assessments  unpaid  to  the  amount  of 
twenty-five  dollars  or  over  by  the  street  super- 
intendent to  the  city  treasurer,  and  of  the  va- 
lidity of  said  lien  up  to  the  date  of  said  list." 
State.  1911,  p.  1204.  In  Chase  ▼.  Trout,  146 
Cal.  350,  SO  Pee.  81,  the  Supreme  Court  declar- 
ed its  interpretation  of  the  meaning  of  the  con- 
clusive evidence  clause  as  formerly  contained  in 
the  same- :seetion  of  the  statute.  Without  re- 
peating at  length  the  principles  thera  set  forth, 
we  find  the  decision  in  substance  to  be  that  un- 
der the  quoted  clause  of  the  statute  the  issuance 
of  the  bonds  shall  be  conclusive  evidence  of  the 
regularity  of  the  performance  of  all  the  required 
steps  in  the  proceedings  leading  up  to  the  bonds, 
excepting  those  that  are  necessary  to  constitute 
due  process  of  law,  or  to  comply  with  any  other 
constitntional  prerequisite.  Answering  the 
question  as  to  what  are  the  essentials  the  non- 
observance  of  which  cannot  be  cured,  one  item 
specified  is  that  there  must  be  an  assessment  or 
apportionment  of  tiie  amount  to  be  raised.  The 
court  there  calls  attention  to  the  fact  (citing 
Bolton  V.  GiUeran,  105  CaL  244,  38  Pac  sM, 
45  Am.  St.  Rep.  33)  that  power  could  not  be 
civen  to  the  street  superintendent  to  change 
the  amount  of  the  contract  price  and  of  the  as- 
sessment. Such  attempted  plan  would  be  be- 
yond the  reach  of  a  curative  provision,  because 
it  would  give  power  to  that  officer  to  improve 
the  street  and  levy  an  assessment  without  a 
sulmtantial  compliance  with  the  constitutional 
conditions.  After  pointing  out  some  of  the  ob- 
jections made  to  the  proceedings  in  that  case, 


the  court  said;  "All  of  there  relate  to  the  man- 
ner of  the  work  and  the  method  of  procedure  to 
get  it  done,  and  not  to  the  subjects  of  tlie  notice 
to  the  owners,  the  hearing  of  grievances,  the 
fact  that  work  was  done,  nor  to  the  evittenoe  of 
a  unt/orm  atseiiment." 

But  in  the  case  at  bar  the  claim  is,  under  the 
facts  to  which  we  have  referred,  that  the  at- 
tempted assessment  made  wholly  against  the 
lots  on  the  easterly  side  of  Metvin  avenue  is  not 
a  uniform  assessment,  and  that  on  its  face  it 
shows  a  willful  failure  to  make  an  assessment 
according  to  the  plan  provided  by  law.  We 
think  this  claim  should  be  sustained,  and  that 
the  assessment  belongs  to  that  class  where  the 
owner  may,  without  appealing  to  the  city  coun- 
cil, resist  the  enforcement  of  the  assessment  be- 
cause it  is  void  on  its  face.  In  Perine  v.  Lew- 
is, 128  Cal.  236,  241,  60  Pac.  422,  423,  referring 
to  an  assessment  made  upon  a  plan  not  in  ac- 
cordance with  the  law  and  which  resulted  in 
assessing  certain  lots  in  double  the  right  amount,, 
the  court  said :  "As  the  objection  did  not  re- 
quire extrinsic  evidence  for  the  purpose  .of  es- 
tablishing the  fact,  but  the  assessment  api>eared 
upon  its  face  to  have  been  made  in  violation  of 
the  statute,  the  defendants  are  not  precluded 
from  making  the  objection  without  having  pre- 
viously appealed  to  the  board  of  supervisors."' 
To  the  same  effect  is  Kenny  v.  Kelly,  113  Cal. 
364,  45  Pac.  699.  In  San  Diego  Investment  Co. 
V.  Shaw,  129  Cal.  273,  61  Pac.  1082,  no  Ques- 
tion was  raised  with  respect  to  the  right  of  the- 
property  owner  to  resist  the  enforcement  of  a 
street  assessment  lien  for  irregularities  that 
might  have  been  passed  upon  by  the  dty  council, 
but  it  was  there  directly  decided  that  where  the 
whole  cost  of  certain  street  grading  work  was 
apportioned  and  assessed  against  the  lots  front- 
ing on  one  side  of  the  street,  when  according 
to  the  statute  both  sides  should  have  been  as- 
sessed, the  assessment  was  void  and  the  lien 
claimed  thereunder  could  not  be  enforced. 

Since  the  assessment  in  the  present  case  was 
void  upon  its  face,  and  since  the  bonds  issued 
pursuant  to  such  assessment  were  also  void,  it 
follows  that  no  duty  has  devolved  upon  the  de- 
fendant city  treasurer  to  foreclose  those  bonds 
or  sell  the  property  described  therein.  This  be- 
ing so,  the  appellant  is  not  injured  or  aggrieved 
by  the  affirmative  part  of  the  judgment  which 
directs  that  defendant  cancel  of  record  the- 
bonds  and  assessments  described  in  plaintiff'a 
petition. 

The  Judgment  Is  affirmed. 


(16t  Cal.  671) 

THAYER  V.  TTLEB.    (Sac.  2146.) 
^Supreme  Court  of  California.    March  2Q,  lOlo.) 

1.  Afpeai.  and  Erkor  9=>1071  —  Habkubbs. 
Ebbob— Fin  DIN  oa 

A  general  finding  of  the  untruth  of  all  the 
allegations  of  the  complaint,  though  contrary  to- 
the  evidence  as  to  certain  facts,  does  not  re- 
quire reversal  of  the  judgment,  being  supported 
as  to  all  the  facts  on  which  validity  of  the- 
judgment  depends. 

[Ed.  Note.— For  other  cases,  see  Apnea!  and 
Error,  Cent  Dig.  |f  4234-4^;  Dec.  Dig.  «s» 
1071.] 

2.  Afprai.  and  E^rob  4=>1002— FiNomas  or 
Fact. 

Findings  of  fact  on  conflicting  evidence  can- 
not be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3935-3937 ;  Dec.  Dig.  «s>- 
1002.] 

3.  Triai,  *=>404— Piwdinos— CoNSTBTTcnow; 

Where  defendant  asserted  one  counterclaim 
of  $671.50,  another  of  $9,  and  another  for  prof- 
its, a  general  finding  for  defendant,  except  that 


»Fa»  other 
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no  profits  accraed,  and  that  only  $518.30  is 
due  him,  instead  of  $687.50,  with  the  conclusion 
that  he  ia  entitled  to  judgment  for  $518.30,  is 
one  that  the  total  amount,  under  the  first  two 
counterclaims,  that  lie  ia  entitled  to  recover  ia 
$518.30. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent. 
Dig.   SI  057-962;     Dec.   Dig.   «=9404.] 

4.  BviDKNCB    «=3474— Opinions— QuALincA- 

TION  OF  WlTNESa— Ikrioation. 

It  cannot  be  said  that  witness  was  not  qual- 
ified to  testify  that  during  two  seasons  there 
was  not  enough  water  to  irrigate  an  orchard, 
when  it  appears  that  he  had  been  a  farmer  for 
16  years,  had  lived  in  the  neighborhood,  and 
t>een  engaged  in  cultivating  the  orchard  and  at- 
tending to  its  water  supply. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  2196-2219 ;    Dec.  Dig.  «s»474.] 

Department  2.  Appeal  from  Superior 
Court,  Placer  County ;   J.  B.  Prcwett,  Judge. 

Action  by  I.  EL  Thayer  against  Carl  B. 
Tyler.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

James  M.  Oliver,  of  San  Francisco,  and 
John  M.  Fulwellel:,  of  Auburn,  for  appellant 
Prewett  &  Chamberlain,  of  Auburn,  for  ro- 
-spondent 

HENSHAW,  J.  nalnUff  alleged  that  he 
-was  the  owner  of  a  ranch  situated  in  the 
«ounty  of  Placer;  that  the  ranch  was  of 
about  500  acres,  50  acres  of  it  being  planted 
to  orange  and  other  fruit  trees.  The  re- 
mainder was  grazing  land  on  which  were  a 
number  of  cattle.  He  employed  defendant 
for  a  period  of  three  years  from  April,  1909, 
48  manager  of  the  tanch.  He  authorized  de- 
fendant to  procure  from  business  houses  In 
the  dty  of  Lincoln,  near  the  ranch,  all  ma- 
terials necessary  properly  to  care  for  the 
•orchard  and  properly  to  feed  and  care  for 
the  stock.  Plaintiff  alleged  that  he  had  am- 
ple credit  In  the  business  houses  of  Lincoln 
to  enable  defendant  so  to  procure  all  of  the 
indicated  necessaries;  that  defendant  negli- 
gently failed  to  care  for  the  orange  trees,  so. 
that  400  or  ftiore  of  them  died,  and  he  neg- 
ligently and  willfully  failed  to  procure  suffi- 
cient feed  for  the  stock  and  to  properly  and 
-sufficiently  feed  them,  whereby  about  20  head 
of  cattle  died  from  starvation  and  diseases 
Incident  thereto.  He  laid  his  damages  for 
the  loss  of  his  orange  trees  in  the  sum  of 
$4,000,  and  for  his  cattle  In  the  sum  of  $600, 
and  prayed  Judgment  accordingly.  l%e  an- 
-swer  denied  substantially  all  the  allegations 
of  the  complaint  In  denying  the  existence 
-of  the  contract  between  the  parties  set  up  in 
the  complaint,  defendant  averred  a  specific 
contract  In  terms  as  follows; 

"March  20, 1909. 

"Mr.  Carl  B.  Tyler,  Lincoln,  California— Dear 
Sir:  In  regard  to  future  management  of  Valle 
Vista,  I  offer  the  following  for  your  considera- 
tion: 

"I  will  pay  you  a  monthly  salary  of  $75.00  and 
you  to  do  the  best  you  can  to  early  get  the 
place  on  a  paying  basis.  In  addition  to  monthly 
salary,  if  on  the  first  of  April  each  year.  It  Is 
found  that  the  income  from  the  orchard  and  cat- 


tle exceeds  the  expense  of  maintenance,  yon 
to  then  receive  25  per  cent  of  that  net  profit 

"Agreement  for  three  year*  from  April  1st, 
1900.  f       -M 

"Yourg  very  truly,  I.  B.  Thayer." 

By  way  of  alleged  counterclaim  and  cross- 
complaint  defendant  set  forth  the  dae  per- 
formance of  his  duties  under  this  contract 
and  an  indebtedness  in  his  favor  arising 
thereunder  in  the  sum  of  $697.61.  He  further 
alleged  that  profits  had  accrued  under  his 
management,  and  asked  for  an  accounting  of 
these  profits.  By  a  separate  defense,  alleged 
by  way  of  counterclaim  and  cross-complaint 
be  set  forth  an  Indebtedness  due  Mm  from 
plaintiff  in  the  sum  of  $9  for  merchandise 
purchased  for  plaintiff  at  Ills  special  In- 
stance and  request  The  court  found  and 
concluded  as  follows: 

"The  conrt  finds  that  each  and  all  the  allega- 
tions of  the  amended  complaint  of  plaintiff  are 
untrue  and  that  each  and  all  the  denials  and  al- 
legations of  the  answer,  connterclaim,  and  cross- 
complaint  of  defendant  are  true,  except  that  no 
profits  have  accrued  from  the  ranch,  and  except 
that  only  $518.30  is  due  to  defendant  (instead  of 
$697.50). 

"The  court  concludes  that  defendant  is  entitled 
to  a  judgment,  that  plaintilf  take  nothing  by  this 
action  and  that  defendant  should  have  judgment 
for  $51&30,  and  costs." 

[1,  2]  These  general  findings  of  the  nntmth 
of  each  and  all  of  the  allegations  of  the  com- 
plaint are  made  the  basis  of  the  attack  upon 
this  appeal.  Thus  It  Is  said  that  in  this  gen- 
eral finding  la  embraced  the  finding  that 
plaintiff  was  not  the  owner  of  the  land  in 
question,  and  that  this  was  abundantly  prov- 
ed. Appellant  is  correct  In  this  respect  The 
general  finding  declares  It  to  be  untrue  that 
defendant  entered  upon  the  properties  of 
plaintiff  and  accepted  employment  from  him, 
while  the  uncontroverted  evidence  establishes 
that  defendant  did  sa  In  this  also  appellant 
is  correct  Again  It  Is  said  that  the  findings 
negative  the  allegations  of  the  complaint  that 
plaintiff  had  full  and  ample  credit  In  the 
business  houses  of  the  city  of  Lincoln  for  all 
necessary  purposes  connected  with  the  oper- 
ation of  his  ranch.  The  evidence  abundantly 
establishes  that  he  did  have  sncb  credit 
The  findings  negative  the  allegations  of  the 
complaint  that  400  or  more  orange  trees 
died,  and  this  finding  is  certainly  contrary 
to  the  evidence.  Sufficient  has  been  said  to 
exemplify  the  proposition  which  appellant 
advances  upon  this  appeal.  But  as  to  some 
of  these  allegations  there  was  no  denial  In 
the  answer.  As  to  the  others.  If  the  Judg- 
ment depended  upon  them,  a  reversal  would 
be  necessitated.  But,  as  we  shall  proceed  to 
show,  they  are  not  material  to  the  decision 
of  the  case  and  the  Judgment  which  the  court 
gave  is  not  dependent  on  them.  It  Is  only 
when  a  Judgment  rests  for  Us  mtlidity  upon 
a  finding  which  Is  not  supported,  or  which 
negatives  a  fact  admitted  by  the  pleadings, 
that  injury  la  worked  and  a  reversal  must 
follow.    Silvey  ▼.  Neary,  59  Cal.  98;    Estate 
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of  Doyle,  73  CaL  670,  15  Fac.  125;  Dlefen- 
dorff  T.  Hopkins,  96  Cbl.  S43,  28  Fac.  266, 
30  Pac.  649;  Machado  t.  Kinney,  135  Cal. 
354,  67  Pac.  331.  Thus,  aasumlng  for  tbe 
UHMuent  that  plaintiff  did  own  the  ranch,  that 
be  did  have  ample  credit,  that  400  orange 
trees  of  the  value  of  $4,000  died,  that  cattle 
to  tbe  valne  of  $600  died,  underlying  all 
these  facts,  to  establish  the  responsibility  of 
defendant,  it  must  be  shown  that  the  death 
of  the  orange  trees  and  the  cattle  resulted 
from  his  negligent  performance  of  the  duties 
Imposed  upon  him.  For  if  these  losses  did 
not  so  result,  there  is  an  end  of  defendant's 
responsibility  and  ao  of  plalntifTs  cause  of 
action.  Upon  this  all  vital  proposition  the 
evidence  is  conflicting,  and  the  determina- 
tion of  the  trial  court  in  defendant's  favor 
otay  not  here  be  disturbed. 

[3]  A  minor  objection  advanced  by  plaln- 
tifl  is  that  the  findings  are  contradictory  and 
therefore  will  not  support  the  Judgment.  The 
attack  under  this  proposition  is  based  upon 
tbe  finding  of  the  court  that  the  allegations 
of  the  answer,  counterclaim,  and  croas-com- 
plalnt  are  true,  except  that  no  profits  ac- 
crued from  the  ranch,  and  that  only  $518.30 
Is  due  to  tbe  defendant  instead  of  $697.50. 
the  amount  defendant  alleges.  We  need  not 
follow  in  detail  appellant's  argument.  It  is, 
in  brief,  to  the  effect  that  if  all  the  allega- 
tions of  the  counterclaim  and  crosB-complaint 
are  true,  there  was  due  to  defendant  $697.50 
under  the  first  Item  of  counterclaim,  and  $9 
under  the  second.  But  the  court  awarded 
only  $518.30.  It  is  said  that  the  court  evi- 
dently did  not,  in  Its  own  mind,  believe  the 
allegations  of  the  counterclaims  to  be  true, 
or  it  would  have  awarded  this  amount,  and 
that  it  cannot  be  determined  what  of  these 
allegations  the  court  believed  to  be  untrue 
when  It  awarded  only  $518.30.  We  are  not 
able  U>  approve  this  reasoning.  Manifestly 
what  the  court  meant  was  that  while  de- 
fendant asserted  a  right  to  recover  upon  one 
counterclaim  and  cross-complaint  $697.50, 
and  upon  another  Independent  claim  $9,  it 
finds  that  the  total  amount  under  the  two 
which  he  is  entitled  to  recover  is  $518.30.  So 
construed,  there  is  no  contradictoriness  nor 
even  ambiguity. 

[4]  Julius  Hibbe,  called  upon  tbe  part  of 
the  defendant,  testified  that  he  was  a  ranch- 
er by  occupation,  lived  in  the  neighborhood 
of  the  Thayer  ranch  for  15  years  and  knew 
the  ranch  well ;  that  he  had  worked  upon  it ; 
that  his  work  was  to  attend  to  the  irrigation 
of  the  ranch ;  that  the  water  used  in  the  ir- 
rigation was  obtained  from  the  South  Yuba 
Company ;  that  frequently  there  was  a  short- 
age of  water— and  then  answered,  over  the 
objection  of  plaintiff,  certain  questions,  to  the 
effect  tliat  in  1910  there  was  not  water 
enough  to  irrigate  the  orchard,  using  ail  of 
the  water  available ;  that  the  same  was  true 
in  1909.    It  Is  contended  that  these  answers 


were  inadmissible  i  but  aa  the  witness  was 
not  shown  to  be  an  expert  in  the  matter  of 
the  water  requirements  of  an  orange  orchard, 
some  practical  knowledge  and  familiarity 
with  conditions  were  necessary  before  any 
witness  could  Intelligently  and  properly  an- 
swer the  question.  But  it  by  no  means  fol- 
lows that  a  man  who  has  been  a  farmer  for 
16  years,  who  has  been  engaged  in  the  work 
of  cultivating  the  orchard  in  question  and  in 
attending  to  Its  water  supply,  was  not  quali- 
fied to  answer  uiK>n  these  matters  of  fact 

No  other  matters  advanced  by  appellant 
call  for  specific  consideration. 

For  the  reasons  given,  ttie  Judgment  ap- 
pealed from  is  affirmed. 

We  concur:  UOKIOAN,  J.;  UBLVIN,  J. 

^"""^^^  (je  Cal.  A.  684) 

A.  MEISTER  &  SONS  CO.  v.  WOOD  & 
TATUM  CO.     (Civ.  1267.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Feb.  18,  1915.    Rehearing  Denied 
by  Supreme  Court  April  10,  1915.) 

1.  CoBPOBATioNa   4s>51S—AonoNa— Issues— 
Plxadinos. 

A  seller  suing  a  corporation  for  the  balance 
due  on  goods  sold  to  it  need  only  allege  a  sale 
to  and  purchase  by  the  corporation,  and  the 
corporation,  denying  the  aTerments,  may  show 
want  of  authority  on  the  part  of  the  officer  mak- 
ing the  purctiase,  and,  when  tbat  is  done,  the 
seller  may  rely  on  ostensible  anthority,  estop- 
pel, or  ratification,  though  not  pleaded. 

[EM.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  if  2017-2027,  2031-2034,  2036-2045 ; 
Dec.  Dig.  «s»513.] 

2.  CoBPOSATioNS  «=9410,  426— AoTS  or  Oi^ 

nCEBS— OsTKNaiBLB     AUTHOKITT— RATDICA- 
TIOR. 

A  corporation  in  the  real  estate  business 
employed  a  dozen  or  more  salesmen.  Automo- 
biles were  used  in  the  business,  and  tbe  secre- 
tary of  the  corporation  contracted  in  the  name 
of  tbe  corporation  for  the  purchase  of  an  auto- 
mobile to  be  paid  for  in  monthly  installments. 
He  was  one  of  the  managers  of  the  business. 
Two  installments  and  accrued  interest  were 
paid,  and  repairs  made  on  the  car  were  paid. 
The  corporation  assumed  ownership  in  an  en- 
deavor to  exchange  tbe  car  with  the  seller  for 
another  type  of  car.  Beld,  that  the  secretary 
had  ostensible  anthority  to  make  tbe  purchase, 
and  that  the  purchase  was  ratified,  and  tbe  cor- 
poration could  not  repudiate  the  transaction 
under  Civ.  C!ode,  H  2318,  2319,  defining  the  au- 
thority of  agents. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §f  1596,  1629-1632,  1702-1704.  1707, 
1708,  1710-1716;    Dec.  Dig.  «=>410,  426.] 

Appeal  from  Superior  Court,  Sacramento 
County;   C  N.  Post,  Judge. 

Action  by  the  A.  Meister  &  Sons  (Company 
against  tbe  Wood  &  Tatum  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

White,  Miller  &  McLaughlin,  of  Sacra- 
mento, for  api>ellant  Butler  &  Swlsler,  of 
Sacramento,  for  respondent 

CHIPMAN,  P.  J.  This  is  an  action  to  re- 
cover the  sum  of  $775,  and  interest,  being 
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Uie  balan<!e  alleged  to  be  due  from  defendant 
to  plaintiff  tor  the  purchase  of  an  automo- 
bile. The  cause  was  tried  by  the  court  with- 
out a  Jury,  and  plaintiff  bad  findings  and 
Judgment  lit  Its  faror.  Defendant  appeals 
from  the  Judgment  upon  transcript  brought 
up  under  the  altematlve  method.  Plaintiff 
and  defendant  are  corporations. 

The  sole  question  presented  In  defendant's 
brief  Is:  Did  F.  P.  Tatum,  who  was  secre- 
tary of  defendant  corporation,  have  authority 
to  purchase  the  automobile  for  his  company? 

The  contract  for  the  purchase  of  the  car 
was  originally  made  by  I.  T.  Roberts  under 
the  name  of  I.  T.  Roberts  Company,  a  corpo- 
ration, on  June  26,  1910,  upon  an  installment 
or  rental  plan.  Roberts  subsequently  became 
a  salesman  in  the  employ  of  defendant,  mak- 
ing use  of  this  automobile  in  connection  with 
his  services.  Falling  in  his  payment  of  the 
installment  due  November  20,  1910,  defend- 
ant took  possession  of  the  car  shortly  there- 
after, and  before  November  28th.  On  Novem- 
ber 28,  1910,  Tatum  met  £1.  A.  Melster,  sec- 
retary of  plaintiff  corporation,  at  the  office  of 
defendant    Meister  testified  that: 

Tatum  "wanted  to  get  the  terms  reduced  to 
SSO  a  month ;  he  said  that  is  all  they  could  af- 
ford to  pay  out  at  that  time.  The  Court:  Q. 
Who  could  pay  out?  A.  Wood  A  Tatum  Com- 
pany. He  asked  how  much  was  due  on  the  car, 
and  went  into  the  thine  very  carefully.  We 
made  the  indorsements  that  appear  on  the  con- 
UacL  *  *  *  Q.  What  did  you  finally  do? 
A.  Finally  reduced  it  to  S50  a  month ;  he  made 
a  payment  of  |50.  Q.  When  you  reduced.it  to 
$50  a  month  what  did  he  say  about  it?  A.  He 
told  me  to  make  the  indorsement  on  this  con- 
tract. Exhibit  A.  (Exhibit  A  is  the  contract 
with  I.  T.  Roberta.)  Q.  Did  he  say  whether  his 
company  would  pay  for  that;  whether  they 
would  or  would  not?  A.  Yes,  sir.  Q.  Wliat 
did  he  say?  A.  He  said  we  would  liare  no 
further  trouble  getting  our  money ;  we  would 
get  our  money  promptly  as  it  came  due.  Q. 
From  whom?  A.  From  Wood  &  Tatum  Com- 
pany. Q.  Did  you  have  that  contract  with  you 
at  that  time?  A.  Tes,  sir ;  I  made  the  follow- 
ing indorsement:  The  monthly  InstallmentB  on 
the  within  lease  are  hereby  reduced  from  $75 
to  $50  per  month,  from  October  20,  1910.  Sign- 
ed A.  Meister  &  Sons  Co.,  per  E.  A.  Meister.' 
He  made  a  payment  in  currency  of  $50,  and 
$24.83  interest— back  interest.  Then  we  went 
out  to  the  front  office.  He  bad  Mr.  Roberts  as- 
sign his  interest  in  this  contract  to  Wood  & 
Tatum  Company,  •  •  •  and  he  accepted  the 
assignment  Mr.  Swisler:  Q.  How  did  be  ac- 
cept it?  A.  By  writing  the  following:  The 
Wood  &  Tatum  Company  hereby  accepts  the 
above  assignment.  Wood  <&  Tatum  Co.,  by  F. 
P.  Tatum.^  •  •  •  Then  he  re-read  the  con- 
tract. He -said:  'You  haven't  signed  yourself 
that  you  agree  to  deliver  a  bill  of  sale.'  He 
suggested  that  I  put  the  following  indorsement 
on  the  contract:  'We  herewith  agree  to  all  the 
conditions  contained  in  the  above  agreement 
A,  Meister  &  Sons  Company,  per  E.  A.  Meister, 
Secretary.'  ♦  ♦  •  Q.  What  was  done  with 
reference  to  the  car?  A.  The  car  was  deliv- 
ered to  a  representative  of  Wood  &  Tatum  Com- 
pany. Q.  Bat  not  until  all  had  been  done  that 
you  have  testified  to?  A.  Yes,  sir.  Q.  You  still 
had  the  car  in  your  possession  up  to  that  time? 
A.  Up  to  that  time ;  yea." 

It  appeared  further:  That  Mr.  Wood  was 
president  and  F.  P.  Tatum  secretary,  and 


both  were  directors  and  held  a  majority  of 
the  shares  of  the  coriwratlon,  each  owning 
300  shares;  that  the  three  other  directors 
were  the  only  other  stockholders,  two  holding 
merely  enough  shares  to  qualify  them  to  act, 
and  the  third  had  200  shares;  that  the  com- 
pany was  engaged  in  the  real  estate  business 
In  the  city  of  Sacramento;  that  the  com- 
pany's salesmen  used  automobiles  and  the 
company  owned  some  horses  and  buggies,  but 
had  not  owned  automobiles  prior  to  this  al- 
leged purchase;  that  automobiles  were  use- 
ful, and  were  used  In  the  business,  and  had 
been  rented  and  used  b.T  the  corporatl<Hi ; 
that  Salesman  Roberts  had  previously  used 
this  car  in  the  course  of  his  employment,  as 
he  was  serving  for  a  small  salary  and  on  a 
percentage  of  commission  earned  in  sales 
made  by  him,  and  he  continued  to  use  the  car, 
both  Wood  and  Tatum  also  using  it  on  oc- 
casion; that  Wood  had  repairs  of  the  car 
made,  and  the  defendant  paid  the  bills  by  Its 
checks;  that  Wood  endeavored  to  effect  a 
trade  of  this  car  with  plaintiff  for  a  Stod- 
dard-Dayton  car.  In  addition  to  the  cash 
payment  made  on  November  28th,  defendant 
paid  by  Its  check,  on  account  of  the  transac- 
tion, $55.53,  on  December  22,  1910,  $5.53  of 
which  was  Interest.  Mr.  Tatum  testified  that 
he  and  Mr.  Wood  "practically  admlnisteced 
the  policy  of  the  corporation,"  and  that  "the 
board  of  directors  never  overruled  the  Judg- 
ment of  himself  and  Mr.  Wood,"  and  that 
both  he  and  Mr.  Wood  had  equal  managerial 
authority. 

It  appeared  that,  on  October  20, 1910,  when 
Roberts  paid  an  Installment  on  the  contract, 
the  money  was  advanced  to  him  by  defend- 
ant, and  Roberts  executed  an  assignment  of 
his  Interest  In  the  contract  to  defendant  as 
security.  The  claim  of  defendant  was  that 
when  Tatimi  made  the  contract  testified  to 
by  Meister  he  was  merely  getting  iKissesslon 
of  the  car  for  Roberts  and  to  secure  his  com- 
pany for  payments  made  and  to  be  made,  and 
was  not  purchasing  it  for  the  Wood  &  Tatum 
Company.  There  was  no  evidence  that  plain- 
tiff knew  of  Roberts'  assignment  of  October 
20th  to  defendant,  and  Tatum's  testimony 
showed  that;  he  had  no  very  clear  recollec- 
tion of  having  explained  to  Meister  his  pur- 
I>ose  in  toking  over  the  Roberts  contract  on 
November  28th. 

In  rebuttal,  Meister  was  asked  If  Tatum,  on 
the  28th  day  of  No<ember,  1910.  or  at  any 
other  time,  told  blm  that  he  hal  taken  an 
assignment  or  was  taking  an  assignment  to 
secure  him,  or  the  Wood  &  Tatum  Company, 
for  advances  they  had  made  or  advances  they 
would  make  for  I.  T.  Roberts,  and  answered: 
"He  did  not"  It  was  admitted  that  the  min- 
utes of  the  corporation  showed  no  resolutioo 
authorizing  the  purchase  of  this  car  and  Mr. 
Wood  testified  that  while  he  knew  that  Mr. 
Tatum  had  made  some  deal  with  plaintiff  con- 
cerning It  he  did  not  know  until  about  the 
time  the  suit  was  brought  that  the  indoite- 
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mentii  shown  were  on  the  contract,  and  he 
had  no  recollection  of  Tatum  having  explain- 
ed the  matter  to  him. 

In  support  of  its  contention  that  Tatum 
had  no  authority  to  purchase  the  automobile, 
appellant  advances  the  following:  That  the 
secretary  of  a  corporation  has  no  power  to 
bind  the  corporation  in  such  a  purchase ;  that 
Tatum  was  given  no  direct  authority  and 
hence  plaintiff  must  rely  upofl  ostensible  au- 
thority or  ratification;  that  neither  ostensi- 
ble authority  nor  ratification  was  pleaded  or 
proven. 

[1]  We  do  not  deem  It  necessary  to  inquire 
to  wliat  extent  the  secretary  of  a  corpora- 
tion may  bind  the  latter  without  the  express 
authority  of  its  directors.  The  question  was 
discussed,  to  some  extent,  in  Newhall  v.  Jo- 
seph Levy  Bag  Co.,  10  Cat.  Ai^.  9,  124  Pac. 
875,  and  in  Leitdi  v.  Marx,  21  Cal.  App.  208, 
131  Pac.  328.  See,  also,  Leavens  v.  Plnkliam 
A  McKevltt,  164  Cal.  242,  128  Pac.  89».  We 
think  there  was  sufficient  shown  here  to  es- 
tablish both  ostensible  authority  and  ratifi- 
cation. It  was  not  necessary  to  plead  the 
one  or  the  other.  Plaintiff  alleged  the  sale 
by  it  and  the  purchase  by  defendant  of  the 
automobile,  and  defendant  denied  the  aver- 
menta  Under  the  Issues  defendant  could 
and  did  endeavor  to  show  want  of  authority. 
The  cause  of  action  did  not  rest  upon  either 
ostensible  authority,  estoppel,  or  ratification. 
These  elements  of  the  transaction  developed 
in  reply  to  the  defense  made  and  were  open  to 
-plaintiff  without  having  pleaded  them.  Don- 
nelly V.  8.  F.  Bridge  Co.,  117  Cal.  417,  421, 
49  Paa  S59; '  Young  v.  Blakeman,  153  Cal. 
477,  484,  95  Pac  888;  Blood  ▼.  La  Serena  L. 
&  W.  Co.,  113  CaL  221,  41  Pac.  1017,  46  Paa 
252. 

[2]  Here  was  a  corporation  extensively  en- 
gaged in  selling  real  estate,  employing,  as 
Mr.  Wood  testified,  "a  dozen  or  more  sales- 
men"; automobiles  were  used  In  the  business, 
and  it  may  be  safely  said  that  they  have  be- 
come almost  Indispensable  to  the  successful 
conduct  of  that  business ;  the  liability  of  $50 
per  month.  Incurred  by  Tatum  in  the  name  of 
the  corporation,  was  comparatively  small  as 
an  expense  in  the  conduct  of  the  business  'and 
was  reasonably  within  the  general  scope  of 
the  company's  powers;  he  held  himself  out 
to  be,  and  was,  in  fact,  one  of  the  managers 
of  the  business,  and  plaintiff  might  reasona- 
bly have  assumed  that  he  had  authority  to 
make  the  imrchase  for  his  company ;  this  as- 
sumption by  plaintiff  was  confirmed  by  the 
fact  that  defendant  took  the  car  into  its 
service,  used  it,  paid  two  installments  and 
accrued  interest  on  account  of  the  purchase, 
had  repairs  made  on  the  car  and  paid  for 
them,  and  assumed  ownership  in  an  endeavor 
to  exchange  it  with  plaintiff  for  another 
type  of  car.  These  and  other  circumstances. 
In  our  opinion,  show  both  ostensible  author- 
ity in  Tatinn  to  make  thri  purchase,  and  rat- 


ification of  the  transaction.  Upon  every  priur 
clple  of  right  and  fair  dealing,  defendant  is 
estopped  to  repudiate  its  agreement  Civ. 
Code,  §S  2318,  2319;  Greig  v.  Riordan,  99  Cal. 
316,  33  Pac.  913;  McCaernan  v.  Lenzen,  56 
Cal.  61,  63;  Stevens  v.  Selma  Fruit  Co.,  18 
Cal.  App.  242,  123  Pac.  212 ;  Leavens  v.  Pink- 
ham  &  McKevltt,  supra. 
The  Judgment  is  affirmed. 

We  concur:    HART,  J.;  BUBNETT,  3. 

'^'^^^  (Se  Cal.  A.  680) , 

LOS  ANGELES  COUNTY  v.  HAMMBL, 
Sheriff,  et  al.    (Civ.  1605.) 

(District  Court  of  Appeal.  Second  District,  Cal- 
ifornia. Feb.  18,  1915.  Rehearmg  Denied  by 
Supreme  Court  April  xl9,  1915.) 

Shsbiffs  and  Conbtabucs  Q=>28  —  Fkbs  — 

SAI/ASIXS. 

PoL  Code,  g  4290,  providing  that  the  sal- 
aries and  fees  prescribed  should  be  in  full  com- 
pensation of  all  services  rendered,  declares  that 
the  sheriff  shall  be  entitled  to  receive  certain 
per  diem  and  mileage  for  conveying  prisoners 
and  insane  persona  to  ittate  prisons  and  asylums, 
and  may  retain  for  his  own  use  the  mileage  for 
service  of  process.  The  charter  of  the  county 
of  Los  Angeles  adopted  pursuant  to  the  author- 
ity given  by  Const,  art.  11.  g  7i^,  provides  that 
the  board  of  supervisors  Bball  fix  by  ordinance 
the  compensation  of  elective  officers  which  shall 
not  be  increased  or  diminished  during  the  term 
for  which  they  were  elected  nor  within  90  days 
preceding  election.  Other  sections  provide  that 
all  fees  collected  by  any  county  officer  shall  be 
paid  to  the  county  treasurer.  Held,  that  a  sher- 
iff elected  before  the  adoption  of  the  charter, 
and  whose  term  continued  thereafter,  was  enti- 
tled to  retain  as  part  of  his  salary  the  mileage 
and  per  diem  prescribed  by  PoL  Code,  {  4290. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  §g  45,  49,  51,  54-56,  58; 
Dec.  Dig.  <8=»28.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Frank  G.  Flnlayson,  Judge. 

Action  by  the  County  of  Los  Angeles 
against  W.  A.  Hammel,  Sheriff,  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

A.  J.  Hill,  County  Oransel,  of  Los  Angeles, 
for  appellant.  Leon  F.  Moss,  of  Los  Angeles, 
for  respondents. 

JAMES,  J.  Judgment  in  favor  of  defend- 
ants followed  upon  the  demurrer  to  plaintiff's 
complaint  being  sustained  without  leave  to 
amend.    This  appeal  is  from  that  Judgment 

Appellant,  the  county  of  Los  Angelea, 
sought  by  Its  action  to  recover  froih  re- 
spondent Hammel  and  his  codefendants,  the 
sureties  on  his  official  bond,  a  sum  of  money 
which  it  was  alleged  had  been  collected  aft- 
er June  1,  1913,  as  fees  for  services  rendered 
by  said  Hammel  in  his  official  capacity  as 
sheriff  of  the  county.  It  was  the  contention 
of  the  sheriff  that  the  law  entitled  him  to 
retain  the  fees  for  his  own  use  as  part  of 
his  compensation.  The  Judgment  of  the  low- 
er court  was  in  agreement  with  that  conten- 
tion.   The  people  of  the  county,  at  the  No- 
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member  election  of  1012,  adopted  for  the  pur- 
poses of  local  government  a  charter  pursu- 
ant to  tbe  authority  given  by  an  amendment 
to  the  state  Constitution,  known  as  section 
7%  of  article  11.  At  the  time  this  charter 
became  of  effect  the  sherifT  of  the  county  was 
serving  an  unexpired  portion  of  the  term  for 
which  he  had  theretofore  been  elected.  In 
addition  to  tbe  salary  allowed  blm,  be  had 
received  and  retained  certain  fees,  lliese 
fees  were  retained  by  him  under  express  au- 
thority of  section  4290,  Political  Code,  whlteh 
in  the  part  material  to  this  consideration, 
provides  as  follows: 

"The  salaries  and  feea  provided  in  this  title 
shall  be  in  full  compensation  for  all  services  of 
every  kind  and  description  rendered  by  the  of- 
ficers named  in  this  title  either  as  officers  or 
ex  officio  officers,  their  deputies  and  assistants, 
unless  In  this  title  otherwise  provided.  •  •  • 
Provided,  further,  that  the  sheriff  shall  be  enti- 
tled to  receive  and  retain  for  his  own  nse,  five 
dollars  per  diem  for  conveying  prisoners  to  and 
fi-om  the  state  prisonsi  and  for  conveying  per- 
sons to  and  from  tbe  insane  asylums,  or  other 
state  institutions  not  otherwise  provided  for  by 
law ;  also,  all  expenses  necessarily  incurred  in 
conveying  insane  persons  to  and  from  tbe  in- 
sane asylums,  and  in  conveying  persons  to  and 
from  the  state  prisons,  or  otfaer  state  institu- 
tions, which  per  diem  and  expenses  shall  be  al- 
lowed by  the  board  of  examiners  and  collected 
from  the  state.  *  •  •  The  sheriff  may  retain 
for  his  own  use  tbe  mileage  for  service  of  papers 
or  process  issued  by  any  court  of  the  state. 

Under  this  provision  the  aatborlty  of  the 
sheriff  to  retain  the  fees  as  a  part  of  bis 
general  compensation  ia  too  clear  to  admit 
of  dispute.  We  then  have  to  determine  as  to 
whether  the  charter  adc^ted  by  the  peopl» 
for  tbe  govemment  of  the  county  worked 
any  change  in  the  matter  of  the  amount  of 
the  sheriff's  compensation.  Under  the  power 
given  by  the  constitutional  amendmmt  to 
counties,  permitting  them  to  adopt  charters 
for  the  control  of  their  local  affairs,  it  is 
provided  that  it  shall  be  competent  in  such 
charters  to  provide  for  tbe  election  and  ap- 
pointment of  officers,  and — 
"for  the  times  at  which  and  the  terms  for 
which,  said  officers  shall  be  elected  or  appointed, 
and  for  their  compensation,  or  for  tbe  fixing  of 
such  compensation  by  boards  of  supervisors." 

Agreeable  to  the  terms  of  this  provision,  it 
was  provided  by  section  11,  art.  3,  of  the  Los 
Angeles  county  charter,  that  the  board  of 
supervisors  should  provide  by  ordinance  for 
the  compensation  of  elective  officers,  unless 
%uch  compensation  was  otherwise  fixed  by 
the  charter.  There  was  a  further  provision, 
being  section  62,  art  11,  which  provided  that: 

"The  compensation  of  any  elective  county  or 
township  officer  shall  not  be  increased  nor  di- 
minished during  the  term  for  which  he  was 
elected,  nor  within  ninety  days  preceding  his 
election." 

In  tbe  same  article,  section  56  provided  aa 
follows: 

"Nothing  in  this  charter  is  intended  to  affect, 
or  shall  be  construed  as  affecting,  the  tenure  of 
office  of  any  of  the  elective  officers  of  tbe  coun- 
ty or  of  any  district,  township  or  division  there- 
of, in  office  at  tbe  time  this  charter  goes  into 
effect,  and  such  officers  shall  continne  to  bold 


their  respective  offlcea  ontll  the  expiration  of 
the  term  for  which  they  shall  have  oeen  elect- 
ed unless  sooner  removed  in  the  mannar  provided 
by  law ;  nor  shall  anything  in  thia  charter  be 
construed  as  changing  or  affecting  the  compen- 
sation of  any  such  officer  dnriog  the  term  for 
which  be  shall  have  been  elected.  But  the  sac- 
cessors  of  each  and  all  of  such  officers  shall  be 
elected  or  appointed  aa  in  this  charter  provided, 
and  not  otherwise." 

Under  tbe  provisions  of  the  charter  the 
office  of  sheriff  remained  elective,  as  it  had 
theretofore  been.  The  claim  of  -  apiiellant, 
which  if  sustained  would  require  a  reversal 
of  the  Judgment,  is  based  wholly  upon  a  sec- 
tion of  the  charter  which  provides  that: 

"All  fees  collected  by  any  county  officer,  board 
or  commission  shall  be  paid  into  the  oonnty 
treasury  on  the  first  Monday  of  each  calendar 
month,  together  with  a  detailed  statement  of 
the  same  fn  writing,  a  duplicate  copy  of  which 
shall  be  filed  with  the  auditor  at  the  same 
time."    Article  4, 1 15,  Charter  of  Lw  A.  County. 

It  la  argued  that  the  fees  which  the  sheriff 
retains  should  not  be  dassed  as  a  part  of  his 
compensation;  that  tbe  salary  as  fixed  by 
law  Is  the  compensation  Intended.  This  view 
la  entirely  Inconsistent  with  tbe  provisions  of 
section  4290,  Pol.  Code,  as  above  dted,  where- 
in it  Is  stated  that  "the  salarlee  and  fees  pro- 
vided in  this  title  aball  be  in  full  oomp»isa- 
tlon  for  all  services."  As  a  part  of  the  same 
section,  the  feeA  whldi  It  la  here  sought  to 
have  the  sheriff  account  for  are  provided  to 
be  paid  to  him  for  his  own  nse.  How  to 
Justify  the  dlatlnctlon  between  the  fees  pro- 
vided to  be  paid  to  an  officer  for  his  own  use 
and  the  lump  sum  as  salary  for  the  same 
puriMse,  as  not  both  being  by  way  of  compen- 
sation, we  are  unable  to  produce  any  logical 
reason  and  have  failed  to  find  any  such  In  the 
brief  of  appellant  Those  dedalona  touching 
cases  where  It  has  been  held  that  tbe  com- 
pensation of  an  officer  might  properly  be 
changed  during  hia  term  of  office  from  that 
of  a  salary  to  fees,  or  from  fees  only  to  a 
salary,  throw  no  ll^t  upon  the  question  here 
presented.  Without  any  doubt  at  all,  the 
conclusion  is  impressed  that  the  fees  allowed 
by  law  to  the  sheriff  for  bis  own  services 
were  allowed  by  way  of  compensation  and 
not  otherwise.  Now,  In  determining  the  ef- 
fect of  the  charter  provisions  upon  thia  ques- 
tion, appellant  asks  tbe  court.  In  brief,  to 
adopt  one  of  the  express  provisions  of  the 
charter  and  make  it  effective,  and  discard 
altogether  another  plain  provision  which 
places  a  clear  limitation  upon  the  effect  of 
the  former;  in  other  words,  we  are  to  take 
the  expressed  will  of  the  people  In  one  direc- 
tion without  admitting  a  qualification  which 
they  have  placed  upon  their  declaratiras, 
and  give  the  charter  an  effect  which  it  wss 
not  intended  to  have.  Fi-om  the  sections  we 
have  quoted  it  must  appear  very  clear  that 
the  people  have  Intended  that  neither  the 
tenure  of  office  nor  the  compensation  to  be 
paid  to  officers  elected  theretofore  should  be 
changed  or  altered  until  they  had  served  the 
terms  for  which  they  had  been  chosen  by  tlie 
electorate.  Not  only  that,  but  It  was  ahw 
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declared  tbat  the  compensaaon  of  any  elec- 
ttTe  oonoty  or  township  officer  should  not  be 
increased  nor  diminished  daring  the  term  for 
which  he  was  elected,  nor  within  90  days 
preceding  his  election.  It  was  altogether 
within  the  power  of  the  people  in  adc^ting 
the  charter  to  provide  for  the  compensation 
to  be  paid  to  the  officers  of  the  county,  and 
as  an  Incident  thereto,  it  certainly  would  be 
witliin  the  scope  of  that  power  to  provide  as 
to  when  the  diminished  compensation,  if 
any,  provided  to  be  paid  should  commence,  or 
as  to  the  time  when  the  board  of  supervisors 
might  begin  to  exercise  the  authority  grant- 
ed to  it,  to  make  changes  In  the  amount  of 
compensation  allowed  to  such  officers. 

In  our  opinion,  the  ruling  of  the  trial  Judge 
as  made  In  this  case  was  in  conformity  with 
the  plain  declaration  of  the  law. 

The.  judgment  is  affirmed. 

We  concur:    CX>intEY,  P.  X ;  SHAW,  3. 


(X  Cal.  A.  fSl) 

Ex  parte  MEADS.    (Cr.  301.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fomla.    Feb.  23,  1915.) 

Habeas  Corpus  «=>4— Existbmcx  or  Rkukdt 

BT  Appeal. 

Habeas  corpus  will  not  lie  to  review  objec- 
tions to  a  judgment  of  conviction  by  a  court 
having  jurisdiction  when  such  objections,  if 
raised  at  the  trial  and  overruled,  would  bar* 
given  him  a  right  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  |  4 ;  Dec.  Dig.  9=»4.] 

Application  by  Oscar  E.  Meads  for  writ  of 
habeas  corpus.    Writ  denied. 
A.  H.  Carpenter,  of  Stockton,  for  petitioner. 

PER  CURIAM.  It'  appears  from  the  peti- 
tion that  i)etltloner  was  convicted,  in  the  su- 
perior court  of  Sacramento  county,  of  the 
ofFense  of  falling  to  provide  for  his  minor 
child  tlie  common  necessaries  of  life.  The 
court  had  Jnrisdlctlon  of  the  ofFense  (P^nal 
Code,  §  270),  and  by  service  on  petitioner  it 
had  Jurisdiction  of  bis  jwrson.  Having  ap- 
peared, opportunity  was  given  him  to  pre- 
sent the  objections  he  now  makes  to  the  judg- 
ment of  conviction,  and.  If  overruled  he  had 
bis  remedy  by  appeal  to  this  court. 

The  writ  Is  denied. 


(26  Cal.  A.  Wl) 

CAIiEINS  V.  BKRLINER  et  aL    (Civ.  1876.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  19,  191S.) 

1.  Tbial  4t=>395— Pikdinob— STTFnCIENCT. 

In  a  suit  begun  May  17th,  for  compensation 
dne  for  the  use  of  horses  and  wagons  in  April, 
the  court  found  that  payment  should  be  made 
on  the  10th  of  each  month  for  the  preceding 
month,  or  as  soon  thereafter  as  defendants  re- 
ceived their  money  for  grading.  There  were  other 
findings  that  between  the  Ist  and  lOA  of  May 
defendants  received  approximately  die  amount 


sued  for,  and  that  on  or  about  the  19th  of  Bfay 
they  received  another  amount  considerably  in 
excess  of  the  sum  claimed.  Held,  that  these 
findings,  taken  in  connection  with  defendants' 
admission  of  the  amount  due.  and  that  it  should 
be  paid  as  soon  after  the  lOtb  of  the  month  as 
they  received  their  compensation,  warranted  a 
judgment  for  plaintiff  showinR  that,  at  the  date 
of  suit,  his  claim  was  matured. 

[Ed.  Note.— For  other  cases,  see  Trial,  (3ent. 
Dig.  il  027-934,  939;   Dec.  Dig.  «8=395.] 

2.  Appeai,  and  Ebbob  ®=3907  —  Rbcobo  — 

Questions  Pbesented. 

Where  the  evidence  was  not  preserved  in 
the  record,  it  will  he  presumed  that  the  defend- 
ants offered  no  testimony  in  support  of  their 
counterclaim,  and  so  judKment  will  not  be  re- 
versed because  it  was  not  disposed  of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  2899,  2911-2916,  2916, 
3673.  3674,  3676,  3678;    Dec.  Dig.  «=»907.] 


8.  GORTBACTB  «S9308  —  Patmbnt  fbom  Sfe- 

oiAL  Fund  —  Excuse  fob  Failube  —  Pend- 
ing Attachment. 

Defendants  had  a  subcontract  to  do  grad- 
ing. They  secured  horses  and  wagons  from 
plaintiff  under  an  agreement  to  pay  him  as  soon 
as  they  received  their  compensation  from  their 
principal.  Held,  tbat  the  fact  that  moneys  due 
them  were  attached  was  no  defense  to  a  suit 
by  plaintiff;  it  api>earing  defendants  did  not 
apply  (or  a  suspension  of  the  action  until  the 
attachment  should  be  disposed  of,  or  ask  for  any 
stay  of  execution. 

[Eld.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  ||  1409-1443;   Dec  Dig.  <S=>303.] 

Appeal  from  Superior  Court,  Los  Angeleci 
County;   Lonis  W.  Myers,  Judge. 

Action  by  F.  A.  Calkins  against  Samuel 
Berliner  and  William  J.  Taylor,  partners 
trading  as  Taylor  ft  Berliner.  From  a  judg- 
ment for  plaintiff,  defendants  appeaL  Af- 
firmed. 

Robert  T.  Llnney  and  Ralph  W.  Schoon- 
over,  both  of  Ix>8  Angeles,  for  appellants.  T. 
A.  Williams  and  W.  O.  Morton,  both  of  Los 
Angeles,  for  respondent 

CONRBT,  P.  3.  The  defendants  appeal 
from  the  judgment  rendered  against  them 
for  a  specified  sum  of  money,  and  the  ap- 
peal Is  presented  on  the  judgment  roll  alone. 

In  January,  1918,  a  contract  was  entered 
Into  between  the  plaintiff  and  the  defend- 
ants, under  which  the  defendants,  as  lessees, 
took  possession  of  certain  mules  and  wagons 
delivered  to  them  by  the  plaintiff,  and  were 
to  i>ay  to  plaintiff  a  certain  sum  per  month 
for  each  pair  of  mules  and  another  certain 
sum  per  month  for  each  wagon.  The  com- 
plaint alleged  that  on  May  17,  1913,  when 
the  action  was  commenced,  there  was  due 
the  plaintiff  under  said  contract,  as  rental 
for  the  month  of  April,  the  sum  of  $454.82, 
and  for  the  month  of  May,  up  to  the  17th 
day  of  May,  (247.98,  which  said  sums  had 
been  demanded  and  payment  refused.  As 
the  court  held  that,  in  respect  to  the  latter 
amount,  the  action  was  prematurely  brought, 
and  only  rendered  judgment  for  the  Indebt- 
edness accruing  in  April,  it  is  not  necessary 
to  discuss  any  questions  arising,  except  with 
reference  to  the  demand  for  April. 
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[1]  The  answer  of  the  defendants  admit- 
ted that  on  May  1,  1013,  they  were  indebted 
to  plaintiff  on  account  of  the  use  of  said  per- 
sonal property  for  the  month  of  April  in  a 
'  sum  $1  less  than  the  amount  stated  in  the 
complaint,  and  alleged  that  said  sum  was 
not  due  or  payable,  in  whole  or  in  part,  to 
plainttfC  "until  on  or  after  May  10,  1913." 
They  further  alleged  that  by  the  terms  of 
the  contract  they  were  to  pay  the  rental  ac- 
cruing in  any  one  month  upon  a  day  subse- 
quent to  the  10th  day  of  the  succeeding 
month,  the  exact  day  to  be  determined  by 
the  date  of  the  "actual  receipt  by  defend- 
ants of  the  amount  earned  by  them  in  grad- 
ing during  the  preceding  months"  under  a 
contract  of  the  defendants  with  other  par- 
ties for  grading  upon  the  Ardmore  Heights 
Tract,  In  the  county  of  Los  Angeles.  The 
court  found  that  the  rental  due  for  April 
was  $453.32,  as  stated  in  the  answer;  and 
that  the  money  due  for  the  use  of  said  prop- 
erty should  be  paid  on  the  10th  of  each 
month  for  the  preceding  month,  "or  as  soon 
after  the  10th  day  of  the  month  as  the  mon- 
ey was  received  by  the  defendants  from  the 
Ardmore  Heights  Tract  Company."  The 
court  further  found  that  between  the  Ist  and 
10th  of  May,  1913,  defendants  received  from 
said  company  a  payment  of  approximately 
$460,  and  on  or  about  the  19th  of  May,  9500. 

The  dalm  urged  by  the  appellants,  that 
the  findings  of  fact  above  stated  do  not 
show  that  the  April  rental  had  become  due 
to  plaintUT,  Is  a  claim  which  could  not  be 
sustained,  except  by  exceedingly  technical 
construction  of  the  words  used  in  the  finding 
with  reference  to  said  moneys  which  were 
received  by  the  defendants.  But  the  rule  of 
construction  runs  the  other  way.  Bank  of 
Willows  V.  BmaU,  144  CaL  709,  7U,  78  Pac. 
263;  LomlU  L.  &  W.  Co.  v.  Robinson,  154 
Cal.  36,  39,  97  Pac.  10,  18  L.  R.  A.  (N.  S.) 
1106.  We  think  that  these  findings,  taKen 
together  with  the  admissions  to  which  we 
have  referred,  as  contained  in  the  answer, 
are  sufficient  to  establish  both  the  amount 
of  indebtedness  included  in  the  judgment 
and  the  fact  that  it  was  due  and  payable  at 
the  time  of  commencement  of  this  action. 

[2]  The  findings  and  Judgment  ignore  a 
counterclaim  of  $11.50  upon  facts  set  forth 
in  the  answer.  As  the  evidence  is  not  pre- 
sented on  this  appeal,  we  should  assume,  in 
favor  of  the  judgment,  that  the  defendants 
offered  no  evidence  concerning  this  counter- 
claim, and  the  omission  of  the  court  to  find 
upon  the  issue  thus  raised  by  defendants' 
pleading  is  not  a  sufficient  ground  for .  re- 
versal of  the  Judgment  Roberts  v.  Hall, 
147  CaL  434,  82  Pac.  66. 

[3]  The  answer  alleged  that  on  May  9th, 
and  on  other  days  to  and  including  May  19, 
1918,  in  certain  actions  against  the  plaintiff, 
attachments  had  been  issued  and  duly  and 
legally  served  upon  the  defendants  herein, 


"whereby  all  the  moneys  then  owing  from 
defendants  herein  to  plaintiff  herein  were  at- 
tached and  garnished  under  order  of  coort." 
The  findings  are  silent  as  to  two  of  these  at- 
tachments, and  it  may  be  assumed,  as  in  the 
case  of  the  counterclaim  above  stated,  that 
no  evidence  concerning  them  was  received. 
The  court  did  find,  however,  that  one  of  said 
attachments  was  served  on  the  defendants 
and  was  released  prior  to  the  commencement 
of  this  action;  and  that  another  of  said  at- 
tachments was  served  on  defendants  herein 
on  May  13th,  and  had  not  been  released  at 
the  time  of  commencement  of  this  action. 

The  matter  thus  pleaded  by  the  defoid- 
ants  did  not  constitute  a  defense.  Tbe  de- 
fendants here  did  not  apply  for  a  suspension 
of  the  action  until  the  action  of  the  attach- 
ing creditor  could  be  disposed  of,  and  did 
not  ask  for  any  stay  of  execution.  Under 
these  circumstances,  the  court  was  Justified 
In  rendering  Judgment  absolute  for  the  sum 
found  to  be  due.  Qlugermovich  ▼.  Zicovich, 
113  Cal.  64,  45  Pac.  174. 

The  Judgment  is  affirmed. 

We  concur:     JAMBS,  J.;   SHAW,  J. 

""™°°°"  (M  Cal.  A.  4n) 

GRIFriTH  V.  WELBAMKS  &  CO. 
(Civ.  1283.) 
(District  Court  of  Appeal,  Third  IMstrlct,  Cali- 
fornia.    Feb.  5,  1915.) 
Costs  «=>203— Taxation  —  Mkmoramduh  or 
Costs— FiLiito  and  Skbviho  —  ISiatutobt 

FBO  VISIONS. 

The  purpoae  of  Code  Civ.  Proc  §  1033, 
providing  that  the  party  recovering  judgment 
and  claiming  coats  must  deliver  to  the  clerk  and 
serve  on  the  adverse  party,  within  6  days  after 
verdict  or  judgment,  a  memorandum  of  the  item 
of  bis  costs  in  the  action,  and  an  adverse  party 
may,  within  5  days  after  notice,  file  a  motion 
to  have  the  costs  taxed  by  the  court,  ia  to  limit 
the  time  within  which  the  Question  of  coats,  if 
it  arises,  may  be  determined,  and  a  party  who 
fails,  within  the  time  prescribed,  to  file  and 
serve  memorandum  of  costs  is  conclusively 
deemed  to  waive  costs  accruing  in  bis  favor; 
and,  where  the  memorandum  has  been  in  due 
form  filed  and  served  within  the  time  prescribed, 
the  adverse  party,  failine  within  the  specified 
time  to  file  the  notice  of  motion  to  have  the 
costs  taxed,  is  conclusively  deemed  to  waive 
any  objections  thereto. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent 
Dig.  88  768-771,  779;   Dec.  Dig.  •8=>203.] 

Appeal  from  Superior  Court,  Napa  County; 
Henry  C.  Gesford,  Judge. 

Action  bj  Jesse  Griffith  against  Welbanks 
ft  Co.  From  an  order  striking  from  the  files 
plalntlfTs  memorandum  of  costs  in  the  ac- 
tion, he  appeals.    Affirmed. 

Theodore  A.  Bell  and  Dudley  D.  Sales, 
both  of  San  Francisco,  and  B.  S.  Bell,  of 
Napa,  for  appellant  W.  H.  Mahoney,  of  San 
Francisco,  for  respondent 

HART,  J.  This  Is  an  appeal  from  an  order 
striking  from  the  files  the  plalntlfTs  memo- 
random  of  costs  in  this  action. 
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The  order  appealed  from  was  based  upon 
and  Is  the  culmination  of  a  motion  duly  In- 
tertx>9ed  by  the  defendant  for  that  purpose 
upon  the  ground  that  the  plaintiff  did  not 
serve  upon  it  or  Its  attorney  a  copy  of  said 
memorandum  of  costs  within  five  days  after 
the  rendition  by  the  Jury  of  the  verdict  In 
this  action,  as  required  by  section  1033  of  the 
Code  of.  Civil  Procedure.  Said  motion  was 
supported  by  an  affidavit  by  the  attorney  for 
the  defendant,  in  which  it  is  alleged  that  the 
verdict  was  rendered  on  the  4th  (stated  in 
the  briefs  of  counsel  on  both  sides  as  the 
"5th")  day  of  December,  1913;  that  a  blU 
of  costs  was  filed  by  the  plaintiff  with  the 
clerk  of  the  superior  court  of  Napa  county 
(«  the  5th  day  of  December,  1913,  purporting 
to  contain  a  statement  of  the-  costs  and 
disbursements  accruing  In  favor  of  and  made 
by  the  plaintiff  In  this  action,  but  that  the 
plaintiff  did  not,  within  five  days  after  the 
rendition  of  the  verdict  in  the  action,  serve 
upon  the  defendant  or  its  attorney  a  copy  of 
said  bill  of  costs,  or  any  notice  of  the  filing 
of  the  same.    The  affidavit  then  proceeds: 

"That  on  the  15th  day  of  December^913,  af- 
fiant received  at  his  office  in  San  Francisco, 
through  the  United  States  mail,  an  inclosed  en- 
velope, addressed  to  him^  containing  a  paper 
purporting  to  be  a  copy  of  a  bill  of  costs  in  said 
action,  and  indorsed  upon  tlie  back  thereof  the 
foUowmg:  'filed  this  5th  day  of  Dec^  A.  D. 
1913.  M.  W.  CoUins,  Clerk  of  the  Superior 
Coort.'  That  said  envelope  also  contained  a 
letter,  bearing  date  December  13,  1913,  con- 
taining the  following  words:  'The  cost  bill  was 
filed  on  December  Bth,  1913,  with  the  clerk.' 
That  affiant  herein  never  saw  or  had  any  knowl- 
e^e  of  said  alleged  cost  bill,  or  the  items  con- 
tained therein,  or  of  the  date  of  filing  the  same, 
until  said  15th  day  of  December,  1913,  when 
said  communication  was  received  by  affiant 
through  the  mail  as  aforesaid ;  and  no  other  or 
further  notice  or  service  of  said  bill  of  costs,  or 
of  the  time  of  filing  same,  has  been  made  or 
given  to  affiant  by  the  plamtifC  or  his  said  at- 
torney." 

The  plaintiff,  contesting  tbe  motion,  filed 
an  afiJdavit  by  one  Emil  Locamlnl,  a  law 
clerk  In  tbe  office  of  B.  S.  Bell,  Esq.,^  one 
of  tbe  attorneys  tot  the  plaintiff.  He  de- 
clares that,  having  been  directed  so  to  do  by 
said  E.  S.  Bell,  he,  on  the  5th  day  of  Decem- 
ber, 1913,  prepared  and  filed  with  the  clerk 
of  the  superior  court  of  Napa  county  the 
plain  tiff's  memorandum  ^of  costs;  that  on  the 
following  day  he  wrote  a  letter  to  W.  H. 
Mahoney,  attorney  for  the  defendant,  and 
Inclosed  said  letter  in  a  sealed  envelope, 
properly  directed  to  said  Mahoney,  at  his  law 
office  in  San  Francisco,  prei»ald  the  postage 
thereon,  and  oa  said  6th  day  of  December, 
1913,  caused  the  same  to  be  duly  deposited 
In  tbe  post  office  at  the  city  of  Napa ;  "that. 
In  addition  to  inclosing  said  letter  in  said 
envelope,  this  affiant  also  Inclosed  a  copy  of 
a  notice  of  entry  of  Judgment,  *  •  •  and 
affiant  verily  believes,  and  upon  such  belief 
alleges  the  fact  to  be,  that  at  the  same  time 
and  place  he  inclosed  in  said  envelope  a  true 
copy  of  tbe  memorandum  of  costs  above  re- 
ferred to."     It  appears  from  said  affidavit 


that  on  or  about  the  11th  day  of  December, 
1913,  said  TH.  S.  Bell  received  a  letter  from 
the  attorney  for  the  defendant,  dated  at 
San  Francisco,  Decemt>er  10,  1913,  acknowl- 
edging receipt  of  Bell's  letter  and  notice  of 
the  entry  of  Judgment  in  this  action,  bat 
saying  tliat  "the  envelope  did  not  contain  a 
copy  of  the  cost  bill,  as  your  letter  indicates." 
The  affidavit  then  proceeds  to  aver  that  In- 
vestigation was  immediately  started  by 
said  Bell  to  ascertain.  If  possible,  whether 
a  copy  of  the  cost  bill  had  actually  been  in- 
closed in  the  envelope,  with  the  letter  and 
notice  of  the  entry  of  Judgment,  addressed 
to  the  said  Mahoney,  and  sets  forth  in  minute 
detail  certain  probative  facts  and  circum- 
stances which,  it  is  claimed,  strongly  tend 
to  show  that  a  copy  of  said  memorandum  of 
costs  must  have  been  Inclosed  In  said  letter 
addressed  to  Mahoney  by  tbe  affiant 

Upon  tbe  facta  thus  briefly  narrated,  tbe 
court  predicated  its  order  striking  tbe  plain- 
tiff's cost  bill  from  the  files. 

It  Is  conceded  by  counsel  for  tbe  plaintifl 
that,  tbe  evidence  being  conflicting  upon  the 
question,  the  finding  of  the  court  that  a  copy 
of  tbe  memorandum  of  costs  was  not  served 
upon  tbe  defendant  or  its  attorney  within  the 
time  prescribed  by  tbe  statute  cannot  be  suc- 
cessfully challenged.  It  is  contended,  how- 
ever, that  tbe  evidence  discloses  a  substantial 
compliance  with  tbe  terms  of  the  statute, 
and  that  this  Is  all  that  is  required;  tbe 
argument  being  that  tbe  "provisions  of  sec- 
tion 1033  of  the  Code  of  Civil  Procedure 
sbould  be  liberally  construed  with  a  view  to 
effecting  its  objects  and  to  promote  Justice 
(section  4,  Code  Civ.  Proc.),  and  its  substance 
rather  than  its  form  should  be  respected  (sec- 
tion 3528,  Civ.  Code)." 

Section  1033  of  the  Code  of  Civil  Procedure 
reads  as  follows: 

"The  party  in  whose  favor  Judgment  is  ren- 
dered, and  who  claims  his  costs,  must  deliver  to 
the  clerk,  and  serve  upon  tbe  adverse  party, 
within  five  days  after  the  verdict,  or  notice  of 
the  decision  of  the  court  or  referee,  or,  if  the 
entry  of  the  judgment  on  the  verdict  or  de- 
cision be  stayed,  then,  before  such  entry  is  made, 
a  memorandum  of  the  items  of  his  costs  and 
necessary  disbursements  in  the  action  or  pro- 
ceeding, wliich  memorandum  must  be  verified  by 
the  oatn  of  the  party,  or  his  attornev  or  agent, 
or  by  tbe  clerk  of  his  attorney,  stating  that  to 
the  best  of  his  knowledf^e  and  belief  the  items 
are  correct,  and  that  the  disbursements  have 
been  necessarily  incurred  in  the  action  or  pro- 
ceeding. A  party  dissatisfied  with  the  costs 
claimed  may,  within  five  days  after  notice  of 
filing  of  the  bill  of  costs,  file  a  motion  to  have 
the  same  taxed  by  the  court  in  which  the  judg- 
ment was  rendered,  or  by  the  Judge  thereof  at 
chambers.    •    •    • " 

Originally  said  section  contained  no  provi- 
sion requiring  tbe  memorandum  or  a  copy 
thereof  to  be  served  on  the  adverse  party,  but 
tbe  Leglslatnre  of  1874  (St  1873-74,  p.  343) 
so  amended  it  as  to  require  such  service, 
wltb  tbe  result  that  service  of  the  memoran- 
dum Is  now  one  of  the  indispensable  steps 
to  be  taken  before  the  matter  of  costs  may  be 
considered  by  tbe  court  or  judge. 
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The  manifest  purpose  of  tbe  section  is  to 
limit  the  time,  after  verdict  or  Judgment, 
within  which  the  question  of  costs,  if  It 
arises,  may  be  definitively  determined,  so 
that,  when  ascertained  and  taxed,  the  costs 
may  be  Included  in  the  Judgment,  to  the  end 
that  the  party  entitled  thereto  may  secure 
his  rights  as  speedily  as  practicable.  The 
section  cannot  therefore,  be  held  to  mean 
anything  less  than  what  Its  language  plainly 
expresses.  In  other  words,  the  terms  of 
said  section  are  mandatory,  and  a  substan- 
tially strict  compliance  therewith  Is  required, 
not  alone  of  the  party  claiming  costs,  but 
also  of  the  party  dissatisfied  with  tbe  costs 
claimed.  Indeed,  section  1033,  as  to  the 
subject  to  which  It  applies.  Is  a  statute  of 
limitation,  and  to  it,  no  less  than  to  statutes 
prescribing  and  limiting  tbe  time  within 
which  actions  may  be  brought,  is  applicable 
the  maxim,  "Vlgllantlbus  et  non  dormlen- 
tibus  servat  lex."  No  one  would,  for  a 
moment,  undertake  to  maintain  that  the  time 
limit  prescribed  for  the  bringing  of  actions 
is  not  a  vital  and  mandatory  requirement  of 
the  statute. 

It  follows  that  if  tbe  one  party  falls,  with- 
in tbe  time  prescribed,  to  file  and  serve  bis 
memorandum  of  costs,  then  be  Is  to  be  con- 
clusively deemed  to  have  waived  the  costs,  U 
any,  accruing  in  his  favor.  And  if,  the 
memorandum  having  been  lu  due  form  filed 
and  served  within  the  time  prescribed,  the 
adverse  party  falls,  within  tbe  specified  time, 
to  file  or  notice  a  motion  to  have  the  costs 
taxed,  he  is  conclusively  deemed  to  have 
waived  any  and  all  objections  thereto.  Chap- 
In  V.  Broder,  16  Cal.  403;  Hotcbklss  v. 
Smith,  108  Cal.  286,  41  Pac.  304 ;  Gallndo  ▼. 
Roach,  130  Cal.  389,  390,  62  Pac.  597. 

The  rule  applied  In  the  case  of  Carpy  v. 
Dowdell,  129  Cal.  244,  61  Pac.  1126  (dted  by 
the  appellant),  while  proper  enough  In  that 
case,  cannot  be  applied  here  without  render- 
ing nugatory  what  we  conceive  to  be  the 
vital  purpose  of  section  1033  of  thb  Code  of 
Civil  Procedure.  There  the  defendants, 
against  whom  Judgment  was  bad,  In  due  time 
served  notice  on  tbe  plaintift  that  they  were 
dissatisfied  wltta  the  cost  bill  filed  by  the 
plaintiff,  and  that  they  would  make  a  motion 
to  strike  out  certain  items  specified  therein. 
When  the  hearing  of  the  matter  came  on,  tbe 
plalntlfll  objected  to  the  consideration  of  the 
application  on  the  ground  that  no  written 
motion  to  strike  out  said  items  bad  been  filed, 
and  tbe  court,  conceiving  that  a  written  mo- 
tion and  none  other  was  contemplated  by 
section  1033  of  tbe  Code  of  Civil  Procedure, 
sustained  the  objection.  Reversing  the  order, 
the  Supreme  Court  held  j:hat,  proper  written 
notice  of  tbe  motion  having  been  given  within 
the  time  fixed  by  said  section,  an  oral  motion 
amounted  to  a  substantial  compliance  with 
the  requirement  thereof  in  that  particular. 
There  is,  as  is  readily  perceivable,  a  marked 


dUference  between  the  proposition  thus  es- 
tablished and  tbe  one  here.  In  that  case  the 
parties  had  acted  within  the  time  limited  by 
the  statute,  and  knew  precisely  what  was 
proposed  to  be  done  In  tbe  proceeding.  Tbe 
manner  in  which  the  proceeding,  then  regu- 
larly before  tbe  court  or  Judge,  was  to  be  pre- 
sented. Involved  nothing  more  than  a  mere 
matter  of  form.  In  other  words,  there  was 
no  deviation  from  tbe  requirements  constitut- 
ing the  substance  of  the  law  or  the  essential- 
ly vital  imrts  thereof.  But  even  in  that 
same  case  the  court  said  that: 

"Tbe  BubBtance  of  the  law  as  it  stands  ii 
that  tbe  party  who  is  dissatisfied  with  tbe  bill 
of  costs  as  filed  must  vrithin  a  certain  time, 
make  bis  objection  luown  and  tbe  grounds  on 
which  he  will  move  the  court  to  correct  or  strike 
out  the  cost  bill.  When  this  is  done  by  the 
proper  notice  in  writing,  served  and  filed,  spec- 
ifying the  time  when  tbe  application  to  the 
court  or  judge  will  be  made,  the  object  of  tbe 
law  would  seem  to  have  been  complied  with." 

Thus  It  will  be  perceived,  the  court  holds, 
at  least  Inferentially,  that  the  requirement 
as  to  the  time  within  which  tiie  parties  must 
act  in  order  to  preserve  and  secure  their 
rights  with  respect  to  costs.  Involves  a  mat- 
ter of  substance  and  not  of  mere  form,  and 
that  it  must  be  followed  as  it  is  laid  down  in 
the  Code. 

Our  conclusion  is  that,  under  the  facts  as 
disclosed,  no  other  course  was  open  to  the 
court  below  but  to  make  the  order  appealed 
from. 

Some  other  points  in  support  of  tbe  order 
are  made  and  discussed,  but.  In  view  of  tbe 
position  taken  and  tbe  conclusion  arrived  at 
herein,  they  do  not  call  for  consideration. 

The  order  is  affirmed 


We   concur: 
NETT,  J. 


CHIPMAN,    P.    3.1     BUR- 


(26  CaL  A.  an) 

PAOIFIO  CARBONATOR  CO.  ▼.  HATDES 

&  SON.    (Civ.  1622.) 

(District  Court  of  Appeal,  Second  District,  Cali- 

fomia.    Feb.  19,  1916.) 

1.  Sales    «=s»479— CoNDinoifA]:.    Saixs— Da- 
FAULT  Option. 

Where  property  is  sold  and  possession  given 
under  a  contract  providing  that  In  case  of  de- 
fault in  i)ayment  of  an  installment,  the  seller 
may  repossess  himsel£.of  the  property  and  for- 
feit all  payments,  and  that  the  whole  amount  of 
the  purchase  price  shall  become  at  the  seller's 
option  immediately  due  and  payable,  tbe  seller 
may  either  retake  tbe  property  and  forfeit  the 
installments  paid,  or  sue  for  the  entire  purchase 
price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  it  1418-1432,  1434-1438;  Dec  Dig.  «=» 
479.] 

2.  Saues  «=>479— CONDinoNAi.  Saixs— Riobt 
or  Selleb. 

The  agent  of  a  seller  of  property  under  a 
conditional  contract  of  sale  upon  default  de- 
manded payment  of  the  installment  and  gave  tbe 
buyers  three  days  to  make  that  payment.  After 
that  time  he  again  demanded  payment,  and  the 
buyers  confessed  their  inability.  Held,  that 
though  the  agent  on  bis  second  call  stated  that 
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he  had  come  for  the  money  or  the  property,  it 
was  not  an  election  by  the  bnyer  to  retake  the 
property  and  not  to  sue  for  the  price. 

[Ed.  Note. — For  other  cases,  gee  Sales,  Cent 
Dig.  |{  141&-1432.  1434-1438;  Dec.  Dig.  «S=» 
479.] 

Appeal  from  Superior  Court,  San  Diego 
County ;  W.  A.  Sloane,  Judge. 

Action  by  the  Padflc  Carbonator  Company 
against  Haydes  &  Son,  a  copartnership. 
From  a  judgment  and  an  order  denying  a 
new  trial,  plaintiff  appeals.  Judgment  and 
order  reversed. 

Irwin,  White  &  Rosecrans,  of  Los  Angeles, 
for  appellant  Bowman  &  Rodabaugh,  of 
San  Diego,  for  respondent 

JAMES,  J.  Plaintiff  sued-  on  two  counts, 
one  being  for  merchandise  sold  to  defendants, 
and  the  other  for  a  balance  of  $640,  with 
interest,  alleged  to  be  due  on  a  promissory 
note  executed  by  defendants  in  favor  of  plain- 
tiff. The  trial  court  awarded  Judgment  to 
plaintiff  for  $22.50  on  account  of  the  mer- 
chandise sold,  but  denied  judgment  for  any 
amount  on  tJie  promissory  note.  The  ap- 
peal is  taken  by  the  plaintiff  from  the  judg- 
ment so  rendered  against  it,  and  from  an 
order  denying  a  motion  for  a  new  trial. 

The  promissory  note  was  given  as  evidence 
of  an  indebtedness  created  by  a  written  con- 
tract under  which  a  certain  lot  of  machinery 
was  sold  to  defendants.  The  promissory  note 
was  made  payable  in  monthly  installments  of 
$40,  which  represented  the  terms  under  which 
the  machinery  was  to  be  purchased.  That 
the  transaction  amounted  to  a  conditional 
sale,  with  title  reserved  in  the  vendor  until 
all  payments  had  been  made,  is  admitted  by 
both  parties.  It  is  also  admitted  that  only 
the  sum  of  $160  was  paid  by  the  defendants 
on  account  of  the  contract  for  the  purchase  of 
the  madiinery.  The  trial  court  made  the  fol- 
lowing finding  of  fact  under  which  the  judg- 
ment was  directed  to  be  entered  in  favor  of 
defendants: 

"That  defendant  was  unable  to  make  the  pay- 
ments thatk  became  due  thereafter  and  during 
tbemonth'^f  April,  1913,  plaintiff  informed  de- 
fendant that  owing  to  its  being  unable  to  make 
the  payments  when  due,  under  the  provisions  of 
the  said  written  agreement  hereinbefore  set 
forth,  plaintiff  would  take  the  property  described 
and  remove  it  from  the  possession  of  defendant, 
and  that  all  of  the  payments  made  thereon  would 
be  forfeited  to  plaintiff,  to  all  of  which  defend- 
ant agreed,  end  plaintiff  elected  to  cancel  said 
contract,  and  take  back  said  property,  and,  be- 
lieving and  relying  on  plaintiff's  said  statement 
and  election,  defendant  immediately  procured 
other  machinery  and  apparatus,  and  without 
delay  notified  plaintiff  to  remove  the  said  ma- 
chinery and  apparatus  from  the  premises  of  de- 
fendant" 

It  is  claimed,  among  other  contentions,  that 
tbe  evidence  does  not  support  the  findings. 
In  examining  this  point,  we  are  referred  to  a 
statement  of  the  evidence  which  was  agreed 
to  by  tbe  plaintiff  and  the  defendants.  In 
tliat  statement  the  testimony  of  one  of  the 


defendants  is  given.  This  party  testified  that 
he  and  his  codefendant  were  unable  to  make 
payments  which  became  due  after  February, 
1913,  under  this  contract;  that  during -the 
month  of  April,  1913,  the  agent  of  the  plain- 
tiff informed  tbe  defendants  that: 

"Owing  to  defendants'  failure  to  make  the  pay- 
ments when  due  under  the  provisions  of  the 
written  agreement  between  defendants  and 
plaintiff,  he  was  instructed  by  plaintiff  to  take 
the  property  described  in  the  said  agreement 
and  Temove  it  from  the  possession  of  defendants, 
and  that  all  payments  which  had  been  made 
thereon  would  he  forfeited  to  plaintiff ;  that  Mr. 
E!dmunds  informed  defendants  that  be  would 
give  them  until  a  certain  time,  about  three  days 
thereafter,  in  which  to  make  the  payments  then 
due,  or  that  he  would  take  out  the  machinery, 
and  at  the  end  of  said  three  days  Mr.  EMmunds 
came  to  defendants'  place  of  business  and  in- 
formed defendants  that  he  had  come  for  the 
money  or  to  take  the  machinery ;  defendants  in- 
formed Mr.  Edmunds  that  they  did  not  have 
the  money,  and  that  he  would  have  to  take  the 
machinery,  that  it  was  the  best  they  could  do, 
to  which  Mr.  Edmunds  replied,  'All  right,'  and 
immediately  left  defendants'  place  of  business, 
but  before  leaving  be  adjusted  a  valve  on  one  of 
the  machines,  but  did  not  remove  machinery 
from  defendants'  premises;  that  believing  and 
relying  upon  tlie  statements  of  Mr.  Edmunds 
that  plaintiff  was  going  to  take  out  the  ma- 
chinery because  the  overdue  installments  were 
not  paid,  and  not  being  able  to  make  tbe  said 
payments,  defendants  believed  that  tbey  would 
be  left  without  the  necessary  machinery  to  carry 
on  the  business,  and  in  order  to  protect  them- 
selves immediately,  on  the  same  day  of  their  last 
conversation  with  Mr.  Edmunds,  purchased  oth- 
er machinery  to  take  the  place  of  that  which 
they  expected  plaintiff  to  remove,  and  immedi-< 
ately,  upon  the  receipt  of  the  new  machinery, 
the  machinery  of  plaintiff  was  taken  down  and 
piled  in  one  end  of  the  building,  and  notice  sent 
to  plaintiff  that  it  was  stored  there,  subject  to 
plaintiff's  orders,  but  that  said  machinery  had 
not  been  removed  by  plaintiff;  that  at  the  time 
of  the  trial  of  this  action,  a  bottling  attachment 
belonging  to  the  plaintiff's  machinery  was  at- 
tached to  the  new  machinery  purchased  by  de- 
fendants; that  defendants  bad  used  said  attach- 
ment after  notifying  the  plaintiff  to  remove  the 
said  machinery  from  the  defendants'  place  of 
business  and  until  the  new  bottling  attachment 
had  arrived,  but  that  it  had  not  been  used  after 
defendants'  new  bottling  attachment  had  arriv- 
ed, but  was  kept  mounted  on  said  new  machin- 
ery besides  defendants'  new  bottling  attachment, 
to  prevent  it  from  being  broken  by  piling  it  with 
the  remainder  of  plaintiff's  machinery." 

The  foregoing  statement  constitutes  all  of 
the  material  evldeuce  shown  in  the  tran- 
script from  which  the  court  made  the  deduc- 
tions set  forth  in  the  findings. 

[1,  i]  A  vendor  of  property  which  has  been 
delivered  to  his  vendee  under  a  conditional 
sale  contract  has  the  option,  in  case  of  de- 
fault, either  to  recover  payments  provided  to 
be  made  under  the  contract,  or  to  retake  the 
property  and  put  at  an  end  all  further  ob- 
ligation on  tbe  part  of  either  party.  The 
contract  in  this  case  expressly  provided  that, 
in  the  event  of  default  as  to  any  payment 
agreed  to  be  made  by  the  vendees,  reposses- 
sion of  the  machinery  sold  might  be  acquired 
by  the  vendor,  and  in  that  event  all  payments 
theretofore  made  should  be  deemed  and  con- 
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Bidered  as  having  been  paid  for  the  use  of 
the  machinery.  In  fact,  the  agreement  ac- 
corded in  its  general  terms  with  the  usual 
and  ordinary  contract  for  conditional  sale. 
The  contract  being  considered  here  also  pro- 
vided that,  in  event  defanlt  was  made  as  to 
any  payment,  the  whole  amount  of  the  pur- 
chase price  mentioned  In  the  contract  should 
become  immediately  due  and  payable.  It 
was  in  enforcement  of  its  right  under  this 
term  of  the  contract  that  plaintiff  brought 
this  action  to  recover  the  entire  balance  due 
on  the  promissory  note.  That  the  vendor  un- 
der a  conditional  sale  agreement  may  either 
retake  the  property  or  pursue  his  remedy  to 
recover  the  purchase  price  is  formulated  as 
a  general  rule  by  the  text-books  and  deci- 
sions. Mechem  on  Sales,  vol.  1,  f  615 ;  Wil- 
llston  on  Sales,  {  579.  There  is  no  dispute 
made  by  counsel  for  rspondents  as  to  the  gen- 
eral rules  and  principles  applicable  to  con- 
tracts of  the  class  mentioned.  It  is  contend- 
ed, however,  in  support  of  the  judgment  as 
rendered,  that  the  vendor  definitely  elected 
to  retake  the  property  agreed'  to  be  sold  and 
that  he,  having  manifested  his  election,  was 
estopped  from  bringing  this  action  to  re- 
cover the  balance  of  the  purchase  price.  We 
have  examined  very  carefully  the  cases  dted 
in  the  argument  advanced  in  support  of  this 
proposition,  as  found  in  the  brief  of  respond- 
ents, but  have  not  been  able  to  reach  the 
same  condiusion  as  indicated  by  the  Judgment 
.of  the  court.  We  do  not  believe  that  tbe 
vendor  was  bound  by  its  statement  as  to  an 
intent  to  retake  the  property  until  some  af- 
firmative step  was  shown  to  have  been  made 
In  that  direction.  All  that  was  shown  in  this 
case  was  the  fact  that  appellant  was  endeav- 
oring to  secure  payment  of  the  amount  of  the 
installments  due  to  it  under  the  contract, 
and  had  threatened  to  take  the  machinery  in 
the  event  respondents  failed  to  fulfill  their 
obligations.  Further,  that  the  agent  of  appel- 
lant, after  having  notified  resixmdents  that 
it  would  take  the  property  unless  payment 
was  made,  called  again  to  Insist  upon  pay- 
ment and  was  then  told  that  respondents  had 
no  money,  and  that  he  could  take  the  prop- 
erty. His  reply  was,  "All  right"  but  he  nei- 
ther then  demanded  that  possession  be  turned 
over  to  him,  nor  did  the  appellant  make  any 
subsequent  demand  for  its  possession.  Tbe 
agent  of  appellant  adjusted  a  valve  on  the 
machinery  and  left  it  in  the  possession  of 
respondents  and  in  a  condition  to  be  used  by 
them.  At  no  time  prior  to  the  day  of  the 
trial  does  it  appear  that  he  returned;  nor 
does  it  appear  that  appellant  made  any  re- 
quest for  possession  of  the  property  or  at- 
tempted in  any  way  to  take  it.  Respondents 
say  that  they  took  it  for  granted  that  tbe 
property  would  be  taken  away,  and  proceed- 
ed to  purchase  new  machinery  which  they  in- 
stalled. They  continued  to  use,  however,  a 
part  of  the  machinery  received  from  the  ap- 


pellant, and  the  property  never  was  received 
by  appellant  from  them.  As  to  whether  any- 
thing was  paid  for  the  new  machinery,  or 
how  resi>ondents  were  damaged  because  of 
their  belief  that  appellant  would  retake  the 
property  in  dispute,  does  not  appear  In  any 
way  by  the  testimony  shown  in  the  tran- 
script But,  even  though  it  had  appeared 
that  respondents  liad  assumed  some  obliga- 
tion by  reason  of  their  reliance  upon  the  dec- 
laration of  appellant's  agent,  we  are  of  the 
opinion  that  they  were  not  Justified  in  so  do- 
ing until  appeU«uit  had  exercised  its  option 
to  retake  the  property  by  giving  notice  or 
performing  some  act  snch  as  would  amount, 
at  least,  to  a  demand  for  its  possession,  or 
show  an  actual  attempt  to  get  it 

Holding  these  views,  we  think  that  tlie 
Judgment  as  entered  is  not  Justified. 

The  Judgment  and  order  appealed  from  are 
reversed. 

We  concur:    CONREY.  p.  J. ;  SHAW,  J. 

'^^=^  {2S  Cal.  A.  611) 

BURR  V.  MACLAY  RANCHO  WATER  CO. 
(HILLE  et  aL,  Interveners). 
(Civ.  1534.) 
(District  Court  of  Appeal.  Second  District,  Cal- 
ifornia.    Feb.  19.  1915.) 

1.  STiPt7i.ATioN8  «=>18— Costs— Taxatioh. 

A  stipulatioa  made  subsequent  to  a  ded- 
sion  of  the  Supreme  Court  modifying  and  af- 
firmlnc  the  judgment  appealed  from,  which  re- 
cites tnat,  pending  the  agreement,  rights  adjudg- 
ed to  either  party  by  the  Judgment  shall  be  held 
in  abeyance,  does  not  prevent  the  successful 
party  from  perfecting  his  judgment  and  insert- 
ing therein  tbe  costs  allowed  on  appeaJ. 

[Ed.  Note.— For  other  cases,  see  Stipnlatioiia, 
Cent  Dig.  {{  41-54 ;    Dec  Dig.  <&=>18.] 

2.  Appeal  and  Ebbob  4=»S^tl— PBESUMpnons 
— Ofticiai.  Ounxs  —  Ci.ebk  or  Sdpbskx 

CODBT. 

The  court,  on  appeal  from  an  order  deny- 
ing plaintilTB  motion  to  tax  costs  claimed  by  de- 
fendant and  interveners,  will  presume  that  the 
clerk  of  the  Supreme  Coort  modifying  and  af- 
firming the  judgment  inserted  the  direction  as 
to  costs  in  compliance  with  Supreme  Court  rule 
23  (119  Pac  ziii),  providing  that  where  tbe 
order  of  reversal  or  modification  of  a  judgment 
contains  no  direction  as  to  coats,  tte  clerk  will 
enter  on  tbe  record  a  judgment  thR  appellant 
recover  costs. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8782,  3787 ;  Dec  Dig.  «=> 
986.] 

Appeal  from  Superior  Court,  Los  Angpiw 
County;  N.  P.  Conrey,  Judge. 

Action  by  John  Burr  against  the  Maday 
Rancho  Water  Company,  in  which  R.  H. 
Hllle  and  another  intervened.  From  an  order 
denying  the  motion  of  plaintiff  to  tax  costs, 
claimed  by  defendant  and  interveners,  be  ap- 
peals.   Affirmed. 

Stephens  &  Stephens,  of  Los  Angeles,  for 
appellant.  Williams,  Goudge  &  Chandler,  of 
Los  Angeles,  for  respondents. 

JAMES,  J.  Plaintiff  herein  appealed  from 
an  order  made  in  the  superior  court  denying 
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his  motion  to  tax  the  costs  claimed  by  re- 
spondents as  having  been  Incurred  by  them 
as  expense  on  an  appeal  taken  to  the  Sn- 
prenie  Court  from  a  Judgment  theretofore 
made  in  the  action.  That  Judgment  on  the 
appeal  taken  by  respondents  was  by  the  Su- 
preme Court  modified.  Burr  v.  Maclay 
Rancho  Water  Co.,  160  Cal.  268,  116  Pac.  715. 
Subsequently  a  bill  of  costs  was  regrularly 
filed  in  the  superior  court  on  behalf  Jointly 
of  defendant  and  the  interveners,  who  were 
the  appellants  in  the  appeal  mentioned. 
Plaintiff  made  his  objections  thereto  in  due 
time  in  writing,  and  moved  the  court  to  dis- 
allow all  of  the  items  of  the  cost  bill  on  two 
grounds:  First,  that  because  of  a  stipulation 
entered  into  between  the  parties  the  entry  of 
any  costs  would  be  premature;  and,  second, 
that  interveners  were  not  entitled  to  costs, 
and  it  could  not  be  ascertained  from  the  Joint 
statement  as  to  what  costs  were  properly 
chargeable  as  the  expense  incurred  by  de- 
fendant and  what  by  the  interveners. 

[1]  It  seems  that  after  decision  by  the  Su- 
preme Court,  reported  in  the  volume  and  at 
the  page  above  stated,  the  parties  entered 
into  a  stipulation  which,  in  part  provided  as 
follows: 

"During  the  currency  of  this  agreement,  all 
rights  finally  adjudged  to  either  oarty  by  the 
judgment  in  the  action  of  John  Barr  against  the 
second  party  herein,  and  others,  in  the  superior 
court  of  Iaw  Angeles  coonty,  CaL,  as  modified 
and  affirmed  by  the  Supreme  Court  by  its  judg- 
ment, shall  be  held  in  abeyance." 

Aa  the  terms  of  that  agreement  present 
themselves  to  us,  they  seem  to  indicate  the 
understanding  of  the  parties  to  have  been 
only  that  their  rights,  as  affecting  the  mat- 
ter of  taking  water  from  their  several  lands, 
should  be  held  in  abeyance  because  they  had, 
temporarily  at  least,  agreed  upon  conditions 
affecting  the  matter.  But,  giving  the  stipu- 
lation its  greater  effect,  as  claimed  for  it  by 
appellant,  it  still  falls  short  of  showing  any 
term  which  can  properly  be  said  to  liave  lim- 
ited respondents  In  their  right  to  have  the 
judgment  as  made  in  their  favor  perfected 
or  completed  by  the  insertion  therein  of  costs 
allowed  to  them  on  appeal. 

[2]  By  reference  to  the  decision  rendered 
by  the  Supreme  Court  on  the  appeal  of  these 
respondents,  as  hereinabove  cited,  we  find 
that  there  was  a  modification  made  of  the 
jndsrment,  and  it  cannot  be  said  that  such 
modification  was  not  beneficial  to  interven- 
ers, who  were  claiming  under  defendant  in 
the  actloa  Rule  23  (119  Pac.  xiU),  as  adopt- 
ed by  the  Supreme  Court,  provides  tliat: 

"In  all  cases  in  which  the  judgment  or  order 
appealed  from  is  reversed  or  modified,  and  the 
order  of  reversal  or  modification  oontains  no 
directions  qs  to  the  costs  of  appeal,  the  clerk 
will  enter  upon  the  record,  and  insert  in  the  re- 
mittitur, a  Judgment  that  the  appellant  recover 
the  costs  of  appeal." 

The  bill  of  exceptions  does  not  show  what 
was  iirovided  by  the  remittitur  issued  by  the 
clerk  of  the  Supreme  Court,  although  coun- 


sel for  the  parties  in  their  briefs  state  It  as 
a  fact  that  the  remittitur  did  direct  that  the 
costs  of  the  appellants  be  recovered.  It  will 
be  presumed  that  the  clerk  followed  the  prac- 
tice required  of  him,  and  did  insert  the  direc- 
tion that  the  costs  be  recovered.  The  matter 
of  determining  what  costs  shall  be  allowed 
on  appeal  is  largely  one  which  is  regulated 
by  the  appellate  court  in  the  absence  of 
statute.  We  are  of  the  opinion  that  costs 
were  properly  allowed  in  this  case,  and  that 
the  superior  court  did  not  err  In  refusing  to 
tax  the  same  upon  the  motion  of  the  plain- 
tiff. 
The  order  ia  a£9rmed. 

I  concur:    SHAW,  J. 

I  concur  In  the  judgment:    CONRBY,  P.  J. 

''^''^^''^^  (26  Cal.  A.  eot) 

HARTFIELD  ▼.  AliDERBTE!.     (Ot.  1652.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  19,  1915.) 

1.  Appeai,  and  Ebbob  «=>801  —  Monon  xo 
Dismiss — Conclubivenkss  of  Obdbb. 

An  order  denying  a  motion  to  dismiss  an 
appeal  after  it  became  final  was  the  law  of  the 
case  on  the  points  involved  in  the  motion. 

[Ed.  Note. — E'or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  8161-^164;  Dec  Dig. 
«=>801.] 

2.  Appeai.  and  Ebbob  «=>801  —  Motion  to 
Dismiss— Delat  in  Giving  Notice  of  In- 
tent to  Appeal. 

A  motion  to  dismiss  an  appeal  on  the 
ground  that  notice  of  appeal  and  request  for  a 
transcript  were  not  filed  within  10  days  after 
notice  to  defendant  of  the  entry  of  the  judg- 
ment, was  properly  denied,  where  there  was 
nothing  in  the  record  showing  that  defendant 
ever  had  notice  of  the  entry  of  judgment,  or 
ever  waived  notice  thereof  by  any  act  done  by 
liim  prior  to  filing  his  notice  of  appeal;  the 
only  document  relied  upon  as  showing  actual 
notice  being  a  paper  not  a  part  of  the  record 
and  not  constituting  a  waiver  of  notice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3161-3164 ;  Dec.  Dig.  «=» 
801.1 

3.  Appeal  and  Ebbob  «s>348— Notice  of  In- 
tent to  Appeai^-Time  fob  Filing. 

Under  Ck>de  Civ.  Proc.  |  953a,  providing 
that  any  person  desiring  to  appeal  may,  in  lieu 
of  preparing  and  settling  a  bill  of  exceptions, 
file  with  the  clerk  a  notice  stating  that  he  in- 
tends to  appeal,  or  has  appealed,  and  requesting 
that  a  transcript  of  the  testimony,  etc,  be  made 
up  and  prepared,  and  that  such  notice  must  be 
filed  within  10  days  after  notice  of  entry  of  the 
judgment,  any  actual  notice  of  the  entry  of 
judgment,  established  by  satisfactory  evidence 
of  record,  will  start  running  the  time  for  filing 
the  notice  of  intent  to  appeal  and  the  request 
for  a  transcript,  and  a  notice  in  writing  of 
the  entry  of  the  judgment  is  not  required. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1000-1904 ;  Dec.  Dig.  €=> 
348.] 

4.  Appeai.  and  Ebbob  «=>1011  —  Review  — 
Questions  of  Fact. 

In  an  action  on  an  account  stated,  where  it 
appeared  that  a  statement  purporting  to  show 
the  account  was  presented  to  defendant  shortly 
before  the  commencement  of  the  action,  and  that 
an  acknowledgment  of  its  correctness  annexed 
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thereto  was  aimed  in  defendant's  name  and  in 
nia  preaence  by  hia  daughter,  bat  the  evidence 
waa  conflicting  aa  to  whether  defendant  assent- 
ed to  the  account  and  requeated  hia  daughter 
to  sign  the  aclmowledgment  for  him,  the  facta 
muat  be  aaaumed  to  be  in  accordance  with  the 
trial  court's  finding  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errors  Cent  Dig.  H  3083-3989;  Dec.  Dig.  <&=» 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  Chaa.  Wellborn,  Judge. 

Action  by  A.  J.  Hartfield  against  Frank  AI- 
derete.  Judgment  for  plalntlfC,  and  defend- 
ant appeals.    Affirmed. 

J.  Marlon  Wright,  of  Los  Angeles,  for 
appellant  It.  E.  Hardy,  of  Los  Angeles  (S. 
G.  ijcbaefer,  of  Los  Angeles,  of  counsel),  for 
respondent 

CONRET,  P.  J.  A  motion  to  dismiss  ttae 
appeal  in  this  case  was  denied  by  order  of 
this  court  entered  November  11,  1914.  145 
Pac.  146.  Respondent  now  further  insists 
that  the  appeal  should  have  been  dismissed, 
and  that  this  court  has  no  jurisdiction  other 
than  to  enter  a  dismissal. 

[1, 2]  The  order  of  November  11,  1914,  be- 
ing now  final,  is  the  law  of  the  case  on  the 
points  involved  in  the  motion.  The  motion  to 
dismiss  was  based  upon  the  ground  that  no- 
tice of  appeal  and  request  for  a  transcript 
was  not  filed  within  10  days  after  notice  to 
the  defendant  of  the  entry  of  the  Judgment 
We  think  that  the  order  denying  said  motion 
to  dismiss  was  correctly  made,  since  there 
was  nothing  in  the  record  showing  that  the 
defendant  ever  had  notice  of  entry  of  judg- 
ment, or  ever  waived  notice  of  entry  of  judg- 
ment by  any  act  done  by  him  prior  to  flUng 
his  notice  of  appeaL  The  document  upop 
which  respondent  relied  as  showing  actual  no- 
tice was  a  paper  not  capable  of  being  consid- 
ered as  part  of  the  record,  and  the  filing  of 
that  paper  did  not  constitute  a  waiver  of  the 
notice  of  entry  of  judgment  referred  to  In  sec- 
tion 953a,  Code  of  Civil  Procedure. 

[3]  While  the  order  denying  the  motion  to 
dismiss  was  therefore  a  correct  order  in  tills 
case,  the  opinion  of  this  court  contained  one 
statement  which  it  seems  should  be  modified. 
Referring  to  section  9o3a,  we  said: 

"The  notice  of  entry  of  the  judgment  contem- 
plated br  this  section,  while  not  so  stated,  muat 
nevertheless,  under  section  1010  of  the  Code  of 
Civil  Procedure,  be  a  written  notice." 

In  Estate  of  Keating,  158  Cal.  100,  at  page 
114,  110  Paa  109,  at  page  111,  the  Supreme 
Court  said  concerning  the  same  section  953a: 

"The  proposition  that  a  written  notice  of  the 
entry  of  the  order  is  necessary  to  start  running 
the  time  for  filing  the  notice  to  the  clerk  by  the 
appellant  is  not  sustained,  aa  we  understand  the 
anthoritiea." 

The  court  then  proceeds  to  a  comparison 
between  sections  953a  and  941b,  and  holds 
that,  although  the  notice  (of  entry  of  judg- 
ment) under  .section  941b  is  intended  to  be 


necessarily  a  notice  In  writing,  tbe  words 
used  in  section  953a  with  reference  to  notice 
of  entry  of  judgment  are  such,  aa  to  that  sec- 
tion, that — 

"actual  notice  0$tabU*hed  hu  tatitfaotom  evu 
ience  of  record  will  start  the  statute  in  motion 
withont  the  aervice  of  a  formal  written  notice." 

[4]  The  plaintltTs  action  Is  brought  to  re- 
cover a  sum  due  on  an  account  stated.  Plain- 
tiff had  judgment  for  the  amount  of  his  de- 
maud  and  the  defendant  appeals  therefrom. 
It  is  claimed  by  appellant  that  the  evidence  is 
Insufficient  to  support  the  finding  that  there 
was  an  account  stated  between  plaintiff  and 
defendant  Tbe  plaintiff  had  made  sales  of 
merchandise  from  time  to  time  to  tbe  defend- 
ant, and  on  that  account  defendant  was  in- 
debted to  the  plaintiff,  hot  they  were  not 
agreed  as  to  the  amount  due.  Whether,  aa 
claimed  by  appellant,  the  items,  or  any  of 
them,  were  barred  by  the  statute  of  limita- 
tions. Is  not  material  to  tbe  case  presented. 
A  short  time  before  the  commencement  of 
this  action  a  statement  purporting  to  show 
the  account  and  the  balance  due  was  present- 
ed by  the  representative  of  plaintiff  to  the 
defendant.  After  some  discussion,  a  correc- 
tion was  made  and  a  new  balance  shown  at 
the  foot  of  the  statement  At  the  bottom  of 
the  sheet  the  plalntUTs  agent  wrote  as  fol- 
lows: 

"Nov.  10,  1918. 

TTbls  last  above  mentioned  amount  ($496.00) 
is  hereby  agreed  to  be  correct  which  said 
amount  I  will  pay." 

This  was  signed:  "Franlt  Alderete,  by  An- 
nle  Alderete."  PlalnttCTs  agent  testified  at 
the  trial  that  Frank  Alderete  assented  to  this 
statement  and  asked  his  daughter,  Annie  Al- 
derete, to  sign  It  for  him,  which  she  did  in 
the  presence  of  plalntilTs  agent  and  the  de- 
fendant Frank  Alderete  and  Annie  Alderete 
both  admitted  that  she  made  the  signature  at 
that  time,  and  that  her  father  was  present 
In  the  same  room  at  that  time.  They  denied 
that  the  defendant  assented  to  the  amount  as 
correct  or  that  he  requested  his  daughter  to 
make  the  signature.  As  there  waa  testimony 
directly  to  the  contrary.  In  accordance  with 
which  the  trial  court  made  its  finding,  we 
must  assume  tbe  facta  in  accordance  with 
such  finding. 

The  judgment  Is  affirmed. 

We  concur:   JAMES,  J.;  SHAW,X 


WALKER  T.  ROCKWOOD. 


(»  Cal.  A.  GH) 

(Ov.  ieo4j 


(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    Feb.   28,   1915.) 

1.  Bnxs  ANn  Notes  ^=»474  —  Acrioira  — 
Plkadinos— Issues. 

An  answer  in  an  action  on  Interest  notes 
which  alleges  tbe  execution  of  a  no-interest  note, 
and  that  one  of  the  Interest  notes  was  executed 
to  take  the  place  of  the  no-interest  note,  but 
which  doea  not  ask  for  any  affirmativ*  relief  aa 
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to  the  no-interest  note,  doe*  not  Jostifr  a  de- 
cree cancelinf  tbe  no-interest  note. 

(Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  (|  1508-1513;  Dec.  Dig.  <S=> 
474.] 

2.  Gifts  «=>32— Coupletion  of  Oi^  Afiu 

Dkatu  of  Do.nob. 

A  gift  of  a  note  ezeccrted  by  the  donor  to 
the  donee  is  not  complete  unless  tbe  donor 
definitely  pays  the  note,  and  tiie  donee  may  not 
after  the  death  of  the  donor  complete  the  gift 
by  applying  to  the  note  a  payment  made  by  tbe 
donor. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  {{  63,  64;   Dec.  Dig.  «=s>32.] 

8.  Pathert  ^=»41— Appuoatior— Pbxsuiip- 

noNS. 

Tbe  payee  of  interest  notes  for  $3,000  and 
fl,500  sought  a  recovery  of  $2,015  due  on  tl^e 
$3,000  note  and  $1,500  on  the  other  note,  and 
admitted  a  payment  by  the  maker  of  $3,985, 
and  showed  that  the  maker  had  delivered  to  the 
payee  a  $3,000  no-interest  note  as  a  gift. 
There  was  no  specific  declaration  as  to  the 
application  of  the  payment  admitted.  Held 
that,  in  the  absence  of  any  definite  direction 
from  the  mdker,  the  court  would  presume  that 
be  intended  the  payment  to  be  applied  as  a 
credit  on  tbe  interest  notes,  instead  of  on  tbe 
no-interest  note  delivered  as  a  gift. 

[E2d.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  {|  11&-120;   Dec.  Dig.  i8=»41.] 

Appeal  from  Superior  Conrt,  Lob  Angeles 
Ck>nnty ;  Gavin  W.  Craig,  Judge. 

Action  by  Charley  Walker  against  C.  R. 
Rockwood,  administrator  of  Peter  P.  Waliker, 
deceased.  From  a  Judgment  granting  partial 
relief,  plaintiff  appeals.  Modified  and  af- 
firined. 

F.  B.  Dunlap,  of  Stockton,  H.  F.  Bridges,  of 
Sierra  Madre,  and  M.  Wl  Conkllng,  of  El 
Centro,  for  'appellant.  Collier  &  Clark,  of 
Los  Angeles,  for  respondent 


CONRET,  P.  J.  In  this  action  plaintiff 
seeks  to  recover  tbe  sum  of  $2,016,  witb  in- 
terest, being  a  balance  claimed  to  be  due  and 
unpaid  on  a  $3,000  note ;  and  also  the  sum  of 
$1,500,  and  interest,  claimed  to  be  due  and 
unpaid  on  a  $1,500  note.  It  is  alleged  that 
these  notes  were  made  and  delivered  to  plain- 
tiff by  Peter  P.  Walker,  who  died  on  May 
6,  1012,  and  the  defendant  became  adminis- 
trator of  his  estate.  It  is  admitted  that  tbe 
claims  were  duly  presented,  and  were  re- 
jected by  tbe  administrator  prior  to  the  filing 
of  complaint  herein.  Judgment  having  been 
entered  for  an  amount  less  than  that  demand- 
ed by  plaintiff,  he  appeals  from  tbe  Judgment 
and  from  an  order  denying  bis  motion  for  a 
new  trial. 

The  first  of  these  notes  was  not  dated,  but 
was  made  on  August  12,  1908.  Tbe  second 
note  bears  date  August  12, 1909.  On  tbe  25tb 
day  of  October,  1910,  Peter  P.  Walker  paid 
to  plaintiff  the  sum  of  $3,985.  The  court 
found  that  no  other  sum  was  ever  paid,  and 
that  at  tbe  time  of  this  payment  the  accrued 
Interest  on  the  notes  respectively  amounted 
to  $628.66  and  $144.23;  that,  after  applying 
tbe  payment  of  $3,985  first  to  tbe  satisfac- 


tion of  tbe  larger  note  and  the  remainder  on 
account  of  the  smaller  note,  there  remained 
due  $1,187.89;  that  prior  to  the  commence- 
ment of  this  action  the  defendant  offered  to 
pay  said  sum  of  $1,187.89,  with  interest,  from 
October  25,  1910,  and  that  the  plaintiff  re- 
fused said  offer;  and  that  (presumably  on 
account  of  the  offer  thus  made)  the  plaintiff 
was  not  entitled  to  have  Interest  after  the 
8th  day  of  August,  1912,  which  is  the  date  of 
filing  of  complaint  herein,  and  is  less  than  a 
week  after  the  claims  had  been  whoUy  re- 
jected by  the  administrator. 

Respondent's  counsel  admit  that  the  record 
does  not  dlsclbse  any  evidence  in  support  of 
said  finding  as  to  an  offer  to  pay  the  amount 
now  conceded  to  have  been  due,  and  admit 
that  tbe  Judgment  should  be  modified  by  in- 
cluding the  accrued  Interest  for  the  entire 
period  from  October  25,  1910,  down  to  the 
day  of  entry  of  Judgment 

[1]  In  the  answer  filed  by  defendant  it  waa 
aUeged  that  on  the  12tfa  day  of  August  1908, 
Peter  P.  Walker  executed  to  plaintiff  another 
note  for  $3,000  in  like  terms  as  the  $3,000 
note  set  forth  in  the  complaint  except  that 
this  other  note  so  referred  to  in  tbe  answer 
was  to  be  without  interest  until  paid.  De- 
fendant alleged  that  the  $3,000  note  sued  on 
was  executed  several  months  after,  and  for 
the  sole  purpose  of  taking  the  place  of  and 
canceling  the  no-interest  note,  and  was  given 
for  the  same  and  no  other  consideration.  No 
affirmative  relief  was  demanded  by  tbe  de- 
fendant No  reason  appears  for  ttie  allega- 
tions in  the  answer  concerning  the  no-interest 
note,  unless  we  may  infer  that  defendant  con- 
sidered It  necessary  to  set  up  the  facts  above 
stated  in  order  to  overcome  an  anticipated 
claim  by  plaintiff  that  $3,000  of  the  money 
received  by  him  on  October  26,  1910,  was  a 
payment  of  the  no-interest  note. 

Concerning  this  last-mentioned  note,  the 
court  found  that  It  was  without  considera- 
tion, and  was  a  gift  and  was  executed  on 
August  12,  1908 ;  from  which  facts  the  court 
made  a  conclusion  of  law  that  said  no-Inter- 
est note  was  "void  and  unenforceable,  and 
should  be  delivered  up  and  canceled."  The 
Judgment  in  addition  to  allowing  recovery 
by  plaintiff  of  the  sums  found  to  be  due  and 
unpaid  as  above  shown,  follows  this  conclu- 
sion of  law  and  orders  that  the  no-Interest 
note  be  delivered  up  to  defendant  and  can- 
celed. Tbe  court  further  concluded  that  the 
plaintiff  was  not  entitled  to  costs,  and  the 
Judgment  provides  that  he  shall  not  recover 
any  costs. 

The  case  presented  by  the  pleadings  does 
not  raise  any  issue  xxpon  the  determination 
of  which  a  decree  could  properly  be  entered 
in  this  action  for  cancellation  of  the  note. 

[2,  S]  But  the  evidence  which  was  received 
concerning  this  note  is  relevant  to  the  case 
In  connection  with  plaintiff's  cleim  that  |3,- 
000  of  the  money  received  by  him  on  Octobw 
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25,  1010,  was  received  In  payment  of  the  no- 
interest  note,  and  that  there  remained  only 
$985  to  be  applied  as  a  credit  on  either  of 
the  two  notes  sued  on  in  this  action.  When 
the  plaintiff  received  said  sum  of  ^,085,  he 
did  not  deliver  np  either  of  the  notes  to  the 
malcer.  He  says  in  his  testimony  that  dece- 
dent told  him  "to  indorse  the  amount  on  the 
two  $3,000  notes";  and  in  another  place  he 
says  that  decedent  told  him  "to  indorse  on 
one  of  the  notes  the  amount  he  had  paid"; 
and  plaintiff  says  that  bis  failure  to  return 
one  of  the  notes  to  Peter  P.  Walker  was  due 
to  neglect. 

We  think  that  the  court  was  justified  by 
the  evidence  In  believing  that  the  $3,000  no- 
Interest  note  was  delivered  by  decedent  to 
plaintiff  without  consideration,  and  was  in 
the  nature  of  a  gift  The  plaintiff  has  not 
shown  that  be  had  acquired  any  Interest  in 
the  business  of  Peter  P.  Walker,  or  that 
plaintiff  parted  with  any  Interest  In  that 
business,  or  with  anything  else  of  value.  In 
consideration  of  said  no-Interest  note.  If  the 
evidence  had  established  that  the  deceased 
paid  $3,000  to  the  plaintiff  clearly  and  defi- 
nitely as  a  payment  of  that  note,  then  there 
would  have  been  a  completed  gift,  and  the 
money  so  paid  could  not  be  credited  on  the 
other  note.  But  upon  the  evidence  In  this 
regard  It  appears  that  neither  party  made  a 
specific  declaration  or  election  on  the  subject. 
In  the  absence  of  a  definite  direction  from 
Peter  P.  Walker,  the  court  was  entitled  to 
presume  that  be  Intended  the  money  to  be 
applied  as  a  credit  upon  the  note  that  was  a 
legal  obligation  against  him,  rather  than 
upon  one  which  was  not  a  legal  and  enforce- 
able obligation;  and,  as  to  the  plaintiff, 
since  he  retained  both  notes,  and  did  noth- 
ing to  definitely  show  satisfaction  of  the  gift 
note  during  the  lifetime  of  the  maker,  he 
cannot  by  his  own  act  complete  the  gift  to 
himself  after  the  death  of  the  intending 
donor.  It  follows  that  the  $3,000,  together 
with  the  additional  $085,  paid  to  the  plaintiff, 
must  be  considered  as  having  been  applied 
upon  the  payment  of  the  other  two  notes, 
and  that  It  should  be  credited  as  so  applied 
In  the  order  of  priority  of  the  notes. 

In  the  following  order,  wherein  we  shall 
strike  from  the  judgment  certain  provisions 
relating  to  the  said  no-Interest  note,  we 
make  such  order,  not  as  an  adjudication  that 
the  note  is  valid,  but  solely  because  the  judg- 
ment on  that  subject  and  for  cancellation  of 
the  note  is  without  foundation  in  the  plead- 
ings In  this  action. 

The  order  denying  plaintiff's  motion  for  a 
new  trial  is  affirmed. 

It  is  further  ordered  that  the  Judgment  be 
modified  as  follows:  By  striking  therefrom 
the  paragraph  numbered  "First,"  and  reading 
as  follow!>: 

"That  said  one-day  promissorv  note  executed 
on  the  12th  day  of  August,  1008,  by  Peter  P. 
Walker,  deceased,  in  plaintiff's  favor  for  $3,000, 


withont  interest,  was  at  the  time  of  Its  execo- 
tion,  and  at  all  times  thereafter,  and  is  now, 
void  and  not  enforceable,  and  that  the  same 
shall  be  immediately  delivered  op  to  defendant 
and  canceled." 

It  Is  further  ordered  and  directed  that  the 
amount  to  be  recovered  by  plaintiff  be  modi- 
fied by  allowing  the  plaintiff.  In  addition  to 
the  sum  of  $1,187.89,  the  Interest  thereon 
at  the  rate  of  8  per  cent  per  annum  from  the 
25th  day  of  October,  1910,  to  the  time  of  the 
entry  of  the  judgment,  to  wit,  the  20th  day 
of  January,  1913. 

It  Is  further  ordered  that  said  judgment  be 
modified  by  striking  therefrom  the  order 
"that  plaintiff  do  not  recover  his  costs  and 
disbursements  herein,  and  that  defendant  do 
have  and  recover  his  costs  and  disbursements 
herein,  amounting  to  the  sum  of  $28.80,"  and 
substituting  therefor  an  order  allowing  costs 
directions  therefor,  is  affirmed. 

The  judgment,  as  modified  by  the  foregoing 
directions  therefor,  la  affirmed. 

We  concur:    JAMES,  J.,  SHAW,  J. 


(26  Cal.  A.  ai) 
PEOPLE  V.  CliAYBERG.     (&.   279.) 

(District  Conrt  of  Appeal,  Third  District,  Cal- 
ifornia. Feb.  20,  1915.  Rehearing  Denied 
by   Supreme   Court  April  19,   1915.) 

1.  Rape  4=>31  — Inforuattor— SuBFi.u8AaK. 

The  allegations,  in  an  information  charging 
statutory  rape,  that  force  and  violence  were 
employed  by  accused  in  perpetrating  the  crime 
are  mere  surplusage  and  do  not  justify  the 
setting  aaide  of  the  Information  on  the  ground 
that  accused  had,  by  complaint,  been  charged 
only  with  the  statutory  oCfensb 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
D^.  f  34;  Dec.  Dig.  «s>31.] 

2.  iNDICnCKNT  AND  INFORM ATIOIT  ®=>45— Rl- 
FILING  OF  INFOKILATION— StATUTOBT  PBOVI- 
BI0N8. 

Pen.  Code,  i  1008,  as  amended  by  St  1911, 
p.  436,  authorizing  amendments  to  informations 
m  specified  particulars,  does  not  apply  to  an 
information  nled  in  lieu  of  one  set  aside  on  mo- 
tion pursuant  to  order  of  the  court,  directing 
the  district  attorney  to  file  an  informatioD,  but 
the  action  of  the  conrt  is  authorized  by  section 

007,  providing  that  the  court  setting  aside  an 
information  must  discharge  accused  from  custo- 
dy, unless  it  directs  the  filing  of  another  infor- 
mation. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  166;  Dee.  Dig. 
«=>45.] 

8.  Indictment  and  Information  «=»45— Re- 
filing OF  iNFOEMATioN— Statutory  Pro- 
visions. 

Where  the  information  filed  goes  beyond 
the  magistrate's  commitment  or  charges  an 
offense,  different  from  that  for  which  accused 
was  committed  the  court  setting  It  aside  on  that 
ground,  may  order  the  filing  of  a  proper  infor- 
mation pursnant  to  Pen.  Code,  |  997,  provid- 
ing that  it  an  information  is  set  aside,  the 
court  must  dlschaige  accused  from  custody  un- 
less it  directs  the  ming  of  another  information. 
[EM.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  166;  Dec.  Dig. 
«=»45.] 
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4.  IWDICTWENT  AND  IKFOBUATIOR  «=!»45— Rl- 
FIUMO  0»  iNrORKATION— STATCTOBT  PBO- 
VMI0N8. 

Pen.  Code,  |  907,  proriding  that  the  court 
setting  aside  an  information  must  discharse 
accused  unless  it  directs  the  filing  of  an  in- 
formation, does  not  limit  the  right  of  the  court 
to  direct  the  filing  of  an  information  only  once, 
and  where  the  district  attorney  fails  to  charge 
the  proper  offense  in  any  information,  the  court 
may  direct  the  filing  of  a  proper  information 
without  reference  to  the  nnmber  of  informations 
previously  filed. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent.  Dig.  |  156;  Dea  Dig. 
«=a46.] 

5.  CBiuiirAi.  Law  ^=3703  —  ABauvxiTT  or 
PBOBEcnriNa  Attobnkt— Impbopeb  Abqu- 

KKNT. 

Though  in  statutory  rape  actual  force  is 
not  an  element,  the  state  may  show  actual  force 
if  existing,  and  hence  the  opening  statement 
of  the  district  attorney,  to  the  effect  that  the 
state  would  prove  acts  of  actnal  force  and  vio- 
lence, was  not  improper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  j  1659;    Dec.  Dig.  <S=>706.] 

6.  Criminal  Law  ®=>730— Impkopeb  ABOti- 
JOENT  or  Counsel  —  Inbtbuctioiis — With- 
D&AWAL  OF  Asavusm, 

Where,  on  objection  to  the  statement  of  the 
district  attorney,  wherein  he  referred  to  a  third 
person  serving  time  in  the  penitentiary  for  a 
similar  offense,  the  court  promptly  stopped  him 
and  directed  the  jury  to  disregard  that  part  of 
the  argument,  and  the  district  attorney  with- 
drew It,  the  objectionable  remarlcs  were  not 
ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  |  1683;    Dec.  Dig.  «=>730.] 

7.  Criminal  Law  «=»807  —  Instbucitonb — 
Absuventativb  Instbuctions. 

An  instruction  that  the  policy  of  the  law 
is  opposed  to  the  infliction  of  unusual  and 
severe  punishment  ia  properly  refused  because 
argnmentative.        v 

[Ed.  Note.— For  other  cases,  see  Criminal 
l^w.  Cent  Dig.  U  1806,  1959,  1960;  Dec  Dig. 
*=»807.1 

&  Cbiminal  Law  «=»829— Punishmbit^-In- 

BTRCCnONS. 

Where,  on  a  trial  for  statutory  rape,  pun- 
ishable by  Pen.  Code,  {  261,  subd.  1,  the  court 
in  its  charge  told  the  jury  of  their  power,  l>y 
virtue  of  section  264  as  amended  by  St  1913, 
p.  212,  in  the  matter  of  designating  the  prison 
in  which  accused  should  be  confined  in  case  of 
bis  conviction,  and  correctly  charged  on  rea- 
sonable doubt,  and  the  jury  designated  the 
state  prison  as  the  place  of  punishment,  refus- 
al to  charge  on  the  power  of  the  jury  to  deter- 
mine the  nature  and  extent  of  the  punishment 
which  might  be  inflicted  and  to  determine 
wiiether  accused,  if  convicted,  should  be  pun- 
ished by  Imprisonment  In  the  county  jail  or 
state  prison,  and  that  the  jury  should  consider 
all  the  drcumstances  with  a  view  to  a  just 
determination  of  the  mode  of  punishment,  was 
not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011;   Dec.  Dig.  «=3829.] 

9.  Rape  «=>52— Statdtobt  Rape— Btidbnck 

— sopficienct. 

Evidence  held  to  sustain  a  conviction  (or 
statutory  rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
D^.  {f  71-74,  76;    Dec.  Dig.  «=»52.] 

Appeal  from  Superior  Court,  Humboldt 
County;.  Clifton  H.  Connicli,  Judge. 


G.  B.  Clayberg  was  convicted  of  crimen  and 
he  appeals.    Affirmed. 

SX  M.  Frost  and  Coonan  tc  Kehoe,  all  of 
Eureka,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  and  J.  Chas.  Jones,  Deputy  Atty.  Gen., 
for  the  People. 

HART,  J.  The  defendant  was  charged  by 
an  Information,  flled  in  the  superior  court  of 
Humboldt  county,  with  the  crime  of  tape, 
allied  to  have  been  committed  on  the  29tb 
day  of  May,  1914,  upon  the  person  of  one 
Garland  White,  a  female.  Upon  said  In- 
formation the  defendant  was  duly  tried,  and 
a  verdict  of  guilty  of  the  offense  so  charged 
was  returned  by  the  jury.  The  defendant 
moved  for  a  new  trial,  which  was  denied,  and 
from  the  judgment  and  the  order  denying 
said  motion  he  presents  these  appeals. 

The  first  point  made  by  the  defendant  Is 
that  the  district  attorney  was  without  au- 
thority to  file  a  new  or,  as  he  calls  it,  "an 
amended"  Information,  after  a  second  In- 
formation, substituted  for  the  original  flled 
by  the  district  attorney,  bad  been  set  aside  on 
motion.  It  appears  that  by  the  complaint  fil- 
ed In  the  magistrate's  court,  and  which  consti- 
tuted the  foundation  of  the  preliminary  hear- 
ing of  the  charge  against  the  defendant,  the 
latter  was  accused  of  statutory  rape — ^tbat 
is  to  say,  he  was  thus  accused  of  criminally 
violating  the  person  of  the  prosecutrix,  "then 
and  there  under  the  age  of  18  years,  to  wit,  of 
the  age  of  17  years,"  the  element  of  force  not 
being  therein  alleged.  .  Upon  the  conclusion 
of  the  preliminary  examination  of  the  charge, 
the  magi.'strate  indorsed  on  said  complaint  an 
order  conrmlttlng  the  defendant  to  trial  in 
the  following  language: 

"It  appearing  to  me  that  the  offense  of  rape 
as  herein  set  forth  has  been  committed,  and  that 
there  is  sufficient  cause  to  believe  the  within 
named  C.  E.  Clayl>erg  guilty  thereof,  I  order 
that  he  be  held  to  answer  the  same." 

Within  due  time  after  the  commitment  of 
the  accused,  the  district  attorney  filed  an  In- 
formation in  the  superior  court  charging  the 
defendant  with  the  crime  as  It  was  stated  in 
the  complaint  filed  before  the  magistrate  and 
the  order  of  commitment  Thereafter,  upon 
his  own  initiative  or  without  an  order  or 
authority  from  the  court  so  to  do,  the  district 
attorney  filed  In  the  place  of  the  original  a 
new  Information,  charging  the  defendant 
with  the  crime  for  which  be  had  been  com- 
mitted, but  therein  alleged.  In  addition  to  the 
statement  that  the  prosecutrix  was  under  the 
age  of  legal  consent  in  such  cases,  that  the 
act  of  sexual  Intercourse  so  charged  was  ac- 
complished by  the  defendant  by  a  resort  to 
force  and  violence^  "and  without  the  consent 
and  against  the  will  of  the  said  Garland 
White,"  and  that  she  "resisted  the  ac- 
complishment of  said  act  of  sexual  Inter- 
course, but  her  resistance  was  then  overcome 
by  force  and  violence  ui)on"  her  by  said  de- 
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fendant,  etc.  The  defendant  demurred  to 
the  Information  as  so  filed  and  the  demurrer 
was  overruled,  aud  thereupon  he  filed  and  the 
court  granted  a  motion  to  set  said  pleading 
aside  upon  the  ground  that,  before  the  filing 
thereof  the  defendant  had  not  been  legally 
comrmltted  by  a  magistrate.  Section  995, 
Penal  Code.  In  granting  said  motion,  the 
court  oraered  "that  a  new  Information  be 
filed  herein  against  said  defendant  by  the 
district  attorney  of  the  county  of  Humboldt, 
state  of  California,"  and  thereupon  that 
officer  filed  another  Information  whose  allega- 
tions conform  to  the  charge  as  It  was  stated 
in  the  complaint  and  the  magistrate's  commit- 
ment of  the  defendant  for  trial. 

[1]  The  information  set  aside  by  the  court 
charged  the  offense  for  which  the  defendant 
was  committed,  and  its  allegations  that  force 
and  violence  were  employed  by  the  accused 
in  the  perpetration  of  the  crime  of  rape  were 
mere  surplusage.  The  crime  as  described  in 
the  commitment  or  the  depositions  upon 
which  the  commitment  was  founded  was  also 
alleged.  In  our  opinion,  the  motion  to  set 
aside  the  information  should  have  been  dis- 
allowed. 

[2]  However,  we  shall.  In  considering  the 
argument  against  the  action  of  the  court  in 
allowing  another  Information  to  be  filed  by 
the  district  attorney,  assume  that  the  In- 
formation set  aside  was  defective  In  that  it 
exceeded  the  scope  of  the  commitment  in 
stating  the  offense  for  which  the  accused  was 
held,  or.  In  other  words  in  practical  effect, 
the  lnf(«matlon  did  not  state  the  precise 
crime  for  which  the  accused  was  committed. 

Counsel  for  the  defendant  refer  to  the  In- 
formation upon  which  the  defendant  was 
tried  as  "an  amendment  to  an  amended  in- 
formation," and  assert  that  there  Is  no  war- 
rant of  law  for  amending  an  Information 
which  is  Itself  an  amendment  of  the  one  pre- 
viously filed.  But  the  information  last  filed 
in  this  case  was  not  an  amendment  of  the  in- 
formation previously  filed.  Amendments  of 
Indictments  or  Informations  may  be  made  by 
authority  alone  of  section  1008  of  the  Penal 
Code,  as  amended  by  the  Legislature  of  1911. 
Stats.  1911,  p.  436.  That  section  expressly 
authorizes  the  amendment  of  an  Indictment 
or  Information  in  certain  Indicated  par- 
ticulars. The  Information  upon  which  the 
defendant  was  tried,  however,  was  the  in- 
forqiatlon  which  the  district  attorney  may 
file,  in  lieu  of  one  set  aside  on  motion,  upon 
an  order  by  the  court  directing  him  to  adopt 
that  course,  and  is  the  result  of  a  proceeding 
authorized  by  section  997  of  the  Penal  Code. 
That  section  provides  that.  If  the  motion  to 
Met  aside  the  indictment  or  information  is 
granted-^ 

"the  court  must  order  that  the  defendant,  if 
in  custody^  be  discharged  therefrom ;  *  *  * 
unless  it  directs  that  the  case  be  resubmitted  to 
the  same  or  another  grand  jury,  or  that  an  in- 
formation be  filed  by  the  district  attorney; 
provided,  that  after  such  order  of  resubmission 
tite  lefendant  may  be  examined  l>efore  a  magis- 


trate, and  discharged  or  committed  by  him,  as 
in  other  cases,  if  before  indictment  or  informa- 
tion filed  be  has  not  been  examined  and  com- 
mitted by  a  magistrate." 

[S]  There  can  be  no  doubt  th&t  where  it 
is  made  to  appear  that  an  Information  aa 
filed  by  the  district  attorney  has  gone  beyond 
the  scope  of  the  magistrate's  commitment  or 
charges  an  offense  different  from  that  for 
which  the  accused  has  been  committed  by 
the  magistrate,  and  the  superior  court  for 
that  reason  sets  it  aside,  as  in  such  case  it 
would  be  its  duty  to  do,  said  court,  by  Qie 
power  vested  in  it  by  said  section  of  the 
Penal  Code,  may  authorize,  by  a  proper  or- 
der, the  district  attorney  to  file  another  in- 
formatlim  upon  and  conformably  to  the  com- 
mitment as  made  by  the  magistrate  upon  the 
preliminary  hearing  of  the  diarge.  People 
V.  Lane,  101  Cal.  513,  36  Pac.  16 ;  Carpenter 
V.  Nutter,  127  CaL  61,  64,  69  Pat  301 ;  Ex 
parte  Fowler,  5  Cal.  App.  549,  90  Pac.  958. 
This  Is  as  it  should  be.  The  commitment  is 
based  upon  testimony  taken  at  the  bearing, 
and,  where  an  information  has  been  set  aside 
upon  the  ground  that  it  does  not  charge  the 
offense  for  which  the  accused  has  been  com- 
mitted, and  the  court  thereupon  directs,  by 
a  proper  order,  that  another  Information  be 
filed  on  such  commitment,  there  is  no  con- 
ceivable reason  calling  for  a  re-examlnation 
of  the  same  charge,  thus  necessitating  the  re- 
taking of  testimony  once  heard,  where  the 
commitment,  founded  upon  such  testimony, 
discloses  that  an  offense  of  which  the  su- 
perior court  has  Jurisdiction  has  t)een  com- 
mitted, and  that  there  is  reasonable  ground 
arising  from  the  testimony  so  taken  for 
committing  the  accused  for  trial  upon  the 
charge.  Indeed,  a  document  purporting  to 
be  an  information,  founded  on  a  commitment 
by  a  magistrate,  and  which  charges  a  differ^ 
ent  offense  from  that  for  which  the  accused 
has  been  so  committed.  Is,  In  point  of  law, 
the  same  as  no  Information  at  all  In  that 
case,  and  hence  it  was  with  much  wisdom, 
indeed,  that  the  Legislature  authorized,  in 
such  circumstances,  a  procedure  for  the  filing 
of  a  proper  informaticxi  which  would  obviate 
the  necessity  of  repeating  a  proceeding  which, 
having  once  l>een  had,  could  accomplish  no 
useful  purpose  either  to  the  defendant  or 
to  the  peoide.  Section  997,  as  so  construed, 
can  certainly  work  no  prejudice  to  the  rights 
of  the  accused,  and  harmonizes  with  the 
spirit  and  central  purpose  of  the  rdormed 
procedure. 

[4]  But  counsel  seem  to  lay  particular 
stress  upon  the  proposition  that  the  court 
allowed  the  district  attorney  to  file  three 
informations  in  this  case,  two  having  been 
set  aside,  contending  that,  even  tf  section  997 
contemplates  that  an  information  may  at  all 
be  filed  In  the  place  of  one  set  aside  on  mo- 
tion, without  a  re-examlnatlon  of  the  charge, 
said  section  is  to  be  so  construed  as  to  limit 
the  right  of  the  court  to  direct  it  to  be  done 
and  of  the  district  attorney  to  file  It  nnder 
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snch  direction  to  one  time  only  In  a  single 
case.  In  other  words,  the  contention  appears 
to  be  that  the  procedure  authorized  by 
said  section  as  to  the  filing  of  another  In- 
formation upon  the  setting  aside  of  one  pre- 
viously filed  may  be  resorted  to  but  once  In 
any  one  case,  and  that  before  a  second  In- 
formation can  legally  be  filed,  two  previous 
ones  having  been  set  aside,  there  must  be 
another  preliminary  examination  of  the 
charge  before  a  magistrate.  The  language 
of  the  section  does  not  support  that  conten- 
tion. We  can  see  no  reason  why  the  same 
procedure  may  not  be  invoked  more  than 
once  in  any  one  case,  where  the  district  at- 
torney falls  to  charge  in  any  information  be 
may  file  in  such  case  the  crime  for  which  the 
accused,  has  been  committed  and  it  appears 
that  an  information  can  be  filed  stating  such 
offense; 

[fi]  The  next  assignment  involves  the  com- 
plaint that,  in  declaring  to  the  Jury  In  his 
opening  stotement  that  be  would  prove  cer- 
tain acts  of  actual  force  and  violence  on  the 
part  of  the  defendant  In  the  accomplishment 
of  the  act  of  sexual  intercourse  with  the 
prosecutrix,  the  district  attorney  went  l>e- 
yond  the  issues  tendered  by  the  information, 
inasmuch  as  the  element  of  actual  force  was 
not  of  the  essence  of  the  crime  as  charged. 
But,  while  it  is  true  that  the  crime  as  set 
forth  in  the  Information  was  not  of  that  char- 
acter to  require  the  proof  of  force  to  estab- 
lish ite  consummation,  the  district  attorney 
nevertheless  had  the  right  to  show  the  clr- 
cumstences  under  which  the  crime  was  com- 
mitted and  to  stete  to  the  Jury  his  Intention 
and  ability  to  prove  those  circumstances,  and 
if,  perchance,  they  developed  some  element 
not  essential  to  the  consummation  of  the 
crime  as  charged,  the  defendant  cannot  com- 
plain, so  long  as  they  related  to  the  transac- 
ti<ni  Mr  act  directly  resulting  in  the  consum- 
mation of  the  crime.  In  so-called  statutory 
rape,  actual  force  is  not  an  element,  but 
therein  the  law  supplies  the  element  of  force 
by  declaring  that  a  sexual  act  with  a  female 
not  the  wife  of  the  seducer  and  under  a  cer- 
tain age  Is  against  her  consent  and  therefore 
a  crime.  In  such  a  case,  in  other  words, 
force  is  Implied,  and  proof  of  actual  force 
in  the  commission  of  the  crime  of  statutory 
rape  can  make  it  none  the  more  a  crime  than 
U  that  element  were  absent 

The  prosecutrix,  in  detailing  the  circum- 
stances under  which  the  defendant  met  and 
assaulted  her,  testified  that  he  used  actual 
force  upon  her ;  that  he  forcibly  dragged  her 
to  the  spot  where  the  act  was  perpetrated, 
and  that  he  gagged  and  administered  chloro- 
form to  her  and  then  violated  her  persm. 
Thus  the  district  attorney,  not  only  with  emi- 
nent propriety,  showed  how  the  act  to  the 
execution  of  which  the  prosecutrix  could  not 
In  law  consent  was  committed,  but  made 
good  his  promise  to  the  Jury  that  he  would 
prove  that  the  act  wac  committed  under  tbe 


I  circumstances  as  outlined  by  him  in  his  opok- 
ing  statement. 

[6]  Again,  it  is  urged  that  the  district  at- 
torney was  guilty  of  misconduct  seriously 
violating  the  substentlal  rights  of  the  defend- 
ant by  referring,  in  his  argument  of  the  case 
to  the  Jury,  to  an  assault  of  the  same  general 
character  as  that  charged  against  the  defend- 
ant, which  was  made  by  another  party  upon 
another  female  on  a  previous  occasion,  in 
Humboldt  county,  and  calling  attention  to 
the  fact  that  the  assailant  "is  now  doing 
time  in  San  Quentln  for  that  crime."  The 
district  attorney  obviously  liad  no  right  to 
refer  to  other  cases  having  no  connection 
whatever  with  the  present  case  in  his  argu- 
ment to  the  jury,  and  this  proposition  the 
trial  Judge  in  this  case  readily  recognized, 
for,  upon  objection  by  the  attorney  for  the 
defendant,  the  court  promptly  stopped  the 
prosecutor  from  further  reference  to  the  case 
mentioned  by  him  and  instructed  the  Jury 
to  disregard  that  part  of  the  argument,  "and 
not  to  be  influenced  by  it  in  any  respect" 
The  district  attorney  thereupon  also  said,  "I 
will  withdraw  that  part  of  my  argument  and 
consent  that  It  be  stricken  out"  The  prompt 
and  emphatic  admonition  by  the  court  to  the 
Jury  to  disregard  and  not  to  t>e  governed  by 
the  objectionable  remarks  of  the  district  at- 
torney were  no  doubt  obeyed  by  the  Jury. 
At  any  rate,  we  must  so  presume,  and  that 
whatever  damaging  effect  said  remarks 
might  otherwise  have  had  upon  the  righto  of 
the  accused  was  overcome  by  the  timely  In- 
struction of  the  court  to  disregard  them. 
People  v.  Northey,  77  CaL  618,  10  Pac.  865, 
20  Pac.  129 ;  People  v.  Molina,  126  CaL  607, 
59  Pac.  34;  People  v.  Prather,  134  Cal.  439, 
06  Pac.  589,  863;  People  v.  McRoberts,  1  Cal. 
App.  28,  81  Pac.  734;  People  v.  Burke,  18  Cal, 
App.  72,  122  Pac.  435. 

[7, 8]  It  is  next  insisted  that  the  court  er- 
roneously and  to  the  prejudice  of  the  defend- 
ant, disallowed  instruction  V,  slb  proposed  by 
blm.  Said  instruction  related  to  the  power 
vested  in  Juries  by  section  264  of  the  Penal 
Code  (State.  1913,  p.  212),  in  cases  arising 
under  subdivision  1  of  section  261  of  said 
Code,  to  determine  practically  the  nature 
and  extent  of  the  punishment  which  may  be 
inflicted.  By  the  terms  of  the  former  sec- 
tion. It  is  Incumbent  upon  the  Jury,  where 
the  prosecution  is  basM  upon  subdivision  1 
of  section  261,  to  determine  whether  the  de- 
fendant, if  convicted,  shall  be  punished  by 
imprisonment  in  the  county  Jail  or  the  stete 
prison.  The  rejected  instruction  explained 
the  law  as  it  is  declared  in  those  sections  of 
the  Code,  and  proceeded  to  declare  that  it 
was  the  duty  of  the  Jury  to  consider  all  the 
clrcumstences  of  the  present  case  with  a 
view  to  a  Just  determination  of  which  mode 
of  punishment  authorized  by  said  section  261 
"will  best  conserve  the  interest  of  society  and 
the  interest  of  the  defendant"  in  the  event 
that  they  found  the  defendant  guilty.  The 
instruction  also  bad  something  to  say  aEbat 
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the  policy  of  fbe  law  being  opposed  to  the  In 
fllctlon  of  "unustial  or  severe  pnnishment,' 
eta,  which  statement  could  have  no  Just 
place  in  the  court's  charge;  it  being  argn- 
raentatlve  in  character.  The  instruction  was 
properly  refused.  The  court.  In  Its  charge, 
told  the  Jury  of  the  power  and  duty  resting 
upon  them  by  virtue  of  the  provisions  of  sec- 
tion 264  of  the  Penal  Code  In  the  matter  of 
designating  the  prison  in  which  the  defend- 
ant should  be  Incarcerated  in  case  of  his  con- 
viction of  the  crime  charged  (the  crime 
charged  here  being  based  on  subdivision  1  of 
said  section  261),  and  the  jury,  heeding  that 
instruction,  by  their  verdict,  designated  the 
state  prison  as  the  place  of  punishment  The 
court,  furthermore,  very  clearly  explained  to 
the  jury  their  general  duty  as  such,  and  told 
them  that  a  verdict  of  conviction  could  be 
reached  only  upon  their  being  convinced,  aft- 
er a  fair  and  impartial  consideration  of  all 
the  evidence,  of  the  guilt  of  the  accused  be- 
yond a  reasonable  doubt 

[I]  The  last  point  made  by  the  defendant 
calling  for  special  notice  is  that  the  verdict 
is  devoid  of  sufficient  support ;  but  this  claim 
is  wholly  without  merit,  as  an  examination 
of  the  evidence  will  readily  disclose.  The 
crime  was  committed  at  about  the  hour  of 
9  o'clock  on  the  evening  of  May  29,  1914. 
The  prosecutrix,  at  the  time  of  the  assault 
upon  her,  was  under  the  age  of  18  years,  hav- 
ing been  bom  in  the  month  of  November, 
1896.  She  testified  that,  at  about  the  hour 
named,  while  she  was  on  the  way  from  her 
home  to  a  grocery  store  and  while  walking 
over  a  path  which  passes  through  a  large 
park,  in  the  city  of  Eureka,  known  as  "Se- 
quoia Park,"  she  saw  a  man  (who  turned 
out  to  be  the  defendant)  coming  toward  her. 
"As  he  got  up  to  me,"  she  continued,  "he 
flashed  a  light  in  my  face,  and  I  turned  to 
run,  and  he  grabbed  ma  I  beat  him,  and  be 
got  me  down  and  held  me  and  chloroformed 
me,  and  when  I  came  to  be  was  dragging  me 
out  in  the  road  by  the  park,  and  dragged  me 
quite  a  ways,  and  whenever  I  did  anything 
he  put  the  chloroform  to  my  nose,  and  took 
me  over  by  the  park  over  beyond  the  road  go- 
ing through  the  park.  *  •  •  He  tied  a 
handkerchief  over  my  mouth  and  put  a  gag 
In  my  mouth  to  keep  me  from  hallooing. 
That  was  after  he  dragged  me  and  in  the 
road  quite  a  ways,  and  dragged  me  off  the 
county  road.  •  •  •  He  said  if  I  would 
not  go  he  would  make  me  go.  •  •  •  He 
took  me  over  the  stile  and  around  next  to 
the  fence.  He  did  not  take  me  down  the  road 
but  a  little  ways,  then  he  took  off  and  left 
the  road,  the  county  road,  and  took  me  into 
the  woods."  She  proceeded  to  say  that  he 
finally  forced  her  to  a  lonely  spot  in  the 
woods,  a  considerable  distance  from  the  road, 
made  her  lie  down  upon  the  ground,  and  then 
bad  sexual  relations  with  her.  After  the  de- 
fendant had  finished  his  relations  with  the 
girl,  she  returned  to  her  home,  reaching  there 
at  about  a  quarter  to  11  o'clock.    She  there- 


upon immediately  made  complaint  to  ber 
mother  of  the  treatment  she  bad  received  at 
the  hands  of  the  defendant 

The  mother  of  the  prosecutrix  testlfled  that 
the  latter  arrived  at  her  home  at  about  11 
o'clock  on  the  night  of  May  29, 1914 ;  that  the 
young  woman's  hair  was  nearly  torn  from 
her  head — 

"and  slie  was  dirt  all  over;  her  shoes  were  fall 
of  dirt,  and  she  seemed  to  be  just  wrecked  all 
over.  •  »  •  There  was  not  a  hairpin  left 
in  her  hair.  Her  teeth  were  chattering  like 
she  had  the  worst  chill  that  conld  be;  »  •  » 
she  was  nervons  and  excited.  •  •  »  She 
made  complaint  to  me  that  something  had  hap- 
pened to  her.  •  •  •  I  examined  her  nnder- 
clothing;    •    •    •    they     were     badly     soiled. 

•  •    •    I  detected  strong  odor  of  chloroform; 

•  •  •  I  am  familiar  .with  the  odor  of  chloro- 
form;   •    •    •    I  followed  nursing  for  10  years: 

•  •  •  her  lips  were  scorched  all  across  here 
[showing].  »  •  •  I  picked  her  up  off  the 
floor  where  she  fell  beside  my  bedside,  and  she 
told  me  what  had  happened;  •  •  •  she  was 
in  such  a  bad  condition,  so  weak  in  her  exdte- 
ment,  that  I  went  and  helped  her  get  to  bed. 

•  •  •  She  had  a  chill— a  nervons  chill— after 
I  put  her  to  bed.  •  •  •  I  telephoned  to  the 
police  that  night;  ber  and  I  went  to  the  tele- 
phone together,  jast  across  the  yard  to  Mrs. 
Walker's.  •  •  •  She  herself  [the  proeecn- 
trix]  gave  [to  the  police]  a  description  of  the 
man.  •  •  •  Mrs.  Walker  was  present  when 
we  telephoned  to  the  police." 

The  witness  Snodgrass  was  confined  in  the 
dty  Jail  of  Eureka  a  short  while  after  tbe 
defendant's  arrest  and  there  he  met  and  con- 
versed with  the  latter,  with  whom  he  was 
acquainted,  and  who,  while  not  admitting 
that  he  had  sexual  relations  with  the  prose- 
cutrix, said  to  tbe  witness  that  he  had  met 
her  on  the  night  of  the  assault  The  defend- 
ant requested  the  witness  to  go  to  his  (de- 
fendant's) room,  in  the  Brooklyn  House,  and 
secure  and  destroy  some  bottles  containing 
chloroform  which  were  in  said  room.  The 
witness  went  to  the  room  as  requested  and 
searched  for  the  bottles,  but  was  unable  to 
find  them.  Later  the  defendant  gave  the  wit- 
ness a  more  specific  description  of  the  place 
in  the  room  where  the  bottles  were  situated 
and,  on  returning  to  tbe  room,  accompanied 
by  an  o^cer,  and  again  looking  for  tbe  bot- 
tles, found  them,  the  oflScer  then  being  pres- 
ent   They  contained  chloroform. 

The  chief  of  police  of  Eureka  testified  that, 
upon  searching  tbe  room  of  the  defendant 
shortly  after  the  latter's  arrest  he  found  a 
searchlight.  The  chief  also  testified  that  he 
was  with  and  saw  tbe  witness  Snodgrass  lo- 
cate the  bottles  of  chloroform  which  the  lat- 
ter found  in  the  defendant's  room. 

C.  L.  Koker  testified  that,  after  the  arrest 
of  the  defendant  he  held  a  conversation  with 
him  in  the  county  Jail ;  that  the  accused  ad- 
mitted in  said  conversation  that  he  met  the 
prdsecutrlx  in  the  dark  and  flashed  the  light 
on  her.  Subsequently,  in  another  conversa- 
tion, the  defendant  remarked  to  the  witness 
that  "if  the  chloroform  was  found,  it  was  all 
off  with  him,  and  if  the  chloroform  was  not 
found,  he  had  a  chance." 

The  witness  Lee  testified  that  the  defend- 
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ant  admitted  to  him  tbat  be  had  had  sexual 
Intercourse  with  the  prosecutrix.  He  fur- 
ther admitted  to  the  witness  tbat  be  had  sent 
Snodgrass  to  his  (defendant's)  room  to  get  and 
dispose  of  the  chlorofonn,  and  requested  Lee 
to  And  out  whether  Snodgmss  had  done  as  be 
(defendant)  bad  directed  blm  to  do.  Lee  fur- 
ther said  that  defendant  requested  blm  to 
"try  and  get  this  girl  to  go  for  a  ride  with 
me,  and  get  a  confession  from  her  that  she 
was  over  18  years  old." 

Tbns,  In  substance,  we  have  presented 
the  testimony  which  stands  as  the  sup- 
port to  the  verdict,  and  that  it  is  ample 
support  there  Is  no  substantial  reason  for 
doubting.  It  appears  to  be  true  and,  Indeed, 
it  may  be  conceded,  that  the  story  of  the 
prosecutrix  is  characterized  by  some  incon- 
sistencies or  contradictions.  These,  however, 
bear  particularly  upon  the  question  whether 
the  defendant  employed  force  In  the  perpe- 
tration of  the  crime.  But,  the  prosecutrix 
being  tinder  the  age  of  consent,  it  Is  manifest- 
ly immaterial  whether  the  defendant  used 
force  in  tlie  accomplishment  of  the  act  or  not 
The  mere  act  of  having  sexual  relation  with 
a  female  under  the  age  of  legal  consent  itself 
constitutes  the  crime  charged,  and  it  still  re- 
mains a  crime  even  though  It  be  shown  tbat 
the  female  actually  consented  to  the  act 
Besides,  contradictions  arising  in  the  testi- 
mony of  a  witness  constitute  considerations 
with  which  appellate  courts  cannot  concern 
themselves  unless  it  clearly  appears  that  such 
contradictions  impart  to  the  whole  story  of 
the  witness  such  inherent  Inflrmltlea  as  will 
render  the  entire  material  portions  of  his  tes- 
timony palpably  Improbable  or  unbelievable. 

Some  of  the  rulings  of  the  court  upon  the 
evidence  are  criticized,  but  we  have  found 
nothing  in  the  few  assignments  under  this 
bead  which  calls  for  special  consideration. 

The  Judgment  and  the  order  are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, jr. 

(47  OKI.  477) 

JONES  V.  OKLAHOMA  PLANING  MILL  ft 
MFG.  CO.     (No.  4470.)t 

(Supreme  Court  of  Oklahoma.    April  6,  1915.) 

(BvtlaJmt  by  ih«  Court.) 

1.  MASntB  AND  Servant  «=»204— Injxtbt  to 
Sebvant— Safeouardino  Machinkbt— Dk- 
fenbe— asschftion   of  risk. 

In  an  action  for  damages  alleged  to  have 
occurred  as  a  direct  and  proximate  result  of 
the  failure  of  a  master  to  properly  guard  a  cir- 
cular saw,  as  required  by  section  3746,  Rev. 
Laws  1910,  the  defendant  cannot  take  advan- 
tage of  the  defense  of  assumption  of  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i§  544-540 ;  Dec.  Dig.  «=> 
204.] 

2.  Master  and  Servant  «=»286— SArEOUABD- 
INO  Machineht— Question  fob  Jury. 

In  such  an  action,  it  was  proper  to  submit 
to  tb<!  Jury  the  question  as  to  whether  or  not 


a  steel  spreader  wag  such  a  Kuard  aa  was  re- 
quired by  the  terms  of  said  act. 

TEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «  1001,  1006,  1008.  1010- 
1015,  1017-1033,  1036-l()i2,  1044,  1046-1050; 
Dec.  Dig.  <S=>286.] 

3.  Master  and  Servant  <S=3295— Injury  to 
Servant— AssuicPTioN  of  Risk— Instroc- 
tionm. 

When  in  such  an  action  the  court  also  sub- 
mits to  the  jury,  without  objection,  an  instruc- 
tion embodying  the  common-law  duty  of  the  de- 
fendant to  furnish  reasonably  safe  tools,  appli- 
ances, and  machinery  to  its  employes,  apart 
from  its  liability  under  the  statute,  it  is  prop- 
er to  give  to  the  jury  In  connection  therewith 
proper  instructions  covering  the  defense  thereto 
of  assumption  of  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  116S-1179;  Dec.  Dig. 
«=>295.I 

4.  Masteb  and  Servant  <S=>228  —  Injubt  to 
Servant— Defense— CONTBIBUTOBT  Neou- 
oence. 

In  an  action  for  damages  for  injuries  al- 
leged to  have  resulted  from  a  violation  of  a 
statutory  duty  imposed  upon  a  master,  the  con- 
tributory negliKence  of  the  person  injured  may 
be  urged  as  a  defense  thereto,  unless  such  de- 
fense is  excluded  by  the  statute. 

[Ei.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  |  670,  671 ;  Dec  Dig.  «=> 
228.] 

5.  Appeal  and  Error  9=>977  — New  Tbiai. 
4=>90 — Discretionary  Ruling. 

A  motion  for  a  new  trial  on  account  of 
newly  discovered  evidence  ia  addressed  to  the 
sound  discretion  of  the  trial  court,  and,  in  the 
absence  of  an  abuse  of  such  discretion,  its  ac- 
tion thereon  will  not  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3860-3865;  Dec.  Dig.  <S=> 
977;  New  Trial,  Cent  Dig.  i|  201,  207;  Dec. 
Dig.  «=>99.] 

a  EviDENcx  «=»129— SiiOLAB  Facts— Rxpobt 

OF  Factory  Inspector. 

The  report  of  the  factory  inspector  as  to 
another  saw  of  a  different  style  and  make,  be- 
longing to  defendant  and  located  in  another  part 
of  the  defendant's  mill,  which  was  offered  in 
evidence,   was  properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  88&-393.  396-398;  Dec  Dig.  <S:^ 
129.1 

Error  from  Superior  Court,  Oklahoma 
County ;  R.  D.  Oldfield,  Judge. 

Action  by  Maude  A  Jones  against  the 
Oklahoma  Planing  Mill  &  Manufacturing 
Company,  a  corporation.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Jas.  S.  Twyford,  of  Oklahoma  City,  for 
plaintiff  in  error.  John  Shirk  and  J.  S. 
Ross,  both  of  Oklahoma  City,  for  defendant 
in  error. 

HARDT,  J.  Plaintiff  in  error,  plaintiff  be- 
low, brought  suit  against  defendant  In  error 
for  the  death  of  her  husband,  occasioned  by 
the  negligence  of  said  defendant ;  the  acts  Of 
negligence  being  specifically  alleged  as  fol- 
lows: 

"^rhat  it  became  and  was  the  lawful  duty  of 
the  defendant,  a*  a  manufacturer,  under  the 
statutes  of  the  state  of  Oklahoma,  to  furnish 
to  deceased  a  safe  and  proper  place  to  work, 
and,  further,  to  furnish  to  the  deceased,  he  be- 
ing in  the  employ  of  the  defendant,  safe  ma- 


^s^VoT  other  eases  ■••  ■am*  toplo  and  KSY-NUMBER  in  all  Key-Numbered  DigeeU  ana  Indexes 
t  Rehearing  denied  Hay  2E.  1915. 
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chinery  with  which  to  work.  And  olaintiff  fur- 
ther 8878  that,  in  total  disregard  of  its  said 
duty  to  the  deceased,  the  defendant  had  failed 
on  and  prior  to  the  said  17th  day  of  Jnly,  1011, 
to  furnish  deceased  a  safe  place  to  work  and 
safe  machinery  with  which  to  perform  his  work 
and  duty  in  this:  That  at  said  time,  and  while 
the  deceased  was  in  the  employ  of  the  defend- 
ant, the  said  defendant  did  furnish  to  him  (the 
deceased)  a  certain  circular  saw  machine,  which 
was  then  and  there  defective  and  unsafe,  and 
which  defendant  failed  to  repair  and  place  in  a 
reasonably  safe  condition  in  this,  to  wit,  that 
the  defendant  failed  to  place  on  said  machine 
what  is  known  as  a  spreader,  which  is  a  steel 
upright  back  of  the  saw  knife  to  steady  and 
otherwise  aid  timber  in  sawing,  and  further 
failed  tfi  place  on  said  saw  and  machinery  any 
guards  to  protect  a  person  in  the  use  thereof, 
and  without  said  spreader  or  any  guards  of  any 
kind  plaintiff  alleges  the  facts  to  be  that  said 
machine  was  a  dangerous  and  defective  ma- 
chine." 

To  this  petition  defendant  filed  answer, 
which  contained  a  general  denial,  and  af- 
firmatively alleged  that  at  the  time  of  the 
accident,  and  at  all  other  times,  it  exercised 
the  highest  degree  of  caution  and  care  to 
provide  deceased  a  safe  place  In  which  and 
safe  tools  and  appliances  with  which  to 
work;  and  further  pleaded  that  deceased 
was  guilty  of  contributory  negligence  but  for 
which  his  death  would  not  have  occurred, 
and  that  be  assumed  the  risks  incident  to  his 
employment.  A  reply  was  filed  to  this  an- 
swer. 

The  errors  relied  upon  by  plaintiff  In  error 
are  that  the  court  erred  in  giving  Instructions 
numbered  5,  6,  7,  16,  17,  18,  19,  20,  21,  and 
22,  which  Instructions  submitted  to  the  Jury 
the  defense  of  assumption  of  risk  and  con- 
tributory negligence;  and  because  the  court 
erred  In  denying  the  plaintiff  a  new  trial  on 
the  showing  made  as  to  newly  discovered  evi- 
dence ;  and  exclusion  of  legal  and  material 
evidence  offered  by  plaintiff. 

[1]  The  petition  shows  plaintiff's  cause  of 
action  to  be  predicated  upon  the  theory  that 
it  was  the  duty  of  the  defendant  under  the 
Factory  Act  to  equip  the  saw  at  which  the 
Injuries  occurred  with  a  steel  spreader  and 
proper  guards,  and  that  for  a  failure  to  per- 
form such  duty  in  either  respect,  resulting  in 
the  death  of  deceased,  a  recovery  might  be 
had.  The  general  denial  of  defendant  raised 
an  issue  as  to  the  truth  of  these  allegations, 
and  it  then  became  a  question  of  fact  as  to 
whether  snid  saw  was  properly  guarded,  and 
as  to  whether  the  steel  spreader  was  such 
a  guard  as  required  by  said  act.  These  Is- 
sues were  submitted  to  the  Jury  by  proper 
Instructions,  and,  had  the  court  gone  no  fur- 
ther than  this,  the  question  of  assumption 
of  risk  by  the  deceased  would  not  have  en- 
tered into  this  case.  The  section  of  the  stat- 
ute upon  which  plaintiff  relies  Is  section 
3746,  Rev.  Laws  1910,  which  In  terms  re- 
quires that  machinery  of  every  description 
shall  be  properly  guarded,  and,  where  this 
statute  has  been  violated,  and  injury  results 
to  an  employe  aa  the  direct  and  proximate  re- 
sult of  the  failure  of  the  master  to  properly 
guard  his  machinery,  it  bos  already  been  es- 


tablished by  previous  dedslona  of  fhla  court 
that  the  employ^  does  not  assume  the  risks 
occasioned  by  failure  of  the  master  to  per- 
form this  statutory  duty.  Sans  Bols  Coal 
Co.  V.  Janeway,  22  OkL  425,  9»  Pac.  153; 
Curtis  &  Oartslde  C!o.  t.  Pribyl.  38  Okl.  511. 
134  Pac,  71,  49  Ia  R.  A.  (N.  S.)  471;  Chicago. 
R.  I.  ft  P.  B.  Co.  ▼.  Duran.  38  Okl.  719,  134 
Pac.  876 ;  Great  Western  Coal  ft  Coke  Ca  T. 
CofTman,  143  Pac.  30. 

[2,  3]  But  the  court,  without  objection  up- 
on the  part  of  the  plaintiff,  went  further, 
and  Instructed  the  Jury,  In  substance,  that  if 
they  should  further  find  that  It  was  prac- 
ticable to  equip  said  saw  with  such  spreader, 
and  the  defendant  negligently  failed  to  do 
so,  and,  as  a  direct  and  proximate  result 
thereof,  the  deceased  was  Injured  while  In 
the  exercise  of  due  care  upon  his  part  for  bis 
safety,  that  plaintiff  was  entitled  to  recover. 
This  Instruction  merely  submitted  to  tbe  Jury 
the  ordinary  common-law  liability  of  tbe  de- 
fendant for  the  failure  to  furnish  to  tbe  de- 
ceased, as  Its  employ^,  a  reasonably  safe 
place  In  which  to  work,  and  reasonably  safe 
tools  and  appliances  or  machinery  with  which 
to  work,  and  the  cause  of  action  embraced  In 
this  instruction  was  not  a  violation  of  any 
statutory  duty.  When  the  court  gave  this 
Instruction  to  the  Jury  without  objection  by 
the  plaintiff,  the  defendant  was  then  entitled 
to  have  submitted  as  a  defoise  to  this  cause 
of  action  Instructions  embodying  the  defense 
of  assumption  of  rislL  Neeley  v.  S.  W.  Cot- 
ton Seed  OU  Co.,  13  Okl.  358,  75  Pac  537. 
64  Ia.  R.  A.  145;  M.,  K.  ft  T.  R.  Ca  T. 
Wllholt,  160  Fed.  440,  87  C.  C.  A,  401 ;  Coal- 
gate  Co.  V.  Hurst,  25  Okl.  688,  107  Pac.  657, 

[4]  It  Is  further  contended  that  the  court 
erred  In  submitting  to  the  Jury  the  issue  of 
contributory  negligence,  and  It  Is  contended 
that,  by  reason  of  the  statute  relied  upon, 
making  it  the  doty  of  the  master  to  guard 
machinery,  he  is  thereby  deprived  of  the 
defense  of  contributory  negligence.  The 
question  has  not  heretofore  been  squarely 
passed  upon  by  this  court,  but  In  previous 
decisions  tbe  question  has  been  incidentally 
considered.  In  the  case  of  Curtis  &  Gartside 
Co.  V.  Pribyl,  88  Okl.  511,  134  Pac.  71,  49  U 
R.  A.  (N.  S.)  471,  an  Instruction  was  given 
which  charged  the  Jury,  In  substance,  that 
If  the  ripsaw  of  defendant  was  not  equipped' 
with  a  loose  pulley,  and  that  plaintiff  was 
injured,  by  reason  thereof,  without  contribu- 
tory negligence  on  his  part,  he  would  t>e  ea- 
titled  to  recover.  Tbe  giving  of  the  Instruc- 
tion was  assigned  as  error,  but  this  conten- 
tion was  overruled  by  the  court.  In  the  case 
of  San  Bois  Coal  Co.  v.  Resetz,  143  Pac.  46. 
this  court  held  that,  as  the  testimony  con- 
flicted on  the  question  of  contributory  negli- 
gence, the  same  was  a  question  for  the  Jury. 
The  general  rule*  upon  this  subject  is  stated 
In  8  Thompson  on  Negligence,  f  210: 

"Though  the  violation  of  a  statutory  duty 
may  constitute  negligence  per  se,  and  is  action- 
able when  injury  results  therefrom,  yet  statutes 
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Imporing  luch  duties  are  not  construed  to  abro- 
fate  the  ordinary  rnles  of  contributory  negli- 
gence, unless  so  worded  as  to  leave  no  doubt 
tliat  the  Legislature  intended  to  exclude  the  de- 
fense." 

See,  also,  26  Cyc.  1230;  Labatt,  Master 
ft  Servant,  1648;  Narnunore  v.  Cleveland, 
C,  0.  &  St  L.  R.  Ck>.,  96  Fed.  298,  87  C.  C.  A. 
499,  48  L.  R.  A.  68;  Pittsburg  &  W.  Coal  Co. 
y.  Esttevenard,  53  Ohio  St.  43,  40  N.  E.  725; 
Victor  Coal  Co.  v.  Mnlr,  20  Colo.  820,  38  Pac. 
378,  26  L  R.  A.  435,  46  Am.  St.  Rep.  299; 
Holum  V.  Chicago  &  St  P.  B.  Co.,  SO  Wis. 
299,  50  N.  W.  99 ;  Taylor  v.  Carew  Mfg.  Co., 
143  Mass.  470,  10  N.  EL  808;  Sntton  v.  Des 
Moines  Bakery  Co.,  135  Iowa,  390,  112  N.  W. 
836;  Hdss  v.  Heydt  Bakery  Co.,  210  Mo.  44, 
108  S:  W.  63;  Mammoth  Vein  Coal  Co.  v. 
Bnbllss,  83  Ark.  567,  104  S.  W.  210;  Balzer 
T.  Waring,  176  Ind.  585,  95  N.  E.  257,  48  L. 
K.  A.  (N.  S.)  834;  Swlck  v.  JEtna  Port  Ce- 
ment Co.,  147  Midi.  454,  111  N.  W.  UO; 
Hunter  v.  Washington  Pipe  ft  Tunnel  Co.,  43 
Wash.  167,  86  Pac.  171. 

It  Is  farther  urged  that,  even  thongh  the 
defenses  of  assumption  of  risk  and  of  con- 
tributory negligence  are  properly  submitted, 
the  instructions  are  erroneous  as  a  matter 
of  law,  in  that  they  invade  the  province  of 
the  Jury,  and  do  not  correctly  submit  these 
defenses,  as  required  by  section  6,  art.  23, 
Const,  and  in  support  of  this  position  it  is 
claimed  that  the  court  repeatedly  charged 
the  lory  that.  If  they  found  this  fact  or  that 
fact  to  be  true,  they  must  find  for  the  defend- 
ant Under  Qie  constitutional  provision  re- 
ferred to,  the  defense  of  contributory  negli- 
gence or  of  assumption  of  risk  is  in  all  cases 
whatsoever  a  question  of  fact,  and  must  at 
all  times  be  left  to  the  jury.  C,  R.  I.  ft 
P.  R.  Co.  v.Duran,' supra;  Osage  Coal  ft  Min- 
ing Co.  V.  Sperra,  42  OkL  726,  142  Pac.  1040; 
St  Ia  ft  S.  F.  R.  Ca  V.  Long,  41  OkL  177, 137 
Pac.  1156. 

The  criticism  leveled  at  the  Instmctians  Is 
that  the  court  charged  the  Jury  that.  If  they 
found  this  fact  or  that  fact  to  be  true,  they 
must  find  for  the  defendant;  but  it  is  not 
pointed  out  to  the  court  in  the  brief  of  coun- 
sel what  particular  fact  or  facts  were  refer- 
red to  by  the  court  as  constituting  contribu- 
tory negligence  or  of  assumption  of  risk. 
We  have  carefully  examined  the  instructions 
complained  of,  and  are  of  the  opinion  that 
they  fairly  submit  the  questions  of  contribu- 
tory negligence  and  assumption  of  risk,  and 
that  while  they  may  be  subject  to  some 
criticism,  yet,  taking  the  instructions  as  a 
whole,  there  was  no  prejudicial  error  com- 
mitted by  the  court  in  the  giving  of  its  in- 
structions. 

[S]  It  Is  also  contended  that  the  court  erred 
in  denying  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  There  appears  In 
the  record  affidavits  of  Maude  A.  Jones, 
Frank  P.  Shepbard,  and  Ben  Hall,  and  these 
affidavits  show  that  after  the  verdict  in  the 


case  plalntifT  discovered  that  the  madilne  In 
question  was  not  provided  with  a  belt  shifter 
or  other  contrivance  for  the  purpose  of 
throwing  on  or  oCF  belts,  and  was  not  pro- 
vided with  a  loose  pulley,  and  that  it  was 
practicable  to  provide  said  machine  with 
same!  There  was  no  allegation  In  the  peti- 
tion that  the  machine  was  defective  in  this 
respect  and  that  defendant  bad  been  negli- 
gent in  falling  to  provide  said  machine  with 
said  b^lt  shifter  or  loose  pulley ;  and,  under 
the  allegations  of  the  petition,  the  evidence 
would  probably  have  been  Inadmissible  with- 
out amendment  Chambers  v.  Van  Wagner, 
32  OkL  774,  123  Pac.  1117.  Besides,  the  ap- 
plication was  addressed  to  the  discretion  of 
the  trial  court,  and,  in  the  absence  of  an 
abuse  of  that  discretion,  the  action  of  the 
court  upon  the  motion  will  not  be  reversed. 
It  appears  from  the  record  that  several  wit- 
nesses testified  for  plaintiff  who  were  famil- 
iar with  the  condition  of  the  machine  before 
and  at  th«  time  of  the  accident;  and,  inas- 
much as  It  Is  necesssary  on  a  motion  fOr  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  to  show  that  the  applicant  used 
due  diligence  to  procure  and  present  the  evi- 
dence, and  the  question  as  to  whether  saffl- 
dent  diligence  be  shown  is  a  question  for 
the  court  to  whom  the  mottm  Is  directed, 
we  cannot  say,  oa  an  examination  at  the  rec- 
ord, that  the  court  committed  an  abuse  of 
discretion  in  overruling  the  motion.  Mc- 
Cants  V.  Tliompson,  27  OkL  706,  115  Pac. 
600;  Bums  V.  Vaught,  27  OkL  711,  113  Pac. 
906;  Hobbs  v.  Smith  et  aL,  27  OkL  830,  116 
Pac.  347,  34  L  R.  A.  (N.  S.)  697. 

[6]  The  action  of  the  court  in  excluding 
certain  evidence  offered  by  the  plaintifl  Is 
also  complained  of.  At  the  trial  plaintiff 
offered  in  evidence  records  of  the  d^artment 
of  labmr  showing  the  report  of  the  factory 
inspector  on  the  mill  of  defendants  for  the 
years  1910  and  1911,  and  these  reports  were 
offered  for  the  purpose  of  showing  that  cer- 
tain orders  were  given  by  the  factory  lnq>ect- 
or  with  reference  to  certain  machinery  of 
the  defendant  It  appears  from  the  record, 
and  is  conceded,  that  the  reports  do  not  refer 
to  the  machine  at  which  deceased  came  to. 
his  death,  but  was  another  and  a  different 
machine,  of  a  different  style  and  make,  and 
In  a  different  part  of  the  building,  and  the 
reports  so  offered  were  excluded  by  the  trial 
court  for  that  reason.  It  appears  that  the 
facts  stated  in  the  reports  were  testified  to 
by  witnesses  in  oral  examination,  whldi  oral 
testimony  was  admitted  without  objection. 
Under  these  circumstances,  we  tliink  there 
was  no  error  in  the  ruling  of  the  court  there- 
on. Miller  V.  National  Eng.  ft  Stamp.  Co. 
116  HL  App.  99;  Trott  v.  C,  R.  I.  ft  P.  R. 
Co.,  115  Iowa,  80,  86  N.  W.  83,  87  N.  W.  722. 

The  Judgment  of  the  trial  court  U  there- 
fore affirmed.  All  the  Justices  concor,  ex- 
cept KAMB,  O.  Jn  not  participating. 
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CITY  OF  NORMAN  et  al.  v.  ALLEN  et  aL 
(No.   6219.) 

(Supreme  Court  of  Oklahoma.     March  30, 
1915.) 

(SyUaluM  kv  the  Court.) 

1.  Municipal  Cobpobationb  ®=»488,  489  — 
Assessments  fob  Improveuentb  —  Objec- 
tions   BT    PbOPEBTZ   OWNEBS    —    TlUK    FOB 

Makino. 

Where  a  city  of  the  first  doss  in  the  man- 
ner provided  by  law  lets  a  contract  for  street 
paving  and  other  improvements  and,  after  as- 
certaining the  cost  thereof,  appoints  a  board  of 
appraisers  to  appraise  and  apportion  such  cost 
to  the  lots  and  lands  in  each  improvement  dis- 
trict, and  the  city  council  causes  notice  to  be 
published  of  the  holding  of  a  session  to  consider 
the  appraisers'  report  and  to  hear  objections 
thereto  on  the  part  of  property  owners,  who 
file  no  objections  to  the  appraisers'  report,  they 
will,  after  the  work  has  been  completed  and  ac- 
cepted by  the  city,  be  precluded  from  interpos- 
ing objections  that  the  appraisers'  report  and 
apportionment  is  excessive,  where  such  property 
owners  knew,  or  were  in  position  to  have  known, 
of  such  alleged  defective  work  or  apportionment 
before  the  confirmation  of  the  appraisers'  re- 
port 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gf  1147-1152;  Dec 
Dig.  <8=»488,  4S9.] 

2.  MnNiciPAL   Cobpobationb   «=»449  —  lii- 

PBOVEMBNTS    —    ABSESSING         UBDINANCB  — 

Right  to  Enact. 

Where  city  improvements  have  been  con- 
tracted for,  and  the  report  of  the  board  of  ap- 
praisers apportioning  the  benefits  thereof  to  the 
lots  and  land  in  the  improvement  district  has 
been  confirmed  by  the  city  council,  and  on  the 
date  of  such  confirmation  the  city  council  at- 
tempts, by  ordinance,  to  make  and  levy  assess- 
ments against  property  and  property  owners  in 
said  improvement  district  according  to  the  ap- 
portionment made  by  the  appraisers,  and  such 
assessing  ordinance  is  thereafter  held  by  a 
court  of  competent  jurisdiction  to  be  void,  l^eu 
the  city  council  may,  thereafter,  at  any  time, 
under  section  644,  Rev.  Laws  1910,  pass  a  new 
assessing  ordinance,  based  upon  the  report  of 
the  board  of  appraisers  theretofore  confirmed, 
and  such  new  ordinance  will  have  the  same 
force  and  eilect  of  an  original  assessing  ordi- 
nance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1072;  Dec.  Dig.  «=» 
449.] 

.3.  Municipal  0>bpobatiOn8  «=»440  —  Im- 
pbovements—  Assessing  Obdinance— Req- 
uisites—Validitt. 

Where  such  new  assessing  ordinance  is 
passed  after  the  work  contracted  for  has  been 
completed  and  accepted  by  the  city,  the  assess- 
ments therein  levied  may  be  declared  payable 
on  the  1st  day  of  September  next  after  the  ac- 
ceptance of  such  work,  but  the  ordinance  shall 
provide  that  the  property  owners  may,  within 
30  days  from  the  passage  thereof,  have  the  priv- 
ilege of  paying  all  assessments  without  interest 
and  if  such  property  owners  do  not  avail  them- 
selves of  such  privilege,  their  assessments  and 
installments  thereof  shall  draw  interest  from 
the  date  of  the  passage  of  the  assessing  ordi- 
nance, and  the  interest  on  the  whole  or  entire 
unpaid  installments  and  assessments  then  be 
payable  annually  at  the  time  the  respective  in- 
stallments under  the  assessments  are  payable, 
but  the  council  has  no  authority  to  provide  in 
the  new  assessing  ordinance  that  Interest  shall 


be  paid  on  any  installment  or  assessment  from 

a  date  preceding  final  passage  of  such  ordinance. 

[Ed.   Note.— For   other  cases,  see   Mnnidpsl 

Corporations,  Cent  Dig.  {  1072;   Dec.  Dig.  «=> 

449.] 

4.  Municipal    Cobpobatiors    <    ill9  —  Im- 

PBOVEKENTS  —  AeaBBHlfENT  Obouianok— !»• 

TEBEBT. 

Where  the  board  of  appraisers'  report  was 
confirmed  and  the  work  and  improvement  con- 
tracted for  by  the  city  accepted  September  27, 
1910,  but  no  valid  ordinance  was  passed  for 
several  years  thereafter  levying  assessments  for 
the  payment  of  the  cost  of  such  work  and  im- 
provement apportioned  to  the  respective  lots 
and  property  owners  in  the  improved  district 
the  city  council  cannot  in  such  late  ordinance, 
require  property  owners  to  pay  interest  on  the 
installments  therein  levied  from  the  date  of 
the  approval  of  the  appraisers'  report  or  from 
any  date  prior  to  the  passage  of  the  ordinance. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Ck)rporations,  Cent  Dig.  i  1072 ;  Dec  Dig.  «=» 
449.] 

5.  Injunction  4=>84  —  Ihfbovemerts  —  Aa- 
SESSUBNT  Ordinance. 

An  ordinance,  passed  by  a  city  of  the  first 
dass,  levying  assessments  on  property  situated 
in  such  dty  for  the  cost  of  improvements,  street 
paving,  etc.,  therein,  where  the  work  has  been 
previously  accepted,  such  assessment  constitutes 
a  valid  lien  upon  the  property,  subject  to  soch 
payment  from  and  after  30  days  from  the  date 
of  the  assessment  or  the  passage  of  the 


ine  ordinance,  and  if  said  ordinance  wrong- 
fully requires  property  owners  to  pay  interest 
thereon  for  several  years  prior  to  the  pas- 
sage of  the  assessing  ordinance,  an  injonction 
will  lie  before  the  final  passage  of  the  ordinance 
to  enjoin  such  passage.  Also,  where  it  is  ob- 
vious or  probable  the  ordinance  if  finally  passed 
would  result  in  a  multiplicity  of  suits  on  the 
part  of  property  owners  to  avoid  the  payment 
of  such  interest,  and  to  secure  their  right  to  pay 
all  assessments  against  their  property  wiUiin 
30  days  from  the  passage  of  the  assessment  ordi- 
nance, without  interest  the  passage  of  the  ordi- 
nance will  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  i  154 ;   Dec.  Dig.  «=>84.] 

Error  from  District  Ooart,  Cleveland  Comi- 
ty ;   R.  McMillan,  Judge. 

Action  by  John  S.  Allen  and  othov  against 
tbe  City  of  Norman  and  others.  Jadgmeat 
for  plaintiffB,  and  defendants  bring  error. 
Affirmed. 

Ralph  G.  Hardie,  of  Norman,  for  platntUb 
In  error.  J.  B.  Dudley  and  W.  L.  Eagleton, 
both  of  Norman,  for  defendants  In  error. 


BROWN,  J.  In  December,  1909,  the  dty  of 
Norman  by  its  mayor  and  coundl  passed  a 
preliminary  resolution  declaring  It  necessary 
to  grade,  pave,  macadamize,  and  otherwise 
Improve  certain  streets  and  alleys  therein 
designated  as  Street  Improvement  District 
No.  8.  Necessary  plans,  maps,  and  profiles 
were  prepared  by  the  dty  engineer  and  filed 
in  tbe  office  of  the  city  clerk,  who  was  direct- 
ed to  advertise  for  bids  for  the  work  and 
material  necessary  for  the  contemplated  im- 
provements. Advertisement  was  duly  made, 
and  F.  P.  McCormick  was  awarded  a  con- 
tract tp  furnish  tbe  materials  and  do  the 
work' necessary  for  the  completion  of  tbe  lin- 
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provementB,  and  a  written  contract,  entered 
Into  by  and  between  the  contractor  and  the 
city  council,  wherein  It  was  agreed  the  dty 
should  Issue  sufficient  street  Improvement 
bonds  to  cover  the  cost  of  the  Improvements 
and  deliver  the  bonds  to  the  contractor  In 
payment  for  the  improvements,  having  ascer- 
tained what  the  cost  of  the  Improvements 
would  be,  the  dty  council  thereupon  appoint* 
ed  appraisers  to  appraise  and  apportion  this 
sam  to  the  different  lots  situated  in  Improve- 
ment district  No.  3  In  proportion  to  the  bene- 
fit to  each  lot  as  the  result  of  such  public 
Improvement  The  appraisers  filed  their  re- 
port with  the  dty  derk  August  20,  1910, 
.showing  the  stun  apportioned  by  them  to 
each  lot  or  parcel  of  land  in  said  Improve- 
ment district  Oniereafter  the  council  caosed 
notice  to  be  given,  and  duly  published,  that 
on  September  16,  1910,  a  session  of  the  coun- 
cil would  be  held  for  the  purpose  of  consid- 
ering the  appraisers*  report  and  to  hear  ob- 
jections and  complaints  from  property  own- 
ers relative  thereto.  September  16,  1910,  the 
mayor  and  coundl  met  In  pursuance  to  the 
published  notice,  but  adjourned  over  until 
September  27th,  the  regular  term  for  the 
meeting  of  the  council,  without  having  on 
the  16th  of  September  considered  the  ap- 
praisers' report  or  hearing  any  objections  or 
complaints  concerning  the  same.  At  the  reg- 
ular meeting  of  the  council  September  27th, 
the  report  of  the  appraisers  was  considered: 
and  approved.  At  this  meeting,  September 
27th,  there  were  present  the  mayor  and  only 
seven  of  the  councllmen  elect,  the  other  coun- 
dlman  having  resigned  and  his  successor, 
though  appointed,  had  not  qnalifled,  and  the 
appraisers'  report  was  tllen  accepted  and  ap- 
proved by  a  vote  of  four  in  favor  of  and 
three  against  its  acceptance  and  aiqproval; 
and  then  and  there  the  coundl,  by  a  vote  of 
four  for  and  three  against,  adopted  Ordi- 
nance No.  148,  wherein  the  lots -belonging  to 
the  plaintiffs  and  other  property  In  street  im- 
provement district  were  charged  and  assessed 
the  amounts  appropriated  thereto  by  the 
board  of  appraisers,  as  shown  by  their  re- 
port Upon  the  petition  of  a  number  of 
plaintiffs.  Joined  by  other  property  owners 
in  Street  Improvement  District  No.  3,  the 
district  court  of  Cleveland  county  perpetual- 
ly enjoined  A.  S.  Clement  as  the  city  clerk 
of  the  dty  of  Norman,  from  certifying  to  the 
county  treasurer  the  spedal  assessment  pur- 
porting to  be  levied  by  said  Ordinance  No. 
148  of  lots  In  Improvement  District  No.  3, 
and  enjoined  the  county  treasurer  for  enter- 
ing or  spreading  said  assessments  on  the  tax 
rolls  of  Cleveland'  county,  on  the  ground  that 
said  Assessment  Ordinance  No.  148  was  not 
passed  by  the  number  of  aye  voters  required 
by  statute  to  give  it  validity,  and  was  there- 
fore void.  No  appeal  was  taken  from  said 
Judgment  but  later,  Jnly  13,  1913,  F.  P.  Mc- 
Cormick,  the  contractor,  appeared  before  the 
mayor  and  dty  coundl  and  requested  them, 
as  dty  council  of  said  cltj   to  paas  what  was 


termed  a  reassessment  ordinance  substantial- 
ly as  follows: 

"Ordinance  No.  217. 

"An  ordinance  to  reassess  the  cost  of  street  im- 
provements in  street  improvement  district 
No.  3  in  the  city  of  Norman,  Oklahoma,  em- 
bracing the  following  described  streets  and 
aUeys:  •  •  • 
"Be  it  ordained  by  the  mayor  and  councllmen 
of  the  city  of  Norman,  Oklahoma: 

"Section  1.  That  whereas,  the  board  of  ap- 
praisers heretofore  appointed  by  resolution  to 
appraise  and  apportion  the  benefits  resulting 
from  the  paving  and  otherwise  improving  por- 
tions of  streets,  avenues  and  other  public  places 
described  in  the  title  of  this  ordinance,  to  the 
several  lots  and  tracts  of  land  which  are  liable 
to  assessment  to  pay  the  cost  of  such  improve- 
ments, which  cost  has  been  ascertained  to  be 
the  sum  of  sixty-four  thousand  nineteen  and 
^'/loii  ($64,019.19)  dollars,  which  amount  ii 
exclusive  of  the  cost  of  improving  the  street 
intersections  and  alley  crossings,  liave  perform- 
ed their  duties  according  to  law,  as  such  ap- 
praisers, and  have  returned  and  filed  with  the 
city,  clerk  a  written  report  of  their  said  ap- 
praisement and  apportionment;  and  whereas, 
after  the  filing  of  said  report,  the  mayor  and 
councllmen  did  appoint  a  time  for  holding  a  ses- 
sion to  hear  and  consider  any  complaints  or  ob- 
jections concerning  such  appraisement  and  ap- 
portionment, and  caused  due  notice  of  such  ses- 
sion to  be  published  according  to  law,  and  in 
pursuance  of  such  action  and  publication,  such 
session  was  duly  convened  and  held  by  the 
mayor  and  councilmen  on  the  16th  day  of  Sep- 
tember, 1910;  and  whereas,  upon  the  16th  day 
of  September,  1910,  the  said  dty  council  ad- 
journed to  meet  at  their  regular  term  of  meet- 
ing upon  the  27th  day  of  September,  1910,  and 
did  at  said  adjourned  session  hear  and  consider 
all  complaint*  and  objections  to  said  appraise- 
ment and  apportionment  and  did  then  and 
there  review  the  same  and  did  by  resolution  con- 
firm said  appraisement  and  apportionment  as 
BO  reviewed;  and  whereas,  upon  the  27th  day 
of  September,  1910.  the  mayor  and  dty  council- 
men  of  the  dty  of  Norman  attempted  to  levy  and 
assess  by  Ordinance  No.  148  the  various  assess- 
ments against  the  various  lots,  pieces  and  par- 
cels of  ground  in  accordance  with  the  report  of 
the  boapd  of  appraisers  as  previously  apportion- 
ed and  confirmed  by  the  city  council,  which  re- 
spective amounts  so  attempted  to  be  levied  and 
assessed  are  set  out  in  said  ordinance  number 
148,  which  ordinance  was  duly  published  on  the 
29tb  day  of  September,  1910,  as  required  by 
law ;  and  whereas,  afterwards,  to  wit,  upon  the 
9th  day  of  November,  1910,. the  inayor  and  city 
councilmen  of  the  dty  duly  and  legally  passed 
a  resolution  authorizing  and  providing  that 
street  improvement  bonds  should  be  issued  for 
the  aggregate  amount  of  such  assessment  re- 
maining unpaid,  which  amount  was  then  and 
there  found  to  t>e  the  sum  of  sixty  thousand 
seven  hundred  and  ninety-two  and  '^/loo  d<4- 
lars  ($60,792.81),  which  bonds  consisted  of  nii^e- 
ty  bonds  numbered  from  one  to  ninety,  inclu- 
sivcr  bearing  date  of  October  14,  1910,  payable 
,one-tentb  thereof  with  interest  on  the  entire 
amount  on  September  16,  1911,  and  one-tenth 
thereof  yearly,  with  yearly  interest  upon  the 
whole  amount  remaining  unpaid  on-  the  15th 
day  of  September,  each  succeeding  year  there- 
after until  all  are  paid,  which  bonds  bear  inter- 
est at  the  rate  of  6  per  cent,  per  annum  friam 
date  until  maturity,  and  10  per  cent,  per  an- 
num after  maturity,  and  the  amount  of  said 
bonds  and  due  date  of  same  being  as  follows: 
Four  bonds  for  $1,000.00  each,  four  bonds  for 

t 500.00  each,  and  one  bond  for  $79.28,  due  on 
eptember  15,  1911;  four  bonds  for  $1,0(X).00 
each,  four  bonds  for  ^00.00  each,  and  one  bond 
for  $79.28,  due  on  September  15,  1912;    four 
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bonds  for  $1,000.00  each,  fonr  bond*  for  $000.00 
each,  and  one  bond  for  $79.28,  due  on  Ist  of 
September,  1913 ;  four  bonds  for  $1,000.00  each, 
four  bonds  for  $500.00  each,  and  one  bond  for 
$70.28,  due  on  September  15.  1914:  four  bonds 
for  $1,000.00  each,  four  bonds  for  $500.00  each, 
one  bund  for  $79.28.  due  on  September  15, 1915 ; 
four  bonds  for  $1,000.00  each,  four  bonds  for 
$500.00  each,  one  bond  for  $79.28,  due  Septem- 
ber 15, 191U ;  four  bonds  for  $1,000.00  each,  four 
bonds  for  $500.00  each,  and  one  bond  for  $79.28, 
due  September  15, 1917 ;  four  bonds  for  $1,000.00 
each,  tour  bonds  for  $500.0U  each,  one  bond  for 
$79.28,  due  on  September  15,  1918:  four  bonds 
for  $1,000.00  each,  four  bonds  for  $500.00  each, 
one  bond  for  $79.28,  due  on  September  15, 
1919;  four  bonds  for  $1,000.00  each,  four  bonds 
for  $500.00  each,  one  bond  for  $79.28,  due  on 
September  15,  1920;  and  whereas,  in  accord- 
ance with  sold  resolution  the  said  bonds  au- 
thorized to  bp  issued  thereunder  were  regularly 
txecuted  and  issued  in  proper  form  by  the  may- 
or and  city  clerk  of  the  city  of  Norman,  and 
were  delivered  to  F.  P.  McCormick,  the  con- 
tractor, and  the  person  entitled  thereto;  and 
whereas.  Ordinance  No.  148  aforesaid,  in  which 
the  mayor  and  dty  council  attempted  to  levy 
and  assess  the  apportionment  for  the  improve- 
ments against  the  various  lots  and  parcels  of 
land,  as  so  api>ortioned  and  appraised  by  the 
board  of  appraisers,  was  not  passed  by  a  ma- 
jority of  the  councilmen-elect,  but  only  received 
four  votes  in  the  affirmative  and  three  in  the 
negative,  there  being  eight  councilmen-elect ;  and 
whereas,  the  mayor  erroneously  declared '  said 
ordinance  passed  by  said  vote,  although  In  fact 
it  required  five  votes  in  the  affirmative  to  pass 
the  same ;  and  whereas,  after  said  bonds  issued 
under  said  resolution  under  date  of  November 
9,  1910,  bad  been  issued  and  delivered,  a  suit 
was  filed  on  September  14,  1911,  in  the  district 
court  of  Cleveland  county,  by  various  property 
owners,  under  the  style  oiF  Allen  et  al.  v.  Cle- 
ment et  al^  attacking  the  validity  of  said  Ordi- 
nance No.  148,  on  account  of  the  same  not  being 
passed  by  a  majority  of  the  councilmen-elect  of 
said  city  of  Norman;  and  whereas,  the  mayor 
and  city  councilmen  are  obligated  and  bound 
and  are  required  by  law  to  pass  a  valid  ordi- 
nance levying  assessments  upon  the  various  lots 
and  tracts  of  land  in  accordance  with  the  re- 
port of  the  board  of  appraisers  as  approved  and 
apportioned  by  said  city  council,  upon  the  27th 
day  of  September  1910;  and  whereas,  said  ordi- 
nance is  irregular,  detective  and  Invalid,  and 
whereas,  it  is  provided  in  section  728  of  the 
Compiled  Laws  of  Oklahoma  (1909)  that:  'In 
the  event  that  any  special  assessment  shall  b« 
found  to  be  invalid  or  insufficient  in  whole  or 
in  part  for  any  reason  whatsoever,  the  city 
council  may,  at  any  time,  in  the  manner  pro- 
vided for  levying  an  original  assessment,  proceed 
to  cause  a  new  assessment  to  be  made  and 
levied^  which  shall  have  like  force  and  effect  as 
an  original  assessment:'  and  whereas,  it  is  the 
dnty  of  the  city  council  of  the  dty  of  Norman 
to  pass  and  enact  a  reassessing  ordinance  which 
•hall  have  like  force  and  effect  as  an  original 
ordinance:  Now,  therefore,  in  consideration  of 
the  premises,  be  it  ordained  by  the  mayor  and 
councilmen  of  the  city  of  Norman,  Oklahoma: ' 

"Section  1.  That  there  shall  be  and  is  hereby 
levied  and  assessed  against  the  several  lots  and 
tracts  of  land  in  Street  Improvement  District 
No.  3,  witb  improvements  thereon  and  appurte- 
nances thereunto  belonging  the  amounts  respec- 
tively stated  in  the  seud  report  of  the  board  of 
appraisers.  [Here  follows  description  of  lots  and 
amount  of  assessment  to  each  lot] 

"Sec.  2.  That  the  assessment  hereby  levied 
against  the  above  described  lots  and  tracts  of 
land  shall  bear  interest  from  the  27th  day  of 
September,  1010,  at  the  rate  of  seven  per  cent. 
(7%)  per  annum,  being  the  date  of  the  original 
assessing  ordinance,  and  said  assessment  shall 
be  payable  in  tea  equtd  installmenta.    That  the 


first  of  said  installmentB,  with  Interest  from 
the  27th  day  of  September,  19l0,  on  the  whole 
assessment  levied  in  this  ordinance  was  due  and 
payable  on  the  1st  day  of  September,  1911,  and ' 
the  second  of  said  installments,  with  interest 
from  the  27th  day  of  September,  1910,  on  the 
whole  assessment  levied  with  this  otduumce, 
was  due  and  payable  on  the  1st  day  of  Septem- 
ber, 1012:  Now,  therefore,  the  first  and  second 
installments  of  one-tenth  of  the  whole  amount 
of  this  assessment  respectively  are  now  de- 
clared to  be  due  and  payable,  together  with  in- 
terest on  the  whole  assessment  levied  in  this 
ordinance  from  the  27th  day  of  September, 
1910,  at  the  rate  of  7  per  cent,  per  annum. 
The  third  of  said  installments,  with  interest 
upon  the  whole  amount  remaining  onpaid  at  the 
rate  of  7  per  cent,  per  annum  shall  be  dne  and 
payable  on  the  1st  day  of  September,  1913. 
The  fourth  of  said  Installments,  together  with 
interest  thereon  at  the  rate  of  7  per  cent,  per 
annum  upon  the  whole  amount  remaininx  un- 
paid shall  be  due  and  payable  on  the  lat  day  of 
September,  1014 ;  and  one  of  said  installments 
with  interest  on  the  whole  amount  remaining 
unpaid  at  the  date  due,  shall  be  payable  on  the 
1st  day  of  September  of  each  of  the  years,  1915, 
1016,  1917.  1918,  1919,  and  1920,  respectively. 
Provided,  however,  that  any  payment  or  pay- 
ments which  may  have  been  heretofore  made  by 
any  lot  owner  or  lot  owners  on  the  assessment 
made  on  said  lots  respectively  to  the  proper  of- 
ficer or  officers  as  provided  by  law  on  said  im- 
provements, such  payments  to  be  credited  on  the 
amount  of  the  assessment  and  interest  charged 
or  chargeable  against  auch  lot  or  lots,  resiiec- 
tively. 

"Sec.  S.  This  ordinance  shall  take  effect  and 
be  in  full  force  from  and  after  its  passage,  ap- 
proval and  publication,  according  to  law. 

"Passed  and  approved  thia  ^—  day  of 
,  1913. 


"Attested: 


-By 


-,  Mayor. 


-,  City  Clerk." 


The  pnrported  reassessment  Ordinance  Na 
217  had  been  passed  by  the  dty  eonndl  to  Its 
second  reading,  and  It  was  proceeding  to  pass 
same  to  Its  final  passage  when  on  the  9th 
day  of  Angust,  1913,  defendants  In  error  ffled 
this  suit  in  the  district  coart  of  Cleveland 
county  agaiiist  the  city  of  Norman,  Its  mayor 
and  councilmen  and  their  saccessors  In  of- 
fice, and  F.  P.  McCormick,  contractor,  to  en- 
join the  passage  of  said  Beaasessment  Ordi- 
nance No.  217  on  certain  grounds  hereinbe- 
fore set  out  A  temporary  Injunction  was 
Issued  by  the  trial  court  restraining  the  dty 
council  from  further  proceeding  with  the 
passage  of  said  Beassessment  Ordinance  No. 
217,  and  on  the  13th  day  of  September,  1913, 
when  the  case  was  called  for  trial,  the  de- 
fendants below  moved  to  dlBsolve  the  tempo- 
rary Injunction  substantially  («  the  ground 
the  petition  did  not  state  a  canse  of  action; 
this  motion  was  refused,  and  defendants  de- 
murred to  the  petition  on  the  same  ground, 
and  the  demurrer  overruled.  The  defendants 
excepted  to  the  action  of  the  court  in  over- 
ruling its  motion  and  demurrer,  and  elected 
to  stand  on  the  aemurrer,  and  jndgm«it  was 
rendered  i)erpetually  enjoining  the  dty  of 
Norman,  Its  mayor  and  councilmen,  and  their 
successors  In  office,  from  finally  iMsslng  said 
Ordinance  217.  To  reverse  this  Judgment  de- 
fendants below  bring  the  case  here  on  two 
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assignments  of  error,  viz.:  (1)  That  the  dis- 
trict court  of  Qeveland  county  erred  la  over- 
ruling the  motion  of  defendants  below  to  dis- 
solTe  the  temporary  Injunction  granted  on 
the  petition  of  the  plalntUfs  below ;  (2)  that 
Bald  court  erred  In  overruling  the  demurrer 
of  defendants  below  to  plaintiffs'  petition. 

The  only  substantial  ground  relied  on  In 
defendants'  motion  to  dissolve  and  In  their 
demurrer  in  the  trial  court  was  that  plain- 
tiffs' petition  did  not  state  a  cause  of  action. 

Both  assignments  may  be  considered  to- 
gether, and  are  so  treated  in  plaintiffs  In  er- 
ror's brief. 

Are  the  facts  stated  In  the  petition  suffi- 
cient to  entitle  plaintiffs  to  the  injunction 
finally  perpetuated  by  the  trial  coutt? 

The  grounds  of  complaint  set  out  in  the 
petition  are  numbered  by  us  for  convenience, 
and  are  substantially  as  follows:  (1)  That 
the  sum  apportioned  by  the  appraisers  to  be 
charged  and  assessed  against  plaintiffs'  lots 
and' lands  in  Street  Improvement  District  No. 
3,  as  shown  by  the  appraisers'  report,  is  ex- 
cessive. (2)  That  said  apportionment  is  Ille- 
gal and  void.  (3)  That  plaintiffs  have  not 
had  an  opportunity  to  object  to  the  apprais- 
ers' apportionment  and  report  (4)  That  the 
consideration,  approval,  and  confirmation  by 
the  mayor  and  council  of  said  apportionment 
and  report  on  September  27,  1910,  was  unau- 
thorized by  law  and  void.  (6)  That  there 
never  has  been  any  legal  or  valid  apportion- 
ment of  costs  of  the  city  improvements  con- 
tracted for,  to  plaintiffs'  lots,  etc.,  in  said 
District  No.  8.  (Q  That  F.  P.  McGormlck, 
contractor,  breached  his  contract  with  the 
dty,  and  that  the  improvements  made  by 
blm  were  of  less  valne  and  of  less  benefit  to 
plaintiffs'  lots,  etc.,  in  said  district  than  they 
would  have  been  had  said  contractor  com- 
plied with  his  contract  for  such  improve- 
ments. (7)  That  the  pr«>posed  Ordinance  No. 
217  is  not  authorized  by  and  is  contrary  to 
the  statutes  of  Oklahoma.  (8)  That  said  Or- 
dinance No.  217,  if  finally  passed,  will,  ac- 
cording to  Its  terms,  exact  of  plaintiffs  pay- 
ment of  unjust  and  inequitable  sums  of  mon- 
ey and  will  cast  a  cloud  upon  their  lots  in 
said  District  No.  3.  (fi)  That  the  defendants 
below  are  threatening  to  pass,  and  will  final- 
ly pass,  said  ordinance  unless  enjoined  from 
•o  doing,  and  that  plaintiffs  will  suffer  Ir- 
reparable Injury  without  any  adequate  reme- 
dy at  law. 

The  demurrer  of  the  defendants  below  to 
the  petition  of  plaintiffs  had  the  effect,  for 
the  purpose  of  our  consideration,  of  an  ad- 
mission as  true  of  every  material  and  proper- 
ly pleaded  allegation  therein. 

The  authority  for  cities  and  municlpalltleB 
to  make  public  improvements  and  charge  the 
cost  thereof  against  lots  and  lands  therein 
which  are  benefited  by  such  improvements  is 
found  In  Revised  Laws  1910,  as  follows: 

Section  608  authorizes  the  mayor  and  dty 
council  to  cause  such  improvements  to  be 


Section  615  provides  for  the  spedflcations 
and  estimates  by  the  dty  engineer  of  the  im- 1 
provements  to  be  made  subject  to  the  approv- 
al thereof  by  the  mayor  and  council. 

Section  616  authorizes  the  mayor  and  dty 
council  to  contract  for  the  Improvements  and 
to  levy  assessments  to  pay  therefor. 

Section  619  provides  that  lots  and  lands 
benefited  by  such  Improvements  shall  be 
charged  with  the  cost  thereof. 

Section  620  authorizes  the  mayor  and  dty 
council  to  enact  ordinances  and  make  rules 
and  regulations  necessary  to  require  owners 
of  property  to  pay  the  cost  of  the  improve- 
ment 

Section  621  provides  for  the  manner  of  as- 
certaining and  designating  property  chargea- 
ble with  the  cost  of  Improvement 

Sections  622  to  625,  Indaslve,  pertain  to 
the  manner  of  ascertaining  costs  of  Improve- 
ments and  the  letting  of  contracts  therefor. 

Section  626  provides  that  "as  soon  as  the 
contract  la  let  &i>d  the  cost  of  such  improve- 
ment *  *  •  is  ascertained,"  a  board  of 
appraisers  shall  be  apiMlnted  to  appraise  and 
apportion  to  the  lots  and  lands  in  the  Im- 
proved district  the  cost  thereof. 

Section  627  requires  the  board  of  apprais- 
ers to  appraise  and  amwrtlon  to  the  lots  and 
lands  in  the  improvement  dlstrid  the  cost  of 
such  Improvements,  and  to  file  written  re- 
port thereof  with  the  dty  derk. 

Section  628  provides  that  when  the  ap- 
praisers' report  has  been  made  and  filed,  the 
mayor  and  council  shall  designate  a  time 
for  holding  a  session  to  hear  complaints  or 
objections  by  property  owners  to  the  ap- 
praisemmt  or  apportionment  by  the  apprais- 
ers as  to  any  of  the  lots  or  lands  affected 
thereby;  and  to  publish  notice  that  such 
session  of  the  ooandl  will  be  held,  and  the 
time  fixed  therefor. 

Section  629  provides  the  council  shall,  at 
the  published  session,  examine,  correct  and 
confirm  the  appraisers'  report 

The  foregoing  statutes  have  been  referred 
to  for  the  purpose  of  diowing  the  procedure 
and  requirements  prdiminaty  to  the  levy  of 
assessments,  and  the  several  acts  therein 
mentioned  are.  In  contemplation  of  the  stat- 
ute, to  be  done  as  soon  as  practicable  after 
letting  the  contract  for  dty  improvements 
and  ascertaining  the  cost  thereof. 

Although  in  the  petition  of  the  plaintiffs 
below  they  attacked  the  apportionment  by 
the  appraisers  as  bdng  excessive  and  allege 
they  had  no  opportunity  to  object  thereto, 
they  do  not  here  seriously  question  the  legali- 
ty of  any  of  the  proceedings  of  the  dty  to 
and  including  the  confirmation  of  the  appor- 
tionment and  report  of  the  board  of  apprais- 
ers, as  will  appear  from  the  following  state- 
ment on  page  9  of  their  brief  in  this  case, 
referring  to  said  objections  as  follows: 

"While  not  waiving  that  objection— and  if 
good  we  do  not  believe  it  could  be  waived — we 
do  not  care  to  aiige  it  on  this  appeal,  unless  the 
mere  suggestion  will  be  sufficient  for  the  appel- 
late court  to  hold  with  ua  on  the  nroposltlon." 
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We  do  not  think  there  Is  any  merit  in  the 
proposition  referred  to. 

The  speciflc  grounds  relied  on  by  plaintiffs 
below  for  the  injunction  sought  and  obtained 
are  stated  on  page  24  of  their  brief: 

"Without  intending  to  be  tiresome,  but  with 
the  idea  of  beinj;  bo  eznlicit  that  our  position 
cannot  be  misunderstood,  we  repeat :  (1>  That 
this  is  not  an  action  to  adjudicate  the  rights 
between  the  prooertv  owners  in  Improvement 
District  No.  3,  in  Norman,  and  F.  P.  McCor- 
mick,  wbo  contracted  to  make  those  improve- 
ments with  the  city  of  Norman.  (2)  But  in- 
stead this  action  is  to  prevent  the  city  council 
from  passing  what  they  term  a  'reassessing  or- 
dinance,' in  1913  as  of  the  year  1910,  thus  de- 
£  riving  the  proDerty  owners  in  Improvement 
•istrict  No.  3 :  (a)  Of  their  right  to  bring  suit 
within  00  days  from  the  passage  of  the  assess- 
ing ordinance  under  section  644;  (b)  requiring 
the  property  owners  to  extend  tbeir  payment 
through  a  period  of  10  years,  with  interest 
where  they  should  have  been  eiven  the  right  to 
pay  the  same  in  cash  without  interest ;  (c)  forc- 
ing the  payment  of  at  least  one  installment  and 
possibly  two  at  least  one  year  before  the  assess- 
ing ordinance  was  passed :  and  (d)  the  forcing 
of  the  property  owners  to  pay  interest  on  the 
cost  of  the  improvements  assessed  against  their 
respective  properties  when  under  the  statute 
none  is  dne;  it  being  our  contention  that  the 
60-day  limitation  in  which  to  bring  suit  does 
not  commence  to  run  until  the  passage  of  the 
assessing  ordinance,  and  therefore  any  assess- 
ing ordinance  passed  should  be  of  this  date,  and 
not  the  date  of  the  assessing  ordinance  which 
was  declared  void  by  the  court. 

"We  further  contend  that  under  our  statute 
no  interest  can  be  assessed  or  collected  against 
the  cost  of  these  Imorovements  until  after  th» 
assessing  ordinance  is  passed. 

"We  further  contend  tiiat  the  property  own- 
ers must  be  given  the  right  to  pay  their  entire 
assessment  in  cash  without  Interest  and,  lastly, 
that  no  assessment  can  become  due  until  the 
September  following  the  passage  of  the  assess- 
ing ordinance,  and  not  then  if  said  assessing 
ordinance  is  passed  after  August  1st  of  said 
year." 

We  shall  therefore  conflne  our  considera- 
tion to  the  questions  and  propositions  con- 
tained in  the  seventh,  eighth,  and  ninth 
grounds  relied  on  by  plaintiffs  b^ow  to  Justi- 
fy and  sustain  the  judgment  of  the  trial 
court 

It  Is  contended  by  counsel  for  plaintiff  in 
error  that  the  proposed  new  assessing  Ordi- 
nance No.  217  substantially  complies  with 
the  law  which,  in  the  instant  case,  authoriz- 
es the  city  of  Norman  to  adopt  an  ordinance 
levying  assessments  against  real  property  in 
Street  Improvement  District  No.  8  to  pay 
for  paving,  etc.,  of  the  streets  therein.  The 
defendants  in  error,  on  the  other  band,  con- 
tend that  the  terms  and  provisions  of  this 
proposed  ordinance  are  contrary  to  the  stat- 
utes of  Oklahoma. 

[1-4]  The  question  thus  presented  Is,  What 
is  the  existing  law  with  reference  to  new  as- 
sessing ordinances  looking  to  collection  of 
costs  of  public  Improvements,  which  in  this 
case  appears  to  have  been  approved  and  ac- 
cepted by  the  city  September  27,  1910?  In 
section  631  it  Is  provided  that: 

"Immediately  after  the  approval  of  the  city 
council  of  any  oortion  of  the  work  herein  pro- 
vided for,  the  clerk  shall  mail  to  each  property 
owner  whose  property  is  liable  for  the  work  so 


completed  and  approved  •  •  •  the  amount 
of  the  assessment  against  such  property,  and 
notifying  said  property  owner  that  said  aaseas- 
meot  may  be  paid  within  thirty  days  from  tht 
date  of  the  approval  of  the  work  as  aforesaid, 
together  with  interest  thereon  at  the  rate  of 
seven  per  cent  per  annum  from  the  date  of  said 
atie*iing  ordinance,  not  exceeding  a  period  of 
four  months." 

Section  632  provides: 

"The  first  installment  of  said  assessment  to- 
gether with  interest  to  that  date  upon  the  whole 
assessment,  from  the  date  of  the  atietrino  or- 
dinanoe,  shall  be  due  and  payable  on  the  first 
day  of  September  next  succeeding  the  comple- 
tion of  said  work,  or  any  part  thereof  not  lesa 
than  one  block,  and  one  installment,  with  the 
yearly  interest  on  the  amount  remaining  un- 
paid, shall  be  payable  on  the  first  day  of  Sep- 
tember in  each  succeeding  year  until  all  shall 
be  paid.  In  case  any  installment  of  interest 
is  not  paid  when  due,  the  installment  ao  matur- 
ed and  unpaid,  and  the  unpaid  interest  thereon, 
shall  draw  interest  at  the  rate  of  eighteen  per 
cent  per  annum  from  maturity  until  paid.  If 
said  work,  or  any  part  thereof,  not  less  than  one 
block,  shall  not  be  completed  and  approved  un- 
til after  the  first  day  of  AuKUSt  in  any  year,  the 
first  installment  of  such  assessment  and  inter- 
est, as  aforesaid,  shall  be  due  and  payable  on 
the  first  day  of  September  of  the  followinff 
year." 

Section  633  provides: 

"The  ordinance  shall  provide  that  the  otimert 
of  the  property  to  attested  thoil  have  the  priv- 
ilege of  paying  the  amountt  of  their  retpective 
atieitmentt,  without  interett,  toithin  tlUrtp  (toy* 
from  the  date  of  the  pattaae  of  rach  ordinmtee. 
The  owners  of  property  upon  which  said  work, 
or  any  part  thereof  not  less  than  one  block, 
shall  at  any  time  have  been  completed  and  ap- 
proved, shall  have  Uie  rieht  to  make  payment 
of  their  respective  assessments  within  thirty 
days  from  the  approval  of  said  work,  or  part 
thereof,  with  interest  upon  said  assessment  at 
the  rate  of  seven  per  cent,  per  annum  from  the 
date  of  taid  aitettina  ordinance  to  the  date  of 
payment:  Provided,  that  if  the  work  for  which 
any  property  owner  proposes  to  pay  his  entire 
assessment  and  interest  as  herein  provided, 
has  not  been  completed  and  approved  within 
four  months  from  the  date  of  said  assessing  or- 
dinance, then  four  months'  interest  only  shall 
be  added  to  said  assessment  and  the  remaining 
interest  credited  upon  the  record  of  said  assess- 
ment by  an  entry,  "Canceled  by  lapse  of  time,' 
with  a  statement  of  the  amount  of  interest  so 
canceled." 

Section  635  provides: 

"The  mayor  and  council,  after  the  expiration 
of  the  said  period  of  thirty  days  after  the  pas- 
sage of  the  assessing  ordmance,  vAthin  which 
feriod  the  whole  of  any  of  taid  aetetimentt  may 
0  paid  without  interest,  shall  provide  by  reso- 
lution for  the  issuance  of  n^otiable  coupon 
bonds  in  the  aggregate  amount  of  such  assess- 
ments then  remainine  unpaid,  with  interest  and 
costs,  bearing  date  fifteen  days  after  the  passa^ 
of  the  ordinance  levying  the  assessments.  •  •  •  " 

Section  644  provides: 

"•  •  ♦  Provided,  that  in  the  event  that 
an.v  special  assessment  shall  be  found  to  be  in- 
valid or  insufiicient  in  whole  or  in  part,  for  any 
reason  whatsoever,  the  city  council  may,  at 
any  time,  in  the  manner  provided  for  levying  an 
original  assessment,  proceed  to  cause  a  new  as- 
sessment to  be  made  and  levied,  which  shall 
have  like  force  and  effect  as  an  original  assess- 
ment" 

Under  the  statutes  above  referred  to,  we 
conclude  the  law  relating  to  the  new  assess- 
ing ordinance  in  question  to  be  as  follows: 
The  mayor  and  council  of  the  dty  of  Norman 
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bave  anthorlty,  and  It  was  and  la  their  duty 
In  the  manner  provided  by 'law  to  pass  a  new 
assessing  ordinance  levying  assessments 
against  the  resi)ective  lots  and  parcels  of 
land  In  Street  Improvement  District  No.  8 
for  the  sums  appropriated  to  snch  lots,  etc., 
as  shown  by  the  confirmed  report  of  the 
board  of  appraisers.  That  the  sum  or  sums 
assessed  against  each  lot  or  parcel  of  land 
shall  be  stated  and  shown  in  said  ordinance. 
That  said  assessments  and  amounts  thereof 
shall  be  divided  and  made  payable  In  10 
equal  installments,  as  follows: 

"The  first  installment  payable  September  1st, 
1911,  the  second  installment  payable  September 
Ist,  1912;  and  so  on  until  all  installments  are 
paid. 

"The  ordinance  shall  provide  that  the  owners 
of  tbe  property  so  assessed  shall  bave  the  priv- 
ilege of  paying^  the  amounts  of  their  respective 
assessments,  without  interest,  within  thirty  days 
from  the  date  of  the  passage  of  such  ordinance." 

It  may  be  provided  in  said  ordinance  that 
all  assessments  and  installments  not  paid 
within  30  days  from  the  passage  thereof 
shall  bear  Interest  at  the  rate  of  7  per  cent 
per  annum  from  the  date  of  the  ordinance, 
payable  annually,  September  Ist  Tbe  ordi- 
nance may  further  provide  that: 

"In  case  any  installment  and  interest  is  not 
paid  when  due,  the  installment  so  matured  and 
unpaid,  and  the  unpaid  interest  thereon,  shall 
draw  interest  at  the  rate  of  18  per  cent,  per 
annum  from  maturity  until  paid." 

But  no  authority  is  found  in  the  statute 
for  a  provision  in  said  ordinance  requiring 
the  payment  of  interest  on  any  assessment 
from  any  date  prior  to  the  passage  of  said 
ordinance  while  section  633,  supra,  requires 
that  said  ordinance  «h<ill  provide  property 
owners  ahall  bave  the  privilege  of  paying  as- 
sessments without  Interest,  etc.  We,  there- 
fore, conclude  the  proposed  new  assessment 
Ordinance  No.  217  does  not  comply  with  the 
statute,  and  therefore  is  unauthorized,  for 
the  reason  that  it  does  not  provide  property 
owners  in  Streft  Improvement  District  No.  3 
shall  have  the  privilege  of  paying  assess- 
ments against  their  property  without  Inter- 
est, within  SO  days  from  the  passage  there- 
of, and  for  the  further  reason  that  by  the 
terms  of  said  proposed  ordinance  property 
owners  will  be  reqvdred  to  pay  interest  at 
the  rate  of  7  per  cent,  per  annum  from  Sep- 
tember 2i,  1910,  on  all  assessments  against 
their  property  in  said  improvement  district 

[5]  Counsel  for  plaintiff  in  error  further 
contends  that  a  suit,  such  as  plaintiffs'  be- 
low, cannot  be  maintained  to  enjoin  a  city 
council  from  passing  an  ordinance  concern- 
ing a  subject-matter  within  its  Jurisdiction, 
and  authorities  are  dted  which  amply  sup- 
port this  contention  as  the  general  rule, 
though  there  are  well-recognized  exceptions 
to  the  rule  stated.  The  authorities  cited  by 
plaintiff  in  error  in  support  of  this  conten- 
tion of  noninterference  by  courts  of  equity 
in  the  passage  of  city  ordinances  apply  the 
rule  only  to  ordinances  involving  legislative 
discretion.    2  McQnilUn  on  Municipal  Cor- 


porations (cited  by  plaintiff  in  error)  {  706, 
as  to  ordinances  which  will  not  ordinarily 
be  enjoined,  reads  as  follows: 

"Ordinarily  the  passage  of  an  ordinance  is  a 
legislative  act  which  a  court  of  equity  wiil  not 
enjoin." 

Tile  same  author,  on  exceptions  to  tbe  rale 
stated,  says  (section  705,  p.  1S34): 

"The  exception  to  the  rule  wonld  seem  to  t>e 
limited  to  cases  where  the  atoveming  body  of 
the  municipality  has  no  power  to  act  on  the 
particular  subject  legislatively  at  all,  or  where 
the  threatened  act  is  not  legislative,  but  purdy 
ministerlai,  or  where  such  boidy  is  clothed  with 
certain  powers,  but  threatens  to  go  l>eyond  or 
outside  of  such  powers,  and  thereby  invade  the 
pT«q>erty  or  property  rights  of  complainant" 

In  22  Cyc.  at  page  890,  referring  to  ordi- 
nances the  passage  of  which,  as  a  general 
rale,  will  not  be  enjoined,  it  is  said: 

"The  general  rule  is  that  a  municipal  corpo- 
ration, in  tbe  exercise  of  a  le/fiilative  poirer  in 
relation  to  tbe  subjects  committed  to  its  juris- 
diction, can  no  more  be  enjoined  than  can  tbe 
Legislature  of  the  state." 

And  further,  referring  to  exceptions  to  tbe 
rale  Just  stated,  the  same  author  says  (same 
page): 

"There  are  exceptions,  however,  to  this  doe- 
trine  of  noninterference,  as  where  the  mere  pas- 
sage of  the  ordinance  would  immediately  occa- 
sion, or  would  lie  followed  by,  some  irreparable 
loss  or  injury  beyond  the  power  of  redress  by 
subsequent  judicial  proceedings,  or  where  it 
would  cause  a  multiplicity  of  suits." 

An  assessing  ordinance,  however,  does  not 
involve  discretion,  it  is  one  which  the  city 
council  is  required  by  statute  to  pass  for  the 
purpose  of  raising  funds  to  pay  for  improve- 
ments done  or  contracted  for,  and  is  reme- 
dial and  mandatory. 

In  the  case  of  City  of  93  Reno  et  al.  t. 
Cleveland-Trinidad  Paving  Co.,  25  Okl.  648. 
at  page  660,  107  Pac.  163,  at  page  167  (27 
U  R.  A.  [N.  S.)  650),  the  prefeent  Chief  Jus- 
tice, in  discussing  tbe  subject  of  remedial 
statutes,  says: 

"It  being  settled  that  all  the  proceedings  of 
the  city  authorities  up  to  the  time  of  letting 
said  contract  were  re^lar,  after  the  letting  of 
the  contract  no  discretion  of  any  kind  is  vested 
in  the  city  or  its  municipal  council.  Whether 
its  action  in  declaring  a  necessity  to  pave,  etc., 
or  in  ascertaining  that  no  sufficient  protests  had 
been  made,  and  determining  to  proceed  with  the 
improvement  is  leKislative  or  administrative  do 
not  concern  us  in  this  connection.  After  the 
contract  has  been  let  the  statute  is  mandatory  in 
its  terms  that  tbe  council  shall  anpoint  apprais- 
ers ;  shall  levy  an  assessment ;  shall  provide  for 
the  issuance  of  bonds;  that  the  mayor  and 
clerk  shall  8)«n  and  attest  the  bonds  t  that  the 
clerk  shall  publish  notice  of  the  time  when  the 
first  assessment  becomes  due  and  payable,  and 
shall  certi^  to  the  county  treasurer  such  as- 
sessments as  are  not  paid  within  tbe  time  speci- 
fied. All  of  these  duties  are  ministerial,  and  the 
council,  mayor,  or  clerk  are  left  without  any 
discretion  as  to  whether  they  shall  or  shall  not 
perform  them." 

We,  therefore,  conclude  that  supposed  Or- 
dinance No.  217  is  not  within  tbe  class  of 
ordinances  which  courts  of  equity  may  not 
enjoin,  and  that  the  contention  of  plaintiff 
In  error  to  that  effect  is  without  merit 

Tbe  next  and  ilnal  question  for  onr  conaid- 
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eration  is  whether  proposed  Ordinance  No. 
217,  if  finally  passed  by  the  city  of  Normau, 
with  its  present  terms  and  reqairements,  will 
result  in  Irreparable  injury  to  defendants  in 
error  as. property  owners  in  Street  Improve- 
ment District  No.  3  in  said  dty,  or  would 
the  passage  of  said  ordinance  likely  result 
in  a  multiplicity  of  suits  by  or  between  the 
city  and  property  owners  therein?  If  It 
would  have  this  effect  then  the  Judgment  of 
the  court  below  enjoining  the  passage  thereof 
should  stand. 

It  Is  contended  by  plaintiffs  t>elow,  defend- 
ants In  error,  that  the  passage  of  Ordinance 
217,  with  the  recitals  contained  therein, 
would  have  the  effect  to  preclude  them  from 
bringing  the  suit  authorized  by  section  844, 
Bev.  Laws  1910,  to  set  aside  the  assessments 
made  by  this  ordinance,  or  to  contest  the 
validity  thereof,  since  by  the  terms  of  tlte 
ordinance  the  assessment  Installments  and  in- 
terest are  declared  to  be  due  and  payable 
more  than  three  years  ago,  while  their  right 
to  bring  said  suit  is  limited  by  said  section 
to  60  days,  dut  we  do  not  agree  with  this 
contention.  Section  644,  supra,  provides  that 
such  suit  may  be  brought  within  60  days  aft- 
er the  passage  of  the  ordinance  making  such 
.final  assessment.  As  yet  no  ordinance  has 
been  passed,  and  the  property  owners  would 
have  the  right,  under  this  statute,  to  bring 
the  suit  therein  authorized  within  60  days 
from  the  taking  effect  of  Ordinance  No.  217. 
It  Is  further  claimed  by  defendants  In  error 
that  the  passage  of  the  supposed  ordinance 
wiU  cast  a  cloud  upon  the  title  to  their 
lots,  etc.,  in  Improvement  District  No.  3, 
and  ve  cannot  say  this  contention  is  without 
merit  If  this  ordinance  la  passed,  it  will 
become  a  matter  of  public  record  from  which 
it  will  appear  that  plaintiffs,  who  are  alleged 
and  admitted  to  be  property  owners  in  Street 
Improvement  District  No.  8  in  the  city  of 
Norman,  are  Indebted  in  the  agg^regate  prin- 
cipal sum  of  $60,792.81,  and  that  the  same, 
with  Interest  at  the  rate  of  7  per  cent  per 
annum  from  the  27th  day  of  September,  1910, 
is  a  lieu  upon  their  property  in  said  dis- 
trict and  is  unpaid,  and  will  not  wholly  ma- 
ture until  September,  1020. 
•  The  case  of  City  of  El  Heno  v.  Paving  Co., 
supra,  was  one  in  which  the  dty  council  had 
adopted  an  ordinance  repealing  an  assess- 
ment ordinance,  and  were  proceeding  and 
threatening  to  put  the  repealing  ordinance 
into  effect  by  publishing  it  as  required  by 
law.  It  appears  the  trial  court  by  injunc- 
tion restrained  the  final  publication  putting 
the  repealing  ordinance  into  effect  on  the 
ground  that  to  repeal  the  assessing  ordinance 
would  cast  a  cloud  upon  the  city's  bonds  is- 
sued to  pay  for  paving  improvements,  etc., 
and  this  court  affirmed  the  Judgment  below. 
This  court  on  pages  660  and  661  of  25  Okl., 
•  on  page  167  of  107  Pac,  says : 

"These  aasessmentB  are  the  basis  upon  which 
i«8t  the  bond*  issued  in  payment  to  the  contrac* 
tor.    To  destroy  that  aBseasing  ordinance  is  to 


destroy  the  property  of  Oie  contractor.  To  cast 
npon  the  assessing  ordinance  by  an  attempt  to 
repeal  is  to  create  a  cloud  upon  the  title  to  bis 
property,  which  will  result  in  irreparable  loss, 
and  which  can  be  removed  only  bjr  a  snit  in 
equity.  The  action  of  the  council  in  attempt- 
ing to  repeal  the  aiteiiing  ordinanoe  uhu  not 
a  legi$1aHv«  act  taken  by  a  legitlative  bodjf  in 
the  exeroite  of  a  leffitlative  dttoretiion.  It  was 
an  act  with  reference  to  a  purely  mlDisterial 
matter,  and  one  clearly  in  excess  of  its  powers. 
It  was  an  act  outside  of  the  powers  of  the  ma- 
nicipal  council  which  invades  the  proper^  rigbu 
of  the  contractor.  That  a  law  of  a  state  depriv- 
ing one  of  his  property  without  due  process  of 
law,  or  impairing  the  obligation  of  one's  con- 
tract, may  M  annulled  and  the  ezecntion  thereof 
enjoined  is  a  rule  established  by  the  Sapreme 
Court  of  the  United  States  as  early  as  tbe  case 
of  Marbary  ▼.  Madison,  1  Cranch,  137,  2  £•.  Ed. 
60.  That  a  municipal  ordinance  passed  in  the 
exercise  of  its  delegated  power  is  a  law  of  the 
state,  and,  if  tbe  same  has  the  effect  of  depriv- 
ing one  of  his  property  without  doe  process  of 
law  or  impairinx  the  obligation  of  one's  con- 
tiact  the  same  may_  be  annulled  and  the  en- 
forcement thereof  enjoined  seems  to  be  also  well 
settled." 

The  principle  Involved  In  the  El  Reno 
Case  and  the  Instant  case  is  quite  similar. 
In  .the  former  a  cloud  would  be  cast  on  tbe 
city's  bonds  held  by  the  contractor  by  a  re- 
peal of  the  assessing  ordinance,  while  in 
this  case  the  final  passage  of  the  proposed 
Ordinance  217,  by  the  terms  of  which  proper- 
ty owners  in  Improvemoit  District  Noi  3, 
instead  of  being  allowed  to  i>ay  all  assess- 
ments without  interest,  aa  provided  by  stat- 
ute, will  be  required  to  pay  interest  at  the 
rate  of  7  per  cent  per  annum  from  Septem- 
ber 27, 1910,  on  all  assessments,  and  the  pub- 
lic records  will  show  a  Hen  on  said  prop- 
erty to  1920  to  secare  both  the  assessments 
and  Interest  It  may  be  contended  that  prop- 
erty owners  should  force  the  dty  coundl  to 
accept  tbe  payment  of  all  assessments  with- 
out interest  within  SO  days  after  the  pas- 
sage of  Ordinance  No.  217.  This  is  true,  but 
to  do  so  would  evidently  necessitate  numer- 
ous suits  against  the  dty,  since  the  provi- 
sions in  the  ordinance  that  interest  shall  be 
paid  from  September  27,  1010,  Justifies  the 
assumption  that  such  interest  will  be  de- 
manded. It  might  also  be  said  that  Hie  con- 
tractor and  bondholder  In  the  El  Reno  Case 
would  compel  the  dty  council  to  pass  a  new 
assessing  ordinance  in  case  c^  thf  repeal  of 
the  original  one  and,  while  the  bonds  are 
held  by  the  contractor,  only  one  suit  in  that 
case  would  be  necessary,  while  in  this  case, 
no  doubt,  a  great  number  of  salts  wonld  be 
brought  by  property  owners  to  defeat  collec- 
tion by  the  dty  of  excessive  interest  or  to 
enforce  their  right  to  pay  in  cash.  In  section 
4881,  Rev.  Laws  1910,  it  is  said: 

"An  injunction  may  be  granted  to  enjoin  die 
enforcement  of  a  void  judgment  the  iU(«aI  levy 
of  any  tax,  charge  or  assessment  *  *  *  or 
any  proceeding  to  enforce  the  same;  and  an; 
number  of  persons  whose  property  is  affected  by 
a  tax  or  assessment  so  levied  may  unite  in  the 
petition  filed  to  obtain  soch  injanction." 

22  Cyc.  at  page  766,  says: 
"The  prevention  of  a  maltiplidty  of  actions 
at  law  u  one  of  the  special  grounds  of  equity 
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Jurindirtton,  iind  for  that  purpose  the  remedy 
by  injunction  is  freely  used." 

See,  also,  other  autborittes,  aupra. 

The  material  facts  we  hare  referred  to 
are  properly  In  plaintiffs'  petition,  and,  as 
we  have  before  stated,  were  by  defendants' 
demurrer  admitted  to  be  tnie;  and,  defendants 
haTing  elected  to  stand  on  tbelr  demurrer 
upon  the  overruling  thereof  by  the  trial  court, 
the  court  properly  entered  Judgment  perpetu- 
ally enjoining  the  city  of  Norman  and  its 
mayor  and  coundlmen  and  their  succesi^orsi  in 
ofllce  from  proceeding  further  with  the  final 
passage  of  the  ordinance.  It  may  be  con- 
tended that  the  city  probably  would  have 
amended  the  ordinance  before  final  passage 
so  as  not  to  exceed  Its  authority,  but  the 
allegation  In  the  petition  Is  It  is  threatening 
to  finally  pass  the  ordinance  unless  enjoined 
by  a  court.  This  allegation  Is  admitted 
by  defendants'  demurrer,  and  the  truth  there- 
of demonstrated  by  the  prosecution  of  this 
appeal.  Had  it  not  been  the  intention  of  the 
city  council  to  pass  the  ordinance  complained 
of.  then  why  go  to  the  expense  of  this  appeal? 

We  do  not  wish  to  be  understood  as  holding 
a  proper  new  assessing  ordinance  cannot  be 
passed  by  the  dty  council  for  the  collection 
of  amount  apportioned  in  the  report  of  ap- 
praisers approved  September  27,  1910.  Un- 
der section  644,  Rev.  Laws  1910,  such  new 
ordinance  may  be  passed  at  any  time.  What 
we  do  bold  is  that  this  Ordinance  217,  with 
its  present  provisions,  would  be  inequitable 
to  property  owners  and  violative  of  their  stat- 
utory rights  as  to  the  time  and  manner  of 
payment  of  assessments  and  interest. 

We  have  carefully  examined  the  record  In 
this  case,  from  which  it  does  not  appear 
there  has  been  a  miscarriage  of  Justice  or 
the  substantial  violation  of  any  constitutional 
or  statutory  right  of  defendants  below. 

The  Judgment  Is  therefore  afHrmed.  All 
the  Justices  concur,  except  KANB,  C.  J,,  not 
participating. 


SECURITY  TRUST  &  SAVINGS  BANK  OF 

CHARLES  CITY,  IOWA.  v.  OLEICH- 

MAN.     (No.  4118.) 

(Supreme  Court  of  Oklahoma.    May  18,  1915.) 

(SuUabut  by  the  Court.) 

1.  Afpcal  and  Erbob  «=9569  —  Appkai.  — 
Case-  M  ade— Settuement. 

An  order  made  May  27,  1012,  extending 
the  time  for  mailing  and  serving  case-made, 
provided  it  should  be  extended  "tu  and  inclusive 
uf  the  12tli  day  of  Juue,  1912,  the  defendant  to 
bave  ten  days  thereafter  in  which  to  suggest 
amendments,  case  to  bo  signed  and  settled  upon 
Rve  days'  notice,  in  writing,  by  either  party." 
Tlie  ciise  was  served  on  the  8th  day  of  June, 
1!I12.  and  settled  on  the  16th  day  of  June  there- 
after. The  rase-made  fails  to  show  that  nutice 
was  givuu  of  the  time  and  place  of  settlement, 
and  also  that  the  defendant  in  error  was  pres- 
ent, either  in  person  or  by  counsel,  or  that  be 
n-nivpd  his  riglit  to  be  present.     Beld,  that  sucli 


case-mode  was  not  properly  settled  and  oerti- 
ficd  and  presents  no  error  for  review. 

I  Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  §§  253(^-2545 ;    Dec.  Dig.  «=»589.] 

2.  Appeal  and  Ehbor  «=>568,  .569— Appeal 
—Certificate— Case-Made— Settlement. 

Defendant  in  error  lias  a  right  to  notice  of 
the  time  and  place  of .  settlement  of  case-made, 
and  the  certincate  of°  the  trial  judse  settling 
the  case,  which  fails  to  show  the  presence  of  the 
defendant  in  error,  either  in  person  or  by  at- 
torney, or  that  the  right  to  be  present  was  waiv- 
ed,  is   fatally  defective. 

(iCd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  IS  232»-2545;  Deft  Dig.  «=> 
568.  069.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Canadian  County : 
John  J.  Carney,  Judge. 

Action  by  the  Security  Trust  &  Savings 
Bank  of  Charles  City,  Iowa,  against  O.  F. 
Ulelchman.  Judgment  for  defendant,  and 
plalutia  brings  error.    Dismissed. 

Blake  &  Boys,  of  Oklahoma  City,  for  plain- 
tiff In  error.  F.  L.  Bojniton  and  P.  S.  Nagle, 
both  of  Kingfisher,  for  defendant  In  error. 

GALBRAITH,  C.  This  action  was  com- 
menced by  the  plaintiff  in  error,  as  assignee 
and  holder  of  a  promissory  note  executed  by 
the  defendant  in  error  to  Hart-Parr  Com- 
pany, a  corporation  of  Charles  City,  Iowa. 
Among  oUier  defenses  set  up  in  the  answer 
was  that  of  a  failure  of  consideration.  There 
was  a  trial  to  the  court  and  a  Jury,  and  a 
verdict  returned  fortlie  defendant.  On  thi:i 
verdict  the  court  rendered  Judgment  against 
the  plaintiff  for  costs.  To  review  this  judg- 
ment the  plaintiff  has  appealed  to  this  court 

[1,2]  The  defendant  in  error  has  presented 
and  argued  a  motion  to  dismiss  the  appeal 
on  the  ground  that  this  court  is  without  Ju- 
risdiction to  review  the  errors  assigned,  since 
the  case-made  upon  wtiich  these  assignments 
are  based  is  a  nullity  for  the  reason  that  it 
was  not  properly  settled  and  certified  by  the 
trial  Judge.  The  record  shows  that  the  mo- 
tion for  new  triol  was  overruled  on  January 

3,  1012,  and  that  the  plaintiff  was  then  given 
60  days  to  prepare  and  serve  case- made,  and 
the  defendant  10  days  in  which  to  suggest 
amendments;  the  case-made  to  be  settled 
on  5  days'  notice.  It  also  appears  that  va- 
rious orders  extending  the  time  for  making 
and  serving  the  case  were  entered  in  the 
cause,  and  the  last  one  made  on  May  27, 
1912,  provides  as  follows: 

"Said  time  is  hereby  extended  to  and  inclu- 
sive of  the  12th  day  of  June,  1912,  defendant 
to  have  ten  days  thereafter  in  which  to  suggest 
amendments,  case  to  he  signed  and  settled  upon 
five  days'  notice,  in  writing,  by  either  party." 

The  record  further  shows  that  the  case- 
made  was  served  upon  the  defendant's  attor- 
neys on  the  8th  day  of  Juue,  1912,  and  set- 
tled on  the  16tb  day  of  June  thereafter.  The 
certificate  of  the  Judge  settling  the  case, 
omitting  the  caption  and  title,  is  as  follows: 

"I,  the  undersigned,  judge  of  the  district  court 
of  the  Thirteenth  judicial  district  for  Canadian 
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oounty,  Okl.,  hereby  certify  that  the  foregoins 
was  presented  to  nie  as  a  case-made  in  the  ac- 
tion above  entitled,  and  I  now  settle  and  sien 
the  same  as  a  true  aud  correct  case-made,  and 
direct  that  it  be  attested  and  tiled  with  the 
clerk  of  the  court" 

It  will  be  observed  that  this  certificate  does 
not  recite  that  the  defendant  In  error,  or  his 
attorney,  was  present  at  the  settling  of  the 
case,  or  that  they  bad  notice  thereof,  and 
waived  their  right  to  be  present  It  does  ap- 
fiear  that  this  case  was  settled  before  the 
time  given  the  defendant  to  suggest  amend- 
ments  bad  expired,  as  directed  In  the  order 
<jf  May  27,  1912. 

It  has  been  rei)eatedly  held  by  this  conrt 
that  the  record  must  show  that  the  Uefend- 
Jiut  In  error  had  notice  of  the  time  and  place 
■of  settling  the  case-made,  or  was  present  at 
that  time,  or  waived  the  right  to  be  present 
Tills  record  falls  to  show  notice  to  the  de- 
fendant of  the  time  and  place  of  settling  the 
case;  it  falls  to  show  that  be  vvas  present. 
In  person  or  by  counsel,  or  that  he  waived 
:hls  right  to  be  present.  In  the  absence  of 
this  showing,  the  case-made  is  not  properly 
(■ertlfled  and  presents  no  error  for  review. 
This  case  is  controlled  by  Harrison  et  al.  v. 
Penny,  28  Okl.  523,  114  Tac.  734,  the  syllabus 
of  which  reads: 

"Where  no  notice  of  the  time  of  settlement 
of  a  case-made  is  Kiven  or  waived,  and  there  is 
no  appearance  of  the  opposite  party  either  in 
.person  or  by  counsel  a  case  so  settled  is  a  nul- 
lity, and  no  jurisdiction  is  vested  in  this  court 
to  decide  any  question  arisins  thereon." 

See,  also,  Thompson  et  al.  v.  Fulton,  20 
Okl.  700.  110  I'uc.  244;  Wood  v.  Jones,  32 
Okl.  C40,  122  Pac.  678 ;  Walcher  v.  Btirford. 
-»«t  al.  (not  yet  officially  reported)  147  Pac. 
774. 

We  therefore  recommend  that  the  motion 
:to  dismiss  be  sustained. 

PER  CURIAM.    Adopted  in  whole. 


■(47  Okl.  2S3) 

SNYDER  T.  WORTEN  et  al.     (No.  4014.) 

.(Supreme  Court  of  Oklahoma.    March  16,  1015. 

Rehearing  Denied  April  27,  1015.) 

(Svltabut  hv  the  Court.) 

Indians  ®=»27— Subplus  Allotment— J odo- 

UENT  Lien. 

Reversed  on  the  authority  of  Neilson  t.  A1- 
*erty,  30  Okl.  400.  120  Pac.  847. 

[Kd.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  S§  10,  20;    Dec.  Dig.  «=»27.] 

Error  from  District  Court,  Osage  County; 
>R.  H.  Hudson,  Judge. 

Action  by  J.  M.  Worten  against  E.  C.  Sny- 
der and  another.  Judgment  for  plaintiff,  and 
the  defendant  named  brings  error.  Re- 
versed and  remanded,  with  directions. 

Grinstead,  Mason  &  Scott,  of  Pawhuska, 
for  plalntlir  In  error,  h.  P.  White,  J.  M. 
Worten,  and  Hargls  &  Sams,  all  of  Pawhus- 
ka. for  defendants  in  error. 


KANE,  C.  J.  This  was  a  proccedlnj. 
wliereby  the  defendant  In  error  J.  M.  Worten 
sought  to  enforce  a  Judgment  obtained  !>> 
him  in  the  county  court  of  Osage  count.v 
against  certain  lands  situated  therein.  The 
lands  against  which  the  judgment  is  sought 
to  be  enforced  were  part  of  the  surplus  al- 
lotment of  one  Musgrove,  a  member  of  the 
Osage  Tribe  of  Indians,  to  whom  the  land 
was  allotted  under  the  provisions  of  what  Is 
known  as  the  "Osage  Allotment  Act"  (Act 
Juno  28,  1006,  c.  3572,  34  Stet  at  L.  539). 
The  court  below  sustained  the  contention  of 
the  plaintiff,  defendant  in  error  here,  and  it 
is  to  reverse  this  action  of  the  trial  court 
that  this  proceeding  in  error  was  commenced. 

The  theory  of  the  plaintiff  was  that  upon 
the  issuance  of  a  certlflcate  of  competency  to 
Musgrove,  pursuant  to  paragraph  7  of  section 
2  of  the  act  of  Congress  above  referred  to, 
the  judgment  procured  by  him  in  the  county 
court,  said  court  being  a  court  of  record,  be- 
came a  lien  upon  the  surplus  lands  of  tbe 
judgment  debtor.  Tbe  plaintiff  In  error,  who 
purchased  the  land  from  tbe  allottee  subse- 
quent to  the  rendition  of  the  judgment,  con- 
tends: (1)  That  the  Judgments  of  county 
courts  In  this  Jurisdiction  In  no  event  con- 
stitute Uens  upon  real  estate;  and  (2)  that 
tbe  Issuance  of  a  certlflcate  of  competency 
affects  only  voluntary  conveyances  by  tbe  al- 
lottee, and  does  not  apply  to  the  creation  of 
Hens  or  transmission  of  title  by  operation  of 
law.  As  the  latter  contention  seems  to  be 
sustained  by  the  case  of  Neilson  v.  Alberty, 
36  Okl.  490,  129  Pac.  847,  we  do  not  deem  It 
necessary  to  notice  tbe  first  In  that  case 
the  judgment  was  rendered  in  one  of  the 
United  States  courts  for  tbe  Indian  Territory 
against  an  Osage  Indian  on  the  Ist  day  of 
December,  1903.  On  July  30,  1009,  tbe  Secre- 
tary of  the  Interior  approved  a  pateut  to 
said  Indian's  surplus  allotment  of  Osage  In- 
dian lands,  and  on  the  30th  day  of  October 
following  issued  a  certlflcate  of  competency  to 
said  allottee.  On  tbe  29tb  day  of  January, 
1910,  a  transcript  of  said  Indian  Territory 
Judgment  was  filed  in  tbe  office  of  the  clerk 
of  the  district  court  of  Osage  county,  in 
which  county  said  judgment  debtor's  land 
was  situated.  It  was  held  that  tbe  Issuance 
of  tbe  certificate  of  competency  did  not  re- 
move tbe  restrictions  on  alienation  so  as  to 
subject  said  lands  to  said  Judgment  Hen.  Mr. 
Commissioner  Sharp,  who  prepared  tbe  opin- 
ion for  the  court.  In  discussing  tbe  question 
under  consideration,  says: 

"Does,  therefore,  this  statute  contemplate  the 
attaching  of  a  judgment  lien  to  the  surplus 
lands  of  such  citizen  upon  the  issuance  of  such 
certificate  ?  If  not,  the  judgment  of  tbe  cotrrt 
below  shoyld  be  affirmed.  Obviously  the  first 
provision  authorizing  a  member  of  the  tribe  to 
whom  a  certificate  of  competency  has  been  is- 
sued to  sell  and  convey  her  surplus  Innda  can- 
not be  construed  to  mean  that  said  lands  may 
be  subjected  to  a  lien  created  by  operation  of 
law.  The  latter  clause,  which  provides  that, 
upon  tbe  issuance  of  the  certificate  of  comppte?)- 
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cy,  a  member  ahall  have  the  Helit  to  manage, 
control,  and  dispose  of  her  lands  the  same  as 
any  citizen  of  the  United  States,  it  is  contended 
by  plaintiff  in  error,  placed  the  defendant  in 
error  upon  exactly  the  same  footing  in  respect 
to  her  surplus  allotment  as  any  United  States 
citizen  owning  land.  We  are  unable  to  agree 
with  this  contention,  and  submit  that  the  words 
employed  cannot  be  extended  by  any  known  rnle 
of  construction  so  as  to  authorize  the  attaching 
to  the  lands  of  a  lien  created  by  statute,  not 
the  result  of  the  voluntary  act  of  the  ^lottee." 

On  the  authority  of  the  foregoing  case,  the 
judgment  In  the  Instant  case  mnst  be  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  proceed  In  conformity  with  the 
views  herein  expressed.  All  the  Justices  con- 
cur. 

(«I  OU.  2S«) 

WATKINS  NAT. 'bank  v.  POLK  et  al. 

(No.  3825.) 

(Supreme  Court  of  Oklahoma.    Feb.  16,  1916. 

Behearing  Denied  AprU  27,  1915.) 

(SyUalua  by  the  Court.) 
Appeal  and  Ebbob  ^976(>— BBiEr  —  Dia- 

IflSBAI.. 

Appeal  dismissed  for  failure  to  comply  with 
rule  26  of  the  Supreme  Court  (187  Pac.  xi). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  8101,  3126;  De&  Dig.  «=» 
766.] 

Error  from  District  Court,  Murray  Coun- 
ty ;  R.  McMUlan,  Judge. 

Action  by  the  Watklns  National  Bank 
against  T.  Polk  and  others.  Plaintiff,  being 
dissatisfied  with  the  amount  of  a  judgment 
In  Its  tavor,  brings  error.    Dismissed. 

8.  D.  Bishop,  of  Lawrence,  Kan.,  and  H. 
W.  Fielding,  of  Sulphur,  for  plaintlfl  in  error. 
Emanuel  ft  Broadbent,  of  Sulphur,  for  de- 
fendants In  error. 

KANE,  O.  J.  This  was  an  action  upon 
several  promissory  notes,  aggregating  some 
$1,200  or  ?1,500.  There  were  numerous  de- 
fenses Interposed  below,  among  which  may  be 
mentioned  partial  payment,  bar  of  the  statute 
of  limitations,  etc.,  and  a  cross-petition  was 
also  filed,  wherein  damages  growing  out  of 
the  same  transaction  was  claimed.  Upon 
trial  to  a  jury  there  was  a  verdict  for  the 
plaintiff  In  the  suin  of  $758.27,  upon  which 
judgment  was  duly  entered,  whereupon  the 
plaintiff,  being  dissatisfied  with  the  amount 
of  the  Judgment,  Instituted  this  proceeding 
In  error,  whereby  he  seeks  to  have  reviewed 
certain  actions  of  the  trial  court. 

^niere  are  numerous  errors  assigned;  but, 
on  account  of  failure  of  counsel  to  comply 
with  rule  25  (137  Pac.  xi)  of  this  court,  we  de- 
cline to  review  any  of  them.  The  following 
is  a  sample  of  the  errors  assigned  as  they 
appear  in  the  brief  of  counsel: 

"That  the  said  court  erred  in  admitting  incom- 
petent and  improper  evidence  over  the  objections 
and  exceptions  of  the  plaintiff  in  error,  as  will 
more  fully  appear  by  reference  to  the  following, 
nmong  othpr,  pages  of  said  case-made:  Poses 
42.  43.  76.  78.  9«,  117, 136, 157." 


Then  follow  assignments  of  error  num- 
bered from  1  to  18,  Inclusive,  after  whldi 
counsel  says: 

"Plaintiff  in  error  a.abmits  each  of  at>ove-aa- 
signed  errors  as  propositions  within  themselves, 
and  in  support  thereof  respectfully  calls  the 
court's  attention  to  the  record  as  heretofore 
cited,"  etc. 

Further  on  In  his  brief,  counsel  continues: 
"We  will  now  refer  the  court  to  the  record:  It 
will  be  observed  that  the  plaintiff  in  error 
throughout  the  trial  in  the  lower  court  made 
every  objection  known  to  the  procedure  of  the 
court  against  this  unfounded  claim  of  defendant 
in  error  for  the  damages  sued  on  in  his  cross- 
petition;  objected  to  the  court  allowing  de- 
fendant in  error  to  amend  his  cross-petition  by 
setting  up  a  new  and  different  defense  and 
cause  of  action  (see  case-made,  56,  174;  176, 
176) ;  objected  to  the  introduction  of  evidence 
under  said  cross-petition  (case-made,  175,  176) ; 
objected  to  the  introduction  of  incompetent  and 
improper  evidence  under  said  cross-petition 
(case-made,  60,  61,  62,  63,  78,  79,  80,  88,  89,  90, 
loo,  101);  moved  to  strike  out  such  Incompe- 
tent evidence  (case-made,  63,  117) ;  objected  to 
defendant,  after  plaintiff  in  error  had  rested  its 
case,  changing  the  word  'induced'  to  'command- 
ed,' as  shown  by  case-made,  p.  28;  demurred  to 
the  evidence  of  defendant  in  error  under  said 
counterclaim  (see  case-made,  p.  117) ;  excepted 
to  instructions  by  the  court  to  the  jury  with 
reference  to  said  damages  (case-made,  160,  161,. 
162)." 

Rule  26  requires  that: 

''The  brief  of  the  plaintiff  In  error  In  all 
cases  shall  contain  an  abstract  or  abridgment 
of  the  transcript,  setting  forth  the  material 
parts  of  the  pleadings,  proceedings,  facts  and 
docnments  upon  whidi  he  relies,  together  with 
such  other  statements  from  the  record  as  are 
necessary  to  a  full  understanding  of  the  ques- 
tions presented  to  this  court  for  decision,  so  that 
no  examination  of  the  record  itself  need  be 
made  in  this  court.  •  •  •  Where  a  party 
complains  on  account  of  the  admission  or  rejec- 
tion of  testimony,  he  shall  set  out  in  his  brief' 
the  full  substance  of  the  testimony,  to  the  ad- 
mission or  rejection  of  which  be  objects,  stat- 
ing specifically  his  objection  thereto.  Also, 
where  a  party  complains  of  instructions  given  or 
refused,  he  shall  set  out  in  totidem  verbis  in 
his  brief  separately  the  portion  to  which  he 
objects  or  may  save  exceptions.  *  •  •  The 
brief  shall  contain  the  specifications  of  errors 
complained  of,  separately  set  forth  and  number- 
ed, the  argument  and  authorities  in  support  of' 
each  point  relied  on,  in  the  same  order,  with 
strict  observance  of  role  7  [137  Pac  ixj." 

There  has  been  no  attempt  on  the  part  of 
counsel  to  comply  with  the  rule  In  any  of 
the  foregoing  particulars. 

For  the  reason  stated,  the  appeal  must  be- 
dlsmlssed.    All  the  Justices  concur. 


(47  OU.  SO) 

ADAMS  V.  HIQOINS  et  aL    (No.  6269.) 

(Supreme  Court  of  Oklahoma.    March  9,  1916. 

Rehearing  Denied  April  27,  1915.) 

(Byttabus  by  the  Courts 

1.  Appeai.  and  Erbob  «=>327  —  Necessabt 
Pabties— Dismissal. 

Where  a  joint  Judgment  is  rendered  dismiss- 
ing as  to  several  defendants,  an  appeal  to  the 
Supreme  Court,  in  which  some  of  the  defendants 
in  whose  favor  such  joint  Judgment  was  ren- 
dered are  not  Joined  or  served  with  summons  in- 
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error  and  whoM  Interest  would  be  affected  by 
reversal  of  the  case,  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  1795,  1814-1820,  1822- 
1835 ;  Dec.  Dig.  «=»327.1 

2.  Abatement  and  Revival  ^974  —  Obdeb 

or  Rbvivob— TiuE. 

An  order  to  revive  an  action  against  the 
representatives  or  successors  of  a  deceased  de- 
fendant shall  not  be  made  without  the  consent 
of  such  representatives  or  successors,  .  unless 
made  within  one  year  from  the  time  it  could 
have  first  been  made,  or  unless  done  under  some 
exceptional  circumstances  or  special  statute. 

[Eii.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  g|  42&-431.  433-440, 
442-444;  Dec.  Dig.  «=.74.] 

Brror  from  District  Court,  OUaboma 
County;    Geo.  W.  Qark,  Judge. 

Action  by  John  C.  Adams  against  Robert 
W.  Hlgglns  and  others.  A  demurrer  to  the 
petition  was  sustained,  and  plaintiff  brings 
error.    Appeal  dismissed. 

John  Madden,  of  Parsons,  Kan.,  I*  B.  Kel- 
logg, J.  Harvey  Frith,  of  E)mporia,  Kan., 
Harry  R.  Winn,  of  Oklahoma  City,  Dennis 
<X  Payne,  of  Kansas  City,  Mo.,  and  William 
Thompson,  for  plaintiff  in  error.  Keaton, 
Wells  A  Johnston,  Everest,  Smith  ft  Camp- 
bell, J.  S.  Jenkins,  and  Jas.  L.  Brown,  all  of 
Oklahoma  City,  for  defendants  in  error. 

BROWN,  J.  This  is  an  action  wherein  the 
plaintiff  In  error,  plaintiff  below,  sets  up  an 
equitable  estate  and  dalm  of  ownership  of 
the  southwest  quarter  of  section  83,  town- 
ship 12  north,  range  3  west,  containing  160 
acres  of  land,  upon  which  a  portion  of  the 
city  of  Oklahoma  City  Is  now  situated.  The 
defendants  comprised  Robert  W.  HIggins,  to 
whom  United  States  patent  was  issued  to 
said  land  October  15,  1896,  his  subsequent 
grantees  and  their  mortgagees,  and  others 
who  are  alleged  to  have  some  claim  of  title 
to  some  portion  of  said  land. 

After  setting  out  his  claim  of  ownership 
to  said  land  and  alleging  the  patent  to  Big- 
gins was  obtained  by  fraud  and  perjury,  and 
other  grounds  of  right  not  necessary  here  to 
state,  plaintiff  prays  Judgment  of  the  court 
as  follows: 

"Wherefore  plaintiff  prays  that  he  be  adjudg- 
ed and  decreed  to  be  the  equitable  owner  of  said 
real  estate,  and  that  be  be  restored  to  and  re- 
cover possession  of  said  land  from  each  and  all 
of  the  defendants.    •    •    • " 

The  defendants  In  this  case  are  so  numer- 
ous they  will  not  be  named  except  when  nec- 
essary for  the  purposes  of  this  opinion. 

To  the  petition  of  the  plaintiff  a  large 
number  of  the  defendants  filed  demurrers, 
which  were  sustained,  and  a  joint  judgment 
rendered  by  the  court  dismissing  plaintiff's 
case  as  to  the  demurring  defendants,  the 
plaintiff  electing  to  stand  upon  his  pleadings, 
from  which  judgm«it  said  plaintiff  brings 
error  to  this  court 

[1,2]  Certain  of  the  defendants  have  filed 


motion  to  dismiss  the  appeal  of  the  plaintiff 
on  the  ground  of  alleged  failure  to  make 
certain  parties  in  the  case  below  parties  to 
the  appeal,  and  failure  to  serve  or  obtain 
waivers  of  service  of  summons  in  error,  and 
that  said  parties  are  necessary  parties  to  this 
appeal,  were  jointly  sued,  and  a  joint  Judg- 
ment rendered  dismissing  said  action  aa  to 
them. 

(1)  It  Is  claimed  that  Zulu  M.  Davidson 
was  a  party  defendant  to  the  case  below  and 
pleaded  therein,  and  has  neither  been  serr- 
ed  or  appeared  in  this  court  An  examina- 
tion discloses  that  she  was  a  party  below  as 
alleged,  but  on  page  84  of  the  record  we  find 
the  following: 

"  •  •  •  And  we  hereby  waive  tiie  issuance 
and  service  of  summons  fsom  the  Supreme  Court 
of  the  state  of  Oklahoma  in  said  cause.  Walters 
ft  HUpert.  Attys.  for  Zula  M.  Davidson." 

This,  we  think,  properly  brings  tbis  de- 
fendant into  the  Supreme  Court,  and  the 
slight  misspelling  of  the  name,  espectally  in 
view  of  there  being  no  other  defendant  in 
the  case  by  a  similar  name,  is  ImmateriaL 

(2)  B.  W.  John  is  claimed  by  defendants 
In  error  to  have  been  a  party  to  the  proceed- 
ing below,  and  has  not  been  served  wltb  sum- 
mons or  waived  the  same  in  this  court. 
Plaintiff  in  error  seeks  to  excuse  the  fttllure 
to  serve  him  In' this  court,  which  he  admits 
by  asserting  that  he  was  mortgagee  of  one 
A.  F.  Binns.  We  think  this  admission  is 
conclusive  proof  of  bis  being  a  necessaiy 
party  to  the  anieal,  for,  as  mortgagee  of  the 
property,  or  a  portion  thereof,  he  certainly 
would  be  a  party  whose  interest  would  be  af- 
fected by  reverse  Judgment 

(3)  As  to  defendant  S.  P.  Sohlberg  the 
same  facts  exist  as  to  defendant  B.  W.  John, 
above  named. 

(4)  It  is  admitted  by  plaintiff  in  error  that 
Brook  Jones  was  a  party  below,  and  failure 
to  bring  him  proi>erly  Into  the  appeal  to  this 
court  is  attempted  to  be  excused  by  the  as- 
sertion that  he  has  "assigned  his  Interest  to 
one  C.  Im  Everest,"  and  who  Is  a  defendant 
in  error,  and  has  waived  service  in  the  Su- 
preme ODurt  We  find  no  proof  of  this  state 
of  affairs  in  the  record,  and.  If  it  were  so, 
we  do  not  think  an  assignment  ot  one's  In- 
terest In  land  in  controversy  terminates  the 
suit  as  to  such  parties,  at  least  sot  so  auto- 
matically. We  think  Jones  was  a  proper 
party,  and  should  have  been  brought  into  the 
Supreme  Court 

(5)  It  is  claimed  that  John  Burrows,  a  de- 
fendant below,  died  before  the  proceedings  in 
error  were  commenced ;  that  his  personal 
representatives  or  heirs  have  not  been 
brought  Into  this  court  by  proper  proceed- 
ings in  revivor,  and  that  no  sununona  in  et- 
ror  has  been  served  on  them,  and  that  the 
time  has  expired  In  whidi  such  proceed- 
ings can  be  had.  It  appears  that  Burrows 
died  January  17,  1914;  that  petition  in  error 
was  filed  in  the  Supreme  Court  April,  1914. 
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Section  8298,  Bev.  Laws  1910,  readB  u  fol- 
lows: 

"An  order  to  revive  an  action  against  the  rep- 
resentativea  or  successor  of  a  defendant  shall 
not  be  made  without  the  consent  of  such  repre- 
sentatives or  successors,  unless  in  one  year  from 
the  time  it  could  have  been  first  made,  except 
«a  otherwise  provided  by  law." 

More  than  a  year  has  elapsed,  and  no  or- 
der has  been  made,  and  no  exceptional  or  ex- 
cnsable  circumstances  alleged.  While  there 
Is  an  application  for  order  of  rerlval  pend- 
ing, we  do  not  think  delaying  to  act,  and 
making  application  long  after  the  same  first 
conid  have  been  done,  will  operate  to  extend 
the  time  allowed  by  law.  As  there  Is  no  con- 
sent ot  the  representatives  or  successors  as 
above  required  or  the  lack  therepf  explained, 
or  brought  within  some  statutory  exception, 
we  think  an  order  of  revivor  cannot  now  be 
made. 

(6)  U  A.  Rockwood,  (7)  A.  D.  Lee,  (8)  Rosa 
Kelsey,  (9)  E.  E.  Houghton,  (10)  Angelina  Bul- 
11s,  are  defendants  who,  it  is  alleged,  have 
died,  and  whose  heirs  or  personal  represent- 
atives have  not  been  served  and  brought 
into  the  case  on  appeal,  but,  as  this  appeal 
will  have  to  be  dismissed  on  account  of  fail- 
ure to  make  other  necessary  parties  to  the 
case  parties  to  the  appeal,  we  shall  not  at- 
tempt to  discuss  and  determine  the  questions 
as  to  these  defendants. 

(11)  J.  K.  Boughton,  (12)  E.  Croak,  (13)  X 
J.  Hartet,  and  (14)  Geo.  6.  Soblberg,  are  de- 
fendants below,  and  who  were  served  by  pub- 
lication, while,  as  appears  from  the  uncon> 
troverted  affidavit  of  defendants  in  error, 
they  were  at  all  times  residents  of  Oklaho- 
ma, most  of  tbem  being  In  active  business  In 
Oklahoma  City,  and  appearing  in  the  city 
directory  under  proper  name  and  address. 

(15)  Solon  A.  Bible,  who  defaulted  as  party 
defendant,  was  served  by  publication  based 
upon  return  "Not  found"  of  summons  In  er- 
ror by  the  sheriff. 

(16)  W.  L.  Payne  was  made  a  party  de- 
fendant In  the  district  court,  that  he  was 
served  with  summons  in  error,  and  that  he 
disclaims  and  had  no  Interest  in  the  suit,  ap- 
pears from  his  affidavit.  In  which  be  states 
that  be  at  one  time  held  a  mortgage  on  a 
portion  of  the  land  in  question,  but  that  same 
was  paid  in  fnll°  prior  to  the  beginning  of 
this  action  In  the  lower  court. 

(17)  James  R.  Mitchell,  It  appears,  was 
served  by  publication  under  the  name  of 
"James  Mitchell,"  and  we  agree  with  coun- 
sel for  plaintiff  in  error  that  this  defect  is 
"Immaterial,*'  and  we  think  service  on  James 
Mitchell  is  sufficient 

(18)  Anna  M.  FrlzsEtil  was  made  a  party 
defendant  in  the  lower  court  by  mistake,  it 
Is  alleged  by  plaintiff  in  error ;  that  she  has 
and  had  no  Interest  in  the  snbject-matter  of 
the  suit;  bat  it  appears  from  her  affidavit 
that  she  was  served  by  copy  of  summons  in 
error  left  with  her,  and  that  through  mistake 


the  aherUTs  return  sbowa  service  on  BmnM 
M.  Frlazell. 

(19)  It  is  objected  that  Masa  J.  Foulk,  a 
defendant  below,  is  not  served  with  snmmons 
in  this  court  However,  an  examination  of 
the  record  discloses  service  of  copy  of  sum- 
mons In  error  on  J.  L.  Brown,  her  attorney. 
In  which  appears  the  name  of  Masa  J.  Foulk. 

Similar  objection  Is  made  to  service  to 
Cecil  Proctor  In  this  court  bnt  we  think  the 
record  conclusively  shows  service  of  snm- 
mons In  error  on  his  attorney,  J.  It,  BrowiL 

We  think  it  appears  beyond  question  from 
an  examination  of  the  motions  and  the  an- 
swers thereto,  together  with  the  record  and 
files  of  this  case  that  a  number  of  the  de- 
fendants against  whom  Joint  Judgment  was 
rendered  below,  and  who  were  Jointly  sued 
as  sh6wn  by  the  prayer  of  the  plaintiff  above 
quoted  in  part  and  the  Judgment  entered,  are 
not  brought  into  this  court  either  by  failure 
to  make  them  parties,  or  by  failure  to  obtain 
service  or  waiver  of  snmmons  in  error. 

This  being  a  suit  against  these  defendants 
as  grantees  or  parties  holding  under  such 
grantees  of  the  original  patentee,  Robert  W. 
Higglns,  to  the  land  in  question,  each  and 
every  defendant  so  holding  or  claiming  title 
is  a  party  whose  interest  would  be  affected 
by  reversal  of  the  Judgment  and  therefore 
are  necessary  parties  to  this  appeal. 

There  are  other  questions  involved  In  the 
motion  we  have  not  considered,  for  the  rea- 
son that  the  appeal  must  be  dismissed  for  the 
reasons  above  shown. 

The  appeal  Is  therefore  dismissed. 


(M  Okl.  3S4) 

BENNETT  et  aL  v.  ODNEAL.    (No.  3589.) 

(Supreme  Court  of  Oklahoma.    July  14,  1914. 
Rehearing  Denied  December  1,   1914.) 

(8ulUihu$  hy  the  Court.) 

1.  Pbincipai.  and  Subett  «s>104— Rixkase 
op  Subett— BxTKWsiON  of  Tiue. 

Where  the  maker  and  payee  of  a  note  ex- 
tend the  time  of  its  payment  by  a  valid  agree- 
ment, for  a  consideration,  so  to  do,  without  the 
knowledge  or  consent  of  a  snxety  thereon ;  this 
will,  ordmarily.  release  the  surety  from  his  obli- 
gation to  pay  the  note;  provided  the  relation  of 
surety  is  disclosed  on  the  face  of  the  note,  or 
Uie  payee  has  other  notice  of  same  at  the  time 
of  taking  the  note. 

[Ed.  Note.— For  other  cases,  see  Primdpal  and 
Surety,  Cent.  Dig.  If  18(1-190.  193-195.  197- 
200 ;   Dec  Dig.  «=3l(>4.1 

2.  Hohxsteao  «=3ll8— Mobtoaob— HuSBAIfO 

AND   WlTE — CoNSIDEBATION. 

A  wife  has  the  right  to  join  her  husband 
in  a  mortgage  of  the  homestead,  to  secure  the 
payment  of  a  note  of  the  husband,  where  the 
consideration  of  the  same  come  to  him  alone; 
and  such  a  mortgope  is  valid  and  enforceable 
without  any  part  of  the  consideration  passing 
directly  into  the  hands  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  M  192.  196,  203-209,  216,  217;  Dec. 
Dig.  «=9ll8.1 
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3.  Husband  and  Wife  ®=»171— Release  of 

SCBETV — MoRTOAOE   ON    HOMESTEAD. 

Where  a  husband  and  wife,  for  the  purpose 
of  securioK  a  debt  of  the  husband,  joiu  in  the 
execution  of  a  mortKaee  on  the  homestead,  the 
title  to  which  is  in  the  husband,  the  wife  does 
not  thereby  become  a  surety  of  ner  husband  so 
aa  to  be  entitled  to  all  the  rights  and  privileges 
of  other  sureties;  and  if  her  husband  and  the 
holder  of  the  mortsatce  enter  into  a  valid  agree- 
ment for  the  extension  of  the  time  of  payment 
of  the  debt,  without  the  knowledge  of  the  wife, 
such  agreement  will  not  destroy  the  validity  of 
the  mortgage. 

f  Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  §{  671-«83,  721,  950,  951; 
Dec.   Dig.  «E=»171.] 

4.  Homestead  ®=»128— Husband  and  Vfirx 
^=171— Equitable  Interests — ^Notice. 

"Where  the  title  of  record  to  land  was  sole- 
ly in  the  husband,  but  in  fact  the  wife  was  the 
equitable  owner  of  an  undivided  interest  there- 
in, and  both  executed  a  mortgage  thereon  to 
secure  the  debt  of  the  husband,  she  is  not  enti- 
tled to  assert,  as  against  the  mortgage,  the 
rights  of  a  surety  to  the  extent  of  her  interest 
in  the  land,  unless  the  mortgagee  had  notice  of 
such  interest  when  he  extended  the  time  of  pay- 
ment of  the  debt.  The  mere  fact  that  she  join- 
ed in  the  covenant  of  seisin  in  the  mortgage 
does  not  charge  the  mortgagee  with  such  no- 
tice." 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  SI  224-232;  Dec  Dig.  <g=>12S; 
Husband  and  Wife,  Cent.  Dig.  {{  671-683,  721, 
9«50,  961;    Dec.  Dig.  «8=9l71.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Murray  County; 
.S.  H.  Russell,  Judge. 

Action  by  George  W.  Odneal  against 
Cbarles  M.  Bennett  and  another.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

C.  N.  Allen  and  Walter  E.  Latimer,  both  of 
Sulphur,  for  plaintiffs  in  error.  Geo.  M. 
Nicholson,  of  Sulphur,  and  Gray  &  McVay,  of 
Oklahoma  City,  for  defendant  In  error. 


BREWER,  C.  This  is  an  ordinary  suit  on 
a  promissory  note  and  to  foreclose  a  mort- 
gage on  real  estate.  The  note  Is  executed  by 
Cbas.  M.  Bennett  alone.  The  mortgage  by 
both  he  and  Ella  M.  Bennett,  his  wife.  The 
defendants  filed  answer  in  the  case,  the  sub- 
stance of  the  matter  relied  upon  for  a  de- 
fense being  that  when  the  note  became  due 
the  payee  accepted  the  accrued  interest  and 
extended  the  time  of  payment  of  the  note, 
and  did  this  upon  two  occasions,  and  that  the 
wife,  Ella  M.  Bennett,  who  had  Joined  In  the 
execution  of  the  mortgage,  did  not  know  of, 
nor  consent  to,  the  extensions,  and  that 
therefore  the  mortgage  which  she  had  signed, 
and  which  consisted  of  the  homestead,  was 
released  and  cannot  be  enforced.  It  was  also 
alleged  that  while  title  to  the  mortgaged 
lands  was  In  the  husband,  yet  that  the  wife 
bad  furnished  a  portion  of  the  purchase 
money  with  which  the  lands  were  bought, 
and  therefore  had  an  equitable  interest  in 
the  same  as  owner.  In  addition  to  her  home- 
stead rights.    The  court  sustained  the  plain- 


tiff's motion  for  a  Judgment  on  the  plead- 
ings, on  the  ground  that  the  matters  stated 
in  the  answers  did  not  constitute  a  defense. 
Exceptions  were  taken  to  this  ruling  of  the 
court,  and  the  defendants  bring  the  case  here 
as  plaintiffs  in  error. 

[1 ,  3,  4]  Several  reasons  are  urged  In  the 
api>ellant8'  briefs  for  a  reversal,  and  these 
are  met  by  arguments  from  the  appellee 
showing  why  the  case  was  properly  decided. 
Much  argument  is  presented  in  both  briefs 
relative  to  whether  or  not  the  extension  of 
the  time  of  payment  was  based  on  any  con- 
sideration; but  this  argument  and  the  point 
is  not  material  in  this  suit  unless  Mrs.  Ben- 
nett occupies  the  status  of  a  surety.  In  the 
event  she  should  be  held  to  t>e  a  surety,  tills 
would  be  an  important  and  perhaps  decisive 
question ;  for  it  has  been  very  generally  held 
by  the  courts  that  where  the  maker  of  a 
note,  by  a  valid  agreement  with  the  payee  for 
a  sufficient  consideration,  extends  the  time 
of  payment  without  the  knowledge  or  con- 
sent of  the  surety,  this  releases  the  surety 
from  his  obligation  to  pay  the  note,  provided 
the  payee  knew  that  such  person  was  a 
surety,  or  same  was  disclosed  by  the  instru- 
ment St  Maries  v.  Polleys  et  al.,  47  Wis. 
67,  1  N.  W.  389;  Culbertson  v.  Wilcox,  11 
Wash.  622,  39  Pac.  954 ;  Roberts  v.  Bane,  32 
Tex.  386;  Kaighn  v.  Fuller,  14  N.  J.  Eq. 
419;  Wilson  v.  Foot  11  Mete.  (Mass.)  285; 
Morgan  v.  Thompson,  60  Iowa,  280,  14  N.  W. 
306 ;  Mullendore  et  aL  ▼.  Wertz,  76  Ind.  431, 
39  Am.  Rep.  166;  Stewart  v.  Parker,  55  Ga. 
666.  But  as  we  view  this  case  the  wife  did 
not  bear  the  relation  to  the  payee  of  surety. 
She  did  not  sign  the  note.  She  merely  join- 
ed with  her  husband  in  the  execution  of  the 
mortgage  on  the  homestead  which  was  to 
secure  the  payment  of  the  husbcjid's  note. 
This  exact  question  was  before  the  Supreme 
Court  of  Kansas  in  Jenness  v.  Cutler,  12  Kan. 
500,  and  was  decided  against  the  contentions 
of  appellants.  In  that  case  one  clause  of  the 
syllabus  is  as  follows: 

"Where  a  husband  and  wife,  for  the  purpose 
of  -securing  a  debt  of  the  husband,  join  in  the 
execution  of  a  mortgage  to  their  homestead,  tlie 
title  to  which  being  in  the  husband,  the  wife 
does  not  thereby  become  such  a  surety  of  her 
husband  as  to  be  entitled  to  all  the  rights  and 
privileges  of  other  sureties:  and  if  her  hus- 
band and  the  holder  of  the  mortgage  enter  into 
a  valid  agreement  for  the  extension  of  the  time 
for  the  payment  of  said  debt  for  one  year,  such 
agreement  will  not  destroy  the  validity  of  th« 
mortgage." 

And  upon  the  point  Mr.  Justice  Valentine 
of  that  court  makes  the  following  observa- 
tions: 

"Now.  under  such  a  state  of  facts,  was  the 
wife  a  sure^?  We  suppose  she  might  be  said 
in  one  sense  to  be  the  surety  for  her  husband, 
but  in  a  very  remote  and  attenuated  sense,  and 
not  at  all  in  the  sense  in  which  the  word  is 
used  in  the  law.  We  suppose  it  may  also  be 
said  that  the  wife  has  in  one  sense  an  estate 
in  the  homestead  occupied  by  herself  and  hus- 
band, although  the  title  to  the  same  may  be  in 
her  husband;  but  still,  if  it  is  an  estate,  it  is 
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rach  Mu  estate  aa  has  never  been  defined  by  law, 
an  estate  unknown  to  the  common  law,  tech- 
nically DO  estate  at  all.  The  whole  estate  in 
such  a  case  is  in  fact  wholly  in  the  husband, 
with  merely  a  restriction  for  the  benefit  of  his 
family  upon  his  power  to  alienate  the  same. 
It  ia  true  the  wife  has  an  interest  in  the  home- 
stead, a  present  and  existing  interest,  an  in- 
terest that  will  be  protected  by  the  courts ;  but 
it  ia  simply  an  interest  growing  out  of  the  mar- 
riage relation,  and  has  no  other  or  different 
foundation  than  the  marriaee  relation  and  occu- 
pancy. It  requires  no  instrument  in  writing 
to  create  such  an  interest,  nor  does  it  require 
any  instrument  in  writing  to  destroy  it  A 
merely  going  upon  the  premises  and  occupying 
the  same  as  a  homestead  will  create  the  inter- 
est. The  abandonment  of  the  premises  as  a 
homestead  will  destroy  the  interest.  And  if  the 
wife  sbould  die  while  occupying  the  premises  as 
a  bomestead,  she  would  have  nothing  that  would 
descend  to  her  heirs,  or  go  to  her  executors  or 
administrators,  and  nothincr  that  she  could  de- 
vise or  bequeath.  The  whole  estate  would  con- 
tinue to  belons  to  her  husband,  and  after  her 
death  he  could  sell  and  convey  the  same  by  a 
deed  executed  by  himself  alone.  As  we  have 
before  said,  the  wife  has  a  present  and  exist- 
ints  interest  in  the  homestead,  such  as  will  be 
protected  by  the  courts,  but  so  she  has  in  all 
the  other  property  of  her  husband.  Every  hus- 
band is  bound  to  support  and  maintain  his  wife, 
where  she  has  not  other  means  ample  to  support 
herself;  and  all  his  property,  real  and  person- 
al, not  exempt  from  execution,  is  under  continu- 
al pledge  for  such  suoDort.  Even  where  she 
abandons  him  for  just  cause,  any  person  may 
furnish  her  with  necessaries  and  loolc  to  ber 
husband's  property  for  compensation,  and  in 
many  cases  she  may  sue  him  directly  for  the 
means  of  support.  Civil  Code,  i|  649,  639. 
The  action  in  such  a  case  is  called  an  action  for 
alimony;  and  in  such  action  the  court  may  re- 
strain by  Injunction  the  disposition  of  the  bus- 
band's  property  pending  the  litigation.  Code, 
i  644,  and  sections  237  to  249.  Now,  notwith- 
standing this  present  and  existing  interest  of 
the  wife  in  all  the  property  of  the  husband, 
still  no  one  has  ever  yet  supposed  that  the  wife 
was  such  a  surety  for  her  husband  that  if  a 
creditor  of  her  husband  should,  by  a  valid  agree- 
ment, extend  the  time  for  the  payment  of  her 
husband's  debt,  the  creditor  would  thereby  re- 
lease all  her  husband's  property  from  the  pay- 
ment of  such  debt.  Even  in  states  where  it  Is 
necessary  for  the  wife  to  sign  a  mortgage  of 
real  estate  not  a  homestead  in  order  to  bar  her 
interest  in  such  real  estate,  no  one  has  ever  yet 
supposed  that  by  such  signing  she  became  audi 
ft  sarety  for  her  husband  that  she  was  entitled 
to  all  the  rights  and  privileges  of  other  sureties. 
Indeed,  it  has  never  been  held  in  any  state  that 
a  wife  could  become  a  surety,  entitled  to  all 
the  rights  and  privileges  of  other  sureties,  un- 
less she  pledged  some  portion  or  all  of  her  ovm 
separate  property." 

It  may  be  added  that  the  constltntlonal 
and  statutory  provisions  relative  to  a  bome- 
stead In  force  in  Kansas  were  practically  the 
game  In  substance  as  those  in  force  here. 

Appellants  dte  Hubbard  v.  Ogden,  22  Kan. 
363,  asking  the  especial  attention  of  the  court 
to  that  opinion,  evidently  considering  that  it 
affects  or  modifies  the  case  Just  quoted  from, 
but  it  has  no  such  effect.  It  is  true  in  that 
case  the  court  held  that  the  wife  was  the 
surety  of  the  husband,  to  the  extent  of  her 
separate  property,  which  was  included  in 
the  mortgage  securing  the  note;  but  it  will 
be  seen  at  s  glance  that  this  was  a  rery  dif- 
ferent proposition  from  that  decided  In  Jen- 


ness  T.  Cutler,  supra,  the  doctrine  of  whldi 
case  seems  to  be  supported  by  abundant  au- 
thority. OmUe  V.  O'Toole  et  al.,  16  N,  D. 
126,  112  N.  W.  677;  Roberts  t.  Roberts,  10 
N.  D.  631,  88  N.  W.  289;  Jenness  et  al.  v. 
Cutler,  12  Kan.  600;  Smith  t.  Scherck,  60 
Miss.  491;  Mahon  v.  Cooley,  36  Iowa,  479; 
Tennlson  v.  Tennison,  114  Ind.  424,  16  N.  E. 
818 ;  Bank  v.  Blythe  ft  Milner,  63  S.  W.  409, 
64  S.  W.  208,  21  Ey.  Law  Rep.  1033. 

[2]  A  wife  has  the  right  to  Join  with  her 
husband  in  a  mortgage  of  the  homestead,  to 
secure  a  note  of  the  husband,  where  the  con- 
sideration of  the  same  came  to  him  alone; 
and  such  a  mortgage  is  valid  and  enforceable 
without  any  consideration  moving  directly  to 
the  wife.  This  is  the  holding  of  the  Terri- 
torial Supreme  Court  in  Bastln-  v.  Schaf er  et 
al.,  15  OkL  607,  86  Pac.  349.  The  point 
raised,  based  upon  the  allegation  In  the  an- 
swer that  the  wife  had  an  equitable  interest 
in  the  mortgaged  property  In  addition  to  her 
bomestead  rights,  has  no  merit  The  matter 
pleaded  did  not  state  a  defense.  It  is  not 
averred  that  the  plaintiff  knew  of  her  equi- 
table interest,  or  that  be  had  constructive 
notice  of  same  through  a  writing  of  record. 
Crelghton  v.  Crane  et  al.,  73  Neb.  650,  103 
N.  W.  284 ;  Von  Hemert  v.  Taylor,  73  Minn. 
339,  76  N.  W.  42. 
In  the  last-cited  case  it  is  said: 
"Where  the  title  of  record  to  land  was  solely 
in  the  husband,  but  in  fact  the  wife  was  the 
equitable  owner  of  an  undivided  interest  there- 
in, and  both  executed  a  mortgage  thereon  to  se- 
cure the  debt  of  the  husband,  she  is  not  entitled 
to  assert,  as  against  the  mortgagee,  the  rights 
of  a  surety  to  the  extent  of  her  mterest  in  the 
land,  unless  the  mortgagee  had  notice  of  such 
interest  when  he  extended  the  time  of  payment 
of  the  debt.  The  mere  fact  that  she  joined  in 
the  covenant  of  seisin  in  the  mortgage  does  not 
charge  the  mortgagee  with  such  notice." 

We  find  no  substantial  error  in  the  record, 
and  therefore  the  Judgment  should,  in  all 
things,  be  affirmed. 

PER  CURIAM.    Adopted  in  whot^. 


(47  OKI.  328) 

LINDLBY  V.  KELLT  et  aL    (No.  3680.) 

(Supreme  Court  of  Oklahoma.     Dec.  16,  1914. 

Rehearing  Denied  April  27,  1916.) 

(SyUabut  by  the  Court.) 

1.  Apfkai.  and  Ebbob  <S=»1040  —  Habiojess 
Ebbob— Ruling  on  Deuubbeb. 

Where  a  petition  contains  a  misjoinder  of 
parties  and  causes,  and  demnrrer  thereto  is  over- 
ruled, and  issue  being  joined  on  a  single  cause 
against  one  of  the  defendants,  the  other  causes 
being  abandoned,  the  error  m  overruling  the 
demurrer  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  408&-4106;  Dec.  Dig.  «=» 
1040.] 

2.  Appeal  and  Ebbob  «s>186— VsNin  «=> 
77— Objection  to  Jubisdiction— Waiveb— 
Pbesentation  Below— Necessitt. 

'  Where  a  defendant  resides  and  is  served 
with  summons  in  a  county  other  than  the  one 
in  which  the  suit  is  filed,  and  such  defendant 
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demurs  to  th«  petidon  without  objection  to  the 
jurisdiction  of  the  court,  he  thereby  waives  his 
right  to  have  the  case  filed  and  tried  in  the 
county  of  his  residence,  and  such  objection  can- 
not be  raised  for  the  first  time  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Die.  «=9l88;  Venue,  Cent.  Dig.  {{ 
69,  134,  138;   Dec.  Dig.  <S=977.] 

3.  Frauds,  Statuti  of  «=923— Aobekmeht  bt 
Stockholdeb— Satisfaotiom  or  Cobfobats 
Liability. 

Where  A.,  B.,  and  C.  contract  with  a  cor- 

S>ration  to  do  certain  work  and  such  corpora- 
on  borrows  money  from  one  of  its  stockholders 
to  carry  on  the  work,  and  such  corporation  is 
unable  to  get  funds  to  pay  A.,  B.,  and  C,  who 
are  about  to  quit  on  account  of  nonpayment, 
and  said  stockholder  takes  an  assignment  of  all 
the  assets  of  said  corporation  and  takes  con- 
trol of  the  corporation  work  to  carry  out  its 
contract  in  order  to  secure  the  payment  of  the 
money  loaned-  by  him  to  the  corporation  and 
verbally  proi>08ed  to  A.,  B.,  and  C.  if  they  will 
complete  their  contract  that  he  will  pay  them 
the  amount  then  due  and  for  the  labor  to  be 
performed,  which  is  accepted  and  the  work  per- 
formed by  A.,  B.,  and  C,  held  to  be  an  original 
promise,  and  the  fact  that  its  results  in  the 
satisfaction  of  the  corporation's  liability  does 
not  bring  it  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  18,  19;   Dec.  Dig.  «=923.} 

4.  T^IAI,  4s»277— iNBTBCCnORB  — Indobsk- 
VENT. 

Where  the  court  reads  his  charge  to  the 
jury  and  counsel  then  desire  to  have  the  court 
indorse  thereon  after  each  instruction  "his  ex- 
ception," "the  ruling,"  "allowance  of  exception," 
and  signature  of  the  judge,  the  denial  of  such 
request  is  not  error;  the  making  of  such  record 
is  not  intended  for  inspection  by  the  jury,  and 
if  counsel  is  permitted  to  save  his  exceptions 
and  incorporate  the  same  in  his  record  for  ap- 
peal, every  right  is  thereby  secured  and  pro- 
tected. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §;  687,  688;  Dec.  Dig.  «=»277.] 

6.  Afpeai.  and  Ebbob  4=91063  —  Habuucbs 
Ebrob— Concents  of  Biix  of  Sale. 

Witnesses  were  permitted  to  testify  as  to 
the  contents  of  a  bill  of  sale,  and  the  court  prop- 
erly instructed  the  jury  to  disregard  such  testi- 
mony. Held,  not  sufficient  ground  to  justify  a 
reversal  of  the  cause. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi  4178-4184;  Dec  Dig.  «s» 
1053.f 

Error  from  District  Court,  Tillman  Coun- 
ty;   Frank  Mathews,  Judge. 

Action  by  W.  H.  Kelly  and  others  against 
T.  H.  Lindley.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

Wilson  te  Tomerlin,  of  Oklahoma  City,  and 
Ahem  ft  Searcy,  of  Frederick,  for  plalntlfif 
in  error.  Mounts  ft  Davis,  of  Frederick,  and 
Gray  ft  McVay,  of  Oklatioina  City,  for  de- 
fendants in  error. 

LOOFBODRROW,  J.  The  petlUon  alleges, 
in  substance,  that  the  Hackberry  Flat  Ditch 
Company  was  legally  organized  for  the  pur- 
pose of  ditching  a  certain  drainage  district 
in  Tillman  county,  Okl.;  that  said  company 
entered  into  a  written  contract  with  J.  E. 
Kirkes  to  construct  said  drainage  ditch,  the 
coiiRideratldii  named  being  $21,203.93.    There- 


after J.  B.  Klrkea  assigned  said  Mmtraet  to 
the  lindley-Kirkes  Construction  Company,  a 
cori>oration,  the  stockholders  of  wtiich  were 
J.  E.  Kirkes,  T.  H.  Lindley,  and  Ills  dan^- 
ter,  M.  J.  Lindley,  wlio  were  vice  president, 
president,  and  secretary-treasurer,  resi)ec- 
tively,  in  the  order  named.  Thereafter  tlw 
Lindley-Kirkes  Construction  Company,  by 
verbal  contract,  employed  plaintiffs,  Kelly, 
Warren  ft  Warren,  to  construct  a  part  of  said 
ditch,  and  agreed  to  pay  plaintiEb  ^,007.80 
therefor ;  that  the  sum  of  $1,744.20  was  paid 
thereon  as  the  work  advanced;  that  plain- 
tiffs performed  their  contract,  and  tbere  is 
now  due  them  from  the  Llndl^-ICirkes  Con- 
struction Company  the  sum  of  $2,863.60.  It 
is  further  alleged  that  T.  H.  Lindley  claims 
ail  the  proceeds  and  amounts  due  for  digging 
of  said  ditch,  by  reason  of  an  assignment 
thereof  to  him,  made  by  said  construction 
company,  and  that  there  is  due  from  the  Und- 
owners  $7,000  or  $8,000.  It  is  further  alleged 
that,  in  addition  to  their  contract  witb  Lind- 
ley-Kirkes Construction  Company,  the  defend- 
ant Lindley  agreed  by  verbal  contract  witli 
these  plaintiffs  that  if  they  would  complete 
the  said  contract  as  per  agreement  with  the 
Lindley-Kirkes  Construction  Company,  wlilcb 
he  then  owned  individually,  and  which  would 
be  to  the  individual  interest  of  said.  Lind- 
ley, that  he  (LAndley)  would  pay  plalnHflTs 
whatever  sum  might  be  due  them  for  snch 
work;  that  there  is  now  due  them  $2,863.60 
from  said  defendant  Lindley.  Plaintiffs  fur- 
ther allege  that  by  virtue  of  the  contract 
above  referred  to  and  by  verbal  agreements 
and  contracts  with  these  plaintiffs,  the  Hack- 
berry  Flat  Ditch  Company  are  indebted  to 
the  plaintiffs  in  the  sum  of  $2,863.60  for  the 
value  of  their  work  in  said  ditch,  etc. 

Attached  to  the  petition  is  Exhibit  A,  the 
contract  between  Hackberry  Flat  Ditch  Com- 
pany and  J.  E.  Kirkes,  Exhibit  B,  assign- 
ment of  the  contract  from  Kirkes  to  the 
Lindley-Kirkes  Construction  Company,  and 
Exhibit  C,  which  is  as  follows: 

"June  1st.  1906. 

"This  is  to  certify  that  the  Lindley-Kiikea 
Construction  Company  have  ttiis  day  assigned 
all  their  rights,  title  and  interest  in  and  to  all 
money  now  due  them  and  all  future  payments 
that  will  become  due  from  time  to  time,  as  the 
work  progresses  on  the  Hackberry  Flat  Drain- 
age Ditch,  in  Tillman  county,  Ouahoma,  to  T. 
H.  Undley. 

"Lindley-Kirkes  Construction  Company, 
"By  J.  E.  Kirkes. 

"M.  3.  Lindley,  Secretary.    [Seal.]" 

A  summons  was  issued  and  served  on  the 
Hackberry  Flat  Ditch  Company,  and  return- 
ed not  found  as  to  Lindley-Kirkes  Construe- 
tl<m  Company  and  T.  H.  Iilndley.  An  alias 
summons  was  issued  and  served  on  T.  H. 
Lindley  in  Oklahoma  county;  thereafter  de- 
fendant Lindley  filed  a  demurrer  to  the  pe- 
tition, consisttng  of:  First,  a  general  demur- 
rer; second,  that  two  or  more  causes  of  ac- 
tion were  improperly  Joined;    third,  defect 
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In  parties  defendant— wblCh  demurrer  was 
overruled.  Thereafter  Llndlejr  answered. 
No  service  was  ever  had  upon  or  appearance 
entered  In  the  cause  by  the  Lindley-Klrkes 
Construction  Company.  There  was  no  testi- 
mony taken  nor  Judgment  entered  against  it 
nor  the  Hackberry  Ditch  Company,  but  the 
case  was  tried  only  against  T.  H.  T>indley, 
upon  bis  verbal'  promise  to  pay. 

The  evidence  shows  that  when  the  work 
was  partially  completed,  plalntifts  were  in 
need  of  funds  to  pay  their  labor,  and,  the 
Iilndley-Klrkes  Construction  Company  falling 
and  refusing  to  pay  them  for  their  labor, 
plaintiffs  were  arranging  to  quit  work  on  the 
ditch,  and  Llndley  then  came .  to  plalntlfTs 
and  promised  to  pay  them  for  all  their  labor 
on  the  ditch  if  they  would  go  ahead  and  com- 
plete it,  and  stated  in  substance  that  he  had 
taken  over  the  Lindley-Klrkes  Construction 
Oomimny,  that  Klrkes  had  transferred  his  in- 
terest therein  to  Llndley;  as  Llndley  ex- 
pressed it,  he  was  "the  whole  cheese."  Llnd- 
ley also  testified  that  he  had  advanced  mon- 
ey, to  the  Llndeley-Klrkes  Construction  Com- 
pany, and  to  secure  the  same  he  took  charge 
of  the  work,  and  the  assignment.  Exhibit  C. 
The  testimony  also  shows  that  Llndley  claim- 
ed all  the  property  of  every  description  which 
formerly  belonged  to  the  Lindley-Klrkes 
Construction  Company.  The  plalntifTs'  tes- 
timony supports  the  allegations  of  their  pe- 
tition as  against  lindley,  and  that  they  re- 
lied upon  his  promise,  and  that  It  was  to 
his  personal  interest  and  advantage  for  ttiem 
to  complete  the  work  at  the  time  their  tes- 
timony shows  he  promised  to  pay  them. 

[1]  Defendant  assigns  as  error  the  over- 
mling  of  the  demurrer.  This  was  error,  for 
there  are  two  or  more  causes  of  action  Im- 
properly Joined,  but  there  was  no  service 
npon  nor  appearance  by  the  Lindley-Klrkes 
Construction  Company.  There  was  no  proof 
as  to  the  allegations  concerning  said  con- 
struction company  and  the  Hackberry  Flat 
Ditch  Company  which  would  not  have  been 
necessary  had  they  not  been  named  In  the  pe- 
tition as  defendants.  If  the  demurrer  had 
been  sustained,  then  plaintiffs  could  have  dis- 
missed as  to  the  Lindley-Klrkes  Construction 
Company  and  Hackberry  Flat  Ditch  Com- 
pany, and  the  trial  proceeded  Just  as  it  did 
proceed,  and  the  same  result  obtained.  The 
error  In  overruling  the  demurrer  was  harm- 
less. See  Mullen  v.  Thaxton,  24  Okl.  643, 
104  Pac.  359.  Lynch  v.  Richardson,  5  Okl. 
628,  49  Pac.  66;  6  Ena  PL  ft  Prac  368,  and 
notes. 

[2]  Counsel  for  plaintlCt  in  error  say: 

"Tbe  demurrer  sbonld  have  been  sustained  for 
misjoiDder  of  causes.  To  bold  otherwise  would 
be  placing  a  premium  upon  tbe  wrongful  acts 
of  plaintiff  in  filing  a  suit  on  one  theory  in  or- 
der to  obtain  service  npon  a  nonresident  defend- 
ant of  the  county  in  which  tbe  suit  was  brought, 
and  after  service  was  obtained,  then  to  change 
the  cause  of  action." 

Summons  was  served  upon  Llndley  in  Okla- 
homa county,  and  tbe  suit  was  filed  in  Till- 


man county,  bat  no  objection  was  urged 
against  the  service,  and  Llndley  filed  his  de- 
murrer, thereby  submitting  himself  to  the 
jurisdiction  of  tbe  court  A  timely  and  prop- 
er objection  in  such  a  case  might  avail,  but 
the  same  cannot  be  considered  for  the  first 
time  on  appeal. 

[3]  It  is  next  contended  that  neither  the 
petition  nor  the  evidence  present  a  cause  of 
action  against  the  plaintiff  in  error  because 
the  alleged  verbal  promise  is  one  to  answer 
for  the  debt,  default,  or  miscarriage  of  an- 
other, and  Is  within  the  statute  of  frauds. 
After  the  assignment  Exhibit  C,  supra,  was 
made  to  Llndley,  he  assumed  control  of  the 
ditch,  and  the  construction  company  then  be- 
ing out  of  funds  and  being  in  arrears  tor 
work  done  by  the  defendants  in  error,  and, 
according  to  their  testimony,  the  defendants 
in  error  were  threatening  and  intending  to 
quit;  the  witness  testifying  in  part  as  fol- 
lows: 

"Mr.  Llndley  came  in  and  told  ns  that  he  had 
bought  this  thing,  and  he  said,  'Go  right  ahead 
and  complete  this  work,  and  I  will  pay  you.' 
He  says,  *I  have  got  the  money  to  pay  you.' 
We  told  him  he  was  bound  to  have  some  money 
to  pav  for  labor  and  feed  fills,  and  he  says: 
'Oo  ahead.  The  whole  fix  is  mine;  I  will  pay 
you' — and  showed  his  bill  of  sale.  He  came  to 
me  and  told  me  he  had  Mr.  Kirkes'  bill  of  sale 
of  his  interest  in  it.  Mr.  Llndley  come  down 
there,  and  we  told  him  we  just  had  to  have  some 
money;  we  couldn't  run  any  longer.  He  told 
U8  to  go  ahead  with  the  work:  that  he  was  the 
whole  damn  dieese;  told  us  that  the  minute  be 
had  the  ditch  done,  he  said,  he  had  these  farm- 
ers where  he  could  make  them  pay  or  make  and 
break  every  one  of  them." 

This  testimony  was  denied  by  Llndley,  but 
the  Jury  found  against  him  on  the  facts. 
Llndley  testified  on  cross-examination  In  part 
as  follows: 

"Q.  I  will  ask  yon  if  this  is  the  assignment 
[handing  witness  Exhibit  C]?  A.  Yes,  sir.  Q. 
When  did  you  make  that  assignment?  A.  I 
don't  recollect  the  day;  it  wag  when  they  were 
out  of  money  and  couldn't  get  any  more.  Q. 
Was  that  before  or  after  you  come  down  here? 
A.  It  was  long  before.  Q.  I  will  ask  you  if 
there  hasn't  been  about  $17,000  paid  in?  A. 
Fifteen  or  sixteen  thousand  dollars.  Q.  There 
is  $4,000  or  $5,000  yet  due?  A.  Yes,  sir.  Q. 
And  you  are  claiming  it  all  individually,  ain  t 
you?  A.  I  took  that  as  security  for  money  I 
have  loaned  the  company.  Q.  Are  you  claiming 
it  every  bit  individually  for  the  money?  A.  I 
don't  know  whether  I  ever  made  any  claim  to 
anybody.  Q.  Ain't  you  now  claiming  every  bit 
of  this  money  due  from  the  Hackberry  Ditch 
Company,  the  balance  due,  individually,  under 
this  assignment?  A.  I  am  trying  to  collect  the 
money  I  loaned  the  company." 

The  rule  seems  to  be  that: 

"Whenever  tbe  main  purpose  and  object  of  the 
promisor  is  not  to  answer  for  another,  but  to 
subserve  some  pecuniary  or  business  purpose  of 
bia  own,  involving  either  a  benefit  to  himself  or 
damage  to  the  other  contracting  party,  his  prom- 
ise is  not  within  the  statute,  although  it  may 
be  In  form  a  promise  to  pay  the  debt  of  another, 
and  although  tbe  performance  of  it  may  inci- 
dentally have  the  effect  of  extinguishing  that 
liablUty." 

In  Browne  on  Statute  of  Ftaudsi,  {  166,  it 
U  said: 
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"Tbe  statute  contemplates  the  mere  promise 

uf  one  man  to  be  responsible  for. another,  and 
cannot  be  interposed  as  a  cover  and  shield 
against  the  actual  obligations  of  tbe  defendant 
himself." 

Davis  V.  Patrick,  141  U.  S.  479,  12  Sup. 
Ct.  58,  35  U  Ed.  826,  Is  a  case  in  which 
tbe  facts  are  very  similar  to  the  one  at  bar. 
Mr.  Justice  Brewer,  speaking  for  tbe  court, 
said: 

"The  thought  is  that  there  is  a  marked  differ- 
ence between  a  promise  which  without  any  in- 
terest in  the  subject-matter  of  the  promise,  in 
the  promisor,  is  purely  collateral  to  the  obliga- 
tion of  a  third  party,  and  that  which,  though 
operating  upon  the  debt  of  a  third  party,  is  alf 
so  and  mainly  for  tbe  benefit  of  tbe  promisoc 
The  case  before  us  is  in  the  latter  catepry. 
While  the  original  promisor  was  tbe  nuning 
company,  and  the  undertaking  was  for  its  bene- 
fit, yet  the  performance  of  the  contract  inured 
equally  to  the  benefit  of  Davis  and  the  mining 
company.  Performance  helped  the  mining  com- 
pany in  the  payment  of  its  debt  to  Davis,  and  at 
the  same  time  helped  Davis  to  secure  tbe  pay- 
ment of  tbe  mining  company's  debt  to  him;  and 
as  the  mining  company  was  apparently  destitute 
of  any  other  property,  and  toe  payment  of  its 
debt  to  Davis  therefore  depended  upon  the  con- 
tinued and  successful  working  of  this  mine,  and 
as  tbe  control  and  working  of  tbe  mine  had  been 
put  in  the  hands  of  Davis  so  that  he  might  just- 
ly say,  as  he  did,  'I  am  practically  the  owner,' 
it  follows  that  he  was  a  real,  substantial  party 
in  interest  in  the  performance  of  this  contract. 
His  promise  was  not  one  purely  collateral  to 
sustain  the  obligations  of  tbe  mining  company, 
but  substantially  a  direct  and  personal  one  .to 
advance  his  own  interests.  While  the  mining 
company  was  ultimately  to  be  benefited,  Davis 
was  primarily  to  be  benefited  by  the  transporta- 
tion of  the  ore;  for  thereby  that  debt,  which  oth- 
erwise could  not,  would  be  paid  to  him.  He, 
therefore,  in  any  true  sense  of  the  term  occu- 
pied, not  tbe  position  of  a  collateral  undertaker, 
but  that  of  an  original  promisor,  and  it  would 
b«  a  shadow  on  justice  if  the  administration  of 
tbe  law  relieved  bim  from  the  burden  of  bis 
promise  on  tbe  ground  that  it  also  resulted  to 
tbe  benefit  of  tbe  mining  company,  his  debtor." 

So,  in  the  case  at  bar,  the  original  prom- 
isor was  the  LIndley-Klrkes  Construction 
Company,  and  the  contract  was  for  Its  ben- 
efit It  was  out  of  funds,  and  Undley  had 
advanced  It  money.  Unless  the  ditch  was 
completed  no  money  could  be  realized  on  tbe 
contract  by  the  construction  company,  nor 
would  it  be  able  to  pay  Llndley;  the  per- 
formance of  the  contract  inured  to  the  benefit 
of  both  Llndley  and  tbe  construction  compa- 
ny; the  promise  of  Llndley  to  pay  the  de- 
fendants In  error  served  his  own  pecuniary 
Interest 

In  Kesler  and  Dodson  t.  Cheadle,  12  Okl. 
489,  72  Pac.  367,  Kesler  and  Dodson  were  of- 
ficers and  stockholders  in  the  Palace  Laun- 
dry Company,  Dodson  being  its  president 
and  Kesler  its  treasurer.  Defendant  had  fur- 
nished a  quantity  of  coal  to  the  laundry 
company  and  had  not  been  paid;  he  then 
went  to  the  plaintiffs,  who  informed  him 
that  "they  would  see  that  he  was  paid  for 
coal  delivered  to  the  Palace  Laundry,"  and 
he  continued  to  furnish  coal  for  the  laundry. 
Held  to  be  an  original  promise,  founded  on 
sufficient  cohsideratidn,  and  not  within  tbe 
statute  of  frauds,  both  as  to  tbe  coal  fur- 


nished before  and  snlMseqiient  to  the  prom- 
ise. To  tbe  same  effect  Is  Trulock  v.  Blair, 
8  Okl.  345,  58  Pac.  1097.  See,  also,  May 
V.  Roberts,  28  Okl.  619,  115  Paa  771;  Wal- 
dock  V.  First  Nat  Bank  of  Idabel,  143  Pac. 
53  (not  yet  officially  reported). 

In  Hill  Bros.  v.  Bank  of  Seneca,  100  Mo. 
App.  230,  73  S.  W.  307,  the  bank  held  a  mort- 
gage on  a  crop  of  wheat;  $1,062  worth  of 
tbresbing  bad  been  done  when  the  bank  took 
possession  under  Its  mortgage ;  tbe  testimony 
showed  that  the  agent  of  the  bank  promised 
to  pay  for  the  threshing  which  bad  been 
done,  apd  if  they  would  go  on  with  the 
threshing  the  bank  would  pay  for  thresh- 
ing tbe  entire  crop;  the  proposition  was  ac- 
cepted, and  the  work  completed.  We  quote 
from  the  opinion  by  Justice  Goode: 

"That  was  no  special  promise  to  answer  for 
the  debt  of  another,  but  a  direct  agreement  on 
the  part  of  tbe  bank,  through  its  agent,  to  pay 
plaintifts  a  stipulated  compensation  for  a  serv- 
ice to  be  rendered.  It  was  supported  by  an  am- 
ple consideration,  and  was  none  the  lees  valid 
because  incidentally  it  would  result  in  discharg- 
ing Richardson's  indebtedness  for  prior  thresh- 
ing. 7eoman  v.  Mueller,  33  Mo.  App.  343; 
Winn  V.  Hillyer,  43  Mo.  App.  139;  Walther  ▼. 
Merrell,  6  Mo.  App.  370;  Calkins  v.  Chandlw, 
36  Mick  320,  24  Am.  Rep.  593;  Crawford  v. 
Edison,  45  Ohio  St.  239,  13  N.  E.  80;  CliSonl 
V.  Lubring,  69  111.  401.  Tbe  contract  in  this 
case,  so  far  as  appears,  was  made  for  the  ex- 
clusive benefit  of  the  bank,  and  it  received  the 
benefit  in  the  continued  work  of  the  plaintiffa 
In  such  a  case  it  is  wholly  immaterial  that  in 
consequence  of  tbe  performance  of  the  contract, 
tbe  debt  of  some  one  else  will  be  paid,  and  im- 
material, too,  whether  or  not  the  original  debtor 
remains  liable.  Leonard  v.  Vredenburgb,  8 
Johns.  [N.  Y.]  29,  5  Am.  Dec.  317;  Dyer  v. 
Gibson,  16  Wis.  560;  Putney  v.  Fambam.  27 
Wis.  187,  9  Am.  Rep.  459;  Calkins  v.  Chandler, 
supra;  Farley  v.  Cleveland,  4  Cow.  [N.  Y.l  432, 
15  Am.  Dec.  387;  Cleveland  v.  Farley,  9  Cow. 
[N.  Y.]  639:  Mallory  v.  Gillett,  21  N.  Y.  412; 
Ndson  V.  Boynton,  3  Mete.  (Mass.)  396,  37 
Am.  Dec.  148;  Stewart  v.  Campbell,  58  Me. 
439,  4  Am.  Rep.  296;  1  Reed  on  Stat  Frauds, 
S  570;  Brown,  Stat.  Frauds  (5th  Ed.)  §  165. 
Several  of  the  cases  we  have  cited,  notably  Yeo- 
man V.  Mueller,  Winn  v.  Hillyer,  and  Walther 
V.  Merrell,  which  were  decided  by  this  court 
are  in  no  respect  different  from  tbe  case  at  bar 
so  far  as  tbe  point  in  band  is  concerned.  If  the 
defendant  agreed  to  pay  plaintiffs  for  threshing 
the  entire  crop  of  wheat,  in  consideration  of 
their  continuing  to  thresli  after  defendant  got 
possession  and  plaintiffs  performed  the  contract 
tbe  defendant  is  as  much  liable  for  the  wo^ 
done  before  it  got  possession  as  for  that  done 
afterward." 

In  Wills  T.  Cutler,  61  N.  H.  405,  a  firm  was 
operating  an  iron  foundry  and  sold  tbe  busi- 
ness to  B.;  at  that  time  there  was  two  or 
three  months'  wages  due  the  employes  of  tbe 
foundry,  and  B.  promised  tbe  employes  If 
they  would  continue  In  bis  employ  that  bft 
would  pay  the  wages  then  owing  by  bis  ven- 
dor and  pay  the  employes  tbe  same  wages 
that  they  had  theretofore  received.  This 
proposition  was  accepted  and  held  to  be  a 
promise  to  pay  the  debt  of  another,  founded 
upon  a  new  consideration,  distinct  from  and 
Independent  of  the  debt,  and  that  such  prom- 
ise was  not  within  the  statute  of  frauds,  and 
that  It  was  not  necessary  to  reduce  the  same 
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to  writing  In  order  to  make  It  a  valid,  en- 
forceable obligation.  See,  also,  Emerson  r. 
Slater,  22  How.  28,  16  L.  Ed.  360;  Hall  ▼. 
Alford,  105  Ky.  664,  48  S.  W.  444,  20  Ky. 
liAW  Bep.  1482;  Roussel  v.  Matbews,  62  App. 
Wv.  1,  70  N.  Y.  Supp.  886;  Kelley  v.  Scbupp, 
60  Wis.  76,  18  N.  W.  725. 

[B]  It  Is  next  contended  that  the  court 
erred  In  permitting  witnesses  to  testify,  over 
the  objection  of  the  defendant,  as  to  the  bill 
of  sale.  If  error.  It  was  corrected  by  the 
conrt  directing  the  jury  to  disregard  any  tes- 
timony concerning  the  contents  of  the  bill  of 
sale. 

[4]  It  Is  next  contended  that  the  court 
erred  In  refusing  to  allow  the  defendant  to 
write,  at  the  close  of  each  Instruction,  the 
words,  "Refused  and  excepted  to,"  and  in 
farther  refusing  to  sign  the  same.  The  court 
signed  bis  name  to  the  entire  charge,  but  did 
not  subscribe  bis  name  after  each  Instruction 
separately.  Section  5795,  Comp.  Laws  1909 
(section  5003,  Rev.  Laws  1910),  provides: 

"A  party  ezcepting  to  the  giving  of  instruc- 
tioDS,  or  the  refusal  thereof,  shall  not  be  re- 
quired to  file  a  formal  bill  of  exceptions;  but 
it  sbaU  be  sufficient  to  write  at  the  close  of  each 
instruction,  'Refused  and  excepted  to,'  or,  'Giv- 
en and  excepted  to,'  which  shall  be  signed  by 
the  judge." 

The  record  recites: 

"Thereafter,  and  at  the  close  of  the  charge  of 
the  court,  defendant  T.  H.  Lindley  in  open  court 
made  the  following  application:  'Comes  now 
the  defendant  T.  II.  Lindley,  and  at  the  close  of 
the  giving  of  the  instructions  to  the  jury  by 
the  court  and  now  asks  leave  of  the  court  to 
indorse  at  the  close  of  each  instruction  given  by 
the  conrt,  to  wit,  instructions  Nos.  1,  2,  3,  4, 
and  6,  the  following:  "To  the  giving  of  the 
foregoing  instruction,  the  defendant,  T.  H.  Lind- 
ley, excepts."  The  said  defendant  T.  H.  Lind- 
ley further  asks  leave  of  court  to  indorse  there- 
on immediately  following  said  words,  the  words, 
"Exception  allowed,"  and  asks  and  requests  the 
court  to  sign  the  same,  giving  and  allowing  to 
the  said  defendant  Lindley  an  exception  at  the 
end  of  each  and  every  one  of  the  said  instruc- 
tions, each  to  be  indorsed,  "Excepted  to— excep- 
tions allowed."  Which  request  is  refused  by  the 
court,  and  counsel  for  defendant  is  directed  to 
dictate  his  exceptions  to  the  instructions  to  the 
stenographer,  or  to  file  the  same  in  writing  set- 
ting out  his  grounds  of  each  exception,  and 
general  exceptions  are  refused.  To  the  action  of 
the  court  in  refusing  to  allow  the  defendant 
Lindley  to  indorse  his  exceptions  upon  the 
charge  at  the  close  of  each  instruction,  and  to 
the  action  of  the  court  in  refusing  to  sign  the 
same,  the  said  defendant  T.  H.  Lindley  ex- 
cepts.' " 

Counsel  for  both  plaintiff  and  defendant 
rely  npon  the  case  of  Hurst  t.  Hill,  32  Okl. 
583,  122  Pac.  613.  We  are  satisfied  with 
that  opinion,  but  find  In  it  no  authority  for 
the  reversal  of  this  cause  becanse  the  court 
did  not,  at  the  time,  make  or  permit  the  in- 
dorsement requested  by  plalntlfT.  For  the 
court  to  itermit  and  make  the  indorsements 
requested  on  the  instructions  prior  to  their 
delivery  to  the  Jury  might,  in  a  great  many 
instances,  have  a  tendency  to  confuse  the 
jury;  and,  while  It  would  have  been  per- 
fectly proper  for  the  court  to  have  permit- 


ted and  made  the  Indorsement  following  each 
instruction,  after  the  verdict  had  been  re- 
turned, it  was  not  error  for  him  to  refuse  to 
do  so  before  delivering  the  written  inatmc- 
tlons  to  the  jury. 

It  was  not  error  to  refuse  to  give  a  i)er- 
emptory  Instruction  for  the  defendant  lind- 
ley, and  the  instructions  given  fairly  state 
the  law  applicable  to  the  Issues  joined. 

The  judgment  of  the  trial  court  is  affirmed. 
All  the  Justices  concur,  except  KAMB^  0.  J^ 
absent  and  not  participating. 


(47  OU.  438) 
RAY  et  aL  v..NAyARRB  et  aL 
(No.  6724.) 

(Supreme  Court  of  Oklahoma.    March  16,  1918. 
Rehearing  Denied  April  27,  1916.) 

(Byllaiut  If  the  Court.) 

L   EXEICPLAST  DaICAOES. 

Section  2851,  Rev.  Laws  1910,  provides 
that  in  an  action  for  the  breach  of  an  obligation 
not  arising  from  contract,  where  the  defendant 
has  been  guilty  of  oppression,  fraud,  or  malice, 
actual  or  presumed,  the  jury,  in  addition  to 
actual  damages,  may  give  damages  for  the  sake 
of  example,  and  by  way  of  punishing  the  de- 
fendant. 

2.  Replevin   «=>81— Ezeuflabt   OAUAass— 

RiOHT  TO  RECOVEB. 

The  defendants  went  upon  the  premises  of 
the  plaintiffs  accompanied  by  several  persons, 
among  them  an  armed  deputy  sheriff,  without 
any  legal  procesSj  and  by  force  and  threats  of 
violence  and  agamst  the  consent  of  the  plain- 
tiffs took  and  carried  away  certain  personal 
property  belonging  to  them.  Eeld,  that  in  an 
action  of  replevin  a  verdict  for  the  return  of 
said  property,  or  the  value  thereof,  and  assess- 
ing exemplary  damages  for  the  sake  of  example 
and  by  way  of  punishing  the  defendants,  is 
proper. 

[Ed.    Note.— For   other   cases,    see   Replevin, 
Dec.  Dig.  «=981;  Damages,  C^t.  Dig.  {  204.] 

3.  Replevin  «s>108— Scope  or  Rbldu'— Bs- 
covebt  or  Dahaobs. 

In  an  action  of  replevin,  where  the  defend- 
ants retain  the  property,  the  measure  of  dam- 
ages is  ordinarily  the  value  of  the  property  and 
damages  for  the  detrition,  which  is  usually  the 
interest  on  the  value  from  the  time  of  the  taking 
or  detention ;  but  when  the  taking  or  detention, 
or  both,  are  attended  with  circumstances  of  ag- 
gravation, the  plaintiffs  are  entitled  to  more 
than  compensatory  damages,  and  they  should 
be  allowed  their  full  measure  of  redress  in  the 
action  of  replevin  without  compelling  them  to 
resort  to  an  action  to  repossess  themselves  of 
the  property  unlawfully  taken  and  to  another 
for  tiieir  damages. 

[Ed.    Note.— For   other   cases,    see    Replevin, 
Cent  Dig.  {  422;  Dec.  Dig.  «=s>108.] 

4  Chattel  Mobtoaoes  4s»161— Bbbach  or 
Condition  —  Possession  or  Pbopebtt  — 
R10BT& 

Although  a  chattel  mortgage  provides  that 
the  mortgagee,  under  certain  conditions,  may 
go  upon  the  premises  of  the  mortgagor  and  take 
possession  of  the  mortgaged  property,  yet  nei- 
ther the  mortgagee  nor  any  one  in  his  lienalf  has 
the  right  to  take  possession  of  such  goods  by 
force  and  threats  of  violence  and  without  the 
consent  of  the  mortgagor.  The  law  will  not 
permit  a  mortgagee  to  commit  or  threaten  • 
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breach  of  the  peace  and  then  to  Jnstify  his  con- 
duet  by  a  trial  of  the  right  of  the  property. 

[Ed.  Note.— For  other  cases,  eee  Chattel  Mort- 
gages, Cent  Dig.  |i  282-285;  Dec.  Dig.  «=» 
161.) 

6.  Replevin  «=»12— Defense— Irobbtkditebs 

OF  OWNEB. 

Property  taken  forcibly  and  without  the 
consent  of  the  owner  may  be  recovered  back, 
and  the  fact  that  the  owner  thereof  waa  indebted 
to  the  wrongdoer  is  not  a  defense. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  f§  98-110;  Dec.  Dig.  <8=»12.] 

6.  Replevin  ©=371— Exclusion  of  Evidence 
—Indebtedness  of  Ownbb— Want  of  Mal- 
ice. 

In  such  circumstances  it  is  not  error  to 
exclude  evidence  tending  to  show  that  at  the 
time  of  the  taking  the  plaintiffs  were  indebted 
to  defendants  offered  upon  the  theory  that  such 
evidence  tends  to  show  want  of  malice  in  the 
taking. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  {{  286-291;  Dec.  Dig.  «8=>71.] 

7.  Replevin  «=s81  —  Verdict  —  Exemplabt 
Damages— When  Recovebable. 

A  verdict  assessing  damages  for  the  plain- 
tiff in  an  action  of  replevin,  will  not  be  set 
aside  on  the  ground  of  the  excessiveness  of  the 
damages,  where  the  proceeding  on  the  part  of 
the  defendant  is  vexatious  and  oppressive.  The 
jury  in  such  cases  is  authorized  to  give  smart 
money. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Dec.  Dig.  «=a81;  Damages,  Cent  Dig.  §  204.] 

8.  Pleading  9=>24S  —  Witnesses  «=>56  — 
OoMPETENCT— Husband  and  Wifd— Ahknd- 
ed  Petition. 

Record  examined,  and  AeU,  that  the  action 
of  the  court  in  refusing  to  strike  the  fifth  amend- 
ed petition  of  the  plaintiffs  from  the  files  is  not 
error.  Beld,  further,  that  Julia  Navarre  is  not 
an  incompetent  witness  under  section  G050,  Rev. 
Iaws  1010,  she  being  a  joint  party  with  her 
husband  and  having  a  joint  interest  in  the  ac- 
tion, and  held,  further  that  the  instructions  giv- 
en by  the  trial  court  taken  as  a  whole,  state 
the  law  applicable  to  the  case,  upon  the  theory 
upon  which  it  was  tried,  with  reasonable  full- 
ness and  substantial  accuracy. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S§  686,  68T,  689-706,  708%,  709: 
Dec-  Dig.  <g=9248;  Witnesses,  Cent  Dig.  {g 
147-152;   Dec.  Dig.  «=>55.] 

Error  from  District  Courts  Oklahoma 
County:   W.  R.  Taylor,  Judge. 

Replevin  by  Louis  Navarre  and  others 
against  Thomas  H.  Ray  and  another,  doing 
business  as  Ray  &  Lanyon.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Grant  Stanley,  of  Oklahoma  City,  for 
plaintiffs  In  error.  Jas.  S.  Twyford  and  H. 
R.  Winn,  both  of  Oklahoma  Cil^,  for  defend- 
ants'In  error. 


KANE,  C.  J.  This  was  an  action  In  re- 
plevin, commenced  by  the  defendants  in  er- 
ror, plaintiffs  below,  against  the  plaintiffs 
in  error,  defendants  below.  The  fifth  amend- 
ed petition  upon  which  the  cause  waa  tried 
alleged,  in  effect,  that  the  defendants  un- 
lawfully, oppressively,  and  by  force  and 
and  threats  took  and  carried  away  certain 


personal  property  belonging  to  the  plaintiff; 
the  prayer  thereof  being: 

"That  the  plaintiffs  have  judgment  against 
the  defendants  for  the  return  of  the  property  in- 
volved or  the  value  of  the  same  and  actual  dam- 
ages in  the  sum  of  $2,475  for  the  unlawful  de- 
tention thereof,  and  $1,000  exemplary  damages." 

The  answer  was  to  the  effect  that  the  de- 
fendants took  possession  of  said  goods  and 
chattels  under  and  by  virtue  of  the  terms 
of  a  chattel  mortgage  executed  to  aecnre  the 
payment  of  a  note  for  $600,  with  interest  and 
an  attorney's  fee  In  favor  of  one  A.  S.  Gar- 
land, and  that  said  note  and  mortgage  was 
duly  and  regularly  assigned  to  said  defend- 
ants and  were  past  due  and  unpaid  at  the 
time  of  the  commencement  of  said  action  in 
replevin — 

"wherefore  defendants  pray  judgment  for  aaid 
sum  of  $600  and  for  $50  attorney's  fees,  and 
costs  of  suit  and  that  an  order  of  sale  issue  oat 
of  this  court  ordering  and  directing  the  sale  of 
said  property,  and  that  the  proceeds  of  the  said 
sale  be  applied  npon  the  payment  of  said  judg- 
ment attorney's  fees,  and  costs  of  this  suit" 

To  this  answer  the  plaintiffs  filed  a  reply, 
to  the  effect  that  If  said  defendants  purdias- 
ed  said  note  and  mortgage,  they  did  so  after 
maturity  thereof,  and  subject  to  all  defenses 
as  against  the  original  payees;  that  the  note 
and  mortgage  were  usurious  contracts  to  the 
extent  of  $100  at  least,  and  that  said  plain- 
tiffs had  also  made  a  certain  partial  payment 
on  said  note,  for  which  sums  they  are  enti- 
tled to  credit  on  said  note;  that  at  the  time 
of  the  unlawful  taking  of  said  property  as  set 
forth  in  plaintiffs'  fifth  amended  petition,  the 
defendants  were  not  the  owners  and  holden 
of  said  note  and  mortgage  sued  on  by  them 
In  this  action,  and  they  well  knew  that  they 
bad  no  right  to  said  proi)erty  sought  to  be 
recovered  therein,  and  well  knew  that  tbey 
were  not  the  owners  and  holders  of  said  note 
and  mortgage;  that  «ild  defendants,  at  a 
time  before  the  alleged  trsmsfer  and  delivery 
to  them  of  the  note  and  mortgage  sued  on 
and  set  up  in  their  answer  and  cross-petition, 
took  the  property  unlawfully  and  wrongfully 
from  these  plaintiffs,  as  stated  In  their  fifth 
amended  petition,  and  as  alleged  assignees 
of  said  note  and  mortgage  securing  the  same, 
and  have  claimed  and  continue  to  dalm  and 
detain  and  convert  to  their  own  use  the  said 
property  sought  to  be  replevied,  and  by  rea- 
son of  said  wrongful  conversion  thereof  un- 
der the  provisions  of  section  3843,  Rev.  Laws 
Okl.  1910,  the  lien  created  by  the  terms  of 
said  mortgage  has  been  extinguished,  the 
mortgage  made  void  and  unenforceable,  and 
the  defendants  are  estopped  from  asserting 
and  enforcing  any  of  the  terms  and  condi- 
tions of  the  same;  that  the  note  and  mort- 
gage set  up  In  defendant's  answer  and  cross- 
petltlen  were  not  sold,  assigned,  and  deliver- 
ed to  them  until  a  time  after  they  had 
wrongfully  and  unlawfully  taken  from  pos- 
session of  the  plaintiff  the  aald  described 
property  and  In  the  manner  set  forth  In  the 
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plalnttfrb*  fifth  amended  petttlon,  and  plain- 
tiffs state  tbat  at  the  time  of  the  taking  of 
said  property  by  the  defendants  In  the  man- 
ner aforesaid,  their  damage  caused  by  rea- 
son of  said  unlawful,  wrongful,  malicious, 
and  oppresslre  acts  of  the  defendants  in  the 
taking  and  detention  of  said  property  was  in 
excess  of  any  amount  yet  due  on  said  note, 
wherefore  plaintiffs  pray  that  the  defendants 
be  estopped  to  set  up  the  note  and  mortgage, 
or  any  claim  under  them,  as  a  defense  to 
plaintiffs'  action  herein,  and  that  they  have 
Judgment  as  prayed  for  in  their  fifth  amend- 
ed petition.  Upon  trial  to  a  Jury  a  verdict 
was  returned  wherein  the  Jury  found — 
"for  the  plaintiffs  and  against  the  defendants  in 
the  sum  of  (269,  and  that  the  plaintiffs  were  en- 
titled to  the  return  of  the  following  described 
property,  or  its  value,  which  we  find  to  be  as 
foUowsJ'' 

Then  follows  a  list  of  the  property  Involv- 
ed, with  the  value  thereof,  as  found  hy  the 
Jury,  placed  opposite  each  item.  Afterward 
the  court  entered  a  Judgment  la  conformity 
with  the  verdict,  to  reverse  which  this  ptx>- 
ceeding  in  error  was  commenced. 

Counsel,  for  plaintiff  in  error  in  his  assign- 
ments of  error  has  set  forth  a  great  many 
grounds  why,  in  his  opinion,  the  Judgnnent 
of  the  court  below  should  be  reversed;  but 
in  his  brief  he  summarizes  his  grounds  of 
complaint  to  the  following  effect:  First. 
TtM  court  erred  in  overruling  a  motion  of  the 
plaintiffs  in  error  for  a  Judgment  in  their 
favor  notwithstanding  the  verdict  of  the 
Jury,  for  the  reason  that  the  evidence  adduc- 
ed at  the  trial  Is  not  Buffldent  to  support  the 
verdict  returned.  Second.  The  court  erred 
in  rejecting  a  certain  "offer  to  prove"  made 
by  said  defendants.  Third.  Error  in  the  as- 
sessment of  the  amount  of  recovery;  the 
same  being  too  large  for  the  plaintiffs. 
Fourth.  The  court  erred  in  overruling  the 
motion  of  the  plaintiffs  in  error  to  strike  the 
fifth  amended  petition  filed  in  said  cause  by 
defendants  in  error  from  the  files.  Fifth. 
The  court  erred  in  refusing  to  sustain  the 
motion  of  the  plaintiffs  in  error  to  strike 
from  the  consideration  of  the  Jury  all  the 
testimony  of  the  witness  Julia  Navarre,  for 
the  reason  that  it  appears  that  the  said  Julia 
Navarre  was  an  Incompetent  witness,  being 
the  wife  of  said  Louis  Navarre,  the  only  real 
party  in  interest  in  the  said  cause.  Slrth. 
The  court  erred  in  refusing  to  give  certain 
instructions  requested  by  the  defendants  and 
in  giving  other  Instructions  upon  his  own 
motion  and  as  requested  by  counsel  for  de- 
fendant in  error. 

[1-4]  The  first  contention  of  counsel  for 
plaintiffs  in  error  Is  to  the  effect  that,  even 
■asumlng  that  the  defendants  were  not  the 
owners  of  the  note  and  chattel  mortgage  at 
the  time  they  seized  the  property,  they  un- 
doubtedly were  the  owners  thereof  at  the 
time  the  action  in  replevin  was  commenced — 
"and  In  a  suit  In  replevin  the  right  to  possession 
at  the  time  of  the  commencement  of  the  suit 
controls,  and  replevin  cannot  be  maintained  un- 


less that  right  was  in  the  plaintiffs  below  [de- 
fendants in  error]  on  the  date  that  it  Is  na< 
qaeationably  shown  tbat  the  plaintiffs  in  error 
were  entitled  to  that  possession  at  the  time." 

It  is  urged  that  this  contention  is  sustain- 
ed by  the  case  of  McMillan  Hdw.  Oo.  v.  Roes, 
24  Okl.  696,  104  Pac.  343,  wherein  it  was 
held  that: 

"Damages  to  a  defendant  in  a  replevin  suit 
are  to  compensate  him  for  the  loss  he  has  sus- 
tained by  being  wrongfully  deprived  of  his  prop- 
erty, and  their  award  involves  a  prior  finding 
that  he  is  entitled  to  its  possession,  and  he  is 
never  entitied  to  damages  unless  be  shows  him- 
self entitled  to  the  possession  of  the  property  at 
the  time  the  suit  was  commenced." 

We  think  the  rule  Invoked  Is  not  applicable 
to  the  situation  presented  by  the  record  be- 
fore us.  In  the  case  at  bar  there  was  evi- 
dence adduced  at  the  trial  tending  to  show 
that  at  about  6  o'clock  in  the  morning  of  the 
16th  day  of  December,  1912,  R.  J.  Lanyon. 
one  of  the  defendants  herein,  accompanied 
by  one  Miller,  an  armed  deputy  sheriff,  with- 
out any  legal  process,  and  one  Benepee  came 
upon  the  premises  of  the  plaintiffs,  where 
the  property  in  controversy  was  kept,  and  by 
means  of  force,  threats,  and  a  display  of 
firearms  took  and  drove  away  said  property 
over  the  protests  of  said  plaintiffs:  tbat  at 
alwut  noon  of  the  same  day  the  firm  of  Bay 
ft  Lanyon  became  the  owners  of  the  note 
and  mortgage  relied  upon  to  entitle  them  to 
the  possession  of  the  property  taken  at  the 
time  of  the  commencement  of  the  action  in 
replevin.  As  the  Jury  found  in  favor  of 
the  plaintiffs,  and  there  is  evidence  reasona- 
bly tending  to  support  their  finding,  the  rec- 
ord must  be  examined  upon  the  hypothesis 
that  the  foregoing  facts  are  established. 

In  Murphey  v.  Virgin,  47  Neb.  692,  66  N. 
W.  652,  Murphey,  who  claimed  that  Airs.  Vir- 
gin was  Indebted  to  him,  forcibly  took  the 
amount  of  the  alleged  Indebtedness  from  a 
reticule  in  whldi  Mrs.  Virgin  was  carrying  a 
sum  of  money,  at  the  same  time  threatening 
her  with  a  revolver.  Mrs.  Virgin  afterward 
commenced  an  action  against  Murphey  for 
conversion.  Murphey  requested  an  instruc- 
tion to  the  effect  that  if  the  money  taken 
was  due  him  firom  the  plaintiff,  she  could  not 
recover,  although  It  was  taken  against  her 
consent    The  court  said: 

"This  doctrine  could  not  for  a  minute  be  tol- 
erated. '  A  man  has  no  right  to  resort  to  robbery 
to  collect  his  daims." 

The  principle  applied  is  stated  in  the  sylla- 
bus as  follows: 

"Money  taken  forcibly,  and  without  the  con- 
sent of  the  owner,  may  be  recovered  back,  and 
the  fact  that  the  owner  was  indebted  to  the 
wrongdoer  in  an  amount  as  great  as  the  sum 
taken  is  no  defense." 

In  the  case  at  bar,  if  we  assume  that  de- 
fendants were  not  the  owners  of  the  note  and 
mortgage  at  the  time  they  took  possession  of 
the  personal  property  of  the  plaintiffs,  their 
conduct  In  going  .upon  the  premises  of  the 
mortgagors  accompanied  by  an  armed  deputy 
sheriff,  who  had  no  legal  process,  and  others. 
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and  taking  possession  of  the  mortgaged  prop- 
erty by  force,  constituted  them  trespassers, 
and  tbe  subsequent  purchase  of  tlie  note  and 
mortgage  could  not  serve  as  a  Justiflcation 
for  their  former  wrongful  acts. 

[5,  (]  The  discussion  of  the  next  assign- 
ment of  error  will  make  the  analogy  between 
this  case  and  Mnrphey  v.  Virgin,  supra,  more 
apparent.  Upon  trial  the  defendants  offered 
to  prove  that  at  the  time  of  the  seizure  of  the 
property  the  plaintiffs  were  Indebted  to  them 
in  the  sum  of  $75,  which  Indebtedness  had 
been  reduced  to  a  Judgment ;  that  there  was 
sufficient  property  covered  by  the  mortgage  to 
satisfy  both  claims;  that  they  knew — 
"that  the  plaintiffs  in  the  case  were  dispoetng  of 
all  the  property  which  wasn't  exempt,  covered 
with  the  mortgage  file  thereon,  to  wit,  more  than 
$700  worth  of  cotton  and  a  large  amount  of 
com  and  other  assets,  which  were  included  in 
the  mortgage,  and  which  but  for  the  mortgage 
would  have  been  subject  to  execution." 

Counsel  says  that  thin  offer  was  made  for 
the  purpose  of  showing — 
"a  reason  for  the  takinx  of  the  property  and 
to  show  that  it  was  not  maliciously  done. 
*  *  *  Surely  the  court  erred  in  excluding 
that  testimony." 

We' cannot  agree  with  counsel  that  it  was 
error  to  reject  this  offer  to  prove.  It  1b  con- 
ceded that  the  chattel  mortgage  constituted  a 
legal  barrier  to  the  enforcement  of  the  $75 
Judgment  by  execution  against  the  property 
Involved,  but  It  is  Insisted  tbe  evidence 
excluded  was  competent  to  show  that  the 
taking  was  not  malicious.  From  the  an- 
tborlty  above  cited  it  Is  clear  that  the  evi- 
dence offered  did  not  tend  to  establish  a  de- 
fense against  the  unlawful  taking,  and  we 
are  unable  to  see  how  it  would  tend  to  show 
want  of  malice^  Moreover,  If  we  assume 
that  tbe  defendants  were  the  owners  of  the 
note  and  mortgage  at  the  time  they  made  the 
seizure,  still  they  were  not  at  liberty  to  com- 
pel the  performance  of  its  terms  by  force, 
and  therefore  they  would  be  In  no  better  sit- 
uation. Discussing  the  principle  applicable 
to  such  a  situation,  the  Supreme  Court  of 
Washington,  in  McClellan  v.  Oaston,  18 
Wash.  472,  51  Pac  1082,  says: 

"Because  a  party  to  a  contract  violates  his 
contract  and  refuses  to  do  what  he  agreed  to  do 
is  no  reason  why  the  other  party  to  tbe  con- 
tract should  compel  tbe  performance  of  the  con- 
tract by  force.  The  adoption  of  such  a  rule 
would  lead  to  a  breach  of  the  peace,  and  it  Is 
never  the  policy  of  the  law  to  encourage  a 
breach  of  tiie  peace.  The  right  to  an  enforce- 
ment of  this  part  of  the  contract  must,  in  the 
absence  of  a  consent  on  the  part  of  the  mortga- 
gor, be  enforced  by  due  process  of  law  the  same 
as  any  other  contract." 

In  support  of  this  proposition  the  court 
quotes  section  705,  Jones'  Chattel  Mortgages 
(4tb  Kd.)  as  follows: 

"Upon  default  the  mortgagee  is  entitled  to 
take  peaceable  possession  without  a  prior  de- 
mand for  the  payment  of  the  debt  But  the  law 
will  not  allow  him  to  commit  or  to  threaten  a 
breach  of  the  peace  and  then  to  justify  his  con- 
duct by  a  trial  of  the  right  of  the  property. 
Instead  of  using  force,  the  mortgagee  mast  re- 
sort to  his  legal  remedies.     Tbe  mortgagee  be- 


comes a  trespasser  by  going  upon  the  premises 
of  tbe  mortgagor,  accompanied  by  a  deputy 
sheriff  who  has  no  legal  process,  but  daime  to 
act  colore  officii,  and  taking  possession  without 
the  active  resistance  of  the  mortgagor.  To  ob- 
tain possession  under  such  a  show  and  pretense 
of  authority  is  to  trifle  with  the  obedience  of 
citizens  to  the  law  and  its  officers." 

In  further  supiwrt  of  the  first  assignment 
of  error  It  Is  also  urged  that: 

"On  any  theory  of  the  case,  no  actual  dam- 
ages were  shown  in  the  taking  or  in  the  posses- 
sion of  tbe  property  up  to  the  time  the  plaintiffs 
in  error  bad  tbe  right  to  the  possession  of  it. 
And  in  order  for  the  defendants  in  error  to  be 
entitled  to  an;  damages,  actual  damages  moat 
have  been  proved.  No  private  Individnal  is 
entitled  to  sue  for  the  purpose  of  punishing  a 
wrong,  unless  coupled  with  the  wrong  ia  some 
actual  damage  to  nimself." 

Whilst  the  verdict  returned  by  tbe  Jury  is 
general  In  form,  this  contention  is  based 
upon  tbe  following  colloquy  between  the 
court  and  Jury  Immediately  upon  the  letom 
of  their  verdict: 

"The  Court:  Do  I  understand  yon  in  this 
verdict  deducted  from  the  punitive  damages  yon 
found  tbe  amount  of  the  note  and  interest  and 
attorney's  fees? 

"The  Foreman:  Tea,  tir;  we  deducted  diat 
from  the  damages. 

"The  Court :  You  understand  that;  that  ia  the 
understanding  of  the  entire  jury? 

"Tbe  Jurors:     Yes,  sir. 

"The  Court:  The  understanding  of  the  en- 
tire jury  is  that  there  are  $1,000  punitive  dam- 
ages, and  from  that  $1,000  they  have  deducted 
the  $600  note  and  10  per  cent  interest  thereon 
from  December  10,  1912,  to  April  22,  1914,  and 
added  to  that  $50  attorney's  fees,  leaving  a  bal- 
ance due  plaintiff  of  $269? 

"The  Jurors:    Yes,  sir. 

"The  Court:  Very  well,  the  clerk  may  enter 
and  record  the  verdict,  and  the  jury  mav  be  dis- 
charged from  further  consideration  of  tnia  caae^ 
and  excused." 

Whilst  it  is  not  entirely  dear  that  the 
Jnry  intended  tbe  entire  $1,000  damages  al- 
lowed should  be  assessed  as  exemplary  dam- 
ages, yet,  assuming  that  tbe  verdict  amounts 
to  a  verdict  for  the  return  of  the  property, 
or  its  value,  and  $1,000  as  exemplary  dam- 
ages, that  sort  of  a  verdict  seems  to  be  per- 
missible by  statute  in  this  class  of  cases. 

Section  4807,  Rev.  Laws  Okl.  191Q,  pro- 
vides that  in  an  action  to  recover  the  posses- 
sion of  personal  property  Judgment  for  tbe 
plaintiff  may  be  for  the  possession,  or  for 
the  recovery  or  possession,  or  the  value 
thereof.  In  case  a  delivery  cannot  be  had. 
and  of  damages  for  tbe  detention.  And  sec- 
tion 2851,  Rev.  Laws  1910,  provides: 

"In  any  action  for  the  breach  of  an  obligation 
not  arising  from  contract,  whero  the  defendant 
has  been  guilty  of  oppression,  frand  or  malice, 
actual  or  presumed,  tbe  jury,  in  addition  to  the 
actual  damages,  may  give  damages  for  the  sake 
of  example,  and  by  way  of  punishing  the  de- 
fendant." 

California  seems  to  have  a  statute  of 
identical  Import  Arzaga  v.  Villalba,  85  Cal. 
191,  24  Pac.  666,  was  an  action  for  tbe  re- 
covery of  personal  property  and  damages 
for  Its  detention.  Plaintiff  obtained  Judg- 
ment for  the  possession  of  the  property,  or 
Its  value,  in  tbe  sum  of  $350,  and  for  tbe  som 
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of  $530  damages.  The  court  In  sastainlng 
the  validity  of  the  verdict  of  the  Jury  and 
the  Judgment  rendered  therein  said: 

"The  defendant  contends  that  there  is  no  ev- 
idence that  justifies  the  award  of  damages. 
And  it  is  quite  true  that  there  is  no  evidence  of 
actual  damaee  (the  property  itself  having  been 
returned)  beyond  a  Bmall  sum  expended  Id  pur- 
suit of  the  property.  But  'in  any  action  for  the 
breach  of  an  oblieation  not  arising  from  con- 
tract, where  the  defendant  has  been  guilty  of 
oppression,  fraud,  or  malice,  actual  or  presumed, 
the  jury,  in  addition  to  the  actual  damages,  may 
give  damages  for  the  sake  of  example,  and  by 
way  of  punishing  the  defendant.'  Civil  Code,  | 
3294.  And  we  think  that  the  circumstances  of 
the  case  justified  the  award  which  the  jury 
made." 

Further  discussing  the  same  question.  It 
was  said: 

"The  defendant  contends  that  the  court  erred 
in  instructing  the  jury  that  the  action  was  for 
the  conversion  of  personal  property,  and  that 
in  such  an  action  they  could  give  exemplary 
damages  if  they  believed  that  there  was  malice, 
etc.  The  argument  is  that  this  was  not  an  ac- 
tion for  the  conversion  of  personal  property,  but 
was  for  the  recovery  of  the  property  itself.  But 
whatever  may  be  the  distinction  between  the 
two  actions,  it  is  not  important  here;  for  the 
provision  or  the  Civil  Code  above  quoted  does 
not  confine  the  recovery  of  exemplary  damages 
to„  actions  for  the  conversion  of  the  property. 
It  says,  'In  an  action  for  the  breach  of  an  ob- 
ligation not  arising  from  contract,'  which  is 
certainly  broad  enough  to  include  both  the  ac- 
tions above  referred  to." 

And  this  seems  to  be  the  rule  Independent 
of  statute.  We  find  It  stated  In  34  Cyc.  1567, 
as  follows: 

"Thus  it  is  very  generally  held  that  if  the  de- 
fendant seizes  the  property  without  a  bona  fide 
claim  of  right,  in  bad  faith,  or  under  circum- 
stances of  aggravation  or  outrage,  this  would 
furnish  a  case  for  the  exercise  of  the  discretion 
of  the  jury  in  the  allowance  of  exemplary  or 
punitive  damages,  as  In  the  case  of  a  willful  or 
malicious  trespass;  and,  on  the  other  hand 
plaintiff  is  entitled  to  damages  of  this  character 
where  there  have  been  peculiar  circumstances 
of  outrage,  oppression,  and  wmn?  in  the  tak- 
ing or  detention  of  the  property." 

In  McDonald  v.  Scalfe  et  aU  U  Pa.  381, 
51  Am.  Dea  656,  the  rule  Is  stated  as  fol- 
lows: 

"In  an  action  of  replevin,  where  the  defend- 
ant retains  the  property,  the  measure  of  dam- 
ages is  ordinarily  the  value  of  the  property,  and 
damages  for  the  detention,  which  is  usually  the 
interest  on  the  value  from  the  time  of  taking, 
*  *  *  But  though  this  is  the  general,  yet  it 
is  not  the  universal,  rule,  for  circumstances  may 
attend  the  taking  and  detention  which  will  jus- 
tify the  jury  in  giving  exemplary  damages.  The 
exceptions  are  as  well  settled  as  the  rule  it- 
self. Thus,  when  the  taking  or  detention,  or 
both,  are  attended  with  circumstances  of  ag- 
gravation, the  party  is  entitled  in  some  form,  as 
is  conceded,  to  more  than  compensatory  dam- 
ages, and  why  should  he  not  have  his  fuu  meas- 
ure of  redress  in  the  action  of  replevin  without 
compelling  him  to  resort  to  an  action  to  repos- 
sess himself  of  bis  goods,  unlawfully  taken,  and 
to  another  for  bis  damages?' 

Other  cases  to  the  same  effect  are  Brlzsee 
r.  Maybee,  21  Wend.  (N.  T.)  144;  Cable  v. 
Dakln,  20  Wend.  (N.  T.)  172;  McCabe  v. 
Morehead,  1  Watts  &  S.  (Pa.)  613 ;  Mayberry 
V.  CUffe.  7  Cold.  (Teno.)  117;   Wiley  t.  Mc- 


Gratb,  IM  Pa.  498,  45  Aa  831,  76  Am.  St. 
Rep.  709. 

In  the  case  at  bar  the  taking,  being  wrong- 
ful and  attended  with  circumstances  of  ag- 
gravation which  entitled  the  plaintiffs,  not 
only  to  compensatory,  but  exemplary,  dam- 
ages as  well,  the  defendant  Is  in  no  position 
to  complain  U  the  Jury  finds  that  a  return  of 
the  property,  or  the  value  thereof,  will  fully 
compensate  the  plaintiffs  for  the  actual  dam- 
ages sustained  by  them,  and  In  addition 
thereto  "give  damages  for  the  sake  of  ex- 
ample and  by  way  of  punishing  the  defoid- 
ant" 

[7]  Upon  the  third  assignment  of  error  we 
are  not  prepared  to  say  that  it  appears  that 
the  amount  of  the  verdict  in  favor  of  the 
plaintiffs  was  the  result  of  passion  or  preju- 
dice on  the  part  of  the  Jury.  In  cases  like 
this  a  certain  degree  of  heat  is  unavoidable. 
In  the  instant  tnse  there  is  nothing  in  the 
record  to  indicate  undue  passion  or  preju- 
dice on  the  part  of  the  Jury,  except  the  size 
of  the  verdict  itself.  Whilst  the  verdict  Is 
large — ^perhaps  too  large,  we  might  say  if 
called  upon  to  pass  upon  the  question  as 
Jurors — yet  there  were  a  great  many  circum- 
stances of  aggravation  and  oppression  con- 
nected with  the  taking  of  the  property  tend- 
ing to  show  an  entire  absence  on  the  part  of 
the  defendants  of  all  regard  for  the  rights 
of  the  plaintiffs  and  a  contempt  for  law  and 
order  wholly  indefensible.  As  Mr.  Jones 
says  in  the  section  of  his  work  on  Chattel 
Mortgages,  heretofore  quoted: 

"To  obtain  possession  under  such  a  show  and 
pretense  of  authority  is  to  trifle  with  obedience 
of  citizens  to  the  law  and  its  officers." 

The  mere  fact  that  one  is  a  debtor  does  not 
put  him  beyond  the  pale  and  protection  of 
the  law.  Whilst  he  may  be  so  unfortunate  as 
to  be  unable  to  meet  his  obligations  as  they 
fall  due,  the  law  will  not  permit  bis  creditor 
to  compel  the  performance  of  his  contract  by 
force.  The  rule  seems  to  be  that  a  verdict 
assessing  damages  for  plaintiff  In  an  action 
of  replevin  will  not  be  set  aside  on  the 
ground  of  the  ezcessiveness  of  the  damages 
allowed  where  the  proceeding  on  the  part 
of  the  defendant  is  vexatious  and  oppressive. 
The  Jury  in  such  a  case  is  authorized  to 
give  smart  money.  Cable  et  al.  v.  Dakin  et 
al.,  supra. 

[I]  The  next  assignment  of  error  Is  predi- 
cated upon  the  theory  that  the  fifth  amended 
petition  introduces  an  entirely  new  cause  of 
action,  and  that  the  action  of  the  court  in 
overruling  the  motion  to  strike  runs  counter 
to  the  rule  that  an  amendment  to  a  petition 
cannot  be  allowed  which  Introduces  a  new 
cause  of  action.  It  Is  probably  true  that  the 
fifth  amended  petition  substantially  changes 
the  claim  of  the  plaintiffs  as  stated  In  their 
fourth  amended  petition;  but  as  the  fourth 
and  fifth  amended  petitions  are  the  only 
ones  incorporated  In  the  record,  we  are  un- 
able to  say  whether  this  is  true  as  to  any  of 
the  other  petitlona.    It  may  be  that  the  fifth 
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amended  petition  does  not  (^lange  sabstantlal- 
ly  the  claims  sought  to  be  presented  by  the 
first,  second,  or  third  amended  petitions.  In- 
deed the  record  indicates  that  the  fifth  amend- 
ed petition  most  have  been  In  harmony  with 
one  of  the  former  petitions  not  Incorporated  in 
the  record,  for  we  find  the  defendants  asked 
and  were  granted  leave  to  refile  as  an  answer 
to  the  fifth  amended  petition  an  answer  and 
cross-petition  which  they  had  preriously  filed 
to  one  of  the  petitions  not  Incorporated  in 
the  case-made.  In  aucb  circumstances  we  are' 
nnable  to  say  whether  the  fifth  amended  peti- 
tion changes  substantially  the  original  claim 
or  defense.  Section  4790,  Rev.  Laws  OkL 
1910,  provides: 

"Tbe  court  may,  before  or  after  Judgment,  on 
furtherance  of  justice,  and  on  such  terms  as  may 
be  proper,  amend  any  pleading,  process  or  pro- 
ceeding by  adding  or  striking  out  the  name  of 
any  party,  or  correcting  a  mutake  in  the  name 
of  a  party,  or  a  mistake  in  any  other  respect, 
or  by  inserting  other  allegations  material  to  the 
case,  or  conform  the  pleading  or  proceeding  to 
the  facts  proved,  when  such  amendmmt  does 
not  change  substantially  the  claim  or  de- 
fense.   •    •    •" 

We  do  not  believe  that  the  trial  court  abas- 
ed the  broad  discretion  in  regard  to  amend- 
ment of  pleadings^  vested  in  it  by  the  forego- 
ing statute. 

Hie  next  assignment  of  error  is  predicated 
upon  the  theory  that  Julia  Navarre  was  an 
Incompetent  witness  by  virtue  of  section  S050, 
Rev.  Laws  OU.  1910,  which  provides: 

"The  following  persons  shall  be  incompetent 
to  testify:  •  •  •  Husband  and  wife,  for  or 
against  each  other,  except  concerning  transac- 
tions in  which  one  acted  as  the  agent  of  the 
other,  or  when  they  are  joint  parties  and  have 
a  joint  interest  in  the  action." 

Julia  Navarre  signed  the  note  and  mort- 
gage involved  herein,  and  is  a  Joint  party 
with  her  husband  to  the  present  proceeding, 
and  the  verdict  of  the  Jury  and  the  Judgment 
of  the  court  are  also  Joint  in  form.  The 
ground  upon  which  It  is  contended  her  evi- 
dence should  be  stricken  is  that  it  disclos- 
es that  she  has  not  a  joint  Interest  with 
her  husband  In  the  property  Involved.  The 
motion  to  strike  her  evidence  was  made 
after  Julia  Navarre  had  been  examined  and 
cross-examined  at  great  length  upon  that 
point  The  court  below  upon  confilctlng 
evidence  found  that  she  had  such  an  in- 
terest in  the  subject  of  the  action  as  enti- 
tled her  to  testify,  and  the  Jury  found  that 
she  had  such  a  Joint  interest  in  the  action 
as  entitled  her  to  a  Joint  verdict  for  the 
return  of  the  property,  and  damages  for 
its  detention,  in  such  circumstances  this 
court  would  not  be  justified  in  holding  that 
she  did  not  have  a  Joint  Interest  in  the  action, 
and  was  therefore  incompetent  to  testify. 

On  the  asslgrnments  touching  errors  of  the 
trial  court  in  refusing  to  give  certain  in- 
structions requested  by  the  defendants  and 
In  giving  other  Instructions  over  their  ob- 
jections, It  is  sufficient  to  say  that  the  court 


has  examined  tbe  Instructions  glv^  by  tbe 
court  below,  and  is  of  the  opinion  tliat  as  a 
whole  they  state  the  law  applicable  to  tbe 
case  upon  the  theory  upon  which  it  was 
tried  with  reasonable  fullness  and  substan- 
tial accuracy. 

For  the  reasons  stated,  the  judgment  of  the 
court  below  Is  affirmed.  All  tbe  Justices  oon- 
cur. 

(«  OU.  306) 

GRIFFIN  «t  aL  t.  JONES  et  aL    (No.  4177.) 

(Supreme  Court  of  Oklahoma.     Dec  8,  1914. 

Rehearing  Denied  Jan.  5,  191S0 

(Svllabut  bv  tlte  Court.) 

1.  PBOCKSS   4=>g6— PnBLICATIOR    NOTICS— Afk 
FIDAVIT— SumCIKPJCT. 

DefendanU  A.  S.  Griffin,  Chaa.  A.  Sandals, 
and  Sterling  OU  Company  were  nonresidents  of 
the  state.  Plaintiff  caused  a  publication  notice 
to  issue,  and  published  same  for  tbe  time  pre- 
scribed by  law.  Plaintiff  failed  to  allege  in  the 
affidavit  filed  for  the  notice  for  publication  any 
facts  showing  that  defendants  could  not  be 
served  by  the  exercise  of  due  diligence,  or  that 
they  were  not  at  the -time  in  the  state.  HeU, 
tliat  said  affidavit  waa  fatally  defective.  HtU, 
further,  that  the  court  obtained  no  juriadictioB 
over  the  person  of  defendants. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  SS  108-120;  Dec.  Dig.  ^s>99.] 

2.  JDDGUINT  «=>17— JtTBISDICnoIl— PlTBUCA- 

noR  Notice. 

Defendants  A.  S.  Griffin,  Chas.  A.  Sandals, 
and  Sterling  Oil  Company  failed  to  appear,  and 
they  were  adjudged  in  default.  The  court  en- 
tered a  personal  judgment  against  the  two  de- 
fendants first  named  for  tbe  sum  of  $19,683.79. 
Held  that,  the  notice  of  publication  being  a  nnl- 
lity,  the  judgment  rendered  against  said  de- 
fendants waa  void. 

[Eld.   Note. — For  other  cases,   see   Judgment 
Cent  Dig.  H  25-33;  Dec.  Dig.  «=9l7.] 
8.  JUDOMKNT  «=>3I>9— Right  to  Vacatk— Is- 

BSOnLABITT— FOBECLOSUBK  OT  MoBTOAOE. 

Plaintiffs'  cause  of  action  was  based  upon 
2  promissory  notes  of  $1,000  each,  which  had 
matured,  and  another  cause  of  action  upon  18 
note*  of  $1,000  each,  which  were  not  matured. 
When  the  case  was  called  for  trial,  after  evi- 
dence bad  been  taken,  the  court  permitted  plain- 
tiff to  file  an  amended  petition,  setting  out  four 
additional  causes  of  action,  by  alleging  that  4 
of  the  18  notes  bad  matured  rince  tlie  filing  of 
the 'suit,  and  judgment  waa  rendered  in  the  sum 
of  $6,014.93  on  the  matured  notes,  and  for  $13,- 
678.86  on  the  notes  which  were  not  matured, 
and  decreed  the  forecloaure  of  the  mortgage  lien 
for  the  Aill  amount  Held,  that  thia  constitutes 
such  irregularity  as  to  authorise  the  trial  court 
to  vacate  the  judgment  upon  timely  motion  filed 
therefor. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  897;  Dec.  Dig.  i8=9359.] 

4.  JUDaMKNT   «=3l38— Vacatioii— Gboditds— 

JUBISDICnONAL  DbFKCTS. 

On  the  12th  day  of  February,  1912,  and 
after  the  expiration  of  the  term  at  which  the 
judgment  was  rendered,  defendants  A.  S.  Grif- 
fin, Chas.  A.  Sandals,  and  Sterling  Oil  Compa- 
ny filed  their  motion  to  vacate  said  judgment, 
assigning  therefor  the  invalidity  of  the  publica- 
tion notice  issued  and  published,  and  want  of 
jurisdiction  of  the  court  over  them.  They  also 
assigned  various  other  irregularities  in  the  pro- 
ceedings, including  the  allegation  that  the  com- 
plaint failed  to  state  a  cause  of  action.    Tbe 
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conrt  d«nied  laid  motion.  HcM  that,  assuming 
said  motion  contained  both  jurisdictional  and 
nonjurisdictional  grounds,  and  the  filing  of  same 
constituted  a  general  apipearance,  yet,  if  there 
were  such  Irregularities  in  the  proceedings  af- 
fecting defendants'  substantial  rights,  it  was  the 
duty  of  the  court  to  have  vacated  said  jndg^ 
ment. 

[Ed.  Note.— For  other  case*,  see  JTudgment, 
Cent.  Dig.  {{  249-251,  2M;  £>ec.  Dig.  «=>  138.1 

Bb  Appeaaahcb  <8=322  —  JcooianT  «=>138  — 
Vacation— Defbctitb  Skkvicje— Effxot  or 
Gene&al  Afpeabancb. 

Assuming  that  defendants,  by  filing  their 
motion  to  yacate  the  judgment,  made  a  general 
appearance,  such  appearance  waived  only  the 
jurisdiction  of  the  court  over  them,  and  did  not 
waive  any  of  the  irregularities  in  the  proceed- 
ings and  judgment  which  deprived  them  of  a 
aubstantial  right.  Upon  the  hearing  of  such 
motion,  if  it  clearly  appeared  that  such  irregu- 
larities existed,  or  that  the  judgment  was  unjust 
and  inequitable,  it  was  the  duty  of  the  conrt 
to  vacate  said  judgment  and  to  hear  said  cause 
on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  IS  108-110:  Dec.  Dig.  «=»22;  Judg- 
ment, CenL  Dig.  H  249-251,  254 ;  Dec.  Dig. 
«=>138.] 

&  MOBTOAOES  «s»448  — FOBXOLOSUBK  — Pni- 

TxoiT— AcoEij:aATioti  or  Indebtedness. 
The  mortgage  sought  to  be  foreclosed  con- 
tained no  provision  accelerating  the  immatured 
indebtedness,  or  that  in  default  of  payment  of 
any  one  or  more  of  said  notes  or  interest  there- 
on, authorizing  plaintiff  to  foreclose  said  mort- 
gage. Held,  that  neither  the  original  nor  the 
amended  petition  stated  a  cause  of  action  au- 
thorizing the  foreclosure  of  the  mortgage  lien. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |  1312;  Dec.  Dig.  «s>448.} 

7.  Appeai.  and  Ebrob  4=>1166— Obodnd  fob 
Revebsal— RsrusAL  to  Vaoats  Judouent. 
Upon  a  hearing  of  the  petition  in  error 
from  the  order  denying  the  motion  to  vacate  the 
judgment,  it  appears  from  the  pleadings  and 
judgment  that  said  judgment  was  void  for  want 
of  jurisdiction  of  the  court  over  defendants,  and 
it  further  appears  that  there  is  such  irregulari- 
ty in  the  proceedings  and  judgment  complained 
of  which  deprived  defendants  of  a  substantial 
right,  and  it  is  apparent  the  judgment  ia  unjust 
and  inequitable,  the  order  of  the  court  denying 
the  motion  to  vacate  constitutes  reversible  error. 
[£Sd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4527-4!i30;  Dec.  Dig.  «=» 
1166.] 

Error  from  District  Court,  Washington 
County;  R.  H.  Hudson,  Judge. 

Action  by  James  K.  Jones,  Jr.,  administra- 
tor of  the  estate  of  James  K.  Jones,  Sr.,  de- 
ceased, against  A.  S.  Griffin  and  others.  From 
the  judgment,  certain  defendants  bring  error. 
Beversed,  with  directions. 

Norman  Barker,  of  BartlesvlUe,  and  B.  T. 
Hainer,  of  Oklahoma  City,  for  plaintiffs  In 
error.  J.'  P.  O'Meara,  of  Tulsa,  and  H.  H. 
Montgomery  and  L.  Q.  Owen,  both  of  Bartles- 
Tllle,  for  defendants  in  error. 

RIDDLE,  J.  Tb«  parties  wiU  be  designat- 
ed as  they  appeared  in  the  trial  conrt  On 
October  1,  1910,  defendants  Sandals-Orlffin  ft 
Co.,  a  copartnership  composed  of  A.  8.  Orlffln 
and  Chas.  A.  Sandals,  executed  20  promissory 
notes  in  the  sum  of  $1,000  each,  the  first  of 


which  was  payable  December  1st,  and  one  to 
be  paid  thereafter  at  the  Ist  of  each  month. 
The  notes  are  dated  at  Washington,  D.  C, 
and  payable  to  the  order  of  James  K.  Jones, 
,Jr.,  administrator,  at"  the  Commercial  Na- 
tional Bank  of  Washington,  D.  C,  and  bear 
interest  at  the  rate  of  8  per  cent  per  annum 
until  paid.  Defendants  executed  their  cer- 
tain mortgage  In  favor  of  said  plaintUT,  se- 
curing said  notes,  upon  the  following  describ- 
ed property: 

S.  E.  %  of  the  S.  W.  %  and  the  S.  %  of  lot  4, 
containing  21.04  acres,  and  the  northeast  10 
acres  of  lot  4,  all  in  section  19,  township  27  N., 
range  13  E.  of  the  Indian  meridian,  and  con- 
taining 71.04  acres,  more  or  less ;  and  the  N.  W. 
%  of  the  S.  W.  %  of  the  S.  B.  %  of  section  19, 
township  27  N.,  range  13  B.  of  the  Indian 
meridian,  containing  10  acres,  more  or  less ;  and 
the  S.  B.  ^  of  the  S.  B.  %  and  the  S.  Vl,  of  the 
S.  W.  %  of  section  19,  township  27  N.,  range 
13  B.  of  the  Indian  meridian,  containing  70 
acres,  more  or  less— all  of  said  lands  being  situ- 
ate in  Washington  county,  state  of  Oklahoma, 
together  with  all  the  tools,  appliances,  machin- 
ery, and  other  personal  property  upon  said  lease- 
holds and  appurtenant  to  their  operation. 

The  only  reference  made  to  the  notes  in  the 
mortgage  la  the  following  provision: 

"This  mortgage  is  given  to  secure  the  payment 
of  twenty  purchase  money  promissory  notes  of 
one  thousand  dollars  ($1,000)  each,  dated  Octo- 
ber 1,  1010,  and  due  one  each  month  from  one 
to  twenty  months  from  date,  interest  upon  said 
notes  being  at  the  rate  of  8  per  cent  per  an- 
num from  date  until  paid." 

These  defendants  are  described  In  the  mortp 
gage  as  residents  of  Cuyahoga  county,  Ohio. 
On  January  21,  1911,  defendants  having  de- 
faulted in  the  payment  of  the  first  2  notes 
described,  plaintiff  filed  his  petition  in  the 
district  court  of  Washington  county,  declar- 
ing upon  these  2  notes,  and  alleging  that  no 
part  of  same  had  been  paid,  except  $283.77. 
The  2  notes  were  attached  as  exhibits  to  said 
petition.  lo  the  fifth  paragraph  he  alleged 
the  execution  of  18  other  promissory  notes, 
similar  to  the  ones  described,  except  none  of 
said  notes  were  due.  He  alleges  the  execu- 
tion of  said  mortgage  referred  to,  covering 
the  property  hereinbefore  described ;  that  the 
conditions  of  said  notes  and  mortgage  had 
been  broken.  In  that  defendants  had  made  de- 
fault In  the  paymoit  of  the  notes  due  Decem- 
ber 1, 1910,  and  January  1, 1911,  respectively. 
Plaintiff  further  alleges  that  by  the  insol- 
vency of  said  defendants  they  were  not  able, 
and  would  not  be  able,  to  pay  said  notes  or 
any  part  thereof,  and  would  not  be  able  to 
operate  said  leaseholds  or  to  produce  any  oil 
or  gas  thereon.    It  is  then  alleged  as  follows: 

"That  there  is  now  due  and  payable  on  the 
two  said  notes  first  above  described  herein,  less 
all  credits  paid  thereon,  the  sum  of  $       — ." 

He  also  prays  for  appointment  of  a  re- 
ceiver, and  that  the  court  declare  all  of  $20,- 
000  Indebtedness  due  and  payable,  and  that 
the  usual  decree  of  foreclosure  be  entered 
against  said  defendants  foreclosing  said  mort- 
gage. 


CsoFor  other  cases  i 
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A  Bummons  was  Issued  to  tbe  sheriff  of 
Washington  county,  and  his  return  shows 
that  defendants  Sandals  and  Griffln  could  not 
be  found  In  said  county.  Service  was  had 
upon  T.  L.  Bucy,  as  general  manager  of  de- 
fendant the  Sterling  Oil  Company,  a  corpo- 
ration. Thereafter  affidavit  was  filed  and  a 
notice  for  publication  issued  thereon  by  the 
clerk.  It  was  published  in  a  newspaper  of 
general  circulation  in  Washington  county,  di- 
rected to  defendants  Griffin  and  Sandals,  de- 
manding that  they  appear  and  answer  said 
petition  on  the  24th  day  of  March,  1911 ;  oth- 
erwise Judgment  would  be  entered  against 
them  for  the  sum  of  |l,764.90,  together  with 
6  per  cent,  interest  thereon,  and  the  further 
sum  of  $18,000,  with  Interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  the  1st 
day  of  October,  1910,  and  costs  of  suit,  and 
that  judgment  be  rendered  foreclosing  the 
mortgage,  etc. 

The  defendants  Prlck-Reid  Supply  Com- 
pany, a  corporation,  and  James  Taylor  ap- 
peared and  filed  their  answers  and  cross-peti- 
tions in  said  cause.  Taylor  alleged  that  de- 
fendants were  Indebted  to  him  in  the  sum  of 
$876.89,  together  with  attorney  fee  of  1100, 
and  claimed  a  laborer's  lien  upon  said  proper- 
ty as  security  for  the  payment  of  said  indebt- 
edness, and  prayed  judgment  for  said 
amount,  together  with  foreclosure  of  bis 
lien.  Defendant  Frlck-Reld  Supply  Company 
prayed  judgment  against  defendants  Griffln 
and  Sandals  for  the  sum  of  $1,211.11,  togeth- 
er with  a  vendor's  lien  upon  said  property, 
praying  that  its  said  lien  be  foreclosed. 
There  was  no  summons  or  notice  of  publica- 
tion Issued  and  served  upon  either  of  these 
cross-petitions,  and  no  waiver  of  service  nor 
any  appearance  made  by  defendants  Griffln 
and  Sandals.  On  May  26,  1911,  said  cause 
was  called  for  trial.  Defendants  Griffln  and 
Sandals  were  adjudged  in  default,  and  the  pe- 
tition and  cross-petitions  were  taken  as  con- 
fessed. 

It  appears  from  the  journal  entry  that 
some  evidence  was  heard,  and  that  personal 
judgment  was  rendered  against  defendants 
Griffin  and  Sandals,  in  favor  of  defendants 
Taylor  and  the  Frlck-Reld  Supply  Company, 
for  the  respective  amounts  sued  for,  and  said 
Hens  were  foreclosed  upon  said  property. 
Personal  judgment  was  rendered  in  favor  of 
plaintiff  in  the  sum  of  $6,014.93,  which  was 
adjudged  to  be  past-due  indebtedness,  and 
for  the  further  sum  of  $13,678.86  on  the  13 
notes  not  due,  and  a  decree  foreclosing  the 
mortgage  lien,  and  ordering  said  property  to 
be  sold.  On  the  day  the  case  was  called  for 
trial  plaintiff  filed  an  amended  petition  set- 
ting up  four  other  causes  of  action,  each  up- 
on a  promissory  note  which  had  matured  aft- 
er the  filing  of  the  original  petition,  constitut- 
ing a  total  Indebtedness  alleged  to  be  due  of 
the  amount  for  which  judgment  was  recover- 
ed, to  wit,  $6,014.93.  The  amended  petition 
was  substantially  the  same  as  the  original, 
with  the  exception  of  the  additional  four 


causes  of  action ;  and,  as  grounds  of  recov- 
ery upon  the  13  promissory  notes  not  due,  be 
alleged  substantially  as  follows:  That  the 
mortgaged  property  had  been  assigned  by  de- 
fendants Griffin  and  Sandals  to  defendant 
Sterling  Oil  Company,  which  assignment  bad 
not  been  placed  of  record;  that  said  attempt 
to  sell  was  fraudulent  and  void,  and  was 
made  for  the  purpose  of  depriving  plaintiff 
of  his  right  to  said  leasehold,  and  for  the 
purpose  of  defrauding  said  plaintiff  and  the 
public;  that  the  Sterling  Oil  Company  was 
insolvent,  and  that  said  Griffin  and  Sandals 
had  been  and  were  insolvent  at  the  time  of 
the  purchase  of  said  property;  that  they  were 
then  under  indictment  by  the  federal  govern- 
ment, charged  with  using  the  mails  for 
fraudulent  purposes  in  connection  with  ad- 
vertising and  selling  stock  in  said  oil  com- 
pany. 

The  decree  was  filed  by  the  court  on  the 
7tb  day  of  June  Thereafter,  on  the  13tb 
day  of  June,  1911,  order  of  sale  was  Issued 
to  the  sheriff,  directing  him  to  sell  said 
property.  Said  property  was  appraised  at 
$22,000,  and  on  the  7tb  day  of  August  was 
sold  and  purchased  by  plaintiff  for  the  sum 
of  $15,000. 

On  the  lltb  day  of  September,  1911,  O.  R. 
Howard,  the  receiver,  filed  Us  report,  show- 
ing that  he  had  collected  in  operating  said 
lease  the  sum  of  $6,702.24,  and  that  the  ex- 
pense of  operating  said  lease  was  $1,628.14, 
leaving  a  net  amount  in  his  bands  of  $5,- 
074.10.  Thereafter,  on  September  12tli.  tbe 
sale  was  by  tbe  court  confirmed. 

On  February  26,  1912,  and  after  the  expira- 
tion of  the  term,  defendants  Griffin  and  San- 
dals and  the  Sterling  Oil  Company  appeared 
by  their  attorney  and  filed  their  motion  to  va- 
cate said  judgment,  tbe  material  grounds  Of 
which  are  substantially  as  follows:  (1)  That 
the  notice  of  publication  was  void,  for  tbe 
reason  there  was  not  sufficient  affidavit  au- 
thorizing the  same,  and  that  the  summons 
Issued  in  tbe  first  instance  was  void,  for 
tbe  reason  that  it  did  not  have  the  seal  of 
tbe  court  attached ;  (2)  that  plaintiff's  peti- 
tion filed  in  said  cause  did  not  state  a  cause 
of  action;  (3)  that  plaintiff's  amended  peti- 
tion was  unauthorized  and  substantially 
changed  bis  cause  of  action;  (4)  that  the  ac- 
tion was  prematurely  brought,  and  the  court 
was  unauthorized  to  render  judgment  upon 
tbe  notes  not  matured;  (6)  plaintiff  bad  no 
authority  to  maintain  tbe  suit;  (6)  that  nei- 
ther of  said  defendants  was  served'  with  any 
process,  as  required  by  law;  (7)  that  tbe 
court  was  misled  as  to  tbe  law  and  the  facts, 
and  was  Induced  to  sign  an  erroneous  and 
void  decree;  (8)  that  the  appointment  of 
plaintiff  as  administrator  was  nugatory  and 
void;  (9)  for  the  reason  that  there  was  no 
equity  In  the  proceedings  instituted  by  plain- 
tiff; that  they  were  unjust,  unoonsdonable, 
and  c<mtrary  to  good  conscience,  rules  of  equi- 
ty, etc. 

After  notice  this  motion  came  on  for  bear- 
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lug,  whtcb  was  by  tbe  conrt  In  all  things 
overruled,  and  exceptions  saved.  From  this 
order  ot  the  court  denying  said  motion  to 
vacate,  defendants  prosecute  error  to  this 
court,  and  we  set  out  the  assignments  of 
error  deemed  material  to  be  considered, 
which  are  substantially  as  follows :  (1)  That 
the  petition  of  the  plaintiff  did  not  state  facts 
Buffldent  to  constitute  a  cause  of  action;  (2) 
that  the  afBdavit  for  publication  filed  was  In- 
sufficient, defective,  and  contrary  to  the  stat- 
ute and  was  void;  (3)  the  notice  of  pub- 
lication was  void  because  no  sufficient  afll- 
davlt  for  publication  was  filed,  and  was  not 
Issued  In  "the  name  or  by  the  authority  of 
the  state  ot  OUahoma,"  as  required  by  law 
and  section  19,  art  8,  of  the  C!onstltution, 
and  the  statutes  pertaining  thereto ;  (4)  said 
Judgment  was  void,  and  the  trial  court  was 
without  Jurisdiction  of  the  subject-matter  or 
of  the  parties  to  the  action;  (5)  the  court  er- 
red in  not  rendering  Judgment  upon  the  mo- 
tions of  defendants  vacating  and  holding  for 
naught  said  Judgment,  that  it  was  without 
Jurisdiction  to  render  said  Judgment,  and 
that  all  the  proceedings  had  in  relation  there- 
to were  erroneous,  and  that  said  Judgment 
was  void.  • 

There  are  three  questions  raised  on  this 
record  for  our  determination:  (1)  Was  the 
affidavit  for  warranting  order  fatally  de- 
fective? (2)  Did  defendants,  through  their 
connsei,  malce  a  general  appearance,  which 
had  the  effect  to  waive  notice  or  service  of 
summons?  (3)  Did  the  court  commit  reversi- 
ble error  in  oveirullng  the  motion  to  vacate 
said  Judgment? 

[1-5]  The  affidavit  for  publication  was  un- 
questionably void.  The  affidavit  falls  to  set 
out  the  facts  showing  due  diligence,  and 
comes  within  the  rule  laid  down  by  this 
court  in  the  case  of  Nlcoll  et  ux.  v.  Midland 
Sav.  &  Loan  Co.,  21  Okl.  591,  96  Pac.  744 ; 
Nicholson,  et  al.  v.  Iitldland  Sav.  &  Loan  Co., 
21  Okl.  598,  96  Pac.  747;  Oordray  v.  Cordray, 
19  OkL  36,  91  Pac.  7«1;  Romlg  et  al.  v. 
Gillett,  10  Okl.  186,  62  Paa  <J05. 

It  is  not  seriously  contended  that  the  affi- 
davit and  notice  of  publication  based  there- 
on were  insufficient  to  give  the  court  Juris- 
diction over  defendants  Griffin  and  Sandals 
and  the  Sterling  Oil  Company,  but  It  Is  most 
earnestly  urged  that  by  filing  the  motion  to 
vacate  the  Judgment,  defendants  made  a  gen- 
eral appearance,  and  thereby  submitted  tliem- 
selves  to  the  Jurisdiction  of  the  court, 
which  had  the  effect  to  validate  the  Judgment 
rendered.  We  are  of  the  opinion  that  this 
contention  must- be  npheld,  In  so  far  as  It 
relates  to  the  question  of  the  Invalidity  of 
said  Judgment  by  reason  of  lack  of  Jurisdic- 
tion over  the  person  of  defendants.  Nichols 
ft  Shepard  Co.  v.  Baker,  13  Okl.  1,  73  Pac. 
302;  Bogers.  T.  McCord-Collins  Mer  Co.,  19 
Okl.  115,  91  Pac.  864;  Lookabaugn  v.  Ep- 
person, 28  OkL  472,  114  Pac.  738;  Trugeon  et 
al.  T.  Qallamore,  28  OkL  73,  117  Pac.  797; 
Welcb  V.  Ladd,  28  Okl.  93,  116  Pac.  673; 


Pratt  V.  Pratt.  41  OkL  677,  130  Pac.  201; 
Ziska  V.  Avey  et  aL,  36  Okl.  405,  122  Pac. 
722;  Walton  et  aL  v.  Eennamer  et  al.,  39  OkL 
629,  136  Pac.  584;  WlUett  et  aL  v.  BUke  et 
aL,  39  OkL  261,  134  Pac.  1109.  These  cases 
hold,  in  effect,  that  where  a  Judgment  is  ren- 
dered without  service  or  notice  to  defendants, 
who  thereafter  file  a  motion  to  vacate  the 
same,  alleging  both  Jurisdictional  and  non- 
JurlsdictioDal  grounds,  thereby  making  a  gen- 
eral appearance,  the  effect  of  which  waives 
all  defects  in  the  citation  or  notice,  and 
cures  any  defect  in  the  Judgment  existing  by 
reason  of  lack  of  service  of  summons  or 
other  notice.  The  reason  of  the  rule  is  that 
a  person  should  not  be  tiermltted  to  challenge 
the  Jurisdiction  of  the  court  over  blm,  and  at 
the  same  time  Invoke  its  Jurisdiction  by  ask- 
ing relief.  Assuming  that  defendants,  in 
filing  their  motion  to  vacate  the  Judgment,  al- 
leged both  Jurisdictional  as  well  as  nonjuris- 
dlctional  grounds,  thus  making  a  general  ap- 
pearance, under  the  foregoing  authorities 
they  must  be  held  to  have  waived  Jurisdiction 
over  their  person. .  Defendants  filed  their  mo- 
tion under  section  5274,  Rev.  Laws,  1910. 
The  latter  part  of  said  section  provides: 

"A  void  judgment  may  be  vacated  at  any  tim& 
on  motion  of  a  party,  or  any  person  affected 
thereby." 

The  question  arises:  The  court  having  de- 
nied this  motion,  and  assuming  defendants 
made  a  general  appearance,  waiving  service 
of  process  or  other  notice,  did  the  trial  court 
%buse  its  discretion  in  denying  the  motion? 
It  seems  that  this  question  has  never  been 
directly  passed  upon  by  this  court,  although 
it  has  been  referred  to,  and  the  authority  of 
this  court  to  consider  certain  defects  in  the 
proceeding  with  a  view  of  ascertaining,  if 
prejudicial  error,  requiring  a  reversaL  has 
been  inferentially  sustained.  The  rule  estab- 
lished by  this  court,  following  the  decisions 
of  the  Supreme  Court  of  Kansas  in  holding 
that  a  general  appearance,  after  rendition  o> 
judgment,  has  the  effect  to  validate  a  void 
Judgment,  often  results  in  hardships,  and,  in 
effect,  a  denial  of  Justice,  and  should  not  be 
extended  beyond  the  reason  of  such  rule.  It 
has  been  said  that  a  Judgment  wlilch  is  void 
for  want  of  service  is  no  judgment  at  all; 
and  to  hold  that  after  a  Judgment  in  form 
only  has  been  entered  against  a  party,  which 
In  fact  and  in  law  is  no  Judgment,  by  his  ap- 
pearance In  an  effort  to  relieve  himself  from 
such  Judgment  wlilch  is  apparently  valid, 
but  which  In  fact  is  void.  Is  carrying  the  rule 
of  estoppel  and  waiver  to  the  extreme.  Not 
only  have  defendants  never  had  their  day 
in  court,  but  they  have  had  no  opportnnltj 
to  have  it,  and  without  any  fault  on  theii 
part.  If  they  have  done  nothing  to  forfeit 
their  constitutional  rights  of  a.  hearing,  the 
right  to  appear  and  defend,  other  than  to 
waive  the  jurisdiction  of  the  court  over  their 
person  in  an  effort  to  secure  their  legal  rights 
in  an  orderly  manner,  and  if  irregularitifl* 
appear  upon  the  face  of  the  record  aflecttng 
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thdr  Btibstantial  rights,  wbat  valid  reas<»i) 
can  be  assigned  why  they  should  not  now  be 
allowed  their  day  In  court?  We  are  told 
that,  although  this  Judgment  was  void  prior 
to  defendants'  appearance,  yet  by  appearing 
and  on  account  of  their  Indiscretion  in  chal- 
lenging the  Judgment  as  Inequitable,  as  well 
as  on  the  grounds  of  Jurisdiction  of  the 
court,  they  have  waived  all  irregularities 
and  errors,  and  are  now  estopped  from  rais- 
ing any  questions,  other  than  Jurisdictional; 
that  it  matters  not  how  nnjust  and  inequi- 
table the  Judgment  may  be,  notwithstanding 
the  trial  conrt  may  have  grossly  misconcelT- 
ed  its  authority  and  duty,  and  by  reason 
whereof  prejudicial  error  is  obvious,  yet  the 
court  is  not  warranted  in  granting  relief. 
We  are  unwilling  to  subscribe  to  this  doc- 
trine. It  It  be  true  there  is  no  express  stat- 
utory authority  warranting  the  court  to 
grant  relief,  we  believe  in  the  interest  of  Jus- 
tice this  court  would  have  the  inherent  pow- 
er under  the  constitutional  grant  of  super- 
visory control  over  the  inferior  courts  ia  en- 
forcing that  great  principle  of  equity  that, 
where  there  is  a  wroug,  there  is  also  a  rem- 
edy. But  we  need  not  go  to  this  extent,  for 
we  have  both  authority  and  precedent,  based 
upon  reason  and  Justice,  not  only  warrant- 
ing, but  impelling,  action.  The  rule  is  stated 
in  volume  2,  Encyc.  PL  h  Pr.,  pp.  654,  655: 

"But  where  a  defendant  against  whom  judg- 
ment has  passed,  but  who  has  in  no  matter 
served  with  process,  comes  into  court,  and  asks 
to  have  that  judgment  set  aside  by  reason  oft 
such  want  of  service,  and  alto  for  other  aliened 
irregularities  connected  thereroith,  by  asking  the 
court  to  investigate  such  other  irregularities,  he 
submits  himself  to  the  jurisdiction  of  the  court, 
and  can  no  longer  be  heard  to  say  that  the  court 
has  no  jurisdiction  of  his  person."  And  "if, 
upon  invettigation,  the  court  find*  that  tuch 
irregvlaritiet  do  not  exiet,  and  refugee  to  tet 
a»ide  the  judgment,  the  defendant  is  forever 
bound  by  such  rulings,  unless  reversed  in  a 
higher  court" — citing  xotlce  v.  Torke,  3  N.  D. 
349,  55  N.  W.  1098.     (ItaUcs  ours.) 

This  court,  in  the  case  of  Lookabangh  v. 
Epperson,  supra,  in  an  opinion  by  Justice 
Hayes,  states: 

"Plaintiff  in  error,  with  permission  of  the 
court  after  tbe  submission  of  this  case,  was  per- 
mitted to  file  a  supplemental  brief,  in  which  he 
urges  for  the  first  time  that  the  judgment  of  de- 
fault should  not  be  permitted  to  stand,  because 
the  petition  of  defendant  in  error  faUs  to  state 
a  cause  of  action.  This  is  an  appeal  taken 
from  an  order  overruling  a  motion  to  vacate  and 
set  aside  the  default  judgment  upon  grounds 
stated  in  the  motion,  neither  of  which  grounds 
is  that  the  allegations  of  the  petition  were  in- 
sufficient to  state  a  cause  of  action.  The  peti- 
tion in  error  contains  no  assignment  challenging 
the  insufficiency  of  said  petition,  and,  since  its 
Insufficiency  was  not  challenged  in  tbe  motion 
to  vacate  and  set  aside,  that  ground  of  reversal 
is  not  properly  before  this  court  for  considera- 
tion; but  we  have  examined  the  petition,  and 
find  that,  while  some  of  the  allegations  are  of 
a  general  nature,  and  might  be  vulnerable  to  a 
motion  to  make  more  definite  and  certain,  they 
are  sufficient  to  sustain  the  judgment."  Willett 
V.  Blake,  supra ;  Sbadholtzer  v.  Thompson  et 
al..  24  Okl.  198,  lOS  Pac  696,  188  Am.  St.  Ben. 
877,  19  Ann.  Caa.  1188;  Ziska  ▼.  Avey  et  aL. 
snpra. 


In  the  case  of  Ozark  Harble  On  r.  Still, 
24  OkL  659,  103  Pac.  586,  this  ootirt  said: 

"It  is  urged  by  the  plaindff  that  defendant 
was  not  entitled  to  have  the  default  judgment 
set  aside  upon  his  motion,  for  the  reason  tbst 
he  failed  to  show  therein  that  he  had  a  valid 
defense.  It  is  unnecessary  for  ns  to  examine 
the  allegations  of  defendant's  motion  as  to  the 
facts  constituting  his  defense  to  ascertain  wheth- 
er or  not  such  facts  constitute  a  good  defense; 
for  a  judgment  taken  by  default  against  a  de- 
fendant who  has  not  been  served  and  wtio  has 
not  entered  an  appearance  may  be  set  aside 
by  defendant  without  showing  that  he  has  a 
valid  defense.  Hanson  t.  Wolcott,  19  E^an. 
207." 

While  in  the  last  case,  snpra,  the  coart  did 
not  decide  the  question  of  general  appearance, 
yet  it  would  api)ear  from  the  statement  the 
defendant  in  his  motion  alleged  a  defense 
which  may  be  held  to  reasonably  bring  him 
within  the  rule  of  making  a  general  appear- 
ance. 

[7]  We  are  of  the  opinion  from  the  forego- 
ing authorities  that  the  mle  sapported  by 
reason  is  that,  when  a  motion  to  vacate  a 
Judgment  under  section  6274,  Bev.  Laws  1910, 
is  filed,  and  the  party's  motion  alleges  Juris- 
dictional as  well  as  nonjurlsdictlonal  grounds, 
he  thereby  ma^es  a  general  appearance  and 
waives  Jurisdiction  over  his  person.  Not- 
withstanding this  fact,  it  is  the  duty  of  the 
court  to  investigate  and  ascertain  whether  or 
not  the  proceedings  resulting  in  the  Judgment 
and  the  Judgment  Itself  are  so  Irregular  that 
they  would  be  held  to  be  fatal  npon  appeal 
direct  from  the  Judgment,  and  that  In  case 
injustice  has  been  done,  and  It  is  clear  the 
judgment  is  inequitable,  it  should  be  vacated, 
to  the  end  that  the  controversy  may  be  heard 
upon  the  merits  in  the  Interest  of  Justice 
Upon  a  petition  in  error  to  this  court  from 
the  action  of  the  trial  court  denying  such  mo- 
tion to  vacate,  if  it  clearly  apiiears  that  the 
proceedings  of  the  trial  court  and  the  Judg- 
ment are  irregular  to  the  extent  that  the  de- 
fects would  be  held  to  be  fatal  npon  an  ap- 
peal from  such  Judgment,  or  that  the  judg- 
ment is  clearly  unjust  and  Inequitable  by 
reason  of  such  irregularities,  the  order  of  the 
trial  court  denying  such  motion  wUl  be  held 
reversible  error,  and  the  cause  reversed. 

[6]  The  question  arises:  Are  the  irr^ular- 
ities  in  tbe  proceeding  and  Judgment  before 
us  such  as  would  require  a  reversal  of  the 
cause ;  or  does  the  Judgment,  if  it  were  here 
on  appeal  direct  from  the  Judgment  of  the 
trial  court,  by  reason  of  tlie  Irr^ularitles,  ap- 
pear to  be  nnjust  or  clearly  inequitable?  It 
will  be  noticed  that  this  suit  was  Instituted 
after  2  of  the  notes  of  $1,000  each  only  had 
matured;  that  at  the  time  of  Judgment  4 
other  notes  had  matured.  In  the  original  pe- 
tition filed  by  plaintiff,  he  alleges  there  "Vas 

due  him  | — • ,"  and  prayed  Judgment  fbr 

"$  ■  ."  While  it  Is  questionable,  yet  we 
may  assnme  tiiat  this  petition  stated  a  good 
cause  of  action  on  the  two  first  notes  which 
had  matured ;  but  the  petition  did  not  state 
a  cause  of  action  on  the  18  notes  immatured. 
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or  upon  the  mortgage,  as  against  a  general 
demurrer.  It  Is  stated,  however,  that  an 
amended  petition  was  filed  wherein  these  de- 
fects were  cured.  It  Is  true  an  amended  peti- 
tion was  filed  alleging  four  other  separate 
and  distinct  causes  of  action  In  addition  to 
those  set  up  In  the  first  petition;  and  while 
defendants,  by  their  appearance  in  the  man- 
ner stated,  waived  notice  of  the  filing  of  said 
amended  petition,  they  did  not  waive  any  oth- 
er Inherent  defect  in  the  proceedings.  In  the 
amended  petition  plaintiff  added  fonr  new 
canses  of  action,  and  sought  to  allege  a  cause 
of  action  upon  the  13  notes  which  were  not  due 
and  a  right  to  foreclose  the  mortgage,  by  al- 
leging that  after  the  notes  and  mortgage  were 
executed  defendants  assigned  the  property 
upon  which  plaintiff  held  the  mortgage  lien 
with  Intent  to  defraud  plaintiff,  and  prayed 
that  the  court  declare  these  notes  due.  This 
was  not  within  the  power  of  the  court  to  do. 
The  court  could  only  enforce  the  contract  as 
made;  and  clearly  the  judgment  upon  these 
13  notes  for  the  sum  of  $13,000,  with  Interest, 
was  unauthorized,  and  the  petition  was  In- 
sufficient to  support  such  a  judgment  Jones 
on  Mortgages,  {$  1S90,  1591;  Lewis  v.  Fox 
et  al.,  122  Cal.  244,  54  Pac.  823;  King  v.  Long- 
worth,  7  Ohio  231,  pt  2.  If  an  appeal  had 
been  prosecuted  direct  from  such  judgment,  a 
reversal  would  be  required.  We  are  further 
of  the  opinion  that  there  was  no  cause  of  ac- 
tion stated  authorizing  the  court  to  enter  the 
decree  foreclosing  the  mortgage  Uen.  There 
was  no  provision  In  the  mortgage  accelerating 
the  maturity  of  the  notes  by  reason  of  default 
in  the  payment  of  one  or  more  of  said  notes. 
There  was  no  breach  of  any  condition  of  the 
mortgage  alleged  in  either  the  original  or 
amended  petition.  Thus  a  judgment  foreclos- 
ing the  mortgage  was  unauthorized,  and  con- 
stitutes such  an  Irregularity  that  would  re- 
quire a  reversal  upon  appeal  direct  from  said 
judgment  The  law  applicable  is  well  settled. 
In  27  Cyc.  1521,  referring  to  maturity  of  debt 
It  Is  said: 

"But,  if  the  mortgage  or  note  fixes  a  certain 
future  date  as  the  time  for  its  payment  there 
can  be  no  legal  default  and  consequently  no 
right  to  foreclose,  before  the  maturity  of  the 
debt  as  thus  fixed." 

Page  1522,  Id.: 

"A  provision  in  a  mortgage  giving  the  mort- 
gagee the  right  to  declare  and  treat  the  entire 
amount  secured  as  immediately  due  and  payable 
upon  default  in  the  payment  of  any  installment 
or  of  interest  or  taxes  due  is  not  in  the  nature 
of  a  penalty  or  forfeiture,  but  is  a  valid  and  en- 
forceable contract  against  which  equity  will 
not  relieve  the  delinquent  mortgagor  in  the  ab- 
sence of  circumstances  showing  peculiar  hard- 
ship or  oppression,  or  the  taking  of  an  uncon- 
■cionable  advantage.  A  provision  of  this  kind 
enables  the  mortgagee  to  sue  for  and  obtain  a 
foreclosure,  not  merely  for  the  installment  or 
interest  in  arrear,  but  for  the  entire  amount  of 
the  debt  although  without  such  covenant  It 
would  not  yet  be  due  or  payable"— citing  Moon- 
ey  V.  Tyler,  68  Ark.  314,  67  S.  W.  1105; 
Fbelps  ▼.  Mayers,  126  Cai.  549,  58  Pac.  1048; 
Basmnasen  v.  Levin,  28  Colo.  448,  66  Pac.  94 : 
Gray  v.  Bobertson,  174  lU.  242,  61  N.  B.  24& 


In  Brokaw  t.  Sield,  88  lU.  App.  188,  it  la 
held  that  a  provision  that  on  default  in  the 
payment  of  any  Installment  of  Interest  it 
shall  be  lawfnl  to  sell  the  mortgaged  prem- 
ises does  not  make  the  entire  debt  due  on 
such  default.  See,  also,  Rumsey  v.  People's 
R.  Co.,  154  Mo.  215,  65  S.  W.  616;  Nat  L. 
Ins.  Co.  v.  Butler,  61  Neb.  449,  85  N.  W.  437, 
87  Am.  St  Rep.  462;  Arkenburgh  v.  Lake- 
side Residence  Ass'n,  66  N.  J.  Eq.  102,  38  Ati. 
297;  New  York  City  Baptist  Mission  Soc.  t. 
Tabernacle  Baptist  Church,  17  Misc.  Rep. 
609,  41  N.  X.  Supp.  613 ;  Oaks  v.  Fisher,  20 
Pa.  Co.  Ct  R.  74;  Noonan  v.  Braley,  2 
Black.  490, 17  L.  Ed.  278 ;  Richards  v.  Holmes, 
18  How.  143,  15  I*  Ed.  304;  Gregory  v. 
Marks,  Fed.  Cas.  No.  6802 ;  Little  Rock  Wa- 
ter Works  Co.  y.  Barrett,  103  U.  S.  616,  26  L. 
Ed.  623. 

In  Pomeroy  t.  Woodward,  38  Or.  212,  63 
Pac.  194,  it  was  held  that  a  provision  in  a 
mortgage  authorizing  foreclosure  on  default 
"in  payment  of  principal  or  Interest"  does 
not  authorize  foreclosure  for  the  whole  debt 
on  default  In  the  payment  of  one  Installment 
of  the  principal,  as  such  a  provision  does  not 
amount  to  an  agreement  that  the  whole  debt 
shall  become  due  on  default  of  an  install- 
ment 

Speaking  of  the  necessary  allegations  en- 
titling a  mortgagee  to  foreclose,  27  Cya  1594, 
1585,  states: 

"The  bill  or  complaint  will  not  support  a 
decree  of  foreclosure  unless  it  states  definitely 
the  amount  presently  claimed  to  be  doe  under  the 
mortgage.  •  *  *  And,  if  the  suit  is  brought 
under  a  provision  of  the  mortgage  allowing  the 
creditor  to  declare  the  entire  indebtedness  due 
on  default  in  the  payment  of  an  installment  of 
interest  or  principal,  the  bill  must  allege  the 
default  relied  on  and  plead  the  conditions  giving 
an  immediate  right  of  action  for  the  whole,  in- 
cluding the  mortgagee's  election  to  anticipate 
the  maturity  of  the  principal  indebtedness" — 
citing  Savannah,  etc.,  R.  Co.  v.  Lancaster,  62 
Ala.  555;  Fletcher  v.  Dennison,  101  Cal.  292, 
35  Pac.  868;  Barney  v.  McClancy,  15  Colo. 
App.  63,  60  Pac.  948 ;  White  v.  Gracey,  45  Fla. 
657,  34  South.  223 ;  Broadbent  v.  Brumback,  2 
Idaho  (Hash.)  366,  16  Paa  556;  Heffron  ▼. 
Gage,  149  111.  182,  36  N.  E.  568 ;  Wheeler  v. 
Foster,  82  IlL  App.  153;  Kohli  v.  Hall,  141 
Ind.  411,  40  N.  B.  1060.  Caplice  Commercial 
Co.  V.  Ckssidy,  25  Mont  81,  63  Pac.  799; 
Bodine  v.  Gray,  24  N.  J.  Eq.  335 ;  Cincinnati 
Hotel  Co.  V.  Central  Trust  etc.,  Co.,  11  Ohio 
Dec.  255;  Briscoe  v.  Philadelphia,  etc.,  R.  Co., 
1  Walk.  (Pa.)  611 ;  Robertson  v.  Parrish  (Tex. 
Civ.  App.)  39  S.  W.  646 ;  Alabama,  etc.,  Mfg. 
Co.  V.  Robinson,  66  Fed.  690,  6  C.  C.  A.  79; 
Patten  v.  Hotel  Co.,  153  Cal.  460,  96  Pac.  296: 
Benson  v.  Reinshagen,  75  N.  J.  Eq.  353,  72 
AU.  054 ;  Baxter  v.  Ft  Payne  Co.,  182  Ala. 
249,  62  South.  4Z 

In  this  jurisdiction,  that  a  defect  in  the 
nature  of  the  one  we  are  considering  will  be 
considered  for  the  first  time  on  appeal  Is  no 
longer  an  open  question.  It  was  said  in  the 
case  of  International  Harvester  Co.  v.  Cam- 
eron, 26  Okl.  250,  105  Pac.  189: 

"If  the  jndgment  would  have  been  arrested  on 
motion  if  made  because  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cauae  of  ac- 
tion, it  may  be  reversed  for  the  same  reason 
upon  a  proceeding  in  error." 
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In  Clark  t.  Holmes,  31  Okl.  164,  120  Pac. 
642,  Ann.  Cas.  1913D,  S86,  this  court  said  in 
the  syllabos: 

"A  judgment  by  default  upon  a  complaint 
that  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  is  void,  and  will  be  reversed 
on  appeal." 

See;  also,  Lewis  t.  Clements,  21  Okl.  167, 
95  Pac.  769. 

Counsel  undertake  to  defend  the  right  to 
foreclose  said  mortgage  at  tbe  time  it  was 
foreclosed  In  this  instance  under  section  4016, 
Rev.  T^ws  1910,  wbich  section  reads: 

"Every  instrument  substantially  the  same  as 
the  above  shall  be  deemed  a  Eood  and  valid  mort- 
gage, with  all  contracts  and  covenants  essential 
to  protect  the  rights  of  the  holder  thereof;  but 
any  further  lawful  contract  embodied  therein 
shall  be  binding  upon  the  parties  thereto;  and 
when  the  words,  'and  waive  the  appraisement* 
are  written  or  printed  therein,  the  premises  mort- 
gaged must  be  sold  without  appraisement,  in 
case  of  foreclosure  and  sale  thereunder,  and  in 
snch  case  no  order  for  such  sale  shall  issue  for 
six  months  after  the  date  of  judgment." 

They  contend  that  the  part  of  this  section 
which  reads  "shall  be  deemed  a  good  and 
valid  mortgage,  with  aU  contracts  and  cove- 
nants essential  to  protect  the  rights  ot  the 
holder  thereof,"  warrants  the  cojart  in  read- 
ing into  a  mortgage  which  is  written  in 
words  substantially  as  used  in  the  form  pre- 
scribed by  statute  such  other  provisions  or 
agreements  as  may  afterwards  appear  to  the 
mortgagee  or  to  the  court  to  have  been  neces- 
sary for  the  protection  of  the  mortgagee ;  or, 
to  make  a  specific  application  of  counsel's 
contention  to  the  present  case,  that  the  court 
shonld  read  into  this  mortgage  a  further 
agreement  that,  when  default  is  made  in  the 
payment  of  any  one  of  said  notes  or  inter- 
est thereon,  the  whole  shall  become  due,  and 
the  mortgagee  authorized  to  proceed  to  fore- 
close said  mortgage.  Whatever  section  4016, 
snpra,  may  mean,  we  are  clearly  of  the  opin- 
ion that  this  is  not  a  sound  construction,  or 
in  harmony  with  the  legislative  intent.  If  it 
can  be  so  construed  in  this  instance,  and  this 
provision  read  into  the  mortgage,  then  the 
court  would  be  Justified  in  every  case,  where 
it  appeared  necessary  in  order  to  fully  pro- 
tect and  give  the  mortgagee  complete  relief, 
to  read  some  additional  provision  in  the  mort- 
gage more  favorable  to  the  mortgagee.  It  ap- 
pears to  us  that  a  more  reasonable  and  sound 
construction  of  this  statute  would  be  to  hold 
that,  when  a  mortgage  is  executed  substan- 
tially in  the  form  set  out  in  the  statute,  it 
shall  be  deemed  a  good  and  valid  mortgage, 
and  shall  carry  with  it  all  the  rights  to  which 
the  mortgagee  is  entitled  under  the  law,  to  be 
construed  In  connection  with  any  contracts 
and  covenants  existing  between  the  parties 
made  in  connection  with  said  mortgage, 
whether  incorporated  therein  or  not  Also 
the  law  will  imply  a  right  to  foreclose  when 
any  express  provision  of  the  mortgage  is 
breached,  although  no  agreement  in  the  mort- 
gage provides  for  such  foreclosure.  By  the 
language,  "but  further  lawful  contracts  em- 


bodied therein  shall  be  binding  upon  the  par- 
ties thereto,"  it  is  dear  to  our  minds  tliat 
this  section  does  not  mean  what  counsel  con- 
strue It  to  mean.  Otherwise  this  last  quota- 
tion from  the  statute  would  be  surplusage. 
If  counsel's  contention  is  sustained,  then 
when  any  case  is  presented  to  the  court,  and 
it  appears  that,  in  order  to  give  t&e  mort- 
gagee complete  protection,  inclnding  both 
rights  and  remedies,  and  other  agreements 
between  the  parties  should  have  been  made, 
the  court  is  authorized  to  incorporate  them 
into  the  mortgage.  Counsel  for  plaintiff,  at 
page  15  of  their  brief,  say: 

"We  think  the  purpose  of  the  Liegislatnre  was 
to  provide  a  short  form  of  mortgage  wbich  should 
be  equal,  at  least,  to  that  which  is  ordinarily 
used." 

The  form  ordinarily  used  has  many  special 
stipulations  in  behalf  of  the  mortgagee,  but 
they  are  made  by  the  parties,  and  not  by  the 
courts.  Even  the  Legislature  never  attempt- 
ed to  extend  the  rule  so  far  as  to  make  con- 
tracts for  the  parties.  The  case  of  Black  t. 
Reno  et  al.  (C.  C)  59  Fed.  917,  relied  on  by 
counsel  for  plaintiff,  is  not  in  point,  in  that 
the  provisions  of  the  mortgage  there  Involved 
were  essentially  different  from  the  mortgage 
in  the  instant  case.  There  can  be  no  doubt, 
in  any  given  case  where  a  right  of  action  has 
accrued  under  the  mortgage,  of  the  authority 
of  a  court  of  equity  to  decree  a  sale  of  tlie 
whole  property,  where  it  Is  not  divisible,  for 
the  purpose  of  conserving  the  best  Interests 
of  all  concerned..  Counsel  dte  and  quote 
from  many  cases  to  the  effect  that,  since  the 
term  at  which  the  judgment  was  rendered 
had  expired,  the  Judgment  became  final,  and 
it  was  beyond  control  of  the  court,  and  that 
it  can  only  be  vacated  in  the  manner  provid- 
ed by  statute.  We  have  no  doubt  that  de- 
fendants filed  their  motion  under  section 
5274,  Rev.  Laws  1910,  which  provides  for  the 
vacation  of  a  void  Judgment,  and  permits 
the  motion  to  be  filed  at  any  time  and  with- 
out alleging  any  reason  other  than  the  fact 
that  the  Judgment  Is  void,  and  were  not 
required  to  allege  any  meritorious  defense. 
This  section  of  the  statute  is  a  part  of  the 
chapter  authorizing  the  district  court  to  va- 
cate or  modify  Its  own  judgments  at  or  after 
the  term  at  which  said  judgments  or  orders 
were  made.  Defendants'  third  and  fourth 
grounds  set  out  In  their  motion  to  vacate, 
in  our  Judgment,  bring  their  motion  reason- 
ably within  the  Uiird  subdivision  of  said  sec- 
tion 5267,  to  wit:  "Irregularity  in  Obtaining 
a  Judgment  or  Order."  If  the  Judgment  liad 
not  been  void,  but  only  voidable,  defendants 
would  have  been  required  in  addition  to 
showing  reasonable  grounds  for  vacating  the 
judgment,  to  allege  a  meritorious  defense. 
But,  since  the  Judgment  was  void,  they  were 
not  required  to  make  this  showing.  By  rely- 
ing upon  nonjurisdlctional  grounds,  however, 
they  waived  only  the  Jurisdiction  over  their 
person.  Such  rights  as  they  may  tiave  bad 
for  vacating  the  Judgment,  had  personal  serr- 
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ice  been  secnred,  they  woald  still  retain. 
This  would  include  tbe  right  to  have  the 
Judgment  vacated  If  the  petition  failed  to 
state  a  cause  of  action,  or  if  plaintiff  sought 
to  recover  upon  more  than  one  cause  of  ac- 
tion, and  failed  to  state  facts  entitling  blm 
to  recover  upon  any  separate  cause  of  action, 
and  Judgment  rendered  thereon  would  entitle 
them  to  have  the  Judgment  vacated  upon  such 
cause  of  action.  Or,  If  It  appeared  from  the 
pleadings  and  the  face  of  the  Judgment  roll 
that  the  cause  of  action  sounded  In  tort,  and 
there  was  no  evidence  introduced  showing 
the  amount  of  damages,  the  Judgment  would 
be  erroneous  and  subject  to  be  vacated  upon 
proi)er  motion  filed  therefor.  Many  other  il- 
lustrations might  be  mentioned,  in  wblcb,  if 
it  was  clearly  shown  from  the  pleadings  and 
Judgment  roll  that  the  Judgment  was  not  only 
grossly  erroneous,  but  manifestly  unjust  and 
inequitable,  defendant,  having  had  no  cita- 
tion or  notice  of  the  proceeding,  preventing 
bim  from  having  his  day  in  court,  although 
making  a  general  appearance  after  Judgment, 
would  be  entitled  to  have  such  Judgment  va- 
cated. To  hold  otherwise  would.  In  effect, 
be  denying  a  party  due  process  of  law.  It  is 
the  highest  aim  of  all  governments  to  pro- 
mote happiness,  to  protect  personal  and  prop- 
erty rights,  and  to  administer  exact  Justice. 
To  this  end  courts  of  Justice  are  established. 
U  in  instances  of  the  klai  now  before  us, 
where  it  appears  a  gross  Injustice  has  been 
done  by  reason  of  defendants  having  had  no 
day  in  court,  without  their  fault,  and  if  they 
are  to  be  denied  a  hearing  solely  on  the 
ground  that  they  Inadvertently  attempted  to 
appeal  to  the  conscience  of  the  court  by  show- 
ing equitable  reasons  why  they  should  be 
given  relief,  then  it  seems  the  courts  have 
failed  in  one  of  their  Important  missions. 

In  reversing  this  case,  it  will  not  material- 
ly affect  the  rights  of  plaintiff.  All  rights  to 
wliich  plaintiff  is  entitled  is  the  amount  of 
his  debt,  costs,  and  Interest.  While  there 
were  allegations  made  in  the  petitions  that 
defendants  were  Insolvent  and  would  never 
be  able  to  pay  the  Indebtedness,  yet  the  report 
of  the  receiver  shows  that  this  property  was 
producing  a  net  income  of  about  $750  per 
month — practically  enough  to  pay  off  the  in- 
debtedness as  it  matured.  We  are  of  the 
opinion  that  the  petition  failed  to  state  a 
cause  of  action  as  to  all  the  notes,  except  the 
first  two  notes  sued  on,  amounting  to  $1,784.- 
90,  and,  had  plaintiff  talcen  a  s^arate  Judg- 
ment for  this  amount,  that  part  of  the  Judg- 
ment would  be  afflrmed.  But,  in  that  these 
two  causes  of  action  and  the  fourth  addi- 
tional cause  of  action  were  included  in  the 
Judgment,  it  is  necessary  to  reverse  the 
entire  Judgment 

-We  cannot  agree  that  tbe  filing  of  the 
amended  petition  cured  the  defects  in  the 
original  petition.  Tbe  filing  of  this  amend- 
meut  In  their  absence  would  be  such  an  ir- 


regularity, even  had  defendants  had  legal 
notice,  as  would  require  the  vacation  of  the 
Judgment  upon  timely  application.  It  would 
be  a  dangerous  doctrine,  indeed,  to  hold  that 
after  a  party  was  dted  to  appear  In  court 
to  answer  a  certain  cause  of  action,  and  if 
defendant  made  default  for  the  reason  he  de- 
sired to  confess  such  cause  or  causes  of  ac- 
tion, for  the  court  to  permit  plaintiff  to 
amend  and  add  other  causes  of  action  wblcb 
defendants  might  desire  to  contest,  and  such 
rule  is  not  Justified,  either  upon  principal  or 
reason. 

Mr.  Wilsie,  in  his  woric  on  Mortgage  Fore- 
closure (section  335),  states: 

"The  plaintiff  in  a  suit  to  foreclose  a  mort- 
gage can  recover  upon  default  only  on  the 
cause  stated  in  bis  complaint  or  bill"— citing 
Simonson  v.  Blake,  12  Abb.  Pr.  (N.  Y.)  331 ; 
Shoaf  V.  Joray,  88  Ind.  70 ;  Knowles  v.  Rablin, 
20  Iowa,  101;  Hansford  v.  Holdam,  14  Bush 
(Ky.)  210;  Converse  v.  Blumrich,  14  Mich.  109, 
90  Am.  Dec.  230;  Williams  v.  Creswell  et  al., 
51  Miss.  817. 

There  is  no  contention  that  any  appearance 
was  made,  so  fiir  as  relates  to  the  cross-peti- 
tions or  the  Judgments  rendered  thereon; 
neither  is  it  contended  that  there  was  any 
summons  served  or  notice  of  any  kind  given 
to  defendants  on  said  cross-petitions. 

The  order  of  the  court  denying  the  motion 
to  vacate  is  reversed,  with  direction  to  set 
aside  the  Judgment  rendered,  both  as  to  the 
plaintiff  and  the  cross-petitioners,  and  permit 
defendants  to  plead  and  proceed  in  such 
matter  not  inconsistent  with  this  opinion. 

All  the  Justices  concur,  except  KANE,  O. 
J.,  absent,  and  not  i)artlclpating. 

W  Okl.  263) 
OKLAHOMA  PORTLAND  CEMENT  CO.  v. 

SHEPHERD.     (No.  3678.) 

(Supreme  Court  of  Oklahoma.     Dec.  22,  1914. 

Behearing  Denied  April  27,  1915.) 

(8yUabu$  by  the  Court.) 

1.  Mabteb  and  Sebvant  ®=»107  —  Safe  Ap- 
pliances—Duty or  Masteb. 

The  general  rule  that  tbe  master  owes  to 
his  servant  tbe  duty  to  keep  an  appliance  used 
by  tbe  latter  in  order,  and  that  be  cannot  dele- 
gate tbe  duty  so  as  to  escape  responsibility,  does 
not  apply  to  defects  arising  in  its  daily  use, 
which  are  not  of  a  permanent  nature  and  do  not 
require  the  help  of  skilled  mechanics  to  repair, 
but  wliich  may  easily  be,  and  are  usually,  rem- 
edied by  tbe  workmen,  and  to  repair  which 
proper  and  suitable  materials  are  furnished. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  199-202,  212,  254,  255; 
Dec.  Dig.  <S=»107.] 

2.  Masteb  and  Sebvant  9=>196— Injubt  to 
Sebvant  —  Negligence  or  Fellow  Sebv- 
ant. 

In  a  suit  In  damages  for  personal  Injuries, 
where  the  evidence  disclosed  that  plaintiff  was 
an  employe  in  tbe  packing  department  of  de- 
fendant's cement  plant,  that  tbe  employes  in  tbe 
sacking  department  were  charged  with  the  duty 
of  repairing  the  sacks  used  in  the  packing  de- 
partment, and  were  furnished  suitable  material 
for  that  purpose,  and  where  it  was  the  duty  of 
plaintiff  to  tie  the  sack  in  question  after  it  had 
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been  filled  at  a  diate  and  paaaed  to  him  by  an- ' 
other  employ^,  and  where  in  so  doing,  owing  to 
the  failare  of  the  employes  in  the  sacking  de- 
partment to  repair  two  holes  near  the  top  of 
the  sack  two  jets  of  hot  cement  escaped  there- 
from, owinK  to  plaintifC's.  weight  upon  the  sack, 
and  strock  him  in  the  eyes  and  injured  him, 
held,  that  plaintiff  and  the  employes  charged 
with  the  duty  of  repairing  the  sack  were  fellow 
servants,  and  that  a  demnrrer  to  the  evidence 
should  have  been  sustained. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  376-376,  486-488;  Dec 
Dig.  «=>196.] 

Error  from  District  Court,  Pontotoc  Coun- 
ty;   Tom  D.  McKeown,  Judge. 

Action  by  C.  W.  Shepherd  against  tbe 
Oklahoma  Portland  Cement  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Cnrrle  &  Doncan,  of  Ada,  and  Blanton  & 
Andrews,  ol  Pauls  Valley,  for  plaintiff  In 
error.  Conway  O.  Barton  and  B.  O.  Roland, 
both  of  Ada,  and  Wolfe,  Maxey,  Wood  & 
HaTen,  of  Denlsoo,  tor  defendant  In  error. 

TURNER,  J.  On  December  7,  190»,  C  W. 
Sbepherd,  defendant  in  error,  in  tbe  district 
court  of  Pontotoc  county,  sued  tbe  Oklahoma 
Portland  Cement  Company  In  damages  for 
personal  Injuries.  After  alleging  the  corpo- 
rate existence  of  defendant,  and  that  at  tbe 
time  of  the  injury  complained  of  it  was  en- 
gaged In  the  manufacture  of  cement  at  Ada ; 
that  on  August  6,  1909,  plaintiff  was  in  its 
employ  as  a  packer  In  Its  packing  depart- 
ment which  was  a  part  of  its  cement  plant  at 
that  place — tbe  petition  substantially  states 
that  while  so  employed  it  was  bis  duty  to 
receive  from  a  fellow  servant  sacks  of  ce- 
ment, which  he  had  filled  from  a  spout  In 
that  department  and  to  tie  and  truck  tbem 
into  a  car;  that  tbe  sacks  so  used  were  in- 
spected and  repaired  In  another  part  of  tbe 
plant  called  tbe  sacking  department,  and 
were  delivered,  empty  by  tbe  sacking  crew  to 
the  packing  crew  with  which  he  worked; 
that  on  said  date  while  so  engaged,  and 
while  he  was  In  tbe  act  of  pressing  down,  in 
tbe  usual  way,  upon  the  cement  in  a  sack  so 
filled,  preparatory  to  tying  and  removing  the 
same,  jets  of  hot  cement  shot  from  two  holes 
In  the  sack  he  was  using,  one  of  which  struck 
him  in  tbe  eyes  and  injured  bim.  He  charg- 
ed that  defendant,  by  the  exercise  of  ordi- 
nary care,  could  have  known  of  the  existence 
of  the  boles;  that  his  Injury  was  tbe  result 
of  defendant's  negligence  in  falling  to  Inspect 
and  in  delivering  to  the  packing  crew  for 
use  said  sack  in  that  unsafe  condition ;  that 
he  was  unaware  of  the  boles,  and  could  not 
have  ascertained  their  existence  by  tbe  use 
of  ordinary  care,  wherefore  he  prayed  dam- 
ages, etc.  After  demurrer  to  the  petition  was 
filed  and  overruled,  defendant  answered,  in 
effect  a  general  denial.  He  also  pleaded  as- 
sumption of  risk,  and  that  the  negligence,  if 
any,  complained  of  was  that  of  a  fellow  serv- 


ant There  was  trial  to  a  Jury,  and  Judg- 
ment for  plaintiff  tor  $1,100  and  defendant 
brings  the  case  here. 

[2]  Assuming  the  sufficiency  of  the  peti- 
tion, as  tbe  evidence  discloses  the  injury  to 
have  resulted  from  the  negligence  ot  a  fel- 
low servant,  the  demurrer  thereto  should 
have  been  sustained.  There  is  no  dispute  as 
to  the  facts.  Tbe  evidence  discloses  that  on 
the  day  of  the  injury,  defendant  was  engag- 
ed in.  making  portland  cettient  from  rock, 
that  its  manufacturing  department  was  sit- 
uate on  one  side  of  two  railroad  trades  and, 
when  made,  the  cement  was  conveyed  across 
the  tracks  to  defendant's  storeroom  and  from 
thence  to  its  packing  department,  at  which 
one  Holeman  was  foreman,  where  It  was 
placed  In  sacks  furnished  from  its  sacldng  de- 
partment, of  which  Eimry  was  foreman,  and 
that  these  last  two  departments  ccmnected  by 
an  open  door.  Tbe  evidence  further  discloses 
that  one  Curtis  was  general  foreman  in 
charge  of  tbe  entire  plant,  and  received  his 
orders  from  one  Rodarmel,  who  received  his 
orders  from  one  Whltaker,  defendant's  super- 
intendent It  was  the  custom  of  def^idant 
to  purchase  a  large  number  of  these  sacks 
and  fill  them,  and,  after  selling  the  oemait, 
tbe  customer  would  return  tbe  sacks.  Tber 
were  then  all  placed  in  the  sack  departmoit, 
where  a  crew  of  bands  assorted  tbem  and 
placed  those  without  boles  in  one  pUe,  those 
with  small  holes  In  another,  and  those  with 
large  boles  in  a  third.  They  were  tben  turn- 
ed and  beat  and  those  with  small  holes 
were  patched  by  using  portions  of  the  worth- 
less sacks  and  a  quantity  of  glue.  Tbe  sacks 
were  then  placed  at  a  point  where  they  could 
be  bad  by  the  packers.  Tbe  defendant  al- 
ways had  on  hand  plenty  of  sacks,  and  no 
complaint  was  ever  made  that  defendant  did 
not  furnish  a  sufficient  quantity  of  {^ue  and 
material  to. make  tbe  necessary  repairs.  The 
evidence  further  discloses  that  when  the 
cement  is  first  made  it  is  run  into  tbe  store- 
room and  tbence  conveyed  into  tbe  packing 
room  and,  when  not  permitted  to  lay  in  tbe 
storeroom  for  several  days  before  sacking, 
contains  considerable  mechanical  heat  snd  la 
fine  and  dusty.  Such  was  its  condition  at 
tbe  time  of  the  injury  complained  ot  After 
passing  from  the  storeroom  into  the  packing 
room  One  cement  is  there  automatically 
weighed  through  a  chute  from  which  it  la 
dumped  into  a  sack  held  at  tbe  mouth  of  tbe 
chute.  At  each  of  these  chutes  worked  a 
crew  of  three  men.  Tbe  duty  of  one  was  to 
fill  the  sacks  from  the  chute  and  pass  them 
to  another  of  the  crew  to  be  tied.  At  tbe 
time  of  the  injury  plaintiff,  as  one  ot  sudt 
crew,  received  a  sack  filled  vrlth  hot  cement 
and,  after  shaking  it  down,  prepared  to  tie 
it  by  folding  the  sack  at  tbe  month  and  plac- 
ing his  weight  upon  it  In  doUig  so  Jets 
of  hot  cement  shot  from  two  holes  near  the 
mouth  of  tbe  sack,  one  of  which  struck  him 
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in  tlie  eyes  and  injured  him.  Neither  the  al- 
legation or  proof  disclose  that  It  required 
any  particular  skill  to  repair  the  sacks,  or 
that  defendant  was  negligent  in  selecting 
competent  help  so  to  do.  The  case  was  won 
on  the  theory  that  defendant  was  chargeable 
with  the  act  of  the  sack  repairers  in  furnish- 
ing for  plaintiff's  use  this  sack  in  its  defec- 
tive condition,  because,  they  say,  the  same 
was  an  appliance,  and,  being  such,  it  was  the 
duty  of  the  defendant  to  use  reasonable  care 
in  maintaining  it  In  proper  repair ;  that  such 
duty,  being  nondelegable,  made  of  the  sacking 
crew,  to  whom  such  duty  was  intrusted  by 
defoadant,  vice  prlndpcds  for  whose  negli- 
gence in  falling  so  to  do  the  defendant  is  li- 
able. Such  was  the  view  of  the  court  The 
court  erred.  The  sacking  crew  to  whom  the 
duty  of  Inspecting  and  repairing  the  sack 
was  intrusted  were  fellow  servants  of  the 
plaintiff. 

[1]  In  1  Bailey's  Personal  Injuries  (Ist  Ed.), 
after  declaring  the  general  rule  to  be  that 
the  master  owes  to  his  servants  the  i>erBonal 
duty  to  exercise  reasonable  care  to  keep  and 
maintain  appliances  furnished  for  their  use 
in  proper  repair,  and  that,  if  such  duties  are 
negligently  performed  and  thereby  the  serv- 
ant is  injured,  the  master  is  Uable  even 
though  he  may  have  Intrusted  the  perform- 
ance of  such  duty  to  subordinates,  the  learn- 
ed author  in  section  258  states: 

"The  general  rule  does  not  apply  to  defects 
arising,  in  the  daily  use  of  an  appliance,  which 
are  not  of  a  permanent  character  and  do  not 
require  the  help  of  skillful  mechanics  to  repair, 
bat  which  may  easily  be  and  usually  are  re- 
paired by  the  workmen,  and  to  repair  which 
proper  and  suitable  materials  are  supplied." 

In  support  of  this  exception  be  cites, 
among  others,  the  cases  of  Oregan,  Adm'r  v. 
Marston  et  al.,  126  N.  Y.  668,  27  N.  E>.  962,  22 
Am.  St  Rep.  854  ;  Miller  v.  C.  &  a.  T.  B.  Ca, 
90  Mich.  230,  61  M.  W.  370;  Texas  &  P.  R. 
Co.  ▼.  Patton,  61  Fed.  260,  9  a  C.  A.  487; 
Webber  v.  Piper  et  aL,  100  N.  T.  496, 17  N.  B. 
216. 

In  Cr^an,  Adm'r,  v.  Marston  et  al.,  supra, 
the  facts  were  that  plalntifTs  intestate  was 
an  employ^  of  defendant  and  was  killed  by 
being  struck  by  a  bucket  which  fell  owing 
to  the  brealdng  of  a  rope,  called  a  "fall,"  at- 
tached to  a  derrick  and  used  in  hoisting 
buckets  of  coal  from  the  hold  of  a  vessel.  In 
a  suit  to  recover  damages  for  personal  In- 
juries causing  bis  death,  the  evid«ice  dis- 
closed that  defendant  kept  on  hand  an  ade- 
quate supply  of  "falls"  of  the  most  approved 
kind;  that)  the  defective  "fall"  was  in  full 
view  of  the  employes,  and  that  its  appear- 
ance would  indicate  from  time  to  time 
whether  prudence  required  it  to  t>e  changed ; 
that  application  for  these  "falls"  were  usual- 
ly made  by  the  engineer  or  bis  assistant,  but 
any  employe  was  at  liberty  to  call  for  a  new 
one;  that  a  day  or  two  before  the  accident 
the  "fall"  in  question  was  examined  by  the 
engineer  and  deemed  safe.  On  this  state  of 
facts  the  court  charged  the  Jury  that  it  was 


the  duty  of  the  master  to  watch  the  rope 
used  by  its  servants  and  note  its  changes 
of  condition,  that  the  engineer  was  his  agent 
for  such  purpose,  and  that  the  negligence  of 
the  engineer,  in  case  he  failed  so  to  do,  was 
that  of  the  master.  On  appeal  the  Supreme 
Court  held  such  charge  to  be  error,  and  in 
effect  that  the  engineer  was  a  fellow  servant 
of  the  deceased,  and  reversed  the  case.  In 
the  syllabus  it  Is  said: 

"The  general  rule  that  a  master  owes  to  liia 
servant  the  duty  to  keep  a  machine  or  appliance 
used  by  the  latter  in  order,  and  that  he  cannot 
delegate  the  duty  ao  as  to  escape  responsibility, 
does  not  apply  to  defects,  arising  in  its  daily 
use,  which  are  not  of  a  permanent  character 
and  do  not  require  the  help  of  skilled  mechan- 
ics to  repair,  but  which  may  easily  be  and  are 
usually  remedied  by  the  worlnnen,  and  to  re- 
pair which  proper  and  suitable  materials  are 
supplied." 

Miller  V.  C.  &  O.  T.  B.  Ga,  supra,  was  a 
suit  in  damages  for  personal  Injury.  There 
a  brakeman  was  injured  by  reason  of  the 
engine  step  being  loose  and  out  of  repair  and 
upon  which  he  stepped  in  attempting  to 
mount  the  engine  when  moving.  It  was,  in 
effect,  the  holding  of  the  court  that,  although 
it  may  not  have  been  the  duty  of  the  brake- 
man  to  inspect  and  repair  the  step  which  be 
was  constantly  using,  but  was  the  duty  of 
the  engineer,  yet  they  were  fellow  servants, 
and  plaintiff  could  not  recover  for  the  neg- 
ligence of  the  engineer  in  failing  to  fix  It 

In  Johnson  v.  Boston  Tow  Boat  Co.,  186 
Mass.  209,  46  Am.  Rep.  458,  the  injuries  of 
the  deceased  were  sustained  by  the  breaking 
of  a  "fail,"  substantially  as  In  the  Cregan 
Case,  supra.  In  that  case  one  Moore  was  the 
foreman,  whose  duty  it  was  to  superintend 
the  labor  of  the  men  and  the  use  and  con- 
dition of  the  steam  derrick  in  question.  In 
stating  the  respective  contentions  the  court 
said: 

"It  is  not  disputed  that  in  superintending  the 
labor  of  the  men  and  the  use  ot  the  apparatus, 

*  *  *,  he  was  a  fellow  servant  with  the 
plaintiff,  but  it  is  contended  that  in  his  super- 
vision of  the  condition  of  the  appliances,  he  was 
acting,  not  as  a  servant,  but  as  a  deputy  mas- 
ter." 

But  the  court  h^d  not  so,  and  In  the  syl- 
labus said: 

"A  corporation  owning  a  lighter  is  bound  to 
use  reasonable  care  in  maintaining  in  suitable 
condition  the  appliances  used  on  board  the  light- 
er by  its  servants  in  hoisting  and  lowering  mer- 
chandise; but  if  it  furnishes  such  applTances, 
and  employs  a  competent  servant  to  see  that 
they  are  kept  in  proper  condition.  It  is  not  lia- 
ble for  an  injury  occasioned  to  one  servant  hiy 
the  parting  of  a  rope,  in  consequence  of  itp  be- 
ing used  for  too  long  a  time,  and  after  its  de- 
fective condition  was  known  to  the  servant 
whose  duty  it  was  to  replace  it" 

In  Grams  v.  C.  Relss  Coal  Ca,  126  Wis.  1, 
102  N.  W.  586,  deceased  was  in  defendant's 
employ  as  a  shoveler  engaged  in  filling 
buckets  with  coal,  which  were  conveyed  for 
loading  on  cars  by  means  of  a  derrick  operat- 
ed by  other  employes  of  the  defendant  The 
buckets  when  filled  were  raised  by  a  cable 
over  a  wlieel  at  tlte  end  of  a  boom,  and  were 
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swung  to  the  place  where  dnmped.  After 
one  of  the  buckets  was  raised,  but  before  it 
was  dumped,  It  fell,  owing  to  a  parting  of 
the  cable,  and  deceased  was  struck  by  it  and 
killed.  The  contention  was  there,  as  here, 
that  the  machinery  was  out  of  repair,  which 
the  defendant  should  have  known  and  re- 
paired it;  that  the  employes  operating  the 
derrick,  and  who  were  Instructed  and  direct- 
ed to  make  the  repairs,  rendered  necessary 
by  its  dally  use,  with  material  that  defendant 
had  furnished  sufficient  and  proper  to  make 
the  repairs,  were  vice  principals  for  whose 
negligence  in  failing  so  to  do  defendant  .was 
liable.  But  the  court  held  not  so,  and  drew 
the  distinction  indicated  as  drawn  in  the 
syllabus  of  the  case.    There  it  is  said: 

"_A  person  making  incidental  repairs  and  re- 
adjustments of  appliances  is  doing  servant's 
duty  for  his  master,  and  is  a  fellow  servant  to 
all  employed  in  the  common  service)  while  those 
who  make  repairs  and  readjustments  which  are 
unusual  in  their  nature  and  permanent  in  their 
character,  or  such  as  require  a  skilled  mechan- 
ic, are  acting  in  the  master's  place  or  as  vice 
principals  to  those  employed  with  them  in  their 
master's  business." 

In  Webber  v.  Piper  et  al.,  109  N.  T.  496, 
17  N.  B.  216,  plaintiff  was  injured  while  Tia- 
ing  a  circular  saw  while  an  employe  in  de- 
fendant's factory.  The  injury  was  caused  by 
the  dullness  of  the  saw.  The  evidence  dis- 
dosed  that  in  the  prosecution  of  the  work 
the  defendant  furnished  saws  so  that  when 
one  was  needed  to  be  sharpened  it  could  be 
replaced  by  another.  It  was  the  duty  of 
another  servant  to  make  the  change  and 
sharpen  and  reset  the  saws  when  necessary. 
On  the  morning  of  the  injury  plaintiff  notified 
the  other  servant  that  the  saw  plaintiff  was 
using  was  dull,  and  that  he  needed  another. 
The  servant  replied  that  he  bad  not  time 
to  sharpen  the  saw,  and  cnrdered  plaintiff  to 
go  on  with  the  work.  He  did  so,  and  was 
injured.  On  this  state  of  facts  it  was  held 
on  appeal  that  the  plaintiff  was  properly 
nonsuited,  as  no  negligence  on  defendant's 
part  was  shown,  that  defendant's  duty  was 
performed  when  suitable  saws  and  proper 
appliances  for  sharpening  them  were  furnish- 
ed, and  that  the  negligence  complained  of,  if 
any,  was  that  of  a  fellow  servant. 

In  Klmmer,  Adm'r,  v.  Webber,  151  M.  Y. 
417,  45  N.  Bl  860,  66  Am.  St  Rep.  630,  the 
court  again  applied  this  doctrine  and  said: 

"The  master  is  not  responsible  for  the  negli- 
gent performance  of  some  detail  of  the  work  in- 
trusted to  the  servant,  whatever  may  have  been 
the  grade  of  the  servant  who  executed  such  de- 
tail. If  it  is  the  work  of  the  servant,  and  he 
volAnteers  to  perform  it,  and  the  master  is  not 
at  fault  in  furnishing  proper  materials,  there 
is  no  breach  of  duty  on  the  part  of  the  latter. 
Cullen  V.  Norton.  120  N.  T.  1  [26  N.  E.  905] ; 
Hankins  v.  N.  Y.,  L.  E.  &  W.  B.  R.  Co.,  142 
N.  Y.  416  [37  N.  E.  466,  25  L.  B.  A.  396,  40 
Am.  St.  Rep.  616]." 

In  McGee  v.  Boston  Cordage  Co.,  139  Mass. 
445, 1  N.  E.  745,  in  the  syllabus,  it  Is  said: 

"A  person  employed  to  make  such  ordinary 
repairs  of  a  machine  as  its  use  requires  to  keep 


it  in  order  from  day  to  day  is  a  fellow  servant 
with  those  employed  to  mn  the  machine;  and, 
if  the  master  employs  competent  servants  to 
make  such  repairs,  and  supplies  them  with  soit- 
able  means,  he  has  performed  his  duty  to  those 
employed  in  running  the  machine." 

See,  also,  Garragan  v.  Fall  River  Iron  Co., 
158  Mass.  596,  33  N.  R  652;  Helling  t. 
Schindler,  145  CaL  303,  78  Pac.  710;  Texas 
&  P.  Ry.  Co.  V.  Patton,  61  Fed.  259,  9  O.  C.  A. 
487;  Whlttaker  v.  Bent,  167  Mass.  588,  46 
N.  BJ.  121;  South  Baltimore  Car  Works  v. 
Schaefer,  96  Md.  88,  53  Atl.  665,  94  Am.  St 
Rep.  560;  Marsh  v.  Chickerlng,  101  N.  Y. 
396,  5  N.  E.  56 ;  Quigley  v.  Levering,  167  N. 
Y.  58,  60  N.  E.  276,  54  I*  B,  A.  62.  We  are 
therefore  of  opinion  that  defendant  lived  up 
to  the  full  measure  of  its  duty  when  It 
furnished  plaintiff  with  proper  fellow  serv- 
ants and  placed  in  their  hands  suitable  ma- 
terial with  which  to  mend  the  sacks  used  in 
the  business,  and  charged  them  with  the  duty 
so  to  do.  We  are  also  <rf  opinion  that  those 
charged  with  that  duty  were  not  vice  prin- 
cipals but  fellow  servants,  for  whose  negli- 
gence, if  any,  in  overlooking  the  boles  in  the 
sack  and  in  falling  to  repair  them  defendant 
is  not  liable.  The  cause  is  accordingly  re- 
versed. All  the  Justices  concur,  except 
KANE},  C  J.,  absent  and  not  participating. 


(47  Old.  2S7) 
PATTERSON,  County  Treasurer,  v.  WAL- 
LACE.   (No.  4095.) 
(Supreme  Court  of  Oklahoma.    March  16,  1915. 
Rehearing  Denied  April  27,  19150 

fSl/fIa6u*  6v  tht  Court.) 

MUNICIPAI,    COBPORATIONS    ^=>434  —  SFBCLAL 
ASSESSUENTS — EXEUPTIONS — HOMESTEAD. 

The  provision  of  article  12,  c.  10,  Rev. 
Laws  1910  (sections  608-646),  which  authoriz- 
es municipal  corporations  to  impose  a  penalty 
of  18  per  cent,  after  maturity  for  nonpayment 
of  any  assessment  for  improvements,  construct- 
ed under  and  by  virtne  of  the  provisions  of  said 
article,  applies  to  homesteads  <within  the  im- 
provement district,  and  a  lien  attaches  thereto 
as  to  other  property  for  such  penalty,  and  such 
homestead  may  be  sold  under  the  provisions  of 
said  article  to  enforce  the  payment  thereof. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fi  1045-1050;  Dec. 
Dig.  <©=»434.) 

Brown,  J.,  dissenting. 

Error  from  District  Court,  Oanadian  Coun- 
ty;  J.  J.  Carney,  Judge. 

Action  by  Helen  O.  Wallace  against  Lee 
B.  Patterson,  County  Treasurer.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded,  with  directions. 

Sam  T.  Roberson,  Co.  Atty.,  and  Thomas 

B.  Reid,  City  Atty.,  both  of  El  Reno,  for 
plaintiff  In  error.  W.  M.  Wallace,  of  El 
Reno,  for  defendant  in  error. 

HARDY,  J.     Defendant  In  error,  Helen 

C.  Wallace,  commenced  this  action  In  the 
district  court  of  Canadian  county,   against 


^s»7or  other  cues  sas 
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plaintlfl  In  error  as  county  treasurer,  to 
restrain  bim  from  selling  lots  14  and  15, 
block  151,  In  the  city  of  El  Reno,  for  the 
collection  of  a  certain  special  assessment 
with  interest  and  i)enaltle8  thereon,  and  al- 
leges, in  substance:  That  said  city  of  El 
Reno,  prior  thereto,  had  caused  certain 
paving  to  be  done,  and  assessed  said  lots  11 
and  15,  in  block  151,  the  sum  of  $180.99, 
the  first  payment  of  which  was  due  Septem- 
ber 1,  1911,  and  7  per  cent  interest  on  the 
total  amount  of  said  -assessment,  to  said 
date,  making  $10.14,  on  each  lot  That  said 
principal  and  interest  was  not  paid  when 
dne,  and  thereafter,  on  the  15tb  of  Septem- 
ber, said  assessment  and  interest  was  certi- 
fled  by  the  city  clerk  to  the  county  treasurer 
as  deUnqnent,  and  placed  by  said  county 
treasurer  on  the  delinquent  list  of  taxes, 
and  18  per  cent,  penalty  or  interest  added 
thereto,  together  with  a  charge  of  10  cents 
per  lot  for  listing  and  10  cents  per  lot  for 
advertising,  making  a  total  charge  of  $29.43 
for  each  lot.  That  said  lots  were  advertis- 
ed as  delinquent,  and  plaintiff  in  error  de- 
clared his  intention  of  selling  the  same  for 
said  assessment.  Interest  and  penalties  as 
required  by  law  for  the  sale  of  property  for 
delinquent  taxes.  That  on  the  2d  day  of 
November,  1911,  defendant  in  error  tendered 
to  said  county  treasurer  the  sum  of  $28.23 
on  each  of  said  lots,  being  the  installments 
due  on  the  1st  of  September,  and  7  per 
cent  Interest  on  the  total  assessment  to 
November  Ist,  and  the  legal  fees  for  list- 
ing and  advertising,  which  was  refused,  and 
plaintlfl  in  error  demanded  the  sum  of 
$29.43  on  each  lot,  and  defendant  in  error 
prayed  an  injunction  restraining  the  county 
treasurer  from  selling  or  offering  for  sale 
said  lots  for  said  taxes,  and  assessments, 
interests,  and  costa  A  general  demurrer 
was  interposed  to  this  petition,  which  was 
overruled  on  the  7tb  day  of  May,  1912,  and 
plaintiff  in  error  declining  to  plead  furtber, 
Judgment  was  entered  in  said  suit  enjoining 
the  plaintiff  in  error  from  enforcing  against 
said  lots  any  interest  on  the  assessment  over 
and  above  7  per  cent 

The  question  here  presented  is  whether  or 
not  the  special  assessment  for  the  Improve- 
ments made  by  the  dty  of  El  Reno  may 
lawfully  bear  interest  as  a  penalty  for  non- 
payment at  the  rate  of  18  per  cent  per 
annum  after  maturity,  and  whether  a  home- 
stead may  be  charged  with  a  lien,  and  sold 
to  enforce  the  collection  of  said  18  per  cent. 

The  authority  of  the  dty  to  prescribe 
this  penalty  is  found  in  section  632,  Rev. 
Laws  1910 ;  and  the  validity  of  this  legisla- 
tion has  already  been  determined  by  this 
conrt  in  Shults  v.  Ritterbuscb,  38  OkL  478, 
134  Pac  961.  In  the  opinion  by  Mr.  Justice 
Turner,  at  page  492  of  88  OkL,  at  page  866 
of  134  Pa<:.:tlssald: 

"It  Is  snffident  to  say  that  tb«  provision  li 
clear  and  unambiguous,  and  means  what  it 
says.    We  can  see  nothing  in  conflict  with  the 


Constitution  in  the  provision.  In  effect,  that  the 
assessments  bear  1  per  cent  greater  interest 
than  the  bonds  before  due  and  8  per  cent  great- 
er thereafter.  It  may  be  that  the  difference  of 
1  per  cent,  between  the  bonds  and  assessment 
before  due  was  intended  to  cover  the  cost  of 
printing  the  bonds  and  of  collection  and  remit* 
tance  by  the  city,  which,  as  to  the  amount  col- 
lected on  the  assessments,  stands  in  the  nature  of 
a  stakeholder,  and  which  would  otherwise  have 
to  be  paid  out  of  the  general  funds  of  the  dty. 
And  it  may  be  that,  in  addition  to  those  coats, 
said  8  per  cent,  was  intended  to  contribute  to 
the  expense  incurred,  where,  as  here,  after  as- 
sessments became  due,  the  property  owner  re- 
sists payment  by  suit  But  be  that  as  it  may, 
we  are  of  opinion  that  said  items  of  increased 
interest  are  in  the  nature  of  a  penalty  intend- 
ed to  meet  conditions  brought  about  in  part  by 
the  property  owner  himself,  and  in  no  sense  can 
it  be  said  the  same  is  exacted  without  due  pro- 
cess of  law." 

The  same  question  was  also  inddentally 
considered  in  the  case  of  Ritterbusch  v. 
Havinghorst,  29  Okl.  478, 118  Paa  138,  where 
it  was  said: 

"The  increased  interest  which  the  assessments 
are  made  to  bear  after  maturity  was  provided, 
no  doubt,  not  only  for  the  purpose  of  securing 
the  prompt  payment  of  the  assessments,  but 
also  for  the  purpose  of  providing  a  fund  with 
which  to  pay  the  increased  rate  of  interest  on 
the  bonds  maturing,  which  must  occur  when 
there  is  a  delinquency  in  the  payment  of  the  aa- 
seasment" 

See,  also,  1  Page  &  Jones  on  Tax.  by 
Assmt  a  473-475;  Seaboard  Natiimal  Bank 
V.  Woesten,  176  Mo.  49,  75  8.  W.  464;  Town 
of  Tipton  V.  Norman,  72  Mo.  880;  Eyer- 
man  v.  Blaksley,  78  Mo.  145. 

Section  634,  Rev.  Laws  1910,  provides  that 
said  spedal  assessments  and  each  install- 
ment thereof,  and  Interest  thereon,  are  de- 
dared  to  be  a  lien  against  tbe  lots  assessed. 
Section  643  provides  that.  If  not  paid  when 
due,  said  assessments  shall  be  certified  by 
the  dty  derk  to  the  count?  treasurer,  and 
by  the  county  treasurer  placed  upon  tbe 
deUnqnent  tax  list  and  collected  as  other 
delinquent  taxes  are  collected,  and  paid 
to  the  dty  treasnrer.  This  last  section  of 
the  statute  was  construed  and  sustained 
In  Ritterbusch  v.  Havinghorst,  supra. 

The  remaining  question  is  whether  or  not 
there  is  any  distinction  in  the  effect  and 
operation  of  this  lien  between  homesteads 
and  other  .property  situated  within  the  Im- 
provement district  Section  7,  art  10,  Const 
(section  272,  Williams  Ann.  Const  p.  136), 
provides: 

"The  Legislature  may  anthorixe  county  and 
municipal  corporations  to  levy  and  collect  as- 
sessments for  local  improvements  upon  proper^ 
benefited  thereby,  homesteads  induded,  without 
regard  to  the  cash  valuation." 

It  wUl  thns  be  seen  that,  in  authorizing 
mnnldpal  corporations  to  levy  and  colled 
assessments  for  local  improvements,  home- 
steads are  expressly  included  in  the  provi- 
sion, and  no  distinction  is  made  l>etween 
this  class  of  property  and  any  other  proper- 
ty, and  we  cannot  see  any  good  reason  why 
a  homestead  would  not  be  liable  under  this 
section  the  same  as  any  other  property ;  for, 
onless  all  of  tbe  pr<^>ert]r  wltUn.  tbe  Imr 
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proTement  district  1b  bound  for  the  expenses 
of  the  improvement,  constructed  In  the 
manner  and  proportion  fixed  by  law,  no  such 
improTements  could  be  made.  This  ]»  mani- 
festly apparent  for  the  reason  that  In  towns 
and  cities  a  very  large  part,  if  not  most,  of 
the  occupied  lots  are  occupied  as  homesteads, 
and,  if  the  homesteads  in  any  town  or  dty 
be  eliminated  from  the  list  of  property  bound 
for  these  assessments,  no  district  of  any 
important  extent  could  be  formed  in  any  city 
or  town,  and  public  improvements  of  this 
character  be  constructed. 

The  general  rule  is  that  the  fact  that 
property  assessed  for  the  cost  of  a  local 
Improvement  Is  a  homestead  does  not  de- 
feat the  assessment  Hen  or  prevent  a  sale 
in  satisfaction  thereot  2  ElUott,  Roads  & 
Streets,  {  673;  28  Cyc.  i  1132;  Ahem  v. 
Board  of  Imp.  Dlst  No.  3,  69  Ark.  68,  61 
S.  W.  675;  Ferine  v.  Forbush,  97  Cal.  305, 
32  Paa  226;  Todd  v.  Atchison,  9  Kan.  App. 
251,  59  Paa  676;  Nevln  v.  Allen.  26  S.  W. 
180,  15  Ky.  Law  Rep.  836. 

The  authority  of  the  city  of  EI  Reno  to 
make  the  improvements  is  not  denied,  and 
no  complaint  is  made  of  the  regularity  of 
the  proceedings;  and  the  assessment  having 
been  legally  levied,  and  default  having  been 
made  in  the  payment  of  same,  the  town 
might  lawfully  provide  that  they  bear  inter- 
est by  way  of  penalty  for  nonpayment  at 
the  rate  of  18  per  cent  per  annum  from 
maturity;  and  said  property  may  lawfully 
be  sold  to  enforce  the  payment  thereof;  and 
the  action  of  the  trial  court  in  overruling 
the  demurrer  to  the  petition  was  error;  and 
the  case  should  be  reversed  and  remanded, 
with  Instructions  to  the  district  court  of 
Canadian  county  to  sustain  the  demurrer  to 
the  petition.  All  the  Justices  concur,  except 
BROWN,  J.,  who  dissents. 

(47  Okl.  tit)  — ==■ 

CHANCBT  T.  WHINNERT.    (No.  6928.) 

^Supreme  Court  of  Oklahoma.    March  2,  1910. 

Rehearing  Denied  April  27,  1915.) 

(BtlMui  it  the  Coitrt.) 

1.  IlTDIAlfS  «B»18— MABBIAOB  «33l5— Ilf dian 

MAKBiAOBS—VAUDrTT— Right  to  Inuebit. 
Marriages  between  citizens  of  the  Creek 
Nation  residing  therein,  contracted  according 
to  the  usages  and  customs  of  the  tribe  of  which 
they  were  members,  during  the  time  that  the 
tribal  relations  existed,  where  recognized  by  the 
general  government,  will  be  deemed  valid  in 
the  courts  of  this  atat&  and  the  issue  of  such 
marriages  regarded  legitimate  and  entitled  to 
all  inheritances  of  property  or  other  rights  the 
same  as  in  the  case  of  the  issue  of  other  forms 
of  lawful  marriage. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  J  49;  Dec.  Dig.  <e=al8;  Marriage,  Cent 
Dig.  I  6;   Dec.  Dig.  «=»16.] 

2.  Mabbiaoe  ®=3l5— Inoian  Mabsiaqbb— Va- 

LIDITT— RECOGNrrlON   BT  FEDEBAI,  GoVBBN- 
MENT. 

Prior  to  the  disolntion  of  the  tribal  govern- 
ment of  the  Creek  Nation,  the  United  States 
government  expressly  recognized  the  right  of  the 


Creek  Indians  to  regulate  their  own  domestic 
atfairs,  and  to  control  the  interconrae  between 
the  sexes  by  their  own  customs  and  OMagea. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  |  6;   Dec.  Dig.  «=3l5.] 

3.  Mabbiaoe  «=s>40— Skcoitd  Mabeiaos-^bb- 

SUXPTIOR   OF  VaLIDITT— DiVOBCK. 

A  second  marriage  being  shown  as  a  fact 
a  strong  presumption  Is  raised  in  favor  of  its 
legality,  which  is  not  overcome'  by  mere  proof 
of  a  prior  marriage,  and  that  the  husband  had 
not  obtained  a  divorce  before  the  second  mar- 
riage. The  party  attacking  such  second  mar- 
riage has  the  burden  of  proof  to  show  that  nei- 
ther party  to  the  first  marriage  had  obtained  a 
divorce. 

(Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  IS  58-<19,  79;  Dec.  Dig.  «=»40.] 

4.  Mabbiaoe  9=340  —  Second  Mabbiaqb  — 
Pbestjmption   of  Validitt— Divoece. 

The  law  is  so  positive  in  requiring  a  party, 
who  asserts  the  illegality  of  a  marriage,  to  take 
the  burden  of  proving  it  that  such  requirement 
is  enforced,  even  though  it  involve  the  proving 
a  negative. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  H  68-69,  79;  Dec.  Dig.  «=»40.J 

5.  Mabbiaqb  «=s>40  —  Second  Mabbiaok  — 
Pbbsdicptioh  of  Leoautt  — Indiam  Mab- 

BIAQE8. 

The  rule  announced  in  the  second  pieceding 
paragraph  is  not  affected  by  the  fact  that  the 
parties  to  the  respective  marriages  are  Indiana, 
and  that  the  marriages  under  review  were  en- 
tered into  according  to  the  customs  and  usages 
of  the  tribal  authorities. 

[Ed.  Note.— For  other  cases,  see  MarriaMk 
Cent  Dig.  |i  6&-e9,  79;    DecTDig.  «s>40.] 

Error  from  District  Court,  Okmulgee 
County ;   Wade  S.  Stanfleld,  Judge. 

Action  by  H.  Li.  Chancey  against  William 
J.  Whinnery.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Baton  &  Cowley,  of  Okmulgee,  for  plalntilt 
in  error.  William  M.  Matthews,  of  Okmul- 
gee, for  defendant  in  error. 

SEIARP,  J.  This  case  presents  error  from 
the  district  court  of  Okmulgee  county,  and 
involves  the  title  to  the  allotment  of  Pompey 
West  a  deceased  fnll-blood  Greek  Indian, 
who  died  Intestate  on  April  17,  1911.  At 
the  time  of  his  death  said  Pompey  West  left 
anrvlTing  him  no  wife,  no  children,  no  issue 
of  any  children,  no  mother,  no  brother  or  sla- 
ter. On  April  24,  1911,  Mary  Bamett  ma- 
ternal grandmother  of  said  Pompey  West, 
made  and  executed  to  the  plaintiff,  Gbanoey, 
a  warranty  deed  to  Pompey'a  allotmoit, 
which  deed  was  duly  approved  by  the  coun- 
ty Judge  of  Okmulgee  county.  On  September 
19,  1911,  Billy  West,  the  putative  father  of 
Pompey,  executed  a  deed  of  sold  allotment 
to  the  defendant,  which  deed  was  also  ap- 
proved by  the  county  court  On  the  part  of 
plalnUtr  In  error  it  Is  Insisted  that  Billy 
West  and  Slssie  Bamett  (daughter  of  Mary 
Barnett),  the  mother  of  Pompey  West,  were 
never  legally  married  under  the  laws  or  tri- 
bal customs  of  the  Cireeks,  for  the  reason 
that,  at  the  time  Billy  and  Slssie  assumed 
their  relations  by  living  together,  Billy  bad 
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a  living,  nndlvorced  wife  named  Sardeeka, 
and  tliat  hence  the  relations  existing  be- 
tween Billy  and  Slssle  were  adulterous,  and 
not  matrimonial,  and  that,  even  though  Pom- 
pey  was  the  son  of  Billy,  he  was  an  illegiti- 
mate from  whom  Billy  could  not  Inherit  at 
his  death.  Plaintiff  in  his  amended  reply 
pleads  and  here  relies  upon  sections  306,  309, 
311,  812,  313,  314,  315,  of  the  Creek  statute 
on  marriage  and  divorce,  approved  October 
22,  1881.  Constitution  and  Laws  of  the  Mus- 
kogee Nation,  Complied  and  Codified  by  A. 
P.  McKellop,  under  Act  October  16,  1892,  pp. 
108,  109 ;  ConsUtutlon  and  Laws  of  the  Mus- 
kogee Nation,  as  compiled  by  U  C.  Perry- 
man,  March  1,  1890,  pp.  108,  109. 

[1,2]  By  the  undisputed  evidence  it  was 
established  that  Billy  West  and  Sardeeka 
had,  for  a  number  of  years  prior  to  the  pas- 
sage of  the  above-named  act,  sustained  to- 
ward each  other  the  relation  of  husband  and 
wife,  according  to  the  customs  and  usages  of 
the  Creek  i>eople.  It  was  further  proven 
that  this  relationship  continued  until  during 
the  year  after  the  close  of  the  Spieche  or 
Green  Peach  Rebellion,  which,  according  to 
the  evidence,  occurred  during  the  years  1882 
and  1883.  BUly  testified  that  during  the  lat- 
ter year  he  and  Sardeeka  8epai;ated  and 
abandoned  their  marriage  relations  on  ac- 
count of  Sardeeka's  transgressions;  that 
some  years  thereafter  he  met  Slssle  while 
the  two  were  employed  by  Jackson  Bamett, 
and  that  they  then  agreed  to  live  together ; 
that  he  first  consulted  Jim  Bamett  (presuma- 
bly Slssie's  father),  and  obtained  his  consent 
to  their  marriage.  Billy  and.  Slssle  contin- 
ued to  live  and  cohabit  together  until  the 
latter's  death,  which  occurred  In  about  the 
year  1891.  While  there  is  some  dispute  as 
to  the  true  relationship  sustained  by  these 
parties  toward  each  other,  there  la  abundant 
evidence  that  they  recognized  and  treated 
each  other  as  husband  and  wife,  and  that 
they  were  generally  reputed  to  be  such 
among  their  relatives  and  acquaintances,  and 
those  with  whom  they  came  in  contact  ThU 
we  held  in  Fender,  Adm'r,  et  al.  v.  Segro  et 
aL,  41  Okl.  318,  137  Pac.  103,  to  be  sufficient 
to  give  rise  to  a  presumption  that  the  par- 
ties had  previously  entered  Into  an  actual 
marriage.  Such  was  the  conclusion  reached 
by  the  trial  court,  who  found  that  Pompey 
West  left  surviving  him,  as  his  sole  and  only 
heir  at  law,  his  father,  Billy  West;  and 
"the  court  finds  that  Pompey  West  was  the 
legitimate  child  of  BUly  West  and  Slssle 
Barnett,  who  were  lawfully  married  accord- 
ing to  Creek  custom  prior  to  1890,  and  that 
they  lived  together  as  husband  and  wife  up 
until  the  death  of  Slssle  Bamett"  The  po- 
sition of  counsel  for  plaintiff  In  error  is,  as 
we  understand,  that,  Billy  and  Sardeeka  not 
having  been  divorced  as  provided  by  the  stat- 
ntea  of  the  Creek  Nation,  the  former  was  in- 
competent to  enter  into  the  marriage  relation 
with  Slssle.     The  validity  of  Indian  mar- 


riages contracted  between  members  of  any 
Indian  tribe,  in  accordance  with  the  laws 
and  cnstoma  of  such  tribe,  where  the  tribal 
relations  and  government  existed  at  the  time 
of  the  marriage,  is  one  generally,  If  not  uni- 
versally, recognized,  and  is  the  settled  law 
of  this  jurisdiction.  Cyr  v.  Walker,  29  Okl. 
281,  116  Pac.  931,  35  L.  B.  A.  (N.  S.)  795; 
Oklahoma  Land  Co.  et  aL  v.  Thomas  et  al., 
34  Okl.  681,  120  Pa&  8 ;  Buck  v.  Branson  et 
aL,  34  OkL  807,  127  Pac.  436,  60  L.  B.  A. 
(N.  S.)  876. 

[S,4]  Billy  and  Sardeeka  having,  there- 
fore, been  lawfully  married  according  to  the 
tribal  customs,  and  having  lived  together  as 
husband  and  wife,  subsequent  to  the  passage 
of  the  Creek  statute  regulating  divorce,  it  is 
Insisted  that,  there  being  no  proof  of  a  legal 
divorce,  it  can  only  follow  that  the  relation- 
ship between  Billy  and  Slssle  was  metetrl- 
dons,  and  that  Pompey  was  not,  therefore, 
the  legitimate  son  of  Billy.  But  what  proof 
la  there  that  Billy  antl  Sardeeka  were  never 
divorced?  The  statement  by  Billy  that  he 
had  never  applied  for  a  divorce  from  Sar- 
deeka hi  the  district  court  of  the  Creek  Na- 
tion is  no  evidence  that  Sardeeka  had  not 
obtained  a  legal  divorce  from  Billy.  Mar- 
riage will  not  be  destroyed  on  presumption. 
The  law  is  astute  to  preserve  the  sanctity  of 
the  marriage  relation,  the  legitimacy  of  chil- 
dren, and  stability  of  descent  and  distribu- 
tion, and  therefore  presumes  innocence  and 
virtue  in  the  absence  of  proof  of  the  contra- 
ry. Coachman  v.  Sims  et  aL,  36  OkL  636,  129 
Pac.  846 ;  Clarkson  et  aL  v.  Washington,  38 
OkL  4,  181  Pac.  936.  In  Halle  v.  Hale,  40 
OkL  101,  135  Pac  1143,  the  plalntUT  testi- 
fied that  she  had  never  obtained  a  divorce 
from  her  first  husband,  but  did  not  testify 
as  to  whether  he  obtained  a  divorce  from 
her,  and  that  by  such  divorce  their  marrlt^ge 
relations  were  dissolved.  There  the  defend- 
ant Introduced  depositions  of  the  clerks  of 
the  circuit  courts  of  three  counties  in  Ill- 
inois and  one  county  in  Texas,  in  which 
counties  the  plaintiff's  former  husband  had 
at  different  times  resided.  It  was  said  by 
the  court  that  the  evidence  did  not  establish 
that  the  counties  named  in  the  depositions 
were  the  only  counties  in  which  said  former 
husband  resided  during  said  time,  and  that 
said  courts  were  the  only  courts  that  had 
Jurisdiction  to  grant  him  a  divorce.  It  was 
further  said  that  the  stability  of  descent  and 
distribution,  the  rendering  Illegitimate  of  In- 
nocent children  upon  such  facts  as  were  pre- 
sented by  the  record  in  that  case,  established 
the  wisdom  of  the  presumption  that  sustains 
the  validity  of  a  marriage  contracted  under 
the  forms  of  the  law;  and  it  was  held  that 
the  trial  court  did  not  err  in  his  finding  to 
the  effect  that  the  presumption  had  not  been 
overcome.    The  syllabus  in  part  reads: 

"Where  a  marriage  has  been  consummated  in 
accordance  with  the  form  of  the  law,  the  law 
indulges  a  strong  presumption  in  favor  of  its 
validity.     One  who  asserto   the   invalidity   of 
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such  a  marriage,  becanse  one  of  the  parties 
thereto  bu  been  formerly  married,  and  the 
gpouse  of  sQcb  former  marriage  is  still  living, 
has  upon  him  the  burden  of  proving  that  the 
first  marriage  has  not  been  dissolved  b;  divorce 
or  lawful  separation." 

In  Bishop  on  Marriage,  Divorce,  and  Sep- 
aration, it  is  said: 

"It  being  for  the  highest  good  of  the  parties, 
of  the  children,  and  of  the  community  tnat  all 
intercourse  between  sexes  in  form  matrimonial 
should  be  such  in  fact,  the  law,  when  adminis- 
tered by  enlightened  judges,  seizes  upon  all 
probabilities  and  presses  into  its  service  all 
things  else  which  can  help  it,  in  each  particular 
case,  to  sustain  the  marriage,  and  repel  the 
conclusion  of  unlawful  commerce."  Sections 
77,  956,  96S. 

The  authorities,  with  very  general  accord, 
are  to  the  effect  that,  when  a  marriage  in 
fact  has  been  shown,  the  law  raises  a  pre- 
sumption ttiat  it  is  valid,  casting  the  burden 
on  bim  who  questions  it,  to  establish  its  iiv- 
validity.  This  Is  one  of  the  strongest  pre- 
sumptions known  to  the  law.  Among  tbe 
manyl  authorities  sustaining  the  rule  an- 
nounced in  Haile  v.  Hale,  supra,  see  Coal 
Run  Coal  Co.  v.  Jones,  127  111.  379,  8  N.  E. 
865,  20  N.  E.  89 ;  Potter  v.  Qapp,  203  111. 
592,  68  N.  E.  81,  96  Am.  St  Rep.  322;  Scott's 
Adm'r  et  aL  v.  Scott,  77  S.  W.  1122,  25  Ky. 
Law  Bep.  1356;  Pittinger  v.  Pittlnger,  28 
Colo.  308,  64  Pac.  195,  89  Am.  St  Rep.  193, 
note;  Nixon  v.  Wichita  Land  &  Cattle  Co., 
84  Tex.  408,  19  S.  W,  560;  Smith  v.  Fuller, 
138  Iowa,  91,  116  N.  W.  912,  16  L.  a  A.  (N. 
S.)  98,  note ;  Alabama  &  V.  R.  Co.  v.  Beards- 
ley,  79  Miss.  417,  30  South.  660,  8»  Am.  St 
Bep.  660 ;  Sparks  v.  Ross  et  al.,  79  N.  J.  Eq. 
99,  80  Atl.  932;  Erwin,  Adm'r,  v.  E>nglish,  61 
Conn.  502,  23  AU.  753;  In  re  Rash's  BsUte, 
21  Mont  170,  53  Paa  312,  69  Am.  St  Rep. 

Measured  by  the  rule  laid  down,  plaintiff 
failed  in  his  proof.  Every  intendment  of  law 
is  in  favor  of  matrimony.  Tbe  law  Is  so 
positive  in  requiring  a  party  who  asserts  tbe 
illegality  of  a  marriage  to  take  the  burden  of 
proving  it,  that  such  requirement  is  enforced, 
even  though  It  involve  the  proving  a  negative. 
When  a  marriage  has  been  shown  in  evi- 
dence, whether  regular  or  irregular,  and 
whatever  the  form  of  the  proofs,  tbe  law 
raises  a  presumption  of  its  legality,  not  only 
casting  the  burden  of  proof  on  the  party  ob- 
jecting, but  requiring  bim  throughout  and  in 
every  particular  plainly  to  make  the  fact  ap- 
pear, against  the  constant  pressure  of  this 
presumption,  that  It  is  Illegal  and  void.  Nix- 
on et  al.  V.  Wichita  I/and  &  Cattle  Co.,  84 
Tex.  408,  19  S.  W.  560.  The  salutary  rule  so 
widely  recognized  and  enforced  should  a  for- 
tiori find  lodgment  In  the  courts  of  this  state, 
where  the  parties  to  tbe  marriage  relations 
are  all  full-blood  Indians,  unused  and  unac- 
customed to  tbe  laws  of  the  whites,  and  to 
whom  written  laws  governing  their  domestic 
relations  were  innovations  at  tbe  time. 

[S]  The  presumption  of  marriage  and  tbe 


legitimacy  of  children  is  in  no  wise  affected 
by  tbe  fact  that  the  parties  were  citizens  of 
the  Creek  Nation,  and  that  tbe  marriages 
under  review  were  entered  into  according  to 
the  customs  and  usages  of  the  tribe. 

May  2,  1890,  Congress  enacted  (26  Stat 
at  L.  c.182,  p.  81,  §38): 

"That  all  marriages  heretofore  contracted 
under  the  laws  or  tribal  customs  of  any  Indian 
nation  now  located  in  the  Indian  Territory  arc 
hereby  declared  valid,  and  the  issue  of  such 
marriages  shall  be  deemed  legitimate  and  enti- 
tled to  all  inheritances  of  property  or  other 
rights,  the  same  as  in  the  case  of  the  issue  of 
other  forms  of  lawful  marriage." 

By  this  it  was  tbe  purpose  of  Oongreas  to 
give  full  force  and  effect  to  Indian  marriages 
contracted  according  either  to  the  laws  or 
customs  of  the  Indian  tribes  in  the  Indian 
Territory,  and  to  make  legitimate  the  issue  of 
such  marriages,  so  that  such  Issue  would  have 
tbe  full  right  of  inheritance  of  property,  or 
other  rights.  At  tbe  time  of  the  passage  of 
the  foregoing  act,  BUIy  and  Slssle  were  liv- 
ing and  cohabiting  together  as  husband  and 
wife,  according  to  the  tribal  customs,  and 
continued  so  to  do,  as  we  have  already  seen, 
until  the  death  of  the  latter.  While  tbe  act 
had  naught  to  do  with  the  legitimacy  in  fact 
of  the  child  of  BUIy  and  Slssle,  It  is  ex<- 
presslve  of  tbe  intention  of  Congress  to  give 
full  recognition  to  the  validity  of  Indian 
marriages,  and  the  legitimacy  at  tbe  issue 
thereof,  where  the  marriages  were  contract- 
ed according  to  the  laws  or  tribal  customa 
The  act  does  not  attempt  to  make  valid  adul- 
terous relations  sustained  toward  each  other 
by  tribal  members.  It  simply  declares  that 
valid  which,  according  to  the  tribal  laws 
and  customs,  was  valid. 

The  Judgment  of  tbe  trial  court  is  afflnned. 
All  the  Justices  concur. 


(47  Oki.  soa) 

CHICAGO,  R.  I.  *  P.  RT.  CO.  v.  ICATUKAS. 

(No.  2644.) 

(Supreme  Court  of  Oklahoma.     Jan.  26,  1915, 
Rehearmg  Denied  April  27,  1915.) 

(Svttahu*  ty  the  Court.) 

1.  Railboaus  «=>282  —  Tuspasseb  Ejxotbd 
nou  Train— PBirnow — Suffioknot. 

A  petition  which  alleges  that  defendant's 
servants  in  charge  of  its  trains  passing  through 
H.  negligently  permitted  plaintiff  and  other 
boys  to  ride  upon  it ;  that,  being  accustomed  ao 
to  do,  on  a  certain  day,  while  one  of  tbe  de- 
fendant's freight  trains  was  running  through  H., 
plaintiff  was  permitted  to  ride  thereupon,  and 
while  so  doing,  and  while  the  train  was  running 
about  ten  miles  per  hour,  the  fireman  in  vigor- 
ous language  ordered  bim  to  get  off;  that  the 
plaintiff  was  frightened  thereby,  and  in  his  hur- 
ry to  obey,  without  negligence  on  his  part  fell 
and  was  caught  under  the  wheels  of  the  train 
and  was  injured :  and  that  the  same  was  the 
result  of  the  negligence  of  defendant,  its  agents 
and  servants— states  a  cause  of  action. 

[Ed.    Note.— For   other   cases,   see  Railroads. 
Cent  Di*.  !|  910-023;    Dec.  Dig.  «=3282.] 
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2.  Razlboadb  «=s>281,  282— Tbespasseb— Per- 
80NAI.  Injuries  —  >fEOLioENCE  —  Question 
FOR  JCBT— Scope  or  Emflotuent. 

Where  the  evidence  reasonably  tends  to 
prove  that  plaintiff,  a.  boy  aged  nine  years, 
boarded  one  of  defendant's  freight  trains  passing 
through  H.,  and,  wliile  clinging  to  the  ladder  on 
the  side  of  the  car,  was  compelled  by  the  fire- 
man to  jump  off,  which  be  did,  and,  while  so 
doing,  fell  under  the  train  and  was  injured, 
held,  that  the  same  was  sufficient  to  take  the 
case  to  the  jury  on  the  question  of  defendant's 
negligence.  Heid,  further,  that  the  fireman  was 
acting  within  the  scope  of  his  employment  in 
compelling  plaintiff  to  get  off  the  train. 

[EJd.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {§  902-923;   Dec.  Dig.  «=»281,  282.] 

3.  Appeal  and  Ebbob  «=s>ll70— Negligence 
^=>13S— Inbtbuctions— Plsadino. 

In  an  action  in  damages  for  personal  in- 
jnries,  where  the  petition  alleges  the  injury  to 
have  occurred  through  the  negligence  of  defend- 
ant, an  instruction  that  plaintiff  could  not  re- 
cover unless  he  proved  a  willful  injury,  and 
another  that  he  could  recover  on  proof  of  a  neg- 
ligent injury,  is  error. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  81  4032,  4066,  4075,  4098, 
4101,  4454,  45«>-4545;  Dec.  Dig.  «=»1170; 
Negligence,  Cent.  Dig.  |{  354-370;  Dec.  Dig. 
<^=>13a] 

Kane,  C.  J.,  and  Hardy,  J.,  dissenting  in  part 

E>rror  from  District  Court,  Pottawatomie 
County;    Roy  Hoffman,  Judge. 

Action  by  Peter  Matukas,  an  Infant,  by 
Frances  Matukas,  his  mother  and  next 
friend,  against  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded  for  new  triaL 

O.  O.  Blake,  H.  B.  Lowe,  R.  J.  Roberts, 
and  W.  H.  Moore,  all  of  EI  Reno,  and  J.  H. 
Woods,  of  Shawnee,  for  plaintiff  In  error. 
H.  H.  Smith  and  W.  T.  Williams,  both  of 
fibawnee,  for  defendant  in  error. 

TURNBIt,J.  On  December  31, 1900,  in  the 
^district  court  of  Pottawattomie  county,  Peter 
Matukas,  an  Infant,  by  his  mother  as  next 
friend,  sued  the  Chicago,  Rock  Island  &  Fa- 
clflc  Etallway  Company,  plaintiff  In  error,  in 
damages  for  personal  injuries.  After  a  gen- 
«ral  demurrer  to  the  petition  was  filed  and 
-overruled,  and  issues  joined  by  answer  and 
reply,  there  was  trial  to  a  Jury  and  judg- 
ment for  plaintiff  for  ^,000,  and  defendant 
brings  the  case  here.  It  is  first  assigned 
that  the  court  erred  in  OTernillng  the  de- 
murrer to  the  petition.  The  petition,  after 
alleging  the  corporate  existence  of  defend- 
ant, and  plaintiff  to  be  an  infant  about  nine 
years  of  age,  the  death  of  his  t&ther,  and 
that  be  sues  by  his  mother,  as  his  next 
friend,  substantially  states: 

That  prior  to  June  26,  1909,  defendant's  serv- 
ants in  diarge  of  its  trains  passing  through 
Ilurtshome  negligently  permitted  plaintiff  and 
other  boys  about  bis  age  to  ride  thereupon;  that, 
being  accustomed  so  to  do,  on  that  day,  while  one 
of  defendant's  freight  trains  was  running 
through  RartRhorne,  plaintiff  was  permitted  and 
allowed  to  ride  thereupon  by  defendant's  agents 
and  servants;    that,  while  so  riding  upon  a  box 


car  in  said  train  abont  three  cars  in  the  rear 
of  the  engine,  and  while  the  train  was  running 
at  the  rate  of  10  miles  an  hour,  "  •  •  •  some 
one  on  said  train  ahead  of  tills  plaintiff  whom 
this  plaintiff  at  the  time  believed,  and  now  be- 
lieves, to  have  been  the  fireman,  firing  on  the 
engine  hauling  said  train,  in  strong  and  vigor- 
ous language  ordered  and  directed  this  plaintiff 
to  get  off  of  said  train;  that  this  pUintiff  was 
scared  and  frightened  by  the  language  and  man- 
ner of  the  person  giving  said  order,  and  in  his 
hurry  and  effort  to  obey  the  said  order,  this 
plaintiff,  in  his  effort  to  get  from  said  train, 
*  *  *  without  fault  or  negligence  on  his  part, 
fell  and  was  caught  under  the  wheels  of  said 
car  and  train,  and  the  cars,  in  passing  over  the 
plaintiff's  foot"  cut  it  off,  and  "internally  in- 
jured this  plaintiff;"  that  said  injuries 
"  *  *  *  were  caused  bj,  and  are  the  result  of, 
and  arose  from  the  negligence  and  carelessness 
of  the  defendant  its  said  agents  and  servants, 
in  permitting  this  plaintiff  to  ride  upon  defend- 
ant s  said  train,  and  in  ordering  and  directing 
this  plaintiff  to  get  off  of  said  car  and  train  as 
hereinbefore  alleged ;"  and  "that  it  was  the  duty 
of  the  defendant,  and  its  agents  and  servants 
in  charge  and  control  of  its  said  trains,  to  ex- 
ercise ordinary  care  in  preventing  this  plaintiff 
and  other  infants  dt  tender  years  from  limbing 
upon  and  riding  on  said  trains,  and,  when  found 
thereon,  to  exercise  a  reasonable  degree  of  care 
in  removing  said  infants  of  tender  years  from  its 
said  train  when  found  riding  thereon  without 
authority  so  as  to  avoid  danger  to  said  infants; 
that  the  defendant  and  its  agents  and  servants 
knew  that  this  plaintiff,  Peter  Matukas,  was  an 
infant  of  tender  years,  and  that  he  could  not  and 
did  not  appreciate  the  danger  and  hazard  to  life 
and  limb  in  attempting  to  and  getting  from 
said  train  while  it  was  running  at  the  rate  of 
ten  miles  an  hour,  as  hereinbefore  alleged,  but 
that  said  defendant,  and  its  said  agents  and  serv- 
ants, could  and  did  appreciate  the  danger  and 
hazard  of  any  attempt  of  this  plaintiff  to  get 
off  of  said  train  while  it  was  running  at  such 
speed,  and  that  the  defendant,  its  said  agents 
and  servants  failed  to  exercise  ordinary  care 
in  removing  said  infant  from  its  said  train,  and 
were  guilty  of  negligence  and  carelessness  in  or- 
dering this  plaintiff  to,  and  permitting  him  to 
attempt  to,  leave  said  train  under  the  condi- 
tions and  circumstances  hereinbefore  alleged;" 
that  plaintiff  "  •  •  •  is  by  reason  of  said  • 
injuries  caused  and  received  by  and  through  the 
negligence  and  carelessness  of  the  defendant, 
and  its  agents  and  servants,  as  hereinbefore  al- 
leged," etc.,  to  his  damage  in  a  sum  certain,  for 
which  he  prayed  judgment 

[1]  There  can  be  no  doubt  as  to  the  the- 
ory of  the  case  as  derived  from  said  peti- 
tion. In  the  language  of  counsel  for  plain- 
tiff In  his  opening  statement  to  the  jury, 
it  U: 

"  •  •  •  It  Is  the  theory  In  this  case.  We 
think  we  can  and  will  be  able  to  substantiate  by- 
the  proof  what  we  allege  in  this  petition  that 
the  defendant  was  negligent  and  careless  In  per- 
mitting these  boys  to  ride  on  this  train,  and  negli- 
genfiand  careless  in  directing  this  boy  to  leave  this 
train  while  it  was  running  at  ttiat  rate  of  speed; 
and  we  think  the  law  will  be,  after  the  court 
gives  it  to  you,  that  if  you  find  from  this  evi- 
dence, under  the  instructions  of  the  court,  that 
these  facts  are  true,  it  will  be  your  duty  to  find 
a  verdict  in  favor  of  the  plaintiff  in  this  case." 

The  proposition  of  law  stated  by  the  plead- 
er in  his  petition,  and  upon  which  he  relies 
to  recover,  is  that,  where  the  presence  of  a 
child,  at  most  a  tresimsser,  is  known  to  de- 
fendant, he  Is  bound  to  exercise  reasonable 


C=»For  other  case*  see  lome  topic  and  KBT-NUMBER  In  all  Key-Numbered  Dlgmu  and  IndezM 
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care  In  removing  Mm  from  one  of  its  trains 
wbUe  in  motion.  This  is  independent  of  an- 
other rule  whidi  ]»  that  one  owes  no  dnty 
to  the  ordinary  trespasser  except  to  refrain 
from  Intentionally  injuring  him.  The  propo- 
sition submitted  by  the  pleader  is  sound, 
and,  as  stated  in  21  Am.  &  Eng.  Enc.  Law, 
474,  is  acquiesced  In  by  even  the  strongest  ad- 
vocates of  the  rule  that  there  is  no  duty  to 
ordinary  treqiiassers. 

Lovett  y.  Salem,  etc.,  R.  Co.,  9  Allen 
(Mass.)  557,  was  tort  against  a  railroad  com- 
pany to  recover  damages  for  a  personal  In- 
Jury  sustained  by  the  plaintiff,  a  boy  of  10 
years,  who  was  a  trespasser  upon  the  de- 
fendant's street  car.  Under  instructions  of 
the  court  the  Jury  found,  in  effect: 

"That,  though  be  was  wrongfully  upon  de- 
fendant's car,  the  driver  ordered  blm  to  get  off 
from  it,  intending  thereby  to  make  him  leave 
it  while  in  motioD ;  that  the  plaintiff,  by  reasoa 
of  being  so  ordered,  left  the  car  while  it  was  in 
motion  and  was  thereby  injured;  and  that  in 
getting  off  he  nied  ordinary  care." 

The  car  was  going  in  the  same  direction 
the  boy  was  traveling,  and  be  boarded  It 
without  any  intention  of  paying  his  fare. 
In  affirming  the  judgment  for  plaintiff  the 
court  said: 

"In  1  Hilliard  on  Torts  (2d  Ed.)  IflO,  the  law 
applicable  to  this  subpect  is  stated  as  follows: 
'The  fact  that  a  plaintiff  is  a  trespasser  or  viola- 
tor of  the  law  does  not  o(  itself  discharge  an- 
other from  the  observance  of  due  and  proper 
care  towards  him,  or  the  duty  of  so  exercising 
his  own  rights  as  not  to  injure  the  plaintiff  un- 
necessarily. Neither  will  it  necessarily  preclude 
the  plaintiff  from  a  recovery  against  a  party 
guilty  of  negligence.'  The  cases  of  Norris  v. 
Utchfield.  35  N.  H.  271,  and  Kerwbacker  v. 
Cleveland,  etc..  Railroad,  3  Ohio  (N.  S.)  172, 
contain  a  full  discussion  of  the  doctrine,  and  a 
reference  to  the  authorities.  In  Barnes  v.  Ward, 
9  B.  G  420,  it  is  said  that  a  trespasser  is  lia- 
ble to  an  action  for  the  injury  which  he  does, 
but  he  does  not  forfeit  his  right  of  action  for  an 
injury  sustained  by  him.  These  doctrines  must 
be  regarded  as  reasonable,  and  the  contrary  doc- 
trine unreasonable.  If,  for  example,  a  person 
were  to  go  on  board  of  a  ship  just  ready  to  set 
sail,  it  would  be  very  unreasonable  to  hold  that, 
because  be  was  there  without  right  and  as  a 
mere  trespasser,  the  master  might  compel  him 
to  leave  the  ship  by  jumping  into  the  sea  sev- 
eral miles  from  the  shore.  It  must  be  admitted 
that  this  is  an  extreme  case,  but  on  the  same 
principle  it  would  be  unreasonable  to  hold  that, 
when  the  driver  of  the  defendant's  car  found 
the  plaintiff  riding  upon  the  platform  as  a  tres- 
passer, he  might  compel  him  to  leave  while  he 
was  driving  at  such  a  rate  as  to  make  the  act 
dangerous.  The  plaintiff  was  liable  to  an  action 
for  the  trespass  committed  by  him,  and  he  was 
Liable  to  be  removed;  but  it  was  not  necessary 
or  reasonable  that  tiie  right  of  removing  him 
should  be  so  exercised  as  to  expose  him  to  per- 
sonal injury.  For  the  negligence  of  the  defend- 
ant's servant  in  this  respect  they  are  liable." 

In  Biddle  and  Wife  v.  HestonviUe,  etc.,  R. 
Co.,  112  Pa.  651,  4  Atl.  485,  plaintiffs,  as  the 
parents  of  Qarence  Biddle,  about  12  years 
old,  sued  to  recover  damages  for  the  death 
of  thdr  son  through  the  alleged  negligence 
of  defendants.    The  syllabus  reads: 

"A  street  railway  company,  In  ejecting  a  tres- 
passer from  a  car,  owes  him  such  care  as  to 
avoid  endangering  his  life  and  limb.    It  is  there- 


fore such  negligence  as  win  render  the  compa- 
ny liable  for  damages  for  their  driver  to  compel 
a  child  to  jump  from  the  platform  of  a  car  in 
motion,  even  though  he  be  a  trespasser." 

Amato  ▼.  Slztii  Ave.  R.  Co.,  9  Mlsa  Repu 
4,  29  N.  T.  Snpp.  61,  was  a  snit  in  damages 
by  an  Infant  through  his  guardian  ad  liton 
against  the  defendant  for  personal  injiuiea. 
The  record  disdoaeB  that.  In  response  to  the 
call  of  a  passenger,  and  Intending  to  8an>l7 
the  latter  with  a  paper,  plaintiff  a  newsboy, 
boarded  one  of  defendant's  cars,  and,  while 
selling  the  paper  and  standing  on  tbe  front 
platform  of  the  car,  plaintiff  was  ordered  off 
by  tbe  driver.  Owing  to  tbe  passing  of  a 
truck  the  lad  begged  to  remain  for  a  mo- 
ment, but,  heedless  of  the  appeal,  tbe  driver 
pushed  him  off,  and  he  fell  under  tbe  car, 
sustaining  injuries.  In  afOrming  the  judg- 
ment for  plaintiff  the  court  said: 

"We  assume  that  In  boarding  the  defendant's 
car,  not  intending  to  become  a  passenger,  the 

Slaintiff,  for  the  time  being,  was  a  trespasser, 
'bat  fact,  however,  did  not  lawfully  expose  bim 
to  ejectment  by  unusual  means  or  excessive 
force,  nor  license  the  defendant  or  its  servants 
unnecessarily  to  inflict  upon  bim  bodily  injury 
(Filkins  V.  People,  69  N.  Y.  101  (25  Am.  Reit. 
143] ;  Kiff  V.  Youmans.  86  N.  Y.  324  [40  Am. 
Rep.  643] ;  Loomls  v.  Terry,  17  Wend.  486  [31 
Am.  Dec.  306]) ;  and  whether  or  not  the  force 
used  was  excessive,  or  the  means  resorted  to  for 
the  plaintiff's  expulsion  were  unusually  dan- 
gerous and  menacing  to  life  or  limb,  was,  in 
view  of  all  the  circumstances,  a  question  of  fact 
for  tbe  jury  (Cooley,  Torts  [2d  Ed.]  p.  194  et 
seq.).  Defendant  may  lawfully  prevent  access 
by  a  trespasser  to  its  cars;  and,  if  access  has 
been  gained,  it  may  lawfully  expel  the  trea- 
passer,  using  for  that  purpose  only  necessary 
force,  in  view  of  all  tbe  dreumstances,  and  re- 
sorting to  no  means  which  unnecessarily  menace 
the  life  or  limb  of  tbe  trespasser.  It  may  law- 
fully delegate  its  authoril7  in  that  regard  to  .ita 
servants,  and  'qui  fadt  per  alium  facit  per  ae.* 
Broom,  Leg.  Max.  pp.  624,  626;  Cooley,  Torta 
(2d  Ed.)  p.  625  et  seq.  Authority  from  the  de- 
fendant to  its  driver  to  expel  trespassers  is  fair- 
ly to  be  implied  from  the  employmenL  Wood, 
Mast.  &  S.  p.  524  et  seq.  Hence,  in  ejecting 
the  plaintiff  from  the  car,  the  driver  was  acting 
within  his  employment,  and  the  rule  respondeat 
superior  applies.  To  that  effect  are  the  adjadged 
cases.  Rounds  v.  Railroad  Co,  64  N.  X.  129 
[21  Am.  Bep.  697];  Hoffman  r.  Railroad  Co., 
87  N.  Y.  26  [41  Am.  Rep.  337] ;  Clark  v.  Rail- 
road Co.,  40  Hun,  605,  affirmed  113  N.  Y.  670. 
21  N.  B.  1116:  Day  V.  Railroad  Co.,  12  Hun, 
435,  affirmM  76  N.  Y.  683.  The  judgment  and 
order  should  be  affirmed,  with  costs." 

In  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co. 
V.  Walter  West,  125  lU.  320,  17  N.  BL  788,  8 
Am.  St.  Bep.  380,  tbe  engineer  In  charge  of  a 
switch  engine  on  defendant's  line  of  road 
invited  a  boy  seven  years  of  age,  In  violation 
of  tbe  rules  of  tbe  company,  to  ride  upon  his 
engine.  The  boy  was  conceded  to  be  a  tres- 
passer. In  affirming  a  judgment  for  him 
against  the  company  in  damages  for  peraonal 
injuries,  tbe  court  said: 

"At  the  time  of  the  accident  plaintiff  was 
about  seven  years  old,  and,  of  course,  was  too 
young  to  observe  much,  if  any,  care  for  his  per- 
sonal safety.  It  was  tbe  duty  of  the  engineer  to 
observe  care,  even  if  plaintiff  was  in  the  wrong 
in  getting  upon  the  enf^ne.  It  was  admitted  by 
counsel  at  the  trial:  "The  engineer  has  no  right 
to  throw  a  boy  off  or. to  kick  blm  oC'    That 
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concessien  is  lb  bftrmony  with  the  law  that 
makes  it  his  dnty  to  observe  reasonable  care, 
under  the  circumstances,  in  puttinc  a  person 
off  the  ensise,  even  when  wrongfully  there. 
The  evidence  tends  to  show,  and  it  must  be  as- 
Bumed  such  is  the  fact,  that  when  the  engine 
driver  saw  the  yordmaster,  he  said  to  plaintiff, 
*Ghee8e  it;  the  old  man  is  coming,'  and  then 
told  plaintiff  to  get  off.  The  engine  was  then 
in  motion,  and  the  boy  undertook  to  get  off, 
as  he  was  told  to  do,  and  in  doing  so  was  in- 
jured, as  Is  alleged  in  the  declaration.  Conced- 
ing these  to  be  the  facts,  it  was  negligent  con- 
duct in  the  engineer  to  direct  a  child  only  seven 
years  old  to  get  off  the  engine  while  in  motion." 

This  case  was  affirmed  la  24  IlL  Api».  44. 
There  the  court  said: 

"So  far  as  the  relation  of  the  company  is  con- 
cerned, the  boy,  whether  he  got  on  at  the  en- 
gineer s  invitation,  or  against  his  command,  was 
a  trespasser,  and  it  may  be  conceded  that  if, 
while  riding  upon  the  engine,  even  by  the  invi- 
tation and  permission  of  the  engineer,  he  had 
been  injured  by  reason  of  some  negligence  in 
'  the  management  6r  operation  of  the  engine  or 
the  road,  the  company  would  not  be  responsible 
Being  a  trespasser,  the  company  would  owe  him 
no  duty  of  protection  against  the  ordinary  perils 
of  the  position  which  he  voluntarily  assumed. 
But,  when  the  injury  results  from  the  direct 
act  of  a  servant  of  the  company  in  endeavoring 
to  enforce  the  rule  of  the  company,  a  different 
question  is  presented.  The  boy  bad  no  right  to 
remain  on  the  engine,  but  he  had  a  right  to  be 
exempted  from  the  peril  of  gross  carelessness  on 
the  part  of  defendant's  servants  in  removing  him 
therefrom,  and  they  were  bound  to  exercise 
toward  him,  in  putting  him  off,  care  and  pru- 
dence, BO  that  in  enforcing  the  rule  of  the  com- 
pany no  injury  should  be  inflicted,  which,  in 
view  of  all  the  circumstances,  reasonable  caution 
on  their  part  could  prevent.'' 

In  Brill  V.  Eddy  et  al.,  115  Mo.  e9«,  22  8. 
W.  488,  plaintiff  was  a  minor,  and  by  bis 
nest  friend  saed  defendants,  as  receiver  of 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, to  recover  damages  for  the  loss  of  an 
arm.  The  railroad  company  had  employed 
one  McMahan  as  day  watchman,  whose  duty 
it  was  to  keep  the  boys  off  of  its  yard  and 
away  from  Its  cars.  While  on  duty  he  saw 
plaintiff  and  three  or  four  other  boys  hang- 
ing to  a  car  in  a  freight  train  going  south 
through  the  dty  of  Sedalla.  The  train  was 
moving  about  ten  miles  an  hour.  As  the 
train  was  passing  McMahan  stepped  forward 
so  as  to  be  close  to  it,  and  when  the  boy 
approached,  clinging  to  the  train  with  one 
foot  on  the  lower  step  of  a  ladder  attached 
to  the  front  end  of  a  car,  and  grasping  the 
upper  rounds,  with  his  face  to  the  car,  and 
apparently  not  seeing  McMahan,  the  latter 
grabbed  him,  and  in  removing  him  from  the 
car  the  boy  fell  onder  It  and  was  injured. 
In  affirming  the  Judgment  for  the  boy  the 
court  said: 

"The  boy  was  beyond  all  doubt  a  wrongdoer 
and  a  trespasser  at  the  time  of  the  accident, 
and  he  took  upon  himself  all  risks  and  dangers 
arising  from  uie  act  of  riding  on  the  car.  Be- 
ing a  trespasser,  McMahan,  as  the  servant  of  the 
defendants,  had  a  right,  still  be  was  in  duty 
bound  to  use  ordinary  care  in  removing  the  boy 
from  the  car.  For  injuries  to  the  boy  arising 
from  the  want  of  such  care  the  defendants  are 
liable.  1  Shearman  &  Bedfield  OB  Megllgeace 
<4th  Ed.)  {  89." 
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And  In  the  syllabus: 

"A  servant  of  a  railroad  in  the  performance 
of  his  duty  in  removing  a  trespassing  boy  from 
the  company's  train  is  bound  to  exercise  ordi- 
nary care." 

Kansas  City,  Ft  Scott  &  Qnlf  R.  Co.  v. 
William  Kelly,  36  Kan.  655,  14  Pac.  172,  60 
Am.  Rep.  606,  was  a  suit  by  Kelly  through 
his  next  friend  In  damages  for  personal  in- 
juries. There  was  Judgment  for  plaintiff, 
and  defendant  appealed.  The  facts  were  that 
on  a  certain  night  when  defendant's  freight 
train  stopped  for  water  near  Olathe,  Kan., 
plaintiff,  who  had  no  ticket  nor  money  to 
pay  his  fare,  boarded  It  on  bis  way  home  to 
Kansas  City,  taking  bis  stand  between  the 
freight  cars;  that  after  the  train  started  a 
brakeman  came  around,  and,  ascertaining 
the  facts,  ordered  plaintiff  to  get  off  the 
train ;  that  the  boy  then  climbed  the  ladder 
on  the  side  of  the  car,  after  saying  he  would 
get  off  if  the  train  would  slow  np ;  and  that 
upon  this  the  brakeman  stepped  from  the 
car  he  was  on  to  the  car  where  the  boy  was 
and  told  him  to  get  off  or  he  would  throw 
him  off.  In  obedience  to  this  command  plain- 
tiff Jumped  from  the  train  and  was  injured. 
In  affirming  the  Judgment  the  court  said: 

"The  defendant  had  the  right  to  put  the  boy 
off  from  its  cars,  and  in  doing  so  could  use  such 
force  as  was  necessary  to  eject  him,  but  in  so 
doing  must  exercise  the  right  with  ordinary  care 
and  prudence  on  its  part.  And,  if  the  train  was 
moving  at  such  a  rate  of  speed  as  to  render  it 
unsafe,  and  the  night  was  dark,  it  must  stop  or 
slow  up  the  train ;  and  the  mere  fact  that  the 
boy  was  on  the  train  as  a  trespasser  was  not 
such  negligence  as  to  relieve  the  defendant  from 
this  obligation,  and  gave  its  servants  no  li- 
cense to  negligently  and  wantonly  eject  him  in  a 
manner  liable  to  do  him  great  bodily  harm. 
Morgan  v.  Com'rs  of  Miami  County,  27  Kan.  89. 
And  it  could  make  no  difference  whether  he  was 
ejected  by  actual  force  or  by  threats,  if  he 
jumped  from  the  train  in  obedience  to  a  com- 
mand of  the  brakeman." 

This  case  was  cited  with  approval  and  fol- 
lowed in  FoUey  v.  C,  B.  I.  &  P.  By.  Co.,  16 
Okl.  32,  84  Pac.  1090,  where  the  court,  speak- 
ing through  Chief  Justice  Burford,  in  the 
syllabus  said: 

"Where  a  16  year  old  country  boy,  bel«iging 
to  the  colored  race,  who  is  ignorant  of  the  means 
and  manner  of  operating  and  managing  railroad 
trains,  goes  upon  a  freight  train  at  the  direc- 
tion of  a  brakeman  and  witiiout  right,  such  per- 
son is  a  trespasser,  and  the  conductor  may  law- 
fully expel  such  boy  from  the  train ;  but  if  such 
conductor,  in  the  exercise  of  such  authority, 
while  the  train  is  moving  at  a  rate  of  speed 
rendering  it  dangerous  to  get  off,  by  threate  of 
violence  and  show  of  force,  causes  such  boy 
to  alight  from  the  moving  train  and  injury  re- 
sults, such  acts  of  the  conductor  under  such  cir- 
cumstances constitute  gross  negligence,  or  wan- 
ton and  willful  carelessness,  and  the  railway 
company  will  be  liable  for  the  resulting  inju- 
ries." 

In  Moore  v.  A.,  T.  &  S.  F.  By.  Co.,  26  Okl. 
at  page  691,  110  Pac.  at  page  10C3.  this  court, 
quoting  approvingly  from  Johnson  v.  Chica- 
go, St  Paul,  M.  &  O.  By.  Co.,  116  Iowa,  639, 
88  N.  W.  811,  said: 

"The  brakeman,  in  the  line  of  his  duty,  could 
lawfully  expel  the  plaintiff  as  a  treaiwsser  upon 
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the  train ;  but  if  he  discharged  that  duty  with 
excessive  force  or  violence,  or  at  such  time  or 
in  such  manner  as  to  unreasonably  imperil  tiie 
life  and  limb  of  the  trespasser,  then  he  was  neg- 
ligent as  charged,  and  bis  employer  is  liable." 

See,  also,  Kline,  bjr  His  Guardian  Ad  Li- 
tem, T.  Cent  Pac  Ry.  Co.,  37  Cal.  400,  99 
Am.  Dec.  282;  Benton  v.  C,  R.  I.  &  P.  R. 
Co.,  65  Iowa,  496,  8  N.  W.  330;  Northwest- 
ern Ry.  V.  Haclt,  66  111.  238;  Richmond  Trac- 
tion Ca  V.  Wilkinson,  101  Va.  394,  43  S.  E. 
622. 

[2]  There  is  no  merit  in  the  contention 
that  the  court  erred  In  overruling  defend- 
ant's demurrer  to  the  evidence  at  its  close; 
this  for  the  reason  that  the  same  is  suffi- 
cient to  take  the  case  to  the  Jury  on  the 
question  of  negligence.  On  this  point  it  dis- 
closed that  on  the  day  of  the  injury  plaintiff 
was  swimming  with  other  boys  In  a  hole  of 
water  on  the  north  side  of  defendant's  tracks 
in  Hartshome;  that  upon  hearing  defend- 
ant's freight  train  whistle  as  it  approached 
going  through  the  town  eastward  they  all 
hastily  put  on  their  clothes  and  ran  to  "hop 
the  train";  that  it  was  running  about  8 
miles  an  hour;  that  plaintiff  approached  it 
from  the  north  side  and  boarded  the  first  car 
he  came  to,  placing  one  foot  on  the  lower 
rung  of  an  iron  ladder  at  the  front  and  cor- 
ner of  the  third  car  from  the  engine,  at  the 
same  time  grasping  with  his  hands  another 
rung  higher  up ;  that,  while  so  hanging,  the 
hreman,  after  throwing  two  or  three  shovels 
of  ooal  in  the  engine,  looked  back  and  saw 
plaintiff.  The  fireman  testified:  "I  Just  hol- 
lered at  blm.  I  said:  'Get  off  there.'  I  hol- 
lered as  loud  as  I  could."  The  boy  testified: 
That  the  fireman  "•  •  •  throwed  his 
band  twck,  and  I  thought  he  throwed  a  rock 
at  me,  and  I  got  scared  and  started  to  Jump 
off,  and  my  hand  slipped  and  I  didn't  Icnow 
what  happened.  Q.  Tou  did  not  hear  him 
say  anything  to  you?  A.  Didn't  hear  noth- 
ing because  the  switch  engine  made  too 
much  noise."  That  he  had  ridden  some  two 
or  three  car  lengths  when  he  let  loose,  and 
that  he  "hopped  it"  for  the  purpose  of  riding 
to  the  other  side  of  the  depot,  some  150 
yards  away,  where  he  intended  to  get  off. 
That  his  parents  had  frequently  told  him  to 
keep  off  of  defendant's  trains,  and  that  he 
was  not  going  to  ride  further  than  the  de- 
pot, for  fear  that  he  would  be  caught  and 
put  in  the  "pen."  On  the  strength  of  the 
authorities  cited,  we  think  this  was  evidence 
reasonably  tending  to  prove  negligence  on 
the  part  of  defendant  and  sufficient  to  take 
the  case  to  the  Jury.  And  this,  too,  whether 
the  fireman  had  or  had  no  authority  to  eject 
trespassers  from  defendant's  trains ;  this  for 
the  reason  that  the  question  here  Involved  is 
not  one  of  authority  delegated  by  defendant 
to  this  fireman,  but  a  question  of  the  viola- 
tion of  a  duty  which  defendant  owed  to  the 
plaintiff,  which  duty  was  not  to  negligently 
injure  him  in  putting  him  off  the  traiii. 
In  Penas  t.  Chicago,  etc.,  Ry.  Ca,  112 


Minn.  203.  127  N.  W.  926,. 30  L.  R.  A.  (N.  S.> 
627,  140  Am  St  Rep.  470: 

"Plaintiff's  contention  was  thnt  a  brakeman 
struck  or  pushed  him  from  one  of  its  cars  while 
in  rapid  motion,  so  that  be  fell  to  the  ground 
in  such  a  way  as  to  have  his  right  arm  and  part 
of  his  left  hand  severed.  The  jury  found  for  de- 
fendants. This  appeal  was  taken  from  the  order 
of  the  trial  court  denying  plaintiff's  motion  for 
a  new  trial." 

Upon  this  point  after  an  exhaustive  re- 
view of  the  authorities,  the  court  said  that  if 
defendant  was  entitled  to  a  directed  verdict 
plaintiff  was  not  entitled  to  a  new  trial.  In 
support  of  its  contention  that  defendant  was 
oititled  to  a  directed  verdict  defendant  urged 
that: 

"A  brakeman  on  a  passenger  train  is  presum- 
ed to  have  authority  to  eject  from  his  train  a 
person  who  is  obviously  a  trespasser.  But  the 
presumption  does  not  obtain  where  such  i>erson 
is  not  obviously  a  trespasser,  and  therefore  the 
ejectment  of  such  a  person  would  be  without 
the  scope  of  bis  authority."   ' 

Concerning  which  the  court  said: 
"The  subtlety,  artificiality,  and  fallacy  of 
this  reasoning  are  apparent  The  confusion  as 
to  authority  and  scope  of  authority  is  familiar. 
It  might  well  be  held  that  actual  authority 
could  be  implied  from  the  situation,  but  the  lia- 
bility of  the  master  is  independent  of  authority 
of  that  sort  It  might  exist,  although  the  mas- 
ter is  shown  to  have  expressly  forbidden  the 
brakeman  to  determine  the  question  or  to  expel 
the  person  from  the  train.  The  criterion  for 
which  the  defendant  contends  has  been  abandon- 
ed by  courts  of  this  and  every  other  Jurisdic- 
tion, including  England  and  Massachusetts,  for 
more  than  a  century"— 

and  reversed  and  remanded  the  case.  This 
rule  seems  to  be  bottom  to  the  elementary 
principle  laid  down  in  Standard  Oil  Co.  t. 
Anderson,  212  TJ.  S.  215,  29  Sup.  Ct  252,  63 
L.  Ed.  480.    There  the  court  said: 

"One  who  employs  a  servant  to  do  his  work 
is  answerable  to  strangers  for  the  negligent 
acts  or  omissions  of  the  servant  committed  in 
the  course  of  service.  The  plaintiff  rests  his 
right  to  recover  upon  this  rule  of  law  which, 
though  of  comparatively  modem  origin,  has 
come  to  be  elementary." 

Girvin,  etc,  v.  N.  T,  &  H.  By.  Co.,  166  N. 
Y.  289,  69  N.  E.  921,  is  in  Une  with  this  rule. 
The  cause  was  one  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  the  negligence  of  defendant  The  facts 
were  that  plaintiff,  a  boy  of  14  years,  was 
engaged  in  stealing  a  ride  on  one  of  defend- 
ant's freight  trains;  that  they  boarded  the 
train  while  it  was  standing  at  the  station, 
and  Just  as  the  train  was  starting  he  dis- 
covered a  brakeman  coming  over  a  box  car. 
onto  the  flat  car  which  he  was  occupying. 
The  brakeman  hollowed  at  him  and  ran 
after  him.  Finding  the  brakeman  was  going 
to  overtake  him  and  grab  him,  he  Jumped 
from  the  car,  whereupon  the  brakeman  Jump- 
ed from  the  car  on  top  of  him  and  broke 
his  leg  and  otherwise  injured  him,  and  then 
Jumped  back  on  the  train.  The  court  In 
passing,  said  that  if  the  assault  was  com- 
menced before  leaving  the  car,  as  appeared  to 
be  the  case,  the  brakeman  was  acting  within 
the  scope  of  his  employment,  and  the  defend- 
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ant  was  liable  for  his  acts,  and  affirmed  tbe 
action  of  the  Appellate  DlTlsion  in  reversing 
tbe  nonsuit  And  so  we  say  here,  as  the  fire- 
man saw  with  the  eyes  of  tbe  master  this 
trespasidng  boy  on  the  train,  whether  he  had 
authority  from  the  master  to  eject  him  there- 
from Is  immaterial,  for  the  reason  that  be 
was  acting  within  the  scope  of  bis  employ- 
ment in  ordering  him  therefrom  as  be  did, 
and  that  the  eyes  which  saw  and  tbe  hand 
that  waved  and  the  voice  that  shouted  were 
those  of  the  master.  See,  also,  Singer  Mfg. 
Co.  T.  Rabn,  132  U.  S.  518,  10  Sup.  Ct.  ITS, 
33  L.  Ed.  440. 

[3]  But  this  cause  must  be  reversed;  this 
for  tbe  reason  that,  over  objection  of  defend- 
ant, tbe  court  instructed  tbe  Jury: 

"  •  •  •  That,  U  you  find  that  the  plaintiff 
was  upon  defendant's  train  for  the  purpose  of 
stealing  a  ride,  be  was  a  trespasser.  And  tbe 
only  duty  a  railroad  company  owes  a  trespasser 
is  to  refrain  from  wantonly  and  willfully  injur- 
ing bim.  In  tbis  connection  the  court  instructs 
you  that  a  willful  act  is  an  Intentional  act;  and 
a  wanton  act  is  one  tbat  indicates  an  utter  dis- 
regard of  tbe  rights  of  others.  Therefore,  un- 
less you  shall  find  from  a  preponderance  of  tbe 
evidence  that  tbe  fireman  of  the  defendant  act- 
ed in  a  willful  and  wanton  manner,  and  tbat 
such  acts  were  tbe  proximate  cause  of  the  in- 
jury, your  verdict  shall  b«  for  the  defendant." 

In  tbe  first  place,  the  instruction  is  er- 
roneous in  tbat  it  is  not  true,  as  we  have 
seen,  tbat  "the  only  duty  a  railroad  company 
owes  to  a  trespasser  Is  to  refrain  from  wan- 
tonly or  wUlfully  injuring  him."  While  tbis 
may  be  tbe  rule  in  some  cases,  it  does  not  ob- 
tain in  others,  as  in  a  case,  for  instance, 
where  an  engineer  discovers  a  trespasser  up- 
on the  track  in  a  i)erUous  position.  In  that 
case  it  is  bis  duty  to  exercise  ordinary  care 
to  avert  an  injury.  This  is  called  the  doc- 
trine of  tbe  last  clear  chance.  And  where, 
as  here,  after  discovering  this  trespassing 
child  in  a  perilous  position,  it  was  tbe  duty 
of  this  fireman  to  exercise  ordinary  care  not 
to  Injure  him  in  removing  him  from  the 
train.  As  stated,  this  rule  is  acquiesced  in 
by  the  strongest  advocates  of  the  rule  thus 
stated  by  the  court.  In  choosing  a  theory 
npon  which  to  predicate  his  case,  plalntiCF 
bad  a  right  to  elect,  if,  in  bis  Judgment,  the 
facts  were  capable  .of  a  double  construction 
(1  Shear.  &  Red.  Neg.  [5th  Ed.]  {  7),  between 
suing  on  a  charge  of  willful  Injury  or  on  a 
charge  of  negligent  Injury,  or,  in  other  words, 
upon  the  theory  that,  although  a  trespasser, 
he  was  entitled  to  recover  on  account  of  a 
willful  injury,  in  that  the  fireman  intention- 
ally injured  bim  by  putting  him  off  tbe  train 
as  he  did,  or  upon  tbe  theory  that,  although 
a  trespasser,  be  was  entitled  to  recover  on 
account  of  a  negligent  *nrjury,  in  that  tbe  fire- 
man, after  discovering  his  perilous  position, 
failed  to  exercise  ordinary  care  in  ejecting 
bim  from  the  train.  He  chose  the  latter, 
shaped  his  pleading  accordingly,  leveled  bis 
proof  to  sustain  it,  was  bound  thereby,  and 
was  entitled  to  go  to  the  Jury,  properly  in- 
structed, upon  that  theory.     Now,  precisely 


what  tbe  court  did  when  the  case  got  there 
was,  by  tbe  charge  in  question,  in  effect,  to 
peremptorily  instruct  the  Jury  that  he  could 
not  recover  upon  bis  chosen  theory,  but  could 
recover  only  if  plaintiff  was  a  trespasser, 
which  he  undoubtedly  was,  or  on  the  other 
theory,  and  proof  of  a  willful  injury.  If  this 
were  all,  it  might  well  be  said  that  this  in- 
struction cut  plaintiff  off  from  a  tenable  the- 
ory, and  compelled  him  to  recover  uiwn  a 
wholly  untenable  one,  and  might  be  likened 
to  compelling  him  to  make  brick  without 
straw,  and,  as  he  recovered  notwithstanding, 
that  the  error  was  one  about  which  the  de- 
fendant could  not  be  heard  to  complain.  But 
such  is  not  all  that  can  be  drawn  from  that 
instruction,  for,  on  the  other  band,  when  the 
court  told  the  Jury,  "therefore  unless  you 
shall  find  from  the  preponderance  of  tbe  evi- 
dence tbat  the  fireman  of  defendant  acted  in 
a  willful  and  wanton  manner,  and  that  such 
acts  were  the  proximate  cause  of  the  injury, 
your  verdict  shall  be  for  the  defendant,"  he, 
in  effect,  told  them  that,  if  they  found  ttiat 
tbe  fireman  injured  him  intentionally,  tbeir 
verdict  should  be  for  the  plaintiff.  An  in- 
struction such  as  this,  which,  in  effect,  tells 
tbe  Jury,  where  the  allegata  charges  a  negli- 
gent injury,  that  tbe  plaintiff  may  recover 
should  tbe  Jury  find  the  probata  to  establish 
a  willful  injury,  is  erroneous  and  prejudicial 
to  the  right  of  defendant  to  have  the  ques- 
tion of  its  alleged  negligence  fairly  submit- 
ted to  the  Jury;  and  this  for  two  reasons:  (1) 
There  is  no  evidence  in  the  case  to  show, 
and  no  attempt  was  made  to  show,  that  de- 
fendant had  any  Intention  of  injuring  plain- 
tiff ;  and  (2)  the  instruction  is  without  tbe  is- 
sues Joined. 

Benton  v.  Chicago,  etd.,  Ry.  Co.,  supra, 
was  a  suit  by  the  widow,  the  mother  of  de- 
ceased, who  was  run  over  and  killed  by  one 
of  defendant's  trains.  He  was  11  years  of 
age  at  tbe  time  of  his  death.  The  evidence 
disclosed  tbat  he,  with  several  other  boys, 
had  entered  an  empty  freight  car  constitut- 
ing one  of  a  train  of  cars  which  was  about 
ready  to  start  Tbeir  object  was  to  steal  a 
ride  to  Victor.  Soon  after  they  entered  the 
car  the  conductor  discovered  them  and  or- 
dered them  out  in  a  rough  tone  of  voice  and 
when  the  train  was  moving.  The  only  means 
of  escape  from  the  car  was  through  a  win- 
dow in  one  end,  and  in  attempting  to  crawl 
out  of  tbe  window  deceased  lost  hia  bold 
and  fell  to  tbe  ground,  and  was  run  over  and 
killed.  The  plaintiff  averred  tbat  defendant 
was  negligent  in  compelling  deceased  to  leave 
the  car  while  the  train  was  in  motion,  which 
was  denied,  and  contributory  negligence 
pleaded.  There  was  Judgment  for  plaintiff. 
In  reversing  tbe  case  the  court  said: 

"Tbe  court  gave  an  Instruction  as  follows: 
'Before  tbe  plaintiff  can  recover  she  must  have 
satisfied  you  by  a  preponderance  of  tbe  testi- 
mony tbat  ber  minor  son  was  injured  by  a  train 
on  tiie  defendant's  road,  and  tbat  sucb  injury 
was  in  consequence  of  tbe  neglect  of  the  agents 
or  employes  of  tbe  defendant,  or  tbeir  willfal 
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wronfs.'  The  defendant  complains  that  the  in- 
atrnction  presents  an  issue  to  the  jury  which 
does  not  exist  in  the  case.  There  is  certainly 
neither  averment  nor  proof  that  the  defendant 
had  the  slightest  intention  of  injuring  the  de- 
ceased. The  plaintiff's  claim  rests  solely  upon 
the  defendant's  negligence.  A  suggestion  in  the 
instruction  that  there  was  an  issue  in  regard 
to  the  defendant's  willful  wrong  was  possibly 
not  without  prejudice,  and  the  instruction,  it  ap- 
pears to  Ds,  is  objectionable  upon  that  ground. 
It  was  the  defendant's  right  that  the  jury 
should  be  restricted  to  the  issues  upon  which  the 
case  had  been  tried.  De  Camp  v.  M.  &  M.  R. 
Co..  12  Iowa,  348:  Cooke  t.  111.  Cent.  R.  Co., 
30  Iowa,  202;  Brink  t.  Morton  et  aL,  2  Iowa, 
411." 

In  Greathoose  ▼.  Croan,  4  Ind.  T.  668,  76 
8.  W.  273,  the  only  qnestlon  before  the  court 
was  whether  the  plaintiff  would  be  entitled 
to  recover  on  proof  showing  a  willful  and  in- 
tentional shooting,  although  the  complaint 
only  averred  a  negligent  one.  The  trial  court 
charged  that  he  would,  but  the  charge  was 
beld  error,  and  the  cause  reversed.  The 
court,  quoting  approvingly  from  1  Shearman 
&  Redfleld  on  Negligence  (Sth  Ed.)  I  7,  said: 

"It  is  clear  that  the  plaintiff  may  elect  be- 
tween suing  on  a  charge  of  willful  injury  or  on 
a  mere  charge  of  negligence,  wherever  the  facts 
are  capable  of  a  double  construction.  It  does 
not  lie  with  the  defendant  to  insist  that  he  has 
been  criminal,  instead  of  merely  careless.  In 
making  bis  election,  however,  the  plaintiff  must 
remember  that  be  will  be  bound  by  it.  If  the 
complaint  sets  up  a  case  of  willful  injury,  it 
cannot  be  sustained  by  evidence  of  mere'  negli- 
gence, however  gross;  while,  on  the  other  band, 
U  it  charges  negligence  only,  the  plaintiff  can- 
not put  in  evidence  of  facts  the  only  relevancy 
ot  which  consists  in  proving  intentional  injury, 
such  as  would  sustain  an  entirely  different  ac- 
tion. Any  degree  of  negligence  may  b«  proved 
under  a  general  averment  of  negligence,  but 
nothing  more." 

And,  farther,  that: 

"When  plaintiff  charges  negligence,  and  not 
willful  injury,  he  cannot  prove  the  latter.  Rail- 
road Co.  V.  Smith,  98  Ind.  42;  0'Bri«i  v. 
Loomis,  43  Mo.  App.  29.  In  the  case  of  O'Brien 
V.  Loomis,  supra,  the  court  say :  'We  are  of 
the  opinion  that  there  is  a  fundamental  error 
running  through  these  instructions,  in  that  they 
authorize  a  recovery  on  the  hypothesis  of  the 
injury  having  been  "intentional,"  or  that  the 

Sun  was  fired  "intentionally"  at  the  plaintiff,  the 
efendant  "intending  to  wound  and  injure  her"; 
whereas  the  petition  does  not  allege  that  the  in- 
jury was  willful  or  intentional,  but  alleges  that 
It  was  negligent.  *  •  *  The  petition,  there- 
fore, claims  damages  for  an  injury  the  result 
'Ot  negligence,  and  the  instruction  authorizes  the 
jury  to  give  damages  on  the  hypothesis  of  will- 
fulness and  an  intent  to  injure.  We  are  of  the 
opinion  that  this  case  falls  within  the  well-se^ 
tied  rule  that  the  issues  made  by  the  pleadings 
cannot  be  broadened  by  the  instructions.  The 
last  element  of  negligence,  and  that  which  dis- 
tinguishes it  from  fraud  or  other  willful  injury, 
is  the  absence  of  any- distinct  intention  to  pro- 
duce the  precise  damage  to  the  plaintiff  which 
actually  foilows  as  a  result  of  the  negligence. 
If  such  an  intention  is  alleged  in  a  complaint, 
the  action  is  based  upon  willful  injury,  and  can 
only  be  sustained  upon  that  found.  If  it  is  not 
so  alleged,  evidence  of  an  actual  intent  to  cause 
the  damage  which  is  the  basis  of  the  action  is 
inadmissible.  But  it  often  happens  that  evi- 
dence comes  out  at  the  trial  in  a  perfectly  prop- 
er way,  from  which  a  jury  might  fairly  infer 
actual  malice,  and  occasionally  ot  such  •  na- 


ture that  no  sensible  man  could  infer  anything 
less.  In  such  cases,  no  malice  being  pleaded, 
the  plaintiff's  counsel  ought  not  to  be  allowed 
to  argue  to  the  jury  that  it  was  a  case  of  real 
malice,  and  the  court  should  carefully  instruct 
the  jury  that  they  cannot  award  damages  upon 
any  theory  more  severe  than  that  the  defendant 
had  been  so  grossly  negligent  as  to  be  indifferent 
whether  he  injured  the  plaintiff  or  not.'  Shear. 
&  Red.  Neg.  <6th  Ed.)  i  19." 

This  case  was  cited  with  approval  by  this 
court  and  the  doctrine  followed  in  the  case 
of  A.,  T.  &  S.  F.  Ry.  Co.  v.  Baker,  21  OkL 
53,  05  Pac.  433,  16  L.  B.  A.  (N.  S.)  825,  where 
the  court  said: 

"There  is  no  allegation  in  the  complaint  of 
willful  or  intentional  acts  of  commission  or  omis- 
sion on  the  part  of  the  plaintiff  in  error,  its 
servants  or  employes;  neither  was  there  any 
proof  that  reasonably  tended  to  indicate  any 
willful  or  intentional  acts  of  commission  or 
omission.  There  being  no  allegation  in  the  com- 
plaint or  evidence  in  the  record  upon  which  to 
firedicate  such  instruction,  it  was  error  to  give 
t.  The  authorities  cited  by  the  Court  of  Ap- 
peals in  its  opinion,  supra,  to  wit,  E^ast  Tenn. 
Coal  Co.  V.  Daniel,  100  Tenn.  66,  42  S.  W. 
1062,  Jacquin  v.  Grand  Ave.  Cable  Co.,  57  Mo. 
App.  320,  Greathouse  v.  Croan  (an  Indian  Ter- 
ritory case)  4  Ind.  T.  668,  76  S.  W.  273,  fully 
support  the  proposition." 

But,  to  make  it  further  impossible  for  us 
to  discover  upon  which  of  these  two  theories 
plaintiff  recovered,  the  court  after  instruct- 
ing, as  we  have  seen,  in  effect,  that  he  could 
only  recover  upon  proof  of  an  intentional  In- 
Jury,  immediately  thereafter  instructed  the 
Jury  thus: 

"Toa  are  further  instructed  that  if  you  find 
from  the  evidence  that  defendant's  servants  saw 
the  plaintiff  on  the  car  in  a  perilous  position, 
and  knew  of  the  peril  of  his  position  while  in 
such  position,  and  failed  to  use  ordtnanr  and 
reasonable  care  to  avoid  injury  to  plaintiff,  such 
failure  in  connection  with  such  knowledge  of 
the  situation  of  the  plaintiff  (if  you  so  find), 
and  the  probable  consequence  of  the  omi^on  of 
preventive  effort  to  avert  injury,  when  such 
might  have  been  effectual  to  avoid  accident  and 
injury,  is  gross  negligence  or  wantonness,  for 
which  defendant  is  liable." 

Correcting  the  punctuation,  It  reads: 

"You  are  further  instructed  that  if  yoa  find 
from  the  evidence  that  defendant's  servants  saw 
the  plaintiff  on  the  car  in  a  perilous  position, 
and  knew  of  the  peril  of  bis  position,  and  fail- 
ed to  use  ordinary  and  reasonable  car*  to  avert 
injury  to  the  plaintiff,  such  failure  (in  connec- 
tion was  such  Knowledge  of  the  situation  of  the 
plaintiff,  if  vou  so  find,  and  the  probable  conse- 
quence of  the  omission  of  preventive  effect  to 
avert  injury),,  when  such  effort  mi^ht  have  beoi 
effectual  to  avoid  accident  and  injury,  is  gross 
negligence  or  wantonness,  for  which  defendant 
is  liable." 

Now,  this  instruction  charges  on  the  doc- 
trine of  the  last  clear  chance,  and  is  in  keep- 
ing with  the  theory  of  negligence  upon  wUch 
the  suit  was  brought,  and  might  liave  been 
applicable  if,  instead  oj^  telling  the  Jury,  as 
It  does,  that  defendant  would  be  liable  If, 
after  plalntifTs  peril  was  discovered,  defend- 
ant failed  to  use  ordinary  and  reasonable  care 
to  avert  the  injury,  the  charge  had  told  the 
Jury  that  defendant  would  be  liable  if  afte> 
that  time  it  failed  to  use  Ordinary  and  rer 
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•onable  care  under  the  circnmstances  In  put- 
ting him  off  or  In  requiring  him  to  leave  the 
train.    Now,  In  the  language  of  Tognaxzlni 


r.  Freeman  °et  til,  18  Cal.  App.  468,  123  Pac. 
S40-. 

"The  complaint  In  tvixj  action  should  be 
founded  upon  a  tbeory;  and  the  plaintiff  Is  en- 
titled to  have  the  jury  instructed  by  the  trial 
court  upon  the  law  applicable  to  the  tbeory  up- 
on which  the  cause  of  action  is  founded.  Buena 
Vlsta,  etc.,  Co.  v.  Tnohr,  107  Cal.  248,  40  Pac. 
386;  Reuton  Holmes  Co.  t.  Monnier,  77  Cal. 
449,  IB  Pac.  820;  Buckley  v.  SUverberg,  118 
Cal.  673.  45  Pac  804," 

This  was  a  suit  to  recover  damages  for  an 
Injury  alleged  to  have  been  willfully  inflicted, 
or  for  an  Intentional  injury.  After  the  conrt 
bad  charged  upon  that  theory,  he  charged  on 
the  tbeory  of  negligence.  On  review,  refer- 
ring to  the  charge  of  wUlful  Injury,  the  court, 
in  reveridng  the  cause,  said: 

"  •  •  •  This  theory  of  the  case,  however, 
was  so  absolutdy  opposed  to  the  subsequent 
instruction,  which  limited  the  plaintiff's  cause 
of  action  solely  to  the  defendants'  negligence, 
as  to  make  it  impossible  for  us  to  determine 
which  of  the  two  conflicting  theories  was  fol- 
lowed bjr  the  jury;  and  therefore  the  erroneous 
instruction  must  be  deemed  to  have  been  prej- 
udicial. Le  Masters  v.  8.  P.  Ca,  131  Cal.  lOiS^ 
63  Pac.  128:  Rathbun  v.  White,  157  Cal.  248; 
107  Pac.  309." 

In  holding,  aa  we  do^  that  this  error  Is 
prejudicial  and  reversible,  we  are  not  un- 
mindful that  we  cannot  reverse  this  judg- 
ment on  the  ground  of  this  misdirection  of 
the  Jury  unless.  In  our  opinion,  the  same  af- 
fected the  substantial  rights  of  the  defend- 
ant Rev.  Laws  IBIO,  ||  4791,  6031.  And 
such  It  does.  Rev.  Lews  1910,  i  S002,  re- 
quires the  trial  court  to  give  general  instruc- 
tions to  the  jury  as  to  the  law  governing  the 
case.  Construing  these  sections  together,  we 
bold  that  the  Instructions  in  question  were 
so  conflicting  that  they  did  not  come  np  to 
A  substantial  compliance  with  that  require- 
ment, and  hence  deprived  defendant  of  the 
right  to  have  the  jury  so  Instructed.  Neither 
can  we  affirm  the  judgment  on  the  ground 
that  It  is  so  clearly  right  that  bad  It  been 
different  it  should  have  been  set  aside. 
When  sudi  is  the  case  error  In  the  Instruc- 
tions la  Immaterial.  Shawnee  Nat.  Bank  v. 
-  Woott«&  &  Potts,  24  Okl.  425,  103  Pac  714. 
in  order  to  be  so  clearly  right,  we  should  be 
tttflfr  to  say  that  the  facts  In  this  case  constl- 
tote  negligence  at  law.  But  we  cannot  say 
this,  for  the  reason  that,  while  the  tacts  are 
undisputed,  they  are  such  that  all  reasonable 
men  might  not  draw  therefrom  the  conclusion 
that  defendant  was  negligent.  When  such  Is 
the  case,  such  question  Is  one  for  the  jury. 
Sans  Bola  Coal  Co.  v.  Janeway,  22  Okl.  425, 
09  Pac.  153;  St  Louis  &  S.  F.  By.  Co.  v. 
Gopeland,  23  Okl.  837,  102  Paa  104;  Mean 
V.  Callison,  28  Okl.  737,  116  Pac.  196. 

Reversed  and  remanded  for  new  triaL  All 
the  Justices  concur,  except  KANE,  C.  J.,  and 
HARDY,  J.,  who  dissent  from  that  part  of 
the  opinion  involving  the  instructions  only. 


(46  Okt.  n) 
BOARD  OF  COM'RS  OF  HARPER  OOUN- 
TX  V.  DAI.  (No.  4137.) 

(Supreme  Court  of  Oklahoma.    Jan.  26>  1915- 
Rehearing  Denied  April  27,  1915.) 

(SyVUbu*  ly  the  Court.) 
Eminent   Domain    «=>191  —  CoNDKUnATioif 
Proceedinos  —  HioHWATs— Petition— Suf- 
ficiency. 

Section  7766,  Comp.  L.  1909  (section  7553, 
Rev.  L.  1910),  provides  three  methods  of  invok- 
ing the  jurisdiction  of  the  board  of  county 
commissioners  in  the  matter  of  establishing  a 
public  road  in  a  township  olt  the  section  lines. 
The  first  is  by  "petition  of  the  township  board," 
the  second  by  petition  of  "resident  freeholders 
of  a  township,  and  the  third  upon  petition  of 
"a  majority  ci  the  resident  freeholders  of  any 
municipal  township,  who  are  legal  voters."  If 
the  jarisdiction  Is  invoked  under  either  the 
first  or  second  method.  It  becomes  the  duty  of 
the  commissioners  to  determine  the  question 
of  "public  necessity"  for  such  road,  "in  any 
manner  they  deem  proper" ;  if  invoked  b^  the 
third  method,  the  petition  is  sufiicient  m  it- 
self, and  "shall  be  conclusive  evidence  of  the 
public  necessity  therefor." 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Clent  Dig.  ff  609-618;  Dec  Dig.  «=» 
191.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  IMstrict  Coort,  Harper  County; 
R.  H.  Loofbourrow,  Judge. 

Condemnation  proceedings  by  the  Board 
of  Connty  Commissioners  of  the  Cotinty  of 
Harper  against  M.  T.  Day.  A  demurrer  to 
the  petition  was  sustained,  and  plaintiff 
brings  error.    Reversed  and  remanded. 

D.  P.  Parker,  (3o.  Atty.,  and  A.  H.  Walker, 
both  of  Buffalo,  for  plaintiff  in  error. 
Charles  Swlndall,  of  Woodward,  for  defend- 
ant la  error. 


BRE^WER,  C.  The  board  of  county  com- 
missioners of  Harper  county  filed  In  the  dis- 
trict court  a  petition  for  the  purpose  of  con- 
demning a  right  of  way  for  a  dirt  road 
across  the  comer  of  lands  belonging  to  IL  T. 
Day,  the  defendant  In  error.  The  court  sus- 
tained a  general  demurrer  challenging  the 
sufficiency  of  the  petitloa,  and  the  oommis- 
slonera,  through  the  county  attorney,  refus- 
ing to  amend  their  petition,  the  same  was 
dismissed.  The  statnta  Involved  here  Is  as 
follows: 

"Comp.  Ia  1900,  i  7766.  Whenever  there  is 
public  necessity  therefor,  the  county  commis- 
sioners shall  upon  the  petition  of  the  township 
l>oard  or  upon  the  petiaon  of  the  resident  free- 
holders of  the  township,  open  and  establish  any 
public  road  In  such  township  along  the  most 
practicable  lines  with  due  regard, to  the  dis- 
tance between  objective  points,  cost  of  construc- 
tion and  maintenance  and  cost  of  right  of  way. 
The  county  commissioners  shall  in  any  manner 
they  deem  proper,  determine  the  public  neces- 
sity for  such  road:  provided,  however,  that 
whenever  a  majority  of  the  resident  freeholders 
of  any  municipal  township,  who  are  legal  voters, 
shall  petition  the  county  commissioners  to  open 
and  establish  any  public  road  in  said  township, 
they  shall  do  so  by  any  lawful  method  and 
such  petition  shall  be  conclusive  evidence  of  the 
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Eublic  necessity  therefor."     Section  7553,  Rev. 
..  1910. 

Tbe  only  question  involved  here  ia  that  of 
the  sufficiency  of  the  petition;  and  this  is 
still  further  narrowed  down  to  the  precise 
point  of  whether  or  not  It  was  necessary,  to 
give  the  commissioners  Jurisdiction  to  act, 
that  a  petition,  signed  by  a  majority  of  the 
qualified  voters  of  tbe  township,  should  be 
filed  with  the  board.  The  precise  question 
Is  stated  In  defendant  in  error's  brief  as  fol- 
lows: 

"Said  petition  did  not  allege  that  the  board  of 
county  commissioners  were  petitioned  by  the 
township  board  to  open  and  establish  a  public 
road,  and  did  not  allege  that  the  traard  of  coun- 
ty commissioners  were  petitioned  by  majority 
of  the  freeholders  who  are  legal  voters  to  open 
such  road." 

This  has  the  effect  of  admitting  that  all 
of  the  other  necessary  averments  were  con- 
tained in  the  petition,  and  therefore  It  will 
not  be  necessary  to  discuss  any  of  them,  save 
only  the  one  point  that  tbe  petition  does  not 
aver  that  a  majority  of  the  freeholder  voters 
of  the  township  signed  the  petition  upon 
which  the  board  acted.  With  this  situation 
in  mind,  it  Is  obvious  that  the  point  depends 
solely  upon  the  proper  construction  of  the 
statute  above  quoted.  Upon  a  careful  read- 
ing of  tbe  same,  it  seems  plain  to  us  that 
it  was  the  intention  to  create  three  different 
methods,  under  any  one  of  wtiich  the  com- 
missioners might  be  called  upon  to  act  in 
tbe  premises.  It  will  be  borne  in  mind  that 
this  section  is  dealing  with  the  establish- 
ment of  roads,  other  than  on  section  lines,  in 
such  places  as  the  "public  necessity"  may  re- 
quire; and,  to  bring  the  machinery  of  the 
law  Into  action.  It  is  provided  that,  "when- 
ever there  Is  public  necessity  therefor,"  the 
county  commissioners  shall  act  In  the  first 
place,  their  action  will  be  called  forth,  "up- 
on the  petition  of  the  township  board."  In 
the  second  place,  "upon  the  petition  of  the 
resident  freeholders  of  the  township."  Up<m 
a  petition  from  either  of  these  sources  the 
commissioners  have  authority  to  open  a  pub- 
lic road  in  such  township,  "along  the  most 
practicable  lines  with  due  regard  to  the  dis- 
tances between  objective  points,  costs  of  con- 
struction and  maintenance  and  costs  of  right 
of  way."  However,  It  is  manifest  that,  when 
the  board's  -action  Is  Invoked  in  either  of 
these  methods.  It  becomes  the  duty  of  the. 
board  to  determine  the  fact  of  "public  neces- 
sity," for  the  act  says  "the  county  commis- 
sioners shall  in  any  manner  they  deem  prop- 
er, determine  the  public  necessity  for  such 
road."  But  tbe  act  continues  and  provides 
another  method  for  calling  into  action  the 
power  of  the  board  in  this  matter,  by  provid- 
ing "that  whenever  a  majority  of  the  resi- 
dent freeholders  of  any  municipal  township, 
wlio  are  legal  voters,  shall  petition"  for  the 
opening  of  a  road  in  that  township,  the  com- 
uiissioners  shall  proceed  to  do  so  in  any  man- 


ner authorized  by  law,  and  establishes.  In 
such  event,  a  conclusive  test  as  to  public  ne- 
cessity, by  adding,  "and  such  petition  shall 
be  conclusive  evidence  of  the  public  neces- 
sity therefor." 

Therefore  it  seems  to  us  that  It  neoeesa- 
rily  follows  that.  If  the  Jurisdiction  of  the 
board  is  Invoked  by  either  of  the  first  two 
named  methods,  the  question  of  "public  ne- 
cessity" is  left  open  to  be  determined  by  tbe 
commissioners  from  all  of  the  circumstances 
surrounding  the  case;  but  tliat,  under  the 
third  method  provided  in  the  statute — that 
is,  where  a  majority  of  all  the  legal  voters  in 
the  township  may  so  petition — such  a  peti- 
tion establishes,  in  itself,  the  "public  neces- 
sity" for  the  road.  In  other  words,  that 
when  a  majority  of  the  voters  of  a  township 
petition  for  a  road.  In  a  certain  place.  It  is 
sufficient.  In  itself,  to  require  the  commis- 
sioners to  BO  decide  and  declare.  This  being 
correct.  It  follows  that  the  petition  in  tliis 
case  was  sufficient,  because  the  powers  of  the 
board  were  put  in  motion  under  the  second 
method  proposed  in  the  statute  where  a  peti- 
tion was  ffied  by  resident  voters  of  the  town- 
ship, and  upon  which  the  commissioners 
viewed  the  road,  and  determined  for  them- 
selves from  the  surrounding  circumstances, 
and  a  view  of  the  situation,  that  the  "public 
necessity"  required  the  same.  That  the 
t)oard  so  acted  is  fully  shown  in  the  petition 
and  tbe  exhibit  of  proceedings  made  i>art 
of  It 

This  leads  us  to  conclude  that  the  petition, 
being  admittedly  good  on  all  other  aver- 
ments, was  sufficient  without  the  avei^nent 
that  the  petition  for  the  road  was  signed  by 
a  majority  of  tlie  voters  of  the  township. 
This  leads  to  a  reversal  of  the  case^  with  re- 
mand and  directions  to  proceed  in  conform- 
ity with  the  views  herein  expressed. 

PBR  CURIAM.    Adopted  in  whole. 


(«r  ou.  198> 

WELCH,  Insurance  Com'r,  v.  MARYLAND 
CASUALTY  CO.  et  aL    (No.  6984.) 

(Supreme  Ourt  of  Oklahoma.     Jan.  9,  191S. 
Rehearing  Denied  April  27,  1915^ 

(Syllabui  ly  the  Court.) 

1.    IRSUBANCK    «=>20,    22— POBKION    COIIPAM. 

— Appointiikht  or  Aobnt— "Suitable  Pbb» 
son"— "If  thk  Facto  Wabbant  It." 

Part  of  section  3429,  Kev.  Laws  1910. 
reads:  "Upon  written  notice  by  an  authorized 
foreign  insurance  company  of  its  appointment  of 
a  suitable  person,"  etc.,  the  insurance  commis- 
sioner shall,  "if  tbe  facts  warrant  it,"  etc 
Held,  the  words,  "suitable  person"  relate  to  the 
right  and  authority  of  tbe  insurance  company, 
in  tbe  tirst  instance,  to  appoint  some  person 
suitable  to  it  Held,  further,  tbe  words,  "if  the 
facts  warrant  it"  relate  to  tbe  question  as  to 
whether  or  not  the  insurance  company  is  au- 
thorized to  engage  in  business  within  the  state 
by  complsring  with  the  law  and  to  the  qnestior 


^s>Kor  other  caw*  see 


same  topio  and  KBY-NUUBBB  In  aU  Kay-Numbarad  DUcmu  and  IndMO 

Digitized  by  VjOOQ  IC 


OkL) 


WELCH  T.  MARYIiANB  CASUALTY  00. 


1047 


of  the  saffidency  ot  the  notice  to  the  insurance 
commissioner  of  the  appointment  of  such  agent. 

[EM.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {f  16,  18-22,  26;  Dec.  Dig.  «=>20, 
22. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Suitable  Person.] 

2.  INBTTBANCE  «=>4— FOBEIGN  OOMPANY— AP- 
POINTMENT or  AOENT— Dbtebmination  or 
SorrABLKNEss— Vauditt  or  Statute. 
Section  3433,  Rev.  Laws  1910,  in  part 
reads:  "Ever^  insurance  company,  domestic  or 
foreign,  permitted  to  do  business  in  this  state, 
shall  file  with  the  insurance  commissioner  the 
name  and  residence  of  each  person  it  appoints 
or  employs  to  act  as  its  agent  in  this  state,  but 
the  insurance  conuuissioner  may,  at  any  time 
thereafter,  for  cause  shown,  determine  any  per- 
son so  appointed  or  employed  to  be  unsuitable 
to  act  as  such  agent,  and  shall  thereupon  notify 
both  the  company  and  the  agent  so  determined 
to  be  unsuitable:  Provided,  that  •  •  •  he 
may  likewise,  for  cause  shown,  refuse  to  license 
such  agent."  Htld,  that  that  part  of  said  sec- 
tion which  reads:  "The  insurance  commissioner 
may,  at  any  time  thereafter,  for  cause  shown, 
determine  any  person  so  appointed  or  employed 
to  be  unsuitable  to  act  as  such  agent,  and  shall 
thereupon  notif:^  both  the  company  and  the 
agent  so  determined  to  be  unsuitable.  •  •  * 
He  may  likewise,  for  cause  shown,  refuse  to  li- 
cense such  agent" — is  in  contravention  of  both 
the  fourteenth  amendment  to  the  federal  Consti- 
tution, and  likewise  of  section  2,  art  2,  of  the 
Constitution  of  Oklahoma,  in  that  it  fails  to  pre- 
scribe any  uniform  and  permanent  rule  or  test, 
but  undertakes  to  vest  in  the  insurance  com- 
missioner a  discretionary  and  arbitrary  power 
to  license  or  to  withhold  a  license  from  whomso- 
ever he  will ;  hence  is  void  as  an  infringement 
upon  the  personal  liberties  and  rights  of  a 
citizen. 

[EJd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  4 ;  Dec.  Dig.  «=»4.] 

Error  from  District  Court,  Oklaboma 
County:   W.  K.  Taylor,  Judg& 

Action  by  tbe  Maryland  Casualty  Com- 
pany, a  corporation,  and  another,  against  A. 
L.  Welch,  Insurance  Commissioner.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.    Affirmed. 

Cbas.  West,  Atty.  Gen.,  and  Chas.  L. 
Moore,  Asst  Atty.  Gen.  (C.  W.  Stringer,  of 
Oklahoma  City,  of  counsel),  for  plaintiff  In 
error.  Bnrwell,  Crockett  &  Johnson,  of  Okla- 
homa City,  for  defendants  In  error. 

RIDDLE,  J.  The  plaintiff  in  error  will  be 
referred  to  as  tbe  insurance  commissioner 
and  the  defendants  In  error  as  plaintiffs. 
The  plaintiff  Maryland  Casualty  Company 
is  a  foreign  insnrance  corporation,  and  plaln- 
tifl  F.  A.  Skipwlth  has  been  acting  in  th% 
capacity  of  general  agent  for  plaintiff  Mary- 
land Casualty  Company  for  several  years 
past  In  the  state  of  Oklahoma.  Plaintiffs, 
on  August  4,  1013,  filed  their  petition  in  the 
district  court  of  Oklahoma  county,  alleging, 
substantially,  a  compliance  with  the  law  in 
every  respect  on  the  part  of  the  insurance 
company,  and  the  issuance  of  a  permit  au- 
thorizing it  to  engage  in  the  Insurance  busi- 
ness in  this  state.  They  allege  the  appoint- 
ment by  plaintiff  insurance  company  of  plain- 


tiff Skipwlth  as  its  local  state  agent,  and  of 
notice  to  the  insurance  commissioner  of  the 
designation  of  said  Skipwlth  as  its  agent,  a 
request  to  the  insurance  commissioner  to 
issue  a  license  to  said  Skipwlth,  and  a  re- 
fusal on  the  part  of  the  insurance  commis- 
sioner to  issue  such  license,  claiming  that 
said  refusal  was  arbitrary  and  without  any 
Just  cause.  They  prayed  for  a  writ  of  man- 
damus against  said  insurance  commissioner 
directing  the  Issuance  of  said  license. 

An  alternative  writ  of  mandamus  was  is- 
sued, reciting  the  foregoing  facts.  To  this 
writ  the  Insurance  commissioner  made  his  re- 
turn, admitting  substantially  the  foregoing 
facts,  and  affirmatively  alleging  that  tbe  ap- 
plication of  the  company  and  of  said  Skip- 
wlth and  his  appointment  as  agent  was  con- 
sidered, and  he  having  considered  the  fitness 
and  suitability  of  said  Skipwlth  to  act  as  in- 
surance agent  for  the  -  Maryland  Casualty 
Company,  and  cause  having  been  shown  as 
to  the  lack  of  fitness  and  suitability  of  said 
Skipwlth  to  act  as  such  agent,  it  was  adjudg- 
ed that  the  said  Skipwlth  was  not  a  suitable 
person  to  act  as  such  agent,  and,  as  the  facts 
did  not  warrant  the  Issuance  of  such  license, 
the  same  was  therefore  refused.  The  in- 
surance commissioner  denied  he  acted  a.rbU 
trarily  and  without  Just  cause,  and  claimed 
that  he  acted  in  good  faith  and  with  Judg- 
ment and  discretion. 

Plaintiffs  filed  a  motion  for  Judgment  on 
the  pleadings,  which  motion  the  court  sus- 
tained, and  Issued  a  peremptory  writ  of 
mandamus.  Motion  for  new  trial  was  filed 
and  overruled.  From  this  Judgment  and 
order  overruling  motion  for  new  trial,  the  in- 
surance commissioner  prosecutes  this  appeal. 
In  bis  petition  In  error,  the  Insurance  commis- 
sioner sets  out  six  assignments  of  error,  of 
which  Nos.  1,  3,  and  4  will  be  the  only  ones 
necessary  to  be  considered.  They  are:  (1) 
Tbe  court  erred  In  sustaining  motion  for 
Judgment  on  the  pleadings.  (3)  Error  in 
'  denying  defendant's  motion  for'  a  new  trial. 
(4)  Error  in  granting  a  peremptory  writ  of 
mandamus. 

[i]  The  view  we  take  of  this  case  will  in- 
volve the  consideration  of  only  two  questions 
in  connection  with  the  foregoing  assignments 
of  error:  (1)  The  construction  of  section 
3429,  Rev.  Laws  1910;  (2)  the  constitutional- 
ity of  a  portion  of  section  3433,  Rev.  Laws 
1910.     Said  section  3429,  supra,  reads: 

"Upon  written  notice  by  an  authorized  foreipi 
insurance  company  of  its  appointment  of  a  suit- 
able person  to  act  as  its  agent  within  this  state, 
and  the  payment  of  three  dollars,  the  insur- 
ance commissioner  shall,  if  the  facts  warrant  it, 
grant  to  such  person  a  license,  which  sbnll  state 
in  substance  that  the  company  is  authorized  to 
do  business  in  this  state  and  that  the  person 
named  therein  is  a  constitutrd  agent  of  the  com- 
pany for  tbe  transaction  of  such  business  as  it 
IS  authorized  to  do  in  this  state:  Provided,  that 
domestic  insurance  companies  shall  puy  fifty 
cents,  only,  for  each  agent's  license.  Said  li- 
cense shall  continue  in  force  until  the  last  day 
of  February  next  after  its  issue,  and,  by  the 
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renewal  tbereot,  on  the  annual  payment  for 
■uch  renewal  of  three  dollars,  if  a  foreign  com- 
pany, and  if  a  domestic  company,  on  the  an- 
nual payment  of  fifty  cents,  until  revoked  by  the 
insurance  commissioner  for  noncompUance  with 
the  laws,  or  until  the  company,  by  written  no- 
tice to  the  insurance  commissioDer,  cancels  the 
agent's  authority  to  act  for  it  While  such  li- 
cense remains  in  force,  the  company  shall  be 
bound  by  the  acts  of  toe  person  named  therein 
within  bia  authority  as  its  acknowledged  agent." 

Tlie  words  in  tlils  section  requiring  con- 
atraction  are  "Its  appointment  of  a  suitable 
person."  In  our  judgment,  tliese  words  re- 
late to  ttae  appointment  of  an  agent  by  the 
InauraDce  company,  and  the  connection  In 
which  they  are  used  here  has  no  application 
to  or  bearing  upon  the  Insurance  commission- 
er; in  other  words,  the  insurance  company, 
which  is  authorized  to  transact  business  in 
this  state,  may,  in  the  first  instance,  by  writ- 
ten notice,  notify  the  Insurance  commission- 
er of  its  appointment  of  a  suitable  person  to 
act  as  its  agent  within  this  state,  etc  In 
our  Judgment,  a  fair  construction  of  this  lan- 
guage intends  to  leave  it  with  the  insurance 
company,  in  the  first  instance,  to  appoint 
some  person  suitable  to  said  company  to 
transact  its  business  in  the  state.  It  is  pre- 
sumed that  the  company  will  know  best  the 
fitness  and  qualifications  of  the  person  who 
is  to  act  as  its  agent,  and  who  can  best  serve 
the  interests  of  such  company,  with  the  right 
or  authority  in  the  state,  however,  to  require 
such  Insurance  company  to  comply  with  all 
state  laws  and  reasonable  regulations  pre- 
scribed. 

The  nest  words  In  this  section  reqnlring 
constmction  are  "the  Insurance  oommlaaioner 
shall,  if  the  facts  warrant  it,  grant  to  such 
person  a  license."  The  particular  words  here 
involved  are  "if  the  facts  warrant  it"  We 
think  these  words  have  reference  to  the  ques- 
tion as  to  whether  or  not  the  insurance  com- 
pany has  met  the  requirements  of  the  law, 
and  also  refers  to  the  notice  of  such  appoint- 
ment, whether  or  not  it  meets  the  require- 
ments. The'  subsequent  words  seem  to  Jus-' 
tifythis  construction.  It  provides  that  the 
license  shall  state,  in  sulMtance,  that  the 
company  is  anthorteed  to  do  business  in  this 
state,  and  that  the  person  named  therein  is 
the  one  selected  as  agent  of  the  company  for 
the  transaction  of  such  business  as  it  is  au- 
thorized to  do  in  the  state. 

[2]  The  second  question  involves  the  con- 
stitutionality of  a  portion  of  section  8433, 
supra,  which  section  reads: 

"Every  insurance  company,  domestic  or  for- 
eign, permitted  to  do  business  in  this  state, 
shall  nle  with  the  insurance  commissioner  the 
name  and  residence  of  each  person  it  appoints 
or  employs  to  act  as  its  agent  in  this  state,  but 
the  insurance  commissioner  may,  at  any  time 
thereafter,  tor  cause  shown,  determine  any  per- 
son so  appointed  or  employed  to  be  unsuitable  to 
act  as  such  agent,  and  shall  thereupon  notify 
both  the  company  and  the  agent  so  determined 
to  be  unsuitable:  Provided,  that  appeal  may  be 
to  the  Supreme  Court  of  this  state;  be  may 
likewise,  for  cause  shown,  refuse  to  license  such 
agent.  Whoever  shall  assume  to  act  as  such 
agent,  or,'  unless  a  licensed  broker,  shall  in  any 


manner  for  compensation  negotiate  contracts  of 
insurance  on  behalf  of  such  corporation  for  a 
person  other  than  himself,  prior  to  the  filing  of 
such  notices  of  appointment  or  after  receiving 
notice  of  such  finding  of  unsuitability,  shall  be 
subject  to  the  penalties  provided  by  this  article 
for  soliciting  insurance  without  license." 

Tills  section,  after  providing  that  every  in- 
surance company,  domestic  or  foreign,  au- 
thorized to  do  business  in  this  state,  shall 
give  the  name  and  residence  of  each  person 
it  appoints  or  employs  to  act  as  agent  In 
this  state,  then  provides: 

"But  the  insurance  commissioner  may,  at  any 
time  thereafter,  for  cause  shown,  determine  any 
person  so  appointed  or  employed  to  be  imsait- 
able  to  act  as  such  agent,  and  shall  thereupon 
notify  both  the  company  and  the  agent  so  de- 
termine^ to  be  unsuitable.  *  *  •  He  may 
likewise,  for  cause  shown,  refuse  to  license  sacb 
agent" 

Provision  is  then  made  for  an  appeal,  and 
also  providing  that  any  person  acting  as 
agent,  after  receiving  notice  of  his  unsuita- 
bility, shall  be  subjected  to  certain  penalties, 
etc.  It  is  the  last  above  quoted  provision 
which  governed  the  insurance  commissioner 
in  his  acts  in  refusing  to  issue  license  to 
plaintiff  Skipwlth. 

It  is  the  contention  of  plaintlilS  that  the 
foregoing  language  undertakes  to  vest  in  the 
insurance  commissioner  the  power  to  license 
whomsoever  he  may,  and  to  refuse  arbitra- 
rily to  issue  license  to  any  person,  notwith- 
standing his  fitness  or  qualifications;  hence 
is  unconstitutional  and  void.  It  is  the  con- 
tention of  the  insurance  commissioner,  on  the 
other  hand,  that  the  state  may  proliibtt  en- 
tirely insurance  companies  from  engaging  in 
business  in  this  state,  and  to  fuUy  regulate 
the  same  in  the  exercise  of  its  police  power; 
that,  in  the  exercise  of  this  power,  the  state 
may  lawfully  vest  the  insurance  commission- 
er with  discretionary  power  as  is  granted  by 
this  provision  of  the  law. 

That  the  state,  in  the  exercise  of  its  po- 
lice power  may  fully  and  completely  regulate 
the  insurance  business  is  no  longer  a  debat- 
able question.  This  proposition  is  too  well 
settled  to  require  citation  of  authority  to 
sustain  It 

Section  2,  art  2,  Const,  reads: 

"All  persons  have  the  inherent  riglit  to  life, 
liberty,  the  pursuit  of  happinesa,  and  the  en- 
joyment of  the  gaina  of  their  own  indnstiy." 

The  fourteenth  amendment  to  the  Coostl- 
tution  of  the  United  States  provides: 

"All  persons  bom  or  naturalised  in  the  Unit- 
ed States,  and  subject  to  the  jurisdiction  there- 
of, are  citizens  of  the  United  States  and  of  the 
state  wherein  they  reside.  No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the  priv- 
ileges or  Immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  person 
of  life,  liberty,  or  property,  witnout  due  process 
of  law;  nor  deny  to  any  person  within  its  ju- 
risdiction the  eqiMl  protection  of  the  laws." 

We  are  of  the  opinion  that  that  portion 
of  this  section  last  quoted  is  in  conflict  with 
both  the  provisions  of  the  federal  Constitu- 
tion and  the  Constitution  of  this  state,  and 
therefore  void,  and  to  so  hold  does  not  In 
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the  least  militate  against  the  power  ot  the 
state  to  fully  regulate  the  Insurance  busl- 
nesB.  It  Is  well-settled  that  the  Leglslaiture 
Is  without  power  to  delegate  authority  to 
any  person  or  board  to  grant  or  refuse  li- 
cense at  bis  or  Its  discretion,  arbitrarily  or 
capriciously,  according  to  the  state  of  mind 
of  such  officer  or  persons  composing  said 
board.  Many  authorities  and  adjudicated 
cases  might  be  quoted  from  sustaining  this 
proposition,  bat,  as  it  has  been  repeatedly 
announced,  a  quotation  from  a  few  will 
suffice. 

It  was  said  by  the  federal  Supreme  Cloart, 
speaking  through  Mr.  Justice  Mathews,  in 
the  case  of  Tick  Wo  v.  Hopkins,  118  U.  S. 
368,  6  Sup.  Ct  1061,  30  L.  Ed.  220: 

"For  the  very  idea  that  one  man  may  be 
compelled  to  bold  his  life,  for  the  means  of  liv- 
ing, or  any  material  right  essential  to  the  en- 
joyment of  life,  at  the  mere  will  of  another, 
seems  to  be  intolerable  in  any  country  where 
tneAom  prevails,  as  being  the  essence  of 
slavery  itself." 

This  same  rule,  in  effect,  has  been  an- 
nounced by  various  courts  in  different  lan- 
guage or  in  a  different  form,  a  few  of  which 
we  cite:  Baltimore  ▼.  Radecke,  49  Md.  217, 
33  Am.  Rep.  239;  Noel  t.  People,  187  111. 
587,  58  N.  E.  616,  62  li.  R.  A.  287,  79  Am. 
St.  Rep.  238;  State  t.  Tenant,  110  N.  C. 
609,  14  B.  B.  387,  15  U  R.  A.  423,  28  Am. 
St.  Rep.  715;  City  of  Slonx  Falls  v.  Klrby, 
6  B.  D.  62,  60  N.  W.  166,  25  L.  R.  A.  621; 
Bessonies  r.  City  of  Indianapolis,  71  Ind. 
189;  City  of  Plymouth  y.  Scbulthels,  136 
Ind.  339,  36  N.  S.  12;  City  of  Chicago  t. 
Trotter,  136  111.  430,  26  N.  B.  359;  In  re 
Oarrabad,  84  WU.  685,  64  N.  W.  1104,  19 
U  R.  A.  858,  36  Am.  St  Rep.  948;  Ander^ 
•on  T.  City  of  Wellington,  40  Kan.  173,  19 
Pac.  719,  2  L.  R.  A.  110,  10  Am.  St.  Rep. 
175;  Barthet  v.  City  of  New  Orleans  (C.  C.) 
24  Fed.  663;  City  of  Montgomery  t.  West, 
149  Ala.  311,  42  South.  1000,  9  L.  R.  A.  (N. 
S.)  659,  123  Am.  St.  Rep.  33,  13  Ann.  Cas. 
651;  Los  Angelea  County  y.  Hollywood 
Cemetery  Ass'n,  124  Gal.  344,  67  Paa  163, 
71  Am.  St  Rep.  75;  State  v.  Dubany,  44 
La.  Ann.  1117,  11  South.  718;  May  y.  Peo- 
ple, 1  Colo.  App.  167,  27  Pac.  1010. 

It  was  said  by  Mr.  Justice  Field,  speak- 
ing for  the  court  In  the  case  of  Butchers' 
Union  Slaughterhouse  Co.  y.  Crescent  Ci^ 
Uye  Stock  Landing  Co.,  HI  U.  S.  767,  4 
Sup.  Ct  660,  28  U  Ed.  585: 

"The  common  business  and  callings  of  life, 
the  ordinary  trades  and  pursuits,  which  are  in- 
nocuous in  themselves,  and  have  been  followed 
in  all  communities  from  time  immemorial,  must, 
therefore,  be  free  in  this  country  to  all  alike 
opon  the  same  conditions.  The  right  to  pursue 
tnem,  without  let  or  hindrance,  except  that 
which  is  applied  to  all  persons  of  the  same  age, 
sex,  and  condition,  is  a  distinguishing  privilege 
of  citi2en8  of  the  United  States,  and  an  essen- 
tial element  ot  that  freedom  which  they  claim  as 
their  birthright" 

The  Legislature  failed  to  prescribe  any 
rale  controlling  the  Judgment  or  discretion- 


ary power  of  the  insurance  commissioner. 
For  reasons  satisfactory  to  himself  upon  an 
ex  parte  examination,  or  without  any  ex- 
amination, be  could  say  to  one  applicant, 
who  might  be  pre-eminently  qualified,  "1 
find  you  to  be  an  unsuitable  person,  hence 
refuse  yon  license,"  and  to  another  appli- 
cant, who  might  fail  to  have  any  suitable 
qualifications,  thfit  "I  find  you  to  be  a  suit- 
able person,  hence  license  will  be  granted." 

Briefly  stated,  the  power  which  is  sought 
to  be  vested  in  the  insurance  commissioner 
Is  no  less  than  permitting  him  to  issue  li- 
cense to  whomsoever  he  will,  and  to  with- 
hold license  arbitrarily  from  whomsoever  he 
will.  If  this  law  Is  valid,  there  is  really 
no  power  to  control  his  action  in  this  re- 
gard. It  Is  said,  however,  that  the  insur- 
ance commissioner  is  a  sworn  officer,  and  we 
are  not  to  presume  that  he  will  act  arbi- 
trarily or  otberwlse  than  in  the  exercise  of 
his  sound  judgment  and  in  good  faith;  but 
this  is  not  the  question  we  are  called  upon 
to  meet  The  question  is  the  defect  in  the 
law  attempting  to  confer  the  power.  It  is 
so  clear  to  our  minds  that  this  part  of  the 
statute  under  consideration  is  void  that 
further  discussion  of  the  question  is  a  use- 
less waste  of  time.  We  therefore  hold  that 
the  portion  of  the  statute  quoted  is  uncon- 
stitutional and  void. 

The  portion  of  the  statute  whidi  is  held 
void  being  the  basis  of  the  action  of  the  in- 
surance commissioner,  the  judgment  of  the 
trial  court  is  affirmed.  All  the  Justices 
concnr. 

(47  OU.  Z7t) 

LANKFORD,  State  Bank  Com'r,  v.  SCHROE- 
DER.     (No.  3990.) 

(Supreme  Court  of  Oklahoma.     Feb.  9,  1916 
Rehearing  Denied  April  27,  1916.) 

(Byllaiui  ly  the  Oovrt.} 

1.  Pleading  «=3l93— Dehtjbbkb. 

Where  a  petition  fails  to  state  a  cause  of 
action,  the  better  practice  is  to  take  advantage 
of  such  failure  by  demurrer. 

rEd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  426,  428-436,  437-443 ;  Dec.  Dig. 
«=»193.] 

2.  APFEAI.AND  KBBOB  «=3253— PUiADIIfO  «s» 

428  —  Objection  —  Pbesentation    Below 

— SUFnCIENCT. 

Where  the  petition  fails  to  show  any  right 
of  the  plaintiff  against  the  defendant  for  the  re- 
lief sought,  the  defendant  may,  at  the  trial  of 
the  case,  before  any  evidence  is  introduced,  ob- 
ject to  the  introduction  of  any  evidence  in  plain- 
tiff's behalf,  and  the  overruling  of  such  objec- 
tion, if  excepted  to,  is  error  for  which  the  case 
will  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1485,  1488,  1401-1493: 
Dec.  Dig.  «=»253;  Pleading,  Cent  Dig.  U 1433- 
1438;   Dec  Dig.  «=»428.] 

3.  Barks  and  Banking  «=3l6— Depositob— 

MlRAPFBOPBIATION   OF  MONET. 

Where  one  who  purchases  notes  from  a  state 
bank,  paying  cash  therefor,  leaves  the  notes  in 
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the  bank  under  an  agreement  with  the  cashier 
that  the  bank  will  collect  the  notes  and  place  the 
money  received  to  the  purchaser's  credit  account 
in  the  bank,  and  the  bank  afterwards  collects 
the  notes  and,  without  the  purchaser's  knowledge 
or  consent,  appropriates  the  money  to  its  own 
use  without  giving  the  purchaser  credit  therefor, 
and  the  bank  afterwards,  without  paying  the 
purchaser  bis  money,  except  a  very  small  part 
thereof,  fails  and  goes  into  the  control  of  the 
State  Bank  Commissioner  under  the  state  bank- 
ing law,  held,  the  purchaser  of  the  notes  is  not  a 
depositor  of  the  failed  aud  insolvent  bank,  and  is 
not  entitled  to  payment  of  his  claim  against  the 
bank  ont  of  the  bank's  assets  in  the  hands  of  the 
bank  commissioner  and  necessary  for  the  pay- 
ment of  the  bank's  depositors,  or  out  of  the  stato 
guaranty  fund. 

(Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  St  12-17;  Dec  Dig.  ®=> 
15.] 

4.  States  ©=»101  —  Right  to  Sue  —  Statb 
Banking  Boabd— Bank  Commissioner. 
The  State  Banking  Board  and  the  State 
Bank  Commissioner  constitute  a  part  of  the  ex- 
ecutive department  of  the  state  government  and 
cannot  b«  sued  without  the  staters  consent. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  §§  179-184;   Dec.  Dig.  «=»101.] 

6.  Barks  and  Banking  «=»15— State  Guab- 
antt  Fund  —  Ri^mbubsement  —  Lien  on 
Bank's  Assets. 

The  state  guaranty  fund  is  the  property  of 
the  state  as  much  as  ad  valorem  taxes  collected 
for  the  state's  maintenance,  and  the  state  has  a 
first  lien  on  assets  of  a  failed  bank  in  the  hands 
of  the  State  Bank  Commissioner,  to  secure  re- 
imbursement of  the  guaranty  fund  for  sums  paid 
therefrom  to  the  depositors  of  such  bank,  and 
no  suit  can  be  maintained  by  a  creditor  of  the 
bank  against  the  bank  commissioner  for  the  ap- 
plication of  such  assets  or  guaranty  fund  to  the 
payment  of  his  claim. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |§  12-17;  Dec.  Dig.  «=» 
15.] 

d.  States  e=»191— Suit  Against  the  State- 
Action  Against  State  Bank  Examiner. 
A  suit  against  the  State  Bank  Commission- 
er to  compel  him  to  pay  a  debt  against  a 
foiled  bank  out  of  the  state  guaranty  fund  or  out 
of  the  assets  of  such  bank  in  bis  hands  as  such 
officer  under  the  banking  law  is,  in  effect,  a  suit 
against  the  state  and  cannot  be  maintained  with- 
out the  state's  consent 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  SS  179-184;   Dec.  Dig.  «=»191.] 

7.  Appearance  ®=>12—ErrECT— Parties— Ac- 
tion Against  State  Bank  Examiner  — 
Suit  Against  State. 

In  a  suit  by  a  creditor  of  a  failed  bank 
afrainst  the  State  Bank  Commissioner  to  compel 
him  to  pay  the  creditor's  debt  out  of  the  state 
guaranty  fund  or  out  of  assets  of  the  bank  in  the 
commissioner's  hands  for  the  purpose  of  winding 
up  the  bank's  estate,  and  where  the  commission- 
er appears  by  his  attorneys  and  defends  such 
suit,  held,  such  appearance  does  not  have  the 
effect  of  making  the  state  a  party  to  the  action. 
[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  §S  55-64,  66;  Dec.  Dig.  «=»12.] 

(Additional  Syllahui  hv  Editorial  Staff.) 

&  Banks  and  Banking  4=>15 — State  Guab- 
ANTT  Fund— "Depositor." 

A  "depositor"  who  is  protected  by  the  state 
guaranty  fund  from  loss  Dy  a  failing  bank  is 
one  who  takes  his  money  or  its  equivalent  and 
places  it,  or  causes  it  to  be  placed,  in  the  bank 


to  his  credit  subject  to  his  right  to  check  it  out 
or  draw  it  from  the  bonk  at  will. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  i|  12-17;  Dec.  Dig.  «s> 
15. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Depositor.] 

Error  from  District  Court,  Oklahoma 
County;    Geo.  W.  Clark,  Judge. 

Action  by  Charles  W.  Schroeder  against  J. 
D.  Laukford,  State  Bank  Commissioner. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed,  with  directions  to  dismiss 
cause. 

Stuart,  Gmce  &  Gilbert,  of  Oklahoma  City, 
for  plaintiff  in  error.  Everest,  Smith  tc 
Campbell,  of  Oklahoma  City,  for  defendant 
In  error. 

BROWN,  J.  This  cause  originated  in  the 
district  court  of  Oklahoma  county  upon  the 
petition  of  Charles  W.  Schroeder  as  plaintiff 
against  J.  D.  Lankford,  as  State  Bank  Gom- 
misBioner  of  the  state  of  Oklahoma,  in  pos- 
session of  the  Planters'  &  Mechanics'  Bank, 
a  corporation,  under  the  banking  laws  of 
said  state.  After  alleging  that  the  l>ank  was 
a  corporation  doing  business  in  Oklahoma 
under  the  state  tianking  laws  thereof,  plain- 
tilTs  petition  stated,  in  substance,  as  fol- 
lows: That  the  defendant,  J.  D.  Lankford, 
is  the  dnly  appointed  and  acting  liank  com- 
missioner of  the  state  of  Oklahoma  and  as 
such  was  in  possession  and  control  of  all  the 
assets,  affairs,  rights,  and  property  of  said 
Planters'  &  Mechanics'  Bank.  That  plain- 
tiff was  a  creditor  of  said  bank  and  was  a 
depositor  therein  at  the  time  the  bank  was 
taken  in  charge  by  the  defendant  Lankford, 
as  bank  commissioner,  and  that  plaintiff's 
claim  arose  as  follows:  About  the  21st  day 
of  November,  1907,  plaintiff,  at  the  request 
of  the  officers  of  the  bank,  purchased  from  it 
certain  notes  described  in  the  petition  aggre- 
gating $4,150.  That  after  purchasing  said 
notes  plaintiff  left  them  in  the  bank  for  ool- 
lectioD,  and,  he  says,  the  cash  when  collect- 
ed was  to  be  deposited  to  bis  account  and 
credit  in  the  bank.  Plaintiff  says  that  at 
the  time  he  purchased  the  notes  be  paid  the 
bank  said  $4,150.  It  is  further  alleged  that 
the  notes  were  afterwards  collected  by  the 
bank,  but,  instead  of  placing  the  amounts 
collected  to  plaintifrB  credit,  the  bank  appro- 
priated the  cash  to  Its  own  use,  and  6iil>- 
stituted,  or  attempted  to  sul>stltnte,  other 
notes  therefor;  that  the  substitution  of  oth- 
er notes  and  the  appropriation  of  his  money 
by  the  bank  was  without  plaintiff's  knowl- 
edge; and  that  he  never  accepted  or  receiv- 
ed the  substituted  notes.  It  is  alleged  that 
the  notes  purchased  by  plaintiff  bore  inter- 
est at  the  rate  of  12  per  cent  per  annum, 
and  tliat  after  the  purchase  thereof  he  re- 
ceived certain  credits,  a  part  of  the  in- 
terest and  principal,  on  the  notes.  He  al- 
leges   that    all    the    notes    purchased     by 
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him  were  paid  to  the  Iwnk  prior  to  Feb- 
ruary 16,  1909,  on  which  date  the  I>aiik 
gave  liim  credit  for  $450  collected  on  cer- 
tain notes,  but  none  of  the  notes  or  amounts 
collected  by  the  bank  thereon  had  been 
placed  to  his  credit  or  account  in  the  bank, 
except  those  above  mentioned.  Plaintiff  al- 
leges that,  under  the  agreement  between  him 
and  the  bank  at  the  time  he  purchased  the 
notes  referred  to,  the  moneys  paid  on  the 
notes  ought  to  have  been  placed  as  a  special 
deposit  to  his  credit  and  so  considered  at  the 
time  of  the  failure  of  the  bank,  and  should 
be  paid  out  of  the  bank's  assets  and  the  state 
guaranty  fund  provided  for  the  payment  of 
depositors  in  failed  banks,  but  he  says  the 
said  moneys  were  not  on  deposit  at  the  time 
of  the  bank's  failure;  and  he  says,  if  he 
was  not  a  depositor,  then  the  appropriation 
of  his  money  by  the  bank  constituted  said 
money  a  special  trust  fund  belonging  to 
plaintiff  and  was  a  preferred  claim  which 
plaintiff  was  entitled  to  receive  in  cash.  He 
alleges  a  demand  of  Lankford  for  payment 
of  said  sum,  which  was  by  said  bank  com- 
missioner refused.  The  insolvency  of  the 
bank  and  the  insufficiency  of  its  assets  to 
pay  off  Its  liabilities  is  alleged,  and  tliat  de- 
fendant Lankford  was  State  Bank  Commis- 
sioner, and  as  such  took  full  possession  and 
control  of  the  bank's  assets  and  affairs  as 
provided  by  law  and  was  proceeding  to  wind 
up  the  estate  and  affairs  of  the  bank  as  such 
bank  commissioner  at  the  date  of  filing  plain- 
tiffs action;  and  that  therefore  defendant 
was  trustee  for  said  bank  and  its  creditors 
and  stockholders,  and  as  such  It  was  his 
duty  to  prorate  the  bank's  assets  among  the 
lawful  creditors,  first  paying  preferred 
claims,  which  it  is  alleged  plaintiff's  claim  is. 
The  defendant  first  answered  by  general 
denial  and  afterWards  by  leave  of  court  filed 
amended  answer  admitting  the  incorpora- 
tion and  Insolvency  of  the  Planters'  &  Me- 
chanics* Bank,  and  admitted  that  he,  as 
bank  commissioner,  took  possession  and  con- 
trol of  the  bank's  assets  and  that  the  same 
were  insufilcient  to  pay  its  depositors  in 
folL  He  denies  that  plaintiff  purchased  the 
notes  mentioned  in  his  petition,  and  says,  if 
he  did  so,  it  was  nnder  a  secret  agreement 
with  the  bank's  cashier  by  wl4ch  the  cash- 
ier was  to  conceal  said  transaction  from  the 
other  officers  of  the  bank  and  from  the 
makers  of  the  notes;  and  that  the  notes 
were  never  paid,  but  were  renewed  from 
time  to  time  and  carried  as  assets  of  the 
bank  and  were  so  carried  at  the  time  he 
took  possession  of  the  bank's  affairs;  and 
that  plaintiff  was  at  all  times  a  director  in 
the  bank  and  had  knowledge  of  its  acts  rel- 
ative to  said  notes,  and  is  estopped  from  as- 
serting his  claim  herein.  The  case  was 
regularly  reached  and  called  .  for  trial 
March  18,  1912,  in  the  district  court  of 
Oklahoma  connty,  and  both  parties  ap- 
peared by  their  counsel  and  announced 
ready,  a  jury  being  called  by  the  court,  the 


defendant  objected  jo  a  trial  by  jury  whidx 
objection  was  overruled,  ^uld  a  jury  impan- 
eled. 

Plaintiff  being,  sworn  and  offered  as  a 
witness  in  his  own  behalf,  the  defendant 
thereupon  objected  to  the  introduction  of 
any  evidence  on  the  ground  that  the  peti- 
tion did  not  set  out  a  cause  of  action 
against  the  defendant  The  objection  was 
overruled  by  the  court,  the  defendant  ex- 
cepted, and  plaintiff  testified  as  a  witness 
for  himself.  After  plaintiff  closed  his  evi- 
dence, defendant  moved  the  court  to  in- 
struct a  verdict  for  him,  which  motion  was 
refused.  The  trial  resulted  in  a  verdict  for 
plaintiff  for  14,332.62,  and  Judgment  was 
rendered  by  the  court  for  the  amount  found 
by  the  jury  in  favor  of  the  plaintiff  and 
against  the  defendant  Lankford  as  State 
Bank  Commissioner  of  Oklahoma,  and  de- 
fendant was  ordered  forthwith  to  pay  said 
sum  to  plaintiff  out  of  the  assets  of  the 
failed  bank  in  defendant's  possession  and 
control,  as  State  Bank  Commissioner,  and, 
in  the  event  the  same  was  insufficient  to 
pay  plaintiff  the  sum  stated,  then  that  de- 
fendant pay  the  same  out  of  the  state  guar- 
anty fund  of  Oklahoma  in  his  possession  or 
hands  as  State  Bank  Commissioner.  The 
Judgment  was  excepted  to  by  defendant,  and 
in  due  time  he  filed  a  motion  for  new  trial, 
alleging  as  grounds  therefor  that  the  court 
erred  in  permitting  plaintiff  to  Introduce 
any  evidence  over  the  objection  of  defend- 
ant; that  the  verdict  is  not  supported  by 
the  evidence;  error  of  the  court  in  overrul- 
ing plaintiff's  motion  for  an  Instructed  ver- 
dict in  his  behalf;  error  of  the  court  In  try- 
ing the  case  to  a  jury;  that  the  verdict  was 
excessive;  and  numerous  alleged  errors 
committed  by  the  court  in  the  trial  of  the 
case.  Motion  for  new  trial  was  refused  and 
exceptions  taken,  and  the  case  is  properly 
before  this  court  on  defendant's  petition  in 
error. 

Plaintiff  assigns  the  following  errors: 
The  court  erred  In  overruling  the  .objection 
of  the  defendant  below  to  the  Introduction 
by  plaintiff  of  any  evidence  because  the  pe- 
tition did  not  state  any  cause  of  action 
against  the  defendant.  Error  of  the  court 
in  refusing  to  instruct  the  jury  to  return  a 
verdict  for  defendant  at  the  conclusion  of 
plaintiff's  evidence.  The  verdict  of  the  Jury 
U  not  supported  by  the  evidence.  That  the 
court  erred  in  overruling  defendant's  mo- 
tion for  a  new  triaL  There  are  numerous 
other  assignments  covering  substantially  the 
errors  complained  of  In  the  motion  for  new 
trial. 

All  of  the  errors  assigned  by  plaintiff  in 
error  were  set  out  in  his  motion  for  new 
trial  as  grounds  therefor.  The  overuling 
the  motion  for  new  trial  is  assigned  as  er- 
ror, and  we  think  the  case  can  be  disposed 
of  under  this  assignment.  , 

[1 , 2]  Referring  to  the  defendant's  objec- 
tion to  the  introduction  of  any  evidence  in 
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plalntlfTB  behaU  on  the  ground  that  tbe  pe- 
tition failed  to  Bet  out  any  cause  of  action 
against  defendant,  we  think  It  the  better 
practice  to  take  advantage  of  the  failure  of 
a  petition  to  set  ap  a  cause  of  action,  by  a 
demurrer  thereto;  but,  when  this  is  not 
done  and  no  cause  of  action  whatever  is 
stated  in  the  petition,  we  cannot  say  that 
such  defect  cannot  be  raised  by  objection  to 
the  introduction  of  any  evidence  in  support 
of  plaintllTs  supposed  cause  of  action. 

'Rda  brings  as  primarily  to  a  determina- 
tloi^  of  the  question  whether  or  not  the 
facts  set  out  in  plaintifTs  petition  are  suffi- 
cient to  entitle  lilm  to  a  Judgment  against 
the  defendant  tAnkford  as  State  Bank  Com- 
missioner for  the  amount  of  plaintiff's  claim 
against  the  Planters'  Sc  Mechanics'  Bank. 
If  the  allegations  in  plaintiff's  petition  did 
not  show  Ills  right  to  Judgment  against  the 
defendant  as  State  Bank  Commissioner, 
then  tbe  objection  to  the  introduction  of 
evidence  offered  by  plaintiff  should  Iiave 
been  sustained  by  tbe  court  I)elow,  and,  In 
such  case,  it  was  also  the  duty  of  the  court, 
at  tbe  dose  of  plaintiff's  evidence,  to  sus- 
tain the  motion  of  defendant  for  an  instruc- 
ted verdict  in  tils  favor. 

Do  the  allegations  in  plaintiff's  petition. 
If  true,  entitle  him  to  a  Judgment  against 
tbe  defendant  Lankford  as  State  Bank  Com- 
missioner requiring  him  to  pay  plaintiff's 
demand  out  of  the  assets  of  the  failed  bank 
or  out  of  the  state  guaranty  fund  in  the 
event  tbe  assets  of  tbe  bank  are  insufficient 
to  pay  tbe  bank's  indebtedness?  We  tliink 
under  tbe  settled  law  of  this  state  this 
question  must  be  answered  in  the  negative. 

Tbe  contention  of  defendant  in  error  is 
that,  at  the  time  the  Planters'  &  Mechanics' 
Bank  recdved  payment  of  the  notes  left  by 
him  for  collection,  it  ought  to  have  placed 
tbe  money  so  received  to  his  credit  in  tbe 
bank,  and  having  failed  to  do  so  be  was,  in 
tbe  purview  of  the  law,  a  depositor  in  said 
bank  at  the  time  it  failed  and  went  into  the 
bands  of -defendant,  as  State  Bank  Commis- 
sioner, and  that  it  was  and  is  the  duty  of 
defendant  to  so  treat  plaintiff  and  pay  bis 
claim  out  of  the  Imnk's  assets  which  came 
into  his  hands,  and,  in  case  such  assets  are 
insufficient,  then  the  defendant  should  pay 
said  claim  out  of  tbe  state  guaranty  fund. 

[3, 1]  That  tbe  plaintiff  was  not  a  deposi- 
tor entitled  to  payment  of  his  claim  out  of 
assets  in  the  hands  of  tbe  bank  commis- 
sioner or  out  of  the  state  guaranty  fund 
we  think  is  clear.  A.  depositor  who  is  pro- 
tected from  loss  by  a  failing  bank  is  one 
who  takes  bis  money  or  its  equivalent  and 
places  it,  or  causes  it  to  be  placed.  In  tbe 
bank  to  bis  credit  subject  to  bis  right  to 
dieck  it  out  or  withdraw  it  from  tbe  bank 
at  wilL  Tbe  petition  and  the  exhibits 
thereto  disclose  that  during  the  panic  of 
1907  4be  officers  of  tbe  bank  solicited  plain- 
tiff, a  stocliholder  therein,  to  advance  f4,150 
and  to  accept  therefor  tbe  notes  in  question, 


and  that  plaintiff  did  so  under  an  agree- 
ment with  the  bank's  officers  tbe  notes 
should  be  left  in  the  bank  for  collection  and 
payment  and  when  paid  the  I>ank  would 
place  the  proceeds  to  plaintiff's  credit. 
Such  relations  l>etween  the  plaintiff  and  tbe 
bank  were  altogether  different  from  those 
of  an  ordinary  depositor.  The  agreement 
set  out  in  the  petition  does  not  disclose 
when  plaintiff  should  have  tbe  right  to  with- 
draw the  proceeds  of  the  notes  from  the 
bank,  or  whether,  in  fact,  he  was  to  have 
such  right  at  all. 

The  case  of  Columbia  Bank  A  Trust  Co. 
V.  U.  S.  F.  &  G.  Co.,  33  OkL  535,  126  Pac. 
656,  was  a  case  where  certain  moneys  be- 
longing to  tbe  state  of  Oklahoma  aggregat- 
ing $50,000  was  deposited  by  the  State  Land 
Commissioners  in  the  bank  named,  to  se- 
cure which  tbe  surety  company  executed  its 
bond  to  the  state  of  Oklahoma.  Tbe  bank 
failed  and  went  into  tbe  bands  of  tbe  State 
Bank  Commissioner,  who,  nnder  the  drcnm- 
stances,  refused  to  recognize  the  claim  of 
tbe  state  or  of  the  School  Land  Commis- 
sioners, as  a  depositor  entitled  to  have  said 
money  paid  out  of  tbe  assets  of  tbe  failed 
bank  or  out  of '  tbe  state  guaranty  fund. 
Suit  was  brought  in  the  district  court 
against  tbe  bank  commissioner  and  Judg- 
ment rendered  directing  him  to  treat  the 
land  commissioners  as  a  depositor  and  to 
pay  the  claim  out  of  the  assets  of  said  Itank 
and  in  case  of  tbe  insufficiency  thereof  to 
satisfy  it,  to  pay  it  out  of  the  state  guaran- 
ty fund.  The  bank  commissioner  appealed 
from  the  Judgment,  and  the  present  Cliief 
Justice,  speaking  for  tbe  court  in  the  opin- 
ion therein,  at  page  542  of  33  OkU  at  page 
559  of  126  Pac.,  uses  this  language: 

"That  the  money  deposited  la  the  bank  by  the 
commissioners  of  the  land  office  was  a  deposit  in 
a  broad  sense"  ot  the  view  "is  probably  true; 
but  it  is  clear  to  our-  minds  that  the  commis- 
sioners of  tbe  land  office  are  not  such  depoeitors, 
and  tbe  funds  which  the  law  permits  tfaem  to 
deposit  in  pursuance  of  their  official  duties  are 
not  such  deposits  as  fail  within  the  purview  of 
section  323,  supra.  This  was  a  special  statu- 
tory deposit,  with  strict  legislative  l>ounds  with- 
in which  the  depositor  ia  required  to  act" 

Hie  deposit  in  question  was  made  by  the 
land  commissioners  of  the  state  nnder  a 
statute  which  authorized  them  to  deposit 
funds  belonging  to  the  state  in  such  banks 
and  trust  companies  as  they  might  select  un- 
til such  time  as  they  might  be  safely  and 
advantageously  Invested  in  certain  securities 
mentioned  in  tbe  act;  but  the  land  commis- 
sioners were  required  to  take  security  for 
tbe  money  so  deposited  by  them,  and  hence 
this  court  held  it  was  not  an  ordinary  de- 
posit intended  by  tbe  banking  law  to  be  pro- 
tected. 

In  tbe  case  of  Lankford,  State  Bank  Com- 
missioner, T.  Oklahoma  Engraving  &  Printing 
Co.,  35  OkL  404,  180  Pac  278,  this  court 
held  a  merchant  creditor  of  a  bank  at  the 
time  of  Its  failure  was  not  a  depositor  and 
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was  not  entitled  to  payment  of  hla  claim  oat 
of  the  state  guaranty  fnnd. 

Thus  we  think  it  may  be  considered  the 
settled  law  of  this  state  that  no  one  having 
a  claim  or  demand  against  a  failed  bank  In 
this  state  is  entitled  primarily  to  have  any 
part  of  his  claim  paid  out  of  the  assets  of 
the  bank  or  out  of  the  state  guaranty  fund 
unless  he  was  a  depositor  in  such  bank  at  the 
time  of  its  failure,  as  the  term  "depositor" 
is  generally  accepted  and  nnderstood. 

It  being  apparent  from  the  allegations  of 
plaintiff's  petition  that  he  was  not  a  deposi- 
tor of  the  failed  bank,  then  do  his  allega- 
tions show  any  other  right  entitling  him  to 
sue  the  State  Bank  Cktmmlssioner? 

Defendant  in  error  contends  that,  if  he 
was  not  a  depositor  in  the  bank  at  the  time 
of  its  failure,  then  the  failure  of  the  bank's 
officers  to  place  to  his  credit  and  account  the 
proceeds  of  his  notes,  as  they  agreed  should 
be  done,  constituted  such  proceeds  a  trust 
fnnd  in  the  bank  and  a  lien  upon  the  bank's 
assets  which  went  into  the  hands  of  the 
bank  commissioner;  therefore  the  commis- 
sioner should  be  required  to  pay  his  claim. 
Bat  it  will  be  observed  the  i)etition  does  not 
allege  that  any  of  ttie  proceeds  of  his  notes 
went  into  the  bands  of  the  bank  commis- 
sioner. 

In  the  case  of  Lankford  ▼.  Oklahoma  Bn- 
Sraving  &  Printing  Co.,  supra,  the  printing 
company,  having  furnished  the  bank  supplies 
prior  to  its  failnre,  contended  the  assets  of 
the  bank  which  went  into  the  hands  of  the 
bank  commissioner  constituted  a  trust  fund 
subject  to  be  prorated  among  all  creditors. 
But  this  court  held  against  sndi  contention, 
and  held  such  creditor  was  not  entitled  to 
have  his  claim  paid  out  of  the  guaranty 
fnnd,  and  th^t  his  right  to  share  in  the  assets 
of  the  bank  was  limited  to  such  thereof  as 
remained  for  distribution  among  creditors  in 
general  after  payment  of  depositors  and  res- 
toration to  the  guaranty  fund  of  sums  taken 
therefrom  for  the  payment  of  depositors. 
Mr.  Chief  Justice  Kane,  speaking  for  the 
court,  at  page  406  of  35  Okl.,  at  page  278  of 
130  Pac  says: 

"The  defendant  In  error  herein  was  not  a 
creditor  of  the  bank  In  the  sense  that  a  deposi- 
tor was,  aod  hence  admittedly  not  entitled  to  be 
paid  out  of  the  depositors'  guaranty  fund.  The 
depositors'  guaranty  fond  was  created  for  the 
payment  of  depositors,  only  as  defined  in  Colnm- 
bia  Bank  &  Trust  Company  v.  United  States  Fi- 
delity &  Guaranty  Co.,  supra.  Section  323 
Comp.  Laws  1909,  provides,  that  the  stnte  shall 
have,  for  the  benefit  of  the  depositors'  guaranty 
fund,  a  first  lien  upon  the  assets  of  any  de- 
funct bank  or  trust  company,  and  all  liabilities 
against  the  stockholders,  officers,  or  directors 
thereof,  and  against  all  other  persons,  corpora- 
tions, or  firms;  and  that  such  liabilities  may 
be  enforced  by  the  state  for  the  benefit  of  the 
depositors'  guaranty  fund.  The  effect  of  this 
statute  is  to  make  the  state  a  preferred  creditor 
until  any  deficiency  in  the  guaranty  fund,  cre- 
ated by  the  payment  therefrom  of  the  deposi- 
tors of  ao  insolvent  bank,  is  made  up.  After 
that,  any  remaining  assets  of  the  banli  become 
available  for  tha  purpose  of  being  prorated  and 


distributed  among  the  general  creditors  of  the 
bank,  in  the  manner  contended  for  by  counsel 
for  defendant  in  error." 

If  we  are  correct  in  our  conclusion  that 
the  facts  stated  in  plaintiff's  petition  faU  to 
show  any  right  in  him  to  require  or  have 
defendant  as  bank  commissioner  to  apply, 
in  satisfaction  of  plaintiff's  daim,  the  pra>- 
ceeds  of  the  assets  of  the  failed  bank  or  the 
state  guaranty  fund,  then  it  follows  as  a 
matter  of  course  that  plaintiff  had  no  right 
to  prosecute  any  suit  against  the  defendant 
in  the  district  court,  and  that  the  court  com- 
mitted reversible  error  in  overruling  defend- 
ant's objection  to  the  introduction  of  any  evi- 
dence in  plaintiff's  behalf  and  in  overruling 
defendant's  motion  for  an  instructed  verdict 
in  his  behalf  at  the  conclusi(m  of  plaintiff's 
evidence. 

[4-6]  But  If  we  concede  that  the  allega- 
tions of  plaintiff's  petition  entitle  him  to 
payment  of  this  claim  out  of  the  assets  at 
the  bank  in  the  defendant's  bands  as  bank 
commissioner  or  out  of  the  state  guaranty 
fund  (wliich  we  do  not),  even  then  the  ques*- 
tlon  arises:  Could  the. plaintiff  maintain  an 
action  against  the  bank  commissioner  to 
compel  him  to  make  such  payment?  Again, 
the  answer  is,  "No." 

In  the  case  of  the  State  ex  rei.  Taylor  v. 
Cockrell,  27  Okl.  630,  on  page  633,  112  Pac. 
1000,  oh  page  1001,  Justice  WiUlams,  speak- 
ing for  this  court,  says: 

"That  the  bank  commissioner  is  a  state  offi- 
cer has  not  been,  and  cannot  be,  questioned. 
That  the  depositors'  guaranty  fund,  and  the 
funds  of  a  failed  bank  in  the  hands  of  a  bank 
commissioner  for  the  purpose  of  reimbursing  the 
depositors'  guaranty  fund,  is  as  much  a  fund  of 
the  state  as  the  common  school  fund  is  also  true. 
•  •  •  The  title  of  such  depositors'  guaranty 
fund  vests  in  the  state  just  as  much  so  as  the 
common  school  lands,  or  the  proceeds  of  the 
sale  of  the  same,  and  the  taxes  levied  and  col- 
lected for  the  maintenance  and  support  of  said 
schools,  all  of  which  are  held  in  trust  by  the 
state  fbr  a  specific  purpose.  Kven  if  it  were  not 
a  state  fund,  it  would  at  least  be  a  fund  under 
the  management  of  the  state." 

In  the  case  of  Lovett  et  aL  v.  Lankford  et 
al.,  Composing  the  State  Banking  Board  of 
the  State  of  Oklahoma,  145  Pac.  767,  decided 
by  this  court  September  29,  1914  (not  yet  of- 
fidally  reported).  It  is  held  by  this  court, 
quoting  from  the  first  paragraph  of  the  syl- 
labus: 

"That  the  bank  commissioner  and  the  banking 
board  are  a  part  of  the  executive  branch  of  the 
state  government,  and  a  suit  in  mandamus,  seek- 
ing to  compel  said  officers  in  their  official  ca- 
pacity to  allow  and  pay  said  claim  out  of  the 
depositors'  guaranty  fund  is  a  suit  in  effect 
against  the  state,  and  cannot  be  maintained 
without  the  consent  of  the  state." 

The  case  of  Lankford  et  aL,  Composing  the 
State  Banking  Board,  v.  Platte  Iron  Works 
Co.,  235  U.  S.  461,  35  Snp.  Ct  173,  69  I*  Ed. 
— ,  an  Oklahoma  case  appealed  from  the 
District  Court  of  the  Western  District  of 
Oklahoma  to  the  United  States  Supreme 
Court,  was  one  In  which  the  Platte  Iron 
Works  Company  sued  the  Oklahoma  State 
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Banking  Board  In  the  United  States  District 
Court  and  sought  to  compel  the  banking 
board  to  pay  out  of  the  state  guaranty  fund 
a  debt  owing  said  Platte  Iron  Works  Com- 
pany by  the  Farmers'  &  Merchants'  Bank  of 
Sapulpa,  and  which  bad  failed  and  gone 
Into  the  hands  of  the  State  Bank  Commis- 
sioner under  the  proTlslons  of  the  state  law. 
The  United  States  Supreme  Court  in  an 
opinion  rendered  in  said  case  January  S, 
1915.  held  the  suit  was  one  against  the  state 
and  could  not  be  maintained  without  the 
state's  consent. 

[7]  But  counsel  for  defendant  In  error 
contend  that  the  fact  that  plaintiff  in  error 
answered  and  defended  in  the  district  court 
had  the  effect  to  make  the  state  a  party  to 
the  action,  and  that  it  cannot  now  be  said 
this  is  a  suit  against  the  state  without  its 
consent  The  answer  to  this  contention  is 
that  the  State  Bank  Oommlssioner  is  not  the 
state;  he  Is  hut  one  of  a  number  of  state  of- 
ficers, who  collectively  constitute  a  part  of 
the  executive  department  of  the  state.  Lov- 
ett  et  al.  v.  Lankford  et  al.  and  State  Bank- 
ing Board  v.  Platte  Iron  Works  Co.,  supra. 

Plaintiff  below  sued  J.  D.  Lankford  in  his 
capacity  as  State  Bank  Commissioner,  and 
thus  sought  to  appropriate  the  state's  funds. 
The  bank  commissioner  alone  had  no  authori- 
ty or  control,  of  the  state  guaranty  fund. 
The  State  Banking  Board,  and  not  the  Indi- 
vidual or  separate  officers  who  composed  the 
board,  could  draw  and  appropriate  the  fnnd. 
Lankford  had  no  authority  to  appear  for 
the  state  In  any  court  In  the  state,  and,  whoi 
sued  alone  as  bank  commissioner,  his  ap- 
pearance In  the  case  did  not  have  the  effect 
of  making  the  state  a  party  to  the  salt 

Counsel  for  defendant  in  error  In  their 
supplemental  brief  cite  several  cases  whldi 
they  claim  support  their  contention.  These 
cases  bold  that  a  state  may  waive  its  im- 
munity from  suit  and  that  where  it  volun- 
.tarlly  appears  in  an  action  involving  its  in- 
terests, it  thereby  consents  to  be  a  party 
thereto.  But  these  cases  are  not  applicable 
to  the  facts  in  the  instant  case. 

If  the  law  is  as  contended  by  counsel  for 
defendants  in  error,  then.  In  actions  by 
creditors  of  a  failed  bank  against  a  single 
member  of  the  State  Banking  Board,  the 
state  may  be  'brought  into  court  by  the  mere 
defense  by  such  officer  against  suit  against 
him  and  the  state's  interest  therein  adjudi- 
cated without  its  knowledge  or  consent  tind 
without  the  aid  of  the  state's  counsel,  whose 
duty  It  is,  under  the  law,  to  represent  it  In 
all  suits  to  which  it  is  a  party.  That  such  is 
not  the  law  is  to  our  minds  very  clear.  See 
State  Banking  Board  of  Oklahoma  et  al.  v. 
Parish,  235  U.  S.  498,  35  Sup.  Ct  185,  59  L. 
Ed.  . 

The  plaintiff  below  having  failed  to  state 
in  his  petition  a  cause  of  action,  against  de- 
fendant as  State  Bank  Commissioner,  and 
having   no   rifht   to   maintain   this  action 


against  defendant  as  sacfa  officer.  It  is  unnec- 
essary to  notice  the  other  assignments  of  er- 
ror. The  Judgment  of  the  trial  court  la 
therefore  reversed,  and  the  district  court  la 
directed  to  enter  an  order  dismissing  said 
cause. 

SHABP  and  HABDT,  JJ.,  concur.  KANB, 
C.  J.,  concurs  In  the  conclusion  readied. 
TUBNEB,  J.,  absoit  and  not  participating. 


(u  oki.  cr.  as} 

MONTGOHBBT   t.   STATE.     (Na  A-2043.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  19,  1915.) 

On   rehearing.     Former  opinion   modified. 
Judgment  reversed,  and  cause  remanded. 
For  former  opinion,  see  142  Pac.  1048. 

PEB  CUBIAM.  It  is  contended,  on  re- 
bearing  in  this  case,  that  this  court  over- 
looked a  question  which  is  fatal  to  the  Judg- 
ment During  the  progress  of  the  trial, 
counsel  for  the  plaintiff  In  error  called  as  a 
witness  one  Strlmple,  and  offered  his  testi- 
mony upon  a  material  issufe  The  court  ex- 
cluded the  testimony  of  the  witness  upon 
the  ground  that  there  was  a  case  pending  in 
court  against  said  witness,  and  that  to  per- 
mit him  to  testify  in  the  case  at  bar  would, 
in  the  Judgment  of  the  trial  court  grant  im- 
munity to  the  witness.  The  court  said, 
among  other  things: 

«  •  •  •  The  court  does  not  desire  to  grant 
him  immunity  from  that  case  by  reason  of  tes- 
tifying In  this  case,  and  for  that  reason  the 
witness  is  not  permitted  to  testLfy." 

Counsel  for  Montgomery  stated  to  the 
court  that  he  was  also  counsel  for  Strlmple, 
and  that  he  was  not  seeking  immunity  for 
Strlmple,  but  desired  his  testimony  in  order 
that  Justice  might  be  done  Montgomery.  The 
court  again  denied  the  request  and  excep- 
tions were  allowed. 

We  are  of  opinion  tliat  the  contention  of 
counsel  that  this  action  upon  the  part  of  the 
court  is  fatal  to  the  Judgment  Is  correct 
Under  the  law  in  this  state,  as  announced  by 
this  court  in  the  case  of  Scribner  v.  State,  9 
Okl.  Cr.  466,  132  Pac.  933,  It  would  have 
been  necessary  for  Strlmple  to  testify  un- 
der coercion  by  the  court  before  he  would  be 
enticed  to  immunity  from  prosecution.  If 
he  became  a  voluntary  witness,  be  would 
not  be  entitled  to  immunity  in  any  event 
Montgomery  was  entitled  to  his  testimony, 
and  the  only  way  to  deprive  him  of  that  tes- 
timony was  for  Strlmple  to  claim  the  ex- 
emptions provided  by  the  Constitution  and 
laws  of  the  state,  and  establish  the  same  to 
the  satisfaction  of  the  court  This  would  be 
true,  taking  the  most  favorable  view  of  the 
matter  from  the  standpoint  of  the  state.  Un- 
der the  facts  disclosed  by  the  record,  the 
court  should  have  permitted  the  testimony  to 
have  been  given. 
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The  doctrine  announced  In  the  original 
opinion  is,  ho-wever,  the  law  of  the  land. 
That  opinion  Is  modified  only  In  one  respect, 
to  wit:  The  Judgment  18  reversed,  for  the 
reasons  herein  given,  Instead  of  affirmed,  and 
the  cause  remanded  to  the  trial  court. 

Beversed. 

(U  Okl.  Cr.  440)  =-= 

BARKS  V.  STATE.     (Na  A-2133.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

April  28,  1915.) 

(Syllabui  by  the  Court.) 

1.  Cbiminai.  Law  @=>1106— Appbait-Disius- 

BAX. 

In  felony  cases  the  appeal  must  be  taken 
within  six  months  after  the  judgment  is  ren- 
dered. Section  5991,  Rev.  Laws.  In  such 
cases  the  appeal  is  taken  by  filing  in  tbis 
court  a  petition  in  error  with  case-made  at- 
tached, or  transcript  of  the  record,  together 
with  proof  of  service  of  notices  of  appeal  as 
required  by  statute,  and  when  tills  is  not  done 
within  the  time  prescribed  by  the  statute,  this 
court  does  not  acquire  jurisdiction  of  the  ap- 
peal, and  such  an  appeal  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2504-2568;  Dec.  Dig.  «=> 
1106.] 

2.  Cbivinai.  Law  ^s>1106  — Appeal  — Time 
FOB  PBRFEcnira — Excuse  por  Delat. 

The  statute  limiting  the  time  within  whldi 
appeals  can  be  taken  to  this  court  is  mandatory. 
The  law  makes  no  provisions  for  delays  occa- 
sioned by  miscarriage  by  express  companies, 
and  a  plaintiff  in  error  at  his  peril  takes  the 
chances  of  delay  by  forwarding  the  record  to 
this  court  by  express. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  2564r-2568;  Dec  Dig.  «=> 
1106.] 

Appeal  from  District  Court,  Sequoyah 
County;  John  H.  Pitchford,  Judge. 

Dave  Barks  was  convicted  of  aggravated 
assault,  and  appeals.    Appeal  dismissed. 

Curtis  &  Pitchford,  of  Salllsaw,  for  plaln- 
tur  in  error.  Chas.  West,  Atty.  Gen.,  and 
C.  J.  Davenport,  Asst.  Atty.  Gen.,  for  the 
State. 

DOTLE,  P.  J.  The  plaintiff  In  error,  Dave 
Barks,  was  convicted  of  aggravated  assault 
on  an  information  which  charged  that  he 
did  unlawfully  and  feloniously  make  an  as- 
sault upon,  and  shoot  at,  one  Lee  Blair  with 
a  rifle,  with  the  felonious  intent  on  the  part 
of  him,  the  said  Dave  Barks,  to  kill  the 
said  Lee  Blair.  On  May  21,  1913,  the  court 
rendered  judgment,  and  In  accordance  with 
the  verdict  of  the  Jury  sentenced  the  plain- 
tiff in  error  to  be  imprisoned  in  the  peniten- 
tiary at  McAlester  for  the  term  of  three 
years.  From  this  Judgment  the  defendant 
attempted  to  perfect  an  appeal  by  filing  in 
this  court  OD  November  22,  1913,  his  petition 
in  error  with  case-made.  A  motion  to  dis- 
miss the  appeal  has  been  filed  by  the  Attor- 
ney General,  which,  omitting  the  formal 
parts,  reads  as  follows: 

"Comes  now  the  state  of  Oklahoma  by  the 
Attorney  General  and  moves  the  court  to  dis- 


miss the  appeal  herein,  and  as  grounds  there- 
for says  that  this  is  an  attempted  appeal  from 
a  judgment  in  a  felony  case,  which  judgment 
was  rendered  on  May  21,  1913;  that  the  peti- 
tion in  error  with  cuse-made  attached  was  not 
filed  in  this  court  until  November  22,  1913, 
which  was  after  the  expiration  of  the  six 
months  allowed  by  law  within  which  to  per- 
fect the  appeal  Wherefore,  the  Attorney  Gen- 
eral sa.vs  this  court  has  no  jurisdiction  as  to 
said  attempted  appeal,  except  to  dismiss  the 
same,  and  accordingly  prays  for  an  order  of 
dismissal." 

Plaintiff  in  error  has  filed  an  answer  to 
the  motion  to  dismiss  wherein  It  is  averred: 

"That  on  the  19th  day  of  November,  1913, 
his  said  attorneys  delivered  the  petition  in  er- 
ror in  this  case,  with  a  copy  of  case-made  there- 
to attached,  in  duplicate,  to  the  Wells  Fargo 
Express  Company,  at  Salllsaw,  Okl.,  and  pre- 
paid the  express  thereon.  That  said  petition 
in  error  and  case-made  was  plainly  marked, 
'W.  H.  L.  CampbeU,  Oklahoma  City,  Okl.' 
The  original  receipt  of  the  express  company  is 
hereto  attached,  marked  'Exhibit  A,'  and  made 
a  part  of  this  response.  That  said  petition  in 
error  and  case-made  should  have  reached  Okla- 
homa City,  and  been  delivered  to  the  clerk 
of  this  court,  some  time  during  the  day  of  No- 
vember 20,  1913." 

[1]  An  appeal  from  a  Judgment  of  convic- 
tion in  a  felony  case  is  taken  by  filing  In  this 
court  a  petition  in  error  with  case-made,  or 
transcript  of  the  record,  attached,  together 
with  proof  of  service  of  the  notices  of  ap- 
peal as  required  by  statute  (section  5992, 
Rev.  Laws).  When  this  is  not  done  within 
the  time  allowed  by  statute  (section  5991, 
Rev.  Laws),  this  court  does  not  acquire  Ju- 
risdiction of  the  appeal.  ( 
Our  Code  of  Criminal  Procedure  provides: 
"In  felony  cases  the  appeal  must  be  taken 
within  six  months  after  the  judgment  is  ren- 
dered."    Section  5991,  Rev.  Laws. 

In  the  case  of  Gorman  v.  State,  9  Okl.  Cr. 
351,  131  Pac.  939,  it  was  held: 

"The  statute  limiting  the  time  within  which 
appeals  con  be  taken  to  this  court  is  mandatory; 
and,  where  counsel  delay  perfecting  an  appeal 
until  the  last  moment,  they  do  so  at  their  peril, 
and  if  the  time  for  taking  an  appeal  has  ex- 
pired, before  the  appeal  is  perfected,  tbis  court 
is  without  power  to  do  otherwise  tban  dismiss 
the  appeal. 

In  the  case  of  Canady  v.  State,  6  Okl.  Cr. 
634,  117  Paa  653,  It  is  said: 

"Counsel  for  appellant  attempt  to  excuse  their 
failure  to  perfect  said  appeal  within  the  time 
prescribed  by  law  by  showing  that  this  delay 
was  caused  through  some  miscarriage  of  the 
post  office  department  of  the  United  States. 
The  law  makes  no  provision  for  such  delays 
as  this.  Counsel  at  their  peril  take  the  chances 
of  Bending  matter  through  the  mail  at  the  last 
day.  It  is  their  duty  to  take  such  steps  as  will 
insure  the  filing  of  their  appeals  in  tbis  court 
within  the  time  prescribed  by  law." 

[2]  In  the  case  at  bar  the  petition  in  error 
and  case-made  was  not  filed  with  the  clerk 
of  this  court  within  six  months  after  the 
Judgment  was  rendered.  It  was  one  day  too 
late.  Plaintiff  in  error  shows  that  the  fail- 
ure to  perfect  his  appeal  within  the  time 
prescribed  by  the  statute  was  due  to  some 
miscarriage  of  the  express  company.  •  The 
law  makes  no  provisions  for  delays  of  this 
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Und.  PlalQtifl  in  error  at  his  peril  takes  tbe 
chances  of  delay  by  forwarding  the  record 
by  express. 

It  follows'  that  the  motion  to  dismiss  the 
appeal  should  be  sustained.  It  is  therefore 
ordered  that  tlie  purported  appeal  be,  and 
the  same  is  hereby,  dismissed,  and  the  cause 
remanded  to  the  district  court  of  Sequoyah 
county,  with  direction  to  cause  its  Judgment 
and  sentence  to  be  carried  into  execution. 

FUBllAN  and  ABMSTRONO,  JJ^  eoncar. 


(27  Idaho.  »2) 

VAN  GAMP  et  aL  y.  HODGERS. 

(Supreme  Court  of  Idaho.     March  18,  1915. 
Rehearing  Denied  April  28,  1015.) 

DnnniBKB— (Thaitox  or  Vends— Monoir  roB 
Nbw  Tbiax.. 

Beld,  that  the  court  did  not  err  in  over- 
ruling  the  demurrer  to  the  amended  complaint. 
in  denying  defendant's  motion  for  a  change  of 
venue,  in  admitting  certain  evidence,  and  in 
overruling  the  defendant's  motion  for  a  new 
trial 

Appeal  from  District  Court,  Custer  0>unty; 
J.  M.  iStevens,  Judge. 

Action  by  Esther  A.  Van  C!amp,  executrix 
of  the  estate  of  James  H.  Van  Camp,  deceas- 
ed, and  others,  against  Joseph  Rodgers. 
From  judgment  for  plaintifls,  defendant  ai»- 
peals.   Ai&rmed. 

h.  E.  Ulenuon,  of  Challis,  for  appellant  W. 
W.  Adamson,  of  Challis,  for  respondents. 

SULLIVAN,  a  J.  TbiB  action  was  brought 
to  recover  damages  alleged  to  have  l>een  suf- 
fered by  tbe  plaintiffs  by  reason  of  the  de- 
fendant's interfering  with  their  use  of  water 
for  Irrigating  certain  lands  to  which  they 
allege  they  were  entitled  during  the  years 
1009,  1910,  1011.  and  1012.  In  the  original 
complaint  the  damages  claimed  amounted  to 
17,040.  A  demurrer  to  the  complaint  was  con- 
fessed by  the  plaintiffs,  and  the  amended 
complaint  was  filed,  in  which  the  damages 
claimed  amounted  to  |6,6S0.  A  demurrer  to 
the  amended  complaint  was  overruled,  and 
the  case  was  tried  by  the  court  with  a  Jury, 
and  resulted  in  a  verdict  and  Judgment  for 
the  plaintiffs  in  the  sum  of  11,865.  A  motion 
for  a  new  trial  was  denied,  and  the  appeal  is 
from  the  Judgment  and  order  denying  a  new 
triaL 

The  appellant  assigns  as  error  the  overrul- 
ing of  the  demurrer  to  the  amended  com- 
plaint, the  denying  of  defendant's  motion  for 
a  change  of  venue,  the  admitting  of  certain 
evidence,  and  tbe  overruling  of  defendant's 
motion  for  a  new  triaL  Upon  a  careful  exam- 
ination of  all  of  the  errors  assigned,  we  are 
fully  satisfied  that  tbe  record  contains  no 
reversible  error.  The  court  did  not  err  In 
overruling  the  demurrer  to  the  amended  com- 
plaint, did  not  err  in  denying  the  defendant's 
motion  for  a  change  of  venue,  and  did  not  err 


in  the  admission  of  evidence,  nor  In  overml- 
Ing  defendant's  motion  for  a  new  trial. 

We  therefore  conclude  that  the  Judgment 
must  be  affirmed;  and  it  is  so  ordered,  wltlt 
costs  in  fAvor  of  the  respondent. 

BUDGE  and  MORGAN,  JJ..  concor. 


(27  Idalu),  214) 

BRIDGHAM  et  aL  v.  NATIONAL  POLE  CO. 

et  aL 

(Supreme  Court  of  Idaho.    April  19,  1915.) 

Appkai.  ano  Ebbob  $s>41S  —  Notice  or  Ap- 
PBAI/— Sebvicb— Pabties. 

Under  the  provisions  of  section  480S,  Rev. 
Codes,  the  notice  of  appeal  must  be  served  up- 
on every  party  to  the  action  not  appealing 
whose  interest  mixbt  be  affected  by  a  modifica- 
tion or  reversal  of  the  judgment,  irrespective  of 
whether  they  are  plaintiffs,  defendants,  or  in- 
terveners. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cmt  Dig.  i|  21.30-2136;  Dee.  Dig.  «=> 
418.] 

Appeal  from  District  Court,  Idabo  County; 

Edgar  C.  Steele,  Judge. 

Action  by  C.  O.  Brldgham  and  others 
against  the  National  Pole  Company  and  oth- 
ers. From  Judgment  for  plaintiffs,  defend- 
ants appeaL    Appeal  dismissed. 

(}eo.  W.  Goode,  of  Kooskla.  for  aroellanta. 
W.  H.  Caaady,  of  Kooskla,  for  respondenta. 

SULLIVAN,  O.  J.  This  is  an  action 
brought  to  foreclose  several  laborers'  liens, 
and  Judgment  was  rendered  in  favor  of  the 
lien  claimants.  The  appeal  is  from  the  Judg- 
nient 

A  motion  has  been  made  to  dismiss  the  ap- 
peal on  the  ground  that  appellants  have  fail- 
ed and  neglected  to  serve  the  notice  of  ap- 
peal on  each  of  the  adverse  parties.  Upon  an 
examination  of  the  record,  we  find  that  the 
notice  of  appeal  was  not  served  on  all  of  the 
adverse  parties,  and  on  the  authority  of  State 
Bank  of  CHarkston  v.  Watson,  147  Pac.  — 
decided  at  this  term  of  court,  tbe  motion  is 
sustained  and  the  appeal  dismissed.  Costs 
are  awarded  to  tbe  respondents. 

BUDGE  and  MORGAN,  JJ..  concur. 

(27  Idaho.  262) 
STATE  V.  TILDBN. 
(Supreme  CTourt  of  Idaho.     April  24^   1915.) 
1.  Ihoians  «ss>35— "iNniAnr  CfetriiTBT"— Ih- 

TBOOUOnON  OF  INTOXICAMTB— TbBATT. 

At  a  time  prior  to  the  date  of  the  treaty 
between  the  United  States  and  the  Nes  Perce 
Indians,  wherein  it  was  agreed  that  the  United 
Sutea  would,  for  a  period  of  25  years,  pro- 
liibit  the  introduction  of  intoxicating  iiquota 
into  the  country  then  embraced  within  the 
boundaries  of  the  Nes  Perce  Indian  reservation, 
the  govemment,  by  act  of  (Congress,  granted  a 
railway  right  of  way  through  said  reservation, 
and  it  was  provided  in  said  act  tliat  the  com- 
pensation to  be  paid  to  the  Indians  for  said  right 
of  way  shonld  M  fixed  by  the  Secretary  of  the 
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Interior,  agreed  to  by  the  Indiana,  and  paid  be- 
fore any  right  under  said  act  should  accrue  to 
the  railway  company.  Beld,  that  the  Indian 
title  to  the  land  embraced  within  the  right  of 
way  was  eztinguished  prior  to  the  date  of  the 
treaty  and  that  the  land  indaded  therein  waa 
not  "Indian  country." 

[Ed.  Note.— For  other  cases,  see  Indians, 
Gent.  Dig.  ||  61,  62;   Dec.  Dig.  «=»85. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Indian  Country.] 

8.  Indians  *=»88— Jubisdiction— Statk  and 

Fedkrai.  Coubts. 

The  appellant,  a  Nei  Perce  Indian  police, 
pursuant  to  instruction  from  his  superior  o£S- 
cer,  went  upon  said  right  of  way  at  a  point 
where  it  crosses  the  former  Nes  Perce  Indian 
reservation,  in  order  to  search  other  Nes  Perce 
Indians  suspected  of  having  intoxicating  liquors 
in  their  i>08session,  and  while  there,  in  an  en- 
counter with  one  of  said  Indians,  shot  and  killed 
him.  Held,  that  the  state  courts,  and  not  the 
federal  c&urta,  have  jurisdiction  to  try  appel- 
lant for  such  homicide. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  i{  22,  64,  66;   Dec.  Dig.  <S=3>38.] 

8.  Cbiminal  Law  «=>1134— Scopx  or  Rkview 

—Denial  of  New  Tbiau 

In  this  case  the  court  ordered  that,  if  any 
daily  newspapers  were  given  to  the  jurors  dur- 
ing the  course  of  the  trial,  any  le^rt  of  the 
groceedings  of  the  trial  therein  contained  should 
e  cut  from  such  papers,  or  that  the  members  of 
the  jury  should  not  read  such  report.  It  appears 
that  during  the  trial  a  certain  daily  newspa- 
per published  a  purported  report  of  said  proceed- 
ings, including  a  purported  dying  declaration 
of  the  deceased,  which,  so  far  as  is  disclosed  in 
the  record,  was  never  made.  Although  the  or- 
der oi  the  court  excluding  such  newspaper  re- 
port from  the  jury  does  not  appear  in  the  re- 
porter's transcript,  it  does  appear  from  an  affi- 
davit which  waa  incorporated  in  the  bill  of  ex- 
ceptions and  statement  of  the  case  upon  motion 
for  a  new  trial,  wMch  was  stipulated  by  counsel 
for  both  parties,  to  be  true  and  correct,  and 
which  waa  settled  and  allowed  as  such  by  the 
trial  court  Held,  that  said  matter  of  the  in- 
troduction of  said  newspapers  into  the  jury  room 
is  properly  l>efore  this  court  for  consideration 
u^n  appeal  from  the  order  overruling  and  deny- 
ing the  motion  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §1  2587,  2653,  2986-2998,  3056,  3067- 
3071;    Dec.  Dig.  <S=>1134.] 

4.  Cbiminal  Law  «=>956  —  New  Tbial  — 
Pbesukption— Conduct  of  Jttbobs. 

If  the  bailifiF  cut  the  articles  complained 
of  from  the  newspapers  before  they  were  given 
to  the  jurors,  or  if  no  member  of  ue  jury  read 
said  articles,  it  waa  incumbent  upon  counsel  for 
the  respondent  to  show  such  fact  in  opposition 
to  the  motion  for  a  new  trial,  and  the  fail- 
ure so  to  do  raises  a  presumption  that  the  news- 
papers, containing  such  articles,  got  into  the 
possession  of  the  jury  and  were  read  by  its 
members. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  Si  2373-2391 ;  Dec.  Dig.  <S=»956.1 

B.  Cbiminai,  Law  «=9026Vi— New  Tbial— Ab- 

BEST  OF  JUDOMENT. 

Upon  a  showing  made  by  appellant  that  the 
Jnry  was  permitted  to  read  said  newspapers,  in 
the  absence  of  a  showing  upon  the  part  of  re- 
spondent that  the  articles  complained  of  had 
been  cut  therefrom,  or  that  none  of  the  jury 
read  said  articles,  the  court  should  have  arrest- 
ed the  Judgment  and  granted  a  new  trlaL 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i|  2248-2253;  Dec.  Dig.  <S=>026H-] 


6.  Witnesses  «=b328— Cboss-Examination— 
Scope— Intoxication  of  WirNKSs. 

It  is  proper  upon  cross-examination  to  In- 

?ioire  of  a  witness  to  an  encounter  as  to  any 
acta  showing  his  ability  or  lack,  of  ability  to 
properly  observe,  clearly  understand,  remember, 
and  relate  what  took  place,  and,'  under  the  cir- 
cumstances in  this  case,  it  was  error  for  the 
court  to  prevent  the  appellant  from  inquiring  of 
a  witness,  on  crosa-examination,  aa  to  wheth- 
er he  had  been  drinking  on  the  evening  of  the 
homicide. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  St  1104,  1105;    Dec.  Dig.  «=>329.] 

Appeal  from  District  Court,  Nez  Perce 
County ;   Edgar  C.  Steele,  Judge. 

Samuel  Tilden  was  convicted  of  man- 
slaughter, and  appeals.    Reversed. 

McNamee  &  Ham,  of  Lewlston,  and  J.  L. 
McClear,  U.  S.  Atty.,  of  Boise,  for  appellant 
J.  H.  Peterson,  Atty.  Gen.,  and  E.  G.  Davis 
and  T.  C.  CofRn,  Asst  Attys.  Gen.,  and  Miles 
S.  Jotinson,  of  Lewlston,  for  the  State. 

MORGAN,  J.  On  the  evening  of  May  6, 
1914,  the  appellant,  a  Nes  Perce  Indian 
policeman,  together  with  some  other  Indian 
policemen,  under  the  direction  of  Theodore 
Sharp,  E}Bq.,  superintendent  of  the  Nez  Perce 
Indian  school  at  Lapwai,  Idaho,  went  to 
Joseph,  a  station  on  the  Northern  Padflc 
Railway,  at  a  point  where  said  railway, 
which  waa  formerly  the  Palouse  &  Spokane 
Railway,  crosses  the  former  Nes  Perce  Indian 
reservation,  for  the  purpose  of  intercepting 
certain  other  Nez  Perce  Indians  who  were 
returning  from  Pullman,  Wash.,  where  they 
had  gone  to  play  baseball,  and  for  the  pur- 
pose of  making  search  of  said  Indians  and 
their  baggage  to  ascertain  if  they  had  any 
intoxicating  liquor  In  their  possession,  and 
with  a  view  to  preventing  the  Introduction 
of  such  liquor  upon  former  Nez  Perce  Indian 
reservatioii,  if  any  was  found,  and  with  the 
further  intention  of  arresting  any  of  said 
Indiana  who  might  be  found  to  be  violating 
the  laws  of  the  United  States  prohibiting  the 
introduction  of  such  liquor  into  the  Indian 
country.  While  at  the  station,  the  appellant 
had  an  encounter  with  one  William  Jackson, 
a  Nez  Perce  Indian,  who  had  accompanied 
said  baseball  players,  In  which  the  appellant 
shot  the  said  Jackson  and  inflicted  a  wound 
upon  him,  from  the  effects  of  which  the  said 
Jackson,  on  May  8,  1914,  died.  The  point  at 
which  the  homicide  occurred  was  upon  said 
railway  right  of  way.  The  defendant  was 
arrested  by  the  state  authorities,  and  a  trial 
upon  a  charge  of  murder  preferred  against 
him  by  the  prosecuting  attorney  of  Nez  Perce 
county  resulted  In  his  conviction  of  the  crime 
of  manslaughter,  from  which  judgment  of 
conviction,  and  from  the  order  of  the  court 
overruling  his  motion  for  a  new  trial,  he  has 
appealed  to  this  court 

A  number  of  asslgmnents  of  error  have 
been  made  on  behalf  of  the  appellant  by  his 
counsel  in  support  of  these  appeals,  which 


Cs»Por  other  eases  see  santet^Ie  and  KBT-NUMBBB  In  all  Key-Mombered  Dissets  and  Indsxas 
147  P.-67 


Digitized  by  VjOOQ IC 


1058 


147  PACIFIC  REPORTER 


(Idabo 


have  been  grouped  In  his  brief  and  have  been 
ar^ed  under  five  points,  or  subdirisions, 
wherein  It  is  contended  that  the  court  erred, 
as  follows: 

1.  In  permitting  copies  of  a  certain  news- 
paper to  be  given  to  and  read  by  the  mem- 
bers of  the  trial  Jury,  which  said  copies,  it 
is  contended,  contained  matter  prejudicial 
to  the  rights  of  the  defendant. 

2.  (a)  In  refusing  to  quash  the  informa- 
tion; (b)  refusing  to  advise  the  Jury,  at  the 
conclusion  of  respondent's  testimony,  to  ac- 
quit the  appellant ;  (c)  overruling  appellant's 
motion  in  arrest  of  Judgment;  (d)  holding 
that  the  trial  court  had  Jurisdiction  to  try  ap- 
pellant on  the  charge  set  out  in  the  informa- 
tion. 

3.  In  giving  to  the  Jury  instructions  which 
the  court  gave. 

4.  In  refusing  to  give  the  Jury  appellant's 
requested  instructions  numbered  1,  8,  4,  6,  6, 
and  7. 

5.  Insufficiency  of  the  evidence  to  support 
the  verdict  of  the  Jury  or  the  Judgment  or 
sentence  of  the  court 

We  will  flrst  consider  the  specifications  of 
error  relied  upon  and  urged  by  the  appellant 
attacking  the  Jurisdiction  of  the  court,  which 
are  embraced  in  the  foregoing  subdivisions, 
numbered  2,  3,  4,  and  5. 

[1,2]  A  number  of  authorities  are  cited 
and  relied  upon  by  appellant  in  support  of 
Ids  contention  that  the  federal  courts,  and 
not  the  state  courts,  have  Jurisdiction  of  the 
crime  charged  in  the  Information,  among 
which  the  case  of  Dick  t.  United  States,  208 
U.  8.  340,  28  Sup.  Ct  389,  62  L.  Ed.  520,  may 
be  said  to  be  most  directly  in  point 

The  opinion  in  case  of  Clalrmont  ▼.  United 
States,  225  U.  S.  551,  32  Sup.  Ct  787,  66  I* 
Ed.  1201,  which  arose  from  a  state  of  facts 
similar  to  those  here  under  consideration,  dis- 
cusses the  said  case  of  Dick  v.  United  States, 
and  distinguishes  It  from  cases  of  this  kind. 
We  will  consider  said  cases  together. 

In  case  of  Dick  v.  United  States,  supra, 
it  was  held  that  under  a  treaty  with  the 
Nez  Perce  tribe  of  Indians,  which  was 
agreed  to  between  the  Indians  and  the  agents 
of  the  government  on  May  1, 1893,  the  United 
States  retained  Jurisdiction  for  the  purpose 
of  prohibiting  the  Introduction  of  intoxicat- 
ing liquors  into  the  territory  then  comprising 
the  Nez  Perce  Indian  reservation.  The  part 
of  the  treaty  relating  to  the  prohibition  of  the 
introduction  of  such  liquors  is  to  be  found 
in  article  9  of  said  treaty  (28  Stat  at  U  330), 
and  Is  as  follows: 

"It  is  further  agreed  that  the  lands  by  this 
agreement  ceded,  those  retained,  and  those  allot- 
ted to  said  Nez  Perce  Indians  shall  be  subject 
for  a  period  of  twenty-five  years,  to  ail  the  laws 
of  the  United  States  prohibiting  the  Introduc- 
tion of  intoxicants  into  the  Indian  coun- 
try.   •    •    •" 

The  fticts  in  the  case  of  Dick  t.  United 
States  are  that  said  Dick  was  arrested  with 
Intoxicating  liquors  In  his  possession  In  Cul- 


desac,  a  village  located  under  the  United 
States  town-site  laws  within  the  outside 
boundaries  of  the  territory,  which  was  for- 
merly the  Nee  Perce  Indiui  reservation,  at 
a  time  subsequent  to  the  date  said  treaty 
was  agreed  to  and  subsequent  to  its  approv- 
al by  Congress.  The  segregation  or  location 
under  said  town-site  laws  was  made  after 
the  consummation  of  the  treaty  above  re- 
ferred to. 

The  case  of  Clalrmont  v.  United  States,  su- 
pra, decides  that  a  railroad  right  of  way 
across  the  jc'lathead  Indian  reservation  in 
Montana  is  not  a  part  of  the  said  reserva- 
tion in  contemplation  of  the  act  of  Congress 
of  January  30,  1897  (29  Stat  at  L>.  506,  c 
109,  f  1  [U.  S.  C!omp.  St  1913,  {  4137]),  pro- 
hibiting the  Introduction  of  intoxicating  liq- 
uors into  the  Indian  country,  for  the  reason 
that  the  Indian  title  as  to  said  right  of  way 
had  beea  exttngulshed  prior  to  the  adoption 
of  said  act  In  the  Clalrmont  Case  it  ap- 
pears that  the  government  of  the  United 
States,  by  an  act  of  July  2,  1864  (13  Stat  at 
U  366-367,  c  217),  granted  to  the  Northern 
Pacific  Railway  (Company,  for  the  oonstmc- 
tlon  of  a  railroad  and  telegraph  line,  a  right 
of  way  through  the  public  lands  to  the  ex- 
tent of  200  feet  In  width  on  eadi  side  of  said 
railroad,  Including  all  necessary  ground  for 
station  buildings,  workshops,  etc.;  and  it 
was  further  provided  that  the  United  States 
should  "extinguish  as  rapidly  as  may  be,  con- 
sistent with  public  policy  and  the  welfare  of 
said  Indians,  the  Indian  title  to  all  lands 
falling  under  the  operation  of  said  act" ;  that 
thereafter,  and  on  September  2,  1882,  an 
agreement  was  reached  between  the  United 
States  and  the  Indians  whereby  the  Indians 
surrendered  and'  relinquished  to  the  United 
States  all  of  their  right,  title,  and  interest 
to  said  strip  of  land  granted  to  the  Northern 
Pacific  Railway  Company.  The  opinion  in 
the  Clalrmont  (^se,  commenting  upon  the 
Dick  Case,  says: 

"While  the  Dick  Case  was  thus  found,  owing 
to  the  stipulation  in  the  agreement  tu  be  with- 
in the  exception,  the  court  explicitly  recognized 
the  rule  which  governs  in  the  abseuce  of  a  dif- 
ferent provision  by  treaty  or  by  act  of  Congress. 
The  court  said:  'If  this  case  depended  alone  up- 
on the  federal  liquor  statute  forbidding  the  in- 
troduction of  intoxicating  drinlu  into  the  Indian 
country,  we  should  feel  obliged  to  adjudge  that 
the  trial  court  erred  in  not  directing  a  verdict 
for  the  defendant,  for  that  statute,  when  enacted, 
did  not  intend  by  the  words  "Indian  country 
to  unbrace  any  body  of  territory  in  which,  at 
the  time,  the  Indian  title  had  been  extiagnished, 
and  over  which  and  over  the  inhabitants  of 
which  (as  was  the  case  of  Coldesac)  the  jurisdic- 
tion of  the  state,  for  all  purposes  of  govemment 
was  full  and  complete.  Bates  v.  Clark,  95  U.  S. 
204,  24  L.  Ed.  471 ;  Ex  parte  Crow  Dog  01 
parte  Kang-Gi-Sbun-Ca)  109  U.  S.  556,  561, 
3  Sup.  Ct.  396,  27  U  Ed.  1030,  1032.'  In  the 
present  case  there  was  no  provisioB,  either  in  the 
treaty  with  the  Indians,  or  by  act  of  0>ngrea8, 
which  limited  the  effect  of  the  sufrender  of  the 
Indian  title.  We  have  been  referred  to  certain 
statements  made  by  the  representative  of  the 
United  States  in  the  course  of  the  negotiations 
with  the  Indians  which  preceded  their  agree- 
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ment,  but  these  were  of  an  informal  character 
and  cannot  be  regarded  as  qualifying  the  agree- 
ment that  was  actually  made.  The  Indian  ti- 
tle or  right  of  occupation  was  extinguished, 
without  reservation ;  and  the  relinquished  strip 
came  under  the  jurisdiction  of  the  then  terri- 
tory and  later  under  that  of  the  state  of  Mon- 
tana. It  was  not  Hinappropriated  public  land' 
or  land  'owned  or  held  by  any  Indian  or  In- 
dian tribe.'     •     •     ••• 

Said  opinion  concluded  as  follows : 
".Our  conclusion  must  be  that  the  right  of  way 
had  been  completely  withdrawn  from  the  reser- 
Tation  by  the  surrender  of  the  Indian  title,  and 
that,  in  accordance  with  the  repeated  rulings  of 
this  court,  it  was  not  Indian  country.  The 
District  Court,  therefore,  had  no  jurisdiction  of 
the  offense  charged,  and  the  judgment  must  be 
reversed." 

In  the  case  at  bar,  by  an  act  of  Congress 
approved  May  8,  1890  (26  Stat  at  U  c.  199, 
p.  104),  wUcb  was  prior  to  the  treaty  with 
the  Nes  Perce  Indiana,  wherein  it  was  agreed, 
among  other  things,  that  the  United  States 
should,  for  a  period  of  25  years,  prohibit 
the  Introduction  of  Intoricating  liquors  in- 
to the  country  then  embraced  within  the 
boundaries  of  the  Nez  Perce  Indian  reserva- 
tion, the  government  granted  to  the  Palouse 
&  Spokane  Hallway  Comt)any  a  right  of  way 
through  the  said  Nez  Perce  Indian  reserva- 
tion, and  Included  within  the  right  of  way 
the  point  at  which  the  homicide  occurred,  for 
the  oommlssion  of  which  the  appellant  has 
been  convicted  of  the  crime  of  manslaughter. 
In  said  act  it  is  provided: 

"That  it  shall  be  the  duty  of  the  Secretary 
of  the  Interior  to  fix  the  amount  of  compensation 
to  be  i>aid  the  Indians  for  such  right  of  way, 
and  provide  the  time  and  manner  tor  the  pay- 
ment thereof,  and  also  to  ascertain  and  fix  the 
amount  of  compensation  to  be  made  individual 
members  of  the  tribe  for  damages  sustained  by 
them  by  reason  of  the  construction  of  said  road ; 
but  no  right  of  any  kind  shall  vest  in  said  rail- 
way company  in  or  to  any  part  of  the  right  of 
way  herein  provided  for  until  •  •  •  the 
compensation  aforesaid  has  been  fixed  and  paid: 
•  *  •  Provided,  that  the  consent  of  the  In- 
dians to  said  right  of  way  and  compensation 
•hall  he  obtained  by  said  railroad  company  in 
such  manner  as  the  Secretary  of  the  Interior 
■hall  prescribe  before  any  right  under  this  act 
■hall  accrue  to  said  company. 

Basing  our  conclusion  upon  the  presump- 
tion that  the  railroad  company  had  complied 
with  the  conditions  above  recited,  it  appears 
that  prior  to  entering  luto  the  treaty  with 
the  Nez  Perce  Indians,  whereby  the  United 
States  undertook  to  prohibit  the  introduction 
of  intoxicating  liquors  into  the  Indian  coun- 
try, as  above  mentioned,  both  the  United 
States  and  the  Nez  Perce  Indians  had  convey- 
ed the  land,  upon  which  the  homicide  was 
committed,  to  the  said  Palouse  &  Spokane 
Railway  Comi)any,  thereby  extinguishing  the 
Indian  title,  which  brings  this  case  in  line 
with  that  of  Cloirmont  v.  United  States,  su- 
pra, wherein  it  was  decided,  as  above  quot- 
ed, that  the  land  included  within  such  right 
of  way  was  not  "Indian  country."  In  the 
light  of  this  authority,  we  conclude  that  the 
homicide  described  in  the  information  occur- 
red within  the  Jurisdlctloii  of  the  state  of 


Idaho,  and  not  of  the  United  States,  and  that 
the  state  courts  have  Jurisdiction  to  try  the 
appellant,  and  the  federal  courts  have  not 

This  court  has  heretofore  decided  that  the 
courts  of  the  state  of  Idaho  have  jurisdiction 
to  try  all  criminal  cases  arising  within  the 
former  Ne«  Perce  Indian  reservation,  except 
those  pertaining  to  the  introduction  of  Intoxi- 
cating liquor  into  the  Indian  country.  State 
▼.  Lott,  21  Idaho,  046,  123.  Pac.  491. 

[3]  There  appears  in  the  transcript  In  tbls 
case,  in  support  of  the  motion  of  the  appel- 
lant for  a  new  trial,  the  affidavit  of  Clay  Mc- 
Namee,  Esq.,  one  of  the  attorneys  for  appel- 
lant wherein  he  states,  among  other  things, 
that  said  trial  began  on  the  27th  day  of  No- 
vember, 1914,  and  ended  about  the  hour  of  4 
o'clock  p.  m.  on  December  1,  1014.  Said  affi- 
davit further  recites: 

"That  on  the  afternoon  of  November  27,  1914, 
after  the  jury  had  been  selected  to  try  said 
cause,  one  of  the  jurors,  William  Nixon,  inquired 
of  the  judge  of  the  court  if  the  jury,  while  be- 
ing kept  together  and  trying  said  trial,  would  be 
allowed  to  have  reading  matter;  that  the  court 
replied  to  the  juror  that  the  members  of  the  jury 
would  be  allowed  to  procure  as  many  magazines 
or  other  reading  material  as  they  might  desire; 
that  at  that  time  affiant  objected  to  any  of  the 
daily  newspapers  being  given  to  the  jury  during 
the  trial  of  said  cause  or  during  their  delibera- 
tion on  their  verdict ;  that  the  judge  of  the 
said  court  then  stated  that,  if  any  daily  news- 
papers were  allowed  to  be  given  to  the  jurors, 
any  report  concerning  the  trial  of  said  Samuel 
'Tilden  therein  contained  should  be  cut  out  of 
said  papers,  or  that  the  members  of  the  jury 
should  not  read  any  report  contained  in  said  pa- 
pers of  said  trial  or  toe  proceedings  had  there 

Said  affiant  further  states  In  his  affidavit 
that  he  has  been  informed,  since  the  dis- 
charge of  the  jury,  that  a  certain  daily  news- 
paper, in  said  affidavit  named,  of  November 
28th  and  29th,  respectively,  to  the  extent  of 
one  or  more  copies,  was  allowed  to  be  had 
by  the  members  of  the  jury;  that  said  paper 
is  published  In  the  dty  of  Lewlston.  Ac- 
companying the  affidavit  is  an  exhibit  al- 
leged to  consist  of  a  copy  of  articles  purport- 
ing to  be  statements  of  the  proceedings  in 
said  trial,  together  with  comments  as  to  the 
merits  of  the  case,  appearing  in  said  news- 
paper on  said  dates.  These  purported  news- 
paper articles  will  not  be  here  quoted  at 
length,  but  there  has  been  selected  therefrom 
the  following: 

"Jackson,  who  was  a  very  popular  young  In- 
dian, died  the  day  following  the  shooting,  but 
made  the  following  statement  when  it  was  re- 
alized he  could  not  survive:  'On  May  6,  1914, 
about  ten  o'clock  p.  m.,  I  together  with  Joseph 
White,  Harrison  Jabes,  Benjamin  Wilcox, 
Charles  Bogers,  Albert  Davis,  Calaf  Garter, 
Peter  Types  and  others,  was  on  my  way  from 
Pullman,  Wash.,  where  we  played  baseball  and 
on  coming  to  Joseph,  Idaho,  one  Samuel  Tilden 
did,  without  any  excuse,  shoot  me  in  the  side. 
Without  any  words  and  as  I  passed  the  said 
Samuel  Tilden  he  struck  me  over  the  head  with 
his  gun.  At  this  I  tried  to  take  the  gun  away 
from  him  for  fear  he  would  shoot  some  one  and 
he  then  shot  me  In  the  side.  I  had  no  whisky 
on  my  person  and  no  one  else  did  that  I  know 
oL    Samuel  Tilden  did  search  all  the  hoys  for 
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w)|t8k7  but  found  none  and  this  I  beliere  Is 
what  made  him  shoot.'  This  statement  was  cor- 
roborated at  both  the  inquest  and  preliminary 
examination  by  numerous  witnesses  and  so 
Tllden  was  held  for  trial  on  the  murder  charge." 

Said  aiSant  further  states  in  his  affidavit 
that  he  ia  informed  and  verily  believes  that 
different  members  of  the  jury  read  the  re- 
ports contained  In  said  issues  of  said  paper 
during  the  progress  of  the  trial  and  were 
thereby  biased  and  prejudiced  against  said 
defendant  while  deliberating  upon  their  ver- 
dict in  the  above-entitled  cause. 

In  support  of  the  motion  for  a  new  trial 
the  affidavit  of  J.  V.  Le  Clair,  one  of  the 
members  of  the  said  jury,  was  submitted  to 
the  court,  In  which  he  states  that  during  the 
course  of  the  trial  the  members  of  said  jury, 
on  the  28th  and  29tb  days  of  November,  were 
permitted  by  the  jury  bailiff  to  have  and  to 
read  one  or  more  copies  of  said  newspaper. 
Counsel  for  respondent,  commenting  upon  the 
manner  tn  which  this  matter  is  brought  be- 
fore the  court,  says: 

"First,  the  record  fails  to  show  what  order  the 
court  made  in  regard  to  allowing  the  Jurors  to 
have  reading  matter  and  newspapers  before 
them.  This  hiatus  in  the  record,  and  which 
should  have  been  included  in  the  bill  of  excep- 
tions, Is  attempted  to  be  remedied  by  an  affi- 
davit of  counsel  on  motion  for  a  new  triaL  *  *  *  " 

The  affidavits  and  exhibits  above  mention- 
ed were  incorporated  in  the  bill  of  excep- 
tions, and  It  was  stipulated  by  the  county 
attorney  and  counsel  for  the  appellant  that 
the  statement  of  case  and  bill  of  exceptions 
were  true  and  correct,  and  the  said  bill  of 
exceptions  and  statement  of  the  case  on  mo- 
tion for  a  new  trial,  including  the  said  affi- 
davits and  exhibits,  were  settled  and  allow- 
ed by  the  trial  court  on  the  24th  day  of  Feb- 
ruary, 1915.  In  his  order  overruling  and 
denying  the  motion  for  a  new  trial,  the  court 
mentions  the  matters  and  papers  taken  into 
consideration  by  him  In  reaching  his  conclu- 
sion upon  said  motion,  and  among  the  pa- 
pers so  mentioned  in  said  order  appear  the 
affidavits  In  support  of  the  motion  for  a  new 
trial. 

We  conclude,  therefore,  that  the  matter  of 
the  Introduction  into  the  jury  room  of  the 
said  newspapers,  under  the  circumstances 
disclosed  in  said  affidavits,  is  fairly  and  prop- 
erly before  this  court  for  consideration  upon 
the  appeal  from  the  order  overruling  and 
denying  appellant's  motion  for  a  new  trial. 

[4, 1]  It  is  earnestly  urged  by  counsel  for 
the  respondent  that  the  showing  made  by  ap- 
pellant is  Insufficient  upon  this  point  In  that 
It  has  not  been  shown  that  any  member  of 
the  jury  read  said  newspaper  article.  In  vio- 
lation of  the  order  of  the  court,  or  was  In- 
fluenced thereby  In  reaching  a  verdict;  nei- 
ther is  it  diown  that  the  articles  were  not 
cut  from  the  papers,  In  conformity  with  the 
order  of  the  court,  before  they  were  given 
to  the  jury. 

Since  the  court  carefully  Instructed  the 
Jury  to  refrain  from  reading  newspaper  re- 


ports abont  the  trial,  and  since  he  also  in- 
structed the  bailiff  to  cut  from  any  newspa- 
pers given  to  the  jury  such  reports,  it  is  very 
apparent  that  It  would  be  difficult  for  coun- 
sel for  the  appellant  to  procure  from  the 
members  of  the  jury  or  the  bailiff  affidavlta 
that  they  had  violated  these  orders.  It  Is 
equally  apparent  that  it  would  have  beoi  an 
easy  matter  for  counsel  for  the  refi>ondent 
to  procure  affidavits  that  such  orders  h^d 
not  been  violated,  if,  in  fact,  they  had  not. 

It  was  Incumbent  upon  counsel  for  the  re- 
spoAdent,  If  the  bailiff  cut  from  the  said 
newspapers  the  articles  complained  of,  to 
have  presented  his  affidavit,  showing  that 
fact,  to  the  trial  court.  In  opposition  to  the 
motion  for  a  new  trial,  and  it  was  likewise 
incumbent  upon  counsel  for  the  respondent 
to  have  presented  the  affidavits  of  tbe  mem- 
bers of  the  jury  showing  that  they  bad  not 
read  the  articles  complained  of  If  they  had 
not.  The  failure  to  do  this  raises  a  strong 
presumption  that  the  newspapers,  containing 
such  articles,'  got  into  the  possession  of  the 
jury  while  it  had  the  case  under  considera- 
tion, and  that  said  artides  were  read  by 
its  members.  The  law  upon  this  point,  as 
we  view  It,  is  clearly  stated  by  Chief  Jus- 
tice Sharkey  in  the  majority  opinion  of  the 
court  in  ttie  case  of  Hare  v.  State,  4  How. 
(Miss.)  187,  as  foUows: 

"To  me  it  seems  tliat  the  Use  of  distinction  is 
here  so  clearly  drawn  that  it  is  impossible  to 
mistake  it,  and  so  fortified  by  reason  as  to  place 
it  beyond  doubt.  It  is  briefly  this:  If  the  pa- 
rity of  the  verdict  might  have  been  affected,  it 
must  be  set  aside;  if  it  could  not  have  been  af- 
fected, it  will  be  sustained." 

If  the  Jury  or  any  member  at  it,  after  hav- 
ing been  selected  and  before  reaching  a  ver- 
dict in  this  case,  read  the  articles  set  forth 
In  the  exhibits  attached  to  the  affidavit,  par- 
ticularly the  one  hereinbefore  quoted,  it 
clearly  appears  to  our  minds  that  the  Judg- 
ment should  have  been  arrested  and  a  new 
trial  granted.  There  is  absolutely  nothing  in 
the  record,  aside  from  Qie  newspaper  articie 
complained  of,  to  indicate  that  William  Jack- 
son made  a  dying  declaration.  The  solemni- 
ty of  a  dying  declaration  is  such  that  juries 
are  greatly  impressed  by  them,  and  they  are 
permitted  to  be  introduced  In  evidence  only 
when  the  foundation  therefor  has  been  prop- 
erly laid  and  are  received  and  considered  by 
the  Jury  only  under  proper  instruction  from 
the  court.  In  this  case  it  does  not  appear 
that  any  dying  declaration  was  made  or  was 
used  at  the  coroner's  Inquest  or  preliminary 
examination,  although  the  newspaper  article 
states  that  one  was  made,  and  indicates  that 
it  was  so  used,  and  purports  to  quote  it  The 
foundation  for  It  was  not  laid ;  It  was  not  in 
evidence;  and  the  defendant  did  not  receive 
the  protection  of  a  proper  Instruction  from 
the  court  to  the  Jury  relative  to  such  a  dying 
declaration,  which  the  court  would  have  giv- 
en had  one  been  admitted  In  evidence. 

It  is  very  likely  that,  if  said  newspaper 
containing  said  articles  got  Into  the  hands  of 
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the  Jurors,  the  report  ot  the  trial  upon  wbicb 
they  were  engaged  received  tbeir  immediate 
consideration  and  influenced  them  greatly  to 
the  prejudice  of  the  defendant 

Counsel  for  respondent  iu  their  brief  hare 
cited  the  case  of  United  States  ▼.  William 
McKee,  3  Cent  Law  J.  258,  Fed.  Cas.  No. 
15,683,  and  have  quoted  therefrom  as  fol- 
lows: 

"The  third  ground  of  the  motion  for  a  new 
trial  is  in  respect  to  the  newspaper  article,  and 
in  the  judgment  of  both  of  us,  that  was  an  im- 
proper article  to  be  published  when  the  jury 
was  about  to  take  the  case  under  consideration, 
if  it  was  intended  it  should  be  read  by  them. 
The  courts,  before  they  were  disabled  by  act  of 
Congress,  treated  all  articles,  calculated  to  in- 
fluence the  result  of  a  pending  case,  as  con- 
tempts of  their  authority,  and  punished  the  writ- 
era  of  such  articles  accordingly.  Now,  that 
article  cannot  be  read  without  showing  that 
there  was  a  bias,  at  all  events,  against  the  de- 
fendant That  IS  undeniable,  and  if  there  is 
good  reason  to  believe  that  that  article  had  been 
read  by  the  jury,  and  had  influenced  their  ver- 
dict if  it  was  shown  here  conclusively  that  it 
had  been  read  by  them,  we  might  be  obliged, 
thotigb  we  would  be  otherwise  satisfied  with  the 
verdict  on  legal  principles,  and  following  es- 
tablished precedents  in  this  regard,  to  give  the 
defendant  a  new  trial.  I  make  these  remarks, 
because  it  ought  to  be  understood  that  all  at- 
tempts to  influence  the  public  mind,  and  partic- 
ularly to  influence  Jurors  when  they  have  a  case, 
civil  or  criminal,  before  them,  are  improper; 
and,  I  think,  when  journalists,  respectable  jour- 
nalista,  understand  this,  they  will  act  according- 
ly. But  it  is  to  be  remembered  in  this  case  that 
we  said  to  the  jury,  after  having  first  prohibited 
the  reading  of  papers:  'Tou  may  read  papers 
containing  a  report  of  this  trial,  but  you  must 
not  read  any  editorial  comments  or  articles 
criticizing  the  trial  one  way  or  the  other.'  It 
is  in  evidence  that  this  article  was  published, 
but  there  is  the  affidavit  of  no  juror  or  other 
person. tliat  it  was  ever  read.  Mr.  Stevens,  the 
bailiff,  testifies  that  two  copies  of  the  paper 
were  bought  by  the  jury,  but  no  witness  stated 
that  this  article  was  ever  read  by  a  juror.  Now, 
in  view  of  the  fact  that  we  had  cautioned  the 
jury  against  reading  such  articles,  and  this  ar- 
ticle disclosed  that  it  was  an  improper  one  by 
the  very  heading  of  it,  shall  we  suppose  that 
the  jury  disregarded  their  duty  without  any 
showing,  or  must  we  suppose  that  they  did  not? 
That  is  a  matter  that,  if  it  were  true,  could 
have  be«i  shown  by  the  affidavit  of  jurors,  but 
there  is  no  such  affidavit;  and  on  that  ground 
we  think  that  the  motion  for  a  new  trial  must 
fail,  the  same  as  the  others." 

The  same  case  is  quoted  from  even  at  con- 
siderably greater  length  than  as  above  set 
out  in  a  note  to  the  text  in  Thompson  and 
Uerriam  <m  Juries,  p.  413.  In  said  note,  im- 
mediately following  the  excerpt  quoted  and 
relied  upon  by  counael  for  respondent,  it  is 
stated: 

"This  decision,  it  is  believed,  cannot  be  sup- 
ported either  by  precedent  or  on  principle.  The 
able  and  humane  judge  who  rendered  it  has  been 
censured  for  mitigating  the  punishment  of  Mc- 
Kee to  imprisonment  in  the  county  jail,  instead 
of  the  penitentiary.  His  real  fault  was  that 
be  did  not  grant  him  a  new  trial.  ■  The  case 
excited  great  interest  Reporters  were  present, 
representing  the  daily  papers  of  the  principal 
cities  of  the  Union.  A  paper  owned  by  the  de- 
fendant himself  was  publishing  a  verbatim  re- 
port of  the  triaL  Under  these  drcnmstances, 
permission  given  to  the  jury  to  read  newspaper 
reports  of  the  trial  was  an  extraordinary  in- 


dulgence, whether  regard  be  had  to  the  rights  ot 
the  government  or  to  those  of  the  prisoner.  It 
was  scarcely  possible  that  such  reports  would 
not  exhibit  the  bias  of  their  authors,  and  that 
they  would  not  be  accompanied  by  editorial 
comments  which  it  would  be  impossible  to  keep 
from  the  jury.  Under  the  peculiar  constitution 
of  the  federal  courts,  no  appeal  or  writ  of  error 
is  allowed  in  a  criminal  case,  and  McKee  had 
no  opportunity  to  take  the  judgment  of  an  ap- 
pellate court  upon  this  question.  It  can  scarce- 
ly be  doubted  what  the  judgment  of  an  appel- 
late tribunal  upon  the  question  as  there  present- 
ed would  have  been." 

In  case  of  Palmer  v.  Utah  ft  Nor.  By.  Co., 
2  Idaho,  315,  13  Pac.  426,  the  court,  quoting 
from  the  case  of  Knight  v.  Inhabitants  of 
Freeport  13  Mass.  218,  says: 

"We  cannot  be  too  strict  in  guarding  trials 
by  jury  from  improper  influence.  This  strict- 
ness is  necessary  to  give  due  confidence  to  par- 
ties in  the  results  of  their  causes,  and  every  one 
ought  to  know  that  for  any,  even  the  least,  in- 
termeddling with  jurors  a  verdict  will  always  be 
set  aside." 

Upon  the  showing  made  by  appellant  that 
the  Jury  was  permitted  to  read  said  news- 
papers, in  the  absence  of  a  showing  upon  the 
oart  of  respondent  tbat  the  articles  com- 
plained of  Iiad  been  cut  therefrom,  or  that 
none  of  the  members  of  the  Jury  read  said 
artlclei^  the  court  should  have  arrested  the 
Judgment  and  granted  a  new  trial. 

[(]  In  the  bill  of  exceptions  presented  in 
this  case  there  is  brought  to  our  attention 
the  ruling  of  the  court  upon  a  question  pro- 
pounded to  the  witness  Albert -Davis  on  his 
cross-examination,  which  we  will  briefly  dis- 
cuss in  view  of  the  fact  that  this  case  most 
be  remanded  for  a  new  trial.  It  had  been 
shown  by  a  witness  produced  prior  to  the 
examination  of  the  said  Davis  tbat  the  In- 
dians who  composed  the  party  returning 
from  Pullman  to  Joseph  had  in  their  posses- 
sion and  had  drunk  a  quantity  of  intoxicat- 
ing liquor,  and  the  witness  Davis,  a  member 
of  the  party,  having  testified  upon  cross-ex- 
amination, "I  came  down  with  the  ball  team 
from  Pullman,  Wash.,  to  Joseph,"  the  fol- 
lowing question  was  propounded  to  him: 

"Q.  Had  you  been  drinking  that  evening?" 
(Objected  to  as  incompetent  irrelevant  and  im- 
material, and  not  cross-examination.  Nothing 
asked  about  being  to  Pullman.)  Mr.  McNamee : 
To  show  his  mental  condition.  The  Court: 
He  is  not  here  on  trial,  or  I  would  let  you  on 
your  side  of  the  case  show  it  just  how  much  he 
did  drink;  but  I  hardly  think  it  is  cross-exam- 
ination ot  this  witness." 

This  ruling  was  erroneous.  It  is  said  in 
40  Cyc.  2574,  as  follows: 

"The  fact  that  a  witness  was  intoxicated  at 
the  time  of  the  events  concerning  which  he  tes- 
tifies bears  upon  bis  capacity  for  accurate  ob- 
servation and  correct  memor:^  and  hence  is 
proper  to  be  shown  and  considered  in  passing 
upon  his  credibility,  although  it  does  not  render 
him  absolutely  unworthy  of  credit;  and  it  is 
proper  to  cross-examine  a  witness  tally  as  to 
whether  he  was  intoxicated  at  such  time,  al- 
though the  intoxication  of  the  witness  at  such 
time  may  be  shown  without  first  asking  him 
whether  he  was  intoxicated." 

TltlB  seems  to  be  a  correct  statement  of 
the  law.    It  ia  certainly  proper  to  cross-ex- 
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amine  a  witness  to  an  encounter  as  to  aoy 
facta  showing  Ills  ability  or  lack  of  ability  to 
properly  observe,  clearly  understand,  remem- 
ber, and  relate  what  took  place.  The  witness 
should  have  l>een  required  to  answer  the 
question. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

SUIililVAN,  C.  J.,  and  BUDGE,  J.,  concur. 

(27  Idaho.  193)  ■==■ 

BRINTON  V.  STEBUB  et  al. 

(Supreme  Court  of  Idaho.    April  12,  1916.    Be- 

hearintr  Denied   April  27,  1915.) 

Appeal  and  Ebsor  «=»1194— Decision— Con- 
btbtjction— pubpose  of  remand. 

Held,  that  upon  a  former  hearing  this  case 
was  remanded  to  the  trial  court  in  order  that 
"permanent  and  lasting  monuments"  might  be 
established  upon  the  dividing  line  between  the 
lots  in  controversy,  in  accordance  with  the  find- 
ings and  decree  of  the  trial  court,  and  not  for 
the  purpose  of  making  any  change  in  such  line, 
as  found  by  the  trial  court  to  be  the  true  line 
between  said  lots. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4648-4656,  4600 ;  Dec.  Dig. 
«=»1194.] 

Appeal  from  District  Court,  Nez  Perce 
County;    Edgar  C.  Steele,  Judge. 

Action  by  Cales  Brinton,  attorney  In  fact 
of  Thomas  W.  Jones,  against  Wesley  Steele 
and  another.  From  Judgment  for  det^dants, 
plaintiff  appeals.    Affirmed. 

Ben  F.  Tweedy,  of  Lewlston,  for  appe- 
lant. George  W.  Tannablll,  of  Lewlston,  for 
respondents. 

BUDGE,  J.  This  action  has  been  three 
times  before  this  court  (Brinton  v.  Steele^  19 
Idaho,  71,  112  Pac  310;  Id.,  23  Idaho,  615, 
131  Paa  602;  Id.,  25  Idaho,  783,  140  Pac. 
113),  and  is  again  before  this  court  upon 
appeal  from  a  Judgment  in  favor  of  respond- 
ent 

This  court,  spealdng  through  the  late  Jus- 
tice George  H.  Stewart,  In  rendering  its 
opinion,  found  in  23  Idaho,  616,  131  Pac. 
662,  affirmed  the  Judgment  of  the  trial  court; 
but  for  the  purpose,  as  clearly  appears  from 
the  opinion  when  considered  as  a  whole,  of 
perman«>tly  establishing  the  boundary  line 
upon  the  ground  between  lots  12  and  13,  block 
30  of  the  city  of  Lewlston,  owned  by  the  ap- 
pellant and  respondent  respectively,  made 
the  following  statement: 

"From  the  finding  it  is  apparent  that  the  divid- 
ing line  between  lots  12  and  13  is  and  should 
be  fixed  from  the  survey  made  by  Briggs  and 
Mazon  by  making  proper  apportionment  of  ex- 
cess land  in  the  southern  ends  of  lota  12  and  13 
and  that  being  true,  the  true  line  between  the 
two  lots  should  be  established  and  identified  by  a 
clear  description  in  the  findings  and  decree  and 
also  upon  the  ground  by  proper  monuments." 

The  proper  apportionment  had  already 
been  made  by  Briggs  and  Alaxon,  whose  sur- 
vey of  the  boundary  line  between  said  lots 
12  and  13  had  by  the  trial  court  in  its  findings 


and  decree  been  adopted  as  the  true  line, 
which  finding  by  the  trial  court  and  the  de- 
cree based 'thereon  were  found  by  this  court 
to  be  sufilcient,  but  not  certain  and  sjieciQc 
as  to  the  location  of  the  true  boundary  line 
upon  the  ground  between  said  lots  12  and  13, 
and  for  the  purpose  of  establishing  perma- 
nently the  true  tMundary  line  upon  the 
ground  between  said  loto  12  and  13,  and  that 
the  said  boundary  line  might  be  more  fully 
identified  by  the  findings,  this  court  direct- 
ed that  the  true  line  between  said  lots  should 
be  marked  by  placing  proper  and  lasting 
monuments  along  said  line,  and  that  said 
lasting  monuments  be  described  in  the  find- 
ings of  the  court,  in  order  that  the  parties 
to  this  action  at  any  future  time  might  be 
able  to  identify  the  correct  dividing  line  be- 
tween said  lote  12  and  13  by  reference  to  the 
findings  of  the  trial  court  and  by  the  perma- 
nent monuments. 

While  It  is  true  that  the  language  used  in 
this  connection  in  the  opinion,  as  well  as 
the  language  used  in  remanding  the  cause  for 
further  proceedings,  is  unfortunate  by  rea- 
son of  the  use  of  the  word  "reversed"  Instead 
of  the  word  "remanded,"  from  a  considera- 
tion of  the  entire  opinion,  it  is  quite  clear 
to  us  the  court  reached  the  conclusion  that 
the  permanency  of  the  line  establlsbed  be- 
tween said  lots  depended  upon  the  existence 
of  a  line  of  trees  dividing  said  lots  and  in  time 
these  trees  would  disappear,  which.  In  all 
probability,  would  result  In  the  ccmtention 
between  the  parties  to  this  action  over  the 
correct  line  being  renewed.  Therefore,  in 
order  to  avoid  such  a  contingency,  thia  Gomt 
directed  that  "proper  monumente"  be  erected 
along  the  line  theretofore  established  by  the 
survey  of  Briggs  and  Mazon,  which  line  had 
been  previously  adopted  by  the  trial  court 
as  the  correct  dividing  line.  The  concluding 
portion  of  the  opinion  was,  no  doubt,  confus- 
ing to  the  trial  Judge.  This  is  evident  from 
the  fact  that,  after  the  cause  was  remanded, 
considerable  time  elapsed  before  the  direc- 
tions of  this  court  were  complied  with  and 
resulted  in  the  Issuance  of  an  alternative 
writ  of  mandamus  directed  against  the  trial 
Judge  for  failure  to  comply  with  the  Judg- 
ment and  order  of  this  court  See  Brinton 
T.  Steele,  25  Idaho,  783,  140  Pac.  U3,  where 
this  court  made  the  following  order: 

"The  [trial]  court  should  direct  the  surveyor, 
whose  survey  has  been  adopted  and  which  be 
proposes  to  follow  in  this  case,  to  go  upon  the 
ground  and  there  establish  permanent  and  last- 
ing monuments,  and  these  should  be  referred  to 
in  the  findings  and  decree  so  definitely  and  cer- 
tainly as  to  leave  no  doubt  as  to  the  exact  points 
through  which  this  dividing  line  runs.  Evident- 
ly the  court  means  to  find  that  the  dividing 
line  between  these  adjoining  properties  runs 
through  the  center  of  this  row  of  trees.  Those 
trees  are  now  old  and  decaying  and  will  doubt- 
less be  removed  from  the  ground  in  a  very  tew 
years,  and  a  decree  referring  to  them  will  then 
be  as  uncertain  and  indefinite  as  baa  l>een  the 
line  during  the  past    It  will  then  talte  extrane- 


CssFor  other  casn  ■••  smms  topto  and  KET-NUMBER  In  all  Key-Mamb*r«d  Digests  and  Indexes 

Digitized  by  VjOOQ  IC 


Idaho) 


6RIKT0N  ▼.  STEE1.B 


106:5 


OUB  and  oral  evidence  to  prore  the  location  of 
this  Une." 

It  is  clear  that  the  intention  of  this  court, 
in  view  of  the  fact  that  the  trial  court  had 
not  caused  to  be  erected  "permanent  and 
lasting  monuments"  along  the  correct  line  as 
established  by  Briggs  and  Maxon,  and  failed 
to  refer  to  said  permanent  and  lasting  monu- 
ments in  its  findings  of  fact,  wtiich  findings, 
and  decree  in  this  respect  were  not  specific 
and  certain,  was  merely  to  direct  that  this 
be  done;  remanding  the  case  for  tliat  pur- 
pose only,  and  not  for  the  puriwse  of  making 
any  changes  in  the  line  as  established  by 
Briggs  and  Maxon  or  causing  the  line  to  be 
changed  or  run  in  any  other  or  different 
course  than  tliat  found  by  the  trial  court  to 
be  the  true  line  according  to.  the  above-men- 
tloned  survey. 

The  trial  court,  in  compliance  with  the  or- 
der above  mentioned,,  directed  Eklson  D. 
Briggs,  one  of  the  surveyors  whose  survey 
was  adopted  by  the  court,  to  go  upon  the 
ground  and  establish  permanent  and  lasting 
monuments  on  the  dividing  Une  between  lots 
12  and  13,  block  30,  and  to  report  the  same 
to  the  court  Thereafter,  in  pursuance  to 
the  order  of  the  court,  Briggs  rechecked  the 
line  theretofore  established  by  himself  and 
Maxon  and  made  his  report,  which  in  part 
is  as  follows: 

"I  further  certify  that  having  been  re<]nested 
to  locate  said  line  dividing  lots  12  and  13,  of 
block  30,  with  reference  to  the  row  of  poplar 
trees  referred  to  in  the  above  entitled  action,  I 
retraced  the  said  line  dividing  said  Iota  12  and 
13,  of  block  30,  to  note  its  relation  to  said 
trees,  and  for  the  information  of  the  above  en- 
titled court  and  the  said  parties  to  said  action, 
I  beg  to  report  as  follows: 

"Starting  from  the  said  undisputed  point  of 
northwest  comer  of  lot  13,  block  30,  thence 
Roiith  29  degrees,  01  minutes  west,  upon  said 
line  897  feet  in  length  to  the  southwest  comer  of 
point  of  lot  13,  block  30,  a  brick  building  is  con- 
structed on  the  northeast  corner  of  said  lot  12, 
block  30,  which  entirely  covers  the  stump  of 
the  tree  which,  ^  still  standing,  would  be  the 
first  tree  of  said  row. 

"The  said  line  intersects  the  first  tree  of  said 
row  now  standing  at  a  point  80.2  feet  from  said 
monument  at  northwest  comer  of  lot  13,  block 
30,  said  line  passing  directly  through  the  center 
of  said  first  tree. 

"The  said  line  intersects  the  second  tree  now 
standing  of  said  row  at  a  point  98.2  feet  from 
said  monument  at  northwest  corner  of  lot  13, 
block  30,  said  line  passing  a  little  to  the  west  of 
the  center  of  said  second  tree,  which  has  grown 
toward  the  east. 

"The  said  line  intersects  the  third  tree  now 
standing  of  said  row  at  a  point  116  feet  from  said 
monument  at  northwest  corner  of  lot  13,  block 
30,  and  passes  through  the  present  center  of  said 
third  tree. 

"The  said  line  intersects  the  fourth  tree  of 
said  row,  now  standing  and  passes  throngh  the 
eastern  half  of  said  fourth  tree,  which  has 
grown  toward  the  west;  and  adjacent  to  said 
tree,  on  said  Une,  I  set  a  monument  which  is 
282.6  feet  from  said  monument  at  northwest 
comer  of  lot  13,  block  30,  consisting  of  three- 
fourths  inch  galvanized  gas  pipe. 

"There  was  also  a  tree  between  the  third  and 
fourth  trees  herein  referred  to,  which  has  been 
removed,  but  said  line  intersects  the  center  of 


the  stump  of  said  tree,  and  that  all  of  said  trees 
are  about  three  and  one-half  feet  in  diameter. 
"That  to  further  establish  and  identify  the 
said  line  I  also  installed  two  additional  monu- 
ments as  follows:    •    •    •  •• 

By  referring  to  the  findings,  It  will  be  seen 
that  the  court  adopted  the  report  of  the  sur- 
veyor, re-establishing  the  true  line  between 
said  lots  and  placing  permanent  and  lasting 
monuments  along  this  line  upon  the  ground. 

While  It  is  true,  as  contended  by  counsel 
for  appellant,  that  the  language  this  court 
used  in  its  opinion  (25  Idaho,  78«,  140  Pac.  113) 
is  to  the  effect  that  the  Une  should  be  fixed  and 
established  "through  the  center  of  this  row  of 
trees,"  It  is  clear  that  the  court  Intended  to 
hold  that  the  original  survey  should  be  per- 
manently established,  not  necessarUy  through 
the  center  of  each  and  every  poplar  tree,  but 
without  regard  to  whether  or  not  the  line 
ran  through  the  center  of  each  and  every 
poplar  tree.  The  true  line  had  been  fixed  by 
the  Briggs  and  Maxon  survey  and  the  proper 
apportionments  made.  Therefore  there  was 
no  necessity  for  making  other  or  different  ap- 
portionments, and  it  was  never  intended  that 
the  apportionments  theretofore  made  should 
be  In  any  manner  disturbed,  or  that  the  true 
and  correct  line  should  be  changed.  But  It  was 
intended  that  the  true  and  correct  line  should 
be  permanently  established  by  the  placing  of 
lasting  and  permanent  monuments  along  the 
line  between  said  lots  12  and  13,  and  that  the 
court  should  refer  to  said  fixed  and  lasting 
monuments  In  itsi  findings  of  fact  Counsel 
for  appellant  contends,  by  reason  of  the  fact 
that  this  court  unfortunately  used  language 
which  might  be  construed  to  mean  that  the 
line  must  be  established  through  the  center  of 
the  row  of  poplar  trees,  that,  irrespective  of 
where  the  true  and  correct  Une  was.  It  was 
nevertheless  the  imperative  duty  of  the  trial 
court  to  disregard  the  true  line  and  run  a  line 
through  the  center  of  each  and  every  tree. 
The  least  deviation  from  the  center  of  any  of 
said  row  of  poplar  trees  would  be  In  violation 
of  the  order  of  the  court  With  this  conten- 
tion we  are  not  In  accord.  We  are  satisfied 
from  a  careful  consideration  of  this  entire 
litigation  that  the  only  Intention  or  purpose 
of  this  court  was  to  have  established  between 
said  lots  12  and  13,  permanent  and  lasting 
monuments  along  the  correct  line.  In  order  to 
avoid  any  further  litigation.  When  this  was 
done,  the  order  of  this  court  had  been  fully 
complied  with. 

The  closing  part  of  the  opinion  reads  as 
foUows: 

"The  judgment  is  reversed  [remanded],  and  the 
trial  court  Is  directed  to  proceed  and  carry  out 
the  views  expressed  by  this  court  and  incorpo- 
rate in  the  findings  and  decree  the  suggestions 
and  directions  of  this  opinion." 

This  court  did  not  order  a  new  trial  or  di- 
rect that  additional  testimony  be  submitted. 

Counsel  for  appellant  does  not  contend  that 
the  surveyor  did  not  fix  the  monumen'ts  upon 
the  line  adopted  by  the  trial  court  as  being 
the  correct  line  based  upon  the  Briggs  and 
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MaxoQ  surrey,  bat  rather  contends  that  the 
original  surrey  made  by  Brlggs  and  Mazon 
was  not  correct  Hie  trial  court  harlng  pass- 
ed upon  that  question,  and  this  court  having 
affirmed  the  trial  court,  there  was  nothing 
for  the  trial  court  to  do  but  to  establish  the 
permanent  and  lasting  monuments  along  the 
line  located  upon  th6  {ground  by  Briggs  and 
Mazon.  Counsel  did  not  offer  to  show  that 
this  line  was  not  re-established  and  the  per- 
manent and  lasting  monuments  placed  upon 
the  correct  line  surveyed  by  Briggs  and 
Mazon. 

We  have  therefore,  concluded  that  the  trial 
court  did  not  err  in  entering  up  judgment  In 
this  cause  In  favor  of  the  respondent  The 
judgment  is  sustained,  with  costs  to  respon- 
dent 

SULUVAN,  0.  J.,  and  MOBGAN,  I^  con- 
car. 

(27  Idaho,  2S1) 

Bz  parte  HUSTON. 
(Supreme  Court  of  Idaho.    April  23,  1915.) 

1.  BicBxzzLEKKNT  «=>36— Pcauo  OmCEBS— 
Public  Morkts— Pboof. 

In  order  to  warrant  a  conviction  under  sec- 
tion 6975,  Bev.  Codes,  it  must  be  found  that 
the  defendant  officer  is,  in  the  language  of  the 
statute,  "charged  with  the  receipt,  safe-keeping, 
transfer  or  diaborsement  of  public  moneya. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  |  60 ;    Dec  Dig.  «=>36.] 

2.  Ekbezzlement  9=>21  — Statb  Acditob  — 
"CtrsTODiAN  OF  Public  Mohkts." 

The  state  auditor  in  his  official  capacity  as 
such  officer  is  not  the  custodian  of  public  mon- 
eys, within  the  meaning  of  section  6975,  Rev. 
Codes,  and  is  not  properly  classified  with  those 
public  officers  who  receive  public  moneya,  or  are 
charged  with  safe-keeping,  transferring,  or  dis- 
bursing the  same,  with  relation  to  hia  official  du- 
ties in  drawing  warrants  on  public  funds. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  ||  24-29;    Dec.  Dig.  (S=o21.] 

3.  Embezzuemeitt  ®=>21— Pubuo  Officess— 
Custodians  of  Public  Fuhds  — Pubpobe 
OF  Statute. 

Section  6975,  Bev.  Codes,  was  intended  for 
the  punishment  of  that  particular  class  of  pub- 
lic officers  who,  being  charged  with  the  custody 
of  public  funds,  fraudulently  appropriate  to 
their  own  use,  or  the  use  of  another,  a  portion 
of  such  funds,  in  violation  of  their  trust 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  H  24-29;   Dec.  Dig.  «=921.] 

4.  Embezzleioent  «s>21— Pubuo  Officxbs— 
Mistake  of  Judqment. 

It  is  not  the  intent  of  the  Isw  to  hold  a 
public  official  criminally  -  responsible  for  a  mis- 
take of  judgment  under  a  severe  penalty,  in 
case  he  has  made  such  mistake  in  the  absence 
of  actual  fraud,  theft  conspiracy  to  cheat,  or 
some  felonious  and  unlawful  attempt  to  de- 
prive the  state  of  its  public  moneya. 

[Ed.  Note.— For  other  cases,  see  Ehnbezzle- 
ment  Cent  Dig.  U  24-29 ;   Dec.  Dig.  ®=>21.] 

6.  States  «=»73— State  Auditob— Duties- 
Issuance  or  Warbants. 

After  a  claim  has  been  aubmltted  to  the 
state  board  of  examiners  as  provided  by  law. 
and  the  same  baa  been  examined,  audited,  and 
aUowed,  and  the  auditor  directed  to  draw  a 
warrant  In  favor  of  the  claimant,  it  becomes  tfae 


ministerial  duty  of  the  auditor  to  draw  such 
warrant 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  74;    Dec.  Dig.  «=»73r] 

6.  Ekbezzlement  9=921  —  State  AtToiTOB  — 
Mistake— Civil  and  CsiinNAL  Liabilitt. 

If  a  mistake  is  made  by  the  auditor  in 
drawing  a  warrant  upon  the  wrong  fund  or 
item  in  the  same  department,  in  the  absence  of 
collusion,  theft,  or  actual  fraud  on  the  part  of 
the  auditor,  resort  should  he  had  to  the  civil, 
rather  than  the  criminal,  law,  in  aocordanc» 
with  the  following  provision  of  section  1451  Rev. 
Codes,  as  amended  (Sees.  Laws  1913,  p.  57) : 
"For  the  proper  performance  of  the  duties  here- 
in enjoined  npon  the  state  auditor,  as  secretary 
of  the  state  board  of  examiners,  or  for  any  un- 
lawful or  irregular  payment  of  any  account  sub- 
mitted against  the  state,  the  state  auditor  is 
hereby  made  responsible  upon  his  official  bood." 
[Ed.  Note. — For  other  cases,  see  Embeszle- 
ment  Cent  Dig.  J|  24-29 ;   Dec  Dig.  «=>21.1 

7.  Embezzlement  $=3>26  —  Indicticent 
A0AIN8T  State  Offices — Sufficixnct. 

Beld,  that  as  the  facta  alleged  in  the  in- 
dictment do  not  state  a  public  offense  against 
the  petitioner,  he  must  be  discharged;  and  it 
was  so  ordered. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment Cent  Dig.  {f  37,  88;   Dec  Dig.  «=>28.] 

8.  Embezzlement  e=s>9  —  Publio  Monkt  — 
"Receipt"  —  "Safb-Keepino"  —  "Tbans- 
feb"- "Disbubsement." 

A  "receipt"  la  an  acknowledgment  of  the 
fact  of  payment  Where  an  inatrument  signed 
by  a  depository  acknowledges  that  another  per- 
son has  deposited  with  him  for  "safe-keeping" 
a  certain  numlier  of  dollars  in  gold,  which  the 
depositary  is  to  return  when  called  for,  the 
phrase  quoted  implies  that  there  is  a  special  de- 
posit The  word  "disbursement"  which  is  usol 
mterchangeably  with  "transfer"  in  Bev.  Codes, 
{  6975,  means  money  expended  by  an  executor, 
guardian,  or  trustee  for  the  benefit  of  the  es- 
tate in  his  hands  or  in  connection  with  its  ad- 
ministration. Beldittat  these  definitions  as  ap- 
plied to  section  6976,  denouncing  as  a  crime  the 
misappropriation  of  money  by  any  person 
"charged  witb  the  receipt,  safe-keeping,  transfer 
or  disbursement  of  public  moneys,"  are  incon- 
sistent with  any  idea  except  that  the  person 
transferring  or  disbursing  has  the  actual,  cor- 
poreal control  or  custody  of  the  thing  sought  to 
be  transferred  or  disbursed. 

[Ed.  Note.— For  other  cases,  see  Embesile- 
ment  Cent  Dig.  |  7;    Dec  Dig.  «=)9. 

For  other  definitions,  see  Words  and  Phrases, 
First  Series,  Safe-Keeping ;  also  First  and  Sec- 
ond Series,  Disburse;    Receipt;    Transfer.] 

Morgan,  J.,  dissenting. 

Original  application  for  writ  of  habeas 
conms  by  Fred  I*.  Huston.  Petitioner  or- 
dered discharged. 

Edwin  Snow,  of  Boise,  for  petitioner. 
Baymond  Lk  Givens,  E.  P.  Barnes,  and  Jay 
Parrlsti,  all  of  Boise,  for  defendant 

BUDGE,  J.  The  petitioner,  Fred  U  Hus- 
ton, auditor  of  the  state  of  Idaho^  was  in- 
dicted by  the  grand  jury  of  Ada  county  on 
January  IS,  1915,  which  indictment,  eUmlnat- 
ing  the  title,  reads  as  follows: 

"James  H.  Wallis  and  F.  IJ.  Huston  are  ac- 
cused by  the  grand  jury  of  the  county  of  Ada, 
in  the  state  of  Idaho,  by  this  indictment,  of  the 
crime  of  without  authority  of  law  appropriat- 
ing public  moneys  committed  as  follows,  to  wit : 


^s>For  other  csm*  ass  asms  teple  and  KEY-NUMBEE  in  all  Kay-Numbsrsd  Dlgesta  sad  ladsxaa 
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That  on  or  aboat  the  20th  day  ot  Aofiut,  1914, 
and  before  the  finding  of  this  indictment  at 
Boise,  in  the  county  of  Ada,  state  of  Idaho,  the 
said  James  H.  Wallis  then  and  there  being  the 
duly  appointed,  qualified,  and  acting  dairy  food 
and  sanitary  inspector  of  the  state  of  Idaho, 
and  the  said  F.  L.  Huston  being  then  and  there 
the  duly  elected,  qualified,  and  acting  auditor  of 
the  state  of  Idaho,  and  as  such  auditor  charged 
with  the  lawful  disbursement  of  public  moneys, 
did,  willfully,  unlawfully,  and  feloniously,  and 
not  in  the  due  and  lawful  execution  of  their 
trust  as  such  public  officers,  appropriate  funds 
and  public  moneys  belonging  to  the  state  of 
Idaho,  without  authority  of  law  to  the  use  of 
Bobett  Wallis  in  tlie  snm  of  $90,  lawful  money 
of  the  United  States  of  AmericaMiy  then  and 
there  paying  to  the  said  Robert  Wallis,  as  sal- 
ary, the  said  sum  of  $00,  lawful  money  of  the 
United  States  of  America,  out  of  the  traveling 
expense  fund  of  the  said  state  dairy,  food  and 
sanitary  department  appropriation  of  the  stete 
of  Idaho  for  services  rendered  in  the  bacterio- 
logical department  of  the  health  department  of 
the  stete  of  Idaha" 

James  H.  WaUls  is  not  a  party  to  the  peti- 
tion herein  for  a  writ  of  liabeas  corpus,  and 
Is  In  no  way  connected  with  this  proceeding. 
Tbia  Indictment  was  returned  ■  under  section 
69^,  Bev.  Ckides.  We  will  quote  such  por- 
tions of  said  section  only  as  are  conceded 
by  counsel  for  respective  parties  to  form  a 
basis  for  tbls  Indictment,  to  wit: 

"Each  officer  of  this  stete,  or  any  county,  city, 
town,  or  district  of  this  stete,  and  every  other 
person  charged  with  the  receipt,  safe-keeping, 
transfer,  or  disbursement  of  public  moneys,  who 
either: 

"1.  Without  authority  of  law,  appropriates 
the  same  or  any  portion  thereof  to  his  own  use, 
or  to  the  use  of  another;    •    •    • 

"Is  punishable  by  imprisonment  in  the  state 
prison  for  not  less  than  one  nor  more  than  ten 

Sears,  and  is  disqualified  from  holding  any  office 
1  this  state." 

(1 , 2]  The  facts  In  this  case  are  not  dis- 
puted and,  briefly  stated,  are  as  follows: 
Robert  Wallis  rendered  services  In  the  bac- 
teriological laboratory  for  the  months  of 
June,  July,  and  August,  1914,  at  a  fixed  com- 
pensation of  190,  for  which  amount  he  pre- 
sented a  dalm  to  the  head  of  the  department, 
which  claim  was  subsequently  filed  with  F. 
L.  Huston,  state  auditor,  as  secretary  of  the 
state  board  of  examiners.  Tbls  claim  was 
regularly  listed  and  filed  by  said  secretary 
with  tbe  state  board  of  examiners  as  pro- 
Tided  by  law,  and  subsequently  was  by  the 
board  ot  examiners  audited  and  duly  al- 
lowed, wbereupon  the  state  auditor  was  di- 
rected by  the  state  board  of  examiners  to 
draw  a  state  warrant  In  favor  of  the  claim- 
ant for  the  full  amount  of  his  claim.  The 
bacteriological  laboratory  Is  under  the  su- 
pervision of  the  state  board  of  health.  The 
state  dairy,  food,  and  sanitary  department 
Is  lUtewlse  a  department  of  the  state  board 
of  health.  The  Indictment  charges,  in  ef- 
fect, that  the  petitioner  paid  the  said  Robert 
Wallla  tbe  sum  of  $90,  out  of  the  traveling 
expense  fund  of  the  state  dairy,  food,  and 
sanitary  department  appropriation  for  serv- 
ices rendered  in  the  bacteriological  de- 
partment of  the  health  department  of  the 
state   of  Idaho.    Tbe  gist    ot   the   otTense 


charged  appears  to  be  that  tbe  money  was 
paid  out  of  the  traveling  expense  fund 
of  the  state  dairy  food,  and  sanitary  de- 
partment appropriation.  Instead  of  being 
paid  out  of  the  appropriation  for  the  bac- 
teriological department  of  the  health  de- 
partment of  the  state  of  Idaho.  It  will  be 
remembered  that  both  these  departmente  are 
under  the  general  supervision  and  are  in- 
tegral parte  of  the  state  board  of  health. 
It  is  admitted  that  the  services  were  ren- 
dered ;  that  the  amount  charged  for  tbe  serv- 
ices BO  rendered  is  not  excessive;  that  tbe 
obligation  was  a  valid  claim  against  the 
stete;  that  the  petitioner  In  no  way  bene> 
flted,  directly  or  Indirectly,  by  reason  of  the 
employment  of  said  claimant  or  the  payment 
of  said  claim ;  that  the  stete  lost  no  money, 
but  that  an  hooest  valid  obligation,  lawfully 
iocarred,  was  paid  by  the  Issuance  of  the 
warrant  In  question.  The  only  contention 
on  the  pcut  of  the  prosecuting  attorney  of 
Ada  county  is  that  these  services  were  paid 
for  from  tbe  wrong  fund,  or  Item  of  an  ap- 
propriation made  by  the  Legislature  for  the 
maintenance  of  an  Integral  part  of  a  gen- 
eral department,  and  that  this  fact  alone 
makes  the  stete  auditor  guilty  of  a  felony 
under  section  6976,  Rev.  Codes,  supra,  to 
wit,  "without  authority  of  law"  aK>rcH>rlat- 
log  pabllc  moneys  to  Us  own  use  or  that  of 
another. 

Section  697S,  Rev.  Codes,  supra,  is  a  crim- 
inal stetute,  enacted  for  the  purpose  of  pro- 
tecting the  public  revenue.  It  relates  to 
stete,  county,  city,  town,  or  district  officers, 
and  to  every  person  charged  with  tbe  ra/tf- 
keeping,  fantjer,  or  dithurtement  of  piibUo 
monev*.  It  makes  certain  spedfled  acte 
crimes;  punishable,  on  convlctl(Mi,  In  tbe  stete 
prison  for  not  less  than  1  nor  more  than  10 
years.  This  section  is  divided  into  10  subdl- 
vlsi<»s,  each  of  wblcdi  relates  to  a  separate 
and  distinct  class  or  provision.  Some  acte 
mentioned  are  clearly  mala  problbita,  and 
on  a  trial  Involving  such  acte  It  is  not  nec- 
essary, In  order  to  esteblisb  guilt,  to  show 
intent  on  the  part  of  the  person  charged. 
Sudi,  for  Instence,  is  the  offense  prescribed 
in  subdivision  4  of  said  sectlcm,  to  wit,  de- 
positing public  money — 
"or  any  portion  thereof  in  any  bank,  or  with 
any  banker  or  other  person,  otherwise  than  pn 
special  deposit,  or  as  otherwise  aothorixed  by 
law." 

Tills  subdivision  of  said  section  was  con- 
strued by  this  court  In  the  case  of  Stete  v. 
Browne,  4  Idaho;  723,  44  Pac.  SS2,  and  is  re- 
lied upon  In  order  to  secure  a  conviction  ot 
tbe  defendant  In  the  case  at  bar.  There  Is, 
however,  a  clear  distinction  between  that 
case  and  the  case  at  bar.  The  facte  are  en- 
tirely different  The  principles  of  law  ap- 
plied in  that  case  cannot  consistently  be 
made  applicable  to  the  case  at  bar.  In  the 
case  above  cited,  the  Indictment  charged  Gil- 
strap,  county  treasurer  ot  Lateh  county,  aud 
Browne  and  Hattebangfa,  oodefendante,  with 
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baying  feloniously  entered  into  a  written 
contract  by  tbe  terms  ot  which  Gilstrap 
agreed  to  deposit  In  the  Moscow  National 
Bank,  of  which  Browne  was  president,  and 
In  the  Commercial  Bank  at  Moscow,  of  which 
Hattabaugh  was  president,  any  and  all  sums 
of  mcmey  belonging  to  said  Latah  county, 
state  of  Idaho,  coming  into  the  possession  of 
or  under  the  control  of  Gilstrap  as  treasurer 
of  said  Latah  county;  that  In  pursuance  of 
said  contract,  tbe  said  Gilstrap,  as  such 
treasurer  as  aforesaid,  deposited  with  said 
banks  large  sums  of  money  of  said  Latab 
county  which  had  come  into  his  bands  as 
such  treasurer  6m  aforesaid.  In  violation  of 
section  6975,  supra.  Gilstrap  was  charged 
with  the  receipt,  safe-keeping,  transfer,  or 
disbursement  of  the  public  moneys  of  Latah 
county  as  treasurer  of  said  county.  He  had 
the  actual  custody  and  control  of  the  money 
and  the  corporeal  possession  thereof.  He 
was  aided  and  abetted  in  the  wrongful  and 
unlawful  act  of  depositing  the  public  moneys 
in  the  banks  of  bis  codefendants,  contrary  to 
law,  by  acting  In  collusion  with  Browne  and 
Hattabaugh,  who  became  principals  in  the 
violation  of  the  provisions  of  said  section 
6975,  supra,  and  were  equally  amenable  un- 
der the  law  with  the  <K)unty  treasurer,  Gil- 
strap. 

[I]  Is  the  petitioner,  as  state  auditor, 
charged  with  the  receipt,  safe-keeping,  trans- 
fer, or  disbursement  of  public  moneys,  with- 
in the  meaning  of  section  6975,  Bev.  Codes, 
supra?  The  word  "receipt"  is  defined  by 
lexicographers  as  "an  acknowledgment  of  the 
fact  of  payment"  The  word  "safe-keeping," 
as  defined  by  the  same  authorities.  Is  that: 
-  "Where  an  instrument  signed  by  a  depositary, 
acknowledging  that  another  person  has  deposit- 
ed with  him  for  'safe-keepios^  a  certain  number 
of  dollars  in  gold,  which  the  depositary  ia  to 
return  when  called  for,  luch  phrase  implies  that 
there  la  a  special  deposit."  Wright  v.  Paine, 
62  Ala.  340,  344  (34  Am.  Bep.  24). 

It  must  be  admitted  that  only  money  in 
possession  conld  be  meant  by  the  word  "re- 
ceipt" or  "safe-keeping."  The  word  "dis- 
bursement," which  is  used  Interchangeably 
with  the  word  "transfer"  in  section  6975, 
supra,  has  been  construed  to  mean: 

"Money  expended  by  an  executor,  guardian, 
trustee,  etc.,  for  the  benefit  of  the  estate  in 
his  bands  or  in  connection  with  its  administra- 
tion." 

This  word  Is  also  defined  In  the  Century 
Dictionary,  vol.  2,  p.  1644,  as  follows: 

"1.  The  act  of  R>ying  out  or  expending  as 
money.  2.  Money  paid  out;  an  amount  or  sum 
expended,  as  from  a  trust,  or  a  corporate  or 
public  ftmd;  as,  the  disbursements  of  the  treas- 
ury, or  of  an  executor  or  a  guardian." 

The  Standard.  Dictionary,  page  521,  de- 
fineSi  "disbursement"  as : 

"L  Tbe  act  or  process  of  disbursing.  2.  A 
sum  paid  out :  money  expended,  especially  from 
public  funds. 

The  above  definitions  of  the  words,  "re- 
ceipt," safe-keeping,"  "transfer,"  and  "dis- 
bursement" of  public  moneys,  are  all  incon- 
sisient  with  any  idea  except  that  the  person 


transferring  or  disbursing  has  tbe  actual 
corporeal  possession,  control,  or  custody  of 
the  thing  sought  to  be  transferred  or  dis- 
bursed. The  state  auditor.  In  his  official 
capacity,  is  not  the  custodian  of  public  mm- 
eya  wlliiln  the  meaning  of  section  6975,  Bev. 
Codes,  supra.  He  is  not  authorized  to  re- 
ceive public  moneys  or  to  safely  keep,  trans- 
fer, or  disburse  the  same.  In  order  to  war- 
rant his  conviction  under  section  G975,  su- 
pra. It  must  be  found  that  he  Is  charged,  or 
in  some  manner  Intrusted  by  law,  with  the 
receipt,  safe-keeping,  transfer,  or  disburse- 
ment of  public  moneys. 

[3, 4]  In  our  opinion,  section  6976,  Bev. 
Codes,  supra,  was  aimed  at  the  crime  of  em- 
bezzlement, and  against  a  particular  class 
of  persons  who  fraudulently  appropriate  to 
their  own  use,  or  to  the  use  of  others,  not 
in  the  due  and  lawful  execution  of  their 
trust,  any  pr<H>erty  which  comes  into  their 
possession  or  under  their  control  by  virtue  of 
the  official  position  which  they  bold,  or  In 
violation  of  a  trust.  Under  the  law  of  this 
state,  a  state  auditor  does  not  come  within 
the  class  of  persons  against  whCMn  said  sec- 
tion Is  aimed,  for  the  reason  that  be  is  not 
charged,  under  the  statute,  with  the  receipt, 
safe-keeping,  or  disbursement  of  public  mon- 
eys. He  is  but  one  of  several  whose  com- 
bined acts  are  absolutely  necessary  to  ul- 
timately bring  about  the  dlsbursemeDt  of  pub- 
lic moneys. 

From  an  examination  of  decisions  constru- 
ing practically  the  same  provisions  that 
we  have  In  said  section  6975,  Bev.  Codes,  it 
has  been  universally  held  that  auditors,  who 
are  not  charged  with  the  receipt,  safe-keep- 
ing, transfer  or  disbursement  of  public 
moneys,  do  not  come  within  the  meaning  of 
said  section.  State  ▼.  Pierson,  83  Ohio  St 
241,  93  N.  B.  967;  State  v.  Heath,  70  Mo. 
565;  10  Am.  ft  Eng.  Ency.  L.,  1019,  1020; 
Moore  v.  State,  63  Neb.  831,  74  N.  W.  319; 
State  v.  Moore,  56  Neb.  82,  76  N.  W.  474. 

When  penalties  are  directed  against  a 
particular  class,  a  description  of  the  class 
and  of  the  defendant  as  coming  therein,  are 
essential  elements  of  the  crime  and  must  be 
charged  and  proved.  Moore  v.  State,  supnL 
Under  the  Constitution  and  laws  of  this  state 
certain  officers  are  required  to  charge,  col- 
lect, and  account  for  fees  received  for  serv- 
ices performed  in  an  official  capacity,  while 
other  officers,  performing  like  services,  are 
not  required  to  so  charge,  collect,  or  account 
for  such  fees.  For  example,  probate  judges 
and  other  specified  officers  are  required  to 
charge  and  account  for  fees  received  by  them 
for  performing  marriage  ceremonies.  Jus- 
tices of  this  court  and  district  Judges  are 
not,  because  they  are  not  within  a  class 
who  are  charged  with  the  receipt,  safe-keep- 
ing, or  accounting  of  such  fees. 

In  tbe  case  of  State  v.  Newton,  26  Ohio 
St  265,  the  Supreme  Court,  in  construing 
section  6841,  Bevjsed  Statutes  of  Ohio,  whldi 
is  similar  to  section  6976,  Bev.  Codes,  said : 
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"Under  the  lawa  as  they  stood  prior  to  the 
year  1858,  the  oath  of  office  and  official  bond  of 
a  state  or  county,  treasurer  were  deemed  suffi- 
cient, without  the  aid  of  criminal  legislation, 
to  insure  the  safety  and  proper  application  of 
all  money  that  might  come  into  their  handa  by 
virtue  of  their  respective  offices.  •  •  •  The 
auditor  of  state  as  to  the  treasurer  of  state,  and 
the  county  auditor  as  to  the  county  treasurer, 
under  the  prior  laws,  stood  in  the  same  official 
relation  to  each  other  that  they  do  now,  and 
their  relative  duties  were  substantially  the  same. 
Under  the  prior  laws,  no  one  supposed  that  the 
county  auditor  was  responsible  for  the  public 
moneys  in  the  hands  of  the  county  treasurer, 
and  clearly  the  law  imposed  no  such  responsi- 
bility, and  there  was  no  complaint  on  the  part 
of  the  public  that  the  auditor  of  state  or  coun- 
ty auditors  had  not  faithfully  and  satisfactori- 
ly performed  their  official  duties ;  and  hence,  as 
to  them,  there  existed  no  necessity  for  penal 
legislation.  While  this  was  the  case  in  refer- 
ence to  state  and  county  auditors,  it  was  not  so 
in  reference  to  state  treasurers,  county  treas- 
urers, and  other  officers  into  whose  hands  the 
public  moneys  came  by  virtue  of  their  offices  or 
employment.  Defalcations  by  these  officers  be- 
came frrauent,  the  treasurers  of  state  not  ex- 
cepted. The  public  money  was  squandered  and 
lost.  •  •  ♦  In  these  respects,  the  evils  be- 
came insufferable,  and,  for  the  purpose  of  rem- 
edying them,  the  Legislature,  in  1858,  passed 
two  statutes:  The  first  entitled  'An  act  to 
further  provide  for  the  better  regulation  of  the 
receipt,  disbursement,  and  safe-keeping  of  the 
public  revenue'  (S.  &  C.  1596) ;  the  second  enti- 
tled 'An  act  to  establish  the  independent  treas- 
ury of  the  state  of  Ohio.'  •  •  •  The  provi- 
sions of  these  acts  are  much  more  stringent,  in 
all  respects,  than  those  of  previous  acts,  as 
applied  to  treasurers  of  state  or  county  treas- 
urers. *  *  *  It  is  impossible  to  avoid  the 
conclusion  that  the  penalties  provided  by  the 
fifteenth  section  of  the  independent  treasury  act 
are  particularly  pointed  at  treasurers— state, 
county,  township,  city— <and  other  officers  whose 
duties  are  similar,  and  not  at  auditors  of  state 
or  county  auditors." 

In  the  case  of  Storm  v.  Territory,  12  Aris. 
35,  94  Paa  1102,  the  Supreme  Court  of  the 
state  of  Arizona  had  under  consideration 
section  439,  Arizona  Revised  C!odes  of  1913 
(section  398,  Penal  Ck>de  1901),  which  is 
identical  with  section  6075,  Rev.  Codes,  sa- 
pra.  The  defendant,  a  county  treasurer, 
had  'been  convicted  of  embezzlement,  and 
on  appeal  the  Supreme  Court  said: 

"The  judgment  and  sentence  of  the  court  de- 
nominated the  crime  for  which  the  defendant 
was  indicted  and  convicted  as  embezzlement.  It 
is  contended  that  this  is  erroneous;  that  the 
crime  is  not  embezzlemenL  That  portion  of 
section  398  of  the  Penal  Code  (section  439  of 
the  1013  Revision)  under  which  the  defendant 
was  indicted  and  convicted  reads:  'Every  offi- 
cer •  •  •  of  any  county,  •  •  •  of  this 
territory,  •  •  •  charged  with  the  receipt, 
safe-keepinc,  transfer  or  disbursement  of  public 
moneys,  who,  •  •  •  without  authority  of 
law,  appropriates  the  same  or  any  portion  there- 
of to  his  own  use,  *  *  *  is  punishable.' 
••  •  •  The  appropriation  by  a  county  treas- 
urer to  his  own  use,  without  authority  of  law, 
of  public  moneys  in  his  official  possession,  is 
fraudulent,  and  is  therefore'  embezzlement. 
Therefore  the  judgment  and '  sentence  of  the 
court  are  not  erroneous  in  describing  the  offense 
of  which  the  defendant  was  convicted  as  em- 
bezzlement" 

[S]  It  la  not  charged  In  the  Indictment 
that  the  defendant,  Huston,  misappropriated 
public  moneys  which  were  actually  in  his 


possession  or  under  his  control  as  state 
auditor,  or  that  he  aided  or  abetted  the  law- 
ful custodian  In  misappropriating  the  same. 
The  state  auditor  cannot  legally  draw  a 
warrant  In  favor  of  a  claimant,  such  as  the 
one  described  in  the  indictment,  except  as 
authorized  and  directed  so  to  do  by  the  state 
board  of  examiners,  whose  duties  in  this 
respect  are  prescribed  by  the  provisions  of 
section  146,  Rev.  Codes,  as  amended,  Sess. 
Laws  1913,  p.  58,  reading  as  follows: 

"It  shall  be  the  duty  of  the  state  board  of 
examiners  to  examine  all  claims,  except  salaries 
and    compensation    of    officers    fixed    by    law. 

•  •  •  The  board  may  approve  or  disapprove 
any  claim  or  demand  against  the  state  or,  any 
item  thereof,  or  may  recommend  a  less  amount 
in  payment  of  the  whole,  or  any  item  thereof. 

*  *  *  But  no  claim  shall  be  examined,  con- 
sidered or  acted  upon  by  said  board,  unless  the 
state  auditor,  as  secretary  of  the  state  board  of 
examiners,  snail  have  Indorsed  thereon  the  cer- 
tificates required  to  be  made  by  him  by  section 
145h,  and  unless  receipted  vouchers  are  there- 
with showing  the  payment  of  all  items  for 
which  reimbursement  is  asked."  Thomas  v. 
State,  16  Idaho,  81.  100  Pac.  761 ;  Winters  v. 
Ramsey,  4  Idaho,  303,  39  Pac.  193 ;  Bragaw  v. 
Gooding,  14  Idaho,  288,  94  Pac.  438;  State  v. 
Hallock.  20  Nev.  328,  22  Pac.  123;  Pyke  v. 
Steunenberg,  6  Idaho,  614,  61  Pac  614. 

The  state  treasurer  is  not  only  authorized 
under  the  law,  but  it  is  made  bis  duty,  as 
such  ofScer,  to  refuse  the  payment  of  a  state 
warrant  drawn  by  the  state  auditor  unless 
be  Is  satisfied  that  It  is  a  proper  and  legal 
charge  against  the  state.  Gibson  v.  Kay, 
68  Or.  689,  137  Pad  864;  State  v.  Brown,  10 
Or.  215;  Orntcher  ▼.  Cram,  1  Idaho,  372. 
A  warrant  drawn  by  the  state  auditor  is  but 
prima  fade,  and  not  conclusive  evidence  of 
the  validity  of  the  allowed  claim,  and  unless 
there'  is  authority  of  law  for  the  payment  of 
such  claim,  the  treasurer  may  refuse,  and 
indeed  it  to  his  duty  to  refuse,  to  pay  the 
warrant,,  even  if  funds  'a!re  appropriated. 
Goldsmith  v.  Baker  City,  31  Or.  249,  49  Pac. 
973;  State  t.  Lindsley,  3  Wash.  125,  27  Pa«t 
1019;  State  ▼.  Brown,  10  Or.  215;  Sbattuck 
V.  Klncaid,  81  Or.  379,  49  Pac.  758.  In  the 
case  of  State  v.  Hastings,  10  Wla.  52S,  the 
court  said:      ' 

"And  in  respect  to  the  auditor,  to  whom  there 
is  a  delegation  of  authority -'to  do  all  acts  con- 
nected with  accounts  and  .(^aims  against  the 
state,  and  to  certify  them  io  the  tre.asurer  for 
payment,  it  may  be  said  that  he  is  a  general 
agent.  But  it  by  no  means  follows  therefrom 
that  all  his  acts  are  conclusive  upon  the 
state.  There  is  a  broad  distinction  in  this  re- 
spect between  the  acts  of  general  agents  of  the 
public  and  those  of  general  a{;^tB  of  private  in- 
dividuals or  'Corporations.  Whilst  the  latter 
may,  and  oftentiines  do,  bind  their  principals, 
when  acting  beyond  the  scope  of  their  .author- 
ity or  instructions,  yet  the  former  never  can." 

An  officer  not  charged  by  law  to  collect, 
and  who  has  no  right  to  the  public. money, 
cannot  be  convicted  of  embezzling  money 
received  under  color  of  his  oflSce,  though 
ho  falsely  represented  that  he  was  entitled 
by  virtue  of  his  office  to  receive  it  State  v. 
Bolln,  110  Mo.  209,  19  S.  W.  650. 

la  the  case  of  Sherrlck  r.  State,  167  Ind. 
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345,  79  N.  ip.  193,  the  oonrt  said  (quoting  from 
an  opinion  of  Joetlce  Marshall,  In  U.  S.  T. 
Wiltberger,  5  Wheat  76, 96,  6  L.  Ed.  37): 

"  To  determine  tliat  a  case  is  witl>in  the  In- 
tention of  the  statute  its  language  must  author- 
ize as  to  say  so.  It  would  be  dangerous,  in- 
deed, to  carry  the  principle  that  a  case  which 
Is  within  the  reason  or  mischief  of  a  statute  is 
within  its  provisions  so  far  as  to  punish  a  crime 
not  enumerated  in  the  statute  because  it  is  of 
equal  atrocity,  or  of  a  kindred  character,  with 
those  that  are  enumerated.'  'Penal  statutes  are 
to  reach  no  further  in  meaning  than  their  words, 
no  person  is  to  be  made  subject  to  them  by 
implication,  and  all  doubts  concemiag  their  in- 
terpretation are  to  preponderate  in  favor  of  the 
accused.'    •    •    •    Johns  v.  State,  19  Ind.  at 


N.  E.  138.  •  *  *  To  illnstrate:  A  statute 
making  a  connty  treasurer  who  converts  the 
public  moneys  in  his  custody  guilty  of  embez- 
slement  canot  be  extended  to  embrace  his  depu- 
ty.   State  T.  Meyers,  supra." 

In  the  case  of  Sherrlck  t.  State,  supra,  the 
court  further  said: 

"Constructive  crimes— crimes  built  up  by 
courts  with  the  aid  of  inference,  implication, 
and  strained  interpretation — are  repugnant  to 
the  spirit  and  letter  of  the  criminal  law." 

As  we  hare  heretofore  stated.  It  is  not  al- 
leged in  the  Indictment  that  the  defendant  la 
a  person  charged  with  the  receipt,  safe-keep- 
ing, transfer,  or  disbursement  of  public  mon- 
eys, who,  "without  authority  of  law,  appro- 
priates the  same  or  any  portion  thereof  to 
his  own  use,  or  to  the  nse  of  another,"  but 
the  pleader  adroitly  attempts  to  apply  said 
statute  by  merely  alleging  that  the  state 
auditor,  "as  such  auditor  charged  with  the 
lawful  disbursement  of  public  moneys,  did 
willfully,  unlawfully,  and  feloniously  and 
not  in  the  due  and  lawful  execution  of  their 
[his]  trust  as  such  public  officers  [officer]  ap- 
propriate funds  and  public  moneys  belonging 
to. the  state  of  Idaho,  without  authority  of 
law  by  then  and  there  paying  to  the  said 
Robert  Wallls,  tm  salary,  the  sum  of  $90." 
Not  being  charged  with  the  receipt,  safe- 
keeping, transfer,  or  disbursement  of  the 
public  moneys  under  said  section,  he  cannot 
b^  diarged  with  the  unlawful  and  felonious 
disbursement  of  said  s^oneys  not  In  the  due 
and  lawful  execution  of  his  trust  It  Is  not 
contended  that  the  money  was  appropriated 
for  a  personal  use  by  the  state  auditor,  but 
that  h(^  appropriated  the  public  moneys  to 
the  use  'of  another,  by  then  and  there  pay-, 
ing  to  the  said  Robert  WalUs,  as  salary,  the 
said  sum  of  $90,  lawful  money  of  the  United 
States,  out  of  the  traveling  expense  fund 
of  the  state  dairy,  food,  and  sanitary  de- 
partment appropriation  of  the  state  of  Idaho, 
for  services  rendered  in  the  bacteriological 
department  of  the  health  department  of  the 
state  of  Idaho.  This  would  be  a  physical 
impossibility,  for  the  reason,  as  above  stated, 
he  did  not  have  the  custody,  control,  or  power 
to  disburse  public  monejrs.  In  drawing  a 
warrant  in  favor  of  the  claimant  Wallls,  he 
merely  acted  in  a  ministerial  capacity. 

It  la  not  contended  that  the  dalm  present- 


ed against  the  state  waa  not  a  lawful  claho 
authorized  by  law.  It  further  appears  that 
the  claim  waa  properly  presented  to  the 
state  board  of  examiners;  that  It  waa  audit- 
ed and  allowed ;  that  the  auditor  was  direct- 
ed by  said  board  to  draw  a  warrant  in  favor 
of  the  claimant  in  full  payment  for  the 
services  rendered,  as  appeared  upon  tbe  face 
of  the  claim  presented  to  the  state  board  of 
examiners  and  by  said  board  allowed.  The 
state  board  of  examiners,  under  tbe  law  and 
the  Constitution,  has  the  sole  and  absolute 
discretion  In  passing  upon  what  are  and 
what  are  not  valid  and  proper  charges 
against  the  state.  A  writ  of  mandamus  will 
not  lie  to  compel  said  board  to  act  favorably 
or  unfavorably  upon  a  claim  so  presented. 
Neither  will  a  writ  of  prohibition  issue  to 
restrain  said  board  from  allowing  or  dis- 
allowing a  claim  against  the  state.  Under 
the  law,  it  is  incumbent  upon  a  claimant  to 
submit  In  proper  form  a  claim  ag^alnst  tbe 
state,  accompanied  by  original  vouchers  or 
receipts  of  any  evidence  of  Indebtedness 
against  the  state.  After  a  dalm  has  been 
submitted  to  the  state  board  of  exainlnera 
as  provided  by  law  and  the  same  has  been 
examined,  audited,  and  allowed  and  tbe 
auditor  directed  to  draw  a  warrant  In  favor 
of  tbe  claimant  In  the  absence  of  collusion, 
theft  or  actual  fraud  upon  the  part  of  the 
claimant  and  the  auditor,  or  the  claimant  and 
the  state  board  of  examiners,  although  a 
mistake  la  made  by  the  auditor  In  drawing 
said  warrant  upon  the  wrong  fund  or  item  in 
the  same  department  resort  should  be  had 
to  the  dvll  rather  than  the  criminal  law,  as 
provided  by  section  1451,  c.  15,  Sess.  Laws, 
1913,  p.  57,  whldk  reads: 

"For  the  proper  performance  of  tile  duties 
herein  enjoined  upon  the  state  auditor,  aa  sec- 
retary of  the  state  board  of  examiners,  or  for 
any  unlawful  or  irregular  payment  of  any  ac* 
count  submitted  against  the  state,  the  state  an- 
ditor  is  hereby  made  responsible  upon  iiis  offi- 
cial bond." 

(1, 7]  It  aeema  to  ns  that  it  would  be  botb 
cruel  and  Inhnman  to  Incarcerate  a  pnbUo 
offidal  In  the  state  penetendary.  or  to  visit 
upon  him  the  disgrace  and  humiliation  of  an 
Indictment  and  trial,  who,  i^hlle  acting  In  a 
ministerial  capadty  and  under  the  directum 
of  a  properly  constituted  board — ^wbose  duty 
it  is  to  audit,  aamine,  and  allow  dalma 
against  the  -  state— drew  a  state'  warrant 
upon  the  wrong  Item  In  an  appn^rlation  for 
the  malntenaHoe  of  a  department  oir  an  in- 
teg^'al  part  thereof.  There  Is  no  single 
question  which  has '  so  often  taxed  the  pa- 
tience and  industry  of  the  courts  as  the  ques- 
tion of  dedding  ^t  where  and  when  "au- 
thority of  law"  does  or  does  not  exist  In 
dedding  this  question,  courts  and  others 
learned  In  the  law  often  disagree  and  are 
sometimes  mistaken.  The  state  auditor  Is 
not  Bupi>osed  to  be  an  officer  learned  in  the 
law,  yet  he  Is  diarged  with  Qie  responsibil- 
ity of  dedding  whether  "authority  of  law' 
exists  for  paying  a  given  dalm  oat  of  «  glr. 
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en  fund;  or,  what  amounts  to  the  same 
thing,  he  must  decide  in  the  first  instance 
whether  there  is  any  "authority  of  law"  to 
make  a  given  claim  a  charge  against  the 
state,  and  he  must  then  determine  out  of 
which  fund,  under  "authority  of  law"  the 
dalm  may  be  paid.  It  never  was  the  intent 
of  the  law  to  hold  the  state  auditor,  or  any 
other  public  ofilcial,  criminally  responsible, 
under  a  severe  penalty,  for  a  mistake  In 
Judgment  when  presoiting  or  allowing  a 
claim  against  the  state,  or  for  a  failure  to 
be  always  right  in  hia  dedsions,  in  the  ab- 
sence of  actual  fraud,  theft,  conspiracy  to 
dieat,  or  some  felonious  and  unlawful  at- 
tempt to  deprive  the  state  of  its  public 
moneys.  E<ven  the  most  learned  and  able 
Judge  might  well  shrink  from  accepting  the 
responsibility  of  at  all  times  being  absolutely 
right  In  determining  when  a  given  claim  is 
within  or  without  "authority  of  law." 

In  the  case  of  the  United  States  v.  Elvlna, 
24  Philippine  Rep.  280,  the  court  says: 

"One  who  has  actually  paid  out  the  public 
funds  in  good  faith  to  peisons  who  have  ren- 
dered services  to  the  municipality  of  which  be 
is  treasurer,  and  under  and  m  accordance  with 
resolutions  of  the  municipal  council  authorizing 
him  to  make  such  payments,  is  not  guilty  of  the 
crime  of  misappropriation  ot  public  funds,  al- 
though such  payments  may  have  been  made  in 
violation  of  law. 

"Where  the  money  alleged  to  have  been  misap- 
propriated was  paid  out  in  the  interest  and  for 
the  benefit  of  the  municipality,  in  good  faith 
and  in  the  honest  belief  that  it  'was  his  duty 
as  municipal  treasurer  to  make  such  payment, 
such  funds  so  paid  out  are  not  criminally  mis- 
appropriated, although  they  may  have  been  paid 
out  on  Insufficient  vouchers  or  improper  evi- 
dence. Where  a  municipal  treasurer  makes  an 
honest  mistake  as  to  the  law  or  to  the  facts 
concerning  his  duties  relative  to  the  expendi- 
ture of  public  funds,  and  actually  and  in  good 
faith  pays  out  such  funds  under  such  mistake, 
he  is  not  guilty  of  the  crime  of  misappropria- 
tion of  public  lunds,  although  he  mav  be  civiUy 
liable  to  reimburse'  the  municipality." 

In  this  proceeding,  the  only  question  to  be 
determined  is  the  legality  of  the  restraint 
under  which  the  petitioner  is  held;  and,  in 
▼lew  of  the  conclusions  that  have  been  reach- 
ed in  this  case,  we  do  not  feel  called  upon  to 
farther  construe  section  8975,  Revised  Codes, 
or  the  provisions  of  the  general  appropria- 
tion act  passed  by  the  191S  Legislature  (Sess. 
Laws  1918,  p.  687). 

Haying  decided  that  the  facts  alleged  in 
tbe  indictment  do  not  state  a  public  offense 
against  the  petitioner,  it  follows  that  the 
petitioner  must  be  discharged;  and  It  Is 
so  ordered. 

SULLIVAN,  O.  J.,  concurs. 

MORGAN,  J.  (dissenting).  I  find  myself 
so  completely  out  of  accord  with  the  majority 
of  tbe  court  that  a  dissenting  opinion  will  be 
necessary. 

While  the  facts  stated  In  the  majority 
opinion  are  correct  in  most  particulars,  it 
may  be  well,  in  the  Interest  of  complete  ac- 


curacy, to  say  that  Robert  Wallis  did  not 
present  his  claim  to  the  head  of  the  depart- 
ment in  which  he  was  employed,  to  wit,  the 
bacteriological  department  of  tbe  health  de- 
partment, but  that  he  did  present  it  to,  and 
it  was  certified  to  be  correct  by,  James  II. 
Wallis,  who  was  the  head  of  the  dairy,  food, 
and  sanitary  department,  from  the  travel- 
ing expense  fund  of  which  the  said  claim 
for  salary  was  paid,  and  that  tbe  said  dairy, 
food,  and  sanitary  department  is  an  entirely 
separate  and  distinct  branch  of  the  health 
department  from  the  bacteriological  depart- 
m«it  in  whidi  he  was  employed;  also  that 
each  of  these  subdepartments  of  said  health 
department  was  given  separate  and  distinct 
appropriations  for  its  maintenance  by  chap- 
ter 193,  Sees.  Laws  1913. 

It  is  the  contention  of  the  county  attorney 
of  Ada  county,  who  aiq)eared  for  the  state 
In  this  case,  that  there  was  no  authority  of 
law  for  the  payment  of  said  claim  out  of  the 
dairy,  food,  and  sanitary  department  appro- 
priation for  services  rendered  in  the  bac- 
teriological department  of  the  health  depart- 
ment; and,  second,  that  It  was  improperly 
paid  from  the'  traveling  expense  fund  of  said 
dairy,  food,  and  sanitary  department,  since 
the  payment  was  made  for  services  rendered 
and  was  in  the  nature  of  a  salary  and  could, 
by  no  stretch  of  the  imagination,  be  included 
within  an  item  of  traveling  expense,  and  that 
therefore  the  petitioner,  an  officer  of  this 
state  charged  with  the  safe-keeping,  transfer, 
and  disbursement  of  public  moneys,  by  is- 
suing his  warrant  against  said  fund  in  pay- 
ment of  said  claim  appropriated  $90  thereof 
without  authority  of  law  to  the  use  of  said 
Robert   Wallis. 

An  examination  of  said  chapter  193,  Sess. 
Laws  1913,  pp.  643,  644,  will  disclose  the  dif- 
ferent funds  appropriated  by  the  Legislature 
for  the  maintenance  of  the  health  depart- 
ment, and  among  them  will  be  found  to  be 
the  following: 

State  Dairy,  Food  and  Sanitary  Department. 

Salaries $25,500  00 

Traveling  expenses 10,000  00 

General    expenses '      4,Si00  00 

Total 140,000  00 

In  order  to  fully  understand  the  situation 
presented  by  the  facts  in  this  case,  it  may 
be  well  to  briefly  refer  to  some  fundamental 
iwlnciples  of  law. 

In  common  with  the  other  states  of  the 
Union,  Idaho  has  adopted  a  form  of  govern- 
ment consisting  of  three  co-ordinate  branch- 
es, each  supreme  In  its  own  particular  sphere. 
Article  2  of  our  0<xistitutloD  is  as  follows: 

"The  powers  of  the  government  of  this  state 
are  divided  into  three  distinct  departments,  the 
legislative,  executive  and  judicial ;  and  no  per- 
son or  collection  of  persons  charged  with  the 
exercise  of  powers  properly  belonging  to  one  of 
these  departments,  shall  exercise  any  powers 
properly  belonging  to  either  of  the  others,  ex- 
cept as  in  this  Constitntion  expressly  directed  or 
permitted." 
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Section  13,  art  7,  of  tbe  Consatutlon  is  as 
follows: 

"No  money  shall  be  drawn  from  the  treasury, 
but  in  pursuance  of  appropriations  made  by 
law." 

Counsel  for  tbe  state  bas,  for  oar  guidance, 
cited  a  number  of  decisions  defining  the 
word  "appropriation,"  and  it  may  be  said 
that  the  following,  in  the  light  of  ail  the 
authorities  examined  upon  the  subject,  is  a 
correct  definition  of  the  term: 

"An  appropriation,  within  the  meaning  of  sec- 
tion 13,  art.  7,  of  our  Constitution,  is  author- 
ity from  the  Legislature,  expressly  given  in 
legal  form,  to,  the  proper  officers  to  pay  from 
the  public  moneys  a  specified  sum,  and  no  more, 
for  a  specified  purpose,  and  no  other." 

It  follows  that  no  money  may  lawfully  be 
paid  from  the  treasury  except  pursuant  to 
and  in  accordance  with  an  act  of  tbe  Legis- 
lature, expressly  appropriating  it  to  the 
specific  purpose  for  which  it  is  paid.  See 
Kingsbury  v.  Anderson,  6  Idaho,  771,  51  Pac. 
744;  Jefferys  t.  Huston,  23  Idaho,  372,  129 
Pac.  1065;  McPberson  v.  Huston,  24  Idaho, 
21,  132  Pac.  107;  Falk  y.  Huston,  25  Idaho, 
26,  135  Pac.  745. 

Conforming  to  the  duty  enjoined  upon  it, 
and  pursuant  to  the  authority  vested  in  It, 
and  in  it  alone,  by  the  Constitution,  the 
twelfth  session  of  the  Idaho  Legislature,  by 
said  chapter  193,  made  aippropriation  of  pub- 
lic moneys  of  the  -state  of  Idaho  for  the 
maintenance  of  the  dairy,  food,  and  sanitary 
department  as  above  stated.  In  order  to 
safeguard  the  moneys  of  the  state  separate 
funds  were  created  and,  as  above  indicated, 
for  the  dairy,  food,  and  sanitary  department 
there  were  created  three  funds,  being  a  sal- 
ary fund,  traveling  expense  fund,  and  a  fund 
for  general  expenses.  By  reason  of  the  pe- 
culiar duties  devolving  upon  said  department 
it  must  be  manifest  that,  while  the  Legisla- 
ture could  compute  with  accuracy  the 
amount  of  money  necessary  to  be  appropriat- 
ed to  pay  salaries,  it  could  not  accurately  es- 
timate the  amount  necessary  to  be  paid  for 
traveling,  expenses  during  the  two  years  for 
which  the  appropriation  was  made.  No  man 
could  foresee  the  contingencies  that  mii^t 
arise  requiring  the  cofnmissioner  and  his 
deputies  to  make  trips  over  the  state  in  the 
discbarge  of  their  duties ;  therefore  the  Leg- 
islature could  and  did  appropriate  Just  suffi- 
cient money ,-"Kttd  no  more,  to  pay  salaries, 
but  made  an  exceedingly  liberal  appropria- 
tion for  tbe  payment  of  traveling  expenses 
so  as  to  meet  such  emergencies  as  might  or 
might  not  arise  during  the  ensuing  two 
years.  It  will  be  observed  that  with  a  view 
to  safe-guarding  the  funds  of  the  state  so  ap- 
propriated, tbe  necessity  for  the  expenditure 
of  which  might  or  might  not  arise,  the  ap- 
propriation was  made  in  the  following  lan- 
guage: 

"That  the  following  sums  of  money,  or  so 
much  thereof  a*  may  be  neoettaru,  are  hereby 
appropriated  for  the  payment  of  salaries  and 
compMisation  of  tbe  state  officers  and  employes 
of  the  state  of  Idaho  and  the  general  expenses 


of  state  government,  and  for  the  support  and 
maintenance  of  the  several  state  institutions  for 
the  period  commencing  on  the  first  Mimday  of 
January,  1913,  and  ending  on  tbe  first  Monday 
of  January,  1915.  The  sums  hereinafter  appro- 
priated shall  be  paid  out  by  the  state  treasurer 
only  upon  warrant*  draum  by  the  ttate  auditor 
against  tbe  general  fund  of  the  state.  That  the 
amounts  specifically  appropriated  for  stated  pnr- 
poses  by  this  act  constitute  the  whole  amount 
appropriated,  and  to  be  used  for  any  purposes 
during  the  years  1913  and  1914."     Sess.  Laws 

1913,  p.  638. 

Under  onr  system  of  finance  any  moneys 
appropriated  by  the  Legislature  for  a  specific 
purpose,  and  not  used  for  that  pnrpoae,  at 
the  end  of  the  time  for  which  it  was  appro- 
priated automatically  lapses  back  and  again 
becomes  a  part  of  the  unappropriated  public 
moneys  of  Idaho.  Any  portion  of  the  $10,000 
appropriated  as  a  traveling  expense  fund  for 
the  use  of  the  dairy,  food,  and  sanitary  de- 
partment during  the  biennial  period  of  1913- 

1914,  which  was  not  used  for  that  purpose 
and  which  was  not  misappropriated  by  the 
public  officials,  on  tbe  first  Monday  of  Jan- 
uary^  1915,  became  again  unappropriated 
public  moneys  of  the  state.  It  must  be  ap- 
parent, then,  that  the  acts  of  the  iSetitloner 
here  in  issuing  his  warrant  in  favor  of  Rob- 
ert Wallis  against  the  traveling  expense  fond 
of  the  dairy,  food,  and  sanitary  department, 
in  payment  of  a  salary  claim  for  services 
rendered  in  the  bacteriological  laboratory  of 
the  board  o^  health,  thereby  procuring  to  be 
expended  moneys  from  said  fund  for  a  pur- 
pose other  than  that  for  whidi  the  fund  was 
created  by  the  Legislature,  with  the  result 
that  tbe  moneys  represented  thereby  did  not 
revert  to  the  general  fund,  amounted  to  a 
misappropriation  of  the  pnbllc  moneys  of 
Idaho. 

It  has  been  stated  In  tbe  majority  opinion 
in  this  case  that: 

"The  state  lost  no  money,  but  that  an  honest, 
valid  obligation,  lawfully  incurred,  was  paid  by 
the  issuance  of  the  warrant  in  question. 

While  it  is  entirely  immaterial  whether 
the  state  lost  money  or  not,  since  that  la  not 
one  of  the  elements  of  the  crime  charged,  I 
do  not  80  find.  An  examination  of  said 
chapter  193  convinces  me  to  the  contrary. 
The  only  appropriations  of  moneys  made  for 
the  bacteriological  department  are:  "Main- 
tenance of  laboratory,  $2,000;  bacteriologist, 
$4,800"— «nd  I  am  taking  it  for  granted  that 
the  words  "maintenance  of  laboratory"  refer 
to  the  bacteriological  laboratory.  It  la  as- 
sumed that.  If  tbe  Legislature  had  intended 
that  Robert  Wallis,  or  any  one  else  except 
the  bacteriologist,  was  to  be  employed  in  the 
laboratory  at  tbe  expense  of  the  atate^  It 
would  have  made  appropriation  of  money  for 
the  payment  of  his  salary.  No  sach  appro- 
priation having  been  made,  tbe  following  lan- 
guage quoted  from  section  6  of  said  chapter 
193  becomes  strikingly  applicable: 

"That  DO'  officer,  employ^,  or  state  board  of 
this  state,  or  board  of  regents,  or  board  of  trus- 
tees of  any  institution  in  this  state,  or  any 
member,  employe  or  agent  thereof,  shall  enter 
into  any  contract  or  agreement  creatine  any  ex- 
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pense,  or  incurrine  any  liability,  moral,  legal  or 
otherwise,  or  at  all  in  excess  of  the  appropria- 
tion made  by  law  for  the  specific  purposes  for 
whicli  such  expenditure  is  to  be  made,  or  lia- 
bility incurred,  unless  written  authority  to 
malce  such  expenditure  or  to  incur  such  liability 
has  been  previously  obtained  from  the  state 
board  of  examiners  of  the  state  of  Idaho.  Any 
person  or  persons  violating  the  provisions '  of 
this  Act  shall  be  deemed  guilty  of  a  misdemean- 
or, and  shall  be  subject  to  removal  from  the 
position  held,  by  order  of  the  Governor  of  the 
state  of  Idaho.  Any  indebtednei*  attempted  to 
he  created  againtt  the  itate  in  violation  of  the 
provitioni  of  thi*  aot,  or  anv  indebtednett  at- 
tempted to-  be  created  against  the  etate  in  ea- 
oe»»  of  the  ap^opriatione  provided  for  in  any 
act  than  he  votd.' 

It  is  not  contended  that  any  anthorlty  to 
employ  Robert  Wailis  In  the  bacteriological 
laboratory  was  procured  from  the  state 
board  of  examiners,  and  since  no  money  was 
appropriated  by  the  Legislature  with  which 
to  pay  for  his  services  therein,  his  claim 
against  the  state  was  void,  and  was  not  "an 
honest,  valid  obligation,  lawfully  Incurred," 
and  when  It  was  paid  by  the  Issuance  of  the 
warrant  In  question,  the  state  lost  the  money 
represented  by  it,  the  opinion  of  the  majority 
■ot  this  court  to  the  contrary  notwithstanding. 
The  statute,  for'  violation  of  which  the  In- 
dictment here  under  consideration  was  found, 
is  as  quoted  in  the  majority  opinion,  but  I 
am  unable'  to  agree  that  any  of  the  sutnUvl- 
^ons  of  said  section  6975  are  to  be  construed 
<by  any  other  rule  of  statutory  Interpretation 
than  that  applicable  to  the  other  subdivl- 
«lons.  It  Is  said  in  the  majority  opinion  that 
some  acts  mentioned  In  said  section  are 
clearly  mala  prohibita  and,  as  appears  to  my 
mind,  all  of  the  acts  mentioned  in  said  sec- 
tion are  mala  prohibita. 

In  the  case  of  State  t.  Browne,  4  Idabo, 
723,  44  Pac.  652,  dted  in  the  majority  opin- 
ion, the  defendants  were  charged  with  a 
violation  of  section  6975,  Rev.  Codes,  snb- 
.stantially  In  the  language  of  subdivision  4 
thereof.  Just  as  the  petitioner  is  charged 
with  a  violation  of  said  section  substantially 
in  the  language  of  subdivision  1  thereof.  In 
•order  that  there  may  be  no  misunderstanding 
alx>ut  that  opinion  and  its  correct  application 
to  this  cas^  the  part  of  It  which  refers  to 
section  6975  of  the  Codes  will  be  quoted  at 
length,  adopted  .and  made  a  part  of  this  dis- 
senting opinion.    It  is  as  follows: 

"The  next,  and  we  believe  the  only  other, 
question  raised  by  this  record,  is  in  regard  to 
•the  following  instruction:  'Ton  mast  go  fur- 
ther, and  find,  from  the  evidence,  beyond  all  rea- 
sonable doubt,  that  in  malting  said  contracf,  and 
in  malting  and  receiving  said  deposit,  the  de- 
-fendant  and  Gilstrap  had  a  corrupt,  fraudulent, 
and  felonious  intent  to  cheat  and  defraud  Latah 
•coimty  out  of  its  money  or  property,  or  some 
part  thereof.'  That  the  district  court,  in  giving 
this  instruction,  entirely  lost  sight,  not  only 
•of  the  limitation  which  both  the  Constitution 
and  the  laws  place  upon  judicial  functions,  but 
overlooked  or  abrogated  both  the  letter  and  the 
•  clear  purpose  of  the  statute  upon  which  the  in- 
dictment was  based,  is  apparent  The  statute 
for  the  violation  of  which  defendant  was  indict- 
-ed  malces  it  a  penal  offense  for  an^  of  the  of- 
ficers enumerated  therein  to  deposit  any  pub- 
-Uc  moneys,  with  the  receipt,  safe-lceeping,  trans- 


fer or  disbursement  of  which  such  officer  is 
charged,  'in  any  bank,  or  with  any  banker  or 
other  person,  otherwise  than  on  special  deposit.' 
Under  the  construction  given  by  the  district 
court  to  this  statute  in  the  instruction  above 
cited,  the  statute  is,  to  all  intents  and  purposes, 
nullified  both  in  letter  and  in  spiriL  It  may  be 
assumed  that,  at  the  time  the  defendants  enter- 
ed into  the  contract,  they,  nor  either  of  them, 
had  any  intention  of  corruptly,  fraudulently,  or 
feloniously  cheating,  wronging,  or  defrauding 
Latah  county  out  of  its  money  or  property,  or 
any  part  thereof.  Nor  was  it  essential  or  nec- 
essary to  the  establishment  of  their  guilt  under 
the  indictment  that  any  such  intent  on  their 
part  should  either  be  alleged,  proven,  or  fonnd 
by  the  Jury.  No  such  language  as  that  contain- 
ed in  the  instruction  is  found  in  the  statute, 
nor  is  any  such  intent  made  by  the  statute,  nor 
can  it  be  made,  by  any  recognized  legal  rules 
of  construction,  an  essential  element  of  the 
crime  defined  in  the  statute.  The  statute  is  pre- 
ventive. It  contains  10  subdivisions,  specific- 
ally defining  the  acts  which  officers,  charged 
with  the  care  and  disbursements  of  the  public 
funds,  are  prohibited  from  doin^;,  and  the  doing 
of  either  by  such,  officer  is  punishable  as  a  fel- 
ony. If  the  obligations  imposed  upon  this  class 
of  officers  by  the  Statute  are  onerous,  or  not  in 
accordance  with  what  business  men  conceive  to 
be  the  best  interest  of  the  public,  they  should 
secure  its  repeal,  or  else  care  should  be  taken 
not  to  bring  their  consideration  before  the 
courts.  It  is  the  duty  of  the  court  to  construe 
the  law  as  it  is,  not  as  some  would  liiie  to  have 
it.  To  protect  the  revenues  of  the  state,  cer- 
tain laws  have  been  enacted.  These  laws  are 
preventive  in  their  character,  but  they  are 
none  the  less  obligatory.  If  the  courts  can  as- 
sume to  say  that  the  evil  which  the  law  was  in- 
tended to  prevent  was  never  contemplated  by 
ttie  accused,  when  he  violated  the  express  pro- 
visions of  the  law,  and  therefore  he  is  not  amen- 
able, we  might  as  well  do  away  with  the  legis- 
lative branch  of  the  government,  and  rely  en- 
tirely upon  'judge-made  law.'  It  should  seem 
as  though  the  Legislature  of  our  state  had  done 
their  full  duty  in  enacting  statutes  for  the  pro- 
tection of  the  revenues  of  the  state,  and  yet 
defalcations  and  misfeasance  of  public  officers 
would  almost  appear  to  tie  the  rule.  If  it  were 
exactly  known  what  percentage  of  our  taxation 
arises  from  the  defalcation  of  officers  and  the 
misappropriation  of  the  public  funds,  and  to 
what  extent  the  public  interest  is  sacrificed  to 
private  greed,  it  might  not  be  so  difficult  to  ac- 
count for  the  'hard  times'  and  high  taxes  of 
which  all  are  complaining." 

The  majority  of  the  court  has  not  favored 
us  with  any  reason,  and  It  may  be  said  with 
confidence  that  none  exists,  why  one  rule  of 
Interpretation  should  be  applied  to  said  sec- 
tion 6975  when  the  act  complained  of  is  a 
violation  of  subdivision  4  and  consisted  of 
placing  moneys  of  a  county  on  general  de- 
posit in  a  hank,  and  another  rule  of  inter- 
pretation should  be  used  when  the  act  com- 
plained of  is  a  violation  of  subdivision  1  of 
said  section  and  consisted  of  misappropriat- 
ing the  moneys  of  the  state  in  payment  of  a 
void  claim  for  salary  out  of  the  fund  created 
by  law  for  the  payment  of  traveling  expenses 
to  be  incurred  in  a  department  other  than 
the  one  In  which  the  claimant  was  employed. 

The  majority  opinion  decides  that  the  state 
auditor  is  not  an  officer  charged  with  the 
receipt,  safe-keeping,  transfer,  or  disburse^ 
ment  of  public  moneys,  and  is  therefore  in- 
capable of  committing  the  crime  charged  in 
the  indictment    It  will  be  observed  that  the 
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statute  under  conslderaUon  «cpressly  pro- 
bibits  "each  officer  uf  this  state,  or  of  any 
county,  dty,  town,  or  district  of  this  state, 
and  every  other  person  charged  with  the 
receipt,  safe-keeping,  transfer  or  disburse- 
ment of  public  moneys,"  from  doing  the  acts 
in  said  section  mentioned.  It  may  be  well 
contended  that  any  officer  of  this  state,  or 
any  county,  city,  town,  or  district  of  this 
state,  whether  cliarged  with  the  receipt,  safe- 
keeping, transfer,  or  disbursement  of  public 
moneys  or  not,  and  every  other  person  who 
is  charged  with  any  or  all  of  said  duties, 
may  commit  the  crime  described  in  said 
section,  and  the  plain  language  of  the  statute 
seems  to  fully  Justify  the  construction.  But, 
assuming  that  only  those  officers  who  are 
diarged  with  the  receipt,  safe-keeping,  trans- 
fer, or  disbursement  of  puUic  moneys  may 
violate  this  law,  it  appears  to  my  mind  to 
be  perfectly  clear  that  the  state  auditor  Is 
one  of  the  officers  so  contemplated.  By  the 
act  of  the  twelfth  session  of  the  Legislature 
(Sess.  Laws  1913,  c.  15,  pp.  54  to  58),  from 
which  the  majority  of  the  court  quotes  In 
support  of  its  conclusion,  it  is  made  the  duty 
of  the  state  auditor  to  certify,  with  respect 
to  claims  against  the  state  submitted  to  the 
state  board  of  examiners — 
"that  the  account  U  in  proper  form,  that  the 
totals  carried  thereon  are  correct,  that  receipt- 
ed vouchers,  showing  the  payment  of  all  items 
for  which  reimbursement  is  asked,  are  submit- 
ted therewith,  and  that  there  are  funds  in  the 
state  treasury  out  of  which  tlie  same  may  law- 
fully  be  paid." 

Upon  the  claim  of  Robert  Wallls'  here  un- 
der c(»i8ideratlon,  which  shows  upon  its  face 
that  it  was  a  claim  for  services  rendered 
while  said  Wallls  was  employed  in  the  bac- 
teriological laboratory,  the  following  indorse- 
vaeot  was  made  by  the  petitioner  as  state 
auditor: 

"I  certify  that  the  above  account  has  been  au- 
dited and  found  correct.  That  there  is  author- 
ity of  law  for  its  payment,  and  that  there  is 
sufficient  money  in  the  proper  fund  for  its  pay- 
ment" 

— and  then,  after  said  claim  bad  been  passed 
upon  by  the  state  board  of  eiCaminers,  he 
drew  hto  warrant  upon  the  traveling  expense 
fund  of  the  state  dairy,  food,  and  sanitary 
department  in  payment  of  the  claim.  It  Is 
perfectly  clear  that  no  money  may  legally  be 
disbursed  from  the  public  treasury  except 
upon  the  presentation  of  the  auditor's  war- 
rant and,  as  has  been  suggested  by  counsel 
for  tbe  state  In  this  case,  the  warrant  of  the 
auditor,  in  the  disbursement  of  public  funds, 
Is  to  be  considered  in  a  like  sense  and  light  as 
tbe  check  of  an  individual  in  the  disburse- 
ment of  his  private  funds  trom  a  bank.  That 
the  state  auditor  is  an  official  charged  with 
the  disbursement  of  public  funds,  and  was 
so  Intended  to  be  by  the  Legislature,  is  made 
entirely  dear  by  section  1451  of  said  chapter 
15,  Sess.  Laws  1913,  as  follows: 

"For  the  proper  performance  of  the  duties 
herein  enjoined  upon  the  state  auditor,  as  secre- 
tary of  the  state  board  of  «samineta,  or  for  any 


unlawful  or  irregular  payment  of  any  aooount 
submitted  against  the  state,  the  state  auditor  is 
hereby  made  responsible  upon  his  official  trand." 

It  will  be  observed  that  the  majority  of 
the  court  also  quotes  this  section  In  sup- 
port of  its  conclusion,  and  suggests  that  a 
civil  remedy  has  been  provided  for  the  wrong- 
ful disbursement  of  public  funds.  The  an- 
swer to  such  oontention  suggests  itself. 
While  a  civil  remedy  has  been  thus  provided. 
It  is  not  an  exclusive  remedy  any  more  than 
is  the  civil  remedy  by  way  of  suit  upon  the 
l)ond  of  any  public  officer  for  embezzlemait 
of  public  funds  an  exclusive  remedy.  Said 
section  1451  does,  however,  provide  which 
officer's  bond  shall  be  liable  fbr  any  unlaw- 
ful or  Irregular  payment  of  any  account  sub- 
mitted against  the  state,  and  that  officer  is 
the  state  auditor.  To  contend  that  the  state 
auditor  Is  not  a  disbursing  officer,  bat  that 
his  bond  shall  be  liable  for  on  nnlawful  or 
irregular  disbursement  of  public  nmneys,  is 
inconsistent  The  majority  opinion  a  little 
further  on  states  the  truth  of  tbe  matter 
when  it  says: 

"He  is  but  one  of  several  whose  combined  acts 
are  absolutely  necessary  to  ultimately  bring 
about  a  disbursement  of  the  public  moneys." 

Being  one  of  the  persons  whose  acts  "are 
absolutely  necessary  to  ultimately  bring 
about  the  disbursement  of  public  moneys," 
he  is  one  of  the  persons  contemplated  by 
section  6975,  wherdn  it  says: 

Every  "officer  of  this  state,  •  •  •  charged 
with  the  •  •  •  disbursement  of  public  mon- 
eys who  •  •  •  without  authority  of  law,  ap- 
propriates the  same  or  any  portion  thereof  to 
*  *  *  the  use  of  another  *  *  *  is  punish- 
able by  imprisonment  in  the  state  prison  for 
not  less  than  one  nor  more  than  ten  years,  and 
is  disqualified  from  holding  any  office  in  this 
sUte." 

The  conclusion  reached  by  the  court  that 
"section  6976,  Rev.  Codes,  was  aimed  at 
the  crime  of  embezzlement  and  against  a 
particular  class  of  persons  who  fraudulently 
appropriate  to  their  own  use,  or  to  the  use  of 
others,  not  in  the  due  and  lawful  execution 
of  their  trust,  any  property  which  comes  into 
their  possession  or  under  their  control  by 
virtue  of  tbe  official  position  which  they 
hold  at  in  violation  of  a  trust"  is  not  sound. 
There  are  10  snbdlvislons  of  said  section,  not 
one  of  which  makes  any  reference  to  the 
crime  of  embezzlement  or  fraudulent  ap- 
propriation of  property.  Section  7065,  Rev. 
Codes,  deflnes  embezzlement  as  follows: 

"Embezzlement  is  the  fraudulent  appropria- 
tion of  property  by  a  person  to  whom  it  baa 
been  entrusted. 

Section  7066  relates  to  embezslement  by 
public  and  corporate  officers  and  is  as  fol- 
lows: 

"Every  olBcer  of  this  state,  or  «f  any  coun- 
ty, dty,  or  other  municipal  corporation  or  sub- 
division thereof,  and  every  deputy,  clerk,  or 
servant  of  any  such  officer,  and  every  officer,  di- 
rector, trustee,  clerk,  servant,  or  agent  of  an; 
assodation,  aodety,  or  corporation  (public  or 
private)  who  fraudulently  appropriates  to  any 
use  or  purpose  not  In  the  due  and  lawful  execu- 
tion of  his  trust,  any  properQr  wliich  Iw  has 
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In  hia  posaesston  or  under  Us  control  bT  Tlr- 
tae  of  his  trust,  or  secretes  it  with  a  fraudulent 
intent  to  appropriate  it  to  sach  use  or  purpose, 
is  guilt7  of  embezzlement" 

It  Is  impossible  to  imagine  what  necessity 
oould  have  existed  for  the  enactment  of  sec- 
tion 6075,  if  it  was  Intended  as  an  embezzle- 
ment statute,  in  view  of  the  proyisions  of 
section  7066  above  quoted.  It  is  impossible 
'to  imagine,  if  the  Legislature  intended  sec- 
tion 6975  to  be  a  law  against  the  crime  of 
embezzlement,  why  the  word  "fraudulent" 
was  not  used  in  order  to  bring  the  acts 
therein  declared  against  within  the  definition 
of  embezzlement  as  stated  in  section  7065. 
The  correct  conclusion  to  be  reached  is  that 
said  section  6975  was  intended  to  mean  ex- 
actly what  it  says,  and  was  enacted  for  the 
purpose  of  the  better  protection  of  public 
moneys  and  to  keep  them  from  being  care- 
lessly or  dishonestly  dealt  with  under  cir- 
cumstances not  amounting  to  embezzlement. 
It  is  not  to  be  understood  that  said  section 
may  be  violated  accidentally.  Inadvertently, 
or  innocently,  as  is  suggested  by  the  language 
of  the  majority  opinion,  Irat  if  violated  at  all. 
It  mast  be  done  willfully,  unlawfully,  and 
feloniously,  as  charged  in  the  indictment  in 
this  case.  Section  6975  must  be  read  and 
construed  in  the  light  of  section  6314,  Rev. 
Codes,  which  is  as  follows: 

"In  everv  crime  or  public  offense  there  mast 
exist  a  union,  or  joint  operation,  of  act  and  in- 
tent, or  criminal  negligence." 

Had  this  case  been  permitted  to  go  to  trial 
to  a  Jury  there  can  be  no  doubt  that  if  the 
state  tailed  to  prove  the  petitioner  guilty  of 
having  knowingly,  willfully,  and  intentionally 
committed  the  acts  complained  of,  or  that 
their  commission  was  due  to  his  criminal 
Diligence,  under  a  proper  instruction  a  Jury 
would  have  promptly  returned  a  verdict  of 
not  guilty,  and  it  would  be  the  duty  of  this 
court  to  reverse  a  Judgment  of  conviction 
nnless  it  appeared  that  the  acts  charged  in 
the  Indictment  were  so  knowingly,  volunta- 
rily, and  purposely  or  negligently  committed. 
It  must  be  borne  in  mind,  however,  that  we 
are  passing  upon  the  sufSdency  of  an  in- 
dictment which  Charges  the  acts  to  have 
been  willfully,  nnlawfully  and  felonionsly 
committed.  I  am  of  the  opinion  said  indict- 
ment charges  the  petitioner  with  the  oommis- 
■ion  of  a  crime,  and  that  his  petition  tor  a 
writ  ot  habeas  corpus  should  be  denied. 


(27  Idalio,  M) 
WASHINGTON  STATE  SUGAR  00.  T. 
GOODRICH  et  aL 

(Supreme  Court  of  Idaho.    March  8,  1015.    On 
Petition  for  Rehearing,  April  28,  1915.) 

1.  Watibs  and  Wateb  Coubsks  «=>1S3— Ap- 

PBOPRIATION    OF    WaTXB   —   CONDITIONS    OT 
PEBMrr— EXTKNBION    OF  TIME. 

Where  a  permit  to  appropriate  water  for 
a  beneficial  use  is  granted  by  the  state  eni^- 
neer,  a  total  failure  to  commence  the  work  with- 


in the  time  provided  in  the  permit,  or  to  com- 
plete one-fifth  of  the  work  within  Ute  time  lim- 
ited in  the  permit,  cannot  be  cured  b;  extend- 
ing the  time  within  which  to  make  proof  of  ben- 
eficial nse  of  the  water  so  attempted  to  be  ap- 
propriated. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  146;  Dec.  Dig. 
«=9l33.] 

2.  Waters  and  Wateb  Coubses  €=»183  — 
"Watkb  Right"— "Watkb  Right  Ci.aim." 

A  water  right  claim,  as  filed  with  the  state 
engineer,  is  merely  a  declaration  of  intention  to 
create  a  water  right  Only  by  a  compliance 
with  the  conditions  of  the  permit  does  the  water 
right  claim  finally  become  a  water  right 

[Ei.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  146;  Dec.  Dig. 
<3=»133,i 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Water  Right] 

3.  Waters  and  Wateb  Coubses  $=»151— Ap- 

PBOFBIATION    OF    WaTEK— ABANDONMENT  OF 

Use. 

Where  one  obtains  a  permit  for  the  appro- 
priation of  water  from  the  state  engineer,  a 
failure  to  put  the  water  to  a  beneficial  use  or 
to  comply  with  the  conditions  of  the  permit  is 
an  abandonment  of  the  use. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  155;  Dec.  Dig. 
<8=»151.] 

4.  Waters  and  Water  Courses  «=»183— Ap- 
PBOPBiATiON  or  Wateb— Pbioe  Right— Pkb- 

MIT. 

One  may  obtain  a  prior  right  to  the  nse  of 
the  water  of  a  stream  where  he  actually  di- 
verts and  applies  the  same  to  a  beneficial  use, 
althoQgh  be  may  never  have  applied  to  the  state 
engineer  for  a  permit  to  do  so.  Niehran  v.  Par- 
ker, 19  Idaho,  727, 115  Pac.  488,  cited  and  fol- 
lowed. 
.Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  146;  Dec  Dig. 
<8=»133.] 

5.  Waters  and  Wateb  Courses  €=9133,  142 
-Wateb  Right— Acquisition— Compliancb 
WITH  Pbbmit. 

The  granting  by  the  state  engineer  of  a  per- 
mit for  the  right  to  use  the  waters  of  a  stream, 
in  and  ot  itself,  secures  to  the  applicant  no 
right  to  Uie  use  of  such  water,  unless  there  be 
a  substantial  compliance  with  every  provision 
of  the  statute  affecting  the  issuance  of  such  per- 
mit and  a  fulfillment  of  the  conditions  of  the 
Sennit :  a  compliance  with  the  conditions  and 
mitatiotts  prescribed  in  the  permit  initiates  a 
right  to  the  use  of  the  water  in  the  applicant, 
and  said  right  then  becomes  a  vested  one  and 
dates  back  to  the  issuance  of  said  permit 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  Si  15, 146, 162;  Dec 
Dig.  «s>133,  142.] 

6.  Waters  and  Wateb  Coubses  «=»140— Wa- 
ter Right— Permit  to  Another- Effect. 

A  right  to  the  use  of  water,  obtained  by 
actual  diversion  and  application  to  a  beneficial 
use,  is  a  vested  right,  and  cannot  be  defeated 
by  the  subsequent  issuance  by  the  state  engineer 
of  a  permit  to  appropriate  snch  water,  granted 
to  another  party  than  the  prior  appropriator. 

[Ed.  Note.— For  other  cases,  see  Waters  anA 
Water  Courses,  Dec.  Dig.  «s>140.] 

7.  Waters  and  Water  Courses  «=3l52— Wa- 
ter Right— Decision  of  State  Engineer- 
Review— Pasties. 

Where  suit  is  brought  by  an  aggrieved  par- 
ty to  review  the  decision  of  the  state  engineer 
in  lieu  of  an  appeal  from  the  proceedings  had 
before  said  engineer,  the  action  is  in  the  na- 
ture of  a  suit  to  quiet  title,  and  must  be  pros- 
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ecnted  and  condacted  In  tbe  same  manner  as 
an  action  to  quiet  title  to  real  estate,  and  all 
parties  whose  claims  are  adverse  to  the  plain- 
tiffs, whether  they  appear  before  the  state  en- 
gineer or  not,  are  indispensable  parties,  and 
must  be  made  defendants  in  tbe  action. 

(Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {§  156,  157;  Dec. 
Dig.  «=s>152.] 

8.  Watebs  and  Water  Courses  ds»145^AP- 

FBOPRIATION    OF    WaTE&— CHANQINa    POINT 

OF  Diversion. 

Where  an  application  to  appropriate  wa- 
ter has  been  made  under  section  3253,  Rev. 
Codes,  as  amended  by  Sess.  Laws  1913,  p.  136, 
and  a  permit  granted,  and  the  applicant  there- 
after desires  to  change  the  point  of  diversion, 
he  mnst  substantially  comply  with  tbe  provi- 
sions of  said  section  3264,  Rev.  Codes. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  20;  Dec.  Dig.  «=» 
145.] 

9.  Waters  and  Water  Courses  «=»14&— Pee- 
MIT  TO  Appropriate— Change  in  Point  of 
Diversion  —  Rights  of  Prior  Appropria- 

TORS. 

The  state  engineer  has  no  authority  to  make 
any  change  in  the  point  of  diversion  specified 
in  his  permit  to  appropriate  that  would  in  any 
way  interfere  with  tbe  rights  of  prior  appro- 
priators. 

[Ed.  Note.— For  ot^er  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  20;  Dec.  Dig.  «=> 
146.] 

10.  Quieting  Title  €=»  10— Right  to  Recov- 
er—Title  i 

In  an  action  to  quiet  title,  plaintiff  will  not 
be  permitted  to  rely  upon  the  weakness  of  de- 
fendant's title  in  order  to  establish  a  better  title 
in  himself,  but  if  he  is  entitled  to  recover  at  all, 
it  must  be  upon  the  strength  of  his  own  title. 
[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  S§  36-42;    Dec.  Dig.  «=»10.] 

11.  Waters  and  Water  Courses  €=»143— Ib- 
BiOATioN— Rights  of  Appropbiator. 

The  test  of  an  appropriator's  right  to  wa- 
ter for  irrigation  is  the  amount  of  water  actu- 
ally nsed  for  the  beneficial  purpose  claimed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  152 ;  Dec.  Dig.  «=» 
143.] 

12.  Waters  and  Water  Courses  9=3 144  — 
Rights  of  Appropbiator — Change  of  Pub- 
pose. 

Where  one  appropriates  water  tor  the  op- 
eration of  a  sawmill  and  thereafter  appropria- 
tions are  made  from  the  same  stream  by  several 
parties  for  irrigation  purposes,  tbe  first  appro- 
priator  cannot  transfer  his  appropriation  to  an- 
other to  be  used  for  irrigation  purposes,  and 
thereby  defeat  the  rights  of  subsequent  appro- 
priators  for  purposes  of  irrigation. 

[Ed.  Note.— For  other  cases,  see  -Waters  and 
Water  Courses,  Cent  Dig.  f  152;  Dec.  Dig. 
«=s>144.] 

13.  Waters  and  Water  Coubses  «=>143— Ir- 
rigation —  Use  of  Water  —  Extent  of 
Right— Determination. 

The  duty  of  water  depends  apon  the  char- 
acter and  condition  of  sou,  and  in  determining 
such  duty,  reference  should  always  be  made  to 
lands  that  have  been  properly  prepared  and  re- 
duced to  a  reasonably  good  condition  for  irriga- 
tion. 

WEd.  Note.— For  other  casea,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  152;    Dec  Dig. 
«=9l43.] 

14.  Water  Rights— Bindings— Evidence., 

Held,  that  certain  findings  of  the  court 
were  sustained  by  the  evidence. 


15.  Waters  and  Water  Cottrses  «=>135,  152 
— Appbopbiation  of  Wateb— Application 
to  Beneficial  Use- Proof. 

An  appropriator  of  water,  after  conducting 
the  same  to  the  point  of  intended  use,  has  a 
reasonable  time  in  which  to  apply  such  water 
to  the  use  intended,  but  where  the  question  of 
proof  of  such  use  arises, /lucb  appropriutor  can- 
not be  permitted  to  anticipate  what  be  might  do 
in  the  future,  or  to  make  additional  proof  of 
further  application  to  a  beneficial  use  at  a  fu- 
ture time. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  if  156,  157;  Dec. 
Dig.  «=»135,  152.] 

16.  Appropriation  of  Water— Decree  Modi- 
fied. 

held,  that  the  decree  of  the  lower  court 
must  be  modified  in  regard  to  the  amounts  of 
water  decreed  certain  appropriators. 

17.  Waters  and  Wateb  Courses  €=>152  — 
Appropriation  of  Water— Quietinq  Titlb 
—Findings. 

In  an  action  to  quiet  title  to  water  appro- 
priated from  a  public  stream,  where  the  issue 
joined  is  one  of  priority,  tbe  court  should  find 
the  actual  appropriation  made  by  each  appro- 
priator, the  date  upon  which  tbe  appropriation 
was  made,  and  the  quantity  of  water  appro- 
priated to  a  beneficial  use  by  each. 

[Ed.  Note. — For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  H  156,  157;    Dec. 
Dig.  «=»152.] 

Appeal  from  District  Court,  Kootenai  Coun- 
ty;   R.  N.  Dunn,  Judge. 

Action  by  the  Washington  State  SuRar 
Company  against  Jacob  Goodrich  and  others, 
to  quiet  title  to  certain  water  rights  in  Lewel- 
lyn  creek.  From  a  decree  for  defendants, 
plaintiff  appeals.    Modified. 

Allen  &  Allen,  of  Spokane,  Wash.,  and  Cbas. 
L.  Heitman,  of  Coeur  d'Alene,  for  appellant 
Black  &  Wemette,  of  C«eur  d'Alene,  for  re- 
spondents. 

BUDGE,  J.  This  Is  an  action  brought  In 
the  district  court  of  the  Eighth  Judicial  dis- 
trict for  the  county  of  Kootenai,  to  quiet  title 
to  the  waters  of  Lewellyn  creek,  a  small 
stream  rising  in  tbe  mountains  east  of  the 
lands  DOW  owned  and  in  the  possession  of  ap- 
pellant and  respondents,  in  this  action. 

Appellant  owns  a  farm  of  2,000  acres,  situ- 
ated about  five  miles  from  tbe  point  of  diver- 
sion of  appellant  company's  ditch  on  Lewellyn 
creek.  When  this  action  was  commenced,  a 
considerable  portion  of  this  land  was  in  a 
high  state  of  cultivation.  It  Is  arid  in  char- 
acter, and  requires  irrigation  for  its  success- 
ful- cultivation.  These  lands  were  partially 
irrigated  from  a  stream  known  as  Sage  creek, 
not  in  controversy  In  this  action.  Into  this 
creek  api)ellant  undertook  to  convey  the  wa- 
ters- of  lewellyn  creek  by  means  of  a  ditrii, 
the  intake  of  which  is  located  at  or  near 
what  is  known  as  Roush's  sawmill. 

On  the  11th  day  of  November,  1899,  J.  C. 
Rousb,  by  written  notice,  appropriated  and 
claimed  100  cubic  feet  of  water  per  second  of 
time  of  the  waters  of  I.ewellyn  creek.  On 
the  4th  day  of  June,  1906,  and  on  the  15th 
I  day  of  July,  1907,  upon  applicntion  duly  made. 


4s»For  other  cases  see  same  topic  and  KST-NUtiBER  In  all  Key-Numbered  Digests  and  Indexes 
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the  state  engineer  issued  and  subsequently 
approved  permit  No.  2158  to  FMwin  McBee 
and  permit  No.  2978  to  S.  E.  Be^s,  for  25 
and  0.6  cubic  feet  of  water  per  second  of  time, 
respectively.  On  the  17th  day  of  May,  1907, 
McBee  assigned  to  Beggs  all  his  right,  title, 
and  interest  to  the  use  of  the  waters  of 
Lewellyn  creek,  under  permit  No.  2158,  and 
Beggs,  thereafter,  on  the  14th  day  of  Septem- 
ber, 1908,  conveyed  the  same  to  the  appel- 
lant herein,  on  which  date  he  also  transfer- 
red to  appellant  the  right  to  the  use  of  the 
waters  of  Lewellyn  creek  under  permit  No. 
2078,  records  of  which  transfers  were  made 
in  the  office  of  the  state  engineer,  on  the  21st 
day  of  July,  1910.  On  the  23d  day  of  Septem- 
ber, 1008,  J.  0.  ^ush,  by  a  written  convey- 
ance, transferred  to  appellant  all  right,  title, 
and  interest  claimed  under  his  appropriation 
to  the  water  of  Lewellyn  creek. 

During  the  month  of  October,  1008,  and 
subsequent  to  the  date  of  the  purchase  of  the 
aforementioned  rights  to  the  use  of  the  wa- 
ters of  Lewellyn  creek,  appellant  commenced 
the  construction  of  flie  Corbin  ditch  and 
flume,  and  prosecuted  the  work  to  completion 
during  1910,  or  1911. 

Lewellyn  creek,  from  the  intake  of  appel- 
lant's canal,  runs  in  a  westerly  direction 
through  the  lands  of  the  respondents,  who 
claim  the*  right  to  the  use  of  the  waters  of 
said  creek  by  reason  of  the  construction  of 
a  ditch,  known  as  the  Hall-Ooodrich  ditch,  in 
1894,  diverting  the  water  of  said  stream  to 
and  upon  their  respective  lands  and  also  by 
the  posting  of  water  location  notices  and 
causing  the  same  to  be  recorded  in  the  county 
recorder's  office  of  Kootenai  county.  This 
diversion  and  use,  as  well  as  the  posting  and 
filing  of  notices  of  appropriation  of  the  wa- 
ters of  Lewellyn  creek,  respondents  contend 
was  prior  to  the  right,  if  any,  of  the  appel- 
lant and  its  predecessors. 

Lewellyn  creek  takes  its  name  from  Amerl- 
cus  Lewellyn,  who  was  the  first  pioneer  to 
settle  in  that  locality.  It  is  contended  that 
Jacob  Goodrich  and  D.  C.  Hall  located  on 
Lewellyn  creek  in  1891,  and  that  Goodrich 
constructed  a  ditch  and  diverted  the  water  to 
his  home  for  domestic  purposes ;  that  in  1894 
Hall  constructed  a  ditch  connecting  with  the 
west  end  of  the  Goodrich  ditch  and  carried 
the  water  onto  his  place.  This  ditch,  there- 
fore, became  known  as  the  Hall,  or  the  Hall- 
Goodrich  ditch,  through  which  respondents 
have  conducted  water  for  the  irrigation  of 
portions  of  their  respective  lands.  The  date 
of  the  construction  of  the  ditch,  the  size  of 
the  ditch  when  constructed,  the  date  of  the 
enlargement  of  the  ditch,  its  fall  and  capaci- 
ty, as  well  as 'the  actual  date  of  appropria- 
tion of  the  water  of  the  Lewellyn  creek  and 
its  nse  by  the  respective  respondents  and 
their  predecessors  in  interest,  together  with 
amount  of  water  put  to  a  beneficial  use  and 
necessary  for  the  proper  irrigation  of  the 
lands  of  the  respondents,  and  the  area  of 
lands  irrigated  by  each  of  the  respondents 


and  their  predcfcessors  in  Interest  are  in- 
volved in  this  litigation. 

The  record  in  this  case  is  voluminous.  Ap- 
pellant's counsel  makes  25  assignments  of  er- 
ror, a  number  of  which  are  subdivided.  We 
shall  not  attempt  to  discuss  separately  each 
assignment  of  error  upon  which  appellant  re- 
lies for  a  reversal  of  the  judgment.  Appel- 
lant bases  its  right  to  the  use  of  waters  of 
Lewellyn  creek  upon  permits  Nos.  2158  and 
2978,  also  upon  J.  C.  Roush's  appropriation. 
Permit  No.  2078,  application  of  Beggs  for  0.6 
cubic  feet  per  second  of  time  of  the  waters  of 
Lewellyn  creek,  contains  necessary  informa- 
tion required  under  the  statutes,  describing 
the  lands  to  be  irrigated,  the  quantity  of  wa- 
ter claimed,  estimated  cost  of  work,  descrijv 
tlon  of  works  for  diversion,  time  required  for 
the  completion  of  the  construction  of  the 
work  and  the  approval  of  the  state  engineer, 
which  permit,  when  approved,  was  subject  to 
the  following  limitations  and  conditions,  to 
wit: 

"Work  to  begin  on  or  before  October  0, 
1007,  and  to  continue  diligently  and  uninter- 
ruptedly to  completion.  •  •  *  One-fifth  ot 
the  work  above  specified  to  be  completed  on  or 
before  February  10,  1909.  The  whole  of  said 
work  to  be  completed  on  or  before  August  10, 
1910.  The  time  for  proof  of  beneficial  use  of 
water  appropriated  in  accordance  herewith,  to 
extend  to  August  10,  1913." 

Permit  No.  2158,  which  is  McBee's  appli- 
cation to  appropriate  25  cubic  feet  per  sec- 
ond of  time  of  the  waters  of  Lewellyn  creek, 
contains  the  same  conditions  and  limitations 
set  out  in  permit  No.  2978,  and  has  indorsed 
thereon  the  approval  of  the  state  engineer  on 
the  28th  day  of  July,  1906,  and  provides  that 
one-flfth  of  the  work  specified  in  the  permit 
shall  be  completed  on  or  before  January  28, 
1909 ;  the  whole  of  said  work  to  be  complet- 
ed on  or  before  July  28,  1011.  The  time  for 
making  proof  of  l>eneflcial  use  of  the  water 
attempted  to  be  appropriated  was  extended 
to  July  28,  1915. 

A  comparison  of  the  description  of  the 
land  to  be  irrigated  as  described  in  the  afore- 
said permits  and  the  land  set  out  in  the  ap- 
pellant's complaint,  as  owned  and  sought  to 
be  Irrigated  by  appellant  establishes  the  fact 
that  they  are  not  the  same,  but  entirely  dif- 
ferent lands. 

Section  3254,  Rev.  Ck>des,  as  amended  by 
Sess.  Laws  1905,  p.  361,  |  2,  provides: 

"Every  holder  of  a  permit  which  shall  be  is- 
sued under  the  terms  and  conditions  of  au  appli- 
cation filed  hereafter,  appropriating  25  cubic 
feet  or  less  per  second,  must,  within  60  days 
from  the  date  upon  which  said  permit  issues 
from  the  office  of  the  state  engineer,  commence 
the  excavation  or  construction  of  the  works  by 
whicn  he  intends  to  divert  the  water,  and  must 
prosecute  the  work  diligently  and  uninterrupt- 
edly to  completion,  unless  temporarily  interrupt- 
ed through  no  fault  of  the  holder  of  such  per- 
mit by  circumstances  over  which  he  has  no  con- 
trol.   •    •    • 

"The  holder  of  any_  permit  who  shall  fail  to 
comply  with  the  provisions  of  this  section  with- 
in the  time  or  times  specified,  shall  be  deemed 
to  have  abandoned  all  right  under  his  permit." 
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Sectioa  3267,  Bev.  Codes,  as  amended  by 
Sees.  Laws  1913,  p.  509,  provides: 

"On  or  before  the  date  set  for  the  completion 
of  wot^B  for  the  diversion  and  applicaaon  of 
water  under  any  permit,  the  holder  of  sacb  per- 
mit, or  bis  assigns,  shall  be  prepared  to  submit 
proof  of  the  completion  of  such  worlu  to  the 
state  engineer.  Such  holder  of  such  permit 
shall  first  notify  the  state  engineer  that  he  is 
prepared  to  submit  sucli  proof  of  completion  of 
such  worlu." 

It  will  be  seen  from  an  Inspection  of  the 
McBee  and  Begga  permits,  Nos.  2158  and 
2978,  respectively,  that  In  the  former,  one- 
fifth  of  the  wortc  was  to  be  completed  on  or 
before  January  28,  1909,  the  whole  of  said 
work  to  be  completed  on  or  before  July  28, 
1911,  and  In  the  latter,  one-flfth  of  the  work 
was  to  be  completed  on  or  beifore  February 
10,  1909,  and  the  whole  of  said  worlg  to  be 
completed  on  or  before  August  10,  1910. 
There  is  no  evidence  In  the  record  that  work 
was  commenced  under  the  McBee  or  Beggs 
permits,  within  60  days  from  the  date,  npon 
which  the  permits  were  issued  from  the  of- 
fice of  the  state  engineer,  or  that  one-hlth  of 
the  work  specified  In  said  permits  and  r»- 
<]ulred  to  be  done  by  the  state  engineer  was 
done,  or  that  the  whole  of  said  work  was 
<»mpleted  on  or  before  July  28,  1911,  and 
August  10,  1910,  as  provided  in  said  permits. 
Neither  was  there  any  testimony  offered  as 
an  excuse  for  any  interruptions  with  said 
work  under  circumstances  over  which  the 
liolder  of  the  permit  had  no  controL  Under 
the  McBee  permit,  proof  of  the  completion 
of  the  work  should  have  been  made  practi- 
■cally  two  years  prior  to  the  commencement  of 
this  action,  and  under  the  beggs  permit, 
proof  of  the  completion  of  the  work  should 
have  been  made  approximately  three  years 
,prior   to    the  commencement    of   this    suit. 

[1  ]  The  evidence  Is  cmicluslve  that  neither 
McBee  nor  Beggs  at  any  time  subsequent  to 
-the  date  of  the  Issuance  of  the  permits,  even 
attempted  to  comply  with  the  conditions 
therein  contained.  If  there  was  a  compll- 
.ance  with  any  of  the  conditions  of  said  per- 
mit, it  was  by  appellant  when  it  began  the 
■construction  of  the  Corbin  ditch  and  fiume 
connecting  the  waters  of  Lewellyn  creek 
with  the  waters  of  Sage  creek  In  the  month 
•of  October,  1908,  and  this  alleged  compliance 
was  npon  the  theory  that  the  statutes,  at  the 
time  of  the  Issuance  of  the  permit,  did  not 
provide  a  forfeiture  by  operation  of  law,  un- 
til the  time  fixed  In  said  permit  for  the  sul>- 
mission  of  proof  of  beneficial  use  of  the  war 
ters  appropriated,  which  time,  under  permit 
No.  2168,  was  extended  to  July  28,  1915,  and 
under  permit  No.  2978  to  August  10, 1913.  A 
-total  failure,  however,  to  commence  the  work 
within  the  time  specified  in  the  permit,  or  to 
complete  one-fifth  of  the  work  within  the 
time  limited  in  the  permit,  would  not  be 
cured  by  extending  the  time  within  which  to 
make  proof  of  the  beneficial  use  of  the  water 
«o  attempted  to.  be  appropriated. 

[2, 3]  The  state  is  the  sovereign  owner  of 


the  rig^t  to  appropriate  and  ase  all  of  tlie 
stream  waters  which  are  within  the  Juris- 
diction of  the  stata  The  state,  by  enactment 
of  appropriate  laws,  permits  private  persom 
to  use  its  right  to  appropriate  and  use  the 
flow  of  stream  wat».  A  water  right  (dalm 
is  pot  a  water  ri^t  A  water  right  daim  Is 
a  declaration  of  intention,  made  in  a  written 
form  prescribed  by  statute,  to  give  public  no- 
tice of  intention  to  create  water  rlgnta  iden- 
tical with  descriptions  stated  in  the  writing, 
commonly  referred  to  as  a  water  right.  Al- 
though they  are  not,  water  right  claims  have 
become  commonly  regarded  as  being  tba 
same  thing  as  water  rights.  One  is  a  mere 
declaration  of  intention  to  create  a  water 
right  which  may  never  be  anytliing  more 
than  an  intention.  By  a  compliance  with 
conditions  of  the  permit,  the  water  right 
claim  then  becomes  a  water  right  The  stat- 
ute may  permit  an  appropriator  to  change 
any  or  all  of  the  conditions  contained  In  tlie 
declaration  of  intention,  excqtt  the  particu- 
lar stream  from  which  the  diversion  is  in- 
tended to  be  made,  but  it  ooald  not  l>e  suc- 
cessfully maintained  tliat  a  sobseqnent  ap- 
propriator's  right  to  the  use  of  the  waters 
of  a  stream  should  be  impaired  by  a  change 
In  the  declaration  of  Intention  to  appropriate 
by  the  act  of  the  party,  or  with  the  consent 
of  the  state  engineer,  or  to  change  the  point 
at  diversion.  The  extent  of  the  permit  of  the 
state  Is  measured  by  the  use  of  uie  water 
under  the  conditions  and  limitations  of  the 
I>ermit  A  failure  to  put  the  water  to  a  ben- 
eficial use,  or  to  comply  with  the  conditions 
of  the  permit,  is  an  abandonment  of  the  use, 
and  this  would  be  true  whether  or  not  there 
was  a  statute  containing  such  a  provision. 

There  is  another  reason,  equally  tenable, 
that  might  be  urged  against  the  validity  of 
the  appr<^riation  attempted  to  be  made'  un- 
der said  permits,  which  would  estop  the  ap- 
pellant from  asserting  a  prior  right  to  the 
use  of  the  waters  of  Lewellyn  creek  as 
against  the  respondents:  Prior  to  the  com- 
mencement of  the-  construction  of  the  Corbin 
ditch,  A.  J.  Shaw,  an  agent  of  the  appellant 
company,  and  Albert  Allen,  an  attorney  for 
said  company,  traversed  the  entire  length  of 
Iiewellyn  creek  and  made  an  Inspection  of 
the  Hall-Goodricb  ditcli,  as  weU  as  the  vari- 
ous laterals  leading  from  said  ditdi,  to  and 
upon  the  lands  of  the  respondents,  made 
measurements  of  the  size  and  capacity  of 
said  ditches  and  the  waters  fiowlng  therein, 
and  further  familiarized  themselves  with  the 
conditions  along  said  Lewellyn  creek  and  the 
lands  that  were  then  being  Irrigated  by  means 
of  these  ditches.  At  the  time  of  said  investi- 
gation, respondents  were  residing  up<m  their 
homesteads,  the  lands  upon  which  they  and 
their  predecessors  had  lived  since  about  tlie 
year  1893,  approximately  15  years  prior  to 
the  commencement  of  the  construction  of  the 
Corbin  ditch  and  canal  by  appellant  The 
Goodrich  ditcb  was  constructed,  as  appeal* 
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from  tbe  record,  about  the  year  1889,  trom 
the  Iiewellyn  creek  down  to  the  lands  of 
aome  of  the  respondenta  Tbe  Hall  ditch  was 
conatmcted  not  later  than  1893,  or  1894. 
The  water  of  said  Lewellyn  creek  was  taken 
down  through  the  Hall-Ooodrlch  ditch  to 
lands  now  owned  by  the  respondents  and 
nsed  upon  the  same.  On  the  19th  day  of 
June,  1897,  Hall  recorded  with  the  county 
recorder  ot  Kootenai  county  his  notice  of 
appropriation  of  three  cubic  feet  of  water 
per  second  of  time  of  the  water  of  Lewellyn 
creek,  and  on  the  Slst  day  of  December,  1900, 
Goodrl<^  and  Brown  recorded  with  said 
county  recorder,  their  notice  of  appropria- 
tion, claiming  20  cubic  feet  per  second  of 
time.  Ihe  evldaice,  therefore,  stands  un- 
contradicted that  there  had  been  an  actual 
application  of  the  waters  of  Lewellyn  creek 
to  the  lands  of  the  respondents  and  their' 
predecessors,  of  which  fact  appellant  had,  by 
reason  of  the  inspection  made  by  its  agent 
and  attorney,  actual  notice  prior  to  the  com- 
mencement of  the  construction  of  the  Corbln 
canal  and  a  record  notice  of  the  appropria- 
tion of  28  cubic  feet  of  the  waters  of  Lew- 
ellyn creek  by  respondents  and  their  pred- 
ecessors, prior  to  the  Issuance  of  either  the 
McBee  or  Beggs  permits  by  the  state  en- 
gineer. 

[4]  We  think  the  facts  in  this  case  justify 
the  application  of  the  principle  of  law  an- 
nounced in  the  case  of  Nielsen  y.  Parker,  19 
Idaho,  727,  115  Pac.  488: 

"Where  one  actually  diverts  the  water  of  a 
stream  and  applies  the  Bame  to  a  beneficial  use 
in  the  irrigation  of  his  growing  crops,  although 
he  has  never  applied  to  the  state  engineer  for 
a  permit  to  do  so,  and  has  never  procured  either 
a  permit  or  a  license  from  the  state  engineer, 
still  his  right  is  superior  and  paramount  to  any 
right  that  a  subsequent  appropriator  can  pro- 
cure, even  though  the  latter  secures  a  permit 
from  tbe  state  engineer  to  appropriate  and  di- 
vert the  water  of  tbe  stream.^' 

[t]  Tbe  granting  by  the  state  engineer  of 
•a  permit  for  the  right  to  use  the  waters  of 
this  state,  in  and  of  itself  secures  to  the  ap- 
plicant no  right  to  tbe  use  of  the  waters  ap- 
plied for  in  said  permit,  unless  there  be  a 
snbfltantlal  compliance  with  each  and  every 
provision  of  the  statute  relating  to  or  in  any 
manner  affecting  the  Issuance  of  such  permit 
and  a  fnl  Ailment  of  the  conditions  and  limi- 
tations therein,  but  a  compliance  with  the 
conditions  and  limitations  prescribed  in  such 
permit  initiates  a  right  to  the  use  of  the  wa- 
ter in  tbe  applicant,  and  said  right  then  be- 
comes a  vested  one  and  dates  bade  to  the  is- 
suance of  said  permit. 

[•]  A  right,  by  actual  diversion  and  appli- 
cation of  the  water  of  a  stream,  prior  to  the 
issuance  of  a  permit  by  the  state  engineer,  is 
a  vested  one,  and  cannot  be  defeated  by  the 
subsequent  Issuance  to  an  applicant,  by- said 
state  engineer,  of  a  permit  for  the  waters  so 
diverted  and  put  to  a  beneficial  use,  or,  if  it 
appears  that  the  conditions  and  limitations 
of  the  permit  and  the  statutes  governing  the 
'Issuance  of  tbe  same  have  not  been  substan- 


tially complied  with  in  the  diligent  prosecu- 
tion and  completion  of  the  work  within  tbe 
time  and  manner  provided  by  law,  and  rested 
rights  have  accrued  by  actual  diversion  and 
appropriation  to  a  beneficial  use  of  the  water 
attempted  to  be  appropriated  under  the  per- 
mit, the  actual  diversion  and  application  to  a 
beneficial  use  entitles  the  appropriator  to  a 
prior  right. 

Section  32iS6,  Rev.  Codes,  as  amended  by 
Sees.  Laws  1909,  p.  300,  provides : 

"If  tbe  holder  of  a  permit  to  appropriate  the 
public  waters  shall  fail  to  comply  with  tbe  re- 
quirements of  his  permit  as  to  the  commencing 
of  work  •  *  •  or  the  completion  of  one-fifth 
(H)  of  tbe  construction  work  within  one-half 
{w  the  time  allowed  for  tbe  entire  completion 
of  such  construction  work,  or  shall  fail  to  com- 
plete the  entire  construction  work  within  tbe 
time  specified  in  bis  permit,  said  permit  may  be 
canceled  and  voided  by  the  state  engineer  as 
hereinafter  provided  at  the  instance  of  any  per- 
son or  persons  holding  any  permit  for  tne  di- 
version of  water  from  the  same  stream." 

It  appears  from  tbe  record  in  this  case 
that  on  the  3d  day  of  November,  1910,  due 
notice  of  contest  was  issued  ont  of  the  office 
of  the  state  engineer  as  provided  by  section 
3256,  supra,  directed  against  McBee,  Beggs, 
and  the  Washington  State  Sugar  C!ompany, 
notifying  them,  and  each  of  theiu,  to  appear 
in  the  office  of  said  state  engineer  on  the  3d 
day  of  January,  1911,  to  show  cause  by  affi- 
davit, if  any  there  be,  why  permits  Nos.  2978 
and  2168  should  not  be  canceled  for  a  failure 
to  comply  with  the  provisions  of  said  per- 
mits ;  that  thereafter,  upon  a  hearing  had,  it 
was  made  to  appear  to  the  satisfaction  of 
the  state  engineer  that  the  terms  and  condi- 
tions of  said  permits  bad  not  been  complied 
with.  Thereupon  an  order  was  duly  made  on 
the  9th  day  of  January,  1911,  canceling  and 
voiding  said  permita,  ^m  wliich  order  no 
appeal  was  prosecuted  to  tbe  district  court, 
or  action  commenced  in  said  district  court  in 
the  county  wherein  the  water  was  located,  to 
determine  the  question  involved  in  the  pro- 
ceedings had  before  the  state  engineer,  as 
provided  under  section  8256,  supra,  wherein 
tbe  respondents  to  this  action  were  made 
parties. 

[7]  Where  suit  is  brought  by  an  aggrieved 
party  to  review  the  decision  of  the  state  en- 
gineer in  lieu  of  an  apiteal  from  the  proceed- 
ings had  before  said  engineer,  the  action  is  in 
the  nature  of  a  suit  to  quiet  title,  and  must 
be  prosecuted  and  conducted « in  the  same 
manner  as  an  action  to  quiet  title  to  real  es- 
tate, and  all  parties  whose  claims  are  adverse 
to  the  plaintiffs,  whether  they  appear  before 
the  state  engineer  or  not,  are  Indispensable 
parties,  and  must  be  made  defendants  in  the 
action ;  otherwise  a  Judgment  rendered  in 
the  district  court  would  not  be  binding  upon 
adverse  claimants,  and  they  would  In  no  way 
be  affected  by  the  proceedings  had  either  be- 
fore the  state  engineer  or  in  the  district  court. 

[II  From  the  record  in  this  case  It  is  clear 
to  our  minds  that  no  right  was  initiated  un- 
der the  McBee  or  Beggs  permita;    that  the 
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statutes  g^>vem!ng  the  Issuance  of  said  per- 
mit, as  well  as  the  conditions  and  limitations 
therein  prescribed,  were  not  substantially 
compiled  with,  either  by  the  appellant  or  its 
predecessors,  and  that  the  order  made  by  the 
state  engineer  on  the  9th  day  of  January, 
1911,  canceling  permits  Nos.  2158  and  2978, 
was  a  valid  one.  Appellant  Insists  that  It  has 
a  right  to  change  the  point  of  diversion  un- 
der permits  Nos.  2168  and  2978  and  also  the 
Roush  appropriation.  Section  8247,  Rey. 
Codes,  provides: 

"The  person  entitled  to  the  use  of  water  may 
change  the  place  of  diversion,  if  others  are  not 
injured  by  such  change." 

This  section  is  not  in  conflict  with  section 
3264,  which  provides,  among  other  things : 

"That  an;  person  owning  any  land  to  which 
water  has  been  made  appurtenant  either  by  a 
decree  of  the  court  or  under  the  provisions  of 
this  chapter  [chapter  2,  title  9],  •  •  •  desir- 
ing to-  chaqge  the  place  of  use  of  such  water 
shall  first  make  application  to  the  state  engi- 
neer, stating  fully  in  such  application  the  rea- 
sons for  making  such  transfer. 

Such  application  shall  describ«^  the  land  to 
be  irrigated  from  the  point  of  diversion  dif- 
ferent from  the  one  descrlfied  in  the  license 
or  permit  Where  an  application  to  appro- 
priate water  was  made  under  section  8253, 
Rev.  Codes  (either  prior  or  subsequent  to  the 
amendment  of  said  section  by  Sess.  Laws 
1913,  p.  136)  and  a  permit  granted,  and  the 
applicant  thereafter  desires  to  diange  the 
point  of  diversion,  In  order  to  do  so  it  is  nec- 
essary that  a  substantial  compliance  be  made 
with  said  section  3264,  supra,  and  unless  that 
statute  is  complied  with,  no  change  can  be 
made.  Where  one  secures  a  permit  under 
chapter  2,  tit.  9,  Rev.  Codes,  and  appropriates 
water  under  said  permit,  it  is  a  statutory  ap- 
propriation, and  any  change  in  the  point  of 
diversion  Is  governed  by  the  provisions  of  the 
statutes. 

In  the  case  of  Farmers'  Hlghline  Canal  & 
Reservoir  Co.  v.  WolfC,  23  Colo.  App.  S70,  131 
Pac.  291,  the  court  said : 

"As  against  the  change  sought  by  petitioners, 
the  junior  appropriators  had  a  vested  right  in 
the  continuance  of  the  conditions  that  existed 
on  the  stream  at  and  subsequent  to  the  time 
they  made  their  appropriations,  unless  the 
change  can  be  made  without  injuiy  to  such 
right.  Vogel  et  al.  v.  Minnesota  Canal  Co.,  su- 
pra, 47  Colo.  534,  107  Pac.  1108.    •    •    • 

'  "Where  the  right  to  change  the  point  of  diver- 
sion exists,  it  is  a  property  right,  incident  to  the 
water  right  itself ;  but  it  is  a  conditional  right 
(therefore  doubtful  and  questionable),  and  does 
not  exist  at  all,  as  an  incident  or  otherwise,  un- 
less it  can  be  exercised  without  injury  to  oth- 
er vested  rights;  nor  can  it  be  exercised  until 
permission  has  been  obtained  in  a  proceeding 
of  this  character.  Ft  Lyon  Canal  Co.  v.  Cbew 
[33  Colo.  392].  81  Pac.  87.  Therefore  one  who 
asserts  the  right  to  a  change  in  the  place  of  di- 
version has  the  burden  of  proving  that  the 
change  will  not  Injuriously  affect  the  vested 
rights  of  others;  although  this  may  involve  the 

Froof  of  a  negative."     New  Cache  La  Poudre 
rr.  Co.  V.  Water  Supply  &  S.  Co.,  49  Colo.  1, 
111  Pac.  610. 

[>]  It  was  established  upon  the  trial  that  up- 
on application  to  change  the  itolnt  of  diver- 


sion in  the  Beggs  and  McBee  permits,  the 
same  was  denied  by  the  state  engineer,  and  we 
think  correctly  so.  The  state  engineer  could 
authorize  no  diange  in  the  point  of  diversion 
under  these  permits  that  would  In  any  way 
interfere  with  the  right  to  the  use  of  the  wa- 
ters of  Lewellyn  creek  by  the  respondent& 

We,  therefore,  conclude  that  the  court  did 
not  err  in  finding  that  McBee  and  Beggs  did 
not  commence  or  complete,  in  wbole  or  in 
part,  the  work  necessary  to  convey  the  wa- 
ters of  Lewellyn  creek  to  and  upon  the  lands 
described  in  the  permit,  or  upon  the  lands  of 
the  appellant,  within  the  time  or  in  the  man- 
ner provided  in  said  permits. 

[10]  Counsel  for  appellant  company  ques- 
tions the  right  of  req;)ondentB  to  maintain  the 
Hall-Goodrich  ditch  upon  the  Lewellyn  land 
for  the  reason  that  the  ditch  was  located 
thereon  without  the  consent  of  the  owners  of 
the  fee.  In  our  opinion  there  is  no  merit  in 
this  contention.  We  think  the  rnle  to  be 
well  established,  that  in  an  action  to  quiet 
title,  appellant  would  not  be  permitted  to  re- 
ly upon  the  Imperfections  of  respondents'  ti- 
tle in  order  to  establish  a  better  tlUe  in  itself, 
but  if  it  is  entitled  to  recover  at  all,  it  must 
recover  upon  the  perfections  of  Its  own  title. 
Winter  v.  McMUlan,  87  OaL  256,  25  Pac.  407, 
22  Am.  St  Rep.  243 ;  Robinson  v.  Mair,  151 
CaL  118,  90  Pac.  621. 

On  the  11th  day  of  November,  1809,  James 
G.  Roush  located  and  claimed  a  water  right 
on  Lewellyn  creek  of  100  cubic  feet  per  sec- 
ond of  time,  to  be  used  for  running  a  sawmill 
and  for  domestic  and  irrigation  purposes,  by 
filing  and  posting  a  notice,  designated  "Notice 
of  water  right  location,"  and  stating  in  said 
notice,  among  other  things — 
"reserving  the  right  to  convey  said  water  or 
an^  part  of  it  to  any  other  place  I  may  select 
Said  water  is  to  be  conveyed  to  place  of  use  by 
ditches  or  flames  as  may  be  considered  most  de- 
sirable and  I  hereby  claim  the  right  to  enlarge 
said  ditches  or  flumes  or  to  repair  the  same 
whenever  or  wherever  such  may  be  necessary  or 
to  change  location  of  same." 

This  appropriation  was  by  Roush  trans- 
ferred by  deed  to  the  appellant  coriioration  on 
the  23d  day  of  September,  1907,  under  which 
location  and  transfer  appellant  contends  that 
It  is  entitled  to  divert  the  waters  therein  at- 
teiiQ>ted  to  be  appropriated  by  Roush  to  its 
own  use  and  to  change  the  point  of  diversion, 
thereby  applying  the  water  of  Lewellyn  creefc 
to  the  Irrigation  of  its  lands  by  the  means 
set  out  in  the  Roush  notice  of  appropriation. 
If  appellant's  contention  has  merit,  at  any 
time  during  15  years  succeeding  an  appropria- 
tion of  water  for  power  and  irrigation  pur- 
poses, an  approprlator  may,  If  he  reserves 
the  right  to  do  so,  change  the  point  oC  di- 
version and  means  of  conducting  of  water  to 
any  -other  place  for  use,  end  a  right  initiated 
subsequent  to  said  date  of  appropriation 
would  be  subject  thereto ;  in  other  words,  an 
approprlator,  if  appellant's  contention  were 
true,  15  years  after  making  an  appropriation^ 
would,  be  permitted  (irrespective  of  rights 
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that  may  intervene  In  the  meantime)  to 
change  the  use  of  the  water,  the  manner  of 
use,  and  the  point  of  diyersion  without  re- 
gard to  the  rights  of  others  on  the  stream, 
based  solely  upon  filing  In  the  office  of  the 
county  recorder  a  "Notice  of  water  right  lo- 
cation." With  this  contention  we  are  not  in 
accord. 

The  right  to  the  use  of  the  waters  of  Lewel- 
lyn  creek  for  the  purpose  of  operating  Rousb's 
mill  was  a  vested  right,  so  long  as  be  used  it 
for  that  purpose.  TtM  evidence  shows  that  it 
required  16  cubic  feet  per  second  of  time  to 
<q)erate  the  Roush  sawmill.  Roush,  however, 
attempted  to  appropriate  100  second  feet,  for 
the  purpose  of  operating  bis  mill  and  for 
irrigation,  and  this  he  undertook  to  sell  and 
convey  to  appellant.  The  record  shows  that 
he  irrigated  less  than  one-half  an  acre  of 
land,  and  bad  abandoned  the  irrigation  of 
that  one-half  acre  for  some  time  prior  to  the 
commencement  of  this  action. 

[11]  Rousb's  appropriation  of  the  water  of 
Lewellyn  creek  for  the  operation  of  bis  saw- 
mill would  not,  by  a  conveyance  to  appellant, 
authorize  the  use  of  said  water  upon  the 
lands  of  appellant  located  at  a  place  above 
the  point  of  diversion  by  respondents,  and 
thus  defeat  the  respondents'  right  to  the  use 
of  said  water  for  the  purpose  of  irrigation. 
The  fact  that  Roush  appropriated  a  large 
quantity  of  water  and  reserved  the  right  to 
himself  to  change  the  point  of  diversion  and 
to  use  the  waters  for  a  dual  purpose  would 
not  give  him  a  prior  right  to  the  use  of  the 
water,  except  to  the  extent  the  water  was 
actually  put  to  a  beneficial  use  within  a  rea- 
sonable time.  The  proof  shows  in  this  case 
that  the  quantity  of  water  claimed  by  Roush 
and  by  him  attempted  to  be  transferred  to 
appellant  largely  exceeded  the  quantity  of 
water  put  to  a  beneficial  use,  either  in  the 
ojiieraijon  of  bis  sawmill  or  upon  bis  land, 
and  therefore  exceeded  the  quantity  actually 
appropriated.  Senior  v.  Anderson,  lis  CaL 
406,  47  Paa  404.  In  Trimble  v.  Hellar,  23 
Cal.  App.  436,  138  Paa  376,  it  is  held  that 
the  test  of  an  approprlator's  right  to  water 
for  irrigation  is  the  amount  of  water  actually 
used  for  a  beneficial  purpose.  In  the  case  of 
the  California  Pastoral  &  AgrL  Co.  v.  Madera 
Canal  &  Irr.  Co.,  167  CaL  78, 138  Pat  718,  the 
court  said: 

"The  etTect  of  the  decisions  clearly  appears  to 
be  that  one  actnally  divertiiv  water  under  a 
claim  of  appropriation  for  a  nseful  or  beneficial 
purpose  cannot,  by  such  diversion,  acquire  any 
rijrbt  to  divert  more  water  than  is  reasonably 
necessary  for  such  use  or  purpose,  no  matter 
bow  loDE  a  diversion  in  excess  thereof  has 
continued.    •    •    • " 

It  is  the  settled  law  of  this  state  that  no 
person  can,  by  virtue  of  a  prior  appro- 
priation, claim  or  hold  more  water  than 
is  necessary  for  the  purpose  of  the  appro- 
priation, and  the  amount  of  water  neces- 
sary for  the  purpose  of  Irrigation  of  the 
lands  in  question  and  the  condition  of  the 
land  to  be  Irrigated  should  be  taken  into 


consideration.  Kirk  v.  Bartholomew,  3  Ida- 
ho (Hash.)  367,  29  Paa  40.  A  prior  appro- 
prlator  Is  only  entitled  to  the  water  to  the 
extent  that  he  has  use  for  it  when  economi- 
cally and  reasonably  used.  It  is  the  policy 
of  the  law  of  this  state  to  require  the  high- 
est and  greatest  possible  duty  from  the  wa- 
ters of  the  state  in  the  interest  of  agriculture 
and  for  useful  and  beneficial  purposes. 

[12]  We  think  it  is  therefore  clear  that 
Roush  could  not  appropriate  water  for  the 
operation  of  his  sawmill  and,  after  appropri- 
ations were  made  by  the  respondents  of  the 
right  to  the  use  of  the  waters  of  Lewellyn 
creek  for  Irrigation  purposes,  transfer  bis 
appropriation  to  appellant  and  thus  defeat 
the  rights  of  the  respondents  to  the  use  of 
the  waters  for  the  irrigation  of  their  lands. 

[13]  There  is  conflict  in  the  testimony  re- 
garding the  ntimber  of  acres  of  land  irrigat- 
ed by  the  various  respondents,  the  charac- 
ter of  the  crops  grown  upon  their  lands,  the 
condition  of  the  lands  for  irrigation,  the 
size  and  capacity  of  the  Hall-Goodrich  ditch 
and  the  laterals  leading  therefrom  to  the 
lands  of  the  respondents,  and  the  duty  of 
water.  The  duty  of  water  depends  upon  the 
character  and  condition  of  the  soil,  and  in 
determining  the  duty  of  water,  reference 
should  always  be  had  to  lands  that  have 
been  prepared  and  reduced  to  a  reasonably 
good  condition  for  irrigation.  The  nature 
of  the  soil  is  so  varied  that  it  is  absolutely 
impossible  to  establish  a  uniform  standard 
of  duty  of  water.  From  the  record  in  this 
case,  it  appears  that  the  trial  court  made  a 
personal  investigation  of  Lewellyn  creek  and 
the  canal  through  which  water  is  conducted 
to  the  respondents'  lands  and  examined  the 
same. 

[14-11]  We  do  not  feel  that  we  would  be 
Justified  in  modifying  the  decree,  except 
where  it  Is  clearly  apparent  that  an  injus- 
tice has  been  done  to  appellant  It  is  con- 
ceded by  counsel  for  appellant  that  respond- 
ents are  entitled  to  one-half  of  a  cubic  foot 
of  water  per  second  of  time,  prior  In  point  of 
time  to  the  rights  of  the  appellant,  but  it  is 
contended  that  the  court  was  not  Justified, 
under  the  evidence,  in  decreeing  to  the  re- 
spective respondents  any  amount  in  excess  of 
one-half  cubic  foot  per  second  of  time.  This 
contention  by  appellant's  counsel  is  not 
based  upon  the  Insufficiency  of  the  notice  of 
appropriation,  nor  alone  upon  the  incapacity 
of  respondents'  canal  to  conduct  the  waters 
to  their  respecttve  holdings,  but  upon  the 
ground  that  respondents'  appropriation,  ex- 
cept as  to  the  one-half  secona  foot,  is  subject 
to  appellant's  prior  appropriation,  based  upon 
the  water  permits  Nos.  2158  and  2078,  and 
upon  the  Roush  appropriation. 

In  our  Judgment,  the  court  is  fully  sus- 
tained in  Its  finding  that  the  Hall-Qoodridi 
canal  was  constructed,  and  through  it  the 
waters  of  Lewellyn  creek  were  conducted 
upon  the  lands  of  the  respondents  and  their 
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predecessors  in  Interest,  prior  to  the  initia- 
tion of  any  right  In  the  appellant  corpora- 
tion by  .reason  of  the  purchase  of  permits 
Nos.  2168  and  2878  and  the  Boush  appropria- 
tion. And  the  finding  of  the  court  that  said 
canal  so  constructed  by  respondents  and 
their  predecessors,  known  as  the  Ball-Good- 
rlch  canal,  was  of  Buffldent  size  and  capacity 
to  carry  the  quantity  of  water  decreed  to 
the  respondents  is  fully  supiMrted  by  the  evi- 
dence. 

In  our  opinion  the  decree,  under  finding 
No.  2,  awarding  to  Peter  Butz  an  additional 
seven-flftiethB  of  a  cubic  foot  of  water  per 
second  of  time  from  said  Lewellyn  creek, 
providing  he  shall  make  beneficial  applica- 
tion and  proof  of  same  within  two  years 
from  the  date  of  the  decree,  and  upon  the 
furnishing  of  said  proof  of  beneficial  applica- 
tion, the  priority  of  the  water  right  shall 
be  established  as  of  date  December  17,  1900, 
should  be  modified  for  the  reason  that  said 
finding  Is  not  supported  by  the  evidence.  An 
appropriator  of  water  after  conducting  the 
same  to  the  point  of  Intended  use,  has  a  rea- 
sonable time  in  which  to  apply  said  water 
to  such  Intended  use.  Rutz  had  a  reasonable 
time,  prior  to  the  trial  of  this  cause,  in  which 
to  apply  the  waters  appropriated  by  him  to 
a  beneficial  use.  To  anticipate  what  he 
might  do  in  th^  future,  or  to  permit  him  to 
make  a  further  application  of  the  water  to 
a  beneficial  use  and  make  proof  thereof,  we 
think,  under  all  of  the  circumstances  in  this 
case,  would  not  be  warranted,  and  the  trial 
Judge  is  instructed  to  modify  the  decree  in 
this  rei^tect 

Hall,  in  Ids  deposition,  testifies  that  in 
1895  he  liad  five  acres  under  cultivation.    In 

1907,  he  sold  his  homestead,  consisting  of 
160  acres,  to  Kern  and  Imlay.    In  October, 

1908,  Kern  transferred  his  one-half  to  Imlay, 
who,  on  the  2l8t  day  of  April,  1910,  sold  to 
Ledbetter  and  wife.  Ledbetter  and  wife 
transferred  80  acres,  in  May.  1910.  to  re- 
spondent King. 

From  an  examination  of  the  testimony 
covering  a  period  of  19  years,  not  to  exceed 
60  acres  of  the  Hall  enti7  were  made  suscep- 
tible of  irrigation. 

The  court  decreed  to  King  1%  cnMc  feet 
of  water  per  second  of  time.  We  think  this 
amount  was  excessive,  and  is  not  supported 
by  the  testimony.  The  decree  will  therefore 
be  modified,  and  in  lieu  of  1V6  cubic  feet,  the 
court  will  decree  to  respondent  King,  (/lo  of 
a  cubic  foot  of  water  per  second  of  time,  as 
of  date  June  12,  1897. 

[17]  Appellant  assigns  as  error  the  failure 
of  the  court  to  ascertain  the  entire  amount 
of  water  that  flows  in  Lewellyn  creek  during 


the  irrigation  season  and  the  fliilare  of  the 
court  to  decree  to  all  of  the  parties  to  the 
action  their  right  to  the  use  of  the  waters  of 
said  stream.  We  think  that  the  decree  Is 
sufficient,  with  the  modifications  ordered,  so 
far  as  the  rights  of  the  respondents  are  con- 
cerned, but  upon  the  authority  announced  in 
the  case  of  Lee  v.  Hanford,  21  Idaho,  329,  it 
was  the  duty  of  the  court,  not  only  to  fix  the 
date  of  the  appropriation  of  the  respondents 
and  the  amount  of  water  that  each  are  en- 
titled to,  but  also  to  decree  to  the  appellant 
whatever  right  to  the  use  of  the  waters  of 
said  Lewellyn  creek  It  may  have  been  enti- 
tled to,  and  fix  the  date  of  the  appropriation. 
The  trial  court  is  therefore  directed  to  make 
such  additional  flntHnga  and  amendments  to 
its  decree  as  are  herein  spedfled.  If  the 
court  is  of  the  opinion  that  additional  testi- 
mony should  be  Introduced  on  behalf  of  ei- 
ther of  the  parties  to  this  action,  to  aid  in 
determining  the  exact  quantity  of  water 
which  should  be  iTdJudged  to  the  appellant, 
such  additional  testimony  may  be  introduced 
upon  this  particular  question  by  either  of 
the  parties  to  this  action,  and  the  trial  court 
is  hereby  authorized  to  fix  a  time  for  the 
taking  of  said  testimony,  and  to  enter  a  final 
decree  as  herein  indicated.  Eiach  party  to 
this  action  to  pay  its  own  costs. 

SXTLLIVAM,  a  J.,  and  MORGAN.  J.,  con- 
cur. 

On  Petition  for  Rehearing. 

SULLIVAN.  C.  J.  A  petition  for  rdiear^ 
ing  has  been  filed  in  this  case,  and  after  a 
very  careful  examination  of  it  the  court  lias 
concluded  to  remand  the  case  to  the  trial 
court,  with  the  following  additional  Instmc- 
tiona:  (1)  Amend  the  Judgment  or  decree  so 
as  to  require  the  plaintUt  and  defendants  to 
put  in  a  proper  measuring  device  Cor  the 
purpose  of  measuring  the  water  allotted  to 
them  at  the  point  of  diversion,  as  provided 
in  the  original  decree ;  (2)  amend  finding  of 
facts  to  the  effect  tliat  the  plalntifTs  irriga- 
tion works  were  of  sufficient  capacity  on 
August  23,  1909,  to  carry  six  cubic  feet  of 
water  per  second  of  time;  and  (3)  amend 
the  decree  by  awarding  to  plaintiff  a  water 
right  of  six  cubic  feet  of  water  per  second  of 
time  from  Lewellyn  creek,  from  August  23, 
1909.  These  amendments  are  not  to  interfere 
with  the  prior  rights  of  defendants  as  estab- 
lished by  said  decree  as  modified  by  the  opin- 
ion in  this  case. 

Because  of  the  foregoing  modifications  of 
the  opinion  of  this  court,  the  petition  for  a 
rehearing  is  denied. 

BTJDOE  and  MORGAN,  JJ.,  concor. 
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PRBSSON  V.  PBE8S0N.    (No.  2140.) 
(Supreme  Court  of  Nevada.    April  24,  1916.) 

1.  DOMICIXK   «=»2— "Rksimncb." 

"Besidence"  is  a  settled  or  fixed  abode  of  a 
character  indicating  permanency,  or  at  least  an 
intention  to  remain  for  an  indefinite  time,  being 
made  up  of  the  physical  fact  of  abode  and  the 
Intention  of  i  ^maining. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent.  Dig.  f  2 ;   Dec  Dig.  <S=»2. 

For  other  definitions,  see  Words  and  Phrases, 
BHrst  and  Second  Series,  Residence.] 

2.  STATtmcs  «s»225— AoTB  Rklatino  to  Saxb 

SDBJKCT-MaTTEB  —  CONSTBUCIION  —  "Rk- 
PUONANCY." 

Two  statutes  relating  to  the  same  subject- 
matter  are  to  be  read  and  construed  together, 
with  a  view  to  harmonising  them,  if  possible,  to 
give  effect  to  both,  unless  the  later  act  expressly 
repeals  the  earlier,  or  is  so  repugnant  to  it  as 
to  repeal  it  by  necessary  implication ;  "repug- 
nancy" being  inconsistency  or  conflict  with 
something  else. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {{  302,  303 ;   Dec  Dig.  «=>225. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Repugnancy.] 

8.  DiTOBCK    «=364  —  JDBisDicnon  —  "Lboai. 

Residence'  '-^Statute. 

The  action  was  for  divorce;  defendant  de- 
nying the  jurisdictional  allegation  of  the  com- 
plaint of  the  plaintiff's  residence  for  the  statu- 
tory period  of  six  months  prior  to  suit  brought. 
Upon  trial  to  a  jury,  special  findings  were  made 
that  plaintiff  had  established  her  residence  sole- 
ly for  the  purpose  of  obtaining  a  divorce.  Rev. 
Laws,  f  6838,  provides  that  divorce  from  the 
bonds  of  matrimony  may  be  obtained,  etc.,  in 
the  county  in  which  the  plaintiff  shall  have  re- 
sided six  months  before  suit  brought;  while 
section  3610  provides  that  the  "legal  residence" 
of  a  person,  with  reference  to  his  right  of  suf- 
frage and  eligibility  to  office,  is  that  place  where 
bis  habitation  is  fixed  and  permanent,  and  to 
which,  whenever  he  is  absent,  he  lias  the  inten- 
tion of  returning.  Laws  1911,  c  158.  provides 
that  the  "legal  residence"  of  a  person  'with  ref- 
erence to  his  or  her  •  •  •  right  to  maintain 
or  defend  any  suit  at  law  or  in  equity"  is  that 
place  where  he  or  she  shall  have  been  actually, 
physically,  and  corporeally  present  within  the 
state  or  county  during  all  of  the  period  for 
which  residence  is  claimed  by  him  or  her.  Held, 
tbat  there  U  no  necessary  repugnancy  between 
the  provisions  of  the  Revised  Laws  relating 
to  residence  and  the  act  of  1911:  the  latter 
merely  adding  the  requirement  of  physical  pres- 
ence to  the  former  general  requirement  of  the 
intention  permanently  to  reside,  so  that  the 
plaintiff,  taking  up  her  residence  solely  for  the 
purpose  of  maintaining  a  divorce  action,  did  not 
acquire  such  residence  as  was  necessary  to  give 
tile  court  jurisdiction  of  her  suit 

[Ed.  Note.— For  other  cases,  see  Divotee, 
Cent  Dig.  H  218,  219 ;   Dec  Dig.  «=9e4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Legal  Residence.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty; A.  N.  Salisbury,  Judge. 

Suit  for  divorce  by  Mary  B.  Preason 
against  Burton  C.  Presson.  Judgment  for  de- 
fendant, and  plaintiff  appeals.   Affirmed. 

J.  M.  Frame  and  J.  S.  Parkw,  both  of 
Reno,  for  appellant  Harwood  ft  Sprlng- 
meyer,  of  Reno,  for  resiiondent 


COLEMAN,  J.  This  ts  an  action  for  di- 
vorce, brought  in  the  district  court  of  Washoe 
county  by  appellant.  There  Is  only  one  ques- 
tion involved  in  this  appeal,  and  that  !•  one 
which  goes  to  the  Jurisdiction  of  the  trial 
court  Plaintiff  in  her  complaint  alleged 
that  she  had  been  a  resident  of  Washoe  coun- 
ty for  the  statutory  period  of  six  months 
prior  to  the  institution  of  her  suit  The  de- 
fendant in  his  answer  denied  this  jurisdic- 
tional allegation. 

The  case  came  on  for  trial  before  a  jury, 
which  made  special  findings  establishing  the 
fact  that,  while  the  plaintiff  had  actually 
been  In  Washoe  county  for  a  period  of  six 
months  prior  to  the  filing  of  the  suit,  she 
came  to  the  state  and  county  for  the  sole 
purpose  of  obtaining  a  divorce  from  the  de- 
fendant, and  with  the  Intention  of  returning 
to  the  state  from  which  she  came  immediate- 
ly upon  being  granted  a  divorce.  The  point 
involved  goes  solely  to  the  question  of  resi- 
dence In  Washoe  county  for  the  statutory 
time  of  six  months.  Section  3610  of  the  Re- 
vised Laws  of  1912  reads: 

"The  legal  residence  of  a  person,  with  refer- 
ence to  hu  right  of  suffrage  and  eligibility  to 
office,  is  that  place  where  his  habitation  is  fixed 
and  permanent  and  to  which,  whenever  he  is 
absent  be  has  the  intention  of  returning." 

The  material  portion  of  section  S638  of 
the  Revised  Laws  of  1912  is  as  follows: 

"Divorce  from  the  bonds  of  matrimony  may 
be  obtained,  by  complaint  .under  oath,  to  the 
district  court  of  the  county  in  which  the  cause 
therefor  shall  have  accrued,  or  in  which  the 
defendant  shall  reside  or  be  found,  or  in  which 
the  plaintiff  shall  reside,  if  the  latter  be  either 
the  county  in  which  the  parties  last  cohabited, 
or  in  which  the  plaintifF  shall  have  resided  six 
months  before  suit  be  brought." 

In  1911  the  Legislature  passed  an  act 
(Laws  1911,  c.  168)   which  provides: 

"The  legal  residence  of  a  person  with  refer- 
ence to  his  or  her  right  of  snffrage,  eligibility 
to  office,  right  of  naturalization,  ri^ht  to  main- 
tain or  defend  any  suit  at  law  or  m  equity,  or 
any  other  right  dependent  on  residence,  is  that 
place  where  be  or  she  shall  have  been  actually, 
physically  and  corporeally  present  within  the 
state  or  count?,  as  the  case  may  be,  during  all 
of  the  puiod  for  which  residence  is  claimed  by 
him  or  her ;  provided,  however,  should  any  per- 
son absent  himself  from  the  Jurisdiction  of  his 
residence  with  the  intention  in  good  faith  to 
return  without  delay  and  continne  his  residence, 
the  time  of  such  absence  shall  not  be  considered 
in  determining  the  fact  of  such  residence.'" 

[1]  The  learned  trial  Judge,  In  his  writ- 
ten opinion,  which  la  a  part  of  the  record  in 
this  case,  says: 

"Counsel  for  the  plaintiff  admit  that  before 
the  passage  of  the  session  act  of  1911,  entitled 
'An  act  dining  what  shall  constitute  legal  res- 
idence in  the  state  of  Nevada*  (Statutes  1911, 
chapter  168),  the  character  of  residence  requir- 
ed by  section  6838  was  the  same  character  of 
residence  as  has  been  defined  and  required  by 
the  courts  universally  throughout  the  United 
States,  namely,  a  settled  or  fixed  abode  of  a 
character  indicating  permanency,  or  at  least  for 
an  indefinite  time,  to  which,  when  he  is  absent, 
he  has  the  intention  of  returning,  or,  in  otiier 
words,  an  abode  which  is  not  transient  but 
contend  that  by  the  session  act  of  1911  above 
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referred  to  the  matter  of  intent  has  been  en- 
tirely eliminated  from  the  question  of  residence, 
and  that  the  divorce  court  hag  jurisdiction  to 
grant  a  divorce  to  a  plaintiff  who  has  been 
bodily  present  in  the  county  for  six  months  be- 
fore such  suit  is  brought,  although  such  per- 
son came  to  the  county  with  the  sole  intent  and 
purpose  of  obtaining  a  divorce,  and  then  return- 
ing to  the  state  from  which  the  plaintiff  came." 

We  assume  tbat  this  is  a  correct  state- 
ment of  the  position  taken  by  plaintiff  in  the 
lower  court,  not  only  because  it  is  so  stated 
by  tbe  trial  Judge,  but  for  tbe  fuitlier  rea- 
son tbat  counsel,  neither  in  tlieir  brief  nor 
in  their  oral  argument.  Indicated  to  tbe 
court  that  tbe  statement  was  erroneous. 
But,  be  that  as  it  may,  the  rule  of  law 
laid  down  in  the  statement  is  sustained  by 
ample  authority: 

"A  legal  residence,  not  an  actual  residence 
alone,  but  such  a  residence  as  that,  when  a 
man  leaves  it  temporarily  or  on  business,  he  has 
an  intention  of  returning  to,  and  which,  when 
he  has  returned  to,  becomes  and  is  de  facto  and 
de  jure  his  domicile,  bis  residence.  There  must 
be  a  fixed  habitation,  with  no  Intention  of  re- 
moving therefrom."  Hinds  v.  Hinds,  1  Iowa, 
36;   Beach  v.  Beach,  4  Okl.  369,  46  Pac.  629. 

"To  construe  the  temporary  residence  by  ap- 
pellant with  his  wife  In  New  York  to  be  a 
change  of  domicile  seems  to  me  unwarranted, 
for,  as  Mr.  Justice  Depue  said,  in  Harral  v. 
Harral,  39  N.  J.  Eq.  285,  61  Am.  Rep.  17,  'to 
the  factum  of  residence  must  be  added  the  ani- 
mus manendi,  and  that  place  is  the  domicile  of  a 
person  in  which  he  has  voluntarily  fixed  his 
habitation,  not  for  a  mere  temporary  or  special 
purpose,  but  with  a  present  intention  of  making 
it  his  home.' "  Watkinson  v.  Watkinson,  68  N. 
J.  Eq.  632,  60  AU.  931,  69  U  R.  A.  397,  6  Ann. 
Cas.  326. 

"Residence  is,  indeed,  made  up  of  fact  and 
intention;  that  is,  of  abode  with  intention  of  re- 
maining."    Pfonts  T.  Comford,  36  Pa.  420. 

"Residence  means  tb^  place  where  one  re- 
sides; an  abode;  a  dwelling  or  habitation ;  es- 
pecially, a  settled  or  permanent  home  or  domi- 
cile. Residence  is  made  up  of  fact  and  inten- 
tion. There  must  t>e  the  fact  of  abode,  and  the 
Intention  of  remaining."  Wright  v.  Genesee 
Cir.  Judge,  117  Mich.  244,  75  N.  W.  465. 

"If  a  party  removes  from  bis  domicile,  with 
an  intention  of  returning,  be  does  not  lose  his 
domicile ;  as  he  can  have  acquired  one  nowhere 
else.  *  *  *  So  if  a  person  leaves  the  place 
of  his  domicile  temporarily,  or  for  a  particular 
purpose,  and  does  not  take  up  a  permanent  res- 
idence elsewhere,  he  does  not  change  his  doroi- 
cUe."    Crawford  v.  Wilson,  4  Barb.  (N.  T.)  519. 

"There  is  a  broad  distinction  between  a  legal 
and  actual  residence.  •  •  •  His  legal  resi- 
dence consists  of  fact  and  intention ;  both  must 
concur;  and  when  his  legal  residence  is  once 
fixed,  it  requires  both  fact  and  intention  to 
change  it."  Tipton  v.  Tipton,  87  Ey.  245,  8 
S.  W.  440. 

In  Arizona  and  North  Dakota  the  statute 
requires  residence  in  "good  faith"  to  give 
the  court  Jurisdiction.  Smith  ▼.  Smith,  7 
N.  D.  404,  75  N.  W.  785;  Andrade  v.  An- 
drade,  14  Ariz.  379,  128  Pac.  813.  It  is  not  a 
debatable  proposition  that,  before  a  person 
who  was  a  resident  of  another  state  could  es- 
tablish a  "legal"  residence  In  Nevada  under 
the  statute  existing  prior  to  the  1911  act,  it 
was  absolutely  necessary  that  he  must  have 
come  into  the  state  with  the  bona  fide  inten- 
tion to  make  Nevada  his  permanent  home. 
▲  mere  coming  for  a  special  purpose  and 


for  a  limited  time  would  not  avail  to  estabw 
lish  such  residence.  As  was  said  in  Fleming 
V.  Fleming,  36  Nev.  135,  134  Pac.  445 : 

"Legal  residence  consists  of  fact  and  intention 
combined;  both  must  concur,  and,  when  one's 
legal  residence  is  fixed,  it  requires  both  fact  and 
intention  to  change  it." 

[2]  What,  then,  is  the  effect  of  the  act  of 
1911?  This  act  pertains  to  the  identical  sab- 
Ject  as  the  previous  act.  Being  in  pari  ma- 
teria, the  two  acts  must  be  read  and  coik- 
strued  together,  and  so  harmonized  as  to 
give  effect  to  them  both,  unless  the  latter 
act  expressly  repeals  the  former,  or  is  so 
repugnant  to  it  that  the  former  should  be 
held  repealed  by  ImpUcatloiL  Repeals  by 
implication  are  not  favored.  State  v.  Back- 
er, 85  Nev.  214,  127  Paa  990;  SUte  v. 
Eggers.  36  Nev.  372,  136  Pac.  101.  This 
court,  in  considering  the  same  point  in  the 
case  of  State  t.  Donnelly,  20  Ner.  216,  19 
Pac.  681,  used  the  following  language: 

"The  statutes  in  question  having  been  pass- 
ed at  the  same  session  and  being  in  pari  ma- 
teria, the  well-established  rule  is  that  they  must 
be  construed  together  as  one  statpte.  Board  v. 
Cutler,  6  Ind.  354 ;  McMahon  v.  Cincinnati  R. 
R.  Co.,  6  Ind.  416:  Cain  v.  State,  20  Tex.  358; 
Ranoul  ▼.  Griffie,  3  Md.  60;  Cannon  v.  Vaugb- 
an,  12  Tex.  402 ;  Goddard  v.  Boston,  20  Pick. 
[Mass.]  410;  Brown  v.  Commissioners,  21  Pa. 
42 ;  U.  S.  V.  TVnen,  11  Wall.  92  [20  L.  Ed. 
1531:  U.  S.  V.  Claflin,  97  U.  S.  651  [24  L.  Ed. 
1082];  Bowen  v.  Lease,  5  HUl  [N.  T.]  225: 
Dodge  V.  Gridley,  10  Ohio,  173.  'If  there  be 
two  affirmative  statutes  upon  the  same  subject, 
the  one  does  not  repeal  the  other,  if  both  may 
consist  together;  and  we  ought  to  se^k  for  such 
a  construction  as  will  reconcile  them  together.' 
Warder  v.  Arell,  2  Wash.  (Va.)  283  [1  Am.  Dec 
488].  'When  two  statutes  are  so  flatly  repug- 
nant that  both  cannot  be  executed,  and  we  are 
obliged  to  choose  between  them,  tbe  later  is  al- 
ways deemed  a  repeal  of  the  earlier.  •  •  • 
But,  whenever  two  acts  can  be  made  to  stand 
together,  it  is  the  duty  of  the  judge  to  give  both 
of  them  full  effect  Even  when  they  are  seem- 
ingly repugnant,  they  must,  if  possible,  have 
such  a  construction  that  one  may  not  be  a  re- 
peal of  the  other,  unless  the  later  one  contains 
negative  words,  or  the  intention  is  •  •  • 
manifest  by  some  intelligible  form  of  expres- 
sion.' Brown  v.  Commissioners,  21  Pa.  42. 
Tbe  presumption  is  always  against  tbe  inten- 
tion to  repeat  where  express  terms  are  not  used. 
Hence  the  rule,  as  laid  down  by  Chief  Justice 
Marshall,  that  a  repeal  by  implication  ought  not 
to  be  presumed,  unless  from  tbe  repugnance  of 
the  provisions  the  inference  be  necessary  and 
unavoidable;  •  •  •.  and  the  like  rule  by 
Judge  Story,  who,  in  considering  whether  a  lat- 
er statute  repeals  a  former  one,  says  that  the 
inquiry  is  whether  it  (the  former  statute)  is  re- 
pealed by  necessary  implication.  We  say,  by 
necessary  implication,  for  it  is  not  sufficient  to 
establish  that  subsequent  laws  cover  some,  or 
even  all,  of  the  cases  provided  for  by  it;  for 
they  majy  be  merely  affirmative,  or  cumulative, 
or  auxiliaty.  But  there  mast  be  a  positive  re- 
pugnancy between  the  provisions  of  the  new 
laws  and  those  of  the  old ;  and  even  then  the 
old  law  is  repealed  by  implication  oniy  pro  tan- 
to  to  the  extent  of  the  repugnancy.'  Hoean  v. 
Guigon,  29  Grat.  [Va.]  709.  And  see  Thorpe 
v.  Schooling,  7  Nev.  17." 

The  able,  learned,  and  beloved  Jurist,  Chief 
Justice  Talbot,  in  Abel  v.  Eggers,  36  Nev. 
at  page  381,  136  Pac.  at  page  103,  said: 

"It  is  also  a  well-recognized  principle  that 
statutes  relating  to  the  same  matter  which  can 
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stand    toeether  should  be  ooiiatra«d  ao  u  to 
make  each  effectiTe." 

There  Is  no  allosloii  in  tbe  latter  act 
squinting  at  an  express  repeal  of  the  former. 
Then  Is  there  such  repugnance  between  the 
two  acts  defining  "legal  residence"  as  to  re- 
peal by  implication  the  former?  The  former 
act  provides  that  certain  things  shall  be  es- 
sential to  constitute  "legal  residence,"  so 
as  to  confer  the  right  of  snflCrage  and  to 
hold  office,  while  the  latter  act  provides  that 
"legal  residence"  for  all  purposes  shall  be 
the  place  where  a  person  shall  hare  actually, 
physically,  and  corporeally  been  present  for 
the  period  for  which  residence  is  claimed. 

Keeping  in  mind  the  rule  that  repeals  by 
implication  are  not  farored,  and  that  it  is 
our  duty  to  seek  such  a  construction  as  will 
harmonize  tbe  two  acts,  it  becomes  neces- 
sary to  ascertain  if  there  is  such  repugnance 
between  the  two  acts  as  Justifies  a  holding 
that  the  former  act  is  repealed  by  the  latter. 
Repugnance  Is  defined  as  inconsistency. 
Swan  V.  U.  S.,  8  Wya  161,  9  Pac.  931.  Re- 
pugnance means  contrary  to  or  inconsistent 
with.  Cent.  Diet  In  law,  contrary  to  or  in 
conflict  with  something  else.  New  Standard 
Diet.  Under  the  first  act,  any  one  who  came 
to  the  state  intending  in  .good  faith  to  estab- 
lish his  home  therein,  and  who  actually  es- 
tablished such  a  home  with  tbe  intention  of 
making  It  his  permanent  abiding  place,  be- 
came a  resident,  and  the  act  of  1911  pro- 
vides that  actual,  physical,  and  corporeal 
presence  for  six  months  stiall  be  essential 
to  tbe  establishing  of  a  residence.  We  fail 
to  see  any  inconsistency  between  tbe  two 
acts.  A  person  may  come  to  the  state  with 
the  bona  fide  Intention '  of  making  it  his 
permanent  abiding  place,  and  then  follow  It 
up  by  actually  establishing  a  home  and  liv- 
ing within  its  walls  for  six  months.  What 
is  there  in  living  within  its  walls  for  six 
months  repugnant  to  his  coming  to  .the  state 
with  the  bona  fide  intention  of  establishing  a 
permanent  abiding  place?  May  he  not  have 
bad  such  bona  fide  intention?  If  he  could 
and  did  have  it,  could  he  not,  after  arriving 
and  establishing  such  an  abiding  place,  re- 
main wltliln  its  walls  of  his  own  free  will 
for  six  months?  If  he  could,  wherein  lies 
the  repugnance?  There  U  no  repugnance  be- 
tween the  two  acts,  and  the  former  is  not  re- 
pealed by  implication. 

Since  the  former  act  Is  not  repealed  In  ex- 
press terms  or  by  implication,  and  since  the 
r^iegislature  cannot  be  presumed  to  have  done 
an  absurd  thing,  what  must  be  the  result  of 
the  passage  of  the  1911  act?  Clearly  it  must 
have  been  tbe  Intention  to  make  necessary 
something  not  theretofore  required  to  estab- 
lish residence  In  such  a  sense  as  to  give  a 
court  lurisdiction  In  a  divorce  suit,  and 
that  additional  requirement'  was  to  make 
physical,  corporeal  presence  in  tbe  county 
for  the  statutory  time  an  essential  to  the 
conferring  of  such  jurisdiction.    There  can  be 


no  escaping  this  conc]»aloii.  To  take  any 
other  position  would  be  to  put  an  absurd  con- 
struction upon  the  act  of  1911,  and  it  Is  a 
canon  of  construction  in  considering  legisla- 
tive mactments  to  avoid  absurd  construc- 
tions. 

This  court.  In  tbe  case  of  Tidemann  v. 
Tidemann,  86  Nev.  494,  187  Pac  824,  In 
speaking  of  tbe  act  of  1911,  used  the  follow- 
ing language: 

"In  the  recent  case  of  Fleming  T.  Fleming, 
86  Nev.  135  [134  Pac.  445],  we  had  occasion  to 
consider  the  sufficiency  of  allegations  in  a  com- 
plaiot  for  divorce,  where  the  plaintiff  based  his 
right  of  action  solely  upon  his  own  residence. 
In  that  case  we  held  'that  the  residence  reQuir- 
ed  by  the  statute  (Revised  Laws,  {  583S),  and 
contemplated  by  the  session  act  of  1911,  was 
actual  residence — that  is,  physical,  corporeal 
presence — and  not  alone  legal  residence  or  dom- 
icile,' for  tbe  period  of  six  months  within  the 
county  wherein  suit  was  instituted." 

Again,  this  court,  in  the  case  of  Fleming 
V.  Fleming,  36  Nev.  135,  134  Pac.  445,  held: 

"It  is  our  judgment  that  the  residence  requir- 
ed by  the  statute  (section  6838,  Rev.  Laws)  and 
contemplated  by  the  session  act  of  1911  was  ac- 
tual residence ;  that  is,  physical,  corporeal  pres- 
ence, and  not  alone  legal  residence  or  domicile." 

It  is  contended  by  counsel  for  the  appellant 
that  this  court.  In  the  case  of  Whlse  v. 
Whise,  36  Nev.  16,  181  Pac.  967,  44  L.  R.  A. 
(N.  S.)  689,  laid  down  a  rule  which  practical- 
ly holds  that  the  intention  with  which  a  per- 
son comes  into  tbe  state  to  establish  a  resi- 
dence is  not  materiaL  The  language  relied 
upon  in  that  decision  is  as  follows: 

"Both  parties  to  this  action  had  submitted 
themselves  to  tbe  jurisdiction  of  tbe  trial  court, 
in  which  court  there  had  been  a  trial  and  de- 
termination of  all  of  the  issues,  and  at  the  con- 
clusion of  the  controversy  either  party  had 
the  right  to  go  wherever  he  or  she  saw  fit." 

There  was  no  intention  to  assert  any  0ucfa 
doctrine  as  Contended  for  by  appellant.  Tbe 
court  simply  meant  to  say  that,  assuming 
that  the  trial  court  had  jurisdiction  of  tbe 
case,  and  having  tried  and  determined  it 
and  entered  a  decree  in  favor  of  the  plain- 
tiff, there  was  nothing  which  could  prevent 
his  leaving  the  state. 

[3]  Appellant  not  having  come  to  Washoe 
county  with  the  view  of  becoming  a  bona  fide 
resident  of  the  county,  but  for  the  sole  pur- 
pose of  obtaining  a  divorce  and  returning  to 
the  state  of  Nebraska,  from  which  she  came, 
the  trial  court  did  not  acquire  jurisdiction, 
and  the  judgment  was  clearly  right. 

Judgment  affirmed. 

NORCROSS,  0.  J.,  and  McCARRAN,  J., 
concur. 

(U  Nev.  212) 
BLUNDIN  V.  BLUNDIN.    (No.  2142.) 
(Supreme  Court  of  Nevada.     AprU  24,  1916.) 
DivoBCs  «=s>166— Vacation  of  Decbeb— Evi- 

DENCS. 

The  court,  on  application  to  vacate  a  di- 
vorce decree  on  the  ground  of  fraud,  may  not 
grant  relief  based  on  a  private  letter  addressed 
to  him  and  the  contents  of  which  are  unknown 
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to  tiM  opposing  paity  or  his  oonnael  antil  it  ia 
fll«d  ••  a  basis  of  the  order,  and  the  court,  if 
deeming  the  matters  stated  in  the  letter  of  suffi- 
cient importance,  should  direct  counsel  of  the 
parties  to  investirate  the  same  and  present  the 
matter  by  affidaTua. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  iS  633-642,  646,  648 ;  Dec.  Die  «=> 
166.] 

Appeal  Item  District  C!oart,  Washoe 
County. 

Action  by  Harry  Blundin  against  Mary 
Blundin.  From  an  order  vacating  a  judg- 
ment for  plaintiff,  he  appdals.    Beversed. 

J.  M.  Frame  and  J.  S.  Parker,  both  of 
Beno,  for  appellant  Lunsford  &  Fowler,  of 
Beno,  tor  resiwndent. 

NOBCBOSS,  C.  J.  This  is  an  appeal  from 
an  order  setting  aside  a  Judgment  and  decree 
of  divorce  in  favor  of  the  above-named  appel- 
lant The  motion  to  vacate  the  Jndgment 
was  based  upon  the  following  grounds: 

"That  the  said  decree  does  not  constitute  a 
legal  decree ;  that  the  said  decree  was  obtained 
through  fraud,  and  is  therefore  a  fraudulent 
decree." 

The  motion  came  on  for  hearing  on  the  6tli 
day  of  July,  1913,  upon  aflSdavlts  filed  and 
oral  testimony  Introduced  by  the  respective 
parties.  The  transcript  on  a^eal  recites 
that: 

"After  considering  the  matter,  the  court  an- 
nounced from  the  bench,  in  substance,  that  there 
was  no  fraud  shown  in  this  case,  but  that  he 
would  allow  the  defendant  to  make  a  showing 
of  merit  and,  if  she  could  show  that  she  had 
any  defense  to  the  plaintiff's  complaint  he 
would  give  her  a  chance  to  be  heard,  and  that 
he  would  pve  the  defendant  time  to  file  an  ad- 
ditional amdavit  showing  a  meritorious  defense 
if  she  could,  and  the  hearing  was  continued  for 
that,  purpose." 

The  matter  came  on  tor  torther  hearing 
<Hi  the  26tb  day  of  September,  1913,  at  which 
time  a  farther  affidavit  of  the  plaintiff  was 
read  and  filed.  Tbe  transcript  recites  the 
toUowlng  account  of  the  proceedings  had 
upon  this  date: 

"After  the  case  had  been  fully  argued  and 
submitted,  the  court  announced  that  the  motion 
would  be  granted  and  the  judgment  set  aside. 
At  this  time  the  court  further  announced,  in 
substance,  that  be  bad  a  letter  in  his  possession 
which  he  then  produced  and  showed  to  the  at- 
torneys, and  had  the  same  filed  as  an  exhibit 
in  the  case,  over  the  protest  and  objections  of 
the  plaintiff,  and  at  Uie  same  time  stating,  in 
substance,  that  it  was  on  this  letter  that  he 
based  his  decision." 

Thereupon  the  court  ordered  that  the  Judg- 
ment be  set  aside  on  condition  that  defendant 
answer  within  26  days  thereafter.  Error  is 
assigned  in  the  granting  of  the  motion;  in 
admitting  the  second  affidavit  of  the  defend- 
ant; and  in  considering  and  placing  In  the 
record  the  letter  written  to  the  Judge. 

1*  appears  from  the  motion  to  set  aside  the 


Judgment  that  it  was  based  solely  upon  the 
ground  that  the  decree  was  obtained  through 
fraud.  It  also  appears  from  the  transcript 
that  the  court  found  that  there  was  no  fraud 
In  the  procuring  of  the  decree.  The  finding 
that  there  was  no  fraud  in  the  matter  of  the 
securing  of  the  Judgment  finds  support  in  the 
affidavits  and  other  proof  offered  on  behalf 
of  the  plaintiff.  As  the  court  specifically 
found  that  there  was  no  fraud  in  the  procur- 
iag  of  the  decree,  the  order  setting  the  same 
aside  must  be  Justified,  if  it  can  be  Justified 
at  all,  upon  some  other  basis.  We  are  satis- 
fled  from  a  consideration  of  the  transcript 
that  there  is  no  legal  basis  upon  which  this 
order  can  be  sustained.  Had  the  application 
to  set  aside  the  Judgment  been  based  upon 
the  statutory  ground  of  mistake,  Inadver. 
tence,  surprise,  or  excusable  neglect,  there 
is  evidence  in  the  record  which  might  tend 
to  support  such  an  order. 

Section  142  of  the  Civil  Practioe  Act  (Be- 
vised  Laws,  |  6084)  provides: 

"The  court  may  likewise,  upon  affidavit  show- 
ing good  cause  therefor,  after  notice  to  the  ad- 
verse party,  allow,  upon  such  terms  as  may  be 
just  an  amendment  to  any  pleading  or  pro- 
ceeding in  other  particulars,  and  may  upon  like 
terms  allow  an  answer  or  reply  to  be  made  after 
the  time  limited;  and  may,  upon  such  terms  as 
may  be  just  and  upon  payment  of  costs,  relieve 
a  party  or  his  legal  representatives  from  a  judg- 
ment order,  or  other  proceeding  taken  against 
him  through  his  mistake,  inadvertence,  sorpriae 
or  excusable  neglect" 

It  appears  from  the  transcript  not  <mly 
that  the  motion  to  set  aside  was  not  based 
upon  the  above  provision  of  the  statute,  but 
that  the  court  was  influenced  largely,  if  not 
entirely,  in  the  making  of  the  order,  by  a 
letter  received  by  him  from  an  attorney  re- 
siding in  Philadelphia,  dated  December  7, 
1012,  and  addressed:  "To  the  Judge,  Washoe 
County,  Beno,  Nevada." 

It  would  be  a  dangerous  precedent  to  bold 
that  an  order  setting  aside  a  Judgment,  eveh 
in  a  divorce  proceeding  where  the  rule  is 
very  liberally  applied,  could  be  determined  up- 
on unverified  statements  contained  in  a  letter 
addressed  to  the  Judge,  and  of  the  contents 
of  which  neither  the  opposing  party  or  Ids 
counsel  are  aware  until  it  is  filed  as  a  basis 
of  the  orda.  While  trial  courts  are  to  be 
commended  in  their  desire  to  give  both  par^ 
ties  every  reasonable  opportunity  to  be 
heard,  the  only  apprc^riate  coarse  t>-  have 
pursued,  U  the  court  felt  that  matters  stated 
in  a  private  lette;:  were  of  importance,  if 
true,  to  call  the  attention  of  the  same  to  coun- 
sel, with  directions  to  investigate  the  same, 
and,  if  the  statements  could  be  supported,  to 
present  them  to  the  court  in  the  regular  way 
by  affidavit 

The  order  appeided  from  Is  reversed. 

McCABBAN  and  COLEI1A.N,  JJ.,  concur. 
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BECKER  et  al.  T.  HOPPER  et  aL    (No.  766.) 

(Supreme  Coxirt  of  Wyoming.    April  26,  1916.) 

1.  Mechanics'  Liens  <8=»263— Actions— Pab- 

TDtS— "CONTBO  VEESY. " 

Comp.  St.  1910,  S  8806,  providing  that  In 
■aits  to  enforce  mechanics'  liens  the  parties  to 
the  "controversy"  shall  be  made  parties,  aad 
those  not  made  parties  shall  not  be  bound,  adds 
practically  nothing  to  what  the  law  would  be 
without  it,  for  it  leaves  the  matter  of  parties 
to  be  determined  by  the  court,  and  does  not 
make  the  contractor  a  necessary  or  indispensa- 
ble party  to  a  suit  by  one  furnishing  labor  and 
materlala  to  the  contractor;  the  word  "con- 
troversy" being  defined  as  a  dispute^  arising 
between  two  or  more  persons  in  a  civil  action 
at  law  or  in  equity  or  a  proceeding  at  law. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  471-481;  Dec.  Dig.  «=» 
263. 

For  other  definitions,  see  Words  and  Phrases, 
Urst  and  Second  Series,  Controversy.] 

2.  Mechanics'  Libws  €=»115  —  Enforcement 
—Lien  of  Subcontbaotob. 

Where  a  lien  is  claimed  for  labor  per- 
formed or  materials  furnished  to  a  contractor, 
the  right  to  the  lien  or  its  enforcement  does  not 
depend  on  the  condition  of  the  accounts  between 
the  owner  and  the  contractor,  and  the  fact  that 
there  is  nothing  due  from  the  owner  to  the  con- 
tractor does  not  defeat  the  lien. 

(E^.  Note.— For  other  cases,  see  Mechanics' 
liens.  Cent  Dig.  it  150-159;  Dec.  Dig.  <S=> 
116.] 

8.  Mkcbanics'  Liens  <$=>264  —  Subcontbao- 
tob's  Liens  —  Enfobcement  —  "Nkcessabt 
Paeties"— "Indispensable  Pabtt." 

Under  Comp.  St  1910,  {f  3806,  3809.  3816, 

Sroviding  that  in  suits  to  enforce  mechanics 
ens  the  parties  to  the  controversy  shall  be 
made  parties,  and  constructive  service  may  be 
bad  on  any  nonresident,  and  providing  that, 
when  the  debtor  has  been  served  by  publication, 
the  judgment  iC  for  plaintiff,  shall  be  for  the 
amount  of  the  indebtedness  to  be  levied  out  of 
the  property  charged  with  the  lien,  and  requir- 
ing the  contractor  to  defend  an  action  to  en- 
force a  lien,  and  declaring  that  pending  the  ac- 
tion, the  owner  may  withhold  from  the  con- 
tractor the  amount  of  money  for  which  a  lien 
is  filed,  the  contractor  is  a  necessary  party  in  a 
suit  by  a  subcontractor  to  enforce  a  mechanic's 
lien  in  the  sense  that  the  owner  may  require 
that  he  be  made  a  party,  or  by  proper  and  time- 
ly objection  defeat  the  action  for  failure  to 
make  him  a  party,  though  he  is  not  an  "indis- 
pensable party,"  who  is  one  who  must  be 
Drought  into  court  before  the  controversy  may 
be  determined. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  ||  482-486;  Dec.  Dig.  «=3 
264. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Indispensable  Party; 
Necessary  Parties.] 

4.  Mechanics'  Liens  «=3263  —  Subcontbac- 
tob's  Liens  —  Enfobcement  —  Necessabt 
Pabties— Indispensable  Pabties. 

The  failure  of  a  subcontractor  suing  to  en- 
force a  mechanic's  lien  to  make  the  contractor 
a  party  may  be  waived  by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {f  471-481;  Dec.  Dig.  «=> 
263.] 

6.  Mechanics'  Liens  «=>263— Fobxclobube— 
Defect  of  Pabtteb— Demubbeb  ob  Answeb. 
Where,  in  a  suit  to  foreclose  a  subcontrac- 
tor's lien,  the  petition  named  the  contractor  a 
party,  but  there  was  a  failure  to  make  him  a 


party  becaaae  of  the  inauffleieney  of  oonstme- 
tive  service  on  him  while  a  nonresident  the 
owner,  on  discovering  the  facts,  must  raise  the 
objection  of  failure  to  mske  the  contractor  a 
FArty  by  amended  answer,  setting  forth  defec- 
tive constructive  service  on  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  471-481;  Dec.  Dig.  «=» 
263.] 

Error  to  District  Court,  Laramie  County: 
William  C.  Mentzer,  Judge. 

On  rehearing.  Former  opiiiiou  UKxllfled 
and  affirmed. 

For  former  opinion,  see  138  Pac.  179. 

Bnrke  &  Riner,  of  Cheyenne,  for  plaintiffs, 
in  error.  M.  A.  Kline,  of  Cheyenne,  for  de- 
fendants in  error. 

POTTER,  C.  J.  This  was  an  acttoo 
brought  by  the  defendants  in  error,  John  W. 
Hopper  and  Edward  T.  Bartley,  copartners 
doing  business  under  the  name  of  Hopper  &. 
Bartley,  to  enforce  an  alleged  mechanic's  Uen 
upon  certain  real  estate  of  the  plaintiff  in 
error  Charles  Becker,  upon  which  the  plain- 
tiff in  error  Henry  Becker  held  a  mortgage; 
the  lien  being  claimed  for  certain  work 
performed  and  materials  furnished  In  and 
about  the  construction  of  a  building,  at  the 
request  of  and  for  the  firm  of  Brlce  &  Mit- 
chell, the  contractors  engaged  in  constructing 
said  building.  The  case  came  to  this  court  on 
error  for  review  of  the  judgment  entered 
upon  the  trial  of  the  action  establishing  the 
lien  for  the  sum  of  $950.27,  and  costs  of  suit, 
including  $25  for  attorney's  fees.  Upon  the 
original  hearing  in  this  court  the  cause  was 
ordered  remanded  to  the  district  court,  wlUi 
directions  to  modify  the  judgment  by  deduct- 
ing the  sum  of  $392  from  the  amount  of  the 
Uen  and  striking  out  the  amount  allowed  as 
attorney's  fees,  and,  as  so  modified,  the  Judg- 
ment was  afifirmed.  138  Paa  179.  The  plain- 
tiff in  error  Charles  Becker  filed  a  petition 
for  rehearing  complaining  only  of  the  conclu- 
sion stated  in  the  opinion  that  the  plaintiffs 
in  error,  as  defendants  below,  by  failing 
to  raise  the  objection  by  answer,  had  waived 
the  objection  that  the  surviving  member  of 
the  firm  of  Brice  &  Mitchell,  the  original  con- 
tractors, had  not  been  brought  into  the  case 
as  a  party  defendant  by  proper  constructive 
service.  The  defendants  in  error  also  filed 
a  petition  for  rehearing  alleging  error  In  the 
conclusions  of  the  court  in  three  particulars: 
(1)  In  holding  the  statute  allowing  an  at- 
torn^'s  fee  in  the  case  to  be  unconstitution- 
al; (2)  in  holding  the  provisions  of  chapter 
68  of  the  Laws  of  1911,  with  reference  to 
the  sufficiency  of  a  lien  statement,  inapplica- 
ble to  this  case;  (3)  in  holding  that  the  item 
of  $1,292  was  insufficiently  described  In  the 
lien  statement  to  entitle  the  parties  filing 
the  same  to  a  Uen.  A  rehearing  was  granted, 
and  the  cause  has  again  been  beard.  A 
reconsideration  of  the  points  on  which  a  re- 
hearing was  asked  has  failed  to  convince  the 
court  of  any  error  in  the  previous  decision, 
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and  the  writer  hereof,  who  did  not  partici- 
pate in  that  decision,  Joins  the  other  mem- 
bers of  the  court  in  the  view  that  the  con- 
clusions stated  In  the  former  opinion  should 
be  adhered  to.  The  questions  again  raised 
by  the  petition  of  the  defendants  in  error 
are  sufficiently  discussed  in  the  former  opin- 
ion, and  what  was  there  said  as  to  those 
questions  will  be  adopted  for  the  purpose  of 
disposing  of  them  upon  this  rehearing. 

In  th^  petition  of  plaintiff  in  error  for  a 
rehearing  it  was  stated  that  the  objection 
that  there  was  a  defect  of  itarties  through 
the  failure  to  properly  bring  the  contractor 
into  the  case  as  a  defendant  was  disposed 
of  by  the  court  on  a  ground  not  referred  to  in 
brief  or  oral  argument  or  suggested  at  the 
original  hearing,  viz.,  that  the  objection  had 
been  waived  by  the  failure  to  raise  It  by 
answer.  The  argument  against  the  view  that 
the  objection  was  so  waived  is  confined  to  a 
review  of  the  Missouri  cases  on  the  sub- 
ject, on  the  theory  that  they  should  be  fol- 
lowed here,  since  our  mechanic's  lien  statute 
was  taken  from  that  stata  And  It  Is  con- 
tended that  the  effect  of  the  Missouri  deci- 
sions Is  to  plainly  declare  it  necessary  and 
essential  to  a  valid  Judgment  enforcing  a 
mechanic's  Hen  that  the  one  with  whom  the 
contract  for  the  labor  or  materials  was  made 
by  the  lien  claimant  be  properly  brought  in- 
to the  case  as  a  party  defendant,  and  that, 
where  he  Is  not  made  a  party,  the  defect  is 
not  waived  by  a  failure  to  take  the  objec- 
tion by  demurrer  or  answer.  We  are  not 
satisfied  that  such  is  clearly  the  result  of 
the  Missouri  cases,  where  the  action  is 
brought  in  a  court  of  record  governed  in  the 
matter  of  procedure  by  the  provision  of  the 
statute  in  that  state  similar  to  our  own  to 
the  effect  that  the  objection  on  the  ground  of 
a  defect  of  parties  is  waived  unless  taken 
by  demurrer  or  answer.  Ilorstkotte  v.  Men- 
ier,  60  Mo.  158 ; '  Johnson-Frazier  Lumber  Go. 
v.  Schuler  &  Muesch,  40  Mo.  App.  90.  In 
Horstkotte  v.  Menler,  a  case  decided  in  1872, 
the  court  said: 

"What  we  now  bold  is  that  the  original  con- 
tractor ought  to  be  brought  before  the  court  as 
a  codefendant,  for  the  purpose  of  protecting  bis 
own  rights  and  those  of  the  owner.  But,  if  he 
is  not  80  brought  before  the  court  at  the  proper 
time,  the  judgment  will  not  for  this  omlaaion 
be  error  or  void.  The  objection  should  have 
been  taken  by  the  owner  by  demurrer  or  an- 
swer. If  be  fails  to  demur  when  the  defect  ap- 
pears on  the  petition,  or  fails  to  set  up  the  non- 
joinder by  answer  when  It  does  not  appear  on 
the  face  of  the  petition,  he  will  be  presumed  to 
have  waived  the  objection.  Wagn.  Stat  1014, 
1015,  SS  6,  10.  The  defect  of  parties  cannot  be 
reached  by  way  of  Instruction. ' 

In  Johnson-Frazier  Lumber  Co.  v.  Schuler 
&  Muench,  an  action  to  enforce  a  mechanic's 
lien  originally  brought  before  a  Justice  of 
the  peace  the  court  said: 

"It  is  contended  by  the  plaintiff  that,  although 
the  appealing  defendants  had  the  right  to  have 
the  contractors,  Schuler  &  Muench,  made  code- 
fendants  and  served  with  procesa,  yet,  as  that 
was  not  done,  and  as  the;  took  no  steps  before 
judgment  to  have  it  done,   that  they  thereby 


waived  their  right  It  has  been  oftentimes  de- 
cided under  our  practice  act  that  unless  the  ob- 
jection of  defect  of  parties  to  the  record  is  made, 
either  by  demurrer  or  answer,  it  will  be  deemed 
waived.  Gimbel  v.  Fignero,  62  Mo.  240 ;  But- 
ler V.  Lawson,  72  Mo.  227.  And  this  rule  has 
been  held  to  apply  in  actions  brought  upon  me- 
chanics' liens  in  courts  of  record.  Horstkotte 
V.  Menler,  50  Mo.  158 ;  Fruin  v.  Fiirniture  Co., 
20  Mo.  App.  313.  But  the  statute  (section  ^7 
[Rev.  St  1889]),  upon  which  the  foregoing  rule 
of  practice  is  based,  is  limited  to  actions  in 
courts  of  record  (section  203S),  and  hence  is 
inapplicable  to  actions  brought  before  justices 
of  the  peace." 

Our  attention  has  not  been  called  to  any  de- 
cision of  the  Supreme  Court  of  Missouri  over- 
ruling the  case  of  Horstkotte  v.  Menler.  But 
we  are  dted  to  a  case  in  one  of  the  Intermedi- 
ate appellate  courts  of  that  state,  viz.,  Steln- 
mann  v.  Strlmple,  29  Mo.  App.  478,  wherein 
the  court  distinguished  Horstkotte  v.  Menler 
from  the  case  then  under  consideration  by 
stating  that  the  former  was  a  case  where  the 
lien  claimant  was  one  whose  contract  had 
been  made  with  a  subcontractor,  so  that  the 
original  or  principal  contractor  was  not  one 
of  the  "parties  to  the  contract"  within  the 
"mandatory  provision"  of  the  mechanic's  lieu 
statute  that  "the  parties  to  the  contract 
shall"  be  made  partlea 

[1]  The  section  of  the  Missouri  statute  pre- 
scribing the  rule  as  to  parties  in  an  action  to 
enforce  a  mechanic's  lien  provides  that: 

"The  parties  to  the  contract  shall,  and  all 
other  persons  interested  In  the  matter  in  con- 
troversy, or  in  the  proper^  charged  with  the 
lien,  may  be  made  parties,  out  such  as  are  not 
made  parties  shall  not  be  bound  by  any  sacik 
proceedings."    Bev.  St  Mo.  1879,  g  3180. 

The  provision  that  the  parties  to  the  ccm- 
tract  shall  be  made  parties  seems  to  be  con- 
strued by  the  courts  in  that  state  to  refer  to 
the  contract  under  which  the  Hen  dalmant 
furnished  the  labor  or  materials,  whether 
owner,  a  contractor,  or  subcontractor.  But, 
whatever  may  be  the  effect  of  the  Mlssoorl 
decisions  as  to  the  question  of  waiver, 
though  they  would  be  persuasive  as  authority, 
they  are  not  controlling,  for  the  reason  that, 
while  our  mechanics'  Hen  statute,  as  hereto- 
fore declared  by  this  court,  appears  to  have 
been  taken  from  Missouri,  the  section  of  our 
statute  with  reference  to  parties  In  an  action 
to  enforce  the  lien  is  not  the  same  as  the  cor- 
responding section  of  the  Missouri  statute, 
but,  instead  of  the  provision  that  "the  parties 
to  the  contract"  shall  be  made  parties,  it  la 
declared  by  oar  statute  that  "the  parties  to 
the  controversy  shall  *  *'  *  be  made  par- 
ties." Comp.  Stat  1910,  |  3806.  The  entire 
section  reads  as  foUows: 

"In  all  suits  under  this  chapter  the  parties  to 
the  controversy  shall,  and  all  other  persons  in- 
terested in  the  matter  in  controversy,  and  in  the 
property  charged  in  the  lien,  may  be  made  par- 
ties, but  such  as  are  not  made  parties  shall  not 
be  bound  by  any  such  proceeding,  and  construc- 
tive service  may  be  had.  upon  any  defendant  in 
suits  brought  under  this  chapter  who  may  be 
nonresidents  o(  the  state  and  cannot  be  persMi- 
ally  served  with  the  aummons  within  the  state 
in  the  same  manner  as  constructive  service  ia 
bad  in  other  cases  at  law." 
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The  proTlsIoii  for  constrnctlTe  service  was 
added  by  a  re-enactment  of  the  section  In 
1886.  Laws  1886,  c.  25.  S  4.  Otherwise  the  sec- 
tion remains  as  origliially  enacted  in  1877. 
Laws  1877,  p.  79,  1 9.  It  is  argued  that,  while 
oar  statute  requires  that  "parties  to  the  con- 
troversy" shall  be  made  parties,  Instead  of 
parties  to  the  contract,  the  provision  is  even 
broader  than  that  of  the  Missouri  statute, 
and  must  be  held  to  Include  the  parties  to  the 
contract  If  that  be  conceded,  we  would  still 
not  be  bound  by  the  Missouri  decisions  con- 
struing the  provision  of  their  statute  that 
"the  parties  to  the  contract"  shall  be  made 
parties;  for  our  Legislature  did  not  adopt 
that  provision. 

It  Is  unnecessary,  therefore,  to  consider  the 
comparative  meaning  and  effect  of  the  two 
statutes.  Bt>t  we  are  to  ascertain  whether 
the  provision  of  our  statnte  that  "the  parties 
to  the  controversy"  shall  be  made  parties  to 
a  suit  brought  to  enforce  a  mechanic's  lien 
requires  that  the  contractor  shall  be  made 
a  party  to  authorize  a  judgment  foreclosing 
the  Hen.  "Controversy"  is  defined  as  "a  dispute 
arising  between  two  or  more  persons."  1  Bou- 
vler-s  Law  Diet ;  7  Ency.  I*  (2d  Ed.)  468. 
"A  dispute;  a  disputed  question;  a  dispute 
arising  between  two  or  more  persons;  a  law- 
suit ;  a  suit  at  law ;  a  dvll  action  or  proceed- 
ing at  law."  9  Cya  813,  814.  "A  dispute  be- 
tween two  or  more  persons ;  a  dvll  action  or 
suit,  either  at  law  or  in  equity."  1  Rapalje 
&  Lawrence's  Law  Diet.  It  is  apparent  that 
In  the  provision  under  consideration  the  word 
Is  not  used  in  the  sense  of  a  suit,  for  that 
would  make  the  provision  read  that  In  all 
suits  the  parties  to  the  suit  shall  be  made 
parties,  which  would  be  wlthont  practical 
meaning.  It  is  rather  to  be  understood  as  re- 
ferring to  the  dispute,  or  the  disputed  ques- 
tion ;  so  that  its  only  force  and  effect  would 
seem  to  be  that  the  parties  between  whom  the 
dispute  has  arisen  stiell  be  made  parties. 
And  that,  taken  literally,  might  exclude  the 
contractor,  where  there  is  no  dispute  between 
him  and  the  lien  claimant  But,  if  a  person- 
al judgment  should  be  sought  against  the  con- 
tractor. It  is  clear  that  for  that  purpose  it 
wonld  be  necessary  to  make  him  a  party,  al- 
though he  might  not  dispute  the  account 
And  the  owner  might  not  dispute  the  amount 
(flalmed  or  the  right  of  the  claimant  to  a  lien, 
In  the  sense  of  denying  the  alleged  indebted- 
ness or  the  right  to  a  lien,  though  requiring 
before  making  payment,  if  only  for  his  own 
protection,  that  a  suit  be  brought  and  judg- 
ment obtained  establishing  the  amount  due 
and  the  lien.  Manifestly,  to  apply  this  pro- 
vision of  the  statute  as  to  parties  there  must 
be  some  criterion  for  determining  what  con- 
stitutes the  "controversy"  or  dispute.  We 
think  that  criterion,  at  the  outset  at  least,  is 
the  petition,  and  that  in  its  averments  and 
prayer,  showing  the  cause  of  action  and  the 
relief  sought  the  "controversy"  is  to  be  found 
disclosed.  If  we  are  right  in  this  interpreta- 
tion of  the  provision,  and  we  see  no  reason  to 


doubt  It,  the  provision  adds  practically  noth- 
ing to  what  the  law  would  be  without  It;  for 
it  does  not  prescribe  or  define  who  shall  con- 
stitute or  be  deemed  to  be  the  parties  to  the 
controversy,  but  leaves  that  matter  to  be  de- 
termined by  the  court  In  the  same  manner  as 
though  the  provision  had  been  omitted  from 
the  statute.  It  certainly  has  no  greater  effect 
that  If  it  had  declared  that  the  necessary  par- 
ties to  the  controversy,  or  the  parties  necessary 
to  the  granting  of  the  relief,  shall  be  made  par- 
ties to  the  suit  Had  either  phrase  t>een  used, 
the  provision  wonld  still  be  lacking  In  a  defi- 
nition of  the  term  or  words  employed  to  des- 
ignate the  persons  required  to  be  made  par- 
ties that  could  aid  the  court  in  determining 
in  any  case  who  are  or  who  are  not  necessary 
parties  to  such  a  suit  Clearly,  therefore,  in 
our  opinion,  this  statutory  provision  affords 
no  ground  for  holding  that  the  contractor  Is 
such  a  necessary  and  indispensable  party  to 
the  suit  that  no  judgment  can  be  rendered  es- 
tablishing and  foreclosing  the  lien  unless  *he 
is  made  a  party,  or  that  the  failure  to  make 
him  a  party  cannot  be  waived  by  the  owner. 

[2-4]  Where  the  lien  is  claimed  for  labor 
performed  for,  or  materials  furnished  to,  a 
contractor,  the  right  to  the  lien  or  its  enforce- 
ment does  not  depend  in  this  state  upon  the 
condition  of  the  accounts  between  the  owner 
and  contractor.  The  fact  that  there  is  noth- 
ing due  from  the  owner  to  the  contractor 
will  not  defeat  the  lien  of  such  a  claimant 
Hence  there  is  not  the  same  reason  for  mak- 
ing the  contractor  a  party  as  under  statutes 
limiting  the  lien  of  a  subcontractor,  laborer, 
or  materialman  to  the  amount  due  from  the 
owner  to  the  original  contractor,  or  requiring 
that  before  the  lien  can  be  established  the 
state  of  the  accounts  between  the  owner  and 
contractor  shall  be  adjudicated.  But  it  is 
provided  by  our  statute  (Comp.  Stat  1910,  { 
3816)  as  follows: 

"In  cases  where  a  lien  shall  be  filed  under 
the  provisions  of  this  chapter,  by  any  person 
other  than  a  contractor,  it  shall  he  the  duty 
of  the  contractor  to  defend  any  action  brought 
thereon  at  his  own  expense,  and  during  the 
pendency  of  such  action  the  owner  or  asent  may 
withhold  from  the  contractor  the  amount  of 
money  for  which  said  lien  shall  be  filed,  and  in 
case  of  judgment  being  rendered  against  the 
owner  or  his  property  upon  the  lien,  he  shall  be 
entitled  to  deduct  from  any  amount  due  by  him 
to  the  contractor  the  amonnt  of  such  judgment 
and  costs,  and  if  he  shall  have  settled  in  full 
with  the  contractor  he  shall  be  entitled  to  re- 
cover back  from  the  contractor  any  amount  so 
paid  by  the  owner  for  which  the  contractor  was 
originally  liable." 

The  provisions  of  this  section  were  evident- 
ly Incorporated  in  the  statnte  for  the  owner's 
protection,  and  to  accomplish  the  full  purpose 
thereof  the  owner  has  a  clear  right  to  Insist 
that  the  contractor  be  made  a  party,  if  pos- 
sible, so  that  be  may  be  bound  by  the  judg- 
ment While  no  personal  judgment  can  be 
rendered  against  the  contractor  In  such  a  suit 
unless  there  has  been  service  of  summons  up- 
on him  within  the  state,  he  may  nevertheless. 
If  a  nonresident  of  the  state,  be  brought  in  as 
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a  party ;  for  ibe  statute  has  provided  for  con- 
stnictiTe  service  in  such  a  cas&  Section  3806. 
And  by  section  3809  it  is  provided  that,  if  the 
debtor  lias  not  been  personally  served  with 
process  according  to  law,  but  has  been  law- 
fully notified  by  publication,  the  Judgment,  if 
for  the  plaintiir,  shall  be  that  be  recover  the 
amount  of  the  indebtedness  found  to  be  due 
and  the  costs  of  suit,  to  be  levied  out  of  the 
property  charged  with  the  lien.  We  have  no 
doubt,  therefore,  that  the  contractor  ought  to 
be  made  a  party,  and  is  a  necessary  party,  to 
the  suit,  in  the  sense  that  the  owner  may  re- 
quire that  he  be  made  a  party,  or  by  proper 
and  timely  objection  may  defeat  the  action 
for  a  failure  to  make  him  a  party.  But  such 
failure  to  make  the  contractor  a  party  may 
be  waived  by  the  owner;  for  he  is  not.  In 
our  opinion,  an  indispensable  party  to  the 
rendition  of  a  valid  Judgment  establishing 
and  foreclosing  the  lien. 

The  terms  "necessary"  and  "indispensa- 
blei"  as  applied  to  parties  to  a  suit,  are  often 
used  without  distinction  or  as  meaning  the 
same  thing,  but  such  custom  ought  not,  we 
think,  to  be  taken  as  implying  that  all  so- 
called  necessary  parties  are  equally  indispen- 
sable to  a  valid  determination  of  the  suit 
upon  the  issues  between  the  parties  before 
the  court  "Indispensable"  parties  are,  of 
course,  "necessary"  parties,  but  some  par- 
ties are  necessary  only  in  a  limited  sense,  as 
where  their  presence  may  be  required  for  the 
protection  of  some  other  party  to  the  suit, 
or  to  save  further  litigation,  though  the  dis- 
tinction is  perhaps  not  of  much  importance, 
except  when  applying  the  rule  as  to  waiver. 
Beferring  to  the  rules  in.  equity  upon  the 
subject,  the  Supreme  Court  of  the  United 
States  has  classlfled  parties  as  follows: 

"(1)  Formal  parties.  (2)  Persona  having  an 
interest  in  the  controveray,  and  who  ought  to  be 
made  parties,  in  order  that  the  court  may  act 
on  that  rule  which  requirea  it  to  decide  on,  and 
finally  determine  the  entire  controversy,  and 
do  complete  justice,  by  adjusting  all  the  rights 
involved  in  it  These  persona  are  commonly 
termed  necessary  parties ;  but  i'  their  interests 
are  separable  from  those  of  the  parties  before 
the  court,  so  that  the  court  can  proceed  to  a  de- 
cree, and  do  complete  and  final  justice,  without 
affecting  other  persona  not  before  the  court  the 
latter  are  not  indispensable  parties.  (3)  Pep- 
sons  who  not  only  have  an  interest  in  the  con- 
troversy, but  an  mterest  of  such  a  nature  that 
a  final  decree  cannot  be  made  without  either  af- 
fecting that  interest  or  leaving  the  controveray 
in  such  a  condition  that  its  final  determination 
may  be  wholly  inconaistent  with  equity  and  good 
cvmscience."  Shields  t.  Barrow,  17  How.  130, 
16  li.  Ed.  158. 

That  these  three  classes  of  parties  clearly 
exist  is  conceded  by  the  author  of  the  ar- 
ticle on  the  subject  in  the  Encyclopedia  of 
Pleading  and  Practice,  though  it  is  said 
therein  that  the  terminology  seems  to  be  in- 
apt and  misleading ;  since  the  distinction  be- 
tween "indispensable"  and  "necessary"  la 
not  readily  apparent,  and  the  two  terms  are 
used  synonymO'Usly  in  a  majority  of  the  de- 
dslona  Therefore  in  that  article  the  two 
classes  designated  by  the  Supreme  Court  as 


"formal"  and  aa  "necessary"  parttea  are 
treated  aa  subdivisions  of  the  class  desig- 
nated as  "proper,  but  not  Indispensable,'* 
parties,  and  named  respectively  as  "formal 
or  nominal  parties"  and  "parties  with  aepa.- 
rable  interests."  And,  referring  to  the  lat- 
ter class,  it  la  said: 

"Parties  who  are  proper,  but  not  indispensa" 
ble.  Include  all  persona  who  have  an  interest  ia 
the  controversy,  but  whose  interests  are  sep- 
arable from  thoae  of  the  parties  before  the  conrt 
and  will  not  be  directly  and  necessarily  affected 
by  a  decree  which  does  full  justice  between  them 
and  is  conformable  to  equity  and  good  con- 
science. The  class  corresponds  to  the  claw  des- 
ignated 'necessarv  parties'  in  the  claarification 
adopted  by  the  United  States  Supreme  Court" 
15  Ency.  FL  &  Pr.  610,  611.  651,  653. 

However,  it  is  said  (page  614)  that  the 
term  "necessary"  parties  "Includes  persons 
who,  while  not  necessary  or  indispensable 
on  account  of  their  own  interest,  yet  are  so 
connected  with  the  subject-matter  of  the  con- 
troversy that  it  Is  necessary  to  have  them 
before  the  court  for  the  proper  protecUon  of 
those  whom  the  decree  will  necessarily  and 
directly  affect,"  and  (page  090)  that,  "where 
the  parties  omitted  are  necessary  only  for 
the  purpose  of  protecting  the  d^endant 
from  further  litigation,  the  court  may.  In 
its  discretion,  disregard  the  objection  If  first 
raised  at  the  hearing,"  following  a  statement 
of  the  general  rule  that  the  nonjoinder  of 
proper,  but  not'  indispensable,  parties  masC 
be  raised  by  plea,  answer,  or  demurrer,  and. 
If  not  so  raised,  the  defect  is  waived,  and 
not  available  at  the  hearing.  This  Is  to  be 
understood,  because  of  the  classiflcatlon  em- 
ployed in  the  article,  as  referring  to  all  who 
are  not  IndlqieDaable  i>artles.  Whatever 
may  be  the  approivlate  classification  of  par- 
ties In  stating  the  general  rules  on  the  8ab> 
Ject,  it  is  dear  that  there  may  be  persona 
who  are  not  Indlspenssble,  but  who  ought  to 
be  made  parties,  so  that,  where  that  has 
not  been  done,  the  defendant  may  object,  or 
may  waive  the  defect  by  falling  to  object 
on  that  ground.  Of  course,  no  person,  wheth- 
er a  necessary  or  only  a  proper  party,  will 
be  bound  by  a  Judgment  In  an  action  in 
which  he  was  not  a  party.  If  the  owner  of 
the  pr<H>erty  is  not  made  a  party  in  an  action 
to  enforce  a  mechanic's  lien,  no  Judgment 
can  be  rendered  which  will  bind  him  or  the 
property ;  and  likewise,  if  the  contractor  for 
whom  the  labor  was  performed  or  the  ma- 
terials furnished  is  not  made  a  party,  he 
will  not  be  bound  by  the  Judgment  In  the 
case  of  Beformed  Presbyterian  Church  v. 
Nelson,  35  Ohio  St  638,  It  is  said: 

"The  proposition  that  where  no  objection  ia 
made  by  demurrer  or  answer  on  account  of  the 
defect  of  parties,  the  objection  is  to  be  deemed 
as  waived,  appliea  only  in  cases  where  It  is  com- 
petent for  the  party  pleading  to  waive  the  objec- 
tion." 

The  contractor  would  not  be  competent 
to  waive  the  objection,  that  the  owner  was 
not  made  a  party,  so  as  to  authorise  a  judg- 
ment enforcing  a  lien  npon  the  property,  but 
he  might  waive  the  objection  so  as  to  per- 
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mlt  a  valid  personal  Jndgmeiit  to  be  ren- 
dered against  himself  for  the  amount  of  the 
indebtedness.  So  the  owner,  In  our  opinion, 
is  clearly  competent  to  waive  the  objection 
that  the  contractor  or  other  subordinate  who 
procured  the  labor  or  materials  is  not  made 
a  party,  so  far  as  to  permit  a  valid  Judg- 
ment to  be  entered  foreclosing  the  lien.  But 
the  fact  of  such  waiver  will  not  Justify  a 
personal  Judgment  against  the  contractor. 

As  shown  above,  the  statute  does  not  re- 
quire that  a  personal  Judgment  be  recovered 
against  the  contractor  as  a  prerequisite  to 
the  enforcement  of  the  lien.  And  the  fact 
that  he  Is  the  debtor  does  not  make  him  an 
indispensable  party  to  the  suit  to  enforce  the 
lien.  His  position  in  that  respect  Is,  it 
seems  to  us,  analogous  to  a  mortgagor  who 
has  disposed  of  all  his  Interest  In  the  mort- 
gaged property.  Notwithstanding  that  sndi 
mortgagor  remains  the  debtor,  and  the  only 
one  personally  liable,  he  is  not  regarded  as 
an  indispensable  or  necessary  party  to  a  suit 
to  foreclose  the  mortgage,  where  no  personal 
Judgment  is  sought  against  him.  "A  neces- 
sary party"  In  a  foreclosure  suit  "Is  one 
whose  presence  before  the  court  is  indispen- 
sable to  the  rendering  of  a  Judgment  wtiich 
shall  have  any  effect  upon  the  property, 
without  whom  the  court  might  properly  re- 
fuse to  proceed,  because  its  decree  would  be 
practically  nugatory.  The  person  who  in 
this  sense  Is  a  necessary  party  defendant  is 
the  owner  of  the  equity  of  redemption."  2 
Jones  on  Mort.  {  1394.  It  is  further  said  in 
the  section  cited: 

"To  obtain  a  judgment  for  any  deficiency  there 
may  be  after  the  sale,  the  debtor  and  any  other 
person  who  may  have  aBsumed  the  debt  are  nec- 
essary parties ;  but,  as  the  primary  object  of  the 
suit  is  to  direst  the  title  of  the  holder  of  the 
equity  of  redemption,  and  of  others  interested  in 
it,  and  to  transfer  this  by  sale  to  a  purchaser, 
the  fact  that  one  is  personally  liable  for  the  debt 
malies  him  a  proper  party,  but  not  in  the  general 
use  of  the  term  a  necessary  one." 

And  In  section  1402  It  is  said  that: 
"The  mortgagor,  if  he  remains  the  owner  of 
the  equity  of  redemption,  is  a  necessary  party  to 
a  foreclosure  suit,  because  without  his  presence 
the  primary  object  of  the  suit — a  decree  of  fore- 
closure or  sale— cannot  be  obtained.  Even  if  he 
has  wholly  parted  with  his  interest  in  the  prem- 
ises, he  should  be  made  a  party  to  the  bill  if  a 
judgment  is  souicbt  against  him  for  any  deficien- 
cy of  the  debt  that  may  remain  after  applying 
to  it  the  proceeds  of  the  sale.  Therefore, 
where  the  laws  provide  for  a  judgment  for  such 
deficiency,  he  Is  always  a  proper  party,  though 
not  a  necessary  one,  after  he  has  conveyed  Ills 
interest,  so  far  as  effecting  a  complete  foreclo- 
sure of  the  equity  of  redemption  is  concerned. 
If  no  personal  judgment  is  sought  against  the 
mortgagor,  or  none  can  be  had,  he  should  not  be 
made  a  party  to  the  bill  after  he  has  ceased  to 
have  any  interest  in  the  subject  of  the  mort- 
gage." 

See,  also,  27  Cye  1572 ;  Bontwell  v.  Steln- 
er,  84  Ala.  307,  4  South.  184,  S  Am.  St  Rep. 
375;  Goodenow  v.  Ewer,  16  Cal.  461,  76  Am. 
Dec.  540;  Coney  v.  Wlnchell,  116  U.  8.  227, 
«  Sup.  Ct.  366,  29  I*  Ed.  610;  Ayres  v.  Wis- 
wall.  112  U.  S.  187,  6  Sup.  Ct  90,  28  U  Ed. 
683. 
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The  following  cases  support  the  view  above 
expressed  that  the  rule  as  to  waiver  of  a 
defect  of  iMirties  applies  in  a  suit  brought  to 
enforce  a  mechanic's  lien  where  the  con- 
tractor has  not  been  made  a  party:  27  Cyc.'  ■ 
346,  358;  Osborn  v.  Logus,  28  Or.  302,  306, 
37  Pat  456,  38  Pac.  190,  42  Pac.  497;  North- 
western C.  &  C.  Pavement  Co.  v.  Norwegian, 
etc..  Seminary,  43  Minn.  449,  46  N.  W.  868; 
Fredrlckson  v.  Riebsam,  t2  Wis.  687,  40  N. 
W.  501 ;  Eberle  v.  Drennan,  40  Okl.  59,  136 
Pac.  162,  61  Lk  R.  A.  (N.  S.)  68;  Luttrell 
V.  Knoxville,  etc.,  R.  R.  Co.,  119  Tenn.  492, 
105  S.  W.  565,  123  Am.  St  Rep.  737;  Duig- 
nan  v.  Montana  Club,  16  Mont  189,  40  Pac. 
294. 

[S]  It  is,  however,  argued  that  the  statute 
requiring  the  objection  to  be  taken  by  de- 
murrer or  answer  should  not  be  held  ap- 
plicable, where  the  contractor  is  named  in 
the  petition  as  a  party  defendant,  and  the 
failure  to  bring  him  in  as  a  party  results 
from  a  defective  service  by  publication.  It 
is  contended  that  In  such  a  case  the  objec- 
tion is  sufficiently  raised  by  a  motion  to  dis- 
miss, though  made,  during  the  trial,  as  in 
the  case  at  bar.  We  cannot  agree  with  this 
contention.  The  argument  that  the  defend- 
ant may  not  under  such  drcnmstances,  be 
sufficiently  advised  to  raise  the  objection  by 
answer,  since  the  defect  may  not  be  apparent 
when  the  answer  is  due,  is  nnsonnd,  for  the 
reason  that  it  ignores  the  statutory  provi- 
sions permitting  amendments  to  pleadings. 
In  OiUand  v.  U.  P.  Ry.  Co.,  6  Wyo.  185,  43 
Pac.  508,  where  it  was  sought  to  raise  the 
question  of  defect  of  parties  by  an  instruc- 
tion to  the  jury,  and  a  motion  was  made 
after  verdict  to  amend  the  answer  by  add- 
ing the  defense  of  a  defect  of  parties,  so  as 
to  conform  the  pleadings  to  the  proofs  it 
was  said  by  this  court  that: 

"When  the  testimony  of  the  plaintiff  disclosed 
the  facts  upon  which  the  defendant  was  willing 
to  rely  and  maintain  its  proposition,  the  objec- 
tion should  have  been  made  at  that  time,  and  ap- 
plication then  made  to  amend  its  answer  upon 
trial,  setting  forth  the  facts  constituting  the  al- 
leged defect  of  parties." 

And  In  Man  v.  Stoner,  15  Wyo.  109,  87  Pac. 
434,  89  Paa  466,  the  allowance  of  an  amend- 
ment to  the  answer  at  the  close  of  plaln- 
tlfC's  evidence  alleging  a  misjoinder  of  par- 
ties defendant  was  held  proper,  upon  a  show- 
ing that  the  amendatory  facts  were  un- 
known to  the  defendants  prior  to  the  time 
when  the  plaintiff  rested  bis  case. 

If  it  did  not  appear  until  the  time  of  the 
trial,  or  during  the  trial,  that  the  attempted 
service  by  publication  was  defective,  the  de- 
fendants might  then  have  applied  for  leave 
to  amend  their  answer  so  as  to  set  up  the 
defense.  As  to  all  but  one  of  the  objections 
urged  against  the  sufficiency  of  the  construc- 
tive service  the  facta  were  shown  by  the 
flies  of  the  case  before  the  answer  of  either 
defendant  was  filed.  It  appears  tliat  the 
petition  was  filed  March  11.  1911.  and  that 
gammons  was  Issued  on  that  date^  wMch 
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was  afterwards  returned  showing  personal 
Berrloe  upon  Charles  Becker  and  Henry 
Becker,  and  that  Brlce  was  not  found  with- 
in the  county.  On  March  15,  1911,  an  affi- 
davit for  publication  was  filed,  and  there- 
upon publication  was  made  for  service  upon 
Brlce  in  a  daily  paper  for  the  requisite  num- 
ber of  weeks.  Proof  of  the  publication  was 
filed  November  2, 1911,  but  the  proof  was  de- 
fective for  the  reason  that  the  affidavit  was 
insufficient,  in  'tliat  it  was  not  properly 
sworn  to.  After  some  preliminary  motions 
had  l>een  made,  and  the  plaintiffs  had  been 
permitted  to  amend  the  petition  by  strik- 
ing out  the  prayer  for  personal  Judgment 
against  Brlce,  and  an  averment  supporting 
that  prayer,  a  general  demurrer  was  filed 
on  November  4,  1911.  That  being  disposed 
of,  and  the  petition  being  again  amended,  it 
appears  that  the  answer  was  filed  on  Decem- 
ber 23,  1911.  The  trial  appears  to  have  oc- 
curred on  March  13  and  14,  1913.  A  mo- 
tion was  made  at  the  close  of  the  evidence 
for  the  plaintiffs  to  dismiss  the  case  so  far 
as  the  attempted  enforcement  of  a  Hen  is 
concerned  upon  the  ground  that  Brice,  the 
surviving  member  of  the  firm  of  contractors, 
had  not  been  brought  into  the  case  as  a 
party,  and  bad  not  voluntarily  appeared 
therein ;  it  being  alleged  in  the  motion  that 
said  Brice  had  not  been  served  personally 
with  summons;  that  proper  constructive  or 
other  service  had  not  been  made  upon  him ; 
and  that  the  pretended  proof  of  publication 
filed  In  the  case  was  void.  Thereupon  it  ap- 
pears that  by  leave  of  court,  over  the  objec- 
tion of  the  defendants,  another  or  amended 
proof  of  publication  was  filed. 

As  shown  above,  the  defective  proof  of 
publication  had  been  on  the  flies  since  No- 
vember 2,  1911.  An  objection  based  on  that 
defect  or  any  infirmity  in  the  publication  it- 
self might,  therefore,  have  been  presented  by 
the  answer  filed  several  weeks  later.  One 
objection  urged  against  the  sufficiency  of  the 
service  Is  based  upon  the  provision  of  sec- 
tion 4367,  Comp.  Stat  1910,  requiring  that, 
where  the  residence  of  a  defendant  to  be 
served  by  publication  is  unknown,  so  that 
a  copy  of  the  publication  cannot  be  mailed 
to-  him  directed  to  bis  residence  named 
therein,  immediately  after  the  first  pub- 
lication, the  party  who  makes  the  service, 
his  agent  or  attorney,  shall  before  the  hear- 
ing make  and  file  an  affidavit  that  the  res- 
idence of  the  defendant  is  unknown,  and  can- 
not with  reasonable  diligence  be  ascertained. 
The  affidavit  for  publication,  which  must 
precede  the  service  by  publication,  and  was 
filed  in  tills  case  at  the  proper  time.  Is  re- 
quired to  show  that  service  of  summons  can- 
not be  made  within  this  state  upon  the  de- 
fendant to  be  served,  and  that  the  case  is 
one  in  which  service  by  publication  is  au- 
thorized. Id.  {  4368.  Such  affidavit  in  this 
case   stated,  among   other  things,   that   the 


"present  residence"  of  the  defendant  George 
R.  Brice  was  unknown,  and  the  notice  was 
directed  to  the  said  defendant  as  one  "whose 
present  address  is  unknown."  But  it  does 
not  appear  that  any  affidavit  was  filed  before 
the  hearing  or  at  any  time  that  the  res- 
idence of  the  defendant  cannot  with  reason- 
able diligence  be  ascertained,  as  required 
by  section  4367.  The  fact  that  no  such  affi- 
davit had  been  filed  might  have  I>een  known 
to  the  defendants  at  the  time  of  the  com- 
mencement of  the  hearing,  and  clearly  was 
known  to  them  when  the  plaintiffs  had  .closed 
their  evidence  and  the  motion  to  dismiss  was 
made.  And  an  application  could  have  been 
made  when  the  fact  first  came  to  the  knowl- 
edge of  defendants  to  amend  the  answer  so 
as  to  set  up  the  defense. 

We  do  not  wish  to  be  understood  as  con- 
ceding that  the  service  upon  Brice  was  in- 
sufficient. The  trial  court  found  that  there 
had  been  due  and  sufficient  service  upon  him 
by  publication,  and  his  default  was  entered, 
on  motion  of  counsel  for  plaintiffs,  when  the 
parties  announced  themselves  ready  for 
trial.  We  find  it  unnecessary  to  consider  the 
question,  having  concluded  that  the  objec- 
tion on  the  ground  of  defect  of  parties  was 
waived. 

The  Judgment  will  be  modified  as  directed 
in  the  former  opinion,  and,  as  so  modified, 
affirmed,  and  the  cause  will  be  remanded  ac- 
cordingly. 

BEARD  and  SCOTT,  JJ.,  concur. 


(27  Oslo.  A.  »6) 
FRATERNAL  AID  ASS'N  v.  OOIXIBR. 
(No.  4056.) 
(Court  of  Appeals  of  Colorado.    April  12, 1915.) 

INSTJBANCK    ®=>798    —    ReCOVERT    OP    MORBT 

Paid  on  Policy— False  Statements. 

In  a  suit  by  fraternal  association  to  recover 
mooey  paid  to  the  beneficiary  named  in  a  cer- 
tificate on  the  ground  that  statements  as  to  the 
age  of  the  insured  in  the  application  for  mem- 
bership and  in  the  proof  of  death  were  false,  ev- 
idence as  to  falsity  of  such  statements  examined, 
and  held  not  to  require  a  reversal  of  judgment 
for  defendant. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {$  1981,  1085;   Dec.  Dig.  «8=»798.] 

Error  to  District  Court,  City  and  County 
of  Denver;    James  H.  Teller,  Judge. 

Action  by  the  Fraternal  Aid  Assoclatlfm 
against  Clara  E.  Collier.  From  a  Judgment 
for  defendant,  plaintiff  brings  error.  Af- 
firmed. 

F.  S.  Tesch,  of  Denver,  for  plaintiff  to  er- 
ror. 

KINO,  J.  The  Fraternal  Aid  Association 
sued  Clara  E.  Collier  to  recover  the  sum  of 
$1,000  which  It  bad  paid  to  her  as  the  bene- 
ficiary named  to  a  benefit  certificate  issued 
to  her  mother.  Bertha  Wolff.  PlaintUTs 
right  to    recover    is  based  on  a    complaint 
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which  alleges  that.  In  the  application  for 
membership,  said  Wolff  falsely  represented 
that  she  was  born  November  25,  1850; 
whereas,  In  fact,  she  was  bom  December  26, 
1834,  and  that  the  same  false  statement  as 
to  the  age  of  the  Insured  was  made  by  the 
defendant  In  her  proof  of  death  upon  which 
she  obtained  payment  of  the  policy  or  cer- 
tificate. To  sustain  the  cause  of  action, 
plaintiff  introduced  duly  authenticated  cer- 
tificates from  records  showing  that  Marie 
Louise  Bertha  Lebuser  was  bom  at  Frank- 
fort-on-the-Oder,  November  25,  1833,  and  was 
married  to  Johann  Helnrlch  Wolff,  the  tailor, 
October  13,  1861,  at  Berlin;  and  the  certifi- 
cate by  the  president  of  the  Royal  Prussian 
Policb  that  Bertha  Lebuser,  born  December 
26,  1834,  at  Frankfort-on-the-Oder,  married 
October  13,  1861,  to  Henry  August  Wolff,  the 
tailor,  was  reported  as  having  gone  to  Amer- 
ica with  her  husband  and  two  children  of 
said  marriage  In  the  year  1869.  Deposi- 
tions were  Introduced  tending  to  show  that 
the  Bertha  Lebuser  named  In  the  said  rec- 
ords was  the  identical  Bertha  Wolff,  the  in- 
sured. Defendant  testified  that  Bertha 
Wolff,  the  Insured,  was  her  mother;  that 
her  father's  name  was  Stratton;  that  she 
was  bora  In  1867  at  Vlcksburg,  Miss.;  that 
her  stepfather's. name  was  Henry  Wolff,  and 
her  mother's  maiden  name  was  Bertha  Lois 
Lebuse. 

Sufficient  has  been  stated  to  Indicate  that 
defendant's  testimony  tended  to  raise  a 
question,  perhaps  a  doubt,  as  to  whether  the 
person  whose  birth  and  marriage  is  certified 
to  as  aforesaid  is  the  same  person  named  in 
the  benefit  certificate.  It  was  incumbent  on 
the  plaintiff  to  satisfy  the  Jury  on  that  ques- 
tion by  a  fair  preponderance  of  the  evidence. 
In  consideration  of  what  may  be  regarded  as 
a  conflict  in  the  evidence,  and  In  view  of  cer- 
tain matters  in  the  record  from  which  we  in- 
fer that  the  cause  has  been  three  times  tried 
at  nisi  prlas,  we  feel  constrained  to  let  the 
Judgment  stand. 

For  the  reasons  given,  the  Judgment  Is  af- 
firmed. 

Affirmed. 

(27  Colo.  A.  267) 

CONTINENTAL  TRUST   CO.   v.   KNIGHT. 
(No.  4094.) 

(Court  of  Appeals  of  Colorado.    April  12,  1915.) 

1.  EQurrr  «=>381— StrsiussioN   of  Issobs— 

COHFLICTINO    EyIDBNOB— GaNCXIXATION    O^ 
InSTBUIIXNTS. 

In  a  suit  to  cancel  an  indorsement  on  a 
note  and  to  recover  money  paid  thereon  under  a 
mistaken  belief  that  a  certain  sum  of  money 
had  been  loaned  on  the  note  to  its  maker,  the 
court  could  properly  direct  a  verdict  on  con- 
flicting evidence,  and  enter  judgment  upon  its 
own  fizidings,  especially  in  view  of  Civ.  Code,  ( 
190,  providing  for  the  trial  of  iBsnea  of  fact  by 
the  court. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
DiK.  fi  813-817;   Dec  Dig.  «=»381.I 


2.  Eqttitt  «s>377— Subhissior  or  Evidence 

— CONFUCTINQ  EviDEnCB. 

In  a  suit  to  cancel  an  indorsement  on  a 
note,  held  by  defendant  as  collateral,  and  to  re- 
cover money  paid  thereon  by  mistali^,  whether 
plaintiff  had  ratified  defendant's  act  in  holding 
the  note  as  collateral  was  properly  determined 
by  the  court  on  conflicting  testimony,  although  a 
money  demand  was  also  involved. 

[Ed.  Note.— For  other  cases,  see  Ekiuity,  Cent 
Dig.  a  788-793;    Dec.  Dig.  <8=377.] 

Error  to  District  Court,  Denver  County; 
James  H.  Teller,  Judge. 

Suit  by  W.  W.  Knight  against  the  Conti- 
nental Trust  Company.  From  a  Judgment 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

William  H.  Dickson,  of  Denver,  for  plain- 
tiff in  error.  Crump  &  Allen,  of  Denver, 
for  defendant  In  error. 

MORGAN,  J.  Error  to  reverse  a  Judgment 
In  an  equity  case  on  a  directed  verdict  for 
the  plaintiff  upon  the  evidence  of  both  sides 
and  the  subsequent  findings  of  fact  by  the 
court 

11]  The  suit  was  brought  to  cancel  an  in- 
dorsement of  plaintiff  on  a  note  for  $5,000. 
and  to  recover  $250  that  had  been  paid  by 
the  plaintiff,  as  he  alleged,  through  the  mis- 
taken belief  that  money  had  been  loaned  on 
the  note  to  the  makers  thereof,  when.  In 
fact,  no  mon^  had  been  ever  loaned  on  it, 
but,  without  authority  from  the  plaintiff,  It 
bad  been  and  was  held  by  the  defendant 
trust  company  as  collateral  security  upon  a 
note  of  third  parties.  Whether  the  note  was 
ever  actually  negotiated  was  here  a  question 
of  fact,  which  the  court  determined  against 
the  plaintiff  in  error. 

The  action  was  for  equitable  relief,  and 
therefore  the  court  could  direct  a  verdict 
even  if  the  evidence  was  conflicting  and  en- 
ter Judgment,  as  was  done  in  this  instance, 
upon  its  own  findlnga  Section  190,  Civil 
Code;  Abbott  v.  Monti,  3  Colo.  561;  Kellogg 
v.  Kellogg,  21  Colo.  181,  183,  40  Pac  358: 
Cree  v.  Lewis,  49  Colo.  186,  112  Pac.  326; 
Weiss  V.  Ahrens,  24  Colo.  App.  631,  536,  135 
Pac  987. 

[2]  It  Is  clear,  also,  from  defendant's  evi- 
dence, that  no  money  was  ever  loaned  or  ad- 
vanced on  the  note  for  $5,000,  and  that  no 
authority  was  ever  given,  binding  upon 
plaintiff,  to  use  the  note  as  collateral,  unless 
by  ratification  at  the  time  he  paid  the  $1250; 
but,  again,  such  ratification  depends  upon 
the  right  of  the  lower  court  Itself  to  deter- 
mine the  matter  on  the  conflict  of  testimony. 
As  heretofore  stated,  where  the  action  is  for 
equitable  relief,  this  right  is  unquestionable, 
even  though  a  money  demand  be  also  In- 
volved in  the  same  action.  See  foregoing  ci- 
tations. 

Other  errors  assigned  have  been, carefully 
examined,  and  no  reason  found  for  reversing 
the  Judgment  of  the  lower  court,  which  la 
hereby  affirmed. 
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(Kan. 


(9SKu.  176} 

DYKBS  r.  LONG,  et  al.     (Na  19400.) 
(Sapreme  Court  of  Kanias.     April  10,  1916.) 

(St/llabuM  hv  the  Court.) 

Wateks  and  Water  Coubses  ®=»177— Main- 
TENANCK  or  Dau— Mardaiokt  Injunction 
—Right. 
The  owner  of  land  througfa  which  flowed  a 
small  stream,  sufficient  to  supply  stock  water 
for  pasture,  built  a  dam  to  create  a  pond,  chief- 
ly for  hunting  and  fishing,  a  spillway  being 
provided  through  which  the  overflow  passed  into 
the  original  channel.  This  was  done  with  the 
Imowledge  of^  and  without  any  objection  from, 
a  lower  riparian  owner,  who  expressed  a  favor- 
able opinion  of  the  project.  During  the  second 
summer  thereafter  the  stream  below  the  dam 
ceased  to  flow.  The  lower  owner  sought  an 
injunction  against  the  maintenance  of  the  dam, 
and  was  denied  that  relief.  Beld,  that  in  view 
of  all  the  circumstances  the  ruling  was  not  er- 
roneous. 

WEd.  Note.— For  other  cases,  see  Waters  and 
Bter  Courses,  Cent.  Dijc.  M  260-262;    Dec. 
Dig.  «8=»177.] 

Appeal  from  District  Court,  Stafford 
County. 

Action  by  W.  T.  Dykes  against  Noati  I«ng 
and  others.  From  judgment  for  defendants, 
plaintiff  appeals.     Affirmed. 

CI  M.  Williams,  of  HntcUnson,  and  Wm. 
Dixon,  of  St.  Jolin,  for  appellant.  Paul  R. 
Nagle,  of  St  Jabn,  for  appellees. 


MASON,  3.  In  the  spring  of  1912  Noah 
Long,  and  others  associated  with  him,  built 
a  dam  about  four  feet  high,  of  concrete  and 
earth,  across  a  small  stream  on  land  owned 
by  him,  creating  a  pond  about  a  quarter  of 
a  mile  long  and  SO  or  60  feet  wide,  ditefly 
for  hunting  and  fishing  purposes.  A  spillway 
was  left  through  which  the  overfiow  passed, 
following  the  old  channel.  W.  T.  Dykes 
owned  the  land  Just  below  the  dam.  Prior 
to  its  construction  the  stream  had  supplied 
him  snflScient  water  for  stock  puri>oses.  This 
continued  to  be  the  case  during  1912.  But 
in  1913  the  water  ceased  to  flow  tliroogta  the 
spillway,  and  the  stream  below  the  dam  ran 
dry.  In  September  of  tliat  year  Dykes 
brought  an  action  to  enjoin  the  maintenance 
of  the  dam.  The  Injunction  was  denied,  and 
the  plaintiff  appeals. 

WTiere  by  the  erection  of  a  dam  the  waters 
of  a  stream  are  spread  over  a  larger  area, 
and  the  Increased  evaporation  and  seepage 
lessen  the  amount  of  water  that  flows  to  the 
land  of  a  lower  proprietor,  the  result  is  re- 
garded as  a  diversion.  White  t.  East  Liake 
Land  Co.,  96  Ga.  416,  23  S.  E.  393,  51  Am. 
St  Rep.  141;  note,  41  L.  R.  A.  746:  40  Cyc. 
671,  607.  But  whether  in  such  a  case  equity 
will  require  the  removal  of  the  obstruction, 
or  whether  the  injured  person  will  be  left 
to  his  remedy  in  damages,  is  a  matter  to  be 
determined  upon  consideration  of  all  the 
attendant  circumstances,  and  is  said  to  rest 
in  the  sound  discretion  of  the  trial  court  (30 


A.  &  B.  Bncyd.  of  Lk  871;  Flak  et  aL  r. 
Hartford,  70  Conn.  720,  40  AtL  906,  66  Am. 
St  Rep.  147),  the  discretion  referred  to  be- 
ing, of  course  not  absolute,  but  required  to 
be  exercised  in  accordance  with  eqnltable 
principles. 

Here  the  trial  court  held  that  the  remedy 
in  damages  was  adequate,  and  that  the  con- 
duct of  the  plaintiff  had  been  sudi  as  to 
justify  the  denial  of  an  injunction.  It  was 
found  that  during  the  building  of  the  dam  he 
talked  with  some  of  the  defendants  regard- 
ing it,  made  no  objection  to  it,  and  said  In 
effect  tliat  he  believed  It  would  be  a  good 
thing  for  the  country;  that  on  the  suggestion 
being  made  that  he  build  a  dam  on  his  own 
place,  he  said  he  would  wait  and  see  the 
result  of  that  built  by  the  defendants.  One 
who  acquiesces  in  the  construction  of  a  dam„ 
and  without  protest  sees  money  so  Invested 
that  returns  from  the  Investment  are  depend- 
ent upon  it,  is  ordinarily  estopped  to  demand 
its  removaL  Note,  2  Ann.  Cas.  786;  note, 
Ann.  Oas.  1914B,  996;  note,  50  Am.  Rep. 
117.  In  the  present  case  the  Investment  in 
building  the  dam  and  stocking  the  pond  with 
fish  was  found  to  be  |1,000,  a  less  amount 
than  that  usually  expended  where  this  prin- 
ciple has  been  applied,  but  the  loss  suffered 
by  the  plaintiff  is  also  obviously  less  than 
In  most  of  the  Instances  referred  to.  In 
Thomas  r.  Woodman,  23  Kan.  217,  227  (33 
Am.  Rep.  156),  th^  court  suggested  tliat 
acquiescence  might  not  result  in  an  estoppel 
as  to  an  unforeseen  injury,  but  added  that 
where  the  parties  were  equally  mistaken  as 
to  the  consequences,  and  cannot  be  placed 
in  exactly  their  former  position — 
"a  court  of  equity  will  weigh  the  hardshlpa 
of  the  case,  the  justice  or  the  injustice  of  stop- 
ping such  diversion,  and  will  grant  or  refuse 
orders  of  injunction  or  for  abatement  >a  shall 
be  most  in  consonance  with  the  equities  of  all 
the  parties.  If  possible,  the  inconveniences  of 
the  parties  will  be  regarded;  and  to  balance 
these  inconveniences  and  the  injuries  of  parties 
thus  acting  towards  each  other,  when  inoon* 
veniences  and  injuries  unexpectedly  ensue,  equi- 
ty will  generally  decline  to  interfere  on  eitner 
side,  but  leave  the  parties  to  their  legal  rii^ta 
and  their  legal  liabilities." 

In  the  present  case  the  parties  were  on 
equal  footing  as  to  knowledge  of  the  proba- 
ble consequences  of  the  erection  of  the  dam. 
That  some  slight  diminution  of  the  flow  in 
hot  and  dry  weather  might  result  was  fairly 
to  have  been  anticipated.  A  dam  at  the  same 
place  had  been  constructed  for  the  operation 
of  a  mill  in  1878,  and  had  been  maintained 
until  some  time  between  1892  and  1897,  when 
the  mill  was  removed,  the  dam  remaining 
as  it  was,  except  as  it  wore  away  by  th» 
flow  of  water  across  it  and  by  the  tnunping 
of  horses  and  cattle  over  it  This  may  have 
been  of  some  aid  in  judging  of  the  results 
likely  to  ensue  upon  the  building  of  the  new 
dam.  How  much  of  the  lessened  flow  com- 
plained of  by  the  plalntifl  was  actually  due 
to  it  and  bow  much  to  unusual  weather  coa- 
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dltions  1b  nncertalji.  The  court  found  that 
**lt  Is  extremely  doabtfnl  whether  If  the  said 
dam  had  not  been  In  existence  there  would 
have  been  a  flow  of  water  sufficient  during 
the  dry  season  of  1013  to  supply  the  plain- 
tiff with  8u£Qclent  water  for  his  stock,"  and 
In  effect  that  the  flow  of  the  stream  across 
the  plaintiff's  land,  which  was  restored  by  the 
fall  rains  within  a  month  after  the  action 
was  brought,  was  not  likely  to  be  again  In- 
terrupted unless  by  reason  of  a  recurrence  ct 
such  excessively  hot  and  dry  weather  as  was 
experienced  during  the  preceding  summer. 
In  a  written  opinion  the  judge  said: 

"From  my  own  inspection  of  the  situation  I 
am  convinced  that  the  only  reason  the  water 
did  not  continue  to  pour  over  the  spillway  of 
said  dam  was  because  of  the  excessively  hot 
and  dry  season  and  the  failare  of  the  springs 
in  the  marsh  above  the  dam  to  supply  the  usual 
volume  of  water." 

A.  further  finding  was  made  that  when  the 
plaintiff  complained  of  the  dam  the  defend- 
ants offered  to  furnish  appliances  to  carry 
water  from  the  i>ond  to  bis  premises  sufficient 
to  accommodate  his  stocic,  and  to  supply  wa- 
ter in  this  manner  twice  a  day — an  offer 
which  he  refused.  In  view  of  the  whole  sit- 
uation we  think  It  cannot  be  said  that  the 
court  erred  In  denying  the  injunction  and  in 
remitting  the  plaintiff  to  his  remedy  in  dam- 
ages. This  dedaion  is  not  based  on  the 
theory  that  the  plaintiff  was  absolutely 
estopped  to  claim  the  protection  of  a  court 
of  equity,  but  upon  the  conclusion  that,  giving 
weight  to  his  conduct,  and  also  to  the  char- 
acter of  his  injury,  to  the  doubt  concerning 
its  cause  and  permanence  and  to  its  extent  as 
compared  with  the  loss  to  the  defendants  If 
the  dam  is  removed,  an  Injunction  is  not 
shown  to  be  necessary  to  a  Just  termination 
of  the  controversy. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(95  Kan.  U6) 
MILLER  et  al.  t.  ARMOUR  ft  CO.  et  aL  ° 

(Na  19412.) 

(Supreme  Court  of  Kansas.     April  10,  1915.) 

(SvUaJnu  6v  (k«  Court.) 

Mastxb  and  Sebvakt  «=9l21  —  Death  or 
Sebvant  — Safb  Pi.Aca  to  Wobk  — Nbqu- 

OENCE. 

Robert  Miller  was  injured  while  worlung  in 
car  repair  shops  at  a  forge,  engaged  in  heating 
rivets  used  in  baildinKand  repairing  steel  un- 
derframes  for  cars.  The  forge  was.  situated 
midway  between  two  railroad  tracks  14  feet 
apart.  One  of  these  tracks  was  used  for  plac- 
ing thereon  the  steel  underframes  being  built  or 
repaired.  On  the  other  track  cars  were  placed 
while  the  superstructure  was  being  repaired. 
There  was  no  canopy  over  the  forge  to  protect 
the  person  working  there  from  falling  objects. 
At  the  time  of  the  injury  a  car  was  on  the  last- 
mentioned  track,  by  the  side  of  the  forge,  placed 
there  for  repairs.  The  material  composing  the 
roof  of  any  car  being  repaired  In  that  part  was 
.  torn  off  and  dropi>ed  by  the  side  of  the  car. 
Miller  bad  worked  at  this  place  and  under  these 
circumstances  for  about  two  months.     Another 


workman,  under  the  direction  of  their  common 
employer,  went  to  the  top  of  this  car  and  com- 
menced to  remove  the  sheet  iron  and  tin  from 
the  roof.  He  did  this  with  an  Iron  or  steel 
bar  about  8  or  4  feet  long,  and  weighing  al>out 
10  to  15  pounds.  One  end  of  this  bar  bad 
claws  for  bulling  nails.  The  other  end  was 
pointed.  This  workman  removed  some  nails 
with  the  claw  end  of  the  bar.  then  reversed  it, 
struck  with  the  pointed  end,  tnteoding  to  drive 
the  bar  under  the  metal  composing  the  roof,  but 
missed  and  struck  on  top  of  the.  metaL  The 
bar  slipped  from  bis  hands,  descended  at  an 
angle  of  about  45  degrees,  struck  Miller  in  the 
side,  and  penetrated  his  body.  From  the  injury 
received  be  soon  died.  The  employer  cannot  be 
held  liable  upon  the  ground  of  negligence  In 
failing 'to  provide  a  canopy  for  the  protection 
of  those  working  at  the  forge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  22&-231;   Dec.  Dig.  <S=» 

Appeal  from  District  Court,  Wyandotte' 
County. 

Action  by  EJugene  Miller  and  another 
against  Armour  &  Co.,  the  Armour  Car  Lines, 
and  others.  From  Judgment  for  plaintiffs, 
the  defendants  named  appeal    Reversed. 

Angevlne,  Cubblson  ft  Holt,  of  Kansas  City, 
for  appellants.  James  F,  Getty,  of  Kansas 
City,  for  appellees. 

MARSHALL,  J.  This  is  an  action  brought 
by  Eugene  Miller  and  Ida  Miller,  father  and 
mother  of  Robert  Miller,  against  Armour  ft 
Co.-,  Armour  Car  Lines,  Luther  L.  Lucky,  and 
Garrett  E.  Groomer,  for  negligently  caus- 
ing the  death  of  Robert  Miller.  Judgment 
was  rendered  In  favor  of  the  plaintiffs 
against  Armour  ft  Co.  and  Armour  Car  Lines 
for  $5,000.  The  defendant  Lucky  interposed 
a  demurrer  to  the  evidence  as  to  him,  which 
demurrer  was  sustained.  The  Jury  returned 
a  verdict  in  favor  of  the  defendant  Groomer. 
Armour  ft  Co.  and  Armour  Car  Lines  appeal. 

The  petition,  among  other  things,  alleges 
that  the  defendants  Armour  &  Co.  and 
Armour  Car  Lines  maintained  and  operated 
a  car  repair  shop,  where  large  numbers  of 
men  were  employed  in  repairing  and  rebuild- 
ing cars ;  that  in  the  shop  were  a  number  of 
railroad  tracks  running  parallel  with  each 
other;  that  the  defendant  Luther  L.  Lucky 
was  the  foreman  or  superintendent  of  the 
shop ;  that  in  the  shop  was  a  forge,  perma- 
nently placed,  used  for  the  purpose  of  heat- 
ing rivets  for  building  and  repairing  steel 
bottoms,  floors,  and  supports  of  cars;  that 
these  defendants — 

"negligently,  and  in  disregard  of  their  said  duty, 
failed  to  place  over  and  above  said  forge  and 
the  space  about  the  same  where  an  employ^ 
was  obliged  to  stand  when  working  on  and  atx>ut 
said  foive  a  canopy,  cover,  screen,  or  other 
means  oi  protection  from  being  struck  and  in- 
jured by  tools  or  other  objects  falling  from  the 
roofs  of  cars  while  being  repaired  on  said 
tracks;  •  *  *  that  at  said  time  Armour  & 
Co.,  Armour  Car  Lines,  and  Luther  L.  Lucky 
had  placed  on  the  top  or  roof  of  said  car  the 
defendant  Garrett  E.  Groomer,  with  directions 
to  remove  and  repair  certain  tm  and  sheet  iroa 
that   was   placed  thereon,   and   said   Groomer, 
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while  in  the  performance  of  said  work,  careless- 
ly permitted  an  iron  or  steel  bar  which  he  was 
nains  to  fall  or  drop  from  the  roof  of  said  car, 
which,  by  reason  of  Armour  &  Co.,  Armour  Car 
Lines  and  Luther  L.  Lucky  negligently  failing 
to  furnish  a  canopy,  cover,  screen,  or  other 
means  of  protection  to  said  Kobert  Miller  while 
working  on  or  about  said  forge,  struck  said 
Robert  Miller,  inflicting  sach  injuries  upon 
him  that  he  died." 

The  facts  to  Bupport  plaintiffs'  claim, 
which  the  evidence  tends  to  prove,  were  as 
follows:  Within  the  grounds,  and  a  part  of 
the  plant  of  Armour  &  Co.,  In  Kansas  City, 
Ean.,  were  shops  for  repairing  railroad  cars, 
occupying  ground  about  128  feet  wide  by 
280  feet  long.  In  these  shops  were  a  number 
of  railroad  tracks  running  parallel  with 
each  other.  The  roofs  of  the  buildings  were 
supported  by  a  number  of  posts,  and  through- 
out was  a  system  of  pipes,  conveying  com- 
pressed air  nsed  tor  mechanical  purposes  In 
repairing  cars.  Running  down  one  of  these 
posts  to  within  about  a  foot  or  18  inches  of 
the  floor,  between  tracks  known  as  14  and  15, 
was  an  air  line  pipe.  From  this  point  the 
pipe  ran  about  at  right  angles  from  the  post, 
through  an  elbow,  a  distance  of  about  3 
feet,  where  it  was  attached  to  a 'forge  nsed 
for  heating  rivets.  This  attachment  was 
jnade  by  a  metal  piece  called  a  union.  This 
forge,  when  so  attached,  was  located  halfway 
between  tracks  14  and  15,  and  was  about  16 
or  20  inches  square,  and  about  24  or  30 
inches  high.  It  was  often  detached  and  mov- 
ed to  other  parts  of  the  shop,  where  it  was 
used  for  the  same  purpose.  These  tracks 
were  about  14  feet  apart  Track  15  was 
used  for  building  and  repairing  steel  un- 
derframes  for  cars.  These  underframes  were 
made  by  riveting  together  pieces  of  steel. 
Rivets  were  heated  in  this  forge,  taken  from 
the  forge  by  the  rivet  heater  to  the  under- 
frame,  placed  in  the  boles,  and  by  the  other 
workmen  riveted  with  an  air  hammer.  The 
underframe  was  placed  alongside  and  con- 
venient to  the  forge.  On  track  14  were  plac- 
ed cars  on  which  repairs  were  made  to  the 
superstructure.  The  covering  was  often  torn 
off  and  dropped  by  the  side  of  the  car  to 
the  floor  below.  The  materials  dropped  were 
the  metal  covering,  timbers,  boards,  and 
nails,  composing  the  roof,  or  whatever  part 
of  the  car  was  removed.  Around  the  car  be- 
ing repaired  was  a  14-incb  plank,  suspended 
from  the  roof  of  the  building,  about  3  feet 
below  the  top,  and  about  18  inches  from  the 
side,  of  the  car,  and  on  this  platform  tbe 
men  stood  when  working  on  the  car.  There 
was  no  canopy  or  covering  over  or  around 
the  forge.  The  distance  from  the  center  of 
the  forge  or  post  to  which  it  was  attached  to 
the  nearest  rail  of  either  track  14  or  15  was 
7  feet.  When  a  car  was  on  track  14  Its  sides 
extended  2  feet  over  the  rail,  leaving  5  feet 
between  the  center  of  the  forge  and  tbe  side 
of  the  car.  On  one  occasion  a  block  of  wood 
was  thrown  out  of  or  fell  from  a  car,  and 
hit  a  bucket  carried  by  one  of  the  work- 
men.   This  was  not  at  this  forge.    About  6 


o'clock  in  the  afternoon  on  tbe  day  before 
the  injury  occurred  car  No.  8056  was  set  oo 
track  14,  by  the  side  of  this  forge,  to  be  re- 
paired. On  this  day  there  were  flurries  of 
snow.  The  temperature  was  below  freedng 
all  day  and  all  night  On  the  morning  of 
the  accident,  somewhere  near  7  o'clock,  the 
defendant  Groomer  was  directed  to  go  on  the 
top  of  this  car  and  remove  the  metal  roof- 
ing. This  roofing  was  removed  with  an 
iron  bar  about  4  feet  long  and  an  inch  or 
an  inch  and  a  quarter  thick,  weighing  from 
10  to  16  pounds.  On  one  end  of  the  bar 
were  -claws  for  pulling  nails.  The  other  end 
was  sharpened.  Snow  had  been  swept  from 
the  roof  of  this  car.  Groomer  wore  a  pair 
of  doth  gloves,  wlilch  liad  become  somewhat 
damp.  Using  the  daw  end  of  his  bar,  he 
raised  a  portion  of  the  metal  roofing,  pnUed 
out  several  nails,  reversed  the  bar,  struck 
at  the  roofing,  intending  to  force  the  bar 
Tinder  the  metal,  bat  missed,  and  struck  on 
top  of  the  metaL  The  bar  slipped,  went  ont 
of  his  bands  downward  at  an  angle  of  45 
degrees,  and  struck  Robert  Miller  in  tbe 
side,  penetrating  his  body  and  causing  his 
death.  Robert  Miller  was  then  standing 
warming  his  hands  at  this  forge.  At  the  time 
of  his  death,  he  had  been  heating  rivets  at 
this  forge  about  2  months.  He  was  then 
about  18  years  old. 

Was  there  negligence  on  the  part  of  the 
defendants  Armour  &  Ca  and  Armour  Car 
Unes  in  not  putting  a  canopy  or  covering 
over  this  forge  to  protect  those  working  there 
from  falling  objects? 

Hie  boards,  metal,  nails,  bolts,  and  other 
material  of  which  the  root  or  sides  of  a  car 
might  be  composed  dropped  to  the  floor  by 
the  workman  on  the  car  were  not  dangerous, 
nor  llkdy  to  cause  injury  to  any  one  who 
might  he  standing  or  working  at  or  near  the 
car,  unless  carelessly  and  negligently  drop- 
ped. Aaj  of  this  material  thrown  around 
over  tbe  shop  by  the  workmen  might  be  ex- 
pected to  cause  Injury,  but  it  was  not  to  be 
antldpated  that  these  workmen  would  do 
anything  but  drop  the  material  by  the  aide 
of  the  car. 

Tbe  entire  situation  did  not  Indicate  any 
danger,  except  such  as  was  necessarily  Ind- 
dent  to  the  character  of  the  work  being  car- 
ried on.  Danger  is  always  present  Acd- 
dents  are  liable  to  happen  anywhere.  Some 
acddent  unforeseen,  unantldpated  Is  liable 
to  happen  by  which  one  may  be  injured  at 
any  time.  In  factories  where  large  numbers 
of  men  are  employed  injuries  will  occur. 
The  employer  must  exercise  reasonable  care 
to  prevent  those  injuries  which  may  be  antld- 
pated because  of  the  character  of  the  work 
in  which  his  employes  are  engaged.  Where 
an  employer  has  exercised  reasonable  caie 
in  providing  for  his  employes  safe  places  in 
which  to  work,  and  safe  Instruments  for 
them  to  wvrlc  with,  he  has  discharged  his 
duty.  When  he  has  done  this,  and  injury 
by  accident  occurs,  he  is  not  liable  therefor. 
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Wliat  was  the  proximate  cause  of  the 
death  of  Robert  Miller?  Was  It  the  absence 
of  a  canopy  or  other  protection  over  or 
around  him,  or  was  tt  the  blow  struck  by 
Groomcr,  his  missing  his  film,  the  bar  slip- 
ping from  his  hands,  and,  propelled  by  the 
force  of  that  blow,  striking  Miller  in  the 
side?  It  was  this  blow  with  the  bar  that 
caused  Robert  Miller's  death.  If  the  bar 
had  fallen  or  been  dropped  from  the  top  of 
the  car  on  which  Q  roomer  was  working.  Mil- 
ler would  not  have  been  Injured. 

It  is  argned  that  Miller  would  not  hove 
been  injured  if  there  had  t>een  a  protection 
around  him.  That  is  true.  Neither  would 
he  have  been  injured  if  the  car  bad  not  been 
there.  Neither  would  he  have  been  injured 
If  Oroomer  had  aimed  his  bar  properly.  Nei- 
ther would  he  have  been  injured  if  Oroomer 
had  held  the  bar.  Neither  would  he  have 
been  injured  if  the  bar  had  been  directed  at 
any  other  angle.  Neither  would  he  have 
been  injured  if  he  had  not  been  at  the  forge 
where  he  was.  The  absence  of  a  canopy  pro- 
duced a  condition  which  made  it  possible  for 
the  accident  to  occur.  Tbia  condition  was 
not  the  cause  of  the  injury.  That  was  caus- 
ed by  the  bar  driv«i  by  Oroomer  slipping 
from  his  hands.  Gas  Co.  v.  Dabney,  79  Kan. 
820,  102  Paa  488;  Ebertiardt  v.  Telephone 
Co..  91  Kan.  763,  767,  139  Pac.  416. 

Was  it  negligence  to  produce  this  condi- 
tion? What  reason  would  have  led  to  the 
conclusion  that  the  bar  propelled  by  Oroomer 
would  miss  its  mark  and  escape  his  hold,  as 
it  did,  and  In  its  course  strike  Robert  Miller 
and  cause  bis  death?  What  foresight  would 
have  guessed  at  such  result?  What  prudence 
would  have  avoided  it?  Certainly  none,  ex- 
cept such  as  to  have  restrained  Oroomer 
from  the  use  of  the  l>ar.  We  may  not  say, 
however,  that  this  extreme  of  caution  is  re- 
quired by  law.  Sudi  a  rule  vrould  paralyze 
human  effort  and  action  on  all  lines.  All 
industrial  operations  would  stop.  Employ- 
ers would  become  insurers  of  the  safety  and 
lives  of  their  employes.  The  law  does  not 
and  cannot  go  to  this  extent  To  support 
this,  see  the  reasoning  in  Cleghom  v.  Thomp- 
son, 62  Kaa  727,  733,  64  Pac  605,  S4  U  R. 
A.  402. 

The  Jury  returned  a  verdict  in  favor  of 
Groomer,  finding  that  he  was  not  guilty  of 
taegligenob  His  act  caused  the  injury.  If 
he  was  not  guilty  of  negligence,  no  one  was 
guilty  of  negligence,  and  no  one  is  liable  for 
the  death  of  MlUer. 

Under  the  facts  established  by  the  evi- 
dence, giving  them  the  most  favorable  inter- 
pretation in  favor  of  the  plaintiffs,  we  are  of 
the  opinion  that  Robert  Miller  met  his  death 
by  accident,  for  which  no  one  is  liable.  We 
are  therefore  of  the  opinion  that  the  defend- 
ants' demurrer  to  the  evidence  should  have 
been  sustained,  and  Judgment  should  have 
been  rendered  in  favor  of  the  defendants. 

The  Judgment  of  the  district  court  is  re- 


versed, and  this  cause  is  remanded,  with  in- 
structions to  sustain  the  demurrer  to  the 
plaintiffs'  evidence,  and  enter  Judgment  In 
favor  of  the  defendants  Armour  &  Co.  and 
Armour  Car  Lines.  All  the  Justices  concur- 
ring. 

(94  Kan.  7U) 
CIIT  OF  ElfPORIA  V.  ATCHISON,  T.  &  S. 
F,  RT.  CO.     (No.  19062.)  t 

(Supreme  (3ourt  of  Kansas.     April  10,  1915.> 

(Syllatu*  hy  the  Court.) 

1.  Municipal  Cobpobations  ^s>63  —  Obdi- 
NANCEs  —  Reasonableness  —  Review  bt 
Courts— Mandamus. 

An  ordinance  of  a  city  of  the  second  class, 
enacted  pursuant  to  Laws  1913,  c.  106^  S  1, 
providing  that  the  ma^or  and  commissioners 
shall  have  power  to  compel  railway  companies 
to  construct  such  viaducts  over  and  tunnels  nn- 
der  sfreets  or  traclts  as  the  mayor  and  cammiB- 
sioners  may  deem  and  declare  to  l>e  necessary 
for  the  safety  and  convenience  of  the  public,  is 
subject  to  review  by  the  courts  for  unreason- 
ableness, and  if  found  to  be  unreasonable,  the 
courts  may  decline  to  compel  compliance  with  its 
terms  by  writ  of  mandamus. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {g  155,  1378,  1879; 
Dec.  Dig.  «=s»63.] 

2.  Railboads  «=s>94— Street  Crossing — Con- 
STBucTioN  OP  Subway — Couflxance  with 
Unseasonable  Oboinance. 

A  city  ordinance,  relating  to  the  construc- 
tion of  additional  railway  tracks  and  switches 
across  a  street,  accepted  by  the  railway  compa- 
ny, and  providing  that  the  railway  company 
shall  restore  the  street  to  such  a  condition  as 
shall  not  obstruct  the  public  use  and  keep  the 
crossing  in  such  condition  as  the  city  may  di- 
rect, does  not  bind  the  railway  company  to  obey 
an  unreasonable  ordinance  requiring  it  to  carry 
the  street  under  its  tracks  by  means  of  a  sub- 
way. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  gg  266-273;    D*c.  Dig.  «=>94.] 

3.  Railboads  «=»94— Street  Cbossino — Con- 

STBUCTION    OF   SUBWAT  —  REASONABLKNBBS 

of  Oboinance. 

Findings  of  fact  returned  by  a  commission- 
er appointed  for  the  purpose  considered,  and 
held  that  an  ordinance  of  the  plaintiff,  requiring 
the  defendant  to  construct  a  subway  for  a  street 
under  its  tracks,  is  unreasonable,  and  should  not 
be  enforced  by  a  writ  of  mandamus. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  gg  206-273;   Dec.  Dig.  «=>94.] 

Johnston,  C.  J.,  dissenting. 

Mandamus  by  the  City  of  Emporia  against 
the  Atchison,  Topeka  &  Santa  F£  Railway 
Company.    Writ  denied. 

OUbert  H.  Frith  and  J.  H.  Frith,  both  of 
Emporia,  for  plaintiff.  W.  R.  Smith,  O.  J. 
Wood,  and  A.  A.  Scott,  all  of  Topeka,  and 
William  Osmond,  of  Great  Bend,  for  defend- 
ant 

BURCH,  J.  The  action  is  one  of  man- 
damus to  compel  the  defendant  to  construct 
an  undergrade  street  crossing.  The  cause 
was  referred  to  a  commissioner,  who  was 
directed  to  return  findings  of  fact  and  con- 


»Worotbur 


t  laBM  topie  and  KBT-NDMBEB  In  all  Ker-Nombarsd  DtcwU  aad  ladazw 

tBehearins  denied  May  16,  UlS.  Digitized  byVjOOglC 


1096 


147  PACIFIC  RBPOBTBB 


(Kan. 


elusions  of  law.  Bis  report  is  appended 
hereto. 

The  nltlmate  conclusion  of  fact  that  the 
action  of  the  city  In  ordering  the  subway  was 
not  wlthoat  snpport  in  reason,  and  conse- 
quently was  a  valid  exercise  of  legislattve 
power,  is  advisory  only.  The  conclusion  of 
law  depends  entirely  upon  the  character  of 
the  ultimate  conclusion  of  fact  The  con- 
clusion of  fact  haring  been  challenged  by  the 
defendant,  the  court  Is  required  to  exercise 
Its  own  judgment  and  derive  its  own  in- 
ference from  the  specific  facts  found  in  de- 
Uil. 

In  cases  of  this  diaracter  It  is  not  enough 
that  there  be  a  scintilla  of  reason  for  the 
enactment  of  the  ordinance  which  is  assailed, 
which  the  report  as  a  whole  shows  was  all 
the  support  the  commissioner  was  able  to 
find  for  the  ordinance  under  considera- 
tion. Tba  question  is  whether  or'  not, 
considering  the  entire  situation  and  all  the 
drcumstances,  the  action  of  the  city 
BO  far  fails  to  measure  up  to  the  fair  and 
Just  and  reasonable  as  to  make  it  dear 
that  such  action  is  arbitrary,  capricious,  un- 
reasonable, and  oppressive.  City  of  Emporia 
v.  Railway  Co.,  88  Kan.  611,  129  Pac.  161.  If 
the  change  of  grade  of  both  Congress  street 
and  State  street  by  the  ordinance  of  1012  had 
been  followed  b^  a  single  ordinance  requiring 
subways  on  both  streets,  it  could  not  be 
doubted  that  such  action  would  have  been 
manifestly  unreasonable.  A  subway  upon 
one  or  the  other  of  these  streets  could  be 
justified,  but  no  occasion  existed,  suggested 
by  the  progress  of  the  city's  development, 
past  or  prospective,  or  by  the  public  safety 
and  convenience,  which  suddenly  demanded 
the  construction  of  two  subways  on  opposite 
sides  of  the  same  narrow  block,  costing  be- 
tween ^0,000  and  $50,000.  The  city  cannot 
by  indirection  do  that  whldi  would  have 
been  clearly  unreasmiable  if  undertaken  di- 
rectly. Nothing  would  be  gained  by  debat- 
ing tiie  facts  further  than  the  commissioner 
has  done,  and  the  court  concludes  that  the 
ordinance  is  unreasonable  and  void. 

The  city  contends  that  It  has  the  right  to 
stand  upon  the  naked  statutory  power  to  re- 
quire subways,  and  cites  in  support  of  its 
contention  those  decisions  which  hold  that 
when  particular  municipal  power  Is  conferred 
by  statute,  the  Legislature  has  settled  the 
question  of  the  reasonableness  of  ordinances 
enacted  pursuant  to  the  grant  The  subject 
is  alluded  to  in  section  600  of  Dillon  on 
Municipal  Corporations,  which  reads  as  fol- 
lows: 

"Where  the  Legitlature,  In  termt,  oonfert  up- 
on a  municipal  oorporatton  the  power  to  pa§t 
ortUnanoei  of  a  tpecified  and  defined  character, 
if  the  power  thus  delegated  be  not  In  conflict 
with  the  Constitution,  an  ordinance  passed  pur- 
suant thereto  cannot  be  impeached  as  invalid 
because  it  would  have  been  regarded  as  unrea- 
sonable if  it  bad  been  passed  under  the  inciden- 
tal power  of  the  corporation,  or  under  a  grant  of 
power  general  in  its  nature.  In  other  words, 
what  the  Legislature  distinctly  says  may  be  done 


cannot  be  set  aside  by  the  courts  liecaose  they 
may  deem  it  to  be  unreasonable  or  against  sound 
policy.  But  where  the  power  to  legislate  on  a 
given  snbject  is  conferred,  and  the  mode  oC  ito 
exercise  is  not  prescribed,  then  the  ordioaooe 
passed  in  pursuance  thereof  must  be  a  reason- 
able exercise  of  the  power,  or  it  will  be  pro- 
nounced invalid."     Volume  2  (5th  Ed.)  p.  913. 

Like  all  attempts  to  draw  a  circle  wbldb 
shall  be  the  unit  of  measurement  of  angular 
facts,  the  text  quoted  is  only  approximately 
successful,  and  has  sometimes  been  applied 
without  discriminating  care.  Statutes  of  the 
first  class  may  be  illustrated  by  those  which 
authorize  cities  to  impose  penalties  for  the 
violation  of  ordinances  relating  to  spedfled 
subjects  in  a  sum,  for  example,  not  less  than 
Vi  and  not  more  than  (500.  An  ordinance 
imposing  fines  anywhere  within  the  statutory 
limit  Qust  be  regarded  as  reasonable.  A 
statute  which  authorizes  cities  to  regulate 
the  speed  of  trains  within  prescribed  rates 
of  speed  belongs  to  the  same  Glass.  The  rea- 
sonableness of  an  ordinance  whidi  does  not 
transgress  the  statutory  limits  cannot  be 
questioned  because  the  Legislature  has  de- 
fined its  precise  character.  Where  a  statute 
forming  the  charter  of  a  dty  expressly  pro- 
vides that  the  dty  may  compel  any  railroad 
to  erect  gates  at  any  and  all  street  crossings, 
the  reascmableness  of  an  ordinance  requiring 
gates  at  partlcnlar  crossingB  cannot  be  in- 
vestigated by  the  courts  I>ecanse  the  Legis- 
lature has  established  the  definite  policy  of 
gates  at'  all  crossings,  without  leaving  the 
determination  of  the  question  of  what  the 
pabllc  safety  and  convenience  demand  to  the 
city.  Chesapeake  &  O.  Ry.  Co.  v.  City  of 
MaysvlUe  (Ky.)  69  S.  W.  728.  These  lUnstra- 
tions  are  snflldent  to  Indicate  the  true  mean- 
ing and  proper  application  of  the  rule. 

[1]  The  statute  relating  to  viadnctB  and 
subways  at  street  crossings  In  dties  of  the 
second  dass  Is  of  the  kind  referred  to  In  the 
latter  part  of  the  text  quoted.  The  particular 
provision  Is  found  in  a  general  grant  of  pow- 
er to  regulate  the  crossing  of  railway  and 
street  railway  tracks,  and  declares  tliat  the 
mayor  and  council  or  mayor  and  conunis- 
siouers  shall  have  power  to  c<nnpel  railway 
companies  owning  or  operating  railroads  or 
street  railroads  to  erect  keep  in  repair,  and 
reconstruct  such  viaducts  over  or  tunnels 
under  streets  or  tracks  as  may  be  deem- 
ed and  declared  by  the  mayor  and  coun- 
cil or  mayor  and  commissioners  to  I>e 
necessary  for  the  safety  or  convenience  of 
the  public.  Laws  1913,  c.  106,  i  1.  The  l/eg- 
islature  did  not  determine  that  the  public 
welfare  requires  the  construction  of  viaducts 
or  subways  at  every  railroad  or  street  rail- 
way crossing  which  may  be  designated  by 
dty  ordinance.  If  it  had  done  so,  the  in- 
stance of  the  branch  line  of  railroad  used 
as  an  Illustration  by  the  commissioner,  to 
say  nothing  of  the  plight  of  street  railways 
generally,  might  raise  the  question  of  the 
constitutionality  of  the  statute.  Instead  of 
this,  as  In  most  atatutea  medfylng  mattoa 
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upon  which  dtles  may  legislate,  the  subject 
of  the  necessity  for  yiadncts  and  subways  as 
means  for  promoting  public  safety  and  con- 
Tenience  was  committed  entirely  to  the  goT- 
ernlng  body  of  the  city  for  such  legislative  ac- 
tion as  Its  sound  Judgment  and  wise  dis- 
cretion may  suggest  Should  a  city  upon  due 
consideration  conclude  that  the  public  wel- 
fare requires  the  construction  of  a  particular 
viaduct  or  subway,  procedural  methods  are 
prescribed  for  obtaining  the  desired  ends. 
But  the  propriety  of  a  viaduct  or  of  a  subway 
as  a  means  of  satisfying  the  public  need  at 
some  particular  crossing  is  net  settled  In  ad- 
vance by  the  liegislature,  but  must  be  de- 
termined by  the  city  for  Itself  In  the  light  of 
all  the  facts  which  should  appeal  to  fair  and 
candid  minds.  As  the  commissioner  points 
oat,  the  statute  is  merely  declaratory  of  a 
power  which  existed  before  the  statute  was 
enacted,  the  same  power  which  without  the 
statute  sustained  the  ordinance  of  1912,  re- 
quiring the  building  of  the  first  subway. 

As  this  court  said  in  the  case  of  Swift  v. 
City  of  Topeka,  43  Kan.  671,  23  Paa  1075, 
8  Lb  R.  A  772,  the  tyranny  of  the  American 
system  of  government  very  largely  consists 
in  the  action  of  mimlcipal  authorities,  and 
tlie  Judgment  and  discretion  contemplated 
by  the  statute  are  that  lawful  Judgment  and 
that  lawful  discretion  which  must  always  be 
restrained  within  the  boundari^  of  reason. 
Anderson  v.  Olty  of  Wellington,  40  Kaa  173, 
19  Paa  710,  2  U  B.  A.  110,  10  Am.  St  Rep. 
175;  Crawford  v.  City  of  Topeka,  51  Kan. 
750,  33  Paa  476,  20  L.  R.  A.  682,  37  Am.  St 
Rep.  323;  Kansas  City  v.  McDonald,  60  Kan. 
481.  484,  57  Fac.  123,  45  U  a  A  429;  Paola 
V.  Wents,  79  Kan.  148,  98  Pac.  775, 131  Am. 
St  Rep.  290. 

In  Anderson  r.  City  of  Wellington,  40  Kan. 
176,  19  Paa  721,  it  was  said: 

"The  power  to  pam  a  city  ordinance  mnst  be 
vested  in  the  governing  body  of  the  city  by  the 
Legislature  in  express  terms,  or  be  necessarily 
or  fairly  implied  In  and  incident  to  the  powers 
expressly  granted,  and  must  be  essential  to  the 
declared  purposes  of  the  corporation — not  simply 
convenient,  but  indispensable.  *  *  *  In  ad- 
dition to  this,  the  ordinance  must  be  reasonable; 
not  Incondstent  with  the  laws  of  the  state;  not 
repugnant  to  fundamental  rights;  must  not  be 
oppressive;  must  not  be  partial  or  unfair;  must 
not  make  special  or  unwarranted  discrimina- 
tions; and  must  not  contravene  common  right 
These  restrictions  npon  the  power  of  the  com- 
mon  councils  of  cities  in  this  country  have  been 
frequently  imposed,  and  almost  universally  ree- 
ognlced  in  all  the  courts  of  last  resort  that  have 
expressed  opinions  upon  the  subject" 

In  the  case  of  Paola  v.  Wentz  the  ayllabus 
reads: 

"Assuming  that  the  question  whether  a  shade 
tree  growing  in  the  street  should  be  removed  is 
one  to  be  determined  by  the  city  officers,  not 
subject  to  review  by  the  courts,  yet  in  order  for 
their  determtnation  to  be  coDcliuive  it  must  be 
made  fairly  and  in  good  faith;  if  made  arbitra- 
rily, action  under  it  may  be  enjoined  as  an  abuse 
of  discretion.''    Par.  1. 

Whether  or  not  an  ordinance  la  void  b«- 
cauae  nnraaaonabla  is  a  question  of  law  (L» 


banon  v.  Zanditon,  76  Kan.  273,  89  Pac.  10) 
and  in  determining  the  question  of  reason- 
ableness— 

"  the  courts  are  not  bound  by  mere  forms^or 
are  they  to  be  misled  by  mere  pretenses.  They 
are  at  liberty — indeed  are  under  a  solemn  duty— 
to  look  at  the  substance  of  things  wlienever  they 
enter  upon  the  inquiry  whether  the  [Legislature 
or  a  city  council]  has  transcended  the  limits  of 
its  authority.'"  City  of  Lyons  v.  Cooper,  39 
Kan.  324,  ^  18  Pac  296.  299. 

[21  The  City  argues  in  Its  brief  that  its 
action  may  be  rested  upon  the  contract  right 
created  by  the  ordinance  of  1899.  The  peti- 
tion presents  no  such  claim.  Beyond  this, 
the  ordinance  of  1899,  which  contained  no 
reference  to  a  subway,  took  the  place  of  an 
unaccepted  ordinance  of  1898  providing  for 
a  subway  at  State  street,  and  the  general 
language  of  the  ordinance  of  1899  did  not 
bind  the  defendant  to  obey  directions  falling 
outside  the  scope  of  the  city's  power  because 
unreasonable.  Withont  the  contract  the  city 
could  do  whatever  the  public  safety  and  con- 
venience denuinded.  With  the  contract  it 
could  do  no  more.  Furthermore,  if  it  were  a 
mere  matter  of  compelling  compliance  with 
a  contract,  the  court  would  exerdae  its  dis- 
cretion over  the  issuance  of  the  writ  of  man- 
damus In  such  a  way  that  its  process  would 
not  be  turned  into  an  instnmient  for  the  ac- 
complishment of  the  unreasonable  and  the 
unjust.  State  ex  rel.  Wells  v.  Marston,  0 
Kan.  524;  A.,  T.  ft  8.  F.  R.  Co.  v.  Com'rs  of 
Jefferson  County,  12  Kan.  127;  State  ex  .rel. 
V.  Stevens,  28  Kan.  456,  33  Am.  Rep^  175; 
Rice  V.  County  Board  of  Canvassers,  60  Kan. 
140,  168,  82  Pac.  134;  aty  of  Potwln  PUce 
V.  Topeka  Ry.  Co.,  51  Kan.  600,  33  Pac.  809, 
87  Am.  St  Rep.  312. 

[t]  The  plaintiff  fortber  contends  that  the 
principles  of  law  which  led  the  court  to 
award  a  wilt  of  mandamus  compelling  the 
defendant  to  construct  a  subway  at  Congress 
street  (City  of  Elmporia  v.  Railway  Co.,  88 
Kan.  611,  129  Pac.  161)  require  a  Judgment 
compelling  the  defendant  to  construct  an- 
other subway  at  State  street,  280  feet  away. 
The  principles  of  law  annonnced  in  the  for- 
mer case  are  sound,  and  are  adhered  to  In 
every  particular.  That  case,  however,  was 
decided  on  a  motion  for  Judgment  on  the 
pleadings,  and  a  radically  different  state  of 
facts  is  disclosed  by  the  present  record.  In 
the  former  case  the  fill  across  Congress  street 
and  State  street  on  which  the  defendant's 
tracks  are  laid  appeared  to  be  an  unlawful 
obstruction  to  travd.  It  was  admitted  that 
benefit  would  result  from  opening  Congreaa 
street  The  defendant,  being  a  wrongdoer, 
was  not  In  position  to  ask  the  court  to  welgb 
the  public  benefit  resulting  from  an  abate- 
ment pf  its  barricade.  The  natural  result  of 
the  removal  of  the  fill  was  an  overhead  rail- 
way crossing.  The  details  of  the  proposed 
plan  were  not  criticized,  public  safety  and 
convenience  would  be  measurably  promoted, 
and  the  defendant,  being  called  upon  to  ob- 
viate ia  a  practicable  way  the  oonaeqaencM 
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of  Its  own  wrong,  was  not  in  position  to  com- 
plain of  tbe  cost  The  opening  of  another 
street  crossing  in  that  vicinity  between  the 
portions  of  the  town  separated  by  the  defend- 
ant's tracks  was  well  within  the  city's  pow- 
er. A  subway  was  not  beyond  tbe  pale  of 
reason,  although  street  crossings  of  that 
character  are  rery  expensive,  and  the  loca- 
tion of  a  costly  structure  of  that  kind,  wheth- 
er at  Congress  street  or  at  State  street,  was 
a  matter  for  the  dty  to  determine  accord- 
ing to  its  best  Judgment.  It  now  appears 
that  the  railroad  tracks  were  laid  on  Third 
street  under  an  ordinance  granting  the  use 
of  the  street  for  that  purpose  and  on  a  grade 
either  established  by  or  satisfactory  to  the 
city.  This  grade  was  recognized  and  flxea 
by  ordinance  in  1889,  remained  the  lawful 
grade  until  the  plaintiff  conceived  its  sub- 
way schemes  in  1912,  when  the  grade  was 
lowered  18  feet,  and  considerable  sums  of 
money  were  expended  on  the  faith  of  the  or- 
dinances establishing  the  original  grade.  For 
many  years,  during  which  conditions  have 
remained  practically  constant,  tbe  demand 
for  any  new  crossing  at  all  in  this  vicinity 
has  not  been  great  enough  to  invoke  positive 
action  by  the  various  city  administrations,  all 
charged  with  the  promotion  of  the  public 
welfare.  The  duty  of  the  defendant  to  make 
State  street  usable  Is  not  disputed,  and  the 
sole  question  before  tbe  court  is  the  reason- 
ableness of  the  proposed  method.  Shall  it  be 
by  a  subway  costing  something  less  than 
$25,000  when  a  grade  crossing  can  be  put  In 
for  less  than  $3,000?  The  elements  to  be 
considered  are  tbe  amount  of  traffic,  the  pub- 
lic safety,  and  the  public  convenience.  The 
commissioner  states  that  a  grade  crossing 
will  BO  nearly  answer  all  the  demands  of 
traffic  that  an  order  to  build  the  subway 
would  be  confiscatory.  The  amount  of  traf- 
fic bdng  BO  small,  opportunities  for  injury 
from  a  grade  crossing  and  Inconvenience  from 
standing  or  passing  trains  are  correspond- 
ingly reduced  In  number.  Whatever  need 
there  may  be  of  communication  between  the 
portions  of  the  dty  lying  north  and  south  of 
the  defendant's  tracks  and  east  of  Neosho 
street,  free  from  such  delay  as  the  defend- 
ant's trains  occasion,  and  free  from  such 
dangers  as  are  Incident  to  a  grade  crossing. 
Is  well  supplied  by  tbe  subway  already 
built,  and  tbe  cost  of  another  subway  but  a 
single  block  from  the  first  is  entirely  dispro- 
portionate to  the  benefits  it  would  confer. 
As  the  commissioner  suggests,  the  public 
need  would  assume  an  entirely  different  as- 
pect if  th^  dty  were  spending  Its  own  money 
Instead  of  the  money  of  a  railway  corporation. 
The  result  Is  tbe  ordinance  requiring  tbe 
second  subway  is  quite  Arbitrary  and  with- 
out fair  or  substantial  basis  in  reason.  The 
mlslocation  of  tbe  subway  at  Congress 
street,  and  the  expenditure  of  money  In  im- 
proving State  street  at  the  grade  established 
by  the  preliminary  ordinance  of  1912,  are  re- 
grettable oonsequoiceB  of  the  dty's  arbitrary 


detenninati<m  to  force  tbe  defendant  to  put 
in  a  series  of  subways,  which  must  fall  up- 
on the  city.  They  are  not  facts  to  be  con- 
sidered in  determining  tbe  reasonableness  of 
the  dty's  conduct. 
Tbe  writ  is  denied. 

The  following  is  the  commlsslonerB*  report 
referred  to  in  the  opinion: 

Tbe  defendant  railway  company  has  occopied 
for  more  than  40  years  Third  avenue  in  tbe 
City  of  Emporia  as  its  right  of  way  for  tracks 
aod  switches,  under  an  ordinance  more  spedf- 
icaily  set  out  in  the  findings.  Its  tracks  are 
laid  upon  an  embankment,  wbidi  obstructs  traf- 
fic at  the  intersection  of  State  street.  The  dty 
of  Emporia  passed  an  ordinance  by  the  terms 
of  which  the  defendant  was  required  to  open 
State  street  and  construct  a  subway  for  traf- 
fic underneath  its  tracks.  The  defendant  re- 
fused to  comply  with  this  ordinance  and  this 
action  in  mandamus  resulted.  Responding  to 
the  writ,  the  defendant  has  set  up  that  snch 
proposed  subway  would  incur  a  great  expendi- 
ture on  its  part,  and  by  reason  of  its  location 
and  surroundings,  and  by  reason  of  the  fact 
that  it  has  Just  completed  a  similar  subway 
at  a  point  less  than  100  yards  distant,  and  that 
by  reason  thereof  and  other  facts  set  out  more 
In  detail  in  the  findings,  the  action  of  the  dty 
council  deprives  it  of  property  without  due 
process,  and  violates  other  constttntional  priv- 
ileges. A  claim  was  also  set  up  that  &  con- 
spiracy existed  among  the  city  officials  of  Rm- 
poria  to  oppress  the  defendant,  and  that  this 
action  was  in  pursuance  thereof  and  was  con- 
ceived in  malice  and  prompted  by  bad  faith 
and  improper  motives.  This  defense  haa  beea 
abandoned. 

The  only  qnestlon  of  fad  in  the  case,  then, 
is  whether  or  not  under  the  rules  of  law  ap- 
plicable thereto,  the  action  of  the  dty  of  Em- 
poria, amounts  to  such  an  abuse  of  power  as  to 
render  it  void.  In  order  that  the  Court  may 
have  the  benefit  of  the  facts  upon  whicb  the 
conclusion  of  the  commissioner  is  based,  some 
of  these  facts  are  set  out  in  the  accompanying 
findings: 

Findings  of  Fact. 

I.  The  defendant  company  has  occnpied  Third 
avenue  in  the  dty  of  Emporia  from  tbe  east 
to  tbe  west  end  of  the  town  as  its  right  of  way 
for  tracks  and  switches  for  more  than  40  years. 
Its  right  upon  this  avenue  is  not  contested 
except  in  so  far  as  it  may  obstrud  cross-streets. 
The  title  to  the  right  of  way,  subject  to  the 
license  of  the  defendant,  is  in  the  public. 

II.  The  ordinance  whidi  gave  to  the  defend- 
ant the  right  to  use  Third  avenue  was  passed 
in  January,  1870,  and  confers  upon  it  "the 
privilege  and  authority  to  construct  a  single 
track  for  its  railway  through  the  said  town 
from  east  to  west  upon  either  of  the  avenbes 
of  said  town  south  of  Fourth  avenue,  and  up- 
on the  center  of  the  avenue  upon  the  grade 
which  shall  hereafter  be  established  by  the 
,9ity  engineer,  under  the  authority  of  this  board, 
add  the  said  company  shall  have  the  privile^ 
and  authority  of  maintaining  and  operating  said 
iiailway  track  so  construded  forever,  for  the 
uses  and  purposes  for  which  the  same  shall  be 
constructed.  *  *  *  And  tbe  said  company 
shall  put  in  and  maintain  good  and  proper 
crossings,  wherever  the  said  track  shall  be 
crossed  by  the  streets  of  said  town.  That  it 
the  said  railroad  company  shall  file  its  ac- 
ceptance of  the  privileges  conferred  by  this 
ordinance  within  30  days  from  its  passage, 
the  inhabitants  of  the  town  of  Emporia  shall 
be  thereafter  forever  barred  hereby.  That  as 
soon  as  said  railroad  company  shall  have  sig- 
nified in  writing  to  the  chairman  of  the  hoard, 
the  avenue  through  which  it  proposes  to  build 
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its  railway,  said  chairman  shall  dltect  the  city 
engineer  to  at  once  proceed  to  establish  the 
grade  of  said  avenue,  which,  being  so  estab- 
Uahed,  the  railroad  company  may  thereafter 
at  once  proceed  to  construct  said  railway  upon 
said  grade.  That  nothing  contained  in  this 
ordinance  shall  be  construed  as  relinquishing, 
qualifying  or  exhausting  any  power  conferred 
by  law  on  this  board  in  controlling  said  rail- 
road company  in  the  operation  of  said  road 
through  said  town.  It  is  also  provided  that  the 
company  shall  never  operate  its  trains  at  more 
than  six  miles  per  hour,  which  still  is  effective." 
There  does  not  seem  to  be  any  one  who  knows 
whether  or  not  a  grade  was  actually  established 
by  the  city  authorities  at  this  time.  The  first 
record  of  a  grade  is  that  hereafter  referred  to, 
made  in  18^,  which  is  at  the  top  of  the  em- 
banlcment  upon  which  the  tracks  are  laid.  It  is 
a  fact,  however,  that  this  ordinance  was  accepted, 
and  that  shortly  thereafter  the  defendant  did  lay 
its  trades  upon  Tliird  avenue  in  the  city  of  Bm- 
poria,  upon  ^n  embankment  of  the  present 
height.  It  is '  probably  safe  to  assume  as  a 
fact  that  the  terms  of  this  ordinance  were  com- 
plied with,  since  there  is  no  record  of  any  ob- 
jection or  protest  being  made  to  the  establish- 
ment of  the  tracks  where  they  now  are,  and 
no  intimation  that  they  were  constructed  with- 
out the  city  having  established  a  grade  as  agreed 
to  in  this  ordinance. 

III.  Accompanying  this  report,  and  as  one  of 
its  findings,  is  a  sketch  of  the  streets  and  the 
distances  between  them,  which  cross  the  tracks 
in  the  vicinity  of  State  street  Alleys  have 
been  platted,  running  north  and  south  through 
the  blocks  on  each  side  of  the  tracks,  but  none 
of  them  has  ever  been  opened,  but  are  obstruct- 
ed by  the  tracks  of  the  defendant 

IV.  There  is  no  record  of  any  grades  hav- 
ing been  established  by  ordinance  on  any  of 
the  streets  in  this   vicinity  prior  to  the  year 

1889.  Id  that  year  an  ordinance  was  passed 
whidi  established  the  grade  upon  State  street 
(the  one  in  controversy),  which  carried  the 
proposed  line  of  the  surface  of  the  street  from 
Second  avenue  with  a  gradual  rise  to  the  top 
of  the  defendant's  embankment  on  Third  avenue, 
and  from  Fourth  avenue  with  a  gradual  rise 
to  the  top  of  the  defendant's  embankment  The 
actual  level  of  the  ground  is  some  10  feet  on 
the  south  and  7  feet  on  the  north  below  the 
top  of  this  embankment.  The  defendant's  track 
was  located  upon  the  general  level  of  Third 
avenue,  which  is  tilmost  level  clear  across  town, 
with  the  exception  of  a  draw  at  Congress  and 
State  streets,  which  made  this  embankment  nec- 
essary to  overcome.  There  are  now  four  tracks 
npon  this  embankment  at  this  place;  it  is  not 
in  evidence  just  when  these  tracks  were  laid, 
hot  at  least  two  of  them  were  laid  since  1889. 
The  1912  ordinance  changing  the  grade  lowers 
the  grade  of  State  street  at  its  intersection  with 
Thir^  avenue  atwut  18  feet  below  the  grade  of 
1889. 

V.  In  April,  1898,  an  ordinance  was  passed 
granting  to  the  defendant  the  right  to  remodel 
and  extend  its  switches  on  Third  avenue.  One 
paragraph  of  said  ordinance  provided  "that 
said  railroad  company  shall  at  its  own  expense 
within  one  year  from  the  taking  eSect  of  this 
ordinance  construct  a  subway  under  said  rail- 
way tracks  on  said  Third  avenue  at  its  inter- 
section with  SUte  street  •  •  •  ••  This  ordi- 
nance had  a  provision  that  it  should  only  be 
binding  upon  a  written  acceptance  filed  by  the 
defendant  It  is  admitted  that  no  such  accept- 
ance  was  filed.     The   next  year,   however,   in 

1890,  an  ordinance  was  passed  and  accepted 
in  writing,  and  acted  upon  by  the  defendant, 
whicli  carried,  with  one  small  exception,  the 
same  rights  as  did  the  1898  ordinance  referred 
to  above.  The  clause  referred  to  above  with 
reference  to  constructing  a  subway  was  not  car- 
ried forward  into  the  1899  ordinance.  Other- 
wise  the   ordinances   are   almost   identical  in 


phraseology.  One  paragraph  of  the  ordinance 
of  1899,  which  is  still  eSfective,  and  which  was 
also  present  in  the  1898  ordinance,  is  as  fol- 
lows: "That  after  the  construction  of  said  ad- 
ditional tracks  and  switches,  the  said  railway 
company  shall  restore  said  Third  avenue  to 
such  a  condition  as  that  the  construction  and 
maintenance  of  such  additional  trades  or  switch- 
es shall  in  no  wise  interfere  with  or  obstruct 
the  free  and  public  use  of  said  Third  avenue 
at  all  points  where  the  same  is  intersected  and 
crossed  by  other  streets  and  the  said  railway 
company  shall  at  all  times  keep  the  crossings 
of  said  Third  avenue  where  the  same  is  inter- 
sected and  crossed  by  other  streets  in  such  con- 
dition as  the  city  council  may  from  time  to  time 
direct  and  shall  not  allow  their  cars  to  stand 
on  either  of  the  main  tracks  or  side  trades  in 
violation  of  any  existing  or  future  ordinances." 
This  ordinance  carries  a  provision  that  it  is  a 
contract  l>etween  the  city  and  the  defendant 

VI.  Other  ordinances,  containing  danses  sim- 
ilar to  the  one  last  quoted,  were  passed  from 
time  to  time  conferring  privileges  npon  the  de- 
fendant with  reference  to  additional  sidings, 
tracks,   and  switches. 

VII.  State  street  was  a  rcsnlarly  platted  and 
laid  out  street  intersecting  Third  avenue  prior 
to  1870.  Whether  there  was  actually  a  travel- 
ed road,  or  a  crossing,  at  State  street  at  that 
time  is  not  shown  by  the  evidence.  There  is 
evidence  that  Uiere  was  no  town  south  of  the 
trades  at  that  time,  nor  any  regularly  laid  out 
roads.  "The  condition  of  the  streets,"  the  only 
witness  on  the  subject  put  it,  "was  practical- 
ly that  of  the  naked  iprairie  country."  There 
was  a  farming  community  both  south  and  south- 
west of  Emporia.  The  only  road  mentioned  in 
the  evidence  meandered  in  across  the  prairie 
from  the  southwest,  and  probably  crossed  Third 
avenue  west  of  State  street  This  is  the  best 
recollection  of  the  oldest  inhabitant;  moreover, 
these  prairie  roads  follow  the  "raises"  and  not 
the  "draws."  State  street  was  in  a  depression. 
This  i-oad,  I  find,  did  not  cross  at  State  street; 
whether  there  was  another  road  that  did  is 
not  in  evidence. 

Vila.  Emporia  is  a  dty  of  the  second  class. 

VIII.  On  the  6th  day  of  June,  1911,  the  dty 
of  Emporia  passed  a  resolution  to  gutter  and 
pave  Congress  street  which  is  less  than  100 
yards  east  of  State  street.  On  the  25th  day 
of  April,  1912,  an  ordinance  was  passed  chang- 
ing the  grade  of  both  Congress  and  State  streets 
down  to  a  point  some  18  feet  below  the  top  of 
the  defendant's  embankment  on  Ix>th  streets. 
On  the  30th  day  of  AprU,  1912,  the  city  passed 
an  ordinance  to  open  Congress  street  and  to 
compel  the  defendant  to  construct  a  subway 
thereunder.  The  defendant  resisted  this  or- 
dinance in  the  courts,  but  a  writ  of  mandamus 
issued  in  January,  1913,  compelling  the  defend- 
ant to  construct  a'  subway  at  Congress  street 
which  it  did  that  year  at  a  cost  of  about  $20,- 
000.  On  the  22d  day  of  May,  1913,  the  city 
passed  an  ordinance  to  open  State  street  and 
to  compel  the  defendant  to  construct  a  sub- 
way under  its  tracks  upon  that  street  whidi 
was  amended  in  form  on  June  10,  1913.  These 
ordinances  are  attached  to  the  petition  in  this 
case. 

IX.  Public  notice  conforming  ta  the  statute 
of  the  ordinances  changing  the  grade,  of  the 
appointment  of  appraisers,  and  of  a  meeting 
of  the  city  council  to  hear  objections,  the  re- 
port of  the  appraisers,  and  the  time  and  place 
of  such  meeting  was  given  by  the  city.  This 
notice  was  directed  to  "all  owners  of  property 
or  other  persons  interested  or  affected  by  such 
change  of  grade."  No  allowance  was  made  to 
the  defendant  by  the  appraisers.  The  defend- 
ant company  did  not  appear  at  snch  meeting, 
nor  did  any  other  person,  to  protest  Immedi- 
ately after  the  amendatory  ordinance  of  June 
10,  1913,  was  passed  the  dty  let  a  contract  for 
the  excavation  t»  brtng  the  street  to  grade^  for 
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the  paylnf,  th*  gntteringr  and  draioaxe  i^stem, 
for  the  work  on  State  street,  and  work  was 
commenced  thereunder  immediately.  This  worit 
baa  been  completed  and  the  parinic  extends  from 
Second  avenue  on  one  side  and  Fourth  avenue 
on  the  other  down  to  a  point  about  100  feet 
distant  from  the  defendant  •  embankment.  This 
aituation  Is  shown  by  photographs  which  are 
attached  to  this  report.  ICo  formal  refusal  of 
the  defendant  to  comply  with  the'  State  street 
ordinance  had  been  made  at  the  time  this  con- 
tract was  let  by  the  city,  but  it  was  understood 
by  the  ofBcials  responsible  therefor  that  the 
construction  of  the  subway  necessary  to  con- 
nect the  two  ends  of  the  paving  would  meet  with 
the  opposition  of  the  defendant. 

X.  The  paving  contemplated  by  the  State 
atreet  ordinance  and  now  constructed  extends 
five  blocks  south  of  the  railroad  embankment, 
and  one  block  north,  at  which  point  it  connects 
with  the  city's  paving  system  on  the  north  side ; 
the  Congress  street  paving  is  of  the  same  ex- 
tent and  joins  with  the  city's  paving  system 
in  the  same  way  as  the  State  street  paving. 
Parts  of  two  blocks  of  paving  will  be  dead  ends, 
and  of  little  value  as  paving,  without  the  sub- 
way joining  them. 

XII.  Congress  street  is  located  280  feet  east  of 
State  street,  from  inside  curba.  Neosho  street 
is  370  feet  from  center  to  center  of  State  street. 
There  is  a  good,  serviceable,  planked  grade 
crosslog  at  Neosho  street  Neosho  street  is 
blocked  by  trains  to  some  extent.  The  passenger 
trains  that  make  the  station  stop  block  that 
crossing  from  three  to  five  minutes.  Of  these 
there  are  12  that  pass  through  between  six  in 
the  morning  and  10  at  night  and  7  between  10 
at  night  and  6  in  the  morning.  There  are  prob- 
ably between  15  and  20  freights  that  pass  over 
Neosho  street,  none  of  them,  however,  stopping 
regularly  across  crossings,  and  the  length  of 
time  taken  to  pass  across  depends  upon  the 
length  of  the  train.  This  time  runs  from  two  to 
four  minutes.  A  flagman  is  maintained  by  the 
defendant  at  Neosho  street 

XIII.  There  are  other  grade  crossings  east 
of  Congress  atreet  and  two  grade  crossings  west 
of  NeoMio  atreet 

XIV.  There  is  a  water  crane  at  present  lo- 
cated on  the  west  line  of  State  street  As  a 
rule  only  east-bound  paasenger  trains  water 
there;  all  freight  trains  watering  In  the  yards. 
An  east-bound  passenger  engine  watering  at 
this  crane  would  obstruct  the  grade  crossing 
at  State  street  During  periods  of  heavy  traffic, 
a  few  of  the  heavier  passenger  trains  making 
a  atation  stop  at  Emporia  would  block  both 
State  and  Neosho  streets. 

XV.  All  trains  of  defendant  company  stop 
at  Emporia.  State  atreet  is  one  block  from 
the  passenger  depot  and  three  blocks  from  the 
entrance  of  the  freight  yards.  Because  of  this, 
trains  passing  over  State  street  are  either  slow- 
ing down  for  the  stop  or  have  not  gained  great 
momentum,  and  the  dangers  of  a  grade  crosaing 
are,  of  course,  diminished  accordingly.  The 
Sarvey  eating  house  would  obstruct  the  view  to 
aome  extent  of  a  traveler  approaching  the  rail- 
road tracks  from  the  north  on  State  street 

XVI.  I  find  that  for  every  purpose  of  traffic 
the  Congress  street  subway  serves  every  one 
wishing  to  go  from  a  point  east  of  Congress 
street  and  south  of  the  tracks  to  an^  point  in 
the  city,  and  from  any  point  in  the  city  to  any 
point  south  of  the  tracks  and  east  of  Congress 
street  as  weU  as  the  proposed  State  street  sub- 
way could  do.  There  should  be  excepted  from 
this  finding  parties  going  to  or  from  one  block 
between  Third  and  Fourth  avenues  on  State 
street  The  east  side  of  State  street  between 
Third  and  Fourth  avenues  is  a  public  park; 
on  the  other  side  of  the  atreet  are  five  resi- 
dences. 

XVII.  I  find  that  for  every  purpose  of  traf- 
fic the  Neosho  street  crossing  serves  any  one 
arlshilig  to  go  from  any  point  west  of  Neosho 


street  and  aouth  of  the  railroad  to  any  point 
in  the  city,  and  from  any  point  In  the  cit?  b> 
any  point  west  of  Neosho  street  and  south  of  the 
railroad,  as  well  as  the  proposed  subway  at 
State  street,  excepting  for  uie  difference  be- 
tween a  aubway  and  a  grade  crossing.  (The 
same  exception  aa  noted  in  finding  XVI  aboald 
be  made  here.) 

XVIII.  There  are  310  houses  in  the  section 
of  Emporia  south  of  the  tracks  and  west  of 
Congress  street  which  would  be  served  by  this 
subway  on  any  traffic  which  carried  them  to 
points  north  of  the  tracks  and  west  of  Congress 
street  Of  this  number  all  but  52  conU  be 
sei-ved  for  every  purpose  by  the  Neosho  street 
crossing  and  other  crossings  west  of  there,  ex- 
cepting for  the  difference  between  a  grade  fross- 
ing  and  a  subway  crossing.  (The  same  excep- 
tion as  noted  in  finding  XVI  should  be  made 
here.) 

XIX.  These  62  houses  south  of  die  tracks  on 
traffic  carrying  them  to  points  on  State  street 
north  of  the  tracks  and  traffic  coming  from 
points  on  Stat;  street  north  of  the  tracks  to 
these  52  bouses  on  State  street  south  of  the 
tracks  would  be  served  by  the  proposed  sabway 
and  without  it  would  be  required  on  audi 
journeys  to  make  a  detour  of  one  block  either 
to  Neosho  street  or  Congress  street 

XX.  Persons  wishing  to  go  from  the  first 
block  north  of  the  traclu  to  the  first  block 
south  of  the  tracks  on  State  street,  in  tlie  ab- 
sence of  this  crossing,  must  make  a  detour  of 
one  blo<A  east  or  west  and  from  a  point  on 
State  street  either  to  Second  or  Fourth  ave- 
nue. But  one  of  the  present  residents  on  these 
two  blocks  owns  a  vehicle  of  any  kind.  Allow- 
ing for  the  park,  there  are  21  50-foot  lots  in 
these  two  blocks  upon  which  are  now  located 
12  houses.  Attached  hereto  is  a  census  of  these 
two  blocks.  Owing  to  the  deep  excavation  nec- 
essary to  carry  this  steeet  under  the  embank- 
ment it  ia  lAysically  impossible  to  get  teams 
or  vehidea  of  any  kind  from  7  out  of  12  of 
these  bouses  down  to  State  street;  and  it  may 
be  added,  it  would  likewise  be  impossible  for 
these  7  houses  to  reach  State  street  if  a  grade 
crossing  was  established,  owing  to  the  fill  nec- 
essary. Prior  to  the  work  done  by  the  dty  in 
1013,  these  lots  were  all  accessible  to  the  street 
On  the  east  side  of  State  street  south  of  the 
tracks  ia  a  concrete  storm  aewer  5V&  feet  square, 
lying  at  the  anrface  of  the  ground,  wbidi  ef- 
fectually bars  any  ingress  or  egress  from  Stat* 
street  to-  five  out  of  seven  of  the  lota  on  that 
block.  The  result  is  that  there  are  but  five 
families  in  these  two  blocks  who  would  be 
peculiarly  benefited  bv  tiie  subway,  and  who 
could  make  uae  of  this  street  for  the  porpose 
erf  getting  vehicles  or  teama  in  or  out  of  ueir 
properties. 

XXI.  A  serviceable  grade  crossing  could  be 
constmcted  by  the  defendant  allowing  6  per 
cent  grade,  but  not  paving  the  approacbea,  at 
this  time  for  $2,837.20.  Prior  to  the  excava- 
tion made  by  the  city  in  1913,  thia  crossing 
could  have  beat  put  in  for  $2,161.40.  A  grade 
crossing  would  pat  the  adjoining  lota  just  about 
the  same  distance  below  grade  aa  the  subway 
would  put  them  above  grade,  and  aa  far  aa 
acceas  to  their  premises  and  the  problema  <rf 
drainage,  and  the  steepness  of  the  incline  are 
concerMd,  the  situation  is  not  materially  dif- 
ferent. The  adjoining  properties  which  would 
be  below  grade  probably  are  more  seriously  af- 
fected, from  oesthetic  conaiderationa,  than  the 
same  lota  the  same  distance  above  eitide. 

XXII.  That  part  of  Emporia  lying  south  of 
the  tracks  has  grown  very  little,  if  any,  in  the 
last  10  or  15  years.  Ilie  section  is  devoted 
to  the  homes  pf  laboring  people  of  the  dty, 
many  of  whom  are  employte  of  the  defendant 
The  main  part  of  the  city,  both  as  to  residence 
and  business,  ia  north  of  the  trades.  The  busi- 
ness section  is  east  of  Congress  street,  and  half, 
or  more  of  tlia  reaidenoes  are  eaat  of  Congress 
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■treet.  There  are  some  scatterins  business 
houses  Boath  of  the  tracks,  one  grocery  store 
which  does  considerable  business,  and  several 
•mailer  businesses.  There  are  two  scfaoolhouses 
south  of  the  tracks,  one  of  them  being  two 
blocks  directly  south  on  Consress  street,  which 
are  completely  cared  for  by  toe  Conpess  street 
■ubway;  a  four-room  school  several  blocks  west 
of  State  street,  which  would  be  cared  for  by  the 
Neosho  street  crossing  as  &ir  as  a  grade  cross- 
ing can  do,  and  by  the  Congress  street  subway 
on  all  errands  to  the  business  section  of  the 
dty,  or  any  point  east  of  Congress  street. 

XXIII.  The  cost  of  the  proposed  constructiMi 
to  the  defendant  would  lay  between  $20,000 
and  ^,000. 

XXIV.  I  find  no  evidence  of  any  conspiracy 
apon  the  part  of  the  city  ofiSdals,  nor  any  evi- 
dence of  fraud  or  corruption,  nor  evidence  that 
they  were  actuated  by  any  ulterior  motive. 

XXV.  In  1897,  or  in  1898,  there  were  nego- 
tiations between  the  city  and  the  defendant 
with  reference  to  opening  State  and  Congress 
streets.  The  defendant  suggested  the  desira- 
bility of  a  subway  at  State  street,  but  the  sug- 
gestion was  accompanied  or  followed  by  state- 
ment with  reference  to  blocking  Neosho  street 
For  some  reason  nothing  came  of  these  negotia- 
tions. Shortly  prior  to  the  action  of  the  city 
compelling  a  subway  at  Congress  street,  the 
negotiations  were  reopened.  The  defendant  of- 
fered to  construct  a  subway  at  State  street 
or  midway  between  the  two,  which  the  defend- 
ant contended,  and  it  seems  with  good  reason, 
was  the  proper  place  for  a  subway  if  only  one 
were  to  be  constructed.  The  defendant,  how- 
ever, denied  the  right  of  the  plaintiff  to  com- 
pel a  subway  at  both  of  these  streets.  These 
negotiations  were  in  progress  when  the  city 
commenced  its  action  to  compel  the  construc- 
tion of  the  Congress  street  subway. 

XXTI.  There  is  evidence  to  the  effect  that 
It  is  a  custom  among  engineers  when  running 
grades  to  run  such  grades  to  the  high  point  in 
a  street.  The  city  engineer  of  Elmporia  sug- 
gests that  in  his  opinion  this  may  account  for 
the  establishment  of  the  grade  in  1889  at  the 
top  of  defendant's  embanlunent.  This  was, 
frankly,  simply  the  opinion  of  the  engineer,  and 
I  am  unable  to  find  such  to  be  the  fact,  because 
it  seems  to  me  auite  as  probable  that  that  line 
was  established  because  it  may  have  been  con- 
formatory  to  the  grade  established  in  pursu- 
ance of  the  ordinance  of  1870,  or  if  such  a  grade 
was  not  established  in  1870,  the  dty  may  have 
intended  to  confirm  the  action  of  the  defend- 
ant in  laying  its  tracks  where  it  did;  in  any 
event,  I  do  not  find  that  the  grade  of  1889  was 
astablished  solely  by  reason  <d  a  custom  among 
enjrineers. 

XXVIL  The  main  line  of  the  defendant  com- 
pany from  Chicago  to  Loa  Angeles,  which  car- 
ries interstate  commerce,  runs  across  the  in- 
tersection at  State  street  and  Third  avenue. 

Conduiion  of  Fact. 

XVom  the  above  facts  I  conclude  that  the 
action  of  the  city  council  in  ordering  in  the 
■abway  under  consideration  is  not  without  any 
support  in  reason,  and  is  therefore  a  valid  «z- 
erdae  of  legislative  power. 

Condusion  of  Law. 
That  the  writ  as  prayed  for  should  issue. 

Memorandum. 

The  decision  of  this  case,  in  my  opinion, 
turns  entirely  upon  the  question  of  fact  which 
is  found  in  the  conclusion  made  by  the  com- 
missioner. Not  knowing  exactly  what  weight 
this  conclusion  will  carry  with  this  court,  or 
any  other  tribunal,  it  has  seemed  fair  to  me 
to  amplify  more  than  is  proper  in  a  finding  of 
fact  the  sitnation  as  it  appears  to  the  com- 
miaaioiwr  af tar  haarlng  the  dedsiona,  and  after 


;  several  personal  examinations  of  the  vidnity 
directly  affected  by  this  proposed  Improvement; 
hence  this  memorandum,  which  is  prepared,  aa 
far  aa  the  facts  are  concerned,  with  the  same 
care  as  the  findings  and  conclusion  of  fact 

There  is  little  doubt  in  my  mind  of  the  ab- 
solute right  of  the  dty  to  compd  the  defendant 
to  provide  some  means  of  crowing  tiieir  tracks 
upon  a  regularly  laid  out  street  I  think  this 
right  exists  without  an  ordinance,  and  even 
without  a  statute.  The  question  is  whether  a 
situation  exists  under  all  the  drcumstances 
which  enables  the  dty,  in  the  exercise  of  its 
undoubted  legislative  power,  to  compel  a  sub- 
way costing  some  twenty  odd  thousand  dollars 
rather  than  a  grade  crossing,  which  can  be  es- 
tablished for  a  comparatively  small  sum. 

In  this  connection  it  should  not  be  overlooked 
that  the  defendant  under  contract  laid  its  tracks 
upon  a  grade  fixed  by  the  dty  engineer.  That 
in  1880  the  grade  of  the  cross-street  Stat* 
street  was  established,  or  at  least  confirmed,  at 
the  top  of  the  embankment 

Upon  the  faith  of  these  ordinances  the  de- 
fendant has  expended  cpnslderable  sums  of 
money.  A  change  of  grade  is  made  by  the 
dty  after  the  improvements  have  been  made 
which  compels  a  subway  If  the  street  is  opened 
on  the  grade  as  changed.  It  is  contended  by  the 
dty  that  the  defendant  company  is  estopped  by 
its  failure  to  appear  in  response  to  a  proper  no- 
tice and  ask  the  couzidl  to  allow  it  damages  on 
accotmt  of  this  change  in  grade;  that  having 
failed  to  pursue  its  remedy  before  the  admin- 
istrative board  provided,  its  right  to  recourse 
in  the  courts  is  lost  It  seems  to  me  that  the 
defendant  could  not  have  established  damages 
before  the  appraisers  or  before  the  board  by 
reason  of  the  fact  that  at  that  time,  the  dty 
had  not  ordered  State  street  opened  and  there 
was  no  certainty  of  damages  resulting  to  them 
b^  reason  of  the  change.  If  there  was  no  pos- 
sibility of  remedy  before  that  board,  certainly 
the  defendant  is  not  estopped.  There  is  a  stat- 
ute which  provides  that  dtles  of  the  second 
dass  may  order  subways  or  overhead  croadngs 
whenever  its  legislative  body  thinks  it  nec- 
essary. This  is  probably  a  codified  expression 
of  a  power  existing  at  common  law,  and  should 
be  subject  to  the  same  limitations,  to  wit,  that 
there  should  be  some  reason  in  the  drcumstanc- 
ea  snrroanding  which  will  afford  a  constitu- 
tional support  for  such  action. 

This  brings  us  to  the  merits  of  the  case: 
Here  again  the  law  is  aa  well  settled,  I  think, 
as  a  law  can  be  which  needs  for  iCs  applica- 
tion a  rule  of  reason.  Circumstances  may  well 
be  imagined  which  would  make  the  construction 
of  a  subway  not  only  reasonable,  but  a  plain 
duty  which  a  dty  coundl  owes  to  humanity. 
Sudi,  for  example  would  be  the  ordering  Id  of 
an  under  or  overhead  crossing  at  a  prindpal 
thoroughfare  in  a  great  dty.  It  is  likewise 
not  difficult  to  imagine  drcumstances  under 
which  such  action  would  he  plainly  confiscatory 
and  unconstitutional  For  example,  a  branch 
line  of  the  Missouri  Padfic  Railway  wanders 
through  the  dty  of  Winfield  from  the  southeast 
comer  of  town  to  the  northeast  comer  of  town. 
It  crosses  more  than  30  streets  of  that  dty.  a 
dty  of  the  second  dass.  It  operates  two  trains 
a  day  through  tliat  dty  at  a  speed  which  admits 
of  stopping  within  the  length  of  the  engine.  If 
the  city  council  of  Winfield,  acting  from  the 
purest  of  motives,  should  order  that  company 
to  construct  a  subway  at  each  of  those  cross- 
ings, it  is  not  conceivable  that  any  court  would 
sustain  such  action.  Each  case  must  be  gov- 
erned by  its  own  drcumstances,  and  to  deter- 
mine where  these  varying  conditions  mark  the 
present  state  of  law  is  diflicnlt  It  is  conceded 
by  aU  that  it  is  not  the  province  of  the  courts 
or  of  a  commissioner  of  such  courts  to  sub- 
stitute their  judgment  for  that  of  a  legislative 
body  charged  with  that  spedfic  duty.  The  duty 
of  the  courts  is  ended  when  it  has  been  de- 
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termined  that  Bucb  reasonable  ground  may  be 
found  for  the  erercise  of  power  used. 

A  careful  scrutiny  into  the  circumstances  sflr- 
rounding  the  situation  presented  by  this  record, 
and  of  Uie  vicinity  affected,  has  left  the  commis- 
sioner, after  much  deliberation,  very  much  in 
doubt  as  to  the  correctness  of  his  conclusion  of 
.fact.  I  have  been  much  impressed  by  the  fact 
as  far  as  the  purpose  of  traffic  is  concerned  that 
there  is  very  little  demand  for  this  improve- 
ment. Another  subway  has  been  constructed 
within  a  stone's  throw.  There  is  but  a  small 
part  of  the  town  south  of  the  tracks.  It  is 
the  residence  part  of  a  distinct  class  of  peo- 
ple, whose  employment  generally  is  found  upon 
the  same  side  of  the  tracks.  Probably  the  prin- 
cipal communication  between  the  two  parts  are 
deliverymen  going  from  the  business  part  of  the 
town  and  the  residents  of  that  part  of  the 
town  going  to  the  business  part  of  the  town. 
Practically  all  of  these  could  be  served  entirely 
by  the  Congress  street  subway.  Farmers  going 
to  town  can  use  the  present  subway  with  equal 
facility  as  the  one  proposed.  If  the  reasons 
were  confined  to  traffic  and  its  demands  I  should 
have  little  hesitancy  in  holding  that  a  grade 
crossing  would  so  nearly  completely  answer  all 
purposes  that  an  action  compelling  a  sabway 
would  be-  confiscatory. 

Some  crossing,  however,  is  necessary,  and  the 
uost  of  a  grade  crossing  must  be  likewise  con- 
sidered in  determining  the  reasonableness  of  a 
subway,  together  with  the  possible  future  calls 
upon  ft  If  a  grade  crossing  were  established, 
it  would  find  some  use.  Persons  using  it  would 
be  subjected  to  the  danger  attendant  upon 
grade  crossings,  diminished  somewhat  on  ac- 
count of  the  low  rate  of  speed  used  at  that 
point,  but  still  attended  with  some  danger.  The 
tendency  of  the  times  is  to  do  away  with 
grade  crossings.  And  although  I  am  impressed 
with  the  idea  that  the  present  need  for  such  a 
crossing  is  slight,  and  that  if  the  city  had 
been  spending  its  own  money  Instead  of  the 
defendant's  it  would  have  been  much  slower 
to  act  under  the  circumstances,  yet  I  am  un- 
able to  say  their  action  was  so  entirely  without 
reason  oa  to  amount  to  an  abuse  of  [K>wer. 

JOHNSTON,  a  J.  (dissenting).  In  my 
opinion  the  ordinance  is  valid  and  should  be 
enforced. 

In  the  control  of  the  streets  the  iMwer  of 
the  Legislature  is  supreme  and  unlimited,  ex- 
cept so  far  as  it  Is  restricted  by  constltutiODal 
limitations.  The  Legislature  may  exercise 
the  power  directly  or  through  the  municipal 
authorities,  and  when  the  power  is  delegated 
to  the  mayor  and  commissioners,  as  in  this 
Instance,  that  body  has  the  same  plenary 
power  and  full  discretion  that  the  Legislature 
Itself  has  and  may  exercise.  Here  the  power 
to  direct  the  making  of  an  undergrade  cross- 
ing was  expressly  conferred  on  the  mayor 
and  commissioners.  It  was  not  a  mere  gener- 
al power  to  require  the  maintenance  of  cross- 
ings, bnt  they  were  given  the  distinct  author- 
ity to  require  specified  kinds  of  crossings; 
that  is,  either  a  viaduct  over  or  a  tunnel  un- 
der the  streets.  Laws  1913,  c.  106.  The  com- 
mission was  authorized  to  require  such  a 
crossing  whenever  it  deemed  it  to  be  neces- 
sary for  the  convenience,  safety,  or  protection 
of  the  public.  The  determination  of  the  ne- 
cessity, that  is,  the  kind  of  crossing  that  will 
best  subserve  the  public  welfare,  Is  purely  a 
matter  of  legislative  discretion  with  which 
the  courts  cannot  Interfere.     City  of  Em- 


I  porta  V.  Railway  Co,  88  Kan.  611,  129  Pat 
161 ;  State  v.  Union  P.  R.  Co..  94  Neb.  556, 
143  N.  W.  918;  Wabash  Railroad  Oo.  ▼.  De- 
fiance, 167  n.  S.  88,  17  Sup.  Gt.  748,  42  U  Ed. 
87;  American  Tobacco  Co.  v.  St  Louis,  247 
Mo.  374,  431,  157  S.  W.  502;  Swift  ▼.  Dela- 
ware, L.  &  W.  R.  R.  Co.,  66  N.  J.  Eq.  34,  67 
Atl.  456;  1  Dillon  on  Mnniclpal  Corporations 
(oth  Ed.)  §  243;  2  Elliott  on  Roads  and 
Streets  (3d  Ed.)  {  966.  The  expediency,  poli- 
cy, or  wisdom  of  the  action  taken  by  the 
mayor  and  conmiissioners  within  the  statuto- 
ry authority  conferred  is  no  more  reviewable 
by  the  courts  than  would  be  the  dedslon  of 
the  Legislature  tf  it  had  directly  provided  for 
the  undergrade  crossing  in  question.  Tbe 
I.«gislature  sometimes  makes  requirements  of 
municipalities  and  individuals  as  to  high- 
ways, parks,  and  public  grounds  which  may 
seem  to  members  of  the  judiciary  to  be  un- 
reasonable, unnecessary,  and  even  absurd, 
but  where  the  requirements  do  not  transcend 
constitutional  limitations,  the  court  cannot 
repeal  them  nor  substitute  Its  own  Judgm«it 
as  to  what  Is  the  wisest  and  best  policy.  No 
more  can  the  courts  sit  In  Judgment  on  the 
decision  of  the  mayor  and  commissioners  as 
to  whether  an  undergrade,  overhead,  or  cn'^de 
crossing  was  the  best  adapted  to  the  needs 
and  protection  of  the  public  at  the  State 
street  crossing.  The  municipal  authorities 
were  vested  with  authority  to  decide  that 
question  and  it  Is  not  within  the  province  of 
the  court  to  Inquire  into  the  wisdom  or  pc^cy 
of  their  action,  nor  yet  into  the  motives  that 
actuated  them.  In  Burllngame  v.  Thomp- 
son, 74  Kan.  393,  394,  86  Pac.  449,  450  (U 
Ann.  Cas.  64),  It  was  said: 

"It  requires  no  argument  and  no  reference  to 
precedent  to  show  that  this  court  cannot  sit  in 
judgment  upon  the  motives  actuating  the  mu- 
nicipal authorities  in  pursuing  a  course  wIii(A 
the  Legislature  expressly  authorized  them  to 
take."  City  of  Wichita  v.  Burleigh.  36  Kan. 
34,  12  Pac.  332;  McCray  v.  United  Sutes,  195 
U.  S.  27,  24  Sup.  Ct  769,  49  L.  Ed.  78,  1  Ann. 
Cas.  561. 

The  power  being  expressly  conferred  on 
the  mayor  and  commissioners,  and  Its  exer- 
cise not  being  inccmslstent  with  any  consti- 
tutional or  statutory  provision,  the  ordinance 
should)  be  upheld  unless  It  Is  manifest  that 
the  municipal  authorities  acted  in  bad  faith, 
and  to  nullllfy  their  action  on  that  ground  it 
must  be  so  flagrant  and  fraudulent  that  U 
cannot  be  regarded  as,  in  any  sense,  an  ex- 
ercise of  legislative  power.  The  facts  in  this 
case  were  not  such  as  to  convict  the  munici- 
pal authorities  of  fraud  or  bad  faith.  One 
of  the  principal  streets  of  the  city  was  block- 
ed by  four  tracks  of  the  railroad  company. 
The  main  line  of  the  defendant  passes 
through  Emporia  and  over  State  street,  and 
two  branch  lines  of  the  company  unite  with 
the  main  line  at  this  station,  and  consequent- 
ly a  great  number  of  passenger  and  freight 
trains  pass  over  the  street  The  crossing  is 
only  one  block  from  the  passenger  statioa 
and  necessarily  the  trains  whidi  stop  at  the 
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station  greatly  obstruct  the  use  of  the  street 
much  of  the  time.  The  crossing  Is  only  three 
blocks  from  the  entrance  to  the  freightyards 
and  it  is  easy  to  see  that  there  is  great  in- 
convenience and  peril  In  a  grade  crossing  at 
this  place.  Considerable  is  said  about  agree- 
ments having  been  made  to.  build  an  under- 
grade crossing  or  such  an  one  as  the  city 
authorities  should  direct,  but  in  addition  and 
apart  from  any  agreement  or  any  obligation 
resulting  from  the  acceptance  of  prior  ordi- 
nances, it  was  the  duty  of  the  railroad  com- 
pany, when  it  buUt  its  tracks  across  this 
street,  to  restore  it  and  make  a  safe  and  sub- 
stantial crossing  over  It  That  duty  is  a  con- 
tinuing one  which  has  rested  upon  the  com- 
pany from  the  beginning,  and  the  fact  that 
there  are  crossings  east  and  west  of  the  street 
that  afford  a  passage  to  the  south  does  not 
relieve  the  defendant  from  making  and  main- 
taining a  suitable  and  sutflcient  crossing  on 
this  street  A  crossing  of  some  kind  was  re- 
quired. It  devolved  on  the  mayor  and  com- 
missioners to  determine  its  character,  and  in 
their  legislative  discretion  they  decided  that 
the  convenience  and  safety  of  the  public  re- 
quired an  undergrade  crossing.  In  view  of 
the  conditions  existing  at  the  crossing  it  can- 
not be  said  that  the  decision  of  the  commis- 
sion is  not  an  exercise  of  the  legislative  dis- 
cretion vested  tn  -them.  To  set  aside  the  or- 
dinance is  to  convict  the  officers  of  bad  faith 
and  fraud,  and  in  my  view  the  facts  in  the 
case  do  not  warrant  such  a  conclusion. 

I  think  the  decision  of  the  commissioner  ap- 
pointed by  this  court  to  the  effect  that  there 
were  reasonable  grounds  for  the  passage  of 
the  ordinance,  should  be  approved  and  the 
ordinance  upheld. 


(M  Kan.  742) 

NICHOLS  T.  QUINN.    (No.  19128.) 
(Supreme  Court  of  Kansas.     April  10,  1916.) 

(Syllabut  by  the  OourtJ 

L  CORTKMFT     ®=>54r-ACOCSATIOR— VbBIFIOA- 

TION. 

In  a  prosecution  for  an  indirect  contempt, 
it  is  not  necessarpr  that  the  accusation  be  veri- 
fied, where  a  preliminary  afiBdavit  has  been  filed 
setting  forth  defendant's  failure  to  comply  with 
the  court's  order. 

[Ed.   Note.— For  other  cases,   see   Contempt, 
Cent.  Dig.  {{  143-149;   Dec.  Dig.  (8=>54.] 

2.  EviDKNCE  «=943— Judicial  Pbocebdhtos— 

Judicial  Notice. 

In  such  proceeding  the  court  takes  judicial 
notice  of  previous  steps  taken  in  the  cause,  and 
it  is  not  necessary  to  introduce  in  evidence  the 
order  which  defendant  is  charged  with  having 
disobeyed. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  §|  62-65;   Dec.  Dig.  (S=>43.] 

8.  Execution  «=»4Q2— Fbocebdinos  in  Aid— 
Obdbb. 

Section  6119,  Gen.  St  1909  (Code  Civ. 
Proc.  I  524),  authorizes  the  court  in  proceedings 
in  aid  of  execution  to  make  an  order  requiring 
the  defendant  to  turn  over  his  property  toward 
iiatisfactioD  of  the  judgment,  without  a  finding 
that  defendant  is  concealing  his  property.    It  is 


Bu£Bcient  if  there  is  a  finding  that  he  has  prop- 
erty which  he  unjustly  refuses  to  apply  in  sat- 
isfaction of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §{  1156-1159;    Dec.  Dig.  <S=>402.J 

Appeal  from  District  Court  Cherokee 
County. 

Action  by  M.  I.  Nichols  against  Patrick 
Quinn.  Defendant  was  adjudged  guilty  of 
contempt  of  court  and  appeals.    Affirmed. 

C.  B.  Skidmore,  of  Columbus,  for  appellant. 
Skidmore  &  Walker  and  J.  N.  Dunbar,  all  of 
Columbus,  for  appellee. 

PORTER,  J.  In  the  district  court  the 
plaintiff  obtained  a  judgment  against  the  de- 
fendant In  subsequent  proceedings  in  aid 
of  execution  the  court  made  a  finding  that 
In  violation  of  an  order  prohibiting  him  from 
transferring  any  of  his  property  the  defend- 
ant had  deposited  in  bank  a  sum  of  money 
In  the  name  of  his  wife,  which  was  in  fact 
his  own;  that  he  had  on  his  person  the  sum 
of  $5  in  cash,  and  a  gold  watch,  and  In  his 
possession  a  team  of  horses  which  belonged 
to  him.  The  court  thereupon  ordered  blm  to 
deliver  the  money  within  30  days  to  the  clerk 
of  the  court  and  to  turn  over  to  the  sheriff 
the  other  personal  property,  or  enough  of 
the  same  to  pay  the  balance  of  the  judgment 
and  costs.  The  order  was  made  on  the  6th 
day  of  January,  1913.  On  May  5,  1913,  the 
plaintiff  filed  an  affidavit  setting  forth  the 
failure  of  the  defendant  to  comply  with  the 
order  and  asking  that  an  attachment  issue 
for  the  defendant's  arrest  The  order  was 
Issued,  and  defendant  was  brought  before  the 
court  whereui>on  a  written  accusation  was 
filed  by  plaintiff,  reciting  the  proceedings  and 
previous  orders  of  the  court  and  alleging 
that  the  defendant  bad  refused  to  comply 
with  the  order.  There  was  a  hearing  on 
the  accusation,  evidence  taken,  and  the  court 
adjudged  the  defendant  guilty  of  an  indirect 
contempt  of  court,  and  committed  him  to  the 
county  jail  until  such  time  as  he  complied 
with  the  order  or  paid  the  judgment  and 
costs.  From  this  judgment  the  defendant 
appeals. 

[3]  The  first  and  second  claims  are  that 
the  court  erred  in  making  the  order  of  Jan- 
uary 16,  1913,  requiring  defendant  to  pay 
over  the  money  and  deliver  the  property  to 
the  sheriff,  and  the  refusal  of  the  court  to 
set  this  order  aside.  These  might  be  dis- 
posed of  summarily,  on  the  ground  that  noth- 
ing is  involved  In  the  appeal  except  the  con- 
tempt proceedings.  However,  the  objections 
raised  to  the  proceedings  are  untenable.  The 
order  is  not  void  for  uncertainty.  It  was  not 
necessary  to  recite  the  amount  due  on  the 
judgment.  That  was  a  matter  of  record. 
Nor  was  it  necessary  for  the  order  to  state 
that  the  defendant  was  able  to  pay  the  judg- 
ment Be  was  directed  to  turn  over  the 
property,  or  enough  of  it  to  satisfy  the  judg- 
ment   The  order  was  sufficiently  specific  in 
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describing  the  property  which  the  defendant 
had  in  his  possession  and  control.  It  Is 
urged  that  the  court  bad  no  power  to  make, 
the  order  nnless  It  should  be  first  found 
that  defendant  was  concealing  the  property. 
There  Is  no  statutory  provision  which  re- 
quires such  a  finding.  The  statute  (section 
6119,  Gen.  Stat  1909  [Ctode  Of.  Proc.  |  624]) 
authorizes  the  court  to  make  an  order  of  this 
kind  when  "the  Judgment  debtor  has  proper- 
ty which  he  unjustly  refuses  to  apply  toward 
the  satisfaction  of  the  Judgment" 

[1]  The  third  and  fourth  claims  of  error 
may  be  considered  together.  They  are  based 
on  the  refusal  of  the  court  to  strike  the  ac- 
cusation from  the  flies  and  the  overruling  of 
a  motion  to  quash  the  accusation.  The 
ground  urged  In  support  of  both  contentions 
Is  the  same — that  the  accusation  was  not  ver- 
ified. There  Is  no  express  provision  of  the 
statute  that  the  accusation  shall  be  verified. 
The  only  verification  which  the  statute  in 
terms  requires  is  that  of  the  preliminary  af- 
fidavit for  the  Issuance  of  the  attachment 
authorizing  the  arrest  This  provision  was 
complied  with.  The  statute  requires  "a  writ- 
ten accusation  setting  forth  succinctly  and 
clearly  the  facts  alleged  to  constitute  such 
contempt,"  and  the  accused  is  then  required 
to  answer.  Section  2486,  Gen.  Stat  1909. 
In  State  v.  Forner,  76  Kan.  836,  89  Pac.  674, 
and  State  v.  Flshback,  79  Kan.  670,  100  Paa 
6S6,  the  prosecutions  were  for  Indirect  con- 
tempt In  violating  orders  of  the  court  under 
the  prohibitory  law.  It  was  held  that  the 
statute  does  not  contemplate  that  the  accusa- 
tion should  have  all  the  formality  of  an  in- 
formation. 

The  cases  dted  by  the  defendant,  State  ▼. 
Henthorn,  46  Kan.  613,  26  Pac.  937,  and  In  re 
Smith,  Petitioner,  62  Kan.  13,  33  Pac.  057, 
are  not  In  point  for  the  reason  that  in  nei- 
ther of  them  was  there  an  affidavit  or  accusa- 
tion of  any  kind  filed.  In  the  present  case 
the  preliminary  affidavit  authorized  the  is- 
suance of  an  order  for  the  arrest  of  the  de- 
fendant and  when  he  was  brought  before 
the  court  and  the  accusation  was  filed,  the 
court  was  authorized  to  bear  and  determine 
the  accusation  upon  the  testimony  as  pro- 
duced.   Section  2486,  Gen.  Stat  1909. 

[2]  The  fifth  contention,  that  the  whole 
proceeding  must  fall  because  the  original  or- 
der which  the  defendant  was  charged  with 
having  violated  was  not  Introduced  in  evi- 
dence, is  wlthont  merit  The  Inquiry  respect- 
ing the  contempt  was  a  part  of  the  proceed- 
ing in  aid  of  execution  In  which  the  order 
was  made.  In  State  v.  Thomas,  74  Kan.  360, 
86  Pac  499,  which  was  a  proceeding  under 
the  prohibitory  law  for  the  violation  of  an 
Injunction  order,  and  criminal  in  Its  nature, 
it  was  held  that  there  was  no  necessity  for 
introducing  In  evidence  the  order,  which  was 
a  part  of  the  files  of  the  case,  and  that  the 
court  will  take  Judicial  notice  of  the  previous 
steps  taken  in  the  cause.     We  find  no  sub- 


stantial ground  for  the  claim  that  tbe  pro- 
ceedings were  Irregular,  or  that  the  court  ex- 
ceeded its  authority  lik  making  the  orders 
complained  of. 

The  Judgment  is  affirmed.  All  the  Jostloes 
concurring. 

""°°°'™  <»  Kan.  U») 

BESSETTE  et  al.  v.  DENNIS  et  aL 

(No.  19382.) 

(Supreme  Court  of  Kansas.     April  10,  1916.) 

(SyUabut  by  th«  Court.) 
Ills  Pkroens  ^s»25— DEKn  Dkuvkkbd  Attei 
Suit  Bequn— Riobts  or  GsAirrKK. 

When  a  warranty  deed  Is  delivered  after  a 

Setltion  attackioK  the  title  of  the  grantor  is 
led  in  the  district  court  of  tbe  county  in  which 
the  land  is  aituated,  the  grantee  Is  charged  with 
notice  of  tbe  pendency  of  the  action,  and  can 
acquire  no  Interest  in  the  property  atvinst  the 
plaintiff  In  the  action.  Gen.  St  1900,  f  S679 
(Code  Civ.  Proc.  |  86). 

[E<d.  Note.— For  other  cases,  see  Ids  Pendens, 
Cent  Dig.  {{  47-67;  Dec  Dig.  «s925.] 

Appeal  from  District  Court,  Sedgwick 
Uounty. 

Action  by  Edith  Bessette  and  another 
against  Alice  Dennis  and  others.  From  Judg- 
ment for  plaintltra,  defendant  M.  R.  Claric  ap- 
peals.   Affirmed. 

Dale,  Amidon  ft  Madalene,  of  WldUta,  for 
appellant  Stanley,  Stanley  ft  H^ler,  of 
Wichita,  for  appellees. 

MARSHALL,  J.  This  Is  an  action  to  have 
a  canceled  mortgage  dedared  a  valid  and 
subsisting  lien  on  the  real  estate  therein  de- 
scribed. Judgment  was  rendered  In  favor  of 
tbe  plaintUIk.  The  defendant  M.  R.  Clark 
appeals. 

The  facts  are  substantlaUy  as  follows:  The 
plalntltr  Edith  Bessette  was  the  owntf  of 
certain  real  estate  In  Wichita,  on  which  there 
was  a  mortgage  for  $1,000,  held  by  Emll 
Werner.  This  property  was  afterward  con- 
veyed by  plaintiffs  to  the  defendant  Alice 
Dennis,  and  in  the  deed  Alice  Dennis  assum- 
ed and  agreed  to  pay  the  mortgage  held  by 
Werner.  After  the  execution  and  delivery  of 
this  deed,  the  plaintiffs  conveyed  by  deed,  to 
Emll  Werner  other  property  in  Wichita,  and 
obtained  therefor  a  satisfaction  and  release 
of  tUs  mortgage.  As  a  part  of  the  consider-' 
atlon  from  Alice  Dennis  to  the  plaintiffs  for 
tbe  property  conveyed  to  her,  she  executed 
to  tbe  plaintiffs  a  mortgage  on  this  property 
for  1590.  The  deed  from  the  plaintiffs  to 
Alice  Dennis  was  put  In  escrow,  to  be  deliv- 
ered when  the  $500  mortgage  was  paid. 
When  the  plaintiffs  procured  the  release  of 
the  mortgage  from  Emll  Werner,  they  did 
not  intend  to  have  the  mortgage  released  as 
to  John  and  Alice  Dennis,  but  did  desire  to 
discharge  their  obligation  on  the  mortgage  tc 
Emll  Werner,  and  retain  the  same  as  a  mort- 
gage on  the  land  as  against  John  and  Alice 
Dennis.  This  release  was  recorded  on  the 
margin  of  the  record  of  the  mortgage.    About 
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a  year  thereafter,  the  defendants  John  and 
AJlce  Dennis  conveyed  this  real  property  by 
warranty  deed  to  the  defendant  M.  B.  Clark. 
The  petition  in  this  action,  and  the  precipe 
for  summons,  were  filed  before  9:30  o'clock 
on  the  11th  day  of  September,  1011.  The 
deed  to  Clark  was  signed  and  acknowledged 
September  0,  1911,  and  was  delivered  Sep- 
tember 11,  1911.  The  time  of  the  delivery  of 
the  deed  Is  not  definitely  fixed,  but  from  the 
evidence  it  sufficiently  appears  that  It  was 
after  the  filing  of  the  petition  in  this  case, 
and  after  the  filing  of  the  precipe  for  sum- 
mons. At  the  time  of  the  delivery  of  the 
deed,  M.  R.  Clark  Iiad  an  abstract  of  the 
title  to  the  property,  showing  this  mortgage 
released.  September  13, 1911,  two  days  after 
the  filing  of  the  petition,  M.  R.  Clark  was 
made  a  defendant  in  this  action. 

The  plaintiffs  allege  that  the  defendants 
Alice  Dennis  and  Jolin  Dennis  by  fraud  and 
stealth  obtained  the  deed  from  the  parties 
to  whom  it  had  been  delivered  to  hold  until 
the  $600  mortgage  was  paid;  that  at  the 
time  they  obtained  the  deed  they  had  no 
right  to  receive  it,  nor  to  place  it  on  record ; 
and  tliat  the  title  to  the  real  property  in  con- 
troversy never  passed  to,  or  vested  in,  the  de- 
fendants Alice  and  John  Dennis.  The  de- 
fendant M.  R.  Clark  denied  each  and  every 
allegation  of  the  plaintiffs.  The  court  found 
the  issues  for  the  plaintiffs,  and  against  the 
defendants,  and  each  of  them,  and  made  fur- 
ther findings  as  follows: 

"The  court  further  finds  that  the  mortgage, 
dated  February,  1910,  by  the  plaintiffs  herein  to 
Emil  Werner,  recorded  in  Book  223  of  Mort- 
cages,  page  98,  of  the  records  of  the  register  of 
deeds  of  Sedgwick  county,  Kan.,  is  a  valid  and 
subsisting  first  lien  upon  the  real  estate  de- 
scribed in  plaintiffs'  petition,  situated  in  Sedg- 
wick county,  state  of  Kansas,  to  wit:  'The 
north  thirty-eight  (38)  feet  of  the  west  half  of 
lot  eighteen  (18),  on  South  Topeka  avenue,  in 
Zimmerly's  addition  to  the  ci^  of  Witchita, 
Kansas.' 

"The  court  further  finds  that  the  purported 
release  of  said  mortgage,  made  on  or  about  the 
10th  day  of  September,  1910,  by  the  said  Emil 
Werner,  should  be  set  aside  and  reformed,  and 
adjudged  an  assignment  for  value  of  the  said 
mortgage  lien  upon  the  said  premises  to  the 
plaintiffs  herein. 

"The  court  further  finds  that  there  is  due  to 
the  plaintiffs  from  the  defendants  Alice  Dennis 
and  John  Dennis,  on  said  mortgage  and  note 
secured  thereby,  uie  sum  of  $1,0(X),  with  inter- 
est thereon  at  the  rate  of  8  per  cent,  per  annum 
from  the  2d  day  of  February,  1010. 

"The  court  further  finds  that  there  is  now  due 
to  said  plaintiffs  from  the  said  defendants  Alice 
Dennis  and  John  Dennis  on  the  second  mortgage 
for  $590,  described  in  plaintiffs'  petition,  and 
note  secured  thereby,  the  sum  of  $100,  with  in- 
terest thereon  at  the  rate  of  8  per  cent,  per  an- 
num from  the  9th  day  of  April,  1911. 

"The  court  further  finds  that  the  conditions  of 
said  $1,000  note  and  mortgage  have  been  broken, 
in  that  the  said  defendants  Alice  Dennis  and 
John  Dennis  have  failed  to  pay  the  interest  on 
said  $1,0(X)  note,  which  was  due  on  the  2d  day 
of  February,  1911,  and  have  failed  to  pay  the 
taxes  which  have  accrued  against  Mid  premises 
for  the  years  1910,  1911,  and  1912,  amounting 
to  $124.60. 

"The  court  fnrther  finds  that  the  conditions 
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of  the  said  second  mortgage  and  note  secured 
thereby  have  been  broken,  in  that  the  defendants 
Alice  Dennis  and  John  Dennis  have  failed  to 
pay  the  said  sum  of  $190  remaining  unpaid  on 
said  note,  with  interest  thereon  at  the  rate  of 
8  per  cent,  per  annum  from  the  0th  day  of 
April,  1011,  which  said  amount  is  past  due. 

'The  court  further  finds  that  there  is  due  to 
the  said  plaintiffs  from  the  defendants  Alice 
Dennis  and  John  Dennis,  on  said  first  mort- 
gage, and  note,  the  sum  of  $1,317.10;  on  the 
second  mortgage,  and  note  thereby  secured,  tilift 
sum  of  ^23232. 

"The  court  further  finds  that  the  said  M.  B. 
Clark  purchased  the  premises  described  herein 
subsequent  to  the  filing  of  the  original  petition 
in  this  case,  and  subsequent  to  the  issuance  of 
the  precipe  for  summons  in  said  case.  The 
court  further  finds  that  the  said  M.  R.  Clark 
paid  for  said  premises  the  sum  of  $1,(XX),  and 
the  court  further  finds  that  said  amount  so  paid 
by  the  said  M.  R.  Clark  was  not  more  than  one- 
half  of  the  fair  market  value  of  said  premises  at 
the  time  of  said  payment." 

The  Judgment  declared  the  released  mort- 
gage for  $1,000  a  first  lien  on  the  real  prop- 
erty in  C0Dtox>verBy,  and  foreclosed  that  mort-  . 
gage,  declared  the  amount  unpaid  on  the  $590 
mortgage  a  valid  and  subsisting  lien  on  the 
real  property  and  foreclosed  that  mortgage, 
canceled  and  set  aside  the  deed  from  Alice 
and  John  Dennis  to  M.  R.  Clark,  and  declar- 
ed the  interest  and  estate  of  Clark  to  the 
real  property  in  controversy  "junior,  inferior 
to  and  null  and  void  as  against  the  said 
plaintiffs."  The  only  thing  necessary  to  de- 
termine is  the  effect  of  section  6679  of  the 
General  Statutes  of  1909  on  the  rights  of 
these  plaintiffs  and  the  defendant  M.  R. 
Clark.    That  section  in  part  is: 

"When  the  petition  has  been  filed,  the  action 
is  pending,  so  as  to  charge  third  persons  with 
notice  of  its  pendency,  and  while  pending  no  in- 
terest can  be  acquired  by  third  persons  in  the 
subject-matter  thereof  as  against  the  plaintiff's 
tiUe." 

In  this  case,  if  the  statute  is  to  be  givett 
effect  according  to  Its  language,  it  is  deci- 
sive, under  the  issues  and  findings  of  the 
court,  and  there  is  nothing  more  to  discuss. 
The  defendant  M.  R.  Clark  seeks  to  avoid 
the  statute  by  arguing  that  there  is  not  sufil- 
cient  evidence  to  support  the  finding  of  the- 
court  that  this  action  was  pending  at  the 
time  the  deed  In  controversy  was  delivered. 
We  cannot  agree  with  the  defendant  in  this, 
matter.  There  is  abundant  evidence  to  sup- 
port this  finding  of  the  court.  He  then 
argues  that  equity  regards  that  done  wbidr 
ought  to  be  done.  This  is  true,  but  the  prin- 
ciple is  not  applied  for  the  purposes  of 
wrongfully  divesting  one  of  his  title  to  his 
property.  He  also  argues  that  equity  aids 
the  vigilant,  not  those  who  slumber  on  their 
rights.  This  is  also  true,  but  the  principles 
of  equity  are  invoked  for  the  purpose  of  do- 
ing what  is  right,  and  not  to  perpetrate  a 
wrong.  He  contends  that  the  mortgage  was 
not  discharged  by  mistake.  The  court  finds 
against  him  on  evidence  sufficient  to  support 
the  finding.  The  next  argument  la  that  the 
plalntlffB  are  bound  by  the  public  record. 
True  again,  and  so  Is  the  defendant  bound . 
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by  tbe  public  record;  and  It  is  the  public 
record,  tbe  petition  filed  In  this  suit  in  the 
district  court,  that  defeats  the  defendant  in 
this  action.  His  next  contention  Is  that  he 
exercised  diligence  to  ascertain  the  condition 
of  the  title  of  the  property  he  was  buying. 
He  did  exercise  diligence.  He  did  not  in- 
quire In  the  right  place.  This  action  was 
pending  at  the  time  the  defendant  was  in  the 
courthouse  inquiring  concerning  the  title. 
His  last  argument  Is  that  the  plaintiffs  were 
not  compelled  to  pay  this  mortgage.  To  this 
we  cannot  agree.  The  plaintiffs  had  signed 
the  mortgage,  and  the  debt  secured  thereby 
was  their  debt  Under  the  law,  they  must 
-either  pay  It,  or  see  that  it  is  paid.  The  only 
-question  of  law  presented  In  the  brief  of  de- 
fendant Clark  is  that  the  statute  (Gen.  Stat 
1909,  S  5679  [Code  Qv.  Proc.  $  86])  does  not 
control  in  this  case.  To  this  we  do  not  agree. 
It  is  Just  this  kind  of  a  case  that  the  statute 
is.  intended  to  control.  Another  argument 
concerns  the  facts  established  by  the  evi- 
dence. These  facts  were  found  by  the  court 
-on  the  evidence,  under  the  pleadings,  and  are 
conclusive  in  this  court 

The  Judgment  is  affirmed.  All  the  Justices 
-concurring. 

iSS  Kan.  201) 

HARPEE  V.  ATCHISON,  T.  &  S.  F.  RY.  CO. 

(No.  19415.) 

(Supreme  C!ourt  of  Kansas.    April  10,  191S.) 

(Svllobut  hv  the  Court.) 

1.  Masteb  ANn  Servant  <S=921fl.  218,  228— 
Injubt  to  Servant— Assumptiok  of  Risk 
— Contributory  Neoligence. 

Evidence  examined,  and  held  sufficient  to 
overrule  demurrer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  567-573;  Dec.  Dig.  «=» 
I'le,  ai«,  aa&j 

2.  Master  and  Servant  «=9287,  297— Injury 
TO  Servant— Finding — Issues. 

Special  finding  examined,  and  found  with- 
in tbe  issues  and  supported  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |§  1034.  1045,  1051,  1052, 
1054-1067,  1195-1106 ;  Dec.  Dig.  <8=>287,  297.J 

3.  Damages  <3=>132— Personal  Injuries  — 
Excessive  Eecovebt. 

A  verdict  for  $4,383  as  damages  for  tbe 
'loss  of  a  toe  is  not  necessarily  excessive,  wfaen 
■this  sum  properly  Included  the  consequent  blood 
poisoning,  seven  months'  confinement  in  hospi- 
-tal,  several  painful  surgical  operations,  $633 
for  loss  of  time,  and  permanent  injuries. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Out.  Dig.  §{  372-385,  396;   Dec.  Dig.  «=»132.) 

4.  Appeal  and  Error  $=>1066— Master  and 
Servant  e=>294— Injuries  to  Servant  — 
Harmless  Error. 

Instructions  examined  and  found  correct 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;    Dec.  Dig.  «=5l06e; 
Master  and  Servant.  Cent  Dig.  §§  1157,  1161, 
1162-1167;  Dec.  Dig.  «=»294.] 

Appeal  from  District  Court  Shawnee 
C!ounty. 

Action  by  Harley  Harper  against  the  At- 
chison, Topeka  &  Santa  F6  Railway  Com-| 


pany.    From  Judgment  for  plaintiff,  defend- 
ant appeals.*  Affirmed. 

Wm.  R.  Smith,  O.  J.  Wood,  and  A.  A. 
Scott,  all  of  Topeka,  for  appellant  F.  G. 
Drennlng,  of  Topeka,  for  appellee. 

DAWSON,  J.  The  plaintiff,  Harley  Harper, 
was  employed  as  a  machinist's  helper,  in  the 
shops  of  the  defendant  railway  company  in 
Topeka.  He  was  Injured  while  grinding  and 
fitting  the  cylinder  head  of  a  Mallet  locomo- 
tive. The  cylinder  head  was  a  steel  disc 
weighing  1,040  pounds,  and  was  being  lifted 
by  a  chain  attached  to  a  traveling  crane. 
The  petition  In  part  reads: 

"And  after  plaintiff  had  attached  bis  chain 
around  tbe  hub  of  said  cylinder  head,  and  hook- 
ed said  chain  onto  the  hook  of  said  traveling 
crane,  said  Wm.  Cross,  crane  floorman,  ^ve 
the  signal  to  Zenas  Moody,  crane  engineer,  m  a 
careless  and  negligent  manner,  so  that  said 
crane  engineer  started  said  crane  and  lifted  said 
cylinder  head  with  a  jerk  for  a  height  of  about 
two  feet,  and  jerked  it  out  of  control  of  plain- 
tiff, and  caused  same  to  drop  onto  plaintiff's 
big  toe,  as  aforesaid." 

Blood  poisoning  set  in,  and  plaintiff  was 
confined  to  the  hospital  for  seven  months, 
and  subjected  to  several  painful  operations, 
and  sustained  permanent  Injuries.  The  Jury 
awarded  plaintiff  the  sum  of  $4,383  as  dam- 
ages, and  made  the  following  special  finding: 

"Question:  If  you  find  in  favor  of  the  plain- 
tiff, and  find  that  the  injury  sustained  by  tbe 
plaintiff  was  on  account  of  any  negligence  on 
behalf  of  the  defendant,  please  state  fully  and 
definitely  in  what  particular  or  particulars  tbe 
defendant  was  negligent  in  the  premises  and 
who  was  guilty  of  such  negligence. 

"Answer:  The  defendant  railway  company 
was  negligent  through  its  general  superintend- 
ent of  shops,  W.  L.  Drury,  its  shop  superin- 
tendent, John  Frizzell,  and  its  foreman  oi  east 
side  shop,  Thompson,  in  tbat  they  did  not  fur- 
nish proper  attachment  and  appliances  for  lift- 
ing and  handling  the  heavy  type  of  cylinder 
beads,  and  W.  M.  Cross,  floorman,  in  Uiat  be 
did  not  use  proper  care  in  seeing  that  hitch  of 
chain  on  cylinder  head  was  properly  made,  and 
Zenas  Moody  for  not  lifting  carefully  when 
signal  was  given." 

Of  the  errors  assigned  by  defendant  the 
following  are  pressed  upon  our  attention: 

(1)  The  demurrer  to  the  evidence. 

(2)  The  special  finding  was  not  within  the 
Issues  nor  supported  by  the  evidence. 

(3)  Tbe  excessive  verdict. 

(4)  Error  in  ninth  and  fourteenth  Instruc- 
tions. 

The  defendant  complains  of  the  length  to 
which  the  trial  was  dragged  out  in  tbe  dis- 
trict court  and  avows  that  its  legal  depart- 
ment has  neither  lawyers  enough  nor  time 
enough  to  make  a  complete  abstract  of  the 
record.  Tbe  criticism  is  Just.  Why  a  law- 
suit for  damages  for  mashing  a  workman's 
toe  should  last  for  seven  days  passes  our 
comprehension.  The  damages  could  be  prov- 
ed in  five  minutes.  Whether  the  negligence 
causing  tbe  Injuries  was  occasioned  by  the 
defendant  alone,  by  the  plaintiff  alone,  or 
whether  both  contributed  to  it  could  have 
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been  established  In  balf  a  day.  Tbe  defend- 
ant suggests  tbat  the  jQ>y  was  confused  by 
tbe  volume  of  testimony,  and  that  on  this  ac- 
count it  did  not  have  a  fair  trial.  We  can 
hardly  see  any  method  of  determining  this 
proposition  except  by  considering  the  net  re- 
sult And  in  the  instant  case  we  could  not 
say  the  result  does  Tlolence  to  Justice. 

[1]  1.  The  demurrer  to  the  evidence  was 
properly  overruled.  The  defendant  should 
have  provided  some  reliable  attachment  for 
lifting  and  holding  a  cylinder  head  which 
weighed  1,040  pounds.  The  type  was  new 
and  unusual ;  other  and  lighter  types  of 
cylinder  heads  had  special  appliances  so 
that  they  could  be  securely  and  easily  han- 
dled. Schwarzschild  v.  Weeks,  72  Kan.  191, 
83  Pa&  406,  4  Ii.  B.  A.  (N.  S.)  515,  and  cases 
cited.  It  cannot  be  fairly  said  that  the 
plaintiff  assumed  the  risk,  since  he  was  not 
familiar  with  this  type  of  cylinder  head; 
and,  even  so,  his  contrlbatory  negligence 
would  not  wholly  relieve  the  defendant 
Gen.  Stet  1909,  §  6999;  Laws  1911,  c.  239;  4 
U.  S.  Comp.  Stat  1913,  {  8657  (35  Stat  65); 
Sandldge  v.  Atchison,  T.  &  S.  P.  By.  Co., 
193  Fed.  867,  878,  113  0.  0.  A.  653;  Bepublic 
Elevator  Co.  v.  Lund,  196  Fed.  745,  749,  116 
C.  C.  A.  873,  45  L.  R.  A.  (N.  8.)  707;  Wright 
v.  Yazoo  &  M.  V.  R.  Co.  (D.  C.)  197  Fed.  94, 
97;  GUa  Valley  Ry.  Co.  v.  Hall,  232  U.  S.  94, 
101,  34  Sop.  Gt  220,  58  L.  Ed.  521.  More- 
over, the  evidence  fairly  shows  the  sudden 
starting  and  Jerking  of  the  hoisting  crane, 
and  this  contributed  to  the  accident  This 
was  not  a  risk  assumed  in  the  ordinary 
course  of  plalntifT's  employment  Schwarz- 
KliUd  V.  Weeks,  supra;  Seward  v.  Cold  Stor- 
age Co.,  89  Kan.  344,  131  Fac.  568;  Blanton 
y.  Dold,  109  Mo.  64,  65,  18  S.  W.  1149;  Mi- 
chael V.  Boanoke  Macb.  Works,  90  Va.  492, 
19  S.  E.  261,  44  Am.  St  Bep.  927. 

[2]  2.  The  petition  alleged: 

"And  it  was  tbe  duty  of  defendant  to  provide 
suitable  appliances  to  attach  to  said  cylinder 
head  in  lifting  the  same,  so  that  it  could  be 
lifted  into  place  with  reasonable  safety  to 
plaintiS;  but  defendant  neglected  said  duty, 
and  plaintiff  used  the  only  appliance  available 
for  said  work,  the  same  being  said  chain." 

It  will  thus  be  seen  from  both  the  excerpts 
from  plaintiff's  petition  which  we  have  quot- 
ed tbat  the  special  finding  was  fairly  within 
the  issues.  There  may  be  some  confusion  of 
names,  but  that  can  liardly  be  serious,  since 
the  Jury  specified  the  relation  of  the  persons 
to  the  work  with  tolerable  accuracy.  The 
negligence  of  Cross  was  sufficiently  pleaded, 
and  that  particularity  was  hardly  necessary. 
Cross  was  the  crane  fioorman,  and  Cross- 
white,  his  superior,  had  instructed  blm  how 
to  handle  the  chains,  and  testified  that  it  was 
Cross'  duty  to  have  them  properly  attached, 
and  not  to  give  the  signal  to  hoist  until  they 
were  safe  and  secure.  Crosswhite  also  tes- 
tified that  he  had  Instructed  Zenas  Moody, 
the  man  in  the  cage  who  operated  the  crane, 
to  obey  the  orders  of  Cross.  Tbe  negligence 
of  Cross  la  readily  established  in  another 


way.  It  was  his  duty  to  see  that  the  fasten- 
ings were  secure  If  that  were  done,  this  ac- 
cident would  not  have  happened.  Bamett  v. 
Cement  Co.,  91  Kan.  725,  139  Pac.  484.  As  to 
the  negligence  of  Moody  In  not  lifting  care- 
fully, that  was  testified  to  by  various  wit- 
nesses and  contradicted  by  others.  Clearly 
this  was  a  Jury  question.  Nor  in  this  find- 
ing did  "the  Jury  wander  outside  the  issues" 
as  urged  by  defendant  Note  oar  first  ex- 
cerpt from  plaintiff's  petition. 
,  [3]  3.  It  is  next  urged  that  the  verdict  is 
excessive.  |4,383  for  the  loss  of  a  toe! 
"Three  thousand  ducats;  'tis  a  good  round 
sum,"  as  Shylock  said.  But  of  that  sum 
$633  was  for  loss  of  time  to  the  date  of  the 
trial.  Taking  into  consideration  tbe  loss  of 
the  toe,  the  consequent  blood  poisoning,  the 
seven  months'  confinement  In  the  hospital, 
the  many  painful  operations,  the  suffering 
and  permanent  injuries — ^bow  can  we  say 
that  this  verdict. is  excessive?  We  think  the 
snm  awarded  must  stand. 

[4]  4.  Error  Is  also  assigned  on  the  ninth 
and  fourteenth  Instructions.  The  ninth  in 
part  reads: 

"Defendant  claims  that  if  the  plaintiff  re- 
ceived any  injury  while  in  the  employ  of  the 
defendant  in  February,  1913,  such  injury  result- 
ed from  the  negligence  and  want  of  care  of  tbe 
said  plaintiff.  In  other  words,  tbe  defendant 
claims  that  tbe  plaintiff  himself  wag  guilty 
of  contributory  negligence  which  caused  liiii 
injury." 

The  defendant's  answer  pleaded  the  sole 
negligence  of  the  plaintiff,  and  that  it  did  not 
plead  contributory  negligence.  However,  It 
could  not  have  prejudiced  the  Jury  to  outline 
that  phase  of  the  law.  The  objection  is  an- 
swered by  noting  the  closing  language  of 
the  same  instruction: 

"If,  however,  you  should  find  from  tbe  evi- 
dence that  the  negligence  of  the  plaintiff,  if 
any,  was  the  only  cause  of  bis  injury,  and  that 
the  alleged  negligence  of  the  defendant  did  not 
cause  the  same  altogether  or  in  part  then  your 
Verdict  must  be  for  the  defendant" 

The  fourteenth  Instruction,  likewise  ob- 
jected to,  reads: 

"It  is  charged  by  tbe  plaintiff  in  his  amended 
petition,  amon^  other  things,  that  at  the  time 
of  his  alleged  mjury,  after  plaintiff  had  attach- 
ed his  chain  around  tbe  hub  of  the  cylinder 
head  and  hooked  said  chain  onto  the  hook  of 
tbe  traveling  crane,  said  Wm.  Cross,  crane- 
fioorman,  ^ave  the  signal  to  Moody,  the  crane 
engineer,  in  a  careless  and  negligent  manner, 
and  that  said  crane  engineer  started  said  crane 
and  lifted  said  cylinder  head  with  a  sudden 
jerk,  which  lifted  the  cylinder  head  off  the  floor 
about  two  feet,  and  jerked  the  same  out  of  the 
control  of  plaintiff,  and  thus  caused  the  head  to 
drop,  injunng  the  plaintiff.  If  yon  find  from 
the  evidence  tbat  tbe  said  Cross  and  Moody,  or 
either  of  them,  was  negligent  in  tbe  respects  or 
respect  so  alleged  by  plaintiff,  that  is,  that  they 
did  not  exercise  ordinary  care  in  said  matter,, 
as  charged,  and  that  by  reason  of  sncb  failure 
plaintiff  was  injured,  then  your  verdict  should 
be  for  the  plaintiff." 

Since  all  other  phases  of  tbe  case  were 
properly  covered  by  other  instructions,  this 
one  was  also  proper  and  must  be  approved. 

The  Judgment  Is  affirmed.  All  tbe  Justices 
concurring. 
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STATB  ▼.  DREILINO  et  aL    (No.  1M70.) 
^Supreme  Court  of  Kansas.     April  10,  1916.) 

fSyllabut  by  the  Court.) 

1.  Cbiuiral  Law  ®=»I103— Rkcobd  —  Abott- 
hentative  statements. 

ArgumeDtatiTe  statements  have  do  proper 
place  in  an  abstract  which  is  intended  to  take 
the  place  of  the  transcript  and  to  constitute 
here  the  record  of  the  case  for  use  of  both  sides 
in  preparing  briefs  and  in  oral  argument  and 
for  the  use  of  the  court  in  considering  the  case. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2881-2884;  Dec  Dig.  «=> 
1103.] 

2.  CBiiaRAi.  Law  «s>92S^— New  Tbiai,— 
Grounds  —  Deubebations  or  Jubt  —  Db- 
rxMDANT's  Pailube  to  Testut. 

In  a  criminal  prosecution  for  a  misdemean- 
or, the  affidavits  of  two  jurors  were  presented 
on  a  motion  for  a  new  trial,  in  which  the; 
stated  that  the  failure  of  defendant  to  testify  in 
his  own  behalf  was  referred  to  and  commented 
upon  in  the  jur;  room,  and  the  fact  of  his  fail- 
ure to  testif;  was  considered  and  weighed  by 
them  in  agreeing  to  the  verdict.  The  trial  court 
refused  to  believe  that  the  jurors  had  really  ^v- 
en  the  matter  serious  weight  or  consideration, 
and  held  that  their  statements  were  not  true. 
Held,  that  the  ruling  denying  the  motion  for  a 
new  trial  must  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2248-2253;  Dec.  Dig.  «=> 
825%.] 

Appeal  from  District  Court,  Ellis  Obonty. 

A.  A.  Dreiling  and  A.  A.  Bmngardt  were 
convicted  of  assaalt  and  battery  on  an  ap- 
peal to  the  district  court,  and  Brungardt  ap- 
peals.   Affirmed. 

James  T.  Nolan,  of  Ellis,  A.  F.  Brungardt, 
of  Victoria,  and  Monroe,  Boark,  McClure  & 
Monroe,  of  Topeka,  for  appeUant.  S.  M. 
Brewster,  Atty.  Gen.,  and  J.  H.  Slmmlnger, 
B.  A.  Rea,  and  Cbas.  W.  Boeder,  all  of  Hays, 
for  the  State. 

POBTEB,  3.  In  a  prosecution  begun  be- 
fore a  Justice  of  the  peace,  the  appellant, 
Brungardt,  together  with  A.  A.  Dreiling,  was 
found  guilty  of  assault  and  battery.  They 
appealed  to  the  district  court,  and  were 
there  convicted.  Brungardt  alone  baa  ai>- 
pealed. 

[1]  The  rules  respecting  the  making  of  ab- 
stracts have  been  wholly  disregarded,  and 
counsel  has  injected  paragraph  after  para- 
graph of  argumentative  statements,  some  of 
them  italicized  and  some  In  heavy  bold-face 
type.  Such  statements  have  no  proper  place 
in  an  abstract,  the  purpose  of  which  is  to 
present  sudi  portions  of  the  record  as  are 
deemed  to  be  pertinent  to  the  appeal.  It  is 
Intended  to  take  the  place  of  a  transcript 
and  to  constitute  here  the  record  of  the  case 
to  be  referred  to  by  the  court  as  the  record 
In  considering  the  case  and  fbr  the  use  of 
both  sides  in  preparing  their  briefs  and  in 
oral  argument.  No  motion  has  been  made  to 
strike  the  abstract  from  the  flies;  and,  the 
action  being  a  criminal  one,  the  court  Is  not 


Inclined  of  its  own  motion  to  enforce  the 
rule  or  to  refuse  to  hear  the  appeal. 

Most  of  the  assignments  of  error  relate 
to  matters  that  are  of  trivial  importance.  It 
was  in  the  court's  discretion  to  refuse  the 
appeUant  a  separate  trial  in  a  miademeanor, 
and  there  is  no  ground  for  the  contention 
that  there  was  an  abuse  of  discretion  in  de- 
nying him  the  right.  The  appellant  made  no 
objection  to  going  to  trial  on  the  theory  that 
the  transcript  from  the  Justice  was  not  prop- 
erly certified.  A  witness  was  permitted  to 
testify  to  the  ownership  of  a  vacant  lot  near 
the  house  of  Schumacher,  one  of  the  parties 
who  was  assaulted.  The  ownership  of  the 
land  was  not  In  controversy,  and  the  objec- 
tion that  this  is  not  the  proper  way  to  prove 
title  was  rightly  overruled.  It  was  within 
the  discretion  of  the  court  to  permit  Schu- 
macher to  testify,  on  redirect  examination,  to 
some  of  the  facts  not  properly  rebuttal ;  and, 
besides,  there  was  nothing  prejudicial  to  the 
appeUant  in  the  admission  of  the  testimony. 
Certain  questions  were  objected  to  because 
they  were  leading  and  suggestive.  There 
was  no  error  la  the  ruling  of  the  court  in 
this  respect  The  county  attpmey  refused, 
for  some  reason,  to  prosecute  either  in  the 
Justice  court  or  in  the  district  court  The  ap- 
peUant could  not  have  been  prejudiced  In  any 
way  by  the  statements  of  the  court  In  re- 
fusing to  permit  the  county  attorney  to  tes- 
tify to  his  reasons.  The  complaint  was  sworn 
to  by  Joseph  Schumacher,  and  the  motives 
of  the  county  attorney  In  refusing  to. prose- 
cute was  not  a  proper  matter  for  the  con- 
sideration of  the  Jury.  There  was  no  error 
in  the  instructions  given  or  refused.  The  in- 
struction to  the  effect  that  threats  or  epithets 
are  not  sufficient  to  warrant  an  assault  and 
battery  was  properly  given.  There  was  abun- 
dant evidence  to  sustain  the  conviction. 

There  is  but  one  assignment  of  error  which 
la  of  sufficient  Importance  to  require  comment 
or  reference  to  authorities.  On  the  motion 
for  a  new  trial  the  appellant  produced  the 
affidavits  of  two  Jurors  to  the  effect  that,  in 
the  Jury  room,  reference  was  made  to  the 
failure  of  the  appeUant  to  testify.  One  of 
the  Jurors  stated  in  his  affidavit  that,  before 
agreeing  to  the  verdict  of  goUty,  he  took 
into  consideration  that  neither  of  the  defend- 
ants went  upon  the  stand  and  testified :  that 
he  considered  this  as  a  circumstance  against 
appellant;  and  that  it  had  weight  with  him 
in  agreeing  to  the  verdict  of  guilty.  The  oth- 
er Juror  testified  that  it  was  mentioned  by 
several  Jurors,  himself  included,  that  it  was 
▼ety  strange  that  defendants  did  not  take 
the  stand  and  testify ;  that  "they  must  have 
been  in  the  wrong,  or  they  would  have  gone 
upon  the  stand  and  told  the  Jury  what  they 
claimed  to  be  the  facta  In  reference  to  the 
matter."  He  further  stated  that  the  failure 
of  the  defendants  to  testify  was  considered 
by  him  and  weighed  by  him  in  agreeing  to 
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the  verdict  Two  other  jurors  testified  in  be- 
half of  the  state  that  they  bad  no  recollec- 
tion of  any  such  statements  having ,  been 
made  among  the  Jury  during  its  delibera- 
tions, and  that  they  did  not  hear  the  sub- 
ject dlscnased  by  the  jurors,  and  that  neither 
of  them  considered  that  fact  against  the  de- 
fendants in  agreeing  to  the  verdict 

[2]  The  trial  court  in  his  opinion,  after 
commenting  upon  the  absurdity  of  any  pre- 
tense or  attempt  by  conrts  to  require  a  lit- 
eral enforcement  of  the  statute  (section  6791, 
Gen.  Stat  1909  [Code  Cr.  Pitoc.  {  215]),  for- 
bidding jurors  to  consider  the  fact  that  a  de- 
fendant in  a  criminal  action  has  failed  to 
take  the  witness  stand  in  his  own  behalf, 
made  this  statement: 

"The  court  will  add  farther  tliat  it  does  not 
believe  the  testimoD?  of  those  two  jurors  who 
say  they  conaidered  that.  •  •  •  These  are 
intelligent  jurors.  The  court  saw  them  and 
heard  them  and  Itnows  what  they  said,  and 
what  thev  testified  to,  and  does  not  believe  that 
they  willfully  disregarded  the  instmctiona 
*    *    *    Mo   matter   what   they    say   about    it 


The  court  farther  held  the  affidavits  stron- 
ger than  the  court  was  justified  in  believing 
their  literal  terms,  and  refused  to  believe 
that  the  affidavits  meant  what  they  said. 

It  is  fundamental  that  a  juror  cannot  im- 
peach bis  verdict  by  an  affidavit  or  testi- 
mony to  the  effect  that  he  considered  this  or 
considered  that,  or  by  attempting  to  relate 
the  working  of  his  mind  or  the  mental  pro- 
cesses by  which  he  arrived  at  an  agreement 
to  the  verdict.  State  v.  Clark,  84  Kan.  289, 
292,  8  Pac.  528;  State  v.  Bnrwell,  34  Kan. 
312,  313,  8  Paa  470;   12  Cyc.  749,  750. 

Under  certain  restrictions,  a  juror  may 
testify  to  facts  that  transpired  in  the  jury 
room;  for  instance,  that  documents  and  pa- 
pers were  talcen  to  the  room  and  read  by  the 
jury.  State  v.  Clark,  34  Kan.  289,  8  Pac 
628.  He  may  testify  to  facts  showing  that 
the  jury  was  tampered  with,  or  that  there 
was  misconduct  on  the  part  of  Iilmself  or 
any  other  member  of  the  jury.  Thus  in 
State  V.  Clark,  supra,  it  was  said  in  the 
opinion: 

"Any  of  the  jurors  are  competent  to  testify 
whether  the  affidavits  were  before  them  during 
their  deliberations  or  not,  and  whether  any  one 
of  the  jurors  read  them  or  not,  for  such  facts  do 
not  constitute  any  part  of  their  verdict;  but 
none  of  the  jurors  could  testify  that  their  ver- 
dict was  based  upon  the  affidavits,  or  tliat  the 
affidavits  had  any  influence  upon  the  jurors  in 
forming  their  verdict,  for  such  facts  would  con- 
stitute elements  inhering  in  the  verdict  itself." 
34  Kan.  292,  8  Pac  630. 

In  State  v.  Rambo,  69  Kan.  777,  77  Pac. 
563,  a  juror  testified  that  he  mentioned  In 
the  presence  of  other  jurors,  the  fact  that 
the  defendant  had  failed  to  testify.  Not- 
withstanding he  further  testified  that  the  de- 
fendant's failure  to  take  the  witness  stand 
in  ills  own  behalf  was  not  considered  by  him 
In  arriving  at  a  verdict  a  conviction  of  mur- 
der was  set  aalde.  The  doctrine  of  that 
case  has  never  been  extended,  and  the  tend- 


ency of  the  court  has  been  to  restrict  the  ef- 
fect of  the  dedalon  aa  far  as  possible.  It 
has  been  held  in  a  recent  case  (State  v. 
Brooks,  74  Kan.  175,  85  Pan.  1013)  that 
where  the  trial  court  after  hearing  the  tes- 
timony of  jurors  to  the  effect  that  they  had 
considered  and  weighed  such  testimony,  con- 
dudes  that  their  statements  are  not  tme, 
there  is  no  ground  for  enforcing  the  rule 
announced  in  the  Rambo  Case. 

Under  the  authority  of  State  v.  Brooks, 
snpra,  we  approve  the  ruling  of  the  trial 
court  denying  the  motion  for  a  new  trial, 
and  the  judgment  will  be  affirmed. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
WEST,  MARSHAIA  and  DAWSON,  JJ., 
concurring. 

PORTER,  J.  (concurring  specially).  The 
decision  in  State  v.  Rambo,  69  Kan.  777,  77 
Pac.  563,  if  strictly  adhered  to,  would  re- 
verse the  judgment  in  this  case.  Adherence 
to  its  doctrine  would  make  it  an  easy  mat- 
ter to  overturn  a  verdict  of  gnilty  in  almost 
every  case  where  the  defendant  fails  to  tes- 
tify in  his  own  behalf.  The  decision  has 
never  been  followed,  and  I  doubt  if  it  ever 
will  be.  It  has  never  met  with  the  sanction 
and  approval  of  the  bench  and  bar,  but,  on 
the  contrary,  has  been  the  subject  of  much 
criticism  by  judges  and  lawyers  throughout 
the  state.  The  language  of  the  statute  must 
be  given  a  reasonable  construction,  not  a  lltr 
eral  one,  because  that  leads  to  a  manifest 
absurdity.  Whenever  a  person  charged  with 
a  crime  fails  to  testify  In  his  own  t>ehalf, 
nothing  is  more  natural  than  for  jurors, 
courts,  and  every  one  to  wonder  why  It  is, 
and  to  consider  his  failure  to  testify  as  a 
circumstance  against  him.  Legislative  enact- 
ments cannot  repeal  the  law  of  gravitation, 
and  a  role  declaring  that  water  shall  run  up 
in  place  of  down  hill  would  constitute  no 
more  of  a  brutum  fulmen  than  section  6791, 
General  Statutes  1909,  forbidding  courts  or 
jurors  to  consider  the  fact  that  the  defend- 
ant In  a  criminal  action,  has  failed  to  tes- 
tify in  his  own  behalf,  if  we  give  to  tills 
statute  its  literal  meaning 

In  State  v.  Brooks,  74  Kan.  175,  86  Pac. 
1013,  It  was  said  in  the  opinion: 

"The  prohibition  cannot  reasonably  be  con- 
strued as  absolutely  forbidding  the  court  and 
jury  to  take  any  thought  whatever  regarding 
such  omission  of  the  defendant  to  deny  it  en- 
trance to  the  mind  in  any  aspect  Such  a  re- 
quirement would  be  impracticable.  The  very 
reference  to  the  matter  in  the  instructions  of 
the  court  would  be  a  violation  of  the  law,  under 
such  a  construction.  The  statute  provides  that 
the  prosecuting  attorney  must  not  refer  to  the 
circumstance  thot  the  defendant  bes  not  testi- 
fied, but  the  language  with  regard  to  the  court 
and  jury  is  different.  They  must  not  consider 
it;  that  is,  give  weight  to  it  in  arriving  at  a 
decision,  attach  to  it  the  force  of  evidence,  or 
draw  any  inference  from  it"  74  Kan.  170,  85 
Pac.  1014. 

I  think  this  is  the  time  and  place  to  over- 
rule State  T.  Rambo. 

Digitized  by  VjOOQ  IC 


1110 


147  PACIFIC  BKPORTER 


(ECan. 


(M  Kan.  2M) 

OUSLBT  y.  CURPHET  et  •!.    (No.  19537.) 
(Supreme  Court  of  Kansaa.     April  10,  1915.) 

(Syllabut  by  the  Court.) 

1.  Appeal  akd  Erbob  9=»T8— Dbcisioks  Af- 
PKALABUB  —  "Final  Obdeb"  —  Denial  of 
Application  to  Intebvene. 

Tbe  assignee  of  a  judgment  against  a  city 
and  a  construction  company  (tbe  latter  being  in- 
solvent) sued  the  city  in  mandamus  to  compel 
the  levy  of  a  tax  to  pay  tbe  judgment  Certain 
surety  companies,  which  bad  become  surety  on 
the  tonstruction  company's  indemnifying  bond 
to  tbe  city,  and  on  its  supersedeas  bond  on  ap- 
peal respectively  (tbe  latter  company  being  se- 
cured by  a  deposit  of  collateral),  were  by  tbe 
other  surety  company  sought  to  ue  made  parties, 
and  an  application  to  intervene  was  made  by 
such  other  company  alleging  that  the  plaintiff 
was  merely  the  nominal  holder  of  the  judgment 
for  tbe  cumpan;F  which  bad  signed  tbe  super- 
sedeas bond,  which  company,  by  collusion  with 
him  and  with  the  construction  company,  was  at- 
tempting to  cast  on  the  applicant  the  burden  of 
liability  for  the  judgment.  The  court  consid- 
ered the  evidence  offered,  denied  the  applica- 
tion, and  issued  an  alternative  writ,  from  which 
tbe  applicant  and  the  city,  which  also  asked  that 
the  surety  companies  be  made  parties,  appeal. 
It  is  held  that,  as  to  the  application  to  inter- 
vene, its  denial  was  final  and  appealable,  and 
that,  under  tbe  evidence,  such  ruling  was  error 
requiring  a  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error  Cent  Die.  §f  426,  434,  464-477,  480,  481; 
Dec.  Dig.  i8=>78. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Pinal  Order.] 

2.  Appeal  and  Ekrob  ®=»78— Decisions  Ap- 
pealable—Inteblocutoby  Obdeb— Manda- 
Mrs. 

Tbe  action  being  for  a  peremptory  writ  of 
mandamus,  the  order  granting  an  alternatiTe 
writ  is   interlocutory  and   not  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  426,  434,  464-477,  480, 
481;  Dec.  Dig.  «=»78.] 

3.  MANDAinrs  4=»151— Pabties. 

Tbe  rule  that,  in  mandamus  actions,  others 
than  the  original  parties,  who  are  interested  in 
tbe  matter  or  result  may  properly  be  made  par- 
ties, followed. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {{  291,  292;  Dec.  Dig.  «=9l51.1 

Appeal  from  District  Court,  Osage  Ctounty. 

Action  by  James  Whitman  Ousley  against 
J.  J.  Curphey  and  others,  as  city  oflScers  of 
Osage  City,  and  another.  From  Judgment 
for  plaintiff,  defendants  appeal.  Reversed 
and  remanded,  with  directions. 

C.  G.  Messerley,  of  Osage  City,  and  A.  L. 
Berber,  of  Kansas  City,  for  appellant& 
CJharles  S.  Brigga,  of  Topeka,  for  appellee. 

WEST,  J.  The  Preebom  Engineering  & 
Construction  Company  took  a  contract  to 
construct  a  system  of  waterworks  for  Osage 
City,  giving  the  city  an  indemnity  bond  ex- 
ecuted by  itself,  as  principal,  and  the  Na- 
tional Surety  Company,  as  surety.  Nellie 
Howard  sued  the  dty  and  construction  com- 
pany for  injuries  arising  out  of  a  trench  left 
nacovered  in  the  street,  and  recovered  Judg- 


ment for  $6,000,  which  was  affirmed  bj  this 
court  Howard  ▼.  Os&ge  (Uty,  89  Kan.  205, 
132  Paa  187.  When  tbe  appeal  was  takm, 
the  construction  company  executed  a  super- 
sedeas bond  with  the  Southern  Surety  Com- 
pany, as  surety,  and,  in  order  to  indemnify 
the  surety,  deposited  with  it  certain  mort- 
gage bonds  of  the  par  value  of  $10,000.  Nd- 
lie  Howard  made  demand  of  the  city  in  July, 
1913,  to  levy  a  tax  to  pay  her  Judgm«it,  and 
in  September  following  sold  and  assigned 
the  Judgment  to  James  Whitman  Ousley,  who 
brought  this  action  to  compel  the  dty  and 
its  officers  by  mandamus  to  levy  a  tax  to  pay 
the  Judgment  The  dty  and  its  officers  an- 
swered to  the  merits  and  moved  that  the  two 
surety  companies  be  made  parties,  asserting 
that  such  action  was  necessary  to  a  complete 
determination  and  settlement  of  the  ques- 
tions involved,  alleging  the  execution  of  the 
bonds  and  the  deposit  of  th6  security,  as  al- 
ready indicated,  and  charging,  on  informa- 
tion and  belief,  that  the  plaintiff  Ousley  is 
holding  the  judgment  as  trustee  for  the  con- 
struction company  or  the  Southern  Surety 
Company ;  that  the  Judgment  has  been  paid, 
or  there  is  some  arrangement  by  which  the 
Judgment  U  to  be  liquidated  and  paid  by  the 
latter  company,  which  is  to  receive  the  mort- 
gage bonds  in  satisfaction.  The  National 
Surety  Company  moved  for  leave  to  inter- 
vene and  answer,  alleging  its  belief  that  the 
Southern  Surety  Company  has  satisfied  and 
paid  the  Judgment  and  obtained  a  fraudulent 
assignment  for  the  purpose  of  Inducing  and 
forcing  &  further  payment  by  ttie  dty  in  or- 
der to  make  a  false  and  fraudulent  collec- 
tion of  the  judgment  from  the  National  Sure- 
ty Company  by  tbe  dty,  and  that  the  plain- 
tiff Ousley  is  merely  the  representative  of 
the  Southern  Surety  Company,  and  asked 
that  the  Southern  Surety  Company  be  made 
a  party.  The  National  Surety  Company  ten- 
dered an  answer,  setting  out  more  in  detail 
the  matters  already  referred  to,  as  shown  by 
the  motion,  and  alleging  that  the  construe^ 
tion  company  bad  become  insolvent;  that 
Ousley  Is  not  tbe  owner  of  the  judgment, 
but  holds  It  as  trustee  for  the  Southern  Sure- 
ty Company,  in  order  to  throw  the  burden 
of  paying  the  sum  on  the  National  Surety 
Company  through  ah  action  of  tbe  dty, 
thereby  discharging  the  Southern  Surety 
Company  and  releasing  to  the  construction 
company  the  bonds  held  by  it  as  secority. 
Upon  these  motions  considerable  testlm<»iy 
was  taken,  with  the  result  that  they  were  de- 
nied, and  an  alternative  writ  of  mandamus 
was  Issued.  The  dty  and  its  officers  and 
the  National  Surety  Company  appeal  and  as- 
sert error  in  overruling  the  motions  and  In 
granting  the  alternative  writ 

[1]  The  principal  controversy  now  is  over 
the  refusal  to  make  new  parties,  and  it  is 
insisted  that  the  order  complained  of  is  not 
a  final  order  from  which  an  appeal  can  be 
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taken;  that,  tbe  surety  companies  are  not 
necessary  parties  to  the  mandamus  action; 
and  that  the  discretion  of  the  district  court  in 
refusing  to  make  new  parties  was  not  erro- 
neously exercised.  On  the  other  hand,  It  is 
argued  that  tbe  evidence  presents  a  situa- 
tion in  which  two  surety  companies,  each 
bound  for  payment  of  a  Judgment,  are  stand- 
ing on  unequal  terms,  for  the  reas<Hi  that,  by 
collusion  of  tbe  Judgment  creditor,  tbe  con- 
struction company,  and  one  of  the  surety 
companies,  the  latter  is  in  position  to  save 
itself  harmless  and  cast  tbe  burden  on  tbe 
otber  surety  company  and  turn  back  to  tbe 
insolTent  construction  company  tbe  bonds 
deposited  by  it  to  save  harmless  tbe  surety 
coinpany,  which  seeks  to  take  undue  ad- 
vantage of  the  situation.  With  this  com- 
plaint as  a  basis,  it  is  argued  that  it  would 
be  grossly  Inadequate  and  unjust  for  tbe 
court  to  proceed  in  mandamus  against  the 
city  without  bringing  In  the  surety  compa- 
nies, so  that  tbe  controversy  as  between  them 
could  also  be  determined.  From  tbe  counter 
abstract  it  appears  that  tbe  application  for 
a  writ  of  mandamus  was  made  March  6, 
1914,  the  National  Surety  Company's  applica- 
tion to  Intervene  and  for  an  order  to  make 
additional  parties  was  filed  March  12tb,  and 
that  on  tbe  next  day,  March  13th,  tbe  city 
filed  a  petition  against  the  two  surety  com- 
panies and  the  construction  company  to  re- 
cover $6,000,  interest,  cost,  and  attorney  fees, 
and  Mardi  20th  filed  a  motion  asking  that 
the  surety  companies  be  made  parties  to  the 
mandamus  proceeding,  from  which  it  would 
seem  that  the  dty  has  long  since  sued  tbe 
three  companies,  and  that.  If  such  litigation  be 
pursued,  the  controversy  son^t  to  be  inject- 
ed into  this  mandamus  action  can  be  thor- 
oughly disposed  of.  In  a  reply  brief  it  Is  com- 
plained bitterly  that  these  dates  are  not  de- 
rived from  anything  appearing  in  the  pro- 
ceedings now  before  us ;  that  they  are  only 
in  a  separate  and  distinct  action,  and  have 
no  business  here,  and  ought  not  be  consid- 
ered. 

If  it  be  conceded  or  determined  that  the 
ruling  of  the  trial  court  refusing  to  make 
new  parties  is  a  final  order,  the  question  re- 
mains whether  or  not  it  was  such  an  abuse 
of  discretion  as  to  amount  to  prejudicial  er- 
ror. 

Section  566  of  the  Civil  Code  (Geo.  St 
1909,  I  6161)  defines  a  final  order  as  one  af- 
fecting a  substantial  right  in  an  action  when 
such  order  in  elfect  determines  the  action 
and  prevents  a  Judgment  Considering  this 
language  literally,  it  would  be  difficult  to  say 
that  a  refusal  to  allow  a  party  to  Intervene 
in  an  a'^on  either  aCTects  a  substantial  right 
In  an  action  or  determines  tbe  action  or  pre- 
vents a  Judgment  The  question  has  never 
been  passed  upon  in  this  state,  but  certain 
other  courts  have  held  that  tbe  refusal  of  an 
application  to  iiitcrvene  Is  appealable.  In 
Henry  v.  Travelers'  Ins.  Co.,  16  Cola  179, 
26  Pae  S18,  it  was  held  that: 


"The  denial  of  an  application  to  intervene  la 
a  final  judgment  as  to  the  petitioner,  which  may 
be  reviewed  in  this  court  upon  writ  of  error. 
Syl.  par.  2. 

The  action  by  the  holder  of  certain  bonds 
was  to  secure  tbe  appointment  of  a  receiver 
to  take  charge  of  certain  mortgaged  property. 
Tbe  defendant  Henry,  in  bis  petition  alleged 
that  be  was  the  owner  of  $10,000  of  the 
$200,000  worth  of  bonds  sought  to  be  fore- 
closed, and  was  also  tbe  owner  of  the  ma- 
jority of  tbe  stock  of  the  company  sought  to 
be  affected.    In  the  opinion  it  was  said: 

"Upon  tbe  entry  of  tbe  judgment  or  order  de- 
nying Henry's  application  to  intervene,  tbe 
cause  was  finally  determined  as  to  bim;  and,  un- 
less he  be  entitled  to  a  writ  ot  error  from  this 
court,  be  is  precluded  from  any  review  of  such 
judgment.  D.  &  N.  O.  R.  K.  Co.  v.  Jaclsson,  6 
Colo.  340;  Curtis  v.  Lathrop,  12  Colo.  169  [20 
Pac.  250}."    16  Colo.  184,  28  Pac  319. 

Harman  v.  Barhydt  20  Neb.  625,  31  N.  W. 
488,  involved  a  chattel  mortgage  to  secure 
certain  promissory  notes.  The  property  was 
sought  to  be  replevined,  and  Harman  asked 
leave  to  Intervene,  alleging  that  he  owned 
certain  of  the  notes  secured  by  the  mortgage ; 
and  It  was  held  that  a  denial  of  this  appli- 
cation to  intervene  was  a  final  order  and  re- 
viewable on  error.  In  National  Distilling  Co. 
V.  Seldel,  ICS  Wis.  489,  79  N.  W.  744,  it  was 
held  that  while.  If  tbe  petitioner  Is  denied, 
leave  to  intervene  in  an  action,  be  cannot  ap- 
peal from  the  Judgment  rendered  in  tbe 
cause,  and  thereby  test  tbe  denial  of  bis 
application,  he  may  appeal  from  an  order 
denjrlng  leave  to  Intervene,  although,  under 
the  particular  circumstances  of  that  case,  it 
was  held  that  tbe  court  did  not  abuse  Its 
discretion  in  denying  the  Intervention. 

These  cases  appear  to  go  upon  the  theory 
that  If  tbe  applicant  were  denied  tbe  right  to 
intervene,  he  must  of  necessity  be  practically 
without  remedy,  or  at  least  subject  to  great 
loss  or  embarrassment  It  is  also  recognized 
that  tbe  spirit  of  the  Code  is  in  favor  ot  a 
settlement  of  a  controversy,  bo  far  as  prac- 
ticable without  multiplicity  of  suits,  and 
that  its  provisions  relating  to  parties  should 
be  liberally  construed.  Section  35  of  our 
Civil  Code  provides  that  any  person  may  be 
made  a  party  defendant  who  is  a  necessary 
party  to  a  complete  determination  or  settle- 
ment of  the  question  involved.  Here  the 
question  Involved  is  tbe  right  of  plaintiff 
Ousley  to  a  writ  of  mandamus  against  the 
city :  but  on  tbe  theory  of  the  city  and  the 
National  Surety  Company,  this  writ  is  sought 
to  be  obtained  really  for  the  benefit  of  tbe 
Southern  Surety  Company,  surety  on  the 
supersedeas  bond  at  tbe  expense  of  the  Na- 
tional Surety  Company,  surety  on  the  con- 
struction company's  Indemnity  bond;  and  it 
is  further  contended  that  the  plaintiff  is  sim- 
ply a  holder  of  the  Judgment  for  tbe  South 
em  Surety  Company,  which  has  paid  it  and 
is  seeking  by  this  circuitous  method  to  re- 
imburse itself  at  the  expense  of  tbe  city, 
thereby  becoming  able  to  return  to  the  con- 
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ttructlon  company  the  collateral  deposited 
by  It  The  testimony  on  this  point  was  all 
by  deposition  and  written  exhibits;  and 
hence  this  court  has  the  same  opportunity 
to  weigh  it  as  the  trial  court  had,  and  is  in- 
clined to  the  belief  that  the  claims  already 
referred  to  were  fairly  substantiated,  and 
that,  In  view  of  the  situation  disclosed  by 
such  testimony,  it  would  be  extremely  Inequi- 
table to  permit  the  nominal  plaintiff  to  pro- 
ceed to  judgment  and  relegate  the  other  par- 
ties in  interest  to  other  litigation  which 
might  as  well  be  consolidated  or  conducted 
with  this  in  which  they  seek  to  intervene. 
The  denial  of  their  application  is  final  as  to 
their  rights  in  this  action,  and,  within  the 
spirit  of  the  Code  and  the  decisions  referred 
to,  it  is  the  Judgment  of  the  majority  of  the 
court  ttiat  the  order  denying  intervention  is 
final  and  one  on  which  an  appeal  will  lie, 
and  that,  under  the  drcumstances  shown  by 
the  evidence  referred  to,  it  was  such  error 
as  to  warrant  a  reversal. 

[2]  So  far  as  the  defense  sought  to  be  made 
as  to  the  rightfulness  of  the  issuance  of  the 
writ  against  the  city  and  its  oilicers  is  con- 
cerned, the  case  is  not  properly  before  us, 
as  the  order  for  an  alternative  writ  is  inter- 
locutory and  not  appealable.  Civil  Code,  { 
66& 

[3]  Willie  ordinarily  a  proceeding  In  man- 
damus Involves  only  the  plaintiff  or  defend- 
ant under  obligation  to  perform  some  clear 
legal  duty,  and  while  section  722  of  the  Civil 
Code  (Gen.  St  1900,  i  6318)  provides  that  the 
issues  Joined  by  the  writ  and  the  answer 
must  be  tried,  still  it  has  become  the  settled 
doctrine  that  others  who  are  Interested  in 
the  matter  or  the  result  may  properly  be 
made  parties.  Livingston  v.  McCarthy,  41 
Kan.  20,  20  Pac.  478 ;  State  v.  Railway  O)., 
81  Kan.  430,  435.  105  Pac.  704,  28  L.  R.  A. 
(N.  S.)  1082;  State  v.  DoUey,  82  Kan.  633 
(syL  par.  1),  535,  108  Pa&  846 ;  State  ex  rel. 
V.  Akers,  92  Kan.  169, 172.  140  Pac.  637. 

The  order  refusing  the  application  of  the 
National  Surety  (Company  to  be  made  a  par- 
ty is  reversed,  and  the  cause  is  remanded, 
with  directions  to  grant  the  application  of 
the  National  Surety  Ck)mpany  to  have  the 
Southern  Surety  Company  made  a  party,  and 
to  take  such  further  steps  in  accordance  here- 
with as  may  t>e  proper.  All  the  Justices  con- 
curring. 

(»  Kan.  Ul) 

MEEK  T.  UNION  PAC.  R.  CO.    (Na  19379.) 

(Supreme  Court  of  Kansas.     April  10,  1915.) 

(SyUahut  by  ike  Court.) 

1.  Cabriers   «=»94  —  Failubk   to    Dklitxb 
Goods— Damages  RscovERABiji. 

The  measure  of  damages  for  the  failure  of 
a  cotnmun  carrier  to  deliver  goods  is  the  value 
of  the  goods  at  the  time  and  place  of  destina- 
tion in  the  condition  in  Which  they  should  have 
been  delivered,  and  the  owner  is  entitled  to  re- 


cover such  value,  less  the  charges  for  txaiapot' 
tation  and  delivery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  867-395,  456;  Dec.  Dig.  «=>94.] 

2.  Cabbikrs  ®=>94  —  Sbipmxnt  op  Cattle  — 
Failure  to  Deliveb— Damaoes  Recoveka- 

BIE. 

On  the  Slst  of  October,  1912,  the  plaintiff 
purchased  on  the  marltet  at  Kansas  City  through 
a  commission  company  40  bead  of  stock  catue 
weighing,  in  the  aggregate,  25,510  pounds,  for 
which  he  agreed  to  pay  an  average  price  of  $5.12 
per  hundred.  They  were  shipped  over  defend- 
ant's railway  consigned  to  the  plaintiff  at  Idana 
in  Clay  coimty.  Through  the  negligence  of  the 
defendant  they  were  never  delivered.  Forty- 
seven  days  later  the  plaintiff,  through  the  same 
commission  company,  purchased  35  bead  of  stock 
cattle,  weighing  in  the  aggregate  22,910  pounds, 
and  paid  therefor  the  market  price  at  that  time 
for  that  class  of  stock  cattle,  which  was  $5.85 
per  hundred.  Beld,  that  be  cannot  maintain  an 
action  based  upon  the  right  to  recover  the  differ- 
ence between  the  market  price  of  the  cattle  pur- 
chased on  the  Slst  day  of  October  and  the  price 
at  which  similar  cattle  could  have  been  purchas- 
ed on  the  same  market  47  days  later. 

(Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  if  367-395,  466;   Dec.  Dig.  e=m] 

3.  Dakaoes    •sail  —  NOUINAL    Daxaqbs  — 
Failure  to  Deliver  Shipment. 

Having  paid  nothing  for  the  cattle  wrong- 
fully converted,  and  nothing  for  their  trans- 
portation, the  plaintiff,  upon  the  facta  of  the 
case,  was  entitled  to  recover  only  nominal  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  19-80.  32.  33;   Dec.  Dig.  «=>lll 

Appeal  from  District  Court,  Clay  County. 

Action  by  Q.  E.  Meek  against  ttie  Union 
Pacific  Railroad  Company,  a  corporation. 
From  a  Judgment  for  plaintiff,  defendant  aiH 
peals.  Reversed  and  remanded,  with  direc- 
tions to  render  Judgment  for  defendant 

R.  W.  Blair,  C.  A.  Magaw,  and  T.  M.  Ul- 
lard,  all  of  Topeka,  and  F.  L.  Williams,  of 
Clay  Center,  for  appellant  W.  T.  Rocbe 
and  Dawes  ft  Miller,  all  of  Clay  (Tenter,  for 
appellee. 


PORTER.  J.  This  ia  an  appeal  from  a 
Jndgment  in  plaintiff's  favor  for  damages  al- 
leged to  have  been  caused  by  defendant's 
failure  to  deliver  a  car  load  of  cattle. 

On  the  Slst  of  October,  1912,  a»  plaintlfl 
pnrdiased  on  the  market  at  Kansas  City 
through  a  commission  company  40  bead  of 
stock  cattle  of  the  aggregate  weight  of  25,- 
510  pounds,  paying  an  average  price  of  16.12 
per  hundred,  lliey  were  shipped  over  the 
defendant's  railway  consigned  to  the  plain- 
tiff at  Idana  in  Clay  county.  On  the  same 
day  the  commission  company  purchased  for 
B.  F.  (Larson,  a  customer  at  Belleville^  two 
car  loads  of  stock  cattle,  and  the  three  cars 
went  forward  in  the  same  train  from  Kan- 
sas Clity.  Through  a  mistake  of  the  train 
crew  the  car  consigned  to  the  plaintiff  was 
carried  past  his  station  and  delivered  to  C!ar- 
son  at  Belleville.  On  December  17,  1912,  the 
plaintiff  through  the- same  commission  com- 
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panj  purchased  86  head  of  stock  cattle^ 
weli^ins  Ilk  the  aggregate  22,190  pounds, 
paying  therefor  the  market  price  at  that  time 
for  that  class  of  stock  cattle,  which  was  $5.- 
85  per  hundred.  He  then  brought  this  action 
to  recover  the  sum  of  $186.22,  the  difference 
between  the  price  contracted  to  be  paid  for 
the  first  car  load  and  the  amount  paid  for  the 
second,  and  in  his  petition  alleged  that  the 
cattle  first  purchased  and  those  last  pur- 
chased were  all  of  the  same  general  kind  and 
quality,  and  were  purchased  by  him  for  the 
same  purpose,  viz.,  stock  cattle;  that  the 
sum  sued  for  was  the  damages  he  sustained 
by  reason  of  the  advance  in  the  market  price 
of  such  cattle. 

An  employ^  of  the  commission  company 
testified  on  behalf  of  plaintiff  that  $6.12  was 
the  average  cost  of  the  first  cattle;  that  he 
saw  them  In  the  yards.  His  testimony  fur- 
ther showed  that  the  commission  company 
paid  $5.85  as  the  average  market  price  of 
the  cattle  purchased  on  the  17th  day  of  De- 
cember; that  the  market  price  of  stock  cat- 
tle varied  from  day  to  day  from  25  cents  to 
40  cents  per  hundred,  and  that  the  price 
gradually  advanced  from  the  31st  day  of  Oc- 
tober till  the  17th  day  of  December. 

[1]  The  general  rule  which  obtains  every- 
where with  respect  to  the  measure  of  dam- 
ages for  the  conversion  of  property  is  stated 
in  the  syllabus  of  Shemrd  v.  Pratt,  16  Kan. 
200,  as  follows: 

"In  actions  in  the  nature  of  trover  for  the 
conversion  of  personal  property,  the  measure  of 
damages  is  ordinarily  the  value  of  the  property 
at  the  time  of  the  conversion,  with  interest 
thereon  to  the  date  of  the  verdict."    SjL  8. 

See,  also,  Ball  ▼.  Campbell  &  Gilbert,  30 
Kan.  177,  2  Fac.  165;  Simpson  v.  Alexander, 
35  Kan.  225,  11  Fac.  171;  Dodson  v.  Cooper, 
87  Kan.  346,  15  Fac.  200. 

In  Gentry  v.  Kelley,  40  Kan.  82,  30  Fac. 
186,  the  action  was  for  the  conversion  of  a 
stock  of.  goods,  and  the  court  approved  the 
rule  that  the  proper  measure  of  damages  was 
the  value  of  the  goods  at  Sallna  and  not  at 
some  wholesale  point  like  Kansas  City,  St 
Louis,  or  Chicago. 

It  has  been  repeatedly  held  that  the  meas- 
ure of  damages  for  the  failure  of  the  comr 
mon  carrier  to  deliver  goods  is  the  value  of 
the  goods  at  the  place  of  destination  at  the 
time  and  In  the  condition  whidi  they  should 
have  been  delivered. 

"The  owner  is  entitled  to  have  the  equiva- 
lent of  the  goods  at  that  place,  in  the  condi- 
tion In  which  the  carrier  undertook  to  deliv- 
er them,  less  the  charges  for  transportation 
and  delivery."  8  Sutherland  on  Damages 
(3d  Ed.)  I  918. 

Where  the  action  against  the  carrier  Is  for 
conversion,  the  value  is  to  be  determined 
with  reference  to  the  time  of  the  conversion 
at  the  place  where  It  occurred,  which  is  the 
place  of.  destination  In  this  case  and  not  that 
of  shipment     6  Cya  630;    Union  B.  B.  ft 


Transportation  Co.  ▼.  Traube,  59  Mo.  856; 
RaUroad  Co.  v.  O'Donneil.  49  Ohio  St  489, 
32  N.  B.  476,  21  U  R.  A  117,  34  Am.  St  Rep. 
579;  Sturgeon  v.  St  Louis,  Kansas  City  & 
Northern  Railway  Co.,  65  Mo.  669. 

Where  the  loss  occurs  after  leaving  the 
place  of  shipment,  the  recovery  is  to  be  meas- 
ured by  the  value  at  destination.  The 
Steamboat  Elmlly  v.  Carney,  5  Kan.  645. 

"In  determining  the  value  at  point  of  destina- 
tion, the  unpaid  freight  should  oe  deducted,  for 
while  tUe  shipper  is  not  bound  to  pay  fre!|;ht 
where  the  carrier  fails  to  perform  his  obligation 
to  deliver  in  good  condition,  yet  he  should  not 
have  the  advantage  of  the  increased  value  of  the 
goods  due  to  their  transportation;  that  is,  the 
shipper  is  entitled  to  the  net  value  at  the  place 
of  destination."    6  Cyc.  631. 

See,  also,  Miami  Co.  v.  Railway  Co.,  88  S. 
C.  78,  16  S.  E.  339,  21  L.  R.  A.  123. 

[2]  It  Is  clear  that  the  plaintiff  cannot 
maintain  the  action  based  upon  the  right  to 
recover  the  difference  between  the  market 
price  of  the  cattle  on  the  31st  day  of  October 
and  that  at  which  similar  cattle  could  have 
been  purchased  on  the  same  market  47  days 
later.  His  contention  is  that  it  was  for  the 
Jury  to  determine  whether  that  was  a  rea- 
sonable time,  under  all  the  circumstances,  for 
him  to  reinstate  his  deal  and  repurchase  cat- 
tle to  take  the  place  of  those  wrongfully 
converted  by  the  defendant  The  doctrine 
plaintiff  relies  upon  has  sometimes  been  ap- 
plied where  the  property  converted  has  a 
uniform  standard  of  value  like  stocks,  bonds, 
or  grain,  and  in  such  cases  it  has  been  held 
to  be  the  duty  of  the  InJuiM  party  to  go 
upon  the  market  within  a  reasonable  time 
and  reinstate  his  deal  by  a  repurchase  of  the 
property  at  the  market  price,  but  that  rule 
is  applied  only  where  the  property  U  of  such 
uniform  quality  and  price  that  Its  value  at 
the  place  where  the  conversion  occurred  can 
be  shown  in  no  better  way  than  by  the  mar- 
ket price  where  purchased,  and  for  the  fur- 
ther reason  that  in  such  a  case  it  is  the  duty 
of  the  injured  party  to  minimize  and  lessen 
his  damages  as  much  as  possible.  Ball  v. 
Campbell  &  Gilbert,  supra ;  Maddux  v.  Tele- 
graph Ga,  92  Kan.  619,  141  Fac  585.  That 
measure  of  damages  has  no  application  to  a 
case  where  the  property  varies  in  price  and 
quality  as  In  the  present  Instance. 

The  practical  difficulties  in  the  way  of  cor- 
rectly measuring  the  damages,  upon  plain- 
tiff's theory  of  the  case,  is  apparent  from 
the  evidence.  The  plaintiff  never  saw  the 
first  cattle  purchased.  One  witness,  an  em- 
ploy6  of  the  commission  company,  saw  them, 
but  he  had  never  seen  the  second  lot;  no 
witness  testified  who  saw  both  lots  of  cattle, 
and  there  was  nothing  in  the  evidence  to 
show  that  the  quality  of  thoee  purchased  In 
the  second  car  load  was  the  same  as  those  In 
the  first  car  load.  While  there  was  evidence 
that  both  loads  of  cattle  answered  the  same 
general  description  of  stock  cattle,  there  was 
no  evidence  that  the  cattle  In  the  first  loc 
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were  of  the  same  quality  and  value  as  those 
purchased  later.  Every  one  knows  that  while 
cattle  are  classed  on  the  market  as  beef  cat- 
tle, stock  cattle,  feeders,  etc.,  dlfTerent  lots  of 
cattle  In  each  class  vary  In  price  according 
to  quality.  When  the  first  purchase  was 
made  It  appears  that  cattle  of  this  general 
class  varied  in  price  from  25  cents  to  40  cents 
per  hundredweight,  and  there  was  a  variance 
In  the  prices  of  the  same  class  of  cattle 
when  the  second  lot  was  purchased.  Tboee 
purchased  on  the  17th  of  December  averaged 
in  weight  50  jwunds  heavier  than  those  in 
the  first  lot 

It  is  also  a  well-established  rule  that  if 
the  value  of  the  property  at  the  time  and 
place  of  conversion  is  shown  by  the  evidence 
to  be  less  tlian  the  cost  to  the  owner,  he  is 
entitled  to  nothing  more  thair  nominal  dam- 
ages. Ball  T.  Campbell  &  Gilbert,  supra; 
Maddux  v.  Telegraph  Co.,  supra.  In  both  of 
these  cases  the  principle  was  applied  that 
where  the  evidence  showed  that  the  owner 
could,  within  a  reasonable  time,  have  rein- 
stated his  deal  at  a  lower  price  than  that 
originally  paid,  be  sustained  no  damages 
whatever.  In  order  for  the  plaintiff  to  re- 
cover substantial  damages,  he  must  Iiave 
shown  by  the  evidence  that  when  the  conver- 
sion took  place  the  value  of  the  cattle  at 
Idana  exceeded  the  price  be  agreed  to  pay, 
plus  the  cost  of  freight  and  transportation. 
The  case  here  is  controlled  by  the  same  prin- 
ciple applied  in  the  case  of  Meixell  v.  Kirk- 
patrick,  29  Kan.  680.  There  the  purcliaser 
of  municipal  bonds  at  a  given  price  failed  to 
obtain  possession  of  the  bonds  because  of  the 
wrongful  act  of  an  agent  of  the  vendor.  He 
had  paid  nothing  on  the  contract,  however, 
and  it  was  held  be  was  entitled  to  recover 
as  damages,  not  the  value  of  the  bonds,  but 
only  such  value  less  the  contract  price. 

[3]  The  plaintiff  did  not  bring  the  action 
with  the  Intention  of  recovering  the  value  of 
the  cattle  at  Idana,  where  the  conversion 
took  place,  obviously  because  upon  that  theo- 
ry he  might  not  have  been  able  to  prove  that 
he  sustained  any  damages.  If  he  had  sought 
to  maintain  the  action  upon  the  only  recog- 
nized theory  of  the  law  as  to  the  correct 
measure  of  damages  in  such  a  case,  he  would 
have  been  entitled  to  recover  whatever  he 
could  show  the  value  of  the  cattle  were  at 
Idana  when  the  conversion  took  place,  pro- 
vided the  value  there  exceeded  what  he  had 
agreed  to  pay  for  the  cattle  with  the  freight 
added.  Since  he  has  paid  nothing  for  the 
cattle  and  had  not  paid  the  freight  charges, 
it  is  manifest  upon  the  evidence  that  he 
would  have  been  entitled  to  recover  no  more 
than  nominal  damages. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  render 
Judgment  for  the  defendant  All  the  Jus- 
tices concurring. 


(95  Kan.  im 
STATE  T.  TEATER.     (No.  19482.) 
(Supreme  Court  of  Kansa&     April  10,  1915.) 

{SvUabut  by  the  Court.) 

1.  Ceimikai,  Law  <S=>380  —  Chabacibb  Evi- 
dence— Competency. 

Where  a  witness  testifies  that  the  defend- 
ant has  a  good  general  reputation  for  peace  and 
quietness,  and  upon  cross-examination  is  asked 
iJE  be  has  not  beard  reports  of  particular  quar- 
rels or  acts  of  violence  in  which  the  defend- 
ant participated,  to  which  the  witness  returns 
a  negative  answer,  the  defendant  is  not  then  en- 
titled to  offer  testimon;  to  show  that  the  quar- 
rels or  acts  of  violence  spoken  of  never  occur- 
red. 

[ISd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  843,  845;  Dec.  Dig.  ^=> 
380.] 

2.  CaiMiNAi.  Law  «=»448— EvinEHcB— Con- 
clusions— Competency. 

No  error  is  committed  in  excluding  testi- 
mony as  to  the  conclusions  of  a  witness  that 
certain  persons  engaged  in  an  affray  with  the 
defendant  appeared  to  witness  to  be  "trying  to 
get  hold  of  him  to  get  him  down." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1035-1039,  lMl-1043,  1045, 
1048-1051;   Dec.  Dig.  «=»448.] 

3.  Homicide  «=3308,  340— In8Tbcction&— D«- 
obees — Harmless  Ebbor. 

The  defendant  who  was  charged  with  mur- 
der in  the  second  degree,  and  convicted  of  man- 
slangbter  in  the  third  degree,  complains  of  in- 
structions that  were  submitted  to  the  jury  up- 
on the  higher  degrees  of  homicide.  Held,  tbax 
he  suffered  no  prejudice  from  the  instructions 
as  to  the  degrees  of  the  offense  of  which  he  was 
acquitted,  and,  further,  that  there  waa  testi- 
mony in  the  case  which  warranted  the  submis- 
sion of  instructions  on  the  higher  degrees. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |§  642-647,  716-717,  720;  Dec  Dig. 
«S=>308,  340.] 

4.  Homicide  €=»255 — Manslauqhteb  in  the 
Thibd  Degkek— SuFriciENCY  OF  Evidence. 

The  evidence  in  the  case  is  held  to  be  suffi- 
cient to  support  the  verdict  finding  the  defend- 
ant guilty  of  manslaughter  in  the  third  degree. 
[Ed.   Note. — For  other  cases,    see   Homicide, 
Cent  Dig.  §§  539-541 ;   Dec.  Dig.  <S=»255.] 

Appeal  from  District  Court  Morris.  County. 

B.  A.  Teater  was  convicted  of  manslaugh- 
ter in  the  third  degree,  and  appeals.  Af- 
firmed. 

E.  J.  Sheldon  and  S.  J.  Shively,  both  of 
Paola,  and  M.  B.  Nicholson,  of  Council  Grove, 
for  appellrint  S.  M.  Brewster,  Atty.  Gen.,  C. 
A.  Crowley,  of  Council  Grove,  and  J.  L. 
Hunt  of  Topeka,  for  the  State. 

JOHNSTON,  C.  J.  H.  A.  Teater  was  con- 
victed of  manslaughter  in  the  third  degree 
for  the  killing  of  Archie  Capps,  and  appeals. 

On  August  9,  1913,  Yeater,  a  robust  man 
about  31  years  of  age,  and  Harry  Capps„  who 
was  about  16  years  of  age,  were  both  employ- 
ed by  the  Missouri  Pacific  Railway  Company 
at  Council  Grove,  Yeater  at  the  roundhouse 
as  an  engine  crew  caller,  and  Harry  Capps  at 
the  passenger  depot  as  a  train  crew  caller. 
It  appears  that  at  about  11  o'clock  of  that 
night  Harry  Capps  called  Yeater  on  the  tele- 
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phone  to  Inquire  about  a  certain  engine  crew, 
and  Teater  answered  talm  in  a  rather  rough 
and  profane  manner.  Capps  reported  Yea- 
ter's  action  to  Mr.  Bowers,  the  night  foreman 
at  the  roundhouse,  who  was  a  brother-in-law 
of  Teater,  and  shortly  afterward  Teater 
went  to  the  depot  and  demanded,  as  it  is 
claimed,  that  Harry  Capps  go  to  the  foreman 
and  repudiate  the  complaint  he  had  made. 
Capps  refused  to  do  so,  and  as  he  started  to 
leave  the  depot  Teater  followed  and  seized 
and  pushed  him  about,  and  while  they  were 
quarreling  oyer  the  matter  Archie  Capps, 
Harry's  brother,  who  was  about  20  years  of 
age,  came  up  and  inquired  of  Harry  the  rea- 
son for  the  quarrel.  Being  told  by  him  that 
Teater  wanted  him  to  "go  over  and  He  to 
Bowers,"  Archie  entered  into  the  discussion, 
and  as  Harry  started  to  the  well  to  get  a 
drlnl{  Archie  was  beard  to  say  to  "come  on 
and  whip  him,"  or  some  such  expression.  In 
the  fighting  which  Immediately  followed,  and 
In  which  all  three  of  them  participated,  Ar- 
chie Capps  was  cut  by  Teater  upon  the  upper 
and  left  side  of  the  abdomen,  puncturing  and 
lasceratlng  the  peritoneum  and  causing  his 
death  on  August  14,  1913.  On  the  trial  it  was 
contended  that  Teater  acted  in  self-defense, 
and  that  he  was  only  protecting  himself  from 
the  assaults  of  the  Capps  brothers  when  he 
Inflicted  the  wounds  upon  Archie  Capps.  He 
Introduced  evidence  tending  to  show  that  he 
was  a  man  of  good  character  and  reputation 
and  had  not  been  In  trouble  before.  The  Jury 
found  Teater  guilty  of  third  degree  man- 
slaughter, and  from  the  Judgment  of  convic- 
tion he  appeals. 

[1]  The  first  assignment  of  error  is  the  ex- 
clusion of  testimony  offered  to  show  that  the 
defendant  had  never  attacked  the  witness 
or  had  trouble  with  him.  A  number  of  wit- 
nesses had  testified  in  favor  of  defendant  to 
the  effect  that  he  had  the  reputation  of  be- 
ing a  peaceable,  quiet,  and  law-abiding  citi- 
zen, and  one  of  them  was  asked  on  cross-ex- 
amination if  he  had  not  heard  of  a  quarrel 
between  defendant  and  Adklns,  as  well  as 
with  some  others  named,  and  he  replied  that 
he  had  not.  Later  Adklns  was  called  by  the 
defendant  as  a  witness,  and  was  asked  if  de- 
fendant had  ever  chased  him  around  the  en- 
gine house  with  a  knife  In  his  hand.  An  ob- 
jection to  the  question  was  sustained.  The 
defendant  says  the  inquiry  as  to  quarrels 
with  Adklns  and  others  bad  suggested  to  the 
Jury  that  there  had  been  such  quarrels,  and 
that  he  desired  and  was  entitled  to  show  that 
no  such  quarrels  had  occurred.  No  error 
was  committed  in  sustaining  the  objections 
and  in  refusing  to  enter  upon  a  trial  of  these 
collateral  Issues.  The  subject  of  inquiry  was 
the  general  reputation  of  the  defendant  in 
the  community  for  peace  and  quietness.  Wit- 
nesses stated  that  It  was  good,  and  their 
statements  were  then  tested  oi\  cross-exam- 
ination by  asking  them  If  they  bad  not  beard 
people  speak  of  certain  actions  of  the  defend- 
ant that  were  disorderly  and  violent  While  a 


witness  who  has  testified  as  to  reputation  may 
not  be  cross-examined  as  to  his  own  knowl- 
edge of  specific  acts  and  derellcttons  of  the 
person.  It  is  permissible  to  ask  him  If  he  has 
not  heard  reports  of  acts  or  doings  that  were 
inconsistent  with  the  good  reputation  which 
the  witness  had  attributed  to  such  person. 
State  V.  McDonald,  57  Kan.  537,  46  Pac.  966. 
In  this  case  the  testimony  in  chief  and  on 
cross-examination  related  to  the  subject  of 
reputation  or  what  people  said  of  the  defend- 
ant, and  not  to  the  personal  knowledge  or 
opinion  of  the  witnesses  as  to  his  conduct. 
Of  course,  this  right  of  Inquiry  should  not 
be  abused  by  insinuating  that  reports  were 
current  for  which  there  was  no  basis,  but  it 
cannot  be  said  that  the  questions  were  not 
asked  in  good  faith,  nor  that  the  right  was 
abused  in  this  instance.  It  appears  that  no 
objections  were  made  by  the  defendant  to  the 
questions  asked  by  the  state,  nor  were  any 
motions  made  to  strike  out  the  answers  ttiat 
were  given.  Even  if  the  Inquiry  was  extend- 
ed too  far  or  was  wholly  unwarranted,  it 
would  not  Justify  the  introduction  of  testi- 
mony which  was  clearly  outside  of  the  sub- 
ject of  the  defendant's  reputation,  and  which 
related  to  specific  acts  of  his  which  were 
wholly  collateral  to  the  issues  on  trial.  If 
anything  extraneous  or  irrelevant  is  brought 
into  a  case,  it  should  be  struck  out,  and  the 
Jury  instructed  that  no  consideration  be  giv- 
en to  it.  When  the  defendant  undertook  to 
Introduce  testimony  of  specific  acts  for  the 
purpose  of  overcoming  any  effect  that  might 
have  resulted  from  the  inquiries  as  to  reports 
of  defendant's  misconduct,  the  court  stated 
that  the  Jury  would  be  Instructed  on  that 
phase  of  the  case.  In  its  Instructions  the 
court  did  say  to  the  Jury  that: 

"Statements  made  by  attoraeys  Id  the  course 
of  the  trial  or  the  assumption  of  any  fact  in 
any  question  asked  of  a  witness  and  which  is 
not  supported  by  any  evidence  should  not  be 
considered  by  you." 

[2]  The  next  assignment  of  error  is  the 
striking  out  of  the  testimony  of  a  witness  in 
regard  to  the  affray  where  he  said: 

"It  looked  to  me  as  though  they  [the  Capps 
boys]  were  trying  to  get  bold  of  him  [the  de- 
fendant] to  get  hljn  down." 

This  was  a  mere  conclusion  of  the  witness. 
The  acts  of  the  Capps  might  have  been  de- 
scribed and  stated  instead  of  the  inferences 
and  conclusions  of  the  witness  as  to  what 
.they  were  trying  to  do.  It  belonged  to  the 
Jury  to  draw  the  Inferences  from  the  testi- 
mony as  to  the  purpose  of  those  engaged  in 
the  fight  However,  the  ruling,  if  it  had  been 
erroneous,  was  of  no  materiality,  as  the  wit- 
ness was  subsequently  allowed  to  testify  what 
the  Capps  did,  and  also  what  they  appeared 
to  be  trying  to  do,  during  the  fight 

[3]  There  Is  a  contention  that  the  evidence 
in  the  case  did  not  warrant  the  court  in  In- 
structing the  Jury  as  to  the  offenses  of  mur- 
der in  the  second  degree  and  manslaughter  In 
the  first  and  second  degrees,  and  it  is  far- 
ther contended  that  under  the  evidence^  ti» 
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(iefendant  was  not  gnllty  of  any  offense,  and 
tbat  the  etabbing  and  killing  of  Archie  Capps 
was  done  by  the  defendant  in  self-defense, 
and  was  Justifiable.  In  y lew. of  the  testimony 
in  the  case,  it  would  be  very  difficult  to  dem- 
onstrate that  the  court  was  not  warranted 
in  submitting  instmctions  as  to  the  higher 
degrees,  but,  however  that  may  be,  the  de- 
fendant was  convicted  of  manslaughter  in  the 
third  degree,  and,  having  been  -acquitted  of 
the  higher  degrees  charged,  he  suffered  no 
prejudice  from  the  instructions  complained 
of,  and  has  no  good  reason  to  complain. 

[4]  The  contention  of  the  defendant  that 
there  is  a  lack  of  evidence  to  sustain  the  find- 
ing of  the  Jury  cannot  be  sustained.  It  is 
Insisted  in  bis  behalf  that  the  Capps  were 
the  aggressors ;  that  they  not  only  attacked, 
but  pursued,  him  until  he  was  compelled  to 
use  the  knife  upon  them;  and  that  at  the 
time  it  was  used  he  was  in  imminent  and 
immediate  danger  of  great  bodily  harm.  On 
the  other  hand,  it  is  the  claim  of  the  state, 
and  there  Is  testimony  to  sustain  it,  that  it 
was  the  defendant  who  brought  on  the  diflS- 
culty  which  resulted  In  the  death  ot  Archie 
Capps.  His  attitude  towards  the  boy,  Harry 
Capps,  in  the  depot  was  hostile  and  menac- 
ing. He  used  threatening  and  abusive  lan- 
guage, and  when  Harry  started  to  leave  him 
and  go  outside  the  defendant  followed,  grab- 
bed hold  of  Harry,  pushed  and  shoved  him 
about,  drew  back  his  clinched  fist,  and  applied 
Tile  epithets  to  him.  About  that  time  Archie 
came  up  and  Inquired  as  to  the  cause  of  the 
qnanel,  and  was  told  by  Harry  that  defend- 
ant was  trying  to  make  him  He  to  Bowers, 
the  foreman  at  the  roundhouse.  There  is  tes- 
timony that  Archie  then  said  that  be  had 
stood  it  as  long  as  he  conld,  and  to  "come 
on  and  whip  him."  Another  witness  said 
that  Archie's  statement  was,  "We  are  enough 
for  him."  Another  testified  that  Archie's 
statement  was,  "There  Is  enough  ot  us  here 
to  settle  this;  come  on,  Harry,  we  will  fix 
him."  There  Is  mudi  In  the  testimony  which 
warrants  the  inference  that  the  fight  which 
ensued  was  only  a  continuation  of  the  quar- 
rel which  the  defendant  provoked,  and  which 
was  not  ended  until  Archie  was  stabbed  by 
the  defendant  It  is  true  that  it  was  a  two 
to  one  fight,  but  the  Capps  were  young  and 
Immature,  while  the  defendant  was  a  large, 
robust  man,  31  years  old,  and,  besides,  it  Is 
testified  that  the  younger  of  the  boys  took  no 
part  in  the  fight  except  when  defendant  got 
his  brother  down.  It  was  fairly  a  question 
for  the  Jury  whether  the  defendant  provoked 
the  affray,  and  also  -whether  there  was  a  ne- 
cessity to  use  a  knife,  or,  rather,  whether  the 
defendant  was  under  a  reasonable  belief  that 
he  was  in  Imminent  danger  of  great  bodily 
harm  when  the  knife  was  used.  The  general 
mle  is  that  self-defense  is  not  available  to 
one  who  provokes  an  affray  in  which  a  homi- 
cide is  committed  unless  he  withdraws  from 
Che  combat  and  indicates  to  his  opponent  a 
desire  for  peace.    It  has  been  said  that: 


"^t  is  not  «non^  to  Justify  or  ennse  tlie  hom- 
icide that  in  the  course  of  the  difficulty  it  be- 
came necessary  for  defendant  to  kill  the  de- 
ceased in  order  to  save  his  own  life  or  prevent 
ereat  bodily  harm;  bat  he  must  also  have  been 
tree  from  fault  in  provoking  or  continoing  the 
difficulty  which  resulted  in  the  killing.  In  sadi 
case  defendant  is  guilty  of  murder  or  man- 
slaughter."   21  Cyc.  805. 

Even  If  the  Capps  should  be  regarded  as 
the  aggressors  In  the  difficulty,  it  would  not 
necessarily  Justify  the  defendant  in  taking 
the  life  of  either  assailant.  The  Jury  may 
have  inferred  from  the  evidence  that  defend- 
ant had  no  reasonable  ground  for  the  belief 
that  there  was  a  necessity  for  him  to  kill 
Archie  in  order  to  save  himself  from  deatli 
or  great  bodily  harm,  and  that  he  did  not.  In 
fact,  have  such  belief.  In  State  v.  Bogers,  18 
Kan.  78,  26  Am.  Bep.  754,  it  was  held,  lo 
effect,  that  a  blow  with  the  hand  unaccom- 
panied by  anything  to  indicate  a  desire  to 
kill  or  do  great  bodily  harm  does  not  Justify 
the  one  assailed  in  the  killing  of  an  assail- 
ant, although  the  former  may  have  retreated, 
and  the  latter  did  not  indicate  an  abandon- 
ment of  the  oonfiict.  In  deciding  the  case  It 
was  further  said  that: 

"The  authorities  oniformily  hold  that  the  p»- 
son  who  first  commences  a  malicious  assault, 
then  continues  to  advance  as  the  assailed  re- 
treats, or  does  not  In  good  faldi  attempt,  so 
far  as  he  can,  to  withdraw  from  the  combat, 
and  abandon  the  conflict,  cannot  justify  taUng 
the  life  of  bis  adversary,  however  necessary  it 
may  be  to  save  bis  own,  and  must  be  deemed 
to  have  brought  upon  himself  the  necessity  ot 
killing  his  fellow  man."  18  Kan.  85,  28  Am. 
Bep.  754. 

Nothing  In  the  record  indicated  that  tbe 
defendant  at  any  time  retreated  from  the  con- 
flict or  uttered  any  expression  of  a  desire  tor 
peace.  He  appears  to  have  had  the  advan- 
tage of  his  opponents  throughout  tbe  fight, 
and  the  testimony  is  that  he  had  the  deceased 
down  a  number  of  times  while  his  assailants 
appear  to  have  been  unable  to  put  him  down. 
The  knife  which  he  used  was  drawn  early 
in  the  fight,  and  It  appears  that  he  cat  Harry 
in  three  places,  and  that  Archie  was  stabbed 
in  the  abdomen,  again  near  tbe  spine  in  the 
small  of  the  back,  and  also  in  his  back  un- 
der the  shoulder  blade.  The  defendant  says 
he  used  the  knife  deliberately,  and  did  tbe 
cutting  on  purpose,  "let  the  consequences  be 
what  they  would."  This  statement,  taken  in 
connection  with  other  facts  brought  out  in 
the  case,  strongly  tended  to  support  a  charge 
of  an  offense  of  a  higher  degree  than  the  one 
of  which  he  was  convicted.  It  is  suggested 
that  the  stabbing  may  not  have  caused 
Archie's  death,  and  that  it  may  have  resulted 
from  his  transportation  to  the  hospital  and 
the  treatment  that  be  received  there.  The 
testimony  of  the  physicians  and  surgeons  In 
charge  of  Archie  abundantly  supports  the 
contention  that  the  stabbing  was  the  proxi- 
mate cause  ot  Archie's  death. 

The  Judgment  of  the  district  court  is  affirm- 
ed.    AU  the  Justices  concurring. 
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LYNN  V.  LYNN.    (No.  19391.)  t 
(Supreme  Court  of  Kansas.     April  10,  1915.) 

(Bt/ttabut  by  the  Oowrt.) 
1.  DivoBCE  «=]71— Res  Judicata. 

In  an  action  for  divorce  brought  by  the 
husband  in  the  district  court  of  Montgomery 
county  in  February,  1910,  the  wife  filed  a  cross- 
petition  aiiking  that  the  divorce  be  granted  to 
her  on  the  ground  of  his  extreme  cruelty  and 
gross  neglect  of  duty.  There  was  a  hearing  in 
November,  1911,  when  the  court  took  the  case 
onder  advisement,  but  recommended  that  the 
parties  try  living  together  again  as  husband 
and  wife.  In  April,  1912,  the  wife  mado  an 
application  for  a  further  hearing,  alleging 
that  the  defendant  continued  to  treat  her 
with  extreme  cruelty.  There  was  a  bearing 
upon  this  application  in  October,  1912,  and 
at  the  same  term,  in  November,  1912,  a  final 
judgment  was  rendered  refusing  a  divorce 
to  either  party,  but  awarding  the  custody 
of  the  children  to  the  wife  and  providing  a 
division  of  the  property.  On  the  14th  day  of 
March,  1913,  the  wife,  having  removed  to 
Cbadtauqua  counter,  brought  an  action  for  di- 
vorce in  the  district  court  there,  and  alleged 
extreme  cr«elty  and  gross  neglect  of  duty.  Ihe 
defendant  filed  a  plea  of  rea  judicata  alleging 
that  the  matters  had  been  adjudicated  in  the 
former  action.  Held,  that  a  judgment  in  the 
wife's  favor  based  upon  evidence  of  acts  occur- 
ring subsequent  to  the  filing  of  the  pleadings  in 
the  former  action  will  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  Si  554-558;    Dec  Dig.  «s>171.] 

Z.  DivoBCK  <S=3lli—  Mattxbs  Considebed  — 
Belationb  Dubino  Pendency  of  Pbiok 
Action. 

In  determining  whether  a  divorce  should 
or  should  not  be  granted  in  such  a  case,  the 
court  may  properly  take  into  consideration  facts 
showing  the  failure  of  the  parties  to  live  hap- 
pily together  prior  to  and  during  the  pendency 
of  the  former  action. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §S  365,  3G6 ;   Dec.  Dig.  <S=3lll.] 

3.  CoOBTs  <g=>475  —  Conflict  of  Jubisdic- 

TiON— Pbovision   fob  Childbbn. 

Since  the  district  court  of  Chautauqua 
county  made  the  same  order  with  respect  to 
the  custody  of  the  children  as  was  made  by  the 
district  court  of  Montgomery  county,  there  is 
no  room  for  conflict  of  jurisdiction  between  the 
two  courts. 

[Ed.  Note.— For  other  cases,  sec  Courts,  Cent. 
Dig.  jl  1229,  1231-1239,  1247-1259;  Dec  Dig. 
«=»470.1 

Appeal  from  District  Court,  Chautauqtia 
County. 

Action  by  lea  Minnie  Lynn  against  Wil- 
liam T.  Lynn.  From  a  judgment  for  plain- 
tlir,  defendant  appeala    Affirmed. 

Hal  R.  Clark,  of  Independence,  for  appel- 
lant   3.  B.  Brooks,  of  Sedan,  for  appellee. 

PORTER,  J.  In  this  action  the  plaintiff 
was  awarded  a  decree  for  absolute  divorce 
and  was  given  the  custody  of  two  minor  chil- 
dren.   The  defendant  appeals. 

The  petition  was  filed  in  tbe  district  court 
of  Chautauqua  county  on  the  14th  day  of 
Blarcb,  1913,  and  alleged  extreme  cruelty 
and  also  gross  neglect  of  duty,  in  the  failure 
of  defendant  to  support  the  plalntlfC  and  the 
children  of  the  marriage.  The  answer  con- 
tained  four   separate    divisions   or   counts. 


The  first  three  amounted  to  no  more  than  a 
general  denial.  The  fourth  pleaded  that  the 
Issues  raised  by  the  petition  were  res  judi- 
cata. The  facts  relied  upon  In  this  plea  are 
substantially  these:  In  February,  1910,  at 
which  time  the  parties  both  resided  In  Mont- 
gomery county,  the  husband  brought  an  ac- 
tion In  the  district  court  there  for  divorce, 
and  the  wife  filed  a  cross-petition,  asking 
that  the  divorce  be  granted  to  her,  and  alleg- 
ing the  same  general  grounds  as  In  the  pres- 
ent action.  It  appears  that  there  were  two 
hearings  of  the  case  by  the  court  in  Mont- 
gomery county;  the  first  in  November,  1911, 
at  which  time  the  court,  having  heard  the 
evidence,  took  the  case  under  advisement, 
but  suggested  to  the  parties  that  In  the  mean- 
time they  try  living  together  again  as  hus- 
band and  wife.  In  April,  1912,  Mrs.  Lynn 
made  a  written  application  to  the  district 
court  of  Montgomery  county  for  a  further 
hearing,  and  alleged  that  she  had  endeavor- 
ed to  the  best  of  her  ability  to  live  at  her 
home  and  be  a  faithful  and  obedient  wife, 
but  that  the  husband  bad  continued  to  treat 
her  with  extreme  cruelty,  and  spedfled  a 
number  of  particular  Instances  of  cruelty  up- 
on his  part  There  was  a  hearing  upon  the 
application  in  October,  1912,  at  which  the 
court  permitted  the  parties  to  Introduce  evi- 
dence covering  their  relations  up  to  that 
time.  At  the  same  term,  and  in  November, 
1912,  a  final  judgment  was  rendered,  refus- 
ing a  divorce  to  either  party,  but  awarding 
the  custody  of  the  children  to  the  wife,  and 
providing  for  a  division  of  the  property. 

[1]  In  the  present  case  the  district  court 
of  Chautauqua  county  first  tried  out  the 
question  of  res  judicata,  and  upon  the  evi- 
dence found  in  part  upon  that  question  In 
favor  of  the  defendant,  and  In  part  In  favor 
of  the  plalntltf,  and  held  that  all  allegations 
In  plaintiff's  petition  of  wrongful  acts  which 
occurred  prior  to  the  filing  of  the  petition, 
answer,  and  reply  In  the  husband's  case 
brought  In  the  district  court  of  Montgomery 
county  constitute  no  grounds  for  recovery  In 
the  present  suit,  but  that  all  allegations  of 
wrongful  acts  occurring  since  that  time  are 
matters  over  which  the  court  acquired  juris- 
diction, and  thereupon  continued  the  cause 
until  the  next  regular  term  for  trial  upon 
such  issues.  At  the  September  1913,  term, 
the  case  was  tried,  and  the  court  found  that 
the  defendant  was'  guilty  of  acts  of  extreme 
cruelty  and  gross  neglect  of  duty  and  failure 
to  support  the  plalntilf  subsequent  to  the  fil- 
ing of  the  last  pleading  in  the  case  in  Mont- 
gomery county,  and  adjudged  that  the  plain- 
tiff Is  entitled  to  a  decree  of  divorce,  and 
gave  her  the  control  and  custody  of  the 
two  minor  children.  The  court  also  made  a 
division  of  the  property  between  the  parties. 

[2,  3]  There  is,  as  we  view  the  record,  but 
one  question  really  Involved  In  the  appeal, 
and  that  is  whether  the  court  was  right  in 
its  ruling  respecting  the  matters  which  had 
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been  adjudicated  in  the  former  action.  The 
defendant  proved  by  the  testimony  of  tbe 
Judge  of  the  district  court  of  Montgomery 
county  that  In  the  application  for  a  rehear- 
ing be  placed  no  limit  upon  the  evidence,  and 
permitted  both  parties  to  relate  all  they 
knew  or  claimed  to  Icnow  respecting  their 
relations  and  the  conduct  of  each  toward  the 
other  up  to  the  time  of  tbe  hearing.  We  fail 
to  discover  any  ground  for  objection  to  the 
course  pursued  by  the  trial  court  The  dis- 
trict Judge  of  Montgomery  county,  upon  a 
consideration  of  all  that  the  evidence  dis- 
closed at  tbe  time  he  tried  the  cause,  be- 
lieved it  to  be  the  best  for  both  parties  to 
deny  them  a  divorce;  but  that  decision 
would  not  constitute  a  bar  to  another  action 
by  either  party  based  upon  facts  occurring 
subsequent  to  that  hearing.  Moreover,  the 
trial  court  in  the  present  action,  In  determin- 
ing whether  a  divorce  should  or  should  not 
be  granted,  might  well,  we  thinlc,  talte  into 
consideration  some  of  the  facts  showing  the 
failure  of  the  parties  to  live  happily  together 
before  that  time,  the  failure  of  the  defendant 
sutisequent  to  the  hearing  in  November,  1912, 
to  provide  for  the  support  of  the  family,  and 
his  continual  acts  of  cruelty  toward  the  wife, 
any  one  of  which  might,  in  tbe  opinion  of 
the  trial  court,  be  properly  considered  as  the 
"last  straw." 

It  is  urged  by  the  defendant  that,  the  dis- 
trict court  of  Montgomery  county  having 
first  acquired  Jurisdiction  of  the  parties,  and 
having  made  an  order  respecting  tbe  custody 
of  the  children,  under  the  provisions  of  sec- 
tion 668  of  tbe  Code  (Gen.  St  1909,  |  6263), 
which  authorizes  the  court  when  It  refuses 
to  grant  a  divorce,  to  malce  such  order  for 
the  custody,  maintenance,  and  education  of 
the  children  as  may  be  proper,  there  must 
necessarily  follow  a  conflict  in  the  Jurisdic- 
tion of  the  two  courts.  We  thinic  counsel  Is 
mistaken  in  this  view.  It  wlU  be  observed 
that  the  trial  court  in  the  present  case  made 
the  same  order  with  respect  to  the  custody  of 
the  children  that  was  made  by  the  district 
court  of  Montgomery  county,  giving  the  con- 
trol and  custody  of  the  children  to  the  moth- 
er. Section  672  of  the  Code  (Gen.  St  1909,  | 
6267)  provides  that  when  a  divorce  is  grant- 
ed the  court  shaU  make  provision  for  the 
children,  and  may  modify  or  change  any  or- 
der in  this  respect  whenever  circumstances 
render  such  change  proper.  There  is  there- 
fore no  l-eason  to  apprehend  in  the  future 
any  clash  of  Jurisdiction  between  the  two 
courts. 

.  It  is  said  that  the  trial  court  received  evi- 
dence that  was  incompetent  and  Irrelevant; 
but  this  objection  is  untenable,  because  the 
trial  was  to  the  court  and  it  will  be  pre- 
sumed that  any  evidence  that  was  not  com- 
petent and  relevant  was  not  considered  by 
tbe  court  It  is  strongly  urged  that  the  story 
told  upon  the  witness  stand  by  the  defendant 
is  more  reasonable  and  credible  than  that 


told  by  the  plaintiff,  and  therefore  we  should 
reverse  the  Judgment  This  we  cannot  do. 
There  was  no  abuse  of  discretion  in  refusing 
to  continue  the  cause  during  tbe  progress 
of  the  trial  to  enable  the  defendant  to  take 
the  deposition  of  an  absent  witness.  The 
court  might  very  properly  have  concluded 
that  there  was  no  sufficient  shovring  of  dili- 
gence. Anyway,  there  was  more  evidence 
received  than  the  issues  in  the  case  war- 
ranted. 

Aside  from  the  question  of  res  Judicata, 
perhaps  as  important  as  any  of  the  points 
raised  by  the  defendant  is  the  contention 
that  the  petition  failed  to  state  a  cause  of 
action,  because  it  alleged  that  at  the  time 
of  the  filing  of  the  suit  plaintiff  was  a  bona 
fide  resident  in  good  faith  of  Chautauqua 
county.  There  was  no  demurrer  or  motion  . 
leveled  against  the  i)etltlon,  but  it  is  insisted 
that  the  statement  referred  to  is  a  conclu- 
sion of  law.  On  the  contrary,  we  think  it  is 
a  fact  which  it  was  necessary  for  the  plain- 
tiff to  prove  under  tbe  requirements  of  the 
Code.     Section  664  (section  6259). 

We  find  no  error  in  the  record,  and  tbe 
Judgment  is  affirmed.  All  the  Justices  con- 
curring. 


(9S  Kan.  M) 
SMITH  V.  BOWERSOCK.    (No.  19371.)  t 
(Supreme  Court  of  Kansas.     April  10,  1915.) 

(SyUabut  hy  th«  Court.) 

1.  Appeal  and  Ebbob  «=339,  867— Tiub  fob 
Taking  Appeai/— Denial  o*  New  TsiAir— 
Scope  of  Review. 

An  appeal  may  be  taken  from  an  order 
overruling  a  motion  for  a  new  trial  within  six 
months  after  tbe  order  Is  made,  although  more 
than  that  time  has  intervened  between  the  entry 
of  judgment  upon  the  return  of  tbe  verdict  and 
tbe  taking  of  the  appeal,  and  all  rulings  and 
questions  that  were  open  for  consideration  on 
the  motion  for  a  new  trial  are  open  for  review 
on  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ;§  1883-1887,  3476-3486; 
Dec.  Dig.  <S=339,  867.] 

2.  £2XECUT0B8  AND  ADHINISTSATOBS    lO-'lll 

Action— Answeb  —  Issues  ->-  Appointuent 

AS  Aduinistbatbix. 

The  appointment  of  tbe  plaintiff  aa  admin- 
istratrix, alleged  in  a  petition,  is  not  put  in  is- 
sue by  an  answer  denying  that  the  plaintiff  has 
capacity  to  sue  and  a  verification  silleging  that 
the  facts  stated  in  the  answer  are  true. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i§  1813-1817, 
1837-1841;   Dec.  Dig.  «=»444.] 

3.  Masteb  and  Sebvant  $=>121 — Death  or 
Factobt  Supebintendbnt  —  Failube  to 
Safeouabd  Machinebt— Liabilitt  of  Em- 
ploteb— Pebsons  Eufloted  ob  Labobino. 

All  persons  employed  or  lalraring  in  a  mano- 
facturing  establishment  are  entitled  to  tbe  pro- 
tection provided  for  in  tbe  factory  act  (T^wa 
1903,  c.  356:  Gen.  St  1909,  §{  4676-4683), 
without  regard  to  the  nature  of  their  employ- 
ment their  rank  or  grade,  and  it  is  the  duty  of 
the  owner  or  operator  to  furnish  safegnards 
for  dangerous  machinery  where  it  is  i)racticable 
to  do  so,  and  if  he  fails  in  bis  duty  in  this  re- 
spect be  will  l>ecome  liable  for  the  injury  and 
death  of  any  employ^,  including  a  superintend- 
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ent  of  the  factory,  which  results  from  the  omis- 
Mon  of  this  duty,  and  this  although  the  superin- 
tendent was  authorized  to  direct  and  control  the 
details  of  the  business  under  the  supervision 
of  the  owner  and  operator  and  his  managers, 
and  although  the  dangerous  character  of  the 
machinery  and  the  practicability  of  safeguardini; 
it  was  open  and  obvious;  and  it  is  further  held, 
under  the  evidence  in  this  case,  that  there  is 
nothing  in  the  relations  of  the  parties  or  the 
circumstances  of  the  case  to  absolve  the  defend- 
ant from  liability  for  the  death  of  the  super- 
intendent, which  resulted  from  hia  failure  to 
provide  safeguards  conceded  to  have  been  prac- 
ticable and  necessary  to  the  safety  of  employes. 
[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  228-231;  Dec.  Dig.  «=> 
121.] 

f Additional  ByUahut  ly  Editorial  Btalf.) 
4.  Masteb  and  Sekvant  ®=>88  —  Sopebiw- 

TENDENT— "EXPLOTft." 

A  superintendent  of  a  manufacturing  estab- 
lishment, though  having  larger  control  than  oth- 
ers, is  nevertheless  an  "employ^." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  144-151;  Dec.  Dig.  <8= 
88. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Employ^.] 

Appeal  from  District  Court,  Douglas 
County. 

Action  by  Ada  Burhana  Smith,  as  adminis- 
tratrix, etc.,  against  J.  D.  Bowersock,  doing 
business  as  the  Lawrence  Paper  Manufactur- 
ing Company.  From  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

W.  B.  Brownell,  of  Lawrence,  and  McCabe 
Moore,  of  Kansas  City,  Mo.,  for  appellant  S. 
D.  Bishop  and  J.  H.  Mitchell,  both  of  Law- 
rence, for  appellee. 

JOHNSTON,  C.  J.  Ada  Burhans  Smith 
brought  this  action  against  J.  D.  Bowersock, 
doing  business  as  the  Lawrence  Paper  Manu- 
facturing Company,  to  recover  damages  under 
the  factory  act  (Laws  1903,  c.  356;  Gen.  Stat 
1909,  Si  4676-4C83)  for  negligently  and  care- 
lessly causing  the  death  of  Sumner  I.  Smith, 
her  husband.  In  her  petition  plaintiff  alleg- 
ed, substantially,  that  she  was  the  duly  ap- 
pointed and  acting  administratrix  of  the 
estate  of  Sumner  I.  Smith,  deceased,  hav- 
ing been  appointed  by  an  Indiana  court 
which  bad  probate  Jurisdiction;  that  de- 
fendant was  the  owner  and  operator  of  the 
Lawrence  Paper  Manufacturing  Company  at 
lAwrence;  that  much  machinery,  including 
squeeze  rolls,  dry  rolls,  and  dryer  felt  rolls, 
was  used  in  the  business  of  the  company; 
that  on  November  28,  1911,  Sumner  I.  Smith 
was  employed  by  defendant  as  superintendent 
of  bis  manufacturing  establislunent  and 
while  In  the  discbarge  of  such  duty  was 
ordered  by  one  P.  A.  Dlnsmoor,  bis  superior 
and  assistant  manager  of  the  establishment, 
to  adjust  the  squeeze  rolls;  and  that  In  at- 
tempting to  comply  with  Dlnsmoor's  order 
Smith  fell  and  was  caught  between  the  dryer 
felt  rolls  and  fatally  crushed  and  killed. 
Plaintiff  further  alleged  that  it  was  practi- 


cable to  bave  provided  the  squeeze  rolls,  dry 
rolls,  and  dryer  feit  rolls  with  proper  and 
safe  guards  or  screens;  that  the  lack  of 
such  guards  or  screens  directly  contributed 
to  and  was  the  proximate  cause  of  Smith's 
death;  that  at  the  time  of  Smith's  death  be 
was  in  perfect  health  and  earning  $150  a 
month;  ttiat  she  was  the  widow  and  sole  heir 
at  law  of  Sumner  I.  Smith;  and  that  be- 
cause of  her  husband's  death,  which  resulted 
from  the  failure  of  defendant  to  properly 
guard  and  screen  the  machinery  In  the  es- 
tablishment, she  was  damaged  in  the  sum  of 
$10,000.  Defendant  answered,  denying  plain- 
tiff's capacity  to  sue,  and  alleged  that  on 
November  28,  1911,  Smith  was  the  superin- 
tendent of  defendant's  manufacturing  estalv 
lishment  and  had  complete  direction  of  II, 
including  the  safeguarding  of  all  machinery 
in  it,  and  that  If  Smith  was  Injured  and  died 
on  November  28,  1911,  from  the  injuries.  It 
was  because  of  bis  own  carelessness  and  neg- 
ligence In  putting  his  band  Into  the  machin- 
ery and  attempting  to  adjust  certain  squeeze 
rolls.  Defendant  also  denied  the  practicabil- 
ity of  guarding  and  screening  tbe  rolls  and 
machinery,  and  that  the  lack  of  such  guards 
was  tbe  proximate  or  directly  contributing 
cause  of  the  Injury  to  Smith,  and  alleged,  fur- 
ther, that  If  the  machinery  was  not  properly 
guarded  or  screened,  Smith,  as  superintend- 
ent, was  responsible  therefor  and  assumed 
the  risk  thereof.  This  answer  of  defendant 
was  verified.  On  the  trial  of  the  case  plain- 
tiff offered  evidence  tending  to  show  her 
capacity  to  sue,  and  also  that  at  the  time 
of  Smith's  death  be  was  acting  under  the 
orders  of  his  superior,  Dlnsmoor:  that  It 
was  practicable  to  guard  and  screen  tbe  rolls. 
In  fact  that  a  board  was  put  in  position  to 
guard  tbe  rolls  wliicb  caught  Smith  shortly 
after  bis  injury  and  death;  and  that  Smith 
was  a  kind  and  affectionate  husband,  hav- 
ing, at  the  time  of  bis  death,  an  expectancy 
of  life  of  32^  years  and  an  earning  capacity 
of  $1,800  a  year.  Defendant's  demurrer  to 
plaintiff's  evidence  was  overruled,  and  he 
then  undertook  to  prove  that  it  was  impracti- 
cable to  guard  and  screen  machinery ;  that  It 
was  the  duty  of  Smith  to  properly  guard  and 
protect  tbe  machinery  for  tbe  prevention  of 
accidents  to  tbe  workmen;  and  that  a  general 
order  for  tbe  safeguarding  of  the  machinery 
had  been  made  by  defendant  at  one  time,  but 
bad  been  deferred  on  tbe  advice  of  Smith. 
On  June  18,  1913,  the  Jury  returned  a  verdict 
in  favor  of  plaintiff,  fixing  the  amount  of  her 
recovery  at  $10,000,  and  on  tbe  same  day 
Judgment  was  entered  thereon.  Defendant's 
motion  for  a  new  trial  filed  on  June  21,  1913, 
was  overruled  on  January  17,  1914,  and  this 
appeal  was  taken  on  March  17, 1914. 

[1]  Plaintiff  has  moved  for  the  dismissal 
of  this  appeal  on  the  ground  that  it  was 
not  taken  within  six  months  after  the  rendi- 
tion of  tbe  Judgment    Undec  tbe  recent  en-, 
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actment  an  appeal  must  be  perfected  "with- 
in six  montbB  from  the  date  of  the  rendition 
of  the  judgment  or  order  appealed  from." 
Laws  1913,  c.  241,  I  L  The  Code  authorizes 
an  appeal  from  a  final  order,  as  well  as  one 
which  grants  or  refuses  a  new  triaL  Civ. 
Code,  S  56a  (Gen.  St.  1909,  f  6160).  The 
order  appealed  from  in  this  case  la  the  one 
overruling  the  motion  for  a  new  trial,  and 
it  has  been  often  held  that  an  appeal  may  be 
taken  from  that  order  within  the  time  lim- 
ited, although  more  than  that  time  has  inter- 
vened between, the  rendition  of  the  Judgment 
and  the  taking  of  the  appeaL  On  such  ap- 
peals all  rulings  and  questions  fairly  Inrolv- 
ed  in  the  motion  for  a  new  trial  are  open 
for  review  here.  Osborne,  Ex'r,  v.  Toung,  28 
Kan.  769;  Thompson  v.  Wheeler  &  Wilson 
Mfg.  Co.,  29  Kan.  476;  Bates  v.  Lyman,  35 
Kan.  634,  12  Pac.  33;  Crawford  v.  K.  C,  Ft 
S.  &  O.  R.  Co.,  45  Kan.  474,  25  Pac  865; 
Surety  Co.  v.  Ashmore,  74  Kan.  325,  86  Pac. 
453;  Benefit  Association  v.  Wood,  78  Kan. 
812,  98  Paa  219.  The  questions  discussed 
appear  to  have  been  fairly  involved  in  the 
motion  for  a  new  trial  which  was  refused, 
and,  the  appeal  having  been  taken  within  six 
months  from  the  time  the  order  denying  the 
motion  was  made,  the  questions  are  open  for 
review  on  tliis  appeal. 

[2]  It  is  contended  that  there  was  error  in 
the  ruling  of  the  court  refusing  to  instruct 
the  Jury  to  return  a  verdict  in  favor  of  the 
defendant  This  contention  Is  based  mainly 
on  the  claim  that  the  plaintiff  was  appointed 
as  the  administratrix  of  the  estate  of  Sumner 
I.  Smith  by  a  court  of  Indiana,  notwith- 
standing that  the  evidence  showed  that  he 
was  a  resident  of  Kansas  when  he  died.  In 
ber  petition  plaintiff  alleged  that  she  was 
duly  appointed  as  administratrix,  and  the 
only  statement  in  defendant's  answer  re- 
specting the  appointment  was  a  denial  that 
she  "has  capacity  to  sue  in  said  action  and 
demand  the  relief  sought"  The  verification 
of  the  answer  was  "that  the  facts  therein 
stated  are  true."  The  statement  that  she 
bad  no  capacity  to  sue  is  a  mere  conclusion. 
The  facts  relating  to  capacity  to  sue  or 
showing  incapacity  to  bring  and  maintain 
the  action  were  not  alleged,  and  hence  no 
facts  were  stated,  and  the  verification  was 
not  snch  as  to  put  the  appointment  of  the 
plaintiff  in  issue.  Kimble  v.  Bunny,  61  Kan. 
665,  60  Paa  746.  In  Caple  v.  Drew,  70  Kan. 
136,  78  Pac.  427,  there  was  an  averment  in 
the  petition  of  an  appointment  as  a  guardian 
and  a  verified  answer  denying  the  averments 
of  the  petition,  but  in  the  verification  it  was 
stated  that  the  denials  or  contents  of  the 
answer  were  true.  It  was  held  that  the 
Code  contemplates  that  denials  may  be  veri- 
fied, and  that  the  answer  so  verified  put  in 
issue  the  averments  of  the  petition  relating 
to  appointment  There,  however,  facts  were 
stated  on  one  side  and  denials  made  on  the 
other  with  an  affidavit  that  the  denials  were 
tnui     Here,  there  is  no  statement  to  the 


effect  that  the  denials  were  true.  The  an- 
swer contained  nothing  on  the  subject  beyond 
the  averment  that  the  plaintiff  liad  no  ca- 
pacity to  sue,  which,  as  we  have  seen,  was 
not  an  allegation  of  fact  and  the  mere  state- 
ment in  the  verification  that  the  facts  stated 
were  true  did  not  put  the  appointment  In  is- 
su&  Apart  from  that  consideration  plalntilT 
offered  testimony  which  tends  to  support  the 
theory  that  the  legal  residence  of  the  Smiths 
was  in  Indiana,  where  the  appointment  was 
made,  and  that  they  were  only  temporarily  in 
Kansas.  The  question  of  the  residence  of 
one  appointed  as  administratrix  is  one  <rf 
fact  (Livermore  v.  Ayres,  86  Kan.  50, 119  Pac. 
549),  and  the  Jtiry  has  decided,  opon  wbat 
appears  to  be  sufficient  evidence,  that  the 
plaintiff  was  duly  appointed.  The  defendant 
calls  attention  to  a  number  of  tacts  and  cir- 
cumstances which  he  claims  strongly  tend  to 
show  that  the  Smiths  were  in  fact  residents 
of  Kansas  instead  of  Indiana  but  the  floding 
of  the  Jury  has  settled  the  dispute  in  favor  ot 
the  plaintiff.  It  may  be  added  tliat  it  ap- 
pears from  the  petition  and  the  proof  that  the 
plaintiff  is  the  widow  and  sole  heir  of  the 
deceased,  and  even  if  she  could  not  be  regard- 
ed as  an  administratrix,  a  recovery  in  ber 
character  as  a  widow  might  be  sustained. 
RaUway  Co.  t.  MUla,  67  Kan.  687.  47  Pa& 
834. 

[S]  It  is  next  contended  that  no  recover; 
can  be  bad  by  plaintiff  on  the  ground  that 
Smith  occupied  the  position  of  superintend- 
«it  in  the  paper  mill  and  was  not  in  the  class 
that  the  factory  act  was  designed  to  protect, 
and,  further,  that  the  duty  of  safeguarding 
dangerous  machinery  in  the  mill  was  not 
owed  by  the  defendant  to  Smith.  In  his  tes- 
timony defendant  stated  that  he  employed 
Smith  to  superintend  the  plant  and  to  look 
after  the  machinery,  which  involved  the  safe- 
guarding of  it  By  his  testimony  It  was 
shown  tliat  about  a  week  before  the  acci- 
dent defendant  prepared  a  notice  of  caution 
to  his  employes  in  his  mill  and  power  plant 
his  ironworks,  and  Ice  plant  and  also  the 
paper  mills,  in  which  it  was  stated  that: 

"If  there  is  any  machinery,  dangerons  place 
or  tool  that  you  think  should  be  safegUBrded, 
repaired  or  improved,  we  will  regard  it  a  fa- 
vor if  you  will  report  same  at  once  to  the  office. 
It  is  desired  that  all  employes  assist  in  reducing 
accidents  to  the  lowest  possible  point" 

This  was  addressed  to  every  employ*  of  hte 
and  was  signed  by  the  names  of  the  four  dif- 
ferent establishments.  The  notice  was  post- 
ed in  each  of  the  manufacturing  establish- 
ments operated  by  defendant.  The  plaintiff 
calls  attention  to  testimony  to  the  effect  that 
the  defendant,  who  was  the  owner  and  opera- 
tor of  the  paper  mill  and  other  establish- 
ments, had  Irving  S.  Hill  as  manager  of  his 
plants  and  Paul  A.  Dlnsmoor  as  assistant 
manager  under  whom  Smith  was  acting.  The 
necessity  for  guards,  It  was  shovm,  was  open 
and  obvious,  and  that  the  duty  devolved  on 
defendant  and  his  managers  to  provide  suit- 
able   machinery    and  appliances.     Although 
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the  defendant  stated  that  Smith  was  employ- 
ed aa  an  expert  paper  maker  who  was  ac- 
quainted with  machinery  used  for  that  pur- 
pose, and  that  defendant  and  his  managers 
depended  on  him  to  attend  to  the  machinery 
and  the  details  of  paper  making,  the  evidence 
^ras  that  neither  the  defendant  nor  his  man- 
agers had  ever  directed  him  to '  screen  or 
Saai^  this  machinery.  Plaintiff  calls  atten- 
tion to  testimony  to  the  effect  that  although 
the  defendant  and  his  managers  had  observed 
the  operation  of  the  machinery  and  the  per- 
ils of  the  situation  and  had  provided  guards 
for  other  parts  of  the  establishment,  they 
failed  to  provide  guards  for  this  machine 
until  after  Smith  was  killed  In  it.  Testimony 
was  offered  to  the  effect  that  the  manager 
did  not  think  that  It  was  either  necessary  or 
practicable  to  safeguard  the  rolls  where 
Smith  lost  his  life,  and  that  such  machines 
and  places  as  were  known  or  deemed  by  him 
to  be  dangerous  had  been  safeguarded.  It 
appears,  too,  that  a  number  of  experts  whose 
'testimony  was  Introduced  by  the  defendant 
testified  that  it  was  not  practicable  to  place 
a  guard  on  the  rolls,  and  that  it  would  have 
Interfered  with  the  efficiency  of  the  machin- 
ery. Although  considerable  effort  was  ex- 
pended In  the  trial  to  show  that  no  liability 
could  attach  under  the  factory  act  because 
of  it  being  Impracticable  to  safeguard  the 
madilnery,  it  is  now  conceded  by  the  defend- 
ant that  it  was  practicable  to  safeguard  the 
machine  in  which  Smith  was  killed.  The 
present  contention  is  that  because  of  the 
position  of  Smith  and  the  control  exercised 
by  him  be  was  not  within  the  protection  of 
the  provisions  of  the  factory  act  That  act 
provides  that  every  person  owning  or  oper- 
ating a  manufacturing  establishment  must 
safeguard  the  machinery  and  appliances 
wherever  it  is  practicable,  so  as  to  protect  the 
lives  and  limbs  of  employes.  Only  two  class- 
es are  mentioned  in  the  act,  the  owner  or 
operator  on  one  side  and  the  employe  on  the 
other.  The  language  of  the  act  shows  that 
it  was  intended  to  protect  all  employes  with- 
out regard  to  the  rank  or  grade  of  their  serv- 
ice in  the  manufacturing  establishment.  The 
fact  that  an  employe  may  be  acting  as  super- 
intendent or  foreman,  or  is  superior  In  some 
respects  to  other  employes  in  the  establish- 
ment, does  not  place  him  outside  of  the  class 
of  employes  or  of  the  protection  which  the 
law  was  designed  to  afford.  He  may  have 
charge  of  a  group  of  men  who  are  inferior  to 
him  in  service  or  may  have  charge  of  a  ma- 
chine or  an  appliance  and  still  be  an  employe 
within  the  meaning  of  the  act  In  Bank  y. 
Packing  Box  Co.,  92  Kan.  917,  142  Pac.  942, 
It  was  contended  that  the  provisions  of  the 
act  requiring  belt  shifters  or  safe  mechanical 
contrivances  for  throwing  on  or  off  belts  or 
pulleys  was  intended  only  for  the  protection 
of  a  workman  engaged  in  shifting  belts.  The 
court  declined  to  place  so  narrow  an  interpre- 
tation on  the  provision,  and  it  was  held  that 
the  act  was  intended  to  protect  other  work- 
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men  operating  the  machine.  The  act  la  en- 
titled to  a  liberal  interpretation  with  a  view 
of  carrying  out  its  manifest  purposes,  one 
of  whldi  was  "to  wipe  out  this  narrow  and 
conditional  liability  and  substitute  another." 
Caspar  v.  Lewln,  82  Kan.  604,  628,  109  Paa 
657,  49  L.  H.  A.  (N.  S.)  526.  The  protection 
of  the  statute  Is  given  to  "all  persons  employ- 
ed or  laboring  In  any  manufacturing  estab- 
lishment" and  the  rules  of  the  common  law 
as  to  superior  servants  do  not  apply;  nor 
does  assumed  risk  or  contributory  negligence 
enter  into  the  question  of  liability. 

[4]  A  superintendent  although  having  lar- 
ger control  than  others.  Is  nevertheless  an  em- 
ploye. In  defining  the  word  It  has  been  said 
that: 

"The  term  may  include  an  attorney,  a  book- 
keeper, a  builder  or  contractor,  a  civil  engineer, 
a  clerk,  a  collector,  a  day-laborer,  a  druymao. 
a  fireman,  an  insurance  adjuater,  a  keeper  of  ac- 
counts, a  laborer,  a  mechanic,  an  official,  a  physi- 
cian, a  policeman,  a  railroad  conductor,  rti\- 
road  agent  railroad  superintendent,  those  en- 
gaged in  operating  the  road  and  the  like. 
•    •    • "    16  Cyc.  1082. 

The  expression  "all  persons  employed  or 
laboring  in  any  manufacturing  establish- 
ment" is  general  and  comprehensive,  and 
nothing  In  the  provisions  of  the  act  pre- 
scribes limitations  or  indicates  a'  purpose  to 
except  from  Its  operation  any  one  employed 
there  because  of  the  nature  of  his  employ- 
ment, his  grade  or  his  rank.  Smith  did  su- 
pervise the  work  done  in  the  paper  mill,  but 
he  was  subordinate  to  the  owner  and  his 
managers.  The  condition  of  the  machinery 
and  tlie  peril  of  operating  near  it  was  open  to 
the  observation  of  the  defendant  and  those 
who  were  managing  his  business.  Smith 
doubtless  observed  and  understood  the  dan- 
ger, too,  and  if  assumption  of  risk  and  con- 
tributory negligence  were  defenses  in  an  ac- 
tion under  the  act  the  plaintiff  would  have 
found  much  difficulty  in  establishing  a  right 
of  recovery.  While  Smith  superintended  the 
details  of  the  making  of  paper  and  the  run- 
ning of  the  plant  the  defendant  and  his  man- 
agers controlled  the  establishment  and  the 
expenditures  made  in  it  An  application  for 
an  appropriation  to  safeguard  the  machinery 
might  or  might  not  have  been  approved.  The 
fact  that  the  defendant  called  experts  in 
paper  making  as  witnesses  to  show  that  it 
was  neither  practicable  nor  necessary  to  safe- 
guard the  machinery,  and  that  the  manager 
Hill  testified  that  places  in  the  mill  which  he 
deemed  to  be  dangerous  haid  been  safeguard- 
ed, and  also  that  in  his  experience  such  roUs 
and  machinery  were  not  regarded  as  danger- 
ous, and  his  statement  that  in  a  number  of 
lallls  which  he  had  visited  rolls  like  these 
were  not  safeguarded  indicates,  to  some  ex- 
tent how  a  suggestion  of  Smith  that  they  be 
safeguarded  would  have  t>een  received.  In 
the  effort  to  shift  the  responsibility  for  the 
failure  to  safeguard  the  machinery,  attention 
is  called  to  the  notice  prepared  by  defendant 
asking  employes  to  report  to  the  office  any 
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machinery,  place,  or  tool  tbat  tbey  might 
think  should  be  safeguarded  or  repaired. 
This  was  addressed  to  each  employ^  in  the 
four  establishments  operated  by  defendant, 
and  while  the  notice  appears  to  have  been 
brought  directly  to  the  attention  of  Smith, 
it  will  be  observed  that  the  employes  were 
not  requested  to  report  to  the  superintendent, 
but  were  required  to  report  to  the  office, 
which  was  in  charge  of  the  defendant  and 
his  managers.  Under  the  notice  Smith  as 
well  as  others  employed  in  the  mill  were  only 
requested  to  make  a  report  of  conditions  to 
the  office  in  order  to  "assist  in  reducing  acci- 
dents to  the  lowest  possible  point."  An  own- 
er or  operator  cannot  discharge  the  duties 
imposed  on  him  by  the  statute,  nor  rid  him- 
self of  liability  under  the  act,  by  posting  ad- 
monitions to  employes  or  the  Issuance  of  in- 
.structions  to  them,  or  the  making  of  rules  for 
their  guidance.  Caspar  v.  Lewin,  82  Kan. 
604,  109  Pac.  657,  49  L.  K.  A.  (N.  S.)  526. 
Cases  may  possibly  arise  where  a  person  em- 
ployed in  a  manufacturing  establishment  may 
not  be  entitled  to  claim  the  protection  of  the 
act  as  against  an  owner  or  operator,  but  cer- 
tainly nothing  appears  in  the  circumstances 
of  the  present  case  or  the  relations  of  the  par- 
ties which  took  Smith  out  of  the  protection 
of  the  act  or  absolved  the  defendant  from 
liability  for  failing  to  provide  safeguards  for 
machinery  which  It  is  conceded  were  practi- 
cable and  necessary  to  the  safety  of  employes. 

The  questions  raised  upon  the  instructions 
are  substantially  the  same  as  have  been  al- 
ready considered,  and  nothing  Is  found  In 
any  of  them  or  in  any  of  the  errors  assign- 
ed which  would  Justify  a  reversal. 

The  Judgment  of  the  district  court  la  af- 
firmed.   All  the  Jnstices  concurring. 


(95  Kan.  136) 

LEWIS    V.   GOVE    COUNTY   TELEPHONE 

CO.  et  al.    (No.  19390.)  t 
(Supreme  Court  of  Kansas.     AprU  10,  1915.) 

(Syllahua  hy  the  Court.) 

1.  Corporations   ®=»519— Acts    of   Aqbnt— 
sttfficibnct  of  evidence. 

In  an  action  for  services  performed  for  a 
corporation,  the  evidence^  is  held  sufficient  to 
support  a  verdict  against  it  and  its  manager. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  f§  2085,  2088,  2089,  2091,  2093; 
Dec.  Dig.  «=»519.1 

(Additional  Syllabvii  ty  Editorial  Staff.) 

2.  CoMPBouisK  AND  Skttxeiixnt  «=»d— Con- 

eiDEBATION. 

The  compromise  of  a  disputed  claim  may 
uphold  a  promise,  though  the  demand  was  un- 
founded. 

[Ed.  Note.— For  other  cases,  see  Compromise 
end  Settlement,  Cent  Dig.  {§  35-50;   Dec  Dig. 

«=96.] 

Appeal  from  District  Court,  Gove  County. 

Action  by  R.  R.  Lewis  against  the  Gove 

County    Telephone    Company    and     others. 


From  Judgment  for  plaintiff,  defendants  ap- 
peal.    Affirmed. 

David  Ritchie,  of  Sallna,  and  C.  L.  Thomp- 
son, of  Hoxie,  for  appellants.  Monroe, 
Roark,  McClure  &  Monroe,  of  Topelca,  for 
appellee. 

MASON,  J.  R.  R.  Lewis  aned  the  Gove 
(3ounty  Tel^hone  Company,  a  corporation, 
and  E.  D.  Corrick,  for  compensation  for  his 
services  rendered  in  managing  a  telephone 
system.  His  claim  was  that  be  had  perform- 
ed the  work  referred  to  for  a  time  under  the 
employment  of  one  Homer  Foltz,  and  that, 
in  a  subsequent  contract  with  Foltz,  the  de- 
fendants assumed  the  payment  of  the  amount 
then  due,  and  that  afterwards  the  plaintiff 
continued  the  work  in  the  employ  of  the  de- 
fendants. 

[1]  Evidence  was  introduced  tending  to  show 
these  facts:  Corrick  was  the  principal  owner 
of  the  stock  of  the  corporation,  and  man- 
aged its  business.  In  July,  1911,  C3orridc 
and  Foltz  made  an  agreement  by  which 
Foltz  was  to  deed  a  tract  of  land  to  Corrick, 
and  accept  as  payment  the  telephone  system 
and  exchange,  and  Corrick  was  to  transfer  to 
him  his  interest  in  the  company,  with  its 
material,  appurtenances,  and  franchises. 
Foltz  took  possession  of  the  telephone  busi- 
ness and  employed  Lewis  at  $100  a  month 
to  manage  it  This  arrangement  continued 
until  December  15th,  when  the  contract  be- 
tween Corrick  and  Foltz  was  rescinded  by 
agreement,  and  Corrick  resumed  control;  the 
business  being  thereafter  done  under  the 
name  of  the  Gove  0>unty  Tel^hone  Com- 
pany. In  this  second  deal  with  Foltz,  (Cor- 
rick agreed  to  pay  the  amount  then  due  to 
Lewis.  After  Foltz  had  retired  from  the  busi- 
ness, Lewis  continued  at  work  by  request  of 
Corrick,  who  repeatedly  promised  to  pay  liim: 
no  agreement,  however,  being  made  as  to  the 
rate  of  compensation. 

Corrick,  while  denying  Iiaving  made  an 
agreement  with  Foltz  to  pay  the  amount  ow- 
ing to  Lewis,  insists  that  he  should  not  in  any 
event  be  held  liable  upon  it  because,  not 
being  in  writing,  it  was  not  enforceable  un- 
der the  provision  of  the  statute  of  frauds  re- 
lating to  promises  to  pay  the  debt  of  another 
(Gen.  Stat  1909,  |  3838),  unless  it  was  sup- 
ported by  a  substantial  consideration,  and 
ttiat  there  was  no  evidence  that  he  received 
any  consideration  for  it  whatever.  His  tes-' 
timony  was  that  he  agreed  with  Foltz  that 
the  trading  contract  was  to  be  surrendered, 
and  that  a  new  agreement  was  made,  by 
which  Foltz  was  to  buy  the  telephone  plant 
for  $10,000  in  cash,  which  was  to  be  paid 
in  ten  days,  and  which  was  never  paid  at 
all.  His  theory  is  that  he  had  the  right,  in 
view  of  Foltz'  failure  to  make  the  payment, 
to  rescind  the  contract  and  resume  posses- 
sion of  the  property;  ttutt,  if  he  had  prom- 
ised to  pay  the  sum  owing  to  Lewis,  it  would 
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have  been  upon  condition  of  Foltz  paying 
the  910,000,  and,  as  Folts  never  paid  tbis, 
the  consideration  ttxe  the  promise  to  pay  Lew- 
is wholly  failed.  A  witness  gave  this  tes- 
timony as  to  the  agreement  made  between 
Corrick  and  Foltz  in  December: 

"At  last  Mr.  Corrick  said,  'AH  right,  111  pay 
you  80  much  more,'  and  that  was  entered  on  the 
note.  Foltz  then  said,  'Now,  we  have  made  this 
thing  perfectly  satisfactory  all  around,  but  there 
is   one   thing   that   we   haven't  provided   for— 

*  *  *  the  employment  of  the  men  that  have 
been  in  my  employ.'  •  »  »  Mr.  Corrick  made 
the  remark,  'I  don't  know  why  I  should  pay 
that'  Foltz  replied,  'You  certainly  should  pay 
it,  because  you  wouldn't  allow  me  to  collect  so 
as  I  could  pay  it'  •  •  •  Mr.  Corrick  said: 
'All  right  let's  get  this  straightened  up  and  set- 
tled. I  am  going  to  keep  Lewis  anyway,  and 
I  will  just  take  the  contract  that  you  made  with 
liewis  and  pay  him  for  it.'  •  •  •  The  sub- 
stance of  the  agreement  between  them  was  that 
the  trade  (the  prior  trade)  was  off,  and  the  mat- 
ter was  to  be  settled  on  a  money  basis.  Mr. 
Foltz  was  to  have  a  certain  length  of  time  to 
pay  for  it  in,  and  in  the  meantime  all  the  prop- 
erty he  had  in  bis  possession  belonging  to  the 
telephone  company   was   to   be   returned   back. 

•  •  *  Mr.  Corrick  was  to  take  charge,  and 
the  bill  of  sale  that  Mr.  Corrick  had  i^ven  to 
Mr.  Foltz  was  to  be  surrendered  by  Mr.  Foltz." 

In  view  of  the  fact  that  the  property  ap- 
pears to  bare  been  subsequently  treated  as 
though  Foltz'  Interest  bad  been  extinguished, 
tbis  evidence  Is  open  to  interpretation  as 
showing  a  settlement  which  merely  left  to 
Foltz  the  right  to  purchase  the  property 
within  the  time  fixed  at  the  stipulated  price. 
The  full  terms  of  the  deal  do  not  appear, 
but  enough  was  shown  to  justify  the  infer- 
ence of  an  executed  contract  covering  a  num- 
ber of  matters,  including  that  In  relation  to 
the  payment  of  Lewis'  claim.  It  does  not 
appear  that  the  agreement  by  Corrick  to 
pay  the  amount  due  to  Lewis  was  made  con- 
tingent upon  the  payment  of  $10,000  by 
Foltz.  The  jury  were  asked  what  the  con- 
sideration was  for  the  promise  by  Corrick  or 
the  company  to  pay  the  debt  owed  by  Foltz  to 
Lewis,  and  answered:  "Turning  back  tele- 
phone system  and  unpaid  phone  rents  under 
the  Foltz  contract."  This  clearly  means  that 
the  Jury  found  the  promise  to  have  been  one 
of  the  terms  of  the  agreement  by  which  the 
original  trade  was  rescinded,  and,  upon  the 
grounds  already  stated,  there  was  evidence 
sufficient  to  support  the  finding.  The  origi- 
nal contract  between  Corrick  and.  Foltz  pro- 
vided that  "all  deeds  and  papers"  were  to 
be  "turned  over  to  the  respective  parties" 
on  August  15,  1911. 

[2]  Corrick  maintains  that  as  Foltz  had 
gained  possession  of  the  telephone  property 
by  agreeing  to  convey  some  land  in  payment 
for  it,  and  had  failed  to  do  so,  he  no  longer 
had  a  right  to  retain  it;  that,  as  he  was 
under  a  legal  obligation  to  return  it  to  Cor- 
rick, his  consent  to  doing  so  was  not  a  suffi- 
cient consideration  to  uphold  a  new  contract. 
9  Cya  347.  Whether,  in  the  contract  of  set- 
tlement, Foltz  agreed  to  do  anything  more 


than  what  was  already  his  legal  duty  cannot 
be  definitely  ascertained  from  the  record. 
But  there  was  obviously  room  for  a  contro- 
versy concerning  the  rights  of  the  parties, 
and  the  evidence  justifies  the  inference  that 
some  sort  of  a  dispute  arose  over  the  matter, 
and  that  it  was  adjusted  by  the  new  agree- 
ment "The  compromise  of  a  disputed  claim 
may  uphold  a  promise,  although  the  demand 
was  unfounded."  9  Cyc.  345;  Finley  v.  Funk, 
35  Kan.  668,  12  Pac.  15. 

The  corporation  contends  that;  In  hny 
event.  It  should  not  have  been  held  liable 
on  this  promise,  because  there  was  no  evi- 
dence that  It  was  made  by  Corrick  otherwise 
than  in  his  own  individual  capacity.  The 
assertion  is  made  that  what  was  con- 
tracted to  be  sold  to  Foltz  was  Corrlck's  stock 
in  the  company.  The  deals  with  Foltz  ap- 
pear to  have  been  made  In  the  name  of  Cor- 
rick, but  the  original  contract  called  for 
turning  over  to  Foltz  the  telephone  system 
with  its  material,  appurtenances,  and  fran- 
chises. And  upon  the  whole  record  there  was 
room  to  infer  that  he"  was  acting  in  behalf 
of  the  company,  whose  general  manager  he 
was. 

Corrick  contends  th^t  there  is  no  basis  for 
holding  him  personally  liable  for  the  part 
of  the  plaintiff's  claim  after  Foltz  had  given 
up  the  business.  Although  the  services  were 
performed  for  the  corporation,  and  Corrick 
was  acting  as  Its  agent,  there  was  evidence 
sufficient  to  justify  the  Inference  that  it  was 
the '  intention  of  the  parties  that  he  should 
also  be  personally  bound,  and  in  that  case 
liability  could  attach  to  both.  31  Cya  1653, 
1554. 

The  verdict  read  that  the  jury  found  for 
the  plaintiff;  nothing  being  said  as  to  whom 
it  was  rendered  against  There  being  nothing 
to  indicate  the  contrary,  it  is  to  be  inter- 
preted as  running  against  both  defendants. 
Wilson  V.  Means,  25  Kan.  83;  38  Cyc.  1882. 
The  allowance  of  interest  is  complained  of, 
but  It  was  allowed  only  from  the  date  of  the 
judgment  and  this  the  statute  provides  for. 

The  judgment  is  affirmed.  All' the  Justices 
concurring. 

(9B  Kan.  IS) 

NICHOLSON  V.  ATCHISON,  T.  &  S.  P.  RY. 

CO.  (two  cases),  t 

(Noa.  19206,  19472.) 

(Supreme  (3ourt  of  Kansas.    April  10,  1915.) 

(8yHabu$  by  the  Court.) 

1.  Mabteb  and  Skbvant  <S=s>210— Railroad 
Empi,ot£  —  Assumption  of  Risk— Nboli- 
qent  constbuotion  and  inspection  ot 
Tback. 

Where  a  portion  of  a  line  of  railroad  in 
process  of  construction  has  been  completed,  in- 
spected, and  passed,  and  a  speed  of  10  miles 
per  hour  over  that  portion  has  been  authorized, 
the  conductor  of  a  construction  train,  carrying 
materials  to  the  site  of  track-laying  operations 
and  running  at  the  rate  of  4  miles  per  hour, 
does  not  assume  the  risk  of  injury  from  the  sink- 
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ing  of  an  approach  to  a  bridge  in  the  completed 
part  of  the  road,  due  to  negligent  construction 
and  inspection. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  654-556 ;   Dec.  Dig.  «=> 

2.  Masteb  and  Servant  «=s>8S,  277— Injvbt 
TO   Bailboad    £:uplot£  —  Defectivk   Con- 

BTBUCTION  AND   InSFEGTION  —  LlABIUTT   OV 

Company. 

The  effect  of  certain  evidence  stated,  and 
held,  that  the  plaintiff  was  the  servant  of  the 
defendant,  who  chose  to  construct  the  new  line 
through  the  instrumentality  of  a  corporation 
which  it  created,  officered,  and  financed  entirely 
within  itself. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  144-161,  953;  Dec  Dig. 
<8=»88,  i77.J 

Appeal  from  District  Court,  Reno  County. 

Actions  by  Frank  Nicholson  and  by  Annie 
M.  Nicholson,  administratrix,  against  the  At- 
chison, Topeka  &  Santa  Ffi  Bailway  Company. 
From  judgments  for  plaintiffs,  defendant  ap- 
peals.   AfBrmed. 

W.  K.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  and  John  S.  Simmons,  of 
Hutchinson,  for  appellant  Neeley  &  Malloy 
and  C.  M.  WllUams,  all  of  Hntcblnaon,  for 
appellees. 

BURCH,  3.  The  action  was  one  for  dam- 
ages for  personal  injuries.  The  plaintiff  re- 
covered, and  the  defendant  appeals. 

The  defendant,  desiring  to  construct  a  line 
of  railroad  running  in  a  southwesterly  direc- 
tion from  Dodge  City,  a  dlTision  point  on  its 
main  line,  chose  to  accomplish  its  purpose 
through  the  medium  of  a  corporation  which 
it  organized,  officered,  and  financed  entirely 
within  itself.  The  roadbed  was  constructed 
by  one  firm  of  contractors,  and  the  track  was 
laid  by  another.  The  rails  were  relay  rails 
taken  from  other  parts  of  the  Santa  F^  sys- 
tem, and  train  crews  and  train  service  were 
furnished  to  the  contractors  who  laid  the 
track.  W.  H.  Durbin,  an  employe  of  the  de- 
fendant on  its  Eastern  division,  was  appoint- 
ed trainmaster  and  track  inspector  of  the 
new  line.  Previous  to  June  11,  1912,  some 
25  miles  of  track  bad  been  laid.  The  track 
had  been  fully  spiked  and  surfaced,  had  t>een 
Inspected  and  passed  by  the  track  ln^)ector 
to  a  point  some  distance  beyond  a  bridge  Just 
west  of  a  place  called  Ensign,  and  the  track 
Inspector  had  authorized  a  speed  of  10  miles 
per  hour  over  this  portion  of  the  track.  The 
plaintiff,  who  had  been  an  employ^  of  the 
defendant  for  a  number  of  years,  was  assign- 
ed to  a  construction  train  on  the  new  line  as 
conductor.  No  other  engine  having  -sufficient 
power  being  available,  the  defendant  sup- 
plied a  switch  engine,  with  footboards  at  the 
front  and  rear,  for  use  In  operating  the  con- 
struction train.  On  the  morning  of  June  11, 
1912,  the  plaintiff  left  Ensign  with  his  train, 
carrying  construction  materials,  for  the  site 
of  the  construction  work  some  miles  beyond. 
The  plaintiff,  Durbin,  and  Joe  Aolt,  who  was 


boss  tracklayer  of  tbe  oonstmetlon   crew. 

were  riding  on  the  footboard  of  the  engine. 
As  they  came  near  the  bridge  west  of  Ensign, 
the  plaintiff  observed  that  Anit  had  a  spike 
hammer  in  his  liand  and  asked  what  be  in- 
tended to  do  with  it.  Anlt  replied  that  he  in- 
tended to  spike  down  some  bad  track  near  a 
bridge.  The  plaintiff  signaled  the  engineer  to 
slow  down  whi(di  the  engineer  did,  when 
Ault  said,  "This  is  not  the  bridge."  The 
speed  of  the  engine  had  been  reduced  to  at>oat 
4  miles  per  hour,  and  when  it  passed  over 
the  approach  to  tbe  bridge  tbe  track  sunlc,  the 
footboard  caught  on  tbe  bridge,  was  turned 
under  and  broken  off,  and  tbe  plainttfl  was 
dragged  a  considerable  distance  before  the 
engine  stopped.  He  was  badly  bruised  and 
mangled,  and  died  in  November,  1913,  soon 
after  the  trial  of  the  case  was  concluded. 

Revivor  proceedings  took  such  a  course  that 
two  appeals  were  docketed  In  this  court.  The 
ground  of  the  action  was  negligence  In  the 
construction.  Inspection,  and  maintenance  of 
the  track  at  the  place  where  the  plaintiff  was 
injured.  The  defense  was  that  the  plaintiff 
assumed  the  risk  of  injury  at  all  times  while 
engaged  in  construction  work. 

[1]  An  effort  was  made  to  show  that  the 
plaintiff  bad  equal  opportunity  with  the  de- 
fendant to  know,  and  that  he  did  know,  the 
condition  of  the  roadbed  and  track  at  the 
time  and  place  of  injury.  These  matters 
were  determined  adversely  to  the  defoidant 
by  findings  of  fact  returned  by  the  Jury.  It 
was  the  plalnttflTs  business  to  deliver  con- 
struction material  by  means  of  his  train  at 
places  designated  by  those  having  authority 
over  that  subject.  He  was  not  engaged  in 
constructing  roadbed  or  in  laying  track.  Con- 
tractors were  employed  for  that  purpose,  and 
the  plaintitTs  duties  consisted  in  moving  his 
train  over  the  track  provided  for  him.  The 
plaintiff  freely  admitted  knowledge  of  con- 
ditions at  the  front,  where  his  engine  would 
frequently  go  off  the  track  because  rails  were 
not  spiked  and  surfacing  was  not  done;  but 
the  engine  never  went  off  the  track  going  to 
and  from  work,  it  did  not  rock  particularly, 
the  plaintiff  noticed  no  depressions  where  the 
track  had  been  surfaced,  knew  of  no  bad 
track  where  it  had  been  surfaced,  and  did  not 
notice  any  unevenness  of  the  track  at  the 
place  where  the  injury  occurred  when  he 
passed  over  it  returning  from  the  front  on 
the  evening  of  June  10th.  The  track  had 
been  inspected,  and  had  been  passed  by  the 
official  upon  whose  Judgment  he  had  the  right 
to  rely.  It  had  taken  on  the  character  of 
permanency,  and  he  had  been  authorized  to 
run  his  train  at  more  than  double  the  rate  of 
speed  at  which  he  was  moving  when  the  ac- 
cident occurred.  He  did  not  observe  any 
sinking  of  the  track  near  the  bridge  at  the 
time  of  the  accident  soon  enough  to  avoid  in- 
Jury.  Tbe  result  of  the  foregoing  is  that  the 
defendant  must  rely  upon  the  claim,  already 
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Indicated,  that  tbe  plaintiff  assumed  tbe  risk 
of  Injury  at  all  points  along  the  nev^  line 
while  constinictlon  wor&:  was  in  progress  and 
until  tbe  line  was  open  for  general  transpor- 
tation purposes.  Manifestly  this  claim  is  too 
broad. 

It  was  the  duty  of  the  defendant  to  make 
even  construction  work  at  the  very  front  as 
safe  as  work  of  that  character  can  reason- 
ably be  made,  and  the  plaintiff  assumed  only 
those  hazards  which  inhered  in  construction 
work  performed  with  reasonable  care.  As 
track  laying  progressed,  the  same  general 
standard  of  care  applied  to  stretches  of  com- 
pleted track  left  behind.  The  plaintiff  might 
well  assume  tbe  risk  of  using  nnsurfaced 
track  only  partially  spiked,  or  even  held  sim- 
ply by  bridle  bars,  at  the  site  of  track-laying 
operations ;  but  after  track  had  been  laid,  and 
safer  conditions  were  practicable,  it  was  the 
duty  of  the  defendant  to  establish  them.  In- 
deed, the  defendant  recognized  and  undertook 
to  discharge  this  dnty  to  persons  who  were 
obliged  to  go  back  and  forth  between  material 
yards  and  the  front  The  inspector  stated 
that  it  was  his  duty  to  see  that  the  proper 
number  of  ties  were  used,  that  rails  were 
properly  spiked  and  plated,  and  that  the 
track  was  properly  lined  and  surfaced.  Con- 
ceding the  right  of  a  master  to  conduct  bis 
business  according  to  his  own  methods,  with- 
in the  limits  of  reasonable  prudence  already 
ontlined,  the  inspector  was  stationed  In  the 
midst  of  the  defendant's  scheme  of  construc- 
tion work,  and  the  plaintiff  assumed  those 
ri^s  only  which  inhered  in  the  operation  of 
a  construction  train  over  inspected  and  ac- 
cepted track  while  upon  track  of  that  kind. 
He  assumed  no  risk  of  Injury  from  defective 
constrtictioD  of  which  he  was  ignorant,  and 
which  proper  inspection  would  have  disclosed 
or  anticipated.  It  appears  that  the  tra^k 
sunk  at  the  end  of  the  bridge  because  of  rain 
which  ^ad  fallen  upon  it  After  the  accident, 
Durbin  posted  a  bulletin  to  all  conductors  not 
to  take  trains  out  on  the  new  line  after  heavy 
rains  until  advised  by  him  to  do  so.  The 
plaintiff  was  then  in  a  hospital.  ' 

AU  the  cases  cited  in  the  defendant's  brief 
have  been  examined.  Two  of  them  disclose 
a  system  of  railroad  building  which  was  in 
vogue  In  the  state  of  Indiana  25  years  ago. 
Under  that  system  one-half  tbe  necessary 
number  of  ties  were  laid  and  the  rails  were 
spiked  to  them.  Afterwards  ties  sufficient  to 
complete  tbe  road  were  distributed,  laid,  and 
tbe  rails  silked  to  them.  After  that  tbe 
track  was  leveled  and  ballasted.  All  the 
while  construction  trains  were  obliged  to  go 
back  and  forth  over  tbe  incomplete  and  inse- 
cure track,  carrying  ties,  rails,  spikes,  bal- 
last, and  other  construction  materials.  No 
more  economic,  efficient,  and  safe  method  was 
known.  "Safety  first"  was  not  then  a  slogan, 
and  it  was  not  perceived  that  peril  to  con- 
struction crews  was  unnecessarily  and  Inex- 
cusably prolonged.  From  such  methods  of 
railroad  bnlldlng  originated  dedarationji  ct 


tbe  courts  that  employes  engaged  in  con- 
struction work  assumed  the  risk  of  injury 
until  the  road  was  completed  and  opened  for 
tbe  carrying  of  freight  and  passengers  gener- 
ally. The  declarations  have,  on  occasions, 
been  repeated  by  the  uncritical,  because  found 
In  the  books ;  but  they  are  misused  when  ap- 
plied to  scientific  railroad  building,  as  con- 
ducted by  the  defendant. 

Other  cases  cited  by  tbe  defendant  deal 
with  situations  like  that  occupied  by  tbe 
plaintiff  when  operating  his  train  at  the  site 
of  track  laying.  Others  deal  with  imperma- 
nent and  shifting  conditions,  constantly  un- 
dergoing change  by  the  very  work  which  tbe 
servant  is  engaged  in  performing  when  injur- 
ed. Others  apply  the  principle  governing 
cases  in  which  repair  trains  proceed  into  the 
midst  of  dangerous  conditions  for  the  purpose 
of  remedying  them.  The  decision  of  tbe  Su- 
preme Court  of  Texas  In  the  case  of  Railway 
Co.  V.  Redeker,  67  Tex.  181,  2  S.  W.  613,  cited 
by  tbe  plaintiff,  appears  to  t>e  sound : 

"The  appellant  complains  that  'the  court 
erred  in  that  part  of  its  charge  wherein  the  jury 
were  instructed  that  it  was  tbe  ^uty  of  the  de- 
fendant to  fnmish  a  safe  roadbed.'  •  »  • 
Under  this  assignment  It  is  submitted  in  sub- 
stance that,  because  the  evidence  showed  that 
appellee  was  employed  aa  a  brakeman  on  a 
construction  train  engaged  in  building  an  un- 
finished road,  to  much  of  the  charge  as  instruct- 
ed the  jury  that  it  was  the  duty  of  tbe  company 
to  furnish  a  safe  roadbed  was  calculated  to 
mislead  them.  That  there  must  of  necessity  be 
a  time  in  the  constructing  of  a  railroad  when 
its  track  is  not  perfectly  safe  we  think  a 
proposition  that  does  not  admit  of  doubt.  The 
employes  operating  a  train  at  such  time  must 
be  presumed  to  have  assumed  the  additional 
risk  incident  to  that  state  of  affairs.  But  we 
cannot  assent  to  the  doctrine  that,  when  a  por- 
tion of  a  road  is  completed  and  is  being  oper- 
ated for  constmction  purposes  only,  the  com- 
pany is  not  bound  to  use  all  reasonable  care  in 
putting  it  into  such  condition  that  its  employes, 
engaged  in  running  trains  over  it,  may  nse  it 
with  safety  to  themselves  and  their  coemploy^s. 
We  see  nothing  in  tbe  circumstance  that  a  road 
is  not  finished,  so  as  to  be  opened  for  tbe  pur- 
poses of  trafiic,  to  make  this  an  exception  to 
the  general  rule  that  the  master  must  furnish 
the  servant  with  safe  machinery  and  appliances 
for  the  work  he  is  called  upon  to  perform.  In 
this  case  tbe  injury  occnrred  on  a  side  track. 
Tbe  road  had  been  completed  beyond  this,  and 
trains  were  being  run  past  it  for  construction 
purposes;  and  in  the  absence  of  some  proof 
showing  a  necessity  for  leaving  tbe  siding  in  an 
unfinished  state,  it  must  be  held  that  it  was  the 
duty  of  appellant  to  put  it  in  a  condition  to  be 
operated  in  safety  by  its  employ^"  67  Tex. 
187,  2  S.  W.  613. 

The  conclusion  is  tliat  it  was  the  defend- 
ant's duty  to  furnish  the  plaintiff  a  rea- 
sonably safe  roadbed  and  track  at  the  place 
where  he  was  injured,  the  finding  of  the  jury 
that  this  duty  was  not  fulfilled  is  sustained 
by  the  evidentie,  and  tbe  plaintiff  did  not  as- 
sume the  risk  of  injury  at  tbe  place  where 
be  was  Injured. 

[2]  Tbe  defendant  made  some  contention 
at  tbe  trial  that  tbe  plaintiff  was  not  one 
of  its  employes  when  injured,  bat  was  an 
employe  of  tbe  Dodge  City  &  Cimarron  Val- 
ley Railroad  Company,  wbicb  baa  been  re- 
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ferred  to  as  the  company  created  by  the  de- 
fendant for  the  accomplishment  of  its  pur- 
poses In  building  the  Dodge  City  extension. 
It  is  not  necessary  to  print  the  evidence 
bearing  upon  the  matter.  The  branch  com- 
pany was  a  mere  instrumentality  of  the 
Santa  Fe  Company.  To  be  more  plain,  the 
Dodge  City  ft  Cimarron  Valley  RaUway  Com- 
pany was  a  ledger  heading  in  the  Santa  F6 
Company's  system  of  accounting,  which  did 
not  break  the  relation  of  master  and  serv- 
ant existing  between  the  plaintifT  and  the 
defendant  when  the  plaintiff  was  placed  in 
charge  of  the  construction  train. 

The  judgment  of  the  district  court  is  affirm- 
ed.   All  the  Justices  concurring. 


96  Kan.  SU) 

ASBELL  T.  ALDRICH. 
(Supreme  Court  of  Kansas. 


(No.  10618.) 
AprU   14,  1915.) 


dI, 


(ByOabut  by  Editorial  Btaff.) 

1.  Appeal  and  Ebbob  «=all9— Appealablb 
Ordebs— Rbtaxation  of  Costs— Cuanob  or 

Venue. 

A  ruling  of  the  court  to  which  a  change  of 
venue  was  had  refusine  to  retax  costs  accruing 
in  the  other  county  is  not  appealable,  though 
the  court  in  such  other  county  had  reiused  Ju- 
risdiction of  the  application,  but  the  appeal 
will  be  diHinissed  without  prejudice  to  manda- 
mus proceedings  to  determine  which  court  should 
take  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C^nt  Dig.  ||  823-S39;  Dec.  Dig.  <e=3 
119.] 

2.  Venue  «=>80—Cel4nob  — Rbtaxation  of 
Costs— JuBisDiCTioN . 

The  district  court  of  a  county  to  which  a 
change  of  venue  is  had  has  jurisdiction  to  de- 
termine the  validity  of  the  costs  taxed  in  both 
counties. 

Ed.  Note.— For  other  cases,  see  Venue,  Cent. 

g.  SI  141,  142;   Dec.  Dig.  «=»80.] 

Action  by  Dolph  Aldrich  against  B.  P.  Aa- 
bell.  Motion  by  defendaQt  for  retaxation  of 
costa  From  a  Judgment  denying  the  mo- 
tion, he  appeals.    Appeal  dismissed. 

A.  D.  Neale,  of  Chetopa,  for  appellant. 
Nelson  Case,  of  Oswego,  and  A.  R.  Bell,  of 
Chetopa,  for  appellee. 

PER  CURIAM.  [1]  An  action  to  recover 
$68,  after  several  trials  in  Labette  county, 
was  taken  on  a  change  of  venue  to  the  dis- 
trict court  of  Neosho  county,  where  a  final 
decision  was  reached  in  favor  of  the  defend- 
ant, who  afterwards  filed  a  motion  to  retax 
the  costs.  The  district  court  of  Neosho  coun-. 
ty  decided  that  the  costs  accruing  in  that 
county  were  properly  taxed,  but  declined  to 
pass  upon  the  motion  as  to  the  remainder, 
on  the  ground  that  that  matter  was  one  for 
the  determination  of  the  Labette  county 
court  It  is  shown  that  the  district  court  of 
Labette  county  has  also  held  that  It  has  no 
jurisdiction  of  the  question.  The  plaintiff 
undertakes  to  appeal  from  the  ruling  of  the 
Neosho  county  court,  and  is  met  with  a  mo- 
tion to  dismiss.  This  court  has  heretofore 
held  that  a  decision  relating  only  to  co^>ts  is 


not  reviewable,  even  though  the  items  chal- 
lenged amount  to  more  than  $100.  Mo.  Pac 
Ry.  Co.  v.  Tawger,  52  Kan.  691,  35  Pac.  814. 
That  ruling  is  adhered  to,  and  the  appeal  is 
therefore  dismissed.  This  decision,  being 
based  on  a  want  of  jurisdiction,  is,  of  course, 
without  prejudice  to  the  appellant's  right  to 
Institute  mandamus  in  this  court  to  determine 
upon  which  of  the  two  district  courts  rests 
the  duty  of  entertaining  and  deciding  the  mo- 
tion to  retax  the  costs. 

[2]  The  defendant  is  clearly  entitled  to  a 
ruling  by  one  court  or  the  other,  and  it  may 
aid  an  early  settlement  to  suggest  that  in  our 
own  present  view  the  court  to  which  a  change 
of  venue  is  taken  has  full  jurisdiction  to  de- 
termine the  validity  of  all  the  costs  taxed  In 
the  case. 

(tS  KAn.  I07j 
HAMILTON  V.  McKENNA-t 
RESSELL  V.  McKENNA  et  al. 
(Nos.  19422,  19423.) 
(Supreme  Court  of  Kansas.     April  10,  1915.) 

(Byllabu*  by  tke  Court.) 

1.  Appeal  and   Ebbob  «=»46  —  Teleobaphs 

AND    TBLBFBONKB    9=>45 — DAMAGES— 

AiiouNT  Involved. 

A  pleading  charged  that  the  operator  of  a 
mutual  telephone  company  refused  the  plain- 
tiCf,  who  was  a  member  of  the  company,  the 
services  due  a  member,  unless  he  would  pay  an 
excessive  and  unauthorized  chaise,  which  re- 
fusal damaged  the  plaintiff  in  his  business  in 
the  sum  of  $1,000.  It  appeared,  however,  from 
aU  the  allegations,  that  the  amount  in  contro- 
versy did  not  exceed  $1(X),  exclusive  of  costs. 
Held,  that  a  cause  of  action  was  stated,  but  not 
for  an  appealable  amount. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Ermr.  Cent.  Dig.  gi  19&-201:  Dec.  Dig.  «=» 
46;  Telegraphs  and  Telephones,  Cent.  Dig.  {f 
16,  20V& ;    Dec.  Dig.  •8:s>%.] 

2.  Dahaqes  «=962— MinoATioN— Dutt. 

The  rule  that  one  seeking  to  hold  another 
for  damages  must  use  reasonable  efforts  to  miti- 
gate such  damages,  followed. 

[Bid.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  11&-131:    Dec.  Dig.  <8==>62.] 

3.  Libel  and   Slandeb  «s>6  —  Action abu 
WoBDB— What  Constitute. 

A  statement  made  to  the  plaintiff  in  the 
presence  of  others,  "All  I  want  you  to  do  is  to 
pay  your  honest  debts,"  keM  not  slanderoua 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.-$g  3-16;   Dec.  Dig.  «=>6.] 

4.  Appeal  and   Ebbob  4sa41— Libel  and 
Slandeb— Amount  in  Contbovebst. 

An  action  for  damages  for  slander  is  ap- 
pealable, regardless  of  the  sum  claimed. 

[  Ed.  Note.— For  other  caa%  see  Appeal  and  Er- 
ror, CentDlg.  «8  1^-166,  IW,  168, 172, 178-184, 
186-188,  10u-ia4,   106,  197;  Dec  Dig.  «=>41  J 

Dawson,  West  and  Marshall,  JJ.,  dissenting. 

Api>eal  from  District  Court  Anderson 
County. 

Actions  by  S.  B.  Hauiilton  against  F.  J.  Mc- 
Kenna,  and  by  J.  F.  Ressell  against  F.  J.  Mc- 
Kenna  and  others.  From  judgment  for  de- 
fendants, plalntifTs  appeaL  Modified  as  to 
action  by  Hamilton;  in  action  by  Ressell, 
appeal  dismissed. 


^ssFor  other  case*  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlcesU  and  Indexes 
t  Reltearinc  denied  Mar  6,  I91C. 
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B.  H.  Bennett  and  R.  JBX  OulUson,  botb  of 
lola,  for  appellants.  Chas.  W.  Garrison,  N. 
L.  Bowman,  and  Manford  Schoonover,  all  of 
Garnett,  for  appellees. 

WiEST,  J.  The  only  question  presented  by 
this  appeal  is  whether  or  not  the  amended 
petition  states  a  cause  of  action ;  the  plain- 
tiff having  appealed  from  an  order  sustaining 
a  demurrer  thereto. 

In  substance  the  pleading  alleges:  That 
in  CJolony  there  was  a  mutual  telephone  com- 
pany operating  as  a  Joint-stock  concern  for 
the  purpose  of  rendering  service  to  any  one  in 
the  viclAity  who  would  purchase  stodc  there- 
in. The  plaintiff  was  a  stocltholder,  but, 
upon  removing  temporarily  from  Colony,  he 
transferred  his  stock  to  another  company. 
The  defendant  owned  and  operated  an  inde- 
pendent system  and  maintained  a  switch 
board  and  had  connected  with  this  system  a 
number  of  patrons  using  bis  telephones. 
That  the  defendant  proposed  to  take  over  the 
switch  board  of  the  mutual  company  and  all 
their  business  and  perform  all  their  servic- 
es himself,  leaving  the  mutual  company  to 
conduct  the  business  pertaining  to  this  organ- 
ization and  the  extension  of  its  system  and 
the  control  of  its  relation  with  its  own  mem- 
bers. That  this  proposition  was  accepted, 
and  the  switch  board  was  removed  to  the 
defendant's  place  of  business,  after  which  be 
undertook  to  perform  towards  the  members 
of  the  mutual  company  all  the  obligations  of 
that  company.  The  mutual  company  under- 
took to  furnish  its  members  telephone  serv- 
ices at  cost,  each  member  to  contribute  25 
cents  a  month,  the  price  regularly  charged 
his  patrons  by  the  defendant  being  $1  a 
month.  That,  upon  returning  to  Colony,  the 
plaintiff  tried  to  purchase  stock  in  the  mu- 
tual company,  but  was  prevented  by  intimida- 
tion and  other  improper  influence  of  the  de- 
fendant upon  the  officers  of  the  company,  and 
was  thereby  rendered  unable  to  procure  tele- 
phone services  for  his  home  or  office,  unless 
he  accepted  the  telephone  of  the  defendant 
and  paid  the  price  demanded  by  him.  That 
prior  to  January,  1912,  be  Installed  one  of 
the  defendant's  instruments  in  his  house  and 
paid  $1  a  month  therefor.  That  he  bad  be- 
come an  owner  of  certain  stock  in  the  mu- 
tual comi>any  entitled  to  all  the  rights  of  a 
member.  That  he  so  advised  the  defendant 
and  demanded  that  connection  be  made  with 
his  office  to  operate  bis  office  and  home  tel- 
ephones as  mutual  telephones,  which  the  de- 
fendant refused  to  do,-  and  refused  to  allow 
any  service  to  the  plaintiff,  as  a  member  of 
the  mutual  company.  Plaintiff's  office  tel- 
ephone was  connected  with  one  of  the  rural 
lines  running  into  the  city,  over  which  the 
defendant  agreed  to  furnish  free  services 
and  all  telephone  connection  with  the  mem- 
bers, and  the  plaintiff  demanded  that  his  in- 
strument be  so  connected,  which  the  defend- 
ant refused  to  do.    That,  after  maldng  the 


agreement  between  the  mutual  company  and 
the  defendant,  the  only  switch  board  in  Col- 
ony used  in  connection  with  these  comimnies 
was  the  one  operated  by  the  defendant,  and 
the  plaintiff  had  no  means  of  connection,  ex- 
cept through  these  boards.  That  In  Mardi, 
1013,  It  was  agreed  that  the  plaintiff  should 
pay  the  defendant  $1  a  month  for  his  office 
telephone,  upon  condition  that,  if  it  should 
finally  be  determined  that  he  was  entitled 
to  the  rights  of  a  member  of  the  mutual 
company,  the  defendant  should  repay  him  the 
excess  over  the  charge  required  of  members. 
Whereupon  the  office  telephone  was  connect- 
ed. That  after  the  state  utilities  commission 
had  settled  a  certain  controversy  between  the 
patrons  of  the  mutual  line  and  the  defendant, 
including  the  rights  of  the  plaintiff,  as  a 
memt)er  of  the  mutual  company,  it  was  or- 
dered by  the  commission  that  the  plalntlfTs 
home  telephone  be  placed  upon  the  list  at 
25  cents  a  month.  That  afterwards  the  de- 
fendant presented  a  bill  for  $5.40.  The  plain- 
tiff demanded  the  return  of  $12  overcharge, 
which  left  stlU  due  the  plainUff  $6.60,  which 
the  defendant  refused,  and  he  has  since  refus- 
ed to  switch  the  office  phone  or  allow  the 
plaintiff  to  use  It  That  because  of  business 
transactions  by  the  plaintiff,  bis  office  phone 
was  a  matter  of  pressing  necessity,  and  to  be 
deprived  of  Its  use  was  a  continuing  injury, 
and  that  by  reason  of  the  defendant's  re- 
fusal to  allow  plaintiff  to  use  his  office  tel- 
ephone during  January  and  February,  1912, 
and  since  November  7,  1912,  he  had  been 
damaged  In  the  sum  of  $500,  and,  by  reason 
of  the  excess  charge,  the  defendant  was  in- 
debted to  him  in  the  sum  of  $6.60,  with  inter- 
est. 

[1,2]  The  defendant  argues  that,  if  all  the 
matters  in  controversy  were  settled  by  the 
utilities  commission,  nothing  was  left  but  the 
overcharge.  But  such  Is  not  the  allegation. 
There  is  no  attempt  to  allege  what  con> 
troversy  was  thus  settled,  except  the  plain- 
tiff's rights  as  a  member  of  the  mutual  com- 
pany, which  was  "one  of  the  matters  heard 
and  determined  by  said  board ;  and  It  was 
the  decision  of  said  board  that  the  plaintiff 
at  all  times  from  the  1st  of  January,  1912, 
was  a  member  of  said  Mutual  Telephone 
Company  and  entitled  to  all  the  rights,  priv- 
ileges and  benefits  accruing  to  the  members 
of  said  company,  including  their  rights  un- 
der the  arrangements  hereinbefore  referred 
to  with  said  defendant."  It  is  therefore  for 
his  damages  suffered  by  having  these  rights 
withheld  that  he  sues. 

It  Is  also  urged  that,  by  paying  the  exces- 
sive and  nnauthorized  charges,  the  plaintiff 
could  have  had  the  services;  and  hence  his 
damages  cannot  exceed  such  excess.  It  was 
his  duty  upon  refusal  to  accord  his  rights 
either  to  bring  proceedings  to  compel  recog- 
nition of  such  rights  or  else  to  mitigate  the 
damages  by  submitting  to  the  exaction  in 
case  he  intended  to  hold  the  defendant  re- 
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sponsible  for  snch  damages.  Hollj  ▼.  City  of 
Neodesha,  88  Kan.  102,  113,  127  Pac.  616; 
Atkinson  r.  Klrkpatrlck,  90  Kan.  515,  519, 135 
Pac.  579 ;  Maddux  ▼.  Telephone  Co.,  92  Kan. 
619,  141  Pac.  685.  It  seems  clear  from  the 
pleading  that,  had  the  unauthorized  charge 
been  paid  as  demanded,  the  requested  serv- 
ices would  have  been  rendered,  and  that 
hence  the  only  actual  damages  shown  to  have 
been  suffered  consist  of  the  unauthorized 
overcharge.  The  pleading  thus  far  states  a 
good  cause  of  action  for  this  sum,  but  no 
construction  could  bring  the  damages  up  to 
$100;  and  therefore,  if  this  were  all  the 
charge,  It  could  not  be  considered,  for  the 
reason  that  the  amount  involved  is  less  than 
the  sum  necessary  to  make  an  action  appeal- 
able.   Civ.  Code,  {  560  (Gen.  St.  1909,  {  6161). 

[3, 4]  It  is  also  charged  that  in  November, 
1912,  the  defendant,  in  the  presence  and 
hearing  of  a  number  of  persons  at  Colony, 
maliciously  and  falsely,  and  for  the  purpose 
and  with  the  intention  of  bringing  the  plain- 
tiff Into  public  disrepute,  and  for  the  purpose 
of  injuring  his  good  name  and  of  destroying 
the  confidence  which  plalntUTs  neighbors  and 
friends  had  reposed  in  him  as  an  honest  and 
upright  citizen,  said  in  substance,  "All  I  want 
you  to  do  Is  to  pay  your  honest  debts,"  mean- 
ing thereby  maliciously  to  state  and  insinu- 
ate, and  expecting  to  be  understood,  and  for 
the  purpose  of  being  understood  by  the  par- 
ties present  as  stating,  that  the  plaintiff 
would  not  pay  his  honest  debts,  thereby  in- 
juring the  plaintiff's  good  name  and  reputa- 
tion, causing  him  humiliation  and  mental  an- 
guish, to  his  damage  in  the  sum  of  $1,000. 
One  may  with  perfect  innocence  be  unable 
to  pay  his  honest  debts,  and  the  expression 
of  a  aeslre  that  he  pay  them  does  not  impute 
depravity  of  nature  or  willful  misconduct 
There  is  nothing  set  out  to  show  that  the 
language  was  so  spoken,  inflected,  or  emtdia- 
sised  as  to  carry  tiie  meaning  that  the  plain- 
tiff was,  or  led  the  hearers  to  believe  or  un- 
derstand that  be  was,  a  mere  repudlator  of 
his  honest  debts. 

While  there  ar^  cases  holding  that  words 
innocent  on  their  face  may  be  so  used  as  to 
be  slanderous  in  fact  (Martin  y.  The  Pica- 
yune, 115  La.  979,  40  South.  376,  4  U  R.  A. 
[K  S.]  861 ;  Julian  v.  Kansas  City  Star  Co., 
209  Mo.  35,  107  S.  W.  496;  Gnibb  v.  Elder, 
67  Kan.  316,  72  Pac.  700),  the  majority  of  the 
court  are  of  the  opinion  that  the  language 
charged  is  not  slanderous,  and  that  nothing 
in  the  petition  renders  its  use  slanderous, 
and  hence  that  no  cause  of  action  was  stated 
by  this  portion  of  the  pleading,  but  under 
section  566,  Civil  (3ode^  the  action  is  appeal- 
able. 

There  is  another  allegation  that,  by  reason 
of  the  defendant's  refusal  to  connect  plain- 
tlfTs  office  with  the  rural  line  and  perform 
for  him  the  services  which  the  defendant  had 
agreed  to  perform  fbr  the  meuilters  of  the 
mutnni  company  and  patrons  of  the  rural 


line,  plaintiff  has  been  damaged  in  the  addi- 
tional sum  of  $100.  This  appears  to  be  a  rep- 
etition, however,  of  the  general  cause  of 
action  for  failnre  to  give  the  plaintiff  the 
telephone  services  he  was  entitled  to,  and 
does  not  appear  to  add  anything  thereto. 

It  follows,  therefore,  that  the  Judgment  in 
No.  19422  is  modified  as  already  Indicated. 
No.  19423  Includes  no  count  for  slander,  and 
in  OMt  case  the  appeal  Is  dismissed. 

It  is  so  ordered. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
and  PORTER,  JJ.,  concurring.  , 

DAWSON,  J.  (dissenting).  The  words 
were  slanderous,  and  the  petition  was  good 
against  a  demurrer.  Henicke  ▼.  Griffith,  29 
Kan.  616;  Hess  v.  Sparks,  44  Kam.  46S,  24 
Pac.  979.  21  Am.  St  Rep.  300;  State  ▼.  Grin- 
stead,  62  Kan.  693,  64  Pac.  49;  Gmbb  ▼.  El- 
der,  67  Kan.  316,  72  Pac.  790;  Bashford  T. 
Wells,  78  Kan.  295,  96  Pac.  663,  18  L.  R.  A. 
(N.  S.)  580,  16  Ann.  Gas.  310;  Cooper  r. 
Seavems,  81  Kan.  267,  106  Pac.  609,  25  U  R. 
A.  (N.  S.)  617, 135  Am.  St  Rep.  359;  Gano  r. 
Cunningham,  88  Kan.  300,  128  Pac.  372; 
Neosho  County  v.  Spearman,  89  Kan.  106, 
130  Pac.  677 ;  Brock  v.  Francis,  80  Kan.  463, 
473,  131  Pac.  1179,  45  I*  R.  A.  (N.  S.)  756; 
Roberts  T.  Pendleton,  92  Kan.  847,  142  Pac. 
289;  Martin  t.  The  Picayune,  115  La.  979, 
40  South.  376,  4  I/.  R.  A.  (N.  S.)  861;  Julian 
y.  Kansas  City  Star  Co.,  209  Mo.  36,  107  S. 
W.  496;  Hntchins  y.  Page,  76  N.  H.  215,  72 
AtL  689,  31  X^  R.  A.  (N.  S.)  182;  1  OdgeiB 
on  Libel  and  Slander,  95;  Hayes  y.  Press 
Co.,  127  Pa.  642,  18  AU.  331.  6  U  &.  A.  M3, 
14  Am.  St  Rep.  874. 

I  therefore  dissent 

WEST,  J.    I  Join  In  this  dissent 
MARSHALL,  J.,  concurs  in  the  dlsaent 


(96  Kan.  8) 
ELX  y.  HOLLOW  AT  (MILLER,  Intervener). 
(No.  19178.) 
(Supreme  0>urt  of  Kansas.    April  10,  19150 

(BvUahut  by  the  Court.) 

1.  Replevin  *=»23— Pastiks— Rioht  to  Iw- 

TEBVENE. 

One  havinit  an  interest  in  property  the  pos- 
session of  which  is  ttie  subject  of  an  action  in 
replevin  between  other  persons  may  lie  made 
a  party  to  the  action  and  take  appropriate  steps 
for  the  protection  of  his  interest  in  the  snbject- 
matter  of  the  litigation. 

[Ed.   Note.— For   other    cases,   see   Replevin, 
Cent  Dig.  %  123;   Dec  Dig.  «=923.] 

2.  Replevin  «=e!)— Pleawno  and  Paoor— 
Genebal  Denial. 

One  who  claims  a  lien  on  a  vehide  because 
of  repairs  made  and  care  bestowed  upon  it  ma.v 
under  his  general  denial  show  that  toe  plaintifl 
had  parted  with  the  ownership  and  right  of  p.->s- 
session  of  the  vehicle  before  the  action  was  iie- 
Kun. 

[Ed.   Note.^For    other   cases,    see   Replevin, 
Cent  Dig.  H  257-279;   Dec  Diit.  <S=»09.] 
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S.  Appkai.  aud  Ebbob  «=:»701— Pbxsbrtatzon 

FOB    RJEVIKW— EVIDENCB — INSTRUCTIONS. 

In  the  absence  of  the  evidence  or  of  its  pnr- 
port,  it  cannot  be  determined  upon  appeal  that 
ustroctiona  given  by  the  trial  court  were  inap- 
plicable to  the  issues  actually  tried,  and,  even  if 
they  were  not  abstractly  correct  under  the 
pleadings,  it  cannot  be  said  that  the  error  was 
80  material  as  to  require  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f S  2933-2935 ;   Dec.  Dig.  «=» 
701.] 
4.  Affkai.  and  Ebbob  ^=>1106  — Decision  — 

REUAND— CORBECnON   or  iBREOnLABITT. 

The  judgment  was  rendered  in  favor  of  the 
defendant  and  an  intervener  for  coats,  whereas 
the  verdict  of  the  jury  found  in  favor  of  the 
defendant  alone.  It  appears  that  the  form  of 
the  judgment  which  was  prepared  by  counsel 
and  entered  by  the' clerk  was  not  brought  to  the 
attention  of  the  trial  court  Held,  that  this  ir- 
regularity could  have  been  corrected  withont  an 
appeal,  and  that  upon  a  remand  the  trial  conrt 
may  correct  the  entry  and  make  a  proper  appor- 
tionment of  the  coats. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  43Sft-^98,  4585;  Dec. 
Dig.  <S=»1106.] 

Appeal  from  District  Court,  Barber  County. 

Action  by  James  E.  Ely  against  T.  S.  HoUo- 
way,  wherein  J.  M.  Miller  intervenes.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed,  except  as  to  costs,  as  to  wlilch  the 
cause  Is  remanded. 

Samuel  Orlffln,  of  Medicine  Lodge,  for  ap- 
pellant. Noble  &  Tlncher,  of  Medicine  Lodge, 
for  appellee. 

JOHNSTON,  C.  J.  James  E.  Ely  brought 
this  action  against  T.  S.  Holloway  to  recover 
possession  of  an  automobile  alleged  to  be 
wrongfully  withheld  from  blm  by  the  defend- 
ant, and  be  also  asked  damages  against  the 
defendant  for  the  unlawful  detention.  He 
alleged  that  the  automobile  had  been  placed 
in  the  garage  of  Holloway,  who  had  been 
changing  and  working  upon  It  contrary  to  In- 
structions, and  had  allowed  another  to  use  It 
without  authority  or  right  Defendant  an- 
swered denying  the  averments  of  the  plaintiff, 
and  he  further  alleged  that  the  automobile 
was  owned  by  one  J.  M.  Miller;  but  this 
plaintiff  denied  In  his  reply.  Miller  Interven- 
ed, by  leave  of  court,  and  alleged,  substan- 
tially, that  plaintiff  had  sold  the  automobile 
to  him  In  consideration  of  the  transfers  of  a 
good  and  sufficient  title  to  a  certain  lot  In  Ki- 
owa, Kan.,  and  a  one-third  Interest  In  two 
notes  for  $1,000  each  which  should  be  trans- 
ferred by  hlm  to  plaintiff  by  simple  Indorse- 
ment, but  not  guaranteeing  payment,  and, 
further,  that  the  deal  was  "to  be  completed 
and  transfers  made  on  or  before  the  26th  day 
of  April,  1912,  or  as  soon  thereafter  as  prac- 
ticable." Plaintiff  answered  the  Intervener, 
and  alleged  fraud  and  misrepresentation  on 
the  part  of  the  Intervener  as  to  the  value  of 
the  lot,  and  to  an  opportunity  to  sell  It  for 
1600,  and  also  tbat  it  was  agreed  that  he  was 
to  retain  possession  of  the  automobile  undl 
the  transaction  was  completed.    He  alleged, 


too,  tbat  Intervener  had  failed  to  comply  w.lth 
the  terms  of  the  contract  as  to  the  completion 
of  the  transaction,  and  had  proposed  terms 
which  differed  from  those  In  the  contract,  all 
of  which  damaged  plaintiff  In  the  sum  of 
$727.93.  The  jury  returned  a  verdict  for  the 
defendant,  Holloway,  without  mentioning  the 
Intervener,  and,  plaintiff's  motion  for  a  new 
trial  being  overruled,  he  appeals. 

[1]  Plaintiff  first  Insists  that  error  was 
committed  in  permitting  Miller  to  intervene. 
The  Code  expressly  provides  that  one  not  an 
original  party  to  an  action  brought  to  recover 
real  or  personal  property  may,  on  leave  of 
court,  be  made  a  party  for  the  protection  of 
a  right  or  interest  In  the  subject-matter  of 
the  controversy.  Civ.  Code,  {  41  (Gen.  St 
1909,  §  5634).  Holloway  had  alleged  that 
plaintiff  was  not  the  owner  of  the  automobile, 
and  also  tbat  it  was  the  property  of  Miller, 
but  It  appears  that  MUler  chose  to  interpose 
bis  own  claim  of  ownership  of  the  automo- 
bile, and  to  proceed  In  his  own  name  for  the 
protection  of  his  interest  In  it  Under  the 
provisions  of  the  Code  and  the  claims  set  up 
by  Miller,  no  error  was  committed  in  allow- 
ing him  to  intervene  In  the  action. 

[2]  There  is  complaint  that  Holloway  was 
permitted  to  defend  and  offer  testimony  in 
the  case  on  the  theory  that  he  was  entitled 
to  possession  of  the  automobile  because  of 
garage  and  repair  charges;  whereas  the  issue 
presented  by  his  answer  was  ownership  by 
Miller.  It  appears,  however,  that  his  claim 
of  a  lien  on  the  automobile  for  repair  and 
garage  charges  was  raised  in  the  pleadings. 
In  his  petition  the  plaintiff  averred  that  he 
had  placed  the  automobile  In  the  garage  of 
Holloway  for  work,  labor,  and  repairs,  and 
that,  although  he  had  offered  to  pay  Hollo- 
way for  all  work  done  and  repairs  made  on 
the  automobile,  bis  demand  for  possession  of 
it  had  been  refused  by  Holloway.  He  further 
alleged  that  Holloway  had  done  work  on  the 
automobile  not  ordered  by  hlm,  and  had  per- 
mitted others  to  use  the  automobile  in  vio- 
lation of  his  Instructions.  Holloway's  denial 
put  In  issue  these  averments.  Including 
whether  proper  garage  charges  had  been 
made  by  him,  and  whether  payment  bad  been 
tendered  by  plaintiff  and  refused  by  Hollo- 
way. Holloway  was  entitled  to  bold  posses- 
sion of  the  automobile  until  the  charges  for 
repairs  and  alterations  which  he  had  made 
under  the  direction  of  the  plaintiff  had  been 
paid.  Under  his  general  denial  he  was  also 
entitled  to  show  that  plaintiff  was.  not  enti- 
tled to  the  possession  of  the  automobile  be- 
cause of  having  parted  wltb  the  ownership 
and  right  of  possession  of  the  same  before  the 
action  was  brought.  Kennett  v.  Flckel,  41 
Kan.  211,  21  Pac.  93;  Street  v.  Morgan,  64 
Kan.  85,  67  Pac.  448.  Ownership  of  the  auto- 
mobile was  therefore  drawn  in  issue  between 
the  plaintiff  and  Holloway,  as  well  as  be- 
tween plaintiff  and  Miller.  From  tbe  record 
brought  here  it  does  not  appear  that  there 
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was  any  conflict  between  HoUoway  and  the 
intervener,  and  it  may  be  true,  as  plaintiff 
contends,  that  the  issues  might  have  been 
tried  out  if  Miller  had  been  substituted  for 
Holloway  as  defendant  However,  HoUoway 
and  Miller  had  separate  and  distinct  inter- 
ests in  the  property,  and  each  was  entitled  to 
continue  as  a  party  and  to  protect  his  own 
interest. 

[3]  Complaint  is  made  of  the  instructions 
given  by  the  court,  which  were  to  the  effect 
that,  if  the  Just  and  lawful  charges  of  Hollo- 
way  against  plaintiff  for  repairs  and  storage 
of  the  automobile  were  not  paid  or  offered 
to  be  paid  b^  the  plaintiff,  he  would  be  en- 
titled to  the  possession  of  the  automobile, 
and,  further,  that  if  plaintiff  authorized  Mil- 
ler to  use  the  automobile  after  the  sale  and 
pending  the  completion  of  the  transaction, 
and  If,  in  accordance  with  such  authority, 
the  automobile  was  used  by  Miller,  and  there- 
by repairs  were  made  necessary,  and  garage 
charges  were  incurred  in  favor  of  HoUoway 
which  became  liens  on  the  property,  the  plain- 
tiff was  not  entitled  to  recover  possession  of 
the  automobile  until  payment  or  offer  of  pay- 
ment of  these  had  been  made.  It  is  not  con- 
tended that  the  instructions  stated  a  wrong 
rule  if  the  issues  and  facts  in  the  case  war- 
ranted them,  but  the  contention  is  that  the 
plaintiff  did  not  authorize  the  use  of  the  au- 
tomobile by  Miller  pending  the  completion  of 
the  exchange,  and  that  the  Instructions  Were 
therefore  unwarranted ;  but,  in  the  absence  of 
the  evidence.  It  cannot  be  determined  that  no 
authority  was  given  for  the  use  of  the  au- 
tomobile by  MOler.  Without  the  evidence  or 
its  purport,  it  cannot  be  said  that  the  instruc- 
tions were  inapplicable  to  the  issues  actually 
tried,  and,  even  If  they  were  not  abstractly 
correct  under  the  pleadings,  it  cannot  be  said 
that  the  error  was  material.  Woodford  v. 
IJght  Co.,  77  Kan.  836,  92  Paa  1133.  For 
the  same  reason  other  objections  to  th&  in- 
structions are  not  open  for  consideration. 

[4]  There  Is  a  further  contention  that  the 
Judgment  In  favor  of  MlUer  for  costs  Is  not 
warranted  by  the  verdict  Only  two  forms 
of  verdict  were  submitted  to  the  Jury,  one  In 
favor  of  the  plaintiff,  and  another  finding  in 
favor  of  the  defendant  HoUoway.  The  ver- 
dict returned  was: 

"We,  the  Jury  impaneled  and  sworn  In  the 
above-entitled  case,  do  upon  oar  oath  find  for 
the  defendant  T.  8.  Holloway." 

On  this  verdict  a  Judgment  for  costs  was 
rendered  against  the  plaintiff  and  in  favor  of 
Holloway  and  MlUer.  As  the  Jury  made  no 
finding  in  favor  of  Miller,  the  entry  of  a 
Judgment  In  his  favor  was  not  Justified.  It 
appears,  however,  from  the  counter  abstract 
that  the  form  of  the  Judgment  was  prepared 
by  counsel  for  plaintiff  after  the  term  ended 
and  after  the  notice  of  the  appeal  bad  been 
served.  The  form  of  entry  was  plaintiers 
own  interpretation  of  the  verdict,  and  It  was 
entered  by  the  clerk  as  it  had  been  prepared 


and  handed  to  him.  It  does  not  appear  from 
the  record  that  this  feature  of  the  Judgment 
has  ever  been  brought  to  the  attention  of  the 
trial  court  and  only  such  questions  as  lutve 
been  considered  and  determined  by  that  court 
are  open  to  review  here.  ▲  motion  to  cor- 
rect the  entry  In  this  respect  or  to  retax  the 
costs  would  have  afforded  the  court  an  oi>- 
portunlty  to  have  made  the  correction  and 
an  apportionment  of  the  costs.  An  appeal 
was  not  necessary  for  that  purpose,  but  an 
appropriate  order  as  to  costs  can  be  made 
when  the  case  is  remanded  to  the  district 
court 

The  Judgment  is  affirmed  In  all  respects, 
except  as  to  costs,  and  as  to  them  the  case  is 
remanded  for  the  further  order  of  the  district 
court    AU  the  Justices  concurring. 

(K  Kan.  1) 
KAUIi  et  al.  v.  AMERICAN  INDEPENDENT 

TELEPHONE  CO.     (No.  19168.) 

(Supreme  Court  of  Kansas.     April  10,  1915.) 

(Svllabut  by  the  Court.) 

1.  Evidence  «=>417  —  Pabol  —  IncoMPuns 
Contract. 

A  written  contract  for  the  performance  of 
certain  services  and  conditions,  which  contained 
no  provision  as  to  the  duration  of  the  contract 
relation  or  the  time  within  which  the  services 
and  conditions  were  to  be  performed,  is  mani- 
festly incomplete,  and  parol  evidence  to  supple- 
ment and  explain  the  written  provisions  is  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1874-1899;    Dec  Dig.  <8=>417.] 

2.  Telegraphs  and  Telephones  ®=933  — 
aoheehents  as  to  ssbvice  and  tolls — 
Abboqation— Public  Utility  Statute. 

The  mere  enactment  of  the  public  utilities 
statute  (Laws  1911,  c.  238)  did  not  abroi»te 
agreements  as  to  telephone  service,  rates,  and 
tolls,  and  the  publishing  and  filing  of  a  schednle 
of  rates  with  the  public  utilitiea  comnussi<Hi 
did  not  of  itself  operate  to  annul  such  agree- 
ments. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  21;  Dec.  Dig.  «=> 
S3.] 

Appeal  from  District  Court  Jackson 
County. 

Action  by  J.  M.  Kaul  and  others  against 
the  American  Independent  Telephone  Com- 
pany, a  corporation.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Charles  Hayden,  of  Holton,  tor  appellant 
Hursh  &  Sloan,  of  Holton,  for  appellees. 

JOHNSTON,  C.  J.  This  was  a  suit  begun 
by  the  plaintiffs  to  enjoin  defendant  from  a 
threatened  disconnection  of  plaintiffs'  tele- 
phone line  with  defendant's  exchange  at  Hol- 
ton and  from  the  refusal  of  certain  rates  and 
privUeges  stipulated  In  an  agreement  pre- 
viously made.  It  appears  that  on  February 
5,  1903,  plaintiffs,  individually  and  as  an  on- 
incorporated  association  of  farmers,  known 
as  the  Bills  Creek  Telephone  Company,  hav- 
ing for  its  object  the  maintenance  of  a  local 
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tdeptaone  line,  and  defendant,  tbe  American 
Independent  Telephone  Company,  agreed, 
substantially: 

"That  said  first  party  [the  American  Inde- 
pendent Telephone  Company]  agrees  to  meet 
and  connect  with  line  of  second  party  [the  Bills 
Creek  Telephone  Company]  at  the  city  limits 
of  Holton,  Kansas,  for  which  privileges  second 
party  agrees  to  pay  first  party  the  sum  of 
$27.00,  second  party  to  build  and  equip  said 
line  outside  city  limits,  furnish  their  own  phones 
and  care  for  the  same  at  their  own  expense 
and  keep  the  same  in  good  repair,  said  phones 
to  be  acceptable  to  first  party,  first  party  to 
have  all  tolls  collected  over  said  lines  both  ways. 
Second  party  to  have  free  privileges  in  Holton 
exchange  and  all  farm  lines  in  Jackson  county, 
■Kansas,  and  a  16  cent  rate  over  all  toll  lines  m 
said  Jackson  county." 

Plaintiffs  alleged  tbat,  altbough  this  con- 
tract had  not  been  abrogated,  tbe  defendant 
threatened  to  discontinue  tbe  service  pro- 
vided for  therein;  that  such  denial  of  serv- 
ice would  work  great  and  Irreparable  injury 
and  damage  to  them ;  and  they  therefore 
asked  for  a  temporary  injunction,  and  tbat  it 
be  made  permanent  on  final  hearing.  The 
temporary  order  was  granted,  and  defendant 
in  its  answer  denied  tbe  making  of  the  con- 
tract relied  upon  b^  plaintiff,  and  alleged 
that,  if  made,  it  was  ultra  vireis^  and  further 
that  it  was  impossible  for  It  to  furnish  tbe 
service  on  tbe  terms  spedfled  in  the  writing, 
and,  if  furnished,  it  would  be  a  discrimina- 
tion against  other  users  of  its  telephone  lines. 
On  the  trial  of  tbe  case,  evidence  was  offered 
tending  to  show  tbat  parties  making  tbe  con- 
tract intended  tbat  it  should  remain  In  force 
as  long  as  the  defendant  continued  in  busi- 
ness. The  temporary  Injnnction  was  made 
permanent  against  tbe  defendant,  and,  its 
motion  for  a  new  trial  being  overruled,  it 
now  appeals. 

[1]  The  first  error  assigned  is  tbat  testi- 
mony of  a  contemporaneous  oral  agreement, 
which  varied  and  contradicted  tbe  written 
C(»tract,  was  received.  The  written  con- 
tract, as  will  be  observed,  did  not  give  tbe 
duration  of  tbe  contract  relation  between  the 
.parties.  To  show  the  time  wltbin  which  tbe 
respective  undertakings  of  the  parties  was 
to  be  performed,  testimony  was  offered  and 
received  to  the  effect  tbat  tbe  contract  re- 
lation was  to  continue  and  bind  tbe  parties 
as  long  as  the  defendant  was  engaged  in 
business.  As  the  written  contract  omitted 
tbe  time  of  performance  or  duration.  It  was 
manifestly  incomplete.  In  cases  where  a 
written  contract  does  not  embrace  tbe  entire 
agreement  of  the  parties,  and  thus  their  In- 
tentions are  not  completely  expressed,  parol 
proof  may  be  received  to  supplement  and  ex- 
plain tbat  which  Is  written.  Sbepard  ▼. 
Haas,  14  Kan.  443;  Evans  v.  McElfresh,  85 
Kan.  389,  116  Pac.  612;  Ingram  v.  Dalley, 
123  Iowa,  188,  98  N.  W.  627. 


Tbe  contention  that  tbe  contract  Is  lacking 
in  mutuality  cannot  be  sustained.  The  agree- 
ments entered  into  by  tbe  parties  are  concur- 
rent and  obligatory  on  both.  Each  Is  bound 
to  carry  out  the  stipulated  undertakings  dur- 
ing the  existence  of  the  contract;  and,  if  tbe 
plaintiffs  bad  undertaken  to  disconnect  their 
lines  from  the  exchange  of  the  defendant  and 
to  connect  with  another,  tbe  defendant  would 
have  been  entitled  to  tbe  remedy  of  Injune- 
tion. 

[2]  It  is  argued  that  the  contract  is  not 
enforceable  because  of  tbe  provisions  of  tbe 
public  utilities  act,  recently  enacted.  Laws 
1911,  c.  238.  Some  testimony  was  introduced 
to  the  effect  tbat  tbe  contract  rates  are  un- 
reasonable and  lower  than  tbe  defendant  Is 
charging  other  patrons,  and  also  that  tbe  de- 
fendant has  published  and  filed  with  tbe  pub- 
lic utilities  commission  a  schedule  of  its 
rates,  tolls,  fares,  and  charges.  The  con- 
tract in  question  was  made  long  before  tbe 
act  referred  to  was  passed,  and  was  In  force 
when  the  public  utilities  commission  came 
into  existence;  and,  while  that  commission 
is  vested  with  broad  regulatory  powers,  it  la 
not  shown  nor  claimed  tbat  it  has  found  the 
contract  rates  to  be  unreasonable.  Granting, 
without  deciding,  that  tbe  commission  has 
the  power,  under  the  law,  to  determine 
whether  or  not  tbe  rates  prescribed  by  tbe 
contract  are  reasonable  and  valid  and  to 
revise  them,  if  found  to  be  unreasonable,  it 
does  not  appear  that  It  has  exercised  tbe 
power  nor  that  they  have  been  presented  to 
it  for  its  consideration.  The  passage  of  the 
act  did  not  automatically  overthrow  con- 
tracts nor  set  aside  schedules  of  rates  which 
had  been  agreed  upon.  Neither  did  tbe  fact 
tbat  tbe  defendant  published  and  filed  a 
schedule  of  rates  with  tbe  public  utilities 
commission  abrogate  tbe  contract  In  any 
event,  rates  previously  agreed  upon  between 
utilities  and  patrons  will  continue  in  force 
until  tbe  commission  has  found  tbem  to  be 
unreasonable  and  has  prescribed  other  rates. 
The  passage  of  the  act  did  not  take  from  the 
court  the  power  and  duty  to  prevent  tbe  in- 
terruption of  tbe  service  at  tbe  rates  agreed 
upon  or  otherwise  fixed  until  action  had  been 
taken  by  tbe  commission.  Without  deter- 
mining the  extent  of  tbe  powers  of  the  com- 
mission to  regulate  rates  previously  fixed  by 
contract,  nothing  appears  here  to.  show  tbat 
the  Judgment  of  the  court  in  enjoining  tbe 
defendant  from  disconnecting  tbe  lines  of  the 
plaintiffs  from  its  exchange  or  from  refus- 
ing tbe  continuance  of  tbe  service  which  had 
been  given  under  the  contract  since  1903  was 
unlawful. 

The  Judgment  la  affirmed.  All  the  Justioes 
concurring. 
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MARKLINGER  t.  UNION  PAC.  R.  CO. 

(No.  19335.) 

(Sapreme  Court  of  Kansaa.    April  10,  1915.) 

(8i/Uaiut  by  ike  CourtJ 

Master  ahd  Se«tant  «=9i37  —  Death  or 
Flagman— NcouoENCB—LiABiurr  or  Com- 
pany. 

Where  a  flagman,  stationed  at  a  highway 
crossing  to  give  warning  of  an  unsafe  condition 
of  the  track,  is  struck  and  killed  by  a  train,  no 
action  against  the  railway  company  on  account 
of  bis  death  can  be  baaed  on  the  failure  of  the 
enginemen  to  sound  the  whistle,  or  to  stop  the 
train  promptly  upon  being  signaled  to  do  so  by 
torpedoes  placed  on  the  track. 

[E^  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  269,  270,  273,  274,  277, 
278;  Dec.  Dig.  «=»137.] 

Appeal  from  District  Court,  Ellis  Coanty. 

Action  by  Martba  Markllnger  against  the 
Union  Facitlc  Railroad  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

A.  D.  GUkeson  and  J.  H.  Slmmlnger,  both 
of  Hays,  for  appellant.  R.  W.  Blair,  C.  A. 
Magaw,  and  T.  M.  LlUard,  all  of  Topeka,  and 
C.  W.  Reeder,  of  Hays,  for  appellee. 

MASON,  J.  Joseph  Markllnger,  a  section 
band,  was  struck  and  killed  by  a  train  of  the 
Union  Pacific  Railroad  Company.  In  an  ac- 
tion brought  against  the  company  by  his 
widow,  a  demurrer  to  the  evidence  was  sus- 
tained, and  she  appeals. 

The  evidence  was  to  this  effect:  About  2 
o'clock  on  the  morning  of  June  2l8t,  the  sec- 
tion foreman  stationed  Markllnger  as  a  flag- 
man at  a  highway  crossing  two  or  three 
miles  east  of  Buffalo  Park,  Jast  west  of  a 
place  where,  for  a  quarter  of  a  mile,  the 
track  was  overflowed  as  a  result  of  a  recent 
rain;  his  duty  being  to  give  signals  to  stop 
trains,  so  that  they  would  not  run  in  on 
the  soft  place,  where  the  section  crew  were 
at  work.  One  train  from  the  east  was  stop- 
ped by  the  foreman,  who  told  the  engineer 
of  the  condition  of  the  track.  The  train  then 
proceeded.  About  daylight  the  foreman,  who 
was  about  a  quarter  of  a  mile  east  of  the 
crossing,  saw  a  passenger  train  some  two 
miles  away  coming  from  the  west,  seven 
hours  late.  He  wrote  a  message  to  give  to 
Its  conductor  to  be  delivered  to  the  telegraph 
agent  at  the  next  station,  suggesting  that 
slow  orders  be  given,  and  asking  for  help 
at  the  overflowed  place.  This  train  struck 
and  killed  Markllnger.  The  rules  required  a 
flagman,  when  sent  out  to  stop  a  train  on  ac- 
count of  a  dangerous  condition  of  the  track, 
to  place  two  torpedoes  on  the  rail,  about  30 
feet  apart,  a  half  mile  from  the  danger 
point,  and  a  third  at  a  distance  of  a  quarter 
of  a  mile;  the  two  first  ones  being  spoken 
of  as  the  caution  signal  and  the  other  as  the 
stop  signal.  The  flagman  was  expected  to 
remain  at  the  stop  signal  until  relieved.  Up- 
on hearing  the  caution  signal,  the  engineer 


was  expected  to  respond  by  two  short  blasts 
of  the  whistle  and  to  look  out  for  stop  sig- 
nals ahead.  Markllnger  placed  two  tor- 
pedoes about  a  quarter  of  a  mile  west  of  the 
crossing,  and  the  third  about  30  feet  west  of 
where  he  was  killed.  Each  of  them  explod- 
ed. His  body  was  found  between  the  west 
cattle  guard  and  the  wagon  road.  Before  be- 
ing stopped,  the  train  ran  beyond  the  third 
torpedo  a  distance  estimated  at  from  150  to 
300  feet  No  whistle  was  sounded  until  the 
stop  signal  was  reached,  when  two  short 
blasts  were  given. 

The  acts  relied  upon  as  constituting  action- 
able negligence  on  the  part  of  the  defendant 
are  the  failure  to  sound  the  whistle  for  the 
crossing,  and  as  an  answer  at  the  time  the 
caution  signal  was  reached,  and  the  failure 
to  stop  the  train  sooner.  The  failure  to 
blow  the  whistle  for  the  crossing  was  not  the 
omission  of  a  duty  owing  to  the  flagman. 
St  Louis  &  S.  F.  Ry.  Co.  v.  Payne,  29  Kan. 
166 ;  Clark  v.  Mo.  Pac.  Ry.  Co.,  35  Kan.  3S0, 
11  Pac.  134;  note,  17  L.  R.  A.  254.  The  re- 
quirements that  the  engineer  should  sound 
the  whistle  in  answer  to  the  caution  signal, 
and  should  stop  the  train  promptly  upon 
hearing  the  stop  signal,  were  obvionsly  in- 
tended for  the  protection  of  the  passengers, 
and  not  of  the  flagman,  and  their  violation 
could  not  be  the  foundation  of  an  action  on 
his  part 

Moreover  the  conclusion  Is  Irresistible  that 
the  accident  could  not  have  happened  but  for 
the  negligence  of  the  flagman.  He  was 
charged  with  the  errand  of  stopping  the 
train.  He  was  performing  no  duties  that 
required  his  attention  elsewhere.  Witnesses 
who  were  on  the  other  side  of  the  highway 
saw  the  train  about  two  miles  away,  and  It 
was  In  sight  from  that  time.  They  also 
heard  the  torpedoes  explode.  If  the  decedent 
had  exercised  ordinary  diligence,  he  must 
have  been  advised  of  the  approach  of  the 
train.  There  Is  no  room  for  charging  the 
trainmen  with  wantonness. 

The  Judgment  is  alfirmed.  All  the  Jostioea 
concurring. 

(95  Kan.  a> 

RANDOLPH  V.  KENSLER.  Chief  of  PoUce^ 

et  al.    (No.  19266.) 
(Sapreme  Court  of  Kansas.    April  10,  1916.) 

(Byttahtu  (y  the  Court.) 

Injunction  «=»11— Conduct  or  Poucc  Or- 

ncERS — Pleading  and  Pboof. 

The  pleadings  and  evidence  held  not  to  au- 
thorize an  injunction  regulating  the  conduct  of 
police  officers  with  respect  to  a  rooming  boose. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {{  0,  10;  Dec.  Dig.  «s»ll.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  J.  P.  Randolph  against  G.  C. 
Kensler,  as  Chief  of  Police,  etc.,  and  others. 
From  a  Judgment   for  plaintiff,  defendants 


C=>Cor  ou»r  csMS  ■••  asm*  topic  and  KBY-NUMBSR  la  all  K«7-Mumbered  DigMs  and  Induaa 

Digitized  by  VjOOQ  IC 


Kan^ 


BAKDOLPH  T.  ILBNSL.EB 


1133 


appeaL     Reversed  and  remanded,  with  di- 
rections to  render  Judgment  for  defendants. 

Earl  Blake  and  Robt.  C.  Foulston,  both  of 
Wichita,  for  appellants.  Dale,  Amidon  & 
Madalene,  of  Wichita,  for  appellee. 

MASON,  J.  J.  P.  Randolph,  the  keeper  of 
•  rooming  house  in  Wichita,  filed  a  petition 
alleging  that  certain  police  officers  had  up- 
on three  occasions  "raided"  his  premises 
without  lawful  authority,  causing  a  loss  of 
patronage,  and  that  if  the  acts  were  contin- 
ned  they  would  destroy  his  business.  He 
asked  an  Injunction  against  further  interfer- 
ence by  the  police.  This  was  granted,  and 
the  defendants  appeaL 

The  defendants  Invoke  the  rule  that  in  or- 
der to  obtain  an  Injunction  one  must  plead, 
as  well  as  prove,  that  some  wrongful  act  is 
threatened,  and  Is  Ukely  to  be  perpetrated 
unless  enjoined.  Here  the  petition  Is  de- 
fective in  this  regard.  It  recites  the  commis- 
sion of  illegal  acts  in  the  past,  but  does  not 
allege  that  they  are  likely  to  be  repeated. 
Nor  was  any  direct  evidence  given  of  a  pur- 
pose on  the  part  of  the  officers  to  make  any 
further  visits  to  the  plaintiff's  place.  But 
the  evidence  that  three  visits  had  been  made 
may  have  justified  an  inference  that  others 
were  intended,  especially  as  the  defendants 
moved  to  discharge  a  temporary  injunction 
«n  the  ground  that  its  continuance  would 
work  private  and  public  miscliief.  The  peti- 
tion was  not  attacked  by  motion  or  demur- 
rer, and  it.  could  doubtless  be  regarded  as 
amended  if  no  other  objection  to  the  Judg- 
ment were  found  to  be  tenable. 

The  plaintiff  testified,  in  substance,  that 
each  time  that  the  officers  came  to  his  house 
be  complained  that  they  were  injuring  his 
business,  but  told  them  they  could  go  through 
the  place.  The  defendants  maintain  that, 
having  given  this  permission,  he  cannot 
make  ttte  acts  done  in  pursuance  of  it  the 
basis  for  an  injunction.  The  evidence  doubt- 
less Justified  a  finding  that  the  plaintiff  suf- 
fered the  house  to  be  searched,  but  under 
protest,  and  in  deference  to  the  official  char- 
acter of  the  defendants.  Injunctions  have 
been  sustained  against  continuing  trespasses 
by  policemen  under  color  of  their  office. 
Note,  B  Ann.  Cas.  483;  note,  Ann.  Caa 
1913B,  713.  Most  of  the  cases  of  that  char- 
acter appear  to  have  originated  in  the  city 
of  New  Tork,  and  relatively  few  of  them 
were  carried  to  the  court  of  last  resort.  In 
an  opinion  which  has  been  often  cited  and 
sometimes  criticized,  the  New  Tork  Court  of 
Appeals  said,  in  reversing  a  Judgment  en- 
Joining  policemen  from  illegally  interfering 
with  the  conduct  of  a  place  where  liquor 
was  sold: 

"If  equity  will  not  Intervene  in  behalf  of  a 
eoDcededly  lawful  buslDess  of  a  fixed  and  on- 
changing  character,  to  prevent  the  criminal  pros- 
ecation  of  some  alleged  unlawful  act  in  its  con- 
duct, bow  can  such  intervention  be  justified  In 
a  case  where  the  business  Itself,  even  when  law- 


fully conducted,  exists  by  mere  sufferance  of 
law,  or  where  it  Is  of  such  a  character  that  it 
may  be  lawful  or  unlawful  at  the  will  of  him 
who  conducts  it?  Such  a  situation  as  is  pre- 
sented in  the  case  at  bar  is  one  which,  in  its 
very  nature,  cannot  be  adequately  dealt  with  by 
a  court  of  equity.  What  might  be  a  trespass 
at  one  instant  of  time  may  be  a  perfectly  jus- 
tifiable and  necessary  act  at  another."  Delaney 
v.  Flood,  183  N.  T,  323,  329,  76  N.  E.  209,  210 
(2  L.  R.  A.  [N.  S.]  678,  111  Am.  St  Rep.  769, 
5  Ann.  Cas.  480). 

A  court  of  equity  wUl  naturally  exercise 
great  caution  in  placing  a  restraint  upon 
officers  of  the  law  with  respect  to  honest  ef- 
forts to  perform  the  duties  laid  upon  them 
for  the  suppression  of  vice  and  crime,  even 
although  mistakes  of  procedure  may  have 
been  made.  The  trial  court  can  best  Judge 
of  the  motives  of  the  persons  concerned,  but 
we  do  not  gather  that  the  decision  was  bas- 
ed upon  a  want  of  good  faith  on  the  part  of 
the  defendants.  Nor  does  their  conduct  ap- 
pear to  have  been  without  reasonable  excuse. 
At  the  first  visit  a  man  and  two  women  were 
arrested  at  about  2  o'clock  In  the  morning  In 
one  of  the  plaintiff's  rooms.  A  cliarge  of  oc- 
cupying a  room  for  lewd  purposes  was  made 
against  them  in  the  police  court.  They  were 
released  on  bonds,  which  were  forfeited.  At 
the  second  visit  no  arrest  was  made,  but 
shortly  afterwards  a  man  and  a  married  wo- 
man were  arrested  there  on  the  complaint  of 
her  husband.  At  the  third  visit  the  officers 
had  a  warrant,  charging  the  maintaining  of 
a  liquor  nuisance  and  commanding  a  search 
of  the  premises.  No  liquor  was  found,  how- 
ever, and  no  arrest  was  made.  The  judgment 
of  the  court  was  that  all  the  defendants,  in- 
cluding the  chief  of  police  and  their  succes- 
sors in  office,  be — 

"perpetually  enjoined  from  raiding  the  property 
known  as  No.  406  E^t  Douglas  avenue  in  the 
city  of  Wichita,  Kan.,  nnless  said  officers  shall 
see  a  misdemeanor  being  committed,  or  unless 
said  officers  shall  see  a  felonjr  being  committed 
on  said  premises,  or  unless  said  officers  shall  be 
In  close  pursuit  of  such  person  who  shall  have, 
prior  thereto,  committed  a  felony  and  shall  have 
taken  refuge,  or  have  attempted  to  take  refuge, 
in  said  premises,  and  unless  said  officers  sliall 
have  a  warrant,  duly  Issued  by  some  court  of 
competent  jurisdiction,  for  the  search  and  sei- 
zure of  said  premises,  or  for  the  arrest  of  some 
party  in  said  premises,  and  said  officers  and 
their  successors  and  each  and  all  of  them  are 
hereby  perpetually  enjoined  from  raiding  said 
premises  or  searching  ue  same  without  a  proper 
warrant,  or  unless  in  pursuit  of  i>ersons  as  here- 
inbefore set  forth." 

Doubtless  the  word  "raiding"  is  used  in  the 
sense  of  entering  for  the  purpose  of  making 
arrests.  No  question  of  an  entrance  by  phys- 
ical force  is  involved.  The  language  quoted 
seems  to  define  the  conditions  under  which 
arrests  may  be  made,  and  the  definition  is 
too  restrictive.  The  action  of  the  officers  is 
forbidden  unless  they  have  seen  an  offense 
committed,  or  are  in  close  pursuit  of  one  who 
has  committed  a  felony,  and  unless  they 
have  a  warrant,  apparently  requiring  the 
concurrence  of  the  warrant  with  the  circum- 
stances which  ordinarily  dispense  with  it 
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The  word  "and,"  where  Italicized,  however, 
may  be  Uadvertent,  or  it  may  be  used  in  the 
sense  of  "or."  Regardless  of  tills,  the  right 
to  make  an  arrest  for  a  felony,  without  a 
warrant,  is  unduly  restricted,  being  limited 
to  cases  In  which  the  offense  was  committed 
in  the  presence  of  the  officers,  or  where  the 
offender  had  taken  refuge  in  the  premises 
from  their  close  pursuit  An  officer  may  ar- 
rest without  a  warrant  one  whom  there  is 
probable  ground  to  believe  guilty  of  a  fel- 
ony (Railway  Co.  v.  Hlndsell,  76  Kan.  74,  90 
fac.  800,  12  L.  B.  A.  [N.  S.]  94,  13  Ann.  Cas. 
981;  3  Cyc.  878;  6  Enc.  L.  &  P.  461;  note, 
84  Am.  St  Rep.  682),  and  may  effect  a  forci- 
ble entrance  for  the  purpose  (3  Cyc.  893). 
The  judgment  rendered  cannot  stand  In  any 
event,  and  this  court  Is  of  the  opinion,  In 
view  of  all  the  matters  stated,  that  the  case 
Is  not  one  in  which  an  injunction  should  be 
granted. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  render  judg- 
ment for  the  defendants.  All  the  Justices 
concurring. 


(96  Kan.  217) 

HOSTETLER  v.  BARTHOLOMEW,  f 

(No.  19426.) 

(Supreme  Court  of  Kansas.     April  10,  1915.) 

(SyUalut  hy  the  Court.) 

Sales  €=>120,  442— Bbeach  of  Wakbantt— 
Rescission— Recovery  by  Buyer. 

Where  the  agent  of  the  vendor  of  a  stal- 
lion warranted  the  stallion  to  be  "as  sound  as  a 
dollar  and  a  sure  foal-getter"  and  the  vendor 
himself  knew  that  the  stallion  was  being  pur- 
chased for  breeding  purposes,  and  upon  trial  the 
vendee  learned  that  the  stallion  was  wholly  in- 
capacitated for  breeding  purposes,  the  vendee 
had  the  right  to  rescind  the  contract  and  recover 
the  purchase  money  and  freight  paid  for  the 
transportation  of  the  stallion  and  reasonable 
compensation  for  its  care  and  keep. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §8  294.  1284-1301;  Dec  Dig.  <fc=»120, 
442.] 

Appeal  from  District  Court,  Sedgwick 
Coiunty. 

Action  by  I.  Hostetler  against  C.  H.  Bar- 
tholomew. From  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Noftzger  &  Gardner,  of  Wichita,  for  appel- 
lant, Chester  1.  Long,  I.  N.  Williams,  and 
A.  M.  Cowan,  all  of  Wichita,  for  appellee. 

DAWSON,  J.  This  Is  an  appeal  from  a 
judgment  for  the  return  of  the  price  paid  for 
a  stallion  purchased  for  breeding  purposes, 
for  which  the  animal  was  Incapacitated.  An 
item  for  freight  charges  and  cost  of  keeping 
the  animal  was  also  claimed  and  allowed. 
Eirror  is  assigned  on  the  admission  of  evi- 
dence and  the  Instructions  to  the  jury  are 
criticized.  It  Is  urged  that  evidence  of  the 
conversations  between  plaintiff  and  one  Ded- 
rick  when  defendant  was  not  present  should 
have  been  excluded.     The  evidence  showed 


Dedrick's  agency  that  he  brought  the  prin- 
cipals together  and  bore  an  effective  hand 
in  fixing  the  price.  The  defendant  paid  Ded- 
rick  a  commission  for  his  services.  The  evi- 
dence also  showed  that  defendant  and  his 
agent  Dedrick  knew  the  purpose  for  which 
the  horse  was  bought  It  was  also  proved 
that  Dedrick  warranted  the  horse  to  be  "as 
sound  as  a  dollar  and  a  sure  foal-getter." 
But  It  Is  contended  that  plaintiff  was  an  ex- 
perienced horseman  and  carefully  examined 
the  horse,  and  therefore  did  not  rely  on 
Dedrick's  warranty.  It  would  seem  to  be  a 
sufficient  answer  to  this  to  note  that  the  In- 
capacity of  the  horse  could  not  be  discovered 
by  plaintiff's  15  minutes'  examination,  and 
could  probably  not  be  discovered  at  all  until 
the  horse  was  put  to  trial  for  breeding  pur- 
poses. It  Is  clear  that  defendant  ratified  the 
warranty  of  his  agent  Wagon  Co.  v.  Wilson, 
79  Kan.  633,  syl.  par.  3,  101  Pac.  4;  Thomas 
V.  Warrenburg,  92  Kan.  576,  syl.  par.  2,  141 
Pac.  255.  The  freight  paid  on  the  horse  from 
Wichita  to  Attica  and  the  feeding  and  care  of 
the  horse  were  proper  Items  of  recovery.  In 
King  V.  Machine  Co.,  81  Kan.  809,  814,  106 
Paa  1071,  1073,  It  was  said: 

"It  was  held  in  Michigan,  in  an  action  aris- 
ing upon  the  sale  of  a  horse  as  sound,  which 
had  been  returned  because  of  unsoundness,  that 
the  purchaser  might  recover,  not  only  the  money 
paid  for  the  horse,  but  expenditures  in  transpor- 
tation, keeping,  and  medical  attendance  for  such 
time  as  would  be  necessary  to  satisfy  a  prndent 
man  that  the  horse  was  worthless.  Murphy  ▼. 
McGraw,  74  Mich.  318  [41  N.  W.  9171." 

We  are  unable  to  discover  any  material 
«tror  In  the  instructions.  The  onus  probandl 
was  properly  defined,  the  law  relating  to  the 
case  was  correctly  stated,  and  the  rights  of 
defendant  were  duly  safeguarded,  and  the 
judgment  must  l>e  affirmed.  All  the  Justices, 
concurring. 

<t5  Kan.  3<ie> 
EVERLT  V.  ADAMS  et  aL 
(No.  19777.) 
(Supreme  Court  of  Kansas.     April  10,  1916.> 

(Syllabut  by  the  Court.) 

t.  Municipal  Cobporations  <@=3735  —  Fail- 
USE  TO  Enforce  Ordinances — Liabilitt. 
A  city  is  not  liable  in  a  civil  action  for 
damages  for  failure  of  its  officers  to  enforce 
governmental  ordinances  enacted  in  the  inter- 
est of  the  public  welfare. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1551 ;  Dec.  Dig.  «::» 
735.] 

2.  MuNiciPAi,  Cobporations  *=»735  —  Faii.- 
URB  TO  Enforce  Obdinancb— Personal  In- 
juries—Liability. 

The  principle  of  law  just  stated  applied  to 
the  case  of  a  woman  who  was  injured  on  her 
own  premises  by  a  vicious  cow  whicli  she  was 
attempting  to  drive  away,  and  which  the  city 
officersiknew  was  running  at  large,  contrary  to- 
an  ordinance  prohibiting  cattle  from  running 
at  large  within  the  city  limits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1551 ;  Dec.  Dig.  4=» 
735.] 
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(Additional  Sfttahut  by  Editorial  Staff.) 

8.  Mdnicipal  Cobpobationb  «=s>724— "QtTASi 
Private  Powkb"  —  "Govjcbnmbntal  Pow- 

EB." 

There  is  •  fandamental  distinction  between 
tbe  "quasi  private  power"  and  tlie  "goTern- 
mental  power"  possessed  by  municipal  corpora- 
tioDs.  The  subject  of  cattle  running  at  large 
within  corporate  limits  is  not  one  involving 
the  interests  of  the  city  in  ite  private  proprie- 
tary capacity,  but  is  one  appealing  to  its  gov- 
emmental  functions,  ezercisable  in  the  Interest 
of  the  general  public  welfare. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $i  1545,  1561,  1568; 
Dec  Dig.  «=>724. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Governmental  Power.] 

Appeal  from  District  Court,  Allen  County. 

Action  by  Amelia  Everly  against  J.  E. 
Adams  and  another.  From  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

C.  S.  Ritter,  of  lola,  for  appellant  Ewlng, 
Gard  &  Gard,  of  lola,  for  appellees. 

BURCH,  J.  The  action  was  one  for  dam- 
ages for  personal  injuries  inflicted  upon  the 
plaintiff  by  a  vicious  cow  wWch  the  officers 
of  the  city  knowingly  permitted  to  run  at 
large  contrary  to  the  provisions  of  an  ordi- 
nance of  the  dty.  The  city  interposed  a  de- 
murrer to  the  petition,  which  was  sustained, 
and  the  plaintiff  appeals. 

[1,  2]  The  fact  that  the  city  had  passed  an 
ordinance  prohibiting  cattle.  Including  milch 
cows,  from  running  at  large  within  the  corpo- 
rate limits,  and  providing  a  penalty  for  Its 
violation,  was  duly  pleaded,  and  It  was  al- 
leged that  it  was  the  duty  of  the  city  to  en- 
force the  ordinance.  The  cow  was  described 
as  being  vicious  toward  human  beings  and  a 
menace  to  the  peace  and  security  of  the  in- 
habitants of  the  dty,  but  it  was  alleged  that 
she  roamed  at  will  without  restraint  about 
the  streets,  alleys,  and  public  places,  with  the 
full  knowledge  and  consent  of  tbe  officers 
and  agents  of  the  dty.  Being  attracted  by 
some  growing  com  on  the  plaintiff's  premises, 
the  cow  left  the  streets  and  public  grounds 
of  the  dty,  entered  upon  the  plaintiff's  land, 
and  trespassed  upon  the  growing  com.  When 
the  plaintiff  undertook  to  drive  the  cow 
away.  It  attacked  her  in  a  savage  manner, 
Imocked  her  down,  and  gored  and  trampled 
her  severely. 

The  demurrer  was  properly  sustained. 

[>]  The  subject  of  cattle  running  at  large 
within  the  corporate  limits  was  not  one  in- 
volving the  interests  of  the  dty  In  its  pri- 
vate, proprietary  capadty,  but  was  one  ap- 
pealing to  its  governmental  functions,  exer- 
cisable In  the  interest  of  the  general  public 
welfare.  The  distinction  between  quasi  pri- 
vate power  and  governmental  power  pos- 
sessed by  munidpal  corporations  is  funda- 
mental in  the  law  of  this  state.  If  the  dty 
'  had  failed  to  pass  an  ordinance  regulating 
the  running  at  large  of  cattle  in  the  corpo- 
rate limits,  it  would  not  have  been  liable  to 


the  plaintiff  because  the  power  not  exer- 
dsed  was  legislative,  discretionary,  and  pure- 
ly public  in  character.  In  such  cases  the 
city,  as  a  governmental  agency  of  the  state, 
enjoys  the  same  immunity  from  suit  which 
the  state  would  enjoy  if  it  omjtted  to  enact  a 
needed  public  welfare  latv.  However,  the 
dty  did  pass  an  ordinance  the  sufficiency  of 
which  was  not  questioned,  and  the  breach  of 
duty  alleged  was  failure  to  enforce  the  ordi- 
nance. The  enforcement  of  ordinances  is  an 
executive  function.  In  the  case  of  govern- 
mental ordinances  the  function  is  exerdsed 
by  the  police  force  and  those  responsible  for 
the  policing  of  the  dty.  The  executive  func- 
tion partakes,  in  any  case,  of  the  same  qual- 
ity as  tbe  legislative  function.  If  an  ordi- 
nance be  ministerial  in  character,  the  dty 
wUl  be  liable  for  the  failure  of  its  officers  to 
execute  the  ordinance  the  same  as  a  private 
individual  would  be.  If,  however,  the  ordi- 
nance be  one  enacted  pursuant  to  the  city's 
governmental  power,  the  city  Is  not  liable  in 
damages  for  the  nonfeasance  or  for  the  mis- 
feasance of  its  officers  in  executing  it  Al- 
though elected  or  appointed  by  the  dty,  paid 
by  the  dty,  and  subject  to  discharge  by  the 
city,  its  officers  are  public  officials  and  not 
agents  of  the  corporation  for  whose  neglect 
or  misconduct  the  city  can  be  held  resiJon- 
sible  in  a  civQ  action  according  to  the  doc- 
trine of  respondeat  superior.  Even  although 
the  conduct  of  the  city  officers  be  in  con- 
sdous  disregard  of  the  terms  of  an  ordi- 
nance, and  they  have  reason  to  anticipate 
that  injury  will  result  to  somebody,  the  rem- 
edy is  not  by  way  of  an  action  for  damages 
against  the  dty.  Until  the  Legislature  chang- 
es the  theory  of  our  municipal  institutions 
and  creates  a  duty  on  the  part  of  a  munici- 
pality to  open  its  treasury  for  the  reimburse- 
ment of  persons  who  suffer  from  misconduct 
on  the  part  of  its  executive  officers  in  the 
discharge  of  governmental  functions,  the 
courts  are  closed  to  actions  prosecuted  for 
that  purpose. 

An  exception  exists  with  reference  to  main- 
taining public  streets  and  ways  in  a  condi- 
tion of  safety  for  public  traveL  This  duty  is 
regarded  as  having  been  imposed  directly  up- 
on the  dty.  Being  so  imposed  the  duty  is 
ministerial  in  character  and  the  city  Is  re- 
sponsible for  negligence  in  discharging  it  In 
this  case,  however,  the  cow  was  not  endan- 
gering travel  on  a  street  when  the  plaintiff 
was  injured.  The  plaintiff  was  not  using  any 
street  at  that  time,  and  she  suffered  no  in- 
jury in  consequence  of  any  defect  or  danger 
existing  in  any  street  In  this  connection  it 
may  be  observed  that  the  liability  of  a  dty 
for  the  condition  of  its  streets  extends  to 
structural  defects,  obstructions,  want  of  re- 
paid, and  the  like,  making  travel  upon  the 
street  dangerous.  It  does  not  extend  to  im- 
proper and  unreasonable  uses  of  the  high- 
way contrary  to  governmental  ordinances  eu- 
aded  for  the  convenience  and  safety  of  the 
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traveling  public,  and  the  city  Is  not  liable  for 
breacbes  of  such  ordlnancea,  although  com- 
mitted with  the  knowledge  or  even  the  par- 
ticipation of  Its  officers.  For  example,  if  the 
mayor  of  a  dty,  Its  commissioner  of  streets, 
and  its  chief  of  pf  Uce  were  to  act  as  starter. 
Judge,  and  timekeeper  of  an  automobile  race 
on  its  principal  street  at  a  time  when  the 
street  is  crowded  with  people,  the  victims 
of  the  unlawful  enterprise  would  have  no 
right  of  action  against  the  dty.  It  has  been 
so  held  in  numerous  cases  involving  coasting, 
bicycle  riding,  horse  racing,  and  other  for- 
bidden conduct. 

The  plaintiff  says  the  cow  was  a  great 
nuisance.  Granted.  The  ordinance  contem- 
plated so  much.  But  the  use  of  the  oppro- 
brious term  does  not  change  the  facts  or  the 
law  applicable  to  the  facts.  The  nuisance, 
such  as  It  was,  was  neither  created  nor  au- 
thorized by  the  dty,  much  less  created  or 
authorized  In  virtue  of  any  power  granted  to 
It  or  any  duty  imposed  upon  it  The  exist- 
ence of  the  nuisance  was  not  the  result  of 
any  corporate  act.  The  corporate  act  for- 
bade the  nuisance.  The  passage  of  the  ordi- 
nance was  an  exercise  of  the  powers  of  sov- 
ereignty by  an  agent  of  the  sovereign,  ex- 
hibited In  the  discharge  of  a  political  gov- 
ernmental duty  owed  to  the  public  at  large. 
The  execution  of  the  ordinance  devolved  up- 
on agents  of  the  sovereign,  and  the  city  en- 
Joys  the  same  Immunity  from  liability  for 
their  negligence  as  the  sovereign  Itself.  This- 
has  been  held  In  numerous  cases  Involving 
disease-spreading  agencies  like  privies  and 
hogpens,  flre-spreadlng  agendes,  fireworks, 
discharge  of  cannon,  wild  animal  exhibitions, 
shooting  galleries,  and  other  highly  danger- 
ous agencies  recognized  and  classified  as  nui- 
sances. 

From  the  time  the  first  modest  volume  was 
given  to  the  public  until  the  present,  Dillon 
on  Munldpal  Corporations  has  been  regarded 
as  high  authority  by  both  the  bar  and  the 
bench.  The  subject  under  consideration  was 
carefully  revised  by  the  author  in  the  final 
edition  of  his  great  work,  completed  shortly 
before  his  death.  In  sections  1626-1629, 
1656,  and  1656,  of  volume  4  of  the  fifth  edi- 
tion, the  principles  governing  the  present 
controversy  are  stated,  and  the  decided  cases 
from  which  those  principles  were  deduced 
are  collated  to  the  year  1911.  The  views 
there  expressed  have  been  approved  by  this 
court  many  times  throughout  a  long  series 


of  years,  and  the  Legislature  has  taken  no 
action  in  the  direction  of  supplanting  them. 
They  form  a  portion  of  the  settled  law  (rf 
this  state  and  sustain  the  action  of  the  trial 
court  In  its  ruling  on  the  demurrer. 

The  Supreme  Court  of  the  state  of  Mary- 
land holds  different  views.  Corporate  liabil- 
ity has  been  affirmed  in  a  coasting  case,  a 
bicycle  riding  case,  and  in  a  cow  case,  which 
doubtless  prompted  the  plaintifTs  suit.  Coch- 
rane V.  Frostburg,  81  Md.  54,  31  Atl.  703,  27 
li.  R.  A.  728,  48  Am.  St  Rep.  479.  The  prin- 
ciple there  applied  was  that  a  munldpal  cor- 
poration la  bound  to  exercise  powers  granted 
to  It. by  the  enactment  of  proper  ordinances 
for  the  promotion  of  the  public  welfare. 
Having  power  to  enact  an  ordinance  to  pre- 
vent cattle  from  running  at  large  within  the 
city  limits,  a  dty  is  liable  if  it  fails  to  exer- 
cise the  power,  to  a  person  gored  by  cattle 
running  at  large  In  the  bicycle  riding  case 
(Bagerstown  v.  Klotz,  93  Md.  437,  49  Atl.  836, 
64  Ll  R.  A.  940,  86  Am.  St  Rep.  437).  the 
principle  was  extended,  and  it  was  held,  logi- 
cally enough,  that  the  corx>orate  duty  is  not 
discharged  by  the  passage  of  ordinances  in 
the  Interest  of  the  public  welfare.  The  dty 
can  relieve  itself  from  dvll  liability  in  dam- 
ages only  by  a  vigorous  attempt  to  enforce  its 
ordinances. 

A  cow  case  in  harmony  with  the  rule  es- 
tablished by  the  greet  weight  of  authority  is 
that  of  Rivers  v.  City  Council  of  Augusta,  65 
Ga.  376,  38  Am.  Rep.  787,  the  syllabus  ot 
which  reads  as  follows: 

"A  municipal  corporation  is  not  liable  for 

damages  resulting  from  a  failure  on  the  part 
of  its  council  to  perform,  or  an  improper  per- 
formance of  those  powers  and  datles  which  are 
legislative  or  judicial  in  their  character.  For 
damages  resulting  from  neglectlDg  to  perform, 
or  negligence  in  the  performance  of  those  duties 
which  are  purely  ministerial,  it  would  be  liable. 
There  is  no  sound  distinction  as  to  snch  liabil- 
ity between  a  failure  to  pass  an  ordinance  in 
the  first  instance  and  its  repeal  or  suspension 
after  being  passed.  Therefore,  where  a  dty 
coundl  paBsed  an  ordinance  forbidding  the  mn- 
ning  at  large  of  cattle  in  its  streets,  but  subse- 
quently suspended  its  operation  indefinitely,  oo 
the  ground,  among  others,  that  the  growth  of 
weeds  and  grass  was  too  luxuriant  for  comfort^ 
health,  and  good  appearance,  one  who  was  gored 
by  a  cow  running  at  large  m  the  streets  would 
not  have  a  cause  of  action  against  the  dty. 
Nor  would  the  principle  be  altered  by  the  fact 
that  the  owner  paid  a  monidpal  tax  on  the 
cow." 

The  Judgment  of  the  district  court  Is  affirm- 
ed.   All  the  Justices  concurring. 
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NEILL  y.  GRINER  «t  nx.    (No.  12317.) 

(Supreme  Court  of  Washington.     April  29, 
1915.) 
xiost  instrdmerts  *=»8  —  bstabushmknt— 
Evidence. 

To  justify  equitable  relief  dependent  up- 
on the  establishment  of  a  lost  written  instru- 
ment, cleur  and  positive  proof  is  necessary. 

[Kd.  Note.— For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  1 17 ;  Dec.  Dig.  <$=s>S.] 

Department  1.  Appeal  from  Superior 
Court,  Wbltman  CouQty;  R.  L.  McCroskey, 
Judge. 

Suit  by  Thomas  Nelll,  as  administrator, 
against  George  W.  Orlner  and  wife.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Afiirmed. 

Neill  &  Burgunder,  of  Colfax,  for  appel- 
lant J.  T.  Brown,  of  Colfax,  for  respond- 
ents. 

PARKER,  J.  This  is  a  suit  In  equity  to 
establish  the  lien  of  an  alleged '  lost  unre- 
corded mortgage  upon  land  of  the  defend- 
ants in  Whitman  county.  Trial  in  the  su- 
perior court  resulted  In  denial  of  the  relief 
prayed  for  and  Judgment  of  dismissal  ac- 
cordingly. From  this  disposition  of  the 
cause  the  plaintiff  has  appealed: 

No  question  is  presented  here  which  we 
regard  as  worthy  of  serious  consideration 
other  than  questions  of  fact  as  to  the  ex- 
istence of  the  alleged  mortgage  and  Its  terms 
and  conditions.  Manifestly  it  was  the  want 
of  sulhcient  evidence  upon  these  questions  to 
warrant  granting  the  relief  prayed  for  that 
Induced  the  trial  court  to  render  Judgment 
adverse  to  the  plaintiff.  We  have  carefully 
read  all  of  the  evidence  in  the  record,  do- 
ing so  from  the  statement  of  facts  rather 
thaq  from  the  abstracts.  We  cannot  say 
that  the  conclusion  of  the  learned  trial  Judge 
is  not  in  accord  with  the  evidence,  especially 
in  view  of  the  fact  that  it  was  practically 
all  oral,  involving  more  or  less  the  credibil- 
ity of  witnesses,  and  the  rule  requiring  clear 
and  positive  proof  to  call  for  granting  relief 
depending  upon  the  establishment  of  a  lost 
written  Instrument.  Scurry  v.  Seattle,  66 
Wash.  1,  104  Pac.  1129,  134  Am.  St  Rep. 
1092.  We  think  further  discussion  of  the 
cause  unnecessary. 

The  Judgment  denying  the  relief  prayed 
for  Is  affirmed 

MORRIS.  C.  J.,  and  MOUNT,  HOLCOMB, 
and  CHADWICK,  JJ.,  concur. 


(8E  Wasb.  140) 

MERRICK  T.  PATTISON  et  nx.    (Na  12871.) 

(Supreme    Court    of    Washington.      April    21, 
1916.) 

1.  FRAUDin.ENT  Conveyances  «=9296  —  Ac- 
tions—Evidence— SumciENCY. 

Evidence  held  to  show  that  defendants  in 
good    faith    and    for   a   valuable  consideration 


without  notice  of  plaiatiS's  equities  acquired  ths 
land  in  suit 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  U  867-876 ;  Dec.  Dig 
®=»205.] 

2.  Lis  Pendens  «=»18— Fiuno  or  Notice- 
Effect, 

Rem.  &  Bal.  Code,  {  243,  declaring  that  in 
an  action  affecting  the  title  to  real  property 
plaintiff  may  file  with  the  county  auditor  notice 
of  the  pendency  of  the  action,  which  shall  be 
constructive  notice  to  purchasers  or  incum- 
brancers, and  that  every  person  whose  convey- 
ance is  subsequently  executed  or  recorded  shul 
be  deemed  a  subsequent  purchaser  or  incum- 
brancer and  bound  by  all  proceedings  taken  after 
filing  of  the  notice,  does  not  give  plaintiff  rights 
superior  to  those  of  one  whose  conveyance  was 
not  recorded  until  after  filing  of  the  lis  pendens, 
but  merely  fixes  the  procedure  and  obligates  such 
person  to  establish  bis  title. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  {  27;   Dec.  Dig.  «&=>18.] 

3.  Frauddlent  Conveyances  €=384  —  Bona 
Fide  Pubchaseb — Considebation. 

Defendants  who  received  a  conveyance  in 
consideration  of  their  assumption  of  mortgages 
and  taxes  due  on  the  property,  and  also  of  a 
past-due  debt  are  in  any  event  purchasers  for 
value,  and  if  otherwise  l>ona  fide  are  entitled 
to  protection  as  bona  fide  purchasers. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  214-218;  Dec.  Dig. 
<&=>84.1 

4.  BANKBtrPTCY  9=3l72— Tkansfkb  or  Pbop- 
EBTY— Validity  as  Against  Trustee. 

Where  land  conveyed  to  an  officer  of  a  cor- 
poration was  by  him  reconveyed  In  breach  of  a 
constructive  trust  the  rights  of  the  grantee, 
whose  conveyance  was  not  recorded  until  after 
suit,  were  superior  to  those  of  the  trustee  in 
bankruptcy  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent   Dig.  {  220;    Dec.  Dig.  <8=3l72.] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  Ralph  C.  Bell, 
Judge. 

Action  by  L.  A.  Merrick,  as  trustee,  against 
Fred  O.  Pattlson  and  vrife.  In  which  R.  E. 
Pattlson  and  wife  intervened.  From  a  Judg- 
ment for  the  Intervening  defendants,  plain- 
tiff appeals.    Affirmed. 

C!.  H.  Oraves,  of  Everett  for  appellant. 
Coleman  &  Fogarty,  of  Everett,  for  respond- 
ents. 

PARKER,  J.  This  action  was  originally 
commenced  in  the  superior  court  for  Sno- 
homish county  by  the  plaintiff  as  trustee  in 
bankruptcy  of  the  Donovan-Pattison  Realty 
Company  against  Fred  O.  Pattlson  and  wife. 
The  plaintiff  sought  to  be  decreed  the  owner 
of  lots  3,  4,  and  5,  block  772,  plat  of  Everett 
division  H,  as  against  the  defendants  Fred 
O.  Pattlson  and  wife.  The  lots  having  been 
conveyed  by  Fred  O.  Pattlson  and  wife  to 
R.  E.  Pattlson  before  the  commencement  of 
this  action,  which  conveyance  was  not  re- 
corded in  the  office  of  the  auditor  of  Sno- 
homish county  until  thereafter,  R.  E.  Pattl- 
son and  wife  intervened  as  defendants  and 
the  controversy  thereafter  became  one  be- 
tween them  and  the  plaintiff.    The  trial  re- 
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suited  in  findings  and  decree  denying  to  the 
plaintiff  the  relief  prayed  for,  and  In  effect 
decreeing  the  title  of  R.  E.  Pattlson  and 
wife,  the  Intervening  defendants,  to  be  supe- 
rior to  the  claims  of  the  plaintiff.  From 
this  disposition  of  the  cause  the  plaintiff  has 
appealed  to  this  court 

The  Donovan-Pattlson  Realty  Company  Is 
a  corporation  organized  under  the  laws  of 
this  state,  and  prior  to  the  time  It  was  ad- 
Judged  a  bankrupt  it  was  engaged  In  the 
real  estate  business,  buying  and  selling  real 
property  for  Itself  and  as  agent  for  others. 
Fred  O.  Pattlson,  one  of  the  original  defend- 
ants in  this  action,  tiartlclpated  In  the  active 
management  of  the  affairs  of  the  corporation 
as  one  of  Its  trustees.  On  June  18,  1912,  the 
corporation  conveyed  certain  of  its  property 
in  exchange  for  other  property.  Among  the 
property  given  in  consideration  of  the  con- 
veyance of  the  property  by  the  corporation 
was  the  property  here  involved,  which  prop- 
erty the  corporation  caused  to  be  conveyed 
to  Fred  O.  Pattlson  by  one  of  the  parties  it 
dealt  with  in  making  the  exchange.  This 
deed  of  conveyance  was  duly  recorded  in  the 
office  of  the  auditor  of  Snohomish  county 
soon  thereafter.  It  Is  claimed  that  the  cor^ 
poratlon  caused  this  conveyance  to  be  made 
to  Fred  O.  Pattlson  in  lieu  of  the  payment  to 
blm  of' certain  moneys  it  held  in  trust  for 
him,  which  were  the  proceeds  of  the  sale  of 
property  It  had  held  in  trust  for  him.  Tills 
Is  one  of  the  disputed  facts  In  the  case, 
which,  however,  in  view  of  our  conclusions  is 
of  no  particular  Importance  here.  The  cor- 
poration was  Insolvent  at  the  time  of  mak- 
ing all  of  these  conveyances  in  connection 
with  this  exchange  of  property,  and  It  was 
formally  adjudged  a  bankrupt  on  August  30, 
1913,  when  appellant  became  its  trustee  in 
bankruptcy. 

There  is  nothing  in  the  record  before  us 
tending  to  show  that  the  legal  title  to  the 
property  here  Involved  was  ever  in  the  cor- 
poration, nor  Is  there  any  record  evidence 
that  it  made  any  claim  of  title,  legal  or  equi- 
table, to  the  property  until  the  filing  of  the 
notice  of  the  pendency  of  this  action.  We 
[troceed  upon  the  assumption  that  appellant's 
claim  to  the  property  as  trustee  In  bankrupt- 
cy rests  wholly  upon  the  theory  that  Fred 
O.  Pattlson  received  the  legal  title  thereto 
In  trust  for  the  corporation  when  it  was  con- 
veyed to  him  in  connection  with  the  ex- 
change of  property  between  the  corporation 
and  those  it  then  dealt  with.  On  October  1, 
1913,  Fred  O.  Pattlson  and  Ella  Pattlson,  bis 
wife,  conveyed  the  property  here  involved  to 
respondent  R.  E.  Pattlson.  On  October  0, 
1913,  this  action  was  commenced,  and  on  the 
same  day  notice  of  its  pendency  was  d«]ly 
filed  for  record  In  the  office  of  the  auditor  of 
Suobomlsb  county  in  compliance  with  section 
243,  Rem.  &  Bal.  Code.  On  October  14,  1913, 
the  deed  of  conveyance  from  Fred  O.  Pattl- 
son and  wife  to  R.  E.  Pattlson  was  duly  filed 


for  record  In  the  office  of  the  auditor  of  Sno- 
homish county.  Thereafter,  R.  E.  PattlsoD 
and  wife  voluntarily  became  parties  defend- 
ant in  this  action  by  intervention,  and  there- 
after the  cause  proceeded  to  trial  and  final 
determination  In  the  superior  court  as  a  con- 
troversy between  them  and  the  appellant. 
The  trial  court  found,  touching  the  good 
faith  of  R.  B.  Pattison  and  wife  in  the  pur- 
chase of  the  property  and  the  consideration 
then  given  by  them  therefor,  as  follo^: 

"(12)  •  •  •  The  consideration  for  aaid 
transfer  was  the  payment  and  satisfaction  of  on 
existing  debt  payable  by  F.  O.  Pattison  and 
Ella  Pattison  to  R.  R  Pattison,  evidenced  by 
a  note  for  $1,000  dated  July  2,  1912,  with  ac- 
crued interest  amounting  to  over  $S0,  and  the 
assumption  and  agreement  on  the  part  of  the 
said  R.  E.  Pattison  and  Eclista  Pattison,  bia 
wife,  to  pay  two  mortgages  upon  said -property 
aggregating  the  sum  of  $l,OoO,  together  with 
taxes  and  street  assessments  amounting  to  the 
sum  of  about  $70;     •     •     • 

"(13)  That  at  tlie  time  of  said  purchase  set 
fortli  in  finding  12,  interveners  had  no  knowledge 
and  information  that  the  alMve-named  plain- 
tiff claimed  any  right,  title,  or  interest  whatever 
in  or  to  said  real  estate  or  any  part  thereof,  and 
that  on  said  date  of  said  parchaae  the  said  R. 
E.  Pattison  and  Elclista  Pattison,  in  good  faith 
and  for  the  consideration  set  forth  in  finding 
No.  12,  purchased  said  premises.    *    •    *  " 

These  findings  were  duly  excepted  to  by 
counsel  for  appellant  The  court  made  no 
specific  finding  as  to  the  value  of  the  prop- 
erty at  that  time,  but  the  evidence  clearly 
warrants  the  conclusion  that  it  was  worth 
approximately  $2,000,  The  evidence  also 
clearly  shows  that  the  debt  evidenced  by  the 
note  mentioned  in  the  above-quoted  finding 
as  being  satisfied  by  the  conveyance  to  re- 
spondents and  part  of  the  consideration 
therefor  was  then  past  due. 

[1]  It  is  contended  by  counsel  for  appellant 
that  the  evidence  does  not  warrant  the  mak- 
ing of  the  findings  above  quoted,  touching  the 
good  faith  of  the  respondent  in  purchasing 
the  property  from  Fred  O.  Pattison  and  wife, 
and  the  consideration  therefor.  A  painstak- 
ing review  of  the  evidence  convinces  us  that 
it  preponderates  in  favor  of  these  findings. 
Respondent  R.  E.  Pattlson  is  the  father  of 
Fred  O.  Pattlson,  one  of  the  original  defend- 
ants. This  is  about  the  only  fact  suggesting 
Inquiry  into  the  motives  and  good  faith  of 
the  respondent  in  purchasing  the  property. 
It  seems  quite  clear  to  us,  however,  as  it 
evidently  did  to  the  trial  court  that  neither 
of  the  respondents  had  any  connection  what- 
ever with  the  Donovan-Pattlson  Realty  Com- 
pany ;  that  there  was  then  nothing  of  record 
suggesting  that  the  Donovan-Pattison  Realty 
Company  ever  had  the  least  Interest  legal 
or  equitable,  iu  the  property ;  that  neither  of 
the  respondents  bad  any  actual  notice  of  any 
such  interest;  that  they  had  no  luiowledge 
that  would  have  suggested  inquiry  as  to  any 
such  possible  Interest ;  that  the  $2,1  tO  which 
they  In  effect  paid  for  the  property  by  can- 
cellation Qt  the  debt  duei  them  from  Fred  O. 
Pattlson  and  wife  and  the  assumption  of 
the  mortgages  and  taxes  against  the  proper- 
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ty  was  all  the  property  was  then  worth.  In- 
deed, the  testimony  of  the  apparently  disin- 
terested witnesses,  as  to  the  value  of  the 
property  at  that  time,  seems  to  Indicate  tliat 
it  was  worth  even  less  than  this  amount. 

[2]  It  Is  contended  In  appellant's  behalf 
that  the  eommencement  of  this  action  and 
the  filing  of  the  notice  of  the  pendency  there- 
of In  the  office  of  the  auditor  of  Snohomish 
county  before  the  recording  therein  of  re- 
spondents' deed  from  Fred  O.  Pattlson  and 
wife  rendered  appellant's  claimed  right  to 
the  property  superior  to  that  of  respondents 
under,  their  deed.  This  contention  is  rested 
upon  the  provisions  of  section  243,  Rem.  & 
Bal.  Code,  which,  so  far  as  necessary  to  be 
here  noticed,  reads  as  follows : 

"In  an  action  affecting  the  title  to  real  prop- 
erty the  plaintiff,  at  the  time  of  filing  the  com- 
plaint, *  •  •  may  file  with  the  auditor  of 
each  county  in  which  the  property  is  situated  a 
notice  of  the  pendency  of  the  actioov  contain- 
ing the  names  of  the  parties,  the  object  of  the 
action,  and  a  description  of  the  real  property 
in  that  county  affected  thereby.  From  the  time 
of  the  filing  only  shall  the  pendency  of  the  ac- 
tion be  constructive  notice  to  a  purchaser  or  in- 
cumbrancer of  the  proper^  affected  thereby,  and 
every  person  whose  conveyance  or  incumbrance 
is  subsequently  executed  or  luhieguently  record- 
ed shall  be  deemed  a  subsequent  puri^aser  or 
incumbrancer,  and  shall  be  bound  by  all  pro- 
ceedings taken  after  the  filing  of  such  notice  to 
the  same  extent  as  if  he  were  a  party  to  the  ac- 
tion." 

We  have  Italicized  the  words  particularly 
relied  upon  by  counsel  for  appellant,  who 
seems  to  proceed  upon  the  theory  that  the  Us 
pendens  notice  had  the  effect  of  making  re- 
spondents purchasers  of  the  property.  In  legal 
effect,  subsequent  to  and  with  notice  of  the 
claimed  rights  of  appellant  for  all  purposes. 
We  are  unable  to  so  view  the  effect  of  a  no- 
tice of  lis  pendens  under  this  statute.  This 
we  think  Is  only  a  law  of  procedure,  enacted 
with  a  view  of  making  a  decree,  of  the  na- 
ture here  sought.  If  ultimately  rendered  in 
favor  of  the  plaintiff,  effective,  not  only 
against  the  original  defendant  In  the  action, 
but  also  effective  against  one  who  purchases 
the  property  or  whose  conveyance  evidencing 
such  purchase  is  recorded  after  the  filing  of 
the  notice  of  pendency  of  the  action  "to  the 
tame  extent  as  if  he  were  a  party  to  the  ac- 
tion." In  other  words,  the  statute  and  a  no- 
tice of  lis  pendens  filed  In  pursuance  thereof 
has  the  effect  of  constructively  making  the 
one  claiming  under  such  subsequently  execut- 
ed or  recorded  conveyance  a  party  to  the  ac- 
tion. It  does  not  follow  that  a  decree  must 
necessarily  be  rendered  In  favor  of  the  plain- 
tiff because  his  notice  of  lis  pendens  Is  prior 
In  time  to  the  recording  of  a  conveyance  of  a 
purchaser.  Such  purchaser  Is  not  thereby 
prevented  from  asserting  his  claimed  rights 
as  against  the  claims  of  the  plaintiff  and 
having  the  same  determined  upon  the  merits. 
Such  rights  may  or  may  not  be  superior  to 
those  claimed  by  the  plaintiff.  The  notice  of 
lis  pendens,  as  we  view  it,  has  no  practical 
effect  on  the  substantive  rights  of  the  respec- 


tive parties,  but  Is  only  a  method  of  forcing 
a  purchaser  under  a  subsequently  recorded 
conveyance  to  set  up  his  claim  of  right  in 
that  action  or  have  the  decree  therein,  which 
may  be  rendered  In  favor  of  the  plaintiff, 
made  effective  against  him  as  well  as  the 
original  defendant.  It  seems  to  us  that  this 
problem  has  been  solved  In  respondents'  fa- 
vor by  the  decision  of  this  court  In  Eldridge 
V.  Stenger,  19  Wash.  697,  704,  64  Pac.  641, 
543,  where  Judge  Anders,  speaking  for  the 
court  touching  the  effect  of  a  notice  of  lis 
pendens  under  this  statute,  there  being  In- 
volved conflicting  claimed  rights  to  be  deter- 
mined as  a  question  of  priority,  said : 

"It  will  be  borne  in  mind  that  the  notice  In 
this  instance  was  filed  prior  to  the  recording  oT 
appellant's  deed,  and  it  is  insisted  by  counsel 
for  the  respondents  that  this  statute  precludes 
the  appellant  from  claiming  any  interest  in  the 
premises  in  dispute.  It  is  asserted  that  under 
the  statute  the  plaintiff  cannot  occupy  any  at- 
titude other  than  that  of  a  subsequent  purchaser, 
anil  that  is  manifestly  true;  but  the  provision 
that  such  subsequent  purchaser  shall  be  bound 
by  the  proceedings  to  the  same  extent  as  if  be 
were  a  party  to  the  action  must  also  be  consid- 
ered in  construing  the  statute.  Now,  conceding 
that  Mrs.  Eldridge  was  a  subsequent  purchaser, 
in  contemplation  of  this  statute,  and  bound  to 
the  same  extent  as  if  she  had  been  a  party  to 
the  action  to  foreclose  the  mortgage,  what  would 
have  been  the  effect  upon  her  rights  had  she 
been  made  a  party  to  that  action?  If  she  had 
been  a  party  and  it  had  transpired  that  this 
mortgagee  had  notice  of  her  prior  unrecorded 
deed  at  the  time  the  mortgage  was  executed  and 
delivered,  could  it  be  claimed  that  her  rights 
would  have  been  de.<!troyed  and  her  deed  held 
for  naught?    We  think  not" 

In  Lamont  v.  Cheshire,  65  N.  T.  30,  In  con- 
sidering the  effect  of  a  notice  of  lis  pendens 
filed  under  a  statute  In  substance  like  ours, 
after  reviewing  at  some  length  the  theory  pf 
lis  pendens  the  court  said : 

"It  has  been  seen,  in  the  course  of  this  dis- 
cussion, that  the  theory  of  a  lis  pendens  is  that 
there  must  be  no  innovation  in  the  proceedings 
so  as  to  prejudice  the  rights  of  the  plaintiff.  It 
is  simply  a  rule  to  give  effect  to  the  rights  ul- 
timately established  by  the  decree.  Applying 
this  doctrine  to  the  present  case,  it  would  hi- 
impossible  to  claim  that  a  lis  pendens  could  give 
a  creditor  under  an  attachment  a  lien  superior 
to  the  title  of  a  purchaser  under  an  unrecorded 
conveyance.  The  statute  distinctly  provides  that 
a  person  whose  conveyance  is  executed  or  re- 
corded subsequent  to  the  filing  of  a  notice  shall 
be  deemed  a  subsequent  purchaser,  and  bound  by 
the  proceedings  to  the  same  extent  as  if  he  were 
a  party  to  the  action.  It  is  necessary  to  ascer- 
tain, therefore,  what  would  have  been  the  effect 
if  defendants  had  been  made  parties  to  the  ac- 
tion. Had  the  plaintiff  made  the  defendants 
parties  to  the  action,  his  attachment  proceedings 
would,  of  course,  have  been  nugatory.  As  soon 
as  the  whole  case  bad  been  disclosed  it  would 
have  appeared  that  he  was  making  a  claim 
against  a  person  who  was  in  no  respect  liable 
to  him,  and  bis  complaint  would  have  been  dis- 
missed. How  can  be,  under  the  statute,  have 
any  greater  claims  by  omitting  him?  The  words 
*to  the  same  extent  as  if  be  were  a  party  to  the 
action'  cannot  be  omitted  in  construction. 

"The  scope  of  the  clause  is  quite  apparent. 
The  case  of  conveyances  executed  after  the  fil- 
ing of  the  notice  comes  within  the  ordinary  rules 
of  equity.  What  is  new  in  the  one  hundred  and 
thirty-second  section  of  the  Code  is  the  provi- 
sion in  respect  to  a  conveyance  executed  prior 
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to  and  recorded  subsequent  to  the  filing  of  the 
notice.  •  •  •  On  the  other  hand,  if  there 
should  be  a  purchaser  Id  good  faith,  he  would, 
in  all  probability,  acquire  a  perfect  title,  and 
the  holder  of  the  prior  unrecorded  mortgage 
would  be  remitted  to  an  equitable  claim  upon 
the  purchase-money  aR  against  any  person  hold- 
ing a  position  subordinate  to  his  own.  E}ach 
case  would  thus  be  governed  by  its  own  peculiar 
circumstances.  There  is  but  a  single  underly- 
ing principle.  This  is,  that  the  bolder  of  the 
UDrecoi:ded  instrument  is  affected  to  the  same  ex- 
tent 'as  if  he  were  a  party  to  the  action,'  and 
had  not  appeared  or  made  any  defense." 

The  following  also  lend  support  to  the  view 
that  our  statute  Is  one  of  procedure  only,  for 
the  purpose  of  making  effective  whatever  de- 
cree may  be  rendered  in  favor  of  the  plain- 
tiff in  an  action  of  this  nature,  regardless  of 
conveyances  made  or  recorded  subsequent  to 
the  dling  of  the  notice  of  lis  pendens,  and 
that  It  is  not  a  law  controUing  the  substan- 
tive rights  of  the  parties  which  may  be 
adjudicated  upon  the  merits  in  the  action. 
Payson  v.  Jacobs,  38  Wash.  203,  80  Pac.  429 ; 
Wright  V.  Jessup,  44  Wash.  618,  87  Pac.  930; 
Baker  v.  Bartlett,  18  Mont  446,  45  Pac.  1084, 
66  Am.  St  Rep.  594. 

[I]  Aside  from  the  claimed  effect  of  the 
lis  pendens  notice,  counsel  make  some  con- 
tention that  respondents  were  not  purchasers 
of  the  property  for  valne  because  of  the  fact 
that  the  consideration  given  by  them  there- 
for was  the  cancellation  of  a  pre-existing 
debt  due  to  tbem  from  E^ed  O.  Pattison 
and  wife,  and  the  assumption  of  mortgages 
and  taxes  upon  the  property.  We  are  to  re- 
member that  there  was  an  absolute  con- 
veyance of  the  property,  intended  as  such,  in 
full  satisfaction  of  the  debt  as  well  as  the 
assumption  of  the  mortgages  and  taxes  on 
the  part  of  respondents.  If  the  entire  con- 
sideration had  been  a  pre-existing  debt,  we 
might  then  be  under  the  necessity  of  review- 
ing the  seeming  conflicting  authorities  upon 
the  question  of  whether  or  not  respondents 
would  t>e  bona  fide  purchasers  for  value.  30 
Cyc.  1699,  and  cases  cited.  See  note  In  27 
L.  It  A.  (N.  S.)  620. 

Since  practically  one-half  of  the  consider- 
ation was  the  assumption  of  mortgage  debts 
against  the  property,  which  was  a  new  con- 
sideration, respondents  were  In  any  event 
thereby  rendered  purchasers  for  value.  Our 
attention  has  not  been  called  to  any  au- 
thorities holding  to  the  contrary.  Alder- 
Goldman  Commission  Co.  T.  Clemons,  64  Ark. 
197,  41  8.  W.  417;  Drey  v.  Doyle,  99  Mo.  459, 
12  S.  W.  287;  Warren  v.  WUder,  114  N.  T. 
209,  21  N.  E.  159;  Henderson  v.  Pilgrim,  22 
Tex.  464.  We  conclude  that  respondents  were 
purchasers  in  good  faith  and  for  full  value. 

[4]  Appellant's  rights  surely  are  in  no 
event  superior  to  those  of  a  Judgment 
creditor.  The  holder  of  a  prior  unrecorded 
mortgage  has  been  held  to  have  a  lien  upon 
the  mortgaged  property  superior  to  that  of  a 
.judgment  creditor,  upon  the  ground  that  the 
latter  Is  not  a  purchaser  for  value  as  against 


such  prior  mortgagee.  Dawson  v.  KcCatty,  21 
Wash.  314,  57  Pac.  816,  75  Am.  St  Rep.  841. 
Our  decisions  in  Dow  v.  Ballard.  28  Wash. 
87,  68  Pac.  176,  and  McDougall  v.  Murray,  57 
Wash.  76,  106  Pac.  490,  26  U  R.  A.  (N.  S.) 
159;  are  in  harmony  with  this  holding, 
though  not  presenting  the  exact  question  liere 
involved. 

We  conclude  that  the  learned  trial  court 
correctly  determined  the  respective  rights  of 
the  parties  and  therefore  affirm  the  Jadgment 

MORRIS,  C.  J.,  and  HOUX>HB  and 
MOUNT,  JJ.,  concur. 


(8B  Wasb.  301) 
JACKSON  et  nx.  t,  COMMERCIAI,  WATER- 
WAY DIST.  NO.  I  OF  PIERCE 
COUNTY  et  aL    (No.  12738.) 

(Supreme  Court  of  Washington.    Aprfl  23, 
1915.) 

Navioabu  Watebs  «=a8%.  New,  voL  13  Key- 
No.  Series  —  Comkerciai.  Watekwat  Dm- 

TBICTS— ESTABUSHlOtNT— PETITIOW    —    COM- 
MUNITY Pkopkbtt. 

Where  a  petition  for  organization  of  com- 
mercial waterway  district  was  signed  by  hus- 
bands in  behalf  of  community  lands,  and  the 
wives  signed  an  scknowledgment  reciting  that 
the  petinon  was  filed  with  their  prior  author- 
ization and  consent,  and  that  the  signatures  to 
the  same  by  their  husbands,  as  petitioners,  were 
with  their  prior  authorization  and  consent;  with 
authority,  as  agents  and  representatives  of  the 
marital  community,  and  that  they  gave  previ- 
ous authority  to  their  husbands  to  sign  the  peti- 
tions, and  subsequently  ratified  their  acts  to 
bind  their  interests  as  though  they  had  signed 
the  petition,  the  validity  of  the  district  could 
not  be.  attacked  on  the  ground  of  insufficient  pe- 
tition. 

D^artment  1.  Appeal  from  Superior 
Court,  Pierce  County;  W.  O.  Chapman, 
Judge. 

Action  by  S.  M.  Jackson  and  wife  against 
the  Commercial  Waterway  District  No.  1  of 
Pierce  County  and  others.  From  a  Judgment 
for  defendants,  plalntKTs  appeal.    Affirmed. 

C.  M.  Bidden,  of  Tacoma,  for  appellants. 
John  D.  Fletcher,  of  Taooma,  for  respond- 
ents. 

MORRIS,  C.  J.  Action  U)  annul  the  organ- 
ization of  Commercial  Waterway  District  No. 
1  of  Pierce  County  and  to  enjoin  respondent 
commissioners  from  acting  as  commissioners 
of  such  district  The  validity  of  the  district 
organization  is  attacked  solely  upon  the 
ground .  that  certain  community  lands  were 
included  In  the  proposed  district  and  that 
the  petition  initiating  the  formation  of  the 
district  was  signed  by  the  husbands  alone: 
it  being  asserted  that  excluding  ewAi  lands 
from  the  petition  will  leave  less  than  the  req- 
uisite area  represented  by  the  petition.  It 
being  conceded  that  the  statute  relating  to 
the  formation  of  such  districts  has  been  com- 
plied with,  and  no  objection  has  been  made  at 
any  stage  of  the  proceeding,  it  is  doubtful 


4=3Por  other  cases  see  nms  topic  and  KBY-NUUBKR  in  all  Key-Nurakerad  Olgesta  and  Indaass 
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wbether  these  appellants  are  now  In  a  posi- 
tion to  raise  any  question  other  than  the  con- 
stitutionality of  the  law  Involved,  since  the 
petition  is  not  a  jurisdictional  prerequisite, 
and  ample  opportunity  was  afforded  appel- 
lants to  appear  and  enter  their  objections.  If 
any,  which  they  have  neglected  to  avail  them- 
selves of.  Northern  Pacific  Ry.  Co.  v.  Pierce 
County,  51  Wash.  12,  07  Pac.  1099,  23  L.  R. 
A.  (N.  S.)  286;  Collins  ▼.  Ellensbnrg,  68 
Wash.  212.  122  Pac.  1010;  Chandler  v.  Puyal- 
lup,  70  Wash.  632,  127  Pac.  298.  We  will, 
however,  pass  this  question,  as  we  do  not 
And  its  answer  necessary  to  a  decision  of  the 
case. 

We  find  attached  to  the  complaint,  as  an 
exhibit,  an  acknowledgment  signed  by  the 
respective  wives  of  the  husbands  who  signed 
the  petition  in  behalf  of  community  lands,  in 
which,  referring  to  such  petition,  it  is  &e- 
knowledged  that  the  same  "was  filed  with 
my  prior  anthorlzatlon  and  consent,  and  the 
signature  to  the  same  by  my  husband,  as  a 
petitioner  thereon,  was  with  my  prior  author- 
ization and  consent,  with  full  authority,  as 
my  agent  and  representative,  and  as  the 
agent  and  representative  of  the  marital  tom- 
mnnity,  in  so  far  as  I  individually  or  as  a 
member  of  the  marital  community  have  or. 
had  any  interest  to  any  lands  described  In 
said  petition;  he  also  having  authority  to 
represent  said  lands  and  any  Interest  that  I. 
as  an  individual  or  a  member  of  the  marital 
-community,  had  or  have  In  the  same  at  any 
and  all  hearings  before  the  board  of  county 
-commissioners  of  said  Pierce  county."  This 
shows  both  a  previous  authority  and  a  sub- 
sequent ratification,  and  is  ample  to  bind  the 
Interest  of  the  wives  to  the  same  extent  as 
tbongh  they  had  signed  the  original  petition. 
Washington  State  Bank  v.  Dickson,  35  Wash. 
641,  77  Pac.  1067 ;  Bowers  v.  Good,  52  Wash. 
384,  100  Pac.  848;  Koth  ▼.  Keasler,  59  Wash. 
*41.  110  Pac.  540. 

The  objection  against  the  inclusion  of  com- 
munity lands  in  the  petition  Is  not  well  tak- 
en, and  the  judgment  Is  affirmed. 

HOIXOMB,  OHADWICK,  MOUNT,  and 
PARKER,  JJ.,  concur. 


(86  Wwb.  229) 

SPECKERT  V.  SPECKERT.     (No.  12401.) 

(Supreme  Court  of  Washington.    April  21, 

1916.) 

1.  Appkal  and  Erbob  «=s>548— Statkmbnt  of 
Facts— Recobd.  •        ^      ,»     ^ 

An  appeal  from  an  order  made  alter  bear- 
ing evidence  will  be  dismissed,  in  the  absence 
of  any  bill  of  exceptions  or  statement  of  facts 
in  the  record. 

rEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2433-244();  Dec.  Dig.  «=» 
548.1 

2.  Appbal  and  Ebbob  «=>544  —  Rjccobd  — 
Statement  or  Facts— Stipulation  op  Pab- 

TIES. 

Letters  between  parties  to  a  suit,  which  in- 
dicate that  they  endeavored  to  agree  on  portions 


of  the  files  to  be  included  in  the  transcript  on 
appeal,  without  referring  to  any  Btatement  of 
facts  or  bill  of  exceptions,  do  not  justify  failure 
of  appellant  to  file  a  bill  of  exceptions  or  state- 
ment of  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2412-2415,  2417-2420, 
2422-2426,  2428,  2478,  2479;  Dec.  Dig.  «=» 
544.] 

3.  Appeal  and  Ebbob  «=>523  —  Rbcobo  — 

Statement  of  Facts— Bill  of  Exceptions 

—Affidavits. 

Affidavits  filed  in  the  superior  court  during 
the  course  of  proceedings,  resulting  In  an  order 
appealed  from,  cannot  be  considered,  when  not 
made  a  part  of  the  record  by  statement  of  facts 
or  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  H  2372-2374;  Dec  Dig.  «=>, 
523.1 
!  4.  Appeal  and  Ebbob  ^=9582— Recobd— Ab- 

stbact. 

An  appeal  will  be  dismissed  for  want  of  a 
proper  abstract,  where  the  only  abstract  which 
appellant  prepared  is  substantially  a  copy  of 
the  transcript,  without  abbreviation  or  conden- 
sation, and  where,  though  filed  in  the  Supreme 
Court,  It  has  not  been  filed  m  the  superior 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2582,  2583;  Dec.  Dig.  *» 
582.] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  A.  W.  Frater,  Judge. 

Action  by  A.  J.  Speckert  against  Regine 
M.  Speckert  From  an  order  adjudging  A. 
J.  Speckert  guilty  of  contempt  of  court  for 
failure  to  pay  alimony  awarded  in  a  decree 
of  divorce,  he  appeals.    Dismissed. 

A.  J.  Speckert,  of  Seattle,  pro  se.  Frank 
A.  Paul  and  Hastings  &  Stedman,  all  of 
Seattle,  for  respondent 

CROW,  J.  Plaintiff  and  defendant  were 
formerly  husband  and  wife.  On  March  23, 
1907,  the  platotiff  was  granted  a  decree  of 
divorce  from  defendant  by  the  superior  court 
of  King  county..  The  parties  had  two  minor 
daughters  whose  custody  was  awarded  to 
the  defendant,  and  It  was  further  decreed 
that  the  plalntlfr,  until  the  further  order  of 
the  court,  should  pay  the  defendant,  on  the 
Ist  day  of  each  and  every  month,  the  sum  of 
$30  as  alimony  for  the  support,  maintenance, 
and  education  of  the  minor  daughters.  Plain- 
tiff himself  alleged  that  this  sum  would  be 
proper  and  reasonable  for  such  purpose.  At 
some  date  prior  to  April  1,  1912,  the  defend- 
ant applied  to  the  superior  court  for  an  or- 
der adjudging  plalntilT  in  contempt  for  the 
failure  to  pay  in  acccMrdance  with  the  decree. 
On  that  day  the  trial  judge  sent  the  cause  to 
a  referee,  with  authority  to  summon  witness- 
es, hear  testimony,  examine  records  and  doc- 
uments, and  take  an  accounting.  A  report 
of  the  referee  was  approved  on  May  24,  1912 ; 
it  being  then  found  that  defendant  was  en- 
titled to  $810.68,  as  overdue  and  unpaid  ali- 
mony from  March  23,  1907,  to  April  23,  1912. 
Thereupon  an  order  was  entered  on  June  7, 
1912,  directing  plalntlft  to  pay  $250  to  de- 
fendant on  or  before  June  14,  1912.    In  ad- 
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dltton  thereto  he  was  ordered  to  pay  $44.60 
costs,  and  to  pay  back  and  current  alimony 
at  the  rate  of  $60  per  month,  $30  to  apply 
each  month  on  back  alimony,  and  $30  on 
current  alimony.  No  appeal  was  taken  from 
this  order.  On  April  14.  1914,  Frank  A.  Paul, 
one  of  defendant's  attorneys,  filed  an  affida- 
vit, in  which  it  was  alleged  that  the  plaintiff 
had  not  made  the  payments  as  directed.  The 
affidavit  in  part  contained  the  following  al- 
legations: 

"That  the  plaintiff   has  not  made  sufficient 

Sayments,  since  the  entry  of  the  said  order  of 
une  7,  1912,  to  keep  up  the  current  monthly 
alimony  of  $;i0 ;  that  on  January  31.  1913,  the 
plaintiff  was  delinquent  in  the  sum  of  $1,069.18, 
of  which  $39.60  was  for  costs,  which  said  bal- 
ance was  acknowledged  by  the  plaintiff  to  affi- 
ant to  be  correct;  that  $160  accrued  between 
February  1,  1913,  and  June  30,  1913,  making 
■a  total  of  $1,219.78;  that  against  this  total 
payments  aggregating  $56  on  alimony  and  $5 
on  costs  were  made  in  February  and  March, 
1913,  reducing  the  total  on  June  30,  1913,  to 
$1,159.78,  of  which  $1,125.18  was  on  alimony 
and  $34.60  on  costs,  and  that  this  balance  was 
likewise  acknowledged  to  be  correct  by  the  plaio- 
tilf;  that  since  June  30,  1913,  there  has  ac- 
crued under  the  said  decree  10  months'  ali- 
mony, in  the  sum  of  $300,  at  $30  per  month,  up 
to  and  including  April,  1914;  that  no  part  of 
this  has  been  paid;    that  the  costs  have  been 


reduced  from  $34.60  to  $14.60  by  the  payment 
of  $20  on  account  of  costs  in  July,  1913 ;  that 
no  part  of  the  said  balance  of  $14.60  due  on 


old  costs  has  been  paid,  although  the  plaintiff 
issued  two  checks,  for  $5  each,  drawn  on  his 
account  at  the  Northern  Bank  &  Trust  Com- 
pany, Seattle,  in  pretended  part  payment  of  the 
said  costs,  one  on  July  31,  1913,  and  the  other 
on  August  4,  1913 ;  •  •  *  that  the  plaintiff 
is  a  strong,  able-bodied  man,  a  practicing  at- 
torney, regularly  engaged  in  practice;  that  as 
a  side  line  the  plaintiff  lectures  on  the  subject' 
of  'Spiritualism  and  conducts  marriages,  funer- 
als, and  christenings,  tor  cash  fees,  among  peo- 
ple of  the  Spiritualist  persuasion;  that  plain- 
tiff has  confided  to  affiant  that  these  collateral 
activities  are  remunerative  to  plaintiff;  that 
affiant  has  reason  to  believe  that  the  plaintiff 
can  well  afford  to  pay  back  the  accumulated 
back  alimony  and  pay  the  current  and  accruing 
alimony  and  costs,  but  that  be  refuses  to  do  so 
because  of  hatred  of  his  former  wife,  the  de- 
fendant herein,  a  hatred  not  lessened  by  reason 
of  plaintiff's  subsequent  marriage  to  his  present 
wife;  that  this  affidavit  is  made  in  support  of 
nn  application  for  a  show-cause  order,  citing  the 
plaintiff  to  show  cause  why  be  should  not  be 
punished  fOr  failure  to  pay  alimony,  in  accord- 
ance with  this  court's  decree  of  March  23,  1907, 
and  of  June  7,  1912." 

Upon  this  affidavit  a  show-cause  order  was 
Issued  and  personally  served  upon  plaintiff 
by  defendant's  attorney.  Plaintiff  interposed 
a  motion  to  dismiss,  a  demurrer,  and  an  an- 
swer;   the  burden  of  his  contention  being: 

(1)  That  the  court  had  obtained  no  Jurisdic- 
tion over  blm  because  the  show-cause  order 
had  been  served  by  defendant's  attorney,  and 
not  by  the  sheriff  or  any  other  public  officer ; 

(2)  that  the  two  daughters  of  plaintiff  and 
defendant  have  arrived  at  the  age  of  ma- 
jority, and  that  plaintiff  cannot  be  held  (Or 
further  payment  on  their  account;  and  (3) 
that  the  affidavit  on  which  the  show-cause 
order  was  Issued  failed  to  state  sufficient 
facts,  as  It  did  not  allege  that  plaintiff  was 


financially  able  to  pay.  After  several  pre- 
liminary hearings  and  interlocutory  orders, 
the  trial  Judge  made  an  order  requiring  plain- 
tiff to  pay  the  defendant  or  her  attorneys 
$50  on  account  of  back  alimony,  within  ten 
days,  or  that  he  be  Imprisoned  not  less  than 
five  nor  more  than  ten  days,  (or  contempt 
of  court  Plaintiff  Interposed  a  motion  to 
vacate  this  order,  which  a(ter  hearing  was 
overruled.  Plaintiff  (ailed  and  refused  to 
make  the  payment  o(  $50.  Thereupon  an  or- 
der was  issued  for  his  arrest,  and  he  has  ap- 
pealed. 

The  record  Is  In  an  un8atiB(actory  condi- 
tion, being  so  hopelessly  incomplete  and  coo- 
(uslng  that  it  is  of  but  little,  if  any,  assist- 
ance to  this  court  In  attempting  to  pass  ap<Mi 
the  appeal.  It  appears  without  dispute:  (1) 
That  appellant  is  badly  In  arrears  for  unpaid 
alimony  which  accrued  before  either  of  bis 
danghters  arrived  at  the  age  of  majority; 
(2)  that  appellant  Is  a  practicing  attorney 
and  otherwise  employed  as  stated  in  the  affi- 
dayit  of  respondent's  attorney;  (3)  that  ap- 
pellant has  utterly  failed  to  show  his  inabili- 
ty to  pay  the  $60  on  account  of  alimony  which 
the'  trial  court  ordered  him  to  pay ;  (4)  that 
he  continuously  delayed  the  proceedings  here- 
in by  technical  objections  and  every  iMsslble 
method;  and  (6)  that  he  has  been  able  to 
give  a  supersedeas  bond  and  prosecute  this 
appeal  at  an  expense  which  must  largely  ex- 
ceed the  payment  which  the  trial  court  or- 
dered  him  to  make. 

[1-3]  Respondent  has  moved  to  dismiss  the 
appeal. ,  -The  first  ground  of  her  motion 
which  we  will  consider  Is  that  no  bill  of  ex- 
ceptions or  statement  o(  facts  lias  been  pre- 
pared, served,  filed,  or  certified.  In  so  far  as 
we  are  able  to  comprehend  the  contentions 
made  by  appellant,  it  is  apparent  that,  in 
their  final  analysis,  they  Involve  questions 
of  fact  which  must  be  determined  upon  eyl- 
dence.  The  orders  of  the  trial  court,  includ- 
ing the  final  order,  were  made  after  hearing 
evidence.  There  has  been  no  attempt  to  pre- 
pare, propose,  file,  or  serve  a  statement  ot 
facts.  Appellant  seeks  to  excuse  himself  (or 
this  omission  by  contending  that  respondent's 
attorney  stipulated  that  no  statement  of 
facts  or  bill  of  exceptions  need  be  filed,  and 
produces  certain  correspondence  between 
himself  and  respondent's  attorney  which  he 
contends  discloses  such  an  agreement.  The 
correspondence  mentioned,  which  has  been 
brought  before  us  In  affidavits  filed  by  ap- 
pellant to  resist -the  motion  to  dismiss,  fails 
to  sustain  his  contention.  Passing  the  ques- 
tion whether  the  parties  could  agree  to  have 
an  appeal  of  this  character  heard  without 
any  statement  of  facts,  bill  of  exceptions,  or 
any  stipulation  as  to  the  facts,  the  letters 
indicate  that  appellant  and  respondent  only 
endeavored  to  agree  upon  portions  of  the 
files  to  be  included  in  the  transcript,  there 
being  no  reference  to  any  statement  of  (acts 
or  bill  o(  exceptions.  Appellant  has  incorpo- 
rated In  his  transcript  affidavits  which  wen- 
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filed  In  the  superior  court  during  the  course 
of  the  proceedings.  As  none  of  these  affida- 
vits has  been  made  a  part  of  the  record  by 
statement  of  facts  or  bill  of  exceptions,  thejr 
cannot  be  considered. 

[4]  Respondent  further  moves  to  dismiss 
the  appeal  for  the  want  of  a  proper  abstract 
The  only  abstract  which  appellant  has  at- 
tempted to  prepare  is  substantially  a  copy 
of  the  transcript  without  abbreriatlon  or 
condensation.  It  is  of  no  assistance  to  this 
court,  and  wag  not  filed  until  long  after  the 
filing  of  appellant's  opening  brief.  It  seems 
to  have  been  then  filed  in  this  court,  and 
fails  to  disclose  that  it  was  ever  filed  in  the 
superior  court. 

For  the  want  of  any  statement  of  facts  or 
bill  of  exceptions,  and  for  want  of  a  proper 
abstract,  the  appeal  is  dismissed. 

MORRIS,  G.  J.,  and  ELLIS,  MAIN,  and 
FULLERTON,  J  J.,  concur. 


'So  Wash.  234) 

COMMERCIAL  BINDERT  &  PRINTING  CO. 
V.  TACOMA  TYPOGRAPHICAL  UNION 
NO.  170  et  al.    (No.  12444.) 

(Supreme  Court  of  Washington.    April  20, 
1915.) 

1.  Injunction  «=>163— Protection  of  Pkb- 
soNAi.  Rights  —  Stbikxs  —  Intebfebenck 
wiTU  Employes. 

A  strike  of  certain  members  of  a  typo- 
in-apbical  onion  was  conducted  in  an  orderly 
and  legal  manner  until  the  arrival  of  an  agent 
of  the  executive  council  of  the  union.  From 
that  time,  when  the  new  workers,  left  work,  the 
strikers  would  follow  them  down  the  street, 
applying  vile  and  profane  epithets  to  them. 
The  agent  was  finally  arrested  for  assault  upon 
■>oe  of  the  noQunion  employes.  He  gave  bond, 
and  subsequently  left  the  state,  after  which 
'  time  the  strike  again  became  legal  in  its  con- 
duct. Held,  that  a  complaint  filra  after  the  ar- 
rest of  the  agent  seeking  to  enjoin  the  union 
from  the  commission  of  illegal  acts  was  prop- 
erly dismissed;  the  acts  complained  of  having 
been  committed  directly  under  the  charge  and 
direction  of  the  agent,  and  there  appearing 
from  the  evidence  no  reasonable  probabili^  of 
their  continuance  after  his  departure. 

lEd.  Note.— For  other  cases,  see  Injunction, 
<;ent.  Dig.  H  357-371;  Dec.  Dig.  «=>163.] 

'1.  Injunction  *=»101— Pbotkction  of  Pkb- 
soNAL  Rights  —  Stbikeb  —  Intebfebbnck 
with  Euplot£. 

The  protection  of  a  business  threatened 
with  destruction  through  the  acts  of  striking 
employes  in  intimidating  its  workers  who  have 
taken  their  places  is  within  the  proper  province 
of  the  equitable  remedy  of  injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  11  174,  175;    Dec  Dig.  «=»101.J 

Department  2.  Appeal  from  Superior 
<.'ourt  Pierce  County;  W.  O.  Chapman, 
J  udge. 

Suit  for  injunction  by  the  Commercial 
ttindery  &  Printing  Company  against  the 
Tacoma  Typographical  Union  No.  170  and 
others.  From  judgment  dlsirlssing  the  com- 
plaint plaintiff  appeals.    Affirmed. 


>  A.  O.  Burmelster  and  Blackburn  &  0111- 
ens,  both  of  Tacoma,  for  appellant  Thomas 
J.  Wayue  and  Teats,  Teats  &  Teats,  both  of 

I  Tacoma,  for  respondents. 

I  MAIN,  J.  The  purpose  of  this  action  was 
to  secure  Injunctive  relief.  After  a  trial  up- 
'  on  the  merits,  the  prayer  of  the  complaint 
'  for  a  permanent  injunction  was  not  granted, 
'  and  the  action  was  dismissed.  Onie  plaintiff 
appeals. 

The  facts  are  substantially  as  follows: 
During  the  first  two  weeks  of  the  month  of 
December,  1913,  the  employ^  of  the  appel- 
lant refused  to  continue  that  employment  be- 
cause of  disagreement  over  the  wage  scale  to 
be  paid.  At  about  tlie  same  time  the  em- 
ployte  of  a  Duml>er  of  other  printing  estab- 
lishments In  the  dty  of  Tacoma  refused  to 
work  for  the  same  reason.  After  the  em- 
ployte  of  the  appellant  company  had  gone 
on  the  strike.  It  secured  other  employes  who 
entered  its  service.  The  striking  employes 
were  all  members  of  the  Tacoma  Typograph- 
ical Union  No.  170.  After  the  strike  had 
been  declared,  one  Charles  S.  Brown  was 
sent  from  Cincinnati,  Ohio,  by  the  executive 
council  of  the  International  Typographical 
Union,  to  Tacoma,  for  the  purpose  of  taking 
charge  of  the  strike.  After  Brown  reached 
Tacoma  be  had  a  number  of  conferences  with 
the  manager  of  the  appellant  company  look- 
ing towards  an  adjustment  of  the  difficulty; 
Brown  seeking  to  induce  the  employers  to 
accede  to  the  wage  scale  demanded  by  their 
former  employes  when  they  refused  longer  to 
work.  The  employers  were  refusing  to  meet 
the  scale  demanded.  On  or  about  April  1, 
1914,  Brown  told  the  manager  of  the  appel- 
lant company  that  unless  their  demands 
were  acceded  to,  the  company  would  not  be 
able  to  stand  the  pressure  that  wonld  be 
brought  to  bear  upon  it  "in  the  way  of  rough 
stuff."  Soon  after  this  date,  at  about  5 
o'clock  in  the  afternoon,  under  the  direction 
of  Brown,  the  striking  employes  and  others 
would  assemble  at  the  entrance  of  the  appel- 
lant's place  of  business,  and  wait  until  the 
nonunion  men  then  employed  would  come  out 
upon  the  street  after  their  day's  work  had 
ceased.  When  these  employes  would  come 
out  those  who  were  then  out  upon  the  strike 
from  the  various  printing  establishments 
would  surround  them  as  they  walked  along 
the  sidewalk,  seek  to  jostle  them,  and  to  en- 
gage them  in  conversation.  According  to  the 
evidence  introduced  on  the  appellant's  behalf, 
the  nonunion  employes  were  threatened  and 
called  vile  names.  This  condition  of  affairs 
continued  practically  daily  until  about  the 
15th  of  May,  1914.  On  the  evening  or  night 
of  the  14th  of  May,  one  Jones,  a  nonunion 
employe  of  the  appellant  company,  was  as- 
saulted by  some  one,  the  evidence  does  not 
show  by  whom.  On  the  ISth,  or  the  day 
after  the  assault  Jones  caused  Brown  to  be 
arrested  upon  the  charge  of  assault    Brown 
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gnve  a  bond  for  bis  appearance,  and  tbere- 
iifter  left  the  state,  forfeiting  bis  bond.  The 
complaint  in  the  present  action  was  tiled  on 
the  20th  day  of  May,  1914,  and  a  temporary 
restraining  order  was  Issued  on  the  following 
day.  This  order  was  issued  without  notice. 
After  the  temporary  restraining  order  was 
served,  a  number  of  the  defendants  answer- 
ed. On  June  21th,  in  response  to  the  show 
cause  order  which  was  contained  in  the  re- 
straining order,  the  defendants  appeared  in 
court  Thereupon  the  cause  was  tried  on  its 
merits,  and  resulted  In  a  Judgment  of  dis- 
missal. 

'  [1,2]  The  principal  question  is  whether  the 
trial  court  erred  in  refusing  to  grant  a  per- 
manent injunction  after  the  trial  upon  the 
merits.  Brown,  under  whose  direction  the 
strike  was  conducted,  had  departed  from  the 
state  prior  to  the  time  when  the  present  ac- 
tion was  instituted.  Throughout  the  testi- 
mony constant  reference  is  made  to  his 
conduct  while  in  diarge  of  the  strike.  No  com- 
plaint is  made  as  to  the  conduct  of  the  strik- 
ing employes  prior  to  the  time  Brown  came 
to  Tacoma.  The  evidence  does  not  show  that 
the  acts  above  detailed  occurring  prior  to 
May  15th  were  continued  after  that  date; 
that  being  the  time  of  Brown's  arrest  upon 
the  charge  of  assaulting  Jones.  The  acts 
complained  of  being  directly  under  the 
charge  and  direction  of  Brown,  and  not  hav- 
ing existed  before  he  came  to  take  charge  of 
the  situation,  nor  after  he  departed  from  the 
state,  there  does  not  appear  from  the  evi- 
dence any  reasonable  probability  of  further 
interference.  If  the  acts  complained  of  had 
continued  up  to  the  time  of  the  Institution  of 
the  present  suit,  or  if  at  the  time  of  the  trial 
there  had  been  any  reasonable  probability 
that  the  same  conduct  would  be  continued, 
an  entirely  different  question  would  be  pre- 
sented. To  destroy  a  business  Is  not  differ- 
ent from  the  destruction  of  physical  proper- 
ty. If  employes  may  be  Intimidated  while  in 
their  employment,  the  business  of  the  em- 
ployer may  be  destroyed.  It  is  as  much  the 
duty  of  the  court  to  restrain  conduct  which 
will  have  the  effect  of  destroying  the  busi- 
ness as  it  Is  to  prevent  the  destruction  of 
physical  property. 
The  Judgment  will  be  aflSrmed. 

MORRIS,  C.  J.,  and  ELLIS,  CROW,  and 
PULLERTON,  JJ.,  concur. 

(8S  Wash.  256) 

STRELAU  et  aL  v.  CITY  OF  SEATTLE  et  al. 
(No.  12456.) 

(Supreme  Court  of  Washington.    April  22, 
1915.) 

Jddoment  (8=>407— Stbeet  Imfbovkiocrts  — 

APJ'KAL— fcqOlTABLE   RELIEF. 

L'udt-r  Rem.  &  Hal.  Code,  I  7791  et  aeq.,  un- 
der which  the  superior  court  acts  ai  a  court  of 
the  first  instance,  after  aotice  to  all  the  proper- 
ty owners  in  an  assessment  district,  and  revises 
the  aiwessment  roll  made  by  the  eminent  domain 


commissionersj  and  section  7797,  making  the 
judgment  confirming  the  assessment  roll  a  "sep- 
arate judgment  as  to  each  tract  or  parcel  of 
land."  and  declaring  that  "any  appeal  from  such 
j,udgment  shall  not  invalidate  or  delay  the  juds- 
ment  except  as  to  property  concerning  which 
the  appeal  is  taken,"  its  judgment  confirminK 
the  assessment  roll  as  to  owners  who  bad  not 
appealed  therefrom,  and  who  bad  not  by  peti- 
tion, motion  or  otherwise,  instituted  any  pro- 
ceedings within  one  year  from  entry  of  judg- 
ment to  vacate  or  to  modify  it,  was  a  final 
Judgment  reviewable  only  by  appeal,  and  not  by 
bill  of  equity  as  a  substitute;  and  the  disposi- 
tion of  an  appeal  from  the  judgment  of  confirma- 
tion taken  by  other  owners  could  not  affect  the 
property  of  appellants  herein. 

[Ed,  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  76»-771,  778,  774;  Dec.  Dig.  «= 
407.] 

Department  2.  Appeal  from  Superior 
C^urt,  King  Count:^;  Kenneth  Mackintosh, 
Judge. 

Suit  by  E.  J.  Strelau  and  others  against  the 
City  of  Seattle  and  others.  Judgment  of 
dismissal,  and  plalntlfls  appeaL    Affirmed. 

Hastings  ft  Stedman,  of  Seattle,  for  appel- 
lants. Jas.  E.  Bradford  and  Howard  A. 
Hanson,  both  of  Seattle,  for  respondents. 

ELLIS,  X  This  Is  the  third  appeal  in- 
volving the  8i>ecial  assessment  roll,  made  by 
the  eminent  domain  commissioners  and  con- 
firmed by  the  superior  court  on  January  13, 
1913,  to  pay  f«r  the  West  Wheeler  street  Im- 
provement in  the  city  of  Seattle  The  ac- 
tion is  one  In  equity,  commenced  on  June 
10,  1914,  by  property  owners  who  did  not 
appeal  from  the  original  Judgment  confirming 
the  assessment  roll,  and  who  did  not  by  pe- 
tition, motio'n,  or  otherwise  institute  any 
proceedings  in  the  trial  court  within  one 
year  from  its  entry  to  vacate  or  modify 
that  Judgment  In  this  action  they  seek  the 
same  relief  which  was  accorded  on  the  first' 
appeal  to  the  property  owners  who  partici- 
pated in  that  appeal,  and  which  it  may  be  as- 
sumed would  have  been  accorded  to  the  plain- 
tiffs here,  had  they  appealed  from  the  origi- 
nal judgment  The  trial  court  sustained  a 
demurrer  to  the  complaint  and  dismissed  the 
action.    Hence  this  appeal. 

The  first  appeal  was  prosecuted,  by  certain 
of  the  property  owners  whose  property  was 
assessed,  from  the  Judgment  of  the  superior 
court  confirming  the  roll.  We  refer  to  the 
opinion  in  that  case  for  a  full  statement  of 
the  physical  conditions  of  Xhe  district  On 
that  appeal  the  roll  was  remanded  for  revi- 
sion because  the  cost  of  the  "lowland"  road- 
way, to  the  extent  of  about  $30,000,  was  er- 
roneously assessed  to  the  "highlands."  In 
re  West  Wheeler  Street  Seattle,  77  Wash.  3, 
137  Pac.  303. 

The  second  appeal  was  by  the  city  team 
an'  order  of  the  superior  court  re-referrlng 
the  entire  roll  to  the  eminent  domain  commis- 
sion to  recast  it  throughout  in  effect  giving 
to  those  highland  property  owners  who  had 
not  appealed  from  the  original  Judgment  of 
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confirmation,  or  wbo  had  waived  their  appeal 
by  voluntarily  paying  their  assessments,  the 
full  beneflt  ot  the  first  appeal,  in  which 
they  had  not  participated,  and  relief  from 
a  Judgment  In  which  they  had  acquiesced  by 
their  failure  to  appeal  and  by  payment  On 
the  second  appeal  we  said  that  the  opinion 
In  the  first  appeal  must  "be  construed  accord- 
ing to  its  necessary  legal  effect  as  applied 
to  the  parties  and  things  before  the  court, 
and  to  parties  In  privity,  rather  than  accord- 
ing to  Its  literal  terms."  We  there  pointed 
oat  that  the  statute,  Bern.  &  Bal.  Code,  i 
7797,  In  express  terms  makes  the  original 
judgment  of  confirmation  a  "separate  Judg- 
ment as  to  each  tract  or  parcel  of  land,"  and 
declares  that  "any  appeal  from  such  Judg- 
ment shall  not  Invalidate  or  delay  the  Judg- 
n>ent  except  as  to  the  property  concerning 
which  the  appeal  is  taken."  We  held  that 
the  decision  on  the  first  appeal  "could  not 
and  did  not  'invalidate  or  delay'  the  original 
Judgment  as  to  property  concerning  which  no 
appeal  was  taken."  ,  The  cause  was  there- 
fore remanded,  with  direction  to  enter  an 
order  reducing  the  assessments  against  the 
property  of  the  appellants  only,  and  reassess 
the  lowlands  to  make  up  the  resulting  de- 
ficiency. In  re  West  Wheeler  Street,  City  of 
Seattle,  v.  Ankeny,  147  Pac.  873. 

Tills  court  held  the  same  way  in  the  earlier 
cases  In  re  Westlake  Avenue,  40  Wash.  144, 
82  Pac.  279,  and  SeatUe  v.  Sylvester-Cowen 
Investment  Co.,  55  Wash.  659,  104  Pac.  1121. 
In  the  former  case,  after  quoting  the  stat- 
ute. Rem.  ft  Bal.  Code,  f  7797,  this  court 
said: 

"From  this  provision  it  appears  that  the  ac- 
tion of  this  court  can  affect  only  the  property 
of  appellants,  and  that  those  property  owners 
wbo  did  not  appeal  cannot  share  in  the  fruits  of 
success  with  those  who  bore  the  burden  of  the 
appeal  against  the  illegal  assessment" 

While  In'  the  Sylvester-Cowen  Case  this 
court  held  that,  on  the  application  to  the 
superior  court  to  revise  and  correct  the  roll 
made  by  the  eminent  domain  commissioners, 
that  court  acquires  Jurisdiction  of  the  entire 
matter  until  final  Judgment,  and  may,  when 
it  deems  that  course  equitable,  grant  relief 
to  noncontesting  property  owners,  that  case 
also  unequivocally  reaffirms  the  rule  an- 
nounced in  the  Westlake  Case  confining  that 
power  to  the  trial  and  denying  it  to  this 
court,  as  appears  In  the  following  language: 

"In  re  Westlake  Avenue,  40  Wash.  144,  82 
Pac.  279,  cited  in  support  of  the  appellant's 
contention,  states  that  the  action  of  this  court 
only  affects  the  property  of  the  parties  who  ap- 
peal. Obviously  so,  as  the  final  judgment  of 
the  lower  court  is  conclusive  upon  all  who  are 
content  to  accept  it" 

The  decision  in  the  Case  of  Van  Der  Creek 
V.  Spokane,  78  Wash.  94,  138  Pac.  660,  relied 
upon  by  appellants,  does  not  abrogate, 
change  or  modify  that  rul&  When  confined 
to  Its  own  facts  and  the  statute  governing 
them  It  has  no  bearing  on  this  case.  It  in- 
volved an  assessment  for  street  grading  and 
construed  the  statnte  of  1911  (S  Rem.  ft  Bal. 


Code,  I  7892-1  et  seq.)  relating  to  mdi  as- 
sessments and  governing  appeals  from  the 
city  council  to  the  superior  court.  It  did  not 
attempt  to  construe  the  statute  limiting  the 
effect  of  appeals  to  the  Supreme  Court  in 
eminent  domain  assessments,  a  wholly  differ- 
ent statute  (2  Rem.  ft  Bal.  Code,  }{  7797,  7798). 
In  eminent  domain  proceedings  the  superior 
court  does  not  act  as  an  appellate  court  but 
as  a  court  of  first  instance,  after  notice  to 
all  the  property  owners  in  the  .district,  to  re- 
vise the  assessment  roll  made  by  the  eminent 
domain  commissioners.  2  Rem.  ft  Bal.  Code, 
If  7791,  7792  et  seq.  In.  the  Van  Der  Creek 
Case  the  first  assessment  roll  (obviously  not 
an  eminent  domain  roll)  was  beard  before 
the  city  council,  and  certain  property  own- 
ers objected,  but  the  council  confirmed  the 
rolL  Upon  appeal  to  the  superior  court  that 
roll  was  set  aside.  A  new  roll  was  prepare^ 
under  the  reassessment  statute.  To  this 
new  roll  objections  were  made  by  those  for- 
merly objecting  and  others  who  had  made  no 
objection  to  the  original  roll.  The  council 
confirmed  the  reassessment  roll.  On  ap- 
peal the  superior  court  set  aside  the  reas- 
sessment roll.  The  city  then  appealed  to 
this  court  on  the  ground  that  parties  not  ob- 
jecting to  the  first  roll  were  allowed  to  ob- 
ject to  the  reassessment  roll.  We  held  that 
the  superior  court  properly  set  aside  the 
first  roll  as  absolutely  void,  because  the 
council  in  making  the  assessment  had  ex- 
ceeded its  jurisdiction,  in  that  the  entire  as- 
sessment greatly  exceeded  50  per  cent,  of  the 
assessed  valuation  for  general  taxes  of  all 
the  property  in  the  district,  in  direct  con- 
travention of  the  law  of  1911.  3  Rem.  ft  Bal. 
Code,  f  7892-12.  We  therefore  held  that  the 
reassessment  was  a  proceeding  de  novo,"  un- 
dertaken as  if  no  assessment  had  ever  been 
made,"  and  said: 

"The  law  does  not  undertake  to  define  or  lim- 
it the  rights  of  protesting  parties  on  reassess- 
ment, but  does  say  in  terms  that  the  reassess- 
ment shall  be  made  in  accordance  with  the  pro- 
visions of  law  and  ordinance  existing  at  the 
time  the  reassessment  is  made." 

The  sum  of  our  decision  in  that  case  was 
that,  when  the  superior  court  had  properly 
vacated  and  set  aside  the  original  roll,  and 
a  reassessment  was  made,  original  nonobjec- 
tors  were  entitled  to  object  on  any  and  all 
grounds — a  very  different  thing  from  what 
we  are  now  asked  to  hold.  In  this  case  the 
Judgments  rendered  in  the  superior  court 
were  in  effect  separate  judgments  against 
each  of  the  properties  involved.  They  were 
entered  by  a  court  of  competent  jurisdiction, 
proceeding  within  Its  jurisdiction  on  notice 
to  the  owners  of  each  of  the  properties,  in- 
cluding these  appellants.  The  trial  court 
found  that  their  properties  were  subject  to 
assessment,  were  specially  benefited  in  the 
amounts  assessed  against  them,  and  upon  a 
hearing  pursuant  to  such  notice  confirmed 
the  assessments.  These  are  final  judgments, 
and  as  such  do  not  differ  from  other  final 
Judgments.  Uke  other  final  Judpneats,  th^ 
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can  only  be  corrected  on  appeal,  or  by  stat- 
utory proceedings  on  motion  or  petition  with- 
in one  year  from  their  entry.  Seattle  v. 
Krutz,  78  Wash.  553,  139  Pac.  498.  Falling 
all  of  these,  a  bill  in  equity  cannot  be  In- 
voked as  a  belated  substitute.  The  demur- 
rer was  properly  sustained. 
Judgment  afflrmed. 

MORRIS,  C.  J.,  and  MAIN,  FULLBRTON, 
and  CROW,  JJ.,  concur. 


(85  Wash.  237) 

CROSIER  ▼.  CUDIHEE,  Sheriff,  et  aL 
(No.  12468.) 

(Supreme  Court  of  Washington.    April  20, 
1915.) 

1.  LiBNB    ®=3l2  —  CONDmONAL    Sauj    (3on- 

TBACTS—PKiOBiTnts— Statutes— Validity. 
Rem.  &  Bal.  Code,  S§  1154,  1156,  giving 
every  person  expending  labor  or  furnishing  ma- 
terial on  any  chattel  at  the  request  of  the  owner 
or  person  in  possession  thereof,  under  an  agree- 
ment for  purchase  thereof,  a  lien  on  the  chat- 
tel for  the  contract  price  or  for  the  reasonable 
value  of  the  expenditure  for  one  year  superior 
to  any  antedating  lien,  give  a  lien  on  chattels 
in  the  possession  of  a  buyer  under  conditional 
sale  contracts  priority  of  the  claim  of  the  seller 
and  are  valid. 

[Ed.  Note. — For  other  cases,  see  Liens,  Cent. 
Dig.  i  18;   Dec.  Dig.  <^12.] 

2.  Constitutional  Law  ^s>300— Due  Pbo- 
CEss  OF  Law— Actions. 

A  seller  in  a  conditional  sale  contract,  who 
sues  to  cancel  liens  for  labor  and  materials  giv- 
en by  Rem.  &  Bal.  Code,  |!  1154,  1156,  may  not 
assail  the  validity  of  the  statutes  on  the  ground 
that  he  has  been  deprived  of  his  property  with- 
out due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  C^onstitution- 
al  Law,  Cent.  Dig.  f  940;    Dec.  Dig.  «=9300.] 

3.  Parties  €=>76  —  Assumption  of  Ficti- 
tious Name  —  Compliance  with  Statute 
—Objections — Demcbrer— Anbweb. 

The  objection  that  two  persons  are  doing 
business  under  an  assumed  name,  without  com- 
plying with  Rem.  &  Bal.  Code,  if  8369-8373, 
can  only  be  raised  by  demurrer  or  answer. 

[Ed.  Note. — For  other  cases,  see  Parties,  CSent. 
Dig.  ii  117-121;  Dec.  Dig.  <S=>76.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

Action  by  A.  B.  Crosier  against  Edward 
Oudlhee,  Sheriff  of  King  County,  and  others. 
From  a  Judgment  for  defendants,  plaintiff  ap- 
peals    Affirmed. 

Penrose  L  McElwain,  of  Seattle,  for  appel- 
lant James  G.  0>mbs,  of  Seattle,  for  re- 
spondents. 

MORRIS,  C.  J.  Defendant  O.  M.  Crosier 
between  May  26,  1913,  and  October  21,  1913, 
was  in  possession  of  two  automobiles  under 
conditional  sale  contracts  evidencing  the 
terms  of  their  purchase  from  appellant 
T^ese  contracts  were  duly  filed  for  record. 
During  this  period  of  time  resi>ondents  Oos- 
sett,  at  the  request  of  O.  M.  Crosier,  fur- 
nished material  and  labor  in  the  repairs  of 
the   automobiles  amounting   to  $576.50,  for 


which  four  Hens  were  filed.  In  November, 
1913.  proceedings  were  commenced  to  fore- 
close these  liens,  when  appellant  commenced 
this  action  against  the  sheriff  and  the  Cros- 
setts  seeking  to  cancel  the  liens  and  restrain 
the  sale  of  the  automobiles.  The  Crossetts 
appeared,  setting  up  the  liens,  and  by  way 
of  cross-complaint  asked  for  their  foreclos- 
ure. The  lower  court  found  in  favor  of  the 
Crossetts  under  the  cross-complaint  and  de^ 
creed  a  foreclosure  of  the  iiefha.  A.  B.  Cros- 
ier appealed. 

[1,2]  The  pertinent  statutes  are  sections 
1154,  1156,  Rem.  &  BaL  Code: 

"1154.  Every  person,  firm  or  corporation  who 
has  expended  labor,  skill  or  material  on  any 
chattel,  at  the  request  of  its  owner,  or  author- 
ized agent  of  the  owner,  shall  have  a  lien  upon 
such  chattels  for  the  contract  price  for  such 
expenditure,  or  in  the  at>sence  of  such  contract 
price,  for  the  reasonable  worth  of  such  expendi- 
ture, for  a  period  of  one  year  from  and  after 
such  expenditure,  notwitbstandins  the  fact  that 
such  chattel  be  surrendered  to  the  owner  there- 
of: provided,  however,  that  no  such  lien  stiall 
continue  after  the  delivery  of  such  chattel  to 
its  owner  as  against  the  rights  of  third  persons 
who  may  have  acquired  an  interest  in,  or  the 
title  to,  such  chattel  in  good  faith,  for  value, 
and  without  actual  knowledge  of  the  lien. 

"1156.  Every  person  who  is  in  possession  of  a 
chattel,  under  an  agreement  for  the  purchase 
thereof,  whether  the  title  thereto  l>e  in  him,  or 
his  vendor,  shall,  for  the  purposes  of  this  act,  t>e 
deemed  the  owner  thereof,  and  the  lien  of  a  per- 
son expending  material,  labor  or  skill  thereon 
shall  be  superior  to  and  preferred  to  the  rights 
of  the  person  holding  the  title  thereto,  or  any 
lien  thereon  antedating  the  time  of  expenditure 
of  the  labor,  skill  or  material  thereon  by  a  lien 
claimant,  to  the  extent  that  such  expenditure 
has  enhanced  the  value  of  such  chattel." 

Appellant  contends  that  section  1156  Is 
unconstitu^onal  in  that  it  prefers  liens  of 
this  character  over  any  prior  security  held 
by  a  vendor,  and  grants  a  lien  against  the 
interest  of  the  vendor,  when,  as  here,  such 
interest  is  evidenced  by  a  conditional  sale 
contract  It  Is  also  asserted  that  the  effect 
of  the  statute  deprives  appellant  of  his  prop- 
erty without  due  process  of  law.  Appellant 
cites  no  direct  authority  supporting  his  con- 
tention, and  we  tind  none.  We  cannot  recall 
any  rule  of  law  which  would  make  this  stat- 
ute unconstitutional.  Statutes  establishing 
priorities  as  between  liens  are  not  unconr- 
mon,  and  such  statutes  have  never  been  suc- 
cessfully attacked,  becajise  liens  of  this 
character  have  been  granted  priority  over 
vendors',  mortgagors',  and  other  liens.  The 
fact  that  appellant  la  In  court  seeking  the 
validity  of  his  lien  against  that  of  respond- 
ents is  a  suffl<dent  answer  to  his  contention 
that  he  has  been  deprived  of  his  property 
without  due  process  of  law. 

[3]  A  second  contention  is  that  respond- 
ents Crossett  were  doing  business  under  an 
assumed  name  without  complying  with  sec<- 
tlons  8369-8373,  Rem.  &  Bal.  Code,  requiring 
that,  when  persons  are  doing  business  under 
a  name  other  than  their  true  name,  a  cer- 
tificate shall  be  filed  in  the  office  of  the  coun- 
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ty  clerk  showing  the  name  tinder  which  such 
business  Is  to  be  conducted,  and  the  true 
name  of  all  persons  engaged  therein,  and 
providing  further  that  the  failure  to  comply 
with  such  requirements  shall  prevent  the 
maintaining  at  any  suit  in  the  courts  of  this 
state.  This  contention  Is  without  merit 
While  other  reasons  may  suggest  themselves, 
based  upon  the  fact  that  respondents  were 
brought  into  court  to  answer  the  suit  of  ap- 
pellant, it  is  snfllcient  to  say  that  this  objec- 
tion can  only  ue  raised  by  demurrer  or  an- 
swer, which  was  not  done.  Hale  v.  City  C. 
a  &  T.  Co.,  66  Wash.  459,  119  Pac.  887. 
The  Judgment  Is  aflarmed. 

CROW,  ELLIS,  MAIN,  and  FULLBSBTON, 
JJ.,  concur. 


(8S  Wash.  2U) 

JOHNNSSON  V.  AMERICAN  TUGBOAT  CO. 
(Na  12377.) 

fSupreme  Court  of  Washington.     April  20, 
lOlS.) 

1.  CotxisiON  «=»5— RuuES  FOB  Pkbvxrtior— 
"Faibway"— "Thalwbo." 

The  word  "fairway,"  in  article  26  of  the 

international  rules  to  prevent  coUlBions  (Act 
Cong.  Aug.  19.  1890.  c.  802,  {  1,  26  StaL  327 
(U.  S.  Comp.  St  1913.  !  786S},  is  water  on 
which  vessels  of  commerce  habitually  more; 
the  word  "thalweg,"  from  which  it  is  apparent- 
ly derived,  having  reference  more  particularly 
to  navigable  channels  as  boundaries. 

[Ed.  Note.— For  other  cases,  see  Collision, 
Cent  Dig.  |  4;  Dec.  Dig.  «=>5. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Thalweg.] 

2.  CpixiBioR  «=>149— SiriTs  .roB  Daxaoks— 
Tbiai« 

Defendant's  negligence  in  causing  a  raft  in 
tow  to  collide  with  plalntifTs  fishing  launch 
and  net  and  plaintiff's  contributorv  negligence 
in  fishing  near  a  "fairway,"  held  to  be  questions 
for  the  Jury. 

[Ed.  Note.^For  other  cases,  see  Collision, 
Cent  Dig.  f{  149,  299-301,  309,  310;  Dec.  Dig. 
«S=>149.] 

3.  Collision  ®=>113  —  Vessels  in  Tow  — 
Fault  as  Cause  or  Collision. 

Want  of  license  to  fish  does  not  prevent  a 
recovery  for  injuries  to  a  fishing  launch  and  net 
by  a  raft  in  tow ;  there  being  no  causal  connec- 
tion between  the  want  of  license  and  the  colli- 
aion  causing  the  injury. 

[Ed.  Note.— For  other  cases,  see  Collision, 
Cent  Dig.  H  239-242;  Dec.  Dig.  *»113.] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  Guy  0.  Alston, 
Judge. 

Action  by  Lars  Johnnsson  against  the 
American  Tugboat  Co.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Coleman,  Fogarty  &  Anderson,  of  Everett, 
for  appellant.  E.  C  Dailey,  of  Everett,  for 
respondent 

PARKER,  J.  The  plaintiff  seeks  recovery 
of  damages  whidi  he  claims  resulted  from  de- 
fendant's negligence  in  causing  a  raft  of  logs 
in  tow  of  two  of  its  tugboats  to  come  Into  ool- 


Uslon  with  and  injure  his  Ashing  launch  and 
gill  net  Trial  before  the  court  and  a  jury 
resulted  In  verdict  and  Judgment  In  favor  of 
the  plaintiff,  from  wbidi  the  defendant  taaa 
appealed. 

About  8  o'cloclt  In  the  evening  of  March  17, 
1913,  respondent  was  fishing  with  his  launch 
and  net  in  the  waters  of  Puget  Sound  some 
2^  miles  from  Miikllteo.  The  arm  of  the 
Sound  in  which  he  was  fishing  Is  about  4 
miles  wide  at  that  point  He  was  near  th«.> 
middle  thereof,  though  possibly  somewhat 
nearer  the  west  than  the  east  Shore.  Tba 
wind  was  blowing  in  a  northerly  direction, 
and  the  tide  was. running  in  the  same  direc- 
tion. He  was  drifting  with  the  wind  and 
tide,  his  net  trailing  behind  to  the  south  some 
1,800  feet  Appellant's  tugboats,  with  the 
raft  in  tow,  were  going  south.  The  boats 
passed  about  400  feet  to  the  west  of  respond- 
ent's launch.  The  boats  were  made  fast  to 
each  other  by  a  line  about  100  feet  long.  The 
raft  was  made  fast  to  the  rear  boat  by  a  line 
about  600  feet  long.  The  length  of  the  raft 
was  about  800  feet,  and  Its  width  about  70 
feet.  As  the  tugboats  approached  and  passed 
respondent's  launch  about  400  feet  to  the 
west,  it  was  seen  by  those  in  charge  of  the 
boats,  and  its  position  relative  to  the  boats 
was  apparently  well  understood  by  them.  Aa 
the  boats  came  opposite  respondent's  launch, 
they  turned  farther  to  the  west,  evidently 
with  a  view  of  having  the  raft  clear  the  launch 
in  safety.  Respondent,  seeing  that  there  was 
possible  impending  danger  of  a  collision  with 
the  raft.  In  view  of  the  distance  it  was  baclc 
of  the  boats  and  its  length,  commenced  to 
take  in  bis  net  However,  he  was  apparently 
unable  to  escape  and  came  in  collision  with 
the  raft ;  his  boat  and  net  receiving  Injurlea 
thereby  for  which  the  jury  awarded  him 
1288.50.  The  evidence  is  In  conflict  as  to  the 
course  the  tugboats  took  after  passing  re- 
spondent's launch,  though  at  that  particular 
time  they  apparently  turned  farther  to  the 
west.  There  is,  however,  evidence,  if  believ- 
ed by  the  Jury,  warranting  the  conclusion 
that  the  tugboats  very  soon  thereafter  turned 
to  the  east,  tending  to  bring  the  respondent's 
launch  between  the  rear  boat  and  the  raft 
This  respondent  claims  was  the  cause  of  the 
collision  with  the  raft  and  was  negligence  on 
the  part  of  appellant's  servants  in  charge  of 
the  tugboats. 

[1,  2]  It  is  contended  by  counsel  for  appel- 
lant that  it  was  not  guilty  of  any  negligence, 
and  that  respondent  was  guilty  of  contribu- 
tory negligence.  A  review  of  the  evidence 
convinces  us  that  we  could  not  so  decide  as 
a  matter  of  law,  unless  possibly  it  might  be 
so  decided  if  It  could  be  said  as  a  matter  of 
law  that  appellant's  rights  there  were  supe- 
rior to  those  of  respondent  by  virtue  of  the 
laws  of  navigation.  It  la  upon  thia  theory 
largely  that  counsel  for  appellant  rest  their 
contention  that  the  trial  court  should  have 
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taken  the  caw  from  the  Jui?  npon  tbeir  mo- ; 
tioQs  for  nonsuit  and  directed  verdict.  I 

Coansel  for  appellant,  assuming  that  ap- 
pellant's rights  were  superior  to  those  of  re- 1 
spondent  and  that  respondent  was  violating 
the  laws  of  navigation,  invoke  the  general 
rule  that  the  burden  rested'  upon  him  of 
showing,  not  merely  that  his  fault  might  not 
have  been  the  cause  of  0\e  collision,  or  that 
it  probably  was  not,  but  that  it  could  not 
have  been,  dtlng  The  Pennsylvania,  86  U.  S. 
(19  Wall.)  125,  22  L.  Ed.  148,  The  Providence, 
98  Fed.  133, 38  C.  0.  A.  670,  and  other  author- 
ities. Let  us  now  inquire  in  what  respect 
respondent  was  at  fault  In  the  light  of  the 
laws  of  navigation.  Counsel  ■  for  oppellant 
Invoke  the  provision  of  article  26  of  the  in- 
ternational rules  to  prevent  collisions,  adopt- 
ed by  the  act  of  Congress  of  August  19,  1890 
(2  Fed.  Statutes  Annotated,  163),  reading  as 
follows : 

"Sailing  vessels  under  way  shall  keep  out  of 
the  way  of  sailing  vessels  or  boats  fishing  with 
nets,  or  lines,  or  trawls.  This  rule  shall  not 
give  to  any  vessel  or  boat  engaged  in  fishing 
the  right  of  obstructing  a  fairway  used  by  ves- 
sels other  than  fishing  vessels  or  boats." 

Counsel  seem  to  assume  that  It  must  be  de- 
termined as  a  matter  of  law  that  respondent 
with  his  lanndi  and  net  were  in  a  "fairway 
used  by  vessebs  other  than  fishing  vessels." 
We  are  quite  unable  to  understand  how  It 
could  be  determined  as  a  matter  of  law,  or 
even  as  a  matter  of  fact,  in  the  light  of  this 
evidence,  that  this  location  is  a  "fairway." 
We  have  noticed  that  the  arm  of  the  Sound 
where  this  injury  occurred  was  some  four 
miles  wide.  We  may  add  that  there  Is  noth- 
ing In  the  evidence  to  indicate  other  than 
that  the  whole  of  this  four-mile  width  of  wa- 
ter Is  all  navigable  for  even  large  vessels. 
While  the  evidence  Is  silent  upon  the  ques- 
tion of  the  navigability  of  this  entire  stretch 
of  water.  It  could  well  be  argued  that  the 
well-known  facts  of  geography  render  such 
fact  Judicially  noticeable,  though  it  is  not 
necessary  to  do  so  In  the  determination  of 
this  ca.se.  The  burden  of  proof  that  the  loca- 
tion was  a  "fairway"  was  upon  appellant,  if 
It  intended  to  rely  upon  such  fact  in  aid  of 
its  defense  in  this  case.  The  word  "fairway" 
is  defined  by  the  Standard  Dictionary  as  "the 
proper  course  through  a  channel  or  harbor, 
generally  the  middle."  The  definition  which 
seems  to  be  quite  generally  adopted  by  the 
authorities,  in  so  far  as  the  word  has  refer- 
ence to  navigation,  rather  than  to  state  and 
International  boundaries,  is  found  tn  The 
Oliver  (D.  C.)  22  Fed.  848,  where  It  Is  said : 

"A  fairway  is  water  on  which  vessels  of  com- 
merce habitually  move." 

In  2  Abbott's  Merchant  Ships  and  Seaman 
a4th  Ed.)  p.  947,  it  Is  said : 

"The  fairway  is  the  open  navigable  passage 
used  by  vessels  proceeding  up  or  down  the  chan- 
nel, and  is  not  necesiiarily  the  channel  between 
the  row  of  buoys  placed  to  mark  the  edge  of 
the  deep  water.' 

In  Marsden's  Collisions  at  Sea  (16th  Ed.)  p. 
442,  ttxk.  learned  author,  referring  to  the  In- 


ternational rules  to  prevent  colUston  and  the 
use  of  the  word  "fairway,"  observes: 

"Under  the  earlier  act  there  was  considerable 
discussion  at  to  the  meaning  of  'mid-channel.' 
In  the  present  article  'fairway  or  mid-channel' 
would  appear  to  mean  the  deep  water  channel 
navigable  for  heavy  ships.  It  would  seem  that 
it  is  to  the  starboard  side  of  the  center  of  sudt 
deep  water  channel  that  vessels,  both  those  nav- 
igating within  the  deep  water  channel  and  those 
navigating  in  waters  which,  although  outside 
of  the  deep  water  channel,  are,  however,  com- 
prised within  the  "narrow  channel,'  most  keep." 

In  the  late  revision  of  Bouvler's  Law  Dic- 
tionary, by  Rawle,  he  defines  the  word  as  one 
"used  to  Indicate  the  middle  and  deepest  or 
most  navigable  channel,"  and  refers  to  the 
word  "thalweg,"  from  which  it  is  apparently 
derived.  The  latter  word,  however,  has  ref- 
erence more  particularly  to  navigable  chan- 
nels, as  interstate  and  international  bounda- 
ries. Louisiana  v.  Mississippi,  202  U.  S.  1, 
49,  26  Sup.  Ct.  671,  60  L.  Ed.  913,  930.  We 
conclude  that  appellant's  contention  rested 
upon  this  theory  is  not  well  founded,  in  view 
of  the  fact  that  It  has  not  been  shown  in  this 
case,  in  any  event  so  that  it  can  be  determin- 
ed as  a  matter  of  law,  that  this  collision  oc- 
curred In  a  "fairway."  We  are  unable  to  see 
that  respondent  was  violating  any  law  of 
navigation  in  fishing  near  the  middle  of  this 
large  body  of  water. 

[1]  It  appeared  during  the  course  of  the 
trial  that  respondent  was  fishing  in  the  wa- 
ters of  Puget  Sound  without  having  procured 
a  license  therefor  from  the  proi)er  state  aa- 
tborltles.  it  is  not  shown  that  he  was  other- 
wise violating  any  fishing  regulations  of  the 
state  or  of  the  United  States.  It  Is  cont^d- 
ed,  however,  by  counsel  for  appellant,  that 
bis  want  of  license  from  the  authorities  of 
the  state  prevents  him  recovering  damages 
in  this  case,  regardless  of  the  negligence  of 
appellant  This  contention,  we  think,  finds 
its  answer  in  the  observation  made  In  the 
recent  decision  of  this  court  in  Switzer  v. 
Sherwood,  80  Wash.  19,  141  Pac.  181,  where 
a  similar  contention  was  made  against  a 
claim  of  damages  by  a  motorcycle  rider;  be 
not  having  a  license  as  the  state  law  requir- 
ed.   It  was  there  said: 

"Before  the  violation  of  the  statute  by  the 
person  injured  will  constitute  a  defense  to  the 
negligent  act  of  the  person  injuring  him,  there 
must  be  shown  some  causal  connection  between 
the  act  involved  in  the  violation  of  the  statute 
and  the  act  causing  the  injury.  Here  there 
was  no  such  causal  connection.  The  injury 
would  have  happened  in  the  same  manner  it  did 
happen,  had  the  respondent  theretofore  paid 
the  license  fee  due  the  state  and  been  in  posses- 
sion of  the  statutory  license." 

We  are  of  the  opinion  that  neither  the 
question  of  appellant's  negligence  nor  of  re- 
spondent's contributory  negligence  can  be  de- 
termined as  a  matter  of  law.  Both  of  these 
questions  were  properly  left  to  the  jury  by 
the  learned  trial  court. 

The  Judgment  is  afBrmed. 

MORRIS,  C  J.,  and  HOLGOMB  and 
CHADWIOE,  JJ.,  concur. 
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(86  Wash.  Z18) 

STATE  ▼.  ROSS  et  aL    (No.  12388.) 

(Supreme  CJotirt  of  Washington.    April  20, 
1915.) 

1.  Cbiuinai.  Law  ®=»40e— Evidenck— Aduis- 

8I0N8. 

lo  a  prosecution  for  assault  in  the  second 
degretr,  evidence  as  to  statements  by  accused, 
made  ufter  his  arrest,  tending  to  show  intent, 
was  properly  admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  785,  894-017,  920-927;  Dec. 
Dig.  <Ss>40tt.l 

2.  WlTRESSEB    ^=>270  —  CBOBS-EZAMINATION. 

In  a  prosecution  for  assault  in  the  second 
degree,  it  was  not  error  to  exclude  cross-exam- 
ioation  as  to  whether  the  witness  had  not  claim- 
ed that  defendant's  mother  had  jumped  her 
claim,  and  if  she  had  not  employM  a  certain 
person  in  regard  thereto;  such  matters  not  l>e- 
mg  within  the  issues. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  926,  95&-9S7;  Dec.  Dig.  <3=>270.I 

8.  Absaxtlt  and  Battsbt  ®=>96  —  Inbtbuo- 
TiOHB— Definition  of  Other  Offenses. 
In  a  prosecution  for  assault  in  the  second 
degree,  it  was  not  error  to  give  a  definition  of 
assault  in   the   first  degree   to  distinguish   be- 
tween assault  in  the  second  and  third  degrees. 
[Ed.  Note. — ^For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  H  142-160;    Dec.  Dig.  «=» 
96.] 

4.  Assault  and  Battbbt  ^=996  —  Irstbuo- 

TIONB. 

Evidence,  In  a  prosecution  for  assault  in 
the  second  degree,  that  the  prosecuting  witness 
was  overtaken  by  defendants,  disarmed,  and 
beaten  with  something  that  felt  like  an  iron 
slug,  cutting  his  face  and  breaking  bis  nose,  was 
sufficient  to  warrant  an  instruction  upon  assault 
in  the  second  degree. 

"[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  gf  142-150;  Dec.  Dig.  «=» 
96.] 

6.  Cbiminal  Law  €=)824— Appeal  and  Eb- 
bob— Review— Failure  to   Give  Instbuo- 

TIONS. 

Failure  to  instruct  that  the  presumption  of 
innocence  remains  with  defendant  throughout 
the  trial  and  until  overcome  by  competent  evi- 
dence is  not  reversible  error,  in  the  absence  of 
a  request  therefor;  Const,  art.  4,  f  16,  provid- 
ing that  judges,  shall  declare  the  law,  and  Rem. 
&  Bal.  Code,  §'  2308,  providing  that  every  per- 
son shall  be  presumed  innocent  of  crime  until 
the  contrary  is  proven,  not  making  it  the  manda- 
tory duty  of  the  judge  to  give  such  instruction 
in  the  absence  of  a  request  therefor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1996-2004;  Dec.  Dig.  «s> 
824.] 

6.  Cbiuin-al  Law  «=>824 — Grounds  fob  New 
Trial— Failure  to  Give  Instructions. 

Mere  nondirection,  partial  or  total,  is  not 
ground  for  a  new  trial,  unless  specific  instruc- 
tions good  in  law  and  appropriate  to  the  evi- 
dence are  requested  and  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1996-2004;  Dec.  Dig.  <&=> 
824.] 

7.  Cbiminal  Law  «=9l088— Appeal  and  Er- 
BOB — Absionments  of  Ebrob. 

An  assignment  of  error  as  to  argument  of 
counsel  alleged  in  affidavits  included  in  the  state- 
ment of  facts  is  insufficient  to  warrant  consid- 
eration; the  proper  practice  l>eing  to  incorporate 


the  objectionable  language  In  the  stenographer's 
report,  or  in  a  certified  statement  by  the  judge. 
[Ed.  Note.^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gf  2676,  2746-2761,  2757,  2766, 
2782-2802,  2899;    Dec.  Dig.  <gS5»1088.} 

Department  1.  Appeal  from  Superior 
Court,  Pacific  County;  A.  E.  Rice,  Judge. 

Frank  Ross  and  Earl  Ross  were  convicted 
of  assault  in  the  second  degree,  and  they  ap- 
peal.   Affirmed. 

Fred  M.  Bond,  of  South  Bend,  for  appel- 
lants. H.  W.  B.  Hewen,  of  South  Bend,  and 
Geo.  D.  Abel,  of  Hoquiam,  for  the  State. 

HOLCOMB,  J.  The  appellants  were  joint- 
ly charged  with  assault  in  the  second  degree, 
and  each  convicted  of  assault  In  the  third 
degree,  from  which  conviction  they  appeal. 

[1]  1.  An  error  Is  assigned  In  that  the 
court  permitted  the  state  to  Introduce  testi- 
mony -by  a  witness  named  Burke  as  to  state- 
ments made  to  the  witness  by  one  of  the 
defendants,  Frank  Ross,  after  the  arrest  of 
the  defendants.  Witness  Burke  assisted  lu 
the  arrest  of  this  defendant  On  the  re- 
turn to  the  county  seat,  some  conversation 
occurred  between  witness  and  Frank  Ross 
concerning  the  prosecution  and  the  matter 
for  which  tbey  were  being  prosecuted.  It 
is  insisted  by  the  appellants  that  the  conver- 
sation was  clearly  prejudicial  to  their  rights; 
in  other  words,  that  it  conveyed  the  impres- 
sion to  the  Jury  that  defendants  were  having 
trouble  over  there  with  other  people  beside 
Mr.  Bradley,  the  prosecuting  witness,  and 
no  other  conclusion  could  have  been  reached 
by  the  Jury;  and  also  conveyed  the  idea  to 
the  Jury  that  defendants  had  threatened  to 
commit  a  crime  more  serious  than  that  with 
which  they  were  charged.  We  do  not  so 
consider  it.  The  prosecution  by  its  questions', 
endeavored  to  elicit  from  the  witness  the 
conversation  that  occurred  concerning  the  ar- 
rest and  concerning  the  prosecution  against 
the  defendants,  and  the  witness  Burke  ap- 
parently did  not  understand  all  of  the  ques- 
tions. Interspersed  through  the  conversa- 
tion had  with  him  were  probably  references 
to  some  controversy  or  feeling  between  them 
and  other  parties  in  the  neighborhood,  which, 
of  course,  were  clearly  improper  and  irrele- 
vant, but  were  not  gotten  before  the  Jury. 
But  the  purpose  of  the  prosecution  evidently 
was  to  show  by  the  conversation  admissions 
on  the  part  of  the  defendants,  or  one  of 
them,  tending  to  show  their  guilt  of  the  par- 
ticular offense  for  which  they  were  prosecut- 
ed; In  other  words,  show  what  their  Inten- 
tion or  motive  was.  It  Is  always  proper 
for  the  prosecution  to  show  the  intent;  and, 
so  far  as  being  prejudicial  is  concerned,  all 
evidence  tending  to  show  guilt  of  the  accus- 
ed is  prejudicial.  If  it  is  not  irrelevant, 
incompetent,  or  immaterial  to  the  case,  it 
is  not  erroneous.  There  was  nothing  admit- 
ted by  the  court  that  was  improper  or  irrele- 
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vant,  and  therefore  no  prejudicial  error  was 
committed, 

[2]  2.  Error  Is  also  assigned  as  to  the  re 
strlctlon  of  the  cross-examination  of  wit- 
nesses Claud  Vanderpool,  May  Vanderpool, 
A.  A.  Bradley,  and  J.  N.  Howard.  We  per- 
ceive no  error  in  the  rulings  of  the  court  in 
regard  thereto.  As  an  example,  witness  May 
Vanderpool  was  asked  if  she  had  not  claimed 
that  Mrs.  Ross  (mother  of  defendants)  Jump- 
ed her  claim  out  there,  and  if  she  (Mrs.  Van- 
derpool) had  not  employed  Mr.  Abel  in  re- 
gard to  that  matter.  There  certainly  was  no 
error  in  excluding  cross-examination  as  to 
this  subject  It  was  the  duty  of  the  court 
to  restrict  cross-examination  of  witnesses  to 
the  issues  involved  in  the  case  either  directly 
or  reasonably  collateral  thereto,  such  as  their 
bias  and  interest  in  the  matter  under  consid- 
eration, and  we  think  the  court  did  not  abuse 
its  discretion  in  restricting  the  cross-exami- 
nation of  all  the  witnesses  as  to  which  error 
is  assigned.  It  is  true  that  it  is  permissive 
to  ask  questions  of  witnesses  tending  to  show 
their  Interest  or  prejudice  against  one  of 
the  parties,  but  the  questions'  asked  of  these 
witnesses  clearly  went  outside  all  direct  or 
-collateral  issues  in  this  case.  The  question 
of  whether  or  not  the  Vanderpools  or  the 
Rosses  were  claim  jumiwrs  had  no  proper 
place  in  the  trial  of  this  case;  continued  ref- 
erence thereto  would  have  tended  to  obscure 
the  real  Issues  involved  in  the  trial,  and  all 
such  controversies  should  have  been,  and 
were,  properly  eliminated  from  the  trial  of 
the  case. 

[3]  3.  Appellants  urge  that  it  was  error  for 
the  court  to  instruct  the  Jury  defining  the 
offense  of  assault  in  the  first  degree.  The  de- 
fendants were  prosecuted  for  assault  in  the 
second  degree,  which,  of  course,  includes,  if 
the  facta  warranted,  the  lesser  offense  of 
assault  in  the  third  degree.  The  court  in  its 
instructions  gave  brief  definitions  based  on 
the  statutes  of  the  offenses  of  assault  in  the 
first  degree,  second  degree,  and  third  degree, 
and  further  instructed  the  Jury  as  follows: 
"The  defendant  is  not  charged  with  assault 
in  the  first  degree,  and  a  definition  of  that  of- 
fense is  only  given  to  you  that  you  may  better 
understand  the  otiier  degrees." 

This  instruction  was  proper  to  be  given  in 
the  case,  for  the  reason  that  the  statute  fur- 
ther provides  that  any  assault  not  constituting 
assault  in  the  first  or  second  degree  is  an  as- 
sault in  the  third  degree.  In  order,  then,  for 
the  Jury  to  understand  what  would  not  be  an 
assault  in  the  first  degrree,  as  well  as  what 
would  not  be  an  assault  in  the  second  degree, 
it  was  not  improper  for  the  court  to  give 
them  a  definition  of  assault  in  the  first  de- 
gree; thus  distinguishing  between  assaults 
in  the  first  and  second  degrees  and  assault  in 
the  third  degree,  of  which  defendants  were 
convicted. 

[4]  The  appellants  also  contend  that  it  was 
error  for  the  court  to  instruct  the  Jury  as  to 
assault  in  the  second  degree.    They  argue 


that  a  careful  examination  of  the  statement 
of  facts  clearly  shows  that  there  was  no 
evidence  at  all  warranting  the  court  in  send- 
ing the  case  to  the  jury  upon  the  theory  that 
they  had  a  right  to  convict  of  assault  in  the 
second  degree.  This  contention,  we  assume, 
is  based  upon  the  theory  that  it  was  not 
definitely  established  at  the  trial  of  the 
case  that  the  defendants  or  either  of  them 
used  any  deadly  or  dangerous  weapon  in  the 
attack  upon  the  prosecuting  witness,  Bradley. 
It  was  alleged  in  the  information  that  they 
"did  then  and  there  unlawfully  and  willfully 
assault,  strike,  beat,  wound,  and  inflict  griev- 
ous bodily  harm  upon,  one  Bradley,  with  met- 
al knuckles  and  clenched  fists."  The  statute 
(section  2414,  Rem.  &  BaL  Code)  defines  a» 
sault  in  the  second  degree,  among  other  def- 
initions, as  follows: 

"a  Shall  wUlfuIly  inflict  grievous  bodily  harm 
upon  another  with  or  without  a  weapon;   or 

"4.  Shall  willfully  assault  another  with  a 
weapon  or  other  instrument  or  thing  likely  to 
produce  bodily  harm." 

The  evidence  on  behalf  of  the  prosecution 
was  to.  the  effect  that  the  prosecuting  wit- 
ness, Bradley,  on  the  date  alleged,  was  in  a 
place  where  he  had  a  right  to  be;  that  be 
was  overtaken  by  defendants  E^ahk  Ross, 
Earl  Ross,  and  another ;  that  he  was  first  In- 
sulted and  called  vile  names,  then  disarmed 
by  defendant  Earl  Ross  of  a  revolver  wbidi 
was  hung  in  a  scabbard  from  his  shoulder, 
and  which  he  had  not  touched  or  attempted 
to  use,  and  then  first  assailed  by  defendant 
Frank  Ross,  who  struck  him  "across  the 
jaw  with  something  that  felt  more  like  a 
slug  of  iron  than  anything  else;"  that  hie 
was  hit  several  "licks"  afterwards,  but  could 
not  really  tell  bow  many  or  by  whom.  Oth- 
er witnesses  for  the  prosecution  testified  that 
he  had  a  cut  under  each  eye,  one  of  them 
about  three-fourths  of  an  inch  or  more  long, 
and  the  other  an  inch  or  longer ;  that  both 
his  eyes  were  swollen  almost  shut ;  and  that 
his  Jaw  was  severely  swollen,  the  swelling 
extending  down  to  the  cords  of  his  neck.  A 
doctor  who  examined  him  on  the  Thursday 
following  the  Sunday  on  which  he  was  as- 
saulted found  that  he  bad  black  and  blue 
areas  about  both  eyes  and  some  swelling 
about  the  left  temple.  There  was  a  healed 
scar  beneath  each  eye  overlying  the  lower 
edge  of  the  orbit,  and  extending  about  five- 
eighths  of  an  inch  on  each  side,  and  about 
half  an  inch  below  the  margin  of  the  lower 
lid,  parallel  with  the  lid  edge.  There  was 
a  fracture  of  the  nasal  bone  on  the  left 
side,  and  a  reparation  of  the  right  nasal  bone 
from  the  cartUege.  There  is  positively  no 
question,  if  the  jury  believed  this  and  other 
evidence  on  the  subject  produced  by  the 
state,  that  they  were  amply  warranted  in 
finding  that  the  defendants  had,  with  such 
intent,  inflicted  grievous  bodily  injury  upon 
the  said  Bradley,  and  that  there  was  there- 
fore ample  evidence  to  justify  the  jury  in 
finding  defendants  guilty  of  assault  in  the 
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second  degree.  Instead  of  aasault  in  the  tbird 
•legrt-e,  as  they  did  find. 

151  4.  An  error  Is  urged  npon  the  failure 
•if  tlie  court  to  Instruct  the  Jury  that  the 
\;\\v  presumes  the  defendants  Inuoceut,  and 
tiiiit  this  presumption  of  innocence  remains 
with  the  defendants  throughout  the  whole 
tilni  and  until  said  presumption  of  inno- 
cence is  overcome  by  the  state  by  competent 
evidence  beyond  a  reasonable  doubt,  and 
that  this  is  true  even  though  the  defendants 
do  not  request  the  same;  this  duty  l>eing 
provided  for  by  law.  It  is  urged  that  sec- 
tion 16,  art.  4,  of  the  Constitution  of  the 
state  of  Washington,  which  reads:  "Judges 
shall  not  charge  juries  vrlth  respect  to  mat- 
ters of  fact,  nor  comment  thereon,  but  shall 
declare  the  law;"  and  the  statutes  of  1009 
(section  2.308,  Rem.  &  Bal.  C!ode),  as  follows: 
'  Every  person  charged  with  the  commission 
of  a  crime  shall  be  presumed  innocent  until 
the  contrary  is  proved  by  competent  evi- 
dence beyond  a  reasonable  doubt ;  and  when 
an  offense  has  been  proved  against  him, 
and  there  exists  a  'reasonable  doubt  as  to 
which  of  two  or  more  degrees  he  is  guilty, 
he  shall  be  convicted  only  of  the  lowest" — 
render  it  the  imperative  and  mandatory  duty 
of  the  court  in  all  criminal  cases  to  instruct 
the  Jury  as  to  the  presumption  of  innocence. 
Cases  from  other  jurisdictions  are  dted  to 
sustain  this  contention.  People  v.  Potter, 
«>  Mich.  353,  60  N.  W.  994;  Territory  v. 
Nichols,  3  N.  M.  76,  2  Pac.  82 ;  State  v.  Cody, 
18  Or.  506,  23  Pac.  891,  24  Pac.  895;  Peo- 
I>Ie  V.  De  Fore,  64  Mich.  693,  31  N.  W.  585, 
8  Am.  St  Rep.  863;  People  v.  Murray,  72 
Mich.  10,  40  N.  W.  29;  State  v.  Banks.  73 
Mo.  592.  There  is  no  doubt  whatever  that, 
had  this  instruction  been  requested,  it  would 
have  been  the  duty  of  the  court  to  give  the 
Instruction,  and  would  have  been  error  for 
hlra  to  refuse  it  This  court  in  State  v. 
Myers,  8  Wash.  177,  35  Pac.  580,  756,  held 
that,  in  a  case  where  the  accused  falls  to 
testify  in  his  own  behalf,  it  is  the  duty  of 
the  court  under  the  statute,  without  an  af- 
firmative request  therefor,  to  charge  that  no 
inference  of  guilt  should  arise  agnlnst  the 
defendant  on  account  thereof,  reaffirming 
the  decision  of  the  court  in  Linbeck  v.  State, 
1  Wash,  reo,  25  Pac.  452.  This  case  has 
been  recently  reaffirmed  in  the  case  of  State 
V.  Hanes,  filed  March  31,  1915,  147  Pac.  193. 
In  referring  to  the  cases  of  Linbeck  v.  State 
.nnd  State  ▼.  Myers,  supra,  Chadwlck,  J., 
said  it  was  there  held: 

"That  this  statute  [requiring  the  court  to  in- 
struct the  jury  that  no  inference  of  guilt  shall 
iirise  if  the  accused  shall  fail  or  refuse  to  tes- 
tify in  his  own  behalf]  is  mandatory,  and  that 
it  is  the  duty  of  the  trial  judge  to  so  instruct 
the  jury;  that  a  failure  to  do  so  is  reversible 
error.  An  encaging  and  persuasive  argument 
is  made  by  the  prosecuting  attorney,  in  which 
we  are  asked  to  overrule  onr  former  holdings. 
If  the  matter  were  an  original  question,  we 
would  be  inclined  to  consider  some  of  the  rea- 
sons urged  in  support  of  his  argument.  The  cas- 
es cited  followed  the  letter  of  the  statute  which 
says:   'J*  shall  be  the  duty.' " 


I  In  the  case  at  bar  the  appellants  requested 
'  no  instruction  aa  to  the  presumption  of  in- 
nocence of  defendants,  and  the  omission  to 
give  such  instruction  was  not  called  to  the 
attention  of  the  trial  court  until  the  excep- 
j  tions  were  filed  and  reasons  urged  for  a 
new  trial.  The  trial  court  instructed  the 
Jury  as  follows: 

I     "The  burden  is  on  the  state  of  proving  ev- 
ery fact  material  and  necessary  to  a  conviction 
by    competent    evidence    beyond    a    reasonable 
doubt     It  is  not  sufficient  that  the  state  should 
':  prove  these  facts  by  a  mere  preponderance  of 
I  testimony,  nor,  on  the  other  hand,  is  it  neces- 
I  sary  that  they  should  be  proved  conclusively  in 
'  such  a  manner  at  to  leave  room  for  no  doubt 
j  whatever." 

We  admit  that  the  question  presented  is 

I  one  of  some  nicety  and  importance.  In  State 
;  V.  Mayo,  42  Wash.  6^0,  85  Pac.  251,  7  Ann. 
I  Cas.  881,  Fuilerton,  J.,  passing  upon  the 
question,  where  the  appellant  specially  re- 
quested the  court  to  Instruct  the  Jury  on  the 
law  relating  to  the  presumption  of  inno- 
cence, and  the  court  refused  so  to  do,  said: 
"This  was  error.  The  accused  is  entitled  in 
every  instance  to  an  instruction  on  the  pre- 
sumption of  his  innocence.  The  court  need  not, 
of  course,  give  the  instruction  in  the  language  of 
the  request  unless  it  so  desires:  but,  when  re- 
quested to  instruct  as  to  the  presumption  of  in- 
nocence, it  should  comply  therewith  in  some 
form,  such  as  will  correctly  inform  the  jury  as 
to  the  law  pertaining  thereto." 

The  authorities  seem  to  be  unanimous 
that,  where  such  an  instruction  is  requested, 
it  is  error  to  fail  or  refuse  to  give  it,  and 
with  those  authorities  we  concur. 

[(]  But  the  general   rule  now  is,  except 
in  cases  where  there  are  specific  provisions 
of  the  statute  which  are  mandatory  upon 
the  court,  as  in  the  case  under  our  statute, 
of  Instructing  the  Jury  as  to  the  failure  of 
the  defendant  to  testify  in  his  own  behalf 
that   subject   to   a   few   statutory    innova- 
tions, "mere  nondlrection,  partial  or  total,  is 
;  not  ground  of  new  trial,  unless  specific  in- 
I  structions,  good  in  point  «f  law,  and  ap- 
I  propriate   to   the  evidence,   were  requested 
I  and  refused."    2  Thompson,  Trials  (2d  Ed.)  { 
,  2341 :    State  v.   Passons,  44  Wash.   304,  87 
j  Pac  349,  7  L.  R.  A.  (N.  S.)  566,  120  Am.  St 
Rep.  1003,  12  Ann.  Cas.  61 ;   People  v.  Gran- 
|ey,  91  Mich.  646,  52  N.  W.  66;    People  ▼, 
,  Smith,  92  Mich.  10,  52  N.  W.  67 ;    People  v. 
Ostrander,  110  Mich.  60,  67  N.  W.  1079;    12 
Cyc.  621 ;  22  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
1281 ;  11  Ency.  PL  &  Pr.  354. 

Ordinarily,  a  charge  in  a  criminal  case 
should  contain  instructions  upon  the  subject 
of  the  presumption  of  innocence  and  reason- 
able doubt  It  can  hardly  be  doubted,  how- 
ever, that  in  this  case  the  omission  to  in- 
struct as  to  the  presumption  of  innocence 
was  inadvertent,  and,  had  counsel  suggested 
the  subject  or  the  omission,  the  trial  Judge 
would  doubtless  have  given  such  instmctlon. 
In  a  recent  Michigan  case.  People  v.  Tund, 
163  Mich.  504,  128  N.  W.  742,  the  court  say: 
"A  premium  should  not  be'  placed  on  the  prac- 
tice in  this  case.    Counsel  owe  it  to  the  trial 
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jud^e  to  be  attentlTe  to  tbe  cbarse  and  susgest 
oorreetiong  where  respondent's  liKbts  are  Injured 
by  it  Especially  is  this  true  wbere  tbe  rule  is 
as  well  understood  as  in  tliese  particulars. 
Again,  while  an  exception  need  not  be  talcen  to 
misstatements  of  law  in  the  charge,  it  is  usual- 
ly necessary  where  the  fault  consists  of  an  omis- 
sion. It  la  only  fair  to  the  public  and  to  tbe 
trial  judge.    •    •    * " 

So  In  this  case  the  counsel  owed  some  duty 
to  the  court,  and  we  do  not  approve  ol  coun- 
sel in  a  case  sitting  by  Inert  and  permitting 
tbe  court  to  commit  an  Inadvertent  error 
which  by  the  slightest  and  simplest  sugges- 
tion could  be  cured  before  the  Jury  re- 
ceived the  case.  If  we  are  to  consider  every 
Inadvertent  error  of  omission,  or  even  of 
commission,  committed  by  the  court  as  nec- 
essarily prejudicial  and  grounds  for  the  re- 
versal of  the  case,  it  will  soon  become  so 
that  an  appeal  to  this  court  will  be  little 
else  than  a  trial  of  the  trial  court,  and  the 
real  merits  of  the  case  in  controversy  will 
escape  attention.  Certainly  It  ia  the  duty 
of  the  trial  court  to  see  that  the  accused  in  a 
criminal  case  has  a  fair  and  impartial  trial. 
While  we  would  not  approve  of  the  deUl)er- 
ate  omission  of  tbe  Instruction  as  to  pre- 
sumption of  Innocence  In  a  criminal  case,  we 
will  not,  for  mere  nondlrection,  where  no 
such  instruction  was  requested,  and  wbere 
the  court  gave  a  correct  definition  and  in- 
struction as  to  reasonable  doubt  and  the  re- 
quirements of  the  prosecution  In  establish- 
ing a  case,  hold  that  such  nondlrection  is 
prejudicial  error.  People  v.  Yund,  supra; 
State  V,  Kennedy,  154  Mo.  26S,  55  S.  W.  293 ; 
State  v.,  Stewart,  52  Wash.  66,  100  Pac.  153, 
17  Ann.  Cas.  411;  2  Thompson.  Trials  (2d 
Ed.)  S  2341. 

The  instructions  as  a  whole  were  full  and 
clear,  and  as  favorable  to  defendants  as 
could  be  required.  We  do  not  believe  that 
the  omission  complained  of,  in  view  of  the  in- 
struction given  as  to  reasonable  doubt,  in 
any  way  affected  the  result,  or,  in  this  In- 
stance, prejudiced  tbe  rights  of  tbe  defend- 
ants to  a  fair  and  impartial  trial. 

[7]  5.  An  error  is  assigned  upon  the  al- 
lowance by  the  court  of  argument  by  the 
special  counsel  for  the  state  to  the  Jury 
that  defendants  had  not  introduced  any  evi- 
dence of  good  character  because  their  wit- 
nesses bad  not  heard  any  one  say  anything 
about  defendants  being  peaceable,  law-abiding 
citizens.  It  is  alleged  in  affidavits  made  by 
each  of  tbe  counsel  for  appellants  after  the 
trial  of  the  case  on  a  motion  for  a  new  trial 
that,  at  tbe  time  these  remarks  were  made 
in  argument  by  counsel  for  the  state,  they 
were  objected  to  by  defendants,  and  that 
tbe  court  refused  to  interfere  In  the  matter ; 
and  it  is  also  urged  that  other  Improper  and 
prejudicial  remarks  were  made  by  counsd 
for  the  state,  which  were  objected  to,  and 


no  exclusion  tbereof  made  by  the  court 
These  matters  were  included  In  the  statement 
of  facts  by  copies  of  the  affidavits  relating 
thereto,  which,  as  stated,  were  Sled  after 
tbe  trial  by  counsel  for  the  appellants.  We 
think  the  matters  here  urged  are  ruled  by 
the  decision  of  this  court  in  State  v.  John- 
ston, 144  Pac  944.  In  that  case  tbe  court, 
per  Ellis,  J.,  say: 

"Tt  is  true  that  a  copy  of  an  affidavit  of  one 
of  the  attorneys  for  tbe  appellant  appears  in  tbe 
statement  of  facts,  in  which  he  sets  out  what 
be  claims  to  be  the  substance  of  the  objection- 
able statements.  •  •  •  Whatever  the  true 
purport  of  the  incident  complained  of,  it  oc- 
curred In  the  immediate  presence  and  hearing 
of  .the  trial  court.  What  actually  occurred  was 
a  matter  peculiarly  within  the  knowledge  of  the 
trial  judge.  Either  a  stenographic  report  of 
the  argument  or  a  statement  of  the  trial  judge 
as  to  what  was  its  purport  would  have  given  it 
to  us  from  an  authentic  source.  It  would  have 
been  easy  to  have  preserved  tbe  language  in 
context,  either  by  tbe  court  stenographer,  or  by 
a  request  that  the  judge  reduce  it  to  writing 
in  such  form  that  he  could  certify  it  as  the  sub- 
stance and  connection  of  what  was  actually  said. 
The  case  falls  directly  within  the  rule  an- 
nounced in  Maryland  Casualty  Ca  v.  Seattle 
Elec.  Co.,  75  Wash.  430,  134  Pac.  1097,  and 
followed  in  Loy  v.  Northern  Pac.  R.  Co-  77 
Wash.  26,  137  Pac.  446." 

See,  also.  State  ▼.  Jakubowski,  77  Wash. 
78,  137  Pac.  448;  SUte  v.  McGonigle,  14 
Wash.  604,  46  Pac.  20;  Stote  v.  Poyner,  57 
Wash.  489,  107  Pac.  181. 

In  the  case  at  bar  these  affidavits  were 
not  controverted  by  tlie  state  by  counter  af- 
fidavits, but  the  court,  in  the  face  of  these 
affidavits,  denied  a  motion  for  a  new  trlaL 
We  may  therefore  Infer  that  he,  knovring 
what  actually  occurred  at  the  time  of  the 
trial,  passed  on  the  alleged  facts  therein 
contained  adversely  to  them.  Viewing  the 
matter  from  whatever  angle  we  may,  we  fall 
to  find  a  sufficient  predicate  in  the  record 
to  sustain  the  claim  of  prejudicial  miscon- 
duct   State  V.  Johnston,  supra. 

6.  Lastly,  it  Is  claimed  by  the  appellants 
that  the  trial  court  should  have  granted  a 
new  trial,  and  that  the  verdict  of  the  Jury 
was  clearly  against  the  weight  of  the  evi- 
dence. With  this  contention  we  do  not  agree. 
We  have  carefully  examined  the  record  of 
the  evidence  in  the  case,  and,  without  spe- 
cially alluding  to  any  of  it,  we  simply  state 
that  we  consider  the  evidence  amply  suffi- 
cient to  warrant  tbe  Jury,  if  they  believed  It, 
in  finding  defendants  guilty  of  one  of  the  de- 
grees of  assault  charged.  The  verdict  of  the 
Jury  and  the  punishment  asseiKed  by  tbe 
court  were  lenient 

We  find  no  prejudicial  error  in  the  record, 
and  tbe  Judgment  Is  affirmed. 

MORRIS,  O.  J.,  and  MOUNT,  and  PAR- 
E^R,  J  J.,  concur. 


Digitized  by 


Google 


Wasb.) 


IN  RE  STEWART 


1153 


(tS  Wash.  IM) 

In   re  STEWART. 

HBFrEKNAN  et  aL  v.  BUTLER. 

(No.  11873.) 

(Supreme  Coart  of  Washinston.    April  20, 
191S.) 

1.  Insane  Pebsons  «=>38— Action  to  Va- 
cate Appointment  of  Ancillaby  Gdabd- 
lAN— Evidence. 

Where,  in  consideration  that  bis  relativea 
in  Florida  support  himself  and  wife,  decedent 
conveyed  his  property,  situated  in  Washington 
and  Florida,  to  them,  such  relatives  after  his 
death  allowing  the  wife,  who  was  of  unsound 
mind,  to  live  in  the  most  abject  want,  in  a  pro- 
ceeding by  her  guardian,  appointed  in  Florida 
at  the  instance  of  the  decedent's  grantees,  to 
vacate  the  appointment  of  a  guardian  in  Wash- 
ington, which  had  been  had  for  the  purpose  of 
securing  to  the  ward  property  rights  of  which 
■be  bad  t>een  frandolently  deprived,  evidence  of 
the  neglected  condition  in  which  the  ward  bad 
lived  in  Florida  while  under  the  charge  of  the 
Florida  guardian  and  her  husband's  relatives, 
previous  to  being  brought  to  Washington,  was 
material  and  admissible  as  tending  to  show  the 
good  or  bad  faith  of  the  parties  moving  for 
the  vacation  of  the  Washington  guardianship, 
as  well  as  to  advise  the  court  as  to  her  condi- 
tion and  need  of  protection. 

[E3d.  Note.— For  other  cases,  see  Insane  Per- 
sons. Cent  Dig.  {{  57.  58,  60;  Dec.  Dig.  <8=> 
S8.] 

2.  Insane  Pebsons  4s>38— Residencb  or  In- 
sane  PEBSON— GUABOIANSHIP. 

In  proceedings  by  a  Florida  guardian  of  an 
incompetent  to  vacate  the  appointment  of  a 
Washington  guardian  for  such  incompetent,  evi- 
dence held  sufficient  to  support  flndini;  that  the 
incompetent  was  a  resident  of  Washington. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons. Cent  Dig.  {|  67,  68,  60;  Dee.  Dig.  «=> 
88.] 

3.  Insane  Pebsons  «s»32— Pbofbiett  of  Ap- 
pointiibnt  or  Gdabdian  —  Pbopbbtt  or 
Wabd— Chose  in  Action. 

Where,  in  consideration  that  his  relatives 
in  Florida  support  himself  and  wife,  decedent 
conveyed  his  property,  situated  in  Washington 
and  Florida,  to  them,  such  relatives  after  his 
death  allowing  the  wife,  who  was  of  unsound 
mind,  to  live  in  the  most  abject  want  in  a  pro- 
ceeding by  her  guardian,  appointed  in  Florida 
at  the  instance  of  her  husband's  grantees,  to  va- 
cate the  appointment  of  a  guardian  in  Washing- 
ton, which  had  been  had  for  the  purpose  of  se- 
curing to  her  property  rights  of  which  she  bad 
been  fraudulently  deprived,  her  equitable  claim 
or  title  to  certain  lands  located  in  Washington, 
which  she  had  conveyed  without  consideration 
to  her  husband,  who  had  conveyed  them  to  his 
Slorida  relatives  under  the  contract  to  support 
himself  and  wife,  was  a  right  of  property  in 
her  sufficient  to  justify  the  appointment  of  the 
Washington  guardian  for  its  protection. 

[Ed.  Note.— For  other  casM,  see  Insane  Per- 
sons, Cent  Dig.  i  47;  Dec.  Dig.  «=>32.] 

4.  Insane  Pebsons  C=>32— Pbotection  or  In- 
competent—Poweb  OF  COUBT. 

One  S.,  owning  property  in  Washington 
and  Florida,  went  to  the  latter  state  and  there 
conveyed  such  property  to  his  relatives  in  con- 
sideration that  they  support  himself  and  wife. 
After  his  death,  the  woman,  who  was  insane, 
was  allowed  to  live  in  abject  poverty,  and,  at 
the  instance  of  her  relatives  in  Washington,  a 
guardian  of  her  person  and  estate  was  appoint- 
ed here,  whereupon  her  Florida  guardian,  pre- 
viously appointed  at  the  instance  of  her  hus- 
band's grantees,  sued  to  vacate  his  appointment 


Held  that,  while  the  appointment  of  guardians 
is  largely  regulated  by  statute,  nevertheless  the 
superior  coort  as  a  court  of  general  equity  ja- 
risdiction,  had  inherent  power,  springing  from 
the  sovereign  right  of  the  state,  to  appoint  the 
Washington  guardian  to  protect  the  estate  of 
the  ward;  she  being  within  the  jurisdiction  of 
the  court  and  actually  present. 

[EVl.  Note.— For  other  cases,  see  Insane  Per- 
sons. Cent  Dig.  {  47;  Dec.  Dig.  <S=>32.1 

Department  1.  Appeal  from  Superior 
Court,  Walla  Walla  County ;  Chester  F.  fil- 
ler, Judge. 

Proceeding  by  D.  J.  Heffeman,  guardian 
in  Florida  of  the  person  and  estate  of  Maria 
C.  Stewart,  In  which  Charles  B.  Stewart  was 
Joined  as  a  petitioner  to  require  R.  E.  But- 
ler, guardian  of  the  person  and  estate  in 
Walla  Walla  County,  Washington,  of  said 
Maria  C.  Stewart,  to  show  cause  why  he 
should  not  be  discharged.  Judgment  for  de- 
fendant, and  petitioners  appeal.    Affirmed. 

F.  L.  Stotler,  of  Colfax,  for  appellants.  T. 
P.  &  C.  a  Goee,  of  Walla  Walla,  for  re- 
Rliondent. 

CROW.  J.  This  proceeding  was  Instituted 
In  the  superior  court  of  Walla  Walla  county 
by  D.  J.  Heffeman,  a  foreign  guardian  of 
the  person  and  estate  of  Maria  C.  Stewart, 
appointed  in  the  state  of  Florida,  against  R. 
E.  Butler,  guardian  of  the  person  and  estate 
of  Maria  C.  Stewart,  appointed  by  the  supe- 
rior court  of  Walla  Walla  county.  Wash., 
to  require  R.  E'.  Butler  to  show  cause  why 
be  should  not  be  discharged  as  guardian  and 
why  the  order  appointing  him  should  not  be 
vacated.  Afterwards  Charles  B.  Stewart, 
claiming  to  be  a  party  In  Interest,  was  Joined 
as  a  ipetitloner.  From  an  order  dismissing 
the  application,  the  petitioners  D.  J.  Heffer- 
nan  and  Charles  B.  Stewart  have  appealed. 

Appellants,  citing  and  commenting  on  sec- 
tions 1622  to  1625,  and  sections  1654  to  1661. 
Rem.  A  Bal.  Code,  contend  that  the  superior 
court  of  Walla  Walla  county  was  without  Ju- 
risdiction to  appoint  R.  E.  Butler  as  guard- 
ian of  Maria  C.  Stewart,  and  that  such  ap- 
pointment is  void,  for  the  reasons:  (1)  That 
Mdrla  C.  Stewart  Is  not  a  resident  of  Walla 
Walla  county,  Wash.;  and  (2)  that  she  baa 
no  property  or  estate  within.  Walla  Walla 
county.  Appellants  further  claim  that  Maria 
C.  Stewart  is  a  resident  of  Florida,  and  that 
appellant  D.  J.  Heffeman  on  January  25, 
1913,  was  appointed  guardian  of  her  person 
and  estate  by  the  county  court  of  Dade  coun- 
ty in  that  state. 

The  following  facts  are  shown  by  the  rec- 
ord: That  Alexander  Stewart,  hereinafter 
mentioned  as  "Alex  Stewart,"  now  deceased, 
and  Maria  C.  Stewart,  were  married  In  the 
year  1885;  that  at  all  times  thereafter,  and 
until  the  year  1911,  their  unquestioned  resi- 
dence was  in  Walla  Walla  county,  Wash.; 
that  they  accumulated  an  estate  of  the  value 
of  about  $75,000 ;  that  for  many  years  Maria 
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C.  Stewart  has  been  Insane  and  mentally  In- 
competent to  attend  to  any  business  affairs; 
that  between  1910  and  1912  Alex  Stewart  In- 
rested  abont  $50,000  in  the  state  of  Florida ; 
that  in  1911  be  took  his  wife  to  Idaho,  where 
they  remained  with  relatives  for  about  one 
year;  that  in  September,  1912,  they  went 
to  Florida,  where  Alex  Stewart  died  In  No- 
vember, 1912;  that  as  nearly  as  can  be  as- 
certained from  the  record  all  hla  property 
and  Investments  in  the  state  of  Florida  had 
before  his  deuili  passed  into  the  Iiands  or 
control  of  bis  relatives,  a  number  of  whom 
resided  in  that  state;  that  In  October,  1911, 
Alex  Stewart,  as  party  of  the  first  part, 
and  Barr  P.  Stewart,  Elizabeth  C.  Stewart, 
Charles  B.  Stewart,  Edgar  L,  Stewart,  and 
Miner  F.  Stewart,  his  relatives,  as  parties 
of  the  second  part,  entered  Into  a  written 
agreement  which  recited  that  "Alex  Stewart 
of  Waitsburg,  Washington,"  had  theretofore 
caused  to  be  conveyed  and  transferred  to  the 
parties  of  the  second  part  certain  real  and 
personal  property  situate  In  Florida,  Wash- 
ington, and  other  states,  and  in  substance 
provided  that  the  purpose  of  the  contract 
was  to  secure  to  Alex  Stewart  and  to  his  in- 
valid and  demented  wife,  and  to  each  of 
them,  maintenance  and  support  so  long  as 
they  should  live.  A  copy  of.  this  contract 
may  be  found  in  our  opinion  In  Stewart  ▼. 
Bank  of  Endicott,  143  Pac.  458,  and  need  not 
be  repeated  here.  After  the  death  of  Alex 
Stewart,  Barr  P.  Stewart,  his  nephew,  was 
appointed  administrator  of  his  estate  in 
Florida,  although  it  does  not  appear  that 
Alex  Stewart  had  title  to  or  control  of  any 
property  in  that  state  at  the  time  of  bis 
death.  Maria  C.  Stewart  remained  in  Flor- 
ida with  the  relatives  of  her  deceased  hus- 
band until  she  was  removed  to  Washington 
under  the  circumstances  hereinafter  stated. 
On  January  25,  1913,  an  order  was  made  by 
the  county  court  of  Dade  county,  Fla.,  ap- 
pointing D.  J.  Heffernan  guardian  of  the 
estate  of  Maria  C.  Stewart,  which  order  in 
part  reads  as  follows: 

"It  is  ordered,  adjudged,  and  decreed  that 
said  D.  J.  Heffernan  be  and  be  Is  hereby  ap- 
pointed guardian  of  the  estate  of  said  insane 
person,  and  that  upon  taking  the  prescribed 
oath,  and  ente^ng  into  a  bond  to  be  approved 
by  this  court,  in  the  sum  of  five  hundred  and 
no/100  dollars,  letters  of  guardianship  as  afore- 
said be  granted  to  said  applicant" 

It  will  be  noted  from  this  order  that  let- 
ters of  guardianship  were  not  to  be  issued 
until  the  bond  was  executed  and  filed.  Hef- 
fernan did  not  file  any  bond  until  July  30, 
1913,  at  which  time  Maria  C.  Stewart  had 
been  removed  to  the  state  of  Washington, 
and  R.  E.  Butler  bad  been  appointed  as  her 
guardian  In  Walla  Walla  county,  Wash.,  and 
bad  commenced  the  action  hereinafter  men- 
tioned against  Charles  B.  Stewart  and  oth- 
ers to  set  aside  certain  deeds,  for  her  sepa- 
rate property,  alleged  to  have  been  fraudu- 
lently obtained.  Maria  C.  Stewart  bad  no 
kindred  in  the  8tat»  of  Florida,  but  was  un- 


der the  control  of  relatives  of  her  deceased 

husband.  She  had  kindred  in  this  state, 
one  of  whom,  W.  O.  Preston,  her  brother, 
resided  in  Waitsburg,  Wash.  In  February, 
1913,  W.  G.  Preston  employed  M.  O.  Pickett, 
an  attorney  at  law,  to  go  to  the  state  of 
Florida,  accompanied  by  Mrs.  Pickett,  for 
the  purpose  of  securing  the  return  of  Maria 
C.  Stewart  to  this  state.  The  evidence  of 
Mr.  and  Mrs.  Pickett,  which  is  undisputed, 
shows  that  when  they  arrived  in  Florida 
they  found  Maria  C.  Stewart  in  a  neglected, 
pitiable,  and  filthy  condition;  that  she  was 
in  feeble  health  and  unable  to  care  for  her- 
self ;  and  that  she  was  almost  entirely  with- 
out clothing  and  in  the  most  abject  want. 
Although  the  record  shows  that  her  hus- 
band's relatives  had  agreed  to  maintain  her 
in  comfort,  and  although  it  appears  that  she 
had  community  interests  in  property  in  this 
state  of  the  value  of  $26,000,  that  shp  had 
separate  property  in  Whitman  county  in 
this  state  of  the  value  of  $8,000,  and  that  she 
claimed  real  estate  in  the  city  of  Waitsburg 
in  Walla  Walla  county,  which  bad  been 
deeded  by  her  when  she  was  in  a  state  of 
total  mental  Incapacity,  the  evidence  further 
shows  that,  notwithstanding  these  property 
rights,  and  notwithstanding  the  $50,000 
which  her  buslMind  had  taken  to  Florida, 
she  was  kept  In  this  forsaken,  pitiable,  and 
abject  condition  by  relatives  of  her  huslmnd 
who,  through  the  appellant  D.  J.  HefTeman, 
now  seek  to  have  her  returned  to  Florida  for 
the  manifest  purpose  of  thwarting  legal  pro- 
ceedings instituted  In  this  state  to  secure  her 
the  property  rights  and  that  comfortable 
maintenance  to  which  she  is  entitled. 

[1]  Appellants  contend  that  the  evidence 
of  Mr.  and  Mrs.  Pickett  showing  her  neg- 
lected condition  In  Florida  was  Incompetent 
and  should  have  tteen  excluded,  but  it  was 
material  as  tending  to  show  the  good  or  bad 
faith  of  the  appellants  here  Involved,  and  as 
also  tending  to  advise  the  court  of  her  con- 
dition so  that  her  rights  to  protection  might 
be  made  known.  The  record  further  shows 
that,  before  Mr.  Pickett  could  obtain  permis-  • 
slon  to  return  Mrs.  Stewart  to  the  state  of 
Washington,  he,  as  representative  of  her 
brother  W.  G.  Preston,  was  required  to  ex- 
ecute the  following  written  contract,  which 
was  duly  acknowledged  by  all  parties  there- 
to on  February  21,  1913: 

"Whereas,  it  appears  from  the  records  of  the 
county  judge's  court,  in  and  for  Dade  county, 
B''lorida,  that  one  Maria  C.  Stewart  has  lately 
t>een  duly  and  legally  declared  insane  and  of 
unsound  mind,  and  as  said  proceedings  were 
bad  pursuant  to  the  Statutes  of  the  state  of 
Florida;  and 

"Whereas,  it  further  appearing  that  after  the 
findings  of  the  committee  and  the  court  in  the 
premises,  the  custody  of  the  person  of  the  said 
Alaria  C.  Stewart  was  duly  and  legally  adjudg- 
ed into  the  care,  custody  and  control  of  Barr 
P.  Stewart,  as  administrator  of  the  estate  of 
Alex.  Stewart,  deceased;  and 

"Whereas,  on  a  later  date,  upon  a  petition 
duly  filed  and  having  been  duly  considered  by 
the  court,  it  was  ordered  and  adjudged  that  D. 
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J.  Heffernan,.  a  responsible  person,  and  a  resi- 
dent of  the  city  of  Miami,  in  the  county  of 
Dade,  and  state  of  Florida,  was  duly  appointed 
guardian  of  the  said  Maria  C.  Stewart,  and 
now  has  the  said  care,  custody  and  guardianship 
of  the  said  Maria  C.  Stewart;  and 

"Whereas,  it  is  deemed  for  the  best  health  and 
Interest  of  the  said  Maria  C.  Stewart  to  have  a 
change  of  climate,  and  it  being  the  desire  of 
her  brother,  William  O.  Preston,  of  the  city  of 
Waitsburg,  and  state  of  Washington,  to  have 
her  pay  him  a  visit,  and  having  consulted  with 
medical  aathorities  relative  to  the  benefit  to  be 
accraed  to  the  said  Maria  C.  Stewart  by  malt- 
ing  the  said  visit;  and 

Whereas,  the  said  William  G.  Preston  has 
voluntarily  offered  and  agreed  to  the  said  guard- 
ian and  administrator  for  the  care,  preservation, 
expense  and  safe-keeping  of  the  person  of  the 
said  Maria  C.  Stewart  during  her  said  visit 
to  the  said  William  G.  Preston,  who  is  a  natu- 
ral brother  of  the  said  Maria  0.  Stewart,  and 
there  being  no  objection  to  the  said  Maria  C- 
Stewart  paying  a  visit  to  her  brother  as  afore- 
said: 

''It  is  therefore  agreed  by  and  between  the 
said  guardian  and  administrator,  as  well  as  the 
legally  authorized  agent,  M.  O.  Pickett,  who  is 
acting  for  and  legally  authorized  bv  the  said 
William  G.  Preston,  to  take  the  said  Maria  C. 
Stewart  on  a  visit  to  her  said  brother,  the  said 
William  G.  Preston,  the  said  M.  O.  Pickett 
agreeing  by,  for  and  in  behalf  of  the  said  Wil- 
liam G.  Preston,  who  is  reputed  to  be  a  man  of 
means  and  able  to  carry  his  agreements  into 
effect  to  take  good  care  and  furnish  proper 
medical  attention,  sustenance  and  all  required 
necessities  to  the  said  Maria  C.  Stewart  during 
her  said  visit  to  her  said  brother,  the  said 
brother,  to  wit,  the  said  William  G.  Preston. 

"It  is  further  agreed  and  understood  that  as 
the  said  Maria  C.  Stewart  is  an  invalid  and  of 
unsound  mind,  that  her  visit  to  her  said  broth- 
er, William  G.  Preston,  shall  in  no  way  or  man- 
ner be  a  charge  upon  the  estate  of  Alex.  Stew- 
art, deceased,  and  no  part  of  the  expense  there- 
on shall  be  borne  by  Barr  P.  Stewart,  as  admin- 
istrator of  said  estate,  or  individnally. 

"Inasmuch  as  the  said  Barr  P.  Stewart  and 
other  of  his  relatives  have  contracted  to  and 
with  Alex.  Stewart  during  his  lifetime  to  sup- 
port the  said  Maria  C.  Stewart  as  long  as  she 
should  live,  it  is  hereby  specifically  contracted 
and  agreed  that  the  sai^  William  G.  Preston  is 
to  absolve  the  said  Barr  P.  Stewart  and  the 
other  of  his  relatives  named  in  the  said  con- 
tract from  any  exiwnse  or  charge  under  said 
contract  on  account  of  said  visit,  it  being  the 
intention  of  the  parties  hereto  that  the  condi- 
tions in  relation  to  said  contract  between  Barr 
P.  Stewart  and  Alex.  Stewart,  now  deceased, 
shall  remain  in  statu  qno  and  be  in  no  manner 
altered  or  changed  on  account  of  the  visit  of 
Maria  G.  Stewart,  as  hereinbefore  specified, 
except  that  none  of  the  expense  of  said  trip,  or 
Mrs.  Stewart's  maintenance  while  away  from 
Miami,  Slorida,  shall  be  paid  by  Barr  P.  Stew- 
art, or  bis  relatives.  The  said  William  G. 
Preston,  by  his  attorney,  M.  O.  Pickett,  and 
the  said  attorney  as  a  personal  obligation,  here- 
by agree  to  report  to  Barr  P.  Stewart,  ad- 
ministrator, and  D.  J.  Heffernan,  guardian, 
every  three  months,  and  oftener  if  requested, 
in  relation  to  the  physical  condition  of  the  said 
Maria  C.  Stewart 

"It  is  further  agreed  that  the  said  Maria  O. 
Stewart  shall  have  kind  and  considerate  care 
and  attention,  and  if  such  should  not  be  the 
case,  or  if  the  said  Maria  C.  Stewart  should 
be  in  any  manner  mistreated  at  any  time,  her 
visit  shall  immediately,  without  notice,  termi- 
nate, and  the  said  William  G."  Preston  hereby 
agrees  to  offer  no  objection  whatsoever  to  the 
redelivery  of  the  said  Maria  C.  Stewart  to  the 
said  Barr  P.  Stewart 

"In  witness  whereof,  and  to  all  of  the  forego- 


ing, we,  all  the  parties  hereto,  do  hereby  assent 
and  sign  our  names. 

"William  G.  Preston, 

"By  M.  O.  Pickett,  His  Atty. 
"Barr  P.  Stewart  Administrator. 
"D.  J.  BeSeman,  Guardian. 
"In  the  presence  of  us: 
"James  T.  Sanders. 
"Agnes  Zetrouer." 

After  this  contract  was  executed,  Mr.  and 
Mrs.  Pickett  purchased  suitable  clothing  for 
Mrs.  Stewart  and,  by  easy  stages  and  with 
the  assistance  of  nurses  and  hospital  atten- 
dants secured  at  various  points  along  the 
road  of  travel,  brought  Mrs.  Stewart  to  Wal- 
la Walla  county  In  this  state,  where  her 
health  and  physical  condition  have  rapidly 
improved,  although  her  mind  seems  to  be  ut- 
terly gone.  After  her  return  to  this  state, 
upon  the  application  of  certain  of  her  friends, 
the  respondent,  on  March  29,  1913,  was  duly 
appointed  as  her  guardian  by  the  superior 
court  of  Walla  Walla  county,  and  thereafter 
qualified  as  such.  Mrs.  Stewart  was  duly 
served  with  process,  and  was  present  in 
court  at  the  time  of  the  bearing,  which  re- 
sulted In  respondent's  appointment  The 
record  shows  that  for  many  years  prior  to 
1906  Maria  C.  Stewart  owned  and  held  title 
to  certain  lots  In  Waitsburg,  Walla  Walla 
county.  Wash.,  as  her  separate  estate;  that 
on  April  21,  1906,  she  conveyed  these  lots 
to  her  husband,  Alex  Stewart,  so  as  to  make 
them  his  separate  estate;  that  thereafter, 
on  September  18,  1912,  shortly  before  his 
death,  he  conveyed  them  to  the  appellant 
Charles  B.  Stewart,  his  half-brother;  that 
respondent  R.  E.  Butler  as  guardian  for  Mrs. 
Stewart,  claiming  that  she  was  Insane,  that 
the  deed  from  her  was  fraudulently  obtained, 
that  Alex  Stewart  conveyed  the  lots  to 
Charles  B.  Stewart  without  consideration, 
and  that  Charles  B.  Stewart  then  knew  she 
was  insane  and  incompetent  when  she  had 
conveyed  the  lots  to  her  husband,  commenced 
an  action  in  the  superior  court  of  Walla 
Walla  county  against  Charles  B.  Stewart,  bis 
wife,  and  others,  to  set  aside  the  deeds  and 
quiet  her  title.  It  was  after  the  commence- 
ment of  this  action  that  the  appellant  D.  J. 
Hefferman  filed  his  bond  in  the  county  court 
of  Dade  county,  Fla.,  as  guardian  of  Maria 
C.  Stewart,  and  instituted  this  proceeding  to 
vacate  the  appointment  of  R.  E.  Butler. 

[2]  The  mere  statement  of  these  facts  Is 
sufficient  to  compel  an  afflrmanc^e  of  the  or- 
der of  the  trial  court  refusing  to  vacate  R. 
E.  Butler's  appointment  as  guardian.  The 
record  does  not  convince  us  that  Alex  Stew- 
art or  his  demented  wife  ever  obtained  a 
legal  residence  in  the  state  of  Florida,  or 
that  he  intended  to  remain  there.  He  made 
his  last  trip  in  Septeml>er,  1912,  and  died  In 
the  following  November.  It  is  conceded  that, 
at  all  times  prior  to  1911,  he  and  bis  wife 
had  been  citizens  and  residents  of  the  state 
of  Washington.  They  had  valuable  property 
interests  in  this  state  at  the  time  of  his 
death,  and  there  is  no  convincing  evidence 
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that  they  ever  became  citizens  of  any  other 
state.  This  being  true,  the  trial  Judge  was 
warranted  In  finding,  as  he  did,  that  Maria 
O.  Stewart  Is  a  resident  of  the  state  of  Wash- 
ington. 

[3]  Hiere  Is  no  merit  in  appellants'  conten- 
tion that  Maria  C.  Stewart  bad  no  property 
In  Walla  Walla  county.  She  claimed  to  be 
the  owner  of  the  lots  in  Waltsburg  in  that 
county  above  mentioned,  and,  although  It 
does  not  appear  from  this  record,  we  might 
state  that  in  the  action  brought  by  her  guard- 
ian she  obtained  a  decree  Quieting  her  title 
thereto,  which  decree  we  have  this  day  af- 
firmed In  cause  No.  11872,  Maria  C.  Stewart, 
by  R.  E.  Butler,  Her  Guardian,  Respondent, 
T.  Charles  6.  Stewart  et  al..  Appellants,  147 
Pac.  1157.  She  held,  or  claimed  to  hold,  the 
equitable  title  to  these  lots,  and  her  claim 
was  a  property  right  which  she,  being  a  per- 
son of  unsound  mind,  could  only  enforce  in 
an  action  prosecuted  by  her  guardian.  It 
would  be  entirely  too  technical  to  hold  that 
this  cause  of  action  was  not  property  tn  Wal- 
la Walla  connty. 

[4]  Without  regard  to  suggestions  already 
made,  and  conceding  that  Maria  C.  Stewart 
is  a  nonresident  of  this  state,  without  so  de- 
ciding, it  is  apparent  that  the  construction  of 
our  guardianship  statute  and  the  doctrine 
announced  in  Re  Sail,  59  Wash.  539,  110  Pac. 
32,  626,  140  Am.  St  Kep.  885,  is  controlUng 
here.    We  there  said: 

"But,  construing  the  act  as  a  whole,  and  rec- 
ognizing tbe  necessity  as  well  as  the  duty  of  the 
state  to  protect  the  estates  of  incompetent  per- 
sons, the  construction  put  apon  the  statute  by 
appellant  may  well  be  doubted.  A  careful  ex- 
amination  of  the  law  on  our  own  account  con- 
vinces us  that  the  superior  courts  have  an  in- 
herent Jurisdiction  to  protect  estates  of  non- 
resident incompetent  persons;  and  that,  while 
it  is  icenerally  said  that  the  power  to  appoint 
guardians  is  purely  statutory,  tbe  power  in  fact 
lies  in  the  sovereignty  of  the  state,  and  the  pro- 
cedure only  is  statutory.  In  England,  from 
whence  we  have  derived  our  common  law  and 
the  accepted  heads  of  equity  jurisdiction,  the 
l(ing  assumed  tbe  care  of  insane  persons  and 
their  property  in  parens  patrite.  After  a  decla- 
ration or  finding  of  insanity,  tbe  jurisdiction  in 
lunacy  cases  was  held  in  some  early  cases  to  l>e 
no  longer  exercisable  under  the  Icing's  sign 
manual,  but  in  virtue  of  tbe  general  powers  of 
the  court  Ex  parte  Grimstone,  2  Amb.  706; 
Bnrford  v.  Lenthall,  2  Atlc.  551;  In  i«  Fitz- 
gerald 1  U.  &  G.  t  P.  20,  2  Sch.  &  Lef.  439. 
Mr.  Woerner,  in  bis  work  on  tbe  American  Law 
of  Guardianship  (section  18),  says  that  it  is  the 
prevalent  conviction  of  lawyers,  judges,  and 
text-writers  in  America  that,  in  the  absence  of 
countervailing  statutes,  American  courts  having 
equity  powers  possess  a  general  jurisdiction  for 
the  appointment  of  guardians.  Story  draws 
no  distinction  between  the  powers  of  American 
and  English  courts  in  this  respect.  Story's 
Eiq.  Jur.  c.  35.  And  Mr.  Pomeroy,  in  his 
E^quity  Jurisprudence,  at  section  1306,  says 
that  American  courts  have  this  power  in  so  far 
as  it  has  not  been  taken  away  by  statute.  It 
is  therefore  held  that,  where  the  power  to  ap- 
point guardians  has  been  conferred  upon  other 
courts,  as,  for  instance,  the  probote  court  of  the 
territory  before  tbe  creation  of  the  state  of 
Washington,  the  power  is  cumnlative  and  con- 
current with  the  court  of  chancery.  [Citing 
authorities.]     It  would  follow,  then,  that  the 


statute,  in  declaring  that  the  court  might  ap- 
point a  guardian  for  the  property  of  an  Incom- 
petent person  resident  of  the  county,  would  not 
bar  a  court  of  general  jurisdiction  of  its  general 
equity  powers,  provided  the  Constitution  is 
broad  enough  to  warrant  its  exercise.  That  the 
superior  court  of  this  state  has  such  general 
jurisdiction  has  been  frequently  declared." 

Later  in  our  opinion  we  referred  to  the 
provisions  of  section  6  of  article  4  of  tbe 
Constitution  of  this  state,  relative  to  the 
Jurisdiction  of  onr  superior  courts,  and,  after 
quoting  excerpts  from  Moore  v.  Perrott,  2 
Wash.  1,  25  Pac.  906,  Krieechel  v.  Board  of 
Com'rs  of  Snohomish  County,  12  Wash.  428, 
41  Pac.  186,  Filley  v.  Murphy,  30  Wash.  1, 
70  Pac.  107,  Reformed  Presbyterian  Church 
T,  McMillan,  31  Wash.  643,  72  Pac.  502,  and 
Dodge  T.  Cole,  97  lU.  338,  37  Am.  Rep.  lU, 
we  further  said: 

"While  there  are  cases  holding  that  this  spe- 
cial jurisdiction  over  the  estates  of  incompetent 
persons  does  not  come  to  us  as  inherent  to  tbe 
equitable  jurisdiction  of  our  courts,  reference 
to  our  Constitution,  art  4,  f  6,  as  construed  by 
the  cases  heretofore  decided  by  this  court,  will 
show  that  jurisdiction  is  given  'in  all  special 
cases  and  proceedings  as  are  not  otherwise  pro- 
vided for.'  Tills  must  include  power  over  tbe 
estate  of  an  incompetent  when  properly  brought 
before  the  court  for  the  object  of  the  people  in 
establishing  their  courts  and  defining  their  ju- 
risdictions was  to  safeguard  and  protect  prop- 
erty rights." 

Surely,  U  the  superior  courts  of  this  state 
have  Jurisdiction  to  appoint  a  nonresident 
of  this  state  as  guardian  of  an  incompetent 
who  had  disappeared  and  was  not  iinowa 
to  be  within  the  state,  to  protect  his  Wash- 
ington property  rights,  as  held  In  the  Sail 
Case,  the  superior  court  of  Walia  Walla 
county  had  Jurisdiction  to  appoint  tbe  re- 
spondent R.  E.  Butler  as  guardian  of  Maria 
C.  Stewart;  it  appearing  that  she  was  at 
the  time  within  the  Jurisdiction  of  the  court 
and  actually  present  in  court  If  the  courts 
of  this  state  cannot  afford  relief  to  this  un- 
fortunate incompetent,  through  a  guardian- 
ship proceeding,  they  would  be  without  pow- 
er to  do  Justice  or  afford  equity  In  any  ac- 
tion. 

Appellants  seem  to  predicate  some  rights 
upon  the  contract  which  Mr.  Pickett  executed 
when  in  Florida,  Insist  that  he  and  Mr.  Pres- 
ton have  Tiolated  tbe  agreements  therein  con- 
tained, and  claim  that  by  virtue  of  the  con- 
tract and  its  violation  they  are  entitled  to 
have  Mrs.  Stewart  returned  to  Florida  In 
order  that  the  appellant  D.  J.  Heffernan  may 
discharge  his  pretended  duties  as  guardian 
in  that  state.  This  contention  is  scarcely 
worthy  of  passing  notice.  The  entire  record 
Is  convincing  to  the  effect  that  what  the 
Florida  parties  sought  to  accomplish  by  their 
written  contract  was  to  rid  themselves  of 
the  expense  of  caring  for  Mrs.  Stewart  al- 
though they  had  seized  all  of  the  Florida 
property  of  her  late  husband  and  bad  con- 
tracted with  him  to  care  for  and  maintain 
her  In  comfortable  circumstances.  It  was 
not  until  they  feared  tliey  were  about  to  lose 
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property  Interesta  which  they  hoi)ed  to  con- 
tral  In  this  state  that  they  coincluded  their 
contract  had  been  yl<dated  by  Mr.  Preston 
and  Mr.  Pickett,  and  that  they  in  some  man- 
ner caused  the  Elorlda  guardian  to  Institute 
tlila  proceeding.  It  was  then  that  they  con- 
cluded the  courts  of  this  state  had  no  Juris- 
diction to  appoint  a  guardian  for  Mrs.  Ste- 
wart or  protect  her  Interests,  and  insisted 
that  she  should  be  returned  to  the  state  of 
Florida.  Such  contentions,  under  the  facta 
here  shown,  do  not  commend  themselves  to  a 
court  of  Justice. 
The  judgment  is  affirmed. 

CHADWICE,  PARKER,  MAIN,  and  EL- 
LIS, JJ.,  concur. 

(85  ^f/aah.  202) 

STEWART  v.  STEWART  et  nx.    (No.  11872.) 

(Supreme  Court  of  Washington.     April  20, 
1015.) 

t.  Appeal  and  Ebbob  «=9889  —  Aukndicbnt 

Dkemkd  Madk. 

In  an  action  to  quiet  title  to  laud  which 
plaintiff's  ward  was  alleged  to  have  conveyed 
to  her  huaband,  who  conveyed  to  defendants, 
without  conaideration  and  while  insane,  al- 
though the  pleadings  did  not  set  up  knowledge 
of  her  insanity  in  the  husband,  where  the  proof 
ahowed  that  her  condition  was  known  to  him, 
on  appeal  the  complaint  was  considered  amend- 
ed to  accord  with  the  facts  proven. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  3021,  3622 ;  Dec  Dig.  «s» 
889.] 

2.  Insane  Pebsoks  $=936— Appointiunt  or 

GUABDIAN— COIXATEBAL   ATTACK. 

Decedent  procured  from  his  insane  wife  a 
conveyance  of  her  land,  and  then  with  her  re- 
moved to  Florida,  where  be  conveyed  to  rela- 
tives in  consideration  that  tbey  support  him 
and  his  wife,  who,  after  decedent's  death,  was 
kept  in  abject  poverty  until  her  brother  in 
Washington  procured  her  return  and  bis  own 
appointment  as  guardian  by  the  Washington 
court.  Such  brother  brought  suit  to  nullify 
the  original  conveyance  of  her  land  to  her 
hoaband  by  his  insane  sister,  the  grantee  rela- 
tives of  the  husband  resisting  oo  the  ground 
that  the  sister  bad  no  property  m  the  state,  that 
she  was  not  a  resident,  and  that  the  guardian 
bad  no  capacity  to  sue.  Beld^  that  the  attack 
on  the  appointment  and  authority  of  the  brother 
as  guardian  was'  collateral 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  §§  5i,  55;  Dec.  Dig.  «=>36.J 

8.  Appeal  and  Ebbob  <S=>994  —  Review  — 

Cbedibilitt  of  Witnesses. 

In  equity  the  credibility  of  witnesses  is 
for  the  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §S  3901-3906 ;  Dec.  Dig.  «=» 
9»4.] 

4.  Insane  Pebsons  $=»66  —  Convetance  by 
Wife   to   Hu8bani>— Insanitt   of    Wife— 
Knowuidqe  of  Husband— E>vidence. 
In  an  action  by  the  guardian  of  an  insane 
widow  to  set  aside  a  conveyance  made  by  her 
to  her  husband  without  consideration  and  while 
insane,  evidence  held  sufficient  to  show  knowl- 
edge of  snob  husband  of  his  wife's  insanity. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  S{  100-102,  104,  105;  Dec.  Dig. 
<8=>66.] 


Department  1.  Appeal  from  Superior 
Court,  Walla  Walla  County ;  Chester  F.  Mil- 
ler, Judge. 

Action  by  Maria  C.  Stewart,  by  B.  B.  But- 
ler, her  guardian,  against  CSiarles  B.  Stewart 
and  wife.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

F.  L.  Stotler,  of  Colfax,  for  appellanta. 
T.  P.  Gose,  of  Walla  Walla,  and  M.  O.  Pick- 
ett, of  Waitsburg,  for  respondent 

CROW,  J.  This  action  was  commenced  by 
Maria  C.  Stewart,  by  R.  E.  Butler,  her  guard- 
ian, against  Charles  B.  Stewart,  Elizabeth 
Stewart,  Ills  wife,  and  other  defendants,  to 
set  aside  and  annul  a  deed  from  Maria  C. 
Stewart  to  Alexander  Stewart,  for  certain 
lots  in  Waitsburg,  Walla  Walla  county. 
Wash.,  executed  on  April  21,  1906 ;  and  also 
to  set  aside  and  annul  a  later  deed  from 
Alexander  Stewart  to  the  defendant  Charles 

B.  Stewart,  for  the  same  lots,  executed  on 
September  18,  1912.  The  second  amended 
complaint,  in  substance,  alleged  that  on 
March  29,  1913,  R.  E.  BuUer  had  been  duly 
appointed  by  the  superior  court  of  Walla ' 
Walla  county.  Wash.,  as  guardian  of  the  per- 
son and  estate  of  Maria  C.  Stewart,  a  per- 
son of  unsound  mind,  and  that  be  qualified 
as  such  guardian  on  April  2, 1913;  that  Maria 

C.  Stewart  is  the  widow  of  Alexander  Stew- 
art who  died  in  December,  1912,  in  the  state 
of  Florida  (the  evidence  shows  that  he  died 
in  November,  1912) ;  that  plaintiff  Maria  C 
Stewart  is  now,  and  for  many  years  last  past 
has  been,  owner  in  her  separate  right  of  cer- 
tain lots  in  Waitsburg,  Walla  Walla  county. 
Wash.;  that  on  April  21,  1906,  Alexander 
Stewart,  her  husband,  sought  and  obtained 
from  her,  without  consideration,  a  deed  for 
the  lota  for  the  purpose  of  making  them  his 
separate  estate;  that  at  the  time  she  was  of 
unsound  mind  and  did  not  understand  the 
deed  she  executed;  that  afterwards,  on  Sep- 
tember 18,  1912,  Alexander  Stewart,  without 
consideration,  by  warranty  deed,  conveyed 
the  lota  to  the  defendant  Charles  B.  Stewart, 
his  half-brother,  who  then  well  knew  that 
Maria  C.  Stewart  was  of  unsound  mind  and 
Incompetent  to  execute  a  deed  when  she  con- 
veyed the  lots  to  her  husband. 

Answering  this  second  amended  complaint, 
the  defendants  Charles  B.  Stewart  and  wife 
admitted  the  execution  of  the  deeds;  denied 
that  Maria  C.  Stewart  was  of  unsound  mind 
when  she  conveyed  the  lots;  alleged  that 
she  was  then  of  sound  mind,  that  she  exe- 
cuted her  deed  freely  and  voluntarily,  under- 
standing her  acts  In  so  doing,  and  that  she 
received  a  consideration  therefor.  For  a  sec- 
ond affirmative  defense,  they  alleged  that 
Maria  C.  Stewart  is,  and  for  several  years 
has  been,  a  resident  of  the  state  of  Florida ; 
that  prior  to  the  commencement  of  tills  ac- 
tion she  had,  and  now  has,  a  legally  apiraint- 
ed  guardian  in  Florida;    that  she  has  no 
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property  wltbln  the  Juriadlctlon  of  tbe  su- 
perior court  of  Walla  Walla  county,  Wash. ; 
and  that  If  R.  E.  Butler,  who  purports  to  be 
her  guardian  in  this  state,  has  been  appoint- 
ed as  such,  his  appointment  is  invalid  and  of 
no  force  and  effect,  for  the  reason  that  Maria 
C.  Stewart  has  no  property,  and  bad  none  at 
the  time  of  his  appointment,  within  the  Ju- 
risdiction of  the  court;  that  she  is  a  resi- 
dent of  Florida;  and  that  R.  B.  Butler  as 
her  guardian  has  no  legal  capacity  to  sue,  in 
the  superior  court  of  Walla  Walla  county  or 
any  other  court  of  the  state  of  Washington, 
for  or  on  behalf  of  Maria  C.  Stewart. 

After  hearing  the  evidence,  the  trial  Judge 
in  substance  found  that  long  prior  to  the 
commencement  of  this  action  Maria  C.  Stew- 
art acquired  the  real  estate  by  gift ;  that  the 
same  was  her  separate  property:  that  on 
April  21,  1906,  her  husband,  Alexander  Stew- 
art, sought  and  obtained  from  her  a  deed  to 
the  lots  with  the  intent  and  purpose  of  mak- 
ing them  his  separate  property;  that  she  re- 
ceived no  consideration  therefor;  that  the 
deed  was  executed  by  her  at  a  time  when 
she  was  of  unsound  mind  and  had  no  con- 
tracting power;  that  Alexander  Stewart,  at 
the  time  and  for  two  years  prior  thereto, 
well  knew  her  mind  was  unsound  and  so 
decayed  that  she  could  not  understand  the 
deed  which  she  executed;  that  afterwards 
on  September  18,  1912.  Alexander  Stewart 
without  consideration  made  and  executed  a 
warranty  deed  to  Charles  B.  Stewart  for  the 
real  estate;  and  that  Charles  B.  Stewart 
then  and  prior  thereto  well  knew  that  Maria 
C.  Stewart  when  she  signed  the  deed  to  her 
husband  was  insane,  of  unsound  mind,  and 
had  no  contracting  power.  t;pon  these  find- 
ings a  decree  was  enter^  canceling  and  set- 
ting aside  the  deeds,  and  quieting  title  to  the 
lots  in  Maria  C.  Stewart  From  this  decree 
the  defendants  Charles  B.  Stewart  and  his 
wife  have  appealed. 

[11  Appellants'  first  contention  is  that  the 
second  amended  complaint  upon  which  the 
cause  was  tried  does  not  state  a  cause  of  ac- 
tion; their  point  being  that  it  does  not  al- 
lege that  Alexander  Stewart,  to  whom  Maria 
C.  Stewart  deeded  the  lots  on  April  21,  1006, 
knew  she  was  then  insane.  The  record  does 
not  show  that  any  demurrer  was  interposed 
by  appellants.  The  second  amended  com- 
plaint alleges  that  Alexander  Stewart  was 
the  husband  of  Maria  C.  Stewart,  and  that 
she  was  insane  when  the  deed  was  executed. 
The  reasonable  inference  from  these  facts 
would  be  that  be  knew  of  her  insanity.  Con- 
ceding, however,  without  deciding,  that  a 
further  allegation  of  knowledge  on  his  part 
was  necessary,  the  evidence  clearly  shows 
that  he  knew  her  condition;  that  he  men- 
tioned it  to  many  other  persons;  that  she 
was  under  his  personal  supervision  and  care; 
that  her  condition  was  not  one  of  intermit- 
tent Insanity,  but  was  one  of  constantly  de- 
creasing mentality;  that  prior  to  the  exe- 
cution of  the  deed  he  took  her  east  and  con- 


sulted eminent  specialists  on  mental  diseases 
in  her  behalf;  and  ttiat  when  he  returned 
he  stated  nothing  could  be  done  for  her.  The 
proof  shows  that  her  condition  waa  known  to 
him,  and  the  complaint  at  this  time  will  be 
considered  amended  in  accordance  with  tSe 
facts  proven. 

[2]  Appellants  next  contend  that  the  tri- 
al Judge  erred  in  holding  R.  E.  Butler  was 
qnallfled  as  guardian,  and  in  rejecting  appel- 
lants' offer  of  evidence  to  show:  (1)  That 
Maria  C.  Stewart  had  no  property  in  Walla 
Walla  county.  Wash.;  (2)  that  she  was  not  a 
resident  of  this  state;  and  (8)  that  the  re- 
spondent Butler  had  no  capacity  to  sue.  This 
evidence  was  offered  in  support  of  appel- 
lants' second  affirmative  defense  above  men- 
tioned. The  trial  courC  properly  held  that 
the  attack  thus  made  on  the  api>olntment  and 
authority  of  R.  E.  Butler  as  guardian  was 
collateral.  The  record  shows  tliat  another 
proceeding  had  been  commenced  to  directly 
attack  and  vacate  the  appointment  of  R.  E. 
Butler  as  guardian,  for  the  identical  reasons 
herein  pleaded.  While  it  is  not  disclosed  by 
this  record,  we  may  say  that  on  a  trial  of 
that  proceeding  the  application  to  vacate  the 
appointment  was  dismissed,  and  we  haVe 
this  day  affirmed  that  Judgment  in  cause  No. 
11873,  In  re  Guardianship  of  Maria  C.  Stew- 
art, 147  Pac.  11S3.  On  the  authority  of  In  re 
Sail,  59  Wash.  639,  110  Pac.  32,  626,  140  Am. 
St.  Rep.  885,  we  there  held,  and  we  now  bold 
that  the  court  had  Jurisdiction  to  appoint  R. 
E.  Butler  as  guardian;  that  he  has  capacity 
to  sue  In  this  action;  and  that  the  superior 
court  of  Walla  Walla  county  acted  within  its 
Jurisdiction  in  making  his  appointment 

[3, 4]  Appellants'  remaining  contentions  all 
go  to  the  proposition  that  the  trial  Judge 
erred  in  its  findings  that  Maria  C.  Stewatt 
was  insane  when  she  executed  the  deed  to 
her  husband,  that  her  husband  knew  she  was 
insane^  and  that  the  appellant  Charles  B. 
Stewart  knew  she  was  insane  when  she  con- 
veyed the  lots.  Without  repeating  the  evi- 
dence which  we  have  carefully  examined,  we 
state  our  conclusion  that  although  some  con- 
flict is  disclosed,  it  clearly  preponderates  In 
respondents'  favor,  and  sustains  the  findings 
made.  As  to  the  knowledge  of  Charles  B. 
Stewart,  it  Is  shown  that  he  visited  Alexan- 
der Stewart  and  Maria  C.  Stewart  his  wife, 
at  different  times;  that  they  visited  him  in 
Idaho;  and  that  he  had  ample  opportunity 
for  observing  her  incompetent  and  insane 
condition,  which  is  clearly  shown  by  the  evi- 
dence and  must  have  been  apparent  to  him. 
Although  he  denied  knowledge  of  her  condi- 
tion, his  credibility  was  for  the  court.  He 
was  an  interested  party.  It  is  manifest  that 
the  trial  Judge  refused  to  credit  his  state- 
ments, and  we  are  satisfied  that  he  was  Jus- 
tified in  so  doing.  It  may  be  further  remark- 
ed that  Charles  B.  Stewart  was  not  a  pur- 
chaser for  value  or  in  good  faith.  The  deed 
to  him  which  is  in  evidence  recites  a  consid- 
eration of  one  dollar,  and  no  evidence  was  In- 
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trodnced  to  sbow  that  any  other  or  farther 
ooDsIderatloii  was  paid  by  him. 
The  Judgment  ia  afiSrmed. 

CHADWICK,  PARKEB,  MAIN,  and  EL- 
LIS, JJ.,  concur. 

(86  Wash.  367) 

EBEN  T.  BOUSER  et  al.    (No.  12491.) 

(Supreme  Court  of  Washington.    April  29, 

1916.) 

Appeai.  and  Ebbob  ^=>781  —  Dishissai.  — 

Grounds— Want  of  Contbovebsy. 

Where,  after  the  granting  of  a  temporary 
injunction,  and  after  the  taking  of  an  appeal 
therefrom,  the  parties  stipulated  for  a  dismissal 
of  the  case  and  the  submission  of  their  differ- 
ences to  arbitration  under  Rem.  &  Bal.  Code,  i 
420  et  seq.,  and  the  court  thereupon  entered  an 
order  dismissing  the  action,  the  controversy,  so 
far  as  it  was  involved  in  that  case,  ceased,  and 
an  appeal  from  the  order  granting  the  injunc- 
tion would  be  dismissed,  as  though  the  stipula- 
tion may  have  resulted  in  a  new  case  coming 
before  the  court  upon  the  awatd  of  the  arbitra- 
tors that  was  not  a  continuation  of  the  old  case, 
and  the  sufficiency  of  the  stipulation  was  im- 
material, as  it  was  the  order  of  dismissal  that 
put  an  end  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  63-80,  8122;  Dec.  Dig.  «=> 

Department  1.  Api)eal  from  Superior 
Court,  Walla  Walla  County;  Edward  C. 
Mills,  Judge. 

Action  by  Edward  Eben  against  George 
Houser  and  another.  From  an  order  grant- 
ing a  preliminary  injunction,  defendants  ap- 
peal.   Appeal  dismissed. 

Brooks  &  Bartlett  and  Neal,  of  Walla 
Walla,  for  appellants.  John  P.  Rusk,  of  La 
Grande,  Or.,  and  Herbert  C.  Bryson,  of  Walla 
Walla,  for  respondent. 

PARKER,  J.  The  plaintiff  commenced  this 
action  in  the  superior  court  for  Walla  Walla 
county  seeking  recovery  of  a  money  Judgment 
against  the  defendant  George  Houser  to  sub- 
ject certain  shares  of  stock  in  the  Oregon 
Black  Marble  Company  to  the  payment  there- 
of, and  to  enjoin  the  disposition  of  the  stock 
by  either  of  the  defendants  pending  the  ac- 
tion. Upon  preliminary  hearing  the  superior 
court  entered  an  order  enjoining  both  de- 
fendants from  disposing  of  the  stock  pending 
the  action.  The  defendants  have  appealed 
from  this  Injunctive  order. 

After  tbe  appeal  was  taken,  and  before  any 
Judgment  was  rendered  upon  the  merits  in 
the  superior  court,  a  stipulation  was  entered 
into  between  the  parties  looking  to  the  dis- 
missal of  this  case  and  the  submission  of 
their  differences  involved  therein  to  arbltra- 
Uon  under  sections  420-430,  Rem.  &  Bal. 
Code.  In  pursuance  of  this  stipulation  the 
superior  court  entered  an  order  of  dismissal 
as  follows: 

"It  is  considered  and  ordered  by  the  court 
that  tbe  above-entitled  cause,  be  and  it  is  here- 
by, dismissed,  with  costs  to  be  taxed  in  accord- 
ance with  tbe  stipulation  on  file  herein  upon  the 


award  of  tbe  arbitrators.  It  is  further  ordered 
by  the  court  that  tbe  bond  for  garnishment  and 
the  bond  for  costs  furnished  by  plaintiff  at  the 
commencement  of  this  action  be,  and  they  are 
hereby,  released  and  discharged  from  all  liabil- 
ity herein,  and  the  writ  of  garnishment  here- 
in and  the  garnishee  defendant  be,  and  it  ia 
hereby,  dismissed  and  discharged." 

It  Is  not  claimed  that  the  court  commit- 
ted error  in  entering  this  order.  It  is  not 
sought  to  be  corrected  by  appeal  or  other- 
wise. 

Counsel  for  respondent  now  move  to  dis- 
miss this  appeal  upon  the  ground  that  the 
controversy  in  so  far  as  it  is  Involved  in  this 
case  has  ceased.  We  are  constrained  to  grant 
this  motion.  It  is,  indeed,  difficult  to  see  how 
the  superior  court  could  have  more  effectual- 
ly put  an  end  to  this  case.  The  stipulation 
looking  to  submission  of  the  differences  l>e- 
tween  the  parties  to  arbitration  may  have  re-' 
suited  in  a  new  case  coming  before  tbe  court 
upon  the  award  of  the  arbitrators,  but  that 
is  not  a  continuation  of  this  case. 

Some  contention  is  made  touching  the  suffi- 
ciency of  the  stipulation  looking  to  arbitra- 
tion under  sections  420-430,  Rem.  &  Bal. 
Ck>de.  We  are  not  here  concerned  with  the 
suffldency  of  that  stipulation  as  putting  an 
end  to  this  case  or  as  an  Initiatory  step  in 
a  new  case.  The  thing  that  controls  us  is  the 
sweeping  language  of  the  order  of  dismissal 
of  this  case  in  the  superior  court.  Whether 
that  order  was  warranted  by  tbe  arbitration 
stipulation  or  by  any  other  fact  before  the 
superior  court  is  of  no  moment  to  us.  This 
is  not  an  effort  to  revise  the  order  of  dis- 
missal. It  seems  quite  plain  to  us  that  there 
is  not  before  us  any  existing  controversy 
growing  out  of  tbe  case  in  the  superior  court 
from  which  this  appeal  was  taken.  We  con- 
clude that  the  appeal  must  be  dismissed. 

It  is  so  ordered. 

MORRIS,  C.  J.,  and  MOUNT,  BOLCOMB, 
and  CBADWICK,  JJ.,  concur. 


(8S  Wash.  2M) 
STATE  ex  rel.  CASE  v.  BOWELL,  Secretary 
of  State.    (No.  12720.) 

(Supreme  0>urt  of  Washington.    April  22, 
1915.) 

1.  Statijtes  «=»35%— ENAonacRT— Rkfkbeh- 

DUU. 

The  referendum  cannot  be  withheld  by  tbe 
Legislature  in  any  case,  except  where  the  stat- 
ute touches  tbe  immediate  present  preservation 
of  tbe  public  peace,  health,  or  safety:  and 
where  the  act  is  doubtful,  the  question  of  emer- 
gency will  be  treated  as  a  legislative  one.  and 
the  doubt  resolved  in  favor  of  the  legislative 
declaration  of  emergency. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Dec.  Dig.  <S=»35%.] 

2.  constitutionai.  law  $=»45  —  statutes  — 
Vauditt. 

A  atate'  statute  can  only  be  adjudged  in- 
valid bjr  virtue  of  some  specific  limitation  oi 
prohibition  in  the  state  or  federal  Constitutions, 
and  courts  will  not  declare  a  law  repugnant  to 
the  Constitution  without  a  Strong  conviction  t>e- 
yond  all   reasonable  doubt,  and   tbe  existence 
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of  a  reasonable  doabt  requires  the  coart  to  sos- 
tain  tbe  act. 

[E!d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  I  42;   Dec.  Dig.  «=»45.] 

8.  Oabbikks   «=>2—RKauLATi0N— Statute*— 

Vauditt. 

A  statute  making  it  onlawfnl  to  engage  in 
the  business  of  transporting  passengers  for  hire 
in  any  motor  propelled  vebicle  along  any  public 
street  or  highway  without  obtaining  a  permit 
and  requiring  every  person  desiring  to  engage 
in  the  business  to  apply  for  a  permit,  and  to 
execute  a  bond  conditioned  on  the  faithful  com- 
pliance of  the  statute,  and  to  pay  damages  sus- 
tained by  persons  injured  by  negligence  in  the 
conduct  of  the  business,  is  a  regulation  of  car- 
riers within  a  proper  exercise  of  the  police  pow- 
er within  the  seventh  amendment  to  the  Consti- 
tution (Laws  1»11,  p.  130). 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  4,  5;   Dec.  Dig.  <3=>2.] 

4.  Statutes    ®=>35%— Refebenduu— "Iiaa- 

DIATK." 

The  word  "immediate"  in  the  referendum 
amendment  (Laws  1911,  p.  138)  to  Const  art 
2,  8  1  (b),  reserving  to  the  people  the  referen- 
dum, except  as  to  such  laws  as  may  be  neces- 
sary for  the  immediate  preservation  of  the  pub- 
lic peace,  health,  or  safety,  does  not  necessari- 
ly have  an  arbitrary  sense  of  instantiy,  forth- 
with, or  without  any  intervening  lapse  of  time, 
but  may  mean  close  to  the  time  of  enacting  a 
statute,  and  it  is  within  the  power  and  discre- 
tion of  the  Legislature  to  cause  a  statute  to 
take  effect  at  a  future  date  with  reference  to 
tbe  operation  of  the  act,  and  thereby  prevent  a 
referendum. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  e=>35^. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Immediate.] 

En  Banc.  Mandamus  by  the  State  on  the 
relation  of  Lucy  B.  Case  against  I.  M.  Howell, 
Secretary  of  State,  to  compel  the  Secretary 
of  State  to  accept  and  file  papers  for  the 
referendum  of  a  statute.  Demurrer  sustain- 
ed, and  writ  denied. 

Hugh  C.  Todd,  of  Seattle,  Ashton  Dovell, 
of  Tacoma,  and  Thomas  Corkery,  of  Spo- 
kane, for  plaintiff.  W.  V.  Tanner,  of  Olym- 
pla,  for  defendant. 

HOLCOMB,  J.  Tbe  Legislature  of  the 
state  at  its  session  Just  closed  passed  an  act 
enUUed : 

"An  act  relating  to  and  regulating  common 
carriers  of  passengers  upon  public  streets,  roads 
and  highways,  providing  for  the  issuance  of  per- 
mits, prescribing  penalties  for  violations,  and 
providmg  whe^  this  act  shall  take  effect." 

Section  1  of  tbe  act  provides  that  it  shall 
be  unlawful  to  engage  In  tbe  business  of  car- 
rying or  transporting  passengers  for  hire  In 
any  motor  propelled  vehicle  along  any  public 
street,  road,  or  highway  within  the  corpo- 
rate limits  of  any  city  of  tbe  first  class,  with- 
out having  first  obtained  tbe  permit  as  men- 
tioned In  the  subsequent  sections.  Section  2 
provides  that  every  person,  firm,  or  corpora- 
tion, desiring  to  engage  In  tbe  business  of 
carrying  or  transporting  passengers  for  hire 
In  any  motor  propelled  vebicle  over  and  along 
any  public  street,  road,  or  highway  in  any 
city  of  the  first  class,  shall  apply  to  tbe  sec- 


retary of  state  for  a  permit  so  to  do.  For 
each  motor  vehicle  Intended  to  be  operated 
tbe  applicant  shall  deposit  and  keep  on  file 
with  the 'secretary  of  state  a  surety  company 
bond,  running  to  the  state  of  Washington,  in 
tbe  penal  sum  of  (2,500,  to  be  approved  by 
tbe  secretary  of  state,  conditioned  for  the 
faithful  compliance  by  the  principal  with 
tbe  provisions  of  the  act,  and  to  pay  all  dam- 
ages which  may  be  sustained  by  i>ersons  in- 
jured by  reason  of  any  careless,  negligent, 
or  unlawful  act  on  tbe  part  of  tbe  principal, 
his  agents,  or  employes  in  the  conduct  of  his 
business  In  transporting  passengers,  and  this 
section  further  provides  for  tbe  payment  of 
a  fee  of  $5  to  the  secretary  of  state.  Section 
3  provides  that  every  person  injured  by  the 
careless,  negligent,  or  unlawful  act  of  any 
person  or  corporation  operating  under  such 
permit,  or  bis  personal  representatives  named 
in  tbe  act,  shall  have  a  cause  of  action 
against  the  principal  and  tbe  -surety  upon  tbe 
bond  for  tbe  amount  of  damages  sustained. 
The  liability  of  tbe  principal,  however,  is  ex- 
pressly limited  to  tbe  amount  of  tbe  bond. 
Section  4  provides  tbat  every  person  or  cor- 
poration operating  any  motor  propelled  vehi- 
cle without  the  requisite  permit  shall  be 
guilty  of  a  gross  misdemeanor.  Section  5 
provides  tbat.  If  any  part  of  tbe  act  is  held 
invalid  by  any  court,  the  remainder  of  the 
act  shall  nevertheless  be  valid.  Section  6 
provides : 

'This  act  is  necessary  for  the  immediate  pres- 
ervation of  the  public  safety,  and  shall  take  ef- 
fect April  10,  1S15." 

Tbe  relator  In  this  case  claims  tbe  right  to 
have  tbls  act  referred  to  a  vote  of  tbe  people. 
To  tbat  end,  as  she  alleges  in  her  application, 
she  has  offered  to  tbe  secretary  of  state,  for 
filing,  tbe  requisite  affldavlt  Tbe  secretary 
of  state,  believing  tbat  tbe  legislative  decla- 
ration tbat  tbe  immediate  preservation  of  the 
public  safety  requires  tbat  tbe  act  shall  take 
effect  April  10,  191S,  Is  operative,  and  results 
in  tbe  act  not  being  subject  to  a  referendum 
vote,  declined  to  receive  and  file  tbe  docu- 
ments tendered.  Tbls  action  in  mandamus 
is  prosecuted  to  compel  tbe  secretary  of  state 
to  accept  and  file  tbe  proffered  documents. 
The  secretary  of  state  has  demurred  to  tbe 
affldavlt  on  tbe  ground  tbat  it  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Without  waiving  tbe  demurrer  an  an- 
swer has  been  interposed. 

[1]  (1)  In  SUte  ex  rel.  Brislawn  t.  Meatb, 
147  Pac.  11,  we  held : 

"The  true  rule  Is,  the  referendum  cannot  be 
withheld  by  the  Legislature  in  any  case,  except, 
it  be  where  the  act  touches  the  immediate  pres- 
ervation of  the  public  peace,  health,  or  safety. 
•  •  •  If  the  act  be  doubtful,  the  question  of 
emergency  will  be  treated  as  a  legislative  ques- 
tion, and  the  doubt  resolved  in  favor  of  tbe  dec- 
laration of  emergency  made  by  the  leiialative 
body." 

Tbe  relator  contends  tbat  tbe  act  in  ques- 
tion nowhere  touches  any  of  tbe  conditions 
justifying  the  emergency  clause. 
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[2]  An  act  of  the  Legislature  of  a  state  is 
only  to  be  overthrown  by  virtu*  of  some 
specific  limitation  or  prohibition  in  the  par- 
amount law.  Foraythe  v.  City  of  Hammond 
(C.  C.)  68  Fed.  774;  Jacobson  v.  Massachu- 
setts, 197  U.  S.  11,  25  Sup.  Ct  358,  49  L.  Ed. 
643,  3  Ann.  Cas.  766.  If,  as  laid  down  in  the 
Brisliwn  Case,  it  manifestly  appeared  on 
the  face  of  the  act  that  there  was  no  touch- 
ing of  the  public  peace,  health,  or  safety, 
then  such  legislative  dissimulation  would 
not  support  a  mere  declaration  thereof,  for 
It  is  only  in  cases  of  obvious  and  undoubted 
legislative  dissimulation  as  regards  the  po- 
lice power  that  such  legislation  cannot  and 
should  not  be  upheld  by  the  courts.  State  ex 
rel.  Brislawn  v.  Meath,  supra ;  Mugler '  t. 
Kansas,  123  U.  S.  623,  8  Sup.  Ct.  273,  81  L. 
Ed.  205 ;  Sentell  v.  New  Orleans,  etc.,  R.  Co., 
166  U.  S.  698,  17  Sup.  Ct  693,  41  L.  Ed.  1169 ; 
Hawker  v.  New  York,  170  U.  8.  189,  18  Sup. 
Ct.  573,  42  L.  Ed.  1002;  Holden  v.  Hardy, 
169  D.  S.  366,  18  Sup.  Ct  383,  42  L.  Ed.  780. 

And,  as  was  stated  in  Mugler  v.  Kansas, 
Bupra: 

"The  courts  are  not  bound  by  mere  forms,  nor 
are  they  to  be  misled  by  mere  pretenses.  They 
are  at  liberty — indeed,  are  under  a  aolepin  duty 
— to  look  at  the  substance  of  things  whenever 
they  enter  upon  the  inquiry  whether  the  Legis- 
lature has  transcended  the  limits  of  its  author- 
ity. If,  therefore,  a  statute  purporting  to  have 
been  enacted  to  protect  the  public  health,  the 
public  morals,  or  the  public  safety,  has  no  real 
or  substantial  relation  to  those  objects,  or  is 
a  palpable  invasion  of  rights  secured  by  the  fun- 
damental law,  it  is  the  duty  of  the  courts  to 
80  adjudge,  and  thereby  give  effect  to  the  Con- 
stitution.' 

On  the  other  band,  however,  it  Is  equally 
well  settled  that  the  courts  should  not  de- 
clare a  law  repugnant  to  the  Constitution 
without  a  strong  conviction  divested  of  all 
reasonable  doubt  Ah  Llm  v.  Territory,  1 
Wash.  156,  24  Pac.  588,  9  L.  R.  A.  395.  The 
existence  of  a  reasonable  doubt  acquits  an 
act  of  violence  to  the  Constitution.  "Where 
doubt  exists  •  •  •  the  act  Is  sustained." 
Statft  ex  rel.  School  Dlst  v.  Grimes,  7  Wash. 
270,  34  Pac.  836. 

[3]  Now  the  act  In  question  does  two  things 
of  importance  as  legislative  functions,  viz.: 
(1)  It  recognizes  a  new  sort  of  common  car- 
rier ;  and  (2)  It  enacts  a  system  of  regulation 
of  such  common  carriers.  It  Is  true  that  It 
does  not  limit  the  speed  of  such  passenger 
cars,  nor  the  number  to  be  permitted  on  giv- 
en streets,  nor  the  capacity  of  the  car,  nor 
the  routes,  nor  rules  of  the  road.  It  does, 
however,  regulate  them  to  the  extent  of  re- 
qulrlpg  them  to  obtain  permits  from  the  sec- 
retary of  state  to  operate,  and  to  furnish  a 
surety  bond  In  a  specified  amount  to  the  ap- 
proval of  the  licensing  officer,  with  speciSed 
conditions  therein,  and  provides  for  civil  ac- 
tions to  recover  against  the  carrier  and  the 
bond  for  any  injury  occasioned  by  the  negli- 
gence or  unlawful  act  of  such  carrier. 

The  question  of  the  validity  of  the  act  as 
a  wbola  la  not  before  ua,  not  being  raised  by 


saCb  proceeding  as  this.  Nor  Is  the  question 
of  the  wisdom,  policy,  exi)ediency,  or  effec- 
tiveness of  the  law.  The  reasonable  regula- 
tion of  common  carriers  by  legislation  has 
always  been  recognized  as  a  proper  exercise 
of  the  police  power  touching  the  safety  and 
the  welfare  of  the  public.  No  citation  of  au- 
thorities is  deemed  necessary  to  sustain  the 
above  statement  in  these  terms.  Whatever, 
therefore,  may  be  the  general  effectiveness  of 
this  law  as  to  regulating  such  common  car- 
riers, it  certainly  can  be  said,  with  convic- 
tion, that  it  is  an  attempt  at  such  regulation. 
For  Instance,  It  may  have  the  effect  of  limit- 
ing the  number  of  such  carriers  upon  the 
streets  by  the  restraints  put  upon  them ;  and 
it  may  conduce  to  the  safety  of  passengers 
carried  by  such  vehicles  and  others  upon  the 
streets  by  the  restraints  placed  upon  them. 
At  all  events,  the  body  of  the  act  certainly 
bears  all  the  semblance  of  an  attempted  ex- 
ercise of  police,  power,  and  of  coming  within 
the  excepted  provisions  of  the  seventh  amend- 
ment to  the  Constitution.  We  may  assume 
that  there  are  such  carriers  as  are  referred 
to  in  the  act  We  may  assume  that  there  are 
conditions  existent  which  Justify  legislation 
for  their  regulation ;  and,  as  was  stated  In 
State  V.  Pitney.  79  Wash.  608,  140  Pac.  918, 
per  Main,  J. : 

"If  a  state  of  facts  can  reasonably  be  pre- 
sumed to  exist  which  would  justify  the  legisla- 
tion, the  court  must  presume  that  it  did  exist 
and  that  the  law  was  passed  for  that  reason.  If 
no  state  of  circumstances  could  exist  to  justify 
the  statute,  then.it  may  be  declared  void  be- 
cause in  excess  of  the  legislative  power." 

That  Is  the  correct  principle  adhered  to  in 
this  state,  and  concurred  in  by  almost  all 
the  courts,  both  federal  and  state.  Whatever 
may  be  thought  of  the  expediency  of  the 
statute,  it  cannot  be  affirmed  to  be,  beyond 
question,  in  palpable  conflict  with  the  provi- 
sions of  the  seventh  amendment  to  the  Con- 
stitution. 

[4]  (2)  But  relator  further  contends  that 
the  declaration  that  the  emergency  exists  at 
the  date  of  the  enactment  on  March  10,  1915, 
followed  by  a  provision  that  It  shall  take 
efTect  on  April  10, 1915 — 30  days  thereafter^ 
is  a  manifest  contradiction  by  the  Legisla- 
ture of  its  own  declaration  of  an  immediate 
emergency.  .The  true  rule  is  that  the  law 
takes  effect  immediately,  although  its  op- 
eration is  deferred  for  a  time.  Hanson  v 
Hodge,  109  Ark.  479,  160  S.  W.  392. 

The  intention  of  the  Legislature  probabl; 
was,  as  Is  manifestly  just  sometimes  in  cas- 
es of  new  legislative  activity,  to  give  th'>se 
affected  by  the  law  a  reasonable  period  of 
time  in  which  to  adjust  themselves  to  the 
changed  condition  of  the  law.  Those  con- 
cerned know  the  law  is  Immediately  in  ef- 
fect but  that  they  are  given  until  a  fixed 
date  to  adjust  themselves  thereto  before  any 
of  the  provisions  of  the  law  will  be  set  in 
operation  against  them.  The  word  "immedi- 
ate" however,  as  used  in  subdivision  "b"  of 
section  1,  art  2,  of  the  seventh  amendment  to 
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the  Constitution,  "tbe  Immediate  preserva- 
tion of  the  public  peace,  bealth  or  safety," 
does  not  necessarily  have  an  arbitrary  sense 
of  instantlv,  forthwith,  or  tcUhout  any  inter- 
vening lapse  of  time  whatever. 

"'Immediately'  does  not,  in  legal  proceedings, 
necessarily  import  the  exclusion  of  any  inter- 
val of  time.  It  is  a  word  of  no  very  definite 
signification,  and  is  much  in  subjection  to  its 
grammatical  connections."  Howell  v.  Gaddis, 
31  N.  J.  Law,  313. 

So,  in  this  case,  we  may  consider  that 
there  is  a  certain  latitude  to  be  given  the 
significance  of  the  word  in  its  connection 
and  use  in  the  C<»istltution,  and  It  may  mean 
close  to  the  time  of  enacting  the  law,  and 
that  it  is  within  the  power  and  discretion  of 
the  Legislature  to  cause  it  to  take  effect  at 
a  future  date  with  reference  to  the  opera- 
tion of  the  act. 

We  therefore  conclude  that  the  demurrer 
of  respondent  shoald  be  sustained,  and  the 
writ  denied. 

It  is  so  ordered. 

BIAIN,  ELLIS,  PARKER,  and  CHAD- 
WICK,  JJ.,  concur. 

MORRIS,  C.  J.,  and  CROW  and  MOUNT, 
JJ.  We  concur  In  the  result,  t>ecause  the 
question  whether  an  emergency  exists  is  a 
legislative  question.  The  Legislature  having 
decided  the  fact,  this  court  is  concluded 
thereby. 

(85  Wasb.  2S1) 

STATE  ex  rel.  CASE  v.  HOWELL,  Secretary 
of  State.     (No.  12710.) 

(Supreme  (^urt  of  Washington.    April  22, 
1915.) 

1.  CoNSTiTunonAL  Law  ®=3212— Equal  Fbo- 

TECnON   OV  THE   LaW— CLASSIFICATION. 

NotwitlistaDdiDg  the  constitutioDal  guaran- 
ty of  the  equal  protection  of  the  laws,  the  Leg- 
islature may  enact  laws  discriminating  between 
citizens  or  classes  of  citizens,  where  the  legisla- 
tion bears  a  reasonable  relation  to  the  preser- 
vation of  the  public  peace,  health,  safety,  or  gen- 
eral welfare. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al I^aw,  OnL  Dig.  f§  684,  706;  Dec.  Dig.  <S=> 
212.1 

2.  STATtJTES   «=5>33%  — Enactment— Refkb- 

BNDUM. 

The  purpose  of  the  exception  to  the  reserv- 
ed power  of  referendum  in  Const.  arL  2,  f  1 
(b),  reserving  the  right  of  referendum,  except  as 
to  laws  necessary  for  the  immediate  preserva- 
tion of  the  public  peace,  health,  or  safety,  sup- 
port of  the  government,  and  existing  public  in- 
stitutions, is  to  preserve  unimpaired  the  right  of 
the  Legislature  to  exercise  the  police  power  so 
far  as  it  may  be  emergent,  but  the  exception 
does  not  extend  to  all  things  touching  the  gen- 
eral welfare  nor  to  things  relating  to  mere  pub- 
lic expediency  or  public  convenience,  and  many 
acts  involving  the  exercise  of  the  police  power 
relate  to  matters  of  public  policy  appropriate  to 
be  referred  to  the  people,  and  the  exception  in- 
cludes any  and  all  laws  and  only  such  as  may 
be  necessary  for  the  support  of  the  government 
and  its  existing  public  institutions. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  «=»35%.] 


8.   COKSTlTtlTIOWAL  LaW  ^=»45— POLICK  POW- 

KB— Judicial  Qdestionb. 

Whether  a  statute  is  within  a  proper  exer- 
cise of  the  police  power  is  not  exclusively  a  leg- 
islative question,  but  is  ultimately  a  Judicial 
question. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §  42;   Dec  Dig.  «=>45.] 

4.  Statutes  €=>35^— Enactment— Refeben- 
DUM— Exceptions. 

Where  a  statute  is  doubtful,  the  question 
of  emergency  will  be  treated  as  a  legislative  ques- 
tion, and  the  doubt  resolved  in  favor  of  the  leg- 
islative declaration  of  emergency,  so  as  to  ex- 
clude the  act  from  the  referendum  reserved  by 
Const  art  2,  J  1  (b). 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Dec.  Dig.  «=>35^.] 

5.  Statutes  €=>35V^— Enactment— Refeken- 
DHM— Exceptions. 

Laws  1015,  p.  43,  declaring  that  when  any 
city  of  the  first  class  shall  levy  and  collect  mon- 
ey by  sale  of  bonds  or  otherwise  for  any  special 
improvement  the  same  shall  be  carried  in  a 
special  fund  to  be  used  for  that  purpose  alone, 
and  any  ordinance  in  violation  thereof  shall  be 
void,  and  declaring  that  the  act  is  necessary  for 
the  immediate  preservation  of  the  public  peace, 
health,  and  safety,  is  not  subject  to  a  refer- 
endum under  Const,  art.  2,  {  1  (b),  providing 
for  the  referendum  of  any  law  except  such  as 
may  be  necessary  for  the  immediate  preserva- 
tion of  the  public  peace,  health,  or  safety,  sup- 
port of -the  government,  and  existing  public  in- 
stitutions. 

(Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  «=»35>^.] 

E}n  Banc.  Mandamus  by  the  State  on  the 
relation  of  Lucy  R.  Caste  against  I.  M.  Howell, 
as  Secretary  of  State,  to  compel  the  Secretary 
of  State  to  file  copies  of  an  act  together  with 
an  affidavit  relating  to  the  referendum.  Writ 
denied. 

James  E.  Bradford,  of  Seattle,  for  plalntUt. 
W.  V.  Tanner,  of  Olympia,  and  W.  T.  Dovell. 
of  Seattle,  for  defendant 

ELLIS.  J.  Thhs  Is  an  original  application 
for  a  writ  of  mandate  to  compel  the  secretary 
of  state  to  file  five  copies  of  an  act  of  the  re- 
cent Legislature,  called  the  Renick  bill,  to- 
gether with  the  afildavit  as  provided  by  law 
relating  to  the  referendum. 

The  respondent  seeks  to  Justify  his  refusal 
to  file  these  papers  on  the  single  ground  that 
the  bill  went  into  effect  on  its  approval  by 
the  Governor  on  February  26, 1915,  by  reason 
of  the  declaration  In  the  act  that  it  is  neces- 
sary for  the  Immediate  preservation  of  the 
public  peace,  bealth,  and  safety,  and  shall 
take  effect  immediately.  The  relator  con- 
tends that  the  bill  upon  its  face  shows  that 
It  has  no  reasonable  relation  to  these  things, 
and  Is  therefore  subject  to  the  referendum. 

The  act  in  question  so  far  as  here  material 
Is  as  follows: 

".\n  act  relating  to  cities  of  the  first  clsss, 
and  prohibiting  therein  the  diversion  of  revenues 
secured  for  special  purposes  to  other  funds  or 
uses,  and  declaring  an  emergency.    •    •    • 

"Section  1.  That  whenever  any  city,  of  the 
first  class  shall  levy  and  collect  moneys  by  sale 
of  bonds  or  otherwise  for  any  local  improvement 
by  special  assessment  tberefor,  the  same  shall 
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be  carried  in  a  special  fund  to  be  used  for  said 
purpose,  and  no  part  thereof  shall  be  transfer- 
red or  diverted  to  any  other  fund  or  use.  *  *  • 
"Sec.  2.  That  whenever  the  issuance  or  sale 
of  bonds  or  other  obligations  of  any  city  of  the 
first  class  shall  have  been  authorized  by  vote 
of  the  people,  as  provided  by  any  existing  char- 
ter or  laws,  for  any  special  improvement  or  pur- 
pose, the  proceeds  of  the  sale  of  such  bonds,  in- 
cludine  premiums,  if  any,  shall  be  carried  in  a 
special  fund  to  be  devoted  to  the  purpose  for 
which  such  bonds  were  authorized,  and  no  por- 
tion of  such  bonds  shall  be  transferred  or  di- 
verted to  any  other  fund  or  purpose.  •  •  •  " 
Laws  1915,  p.  43. 

Section  3  declares  that  any  ordinance,  res- 
olutlon,  order,  or  other  action  and  every  city 
warrant  or  other  instrument  made  in  viola- 
tion of  the  act  shall  be  void,  and  every  of- 
ficer, agent,  or  employ^  of  any  such  dty  and 
every  private  person  or  corporation  who  shall 
knowingly  coiumlt  or  aid  in  any  violation  of 
the  act  shall  be  liable  to  the  city  for  all 
money  so  transferred,  diverted,  or  paid  out, 
which  liability  shall  be  enforceable  against 
the  official  bond  of  any  spch  officer,  agent, 
eta 

"Sec.  4.  This  act  is  hereby  declared  to  be 
necessary  for  the  immediate  preservation  of  the 
public  peace,  bealth  and  safety,  and  shall  take 
effect  immediately."    Laws  1915,  p.  44. 

The  nltimale  question  for  decision  is  this: 
Are  the  provisions  of  this  bill  so  related  to 
the  Immediate  preservation  of  the  public 
peace,  health,  and  safety  or  the  support  of 
the  state  government  or  its  eziatlng  public  In- 
Btltutlous  as  reasonably  to  fall  within  the  ex- 
ception to  the  reserved  power  of  referendum 
as  found  in  the  seventh  amendment  to  the 
state  Constitution?  The  constitutionality  of 
the  act  in  other  particulars  is  not  in  Issue 
and  will  not  be  considered. 

That  amendment  (section  1,  art  2,  subd. 
"c")  declares:  • 

"No  act,  law,  or  bill  subject  to  referendum 
shall  take  effect  until  ninety  days  after  the  ad- 
journment of  tbe  session  at  which  it  was  en- 
acted."    Laws  1911,  p.  136. 

Subdivision  "b"  of  the  same  section  de- 
clares: 

"The  second  power  reserved  by  tbe  people  is 
tbe  referendum,  and  it  may  be  ordered  on  any 
act,  bill,  law  or  any  part  thereof,  passed  by  the 
Legislature,  except  such  laws  as  may  be  neces- 
sary for  the  immediate  preservation  of  the  pub- 
lic peace,  health  or  safety,  support  of  the  state 
government  and  its  existing  public  institutions." 

In  order  to  simplify  the  discussion  of  the 
ultimate  question  it  may  not  be  amiss  to  in- 
dulge certain  general  observations  as  to  the 
purpose  and  character  of  tbe  exception  to 
the  power  of  referendum  reserved  to  the 
people  by  that  amendment.  Much  confusion 
will  be  avoided  by  recognizing  the  plain  fact 
that  tliis  is  not  the  usual  general  emergency 
provision,  but  an  exception  to  the  otherwise 
universal  application  of  the  reserved  power 
of  referendum. 

[1]  The  Constitution  forbids  the  enactment 
of  any  law  which  shall  deny  to  any  citizen 
equal  protection  of  the  laws.  That  guaranty 
is  as  vital  and  mandatory  as  the  guaranty  of 
the   right  of   referendum   reserved  by   the 


seventh  amendment,  but  no  more  so.  But 
the  power  to  make  laws  necessary  to  protect 
and  promote  the  general  welfare  is  an  es- 
sential attribute  of  government.  Tbe  Legis- 
lature may  therefore  enact  laws  which  do  in 
fact  discriminate  between  citizens  or  classes 
of  citizens  whenever  the  given  legislation 
bears  a  reasonable  relation  to  tlie  preserva- 
tion of  tbe  public  peace,  health,  safety  or  to 
tbe  promotion  of  general  welfare.  Such  laws 
are  sustained  as  an  exercise  of  the  police 
power,  which  has  been  characterized  as  "the 
power  inherent  in  every  sovereignty  *  •  • 
the  power  to  govern  men  and  things."  State 
ex  reL  Davis-Smith  Co.  v.  Clausen,  65  Wash. 
156,  m,  117  Pac  UOl,  37  L,  B.  A.  (N.  S.) 
466. 

[2]  The  clear  purpose  of  the  exception  to 
the  reserved  power  of  referendum  is  to  pre- 
serve unimpaired  the  right  of  the  Legislature 
to  exercise  this  police  power,  but  only  In  so 
far  as  it  may  be  emergent  As  pointed  out 
in  State  ex  rel.  Brislawu  v.  Meath,  147  Pac. 
11,  tbe  exception  does  not  extend  to  all  things 
touching  the  general  welfare.  It  does  not  ex- 
tend to  things  relating  to  mere  public  ex- 
pediency or  public  convenience.  It  is  not 
as  broad  as  the  poUce  power,  which  is  so 
broad  and  so  variant  with  time  and  circum- 
stance that  its  limits  cannot  be  defined. 

"To  say  that  tbe  police  power  can  only  be  ex- 
ercised in  given  cases,  and  then  call  a  halt, 
would  be  to  fix  a  limitation  which,  from  tbe 
very  nature  of  tbe  power  itself,  cannot  be 
done."  Bowes  v.  Aberdeen,  58  Wash.  535,  644, 
109  Pac.  360,  30  L.  R.  A.  (N.  S.)  709. 

See,  also,  Tacoma  ▼.  Boutelle,  61  Wash. 
434,  443,  112  (Pac.  661;  State  v.  Mountain 
Timber  Co.,  76  Wash.  581, 135  Pac.  645;  Com- 
monwealth V.  Alger,  7  Cush.  (Mass.)  53,  85; 
Slaughterhouse  Cases,  83  U.  S.  (16  Wall.)  36, 
62,  21  L.  Ed.  394;  Stone  v.  Mlsslssii^i,  101 
U.  S.  814,  818,  25  Ll  Ed.  1079;  Champer  v. 
City  of  GreencasUe,  138  Ind.  339,  351,  35  N. 
Bl,  14,  24  U  R.  A.  768,  46  Am.  St  Rep.  390. 

Many  acts  of  the  Legislature  touching 
things  directly  relating  to  the  general  wel- 
fare, and  hence  falling  unquestionably  with- 
in the  broad  police  powers,  are  in  no  sense 
emergent  A  conspicuous  example  in  this 
state  is  presented  In  the  act  of  March  14, 
1911,  known  as  the  Workmen's  Compensa- 
tion Act  (Lews  1911,  p.  34!^,  which  is  as  far- 
reaching  and  pervasive  an  exercise  of  the 
police  power  as  can  be  found<  Another  is 
the  act  of  March  20,  1913,  known  as  the 
Trading  SUmp  Act  (Jjav/a  1913,  p.  -  413), 
which  was  passed  subsequent  to  the  adoption 
of  the  seventh  amendment  to  the  Constitu- 
tion, and  was  sustained  solely  on  the  ground 
that  It  was  a  proper  exercise  of  the  police 
power.  State  v.  Pitney,  79  Wash.  608,  140 
Pac.  918.  But  neither  of  these  acts  contain- 
ed any  declaration  of  an  emergency,  and 
obviously  they  were  not  emergent  in  any 
sense.  Manifestly,  many  acts  involving  the 
exercise  of  the  police  power  In  Its  broad 
sense   relate    to    matters   of  public  policy. 
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which  are  of  all  laws  the  yery  kind  most  ap- 
propriate to  be  referred  to  the  people,  and 
which  the  people  would  most  desire  to  pass 
upon,  because  they  are  put  forth  In  the  in- 
terest of  the  general  welfare  "in  aid  of 
what  Is  sanctioned  by  usage,  or  held  by  the 
prevailing  morality  or  strong  and  prepon- 
derant opinion."  Noble  State  Bank  t.  Has- 
kell, 219  U.  S.  104,  111,  31  Sup.  Ct  186,  55 
U  Bd.  112.  32  U  B.  A.  (N.  S.)  1062,  Ann.  Cas. 
1912A,  487. 

The  framera  of  the  seventh  amendment  to 
our  state  Constitution  and  the  people  by  its 
adoption,  have  therefore  selected  and  except- 
ed from  the  operation  of  the  referendum, 
only  laws  Invoking  those  certain,  definite,  and 
unquestioned  phases  of  the  police  power 
which  in  their  very  nature  may  be  and  usual- 
ly are  emergent — In  general  terms  "such 
laws  as  may  be  necessary  for  the  immediate 
preservation  of  the  public  peace,  health,  or 
safety,"  and,  specifically,  such  measures  as 
are  essential  to  the  preservations  of  these 
things,  in  that  government  is  so  essential, 
namely,  laws'  necessary  for  "support  of  the 
state  government  and  its  existing  public  in- 
stitutions." While  this  last  phase  of  the 
exception  may  Include  some  revenue  laws  and 
some  appropriation  laws,  that  is  not  the  line 
of  cleavage.  The  clear  intention  was  to 
include  within  the  exception  any  and  all 
laws,  and  only  such,  as  may  be  necessary  for 
such  support 

[3]  It  is  obvious  that,  had  the  courts  at  the 
start  abdicated  the  power  to  pass  upon  the 
oonstitutionality  of  any  act  asserted  by  the 
Legislature  to  be  an  exercise  of  the  police 
power,  every  guaranty  of  the  Constitution, 
whether  relating  to  life,  liberty,  property, 
or  the  equal  protection  of  the  laws,  might 
long  since  have  been  overridden  and  made 
a  dead  letter  by  mere  legislative  flat  Hap- 
pily no  court  has  done  so,  but  all  courts  of 
review,  both  state  and  federal,  have  uniform- 
ly and  consistently  held  that  whether  a  given 
act  Is  in  reality  a  proper  exercise  of  the 
police  power  is  in  its  ultimate  a  Judicial,  not 
exclusively  a  legislative,  question.  Neither 
the  character  of  the  police  power  nor  the 
necessity  for  a  Judicial  check  upon  its  ex- 
ercise is  changed  by  the  mere  fact  that  cer- 
tain phases  of  the  power  are  selected  and 
made  an  exception  to  a  new  constitutional 
guaranty.  It  is  still  a  Judicial  question.  We 
so  held  in  the  Brlslawn  Case,  in  which,  quot- 
ing from  the  California  Court  of  Appeals  In 
McCldre  v.  Nye,  22  Cal.  App.  248,  252,  133 
Paa  1145, 1147,  we  said: 

"The  said  legislative  declaration  has  no  great- 
er effect  and  is  no  more  bindinE  upon  the  court, 
than  if  the  Legislature  had  declared  that  a  cer- 
tain measure  ig  or  is  not  constitutional.  In 
such  coDtlngency  that  qaestion  would  still  re- 
main for  the  courts  to  determine.  The  qaestion 
before  us  is  simply  one  of  construction  or  in- 
terpretation of  an  act  of  the  Legislature  and 
of  a  provision  of  the  Constitution,  and  that  is  a 
judicial  question." 


What  in  a  given  case  Is  a  proper  exercise 
of  the  police  power  Is  always  a  difficult  ques- 
tion, by  reason  of  the  undefined  nature  of 
the  limits  of  that  power,  but  it  is  certainly  no 
more  difficult  when  applied  to  the  narrower 
phases  of  the  power  which  are  made,  by  the 
seventh  amendment,  exceptions  to  the  refer- 
endum than  it  is  in  its  broader  and  general 
scope.  Being  of  the  same  nature,  however,  it 
must  be  determined  on  the  same  principles. 

It  may  be  asserted  as  a  general  rule  ap- 
plicable to  every  phase  of  the  police  power, 
whether  emergent  or  not,  that  when  the  pro- 
priety of  its  exercise  is  called  in  question  the 
power  will  be  sustained  whenever  the  given 
measure  has  any  "real  substantial  relation 
to  the  general  good  and  welfare."  Sweet  v. 
Bechel,  150  U.  8.  380,  302,  16  Sap.  Ct.  43.  40 
li.  Ed.  188. 

"Every  presumption  sbonld  be  indulged  in  fa- 
vor of  the  constitutionality  of  the  legislation." 
Home  Telephone,  etc.,  Co.  v.  Los  Angeles,  211 
U.  8.  265,  281.  29  Snp.  Ct  50,  53  L.  Ed.  176. 

"If  a  state  of  tacts  can  reasonably  be  pre- 
sumed to  exist  which  would  justify  the  legisla- 
tion, the  court  must  presume  that  it  did  exist 
and  that  the  law  was  passed  for  that  reason. 
If  no  state  of  drcumstances  could  exist  to  jus- 
tify the  statute,  then  it  mav  be  declared  void 
because  in  excess  of  the  legislative  power." 
State  V.  Pitney,  79  Wash.  608,  612,  140  Pac. 
018,  920. 

[f]  We  have  already  recognized  the  clear 
analogy  and  declared  the  same  rule  as  to  at- 
tempted legislative  exception  of  laws  from 
the  operation  of  the  referendum. 

"If  the  act  be  doubtful  the  question  of  emer- 
gency will-be  treated  as  a  legislative  question  and 
the  doubt  resolved  in  tavor  of  the  declaration 
of  emergency  made  by  the  legislative  body." 
State  ez  rel.  Brlslawn  T.  Meath,  147  Pac.  11; 
State  ex  rel.  Case  v.  Howell.  147  Pac.  1159. 

[i]  Applying  this  principle  to  the  statute 
here  in  question,  can  it  be  said  that  indulg- 
ing every  presumption  in  favor  of  Its  con- 
stitutionality, the  act  has  no  reasonable  re- 
lation to  the  immediate  preservation  of  the 
public  peace,  health,  or  safety,  support  of  the 
state  government  and  Its  existing  public  in- 
stitutions?   We  think  not 

It  will  hardly  be  questioned  that  the  mu- 
nlcipalitles  of  the  state  in  the  exercise  of  all 
those  functions  relating  to  the  public  peace, 
health,  and  safety.  In  short  in  the  exercise  of 
their  police  powers,  are,but  arms,  aoxlliaries, 
or  agencies  of  the  state  performing  govern- 
mental functions  and  exercising  sovereign 
powers  of  the  state.  As  said  by  the  Supreme 
Court  of  the  United  States,  touching  the  re- 
lation between  the  state  and  its  monlcipali- 
Ues: 

"Such  corporations  are  the  creatures,  mere  po- 
litical subdivisions,  of  the  state  for  the  purpose 
of  exercising  a  part  of  its  powers.  They  may 
exert  only  such  powers  as  are  expressly  granted 
to  them,  or  such  as  may  be  necessarily  implied 
from  those  granted.  What  they  lawfully  do 
of  a  public  character  is  done  under  tb«  sanction 
of  the  state.  They  are,  in  every  essential  sense 
only  auxiliaries  of  the  state  for  the  purposes  o'' 
local  government."  Atkin  v.  Kansas,  191  U.  S. 
207.  220,  24  Sop.  Ct  124.  48  U  Ed.  148. 
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See  Kail  road  Co.  t.  Otoe,  16  Wall.  667,  676, 
21  L.  Ed.  375 ;  Trustees  of  Schools  v.  Tatman, 
13  111.  28,  31 ;  People  v.  California  Fish  Co^ 
168  Cal.  676,  138  Pac.  79,  91 ;  City  of  Santa 
Monica  y.  Los  Angeles,  15  Cal.  App.  710,  115 
Pac.  945,  946 ;  Mayor  &  Council  of  Baltimore 
T.  Root,  8  Md.  05,  102,  63  Am.  Dec.  692 ;  Scott 
T.  Laporte,  162  Ind.  34,  43,  68  N.  E.  278,  69 
N.  E.  675. 

While  these  decisions  are  broader  in  their 
assertion  of  legislative  control  over  the  af- 
fairs of  municipal  corporations  than  would  be 
warranted  in  this  state  by  reason  of  the  fact 
that  our  cities  are  guaranteed  a  large  meas- 
ure of  local  self-government  by  the  Constitu- 
tion, they  are  none  the  less  authority  on  the 
issue  here,  that  municipalities  in  ikll  their 
governmental  functions  are  agencies  of  the 
state  exercising  sovereign  powers  of  the  state. 
State  ex  rel.  Clausen  v.  Burr,  65  Wash.  524, 
118  Pac.  639;  Meeban  t.  Shields,  57  Wash. 
ei7,  107  Pac.  835. 

The  highways  of  the  state  Include  the 
streets  in  the  cities  of  the  state.  The  streets 
are  therefore  subject  to  the  paramount  and 
primary  control  of  the  Legislature.  The  ex- 
isting highways  of  the  state  constltnte  one 
of  the  state's  existing  public  institutions. 
State  ex  rel.  Blakeslee  v.  Clauson,  148  Pac. 
28;  Cheney  v.  Barker,  198  Mass.  356,  84  N. 
E.  492,  16  L.  R.  A.  (N.  S.)  436,  quoted  with 
approval  in  Brandt  v.  Spokane  &  Inland  Em^ 
pire  R.  Co.,  78  Wash.  214,  222,  138  Pac  871, 
62  L.  B.  A.  (N.  S.)  760. 

"As  the  highways  of  a  state,  including  streets 
in  cities,  are  under  the  paramount  and  primary 
control  of  the  Legislature,  and  as  all  municipal 
powers  are  derived  from  the  Legislature,  it  fol- 
'lows  that  the  authority  of  municipalities  over 
streets,  and  the  uses  to  vrbich  they  may  legiti- 
mately be  put,  depends,  within  constitutional 
limitations,  entirely  upon  their  charters  or  the 
legislative  enactments  applicable  to  them."  3 
Dillon,  Manicipal  Corporations  (5th  Ed.)  {  1161. 

The  power  of  the  dty  to  levy  special  as- 
sessments to  pay  for  the  improvement  and 
maintenance  of  streets  is  referable  solely  to 
the  sovereign  power  of  taxation,  delegated  to 
It  by  the  state  under  direction  of  the  Consti- 
tution. Article  7,  S  9 ;  Rem.  &  Bal.  Code,  I 
7507,  subds.  10  and  13;  Malette  v.  Spokane, 
77  Wash.  205,  222,  137  Pac.  496,  61  L.  R.  A. 
(N.  S.)  686. 

"However,  It  is  now  settled  in .  the  federal 
courts,  and  in  the  courts  of  last  resort  of  prac- 
tically every  state  of  the  Union  which  recog- 
nizes the  power  of  special  assessment  except 
Colorado,  that  all  such  assessments  are  laid  un- 
der the  taxing  power."  Hamilton,  Law  of  Spe- 
cial Assessments,  {  49,  p.  38. 

In  the  construction  and  maintenance  of  the 
street  the  city  performs  a  governmental 
function  through  the  exercise  of  sovereign 
power  of  the  state. 

"Familiar  examples  of  such  governmental  du- 
ties are  the  duty  of  preserving  the  peace,  and 
the  protection  of  property  from  wrongdoers,  the 
construction  of  highways,  the  protection  of 
health,  and  the  prevention  of  nuisances."  Hart 
y.  City  of  Bridgeport,  13  Blatchf.  289,  298,  Fed. 
Caa.  No.  6,149. 


"The  opening,  oonstruction,  and  maintenance 
of  public  highways  is  purely  a  governmental  - 
function,  whether  done  by  Uie  state  directly  or 
by  one  of  its  municipalities,  for  which  the  state 
is  primarily  responsible.  And  it  is  immaterial 
whether  such  public  work  is  paid  for  by  the 
state,  the  county,  the  city,  or  hy  the  benefited 
property  owners.  It  is  a  work  of  a  public,  not 
private,  character.  The  manner  of  payment 
does  not  change  the  character  of  work."  Byars 
▼.  State,  2  Okl.  Cr.  481,  499,  102  Pac.  804,  812, 
Ann.  Cas.  1912A,  766. 

It  will  be  noted  that  the  Henick  act  Is 
intended  to  protect  from  depletion  by  trans- 
fer or  diversion  two  kinds  of  funds  of  cities 
of  the  first  class :  (1)  Funds  collected  by  sale 
of  bonds  or  otherwise  for  any  local  improve- 
ment by  si)eclal  assessment;  (2)  proceeds  of 
bonds  or  other  obligations  of  such'  cities  au- 
thorized by  a  vote  of  the  people  for  any  spe- 
cial improvement  or  purpose.  By  a  simple 
paraphrase  of  either  of  these  provisions  it 
becomes  manifest  that  they  protect  funds 
essential  to  the  immediate  preservation  of 
the  public  health  or  public  safety,  and  at 
least  one  of  the  existing  public  institutions 
of  the  state.    Suppose  the  first  section  read: 

"That  whenever  any  dty  of  the  first  class 
shall  levy  and  collect  moneys  by  sale  of  bonds 
or  otherwise  for  (the  construction  of  a  sewer 
system)  by  special  assessment  therefor,  the  same 
shall  be  earned  in  a  special  fund  to  be  used  for 
said  purpose,  and  no  part  thereof  shall  b«  trans- 
ferred or  diverted  to  any  other  fund  or  use." 

No  one  would  say  that  such  a  statute  would 
not  directly  relate  to  the  preservation  of  the 
public  health  or  safety,  and  no  one  can  say 
that  it  would  not  be  reasonably  necessary  to 
the  immediate  preservation  of  these,  since  au 
adequate  sewer  system  is  a  constant  and  con- 
tinuing necessity,  hence  always  an  immediate 
one  to  any  dty. 

A  like  paraphrase  of  the  second  section 
might  also  include  a  plant  for  disposition  of 
garbage,  and  adequate  means  for  the  disposi- 
tion of  garbage  is  also  a  present  and  contluu- 
ing,  hence  an  immediate,  necessity.  And, 
again,  by  inserting  the  words  "public  streets, 
bridges  and  highways"  in  each  of  these  sec- 
tions as  the  specific  purpose  of  the  fund  it  is 
obvious  that  the  act  would  then  protect  a 
fund  Intended  to  support  a  part  of  one  of  the 
state's  existing  institutions,  namely,  an  in- 
tegral and  essential  part  of  the  state's  system 
of  highways.  It  is  true  that  either  section 
of  the  act  is  thus  limited  to  these  specific  pur- 
poses, but  both  sections  Include  these  pur- 
poses in  general  terms,  hence  the  act  is  In- 
tended to  protect  from  depletion  funds  devot- 
ed to  these  purposes  as  well  as  others.  The 
act  thus  clearly  falls  within  the  exception 
to  the  referendum  as  a  law  which  "may  be 
necessary  for  the  immediate  preservation  of 
the  public  *  *  *  health  or  safety,  sup- 
port of  *  *  *  existing  public  institu- 
tions." At  least  we  cannot  say  that  on  its 
face  it  has  no  reasonable  relation  -  to'  those 
purposes,  which,  is  as  we  have  seen,  the 
judicial  test  of  the  proper  exercise  of  the 
poUoe  power. 
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Finally,  the  relator's  argument  that  there 
Is  no  necessity  for  the  Renlck  act,  In  that  a 
diversion  of  special  funds  may  be  enjoined 
under  the  prior  law,  does  not  meet  the  case. 
Under  the  prior  law  as  declared  in  Griffin 
▼.  Tacoma,  49  Wash.  524,  95  Paa  1107,  and 
Scott  T.  Tacoma,  81  Wash.  178,  142  Pac.  467, 
temporary  transfers  from  one  fund  to  anoth- 
er were  permissible.  True,  neither  of  those 
cases  related  to  transfers  from  special  funds, 
but  whether  transfers  as  loans  froip  special 
funds  would  be  sustained  as  ralid  Is  an  open 
question  in  the  light  of  those  decisions. 
Looking  then  to  the  old  law,  the  mischief,  and 
the  remedy,  It  is  clear  that  the  Renick  act  is 
Intended 'to  prevent  a  depletion,  not  only  by 
permanent  "diversion,"  but  also  by  "trans- 
fer," as  a  loan  or  for  any  other  purpose,  of 
any  fund  created  in  the  manner  and  for  the 
purposes  mentioned  In  that  act. 

The  writ  Is  denied. 

MAIN,  HOLCOMB,  and  PARKER,  JJ.,  con- 
car. 

MORRIS.  C.  J.,  and  CROW  and  MOUNT, 
JJ.  We  concur  In  the  result,  because  In  our 
opinion  the  question  of  ouiergeucy  is  a  legis- 
lative, and  not  a  Judicial,  question. 

CHADWICK,  J.  I  bad  been  disposed  to 
hold  that  the  Renick  bill  did  not  fall  within 
the  exceptions  to  the  Constitution,  but  Judge 
ELLIS'  argument  has  at  least  raised  a  doubt 
In  my  mind,  and,  following  the  accepted  rule 
In  such  cases,  I  have  decided  to  concur  In 
his  opinion. 

Judge  Fullerton  reargues  the  main  case. 
It  seems  to  me  that  be  has  failed  to  appre- 
ciate our  holding.  It  Is  not  a  question  wheth- 
er an  act  Is  emergent  as  a  matter  of  fact, 
bnt  whether  It  falls  within  the  exceptions 
to  the  seventh  amendment  This  Is  a  com- 
plete answer  to  Judge  FuUerton's  general 
dissent  in  the  Blakeslee  Case.  Suppose,  for 
Instance,  the  Legislature  passed  an  act  plain- 
ly impairing  the  obligation  of  an  antecedent 
contract  and  should  specifically  declare  that 
it  had  not  done  so.  This  would  raise  a  mix- 
ed question  of  law  and  fact,  which  from  the 
earliest  history  of  our  Jurisprudence  courts 
have  assumed  to  pass  on;  a  power  which 
Judge  Fullertou  indorses,  citing  the  case  of 
Marbury  v.  Madison,  1  Crancb,  137,  2  L.  Ed. 
90,  et  alterius.  To  say  that  In  the  one  case 
we  pass  upon  a  fact  and  in  the  other  that  we 
do  not  Is  a  refinement  so  subtle  that  I  con- 
fess my  Inability  to  mark  or  measure  It 
Neither  does  the  opinion  in  the  Blakeslee 
Case  deny  the  right  of  referendum  upon  bills 
carrying  an  appropriation.  We  have  there 
sufllciently  marked  the  distinctions  which 
naturally  arise  under  the  Constitution,  and 
this  feature  of  his  dissent  requires  no  com- 
ment 
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HARRISON  V.  ARMOUR  et  al    (L.  A.  3360.) 
(Supreme  Court  of  California.     April  5,  1915.) 

1.  cobpobations  €=»228  —  unpaid  stock  — 
Rights  of  Cbeditobs. 

The  amount  due  on  corporate  stock  issned 
when  not  fully  paid  up  is  deemed  money  due 
the  corporation,  and  judgment  creditors  of  the 
corporation  may  resort  to  such  fund. 

(Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  874,  878 ;  Dc&  Dig.  «=»228.] 

2.  COBPOBATIONS  «=»232— Stockholdebs'  La- 
ABiLiTT— Rronrs  of  Cbeditobs. 

Where  stock  is  sold  for  money,  and  the  pur- 
chase price  is  less  than  the  par  value,  the  dif- 
ference between  the  par  value  and  the 
amount  paid  is  the  measure  of  the  stockholders' 
liability  to  judgment  creditors  of  the  corpora- 
tion ;  hut,  where  stock  is  exchanged  for  prop- 
erty, the  valuation  of  the  property  fixed  by  the 
Farties  is  conclusive,  unless  {raudulent,  and,  if 
raudulent,  the  actutil  value  of  the  property  will 
control. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  M  879,  880,  883,  884,  987;  Dec- 
Dig.  «=»^.] 

3.  COBPOBATIONS  «=»232— Stockholoers'  Li- 
ability—Patent Right  as  Considebatiox. 

Where  corporate  stock  was  exchanged  for 
exclusive  patent  rights  of  unascertained  value, 
nothing  more  bein^  shown,  the  stock  will  be 
considered  fully  paid  as  to  judgment  creditors 
of  the  corporation,  and  neither  the  fact  tbnt 
the  term  "fully  paid"  was  not  used  in  the 
transaction  between  the  parties  or  In  the  certifi- 
cate of  stock,  or  the  fact  that  prior  to  the  ex- 
change the  corporation  had  authorized  cash  gales 
of  stock  at  one-quarter  par  value,  would  be 
proof  that  the  stock  was  not  fully  paid. 

(Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  {{  879,  880,  883,  m,  987 ;  Dec.  Dig. 
«=>232.] 

In  Bank.  Appeal  from,  Superl<«^  Court 
Los  Angeles  County;  Walter  Bordweii, 
Judge. 

Action  by  C.  W.  Harrison,  doing  .business 
as  the  Harrison  Machine  Works,  against  R. 
M.  Armour,  R.  W.  Kemp,  and  others.  From 
a  Judgment  for  plaintiff,  defendants  Armour 
and  Kemp  appeal.  Reversed,  and  cause  re- 
manded for  new  trlaL 

James  P.  Clark,  C.  A.  Post  and  H.  S. 
Clewett  all  of  Los  Angeles,  for  appellants. 
J.  B.  McLaughlin,  of  Los  Angeles,  for  re- 
spondent 

SLOSS,  J.  This  is  an  action  by  a  Judg- 
ment creditor  of  a  corporation,  to  subject  to 
tbe  payment  of  his  claim  the  unpaid  sub- 
scriptions of  various  stockholders. 

The  complaint  alleged  the  incorporation, 
in  June,  1907,  of  Marine  Power  &  Electric 
Company,  the  recovery  by  the  plaintiff  on 
July  7,  1911,  of  a  Judgment  against  said  cor- 
poration for  91,127.35,  and  costs,  tbe  return 
of  the  execution  unsatisfied,  and  the  non- 
payment of  the  Judgment  It  alleged  fur- 
ther that  the  capital  stock  of  tbe  corpora- 
tion was  divided  into  shares  of  the  par  value 
of  $1  each,  and  that  the  various  defend- 
ants had  subscribed  for,  and  were  the  own- 
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era  of,  certain  numbers  of  shares  for  which 
no  more  than  25  cents  per  share  bad  been 
paid;  the  balance  of  75  cents  per  share  be- 
ing still  unpaid  and  subject  to  the  payment 
of  plaintiff's  Judgment  Of  the  various  de- 
fendants, R.  M.  Armour  was  alleged  to  be 
the  owner  of  11,000  shares  and  R.  W.  Kemp 
of  6,000  shares.  The  Judgment  went  In  fa- 
vor of  the  plaintiff  against  all  the  defendants. 
Armour  and  Kemp  appeal  from  the  Judg- 
ment As  they  are  the  only  appellants,  the 
situation  of  the  other  defendants  need  not 
engage  our  further  attention. 

The  two  appellants'  answered  Jointly. 
They  denied,  among  other  things,  that  any 
sum  remained  unpaid  on  account  of  their 
stock.  The  court  found  In  favor  of  the  plain- 
tiff on  all  the  Issues;  the  finding  on  the  Im- 
mediate point  Just  referred  to  being  that  Ar- 
mour was  the  owner  of  11,000  shares  of  stock, 
for  which  no  more  than  25  cents  per  share 
had  been  paid,  and  upon  which  there  was 
unpaid  and  subject  to  the  payment  of  the 
corporate  debts  and  of  plaintiff's  Judgment 
the  sum  of  |8,250.  With  respect  to  Kemp 
the  finding  is  similar,  except  that  the  num- 
ber of  shares  owned  by  him  was  6,000  shares, 
and  the  balance  of  the  subscription  price 
found  to  be  unpaid  was  $4,500.  These  find- 
ings, so  far  as  they  relate  to  the  amount 
paid  In  on  the  stock,  are  attacked  as  un- 
snstalned  by  the  evidence.  We  think  the  ob- 
jection is  well  founded. 

The  Marine  Power  &  Blectrjc  Company 
was  organized  In  June,  1907,  with  a  nominal 
capital  stock  of  $1,000,000,  divided  Into  1.- 
000,000  shares  of  the  par  value  of  $1  each. 
Some  two  months  theretofore  a  corporation 
known  as  the  Bancroft-Compton  Realty 
Company  bad  been  organized.  The  last- 
named  corporation  had  secured  from  the 
government  of  the  United  States  and  other 
governments  patents  for  a  device  to  utilize 
the  power  of  ocean  waves.  On  June  8,  1907, 
its  directors,  at  a  meeting  regularly  held, 
adopted  a  resolution  that  the  Bancroft-Comp- 
ton Realty  Company  enter  into  negotiations 
with  the  Marine  Power  &  EUectrlc  Company 
"whereby  they  receive  60,000  shares  of  the 
Marine  Power  &  Electric  Company's  stock,  in 
payment  for  the  sole  rights  to  use  the  said 
Bancroft-Compton  Realty  Company's  wave 
motor  in  the  five  counties,  viz.,  Los  Angeles, 
Orange,  San  Diego,  San  Bernardino,  and 
Riverside,  and,  furthermore,  that  they  re- 
ceive 5  per  cent  of  the  gross  income  of  all 
plants  erected  by  the  said  Marine  Power  & 
Electric  Company  within  the  five  above  nam- 
ed counties."  This  proposal  was  made  to 
the  directors  of  the  Marine  Power  &  Elec- 
tric Company,  and  was  by  them  accepted. 
I'ursuant  thereto  a  written  contract  between 
the  two  corporations  was  executed  on  July 
10,  1907.  This  agreement  provides  that  Ban- 
croft-Compton Realty  Company,  "in  consider- 
ation of  the  transfer  to  it  of  60,000  shares  of 
the  capital  stock  of  the  said  Marine  Power 


&  Electric  Company,  and  in  consideration  of 
the  said  Marine  Power  &  Electric  Company 
agreeing  with  the  said  Bancroft-Compton 
Realty  Company  to  pay  to  the  said  Bancroft- 
Compton  Realty  Company  6  per  cent,  of  the 
gross  Income  of  any  plant  or  plants  that 
may  be  erected  under  the  «tld  patents  by  the 
said  Marine  Power  &  Electric  Company," 
agrees  to  assign,  sell,  and  transfer  to  the  Ma- 
rine Power  &  Electric  Company  the  exclu- 
sive right  to  use  the  said  imtents  in  the  five 
counties  above  mentioned. 

Pursuant  to  this  contract  certificates  for 
60,000  shares  were  Issued  to  the  Bancroft- 
Compton  Realty  Company,  and  that  corpora- 
tion divided  up  these  shares  among  its  own 
stockholders  in  certain  proportions.  It  was 
under  this  distribution  that  Armour  receiv- 
ed his  11,000  shares  and  Kemp  the  6,000 
owned  by  him.  No  evidence  whatever  was 
offered  to  show  the  value  of  the  rights  thus 
transferred  in  return  for  the  60,000  ^ares 
of  stock.  It  appeared,  however,  that  at  a 
meeting  held  on  the  8th  day  of  June,  1907, 
the  board  of  directors  of  the  Marine  Power 
&  Electric  Company  had  adopted  a  resolu- 
tion providing  that  a  block  of  100,000  shares 
of  the  company's  stock  be  offered  for  sale  at 
25  cents  per  share,  "or  Increased  in  price 
at  any  time  by  direction  of  the  board  of  di- 
rectors" for  the  purpose  of  erecting  a  com- 
mercial plant  This  was  two  days  prior  to 
the  meeting  at  which  the  offer  of  the  Ban- 
croft-Compton Realty  Company  was  accepted 
by  the  directors  of  the  Marine  Power  &  Elec- 
tric Company.  Pursuant  to  this  authoriza- 
tion a  number  of  sales  of  stock  at  25  cents 
per  share  in  cash  were  made  to  various  per- 
sons. 

[1]  It  is  thoroughly  settled  in  this  state 
and  in  other  Jurisdictions  that,  "where  the 
stock  of  a  corporation  is  Issued  without  be- 
ing fully  paid  up,  the  amount  remaining  un- 
paid is,  so  far  as  its  creditors  are  concerned, 
deemed  to  be  money  due  to  the  corporation 
from  its  stockholders,"  and  resort  to  such 
fund  may  be  had  by  such  creditors.  Herrou 
Co.  V.  Shaw,  165  CaL  668,  133  Paa  488. 

[2]  The  doctrine  has  been  applied  in  two 
classes  of  cases.  Where  the  ^tock  was  sold 
for  money  and,  the  purchase  price  was  less 
than  the  par  value  of  the  stock,  the  differ- 
ence between  the  par  value  and  the  amount 
actually  paid  is  th«  measure  of  the  stock- 
holder's liability.  A  typical  Instance  of  this 
kind  was  presented  in  the  leading  case  of 
Vermont  Marble  Co.  v.  Dedez  Granite  Co., 
135  Cal.  579,  67  Pac  1057,  56  L.  R.  A.  728. 
87  Am.  St  Rep.  143,  where  $20  per  share  in 
cash  bad  been  paid  on  shares  of  the  par  val- 
ue of  $100.  There  are,  however,  many  cases 
in  which  the  stock  is  not  sold  for  cash,  but 
is  issued  in  return  for  real  or  personal  prop- 
erty having  no  defined  value.  In  such  case.t 
the  rule  is  that,  where  the  corporation  and 
stockholder  have  agreed  upon  a  given  valu- 
ation for  the  property  transferred,  suc^b  val- 
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uatlon  U  binding  and  conclusive,  unless  It  Is 
fraudulent  In  purpose  or  effect.  But,  If  the 
parties  have  put  upon  tbe  property  a  valu- 
ation In  excess  of  what  they  knevr  or  believ- 
ed to  be  Its  true  value,  this  Is  a  constructive 
fraud  upon  the  creditors,  and  the  stock  will 
be  deemed  paid  only  to  the  extent  of  the 
actual  value  of  the  property  received  In  ex- 
change for  It  Herron  Co.  ▼.  Shaw,  supra. 
[)]  In  this  case  we  think  the  plaintiff  and 
the  court  below  fell  into  error  in  confusing 
these  two  classes  of  cases.  There  was  no  at- 
tempt to  show  that  the  patent  rights  trans- 
ferred to  the  corporation  were  overvalued, 
knowingly  or  otherwise.  So  far  as  appears, 
they  may,  at  the  time  of  the  transaction, 
have  been  worth  $60,000,  the  amount  of  the 
par  value  of  the  stock  issued  in  exchange  for 
them,  or  more.  The  theory  of  the  court  be- 
low seems  to  have  been,  not  that  property 
wortji  less  than  $60,000  was  taken  at  $60,000, 
but  that  the  property — 1.  e.,  the  patent  rights 
— were  turned  Into  the  corporation  as  a  25 
per  cent,  payment  on  account  of  the  stock; 
the  respective  boards  of  directors  agreeing, 
expressly  or  impliedly,  that  said  rights 
should  be  taken  at  a  valuation  of  $15,000, 
or  25  per  cent,  of  the  par  value  of  the  stock 
issued  in  exchange  for  them.  We  see  noth- 
ing in  the  record  to  justify  this  view.  The 
transaction  between  the  two  corporations 
was  one  whereby  certain  property,  of  unas- 
certained value,  was  turned  over  to  the  Ma- 
rine Power  &  Electric  Company  in  exchange 
for  60,000  shares  of  Its  stock.  The  natural 
ind  ordinary  interpretation  of  such  a  trans- 
action is  that  the  property  is  taken  In  pay- 
ment for  the  given  number  of  shares,  and,  in 
the  absence  of  anything  showing  the  fixing 
of  a  smaller  valuation  upon  the  property,  it 
must  be  deemed  to  be  transferred  and  taken 
as  payment  of  the  par  value  of  the  shares. 
In  other  words,  the  two  corporations  plainly 
intended  to  issue  the  stock  as  fully  paid.  It 
is  true  that  neither  the  resolutions  adopted 
by  the  respective  boards  of  directors,  nor  the 
contract  Itself,  contained  the  term  "fully 
paid  stock."  But  this  is  unimportant;  there 
being  nothing  to  show  that  there  was  any 
atteinpt  to  fix  a  valuation  which  would 
make  It  less  than  fully  paid.  Nor  do  we  at- 
tach any  significance  to  the  fact  that  the 
certificates  of  stock  did  not  describe  the 
shares  as  fully  paid.  It  is  a  very  common 
practice  to  Issue  certificates  containing  noth- 
ing to  show  whether  the  stock  is  fully  or 
part  paid.  No  Inference  against  full  pay- 
ment Is  to  be  drawn  from  the  silence  of  the 
certificate.  On  the  contrary,  where  the  case 
involved  the  rights  of  purchasers  from  the 
original  subscribers,  it  has  been  held  that 
the  presumption  arising  from  a  certificate  in 
this  form,  If  there  be  any  presumption.  Is 
that  the  stock  Is  fully  paid  for.  1  Cook  on 
Corp.  (6th  Ed.)  {  50;  Johnson  t.  LuUman,  15 
Mo.  App.  55. 


The  circumstance  upon  which  the  respond- 
ent places  his  main  reliance  Is  that,  prior  to 
the  agreement  for  the  issuance  of  the  60,000 
shares,  the  directors  of  the  Marine  Power  & 
Electric  Company  had  authorized  the  sale  of 
100,000  shares  at  25  cents  per  share.  But 
the  60,000  shares  issued'  in  return  for  the  pat-  - 
ent  rights  were  no  part  of  the  stock  thus  au- 
thorized to  be  sold.  The  sale  of  the  100,000 
shares  was  to  be  made  for  the  purpose  of 
erecting  a  plant,  and  the  resolution  authoriz- 
ing It  evidently  contemplated  sales  for  cash. 
The  fact  that  cash  sales  were  made  at  25 
cents  per  share  is  ho  proof  that  an  issue  of 
stock  In  exchange  for  patent  rights  was  in- 
tended to  be  or  was  at  the  same  rate.  The 
two  transactions  are  essentially  differoit, 
and  the  nature  of  each  must  be  determined 
from  its  own  facts. 

Under  the  allegations  of  the  complaint,  it 
would  have  been  open  to  the  plaintiff  to 
prove  that  the  patent  rights,  although  turn- 
ed in  at  a  valuation  of  $60,000,  were,  and 
were  known  or  believed  by  the  parties  to  be. 
worth  much  less.  Herron  Co.  v.  Shaw,  su- 
pra. But  no  such  proof  was  offered.  In  its 
absence  there  is  no  adequate  support  for  the 
finding  that  only  25  cents  per  share  had  been 
paid  on  the  stock  held  by  appellants. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 

We  concur:  ANOBLLOTTI,  a  J.; 
SHAW,  J.;  MBLVIN,  J.;  LORIGAN.  3.; 
HENSHAW,  J. 


ancia.  u 
BROWN  V.  BROWN.     (Sac.  2121.) 
(Supreme  Court  of  California.    April  7,  1915.) 

1.  DiVOBCK  «S»1T0— INTEBLOCUTOBT  DbCBEE 
— PbOPEBTT— EFFBCT  on  COllllVNtTT  PBOP- 
«BT?. 

Under  CSv.  Code,  H  131.  132,  providing  for 
interlocutory  and  final  decrees  in  divorce  ac- 
tions, an  Interlocutory  decree,  with  respect  to 
the  rights  of  husband  and  wife  in  the  property 
of  one  another,  does  not  sever  the  marriage  re- 
lation, which  subsists  in  that  respect  until  the 
final  decree  is  pronounced. 

[Ed,    Note.— For    other    cases,    see    Divorce, 
Cent.  Dig.  {§  552.  553;  Dec.  Dig.  <3=9l70.] 

2.  DivoBCE  $=3322— Final  Dbcbee— Pbopeb- 
TT— Effect  on  Commonitt  Pbopebtt. 

Under  Civ.  Code,  {  146,  providing  that,  if 
a  final  decree  for  divorce  be  rendered  for  ex- 
treme cruelty  or  adultery,  the  community  prop- 
erty shall  be  assigned  to  the  respective  parties 
in  such  proportions  as  the  court  may  deem  Just, 
and  that,  if  the  decree  be  rendered  on  any  other 
ground,  the  community  property  shall  be  equally 
divided,  where  the  final  decree  of  divorce  makes 
no  disposition  of  the  property,  the  parties  be- 
come tenants  in  common,  and,  if  the  cause  of 
divorce  was  not  cruelty  or  adultery,  each  will 
thereafter  be  owner  of  an  undivided  one-half, 
without  further  order  of  the  court;  but,  if  the 
decree  was  for  either  of  such  causes,  the  re- 
spective interests  of  the  parties  in  the  communi- 
ty property  are  subject  to  the  determination  in 
a  subsequent  proceeding. 

[EM.    Note.— For    other    cases,    see    Divorce, 
Cent.  Dig.  Si  822-825;  Dec.  Dig.  «=»322.] 
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8.  DlYOBCE     «s>322— IllTBXLOOtlTOBT     DSCBEB 
—    PBOFBBTT    SUBBBQUXjnn.T    AOqniBED    — 

Status. 

Under  Civ.  Code,  H  131,  132.  providing  for 
interlocutory  and  fiaal  decrees  in  divorce  ac- 
tions, property  acquired  by  a  husband  otherwise 
then  by  gift,  devise^  or  descent  before  or  after 
interlocutory  decree,  but  before  final  decree,  be- 
comes community  property. 

[Bid.    Note.— For    other    cases,    see    IMvorce, 
Cent  Dig.  U  822-825 ;  Dec  Dig.  «=»S22.] 
4.  DivoBCE    €=>822— FiNAi.    Dbcbeb— Eitbct 

ON   COMMUNITT  PBOPERTT. 

Where  the  complaint  in  a  divorce  action  al- 
leges that  there  i%,  no  community  property,  an 
interlocutory,  and  eventually  a  final,  decree  for 
the  wife  being  entered  thereon  by  default,  the 
former  wife,  on  death  of  the  husband  Intestate, 
has  no  rights  in  realty  which  was  his  property 
before  the  divorce  suit ;  such  a  judgment  or  de- 
cree being,  in  effect,  a  contract  between  the 
parties  that  it  shall  finally  adjudicate  every- 
thing embraced  in  the  allegations  of  the  com- 
plaint 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  {{  822-825;  Dec.  Dig.  «=>322.] 
6.  DivoBCE    «=9322— Final   Decbeb— Effect 

on  COUMUNITT   Pbopebtt  AcquiBED  DOB- 

INO  Pendency  of  Suit. 

Where  the  complaint  ic  a-  divorce  action 
alleged  that  there  was  no  community  property, 
an  interlocutory,  and  eventually  a  final,  decree 
being  entered  thereon  by  default  for  tlie  wife, 
she,  upon  death  of  the  husband  intestate,  be- 
came tenant  in  common  with  his  administrator 
in  realty  which  he  had  acquired  after  the  inter- 
locutory, bnt  before  the  final,  decree ;  since  there 
was  no  issue  tendered  in  the  action  concerning 
the  specific  property  for  the  decree  to  adjudi- 
cate. 

[Ed.    Note.— For   other    cases,    see    Divorce, 
Cent  Dig.  {{  822-S25;  Dec.  Dig.  ^=3322.] 
6.  Husband  and  Wife  «a279— Sepabation 

AOBEEUENT— BeSCISSION. 

Where  a  wife,  by  separation  agreement, 
purported  to  release  her  right*  in  the  commn- 
nity  property,  and  to  declare  subsequently  ac- 
quired property  the  separate  property  of  the 
person  acquiring  it,  after  the  execution  of  the 
agreement,  the  parties  becoming  reconciled  and 
living  together  as  husband  and  wife  for  several 
months,  orally  agreeing  to  set  aside  and  annul 
•uch  separation  agreement,  it  was  effectually 
canceled;  the  oral  agreement  having  been  ex- 
ecuted. 

[EM.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  SS  1054,  1066-1060;  Dec.  Dig. 
«=»279.] 

Department  1.  Appeal  from  Superior 
Court,  Sacramento  County ;  Peter  J.  Shields, 
Judge. 

Action  by  Baby  D.  Brown  against  Eva  S. 
Brown,  as  administratrix.  Judgment  for 
plaintiff,  and  defendant  api)eals.    Affirmed. 

Harris  &  March  (H.  C.  Beach,  of  San 
Francisco,  of  counsel),  for  api>ellant  J.  C. 
Sims  and  Myer  Jacobs,  both  of  San  Francisco 
(T.  E.  PawUcki,  of  San  Francisco,  of  coun- 
sel), for  respondent 

SHAW,  J.  The  object  of  the  plaintiff's 
action  herein  is  to  establish  her  title  as  ten- 
ant in  common  in  800  acres  of  land  of  which 
John  S.  Brown  died  seised,  and  to  be  let  in- 
to possession  thereof  in  common  with  the  de- 
fendant, who  is  the  administratrix  of  the  es- 


tate of  said  decedent  The  court  below  made 
findings  and  gave  judgment  in  favor  of  the 
plaintiff.  The  defendant  appeals  from  the 
Judgment,  and  claims  that  it  is  not  sustained 
by  the  findings. 

The  plaintiff  and  the  decedent,  John  S. 
Brown,  intermarried  on  May  1,  1903,  and  re- 
mained in  the  relation  of  husband  and  wife 
until  June  26,  1909,  when  the  marriage  was 
dissolved  by  a  final  decree  of  divorce  in  the 
superior  court  of  San  Francisco.  The  inter- 
locutory decree  on  which  the  final  decree  was 
founded  was  entered  on  June  22,  1908.  John 
S.  Brown  acquired  the  land  in  controversy 
by  conveyances  made  to  him  on  December  31, 
1908.  It  was  not  acquired  either  by  gift, 
devise,  or  descent  Tills,  it  will  be  noted, 
was  after  the  interlocutory  decree  of  divorce 
and  before  the  final  decree. 

[1,  2]  The  plaintifTs  claim  is  based  in  part 
on  certain  rules  of  law  which  have  been  set- 
tled by  former  decisions  of  this  court  and 
which  It  is  proper  here  to  state.  With  re- 
spect to  the  rights  of  a  husband  and  wife, 
respectively,  in  the  property  of  the  other,  an 
Interlocutory  decree  of  divorce,  given  under 
the  provisions  of  sections  131  and  132  of  the 
Civil  Code,  does  not  sever  the  marriage  rela- 
tion, and  they  remain  in  that  relation  until 
the  final  decree  of  divorce  is  pronounced. 
Estate  of  Dargle,  162  Cat.  61,  121  Pac  320 : 
Fereira  ▼.  Pereira,  156  CaL  9,  103  Pac.  488, 
23  L.  R.  A.  (N.  S.)  880, 134  Am.  St  Rep.  107; 
Grannls  v.  Superior  Court,  146  Cal.  260,  79 
Pac.  891,  106  Am.  St.  Rep.  23.  The  theory  of 
these  cases  seems  to  be  that  the  provision  for 
interlocutory  decrees  and  the  subsequent  de- 
lay of  one  year  before  the  entry  of  a  final  de- 
cree was  Intended  to  (^erate  as  a  method  of 
prolonging  the  action,  so  as  to  prevent  the  di- 
vorce from  being  hastily  accomplished,  and 
that  the  interlocutory  decree,  so  far  as  the 
termination  of  the  marriage  relation  is  con- 
cerned at  least.  Is  a  mere  step  in  the  proceed- 
ings. Where  the  final  decree  of  divorce  makes 
no  disposition  of  the  community  property,  the 
parties  become  tenants  in  common  of  such 
property.  If  the  cause  of  divorce  was  neither 
cruelty  nor  adultery,  each  will  thereafter  be 
the  owner  of  an  undivided  one-half  of  the  com- 
munity property  without  further  order  of 
the  court,  but,  if  given  for  either  of  said 
causes,  the  respective  interests  of  the  parties 
in  the  community  property  left  undisposed  of 
is  subject  to  the  determination  of  a  court  of 
competent  Jurisdiction  in  a  subsequent  action 
or  proceeding.  Civ.  Code,  |  146.  subds.  1. 
2;  De  Godey  v.  Godey,  39  Cal.  162;  Blggi 
V.  Blggi,  98  Cal.  38,  32  Pac.  803,  35  Am.  St 
Rep.  141;  Ktrschner  v.  Dietrich,  110  Cal. 
605,  42  Pac.  1064.  The  divorce  In  this  case 
was  rendered  upon  the  ground  of  willful  neg- 
lect on  the  part  of  the  husband. 

[31  That  proi>erty  acquired  by  the  husband 
otherwise  than  by  gift,  devise,  or  descent  aft- 
er the  action  is  begun  and  before  the  final 
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decree  Is  community  property  Is  manifest 
from  a  consideration  of  the  law  defining  sucb 
property  and  the  effect  of  sections  131  and 
132  of  the  Civil  Code.  The  office  of  the  in- 
terlocutory decree,  under  section  131,  Is  mere- 
ly that  of  "declaring  that  the  party  in  whose 
favor  the  court  decides  is  entitled  to  a  di- 
vorce." This  stands  for  a  year.  In  the 
meantime  neither  party,  alone,  may  dismiss 
the  action.  After  the  year  the  final  decree 
may  be  given  granting  the  divorce,  and  it  is 
at  tliat  time  that  the  Code  specifies  (section 
132),  that  the  court  may  give  "such  other 
and  further  relief  as  may  be  necessary  for 
the  complete  disposition  of  the  action."  As 
we  have  seen,  the  marriage  status  remains 
until  the  final  decree.  Sucb  property  acquir- 
ed after  the  interlocutory  decree  and  before 
final  decree  is  acquired  "after  marriage"  and 
before  its  termination,  and  is  therefore  com- 
munity property.  Civ.  Code,  |f  163,  164. 
There  is  nothing  anywhere  in  the  statute 
that  will  Justify  any  distinction,  in  this  re- 
spect, between  property  acquired  before  the 
suit  is  begun  and  that  acquired  afterward 
during  the  existence  of  the  marriage  relation, 
or  to  sanction  the  theory  that  the  interlocu- 
tory decree  affects  the  character  of  property 
acquired  afterward,  and  not  disposed  of 
thereby. 

Under  the  rules  Just  stated,  we  think  it 
must  be  conceded  that  the  plaintiff  Is  seised 
of  an  undivided  one-half  of  this  property, 
unless  it  shall  appear  that  the  matter  was  ad- 
judicated otherwise  by  the  decree  of  divorce. 
For  the  consideration  of  this  question  a  fur- 
ther statement  of  facts  Is  necessary. 

[4,  t]  The  action  for  divorce  was  begun  on 
May  23,  1008.  The  complaint  alleged  "that 
there  is  no  community  property,"  and  that 
Brown  was  worth  about  $500,  was  in  receipt 
of  a  professional  income  of  $250  a  month, 
and  was  able  to  support  the  plaintiff.  There 
was  no  prayer  for  alimony  or  for  an  allow- 
ance for  the  support  of  the  plaintiff.  The 
defendant.  Brown,  was  duly  served  with  sum- 
mons and  complaint,  and  made  default  in 
the  action,  whereupon  the  court,  upon  evi- 
dence produced  in  support  of  the  allegations 
of  the  complaint,  made  the  interlocutory  de- 
cree as  above  stated.  This  decree  recited 
that  all  the  allegations  of  the  complaint  were 
sustained  by  the  testimony  and  were  true; 
it  adjudged  that  the  plaintiff  was  entitled  to 
a  divorce,  and  declared  that  at  the  time  of 
the  final  decree  the  court  should  "grant  such 
other  and  further  relief  as  may  be  necessary 
to  a  complete  disposition  of  this  action,"  It 
did  not  mention  the  subject  of  community 
property  or  property  rights  of  any  kind.  No 
other  or  further  pleadings  were  filed,  and  at 
the  expiration  of  the  year  the  final  decree 
was  made  upon  the  motion  of  Ruby  D. 
Brown  and  upon  the  records  and  papers  in 
the  case.  It  adjudged  the  dissolution  of  the 
marriage,  and  made  no  order,  direction,  or 
«ven  mention  of  property  or  other  rights. 


It  is  earnestly  contended  by  the  respondent 
that  the  final  decree  is  of  no  force  whatever 
upon  the  right  of  the  plaintiff  in  the  proper- 
ty of  the  husband.  In  this  we  thinlc  the 
plaintiff  is  mistaken.  Where  a  defendant  Is 
served  with  a  summons  and  complaint  stat- 
ing the  facts  upon  which  he  is  required  to 
act,  and  he  makes  default,  he  is  presumed 
to  admit  all  the  facts  which  are  well  pleaded 
in  the  complaint  The  Judgment  wtilch  fol- 
lows upon  this  sort  of  admission  is,  in  con- 
templation of  law,  a  complete  adjudication 
of  all  the  rights  of  the  parties  embraced  in 
the  prayer  for  relief  and  arising  from  the 
facts  stated  In  the  complaint.  Including  the 
facts  in  his  favor  as  well  as  those  against 
him.  The  defendant  here  is  presumed  to 
have  acceded  to  the  proposition  embraced  in 
the  complaint  and  to  have  consented  that 
plaintiff  should  obtain  the  relief  therein  pray- 
ei  for,  upon  the  conditions  and  facts  set 
forth  in  the  complaint.  The  proceeding  is 
equivalent  to  a  statement  by  Brown  to  plain- 
tiff that  he  did  not  object  to  a  divorce  for 
the  cause  alleged,  based  upon  the  theory  that 
there  was  no  community  property  existing  at 
the  time  the  action  was  begun.  When  Judg- 
ment is  rendered  upon  such  a  complaint  and 
default,  it  becomes,  in  effect,  a  contract  be- 
tween the  parties  that  the  Judgment  shall  be 
final  with  respect  to  everything  properly  em- 
braced within  the  allegations  of  the  com- 
plaint and  in  the  prayer  for  relief.  1  Free- 
man on  Judgments,  {  330;  Hoh  t.  Hob,  84 
Wis.  378,  64  N.  W.  731.  Although  the  final 
decree  is  silent  as  to  property,  it  neverthe- 
less operates  as  an  adjudication  that  at  the 
time  the  action  was  begun  there  was  no  com- 
munity property.  Thompson  v.  McKay,  41 
Cal.  227 ;  Champion  v.  Woods,  79  Cal.  17,  21 
Pac.  634,  12  Am.  St  Rep.  126. 

This  proposition,  however,  does  not  deter- 
mine the  case.  The  plaintiff  does  not  here 
seek  am  interest  In  community  property  ex- 
isting when  the  action  for  divorce  was  be- 
gun; she  asserts  an  interest  in  that  which 
came  into  existence  after  the  interlocutory 
decree  therein  was  given.  The  general  rule 
that  a  Judgment  is  conclusive,  not  only  as  to 
that  which  is  actually  determined,  but  also 
as  to  every  other  matter  which  the  parties 
might  have  litigated  in  the  action,  is  not  al- 
ways applicable  literally.  Mr.  Freeman  on 
this  subject  says: 

"It  may  l>e  that  the  plaintiff  might  have 
united  other  causes  of  action  with  that  set  out 
in  his  complaint,  or  that  the  defendant  miiiit 
have  iaterposcd  counterclaims,  cross-bills,  ai^ 
equitable  defenses,  or  either  of  the  partiet  may 
have  acquired  new  rightt  pending  the  litigation. 
which  mleht,  by  permission  of  the  court,  hnve 
been  pleaded  by  supplemental  complaint  or  an- 
swer, and  therefore  might  have  been  litigated 
in  the  action.  But,  as  long  as  those  several 
matters  are  not  tendered  as  Issues  in  the  action, 
they  are  not  affected  by  it"    (Italics  ours.) 

And  further: 

"Thus  in  an  action  to  recover  real  estate,  th« 
defendant  cannot  put  in  evidence  a  titlf  ac- 
quired pendente  lite,  nnleaa  he  haa  oieaded  it 
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by  a  sapplementa]  answer  (see  Bagley  v.  Ward, 
37  Cal.  120  [99  Am.  Dec.  256]) ;  and  therefore, 
where  he  had  not  so  pleaded  it,  he  Is  not  con- 
cluded from  asserting  it  in  a  subsequent  action." 
1  Freeman  on  Judgments,  i  249. 

Pertinent  to  this  point  is  the  following 
from  section  329  of  tlie  same  volame: 

"It  is  well  settled  that  the  issues  in  a  case 
ordinarily  refer  to  the  beginning  of  the  suit,  and 
that  matters  occurring  during  its  pendency  are 
not  in  issue,  and  cannot  be  received  in  evidence, 
unless  under  some  supplemental  pleading  filed 
by  permission  of  the  court.  So  far  as  the  plain- 
tiff is  concerned,  no  doubt  he  is  not  estopped 
from  asserting  any  title  acquired  after  the  com- 
mencement of  the  action,  because  he  must  gen- 
erally recover  upon  the  cause  of  action  held  by 
him  at  that  time,  and  cannot  be  aided  by  rights 
of  action  arising  afterwards." 

Tbese  principles  have  been  followed  in 
this  state.  Thus  In  Maddux  ▼.  County  Bank, 
129  Cal.  665,  62  Pac.  264,  79  Am.  St  Rep. 
143,  the  defendant  In  a  foreclosure  Judgment 
was  allowed,  by  a  subsequent  action,  to  re- 
cover money  wblch  the  foreclosure  plaintiff 
bad  received  from  collateral  held  by  it  as  se- 
curity for  the  mortgage  debt,  where  It  ap- 
peared that  the  money  had  been  so  received 
after  tbe  action  of  foreclosure  was  begun  and 
before  tbe  foreclosure  Judgment,  and  had  not 
been  then  credited  so  as  to  reduce  the  Judg- 
ment, and  that  the  defendant  had  not  appear- 
ed and  pleaded  tbe  same  as  part  payment 
In  People's  Bank  v.  Hodgdon,  64  CaL  97,  27 
Paa  938,  tbe  defendant,  against  whom  a  Judg- 
ment In  ejectment  had  been  rendered  In  a 
former  action  -between  the  parties,  tbe  title 
having  been  there  put  in  issue,  was  permitted 
to  assert  a  title  acquired  by  her  after  tbe  is- 
sues were  framed  in  tbe  former  action  and 
two  years  before  tbe  Judgment  against  her 
therein.  See,  also,  People  v.  HoUaday,  68 
Cal.  443,  9  Pac.  655 ;  Id.,  93  Oal.  245,  29  Pac. 
64,  27  Am.  St.  Rep.  186;  Valentine  v.  Ma- 
honey,  37  Cal.  396 ;  Hentlg  v.  Redden,  26  Am. 
St  Rep.  97,  note. 

Upon  tbe  same  principle  we  think  it  Is 
clear  that  tbe  Judgment  of  divorce  will  not 
prevent  plaintiff  from  claiming  an  interest  In 
community  property  acquired  after  the  begrin- 
nlng  of  tbe  action  and  before  the  final  Judg- 
ment if  there  was  no  Issue  tendered  In  that 
action  concerning  such  property.  The  record 
shows  that  no  adjudication  was  made  In 
that  case  barring  tbe  rights  of  tbe  wife  in 
tbe  property  here  In  controversy.  It  follows 
that  tbe  court  below  properly  decided  that 
the  plaintiff  was  entitled  to  an  undivided  one- 
balf  of  tbe  property. 

[6]  With  regard  to  the  separation  agree- 
ment made  by  Brown  and  wife  In  1906,  which 
purx)Orted  to  release  her  rights  in  the  com- 
mnnity  and  to  declare  subsequently  acquired 
property  the  separate  property  of  the  person 
acquiring  it  and  which  It  Is  claimed  bars  tbe 
present  action  of  plaintiff,  we  need  only  say 
that  the  findings  declare  that  some  four 
months  after  its  execution  the  parties  agreed 
to  bec«nie,  and  were,  reconciled;    that  they 


thenceforth  for  several  months  lived  and  co- 
habited together  as  husband  and  wife;  and 
that  In  pursuance  of  tbe  agreement  to  so 
live,  they  further'  orally  agreed  to,  and  did, 
set  aside  and  annul  said  agreement.  This 
was  an  executed  oral  agreement,  and  It  was 
a  sufficient  cancellation  of  the  previous  writ- 
ten agreement  of  separation,  dv.  Code,  $ 
1698;  Pearsall  v.  Henry,  163  Cal.  825,  95 
Pac.  154,  159.  Furthermore,  It  has  been  said 
that  tbe  reconciliation  coupled  with  cohabita- 
tion In  pursuance  thereof  operates  to  avoid 
the  agreement  for  separation.  Wells  v. 
Stout,  9  Cal.  498;  Sargent  v.  Sargent  106 
Cal  546,  39  Pac.  931.  This,  however.  It  is  not 
necessary  to  decide. 

We  perceive  no  ground  for  tbe  contention 
that  tbe  plaintiff  is  estopped  by  laches. 

Tbe  Judgment  is  affirmed. 


We     concur: 
SLOSS,  J. 


ANGELLOTTI,      C.      J.; 


(170  Cal.  i) 
BROWN  V.  BROWN.     (Sac.  2122.) 
(Supreme  Court  of  California.     April  7,  1915.) 

Divorce  €=»172— Final  Dkcbeb— Effkot  on 

Community  Pbopkbtt. 

Where  the  complaint  in  a  divorce  action  al- 
leged that  there  was  no  community  property, 
a  final  decree  being  entered  thereon  by  default, 
the  former  wife,  upon  the  death  of  the  husband 
intestate,  had  no  rights  in  an  insurance  policy 
which  had,  in  fact  become  his  property  before 
the  action  for  divorce;  such  judgment  being  a 
final  adjudication  of  everything  properly  em- 
braced in  the  allegations  of  tbe  complaint  and 
the  prayer  for  relief. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Kg.  Si  559-561;  Dec.  Dig.  <8=>172.] 

Department  1.  Appeal  from  Superior 
Court,  Sacramento  County ;  Peter  J,  Shields, 
Judge. 

Action  by  Ruby  D.  Brown  against  Eva  S. 
Brown,  as  administratrix.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

Harris  &  March  (H.  C,  Beach,  of  San 
Francisco,  of  counsel),  for  appellant  J.  C. 
Sims  and  Myer  Jacobs,  both  of  San  Francisco 
(T.  E.  Pawllckl,  of  San  Frandsco,  of  counsel), 
for  respondent 

SHAW,  J.  This  action.  In  all  except  two 
particulars,  Is  tbe  same  aa  the  actl<m  of 
Brown  v.  Brown,  147  Pac.  1168  (Sac.  2121), 
this  day  decided.  We  refer  to  that  action  for 
a  more  particular  statement  of  the  facts. 
The  appeal  is  by  tbe  defendant  from  tbe 
Judgment  in  favor  of  tbe  plaintiff,  declar- 
ing that  the  plaintiff  was  entitled  to  a  divi- 
sion of  the  proceeds  of  a  life  Insurance  policy 
belonging  to  tbe  estate  of  John  S.  Brown, 
deceased. 

The  only  difference  between  this  case  and 
tbe  other  case  above  mentioned  is  that  here 
tbe  property  Is  personal  property,  while  there 
It  was  real  estate,  and  here  It  consists  of 
an  Insurance  policy  which  bad  become  the 
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property  of  Brown  before  the  action  for 
divorce  waa  begun.  In  consequence  of  tbe 
date  of  its  acquisition  by  Brown,  said  policy, 
If  It  was  community  property,  was  in  exist- 
ence as  such  at  the  time  the  action  for 
divorce  was  begun.  Upon  tbe  principles  laid 
down  in  case  No.  2121,  aforesaid,  it  would 
follow  that  the  Judgment  of  divorce,  based 
upon  tbe  complaint  declaring  that  there  was 
no  community  property,  is  a  conclusive  de- 
termination against  the  plaintllf  that  this 
property  is  not  community  property,  and  by 
said  Judgment  she  is  estopped  from  claim- 
ing any  interest  whatever  In  tbla  part  of  tbe 
estate  of  Brown. 
The  Judgment  is  reversed. 


We     concur: 
SLOSS,  3. 


ANGBLLOTTI,     a     J.; 


(169  C>I.  772) 

ESCONDIDO  MUTUAL  WATEB  CO.  v. 

CITY  OF  ESCONDIDO. 

(L.  A.  3446.) 

(Supreme  Court  of  California.    April  2,  1915.) 

1.  Waters  and  Water  Codrbes  «=»200  — 
Public  Water  Supply— Mutual  XhrioaI 
TiON  Company. 

A  mutual  Irrigation  company,  which  never 
voluntarily  furniabed  water  to  a  dty  or  its  in- 
habitants except  tbe  proportionate  share  to 
which  it  waa  entitled  by  virtue  of  its  owner- 
ship of  stock  in  the  corporation,  did  not  assume 
tbe  public  duty  of  supplying  water  to  the  city 
for  municipal  purposes,  so  as  to  be  required 
to  continue  to  perform  that  duty  in  accord- 
ance with  the  needs  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  274;  Dec  Dig. 
«=3200.] 

2.  Waters  anh  Water  Courses  ^3200  — 
Public  Water  Supplt— Mutual  Irbiqa- 
TION  Cokpant. 

A  mutual  irrigation  company,  which  ac- 
quired, with  the  consent  of  a  city,  from  a  water 
works  company,  the  right  to  the  water  which 
that  company  had  formerly  used  to  supply  the 
city,  and  which  thereafter  was  devoted  to  the 
purposes  of  the  Irrigation  company,  did  not 
thereby  take  upon  itself  the  duty  of  supplying 
the  ci^  with  water,  since  the  right  of  the  city  to 
tbe  continued  use  of  tbe  water  was  alMmdoned 
by  its  consent  to  tbe  transfer. 

W'Rd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  |  274;    Dec  Dig. 
«s»200.] 

8.  Waters  and  Water  Courses  ^s»200— Mu- 
tual Irrioatior  Company  —  City  as 
Stockholder. 

Where  a  city  purchased  stock  In  a  mutnal 
Irrigation  company  which  had  bought  the  wa- 
ter rights  of  a  waterworks  company  which 
greviously  furnished  water  to  tbe  city,  it  tbere- 
y  contracted  that  it  was  entitled  to  receive 
only  the  amount  of  water  represented  by  its 
stock,  and  it  cannot  claim  that  tbe  company 
was  bound  to  continue  to  supply  it  with  suffi- 
cient water  for  its  needs. 

WBd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  f  274;    Dec  Dig. 
4S=>200.] 

4.  Waters  and  Water  Courses  «=>200— Mu> 
tual    iRBaoATioN    Company  —  City    as 
Stockholder— Ultra  Vires  Purchase. 
If  the   purchase  of  the   stock   was   ultra 

vires,  that  would  not  entitle  the  dty  to  demand 


a  continuance  of  tbe  former  service,  but  woald 
only  show  that  it  was  not  entitled  to  receive 
any  water. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses  Cent.   Dig.   i  274;    Dec  Dig. 
«s>200.] 

Department    2.      Appeal  from    Superior 

Court,  San  Diego  County;  W.  A.  Sloane, 
Judge. 

Action  by  the  Escondldo  Mutoal   Water 

Company   against   the   City  of   Escondldo. 

Judgment  for  the  plaintiff,  and  defendant 
appeals.     Affirmed. 

A.  M.  Thompson,  of  Escondldo,  and  J.  C. 
Hisar,  of  San  Diego,  for  appellant  Wright 
&  Winnek,  of  San  Diego,  for  respondent 

HENSHAW,  J.  Plaintiff  pleaded  that  it 
Is  a  mutual  water  company,  organized  under 
tbe  laws  of  the  state  of  California ;  that  the 
defendant,  at  the  time  of  plalntltTs  organi- 
zation, subscribed  for,  purchased,  and  ever 
since  has  been  the  owner  of  a  given  number 
of  shares  of  Its  capital  stock;  that,  by  vir- 
tue of  the  law  of  its  creation  and  by  virtue 
of  its  by-laws,  it  was  plaintiff's  duty  to  ap- 
portion the  water  which  it  controlled  and 
allot  it  to  its  stockholders  in  the  proportion 
which  their  shares  of  stock  bore  to  tbe  total 
issued  stock  of  tbe  company ;  that  it  so  did 
and  notlfled  defendant  of  the  amount  of  wa- 
ter to  which  the  latter  would  be  entitled  for 
the  year  beginning  on  tbe  Ist  day  of  May, 
1911;  that  by  August,  1911,  the  defendant 
had  used  and  consumed  all  of  the  water 
which  it  was  entitled  to  receive  from  plain- 
tiff; that  plaintiff  notified  defendant  of  this 
fact,  and  further  Informed  defendant  that 
it  was  entitled  to  receive  no  more  water  un- 
less it  secured  the  right  to  additional  water 
by  the  purchase  of  additional  stock.  De- 
fendant refused  to  consider  this  suggestion, 
and  plaintiff  caused  defendant's  supply  of 
water  to  be  shut  off.  Whereupon  defendant 
through  Its  town  marshal,  turned  on  the  sup- 
ply and  continued  to  use  additional  water. 
In  violation  of  the  law  and  of  the  rights  of 
plaintiff.  Plaintiff,  as  a  mntuai  water  com- 
pany, secures.  Impounds,  and  distributes  wa- 
ter to  Its  stockholders  ratably  and  at  cost 
By  the  law  of  its  creation  it  is  not  a  corpo- 
ration organized  for  profit,  and  this  illegal 
and  unwarranted  taking  by  defendant  of 
plaintilTs  water  Is  to  the  great  Injury  of 
plaintiff's  other  stockholders,  tbe  trustee  for 
aai  of  whom  plaintiff  1&  Plaintiff  prayed 
for  an  injunction  to  restrain  these  illegal 
acts.  The  complaint  was  verified.  Defend- 
ant answered  by  denlaL  It  admitted  and 
pleaded  that  it  did  own  the  shares  of  stock 
of  plaintiff  which  plaintiff  asserted  that  it 
owned,  but  denied  that  It  owned  them  in  any 
other  way  "except  as  a  mere  Incident  to  the 
land  held  by  said  dty  for  public  purposes, 
and  tliat  said  stock  Is  arppurtenant  to  the 
land,  so  held  by  the  dty  of  Escondldo."  Af 
firmatlvely  it  alleged: 
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"That  the  Land  &  Town  Company  of  Escon- 1 
dido  constructed  the  water  system  in  the  city 
of  Bscondido.  That  thereafter  the  Bscondido 
irrigation  district  purchased  said  system,  and 
that  said  Bscondido  irrigation  district  purchased 
water  and  constructed  a  reserroir,  all  of  which 
water  was  held  in  trust  for  distribution  in  the 
district  of  which  the  dty  of  Bscondido  is  a 
part.  That  said  water  so  impounded  was  sold 
to  the  inhabitants  of  said  district  That  there- 
after the  plaintiff  became  the  purchaser  of  the 
holdings  of  the  Bscondido  irrigation  district. 
That  said  water  so  obtained  oy  i^aintiff  is 
subject  to  all  of  the  conditions  impressed  bythe 
laws  of  the  state  of  California  thereon.  That 
the  said  plaintiff  has  continued  to  furnish  water 
to  numerous  parties  in  the  city  of  Bscondido  in 
the  same  manner  in  which  the  same  was  fur- 
nished and  under  all  of  the  conditions  as  the 
same  was  furnished  by  the  Bscondido  irriga- 
tion district  That  the  dty  of  Bscondido,  ex- 
ercising its  functions  as  a  municipal  corpora- 
tion, constructed  a  sewer  system.  That  after 
said  sewer  system  was  ccmstructed  said  city 
applied  to  the  plaintiff  for  water  to  flush  said 
sewer  system.  That  thereupon  the  said  plain- 
tiff connected  said  sewer  system  with  the  pipes 
of  plaintiff  and  has  continued  ever  since  to 
furnish  water  to  plaintiff  for  said  sewer  sys- 
t«n.  That  as  compensation  for  said  water  so 
furnished  by  plaintiff  the  dty  of  Bscondido  has 
paid  all  bills  presented  by  said  water  company 
for  such  water  so  furnished,  and  the  bills  tor 
such  service  have  been  presented  since  the  filing 
of  this  suit  and  paid  by  the  city  of  Bscondido 
to  the  30th  day  of  November,  1911.  That  the 
city  of  Bscondido  owns  no  shares  of  the  capital 
stock  of  the  plaintiff  corporation  in  connection 
with  said  sewer  system,  or  in  any  manner  oxi- 
nected  therewith.  That  the  city  of  Bscondido 
does  own  certain  shares  of  stock  in  the  plaintiff 
corporation  which  were  delivered  to  tne  dty 
of  Bscondido  in  connection  with  certain  real 
estate  owned  by  said  dty,  and  not  otherwise." 

The  court  fonnd  all  of  the  allegations  of 
tbe  complaint  true.  Touching  the  afflrmatlTe 
defense  of  defendant  it  found: 

"That  plaintiff  did,  darinf;  the  ^ear  18&>, 
acquire  the  reservoir  and  distributing  system 
now  owned  by  it  from  the  Bscondido  irriRn- 
tion  district  That  at  all  times  prior  to  the 
transfer  of  said  reservoir  and  distributing  sys- 
tem to  the  Bscondido  Mutual  Water  Company 
the  said  Bscondido  irrigation  district  was  en- 
gaged in  the  diversion,  storing,  and  distribution 
of  water  as  an  irrigation,  district  under  the 
laws  of  the  state  of  California,  and  was  at  no 
time  engaged  in  the  diversion,  collection,  stor- 
ing, and  distribution  of  water  as  a  public  serv- 
ice corporation;  that  at  all  times  since  tbe 
oivanization  of  the  Bscondido  Mutual  Water 
Company  and  the  transfer  to  it  of  the  reservoir 
and  distributing  system  referred  to  in  said  com- 
plaint and  answer,  said  Mutual  Water  Company 
has  diverted,  stored,  and  distributed  water  to 
the  city  of  Bscondido  and  its  inhabitants  under 
its  by-laws,  rules,  and  regulations,  for  coat  only 
and  not  for  profit  That  the  said  dty  of  Bscon- 
dido, defendant  herein,  has  not  purchased  water 
from  the  plaintiff  for  its  sewer  system,  and 
that  said  defendant  the  dty  of  Bscondido,  has 
used  only  the  water  which  was  apportioned  to 
it  bv  the  Bscondido  Mutual  Water  Company, 
by  the  resolntion  referred  td  in  its  complaint 
making  the  annual  apportionment  of  water  for 
the  year  1011  and  ending  April  30,  1912,  and 
such  additional  water  as  said  defendant  took 
from  plaintiff's  system  without  plaintiff's  con- 
sent" 

In  addition  to  these  findings,  It  was  stipu- 
lated: 

"That  in  1SS6  the  Bscondido  Land  &  Town 
Company  laid  certain  pipes  in  the  dty  of  Bs- 
condido, or  the  then  town  of  Bscondido,  and 
that  through  that  pipe  line,  or  pipe  lines,  it  sup- 


plied water  to  the  inhabitants  of  the  town  from 
wells  located  near  the  dty.  lliat  some  years 
later,  to  wit,  about  the  year  1895,  the  Bscon- 
dido irrigation  system  was  organized  under 
what  was  then  known  as  the  Wright  Irrigation 
Act  now  known  as  the  Bridgeford  Act  and 
that  subsequent  to  its  organization  it  took  over 
the  wells  and  pipe  line  that  liad  been  laid  by 
the  Land  &  Town  Company.  That  the  Bs- 
condido irrigation  district  filed  upon  and  ap- 
propriated and  diverted  end  impounded  water 
from  the  San  T>uis  Rey  river  and  distributed 
water  to  the  inhabitants  of.  the  Bscondido  ir- 
rigation district  through  its  aqueducts  and  from 
its  reservoir  located  about  six  miles  from  the 
city  of  Bscondido  until  the  year  1905.  That 
during  that  year,  under  proceedings  brought  by 
the  Bscondido  iirigation  district  under  the  act 
of  1903,  known  as  an  act  to  provide  for  the  dis- 
solution of  irrigation  districts,  the  Bscondido 
irrigation  district  was  dissolved  by  a  decree  of 
court,  from  which  no  appeal  was  taken.  That 
the  Bscondido  Mutual  Water  Company  was 
formed  the  same  year  by  authority  of  the  same 
act,  bein^  the  act  of  the  LKislature  providing 
for  the  dissolution  of  irrigauon  districts,  pass- 
ed in  tbe  year  1908,  for  the  express  purpose  of 
taking  over  the  franchises,  distributing  system, 
and  all  of  the  assets  of  the  Bscondido  irriga- 
tion district  That  a  sale  was  made  by  the 
Bscondido  irrigation  district  of  its  franchises 
and  all  its  assets,  including  the  distributing 
system,  and  all  the  pipe  line  which  has  been 
constructed  by  the  Land  &  Town  Company,  to 
the  Bscondido  Mutual  Water  Company.  That 
that  sale  was  approved  by  the  court,  and  there- 
after the  distributing  system,  franchises,  and 
all  of  the  property  became  the  property  of  the 
Bscondido  Mutual  Water  Company.  The  city 
of  Bscondido  was  part  of  the  Bscondido  irriga- 
tion district  and  is  now  within  the  territory 
supplied  with  water  by  the  Kscondido  Mutual 
Water  Cbrnpany." 

[1]  Appellant's  primary  and  principal  con- 
tention is  that  respondent  is.  chdrged  with 
the  pnblic  duty  of  supplying  to  appellant  such 
water  as  It  may  require  for  municipal  pur- 
poses. In  short,  that  respondent  is  a  corpora- 
tion which  has  undertaken  to  perform  this 
particular  character  of  public  service  end 
may  be  compelled  to  continue  to  do  so  in  ac- 
cordance with  the  needs  of  the  municipality 
np  to  the  capacity  of  respondent's  ability  to 
supply  water.  Under  this  general  head,  ap- 
pellant's argument  is  twofold,  one  branch  of 
it  being  that  plaintiff  has  voluntarily  under- 
tjaken  the  duty  of  furnishing  defendant  with 
water  for  its  inhabitants  and  for  municipal 
purposes,  such  as  the  flushing  of  its  sewers, 
and  having  engaged  In  this  public  enterprise, 
under  familiar  prindples,  will  be  compelled  to 
continue  in  the  performance  of  the  duty  so 
long  as  It  controls  the  water  supply  devoted 
to  that  use.  This  contention,  however,  may 
be  disposed  of  by  a  brief  reference  to  the 
findings,  which  are  abundantly  supported  and 
which  establish  that  the  only  water  which  tbe 
plaintiff  ever  voluntarily  furnished  to  de- 
fendant was  the  proportionate  share  of  water 
to  which  it  was  entitled  by  virtue  of  its  rela- 
tionship to  plaintiff  as  one  of  its  stockhold- 
ers, and  that  all  excess  of  water  which  de- 
fendant may  have  received  was  taken  frou\ 
plaintiff  by  defendant  by  force  and  aguiiist 
plaintiff's  protest  Certainly  no  such  right 
as  that  contended  for  can  arise  under  this 
state  of  facts. 
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[2]  The  second  branch  of  the  argument  is 
to  the  effect  that  as  the  Esc^ndldo  lAnd  & 
Town  Company  had  laid  certain  pipes 
through  which  the  water  was  carried  for  the 
supplying  of  the  inhabitants  of  the  town  of 
Escondido,  and  as  by  mesne  conveyance  tbe 
plaintiff  has  acquired  the  water  rights,  fran- 
chise, pipes,  eiid  pipe  line  of  this  company, 
this  acquisition  was  subject  always  to  the 
public  use  impressed  upon  these  properties 
and  franchises  of  the  Escondido  Land  & 
Town  Company.  Or,  in  other  words,  that  it 
became  tbe  continuing  duty  of  the  Escondido 
Irrigation  district,  wblch  first  acquired  these 
proi)ertle8,  and  so  in  turn  plaintiff's,  which 
acquired  the  properties  of  the  Escondido  Irri- 
gation system,  to  perform  the  public  service 
which  tbe  Escondido  Land  &  Town  Company 
had  taken  upon  itself  to  discharge.  Here, 
again,  it  may  be  pointed  out  that  tbe  findings 
negative  this  argument,  for  It  is  distinctly 
found  that  the  Escondido  Irrigation  district 
"was  at  no  time  engaged  in  tbe  diversion, 
collection,  storing,  and  distribution  of  w«ter 
as  a  public  service  corporation,"  and  that  It 
stored  and  distributed  water  to  tbe  inhabi- 
tants and  landowners  in  accordance  with  the 
law  governing  the  use  of  waters  controlled  by 
such  Irrigation  district 

It  would  be  sufllcient'here  to  point  out  that 
a  public  use  in  waters  may  cease  and  deter- 
mine, and  that  this  may  be  accomplished  by 
consent  of  all  parties  In  Interest,  or  by  opera- 
tion of  law.  It  is  to  be  borne  In  mind  that 
it  is  only  the  use  of  water  appropriated  for 
sale,  rental,  or  distribution  which  Is  a  public 
use  under  the  constitution  (article  14,  §  1), 
and  while  it  is  true  that  when  any  water  has 
been  so  devoted  to  a  public  use,  the  public, 
and  each  Individual  member  thereof  as  a 
part  of  the  public,  has  a  right  to  the  contin- 
ued use  of  that  water,  so  that  the  use  may 
not  be  changed  to  the  injury  of  those  entitled 
to  rely  upon  its  continuance,  and,  if  abandon- 
ed by  the  purveyors  of  the  use,  may  be  taken 
over  to  the  end  that  the  use  may  be  contin- 
ued, it  by  no  means  follows,  as  said  In  Fellows 
V.  City  of  Los  Angeles,  161  Cal.  52,  00  Pac. 
137,  that  the  public  use  impressed  upon  any 
particular  water  supply  may  not  be  abandon- 
ed. A  simple  Illustration  will  make  clear 
our  meaning.  A  man  has  developed  water 
from  wells  and  springs  upon  his  own  land 
and  has  devoted  that  water  to  the  public 
service  of  a  nearby  town.  He  is  using  the 
water  for  rental,  distribution,  and  sale.  Be 
has  Impressed  it  with  this  public  use.  Should 
he  undertake  to  sell  his  supply,  the  purchaser 
would  buy  it  with  tbe  burden  of  this  use  at- 
tached. Should  he  sell  his  lands,  the  pur- 
chaser of  the  lands,  if  be  acquired  the  water 
by  that  purchase,  would  take  them  under 
the  same  burden.  But  the  time  comes  when 
the  niunlrlpallty  acquires  a  separate  and  In- 
dependent supply,  and  itself  engages  In  the 
business  of  furnishing  its  inhabitants  as  well 


as  itself  with  water.  It  and  Its  Inhabitants 
absolutely  discontinue  the  use  of  tbe  other 
supply.  The  owner  or  controller  of  It  finds 
that  he  can  no  longer  dispose  of  It  by  rental, 
distribution  and  sale.  Can  It  be  doubted  that 
he  is  entitled  to  apply  this  water  to  beneficial 
purposes  upon  his  own  land,  end  that  tbe 
public  use,  with  which  theretofore  it  had 
been  impressed,  has  absolutely  ceased?  So 
in  this  case,  while  there  Is  no  direct  finding 
upon  the  question,  evwy  inference  to  be 
drawn  from  the  findings  made  is  that  there 
was  such  or  a  similar  abandonment  upon  the 
part  of  the  town  of  Escondido  of  the  right  to 
such  water  as  the  Escondido  Land  &  Town 
Company  liad  been  sui^lying.  This  inference, 
we  say,  necessarily  follows  from  the  specific 
finding  that  the  irrigation  district  was  at  no 
time  engaged  in  the  distribution  of  water  as 
a  public  service  corporation.  And  this  find- 
ing, coupled  with  the  evidentlBry  fact  that 
the  Escondido  Land  &  Town  Company  secur- 
ed water  from  wells  and  that  tbe  wells  for 
years  had  been  abandoned,  confirms  tbe  view 
we  have  Just  stated. 

[3]  But  it  is  not  neces.sary  even  to  go  so 
far.  It  certainly  is  manifest  from  the  find- 
ings that  the  city  of  Escondido  and  tbe  Es- 
condido Mutual  Water  Company  entered  Into 
a  contractual  adjustment  of  the  matter, 
which  adjustment  was  evidenced  by  the  dty 
becoming  a  stockholder  of  the  plaintiff ;  that 
the  result  of  this  was  that  the  city  agreed  to 
take  water  from  tbe  plaintiff  under  tbe  mu- 
tual plan,  by  which  plan  alone  the  plaintiff 
could  legally  furnish  water.  The  quantum 
of  water  to  which  it  was  entitled  was  govern- 
ed by  the  law  of  plalntifTs  creation  and  by 
the  by-laws  under  that  law  which  it  had 
adopted.  It  is  Idle  for  appellant  to  contend 
that  because  it  had  been  receiving  water 
under  this  arrangement  plaintiff  had  dedicat- 
ed to  defendant's  use  all  of  the  water  which 
defendant's  growing  needs  might  require,  to 
the  last  drop  which  it  might  be  able  to  im- 
pound. 

(4}  Equally  futile  is  appellant's  argnment 
that  its  acquisition  of  this  water  stock  for 
the  indicated  purposes  was  ultra  vires.  Ap- 
pellant uses  this  argument  in  an  effort  to 
show  that,  as  It  had  no  right  to  acquire  tbe 
stock,  so  It  had  no  right  to  take  tbe  water  as 
a  stockholder,  and  therefore  it  was  taking 
the  water  for  public  service  and  the  water 
was  impressed  with  the  public  use.  But  the 
logical  conclusion,  if  force  Is  to  be  given  to 
appellant's  argument  that  the  acquisition  of 
this  stock  was  ultra  vires  and  void,  is  that 
plaintiff  is  under  no  legal  compulsion  to  sup- 
ply defendant  with  any  water  whatsoever — a 
logical  and  legal  result  far  from  that  which 
defendant  seeks. 

The  Judgment  appealed  from  is  therefore 
affirmed. 

We  concur:  LOBIOAN.J.;  MELVIM,  J. 
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(U8  Cat.  (00) 
PRICE  ▼.  0CX3IDENTAI.  LIFE  INS.  CO. 
(Sac.  2116.) 
(Supreme  Court  of  California.    AprQ  6,  1915.) 

1.  Insurance  «s>646— Actions  on  Policies 
— BuBDBN  or  PboOf. 

In  an  action  on  a  policy  insuring  against 
bodily  injuries  effected  through  external,  vio- 
lent, and  accidental  means,  plaintiff  was  bound 
to  allege  and  prove,  as  a  part  of  her  case,  that 
the  death  of  insured  resulted  from  accident,  and 
it  was  not  incumbent  on  defendant  to  negative 
accident,  as  it  was  not  relying  upon  any  excep- 
tion, forfeiture,  breach  of  warranty,  or  other 
affirmative  ground  of  defense. 

[Ed.  Note. — l^or  other  cases,  see  Insurance, 
Cent.  Dig.  §S  155S,  1645-1668;  Dec.  Dig.  «=> 
646.] 

2.  Tbial  ^=3404— Findin6&-Fact8  ob  Con- 
clusions. 

In  an  action  on  a  policy  insuring  against 
injuries  effected  through  external,  violent,  and 
accidental  means,  a  finding  that  insured's  death 
did  not  result  from  accidental  causes  was  one  of 
fact  and  not  a  mere  conclusion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  St  957-962;  Dec  Dig.  «=>404.] 

3.  Trial   ^=3404— Findings— I  nconsistenct 
— Construction. 

The  findings  of  the  trial  court  must  be 
liberally  construed  in  support  of  the  judgment 
and  reconciled,  if  possible,  so  as  to  prevent  con- 
flict upon  material  points,  and  if,  without  trans- 
gressing the  bounds  of  fairness  and  reason,  any 
state  of  facts  is  conceivable  upon  which  all  of 
the  findings  would  be  true,  it  must  be  assumed 
that  such  state  of  facts  was  shown ;  the  evidence 
not  being  before  the  court. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {f  957-962 ;  Dec.  Dig.  <S=»404.] 

4.  Insurance   €=»449— Accident   Insubanck 
—Construction— "Accident." 

An  "accident/'  within  a  policy  insuring 
against  injuries  effected  through  external,  vio- 
lent, and  accidental  means,  is  a  casualty,  some- 
thing out  of  the  usual  course  of  events,  aifd 
which  happens  suddenly  and  unexpectedly  and 
without  any  design  on  the  part  of  the  person 
injured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  t  1162;  Dec.  Dig.  «=s>449. 

For  other  definitions,  see  Words  and  Phrase*, 
First  and  Second  Series.  Accident.] 

5.  Trial   $=3898— Findings— dNConsisrsNOT 

— Construction. 

While  the  fact  that  a  person  insured 
against  injuries  effected  throagn  external,  vio- 
lent, and  accidental  means  was  killed  by  a  bul- 
let from  a  firearm,  discharged  by  another  per- 
son, would,  standing  alone,  justify,  if  not  re- 
quire, the  inference  that  the  killing  was  acci- 
dental, this  inference  might  be  overcome  by  oth- 
er evidence,  since  if  the  killing  was  the  result 
of  an  encounter  with  deadly  weapons,  and  if 
insured  himself  invited  and  brought  on  such 
conflict,  the  death  would  not  be  accidental ;  and 
hence  findings  that  insured  was  killed  by  a  bul- 
let from  a  revolver  discharged  by  another  per- 
son, and  that  his  death  did  not  result  from  ac- 
cidental causes,  were  not  in  irreconcilable  con- 
flict and  supported  a  judgment  for  the  insur- 
ance company. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  M6,  947;  Dec.  Dig.  <S=»39a] 

In  Banki  Appeal  from  Superior  Court, 
Madera  County;   W.  M.  Conley,  Judge. 

Action  by  Agnes  M.  Price  against  the  Oc- 
cidoital  Life  Insurance  Company.    Judgment, 


for  defendant,  and  plaintiff   appeals.     At- 
0rmed. 

Robert  L.  Hargrove,  of  Madera,  for  appel- 
lant Chamberlain  &  Page  and  Raleigh  K. 
Rhodes,  of  Madera,  and  Benjamin  E.  Page, 
of  Los  Angeles,  for  respondent 

SLOSS,  J.  The  plaintiff  appeals  from  a 
Judgment  in  favor  of  defendant  In  an  action 
on  a  policy  of  accident  Insurance.  The  evi- 
dence is  not  before  us,  and  wq  are  called 
upon  to  determine  the  one  question,  whether 
the  findings  of  fact  support  the  Judgment 

By  the  policy,  William  A.  Price,  the  bus- 
band  of  plaintiff,  was  insured  in  the  principal 
sum  of  $2,500,  "against  bodily  injuries  not 
Intentionally  self-inflicted,  sustained  by  the 
insured  whUe  sane,  and  effected  directly  and 
independently  of  all  other  causes  through 
external,  violent,  and  accidental  means  (sui- 
cide, sane  or  Insape,  not  included)."  The 
policy  was  made  payable,  in  case  of  death,  to 
the  plaintiff. 

The  complaint  set  up  a  cause  of  action 
based  on  the  death  of  Price.  The  findings 
which  raisei  the  question  to  be  decided  are 
as  follows: 

"That  on  the  5th-.  day  of  July,  1910,  •  •  • 
said  William  A.  Price  •  •  ♦  sustained  bodi- 
ly injuries  from  a  bullet  then  and  there  striking 
and  entering  his  body,  from  a  revolver  then  and 
there  discharged  by  the  hands  of  one  Frank 
Kates,  by  reason  whereof  the  said  William  A. 
Price  then  and  there  died.  The  court  finds 
that  the  death  of  the  said  William  A.  Price  did 
not  result  directly  and  independently  of  all  oth- 
er causes  from  bodily  injuries  effected  through 
external,  violent,  and  accidental  means.  That 
the  death  of  said  William  A  Price  -did  not  re- 
sult from  accidental  causes." 

The  contention  of  the  appellant  is  that  the 
speciSc  findings  regarding  the  cause  and 
manner  of  Price's  death  conclusively  es- 
tablish that  the  death  resulted  from  violent, 
external,  and  accidental  means.  The  fur- 
ther finding  that  death  did  not  result  from 
accidental  mean^  is  asserted  to  be  a  mere 
c<Hicluslon,  and  a  conclusion  at  variance  with 
the  specific  facts  found. 

[1, 2]  The  plaintiff  was  bound  to  establish, 
as  a  part  of  her  case^  that  death  resulted 
from  accident  It  was  not  incumbent  on  the 
defendant  to  negative  accident  The  in- 
suring company  was  not  relying  npon  any 
exception,  forfeiture,  breach  of  warranty,  or 
other  affirmative  ground  of  defense.  The 
contract  was  one  which  Insured  against  death 
resulting  from  injuries  "effected  directly 
•  •  •  through  external,  violent,  and  ac- 
cidental means."  In  order  to  recover,  the 
plaintiff  was  bound  to  allege  and  prove  an  In- 
Jury  of  the  kind  covered  by  the  contract;  i. 
e.,  one  effected  through  external,  violent  and 
accidental  means.  1  Cyc.  289;  Caruea  v. 
Iowa  State  Ass'n,  106  Iowa,  281.  76  N.  W. 
683,  68  Am.  St  Rep.  306;  Nat  Mas.  Ass'n  v. 
Shryock,  73  Fed.  775,  20  O.  a  A3;  Jeukin 
V.  Pac.  Mut  L  Ins.  Ca,  131  CaL  121.  63  Pao. 
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180.  Whether  or  not  Prlce'i)  death  resulted 
from  accidental  means  was  a  material  issne 
presented  by  the  pleadings,  and  the  finding 
on  this  issue  was  one  of  fact 

[3-S]  The  findings  made  by  the  trial  court 
must,  under  our  settled  rule,  be  given  a  liberal 
construction  in  support  of  the  Judgment,  and 
are,  if  possible,  to  be  reconciled  so  as  to 
prevent  any  conflict  upon  material  points. 
Ames  V.  City  of  San  Diego,  101  Ca^l.  390,  35 
Pac.  1005;  Murray  v.  Tulare  Irr.  Co.,  120 
Cal.  311,  49  Pac.  663,  62  Pac.  588 ;  Krasky  v. 
Wollpert,  134  CaL  338,  66  Pac.  309;  Peo.  H. 
Sav.  Bk.  T.  Blckard.  139  Cal.  285,  73  Pac. 
858.  If  we  can,  without  transgressing  the 
bounds  of  fairness  and  reason,  conceive  of 
any  state  of  facts  upon  which  all  of  the  find- 
ings would  be  true,  we  are  bound  to  assume 
that  this  state  of  facts  was  shown.  The 
term  "accident"  is  defined  in  Richards  r. 
Trav.  Ins.  Ca,  89  Cal.  170,  26  Pac.  762,  23 
Am.  St  Bep.  455,  as  "a  casualty — something 
out  of  the  usual  course  of  events,  and  which 
happens  suddenly  and  unexpectedly,  and 
without  any  design  on  the  part  of  the  person 
Injured."  The  fact  that  the  Insured  was 
killed  by  a  bullet  from  a  firearm  discharged 
by  another  person  would,  standing  alone, 
Justify,  if  not  require,  the'  Inference  that  the 
killing  was,  as  to  the  insured,  accidental. 
JenUn  v.  Mut  L.  Ins.  Co.,  131  Cal.  121,  63 
Pac.  180.  But  this  is  an  inference  which 
may  be  overcome  by  other  evidence.  If  it 
should  appear  that  the  killing  had  been  tbe 
result  of  an  encounter  with  deadly  weapons, 
and  that  the  deceased  had  himself  invited 
and  brought  on  such  confiict,  the  fatal  re- 
sult would  not  have  been  accidental,  so  far 
as  he  was  concerned.  A  situation  of  this 
kind  was  presented  In  Taliaferro  v.  Trav. 
Prot  Ass'n,  80  Ted.  368,  25  CCA.  494. 
There  the  court,  in  upholding  a  directed  ver- 
dict in  favor  of  the  insurance  company,  said: 

"Where  a  person  thus  invites  another  to  a 
deadly  encounter,  and  does  so  voluntarily,  his 
death,  if  he  sustains  a  mortal  wound,  cannot  be 
regarded  as  accidental,  by  any  definition  of  that 
term  which  has  heretofore  been  adopted.  It 
might  as  well  be  claimed  that  death  is  acciden- 
tal when  a  man  intentionally  throws  himself 
across  a  railroad  track  in  front  of  an  approach- 
ing train,  or  leaps  from  a  high  precipice,  or 
swallows  a  deadly  poison.  It  is  possible  that 
death  may  not  result  from  either  of  these  acts, 
but  death  is  the  result  which  would  naturally 
be  expected,  and,  if  such  is  the  result  it  is  not 
accidental." 

The  case  is  directly  in  point,  and  we  think 
its  reasoning  is  convincing.  Lovelace  v. 
Trav.  Prot  Ass'n,  126  Ma  104,  28  S.  W.  877, 
80  Ia  R.  A.  209,  47  Am.  St  Rep.  638,  relied 
on  by  appellant  is  not  in  conflict  There  the 
deceased  had  engaged  In  a  quarrel,  in*  the 
course  of  which  he  was  killed,  but  it  did  not 
appear  that  be  drew  a  weapon,  or  that  he 
knew  his  opponent  was  armed.  It  was  very 
properly  held  that  the  killing  was  "ac- 
cidental," because  the  circumstances  did  not 
show  that  the  insured  "voluntarily  assumed 


the  risk  of  death."  Here,  however,  in  the 
absence  of  the  evidence  produced  below,  we 
must  take  the  facts  to  t>e  that  Price  did 
voluntarily  assume  the  risk  of  deatli.  If  he 
did,  the  findings  are  reconcilable,  and  sup- 
port the  Judgment 
The  Judgmoit  is  affirmed. 

We  concur:  ANOBLLOTTI,  C.  J. ;  SHAW, 
fj.;  LOBIOAN,  J.;  HBNSHAW,  J.;  UEh- 
VIN,  J. 

(U»  Cal.  T8S) 

PEOPLE  ex  reL  HERSHET  et  aL  ▼.  RECLA- 
MATION DIST.  NO.  108.     (Sac.  2289.) 
(Supreme  Court  of  California.    April  5,  1915.) 
Quo  Wabbanto  «=»62— Appkal— Pahtibs— At- 

TOBMET  GbNEBAU 

An  appeal  from  judgment  in  quo  warranto 
proceedings  could  not  be  taken  by  the  relators 
alone  "because  they  are  parties  in  interest  and 
because  the  Attorney  Goieral  declines  to  take 
an  appeal  in  the  name  of  the  state,"  since  the 
relators,  in  such  proceedings,  which  may  be 
brought  and  maintained  only  by  the  Attorney 
General  in  the  name  of  the  people,  are  not  par- 
ties. 

[Ed.  Note.— For  other  cases,  see  Quo  Warran- 
to, Cent  Dig.  J  73;  Dec.  Dig.  «=362.1 

In  Bank.  Appeal  from  Superior  Court; 
Tolo  County:  N.  W.  Hawkins,  Judge. 

Quo  warranto  by -the  People,  on  the  rela- 
tion of  Ella  L.  Hershey  and  others,  against 
Reclamation  District  Na  108.  Judgment  for 
defendant,  and  relators  alone  appeaL  De- 
fendant's motion  to  dismiss  appeal  granted. 

Black  &  Clark,  of  San  Francisco,  for  ap- 
pellant. Devlin  &  Devlin,  of  Sacramento,  tot 
respondent 

PER  CURIAM.  In  this  action  (quo  war- 
ranto) instituted  by  the  people  of  the  state 
of  California  upon  the  relation  of  appellants, 
the  relators  alone  are  attempting  to  appeal 
from  a  Judgment  for  defendant  given  upon 
sustaining  a  demurrer  to  the  complaint  The 
notice  of  appeal  states  that  they  take  the  ap- 
peal "because  they  are  parties  in  Interest 
and  because  the  Attorney  General  declines 
to  take  an  appeal  in  the  name  of  the  state." 
Under  our  law  such  an  action  may  I>e  brought 
and  maintained  only  by  the  Attorney  General 
in  the  name  of  the  people  of  the  state,  and 
the  relators  are  not  "parties"  to  the  action. 
An  attempt  to  appeal  by  them  alone  Is  neces- 
sarily iuetTectual  for  any  purpose. 

The  motion  to  dismiss  the  appeal  is 
granted. 

(»  Cal.  A.  «a) 
RANDISI  V.  SIMONE  et  aL    {dr.  1590.) 
(District  Oiurt  of  Appeal,  Second  District  Cal- 
ifornia.   Feb.  26,  1015.) 

1.  Appbai.  and  Ebbob  6=>934  —  Fill dinos — 
JuDOMENT— Review. 

Findings  must  be  construed  to  uphold  the 
judgment,  and  when,  from  the  facts  found,  other 
facts  may  be  inferred  which  will  support  the 
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judgment,  such  infereoce  wlU  be  deemed  to  have 
been  made  by  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3777-8781,  8782;  Dec.  Dig. 
«S9834.] 

2.  Bills  and  Notes  «=>94— Gonbideratior— 

SUFFICIKNCT  —  COVPBOmfiK    OV    DOUBITOI. 

Claih. 

A  compromise  of  a  doubtful  claim  asserted 
in  good  faith  is  a  consideration  for  a  new  prom- 
ise, and  for  a  note  evidencing  the  new  prom- 
ise. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  ||  16&-173,  175-181,  186-188, 
1»2.  193, 19&-198,  200.  202-207.  212;  Dec  Dig. 
«=>94.1 

3.  Biixs  AND  Notes  «=»92— Considbbation— 
suffigiknot  —  coufbomibb  ov  doubtfxtl 
Claim. 

Where  plaintiff  accused  defendants,  as  fac- 
tors charged  with  the  sale  of  goods,  with  act- 
ing in  bad  faith,  and  on  being  threatened  with 
suit,  based  on  their  action  in  the  matter,  an  ad- 
justment of  the  controversy  was  had,  whereby 
defendants  bought  the  goods  and  gave  a  note  for 
the  price,  title  to  the  goods  passed  to  defend- 
ants on  the  giving  of  the  note,  which  was  sup- 
ported by  sufficient  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Motes,  Cent  Dis.  {{  106-173.  17&-205.  208-212; 
Dec.  Dig.  <S=>92.} 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   M.  T.  Farmer,  Judge. 

Action  by  Mariano  Randisi  against  V.  B. 
Simone  and  another.  From  a  Judgment  tor 
plaintiff,  defendants  appeal.    AfBrmed. 

MacGowen  &  Haas,  of  Los  Angeles,  for  ap- 
pellants. Joseph  Smith  and  Carroll  B.  King, 
both  of  Los  Angeles,  for  respondent 

SHAW,  J.  Action  to  recover  niton  a  prom- 
issory note  made  and  delivered  to  plaintifl 
by  defendanta  Judgment  went  for  plaintiff, 
from  which  defendants  appeal  upon  the  Jndg- 
juent  rolL 

The  note  was  given  in  renewal  of  a  prior 
note  made  to  plaintiff  by  defendants,  which 
note,  as  appears  from  the  findings,  was  given 
under  drcnmstances  as  follows:  Some 
months  before  the  making  thereof,  plaintiff 
and  defendants  agreed  that  the  former 
should,  in  June,  1911,  ship,  consigned  to  the 
latter  In  New  York  City,  a  car  load  of  wine, 
which  plaintiff  then  had  in  the  city  of  Los 
Angeles,  and  which  defendants  would  sell ; 
it  tielng  agreed  that  as  compensation  tor 
their  service  In  effecting  such  sale  they 
should  retain  all  the  proceeds  thereof  in  ex- 
cess of  $13  per  barrel ;  that  by  reason  of  the 
wine  being  of  an  Inferior  quality  defendants 
were  unable  to  readily  sell  the  same;  that 
thereupon  defendants  paid  the  shipping 
charges  and  stored  the  wine,  and  two  months 
later,  on  their  return  to  Los  Angeles,  inform- 
ed plaintiff  of  their  Inability  to  make  the  sale 
and  of  the  fact  that  they  -  had  stored  the 
same.  Thereupon  plaintiff  charged  them 
with  bad  faith  and  threatened  them  with  a 
suit,  but  stated  "that,  if  they  would  sign  a 
note  for  $900,  he  would  make  for  them  with- 
in three   months  thereafter  $8,000";    "that 


thereupon  said  defendants  signed  a  note  for 
$900,  dated  Sei>temher  11,  1011,  due  one  year 
after  date,  and  delivered  the  same  to  said 
plaintiff;  that  said  oral  promise  was  made 
in  September,  1911,  and  that  the  said  note  so 
dated  September  11, 1911,  was  so  given  part- 
ly In  reliance  of  this  promise,  partly  to  nycM 
a  suit,  and  partly  as  a  bond  of  security  for 
the  car  load  of  wine  which  then  stood  In  de- 
fendants' name  in  New  Tork  City;  that 
thereafter,  in  December  of  1911,  defendants 
sold  said  wine  so  stored  in  New  Tork  City 
for  an  amount  hardly  sufficient  to  pay  costs 
of  shipping  and  storage  of  the  same;  and 
that  said  plaintiff  never  has  made  for  said 
defendants  the  said  sum  of  $3,000  In  accord- 
ance with  said  promise." 

[1, 2]  Appellants  attack  the  findings,  insist- 
ing that  they  do  not  support  the  judgment 
It  is  a  rule  of  construction  that  findings  will 
be  so  construed  as  to  uphold,  rather  than  to 
defeat  the  judgment;  and  when,  from  facts 
found  by  the  court,  other  facts  may  be  infer- 
red which  win  support  tbe  judgment  such 
Inference  will  be  deemed  to  have  been  made 
by  the  trial  court.  The  compromise  of  a 
doubtful  claim  asserted  In  good  faith  consti- 
tutes a  sufficient  consideration  for  a  new 
promise^  Whether  or  not  defendants'  con- 
duct vrlth  reference  to  and  the  handling  of 
the  wine  had  been  such  as  to  justify  plaintiff, 
in  good  faith,  in  believing  he  had  a  cause  of 
action  against  them,  is  not  specifically  found. 
Since,  however,  plaintiff  did  assert  a  claim 
upon  which  he  threatened  to  sue  them, 
which,  If  made  in  good  faith,  the  surrender 
thereof  would  constitute  a  sufficient  consid- 
eration for  the  note,  such  finding  will  be 
deemed  Implied. 

[3]  It  is  immaterial  that  other  matters 
than  the  compromise  of  this  claim  may  have 
entered  into  the  consideration  for  the  giving 
of  the  note.  "The  law  does  not  weigh  the 
quantum  of  tbe  consideration."  Whelan  v. 
Swain,  132  Cal.  389,  64  Pac.  560.  Construing 
the  findings,  as  we  must  most  favorably  in 
support  of  the  judgment,  It  appears  there- 
from that  the  plaintiff  accused  defendante, 
as  factors  charged  with  the  sale  of  the  wine, 
with  acting  In  bad  faith,  and  upon  being 
threatened  with  suit  based  upon  their  action 
in  the  matter,  an  adjustment  of  the  contro- 
versy was  had,  whereby  defendants  bought 
the  wine,  for  the  purchase  price  of  which 
they  gave  their  note  for  $900.  This  view  is 
borne  out  by  the  fact  that  In  December  fol- 
lowing the  date  of  tbe  original  note,  they 
sold  the  wine  without  regard  to  the  price 
fixed  therefor  by  plaintiff  In  the  original  con- 
tract and  made  no  accounting  to  him  of  the 
proceeds.  We  think  it  sufficiently  appears 
from  the  findings  that  upon  the  giving  of  the 
note  the  title  to  the  wine  passed  to  defend- 
ants, who  thereafter  disposed  of  it  as  their 
own ;  neither  plaintiff  asserting  nor  defend- 
ants recognizing  In  him  any  right  or  interest 
therein. 


^EsFor  othar  CMM  M*  I 
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So  tar  as  concerns  the  promise  of  plaintiff 
to  make  $3,000  within  three  months  for  de- 
fendants, it  is  to  be  noted  that  when  they 
gave  their  renewal  note  the  time  had  long 
since  passed  for  the  performance  of  such 
promise,  and  it  may  well  be  claimed  that,  if 
defendants  relied  upon  such  unfulfilled  prom- 
ise as  a  defense  to  the  note,  they  should  have 
asserted  such  claim  when  called  upon  to  re- 
new the  original  note ;  otherwise  be  deemed 
to  have  waived  it 

The  Judgment  is  afiSrmed. 

We  concur:  CONREY,  P.  J.;  JAMES,  J. 


(26  Cal.  A.  S69) 

PEOPLE  T.  TRAICHOFF.    (Or.  566.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    Feb.  26,  1915.) 

1.  Homicide  <s=3282  —  Sufficienct  of  Evi- 
DBNCB— Premeditation. 

In  a  prosecution  for  murder,  evidence  held 
sufficient  to  take  to  the  jury  the  question  wheth- 
er the  defendant  acted  with  ptiemeditation,  so 
as  to  be  guilty  of  murder  in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  574;   Dec.  Dig.  <3=>282.] 

2.  Homicide  <S=322— Fibst  Dkobee  Mubdeb— 
Pbemeditation. 

For  a  homicide  to  be  premeditated,  so  as 
to  be  first  degree  murder,  there  need  be  no  ap- 
preciable time  between  the  intent  to  kill  and  the 
killing,  if  the  act  be  preceded  by  a  concurrence 
of  will,  deliberation,  and  premeditation  on  the 
part  of  the  slayer. 

[Bid.  Mote.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  35-38;   Dec.  Dig.  «=>22.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  H.  Caba- 
niss,  Judge. 

Chris.  Traichoff  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.    AflSrmed. 

Henry  B.  Lister  and  D.  J.  Fitzsimmons, 
both  of  San  Francisco,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  F.  L.  Guerena,  Deputy 
Atty.  Gen.,  for  the  People. 

PER  CURIAM.  The  defendant  was  charg- 
ed with  the  crime  of  murder  and  convicted 
of  murder  in  the  first  degree,  with  recom- 
mendation of  life'  imprisonment  and  sen- 
tenced accordingly.  The  appeal  is  from  the 
Judgment  and  from  the  order  of  the  court 
denying  the  defendant's  motions  in  arrest  of 
Judgment  and  for  a  new  trial. 

[1]  Defendant  concedes  that  the  evidence 
in  the  case  shows  that  the  defendant  killed 
the  deceased  without  sufficient  provocation 
and  with  malice,  but  claims  that  there  was 
no  evidence  to  show  premeditation,  and  hence 
asserts  that  a  verdict  of  murder  in  the  sec- 
ond degree  is  all  that  the  evidence  in  this 
case  will  support 

The  deceased  was  a  married  woman,  whom 
defendant  had  met  a  short  time  prior  to  the 
homicide  in  Portland,  Or.,  from  whence  he 
brought  her  to  San  Francisco,  where  they 
lived  together  until  he  shot  her.    One  of  the 


witnesses  testified  that  the  defendant  stated 
to  him  that  the  reason  he  shot  the  deceased 
was  that  she  was  going  to  leave  him ;  that 
he  had  spent  about  $700  on  her ;  and  that  she 
had  left  him  before.  A  friend  of  the  couple, 
who  was  visiting  them  Just  prior  to  the  shoot- 
ing, stated  that  they  had  had  a  quarrel  over 
the  defendant's  refusal  to  get  the  deceased 
some  needles ;  that  the  deceased  swore  at  the 
defendant,  stating  that  she  was  going  to  leave 
him,  and  proceeded  to  pack  her  trunk,  where- 
upon the  defendant  said  that  he  would  leave, 
too,  opened  his  suit  case,  and  took  out  a  re-, 
volver,  whereupon  the  witness  left  the  room. 
Just  as  he  was  closing  the  door  he  heard  a 
shot  The  autopsy  surgeon  testified  that  six 
bullets  had  been  fired  into  the  body  of  the 
deceased. 

[2]  There  need  be  no  appreciable  space  of 
time  between  the  Intent  to  kill  and  the  act 
of  killing.  It  Is  only  necessary  that  the  act 
of  killing  be  preceded  by  a  concurrence  of  will, 
deliberation,  and  premeditation  on  the  part 
of  the  slayer;  and,  if  such  is  the  case,  the 
killing  is  murder  in  the  first  degree  (People 
V.  WUliams,  43  CaL  344;  People  v.  Pool,  27 
Cal.  685 ;  People  v.  CotU,  48  Cal.  166;  Peo- 
ple V.  Jamarillo,  67  Cat  111) ;  and  the  ques- 
tion of  whether  or  not  the  defendant  in  this 
case  acted  with  deliberation  or  premedita- 
tion tn  the  act  of  killing  was,  under  the  cir- 
cumstances Just  narrated,  clearly  a  question 
of  fact  for  the  Jury. 

The  Judgment  and  orders  are  affirmed. 


(26  Cal.  A.  a4) 
MUNCX  V.  THOMPSON.     (Civ.  1600.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  24,  1915.)  . 

1.  Bbokebs    ®=>43— EMPiAniBitT— Wbittbh 

AUXHOBIZATION. 

An  owner  executing  an  instrumoit  reciting 
that  he  desires  to  make  an  exchange  of  real  es- 
tate for  property  owned  by  a  third  person  on 
terms  prescribed,  and  that  be  authorizes  an 
agent  to  act  as  bis  agent  in  negotiating  an  ex- 
change and  pay  bim  a  commission  as  per  ver- 
bal agreement  on  his  effecting  an  exchange,  there- 
by authorizes  the  agent  in  writing,  to  negotiate 
the  exchange,  and  failure  to  specify  the  commis- 
sion does  not  render  the  instrument  void,  under 
Civ.  Code,  S  1624,  subd.  8,  for,  in' the  absence 
of  any  agreement  as  to  commission,  the  agent 
may  recover  reasonable  compensation  or  com- 
pensation fixed  by  verbal  agreement. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  i  44;    Dec.  Dig.  <S=>43.] 

2.  Contbacts  «=»94 — Execution- Fraud. 

A  party  signing  a  contract  without  reading 
it  is  not  entitled  to  have  the  same  set  aside  for 
fraud,  where  the  adverse  party  made  no  repre- 
sentations as  to  the  contents  of  the  instrument. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Die.  SI  420-430,  1160.  1164,  1165;  Dec 
Dig.  •8=»^.] 

Appeal  from  Superior  0>urt  Los  Angeles 
County;   John  W.  Sbenk,  Judge. 

Action  by  R.  E.  Muncy  against  William 
Thompson.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 
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Stahl  &  Sayles,  of  Los  Angeles,  for  appel- 
lant Tanner,  Odell,  OdeU  &  Taft  and  S.  W. 
Odell,  all  of  Los  Angeles,  for  resiMndent. 

SHAW,  J.  Action  by  a  real  estate  broker 
to  recover  commissions  for  negotiating  a  sale 
by  exchange  of  defendant's  real  estate.  De- 
fendant appeals  from  a  Judgment  entered  In 
favor  of  plaintiff. 

It  appears  that  defendant,  by  written  in- 
strument, expressed  a  desire  to  make  an  ex- 
change of  certain  real  estate  therein  describ- 
ed and  owned  by  him  for  certain  property 
owned  by  one  L.  H.  Webb;  the  terms  and 
conditions  of  the  exchange  proposed  being 
set  forth  in  said  writing,  which  further  con- 
tained the  following  provisions: 

"R.  E.  Muncy  is  hereby  authorised  to  act  as 
my  agent  in  negotiating  an  exchange,  and  I 
agree  that  if  I  shall  secure  an  acceptance  of  the 
proposition  to  exchange  the  above-descrihed 
property  on  the  above  terms.  •  •  •  And  it 
la  further  agreed  with  said  R.  E.  Money  that 
when  be  has  secured  an  acceptance  of  the  prop- 
osition to  exchange  the  above-described  proper- 
ty on  the  above  terms,  will  then  pay  the  sum  of 

commissions  as  per   verbal  agreement,    

dollars,  as  commissions  for  such  services.    •    •    • 

"[Signed]  Wm.  Thompson." 

Plaintiff  procured  Webb's  acceptance,  and, 
with  some  slight  modification  of  the  contract 
made  by  the  parties  thereto,  the  exchange 
was  consummated. 

[1]  The  written  Instrument,  construed  ac- 
cording to  the  plain  Import  of  Its  language, 
clearly  shows  that  defendant  authorized 
plaintiff  to  negotiate  the  exchange.  The  au- 
thorization being  in  writing,  the  fact  that  it 
did  not  specify  the  commission  to  be  paid  for 
the  service  rendered  did  not  subject  It  to  the 
objection  that  it  was  void  under  the  provi- 
sioDs  of  subdivision  6,  i  1624,  Civil  Code.  In 
the  absence  of  any  agreement  as  to  commis- 
sion, the  agent.  If  authorized  In  writing  to 
negotiate  a  sale  of  real  estate,  Is  entitled  to 
a  reasonable  compensation  for  his  services. 
Here  it  was  agreed  that  plaintiff  should  re- 
ceive the  commission  as  per  verbal  agree- 
ment, which  verbal  agreement  was  clearly  and 
properly  established  by  parol  evidence. 

[2]  In  his  answer  defendant  alleged  that 
his  signature  to  the  instrument  was  procured 
by  means  of  fraud  and  misrepresentations  of 
plaintiff.  The  court,  upon  abundant  evi- 
dence, found  these  allegations  to  be  untrue; 
Indeed,  the  only  evidence  in  support  of  the 
allegations  is  that  of  defendant,  who  testified 
that  he  signed  the  Instrument  when  he  did 
not  liave  his  eyeglasses  with  him  and  did  not 
know  whether  or  not  it  contained  the  provi- 
sion as  to  the  payment  of  commissions.  The 
document  was  presented  to  him  by  plaintiff, 
who,  BO  far  as  shown,  made  no  representa- 
tions whatever  as  to  Its  contents,  and  de 
fendant  makes  no  claim  that  he  was  unable 
to  read  without  glasses.  At  most,  his  evi- 
dence merely  shows  his  own  negligence  in 
signing  a  contract  without  first  acquainting 
himself  with  its  terms  and  condltiona    Such 


fact  does  not  entitle  him  to  set  aside  a  con- 
tract upon  the  grounds  of  fraud  and  misrep- 
resentation. 

The  appeal  is  wholly  without  merit,  and 
the  Judgment  is  therefore  affirmed. 

We  concur:    CONRET,  P.  J.;  JAMBS,  J. 

(26  Cal.  A.  68») 

MORTON  et  ux.  v,  SHANNON.    (Civ.  1472.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. March  3,  1016.  Rehearing  Denied 
by  Supreme  Court  April  29,  1015.) 

1.  JunouKNT  9=»143  —  DiscBETioN  of  the 
CouBT  —  Settino   Asidb  Default  Juno- 

UBNT. 

Under  Code  Civ.  Proc.  i  473,  authorizing 
the  court,  on  application  therefor  within  a  rea- 
sonable time,  to  relieve  a  party  from  a  judg- 
ment taken  against  him  through  inadvertence 
or  excusable  neglect,  the  superior  court's  denial 
of  defendant's  motion  to  vacate  a  default  judg- 
ment against  him,  on  conflicting  evidence  as  to 
his  illness  when  served  with  the  summons  and 
complaint,  which  judgment  was  not  entered  un- 
til four  days  after  the  time  to  plead  had  elapsed, 
and  which  motion  was  not  filed  until  six  days 
after  defendant's  notice  of  the  default,  was  not 
an  abuse  of  its  discretion. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §1  260,  270,  272-291;  Dec.  Dig.  «8=» 
143.] 

2.  Flkadino  €=346  —  Designation  and  Dii- 

BCBIPTION    of   PaBTIEB — SUFFICIENCT. 

In  an  action  for  goods  sold  and  delivered, 
in  which  the  caption  of  the  complaint  described 
plaintiffs  as  husband  and  wife,  such  designation 
was  merely  descriptio  personee,  and,  in  the  ab- 
sence of  a  demurrer,  the  reference  to  them  in 
the  complaint  as  "the  above-named  plaintiffs" 
made  the  caption  part  of  the  complaint  proper, 
so  that  it  was  not  defective  for  want  of  allega- 
tion that  the  plaintiffs  were  married. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  fi  101-103;   Dec.  Dig.  «s>46.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  E. 
Crothers,  Judge. 

Action  by  Frank  H.  Morton  and  wife 
against  W.  W.  'Shannon.  Judgment  for  plain- 
tiffs, by  default,  and,  from  an  order  denying 
his  motion  to  vacate  and  set  aside  the  Judg- 
ment, defendant  appeals.  Judgment  and 
order  affirmed. 

Wm.  Hoff  Cook  and  Charles  Stewart,  both 
of  San  Francisco,  for  appellant  C  A. 
Hennlng,  of  San  Francisco,  for  respondents. 

PER  CURIAM,  This  is  an  appeal  from  an 
order  denying  defendant's  motion  to  vacate 
and  set  aside  a  default  Judgment  entered  in 
favor  of  the  plaintiffs,  and  also  from  the 
Judgment  itself. 

The  complaint  states  a  cause  of  action  in 
the  form  of  a  common  count  for  certain  goods 
sold  and  delivered,  alleging  a  reasonable 
value  of  $501.25,  and  prays  for  Interest  and 
costs  of  suit 

[11  As  to  whether  or  not  a  default  should 
be  set  aside  upon  motion  made  under  the 
terms  of  section  473  is  a  matter  that  rests 
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so  largely  In  the  discretion  of  the  trial  court 
that  its  action  In  sucb  a  proceeding  will  not 
be  disturbed  on  appeal  unless  It  shall  be 
made  clearly  to  appear  that  there  was  an 
abuse  of  discretion.  True  It  is  that  the 
Supreme  Court  of  this  state  has  said,  by 
way  of  advice  to  trial  courts,-  that  their  dis- 
cretion is  better  exercised  when  it  tends  to 
bring  about  a  decision  of  the  cause  upon 
its  merits;  still  the  rule  Itself  as  Just  an- 
nounced has  neyer  been  relaxed.  To  repeat: 
"Unless  the  record  'clearly  shows  that  the  trial 
court  has  abused  its  discretion,  its  order,  wheth- 
er it  be  to  grant  or  deny  the  application,  will  be 
affirmed."  Ingrim  v.  Epperson,  137  Cal.  370, 
70  Pac.  165;  Alferitx  ▼.  Cahen,  145  Cal.  397. 
78  Pac.  878. 

Testing  the  record  on  this  appeal  by  the 
rule  announced,  we  are  constrained  to  hold 
that  the  order  of  the  trial  court  must  be  af- 
firmed. 

According  to  one  of  the  affidavits  filed  on 
behalf  of  the  appellant,  he  was  sick  on  the 
3d  day  of  October,  1913,  the  day  he  was 
served  with  a  copy  of  the  summons  and  com- 
plaint; and  he  was  delirious  and  out  of  his 
mind  from  that  date  until  the  17th  day  of  the 
same  month,  the  day;  on  which  bis  default 
was  entered.  This  affidavit  was  not  cor- 
roborated by  the  affidavit  of  a  physician,  or 
by  any  one,  except  the  defendant's  brother, 
who  says  that  on  the  16th  day  of  October  the 
defendant  appeared  to  be  in  a  dazed  condi- 
tion of  mind.  In  an  affidavit  of  the  process 
server,  a  disinterested  party,  be  averred  that 
the  defendant  was  not  111  on  the  day  he  was 
served  with  summons  and  complaint,  and 
that  he  appeared  to  be  in  a  normal  condi- 
tion of  mind.  The  trial  court  must  have  ac- 
cepted this  testimony  of  the  process  server 
as  true,  in  which  event  he  must  have  with- 
held credence  from  the  affidavit  filed  on  be- 
half of  the  defendant  just  referred  to. 

This  Is  not  a  case  of  "snap  Judgment,"  as 
suggested  by  appellant,  for  his  default  was 
not  taken  until  four  days  after  the  time  to 
plead  bad  elapsed,  and  It  was  several  days 
after  that,  and  six  days  according  to  his  own 
version  of  the  matter,  after  he  had  Imowl- 
edge  of  the  default,  before  notice  of  motion 
to  vacate  the  same  was  served  and  filed,  so 
that  Ills  own  conduct  in  the  premises  seems 
to  lend  weight  to  the  averment  by  the  process 
sen'er  that  the  defendant,  when  served  with 
summons,  stated  that  he  would  do  nothing, 
meaning  perhaps,  as  plaintiff  argues,  that  de- 
fendant intended  to  suffer  a  default  to  be 
taken  against  him,  for  at  no  time  did  he 
dispute  receiving  the  goods,  and  he  now 
raises  a  defense  which  although,  in  view  of 
the  object  of  the  statute  under  which  such 
defense  is  made,  may  be  considered  meritori- 
ous, is  still  largely  technical  in  character. 

[2]  As  to  the  appeal  from  the  Judgment, 
the  appellant  asserts  that  the  Judgment  Is 
not  sustained  by  the  Judgment  roll,  for  the 
reason  that  while  the  caption  of  the  coni- 


plalnt  stated  the  plaintiffs  as  Btank  B.  Mor- 
ton and  Margaret  Morton,  husband  and  wife, 
there  is  no  allegation  in  the  complaint  it- 
self that  the  plaintiffs  are  married.  A  case 
can  easily  be  Imagined  where  an  allegation  of 
marriage  would  be  necessary ;  but  tills  Is  not 
one  of  that  character  of  cases  where  any 
rights  arising  by  reason  of  the  marriage  re- 
lation are  involved.  The  plaintiffs  both  sue 
and  are  described  In  tlie  caption  as  being 
husband  and  wife;  and  In  a  case  of  this 
kind  the  words  are  purely  descriptlo  iier- 
soMB.  Wright  V.  Burroughs,  61  Vt.  390,  18 
AtL  311 :  Chicago  Clock  Ca  v.  Tobln.  123  Cal. 
377,  B5  Pac.  1007 ;  FaUon  v.  Brittan,  84  Cal. 
511,  24  Pac.  881;  Fay  v.  Stubenrauch.  141 
Cal.  573,  75  Pac.  174.  Aside  from  this,  how- 
ever, the  body  of  the  complaint  referred  to 
the  plaintiffs  as  "the  above-named  plalntlfls," 
and.  In  the  absence  of  a  demurrer,  we  think 
this  reference  was  sufficient  to  make  the 
caption  part  of  the  complaint  proper. 
The  Judgment  and  order  are  affirmed. 


(as  CaL  A.  67Q 
SABIN  V.  SMITH.     (Civ.  1451.) 

(District  Court  of  Appeal.    First  District,  C^- 
ifomia.    Feb.  27.  1915.) 

1.  Aniuals  ®=>96  —  Kiixino   TRESPAsarao 
Animals— Doo  Wobktino  Chickens. 

In  Civ.  Code,  {  3341,  making  the  owner  of 
any  dog  that  shall  kill  or  worry  any  sheep,  goat, 
or  poultry  liable  in  damages,  subdivision  2  of 
which  provides  that  any  person  who  finds  any 
dog,  not  on  the  premises  of  its  owner,  worry- 
ing or  killing  sheep  or  goats  may  kill  the  dog 
without  liability  to  its  owner,  the  second  sub- 
division authorizes  any  one  not  the  owner  of 
sheep  to  kill  the  dog  aa  a  public  nuisance  and 
does  not  by  exclusion  take  from  the  owner  of 
poultry  his  common-law  right  to  defend  them 
against  the  attack  of  a  dog  in  their  own  inclo- 
sure,  to  the  extent  of  killing  the  dog  if  nec- 
essary. 

[Ed.    Note.— For   other  cases,    see   Animals. 
Cent  Dig.  §§  375-379;  Dec.  Dig.  <8=»96.] 

2.  Animals  «=>1  —  Natdbk  of  Pbopkktt  — 
Dogs. 

At  common  law,  dogs,  if  not  the  subject  of 
larceny,  were  property  for  many  other  purpos- 
es; and  while  modern  law  has  recognized  great- 
er property  rights  in  dogs  it  still  treats  them 
with  less  regard  than  more  useful  and  less  dan- 
gerous animals. 

[Ed.    Note. — For    other   cases,    see    Animals, 
Cent.  Dig.  {§  1-4;    Dec.  Dig.  <3=9l.] 

3.  Animals  e=>9Q  —  Kiixina  Tbespassinq 
An  iMAL»— Relative  Value. 

The  fact  that  a  dog  which  was  worrying 
chickens  in  their  own  inclosare  was  pedigreed 
and  worth  more  than  the  chickens  does  not 
make  the  owner  of  the  chickens  liable  for  the 
killing  of  the  dog,  especially  where  it  was  not 
shown  how  many  chickens  there  were  in  the  in- 
closure  that  the  dog  might  attack  nor  that  the 
owner  of  the  chickens  knew  that  the  dog  was 
pedigreed. 

[Ed.    Note.— For    other   cases,    see    Animals, 
Cent  Dig.  IS  376-379;   Dec.  Dig.  «S=»96.] 

Appeal  from  Superior  Ck>urt,  Santa  Clara 
County ;  P.  F.  Gosbey,  Judge. 


4s>For  otber  oases  see  sam*  Uwie  and  KBY-NUMBBR  In  all  Key-Mumberad  Dlgeau  and  Indtxas 
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Action  by  Irene  Sabin  against  S.  M.  Smltb. 
Judgment  for  the  defendant,  and  plaintiff  ap- 
peals.   AtDrmed. 

Schwartz  &  Powell,  of  Oakland,  for  appel- 
lant Rogers,  Bloomingdale  &  Free,  of  San 
Jose,  for  respondent 

KERRIGAN,  J.  The  plaintiff  was  the 
owner  of  a  Russian  wolfhound  which'  waa 
killed  by  the  defendant  This  action  was 
brought  to  recover  the  sum  of  $350,  ,the  al- 
leged value  of  the  hound,  and  for  the  further 
sum  of  $1,000  as  exemplary  damages. 

It  is  the  claim  of  the  plaintiff  that  the  kill- 
ing was  wrongful,  unlawful,  and  malicious. 
Defendant  answering,  denies  that  his  act 
was  malicious,  and  alleged  that  the  hound 
in  question  was  one  of  a  pack  of  savage  and 
ferocious  dogs  which  was  a  common  and  a 
public  nuisance,  and  at  the  time  of  the  kill- 
ing the  said  pack  had  trespassed  upon  the 
defendaht's  premises,  entered  an  inclosure 
set  apart  for  his  poultry,  and  chased  and 
worried  such  xwuHry;  that  the  said  dogs 
were  driven  away,  but  shortly  thereafter  the 
dog  mentioned  in  the  complaint  and  another 
member  of  the  pack  returned,  and  renewed 
their  attack  upon  the  defendant's  poultry, 
pulling  the  feathers  therefrom  and  mutilat- 
ing one  of  the  chickens  so  that  it  had  to  be 
killed;  that  thereupon  the  defendant  in  or- 
der to  protect  his  poultry,  shot  at  said  dogs 
to  drive  them  away  and  prevent  farther  dep- 
redations upon  his  fiockl  and  in  so  doing 
killed  one  of  the  dogs. 

The  evidence  without  conflict  supports  the 
defendant's  contention,  and  the  trial  court 
found  that  under  these  circumstances  the  de- 
fendant was  Justified  in  killing  said  dog,  and 
accordingly  gave  Judgment  in  his  favor. 

Plaintiff  does  not  deny  the  truth  of  the  evi- 
dence presented  by  the  defendant,  but  in- 
sists that  such  facts  do  not  constitute  a  de- 
fense to  her  action,  and  assigns  the  rulings  of 
the  trial  court  in  the  admission  ot  this  testi- 
mony as  error  requiring  a  reversal  of  the 
judgment  It  Is  her  contention  that  section 
3341  of  the  Civil  Code  is  in  itself  conclusive 
upon  the  subject ;  and  that  the  obvious  inten- 
tion, of  the  Legislature,  as  revealed  by  the 
language  of  the  act,  was  to  omit  poultry  in 
the  enumeration  of  'animals  for  the.  worry- 
ing, wounding,  or  killing  of  which  a  dog 
might  be  killed,  and  to  confine  the  owner  of 
such  poultry  to  the  more  tardy  action  for 
damages  at  law. 

[1]  The  section  invoked  by  the  plaintiff 
reads  as  follows: 

"The  owner,  possessor,  or  hart>orer  of  any  dog 
or  other  animal,  that  shall  kill,  worry,  or  wound 
any  sheep,  angora  goat  or  cashmere  goat,  or 
poultry,  shall  be  liable  to  the  owner  of  the  same 
for  the  damages  and  costs  of  suit  to  be  recover- 
ed in  any  court  of  competent  juriBdictio& : 

"1.  In  the  prosecution  of  actioDS  under  the 
provisions  of  this  chapter,  it  shall  not  be  nec- 
essary for  the  plaintiff  to  show  that  the  owner, 
possessor,  or  harborer  of  such  dog  or  other  ani- 
mal, had  knowledge  of  the  fact  that  such  doc 


or  other  animal   would  kill,  wound  or  worry 
sheep,  goats,  or  poaltry. 

"2.  Any  person  on  finding  any  dog  or  doga, 
or  other  animal,  not  on  the  premises  of  the  own- 
er or  possessor  of  such  dog  or  dogs,  or  other 
animal,  worrj'uig,  wounding,  or  killing  any 
sheep,  angora  or  cashmere  goats,  may,  at  the 
time  of  finding  such  dog  or  dogs,  or  other  ani- 
mal, kill  the  same,  and  the  owner  or  owners 
thereof  shall  sustain  no  action  for  damages 
against  any  person  so  killing  such  dog  or  dogs, 
or  other  animaL" 

In  support  of  lier  contention,  it  is  the 
claim  of  the  plaintiff  that  the  Legislature,  by 
sped^ing  in  the  second  subdivision  of  the 
section  the  words  "sheep,  angora  and  cash- 
mere goats,"  intended  to  and  did  thereby  ex- 
clude poultry  from  the  enumeration  of  ani- 
mals for  the  worrying  or  killing  of  which 
a  dog  might  be  destroyed. 

This  contention  cannot  be  maintained.  The 
first  subdivision  of  the  section  providing  for 
the  i)rosecution  of  actions  simply  dispenses 
with  the  proof  of  knowledge  on  the  part  of 
the  owner  of  the  vicious  habits  of  his  animal, 
a  burden  that  was  imposed  in  a  certain  char- 
acter of  actions  against  such  owners  at  the 
common  law.  The  second  subdivision  au- 
thorizes any  person  to  destroy  as  a  public 
nuisance  any  dog  found  in  any  place  outside 
the  premises  of  the  owner,  worrying  or  kill- 
ing sheep  or  goats,  whether  such  sheep  or 
goats  belonged  to  the  person  killing  the  dog 
or  not — a  right  that  did  not  exist  at  the  com- 
mon law.  The  natural  right  has  always  ex- 
isted in  one  to  defend  his  fowls  upon  his 
own  premises  from  the  attack  of  trespassing 
dogs.  2  Cooley  on  Torts  (3d  Ed.)  702.  There 
is  nothing  contained  in  either  of  the  subdivi- 
sions of  the  statute  which  in  any  way  limits 
or  takes  away  this  right  The  section  was 
not  intended  to,  nor  does  it  abridge  the  com-, 
mon-law  right  of  a  person  to  defend  his  do- 
mestic animals  against  the  attacks  of  dogs, 
or  to  kill  such  dogs  when  the  circumstances 
warrant  the  belief  that  his  property  is  in 
perlL  At  the  common  law  the  Justification 
for  the  killing  was  complete  when  it  appeal^ 
ed  that  the  dog  was  engaged  in  worrying 
and  terrKying  domestic  animals  in  their  own 
lawful  inclosure,  and  where  the  necessity  of 
the  killing  in  order  to  protect  the  property 
was  apparent 

[2]  The  argument  of  counsel  that  dogs 
were  not  property  at  the  oonunon  law  and 
were  afforded  small  consideration,  and  that 
the  legislation  here  invoked  was  enacted  for 
their  further  protection,  is  without  merit 
While  the  status  of  the  dog  before  the  law  is 
sui  generis,  and  in  the  early  common  law  the 
property  in  them  was  of  an  imperfect  and 
peculiar  character,  still  they  were  consider- 
ed property  for  many  purposes.  True  they 
were  not  the  subject  of  larceny;  but  this 
was  for  the  reason  that  such  crime  was  pun- 
ishable by  death',  and  it  was  not  considered 
proper  that  a  man  should  die  for  the  larceny 
of  a  dog.  Except  in  the  case  of  larceny  a 
dog  was  property  at  the  common  law,  and  the 
owner  had  his  remedy  by  dvil  action  for  an 
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Injuiy  to  or  loss  or  destruction  of  the  same. 
See  tbe  exhaustive  note  on  pn^perty  in  dogs 
in  Eamby  y.  Samson,  67  Am.  St  Rep.  285. 

In  some  states  attempts  have  been  made  to 
recognize  a  full  and  complete  property  In 
dogs;  but  In  those  jurisdictions  the  reasons 
given  for  such  recognition  are  more  or  less 
sentlmentaL  From  earliest  childhood  we 
have  listened  to  the  tales  of  the  faithfulness 
of  dogs  as  portrayed  In  fable  and  song,  and 
their  fidelity  has  ever  made  them  the  con- 
stant companions  of  men.  Nor  are  we  want- 
ing in  champions  for  their  defense  among 
our  brother  Judges,  for  we  see  them  referred 
to  as  being  responsible  for  the  changing  of 
modem  history,  and  the  preservers  of  ex- 
hausted travelers  caught  In  the  storms  which 
sweep  over  the  crests  and  sides  of  the  Alps. 
MuUaly  v.  People,  86  N.  Y.  36K.  Again  we 
find  Wilkes,  J.,  In  Citizens'  Rapid  Transit 
Co.  V.  Dew,  100  Tenn.  318,  45  8.  W.  790,  40 
Ij.  R.  A.  518,  66  Am.  St  Rep.  764r,  describing 
them  as  "the  negro's  associate,  and  often  his 
only  property,  the  poor  man's  friend  and  the 
rich  man's  companion,  the  protection  of  wo- 
men and  diildren,  hearthstones,  and  hen- 
roosts." 

Willie  not  attempting  to  detract  nor  in 
any  manner  minimize  the  loyal  traits  pos- 
sessed by  this  favorite  animal,  It  remains  the 
fact  that  although  under  our  modem  law  the 
owner  of  a  dog  has  a  proi)ert7  in  it  not  recog- 
nized by  the  common  law,  still  by  the  Amer- 
ican courts  the  dog  is  held  to  less  legal  re- 
gard and  protection  than  more  harmless  and 
useful  domestic  animals,  and  is  subject  to 
a  more  strict  control  and  regulation  as  to  the 
mode  of  Its  keeping  and  use.  Persons  en- 
gaged in  the  raising  of  sheep  or  goats  are 
especially  subject  to  loss  from  the  predatory 
and  wolfish  Instincts  of  dogs;  and  for  this 
reason  statutes  for  their  special  protection 
similar  to  our  oWn  have  been  enacted  in  most 
of  tbe  states  regulating  tliis  nuisance  under 
the  exercise  of  the  police  power.  Most  of 
these  states  have  seen  proper  to  plaee  all 
sheep-klUlng  dogs  In  the  category  of  public 
nuisances,  which  the  owner  of  sheep  may 
abate  summarily.  Those  statutes  however 
are  not  intended  to  abridge  the  common  law, 
but  rather  to  extend  the  right  to  destroy  an 
animal  for  the  protection  of  property.  The 
Code  section  above  xaferred  to  does  not  con- 
fer upon  the  owner  of  sheep  or  fowls  any 
power  to  kill  a  dog  titat  such  owner  did  not 
possess  at  common  law,  nor  does  it  in  any 
manner  abridge  his  right  On  the  contrary, 
the  section  expressly  provides  cumulative 
remedies  that  did  not  ordinarily  generally 
exist  By  providing  for  sncli  cumulative 
remedies  with  reference  to  sheep,  the  statute 
cannot  be  said  to  deprive  the  owner  of  fowls 
of  the  right  to  destroy  a  dog  that  is  engaged 
in  worrying  and  killing  them  while  in  their 
own  lawful  inclosure,  and  where  tbe  neces- 
sity for  the  killing  is  apparent  in  order  to 
protect  such  fowls. 


[3]  The  claim  that  the  dog  killed  was  pos- 
sessed of  a  pedigree  and  had  a  greater  rela- 
tive value  than  the  fowls  injnre^i  and  that 
therefore  tbe  killing  was  unwarranted,  U 
without  merit  The  right  to  kill  a  dog  found 
trespassing  and  endangering  property  la  not 
affected  by  tbe  relative  value  of  the  dog  and 
the  property  being  injured.  Slmmonds  ▼. 
Holmes,  61  Oonn.  1,  23  AU.  702,  15  I^  IL  A. 
253.  Besides,  it  does  not  appear  from  tbe 
record  that  the  defendant  knew  that  the 
bound  was  possessed  of  a  pedigree,  nor  does 
it  show  tlie  number  of  chickens  owned  by 
defendant  and  subjected  to  the  dog's  ferocity. 
It  can  hardly  be,  contended  that  tbe  defend- 
ant was  bound  to  stand  by  and  mentally  cal- 
culate the  value  of  the  diickens  destroyed, 
and  await  action  until  such  value  approxi- 
mately equaled  that  of  tbe  dog. 

For  the  reasons  Indicated  tbe  Judgment 
and  order  are  affirmed. 

We  concur:  liONNON,  P.  J.;  BICH)- 
ARDS,  J. 


m  Cal.  A.  <*4) 

ROBINSON  v.  ANDERSON,  City  Clerk. 
(Civ.  1654.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Feb.  24, 1915.) 

1.  Municipal  Cobpobations  9=al59  —  Om- 

CEH8— REOAIX— PEXmON— NUMBEB    OF    8lO- 

hatubes  —  "iiast  pbkceoina  muhicipai. 

Electxom." 

Under  St  Ex.  Seaa.  1911,  p.  128,  providing 
that  a  petition  for  the  recall  of  municipal  offi- 
cer* shall  be  signed  by  voters  equal  in  num- 
ber to  one-fourth  of  tbe  votea  cast  for  all  can- 
didates for  tbe  office  which  the  incumbent  sought 
to  be  removed  occupies  at  the  "last  preceding 
municipal  election"  at  which  such  officer  was 
voted  for,  tbe  election  to  be  considered  in  de- 
termining the  number  of  petitioners  for  recall  of 
certain  trustees  is  the  last  regular  municipal  elec- 
tion at  which  the  officers  sought  to  be  recalled 
were  voted  for,  not  a  subsequent  election  at 
which   other   trustees   were  voted  for. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  I>ig.  SI  350-356 ;  Dec.  Dig. 
<&=159.] 

2.  MUNICIPAI.  OoBPOBATIONa  <=»159  —  Om- 
CXBS— KEOAXX— PBTIXION— NUUBEB     0»    SlO- 

NATUBES. 

The  percenter  of  voters  to  determine 
whether  such  petition  has  the  required  number 
of  signatures  is  to  be  computed  on  the  total 
number  of  ballots  cast  at  the  election,  not  on 
tbe  basis  of  the  total  number  of  votes  cast  for 
all  candidates  for  trustees,  where  there  were 
three  trustees  to  be  elected,  and  Uie  voters  could 
vote  for  three,  two,  or  one  of  such  candidates. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  350-356 ;  Dec  Dig. 
«=>159.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   John  M.  York,  Judge. 

Action  by  Phil  S.  Robinson  against  W.  A. 
Anderson,  City  Clerk  and  ex  ofilcio  Clerk 
of  the  Board  of  Trustees  of  the  City  of 
Redondo  Beach.  Judgment  for  the  plain- 
tUF,  and  defendant  appeals.    Affirmed. 


4s9For  other  oases  ■•• 
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Prank  I*  Perry,  of  Los  Angeles,  for  ap- 
pellant. Oscar  L.  Horn  and  W.  A.  Alder- 
son,  both  of  Los  Angeles,  for  respondent 

JAMES,  J.  Defendant,  who  Is  tbe  city 
clerk  of  the  dty  of  Bedondo  Beach,  a  mu- 
nicli>al  corporation,  appeals  from  a  Jndg- 
'ment  directing  mandate  to  issne  against  him 
to  compel  him  to  certify  that  certain  peti- 
tions filed  in  his  office  invoking  the  right  of 
recall  against  three  of  the  trustees  of  said 
city  were  sufficient. 

The  matter  is  presented  on  the  Judgment 
roll;  Judgment  having  gone  against  the  ap- 
pellant after  a  demurrer  Interposed  by  bim 
to  the  petition  had  been  overruled  and  be 
had  declined  to  make  further  answer.  From 
the  statement  of  facts  shown  In  tbo  petition 
it  appears  that  on  the  19th  day  of  June, 
1914,  three  separate  recall  petitions  were 
filed  with  appellant,  asking  that  a  recall 
election  be  held  for  the  purpose  of  recalling 
the  three  trustees,  named,  respectively,  El- 
mer T.  Thompson,  Oliver  N.  Tomlinson,  and 
William  J.  Hess.  Tbe  form  of  the  petitions 
was  attached  as  an  exhibit,  and  from  that 
form  it  appears  that  the  petitions  were  reg- 
ular and  of  sufficient  substance  In  their  gen- 
eral statement  of  facts  and  verification  there- 
of. It  further  appears  that  appellant  ex- 
amined said  petitions,  and  certified  that 
they  were  insufficient.  It  reasonably  ap- 
pears also  that  the  decision  of  appellant  as 
to  the  insafflcieney  of  the  petitions  was  based 
dpon  an  alleged  lack  of  sufficient  signatures 
of  qualified  voters  attached  thereto.  The 
trustees  whose  recall  was  sought  to  be  ac- 
complished were  elected  on  the  13th  of  April, 
1912,  at  a  regular  municipal  election.  Sub- 
sequently, on  April  1.%  1914,  another  regular 
municipal  election  was  held  at  which  other 
trustees  were  elected.  The  certificate  of  ap- 
pellant as  attached  to  the  petitions  shows 
the  total  number  of  votes  cast  at  both  of 
these  elections.  In  support  of  the  position 
of  appellant  It  Ts  claimed:  First,  that  the 
law  requires  at  least  enough  signatures  of 
qualified  electors  to  appear  on  tbe  recall 
petitions  to  equal  one-fourth  of  the  total 
vote  cast  for  the  office  of  city  trustees  at 
the  last  preceding  regular  municipal  elec- 
tion; and,  secondly,  that  tbe  law  requires 
that  the  percentage  should  be  based  upon 
the  total  vote  cast  for  the  office  of  dty  trus- 
tee, and  that,  where  there  is  more  than  one 
office  to  be  filled  and  more  than  two  candi- 
dates for  such  office,  the  total  vote  cast  for 
each  separate  candidate  should  be  added  to- 
gether, and  the  percentage  computed  upon 
that  total  sum. 

[1]  The  statute  under  which  the  electors 
Instituting  the  recall  pi^oceedlngs  were  at- 
tempting to  act  Is  found  in  the  RxtxA  Ses- 
sion Statutes  of  1911,  at  page  12a  In  fixing 
the  number  of  signatures  required  to  be 
secured  to  recall  petitions  against  municipal 
officers,  it  Is  there  provided  that: 


"The  petition  shall  be  signed  by  qualified  vo- 
ters equal  in  number  to  at  least  twenty-five  per 
cent  of  the  entire  vote  cast  within  such  city  or 
town  for  all  candidates  for  the  office  which  the 
incumbent  sought  to  be  removed  occupies,  at  the 
last  preceding  regular  municipal  election  at 
which  such  officer  was  voted  for. 

We  construe  this  provision  to  mean  that 
tbe  election  referred  to  is  the  regular  munic- 
ipal election  preceding  the  date  of  the  at- 
tempted recall  at  which  the  officers  sought 
to  be  recalled  were  voted  for.  While  the 
language  used  is  not  entirely  clear,  it  would 
seem  to  be  within  the  reason  and  intent  of 
the  statute  that  the  proportion  of  signatures 
required  which  would  set  in  motion  the  re- 
call should  be  based  upon  the  vote  cast  at 
the  regular  election  at  which  the  officer  was 
elected,  rather  than  a  subsequent  election 
for  other  trustee  offices,  not  including  that 
which  the  officer  in  question  occupies.  The 
statute  must  be  given  effect  rather  than  have 
applied  to  it  a  construction  which  will  nul- 
lify the  apparent  Intent  of  the  Legislature, 
if  such  can  be  done. 

[2]  Because  of  the  fact  that  more  than  one 
officer  of  the  same  kind  was  elected  at  the 
same  election  (the  electors  voting  for  a  can- 
didate for  one  or  all  of  such  offices,  as  they 
might  see  fit),  the  only  reasonable  rule  to 
apply  to  the  requirement  that  the  percentage 
of  signatures  should  be  based  upon, a  total 
of  tbe  entire  vote  cast  for  all  candidates  for 
the  office  is  to  declare  that  that  percentage 
should  be  computed,  taking  the  total  num- 
ber of  ballots  cast  at  the  election.  By  this 
construction  the  statute  may  be  made  op- 
erative and  its  purposes  accomplished.  As 
the  recall  petitions  filed  were  sufficient  under 
the  measure  of  requirement  which  we  have 
here  outlined,  it  follows  that  the  Judgment 
of  the  superior  court  in  ordering  mandate  to 
issue  was  properly  made. 

The  Judgment  is  affirmed. 

We  Concur:     CONREY,  P.  J.;    SHAW,  J. 


(20  Cat.  A.  64I> 
CHAS.   R.   McCORMICK    LUMBER   CO.   r. 
HIGHLAND  SCHOOL  DIST.  OF  SAN  DI- 
EGO COUNTY  et  al.     (Civ.  1640.) 
(District    Court    of  Appeal,    Second    District, 
California.     Feb.  24,  1915.) 

1.  Schools  akd  School  Districts  «=»S6  — 
BciLoiNo  Contracts— Liability. 

Irregularities  of  notices  calling  a  meeting 
of  electors  of  a  school  district  to  vote  on  the 
question  of  erecting  a  school  building  arising 
from  the  failure  to  post  the  notices  for  the  time 
prescribed  by  PoL  Code,  §  1617,  subd.  20,  and 
irregularities  of  notice  of  bids  for  the  building 
becnuse  not  sufficiently  published  may  not  be  re- 
lied on  by  the  district  receiving  and  appropriat- 
ing the  benefit  of  the  labor  and  materials  sup- 
plied by  the  contractor  to  erect  the  building,  tO; 
defeat  nn  action  for  the  reasonable  value  there- 
of not  exceeding  the  contract  price. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {§  203-205;    Dec. 


Dig.  <8=98a] 
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2.  Mditicifai,  Cobpobationb  <8=>248  —  Coir- 

T&ACTS— ESTOPPEU 

Where  a  contract  on  which  a  recovery  U 
■oagbt  is  without  the  power  of  the  mnnicipality 
to  make,  the  municipality  is  not  estopped  to  de- 
ny liability;  but,  where  authority  exists  to  make 
the  contract,  but  the  proceedings  precedent 
thereto  have  been  informally  taken,  it  is  es- 
topped. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  684-686;  Dec. 
Dig.  «=»24&1 

Appeal  from  Snpertor  Court,  San  Diego 
County;   C.  N.  Andrews,  Judge. 

Action  by  the  Charles  R.  McCormlck  Lum- 
ber Company  agalust  the  Highland  School 
District  of  the  County  of  San  Diego  and  oth- 
ers, as  trustees  of  the  Highland  School  Dis- 
trict of  the  County  of  San  Diego.  From  an 
order  granting  a  motion  of  plaintiff  for 
new  trial,  defendants  appeaL     Affirmed. 

James  E.  O'Keefe  and  C.  H.  Van  Winkle, 
both  of  San  Diego,  for  appellants.  Luce  & 
Luce,  of  San  Diego,  for  respondent. 

JAMES,  J.  This  Is  an  appeal  from  an  or- 
der granting  the  motion  of  plaintiff  for  a 
new  trial.  The  action  was  brought  to  re- 
cover the  sum  of  $1,201.20,  and  plaintiff  set 
oat  ten  separate  causes  of  action  in  its  com- 
plaint The  appellant  Highland  school  dis- 
trict is  a  small  district  in  the  county  of  San 
Diego,  and,  desiring  to  build  a  scboolhouse, 
a  meeting  of  the  electors  was  called  by  the 
posting  of  notices,  and  afterwards  held,  and 
the  trustees  were  Instructed  to  proceed  to  ac- 
quire a  site  for  the  building  and  to  build  the 
schooLhouse.  The  notices  calling  the  meeting 
of  the  electors  were  not  posted  for  the  req- 
uisite length  of  time  (as  prescribed  by  sub- 
division 20  of  section  1617,  PoUtical  Code), 
nor  was  there  sufficient  publication  of  no- 
tice calling  for  bids,  as  another  subdivision 
of  the  same  section  provides  for.  However, 
the  board  of  trustees  did  proceed  to  make  a 
contract  for  the  erection  of  the  school  build- 
ing, and  the  building  was  completed,  and 
thereafter  used  for  the  purposes  for  which 
it  was  erected  by  the  district  for  a  long  pe- 
riod of  time.  Installment  warranta  were 
Issued  to  the  contractor  in  payment  of  the 
total  sum  agreed  to  be  paid  under  the  terms 
of  the  contract  made  with  him.  Payment 
being  refused  on  the  warrants,  an  assign- 
ment was  made  thereof  to  the  plaintiff 
herein. 

[1]  At  the  trial,  after  the  plaintiff  had  in- 
troduced its  evidence,  a  motion  for  Judg- 
ment of  nonsuit  was  made  which  the  court 
granted  as  to  all  of  the  causes  of  action  set 
out  in  the  complaint,  except  those  causes  of 
action  based  upon  three  of  the  warrants  is- 
sued by  the  trustees,  and  amounting  to  the 
sum  of  $172.99.  These  warrants  covered 
matters  not  included  in  the  contract  for  the 
construction  of  the  building.  After  judg- 
ment in  plaintiff's  favor  for  the  latter 
amount,  a  motion  for  a  new  trial  was  made. 


It  appears  that  the  motion  for  Judgment  of 
nonsuit  was  granted  by  the  trial  Judge  on 
the  ground  of  the  irregularities  occurring  In 
the  matter  of  the  notices  calling  the  meeting 
of  the  electors  and  asking  for  the  submis- 
sion of  bids.  On  the  motion  for  a  new  trial 
the  grounds  specified  again  brought  the  same 
matter  before  the  court,  and  the  motion  was 
granted  awarding  to  the  plaintiff  a  new  trial. 
The  question  presented  is  as  to  whether, 
admitting  the  informalities  of  notice  in  the 
calling  of  the  meeting  and  advertising  for 
bids  for  the  construction  of  the  building,  the 
school  district,  having  received  and  appro- 
priated the  benefit  of  the  labor  and  mate- 
rials supplied  by  the  contractor,  la  estopped 
from  maintaining  a  defense  based  upon  the 
irregularities  noted.  We  think,  under  the 
circumstances  of  this  case,  the  contractor, 
or  bis  assignee,  was  entitled  to  recover. 

[2]  Substantially,  the  authorities  indicate 
no  different  rule  in  applying  the  doctrine  of 
estoppel  to  the  acts  of  individuals  or  pri- 
vate corporations  than  is  proper  to  be  applied 
to  the  acts  of  municipal  corporations.  There 
Is,  however,  a  distinction  suggested,  and 
it  is  this:  That  where  the  contract  or  agree- 
ment upon  which  recovery  Is  sought  is  one 
wholly  without  the  scope  of  the  power  of  the 
municipality  to  make — ^iu  other  words,  is 
ultra  vires — then  there  can  be  no  estoppel; 
but,  where  the  authority  exists  to  make  the 
contract,  but  the  proceedings  precedent 
thereto  have  been  informally  taken  only, 
then  the  rule  of  estoppel  may  be  made  to 
operate  against  a  municipality  as  complete- 
ly as  it  would  against  an  .individual  under 
the  same  circumstances.  Abbott  on  Munic- 
ipal Corporations,  vol.  1,  {  259.  Approval 
of  the  general  rule  as  applicable  to  municipal 
corporations  is  given  by  the  decisions  in 
Argentl  v.  Cit7  of  San  Francisco,  16  Cal. 
2S5;  Contra  Costa  Water  Co.  v.  Breed,  139 
Cal.  432,  73  Pac.'  188;  Escondido  Lumber, 
H.  &  O.  Ca  T.  H.  J.  Baldwin,  2  CaL  App. 
606,  84  Pac.  284.  This  rule  of  estoppel  war- 
ranted the  respondent  In  insisting  upon  re- 
covery of  the  reasonable  value  of  the  mate- 
rial furnished  and  services  rendered  by  its 
assignor,  not  exceeding,  we  think,  however, 
the  total  amount  agreed  upon  to  be  paid. 

The  order  granting  a  new  trial  la  affirmed. 

We  concur:    OONRET,  P.  J.;   SHAW,  J. 


(»  CaL  A.  SO) 

PEOPLE  V.  DAVIS.    (Cr.  86a) 

(District    Court    of    Appeal,    Second    District, 
California.     Feb.  25,  1915.     RehearinR  De- 
nied by  Supreme  (iourt  April  26,  1915.) 

1.  Homicide   ®=3234  —  Evidenck  —  Scffi- 

CIENCT. 

Circnmstantial  evidence  in   a  murder  case 
held  sufficient  to  sustain  a  conviction. 

[EM.   Note. — For  other  cases,    see   Homicide. 
CJent  Dig.  II  482-498 ;  Dec.  Dig.  «=>234J 
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5.  Cbikinai,  Liaw  «=s>088— Nbw  Tbiait— Nkw- 
LT  Discovered  Evidence. 

Refusal  of  new  trial  in  a  bomldde  case  Is 
not  error,  there  being  no  conclasive  Bfaowine 
that  with  reasonable  diligence  the  evidence  could 
not  have  been  produced  at  the  trial,  and  it  be- 
ing cumulative. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2306-2811^  2317;  Dec.  Dig.  «=» 
938.] 

8.  CBntiRAi,   tiAW    9=»719— Aboxjxktt— MiB- 

8TATBUENT. 

Misstatement  of  evidence  by  the  district 
attorney  is  not  alone  error;  it  being  for  the 
jury  to  rely  on  their  own  recollection  of  it. 

[I5d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  1669 ;    Dec.  Dig.   ^=3719.] 

4.  CftXMiNAL   Law   iS=»730— Ar&tjmint— Mm- 

BTATBMENiv- Action  by  ConiiT. 

That  the  courti  being  asked  to  instruct  the 
Jnry  to  disregard  a  misstatement  of  the  evi- 
dence by  the  district  attorney,  replied  that  the 
general  instructions  would  cover  the  matter  was 
enough ;  such  instructions  telling  them  that 
neither  the  opinions  of  counsel  nor  any  state- 
ment of  fact  by  them  or  the  court  waa  to  be 
considered. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  (  1693;   Dec.  Dig.  «fc=»730.] 

6.  Cbhhnai.  Law   ®=3703— Opsniko   Statk- 

KKNT  OF  DMTBICT  ATTORNEY. 

That  the  district  attorney  in  his  opening 
statement  recited,  aa  things  that  he  expected  to 
prove,  matters  which  he  failed  to  support  by  evi- 
dence ia  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  1659;   Dec  Dig.  «=>703.1 

e.   WiTNBaBEfl    «S>277— CkOSS-EXAUINATIOR— 

Scope. 

Cross-examination  of  defendant  by  the  dis- 
trict attorney,  bringing  out  no  matter  which 
was  not  in  direct  response  to  his  examination 
in  cUef,  is  proper. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {$  925,  979-983 ;   Dec.  Dig.  «=277.j 

7.  Cbiiomax  Law  «=>720— Abouuent  of  Dis- 
tbict  altobney  —  justification  in  evi- 
DENCE. 

The  district  attorney  was  justified  in  argu- 
ing that  defendant  offered  to  settle  for  $200  his 
policy  on  deceased's  life,  it  being  in  evidence  that 
an  attorney,  with  whom  defendant  went  to 
the  insurance  company,  in  his  presence,  said  to 
tli^  agent  that  all  defendant  wanted  was  practi- 
cally $200,  the  amount  deceased  owed  him. 

(Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  Jf  1670, 1671 ;  Dec.  Dig.  «=»720.} 

8.  HoinciDE  «=»174^EviDENCE— Remoteness. 

That  deceased's  nephew,  consulting  with  an 
attorney  as  to  his  estate,  left  ont  of  a  list  of  bis 
heirs,  sons  and  daughters,  is  too  remote  a  circum- 
stance to  be  evidence  that  as  claimed  by  de- 
fendant, the  nephew  committed  the  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  if  359-371;    Dec.  Dig.  «=»174.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Gavin  W.  Craig,  Judge. 

Wilson  E.  Davis  was.  convicted  of  murder, 
and  appeals.    AfBrmed. 

Walton  J.  Wood,  Public  Defender,  David 
R.  Partes,  Asst  Public  Defender,  and  Charles 
3.  Kelly,  all  of  Los  Angeles,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rlordan, 
Deputy  Atty.  Gen.,  for  the  People. 


JAMES,  J.  Defendant  was  convicted  of 
the  crime  of  murder  and  sentenced  to  be  Im- 
prisoned in  the  state  prison  for  the  re- 
mainder of  bis  natural  life.  An  appeal  has 
been  taken  from  the  judgment  and  from  an 
order  denying  a  motion  for  a  new  trial.  The 
person  alleged  to  have  been  the  subject  of 
the  homicide  was  one  WUllam  G.  Wheeler. 

The  proof  against-  appellant  was  wholly 
that  adduced  from  circumstantial  evidence. 
Deceased  was  a  man  between  the  ages  of  45 
and  50  years,  and  was  engaged  with  the  ap- 
pellant, who  is  an  old  man  over  the  age  of 
73  years,  In  conducting,  in  a  small  way,  a 
photograph  business  at  the  town  of  Sawtelle 
in  Los  Angeles  county.  It  appeared  in  the 
evidence  that  appellant  first  met  the  deceased 
at  Long  Beach,  and  there  the  two  became 
very  friendly,  with  the  resuJt  that  they  ar- 
ranged to  go  to  Sawtelle  and  engage  In  the 
business  mentioned  together.  They  t»ok  np 
their  residence  at  the  latter  place  some  time 
in  November,  1913.  So  far  as  the  evidence 
shows,  the  men  continued  together  amicably 
up  to  the  time  of  the  death  of  Wheeler.  On 
the  morning  of  January  1,  1914,  at  about  the 
hour  of  6  o'clock,  the  small  frame  building 
in  which  the  two  men  lived  was  discovered 
to  be  on  fire.  At  the  time  the  fire  was  first 
noticed  It  had  made  great  progress  and  the 
interior  of  the  buQding  was  already  well 
burned.  The  fire  was  not  checked,  and  it 
shortly  reduced  the  house  to  ashes,  and  in 
the  embers  thereof  was  found  the  charred 
and  burned  body  of  the  deceased.  The  body 
was  then  badly  mutilated  by  the  fire,  both 
arms  and  both  legs  having  been  burned  away. 
Appellant  was  not  in  the  building  at  the  time 
of  the  fire,  but  was  discovered  at  the  scene 
about  the  hour  of  10  o'clock.  His  demeanor 
was  described  by  some  witnesses  as  being 
"nervous,"  and  It  was  discovered  that  his 
mustache  and  eyebrows  had  been  singed  as 
though  by  fire.  When  accosted,  and  when  an 
Inquiry  was  made  of  him  as  to  how  it  hap- 
pened that  his  mustache  and  eyebrows  had 
been  burned,  he  stated  that  on  the  day  be- 
fore, while  he  and  the  deceased  were  pre- 
paring their  meal,  a  defective  gasoUne  stove 
flared  up  and  caused  the  singeing  which  had 
been  noticed.  He  further  stated,  so  the  tes- 
timony runs,  that  he  had  been  at  Garvanza 
the  night  before,  and  had  not  returned  to 
Sawtelle  until  after  the  building  had  been 
burned. 

Testimony  was  introduced  showing  that  In 
December,  immediately  preceding  the  death 
of  Wheeler,  appellant  had  appeared  at  the 
office  of  a  life  and  accident  Insurance  com- 
pany and  had  there  requested  information 
as  to  different  kinds  of  policies  which' might 
be  issued,  and  had  finally  taken  away  with 
him  an  application  blank,  which  he  later  re- 
turned. He  bad  stated  to  the  insurance 
agent  that  be  wished  to  take  out  the  policy 
on  the  life  of  Wheeler,  and  asked  whether 
he  could  be  made  the  beneficiary  in  the  pol- 
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ley.  The  agent  replied  to  blm,  ao  the  former 
teetifled,  stating  that  no  one  but  close  rel- 
atives were  allowed  to  become  benefldarlea 
In  accident  policies,  bnt  that  It  might  be 
made  in  favor  of  the  insured's  estate.  Ai>- 
pellant,  about  the  25th  of  December  of  the 
year  mentioned,  returned  the  application 
blank,  a  portion  of  which  he  had  filled  In, 
that  portion  furnishing  details  as  to  the 
name,  age,  weight,  etc.,  of  Wheeler.  The 
agent  completed  the  application  and  later 
issued  a  policy  on  the  life  of  Wheeler  for  the 
amount  of  $3,500,  which  was  forwarded  to 
appellant  at  Sawtelle.  Aiq;>eUant  bad  stated 
to  this  agent  that  he  desired  to  act  as  broker 
In  the  matter  and  to  receive  a  commission, 
which  privilege  was  accorded  him.  Eaity  in 
the  same  month  appellant  took  out  a  policy 
of  fire  Insurance  on  the  contents  of  the  build- 
ing occupied  by  himself  and  Wheeler.  About 
10  days  after  the  Are  occurred,  appellant  ap- 
peared at  the  office  of  the  accident  insurance 
company  with  an  attorney  for  the  purpose 
of  endeavoring  to  collect  money  on  the  pol- 
icy which  had  been  taken  out  on  the  lUe  of 
Wheeler.  The  agent  testified  that  appellant 
stated  that  he  had  come  to  collect  on  the  pol- 
icy; that  Wheeler  had  been  burned  up  in 
the  house  at  Sawtelle,  the  policy  burning 
with  him ;  that  Davis  then  said  that  Wheel- 
er owed  him  $200,  but  when  It  was  called  to 
bis  attention  that  he  had  stated  when  the 
'  application  was  made  that  Wheeler  owed 
him  about  $3,000,  he  changed  bis  statement 
and  said,  "Yes;  that's  right."  There  was 
testimony  furnished  by  the  operatives  of  an 
electric  car  which  left  Los  Angeles  some 
time  between  4  and  6  o'clock  on  the  morning 
of  January  1st,  to  the  effect  that  a  man  an- 
swering the  description  of  appellant  rode 
from  Los  Angeles  to  Sawtelle  on  that  morn- 
ing, and  that  the  car  arrived  at  the  latter 
place  at  about  10  minutes  before  5  o'clock. 
It  was  shown  with  reasonable  certainty  that 
the  fire  was  in  progress  at  5  o'clock,  and  It 
was  also  shown  that  the  operatives  of  the 
car  were  probably  mistaken  as  to  the  time 
they  arrived  at  Sawtelle  that  morning,  and 
that  in  fact  the  car  referred  to  did  not  ar- 
rive at  the  place  mentioned  until  a  time  con- 
siderably after  the  hour  of  5  o'clock.  It  was 
proved  without  contradiction  that  defendant 
had  registered  at  a  hotel  in  Los  Angeles  on 
the  night  of  December  31st  at  about  7  or 
8  o'clock.  No  person  other  than  himself  gave 
any  testimony  as  to  when  appellant  left  that 
hoteL  He  himself  testified  that  he  remained 
there  all  night,  and  that  when  he  returned 
on  the  car  to  Sawtelle  the  next  morning  the 
house  Jne  had  occupied  had  been  entirely  de- 
stroyed by  the  fire.  He  testified  that  a  wo- 
man remained  with  him  in  the  hotel  that 
night,  but  he  could  neither  give  her  name 
nor  tell  where  she  lived,  and  did  not  produce 
her  to  corroborate  his  statements.  The  jury 
evidently  concluded,  either  that  the  defend- 
ant had  killed  Wheeler  before  he  left  Saw- 
telle on  the  afternoon  of  December  Slst.  or 


that  he  had  returned  some  time  during  the 
night  and  murdered  the  man  and  arranged 
for  the  fire  to  bum  down  the  house.  It  was 
shown  that  appellant  had  purchased  five  gal- 
lons of  coal  oil  shortly  before  the  fire  and  a 
like  quantity  some  days  prior  to  that  time. 
This  drciunstance  was  but  a  small  one,  as 
it  was  shown  that  the  men  had  used  both 
gasoline  and  oil  stoves  in  their  building. 

To  give  some  point  to  one  of  the  theories 
of  the  prosecution  that  Wheeler  had  beat 
struck  on  the  head,  a  physician,  who  made 
an  examination  of  the  skull  of  the  deceased 
about  two  weeks  or  more  after  the  tragedy 
Iiad  occurred,  testified  that  he  found  in  the 
posterior  portion  of  the  skull  about  an  ounce 
of  colored  liquid  which  he  was  of  the  opin- 
ion was  blood,  and  which  be  believed  had 
been  deposited  there  through  a  hemorrhage 
of  one  of  the  blood  vessels  of  the  brain.  He 
said,  however,  that  he  could  not  say  that  the 
skull  had  been  fractured,  but  testified  that 
the  skull  bad  been  so  badly  burned,  especial- 
ly in  the  frontal  portion  thereof,  that  it 
crumbled  in  bis  hands  when  he  attempted 
to  remove  it  in  the  usual  way  of  surgeons. 
He  was  asked  whether  it  were  not  possible 
that  this  blood  had  oozed  from  the  brain  dur- 
ing the  time  it  bad  bad  an  opportunity  to 
decompose,  and  he  stated  that  that  condition 
was  not  Indicated,  because  if  such  had  been 
the  case,  the  blood  would  not  have  appeared 
in  one  spot  only. 

At  the  time  of  his  arrest  there  was  found 
in  the  possession  of  appellant  two  promissory 
notes;  one  payable  to  appellant,  and  appar- 
ently signed  by  the  deceased  Wheeler  for 
the  sum  of  $988,  and  another  for  the  sum 
of  $2,000  to  which  no  signature  was  attach- 
ed. There  was  testimony  of  a  witness,  who 
appeared  as  a  handwriting  exi>ert,  to  the 
effect  that,  in  his  opinion,  the  signature  of 
Wheeler  on  the  promissory  note  for  $988  was 
in  the  handwriting  of  Davis.  This,  in  brief, 
was  the  evidence  upon  which  the  conviction 
of  appellant  was  secured.  There  was  some 
other  testimony,  as  to  statements  made  by 
appellant  after  the  fire,  which  had  some 
pertinency  to  the  charge  under  investiga- 
tion, which  statements  were,  in  the  main, 
given  in  the  way  of  expHanatioa  or  refutation 
of  hints  made  to  appellant  as  to  the  opinion 
of  different  persons  regarding  the  cause  of 
the  fire,  or  in  answer  to  interrogatories  put 
by  such  persons.  None  of  these  statements, 
however,  so  made  by  appellant,  amounted 
to  an  admission  of  his  connection  with  the 
alleged  murder.  Both  men  had  been  seen 
on  the  afternoon  of  December  Slst  at  Saw- 
telle, and,  so  far  as  -appears,  both  acted  in 
the  ordinary  and  usual  way.  On  the  part 
of  the  defense,  appellant  testified  that  the 
promissory  notes  had  been  drawn  in  good 
faith;  that  Wheeler  signed  the  $988  note 
which  covered  an  amount  owing  to  appel- 
lant by  Wheeler ;  that  the  $2,000  represented 
the  price  of  some  mining  claims  which 
Wheeler  had  agreed  to  purchase  from  ap- 
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peKsnt  In  explaining  why  fhe  last  note  was 
nnslgned,  appellant  testlfled  tbat  he  had 
drawn  both  notes;  that  Wheeler  had  signed 
the  $988  note  and  had  printed  his  name  In 
red  Ink  on  the  ^,000  note. .  The  printing  and 
the  red  Ink  being  unsatisfactory  to  appel- 
lant, he  had  torn  the  note  up  and  had  asked 
Wheeler  why  he  did  not  write  his  name,  as 
there  was  plenty  of  Ink.  Appellant  said  that 
he  later  wrote  another  $2,000  note,  which  It 
was  his  purpose  to  have  Wheeler  sign. 

The  Jury  In  the  case  had  the  right  to  con- 
sider all  of  the  testimony,  introduced  on  be- 
half of  the  prosecution  in  proof  of  circum- 
stances,  to  be  true,  and  to  draw  all  natural 
and  Logical  Inferences  and  deductions  that 
might  be  drawn  therefrom.  So  considering 
the  evidence^  they  had  the  right  to  conclude 
that  appellant.  Intending  to  profit  by  the 
death  of  Wheeler  and  the  burning  of  the 
house,  had  taken  out  the  Insurance  upon  the 
life  of  Wheeler  and  upon  the  contents  of  the 
building ;  that  he  had  murdered  Wheeler  ei- 
ther before  he  (appellant)  left  Sawtelle  for 
Los  Angeles  on  the  evening  of  December 
Slst,  or  that  he  had  returned  to  Sawtelle 
after  having  visited  Los  Angeles,  and  com- 
mitted the  murder.  AppeEant  produced  no 
testimony  In  corroboration  of  his  statement 
as  to  when  he  left  the  hotel  where  he  regis- 
tered on  the  evening  of  December  Slst  He 
appeared  at  the  scene  of  the  fire  at  about  10 
o'clock.  The  testimony  of  the  prosecution 
tending  to  show  that  he  went  to  SawteUe 
on  the  paper  train  between  4  and  6  o'clock 
on  the  morning  of  January  1st  could  not 
reasonably  have  had  influence  with  the  Jury 
as  indicating  that  the  murder  was  commit- 
ted after  appellant's  arrival  at  Sawtelle,  for 
the  fact  seems  to  have  been  Quite  definitely 
established  that  the  fire  was  in  progress  at 
the  time  that  the  car  arrived  at  the  town 
where  deceased  and  appellant  lived.  As  it 
Appeared  that  Wheeler  on  the  day  preceding 
the  tragedy  was  In  his  customary  health,  so 
far  as  could  be  observed,  the  jury  had  the 
right,  considering  all  of  the  circumstances, 
to  conclude  that  he  must  have  been  killed 
before  the  house  was  fired.  The  public  de- 
fender, who  presented  the  case  for  appellant 
to  the  Jury  in  a  very  capable  manner,  has 
here  filed  a  brief  In  which  he  has  summaris- 
ed the  points  on  which  he  relies  for  reversal 
and  supported  them  with  able  argument. 

[1]  At  the  outset  and  before  considering 
the  various  contentions  advanced,  it  may  be 
admitted  that  had  the  Jury  brought  in  a  dif- 
ferent verdict  and  one  more  favorable  to  the 
appellant,  it  could  not  reasonably  have  been 
said  that  such  verdict  was  unjustified  or  un- 
supiMrted.  Neither  can  it  be  said,  on  the 
other  band,  that  viewing  the  chain  of  cir- 
cumstances, all  of  which  tended  to  show 
defendant's  connection  with  the  crime  com- 
mitted, the  Jury's  verdict  in  fixing  the  re- 
sponsibility for  the  tragedy  upon  this  appel- 
lant was  not  warranted  by  the  evidence. 

[2]  The  motion  for  a  new  trial  was  based 


in  part  upon  a  claim  of  newly  discovered  evi- 
dence. A  number  of  affidavits  presented  the 
testimony  which  it  was  claimed  could  be  pro- 
duced tipon  a  new  trial.  Examining  each  of 
these  afildavlts,  it  cannot  be  said,  in  the  first 
place,  that  the  showing  was  such  as  to  com- 
pel the  conclusion  of  the  trial  Judge  that  aU 
of  the  testimony  could  not  have,  with  rea- 
sonable diligence,  been  procured  at  the  trial. 
Further  than  this,  such  testimony,  then  al- 
leged to  be  available,  was  in  its  nature  cumu- 
lative to  the  testimony  given  on  behalf  of  ap- 
pellant at  the  trial,  and  designed  to  be  used 
in  contradiction  of  the  assertions  of  witness- 
es who  had  testlfled.  Such  being  the  char' 
acter  of  the  proposed  testimony,  the  refusal 
of  the  court  to  grant  a  new  trial  on  account 
of  It  was  not  error.  People  v.  .Cbrlsman,  136 
Cal.  282,  67  Pac.  136 ;  People  v.  Holmes,  126 
Cal.  462,  58  Pac.  917. 

[3, 4]  Alleged  misconduct  of  the  district  at- 
torney constitutes  one  of  the  grounds  for  er- 
ror as  claimed  by  appellant  The  district  at- 
torney in  one  Instance  did  misquote  testi- 
mony. He  stated  that  a  witness  had  testified 
that  the  defendant  had  said' that  his  mustache 
and  eyebrows  had  been  burned  before  the  fire 
while  he  and  Wheeler  were  getting  dinner,  and 
that  a  third  person  named  Brasbearwas  there. 
The  district  attorney  la  his  argument  inquir- 
ed why  the  defense  had  not  produced  Brash- 
ear.  It  was  true  that  the  witness  referred 
to  bad  not  testified  that  the  defendant  bad 
said  tbat  Brashear  was  there.  However,  the 
Jury  had  heard  the  testimony,  and  their 
duty  was  not  to  take  the  statement  of  either 
counsel  as  to  what  the  evidence  was  or  what 
testimony  had  been  given,  but  to  rely  upon 
their  own  recollection  as  to  that  matter. 
When  counsel  objected  to  this  erroneous 
statement  and  asked  the  court  to  instruct  the 
Jury  to  disregard  it,  the  trial  Judge  replied 
that  the  general  instructions  would  cover  the 
matter.  In  these  instructions  the  court  did 
tell  the  Jury  that  the  opinions  of  counsel 
were  not  to  be  considered,  nor  any  statemento 
of  fact  made  by  them  nor  by  the  Judge  of  the 
court  In  other  words,  they  were  told  In 
Bufllciently  plain  language  that  they  should 
take  the  testimony  as  given  by  the  witnesses 
and  form  their  conclusions  therefrom  as  to 
the  facts.  This  erroneous  statement  of  the 
district  attorney  is  not  like  the  one  referred 
to  by  appellant  as  having  been  suflQdent  to 
Justify  a  reversal  in  the  case  of  People  ▼. 
Smith.  121  Cal.  355,  S3  Pac.  802.  In  that 
case  the  court  confirmed  the  statement  of  the 
district  attorney  by  agreeing  that  the  latter 
had  expressed  the  facts  of  the  subject  then 
being  discussed.  In  this  case  the  court  gave 
no  approval  of  the  erroneous  statement  of 
the  district  attorney;  on  the  contrary,  he 
lent  the  weight  of  his  instructions  to  the  ap- 
pellant's side  by  cautioning  the  Jury  regard- 
ing their  duty  in  considering  the  evidence. 

[S]  The  contention  that  the  district  attor- 
ney in  bis  opening  stetement  promised  to 
prove  things  which  he  f&iled  to  support  by 
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the  evidence  does  not  amount  to  reversible 
error.  Such  preliminary  statements,  as  was 
this  one,  are  always  qualiOed  with  the  an- 
nouncement that  counsel  are  "exjjecting  to 
prove"  the  things  which  they  enumerate. 
The  instructions  to  the  Jury  were  that  they 
should  only  consider  matters  in  evidence  be- 
fore them.  As  to  any  of  the  charges  of  mis- 
conduct, where  it  may  appear  that  the  pros- 
ecuting officer  overstated  or  misstated  any  of 
the  matters  complained  of,  his  action  in  so 
doing  bears  not  the  color  of  wlllfalness  nor 
a  purpose  to  deceive  or  mislead  the  Jury. 

[8,  n  It  is  further  claimed  that  the  district 
attorney  improperly  questioned  the  appellant 
in  an  endeavor  to  prove  that  the  latter  had 
previously  been  convicted  of  a  felony.  We 
have  ezflmined  carefully  the  testimony  on 
this  branch  of  the  case,  and  we  find  no  mat- 
ter brought  out  therein  on  the  cross-question- 
ing of  appellant  which  was  not  in  direct  re- 
sponse to  his  examination  as  made  by  appel- 
lant's own  couuseL  The  district  attorney 
was  Justified  in  arguing  to  the  Jury  that  de- 
fendant had  offered  to  settle  his  claim  on  the 
accident  policy  for  the  sum  of  $200.  It  was 
shown  in  evidence  that  appellant  visited  the 
insurance  agency  after  the  fire,  and  that  ap- 
pellant's attorney  (not  either  of  counsel  in 
this  case),  in  defendant's  presence,  made  the 
remark  to  the  agent  that  "all  that  the  defend- 
ant wanted  was  practically  $200,  which  was 
the  amount  which  his  partner  was  Indebted 
to  him."  Other  items  as  to  alleged  miscon- 
duct in  the  argument  of  the  district  attorney 
do  not  require  specific  mention  as,  in  the  view 
we  take  of  them,  they  did  not  constitute  such 
misconduct  as  would  create  prejudicial  error. 

tt]  One  of  the  efforts  of  appellant  in  mak- 
ing out  his  defense  was  to  attempt  to  estab- 
lish that  one  Cook,  an  alleged  nephew  of  de- 
ceased Wheeler,  bad  acted  in  a  suspicious 
manner  at  the  time  of  and  after  the  flre. 
TUB  was  In  the  endeavor  to  show  to  the  Jury 
a  likelihood  that  Cook  had  committed  the 
crime  with  which  appellant  was  charged.  It 
having  appeared  that  an  attorney  named 
Ritcbey  had  been  consulted  by  Cook  after  the 
death  of  Wheeler  with  regard  to  Wheeler's 
estate,  on  cross-examlnatLon  Ritchey  was 
asked  whether  Cook  had  not  given  the  wit- 
ness a  list  of  the  heirs  of  Wheeler,  and  left 
out  the  names  of  sons  and  daughters  of 
Wheeler.  This  question  was  objected  to  by 
the  people,  and  the  objection  was  sustained. 
As  the  Attorney  General  argues,  the  objec- 
tion was  properly  sustained  on  the  ground 
that  it  was  not  cross-examination;  and  the 
ruling  of  the  court,  refusing  to  allow  the  wit- 
ness to  be  recalled  for  direct  examination  on 
behalf  of  appellant,  was  not  error,  as  the  cir- 
cumstance sought  to  be  elicited  was  so  re- 
mote, as  constituting  any  evidence  that  Cook 
had  committed  the  crime  with  which  appel- 
lant was  charged,  as  to  be  inadmissible. 

Exceedingly  close  scrutiny  has  been  given 


to  the  voluminous  record  present^  ppon  this 
appeal,  not  only  because  of  the  fact  that  ap- 
pellant was  convicted  of  the  most  serious 
crime  of  murder,  but  because  of  the  farther 
fact  that  his  conviction  rested  upon  proof 
only  of  drcumstauces  which  bis  counsel  has 
so  earnestly  contended  were  not  sufficient  to 
Justify  the  verdict  The  case  presented,  in 
brief,  is  one  where  we  must  conclude  that  if 
the  Jury  believed  the  testimony  introduced  by 
the  prosecution,  they  were  warranted  in  find- 
ing appellant  guilty  as  charged.  That  they 
did  so  believe  that  testimony,  notwithstand- 
ing the  fact  that  there  was  contradictory  evi- 
dence, must  be  implied  from  the  verdict 
which  they  returned  in  the  case. 

No  reversible  error  appearing,  Qie  Judg- 
ment and  order  appealed  from  are  affirmed. 

We  concur:  CONRET,  P.  J. ;  SHAW,  J. 

"""°°""  iSSCal.  i.  «m 

HAAILIN  T.    BARNHART.     (Ctv.   1642J 
(District    Court   of   Appeal,    Second    Distiiet, 
California.    Feb.  24,  191£.)     . 

1.  EXOHANOE  OF  PB0P£BTT  «=93— EXXOUTOBT 
CONTBAOT  —  OORSIOEKATION  —  OoNDmOKAi; 
FBOKISE.  ' 

Where  i(  contract  for  the  exchange  of  prop- 
erty contained  an  agreement  by  plaintiff  to 
make  the  exchange  in  case  he  could  borrow  a 
certain  amoimt  on  the  property  be  was  to  re- 
ceive, that  promise  was  not  sufficient  consid^ 
ation  for  the  promise  of  defendant,  since  plain- 
tiff, by  imposing  impossible  conditions  as  to  ma- 
turity or  interest,  could  prevent  the  securing  of 
a  loan,  and  there  was  therefore  no  mutuality  in 
the  promises. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  i§  3,  7;   Dec  Dig.  <S=>3.] 

2.  Exchange  or  Pbopxbtt  ^=33 — Contbac^— 
Offeb— Rkvocahon. 

An  offer  for  the  exchange  of  property  can 
be  revoked  by  the  offerer  ^ving  notice  to  the 
agent  of  the  other  party,  before  the  offer  was 
accepted,  that  she  would  not  proceed  with  the 
agreement 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  {{  S,  7;  Dee.  Dig.  <S=>3.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  J.  P.  Wood,  Judge. 

Action  by  Ralph  Hamlin  SLgainst  Jessie 
R.  Bamhart  Judgment  for  defendant,  and 
plaintlft  appeals.    Affirmed. 

John  F.  Poole,  of  Ixm  Angeles,  for  a]K>ei- 
lant  F.  W.  Shelley,  of  Pasadena,  tor  re- 
spondent 

JAMEiS,  J.  The  trial  Judge,  viewing  an 
alleged  contract  made  between  the  parties 
to  this  action,  which  contemplated  an  ex- 
change of  real  properties  and  the  payment 
by  respondent  of  a  large  sum  of  money,  con- 
cluded that  there  was  no  sufficient  considera- 
tion rendered,  or  agreed  to  be  rendered,  by 
appellant  and  that  therefore  respondent  was 
not  bound.  This  was  the  controlling  Issue 
then  submitted,  and  its  determination  will 
direct  the  decision  to  be  rendered  on  this  ap- 
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peal,  which  Is  taken  from  the  Judgment  and 
from  an  order  denying  defendant's  motion 
for  a  new  trial. 

[1]  We  agree  with  the  conclnslon  reached 
by  the  superior  court  Tlie  alleged  contract 
for  the  breach  of  which  damages  were  sought 
to  be  recovered,  after  reciting  conditions  re- 
specting the  properties  of  the  parties  and 
the  terms  Imposed,  contains  the  following 
clauses: 

"The  party  of  the  first  part  agrees  to  this 
exchange  in  case  he  can  borrow  four  thonsand 
five  hundred  (4500)  dollars  on  i^operty  at 
857  So.  Mentor  avenue,  Pasadena,  Oalifoma. 
The  party  of  the  first  part  has  ten  days  in  which 
to  secure  the  above  loan." 

Respondent,  three  days  after  signing  the 
agreement  mentioned,  orally  notified  the 
agent  who  was  acting  in  the  matter  that  she 
woiild  not  carry  out  the  proposed  exchange. 
On  the  same  day,  and  after  the  agent  had 
received  this  notification  of  respondent,  but 
before  tlxls  notification  had  been  commnnlcat- 
ed  to  appellant,  the  latter  notified  the  same 
agent  that  he  was  willing  to  proceed  with 
the  exchange  of  properties. 

The  right  of  respondent  to  withdraw  from 
the  agreemoit  seems  clear.  There  was  no 
mutuality  of  consideration  provided  for.  On 
the  one  hand,  it  was  proposed  to  bind  re- 
qwndent  in  absolute  terms  to  perform  on.her 
part,  while  appellant's  performance  was  made 
oondltlouaL  He  was  to  perform  only  in  case 
be  could  borrow  $4,500  on  respondent's  prop- 
erty, and  impliedly  the  agreement  was  that 
this  loan  should  be  upon  whatever  conditions 
be  might  choose  to  impose  as  to  duratioa  of 
loan  term,  rate  of  interest,  etc.  In  the  event 
<a  his  default,  respondent  bad  no  remedy  as 
against  his  caprice.  The  agreement  of  the 
parties  Imported  no  obligation  on  appellant's 
part  which  respondent  could  enforce.  "If  a 
promise  does  not  ofFer  any  enforceable  I^;al 
light  or  forbearance  it  is  not  a  consideration. 
This  principle  la  sometimes  expressed  in  the 
rule  that  promises,  in  order  to  be  a  valid 
consideration  each  for  the  other,  must  be 
mutual.  •  •  •  Where  the  parties  assume 
to  make  a  contract  in  which  a  promise  is  the 
consideration  for  a  promise,  and  analysis 
shows  that  one  of  the  promises  does  not  im- 
pose any  legal  duty  upon  the  party  making 
it,  such  promise  Is  not  a  consideration  for 
the  other  promise."  1  Page  on  Contracts,  |i 
902-804.  It  will  be  of  no  service  to  multiply 
citations  to  this  fundamental  rule  governing 
the  making  of  contracts.  Having  construed 
the  contract  as  tanpoeing  no  definite  obliga- 
tion on  appellant  to  perform  (a  construction 
which  his  own  words  expressly  declare  to 
have  been  the  one  intended),  there  is  no  room 
left  for  further  argument  to  the  point  that 
the  alleged  contract  lacked  mutuality  of  ob- 
UgatloD  or  of  consideration,  which  means 
the  same  thing. 

[2]  Treated  as  a  mere  offer  to  exchange, 
the  proposal  was  revocable  by  respondent  at 


any  time  before  acc^ted  by  appellant  Be- 
spondent  did  notify  the  agent  of  appellant,  be- 
fore there  was  any  offer  to  accept  made 
by  appellant,  that  she  would  not  proceed  un- 
der the  alleged  agreement 

For  the  reasons  stated,  the  Judgment  and 
order  of  the  court  should  be  sustained. 

The  judgment  and  order  are  affirmed. 

We  concur:    CONRET,  P.  J.;  SHAW,  3. 


'(.a  cu.  A.  an) 
TAYLOR  T.  NELSON.     (Wv.  1441.) 
(District  Court  of  Appeal,  First  District.  Cali- 
fornia.    March  1,  1915.) 

1.  Pabtnkbship  «=>22— Relation— Evidenob. 

An  agreement  under  which  plaintiff  was  to 
and  did  pay  $1,000  down  on  account  of  the  price 
of  certain  land,  and  was  to  pay  the  further  sum 
of  $2,500,  and  the  defendant  the  sam  of  $3,- 
500,  whereupon  defendant  would  secure  a  loan 
upon  the  property  of  $8,000,  making  the  whole 
purchase  price  $1S,(XX),  which  defendant  refused 
to  carry  out,  was  not  a  consummated  partner- 
ship. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {§  1,  7,  S;  Dec.  Dig.  «=>22.] 

2.  Pabtnedsbif  9=>10&— Bbkacb  or  Aqbbx- 
MKN'p— AonoiT— Pork. 

In  snch  case  it  was  not  necessary  to  sue 
in  equity  for  a  dissolution  and  accounting,  but 
the  plaintiff  had  an  action  for  breach  ot  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Gent  Dig.  i  168;    Dee.  Dig.  «=9l05.] 

8.  Bboebbs  «s3l02— FBAUn   or  PBtNcrPAi/— 

PUBCHASK   BT   BBOEXB. 

Where  defendant  was  anthorizcd  by  his 
principal  to  sell  real  property  for  $16,000  on  a 
certain  commission,  his  contract  with  plaintiff, 
whereby  they  were  to  purchase  the  property  at 
that  price,  was  not  in  fraud  of  the  prindpu  sp. 
as  to  invalidate  the  contract 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  |  146;   Dec  Dig.  «=9l02.] 

Appeal  from  Superior  Court,  Santa  Clara 
County ;   P.  F.  Gosbey,  Judge. 

Action  by  Frank  J.  Taylor  against  J.  M. 
Nelson.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

C.  a  Coolldge,  J.  B.  Peckham,  and  R.  O. 
McComlsh,  all  of  San  Jose,  for  appellant 
E.  M.  Rosenthal,  of  San  Jose,  for  respondent 

PER  CURIAM.  The  comphilnt  alleges  that 
the  defendant  and  the  plaintiff  entered  into 
an  agreement,  by  the  terms  of  which  the 
plaintiff  was  to  pay,  and  did  pay,  $1,000 
down  on  account  of  the  purchase  price  of  a 
certain  piece  of  real  estate  in  Santa  Clara 
county;  that  later  plaintiff  was  to  pay  the 
sum  of  $2,500,  and  the  defendant  the  sum  of 
$3,500,  whereupon  the  said  defendant  would 
secure  a  loan  on  the  property  of  $8,000,  mak- 
ing the  whole  purchase  price,  to  wit,  $15,000; 
that  on  and  prior  to  May  1,  1912,  the  date 
fixed  in  the  agreement  of  purchase  and  sale 
for  the  payment  of  the  balance  of  the  pur- 
chase price,  plaintiff  requested  the  defendant 
to  carry  out  his  part  of  the  contract  but  the 
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defendant  refused  to  do  so,  and  repudiated 
the  whole  transaction.  This  salt  is  for 
damages  to  recover  the  sum  of  $1,000  for 
breach  of  the  contract,  plus  a  small  Item  not 
questioned  If  the  plaintiff  is  found  to  be  en- 
titled to  recover  a  Judgment  In  this  action. 

[1,  2]  The  transaction  here  Involved  is  not, 
M  asserted  by  defendant,  a  partnership 
transaction  requiring,  for  the  adjustment  of 
the  difficulties  between  the  parties  a  suit 
in  equity  for  dissolution  and  accounting.  It 
is  true,  acqordlng  to  the  allegation  of  the 
complaint  and  the  findings  of  the  court, 
that  the  parties  contemplated  a  partnership. 
While,  in  view  of  the  arrangements  between 
the  parties,  it  may  be  said  that  a  partner^ 
ship  was  initiated  by  the  plaintiff's  payment 
<a  $1,000,  it  certainly  cannot  be  said,  the 
defendant  having  failed  to  carry  out  his  part 
of  the  contract,  and  having  repudiated  the 
same,  that  the  partnership  was  ever  launch- 
•d,  created,  or  consummated.  Hence  It  fol- 
lows that  the  present  action  for  breach  of  the 
contract  will  lie.  Powell  ▼.  Maguire,  43  Cal. 
U;  Prince  ▼.  Lamb,  128  Cal.  120,  80  Pac. 
689;  30  Cyc.  36»^85;  IS  Cyclopedia  of 
Pleading  and  Practice,  1045;  Hyer  v.  Rich- 
mond Traction  Co.,  168  U.  S.  471,  18  Sup. 
Ct.  114,  42  L.  Ed.  647. 

[3]  We  also  think  that  the  next  point  made 
by  the  defendant  cannot  be  maintained.  If 
the  plaintiff,  when  he  entered  into  the  con- 
tract with  the  defendant,  knew  that  the  in- 
terests of  the  defendant  and  his  principal, 
the  owner  of  the  land,  were  antagonistic,  and 
that  the  owner  did  not  know  that  the  defend- 
ant was  interested  in  the  purchase  of  the 
land,  then  the  contract  perhaps  would  be  void 
not  only  as  between  the  defendant  and  the 
owner  (Bauer's  Law  &  Collection  Ca  v. 
Bradbury,  8  Cal.  App.  256,  84  Pac.  1007), 
but  also  as  to  the  plaintiff ;  for  then  it  might 
be  said  that  the  plaintiff  was  a  party  to  a 
transaction  which  was  a  fraud  upon  the  own- 
er, in  which  event,  of  course,  the  plaintiff 
could  not  recover.  But  in  this  case,  accord- 
ing to  the  evidence  accepted  by  the  trial 
court,  the  $15,000  was  to  be  the  full  price  de- 
manded by  the  owner  for  the  property.  In 
ether  words,  the  defendant  was  not  vested 
with  the  exercise  of  any  discretion  In  the  mat- 
ter, nor  was  he  to  get  as  much  as  he  could  for 
the  property ;  he  was  simply'  authorized  to 
■ell  it  on  a  certain  commission  for  a  specified 
amount  Under  these  circumstances  it  cer- 
tainly cannot  be  held  that  the  plaintiff  was 
guilty  of  any  deceit  or  fraud.  Furthermore, 
It  is  plain,  according  to  the  version  of  the 
tase  ad<vted  by  the  trial  court,  that  the 
plaintiff  was  innocent  of  any  contemplated 


wrong  towards  the  owner  ol  tae  proper^; 

and  this  was  the  view  of  the  owner  of  the 
property,  for,  when  she  heard  from  the  iiar- 
ties  here  what  had  occurred,  she  said,  re- 
ferring to  herself  and  the  plaintiff,  "We 
have  both  been  lmi>osed  upon  by  Mr.  Nelson" 
(the  defendant),  and.  not  caring  "to  see  Mr. 
Taylor  (plaintiff)  lose  his  money,"  agreed 
that  if  he  would  return  the  abstract  of  the 
property  which  had  been  furnished  him,  and 
if  be  would  pay  $57.50,  the  amount  of  a  bill 
which  had  been  incurred  by  her  at  the  in- 
stance of  the  purchasers  of  the  property,  she 
would  waive  any  right  she  might  have  "to 
compel  him  to  go  on  with  the  deal,  and  leave 
him  to  fight  out  the  matter  of  the  $1,000  with 
Nelson." 

Incidentally,  perhaps,  it  ought  to  be  said 
that  the  defendant  claimed  the  $1,000  on  the 
theory  that  he  produced  a  purchaser  who  was 
willing  and  able  to  purchase  the  property, 
and  that  a  contract  for  the  purchase  was  en- 
tered into  between  them.  The  trial  court 
sustained  an  objection  to  a  question  put  to 
the  plaintiff  on  cross-examination  which  per- 
haps ought  to  have  been  allowed;  but  from 
all  the  circumstances  of  the  case  it  is  plain, 
assuming  the  ruling  was  error,  that  It  was 
entirely  harmless. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

™^°°™  as  Or.  281) 

WINDSOR  V.  MOUREB  et  al. 

(Supreme  0>urt  of  Oregon.    May  25,  1916J 

Department  1.     Appeal  from  Circuit  Court, 
Multnomah  County;    Geo.  N.  Davis,  Judge. 
On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  147  Pac.  533. 

Wilson,  Neal  &  Rossman,  of  Portland,  for  ap- 

f>ellant  Veazie,  McCourt  &  Veazie,  of  Port- 
and,  for  respondent. 

MOORE,  C.  J.  In  the  former  opinion  it  is 
Baid:  "Mrs.  (Campbell  on  Ai^ust  16,  1912,  by 
writing,  transferred  to  J.  C.  Windsor,  the  plain- 
tiff herein,  all  her  right,  title,  and  interest  in 
and  to  both  of  the  judgments,  but  the  assign- 
ment was  never  recorded."  F^m  the  conclud- 
ing part  of  that  sentence  the  following  addi- 
tional words  were  Inadvertently  omitted,  to  wit: 
"Until  after  the  record  of  these  judgments  was 
discharged."  In  a  petition  for  a  rehearing  it  ia 
insisted  that,  the  assignment  having  been  duly 
recorded,  a  different  conclusion  should  have 
been  reached.  It  will  be  seen  from  an  examina- 
tion of  the  original  opinion  that  the  affirmance 
of  the  decree  is  predicated  upon  Holloway'a 
want  of  notice  of  such  assignment  when  he  se- 
cured a  satisfaction  of  the  judgments.  That 
the  assignment  was  subsequently  recorded  is  un- 
important. 

We  think  the  conclusion  reached  in  this  case 
is  warranted  by  a  consideration  of  the  evidence, 
and  hence  the  petition  for  a  rehearing  is  denial. 
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(U  Okl.  Cr.  714) 

PORTER  T.  STATB.    (No.  A-2170.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    May 

18.  191S.) 

Appeal  from  County  Court,  Lincolii  Coun^; 
H.  M.  Jarrett,  Judge. 

Tom  Porter  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.    Affirmed. 

Shnezy  A.  Foster,  of  Chandler,  for  plaintiff 
in  error.  Streeter  S.  Speakman,  Co.  Atty.,  of 
Chandler,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  Tom 
Porter,  was  convicted  at  the  October,  1913, 
term  of  the  county  court  of  Lincoln  county  on 
a  charge  of  having  unlawful  possession  of  in- 
toxicating liquor  with  intent  to  sell  the  same, 
and  his  punishment  fixed  at  a  fine  of  $7Q  and 
imprisonment  in  the  county  jail  for  a  period  of 
90  days. 

The  proof  in  the  record  condnsively  establish- 
ea  the  guilt  of  the  accused.  There  are  no  er- 
rors of  law  which  are  sufficient,  in  view  of  the 
facts  disclosed,  to  warrant  a  reversal. 

The  judgment  of  the  trial  conrt  ia  therefore 
•flSrmed. 
(77  Or.  S20)  ==a 

PDIiLBN  T.  CITT  OF  EUOENB. 

(Supreme  Court  of  Oregon.    May  18,  1915.) 

Department  1.  Appeal  from  Circuit  C>ourt, 
Lane  (bounty;    Lawrence  T.  Harris,  Judge. 

On  second  petition  for  rehearing.     Denied. 

See  146  Pac.  822,  147  Pac.  768. 

L.  M.  .Travis  and  A.  K.  Meek,  both  of  Eu- 
gene, for  appellant  Skipworth  A  Lewis  and 
0.  B.  Foster,  all  of  Eugene,  for  respondent 

MOORE,  C.  J.  In  a  second  petition  for  re- 
hearing, judgment  for  |>100,  the  limit  of  a  recov- 
ery against  the  municipabty,  is  demanded,  to- 
gether with  the  costs  and  disbursements  incur- 
red at  the  trial  and  on  the  appeal.  Had  the  re- 
quest been  made  when  the  motion  to  set  aside 
the  judgment  and  grant  a  new  trial  was  inter- 
posed, a  very  different  conclusion  would  proba- 
bly have  been  reached  by  the  trial  court.  Spec- 
ulating, however,  upon  a  reversal  of  the  ulti- 
mate judgment,  it  was  insisted  upon  appeal  that 
errors  had  been  committed  in  granting  the  orig- 
inal motion.  When  the  judgment  was  affirmed, 
an  offer  was  made  to  accept  a  judgment  against 
the  city  for  the  sum  for  which  a  recovery  might 
have  been  had. 

This  application  comes  too  late,  and  for  that 
reason  is  denied. 

(47  Okl.  180)  "'°°°°"°° 

HAINES  et  aL  T.  OASAVER  et  aL 

(No.  6647.) 

(Soprema  Court  of  Oklahoma.    April  18, 1016.) 

(Byllahiu  ly  th«  Oourt.) 

APFiiX  AST)  Bbbob  «=s664  —  Casx-Masx  — 

TncS  FOB  Sebvino. 

A  purported  case-made,  which  has  not  been 
served  witliin  three  days  after  the  judgment  or 
Older  appealed  from  is  entered,  nor  within  an 
extension  of  time  allowed  by  the  trial  court,  or 
the  Judge  thereof,  is  a  nullity,  and  will  not  be 
considered  by  the  Supreme  Court  on  appeal 

(Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error.  Cent  Dig,  |i  2601-2506^  2566-2559; 
Dec.  Dig.  «=>564!] 

Brior  from  District  Conrt,  Wagoner  Conn^ 
ty;  R.  C.  Allen,  Jadge. 

Proceedings  between  Frank  M.  Haines  and 
others  and  J.  C.  Casaver  and  others.  From 
the  judgment,  the  parties  first  mentioned 
bring  error.    Dismissed. 


Blair  &  Brown,  of  Wagoner,  Owen  ft  Stone, 
of  Muskogee,  and  L.  E.  Bates,  of  Wagoner, 
for  plaintiffs  In  error.  Cbas.  G.  Watts  and 
E.  L.  Kirby,  both  of  Wagoner,  for  defendants 
in  error. 

KANE,  O.  7.  The  plaintllTs  in  error  seek 
to  present  their  proceeding  in  error  by  case- 
made  duly  signed  and  settled  by  the  trial 
court.  The  defendants  in  error  move  to  dis- 
miss the  proceeding  In  error  upon  the  ground 
that  the  caae-made  filed  therein  affirmatively 
shows  that  the  motion  for  a  new  trial  of  the 
losing  party  was  overruled  by  the  trial  conrt 
on  the  25th  day  of  March,  1913,  and  that  th« 
Judgment  attempted  to  be  appealed  from 
was  rendered  on  the  same  day,  whereupon, 
and  as  a  part  of  such  judgment,  the  court 
granted  said  plaintiffs  in  error  90  days  with- 
in which  to  make  and  serve  a  case-made,  al- 
lowing said  defendants  in  error  10  days  there- 
after to  suggest  amendments ;  said  case-made 
to  be  signed  and  settled  upon  6  days'  notice 
by  either  party ;  that  the  record  affirmative- 
ly shows  that  said  case-made  was  served  on 
Bald  defendants  in  error  on  the  26th  day  of 
Jtme,  1913,  two  days  after  the  expiration  of 
the  time  granted  by  the  trial  oourt  for  mak- 
ing and  serving  case-made. 

This  contention  is  well  taken.  The  time 
granted  by  the  trial  court  for  making  and 
serving  a  case-made  expired  on  the  23d  day 
of  June,  1913,  two  days  prior  to  the  servlcA 
thereof  upon  opposing  counsel.  It  has  many 
times  been  held  by  this  court  that  a  purport- 
ed case-made,  which  has  not  been  served 
I  within  three  days  after  the  judgment  or  or- 
der appealed  from  is  entered,  nor  within 
an  extension  of  time  allowed  by  the  trial 
court,  or  the  judge  thereof,  is  a  nullity,  and 
will  not  be  considered  by  the  Supreme  Court 
'  on  appeal.  The  latest  case  supporting  this 
j  rule  called  to  our  attenti<«  Is  Kinney  v.  Mc- 
Pherren,  42  OkL  209,  140  Pa&  1149,  where- 
in It  was  held  that: 

"A  purported  case-made,  which  is  not  served 
within  three  days  after  the  judgment  or  order 
is  entered,  or  within  an  extension  of  time  duly 
allowed,  is  a  nullity,  and  cannot  be  considered 
by  this  court" 

The  case-made  not  having  been  served 
within  the  time  granted,  the  motion  to  dis- 
miss the  proceeding  In  error  must  be  sus- 
tained.   It  is  so  ordered.    All  the  Justices 


(46  Okl.  1) 
OKLAHOMA  CITT  v.  SAUNDERS. 
(No.  4049.) 
(Supreme  0)nrt  of  Oklahoma.    April  13,  .1916.) 

(8vnal«»  hv  th«  Court.) 
X.  Plbadino  «=3290  —  AixEQATionB  or  Ap- 

P0INTM1CNT— VeBIFIKD     DENIAI.. 

Where  a  bill  of  particulars  alleges  that  the 
plaintiff  was  duly  and  legally  employed  in  the 
services  of  the  city  of  Oklahoma  City  in  the  ca- 
pacity of  "secretary  to  the  mayor,"  and  such 
appointment  and  authority  is  not  denied  by  aflS- 
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davit,  the  allegations  of  such  appointment  and 
authority  will  be  taken  as  true. 

[Ed.    Note. — For   other   cases,    see   Pleading, 
Cent  Dig.  §{  869-863,  886^^;    Dec.  Dig.  «=» 
290.] 
2.  Mttnioipal  CoBPOBATions  «=>149  —  Ap- 

FoiNTEB— Bight  to  OoNrmin  is  Onras. 
Where  it  ia  shown  that,  at  the  time  of  the 
adoption  of  the  charter  for  the  city  of  Oklahoma 
City,  the  plaintiff  was  an  officer,  appointee,  or 
employ^  of  such  city,  other  than  mayor  or  mem- 
ber of  the  city  council,  such  officer,  appointee,  or 
employe  is  by  section  9,  art.  1,  of  the  charter  of 
said  city,  authorized  to  continue  in  office  until 
his  successor  is  chosen  and  qualified,  or  until  his 
■errices  are  dispensed  with  by  an  order  of  the 
commissioners. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {{  327-332;  Dec.  Vig. 
«=>149.] 

Commlasloners'  Opinion,  Division  No.  3. 
Appeal  from  County  Court,  Oklahoma  Coun- 
ty; John  W.  HayBon,  Judge. 

Action  by  George  B.  Saunders  against  the 
Qty  of  Oklahoma  City,  a  municipal  corpora- 
tion. Judgment  for  plaintiff,  and  defendant 
appeals.    AfQrmed. 

.  J.  •  W.  Johnson,  V.  V.  Hardauitle,  and 
G«orse  A.  Matlack,  all  of  Oklahoma  City,  for 
plaintiff  in  errw.  C.  H.  Ruth  and  J.  T. 
Dortch,  both  of  Oklahoma  City,  tor  defendant 
In  error. 

BITTBNHOUSB,  C.  TUB  canse  was  Insti- 
tnted  before  Sam  Bartell,  Justice  of  the  peace 
in  and  for  Oklahoma  City  district,  Oklahoma 
county,  state  of  Oklahoma,  for  the  sum  at 
$90,  claimed  by  George  B.  Saunders  for  serv- 
ices as  secretary  to  the  mayor  of  said  city 
from  May  12,  1911,  to  June  8,  1911.  On  May 
12,  1911,  Whit  M.  Grant  became  and  was  the 
mayor  of  the  dty  of  Oklahoma  City.  Dan 
V.  Lackey,  the  then  holder  of  the  office  of 
mayor  of  said  dty,  reused  to  vacate  the  ot- 
flce  and  turn  same  over  to  the  newly  elected 
mayor,  but  retained  said  office  nntil  the  le- 
gality of  the  electi<m  of  Whit  M.  Grant  was 
determined  by  this  court  In  the  case  of  Lack- 
ey et  al.  V.  State  ex  rel.  Grant,  29  OkL  255, 
116  Pac.  913.  The  plaintiff  below,  George  B. 
Saunders,  filed  his  claim  with  the  dty  for  $90 
for  services  rendered  from  May  12th  to  June 
8, 1911,  which  claim  was  disallowed,  and  this 
action  was  instituted;  plaintiff  alleging: 

"(1)  That  the  defendant  ia  a  monieipal  corpo- 
ration duly  authorized  and  existing  under  the 
laws  of  the  state  of  Oklahoma,  and  is  a  city  of 
the  first  class  under  said  laws. 

"(2)  That  your  plaintiff,  at  the  times  herein- 
after mentioned  and  for  months  previous  to  said 
times,  was  duly  and  regularly  employed  in  the 
service  of  said  defendant  in  the  capacity  of  'sec- 
retary to  the  mayor.' 

"(3)  That  from  May  12,  1911,  to  June  8, 1911, 
he  was  so  employed  and  fulfilled  his  duties  in  all 
respects  to  the  said  city  of  Oklahoma  City  and 
the  dtizens  thereof,  and  continued  to  serve 
the  public  for  some  time  after  said  June  8, 1911. 

"(4)  That,  according  to  the  terms  of  his  em- 
ployment, the  plaintiff  was  to  be  paid  the 'sum  of 
one  hundred  dollars  per  month  by  said  defend- 
ant, but  said  defendant  has  neglected  and  re- 
fused and  still  neglects  and  refuses  to  pay  plain- 


tiff for  his  services  rendered  from  said  May  12, 
to  June  8,  1911,  although  due  and  proper  de- 
mand has  been  made." 

The  appointment  or  authority  of  George  B. 
Saunders,  as  secretary  to  the  mayor,  was  not 
denied  under  oath.  The  plaintiff  offered  evi- 
dence of  bis  services  as  secretary  to  Mayor 
Lackey;  that  he  was  acting  secretary  £rom 
May,  1909,  until  about  September,  1911,  serv- 
ing under  Henry  M.  Scales,  Dan  V.  Lackey, 
and  Whit  M.  Grant;  that  he  received  bis  sal- 
ary from  Oklahoma  City  for  said  services 
wltb  the  exception  of  the  salary  from  May 
12th  to  June  8, 1911,  amounting  to  $90. 

During  the  trial  the  plaintiff  In  error  ob- 
jected to  the  introduction  of  evidence  upon 
the  grounds:  First,  that  the  bill  of  particu- 
lars did  not  state  facts  sufficient  to  constitute 
a  canse  of  action,  tar  the  reason  that  flie 
same  did  not  show  that  the  defendant  in 
error  was  employed  by  any  one  authorized 
under  the  ordinance  to  employ  him  during 
the  time  claimed  for  salary;  second,  that 
during  the  time  he  acted  as  secretary  to  the 
mayor  he  worked  under  a  person  who  was 
usurping  the  office  of  mayor  of  said  dty. 

At  the  close  of  the  testimony,  the  pi^iinHff 
in  error  demurred  to  the  evidence  on  the 
ground  that  the  same  was  Insuffident  to  sup- 
port the  cause  of  action  attempted  to  be  set 
forth  in  the  bill  of  particulars,  in  that  It 
failed  to  show  any  anthorlty  of  the  acting 
mayor  of  the  dty  to  employ  the  plaintiff  In 
the  capacity  of  secretary.  We  think  the 
court  properly  overruled  the  objection  to  the 
introduction  of  the  evidence  and  the  demur- 
rer to  the  evidence. 

[1]  The  allegation  of  the  appointment  of 
George  B.  Saunders  as  secretary  to  the  may- 
or, and  his  authority  to  hold  such  office,  ia 
taken  as  true,  for  the  reason  that  the  plain- 
tiff in  error  failed  to  deny  the  appointment 
and  authority  by  verified  affidavit,  as  provid- 
ed by  section  6348,  Comp.  Laws  of  1909  (sec- 
tion S427,  Bev.  Lews  1910),  which  provides: 

"In  all  actions,  allegations  of  the  execution 
of  written  instruments  and  indorsements  there- 
on, of  the  existence  of  a  corporation  or  partner- 
ship, or  any  appointment  or  authority,  or  the 
correctness  of  an  account  duly  verified  by  the 
affidavit  or  affirmation  of  the  party,  his  agent 
or  attomev,  shall  be  taken  as  true  nnleas  the 
denial  of  the  same  be  verified  by  the  affidavit  of 
the  opposite  party,  his  agent  or  attorney.** 

The  plaintiff  in  error  having  failed  to  file 
an  affidavit  challenging  the  autiiorlty  of 
George  B.  Saunders  to  act  aa  secretary  to 
the  mayor,  the  allegation  In  the  bill  of  partic- 
ulars, alleging  his  appointment  and  author- 
ity, 1b  taken  as  true. 

[2]  Section  9,  art  1,  of  the  charter  of  Okla- 
homa City,  in  so  far  as  such  section  pertains 
to  the  former  offices,  appointees,  or  employ- 
tB,  reads  as  follows: 

"All  officers,  appointees,  or  employes  of  the 
present  corporation  of  Oklahoma  City,  except 
the  mayor  and  members  of  the  city  council  shall 
continue  in  their  oSices,  and  employment  upon 
the  adoption  of  this  charter,  and  organization  of 
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the  nev  city  government  until  their  successors 
are  chosen  and  qualified,  or  until  their  services 
•re  dispensed  with  bj  an  order  of  the  commia- 
■loneni." 

The  erldance  is  amply  sufficient  to  show 
ttuit  George  B.  Sanndera  was  an  officer,  ap- 
pointee, or  employs  of  the  city  of  Olclahoma 
Olty  at  the  time  of  the  adoption  of  the  char- 
tar  In  question,  and,  as  such  officer,  appoin- 
tee, or  employe,  he  C(mtinned  In  the  employ 
of  the  dty  dnring  the  period  from  May  12, 
1911,  to  June  8,  1911;  no  auocessor  having 
been  choeen  or  his  seryicea  disp^ised  with 
by  an  order  of  the  commissioners. 

We  therefore  conclude  that  the  said  George 
B.  Saunders  was  an  officer,  appointee,  or  em- 
ploye of  the  dty  of  Oklahoma  City  at  the 
time  of  the  ad(q)tion  of  the  charter  In  Ques- 
tion, and  as  sach  continued  In  the  employ  of 
said  d^  during  the  period  alleged  in  his  bill 
of  particulars,  and  Is  therefore  entitled  to 
Judgment  for  the  amount  of  said  serrlces  as 
rendered. 

Tbe  cause  should  therefore  be  affirmed. 

PBR  CURIAM.    Adopted  In  wbol& 

(46  Okl.  5)  == 

POOL  et  aL  T.  BIBOAL  et  aL    (No.  SMi.) 
(Supreme  Court  of  Oldahoma.    April  IS,  191S.) 

(Syllabus  ly  the  Court.) 

1.  APPBAI,  and  EBBOB  9=3966— C0NTINX7ANCX 
«=>20  —  DISCBETIORABT  RUUNG  —  ABSKNCK 
or  COUNSKL. 

Absence  of  counsel  is  not  a  statutory  ground 
for  continuance,  and  the  granting  or  refoaing 
of  a  motion  for  continuance  on  account  thereof 
is  within  Oxe  sound  discretion  of  the  trial  court; 
and  unless  this  discretion  is  abused,  it  la  not 
error  to  oTermle  the  same. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  8887;  Dec.  Dig.  <8=s>966; 
Continuance,  Cent  Dig.  |g  51,  53-67 ;  Dec.  Dig. 
«=920.] 

2L  (^ONnNUANOB  €=s20  —  QBOtTNDS  —  AB- 
SBNOK  OF  COUNBEI/— DiBOKETION. 

It  is  not  an  abuse  of  discretion  to  oTemle 
a  motion  for  a  continuance,  on  account  of  ab- 
sence of  coimael,  where  the  motion  is  unverified, 
does  not  show  that  the  absent  counsel  is  the  sole 
counsel  in  the  case,  the  facts  and  circumstances 
with  reference  to  his  absence,  or  that  any  effort 
has  t>een  made  to  procure  other  counseL 

[EM.  Note. — For  other  cases,  see  Ontinuance, 
Cent  Dig.  U  51,  53-67:  Dec.  Dig.  «s»20.] 

Commissioners*  Opinion,  DlTision  No.  8. 
Error  from  District  Court,  Kiowa  (bounty; 
James  R.  Tolbert,  Judge. 

Action  by  Lucy  Rlegal  against  T.  F.  Fool 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants Pool  bring  error.    Affirmed. 

Bammons  ft  Logan,  of  Hobart,  for  plain- 
tiffs in  error.  Carpenter,  Hughes  &  Terral, 
of  Hobart,  for  defendant  in  error  Rlegal. 

DUDLEY,  C.  The  defendant  in  error  Lucy 
Rlegal,  hereinafter  referred  to  as  the  plain- 
tiff, commenced  this  action  in  the  district 
court  of  Kiowa  county  against  the  plaintiffs 
in  error,  T.  F.  Pool  and  M.  S.  Pool,  and  the 


other  defendants  in  error,  hereinafter  refer- 
red to  as  the  defendants,  tq  recover  a  Judg- 
ment against  the  defendants  T.  F.  Pool  and 
M.  S.  Pool  for  the  sum  of  $400  upon  two 
promissory  notes  of  $200  each,  with  Interest 
and  attorney's  fees,  and  to  foreclose  a  mort- 
gage given  to  secure  the  same,  covering  80 
acres  of  land,  situated  in  said  county,  and  to 
determine  the  priority  of  liens  as  I)etween 
the  plaintiff  and  the  other  defendants.  The 
Issues  were  Joined,  and  when  the  case  was 
called  for  trial.  In  its  regular  order  on  the 
assignment,  the  defendants  T.  F.  Pool  and  M. 
S.  Pool  presented  the  following  motion  for  a 
cpntinnance  on  account  of  the  absence  of 
their  attorney,  O.  J.  Logan: 

"And  now  at  this  time,  May  29,  1911,  this 
oase  is  called.  Plaintiff  announces  ready,  and 
defendants  aslc  the  court  for  a  continuance  for 
the  reason  of  the  absence  of  attorney,  O.  J.  Lo- 
gan, which  request  is  by  the  court  denied. 
Whereupon  the  court  hears  the  evidence  and,  t>e- 
ing  advised  in  the  premises,  renders  judgment 
for  the  plaintiff  for  the 'amount  sued  on  as  per 
journal  entry." 

This  motion  was  overruled,  and  the  case 
was  tried  by  the  court,  resulting  in  a  Judg- 
ment In  favor  of  the  plaintiff,  Lucy  Rlegal, 
against  the  defendants  T.  F.  Pool  and  M.  S. 
Pool  for  the  amount  due  upon  the  two  notes, 
establishing  a  lien  upon  said  premises  and 
ordering  the  same  sold  in  satisfaction  there- 
of as  required  by  law,  fixing  and  establlslilng 
the  priority  of  liens  as  between  tlie  plaintiff 
and  the  other  defendants.  In  due  course  of 
time  the  defendants  T.  F.  Pool  and  M.  S. 
Pool  filed  a  motion  for  a  new  trial,  assigning 
as  error  the  overruling  of  their  motion  for, a 
continuance,  on  account  of  the  absence  of 
their  counsel.  The  motion  was  overruled,  ex- 
ceptions talcen  and  allowed,  and  from  this  or- 
der the  defendants  Pool  prosecute  an  appeal 
to  this  court,  and  seelc  a  reversal  solely  on 
account  of  the  overruling  of  thdr  motion  for 
a  continuance. 

[1 , 2]  Jones  &  Green  appear  of  record  as 
counsel  for  defendants  T.  F.  Pool  and  M.  S. 
Pool,  and  there  Is  nothing  in  the  record  to 
show  that  O.  J.  Logan  had  any  connection 
with  the  case  at  all  at  the  time  the  case 
was  called  for  trial.  The  motion  is  unveri- 
fied, does  not  show  that  the  absent  counsel 
is  the  sole  counsel  in  the  case,  the  facts  and 
drcumstances  with  reference  to  his  absence, 
or  that  any  effort  had  been  made  to  procure 
other  counsel.  Absence  of  counsel  is  not  a 
statutory  ground  for  continuance,  and  the 
granting  or  refusing  of  a  motion  for  a  con- 
tinuance on  account  thereof  is  vrlthin  the 
sound  discretion  of  the  trial  court,  and  un- 
less this  discretion  is  abused  it  Is  not  error  to 
overrule  the  same.  Pierce,  Sheriff,  v.  Engel- 
Icemeier,  10  Old.  308,  61  Pac.  1047;  Steen- 
strup  V.  Toledo  Foundry  &  Machine  Co.,  66 
Wash.  101,  119  Pac.  16,  Ann.  Cas.  1913C,  427, 
and  notes  on  page  431.  The  granting  or  re- 
fusing of  a  continuance  is  within  the  sound 
discretion  of  the  trial  court,  and  unless  It 
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abnses  its  discretion  it  is  not  error  to  over- 
rule a  motion  for  continuance.  This  prop- 
osition Is  so  well  settled  In  this  state  that 
citation  of  authorities  Is  not  necessarr. 

An  examination  of  the  whole  record  clear- 
ly shows  that  the  trial  court  did  not  abuse 
Its  discretion  in  overruling  the  motion  for  a 
continuance,  and  the  Judgment  should  there- 
fore be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


<46  Okl.  8) 

WICHITA  FAIiLS  &  N.  W.  BY.  CO.  t,  STA- 
GEY.   (No.  3844.) 
{Supreme  Court  of  Oklahoma.    April  18, 1916.) 

(ByUahua  by  iht  Court.) 
Apfeai,  ANn  Ebbob  ®=»1001—Vsbdici>— Evi- 
dence—Instbuctiohs. 

Where  there  is  competent  evidence  reason- 
ably tending  to  support  the  verdict,  and  the 
court  in  its  instrnctions  fairly  states  the  law 
arising  upon  the  issues,  joined,  the  judgment  ap- 
pealed from  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ij  8922,  3928-^934;  Dec 
Dig.  «=>1001.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Jackson  County; 
B.  N.  Woodson,  Judge. 

Action  by  C.  H.  Stacey  against  the  Wichita 
Falls  &  Northwestern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

C.  0.  Huff,  of  Dallas,  Tex.,  Tlslnger  & 
Clay,  of  Mangum,  and  Robinson  &  Hamilton, 
■ot  Altus,  for  plaintiff  In  error.  Lawson  & 
X>abney,  of  Altus,  for  defendant  in  error. 

OALBRAITH,  O.  The  defendant  in  error 
<!ommenced  this  action  before  a  Justice  of  the 
peace  to  recover  damages  from  the  plaintiff 
In  error,  charged  to  have  been  sustained  by 
reason  of  an  overflow  of  surface  water  due 
to  the  negligent  construction  of  its  roadbed, 
-and  failure  to  maintain  proper  drains  and 
culverts.  The  amount  claimed  was  $67.76. 
The  cause  was  tried  to  the  Justice,  and  a 
verdict  returned  for  the  plaintiff  for  $45.  An 
appeal  was  taken  to  the  county  court,  and 
the  cause  tried  to  the  court  and  a  Jury,  and 
a  verdict  returned  for  the  plaintiff  for  the 
fnll  amount  claimed.  To  reverse  this  Judg- 
ment the  defendant  has  perfected  an  appeal 
to  this  court 

It  is  contended  that  the  trial  court  erred 
in  overruling  a  demurrer  to  the  biU  of  partic- 
ulars, and  also  in  overruling  a  demurrer  to 
the  plaintiff's  evidence.  Neither  of  these  con- 
tentions are  well  taken.  While  the  bill  of 
particulars  is  not  perfect,  still  the  necessary 
elements  of  a  cause  of  action  are  stated 
therein.  There  was  also  sufficient  evidence 
of  damages  to  support  the  allegations  of  the 
petition,  and  the  demurrers  were  therefore 
properly  overruled. 

It  is  again  complained  that  the  court  in 


its  instrnctions  misstated  the  law,  and  re- 
fused to  give  instructions  requested  by  the 
defendant  which  correctly  stated  the  law 
arising  upon  the  issues  in  the  case.  Witli 
this  contention  we  cannot  agree.  The  in- 
structions given  the  Jury  by  the  court  em- 
braced a  reasonably  fair  statement  of  tlie 
law  of  the  case^  and  the  instructions  request- 
ed by  the  defendant  were  not  a  fair  state- 
ment of  the  law  onder  tlie  dedsionB  of  tlila 
court. 

The  law  applicable  to  the  control  and  dis- 
position of  surface  water  In  the  state  of 
Oklahoma  has  been  announced  in  a  nomber 
of  well-considered  cases  heretofore  decided 
by  the  court  See  C,  B.  I.  &  P.  B.  Oa  v. 
Groves,  20  Okl.  101,  98  Pac.  755.  22  I..  R.  A. 
(N.  S.)  802;  Town  of  Jefferson  v.  Hicks,  23 
OkL  688,  102  Pac.  79,  24  L.  R.  A.  (N.  S.)  214; 
C,  R.  I.  &  P.  R.  Co.  V.  Johnson,  25  OkL  762, 
107  Pac.  662,  27  L.  R.  A.  (N.  S.)  879;  Gulf, 
Colorado  &  Santa  F6  R.  Co.  v.  Richardson 
et  al.,  42  OkL  457,  141  Paa  1107.  It  U  un- 
necessary to  restate  the  law  on  this  question 
again.  Reference  to  the  above  cases  is  suffi- 
cient 

It  is  again  complained  tliat  there  was  no 
evidence  to  establish  ownership  of  the  proiH 
erty  claimed  to  have  been  Injured,  particn- 
larly  the  real  estate.  An  examination  of  the 
testimony  shows  this  claim  to  be  unfounded. 
The  plaintiff  testified  that  he  owned  lots  11 
and  12  in  block  3,  Crain's  Second  addition  to 
the  city  of  Altus,  and  that  he  lived  with  his 
family  upon  this  property  at  the  time  of  the 
overflow  causing  the  Injury  complained  of. 
In  fact,  the  court,  In  Instruction  No.  5,  spe- 
cifically submitted  this  issue  to  the  Jury. 
They,  by  their  verdict  found  that  the  plain- 
tiff below  was  the  owner  of  the  real  estate 
at  the  time  of  the  injury,  and  this  finding  la 
supported  by  the  evidence.  The  plaintiff  also 
testified  that  he  owned  the  personal  property 
claimed  to  have  been  Injured.  Thla  testi- 
mony was  not  controverted,  nor  was  that  as 
to  the  ownership  of  the  real  estate. 

We  recommend  that  the  Judgment  appeal- 
ed from  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 

°^^^°^  («  Okl.  U4) 

BRA6GS  MERCANTII/E  CO.  v.  RICHABD- 

SON  DRY  GOODS  CO.     (No.  6029.) 
(Supreme  Court  of  Oklahoma.    April  13,  1S160 

(Byllttlut  by  the  Court.) 

Appkal  ANn  Ebbob  ©=3430— JowsnicnOF— 
TniE  FOB  PisFscnNQ  Appba]>— DiaifissAi.. 
Where  no  prescipe  for  summocs  in  error  is 
filed,  or  summons  issued,  or  waiver  of  issuance 
and  service  of  summons,  or  a  general  appear- 
ance made,  within  six  months  after  the  rendi- 
tion of  the  judgment  complained  of,  the  pro- 
ceedings will  not  be  deemed  commenced,  as  re- 
quired by  Seas.  Laws  1910-11,  p.  35,  c  18,  and 
on  motion  the  appeal  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Ii  2173.  2174,  3126;  Dec 
Dig.  <S=>430.] 
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Error  from  Superior  Court,  Muskogee 
County;   Farra  h.  McCain,  Judge. 

Action  between  tbe  Bntggs  Mercantile 
Company,  a  copartnership,  and  the  Richard- 
son Dry  Goods  Company,  a  corporation. 
From  the  Judgment,  the  Mercantile  Company 
brings  error.    Dismissed. 

O'Hare  &  DavMson,  of  Muskogee,  for 
plaintiff  In  error.  Pfendler  &  Brown,  of 
Muskogee,  for  defendant  In  error. 

PER  CURIAM.  The  final  order  appealed 
from  In  this  case  was  rendered  and  entered 
on  January  31,  1914.  Petition  In  error,  with 
case-made  attached,  was  filed  In  this  court 
on  July  31,  1914.  The  prsecipe  for  summons 
In  error  was  not  filed  In  this  court  until  Oc- 
tober 29,  1914,  long  after  the  expiration  of 
the  statutory  period  for  perfecting  the  ap- 
peal 

Upon  the  authority  of  Wahl  t.  White  Sew- 
ing Machine  Co.,  147  Paa  301  (Na  6119,  not 
yet  officially  reported),  and  cases  therein  cit- 
ed, the  motion  to  dismiss  is  sustained. 


(47  Okl.  US) 

JONES,  Superintendent  of  Public  Instruction, 

et  al.  T.  FRENCH.     (No.  708a) 
(Supreme  Ck>urt  of  Oklahoma.    April  13,  1915.) 

(Byttahut  hy  the  Court.) 

1.  Afpeai.  and  Ebbob  «=3l31— Decisions  Ap- 
pealable—Inteblocutort   Obdeb. 

In  the  absence  of  a  statute  authorizing  an 
appeal  from  an  interlocutory  order  of  a  judge 
made  at  chambers,  no  such  right  exists. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  895;   Dec  Dig.  €=»131.] 

2.  Appbal  and  Ebbob  «=>  100— Decisions  Ap- 

PBAI.ABIX— InTSBLOOUTOBT  ObDEB— INJUNC- 
TION. 

Section  6236,  Rev.  Laws  191(X  does  not 
authorize  an  appeal  to  the  Supreme  Court  from 
an  interlocutory  order  made  at  chambers  re- 
fusing to  vacate  a  temporary  Injunction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  670-680;    Dec.  Dig.  «=» 

8.  Apfeai,  and  Ebbob  «=)131— Decisions  Ap- 
pealable —  Modification    of    Temfobabt 
Injunction. 
A  temporal^  injunction  restrained  different 

Sublic  officials  and  private  individuals  from  the 
oing  of  certain  acts.  One  of  the  defendants  in 
his  official  capacity  was  enjoined  from  the  ap- 
proval of  a  certain  official  bond  of  -  another 
defendant.  Under  the  statute,  said  defendant 
was  not  empowered  to  approve  bonds  of  the 
character  involved:  that  duty  being  imposed 
upon  other  defendants  who  were  before  the 
court  in  their  official  capacity,  and  who  were 
likewise  enjoined.  Motion  to  vacate  the  tem- 
porary injunction  was  sustained  as  to  said 
defendant,  but  as  to  all  the  remaining  defend- 
ants it  was  overruled.  Held,  that  the  tempo- 
rary injunction  remaining  in  full  force  as  to 
an  proper  defendants,  there  was  not  such  a 
modification  thereof,  within  the  meaning  of  the 
second  sulidivision  of  section  5286,  Rev.  Laws 
1910,  as  would  authorize  the  other  defendants 
to  appeal  to  the  Supreme  Court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  896;   Dec.  Dig.  i8=»131.] 


Error  from  District  tSourt,  Payne  Cioanty ; 
A.  H.  Huston,  Judge. 

Action  by  Grace  French  against  W.  R. 
Jones,  as  Superintendent  of  Public  Instruc- 
tion of  Payne  County,  and  others.  From  an 
order  overruling  defendants'  motion  to  set 
aside  and  dissolve  a  temporary  injunction, 
defendants  bring  error.    Appeal  dismissed. 

Freeman  EX  Miller,  of  Stillwater,  for  plain- 
tiffs In  error.  John  W.  Reece  and  Robert  A. 
Lowry,  both  of  Stillwater,  for  defendant  In 
error. 

SHARP,  J.  In  a  suit  begun  in  the  district 
court  of  Payne  county  on  December  30,  1914, 
the  plaintiff,  on  the  day  following,  procured  a 
chambers  order  from  the  district  judge  of 
the  Eleventh  judicial  district,  at  Guthrie,  In 
Logan  county,  enjoining  the  different  de- 
fendants from  doing  or  performing  any  acts 
which  would  Interfere  with  or  prevent  the 
plaintiff  In  assuming,  on  January  1,  1916, 
the  duties  of  the  office  of  superintendent  of 
public  Instruction  of  Payne  county.  The  or- 
der specifically  set  forth  the  different  acts 
from  the  commission  of  which  the  several  de- 
fendants were  enjoined  and  restrained;  it 
being  unnecessary  to  enumerate  more  ftilly 
the  provisions  of  the  temporary  Injunction, 
except  that  the  defendant  E.  M.  Hamlin,  as 
county  clerk  of  Payne  county,  was  enjoined 
from  approving  or  attempting  to  approve  tbe 
alleged  official  bond  of  John  R.  Hesser,  who 
was  asserting  the  claim  of  having  been  ap- 
pointed county  superintendent  of  public  In- 
struction of  said  county,  and  which  Iwnd  it 
was  alleged  was  then  on  file  in  his  office. 

On  the  hearing  of  tbe  application  for  the 
temporary  injunction,  it  was  made  to  appear 
that  on  December  30th  the  defendants  G.  W. 
Lewis,  W.  R.  Jones,  and  E.  M.  Hamlin  were 
personally  served  with  notice  of  the  time  and 
place  at  which  the  application  for  temporary 
injunction  would  be  made,  and  that  said  de- 
fendants were  each  furnished  with  a  true 
and  correct  copy  both  of  the  notice  and  peti- 
tion ;  also  that  on  the  same  day  the  defend- 
ant John  R.  Hesser,  the  real  party  in  inter- 
est, was  informed  by  telephone  of  the  com- 
mencement of  the  said  action  and  of  the  time 
and  place  at  which  the  application  for  in- 
junction would  be  presented  to  tbe  judge  of 
the  district  court.  At  the  hearing  bad  none 
of  the  defendants  appeared,  either  In  person 
or  by  attorney.  On  January  4,  1915,  a  hear- 
ing was  had  on  a  motion  filed  by  defendants 
to  set  aside  and  discharge  the  temporary  in- 
junction, with  the  result  that  said  temporary 
order  was  set  aside  and  dissolved  as  to  the 
defendant  E.  M.  Hamlin,  county  clerk,  and, 
as  to  the  remaining  defendants,  W.  R.  Jones, 
as  superintendent  of  public  instruction,  Q. 
W.  Lewis,  F.  B.  Courtney,  and  J.  T.  New- 
port, as  board  of  county  commissioners,  and 
John  R.  Hesser,  It  was  by  the  court  ordered 
that  said  temporary  injunction  be  continued. 


^s»For  otbsr  cases  sm 
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In  full  force  and  effect  as  theretofore  al- 
lowed, and  that  the  application  and  motion 
of  said  defendants  to  set  aside  and  dissolve 
the  said  temporary  Injunction  be  In  all  things 
overruled  and  denied.  To  the  action  of  the 
court  the  defendants  excepted,  and  prayed 
for  an  appeal  from  said  Interlocutory  order 
to  the  Supreme  Court 

[1,2]  On  January  18,  1915.  there  was  filed 
In  this  court  a  motion  to  dianlss  the  appeal 
on  the  g^und  that  no  appeal  would  lie  from 
the  order  of  the  district  Judge  In  chambers, 
denying  and  refusing  to  vacate  a  temporary 
tnjimction.  This  motion  was  overruled  on 
the  16th  day  of  February  following.  In  do- 
ing so  we  think,  the  court  committed  error. 

Plaintlfl's  appeal  is  not  taken  from  the 
order  granting  the  temporary  injunction,  and 
this  regardless  of  the  grounds  assigned  in  the 
first  and  fourth  paragraphs  of  the  petition 
In  error.  No  appearance  was  made  by  the  de- 
fendants at  the  time  of  the  hearing  of  the 
application  for  temporary  Injunction.  No  ap- 
peal was  attempted  to  be  prosecuted  from 
this  ordeiv  but,  Instead,  it  was  sought  to  pro- 
care  from  the  district  judge  an  order  vacat- 
ing and  setting  aside  the  temporary  injunc- 
tion. Their  hope  lay  not  in  a  review  by  this 
court  of  the  action  of  the  judge  in  granting 
the  order,  but  In  a  hearing  had  on  their  re- 
spective motions  to  dissolve  the  temporary 
injunction  and  upon  verified  answer.  Hav- 
ing failed  to  appear  and  except  to  the  action 
of  the  judge  in  granting  the  order  of  De- 
cember 31,  1014,  and  make  a  proper  record 
for  an  appeal  therefrom,  the  defendants  can- 
not, revive  the  right  thus  waived  by  filing  a 
motion  to  dissolve  the  temporary  injunction. 
Obviously,  from  the  record  of  the  proceed- 
ings had  in  the  lower  court,  the  appeal  was 
taken,  not  from  the  order  of  December  81, 
1914,  but  from  the  order  of  January  4,  1016, 
and,  according  to  the  journal  entry  of  judg- 
ment, approved  by  counsel  for  defendants.  In 
which  Is  found  the  following: 

"1^  which  action  and  order  of  the  said  Judge 
in  80  ovemiUng  and  denying  the  motion  and 
application  of  said  defendants  for  an  order 
setting  aside  and  dissolvinf  the  said  tempo- 
rary mjnnction  heretofore  allowed  and  ordered 
against  them  herein  the  said  defendants  then 
and  there,  and  in  the  presence  of  said  judge,  ob- 
jected and  excepted,  which  exception  was  al- 
lowed, and  prayed  for  an  ai>peal  from  said  or- 
der so  denying  their  said  motion  and  application 
to  the  Supreme  Court  of  the  state  of  Okla- 
homa," 

By  section  6236,  Rev.  Laws  1910,  this 
court  may  reverse,  vacate,  or  modify  an  or- 
der that  grants,  refuses,  vacates,  or  modifies 
an  injunction.  This  statute  has  several  times 
been  before  this  court  for  construction.  In 
Herren  v.  MerrUees,  7  Okl.  261,  54  Pac.  467, 
School  Dist  No.  8  V.  Eakln,  23  Okl.  321,  100 
Pac.  528,  and  Brown-Beane  Co.  v.  Bueker 
et  al.,  36  Okl.  698,  129  Pac.  1,  It  was  held 
that  an  appeal  would  not  lie  ixom  on  order 


refusing  to  discharge  or  modify  ftn  Injunc- 
tion. In  Herring  et  aL  v.  Wiggins,  7  OkL 
312,  64  Pac.  483,  it  was  said  that;  In  the  ab- 
sence of  a.  statute  authorizing  an  appeal 
from  an  order  of  a  Judge  made  in  chambers, 
no  such  right  exists;  that  such  statutes  were 
In  contravention  of  established  rules  of  long 
standing,  and  should  be  strictly  construed. 
There  the  appeal  was  not  filed  within  30 
days,  as  provided  by  section  4463  of  the  stat- 
utes of  1893  (section  6266,  Bev.  Laws  1910), 
and  it  was  held  that  an  appeal,  not  having 
been  filed  within  the  time  prescribed  by 
statute,  should  be  dismissed. 

[S]  It  may  be  urged,  from  the  fact  that 
the  court  vacated  the  temporary  Injunction 
as  to  the  defendant  Bl.  M.  Hamlin,  county 
derk,  there  was  such  modification  as  would 
authorize  an  appeal  from  the  Interlocutory 
order.  We  do  not  think  so.  Hamlin,  as 
county  clerk,  was  not  only  an  unnecessary, 
but  an  improper,  party  defendant.  The 
temporary  order  enjoined  him  from  appror- 
ing  or  attempting  to  approve  the  official  bond 
of  the  defendant  John  B.  Hesser,  then  on  file 
in  his  ofilce.  The  same  order  also  enjoined 
and  restrained  the  board  of  'x>unty  commis- 
sioners from  approving  said  bond.  The  conn- 
tgr  clerk  had  nothing  to  do  with  the  ap- 
proval of  Hesser's  bond;  tar,  under  section 
7692,  Bev.  Laws  1910,  it  is  made  the  duty 
of  the  board  of  county  commlsslonera  to  ap- 
prove the  bond  of  the  county  superlntoident 
of  public  instruction.  It  was  doubtless  due 
to  the  fact  that  it  was  found  that  Hamlin 
was  an  unnecessary,  if  not  an  improper,  par- 
ty defendant,  that  the  judge,  as  to  him,  va- 
cated the  temporary  injunction,  but  In  ths 
same  order  continued  it  in  full  force  and  rig- 
or as  to  the  remaining  defendants.  Hamlin 
could  not,  in  the  first  instance,  have  approved 
Hesser's  bond,  for  he  was  without  authority 
of  law  to  do  BO.  As  to  him  the  temporary 
Injunction  was  a  useless  thing. 

The  fact  that  at  the  hearing  on  the  mo- 
tion to  dissolve  and  discharge  the  temporary 
injunction  the  former  order  of  the  court  was 
vacated  as  to  the  defendant  Hamlin,  but  was 
continued  as  to  all  proper  partieB  defendant, 
such  order  of  the  court  was  not  a  modifica- 
tion of  the  injunction  within  the  meaning 
and  contemplation  of  the  statute.  Even  were 
there  room  for  doubt  as  to  whether  the  order 
of  January  4th  was,  within  the  meaning  of 
the  statute,  a  modification  of  the  original 
order,  yet  It  would  be  a  modification  In  their 
favor,  and  not  an  order  that  adveraely  af- 
fected them. 

For  the  reasons  stated,  the  appeal  Is  dis- 
missed. 

TUBNER,  HABDT,  and  BROWN,  JJ.,  con- 
cur.   KAMB,  C.  J.,  absent,  and  not  poxtlci- 
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WBIGHT  V.  STATE.  (No.  853.)  (Supreme 
Goart  of  Arizona.  May  1,  1916.)  Appeal  from 
Superior  Court,  Cochise  (Jounty;  Fred  Sutter, 
Judge.  Fred  J.  Wright  was  convicted  of  for- 
gery, and  he  appeals.  Affirmed.  Doon  &  Doan, 
of  Douglas,  and  J.  T.  Kingsbury,  of  Tomb- 
stone, for  appellant.  Leslie  C.  Hardy,  Asst. 
Atty.  Gen.,  for  the  State. 

FRANKLIN,  J.  Information  for  the  crime  of 
forgery,  with  a  conviction.  Defendant  appeals. 
We  have  not  had  the  benefit  of  any  argument, 
or  brief,  or  assignment  of  errors  on  uiis  ap- 
peal; bnt  we  have  given  the  record  a  careful 
consideration,  to  ascertain  if  in  the  prosecution 
of  the  caiise,  the  defendant  has  been  denied  any 
substantial  right.  The  Information  states  a  pub- 
lic olTense,  the  evidence  is  ample  to  support  the 
conviction,  the  instructions  of  the  court  guard 
every  right  of  the  defendant,  and  in  the  record 
ive  find  no  reversible  error.    Judgment  affirmed. 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  con- 
cur. 


Ex  parte  LAPIQTJE.  (Cr.  1928.)  (Supreme 
Court  of  California.  March  5,  1915.)  In  Bank. 
Application  for  writ  of  habeas  corpus  by  John 
Lapique  against  the  sheriff  of  Los  Angeles 
county  for  his  discharge  under  a  judgment  find- 
ing him  guilty  of  contempt  Denied.  See,  also, 
146  Pac.  690.  John  Ikpique,  of  Orange,  in 
pro.  per. 

PER  CURIAM.  The  petitioner  is  in  the  cus- 
tody of  the  sheriff  of  Los  Angeles  county  under 
a  commitment  based  upon  a  judgment  finding 
bim  guilty  of  contempt  of  court,  imposing  a  fine 
of  $5(X>  therefor,  and  providing  that  in  de- 
fault of  payment  of  said  fine  he  be  imprisoned  in 
the  county  jail  of  Los  Angeles  for  a  period  in 
the  proportion  of  one  day  for  each  $2  of  such 
fine,  or  until  such  fine  be  otherwise  satisfied.  He 
has  heretofore  applied  to  the  District  Court  of 
Appeal  of  the  Second  District  for  discharge  on 
habeas  corpus,  and  was  by  said  court  remanded 
to  custody.  In  so  remanding  him  the  said  dis- 
trict court  of  appeal  filed  a  written  opinion, 
which  is  reported  in  146  Pac.  690.  A  consider- 
ation of  the  matters  set  forth  in  his  petition  ad- 
dressed to  this  court  has  satisfied  us  that  the 
opinion  of  said  District  Court  of  Appeal  suffi- 
ciently disposes  of  the  claims  made  by  him  for 
discharge.  In  view  of  our  decisions  referred  to 
in  the  said  opinion  of  the  District  Court  of  Ap- 
peal, no  sufficient  cause  appears  entitling  pen- 
Qoner  to  be  discharged  from  custody.  The  ap- 
plication for  a  writ  of  habeas  corpus  is  denied. 

Ex  parte  WHITE.  (Cr.  302.)  (District  (Jonrt 
of  Appeal,  Third  District,  California.  Feb.  23, 
1916.)  In  the  matter  of  the  application  of  James 
White  for  writ  of  habeas  corpus.  Writ  denied. 
A.  H.  Carpenter,  of  Stockton,  for  petitioner. 

PER  CURIAM.  Petitioner  Is  imprisoned  by 
the  sheriff  of  San  Joaquin  county  by  virtue  of  an 
information,  filed  in  the  superior  court  of  said 
county,  charging  him  with  the  commission  of  tiie 
crime  of  grand  larceny.  Petitioner  claims  that 
be  was  committed  by  the  magistrate  without 
probable  cause,  and  has  sent  with  his  petition 
a  certified  copy  of  the  evidence  taken  before  the 
committing  magistrate.  We  have  given  the  evi- 
dence careful  examination,  and  are  satisfied  that 
it  is  sufficient  to  justify  the  magistrate  in  is- 
«uing  the  commitment.    The  writ  is  denied. 


WARREN  V,  KOBNEGAT  «t  al.  Qio.l«i8.) 
(Supreme  Court  of  New  Mexico.  March  31, 
1915.)  Appeal  from  District  Court,  Roosevelt 
County;  McClure,  Judge.  Action  by  B.  H. 
Warren  against  R.  Komegay  and  others.  Judg- 
ment for  plaintiff.  Defendants  appeaL  Af- 
firmed. James  A.  Hall,  of  Portales,  for  appel- 
lants.   T.  E.  Mears,  of  Portales,  for  appellee. 

MECHEM,  District  Judge.  (Counsel  for  ap- 
pellant raises  but  one  point,  namely,  that  tiie 
judgment  of  the  lower  court  is  not  sustained  by 
a  preponderance  of  the  evidence.  The  trial 
judge  heard  the  cause  upon  depositions  and  tes- 
timony taken  by  an  examiner.  Following  the 
practice  as  announced  in  Gallup  Electric  Light 
Co.  V.  Pacific  Improvement  Co.,  16  N.  M.  86, 
113  Pac.  848.  we  have  reviewed  the  entire  rec- 
ord as  if  trying  the  case  in  the  first  instance, 
and  upon  such  review  our  conclusions  differ  in 
no  wise  from  those  of  the  trial  court.  Judgment 
of  the  lower  court  is  affirmed. 

ROBERTS,  C.  J.,  and  PARKER,  J.,  concur. 


HARVISON  V.  BBIDWBLL  et  al.  (No. 
4471.)  (Supreme  (Tourt  of  Oklahoma.  March  2, 
1916.)  Error  from  District  Court,  Wagoner 
County;  B.  C.  Allen,  Judge.  Action  between 
Anna  D.  Harvison,  guardian  of  Clifford  Harvi- 
son,  a  minor,  and  J.  M.  Bridwell  and  others. 
From  the  judgment,  Anna  D.  Harvison,  guard- 
ian, etc.,  brings  error.  Dismissed.  Sponsler  & 
Graves,  of  Wagoner,  for  plaintiff  in  error.  J, 
C.  Stone,  of  Muskogee,  J.  T.  Blanton,  of  Pauls 
Valley,  and  J.  S.  Dickey,  Jr.,  of  Wagoner,  for 
defendants  in  error. 

KANE,  C.  J.  This  cause  comes  on  to  be  heard 
upon  a  motion  to  dismiss,  filed  by  the  defend- 
ants in  error.  The  motion  to  dismiss  is  support- 
ed by  a  verified  affidavit,  wherein  it  is  shown 
that  the  controversy  existing  between  plaintiff 
in  error  and  defendants  in  error  has  been  set- 
tied  and  their  differences  fully  adjusted.  As  the 
motion  is  not  resisted,  nor  the  tacts  stated  in 
the  affidavit  controverted,  the  motion  must  be 
sustained.  No  good  purpose  can  be  subserved  by 
permitting  the  cause  to  remain  upon  the  docket 
of  this  court  after  the  matter  in  controversy 
has  been  fully  setUed  between  the  parties.  The 
appeal  is  therefore  dismissed,  at  the  cost  of 
plaintifEs  in  error.    All  the  Justices  concur. 


PATTBBSON  et  aL  ▼.  BABNWELL  et  al. 
(No.  5750.)  (Supreme  Court  of  Oklahoma. 
March  2,  1915.)  Error  from  District  Court, 
Seminole  County;  Tom  D.  McKeown,  Judge. 
Action  between  J.  J.  Patterson  and  others  and 
J.  M.  Barnwell  and  others.  From  the  judg- 
ment, the  parties  first  mentioned  bring  error. 
Dismissed.  Crump,  Fowler  tc  Skinner,  of  We- 
woka,  for  plaintiffs  in  error.  C.  Dale  Wolfe,  of 
Wewoka,  for  defendants  in  error. 

KANE.  C  J.  This  cause  comes  on  to  be  heard 
upon  a  motion  by  the  defendants  in  error  to 
dismiss  the  appeal  of  the  plaintiffs  in  error,  for 
the  reason  that  the  same  was  taken  and  prose- 
cuted merely  for  the  purpose  of  delay,  and  said 
appeal  is  frivolous  and  contains  no  merit,  as  is 
shown  b^  the  record  in  said  cause  attached  to 
the  petition  in  error  filed  herein.  The  motion 
and  the  showing  attached  thereto,  which,  al- 
though served  upon  opposing  counsel,  are  un- 
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resiated,  disdoee  about  the  same  condltioii  as 
existed  in  Skirrin  v.  Goldstein,  40  OkL  315,  137 
Pac.  1176;  Skirvin  t.  Bass  BHir.  Co,  143  Pac 
190,  not  yet  offidally  reported,  and  Kirkland  t. 
TrezeTant,  38  Okl.  445, 134  Pac.  119a  In  those 
cases,  as  in  this,  the  record  disclosed  that  the 
plaintiff  in  error  had  no  legal  defense  to  the 
cause  of  action  in  the  trial  court  and  offered  no 
defense  thereto.'  In  such  ctrcumstancea,  it  ia 
held  that  the  ai^eal  is  manifestly  MtoIoos  and 
without  merit,  and  should  be  difflnlssed  upon  mo- 
tion for  that  purpose.  The  motion  to  dismiss  is 
therefore  sustained.    All  the  Justices  concur. 


SOMMBRr.HABNetaI.t  (No.  7075.)  (Su- 
preme Court  of  Oklahoma.  March  9,  1916.) 
Ehror  from  District  Clourt,  Oklahoma  County ; 
John  J.  Carney,  Judge.  Action  between  Chris- 
tian F.  Sommer  and  William  F.  Ham  and  oth- 
ers. From  the  judgment,  Sommer  brings  error. 
Dismissed.  Breck  Moss,  of  Oklahoma  City,  for 
plaintiff  in  error.  W.  F.  Ham,  of .  Oklahoma 
City,  and  John  B.  Harrison,  Asst.  Atty.  Gen., 
for  defendants  in  error. 

PBR  (CURIAM.  The  motion  for  new  trial 
in  this  cause  was  overruled  July  11,  1914,  and 
defendant  was  given  60  days  to  make  and  serve 
case-made.  Thereafter  further  extensions  of 
time  were  made  as  follows:  On  August  20, 
1914,  60  days  additional  to  the  time  theretofore 
granted,  October  26,  1914,  40  days  additional, 
and  on  December  2,  1014,  10  days  additional  to 
the  time  theretofore  granted.  Defendant  in  er- 
ror in  his  motion  to  dismiss  alleges  numerous 
grounds  therefor,  the  second  of  which  is:  "That 
the  order  of  the  trial  court  dated  December  2, 
1914,  *  *  *  granting  an  extension  of  ten 
days  from  the  time  theretofore  granted  to  make 
and  serve  a  case-made  and  ten  days  thereafter 
in  which  to  suggest  amendments  and  five  days' 
notice  in  writing  by  either  party  of  the  time  of 
settlement,  •  •  •  was  an  extension  of  time 
for  the  settlement  and  signing  of  the  said  case- 
made  beyond  six  months  from  the  date  of  the 
judgment,  limited  for  the  prosecution  of  writs 
of  appeal  and  is  a  nullity  and,  such  order  hav- 
ing remained  unmodified,  the  court  wiU  not  set- 
tle said  case,  though  within  the  six  months." 
The  point  is  well  taken.  By  this  last  order  the 
trial  court  attempted  to  extend  the  time  for 
the  preparation  of  this  appeal  beyond  the  statu- 
tory period  of  six  months  (Sess.  Laws  1910-11, 
c  18,  p.  35).  This  case  comes  under  the  rule 
announced  in  Beed  v.  Wolcott,  40  Okl.  451,  139 
Pac.  318,  and  upon  the  authority  of  that  case 
the  appeal  is  dismissed. 


DONAHOO  ▼.  STATE.  (No.  A-2163.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  April 
17,  1916.)  Appeal  from  Coun^  Court,  Murray 
County;  Harry  W.  Fielding,  Judge.  Allen 
Donahoo  was  convicted  of  a  violation  of  the 
prohibitory  law,  and  he  appeals.  Affirmed.  0. 
B.  Emanuel,  of  Sulphur,  and  W.  N.  Lewis,  of 
Davis,  for  plaintiff  in  error.  Chas,  ITest,  Atty. 
Gen.,  and  S.  I.  McElhoes,  Asst.  Atty.  Gen.,  for 
the  State. 

PHR  (3URIAM.  This  appeal  is  from  a  judg- 
ment of  conviction  in  the  county  court  of  Mur- 
ray county,  for  the  offense  of  having  possession 
of  intoxicating  liquor  with  intent  to  sell  the 
same,  wherein  plaintiff  in  error  was  on  the  12th 
day  of  November,  1913,  sentenced  in  accordance 
with  the  verdict  to  be  confined  in  the  county 
jail  for  30  days  and  to  pay  a  fine  of  $100  and 
costs.  There  was  evidence  tending  to  show  pos- 
session and  unlawful  intent.  After  a  careful 
examination  of  the  various  questions  raised,  we 
are  satisfied,  under  well-settled  rules,  sustained 
and  upheld  by  the  decisions  of  this  court,  no  er- 
ror preja^dfd  to  the  substantial  rights  of  the 


plaintiff  in  error  was  committed  on  the  trial, 
nor  have  we  any  reason  to  doubt  that  the  ver- 
dict was  reached  only  upon  a  fair  and  full  con- 
sideration of  the  evidence  by  the  jn^.  The 
judgment  of  conviction  is  therefore  affirmed. 


HILL  T.  STATE.  (No.  A-2216.)  (Crimi- 
nal Court  of  Appeals  of  Oklahoma.  A^  10, 
1916.)  Appeal  from  County  Court,  Love  (boun- 
ty; Walter  W.  Shaw,  Judge.  Fred  Hill,  con- 
victed of  violating  the  prohibitory  law,  appeals. 
Affirmed.  Bert  van  Leuven,  of  Nowata,  for 
plaintiff  in  error.  B.  McMillan,  Asst.  Atty. 
Gen.,  for  the  State. 

PBR  CURIAM.  Plaintiff  in  ernw,  Fred  Hill, 
was  cmivicted  of  the  offense  of  conveying  intoxi- 
cating liquor,  and  his  punishment  fixed  at  a  fine 
of  $60  and  30  days'  confinement  in  the  county 
jail.  January  7,  1914,  judgment  was  rendered 
in  pursuance  qi  the  verdict.  An  appeal  was 
taken  from  the  judgment  No  brief  has  been 
filed,  and  when  the  case  was  called  for  final 
submission  no  appearance  was  made  on  behalf 
of  plaintiff  in  error.  Whereupon  the  state  mov- 
ed to  affirm  the  judgment  for  failure  to  prose- 
cute the  appeal.  The  motion  to  affirm  is  sus- 
tained, and  the  judgment  herein  is  affirmed. 


PARK  T.  STATE.  (No.  A-22S4^  (Criminal 
Court  of  Apseals  of  OKlahoma.  May  6,  1915J 
Appeal  from  CSounty  CJourt,  Greer  County;  H. 
M.  Thacker,  Judge.  Bob  Park,  convicted  of  a 
violation  of  the  prohibitoir  law,  appeals.  Af- 
firmed. E.  M.  Stewart,  of  Mangum,  for  plain- 
tiff in  error.  R,  McMillan,  Asst.  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  On  information  filed  in  the 
county  court  of  Greer  county,  charging  that  the 
plaintiff  in  error.  Bob  Parle,  did  have  in  tiis 
possession  about  16  gallons  of  whisky  with  the 
intention  of  violating  the  prohibitory  law,  he 
was  convicted,  and  his  punishment  fixed  at  con- 
finement in  the  county  jail  for  30  days  and  a 
fine  of  $50.  The  judgment  and  sentence  was 
rendered  on  the  17th  day  of  March,  1914. 
From  this  judgment  the  defendant  appealed,  by 
filing  in  this  court  on  May  2,  1914,  a  petition 
in  error  with  case-made.  No  brief  has  been 
filed,  and  when  the  case  was  called  on  the  as- 
signment for  final  submission  no  appearance 
was  made  in  behalf  of  the  plaintiff  in  error, 
Whereupon  the  Attorney  General  moved  that 
the  appeal  be  dismissed  as  having  l>een  abandon- 
ed, or  that  the  judgment  be  affirmed  for  fail- 
ure to  prosecute  the  appeal.  It  appears  that 
the  api>eal  in  this  case  has  been  abandoned,  and 
for  this  reason  the  motion  to  dismiss  the, appeal 
is  sustained.  The  appeal  herein  is  dismised, 
and  the  cause  remanded  to  the  trial  court. 


SIMMONS  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  27,  1914.  Rehear- 
ing Denied  Sept  15,  1914.)  Appeal  from  Coun- 
ttr  Court,  Tulsa  County ;  N.  J.  Gubser,  Judge. 
Q.  C.  Simmons  was  convicted  of  conducting  a 
game  of  roulette,  and  appeals.  Affirmed.  Lu- 
ther James,  of  Tulsa,  for  plaintiff  in  error. 
Chas.  West,  Atty.  Gen.,  and  O.  J.  Davenport, 
Asst.  Atty.  Gen.,  for  the  State. 

PSai  CURIAM.  Plaintiff  in  error  was  pros- 
ecuted and  convicted  upon  an  information  which 
charged  that  he  did  unlawfully  deal,  carry  on, 
open,  and  conduct  as  owner  a  certain  game  of 
roulette.  In  accordance  .with  the  verdict  of  the 
jury  he  was  by  the  court  on  the  25th  day  of 
November^  1912,  sentenced  to  be  confined  in  the 
county  jail  for  30  days,  and  to  pay  a  fine  of 
$300.  Numerous  errors  are  assigned.  With- 
out entering  into  •  discussion  of  the  same,  we 
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will  state  that  from  onr  ezamination  of  tbe 
record  they  are  without  merit  The  informatioii 
is  sufficient,  and  the  evidence  for  the  state  as 
to  the  Kuilt  of  the  defendant  is  undisputed. 
Tbe  judgment  of  conviction  is  therefore  af- 
firmed. 


STANSILIj  t.  state.  (No.  A^2204.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Ma; 
1,  1915.)  Appeal  from  County  Court,  Adair 
County;  John  A.  GoodaU,  Judge.  Hill  Stansill, 
convicted  of  a  violation  of  the  prohibitory  law, 
appeals.  Reversed.  B.  B.  Arnold,  of  StilweU, 
for  idaintiff  in  error.  Ghaa.  West,  Atty.  Oen., 
and  Smith  O."  Matson,  Aast.  Atty.  (Sen.,  for  the 
State. 

PHB  ODBIAM.  Tke  plaintifr  in  error  was 
c<mvieted  on  a  charge  of  unlawful  possession  of 
intoxicating  liquor  with  intent  to  sell  the  same, 
and  sentenced  to  pay  a  fine  ot  $50  and  be  confin- 
ed in  the  county  jail  for  80  days.  Tbe  sufficien- 
cy of  the  evidence  to  sustain  the  verdict,  is  tbe 
only  question  to  be  determined.  D.  W.  C.  Dun- 
can testified  that  be  was  a  deputy  sheriff ;  that 
he  saw  the  defendant  hand  a  bottle  to  Henir 
Turn,  and  he  passing  it  to  George  Bowles,  each 
taking  a  drink  out  of  the  bottle,  and  band  it 
back  to  the  defendant.  About  this  time  they 
saw  witness,  and  tbe  defendant  slipped  the 
bottle  into  the  grass  close  by.  This  was  all 
the  evidence  for  tbe  state.  As  a  witness  in  his 
own  behalf,  Hill  Stansill  testified  that  he  had 
lived  in  that  country  all  his  life;  that  be  and 
the  complaining  witness  had  been  on  unfriendly 
terms  for  more  than  a  year;  that  he  was  with 
Henry  Turn  and  Will  Watt  on  George  Bowles' 

Klace,  near  Baron  Fork,  that  morning,  and  they 
ought  a  quart  of  whisky  from  Charley  Terrill, 
who  lives  up  on  the  Pea  Vine;  that  Henry 
Turn  paid  tor  the  whisky ;  that  he  did  not  take 
Uie  bottle  from  his  bosom,  as  Duncan  testified. 
George  Bowles  testified  that  be  was  with  Henry 
Turn,  and  picked  the  bottle  up,  and  took  a 
drink,  and  set  it  down,  and  started  towards  his 
house,  and  met  Clint  Duncan.  Henry  Turn 
testined  that  he  was  present  when  Hill  Stansill 
was  arrested  by  Clint  Duncan;  that  he  and 
Stansill  bought  the  whisky  there  from  Charley 
TerrilL  We  are  of  the  opinion  that  the  evi- 
dence in  this  case  is  entirely  insufficient  to  sus- 
tain a  conviction.  In  a  prosecution  for  posses- 
sion of  intoxicating  liquor  with  intent  to  sell, 
barter«  give  away,  or  otherwise  furnish,  the 
evidence,  to  be  sufficient,  must  show,  in  addition 
to  possession,  such  acts  or  conduct  of  tbe  de- 
fendant as  tend  to  prove  unlawful  intention. 
In  our  opinion,  it  would  be  destroying  the  pre- 
sumption in  favor  of  the  innocence  of  tbe  de- 
fendant, and  permit  a  subversion  of  the  rule 
which  requires  establishment  of  guilt  beyond  a 
reasonable  doubt,  to  allow  this  conviction  to 
stand.    The  judgment  is  therefore  reversed. 


VICK  T.  STATE.  (No.  A-2231.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  May  1,  1915.) 
Appeal  from  Superior  Court,  Muskogee  Coun- 
ty; Farrar  L.  McCain,  Judge.  P.  M.  Vick, 
convicted  of  a  violation  of  the  prohibitory  law, 
appeals.  Affirmed.  Edward  Curd,  Jr.,  of  Mus- 
kogee, for  plaintiff  in  error.  Chas.  West,  Atty. 
Gen.,  and  C.  3.  Davenport,  AssL  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  On  information  filed  in  the 
superior  court  of  Muskogee  County,  charging 
that  be  did  unlawfully  convey  18  gallons  of 
whisky  and  6  quarts  of  beer,  the  plaintiff  in 
error,  P.  M.  Vick,  was  convicted,  and  his  pun- 
ishment fixed  at  60  days'  confinement  in  the 
county  jail  and  a  fine  of  $150.  The  judgment 
and  aentence  was  entered  December  13,  1913. 
An  appeal  was  taken  by  filing  in  this  court  on 
April  9,  1914,  a  petition  in  error,  with  case> 


made.  No  authorities  are  dted  to  sustain  the 
argument  made  in  support  of  the  errors  as- 
signed. Where  the  state  has  offered  evidence 
in  support  of  the  material  allegations  of  tbe  in- 
formatioUj  and  no  proof  is  introduced  on  the 
part  of  the  defense,  a  verdict  of  guilty  is  the 
only  verdict  which  the  jury  can  properly  re- 
turn. The  state's  case  is  completed  when  the 
evidence  shows  beyond  a  reasonable  doubt  that 
the  intoxicating  liquor  was  conveyed  as  charged. 
In  our  opinion  there  is  absolutely  no  merit  in 
the  errors  assigned.  The  judgment  is  therefore 
affirmed.    Mandate  to  issue  forthwith. 


SOUTHERN  OREGON  CO.  ▼.  GAGE,  Sher- 
iff and  Tax  Collector.f  (Supreme  Ck>urt  of 
Oregon.  April  13, 1915.)  In  Banc  Appeal  from 
Circuit  Oourt,  Coos  County ;  J.  S.  Coke,  Judge. 
Action  for  injunction  by  the  Southern  Oregon 
Company  against  W.  W.  Gage,  as  Sheriff  and 
Tax  Collector  of  Coos  County,  to  restrain  de- 
fendant from  selling  certain  land  claimed  by 
plaintiff.  Tbe  case  presented  by  the  complaint 
is  identical  in  every  material  respect  with 
Southern  Oregon  Ck>.  v.  Quine,  139  Pac.  332, 
except  that  in  this  case  plaintiff  brings  the 
money  into  court  and  prays  that  it  may  be 
held  to  await  tbe  outcome  of  tbe  litigation  be- 
tween the  United  States  and  itself.  Tbe  circuit 
court  sustained  a  general  demurrer  and  dis- 
missed the  suit.  Plaintiff  appeals.  Affirmed. 
A.  S.  Hammond,  of  North  Bend  (Hammond  & 
Hollister,  of  North  Bend,  on  the  brief),  for  ap- 
pellant L.  A.  Lailjeqvist,  of  Coquille,  for  re- 
spondent 

PER  CURIAM.  Tbe  deposit  of  the  amount 
due  for  taxes  does  not  iu  our  opinion,  strength- 
en the  plaintiff's  case  or  differentiate  it  from 
Southern  Oregon  Co.  v.  Quine,  supra;  and 
the  able  brief  and  argument  of  counsel  have 
failed  to  convince  us  that  our  holding  in  that 
case  was  incorrect  Upon  the  authority  of  that 
case  the  order  of  the  circuit  court  ia  affirmed. 


WEBER  et  aL  v.  RICHARDSON  et  al. 
(Supreme  (^urt  of  Oregon.  May  25,  1915.) 
On  petition  for  rehearing.  Original  opinion  (147 
Pac.  522)  modified  and  rehearing  d;:uied. 

MOORE,  C.  J.  In  a  petition  for  a  rehearing 
attention  is  called  to  a  clause  in  the  original 
opinion  wherein  it  is  stated  that,  unless  the 
sum  of  money  awarded  the  plaintiffs  is  paid 
them  within  60  days  from  the  entry  of  the 
mandate  in  the  lower  court,  the  decree  appealed 
from  would  stand  as  and  for  a  conveyance  to 
the  plaintiffs  of  an  undivided  one-half  of  all 
the  real  property  involved,  including  all  inter- 
ests therein  of  the  defendants  as  of  April  23, 
1910,  when  the  deed  was  executed  to  the  Rich- 
ardson-Sharkey Company.  It  is  asserted  that, 
prior  to  the  commencement  of  this  suit  many 
tracts  of  the  land  referred  to  were  sold  and 
conveyed  to  innocent  purchasers,  who  would 
sustain  loss  if  a  lien  were  impressed  upon  the 
real  property  which  they  purchased  from  tbe 
corporation  last  named  and  from  its  successor, 
the  Richardson  Investment  Company.  In  an- 
swer to  this  contention  it  is  sufficient  to  state 
that  such  purchasers  were  not  parties  to  this 
suit,  and  the  decree  rendered  herein  can  have 
no  binding  force  as  to  them.  When  the  decree 
is  undertaken  to  be  enforced  against  such  per- 
sons, they  will  undoubtedly  be  given  an  op- 
portunity to  show  that  they  were  innocent  pur- 
chasers, for  a  valuable  consideration,  and  with- 
out notice  of  the  plaintiffs'  equity  m  the  real 
property.  It  is  maintained  that  an  error  was 
committed  by  this  court  in  determining  it  was 
Richardson's  duty  to  allege  and  prove  that  ha 
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paid  a  valuable  and  adeqnate  consideration  for 
an  assignment  of  the  remainder  of  Sharkey's 
corporate  stock,  since  the  bona  fides  of  the 
transfer  was  not  challenged-  in  the  complaint. 
The  complaint  was  framed  on  the  theory  that 
Richardson  was  in  fact  the  corporation,  though 
a  few  other  persons  held  stock  which  be  had 
purchased  in  order  to  enable  them  to  qnalify 
as  directors,  so  as  to  vote  as  he  commanded  in 
all  matters  pertaining  to  the  management  of  the 
corporation.  Sharkey  was  in  equity  a  trus- 
tee, and  held  one-half  of  the  corporate  stock 
for  the  plaintiffs.  Bisbee  v.  Mackay,  215  Mass. 
21,  102  N.  E.  327.  It  appears  from  the  peti- 
tion fur  a  rehearing  that  Ttichardson  controls 
this  block  of  stotk,  liayiu^  purchased  it  and 
paid  therefor  a  valuable  cousideration,  a  fact 
which  wtts  not  disclosed  at  the  trial.  Such  ev- 
idence of  corporate  iudebtedn^BS  having  been  ob- 
tained directly  from  the  tTui^tee  by  Richardson, 
Lis  uwuersbii>  tliereof  can  be  protected  only 
by  aOirniativety  ghowiog  lii>  was  not  chargeable 
with  notice  of  the  fact  tliut  the  stock  equitably 
belunged  to  the  plaiutiSs  and  that  Sharkey  was 
dispoaiug  of  it  in  breach  of  the  trust  Cook, 
Sto<;k  and  Stockholders  (Ud  £d.)  |  325.  In 
preparing  the  cuaij)liuijt  in  tlie  case  at  bar  the 
plaintiffs  counsel  evidently  were  not  aware  of 
the  transfer  of   the   remainder  of   Sharkey's 


stock  to  Richardson,  and  the  initiatory  pleading 
should  be  treated  as  a  bill  for  a  discovery,  re- 
quiring Richardson  to  set  forth  in  his  answer 
the  nature  and  extent  of  his  title  and  to  sub- 
stantiate such  averment  by  evidence  that  he  had 
paid  an  adequate  and  valuable  consideratiun 
for  the  stock  without  knowledge  or  notice  of 
any  rights  of  the  plaintiffs  thereto.  In  speaking 
of  that  which  is  put  forth  by  the  party  pro- 
ceeded against  as  a  reason  in  law  or  fact  why 
the  plaintiff  should  not  recover  what  he  seeks, 
a  text-writer,  touching  particularly  upon  the 
subject  of  a  bona  fide  purchaser,  remarks:  "Un- 
less the  facts  appear  on  the  face  of  the  com- 
plaint, so  as  to  permit  a  demurrer,  there  can 
be  no  doubt  that  in  the  new  system,  as  well 
as  in  the  old,  the  defense  must  be  pleaded,  in 
order  to  be  available."  2  Pomeroy's  Eq.  Jur. 
(3d  Ed.)  i  784.  It  was  stipulated  by  counsel 
tor  the  respective  parties  that  a  clause  in  the 
former  opinion  should  be  amended,  so  as  to  re- 
quire the  plaintiffs,  upon  receiving  the  sum 
of  money  awarded  therein,  or  in  default  thereof 
by  talcing  an  undivided  one-half  of  the  premises, 
to  convey  to  the  defendant  Sharkey  the  inter- 
est which  they  held  by  deed  as  security  in 
the  Waverleigh  Heights  lots.  As  thus  modified, 
the  original  opinion  is  adhered  to,  and  the  peti- 
tion  for  rehearing  denied. 
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